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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 96-181
TI LLAMOOK COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
ED MYERS and W LMA MYERS,
| nt ervenor s- Respondent. )

Appeal from Tillanpbok County.

Celeste J. Doyle, Assistant Attorney GCeneral, Salem
filed the petition for review and argued on behalf of
petitioner. Wth her on the brief was Theodore R
Kul ongoski, Attorney General, Thomas A. Balnmer, Deputy
Attorney General, and Virginia L. Linder, Solicitor General.

WIlliam K. Sargent, County Counsel, Tillanmok, and
Jeffrey L. Kleinman, Portland, filed the response brief.
Wl liam K. Sargent argued on behalf of respondent. Jeffrey
L. Kleinman argued on behalf of intervenors-respondent.

LI VI NGSTON, Referee; HANNA, Chief Referee, participated
in the deci sion.

REMANDED 04/ 21/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision by the board of county
comm ssioners (county board) approving a six-lot subdivision
with one-acre lots in a Rural Residential Zone.
MOTI ON TO | NTERVENE

Ed MWers and WIm Mers (intervenors) nove to
intervene on the side of the respondent in this appeal.
There is no opposition to the nmotion, and it is allowed.
FACTS

This is the second time this matter has been before us

for review In DLCD v. Tillamok County, 30 Or LUBA 221,

222 (1995) (MWyers 1), we stated the facts as foll ows:

"In August, 1994, intervenors filed applications
for subdivision approval and conditional use
approval of their proposed development on six
acres of a 90-acre tract. | ntervenors proposed to
divide the six acres into six, one-acre lots.[1]
The proposed subdivision is part of a 90-acre
tract owned by intervenors, which is included
within a larger area of approximately 171
contiguous acres, all zoned Rural Residential and
included in a "noncommunity rural area."1 The
proposed subdi vi sion woul d be reached by traveling
1.1 mles down Hughey Lane and then one-quarter
mile down Mar vin Road, whi ch abut s t he
subdi vi si on. The subdivision lots are grouped
around a cul -de-sac off Marvin Road.

"After t he pl anni ng comm ssi on deni ed t he
applications, intervenors appealed to the board of

1The six lots would be the result of dividing each of three, two-acre
lots into two, one-acre |ots.
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conm ssioners, which reviewed the applications de
novo. The board of comm ssioners held three
hearings at which it accepted testinony, argunment
and evi dence. On February 22, 1995, the board of
conmm ssioners voted to reverse the planning
comm ssion and approve the applications. The
board of conmm ssioners' decision was signed on
March 20, 1995. This appeal foll owed.

"1Al t hough the present proposal is for a six-lot
subdivision, the applicant mnmade <clear at the
outset that the proposal is for the first phase of
a | arger devel opnent. Record 195, 241."

We remanded the county's decision in Myers | on the
ground that the county board's interpretation of Tillanpok
County Land Use Ordinance (LUO 3.010(4) (k) (5) was
inconsistent with the express |anguage, purpose and policy

of Tillamok County Conprehensive Plan (TCCP) Policy 3.17.2

2.UO 3.010(4) (k) states, in relevant part:

"The minimum | ot size nay be as small as 20,000 square feet if
the followi ng conditions are net:

"x % % * %

"5, Public or private roads providing access to the lots
shall neet the standards as contained in the County Land
Di vi sion Ordi nance [LDQ .

"x* ox *x *x *x"  (Enphasis added.)
TCCP Policy 3.17 provides:
"Tillamok County recognizes that developnment densities in

rural areas have significant inpacts on roadways, sewage
di sposal, water quality and quantity and nearby resource | ands.

Tillampbok County will set its mnimum ot size requirenent in
rural noncommunity areas at two acres in order to prevent
adverse inpacts. Hi gher densities wll be allowed on a
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Based on the explanation of Policy 3.17 contained in the
plan findings, which showed the plan's drafters believed
t hat uncoordi nated devel opnent woul d have substanti al

negative inpacts on county roads, we expl ai ned:

"Policy 3.17 does not allow the county to apply
the criteria of LUO 3.010(4)(k) in isolation each
time a proposal for a subdivision of Iess than
two-acre lots is made. Al'lowi ng small pockets of
greater density on the basis that when viewed in
isolation, they have negligible effects wll
result in uncoordinated devel opnent.” 1d. at 226.

We explained that it was not disputed that Hughey Lane does
not presently nmeet the standards contained in the LDO and is

potentially hazardous. |1d. at 227. W then noted:

"On remand, the county nmay consider requiring
petitioner to make inmprovenents to Hughey Road as
a condition to appr oval of t he pr oposed
subdi vi si on. However, the county is not required
to inpose conditions to enable intervenors to
create a subdivision at a density greater than
normal ly allowed by the LUO. * * * |f the expense
of upgrading Hughey Road to the standards
contained in the LDO and its distance from the
proposed subdivision nmeke it inpracticable or
i npossi ble, for constitutional or other reasons,
to require the inprovenments as conditions to
approval, the county nmay deny the application.”
(Enmphasis in original.) 1d. at 227 n4.

On remand, the county held a public hearing on July 10,
1996, and, on August 21, 1996, nmade its final witten
deci sion adopting findings and conclusions addressing our

order and again approving the application. This appeal

conditional basis where the cunulative inpact of greater
densities is not significant." (Enphasis added.)
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1 foll owed.

FI RST ASSI GNMENT OF ERROR

We decided in Myers | that Hughey Lane is one of

roads to which LUO 3.010(4)(k)(5) applies.3

deci sion finds:

2
3
4
5
6 "1.
-
8
9
10

The Board finds that the specific question
before it on remand from LUBA is whether

under LUO 3.010(4)(k)(5), Hughey Lane wll
'meet standards as contained in the County
Land Division Ordinance', in light of the
i npact and ‘'cunul ative inpact’ of t he
proposed subdi vi sion upon Hughey Lane. * * *

On r emand from LUBA, t he Boar d of
Conmmi ssioners reviewed the existing record
and al so reopened the record with respect to
the specific issue of inmpacts upon and
i nprovenents to Hughey Lane. * * *

Upon review of said evidence and argunents

the Board of Comm ssioners is persuaded by
the testinmony of Jon A Oshel, Director of
Public Wrks for Tillamok County, at the
Board's hearing of July 10, 1996. M. GOshe

stated that, since the time of the prior
proceedings in this case, the Board of County
Comm ssi oners has nade the inprovenent of all
of Hughey Lane a priority of the county.
Sone i nprovenents have al r eady been
conpl et ed. (The Board expressly finds that
Hughey Lane has already been w dened between
Fairview Road and Hodgdon Road, and the
Hughey Creek culvert at approxinmately MP 0.85
has al ready been replaced with a | arger one.)
The bal ance of the inprovenents is schedul ed
to be conpleted in four phases starting in

3l ntervenors made clear in the petition for review and at oral

t he

The chal | enged

ar gunment

that they strongly disagree with the reasoning and the result in MWer |I.

However, intervenors did not appeal that decision, and it is now the | aw of

t he case.
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1997, and ending not |ater than 2000. Based
upon the above statenents and further
comments by M. Oshel, we find that these
i nprovenent s woul d make Hughey Lane
satisfactory and up to the standards required
to handle the cumulative inpact of not only
the three additional lots in question herein,
but also the full buildout of the applicants’
property at the density of this proposal, and
all other conceivable growh in the area
served by Hughey Lane. (W note that the
latter item was not addressed by LUBA in its
deci si on. W are hence not required to
address it, but do so out of an abundance of
caution because DLCD has raised it in this
remand proceeding.) In response to DLCD s
concerns, we expressly find that based upon
t he above evidence, the 'cunulative inpact of
a greater density' upon Hughey Lane will not
be significant.

We also find, based upon the testinony of
applicant Ed Mers, that buildout of this
six-lot developnent is likely to occur in
late 1998 or early 1999, a point in tine we
expressly find to be reasonably close to the
tine that the above Hughey Lane i nprovenents
will be conpl eted.

"LUO 3.010(4) (k) (5) provides that:

""The mnimum lot size may be as snall
as 20,000 square feet if the follow ng
conditions are net:

mrx % % % %

"'"5. Public or private roads
providing access to the
| ots shal | neet t he
standards as contained in
the County Land Division
Ordi nance. '’

"In interpreting the above provision, we note
t hat it contains no |anguage requiring
fulfillment of the above condition prior to
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i ssuance of building or occupancy permts.
Hence, we interpret this provision to require
a finding that fulfillnment of the condition
is feasible and reasonably certain to occur,
wthin a reasonable time of the occupancy of
t he devel opment and resulting generation of

traffic. Based upon the findings contained
in paragraph 3, above, and in this paragraph,
we expressly make said finding herein. In so

doing, we are mmking a finding of actual
conpliance with LUO 3.010(4)(Kk)(5). We are
not deferring such finding to a |later date or
proceeding, or waiving any of our approval
st andar ds.

* * %

Finally, [an opponent] has raised the issues
of who has paid for the inprovenents to date
on Hughey Lane, and whether political changes
on this Board will affect the future work on
Hughey Lane. * * * Wth respect to the
|atter, we expressly find that this Board and
this county have a history of keeping their
commtnments regardless of changes in the
political W nds, and can reasonably be
expected to continue to do so.

We hence conclude that conpliance with LUBA s

mandate on remand, i.e., conpliance with the
requi renents of LUO 3.010(4) (k) (5) as
interpreted by LUBA, IS f easi bl e, and

solutions to the identified problens wth
respect to Hughey Lane posed by the proposal
and possible future devel opnment of t he
applicants' contiguous property and other

property in the area are possible, likely,
and reasonabl y certain to succeed in
achi eving conpliance. We further conclude
that, in Ilight of the above program of

i nprovenment s to Hughey Lane and t he
conditions pertaining to street inprovenents
set out in our prior Findings, Conclusions
and Order, the public or private roads
providing access to the lots will neet the
standards contained in the Land Division
Or di nance.
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Mk ok ok ok kN (Original enphasis omtted; enphasis
added.) Record 3-5.

Petitioner contends the county erred in construing LUO
3.010(4)(k)(5) to allow approval of the proposed conditional
use w thout assuring conpliance with a requirenment whose
mandatory nature is indicated by the word "shall.'’
Petitioner argues that the county's

"interpretation, that it need find only that

"“fulfillment of the condition is feasible and
reasonably certain to occur' is inconsistent with
the plain nmeaning of the word 'shall,' and

therefore inconsistent with the express |anguage
of the code provision, and is 'clearly wong.'
Consequently, [the county's] interpretation is not
entitled to deference * * *." Petition for Review
5.

The county and intervenors (respondents) answer that
"reduced to its bare essentials,” the issue upon which we
remanded is whether "in |light of the prospective devel opnent

of all the Mers' property, Hughey Lane wll neet the

standards identified in LUO 3.010(4)(k)(5)."4 (Enphasi s
added.) Response Brief 8. We disagree wth that
descri ption of our remand. We remanded to give the county

an opportunity to apply LUO 3.010(4)(k)(5) to Hughey Lane

which it had not done prior to Myers 1. LUO 3.010(4) (k) (5)
does not say "will neet,” it says "shall neet.” The

guestion we nust now answer s whether the county's

4The first paragraph of the county's findings, quoted above, also state
this to be the issue.

Page 8



1 interpretation of "shall neet" to nean "wll neet" or
2 "feasible and reasonably <certain to occur, within a
3 reasonable time of the occupancy of the devel opnent” or
4 "possible, Ilikely, and reasonably certain to succeed in
5 achieving conpliance"” is within its interpretive discretion
6 under ORS 197.829(1).°
7 In answering this question, we nmay not interpret the
8 county's provision ourselves, even as a neans to determ ne
9 how far the county's interpretation may have strayed from
10 being correct. Hunt zi cker v. WAashi ngton County, 141 O App
11 257, 261, 917 P2d 1051 (1996). I nstead we nust begin with
12 the county's interpretation and examne it to determne if
13 it is "clearly wong" or "beyond a colorable defense" or
14 "indefensible." deBar del aben v. Tillanpbok County, 142 O
15 App 319, 922 P2d 683 (1996) (deBardel aben); Zippel .

SORS 197.829(1) provides:

"(1) The Land Use Board of Appeals shall affirm a |ocal
government's interpretation of its conprehensive plan and
| and use regul ations unl ess the board determ nes that the
| ocal governnment's interpretation:

"(a) |Is inconsistent with the express |anguage of the
conprehensive plan or |and use regul ation;

"(b) Is i nconsi st ent with the purpose for t he
conprehensive plan or |and use regul ation;

"(c) Is inconsistent with the underlying policy that
provi des the basis for the conprehensive plan or
| and use regul ation; or

"(d) Is contrary to a state statute, |land use goal or
rule that the conprehensive plan provision or |and
use regul ation inplements.”
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Josephi ne County, 128 Or App 458, 461, 876 Pd 854, rev den

320 Or 272 (1994); &oose Hollow Foothills League v. City of

Portland, 117 Or App 211, 843 P2d 992 (1992).°6
As we have explained before, this Board has difficulty
determ ni ng how wong a | ocal governnent interpretation nust

be before it beconmes reversible. Davenport v. City of

Tigard, 27 O LUBA 243, 255 (1994). However, the present
case i s not one where "the ordinance contains a grab bag of
provi sions that, arguably, are equally relevant and that
equal 'y support the various neanings for which the parties
contend and that the decision-mker found." West  v.

Cl ackamas County, 116 Or App 89, 93, 840 P2d 1354 (1992).

See al so deBardel aben, 142 Or App 319; Langford v. City of

Eugene, 126 Or App 52, 867 P2d 535 (1994); Reusser V.

Cl ackamas County, 122 Or App 33, 857 P2d 182 (1993). The

interpretation challenged by petitioner does not bal ance one

or nmore code provisions against others arguably equally

relevant. Instead, it addresses only one word: "shall."
Websters Third New International Dictionary 2086 (1981)

defines "shall" as follows:

"1l archaic a: will have to : MJST * * * b. wl

6We note that none of these terms is found in ORS 197.829(1)(a)-(c)
which essentially codify the Oregon Suprenme Court's decision in Cark v.
Jackson County (Clark), 313 O 508, 836 P2d 710 (1992). See Watson v.
Cl ackamas County, 129 O App 428, 432, 879 P2d 1309 (1994). They are also
neither found in Clark itself nor in the one Oregon Suprene Court case that
di scusses the approach taken in Clark. See Gage v. City of Portland, 319
Or 308, 877 P2d 1187 (1994).
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be able to : CAN * * * 23 -- wused to express a

command or exhortation * * * b -- wused in |aws,
regul ations, or directives to express what is
mandatory * * * 3a -- used to express what is

i nevitable or what seens to be fated or decreed or
likely to happen in the future * * * b used to
express sinple futurity * * * 4 -- used to express
determ nation."

Not wi t hst andi ng definitions l1la and b (which are archaic) and
3a, there can be no reasonable doubt that as used in the
LUO, "shall" has the neaning stated in definition 2b: "used
in laws, regulations, or directives to express what is
mandat ory. " One has only to substitute the county's
interpretation for the word "shall”™ in LUO 3.010(4) (k) (5)
itself to see the interpretation is indefensible:

"5. Public or private roads providing access to
the lots [will be feasible and reasonably
certain to] neet the standards as contained
in the County Land Division Odinance.”

or
"5. Public or private roads providing access to
the lots [will be able to] neet the standards
as contained in the County Land Division
Or di nance. "
or

"5. Public or private roads providing access to
the lots [will be possible and I|ikely, and
reasonably certain to succeed in conplying
with] the standards as contained in the
County Land Division Odinance.”

The county's interpretation would anmend the county's
own legislation by transformng the nmandatory present

requirenments of the LUO into predictions. To anend
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| egislation de facto or to subvert its neaning in the guise

of interpreting it 1is not permssible. Goose Hol | ow

Foothills League v. City of Portland, 117 O App at 218.

The county's interpretation is clearly wong.’

The first assignnent of error is sustained.
SECOND ASSI GNMVENT OF ERROR

A local governnment may properly grant permt approval
based on either (1) a finding that an applicable approval
standard is satisfied, or (2) a finding that it is feasible
to satisfy an applicable approval standard and the
imposition of conditions necessary to ensure that the

standard will be satisfied. Burghardt v. City of Mlalla

29 O LUBA 223, 236 (1996). See also Rhyne v. Miltnomah

County, 23 Or LUBA 442, 447 (1992). After arguing that LUO
3.010(4)(k)(5) states a mandatory standard, petitioner
contends the county did not adequately <condition its

approval to assure conpliance with the standard.

"Respondents cite deBardel aben, 142 O App 319, in support of their
contention that the county's interpretation is neither "clearly wong" nor
"so wong as to be beyond col orabl e defense." Response Brief 10-11. In
deBardel aben v. Tillamok County, 31 O LUBA 131, rev'd 142 O App 319
(1996), this Board reasoned that in view of the inportance placed by ORS
197.829(1)(b) on the purpose for a land use regulation, the county's
interpretation of a |abeled "purpose statenent” as being "aspirational" was
clearly wong. But see Sullivan v. City of Ashland, 130 Or App 480, 882
P2d 633 (1994) (court deferred to |ocal government interpretation of
purpose statenent as being nerely precatory). Al t hough the Court of
Appeal s reversed, at least in part on the basis that a | ocal governing body
can interpret "purpose" to nmean "aspiration,” we do not believe the court
took the position that, as a rule, clear language in a |local ordinance can
be interpreted to nean sonmething quite different. See Marquam Farns Corp.

v. Mil tnomah County, _ O App __, ___P2d ___ (April 16, 1997).
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Respondent s maintain the county did not def er
conpliance, but instead found actual conpliance. We agree
the county board found actual conpliance, but in doing so,
it msinterpreted "shall."

Respondents al so argue there is substantial evidence in
the record to support the county's conclusion the conpletion
of inprovenents to Hughey Lane in the future is feasible and
likely to occur. Even if there were substantial evidence
t hat supported this conclusion, the conclusion itself is not
enough to assure conpliance wth LUO 3.010(4)(k)(5).

Approval nust still be conditioned upon actual conpliance

with the standard.

We understand respondents to argue that a condition
requiring conpliance is not necessary because it is the
county's task, rather than the applicant's, to conply with
t he standard. W do not agree wth respondents. | f
approval is not conditioned on conpliance, the possibility
exists that the proposed developnment wll occur and
conpliance with the standard will not be achieved. Although
the county may have good reason to believe conpliance is
feasible and likely to occur, it cannot be certain that it
will, in the future, have the necessary funds and politica
determ nation to make the required inprovenents to Hughey
Lane.

The second assi gnnent of error is sustained.

The county's decision is remanded.
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