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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
ELI ZABETH ANDERSON
Petitioner,
VS.
LUBA No. 96-183

CI TY OF SHADY COVE,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
JAMES C. SHI ELDS,
| nt ervenor - Respondent . )

Appeal from City of Shady Cove.

El i zabet h Anderson, Shady Cove, filed the petition for
revi ew and argued on her own behal f.

No appearance by respondent.

Janmes C. Shields, Shady Cove, filed the response brief
and argued on his own behal f.

GUSTAFSON, Referee; HANNA, Chief Referee, participated
in the deci sion.

REVERSED 04/ 23/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the <city's adoption of a zone
change.
MOTI ON TO | NTERVENE

James Shields, the applicants' agent below, nopves to
intervene on the side of respondent. There is no opposition
to the nmotion, and it is allowed.1?
FACTS

The applicants before the city filed an application to
change the zoning designation of two contiguous parcels
totaling approximately 7 acres, from R-1-20 to R-1-10. The
applicants propose to develop the subject property, along
with an adjacent parcel, with a residential planned unit
devel opnent . No devel opnent application has yet been
submtted to the city for approval

After conducting public hearings on the zone change

request, t he city pl anni ng conm ssi on deni ed t he
application, issuing a "final order of denial." The
applicants appealed that denial to the city council, which

set the matter for an appeal hearing. Notice of the appea
hearing was provided to surrounding property owners.

Because the planning comm ssion had conducted a public

1in this appeal, intervenor represents only hinmself, and not the | ocal
applicants.
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hearing on the application, the city's code required that
t he appeal hearing be based on the record established during
the planning comm ssion hearing. However, at t he
commencenent of the appeal hearing, the city council voted
to treated its hearing as a "legislative" proceeding to
amend the zoning on the subject property. Accordingly, the

city council treat the planning comm ssion's decision as a

"recommendation" to the city council rather than a final
decision, and the hearing was held de novo. At that
hearing, the city council then accepted new evidence from

t he applicant in support of the zone change. Fol |l owm ng the
hearing, the record was left open for seven days for
addi ti onal new evidence, and an additional seven days for
the applicant to respond to any additional new evidence. On
the last day of the first seven-day period, the applicant
submtted new evidence, to which opponents were precluded
from respondi ng.

On the date of the city council hearing to render a
decision on the application, the mayor pro-tem visited the
subj ect property with the applicants. At the hearing, after
an opponent raised the issue of the site visit, the mayor
pro-tem acknowl edged the visit and stated that the purpose
was "to properly understand the site in question, and to
make an infornmed vote." Record 23. No opportunity was
provi ded for hearing participants to question the mayor pro-

tem on the scope or substance of the site visit. At that
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hearing, the city council approved the application.

Petitioner appeals that approval.
FI RST ASSI GNVENT OF ERROR

Petitioner asserts the city council erred by treating
the application that led to the challenged decision as
| egislative, and by converting the proceeding that led to
the decision from an appeal of the planning conm ssion's
final order of denial on a quasi-judicial application to a
review of a planning commssion recomendation in a
| egi sl ative proceedi ng. I ntervenor responds, essentially,
that since the planning comm ssion recognized that the
proposed devel opnent would have an inpact beyond the
boundari es of the subject property, it should have processed
the application as a |legislative proceeding, and that,
therefore, the city commtted no error in recognizing the
application as "legislative" rather than "quasi-judicial."
I ntervenor further argues that the city council's process
provided all the procedural protections of ORS 197.763, so
any error in treating the application as |egislative rather
t han quasi -judicial was harm ess.

The city's devel opnment code, Ordinance 111-1, provides,
in relevant part:

"26. 2 Initiation of Action

"A. A 'legislative' amendnent to the text of
the conprehensive Plan or a |and use
regulation nmay be initiated by the City
Council or the Planning Comm ssion.
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"26.5

"B.

A 'quasi-judicial' amendnent to the
Conmpr ehensi ve Plan Map or Zoning Map, as
it affects a specific property or area

may be initiated by t he Pl anni ng
Comm ssi on, City Council, or by a
property owner or his authorized agent.

* * %

Maj or or Legislative Anendnents

Maj or  or | egislative anendnments are
t hose which may have w despread and/or
significant inpact on the neighborhood
or community beyond the limts of the
specific property. A maj or anendnment
may al so involve a qualitative change of
| and use or a special change affecting a
| arge area or a nunber of properties.

Maj or or legislative anendnments require
at least one public hearing before the
Pl anni ng Conm ssi on. | f approved by the
Comm ssion, the City Council wll also
conduct at |east one hearing prior to
maki ng the final decision.

M nor Anendnents

M nor or quasi-judicial anmendnents to
t he Conprehensive Plan or Zoning Map are
those which involve one parcel or a
smal|l group of parcels and which wll
not have any significant inpact on other
| ands.

M nor anmendnents require at |east one
public hearing before the Planning

Comm ssi on. | f approved by t he
Comm ssion, the City Council wll also
conduct at |east one hearing prior to
maki ng the final decision. [If denied by

the Planning Comm ssion, the applicant
may appeal that decision to the City
Council in accordance with the City's
appeal procedures.




1 "ok * * %

2 "27.3 Action on the Appeal

3 "X * * * *

4 "B. In accepting public testinmony at the
5 public hearing, the City Council shall
6 allow all parties to speak and present
7 their argunents, my permt others to
8 speak, at t he di scretion of t he
9 chairperson, and shall also review the
10 record of the previous decision.
11 "C. If there is significant new information
12 that was not available at the tine of
13 t he appealed decision, or if there are
14 speci al ci rcumnst ances or unusua
15 characteristics of t he property
16 involved, then the City Council may
17 determ ne that the original decision was
18 correct, but that the matter should be
19 remanded to staff or another body to
20 reconsi der t he request and new
21 i nf or mati on.
22 "% * * * *
23 "F. When the original decision followed a
24 public hearing, t he appeal of that
25 decision shall be heard and considered
26 only on the record of that decision and
27 t esti nony and argunent s shal | be
28 confined to that record. | f t he
29 deci sion being appealed did not involve
30 a public hearing, the record shal
31 consist of the application materials,
32 the record of the decision, supporting
33 docunentation from both staff and the
34 applicant prior to the decision, and the
35 appel l ant's appeal statenents.”
36 (Enphasi s supplied.)
37 The threshold question in this case is whether
38 council could, on its own initiative, decide that

the city

t he

39 planning comm ssion should have treated the application as
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| egi sl ative, and thereby convert an on-the-record hearing on

a quasi-judicial appeal into a de novo hearing on a planning

conmm ssion |egislative recomendation. The answer is,
unequi vocal Iy, no. At the very least, the procedures used
by the city council in considering the applicant's appeal

violated the city's code requirenents in numerous respects.
For exanpl e, the <city's code clearly states that a
| egi sl ative proceeding can be commenced only by the planning
conmm ssion or the city council. | ntervenor could not file
an application to initiate a legislative proceeding, and in
fact did not attenpt to do so in this case.? I n addition,
t he code does not provide for "converting" an appeal on a
pl anning conmm ssion final or der on a quasi-judicial
application into a legislative proceeding. Finally, the
city's code requires that appeals of planning comm ssion
final decisions where a public hearing has been held nust be
heard on the record. The code does not allow for a de novo
review of such proceedi ngs, as was done in this case.

The real question in this appeal is not whether the
city violated its code, but rather the consequences of those
violations. That answer turns on whether the city's errors

are procedural or substantive. The Court of Appeals

2\Whet her the proceeding that led to the chall enged decision should have
been characterized by the planning conmission as |egislative, and thus,
whet her the planning conm ssion erred in accepting the application fromthe
applicants is not relevant to this proceeding, and we do not decide that
guesti on.
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di scussed the distinction between procedural and substantive

errors in Smth v. Douglas County, 92 O App 503 (1988),

aff'd 308 Or 191 (1989), where the county had violated its

procedural requirenments for conduct of an appeal hearing by

considering issues not raised in the opponents'

appeal. The court stated:

"Petitioner assigns as error LUBA s holding
the Board's [of Conm ssioners] violation of
scope of review pursuant to [Land Use

noti ce of

t hat
its
and

Devel opment Or di nance] LUDO 82.700(2) was a

procedural, not a substantive error, and

t hat ,

therefore, [the Board] could consider the issue on
remand. The pertinent provision of the county's

or di nances provi des:

"'Review by the Board shall be a de

novo

review of the record limted to the grounds

relied upon in the notice of review * *

*

the review is initiated by such notice.

LUDO §2.700(2).

"The issue of conpatibility was not raised by the
opponents in their notice of review to the Board.

Therefore, we conclude, as did LUBA, that
Board violated the ordinance and exceeded

t he
its

scope of review in considering the conpatibility

i ssue. Al t hough the Board, in enacting
ordi nances, could have reserved to itself
authority to consi der I ssues beyond

t he
t he

t hose

identified in a notice of review, it did not do

SO.

"We hold, however, that LUBA erred in concluding

t hat the error was  procedural rat her

t han

substanti ve. LUBA characterized the Board's
action as a failure to follow adopted appeal
procedures and, as such, held that it was a
procedural error. The propriety of the Board's
action, however, does not concern how the Board

exercised its authority but, rather whether
Board had authority to do what it did.
considering the conpatibility issue, the
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exceeded its scope of authority as defined in its
ordi nance and, consequently, acted inconsistently
with its land use regulations. See ORS
197.835(3). That is a substantive error. OAR
661-10-071(1)(c) provides that LUBA 'shall reverse
a land use decision if the decision 'violates a
provi sion of the applicable law and is prohibited

as a matter of law.' See ORS 197.835(1). The
Board's violation of 1its ordinance required a
reversal . LUBA erred in holding that the Board

can consider the conpatibility issue on remand."
Id. at 506-07. (Enphasis in original omtted.)

As was the case in Smth v. Douglas County, in this

case the city's error was substantive. The city counci
exceeded its authority when it converted a quasi-judicia
appeal into a legislative proceeding and approved a
| egi sl ative zone change based on that quasi-judicial appeal.
The city's decision is prohibited as a mtter of |[|aw
Therefore, the city's decision nust be reversed.

The first assignment of error is sustained.

Because the city's decision nust be reversed based on
the city council's lack of authority to process the
application as it did, we do not reach petitioner's
addi ti onal assignments of error that challenge the city's
conpliance with provisions of ORS 197.763 and the nmerits of
the city's decision.

The city's decision is reversed.
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