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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON

VI LLAGE PROPERTIES, L.P.,
Petitioner,

LUBA No. 96-154

VS.

CITY OF OREGON CI TY,

N N N N N N N N N

Respondent .

G. T. DANI ELSON and VIRG NI A
DANI ELSON,

FI NAL OPI NI ON
AND ORDER

Petitioners,
VS.
CITY OF OREGON CITY,
Respondent, LUBA No. 96-160

and

VI LLAGE PROPERTIES, L.P.

N N N N N N N N N N N N N N N N

| nt ervenor - Respondent . )

Appeal fromCity of Oregon City.

Stephen T. Janik and Christen C. \White, Portland,
represented Village Properties, L.P.

Jonathan R. Gl bert, Portland, represented petitioners
Dani el son.

Dani el Kearns, Portland, represented respondent.

LI VI NGSTON, Referee; HANNA, Chief Referee; GUSTAFSON,
Referee, participated in the decision.
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REMANDED 05/ 14/ 97

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

In this consolidated proceeding, petitioners appeal a
deci si on of the city pl anning conm ssion approving
construction of a retail store subject to conditions.
MOTI ON TO | NTERVENE

Village Properties, L.P. (Village) nobves to intervene
on the side of the respondent in LUBA No. 96-160. There is
no opposition to the notion, and it is all owed.
MOTI ON FOR VOLUNTARY REMAND

A Subm ssions of Parties

This is the second tine we have had to rem nd the
parties in this case that our rules do not permt additional
subm ssions beyond the answer to a record objection or

motion. OAR 661-10-026(4); OAR 661-10-065(2). See Vill age

Properties, L.P. v. City of Oregon City, O LUBA

(LUBA No. 96-154, Order on Objections to Record, Novenber
25, 1996), slip op 2-3. Nevertheless, the city filed a
reply to Village's answer, which incited Village to answer
the reply, which resulted in yet another city response.
This serial approach to argunment is detrimental to our
review, particularly when the argunents of the parties
appear to evolve and change. Furthernore, it is not fair to
a party that relies on our rules to permt that party to be
over whel ned by one that does not.

We recogni ze that, in the past, our application of OAR
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661-10-026(4) and OAR 661-10-065(2) has been Ilenient.
Circunstances occasionally justify additional subm ssions,
particularly if the answer to a notion introduces new
argunments that could not have been anticipated at the tine
t he notion was nade. However, the party that relies on our
| eni ency, particularly when that party provi des no
expl anation of why leniency is justified, takes a risk that
addi tional subm ssions wll not be read. OQur rules allow
the responding party to have the |ast word. If the noving
party insists on the last word, the result is a potentially

endl ess series of unwel come subm ssions. See, e.g., Dom ney

v. City of Astoria, 31 Or LUBA 523 (1996).

B. Di scussi on

The city noves for a remand of the decision challenged
in this consolidated appeal. The petitioners in LUBA No
96- 160 do not object, but Village does object.

The appropriate inquiry in determ ning whether to grant
a nmotion requesting remand over the objection of a

petitioner is set out in Angel v. City of Portland, 20 O

LUBA 541, 543 (1991), as foll ows:

"The legislature has clearly expressed an intent
t hat appeals of land use decisions be thoroughly
and expeditiously determned by the Board. ORS

197.805 and [197.835(11)(a)]. Granting a | ocal
governnment request for remand of an appealed
deci si on, over petitioner's obj ecti on, i's

consistent with this policy of expeditious and
conplete review only if the |local governnment
denonstrates that the proceedings on remand wll
be capable of providing the petitioner wth
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everything he wuld be entitled to from this
Boar d. If the l|ocal governnent's request for
remand of its decision does not denonstrate that
all of the allegations of error made by petitioner

in the petition for review will be addressed on
remand, it is inappropriate to remand the decision
over petitioners' objection.” (Citations and

footnote omtted.)

We have previously stated that unless the particular
circunmstances of a case nmke obtaining a LUBA decision that
could potentially narrow the issues on remand clearly nore
inportant than allowing a |ocal governnment request for
remand of its decision to address each of the issues raised
in the petition for review, a notion for remand should be

granted. Mazeski v. Wasco County, 27 O LUBA 45, 47 (1994);

Hastings Bulb Gowers, Inc. v. Curry County, 25 Or LUBA 558,

562, aff'd 123 Or App 642 (1993).

As the above-quoted |anguage from Angel v. City of

Portland nmakes clear, remand is appropriate when the

petition for review has identified as error sonething the
| ocal governnent believes it cannot defend at LUBA. |t does
not serve the goal of tinely resolution of |and use disputes
to force the city to defend a position it believes cannot

survive this Board's review. Mul holland v. City of

Roseburg, 24 Or LUBA 240, 243 (1992).

In the first assignnment of error in its petition for
review, Village <contends the <city planning comm ssion
comm tted procedural error by excluding from the record a

traffic report and nmenorandum submtted by Village on August
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5, 1996 (August 5 subm ssion). In its third and final
subm ssion related to its request for remand, the city

explains its reason for volunteering to accept a remand:

"[T]he city wants a remand to correct a perceived
procedural error bel ow That error was that the

pl anni ng conm ssion's or der di scusses t he
applicant's final traffic report subm ssi on;
whereas, the planning conmm ssion never actually
saw or reviewed that report. On remand, the

pl anning conm ssion my decide to review and
exclude the traffic report as evidence that should
be rejected. It may accept the traffic report and
all ow the opponents an opportunity to respond to
the traffic report. It may elect to follow sone
[fourth] option. As the Board can see, there are
many procedural possibilities that the planning
commssion wll select anong.” (Enmphasis in
original.) Oregon City's Response to Village
Properties’ Reply to the City's Request for
Vol untary Remand 1-2.

The city also promses to address on remand all of the
issues raised in the petitions for review

In Mulholland, 24 O LUBA at 242, we stated that a

remand is appropriate if the |ocal government agrees to
reconsider the issues raised by petitioners. W added that
it is not necessary for the local government to confess

error. See also Fechtig v. City of Albany, 24 O LUBA 577

(1993). We noted that we would feel differently if there
were "any suggestion that a |ocal governnment's  or
applicant's request for a second bite at the apple was

notivated by delay or other inproper reasons.” Ml holl and,

24 Or LUBA at 244 n4.

We perceive no inproper reason for the city's request
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for a remand.! The city has acknow edged that the issue of
whet her to accept or reject the August 5 subm ssion requires
reconsi deration or, otherw se stated, consideration for the
first time by the appropriate decision maker. We reject
Vill age's suggestion that we should order the city to accept
t he August 5 subm ssion. Al t hough we can i magine
circunstances in which it mght be appropriate to limt or
direct the proceedings on remand, those circunstances are
not present here. W Dbelieve it would further the
objectives of expeditious Jland wuse review and |ocal
governnment decision making to allow the <city planning
comm ssion to review the August 5 submssion wth the
benefit of the argunments Village makes in its petition for
review, and explain in its findings why it has chosen to
i nclude or exclude the subm ssion. As it has agreed to do,
the city nmust also address the assignnents of error in the
petition for review filed by the petitioners in LUBA No.
96- 160.

The city's decision is remanded.

1village stated in oral argunent that the city refused to consent to a

voluntary remand until after Village's petition for review had been fil ed.
We do not infer bad faith or inproper notives in this case from the fact
that the city waited until it could review the assignnents of error in the

petition for review before requesting renand.
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