1 BEFORE THE LAND USE BOARD OF APPEALS

2 OF THE STATE OF OREGON

3

4 GEORGE COLE and SUZANNE COLE, )

5 )

6 Petitioners, )

7 ) LUBA No. 97-017

8 VS. )

9 ) FI NAL OPI NI ON
10 LANE TRANSI T DI STRI CT, ) AND ORDER
11 )
12 Respondent . )
13
14
15 Appeal from Lane Transit District.
16
17 M chael E. Farthing, Eugene, represented petitioners.
18
19 Gregory Skillman and Allen L. Johnson, Eugene,
20 represented respondent.
21
22 LI VI NGSTON, Referee; HANNA, Chief Referee; GUSTAFSON,
23 Referee, participated in the decision.
24
25 DI SM SSED 05/ 14/ 97
26
27 You are entitled to judicial review of this Order.

28 Judicial review is governed by the provisions of ORS
29 197.850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal a decision authorizing the staff of
the Lane Transit District (LTD) to conduct an environnmenta
assessnent of petitioners' property.
| NTRODUCTI ON

The challenged decision states, as background, that

LTD s board
"directed st af f to solicit proposal s for
Envi ronment al Assessnent (EA) services for a West
11th Park & Ride |ot. Since the |l|ast Board

nmeeting, staff have reviewed proposals, conducted
interviews, and selected Paranetrix, Inc. A cost
proposal to conduct an EA for a West 1lth Park &
Ride ot will be distributed at the Board neeting.

"Staff recommend proceeding with the EA as the
next step in the West 11th Park & Ride project.”
Record 3.

We understand that the staff's recommendati on was accepted
and that the acceptance gave rise to this appeal.!?

On February 25, 1997, LTD npved to dismss on the
ground we have no jurisdiction over the decision to proceed
with the EA. On February 26, 1997, LTD filed the record of

the local proceeding. On March 10, 1997, petitioners filed

1The decision contains a "proposed nmpotion," which apparently was
adopted. It states:

"It is hereby resolved that the LTD Board of Directors directs
staff to conduct an Environnental Assessment to determine the
feasibility and neasure the potential inpacts of constructing a
Park & Ride ot on Tax Lots 100 and 200, Map 17-04-35-42, also
known as the Cole's Furniture and Saw Shop site." Record 3.
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record objections directed at the om ssion from the record
of al nost 30 docunents related to the proposed park and ride
facility. Petitioners asked that we decide the objections
prior to requiring a response to LTD's notion to dismss.
On March 12, 1997, LTD filed a reply, asking us to decide
the motion to dismss imediately on the ground that
petitioners have neither explained why a suppl enental record
would have any bearing on the notion to dismss nor
responded to that notion.
MOTI ON TO DI SM SS

W agree wth LTD that petitioners have neither
expl ai ned why a supplenental record would have any bearing
on the notion to dism ss nor responded to the notion. LTD s
motion to dism ss raises the issue of whether the chall enged
decision is itself a land use decision, not whether it was
properly justified. Petitioners contend the decision

identifies their property "as the best location for a park

and ride station on st 11th  Avenue in Eugene."
Petitioners' Obj ection to Record and Response to
Respondent's Motion to Dism ss 4. Petitioners then argue

that the record should include materials relevant to that
identification.

We disagree with petitioners' characterization of the
chal l enged deci sion. Al t hough authorizing the staff to
conduct an EA indicates LTD is interested in the subject

property, it also indicates LTD is not certain the property
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is the best |ocation for a park and ride station. We
therefore discuss the nerits of LTD s notion to dism ss on
the ground that the challenged decision is neither a |and
use decision nor a limted | and use deci sion.

Wth the exception of ORS 197.540, which authorizes us
to review a noratorium on |and construction or devel opnment
all eged to have been adopted in violation of the noratorium
statute (ORS 197.505 to 197.540), our jurisdiction 1is
limted to the review of "any |and use decision or limted
| and use decision of a |ocal governnent.” ORS 197.825(1).
Subject to certain exclusions that are not relevant here

ORS 197.015(10) defines "land use deci sion" as

"(A) A final decision or determ nation mde by a
| ocal government or special district that
concerns t he adopti on, anmendment or
application of:

"(1) The goal s;

(i) A conprehensi ve plan provi sion;
(i) A | and use regul ati on; or

"(iv) A new | and use regul ation; or

"(B) A final decision or determ nation of a state
agency other than the comm ssion with respect
to which the agency is required to apply the
goal sp.1"

ORS 197.015(12) defines "limted | and use decision" as

"a final decision or determ nation made by a | ocal
governnment pertaining to a site within an urban
growt h boundary whi ch concerns:

"(a) The approval or denial of a subdivision or
partition as described in ORS chapter 92.
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28

"(b) The approval or denial of an application
based on discretionary standards designed to
regulate the physical characteristics of a
use permtted outright, including but not
limted to site review and design review."

In addition to the category of Iland wuse decision
defined by ORS 197.015(10), the <courts have created a
category of "significant inpact” |and use decisions. See

City of Pendleton v. Kerns, 294 Or 126, 653 P2d 992 (1982);

Petersen v. Klamath Falls, 279 Or 249, 566 P2d 1193 (1977);

Pacific Western Co. v. Lincoln County, O LUBA _ (LUBA

No. 96-129, January 22, 1997), slip op 9-11. Si gni fi cant
i npact | and use decisions nust also be final before they can

be appealed to LUBA. Interlachen, Inc. v. City of Fairview,

25 Or LUBA 618, 623 n7 (1993).

LTD contends the chall enged decision is neither a |and
use decision nor a limted |and use decision because it is
not final. LTD argues the challenged decision "sinply
identifies a preferred alternative and authorizes further
evaluation pursuant to federal |laws and regul ations that
expressly require consideration of alternatives and deferral
of final decisions."” Lane Transit District's Mtion to
Dism ss 4. LTD explains that the National Environnental
Policy Act ( NEPA) requires t he preparation of an

"Environnental Assessnent" (EA) to determ ne whether a full

environnental inpact statenent (EIS) will be necessary. 40
CFR 1501; 40 CFR 1508.9; 23 CFR 771.115(c). Under NEPA
regul ations, until a decision is made and an agency issues a
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record of decision, no action can be taken that would have
an adverse environnental inpact or |imt the choice of
reasonable alternatives. The NEPA process is to be
i npl enented at the earliest possible tinme to insure that
pl anning and decisions reflect environnmental values, to
avoid delay later in the process and to avoid potential
conflicts. 40 CFR 1501. 2.

We agree with LTD that the decision to proceed with an
EA as part of a feasibility determnation is not a fina
deci sion over which we have jurisdiction. It may be that
the city has already decided or will, in the future, decide
the subject property is the best location for a park and
ride station, but this cannot be inferred from either the
deci si on appended to petitioners' notice of intent to appeal
or any statenent in the notice of intent to appeal itself.

Because the challenged decision does not actually
approve or deny a land use, it does not constitute a final

| and use decision subject to our jurisdiction. N.OP.E in

Mulino v. Port of Portland, 2 Or LUBA 243 (1980). See al so

Crist v. City of Beaverton, 143 O App 79, 922 P2d 1253

(1996) (the time for redress arises if applicabl e
substantive or procedural |and use standards are not
followed in connection with any |and use decision that my
be required during the inplenmentation of a preannexation

agreenent).
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1 This appeal is dismssed.?

2Because we conclude dismssal is appropriate, we do not address
petitioners' record objections.
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