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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
BRANDON EPLI NG
Petitioner,
VS.
LUBA No. 97-045

WASHI NGTON COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
JAMES SMEJKAL,
| nt ervenor - Respondent . )

Appeal from Washi ngton County.
Robert S. Sinmon, Oregon City, represented petitioner.

Al an  Rappl eyea, Seni or  Assi st ant County Counsel,
Hi ||l sboro, represented respondent.

David G Frost, Hillsboro, represented intervenor-
respondent.

LI VI NGSTON, Referee; HANNA, Chief Referee; GUSTAFSON,
Referee, participated in the decision.

Dl SM SSED 07/ 31/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals Wshington County's adoption of
Ordi nance No. 482. The ordinance applies the county's
M neral and Aggregate Overlay Districts A and B to certain
properties in rural Washi ngton County.
MOTI ON TO | NTERVENE

James Snej kal, the applicant below, noves to intervene
on the side of respondent. There is no opposition to the
notion and it is allowed.
FACTS

On August 7 and 9, 1996, the county planning division
mai led notice to certain persons that the county planning
conm ssion and the county board of conm ssioners (county
board) would hold public hearings on proposed Ordi nance 482.
The notice included a copy of the proposed ordi nance, and
sunmarized its effect as amending the county conprehensive
plan and as applying the county's Mneral and Aggregate
(M&GA) Overlay Districts A and B to two properties |ocated
north of Buxton. Affidavit of Bonita Gorsche, Exhibit 2,
page 2.1 The notice was nailed to persons on two separate

lists: The first list was the county's "GCeneral

IMRGA Overlay District A "allows extraction, processing and stockpiling

of aggregate-quarry activities." Affidavit of Bonita Gorsche, Exhibit 1,
page 4. MA Overlay District B "inposes design and site |ocation standards
on noi se-sensitive uses - usually dwellings." 1d.
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Notification List,"” and included persons who had requested
and paid for notices of the county's land use ordinance
updat es. Affidavit of Bonita Gorsche, Exhibit 1, page 2.
The second list was intended to include the owners of record
of property within 500 feet of the property that was the
subj ect of the notice. ORS 197.763(2)(a)(C) .2

One of the two mneral and aggregate sites affected by
Ordinance 482 is described in the county's notices and the
ordi nance as "a portion of Tax Lot 500, Tax Map 3MNC." It
is known as "the Genzer site." The Genzer site is accessed
from N.W Bacona Road. Petitioner resides at 28055 N W
Bacona Road; his property is within 500 feet of the Genzer
site. Petitioner's property also appears to be included in
the MA Overlay District B, which was applied to properties
within 1000 feet of the area designated as District A The
Genzer site and petitioner's property are l|located in a
resource zone, which neans that the county was required by
ORS 197.763(2)(a)(C) to provide petitioner with notice of
t he hearings on Ordi nance 482.

On August 9, 1996, the county sent a copy of the notice
of the hearings to "Henry M and Arleene Frecke at HCT Box

300 Bacona Road, Buxton Oregon." Affidavit of Lynda Trost,

2The county also published notice in the Hillsboro Argus and The
Oregoni an. Respondent's Mdtion to Dismiss 5 and Exhibits 2 and 3.

Page 3



© 00 N o g A~ wWw N Pk

N R = R O T e e =
© 0O N o o M W N L O

Exhibit 1.3 The U S. Postal Service marked the envel ope "no
such address,"” and returned it to the county on August 15
1996. I d. The county reviewed its records, changed the
address to "28055 N.W Bacona Road," and again sent the
notice to the Freckes at the new address on August 16, 1996.
I d. The Postal Service again returned the envelope to the
county, this time marked "addressee unknown." I d. The
county "pronptly" sent the notice again, this time to
“current resident" at "28055 N.W Bacona Road." |d. The
third mailing was not returned to the county.

Consistent with the notice, the planning conm ssion
held a public hearing on the proposed ordi nhance on August
21, 1996.4 Also consistent with the notice, the county
board held a public hearing on the proposed ordi nance on
Sept enber 17, 1996. The county board held a second public
hearing on October 8, 1996 and a third on October 22, 1996.
The county board adopted the ordinance at the concl usion of

its third public hearing on October 22, 1996. Thi s appeal

fol | owed.

SThe Affidavit of Lynda Trost, which is attached to the county's notion
to dismiss, identifies her as a planning assistant with Departnment of Land
Use and Transportation for Washington County, and states that she has
personal know edge of the matters described in her affidavit.

4According to respondent, the planning conmission held public hearings
on the proposed ordi nance on August 21, Septenber 4 and October 2, 1996.
Respondent's Mdtion to Dismss 2.
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MOTI ON TO DI SM SS

Petitioner filed his notice of intent to appea
Ordi nance 482 on March 21, 1997, approximately five nonths
after the county's decision adopting the ordinance becane
final. On April 4, 1997, the county filed a motion to
dismss, alleging that petitioner's notice of intent to
appeal was not tinely and that petitioner |acks standing to
bring this appeal.®> Petitioner responds that his appeal was
timely and that he has standing based on ORS 197.830(3).
Petitioner asserts the county did not provide him wth
notice of the hearings and thus "failed to provide a

hearing" as to him Leonard v. Union County, 24 O LUBA

362, 374-75 (1992). Therefore, petitioner argues, the
appearance requirenment was waived as to him and the 21-day
appeal period was tolled as to himuntil he received actua
notice of the chall enged deci sion.

In short, petitioner contends the county failed to
provide himwith notice of the hearings on Ordi nance 482 and
he was, therefore, unaware of the proceedings and unable to

appear. Citing Sparrows v. Cl ackamas County, 24 Or LUBA 318

(1992) and other cases, petitioner reasons that since he had

no notice of the proceedings, the appearance requirenent

S5At the same tine, respondent filed a notion for an extension of tine to
for filing the record until after the Board resolves the notion to disniss
By order dated April 4, 1996, the Board granted the notion for extension of
time for filing the record, and effectively suspended the proceedi ngs unti
resol ution of the notion to dism ss
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does not apply to him and he is entitled to pursue this
appeal based on ORS 197.830(3)(a).
ORS 197.830(3) provides:

"If a local government makes a |and use decision
wi t hout providing a hearing or the [ ocal
governnment makes a land use decision which is
different from the proposal described in the
notice to such a degree that the notice of the
proposed action did not reasonably describe the
| ocal governnment's  final actions, a person
adversely affected by the decision may appeal the
decision to the board under this section:

"(a) Wthin 21 days of actual notice where notice
is required; or

"(b) Wthin 21 days of the date a person knew or
shoul d have known of the decision where no notice
is required.”

In Leonard v. Union County, we construed the words "w thout

providing a hearing,"” as used in ORS 197.830(3), to include
circunstances where a | ocal governnent is required by state
or | ocal law to hold a hearing but does not, and
circunstances where a | ocal governnent holds a hearing, but
does not provide notice of the hearing to persons who are
entitled to such notice under state or |ocal |aw Leonard
at 374-75. Petitioner asserts that this case falls under
the second set of circunstances. Petitioner maintains that
he was entitled to notice of the hearings pursuant to ORS

197.763(3) and that the county failed to provide such
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notice.

The county does not dispute that petitioner is an owner
of record of property within 500 feet of the Genzer site or
that it was therefore required by ORS 197.763(3) to provide
petitioner with notice of the hearings on the ordinance.
The county contends it nmet its statutory obligation by
sending the notice to "current resident, 28055 N W Bacona
Road, Buxton Oregon.” The county argues that because none
of the circunstances described in Leonard exist in this
case, ORS 197.830(3) does not apply.

Petitioner clainm he never received the notice of the
heari ngs and supports t he claim wth af fidavits.
Petitioner's Response to Respondent's Mtion to Dismss,
Exhibits 3 and 10. Petitioner contends the county failed in
two ways to neet its obligation under ORS 197.763(3) to

provide himw th notice. First, petitioner states:

"[t] he County knew, from the returned envel opes

of a problem with delivery of the notice of
hearing to the Petitioner * * *, The County did
nothing to determne if Petitioner received notice

6pPetitioner also clains he was entitled to notice of the hearings under
Washi ngton County Devel opnent Code 204-4.2. However, in Oenco
Nei ghbor hood Organization v. City of Hillsboro, 135 Or App 428, 899 P2d 720
(1995), the Court of Appeals overruled our holding in Leonard that |ocal
notice requirenents can be applied under ORS 197.830(3) to toll the 21-day

appeal period. Consequently, whether the county nmet its obligation to
provi de notice of the hearings pursuant to its own code has no bearing on
whet her petitioner's appeal was filed in a tinely nmanner. W do not

address the | ocal code requirenents further.
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of decisionl7l * * x » Petitioner's Response to
Respondent's Modtion to Dism ss 4.

Petitioner does not refer us to any statutory, goal
rule or local code provision that requires the county to
ensure the notices it sends are received by the addressees.

ORS 197.763(8) makes clear that |ocal governments have no

such duty:
"The failure of +the property owner to receive
notice as provided in this section shall not
i nval i dat e such proceedi ngs if t he | oca

governnment can denonstrate by affidavit that such
notice was given."

Second, petitioner questions the source of the county's

mailing lists. ORS 197.763(2) provides:

"[n]otice of the hearings governed by this section
shall be provided to the applicant and to owners
of record of property on the npst recent property
tax assessnent roll where such property is |ocated
[wthin specified distances fromthe property that
is the subject of the application].” (Enphasi s
added.)

Petitioner contends that the database the county uses to
generate the mailing lists for notices required by ORS
197.763 is not the county's nost recent property tax

assessnent roll. See Walz v. Polk County, 31 Or LUBA 363

369 (1996). Petitioner further contends that in a March 14,

"We assume that petitioner intended to refer to notice of the hearing,

and not notice of the decision. At one point, petitioner does conplain
that "[t]he county failed to provide either a notice of hearing or notice
of decision to the petitioner." Petitioner's Response to Respondent's
Motion to Dismiss 4, |lines 18-19. However, petitioner does not otherw se

claimor suggest he was entitled to notice of the decision
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1997 letter to petitioner the county "admts that it did not
use the "tax [rolls]" * * * or 'tax assessnent roll"' * * *
when preparing hearing notices." Petitioner's Response to
Respondent's Motion to Dism ss 7, and Exhibit 6.

Even if we assume that the county did not, as required

by ORS 197.763(2), wuse the nost recent property tax

assessnent rolls in generating its notice mailing |Iist,
petitioner cannot prevail. Notw thstanding any deficiencies
in its mailing |Ilist, the county has established by

affidavit, as required by ORS 197.763(8), that it sent
notice of the hearings to the "current resident" at 28055
N. W Bacona Road, where petitioner resides and receives
mail .8 Because it was pronptly nmiled after the second
notice, mailed on August 16, 1996 was returned, the notice
should have arrived either before or just after the first
pl anni ng comm ssion hearing on August 21, 1996. Even if
petitioner did not receive the notice prior to the first
pl anni ng comm ssion hearing, there were two nore planning
conm ssion hearings and two county board hearings on the
sanme application. The final decision was not made until
Oct ober 22, 1996.

In Leonard we explained that the words "w thout

8See petitioner's anended notice of intent to appeal (March 31, 1997),
stating petitioner's mailing address as 28055 N.W Bacona Road. See al so
Petitioner's Response to Respondent's Mdtion to Dismss, Exhibits 4 and 6,
which are letters dated March 18 and Mrch 14, 1997 from the county
pl anni ng di vi sion, addressed to petitioner at 28055 N.W Bacona Road.

Page 9



18
19
20
21
22
23
24

25
26
27
28
29
30
31
32
33
34

providing a hearing"” in ORS 197.830(3)

"can be construed * * * to enconpass circumnstances
where, although a hearing may have been held, one
or nore persons effectively were not provided a
hearing due to the local governnent's failure to
provide them the notice of the hearing to which
they were entitled. We adopt [this] construction,
because a person is just as effectively denied his
or her right to hearing in both circunstances.
Cf. Flowers v. Klamath County, [98 Or App 384, 780
P2d 227 (1989)] (local governnment may not rely on
its owm 'failure to provide notice and a hearing
to defeat petitioners' ability to achieve standing
to challenge the failure to provide them)." 24
O LUBA at 374.

The holding in Flowers, upon which we relied in Leonard, was

based on the concl usion that

a local governnment's failure to abide by the

statutory procedures, a failure that bear s
directly on a petitioner's ability to appear,
obviates the necessity for making a | ocal

appearance in order to have standing to chall enge
t he government's nonconpliance with the procedural
requirenents.” 98 Or App at 389 (enphasis added).

Even if the county's notice of hearing was delivered to
petitioner after the date of the first hearing, petitioner
has not shown that he was denied his right to a hearing, as
that right is described in Leonard and Flowers. The facts
do not establish that petitioner was denied an opportunity
to appear Dbel ow. The notice muiled and, wunder ORS
197.763(8), presunptively provided to petitioner was tinely
enough to allow an anple opportunity for petitioner to
participate in the |local proceedings. Not hi ng expl ai ns

petitioner's delay of alnost five nmonths from the date of
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the county's final decision before filing a notice of intent
to appeal to LUBA.
MOTI ON FOR EVI DENTI ARY HEARI NG

Petitioner noves for an evidentiary hearing in order to
prove that the county did not properly generate its notice
list. The board may grant a notion for an evidentiary
hearing only if petitioner establishes by affidavit or
otherwi se that the facts to be presented in such a hearing
would result in reversal or remand of the challenged
deci sion, or that the facts to be presented would affect the
outconme of the appeal. ORS 197.830(2)(b); OAR 661-10-045(1)
and (2); Barber v. Marion County 23 Or LUBA 71, 73 (1992);

McG nty v. Curry County, 17 Or LUBA 1111 (1989).

Because the county has denonstrated that it sent the
required notice to petitioner's miling address, t he
requested evidentiary hearing would serve no purpose. The
notion for an evidentiary hearing is denied.?

This appeal is dism ssed.

9The county filed a "conditional notion for evidentiary hearing" in
which it stated "if the Board does not grant [petitioner's motion for] an
evidentiary hearing, Respondent's request will be automatically w thdrawn."
Respondent's Conditional Mtion for Evidentiary Hearing. Since we deny
petitioner's notion, we understand respondent's notion to be w thdrawn.
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