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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MERLI N FJARLI ,
Petitioner,
VS.

CI TY OF MEDFORD,
LUBA No. 96-155

N N N N N N N N N N N

Respondent ,
FI NAL OPI NI ON
and AND ORDER
FI RST | NTERSTATE BANK OF OREGON, )
Trustee of the ANNA G BREWER )
TRUST, and KEVIN GEORGE WALLIS )
and EDNA FAYE GUY, Trustees of )
the COSI O FAM LY TRUST #1, )
)
| nt ervenor s- Respondent . )

Appeal from City of Medford.

Allan B. deSchweinitz, Medford, filed the petition for
review and argued on behal f of petitioner.

Ronald L. Doyle, City Attorney, Medford, filed a
response brief and argued on behalf of respondent.

Gary C. Peterson, Medford, filed a response brief on
behal f of intervenors-respondent. Wth himon the brief was
Karen C. Allan, and Foster, Purdy, Allan, Peterson & Dahlin.

HANNA, Chief Referee; LIVINGSTON, Referee, participated
in the decision.

REMANDED 08/ 19/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals the city's enactnent of an ordi nance
aut hori zing agreenents to annex 90 acres into the city.
MOTI ON TO | NTERVENE

First Interstate Bank of Oregon, Trustee of the Anna G
Brewer Trust, (Brewer Trust) and Kevin George Wallis and
Edna Faye CQuy, Trustees of the Cosio Famly Trust
(intervenors), the applicants below, nobve to intervene in
this proceeding on the side of respondent. There is no
objection to the nmotion, and it is allowed.
FACTS

On April 29, 1991, the Brewer Trust applied to annex a
71.7 acre parcel to the city for residential purposes. On
Septenber 26, 1991, the planning comi ssion recomrended
approval of the proposal. Hearings before the city counci
were not held until January 20, 1994, when the applicant
requested a continuance, and subsequently requested an
i ndefinite postponenent. On August 7, 1995 the applicant
added approxi mately 20 acres to the application for a total
proposal of approximately 91 acres, and requested that the
city proceed with the application. On May 16, 1996, the
city council considered the conplete application and
referred it back to the planning commssion for a
recomendation on the additional acreage. The pl anni ng

conm ssi on again recomended approval. On June 20, 1996
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the city council resuned consideration of the proposal. On
August 1, 1996, the city adopted the chall enged deci sion,
"aut hori zing Annexation Agreenents providing for future
annexation to the City of Medford of 90 acres * * *." The

deci si on al so st at es:

"The City Council finds and determ nes that the
facts and conclusion of |aw stated in Revised
Staff Report and Annexation |npact Analysis dated
March 29, 1996 which includes the applicant's
revised Findings of Fact dated June 2, 1991, and
the Supplenental Findings dated WMy 17, 1996,

copies of which are attached hereto as Exhibit A
and by this reference incorporated herein, are
true and correct and are hereby adopted as the
finding of the council[.]" Record 21.

Thi s appeal foll owed.
FI RST ASSI GNMENT OF ERROR

Petitioner argues that the city failed to identify the
rel evant approval standards: "Specifically, respondent
failed to specify whether |anguage in its annexation

criteria ordinance requiring annexations to have 'no adverse
inpact' is a mandatory approval criterion.” Petition for
Review 1. Petitioner does not specify at what point in the
proceeding this alleged error occurred. Petitioner contends
that the supplenental findings adopted by the city council
cannot be reconciled with the staff report because the staff
report quoted the introductory |anguage as well as the four

factors in MDC 10.197 when it set forth the mandatory

criteria, while the supplenmental findings specifically
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excl ude the introductory | anguage fromthe criteria.l

| ntervenor responds that the May 17, 1996 suppl enental
findings state, in part, that "[t]he introductory statenent
of Section 10.197 does not contain criteria." Record 21.
Additionally, intervenor points out that the staff report
specifically refers to only the four annexation criteria.
Record 24.

The requirement to identify criteria is derived from
ORS 197.763(3)(b). The only question that could be before
us is whether the city adequately identified the applicable
criteria as required by ORS 197.763(3)(b).2 Qur case |aw

IMedf ord Land Devel opment Code (M.DC) 10.197, the criteria to which
petitioner refers, states:

"Requests for annexation should not have an adverse inpact on
the citizens of Medford, either financially or in relation to
the livability of the City or any neighborhoods wthin the

annexation area. Generally it is desirable for the City to
annex an area if the annexation neets any of the follow ng
criteria:

"(1) A necessary control for devel opnment form and standards of
an area adjacent to the city, or

"(2) A needed solution for existing problems, resulting form
insufficient sanitation, water service, or other urban
service rel ated problenms, or

"(3) Land for devel opnent to neet urban needs, or

"(4) Needed routes for utility and transportati on networks."

20RS 197.763(3) states, in relevant part:

"(3) The notice provided by the jurisdiction shall

"x % % * %
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establ i shes the paranmeters of this discussion:

"Where a local governnment's notice of its first
evidentiary hearing fails to list the applicable
standards, as required by ORS 197.763(3)(b), under
ORS 197.835(2)(a) petitioners may raise issues at
LUBA even though such issues may not have been
raised during the |ocal proceedings. However,
under ORS 197.835(7)(a)(B), such a procedura

error provides no basis for reversal or remand of
the decision unless petitioners establish the
error caused prejudice to their substanti al

rights. Shapiro v. City of Talent, 28 O LUBA
542, 544 (1995); Mazeski v. Wasco County, 26 O
LUBA 226, 235 (1993)." ONRC v. City of Oregon
City, 29 O LUBA 90, 97 (1995).

In its notice of hearing, the city clearly identified
the requirenments of M.DC 10.197 as the applicable criteria,
and attached to its Novenber 15, 1996 notice of hearing, a
copy of M.DC 10.197. Record 208. Petitioner argues that
such a general identification is insufficient, and that the
city should have specified that it did not consider the
i ntroductory | anguage part of the criteria. |In prior cases,
we have found that listing an entire zoning ordinance or, in
sone instances, entire chapters of the zoning ordi nance as
the applicable <criteria was a procedural error that
prejudiced the petitioner's substanti al ri ghts. I d.
However, in this instance, identification by section nunmber
is clearly sufficient to provide notice of the applicable

criteri a. It is not necessary for the city to identify the

"(b) List the applicable criteria fromthe ordi nance and
the plan[.]"
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criteria by subsection nunber alone or to interpret its
ordinance in the notice of hearing to exclude introductory
| anguage. Petitioner has not established that the city
failed to adequately identify the criteria applicable to the
application.

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Petitioner argues that if the city identified the
rel evant approval standards, the city's interpretation of
the "no adverse inpact" |anguage of MDC 10.197 is clearly
wWr ong. Petitioner contends that the city's interpretation
is contrary to the introductory | anguage of M.DC 10. 197 t hat
states "requests for annexation should not have an adverse
i npact on the citizens of Medford." (Enphasis added.)

The city relies on ORS 197.829 and the Clark v. Jackson

County, 313 Or 508, 836 P2d 710 (1992), l|line of cases that
require LUBA to defer to a | ocal governnent's interpretation
of its code. The city identifies the supplenental findings
as containing its interpretation that the introductory
| anguage of MDC 10.197 is not a part of the approval
criteria.

This Board is required to defer to a | ocal governing
body's interpretation of its own enactnent, unless that
interpretation is contrary to the express words, purpose or
policy of the local enactment or to a state statute,

statewi de planning goal or admnistrative rule which the
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| ocal enactnent inplenents. Gage v. City of Portland, 319

O 308, 316-17, 877 P2d 1187 (1994); Clark at 514-15. In
deBar del aben v. Tillanpok County, 142 Or App 319, 325, 922

P2d 683 (1996) the court limted our inquiry to "whether the
interpretation S i ndef ensi bl e, not whet her t he
interpretation is 'correct' in the sense that it accords
with the way that LUBA itself m ght construe the
provi sions."

Petitioner has not established that the city's
interpretation of MLDC 10.197 is indefensible.

The second assi gnnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioner argues that the findings in the chall enged
deci sion denonstrating conpliance with the four factors in
MLDC 10.197 are not supported by substantial evidence.

| ntervenor points out that the proposal nust nmeet only
one of the MDC 10.197 criteria to qualify for annexation.
Thus, the city is required to support only one criterion by
substantial evidence in the whole record. In its brief,
i ntervenor discusses several findings that address various
criteria, and concludes "these findings are sufficient to
support the City's conclusion * * * " |ntervenor's Brief 5.
The problem wth intervenor's argunent is that the
assignnment of error challenges the substantiality of the
evidence to support the findings, not the sufficiency of the

findi ngs thensel ves.
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We have not been directed by intervenor or the city to
any evidence on which the city based its decision. Wher e
petitioners assert that a |ocal governnent decision is not
supported by substantial evidence, and no party cites
evidence in the record to support the |ocal governnent's
decision, LUBA will not search the record to find supporting

evi dence. Doob v. Josephine County, 27 O LUBA 293, 298

(1994). We are unable to determne if there is substanti al
evi dence to support the city's decision.
The third assignnent of error is sustained.

The city's decision is remanded.
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