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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
DAVI D DODDS,
Petitioner,
VS.
LUBA No. 97-096

CITY OF WEST LI NN,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
MATRI X DEVELOPMENT CORPORATI ON,
| nt ervenor - Respondent . )

Appeal from City of West Linn.

Peggy Hennessy, Portland, filed the petition for review
and argued on behalf of petitioner. Wth her on the brief
was Reeves, Kahn & Eder.

No appearance by respondent.

M chael C. Robinson, Portland, filed the response bri ef
and argued on behalf of intervenor-respondent. Wth him on
the brief was Steven L. Pfeiffer and Stoel Rives.

LI VI NGSTON, Referee; GUSTAFSON, Referee, participated
in the decision.

REMANDED 08/ 29/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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1 Opi ni on by Livingston.

2 NATURE OF THE DECI SI ON

3 Petitioner appeals a decision of the city council
4 approving a 61-lot planned unit devel opment (PUD) on 11.54
5 acres in the city's Low Density Residential (R-10)

6 Medium Density Residential (R-4.5) zones.

7 MOTI ON TO | NTERVENE

8 Matri x Devel opnent Corp. (intervenor), the applicant
9 below, nobves to intervene on the side of the respondent.
10 There is no opposition to the motion, and it is all owed.
11 FACTS
12 | ntervenor does not dispute petitioner's statenent
13 facts, except in mnor particulars, and we adopt it
14 relevant part:
15 "* * * The site consists of two relatively gently
16 sloping ridge tops, a smaller one on the west and
17 a larger one on the east. The ridge tops are
18 flanked by steep-sided streamvalley slopes.
19 There are also three unnamed tributaries of the
20 WIllanette River on site. 4.81 of the 11.54 acres
21 are developnentally constrained due to the
22 presence of wetlands and riparian areas.
23 "The original proposal called for 69 wunits. It
24 was | ater reduced to 63 units, and by the tinme of
25 final approval, the total nunber of units was 61.
26 According to the findings, the devel opnent
27 includes shared outdoor recreation areas of at
28 | east 26,500 square feet. This figure includes
29 8,000 square feet between lots, 10,500 square feet
30 in decks and patios, and an additional 8,000
31 square feet in the 4.81 acre open space of tract
32 3. The 8,000 square feet in the 4.81 acre open
33 space was based upon the location of a trail
34 t hrough the open space connecting the devel oped
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ridge tops.

"The trail was elimnated fromthe final proposal,
but staff found that 'the |oss of square footage
along the trail would be offset by an increase in
the area near the cedar grove on the east ridge
that was created when [intervenor] reduced the
nunmber of lots from 63 to 61.°' Consequently, the
[city] relied upon the spaces between |ots, decks
and patios, and open space near the cedar grove on
the east ridge, in finding conpliance with the
shared outdoor recreation area requirenments.”
Petition for Review 2-3 (record citations
omtted).

On Decenmber 31, 1996, the city planning conmm ssion
approved the application, and both petitioner and intervenor
appealed to the city council. The city council denied both
appeals and, on May 1, 1997, approved a nodified version of
t he proposal earlier approved by the planning conm ssion.

Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

Petitioner contends the city erred in concluding the
pr oposed devel opnent satisfies t he city's Communi ty
Devel opment Code (CDC) 55.100(F). Because CDC 55.100(F)
refers to CDC 55.100(E) and the reference is inportant to
intervenor's response to petitioner's argument, we quote
bot h CDC 55. 100(E) and (F):

"E. Private outdoor area.

"1l. In addition to the requirenments of
residenti al [iving, unit [sic] shal
have an outdoor private area (patio,
terrace, porch) of not I|ess than 48
square feet in area;
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The outdoor space shall be oriented
towards the sun where possible; and,

The area shall be screened or designed
to provide privacy for the users of the
space.

Shar ed out door recreation areas.

"1_

In addition to the requirenents of

Subsecti on "E,' usabl e out door
recreation space shall be provided in
residential devel opnents for the shared
or common use of all the residents in

the foll ow ng anpunts:

a. Studio up to and including two-
bedroom units: 200 square feet per
unit.

"b. Three or nore bedroom units: 300
square feet per unit.

The required recreation space nmay be
provi ded as foll ows:

a. It may be all outdoor space; or

"b. It may be part outdoor space and
part indoor space; for exanple, an
outdoor tennis court and indoor
recreati on room and,

"c. It my be all public or common
space; or,

"d. It may be part common space and part
private; for exanple, it could be an
out door tennis court, i ndoor

recreation room and,

"e. Where balconies are added to units,
t he bal coni es shall not be | ess than
48 square feet.

The shared space shall be readily
observabl e to facilitate crime
preventi on and safety."
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The city first determned that 21,000 square feet are
required to nmeet CDC 55.100(F)(1).1 The city based its
determ nation of conpliance with CDC 55.100(F)(1) on the

followi ng findings contained in the staff report:

"o Two (2) common areas between lots 28 and 29
and north of lots 26 and 27 contain 8,000
square feet.

. Deck areas or outdoor patios of at |east 100
square feet per wunit contain 10,500 square
feet of usable space. * * *

. 4.81 acres of open space in tract 3. * * *[2]

"o A total of at |east 26,500 square feet of
usabl e space is provided.

"The CDC requires that the outdoor space be
"usable.' The CDC does not define usable, but the
City Council finds it nmeans accessible and that
areas proposed neet the requirenents for shared
out door recreation areas.” Record 6.

Petitioner acknow edges that the common areas and the

1To obtain the figure of 21,000, the city multiplied 69 three-bedroom
units by 300 square feet per wunit. See CDC 55.100(F)(1)(b). As noted
above, the nunmber of wunits was reduced to 61 prior to the city counci
hearing; the finding reflects the earlier proposal of 69 units. Petitioner
and intervenor agree that 18,300 square feet (61 units nultiplied by 300

square feet/unit) are required to nmeet CDC 55.100(F)(1).

2As noted in our statement of facts, the staff report found that while
the majority of the mentioned 4.81 acres was not accessible, a proposed

trail over the 4.81 acres would provide about 8,000 square feet of
accessible area along and adjacent to the trail. Record 937. The
chall enged decision finds that while the trail was onitted from

intervenor's final proposal, the |ost area was

"offset by an increase in the area near the cedar grove on the
east ridge that was created when the applicant reduced the
nunber of lots from 63 to 61. Staff found that there was
parity in square footage [i.e., 8,000 square feet] and,
therefore, CDC 55.100(F) would be nmet." Record 13.
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area near the cedar grove together provide 16,000 square
feet of the 18,300 square feet required by CDC 55.100(F) (1),
but points out that an additional 2,300 square feet are
required. Petitioner notes that the requirenent in CDC
55.100(F) (1) for shared outdoor recreation areas states the

space shall be provided in addition to the requirenents of

CDC 55.100(E). Petitioner argues that the "outdoor private
area" (i.e., private decks and patios) provided to satisfy
the requirenents of CDC 55.100(E) cannot also be included in
the area relied upon to calculate the anount of shared
out door recreation areas.

| ntervenor responds that under CDC 55.100(F)(2), the

requirenment for shared outdoor recreation area mnmay be

satisfied by different kinds of space, including outdoor
space, indoor space, public or comon space or private
space. I ntervenor maintains that CDC 55.100(F)(1) may be

satisfied by the sane type of space as is used to satisfy
CDC 55.100(E)(1). | ntervenor adds that even if the space
used to satisfy CDC 55.100(E)(1) were excluded, "CDC
55.100(E) (1) requires only 2,928 square feet be provided by
this proposal."3 Response Brief 3. We under st and
intervenor to say that because the proposed devel opnent
would create an excess of the "outdoor private area"

required by CDC 55.100(E) (1), that excess may be applied to

3The 2,928 square feet is calculated by multiplying the number of units
(61) by the required "outdoor private area" (48 square feet) per unit.
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satisfy the requirenment for "usable outdoor recreation
space" under CDC 55.100(F)(1).

The bal ance of intervenor's argunent is confusing:

"Petitioner * * * argues that the required outdoor
recreation space is not 'accessible or usable'.
* * * The CDC requires only that the outdoor
recreati on space be 'usable', not accessible. The
CDC does not define 'usable'. "Usable', in the
context of CDC Chapter 55, can nmean an area
providing privacy, noi se reduction (see CDC
55.100(D) or areas functioning as buffers (see CDC
55.100(C)). In fact, the City Council interpreted
"usable' as accessible and neeting the CDC s
requirenents. (Rec. 6) The city's interpretation
is entitled to deference. ORS 197.829(1). The
record shows that the areas counted as open space
are [usable] since the decks and patios and two
open space areas are accessible.” Response Brief
4.

The confusion apparently stenms in part from obvious
contradictions in the CDC itself which are neither
recogni zed nor addressed by the chall enged decision. CDC
55. 100(E) and (F) establish two categories of outdoor areas:
"private" and "shared." The shared outdoor areas are to be
in addition to the private outdoor areas. The private
outdoor areas include patios, terraces and porches, which
are to be "screened or designed to provide privacy." The
shared outdoor areas include "part indoor" and "part
private" space, but are to be "usable outdoor recreation
space" for the "shared or compn use of all residents.”
Nevert hel ess, the shared outdoor areas may include bal conies
of not |ess than 48 square feet.

It appears CDC 55.100(F) <contains several errors,
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perhaps attributable to word processing. An outdoor tennis
court and an indoor recreation room are used as exanpl es of
bot h "outdoor and indoor space" and "part common space and
part private" space. These exanples mke no sense as
illTustrations of common and private space; they do not both
fit within the general category of usable outdoor recreation
space. The reference to balconies is obscure and appears
m spl aced. It my not be possible to reconcile the
provi sions of CDC 55.100(F) anong thenselves or with CDC
55. 100( E) .

The chal |l enged deci si on does not find that the proposed
pati os and decks are accessible or shared. Even if we
follow intervenor's adnonition and defer under ORS
197.829(1) to the city's interpretation of "usable" as
meani ng "accessible" (notwthstanding intervenor's earlier
statenment that "[t]he CDC requires only that the outdoor

recreati on space be 'usable', not accessible"), we cannot
concl ude that CDC 55.100(F) (1) Is satisfied. The
interpretation does not nake clear to whomthe space nust be
accessi bl e. We doubt t hat under any col orabl e
interpretation t he requi r ement for "usabl e out door
recreation space * * * for the shared or common use of all
the residents" could be satisfied by balconies or by private
pati os and decks, which CDC 55.100(E) requires be "screened

or designed to provide privacy." W also doubt that under

any colorable interpretation, the requirenment for private
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out door areas that nust be "screened or designed to provide
privacy for the users of the space" also could be "readily
observable to facilitate crine prevention and safety,"” as
CDC 55.100(F)(3) requires.

Fi nal |y, the decision does not explain how, as
intervenor contends, the kind of space that fits within the
category defined by CDC 55.100(E) can also satisfy CDC
55. 100(F), such that excess "outdoor private areas" can be
carried over to satisfy a requirement for "usable outdoor
recreati on space.”

Confusion in the CDC does not justify confusion in the
chal | enged deci si on. No reasonable person could interpret
CDC 55.100(E) and (F) as the city has or as intervenor
contends it has. It may be necessary for the city to
recognize error in the drafting of these provisions to
provide a colorable interpretation for our review

The first assignnent of error is sustained.

SECOND ASSI GNMVENT OF ERROR

Petitioner contends the challenged decision does not

contai n adequate findings to address CDC 30.100(C) ("Wetl and

and Ri parian Transition Area"), which provides:

"k *x * * *

"1l. The mnimumw dth of the transition area wll
be 25 feet from the wetland area or stream
edge, or to the top of the nearest clearly
defined bank, whichever is greater * * *,
O her site factors, such as topography,
hydr ol ogy, soils, or vegetation may require
this transition area be Jlarger than the
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1 mninmum A determination will be made by the
2 Planning Director as to the actual wdth of
3 the transition area based on staff's site
4 anal ysi s.

5 "k ok x x xv (Enphasi s added.)

6 | ntervenor answers t hat

7 "* * * the CDC expressly allows developnment to
8 occur within the transition area. In fact, the
9 i ncorporated staff report * * * states: 'The only
10 devel opnent in the transition area will be the
11 construction of a sanitary sewer |line and the
12 connective trail.’ This is consistent with the
13 evidence that the City Council relied upon that
14 t he undi sturbed buffer (the transition area) would
15 be in excess of twenty-five feet from all wetland
16 boundaries.” Response Brief 6 (enphasis in
17 original).

18 The chal | enged deci sion finds:

19 ", x  CDC 30.100(0) (1) requires that the
20 transition area from the wetland area or stream
21 edge be a mnimum of 25 feet and the Planning
22 Director has the discretion to increase the
23 transition area. [ The] Novenber 25, 1996 letter
24 [ of the wetland sci enti st of i ntervenor's
25 engi neeri ng consul t ant ] st ates t hat "an
26 undi sturbed buffer in excess of 25 feet would be
27 mai ntai ned fromall wetland boundaries.' The City
28 Council finds that substantial evidence supports a
29 finding that this criterion is satisfied based, in
30 part on the staff's determnation that this
31 section is satisfied, which the City Counci
32 hereby incorporates by reference.” Record 10.
33 We agree with intervenor that devel opnent, subject
34 stated protections and |imtations, is permtted in

35 transition area. That does not nean the transition area can
36 be smaller than CDC 30.100(C) (1) requires. As petitioner

37 points out, the staff report does not discuss the dinensions
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of the transition area at all. See Record 948-49. The
Novenber 25, 1996 |letter upon which the challenged deci sion
relies does not denonstrate that the mninmum w dth of the
transition area will reach to the top of the nearest clearly
defined bank, if that is greater than 25 feet. We agree
with petitioner that both conponents of CDC 30.100(C) (1)
must be addressed.

The second assi gnnent of error is sustained.
THI RD ASSI GNVENT OF ERROR

The challenged decision grants several variances,
including one to allow greater than 40 percent | ot coverage
in the R-4.5 zone and greater than 35 percent |ot coverage
in the R-10 zone. Petitioner contends the |ot coverage
variance was permtted in violation of the criteria stated
in CDC 95.040 and that the decision is not supported by

substantial evidence.4 Petitioner correctly observes that

4CDC 95. 040 provi des:

"The Pl anning Conmi ssion shall approve, approve with conditions
or deny the variance request based on findings of fact wth
respect to each of the following criteria:

" 1. Exceptional or extraordinary circunstances apply to the
property which do not apply generally to other properties
in the sane zone or vicinity, and result fromlot size or
shape, legally existing prior to the date of this
ordi nance, topography, or other circunstances over which
the applicant has no control

"2. The variance is necessary and the nmininmum required for
the preservation of a property right of the applicant
substantially the sane as owners of other property in the
same zone or vicinity.
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whil e CDC 24.010, which states the purpose of PUDs, supports
design flexibility, CDC 24.170(B) specifically preserves the
application of base zone | ot cover age provi si ons.
Petitioner argues the |ot coverage variance is based upon
intervenor's desire to place nore units on the property than
can be accommwdated within the requirenents of the base
zones. Petitioner acknow edges the topography of the
subj ect property creates devel opnent constraints, but argues
t hese "do not nean the intervenor is automatically entitled
to a variance from each code provision which my reduce the
nunber of allowable units.” Petition for Review 17.

It is not necessary to address each of petitioner's
argunments with respect to each of the variance criteria.

The challenged decision adopts the findings in the staff

"3. The authorization of the variance will not be materially
detrinental to the public health, safety or welfare, to
the purposes of this code, or to property in the zone or
vicinity in which the property is located, or otherw se
conflict with the policies of the Wst Linn Conprehensive

Pl an.

"4, The hardship is not self-inposed and the variance request
is the mninum variance which wuld alleviate the
har dshi p.

"5, The hardship does not arise from a violation of this
or di nance.

"6. The [applicant's] proposal in all other respects conforns
to and is consistent with all ot her regul atory

requi renents, adequate provision has been nmade for
traffic circulation and open space and the variance has
been considered by the effected departnents including but
not limted to: fire, police and other departnents
responsi bl e for sewer, water and drainage."
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report which, in turn, incorporates the findings in the
devel opnent application. Record 13, 649-50, 946. The
decision expressly finds that the topography ("rugged
terrain") of the site is a hardship; that the applicant has
a right, substantially the same as the right of owners of
ot her properties in the sane zone or vicinity, to develop to
t he maxi num density allowed by the CDC, that permtting a
variance is consistent with the purpose of the PUD overl ay;
and that the hardship which justifies a variance is not
sel f-i nposed. W agree with intervenor that the city's
interpretation or inherent interpretation of CDC 95.040(1)-

(4) is well within its discretion. Alliance for Responsible

Land Use v. Deschutes Cty., 149 O App 259, 266, _ P2d

(1997); deBardel aben v. Tillanpok County, 142 O App 319,

922 P2d 683 (1996). In view of that interpretation, the
city's findings and its decision to grant a |ot coverage
vari ance are supported by substantial evidence.

| ntervenor contends petitioner did not raise the issue
of conpliance with CDC 95.040(5) and (6) below and,
t herefore, cannot raise this issue on appeal. ORS
197.835(3). Since petitioner does not denonstrate that he
did raise this issue below, we agree with intervenor that
the issue of conpliance with CDC 95.040(5) and (6) was
wai ved.

The third assignnment of error is denied.

The city's decision is remanded.
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