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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CHRI S N. SKREPETOS and LANE J. )
BOUMAN, )
)
Petitioners, )
)
VS. )
) LUBA No. 96-252
JACKSON COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
HELEN RANKI N and RANDY WARREN, )
)
| nt ervenor s- Respondent. )

Appeal from Jackson County.

Chris N. Skrepetos and Lane J. Bouman, Ashland, filed
the petition for review on their own behalf. Chris N.
Skrepet os argued on his own behal f.

No appearance by respondent.

Christian E. Hearn, Ashland, filed the response brief
and argued on behalf of intervenors-respondent. Wth himon
the brief was Davis, Glstrap, Harris, Hearn & Wlty.

LI VI NGSTON, Referee; HANNA, Referee, participated in
t he deci si on.

REVERSED 09/ 12/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the county hearings
of ficer approving a lot-of-record dwelling under the county
zoni ng ordi nance provision corresponding to ORS 215. 705.
MOTI ON TO | NTERVENE

Helen Rankin (intervenor) and Randy \Warren, t he
appl i cant bel ow and her agent, nove to intervene on the side
of the respondent. There is no opposition to the notion,
and it is allowed.1?
MOTI ON FOR LEAVE TO FI LE REPLY BRI EF

Petitioners request leave to file a reply brief.
Petitioners explain in a menmorandum why a reply brief is
justified under OAR 661-10-039. There is no objection to
the reply brief, and it is all owed.
FACTS

On April 17, 1996, intervenor applied for a |ot-of-
record dwelling on a 6.67-acre parcel in the county's
Exclusive Farm Use (EFU) zone. The subject property was
included in a 10-acre parcel, fornmer tax | ot 100, created in
1972 by deed to intervenor and intervenor's brother and
sister as tenants in conmon. After intervenor's brother
obt ai ned septic approval, drilled a well and constructed a

house on the property, he had a survey prepared and filed on

lHel en Rankin filed an intervenor-respondent's brief.
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April 21, 1974 with the county surveyor for the stated
purpose of defining his "undivided interest in the parent
tract for nortgage purposes.” Record 466. The survey shows
the parent 10-acre tract divided into a 6.67-acre portion
(the subject property) and a 3.33-acre portion.

On Septenmber 1, 1973, prior to the filing of the
survey, the county zoning ordinance went into effect. At
that time, the parent parcel was zoned Farm Residential
(F-5). The zoning ordinance required a mnimum five-acre
| ot size and a 300-foot mnimum wdth in the F-5 zone. It
is undisputed that a partition of the parent parcel in the
manner shown on the 1974 survey would have violated these
requi renents of the zoni ng ordi nance.

In October, 1974, intervenor and her siblings retained
an attorney to prepare an agreenent and two deeds. The
agreenent provided that the 3.33-acre parcel would be
conveyed to intervenor's brother and the balance of the
property would be held in comon by intervenor and her
sister. One deed conveyed the 3.33-acre parcel shown on the
1974 survey from intervenor and her sister to intervenor's
brother and his wfe. The other deed conveyed the subject
property from intervenor's Dbrother and his wfe to
intervenor and her sister. Nei t her the agreenent nor the
deeds were signed until 1987. The deeds were not recorded
until March 21, 1989.

In Septenber, 1988, intervenor's attorney approached

Page 3



o 0o A W N P

10
11
12
13
14
15

16
17
18

19
20

21
22

23
24
25

26
27
28

29
30
31
32
33
34
35
36

Page 4

t he

Process:

county to request a determ nation of whether

di vision which was intended by the parties in 1974 can be

recogni zed. " Record 439. The attorney followed no fornmal

no application was filed and no fee was paid.

February 9, 1989, the county planning director sent

attorney a letter in which he stated:

"This is a kind of problem wherein the circle can
be drawn further and further around the solution
but never quite close. At sonme point it seens
prudent and equitable for the Departnent to say
"enough', and render a decision. Therefore, this
letter will serve to notify interested parties
that the 3.3-acre parcel described above will be
recogni zed as a preexisting nonconform ng parcel

| am [ persuaded] by the follow ng points:

"1) OQur record of the septic approval shows the
application in February and final approval of
the installed system on Septenber 2, 1973.

"2) The lot configuration is evident on the plat
pl an approved by the sanitarian at that tine.

"3) The survey filed in May of 1974 is consistent
with the plat plan.

"4) The home was built and occupied in Septenber
1973, prior to building permt requirenents
in 1974.

"5) Al of t he ot her I nf ormati on filed
substantiated the intent to divide, and the
reasons for the delays in that action.

"The five-acre mninmum acreage requirenments went
into effect with countyw de zoning on Septenber 1,

1973. However, we were very generous in our
adm ni stration of those regulations during the
first vyear. That was particularly true of
devel opnents that were in process on the effective
date of the ordinance. | believe the survey would
have been accepted i n 1974, under t he
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circunmstances outlined, and | see no reason not to
extend the sanme recognition today." Record 392-
93.

No notice of the planning director's determ nation (the
1989 determ nation) was provided to parties who, under ORS
215.416, were entitled to notice of a decision mde w thout
a hearing.2 Followng the 1989 determ nation, intervenor's
attorney wote the planning director that the deeds prepared
in 1974 and signed in 1987 had been recorded on March 21,
1989. After March 22, 1989, the partition of fornmer tax |ot
100 was recogni zed by the county.

Since 1989, four applications have been filed that
concern the subject property: a lot Iline adjustnment
application and three lot-of-record dwelling applications,
including the application resulting in the challenged
deci si on. The first two applications were denied and the
third was withdrawn. Before denying the [ot |ine adjustnent
application, the county hearings officer found that the
subj ect parcels, i.e., tax lots 100 and 102, were lawfully
created, while declining to express an opinion with respect
to the nmerits of the 1989 determ nation. The hearings
of ficer explained that he could "find no procedure under

which he [was] enpowered to disturb an admnistrative

2petitioners contend that as the adjacent property owners, they were
entitled to notice of the 1989 determnination under JCLDO 285.040, which
governed notice of hearings at the relevant tinme and required such notice
"to all owners of property within 1,000 feet of the property for which the
application has been filed."
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determ nation of the sort involved * * * and he [declined]
to do so in the absence of sone expressed authority in the
or di nance. " Record 661. When denying the first |ot-of-
record application, the hearings officer again declined to
express an opinion with respect to the nerits of the 1989
determ nation. Record 671

The hearings officer denied the first |lot-of-record
application on the basis that the subject property contained
more than 50 percent prinme soils. On April 17, 1996,
intervenor filed a new application for a |lot-of-record
dwel l'ing, including a new soils report. On August 2, 1996,
the county planning director approved this |ot-of-record
dwel ling application. After a hearing requested by
petitioners, the hearings officer approved the application.

Thi s appeal foll owed.
FI RST ASSI GNMENT OF ERROR

Petitioners contend approval of a lot-of-record

dwel ling on the subject property violates JCLDO 218.090(2).3

3JCLDO 218.090 is identical in material particulars to ORS 215.705. ORS
215.705(1) provides that a lot-of-record dwelling may be allowed if various
criteria are satisfied, including:

"(a) The lot or parcel on which the dwelling will be sited was
lawfully created and was acquired by the present owner:

"(A) Prior to January 1, 1985; or
"(B) By devise or by intestate succession from a person

who acquired the lot or parcel prior to January 1,
1985.

"x % *x * %"
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Petitioners maintain that the subject property is not a | ot
or parcel lawfully acquired and created prior to January 1,
1985 because, according to petitioners, the subject property
did not exist as a lot or parcel at least until it was
created by the deeds recorded on March 21, 1989 and
recogni zed as a separate |lot or parcel by the county on
March 22, 1989. Petitioners also contend the county erred
in 1989 in recognizing the subject property as a separate
| ot or parcel.

| ntervenor responds that the 1989 determ nation found
t he subject property to be a lot or parcel that was |egal
when created in 1974 because it pre-existed the county's

enf or cenent of the county's 1973 zoning ordinance.

According to intervenor, that determ nation is final and
cannot be collaterally attacked in this proceedi ng. 4
Assum ng w thout deciding that the 1989 determ nation

was a | and use decision which was not tinmely appealed and is

ORS 215.705(6) defines "owner" for purposes of ORS 215.705(1) as
i ncl udi ng:

"the wife, husband, son, daughter, mother, father, brother,
brother-in-law, sister, sister-in-law, son-in-law, daughter-in-
law, nother-in-law, father-in-law, aunt, uncle, niece, nephew,
st epparent, stepchild, grandparent or grandchild of the owner
or a business entity owned by any one or conbination of these
fam |y menbers.”

4The parties also argue at |ength over how the definition of "owner" in
ORS 215.705(6), including the "business entity" standard, bears on the
chal I enged deci sion. Because there does not appear to be any dispute that
if the subject property is a parcel lawfully created prior to January 1,
1985, intervenor is an "owner," we do not discuss these argunments further
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therefore now final, we agree with petitioners that, at the
earliest, the county recognized the subject property as a
separate parcel when the 1989 determ nation was nade.> The
chall enged decision finds, in essence, that the planning
director concluded in 1989, based on events from 1974, that
the 3.33-acre parcel was lawfully created in 1974. We do
not agree with that assessnment of the planning director's
concl usi on. The planning director's March 21, 1989 letter
did not find, based on the application of the 1973 zoning
ordi nance, that the partition of fornmer tax |lot 100 and the
creation of present tax |ot 100 and tax lot 102 were | awful;
it instead found that the county was "very generous in [its]
adm nistration of [the zoning ordinance] during the first
year." In other words, it found that since the county did
not require strict conpliance with its own |land use
regulations in 1974, it would extend the sane "generosity"
to intervenor and her siblings in 1989 wth respect to
events that occurred in 1974.

We need not decide if the 1989 determ nation was a
final | and use decision that now precludes an exam nation of

the circunstances leading to county recognition of the

subject property as a separate parcel. At nost, as
petitioners argue, t he 1989 determ nati on had t he
prospective effect of legalizing by fiat a de facto

5\\¢ need not decide petitioners' additional contention that the subject
property did not exist as a separate lot until the deeds were filed.
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partition of the parent parcel, a partition which the county
itself did not recognize on the tax assessor's maps unti

1989. Even that seens doubtful, because the planning
director did little nore than acquiesce informally to the

desire of intervenor and her siblings to have the parent

property recognized as two parcels. See Higgins v. Marion
County, 30 O LUBA 426, aff'd 141 O App 598, on

reconsideration 142 O App 418 (1996) (informal county

acceptance of two tax |ots as separate parcels for |and use
purposes is not a | and use deci sion).

In DLCD v. Douglas County, 28 O LUBA 242, 249 (1994),

we st at ed:

"The subject of the "acquisition' requirement [in

ORS 215.705(1)] is a 'lawfully created" 'lot or
parcel .’ The present owner [as defined in ORS
215.705(6)] nmust have acquired a ‘'lawfully
created" 'lot or parcel’ prior to 1985, or
acquired the "lawfully created" 'lot or parcel' by

"devise or intestate succession' from soneone who
acquired it prior to 1985. The statute sinply
does not apply to lots or parcels that were

"illegally created" prior to 1985. Such lots or
parcels may be legalized after 1985, and ORS
92. 177 facilitates such after-the-fact
| egal i zati on. However, such after-the-fact
| egalization of |ots or parcels does not nean they
were 'lawfully created before 1985. Such after-
the-fact legalized lots or parcels do not qualify
for | ot -of -record dwel | i ngs under ORS

215.705(1)(a)."

The 1974 <creation of a 3.33-acre parcel was not
permtted by the 1973 zoning ordi nance, which established a
five-acre mninmum parcel size in the F-5 zone. If the

subj ect property becanme a |egal parcel in 1989, it is now an
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after-the-fact |egalized parcel. The subject property is
not a parcel "lawfully created" before January 1, 1985 and,
therefore, the ~county's approval of the lot-of-record
dwel l'ing violates ORS 215. 705 and JCLDO 218. 090.

The first assignnent of error is sustained.

Under OAR 661-10-071(1)(c) we nust reverse when the
chal l enged decision violates a provision of applicable |aw
and is prohibited as a mtter of |aw The chall enged
decision permts a lot-of-record dwelling that is prohibited
by ORS 215.705 and JCLDO 218.090 as a matter of [|aw
Because we nust reverse on this basis, no purpose would be
served by reaching petitioners' other assignnents of error.

The county's decision is reversed.
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