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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
LAWRENCE W DEBATES,
Petitioner,

VS.
LUBA No. 97-091

YAVHI LL COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
DENNI S WALKER
| nt ervenor - Respondent . )

Appeal from Yamhill County.
Lawence W DeBates, Amty, represented hinmself.

John C. Pi nkst af f, Assi st ant County Counsel
McM nnvill e, represented respondent.

M chael C. Robinson, Portland, represented intervenor-
respondent.

LI VI NGSTON, Referee; HANNA, Referee; GUSTAFSON, Chi ef
Referee, participated in the decision.

Dl SM SSED 09/ 29/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a nonfarm
dwelling on a five-acre parcel zoned for exclusive farm use.
I ntervenor noves to dismss this appeal for lack of
jurisdiction on the basis that petitioner did not file his
notice of intent to appeal within 21 days after the date the
county's decision becane final as required by ORS
197. 830( 8) .
MOTI ON TO | NTERVENE

Dennis Wal ker (intervenor), the applicant bel ow, noves
to intervene in this appeal on the side of the respondent.
There is no objection to the notion, and it is all owed.
JURI SDI CTI ON

On February 13, 1997, the county planning director
denied intervenor's application for construction of a
dwelling not in conjunction with farm use on a five-acre
parcel with a =zoning designation of EF-40. | nt ervenor
appeal ed that decision to the board of county conm ssioners
(comm ssioners), and the conm ssioners' decision reversing
the planning director and approving the application was
reduced to witing and signed on April 16, 1997. The
decision was filed with the county clerk on April 21, 1997,
and on that date the chairmn of the board of conm ssioners
sent a letter to all interested parties providing notice of

t he decision and stating, in relevant part:
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"At the April 16, 1997 formal session of the Board
of Comm ssioners, the Board adopted Board Order
97-233 approving * * * a request for a nonfarm
dwel ling on Tax Lot 5413-1700. * * * The order was
filed with the County Clerk on April 21, 1997, and
becanme final on that date.” First Suppl enmental
Record 136.

Petitioner's notice of intent to appeal the county's
decision was filed with LUBA on May 12, 1997, which is 24
days after the decision was signed by the conmm ssioners, and
21 days after the decision was filed with the county clerk
and the county mailed notice of the decision. I nt ervenor
argues that petitioner's appeal was not tinely filed under
ORS 197.830(8), and nmust be di sm ssed.

Until very recently, the rule established by the Oregon

Court of Appeals in League of Whnen Voters v. Coos County,

82 Or App 673, 729 P2d 588 (1986) was that, under nost

circunstances, the tim for appealing a local I|and use
decision or limted land use decision was tolled from the
time the decision was signed until the |ocal body provided

notice of the decision to the appealing party. However, in

W cks- Snodgrass v. City of Reedsport, 148 O App 217,

P2d _ (1997) (petition for review pending), the court
concluded that its earlier reading of ORS 197.830(8) was
contrary to the |anguage of the statute, and overruled

League of Wonen Voters. Under the rule announced in W cks-

Snodgrass, the time for a petitioner to appeal a local |and
use decision to LUBA under ORS 197.830(8) begins to run from

the date the | ocal decision becones final, and not from the
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date when the Ilocal governnent provides notice of that

deci sion. W cks-Snodgrass, 148 Or App at 223-24.

Thus, under W cks-Snodgrass, the fact that the county

did not provide notice of its decision until April 21, 1997
is irrelevant. The issue presented in this notion is
whet her the chall enged deci sion becane "final" for purposes
of appeal to LUBA on April 16, 1997 or April 21, 1997. This

Board's rules define "final decision" as foll ows:

"A decision beconmes final when it is reduced to
writing and bears the necessary signatures of the
deci sion maker(s), unless a | ocal rule or
ordi nance specifies that the decision becones
final at a later time, in which case the decision
is considered final as provided in the local rule
or ordinance.” OAR 661-10-010(3).

There is no dispute that the county's decision was
reduced to witing and signed by the decision nmkers on
April 16, 1997. The Yamhill County Zoni ng Ordi nance (YCZO
does not create a later date for finality of county
deci sions; however, YCZO 1301.02 provides that a decision

becones "effective" on the date it is recorded:

"The effective date of the decision is the date of
recording of the final order or, if the decision
is such that no order is to be filed, the
effective date of the decision is the date of the
letter notifying the applicant of the decision.”

Petitioner argues that, as stated in the county's
notice letter, the decision becane final when it was filed
with the county clerk on April 21, 1997. W disagree. The

| anguage of YCZO 1301.02 indicates that a decision nust be a
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"final order" prior to the date upon which it is nmade
effective by recording. Under OAR 661-10-010(3), the
county's decision becane final on the date it was reduced to
witing and signed by the decision nmakers. The erroneous
information provided by the county to petitioner in the
notice letter does not change the date upon which the
chal | enged deci sion becane final.

Because the challenged decision became final on April
16, 1997, petitioner's appeal was not tinmely filed, and this

Board has no jurisdiction. ORS 197.830(8); W cks-Snodgrass,

148 Or App at 223-24..

Petitioner's appeal is dismssed.
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