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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 97-014
CURRY COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
WAYNE GREEN
| nt ervenor - Respondent . )

Appeal from Curry County.

Richard M  Whitman, Assistant Attorney GCeneral
Salem filed the petition for review and argued on behal f
of petitioner. Wth him on the brief were Hardy Mers,
Attorney GCeneral, David Schuman, Deputy Attorney General,
and Virginia L. Linder, Solicitor General.

No appearance by respondent.

Kenneth D. Helm Portland, filed the response brief

and argued on behalf of intervenor-respondent. Wth him
on the Dbrief was O Donnell Rams Crew Corrigan &
Bachr ach.

HANNA, Adm ni strative Law Judge; LI VI NGSTON

Adm ni strative Law Judge, participated in the decision.
REMANDED 12/ 15/ 97
You are entitled to judicial review of this Order

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the board of
comm ssioners (county board) redesignating and rezoning
10 acres of a 24-acre parcel from Tinber to Rural
Residential 5 (RR-5).
MOTI ON TO | NTERVENE

Wayne Green (intervenor), the applicant below, noves
to intervene on the side of the county. There is no
opposition to the nmotion, and it is allowed.
MOTI ON TO DI SM SS

I ntervenor noves to dism ss petitioner's appeal on
the ground that petitioner failed to file a notice of
intent to appeal wthin 21 days of the date the
chal | enged decision becane final, as required by ORS
197.830(8).1 The county issued the challenged decision
Decenber 31, 1996, but did not send notice of its
decision to interested parties until January 3, 1997.

Petitioner filed its notice of intent to appeal within 21

10RS 197.830(8) provides, in relevant part:

"A notice of intent to appeal a | and use decision or limted

| and use decision shall be filed not later than 21 days
after the date the decision sought to be reviewed becones
final. A notice of intent to appeal plan and |and use

regul ati on amendnents processed pursuant to ORS 197.610 to
197. 625 [post-acknow edgnent procedures] shall be filed not
| ater than 21 days after the decision sought be reviewed is
mailed to parties entitled to notice under ORS 197.615."



1 days of the date the county mailed its decision, but 24

2 days after the decision becane final
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| ntervenor argues that the Court of Appeals' recent

decision in Wcks-Snodgrass v. City of Reedsport, 148 O

App 217, 939 P2d 625, rev den 326 Or 59 (1997) (petition
for reconsideration pending), requires dismssal under

t hese circunstances. W cks- Snodgrass reversed a |ong-

standing interpretation of the first sentence of ORS
197.830(8) that allowed a petitioner to file its notice
of intent to appeal wthin 21 days of the date the
chall enged | and use decision was nmailed, notw thstanding
t he actual |anguage in the subsection's first sentence
which requires filing within 21 days of the date the
deci si on becones final.

Petitioner responds t hat W cks- Snodgr ass IS

i napposite, because the <challenged decision was an
anmendnent to the county's conprehensive plan (plan),
processed according to post-acknow edgnent procedures,
and thus is governed by the second sentence of ORS
197.830(8), which expressly permts filing the appeal
within 21 days of the date the decision is nmailed.
| ntervenor argues that the county followed the post-
acknowl edgnent procedure in sonme respects, but not in
others, and therefore the challenged decision was not
"processed pur suant " to t he post - acknow edgnent
procedures. We di sagree. The evident purpose of the
second sentence of ORS 197.830(8), providing an extended
appeal deadline when a local governnent anmends its plan

or land use regulations, is frustrated if the county can
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sinply force a shorter appeal period on participants by
neglecting to follow the notice and other requirenents of
t he post - acknow edgnent process. We find t hat
petitioner's notice of intent to appeal was tinely filed
under the second sentence of ORS 197.830(8).

I ntervenor's notion to dismss is denied.
FACTS

| nt er venor owns a 24-acre par cel | ocat ed
approximately two mles from H ghway 101 near Gold Beach
The 24-acre parcel is both designated in the plan and
zoned Tinber,2 and is forested with a mxed stand of
coni fers, deciduous trees and underbrush. The m ni mum
parcel size for the zone is 80 acres. The immediate area
surrounding the 24-acre parcel consists of a 477-acre
parcel of commercial tinmber to the north and east, |arge
commercial forest holdings to the south and southwest,
several RR-5 parcels to the south, and, to the west, a
nunmber of two to eight acre residential parcels zoned RR-
5, located in an exception area. The 24-acre parcel was
substantially logged in the 1950s and selectively |ogged
at various periods thereafter. A single mnufactured
dwel Il ing has existed in the western portion of the parce

since the 1970s.

2The record contains some references to the property as zoned
Forestry/ Grazing, but the challenged decision refers to the applicable
zoning as Tinber. The parties do not argue that the distinction is
materi al .
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I n Septenmber of 1995, intervenor applied for (1) a
pl an anmendnent redesignating the 24-acre parcel as Rura
Residential, (2) a zone change from Tinber to RR-5, and
(3) an irrevocably commtted exception to Statew de
Pl anning Goals 3 and 4. The county board approved the
application, but intervenor withdrew it when petitioner
appeal ed the approval to this Board.

In Septenber of 1996, intervenor filed a new
application to anend the plan and rezone to RR-5 only the
westerly 10 acres of the 24-acre parcel. | ntervenor did
not seek an exception to Goals 3 and 4, or a division of
t he parcel. Rat her, intervenor based his application on
his claimthat the westerly 10-acre portion of the parcel
does not neet the standards for resource |l and under Curry
County Zoning Ordinance (CCZO) 9.031 and thus should be
redesi gnated as non-resource | and.

After hearings, the county board approved the
application with the two "conditions" that intervenor's
existing dwelling be recognized as a non-conform ng use,
and that one new dwelling be permtted in the northwest
portion of the parcel. In the challenged decision, the
county board interpreted CCZO 9.031 to allow the county
to segnent parcels for the purpose of determ ni ng whether
redesi gnating resource |land as non-resource |land conplied
with Statew de Planning Goals 3 and 4 (Goals 3 and 4).
The deci sion analyzed only the 10-acre portion of the 24-

acre parcel and concluded that this portion did not neet
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the respective Goal 3 or Goal 4 definitions of
agricultural and forest |land. After applying other |ocal
criteria, the county board approved the application.
Thi s appeal foll owed.
FI RST ASSI GNVENT OF ERROR

Petitioner argues that the county board erred in
interpreting CCZO 9.031 to permt it to evaluate only the
10-acre portion for conpliance with relevant criteria in
the Goal 3 or 4 definitions, in isolation from the
remai nder of the 24-acre parcel or surroundi ng | ands.

A. Wi ver

| ntervenor contends, first, that petitioner failed
to raise this issue below with sufficient specificity to
allow the county board to respond. Petitioner responds
that it specifically challenged the county board' s sub-
parcel analysis and its application of Goal 3 and Goal 4

standards in a |letter dated Novenber 22, 1996:

"Both the county plan and the statew de goals
require that the parcel be evaluated in its
entirety. It is not appropriate to isolate a
portion of the property when considering its
productivity.

"The Kkey criterion under CCZO 9.031 requires
that the applicant denonstrate the parcel is not
defined as agricultural or forest |and under
st atewi de planning goals 3 and 4. * * *" Record
159 (enphasis in original).

Not wi t hst andi ng, intervenor contends that petitioner

failed to adequately apprise the county board that the
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Goal 4 definition requires the county to anal yze whet her
the parcel is suitable for commercial forestry, whether
the parcel is necessary to permt forest operations or
practices on adjacent or nearby forest |ands, and whet her
the parcel is necessary to maintain soil, air, water and
fish and wildlife resources.3

This contention |acks nerit. ORS 197.763 does not
require, as intervenor appears to urge, that petitioner
or another participant raise all argunents related to an
issue raised below, in order to advance those argunents
on appeal. Petitioner informed the county that it nust
apply the Goal 4 definition. The county board responded,
as reflected in the decision's extensive analysis of the
specific Goal 4 |anguage. Record 15-17. We concl ude
that petitioner adequately raised the issue of whether
the county board's sub-parcel analysis conplied with the
Goal 4 definition.

As a separate contention, intervenor argues that
petitioner affirmatively waived the 1issue of Goal 3

conpliance when it wote the county that:

3Goal 4 defines forest |ands as

"those | ands acknow edged as forest |lands as of the date of
adoption of this goal anmendnent. Wiere a plan is not
acknowl edged or a plan anmendnent involving forest lands is
proposed, forest land shall include | ands which are suitable
for commercial forest uses including adjacent or nearhby
| ands which are necessary to pernit forest operations or
practices and other forested |lands that nmintain soil, air,
water and fish and wildlife resources.”



1 "The npst recent NRCS soil survey for Curry

2 County indicates that the 24-acre subject parce

3 is predomnantly conprised of soils in the

4 M | 1icoma-Whal eshead- Reedsport conpl ex.

5 Al t hough these soils are not suitable for farm

6 use * * * soils in this series are capable of

7 producing 173 cubic feet per acre, per year of

8 wood fiber * * * " Record 159 (enphasis added).

9 Intervenor concludes from the enphasized |anguage that
10 petitioner was inform ng the county that Goal 3 does not
11 apply because the parcel is not agricultural |[|and. We
12 di sagree. I ntervenor's i nterpretation contradicts
13 statements in the sanme letter which assert that Goal 3
14 applies to this parcel, and ignores the fact that
15 "agricultural |and" need not possess farm soils, under
16 the Goal 3 definition. An act of affirmative waiver nust
17 be clearer than that alleged here. Ci. DLCD v. Curry
18 County, 28 Or LUBA 205, 211 (1994), aff'd 132 Or App 393
19 (1995) (River's End Ranch) (DLCD s statenent that the
20 relevant Goal 5 inquiry is limted to certain aspects of
21 the aggregate operation is an affirmative waiver of Goal
22 5 issues unrelated to the operation). Petitioner did not
23 affirmatively waive the issue of Goal 3 conpliance.

24 Fi nal |y, intervenor argues that petitioner has
25 waived the issue that the only nethod by which the county
26 could change its designation of the subject parcel is
27 through a Goal 2 exception. Petitioner's brief does
28 offer an opinion to that effect, but does not assign as
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error the county board's failure to undertake an
exception. Thus we do not address it.

We conclude that petitioner adequately raised the
i ssue of whether the county board m sapplied Goals 3 and
4 in its analysis.

B. Application of Goals 3 and 4

According to petitioner, the challenged decision is
an anendnment to the county's acknow edged plan and | and
use regulations, and as such, nust comply with Goals 3
and 4. I ntervenor responds that Goals 3 and 4 do not
apply, and if they do, the county board correctly applied
t hem t hrough CCzZO 9. 031, an acknow edged provision of the
zoning ordinance which describes the criteria for
determning when certain resource Ilands should Dbe
redesi gnated nonresource | ands. CCZO 9.031 provides in

rel evant part that:

"The [county board] shal | determ ne that
requests for conprehensive plan anendments prove
that | and planned and zoned for resource use is
not resource land and neets the follow ng
st andar ds:

"1. The subject property does not neet the
definition of Agricul tural Land under
Statewide Planning Goal 3 and/or Forest
Land under Statew de Pl anning Goal 4;

"x % * % %"

| ntervenor cites Foland v. Jackson County, 311 O

167, 807 P2d 801 (1991), for the proposition that the
chal l enged decision need not conply wth the goals

because it is made pursuant to an ordi nance acknow edged
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under the plan, i.e. CCZO 9.031, and thus need only
conply W th t he pl an. | nt ervenor ar gues t hat
petitioner's insistence that +the goals apply is an
i nperm ssible collateral attack on an acknow edged | and
use regul ation.

I ntervenor's reliance on Foland is msplaced. I n
Fol and, the county | abeled its decision a plan anmendnent,
but the court determ ned that the decision in substance
i mpl enented an acknow edged plan provision, and thus the
deci sion need not conply with the goals. 311 O at 180.
In the present case, the decision is a plan anmendnent
both in substance and form Petitioner does not seek to
review CCZO 9. 031 against the goals, but rather to review
t he plan anendnent against the goals. An anmendnent to an
acknowl edged plan is not acknow edged at the tine it is

adopted, and thus is reviewable for conpliance wth

Page 11



oo N oo o B~ W N

N T e e e e
N~ o o M W N B O

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

t he goals. ORS 197.835(6). In any case, CCZO 9.031(1)
itself requires that the plan anmendnent conply with Goal s
3 and 4.

We conclude that Goals 3 and 4 apply to the proposed
plan anmendnent, both independently and as required by
CCZO 9.031(1). The real issue in this case is exactly
what conpliance with Goals 3 and 4 neans.

C. Conpatibility of Sub-Parcel Analysis with Goals
3 and 4

The fundanmental objection petitioner makes to the
chal | enged decision is its focus on only 10 acres of the
24-acre parcel in applying the Goal 3 and 4 definitions.
The deci si on adopt s this scal e of anal ysi s by
interpreting the phrase "subject property” as wused in
CCzO 9.031(1) to mean only the portion to be segnented
from the parcel . The deci si on def ends this

interpretation by noting that:

"The authorizing ordinances for Section 9.031 *
* * state that the purpose of this section is to
provi de standards which allow an applicant to

show that Jland designated by the county's
conprehensive plan as resource land is not
resource | and. The operative |anguage of

Section 9.031(1) requires that the "subject
property" be shown to be nonresource |land. The
provi sion does not require that the entire
ownership or parcel be found to be nonresource
| and. The [county board] finds that the terns
"subj ect property" and "parcel"™ and "ownership"
are distinct terns. If the county had desired
to apply the requirenments of Section 9.031 only
to full ownerships or parcels, then the
resulting |anguage would have reflected that
intent. Thus, Section 9.031 properly applies to
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the property which is the subject of the
i ndi vi dual application.” Record 14.4

1. Deference to the County's Interpretation
The county board did not determ ne whether its
interpretation is consistent with Goals 3 and 4. Instead
it appears to presune, and intervenor asserts on appeal
that its interpretation of the term "subject property” in
CCzZO 9.031(1) is entitled to deference under Clark v.
Jackson County, 313 Or 508, 836 P2d 710 (1992), and its

progeny. If so, it is mstaken. We need not affirm a
| ocal governnment's interpretation of its land use
regulations iif the interpretation is contrary to a
statute, land use goal or rule that +the regulation

i npl ement s. ORS 197.829(1)(d); DLCD v. Crook County, 26

O LUBA 478, 488 (1994). The decision in this case
"“inpl ements” Goals 3 and 4. See Leathers v. Marion
County, 144 Or App 123, 129-30, 925 P2d 148 (1996). In

the context of the case before us, the county may not
interpret its ordinances in a manner that is inconsistent

with, or provides a |esser |evel of resource protection

4The decision goes on to reject petitioner's view that the goals
require a "full-parcel" analysis because petitioner had had an
opportunity to coment and appeal CCZO 9.031(1), including the phrase
"subj ect property,"” when that ordi nance was adopted and acknow edged in
a post-acknow edgnment procedure. Record 14. Petitioner correctly notes
that the county's "sub-parcel" interpretation was first nade in this
proceedi ng, and t hat petitioner coul d hardly acknow edge an
interpretation that was first advanced years after the date of
acknow edgment .
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than, the law it inplenents. Testa v. Clackamas County,

26 Or LUBA 357, 366 (1994). Nor may the county, through
its own definitions, elimnate a goal requirenent. DLCD

v. Coos County, O LUBA  (LUBA No. 96-121

February 21, 1997), slip op 13 (Ridle).

2. Conpatibility of Sub-Parcel Analysis with
Goal 4

The Goal 4 definition of "forest |ands" requires
analysis of (1) whether the Jland is suitable for
commercial forest uses; (2) whether the land is necessary
to permt forest operations or practices on adjacent or
nearby forest |ands; and 3) whether the forested land is
necessary to mamintain soil, air, water and fish and
wildlife resources.®> See Ridle, slip op at 9-12. An
affirmati ve answer to any one of those criteria renders
the | and "forest |and"” under Goal 4.

Using its "sub-parcel” anal ysi s, the decision
determnes that the 10 acres in question do not neet
these three criteria. Record 15. For exanple, the
deci sion considers only the soils and character of the

10-acre site in deciding unsuitability for conmmercial

SGoal 4 defines forest |ands as

"* * * [t]hose | ands acknow edged as forest |ands as of the

date of adoption of this goal amendnent. Where a plan is
not acknow edged or a plan anendnent involving forest |ands
is proposed, forest land shall include |ands which are

suitable for comercial forest uses including adjacent or
near by | ands which are necessary to permt forest operations
or practices and other forested |lands that nmintain soil
air, water and fish and wildlife resources.”



forestry, w thout considering whether the entire 24-acre
parcel is unsuitable.
a. Sui tabl e for Commrercial Forestry

Petiti oner asserts that

"Goal 4 requires an analysis of the suitability
of both the property in question and its
suitability when considered along with adjacent
or nearby lands. * * * The entire 24-acre
parcel, along with adjacent or nearby |ands nust
be evaluated in ternms of their suitability for
comrercial forest use." Petition for Review 8-9
(enphasis in original).

At this juncture, we need not and do not decide whether
petitioner is correct that the county nust consider the
comercial suitability of the [and under consideration in

conjunction wth adjacent or nearby |[|ands. We need

address only petitioner's |ess expansive assertion that
Goal 4 and applicable case |law require the county board

to consider the entire parcel in deciding whether the

subject property is suitable for comercial forestry.
Several cases have addressed the "sub-parcel” scale of
anal ysis problem presented here, in the context of both
Goal 3 and Goal 4.

Under Goal 3 and relevant EFU statutes, it is clear
t hat when a | ocal gover nnent considers converting
agricultural land to nonresource use it nust consider the
agricultural suitability of the entire parcel, not just
t he sub-parcel for which the nonresource use is sought.

See Smth v. Clackamas County, 313 Or 519, 527-28, 836
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P2d 716 (1992); Lenmmon v. Clenens, 57 Or App 583, 588,

646 P2d 633, rev den 293 Or 634 (1982).¢% This doctrine
is generally premsed on interpretation of "suitability"
| anguage adopted into |ocal ordinances from statutory or
rule requirenents, read in context with a state |and use
policy at ORS 215.263 to preserve large blocks of
agricultural land. See, e.g., Smth, 313 O at 527-28.

Petitioner argues that the "full-parcel” doctrine
also applies to the Goal 4 context, because the
"suitability" language and concept is alnost identical in
both cases, and because both Goal 3 and Goal 4 have as
their bedrock policy the conservation of resource | ands.

Petitioner cites Gden v. Umtilla County, 10 Or LUBA 37

(1984), for the proposition that Goal 4 inplenents that
policy by requiring a "full-parcel” analysis to prevent

| oss of forest |lands through parcelization.”?

6Smith holds that when determining whether property is "generally
unsui tabl e” for purposes of approving a nonfarm dwelling, the property
consi dered nust be the entire parcel. This holding was |egislatively
overruled in certain counties by HB 3661, 1993 O Laws ch. 792 § 14
(codified at ORS 215.284(2) and (3)). Under the relevant portion of the
current statutory schene, applications for a nonfarm dwelling in
counties outside the WIllanette Valley, such as Curry County, need only
denonstrate that the "portion of a lot or parcel” is generally
unsuitable for agriculture. ORS 215.284(2)(b), (3)(b). The legislative
"fix" of Smith is inapplicable to the present case, which does not
involve an application for a nonfarm dwelling under ORS 215.284.
However, the legislative exception for nonfarm dwellings in certain
counties tends to prove the general rule that Goal 3 and the EFU
statutes require, in other ~contexts, a full-parcel analysis of
agricultural suitability.

"Petitioner also cites DLCD v. Coos County, 113 Or App 621, 833 P2d
1318 (1992) (Lone Rock I1), for the sane proposition. Wile Lone Rock
Il seenms to draw an anal ogy between the policies inherent in Goal 3 and




Goal 4, it does not involve a direct interpretation of Goal 4 or an

ordi nance based on Goal 4. At issue in Lone Rock Il was a county
ordi nance that permitted nonforest dwellings on land that is "generally
unsui tabl e" for forest uses. The "generally unsuitable" |anguage did

not inplement Goal 4, or any rule or statute, but apparently was
borrowed fromthe nonfarm dwelling context. DLCD v. Coos County, 23 O
LUBA at 17, n 4 (Lone Rock I). The county interpreted its ordinance to
allow it to exanmine the suitability of a portion rather than the entire
par cel . The Court of Appeals agreed with LUBA that the "suitability"
standard in this context requires the sane full-parcel analysis derived
from the Goal 3 context, because "[p]arcelization is as inconsistent
with the preservation and proper use of forest land as it is wth
comercial agriculture.” 113 O App at 625. Lone Rock Il does not
address Goal 4 other than to quote with approval a passage from our
decision in Gden that does address Goal 4. Thus, it is unclear whether
Lone Rock Il considers the ultimte source of the "full-parcel" analysis
it reads into the local suitability | anguage to be Goal 3 or Goal 4.

Shortly after the Court of Appeals issued Lone Rock |l, the Suprene
Court decided dCark, 313 O 508. Clark held that we erred in
interpreting a county "suitability" requirement with respect to mning
operations to require the same full-parcel analysis inposed by the
nonfarm statutes and Coal 3. 313 Or at 515. Clark also held that we
must defer to local interpretations of |ocal ordinances unless they are
contrary to the text, purpose or context of the ordinance. |In response,
the Court of Appeals withdrew Lone Rock Il and remanded it to us for
reconsi deration under d ark. DLCD v. Coos County, 115 Or App 145, 838
P2d 1080 (1992) (Lone Rock I11). On remand, we found that dark
controlled, and that because the suitability language in the ordi nance
did not derive from any statutory or other legal requirenent, it was
error to inport the "full-parcel"” analysis fromthe Goal 3 context into
the local ordinance against the <county's contrary interpretation.
Accordingly, we deferred to that local interpretation. 24 Or LUBA at
353-54. W did not consider in Lone Rock IV the Court of Appeals’
allusion to Goal 4 in Lone Rock Il or whether Goal 4 enbodies values
that dictate a full-parcel analysis. It is not clear how or if our
consideration of that allusion would have changed the analysis at that
time, since Clark had not yet been legislatively nodified to direct us
not to defer to local interpretations of ordinances inplenmenting goals,
rules or statutes. ORS 197.829(1)(d).

In short, Lone Rock Il, read in light of its subsequent history, does
not state anything authoritative about whether the Goal 4 suitability
standard requires a full-parcel analysis. The local suitability
| anguage at issue in Lone Rock [|-IV did not inplement Goal 4 or
standards in Goal 4, and it is unclear what role Goal 4 played, if any,
in Lone Rock Il's analysis. Further, Lone Rock Il was subsequently
wi t hdrawn, on ot her grounds, and our analysis on remand did not consider
Goal 4 at all. Accordingly, for purposes of the present case, we
decline to give Lone Rock Il any weight in our analysis.
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G den involved a proposal to |ease five acres of a
389-acre parcel zoned F-5 Forest (five-acre mninmum, and
build a nonforest structure on .9 acres of that five-acre
porti on. The five acres as a whole was suitable for
ti mber production, but the .9-acre building site was not.
The applicable Goal 4 standards for nonforest uses
required analysis of the "suitability" of the land for
forest production.® W found, first, that the five-acre
portion as a whole was "forest |and" under GCoal 4. I d.
at 41. We then held that the Goal 4 suitability analysis
must apply to the entire five acres, rather than the .9-
acre building site. Id. at 43. The opinion goes on to

st at e:

"The Board's interpretation of the suitability
standard in this <case is governed by an
under st andi ng that the overall purpose of Goal 4
is the retention of forest land for forest uses.
* * * Acceptance of the narrow readi ng proposed
by participants-respondents, while attractive in
the present case, could easily result in the
gradual dimnution of valuable resource | ands.
Myriad non-forest wuses could be expected to

spring up on small, unproductive building sites
| ocated on larger parcels containing valuable
ti mber | and. In time, these uses could well

make a nuch larger presence known, to the
detriment of the values reflected in Goal 4.
The Board not es, in support of its
interpretation, that in anal ogous cases arising
under Goal 3 (Agricultural Lands) the Court of
Appeal s has read the law so as to maxim ze the

8At the time Grden was decided Goal 4 defined forest lands in
rel evant part as "lands conposed of existing and potential forest |ands
which are suitable for comrercial forest uses * * * " Forner Goal 4
(1983 Version).
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27

retention and continuation of existing resource
uses." I d.

In short, we recognized early in the evolution of
Goal 4 that it enbodies a policy of conserving forest
| ands that requires, in assessing whether lands are
"forest lands" under the suitability standard, that the
scope of analysis extend mnimally to units of forest
| ands consistent with conservation of forest resources.
W see nothing in the subsequent history or current
version of Goal 4 that detracts fromthat policy.

VWil e intervenor does not agree that Goal 4 inposes
such a requirenment, he cites Gden for the proposition
that the appropriate scale of analysis is not the parcel
under single ownership (in G.den, 389 acres), but the
| ands subject to proposed nonresource use (in Gden, the
five acres subject to the challenged permt wunder
applicable F-5 zoning). W agree that G den denonstrates
the appropriate scale of analysis in that case, but not
for intervenor's reasons. Qur reading of Gden is that
five acres was the proper scale of analysis because it
was the mnimal wunit of forest |ands consistent wth
conservation of forest resources. That is, five acres
corresponded with the county's prior determ nation that a
five-acre mninmm parcel size was sufficient to conply
with the Goal 4 requirenment to conserve forest resources.
That determnation is reflected in the mninum parcel

size required by the base forest zoning.

Page 19



© 00 ~N oo o b~ w NP

e T = e S e e S T i
© 0O N o o~ W N B O

In sum Goal 4 requires that, in determ ning whether
land is "forest I|and" wunder the Goal 4 suitability
st andard, the local governnent's mninmum scale of

analysis nust at |east equal the applicable base forest

zone m ninmum parcel size. If the subject property is
less than the mninum parcel size, all of the subject
property nmust be considered. In the present case, the

24-acre parcel is less than the county's 80-acre m ni mum
parcel size. CCZO 3.044(1). It follows that the county
board erred in evaluating only the 10-acre portion for
commercial suitability.

Thi s subassi gnnent of error is sustained.

b. Near by and Adj acent Lands

Petitioner next argues that the county board failed
to adequately evaluate under Goal 4 whether the 24-acre
parcel is necessary to permt forestry operations or
practices on adjacent or nearby forest |ands. The only
evidence the decision cites on this point is a letter

from t he manager of t he tinmber conpany
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that owns the 477-acre tinber parcel to the north and

east of the subject property. The letter states that:

"We regularly purchase property to supplenment
our timnberland base. However, due to the size
and | ocation of your property, it is not the
type we seek to purchase. W also do not |ease
| and for tinmber managenment purposes. We have no
interest in either purchasing or |[|easing your
property."” Record 161.

The decision notes that the letter led it to conclude
that "the conpany does not view the subject property as
necessary for maintaining other tinmber related purposes,"”
and, on that evidence, finds that the subject property
was not necessary to permt forest operations on adjacent
or nearby forest |lands. Record 16.

Petitioner argues that this finding m sconstrues the
| aw because it focuses solely on one adjacent tinber
property. O her than the strip of devel oped residential
lots to the west, and several residential parcels to the
south, the record shows that the inmmediate area of the
subj ect property i's conpri sed overwhel m ngly of
commercial tinmber holdings. Record 119-23.°9 Goal 4
requires that the county evaluate nearby |ands, as wel
as adjacent lands, to determ ne whether the subject
property is necessary to mmintain forestry in the

vicinity. Ridle, slip op at 13. The chall enged deci sion

9 ntervenor aptly describes the adjacent area of devel oped residences
as an "island of developnent” in what is apparently a sea of tinber
| and. See Record 118-24.
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contains no discussion of the extensive nearby tinmber
| ands. 10
Thi s subassi gnnent of error is sustained.

C. Lands that Maintain Soil, Air, Water,
Fish and Wl dlife Resources

The decision's findings on the Goal 4 requirenent
that the subject property not be "other forested |ands
that maintain soil, air, water and fish and wldlife
resources” consists sinply of a statenment that:

"No evidence was submtted suggesting that the
subject property is necessary to allow forest

operations or maintain soil, air, water and fish
and wildlife resources on adjacent or nearby
properties."” Record 16.

Petitioner argues that the decision fails to nake
specific findings, supported by substantial evidence,
about any of the enunerated resources on the subject
property; further, that the decision inmperm ssibly shifts
t he burden of proof to other parties, when the applicant
bears the burden of proof that all applicable standards

are net. ODOT v. City of Newport, 23 Or LUBA 408, 417

(1992) . 11

10Mbreover, we question whether the letter from a forest industry
| andowner declining to |ease or purchase the subject property is
sufficient to establish that the subject property is not necessary to
permt forest operations on the | andowner's property. The letter is not
directed at that issue, but rather at whether the subject property is a
suitable addition to the | andowner's tinberland base.

11ccz0 9. 031 al so requires that:



© 00 ~N oo o b~ w NP

I T e = Y =Y =
o 0 A~ W N B O

17
18

19
20
21
22
23

| ntervenor responds that the decision assesses those
natural resources, or simlar ones, under CCZO 9.031(2),
which requires the applicant to prove that the subject
property does not contain "any natural resources defined
in Statewi de Planning Goal 5 which are identified in the
Conprehensive Plan." We disagree. Goal 5 natural
resources do not duplicate the enunerated Goal 4 natura
resources, nor does analysis of Goal 5 resources in any
way duplicate the required Goal 4 analysis of whether
designation of the subject property for forest wuse
mai ntains soil, air, water and fish and wldlife
resour ces. The county nust make appropriate findings,
based on substantial evidence in the record, not on an
absence of evidence on a point on which the applicant
bears the burden of proof.

Thi s subassi gnnent of error is sustained.

3. Conpatibility of Sub-parcel Analysis with
Goal 3

The decision determ nes that the 10-acre portion of
the subject parcel did not possess the requisite soils,
nor the suitability for grazing, required to constitute
"agricultural land" under the Goal 3 definition. Recor d

17. Petitioner argues that Goal 3 and its rules require

"The [ county] shal | det erni ne t hat requests for
conprehensive plan anmendnents prove that |and planned and
zoned for resource use is not resource land * * *".
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consideration of the entire 24-acre parcel.12 River's End

Ranch, 28 Or LUBA at 208.

In River's End Ranch, the applicant sought to

redesignate and rezone from Forest/Gazing to Rura
Resi denti al 233 acres of a 272-acre parcel. The
applicant also owned adjacent farm | ands. Li ke the

county board in this case, the county in River's End

Ranch adopted a sub-ownership analysis. We held in
relevant part that whether the subject property is
agricultural land as defined in Goal 3 and OAR 660- 33-
020(1)(a)(B) and (C) "depends upon an analysis of an
applicant's entire ownership.” 28 Or LUBA at 2009.

12Gpal 3 defines agricultural land in relevant part as:

"[Llands which are suitable for farm use taking into
consideration soil fertility; suitability for grazing;
climatic conditions; existing and future availability of
water for farm irrigation purposes; existing land use
patterns; technological and energy inputs required; or
accepted farmng practices. Lands in other classes which
are necessary to pernmit farm practices to be undertaken on
adj acent or nearby lands shall be included as agricultura
land in any event."

In turn, OAR 660-33-020(1)(a) defines agricultural land in rel evant
part as:

"(B) Land in other soil classes that is suitable for farm
use as defined in ORS 215.203(2)(a), taking into
consideration soil fertility; suitability for grazing;
climatic conditions; existing and future availability
of water for farm irrigation purposes; existing |and
use patterns; t echnol ogi cal and ener gy i nputs
required; and accepted farm ng practices; and

"(C) Land that is necessary to permt farm practices to be
undertaken on adj acent or nearby agricultural |ands."
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We conclude in this case, as we did in R ver's End

Ranch, that Goal 3 requires the county to evaluate the
soils and suitability for grazing and other agricultura
uses of the 24-acre parcel under the applicant's
ownership to determ ne whether the parcel is agricultural
| and under Goal 3. The county nust al so eval uate whet her
the 24-acre parcel is necessary to permt farm practices
on adjacent or nearby agricultural |[|ands. OCAR 660- 33-
020(1) (a) (©

Thi s subassi gnnent of error is sustained.

The first assignnent of error is sustained.

SECOND ASSI GNMENT OF ERROR

In the second assignnment of error, petitioner argues
in the alternative that, even if a sub-parcel analysis is
consi st ent with Goal s 3 and 4, a sub- parce
interpretation of "subject property" as wused in CCZO
9.031 is inconsistent with the express |anguage, purpose
and policies underlying the county's |and use ordinance
and plan. ORS 197.829(1)(a)-(c).

We concluded in the first assignnment of error that a
sub-parcel interpretation of "subject property,"” as used
in CCZO 9.031(1), is contrary to Goals 3 and 4. Qur
resolution of the first assignnent of error makes it

unnecessary to address the second assignnent of error.
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THI RD ASSI GNMENT OF ERROR

Petitioner assigns error to the decision's approval
of a nonconform ng use determ nation and approval of a
second dwelling on the subject property. The county
board approved intervenor's application for pl an
amendnment and zone change, and inposed as "conditions" of
t hat approval intervenor's right to use one dwelling as a
nonconform ng use, and intervenor's right to place one
additional dwelling in the northwest corner of the 10
acres under consideration. Record 25-26.

Petitioner argues these approvals nust be renmanded
because neither the notice of the hearing, the notice to
petitioner, nor the hearing itself contained any nention
that intervenor was seeking a nonconformng use or
additional dwellings, the decision contained no findings
required to establish a nonconform ng use or additional
dwel ling, and, in any case, the applicable ordinances do
not permt approval of nonconform ng uses and additiona
dwellings in this context.

| ntervenor responds, first, that petitioner knew
about the existing manufactured dwelling and chose not to
raise that 1issue before the county, thus waiving the
nonconform ng use issue. W disagree. VWhere the hearing
notice does not fairly apprise interested persons of the
matter to be decided, or where the final decision is
substantially di fferent from t he notice gi ven,

petitioners may raise pertinent issues for the first tine
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before this Board. See Collier v. WNMarion County, 29 O

LUBA 462, 472 (1995)

| ntervenor next contends that he did not request
approval of the nonconform ng use, and, indeed, does not
need approval, because he is automatically entitled to
nonconf or m ng use st at us under ORS 213. 130(5).
| ntervenor is incorrect. CCZO 2.060(1) grants authority
for the county planning conmm ssion to approve or deny
applications for determnation of the existence of a
nonconf orm ng use. Intervenor is required to gain the
county's recognition of his nonconform ng use.

Finally, intervenor argues that the decision does
not actually approve the nonconform ng use and additi onal
dwelling, it merely conditions the plan and zone change
to clarify that intervenor could not build other
dwellings on the 24-acre parcel. We di sagree. The
deci sion purports to authorize the nonconform ng use and
pl acenent of an additional dwelling in a particular
portion of the property, wthout notice or findings to
support those approvals.

The third assignnent of error is sustained.

FOURTH ASSI GNVENT OF ERROR

Petitioner argues that the county board' s decision
to convert 10 acres of a parcel zoned Tinmber to RR5 is
contrary to CCZO 4.030, which generally prohibits any

|l ot, yard or open space dedicated by the zoning ordinance
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for one wuse from being enployed for another use.
However, petitioner does not establish t hat any
partici pant raised below the applicability of CCZO 4. 030,
or that it could not have been raised below ORS
197.835(3), (4)(b). We agree with intervenor that this
i ssue was waived. ORS 197.835(3).

The fourth assignment of error is denied.

The county's decision is remanded.



