©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
NORTH PARK ANNEX BUSI NESS TRUST, )
Petitioner, LUBA No. 97-202

FI NAL OPI NI ON
AND ORDER

VS.

CI TY OF | NDEPENDENCE

N N N N N N N N

Respondent .

Appeal from City of Independence.

John T. Gbbon and WIliam F. Hoelsher, Tigard,
represented petitioner.

Ri chard Rodeman, Corvallis, represented respondent.

GUSTAFSON, Chief Admnistrative Law Judge; HANNA
Adm ni strative Law Judge; LIVINGSTON, Adm nistrative Law
Judge, participated in the decision.

Dl SM SSED 12/ 08/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Gust af son, Adm nistrative Law Judge.

Petitioner appeals a decision denying its petition for
annexation. The city noves to dismss this appeal for I|ack
of jurisdiction pursuant to ORS 197.830(8), arguing that
petitioner filed the notice of intent to appeal nore than 21
days fromthe date of the final decision.

The parties agree on the following facts relevant to
this notion. On July 8, 1997, the city council (council)
voted to deny petitioner's petition to adopt an ordi nance
al l owi ng annexation of the subject property. After that
vote, the city attorney directed staff to prepare "the
necessary Findings of Fact" by the next neeting, schedul ed
August 12, 1997.1 M nutes, July 8, 1997. However, the
council did not neet on August 12, 1997. At the next two
meeti ngs, proponents of the annexation requested the council
to reconsider its denial, but the council nei t her
reconsi dered the issue nor adopted any witten decision. On
Sept enber 16, 1997, the city issued the chall enged deci sion
in this <case, entitled "Notice of Land Use Action."
Petitioner received the decision by nmail on Septenber 22,
1997. The decision states that the council denied the

application on July 8, 1997, makes nine findings of fact in

1City of Independence Zoning Code (ClZC) section 11.030(E) requires that

"[a]l ny decision made by the Planning Comr ssion or City Counci
on a request for a land-use action shall be supported by
findi ngs. Such findings shall indicate the facts and reasons
used to make the decision."

Page 2



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

support of that denial, and states that "[t]his |land use
deci sion can be appealed to the Land Use Board of Appeals in
accordance with ORS 197.830 wthin 21 days of this
determ nation notice." However, the decision has no
signature line and is not signed by any person.

Petitioner alleges in its notice of intent to appeal
(notice) that the witten decision, dated Septenber 16,
1997, became final on that date. Notice 1. Petitioner
filed its notice on October 9, 1997, 23 days after the date
of that decision.

In its notion to dismss, the city incorrectly asserts
that the notice was filed October 7, 1997, which is within
21 days of the date of the decision. Thus, the city's
moti on does not recognize the precise jurisdictional
question we raise, and address, here. Rather, the city
argues that we lack jurisdiction because the challenged
deci sion becanme "final" on July 8, 1997, when the city
council voted to deny the annexation, rather than on
Septenber 16, 1997, when the <city issued the witten
deci si on. In light of our disposition of the notion bel ow
on other grounds, it is unnecessary to address the city's
specific argunment for dism ssal.

In response to the notion to dismss, petitioner makes
two alternative argunents. The first is that, even if the
deci sion becane final on Septenmber 16, 1997, petitioner

timely filed its notice within 21 days of its receipt of the
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deci sion on Septenber 22, 1997. That argunent is readily

resol ved against petitioner by Wcks-Snodgrass v. City of

Reedsport, 148 O App 217, 939 P2d 625 (1997), which held
t hat appeals to LUBA nust be filed within 21 days of the
date the decision becones final, not a later date such as
that of mailing or receipt of notice.

Alternatively, petitioner argues on two grounds that
the chall enged decision did not becone final Septenber 16,
1997, in fact has never becone final, and thus urges us to
"remand" its appeal back to the city for a final decision.?2

Petitioner argues, first, that the Oregon public
meeting and records statute, ORS 192.610 to 192.690,
requires the city to adopt in open neeting the final witten
decision and the findings of fact it contains, and because
t he chal l enged deci sion was issued w thout such adoption, it
is nmerely a draft docunent wthout any |legal effect.3
Petitioner argues that this alleged procedural flaw neans

that the city has not yet nmade an effective decision on the

2Under circunstances in which a final decision has yet to be made, the
proper disposition is dismssal, not remand.

3petitioner does not cite what provision of ORS 192.610 to 192.690 it
bel i eves contains such a requirenent. It relies possibly on ORS 192.630(2)
("No quorum of a governing body shall neet in private for the purpose of
deciding or deliberating toward a decision on any nmatter except as
otherwise provided by ORS 192.610 to 192.690") in context wth ORS
197.660(4) ("No executive session may be held for the purpose of taking any
final action or making any final decision"). However, we note that the
exclusive renedy for violations of ORS 192.610 to 192.690 lies with the
circuit court. ORS 192.680(2), (6).
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petition for annexation, and hence its decision is not
"final" for purposes of our review

In Weeks v. City of Tillanpok, 113 Or App 285, 832 P2d

1246 (1992), the Court of Appeals held that an oral decision
by the city council, reflected in its mnutes, was a final
"l'and use decision"” under the circunstances of that case
Id. at 289. The court explained that procedural defects in
the decision do not nean that there is no |and use deci sion
subject to LUBA's jurisdiction; rather, such defects sinply
mean that "there is a potentially reversible Iland use
decision, if the defects are assigned as error in the
appeal . " 1d.

In the present case, we see no relevant difference
bet ween the "decision" in Weks and the decision here. The
council's alleged failure to formally adopt the witten
decision and findings of fact is, like the alleged defects
in the witten mnutes at issue in Weks, a procedural
defect that does not dimnish the fact that the council
unquesti onably made a "deci sion" for purposes of our review.
In the absence of a specific local requirenent that the
council adopt the findings before the decision becones
final, we disagree that failure to adopt the witten
deci sion conpels the conclusion that the decision is not
"final."

Petitioner argues nonetheless that the council's

deci si on has not becone "final," because the docunent dated
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defined in our rules:

"A decision beconmes final when

Sept enber 16, 1997, is unsigned. Petitioner notes that,

it is reduced to

witing and bears the necessary

signatures of the

deci sion maker(s), unless a
ordi nance specifies that the
final at a later time, in which
is considered final as provided

or or di nance. " OAR 661-10-

added) .

| ocal rul e or
deci sion becones
case the decision
in the local rule
010( 3) (enphasi s

as
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Petiti oner reasons that, wunder our rule, a decision

cannot be final until it "bears the necessary signatures of
the decision makers," and because the decision bears no
signatures, it is not final. However, petitioner's argunent
begs the question of what si gnat ures, i f any, are
"necessary." As Weks denpnstrates, a signature is not an

essential elenment of finality for purposes of OAR 661-10-
010(3). Rat her, a signature is an essential elenent for
finality only if another statute, rule or ordi nance provides
that a signature is necessary for that type of decision.
Petitioner notes that, under the <city's charter, an
ordi nance goes into effect 30 days after the mayor signs
it.4 Petitioner does not cite any requirenent in the
charter or el sewhere that inposes a signature requirenent on
deni als of petitions to adopt an ordi nance, but urges us, in
effect, to inply such a requirenent.> W decline to do so.
In sum we conclude that, as defined by OAR 661-10-
010(3), the challenged decision becane final on Septenber
16, 1997 for purposes of our review. It follows that
petitioner's notice was filed later than 21 days after the

deci sion becane final, and thus we have no jurisdiction over

4Petitioner also cites to an identical requirement at ORS 221.912, part
of the 1893 incorporation act under which the city was organi zed.

S\\¢ note that the CIZC 11.045(C) provides in relevant part that "[t]he
decision of the City Council regarding any appeal shall be final and shall
become effective on the date of the City Council's action on the appeal."
Cl ZC 11.045(C) does not inmpose a signature requirenment.
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1 this appeal. ORS 197.830(8).

2 Petitioner's appeal is dismssed.
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