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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CONNIE BRADLEY,
Petitioner,

VS

WASHINGTON COUNTY,
Respondent.

LUBA No. 2003-122

FINAL OPINION
AND ORDER

Apped from Washington County.

Gary P. Shepherd, Portland, filed the petition for review and argued on behdf of petitioner.

With him on the brief was William C. Cox, Portland.

Sheryl S. Hayashida, Assstant County Counsd, Hillsboro, filed the response brief and

argued on behdf of respondent.

HOLSTUN, Board Chair; BASSHAM, Board Member participated in the decision.

AFFIRMED 05/05/2004

You are entitled to judicid review of this Order. Judicid review is governed by the

provisions of ORS 197.850.
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Opinion by Holstun.

NATURE OF THE DECISION
Petitioner gppeds a county hearings officer decison that denies her request for a
determination that use of an existing dwelling on an exclusve farm use zoned property may be

continued as a nonconforming use.

FACTS

In Bradley v. Washington County, 44 Or LUBA 36, aff'd 187 Or App 502, 68 P3d 274
(2003) (Bradley 1), we remanded a county decison that denied petitioner's request for a
determination that the dwelling on the subject property qudifies as a nonconforming use. In this
apped, petitioner chalenges the county’s decison on remand, in which the county again denies
petitioner’ s request.

A dwelling was firgt congtructed on the subject one-acre property in 1940. By 1998, that
dwelling was serioudy dilgpidated. In September 1998, petitioner signed an agreement to purchase
the subject property from its owners. Record 268. That agreement was conditioned on petitioner
being able to remove the exising dwdling and replace it with a new dwelling. On October 22,
1998, petitioner submitted an application to the county seeking approva to demalish the dweling
and replace it with a new one.! Record 269. In support of this application, to demonstrate that the
dwelling had not been abandoned, petitioner submitted, among other things, some photographs.
We refer to these photographs a the 1995 photographs, because they show the dwelling was

occupied when the pictures were taken, and petitioner claims the photographs were taken in 1995.

! 1n an October 22, 1998 |etter that accompanied that application, petitioners explained:
“* * * Even though it appears as [though] this home has been abandoned, | assure you it has

not. This home was occupied by the owner’s daughter for several years. She moved out of
the home in November of 1995 to allow her parentsto sell the home. * * * Record 270.
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The county responded to the October 22, 1998 application with a request for additiona
information.? Petitioner resubmitted the application on November 10, 19982 The county thereafter
sent a letter to petitioner in which it indicated that the application would likely be denied.* Petitioner
subsequently attempted to address the planning staff’s concerns, but in April 1999 withdrew the
1998 gpplication. Record 338.

Petitioner submitted a second application in April 2001. Petitioner asked that the planning
daff condder “dl previoudy submitted materid including without limitation the support for the 1998
and 2001 gpplications.” Record 358. The 2001 application was denied by the planning director in
May 2002. Record 313. Petitioner gppeded that decison to the county hearings officer. In

%1n aNovember 5, 1998 |etter, county planning staff explained:

“[P]lease provide some kind of timeline for the photos provided. | understand they are
intended to demonstrate the house was lived in recently, but they would be more helpful if
they had dates attached.

Uk % %

“All of your application materials are being returned to you, with the exception of the
original application packet and the fees. Please resubmit the application* * *. All feeswill
be processed upon acceptance of a complete application which addresses the above item”
Record 81 (emphasis added).

% In aNovember 10, 1998 letter, petitioner offered the following explanation for the photographs:

“To answer your questions about the property, | have updated our application packet. First
the pictures were taken in the fall of 1995, just before [the property owners'] daughter * * *
moved out. | have indicated this on the page of photographs. * * *” Record 82.

* In aNovember 18, 1998 letter, the county explains:

“As stated previously, the application meets the minimum standards for acceptance but would
likely be denied. Pursuant to our telephone conversation of November 17, 1998, the
application is being returned to you, with the exception of the original packet and fees,
rather than accepted for processing at this time. The original packet and fees will be
processed upon resubmittal of a complete application.

If you resubmit the application, please provide information to verify the occupancy of the
house, such as written affidavits from postal carriers, utility records which indicate more than
just minimal usage, etc. * * *” Record 83 (emphasis added).
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August 2002, the county hearings officer dso denied the gpplication, and the county hearings
officer’ s decison was gppeded to LUBA in Bradley I.

The sole bagis for our remand in Bradley | concerned the hearings officer’s reliance on
certain post-1995 photographs in finding that any nonconforming use right the property owners
might have to continue use of the disputed dwelling had been logt, because the dwelling had been
“abandoned or discontinued for more than one year by June 20, 1995.” 44 Or LUBA at 44. We
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st out the relevant part of our opinion in Bradley | below:

In defending its hearings officer’s August 2002 decision in Bradley |, the county argued that the
hearings officer’s decison was supported by substantial evidence, notwithstanding the hearings

officer’s erroneous understlanding that photographs in the record in Bradley | were taken in 1995.

“Part of the confuson about when the photographs were teken is properly
attributed to the petitioner. Some statements made by petitioner can be read to
suggest that the photographs in the record are from 1995. Petitioner gpparently
attached 1995 photographs to a prior gpplication in this matter that was submitted
in 1998, but for some reason those photographs were not placed before the
hearings officer and are not in the record in this apped. Petitioner argues thet dl of
the photographs in the record in this apped were taken after the dwelling was
vacated in 1995 and after the dwelling suffered significant deterioration while it sat
empty. Assessng the magnitude of the hearings officer’s error in assuming the
photographs referenced in the decision were taken in 1995 is complicated because
for the most part the hearings officer does not clearly identify the photographs he
reliesoninthedecison.” Id. at 47.

We rgected the county’ s argument:

Page 4

“* * * The evidence that bears directly on the question of pre-1995 interruption of
resdentia use of the propety is hardly overwheming. The letters condtitute
inconsstent remembrances of past events, none of which carry any particular
independent indicia of reiability. The reiability of the assessor's sheet and the
planning staff report, as evidence of pre-1995 interruption of residentia use, isaso
debatable. Contrary to the county’ s suggestion, the hearings officer seems to have
relied sgnificantly on recent photographs, which he mistakenly believed were taken
in 1995, to corroborate the evidence he ultimately relied on. He also appears to
have relied in some measure on those same photographs in eecting not to rely on
the representations in the letters from petitioner and the property owners. We
cannot tell from the decison and the record whether he would have decided the
question about pre-1995 interruption of resdentid use in the same way if he had
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recognized that the photographs were recent photographs rather than photographs
that were taken in 1995. A remand is necessary for the hearings officer to decide
that question with a correct understanding of the dates those photographs were
taken.” 1d. at 48 (footnote omitted).

Following our remand, the hearings officer reconsdered his earlier decison and agan

denied the gpplication. Asreevant, the hearings officer explained his decison asfollows:
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“In denying the Applicant’s request for a determingtion that Applicant had a
nonconforming use right to replace an exigting dweling the Hearings Officer found *
* * ‘that the structure was abandoned or discontinued for more than one year by
June 20, 1995 LUBA found that the Hearings Officer in making this finding
seemed to have rdied sgnificantly on recent photographs, which the Hearings
Officer mistakenly believed were taken in 1995. LUBA remanded the decison to
dlow the Hearings Officer to decide the question of interruption of pre 1995 use
based on the fact that certain photographs were taken after 1995.

“The Hearing Office has reviewed the evidence with the understanding that the
photos in the record were taken after 1995. * * * The Hearings Officer having
initidly heard this matter, and having reviewed the record as directed by LUBA,
concludesthat * * * the dwelling structure was abandoned or discontinued for more
than one year by June 20, 1995. The Hearings Officer relies on the [following
evidence]: (1) an April 26, 2002 letter from a neighbor in which he dates ‘| have
never seen anyone occupy the house * * * inthe 11 years | have lived here,’ * * *;
this same neighbor dso tedified and the Hearings Officer finds his testimony
credible],] (2) an April 26, 2002 |etter from another neighbor in which he states the
dweling ‘has not been occupied since the late 1980's and certainly not any time
after 1990, * * * (3) a generd gppraisa information sheet that includes a remark
that the house is abandoned,” * * * (4) planning staff’ s explanation of that remark,’
* * * and (5) a planning gaff report that states that petitioner indicated in a 1996
mesting ‘that no one had lived in the structure since 1990.”

“The Hearings Officer is aware of the fact that the Applicant has chalenged the
motives of the neighbors, who wrote letters in opposition to the proposal, disputes
the evidentiary vaue of the generd appraisa information sheet and the daff's
explanation of that sheet, and argues that petitioner never met with planning staff in
1996 and never made the statement about pre-1995 vacancy that the planning staff
report clams. As s often the case the Hearings Officer must decide what weight to
give the evidence presented and between conflicting testimonies.

“Applicant subsequent to the remand requested a new hearing on this matter to
present additiond evidence. The Hearings Officer does not read LUBA’S opinion
asrequiring anew hearing. The parties to this matter have had ample opportunity to
present evidence and argument supporting their positions and therefore the Hearings
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Officer has not granted the request for a new hearing.” Record 67 (footnotes
omitted).

FIRST ASSIGNMENT OF ERROR
After our remand in Bradley |, but before the hearings officer rendered his decison on
remand, petitioner’s attorney provided those 1995 photographs to the county’ s attorney and wrote

aletter to the hearings officer requesting an evidentiary hearing. Asrelevant that |etter Sates:

“Centrd to [petitioner’s| gpped and LUBA'’s decison was the evidence rdating to
the County’s conditiona use standards. One problem was the dates of the photos.
Pat of the confuson was because Ms. Bradley, with her 1998 application,
submitted photos showing the house in use prior to the home being vacated. As of
the hearing before you, the photos could not be located by either the County or Ms.
Bradley. Since then, Ms. Bradley has informed us that she has located some
photos that will shed some light on the condition of the dwelling and the
discontinuance issue. Holding an additiona hearing will remove any confusion and
ensure that the decision is based on dl relevant facts.

“[Petitioner] respectfully requests that a hearing, a which evidence may be
submitted, is held on remand. * * *” Record 10.

Smply sated, petitioner argues that county planning staff lost the 1995 photographs.®
Petitioner claims she found copies of the 1995 photographs following our remand in Bradley 1.°
Petitioner argues that because the county was responsible for the loss of what petitioner describes
as “vitd and conclusive’ evidence, it was “adding insult to injury” for the hearings officer to refuse to
reopen the evidentiary record o that the 1995 photographs could be considered by the hearings

officer on remand. Petition for Review 7.

® The county disputes that argument, and contends that it returned the 1995 photographs to petitioner in
1998.

® Earlier in this appeal, petitioner argued “[f]ollowing remand, petitioner located the negatives of the
photographs which had been submitted with [the 1998] application.” Record Objection and Motion to Take
Evidence 2. Later petitioner submitted an affidavit in which petitioner states “[f]ollowing remand by this Board, |
located copies of the photographs submitted with the original application.” October 20, 2003 Affidavit of Connie
Bradley 2. Reading petitioner's argument and affidavit, it is not clear whether petitioner asserts she found
duplicate copies of the 1995 photographs or found the negatives.
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There are a number of problems with petitioner’s argument under the first assgnment of
eror. Frg, nothing in our decison in Bradley | obligated the city to reopen the evidentiary record
on remand, and petitioner cites no other lega requirement that the evidentiary record be reopened
on remand or lega standard that the hearings officer should have gpplied to determine whether to
grant petitioner’s request to reopen the record. Second, petitioner appears to be relying largely or
entirdly on the county’s dleged responghility for the loss of the 1995 photographs that were
attached to the 1998 gpplication for her argument that the hearings officer should have reopened the
record on remand. However, petitioner did not communicate that postion to the hearings officer.
Petitioner’s letter does not say that county planning staff lost the 1995 photographs that were
attached to the 1998 gpplication, only that “the photos could not be located by either the County or
[petitioner].” Record 10. Just as importantly, the letter does not clearly say that the photographs
that petitioner found after our decision in Bradley | are copies of the 1995 photographs, only that
petitioner “has located some photos that will shed some light on the condition of the dwelling and the
discontinuanceissue” 1d.

Findly, beyond petitioner’s fallure to communicate to the hearings officer the legd pogtion
she now assarts in the firg assgnment of error, there is little evidence in the record that county
planning saff were respongible for the absence of those photographs from the record in Bradley 1.
Petitioner relies largely on language in county planning staff’'s November 18, 1998 letter which
dates in part that the “ goplication is being returned to you, with the exception of the origina packet
and fees,” as demondtrating that the county retained the 1995 photographs. See n 4. However,
that language is ambiguous at best, and the county’s earlier November 5, 1998 letter includes a
amilar satement that the “ goplication materids are being returned to you, withthe exception of the
origind packet and the fees” See n 2. There is no dispute that the county returned the 1995
photographs to petitioner at the same time it sent the November 5, 1998 letter shortly after the
1998 application was first submitted, so that petitioner could attempt to date those photographs.
Seen 3.
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Given that petitioner did not advise the hearings officer that she believed it would be error to
refuse to reopen the evidentiary record following our remand in Bradley |, and because it isat least
questionable that county planning staff were responsible for the absence of those photographs from
the record in Bradley |, we agree with the county that it was not error for the hearings officer to
deny petitioner’ s request to reopen the record following our remand in Bradley 1.”

The firgt assgnment of error is denied.

SECOND ASSIGNMENT OF ERROR

Petitioner argues that the hearings officer’s finding in his decison on remand that use of the
dwelling had been discontinued for more than one year by June 20, 1995 is not supported by
subgtantial evidence.

We discussed petitioner’s evidentiary challenge a some length in Bradley I. Asrelevant
here, we concluded that the documents and testimony that the hearings officer relied on to find that
use of the dwelling had been discontinued and the documents and testimony that petitioner
submitted to support a contrary finding were “hardly overwhelming.” 44 Or LUBA a 48.
Nevertheless, we concluded that the evidence was such that a reasonable decison maker could
have adopted ether finding. It wasthe“hardly overwheming” and conflicting nature of the evidence
that led us to conclude that “the photographs noted in the decison assume{d] added sgnificance.”
44 Or LUBA at 47. 1t was the hearings officer’ s gpparently mistaken belief that those photographs
were taken in 1995 that led to our remand in Bradley I. In his decison on remand, the hearings
officer reconsdered the evidence with the understanding that the photographsin the record postdate
1995 and reached the same conclusion he reached in Bradley I. We continue to believe that the
evidence is such that the hearings officer could reasonably adopt the finding he adopted on remand

or the contrary finding that petitioner urges. Therefore, the hearings officer’s finding on remand is

" We also note that the 1995 photographs would only constitute the “vital and conclusive” evidence
petitioner now contends they are if petitioner can establish that they were actually taken in 1995. It is unclear
how petitioner proposed to establish that the pictures were taken in 1995, and we do not understand the county
to concede that the 1995 photographs were taken in 1995.
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supported by substantia evidence. See Douglas v. Multhomah County, 18 Or LUBA 607, 617
(1990) (where reasonable persons could reach contrary conclusions based on conflicting evidence,
ether conclusion is supported by substantia evidence).

The second assignment of error is denied.
THIRD ASSIGNMENT OF ERROR

Petitioner’ s third assgnment of error isincluded “to preserve the error.” Petition for Review
18. We understand the third assignment of error to have been included to preserve petitioner’s
arguments regarding an issue that it was unnecessary for LUBA to addressin Bradley 1.2 With our
disposition of the first two assgnments of error, it is unnecessary for us to address that issue in this
appedl or to remand the county’s decision to address that issue. Because no purpose would be
served by congdering petitioner’ s third assgnment of error, we do not do so.

The county’ s decision is affirmed.

® That issue is whether the property owners have made continuous efforts since 1995 to sell the disputed
property. Even if petitioner had been able to convince the hearings officer that use of the disputed dwelling had
not been discontinued for any period of more than one year before 1995, petitioner concedes that the dwelling
became vacant in the fall of 1995 and has remained unoccupied since that date. Under Washington County
Community Development Code 440-4, the post 1995 vacancy would not result in aloss of nonconforming use
rights, provided the property owners made continuous “bonafide efforts to market the property” since 1995.
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