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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MONA LINSTROMBERG and KAREN WICKHAM,
Petitioners,

VS

CITY OF VENETA,
Respondent,

and

ROSS INVESTMENTS, INC.,
I nter venor-Respondent.

LUBA No. 2004-030/031

FINAL OPINION
AND ORDER

Apped from City of Veneta

Jannett Wilson, Eugene, filed the petition for review and argued on behdf of petitioner.

No appearance by respondent.

Bill Kloos, Eugene, filed the response brief and argued on behdf of the intervenor-

respondent.

HOLSTUN, Board Chair; BASSHAM, Board Member, participated in the decision.

REMANDED 06/04/2004

You are entitled to judicid review of this Order. Judicid review is governed by the

provisions of ORS 197.850.
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Opinion by Holstun.
NATURE OF THE DECISION
Petitioners appeal two city decisons that grant variances to alow construction of portions of
severa new roads within wetlands in two subdivisions.
MOTION TO INTERVENE
Ross Investments, Inc. (intervenaor), the gpplicant in this matter, moves to intervene on the

sde of respondent. There is no opposition to the motion, and it is alowed.

FACTS

A map that was prepared from other maps in the record and attached to the petition for
review shows the generd location of Hunter Heights and Trinity Terrace, the two subdivisons that
aed issuein thisappeal. That map isacomposte of maps from the city’s Transportation System
Plan (TSP) showing planned road extensions and existing wetlands. We have added to the legend
and added some street names and attached that map as an appendix to this opinion.! Hunter
Heghtsisthe smdler of the two subdivisons and islocated in the center of the map. Trinity Terrace
is the larger subdivison located to the southeast of Hunter Heights. As relevant in this apped, the
disputed variances alow construction of new roadway's across wetlands.?

As the attached map shows, a large area of braided wetlands exists in this part of the city.
Some of the existing roads have been built across wetlands. Other existing dead-end roads extend
into the wetlands to provide access to upland areas. However, the existing road system generdly

passes around this large area of braided wetlands. The chalenged decision finds that the disputed

! That map also shows a third subdivision that is not at issue in this appeal, Coven Estates. Other more
detailed maps in the record show Pine Street, Trinity Street, Erdman Way and Jake Street crossing wetlands in
different locations than indicated on the attached map and show additional proposed roads. Those more
detailed maps show that the map we attach as an appendix is somewhat inaccurate in a number of other respects.
However, we do not include those maps because a more precise and accurate understanding of the details of the
proposed subdivisionsis not necessary to understand the legal issues presented in this appeal.

2 Both subdivisions were previously granted preliminary subdivision approval with a condition that the
applicant seek and receive variances to construct the approved roads in the locations that the city prefers, which
requires that wetlands be crossed in a number of circumstances.
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variances are needed to alow congruction of subdivison streets that will improve east-west and
north-south street and utility connectivity and provide a second emergency access for the Trinity
Terrace subdivision and internal |ot access for that subdivision.

We lig and briefly describe the disputed roads that are authorized by the chalenged
variances. As previoudy noted, because these roads are aligned such that they cross wetlands, the
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disputed variances are required.

1.

Pine Street. A portion of Pine Street, which is a new north-south road,
would be constructed to connect Hunter Heights with Hunter Road to the
north. When completed, Pine Street would provide a new north-south
connection between two exising mgor east-west roads in the city of
Venetia—Hunter Road to the north and East Bolton Road to the South.

Trinity Street. East Bolton Road would be extended eastward, in the
location where it now turns south, and would be renamed Trinity Street. If
other improvements shown on the city’s Trangportation System Plan are
ultimately condtructed, Trinity Street and East Bolton Road would provide a
new east-west route through this part of the city.

Erdman Way. A portion of Erdman Way, a new north-south road, would
be congtructed in Trinity Terrace. 1f completed as shown on the city’s TSP,
Erdman Way would provide a new north-south route through this part of
the city connecting East Bolton Road to the south and Hunter Way to the
north.

Crosswood Lane (not shown on the attached map). Crosswood Lane
would be a new short north-south interna subdivison road within Trinity
Terrace, running between Trinity Street on the north and Jake Street on the
south. 1t would be located west of Erdman Way and east of the north-
south portion of East Bolton Road. Other interna north-south roads are
proposed between Trinity Street and Jake Street, but they do not cross
wetlands.

Jake Street. A portion of a new east-west street would be constructed
from a point east of East Bolton Road to a point east of Erdman Way. If
Jake Street is completed as shown on the TSP it would provide a new east-
west roadway through this part of the city connecting a planned southward

% We use the term “connectivity” in this decision as roughly translating to the ability to travel over amore or
less direct route from one point to another, i.e., without arequirement for excessive out-of-direction travel.
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extenson of Baker Street on the east with an unnamed planned north south
road immediately west of the north-south section of East Bolton Road.*

6. Heavenly Lane (not shown on the attached map). Heavenly Lane would
be a short new east-west internd subdivison road within Trinity Terrace
connecting Crosswood Lane with the north-south portion of East Bolton
Road.

The TSP generdly cdls for an extenson of the adjoining grid system of roads into this
wetland area of the city (which could necessitate a sgnificant number of wetland crossings) to
improve connectivity. However, the TSP dso recognizes that wetland protection requirements in
the Veneta Municipd Code (VMC) prohibit new development within wetlands and may require
modification of the aignment shown for the proposed street system shown in the TSP?

VMC Chapter 18.10 is entitled “Wetland Protection.” Since constructing a new road
through a locdly sgnificant wetland destroys at leest some wetland functions and vaues, such
condruction qudifies as “[njew development or expanson of exiging deveopment” and is
prohibited by VMC 18.10.040(3). Exceptions to the prohibition in VMC 18.10.040(3) are

* Based on the map that appears at Record 123, it does not appear that Jake Street would connect with East
Bolton Road at this time. It would be accessed from Trinity Street and Heavenly Lane to the north via the
subdivisions new internal north-south roads.

® The discussion of “New Streets” at page 3-10 of the TSP recognizes that there is some tension between the
city’ sgoals of achieving improved connectivity and protecting wetlands:

“Map 9 shows general locations of where streets will go as those areas are developed. The
exact alignment of streets will be determined at the time of development. Design and traffic
issues will be addressed at the time of development. Natural or cultural resources may
require that streets be realigned, and in some cases, may prevent construction. Where
possible, the new streets will provide more connections to the existing street system. More
connections mean that public safety is increased because emergency vehicles have more
options for getting to a crisis location. More connections also mean shorter travel distances
and less congestion because people will have choices about where to drive or walk and not be
restricted to a particular street. The street plan focuses on connectivity. It also provides
aternative routes to the state highways which will alleviate some of the burden on Territorial
Highway and Highway 126 for local trips.” (Emphases added).

Map 10 from the TSP (attached as an appendix to this opinion), like Map 9 referenced in the above-quoted
language from the TSP, includes alegend that largely repeats the TSP language emphasized above, which makes
it clear that the proposed alignments for new roads in the TSP are conceptual and subject to change to avoid
wetlands and more effectively serve development.
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possible under the wetland protection variance provisons a VMC 18.10.060. VMC 18.10.060
authorizes a variance to dlow devdopment that would otherwise be prohibited in three

circumstances. Asrelevant here, VMC 18.10.060(3) provides:

“A variance may be granted in those instlances where the planning commisson and
city council jointly determine that the public need outweighs the potentid adverse
impects of development in or near alocdly sgnificant wetland resource ste.”

The city at one point considered resolving the tension between the TSP proposa to improve
connectivity by extending a new road system grid through the wetlands and the VMC 18.10.040(3)
requirement for protection of wetlands from new development by granting a blanket variance for al
new roads proposed in the TSP. That more ambitious solution apparently has not yet been
adopted. To dlow Hunter Heights and Trinity Terrace to proceed, variances were granted for the

roadways proposed in the disputed subdivisons. This appea concerns those variances.

FIRST ASSSGNMENT OF ERROR

The city adopted the following findings to explain why it concluded that “the public need
outweighs the potential adverse impacts of development in or near a localy significant wetland
resource Site’ under VMC 18.10.060(3), with regard to the proposed extenson of Pine Street
south from Hunter Road through Hunter Heights subdivision:

“The proposd is condgtent with this criterion because the public need is for
connected dreet and public utility systems to serve the resdents of the Hunter
Heights subdivision, surrounding aress, and City as awhole; and, potentid adverse
impacts of development in or near alocdly significant wetland resource Ste shdl be
mitigated through the condition of approvd that any activity in locdly sSgnificant
wetlands shdl conform to Divison of State Lands (DSL) and Army Corps of
Engineers (ACE) permitting processes, standards and conditions which shal require
minimum impact to wetlands and where impact is unavoidable shal require
mitigation of any adverse impacts.

“There are gpproximately 0.76 acres of wetlands identified on the Hunter Heights
dgte. The subdivision will impact approximatey 0.074 acres of an existing wetland
drainage way for the extenson of Pine Street as required by the City of Venetia
Trangportation Plan (TSP). The east hdf of the City, where Hunter Heghts
subdivision is located, has extremely limited north-south connectivity. Improvement
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of Pine Street in its entirety as shown on Map 9 of the TSP is necessary to provide
north-south connectivity to the east haf of the City.” Record 33.

With regard to Trinity Terrace subdivison, the other chalenged decison adopts a finding
that is substantively identicd to the first paragraph of the Hunter Heights subdivision findings quoted
above. Record 21. The following additiond Trinity Terrace subdivison findings follow thet

paragraph:

“There are approximately 2.2 acres of wetlands identified on the Trinity Terrace
gte. The subdivison will impact atotd of approximately 0.19 acres of an existing
wetland drainage way for the extenson of Trinity Street and Erdman Way and
associate public utilities as required by the City of Veneta [TSP| as shown on Map
9 of the TSP. Trinity Street is designated as a minor collector. Erdman Way is
designated as a loca street which provides much need[ed] north-south connectivity
for the City.

“The Ingdlation of Heavenly Lane is necessary to comply with the City of Veneta
Land Divison Ordinance Section 4.03(6) which requires the development to
provide for the future development of adjacent properties. The indtdlation of
Crosswvood Lane is necessary to provide a second access for emergency vehiclesin
order to serve an 81 lot subdivision.” Record 21.

The city adopts additiond findings that further explain its postion that the proposed roads will
increase connectivity and further other city policies. Record 21-29; 33-41.

Petitioners argue firgt that the “ potentiad adverse impacts of development,” which under the
VMC must be outweighed by the identified public need, “are not even listed, let done compared
with or weighed againg the asserted public needs.” Petition for Review 5. Petitioners go on to
argue:

“Degpite al the recognized benefits of wetlands, the potentia destruction of either
wetlands in generd or these wetlands in particular is not even analyzed in the city’s
findings in support of the variances. Such an omission is a fatd flaw, given that
weighing of the potentid impacts of development is required by the variance
criterion.” 1d.

With regard to the adequacy of the city’ s public need findings, petitioners argue:

“As Pditioners pointed out in public testimony, the city made no showing that a
connected dreet and utility system requires crossng and destruction of the
sgnificant wetlands areas. Rec 77-78, 85-86, 91. Petitioners do not dispute that a
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connected Street and utility system is desirable, but the findings do not go beyond
that generdization to indicate why these particular dignments and locations,
requiring destruction of these particular wetlands, are so unique and necessary as to
condtitute a public need outweighing the impacts of the development.” Petition for
Review 6.

While VMC 18.10.060(3) does not necessarily require that the city approach the “public
need” and “potential adverse impacts of [wetland] development” questions in precisdy the way
petitioners argue in the above-quoted paragraphs, we agree with petitioners that the city’s findings
are inadequate. As pitioners correctly point out, some of the roads for which the chalenged
decisons approve variances are not included in the TSP and are not needed to improve
connectivity.® For at least some of the roads that are justified on a need to improve connectivity,
petitioners identified dternative alignments that would not require crossng wetlands or would have
fewer impacts on wetlands. While VMC 18.10.060(3) does not expresdy or directly impose a
requirement that impacts on wetlands be minimized, it does require a finding that “public need
outweighs the potential adverse impacts of development in or near a localy significant wetland
resource Ste” It is hard to see how that finding can be made if there is an dternative aignment that
will both address a connectivity shortcoming and avoid crossing wetlands. If such dterndtives exi,
as petitioners argue, it is hard to see how there could be a public need that outweighs the potentia
adverse impacts of requiring that roads be aigned so that they cross wetlands.” Without expressing
any view concerning whether adequate findings could be adopted to judify the gpproved
dignments, we agree with petitioners that the findings tha the city adopted in support of the

challenged variances are inadequate to do so.

® Crosswood Lane and Heavenly Lane are not shown as planned new roads in the TSP. They also do not
appear to be justified based on a need for connectivity. Looking at the map that appears at Record 123, we do
not understand why those roads are necessary to serve the public needs that are identified in the challenged
decision (future development for adjacent properties and a second emergency access). Even if new roads are
necessary to serve those public needs, it is not apparent why those new roads must cross wetlands to serve
those public purposes.

" Petitioners argue that altematives that would avoid wetlands and meet public need exist for several of the
alignments approved by the challenged decisions. Record 77-78, 85-86.
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In summary, the city’ sfirst error wasin not explaining, in light of the evidence and argument
provided by petitioners, why the gpproved roads could not be realigned to avoid the need to cross
wetlands and thereby avoid adversely impacting those wetlands. Assuming there is a connectivity
public need that cannot be met without crossng wetlands, the city’s second error was in not
explaining why that public need outweighs the resulting adverse impacts to the wetland.

The fird assgnment of error is sustained.

SECOND ASSIGNMENT OF ERROR

Under their second assignment of error, petitioners dlege that the first of the Hunter Heights
findings quoted above and the identicd finding adopted by the city for the Trinity Terrace
subdivison improperly delegated the decision the city must make under VMC 18.10.060(3) to
DSL and ACE in their subsequent required permit gpprova of the disputed wetland development.

It is possble to read the city’s decison as improperly delegating its decison making
responsibility under 18.10.060(3) to determine whether public need outweighs the adverse impacts
of developing wetlands. However, it is dso possble to read the city’s findings as relying on the
DSL and ACE permitting process to minimize the impacts of wetland development and to require
mitigation of adverse impacts. We read the city’s findings to take the latter gpproach. As we
explaned in sudaning the city’s firg assgnment of error, the city’s error was in inadequately
explaining why, even if al proposed roads meet a public need why they must cross wetlands to
satisfy the public need. And for proposed roads that must cross wetlands to satisfy the identified
public need, the city aso erred by not adequately explaining why that public need outweighs the
potentia adverse impacts to wetlands. If the city elects to atempt to correct these deficiencies on
remand, we see no reason why the city cannot recognize that DSL and the ACE will require
minimization of impacts to wetlands and require mitigation of ay adverse impacts in determining
whether the public need that a road will serve outweighs the potentia adverse impacts to affected
wetlands.

The second assignment of error is denied.
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INTERVENORS CROSSASSIGNMENT OF ERROR

Intervenor argues that even if the city’s findings that the disputed variances should be
goproved are insufficient, the city’s decison should neverthdess be affirmed because the city
improperly agpplied its variance criteria to this gpplication for needed housng. We treat this
argumert as a cross assgnment of error. Copeland Sand & Gravel v. Jackson County,  Or
LUBA __ (LUBA No. 2003-193, April 1, 2004), dip op 14-15.

ORS 197.307(6) requires that “[alny approva standards * * * adopted by a loca
government shal be clear and objective and may not have the effect, either in themsdves or
cumulatively, of discouraging needed housing through unreasonable cost or delay.” For purposes of
this opinion, we assume that the housing that would be provided by Hunter Heights and Trinity
Terrace qualifies as “needed housing,” as that term is broadly defined by ORS 197.303. See
Rogue Valley Assoc. of Realtors v. City of Ashland, 35 Or LUBA 139, 147-49, aff'd 158 Or
App 1, 970 P2d 685, rev den 328 Or 594 (1999). We also assume that the variance standard at
VMC 18.10.060(3) is not “clear and objective’ “approva standard[]” as ORS 197.307(6) uses
those terms.  Id. at 153-58. However, even with those assumptions, intervenor’s argument is
unpersuasive. Firg, the “gpprova standard” that governed gpprova of intervenor’ s gpplication was
VMC 18.10.040(3), which prohibits new development in sgnificant wetlands. There is nothing
unclear or subjective about that gpproval standard. Intervenor seeks a variance to the clear and
objective VMC 18.10.040(3) approvd standard rather than have the city apply that standard.

If the city required that intervenor give up its right to propose a subdivison with roads that
avoid wetlands and thereby avoid any need to seek variances under unclear and subjective gpproval
dandards, it is possble that the city committed legd error in doing so. However, even if the
preiminary subdivison gpprova decisons improperly imposed conditions that required that the
goplicant seek the variances that are at issue in this gpped, those prdiminary subdivison gpprova
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decisons are not before usin this gpped. Those preliminary subdivison approva decisions cannot
be collateraly atacked in this apped .
For the reasons set out above, we regject intervenor’ s cross-assgnment of error.

The city’ s decison is remanded.

& We recognize the practical dilemma an applicant may face in appealing a local decision that approves a
subdivision application with conditions that are objectionable. But see ORS 197.796 (applicant for land use
decision, limited land use decision, expedited land use decision or permit may accept condition and later
challenge the condition under that section of the statutes). Even if ORS 197.796 does not apply, it may be
possible to file a precautionary appeal with LUBA and suspend the appeal while the applicant attempts satisfy
the condition or to have the city remove the condition.
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