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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ROBERT DELK and DOTTIE DELK,
Petitioners,

VS

CITY OF SALEM,
Respondent,

and

AARON EASTMAN,
I nter venor-Respondent.

LUBA Nos. 2005-064 and 2005-145

FINAL OPINION
AND ORDER

Apped from City of Sdem.

Norman R. Hill, Sdem, filed the petition for review and argued on behdf of petitioners.
With him on the brief was Martinis and Hill.

Richard D. Faus, Assgtant City Attorney, Sdem, filed a response brief and argued on
behaf of respondert.

Wadlace W. Lien, Sdem, filed a response brief and argued on behdf of intervenor-
respondent. With him on the brief was the Law Office of Wallace W. Lien, PC.

HOLSTUN, Board Member; DAVIES, Board Chair;, BASSHAM, Board Member,
participated in the decison.

LUBA No. 2005-064 DISMISSED 01/25/2005
LUBA No. 2005-145 REMANDED

You are entitled to judicid review of this Order. Judicid review is governed by the
provisions of ORS 197.850.

Page 1



10
11
12

13
14
15
16

17
18
19
20

21
22
23
24
25
26

Opinion by Holstun.

NATURE OF THE DECISION

Petitioners apped acity decison concerning a driveway permit and a separate city decison
that grants a variance.
MOTION TO INTERVENE

Aaron Easman (intervenor), the agpplicant below, moves to intervene on the sde of

respondent. There is no opposition to the motion and it is granted.

CONSOLIDATION
Under OAR 661-010-0055, LUBA:

“* * * may consolidate two or more proceedings, provided the proceedings seek
review of the same or closdy rdated land use decison(s) or limited land use
decison(s).”

LUBA Nos. 2005-064 and 2005-145 seek review of closaly related decisons. Briefs have been
submitted in LUBA No. 2005-145, ora argument has been held, and that apped is ready for afind
opinion. We conclude that we do not have jurisdiction over LUBA No. 2005-064. To fecilitate a

complete resolution of these two gppeds, we now consolidate these gppeal's on our own motion.

FACTS

LUBA No. 2005-064 and LUBA No. 2005-145 concern different phases of the same
dispute. We describe the key facts that make up the entire dispute before turning to the
jurisdictiond issue presented in LUBA No. 2005-064.

A. Phase 1 - The CATC Appeal

Intervenor proposes to build a coffee kiosk, which is a permitted use in the Commercia
Retall (CR) zone. The property where the kiosk would be built is located at the corner of
Commercid and Owens Streets, SE. in the City of Sdem. From the parties arguments it appears
that the city could have immediady issued a building permit for the proposed kiosk, but for

intervenor’'s proposda to (1) diminate two existing driveway entrances and (2) widen two other
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exising driveway entrance, one onto Owens Street and the other onto Commercid Street.!
Intervenor applied for a building permit and a driveway permit. On February 11, 2005, petitioners,
who own a coffee business across the Street, wrote a letter to the city objecting to any issuance of
building or driveway permits and sating that they intended to goped any city decison to grant
building permits to the Citizens Advisory Traffic Commission (CATC).2 Record 10-11. On March
10, 2005, an assdant city traffic engineer responded to petitioners stating that the proposa
complied with SRC requirements and that there was no reason to withhold the permit. Record 9.
The assigant city traffic engineer’s letter went on to State that petitioners had not provided a

aufficient “bass for goped.” 1d. The assgant city traffic engineer concluded his letter with the

following paragraph:

“If you fed our decision to grant driveway permits for the proposed development is
legaly incorrect, please provide a letter describing your judtification within ten days.
At this point, we do not have reasonable judtification to hold or deny driveway

permits to the gpplicant and we will be required to issue permits if legd judification
isnot provided.” Id.

On March 15, 2005, petitioners wrote a second letter to the assistant city traffic engineer
arguing that the driveway permit was improper because the proposed driveway on Owens Street
did not meet the required 125-foot setback from the Owens Street/Commercia Street intersection
and further requesting an apped to the CATC. The matter was forwarded to the CATC. In a
March 30, 2005 memorandum, the assistant city traffic engineer took the position that the proposed

1 Salem Revised Code (SRC) 80.020 provides:
“PERMIT: REQUIRED. It shall be unlawful for any person to construct or install any service
driveway across any sidewalk, parking strip, curb, or in or upon any part of any street without
first obtaining a permit from the director of public works.”
SRC 80.180 provides:
“DRIVEWAY PERMIT REQUIRED WITH BUILDING PERMIT. No building permit shall be

granted for the construction of any building along any street unless the required construction
plans provide for construction of driveways.”

2 We discuss the CATC in more detail |ater in this opinion.
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Owens Street driveway was 145 feet from the Owens Street/Commercial Street intersection and
that the apped should be denied. The March 30, 2005 memorandum concludes. “[g]taff
recommends that driveway permits for the proposed development not be held up by the
complainant.” Record 5.

The CATC consdered petitioners gpped at an April 14, 2005 meeting. The only evidence
in the record of the CATC' s ddliberations or its decison is the following:

“Action. CATC agpproved staff recommendation. City will issue driveway permits
asdlowed by law.” Supplementa Record 1.

On April 29, 2005, petitioners filed an apped with LUBA (LUBA No. 2005-064). The
notice of intent to apped includes the following description of the gppealed decision:

“DENIAL OF APPEAL OF ISSUANCE OF DRIVEWAY PERMTIS FOR
PROPOSED DEVELOPMENT AT 1096 COMMERCIAL STREET SE,
SALEM, OREGON BY THE CITIZENS ADVISORY TRAFFIC
COMMISSION AND STAFF’ which became fina on April 14, 2005 and which
involves City Staff’'s approvd of a driveway plan and building permits dlowing
access to City Streets in violation of Salem revised Code Chapter 77 and 80, as
well as completing a limited land use decison without satisfying the necessary
procedurd requirements.”

B. Phase 2 — The Director of Public Work’s Variance Decision

Before the above noted LUBA appedl was filed, on April 20, 2005, the city apparently
discovered that the proposed widened driveway entrance on Owens Street was closer than 125
feet to the Owens Street/Commercid Street intersection. The city apparently advised intervenor to
seek a variance from the director of public works for that driveway entrance. Record Il 553 On
May 23, 2005 intervenor filed a request for a variance. Record 1l 48-51. That variance request
was filed under protest. Record |1 45-48. In a June 27, 2005 letter, petitioners objected to the
requested variance and stated that they would apped any variance to the CATC. InaJduly 7, 2005
letter, petitioners atorney sent a letter to the City of Sdem City Attorney confirming that the city

3 We cite the Record in the subsequent LUBA appeal of the director of public work’s variance decision
(LUBA No. 2005-145) as Record I1.
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had agreed to “provide * * * noticeif it takes any action on the Dutch Bros. Coffee project a 1096
Commercid Street SE.” Record |1 40. Apparently the city processed the variance gpplication asa
limited land use decison. On July 14, 2005, the city provided notice to adjoining property owners
of aright to submit comments on the proposed variance before the end of the day, August 1, 2005.
That notice was not sent to petitioners  attorney until July 27, 2005. On July 28, 2005, petitioners

attorney submitted a letter opposing the variance request. On August 2, 2005, the assigtant city

traffic engineer requested that intervenor submit amini traffic study to regpond to concerns that were
expressed about the Owens Street access. On September 1, 2005, intervenor submitted a mini

traffic study. On September 20, 2005, the director of public works issued a written decision

granting a variance to dlow the Owens Street driveway to be located 96 feet from the Owens
Street/Commercid Street intersection. Record 11 5-7. On October 5, 2005, petitioners appeaed
that decison to LUBA (LUBA No. 2005-145).

LUBA NO. 2005-064

We firgt consder the parties motions to dismiss LUBA No. 2005-064. Intervenor moves
to dismiss LUBA No. 2005-064, arguing that petitioners falled to file a timedy LUBA gpped to
challenge the assgtant city traffic engineer’s March 10, 2005 letter. The city moves to dismiss the
aopedl, arguing that neither the March 10, 2005 letter nor the CATC decison is a “find” city
decison in this matter and, therefore, the gpped is premature# For the reasons explained below,
while we do not agree with some of the city’s argument, we agree that the decison that petitioners
apped in LUBA No. 2005-064 is not a “find” city decison. For that reason, LUBA No. 2005-
064 must be dismissed.

There has been a great dedl of confusion in this case. Part of that confusion can be

attributed to the somewhat unusua process the city has adopted for approving driveway permits

4 Under ORS 197.825(1), LUBA's jurisdiction is restricted to land use decisions and limited land use
decisions. As defined by ORS 197.015(10)(a) and 197.015(12), both land use decisions and limited land use
decisions must be “final” decisions.
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and conddering loca appeds of those permits. However, an equa measure of confusion has
resulted from the frequency with which the city has deviated from those procedures, and often no
explanation gppearsin the record for why the city has deviated from its adopted procedures.

THE MARCH 10, 2005 ASSISTANT CITY TRAFFIC ENGINEER LETTER

As an initid point, we rgect intervenor’'s argument that the March 10, 2005 assstant city
traffic engineer letter was the city’s find decison in this maiter. The find paragraph of that letter,
which was quoted earlier, makes it clear that petitioners had at least 10 days to convince the city
traffic engineer not to gpprove the disputed driveway permit. Therefore, even if the assdant city
traffic engineer has authority to make the decision to approve a driveway permit for the director of
public works, he did not do so on in his March 10, 2005 letter. For that reason, intervenor’'s
motion to dismissis without merit.
THE CATC DECISION

We admit that it is less than dear to us exactly how the city’s driveway permit approva
process is supposed to work. As we have aready noted, SRC 80.020 and 80.180 smply require
driveways and require that an applicant obtain “a permit from the director of public works’ to
congtruct a driveway. See n 1. But in practice there are agpparently two levels of review: (1) an
initid city engineering daff review and (2) a decison by the city’'s director of public works or his
designate to deny or approve the driveway permit. Once the driveway permit hes been approved
or denied by the director of public works, SRC 80.250 provides an opportunity for review by the
CATC.5> Although we need not and do not decide the question here, it is exceedingly unclear what
decisions may be appealed to the CATC under SRC 80.250 and what the CATC is authorized to

580.250 provides:

“REVIEW BY CATC. Any person aggrieved by the action of the director of public works and
the enforcement of the provisions of SRC 80.200 to 80.240 may request areview by the Citizens
Advisory Traffic Commission of said action. The Citizens Advisory Traffic Commission may
vary the strict application of said provisions where it is shown that there is a denial of access
to apublic street or a showing of undue hardship.”
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do in the event of such an gpped. The only explicit power the CATC is given isto “vary the drict
goplication of said provisons whereit is shown that there isa denia of accessto a public street or a
showing of undue hardship.” If that isdl the CATC can do, then petitioners gpped to the CATC
was pointless from the beginning, because a variance from “srict gpplication of [SRC 80.100 to
80.240]” was not what petitioners sought to achieve in that gppeal. The city on the other hand cites
SRC 5.030(a) and contends that CATC performs merely an advisory role® However, SRC
5.030(b) expresdy provides that the CATC “serves as an gppeds body for vison clearance
decisons by the director of public works under SRC 76.170.” While this appea does not concern
a vison clearance decison, it is clear that CATC operates in more than advisory cagpacity when
vison clearance decisons are gppeded. More to the point in this apped, while the precise scope of
the CATC's authority on review of a director of public work’s driveway permit decison under
SRC 80.250 is not clear, a a minimum the CATC is authorized to “vary the strict gpplication” of
“SRC 80.200 to 80.240” in an “action by the director of public works” Seen5. The city’s
practice may be to treat CATC decisions as mere recommendations to the director of public works,
but that is not consstent with the language of SRC 80.250, at least with regard to CATC decisons
to vary gtrict gpplication of SRC 80.200 to 80.240.

It is reasonably clear to us that had the director of public works made a decision to issue the
driveway permit and had that director of public work’s decison been properly gppeded to the
CATC, the city’ s decison would not become fina until the CATC rendered itsdecison. But that is

6 SRC 5.030(a) provides:

“The Citizens Advisory Traffic Commission shall be an advisory body, which functions to
advise council, upon request of council, and the director of public works, as appropriate, on all
matters related to traffic and parking control within the city’s transportation system. The
Citizens Advisory Traffic Commission shall hold hearings, investigate, and make reports and
recommendations to the director of public works, on all matters before them. Controversial
traffic issues, as determined by the Citizens Advisory Traffic Commission, shall be referred to
council with the recommendation and report of the Citizens Advisory Traffic Commission
within 30 days, unless additional time be granted. Recommendations shall be through the
director of public works and city manager to the council.”
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not what happened here. The March 10, 2005 assistant city engineer’s letter is not a decison to
issue the driveway permit. At mogt it is an expresson of intent to do o in the future if petitioners do
not give him a reason not to do so within 10 days. The assgtant city traffic engineer’s decison to
grant petitioners  request to gpped his intended action to the CATC was an gpped that is neither
envisoned nor authorized by SRC 80.250, or any other SRC provison cdled to our atention.
That unauthorized CATC decison does not purport to be afinal decision to approve the driveway
permit. At mogt it purportsto dlow the director of public worksto do so a some time in the future.
As we read SRC 80.250, had the director of public works actudly issued the driveway permit in
response to the CATC decision, that director of public work’s decision to issue the driveway permit
a least potentidly would have been gppedable to the CATC, notwithstanding that the CATC had
dready consdered the assgtant city traffic engineer’s intent to issue that driveway permit. On the
date petitionersfiled their gpped in LUBA No. 2005-064, the city had not rendered afina decision
on the disputed driveway permit.

Because the city had not yet issued afind decison on the driveway permit when petitioners
filed their apped in LUBA No. 2005-064, and because that is the decison that petitioners seek to
challengein that apped, LUBA No. 2005-064 is dismissed.

LUBA NO. 2005-145

We turn next to petitioners apped of the director of public work’s decison to grant a
variance under SRC 80.170. The relevant facts have aready been set out.
MOTION TO FILE REPLY BRIEF

Petitioners move to file a reply brief to respond to new issues raised in the response brief.
The city’s and intervenor’s response briefs were filed on December 6, 2005 and December 7,
2005, respectively. The reply brief was not filed until December 30, 2005. Our rules require that a
reply brief be filed “as soon as possible after resopondent’s brief is filed” OAR 661-010-0039.
Because the reply was mailed to respondents on a Friday and the following Monday was a holiday,
respondents received the reply brief one day before oral argument at the earliest. Receving the
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reply brief aday before ora argument when the response briefs were submitted three weeks earlier
pregjudiced respondents substantia rights. We therefore do not consider petitioners' reply brief.”

MOTION TO DISMISS

The city moves to dismiss this gpped arguing that the chalenged decision is neither a*land
use decison” nor a “limited land use decison.”  Although the decison was processed as a limited
land use decison, and the decision states that any gppeds must be made to the Land Use Board of
Appeds, the city now argues that we do not have jurisdiction over the gpped. A “limited land use
decison” is defined by ORS 197.015(12) as.

“* * * afind decison or determination made by aloca government pertaining to a
gte within an urban growth boundary which concerns:

bk * % % %

“(b)  The approva or denid of an application based on discretionary standards
designed to regulate the physica characteristics of a use permitted outright,
including but not limited to Site review and design review.”

The city firg argues that the chalenged decison is merely an engineering decison and does
not involve “discretionary standards designed to regulate the physica characteristics of a use
permitted outright.” We might be inclined to agree with the city if the decison solely involved
driveways outsde the context of the related development. The driveway variance, however, is
inextricably linked with the proposed coffee kiosk development proposed for the property.8 The
driveway permits were eventualy submitted and processed in conjunction with the building permit.
A traffic study was requested and provided, and revisions were requested by staff. The effects of

the proposed development were considered by the director of public works in deciding to dlow the

7 We note, however, that the subjects of the reply brief: the nature of limited land use decisions and the
adequacy of the city’s notice — are topics that petitioners were entitled to and did address at oral argument.
Although we do not consider the reply brief, we have considered petitioners' statements at oral argument.

8 Aswe have already noted SRC 80.180 requires that the construction authorized by a building permit must
include construction of driveways. Seen1.
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variance. We bdieve it is cear that the driveways were not conddered in a vacuum; rather they
were considered as part of the proposed development.®

The city dso argues that the driveways are not a “ use permitted outright” because a permit
isrequired. We do not agree. Merely because there are standards that must be met to obtain a
driveway permit does not mean it is not a permitted use. For ingance, in many zones sngle-family
resdences are dlowed, but building permits are dill required. That hardly means that single-family
resdences are not uses permitted outright. The proposed coffee kiosk is a permitted use, and
driveways are permitted uses so long as certain safety standards are met. The fact that intervenor’s
property may not meet the minimum requirements does not make driveways uses that are not
permitted outright. Therefore, the chalenged decison meets the definition of a limited land use
decison.10 The city’smotion to dismissis denied.
FIRST ASSSGNMENT OF ERROR

Petitioners argue that the city lacked jurisdiction to grant the variance that is the subject of
LUBA No. 2005-145 while LUBA No. 2005-064 was pending before LUBA. Intervenor argues

that this argument was not preserved because petitionersfailed to raise the issue below. 11

9 The city assigns great weight to the fact that the SRC provisions governing driveway permits are in
chapter 80 of the SRC, and argues that al land use regulations are located within chapters 110-161. Locd
governments often make land use or limited land use decisions without realizing that is what they are doing. The
location of regulations in a local governments code does not necessarily determine whether a decision that
applies those regulations is a land use or limited land use decision. We note that chapter 63 of the city’s code
involves subdivisions, and decisions made under that chapter are certainly land use decisions. The city offers
no reason to believe that SRC Chapter 80 was not adopted, in part, to comply with Statewide Planning Goal 12
(Transportation).

10 The city also goes to great length arguing that limited land use decisions are not distinct decisions from

land use decisions, but rather a subset of land use decisions. While that is an interesting issue, we need not
addressit here, aswe believe the challenged decision also meets the definition of “land use decision.”

11 ORS 197.835(3) provides:

“Issues shall be limited to those raised by any participant before the local hearings body as
provided by ORS 197.195 or 197.763, whichever is applicable.”

ORS 197.195(3)(c)(B) provides:
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Our review of limited land use decisons is generdly redtricted to issues raised before the
loca government unless, among other things, the loca government did not satisfy the procedura
requirements of ORS 197.195. ONRC v. City of Oregon City, 28 Or LUBA 263, 267 (1994).12
One of the procedural requirements of ORS 197.195 is that the city provide notice of the proposed
action to nearby property owners. The parties dispute whether the city provided the notice required
by ORS 197.195(3) and whether petitioners were legdly entitled to receive such notice. Petitioners
a0 argue that, in any event, the city promised to provide notice to petitioners and then failed to do
so until near the end of the comment period. We understand petitioners to contend thet failure, by
itsdlf, should excuse therr fallure to raise the issue that is presented in the first assgnment of error in
the letter they hagtily prepared and submitted before the comment period expired on August 1,
2005.

“* * * |ssues shall be raised with sufficient specificity to enable the decision maker to respond
totheissug[.]”

12 ORS 197.195(3) providesin pertinent part:

“A limited land use decision is subject to the requirements of paragraphs (a) to (c) of this
subsection.

Uk % % % %

“(b) For limited land use decisions, the local government shall provide written notice to
owners of property within 100 feet of the entire contiguous site for which the
application is made. The list shall be compiled from the most recent property tax
assessment roll. For purposes of review, this requirement shall be deemed met when
the local government can provide an affidavit or other certification that such notice
wasgiven* * *

“(c) The notice and procedures used by local government shall:

“(A)  Provide a 14-day period for submission of written comments prior to the
decision;

Uk % % % %
“(B) State the place, date and time that comments are due;

“(F State that copies of all evidence relied upon by the applicant are available for
review * * *[.]”
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It appears that the city may have given notice to property owners shown on the assessment
rall, as required by ORS 197.195(3)(b); and it appears that petitioners were not entitled to such
notice, because they are not the property owners shown on the assessment roll. But the record is
such that we cannot be sure. We dso question whether the city is any podition to assert waive,
when it faled to give notice of its variance proceedings as it promised. Given these notice
uncertainties, and because we deny the first assgnment of error in any event, we assume without
deciding that petitioners did not waive the issue presented in the first assgnment of error.

In Sandard Insurance Co. v. Washington County, 17 Or LUBA 647, 660, rev'd on
other grounds 97 Or App 687, 776 P2d 1315 (1989), we stated:

“x * * Where jurisdiction is conferred upon an appellate review body, once
goped/judicid review is perfected, the lower decison making body loses its
juridiction over the chdlenged decison unless the statute specificaly provides
otherwise. In this case, the datutes do not authorize the county to take further
action on its decison while that decison is being reviewed by LUBA or the Court
of Appedls. * * *” (Footnote omitted.)

According to petitioners, the variance decison was a further action taken by the city while the
decison was being reviewed by LUBA. Respondents argue that the variance decison is a
completdy different, dthough related, decison that is not affected by the jurisdictiond principle
discussed in Sandard Insurance.

We recently addressed the Standard Insurance jurisdictiond principle in Rose v. City of
Corvallis, 49 Or LUBA 260 (2005). In an earlier decison involving the same property, the
petitioners chalenged a city decison rezoning the property. A centra issue was whether the
comprehensive plan map designation for the subject property was an overlay or the base zone. We
agreed with the city that the comprehensive plan map designation was an overlay, but we remanded
the decision based on inadequate findings regarding the Trangportation Planning Rule (TPR). Staus
v. City of Corvallis, 48 Or LUBA 254 (2004). The petitioners appealed our decison regarding
the comprehengve plan designation to the Court of Appeds, and while the gpped was pending
before the Court of Appesals, the city conducted remand proceedings and issued a new decison
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with additiona findings addressing the TPR. The petitioners appeded the remand decison to
LUBA and argued that under Standard Insurance that the city lacked jurisdiction to adopt the
chdlenged decison.

After reviewing the underpinnings of Standard Insurance, we stated:

“Tumning to Standard [Insurance], our conclusion in that case was based on a
thorough analysis of the applicable dtatutes and case law. No changes in the
datutory or judicia landscape over the intervening years brought to our attention
cdls our holding in Standard [Insurance] into question. We &ffirm its generd
holding that, absent statutory authority to the contrary, where jurisdiction over an
appedl of aland use decison lies with an gppellate court, the local government loses
jurigdiction to modify that land use decison.” 49 Or LUBA a 270.

The question therefore is whether aloca government’s action, while an apped of adecison
is pending before LUBA or the appdlate courts, modifies the decison on gpped. The answer to
that question is complicated in this gpped by the unusua manner in which the driveway permit was
handled by the city. But as we have dready concluded, the decision that petitioners attempted to
appea in LUBA No. 2005-064 (approvd of a driveway permit) had not been adopted as a find
city decison when petitionersfiled their gpped in LUBA No. 2005-064. Infact, asfar aswe know
the city has 4ill not approved a driveway permit. The assdant city traffic engineer’s tentetive
decison to approve the driveway permit without requiring a variance, athough favorably reviewed
by the CATC in the ad hoc appedl that the city provided, has now been abandoned. The decison
that is before usin this apped is not a city decision to approve a driveway permit or a modification
of an ealier city decison to approve a driveway permit; rather it is a variance decison that
presumably makes it possible for the director of public works to issue such a permit notwithstanding
the proximity of the proposed Owens Street driveway entrance to the Owens Street/Commercia
Stret intersection.  The city’s variance decision does not run afoul of the jurisdictiona principle
discussed in Rose, Staus and Standard Insurance.

The first assgnment of error is denied.
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SECOND ASSIGNMENT OF ERROR

In the second assgnment of error, petitioners raise four subassgnments of error regarding
aleged procedura errors made by the city. We need address only one of those subassignments of
error, however, because it is dispogtive. In their fourth subassgnment of error, petitioners argue
that the city erred by accepting and relying upon evidence that was submitted after the close of the
comment period. As discussed earlier, the city’s decison was a limited land use decison. Limited
land use decisons are not subject to the more rigorous procedural requirements of ORS 197.763
that apply to land use decisons. ORS 197.195(2). Under the limited land use decison satute, the
procedure for limited land use decisions includes the following steps: (1) the gpplicant submits an
goplication; (2) the gpplication is deemed complete; (3) notice is mailed to certain property owners,
(4) those receiving notice have 14 days to submit comments on the gpplication; and (5) the decison
maker (in this case the director of public works) andyzes the application and the comments and
rendersadecison. ORS 197.195. Seen12.

In the present case, intervenor submitted his variance gpplication on May 23, 2005, and
gpparently it was subsequently deemed complete. On July 14, 2005, the city provided notice to
some property owners (but not petitioners) indicating that the comment period would expire August
1, 2005.13 Nonethdess, after the August 1, 2005 comment period expired, the city requested a
traffic sudy from intervenor, which intervenor submitted on September 1, 2005. Petitioners were
not given an opportunity to review or comment upon the traffic sudy. The director of public works
then issued his decison on September 20, 2005.

We recently confronted a smilar set of circumstances where a locad government accepted
evidence after the close of the comment period without dlowing other parties the opportunity to
respond to the new evidence. In Wal-Mart Sores, Inc. v. City of Oregon City,  Or LUBA
___ (LUBA No. 2004-124, September 1, 2005), appeal pending, we stated:

13 As discussed earlier, petitioners were not given notice until July 27, 2005, and they submitted comments
in opposition to the variance the next day.
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“In Johnston v. City of Albany, 34 Or LUBA 32, 41 (1998) and Azevedo v. City
of Albany, 29 Or LUBA 516, 520 (1995), we held that when aloca government
accepts evidence from the gpplicant after the close of the 14-day comment period,
it violates ORS 197.195(3)(c)(F). * * * The Statute sets out an unambiguous rule:
once the gpplication is deemed complete and notices are mailed, a 14-day comment
period is provided for submission of written comments. Following the close of the
comment period, a decison is made based on evidence submitted in the gpplication
and the comments. This procedure is supported by the language of the Satute.
ORS 197.195(3)(c)(A) (‘Provide a 14-day comment period for submisson of
written comments prior to the decision.” (Emphasis added)). At the end of the
14-day comment period, the loca government must render its decison without
accepting or consdering new evidence.” Slip op 11-12.

In the present case, the city clearly did not follow this procedure. Asin Wal-Mart Stores,
Johnston, and Azevado the city accepted and relied upon evidence submitted after the close of the
comment period. That was procedurd error. Aswe stated in Wal-Mart Stores:

“Procedurd errors, however, only provide a basis for reversa or remand if they
prejudice a party’s substantia rights. ORS 197.835(9)(a)(B). If new evidenceis
submitted after the record has been closed in quas-judicia proceedings, the local
government must either: (1) reopen the record to alow other participants an
opportunity to respond to the new evidence;, or (2) rgect the new evidence as
untimey. ODOT v. City of Mosier, 36 Or LUBA 666, 683 (1999); Brome v.
City of Corvallis, 36 Or LUBA 225, 234-35, aff’d sub nom Schwerdt v. City of
Corvallis, 163 Or App 211, 987 P2d 1243 (1999). At least in the quasi-judicid
context, the failure to choose one of these options prejudices the substantid rights of
the parties because it infringes on their right to a full and fair opportunity to present
their case. 1d. We see no reason why a different rule should gpply in the limited
land use decison making context. Once the city decided to deviate from its limited
land use decison making procedures and accept and rely on new evidence * * *
the city was obligated to alow the parties an opportunity to present evidence to
respond to that new evidence. The city committed procedura error that prejudiced
petitioner’ s subgtantia rights when it failled to do so0.” Slip op 13.

The city characterizes this improper acceptance of evidence after the close of the comment
period as harmless error by claming tha the director of public works did not rely on the traffic
sudy in making his decison. The findings, however, do not support thiscam. The decison sates
that the public works department specificaly requested the traffic study, reviewed the traffic study,
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and requested revisons to the Site plan based upon that traffic sudy.14 The city clamsthat because
the director of public works did not change the proposed locations of the driveways after receiving
the traffic sudy, he did not rey upon the traffic study in making his decison. We do not agree.
While the director of public works may not have required revisons to the driveway locations, he
certainly conddered the traffic study in determining whether the resulting traffic impacts, including the
driveways associated with the proposed driveways, would be safe and efficient — and therefore
deserving of avariancel®> Although the extent to which the director of public works relied upon the
traffic Sudy is unclear, it is clear that he congdered the traffic study and made his decision based, at
least in part, on that evidence. Therefore, petitioners substantid rights were pregjudiced by the
city’ sfallure to provide petitioners an opportunity to respond to that evidence.

The second assgnment of error is sustained, in part.

THIRD AND FOUTH ASSIGNMENTS OF ERROR

In the third and fourth assgnments of error, petitioners argue the city erred by not imposing
boundary dreet dedication requirements and challenge the city’s findings regarding the variance
criteria. Because we sustain petitioners second assgnment of error and the record must be
reopened and additiona evidence will likely be submitted, we do not reach these assgnments of
error. Azevado, 29 Or LUBA at 520.

14 The city’ sfindings state:

“On September [20], 2005 the applicant submitted the mini traffic study as requested by Public
Works. The traffic study is on file. After review of the traffic study Public Works requested
revisions to the site plan. The requested provisions did not change the location of the
driveway which isthe subject of thisvariance.” Record Il 9.

15 The city’s findings state that the “existing peculiar, exceptional or extraordinary circumstances or
conditions that justify the variance” include:

“The driveway locations and circulation patterns for this development were extensively
reviewed by city staff and the developer. City staff concludes, based on the evidence before
staff, that the proposed driveway is at the best possible location for safety and efficient traffic
flow when considering the peculiar limitations of the site.” Record Il 10 (Emphasis added).
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We do not reach the third and fourth assgnments of error.16
LUBA No. 2005-064 isdismissed. The city’s decision is remanded in LUBA No. 2005
146.

16 petitioners will be free to raise any arguments concerning the boundary street requirements and the
variance criteriaon remand.
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