
























































1 Zirker, the court explained the purpose and function of the codification

2 requirement:

“As we held in Lee [v. City of Portland, 57 Or App 798, 646 P2d
662 (1982)], the requirement that a discretionary permit decision be
‘based on standards and criteria’ necessarily means that the
standards must operate to guide official discretion in deciding
whether to issue the permit, so that those standards, and not some
other predilection of the decision-maker, provide ‘the sole basis for
determining whether a discretionary permit application is
approved.’ [Id.] at 801. To provide that guidance, the standards must
be sufficiently definite to give the parties and the decision-maker an
understanding of what proof and arguments are necessary to show
that the application complies with those criteria and to make the
outcome capable of prediction by the decision-maker. * * * Finally,
the standards must be ‘set forth in the development ordinance,’
requiring that the standards be adopted and published exclusively in
the development ordinance prior to the decision. See BCT
Partnership v. City of Portland, 130 Or App 271, 276 n 2, 881 P2d
176 (1994) (ORS 227.173(1) ‘seems to have the purpose of assuring

20 that permit decisions will be based on pre-existing legislation’).[1]
21 “In BCT Partnership, we explained that a discretionary permit
22 approval standard could be gleaned from various parts of the
23 development code. 130 Or App at 277, 881 P2d 176. In that case, an
24 applicant for a parking garage conditional use permit was required
25 to prove that the application was consistent with the city’s ‘short
26 term parking strategy,” a strategy that was not explicitly announced
27 in the city’s development code. Id. at 273-74, 881 P2d 176. We
28 concluded that the standard was ‘set forth’ under ORS 227.173(1)
29 in related general provisions of the development code. We
30 concluded:

12ORS 227.173(1) is the codification requirement that applies to cities and is
substantially similar to ORS 215.416(8)(a).
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““ORS 227.173 allows cities to identify the standards and
criteria that apply to particular permits by interpreting more
general provisions that are ‘set forth’ in their land use
legislation, and from which the specific applications
reasonably follow. We also conclude that the city satisfied the
statute here. The city’s legislation includes sufficient general
provisions to establish and identify the short term parking
strategy that the city interpreted them as embodying; the
issues to be addressed in the proceeding were sufficiently
discernible from those provisions; and the city’s order
provided the necessary explanation under ORS 227.173(2) of
what standards it was applying and how they applied.””
Zirker, 233 Or App at 609-10.

In Zirker, the petitioner challenged a city code provision that allowed the
city engineer to waive setback requirements “when in his/her judgment special
circumstances dictate such change,” arguing that that the “special circumstances”
standard for an engineer waiver was too indefinite to constitute an applicable
criterion for a land use decision. 233 Or App at 607. The court explained that
“special circumstances” are a matter of judgment within the engineer’s expertise,
and that judgment was based on criteria in the development code for the
determination of road pavement width, such as traffic volume, street length, and
development patterns. 233 Or App 610-12. Similarly, in BCT Partnership, the
city interpreted the “short term parking strategy” by reference to other general
provisions within the city code.

In this appeal, we understand petitioner to argue: (1) the undefined term
“youth activity center” is too indefinite to constitute criteria; (2) the Nehmzow

factors are too indefinite to constitute criteria; (3) the Nehmzow factors cannot
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constitute applicable criteria because those factors are not codified; and (4) the
county’s application of the Nehimzow factors violate the goal-post rule because
those factors are not applicable criteria that applied at the time that the application
was deemed complete.

The county responds that petitioner is precluded from arguing that the
“youth activity center criterion itself” violates ORS 215.416(8)(a) as too
indefinite, because petitioner did not raise that issue in Waveseer I.

Under a principle announced in Beck v. City of Tillamook, 313 Or 148, 831
P2d 678 (1992), a party at LUBA fails to preserve an issue for review if, in a
prior stage of a single proceeding, that issue is decided adversely to the party or
that issue could have been raised and was not raised. In Waveseer I, petitioner
argued, and we agreed, that the county’s interpretation of the youth activity center
separation buffer was uncertain and not reasonable. We determined that
petitioner’s argument invoked ORS 215.416(8)(a) and we concluded that the
county’s interpretation of “youth activity center” was contrary to ORS
215.416(8)(a). Thus, that issue was raised and it was actually decided adversely
to the county, not to petitioner.

On remand, the board again interpreted the term “youth activity center,”
this time with reference to the Nesimzow factors. Petitioner raises essentially the
same issues that it raised in Waveseer I, with some refinement. The law of the

case principle does not preclude petitioner from arguing that the board’s new
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interpretation demonstrates that standard itself is too indefinite and violates ORS
215.416(8)(a).

On the merits, the county acknowledges that the facts and analyses in
Zirker and BCT Partnership are distinguishable from the county’s action in this
case because the cities identified the disputed criteria in those cases by reference
to codified criteria that were contained in other parts of the cities’ codes.
Differently, here, the county did not and cannot point to any other codified
criteria that provide context for or help define the parameters of what constitutes
a “youth activity center.” As we emphasized in Waveseer I, the term “youth
activity center” is undefined and not used elsewhere in the DCC. The county
argues that the Nehmzow factors can reasonably be “gleaned” from other county
quasi-judicial decisions regarding the term “youth activity center.” Response
Brief 38.

There are at least two problems with that argument. First, it ignores the
central holdings in Zirker and BCT Partnership that otherwise indefinite codified
criteria may be made sufficiently definite by reference to other codified standards
and criteria. Second, it ignores the fact that quasi-judicial decisions are not
codified and do not constitute applicable decision criteria. Even if prior land use
decisions are published and available for review, they are of limited value to a
land use applicant or opponent because a local government is not bound to

interpret a local code provision in the manner that it has been interpreted in prior
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quasi-judicial proceedings on different applications. Greenhalgh v. Columbia
County, 54 Or LUBA 626, aff’d, 215 Or App 702, 170 P3d 1137 (2007).

The purpose of the codification requirement is to identify the standards and
criteria that the county will apply to an application “to give the parties and the
decision-maker an understanding of what proof and arguments are necessary to
show that the application complies with those criteria and to make the outcome
capable of prediction.” Zirker, 233 Or App at 609. Those statutes require that the
criteria that form the basis for a land use decision be embodied in land use
regulations.

Under the current DCC, an applicant or opponent cannot know or predict
whether activities on a property within the separation buffer constitute a youth
activity center with reference to the DCC. The codified phrase “youth activity
center” itself does not reasonably inform an applicant or opponent what evidence
and argument address that criterion. As we pointed out in Waveseer I, the phrase
“youth activity center” is not defined in the DCC, is not listed as a permitted use
in any zone, and is not defined or used in any state statute or administrative rule.
The board’s interpretation and application of the Nehmzow factors demonstrates
that the code itself fails to sufficiently inform interested parties of the basis on
which an application may be approved or denied. That interpretation allows the
county to deny a marijuana production application if the county finds that
activities taking place on a neighboring property satisfy one or more of the

uncodified Nehmzow factors. No applicant or opponent could reasonably predict
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whether and when the county would determine that youth-oriented activities
constitute a youth activity center because the relevant criteria do not appear in
the DCC.

We agree with petitioner that the county’s decision in this case
demonstrates that term “youth activity center” is too indefinite to constitute a
criterion and, thus, violates ORS 215.416(8)(a) and cannot be applied. We agree
with petitioner that the county’s interpretation, relying on a list of factors derived
from quasi-judicial decisions that are not contained in the DCC, does not save the
youth activity center separation distance criterion from being impermissibly
indefinite. Thus, the county erred in denying the application based on that
criterion. We also conclude that the county erred in applying the Nehmzow
factors, because those factors constitute uncodified criteria in violation of ORS
215.416(8)(a) and ORS 215.427(3)(a).

The second assignment of error is sustained.

THIRD ASSIGNMENT OF ERROR

In the third assignment of error, petitioner argues that the board’s
interpretation of “youth activity center” is inconsistent with the express language
and context of that provision and, hence, not affirmable under the deferential
standard of review that LUBA must apply to a governing body’s interpretation

of a local code provision under ORS 197.829(1) and Siporen v. City of Medford,
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349 Or 247, 243 P3d 776 (2010) (applying ORS 197.829(1)).1*> When an
interpretation is directed at a single term or statement, we analyze whether the
interpretation accounts for the text and context of the disputed term or statement.
Siporen, 349 Or at 262.

We determined above that the “youth activity center” separation distance
criterion in DCC 18.116.330(B)(7)(a)(iv) is too indefinite and, thus, violates the
codification requirement in ORS 215.416(8)(a). Accordingly, that criterion itself
cannot be applied; thus, the board’s decision cannot be upheld, even if the board’s
interpretation is consistent with the language of that provision. However, given

the apparent likelihood that this issue could arise again, we reach and resolve the

13 ORS 197.829(1) provides:

“[LUBA] shall affirm a local government’s interpretation of its
comprehensive plan and land use regulations, unless the board
determines that the local government’s interpretation:

“(a) Is inconsistent with the express language of the
comprehensive plan or land use regulation;

“(b) Is inconsistent with the purpose for the comprehensive plan
or land use regulation;

“(c) Is inconsistent with the underlying policy that provides the
basis for the comprehensive plan or land use regulation; or

“(d) Is contrary to a state statute, land use goal or rule that the
comprehensive plan provision or land use regulation
implements.”
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interpretive issue in this appeal. See ORS 197.835(11)(a).!"* For the reasons
explained below, we agree with petitioner that the county’s interpretation of
“youth activity center” is inconsistent with the text and context of the DCC.

The word “center” is not defined in the DCC. The board interpreted youth
activity center as “gathering places for children.” Record 33. In the phrase “youth
activity center, the word “center,” is used as a noun modified by the adjective
“youth activity.” The word “center,” used as a noun, means “lh: a concentration
of requisite facilities for an activity, pursuit or interest along with various likely
adjunct conveniences: (shopping center), (medical center), (amusement center).”
Webster’s Third New Int’l Dictionary 362 (unabridged ed 2002). Included in the
meaning of the word “center” is the term “facilit[y],” which is defined as “5b:
something (as a hospital, machinery, plumbing) that is built, constructed,
installed, or established to perform some particular function or to serve or
facilitate some particular end.” Id. at 812—13. According to the plain, ordinary
meaning of “center,” a “youth activity center” is a place “built, constructed,

installed, or established” to serve or facilitate “youth activit[ies].”

¥ ORS 197.835(11)(a) provides:

“Whenever the findings, order and record are sufficient to allow
review, and to the extent possible consistent with the time
requirements of ORS 197.830(14), the board shall decide all issues
presented to it when reversing or remanding a land use decision
described in subsections (2) to (9) of this section or limited land use
decision described in ORS 197.828 and 197.195.”
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That meaning is also supported by context, which includes other DCC
provisions that use the term “center.” For example, the DCC defines “community
center” as “a community meeting, retreat and activity facility serving the social
or recreational needs of community residents or visitors.” DCC 18.04.030
(emphasis added). The DCC similarly defines “child care center” as “a childcare
facility that was not constructed as a single family home that is certified to care
for 12 or fewer children.” Id. (emphasis added).

The first Nehmzow factor considers whether there is a “[s]eparate building,
facility, or area for use.” The remaining nine factors focus on the type and nature
of the activities. The board specifically stated that no one factor is dispositive,
but that the determination would be made on a case-by-case basis. Thus, the
interpretation does not require a youth activity center to include a “[s]eparate
building, facility, or area for use,” and thus does not require a “center” at all.

Moreover, the board’s interpretation does not give any real meaning to the
word “center.” This case illustrates that point. The board determined that the
existing Dodds Road Residence, dwelling, outbuilding, and pens—which
undisputedly are primarily used for residential purposes and uses associated with
the residential uses—“contains separate buildings, facilities, and areas that are
utilized collectively for 4-H youth activities and therefore a youth activity
center.” Record 18. Similarly, the board determined that the residence and six
farm buildings at the Rhinestone Ranch are used for “equine related activities” in

which youth participate and therefore “collectively constitute a youth activity
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center.” Record 22. The evidence is that the Dodds Road Residence, including
the dwelling and associated improvements, was “built, constructed, installed, or
established” and is used to serve as a family residence. The evidence is that the
Rhinestone Ranch was “built, constructed, installed, or established” and is used
to serve as a horse ranch and family residence. The board’s interpretation
effectively ignores the term “center” as a place “built, constructed, installed, or
established” to serve or facilitate “youth activit[ies],” and, instead, interprets the
term as any place where youth activities occur.!® That interpretation is
inconsistent with the text and context of the DCC.

The third assignment of error is sustained.
DISPOSITION

Petitioner requests that LUBA reverse the challenged decision under ORS
197.835(10)(a)(A), which “requires reversal, and precludes remand, of a denial
decision when LUBA determines on the basis of the record that the local

government lacks the discretion to deny the development application.” Stewart

15 Petitioner argues that the Dodds Road Residence and Rhinestone Ranch
cannot constitute youth activity centers because the Dodds Road Residence was
constructed for residential purposes and the Rhinestone Ranch was constructed
for use as an equine facility. We note that the purpose for which a facility was
constructed is not dispositive. For example, a facility that was developed as a
church or school could potentially be repurposed to serve as a facility for youth
activities that are not church or school related. The use is determinative, not the
purpose for which a structure was originally constructed.
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v. City of Salem, 231 Or App 356, 375, 219 P3d 46 (2009), rev den, 348 Or 415
(2010).!® The county does not respond to petitioner’s requested disposition, other
than to argue that petitioner’s suggestion that it may be entitled to attorney fees
is premature. Response Brief 42.

In Parkview Terrace Dev. LLC v. City of Grants Pass, 70 Or LUBA 37
(2014), we reversed a city council decision denying site plan approval and
variance for a needed housing development. The city council gave a total of ten
reasons why it denied the applications. Seven of the site plan review criteria the
city council relied on to support its denial could not be applied because the

application was for development of “needed housing” and we determined that

16 ORS 197.835(10) provides:

“(a) The board shall reverse a local government decision and order
the local government to grant approval of an application for

development denied by the local government if the board
finds:

“(A) Based on the evidence in the record, that the local
government decision is outside the range of discretion
allowed the local government under its comprehensive
plan and implementing ordinances; or

“(B) That the local government’s action was for the purpose
of avoiding the requirements of ORS 215.427 or
227.178.

“(b) If the board does reverse the decision and orders the local
government to grant approval of the application, the board
shall award attorney fees to the applicant and against the local
government.”
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those standards were not “clear and objective,” as required by ORS 197.307(4).
The city council also inappropriately relied on three inapplicable criteria: (1) an
“adequate” parking standard that did not exist in the city’s code, (2) an internal
circulation standard that did not apply to the proposed residential use, and (3) a
variance criterion that did not apply under the circumstances surrounding the
development. We concluded that all ten of the reasons that the city council gave
for denying petitioner’s applications were “outside the range of discretion
allowed the local government under its comprehensive plan and implementing
ordinances.” Id. at 57-58. Accordingly, we reversed the city council’s decision
and ordered the city to approve the petitioner’s applications for a variance and
site plan approval. Id. at 58.

In Oster v. City of Silverton, 79 Or LUBA 447 (2019), the city council
denied a tentative subdivision plan based on a standard that we concluded that
the city had not incorporated into its land use regulations with the level of
specificity required by statute for standards applicable to limited land use
decisions. Thus, we concluded that the only reason that the city council gave for
denying petitioner’s application is “outside the range of discretion allowed the
local government under its comprehensive plan and implementing ordinances.”
Id. at 457. Accordingly, we reversed the city council’s decision and ordered the
city to approve the petitioner’s application. /d. at 458.

We conclude that this case is similar to Oster and Parkview Terrace. In

those cases, the local government denied the applications by relying on standards
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that either (1) were not applicable to the application; (2) could not be applied to
the application; or (3) were not land use standards.

We conclude that the “youth activity center” criterion cannot be applied
because it violates the codification requirement. We also conclude that the county
erred in applying the Nehmzow factors, because those factors constitute
uncodified criteria that violate the codification requirement and goal-post rule.
Under the undisputed facts nothing could be changed by a remand and there is
no basis in the DCC for the county to deny the application. The county therefore
lacks discretion to deny the development application. We reverse the decision
and order the county to approve the application pursuant to ORS

197.835(10)(a)(A).

The county’s decision is reversed, and the county is ordered to approve the

application.
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