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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SIUSLAW ROD AND GUN CLUB,
Petitioner,

VS

CITY OF FLORENCE,
Respondent,

and

HECTOR MORALES,
I nter venor-Respondent.

LUBA Nos. 2004-033 and 2004-047
ORDER ON MOTION TO DISMISS LUBA No. 2004-033

LUBA No. 2004-033 is an apped of a city planning commisson decison gpproving
intervenor-respondent’s (intervenor’s) application for tentative subdivison plat gpprovad. LUBA
No. 2004-047 is an goped of a letter from the city’'s Community Development Director, dated
February 6, 2004, rgecting petitioner’s loca appea of the planning commission decison at issuein
LUBA No. 2004-033. The February 6, 2004 |etter rejects petitioner’ s local appea on the grounds
that (1) the loca apped was not accompanied by the required filing fee and (2) petitioner faled to
certify that the petition on gpped was served on dl affected parties, as required by loca apped
requirements.

As noted in a previous order, the city moves to dismiss LUBA No. 2004-033, arguing thet
where the petitioner apped's both (1) a local government decision rgecting aloca apped and (2)
the underlying decision that was the subject of the loca apped, LUBA does not have jurisdiction to
review the underlying decison. Burke v. Crook County, 45 Or LUBA 516, 519 (2003) (LUBA
lacks jurisdiction over underlying decision, where the local government rejects alocal gpped of that
decison). According to the city, if the city correctly determined that petitioner failed to perfect an
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avallable local apped, then LUBA will affirm the city’s decison in LUBA No. 2004-047, in which
case the inescapable conclusion is that petitioner’s gpped of the underlying planning commission
decison must be dismissed, because petitioner falled to exhaust an available locd apped, as
required by ORS 197.825(2)(a)." Conversdy, the city argues, if the city erred in rgecting
petitioner’s locd apped, then LUBA will remand the decision at issue in LUBA No. 2004-047 and
require the city to provide the loca gpped to which petitioner is entitled. In that circumstance, the
city argues, petitioner has an avallable adminigtrative remedy and, again, any direct gpped of the
planning commisson decison to LUBA mus be dismissed. In nether circumstance, the city
contends, will LUBA review the merits of the underlying planning commission decison.

Our April 29, 2004 order dlowed petitioner leave to file a supplementa memorandum
responding to the city’s motion to dismiss. Petitioner did so May 13, 2004. Thecity filed areply
on May 20, 2004. We now resolve the city’s motion to dismiss LUBA No. 2004-033.

Petitioner’ sinitid response to the city’s motion and petitioner’ s supplementa response both
focus on the merits of the decison rgecting petitioner’s loca gpped, arguing that the city erred in
rgjecting the loca appeal. However, as we explained in Burke, the logic of the ORS 197.825(2)(a)
exhaustion requirement dictates that, where the local government determines that the petitioner falled
to perfect an otherwise available loca remedy, LUBA has no jurisdiction over an goped of the
underlying decison. Under such circumstances, the petitioner’s only recourse is to apped the
decison rgecting the loca apped, and demondtrate that the loca government erred in determining
that the petitioner faled to perfect the locad gpped. The merits of that decison—whether the city
correctly determined that petitioner failed to perfect the loca apped—isirrdevant to the question of
LUBA'’sjurigdiction over the underlying decison.

! ORS 197.825(2) provides, in relevant part:
“Thejurisdiction of the board:

“(a) Is limited to those cases in which the petitioner has exhausted all remedies available
by right before petitioning the board for review][.]”
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Petitioner does argue tha until the city rgected its locd gpped, the underlying planning
commission did not become find. However, we do not see that the date the planning commission
decison became find has anything to do with petitioner’s obligation under ORS 197.825(2)(a), to
perfect and exhaust available loca remedies prior to appeding to LUBA. Petitioner further argues
that the planning commission decison and the February 6, 2004 decision rgjecting petitioner’s locd
goped are properly viewed as a Sngle decison or two decisons that have become inextricably
merged, and therefore LUBA may review the merits of both decisons. However, that view is
fundamentdly incondstent with the ORS 197.825(2)(a) exhaustion requirement.

The city’s motion to dismiss LUBA No. 2004-033 isgranted. These consolidated appeals
are hereby bifurcated, and LUBA No. 2004-033 will be dismissed this date in separate find
opinion and order.

The city shdl file the record in LUBA No. 2004-047 within 21 days of the date of this
order.

Dated this 26th day of May, 2004.

Tod A. Bassham
Board Member
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