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BY EMAIL

Tim Porter
Superintendent
Scappoose School District
33589 SE High School Way
Scappoose, OR 97056

Re: Case No: 2019-MM-07

Dear_ and Superintendent Porter:

This letter constitutes a preliminary order for the following matter: The appeal of a complaint
filed by_ (Parent A) with the Scappoose School District alleging violations of ORS
659.850 (prohibiting discrimination in an education program, service, school, or activity financed
in whole or in part by monies appropriated by the Legislative Assembly) and OAR 581-021-0045
(prohibiting discrimination by school districts in the provision of programs or services to
students).

L. Appellate Procedures for Complaints Alleging Discrimination

Parent A alleges that the Scappoose School District (District) discriminated against their child
(Student A) based on color, national origin and/or disability by 1) disciplining Student A
disproportionately; 2) not providing Student A with the due process required for an expulsion
hearing; and 3) failing to identify and evaluate Student A for a disability in accordance with
federal law.

When a person files an appeal of a complaint alleging discrimination with the Oregon Department
of Education (Department), the Department conducts an investigation to determine whether
discrimination occurred.! If the Department conducts an investigation to determine whether

1 OAR 581-002-0009(2).
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discrimination occurred, the Department will issue a preliminary order to the complainant and
the District.2 The preliminary order will include the Department’s preliminary findings of fact and
preliminary conclusions.® After the Department issues a preliminary order, the parties will
attempt to reach an agreement through conciliation.* > The conciliation period may not be longer
than thirty (30) days unless the parties agree in writing to a longer period.® If the parties do not
reach agreement through conciliation, the Department will issue a final order.” The Department’s
final order will include: (1) The Department’s finding of facts; (2) The Department’s analysis and
conclusions; and, (3) If a violation was found, a short explanation of any corrective action
required by the District and notice that the District may work with the Department in devising
and implementing a corrective action plan.? If the District does not comply with the final order
or implement corrective action in accordance with the terms of the final order, the Department
will order appropriate remedies, which may include withholding any distribution authorized
under the laws of Oregon from the State School Fund, and any other appropriate remedy.°

The Oregon Department of Education has completed its investigation of Case No. 2019-MM-07
to determine whether discrimination may have occurred. This letter constitutes a preliminary
order and includes the preliminary findings of fact and conclusions in the matter.

1. Procedural Background

Parent A filed an appeal with the Oregon Department of Education (Department) alleging that
the Scappoose School District (District) discriminated against their child (Student A) based on
color, national origin and/or disability by: 1) disciplining Student A disproportionately; 2) not
providing Student A with the due process required for an expulsion hearing, and 3) failing to
identify and evaluate Student A for a disability in accordance with federal law. The Department
accepted the appeal on June 25, 2019. On August 2, 2019, the District provided the Department
with its response to Parent A’s appeal.

Parent A filed their appeal with the Department after submitting complaints to the District as
follows:

1) On October 5, 2018, Parent A and_ (Parent B) submitted a letter to the
District’s School Board. The letter was an appeal of the expulsion hearing decision
rendered by the District, on October 3, 2018, in which Student A was expelled from
the Scappoose Middle School until January 28, 2019. In this appeal letter, Parent A
and Parent B question whether the District disproportionately disciplined Student A

2 OAR 581-002-0009(3)(a)(A).

3 OAR 581-002-0009(3)(a)(A)(iii); OAR 581-002-0009(3)(a)(A)(iv).

4 OAR 581-002-0011(1).

5 Conciliation is an alternative out-of-court dispute resolution process. Like mediation, conciliation is a voluntary,
flexible, confidential, and interest-based process. The parties seek to reach a dispute settlement or agreement
with the assistance of a conciliator, who acts as a neutral third party.

6 OAR 581-002-0011(2).

7 OAR 581-002-0011(8).

8 OAR 581-002-0017(2).

9 OAR 581-002-0019(2).
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based on the color of Student A’s skin. Parent A and Parent B also allege that Principal
Troy Monson (Administrator 1) and the Hearing’s Officer, Superintendent Paul
Peterson (Administrator 2) conducted a secret meeting during the expulsion hearing
so that Parent A, Parent B, and Student A would not be able to hear or record the
information exchanged between Administrator 1 and Administrator 2. In addition,
Parent A and Parent B allege that the District, in expelling Student A, did not take into
account Student A’s lack of ability to express his thoughts regarding feeling safe. They
allege that the District failed to understand that Student A relies on physical objects
to feel safe. Parent A and Parent B assert that possessing a pocket knife to feel safe
should be distinguished from a situation where a student possesses a pocket knife and
threatens to use it, or is being somehow dangerous.

2) On October 20, 2018, Parent A and Parent B sent a letter to Administrator 1 and to
the District’s Director of Special Programs, Whitney Hessong (Administrator 3). In this
letter, Parent A and Parent B request that Student A be evaluated for special
education services under the child find obligations of the Individual with Disabilities
Act (IDEA) and under Section 504 of the Rehabilitation Act of 1973 to determine
whether Student A has a disability as defined by law. This letter reminds the District
that Student A struggled with both grades and behavior issues leading up to the
October 3, 2018 expulsion from school. The letter also informs the District that
Student A’s pediatrician is surprised that Student A was not evaluated for a learning
disability by the District. Parent A and Parent B also assert that Student A’s current
online education provider, Connections Academy, is also surprised that Student A did
not have an Individual Education Plan (IEP) or 504 Plan with the Scappoose School
District.

3) On December 10, 2018, during the expulsion appeal hearing held by the District’s
School Board (Board), Parent A and Parent B provided information to the Board
regarding Student A’s trauma from being stabbed by Student B in January 2018,
Student A’s mental health issues, and Student A’s learning issues. Parent A and Parent
B informed the Board that Student A was currently being assessed for disability.

On December 11, 2018, Administrator 2 issued a letter to Parent A and Parent B to inform them
that the Board, upon being presented with the facts and testimony at the expulsion appeal
hearing of December 10, 2018, returned with a decision to uphold Student A’s expulsion. The
District did not address Parent A and Parent B’s allegation that the Scappoose School District
(District) discriminated against their child (Student A) based on color, national origin and/or
disability by: 1) disciplining Student A disproportionately; 2) not providing Student A with the due
process required for an expulsion hearing, and 3) failing to identify and evaluate their child for a
disability in accordance with federal law.
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On June 25, 2019, the Department accepted Parent A’s appeal upon the basis that the District
failed to resolve the complaint within 90 days of Parent A and Parent B’s submitting a complaint
of discrimination to the District.1°

On August 2, 2019, the District provided its written response to the Department. In its response,
the District denies Parent A’s allegation that the District discriminated against Student A by
disproportionately disciplining Student A. The District denies Parent A’s allegation that the
District discriminated against Student A by not providing Student A with the due process required
for an expulsion hearing. The District also denies Parent A’s allegation that the District
discriminated against Student A by failing to identify and evaluate Student A for a disability in
accordance with federal law.

1. Preliminary Findings of Fact
After conducting its investigation, the Department makes the following findings of fact:

1. At times relevant to this appeal, Student A attended Scappoose Middle School.
Scappoose Middle School is in the Scappoose School District.

2. Student A identifies as brown and Latino.

3. On January 25, 2018, Student B stabbed Student A and three other students at the
Scappoose Middle School. Student A was in the 7t" grade at the time of the stabbing.
Student A and Student B were friends at the time of the stabbing. On January 26, 2018,
Administrator 1 drafted the following report of the incident:

As | was returning from lunch duty on Thursday January 25th [School Staff
Member] informed me that there was an issue that required my attention.
A student had come to the office reporting to have been cut or stabbed
with something. | interviewed 7t grade student, [Student B]. She admitted
to walking up and stabbing 4 male students at lunch. She stated that she
walked up and “poked them with it.” The it being a razor blade typically
used for crafting. Upon my request [Student B] produced this blade. The
four male students that she cut or attempted to cut were all interviewed
by me and their parents or guardians notified. They were also seen by our
district RN. According to interviews, this was not the first time that
[Student B] had done this. One student reported that he had been poked
once or twice last week. Another student report [sic] having been poked
five times over the past month with various objects including a pencil and
thumb tack. Another student reported that [Student B] has poked him or
attempted to poke him three to four times over the past couple of weeks.

10 OAR 581-002-0005(1)(a)(C).
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Still another student reported being poke [sic] approximately ten times in
the past. ...

A. Following the stabbing incident on January 25, 2018, Student B did not return to
Scappoose Middle School until March 13, 2018.

B. Student A and Student B were friends at the time of the stabbings. Student A
reported the stabbing to the school office and suffered significant angst because
he told on his friend. Student A also worried that Student B would engage in self-
harm. Student B told Student A that she would harm herself if Student A or others
told on her.

4. Shortly before the stabbing incident, Nick Jenkins, a counselor at Scappoose Middle
School [Counselor], had a meeting with Student A and Student A’s parents. As a result
of that meeting, Student A began attending study hall sessions to, hopefully, improve
his grades. In addition, on or about January 18, 2018, Counselor began to have weekly
check-ins with Student A. Brief, weekly check-ins with Counselor was a service
available to all general education students.

5. OnJanuary 29, 2018, Parent A sent an email to Administrator 1 writing, in part, “. ..
and would really like to talk to someone today if possible about the incident last
Thursday [Referring to the stabbing of Student A and three other students by Student
B onJanuary 25, 2018]. [Student A] is having a hard time dealing with some things and
| just want to make sure something is in place for those kids that were involved going
forward. ...”

6. OnlJanuary 30, 2018, Parent A sent the following email to Administrator 1:

Good Morning! | just wanted to thank you all for reaching out to [Student
A] yesterday. | so appreciate it. | also want to apologize if he seemed
disrespectful. When | got home last night he came to me and said he was
embarrassed and didn’t know what to say so he told me he thinks you
probably thought he was rude. He felt bad so he wanted me to know about
how he reacted when you all reached out. | want you to know that was not
his intention — he has too many emotions to deal with right now and he is
really trying to make a positive change. . ..

7. On January 30, 2018, Administrator 1 sent a response email to Parent A writing, in
relevant part, “He did not seem disrespectful at all. We are happy to have [Student A]
at SMS and look forward to continuing to support him in his educational endeavors.
Please continue to keep in touch with us as to ways we can assist. . . .”
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8. On February 26, 2018, a Scappoose Middle School staff member referred Student A
to the school office due to misbehavior. The problem behavior was identified, on the
referral form, as “Defiance/Disrespect/Non-Compliance” and “Disruption.” The
referral form indicates that the incident of misbehavior by Student A occurred in the
halls of the school and occurred at dismissal time. The following facts are stated on
the referral form: “[Student A] and another student running through C doors and
crowds of students, chasing/grabbing at each other, screaming/yelling. When asked
to talk to me and asked names were very disrespectful — would not do so — defiant.
Continued when asked by 2 more staff members — Asked to go into gym — would not
go. Called Principal.” Administrator 1 met with Student A regarding the incident and
Student A received a lunch detention for this incident of misbehavior. The referral
form indicates that Student A’s parent was contacted on February 27, 2018, regarding
the incident of misbehavior.

9. On March 13, 2018, Student B returned to school after being gone since the
stabbings on January 25, 2018.

10. On March 13, 2018, a Scappoose Middle School staff member cited Student A for
misbehavior in the cafeteria. The problem behavior was identified, on the “Behavior
FYI” form, as “Defiance/Disrespect.” The following facts are stated on the form:
“[Student A] threw orange peels in cafeteria. When asked to pick up he kicked them
under table and refused.” The form indicates that Student A’s parent was contacted
on March 15, 2018, regarding the incident of misbehavior.

11. On March 13, 2018, Student A, while at school, used inappropriate language and
broke a black marker pen, causing it to explode and send ink “everywhere.”
Administrator 1 discussed this misbehavior with Parent A.

12. On March 14, 2018, Parent A sent an email to Administrator 1 in which she:

e acknowledged the misbehavior by Student A on March 13, 2018;

e informed Administrator 1 that Student A was struggling emotionally because
of Student B’s return to school;

e reminded Administrator 1 that Student A and his sibling were feeling unsafe
since the stabbing by Student B;

e reported that Student A felt like he was singled out for discipline by some of
the school’s aides;

e alleged that one aide called Student A “a crazy adopted kid;” and

e questioned why she, as Student A’s parent, was not informed that a school
aide called Student A “a crazy adopted kid.”
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13. On March 19, 2018, a Scappoose Middle School staff member referred Student A to
the school office due to misbehavior. The problem behavior was identified, on the
referral form, as “Use/Possession of Weapons.” The referral form indicates that the
incident of misbehavior by Student A occurred in the gym (arrival area) of the school
and occurred at 9:00 a.m.. The following facts are stated on the referral form: “Using
broken scissors as a switch blade asked him to throw them away and he shoved one
piece at my face. Asked him to go to the office and he refused went and got
[Administrator 1].” Administrator 1 met with Student A regarding the incident.
Student A received a one-day, in-school suspension on March 21, 2018. The referral
form indicates that Student A’s parent was contacted on March 19, 2018, regarding
the incident of misbehavior.

14. On March 20, 2018, Parent A sent an email to Administrator 1 in which she:

e reported that Student A and Parent A felt that certain school aides were
treating Student A differently, regarding discipline, than they treated other
students;

e reported that Student A thought the alleged difference in treatment by school
aides was because Student A is brown;

e reported that there were several witnesses to Student A’s incident of alleged
misbehavior on March 19, 2018 and the school aide’s response to the alleged
misbehavior;

e alleged that the school aide yelled at Student A and falsely accused Student A
of being threatening with the broken scissors;

e stated that Student A’s defiance was a fight or flight response due to being
falsely accused of being threatening;

e reported that there have been several incidents where Student A was called
names by school aides and accused of things that he did not do;

e reported that there are witnesses to the incident with the scissors and past
incidents of school aides being out of line with accusations and treatment of
Student A; and

e requested that the treatment of Student A by these school aides be
investigated.

15. On April 12, 2018, Student A’s language arts teacher referred Student A to the school
office due to misbehavior. The problem behavior was identified, on the referral form,
as “Harassment/Bullying.” The referral form indicates that the incident of misbehavior
by Student A occurred in the classroom at 3:00 p.m. The following facts are stated on
the referral form: “In front of other students, called out a lower-skilled reader for
being slow. When [illegible] pulled him out of the group, he was rude and dismissive
about shaming the other student.” Administrator 1 met with Student A regarding the
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incident. Student A received a lunch detention, which he served on April 20, 2018. The
referral form indicates that Student A’s parent was contacted on April 19, 2018,
regarding the incident of misbehavior.

16. During the week of April 16, 2018, Student A suffered an anxiety attack at school.
Parent A was notified and picked Student A up early from school.

17. On April 24,2018, Student A’s language arts teacher sent an email to Parent A because
the teacher was concerned about Student A’s poor behavior pattern and symptoms
of possible physical and mental health problems. The teacher indicated that she
reported her concerns about Student A to Administrator 1. Following is the text of
that email:

... | am writing because [Student A] had a very concerning afternoon in
my class today. . . [Student A] came into class today, and immediately put
his head down — he has been doing that pretty frequently, as we’ve
previously discussed — so an option that I’'ve given him is that he can stand
in the back, if that helps him. . . . so | called [Student A] to do his
presentation. He came up and dramatically threw some gum into the
garbage next to my desk and said, “I had gum. You didn’t even notice.”. ..

... When he started presenting, his body was turned to face only me and
was only talking toward me. A student asked why he was staring at the
teacher like that and he said, “Because she’s not paying attention.” |
looked up from my notes and told him that | was taking notes on his
presentation and grading him while he presented, and then | told him that
he didn’t need to be rude, and he said, “ | am rude,” then slammed his
paper into the basket. . .. At that point, | was ready to write him up for his
behavior. But when he went back to his seat, he punched himself, hard, in
the head. | told him to stop, but he did it again, so | told him to go out to
the hall. . . . and went out to talk to him. | asked him what was going on
today, that he was being so unlike himself, and he said that he had a
headache. | asked him if he thought maybe it was from punching himself
in the head, and he said that actually made it feel better. | suggested that
he go to the office to see if he could see the nurse or get some ibuprofen.
Then he started saying a string of things that didn’t really seem connected.
He said that he had dreamed this whole thing before, about a year ago.
Asked me why that happens.

Took his necklace off and said it was really bad luck, but that it was family
so he couldn’t get rid of it. I'm not sure what else he said, but | told him
that it sounded like he was really going through something, and that |
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needed him to go up to the office to get some help, even if it meant just
laying down for a few minutes. | called the office to let them know he was
on his way up there and let [Administrator 1] know about my concern.

| am really concerned about [Student A]. Over the past few weeks, his
behavior has been declining, so that he is more likely to say something
disrespectful when | redirect him, and he does not seem well. He is so tired
and seems like he legitimately cannot be sitting down without going to
sleep. ...

18. On April 24, 2018, Parent A sent a response email to the language arts teacher in

which she:

e reported that Student A had been struggling recently;

e informed that Student A was having issues with waking up several times each
night;

e informed that Student A was suffering from headaches and sleep issues;

e informed that Student A was traumatized and suffering due to being
stabbed/hurt by Student B and from being the one who reported the incident.

e informed that when Student A gets embarrassed, he goes into “fight or flight
mode;

e reported that Student A recently had an anxiety attack at school where Student
A thought he was going to pass out;

e informed that Student A was having some psychological issues due to being
adopted; and

e informed that she (Parent A) had recently reported to the school office that two
students, including Student B’s sibling, were being physical against Student A.

19. On April 25, 2018, Student A’s language arts teacher sent a response email to Parent
acknowledging that she “knew that [Student A] was dealing with a lot, but didn’t
know exactly what was going on.”

20. Counselor stated, during an interview with Department’s investigator, that Student
A felt remorse over Student B getting into trouble when Student A reported the
stabbing incident to the school. Counselor stated that this weighed heavily on
Student A’s mind. Counselor also stated that Student A was having some identity
issues related to being an adopted child.

21. On May 9, 2018, Student A’s science teacher cited Student A for being tardy to class
for the fourth time that quarter. The following facts are stated on the form: “This is
[Student A’s] 4th unexcused tardy.” The form indicates that Student A’s parent was
contacted by email on May 10, 2018, regarding the incident(s) of misbehavior. (Earlier
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in the year, on January 12, 2018, Student’s science teacher also cited Student A for
being tardy to class for the fourth time that particular quarter.)

22. On May 10, 2018, Student A’s science teacher referred Student A to the school office
due to misbehavior. The problem behavior was identified, on the referral form, as
“Tardy.” The following facts are stated on the referral form: “5% Tardy in Quarter 4.”
Administrator 1 met with Student A regarding the incident. Student A received a
detention, which he served on May 21, 2018.

23. On May 14, 2018, Administrator 1 disciplined Student A for misbehavior. The problem
behavior was identified, in the record, as “Physical Aggression.” Student A received
two (2) days of out-of- school suspension for this incident of misbehavior.

24. In 7™ grade at Scappoose Middle School, Student A received the following grades and
report card comments:

Grades for Core Classes/Student A/7™ Grade/ 2017-18 SY

Quarter 1 Quarter 2 Quarter 3 Quarter 4
Math D F F D 0.50
Social Studies C C C C 2.00
Science F D A F 1.25
Language Arts D D C C 1.50
Comments:
Math: Social Studies:
-Needs to pay -More time
attention to and/or and effort needed
follow directions.
-Poor use of class time
-Assignments missing
or incomplete
Science: Science: Science:
-Assignments missing  -Assignments missing -Easily distracted
or incomplete or incomplete
-Scores poorly on -Scores poorly on quizzes - Scores poorly
quizzes and/or tests and/or tests on quizzes and/or tests

-Improved attitude needed

25. Student began 8 grade at Scappoose Middle School in September 2018.
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26. On September 19, 2018, a student reported to his teacher that Student A had a knife
with him at school. Administrator 1 drafted the following incident report:

On 4/19/18 [sic] a student in [Teacher’s] 5" period class told her that
[Student A] had a knife. He had shown the knife while she was taking
attendance. She had [Student A] go to the office where he produced the
knife for [Office Staff Member]. | was notified of the situation and
interviewed [Student A] in my office. [Student A] shared that he has had
the knife at school most days this school year. He shared that he carried it
for safety. He shared that this summer a high school student pulled a gun
on him and he stabbed him with a knife. Law enforcement was called and
joined myself and [Student A] in my office, along with [Student A’s]
mother. The knife was returned to [Student A’s] mother. [Student A] was
informed that he was suspended, pending expulsion and next steps were
reviewed with [Student A] and his mother prior to their departure.

27. On September 20, 2018, Administrator 1 sent, by certified mail, a notice of expulsion
hearing letter to Parent A and Parent B. The letter stated the following:

The purpose of the letter is to confirm that your son, [Student A] is
suspended from Scappoose Middle School for ten days beginning
September 20, 2018, pending a recommendation for expulsion. This
recommendation will be forwarded to the hearing officer for [Student
A’s] action.

[Student A’s] behavior is in direct violation of the following school policy,
district policy, and state law:

e Scappoose Middle School’s Student Conduct Code and
Consequences of Behaviors;

e School Board Policy, JFCJ for Weapons, JFC for Student
Conduct; and JGE Expulsion;

e Oregon Revised Statutes 339.250, “Duty of Student to
Comply with Rules; Discipline.”

As a result of the recommendation for expulsion, [Student A] is entitled to
a hearing before a Hearing Officer who is appointed by the School Board.
You are entitled to review the district evidence prior to the hearing and be
represented by counsel if you so desire. If you intend to be represented by
counsel you need to notify this office upon receipt of this letter. Also,
should you plan to share exhibits or evidence that has not been previously
reviewed by the district, you must supply the district with copies prior to
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the hearing. The hearing has been scheduled on September 27, 2018, at
10 am in the District Office board room, 33589 SE High School Way. Please
confirm you and your child’s attendance at this hearing by contacting me
at [Phone Number]. If you do not make contact by September 25, 2018,
the district will assume that you have waived your right to this hearing.

If the expulsion recommendation is upheld, alternative education options
will be reviewed at the hearing. If you waive your right to a hearing, you
are still eligible for alternative education options and will be contacted by
school officials to review these options so that [Student A’s] school
program may continue.

If you have any questions in regard to this letter or your rights as a parent,
please contact me. ...

28. On September 24, 2018, a carrier attempted to deliver the notice of expulsion hearing
letter to Parent A and Parent B. The letter could not be delivered, however, because
an adult was not present to sign for the delivery. Parent A and Parent B picked up the
letter from the carrier’s office the next day, September 25, 2018. By the time Parent
A and Parent B received the notice letter, the school was closed for the day; therefore,
they were unable to meet the September 25, 2018, deadline to inform the District
that they did not want to waive their right to an expulsion hearing.

Parent B went to the school on September 26, 2018, to inform school staff that the
expulsion notice letter was received on September 25, 2018. Parent B informed school
staff that Parent A and Parent B could not attend a hearing on September 27, 2018,
with such short notice. The expulsion hearing was rescheduled to October 3, 2018.

29. On October 3, 2018, the District held the expulsion hearing for Student A. October 3,
2018, marked the 10t day of Student A’s suspension from school. The Department,
after listening to the audio recording of the expulsion hearing, notes the following:

a. Administrator 2 acted as hearings officer for the expulsion hearing and, at
times, provided input regarding district policy and practice.

b. Administrator 1 described the severity of Student A’s behavior of bringing the
pocket knife to school in the following way: On the low end of the discipline
scale would be a student who accidently brought a knife into school because
they forgot the knife was in their pocket or backpack. On the high end of the
discipline scale would be a student who brought a knife into the school and
used the knife against another student. Student A’s statements that he carried
the pocket knife for safety seems to indicate that if Student A felt like he
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needed to use the knife, he would use it. This placed Student A on the middle
part of the discipline scale. Administrator 2, later in the hearing, agreed with
this interpretation of Student A’s behavior.

c. Counselor provided that Student A was a bright child and that Student A
performed well on assessment tests in 61 and 7t grade. Counselor indicated
that Student A struggled some during 7t" grade, particularly in math. Student
A was enrolled in a higher track math class and Counselor stated that Student
A did not want to leave that class. Counselor reported that Student A really
wanted to improve his grades and join the track team in the spring of 7t grade.

d. Parent B requested that Administrator 1 and Administrator 2 explore why
Student A felt unsafe. Parent B and Student A shared that Student A felt unsafe
at Scappoose Middle School because Student B had used a knife and cut
Student A’s shoulder in January 2018 at the school. Parent A and Student A
shared that Student B’s behavior had been worrisome again since the start of
the 2018-19 school year. Student A expressed that, although he stays away
from Student B, he recently witnessed Student B cursing and fighting with
other students at school. Student A did not report this recent misbehavior by
Student B to the school. Parent A shared that Student A did not report because
Student A lost friends, the previous school year, when he reported the
stabbing by Student B.

e. Administrator 2 indicated that there would not be discussion regarding
Student B or consequences for Student B during the hearing; however,
Administrator 2 wanted to make sure that Student B was on Administrator 1’s
“radar.” Administrator 1 provided that Student B was “100% on the radar” this
school year [2018-19] and that he had not received any concerning reports
regarding Student B so far this year.

f. Administrator 2 reviewed the district’s “Weapons in the Schools” policy (Policy
JFCJ) with Parent A and Parent B. The District adopted this policy on April 14,
2014, and readopted it on September 10, 2018. The policy states: “Weapons
may also include, but are not limited to, knives, metal knuckles, straight razors,
noxious or irritating gases, poisons, unlawful drugs or other items fashioned
with intent to use, sell, harm, threaten or harass students, staff members,
parents and patrons. Replicas of weapons, fireworks, and pocket knives are
also prohibited by Board Policy.”

g. Administrator 2 stated that, in Student A’s case, possession is established;
however, there was no malice. Administrator 2 expressed the opinion that the
misbehavior did not merit a one-year expulsion. Administrator 2 asked
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Administrator 1 for Administrator 1's recommendation. Administrator 1
requested to have a private conversation with Administrator 2. Administrator
2 agreed to caucus with Administrator 1 and stated that he wanted to check,
too, with Administrator 1 regarding what the district had done in other
students’ cases.

h. Upon returning to the expulsion hearing after their private conversation,
neither Administrator 1 nor Administrator 2 disclosed what was discussed
during caucus. However, after interviewing Administrator 1 and reviewing the
record, the Department finds no evidence that Administrator 1 and
Administrator 2 discussed information not made available to all parties during
the expulsion hearing.

i. Administrator 2 questioned Student A about his reason for possessing the
knife at school. Upon being found in possession of the pocket knife on
September 19, 2018, Student A had reported that someone pulled a gun on
him over the summer. In response to this threat, he claimed that he stabbed
this person. Upon questioning by Administrator 2 during the expulsion
hearing, Student A admitted that he had “made that up.” An offender with a
gun did not threaten Student A in the summer of 2018 and Student A did not
stab anyone. Student A said he made the story up because he gets anxious
when confronted. Student A provided that he was working on these issues
with a therapist. Parent A and Parent B clarified that Student A was meeting
with a pediatrician who specializes in working with children from Central
America and with adopted children. This pediatrician was meeting with
Student A until Student A could get through the referral and scheduling
process for a mental health therapist.

j-  Administrator 2 announced that Student A would be expelled from the District
for the rest of the semester (until January 28, 2019) because of the weapons
policy violation. The academic program for Student A would be maintained
with an online education program and a school counselor would be available
to meet with Student A each week.

k. Parent B expressed great concern about the expulsion of Student A. Parent B
expressed that Student A, if expelled until the end of the semester, would not
be able to catch up. Parent B expressed that the family would need to home
school Student A. Parent B explained that Student A suffered from a serious
anxiety order and serious fear issues that the school did not explore. Parent B
expressed that Student A suffered an immense amount of harm from the
stabbing by Student B at school. Parent A and Parent B expressed that there
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appeared to be disparity between Student A’s discipline compared to Student
B’s discipline for a more serious offense.

Parent B requested information on how to appeal the expulsion decision and
requested a copy of the expulsion hearing transcript and a current, correct
copy of the school’s Student/Parent Handbook.

I.  Administrator 2 adjourned the meeting after informing Parent B that an
appeal of an expulsion hearing decision is made to the District’s school board.
Administrator informed Parent A and Parent B that they would receive appeal
instructions and a summary of the expulsion hearing.

30. After the expulsion hearing on October 3, 2018, Parent A and Parent B informed the
District, by email, that they would be enrolling Student A at Connections Academy.
Connections Academy is a public online virtual school in Oregon.

31. On October 3, 2018, Administrator 2 mailed a letter to Parent A and Parent B
summarizing the findings of the expulsion hearing: “. . . [Student A] was found to be
in violation of Scappoose Middle School’s Student Code of Conduct, Board policy JFCJ
Weapons in the School and ORS 339.259...”

The letter summarizes the decision as follows:

1. The administrative recommendation for expulsion is found to be
warranted, supported by district policy and justified by the standard of
evidence employed at such hearings.

2. This expulsion will run until January 24, 2019, which includes
suspension days already completed. Any further violations of the
school rules and District policies may result in an additional expulsion
of up to one year. The following conditions immediately listed below
must be met at time of reinstatement:

a. During the period of expulsion, [Student A] will be provided an
alternative education program, as directed and supported by
the school counselor. [Student A] must regularly attend the
alternative education program made available by the school
and make reasonable progress toward earning credit. Should
[Student A] not meet this requirement, he will be directed to
the Superintendent for further determination.

b. [Student A] will check in weekly with his school counselor,
[Counselor]. ...

The letter also provided the following instructions for appeal: “This decision may be
appealed to the Board of Directors of the Scappoose School District by notifying the
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Board’s Executive Assistant, [Phone number], within seven days of receiving this
letter.”

32. On October 5, 2018, Parent A and Parent B submitted a letter to the District’s School
Board. The letter was an appeal of the expulsion hearing decision rendered by the
District on October 3, 2018. In this appeal letter, Parent A and Parent B question
whether the District disproportionately disciplined Student A based on the color of
Student A’s skin. Parent A and Parent B also allege that Administrator 1 and
Administrator 2 conducted a secret meeting during the expulsion hearing so that
Parent A, Parent B, and Student A would not be able to hear or record the information
exchanged between Administrator 1 and Administrator 2. In addition, Parent A and
Parent B allege that the District, in expelling Student A, did not take into account
Student A’s lack of ability to express thoughts regarding feeling safe. They allege that
the District failed to understand that Student A relies on physical objects to feel safe.
Parent A and Parent B assert that possessing a pocket knife to feel safe should be
distinguished from a situation where a student possesses a pocket knife and threatens
to use it, or is being somehow dangerous.

33. On October 20, 2018, Parent A and Parent B sent a letter to Administrator 1 and to
the District’s Director of Special Programs, Whitney Hessong (Administrator 3). In this
letter, Parent A and Parent B request that Student A be evaluated for special
education services under the child find obligations of the Individual with Disabilities
Act (IDEA) and under Section 504 of the Rehabilitation Act of 1973 to determine
whether Student A has a disability as defined by law. This letter reminds the District
that Student A struggled with both grades and behavior issues leading up to the
October 3, 2018 expulsion from school. The letter also informs the District that
Student A’s pediatrician is surprised that Student A was not evaluated for a learning
disability by the District. Parent A and Parent B also assert that Student A’s current
online education provider, Connections Academy, is also surprised that Student A did
not have an Individual Education Plan (IEP) or 504 Plan with the Scappoose School
District. Parent A and Parent B stated that they believed it was critical to have [Student
A] evaluated and requested that the appeal of [Student A’s] expulsion be left open
“until this evaluation takes place.” In a follow-up email to Administrator 3 on October
21, 2018, Parent A stated the following: “. . . until we heard from his doctors and the
staff at Connections academy we didn’t realize we had availability for such an
evaluation. | wish | knew last year.”

34. On October 21, 2018, Administrator 3 provided the following email response, in
relevant part, to Parent A: “. .. Special education law is designed to protect students
with disabilities in relationship to discipline. | know [Student A] is not currently eligible
but we do indeed have some responsibility under child find obligations if there is a
suspected disability. | am more than happy to explain this in more detail.”
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Later on October 21, 2018, Administrator 3 wrote the following to Parent A: “. .. | can
give you a call tomorrow we can set up a time to go over the information in more
detail and | can tell you all about the process and with that man [sic] look like so that
you have the information that you need to make an informed decision. The school can
do the testing that would be necessary. | and [sic] happy to explain all that over the
phone.”

35. The appeal of the expulsion hearing decision to the District School Board was
rescheduled from October 22, 2018, to December 10, 2018, to allow Student A time
to be evaluated regarding disability.

36. On December 10, 2018, during the expulsion appeal hearing held by the District’s
School Board (Board), Parent A and Parent B provided information to the Board
regarding Student A’s trauma as a result of being stabbed by Student B in January
2018. Parent A and Parent B also informed the Board about Student A’s mental health
issues and learning issues. Parent A and Parent B informed the Board that Student A
was currently being assessed for disability.

37. On December 11, 2018, Administrator 2 issued a letter to Parent A and Parent B to
inform them that the Board, upon being presented with the facts and testimony at
the expulsion appeal hearing of December 10, 2018, returned with a decision to
uphold Student A’s expulsion. The District did not address Parent A and Parent B’s
allegation that the Scappoose School District (District) discriminated against their
child (Student A) based on color, national origin and/or disability by: 1) disciplining
Student A disproportionately; 2) not providing Student A with the due process
required for an expulsion hearing, and 3) failing to identify and evaluate their child for
a disability in accordance with federal law.

38. On December 27, 2018, in response to Connection Academy’s “Request for Medical
Information for Section 504 Evaluation,” Saskia van der Wal, M.D., provided the
following information regarding Student A’s health:

a. Medical Diagnosis: Depression, PTSD, Possible ADHD. The physician indicates
that this disability/impairment is temporary and listed the anticipated
duration as “1 year.” The physician indicates that the major life activities of
“learning” and “social/emotional” are impacted. The physician states that,
“[Student A] has suffered from recent traumatic events and depression — all of
which has impacted his behavior at school and ability to perform
academically.”
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b. The physician listed the following as the treatment plan: “psychotherapy;
consideration of medications for possible ADHD; environmental modifications
- few distractions, safety.”

c. The physician listed the following as additional recommendations: “ongoing
therapy; more emotional support at school and academic support — ideally
helping with environment that promotes safety, few distractions, and one-on-
one assistance.”

39. Student A received the following number of referrals for misbehavior while attending
Otto Petersen Elementary School:

4t grade: 1 Major referral and 3 Minor referrals
5t grade: 2 Major referrals and 4 Minor referrals
6t grade: 2 Major referrals and 2 Minor referrals

40. After reviewing the record, the Department finds that the District conducted an
appropriate discipline process and provided a proper discipline response for Student
B in January 2018.

41. For the period of December 2014 through June 2020, Scappoose School District
imposed discipline on 16 students for weapon violations. The District identified the
races of the disciplined students as follows: white (12); Hispanic (1); Native
Hawaiian/Other Pacific Islander (1); Hispanic, American Indian/Alaska Native (1); and
Native American, Black, white (1). The discipline ranged from a one-day suspension to
an expulsion for an entire school year.

Iv. Analysis
Under Oregon’s law,

A person may not be subjected to discrimination in any public elementary,
secondary, or community college education program or service, school or
interschool activity or in any higher education program or service, school, or
interschool activity where the program, service, school, or activity is financed in
whole or in part by moneys appropriated by the Legislative Assembly.!

For purposes of this prohibition, “discrimination” means any act that unreasonably differentiates
treatment, intended or unintended, or any act that is fair in form but discriminatory in operation,

11 ORS 659.850(2). OAR 581-021-0045(2) applies this prohibition to the types of schools regulated by the Oregon
Department of Education: “No person in Oregon shall be subjected to discrimination in any public elementary or
secondary school, educational program or service, or interschool activity where the program, service, school, or
activity is financed in whole or part by monies appropriated by the Legislative Assembly.”

Oregon Department of Education
255 Capitol St NE, Salem, OR 97310 | Voice: 503-947-5600 | Fax: 503-378-5156 | www.oregon.gov/ode



either of which is based on race, color, religion, sex, sexual orientation, national origin, marital
status, age, or disability.*?

In applying this prohibition to school districts, OAR 581-021-0045(3) provides the following: “In
providing programs or services to students, a school district shall not, on a discriminatory
basis...:

(@) Treat one person differently from another in determining whether such
person satisfies any requirement of condition for the provision of such aid,
benefit, or service;

(b) Provide different aid, benefits, or services; or provide aids, benefits, or services
in a different manner;

(c) Deny any person such aid, benefit, or service;

(d) Subject any person to separate or different rules of behavior, sanctions, or
other treatment;

(e) Aid or perpetuate discrimination by joining or remaining a member of any
agency or organization which discriminates in providing any aid, benefit, or
service to students or employees;

(f) Otherwise limit any person in the enjoyment of any right, privilege, advantage,
or opportunity.”

The issues addressed in this appeal are (1) whether the District discriminated against Student A,
on the basis of color or national origin, in violation of ORS 659.850 and OAR 581-021-0045, by
disciplining Student A disproportionately; (2) whether the District discriminated against Student
A, on the basis of color, national origin, and/or disability, in violation of ORS 659.850 and OAR
581-021-0045, by failing to provide Student A with the due process required for an expulsion
hearing; and (3) whether the District discriminated against Student A, on the basis of disability,
in violation of ORS 659.850 and OAR 581-021-0045, by failing to identify and evaluate Student A
for a disability in accordance with federal law.

(1) Did the District discriminate against Student A, on the basis of color or national
origin, in violation of ORS 659.850 and OAR 581-021-0045, by disciplining Student A
disproportionately?

A. Did the District discriminate against Student A, on the basis of color or national
origin, when the District expelled Student for possession of a pocket knife?

12 ORS 659.850(1). OAR 581-021-0045(1) uses an identical definition for “discrimination” for purposes of the
Oregon Department of Education’s regulatory authority over public elementary and secondary schools.
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Parent A and Parent B allege that the District disproportionately disciplined Student A, on
the basis of color or national origin, when expelling Student A from September 20, 2018
until January 28, 2019, for possession of a pocket knife at school. Parent A and Parent B
contrast Student A’s expulsion time for possession of a pocket knife with Student B’s
shorter time for stabbing Student A and three other students with a crafting knife.

Disproportionate, discriminatory discipline would be indicated if Student A received
different discipline, on the basis of skin color, than other students for weapon possession.

The Department reviewed the record regarding the District’s discipline response to the
January 2018 stabbing of Student A and other students.3 During this incident, Student B
stabbed Student A and three other students with a crafting knife. The Department also
reviewed the District’s data regarding the discipline of students for possession of
weapons for the period of December 2014 through June 2020.

From December 2014 through June 2020, the District served an average of 2,393 students
per year. While it may be possible to detect overt discriminatory discipline in small sample
sizes, the minimum sample size for proper analysis, in the present case, would need to be
at least 92.14

The Department did not detect any overt discrimination, on the basis of color or national
origin, when reviewing the information of the 16 students disciplined for possession of
weapons. In addition, the Department finds that the sample size of students receiving
discipline for weapon possession is too small to permit any statistically significant
conclusion. In other words, the Department cannot determine, based on the small sample
size, that color or national origin played a part in the discipline of students for violations
of the District’s “Weapons in Schools” policy.

To conclude, there is no evidence that the District disproportionately disciplined Student
A, on the basis of color or national origin, when expelling Student A, from September 20,
2018, until January 28, 2019, for possession of a pocket knife at school.

B. Did the District discriminate against Student A, on the basis of color or national
origin, by subjecting Student A to disparate discipline?

13 The Family Educational Rights and Privacy Act (FERPA) is a federal law that prohibits the disclosure of student
information to certain parties. 20 USC 1232(g); 34 CFR sec. 99. Under FERPA, the District was prohibited from
providing information to Student A’s parents about the details surrounding Student B’s discipline. It perhaps would
have been helpful for Administrator 2 to explain FERPA and student privacy rights during Student A’s expulsion
hearing. However, the Department finds that the District conducted an appropriate discipline process and provided
a proper discipline response for Student B in January 2018.

14 Sample size calculator at https://www.surveysystem.com/sscalc.htm (parameters: 95% confidence level;
confidence interval (Margin of Error) of 10)
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Parent A alleges that Student A may have received disproportionate discipline, on the
basis of color or national origin, from school aides during the 2018-2019 school year.
Parent A raised this allegation in emails dated March 14, 2018, and March 20, 2018, to
Administrator 1.

The March 14, 2018, email from Parent A acknowledged misbehavior by Student A on
March 13, 2018 where Student A was alleged to have used inappropriate language and
broke a black marker pen, causing it to explode and send ink “everywhere.” Parent A
informed Administrator 1 that Student A felt like he was receiving disparate discipline by
some of the school’s aides. Parent A alleged that one aide called Student A “a crazy
adopted kid” and Parent A questioned why she, as Student A’s parent, was not informed
that a school aide called Student A “a crazy adopted kid.”

On March 20, 2018, Parent A wrote an email to Administrator 1 regarding an incident on
March 19, 2018, where a school aide alleged that Student A was using broken scissors as
a switchblade and that Student A, when asked to throw the scissors away, shoved one
piece of the scissors at the aide’s face. Parent A alleged that the school aide yelled at
Student A and falsely accused Student A of being threatening with the broken scissors.
Parent A offered that there were several witnesses to the incident with the scissors and
to past incidents of school aides being out of line with accusations and treatment of
Student A. Parent A went on to assert that there were several incidents where Student A
was called names by school aides and accused of things he did not do. Parent A stated
that she felt that certain school aides were treating Student A differently regarding
discipline than they treated other students. In addition, Parent A informed Administrator
1 that Student A thought the alleged disparate treatment by school aides was because
Student A is brown. Parent A requested that the treatment of Student A by these school
aides be investigated.

In accordance with federal and state law, the District’s Nondiscrimination Policy states:
“The district shall promote nondiscrimination and an environment free of harassment
based on an individual’s race, color, religion, sex, sexual orientation, national origin,
marital status, age, or disability of any other persons with whom the individual
associates.” The policy also states the following: “. . . the district strives to remove any
vestige of discrimination . . . in educational opportunities and services offered students;
in student assignment to schools and classes; in student discipline . . .”

According to the District’s Discrimination Complaint Procedure, a complaint alleging
discrimination, in violation of the District’s nondiscrimination policy, will be investigated
whether the complaint is filed informally with the building principal verbally or filed
formally, in writing, with the building principal.'® The Discrimination Complaint Procedure
states that a building principal will investigate, decide the merits of the complaint, and

15 Scappoose School District 1) Discrimination Complaint Procedure, Code AC-AR (adopted February 12, 2001;
revised March 13, 2006).
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determine the action to be taken, if any, and reply in writing to the complainant within
ten school days.®

Parent A alleges that Administrator 1 did not investigate her complaint of harassment and
discriminatory treatment of Student A by certain school aides and that Administrator 1
failed to provide a written response to her complaint. The District provides no evidence
to the Department to indicate that Administrator 1 conducted an investigation of the
matter or that a written response was provided to Parent A.

The District failed its duties to investigate the discrimination matter; decide the merits of
the complaint; determine remedies, if any, and reply in writing to the complainant within
ten school days. If an investigation would have revealed that discrimination occurred, on
the basis of color or national origin, the District would have been required to take prompt
and effective steps to end the discrimination, prevent its reoccurrence, and remedy its
effects. Because the District failed to conduct the required investigation or respond to
Student A’s complaint of discrimination, Student A was denied a service in violation of
OAR 581-021-0045(3)(c).’

In conclusion, the evidence substantiates that the District may have violated ORS 659.850
and OAR 581-021-0045(3)(c) by failing to conduct an investigation to determine if
Student A received disproportionate discipline, on the basis of color or national origin,
from school aides during the 2018-19 school year.

(2) Did the District discriminate against Student A, on the basis of color, national origin,
and/or disability, in violation of ORS 659.850 and OAR 581-021-0045, by failing to
provide Student A with the due process required for an expulsion hearing?

Parent A and Parent B allege that Student A was not provided the due process required
for an expulsion hearing.

16 g,

17 See United States Department of Education Office for Civil Rights, Lake Oswego School District 7J, OCR Reference
Nos. 1071054 and 10181090, 1 (July 30, 2018) (explaining that the office was investigating whether the school
district “permitted a hostile environment based on race and national origin . . . to exist at Lake Oswego High School
by failing to respond appropriately to reports of harassment” and whether the school district “discriminated
against an 8" grade student at Lake Oswego Junior High School and other African American students based on race
... when it did not respond appropriately to complaints of race-based harassment”) See also United States
Department of Education Office for Civil Rights, OCR Complaint #04-16-1607, 2 (January 3, 2018) (explaining that
“[a] recipient [of federal financial assistance] has subjected an individual to different treatment on the basis of race
if it has . . . accepted, tolerated, encouraged, or failed to correct a hostile environment about which it has actual or
constructive notice”); United States Department of Education Office for Civil Rights, OCR Complaint #04-016-1607,
2 (September 19, 2018) (explaining that “[t]he existence of a racially hostile environment that is created,
encouraged, accepted, tolerated or left uncorrected by a recipient [of federal financial assistance] also constitutes
different treatment on the basis of race in violation of Title VI”).
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Under Oregon law, school districts must comply with OAR 581-021-0070, which
establishes the requirements for an expulsion hearing.

The District sent notice of the expulsion hearing to Student A, Parent A, and Parent B by
certified mail on September 20, 2018. The notice provided that the hearing was scheduled
for September 27, 2018. Per OAR 581-021-0070 (4)(a), where notice is given by certified
mail to a parent of a suspended student, the notice will be placed in the mail at least five
days before the date of the hearing; therefore, in this case, the District was in compliance
regarding notice of the expulsion hearing.

The mail carrier attempted to deliver the notice of the expulsion hearing to Parent A and
Parent B on September 24, 2018; however, delivery was not successful because Parent A
nor Parent B was available to provide a signature to indicate receipt. Parent A and Parent
B picked up the notice letter from the carrier on September 25, 2018. Parent B went to
the school on September 26, 2018, to inform school staff that Parent A and Parent B could
not attend a September 27, 2018, hearing with such short notice. The expulsion hearing
was rescheduled to October 3, 2018.

The expulsion hearing was held on October 3, 2018, and that date marked the 10t school
day of Student A’s suspension pending an expulsion hearing. By Oregon law, the duration
of a suspension may not be more than 10 school days; therefore, the rescheduled date of
the expulsion hearing did not violate law or due process.8

During the hearing, there was a discussion of the District’'s “Weapons in the Schools”
policy.’® Under both the adopted version of the policy in 2014 and the readopted version
of the policy in 2018, knives and pocket knives are listed as weapons, and possession of
knives and pocket knives is prohibited. Administrator 2 stated that, in Student A’s case,
possession was established but there was no malice; therefore, Administrator 2 did not
think the misbehavior by Student A required a one-year expulsion. Administrator 2 then
asked Administrator 1 for Administrator 1’s recommendation. Upon this request for an
expulsion term recommendation, Administrator 1 asked to have a private conversation
with Administrator 2. Administrator 2 agreed to caucus with Administrator 1 and stated
that he wanted to check, too, with Administrator 1 regarding what the district had done
in other students’ cases.

The District permitted Student A, Parent A, and Parent B to introduce evidence and to
hear evidence presented by the District. Although the caucus between Administrator 1
and Administrator 2, during the expulsion hearing, led to understandable suspicion by
Parent A and Parent B that evidence was withheld from them, the Department finds that
no District evidence was withheld from Student A, Parent A, and Parent B during the
expulsion hearing.

18 ORS 339.250 (2)(f)(B).
19 Scappoose School District 1) Code JFCJ (adopted 4/14/2014; readopted 9/10 2018).
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The Department concludes that the District provided Student A with the due process
required by OAR 581-021-0070 for an expulsion hearing; therefore, the District did not
discriminate against Student A, in violation of ORS 659.850 and OAR 581-021-0045 by
failing to provide Student A with the due process required by law for an expulsion hearing.

(3) Did the District discriminate against Student A, on the basis of disability, in violation
of ORS 659.850 and OAR 581-021-0045, by failing to identify and evaluate Student
A for a disability in accordance with federal law?

Parent A and Parent B allege that the District discriminated against Student A, on the basis
of disability, by failing to identify and evaluate Student A for a disability in accordance
with federal law.

With respect to analyzing a school district’s duties with complaints alleging discrimination
on the basis of disability, the Department relies on the application of Section 504 of the
federal Rehabilitation Act of 1973 (Section 504) and federal regulations implementing
Section 504.2° Because Section 504 has the same intent as ORS 659.850 and OAR 581-
021-0045, and because the text of ORS 659.850 and OAR 581-021-0045 allow the state
statute and rules to be applied broadly, the interpretation of Section 504 and its
implementing regulations by federal courts and the United States Department of
Education’s Office for Civil Rights (OCR) is an important tool for the Department to use in
adjudging the application of ORS 659.850 and OAR 581-021-0045.

Section 504 is a federal law that prohibits disability discrimination by recipients of federal
financial assistance.?! All school districts that receive federal financial assistance from the
United States Department of Education must comply with the statute and regulations
implementing the statute. Generally, the statute requires such recipients to provide
students with a disability, within the meaning of the statute, a free and appropriate
education.?? Students with a disability are entitled to receive regular or special education
services designed to meet their individual educational needs.?* A school district must
provide those services in a manner that meets the needs of students with disabilities as
adequately as the district meets the needs of students who are not disabled.?* In other
words, public school students with disabilities must be afforded an equal opportunity to
obtain the same result, to gain the same benefit, or to reach the same level of
achievement in the most integrated setting appropriate to a particular student’s needs.?>
Section 504 requires that a school district provide the necessary supports, services, and/

20 Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. 794, and its implementing regulations, at 34
C.F.R. Part 104.

2129 U.S.C. 794; 32 C.F.R. Part 104.

2229 U.S.C. 794; 32 C.F.R. Part 104.

2334 C.F.R. Section 104.33

2 d.

2534 C.F.R. Section 104.4(b)(2).
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or accommodations to bring a student with a disability to the same starting point as a
student without a disability.

Under Oregon law, a school district cannot act in a manner that is “fair in form but
discriminatory in operation.”?® By not providing regular or special education services,
supports, or accommodations designed to meet a student’s individual educational needs,
thereby failing to meet the needs of a disabled student as adequately as the needs of
students who are not disabled, a school district provides educational services in a manner
that is “fair in form but discriminatory in operation.”

Generally, a school district ensures that a student is receiving a free and appropriate
education by developing and implementing a 504 Plan. To develop and implement a 504
Plan, a school district must first evaluate any student suspected of having a disability.?” A
school district must evaluate any student who has a physical or mental impairment that
limits one or more life activities, or who is regarded as having such an impairment.?8 In
evaluating students for disability, school districts must use a variety of data, including
achievement tests, teacher recommendations, manifestations of impairment, and
adaptive behavior.?® It is only through an evaluation process that a school district can
properly determine if a student has a disability and needs Section 504 accommodations,
supports, or services.

Under Section 504, a school district must identify, locate, and conduct a free evaluation
of any student who, because of a disability, “needs or is believed to need” special
education or related services.° This obligation is known as “Child Find.”3! It is imperative
that school districts appropriately train their teachers and staff to identify academic and
behavioral challenges that may be due to a disability so that students are appropriately
referred for an evaluation under Section 504.

Under Section 504, an individual with a disability is defined as a person who has a physical
or mental impairment that substantially limits a major life activity.3? The determination
of whether a student has a physical or mental impairment that substantially limits a major
life activity must be made on a case by case basis.3® When determining if someone meets
the definition of a disability, the definition must be understood to provide broad coverage
of individuals.3* The Section 504 definition of physical and mental impairment includes
mental or psychological disorders.3> Major life activities, as defined in the Section 504

26 ORS 659.850.

2734 C.F.R. Section 104.35(a).

28 42 U.S.C. Section 12102.

2934 C.F.R. Section 104.35(b).

3034 C.F.R. Section 104.32; 34 C.F.R. Section 104.35(a).

31 “child Find” is a concept derived from the IDEA. 20 U.S.C. Section 1412(a)(3); 34 C.F.R. Section 300.111.
3229 U.S.C. Section 705(9)(B), (20)(B).

3334 C.F.R. Section 104.35.

3442 U.S.C. Section 12102(4)(A).

3534 C.F.R. Section 104.3(j)(2)(i).
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regulations, include functions such as caring for one’s self, performing manual tasks,
walking, seeing, hearing, speaking, and learning.3® In the Americans with Disabilities
Amendments Act of 2008 (Amendments Act), which included a conforming amendment
to Section 504, Congress provided additional examples of activities that are major life
activities, including concentrating, thinking, and communicating.

A school district must evaluate a student if the school has reason to believe the student
has a disability and the student needs special education or related services because of
that disability, even if the student only exhibits behavioral and not academic challenges.?’
A school district must, at no cost to parents, evaluate students who the district suspects
has a disability, or more than one disability.38 The District must conduct a “full and initial
evaluation,” one that ensures a child is assessed in all areas of suspected disability.3° For
example, a student who is easily distracted and unfocused may be manifesting attention-
deficit/hyperactivity disorder (ADHD), depression, or a specific learning disability.%® *'In
addition, there is nothing in Section 504 that requires a medical assessment as a
precondition to a school district’'s determination that the student has a disability and
requires special education or related aids and services due to the disability.*?

To implement a 504 Plan, a school district must provide a student with the aids, services,
accommodations, and modifications identified in the 504 Plan. A school district’s failure
to implement the aids, services, accommodations, or modifications identified in the 504
Plan of a student with a disability may deny the student a free and appropriate education
and thus, violate Section 504.%® However, developing and implementing a 504 Plan is not
the exclusive means by which a school district may ensure a free and appropriate
education.**

36 34 C.F.R. Section 104.3(j)(2)(ii).

3734 C.F.R. Section 104.33.

38 |d.; 34 C.F.R. Section 104.35.

3920 U.S.C. Section 1414(a)(1)(A), (b)(3)(B).

40 See U.S. Department of Education, Office for Civil Rights, Dear Colleague Letter and Resource Guide on Students
with ADHD (July 26, 2016). This comprehensive guidance document, mailed to every public school district
superintendent in the United States, reinforces that school districts do not need a medical diagnosis or assessment
as a precondition to evaluate for 504 eligibility and plan implementation. Moreover, this guidance provides school
districts with a process and methodology for evaluating students showing signs of ADHD based on research from
the National Institute of Mental Health. This OCR guidance also introduces planning (organizing/executive
function) as a major life activity specific to students with ADHD and other characteristics mentioned by Student A’s
7t grade Math, Social Studies, and Science teachers.

41 See U.S. Department of Education, Teaching Children with Attention Deficit Hyperactivity Disorder: Instructional
Strategies and Practices (2004).

4234 C.F.R. Section 104.33(c).

43 United States Department of Education Office for Civil Rights, Hillsborough County School District Investigation
Letter re Complaint Number 04-15-1023, 4 (May 15, 2015).

44 See Id. (explaining that “[ilmplementation of an Individualized Education Plan (IEP) developed in accordance with
the Individuals with Disabilities Education Act (IDEA) is one means of meeting the standards set forth in Section

504).
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To determine if the District discriminated against Student A, on the basis of disability, in
violation of ORS 659.850 and OAR 581-021-0045, by failing to identify and evaluate
Student A, the Department must determine if the District had reason to believe that
Student A had a disability requiring services, supports, or accommodations. An evaluation
may be indicated for students with a disability that are experiencing behavioral and/or
academic challenges.

First, the Department looks at whether there were indicators, available to the District,
that Student A was having academic challenges in 7t grade that may have been due to a
disability. Although Student A performed well on assessment tests in 6" and 7t grade,
Student A struggled academically in 7t grade. Student A finished 7" grade with the
following overall grades in his four core classes: F, C, D, and D. These grades do not align
with Student A’s assessment tests. Teachers’ observations, too, can be very helpful to
indicate whether a student is possibly struggling with a disability that impacts the
student’s learning. In Student A’s case, his teachers noted some important observations.
Student A’s math teacher noted, on Student A’s first quarter report card, that Student A
“needs to pay attention to and/or follow directions;” “poor use of class time;” and
“assignments missing or incomplete.” Student A’s Social Studies teacher noted, on
Student A’s second quarter report card, that “more time and effort [is] needed.” Student
A’s Science teacher noted, on Student A’s first and second quarter report cards, that
Student A “scores poorly on quizzes and/or tests;” and that “assignments [are] missing or
incomplete.” On the fourth quarter report card, Student A’s Science teacher wrote that
Student A is “easily distracted;” that an “improved attitude [is] needed;” and that Student
A “scores poorly on quizzes and/or tests.”

Educators understand that the transition to middle school from elementary school can
sometimes be difficult for students. Even so, there were indicators that Student A was
struggling academically in 7" grade, despite performing well on assessment tests. In
addition to several poor grades, Student A’s teachers observed some manifestations that
indicated that Student A may be struggling with disability or impairment that affected his
learning.

Next, the Department looks at whether there were indicators, available to the District,
that Student A had behavior challenges during 7™ grade due to a disability. During
elementary school, Student A had no more than two “Major Referrals” for misbehavior
each year. In 7' grade, from September through mid-January, Student A had no referrals
to the school office for misbehavior. However, from February 26, 2018, through May 14,
2018 (a period of only 2.5 months), Student A was cited for misbehavior eight (8) times.
Four of the incidents of misbehavior resulted in detention or suspension for Student A.

The discipline incidents for Student A from February 26, 2018, through May 14, 2018, are
summarized as follows:
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1) On February 26, 2018, Student A was referred to the school office for
“Defiance/Disrespect/Non-Compliance” and “Disruption.” Administrator 1 met with
Student A. (Major referral).

2) On March 13, 2018 (the first day that Student B returned to school following the
January 25, 2018, incident where Student B stabbed Student A and others), Student A
was cited by a school staff member for problem behavior identified as
“Defiance/Disrespect/Non-Compliance.” (Minor Referral)

3) Also on March 13, 2018, Student A, while at school, used inappropriate language and
broke a black marker pen, causing it to explode and send ink “everywhere.”
Administrator 1 discussed this misbehavior with Parent A.

4) On March 19, 2018, Student A was referred to the school office for “Use/Possession
of Weapon.” The weapon in this case was a broken pair of scissors. Administrator 1
disciplined Student A with a full day of in-school suspension. (Major Referral)

5) On April 12, 2018, Student A was referred to the school office for
“Harassment/Bullying.” Administrator 1 discussed the issue with Student A and
disciplined Student A with a lunch detention. (Major Referral)

6) On May 9, 2018, Student A’s science teacher cited Student A for being tardy to class
for the fourth time that quarter. (Major Referral)

7) On May 10, 2018, Student A’s science teacher referred Student A to the school office
for being tardy to class for the fifth time that quarter. Administrator 1 discussed the
issue with Student A and disciplined Student A with a detention. (Major Referral)

8) On May 14, 2018, Administrator 1 disciplined Student A for “Physical Aggression.”
Administrator 1 disciplined Student A with two (2) days of out-of-school suspension
for this incident of misbehavior. (Major Referral)

InJanuary 2018 and during the months when Student A was referred to the office multiple
times for serious matters of misbehavior, Parent A informed Administrator 1 that Student
A:

e was struggling emotionally from being stabbed by Student B;

e was struggling emotionally because Student B returned to school;

e was feeling unsafe since the stabbing by Student B; and

e exhibits defiance as a “fight or flight response.”
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Counselor was aware, during this time that Student A was struggling emotionally.
Counselor understood that Student A felt remorse over Student B getting in trouble when
Student A reported the stabbing incident to the school. Counselor also knew that Student
A was having identity issues related to being an adopted child.

There is evidence to indicate that, on January 29, 2018, Administrator 1, and possibly
other school staff, reached out to Student A after Parent A reported that Student A was
having a hard time dealing with the stabbing incident. There is no evidence that any other
supports, interventions, or services were provided to Student A. Student A continued to
participate in study halls and weekly check-ins with Counselor; however, these two
supports were in place prior to the stabbing incident. The study halls and check-ins with
Counselor are services provided by the District to all students and are distinguished from
special services such as assessments, behavioral supports, interventions, plans, or
therapies provided to students with a disability.

Student A did not exhibit significant and frequent signs of behavior problems until after
the stabbing incident where Student B stabbed Student A and three other students with
a crafting knife at school. At the same time that Student A was struggling with
uncharacteristic behavior, as demonstrated by the frequent referrals to meet with
Administrator 1, Parent A was also informing Administrator 1 that Student A was
struggling emotionally and feeling unsafe because of the stabbing and Student B’s return
to school.

In addition to the above indicators that Student A may have a disability that required
evaluation and that Student A needed help, additional concerning incidents occurred in
April 2018 at school. First, during the week of April 16, 2018, Student A suffered an anxiety
attack at school and Parent A picked Student A up from school early due to the anxiety
attack. Second, on April 24, 2018, Student A’s language arts teacher reported concerns
that she had about Student A. The teacher was concerned about Student A’s poor
behavior pattern and symptoms of possible physical and mental health problems. The
teacher reported to Parent A and Administrator 1 the following concerns:

e Student A does not seem well. He is so tired and seems like he legitimately cannot
be sitting down without going to sleep.

e Student A is demonstrating a poor behavior pattern and symptoms of possible
physical and mental health problems.

e Before and during a presentation that Student A gave to the class, Student A was
rude to the teacher. When Student A returned to his seat, he punched himself in
the head twice. Student A reported that he had a headache and that punching it
made his head feel better.

Oregon Department of Education
255 Capitol St NE, Salem, OR 97310 | Voice: 503-947-5600 | Fax: 503-378-5156 | www.oregon.gov/ode



e Student A then said a string of things that didn’t seem really connected. Student
A said that he dreamed this whole thing before, about a year ago. Student A took
his necklace off and said it was really bad luck, but that it was family so he couldn’t
get rid of it.

e Student A’s behavior has been declining, so that he is more likely to say something
disrespectful when | redirect him.

In response to the teacher’s concerns, Parent A informed the teacher, in writing, that:
e Student A had been struggling recently.
e Student A was having issues with waking up several times each night.
e Student A was suffering from headaches and sleep issues.

e Student A was traumatized and suffering due to being stabbed/hurt by Student B
and from being the one who reported the incident.

e When Student A gets embarrassed, he goes into “fight or flight mode.”

e Student A had an anxiety attack at school recently where Student A thought he
was going to pass out.

e Student A was having some psychological issues due to being adopted.

e Parent A had recently reported to the school office that two students, including,
Student B’s sibling, were being physical against Student A.

The teacher responded that she “knew [Student A] was dealing with a lot, but didn’t know
exactly what was going on.”

On October 3, 2018, during the expulsion hearing for Student A, the following
information was provided to Administrator 1 and Administrator 2 by Student A, Parent
A, and Parent B:

e Parent B and Student A shared that Student A felt unsafe at school because
Student B had used a knife and cut Student A’s shoulder in January 2018.
Student A reported that Student B’s behavior worried him this school year too.
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e Student A shared that, when confronted by Administrator 1 on September 19,
2018, about having a pocket knife at school, Student A made up the story that
someone, over the summer, pulled a gun on him and that, in response, he
stabbed the offender. Student A shared that he made the story up because,
when confronted, he gets anxious. Student A provided that he was working on
his mental health issues with a therapist.

e Parent A and Parent B clarified that Student A was meeting with a pediatrician
who specializes in working with children from Central America and with adopted
children. They informed the two administrators that the pediatrician was
meeting with Student A until Student A could get through the referral and
scheduling process for a mental health specialist.

e Parent B explained that Student A suffered from a serious anxiety disorder and
serious fear issues. Parent B expressed that he did not think that the school had
explored these issues.

During the expulsion hearing, significant information was provided to the District
indicating that Student A may have a disability/impairment that had affected Student
A’s behavior and that substantially limited Student A’s thinking and learning.

On October 5, 2018, Parent A and Parent B, through a letter to the School Board, again
asserted that the District was failing to understand that Student A did not feel safe and
that Student A relies on physical objects, such as the pocket knife to feel safe. Parent A
and B expressed that this should be distinguished from a situation where a student
possesses a pocket knife and threatens to use it, or is being somehow dangerous.

On October 20, 2018, Parent A and Parent B sent a letter to Administrator 1 and
Administrator 3 requesting that Student A be evaluated for special education services,
under the child find obligations of the Individual with Disabilities Act (IDEA) and under
Section 504 of the Rehabilitation Act of 1973, to determine whether Student A has a
disability as defined by law. Parent A and Parent B informed Administrator 1 and
Administrator 3 that, until Parent A and Parent B heard from Student A’s doctors and
the staff at Connections Academy, they did not realize that such an evaluation was
available for Student A. Parent A and Parent B, in the letter, also informed the two
administrators that Student A’s current online education provider, Connections
Academy, and Student A’s pediatrician® were surprised that Student A had not been

45 Although Dr. van der Wal indicated that Student A’s disability/impairment was temporary, the anticipated
duration of the impairment was listed as one year. Section 504 guidance issued by the U.S. Department of
Education Office for Civil Rights states a temporary disability is a condition lasting six months or less. If the
condition lasts more than six months, it is considered an impairment under Section 504 and should likely be
evaluated for 504 eligibility and accommodation. See U.S. Department of Education Office for Civil Rights,
Protecting Students with Disabilities: Frequently Asked Questions about Section 504 and the Education of Children
with Disabilities (last modified January 10, 2010).
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evaluated for a disability by the District. Parent A and Parent B asked that the appeal of
Student A’s expulsion be left open until a disability evaluation took place.

On October 21, in a response email to Parent A, Administrator 3 acknowledged that
special education law is designed to protect students with disabilities in relationship to
discipline and that the District has some responsibility under child find obligations if
there is a suspected disability.

Through their testimony to the Board, on December 10, 2018, Parent A and Parent B,
again, reminded the District that Student A experienced trauma due to being stabbed by
Student B in January of 2018; that Student A had mental health issues and learning
issues; and that Student A was currently undergoing evaluation for disability.

If District staff know or have reason to suspect a child has a disability, District staff then
have an affirmative duty to act on the child’s behalf. If they fail to do so, they have
defaulted in their obligation to identify, locate, and evaluate children with disabilities
who need individualized services, supports, or accommodations. Student A’s parents
requested evaluation for special education services after they removed Student A from
the District and the District’s child find obligations had ended.*® However, the parents
stated that they had not realized that such an evaluation should have been made
available to Student A while enrolled in the District, until they learned from Connections
Academy and Dr. van der Wal about district responsibilities.

The evidence substantiates that the District had reason to believe that Student A had a
disability requiring services, supports, or accommodations, and that the District failed to
evaluate Student A for a disability during his time of enrollment in the District. To
summarize: the District knew that Student A was struggling academically in 7™ grade
despite performing well on assessment tests; District teachers observed, and noted on
report cards, that Student A manifested signs of a possible disability; the District
disciplined Student A for a significant increase in misbehavior at the end of 7t" grade; a
District administrator was substantially informed by Student A’s parents that Student A
was suffering emotionally; a District counselor knew Student A was struggling
emotionally; and a District teacher reported concerns regarding Student A’s behavior,
physical health, and mental health to a District administrator. Additionally, Student A
and his parents provided the District with information during the expulsion hearing
indicating that Student A may have a disability/impairment affecting Student A’s
behavior, thinking, and learning. In conclusion, the evidence substantiates that the
District may have violated ORS 659.850 and OAR 581-021-0045(3)(c) by failing to
evaluate Student A for a disability. 4’

46 OAR 581-015-2080

47 If the student had been identified, evaluated, and found eligible for a 504 plan, procedural safeguards would
have applied to the expulsion hearing. This issue was not before the Department on appeal; however, we raise it
so that the District is aware of the requirements.
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V. Preliminary Conclusions

The Department concludes that there is no evidence that the District disproportionately
disciplined Student A, on the basis of color or national origin, when expelling Student A, from
September 20, 2018 until January 28, 2019, for possession of a pocket knife at school.

The Department concludes that the District provided Student A with the due process required by
OAR 581-021-0070 for an expulsion hearing; therefore, the District did not discriminate against
Student A, in violation of ORS 659.850 and OAR 581-021-0045 by failing to provide Student A
with the due process required by law for an expulsion hearing.

The Department concludes that the evidence substantiates that the District may have violated
ORS 659.850 and OAR 581-021-0045(3)(c) by failing to conduct an investigation to determine if
Student A received disproportionate discipline, on the basis of color or national origin, from
school aides during the 2018-19 school year.

Finally, the Department concludes that the evidence substantiates that the District may have
violated ORS 659.850 and OAR 581-021-0045(3)(c), by failing to identify and evaluate Student A
for a disability.

The Department encourages the District to reach an agreement with Parent A through
conciliation. The Department can be a resource for the District and Parent A during
conciliation.*® If the District cannot reach an agreement with Parent A through conciliation
within 30 days, or a time otherwise agreed to by the parties, the Department will issue a Final
Order that will include corrective action required by the District.

Sincerely,
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Patricia Stoneroad, J.D.

Complaint and Appeals Specialist
Government and Legal Affairs

Office of the Deputy Superintendent
patricia.stoneroad @state.or.us
(503) 947-5915

48 The Department’s Section 504 expert is Winston Cornwall. Winston may be reached at:
Winston.Cornwall@ode.state.or.us
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