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RE: Case #2020-5SG-02
REDACTED, Administrator Duman, and Superintendent Martinelli:

This letter is the final order on the June 11, 2020, appeal filed by REDACTED (Parents)
against Lourdes Charter School and Scio School District.

APPELLATE PROCEDURES FOR COMPLAINTS ALLEGING DISCRIMINATION

On appeal, Parents allege that Lourdes public Charter School and Scio School District
discriminated against their child (Student). Parents specifically allege that (1) an administrator at
Lourdes Public Charter School (Administrator 1) repeatedly harassed Student A on the basis of
disability and restrained Student A on one occasion, and (2) Lourdes Public Charter School failed
to provide Student A with an equitable complaint process.

I Appellate Procedures Alleging Discrimination

The Oregon Department of Education has jurisdiction to resolve this complaint as specified in
OAR 581-002-00003. When a person files with the department an appeal of a complaint alleging
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discrimination, the department will initiate an investigation to determine whether discrimination
may have occurred.!

If the department determines that a violation of a law or rule described in OAR 581-002-0003
occurred, the department must issue a preliminary order to the complainant and the district.?
The preliminary order must include a reference to the district decision that is on appeal, the
procedural history of the appeal, the department’s preliminary findings of fact, and the
department’s preliminary conclusions.?

If the department issues a preliminary final order, the complainant and district must attempt to
reach an agreement on how to resolve the matter through conciliation.* If the parties do not
reach an agreement through conciliation, the department will issue a final order as described in
OAR 581-002-0017.° The final order must include a reference to the district decision that is on
appeal, the procedural history of the appeal, the department’s findings of fact, the department’s
conclusions, and a short explanation of any corrective action required by the district.®

1. Appeals of Complaints Originating at Public Charter Schools

Because the specific school against which Parents filed a complaint is a public charter school, it
is important to clarify how the law provides the Oregon Department of Education with
jurisdiction over this matter. Procedurally, the department has jurisdiction over districts, not
public charter schools.” Under the law, a district must have an opportunity to hear a complaint
originating in a public charter school with which it holds its charter. In this case, Scio School
District did not have an opportunity to hear Parents’ complaint before Parents filed an appeal
with the department. However, despite the district not hearing the complaint, the department
accepted the appeal on the basis that the district had an opportunity to hear the complaint under
OAR 581-002-0005(1)(a)(C). Pursuant to that rule, the department will accept a complaint on
appeal if “[t]he district fails to resolve the complaint within 90 days of the initial filing of the
complaint.”

Generally, a school district may delegate any duty to a public charter school that is otherwise
required by law to be met by the school district, including the duty to process complaints
originating in the public charter school. However, this ability to delegate does not apply to all
duties imposed by law. This case involves such a duty. Under ORS 338.165, “[t]he school district
in which a public charter school is located shall identify, locate[,] and evaluate students enrolled
in the public charter school to determine which students may be in need of special education

1 OAR 581-002-0009.

2 AR 581-002-0009(3)(a)(A).
3 /d.

4 OAR 581-002-0011.

5 OAR 581-002-0011(8).

6 OAR 581-002-0017(2).

7 See OAR 581-002-0001(2).
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services.”® The plain meaning of that statute clearly requires school districts to perform a duty
with respect to students enrolled in public charter schools.

This does not mean that a public charter school is not responsible for its actions related to
determining which students may be in need of special education services. The plain meaning of
ORS 338.165 does not prohibit a school district from delegating to a public charter school the
duty to also “identify, locate[,] and evaluate students” with disabilities. The statute merely states
that a school district may not unilaterally delegate that duty. To put it differently, the statute
does not state that a public charter school, pursuant to the charter between a school district and
the public charter school, may not be held responsible for failing to identify students with
disabilities.®

In this case, after reviewing the charter between Scio School District and Lourdes Charter School,
the department has determined that the duty to identify students with disabilities is a shared
responsibility between the district and the school. The charter specifically states that the school
must adhere to state discrimination law, which includes ORS 659.850.

Because the duty to “identify, locate[,] and evaluate students” with disabilities in this case is a
shared responsibility, the department determined that both the district and the school should
participate in conciliation.® Because conciliation failed, the department will tailor any corrective
action so that it is specific to the deficiency of the responsible party. Scio School District’s
corrective action will be tailored to the areas in which it is deficient and Lourdes Charter School’s
corrective action will be tailored to the areas in which it is deficient.

1. Status of Appeal

In this appeal, the department has completed its investigation and issued a preliminary final
order in which the department determined that a violation of a law or rule described in OAR 581-
002-0003 occurred. Parents,

Charter School, and Scio School District subsequently failed to conciliate.

This letter constitutes the department’s final order setting forth the department’s findings of
fact, conclusions of law, and any corrective action to be taken by the school and the district.

8 ORS 338.165(1).

% There are strong public policy considerations for why ORS 338.165 should be read only as a proactive duty and not
as a prohibition on delegation. Because a public charter school has continuous direct contact with the students
attending the public charter school, the school district may need the public charter school to report to the school
district students that it has identified as having a disability. A reading of the statute that would impose upon the
school district a unilateral duty would result in an absurd interpretation of the statute, under which a public charter
school may decide to simply not report that it has identified a student with a disability or even obfuscate any attempt
by a school district to identify such students, making the school district strictly liable for actions not within its control.
10 Importantly, if only a school district is deficient in “identifying, locating, and evaluating” students with disabilities,
only the school district will be found deficient.

Oregon Department of Education
255 Capitol St NE, Salem, OR 97310 | Voice: 503-947-5600 | Fax: 503-378-5156 | www.oregon.gov/ode



PROCEDURAL BACKGROUND
This is an appeal alleging discrimination by Lourdes Public Charter School.

On December 20, 2019, one of Student A’s parents (Parent A) approached Administrator 1,
requesting to discuss an interaction that had occurred between the administrator and Student A
on December 19, 2020. On January 15, 2020, Parents sent a letter of complaint to the board
about the December 19th incident, specifying that Administrator | had harassed, intimidated, and
bullied Student A on the basis of disability. Parents also alleged that Administrator 1 had engaged
in other discriminatory conduct. On January 30, 2020, Parents met with Administrator 1, a
teacher at the school (Teacher 1), and a member of Lourdes Public Charter School Board of
Directors (Board Member 2) to discuss the December 19th incident and other alleged
discriminatory conduct. The school directed Parents to meet with Administrator 1 before
appearing before the board in accordance with the school’s complaint process. On February 4,
2020, Parents sent a second letter of complaint to the board reiterating their complaint of
harassment, intimidation, and bullying by Administrator 1. As part of their complaint, Parents
raised the issue of discrimination on the basis of disability. Thereafter, Parents corresponded with
a member of the board (Board Member 1) who communicated to Parents that the school could
not find an investigator to investigate Parents’ allegations.

In its response to Parents’ appeal, the district argues that Parents’ complaint was heard by the
board at its February 4, 2020, meeting. Parents were not provided with a decision. On multiple
occasions, the board communicated to Parents that the school could not find an investigator. In
short, the school had actual notice of alleged facts that would constitute, if true, discrimination
under Oregon law and rule.!! The school continued to communicate its intent to investigate
Parents’ allegations, but did not do so.

For the reasons articulated above, the department accepted Parents’ appeal on June 11, 2020.%2
The department accepted the appeal pursuant to OAR 581-002-0005(1)(a)(C), under which the
department will accept a complaint on appeal if “[t]he district fails to resolve the complaint
within 90 days of the initial filing of the complaint.”

On April 19, 2021, the department issued a preliminary final order finding Charter School and
School District may have been deficient on specified grounds.

Following April 19, 2021, the school and the district attempted to reach an agreement with
Parents. The parties did not reach an agreement.

11 See ORS 659.850 (prohibiting discrimination on the basis of disability in an education program or service financed
in whole or in part by moneys appropriated by the Legislative Assembly) and OAR 581-021-0045 (prohibiting
discrimination on the basis of disability in certain educational agencies, programs, or services under the jurisdiction
of the State Board of Education).

12 The department also sent the district notice of an appeal on May 6, 2020. The department subsequently amended
the notice to correct any deficiencies. The sent the amended notice on June 11, 2020, making that the official date
of notice.
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For good cause, the department extended the date by which it had to issue this final order until
November 1, 2021.

This order constitutes the final order for case #2020-SG-02.
FINDINGS OF FACT

For purposes of making its final determination on case #2020-SG-02, the Oregon Department of
Education adopts the findings of fact set forth in the preliminary final order issued for that case
on April 19, 2021.13

ANALYSIS

For purposes of making its final determination on case #2020-SG-02, the Oregon Department of
Education adopts the analysis set forth in the preliminary final order issued for that case on April
19,2021.%

CONCLUSIONS

In consideration of the evidence, the Oregon Department of Education finds that Lourdes Charter
School is deficient on the following grounds:

e Lourdes Public Charter School failed to provide Student with equitable relief in violation
of federal 504 law and regulation.

The department finds that Lourdes Charter School is not deficient with respect to any other
alleged violation.

Accordingly, the department orders Lourdes Charter School to take the following corrective
action:

l. Development of Procedures and Notice

a. In consultation with Scio School District’s Director of Special Education, the school
must develop written procedures outlining the school’s responsibilities to provide
a free appropriate public education (FAPE) to qualified individuals with disabilities
under Section 504 of the Rehabilitation Act of 1973 and its implementing
regulations and Title Il of the Americans with Disabilities Act of 1990 and its
implementing regulations. The procedures must comply with requirements
pertaining to (1) the educational setting for qualified individuals, (2) the

13 For the convenience of the parties, the preliminary final order is attached to this correspondence.
1 For the convenience of the parties, the preliminary final order is attached to this correspondence.
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identification, evaluation, and placement of qualified individuals, and (3) the
procedural safeguards available to qualified individuals, including all due process
protections available to qualified individuals.

b. In consultation with Scio School District’s Director of Special Education, the school
must develop written notice of procedural safeguards to be provided to any
student with a Section 504 Plan who is attending the school and any parent or
guardian of a student with a Section 504 Plan who is attending the school.

C. In consultation with Scio School District’s Superintendent, the school must
develop written nondiscrimination policies and discrimination complaint
procedures outlining the school’s responsibilities to provide an environment free
of discrimination and harassment under ORS 659.850 and OAR 581-021-0045 and
all applicable federal nondiscrimination laws. The school must ensure the
discrimination complaint procedures expressly state:

i. Complainants may bypass any informal complaint steps and file a
formal written complaint with the school’s administrator.

ii. If the administrator is the subject of the complaint, the individual may
file the complaint with the school board.

iii. Complaints against the school board as a whole or against an individual
board member may be filed with the board’s chair, who may refer the
complaint to the school’s attorney. Complaints against the school
board’s chair may be filed with the school board’s vice chair.

iv. The complainant — if the complainant is a person who resides in the
district, a parent or guardian of a student who attends school in the
district, or a student — is not satisfied after exhausting local complaint
procedures, the district fails to render a written decision within 30 days
of submission of the complaint at any step in the school’s complaint
process, or fails to resolve the complaint within 90 days of the initial
filing of the complaint, the complainant may file the complaint with the
Oregon Department of Education under OAR 581-002-0001 — 581-002-
0023.

d. By January 31, 2022, the school will provide the department with a draft of the
written procedures, developed pursuant to this order, for the department’s
review and approval. If the department orders the school to make any corrections
to its procedures, notice, or timeline, the school must make the corrections and
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Notice

resubmit the corrected document to the department not more than 14 calendar
days after receiving the order. Once the department approves the procedures, the
school must adopt the procedures not more than 14 calendar days after receiving
the approval.

Not more than 14 calendar days after the district adopts the procedures and
notice developed pursuant to this order, the school must send by mail or
electronic mail a copy of the procedures and notice to any student with a Section
504 Plan who is attending the school and any parent or guardian of a student with
a Section 504 Plan who is attending the school.

Not more than 14 calendar days after sending a copy of the procedures and notice
to students, parents, and guardians pursuant to this rule, the school must provide
the department with the names of, and contact information for, all of the
individuals who received a copy of the procedures and notice.

Not more than 14 calendar days after the department approves procedures
developed pursuant to this order, the school must post a copy of the procedures
on a webpage on the school’s website. The school must include a link to the
webpage on the homepage of school’s website and in the school’s handbook for
the 2022-2023 school year.

Not more than 14 calendar days after posting a copy of the procedures to a
webpage on the school’s website, the school must notify the department that it
posted the procedures.

By August 31, 2022 the school must send the department by mail or electronic
mail the page from the school’s handbook for the 2022-2023 school year where
the school included a link to the webpage.

Training

The school must conduct a training on the procedures, notice, and
procedural safeguards developed pursuant to this order for any school
staff that may have responsibility for implementing the procedures or who
otherwise have a responsibility related to the procedures, notice, or
procedural safeguards. The training must include: (1) the school’s
responsibilities for providing FAPE to qualified students with disabilities
under Section 504 of the Rehabilitation Act of 1973 and its implementing

Oregon Department of Education
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regulations, and (2) the full range of services that can be provided under
Section 504 of the Rehabilitation Act of 1973, including special education
and related aids and services.

b. The school must conduct a training on the nondiscrimination policy and
discrimination complaint procedures developed pursuant to this order for
any school staff that may have responsibility for implementing the policy
or who otherwise have a responsibility related to the procedures. The
training must include: (1) the school’s responsibilities for providing an
environment free of discrimination and protected class harassment under
ORS 659.850 and OAR 581-021-0045, and (2) the full range of services that
can be provided under Section 504 of the Rehabilitation Act of 1973,
including special education and related aids and services.

C. The school must conduct an annual training on mandatory reporting,
which may be provided through PACE (Oregon School Boards Association).

d. The school must conduct a training on learning disabilities and trauma
informed care.

e. Not later than February 28, 2022, the school must provide a copy of all
materials that it intends to use to conduct the training required by this
order to the department for approval. If the department orders the school
to make any corrections to the materials, the school must make the
corrections and resubmit the corrected materials to the department not
more than 14 calendar days after receiving the order.

f. By March 31, 2022, the school must provide the department with
confirmation that the school conducted the training required by this order
by sending the department, by mail or electronic mail, a copy of a sign-in
sheet containing the date on which the training was conducted and the
names and titles of all school staff members who attended the training.

Scio School District Involvement

a. The school must meet with Scio School District’s Director of Special Education to
draft an agreement about when district staff — including, but not limited to,
behavior specialists, occupational/physical therapists, school psychologists,
clinical social workers, and child development specialists — must be contacted for
consultation by, or included on, the school’s pre-referral and eligibility teams. The
agreement must comply with requirements pertaining to (1) the educational
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setting for qualified individuals, (2) the identification, evaluation, and placement
of qualified individuals, and (3) the procedural safeguards available to qualified
individuals, including all due process protections available to qualified individuals.

b. By January 31, 2021, the school will provide the department with a draft of the
agreement reached between the school and the district pursuant to this order. If
the department orders the school and the district to make any corrections to the
agreement, the school and district must make the corrections and resubmit the
corrected agreement to the department not more than 14 calendar days after
receiving the order.

The department also orders Scio School District to take the following corrective action:

a. The district must provide feedback on, and work collaboratively with Lourdes
Public Charter School on developing, written procedures outlining the school’s
responsibilities to provide FAPE to qualified individuals with disabilities.

b. The district must provide feedback on, and work collaboratively with Lourdes
Public Charter School on developing, written procedures outlining the school’s
responsibilities to provide an environment free of nondiscrimination and
protected class harassment.

Upon request, the department will extend for good cause any of the timelines set forth in this
order.

If Lourdes Charter School or Scio School District wishes to use the department as a resource in
fulfilling the terms of this final order, the school or the district may contact the department.?®

If you have any questions, please contact me.

Sincerely,

Mark Mayer
Government and Legal Affairs
Mark.Mayer@state.or.us

15 The department’s 504 expert is Winston Cornwall. He may be reached at: Winston.Cornwall@ode.state.or.us.
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April 19, 2021

BY EMAIL
REDACTED
REDACTED
REDACTED

Linda A. Duman, Administrator
Lourdes Public Charter School
39035 Jordan Road

Scio, OR 97374

Gary Temple, Superintendent
Scio School District

38895 NW 1st Avenue

Scio, OR 97374

RE: Preliminary Final Order in Case #2020-SG-02
REDACTED, Administrator Duman, and Superintendent Temple:

This letter is the order on the June 11, 2020, appeal filed by REDACTED (Parents) alleging that Lourdes
Public Charter School, located within Scio School District, violated ORS 659.850 (prohibiting
discrimination in an education program or service financed in whole or in part by moneys appropriated
by the Legislative Assembly) and OAR 581-021-0045 (prohibiting discrimination in certain educational
agencies, programs, or services under the jurisdiction of the State Board of Education). To ensure
compliance with these laws and rules, the Oregon Department of Education will review school district
procedures and make findings of fact to determine whether a violation occurred and what action, if any,
should be taken.*®

Appellate Procedures for Complaints Alleging Discrimination

On appeal, Parents alleges that Lourdes Public Charter School discriminated against their child (Student
A) on the basis of disability. Parents specifically allege that (1) an administrator at Lourdes Public Charter
School (Administrator 1) repeatedly harassed Student A on the basis of disability and restrained Student
A on one occasion, and (2) Lourdes Public Charter School failed to provide Student A with an equitable
complaint process.

A. Appellate Procedures Alleging Discrimination and Unlawful Restraint
The Oregon Department of Education has jurisdiction to resolve this appeal under OAR 581-002-0003.

When a person files with the department an appeal of a complaint alleging discrimination or unlawful
restraint, the department will initiate an investigation to determine whether discrimination or unlawful

16 The administrative rules governing the Oregon Department of Education’s appeals process are OAR 581-002-0001
to 581-002-0023.
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restraint may have occurred.” If the department determines that a violation of a law or rule described in
OAR 581-002-003 occurred, the department must issue a preliminary order to the complainant and the
educational entity alleged to have committed the discriminatory act.*® The preliminary order must include
areference to the decision of the educational entity that is on appeal, the procedural history of the appeal,
the department’s preliminary findings of fact, and the department’s preliminary conclusions.? If the
department determines that a violation of law or rule described in OAR 581-002-003 did not occur, the
department must issue a final order as described in OAR 581-002-0017.%° The Director of the Oregon
Department of Education may for good cause extend the time by which the department must issue an
order.?

B. Complaints Involving Public Charter Schools

Because the school involved in this case is a public charter school, it is important to clarify how the law
provides the department with jurisdiction over this matter. Procedurally, the department has jurisdiction
over school districts, not public charter schools.?? Under the law, a school district must have an
opportunity to hear a complaint originating in a public charter school with which it holds a charter. The
law also provides that a complainant has the right to file an appeal with the department within 90 days of
filing the originating complaint.

It should be noted that a school district may require a public charter school to fulfill any duty that the
district is otherwise required by law to meet, including the duty to process complaints originating in the
public charter school and the duty to adhere to state anti-discrimination and restraint and seclusion law.
In this case, the charter between Lourdes Public Charter School and Scio School District requires the school
to fulfill those duties. That said, because entering a charter would be contingent on fulfillment of those
duties, districts necessarily must be involved in the processing of complaints originating in public charter
schools. Violation of the terms of the charter, and failure to correct deficiencies resulting from those
violations, may trigger a school district’s duty to provide oversight services.

It should also be noted that the department will issue the final order to the district, not the public charter
school. This does not mean that the district will be required to undergo any corrective action if the
department determines that there is a deficiency. The department will direct any corrective action to the
appropriate party. If the district is responsible for the deficiency, the department will direct the district to
undergo corrective action. If the public charter school is responsible for the deficiency, the department
will direct the public charter school to undergo corrective action.

If state school funds are withheld from Scio School District for purposes related to this appeal, the
department will include in the order withholding those funds instructions on how the funds ought to be
withheld, including, if appropriate, that only the portion of funds that would otherwise be transmitted to
Lourdes Public Charter School should be withheld.

C. Status of Appeal

17 OAR 581-002-0009.

18 DAR 581-002-0009(3)(a)(A).
19 g,

20 OAR 581-002-0009(3)(a)(B).
21 OAR 581-002-0009(3)(b).

22 OAR 581-002-0001(2).
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In this appeal, the department has completed its investigation to determine whether discrimination may
have occurred. This letter constitutes the department’s order as to whether discrimination may have
occurred.

PROCEDURAL BACKGROUND
This is an appeal alleging discrimination by Lourdes Public Charter School.

On December 20, 2019, one of Student A’s parents (Parent A) approached Administrator 1, requesting to
discuss an interaction that had occurred between the administrator and Student A on December 19, 2020.
On January 15, 2020, Parents sent a letter of complaint to the board about the December 19th incident,
specifying that Administrator | had harassed, intimidated, and bullied Student A on the basis of disability.
Parents also alleged that Administrator 1 had engaged in other discriminatory conduct. On January 30,
2020, Parents met with Administrator 1, a teacher at the school (Teacher 1), and a member of Lourdes
Public Charter School Board of Directors (Board Member 2) to discuss the December 19th incident and
other alleged discriminatory conduct. The school directed Parents to meet with Administrator 1 before
appearing before the board in accordance with the school’s complaint process. On February 4, 2020,
Parents sent a second letter of complaint to the board reiterating their complaint of harassment,
intimidation, and bullying by Administrator 1. As part of their complaint, Parents raised the issue of
discrimination on the basis of disability. Thereafter, Parents corresponded with a member of the board
(Board Member 1) who communicated to Parents that the school could not find an investigator to
investigate Parents’ allegations.

In its response to Parents’ appeal, the district argues that Parents’ complaint was heard by the board at
its February 4, 2020, meeting. Parents were not provided with a decision. On multiple occasions, the board
communicated to Parents that the school could not find an investigator. In short, the school had actual
notice of alleged facts that would constitute, if true, discrimination under Oregon law and rule.? The
school continued to communicate its intent to investigate Parents’ allegations, but did not do so.

For the reasons articulated above, the department accepted Parents’ appeal on June 11, 2020.%* The
department accepted the appeal pursuant to OAR 581-002-0005(1)(a)(C), under which the department
will accept a complaint on appeal if “[t]he district fails to resolve the complaint within 90 days of the initial
filing of the complaint.”

PRELIMINARY FINDINGS OF FACT

After conducting its investigation, the Oregon Department of Education makes the following findings of
fact:

23 See ORS 659.850 (prohibiting discrimination on the basis of disability in an education program or service financed
in whole or in part by moneys appropriated by the Legislative Assembly) and OAR 581-021-0045 (prohibiting
discrimination on the basis of disability in certain educational agencies, programs, or services under the jurisdiction
of the State Board of Education).

2 The department also sent the district notice of an appeal on May 6, 2020. The department subsequently amended
the notice to correct any deficiencies. The sent the amended notice on June 11, 2020, making that the official date
of notice.
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1. Attimes relevant to this appeal, Student attended REDACTED grade at Lourdes Public Charter
School, which is located within the Scio School District.

2. OnNovember 1, 2019, the school formulated a 504 Plan for Student A. The plan specified that
Student A had been diagnosed with REDACTED. Under the plan, the school was supposed to
provide Student A with certain accommodations, including “shortened spelling lists, oral
testing when needed, preferential seating, shortened percentage on accuracy [of] reading
tests, a break if showing high levels of frustration, reduced math assignments, extra
scaffolding to repeat major concepts in reading and math classes, and extended time on
assignments.”

3. OnDecember 19,2019, Administrator 1 directed Student A to redo an assignment for Teacher
1. Student A completed the assignment during recess. Student A attempted to complete the
assighment as directed, but was unable to complete it to Administrator 1’s satisfaction.
Administrator 1 directed Student A to complete the assignment a second time. Student A’s
second attempt also was not to Administrator 1’s satisfaction. Parents allege that after
Student A’s second attempt, Administrator 1 tore pages from Student A’s notebook and
discarded them, thereby destroying Student A’s work. Parents allege that Administrator 1
verbally criticized Student A for not completing the assignment correctly. Because of this
incident, Student A was distressed. Student A went to the bathroom. Later, three other
students (Student 1, Student 2, and Student 3) entered the bathroom and witnessed Student
A crying.

4. OnDecember 19, 2019, after the events at the school transpired, Student A’s pediatrician saw
Student A for a panic attack.

5. On December 19, 2019 — the same day on which Administrator 1 directed Student A to
complete the assighment — Student A prepared a handwritten account of their experience.
The record describes Administrator 1 requiring Student A to redo the assignment during
recess. Student A wrote,

When | was done | held [the assignment] up for [Administrator 1]. But
[Administrator 1] aggressively yanked it out of my hands & started
yelling at me & ripped it, the paper out of my notebook[,] then
crumpled it up & threw it away. And said to do it again.
[Administrator 1] yelled. Then 5 minutes later [Administrator 1]
yelled & said . . . hurry up and walk. The page had two assignments
so now | don’t get the grade for it. | was tired & stressed so | started
to cry & then panic so | left. | went to the bathroom. | couldn’t stop
crying. [Student 1, Student 2, and Student 3] found me[.] | was
gasping for error & dizzy. They helped calm me down. But | didn’t tell
[Teacher 1].
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6. On December 20, 2019, Parent A sent an email to a teacher at the school [Teacher 4], asking
for their advice regarding what had happened to Student A the previous day. In the email,
Parent A wrote,

Today | was called to pick up [Student A] at school. | was told that she
wasn’t feeling good|,] then that [Student A] wasn’t “doing well,”
“wasn’t functioning in class.” When | picked her up, [Student A] told
me that she had a panic attack because [Administrator 1] raised her
voice at her for not finishing an assignment right. [Administrator 1]
had kept [Student A] in for recess to do work. [Administrator 1] took
the notebook [Student A] had been writing on, ripped up the pages
she’d completed . .. crumpled them up, and told [Student A] to redo
it. [Student A] said this was her third attempt to complete the
assignment. [Student A] went into the bathroom and cried. She said
she couldn’t breath[e] and was shaking. Her stomach was also upset.
Some of her friends found her and calmed her down, then [Student
A] asked a teacher to call me.

7. On December 20, 2019, Teacher 4 emailed Parent A, advising them to send a letter or email
to the school documenting the events “and reiterating that with [Student A’s]
accommodations she should not be experiencing that level of anxiety as school.”

8. OnlJanuary 15, 2020, Parents filed a complaint with the school outlining their concerns about
Administrator 1’s conduct. With the complaint, Parents included the December 20, 2019,
email to Teacher 4 and Teacher 4’s response. Parents also included Student A’s 504 Plan,
records of Student A’s December 19th visit to their physician for a panic attack, and student
A’s handwritten account of the incident. Parents wrote,

[The] Student Handbook states, in the Parental Conflict resolution
section, that, “concerns be addressed at the lowest possible level.”
[Administrator 1] is the teacher and also the administrator so, on
Friday[,] December 20, | spoke with [Administrator 1] after class,
asking if we could meet to discuss the incident of [Administrator 1]
raising their voice to [Student A] and ripping up [Student A’s] work. |
told [Administrator 1] that | was concerned because some of [Student
A’s] friend[s] found [Student A] in the bathroom crying and struggling
to breath. [Administrator 1] said that [Student A] was supposed to
turnin an assignment twice and didn’t. | repeated that | would like to
discuss it at a later date with other people present. [Administrator 1]
said, “Well that’s what happened. There is nothing to discuss.” |
asked [Administrator 1] if [they were] refusing to speak with me and
[Administrator 1] commented [they] didn’t have the time. | asked
[Administrator 1] again if we could speak at a later date.
[Administrator 1] didn’t give me an answer but walked away
grumbling.
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Parents further alleged in their complaint that [Adminisrtator 1’s] conduct was witnessed by
three students [Student 5, Student 6, and Student 7]. Parents also stated that they had
followed the school’s procedure for filing a complaint. Parents’ quoted from the school
handbook, “It’s the Board’s expectation that your child’s teacher be contacted before
administrative or board involvement. If the result of the contact are unsatisfactory, the parent
should then approach the administrator. The final step in the ‘chain of command’ is the Board
of Directors.””?> Parents included with the complaint a written outline of their concerns for
both the incident that occurred on December 19, 2019, and other incidents witnessed by
Parent A.

9. OnJanuary 22, 2020, the school sent a letter to the Parents about the incident that occurred
on December 19, 2019. In the letter, the school asked Parents to discuss the incident with
Administrator 1 in accordance with the school’s complaint process.

10. On January 30, 2022, Parent A, Student A, Administrator 1, Teacher 1, and Board Member 2
met to discuss Parents concerns as outlined in their January 15th complaint. During the
meeting, the parties discussed Administrator 1’s actions toward Student A on December 19,
2019. Parent A alleged that these actions were in violation of Student A’s 504 Plan. Parent A
also stated that Administrator 1 used Student A and other students in “punitive actions” taken
against Student 4, who also has a disability.

11. On February 4, 2020, Parents sent a letter to Lourdes Public Charter School’s Board of
Directors, documenting the January 30th meeting and making several allegations about
Administrator 1. In the letter, Parents reported:

a. That on October 10, 2019, during a field trip, Administrator 1 grabbed Student A and
spoke to them in a harsh manner. Parent A was chaperoning the field trip. Toward the
end of the field trip, as Parent A was leaving, Administrator 1 allegedly grabbed Student
A by the arm and asked, “What do you think you’re doing?”

b. That on December 12, 2019, Parent A witnessed Administrator 1 yelling at Student A and
other students while the students were cleaning up the gymnasium after a school event.

c. Thaton December 19, 2019, Administrator 1 made Student A work on an assignmentin a
manner that violated Student A’s 504 Plan and destroyed Student A’s work.

d. That Administrator 1 had treated Student 4 improperly. Administrator 1 allegedly had
students, including Student A, clap in class to redirect the behavior of Student 4, who was
crying. Parents stated that Student 4 was crying as a result of their disability.

In the letter, Parents’ also recounted Parent A’s initial attempt to meet with Administrator 1
on December 20, 2019. Parents communicated a concern that Administrator 1 would
interfere with the investigation. Parents requested that the school appoint an independent
investigator to investigate the incident and their other concerns.

5 Lourdes Public Charter School’s school handbook contains no other instructions for filing a complaint.
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12. On February 28, 2020, Board Member 1 sent an email to Parents indicating that the school
was working with its insurance carrier to locate an independent investigator.

13. On March 5, 2020, Board Member 1 sent an email to Parents reporting that the school’s
insurance carrier did not have any resources for the school to use to find an independent
investigator.

14. On March 18, 2020, Board Member 1 sent an email to Parent A, further explaining why the
school could not find an independent investigator.

15. On March 19, 2020, Parent A sent an email to Board Member 1, inquiring whether the school
would move forward with the investigation of the February 4th complaint following the
Governor’s orders to close schools because of COVID-19.

16. On April 3, 2020, Parent A corresponded with the department about the school not moving
forward with the investigation of the February 4th complaint. Parent A explained that Student
A has REDACTED and was mistreated by the school. Parent A explained that they had used
“proper channels to try to resolve the conflict” and that “[w]e are at a standstill now as the
board tries to find a nonbiased party to do a fact finding investigation.”

17. On April 13, Parents informed the school that they would move forward with the appeal to
the department.

18. On May 6, 2020, the department sent the district notice of this appeal, requesting the school
and district respond to Parents’ allegations.

19. On June 11, 2020, the department sent the school and the district an amended notice of this
appeal.

20. On August 21, 2020, the department interviewed Parents.

a. With respect to the incident occurring on October 10, 2019, when Administrator 1
allegedly grabbed Student A and spoke to them in a harsh manner, Parent A reported
being shocked and angered by the abruptness of the incident. Parent A stated that they
were emotionally unable to speak to Administrator 1 about the incident at the time.
Parent 1 stated that they planned to address the situation with Administrator 1 during
parent teacher conferences.

b. With respect to the incident that occurred on December 12, 2019, when Parent A
witnessed Administrator 1 allegedly yelling at Student A and other students while the
students were cleaning up after a school event, Parent A stated that Administrator 1 was
directing the students as they were cleaning and described the students as complying
with Administrator 1’s directions.
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21. On September 14, 2020, the department interviewed a parent whose child attended the
school (Parent C). In the interview, Parent C reported that Administrator 1 often raises their
voice toward students and “regularly loses [their] cool.”

22. On October 2, 2020, the department interviewed Administrator 1.

a. In the interview, Administrator 1 stated that Student A’s 504 Plan was generally not
necessary. Administrator 1 stated that Student A could complete assigned work without
the accommodations required by the 504 Plan.

b. With respect to the incident occurring on October 10, 2019, when Administrator 1
allegedly grabbed Student A and spoke to them in a harsh manner, Administrator 1 stated
that they did not recall the incident.

c. With respect to the incident that occurred on December 12, 2019, when Administrator 1
allegedly yelled at Student A and other students while the students cleaned the
gymnasium after a school event, Administrator 1 acknowledged yelling at the students.
Administrator 1 stated that they did so because the acoustics in the gymnasium required
them to yell to be heard.

d. With respect to the incident that occurred on December 19, 2019, Administrator 1 stated
that requiring Student A to finish the assignment stemmed from Student A being absent,
missing assignments, and generally not performing at grade level, especially in reading.
Administrator 1 acknowledged taking papers from Student A’s notebook.

e. With respect to allegations made about Administrator 1’s treatment of Student 4,
Administrator 1 explained that Student 4 would often scream in class and disrupt the
learning of other students. Administrator 4 reported that Student 4 worked with a
behavior specialist provided by the district. When Student 4 screamed, other students
were instructed to clap in unison to reorient Student 4’s focus.

ANALYSIS OF ALLEGATIONS OF DISCRIMINATION
Under Oregon’s anti-discrimination statute,

A person may not be subjected to discrimination in any public
elementary, secondary or community college education program or
service, school or interschool activity or in any higher education program
or service, school or interschool activity where the program, service,
school or activity is financed in whole or in part by moneys appropriated
by the Legislative Assembly.2®

26 ORS 659.850(2). OAR 581-021-0045(2) applies this prohibition specifically to the types of schools regulated by the
Department: “No person in Oregon shall be subjected to discrimination in any public elementary or secondary
school, educational program or service, or interschool activity where the program, service, school, or activity is
financed in whole or part by monies appropriated by the Legislative Assembly.”
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For purposes of this prohibition, “discrimination” is defined to mean “any act that unreasonably
differentiates treatment, intended or unintended, or any act that is fair in form but discriminatory in
operation, either of which is based on race, color, religion, sex, sexual orientation, national origin, marital
status, age or disability.”?’

In applying this prohibition to school districts, OAR 581-021-0045(3) specifically states that a school
district may not:

(a) Treat one person differently from another in determining
whether such person satisfies any requirement of condition for the
provision of such aid, benefit, or service;

(b) Provide different aid, benefits, or services; or provide aids,
benefits, or services in a different manner;

(c) Deny any person such aid, benefit, or service;

(d) Subject any person to separate or different rules of behavior,
sanctions, or other treatment;

(e) Aid or perpetuate discrimination by joining or remaining a
member of any agency or organization which discriminates in providing
any aid, benefit, or service to students or employees; [or]

(f) Otherwise limit any person in the enjoyment of any right,
privilege, advantage, or opportunity.

The question on appeal is whether Greater Albany Public Schools — under the circumstances at hand —
violated either ORS 659.850, OAR 581-021-0045(3)(d) by denying Student a benefit, aid, or service, or OAR
581-021-0045(3)(f) by limiting Student in the enjoyment of a right, privilege, advantage, or opportunity.

A. Applicability of Federal Law

With respect to analyzing an educational entity’s duties with complaints alleging discrimination on the
basis of disability, the Oregon Department of Education relies on the application of Section 504 of the
federal Rehabilitation Act of 1973 (Section 504) and federal regulations implementing Section 504.
Because Section 504 has the same intent as ORS 659.850 and OAR 581-021-0045, and because the text of
ORS 659.850 and OAR 581-021-0045 allow the state statute and rules to be applied broadly, the
interpretation of Section of 504 and its implementing regulations by federal courts and the United States
Department of Education’s Office for Civil Rights (Office for Civil Rights) is an important tool for the Oregon
Department of Education to use in adjudging the application of ORS 659.850 and OAR 581-021-0045.

Under Oregon’s anti-discrimination statue, “discrimination” is defined to mean “any act that
unreasonably differentiates treatment, intended or unintended, or any act that is fair in form but

27 ORS 659.850(1). OAR 581-021-0045(1)(a) uses an identical definition for “discrimination” for purposes of the
Department’s regulatory authority over public elementary and secondary schools.
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discriminatory in operation, either of which is based on race, color, religion, sex, sexual orientation,
national origin, marital status, age or disability.” %

Section 504 is a federal law that prohibits disability discrimination by recipients of federal financial
assistance.?® All educational entities that receive federal financial assistance from the United States
Department of - whether directly or indirectly — must comply with the statute and regulations
implementing the statute. Generally, the statute requires such recipients to provide students who are
disabled within the meaning of the statute with a free and appropriate education.3° Students covered by
the statute are entitled to receive regular or special education services designed to meet their individual
educational needs.3! An educational entity must provide those services in a manner that meets the needs
of students who are disabled as adequately as the district meets the needs of students who are not
disabled.*?

Under state law, an educational entity cannot act in a manner that is “fair in form but discriminatory in
operation.”>? By not providing regular or special education services designed to meet students’ individual
educational needs, and thereby failing to meet the needs of a students who are disabled as adequately as
the needs of students who are not disabled, an educational entity provides educational services in a
manner that is “fair in form but discriminatory in operation.”

Generally, developing and implementing a 504 Plan is the means by which an educational entity ensures
that a student is receiving a free and appropriate education. To develop and implement a 504 Plan, an
educational entity must evaluate students suspected of having a disability.3* An educational entity must
evaluate any student who has a physical or mental impairment that limits one or more life activities, or
who is regarded as having such an impairment.3® In evaluating students for disability, educational entities
must use a variety of data, including achievement tests, teacher recommendations, manifestations of
impairment, and adaptive behavior.3¢

To implement a 504 Plan, an educational entity must provide the student with the aids, services,
accommodations, and modifications identified in the 504 Plan. An educational entity’s “failure to
implement the aids, services, accommodations, or modifications identified in the 504 Plan of a student
with a disability may deny the student a [free and appropriate education] and, thus, violate Section 504.”3”
However, developing and implementing a 504 Plan is not the exclusive means by which an educational
entity may ensure a free and appropriate education.3®

28 ORS 659.850(1). OAR 581-021-0045(1)(a) uses an identical definition for “discrimination” for purposes of the
Department’s regulatory authority over public elementary and secondary schools.

2929 U.S.C. 794; 34 C.F.R. part 104.

3029 U.S.C. 794; 34 C.F.R. part 104.

3134 C.F.R. 104.33.

3234 C.F.R. 104.33.

33 ORS 659.850.

3434 C.F.R. 104.35(a).

3542 U.S.C. 12102.

3634 C.F.R. 104.35(b).

37 United States Department of Education Office for Civil Rights, Hillsborough County School District Investigation
Letter Complaint Number 04-15-1023, 4 (May 15, 2015).

38 See id. (explaining that “[iimplementation of an Individualized Education Program (IEP) developed in accordance
with the Individuals with Disabilities Education Act (IDEA) is one means of meeting” the standards set forth in Section
504).
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If there is a complaint related to the 504 Plan, an educational entity is required to follow certain grievance
procedures. The grievance procedures must ensure that complaints are resolved in a prompt and
equitable manner.?® In evaluating whether a school district’s grievance procedures are prompt and
equitable, the Office for Civil Rights will examine, among other factors, whether the procedures afford
complainants an opportunity for an adequate, reliable, and impartial investigation and whether
reasonably prompt timeframes have been established for the various stages of the complaint process.

B. Whether Administrator 1 Discriminated Against Student A and Student 4 on the Basis of
Disability

Parents allege that Administrator 1 discriminated against Student A on three occasions. First, on October
10, 2019, during a field trip, Administrator 1 grabbed Student A and spoke to them in a harsh manner.
Second, on December 12, 2019, Administrator 1 yelled at Student A and other students while the students
were cleaning up the gymnasium after a school event. Third, on December 19, 2019, Administrator 1 made
Student A work on an assignment in a manner that violated Student A’s 504 Plan and destroyed Student
A’s work. Additionally, Parents allege that Administrator 1 had treated Student 4 improperly.
Administrator 1 allegedly had students, including Student A, clap in class to redirect the behavior of
Student 4, who was crying. Parents stated that Student 4 was crying as a result of their disability.

1. The October 19, 2019, Incident

With respect to the incident occurring on October 10, 2019, there is no evidence on the record that
Administrator 1 treated Student A in that manner because Student A was disabled. Parent A reported
being shocked and angered by the abruptness of the incident. Parent A stated that they were emotionally
unable to speak to Administrator 1 about the incident at the time. Parent 1 stated that they planned to
address the situation with Administrator 1 during parent teacher conferences. Evidently, that discussion
never happened.

Parent A was understandably upset by this incident. Any parent would be shocked by Administrator 1’s
actions. However, the test as to whether a student is discriminated against under ORS 659.850 and OAR
581-022-0045 is whether the student is treated differently, provided different aid, benefits, or services,
or denied aids, benefits, and services because of their disability. There is not such evidence on the record
here.

Furthermore, the incident that occurred on October 10, 2019, happened before the formulation of
Student A’s 504 Plan. With respect to this incident, Administrator 1’s actions could not have been in
violation of the terms of the plan.

2. The December 12, 2019, Incident
With respect to the incident occurring on December 12, 2019, there is no evidence on the record that

Administrator 1 grabbed and spoke to Student A because of Student’s disability. Administrator 1
acknowledged yelling at Student A and other students on that date, but the evidence indicates that

3934 C.F.R. § 104.7(b).
40 1,
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Administrator 1 did so because the acoustics in the gymnasium required them to yell to be heard. They
did not do so because of Student A’s disability.

Furthermore, Student A’s 504 Plan is not applicable to the events that occurred on December 12, 2019.
Student A’s 504 Plan required the school to provide Student A with certain accommodations, including
“shortened spelling lists, oral testing when needed, preferential seating, shortened percentage on
accuracy [of] reading tests, a break if showing high levels of frustration, reduced math assignments, extra
scaffolding to repeat major concepts in reading and math classes, and extended time on assignments.” All
of these accommodations concern the teaching and testing of Student A. They do not concern the
conditions under which Student A assists in cleaning up after a school event.

3. The December 19, 2019, Incident

With respect to the incident occurring on December 19, 2019, there is sufficient evidence to find that
Administrator 1 violated the terms of Student A’s 504 Plan.

On that date, Administrator 1 directed Student A to redo an assignment for Teacher 1. Student A
completed the assignment during recess. Student A attempted to complete the assignment as directed,
but was unable to complete it to Administrator 1’s satisfaction. Administrator 1 directed Student A to
complete the assignment a second time. Student A’s second attempt also was not to Administrator 1's
satisfaction. After Student A’s second attempt, Administrator 1 tore pages from Student A’s notebook and
discarded them, destroying Student A’s work. Parents allege that Administrator 1 verbally criticized
Student A for not completing the assignment correctly.

Because of this incident, Student A was distressed. Student A went to the bathroom. Later, three other
students (Student 1, Student 2, and Student 3) entered the bathroom and witnessed Student A crying. On
that same day, Student A went to their pediatrician because they were having a panic attack.

Student A subsequently documented this incident, preparing a handwritten account of their experience.
Parent A also documented the incident, writing an email to Teacher 4, asking for their advice. Teacher 4
responded to Parent A by stating that under Student A’s 504 Plan, they should not be experiencing that
level of anxiety at school.

In consideration of the evidence, the department finds that Administrator 1 clearly violated Student’s A’s
504 Plan on December 19, 2019. Under Student A’s 504 Plan, the school was to provide Student A with
certain accommodations, including “shortened spelling lists, oral testing when needed, preferential
seating, shortened percentage on accuracy [of] reading tests, a break if showing high levels of frustration,
reduced math assignments, extra scaffolding to repeat major concepts in reading and math classes, and
extended time on assignments.” On this occasion, Student A was denied taking a “break if showing high
levels of frustration” and the “extra scaffolding” needed to accomplish the assignment. Student A had to
complete the assignment under the watchful eye of Administrator 1, whose actions increased Student A’s
level of frustration instead of alleviating them, and who provided Student A with little to no extra support.
During an interview with the department, Administrator 1 acknowledged some of his alleged behavior,
including taking pages from Student A’s notebook.
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During the same interview, Administrator 1 admitted that they did not see a need to adhere to Student
A’s 504 Plan. Administrator 1 stated that Student A’s 504 Plan was generally not necessary. Administrator
1 stated that Student A could complete assigned work without the accommodations required by the 504
Plan. Administrator 1 also contradicted their statement that Student A’s 504 Plan was “not necessary.”
Administrator 1 stated that requiring Student A to finish the assighment stemmed from Student A being
absent, missing assignments, and generally not performing at grade level, especially in reading. In
consideration of these statements, the department is left to conclude that Administrator 1 believed that
Student A was struggling at school, but in no way ascribed those struggles to Student A’s dyslexia.

The statements of Parent C further support the contention that Administrator 1’s actions distressed
Student A. During a departmental interview, Parent C stated that Administrator 1 often raises their voice
toward students and “regularly loses [their] cool.”

In consideration of the evidence, the department finds that Administrator 1, and therefore Lourdes Public
Charter School, may have violated the terms of Student A’s 504 Plan on December 19, 2019, by not
adhering to the accommodations listed in the plan and by not

4. The Incident Involving Student 4

With respect to Student 4, Parents allege that Administrator 1 treated Student 4 improperly by having
students, including Student A, clap in class to redirect the behavior of Student 4, who was crying. Parents
stated that Student 4 was crying in response to this event as a result of their disability.

During an interview with the department, Administrator 1 explained that students were clapping in class
because Student 4 would often scream in class and disrupt the learning of other students. Administrator
4 reported that Student 4 worked with a behavior specialist provided by the district. When Student 4
screamed, other students were instructed to clap in unison to reorient Student 4’s focus.

The evidence on record indicates that the clapping was not done to discriminate against Student 4, but to
benefit Student 4. There is no evidence to the contrary.

B. Whether Lourdes Public Charter School Failed to Provide Student A with an Equitable Complaint
Process

Lourdes Public Charter School’s Student Handbook describes the following complaint process:

If there are concerns about school issues, it is the policy of the Lourdes
Public Charter School that such concerns be addressed at the lowest
possible level. It is the Board’s expectation that your child’s teacher be
contacted before administrative or board involvement. If the results of
the contact are unsatisfactory, the parent should then approach the
administrator. The final step in the chain of command is the Board of
Directors.*

41 Lourdes Public Charter School’s school handbook contains no other description of the school’s complaint process.

Oregon Department of Education
255 Capitol St NE, Salem, OR 97310 | Voice: 503-947-5600 | Fax: 503-378-5156 | www.oregon.gov/ode



It appears as if the school followed its process. After Parents filed their January 15th complaint with the
school, the school redirected them to first meet with Administrator 1. Parents did so on January 30, 2020.
Afterwards, Parents were allowed to file with Lourdes Public Charter School Board of Directors.

That said, the evidence indicates that the school violated the requirements for investigating 504
complaints as required by federal law. Federal regulations require 504 complaints to be equitable. To be
equitable, educational entities need to process 504 complaints in an adequate, reliable, and impartial
manner and to be promptly investigated.*? In this case, the board redirected Parents to first file with
Administrator 1, the person against whom Parents complaint was filed. Further, the school did not provide
prompt relief. When Parents requested an independent investigator, the school communicated several
times over the course of a month that they could not obtain one. The school wrote to Parents that they
were incapable of finding an independent investigator on February 28, 2020, March 5, 2020, and March
18, 2020. The school also failed to investigate the matter over the course of the next two months. After
Parents sent the February 4th letter they were basically waiting for the department to be able to take the
appeal.

Because the charter between the school and Scio School District is contingent on not violating anti-
discrimination law, the district necessarily must be involved in future appellate processes. In this case, the
violation concerns failure to implement proper procedures for processing complaints alleging violations
of 504 law. The district necessarily must be involved in the correction of that deficiency in order to confirm
that the terms of the charter between the school and the district are being fulfilled.

In consideration of the evidence, the department finds that Lourdes Public Charter School may have failed
to provide Student A with equitable relief in violation of federal 504 law and regulation.

APPEALS ALLEGING UNLAWFUL RESTRAINT AND SECLUSION
The final question on appeal is whether Administrator 1 unlawfully restrained Student A.
Under state law,

(2)(a) Restraint or seclusion may be used on a student in a public
education program only under the following circumstances:

(A) The student’s behavior imposes a reasonable threat of
imminent, serious bodily injury to the student or others; and

(B) Less restrictive interventions would not be effective.*

State law defines “restraint” to mean “the restriction of a student’s actions or movement by holding the
student or using pressure or other means.”**

If restraint is used on a student in a public education program, then the public education program must
adhere to certain procedures. For example, under ORS 339.294, a public education program must provide
notice to a parent following a restraint or a seclusion. Specifically, a public education program must

4234 C.F.R. § 104.7(b).

43 ORS 339.291(1)(a). See also OAR 581-021-0553(2)(a)(A)(B) (setting forth the same standard).

44 ORS 339.285(1)(a). See also OAR 581-021-0550(3) (defining physical restraint in exactly the same manner as ORS
339.285(1)(a)).
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provide a parent with “verbal or electronic notification of the incident by the end of the school day when
the incident occurred,” and “written documentation of the incident within 24 hours of the incident.”*®

On appeal, Parents argue that Administrator 1 unlawfully restrained Student A on October 10, 2019, when
Administrator 1 grabbed Student A during a field trip.

There is no evidence on the record that Student A’s behavior was “a reasonable threat of imminent,
serious bodily injury to the student or others.” There is also no evidence on record that the school followed
the procedures required by law following a restraint of a student. Thus, if Administrator 1’s actions
constitute restraint of Student A, Administrator 1 violated state restraint and seclusion law.

In this case, there is not enough evidence on the record for the department to find that Administrator 1
unlawfully restrained Student A. First, the only evidence on the record that Administrator 1 grabbed
Student A is the testimony of Parent A, who was leaving the vicinity of the area when she saw the incident.
Administrator 1 does not deny having committed the act, but also does not remember the incident, and
there is no other corroborating evidence that the incident occurred. The department finds that there is
insufficient evidence to find that it is more likely than not that this incident occurred.

Second, even if the incident occurred, there is no evidence on the record that Student A’s actions or
movement were restricted. If the incident did occur, the grab could have been a momentary grasping of
the arm, where Administrator 1 reached out to draw Student A’s attention, immediately letting go, and
not restricting Student A’s actions or movement in any way. Again, the department finds that there is
insufficient evidence to find that it is more likely than not that Student A’s actions or movement were
restricted.

The department finds that Administrator 1 did not unlawfully restrain Student A.

CONCLUSION

In conclusion, the Oregon Department of Education finds that:

e Lourdes Public Charter School did not discriminate against Student A on the basis of disability on
October 10, 2019, or December 12, 2019;

e Lourdes Public Charter School may have discriminated against Student A on the basis of disability
on December 19, 2019;

e Lourdes Public Charter School did not discriminate against Student 4 on the basis of disability;

e Lourdes Public Charter School may have failed to provide Student A with equitable relief in
violation of federal 504 law and regulation; and

e Lourdes Public Charter School did not unlawfully restrain Student A.

45 ORS 339.294(2)(a) and (b).

Oregon Department of Education
255 Capitol St NE, Salem, OR 97310 | Voice: 503-947-5600 | Fax: 503-378-5156 | www.oregon.gov/ode



Accordingly, the department encourages Lourdes Public Charter School to reach an agreement with
Parents through conciliation. If the school cannot reach an agreement with Parent through conciliation
within 30 days, or at a time otherwise agreed to by the parties, the department will issue a final order.

Because Lourdes Public Charter School has a charter agreement with Scio School District, the district may
participate in the conciliation process. Because the terms of the charter require the school to adhere to
anti-discrimination law, the department encourages the district to do so.

If Parents, the school, or the district wishes to use the department as a resource during conciliation,
Parents, the school, or the district may contact the department.*

If you have any questions, please contact me.

Sincerely,

Mark Mayer
Government and Legal Affairs
Mark.Mayer@state.or.us

46 The department’s 504 expert is Winston Cornwall. He may be reached at: Winston.Cornwall@ode.state.or.us.
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	November 1, 2021 
	BY EMAIL 
	REDACTED 
	Linda A. Duman, Administrator 
	Linda A. Duman, Administrator 
	Lourdes Public Charter School 
	39035 Jordan Road 
	Scio, OR 97374 

	Steve Martinelli, Superintendent 
	Steve Martinelli, Superintendent 
	Scio School District 
	38895 NW 1st Avenue 
	Scio, OR 97374 

	RE: Case #2020-SG-02 
	REDACTED, Administrator Duman, and Superintendent Martinelli: 
	This letter is the final order on the June 11, 2020, appeal filed by REDACTED (Parents) against Lourdes Charter School and Scio School District. 
	APPELLATE PROCEDURES FOR COMPLAINTS ALLEGING DISCRIMINATION 
	On appeal, Parents allege that Lourdes public Charter School and Scio School District discriminated against their child (Student). Parents specifically allege that (1) an administrator at Lourdes Public Charter School (Administrator 1) repeatedly harassed Student A on the basis of disability and restrained Student A on one occasion, and (2) Lourdes Public Charter School failed to provide Student A with an equitable complaint process. 
	I. 
	Appellate Procedures Alleging Discrimination 

	The Oregon Department of Education has jurisdiction to resolve this complaint as specified in OAR 581-002-00003. When a person files with the department an appeal of a complaint alleging 
	The Oregon Department of Education has jurisdiction to resolve this complaint as specified in OAR 581-002-00003. When a person files with the department an appeal of a complaint alleging 
	discrimination, the department will initiate an investigation to determine whether discrimination may have occurred.
	1 
	1 



	If the department determines that a violation of a law or rule described in OAR 581-002-0003 occurred, the department must issue a preliminary order to the complainant and the district.The preliminary order must include a reference to the district decision that is on appeal, the procedural history of the appeal, the department’s preliminary findings of fact, and the department’s preliminary conclusions.
	2 
	2 

	3 
	3 


	If the department issues a preliminary final order, the complainant and district must attempt to reach an agreement on how to resolve the matter through conciliation.If the parties do not reach an agreement through conciliation, the department will issue a final order as described in OAR 581-002-0017.The final order must include a reference to the district decision that is on appeal, the procedural history of the appeal, the department’s findings of fact, the department’s conclusions, and a short explanatio
	4 
	4 

	5 
	5 
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	II. 
	Appeals of Complaints Originating at Public Charter Schools 

	Because the specific school against which Parents filed a complaint is a public charter school, it is important to clarify how the law provides the Oregon Department of Education with jurisdiction over this matter. Procedurally, the department has jurisdiction over districts, not public charter schools.Under the law, a district must have an opportunity to hear a complaint originating in a public charter school with which it holds its charter. In this case, Scio School District did not have an opportunity to
	7 
	7 


	Generally, a school district may delegate any duty to a public charter school that is otherwise required by law to be met by the school district, including the duty to process complaints originating in the public charter school. However, this ability to delegate does not apply to all duties imposed by law. This case involves such a duty. Under ORS 338.165, “[t]he school district in which a public charter school is located shall identify, locate[,] and evaluate students enrolled in the public charter school 
	Generally, a school district may delegate any duty to a public charter school that is otherwise required by law to be met by the school district, including the duty to process complaints originating in the public charter school. However, this ability to delegate does not apply to all duties imposed by law. This case involves such a duty. Under ORS 338.165, “[t]he school district in which a public charter school is located shall identify, locate[,] and evaluate students enrolled in the public charter school 
	services.”The plain meaning of that statute clearly requires school districts to perform a duty with respect to students enrolled in public charter schools. 
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	OAR 581-002-0009. 
	1 

	OAR 581-002-0009(3)(a)(A). 
	2 

	. 
	3 
	Id

	OAR 581-002-0011. 
	4 

	OAR 581-002-0011(8). 
	5 

	OAR 581-002-0017(2). 
	6 

	OAR 581-002-0001(2). 
	7 
	See 

	This does not mean that a public charter school is not responsible for its actions related to determining which students may be in need of special education services. The plain meaning of ORS 338.165 does not prohibit a school district from delegating to a public charter school the duty to “identify, locate[,] and evaluate students” with disabilities. The statute merely states that a school district may not unilaterally delegate that duty. To put it differently, the statute does not state that a public char
	also 
	may not be held responsible 
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	In this case, after reviewing the charter between Scio School District and Lourdes Charter School, the department has determined that the duty to identify students with disabilities is a shared responsibility between the district and the school. The charter specifically states that the school must adhere to state discrimination law, which includes ORS 659.850. 
	Because the duty to “identify, locate[,] and evaluate students” with disabilities in this case is a shared responsibility, the department determined that both the district and the school should participate in conciliation.Because conciliation failed, the department will tailor any corrective action so that it is specific to the deficiency of the responsible party. Scio School District’s corrective action will be tailored to the areas in which it is deficient and Lourdes Charter School’s corrective action wi
	10 
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	III. 
	Status of Appeal 

	In this appeal, the department has completed its investigation and issued a preliminary final order in which the department determined that a violation of a law or rule described in OAR 581-002-0003 occurred. Parents, 
	Charter School, and Scio School District subsequently failed to conciliate. 
	This letter constitutes the department’s final order setting forth the department’s findings of fact, conclusions of law, and any corrective action to be taken by the school and the district. 
	ORS 338.165(1). 
	8 

	There are strong public policy considerations for why ORS 338.165 should be read only as a proactive duty and not as a prohibition on delegation. Because a public charter school has continuous direct contact with the students attending the public charter school, the school district may need the public charter school to report to the school district students that it has identified as having a disability. A reading of the statute that would impose upon the school district a unilateral duty would result in an 
	9 

	Importantly, if only a school district is deficient in “identifying, locating, and evaluating” students with disabilities, only the school district will be found deficient. 
	10 

	PROCEDURAL BACKGROUND 
	This is an appeal alleging discrimination by Lourdes Public Charter School. 
	On December 20, 2019, one of Student A’s parents (Parent A) approached Administrator 1, requesting to discuss an interaction that had occurred between the administrator and Student A on December 19, 2020. On January 15, 2020, Parents sent a letter of complaint to the board about the December 19th incident, specifying that Administrator I had harassed, intimidated, and bullied Student A on the basis of disability. Parents also alleged that Administrator 1 had engaged in other discriminatory conduct. On Janua
	In its response to Parents’ appeal, the district argues that Parents’ complaint was heard by the board at its February 4, 2020, meeting. Parents were not provided with a decision. On multiple occasions, the board communicated to Parents that the school could not find an investigator. In short, the school had actual notice of alleged facts that would constitute, if true, discrimination under Oregon law and rule.The school continued to communicate its intent to investigate Parents’ allegations, but did not do
	11 
	11 


	For the reasons articulated above, the department accepted Parents’ appeal on June 11, 2020.The department accepted the appeal pursuant to OAR 581-002-0005(1)(a)(C), under which the department will accept a complaint on appeal if “[t]he district fails to resolve the complaint within 90 days of the initial filing of the complaint.” 
	12 
	12 


	On April 19, 2021, the department issued a preliminary final order finding Charter School and School District may have been deficient on specified grounds. 
	Following April 19, 2021, the school and the district attempted to reach an agreement with Parents. The parties did not reach an agreement. 
	ORS 659.850 (prohibiting discrimination on the basis of disability in an education program or service financed in whole or in part by moneys appropriated by the Legislative Assembly) and OAR 581-021-0045 (prohibiting discrimination on the basis of disability in certain educational agencies, programs, or services under the jurisdiction of the State Board of Education). 
	11 
	See 

	The department also sent the district notice of an appeal on May 6, 2020. The department subsequently amended the notice to correct any deficiencies. The sent the amended notice on June 11, 2020, making that the official date of notice. 
	12 

	For good cause, the department extended the date by which it had to issue this final order until November 1, 2021. 
	This order constitutes the final order for case #2020-SG-02. 
	FINDINGS OF FACT 
	For purposes of making its final determination on case #2020-SG-02, the Oregon Department of Education adopts the findings of fact set forth in the preliminary final order issued for that case on April 19, 2021.
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	ANALYSIS 
	For purposes of making its final determination on case #2020-SG-02, the Oregon Department of Education adopts the analysis set forth in the preliminary final order issued for that case on April 19, 2021.
	14 
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	CONCLUSIONS 
	In consideration of the evidence, the Oregon Department of Education finds that Lourdes Charter School is deficient on the following grounds: 
	• 
	• 
	• 
	Lourdes Public Charter School failed to provide Student with equitable relief in violation of federal 504 law and regulation. 


	The department finds that Lourdes Charter School is not deficient with respect to any other alleged violation. 
	Accordingly, the department orders Lourdes Charter School to take the following corrective action: 
	I. 
	I. 
	Development of Procedures and Notice 

	a. 
	a. 
	a. 
	In consultation with Scio School District’s Director of Special Education, the school must develop written procedures outlining the school’s responsibilities to provide a free appropriate public education (FAPE) to qualified individuals with disabilities under Section 504 of the Rehabilitation Act of 1973 and its implementing regulations and Title II of the Americans with Disabilities Act of 1990 and its implementing regulations. The procedures must comply with requirements pertaining to (1) the educational
	In consultation with Scio School District’s Director of Special Education, the school must develop written procedures outlining the school’s responsibilities to provide a free appropriate public education (FAPE) to qualified individuals with disabilities under Section 504 of the Rehabilitation Act of 1973 and its implementing regulations and Title II of the Americans with Disabilities Act of 1990 and its implementing regulations. The procedures must comply with requirements pertaining to (1) the educational
	identification, evaluation, and placement of qualified individuals, and (3) the procedural safeguards available to qualified individuals, including all due process protections available to qualified individuals. 


	b. 
	b. 
	In consultation with Scio School District’s Director of Special Education, the school must develop written notice of procedural safeguards to be provided to any student with a Section 504 Plan who is attending the school and any parent or guardian of a student with a Section 504 Plan who is attending the school. 

	c. 
	c. 
	In consultation with Scio School District’s Superintendent, the school must develop written nondiscrimination policies and discrimination complaint procedures outlining the school’s responsibilities to provide an environment free of discrimination and harassment under ORS 659.850 and OAR 581-021-0045 and all applicable federal nondiscrimination laws.  The school must ensure the discrimination complaint procedures expressly state: 
	In consultation with Scio School District’s Superintendent, the school must develop written nondiscrimination policies and discrimination complaint procedures outlining the school’s responsibilities to provide an environment free of discrimination and harassment under ORS 659.850 and OAR 581-021-0045 and all applicable federal nondiscrimination laws.  The school must ensure the discrimination complaint procedures expressly state: 
	i. 
	i. 
	i. 
	Complainants may bypass any informal complaint steps and file a formal written complaint with the school’s administrator. 

	ii. 
	ii. 
	If the administrator is the subject of the complaint, the individual may file the complaint with the school board. 

	iii. 
	iii. 
	Complaints against the school board as a whole or against an individual board member may  be filed with the board’s chair, who may refer the complaint to the school’s attorney. Complaints against the school board’s chair may be filed with the school board’s vice chair. 

	iv. 
	iv. 
	The complainant – if the complainant is a person who resides in the district, a parent or guardian of a student who attends school in the district, or a student – is not satisfied after exhausting local complaint procedures, the district fails to render a written decision within 30 days of submission of the complaint at any step in the school’s complaint process, or fails to resolve the complaint within 90 days of the initial filing of the complaint, the complainant may file the complaint with the Oregon De




	d. 
	d. 
	By January 31, 2022, the school will provide the department with a draft of the written procedures, developed pursuant to this order, for the department’s review and approval. If the department orders the school to make any corrections to its procedures, notice, or timeline, the school must make the corrections and 
	By January 31, 2022, the school will provide the department with a draft of the written procedures, developed pursuant to this order, for the department’s review and approval. If the department orders the school to make any corrections to its procedures, notice, or timeline, the school must make the corrections and 
	resubmit the corrected document to the department not more than 14 calendar days after receiving the order. Once the department approves the procedures, the school must adopt the procedures not more than 14 calendar days after receiving the approval. 



	For the convenience of the parties, the preliminary final order is attached to this correspondence. 
	13 

	For the convenience of the parties, the preliminary final order is attached to this correspondence. 
	14 

	II. 
	II. 
	Notice 

	a. 
	a. 
	a. 
	Not more than 14 calendar days after the district adopts the procedures and notice developed pursuant to this order, the school must send by mail or electronic mail a copy of the procedures and notice to any student with a Section 504 Plan who is attending the school and any parent or guardian of a student with a Section 504 Plan who is attending the school. 

	b. 
	b. 
	Not more than 14 calendar days after sending a copy of the procedures and notice to students, parents, and guardians pursuant to this rule, the school must provide the department with the names of, and contact information for, all of the individuals who received a copy of the procedures and notice. 

	c. 
	c. 
	Not more than 14 calendar days after the department approves procedures developed pursuant to this order, the school must post a copy of the procedures on a webpage on the school’s website. The school must include a link to the webpage on the homepage of school’s website and in the school’s handbook for the 2022-2023 school year. 

	d. 
	d. 
	Not more than 14 calendar days after posting a copy of the procedures to a webpage on the school’s website, the school must notify the department that it posted the procedures. 

	e. 
	e. 
	By August 31, 2022 the school must send the department by mail or electronic mail the page from the school’s handbook for the 2022-2023 school year where the school included a link to the webpage. 


	III. 
	III. 
	III. 
	Training 
	Training 
	a. 
	a. 
	a. 
	The school must conduct a training on the procedures, notice, and procedural safeguards developed pursuant to this order for any school staff that may have responsibility for implementing the procedures or who otherwise have a responsibility related to the procedures, notice, or procedural safeguards. The training must include: (1) the school’s responsibilities for providing FAPE to qualified students with disabilities under Section 504 of the Rehabilitation Act of 1973 and its implementing 
	The school must conduct a training on the procedures, notice, and procedural safeguards developed pursuant to this order for any school staff that may have responsibility for implementing the procedures or who otherwise have a responsibility related to the procedures, notice, or procedural safeguards. The training must include: (1) the school’s responsibilities for providing FAPE to qualified students with disabilities under Section 504 of the Rehabilitation Act of 1973 and its implementing 
	regulations, and (2) the full range of services that can be provided under Section 504 of the Rehabilitation Act of 1973, including special education and related aids and services. 


	b. 
	b. 
	The school must conduct a training on the nondiscrimination policy and discrimination complaint procedures developed pursuant to this order for any school staff that may have responsibility for implementing the policy or who otherwise have a responsibility related to the procedures. The training must include: (1) the school’s responsibilities for providing an environment free of discrimination and protected class harassment under ORS 659.850 and OAR 581-021-0045, and (2) the full range of services that can 

	c. 
	c. 
	The school must conduct an annual training on mandatory reporting, which may be provided through PACE (Oregon School Boards Association). 

	d. 
	d. 
	The school must conduct a training on learning disabilities and trauma informed care. 

	e. 
	e. 
	Not later than February 28, 2022, the school must provide a copy of all materials that it intends to use to conduct the training required by this order to the department for approval. If the department orders the school to make any corrections to the materials, the school must make the corrections and resubmit the corrected materials to the department not more than 14 calendar days after receiving the order. 

	f. 
	f. 
	By March 31, 2022, the school must provide the department with confirmation that the school conducted the training required by this order by sending the department, by mail or electronic mail, a copy of a sign-in sheet containing the date on which the training was conducted and the names and titles of all school staff members who attended the training. 




	IV. 
	IV. 
	Scio School District Involvement 
	Scio School District Involvement 
	a. 
	a. 
	a. 
	The school must meet with Scio School District’s Director of Special Education to draft an agreement about when district staff – including, but not limited to, behavior specialists, occupational/physical therapists, school psychologists, clinical social workers, and child development specialists – must be contacted for consultation by, or included on, the school’s pre-referral and eligibility teams. The agreement must comply with requirements pertaining to (1) the educational 
	The school must meet with Scio School District’s Director of Special Education to draft an agreement about when district staff – including, but not limited to, behavior specialists, occupational/physical therapists, school psychologists, clinical social workers, and child development specialists – must be contacted for consultation by, or included on, the school’s pre-referral and eligibility teams. The agreement must comply with requirements pertaining to (1) the educational 
	setting for qualified individuals, (2) the identification, evaluation, and placement of qualified individuals, and (3) the procedural safeguards available to qualified individuals, including all due process protections available to qualified individuals. 


	b. 
	b. 
	By January 31, 2021, the school will provide the department with a draft of the agreement reached between the school and the district pursuant to this order.  If the department orders the school and the district to make any corrections to the agreement, the school and district must make the corrections and resubmit the corrected agreement to the department not more than 14 calendar days after receiving the order. 





	The department also orders Scio School District to take the following corrective action: 
	a. 
	a. 
	a. 
	The district must provide feedback on, and work collaboratively with Lourdes Public Charter School on developing, written procedures outlining the school’s responsibilities to provide FAPE to qualified individuals with disabilities. 

	b. 
	b. 
	The district must provide feedback on, and work collaboratively with Lourdes Public Charter School on developing, written procedures outlining the school’s responsibilities to provide an environment free of nondiscrimination and protected class harassment. 


	Upon request, the department will extend for good cause any of the timelines set forth in this order. 
	If Lourdes Charter School or Scio School District wishes to use the department as a resource in fulfilling the terms of this final order, the school or the district may contact the department.
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	If you have any questions, please contact me. 
	Sincerely, 
	Figure
	Mark Mayer 
	Mark Mayer 
	Government and Legal Affairs 
	Mark.Mayer@state.or.us 
	Mark.Mayer@state.or.us 
	Mark.Mayer@state.or.us 



	The department’s 504 expert is Winston Cornwall. He may be reached at: . 
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	Winston.Cornwall@ode.state.or.us
	Winston.Cornwall@ode.state.or.us
	Winston.Cornwall@ode.state.or.us



	April 19, 2021 
	BY EMAIL 
	REDACTED 
	REDACTED 
	REDACTED 
	REDACTED 

	Linda A. Duman, Administrator 
	Linda A. Duman, Administrator 
	Lourdes Public Charter School 
	39035 Jordan Road 
	Scio, OR  97374 

	Gary Temple, Superintendent 
	Gary Temple, Superintendent 
	Scio School District 
	38895 NW 1st Avenue 
	Scio, OR  97374 

	RE: Preliminary Final Order in Case #2020-SG-02 
	REDACTED, Administrator Duman, and Superintendent Temple: 
	This letter is the order on the June 11, 2020, appeal filed by REDACTED (Parents) alleging that Lourdes Public Charter School, located within Scio School District, violated ORS 659.850 (prohibiting discrimination in an education program or service financed in whole or in part by moneys appropriated by the Legislative Assembly) and OAR 581-021-0045 (prohibiting discrimination in certain educational agencies, programs, or services under the jurisdiction of the State Board of Education). To ensure compliance w
	16 
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	Appellate Procedures for Complaints Alleging Discrimination 
	On appeal, Parents alleges that Lourdes Public Charter School discriminated against their child (Student A) on the basis of disability. Parents specifically allege that (1) an administrator at Lourdes Public Charter School (Administrator 1) repeatedly harassed Student A on the basis of disability and restrained Student A on one occasion, and (2) Lourdes Public Charter School failed to provide Student A with an equitable complaint process. 
	A. Appellate Procedures Alleging Discrimination and Unlawful Restraint 
	The Oregon Department of Education has jurisdiction to resolve this appeal under OAR 581-002-0003. When a person files with the department an appeal of a complaint alleging discrimination or unlawful restraint, the department will initiate an investigation to determine whether discrimination or unlawful 
	The Oregon Department of Education has jurisdiction to resolve this appeal under OAR 581-002-0003. When a person files with the department an appeal of a complaint alleging discrimination or unlawful restraint, the department will initiate an investigation to determine whether discrimination or unlawful 
	restraint may have occurred.If the department determines that a violation of a law or rule described in OAR 581-002-003 occurred, the department must issue a preliminary order to the complainant and the educational entity alleged to have committed the discriminatory act.The preliminary order must include a reference to the decision of the educational entity that is on appeal, the procedural history of the appeal, the department’s preliminary findings of fact, and the department’s preliminary conclusions.If 
	17 
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	18 

	19 
	19 

	20 
	20 

	21 
	21 



	The administrative rules governing the Oregon Department of Education’s appeals process are OAR 581-002-0001 to 581-002-0023. 
	16 

	B. Complaints Involving Public Charter Schools 
	Because the school involved in this case is a public charter school, it is important to clarify how the law provides the department with jurisdiction over this matter. Procedurally, the department has jurisdiction over school districts, not public charter schools.Under the law, a school district must have an opportunity to hear a complaint originating in a public charter school with which it holds a charter. The law also provides that a complainant has the right to file an appeal with the department within 
	22 
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	It should be noted that a school district may require a public charter school that the district is otherwise required by law to meet, including the duty to process complaints originating in the public charter school and the duty to adhere to state anti-discrimination and restraint and seclusion law. In this case, the charter between Lourdes Public Charter School and Scio School District requires the school to fulfill those duties. That said, because entering a charter would be contingent on fulfillment of t
	to fulfill any duty 

	It should also be noted that the department will issue the final order to the district, not the public charter school. This does not mean that the district will be required to undergo any corrective action if the department determines that there is a deficiency. The department will direct any corrective action to the appropriate party. If the district is responsible for the deficiency, the department will direct the district to undergo corrective action. If the public charter school is responsible for the d
	If state school funds are withheld from Scio School District for purposes related to this appeal, the department will include in the order withholding those funds instructions on how the funds ought to be withheld, including, if appropriate, that only the portion of funds that would otherwise be transmitted to Lourdes Public Charter School should be withheld. 
	C. Status of Appeal 
	OAR 581-002-0009. 
	17 

	OAR 581-002-0009(3)(a)(A). 
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	19 
	19 
	Id
	. 

	OAR 581-002-0009(3)(a)(B). 
	20 

	OAR 581-002-0009(3)(b). 
	21 

	OAR 581-002-0001(2). 
	22 

	In this appeal, the department has completed its investigation to determine whether discrimination may have occurred. This letter constitutes the department’s order as to whether discrimination may have occurred. 
	PROCEDURAL BACKGROUND 
	This is an appeal alleging discrimination by Lourdes Public Charter School. 
	On December 20, 2019, one of Student A’s parents (Parent A) approached Administrator 1, requesting to discuss an interaction that had occurred between the administrator and Student A on December 19, 2020. On January 15, 2020, Parents sent a letter of complaint to the board about the December 19th incident, specifying that Administrator I had harassed, intimidated, and bullied Student A on the basis of disability. Parents also alleged that Administrator 1 had engaged in other discriminatory conduct. On Janua
	In its response to Parents’ appeal, the district argues that Parents’ complaint was heard by the board at its February 4, 2020, meeting. Parents were not provided with a decision. On multiple occasions, the board communicated to Parents that the school could not find an investigator. In short, the school had actual notice of alleged facts that would constitute, if true, discrimination under Oregon law and rule.The school continued to communicate its intent to investigate Parents’ allegations, but did not do
	23 
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	For the reasons articulated above, the department accepted Parents’ appeal on June 11, 2020.The department accepted the appeal pursuant to OAR 581-002-0005(1)(a)(C), under which the department will accept a complaint on appeal if “[t]he district fails to resolve the complaint within 90 days of the initial filing of the complaint.” 
	24 
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	PRELIMINARY FINDINGS OF FACT 
	After conducting its investigation, the Oregon Department of Education makes the following findings of fact: 
	ORS 659.850 (prohibiting discrimination on the basis of disability in an education program or service financed in whole or in part by moneys appropriated by the Legislative Assembly) and OAR 581-021-0045 (prohibiting discrimination on the basis of disability in certain educational agencies, programs, or services under the jurisdiction of the State Board of Education). 
	23 
	See 

	The department also sent the district notice of an appeal on May 6, 2020. The department subsequently amended the notice to correct any deficiencies. The sent the amended notice on June 11, 2020, making that the official date of notice. 
	24 

	1. 
	1. 
	1. 
	At times relevant to this appeal, Student attended REDACTED grade at Lourdes Public Charter School, which is located within the Scio School District. 

	2. 
	2. 
	On November 1, 2019, the school formulated a 504 Plan for Student A. The plan specified that Student A had been diagnosed with REDACTED. Under the plan, the school was supposed to provide Student A with certain accommodations, including “shortened spelling lists, oral testing when needed, preferential seating, shortened percentage on accuracy [of] reading tests, a break if showing high levels of frustration, reduced math assignments, extra scaffolding to repeat major concepts in reading and math classes, an

	3. 
	3. 
	On December 19, 2019, Administrator 1 directed Student A to redo an assignment for Teacher 1. Student A completed the assignment during recess. Student A attempted to complete the assignment as directed, but was unable to complete it to Administrator 1’s satisfaction. Administrator 1 directed Student A to complete the assignment a second time. Student A’s second attempt also was not to Administrator 1’s satisfaction. Parents allege that after Student A’s second attempt, Administrator 1 tore pages from Stude

	4. 
	4. 
	On December 19, 2019, after the events at the school transpired, Student A’s pediatrician saw Student A for a panic attack. 

	5. 
	5. 
	On December 19, 2019 – the same day on which Administrator 1 directed Student A to complete the assignment – Student A prepared a handwritten account of their experience. The record describes Administrator 1 requiring Student A to redo the assignment during recess. Student A wrote, 
	On December 19, 2019 – the same day on which Administrator 1 directed Student A to complete the assignment – Student A prepared a handwritten account of their experience. The record describes Administrator 1 requiring Student A to redo the assignment during recess. Student A wrote, 
	When I was done I held [the assignment] up for [Administrator 1]. But [Administrator 1] aggressively yanked it out of my hands & started yelling at me & ripped it, the paper out of my notebook[,] then crumpled it up & threw it away. And said to do it again. [Administrator 1] yelled. Then 5 minutes later [Administrator 1] yelled & said . . . hurry up and walk. The page had two assignments so now I don’t get the grade for it. I was tired & stressed so I started to cry & then panic so I left. I went to the bat


	6. 
	6. 
	On December 20, 2019, Parent A sent an email to a teacher at the school [Teacher 4], asking for their advice regarding what had happened to Student A the previous day. In the email, Parent A wrote, 
	On December 20, 2019, Parent A sent an email to a teacher at the school [Teacher 4], asking for their advice regarding what had happened to Student A the previous day. In the email, Parent A wrote, 
	Today I was called to pick up [Student A] at school. I was told that she wasn’t feeling good[,] then that [Student A] wasn’t “doing well,” “wasn’t functioning in class.” When I picked her up, [Student A] told me that she had a panic attack because [Administrator 1] raised her voice at her for not finishing an assignment right. [Administrator 1] had kept [Student A] in for recess to do work. [Administrator 1] took the notebook [Student A] had been writing on, ripped up the pages she’d completed . . . crumple


	7. 
	7. 
	On December 20, 2019, Teacher 4 emailed Parent A, advising them to send a letter or email to the school documenting the events “and reiterating that with [Student A’s] accommodations she should not be experiencing that level of anxiety as school.” 

	8. 
	8. 
	On January 15, 2020, Parents filed a complaint with the school outlining their concerns about Administrator 1’s conduct. With the complaint, Parents included the December 20, 2019, email to Teacher 4 and Teacher 4’s response. Parents also included Student A’s 504 Plan, records of Student A’s December 19th visit to their physician for a panic attack, and student A’s handwritten account of the incident. Parents wrote, 
	On January 15, 2020, Parents filed a complaint with the school outlining their concerns about Administrator 1’s conduct. With the complaint, Parents included the December 20, 2019, email to Teacher 4 and Teacher 4’s response. Parents also included Student A’s 504 Plan, records of Student A’s December 19th visit to their physician for a panic attack, and student A’s handwritten account of the incident. Parents wrote, 
	[The] Student Handbook states, in the Parental Conflict resolution section, that, “concerns be addressed at the lowest possible level.” [Administrator 1] is the teacher and also the administrator so, on Friday[,] December 20, I spoke with [Administrator 1] after class, asking if we could meet to discuss the incident of [Administrator 1] raising their voice to [Student A] and ripping up [Student A’s] work. I told [Administrator 1] that I was concerned because some of [Student A’s] friend[s] found [Student A]
	Parents further alleged in their complaint that [Adminisrtator 1’s] conduct was witnessed by three students [Student 5, Student 6, and Student 7]. Parents also stated that they had followed the school’s procedure for filing a complaint. Parents’ quoted from the school handbook, “’It’s the Board’s expectation that your child’s teacher be contacted before administrative or board involvement. If the result of the contact are unsatisfactory, the parent should then approach the administrator. The final step in t
	25 
	25 




	9. 
	9. 
	On January 22, 2020, the school sent a letter to the Parents about the incident that occurred on December 19, 2019. In the letter, the school asked Parents to discuss the incident with Administrator 1 in accordance with the school’s complaint process. 

	10. 
	10. 
	On January 30, 2022, Parent A, Student A, Administrator 1, Teacher 1, and Board Member 2 met to discuss Parents concerns as outlined in their January 15th complaint. During the meeting, the parties discussed Administrator 1’s actions toward Student A on December 19, 2019. Parent A alleged that these actions were in violation of Student A’s 504 Plan. Parent A also stated that Administrator 1 used Student A and other students in “punitive actions” taken against Student 4, who also has a disability. 

	11. 
	11. 
	On February 4, 2020, Parents sent a letter to Lourdes Public Charter School’s Board of Directors, documenting the January 30th meeting and making several allegations about Administrator 1. In the letter, Parents reported: 
	On February 4, 2020, Parents sent a letter to Lourdes Public Charter School’s Board of Directors, documenting the January 30th meeting and making several allegations about Administrator 1. In the letter, Parents reported: 
	a. 
	a. 
	a. 
	That on October 10, 2019, during a field trip, Administrator 1 grabbed Student A and spoke to them in a harsh manner. Parent A was chaperoning the field trip. Toward the end of the field trip, as Parent A was leaving, Administrator 1 allegedly grabbed Student A by the arm and asked, “What do you think you’re doing?” 

	b. 
	b. 
	That on December 12, 2019, Parent A witnessed Administrator 1 yelling at Student A and other students while the students were cleaning up the gymnasium after a school event. 

	c. 
	c. 
	That on December 19, 2019, Administrator 1 made Student A work on an assignment in a manner that violated Student A’s 504 Plan and destroyed Student A’s work. 

	d. 
	d. 
	That Administrator 1 had treated Student 4 improperly. Administrator 1 allegedly had students, including Student A, clap in class to redirect the behavior of Student 4, who was crying. Parents stated that Student 4 was crying as a result of their disability. 


	In the letter, Parents’ also recounted Parent A’s initial attempt to meet with Administrator 1 on December 20, 2019. Parents communicated a concern that Administrator 1 would interfere with the investigation. Parents requested that the school appoint an independent investigator to investigate the incident and their other concerns. 


	12. 
	12. 
	On February 28, 2020, Board Member 1 sent an email to Parents indicating that the school was working with its insurance carrier to locate an independent investigator. 

	13. 
	13. 
	On March 5, 2020, Board Member 1 sent an email to Parents reporting that the school’s insurance carrier did not have any resources for the school to use to find an independent investigator. 

	14. 
	14. 
	On March 18, 2020, Board Member 1 sent an email to Parent A, further explaining why the school could not find an independent investigator. 

	15. 
	15. 
	On March 19, 2020, Parent A sent an email to Board Member 1, inquiring whether the school would move forward with the investigation of the February 4th complaint following the Governor’s orders to close schools because of COVID-19. 

	16. 
	16. 
	On April 3, 2020, Parent A corresponded with the department about the school not moving forward with the investigation of the February 4th complaint. Parent A explained that Student A has REDACTED and was mistreated by the school. Parent A explained that they had used “proper channels to try to resolve the conflict” and that “[w]e are at a standstill now as the board tries to find a nonbiased party to do a fact finding investigation.” 

	17. 
	17. 
	On April 13, Parents informed the school that they would move forward with the appeal to the department. 

	18. 
	18. 
	On May 6, 2020, the department sent the district notice of this appeal, requesting the school and district respond to Parents’ allegations. 

	19. 
	19. 
	On June 11, 2020, the department sent the school and the district an amended notice of this appeal. 

	20. 
	20. 
	On August 21, 2020, the department interviewed Parents. 
	On August 21, 2020, the department interviewed Parents. 
	a. 
	a. 
	a. 
	With respect to the incident occurring on October 10, 2019, when Administrator 1 allegedly grabbed Student A and spoke to them in a harsh manner, Parent A reported being shocked and angered by the abruptness of the incident. Parent A stated that they were emotionally unable to speak to Administrator 1 about the incident at the time. Parent 1 stated that they planned to address the situation with Administrator 1 during parent teacher conferences. 

	b. 
	b. 
	With respect to the incident that occurred on December 12, 2019, when Parent A witnessed Administrator 1 allegedly yelling at Student A and other students while the students were cleaning up after a school event, Parent A stated that Administrator 1 was directing the students as they were cleaning and described the students as complying with Administrator 1’s directions. 




	21. 
	21. 
	On September 14, 2020, the department interviewed a parent whose child attended the school (Parent C). In the interview, Parent C reported that Administrator 1 often raises their voice toward students and “regularly loses [their] cool.” 

	22. 
	22. 
	On October 2, 2020, the department interviewed Administrator 1. 
	On October 2, 2020, the department interviewed Administrator 1. 
	a. 
	a. 
	a. 
	In the interview, Administrator 1 stated that Student A’s 504 Plan was generally not necessary. Administrator 1 stated that Student A could complete assigned work without the accommodations required by the 504 Plan. 

	b. 
	b. 
	With respect to the incident occurring on October 10, 2019, when Administrator 1 allegedly grabbed Student A and spoke to them in a harsh manner, Administrator 1 stated that they did not recall the incident. 

	c. 
	c. 
	With respect to the incident that occurred on December 12, 2019, when Administrator 1 allegedly yelled at Student A and other students while the students cleaned the gymnasium after a school event, Administrator 1 acknowledged yelling at the students. Administrator 1 stated that they did so because the acoustics in the gymnasium required them to yell to be heard. 

	d. 
	d. 
	With respect to the incident that occurred on December 19, 2019, Administrator 1 stated that requiring Student A to finish the assignment stemmed from Student A being absent, missing assignments, and generally not performing at grade level, especially in reading. Administrator 1 acknowledged taking papers from Student A’s notebook. 

	e. 
	e. 
	With respect to allegations made about Administrator 1’s treatment of Student 4, Administrator 1 explained that Student 4 would often scream in class and disrupt the learning of other students. Administrator 4 reported that Student 4 worked with a behavior specialist provided by the district. When Student 4 screamed, other students were instructed to clap in unison to reorient Student 4’s focus. 





	Lourdes Public Charter School’s school handbook contains no other instructions for filing a complaint. 
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	ANALYSIS OF ALLEGATIONS OF DISCRIMINATION 
	Under Oregon’s anti-discrimination statute, 
	A person may not be subjected to discrimination in any public elementary, secondary or community college education program or service, school or interschool activity or in any higher education program or service, school or interschool activity where the program, service, school or activity is financed in whole or in part by moneys appropriated by the Legislative Assembly.
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	ORS 659.850(2). OAR 581-021-0045(2) applies this prohibition specifically to the types of schools regulated by the Department: “No person in Oregon shall be subjected to discrimination in any public elementary or secondary school, educational program or service, or interschool activity where the program, service, school, or activity is financed in whole or part by monies appropriated by the Legislative Assembly.” 
	26 

	For purposes of this prohibition, “discrimination” is defined to mean “any act that unreasonably differentiates treatment, intended or unintended, or any act that is fair in form but discriminatory in operation, either of which is based on race, color, religion, sex, sexual orientation, national origin, marital status, age or disability.”
	27 
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	In applying this prohibition to school districts, OAR 581-021-0045(3) specifically states that a school district may not: 
	(a)
	(a)
	(a)
	 Treat one person differently from another in determining whether such person satisfies any requirement of condition for the provision of such aid, benefit, or service; 

	(b)
	(b)
	 Provide different aid, benefits, or services; or provide aids, benefits, or services in a different manner; 
	 Provide different aid, benefits, or services; or provide aids, benefits, or services in a different manner; 
	(c)
	(c)
	(c)
	 Deny any person such aid, benefit, or service; 




	(d)
	(d)
	 Subject any person to separate or different rules of behavior, sanctions, or other treatment; 

	(e)
	(e)
	 Aid or perpetuate discrimination by joining or remaining a member of any agency or organization which discriminates in providing any aid, benefit, or service to students or employees; [or] 

	(f)
	(f)
	 Otherwise limit any person in the enjoyment of any right, privilege, advantage, or opportunity. 


	The question on appeal is whether Greater Albany Public Schools – under the circumstances at hand – violated either ORS 659.850, OAR 581-021-0045(3)(d) by denying Student a benefit, aid, or service, or OAR 581-021-0045(3)(f) by limiting Student in the enjoyment of a right, privilege, advantage, or opportunity. 
	A. Applicability of Federal Law 
	With respect to analyzing an educational entity’s duties with complaints alleging discrimination on the basis of disability, the Oregon Department of Education relies on the application of Section 504 of the federal Rehabilitation Act of 1973 (Section 504) and federal regulations implementing Section 504. Because Section 504 has the same intent as ORS 659.850 and OAR 581-021-0045, and because the text of ORS 659.850 and OAR 581-021-0045 allow the state statute and rules to be applied broadly, the interpreta
	Under Oregon’s anti-discrimination statue, “discrimination” is defined to mean “any act that unreasonably differentiates treatment, intended or unintended, or any act that is fair in form but 
	Under Oregon’s anti-discrimination statue, “discrimination” is defined to mean “any act that unreasonably differentiates treatment, intended or unintended, or any act that is fair in form but 
	discriminatory in operation, either of which is based on race, color, religion, sex, sexual orientation, national origin, marital status, age or disability.”
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	ORS 659.850(1). OAR 581-021-0045(1)(a) uses an identical definition for “discrimination” for purposes of the Department’s regulatory authority over public elementary and secondary schools. 
	27 

	Section 504 is a federal law that prohibits disability discrimination by recipients of federal financial assistance.All educational entities that receive federal financial assistance from the United States Department of - whether directly or indirectly – must comply with the statute and regulations implementing the statute. Generally, the statute requires such recipients to provide students who are disabled within the meaning of the statute with a free and appropriate education.Students covered by the statu
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	Under state law, an educational entity cannot act in a manner that is “fair in form but discriminatory in operation.”By not providing regular or special education services designed to meet students’ individual educational needs, and thereby failing to meet the needs of a students who are disabled as adequately as the needs of students who are not disabled, an educational entity provides educational services in a manner that is “fair in form but discriminatory in operation.” 
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	Generally, developing and implementing a 504 Plan is the means by which an educational entity ensures that a student is receiving a free and appropriate education. To develop and implement a 504 Plan, an educational entity must evaluate students suspected of having a disability.An educational entity must evaluate any student who has a physical or mental impairment that limits one or more life activities, or who is regarded as having such an impairment.In evaluating students for disability, educational entit
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	To implement a 504 Plan, an educational entity must provide the student with the aids, services, accommodations, and modifications identified in the 504 Plan. An educational entity’s “failure to implement the aids, services, accommodations, or modifications identified in the 504 Plan of a student with a disability may deny the student a [free and appropriate education] and, thus, violate Section 504.”However, developing and implementing a 504 Plan is not the exclusive means by which an educational entity ma
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	ORS 659.850(1). OAR 581-021-0045(1)(a) uses an identical definition for “discrimination” for purposes of the Department’s regulatory authority over public elementary and secondary schools. 
	28 

	29 U.S.C. 794; 
	29 

	34 C.F.R. part 104. 
	29 U.S.C. 794; 34 C.F.R. part 104. 
	30 

	34 C.F.R. 104.33. 
	31 

	34 C.F.R. 104.33. 
	32 

	ORS 659.850. 
	33 

	34 C.F.R. 104.35(a). 
	34 

	42 U.S.C. 12102. 
	35 

	34 C.F.R. 104.35(b). 
	36 

	Hillsborough County School District Investigation Letter Complaint Number 04-15-1023
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	United States Department of Education Office for Civil Rights, 
	, 4 (May 15, 2015). 

	. (explaining that “[i]mplementation of an Individualized Education Program (IEP) developed in accordance with the Individuals with Disabilities Education Act (IDEA) is one means of meeting” the standards set forth in Section 504). 
	38 
	See id

	If there is a complaint related to the 504 Plan, an educational entity is required to follow certain grievance procedures. The grievance procedures must ensure that complaints are resolved in a prompt and equitable manner.In evaluating whether a school district’s grievance procedures are prompt and equitable, the Office for Civil Rights will examine, among other factors, whether the procedures afford complainants an opportunity for an adequate, reliable, and impartial investigation and whether reasonably pr
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	B. Whether Administrator 1 Discriminated Against Student A and Student 4 on the Basis of Disability 
	Parents allege that Administrator 1 discriminated against Student A on three occasions. First, on October 10, 2019, during a field trip, Administrator 1 grabbed Student A and spoke to them in a harsh manner. Second, on December 12, 2019, Administrator 1 yelled at Student A and other students while the students were cleaning up the gymnasium after a school event. Third, on December 19, 2019, Administrator 1 made Student A work on an assignment in a manner that violated Student A’s 504 Plan and destroyed Stud
	1. The October 19, 2019, Incident 
	With respect to the incident occurring on October 10, 2019, there is no evidence on the record that Administrator 1 treated Student A in that manner because Student A was disabled. Parent A reported being shocked and angered by the abruptness of the incident. Parent A stated that they were emotionally unable to speak to Administrator 1 about the incident at the time. Parent 1 stated that they planned to address the situation with Administrator 1 during parent teacher conferences. Evidently, that discussion 
	Parent A was understandably upset by this incident. Any parent would be shocked by Administrator 1’s actions. However, the test as to whether a student is discriminated against under ORS 659.850 and OAR 581-022-0045 is whether the student is treated differently, provided different aid, benefits, or services, or denied aids, benefits, and services . There is not such evidence on the record here. 
	because of their disability

	Furthermore, the incident that occurred on October 10, 2019, happened before the formulation of Student A’s 504 Plan. With respect to this incident, Administrator 1’s actions could not have been in violation of the terms of the plan. 
	2. The December 12, 2019, Incident 
	With respect to the incident occurring on December 12, 2019, there is no evidence on the record that Administrator 1 grabbed and spoke to Student A because of Student’s disability. Administrator 1 acknowledged yelling at Student A and other students on that date, but the evidence indicates that 
	With respect to the incident occurring on December 12, 2019, there is no evidence on the record that Administrator 1 grabbed and spoke to Student A because of Student’s disability. Administrator 1 acknowledged yelling at Student A and other students on that date, but the evidence indicates that 
	Administrator 1 did so because the acoustics in the gymnasium required them to yell to be heard. They did not do so because of Student A’s disability. 

	34 C.F.R. § 104.7(b). 
	39 

	Id. 
	40 

	Furthermore, Student A’s 504 Plan is not applicable to the events that occurred on December 12, 2019. Student A’s 504 Plan required the school to provide Student A with certain accommodations, including “shortened spelling lists, oral testing when needed, preferential seating, shortened percentage on accuracy [of] reading tests, a break if showing high levels of frustration, reduced math assignments, extra scaffolding to repeat major concepts in reading and math classes, and extended time on assignments.” A
	3. The December 19, 2019, Incident 
	With respect to the incident occurring on December 19, 2019, there is sufficient evidence to find that Administrator 1 violated the terms of Student A’s 504 Plan. 
	On that date, Administrator 1 directed Student A to redo an assignment for Teacher 1. Student A completed the assignment during recess. Student A attempted to complete the assignment as directed, but was unable to complete it to Administrator 1’s satisfaction. Administrator 1 directed Student A to complete the assignment a second time. Student A’s second attempt also was not to Administrator 1’s satisfaction. After Student A’s second attempt, Administrator 1 tore pages from Student A’s notebook and discarde
	Because of this incident, Student A was distressed. Student A went to the bathroom. Later, three other students (Student 1, Student 2, and Student 3) entered the bathroom and witnessed Student A crying. On that same day, Student A went to their pediatrician because they were having a panic attack. 
	Student A subsequently documented this incident, preparing a handwritten account of their experience. Parent A also documented the incident, writing an email to Teacher 4, asking for their advice. Teacher 4 responded to Parent A by stating that under Student A’s 504 Plan, they should not be experiencing that level of anxiety at school. 
	In consideration of the evidence, the department finds that Administrator 1 clearly violated Student’s A’s 504 Plan on December 19, 2019. Under Student A’s 504 Plan, the school was to provide Student A with certain accommodations, including “shortened spelling lists, oral testing when needed, preferential seating, shortened percentage on accuracy [of] reading tests, a break if showing high levels of frustration, reduced math assignments, extra scaffolding to repeat major concepts in reading and math classes
	During the same interview, Administrator 1 admitted that they did not see a need to adhere to Student A’s 504 Plan. Administrator 1 stated that Student A’s 504 Plan was generally not necessary. Administrator 1 stated that Student A could complete assigned work without the accommodations required by the 504 Plan. Administrator 1 also contradicted their statement that Student A’s 504 Plan was “not necessary.” Administrator 1 stated that requiring Student A to finish the assignment stemmed from Student A being
	generally not performing at grade level, especially in reading

	The statements of Parent C further support the contention that Administrator 1’s actions distressed Student A. During a departmental interview, Parent C stated that Administrator 1 often raises their voice toward students and “regularly loses [their] cool.” 
	In consideration of the evidence, the department finds that Administrator 1, and therefore Lourdes Public Charter School, may have violated the terms of Student A’s 504 Plan on December 19, 2019, by not adhering to the accommodations listed in the plan and by not 
	4. The Incident Involving Student 4 
	With respect to Student 4, Parents allege that Administrator 1 treated Student 4 improperly by having students, including Student A, clap in class to redirect the behavior of Student 4, who was crying. Parents stated that Student 4 was crying in response to this event as a result of their disability. 
	During an interview with the department, Administrator 1 explained that students were clapping in class because Student 4 would often scream in class and disrupt the learning of other students. Administrator 4 reported that Student 4 worked with a behavior specialist provided by the district. When Student 4 screamed, other students were instructed to clap in unison to reorient Student 4’s focus. 
	The evidence on record indicates that the clapping was not done to discriminate against Student 4, but to benefit Student 4. There is no evidence to the contrary. 
	B. Whether Lourdes Public Charter School Failed to Provide Student A with an Equitable Complaint Process 
	Lourdes Public Charter School’s Student Handbook describes the following complaint process: 
	If there are concerns about school issues, it is the policy of the Lourdes Public Charter School that such concerns be addressed at the lowest possible level. It is the Board’s expectation that your child’s teacher be contacted before administrative or board involvement. If the results of the contact are unsatisfactory, the parent should then approach the administrator. The final step in the chain of command is the Board of Directors.
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	Lourdes Public Charter School’s school handbook contains no other description of the school’s complaint process. 
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	It appears as if the school followed its process. After Parents filed their January 15th complaint with the school, the school redirected them to first meet with Administrator 1. Parents did so on January 30, 2020. Afterwards, Parents were allowed to file with Lourdes Public Charter School Board of Directors. 
	That said, the evidence indicates that the school violated the requirements for investigating 504 complaints as required by federal law. Federal regulations require 504 complaints to be equitable. To be equitable, educational entities need to process 504 complaints in an adequate, reliable, and impartial manner and to be promptly investigated.In this case, the board redirected Parents to first file with Administrator 1, the person against whom Parents complaint was filed. Further, the school did not provide
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	Because the charter between the school and Scio School District is contingent on not violating anti-discrimination law, the district necessarily must be involved in future appellate processes. In this case, the violation concerns failure to implement proper procedures for processing complaints alleging violations of 504 law. The district necessarily must be involved in the correction of that deficiency in order to confirm that the terms of the charter between the school and the district are being fulfilled.
	In consideration of the evidence, the department finds that Lourdes Public Charter School may have failed to provide Student A with equitable relief in violation of federal 504 law and regulation. 
	APPEALS ALLEGING UNLAWFUL RESTRAINT AND SECLUSION 
	The final question on appeal is whether Administrator 1 unlawfully restrained Student A. 
	Under state law, 
	(2)
	(2)
	(2)
	(a) Restraint or seclusion may be used on a student in a public education program only under the following circumstances: 
	(a) Restraint or seclusion may be used on a student in a public education program only under the following circumstances: 
	(A)
	(A)
	(A)
	 The student’s behavior imposes a reasonable threat of imminent, serious bodily injury to the student or others; and 
	 The student’s behavior imposes a reasonable threat of imminent, serious bodily injury to the student or others; and 
	(B)
	(B)
	(B)
	 Less restrictive interventions would not be effective.
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	State law defines “restraint” to mean “the restriction of a student’s actions or movement by holding the student or using pressure or other means.”
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	If restraint is used on a student in a public education program, then the public education program must adhere to certain procedures. For example, under ORS 339.294, a public education program must provide notice to a parent following a restraint or a seclusion. Specifically, a public education program must 
	If restraint is used on a student in a public education program, then the public education program must adhere to certain procedures. For example, under ORS 339.294, a public education program must provide notice to a parent following a restraint or a seclusion. Specifically, a public education program must 
	provide a parent with “verbal or electronic notification of the incident by the end of the school day when the incident occurred,” and “written documentation of the incident within 24 hours of the incident.”
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	34 C.F.R. § 104.7(b). 
	42 

	ORS 339.291(1)(a). OAR 581-021-0553(2)(a)(A)(B) (setting forth the same standard). 
	43 
	See also 

	ORS 339.285(1)(a). OAR 581-021-0550(3) (defining physical restraint in exactly the same manner as ORS 339.285(1)(a)). 
	44 
	See also 

	On appeal, Parents argue that Administrator 1 unlawfully restrained Student A on October 10, 2019, when Administrator 1 grabbed Student A during a field trip. 
	There is no evidence on the record that Student A’s behavior was “a reasonable threat of imminent, serious bodily injury to the student or others.” There is also no evidence on record that the school followed the procedures required by law following a restraint of a student. Thus, if Administrator 1’s actions constitute restraint of Student A, Administrator 1 violated state restraint and seclusion law. 
	In this case, there is not enough evidence on the record for the department to find that Administrator 1 unlawfully restrained Student A. First, the only evidence on the record that Administrator 1 grabbed Student A is the testimony of Parent A, who was leaving the vicinity of the area when she saw the incident. Administrator 1 does not deny having committed the act, but also does not remember the incident, and there is no other corroborating evidence that the incident occurred. The department finds that th
	Second, even if the incident occurred, there is no evidence on the record that Student A’s actions or movement were restricted. If the incident did occur, the grab could have been a momentary grasping of the arm, where Administrator 1 reached out to draw Student A’s attention, immediately letting go, and not restricting Student A’s actions or movement in any way. Again, the department finds that there is insufficient evidence to find that it is more likely than not that Student A’s actions or movement were 
	The department finds that Administrator 1 did not unlawfully restrain Student A. 
	CONCLUSION 
	In conclusion, the Oregon Department of Education finds that: 
	• 
	• 
	• 
	Lourdes Public Charter School did not discriminate against Student A on the basis of disability on October 10, 2019, or December 12, 2019; 

	• 
	• 
	Lourdes Public Charter School against Student A on the basis of disability on December 19, 2019; 
	may have discriminated 


	• 
	• 
	Lourdes Public Charter School did not discriminate against Student 4 on the basis of disability; 

	• 
	• 
	Lourdes Public Charter School in violation of federal 504 law and regulation; and 
	may have failed to provide Student A with equitable relief 


	• 
	• 
	Lourdes Public Charter School did not unlawfully restrain Student A. 


	ORS 339.294(2)(a) and (b). 
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	Accordingly, the department encourages Lourdes Public Charter School to reach an agreement with Parents through conciliation. If the school cannot reach an agreement with Parent through conciliation within 30 days, or at a time otherwise agreed to by the parties, the department will issue a final order. 
	Because Lourdes Public Charter School has a charter agreement with Scio School District, the district may participate in the conciliation process. Because the terms of the charter require the school to adhere to anti-discrimination law, the department encourages the district to do so. 
	If Parents, the school, or the district wishes to use the department as a resource during conciliation, Parents, the school, or the district may contact the department.
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	If you have any questions, please contact me. 
	Sincerely, 
	Figure
	Mark Mayer 
	Mark Mayer 
	Government and Legal Affairs 
	Mark.Mayer@state.or.us 
	Mark.Mayer@state.or.us 
	Mark.Mayer@state.or.us 



	The department’s 504 expert is Winston Cornwall. He may be reached at: . 
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	Winston.Cornwall@ode.state.or.us
	Winston.Cornwall@ode.state.or.us
	Winston.Cornwall@ode.state.or.us






