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Case No. 2023-MM-10
Dear REDACTED, REDACTED, and Superintendent Hamilton:

This letter constitutes a preliminary order for the following matter: The appeal of a complaint
filed by REDACTED (Parent A) & REDACTED (Parent B) with the Springfield School District
(District) alleging violation of ORS 659.850 (prohibiting discrimination in an education program,
service, school, or activity financed in whole or in part by monies appropriated by the
Legislative Assembly) and Oregon Administrative Rule (OAR) 582-021-0045 (prohibiting
discrimination in any public elementary or secondary school, educational program or service, or
interschool activity that is financed in whole or in part by monies appropriated by the
Legislative Assembly).

. Appellate Procedures for Complaints Alleging Discrimination and Retaliation

Parent A and Parent B allege that District discriminated against their child (Student), based on
race/national origin, by failing to mitigate peer-to-peer harassment. Parent A and Parent B
allege that District discriminated against Student, based on sex, by failing to mitigate sexual
harassment due to the lack of a proper Title IX investigation following reports of sexual
harassment. Parent A and Parent B allege that District retaliated against Student for filing
complaints. In addition, Parent A and Parent B allege that District discriminated against them,

255 Capitol St NE, Salem, OR 97310 | Voice: 503-947-5600 | Fax: 503-378-5156 | www.oregon.gov/ode


mailto:todd.hamilton@springfield.k12.or.us

based on race/national origin, by failing to provide appropriate language translation and
interpretation.

The Oregon Department of Education (Department) has jurisdiction to resolve this appeal and
the rules governing the Department’s appeal process are found in OAR 581-002-0001 through
OAR 581-002-0023.

When a person files an appeal alleging discrimination and retaliation with the Department, the
Department investigates to determine whether discrimination and/or retaliation occurred.! If
the Department determines that discrimination and/or retaliation occurred, the Department
will issue a preliminary order to the complainant and the district.? The preliminary order will
include the Department’s findings of fact and conclusions.? After the Department issues a
preliminary order, the parties will attempt to reach an agreement through conciliation.? > The
conciliation period may not be longer than thirty (30) days unless the parties agree in writing to
a longer period.® If the parties do not reach agreement through conciliation, the Department
will issue a final order.” The Department’s final order includes: (1) The Department’s findings of
fact; (2) The Department’s analysis and conclusions; and, (3) If a violation was found, a short
explanation of any corrective action required by the District and notice that the District may
work with the Department in devising and implementing a corrective action plan.? If the District
does not comply with the final order or implement corrective action in accordance with the
terms of the final order, the Department will order appropriate remedies, which may include
withholding any distribution authorized under the laws of Oregon from the State School Fund,
and any other appropriate remedy.?

The Department has completed its investigation of Case No. 2023-MM-10 to determine
whether discrimination or retaliation occurred. This letter constitutes a preliminary order and
includes the findings of fact and conclusions in the matter.

Il Procedural Background

From November 19, 2021, through October 14, 2022, Parent A and Parent B filed a minimum of
fourteen (14) complaints with District regarding incidents of bullying, physical assault, and
harassment of their child, Student, by other students. These complaints included the reporting
of three (3) incidents of sexual harassment of Student by other students.

1 OAR 581-002-0009(2).

2 OAR 581-002-0009(3)(a)(A).

3 OAR 581-002-0009(3)(a)(A)(iii); OAR 581-002-0009(3)(a)(A)(iv).

4 OAR 581-002-0011(1).

5 Conciliation is an alternative dispute resolution process. Conciliation is a voluntary, flexible, confidential, and

interest-based process. The parties may choose to engage a conciliator to facilitate the conciliation process.

® OAR 581-002-0011(2).

7 OAR 581-002-0011(8).

8 OAR 581-002-0017(2).
)

® OAR 581-002-0019(2).



During a meeting at Student’s school on April 4, 2022, Parent B complained to the vice principal
(Vice Principal) that the family was beginning to believe they were being discriminated against,
based on being Hispanic persons, because the school administrators were not taking effective
steps to end the peer-to-peer bullying, physical assaults, and harassment of Student.

On March 8, 2023, Parent A and Parent B filed an appeal with the Department. In the appeal,
Parent A and Parent B allege that Student has been discriminated against based on sex/gender
identity and that they and Student have been discriminated against based on their
race/national origin.

On April 6, 2023, the Department accepted Parent A and Parent B’s appeal on the basis that
District failed to resolve the complaint(s) within 90 days of Parent A and Parent B’s initial filing
of the discrimination complaints.’® The Department provided notice to Parent A, Parent B, and
District that the appeal had been accepted.!

Department concluded its investigation of this matter on December 13, 2023. The Department
investigated the following:

1) Whether District, through actions of teachers, staff members, or administrators,
discriminated against Student, based on race/national origin, by failing to mitigate peer-
to-peer harassment.

2) Whether District discriminated against Student, based on sex, by failing to mitigate
peer-to-peer sexual harassment due to the lack of a proper Title IX investigation
following reports of sexual harassment.

3) Whether District provided appropriate interpretation and translation services to Parent
A and Parent B in consideration of Parent A and Parent B’s limited English proficiency
status as required by Title VI of the Civil Rights Act, ORS 659.850, and OAR 581-021-
0045.

4) Whether District, through actions of teachers, staff members, or administrators,
retaliated against Student for filing complaints.*?

ll. Findings of Fact
After conducting its investigation, the Department makes the following findings of fact:

1. At times relevant to events and actions leading to this complaint,
Student attended a middle school in District.

10 OAR 581-002-0005(1)(a)(C).
11 OAR 581-002-0007(2).
12 AR 581-002-0005(1)(b).



2. Student, Parent A, and Parent B identify as Hispanic.

3. During the 2021-2022 school year, Student filed a minimum of ten
(10) complaints with the school. In these complaints, Student
alleged that other students had bullied, harassed, or assaulted
Student:

In three (3) of the complaints, Student alleged that
Classmate 1 touched Student’s food or snatched food from
Student’s hands.

In four (4) of the complaints, Student alleged that
Classmate 2 harassed, bullied, or assaulted Student:
i. Intwo of the complaints, Student alleged that
Classmate 2 verbally harassed Student.

ii. In one of the complaints, Student alleged that
Classmate 2 hit Student in the arm.

iii. In one of the complaints, Student alleged that
Classmate 2 touched Student in a sexual manner
and said sexually inappropriate statements to
Student while they were touching Student.

In one (1) of the complaints, Student alleged that several
students verbally harassed Student and made Student cry.

In one (1) of the complaints, Student alleged that one
student punched Student in the arm while two other
students insulted Student and told Student to leave.

In one (1) of the complaints, Student alleged that
Classmate 3 and a group of students called Student a
“hoe” and said mean and other sexually inappropriate
things to Student.

4. From September 12, 2022, through October 10, 2022, of the
2022-2023 school year, Student filed a minimum of four (4)
complaints with the school. In these complaints, Student alleged
that other students had bullied, harassed, or assaulted Student:

a.

In one (1) of the complaints, Student alleged that
Classmate 4 punched Student in the stomach.

In one (1) of the complaints, Student alleged that
Classmate 4 approached and yelled directly in Student’s
ear.



c. Inone (1) of the complaints, Student alleged that
Classmate 5 made rude, insulting comments to Student.

d. Inone (1) of the complaints, Student alleged that
Classmate 6 attempted to grab at Student and touch the
area close to Student’s genitalia during math class.

5. The District’s Student Services Coordinator and Counselor
(Counselor) for Student’s class, during the 2021-2022 and 2022-
2023 school years, reports that Student’s cohort was “a very
angry group” and “. .. a really tough group.” Counselor provides
that there was “. . . a lot of physicality, somewhat between
students, but mostly things like throwing desks or throwing
garbage cans at things.” Counselor remembers that many of the
students in Student’s cohort were “very quick to make negative,
unkind comments to each other.”

6. At the time of Student’s complaints, the vice principal of the
school (Vice Principal) assumed responsibility for investigating and
handling disciplinary issues related to reports of general bullying,
harassment, or assault. In other words, if the alleged bullying,
harassment, or assault was not directed toward a student because
of a student’s protected class status,*® Vice Principal handled the
school’s investigation and response.

7. At the time of Student’s complaints, the principal of the school
(Principal) assumed responsibility for investigating and providing
responses to reports of bullying, harassment, or assault where the
student victim of the alleged adverse treatment was targeted
because of their protected class status.*

8. Student, Parent A, and Parent B do not allege that any of the
assaults, harassment, or bullying of Student by peers was based
on Student’s race or national origin. Department did not find,
through its investigative interviewing or information gathering,
that any of the assaults, harassment, or bullying of Student by
peers was based on Student’s race or national origin.

13 protected classes under Oregon’s discrimination statute, ORS 659.850: race, color, religion, sex, identity, national
origin, marital status, age, or disability.

14 protected classes under Oregon’s discrimination statute, ORS 659.850: race, color, religion, sex, sexual
orientation, gender identity, national origin, marital status, age, or disability.



9. There is no evidence that Student’s words or behaviors incited
any of the peer-to-peer bullying, harassment, or assaults that
Student experienced.

10. Principal and Vice Principal responded to Student’s complaints by
meeting with Student, Parent A, and Parent B; by investigating the
peer-to-peer incidents; and by disciplining the student offenders.
In April 2022, a safety plan was developed for Student; however,
this safety plan was not communicated to all teachers and school
staff that worked with Student. This lack of communication
caused frustration for Student and a lack of consistency in the
application of the safety plan measures.

11. Although the school administrators’ actions to address the peer-
to-peer bullying and harassment of Student were inadequate and
ineffective, as evidenced by the continual bullying and
harassment of Student over an extended period of time and by
Counselor’s description of the class climate, there is no direct
evidence that the administrators’ action or lack of action was
based on the race or national origin of Student, Parent A, or
Parent B.

12. Due to being subject to bullying and harassment for an extended
period, Student began to demonstrate signs of hypervigilance and
defensiveness regarding intentional or unintentional touch by
other students. Because Student no longer felt safe at school,
Student’s attendance and grades were significantly and negatively
impacted.

13. There is evidence that Student may have been bullied, harassed,
or assaulted by other students, in three separate incidents, due to
Student’s sex or gender identity.

a. On or about January 31, 2022, Student reported to their
6t grade Science teacher that Classmate 2, near the end of
the 7t period Science class, touched them in a way that
made them extremely uncomfortable. Student reported
that Classmate 2 approached them from behind while
Student was seated and began to touch and rub Student’s
leg and thigh. Student reported that while Classmate 2
was inappropriately touching them, Classmate 2 said that
they liked touching Student and then said, “For you, | will
be gay.” After receiving Student’s report, the Science
teacher contacted a staff member and that staff member
escorted Student to the cafeteria where Principal was



stationed. After the staff member reported the incident to
Principal, the staff member escorted Student to Parent B’s
vehicle for pick up. The staff member began to explain the
incident to Parent B; however, because Parent B does not
speak English, Parent B called Parent A on the phone and
had the staff member explain the incident to Parent A
instead. Parent B reports that Student was extremely
upset by the incident. Parent B reports that Student said,
“Please don’t send me to school tomorrow. | don’t want to
go back to school. | don’t want him to touch me again. |
feel very embarrassed.” Parent B reports that although
they were encouraging Student to return to school,
Student remained home from school for approximately
one week. Parent B reports that Student said, “When | go
back, everyone is going to know that [Classmate 2]
touched me.” Parent B reports that, as Student’s parents,
Parent A and Parent B expected to receive a phone call
from school administration and a report detailing the
incident; however, school administration did not reach out
to them.

i. Attached to a letter that Principal emailed to
Parent A, over a year after the incident, on
February 2, 2023, was a list of peer-to-peer
incidents of harm. The list includes a summary of
twelve (12) incidents of harm (School’s Incident
Report Summary) that were reported to the school
by Student, Parent A, and Parent B from October
11, 2021, through November 10, 2022. The
School’s Incident Report Summary also provides
the action taken by the administrators in response
to the reported incidents. Regarding the incident of
inappropriate touching of Student by Classmate 2
on or about January 31, 2022, the school provides
the following summary of action taken:

1. Peer notified teacher at end of day.

2. Student was escorted to the car — parent
was informed of incident reported.

3. 2/1- Investigation completed, peer
identified, disciplinary action taken.

15 The School’s Incident Report Summary provides that the date of the incident was 10/31/2021. Based on the
totality of info provided in the investigation file, the Department finds that the date on the School’s Incident
Report Summary is likely an error or typo and that the correct incident date is January 31, 2022.



4. All Teachers notified — students will not sit
near each other in class.

5. Counselor provided break space on soft
seating for student to access at any time
when they need a break.

b. Onor about February 11, 2022, Student called Parent A to
report that Classmate 3 and a group of approximately five
(5) boys were insulting them with slurs such as “hoe” and
saying other mean and sexually inappropriate things such
as, “I spent last night with your mom.” Parent A instructed
Student to immediately report the harassment to a
teacher or staff member. Student reported that Classmate
3, at the end of that same school day, said to Student, “Go
ahead and cry or call your dad. Things will be even worse
on Monday [February 14].

i. Regarding the incident of verbal harassment
toward Student on February 11, 2022, the School’s
Incident Report Summary provides that the school
took the following action:

1. [Student] was provided a quiet space in the
SRC

2. Investigation complete 2/11/22 —
disciplinary action taken.

3. Contacted parent with information

4. Alternative lunch spot provided for
[Student] if needed.

c. On or about October 10, 2022, Student reported that
Classmate 6, during 7™ grade math class, was talking
somewhat inappropriately with boys in the class. The
conversation made Student uncomfortable. Student
reports that Classmate 6 then began to approach Student
and was smirking. Student reports that Classmate 6 began
trying to grab at Student and touch the area close to
Student’s genitalia. Student reports that they grabbed
their backpack and attempted to cover their genital area
while walking backwards to the teacher’s desk where they
reported what Classmate 6 was doing to the teacher. The
teacher called Classmate 6 over to speak with him.
Afterward, the teacher informed Student that she was
going to report the incident to the principal.



14.

15.

16.

17.

i. Regarding the incident of harassment toward
Student on October 10, 2022, the School’s Incident
Report Summary notes that a student was
attempting to slap Student’s backside. This
description of the incident is different than what
Student reported as Student asserts that Classmate
6 was attempting to grab their genital area as
Student walked backwards and away from
Classmate 6. The School’s Incident Report
Summary provides that the school took the
following action:

1. Investigation complete 10/10 — Disciplinary
Action Taken
2. Parent notified.

District lists the name, title, address, and phone number for its
Title IX Coordinator at the bottom of the District’s Non-
Discrimination Policy. A link for the Non-Discrimination Policy is in
small print at the bottom of District’s website.

District adopted its Sexual Harassment Policy (Policy JBA/GBN) on
2/9/2015 and it was revised/readopted on 9/14/2020.

District’s Student Handbook, on page 26, provides the following:
“When information, a report, or complaint regarding sexual
harassment is received by the district, the district will review such
information, report, or complaint to determine which law applies
and will follow the appropriate procedures. When the alleged
conduct could meet both of the definitions in ORS Chapter 342
and Title IX, both complaint procedures should be processed
simultaneously . ..”

Principal, in an interview with Department’s investigator on
October 24, 2023, stated that he handles the Title IX matters at
the middle school. Principal stated, “. . . any kind of Title IX issues,
protected class investigations, any of that falls on my shoulders.”
Principal stated, “. . . if a student, regardless of gender,
inappropriately touches another student in a sexual manner,
that’s sexual harassment and that’s the nature of the referral.”

a. Regarding sexual harassment reported by Student,
Principal provided, “I can think of one particular incident
where that was the nature of the incident, and so, we took
appropriate action. The allegation was that the student



18.

19.

inappropriately touched [Student] and that is what
[Student] reported. We investigated, interviewed
witnesses, found that to be true, and then provided or put
a suspension in place for the inappropriate conduct and
then contacted law enforcement.” Principal provided that
he did not conduct any of the investigations related to
Student, but, instead, “. .. came alongside and supported
our assistant principal, who was the primary point of
contact.”

b. Principal provided, “I have a tremendous amount of pride
in our team and our efforts to try and do everything in our
power to help [Student] be successful at school. Nobody’s
perfect, but there wasn’t absolutely, in my experience now
as 21 years in [District], nothing that, I'm not trying to
minimize anything, but nothing fell outside the realm of
typical behavior of that of an 11, 12, and 13-year-old. And
every time, our response was predicated on our training,
and that was comprehensive investigation,
communication, and, if it was appropriate, contact law
enforcement ... We knew if there is any student that
would ever be discriminated against by race, gender,
ethnicity — any of it — it was harassment and we took
appropriate action, major referral.”

By the middle of October 2022, Student had experienced
continual incidents of peer bullying and harassment, including
three (3) incidents of sexual harassment, for over a year. Student
was anxious and had difficulty focusing on learning because they
felt unsafe at school. Because Student felt unsafe at school, they
were frequently absent and fell behind in their classwork.
Student’s grades suffered. Parent A and Parent B continually
informed Principal and Vice Principal of their concerns about the
lack of safety for Student at school. Parent A and Parent B
continually requested tutoring assistance and mental health
counseling for Student. As of October 28, 2022, these support
services had not been provided to Student.

On October 28, 2022, District held a meeting. In the District’s
notes, the purpose of the meeting was “to understand the
ongoing concerns the family has shared, determine how we can
support [Student] better, and begin to develop a long-term plan
to create a safe learning environment for [Student].” The
following information was obtained from District’s notes
regarding the October 28, 2022, meeting:

10



a.

The following, in addition to several advocates and
District’s Equity and Inclusion Coordinator, attended the
meeting: Student, Parent A, Parent B, Community Alliance
Advocate (Advocate), District’s K-12 Director of Teaching
and Learning (Director), Counselor, Principal, Vice
Principal, and an interpreter.

Those attending the meeting, shared Student’s strengths:

i. Strongdesire to learn
ii. Helpful
iii. Very helpful at home, does [their] chores, and is
very supportive of mom.
iv. Artistic
v. Joyful, makes friends

Parent A and Parent B expressed their concern that
Student continued to fall behind in classes and was not
getting the help needed. Student was not feeling safe at
school because the bullying and harassment continued;
therefore, Student could not focus on work or learning.
The family had been requesting counseling for Student;
but District, to date, had not facilitated the counseling
service. In addition, Student’s parents requested a safety
plan for Student, regular communication with the school,
and academic support for Student. Parent A and Parent B
did not want Student to fall further behind in school.

A few days after the meeting, on November 2, 2022,
Director provided the following, “Based on the concerns
the parents have shared, the continuation of incidents,
and the concerns around communication, | believe the
school team and family should develop a plan moving
forward that will address the following:
School Team
e Communication-make sure all written
communication is translated into Spanish, and
interpreters are available for all in-person meetings
or phone calls.
e Schedule a ParentVue training for [Parent B] and
[Parent A] by bilingual assistant so they can check
on [Student’s] assignments.

11



20.

21.

22.

23.

e Active supervision — ensure all teachers and staff
are aware of no-contact agreements and uphold
them.

e Confirm counseling referral — The principal should
immediately contact Looking Glass and confirm the
time, day, and location for therapy. Make sure
Looking Glass has updated contact information and
is communicating with the family.

e Principal meet with Student and Counselor to build
a safety plan. Make sure this plan has safe spaces
and safe adults identified. Document and share the
full support system for Student with parents.

e Principal reach out to advocates and partner with
check-in options.

o Lunch buddy or mentor time with Advocate
or [REDACTED advocate].
o Follow-up meetings to check on the plan.

e Principal schedule a follow-up meeting in
December —include advocates, parents, equity
coordinator, and level director.

e The academic team should review options for
academic support —accommodations,
interventions.”

The record is unclear regarding whether any of Director’s
recommendations following the October 28, 2022, meeting were
implemented by the school team. The evidence does indicate that
Student’s parents continued to reach out for assistance through
January 2023, regarding Student’s need for safety at school and
for academic support.

On January 11, 2023, Student was involved in a physical
altercation with a student. Both students received disciplinary
action.

Parent A and Parent B are native Spanish speakers. Parent A
benefits from language interpretation and translation. Parent B
requires language interpretation and translation.

Spanish speakers comprise a Limited English Proficiency (LEP),
national origin minority group in District.

12



24,

25.

26.

27.

District’s webpages can be converted from English to Spanish by a
language button provided on District’s main website page.

On District’s website, an “English Language Development” page is
accessed under the “Academics” tab on the main page. At the
bottom of the “English Language Development Page,” the
following language is provided: “Our Welcome Center is a
resource for ELD families and students to receive information and
support in Spanish. Interpretation services are available for parent
communication.” The page does not provide contact information
for the Welcome Center or direction for accessing the
interpretation service.

The District’s Student Handbook is available in Spanish on
District’s website. However, there is no information within the
handbook that provides instruction for parents or caregivers to
access language interpretation services.

The Department reviewed copies of emails provided by the
parties. The Department reviewed emails between Parent A or
Parent B and Vice Principal, Principal, or Director, that are dated
September 15, 2022, through February 10, 2023, to determine if
email communications between District and parents were
translated to Spanish. Regarding the email communications
reviewed:

a. Parent A sent two emails to Vice Principal. These emails
were in English. Vice Principal sent four emails to Parent A.
Two of the four emails included translation to Spanish and
two of the emails were in English only.

b. Parent A sent two emails to Principal. These emails were in
English. Principal sent three emails to Parent A. One of the
three emails included translation to Spanish; however, the
attached document was in English only. The other two of
the three emails were in English only.

c. Parent A sent six emails to Director. These emails were in
English. Director sent six emails to Parent A. Three of the
six emails included translation to Spanish and three of the
emails were in English only.

d. Parent B sent two emails to Director. These emails were in
Spanish. Director sent one email to Parent B. This email
included translation to Spanish.

13



28. Parent A reports that they sent emails to Vice Principal, Principal,
and Director in English, and that they directed at least two of
these administrators to respond in English. Parent A’s reasoning
was based on a fear that the school’s translation from Spanish to
English would not be accurate. Parent A also believed that school
staff thought that translation of email content was too much

29.

work.

At times during the 2021-22 and 2022-23 school years, District did
not provide Parent A and Parent B with effective language
assistance.

a.

On February 14, 2022, Parent B called District’s office to
receive assistance and to schedule an appointment with
Principal. Parent B had already met with Vice Principal
several times. The harassment of Student continued;
therefore, Parent B wanted to elevate their concerns to
Principal. District staff transferred Parent B to a Spanish-
speaking employee (Employee). Parent B informed
Employee that Student was being bullied and that
Classmate 2 had inappropriately touched Student.
Employee informed Parent B that they would contact
Principal on Parent B’s behalf. The next day, Parent B
contacted Employee to inquire if a meeting with Principal
had been scheduled. Employee informed Parent B that the
school had not responded to the email that Employee had
sent on Parent B’s behalf. Employee offered to call the
school office. On February 22, 2022, Parent B received a
phone call from the school to inform that a meeting with
Principal was scheduled for February 28, 2022. Parent B
contacted Employee to request that Employee attend the
meeting with Parent A and Parent B. Employee informed
Parent B that they could not attend the meeting because
they were a cook for the district. Parent B believed that
when District connected them to Employee on February
14, 2022, Employee was a District employee that could
offer assistance and support for the issues that Student
was experiencing with bullying and harassment. Parent B
was frustrated and disappointed that they shared all of
their concerns regarding the harassment of Student with
Employee, only to find out later that Employee was not in
a position of assistance for such matters.

14



b. Principal provides that they relied on bilingual staff

members for interpretation when Principal met with
Parent A and Parent B. Principal estimates that there are
ten bilingual staff members in the school. Of those ten
bilingual staff members, Principal provides that at least
three of them requested not to be tapped for
interpretation because Parent A could at times exhibit an
aggressive communication style.

Advocate began assisting Parent A, Parent B, and Student
in September of the 2022-23 school year. Advocate
attended approximately 28 meetings to support Parent A,
Parent B, and Student during their conversations with
school administrators. From those meetings, Advocate
provides the following observations and experiences
regarding the language interpretation provided by District
for Student’s parents:

i. At one meeting, the interpreter had to leave before
Parent A and Parent B had a full opportunity to
express their concerns; therefore, Advocate ended
up doing the remaining interpretation so that
Student’s parents had an opportunity to contribute
to the meeting.

ii. During the meetings, Advocate attempted to
ensure that the interpretation was done well and
that the complete message of the parents was
provided by the interpreter to the administrators
present. Because some of the interpreters
provided by District were not trained in
interpretation, some statements of the parents
were not completely shared or communicated
verbatim. Advocate believed that so many
meetings were required because the family was
not being adequately heard.

iii. There were several meetings where no interpreter
was provided. During those meetings, Advocate
provided the interpretation.

iv. Approximately five meetings scheduled for an
administrator or administrators to meet with
Parent A or Parent B were canceled by District.
Some of these were canceled because an

15



d.

interpreter was not available. These cancellations
were difficult for the parents as they scheduled
time off work to attend.

Advocate is bilingual; however, they are not qualified to be
an interpreter. Advocate assists Latinx families with
navigating at school and with other organizations and
agencies. Advocate is not employed by District nor are
they contracted by District to provide services.

A case management assistant at the school (Assistant)
provides that they were called upon to provide language
interpretation for several of the meetings between
Student’s parents and school administrators. Assistant
provides that it is not within their normal duties to provide
interpretation; however, the school administrators would
call on them to fill that role at times. To Assistant’s
knowledge, there are three trained interpreters at the
school. Assistant is not certified in language interpretation.
Assistant provides that they have not received training
from the school or District regarding the provision of
language interpretation for families.

Parent B provides that language interpretation was not
readily available for them when they called or visited the
school during the 2021-22 school year. During the 2022-23
school year, Assistant, who is bilingual, became available
at the school office to assist with interpretation.

30. Parent A, Parent B, and Student allege that District retaliated
against Student for filing complaints on two separate occasions:

a.

On or about January 31, 2022, Student reported to their
6t grade Science teacher that Classmate 2, near the end of
the 7t period Science class, touched them in a way that
made them extremely uncomfortable. Student reported
that Classmate 2 approached them from behind while
Student was seated and began to inappropriately touch
and rub Student’s leg and thigh. Student reported that
while Classmate was inappropriately touching them,
Classmate said that he liked touching Student and then
said, “For you, | will be gay.”

i. According to Parent B, on the day following
Student’s report of the inappropriate touching by

16



Classmate 2, Student, upon arrival at school, was
escorted to the school’s detention room by Vice
Principal. Student informed Parent B that
Classmate 2 was brought to the detention room
and told that he needed to apologize to Student for
the inappropriate touching. Student informed
Parent B that after the apology, Classmate 2
returned to class; however, Student was told to
remain so that Principal could speak with her.
Student informed Parent B that Principal never
came to the detention room; therefore, Student
remained there for a significant portion of the day.
Parent B feels that Student was placed in the
detention room because Student reported the
incident of inappropriate touching.

b. On September 12, 2022, Student reported that Classmate
4 physically assaulted Student with a hard punch to the
stomach.

i. According to Student and Parent B, after Student

reported this assault, school administrators advised
Student to write about their observations during
class and throughout the school day. Student was
very upset by this assignment. To Student, the
assignment felt like they were being punished for
making the report.

IV. Analysis

Under Oregon law (ORS 659.850),

A person may not be subjected to discrimination in any public elementary,
secondary, or community college education program or service, school or
interschool activity or in any higher education program or service, school, or
interschool activity where the program, service, school, or activity is financed in
whole or in part by moneys appropriated by the Legislative Assembly.®

For purposes of this prohibition, “discrimination” means “any act that unreasonably
differentiates treatment, intended or unintended, or any act that is fair in form but
discriminatory in operation, either of which is based on race, color, religion, sex,
sexual orientation, gender identity, national origin, marital status, age, or
disability.”*’

6 ORS 659.850(2)
7 ORS 659.850(1)(a)(A); OAR 581-021-0045(1)(b).
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In applying this prohibition to school districts, OAR 581-021-0045(3) provides the
following: “In providing programs or services to students, a school district shall not,
on a discriminatory basis . . .:

(a) Treat one person differently from another in determining whether such person
satisfies any requirement of condition for the provision of such aid, benefit, or
service;

(b) Provide different aid, benefits, or services; or provide aids, benefits, or services in a
different manner;

(c) Deny any person such aid, benefit, or service;

(d) Subject any person to separate or different rules of behavior, sanctions, or other
treatment;

(e) Aid or perpetuate discrimination by joining or remaining a member of any agency or
organization which discriminates in providing any aid, benefit, or service to students
or employees;

(f) Otherwise limit any person in the enjoyment of any right, privilege, advantage, or
opportunity.”

(1) Did District, through actions of teachers, staff members, or administrators,
discriminate against Student, based on race/national origin, in violation of ORS
659.850 and OAR 581-021-0045, by failing to mitigate peer-to-peer harassment?

During the 2021-22 school year, Student filed a minimum of ten (10) complaints with
the school, and during the 2022-23 school year, from September 12, 2022, through
October 10, 2022, Student filed a minimum of four (4) complaints with the school. In
these complaints, Student reported that other students had bullied, harassed, or
assaulted Student.

Principal and Vice Principal responded to Student’s complaints by meeting with Student,
Parent A, and Parent B; by investigating the peer-to-peer incidents; and by disciplining
the student offenders.

In April 2022, a safety plan was developed for Student; however, the plan was not
communicated to all teachers and school staff that worked with Student. This lack of
communication caused frustration for Student and a lack of consistency in the
application of the safety plan measures. The bullying of Student continued after the
development of the safety plan.
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Counselor for Student’s class states that Student’s cohort was “a very angry group” and
that many of the students made negative, unkind comments to each other.

Due to being subjected to continual harassment and bullying for an extended period,
Student did not feel safe at school. As a result, Student was frequently anxious,
frequently absent, and found it difficult to focus on learning. Student’s grades and
mental health suffered significantly due to the unabated harassment and bullying.

There is no evidence that Student was being bullied, harassed, or assaulted because of
Student’s race or national origin. Student, Parent A, and Parent B do not allege that any
of the assaults, harassment, or bullying of Student by peers was based on Student’s race
or national origin. Department did not find, through its investigative interviewing or
information gathering, that any of the assaults, harassment, or bullying of Student by
peers was based on Student’s race or national origin.

The efforts of the school’s teachers, staff members, and administrators to stop the
bullying, harassment, and assaults against Student were inadequate and ineffective.
However, there is no evidence that the school’s teachers, staff members, and
administrators acted or failed to act because of the race or national origin of Student or
Student’s parents.

District’s implementation of the safety plan and efforts to stop the bullying, harassment,
and assaults against Student were inadequate and ineffective. However, there is no
evidence in the record that Student was being bullied, harassed, or assaulted because of
Student’s race or national origin. Therefore, there is insufficient evidence to establish
that District failed to mitigate or prevent peer-to-peer harassment that was on the basis
of Student’s race or national origin. The Department concludes that District did not
discriminate against Student based on race/national origin, in violation of ORS 659.850
and OAR 581-021-0045, by failing to mitigate the peer-to-peer harassment.

(2) Did District discriminate against Student based on sex, in violation of ORS 659.850
and OAR 581-021-0045, by failing to mitigate peer-to-peer sexual harassment due
to the lack of a proper Title IX investigation following reports of sexual
harassment?

Under Oregon’s anti-discrimination statute and administrative rule, a person may not be
subjected to discrimination based on sex.'® In analyzing District’s duty under that statute
and rule, to provide Student with an environment free from sexual harassment, the
Department relies on the federal anti-discrimination law known as Title IX'° and the
interpretation of Title IX by federal courts and the United States Department of
Education Office for Civil Rights. For this appeal, the Department also relies on the 2020

18 ORS 659.850: OAR 581-021-0045.
1920 U.5.C. §1681-§1688.
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Title IX Regulations to determine District’s obligations upon receiving Student’s three (3)
reports or complaints of sexual harassment.?°

Sexual harassment, under Title IX, includes “unwelcome conduct determined by a
reasonable person to be so severe, pervasive, and objectively offensive that it
effectively denies a person equal access to the recipient’s education program or
activity” and ‘Sexual assault’ as defined in 20 U.S.C. 1092(f)(6)(A)(v), ‘dating violence’ as
defined in 34 U.S.C. 12291(a)(10), ‘domestic violence’ as defined in 34 U.S.C.
12291(a)(8), or ‘stalking’ as defined in 32 U.S.C. 12291(a)(30). 2*

The 2020 Title IX regulations, in pertinent part, provide the following:

1)

2)

An education provider’s treatment of a complainant?? or a respondent?? in response
to a formal complaint of sexual harassment may constitute discrimination based on
sex under Title IX.24

An education provider with actual knowledge?’ of sexual harassment must respond
promptly in a manner that is not deliberately indifferent. The response must treat
complainants and respondents equitably by offering supportive measures as defined
in [34 CFR 106.30] to a complainant and by following a grievance process that
complies with [34 CFR 106.45] before the imposition of any disciplinary sanctions . . .
against a respondent.?® The Title IX Coordinator must promptly contact the
complainant to discuss the availability of supportive measures with or without the
filing of a formal complaint, and explain to the complainant the process for filing a
formal complaint.’

a. Supportive measures mean non-disciplinary, non-punitive individualized
services offered as appropriate, as reasonably available, and without fee or
charge to the complainant or respondent before or after the filing of a formal
complaint or where no formal complaint has been filed. Such measures are
designed to restore or preserve equal access to the recipient’s education
program or activity without unreasonably burdening the other party,

2034 C.F.R. Part 106.

2134 C.F.R. 106.30(a).

22 per 34 C.F.R. 106.30(a), a complainant means an individual who is alleged to be the victim of conduct that could
constitute sexual harassment.

23 per 34 C.F.R. 106.30(a), a respondent means an individual who has been reported to be the perpetrator of
conduct that could constitute sexual harassment.

2434 C.F.R. 106.45(a).

25 per 34 C.F.R. 106.30(a), actual knowledge means notice of sexual harassment or allegations of sexual harassment
to an [education provider’s] Title IX Coordinator or any official of the [education provider] who has authority to
institute corrective measures on behalf of the [education provider], or to any employee of an elementary and
secondary school.

26 34 C.F.R. 106.44(a).

27 1d.
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including measures designed to protect the safety of all parties or the
educational environment, or deter sexual harassment.??

Supportive measures may include counseling, extensions of deadlines or
other course-related adjustments, modifications of class schedules, campus
escort services, mutual restrictions on contact between the parties,
increased security and monitoring of certain areas of the campus, and other
similar measures. The Title IX Coordinator is responsible for coordinating the
effective implementation of supportive measures.?

3) The Title IX Coordinator must promptly contact the complainant to discuss the
availability of supportive measures, inform the complainant of the availability of
supportive measures with or without the filing of a formal complaint, and explain to
the complainant the process for filing a formal complaint.3°

In addition to Title IX, a federal anti-discrimination law, an Oregon statute, ORS 342.704,
provides further context for how the Oregon Legislative Assembly intends ORS 659.850
and its implementing rules to be interpreted for matters of sexual harassment in public

schools.

ORS 342.704 requires school districts, education service districts, and public charter
schools to adopt policies on “sexual harassment of students by staff members and other
students.”3! A policy on sexual harassment of students by staff members and other
students must provide that:

1) Sexual harassment of students includes:

a.
b.

A demand or request for sexual favors in exchange for benefits;
Unwelcome conduct of a sexual nature that is physical, verbal, or nonverbal
and that interferes with a student’s education program or activity or that
creates an intimidating, offensive, or hostile educational environment; and
Assault when sexual contact occurs without consent.3?

2) When a student or the student’s parents file a complaint alleging behavior that may
violate the policy, the student or student’s parents shall receive a written
notification that must set forth:

a.
b.

The rights of the student or student parents who filed the complaint.
Information about the internal complaint processes available through the
school or district that the student or student’s parents who filed the

28 34 C.F.R. 106.30(a).

3034 C.F.R. 106.44(a).

31 ORS 342.700; ORS 342.704(1) and (2)(a). The State Board of Education has adopted the same standard by rule.
See OAR 581-021-0038.

32 ORS 342.704(3)(b).
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complaint may pursue, including the person designated for the school or
district for receiving complaints.
c. Information about services available to the student through the school
district, including any counseling services, nursing services, or peer advising.
d. Information about and contact information for state and community-based
services and resources that are available to persons who have experienced
sexual harassment.33

3) When a staff member becomes aware of behavior that may violate the policy, the
staff member shall report to an official of the district so that the official and the staff
member may coordinate efforts to take any action necessary to ensure the student
is protected and to promote a nonhostile learning environment, including:

a. Providing resources for support measures to the student; and

b. Taking any actions that are necessary to remove potential future impact on
the student, but that are not retaliatory against the student or the staff
member who reported to the official of the district.3

4) All complaints about behavior that may violate the policy shall be investigated.3>

5) The person who initiated the complaint and, if applicable, the student’s parents shall
be notified:
a. When the investigation is initiated and concluded; and
b. Asto whether a violation of the policy was found to have occurred, to the
extent allowable under state and federal student confidentiality laws.3®

In the present case, Student reported to school staff on three separate occasions that
they had been sexually harassed or assaulted by another student:

On or about January 31, 2022, Student reported that Classmate 2 touched them in a
way that made them extremely uncomfortable. Student reported that Classmate 2
approached them from behind while Student was seated and began to inappropriately
touch and rub Student’s leg and thigh. Student reported that while Classmate 2 was
inappropriately touching them, Classmate 2 said that they liked touching Student and
then said, “For you, | will be gay.”

On or about February 11, 2022, Student reported that Classmate 3 and a group of
approximately five (5) other students were insulting Student with slurs such as, “hoe”
and saying other mean and sexually inappropriate things such as, “I spent last night with
your mom.”

33 ORS 342.704(3
34 ORS 342.704(3

(c); ORS 342.704(6)(a)(A)(B)(D)(F).

)
)(d).

35 ORS 342.704(3)(e).
36 ORS 323.704 (3)(g).
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On or about October 10, 2022, Student reported that Classmate 6 was talking somewhat
inappropriately with boys in class. The conversation made Student uncomfortable.
Student reported that Classmate 6 began trying to grab at Student and touch the area
close to Student’s genitalia. Student reported that they tried to cover their genital area
with their backpack while walking backwards to the teacher’s desk to report what
Classmate 6 was doing.

When a report or complaint of sexual harassment is received by the district, the district
must review the report or complaint to determine whether the complaint procedures,
protections, and processes required by Title IX, ORS Chapter 342, or both need to be
applied. District was aware of this requirement, as evidenced by page 26 of the Student
Handbook:

“When information, a report, or complaint regarding sexual harassment is
received by the district, the district will review such information, report, or
complaint to determine which law applies and will follow the appropriate
procedures. When the alleged conduct could meet both of the definitions in
ORS Chapter 342 and Title IX, both complaint procedures should be processed
simultaneously . . .”

The evidence in the record is clear that Principal and Vice Principal, upon receiving
Student’s three (3) reports of possible sexual harassment, treated the reports as reports
of general bullying or student misconduct. District did not evaluate Student’s three (3)
reports of possible sexual harassment to determine if the alleged conduct met the
definitions of sexual harassment under Title IX; and/or ORS Chapter 342; and/or
District’s Sexual Harassment Policy (Policy JBA/GBN). District did not implement the Title
IX grievance procedures, nor did District implement the grievance policy procedures
required by ORS Chapter 342 and District’s Sexual Harassment Policy (Policy JBA/GBN).

Vice Principal conducted the investigations of Student’s three (3) reports of sexual
harassment. At the time of Student’s complaints, Vice Principal assumed responsibility
for investigating and handling disciplinary issues related to general bullying, harassment,
or assault. Principal was responsible for investigating and providing responses to reports
of sexual harassment; however, Principal did not conduct the investigations or provide
the responses to Student’s complaints of sexual harassment.

During the interview with the Department’s investigator, Principal provided that for one
of Student’s reports of sexual harassment, Vice Principal investigated, found the
allegation to be true, suspended the student for the inappropriate conduct and then
contacted law enforcement. Principal referred to sexual harassment report response as
being “a major referral,” a term typically used to reference matters of student discipline,
without mention of the additional investigative process and safeguard requirements of
federal and state anti-discrimination laws.
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Because District addressed the complaints as reports of general bullying or student
misconduct, and did not evaluate the reports in consideration of Title IX, ORS Chapter
342, or District’s Sexual Harassment Policy (Policy JBA/GBN), District failed to take
several steps required by law and policy.

District failed to coordinate with District’s Title IX Coordinator. As a result, District did
not provide the required protections and notification. While District implemented a no-
contact order after one of Student’s reports of sexual harassment and provided quiet
break spaces for Student after two of the reports, the Title IX Coordinator did not
contact Student and Student’s parents to discuss the availability of supportive
measures, consider the Student and Student’s parents’ wishes with respect to
supportive measures, inform Student and Student’s parents of the availability of
supportive measures with or without the filing of a formal complaint, and to explain the
process for filing a formal complaint.

In addition, District failed to provide Student and Student’s parents with written
notification of their rights and with contact information for appropriate state and
community-based services.

As of October 28, 2022, despite frequent requests from Parent A and Parent B, District
had yet to consider or facilitate mental health counseling for Student, develop and
implement a comprehensive and effective safety plan for Student, or provide additional
academic support for Student. Because of the bullying and harassment, including the
incidents of sexual harassment, Student was not feeling safe at school and found it
difficult to focus on work and learning. Student’s mental health, grades, and attendance
suffered because of the unmitigated bullying and harassment.

By failing to evaluate Student’s three (3) reports of possible sexual harassment in
consideration of the requirements of Title IX, ORS Chapter 342, and District’s Sexual
Harassment Policy (Policy JBA/GBN), District, in violation of ORS 659.850 and OAR 581-
021-0045(3)(c), denied Student the aid and benefit of the rights, grievance procedures,
and protections afforded by federal and state anti-discrimination law.

The Department concludes that District did discriminate against Student based on sex,
in violation of ORS 659.850 and OAR 581-021-0045(3)(c), by failing to adhere to the
grievance and investigation processes required by Title IX and ORS Chapter 342
following Student’s three (3) reports of sexual harassment.

(3) Did District discriminate against Parent A and Parent B based on race/national
origin, in violation of ORS 659.850 and OAR 581-021-0045, by failing to provide
appropriate language translation and interpretation services, as required by Title
VI of the Civil Rights Act, ORS 659.850, and OAR 581-021-0045, to Parent A and
Parent B in consideration of Parent A and Parent B’s limited English proficiency
status?
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Whether District violated ORS 659.850 or OAR 581-021-0045 requires an analysis of
both the facts of the case and the legislative intent behind the statute and rule. With
respect to the latter, the legislative history of ORS 659.850 indicates that the Oregon
Legislative Assembly adopted the statute in consideration of federal anti-discrimination
law. Therefore, federal case law interpreting Title VI of the Civil Rights Act (Title VI) and
the regulations promulgated under Title VI, as well as guidance issued by the United
States Department of Justice and Department of Education pertaining to Title VI, are
useful tools for Department to rely on in interpreting whether discrimination, based on
race or national origin, has occurred in violation of ORS 659.850 and OAR 581-021-0045.

Title VI and its regulations establish that language-based discrimination is unlawful
discrimination based on national origin.3” Well-established federal judicial precedent
holds that Title VI's prohibition against national origin discrimination covers
discrimination against individuals who, because of their national origin, are limited in
their English proficiency. Indeed, 50 years ago, the Supreme Court held that Title VI
requires language assistance services to ensure persons with limited English proficiency
have meaningful access to a school district’s programs and activities, and that the denial
of such access constitutes national origin discrimination.3®

Since 1970, the United States Department of Education, Office of Civil Rights (OCR) has
put school districts on notice that Title VI requires districts to provide parents with
limited English proficiency meaningful access to information.? In 2015, the United
States Department of Justice and Department of Education reminded districts of their
obligation to ensure meaningful communication with parents in a language they can
understand, whether through translated materials or a language interpreter, and to
adequately notify such parents of information about any program, service, or activity
that is called to the attention of parents who are proficient in English.*°

School districts must provide language assistance effectively to parents with limited
English proficiency and the interpretation or translation must be provided by
appropriate, competent staff — or appropriate and competent outside resources.*! It is
not sufficient for the staff merely to be bilingual.*? For example, some bilingual staff and
community volunteers may be able to communicate directly with parents in a different
language, but not be competent to interpret in and out of English (consecutive or
simultaneous interpreting) or to translate documents.*® School districts should ensure
that interpreters and translators have knowledge in both languages of any specialized

3742 U.S.C. sec 2000d et seq; 34 C.F.R. Part 100.

38 |au v. Nichols, 414 U.S. 563(1974).

3 United States Department of Health, Educations, and Welfare, Identification of Discrimination and Denial of
Services on the Basis of National Origin (1970).

40 United States Department of Justice and Department of Education, Dear Colleague Letter: English Learner
Students and Limited English Proficient Parents (January 15, 2015).

.

42 d.

Bd.
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terms or concepts to be used in the communication at issue.?* In addition, school
districts should ensure that interpreters and translators are trained on the role of an
interpreter and translator, the ethics of interpreting and translating, and the need to
maintain confidentiality.* School districts cannot rely on students, friends, or untrained
school staff to translate or interpret for parents, but must, instead, provide free,
qualified language assistance services to parents with limited English proficiency.*®

In the present case, Student is proficient in English. Parent A and Parent B are native
Spanish speakers. Parent A benefits from language translation and interpretation.
Parent B requires language translation and interpretation. Spanish speakers comprise a
limited English proficiency, national origin minority group in District. Under Title VI and
the rules promulgated under Title VI, and by extension, under ORS 659.850 and OAR
581-021-0045, District must (1) ensure meaningful communication with Parent A and
Parent B in Spanish and notify Parent A and Parent B of programs, services, and
activities in Spanish, and (2) provide language assistance effectively through language
interpretation by appropriate, competent staff or appropriate and competent outside
resources.

With respect to notifying Parent A and Parent B of programs, services, and activities in

Spanish, District finds that District’s webpage content can be converted from English to
Spanish by a language button provided on District’s main website page. In addition, the
District’s Student Handbook is available, in its entirety, in Spanish on District’s website.

Department also finds that District properly communicated in Spanish in emails sent
from Director to Parent B.

Although Parent A would have benefitted from all email correspondence received from
Director, Principal, and Vice Principal being translated, only 43 percent of those emails
or attached documents were translated to Spanish. Department finds, however, that
this lack of translation was likely the result of Parent A sending all emails to Director,
Principal, and Vice Principal in English and because, most importantly, Parent A
requested that the school administrators correspond with Parent A in English. Parent A’s
reason for requesting emails in English was based on a fear that District’s translation
from Spanish to English would not be accurate. Parent A also believed that school staff
thought that translation of email content was too much work. Parent A does not,
however, provide any evidence that District’s translation of emails lacks accuracy or that
District staff resisted translating documents because it required additional work.

Based on the totality of the evidence, Department does not find that District
discriminated against Parent A or Parent B by failing to provide appropriate language
translation of written communications. Parent B received the reviewed communications

4 1d.
5 1d.
% 1d.
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in Spanish and English and, although District did not translate all written
communications to Parent A to Spanish, this was because Parent A requested that the
communications not be translated.

With respect to providing language assistance to Parent A and Parent B effectively using
appropriate and competent staff or appropriate and competent outside resources,
Department finds there is no information on District’s website or in District’s Student
Handbook on how to access interpretation services for parent communication with
District staff. At times during the 2021-22 and 2022-23 school years, District did not
provide Parent A and Parent B with effective language assistance.

On February 14, 2022, Parent B called District’s main office to receive assistance and to
schedule an appointment with Principal. District staff transferred Parent B to a Spanish-
speaking employee (Employee). Parent B informed Employee that Student was being
bullied and that a classmate had inappropriately touched Student. Employee informed
Parent B that they would contact Principal on Parent B’s behalf. The next day, Parent B
contacted Employee to inquire if a meeting with Principal had been scheduled.
Employee informed Parent B that the school had not responded to the email that
Employee had sent on Parent B’s behalf. Employee offered to call the school office. A
few days later, Parent B received a phone call from the school to inform that a meeting
with Principal was scheduled. Parent B contacted Employee to request that Employee
attend the meeting with Parent A and Parent B. Employee then informed Parent B that
they could not attend the meeting because they were a cook for District. Parent B
believed that when District connected them to Employee that Employee was a staff
member that could offer assistance and support for the issues that Student was
experiencing with bullying and harassment. Parent B was frustrated and disappointed
that they shared all their concerns regarding the harassment of Student with Employee,
only to find out later that Employee was not in a position of assistance for such matters.

Language interpretation was not readily available to Parent B when they called or visited
Student’s school. In addition, adequate language interpretation was not consistently
provided to Parent A and Parent B when they had scheduled meetings with school
administrators. During the 2022-23 school year, Parent A and Parent B attended
approximately 28 meetings with school administrators. There were several meetings
where no Spanish interpreter was provided. During those meetings, a community
advocate that was assisting the family (Advocate) provided the interpretation. While
Advocate is bilingual, they are not qualified to provide interpretation nor are they
employed by District or contracted by District to provide such services. Several
scheduled meetings were canceled by District because a Spanish interpreter was not
available. These cancellations were difficult for Parent A and Parent B as they scheduled
time off work to attend. At one meeting, the Spanish interpreter had to leave before
Parent A and Parent B had a full opportunity to express their concerns; therefore,
Advocate, once again, provided the interpretation for the remainder of the meeting.
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Principal provides that they relied on bilingual staff members to provide interpretation
when they met with Parent A and Parent B. Principal estimates that there are ten
bilingual staff members in the school; however, at least three staff members requested
not to be tapped for interpretation because Parent A could at times exhibit an
aggressive communication style. Because some of the bilingual staff members were not
trained in interpretation, some statements of the parents during meetings were not
completely shared or communicated verbatim. Department finds it quite possible that
this lack of interpretation training also resulted in the request of several staff members
not to be tapped for interpretation. One of the bilingual staff members called upon to
provide language interpretation for several of the meetings between Student’s parents
and school administrators was the case management assistant at the school (Assistant).
Assistant provides that it is not within their normal duties to provide interpretation;
however, the school administrators would call on them to fill that role at times.
Assistant provides that they have not received training from the school or District
regarding the provision of language interpretation for families, nor have they received
training in consecutive or simultaneous interpreting through any type of certification
process. Department acknowledges that District attempted to provide language
interpretation at some of the meetings by using bilingual staff members. However, as
stated by the U.S. Department of Justice and Department of Education, “It is not
sufficient for the staff to be bilingual. Some bilingual staff and community volunteers
may be able to communicate directly with parents in a different language, but not be
competent to interpret in and out of English (consecutive or simultaneous
interpreting).”%” Under Title VI and the rules promulgated under Title VI, and by
extension, under ORS 659.850 and OAR 581-021-0045, District had the duty to provide
language assistance to Parent A and Parent B effectively, at every meeting, through the
use of appropriate and competent staff or appropriate and competent outside
resources. District neglected this duty in those meetings where appropriate language
interpretation by qualified Spanish interpreters was not provided to Parent A and Parent
B.

Because language interpretation was not readily available to Parent B when they called
or visited Student’s school and because adequate language interpretation was not
consistently provided to Parent A and Parent B when they had scheduled meetings with
school administrators, District, in violation of ORS 659.850, OAR 581-021-0045(3)(c) and
OAR 581-021-0045(3)(f), denied Parent A and Parent B the aid, benefit, and service of
meaningful communication and appropriate language assistance and limited Parent A
and Parent B’s enjoyment of the right and opportunity to communicate to school staff
about their child, Student.

Department concludes that District discriminated against Parent A and Parent B based
on national origin, in violation of ORS 659.850, OAR 581-021-0045(3)(c), and OAR 581-

47 United States Department of Justice and Department of Education, Dear Colleague Letter: English Learner
Students and Limited English Proficient Parents (January 15, 2015).
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021-0045(3)(f), by failing to provide appropriate language interpretation services, as
required by Title VI of the Civil Rights Act, ORS 659.850, and OAR 581-021-0045, to
Parent A and Parent B in consideration of Parent A and Parent B’s limited English
proficiency status.

(4) Did District, through actions of teachers, staff members, or administrators,
retaliate against Student for filing complaints?

Under Oregon law (ORS 659.852), a student of an education program may not be
subjected to retaliation by an education program because the student has in good faith
reported information that the student believes is evidence of a violation of a state or
federal law, rule, or regulation.*®

For purposes of this prohibition, “retaliation” means “suspension, expulsion,
disenrollment, grade reduction, denial of academic or employment opportunities,
exclusion from academic or extracurricular activities, denial of access to transcripts,
threats, harassment or other adverse action that substantially disadvantages a student
in academic, employment, or extracurricular activities.”*°

Department evaluates cases alleging a violation of ORS 659.852 by making the following
three inquiries:

(1) Did the student in good faith report information to District that the
student believed was evidence of a violation of a state or federal
law, rule, or regulation?

(2) Did District subject student to any of the following adverse actions:
Suspension, expulsion, disenrollment, grade reduction, denial of
academic or employment opportunities, exclusion from academic
or extracurricular activities, denial of access to transcripts, threats,
harassment, or other adverse action that substantially
disadvantages a student in academic, employment, or
extracurricular activities; and

(3) Is there a causal link between student’s report and District’s
adverse action?

If all three questions are answered in the affirmative, retaliation, in violation of ORS
650.852, has occurred.

In the present case, Parent A, Parent B, and Student allege that District retaliated
against Student for filing complaints on two separate occasions.

8 ORS 659.852(2).
9 ORS 659.852(1)(b).
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On or about January 31, 2022, Student reported to their 6 grade Science teacher that
Classmate 2, near the end of the 7t period Science class, touched them in a way that
made them extremely uncomfortable. Student reported that Classmate 2 approached
them from behind while Student was seated and began to inappropriately touch and
rub Student’s leg and thigh. Student reported that while Classmate was inappropriately
touching them, Classmate said that they liked touching Student and then said, “For you,
| will be gay.”

According to Parent B, on the day following Student’s report of the inappropriate
touching by Classmate 2, Student, upon arrival at school, was escorted to the school’s
detention room by Vice Principal. Student informed Parent B that Classmate 2 was
brought to the detention room and told that he needed to apologize to Student for the
inappropriate touching. Student informed Parent B that after the apology, Classmate 2
returned to class; however, Student was told to remain so that Principal could speak
with her. Student informed Parent B that Principal never came to the detention room;
therefore, Student remained there for a significant portion of the day. Parent B feels
that Student was placed in the detention room because Student reported the incident
of inappropriate touching.

Department finds that Student, by reporting an incident of sexual harassment on or
about January 31, 2022, reported information that the student believed was evidence of
a violation of a state or federal law, rule, or regulation

Department also finds that on the day following Student’s report of sexual harassment,
Student, by being required to remain in the detention room after Classmate 2
apologized to Student, was excluded from academic activities for a significant portion of
the school day. Student was asked to wait in the detention room so that Principal could
speak with Student about the incident. Principal, however, did not arrive to speak with
Student.

Although Student experienced exclusion from their normal academic activities while
waiting in the detention room for Principal to speak with them, there is insufficient
evidence to substantiate that Student’s report of sexual harassment was the reason or
cause for the significant wait. While the reason for Principal’s failure to report promptly
to the detention room is not known, there are many reasons that Principal’s arrival may
have been delayed or not possible. In Department’s investigation, no evidence surfaced
indicating that Principal held animus toward Student or that Principal or other staff
exhibited hostility toward Student. There is insufficient evidence to indicate that
Student’s significant wait time for Principal to speak with them, on the day following
Student’s report of sexual harassment, was a result of retaliation by District.

On September 12, 2022, Student reported that Classmate 4 physically assaulted Student
with a hard punch to the stomach.
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According to Student and Parent B, after Student reported this assault, school
administrators advised Student to write about their observations during class and
throughout the school day. Student was very upset by this assignment. To Student, the
assignment felt like they were being punished for making the report.

Department finds that Student, by reporting an incident of physical assault on
September 12, 2022, reported information that the student believed was evidence of a
violation of a state or federal law, rule, or regulation.

Although Student was upset by the direction to write about observations during class
and throughout the day and did not enjoy this exercise, Department does not find that
this District direction or action rises to the level of “. . . adverse action that substantially
disadvantages a student in academic, employment, or extracurricular activities.” The
exercise of being mindful, and of observing, and noting the sights and sounds of one’s
environment, is a rather common exercise recommended for persons experiencing
anxiety. Department finds that school administrators likely directed Student to engage
in this activity as a possible method to lessen the feelings of anxiety that Student was
experiencing.

Department determines that the direction from school administrators for Student to
observe and note details about their day was not an adverse action that substantially
disadvantaged student. Student disliked the exercise; therefore, Student simply stopped
engaging in the exercise.

Department finds insufficient evidence to support the two allegations that District,
through actions of teachers, staff members, or administrators, retaliated against
Student, in violation of ORS 659.852, for filing complaints.

Conclusions

The Department concludes that the evidence substantiates that District discriminated
against Student, based on sex, in violation of ORS 659.850 and OAR 581-021-0045, by
failing to adhere to the grievance and investigation processes required by Title IX and
ORS Chapter 342 following Student’s three (3) reports of sexual harassment.

The Department concludes that the evidence substantiates that District discriminated
against Parent A and Parent B, based on national origin, in violation of ORS 659.850 and
OAR 581-021-0045, by failing to provide appropriate language interpretation services, as
required by Title VI of the Civil Rights Act, ORS 659.850, and OAR 581-021-0045, to
Parent A and Parent B in consideration of Parent A and Parent B’s limited English
proficiency status.

The Department concludes that the evidence does not substantiate that District
discriminated against Student based on race/national origin, in violation of ORS 659.850
and OAR 581-021-0045, by failing to mitigate the peer-to-peer harassment.
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The Department concludes that the evidence does not substantiate that District,
through actions of teachers, staff members, or administrators, retaliated against
Student, in violation of ORS 659.852, for filing complaints.

The Department encourages District to reach agreement with Parent A and Parent B
through conciliation. If District cannot reach agreement with Parent A and Parent B
through conciliation within 30 days, or at a time otherwise agreed to by the parties, the
Department will issue a final order on the matter. The parties may refer to OAR 581-
002-0011, OAR 581-002-0017, and OAR 581-002-0019 to become familiar with the
Department’s administrative rules regarding conciliation, final orders, and compliance
and corrective action.

If Parent A and Parent B or District wishes to use the Department as a technical resource
during conciliation, Parent A and Parent B or District may contact the Department by
sending an email request to the following email address: ode.appeals@ode.oreon.gov

Sincerely,

e D> Stiriis.

Patricia D. Stoneroad, J.D.
Complaint and Appeal Specialist
Office of the Director
patricia.stoneroad@ode.oregon.gov
(971) 388-3959
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	Case No. 2023-MM-10 
	 
	Dear REDACTED, REDACTED, and Superintendent Hamilton: 
	 
	This letter constitutes a preliminary order for the following matter: The appeal of a complaint filed by REDACTED (Parent A) & REDACTED (Parent B) with the Springfield School District (District) alleging violation of ORS 659.850 (prohibiting discrimination in an education program, service, school, or activity financed in whole or in part by monies appropriated by the Legislative Assembly) and Oregon Administrative Rule (OAR) 582-021-0045 (prohibiting discrimination in any public elementary or secondary scho
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	I.
	I.
	 Appellate Procedures for Complaints Alleging Discrimination and Retaliation 


	 
	Parent A and Parent B allege that District discriminated against their child (Student), based on race/national origin, by failing to mitigate peer-to-peer harassment. Parent A and Parent B allege that District discriminated against Student, based on sex, by failing to mitigate sexual harassment due to the lack of a proper Title IX investigation following reports of sexual harassment. Parent A and Parent B allege that District retaliated against Student for filing complaints. In addition, Parent A and Parent
	based on race/national origin, by failing to provide appropriate language translation and interpretation. 
	 
	The Oregon Department of Education (Department) has jurisdiction to resolve this appeal and the rules governing the Department’s appeal process are found in OAR 581-002-0001 through OAR 581-002-0023. 
	 
	When a person files an appeal alleging discrimination and retaliation with the Department, the Department investigates to determine whether discrimination and/or retaliation occurred. If the Department determines that discrimination and/or retaliation occurred, the Department will issue a preliminary order to the complainant and the district. The preliminary order will include the Department’s findings of fact and conclusions. After the Department issues a preliminary order, the parties will attempt to reac
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	5 Conciliation is an alternative dispute resolution process. Conciliation is a voluntary, flexible, confidential, and interest-based process. The parties may choose to engage a conciliator to facilitate the conciliation process. 
	5 Conciliation is an alternative dispute resolution process. Conciliation is a voluntary, flexible, confidential, and interest-based process. The parties may choose to engage a conciliator to facilitate the conciliation process. 
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	The Department has completed its investigation of Case No. 2023-MM-10 to determine whether discrimination or retaliation occurred. This letter constitutes a preliminary order and includes the findings of fact and conclusions in the matter. 
	 
	II.
	II.
	II.
	 Procedural Background 


	 
	From November 19, 2021, through October 14, 2022, Parent A and Parent B filed a minimum of fourteen (14) complaints with District regarding incidents of bullying, physical assault, and harassment of their child, Student, by other students. These complaints included the reporting of three (3) incidents of sexual harassment of Student by other students. 
	 
	During a meeting at Student’s school on April 4, 2022, Parent B complained to the vice principal (Vice Principal) that the family was beginning to believe they were being discriminated against, based on being Hispanic persons, because the school administrators were not taking effective steps to end the peer-to-peer bullying, physical assaults, and harassment of Student. 
	 
	On March 8, 2023, Parent A and Parent B filed an appeal with the Department. In the appeal, Parent A and Parent B allege that Student has been discriminated against based on sex/gender identity and that they and Student have been discriminated against based on their race/national origin. 
	 
	On April 6, 2023, the Department accepted Parent A and Parent B’s appeal on the basis that District failed to resolve the complaint(s) within 90 days of Parent A and Parent B’s initial filing of the discrimination complaints. The Department provided notice to Parent A, Parent B, and District that the appeal had been accepted. 
	10
	10
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	Department concluded its investigation of this matter on December 13, 2023. The Department investigated the following: 
	 
	1)
	1)
	1)
	 Whether District, through actions of teachers, staff members, or administrators, discriminated against Student, based on race/national origin, by failing to mitigate peer-to-peer harassment. 


	 
	2)
	2)
	2)
	 Whether District discriminated against Student, based on sex, by failing to mitigate peer-to-peer sexual harassment due to the lack of a proper Title IX investigation following reports of sexual harassment. 


	 
	3)
	3)
	3)
	 Whether District provided appropriate interpretation and translation services to Parent A and Parent B in consideration of Parent A and Parent B’s limited English proficiency status as required by Title VI of the Civil Rights Act, ORS 659.850, and OAR 581-021-0045. 


	 
	4)
	4)
	4)
	 Whether District, through actions of teachers, staff members, or administrators, retaliated against Student for filing complaints. 
	12
	12
	12 OAR 581-002-0005(1)(b). 
	12 OAR 581-002-0005(1)(b). 





	 
	III.
	III.
	III.
	 Findings of Fact 
	1.
	1.
	1.
	 At times relevant to events and actions leading to this complaint, Student attended a middle school in District. 
	2.
	2.
	2.
	 Student, Parent A, and Parent B identify as Hispanic.  
	3.
	3.
	3.
	 During the 2021-2022 school year, Student filed a minimum of ten (10) complaints with the school. In these complaints, Student alleged that other students had bullied, harassed, or assaulted Student: 
	a.
	a.
	a.
	 In three (3) of the complaints, Student alleged that Classmate 1 touched Student’s food or snatched food from Student’s hands. 

	b.
	b.
	 In four (4) of the complaints, Student alleged that Classmate 2 harassed, bullied, or assaulted Student: 
	i.
	i.
	i.
	 In two of the complaints, Student alleged that Classmate 2 verbally harassed Student. 

	ii.
	ii.
	 In one of the complaints, Student alleged that Classmate 2 hit Student in the arm. 

	iii.
	iii.
	 In one of the complaints, Student alleged that Classmate 2 touched Student in a sexual manner and said sexually inappropriate statements to Student while they were touching Student. 




	c.
	c.
	 In one (1) of the complaints, Student alleged that several students verbally harassed Student and made Student cry. 

	d.
	d.
	 In one (1) of the complaints, Student alleged that one student punched Student in the arm while two other students insulted Student and told Student to leave. 

	e.
	e.
	 In one (1) of the complaints, Student alleged that Classmate 3 and a group of students called Student a “hoe” and said mean and other sexually inappropriate things to Student. 




	4.
	4.
	 From September 12, 2022, through October 10, 2022, of the 2022-2023 school year, Student filed a minimum of four (4) complaints with the school. In these complaints, Student alleged that other students had bullied, harassed, or assaulted Student: 
	a.
	a.
	a.
	 In one (1) of the complaints, Student alleged that Classmate 4 punched Student in the stomach. 

	b.
	b.
	 In one (1) of the complaints, Student alleged that Classmate 4 approached and yelled directly in Student’s ear. 

	c.
	c.
	 In one (1) of the complaints, Student alleged that Classmate 5 made rude, insulting comments to Student. 

	d.
	d.
	 In one (1) of the complaints, Student alleged that Classmate 6 attempted to grab at Student and touch the area close to Student’s genitalia during math class. 




	5.
	5.
	 The District’s Student Services Coordinator and Counselor (Counselor) for Student’s class, during the 2021-2022 and 2022-2023 school years, reports that Student’s cohort was “a very angry group” and “. . . a really tough group.” Counselor provides that there was “. . . a lot of physicality, somewhat between students, but mostly things like throwing desks or throwing garbage cans at things.” Counselor remembers that many of the students in Student’s cohort were “very quick to make negative, unkind comments 

	6.
	6.
	  At the time of Student’s complaints, the vice principal of the school (Vice Principal) assumed responsibility for investigating and handling disciplinary issues related to reports of general bullying, harassment, or assault. In other words, if the alleged bullying, harassment, or assault was not directed toward a student because of a student’s protected class status, Vice Principal handled the school’s investigation and response.  
	13
	13
	13 Protected classes under Oregon’s discrimination statute, ORS 659.850: race, color, religion, sex, identity, national origin, marital status, age, or disability. 
	13 Protected classes under Oregon’s discrimination statute, ORS 659.850: race, color, religion, sex, identity, national origin, marital status, age, or disability. 
	7.
	7.
	7.
	  At the time of Student’s complaints, the principal of the school (Principal) assumed responsibility for investigating and providing responses to reports of bullying, harassment, or assault where the student victim of the alleged adverse treatment was targeted because of their protected class status. 
	14
	14
	14 Protected classes under Oregon’s discrimination statute, ORS 659.850: race, color, religion, sex, sexual orientation, gender identity, national origin, marital status, age, or disability. 
	14 Protected classes under Oregon’s discrimination statute, ORS 659.850: race, color, religion, sex, sexual orientation, gender identity, national origin, marital status, age, or disability. 
	8.
	8.
	8.
	 Student, Parent A, and Parent B do not allege that any of the assaults, harassment, or bullying of Student by peers was based on Student’s race or national origin. Department did not find, through its investigative interviewing or information gathering, that any of the assaults, harassment, or bullying of Student by peers was based on Student’s race or national origin. 
	9.
	9.
	9.
	 There is no evidence that Student’s words or behaviors incited any of the peer-to-peer bullying, harassment, or assaults that Student experienced. 
	10.
	10.
	10.
	 Principal and Vice Principal responded to Student’s complaints by meeting with Student, Parent A, and Parent B; by investigating the peer-to-peer incidents; and by disciplining the student offenders. In April 2022, a safety plan was developed for Student; however, this safety plan was not communicated to all teachers and school staff that worked with Student. This lack of communication caused frustration for Student and a lack of consistency in the application of the safety plan measures. 
	11.
	11.
	11.
	 Although the school administrators’ actions to address the peer-to-peer bullying and harassment of Student were inadequate and  ineffective, as evidenced by the continual bullying and harassment of Student over an extended period of time and by Counselor’s description of the class climate, there is no direct evidence that the administrators’ action or lack of action was based on the race or national origin of Student, Parent A, or Parent B.  

	12.
	12.
	 Due to being subject to bullying and harassment for an extended period, Student began to demonstrate signs of hypervigilance and defensiveness regarding intentional or unintentional touch by other students. Because Student no longer felt safe at school, Student’s attendance and grades were significantly and negatively impacted.  

	13.
	13.
	 There is evidence that Student may have been bullied, harassed, or assaulted by other students, in three separate incidents, due to Student’s sex or gender identity. 
	a.
	a.
	a.
	 On or about January 31, 2022, Student reported to their 6th grade Science teacher that Classmate 2, near the end of the 7th period Science class, touched them in a way that made them extremely uncomfortable. Student reported that Classmate 2 approached them from behind while Student was seated and began to touch and rub Student’s leg and thigh. Student reported that while Classmate 2 was inappropriately touching them, Classmate 2 said that they liked touching Student and then said, “For you, I will be gay.

	stationed. After the staff member reported the incident to 
	stationed. After the staff member reported the incident to 
	Principal, the staff member escorted Student to Parent B’s vehicle for pick up. The staff member began to explain the incident to Parent B; however, because Parent B does not speak English, Parent B called Parent A on the phone and had the staff member explain the incident to Parent A instead. Parent B reports that Student was extremely upset by the incident. Parent B reports that Student said, “Please don’t send me to school tomorrow. I don’t want to go back to school. I don’t want him to touch me again. I
	i.
	i.
	i.
	 Attached to a letter that Principal emailed to Parent A, over a year after the incident, on February 2, 2023, was a list of peer-to-peer incidents of harm. The list includes a summary of twelve (12) incidents of harm (School’s Incident Report Summary) that were reported to the school by Student, Parent A, and Parent B from October 11, 2021, through November 10, 2022. The School’s Incident Report Summary also provides the action taken by the administrators in response to the reported incidents. Regarding th
	15
	15
	15 The School’s Incident Report Summary provides that the date of the incident was 10/31/2021. Based on the totality of info provided in the investigation file, the Department finds that the date on the School’s Incident Report Summary is likely an error or typo and that the correct incident date is January 31, 2022. 
	15 The School’s Incident Report Summary provides that the date of the incident was 10/31/2021. Based on the totality of info provided in the investigation file, the Department finds that the date on the School’s Incident Report Summary is likely an error or typo and that the correct incident date is January 31, 2022. 
	1.
	1.
	1.
	 Peer notified teacher at end of day. 

	2.
	2.
	 Student was escorted to the car – parent was informed of incident reported. 

	3.
	3.
	 2/1- Investigation completed, peer identified, disciplinary action taken. 
	4.
	4.
	4.
	 All Teachers notified – students will not sit near each other in class. 

	5.
	5.
	 Counselor provided break space on soft seating for student to access at any time when they need a break. 
	b.
	b.
	b.
	 On or about February 11, 2022, Student called Parent A to report that Classmate 3 and a group of approximately five (5) boys were insulting them with slurs such as “hoe” and saying other mean and sexually inappropriate things such as, “I spent last night with your mom.” Parent A instructed Student to immediately report the harassment to a teacher or staff member. Student reported that Classmate 3, at the end of that same school day, said to Student, “Go ahead and cry or call your dad. Things will be even w
	i.
	i.
	i.
	 Regarding the incident of verbal harassment toward Student on February 11, 2022, the School’s Incident Report Summary provides that the school took the following action: 
	1.
	1.
	1.
	 [Student] was provided a quiet space in the SRC 

	2.
	2.
	 Investigation complete 2/11/22 – disciplinary action taken. 

	3.
	3.
	 Contacted parent with information 

	4.
	4.
	 Alternative lunch spot provided for [Student] if needed. 




	c.
	c.
	 On or about October 10, 2022, Student reported that Classmate 6, during 7th grade math class, was talking somewhat inappropriately with boys in the class. The conversation made Student uncomfortable. Student reports that Classmate 6 then began to approach Student and was smirking. Student reports that Classmate 6 began trying to grab at Student and touch the area close to Student’s genitalia. Student reports that they grabbed their backpack and attempted to cover their genital area while walking backwards 
	i.
	i.
	i.
	 Regarding the incident of harassment toward Student on October 10, 2022, the School’s Incident Report Summary notes that a student was attempting to slap Student’s backside. This description of the incident is different than what Student reported as Student asserts that Classmate 6 was attempting to grab their genital area as Student walked backwards and away from Classmate 6. The School’s Incident Report Summary provides that the school took the following action: 
	1.
	1.
	1.
	 Investigation complete 10/10 – Disciplinary Action Taken 

	2.
	2.
	 Parent notified. 










	14.
	14.
	 District lists the name, title, address, and phone number for its Title IX Coordinator at the bottom of the District’s Non-Discrimination Policy. A link for the Non-Discrimination Policy is in small print at the bottom of District’s website. 

	15.
	15.
	 District adopted its Sexual Harassment Policy (Policy JBA/GBN) on 2/9/2015 and it was revised/readopted on 9/14/2020.  

	16.
	16.
	 District’s Student Handbook, on page 26, provides the following: “When information, a report, or complaint regarding sexual harassment is received by the district, the district will review such information, report, or complaint to determine which law applies and will follow the appropriate procedures. When the alleged conduct could meet both of the definitions in ORS Chapter 342 and Title IX, both complaint procedures should be processed simultaneously . . .” 

	17.
	17.
	 Principal, in an interview with Department’s investigator on October 24, 2023, stated that he handles the Title IX matters at the middle school. Principal stated, “. . . any kind of Title IX issues, protected class investigations, any of that falls on my shoulders.” Principal stated, “. . . if a student, regardless of gender, inappropriately touches another student in a sexual manner, that’s sexual harassment and that’s the nature of the referral.” 
	a.
	a.
	a.
	 Regarding sexual harassment reported by Student, Principal provided, “I can think of one particular incident where that was the nature of the incident, and so, we took appropriate action. The allegation was that the student 

	inappropriately touched [Student] and that is what 
	inappropriately touched [Student] and that is what 
	[Student] reported. We investigated, interviewed witnesses, found that to be true, and then provided or put a suspension in place for the inappropriate conduct and then contacted law enforcement.” Principal provided that he did not conduct any of the investigations related to Student, but, instead, “. . . came alongside and supported our assistant principal, who was the primary point of contact.” 

	b.
	b.
	 Principal provided, “I have a tremendous amount of pride in our team and our efforts to try and do everything in our power to help [Student] be successful at school. Nobody’s perfect, but there wasn’t absolutely, in my experience now as 21 years in [District], nothing that, I’m not trying to minimize anything, but nothing fell outside the realm of typical behavior of that of an 11, 12, and 13-year-old. And every time, our response was predicated on our training, and that was comprehensive investigation, co




	18.
	18.
	 By the middle of October 2022, Student had experienced continual incidents of peer bullying and harassment, including three (3) incidents of sexual harassment, for over a year. Student was anxious and had difficulty focusing on learning because they felt unsafe at school. Because Student felt unsafe at school, they were frequently absent and fell behind in their classwork. Student’s grades suffered. Parent A and Parent B continually informed Principal and Vice Principal of their concerns about the lack of 

	19.
	19.
	 On October 28, 2022, District held a meeting. In the District’s notes, the purpose of the meeting was “to understand the ongoing concerns the family has shared, determine how we can support [Student] better, and begin to develop a long-term plan to create a safe learning environment for [Student].” The following information was obtained from District’s notes regarding the October 28, 2022, meeting: 
	a.
	a.
	a.
	 The following, in addition to several advocates and District’s Equity and Inclusion Coordinator, attended the meeting: Student, Parent A, Parent B, Community Alliance Advocate (Advocate), District’s K-12 Director of Teaching and Learning (Director), Counselor, Principal, Vice Principal, and an interpreter. 

	b.
	b.
	 Those attending the meeting, shared Student’s strengths: 
	i.
	i.
	i.
	 Strong desire to learn 

	ii.
	ii.
	 Helpful 

	iii.
	iii.
	 Very helpful at home, does [their] chores, and is very supportive of mom. 

	iv.
	iv.
	 Artistic 

	v.
	v.
	 Joyful, makes friends 




	c.
	c.
	 Parent A and Parent B expressed their concern that Student continued to fall behind in classes and was not getting the help needed. Student was not feeling safe at school because the bullying and harassment continued; therefore, Student could not focus on work or learning. 

	d.
	d.
	 A few days after the meeting, on November 2, 2022, Director provided the following, “Based on the concerns the parents have shared, the continuation of incidents, and the concerns around communication, I believe the school team and family should develop a plan moving forward that will address the following: 


















































	 
	After conducting its investigation, the Department makes the following findings of fact: 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	The family had been requesting counseling for Student; but District, to date, had not facilitated the counseling service. In addition, Student’s parents requested a safety plan for Student, regular communication with the school, and academic support for Student. Parent A and Parent B did not want Student to fall further behind in school. 
	 
	School Team 
	•
	•
	•
	 Communication-make sure all written communication is translated into Spanish, and interpreters are available for all in-person meetings or phone calls. 

	•
	•
	 Schedule a ParentVue training for [Parent B] and [Parent A] by bilingual assistant so they can check on [Student’s] assignments. 


	•
	•
	•
	 Active supervision – ensure all teachers and staff are aware of no-contact agreements and uphold them. 

	•
	•
	 Confirm counseling referral – The principal should immediately contact Looking Glass and confirm the time, day, and location for therapy. Make sure Looking Glass has updated contact information and is communicating with the family. 

	•
	•
	 Principal meet with Student and Counselor to build a safety plan. Make sure this plan has safe spaces and safe adults identified. Document and share the full support system for Student with parents. 

	•
	•
	 Principal reach out to advocates and partner with check-in options. 
	o
	o
	o
	 Lunch buddy or mentor time with Advocate or [REDACTED advocate]. 

	o
	o
	 Follow-up meetings to check on the plan. 




	•
	•
	 Principal schedule a follow-up meeting in December – include advocates, parents, equity coordinator, and level director. 

	•
	•
	 The academic team should review options for academic support – accommodations, interventions.” 
	20.
	20.
	20.
	  The record is unclear regarding whether any of Director’s recommendations following the October 28, 2022, meeting were implemented by the school team. The evidence does indicate that Student’s parents continued to reach out for assistance through January 2023, regarding Student’s need for safety at school and for academic support. 
	21.
	21.
	21.
	 On January 11, 2023, Student was involved in a physical altercation with a student. Both students received disciplinary action. 
	22.
	22.
	22.
	 Parent A and Parent B are native Spanish speakers. Parent A benefits from language interpretation and translation. Parent B requires language interpretation and translation. 

	23.
	23.
	 Spanish speakers comprise a Limited English Proficiency (LEP), national origin minority group in District. 

	24.
	24.
	 District’s webpages can be converted from English to Spanish by a language button provided on District’s main website page.  

	25.
	25.
	 On District’s website, an “English Language Development” page is accessed under the “Academics” tab on the main page. At the bottom of the “English Language Development Page,” the following language is provided: “Our Welcome Center is a resource for ELD families and students to receive information and support in Spanish. Interpretation services are available for parent communication.” The page does not provide contact information for the Welcome Center or direction for accessing the interpretation service.

	26.
	26.
	 The District’s Student Handbook is available in Spanish on District’s website.  However, there is no information within the handbook that provides instruction for parents or caregivers to access language interpretation services. 

	27.
	27.
	 The Department reviewed copies of emails provided by the parties. The Department reviewed emails between Parent A or Parent B and Vice Principal, Principal, or Director, that are dated September 15, 2022, through February 10, 2023, to determine if email communications between District and parents were translated to Spanish. Regarding the email communications reviewed: 
	a.
	a.
	a.
	 Parent A sent two emails to Vice Principal. These emails were in English. Vice Principal sent four emails to Parent A. Two of the four emails included translation to Spanish and two of the emails were in English only. 

	b.
	b.
	 Parent A sent two emails to Principal. These emails were in English. Principal sent three emails to Parent A. One of the three emails included translation to Spanish; however, the attached document was in English only. The other two of the three emails were in English only. 

	c.
	c.
	 Parent A sent six emails to Director. These emails were in English. Director sent six emails to Parent A. Three of the six emails included translation to Spanish and three of the emails were in English only. 

	d.
	d.
	 Parent B sent two emails to Director. These emails were in Spanish. Director sent one email to Parent B. This email included translation to Spanish. 




	28.
	28.
	 Parent A reports that they sent emails to Vice Principal, Principal, and Director in English, and that they directed at least two of these administrators to respond in English. Parent A’s reasoning was based on a fear that the school’s translation from Spanish to English would not be accurate. Parent A also believed that school staff thought that translation of email content was too much work. 

	29.
	29.
	 At times during the 2021-22 and 2022-23 school years, District did not provide Parent A and Parent B with effective language assistance.  
	a.
	a.
	a.
	 On February 14, 2022, Parent B called District’s office to receive assistance and to schedule an appointment with Principal. Parent B had already met with Vice Principal several times. The harassment of Student continued; therefore, Parent B wanted to elevate their concerns to Principal. District staff transferred Parent B to a Spanish-speaking employee (Employee). Parent B informed Employee that Student was being bullied and that Classmate 2 had inappropriately touched Student. Employee informed Parent B 

	b.
	b.
	 Principal provides that they relied on bilingual staff members for interpretation when Principal met with Parent A and Parent B. Principal estimates that there are ten bilingual staff members in the school. Of those ten bilingual staff members, Principal provides that at least three of them requested not to be tapped for interpretation because Parent A could at times exhibit an aggressive communication style. 

	c.
	c.
	 Advocate began assisting Parent A, Parent B, and Student in September of the 2022-23 school year. Advocate attended approximately 28 meetings to support Parent A, Parent B, and Student during their conversations with school administrators. From those meetings, Advocate provides the following observations and experiences regarding the language interpretation provided by District for Student’s parents: 
	i.
	i.
	i.
	 At one meeting, the interpreter had to leave before Parent A and Parent B had a full opportunity to express their concerns; therefore, Advocate ended up doing the remaining interpretation so that Student’s parents had an opportunity to contribute to the meeting.  

	ii.
	ii.
	 During the meetings, Advocate attempted to ensure that the interpretation was done well and that the complete message of the parents was provided by the interpreter to the administrators present. Because some of the interpreters provided by District were not trained in interpretation, some statements of the parents were not completely shared or communicated verbatim. Advocate believed that so many meetings were required because the family was not being adequately heard. 

	iii.
	iii.
	 There were several meetings where no interpreter was provided. During those meetings, Advocate provided the interpretation. 

	iv.
	iv.
	 Approximately five meetings scheduled for an administrator or administrators to meet with Parent A or Parent B were canceled by District. Some of these were canceled because an 

	interpreter was not available. These cancellations 
	interpreter was not available. These cancellations 
	were difficult for the parents as they scheduled time off work to attend. 




	d.
	d.
	 Advocate is bilingual; however, they are not qualified to be an interpreter. Advocate assists Latinx families with navigating at school and with other organizations and agencies. Advocate is not employed by District nor are they contracted by District to provide services. 

	e.
	e.
	 A case management assistant at the school (Assistant) provides that they were called upon to provide language interpretation for several of the meetings between Student’s parents and school administrators. Assistant provides that it is not within their normal duties to provide interpretation; however, the school administrators would call on them to fill that role at times. To Assistant’s knowledge, there are three trained interpreters at the school. Assistant is not certified in language interpretation. As

	f.
	f.
	 Parent B provides that language interpretation was not readily available for them when they called or visited the school during the 2021-22 school year. During the 2022-23 school year, Assistant, who is bilingual, became available at the school office to assist with interpretation. 




	30.
	30.
	 Parent A, Parent B, and Student allege that District retaliated against Student for filing complaints on two separate occasions: 
	a.
	a.
	a.
	 On or about January 31, 2022, Student reported to their 6th grade Science teacher that Classmate 2, near the end of the 7th period Science class, touched them in a way that made them extremely uncomfortable. Student reported that Classmate 2 approached them from behind while Student was seated and began to inappropriately touch and rub Student’s leg and thigh. Student reported that while Classmate was inappropriately touching them, Classmate said that he liked touching Student and then said, “For you, I wi
	i.
	i.
	i.
	 According to Parent B, on the day following Student’s report of the inappropriate touching by 

	Classmate 2, Student, upon arrival at school, was 
	Classmate 2, Student, upon arrival at school, was 
	escorted to the school’s detention room by Vice Principal. Student informed Parent B that Classmate 2 was brought to the detention room and told that he needed to apologize to Student for the inappropriate touching. Student informed Parent B that after the apology, Classmate 2 returned to class; however, Student was told to remain so that Principal could speak with her. Student informed Parent B that Principal never came to the detention room; therefore, Student remained there for a significant portion of t




	b.
	b.
	 On September 12, 2022, Student reported that Classmate 4 physically assaulted Student with a hard punch to the stomach. 
	i.
	i.
	i.
	 According to Student and Parent B, after Student reported this assault, school administrators advised Student to write about their observations during class and throughout the school day. Student was very upset by this assignment. To Student, the assignment felt like they were being punished for making the report. 

















	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	IV.
	IV.
	IV.
	 Analysis  


	 
	Under Oregon law (ORS 659.850), 
	 
	A person may not be subjected to discrimination in any public elementary, secondary, or community college education program or service, school or interschool activity or in any higher education program or service, school, or interschool activity where the program, service, school, or activity is financed in whole or in part by moneys appropriated by the Legislative Assembly. 
	16
	16
	16 ORS 659.850(2) 
	16 ORS 659.850(2) 



	 
	For purposes of this prohibition, “discrimination” means “any act that unreasonably differentiates treatment, intended or unintended, or any act that is fair in form but discriminatory in operation, either of which is based on race, color, religion, sex, sexual orientation, gender identity, national origin, marital status, age, or disability.” 
	17
	17
	17 ORS 659.850(1)(a)(A); OAR 581-021-0045(1)(b). 
	17 ORS 659.850(1)(a)(A); OAR 581-021-0045(1)(b). 



	 
	In applying this prohibition to school districts, OAR 581-021-0045(3) provides the following: “In providing programs or services to students, a school district shall not, on a discriminatory basis . . .: 
	  
	(a)
	(a)
	(a)
	 Treat one person differently from another in determining whether such person satisfies any requirement of condition for the provision of such aid, benefit, or service; 


	 
	(b)
	(b)
	(b)
	 Provide different aid, benefits, or services; or provide aids, benefits, or services in a different manner; 


	 
	(c)
	(c)
	(c)
	 Deny any person such aid, benefit, or service; 


	 
	(d)
	(d)
	(d)
	 Subject any person to separate or different rules of behavior, sanctions, or other treatment; 


	 
	(e)
	(e)
	(e)
	 Aid or perpetuate discrimination by joining or remaining a member of any agency or organization which discriminates in providing any aid, benefit, or service to students or employees; 


	 
	(f)
	(f)
	(f)
	 Otherwise limit any person in the enjoyment of any right, privilege, advantage, or opportunity.” 


	 
	(1)
	(1)
	(1)
	 Did District, through actions of teachers, staff members, or administrators, discriminate against Student, based on race/national origin, in violation of ORS 659.850 and OAR 581-021-0045, by failing to mitigate peer-to-peer harassment? 


	 
	During the 2021-22 school year, Student filed a minimum of ten (10) complaints with the school, and during the 2022-23 school year, from September 12, 2022, through October 10, 2022, Student filed a minimum of four (4) complaints with the school. In these complaints, Student reported that other students had bullied, harassed, or assaulted Student. 
	 
	Principal and Vice Principal responded to Student’s complaints by meeting with Student, Parent A, and Parent B; by investigating the peer-to-peer incidents; and by disciplining the student offenders. 
	 
	In April 2022, a safety plan was developed for Student; however, the plan was not communicated to all teachers and school staff that worked with Student. This lack of communication caused frustration for Student and a lack of consistency in the application of the safety plan measures. The bullying of Student continued after the development of the safety plan. 
	 
	Counselor for Student’s class states that Student’s cohort was “a very angry group” and that many of the students made negative, unkind comments to each other. 
	 
	Due to being subjected to continual harassment and bullying for an extended period, Student did not feel safe at school. As a result, Student was frequently anxious, frequently absent, and found it difficult to focus on learning. Student’s grades and mental health suffered significantly due to the unabated harassment and bullying. 
	 
	There is no evidence that Student was being bullied, harassed, or assaulted because of Student’s race or national origin. Student, Parent A, and Parent B do not allege that any of the assaults, harassment, or bullying of Student by peers was based on Student’s race or national origin. Department did not find, through its investigative interviewing or information gathering, that any of the assaults, harassment, or bullying of Student by peers was based on Student’s race or national origin. 
	 
	The efforts of the school’s teachers, staff members, and administrators to stop the bullying, harassment, and assaults against Student were inadequate and ineffective. However, there is no evidence that the school’s teachers, staff members, and administrators acted or failed to act because of the race or national origin of Student or Student’s parents. 
	 
	District’s implementation of the safety plan and efforts to stop the bullying, harassment, and assaults against Student were inadequate and ineffective. However, there is no evidence in the record that Student was being bullied, harassed, or assaulted because of Student’s race or national origin. Therefore, there is insufficient evidence to establish that District failed to mitigate or prevent peer-to-peer harassment that was on the basis of Student’s race or national origin. The Department concludes that D
	 
	(2)
	(2)
	(2)
	 Did District discriminate against Student based on sex, in violation of ORS 659.850 and OAR 581-021-0045, by failing to mitigate peer-to-peer sexual harassment due to the lack of a proper Title IX investigation following reports of sexual harassment?  


	 
	Under Oregon’s anti-discrimination statute and administrative rule, a person may not be subjected to discrimination based on sex. In analyzing District’s duty under that statute and rule, to provide Student with an environment free from sexual harassment, the Department relies on the federal anti-discrimination law known as Title IX and the interpretation of Title IX by federal courts and the United States Department of Education Office for Civil Rights. For this appeal, the Department also relies on the 20
	18
	18
	18 ORS 659.850: OAR 581-021-0045. 
	18 ORS 659.850: OAR 581-021-0045. 


	19
	19
	19 20 U.S.C. §1681-§1688. 
	19 20 U.S.C. §1681-§1688. 



	Title IX Regulations to determine District’s obligations upon receiving Student’s three (3) reports or complaints of sexual harassment.  
	20
	20
	20 34 C.F.R. Part 106.  
	20 34 C.F.R. Part 106.  



	 
	Sexual harassment, under Title IX, includes “unwelcome conduct determined by a reasonable person to be so severe, pervasive, and objectively offensive that it effectively denies a person equal access to the recipient’s education program or activity” and ‘Sexual assault’ as defined in 20 U.S.C. 1092(f)(6)(A)(v), ‘dating violence’ as defined in 34 U.S.C. 12291(a)(10), ‘domestic violence’ as defined in 34 U.S.C. 12291(a)(8), or ‘stalking’ as defined in 32 U.S.C. 12291(a)(30).  
	21
	21
	21 34 C.F.R. 106.30(a). 
	21 34 C.F.R. 106.30(a). 



	 
	The 2020 Title IX regulations, in pertinent part, provide the following: 
	 
	1)
	1)
	1)
	 An education provider’s treatment of a complainant or a respondent in response to a formal complaint of sexual harassment may constitute discrimination based on sex under Title IX. 
	22
	22
	22 Per 34 C.F.R. 106.30(a), a complainant means an individual who is alleged to be the victim of conduct that could constitute sexual harassment. 
	22 Per 34 C.F.R. 106.30(a), a complainant means an individual who is alleged to be the victim of conduct that could constitute sexual harassment. 


	23
	23
	23 Per 34 C.F.R. 106.30(a), a respondent means an individual who has been reported to be the perpetrator of conduct that could constitute sexual harassment. 
	23 Per 34 C.F.R. 106.30(a), a respondent means an individual who has been reported to be the perpetrator of conduct that could constitute sexual harassment. 
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	24 34 C.F.R. 106.45(a). 
	24 34 C.F.R. 106.45(a). 





	 
	2)
	2)
	2)
	 An education provider with actual knowledge of sexual harassment must respond promptly in a manner that is not deliberately indifferent. The response must treat complainants and respondents equitably by offering supportive measures as defined in [34 CFR 106.30] to a complainant and by following a grievance process that complies with [34 CFR 106.45] before the imposition of any disciplinary sanctions . . . against a respondent. The Title IX Coordinator must promptly contact the complainant to discuss the av
	25
	25
	25 Per 34 C.F.R. 106.30(a), actual knowledge means notice of sexual harassment or allegations of sexual harassment to an [education provider’s] Title IX Coordinator or any official of the [education provider] who has authority to institute corrective measures on behalf of the [education provider], or to any employee of an elementary and secondary school.  
	25 Per 34 C.F.R. 106.30(a), actual knowledge means notice of sexual harassment or allegations of sexual harassment to an [education provider’s] Title IX Coordinator or any official of the [education provider] who has authority to institute corrective measures on behalf of the [education provider], or to any employee of an elementary and secondary school.  


	26
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	26 34 C.F.R. 106.44(a). 
	26 34 C.F.R. 106.44(a). 
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	27 Id. 
	27 Id. 
	a.
	a.
	a.
	 Supportive measures mean non-disciplinary, non-punitive individualized services offered as appropriate, as reasonably available, and without fee or charge to the complainant or respondent before or after the filing of a formal complaint or where no formal complaint has been filed. Such measures are designed to restore or preserve equal access to the recipient’s education program or activity without unreasonably burdening the other party, 
	including measures designed to protect the safety of all parties or the 
	including measures designed to protect the safety of all parties or the 
	including measures designed to protect the safety of all parties or the 
	educational environment, or deter sexual harassment. 
	28
	28
	28 34 C.F.R. 106.30(a). 
	28 34 C.F.R. 106.30(a). 
	b.
	b.
	b.
	 Supportive measures may include counseling, extensions of deadlines or other course-related adjustments, modifications of class schedules, campus escort services, mutual restrictions on contact between the parties, increased security and monitoring of certain areas of the campus, and other similar measures. The Title IX Coordinator is responsible for coordinating the effective implementation of supportive measures. 
	29
	29
	29 Id. 
	29 Id. 


















	 
	 
	 
	3)
	3)
	3)
	 The Title IX Coordinator must promptly contact the complainant to discuss the availability of supportive measures, inform the complainant of the availability of supportive measures with or without the filing of a formal complaint, and explain to the complainant the process for filing a formal complaint. 
	30
	30
	30 34 C.F.R. 106.44(a). 
	30 34 C.F.R. 106.44(a). 





	 
	In addition to Title IX, a federal anti-discrimination law, an Oregon statute, ORS 342.704, provides further context for how the Oregon Legislative Assembly intends ORS 659.850 and its implementing rules to be interpreted for matters of sexual harassment in public schools. 
	 
	ORS 342.704 requires school districts, education service districts, and public charter schools to adopt policies on “sexual harassment of students by staff members and other students.” A policy on sexual harassment of students by staff members and other students must provide that: 
	31
	31
	31 ORS 342.700; ORS 342.704(1) and (2)(a). The State Board of Education has adopted the same standard by rule. See OAR 581-021-0038. 
	31 ORS 342.700; ORS 342.704(1) and (2)(a). The State Board of Education has adopted the same standard by rule. See OAR 581-021-0038. 



	 
	1)
	1)
	1)
	 Sexual harassment of students includes: 
	a.
	a.
	a.
	 A demand or request for sexual favors in exchange for benefits; 

	b.
	b.
	 Unwelcome conduct of a sexual nature that is physical, verbal, or nonverbal and that interferes with a student’s education program or activity or that creates an intimidating, offensive, or hostile educational environment; and 

	c.
	c.
	 Assault when sexual contact occurs without consent. 
	32
	32
	32 ORS 342.704(3)(b). 
	32 ORS 342.704(3)(b). 








	 
	2)
	2)
	2)
	 When a student or the student’s parents file a complaint alleging behavior that may violate the policy, the student or student’s parents shall receive a written notification that must set forth: 
	a.
	a.
	a.
	 The rights of the student or student parents who filed the complaint. 

	b.
	b.
	 Information about the internal complaint processes available through the school or district that the student or student’s parents who filed the 

	complaint may pursue, including the person designated for the school or 
	complaint may pursue, including the person designated for the school or 
	district for receiving complaints. 

	c.
	c.
	 Information about services available to the student through the school district, including any counseling services, nursing services, or peer advising. 

	d.
	d.
	 Information about and contact information for state and community-based services and resources that are available to persons who have experienced sexual harassment. 
	33
	33
	33 ORS 342.704(3)(c); ORS 342.704(6)(a)(A)(B)(D)(F). 
	33 ORS 342.704(3)(c); ORS 342.704(6)(a)(A)(B)(D)(F). 








	 
	3)
	3)
	3)
	 When a staff member becomes aware of behavior that may violate the policy, the staff member shall report to an official of the district so that the official and the staff member may coordinate efforts to take any action necessary to ensure the student is protected and to promote a nonhostile learning environment, including: 
	a.
	a.
	a.
	 Providing resources for support measures to the student; and 

	b.
	b.
	 Taking any actions that are necessary to remove potential future impact on the student, but that are not retaliatory against the student or the staff member who reported to the official of the district. 
	34
	34
	34 ORS 342.704(3)(d). 
	34 ORS 342.704(3)(d). 








	 
	4)
	4)
	4)
	 All complaints about behavior that may violate the policy shall be investigated. 
	35
	35
	35 ORS 342.704(3)(e). 
	35 ORS 342.704(3)(e). 





	 
	5)
	5)
	5)
	 The person who initiated the complaint and, if applicable, the student’s parents shall be notified: 
	a.
	a.
	a.
	 When the investigation is initiated and concluded; and 

	b.
	b.
	 As to whether a violation of the policy was found to have occurred, to the extent allowable under state and federal student confidentiality laws. 
	36
	36
	36 ORS 323.704 (3)(g). 
	36 ORS 323.704 (3)(g). 








	 
	In the present case, Student reported to school staff on three separate occasions that they had been sexually harassed or assaulted by another student: 
	 
	On or about January 31, 2022, Student reported that Classmate 2 touched them in a way that made them extremely uncomfortable. Student reported that Classmate 2 approached them from behind while Student was seated and began to inappropriately touch and rub Student’s leg and thigh. Student reported that while Classmate 2 was inappropriately touching them, Classmate 2 said that they liked touching Student and then said, “For you, I will be gay.” 
	 
	On or about February 11, 2022, Student reported that Classmate 3 and a group of approximately five (5) other students were insulting Student with slurs such as, “hoe” and saying other mean and sexually inappropriate things such as, “I spent last night with your mom.” 
	 
	On or about October 10, 2022, Student reported that Classmate 6 was talking somewhat inappropriately with boys in class. The conversation made Student uncomfortable. Student reported that Classmate 6 began trying to grab at Student and touch the area close to Student’s genitalia. Student reported that they tried to cover their genital area with their backpack while walking backwards to the teacher’s desk to report what Classmate 6 was doing. 
	 
	When a report or complaint of sexual harassment is received by the district, the district must review the report or complaint to determine whether the complaint procedures, protections, and processes required by Title IX, ORS Chapter 342, or both need to be applied. District was aware of this requirement, as evidenced by page 26 of the Student Handbook: 
	 
	 “When information, a report, or complaint regarding sexual harassment is 
	 received by the district, the district will review such information, report, or 
	 complaint to determine which law applies and will follow the appropriate 
	 procedures. When the alleged conduct could meet both of the definitions in 
	 ORS Chapter 342 and Title IX, both complaint procedures should be processed 
	 simultaneously . . .” 
	 
	The evidence in the record is clear that Principal and Vice Principal, upon receiving Student’s three (3) reports of possible sexual harassment, treated the reports as reports of general bullying or student misconduct. District did not evaluate Student’s three (3) reports of possible sexual harassment to determine if the alleged conduct met the definitions of sexual harassment under Title IX; and/or ORS Chapter 342; and/or District’s Sexual Harassment Policy (Policy JBA/GBN). District did not implement the 
	 
	Vice Principal conducted the investigations of Student’s three (3) reports of sexual harassment. At the time of Student’s complaints, Vice Principal assumed responsibility for investigating and handling disciplinary issues related to general bullying, harassment, or assault. Principal was responsible for investigating and providing responses to reports of sexual harassment; however, Principal did not conduct the investigations or provide the responses to Student’s complaints of sexual harassment. 
	 
	During the interview with the Department’s investigator, Principal provided that for one of Student’s reports of sexual harassment, Vice Principal investigated, found the allegation to be true, suspended the student for the inappropriate conduct and then contacted law enforcement. Principal referred to sexual harassment report response as being “a major referral,” a term typically used to reference matters of student discipline, without mention of the additional investigative process and safeguard requireme
	Because District addressed the complaints as reports of general bullying or student misconduct, and did not evaluate the reports in consideration of Title IX, ORS Chapter 342, or District’s Sexual Harassment Policy (Policy JBA/GBN), District failed to take several steps required by law and policy. 
	 
	District failed to coordinate with District’s Title IX Coordinator. As a result, District did not provide the required protections and notification. While District implemented a no-contact order after one of Student’s reports of sexual harassment and provided quiet break spaces for Student after two of the reports, the Title IX Coordinator did not contact Student and Student’s parents to discuss the availability of supportive measures, consider the Student and Student’s parents’ wishes with respect to suppo
	 
	In addition, District failed to provide Student and Student’s parents with written notification of their rights and with contact information for appropriate state and community-based services. 
	 
	As of October 28, 2022, despite frequent requests from Parent A and Parent B, District had yet to consider or facilitate mental health counseling for Student, develop and implement a comprehensive and effective safety plan for Student, or provide additional academic support for Student. Because of the bullying and harassment, including the incidents of sexual harassment, Student was not feeling safe at school and found it difficult to focus on work and learning. Student’s mental health, grades, and attendan
	 
	By failing to evaluate Student’s three (3) reports of possible sexual harassment in consideration of the requirements of Title IX, ORS Chapter 342, and District’s Sexual Harassment Policy (Policy JBA/GBN), District, in violation of ORS 659.850 and OAR 581-021-0045(3)(c), denied Student the aid and benefit of the rights, grievance procedures, and protections afforded by federal and state anti-discrimination law.  
	 
	The Department concludes that District did discriminate against Student based on sex, in violation of ORS 659.850 and OAR 581-021-0045(3)(c), by failing to adhere to the grievance and investigation processes required by Title IX and ORS Chapter 342 following Student’s three (3) reports of sexual harassment.  
	 
	(3)
	(3)
	(3)
	 Did District discriminate against Parent A and Parent B based on race/national origin, in violation of ORS 659.850 and OAR 581-021-0045, by failing to provide appropriate language translation and interpretation services, as required by Title VI of the Civil Rights Act, ORS 659.850, and OAR 581-021-0045, to Parent A and Parent B in consideration of Parent A and Parent B’s limited English proficiency status?  


	 
	Whether District violated ORS 659.850 or OAR 581-021-0045 requires an analysis of both the facts of the case and the legislative intent behind the statute and rule. With respect to the latter, the legislative history of ORS 659.850 indicates that the Oregon Legislative Assembly adopted the statute in consideration of federal anti-discrimination law. Therefore, federal case law interpreting Title VI of the Civil Rights Act (Title VI) and the regulations promulgated under Title VI, as well as guidance issued 
	 
	Title VI and its regulations establish that language-based discrimination is unlawful discrimination based on national origin. Well-established federal judicial precedent holds that Title VI’s prohibition against national origin discrimination covers discrimination against individuals who, because of their national origin, are limited in their English proficiency. Indeed, 50 years ago, the Supreme Court held that Title VI requires language assistance services to ensure persons with limited English proficien
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	37 42 U.S.C. sec 2000d et seq; 34 C.F.R. Part 100. 
	37 42 U.S.C. sec 2000d et seq; 34 C.F.R. Part 100. 
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	38 Lau v. Nichols, 414 U.S. 563(1974). 
	38 Lau v. Nichols, 414 U.S. 563(1974). 



	 
	Since 1970, the United States Department of Education, Office of Civil Rights (OCR) has put school districts on notice that Title VI requires districts to provide parents with limited English proficiency meaningful access to information. In 2015, the United States Department of Justice and Department of Education reminded districts of their obligation to ensure meaningful communication with parents in a language they can understand, whether through translated materials or a language interpreter, and to adeq
	39
	39
	39 United States Department of Health, Educations, and Welfare, Identification of Discrimination and Denial of Services on the Basis of National Origin (1970). 
	39 United States Department of Health, Educations, and Welfare, Identification of Discrimination and Denial of Services on the Basis of National Origin (1970). 
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	40 United States Department of Justice and Department of Education, Dear Colleague Letter: English Learner Students and Limited English Proficient Parents (January 15, 2015). 
	40 United States Department of Justice and Department of Education, Dear Colleague Letter: English Learner Students and Limited English Proficient Parents (January 15, 2015). 



	 
	School districts must provide language assistance effectively to parents with limited English proficiency and the interpretation or translation must be provided by appropriate, competent staff – or appropriate and competent outside resources. It is not sufficient for the staff merely to be bilingual. For example, some bilingual staff and community volunteers may be able to communicate directly with parents in a different language, but not be competent to interpret in and out of English (consecutive or simul
	41
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	41 Id. 
	41 Id. 
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	terms or concepts to be used in the communication at issue. In addition, school districts should ensure that interpreters and translators are trained on the role of an interpreter and translator, the ethics of interpreting and translating, and the need to maintain confidentiality. School districts cannot rely on students, friends, or untrained school staff to translate or interpret for parents, but must, instead, provide free, qualified language assistance services to parents with limited English proficienc
	44
	44
	44 Id. 
	44 Id. 


	45
	45
	45 Id. 
	45 Id. 


	46
	46
	46 Id. 
	46 Id. 



	 
	In the present case, Student is proficient in English. Parent A and Parent B are native Spanish speakers. Parent A benefits from language translation and interpretation. Parent B requires language translation and interpretation. Spanish speakers comprise a limited English proficiency, national origin minority group in District. Under Title VI and the rules promulgated under Title VI, and by extension, under ORS 659.850 and OAR 581-021-0045, District must (1) ensure meaningful communication with Parent A and
	 
	With respect to notifying Parent A and Parent B of programs, services, and activities in Spanish, District finds that District’s webpage content can be converted from English to Spanish by a language button provided on District’s main website page. In addition, the District’s Student Handbook is available, in its entirety, in Spanish on District’s website.  
	 
	Department also finds that District properly communicated in Spanish in emails sent from Director to Parent B.  
	 
	Although Parent A would have benefitted from all email correspondence received from Director, Principal, and Vice Principal being translated, only 43 percent of those emails or attached documents were translated to Spanish. Department finds, however, that this lack of translation was likely the result of Parent A sending all emails to Director, Principal, and Vice Principal in English and because, most importantly, Parent A requested that the school administrators correspond with Parent A in English. Parent
	 
	Based on the totality of the evidence, Department does not find that District discriminated against Parent A or Parent B by failing to provide appropriate language translation of written communications. Parent B received the reviewed communications 
	in Spanish and English and, although District did not translate all written communications to Parent A to Spanish, this was because Parent A requested that the communications not be translated. 
	 
	With respect to providing language assistance to Parent A and Parent B effectively using appropriate and competent staff or appropriate and competent outside resources, Department finds there is no information on District’s website or in District’s Student Handbook on how to access interpretation services for parent communication with District staff. At times during the 2021-22 and 2022-23 school years, District did not provide Parent A and Parent B with effective language assistance. 
	 
	On February 14, 2022, Parent B called District’s main office to receive assistance and to schedule an appointment with Principal. District staff transferred Parent B to a Spanish-speaking employee (Employee). Parent B informed Employee that Student was being bullied and that a classmate had inappropriately touched Student. Employee informed Parent B that they would contact Principal on Parent B’s behalf. The next day, Parent B contacted Employee to inquire if a meeting with Principal had been scheduled. Emp
	 
	Language interpretation was not readily available to Parent B when they called or visited Student’s school. In addition, adequate language interpretation was not consistently provided to Parent A and Parent B when they had scheduled meetings with school administrators. During the 2022-23 school year, Parent A and Parent B attended approximately 28 meetings with school administrators. There were several meetings where no Spanish interpreter was provided. During those meetings, a community advocate that was a
	 
	Principal provides that they relied on bilingual staff members to provide interpretation when they met with Parent A and Parent B. Principal estimates that there are ten bilingual staff members in the school; however, at least three staff members requested not to be tapped for interpretation because Parent A could at times exhibit an aggressive communication style. Because some of the bilingual staff members were not trained in interpretation, some statements of the parents during meetings were not complete
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	47 United States Department of Justice and Department of Education, Dear Colleague Letter: English Learner Students and Limited English Proficient Parents (January 15, 2015). 
	47 United States Department of Justice and Department of Education, Dear Colleague Letter: English Learner Students and Limited English Proficient Parents (January 15, 2015). 
	 



	 
	Because language interpretation was not readily available to Parent B when they called or visited Student’s school and because adequate language interpretation was not consistently provided to Parent A and Parent B when they had scheduled meetings with school administrators, District, in violation of ORS 659.850, OAR 581-021-0045(3)(c) and OAR 581-021-0045(3)(f), denied Parent A and Parent B the aid, benefit, and service of meaningful communication and appropriate language assistance and limited Parent A an
	 
	Department concludes that District discriminated against Parent A and Parent B based on national origin, in violation of ORS 659.850, OAR 581-021-0045(3)(c), and OAR 581-
	021-0045(3)(f), by failing to provide appropriate language interpretation services, as required by Title VI of the Civil Rights Act, ORS 659.850, and OAR 581-021-0045, to Parent A and Parent B in consideration of Parent A and Parent B’s limited English proficiency status. 
	 
	(4)
	(4)
	(4)
	 Did District, through actions of teachers, staff members, or administrators, retaliate against Student for filing complaints? 


	 
	Under Oregon law (ORS 659.852), a student of an education program may not be subjected to retaliation by an education program because the student has in good faith reported information that the student believes is evidence of a violation of a state or federal law, rule, or regulation. 
	48
	48
	48 ORS 659.852(2). 
	48 ORS 659.852(2). 



	 
	For purposes of this prohibition, “retaliation” means “suspension, expulsion, disenrollment, grade reduction, denial of academic or employment opportunities, exclusion from academic or extracurricular activities, denial of access to transcripts, threats, harassment or other adverse action that substantially disadvantages a student in academic, employment, or extracurricular activities.” 
	49
	49
	49 ORS 659.852(1)(b). 
	49 ORS 659.852(1)(b). 
	(1)
	(1)
	(1)
	 Did the student in good faith report information to District that the student believed was evidence of a violation of a state or federal law, rule, or regulation?  
	(2)
	(2)
	(2)
	 Did District subject student to any of the following adverse actions:  
	(3)
	(3)
	(3)
	 Is there a causal link between student’s report and District’s adverse action? 











	 
	Department evaluates cases alleging a violation of ORS 659.852 by making the following three inquiries: 
	 
	 
	Suspension, expulsion, disenrollment, grade reduction, denial of academic or employment opportunities, exclusion from academic or extracurricular activities, denial of access to transcripts, threats, harassment, or other adverse action that substantially disadvantages a student in academic, employment, or extracurricular activities; and 
	 
	 
	If all three questions are answered in the affirmative, retaliation, in violation of ORS 650.852, has occurred. 
	 
	In the present case, Parent A, Parent B, and Student allege that District retaliated against Student for filing complaints on two separate occasions. 
	 
	On or about January 31, 2022, Student reported to their 6th grade Science teacher that Classmate 2, near the end of the 7th period Science class, touched them in a way that made them extremely uncomfortable. Student reported that Classmate 2 approached them from behind while Student was seated and began to inappropriately touch and rub Student’s leg and thigh. Student reported that while Classmate was inappropriately touching them, Classmate said that they liked touching Student and then said, “For you, I w
	 
	According to Parent B, on the day following Student’s report of the inappropriate touching by Classmate 2, Student, upon arrival at school, was escorted to the school’s detention room by Vice Principal. Student informed Parent B that Classmate 2 was brought to the detention room and told that he needed to apologize to Student for the inappropriate touching. Student informed Parent B that after the apology, Classmate 2 returned to class; however, Student was told to remain so that Principal could speak with 
	 
	Department finds that Student, by reporting an incident of sexual harassment on or about January 31, 2022, reported information that the student believed was evidence of a violation of a state or federal law, rule, or regulation 
	 
	Department also finds that on the day following Student’s report of sexual harassment, Student, by being required to remain in the detention room after Classmate 2 apologized to Student, was excluded from academic activities for a significant portion of the school day. Student was asked to wait in the detention room so that Principal could speak with Student about the incident. Principal, however, did not arrive to speak with Student. 
	 
	Although Student experienced exclusion from their normal academic activities while waiting in the detention room for Principal to speak with them, there is insufficient evidence to substantiate that Student’s report of sexual harassment was the reason or cause for the significant wait. While the reason for Principal’s failure to report promptly to the detention room is not known, there are many reasons that Principal’s arrival may have been delayed or not possible. In Department’s investigation, no evidence
	 
	On September 12, 2022, Student reported that Classmate 4 physically assaulted Student with a hard punch to the stomach. 
	 
	According to Student and Parent B, after Student reported this assault, school administrators advised Student to write about their observations during class and throughout the school day. Student was very upset by this assignment. To Student, the assignment felt like they were being punished for making the report. 
	 
	Department finds that Student, by reporting an incident of physical assault on September 12, 2022, reported information that the student believed was evidence of a violation of a state or federal law, rule, or regulation. 
	 
	 Although Student was upset by the direction to write about observations during class  
	and throughout the day and did not enjoy this exercise, Department does not find that this District direction or action rises to the level of “. . . adverse action that substantially disadvantages a student in academic, employment, or extracurricular activities.” The exercise of being mindful, and of observing, and noting the sights and sounds of one’s environment, is a rather common exercise recommended for persons experiencing anxiety. Department finds that school administrators likely directed Student to
	 
	Department determines that the direction from school administrators for Student to observe and note details about their day was not an adverse action that substantially disadvantaged student. Student disliked the exercise; therefore, Student simply stopped engaging in the exercise. 
	 
	Department finds insufficient evidence to support the two allegations that District, through actions of teachers, staff members, or administrators, retaliated against Student, in violation of ORS 659.852, for filing complaints. 
	 
	V.
	V.
	V.
	 Conclusions 


	 
	The Department concludes that the evidence substantiates that District discriminated against Student, based on sex, in violation of ORS 659.850 and OAR 581-021-0045, by failing to adhere to the grievance and investigation processes required by Title IX and ORS Chapter 342 following Student’s three (3) reports of sexual harassment. 
	 
	The Department concludes that the evidence substantiates that District discriminated against Parent A and Parent B, based on national origin, in violation of ORS 659.850 and OAR 581-021-0045, by failing to provide appropriate language interpretation services, as required by Title VI of the Civil Rights Act, ORS 659.850, and OAR 581-021-0045, to Parent A and Parent B in consideration of Parent A and Parent B’s limited English proficiency status. 
	 
	The Department concludes that the evidence does not substantiate that District discriminated against Student based on race/national origin, in violation of ORS 659.850 and OAR 581-021-0045, by failing to mitigate the peer-to-peer harassment. 
	 
	The Department concludes that the evidence does not substantiate that District, through actions of teachers, staff members, or administrators, retaliated against Student, in violation of ORS 659.852, for filing complaints. 
	 
	The Department encourages District to reach agreement with Parent A and Parent B through conciliation. If District cannot reach agreement with Parent A and Parent B through conciliation within 30 days, or at a time otherwise agreed to by the parties, the Department will issue a final order on the matter.  The parties may refer to OAR 581-002-0011, OAR 581-002-0017, and OAR 581-002-0019 to become familiar with the Department’s administrative rules regarding conciliation, final orders, and compliance and corr
	 
	If Parent A and Parent B or District wishes to use the Department as a technical resource during conciliation, Parent A and Parent B or District may contact the Department by sending an email request to the following email address:   
	ode.appeals@ode.oreon.gov
	ode.appeals@ode.oreon.gov


	 
	Sincerely, 
	 
	 
	Figure
	 
	Patricia D. Stoneroad, J.D. 
	Complaint and Appeal Specialist 
	Office of the Director 
	  
	patricia.stoneroad@ode.oregon.gov
	patricia.stoneroad@ode.oregon.gov


	(971) 388-3959 
	 
	 
	 
	 
	 
	 
	 
	 
	 



