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[Sexual Conduct Investigations and Abuse Notifications:] Definitions

For purposes of OAR 581-055-0001 to OAR 581-055-0014:
(1) “Agent” has the meaning given that term in ORS 339.370.
(2) “Commission licensee” has the meaning given that term in ORS 339.370.
(3) “Contractor” has the meaning given that term in ORS 339.370.
(4) “Disqualifying crime”:
(a) Means a conviction for any crime that involved a student and is listed below, or the substantial equivalent of any of those crimes if the conviction occurred in another jurisdiction or in Oregon under a different statutory name or number. 
(b) Includes: 
(A) ORS 163.355 (Rape in the third degree);  
(B) ORS 163.365 (Rape in the second degree);  
(C) ORS 163.375 (Rape in the first degree);  
(D) ORS 163.385 (Sodomy in the third degree);  
(E) ORS 163.395 (Sodomy in the second degree);  
(F) ORS 163.405 (Sodomy in the first degree);  
(G) ORS 163.408 (Unlawful sexual penetration in the second degree);  
(H) ORS 163.411 (Unlawful sexual penetration in the first degree);  
(I) ORS 163.415 (Sexual abuse in the third degree);
(J) ORS 163.425 (Sexual abuse in the second degree);  
(K) ORS 163.427 (Sexual abuse in the first degree);  
(L) ORS 163.432 (Online sexual corruption of a child in the second degree);  
(M) ORS 163.433 (Online sexual corruption of a child in the first degree);  
(N) ORS 163.435 (Contributing to the sexual delinquency of a minor);  
(O) ORS 163.445 (Sexual misconduct);
(P) ORS 163.670 (Using child in display of sexually explicit conduct);  
(Q) ORS 163.684 (Encouraging child sexual abuse in the first degree);  
(R) ORS 163.686 (Encouraging child sexual abuse in the second degree);  
(S) ORS 163.687 (Encouraging child sexual abuse in the third degree);
(T) ORS 163.688 (Possession of materials depicting sexually explicit conduct of a child in the first degree);
(U) ORS 163.689 (Possession of materials depicting sexually explicit conduct of a child in the second degree);  
(V) ORS 167.057 (Luring a minor);
(W) ORS 167.075 (Exhibiting an obscene performance to a minor); 
(X) ORS 167.080 (Displaying obscene materials to minors); and
(Y) ORS 161.405 (Attempt to commit any of the crimes listed in subparagraphs (A) through (X) of this paragraph).
(5) “Education provider” has the meaning given that term in ORS 339.370.
(6) “Final determination” means the determination ODE makes after conducting a sexual conduct investigation that a report is substantiated, cannot be substantiated, or is not a report of sexual conduct.
(7) “Investigation” has the meaning given that term in ORS 339.370. “Investigation” does not include screening activities conducted upon the receipt of a report of possible sexual conduct.
(8) “Investigation report” means the report an ODE investigator completes following a suspected sexual conduct investigation.
(9) “ODE” means the Oregon Department of Education.
(10) “ODHS” means the Oregon Department of Human Services.
(11) “Reasonable cause” means a subjectively and objectively reasonable belief, given all of the circumstances and based on specific and articulable facts.
(12) “Report of confirmed sexual conduct” means a report of sexual conduct involving a conviction for a disqualifying crime that has been submitted to ODE, screened by ODE, and determined by ODE to constitute sexual conduct for which ODE would have had the responsibility to investigate but for the criminal conviction.
(13) “Report of possible sexual conduct” means any report of sexual conduct submitted to ODE that may have been committed by a school employee, contractor, agent or volunteer. ODE screens all reports of possible sexual conduct to determine if it constitutes a report of suspected sexual conduct.
(14) “Report of suspected sexual conduct” means a report of possible sexual conduct that has been submitted to ODE, screened by ODE, and determined by ODE to constitute a report of suspected sexual conduct for which ODE has responsibility to investigate. A report of suspected sexual conduct must meet the following criteria:
(a) The report alleges sexual conduct; 
(b) At the time of the alleged conduct, the student was a student;
(c) The respondent provided services to an education provider as a school employee, contractor, agent or volunteer within two calendar years prior to when the suspected sexual conduct occurred; 
(d) The respondent is not a commission licensee; 
(e) The respondent is not deceased; 
(f) The respondent has not been convicted of a disqualifying crime; and
(g) One of the following circumstances applies:
(A) If the alleged conduct was investigated by ODHS or law enforcement, ODE’s independent analysis of available information indicates that there is reasonable cause to believe that the respondent engaged in sexual conduct; or
(B) If the alleged conduct was not investigated by ODHS or law enforcement, information available after screening indicates that there is a basis to believe that the respondent engaged in sexual conduct.
(15) “Respondent” means a living person who is alleged to have committed sexual conduct in a report of sexual conduct.
(16) “School employee” has the meaning given that term in ORS 339.370.
(17) “Screening” means the activities conducted by ODE as described in OAR 581-055-0003.
(18) “Sexual conduct” has the meaning given that term in ORS 339.370.
(19) “Substantiated report” has the meaning given that term in ORS 339.370.
(20) “Student” has the meaning given that term in ORS 339.370.
(21) “TSPC” means the Oregon Teacher Standards and Practices Commission.
(22) “Volunteer” has the meaning given that term in ORS 339.370.
[For purposes of OAR 581-055-0001 to OAR 581-055-0017:
(1) “Agent” means a person acting on behalf of an education provider in a manner that requires the person to have direct, unsupervised contact with students.
(2) “Contractor” means a person providing services to an education provider under a contract in a manner that requires the person to have direct, unsupervised contact with students.
(3)(a) “Education provider” means:
(A) A school district, as defined in ORS 332.002;
(B) The Oregon School for the Deaf;
(C) An educational program under the Youth Corrections Education Program;
(D) A public charter school, as defined in ORS 338.005;
(E) An education service district, as defined in ORS 334.003;
(F) Any state-operated program that provides educational services to students; and
(G) A private school.
(b) “Education provider” does not include:
(A) The Oregon Youth Authority;
(B) The Department of Corrections; or
(C) The Department of Education, except when functioning as an education provider on behalf of:
(i) The Oregon School for the Deaf;
(ii) An educational program under the Youth Corrections Education Program; or
(iii) A public charter school, as defined in ORS 338.005, that is sponsored by the Department of Education.
(4) “Private school” means a school that provides to students instructional programs that are not limited solely to dancing, drama, music, religious, or athletic instruction.
(5) “School employee” means an employee of an education provider.
(6)(a) “Sexual Conduct” means:
(A) Conduct by a school employee, a contractor, an agent, or a volunteer that is verbal or physical in nature, that involves a student, and that is:
(i) A sexual advancement or request for sexual favors directed toward a student; or
(ii) Of a sexual nature that is directed toward a student or that has the effect of unreasonably interfering with a student’s educational performance, or of creating an intimidating, hostile, or offensive educational environment.
(B) Communications by a school employee, a contractor, an agent, or a volunteer that are verbal, written, or electronic in nature, that involve a student, and that are:
(i) Sexual advances or requests for sexual favors directed toward a student; or
(ii) Of a sexual nature that are directed toward a student or that have the effect of unreasonably interfering with a student’s educational performance, or of creating an intimidating, hostile, or offensive educational environment.
(b) “Sexual conduct” does not include touching for which there is no sexual intent and that is necessitated by the nature of a school employee’s job duties or by the services required to be provided by a contractor, agent, or volunteer.
(7) “Student” means any person:
(a) Who is in any grade from prekindergarten through grade 12;
(b) Who is twenty-one years of age or younger and receives educational or related services from an education provider that is not a post-secondary institution of education; or
(c) Who was previously known as a student by the person engaging in sexual conduct and who left school or graduated from high school 90 or fewer days before the date on which the sexual conduct occurred.
(8) “Volunteer” means a person acting as a volunteer for an education provider in a manner that requires the person to have direct, unsupervised contact with students.]

Statutory/Other Authority: ORS 326.051, ORS 339.391, ORS 342.120, & ORS 342.143
Statutes/Other Implemented: ORS 339.391 & ORS 419B.019
History:
ODE 30-2020, adopt filed 06/24/2020, effective 06/24/2020
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ODE receives reports of possible sexual conduct and screens them to determine the response required under ORS 339.391. The purpose of OAR 581-055-0001 to 581-055-00014 is to describe:
(1) The circumstances under which ODE is responsible to respond to a report of sexual conduct involving a student that may have been committed by an employee, contractor, agent or volunteer of an education provider; and
(2) The requirements for screening and investigating a report of sexual conduct received by ODE on or after July 1, 2020.
Statutory/Other Authority: ORS 326.051 & ORS 339.391
Statutes/Other Implemented: ORS 339.391 
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(1) When ODE receives a report of possible sexual conduct, ODE shall conduct screening activities to determine whether the report constitutes a report of suspected sexual conduct for which ODE has responsibility to investigate or a report of confirmed sexual conduct for which ODE does not have responsibility to investigate. Screening activities may include:
(a) Determining whether the report alleges sexual conduct.
(b) Determining whether, at the time of the alleged conduct, the student was a student.
(c) Determining whether the respondent provided services to an education provider as a school employee, contractor, agent or volunteer within two calendar years prior to when the possible sexual conduct was committed.
(d) Determining whether the respondent is a commission licensee.
(e) Confirming that the respondent is not deceased.
(f) Confirming that the respondent has not been convicted of a disqualifying crime.
(g) Gathering information on the alleged conduct and the circumstances surrounding the report. 
(h) Requesting relevant records from the education provider pertaining to the alleged conduct.
(i) Requesting relevant records from ODHS pertaining to the alleged conduct. If ODHS is presently conducting an investigation into the alleged conduct, ODE will wait for the conclusion of ODHS’ investigation before determining whether the report constitutes a report of suspected sexual conduct for purposes of investigations under ORS 339.391.
(j) Requesting relevant records from law enforcement pertaining to the alleged conduct. If law enforcement is presently conducting an investigation into the alleged conduct, ODE will wait for the conclusion of law enforcement’s investigation before determining whether the report constitutes a report of suspected sexual conduct for purposes of investigations under ORS 339.391.
(2) When screening activities in subsection (1) of this rule are complete, ODE shall determine whether the report constitutes a report of suspected sexual conduct or a report of confirmed sexual conduct.
(a) If ODE determines that the report is a report of suspected sexual conduct, ODE shall immediately initiate an investigation as defined in OAR 581-055-0004.
(b) If ODE determines that the report is a report of confirmed sexual conduct, ODE shall: 
(A) Close the report at screening; and
(B) Provide written notice to the respondent that explains: 
(i) Due to the conviction, ODE will maintain a record in its verification system indicating that the respondent has a substantiated report of sexual conduct with ODE; and  
(ii) The process the respondent can initiate to dispute ODE’s verification system record.
(c) If ODE determines that the report is not a report of suspected sexual conduct or a report of confirmed sexual conduct, ODE shall close the report at screening. If the education provider has submitted a report of possible sexual conduct to ODE, ODE shall provide written notice to the education provider regarding its action to close the report at screening.
Statutory/Other Authority: ORS 326.051 & ORS 339.391
Statutes/Other Implemented: ORS 339.391 & 419B.019
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Sexual Conduct Investigations [by the Department of Education]

(1) When ODE initiates an investigation into a report of suspected sexual conduct, ODE shall send notice of the investigation to:
(a) The education provider for which the respondent was working, acting, or performing services when the alleged sexual conduct occurred;
(b) Any other education provider that ODE determines must receive notice to ensure the safety of students; and
(c) The respondent who is alleged to have committed the sexual conduct.
(2) If ODE’s investigation involves a report of suspected sexual conduct that has been investigated by ODHS or law enforcement, ODE may:
(a) Rely on the findings of an ODHS or law enforcement investigation, including findings based on:
(A) Interviews conducted with the student who may have been subjected to sexual conduct;
(B) Interviews conducted with the respondent;
(C) Interviews conducted with other individuals involved in the investigation; and
(D) Evidence obtained during the investigation.
(b) Assess what additional information is needed for ODE’s investigation in order to determine whether there is reasonable cause to believe that the respondent engaged in sexual conduct.
(3)  If ODE’s investigation involves a report of suspected sexual conduct that has not been investigated by ODHS or law enforcement, ODE’s investigation shall include the following activities:
(a)  Requesting interviews with the following persons:
(A)  The student who may have been subjected to sexual conduct. If the student is a minor or has a legal guardian, ODE must notify the parent or legal guardian prior to requesting an interview with the student.
(B) Any witnesses to the reported sexual conduct. 
(C)  The respondent.
(i) If the respondent declines ODE’s interview request, it must be documented in ODE’s investigation report.
(ii)  If the respondent does not respond to ODE’s initial interview request, at least two additional attempts to interview the respondent must be made. 
(a) At least one additional attempt must be made by phone to the last known phone number.
(b)  At least one additional attempt must be made by mail to the last known address.
(c)  All attempts to contact the respondent must be documented in the investigation report.
(b)  Informing all individuals being interviewed that they may decline to be interviewed.
(c)  Obtaining and reviewing relevant material evidence. 
(4) Except as provided in OAR 581-055-0006, when investigation activities are complete, the ODE investigator shall prepare an investigation report that recommends whether the report of suspected sexual conduct should be substantiated, cannot be substantiated, or is not a report of sexual conduct.
[(1) When the Department of Education receives a report of suspected sexual conduct, the department shall determine whether:
(a) The report alleges sexual conduct as defined in OAR 581-055-0001; and
(b) A school employee, contractor, agent, or volunteer who is not licensed by the Teacher Standards and Practices Commission is alleged to have committed the sexual conduct.
(2) If the department determines that the report of suspected sexual conduct meets the requirements of (1) of this rule, the department shall immediately initiate an investigation and send notice of the investigation to:
(a) The education provider for which the school employee, contractor, agent, or volunteer who is alleged to have committed the sexual conduct was working, acting, or performing services when the alleged sexual conduct occurred; and
(b) Any other education provider that the Department of Education determines must receive notice to ensure the safety of students.
(3) An investigation conducted under this rule shall include a detailed inquiry into the factual allegations of the report of suspected sexual conduct including, but not limited to:
(a) The gathering of any evidence relevant to the allegations in the report; and
(b) Interviews with:
(A) The person who initiated the report;
(B) The student who may have been subjected to sexual conduct;
(C) The subject of the report who is alleged to have committed the sexual conduct; and
(D) Any witnesses to the events that were reported.
(4) A person appointed to conduct an investigation under this rule may:
(a) Issue subpoenas to require the attendance of witnesses or the production of documents or other evidence;
(b) Subpoena witnesses; and
(c) Swear witnesses and compel obedience in the same manner as provided by law for state agencies in contested cases.]

Statutory/Other Authority: ORS 326.051 & ORS 339.391
Statutes/Other Implemented: ORS 339.391 & 419B.019
History:
ODE 30-2020, adopt filed 06/24/2020, effective 06/24/2020
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(1) During the course of an investigation, ODE may determine that the report does not require a final determination under the following circumstances:
(a) The report was assigned for investigation in error; or
(b) ODE received information after the report was assigned for investigation and that information, in combination with the report initially submitted to ODE, no longer constitutes a report of suspected sexual conduct. This exception may be used only when ODE determines the information:
(A) Relates directly to and specifically negates all allegations of sexual conduct in the initial report; and
(B) Is considered on the basis of the objectivity of the individual providing the information and the quality of the information.
(2) If ODE determines that one of the exceptions to completing an investigation listed above applies, ODE shall:
(a) Document the basis for the exception; and
(b) Provide written notice that explains the basis of the exception to the education provider or providers that received notice under OAR 581-055-0004(1).
Statutory/Other Authority: ORS 326.051 & ORS 339.391 
Statutes/Other Implemented: ORS 339.391 
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Sexual Conduct Final Determinations [Reports by the Department of Education] 

(1) Except as provided in OAR 581-055-0006, a final determination must be made for all reports of suspected sexual conduct that are determined to require an investigation under OAR 581-055-0003. 
(2) Following an investigation conducted under OAR 581-055-0004, ODE shall issue its final determination on whether the allegation raised in the report:
(a) Is “substantiated,” which means that based on available evidence, there is reasonable cause to believe the respondent engaged in sexual conduct; 
(b) “Cannot be substantiated,” which means there is insufficient evidence to conclude that there is reasonable cause to believe the respondent engaged in sexual conduct; or 
(c) Is “not a report of sexual conduct,” which means that the reported conduct does not meet the definition of sexual conduct.
(3) Unless an extension is granted as provided in paragraph (a) of this subsection, the final determination shall be issued to the education provider or providers that received notification of the investigation no later than 90 calendar days following the date on which the report was filed with ODE.
(a) ODE may extend the time by which ODE must issue the final determination if, for good cause, ODE determines that a longer period of time is necessary. 
(b) Good cause to extend the 90-day timeline may apply to the following situations:
(A) When law enforcement or ODHS is conducting an investigation; or
(B) When critical information necessary to make a determination is outstanding.
[(1)(a) Following an investigation conducted under OAR 581-055-0004, the Department of Education shall issue its final report, which must include the following information, as allowed by state and federal law:
(A) A cite to the department’s statutory authority;
(B) The procedural background;
(C) The department’s findings of fact;
(D) The evidentiary standards and legal analysis used to prepare the final report;
(E) The department’s final determination, which will indicate whether the allegations raised in the report of suspected sexual conduct are substantiated, cannot be substantiated, or do not constitute a report of sexual conduct; and
(F) Information about the right to an appeal under OAR 137-003-0501 to 137-003-0700, as described in OAR 581-055-0011.
(b) The final report shall be sent to the following individuals within the time prescribed in subsection (2) of this rule:
(A) The person alleged to have committed the sexual conduct;
(B) The student involved and, if applicable, the student’s parent or legal guardian;
(C) Each education provider that received notice of the investigation;
(D) The person who made the report of suspected sexual conduct; and
(E) Any regulatory board other than the Teacher Standards and Practices Commission that licenses, registers, certifies, or otherwise authorizes the actions of or the performance of services by the school employee, contractor, agent, or volunteer to practice a profession or provide professional services.
(2)(a) The final report described in this rule must be issued no later than 90 calendar days after the department receives the report of suspected sexual conduct under OAR 581-055-0004.
(b) Notwithstanding paragraph (a) of this subsection, the department may extend the time by which the department must issue the final report if, for good cause, the department determines that a longer period of time is necessary.]
Statutory/Other Authority: ORS 326.051 & ORS 339.391
Statutes/Other Implemented: ORS 339.391 & 419B.019
History:
ODE 30-2020, adopt filed 06/24/2020, effective 06/24/2020
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(1) ODE shall provide written notice of the final determination to: 
(a) The student, the student’s parent or legal guardian, or both the student and the student’s parent or legal guardian; and
(b) The respondent if the report cannot be substantiated or is not a report of sexual conduct.
(2) For a substantiated report only, ODE shall provide notice of substantiated determination to:
(a) The respondent; 
(b) The respondent’s attorney, if applicable; and
(c) Any regulatory board other than TSPC that ODE knows licensed, registered, certified, or otherwise authorized the actions of or the performance of services by the school employee, contractor, agent or volunteer to practice a profession or provide professional services.
(3) The notice of substantiated determination must include the information described in:
(a) OAR 137-003-0505(1) and (2)(a); and
(b) ORS 183.415.
(4) If the person who reported the conduct to ODE is not ODHS, an education provider, a student who may have been subjected to sexual conduct, or the parent or legal guardian of a student who may have been subjected to sexual conduct, ODE shall attempt to notify the reporter of the outcome of the investigation. 

Statutory/Other Authority: ORS 326.051 & ORS 339.391
Statutes/Other Implemented: ORS 339.391
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Appeal[s] of a Substantiated Final Determination [Matters Asserted] 

(1) After issuing [its] a substantiated final [report] determination under OAR 581-055-0007, ODE [the Department of Education] shall send to the respondent notice of substantiated determination that describes a right to a contested case hearing under OAR 137-003-0501 to 137-003-0700. The notice shall be sent to the respondent by certified mail with return receipt requested.
(2) [Upon receiving notice of the right to a contested case hearing under this rule, a person may] The respondent has twenty-one days from the mailing date of the notice to request from [the department] ODE[, within the amount of time stated in the notice,] a contested case hearing to appeal the substantiated [matter asserted in the] final determination [report]. Hearings requested under this section are subject to the provisions established for contested case hearings under OAR 137-003-0501 to 137-003-0700.
Statutory/Other Authority: ORS 326.051 & ORS 339.391
Statutes/Other Implemented: ORS 339.391 & 419B.019
History:
ODE 30-2020, adopt filed 06/24/2020, effective 06/24/2020
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(1) When ODE initiates an investigation based on a report of suspected sexual conduct, ODE shall enter the respondent’s name into a verification system to indicate that the person has an open investigation of suspected sexual conduct.
(2) A respondent’s name shall remain in ODE’s verification system until:
(a) An exception applies to completing the investigation under subsection (a) or subsection (b) of OAR 581-055-0006 and the report is closed without a final determination, in which case the respondent’s record must be removed from the verification system;
(b) An unsubstantiated final determination is issued, in which case the respondent’s record must be removed from the verification system;
(c) A substantiated final determination is issued and the respondent does not request a contested case hearing within twenty-one days of the date of issuance, in which case the respondent’s record in the verification system must be changed from “open investigation” to “substantiated report”; or
(d) The respondent requests a contested case hearing, a contested case hearing is held, and:
(A) ODE’s final determination is ultimately affirmed through the appeal process, in which case the respondent’s record in the verification system must be changed from “open investigation” to “substantiated report”; or
(B) ODE’s final determination is ultimately not affirmed through the appeal process, in which case the respondent’s record must be removed from the verification system.

Statutory/Other Authority: ORS 326.051 & ORS 339.391
Statutes/Other Implemented: ORS 339.391
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(1) Except as provided in subsection (2) of this rule, documents, [and] materials, and reports related to screenings, [used in an] investigations, and determinations conducted pursuant to OAR 581-055-0001 to 581-055-0014 [chapter 581, division 55 581-055-0004, and reports related to the investigation,] are confidential and not subject to public inspection. 
(2) To the extent allowed by state and federal law, upon request, ODE [the department] shall make documents, materials, and reports described in subsection (1) of this rule available to:
(a) A law enforcement agency or ODHS [the Department of Human Services], if necessary to conduct an investigation under ORS 419B.005 to 419B.050 [of alleged abuse];
(b) TSPC [The Teacher Standards and Practices Commission], if necessary to conduct an investigation under ORS 339.390 or ORS 342.176 [of suspected sexual conduct by a school employee, contractor, agent, or volunteer who is licensed by the commission]; and
(c) An education provider, if necessary for the education provider to take disciplinary action [against,] or make changes [to] in the employment relationship [of,] or [make changes to the] duties of a school employee, contractor, agent or volunteer.
(3) ODE shall retain documents and materials related to any report received under this rule for a period of 75 years.
Statutory/Other Authority: ORS 326.051 & ORS 339.391
Statutes/Other Implemented: ORS 339.391 & 419B.019
History:
ODE 30-2020, adopt filed 06/24/2020, effective 06/24/2020


OAR 581-055-0017 is repealed.
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