	[image: ODE logo]
	Conditional Surrogate Appointment Agreement




DRAFT DOCUMENT – PRELIMINARY VERSION FOR REVIEW
This document is a working draft and does not constitute official agency guidance. It is being shared for feedback purposes to refine content before final release.

DISCLAIMER: This document is intended solely for informational purposes and provides guidance to support implementation of relevant federal and state authorities. School districts retain discretion in how they implement federal and state requirements based on individual student circumstances and local context. Districts are encouraged to seek legal counsel to ensure compliance with state and federal law.

ACTIVATION CRITERIA
Under OAR 581-015-2325, an adult student may have a conditional surrogate parent appointed when specific criteria are met. To be valid, the student must display one of the following specific, observable behaviors that indicate a loss of capacity to provide informed consent:

A. Documented Episodes Affecting Decision-Making Capacity
Episodes where the student has previously demonstrated, or assessment indicates, inability to provide informed consent to their educational program. Documentation should reference the student’s pattern and may include: 
· Catatonic States: Student enters a catatonic state (which may include stupor, mutism, posturing, negativism, or unresponsive wakefulness) lasting more than [X hours/one school day], as documented in their health record and observed by school health personnel.
· Acute Psychiatric Episodes Impairing Orientation or Comprehension: Student experiences an acute psychiatric episode (which may include psychosis, mania, severe dissociation, or acute depression) resulting in documented inability to:
· Orient to person, place, time, or situation; or
· Understand information presented about their educational program after reasonable accommodations; or
· Engage in reciprocal communication about educational topics.
· Medical Events Affecting Cognitive Function: Student experiences a documented medical event (including but not limited to post-seizure state, medication effects, metabolic imbalance, or acute neurological event) that renders them unable to participate meaningfully in educational decision-making.
· Severe Mood Episode with Functional Impairment: Student experiences a documented mood episode (depressive, mixed, or manic) that results in inability to engage in decision-making processes, including inability to weigh alternatives or express preferences regarding their educational program.

B. Environmental/Situational Stressors
The student has documented patterns where specific environmental or situational factors result in temporary inability to provide informed consent:
· Trauma-Related Dissociation or Functional Impairment: Student encounters a documented trauma trigger [specific trigger identified in IEP] resulting in:
· Dissociative episode lasting more than [X hours]; or
· Functional impairment preventing meaningful participation in educational decision-making (e.g., flashback states, freeze response, inability to distinguish present from past) lasting more than [X hours]; or
· Student’s own prior indication that they would want the conditional surrogate activated under these circumstances.
· Sensory or Environmental Overload: Student enters a documented “shutdown” state due to environmental factors (which may include sensory overload, autistic burnout, or similar neurologically-based overwhelm) where they:
· Cannot process verbal or written information presented about their educational program; or
· Cannot formulate or communicate preferences or decisions; or
· Have indicated in advance that they would want the conditional surrogate activated under these circumstances.
· Grief, Loss, or Acute Stressor Response: Student experiences an acute grief response, major life disruption, or acute stress reaction that temporarily impairs their ability to engage in complex decision-making.

D. Atypical Patterns 
The IEP team, including the adult student (during a period of capacity), has identified and documented specific circumstances unique to this student that predictably result in temporary inability to provide informed consent. These must be:
· Agreed upon by the adult student during a period of demonstrated capacity;
· Based on documented prior occurrences or professional assessment;
· Specific enough to be objectively identifiable; and
· Include indicators for when capacity has been restored.

Describe the Other Specific Circumstances:
	



RESTORATION OF DECISION-MAKING AUTHORITY (DEACTIVATION CRITERIA)
The conditional surrogate’s authority shall be deactivated, and the adult student’s full decision-making authority restored, when:
· The adult student requests to resume decision-making authority and does not meet any current activation criteria;
· The adult student demonstrates capacity to provide informed consent, including ability to:
· Understand information presented about the educational decision;
· Appreciate how the information applies to their situation;
· Reason about the options and alternatives; and
· Express a choice regarding the decision;
· The time-limited activation period (if specified) has elapsed and the student has returned to baseline functioning;
· The situational or environmental factor that triggered activation has resolved; or
· Scheduled reviews demonstrate adult student capacity for informed decision-making such that a conditional surrogacy agreement is no longer required.

PROCESS SAFEGUARDS
· Who may determine activation: Activation may be determined by [check all that apply]:
· ☐ Licensed school nurse
· ☐ School psychologist
· ☐ Special education case manager
· ☐ Two members of the IEP team in agreement
· ☐ The student’s treating mental health provider
· ☐ Other: _____________
· Documentation required: Each activation must be documented with:
· Date and time of activation
· Specific criterion triggering activation
· Observable evidence supporting the determination
· Attempts made to support student decision-making before activation
· Plan for deactivation review
· Maximum duration of single activation: _____ [hours/days]
(If activation is needed beyond this period, the IEP team shall convene to review the conditional arrangement.)
· Student notification: The student shall be informed of activation status [when possible/within X hours/at each opportunity to communicate].
· Dispute resolution: If the student disputes an activation determination, describe each of the following as part of the identified dispute resolution procedure:
· How the student raises an objection (verbal or written; to whom)
· Who reviews the objection (someone other than the person who activated):
· Timeline for review (prompt; typically within one school day)
· What the reviewer considers (whether criteria were met; student's current presentation)
· How the decision is communicated
· That formal complaint and due process rights are preserved


Directions for Using This Form

Purpose
This form supports education agencies in complying with OAR 581-015-2325 (Transfer of Procedural Rights at Age of Majority) by documenting the specific activation and deactivation criteria for a conditional surrogate appointment — an arrangement where a surrogate parent’s authority activates only during specific periods when an adult student’s capacity to provide informed consent is impaired.

Unlike a full surrogate appointment, a conditional arrangement acknowledges that the student’s capacity changes acutely or episodically and preserves the student’s decision-making authority during periods when capacity is present. This form operationalizes that important distinction.

Key Principles
All decisions using this form must be grounded in these foundational principles:
· Presumption of Capacity: Adult students are presumed capable of making educational decisions. The conditional surrogate arrangement exists to support, not replace, the student’s decision-making authority during specific, documented periods of impaired capacity.
· Least Restrictive Alternative: A conditional surrogate appointment is less restrictive than a full surrogate appointment. Full surrogate status should be considered only after determining whether a conditional arrangement would meet the student’s needs.
· Supported Decision-Making First: Before finalizing activation criteria, document all supported decision-making strategies attempted and their effectiveness. Use this form only when supported decision-making alone cannot ensure informed consent during periods of capacity impairment.
· Specificity Required: Activation criteria must be specific and observable, not vague or interpretive. Terms like “emotionally upset” or “acting out” are insufficient. Criteria must be tied to demonstrated inability to provide informed consent (understand, appreciate, reason, express choice).
· Student Voice Central: The adult student must provide informed consent to the conditional arrangement during a period when they demonstrably have capacity. Student preferences regarding when activation should occur must be documented and honored to the extent possible.

WHEN TO USE THIS FORM
Use this form ONLY when ALL of the following are true:
1. The adult student has reached age of majority (18 in Oregon) and has not had educational rights transferred to a court-appointed guardian
2. The IEP team has determined that the student experiences periods of time during which they are unable to provide informed consent regarding their educational program
3. Supported decision-making alone cannot adequately ensure informed consent during periods of capacity impairment
4. The team has identified specific, documented patterns or circumstances under which the student’s capacity is predictably impaired
5. The student has provided informed consent to the conditional appointment during a period of demonstrated capacity
6. Deactivation criteria are equally clear and documented (see below)

Do NOT use this form for:
· Students who have the capacity to provide informed consent consistently; instead, use supported decision-making or continue current arrangements
· Students who lack capacity continuously; instead, proceed with a full surrogate parent appointment
· Situations where the student cannot provide informed consent to the conditional arrangement itself (use full surrogate appointment procedures instead)
· Merely documenting “what happened in crisis”. Anticipate predictable patterns before activation occurs.
· Making surrogate authority contingent on behavioral compliance (e.g., “if the student refuses meds, activation occurs”)

COMPLETING EACH SECTION

Activation Criteria Section (A–D)

For each category selected (A, B, C, or D):
1. Be Specific and Observable:
· Example of TOO VAGUE: “Student has a mental health crisis”
· Example of SPECIFIC: “Student is placed on an involuntary psychiatric hold by a licensed mental health provider; OR student presents to emergency department for psychiatric crisis evaluation”
2. Include Timeframes Where Relevant:
· “If [X hours] have elapsed since [triggering event]”
· Timeframes should be realistic and measurable
3. Document the Capacity Connection:
· State HOW this criterion indicates loss of capacity to provide informed consent, not just that the student is in distress
· Example: “Student enters a catatonic state, rendering them unable to orient to person, place, time, or situation—thus unable to participate in educational decision-making”
4. Note Any Required Evidence:
· What documentation is needed to confirm this criterion has been met?
· Example: “Medical documentation,” “Observation by school health personnel,” “Documented mood rating below [X]”
5. For Section D (Atypical Patterns):
· Be as specific as possible with student-specific examples
· Avoid patterns that are too subjective (e.g., “seems depressed” vs. “completes mood rating scale and scores below 3 for two consecutive days”)

Restoration of Decision-Making Authority (Deactivation Criteria) Section

This section is critical and should be fully developed. Deactivation is not simply the absence of activation criteria. Build in affirmative deactivation triggers:
1. Active Student Request:
· Document how the student can request deactivation
· Who do they tell? What happens next?
· Does the team convene immediately, or is there a set review period?
2. Demonstrable Capacity:
· What specific evidence would show capacity has been restored?
· What assessment method will be used? (e.g., same capacity rating scale used at baseline; observation of decision-making; interview with IEP team)
· Who makes this determination?
3. Time-Limited Activation:
· If an activation episode is anticipated to be temporary, specify the time limit
· What happens if the condition persists beyond the time limit? (Answer: IEP team reviews and documents continued need or deactivation)
4. Pattern No Longer Present:
· Under what circumstances would a pattern be considered resolved?
· Example: “No activations for 12 consecutive months AND treating provider documents medication has been stable for 12 months”
5. Scheduled Review Milestones:
· At minimum, ANNUAL IEP reviews shall explicitly address whether conditional surrogacy remains necessary
· The burden should shift at review: the team must affirmatively justify continued conditional status; lack of evidence of improvement ≠ justification to continue
· More frequent reviews may be appropriate (e.g., quarterly, semi-annually) if activations are occurring regularly
6. Regular Reassessment Expectations:
· Document the reassessment process: Will capacity be reassessed? How? When?
· Document factors that suggest capacity may be returning even if formal reassessment hasn’t occurred

Process Safeguards Section

1. Who May Determine Activation
Check all roles appropriate in your district’s context. Important notes:
· At least one role must be checked. If no one has clear authority, activation cannot reliably occur.
· Consider real-world feasibility. A psychologist may only be in-building one day weekly; a case manager may be the only reliable daily observer.
· If external providers are checked (e.g., treating mental health provider), establish a communication protocol: How does the provider notify the district that activation criteria are met? Response timeframe?
· Two-person agreement requirement can provide an important check against impulsive or incorrect determinations but requires coordination. Ensure both people have sufficient information to make the determination.

2. Documentation Required
Each activation must include ALL of the following:
· Date and time: When was activation determined?
· Specific criterion: Which activation criterion (A1, B2, D-custom, etc.) was met?
· Observable evidence: What specifically did you observe or learn that indicated the criterion was met? (Not: “student was in crisis.” Rather: “Medical documentation shows student admitted to psychiatric hospital 11/22/25 at 2:00 PM”)
· Attempts made to support student decision-making before activation: Did the team try to involve the student in the decision anyway? What supports were offered? Why were these insufficient?
· Plan for deactivation review: When will you check if activation criteria are still being met? (Should be within days to a week, not weeks)

Maximum Duration of Single Activation
Specify a reasonable timeframe for a single, continuous activation. Examples:
· “Single activations shall not exceed 48 hours without IEP team review”
· “If activation is needed beyond 3 school days, the IEP team shall convene to reassess”
· “Medical event activations limited to 72 hours post-event; if incapacity persists beyond 72 hours, medical reevaluation is required”

Student Notification
Specify when and how the student will be informed of activation:
· Options might include:
· “The student shall be informed within [X] hours of activation whenever communication is possible”
· “The student shall be shown a simple written summary of their status at each school-day conclusion”
· “The student’s trusted supporter(s) shall be informed first, then help communicate with the student”
· “No less than [X frequency], the student shall receive an update on their activation status”

Dispute Resolution
Specify the exact procedure if the student or other team members disagree with an activation determination.
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