BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS

STATE OF OREGON
FOR THE
DEPARTMENT OF FORESTRY
IN THE MATTER OF:
PETITION FOR REHEARING AND/OR
JOHN WEST, RECONSIDERATION

Respondent. OAH Case No. 2017-ABC-00192
Agency Case Nos. 16-SW046 & 16-SW047

Pursuant to OAR 137-003-0675, respondent John West seeks reconsideration and
rehearing of the Final Order in this matter. This Petition is supported by the following
Points and Authorities.

POINTS AND AUTHORITIES

OAR 137-003-0675 provides for a party to petition for rehearing and
reconsideration of a matter as a prerequisite to judicial review.

The final order here (Final Order) incorporates the Proposed Order of
Administrative Law Judge Rick Barber (hereafter, the ALJ). For convenience, a copy of
that is attached.

Respondent’s position is that the Final Order is not supported by substantial
evidence in the whole record and that the order is based on incorrect application of law.
Respondent intends to appeal on these bases.

Additionally, respondent incorporates in this Petidon his Closing Argument dated
April 18, 2017 and his Rebuttal dated April 25, 2017.

Rehearing and reconsideration is appropriate to address the following:

1. Credibility determination.
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The Final Order found Mr. West’s testimony with respect to use of the bridge at
issue to lack credibility. Final Order, pp. 2-3. This finding Jacks merit, is based on
substantial misstatements, and is otherwise not supported by substantial evidence.

The Final Order criticizes Mr. West for the contention that the bridge was to be
used for mining and not for logging. The Final Order reflects a misunderstanding of the
issue. Mr. West’s position and his testimony was that the purpose of culvert was mining
and not logging. He does not challenge that the culvert may have been used incidentally
for logging without Brimstone’s knowledge or consent, but that was not its intent. It is
undisputed that the pre-existing bridge was used and intended for logging. Nor is it
disputed that the culvert was not installed until the summer of 2014.

The ALJ’s reasoning in the Final Order relies on purported statements from
Grayback employee Milt Coyle. The problem is that Mr. Coyle, while still a Grayback
employee with offices a short distance from the hearing location, never testified. All
statements attributed to Mr. Coyle were hearsay. It is improper to make a credibility
determination adverse to Mr. West based solely on this.

In fact, the Coyle hearsay is of no relevance and cannot support a credibility
finding adverse to Mr, West. As argued to Judge Barber, Coyle at no time testified or
even stated that there was no longer a bridge over the creek. His email, Exhibit A18,
simply says Grayback personnel crossed a culvert. In fact, nothing about the hearsay
statements attributed to Coyle support any conflict with Mr. West’s testimony.

If there was any disagreement in the testimony it was with Mr, Webb, and
whether that is accurate is disputed, particularly in light of the statements of Mr.
Siikanen and Ms. Ness and Exhibit A13, p. 18. See Respondent’s Closing Argument, p. 7.
The ALTs credibility determination cannot be sustained on this record. Mr. West
requests rehearing and reconsideration to correct the substantial misstatements in the

Final Order.
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2. Unsupported findings of fact.

A. The supposed finding that Robert Stumbo does not know what his role is as
an officer of Brimstone is irrelevant and is not supported by substantial evidence. Mr.
Stumbo testified that he and Mr, West share responsibilities as the corporation’s two
equal shareholders. The Final Order does not explain why ODF selected Mr. West as the
person to cite for the alleged violation as opposed to Brimstone.

B. The Final Order fails to indicate that the evidence supports that Brimstone
Gulch at the site of the bridge and culvert are already impacted as to fish passage.

C. Finding 5 of the Final Order are purported statements of law, not factual
findings.

D. The record does not support the finding that “West had Stumbo purchase” the
culvert. The suggestion that Mr. Stumbo was directed to undertake this is
unsupportable. Mr. Stumbo as a shareholder of Brimstone acted on behalf of the
company.

E. The suggestion in Finding 11 that the bridge was replaced with the culvert is
unsupported in the record. The culvert and bridge were side-by-side until April, 2015,
See Respondent’s Closing Argument, p. 6.

F. Finding 12 is not supported by substantial evidence. There is no evidence to
support a finding that the bridge was removed before April 2015.

G. The record includes nothing to indicate the extent of fish passage that would
be impacted by the culvert in its current configuration. The only evidence in the record,
the testimony of Mr, Dunham, is that the existing condition of the creek substantially
prevents fish passage, regardless of the culvert’s existence.

H. The findings fail to identify the undisputed fact that Brimstone’s intention was

that the culvert would support mining equipment and was only placed across the creek
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at a time when no further logging was expected. Only later did Grayback approach
Brimstone to do additional logging. This was after the culvert was in-place,

2. The agency lacks jurisdiction.

Mr. West restates his objection to this agency’s jurisdiction. See Respondent’s
Closing Argument, p. 3.

3. John West is not an “operator”.

Mr. West restates his position that the culvert’s installation was not part of an
“operation” and so he could not have been an “operator”. Respondent’s Closing
Argument pp. 8-10. Moreover, nothing in the record indicates that he did anything
personally that would render his conduct to have been on behalf of someone other than
Brimstone. The agency has no authority to “pierce the corporate veil” and cite him
personally for violating the FPA, whether as a matter of law or based upon the evidence
in this record. Nothing in the record supports a finding that Mr. West personally
installed the culvert or that any such installation was done for the benefit of him
personally. The finding in the Final Order that the absence of evidence that Mr. West
was acting in a representative capacity is error. See Final Order, p. 10. To this extent,
the Final Order impropetly shifts the burden of proof. Likewise, what Mr. West did after
the culvert’s installation, including his objection to ODF’s access, does not prove facts
essential to a finding here against him.

In fact, this case is distinguishable from Gambee v. Dept. of Forestry, 191 Or App 241
(2003). To the extent the Final Order holds that Gambee is binding precedent
supporting a finding against Mr. West, it is in error. In fact, this record does not include
substantial evidence that Mr. West led, directed, ran or managed the culvert’s
installation. Nothing in this record suggests that Mr. West’s activities on behalf of
Brimstone rose to the extent of Mr. Gambee’s. Reconsideration of this issue is

appropriate and the Final Order should be reversed.
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3. There was no “operation”.

Mr, West restates his position that there was no “operation” here. See
Respondent’s Closing Argument, p. 4. The question is not whether the “road” has forest
uses but whether the installation of the culvert was part of an operation. Here, the
culvert was installed when no further logging was anticipated. The only other even
arguable “forestry” activities for which the culvert might have been useful would simply
have been allowing reforestation. Nothing in the record supports that the culvert was
placed with the intention that it be for forest purposes. Incidental forest use of the
culvert (as compared to use of the bridge) does not render its installation an “operation”.
Stated differently, it is error to hold, that installing a culvert for a non-forest purpose can
result in an unintentional violation of the FPA when that culvert is later used for forest
activity.

To the extent the Final Order concludes is that there was an “operation” resulting
from the failure to obtain “an approved land use change” for the property, the decision is
likewise in error. There has been no “change” in this property’s use. The property has
always been available for mining and it is undisputed this was always Brimstone’s
purpose in acquiring it.

4. John West has not violated the FPA because no repairs are necessary.

The Final Order ignores Mr. Dunham’s testimony that the culvert as situated does
not impede fish passage because the stream was impacted prior to its installation. Mr.
Dunham testified, with little disagreement from ODF, that it was reasonable to add
capacity to the peak flow by simply placing a small, additional overflow culvert. This
would solve the extraordinarily remote possibility that ponding might occur for short

periods of time during historic rainfall events. Accordingly, no repairs are necessary.
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CONCLUSION

Reconsideration of the Final Order is required to correct the foregoing errors. To
the extent reconsideration is insufficient, respondent requests rehearing to further
address the foregoing with testimony, evidence and argument.

DATED this 22™ day of September, 2017.

WATKINSON LAIRD RUBENSTEIN, P.C.
Of Attorneys for Respondent John West

4

am s R. Dole, OSB No. 892272
il: ]dole@wlrlaw com

1246 NE 7™ St, Ste B

Grants Pass, OR 97526

Telephone: 541-295-3218

Facsimile: 541-295-3224
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BEFORE THE BOARD OF FORESTRY

STATE OF OREGON
IN THE MATTER OF: FINAL ORDER
JOHN WEST, QAH Case No. 2017-ABC-00192

Agency Case No. 16-SW046 and 16-SW047
Respondent,

The Board of Forestry, at a meeting in Salem on July 25, 2017, by consensus
affirms the Citations 16-SW046 and 16-SW047, issued by Douglas Thackery,
Stewardship Forester, and adopts and incorporates by reference the attached proposed
order issued by Administrative Law Judge Rick Barber, on June 19, 2017, as amended
below. Neither party submitted exceptions to the proposed final order; hence, none were
considered by the Board.

The proposed order, page 14 is amended to read’ (delete text that with
strikethrough and add text with underline):

Yohn West has violated the Forest Practices Act in the installation of the
culvert crossing over Brimstone Gulch, and must repair or replace the
crossing in a manner to-be-approved-by-OBE consistent with OAR 629-
625-00320(2) and Forest Practices Technical Notes Number 4 & 5 by

Septernber 13, 2017.

Dated this 2.3 _ day of July, 2017

By; / % m\
Peteﬁ)aughert)/ /

State Forester and
Secretary to the Board of Forestry

RIGHT TO JUDICIAL REVIEW

If you are dissatisfied with the Order, you may not appeal it unti] you have asked
the agency to rehear the case or reconsider the Order. To obtain agency rehearing or
reconsideration, you must file a petition for rehearing or reconsideration pursuant to OAR
137-003-0675 within 60 days from the day this Order was served on you, If this Order was
personaily delivered to you, the date of service is the day you received the Order. If this
Order was mailed to you, the date of service is the day it was mailed, not the day you
received it. If you do not file a petition for rehearing or reconsideration within the time
limits provided, you will lose your opportunity for rehearing or reconsideration and you
will lose your right to appeal to the Oregon Court of Appeals. (OAR 629-001-0050).

1 pursuant to ORS 527.674 and ORS 527.670(11)(a), the Board of Forestry may pot enforr.:.e a rule under the
Forest Practices Act that requires that the State Forester to approve written plans a5 a required precedent to

conducting a forest practice or operation.
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If, after you have filed a petition for rehearing or reconsideration, the agency
issues an Order you are dissatisfied with, you have the right to appeal that Order to the
Oregon Court of Appeals pursuant to ORS 183.482.

If, 60 days after you have filed a petition for rehearing or reconsideration, the
agency has not issued an order, your petition will be considered denied and at that time
you will have the right to appeal the original Order to the Court of Appeals pursuant to
ORS 183.480 and ORS 183.482. To appeal, you must file a petition for judicial review
with the Court of Appeals within 60 days from the day that your petition is deemed
denied. If you do-not file a petition for judicial review within the 60-day time period, you
will lose your right to appeal.
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON
FOR THE
DEPARTMENT OF FORESTRY

IN THE MATTER OF: OAH Case No. 2017-ABC-00192
JOHN WEST, Agency Case Nos. 16-SW046 & 16-SW047

Respondent. RESPONDENT’S
CLOSING ARGUMENT

Respondent John West (Mr. West) submits the following closing argument.

L. SUMMARY.

Mr. West’s position is that the Oregon Department of Forestry (ODF) has failed to prove
that Mr. West, in his separate, individual capacity, is an “operator” subject to ODF’s authority.
Mr. West further contends that ODF failed to prove that the culvert over Brimstone Gulch was
part of an “operation” over which ODF would have authority. These failures preclude the
decision-maker from reaching the questions whether: (1) the culvert was subject to notice and
plan requirements under the Oregon Forest Practices Act (FPA); (2) the culvert was sufficiently
sized to meet a 50-year return; and (3) the culvert would allow adult and juvenile fish migration
when those movements normally occur. The repair orders must be dismissed.

IL. FACTS ESTABLISHED AT HEARING.

1. There are a small number of disputed facts relevant here. Brimstone Natural
Resource Company (Brimstone) purchased the subject property in 2013. The property had an
existing railcar bridge crossing Brimstone Gulch which had been in place for many years. In

May 2013 Brimstone had in place ODF statutory logging notification number 201371200154.
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Ex. A13, p. 11. The notification expired December 31, 2013. There was no evidence introduced
at the hearing that any activity pursuant to that notice extended beyond the end of 2013.

2. Months after the notification expired, Stumbo Logging purchased the culvert for
Brimstone. Ex. R5. The only evidence at the hearing was that it was placed across the creek just
after the 2014 Independence Day holiday. ODF has no evidence at all as to this; the only
evidence was offered by Mr, West, including the invoice for the culvert’s purchase on April 30,
2014.

3. The evidence was that Brimstone considered its logging operations on this
property complete at the expiration of the 2013 notice. Its intention was to then devote the
property to gold mining. This is consistent with the fact that the property was conveyed into
private ownership from the United States pursuant to a 1928 mineral patent. Ex. R1. However,
Grayback Forestry, through Mr, Webb, approached Brimstone in late 2014 with some excess
capacity and asked if there was any additional work Brimstone could offer. Brimstone agreed
and notification 201470120713 became effective November 17, 2014, Ex. Al6.

4, Brimstone owns nearby property that it has also logged. There is a crossing of
Brimstone Gulch on this property too.

5. By the conclusion of the hearing, it appeared ODF had all but conceded that at no
time did Brimstone’s representatives ever tell anyone that the culvert was installed for the
purpose of logging. Counsel cross-examined former Stewardship Forester Steve Wetmore about
his conflicting statements. See Ex. Al4, p. 17 and Ex. A21, p. 2. Mr. Wetmore declined to
answer when specifically asked whether Mr. West had ever told him that the culvert was
intended for logging. It was clear from this that the only thing he was told was that the culvert
was for mining.

i
/it

RESPONDENT’S CLOSING ARGUMENT Page 2 of 12

ClosingFinal{041817imo).doc

Agenda Item C
Attachment 1
Page10



6. There was some confiision in the testimony regarding the date the bridge was
removed., What is clear is that ODF has no evidence when that occurred. The only reliable
evidence is that it was removed in April 2015. See Ex. A13, p. 18.

7. ODF’s position on the date of the bridge’s removal is simply not credible or
reliable. In Mr. Wetmore’s affidavit submitted to the Josephine County Circuit Court, he
represented: “I talked to Milt Coyle who said that the crew drove over a culvert and not a bridge
when it conducted the forestry operation.” Ex. Al4, p. 18, This is untrue. The email exhibit
A18 quite conspicuously does not say that. “Referencing conversations with Steve Wetmore and
Doug thackery [sic], question of Grayback crossing a culvert and not a bridge on Brimestone
[sic] Cr. Yes, we crossed a new culvert with fresh gravel...” Ex. A18. Mr. Coyle is a
Grayback manager, with offices perhaps a mile from the site of the location of the hearing. The
only explanation for Mr. Coyle not appearing to make clear precisely what he saw and what he
said is that he would not have corroborated the otherwise unsubstantiated hearsay statements of
Mr. Wetmore and Mr. Thackery, that by late 2014 there was no bridge over Brimstone Gulch.
See, e.g., Oregon Civil Jury Instruction 12.01.

III. AGENCY JURISDICTION.

As indicated at the hearing, Mr. West disputes that the decision-maker here has subject
matter jurisdiction. The property here was conveyed to Brimstone’s predecessor-in-interest by a
mineral patent, It is Mr. West’s position that the grant of federal land in this manner exempts the
property from regulatory jurisdiction by an agency of the State of Oregon, Mr. West contends
that the rights conferred by a federal mining patent preempt state laws that would restrict the
patentee’s rights. See e.g., Summa Corp. v. California ex rel State Lands Comm., 466 U.S. 198
(1984).

i
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IV. ODF’s REGULATORY AUTHORITY.

ODF substantially overstates the extent of its authority. Finding for ODF here would
extend its jurisdiction well beyond that which the legislature intends with the FPA.

ODF’s jurisdiction begins and ends, of course, with its authorizing statutory authority.

ORS 527.670 is the basis of this proceeding. It is set forth in full as Appendix 1 to this
filing. The statute makes clear that the agency’s authority to require notices, plans, and other
regulatory compliance is dependent upon whether (1) the action is an “operation” and (2} one is
an “operator.” The agency cannot compel adherence to its rules by one who is not an operator or
where the action is not an operation.

V. ARGUMENT.

A, The culvert was not part of an “operation.”

The principal issue upon which the repair orders should be dismissed is whether the
culvert’s installation can be considered to have been part of an “operation.” ORS 527.620(12)
defines that as “any commercial activity relating to the establishment, management or harvest of
forest tree species . . ..”

The definition of “operation” is based on its commonly understood use. In Gambee v.
Oregon Dept. of Forestry, 191 Or App 241, 81 P3d 734 (2003), the Oregon Court of Appeals
held that an “operation” is something that is “logically or causally connected” to the
establishment, management or harvest of forest tree species.

ODF failed to prove the culvert was installed as part of an operation; there is no evidence
that its installation was “logically or causally connected” to forestry. There was no reliable
evidence that it was placed across Brimstone Gulch for any purpose other than gold mining, nor

was there any evidence that it was necessary for the establishment, management, or harvest of
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trees. The railcar bridge was the only means of crossing Brimstone Gulch for the 2013 logging.
There was no contention that it would not have continued to be a suitable way to cross the creek
for additional logging, if Brimstone intended any (which it did not). At the hearing, Mr.
Wetmore on cross-examination made clear that he could not truthfully testify that Mr. West ever
told him the culvert was placed to cross the stream for logging. Of course, no one else could
either,

The only reliable testimony on this came from Mr. West and Mr. Stumbo. They testified
that the culvert’s sole, intended purpose was to support mining equipment. They testified that
logging trucks could easily use the railcar bridge because of their weight distribution, the wide
wheelbase of a loaded log truck made it easy for the railcar bridge to support those loads.
Brimstone’s concern was that the railcar bridge could not support shorter wheelbase equipment
like dump trucks and other heavy, mining equipment because their loads are more concentrated.
Accordingly, when logging was completed pursuant to the 2013 notice, and Brimstone had no
further plan to log, the bridge’s utility diminished.

ODF asserts that the culvert was used in order to log. It has no evidence to support that.
The culvert’s only logging use was, at most, incidental to Grayback Forestry’s 2014 logging.
The email communications at Exhibit A13 and Exhibit A18 do not constitute substantial
evidence supporting a conclusion that the culvert was installed as part of a logging operation. It
is not difficult for the decision-maker to see that these prove nothing at all: “Referencing
conversations with Steve Wetmore and Doug thackery [sic], question of Grayback crossing a
culvert and not a bridge on Brimestone [sic] Cr. Yes, we crossed a new culvert with fresh
gravel...”. Ex. A18. While Mr. West objects to the admissibility of this as hearsay and to the

extent that it is not based on first-hand information, nowhere does Mr. Coyle state that the
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culvert was the only way to cross Brimstone Gulch. Mr. Coyle’s hearsay statement does not
indicate that he, in fact, either used the culvert for logging or that he personally saw anyone else
using it. Regardless, it would be unreasonable to presume that Brimstone had the obligation to
forbid Grayback from using the culvert and require use of only the railcar bridge or risk violating
the FPA since the culvert had been installed months earlier exclusively for mining.

Mr. West’s position is that the only evidence is that the roadway over the culvert and the
railcar bridge laid side-by-side from July 2014 through April 2015, The evidence of that is: (1)
Mr. West’s personal testimony; (2) emails in Exhibit A13; and (3) the photograph at Exhibit
Al3,p. 18.

Mr. West testified that logging the property was done by the end of 2013. By then
Brimstone did not expect to do any more logging. By July 2014 the culvert was instalied to
allow for mining. Mr. West explained in his testimony that the weight of the bridge made it
difficult to move without large, heavy equipment. Of course, at that time, nothing would have
limited use of the railcar bridge and Brimstone could have used it for mining if that was
appropriate. Mr. West and Mr. Stumbo both indicated concern whether the railcar bridge could
support mining equipment with shorter wheelbases than logging trucks have.

In late 2014 Brimstone was solicited by Grayback to do more logging. Nothing
prohibited Brimstone from agreeing to that. It is unreasonable to have expected Brimstone to
restrict Grayback to use of only the railcar bridge when the culvert was open and passable at that
time. In other words the fact that Grayback might have used the culvert in December 2014 and
January 2015 cannot, retroactively, turn the culvert’s installation into an operation. When it was
placed in Brimstone Gulch, it was not logically or causally related to forestry so it was not an

“operation.”
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Mr. West testified that the railcar bridge stayed in exactly the same spot it had always
been until April 2015. This is corroborated by Exhibit A13, p. 18, a photograph from April 2013
showing the heavy excavator which helped remove the railcar bridge. This is consistent with
Mr. Siikanen’s April 8, 2015 email: “The last time I drove by the excavator was blocking the
road to the bridge. There was considerable washout to the abutments to the bridge. [ know
nothing about a culvert. This would really effect us so I will take a look and see.” Ex. Al3, p.
22. Ms. Ness stated similarly, “AND, Yes.....log trucks and heavy equipment and trucks have
gone over the original culvert and bridge.” Ex. A13, p 21.

To be clear, ODF recognized at the hearing the fact that its proof in this respect is
insufficient. Accordingly, during the testimony its position appears to have shifted to have the
decision-maker find Mr. West responsible by an unsupportable and unreasonable expansion of
the definition of an “operation.” Exhibit A10 offers several examples, for use by ODF
representatives, when activity is a regulated operation. Ex. All, pp. 19-25. Those make clear
that the agency recognizes the FPA’s reach is limited, consistent with ORS 327.620.

The agency seems to take the position that the culvert’s installation is an “operation”
regardless of why it was installed, because it is used for ongoing reforestation associated with the
2013 notice. Its position is that, apparently, anything crossing Brimstone Gulch is part of an
operation because it has had ongoing jurisdiction and control of this crossing since the FPA was
enacted in 1972. Neither of these supposed interpretations of “operation” would, again, permit
the agency to retroactively control the placement of a culvert that was neither intended nor
required to be in any way associated with commercial forestry. Neither of these are consistent
with the plain-meaning interpretation of “operation” the court of appeals recognized in Gambee,

supra.
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Indeed, the agency seems to recognize the impossible ambiguity its interpretation would
create. The best example of this is Mr. Wetmore’s testimony that he told Mr. West that an
eight-foot culvert would have been fine and that had Brimstone used one, ODF would not have
issued the repair orders to Mr. West. Apparently, fish-passage would not have been a concern.

ODF’s supposed interpretation of its authority would give it virtually unfettered, arbitrary
discretion when to apply FPA regulations. On cross-examination its personnel suggested that if
a landowner at one time logged but never intended to use his property again for anything other
than residential purposes, he would never be free from the agency’s authority over a stream
crossing. The decision-maker should not lightly assume such a far-reaching extension of the
FPA without sufficient support, which does not exist. This is particularly true when the court of
appeals has instructed that the FPA definitions are based on common sense, ordinary usage.
Under the facts here, the only reasonable interpretation of the FPA is that there is no operation
where the agency fails to prove that a stream crossing was either intended or needed in the
pursuit of commercial forestry but was instead for a reason other than logging.

B. Mr. West is not an “operator.”

ODF failed to prove that John West is an “operator” to whom the agency has the
authority to issue orders.

The fact that this is even an issue underscores serious questions about the agency’s basis
for this action. At no time has there been any reliable explanation why the agency would have
chosen to issue repair orders solely to Mr. West personally but nothing to either his
co-sharcholder or Brimstone. The decision-maker should view all of the evidence in light of this,
because this action appears to be intended for reasons not necessarily related to the appropriate
administration of the agency’s responsibilities under the FPA.

i
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Clearly, Mr. West and Mr. Stumbo organized Brimstone for the very same reason most
businesspeople do, to insulate against business risks. The agency here seems to maintain that it
is exempt from the effect of ORS 60.151—that it can pierce the corporate veil any time it
chooses, regardless of the normal evidence that would be required for such a remedy. See Amfac
Food, Inc. v. International Systems Corp., 294 Or 94, 654 P2d 1092 (1982). Piercing the
corporate veil is an extraordinary remedy and should be only a last resort where there is no other
adequate or available remedy to repair an injury. /d Nothing in the FPA supports the agency’s
inexplicable decision to seek relief against only one shareholder of the corporation which owns
the land that had previously been the subject of logging.

Mr. West is not an “operator” under any plausible, reasonable interpretation of the term
in its use by the FPA. ORS 527.620(13) defines an “operator” as “any person, including a
landowner or timber owner, who conducts an operation.” The definition of the term is
uncomplicated. See Gambee.

At the hearing, ODF proved nothing more than the undisputed fact that Mr. West is one
of Brimstone’s two shareholders. He has no more authority to control the corporation than its
other shareholder, Mr. Stumbo. The agency did not prove that either shareholder can control or
dictate the company’s actions without the other. Unless the agency could prove otherwise, it
cannot hold Mr. West personally responsible as the “operator,” to the extent that any repair order
would be proper.

Nor did ODF prove that Mr. West played any active role in placement of the culvert.
ODF produced no evidence as to Mr. West’s role in its placement at all, other than as one of
Brimstone’s shareholders. Mr. Stumbo’s logging company purchased it. Ex. R5. He did not set
it in place or backfill it, others did all of that. ODF did not produce sufficient evidence for the
decision-maker to find that Mr. West was the one who conducted any operation over which the

agency might have authority.
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The fact that Mr, West’s name appears on notices does not make him an operator. The
hearing testimony was clear enough that Mr. West’s name appears as only Brimstone’s legal
representative and nothing proved any intention to make him personally responsible. ODF
personnel admit that even clerical staff can submit a notice on an entity’s behalf; that does not
make an office assistant responsible as an operator. Nothing in the FPA or its implementing
regulations requires a natural person to accept personal responsibility for an operator, landowner,
or timber owner which happens to be an entity. The agency’s evidentiary burden here was to
prove that Mr. West was the one who engaged in conduct that was logically and causally
connected to commercial forestry. It did not meet its burden of proof.

In Gambee the court upheld a board final order finding Gambee to be an “operator”
despite the fact that he was not personalily the landowner, timber owner or the logger. However,
he was apparently solely in control of the entity that owned the land and timber and that hired the
logger. He was personally involved in all aspects of managing concerns over the bald eagle
nesting sites.

By comparison, nothing here established that Mr. West was in a position to personally
and individually lead, direct, run, or manage installation of the culvert. He had no personal
control or authority over Brimstone; he and Mr. Stumbo are equal sharcholders and there is
nothing to suggest that either had sole authority to do anything on the entity’s behalf. The
agency failed to prove that Mr. West is personally responsible here as the operator.

C. The crossing is appropriate as installed.

a. Culvert diameter.
Neither Mr. Wetmore nor Mr. Thackery have any particular licensure, training, or
experience in culvert design. Between the two, Mr. Dunham’s work was substantially more
site-specific and detailed than Mr. Seward’s. During the hearing, ODF did not seriously

challenge Mr. Dunham’s opinions, which were extensive.
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It is clear from the testimony and evidence here that culvert-sizing is not a precise
science. Mr. Wetmore himself told Brimstone that an eight-foot diameter culvert would have
been acceptable and the agency never would have issued repair orders if one had been installed.
In fact, a smaller culvert was approved after it had been installed a mile or so upstream on the
Schwerdt property, without any specific sizing analysis, much less submitting to ODF either a
notice or plan. Mr. Wetmore passed that culvert despite the fact that he apparently would
interpret the FPA to clearly have required a notice and a written plan, along with compliance
with Technical Notes 4 and 5. Ex. 9 and Ex. 10.

Mr. Dunham’s opinion was that a hypothetical 10-foot culvert is unnecessary. He
explained that the 50-year return here would mean that there is a 2% likelihood in any given year
that water might pool behind a 6-foot culvert for about 30 minutes. He made clear that such an
occurrence presents minimal risk. To technically comply with OAR 629-625-0320 and eliminate
this remote risk of short-term pooling could be feasibly and economically accomplished by
simply installing a small bypass culvert, no more than 3-feet in diameter, sited at an clevation
consistent with the top of the existing culvert. If the decision-maker finds there to be an
operation for which Mr. West is personally responsible, then this is the obvious answer.

Nothing in OAR 629-625-0320 would prevent this. The rule does not require a stream
crossing to be a single-culvert. In fact, the agency recognizes several options of suitable crossing
configurations. See Ex. A9. Mr. Dunham explained that alternative designs are commonplace in
designing storm-drainage systems.

b. Fish passage.

OAR 629-625-0320(2)(b) provides that a stream crossing must “allow migration of adult
and juvenile fish upstream and downstream during conditions when fish movement in that
stream normally occurs.” The record here does not support the conclusion that the culvert here

would not allow fish migration. While ODF and Mr. Samarin testificd about what commonly
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promotes fish passage on a theoretical basis, the agency offered nothing with respect to how fish
actually migrate here on this small watercourse. Mr. Dunham’s site-inspection revealed that this
culvert does not impede fish passage. He explained that streambed conditions immediately
upstream and downstream from the culbvert prevent fish passage at low-flow levels regardiess of
the culvert’s presence. At high water flows, the culvert does not prevent fish passage.

VI. CONCLUSION,

Neither the law nor the evidence supports the agency’s issuance of the repair orders and
they should be dismissed.

DATED this 18™ day of April 2017.

WATKINSON LAIRD RUBENSTEIN, P.C.
Of Attorneys for Respondent John West

o 10

gzzés R. Dole, OSB No. 892272
ail: jdole@wlrlaw.com

1246 NE 7" St, Ste B

Grants Pass, OR 97526
Telephone: 541-295-3218
Facsimile: 541-295-3224

By
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Appendix 1 —- Full Text of ORS 527.670

527.670 Commencement of operations; rules; written plan; effect of plan; notice of
chemical application; fees. (1) The State Board of Forestry shall designate the types of
operations for which notice shall be required under this section.

(2) The board shall identify by rule the types of operations that require a written plan.

(3) In addition to any other types of operations identified by the board, the board shall adopt
rules to require a written plan for the following:

(a) An operation that occurs within 100 feet of a stream determined by the State Forester to
be used by fish or for domestic use, unless:

{A) The board, by rule, provides that a written plan is not required because the operation will
be conducted according to a general vegetation retention prescription described in administrative
rule;

(B) The operation will not directly affect the riparian management area and the State
Forester, acting under authority granted by a board rule, waives the written plan requirement; or

{C) The operation will be conducted pursuant to a stewardship agreement entered into under
ORS 541.423.

(b) An operation that occurs within 100 feet of a resource site that is inventoried under ORS
527.710 (3) as a significant wetland but is not classified by board rule as an estuary, unless:

{A) The board, by rule, provides that a written plan is not required because the operation will
be conducted according to a general vegetation retention prescription described in administrative
rule;

(B) The operation will not directly affect the riparian management area and the State
Forester, acting under authority granted by a board rule, waives the written plan requirement; or

(C) The operation will be conducted pursuant to a stewardship agreement entered into under
ORS 541.423.

(c) An operation that occurs within 300 feet of a resource site inventoried under ORS
527.710 (3), other than a site described in paragraph (b) of this subsection, unless the operation:

(A) Will be conducted pursuant to a stewardship agreement entered into under ORS 541.423;
and

(B) Is consistent with the purposes and policies of any relevant Safe Harbor Agreements or
Candidate Conservation Agreements entered into between the State of Oregon and agencies of
the United States Government, pursuant to the federal Endangered Species Act of 1973 (P.L. 93-
205, 16 U.S.C. 1531 et seq.) and federal regulations.

(4) The distances set forth in subsection (3) of this section are solely for the purpose of
defining an area within which a hearing may be requested under ORS 527.700 and not the area to
be protected by the board’s rules adopted pursuant to ORS 527.710 (3)(c).

(5) For the purpose of determining the distances set forth in subsection (3) of this section
“site” means the specific resource site and not any additional buffer area.

(6) An operator, timber owner or landowner, before commencing an operation, shall notify
the State Forester. The notification shall be on forms provided by the State Forester and shall
include the name and address of the operator, timber owner and landowner, the legal description
of the operating area, and any other information considered by the State Forester to be nccessary
for the administration of the rules promulgated by the board pursuant to ORS 527.710. Promptly
upon receipt of such notice, the State Forester shall provide a copy of the notice to whichever of
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the operator, timber owner or landowner did not submit the notification. The State Forester shall
provide a copy of notices involving chemical applications to persons within 10 miles of the
chemical application who hold downstream surface water rights pursuant to ORS chapter 537, if
such a person has requested that notification in writing, The board shall adopt rules specifying
the information to be contained in the notice. All information filed with the State Forester
pertaining to chemical applications shall be public record.

(7) An operator, timber owner or landowner that filed an original notification shall notify the
State Forester of any subsequent change in the information contained in the notification.

(8) Within six working days of receipt of a notice or a written plan filed under subsection (6)
or (7) of this section, the State Forester shall make a copy of the notice or written plan available
to any person who requested of the State Forester in writing that the person be provided with
copies of notice and written plan and who has paid any applicable fee established by the State
Forester for such service. The State Forester may establish a fee for providing copies of notices
and written plans under this subsection not to exceed the actual and reasonable costs. In addition,
the State Forester shall provide a copy of the notification to the Department of Revenue and the
county assessor for the county in which the operation is located, at times and in a manner
determined through written cooperative agreement by the parties involved.

(9) Persons may submit written comments pertaining to the operation to the State Forester
within 14 calendar days of the date the notice or written plan was filed with the State Forester
under subsection (2), (6) or (7) of this section. Notwithstanding the provisions of this subsection,
the State Forester may waive any waiting period for operations not requiring a written plan under
subsection (3) of this section, except those operations involving aerial application of chemicals.

(10) If an operator, timber owner or landowner is required to submit a written plan of
operations to the State Forester under subsection (3} of this section: ‘

(a) The State Forester shall review a written plan and may provide comments to the person
who submitted the written plan;

(b) The State Forester may not provide any comments concerning the written plan carlier
than 14 calendar days following the date that the written plan was filed with the State Forester
nor later than 21 calendar days following the date that the written plan was filed; and

(c) Provided that notice has been provided as required by subsection (6) of this section, the
operation may commence on the date that the State Forester provides comments or, if no
comments are provided within the time period established in paragraph (b) of this subsection, at
any time after 21 calendar days following the date that the written plan was filed.

{11)(a) Comments provided by the State Forester, or by the board under ORS 527.700 (6), to
the person who submitted the written plan are for the sole purpose of providing advice to the
operator, timber owner or landowner regarding whether the operation described in the written
plan is likely to comply with ORS 527.610 to 527.770 and rules adopted thereunder. Comments
provided by the State Forester or the board do not constitute an approval of the written plan or
operation.

(b) If the State Forester or the board does not comment on a written plan, the failure to
comment does not mean that an operation carried out in conformance with the written plan
complies with ORS 527.610 to 527.770 or rules adopted thereunder nor does the failure to
comment constitute a rejection of the written plan or operation.

{c) If the State Forester or board determines that an enforcement action may be appropriate
concerning the compliance of a particular operation with ORS 527.610 to 527.770 or rules
adopted under ORS 527.610 to 527.770, the State Forester or board shall consider, but are not

Appendix 1, Page 2 of 3

Agenda Item C
Attachment 1
Page22



bound by, comments that the State Forester provided under this section or comments that the
board provided under ORS 527.700.

(12) If the operation is required under rules described in subsection (3} of this section to have
a written plan and comments have been timely filed under subsection (9) of this section
pertaining to the operation requiring a written plan, the State Forester shall;

(a) Provide a copy of the State Forester’s review and comments, if any, to persons who
submitted timely written comments under subsection (9) of this section pertaining to the
operation; and

(b) Provide to the operator, timber owner and landowner a copy of all timely comments
submitted under subsection (9) of this section. [1971 c.316 §9; 1987 ¢.9192 §12; 1991 ¢.634 §5;
1991 ¢.919 §11; 1995 s.5. ¢.3 §39a; 1996 ¢.9 §3; 1997 ¢.413 §1; 2003 ¢.539 §39; 2003 c.740 §3;
2007 c.608 §5; 2011 c.54 §1]
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON
FOR THE
DEPARTMENT OF FORESTRY

IN THE MATTER OF: OAH Case No. 2017-ABC-00192
JOHN WEST, Agency Case Nos. 16-SW046 & 16-SW047

Respondent. RESPONDENT’S REBUTTAL

Respondent John West (Mr. West) submits the following in response to the Oregon
Department of Forestry’s Closing Argument (Agency Closing):

1. Issues.

It is fundamental that the lack of subject matter jurisdiction can be raised at any time. It
does not matter whether Mr. West raised that in his hearing requests.

2. ODF’s Statutory Authority.

The Agency appears to concede the FPA’s jurisdiction is not unlimited: “The legislature
further recognized that activities on forestlands are aiready subject to regulations of other
agencies which deal primarily with the consequences of such actions, and it is the Board of
Forestry. . .that should have exclusive authority to enforce provision of the FPA and how those
activitics are conducted.” Agency Closing, p. 2. The culvert’s installation was not part of an
“operation” and so, by virtue of ORS 527.670, the Agency does not have authority to issue repair
orders, regardless of whether Mr, West could be deemed an “operator.” The Agency does not
have the authority to expand jurisdiction beyond that which the legislature expressly conferred.

If an activity was not a commercial activity with a “logical or causal connection” to forestry,
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then the Agency cannot regulate it. See Gambee v. Oregon Dept. of Forestry, 191 Or App 241
(2003). No amount of “interpretation” or “deference” can change the plain language of the
operative statutes. Agency Closing, p. 3.

ORS 527.620(12)(g) has no application here. Agency Closing, p. 3. There is no “land
use conversion” at issue. Logging ended in carly 2014. Mining was the only thing the
landowner intended at the time the culvert was installed in July 2014. The Agency
acknowledges that it does not regulate mining. [f ODF’s position is that the FPA applies to all
“forestlands” regardless of the existence of an “operation,” it is simply wrong. ORS 527.670
makes that clear. The FPA does not apply to anything that is not an “operation.”

Mr. Wetmore’s testimony about his interpretation of the FPA’s reach is contrary to the
statute. It makes no difference that the road on the opposite side of the culvert might access
forestland. Agency Closing, p. 4. What matters is whether the culvert’s installation was part of
an operation. It was not.

Mr. West does not dispute that a culvert installation on an access road might be subject to
the FPA. This one is not. Perhaps the simplest example of when the FPA would not control
would be a farmer’s road crossing a creek, which then passes through a forest to access a pasture.
Installing a culvert in such a circumstance could not conceivably be regulated by the FPA,
because it has no causal or logical connection to forestry. Likewise, consider a creek crossing to
access a homesite in a forest owned and occupied by a devoted environmentalist who is
adamantly opposed to his property ever secing a harvest or any other “commercial activity
relating to the [management] of forest tree species,” but which accesses his home occupation.
The road would have a “commercial” function and would go through forestland. But would the
Agency regulate this the same way it regulates a commercial logging operation? The Agency
cannot contrive interpretations of its authority to fit particular facts, it can only enforce the FPA

in the manner the legislature has authorized.
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Brimstone’s activities here are, for the purpose of the FPA’s application, no different.
The record includes nothing to reflect the requirement in ORS 527.620(12) and ORS 527.670
that this stream crossing be intended for a forest use. The fact that the crossing was previously
used for an “operation” which ended in 2013 and that was, coincidentally, later used incidentally
by loggers in late 2014 does not render illegal what occurred in July 2014. The only evidence is
that at the time of the culvert’s installation, it had no logical or causal connection to the
commercial harvest or management of forest tree species, so it was not an operation the FPA can
regulate.

The decision-maker here can easily see the impossible position the Agency’s
interpretation would place a landowner, if its position were upheld. An unwitting landowner
with no expectation of ever logging would be subject to arbitrary application of FPA
requirements, including substantial civil penalties, for something he could never have foreseen.
In fact, that is what the record reflects has occurred here. The notion that the FPA grants
jurisdiction to the Agency by virtue of “commercial forestry operations on neighboring parcels
accessed by the road at issue, before Mr. West ever became involved with the property”
illustrates the Agency’s untenable construction. Agency Closing, p. 6.!

3. Mr. West is not an “operator.”

Mr West disputes the Agency’s contention that the identity of the property owner is not
relevant, Agency Closing, p. 10. It matters because Mr. West did nothing here in his individual
capacity. What limited actions he did take were all in his capacity as a shareholder and officer of

Brimstone.

' Mr. West objects to the Agency’s unsupported references to Mr. West ever acquiring or owning
an interest in the subject property. He never owned an interest in the property, only entities of

which he was one shareholder did.
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ODF nowhere suggests in its closing argument why it chose to cite only Mr. West. At no
time did he ever personally own or operate any commercial logging or forest management on
this property. Calling him the “primary point of contact fdr issues related to the property and the
individual most responsible for the operations on the property” proves nothing. Agency Closing,
p. 8. The suggestion that “Mr. West was the individual that regularly directed and managed
operations on this land, including the culvert installation” is wholly unsupported by any evidence
in the record. The only evidence was that Brimstone, the entity of which Mr. West was one of
two equal shareholders, was the only “person” who directed and managed the operations.

The Agency’s attempt to portray Mr. West’s role as something more is insufficient. Mr,
West’s position as president of the corporation does not make him personally liable for corporate
acts. Mr. Stumbo’s statement that “he did not have much of a current role currently” does not
prove what Mr. West may or may not have done at any time. Of course, there is no evidence
what, if anything, Brimstone does “currently.” Agency Closing, p. 8. Mr. West’s responsibility
for “paperwork and filing” similarly would render him personally liable for corporate acts. Id.
Nor does denying the Agency access to investigate these allegations make Mr. West the
“operator.”

Mr. Thackery’s testimony, Agency Closing, p. 9, is unsupported; his notes at Exhibit A12
nowhere corroborate his supposed testimony and it is easy to understand how he could tailot his
testimony in light of Mr. West’s position that he did nothing in his individual capacity. The
statement that “Mr. West was the individual who was directing and managing the activities
associated with the culvert installation,” Agency Closing, p. 10, is simply without any support in
the record. The Agency established nothing Mr. West did personally or individually with respect
to the culvert’s installation. This failure of proof requires dismissal of the orders.

i
i
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4, Peak Flow.

ODF makes this issue more complicated than necessary. Mr. Dunham performed a more
accurate, detailed evaluation of the appropriate culvert size than Mr. Seward. If the
decision-maker decides there was an operation for which Mr. West was personally responsible,
Mr. Wetmore’s initial estimate that an 8-foot culvert was wrong, although he testified that if
Brimstone installed one, this action would have never been instituted. This issue is easily
resolved based on Mr. Dunham’s recommendation to add a small bypass culvert. If there was an
operation and if Mr. West was the operator, the appropriate “repair” would be the installation of
a bypass culvert to insure against what is already a very, very small risk of ponding in a
hypothetical 50-year event.’

5. Fish Passage.

Simply put, OAR 629-625-0320(2)(b) does not require a stream crossing to allow fish
migration which, for unrelated reasons, will never occur. ODF called no witnesses to rebut Mr.
Dunham’s testimony that Brimstone Gulch is already impacted and no culvert or other crossing
configuration will change that. Mr. Seward could have evaluated the likelihood that fish passage
might be impeded by the existing culvert, but he chose not to. All he did was consult Technical
Note 4 and “ODF Guidelines.” He took the recommended, hypothetical flowrates and used them
to employ a computer program. Mr. Samarin did little more. He offered no opinion regarding
whether the stream is already impacted such that the culvert here might make any difference.

Contrary to the Agency’s asscrtion, the rule does not insist on use of hypothetical
analyses. Nothing presented by the Agency was inconsistent with Mr. Dunham’s opinion that
the culvert would have no meaningful effect on fish passage because the stream is already

impacted.

? There is no evidence that a 50-year event has occurred here, ever.
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Conclusion
The repair orders should be dismissed because there was no operation. If there was, Mr,
West was not the operator.

DATED this 25™ day of April 2017.

WATKINSON LAIRD RUBENSTEIN, P.C.
Of Attorneys for Respondent John West

g 1L

égés R. Dole, OSB No. 862272
ail: jdole@wlrlaw.com

1246 NE 7" St, Ste B

Grants Pass, OR 97526
Telephone: 541-295-3218
Facsimile: 541-295-3224

By
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CERTIFICATE OF FILING/SERVICE

I certify that on April 25, 2017, 1 filed or caused to be filed RESPONDENT’S
REBUTTAL by emailing a true, correct, and exact copy to

OED_OAH_REFERRAIL@oregon.gov and by faxing to 503-947-1923 and mailing a copy to the
party below:

ALJ Rick Barber

Office of Administrative Hearings
P.O. Box 14020

Salem, OR 97309

I further certify that on April 25, 2017, I served or caused to be served a copy of
RESPONDENT’S REBUTTAL on the party as indicated below:

Yia Email: matt.b.devore@doj.state.or.us
and First Class Mail to:

Matt DeVore

Assistant Attorney General

Natural Resources Section

Department of Justice

1162 Court Street NE

Salem, OR 97301
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CERTIFICATE OF FILING/SERVICE

I certify that on September 22, 2017, 1 filed or caused to be filed PETITION FOR
REHERING AND/OR RECONSIDERATION by emailing a true, correct, and exact copy to
OED_OAH_REFERRAL@oregon.gov and by faxing to 503-947-1923 and mailing a copy
to the party below:

ALJ Rick Barber

Office of Administrative Hearings
P.O. Box 14020

Salem, OR 97309

I further certify that on September 22, 2017, I served or caused to be served a
copy of PETITION FOR REHERING AND/OR RECONSIDERATION on the parties as

indicated below;

Via Email: matt.b.devore@doj.state.or.us
and First Class Mail to:

Matt DeVore

Assistant Attorney General

Natural Resources Section

Department of Justice

1162 Court Street NE

Salem, OR 97301

Via Email: greg.wagenblast@oregon.gov
Fax: 503-945-7212 and First Class Mail to

Greg Wagenblast

Civil Penalty Administrator
Private Forests Program
Department of Forestry
State Forester’s Office
2600 State Street
"Salem, OR 97310

WATKINSON LAIRD RUBENSTEIN, P.C.

Jalh& R. Dole, OSB No. 892272
" Of Attorneys for Respondent John West
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