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§1321.77 Scope.

(a) Hearing procedures for State plan
disapproval, as provided for in section
307(c) and section 307(d) of the Act are
subject to the previsions of 456 CFR part
213 with the following exceptions:

(1) Section 213.1(a); §213.32(d); and
§213.33 do not apply.

(2) Reference to SRS Hearing Clerk
shall be read to mean HHS Hearing
Clerk.

(3) References to Administrator shall
be read to mean Commissioner on
Aging.

(b) Instead of the scope described in
§213.1(a), this subpart governs the pro-
cedures and opportunity for a hearing
on:

(1) Disapproval of a State plan or
amendment:

(2) Determination that a State agen-
cy does not meet the requirements of
this part:

(3) Determination that there is a fail-
ure in the provisions or the administra-
tion of an approved plan to comply sub-
stantially with Federal requirements,
including failure to comply with any
assurance required under the Act or
under this part.

§1321.79 When a decision is effective.

(a) The Commissioner’s decision
specifies the effective date for AoA’s
reduction and withholding of the
State’s grant. This effective date may
not be earlier than the date of the
Commissioner’s decision or later than
the first day of the next calendar quar-
ter.

(b) The decision remains in effect un-
less reversed or stayed on judicial ap-
peal, or until the agency or the plan is
changed to meet all Federal require-
ments, except that the Commissioner
may modify or set aside his or her deci-
sion before the record of the pro-
ceedings under this subpart is filed in
court.

§1321.81 How the State may appeal.

A State may appeal the final decision
of the Commissioner disapproving the
State plan or plan amendment, finding
of noncompliance, or finding that a
State agency does not meet the re-
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quirements of this part to the U.S.
Court of Appeals for the circuit in
which the State is located. The State
shall file the appeal within 30 days of
the Commissioner’s final decision.

§1321.83 How the Commissioner may
reallot the State’s withheld pay-
ments.

The Commissioner disburses funds
withheld from the State directly to
any public or nonprofit private organi-
zation or agency, or political subdivi-
sion of the State that has the author-
ity and capacity to carry out the func-
tions of the State agency and submits
a State plan which meets the require-
ments of this part and which contains
an agreement to meet the non-federal
share requirements.
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§1322.1 Basis and purpose of this part.

This program was established to
meet the unique needs and cir-
cumstances of American Indian elders
on Indian reservations. This part im-
plements title VI (part A) of the Older
Americans Act, as amended, by estab-
lishing the requirements that an In-
dian tribal organization shall meet in
order to receive a grant to promote the
delivery of services for older Indians
that are comparable to services pro-
vided under Title III. This part also
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prescribes application and hearing re-
quirements and procedures for these
grants.

§1322.3 Definitions.

Acquiring, as used in section 307(a)(14)
of the Act, means obtaining ownership
of an existing facility in fee simple or
by lease for 10 years or more for use as
a multipurpose senior center.

Altering or renovating, as used in sec-
tion 307(a)(14) of the Act with respect
to multipurpose senior centers, means
making modifications to or in connec-
tion with an existing facility which are
necessary for its effective use as a cen-
ter. These may include renovation, re-
pair, or expansion which is not in ex-
cess of double the square footage of the
original facility and all physical im-
provements.

Budgeting period, as used in §1322.19,
means the intervals of time into which
a period of assistance (project period)
is divided for budgetary and funding
purposes.

Constructing, as used in section
307(a)(14) of the Act with respect to
multipurpose senior centers, means
building a new facility, including the
costs of land acquisition and architec-
tural and engineering fees, or making
modifications to or in connection with
an existing facility which are in excess
of double the square footage of the
original facility and all physical im-
provements.

Department, means the Department of
Health and Human Services.

Indian reservation, means the reserva-
tion of any Federally recognized Indian
tribe, including any band, nation, pueb-
lo, or rancheria, any former reserva-
tion in Oklahoma, any community on
non-trust land under the jurisdiction of
an Indian tribe, including a band, na-
tion, pueblo, or rancheria, with allot-
ted lands, or lands subject to a restric-
tion against alienation imposed by the
United States, and Alaskan Native re-
gions established, pursuant to the
Alaska Native Claims Settlement Act
(84 Stat. 688).

Indian tribe, means any Indian tribe,
band, nation, or organized group or
community, including any Alaska Na-
tive Village, regional or village cor-
poration as defined in or established
pursuant to the Alaska Native Claims

45 CFR Ch. XIII (10-1-20 Edition)

Settlement Act (85 Stat. 688) which is
recognized as eligible for the special
programs and services provided by the
United States to Indians because of
their status as Indians (25 U.S.C. 450b).

Means test, as used in the provision of
services, means the use of an older In-
dian’s income or resources to deny or
limit that person’s receipt of services
under this part.

Older Indians, means those individ-
uals who have attained the minimum
age determined by the tribe for serv-
ices.

Project period, as used in §1322.19,
means the total time for which a
project is approved for support, includ-
ing any extensions.

Service area, as used in §1322.9(b) and
elsewhere in this part, means that geo-
graphic area approved by the Commis-
sioner in which the tribal organization
provides supportive and nutritional
services to older Indians residing there.
A service area may include all or part
of the reservation or any portion of a
county or counties which has a com-
mon boundary with the reservation. A
service area may also include a non-
contiguous area if the designation of
such an area will further the purpose of
the Act and will provide for more effec-
tive administration of the program by
the tribal organization.

Service provider, means any entity
that is awarded a subgrant or contract
from a tribal organization to provide
services under this part.

Tribal organization, as used in §1322.7
and elsewhere in this part, means the
recognized governing body of any In-
dian tribe, or any legally established
organization of Indians which is con-
trolled, sanctioned or chartered by
such governing body or which is demo-
cratically elected by the adult mem-
bers of the Indian community to be
served by such organization and which
includes the maximum participation of
Indians in all phases of its activities.
Provided that in any case where a con-
tract is let or grant made to an organi-
zation to perform services benefiting
more than one Indian tribe, the ap-
proval of each Indian tribe shall be a
prerequisite to the letting or making of
the contract or grant (25 U.S.C. 450Db).
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§1322.5 Applicability of other regula-
tions.

The following regulations in title 45
of the Code of Federal Regulations
apply to all activities under this part:

(a) Part 16—Procedures of the De-
partmental Grant Appeals Board;

(b) [Reserved]

(c) 45 CFR part 75—Uniform Adminis-
trative Requirements, Cost Principles,
and Audit Requirements for HHS
Awards.

(d) Part 80—Nondiscrimination Under
Programs Receiving Federal Assist-
ance through the Department of Health
and Human Services: Effectuation of
title VI of the Civil Rights Act of 1964;

(e) Part 81—Practice and Procedure
for Hearings under part 80 of this Title;

(f) Part 84—Nondiscrimination on the
Basis of Handicap in Programs and Ac-
tivities Receiving Benefits from Fed-
eral Financial Participation; and

(g) Part 91—Nondiscrimination on
the Basis of Age in Programs or Activi-
ties Receiving Federal Financial As-
sistance from HHS.

[63 FR 33774, Aug. 31, 1988, as amended at 81
FR 3022, Jan. 20, 2016]

§1322.7 Confidentiality and disclosure
of information.

A tribal organization shall have con-
fidentiality and disclosure procedures
as follows:

(a) A tribal organization shall have
procedures to ensure that no informa-
tion about an older Indian or obtained
from an older Indian by any provider of
services is disclosed by the provider of
such services in a form that identifies
the person without the informed con-
sent of the person or of his or her legal
representative, unless the disclosure is
required by court order, or for program
monitoring by authorized Federal or
tribal monitoring agencies.

(b) A tribal organization is not re-
quired to disclose those types of infor-
mation or documents that are exempt
from disclosure by a Federal agency
under the Federal Freedom of Informa-
tion Act, 5 U.S.C. 552.

§1322.9 Contributions.

(a) Each tribal organization shall:

(1) Provide each older Indian with a
free and voluntary opportunity to con-
tribute to the cost of the service;

§1322.13

(2) Protect the privacy of each older
Indian with respect to his or her con-
tribution;

(3) Establish appropriate procedures
to safeguard and account for all con-
tributions;

(4) Use all services contributions to
expand comprehensive and coordinated
services systems supported under this
part, while using nutrition services
contributions only to expand services
as provided under section
307(a)(13)(c)(ii) of the Act.

(b) Each tribal organization may de-
velop a suggested contribution sched-
ule for services provided under this
part. In developing a contribution
schedule, the tribal organization shall
consider the income ranges of older In-
dians in the service area and the tribal
organization’s other sources of income.
However, means tests may not be used.

(c) A tribal organization that re-
ceives funds under this part may not
deny any older Indian a service because
the older Indian will not or cannot con-
tribute to the cost of the service.

§1322.11 Prohibition against supplan-
tation.

A tribal organization shall ensure
that the activities provided under a
grant under this part will be in addi-
tion to, and not in substitution for,
comparable activities provided without
Federal assistance.

§1322.13 Supportive services.

(a) A tribal organization may provide
any of the supportive services men-
tioned under title III of the Older
Americans Act, and any other sup-
portive services that are necessary for
the general welfare of older Indians.

(b) If an applicant elects to provide
multipurpose senior center activities
or uses any of the funds under this part
for acquiring, altering or renovating a
multipurpose senior center facility, it
shall comply with the following re-
quirements:

(1) The tribal organization shall com-
ply with all applicable local health,
fire, safety, building, zoning and sani-
tation laws, ordinances or codes.

(2) The tribal organization shall as-
sure the technical adequacy of any pro-
posed alteration or renovation of a
multipurpose senior centers assisted
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under this part. The tribal organiza-
tion assures technical adequacy by re-
quiring that any alteration or renova-
tion of a multipurpose senior center
that affects the load bearing members
of the facility is structurally sound and
complies with all applicable local or
State ordinances, laws, or building
codes.

(c) If an applicant elects to provide
legal services, it shall substantially
comply with the requirements in
§1321.71 and legal services providers
shall comply fully with the require-
ments in §§1321.71(c) through 1321.71(p).

§1322.15 Nutrition services.

(a) In addition to providing nutrition
services to older Indians, a tribal orga-
nization may:

(1) Provide nutrition services to the
spouses of older Indians;

(2) Provide nutrition services to non-
elderly handicapped or disabled Indians
who reside in housing facilities occu-
pied primarily by the elderly, at which
congregate nutrition services are pro-
vided;

(3) Offer a meal, on the same basis as
meals are provided to older Indians, to
individuals providing volunteer serv-
ices during meal hours; and

(4) Provide a meal to individuals with
disabilities who reside in a non-institu-
tional household with and accompany a
person eligible for congregate meals
under that part.

(b) Each tribal organization may re-
ceive cash payments in lieu of donated
foods for all or any portion of its fund-
ing available under section 311(a)(4) of
the Act. To receive cash or commod-
ities, the tribal organization shall have
an agreement with the U.S. Depart-
ment of Agriculture’s Food and Nutri-
tion Service (FNS) to be a distributing
agency.

(c) Where applicable, the tribal orga-
nization shall work with agencies re-
sponsible for administering other pro-
grams to facilitate participation of
older Indians.

§1322.17 Access to information.

A tribal organization shall:

(a) Establish or have a list of all serv-
ices that are available to older Indians
in the service area,

45 CFR Ch. XIII (10-1-20 Edition)

(b) Maintain a list of services needed
or requested by the older Indians; and

(c) Provide assistance to older Indi-
ans to help them take advantage of
available services.

§1322.19 Application requirements.

A tribal organization shall have an
approved application. The application
shall be submitted as prescribed in sec-
tion 604 of the Act and in accordance
with the Commissioner’s instructions
for the specified project and budget pe-
riods. The application shall provide for:

(a) Program objectives, as set forth
in section 604(a)(5) of the Act, and any
objectives established by the Commis-
sioner.

(b) A description of the geographic
boundaries of the service area proposed
by the tribal organization:

(¢c) Documentation of the ability of
the tribal organization to deliver sup-
portive and nutrition services to older
Indians, or documentation that the
tribal organization has effectively ad-
ministered supportive and nutrition
services within the last 3 years;

(d) Assurances as prescribed by the
Commissioner that:

(1) A tribal organization represents
at least 50 individuals who have at-
tained 60 years of age or older;

(2) A tribal organization shall comply
with all applicable State and local li-
cense and safety requirements for the
provision of those services;

(3) If a substantial number of the
older Indians residing in the service
area are of limited English-speaking
ability, the tribal organization shall
utilize the services of workers who are
fluent in the language spoken by a pre-
dominant number of older Indians;

(4) Procedures to ensure that all serv-
ices under this part are provided with-
out use of any means tests;

(5) A tribal organization shall comply
with all requirements set forth in
§1322.7 through 1322.17; and

(6) The services provided under this
part will be coordinated, where appli-
cable, with services provided under
title III of the Act.

(e) A tribal resolution(s) authorizing
the tribal organization to apply for a
grant under this part; and

(f) Signature by the principal official
of the tribe.
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§1322.21 Application approval.

(a) Approval of any application under
section 604(e) of the Act, shall not com-
mit the Commissioner in any way to
make additional, supplemental, con-
tinuation, or other awards with respect
to any approved application or portion
thereof.

(b) The Commissioner may give first
priority in awarding grants to grantees
which have effectively administered
such grants in the prior year.

§1322.23 Hearing procedures.

In meeting the requirements of sec-
tion 604(d)(3) of the Act, if the Commis-
sioner disapproves an application from
an eligible tribal organization, the
tribal organization may file a written
request for a hearing with the Commis-
sioner.

(a) The request shall be postmarked
or delivered in person within 30 days of
the date of the disapproval notice. If it
requests a hearing, the tribal organiza-
tion shall submit to the Commissioner,
as part of the request, a full written re-
sponse to each objection specified in
the notice of disapproval, including the
pertinent facts and reasons in support
of its response, and any and all docu-
mentation to support its position.
Service of the request shall also be
made on the individual(s) designated
by the Commissioner to represent him
or her.

(b) The Administration on Aging
shall have the opportunity to respond
with 30 days to the merits of the tribal
organization’s request.

(c) The Commissioner notifies the
tribal organization in writing of the
date, time and place for the hearing.

(d) The hearing procedures include
the right of the tribal organization to:

(1) A hearing before the Commis-
sioner or an official designated by the
Commissioner;

(2) Be heard in person or to be rep-
resented by counsel, at no expense to
the Administration on Aging;

(3) Present written evidence prior to
and at the hearing, and present oral
evidence at the hearing if the Commis-
sioner or designated official decides
that oral evidence is necessary for the
proper resolution of the issues in-
volved, and

Pt. 1323

(4) Have the staff directly responsible
for reviewing the application either
present at the hearing, or have a depo-
sition from the staff, whichever the
Commissioner or designated official de-
cides.

(e) The Commissioner or designated
official conducts a fair and impartial
hearing, takes all necessary action to
avoid delay and to maintain order and
has all powers necessary to these ends.

(f) Formal rules of evidence do not
apply to the hearings.

(g) The official hearing transcript to-
gether with all papers, documents, ex-
hibits, and requests filed in the pro-
ceedings, including rulings, constitutes
the record for decision.

(h) After consideration of the record,
the Commissoner or designated official
issues a written decision, based on the
record, which sets forth the reasons for
the decision and the evidence on which
it was based. The decision is issued
within 60 days of the date of the hear-
ing, constitutes the final administra-
tive action on the matter and is
promptly mailed to the tribal organiza-
tion.

(i) Either the tribal organization or
the staff of the Administration on
Aging may request for good cause an
extension of any of the time limits
specified in this section.

PART 1323—GRANTS FOR SUP-
PORTIVE AND  NUTRITIONAL
SERVICES TO OLDER HAWAIIAN
NATIVES

Sec.
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AUTHORITY: 42 U.S.C. 3001; Title VI Part B
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SOURCE: 53 FR 33777, Aug. 31, 1988, unless
otherwise noted. Redesignated and amended
at 81 FR 35645, 35646, June 3, 2016
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