Oct 8, 2010

ODOT Stormwater Management Plan Documents
ODOT has three main documents that provide an overview of the ODOT stormwater system and how it is managed to minimize impacts to the environment.  The primary document is the ODOT Stormwater Management Plan (SWMP) which was prepared in 1999 to obtain ODOT’s current statewide National Pollutant Discharge Elimination System (NPDES) Municipal Separated Storm Sewer System (MS4) Permit.  This permit was issued by the Oregon Department of Environmental Quality (DEQ) in 2000.  Some ODOT stormwater management practices described in the document have evolved and changed since the plan was written over 10 years ago, but the plan is still considered ODOT’s official SWMP in regards to the ODOT NPDES permit program. The ODOT 1999 SWMP is attached below.
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ODOT also has in place a statewide Total Maximum Daily Load (TMDL) Plan that was prepared in 2001 to provide direction and guidance on how ODOT protects water quality limited streams from pollutants associated with ODOT highways and ODOT stormwater runoff.  The ODOT statewide TMDL plan is attached below.
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Finally, ODOT has recently committed to a number of changes to its NPDES SWMP as agreed with the Northwest Environmental Defense Center (NEDC) in 2009.  The ODOT/NEDC Settlement Agreement documents these changes and is attached below.
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Both the ODOT SWMP and TMDL plans are approximately ten years old and ODOT has plans to update these plans in the near future.  This is part of an effort to renew ODOT’s statewide NPDES MS4 permit.  ODOT expects to work closely with DEQ in updating both the ODOT NPDES and TMDL plans.  
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Oregon Department of Transportation (ODOT)


Total Maximum Daily Load (TMDL) Compliance 


Plan


ODOT Proposal


The Oregon Department of Transportation (ODOT) plan addresses the requirements of a Total Maximum Daily Load (TMDL) allocation for pollutants associated with the ODOT system.  This statewide approach for an ODOT TMDL watershed management plan would address specific pollutants, but not specific watersheds.  Instead, this plan would demonstrate how ODOT incorporates water quality into project development, construction, and operations and maintenance of the state and federal transportation system, thereby meeting the elements of the National Pollutant Discharge Elimination System (NPDES) program, and the TMDL requirements.  


ODOT has partnered with DEQ in the development of several watershed management plans.  By presenting a single, statewide, management plan, ODOT:


· Streamlines the evaluation and approval process for the watershed management plans 


· Provides consistency to the ODOT highway management practices in all TMDL watersheds. 


· Eliminates duplicative paperwork and staff time developing and participating in the numerous TMDL management plans.


Temperature and sediment are the primary concerns for pollutants associated with ODOT systems that impair the waters of the state.  DEQ is still in the process of developing the TMDL water bodies and determining pollutant levels that limit their beneficial uses.  As TMDL allocations are established by watershed, rather than by pollutants, ODOT is aware that individual watersheds may have pollutants that may require additional consideration as part of the ODOT watershed management plan.  When these circumstances arise, ODOT will work with DEQ to incorporate these concerns into the statewide plan.


ODOT Limitations


The primary mission of ODOT is to provide a safe and effective transportation system, while balancing the requirements of environmental laws.   ODOT is a dedicated funding agency, restricted by the Oregon Constitution in its legal authority and use of resources in managing and operating the state and federal highway system.  ODOT can only expend gas tax resources within the right of way for the operation, maintenance and construction of the highway system. 


ODOT and DEQ recognize that the ODOT system has the potential to negatively impact the beneficial uses of the waters of the state, primarily through surface water runoff.  However, removal of vegetative cover to provide for safety,  and undermining of the road associated with bank failure may impact temperature and sediment allocations. 


As defined in the TMDL program, ODOT is a Designated Management Agency (DMA) because highways have the potential to pollute waterways and negatively impact watershed health.  With this definition of a  DMA, ODOT is required to participate in developing and implementing watershed management plans that will reduce the daily pollutant loads generated from ODOT highways to acceptable TMDL levels.


ODOT is not a land use or natural resource management agency. ODOT has no legal authority or jurisdiction over lands, waterways, or natural resources that are located outside of its right of way. ODOT's contribution to the TMDL management plan can only be directed at the development, design, construction, operations and maintenance of the ODOT system.


Related Clean Water Regulations


There are various water quality laws and regulations that overlap with the TMDL program.  In a TMDL Memorandum of Agreement with the Environmental Protection Agency (EPA) (July 2000), DEQ states that; “DEQ will implement point source TMDLs through the issuance or re-issuance of National Pollutant Discharge Elimination System (NPDES) permits”.  The DEQ NPDES municipal permit program was established in 1994 and requires owners and operators of public stormwater systems to reduce or eliminate stormwater pollutants to the maximum extent practicable. 


On June 9, 2000,  ODOT received an NPDES permit from DEQ that covers all new and existing discharges of stormwater from the Municipal Separated Storm Sewer associated with the ODOT owned and maintained facilities and properties located within the highway right of way and maintenance facilities for all basins in Oregon.  This permit required the development of a statewide ODOT stormwater management plan.


Other environmental regulations that overlap with the intent of the TMDL program include the federal and state Endangered Species Act, Corps of Engineers Wetland 404 permit regulations, state cut and fill removal laws, erosion control regulations, ground water protection rules, etc.  Many federal, state, and local agencies join DEQ in administering and enforcing these various environmental regulations related to water quality.       


ODOT Programs


ODOT established a Clean Water program in 1994 that works to develop tools and processes that will minimize the potential negative impacts of activities associated with ODOT facilities on Oregon’s water resources. The ODOT Clean Water program is based on developing and implementing Best Management Practices (BMPs) for construction and maintenance activities.  ODOT has developed, or is developing the following documents, best management practices, or reviews, that reduce sediment and temperature impacts.  ODOT worked with DEQ to develop a statewide NPDES MS4 permit and  stormwater management program that reduces pollutant loads in the ODOT stormwater system.  The elements of the ODOT program identified to meet the requirements of the NPDES permit are listed below.  The permit was issued to ODOT on June 9, 2000.  


· ODOT Routine Road Maintenance Water Quality and Habitat Guide, Best Management Practices, July 1999 (ESA 4(d) Rule)


ODOT has worked with National Marine Fisheries Service (NMFS) and Oregon Department of Fish and Wildlife (ODFW) to develop Best Management Practices (BMPs) that minimize negative environmental impacts of routine road maintenance activities on fish habitat and water quality.  The National Marine Fisheries Service has determined that routine road maintenance, performed under the above mentioned guide, does not constitute a 'take' of anadramous species listed under the federal Endangered Species Act, and therefore additional federal oversight is not required.  This determination has been finalized as part of the Federal Register, Volume 65, Number 132, dated Monday, July 10, 2000, pages 42471-42472.  In addition, the Oregon Department of Fish and Wildlife has determined that the guide, and BMPs are adequate to protect habitat during routine maintenance activities.  


· NPDES 1200CA Permit


ODOT has developed an extensive erosion control program that is implemented on all ODOT construction projects.  The program addresses erosion and works to keep sediment loads in surface waters to a minimum. ODOT currently holds 5 regional permits that cover highway construction.


· Erosion and Sediment Control Manual


ODOT Geotechnical/Hydraulic staff have developed erosion and sediment control manuals and training for construction and maintenance personnel.  Included in the manual are designs for different types of erosion control measures.


· National Environmental Policy Act (NEPA) Reviews


ODOT is an agent of the Federal Highway Administration, consequently, ODOT must meet NEPA requirements during project development.  Included in the project development process are reviews to avoid, minimize and mitigate project impacts to natural resources, including wetlands and waters of the state.


· Integrated Vegetation Management (IVM) District Plans


ODOT works with the Oregon Department of Agriculture and other agencies to develop activities that comply with regulations that pertain to the management of roadside vegetation.  Vegetation management BMPs can directly effect watershed health.  Each ODOT district develops an integrated vegetation management plan.


· Forestry Program


ODOT manages trees located within its right of way in compliance with the Oregon Forest Practices Act and other federal, state, and local regulations.  Temperature, erosion, and land stability are watershed issues associated with this program.  ODOT is currently working with ODFW on a prototype for managing hazardous trees along riparian corridors.


· Cut/Fill Slope Failure Programmatic Biologic Assessment


ODOT has been in formal consultation with the National Marine Fisheries Service, the US Fish and Wildlife Service and the Oregon Department of Fish and Wildlife Service in the development of a programmatic biological assessment for how ODOT will repair cut/fill slope failures in riparian corridors.  The draft document outlines best management practices to be used in stabilizing failed stream banks, and bio-engineered design solutions for the failed banks.


· Disposal Site Research Documentation and Programmatic Biological Assessment

ODOT has been working with DEQ in researching alternatives and impacts associated with the disposal of materials generated from the construction, operation and maintenance of the ODOT system.  ODOT has begun the process of entering into formal consultation with NMFS, USFWS, and ODFW on disposing of clean fill material.


ODOT TMDL Pollutants


ODOT and DEQ have identified temperature and sediment as the primary TMDL pollutants of concern associated with highways.  While DEQ may identify other TMDL pollutants within the watershed, many historical pollutants, or pollutants not associated with ODOT activities, are outside the control or responsibility of ODOT.  In some circumstances, such as historical pollutants within the right of way, it is expected that ODOT will control these pollutants through the best management practices associated with sediment control. ODOT is expecting that by controlling sediment load these TMDL pollutants will be controlled. Research has indicated that controlling sediment also controls heavy metals, oils and grease, and other pollutants.


Oregon’s limited summer rainfall makes it highly unlikely that ODOT stormwater discharges elevate watershed temperatures. Management of roadside vegetation adjacent to waterways can directly effect water temperature.  ODOT has begun to incorporate temperature concerns into its vegetation management programs and project development process.   


Other TMDL concerns, such as dissolved oxygen, or chlorophyll A, can be associated with increased temperature.  These TMDLs are not associated with the operation and maintenance of the transportation system, and are outside the authority of ODOT.  Specific TMDL concerns that are directly related to the transportation system will be incorporated into the ODOT management plan.


ODOT NPDES characterization monitoring indicates ODOT pollutant levels associated with surface water runoff are below currently developed TMDL standards. This indication is based on ODOT 1993-95 characterization monitoring and current TMDLs. 


Requirements of a TMDL Implementation Plan


Designated Management Agencies appointed by DEQ are required to develop a watershed management plan once the TMDL for the watershed is defined.  EPA and DEQ have listed the following requirements as essential elements of a watershed TMDL Implementation plan: 


1) Proposed management measures tied to attainment of the TMDL.  This will include a list of sources by category or sub-category of activity;


2) Timeline for implementation, including a schedule for revising permits, and a schedule for completion of measurable milestones (including appropriate incremental, measurable water quality targets and milestones for implementing control actions);


3) Timeline for attainment of water quality standards, including an explanation of how implementation is expected to result in the attainment of water quality standards;


4) Identification of responsible participants demonstrating who is responsible for implementing the various measures;


5) Reasonable assurance of implementation;


6) Monitoring and evaluation, including identification of parties responsible for monitoring, and a plan and schedule for revision of the TMDL and/or implementation plan;


7) Public involvement;


8) Maintenance of effort over time;


9) Discussion of cost and funding;


10) Citation to legal authorities under which the implementation will be conducted.


1)  Proposed Management Measures tied to attainment of TMDLs.


ODOT has two business lines: project development and construction, and maintenance.  There are management measures, processes, requirements and reviews included with each business line that are tied to the TMDL programs.  These include:


· The ODOT MS4 NPDES permit and permit application- addresses sediment and temperature TMDL, includes project development and construction, and maintenance.


· The ODOT NPDES 1200 CA Permit- addresses sediment TMDL for construction.


· The ODOT Erosion and Sediment Control Manual-addresses sediment TMDL for construction and maintenance.


· The ODOT Routine Road Maintenance Water Quality and Habitat Guide, Best Management Practices, July 1999- addresses sediment and temperature TMDL.


· National Environmental Policy Act: addresses sediment and temperature TMDL, and habitat issues.


· Endangered Species Act requirements for project development: addresses sediment and temperature TMDL, and habitat issues.


2) Timeline for Implementation 


ODOT already implements many water quality management measures as directed by state and federal law.  Implementation timelines for currently developing measures are described in ODOT’s MS4 NPDES permit.  The ODOT MS4 permit was recently issued and is valid until May 31, 2005.  ODOT's regional construction permits (1200 CA) are scheduled for renewal in December 2000. 


3) Timeline for Attainment of Water Quality Standards


The complete attainment of load allocations applicable to ODOT corridors may not be feasible, certainly in the short term, and likely in the long term due to safety concerns and other important factors.  However, ODOT expects to implement every practicable and reasonable effort to achieve the load allocations when considering new or modifications to existing corridors, and changes in operation and maintenance activities.


4) Identification of Responsible Participants

Implementing the ODOT best management measures is the responsibility of every ODOT employees.  ODOT Managers are held accountable for ensuring employees and actions meet agency policy, and state and federal law, including the Clean Water Act.  


5) Reasonable Assurance of Implementation


ODOT is required by its state NPDES MS4 permit to implement a stormwater management plan.  In addition, as a federally funded agency, ODOT is required to comply with the Endangered Species act and the Clean Water Act as part of project development.  Recent agreements with NMFS require ODOT to implement best management practices for routine road maintenance.


6) Monitoring and Evaluation (see MS4 Permit Application)


ODOT’s monitoring and evaluation program is tied to performing research projects that address best management practices and effectiveness of the practices.


7) Public Involvement


DEQ held public hearings on the ODOT MS4 Stormwater Management Plan throughout Oregon.  In addition, NMFS held a series of public hearings on the ESA 4(d) rule, which included the ODOT Routine Road Maintenance Best Management Practices.  ODOT project development under goes a public involvement process that includes review by regulating agencies, and public hearings and meetings.


8) Maintenance of Effort Over Time

The elements of the ODOT water quality and habitat programs are bound in state and federal law, and state and agency directives.  Consequently, the ODOT programs are standard operating practice.


9) Discussion of Cost and Funding

ODOT revenue comes primarily from dedicated funds collected as state and federal gasoline taxes.  The Oregon Constitution dedicates taxes associated with motor vehicle fuel, and the ownership, operation and use of motor vehicles for the construction, reconstruction, improvement, repair, maintenance, operation and use of public highways.  Consequently, ODOT is unable to expend resources outside its rights of way, or on activities not directly related to ODOT highways.  ODOT construction projects are funded through a variety of Federal Highway Administration funding programs, including the Transportation Equity Act (TEA-21), state gas tax dollars, local and matching funds and bond.


ODOT budgets are identified the preceding year for the following biennium.  Each ODOT section or district budgets as necessary to fulfill the requirements of its identified programs.  ODOT determines the budget for its MS4 permit as program needs develop and as agency funds allow.  ODOT Office of Maintenance, through the Clean Water/Salmon Recovery Program allocates funds to maintenance forces for betterment projects that improve water quality and salmon habitat. 


The Oregon Transportation Commission and the Oregon State Legislature approve the ODOT budget.


10) Citation to Legal Authorities - See MS4 Permit Application


ODOT has legal authority only over ODOT right of way. 


Conclusion


ODOT programs are adaptive and are expected to change as new information becomes available.  ODOT will continue to work with the DEQ, NMFS, USFWS, and ODFW in best management practices, research opportunities, training, etc.  The ODOT program meets the requirements of the TMDL management plans, and will be attached as appropriate to individual watershed plans.
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SETTLEMENT AGREEMENT


This settlement agreement is entered into between the Northwest Environmental


Defense Center (NEDC) and the Oregon Department of Transportation (ODOT). The


parties shall collectively be referred to herein as the “Parties” and individually as a


“Party,” unless specifically identified otherwise. This Agreement shall be effective upon


the date that all Parties have executed this Agreement (the Effective Date), as evidenced by the signatures below.


RECITALS


A. ODOT is an agency of the State of Oregon and holds National Pollutant


Discharge Elimination System (NPDES) Municipal Separate Storm Sewer System


Discharge Permit (MS4) number 101822 (the MS4 Permit).


B. On January 14, 2009, NEDC sent a Notice of Intent to Sue to ODOT for


alleged violations of the MS4 Permit (the Notice Letter) (Exhibit A) and the Clean Water


Act, 33 U.S.C. § 1251 et seq.


C. The Parties seek to enter into this Agreement in order to settle NEDC’s claims of alleged violations of the MS4 Permit and the Clean Water Act as set forth in the Notice


Letter.


NOW, THEREFORE, based on the foregoing Recitals, in consideration of the


covenants contained herein and for other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the Parties agree as follows:


TERMS AND CONDITIONS


Article 1 – Purpose of Agreement


The Parties agree that the settlement of matters covered by this Agreement is in the best interest of the Parties and the public, and that avoiding litigation is the most appropriate means of resolving these matters. The Parties intend to settle and resolve all claims for alleged violations of ODOT’s MS4 NPDES Permit and the Clean Water Act, which occurred on or prior to the Effective Date.  


Article 2 – Release of Claims


In consideration of ODOT's entry into this Agreement with the obligations as set forth herein, NEDC releases and discharges ODOT, any ODOT employees and the State of Oregon, from all claims for any alleged violations of ODOT's MS4 permit which occurred on or before the Effective Date of this agreement.  This release of claims does not in any way effect the claims set forth by NEDC in Northwest Environmental Defense Center v. Brown, D. Or. Case No. 06-1270-KI.


Article 3 - ODOT Obligations


In consideration of NEDC’s entry into this Agreement with the obligations as set forth


herein, ODOT agrees to the following obligations:


A. DITCH INSPECTION


1. By June 30, 2010, ODOT shall formalize its ditch inspection program and develop operating guidelines for ditch inspection and reporting requirements.  These programs shall be ongoing, as part of ODOT’s permit.  This information shall be accessible to the public through ODOT’s Stormwater web site.  


2.  Each ditch shall be inspected and the data shall be updated at least once every three years.  ODOT shall report annual ditch survey results on its Stormwater web site that shall include information about the structural status of ditches.  


3. On a quarterly basis ODOT shall post to its website ditch maintenance activity reports generated from ODOT’s existing financial database.  


4.  ODOT shall develop a computer reporting mechanism that provides the following information on drainage issues and illicit discharges within the Willamette Valley and Portland Metro Area:


a.   Site location by mile point and highway;


b. Identification of hazardous materials events and discharges;


c. Identification of spill events and discharges;


d. Identification of things that aren’t supposed to be in the ditch that could suggest that an adverse impact to a receiving water body is occurring, or could occur;


e. Impact to drainage system affected, if applicable;


f. Waterway affected;


g. Problem statement of issue;


h. Description or designation of type of adjacent property;


i. Description of follow up and resolution.  


5. This computer reporting mechanism shall be instituted on or before December 31, 2010.


6.  ODOT shall produce an annual report on drainage issues and illicit discharges in the Willamette Valley and Portland Metro Area which includes:


a. Synopsis of hazardous materials events and discharges with representative descriptions including location and waterway affected;


b. Synopsis of spill events and discharges with representative descriptions of events and waterways affected;


c. Synopsis of other drainage problems that may affect a waterway;


d. Spreadsheet of all events.


7.  ODOT shall identify ditches in priority areas which shall be inspected semi-annually.  ODOT shall establish a program to prioritize the semi-annual inspection of ditches that pose the most significant threat to water quality based on factors including but not limited to the sensitivity of the receiving water to the pollutants likely discharged from ODOT’s roads, the average traffic volume of the discharging road and the hydraulic proximity to receiving water.  ODOT shall establish these priorities by January 1, 2010 and shall begin semi-annual inspections by June 30, 2010.

B. MONITORING

1.  ODOT Stormwater Monitoring Plan for NEDC 


ODOT monitoring plan shall include the following requirements:


   a.
Installation of Four Automated Samplers

      ODOT shall install automated samplers at four site locations initially representing:


i.   High traffic urban environment in Western Oregon (I-5 Portland)


      ii.  Medium traffic urban environment in Western Oregon 


iii.  Low traffic rural environment in Western Oregon 


iv.  Medium traffic urban environment in Eastern Oregon (Hwy 20 Bend)


   b.      Data Collected


i.  ODOT shall collect 4 flow weighted composite samples annually at these sites for the pollutants listed in Section B.3.  ODOT shall collect three of the composite samples from qualified wet season storm events and one composite sample from a qualified dry season storm event, unless weather conditions or problems outside of ODOT’s control prevent ODOT from collecting such samples.  ODOT shall conduct sampling as early in the runoff event as practical and pursuant to a protocol to be developed under Section B.1(d).


ii.  ODOT shall collect 4 grab samples annually at these sites for all the pollutants listed in Section B.3.  ODOT shall collect three of the grab samples from wet seasons storm events and one grab sample from a dry season storm event, unless weather conditions or problem outside of ODOT’s control prevent ODOT from collecting such samples.  ODOT shall conduct sampling as early in the runoff event as practical and pursuant to a protocol to be developed under Section B.1(d)


iii.  ODOT shall collect 1 sediment sample annually at these sites for the pollutants listed in Section B. 3.


iv.  If ODOT is unable to collect the 4 annual composite or grab samples as described due to weather conditions or problems outside of ODOT’s control, ODOT shall notify NEDC of the events as soon as possible upon learning of the weather conditions or problems outside of ODOT’s control.  ODOT shall collect missed samples the following year during the time period in which the samples should have been collected. 


   c.  Qualified storm events 


        i.  A qualified storm event during the wet season in Western Oregon (October 1 through April 30) and in Eastern Oregon (October 1 through June 30) shall meet the following conditions:



A. Rainfall depth: 0.20-inch minimum, no fixed maximum



B. Rainfall duration: No fixed minimum or maximum



C. Antecedent dry period: less than 0.02-inch rain or no surface runoff in the previous 24 hours


        ii.  A qualified storm event during the dry season in Western Oregon (May 1 through September 30) and in Eastern Oregon (July 1 through September 30) shall meet the following conditions:



A. Rainfall depth: 0.20-inch minimum, no fixed maximum



B. Rainfall duration: No fixed minimum or maximum



C. Antecedent dry period: less than 0.02-inch rain or no surface runoff in the previous 72 hours


     d.  Sample timing


Within 60 days of the Effective Date of this agreement, ODOT shall design and approve a sample collection timing protocol that insures: 


i)  grab samples described under Section B.1.(b)(ii) will include samples that are  representative of the upper range of maximum pollutant concentration levels that are or are likely to be discharged from the designated sampling site in “first flush” of a runoff event occurring during dry and wet season storms; 


ii)  automated composite samples described under Section B.1.(b)(i) will be timed and planned so as to collect data that is representative of the pollutant concentrations contained in at least one “first flush” storm annually;


iii)  the time of sample collection for grab and automated composite sampling will be correlated to storm event timing though hydrographic charts or other appropriate means.  The purpose is to document the time at which samples have been collected during a given storm event.


    e.  Within 35 days of the effective date ODOT will send a draft copy of its sample timing collection protocol to NEDC for its review.  Any comments received by ODOT from NEDC would be considered by ODOT before finalizing its sample timing protocol.


     f.  ODOT shall collect water quality samples pursuant to this agreement for a term of 5 years.  


    g.   After monitoring at a given sampling site for at least a year, ODOT may relocate the sampling site once statistically significant characterization of highway runoff has been obtained. Prior to finalizing a decision to change a sampling location ODOT shall provide NEDC with 30 days notice of its plan to change the sampling location and allow NEDC a chance to comment on the proposed change before it is finalized.  In the notice, ODOT shall describe the reason for its proposed change and the proposed new location for the sampling location.


2.
Pollutants to be Analyzed


a.  For each sampling type  ODOT shall sample the pollutants described in subsection B.3.  


b. If ODOT grab samples and flow weighted composite sampling results in four consecutive non-detects for a given pollutant listed then ODOT may decide not to continue sampling for that pollutant at that site. 


c.  If monitoring results support a determination that resources would be better spent monitoring for different pollutants ODOT may submit a request to NEDC specifying the basis for the proposed change and NEDC shall provide ODOT with a written response within 30 days regarding the request or the change shall be presumed to be approved by NEDC.  


d. ODOT’s sampling for herbicides shall focus on the herbicides that ODOT uses within a mile of the sampling site.  Within 60 days of the time ODOT identifies its four monitoring sites, ODOT shall identify which of the herbicides are used near the site and provide written notice to NEDC regarding the herbicides that shall be tested at each site.  ODOT shall provide NEDC with annual reporting regarding which herbicides have potentially been applied within a mile of the sampling site and information regarding when such herbicides were applied and at what concentration and application rates.  Because data regarding herbicide application in eastern Oregon is collected by Oregon Counties and not ODOT, ODOT agrees to forward herbicide data as reported by the counties, but cannot ensure ODOT will be able to provide all of the data described above for county-produced spray reports.


3.  Sampling types and pollutants to be sampled


   a. Flow Weighted Composite Samples


i.   Inorganics


Ammonia-Nitrogen 


Biochemical Oxygen Demand


Hardness


Nitrate-Nitrogen


Orthophosphate-phosphorus


Phosphorus


Total Kjeldahl Nitrogen


Total Suspended Solids 


ii.   Metals


Copper Dissolved 

Copper Total


Lead Dissolved


Lead Total


Zinc Dissolved


Zinc Total 




Cadmium




Cadmium total


iii.  Miscellaneous 


Dissolved Organic Carbon 

Total Organic Carbon

(May be collected as grab samples)

     b. Grab Samples 


      i. Herbicides (if used at the sampling site)


Triclopyr (B)


2-4, D


Diuron


Dichlobenil


Picloram


Fluxioxazin


Sulfometuron methyl


Aminopyralid


      ii.  Micro-Biological


E. coli 

                  iii.  PAH


1-Methylnaphthalene 

2-Methylnaphthalene 

Acenaphthene 

Acenaphthylene Anthracene 

Benzo (a) anthracene 

Benzo (a) pyrene 

Benzo (b) fluoranthene 

Benzo (ghi) perylene 

Benzo (k) fluoranthene 

Chrysene 

Dibenzo (a,h) anthracene 

Fluoranthene 

Fluorene 

Indeno (1,2,3-cd) pyrene 

Naphthalene 

Phenanthrene 

Pyrene 

          iv. PCB


Aroclor 1016 

Aroclor 1221 

Aroclor 1232 

Aroclor 1242


Aroclor 1248 

Aroclor 1254 

Aroclor 1260 

   v. Phenols


Pentachlorophenol

   vi. Phthalates


Bis(2-ethylhexyl) phthalate 

Butyl benzyl phthalate


Di-n-octyl phthalate 


                      vii. TPH


Diesel Range Hydrocarbons 

     

Heavy Oil Range Hydrocarbons 


Oil & Grease 


Oil & Grease, Nonpolar 


Oil & Grease, Polar 



          viii.  Chlorides 


c. Sediment Samples


Particle size


Total organic carbon


Total copper, zinc, lead, total cadmium


PAHs


TPH – NWTPH-DX 


Toxins: Phenolics


Herbicides



 
Phthalates


4.
Sampling and Lab Analysis Protocol


All samples shall be collected and all lab analysis shall be performed pursuant to methodologies approved by the Environmental Protection Agency or the Oregon Department of Environmental Quality.


5.   Stormwater effects analysis  


ODOT shall analyze the data collected from flow-weighted and grab samples and compare results to Oregon water quality standards and toxicity criteria.  Based on this data ODOT shall estimate annual pollutant loads at each site and shall also analyze the data for correlations between pollutant loads, pollutant concentrations, land use and traffic volumes.  The monitoring results and analysis shall be reported annually at each of the four sampling sites.  


6.  BMP effectiveness monitoring


a. By June 2010, ODOT shall design one monitoring project to assess the effectiveness of a stormwater best management practices (BMPs) at one urbanized or highly urbanized western site. The evaluation shall focus on a stormwater control project that is planned but not yet implemented and shall include pre and post project effluent monitoring.


b. ODOT shall initiate project monitoring by September 2010.  After the targeted project is completed, post-project monitoring shall be sufficient to obtain statistically significant results.  Once statistically significant results are obtained or two years of monitoring have been conducted, whichever occurs first, a report shall be prepared within six months and provided to NEDC. 


C. OUTFALL INVENTORY


1. By November 30, 2009, ODOT shall inventory all outfall pipes 36” in diameter or larger in the Portland Metro, the Eugene Metro and the Medford Metro Areas.


2. By June 30, 2010, ODOT shall inventory all outfall pipes 18” in diameter or larger in the Portland Metro, the Eugene Metro and the Medford Metro Areas.


3. By June 30, 2010, ODOT shall inventory all outfalls 30” in diameter or larger in all Phase I and Phase II communities.


4. By December 31, 2011, ODOT shall inventory all outfall pipes 12” in diameter or larger in the Portland Metro and the Eugene Metro Areas.


D. LONG-TERM RETROFIT STRATEGY


1. By June 30, 2010, ODOT shall develop a Retrofit Prioritization Plan (RPP) to prioritize areas where stormwater retrofit strategies are likely to have the greatest benefits to water quality and beneficial uses relative to cost. The RPP shall incorporate procedures to prioritize and implement: 1) stand-alone retrofit projects directed at reducing or eliminating stormwater discharge into at-risk waters; 2) project-triggered retrofits to existing and replaced pavement as part of transportation improvement projects, and; 3) opportunity-based retrofits of existing and replaced pavement that occurs as part of transportation improvement projects when ODOT determines that it is cost effective to provide retrofits beyond those required to comply with the project-triggered retrofits.


2. Starting in FY 2011 and continuing through FY 2014, ODOT shall commit and expend $2.1 million in funds per year for stand alone retrofitting of existing stormwater control facilities not associated with a highway construction or reconstruction project within the Willamette River Watershed. These costs shall include all retrofit-project related costs.  ODOT shall use the Retrofit Prioritization Plan to select the retrofit projects to be implemented pursuant to this Section.


3.  In order to increase funds available for stand-alone stormwater retrofit projects intended to benefit water quality, ODOT agrees to spend $75,000 during the 2009 to 2011 biennium to support the identification of sources of potential grant funds and ODOT’s application for such funds.  While ODOT agrees to diligently search and apply for such funds it cannot commit to successfully obtaining any specific level of grant funding.


4. ODOT shall install signs at the Wilsonville Swales project at the intersection of I-205 and I-5 identifying the site as a Stormwater Control Demonstration Project.  The signage shall be visible to passing vehicles. ODOT shall also maintain information about this stormwater control project on its web site.


E. STORMWATER MANAGEMENT PLAN


1. By September 30, 2010, ODOT shall amend its Stormwater Management Plan to incorporate the terms and conditions set forth in this Agreement


2. ODOT shall publish the Stormwater Management Plan, and all associated documents and information shall be available to the public via the world wide web.


3. ODOT shall designate a single person as responsible for ensuring compliance with the MS4 permit and communicating with the public regarding stormwater management.


Article 4 – General Provisions


A. Governing Law. This agreement shall be governed and construed


according to the laws of the State of Oregon.

B. Entire Agreement; Drafting. This Agreement shall constitute the entire


and exclusive agreement between the parties relating to the matters covered in this


Agreement. All prior or contemporaneous verbal or written agreements, understandings,


representations and practices relative to the foregoing are hereby superseded, revoked and rendered ineffective for any purposes. Both parties are co-drafters of this Agreement.


C. Changes to Agreement. This Agreement may not be changed orally but


only in writing signed by all Parties.


D. No Admission of Liability. This Agreement shall not be construed to be an


admission of liability on the part of ODOT.


E. Enforcement. The parties agree that any action to enforce the terms of


this Agreement shall be filed in Multnomah or Marion County Circuit Court and that the


Multnomah or Marion County Circuit Courts shall have jurisdiction over the Parties and over any action seeking to enforce the terms of this Agreement.


F. Specific Performance and Enforcement. The Parties hereby expressly


agree and acknowledge that the rights, duties and obligations imposed by this Agreement shall be specifically enforced by court order, there being no reasonable method for ascertaining the monetary damages for breaches of this Agreement.  The timelines included in this agreement shall be strictly enforced by court order, and the Parties agree that the time is of the essence in ensuring compliance with the terms of this Agreement. 


G. Severability. If any term of provision of this Agreement or the


application thereof to any person or circumstance shall to any extent be invalid or


unenforceable, the remainder of this Agreement and the application of such term or


provision to persons or circumstances other than those as to which it is held invalid or


unenforceable shall not affected thereby, and each term or provision of this Agreement


shall be valid and enforceable to the fullest extent permitted by law.


H. Attorneys’ fees for breach. A Party that files an action to enforce the terms of this


Settlement Agreement and prevails in that action shall be entitled to recover its reasonable attorneys’, paralegals’, accountants’, and other experts’ fees and all other fees, costs, and expenses reasonably necessary in connection therewith, as determined by the court at trial or on any appeal or review, in addition to all other amounts provided by law.  ODOT's obligation under this Section is subject to the limitations of Article XI, section 7 of the Oregon Constitution.


I.  Notice.  Any notice required under this Agreement shall be made to the following persons, unless either party notifies the other party by written notice or email of a change:


		NEDC:


Mark Riskedahl


10015 SW Terwilliger Blvd.


Portland, OR 97219


(503) 768-6673


msr@nedc.org



		ODOT:





J.  Termination.  This agreement shall terminate five years from the effective date.


Article 5 - Attorney fees and costs


Within 30 days of the effective date of this agreement ODOT shall convey to NEDC payment in the amount of $35,000.00 for attorneys fees, costs and expenses, which would otherwise be recoverable by NEDC in an action to enforce the terms and conditions of the MS4 permit.  


NORTHWEST ENVIRONMENTAL DEFENSE CENTER


By: ____________________________________________


Its: ____________________________________________


Date: __________________________________________


OREGON DEPARTMENT OF TRANSPORTATION


By: ____________________________________________


Its: _____________________________________________


Date: ___________________________________________
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Maps Referenced in Section 3.3 - Source Identification


· NPDES Map 1


· NPDES Map 2


Attachments:


1) “ODOT Routine Road Maintenance Water Quality and Habitat Guide Best Management Practices – July 1999”


2) DRAFT – “Erosion and Sediment Control Manual – Guidelines for Developing, Implementing, Inspecting”


3) “ODOT Stormwater Quality Data Report for Samples Collected from January 1995 - January 1996”


4) “ODOT Snow Sampling Report – January, 1995 – March, 1997”


Section 1.0 – Overview


1.1 Introduction and Background


As an owner and operator of a public storm water system, Oregon Department of Transportation (ODOT) is federally mandated to participate in the National Pollutant Discharge Elimination System (NPDES) storm water program.  The NPDES program requires owners of municipal storm sewer systems to obtain an operating permit and to develop a management plan that will reduce or eliminate (to the maximum extent practicable) the pollutants discharged from their storm system.


Public agencies that own storm water systems located within Oregon’s large municipalities (population centers over 100,000) were required to obtain NPDES Municipal Separated Storm Sewer System (MS4) permits in 1994.  ODOT shares six MS4 permits that cover the operation of ODOT separate storm sewer systems located in the cities of Portland, Salem, and Eugene and their surrounding metropolitan areas.  The lead agencies that hold these MS4 permits are the Cities of Eugene, Salem, Portland, Gresham, the Unified Sewerage Agency, and Clackamas County. 


Phase II of the NPDES program (expected to be implemented sometime 1999 - 2000) will expand NPDES requirements and require MS4 permits for storm systems located in Oregon’s smaller municipalities (population centers over 10,000).  To comply with Phase II requirements, ODOT will need to obtain additional NPDES permits from DEQ that cover the operation of ODOT storm systems located in these smaller municipalities.


Rather than continuing to participate on a growing number of shared MS4 permits, ODOT has elected to apply for one single NPDES MS4 permit that covers the operation of the entire ODOT highway storm system.  This single ODOT MS4 permit will cover the operation of ODOT storm systems located in the state’s large municipalities (currently covered by ODOT’s six shared MS4 permits).  And it will cover ODOT storm systems located in the state’s smaller (Phase II) municipalities, expected to require MS4 permits by the end of 2000.


This MS4 permit application eliminates the need for ODOT to apply for any new Phase II MS4 shared permits, and covers permit renewal requirements for ODOT’s six existing MS4 permits.  It is ODOT’s intent that this MS4 application will meet all ODOT NPDES municipal separate storm sewer system requirements and result in one single MS4 permit for the ODOT storm system.


1.2 MS4 Permit Application Requirements


Oregon Department of Environmental Quality (DEQ) issues and administers NPDES MS4 permits in the state of Oregon.  DEQ has required ODOT to submit a new MS4 permit application that will cover the geographic expansion of the ODOT NPDES MS4 permit area.  In keeping with requirements of the MS4 permit application as described in the Code of Federal Regulations (40 CFR), and in compliance with application requirements from DEQ, this MS4 Permit Application will include the following items:


1) General information about the applicant


2) Adequate legal authority


3) Source identification


4) Characterization data


A.  Quantitative data analysis


B.  Estimates of the annual pollutant load of the cumulative discharge


C. Schedule for estimate of pollutant load and event mean concentration for each major outfall


D.  Proposed monitoring program


5) Proposed Management Program


A. Structural and source control measures


B. Program to detect and remove illicit discharges


C. Implementation and maintenance program for structural and non-structural BMPs, including construction and post-construction storm water management, pollution prevention, and good housekeeping.


D. Public education and outreach program


E. Public involvement plan


6) Assessment of controls


7) Fiscal Analysis


1.3 The Oregon Department of Transportation (ODOT)


(General Information)


The Oregon Department of Transportation (ODOT) is responsible for the maintenance and operation of 7,483 miles of Oregon roads.  This is approximately 10% of the State’s public road system.  Since 1984, total road miles managed by ODOT has (annually) either remained constant, or decreased (ODOT has transferred the ownership of some of its roads to other agencies).  Today, ODOT is focused on maintaining and preserving its existing state and interstate highway system rather than creating or opening new public highways.


ODOT’s mission is to provide an efficient, safe transportation system that enhances Oregon’s economic competitiveness and livability.  Although management of natural resources is not part of the ODOT mission, the agency recognizes that transportation systems have the potential to impact Oregon’s environment.  ODOT has made a substantial effort to be a responsible steward of its public lands and the natural resources that may be effected by ODOT transportation facilities.  Meeting NPDES storm water requirements is one piece of this ODOT stewardship effort.


1.4 The Organization of ODOT


This ODOT application to DEQ for a statewide MS4 permit is based on ODOT’s role as state transportation agency.  Associated with the ODOT highways is a storm water conveyance system that drains both ODOT roadways and storm water generated from adjacent properties.  ODOT highways often parallel, or run perpendicular, to the major waterways of the State, including the Columbia River and the Pacific Ocean.  This means the maintenance, operations, and construction of ODOT roads and their drainage system have the potential to negatively impact the water quality of State waterways.


Developing a program to manage the ODOT drainage system involves almost every Region, Section, and Unit within ODOT.  Because of the broad scope of the ODOT storm water program, ODOT has tried to incorporate much of its storm water management plan into existing ODOT Units and operations.


ODOT is made up of five Regions that manage and operate the state road system.  ODOT’s central Salem administrative offices offer guidance, technical service, and support to the ODOT Regions.  Each ODOT Region includes a Regional office, District maintenance offices, and Construction project managers offices.  The main ODOT functions that have a potential to directly effect storm water quality are:  


· Project Development


· Project Construction


· Highway Maintenance and Operations


· Project Development


ODOT plans all its construction and highway improvement projects through the State Transportation Improvement Program (STIP).  The STIP is prepared every two years by ODOT and is developed through a lengthy recommendation process that involves input from local jurisdictions, county transportation coordinating committees, and metropolitan planning organizations throughout the state.  Project work outlined in the STIP is projected over a four-year timeline.  The Oregon Transportation Commission approves the STIP.


After Commission approval, STIP projects go through an ODOT project development process.  Project development includes the review of each STIP project for environmental impacts.  Water quality impacts are part of this environmental review.  ODOT is currently working to incorporate a storm water impact assessment into the STIP project planning process.


· Project Construction


Each ODOT construction project is required to comply with NPDES 1200 CA Construction Permit requirements (1200-CA Permit) as administered by DEQ.  The 1200-CA Permit requires that ODOT construction projects implement erosion and sediment control practices to minimize erosion and prevent sediment from leaving ODOT construction sites.  This construction permit also requires control of construction site pollutants other than sediment, such as oil, gasoline, and solvents.  


ODOT currently holds five 1200 CA permits.  Each ODOT Region Construction office is responsible for obtaining a 1200 CA permit that covers all ODOT construction activities that take place within that Region.  These permits cover erosion and storm water pollution control on ODOT construction projects that disturb 2 hectares (5 acres) or more.  ODOT implements 1200-CA permit requirements on all construction projects, regardless of project size.  The conditions of ODOT’s existing 1200 CA permits are not expected to change with this MS4 permit application and ODOT’s five 1200 CA permits are expected to remain in place.


· Highway Maintenance and Operations


Each of the five ODOT Regions is split into maintenance districts.  There are fifteen ODOT maintenance Districts in the state.  ODOT District offices are responsible for the maintenance and operation of the ODOT highways located within their district boundaries.  Associated with each ODOT District office are ODOT maintenance yards where ODOT houses the staff, materials, shops, and equipment necessary to maintain and operate the ODOT highway system.  The separate storm sewer systems associated with ODOT District Maintenance yards will be included under this NPDES MS4 permit. 


ODOT has a Best Management Practice (BMP) water quality program that addresses water quality impacts and ODOT maintenance activities.  In 1996, a team of ODOT maintenance managers, field staff and environmental staff reviewed all defined ODOT highway maintenance activities for their potential to negatively impact water quality.  A set of maintenance BMPs was developed for those activities that had a high potential to negatively impact water quality.  The BMPs are documented and offered as water quality guidelines to ODOT maintenance staff in a BMP handbook.  This handbook is routinely updated and was recently reviewed and revised to address fish habitat.  The handbook is currently being presented to ODOT maintenance staff as the “ODOT Routine Road Maintenance Water Quality and Habitat Guide Best Management Practices - July 1999”.


It is expected that ODOT will continue to expand and update its maintenance BMP water quality program.  ODOT has begun to investigate potential water quality impacts from maintenance yard activities and is currently working on a number of BMPs that are specific to maintenance yards.  These BMPs may be added to the existing BMP handbook or they may be documented in a similar format.


1.5 Unique character of the ODOT NPDES MS4 Program


EPA has acknowledged that even though state agencies like ODOT may be required to hold MS4 permits…


“they possess a number of characteristics that set them apart from their municipal counterparts.  For example, whereas municipally-owned MS4s largely serve resident populations, many Federal or State-owned MS4s, such as medical clinics and departments of transportation (DOTs) do not…  Their unique characteristics could lead Federal or State owners/operators to question either the need to implement the entire suite of minimum control measures or their ability to fully comply with their Phase II storm water permit.  It would be the responsibility of the Federal or State-owned MS4 to develop a program to address the minimum measures in a way that best matches the MS4’s unique characteristics.”


(EPA Storm water Phase II Proposed Rule Fact Sheet 2.10)


ODOT is a state agency and not a municipality.  Many of the municipal permit application requirements originally submitted by ODOT in its previous MS4 applications will not be appropriate for an ODOT specific, statewide, MS4 permit. For this reason, ODOT will not detail and cite 40 CFR municipal requirements to the same level as in previous ODOT MS4 NPDES applications.


1.6 The ODOT MS4 Permit Application


ODOT has begun to implement NPDES clean water projects and programs throughout the state.  These projects have been implemented with the support of many ODOT Units and Sections.  This MS4 permit application does not call out specifically all the ODOT Units and Sections that are involved with ODOT NPDES storm system efforts.


This application offers a general description of the primary ODOT units, projects, and programs directly involved or concerned with the management of the ODOT storm system.  Also attached to the application is the “ODOT Routine Road Maintenance Water Quality and Habitat Guide Best Management Practices - July 1999”, the ODOT “Erosion and Sediment Control Manual’, and summaries of ODOT’s initial NPDES pollutant monitoring projects.  These attached documents offer the technical details of some of ODOT’s primary NPDES efforts.  Other ODOT MS4 technical documents referred to in this application are available upon request. 


1.7 Intent of ODOT as an MS4 Applicant


This permit application is intended to cover pending Phase II NPDES requirements even though final documentation of these requirements has not been completed or published.  The application is also intended to cover renewal requirements for ODOT’s six existing NPDES MS4 permits.  DEQ is the regulatory agency that oversees these NPDES MS4 permits and issues.


For this reason ODOT has worked closely with DEQ in developing this permit application.  ODOT has formed an MS4 partnership with DEQ to ensure that this application (and the subsequent permit) meets all DEQ requirements regarding the management of ODOT’s storm sewer system.  ODOT also anticipates that working closely with DEQ will ensure that this MS4 application meets pending requirements (as defined by the Environmental Protection Agency (EPA)) for Phase II of the NPDES program.


ODOT is submitting this permit application in order to meet MS4 permit requirements as a State Transportation Agency.  ODOT has focused on meeting the MS4 requirements to the best of the agency’s ability.  This application reflects ODOT efforts to develop an efficient and effective statewide storm water management plan.


Section 2.0 - Legal Authority


2.1 PRIVATE 
Introduction


This section provides information on ODOT’s legal authority to oversee its storm system.  ODOT is required to document statutes, ordinances, or contracts that give the agency legal authority to inspect, monitor, and control illicit discharges to its storm system.  ODOT has also included in this section spending restrictions as defined in the Oregon State Constitution, which may limit some of ODOT’s MS4 program activities.


2.2 State Statutes Regarding Illicit Discharges


Listed below are state statutes that give ODOT the legal authority to control illicit discharges to its storm system.


State statutes mentioned below are available for viewing in electronic format on the Internet at the State of Oregon web site.  Visit “Oregon Online” at 


http://www.state.or.us.  Click on “State government” and then click on “Oregon Revised Statutes”, “Oregon Administrative Rules”, and “Oregon Constitution” respectively.


The Oregon Department of Transportation has broad rule making powers as defined under Oregon Revised Statute (ORS) 184.616, 184.619 and 366.205.  Broad intergovernmental contracting ability is defined under ORS 366.705 to 366.775 and in particular, ORS 366.700, 366.775, 190.110, and 190.240.


Rules regarding the placement or construction of facilities (including pipes and ditches) on ODOT highway right of way are defined under ORS 374.305 through 374.330.  Criminal penalty for violation of these rules is defined under ORS 374.990. Removal, prevention and/or repair of these facilities are defined under ORS 374.307, 374.320, and 366.455.  


Rules allowing ODOT to use regulatory authority are provided in Oregon Administrative Rule (OAR) Chapter 734, Division 55.  Further regulatory authority is provided in ORS 377.650 and 377.655, with rulemaking authority covered under ORS 377.655.


Authority to go upon private property is defined under ORS 366.365.  Eminent domain authority is defined under ORS 366.320, 366.333, and 366.340.


Prohibited activities on highway right of way are defined under OAR 734-20-095.


Removal of spilled loads and wrecked vehicles is defined under OAR 734-20-145.


Closure of highways is defined under OAR 734-20-150.


Other statutes and rules to be considered include DEQ's authority under ORS Chapter 468 and 454, as well as OAR Chapters 340, Division 45.


In summary, the regulatory authority to control discharge into ODOT’s storm sewer system rests primarily within the authority of ORS 374.305 through 374.330, and to some lesser extent, ORS 377.650 and 377.655.  However, there are other statutes in place that allow ODOT to adopt new rules or create new intergovernmental agreements.  This means new rules and agreements can be made if ODOT has a need for more legal authority to control illicit discharges to its storm system.


PRIVATE 
2.3 MS4 Legal Authority Requirements Cited in the 40 CFR


tc  \l 2 "2.2
CRITERIA TO BE MET FOR PART TWO OF THE PERMIT APPLICATION"

The following is a summary of MS4 legal authority requirements as stated in the 40 CFR (122.26 (d)(2)(i)) and which of the above State statutes enable ODOT to address them.  ODOT is a state agency and not a municipality, but has addressed the 40 CFR municipal legal authority requirements as listed.


· Control through ordinance, permit, contract, order or similar means, the contribution of pollutants to the municipal storm sewer by storm water discharges associated with industrial activity and the quality of storm water discharged from sites of industrial activity.

Primary authority to control introduction of pollutants to the ODOT storm sewer system and to control quality of storm water discharge is found in ORS 374.305 to 374.330.  These statutes require written permission from the Oregon Department of Transportation to place or construct facilities on highway right of way.  Facilities include any “approach road, structure, pipeline, ditch, cable or wire, or any other facility, thing or appurtenance".  Written permission is also required prior to the substantial alteration of any such facility and prior to any change in the manner of its use.  This requirement would apply to any storm sewer or storm connection on ODOT right of way.


ORS 374.305 to 374.330 also reference ODOT’s ability to issue a facility permit.  A facility permit can be conditioned upon compliance and have attached applicable standards for storm water quality and requirements for control or removal of pollutants.  The current administrative rules adopted to regulate permits for miscellaneous utility connections are found in OAR chapter 734, division 55.


The contracting authority set forth above and ORS 283.110 would allow ODOT to enter into an interagency agreement with the Department of Environmental Quality to utilize general authority under ORS 468.705 to 468.740.


· Prohibit through ordinance, order or similar means, illicit discharges to the municipal separate storm sewer.

ODOT possesses the legal authority to prohibit illicit discharges.  This authority can be exercised through the permitting regulations of ORS 734.305 to 734.330.  ORS 734.320 allows ODOT to take action if permit requirements are not met.  This includes removal, repair or elimination of hazards if necessary, and billing the permit holder for the cost.  ORS 374.307 allows ODOT to remove facilities constructed without permit authority.  Violation of these statutes and the administrative rules under OAR chapter 734, division 55, constitute citable offenses as a misdemeanor under ORS 374.990.


ORS 377.650 and 377.655 provide for removal actions if personal property is left or displayed on state highway.  Such personal property is found to be a public nuisance under ORS 377.650.  Discharge into the storm sewer system can be found to be a public nuisance and abated or enjoined by ODOT through this rule.


· Control through ordinance, order or similar means the discharge to a municipal separate storm sewer of spills, dumping or disposal of materials other than storm water.

Many discharge actions on highway rights of way can be controlled under administrative rules.  Prohibited activities on highway right of way are covered under OAR 734-20-095.  OAR 734-20-145 covers removal of spilled loads and wrecked vehicles and OAR 734-20-150 addresses closure of highways.  Runoff that originates from property abutting ODOT right of way and then flows into the ODOT storm system may be more difficult to control.  Interagency agreements may be helpful in these situations by coordinating the exercise of DEQ's authority under ORS chapter 468 and 454 as well as OAR chapter 340, division 45.


· Control through interagency agreements among co-applicants the contribution of pollutants from one portion of the municipal system to another portion of the municipal system.

ODOT has broad interagency contracting authority: ORS 366.705 to 366.775, ORS 190.110 and 190.240 and ORS 283.110.  Agreements may be executed to provide for local governments to assist in runoff control through land use permitting, business permits, etc.


· Require compliance with conditions in ordinances, permits contracts or orders.


ODOT is able to exercise control over the permits it issues under ORS 374.305.  Permits may be canceled if there is noncompliance with permit conditions.  Permits may also require indemnification and public liability insurance from permit holders in order to cover any costs associated with permit non-compliance.


The above statutes allow ODOT the authority to carry out inspections, surveillance, or monitoring as needed to determine compliance with permit conditions (including locating pollutant discharges to the ODOT system).  ODOT has sufficient resources to provide such monitoring.


ODOT believes that it has sufficient authority to control illicit discharges to its storm system and meets the legal authority requirements of the 40 CFR (122.26 (d)(2)(i)).


PRIVATE 
2.4 Inadequacies or Constraints


tc  \l 2 "2.3 INADEQUACIES OR CONSTRAINTS"

ODOT has authority to prohibit illegal discharges located within ODOT right of way. ODOT does not have legal authority to enforce or regulate illegal discharges that occur outside of its right of way or jurisdiction.  ODOT must accept up-gradient storm water discharges as defined by Oregon Water law.


To address constraints in prohibiting illicit discharges that occur outside of ODOT right of way, ODOT has proposed an ODOT/DEQ illicit investigation protocol currently under review by both agencies.  The protocol is further defined in Section 5.3 of this application.


2.5 Constitutional Spending Constraints


Article IX, Section 3A of the Oregon Constitution limits the use of revenue from gas and motor vehicle taxes.


These taxes shall be used  “…exclusively for the construction, reconstruction, improvement, repair, maintenance, operation and use of public highways, roads, streets, and roadside rest areas in this state…”


This Constitutional limitation does not effect ODOT’s ability to control the ODOT storm system or illicit discharges.  The limitation does effect storm water management activities that ODOT is allowed to participate in.  Public education is called out as a MS4 management program element required by the 40 CFR.  If an ODOT public education program is funded by gas tax dollars, ODOT must be able to show program dollars are being used for the construction, operation, or maintenance of its state transportation systems.


2.6 Summary


The statutory and administrative rules that define ODOT’s legal authority to control its separate storm sewer system is adequate.  Constraints that have been identified can be addressed through the ODOT storm water program.  Further control over ODOT storm water permit requirements can be obtained through the adoption of new permit requirements.  If ODOT has a need for more control over illicit discharges originating from outside ODOT right of way, contracts or agreements can be made with other appropriate governmental agencies.


Section 3.0 - Source Identification


3.1 Introduction


The 40 CFR requires municipalities applying for MS4 permits to provide source identification information that pertains to the management of their storm water systems (40 CFR 122.26(d)(1)(iii)(B)).  Source identification information includes: maps of the permit area, locations of major outfalls, identification of receiving waters, identified land use, locations of industrial outfalls, and other inventory information relevant to the management of a municipal storm system.


3.2 Exceptions


40 CFR municipal source identification requirements are not all applicable to the ODOT storm system.  Municipal source identification requirements such as the location of industrial discharges, land use zoning maps, or the location of municipal landfills do not apply to ODOT.  ODOT does not accept processed industrial discharge waters, ODOT right of way is predominantly tied to land zoned for transportation, and ODOT does not own or operate community landfills.  ODOT has focused its source identification efforts only on the MS4 requirements that are applicable to the ODOT storm system.


3.3 ODOT Inventory Work Plan


ODOT is submitting the following inventory work plan to cover NPDES MS4 source identification permit requirements.  This inventory information will be used to control pollutant discharges from the ODOT storm water system and to assist in the development of a statewide ODOT storm water management plan.


Inventory Phase 1


The following ODOT storm system inventory information has already been compiled and is being submitted in the following format:


1) ODOT NPDES Map 1


Includes:


· All ODOT highway cross pipes and culverts with a diameter of 36-inches or larger.


ODOT does not distinguish between pipes that carry surface water and/or storm water.


· Water quality limited streams.


Water quality limited rivers and streams (as they have been identified by DEQ) are included to show their proximity to ODOT highways.   This information will assist in prioritizing ODOT water quality efforts by geographic area or specific watershed.


· Urban Growth Boundaries (UGBs).


The current focus of federal NPDES MS4 permit requirements is polluted storm water associated with urban development.  UGB information will be used by ODOT to assist in prioritizing Oregon’s urban areas for NPDES efforts.


2) NPDES Map 2


Includes:


· ODOT highways and their associated Average Daily Traffic volume (ADT).


Because highway pollutant levels are related to ADT, this map will be used to prioritize high ADT roads for ODOT water quality efforts.


· ODOT Region and District boundaries.


This map will be used to identify water quality priority areas for the ODOT Region and District Offices.


Drafts of NPDES Maps 1 and 2 are attached in the appendix of this application package.


3)  The ODOT State Transportation Improvement Program (STIP)

Includes:


All upcoming ODOT construction projects planned for the next 4 years.

Many projects listed in the STIP do not impact water quality and will not entail water quality treatment.  However, the STIP does include all upcoming ODOT construction projects that may be considered for water quality treatment facilities.  DEQ has requested a copy of the STIP for this reason.  The STIP is currently in DRAFT form but will be submitted to DEQ when it is finalized (December 1999).  The ODOT STIP is always subject to change.


Inventory Phase 2


ODOT will complete the following source identification tasks over the life of the first NPDES MS4 permit cycle (5 years).


1) Produce an inventory of ODOT major outfalls that is limited to piped storm systems where outfalls are at least 18 inches in diameter and are located inside the urban growth boundaries (UGBs) of municipalities that have a population of 10,000 or greater.


In ODOT Regions 3,4, and 5 this inventory will be completed inside UGBs of municipalities that have a population of 10,000 or greater.  In Regions 1 and 2, this inventory will be completed within all UGBs.


This inventory will include piped systems that discharge to public waterways.  Piped storm systems are fully enclosed and do not include open ditch flow.  A “Pass through culvert” carries a stream or ditch water from one side of a road to the other and is not considered a piped storm system.


· Inventory data will include:


 
Location - 
ODOT District


ODOT Highway number





Mile Point


GPS coordinates




Source of water




Receiving water


   
As-Built file number(s) (if As–Builts exit)



Special comments or concerns


The focus of this inventory is to identify ODOT’s major piped urban storm outfalls likely to receive illicit discharges that are not visible as open ditched conveyance systems.  ODOT intends to include these urban outfalls in an annual dry weather field screening inspection program.


2) Inventory and map ODOT’s major storm water treatment facilities built in response to NPDES requirements (retention basins, detention basins, major infiltration devices, etc.).


All ODOT storm water treatment facilities constructed in response to NPDES water quality requirements are currently located in the Portland/Metro area.


3) Identify a procedure to inspect all open ODOT storm water ditches and conveyance systems at least once every 5 years for illicit discharges or chronic water quality problems.


ODOT proposes it will be more efficient to develop a water quality ditch inspection program that fits into current ODOT operations than it will be to locate all ODOT major outfalls for routine water quality inspections (as outlined in the 40 CFR).


Inventory Phase 3


ODOT will complete the following tasks after renewal of its first NPDES MS4 permit (5-10 years).


1) Inventory major outfalls, 18 inches or greater, that drain piped storm systems located in rural areas.


This inventory will identify outfalls for dry weather field screening not included in earlier ODOT inventories.  ODOT’s storm water systems in rural areas are less likely to receive illicit discharges and chronic water quality problems than storm systems in urban areas.  For this reason they are on a lower priority timeline for field screening.


2) Continue inventory updates of storm water facilities built in response to NPDES requirements.


ODOT will work with DEQ and others in prioritizing placement and construction of new NPDES storm water facilities.  The ODOT facility inventory will be updated over time as facilities are completed.


3.4 Other Related Inventories


ODOT is also working on other inventories and mapping projects that contain information relevant to source identification and the ODOT storm water system.  A natural resource mapping project is currently identifying appropriate habitat for threatened or endangered species located within (or adjacent to) ODOT right of way.  This project is expected to be useful to the ODOT MS4 program since it is identifying sensitive wetland and riparian areas along ODOT highways.  ODOT is also conducting an inventory project that is currently mapping highway maintenance features (guard rail, pipes, catch basins, etc.) by ODOT district.  Another upcoming ODOT project will identify land stability problem areas adjacent to ODOT highways.  All these inventories may be useful in the development or implementation of the ODOT MS4 program.  ODOT will submit additional relevant source identification or inventory information through annual reports as projects are completed.


3.5 Summary


The ODOT storm water source identification inventory information listed above will be submitted to DEQ as stated, over the life of ODOT’s NPDES MS4 permit.  The purpose of this inventory is to better manage the statewide ODOT storm water system.  It is expected that inventory parameters may be adjusted over time to reflect changes within the evolving ODOT storm water program.  DEQ will be informed of any changes made to the ODOT inventory plan with specific changes documented through ODOT NPDES MS4 permit annual reports.    


Section 4.0 - Characterization Data


4.1 Introduction


ODOT is required to address the following items regarding the characterization of pollutants discharged from its storm system:


· Quantitative Data Analysis


· Estimates of the annual pollutant load of the cumulative discharge


· Schedule for estimate of pollutant load and event mean concentration for each major outfall


· Proposed monitoring program


Included in this section is a summary of past storm pollutant characterization monitoring ODOT has done (technical reports attached) and a description of ODOT’s current and future storm monitoring program.

4.2 Summary of Past Pollutant Characterization Efforts


ODOT has put significant effort into identifying and characterizing highway storm pollutants in response to its existing MS4 permits for the Portland, Salem, and Eugene urban areas.  This effort has included pollutant characterization monitoring that is relevant to the entire ODOT separate storm sewer system.  Listed below are pollutant characterization monitoring projects that ODOT has implemented to identify pollutants associated with its highway storm facilities and to meet its existing MS4 permit requirements.


· MS4 Characterization Monitoring


ODOT completed a 3-year storm pollutant characterization monitoring plan to meet the MS4 requirements of its Portland and Eugene permits in 1996.  The results of this monitoring were previously submitted to DEQ as part of the ODOT 1996 MS4 Annual Report.  Data tables and data analysis from this monitoring are re-submitted here in the attached report “Stormwater Quality Data Report for Samples Collected from January 1995 – January 1996”.  This ODOT pollutant characterization monitoring found the same pollutant trends as other highway pollutant monitoring studies (FHWA and EPA NURP studies, monitoring done by other DOTs, other NPDES MS4 characterization monitoring).


· Snow Sampling


ODOT conducted a 3-year pollutant characterization-sampling project that examined highway pollutants associated with snow pack and snowmelt runoff.  Snow and snowmelt adjacent to Hwy 26 on Mt. Hood was collected and analyzed for conventional pollutants (as listed in the 40 CFR).  Initial findings and data analysis for this study are attached in the “ODOT Snow Sampling Report January, 1995 – March, 1997” and was submitted originally to DEQ with ODOT’s 1997 NPDES MS4 Annual report.  Further snowmelt data was collected in 1998 and more related sampling is planned for 1999.  A final project report is scheduled for 2000 and will include more data analysis.  


· Storm Water Facility Monitoring


ODOT has been sampling for conventional pollutants in storm water detention ponds in the Portland area for the last 3 years.  The ponds are being monitored to track escalating pollutant levels over time.  Monitoring data will be used to characterize the build-up of pollutant levels and to develop long-term maintenance schedules for the ponds.  Preliminary data collected for this project has already been submitted to DEQ in ODOT’s 1998 and 1999 MS4 annual reports.  Pollutant analysis will be done as part of the project’s final report.  It is expected this project’s monitoring will continue for another two years.


4.3 Characterization Monitoring Findings


Data collected following the standard pollutant characterization testing criteria as defined in the 40 CFR was completed for ODOT’s Portland and Eugene MS4 permits in 1996.  ODOT findings regarding characteristic pollutant levels identified the same trends as transportation pollutant characterization monitoring done by other agencies.  Primary toxic highway pollutants of concern are heavy metals and hydrocarbons.  Carcinogenic polynuclear aromatic hydrocarbons (CPAHs) are of particular concern.


Predicting pollutant levels is very difficult because of the many environmental variables that effect them.  ODOT is hoping to tie estimated levels of toxic highway pollutants to traffic volume (ADT) but it is likely more data analysis will be needed.  Non-toxic highway pollutant levels seem less closely tied to traffic volume.  Primary non-toxic pollutants of concern include total suspended solids (TSS) (can contain associated toxins), bacteria (can reach toxic levels), temperature, and the miscellaneous waste and debris associated with illicit dumping and littering.


4.4 Future Focus of Monitoring


In 1997 ODOT joined other Oregon MS4 permit holders in producing a study that summarized and analyzed all existing MS4 Oregon storm water characterization data collected to date.  The report is available through Oregon Association of Clean Water Agencies (ACWA) as the “Woodward/Clyde Stormwater Monitoring Study (1997)”.  The study was submitted to DEQ and proposed that further storm water characterization monitoring as defined in the 40 CFR and performed by the MS4 permit holders would be of limited value.  ODOT’s current monitoring program plans reflect these findings.


ODOT is aware of the standard pollutants associated with its storm facilities. ODOT’s current and future monitoring efforts are focused on developing BMPs for effective management of these pollutants rather than further characterization of pollutant loads as defined in the 40 CFR.  Further characterization monitoring may be appropriate to better define pollutants associated with specific highway situations (comparing high and low ADT roads), or to characterize non-standard pollutants, but this monitoring will be done on an as needed basis.


ODOT will continue to monitor pollutants as part of its efforts in developing BMPs for pollutant management and in its efforts to address specific pollutant problems.  ODOT proposes that its pollutant monitoring associated with these efforts will meet the intent of current NPDES characterization requirements.


4.5 ODOT Research Projects


ODOT has tied much of its pollutant characterization monitoring to ODOT research projects.  The following ODOT research projects are investigating either specific highway pollutants of concern or BMP’s to manage pollutants that are associated with highway runoff.


· Roadwaste


ODOT is conducting a 3-year research project aimed at developing management methods for ODOT roadwaste (e.g. street sweepings and catch basin clean-out material).  This project will continue to collect data on pollutant levels associated with these wastes through spring of 2000.  The Project’s First Phase report: “Roadwaste: Issues and Options” includes a chapter on “Roadwaste Characterization” and discusses data collected from past highway pollutant studies and identifies pollutants of concern.  The report is available from the ODOT Research Unit.


· Vegetation Management

Herbicide Transport


ODOT is conducting a research project investigating the potential contamination of storm water from ODOT herbicide use.  The project is investigating both herbicide transport and toxicity.  Water run off from ODOT right of way has been analyzed for both conventional pollutants and herbicide levels.  Data and findings from this study will likely be published sometime early 2000.


Heat Treatment Vegetation control


ODOT is investigating the use of infra-red heat treatment as an alternative to 


herbicide-use for noxious weed control.  This project is not monitoring storm pollutant levels directly but it is collecting roadside vegetation data that may ultimately be useful in reducing storm water pollutant levels.


· Winter Maintenance Chemicals


Calcium Magnesium Acetate (CMA)


ODOT is investigating the pollutant and toxicity levels of storm water associated with CMA, a winter anti-icer maintenance chemical.  ODOT completed a CMA monitoring project on Highway 26 in the Mt. Hood area during the winter of 1999.  Data collected from this sampling is included in the ODOT 1999 MS4 Annual report.  A project report that will include data analysis is due out in late 1999.


Magnesium Chloride


ODOT recently completed a literature search on magnesium chloride transport and toxicity issues (1999).  The report (“Summary of Environmental Effects of Magnesium Chloride Deicer”) is available from ODOT’s Office of Maintenance Clean Water Unit.  ODOT plans to conduct quality assurance / quality control (QA/QC) sampling on its winter chemicals this coming winter season (1999-2000).  ODOT will be batch sampling magnesium chloride and potassium acetate (CS7) at ODOT maintenance yards across the state.  Data should be available sometime during spring of 2000.


· Evaluation of Waste Water Treatment Systems


ODOT Facilities has been investigating self-contained wastewater treatment systems that can be used to treat both industrial and storm water discharged from ODOT maintenance yards.  The project was initiated in response to an Ontario maintenance yard that does not have access to sewerage treatment.  The yard (along with several others in eastern Oregon) has been monitoring pollutant levels associated with storm outfalls for approximately 2 years to meet DEQ permit requirements.  The project and associated monitoring is not concerned directly with storm water management, but it is applicable to the ODOT MS4 system.  Preliminary findings and monitoring data has been compiled by ODOT’s Region 5 office.


4.6 Future Monitoring Plans


ODOT is performing highway pollutant characterization monitoring as part of its research investigations.  ODOT will continue to perform pollutant characterization monitoring as future research and BMP projects are developed.  ODOT expects characterization monitoring associated with several of the above listed research projects to continue into at least 2000, including:


· Roadwaste monitoring


· Herbicide migration investigations


· Detention Pond Monitoring


· ODOT Maintenance Yard Monitoring


· Winter Maintenance Chemicals


ODOT also expects to develop new research and monitoring projects that will further investigate pollutant levels associated with ODOT storm facilities.  Projects currently being considered by ODOT that entail pollutant storm monitoring include:


· Evaluating effectiveness of storm water treatment facilities.


· Development of new BMPs for ditch maintenance.


· Development of new water quality ditch and/or swale designs.


· Investigating pollutant levels associated with low traffic highways.


ODOT is currently unable to offer an accurate list of pollutant monitoring planned for the next 5 years because ODOT research projects go through an annual selection process.  ODOT will inform DEQ of its future monitoring plans through annual reports.  Findings from ODOT research projects will be offered through annual reporting, project reports, workshops, and interagency communications as appropriate.


Section 5.0 – Proposed Management Program


5.1 Introduction


ODOT is required to submit an MS4 management program with this application that addresses the following items:


· Structural and source control measures


· Program to detect and remove illicit discharges


· Implementation and maintenance program for structural and non-structural BMPs, including construction and post-construction storm water management, pollution prevention, and good housekeeping.


· Public education and outreach program


· Public involvement plan


In past MS4 permit applications ODOT outlined its management program by BMPs in direct response to management program requirements defined in 40 CFR 122.26(d)(2).  ODOT BMPs were written to match those proposed by MS4 permit lead agencies.  Since this permit application covers the ODOT storm system only and many municipal requirements do not apply, ODOT will no longer follow this format.  Instead, ODOT will present the elements of its Storm Water Management Program that directly address the above items (as required by DEQ).


5.2 Structural and Source Control Measures


The ODOT storm water management program includes a wide variety of structural and source control measures that involve various units and personnel within the ODOT organization.  Listed below are ODOT storm water program activities that are directly concerned with structural and source control of pollutants.


· Constructed Storm water Facilities (structural source control measures)


Project Development


ODOT is currently developing policy guidelines that will tie the construction of storm water treatment facilities to the State Transportation Improvement Plan (STIP).  This policy will be presented to the Oregon Transportation Commission and could require that all new ODOT construction projects be evaluated for storm water treatment.  A storm water treatment evaluation would likely be attached to project development work currently done by the ODOT Environmental Unit.  By tying storm water evaluation to the STIP process ODOT can ensure that improvements to storm water quality are a routine part of ODOT project planning and development.  ODOT hopes to have this storm water evaluation process in place within the life of its first MS4 permit (5 years). 


Project Design


ODOT installs both temporary and permanent storm water facilities (catch basins, detention ponds, treatment swales, etc.) to control pollutants associated with ODOT construction sites or transportation structures.  ODOT’s Geo-Hydro Design Unit is responsible for the design and placement of these facilities.  The Unit has produced a number of storm water facility handbooks and guidance manuals that offer specifications and recommendations (including new drafts of the ODOT Construction Specifications that address erosion and storm water pollutants).  A new erosion control handbook that includes erosion control facilities has recently been completed (draft attached) and a new ODOT Geo-Hydro design manual is planned for 2000 that that will include design and placement recommendations for permanent storm water facilities.


· Other Source Control Measures


Source control measures as addressed in the 40 CFR include not only storm water facilities that capture pollutants but BMPs developed to reduce storm water pollutants at their source.  ODOT maintenance and construction BMP programs concerned with pollutant source control are described in detail below (Section 5.4).  Other ODOT units or programs that are directly involved with source control of storm water pollutants include:


Salmon Program


The ODOT Salmon program operates out of ODOT’s Office of Maintenance.  The program is concerned with the implementation of ODOT’s portion of the Oregon Plan for Salmon and Watersheds.  This program develops and coordinates ODOT betterment projects across the state to improve watershed health and control storm water pollutants.  The Salmon program oversees ODOT NPDES storm water efforts.


Vegetation Management


The ODOT Integrated Vegetation Management (IVM) program is part of the ODOT Office of Maintenance.  The ODOT IVM program is focused on maintaining ODOT facility landscapes (highways, rest areas, etc.) and controlling noxious weeds.  Storm water pollutant source control issues that involve this unit include erosion control and the use of fertilizer and herbicides on ODOT right of way.     


Research


The ODOT Research Unit is part of the ODOT Transportation Development Branch.  The Unit manages ODOT research projects.  Some ODOT research is aimed directly at investigating and managing storm water pollutants associated with transportation facilities.


Hazardous – materials (Haz-mat)

ODOT Haz-mat is part of the ODOT Geo-Hydro unit and the Technical Services Branch.  Haz-mat is primarily concerned with the management of hazardous materials found or located on ODOT right of way.  Involvement with storm water pollutant source control is through the unit’s spill response and control program, management of toxic maintenance chemicals, and site clean-up activities.


Environmental 


ODOT’s Environmental Unit is part of ODOT’s Technical Services Branch.  The unit’s primary focus is environmental assessment and documentation and to assist with permitting of ODOT construction projects.  Storm water management is a part of the Unit’s overall environmental concerns.


District Permits


ODOT permits for activities on ODOT highway right of way are issued out of ODOT District Offices.  An ODOT permit may be required for storm pipes that tie to the ODOT system.  Pollutant control can be a requirement of these permits.


Each of the above listed ODOT units or programs have undertaken various pollutant control efforts or projects over the last four years.  These efforts have been documented in ODOT annual MS4 reports previously submitted to DEQ.  It is expected that storm water pollutant control efforts will continue to be a focus of these ODOT units and will be documented through future MS4 reports.


5.3 Program to Detect and Remove Illicit Discharges


· Investigation Protocol


ODOT is currently working on an Illicit Discharge Protocol agreement with DEQ.  The Protocol outlines ODOT’s official response to an illicit discharge and how ODOT will work with DEQ to solve illicit problems that are located outside of the ODOT jurisdiction.  Once the protocol is approved by both agencies, ODOT will begin an illicit response in-house training and education program to implement the program.


· Outfall Inspections  


ODOT currently performs annual dry-weather outfall inspections of its major piped outfalls within the Portland, Salem, and Eugene MS4 permit boundary areas for visual pollutants.  ODOT will expand this dry weather inspection program to include all major piped outfalls statewide.  ODOT is inventorying major piped storm system outfalls in the state’s urban areas and plans to complete the inventory over the 5 years of its first MS4 permit.  As municipal outfalls are inventoried, ODOT will add them to its dry weather inspection program.  Inventory efforts for rural piped outfalls will begin after renewal of the first ODOT permit (5-10 years). 


· Ditch Inspections


ODOT will expand its illicit inspection program to include open storm water conveyance systems.  ODOT will develop a routine ditch inspection process aimed at inspecting all open ODOT conveyance systems for pollutants at least once every 5 years.  ODOT plans to have a pilot ditch inspection process identified within the life of the first ODOT MS4 permit (5 years).

5.4 Structural and Non-Structural BMPs


· Maintenance BMP Program


ODOT has made an effort to review all ODOT highway maintenance activities for their potential to negatively impact water quality.  Maintenance BMPs have been developed to reduce negative storm water impacts that may result from these activities.  These storm water BMPs are documented in the “ODOT Routine Road Maintenance Water quality and Habitat Guide Best Management Practices - July 1999” Manual.  This maintenance manual has been the basis for ODOT maintenance training sessions across the state.  ODOT has updated and revised the manual twice.  The latest draft of the manual functions as an ODOT maintenance guide for protecting both storm water quality and fish habitat.


· Assessment of ODOT Maintenance Yards and BMPs


ODOT has assessed a number of highway maintenance yards for impacts to water quality.  Assessments performed have been yard specific and have resulted in changes to both storm water management practices (BMPs) and facility designs.  ODOT will continue to address storm water quality problems at specific ODOT yards for the life of this MS4 permit (5 years).  ODOT expects this maintenance yard program to expand and grow over time.  

· Construction and Erosion Control BMP Program


ODOT has developed an erosion control program in response to NPDES requirements as defined in ODOT 1200CA permits.  ODOT BMPs are outlined in the new ODOT Erosion and Sediment Control Manual (draft attached).  The ODOT erosion control BMP program also includes extensive training of ODOT construction forces.  An ODOT on-site construction project compliance audit and training project is also part of this program.


5.5 Public Education and Outreach Program


ODOT programs aimed directly at public outreach and education are limited by spending requirements cited in the Oregon Constitution (Sect. 2.5).  However ODOT does include other public agencies in its training programs and there are ODOT programs that directly involve the general public.   


· ODOT Training Courses


ODOT has conducted a number of statewide training courses that have focused on storm water quality.  Many of these training courses, while set up to train ODOT staff, are also available to other outside public agencies (county, state, and municipal DOTs).  ODOT training sessions related to storm water management includes erosion control, vegetation management, and facility design.  Some of the ODOT training open to outside agencies has been documented in ODOT MS4 annual reports.  ODOT plans to continue to offer ODOT training sessions to outside public agencies.

· ODOT Public Outreach


While public outreach is not a focus of ODOT, the agency does have a number of programs that involve the general public.  The ODOT “Adopt a Highway Program” is a public volunteer program set up to keep ODOT highways free of litter.  ODOT is also a key supporter of SOLV (Stop Oregon Litter and Vandalism), a volunteer action group that is also involved with litter clean up efforts across the state.  Litter as a storm water pollutant is of high concern to ODOT.


ODOT has also recently developed an “Adopt a Landscape Program” that encourages public organizations to plant and maintain ODOT right of way.  In some instances the program may help ODOT to reduce impacts to storm water from the use of fertilizer and herbicide.


5.6 Public Involvement Plan


ODOT has a formal public involvement process attached to project development.  When ODOT construction plans are developed for new projects, there is a public review process to address concerns regarding new facilities.  While this process is not focused on storm water issues, storm water impacts can be addressed as part of this public review.


ODOT also participates as a member within various public watershed and/or environmental interest groups.  ODOT has participated in wellhead protection groups, the development of watershed management plans, and as a member of county weed boards.  Involvement with many of these environmental public interest groups has been documented in past ODOT MS4 annual reports.  ODOT expects participation with environmental interest groups concerned with storm water quality to continue.  Participation on watershed boards by ODOT will likely increase as Total Maximum Daily Load (TMDL) management plans are developed for rivers and watersheds across the state.  


5.7 Summary and Future Plans


ODOT will address DEQ storm water management plan requirements as outlined above.  ODOT will also continue to modify and combine NPDES efforts with other ODOT environmental concerns to make its storm water program as efficient and effective as possible.  This may result in changes to the ODOT MS4 management program over time.  ODOT will inform DEQ of any changes to its MS4 management plan through annual reports (or as they occur).


Section 6.0 – Assessment of Controls


6.1 Introduction


The 40 CFR requires MS4 applicants to estimate the reduction of pollutants that will result from the implementation of their storm water management plan (40 CFR 122.26(d)(2)(vi)).  The 40 CFR also requires that the MS4 storm water management plan be assessed for its effects on ground water.  EPA has recommended that this assessment include both direct and indirect measures.  Direct measures are a measurement of actual pollutants removed through a structural control (filters, swales, settling ponds, etc.).  Indirect measures track non-structural controls that will ultimately reduce pollutants through education or implementation of BMPs (erosion control training, maintenance BMPs, etc.).


6.2 Concerns


ODOT is unable to estimate the pollutant removal rates of its storm facilities at this time.  ODOT has installed a limited number of storm water facilities to date and direct measurement data that will define the effectiveness of these storm facilities is still being collected.  Sufficient data allowing ODOT to estimate actual pollutant levels reduced by these facilities may not be available for many years.  Collecting sufficient data to estimate pollutant rate reductions that are a result of ODOT non-structural storm water control measures may not be possible.   


Offered below is a summary of the measures and programs that ODOT is currently using to assess the effectiveness of its storm water program.  Measures and programs listed do not estimate pollutant removal rates or measure improvements to ground water, but they do reflect the success of ODOT’s storm water management program in improving water quality.


6.3 Direct Measures


ODOT’s direct measures of pollutant reduction or removal are closely tied to ODOT’s pollutant characterization efforts.  As discussed in Section 4.0, ODOT has a number of research and pollutant characterization monitoring projects that measure pollutants associated with ODOT highway facilities and activities.  It is ODOT’s intent that pollutant data collected through these monitoring efforts will eventually enable ODOT to estimate and/or document pollutant removal and pollutant control rates for specific BMPs and water quality storm facilities.


The following ODOT monitoring projects (previously summarized in Sect. 4.0) are concerned with direct measures of pollutant removal.



Detention Pond monitoring


Herbicide Transport 


Winter Maintenance Chemical Research


Evaluation of Waste Water Treatment Systems


Roadwaste


Snow Sampling


These projects are not measuring pollutant removal rates directly, but they are gathering data on pollutant levels that will eventually be useful in demonstrating pollutant control or pollutant removal for specific ODOT BMPs or storm water treatment facilities.  As stated previously (Section 4.6), ODOT plans to continue to develop new research and pollutant characterization monitoring projects as part of its ongoing MS4 permit program.


6.4 Current Indirect Measures


ODOT currently tracks or measures a number of indirect parameters to assess its clean water program.  As part of ODOT efforts to demonstrate environmental compliance for MS4 permits and implementation of the Oregon Plan (salmon habitat protection) ODOT formally tracks the following items:   


· Construction Site Inspections


· Illicit Discharges


· Dry weather inspections


· ODOT training


· Watershed Betterment Projects


· Construction Site Inspections


ODOT has developed a construction inspection program where projects are visited by an ODOT erosion control inspector and rated for permit compliance (1200CA).  There is a minimum of 20 ODOT construction site inspections performed annually.  The intent of these inspections is to offer technical support to project managers and project inspectors in sediment control and to meet erosion control requirements of the 1200 CA permit.  ODOT tracks the results of these inspections as a measure of 1200 CA compliance and ODOT erosion control efforts.


· Illicit Discharges


ODOT began monitoring its storm system for illicit discharges in 1995 to meet MS4 permit requirements in the Portland and Eugene municipal areas.  Illicit discharges discovered or reported in these areas are investigated and pollutants eliminated or controlled to the greatest extent practicable.  ODOT tracks the status and location of illicit discharge investigations and submits this information to DEQ in MS4 annual reports.  ODOT annual illicit discharge reporting now includes information on illicits discovered outside of the ODOT MS4 permit area.  ODOT is currently developing a new illicit discharge investigation protocol with DEQ that will include more uniform tracking and reporting of ODOT illicit information statewide.


· Dry Weather Inspections


ODOT completes annual dry weather field inspections of major piped storm outfalls located within its MS4 permit area.  Outfalls are visually inspected for pollutants and obvious illicit discharge connections.  These inspections are documented and reported to DEQ in ODOT MS4 annual compliance reports.


· ODOT Training


ODOT offers training to ODOT personnel and outside agencies on environmental issues and concerns, including courses on storm water management.  Some of this training is recorded and tracked (courses offered and attendance recorded) through the ODOT training program.  ODOT has included summaries and documentation of its past environmental training courses in annual compliance reports for the Oregon Plan and MS4 permits.


· Watershed Betterment Projects


ODOT implements various projects across the state to improve watershed health and salmon habitat as part of the ODOT Oregon Plan.  Watershed betterment projects may include such things as retrofitting ODOT culverts for improved fish passage, implementing new erosion control BMPs, developing new ODOT vegetation management strategies.  All of these projects have the potential to improve the ODOT storm system, storm water quality, or fish habitat.  ODOT betterment projects are tracked and documented in annual environmental compliance reports for the Oregon Plan and (in some cases) MS4 permits.


6.5 Future Indirect Measures

ODOT plans to continue tracking and documenting the measures listed above to show compliance for various mandated environmental programs.  Some of the measures listed above will increase or be modified as ODOT tracking programs are expanded.  ODOT illicit investigations, dry weather inspections, and inventory efforts will be expanded as ODOT implements its new statewide MS4 permit program.  Expected increases in future indirect measures are listed below:


· New Illicit Protocol

ODOT is working on a new illicit protocol that will expand ODOT documentation of illicit storm water discharges (Sect. 5.3).  DEQ and ODOT are currently working together to finalize standard measures that will be attached to the documentation of illicit discharges.  It is expected that ODOT will be implementing this new protocol and illicit measures over the life of the new ODOT MS4 permit (5 years).


· Dry Weather Inspections


ODOT is planning to expand its dry weather inspection program over the next 5 years.  ODOT’s major piped outfalls located within municipal UGBs will be inventoried and added to the ODOT annual pollutant outfall inspection program.  ODOT will also be working to develop a ditch pollutant inspection protocol.  It is expected that measures will be attached to these inspections similar to ODOT’s existing dry weather field inspection program.


· Storm Water Facility Inventory


ODOT will be completing an inventory of new storm water facilities as they are constructed.  ODOT considers this a measure of the implementation of its MS4 permit program.


6.6 Summary and Future Assessment Plans


ODOT intends to continue to assess the success of its MS4 program through both the direct and indirect measures listed above.  Measures will be recorded and documented to demonstrate ODOT’s environmental compliance efforts.  Documentation will be available to DEQ through ODOT annual MS4 compliance reports or other appropriate reporting formats.   


ODOT does not expect the above measures to document or estimate statewide pollutant level reductions directly resulting from ODOT’s MS4 permit program.  However, ODOT does expect that these measures will be useful in demonstrating the control of pollutants through specific ODOT BMPs or storm treatment facilities over time.


Section 7.0 – Fiscal Analysis


7.1 Introduction


The 40 CFR (40 CFR 122.26 (d)(2)(vi)) requires MS4 applicants to provide a fiscal analysis of the necessary capitol and operation and maintenance expenditures necessary to accomplish the activities outlined in their MS4 permit application.  The analysis is to include a description of the source of funds that are proposed to meet the necessary expenditures, including legal restrictions of the use of such funds.


7.2 ODOT Funding


ODOT revenue comes primarily from dedicated funds collected as state and federal gasoline tax.  The Oregon Constitution dedicates taxes associated with motor vehicle fuel, and the ownership, operation, and use of motor vehicles for the construction, reconstruction, improvement, repair, maintenance, operation and use of public highways.  ODOT construction projects are funded through a variety of Federal Highway Administration funding programs, including the Transportation Equity Act (TEA-21), state gas tax dollars, local and matching funds, and bonds.   


ODOT budgets are identified the preceding year for the following biennium (the 1999-2000 budget is identified late 1998, early 1999).  Each ODOT Section budgets as necessary to fulfill the requirements of its identified programs.  The Oregon Transportation Commission and the Oregon State Legislature approve the ODOT budget.  ODOT determines the budget for its MS4 permit program as program needs develop and as agency funds allow.  


7.3 Integration of NPDES into ODOT 


ODOT has put considerable effort into integrating NPDES MS4 permit program efforts throughout the agency.  As outlined above, many units and sections within ODOT carry out NPDES efforts.  These NPDES efforts are not all tracked or budgeted as NPDES expenditures.  For this reason it is difficult to tie a fiscal analysis specifically to the ODOT MS4 program that documents or projects actual ODOT MS4 fiscal needs.


7.4 ODOT Water Quality Commitments


The ODOT budget is determined on a biennium basis.  ODOT is not equipped to offer a fiscal analysis that will identify the ODOT resources needed to implement the five year MS4 permit plan outlined above.  Instead ODOT will document past financial and current program commitments that demonstrate ODOT’s ability to implement this MS4 permit plan.


ODOT has established a Clean Water Unit to meet environmental requirements related to the MS4 permit and water quality.  Annual budget figures for this Unit have been documented in past ODOT MS4 annual compliance reports.  In 1998, ODOT spent $547,597 directly on the Clean Water Unit and the implementation of the ODOT MS4 permit program.  This was augmented with a betterment biennium budget of $1,000,000 (July 1997-1999).  This betterment budget was spent on the implementation of the ODOT Oregon Plan (for improving watershed health and salmon habitat).


The budget documented above does not reflect ODOT’s commitment to incorporate MS4 programs throughout the agency.  Erosion control (1200 CA compliance) is now an identified program for the ODOT Geo-Hydro Unit.  ODOT Research and ODOT Vegetation Management have identified water quality as program concerns.  These ODOT Units (and others) commit considerable financial resources to the ODOT MS4 permit program annually.


7.5 Other Resources


ODOT is working to tie the design and construction of storm water treatment facilities to its STIP project development process.  ODOT believes this will result in more efficient funding for its water quality treatment facilities.  Grant money and matching fund programs have also been investigated and utilized as alternative and additional funding sources for ODOT MS4 projects.  ODOT will continue to investigate and develop alternative funding sources for its MS4 program as appropriate.


7.6 Summary


ODOT is unable to offer a complete fiscal analysis that will document the necessary capitol to finance its MS4 plan over the life of this five-year permit.  ODOT can demonstrate the Agency’s commitment to implementing the MS4 plan and its commitment to meeting clean water environmental regulations.  ODOT is committed to protecting Oregon’s environment and natural resources.  The ODOT Oregon Plan to protect salmon habitat and water quality reflects that commitment.


Map Appendix


The attached maps are referenced under “Inventory Phase 1” in Section 3.3 of this application.


The included maps are printed from electronic data files.  Due to scale limitations the maps do not show the level of detail available on the electronic versions.


These maps are available for viewing in electronic format from the ODOT ftp server.  They are in pdf file format which requires “Adobe Acrobat Reader” to view.


Viewing addresses are listed below:


NPDES Map 1:



ftp://www.odot.state.or.us/tdb/trandata/maps/pdfmaps/npdes/map1.pdf

NPDES Map 2:



ftp://www.odot.state.or.us/tdb/trandata/maps/pdfmaps/npdes/map2.pdf

Helpful Hints:



http://www.odot.state.or.us/tdmappingpublic/hhelp.htm

Adobe Acrobat Reader:



http://www.adobe.com/prodindex/acrobat/readstep.html
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