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Migratory Bird Treaty Act
Takeaways

|dentify and coordinate early to minimize risk

Migratory birds are a common issue for projects that can impact
schedule and budget

MBTA Issues are easy to solve during project development
— not construction
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East Atlantic

1800’s overharvest of birds for ornamental

feathers for hats, unregulated hunting, egg

collecting, and habitat loss led to declines

of migratory birds and drove several bird B

species to extinction. { X v o

1918, Congress enacted the MBTA to

implement treaties between the United
States and other nations for the
conservation of migratory birds.

Treaties between nations necessary since
several bird species migrate along major
flyways that intermix at the poles.

The MBTA Protects:
e Migratory Birds
* Nests
* Eggs, hatchlings, and chicks



Presenter Notes
Presentation Notes
The Migratory Bird Treaty Act originated in response to significant historical over-harvesting of birds, driven by demand for feathers and related industries, which severely depleted native and migratory bird populations. In 1918, an international treaty was signed to protect migratory birds, and it remains in effect today.


..and can affect project delivery if
not identified early

* Federal law protects migratory birds and Early Coordination minimizes risk to
nests with eggs and young (active nests) schedule and budget!

 Comes up when project work includes:
o Vegetation Clearing
o Bridge, Culvert, or Structure Work

o Contractor equipment, temporary
work bridges, and scaffolding.



Presenter Notes
Presentation Notes
Early coordination minimizes risk to schedule and budget.  Birds can nest in a variety of habitats and structures, and federal law protects active nests or nests with eggs, chicks, or dependent young.


MBTA -
Where MBTA
Issues Occur

Barn Owl

Potential Conflict Points

e Tree removal, pruning, and shrub clearing

Bridge replacement, widening, rehabilitation, or painting

Sign or light pole upgrades or replacements

Culvert work including retrofits, extensions, or replacements

Staging areas and contractor equipment and temporary work structures

Common Species Encountered
e Swallows, Robins, songbirds
* Killdeer, Osprey, gulls, and cormorants 6


Presenter Notes
Presentation Notes
Conflicts with active nests can arise under a variety of scenarios.  It is important to work with the ODOT REC to identify potential conflicts early in project development so that a plan can be developed on how to handle any potential conflicts.


MBTA - Project Delivery Risks

Active nests discovered after construction begins
might result in:

 Work restrictions, need to established buffers,
and avoidance areas

* Delayed work like a pause in vegetation
clearing

* Nest monitoring cost to determine when birds
fledge and work can resume

e Additional nest surveys
e Contractor standby costs

* Project resequencing

Late discovery often costs more than early planning. :



Presenter Notes
Presentation Notes
Active nests are protected under federal law.  ODOT has an MBTA permit that allows take of active nests, provided that we can show that proper due diligence was followed.  This includes implementing avoid and minimization measures and conducting nest deterrence measures throughout the bird nesting season until the habitat is removed. 


" MBTA - Early Coordination = Easy Compliance

MBTA is Usually Simple When Addressed Early
Best Practices

* |dentify bird habitat and conflicts like vegetation clearing
timing or structure work during project scoping

* Coordinate with REC during design to determine potential
conflicts and develop a plan

* Determine if bird surveys are needed during project
development to identify nesting conflicts and develop a bird
management plan

* Schedule veg clearing work before or after the nest season
(General Nesting Season is March 1-August 31)

* |dentify who will be doing bird management (normally done by
USDA Animal and Plant Health Inspection Service (APHIS) —
Wildlife Services)

Most MBTA issues are solved during project development — not construction. °©


Presenter Notes
Presentation Notes
Key takeaway: Most migratory bird issues are best resolved during project development, not left to be addressed during construction.  Proper due diligence is simple but takes time and needs to be incorporated early into project development.  Work with the ODOT REC to follow established protocols, and develop bird management plans and contract with APHIS.  


MBTA - Take Permit

Authorizes the take of active nest (nest with eggs, hatchlings, or
chicks) provided that reasonable avoidance and minimization
measures were implemented

A few activities that show avoidance and minimization:

* Remove minimum amount of nesting habitat necessary for
project implementation and do so outside of the nesting season

* Prevent migratory birds from nesting in habitat slated for
removal/demolition during nesting season (e.g. exclusion)

* Inspect habitat for nest prior to clearing, avoid disturbing active
nest until the young have fledged

* Consult project Biologist or REC on issues that arise during the
project implementation

MBTA Take Permit does not replace planning but is a tool for situations
where active nests cannot be avoided despite reasonable efforts



Presenter Notes
Presentation Notes
ODOT does have access to a Take Permit for migratory birds that can be used if we can document that proper due diligence has been followed.  Per conditions of the permit, take can only occur after all efforts to avoid or minimize impacts have been exhausted. Proactive upfront work to avoid and minimize impacting active bird nest are requirements before "Take" under the Permit is authorized. Note, too, that this option is only available for certain species of birds, not all migratory species covered under the Act.  



MBTA - Three Key Takeaways

1) Identify Needs and Coordinate Early

e |dentify potential MBTA conflicts during scoping and
incorporate avoidance measures during project
development (i.e., schedule vegetation clearing
outside of the nesting season)

2) MBTA Can Impact Schedule and Budget

e Active nests can create delays and additional costs

e Take of active nest is only authorized by permit and
when avoidance and minimization measures have
been implemented and failed.

3) MBTA is Easy to Incorporate When Addressed Early

e Most impacts are avoidable through planning and
coordination 0



Bald & Golden Eagle Protection Act of 1940

B&GEPA protects eagles and their habitat,
similar to the ESA protections.

Best Practices

* |dentify early in project development if eagle nests are
present within or adjacent to the project corridor and
if a disturbance permit is needed.

* Proximity of an eagle nests to the project area may
trigger seasonal work restrictions and/or noise
restrictions may apply

* Key to avoid disturbance or modification of eagle
habitat

e Allow time for field survey to validate nest location Image from www.cityofsalem.net
data and coordination with USFWS when necessary

Eagle issues are uncommon but can create significant project delays if discovered late. 11



Presenter Notes
Presentation Notes
Eagle nests occasionally are of concern on projects. Typically, they are not directly on the project site itself (e.g., a bridge), but nearby in a nesting tree or adjacent area. It’s important to identify early in project development whether eagles are present in the area and how close any nesting sites are to the project. 

U.S. Fish & Wildlife buffer standards:
330-foot minimum buffer
660-foot buffer in some cases, depending on line-of-sight visibility to the nest 



Bats in Bridges, Culverts, and Structures
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Several bat species in Oregon are conservation priorities.

Best Practices

 |dentify early in project development if bat colonies (maternity, day or night roosting) are using
any bridges, culverts, or structures.

* Prevent destruction of bat colonies through project timing or by installation exclusionary devices.

* Consider designing bat habitat into bridge, culvert, or structure to allow continued use post

project as feasible. .


Presenter Notes
Presentation Notes
Oregon has approximately 15 native bat species.  Bats are commonly found roosting under bridges and sometimes culverts. While not covered under the Migratory Bird Treaty Act, bats fall into a similar category of early-consideration wildlife concerns.


Questions?

Presented by Nicholas Testa on behalf of Paul Benton.
Please reach out to Paul Benton going forward.

Paul Benton

Terrestrial Biology Program Coordinator
(541) 315-5801
Paul.D.BENTON@odot.oregon.gov
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Presenter Notes
Presentation Notes
Question (to Nick who filled in for Paul on this presentation): Who determines whether a local agency or ODOT holds the migratory bird Take Permit? What determines which entity uses which?
Answer: MBTA special use permits ("Take Permits") are issued by the USFWS Migratory Bird Office.  Several Local Agencies have obtained their own migratory bird take permits.  Projects that are delivered by Local Agencies that have their own MBTA permit would use their permit. ODOT's permit would be used on projects for those without their own permit.

Question: Who determines whether a project qualifies for a Take Permit?
Answer: For "take" to be performed under a MBTA permit, the project must meet conditions stated in the MBTA permit issued by USFWS.  Typically, it is the ODOT REC that confirms that MBTA permit can be used and the ODOT REC would map out the full process (avoidance, minimization, due diligence).  Typically APHIS is contracted to perform bird management during construction and are the ones performing authorized take. Also noted: The Take Permit only applies to most named bird species, but not all migratory birds (i.e., ESA listed birds) and special conditions apply to raptors (falcons, hawks etc.).

Comment (Region 1/Region 2): Some regions use a separate contract specifically for tree clearing, which has proven helpful for project planning.  They leave stumps in place for the primary construction contractor to handle later.

Question: If community members want to preserve certain trees, but during construction it's determined a tree can't be saved after all, are there other options for quickly removing it, particularly if this occurs during nesting season (which could otherwise delay the project)?
Answer: If birds have already moved into a tree, APHIS (USDA Animal and Plant Health Inspection Service) can be brought in to conduct bird surveys and potentially relocate/remove nests in accordance with the applicable MBTA permit (either ODOT's or the Local Agency’s), provided APHIS can show that proper due diligence was followed..  While APHIS has their own separate permit, projects would be applied to either ODOT's or the Local Agency's permit. If APHIS determines removal isn't possible, the project may need to work around the nesting period until birds have finished nesting.

Paul Benton (online participant), ODOT's Terrestrial Biology Program Coordinator and manager of the Migratory Bird Treaty Act program, provided clarification on two earlier questions:
Question: Who decides when a bird "take" (e.g., nest removal) occurs — the local agency or ODOT?
Answer: Nest takes performed under ODOT's permit must be done by an ODOT biologist or APHIS, and it is the responsibility of APHIS or the ODOT biologist to ensure the conditions of ODOT's MBTA Take Permit are followed.  Take typically occurs when bird habitat is identified during project development and a construction conflict is anticipated, prompting a bird management plan, most commonly involving APHIS managing bird activity throughout construction.  Local Agency MBTA permit should be similar, but it is important to review your permit and know the permit conditions.

Example: if a bridge scheduled for removal has swallow nests and a bird management plan is in place with APHIS providing services, then APHIS proactively manages the site during nesting season, removing inactive nests as they're built. If a nest with eggs (active nest) is unexpectedly established (e.g., over a weekend), APHIS makes the determination that take is warranted and performs the take under ODOT's permit. The local agency's role in project development is working with the ODOT REC to ensure that bird habitat and conflicts are identified and that bird management plans are developed where needed.  During construction, the role is supporting implementation of the bird management plan which is almost exclusively contracted with APHIS to perform.

Question: If additional habitat/vegetation needing clearance is identified during construction, how quickly can approval be obtained to remove it?
Answer: This is generally case-by-case and this should be communicated to the ODOT REC to ensure compliance under the MBTA.  The core constraint is that vegetation containing an active nest cannot be cleared until either (1) eggs/chicks have hatched, grown, fledged, and left the nest at which point it's no longer considered active or (2) We can show that proper due diligence was followed and perform "take" of the active nest under a MBTA Permit. This reinforces the importance of identifying potential habitat conflicts early in project development, so a plan can be established proactively rather than reactively during construction.
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