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Wetlands & Waters
Takeaways

1. Early Coordination with DSL & Corps

2. Avoidance and Minimization is key to success

3. Mitigation (if not purchasing credits) can impact scope, 
schedule and budget.
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Presenter Notes
Presentation Notes
Brad shared that once a project is known to require a wetland or waters delineation/determination within the Area of Potential Impact (API), early coordination with DSL (Department of State Lands) and the Army Corps of Engineers is strongly recommended. ODOT's liaisons at DSL and the Corps who have been part of the program for over 20 years are a valuable resource.



Waters of the US and 
State Regulatory 
Considerations
Alternatives analysis

Avoidance-Minimization-Mitigation

Site Restoration

Permitting Pathways

Compensatory Mitigation
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Presenter Notes
Presentation Notes
Brad gave an overview intended to help those less familiar with this area think through key regulatory considerations for waters of the U.S. and state:

Alternatives Analysis: ODOT has become increasingly effective at avoiding impacts through evaluation of design alternatives (e.g., different interchange configurations, alternate detour structure placement). This analysis directly informs avoidance, minimization, and mitigation strategies, and a robust discussion of alternatives strengthens permit applications. The goal is to avoid impacts to the greatest extent practicable.
Site Restoration: Most projects going through Clean Water Act/Removal-Fill Law review include a site restoration component, such as sediment control, where riparian areas are impacted, and a riparian planting plan that must be implemented, maintained, and monitored for at least 3 years post-construction.
Permitting Pathways: Most permits follow streamlined, largely predictable pathways, though exceptions do occur.
Compensatory Mitigation: Used when impacts can't be sufficiently avoided; ideally these are becoming less common over time as avoidance practices improve.




Alternatives Analysis

• Alignment, detour locations, steepening slopes; adding guardrail, retaining walls, full spans, 
containment, interchange/intersection configuration, staging areas, etc.

Avoidance

• Narrowing footprint, shortening duration of in-water work, drilled shafts vs. spread footings, 
erosion and sediment control, factors noted in Avoidance, etc.

Minimization

• Site restoration, incorporating nature based design, adding large wood and channel 
complexity, aquatic life passage, purchasing bank/advanced compensatory mitigation credits

Mitigation
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Presenter Notes
Presentation Notes
Brad shared the following examples:

Avoidance
Alternative alignments or detour locations
Steepening slopes
Adding retaining walls
Full-span bridges
Full containment measures

Minimization (when impacts can't be fully avoided):
Tightening the impact footprint
Reducing work duration
Exploring alternative design options
Implementing a robust sediment control plan

Mitigation:
Site restoration, leaving the area in the best condition possible relative to the surrounding environment
Required plantings
Adding large wood to channels to increase channel complexity and enhance aquatic passage

When compensatory mitigation is still required, the general recommendation is to purchase bank credits or advance compensatory mitigation credits, rather than pursue permittee-responsible mitigation directly.




Site Restoration

• Riparian site restoration most 
common

• Restoration of temporary 
wetlands/waters impacts

• 3-5 year post-construction 
monitoring for success

• Budget
This Photo by Unknown Author is licensed under CC BY-ND
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Presenter Notes
Presentation Notes
Riparian site restoration is the most common form of site restoration required across permitted projects. Proper care and maintenance improve the chances of achieving early sign-off at the 3-year mark, though some sites require more active management to succeed. In cases where standard/routine success criteria aren't realistically achievable for a given site, project teams may propose their own custom success criteria for riparian planting areas.

Budget note: Post-construction management, monitoring, and reporting for these sites takes a minimum of 3 years. This should be factored into project budgeting from the outset.


https://www.northcarolinahealthnews.org/2016/06/10/senate-budget-challenges-river-cleanup-rules/
https://creativecommons.org/licenses/by-nd/3.0/
https://creativecommons.org/licenses/by-nd/3.0/
https://creativecommons.org/licenses/by-nd/3.0/


Permitting Pathways
• USACE Nationwide Permits

• Most Common, 85%+
• SLOPES vs. FAHP
• Section 401 WQC
• Coast guard, section 408, oh my!
• Non-notifying nationwides are rare 

but useful at times
• Individual permits are rare 

• ODSL: General Permits

• Most Common, 85%+
• Conditions align with fish passage 

and FAHP
• ODOT Liaison, Single POC
• Prepare for fee shock
• General Authorizations are rare but 

useful at times
• Individual permits are rare
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Presenter Notes
Presentation Notes
There are two primary regulatory agencies:
U.S. Army Corps of Engineers (federal)
Oregon Department of State Lands (DSL) (state)
Regulations largely align between the two, though each has its own interpretations and specific permit criteria.
�Army Corps of Engineers Permitting: The most common pathway is the streamlined Nationwide Permit, covering roughly 85% of projects (ballpark estimate). Some common examples include Nationwide 14 (transportation), Nationwide 6 (survey activities), and various maintenance-related nationwide permits. This process also triggers ESA consultation requirements and the 401 Water Quality Certification, which covers stormwater management. Coast Guard and Section 408 issues are relatively uncommon but can significantly complicate schedules when they arise.  While there's no formal agreement with the Coast Guard, ODOT does have an agreement with the Army Corps for Section 408 matters. The most streamlined option is a non-notifying nationwide permit, achievable in some cases with strong permitting expertise.  Individual permits reserved for larger impacts, more complex projects, or longer construction windows are relatively rare, though their frequency varies over time.

Department of State Lands (DSL) Permitting: Approximately 85% (or more) of projects fall under DSL's Transportation General Permits, which were developed collaboratively with DSL and the Rural Advisory Committee to align with fish passage and FAHP project requirements. General Authorizations, like non-notifying nationwide permits, are used for very minor removal/fill activities and offer an expedited pathway when applicable. Individual permits are rare, though this can vary. Across both the Army Corps and DSL processes, ODOT liaisons and single points of contact are available to help guide projects through the permitting process.

Support: ODOT liaisons and single points of contact exist for both the Army Corps and DSL and can help guide projects through the permitting process.




WE SUPPORT ADVANCED MITIGATION, WHY?

• Eco-logical
• Enables project delivery
• Upfront compliance
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Presenter Notes
Presentation Notes
The 2008 federal rule established a nationwide framework for compensatory mitigation, prioritizing options in this order:
Mitigation banks
In-lieu fee programs
Permittee-responsible mitigation sites

FHWA has adopted an approach that integrates long-term planning with conservation planning. Mitigation banks and advanced mitigation sites are sited in areas that align with local/regional conservation plans.

Example: A vernal pool bank located at Agate Desert was sited within critical habitat for the vernal pool fairy shrimp, illustrating this alignment approach.

Establishing mitigation credits in advance means compliance is essentially achieved before impacts occur. ODOT holds credits ready to use ahead of need. This approach reflects lessons learned from historically variable success with mitigation efforts, emphasizing long-term planning and a focus on meaningful, well-sited mitigation locations.




COMPENSATORY MITIGATION @ ODOT

Over 100 Legacy sites

1 Codified Conservation Bank

2 “Conservation sites” 

6 Active Wetlands Banks (single user)

5 Active Permittee Responsible Wetlands Sites

2 Advanced Mitigation Sites

Vernal Pool Bank
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Presenter Notes
Presentation Notes
ODOT's compensatory mitigation efforts date back to the late 1990s, well before the 2008 federal rule that formally pushed the agency toward advanced sites and banking.

100+ legacy sites,  which are smaller, older ("postage stamp") sites dating back to the late '90s that weren't integrated into a broader conservation plan; some are still significant and all are actively tracked.
2 conservation sites meeting Endangered Species Act compensatory mitigation requirements.
6 wetland banks, which are single-user, transportation-specific banks. Local agency projects located within a bank's service area may have the option to use one of these sites.
Active permittee-responsible mitigation sites, which are project-specific.
2 advanced mitigation sites.

Active banks and advanced mitigation sites represent ODOT's long-term planning approach to mitigation.

The Vernal Pool Bank (pictured right) is Oregon's first conservation bank and  supports several listed species, including vernal pool fairy shrimp, large-flowered woolly meadowfoam, and Cook’s Lomatium (Cook's desert parsley).




STREAM MITIGATION 
@ ODOT

7 Active Permittee Responsible Sites

Programmatic Permit Conditions =
“Self Mitigating”

Culvert Repair Agreement for Fish Passage
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Presenter Notes
Presentation Notes
Example:  The Bull Creek site helped offset permanent impacts from the Pioneer/Eddyville project. The mitigation involved removing an old fish passage barrier, opening miles of upstream habitat.  It was cited as a notable success. This site has since been transferred to the Forest Service as long-term steward.

ODOT often uses permit conditions allowing self-mitigation, such as adding large wood, increasing channel complexity, and riparian plantings. This "self-mitigating" approach is preferred for addressing stream impacts.

Related to earlier discussions, the Corps agreement for fish passage also addresses aspects of stream value mitigation.




Private Banks 
and ILF Service Areas
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Presenter Notes
Presentation Notes
Private wetland banks are primarily concentrated in the Willamette Valley, with the Upper Willamette watershed particularly well-represented.  A few coastal sites also exist. When ODOT develops its own mitigation sites, the goal is to target resource types not already covered by existing private banks, or to fill gaps in underserved areas. A full listing of private banks is available on DSL's website for reference.





Notable 
ODOT 
Sites
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Presenter Notes
Presentation Notes
ODOT has also mapped its key mitigation sites over the years, particularly those with higher conservation value.  A few example photos are provided in the following slides.




Upper Klamath Lake
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Presenter Notes
Presentation Notes
Example Mitigation Site: Upper Klamath Lake

This site has 47 acres, involving restoration work that opened hydrologic connectivity (bringing water/flow into the site), with visibly positive results. This site is being processed under ODOT's umbrella mitigation bank instrument and will be the first site established under that new agreement.



Bobcat Marsh, Jackson 
Bottoms
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Presenter Notes
Presentation Notes
Example Mitigation Site: Jackson Bottom Marsh Bank, Hillsboro

This site was developed in partnership with Clean Water Services, the City of Hillsboro, and the Port of Portland. The site was recently visited as part of an interagency review team site visit, with positive results reported.




Greenhill Wet Prairie
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Presenter Notes
Presentation Notes
Example Mitigation Site: Green Hill Wet Prairie, West Eugene

This site is integrated into the West Eugene Wetlands Plan. ODOT biologists and wetland specialists conducted a training event at this site with the Department of Agriculture, focused on plant survey techniques. The site is now mature and reported to be in good condition.




Witham Prairie
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Presenter Notes
Presentation Notes
�
Example Mitigation Site: Witham Prairie

This site is known for its display of gumweed (mania). Managed by Region 2. This site offsets impacts to Kincaid’s Lupine and the Fender's Blue Butterfly.




Dalton Lake
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Presenter Notes
Presentation Notes
Example Mitigation Site: Dalton Lake, St. Helens

This is one of ODOT's oldest mitigation sites. Features a beaver dam maintaining an approximately 35-acre lake, with an outlet channel directly connected to the Columbia River. ODOT has an agreement with the City of St. Helens to co-manage the site and preserve its character.  A local community group closely monitors and watches over the site.




Walker Creek, Forest 
Birds
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Presenter Notes
Presentation Notes
Example Mitigation Site: Walker Creek

This site offsets impacts to forest birds, specifically the marbled murrelet and spotted owl.




Project Site Location
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Presenter Notes
Presentation Notes
Example Mitigation Site: Columbia Bottomland, Scappoose Bay

This is ODOT's most recent acquisition, at approximately 88 acres in Scappoose Bay. Restoration work includes reconnecting the floodplain, improving off-channel fish habitat, and widespread wapato plantings. This site offsets impacts from the I-5 Bridge project, as well as anticipated future impacts in the Lower Willamette/Portland Harbor area.




Scappoose 
Bay
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Presenter Notes
Presentation Notes
Example Mitigation Site: Columbia

This site is located near the Multnomah Channel, with the Columbia River visible further to the east. Construction on this site is planned to begin this year.




Mitigation Project 
Site Plan
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Presenter Notes
Presentation Notes
Example Mitigation Site: Columbia Bottomland 

The site contains mature, tidally-influenced forested wetlands, placing it within two distinct aquatic resource "special concern" categories. The site has been historically altered. Significant earthmoving occurred in the past (post-bulldozer era) and restoration work will focus on undoing that alteration to restore floodplain connectivity and reestablish wapato plantings.




Questions?

Brad Livingston
Statewide Wetlands Program Lead
(541-515-3641)
Bradley.f.livingston@odot.Oregon.gov 

Presenter Notes
Presentation Notes
Question: Can local agencies use these mitigation sites?
Answer: Yes, most likely. If funds are being exchanged with ODOT, it functions as an internal transfer. ODOT has worked with local agencies in the past, as well as FHWA, Western Federal Lands, and the Port of Portland, on transportation-related mitigation. Some unique circumstances may apply, but usage by local agencies is generally possible.




mailto:Bradley.f.livingston@odot.Oregon.gov
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