
401 Certification
&

Mutual Agreement
and Order (MAO)

1



Cory Engel
Water Resources Program Coordinator

• 15 years as a water resources 
permit regulator

• 10 years as an ODOT project 
permit specialist

• 8 years as ODOT Water Resources 
Program Coordinator
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401 Certification
Takeaways

1. DEQ’s 401/MAO process seeks to protect water quality by 
imposing practices that avoid and minimize water pollution

2. Triggered by Corps and DSL permits

3. Scheduling: usually ~3 months, sometimes 8-12+ months
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Presenter Notes
Presentation Notes
Two DEQ processes aimed at protecting water quality by imposing project conditions to avoid/minimize impacts to receiving waters:
401 Water Quality Certification; triggered by Army Corps of Engineers 404 permits.
Mutual Agreement and Order (MAO); triggered by DSL permits.

These processes can present a real scheduling challenge.  The 401/MAO process can take as little as ~3 months but may extend up to a year or more in unusual cases. Project managers should factor this variability into planning.




Introduction 
and 
Purpose

HANDOUT 11

What are Section 401 
and the MAO?

The Triggers

The Key Players
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Presenter Notes
Presentation Notes
Section 401 – passed in 1972 as an amendment to the Federal Water Pollution Control Act (1948), Section 401 (part of the Clean Water Act) – prohibits discharges to waters of the United States without a permit. It requires project proponents to obtain certification from a state certifying authority (typically DEQ, though tribes or EPA may perform this role in certain cases), ensuring the project meets both federal and state water quality standards.

Trigger: Actions requiring a federal permit or license, commonly an Army Corps of Engineers 404 permit, that involve discharge into waters of the U.S. Since a 404 permit's core purpose is to authorize such discharge, most projects requiring one will also trigger a 401 review.

Key players: project proponent, certifying authority (DEQ or tribes), and neighboring jurisdictions



Key Process Steps
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STEP 401 CERTIFICATION MAO

Pre-filing meeting reques t Required for individual 
permits  only

Early coordination 
recommended

Obta in land use  approvals Required Required

Submit application Via Your DEQ Online Via e-mail

Comple tenes s  review Required Required

Public  Notice  (PN) No PN for many nationwide-
covered projects  

All submittals  regardless  of 
project s ize

Neighboring jurisdic tion 
review

Required Not required

Duration Usually < 3 months, but DEQ 
is  allowed to take up to a year

Usually < 3 months, but the 
law doesn’t limit DEQ

Presenter Notes
Presentation Notes
Corps Permit Types: Corps permits fall into two categories: nationwide permits (streamlined, cover most Corps-regulated projects, more predictable/smaller impacts) and individual permits (larger projects, longer review times).

Key Process Steps:

Pre-Filing Meeting Request - Mandatory only for projects requiring a Corps individual permit (rare, since most use nationwide permits). DEQ doesn't guarantee a meeting even upon request. Early coordination with DEQ and the Corps is recommended regardless of permit type, since individual permits take much longer and misidentifying permit type can significantly affect schedule.
Obtain Land Use Approvals - Demonstrated via a Land Use Compatibility Statement, completed by the local jurisdiction and submitted with the certification/MAO request. Required for both 401 and MAO.
Submit Application - 401 applications go through Your DEQ Online; MAO requests are currently submitted via email (may eventually move to the online portal as DEQ consolidates its digital processes).
Completeness Review - Required for both 401 and MAO. For 401, this review marks the start of DEQ's allowed review period (called the "reasonable period of time" under federal rules).
Public Notice - Generally required for all projects covered by Corps individual permits, but often not required for nationwide-permit projects. Always required for MAO submittals, regardless of project size.
Neighboring Jurisdiction Review - After DEQ issues a 401 certification, the federal permitting agency (usually the Corps) forwards the project to EPA, which determines whether the activity may affect water quality in a neighboring jurisdiction (Washington, Idaho, Nevada, California, or certain tribal lands treated as states for 401 purposes). If EPA makes a "may affect" determination, that jurisdiction may request a hearing, potentially add conditions and delay the federal permit by weeks or months, though outright denial is essentially unheard of. Risk is generally higher for projects located upstream from, and close to, jurisdictional boundaries (state lines or tribal land boundaries). No ODOT project has triggered a "may affect" determination to date, so overall risk is considered low unless a project is in a specifically high-risk location.
Stormwater Management Plan - Required for both 401 and MAO submittals whenever a project involves construction or reconstruction of impervious surfaces.

Duration: This is typically the trickiest factor for project managers, since there's a large gap between how long the process can take and how long it usually takes:
401 certification, individual Corps permit: DEQ may take up to 1 year after determining the request is complete (per federal code maximum, and a DEQ–Corps agreement for nationwide permits). Extensions beyond that, if needed by DEQ, are typically granted by the Corps up to the 1-year cap.
401 certification, nationwide permit: usually under 3 months, though it can be extended.
MAO: usually like nationwide permits (under 3 months), but no legally defined maximum exists for MAO review time.

Important: These timeframes only cover the period between the completeness determination and DEQ's final decision, they do not include time needed to resolve completeness issues upfront, nor the neighboring jurisdiction review period.

The Scheduling Tension: Because actual review times are often much shorter than the legal maximums, project teams face real tension.  Permit applications must accurately describe the proposed project design, yet there's pressure to submit early (before design is finalized), risking the need for later amendments and delays. But over-planning for a worst-case timeline also carries risk.  The difference between a 3-month and 9-month review could easily push a construction window back a full year.

Cory's Recommendation: Avoid and minimize aquatic impacts as much as possible to avoid the need for a permit, or at least to reduce the project size to qualify for a nationwide Corps permit rather than an individual permit. Plan for the more likely (shorter) timeline, while maintaining diligent early coordination with DEQ, the Corps, DSL, and other regulators to reduce the risk of misidentifying the required permit type.




Stormwater Management Plans

SWMP is a key part of the
Certification or MAO request

SWMP required when the project 
constructs or reconstructs any 
impervious surfaces.

Describes the project’s strategy 
for preventing the discharge of 
stormwater pollutants emanating 
from the project’s contributing 
impervious area. It tells the story 
of the raindrop.

Persuades DEQ that the project’s 
stormwater management 
measures will be adequate to 
prevent damage to receiving 
waters. It’s an opportunity to—
without fibbing—present the 
project in a positive light.
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Presenter Notes
Presentation Notes
The SWMP is a fundamental component of both the 401 certification and MAO request processes, required whenever a project constructs or reconstructs impervious surfaces. It's considered one of the most important parts of the submittal, particularly for smaller projects with limited potential to harm water quality through other means.

SWMP vs. Erosion & Sediment Control Plan: these are commonly confused but serve different purposes. The Erosion and Sediment Control Plan addresses management of the active construction site, while the SWMP addresses management of stormwater runoff from impervious surfaces (after construction is complete) in perpetuity going forward.

Two primary functions of the SWMP:

It describes the project's strategy for preventing pollutant discharge to receiving waters, essentially telling "the story of the raindrop," tracing its path from falling on an impervious surface, through the drainage system and any water quality treatment facilities, to its final discharge point (a wetland, stream, groundwater infiltration, etc.).

Because it's a regulatory submittal, the SWMP is meant to persuade DEQ that the project's stormwater management measures are adequate to protect receiving waters. It presents the project's approach in a positive, compelling light, without fabricating information.

Special note: Repurposing an engineer's stormwater design report as the SWMP.  While an engineering report is similar in that it also describes the project's stormwater management strategy, it isn't designed to persuade — it lacks the narrative and regulatory framing DEQ needs to be convinced. Since the SWMP and engineering report serve different purposes and different audiences, they're best treated as separate, purpose-built documents rather than one repurposed as the other — an approach that tends to produce better outcomes.




Possible Outcomes

Conditionally 
Approve Deny Waive Approve
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Presenter Notes
Presentation Notes
When processing a 401-certification request, DEQ has four possible outcomes (listed here from most to least likely):

Conditional Approval: This is the most common outcome. DEQ approves the project but attaches a lengthy list of conditions that must be complied with during construction. DEQ maintains a standardized set of conditions (over 5 pages) applied to essentially every certification, regardless of project specifics.
Denial: This is rare (not personally observed by Cory, though presumably possible, especially without early coordination). Important note: a denial should not be treated as the end of the process and it should be treated as the start of a conversation about how to reach approval, since DEQ can typically add conditions to address their concerns rather than outright rejecting the project.
Waiver (no certification required): Theoretically possible, but essentially never happens in practice.
Unconditional Approval (no conditions attached): Also theoretically possible, but essentially never happens. DEQ's standard practice is to apply their full standardized condition set to every certification.




Certification Conditions

Construction erosion and sediment control

Deleterious waste & spills

Turbidity limits & stop-work thresholds

Post-construction stormwater management & maintenance
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Presenter Notes
Presentation Notes
While a full list of standard conditions can't be covered in detail, several categories are more likely to require action and more likely to cause problems if not properly addressed:
Construction Erosion, and Sediment Control: Largely duplicates requirements found in the 1200-C permit. However, some projects requiring 401/MAO certification are too small to require a 1200-C permit. These conditions ensure a baseline level of sediment/erosion protection still applies in those cases.
Deleterious Waste and Spills: This governs how hazardous/dangerous substances are handled on construction sites.
Turbidity Monitoring: Requires monitoring water clarity by comparing upstream vs. downstream conditions near the project site; includes requirements to halt work if turbidity levels become excessive.
Post-Construction Stormwater Management and Maintenance: Requires implementing the strategies outlined in the Stormwater Management Plan and ongoing maintenance of any constructed stormwater facilities to continue preventing pollutant discharge into the future.




Resources
• DEQ’s 401 page

o https://www.oregon.gov/deq/wq/wqpermits/Pages/Section-401.aspx
o DEQ’s Stormwater Management Plan Guidelines
o SWMP Template

• USACE’s NWP permitting page
o https://www.nwp.usace.army.mil/Missions/Regulatory/Nationwide/ 

• ODOT’s Water Resources page
o https://www.oregon.gov/odot/geoenvironmental/pages/water.aspx 
o Water Resources Specialist Manual
o ODOT’s SWMP Template (adapted from DEQ’s general template)

• EPA Webinars
o https://www.epa.gov/cwa-401/outreach-and-engagement 9

Presenter Notes
Presentation Notes
DEQ's 401 Page: Stormwater Management Plan submission guidelines, clearly explains DEQ's expectations for SWMP content.

SWMP template: Useful for converting engineering report data into a proper SWMP.

U.S. Army Corps of Engineers Nationwide Permit Page: Includes DEQ's permitting documents, allowing review of standard boilerplate conditions before submitting an application. Also helpful for determining permit type needed and anticipated review timeline (e.g., 3-month vs. 12-month nominal review).

ODOT Program Resources Page: Includes ODOT's own customized SWMP template. Inspired by DEQ's version but tailored specifically to transportation project needs (since DEQ's general template is designed broadly and isn't transportation-specific).

EPA 401 Outreach Webinars: A recently discovered resource. The easiest way to find it is by Googling "EPA 401 outreach." It consists of four separate ~1-hour webinars, each covering the 401 process from a different audience perspective: general public, certifying authorities (state DEQs), federal permitting agencies, and tribes. It's recommended to watch all four, since each covers a different facet of the same process, with enough overlap to reinforce key fundamentals without feeling redundant. Despite the roughly 4-hour total time commitment, the resource was described as genuinely worthwhile.

https://www.oregon.gov/deq/wq/wqpermits/Pages/Section-401.aspx
https://www.oregon.gov/deq/wq/wqpermits/Pages/Section-401.aspx
https://www.oregon.gov/deq/wq/wqpermits/Pages/Section-401.aspx
https://www.oregon.gov/deq/wq/wqpermits/Pages/Section-401.aspx
https://www.nwp.usace.army.mil/Missions/Regulatory/Nationwide/
https://www.nwp.usace.army.mil/Missions/Regulatory/Nationwide/
https://www.oregon.gov/odot/geoenvironmental/pages/water.aspx
https://www.oregon.gov/odot/geoenvironmental/pages/water.aspx
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.epa.gov%2Fcwa-401%2Foutreach-and-engagement&data=05%7C02%7CMelissa.FLORES%40odot.oregon.gov%7C1d5a48bd88f34d1bfdd508ded8903fe8%7C28b0d01346bc4a648d861c8a31cf590d%7C0%7C0%7C639186311249589704%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=jsfrdde5Ybp1yoWTUfm6MRsQsEC7OiWvrkz6gTYhBwU%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.epa.gov%2Fcwa-401%2Foutreach-and-engagement&data=05%7C02%7CMelissa.FLORES%40odot.oregon.gov%7C1d5a48bd88f34d1bfdd508ded8903fe8%7C28b0d01346bc4a648d861c8a31cf590d%7C0%7C0%7C639186311249589704%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=jsfrdde5Ybp1yoWTUfm6MRsQsEC7OiWvrkz6gTYhBwU%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.epa.gov%2Fcwa-401%2Foutreach-and-engagement&data=05%7C02%7CMelissa.FLORES%40odot.oregon.gov%7C1d5a48bd88f34d1bfdd508ded8903fe8%7C28b0d01346bc4a648d861c8a31cf590d%7C0%7C0%7C639186311249589704%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=jsfrdde5Ybp1yoWTUfm6MRsQsEC7OiWvrkz6gTYhBwU%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.epa.gov%2Fcwa-401%2Foutreach-and-engagement&data=05%7C02%7CMelissa.FLORES%40odot.oregon.gov%7C1d5a48bd88f34d1bfdd508ded8903fe8%7C28b0d01346bc4a648d861c8a31cf590d%7C0%7C0%7C639186311249589704%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=jsfrdde5Ybp1yoWTUfm6MRsQsEC7OiWvrkz6gTYhBwU%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.epa.gov%2Fcwa-401%2Foutreach-and-engagement&data=05%7C02%7CMelissa.FLORES%40odot.oregon.gov%7C1d5a48bd88f34d1bfdd508ded8903fe8%7C28b0d01346bc4a648d861c8a31cf590d%7C0%7C0%7C639186311249589704%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=jsfrdde5Ybp1yoWTUfm6MRsQsEC7OiWvrkz6gTYhBwU%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.epa.gov%2Fcwa-401%2Foutreach-and-engagement&data=05%7C02%7CMelissa.FLORES%40odot.oregon.gov%7C1d5a48bd88f34d1bfdd508ded8903fe8%7C28b0d01346bc4a648d861c8a31cf590d%7C0%7C0%7C639186311249589704%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=jsfrdde5Ybp1yoWTUfm6MRsQsEC7OiWvrkz6gTYhBwU%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.epa.gov%2Fcwa-401%2Foutreach-and-engagement&data=05%7C02%7CMelissa.FLORES%40odot.oregon.gov%7C1d5a48bd88f34d1bfdd508ded8903fe8%7C28b0d01346bc4a648d861c8a31cf590d%7C0%7C0%7C639186311249589704%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=jsfrdde5Ybp1yoWTUfm6MRsQsEC7OiWvrkz6gTYhBwU%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.epa.gov%2Fcwa-401%2Foutreach-and-engagement&data=05%7C02%7CMelissa.FLORES%40odot.oregon.gov%7C1d5a48bd88f34d1bfdd508ded8903fe8%7C28b0d01346bc4a648d861c8a31cf590d%7C0%7C0%7C639186311249589704%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=jsfrdde5Ybp1yoWTUfm6MRsQsEC7OiWvrkz6gTYhBwU%3D&reserved=0


Questions?

Cory Engel
Water Resources Program Coordinator
(503) 508-0764
Cory.C.ENGEL@odot.oregon.gov 
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