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Welcome to Build America Buy America, commonly referred to as BABA, training presented by the ODOT Local Agency Certification Program in partnership with ODOT Construction Contract Administration. I’m Hanne Eastwood with the Local Agency Certification Program, and today I’ll begin with an overview of domestic preference laws and applicability. Tiffany Hamilton will cover BABA considerations in the design phase. Next, Mike Dennee will cover requirements and processes during the construction phase, and Scott Aker will wrap up with a series of Certificate of Materials Origin examples to help you apply what you’ve learned today.


OVERVIEW OF LAWS

Buy American Act
(1933)

Buy America Act
(1982)

Domestic Preferences
for Procurements
(2020)

Build America Buy
America Act (2021)

Requires federal procurement preferences for U.S.-
made goods.

41 USC 8301-8305

Requires domestic steel, iron and manufactured
products on federally-funded transportation projects.

23 USC 313, 23 CFR 635.410

Requires domestic preference for procurements with
federal funding.

2 CFR 200.322

Expands domestic materials requirements on federally
assisted infrastructure projects for iron and steel,
manufactured products, and construction materials.

Pub. L. 117-58 (Part of [IJA/BIL), 2 CFR 184



Presenter Notes
Presentation Notes
Hanne

You’ve probably heard of multiple different laws that relate to domestic preference requirements. We’re kicking the training off with a brief overview of some of those laws and how the requirements have evolved over time. This is a very high-level overview—it doesn’t not include the full history of domestic materials preferences on federal aid projects but will help provide some context as we move through the training.

The Buy American Act of 1933 required federal agencies to implement procurement preferences for US mined or manufactured supplies. This was broad in scope of goods but limited to federal agency procurements and did not extend to state or local governments.

In 1982, the Buy America Act instituted domestic preferences for steel, iron and manufactured products on federally funded transportation projects. This meant state and local agencies receiving federal funding for transportation projects had to comply with this law, but to a more limited scope of materials. FHWA also instituted a general waiver of the manufactured products requirements, meaning domestic sourcing of steel and iron was the primary impact.

In 2020, requirements in 2 CFR part 200 extended a general domestic preference for procurements with federal funding—we’ll discuss the impact of this more later.

And then in 2021, Build America Buy America Act, or BABA, expanded domestic materials requirements to apply to federally assisted infrastructure projects for iron, steel, manufactured products and construction materials. So BABA broadened the requirements to all infrastructure projects (instead of the transportation projects in Buy America) and added construction materials to the list. 

BABA didn’t displace the existing domestic preference programs to the extent those existing requirements were consistent with the new law. As a result, USDOT and FHWA reevaluated the programs for consistency, including removing the general waiver for manufactured products to align with BABA and other applicable guidance.


APPLICABILITY BASED ON OBLIGATION DATE

Before May 14, 2022: Buy America iron and steel requirements in effect
May 14, 2022: BABA statutory requirements become effective.

* Alliron, steel, manufactured products and construction materials must be produced in the U.S.
unless a statutory waiver applies.

e FHWA Buy America for predominantly iron and steel materials still applies.
* FHWA manufactured products general waiver still applies.

e USDOT issued a temporary transitional waiver of construction material requirements.
August 16, 2023: USDOT Waiver of Buy America Requirements for De Minimis Costs and Small Grants
October 23, 2023: OMB rule 2 CFR 184 becomes effective, includes waiver processes.
March 20, 2025: FHWA ends Manufactured Products General Waiver.
October 1, 2025: Final assembly of all manufactured products in the U.S.

October 1, 2026: 55% component requirements takes effect.
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So what does all that mean for your projects? The applicability of requirements will depend on your projects’ federal obligation date.

The slide shows timeline sequence of the Buy America and BABA updates applicable to federal aid projects- I’m not going to read through all of this, but this illustrates that it can be a little difficult to keep track of the requirements applicable to a project.

FHWA has a “Buy America-Related Questions and Answers” page that provides specific time-period guidance (we have the Buy America page linked in the resources slide, and you can get to the Q&As from there). Find the Q&A that covers the timeframe that applies to your project’s federal obligation date for detailed guidance on what requirements apply.


APPLIES TO WHICH
PROJECTS & CONTRACTS

FHWA Buy America: Permanently incorporated iron and steel and
manufactured products

All federal-aid projects financed under Title 23

e Highway construction, non-highway construction, and service
contracts

e Contracts not generally considered infrastructures projects like the
purchase of vehicles, equipment, bicycles, trailers, etc.

o Utility agreements eligible for federal assistance
e Railroad agreements eligible for federal assistance

BABA Act — Adds domestic preference for construction materials on

federally assisted infrastructure projects.
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I’ve mentioned briefly some of the categories of projects and contracts that domestic preference requirements apply to and this slide provides a little more detail.

FHWA Buy America requirements apply to permanently incorporated iron, steel and manufactured products.

All federal aid projects financed under Title 23 are subject to domestic preference requirements in 2 CFR part 200. This includes highway construction, non-highway construct, service contracts. It also includes contracts that are not typical infrastructure projects, like purchasing vehicles, bicycles, trailer. So if you are a metropolitan planning organization or a city or county with a project that doesn’t involve ‘traditional’ construction—be aware that there are still domestic preference requirements that may apply to your project if you are purchasing goods.

And then under BABA, the applicability was broadened to cover ‘federally assisted infrastructure projects’ and the term “infrastructure” is to be broadly construed. 
“Agencies should treat structures, facilities, and equipment that generate, transport, and distribute energy - including electric vehicle (EV) charging - as infrastructure.” In particular, those items that serve a “public function” are considered infrastructure under BABA. 

Bottom line: Purchasing a material or product with federal money? You need to analyze whether a domestic purchasing preference will apply to your project.

References: See Section II. of the OMB memo M-22-11. See General FHWA Buy America Federal-aid Program Q&As at Project Applicability and Other Applicabilities 


f I-ai ject, locally f
APPLICABILITY On a federal-aid project, can you locally fund an

agency-furnished materials contract to avoid

Q UESTION Buy America requirements?

a) Yes

b) No

Answer:
b) No

oDoT
MATERIALS &
%PECTIQN
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Ask if anyone knows why local funding the separate contract won’t save the project from non-compliance. 
Turn over to Tiffany to explain the answer on the next slide.



23 USC § 313 BUY AMERICA

§313. Buy America

(a) Notwithstanding any other provision of law, the Secretary of Transportation shall not obligate
any funds authorized to be appropriated to carry out the Surface Transportation Assistance Act of
1982 (96 Stat. 2097) or this title and administered by the Department of Transportation, unless steel,
iron, and manufactured products used in such project are produced in the United States.

(b) The provisions of subsection (a) of this section shall not apply where the Secretary finds—

(1) that their application would be inconsistent with the public interest;

(2) that such materials and products are not produced in the United States in sufficient and
reasonably available quantities and of a satisfactory quality; or

(3) that inclusion of domestic material will increase the cost of the overall project contract by
more than 25 percent.

T

(h) AppLicaTiON TO HIGHWAY PROGRAMS.—The requirements under this section shall apply to all
contracts eligible for assistance under this chapter for a project carried out within the scope of the
applicable finding, determination, or decision under the National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.), regardless of the funding source of such contracts, if at least 1 contract for
the project is funded with amounts made available to carry out this title.

A
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The reason an agency can’t just separately locally fund agency-furnished materials on a federal projects and remain Buy America compliant is because Congress says so in Title 23, USC section 313.  FHWA’s Buy America regulations implement these requirements.
In subsection (a), “The Secretary … shall not obligate any funds authorized under the … Act or this title unless steel, iron, and manufactured products use on the project are produced in the United States.”

In subsection (h), added by Congress under MAP-21 in 2005, all contracts must be Buy America compliant if 1 contract is federally assisted under a project carried out under the scope of a NEPA decision. This was added in response to some large federal projects breaking projects into state/locally funded phases to avoid applying Buy America.


CURRENT USDOT GENERAL WAIVER

USDOT Waiver of Buy America Requirements

for De Minimis Costs and Small Grants —
federal obligation on or after August 16, 2023

De Minimis Costs }

‘ (construction materials/manufactured products)

Small Grants (federal assistance under $500,000) }
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As noted in the timeline of regulatory updates, in August 16, 2023: USDOT Waiver of Buy America Requirements for De Minimis Costs and Small Grants.
We’re going to discuss the de minimis costs – how much and how to calculate the allowances – in considerably more detail later in today’s presentations.
Regarding the small grants waiver, however, it’s worth noting that local agencies may want to consider how much federal assistance they seek on a project if Buy America and BABA will considerably complicate achieving the intended outcomes on smaller projects – this is particularly the case for transportation options, Safe Routes to School, and other non-traditional “infrastructure” projects. 



FHWA
PROJECT
SPECIFIC
WAIVERS

Can the agency design around it?

If the agency absolutely cannot design around it, a Buy America
waiver request may be submitted to FHWA.

This should be as EARLY in project design as possible.

Market research, cost analysis, supporting documents will be
needed to show:

v' A waiver is in the public interest;
v There is insufficient domestic availability of the product(s); or

v' The domestic product(s) will increase the overall project costs
by more than 25%.

Recipient submits to FHWA Oregon Division for initial review.
Division submits to FHWA Office of Infrastructure for formal review
and coordination with Made in America Office for final decision.

Public notice and comment period required.

Approval is not guaranteed.


Presenter Notes
Presentation Notes
Tiffany

FHWA, Federal Government, and AGC all have waiver-related guidance materials.
In FHWA’s Buy America Q and A for Federal-aid Program (on or after March 20, 2025) for updated guidance. See questions under the “Policy” and “Waivers” sections for more details regarding Buy America waivers. 
Note, FHWA Buy America rules also provide an alternate bid procedure under 23 CFR 635.410(b)(3) that would satisfy the waiver requirement for iron and steel if the lowest alternate bid shows the use of domestic iron and steel would increase the overall project costs by more than 25%. For certified LPAs, this would involve special provisions in part 00100 that would need to be submitted to ODOT Certification for review and approval prior to use.



SPECIFICATIONS

* 00160.20(a) Buy America > Domestic iron and steel materials required
if permanently incorporated into the Project.

- De minimis exception: Foreign- and unknown-origin iron and steel
not exceeding the greater of one-tenth of one percent (0.1%) of the
Contract Amount or $2,500. Cost valued on the date the iron or steel
products are delivered to the Project site.

- Remove and replace noncompliant iron and steel materials.

« Certificate of Materials Origin required before incorporating
materials into the project (also see 00165.35(d))

- Contractor to include provision in all subcontracts.
* Waiver: Federal assistance less than $500,000, effective August 16, 2023.

* Updates to (a) over the last few years. See Certified LPA’s General
Conditions & Project Special Provisions.
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00160.20(a) is the specification in the General Conditions dealing with Buy America iron and steel requirements. 
This slide shows the elements of the specification but doesn’t provide an excerpt because this subsection has been updated over the last few years.

Note, the de minimis for non-compliant iron and steel is the greater of one-tenth of one percent (0.1%) of the Contract Amount or $2,500
Buy America provisions state that non-compliant materials are to be removed and replaced at the Contractor’s expense. 

The specifications also require a Certification of Materials Origin and that the Contractor include these provisions in all subcontractor requirements. 00160.20 requires the a CMO, but 00165.35(d) has historically identified which form number applies. Most recently, however, this has been revised to state on a form furnished by the Engineer. 

The USDT small grants waiver applies to Buy America iron and steel requirements as well as the construction materials and manufactured projects.


SPECIFICATIONS conminuep

* 00160.20(d) Build America Buy America Act Requirements = Construction
materials and manufactured products permanently incorporated

Construction materials — Updated definition in November 2023.

Manufactured products - Final assembly in U.S. effective October 1,
2025; 55% of all component parts effective October 1, 2026.

De Minimis exception: Total value of non-compliant products is lesser of
S1 million or 5% of total applicable costs, effective August 16, 2023.

Remove and replace non-compliant Materials.

Certificate of Materials Origin required before incorporating materials
into the project (also see 00165.35(d) or (e))

Contractor to include provision in all subcontracts.

* Waiver: Federal assistance less than $500,000, effective August 16, 2023.

« Several changes to (d) over the last few years. Important to review both
Certified LPA’s General Conditions & Project Special Provisions.
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00160.20(d) is the specification in the General Conditions dealing with Build America Buy America Act requirements for construction materials and manufactured products. 
As with subsection (a), this slide list the elements of the specification but doesn’t provide an excerpt because this subsection has been updated over the last few years. We’ve noted the effective dates related to key updates.

Note, the de minimis for BABA in 00160(d) differs from the de minimis for Buy America iron and steel in 00160.(a). Each must be tracked separately. For BABA, the de minimis foreign materials allowance is the lesser of $1 million or 5% of the total applicable costs. In a few minutes, Mike Dennee and Scott Aker are going to explain in more detail how to calculate and track the de minimis allowance.
As with Buy America, BABA specifications state that non-compliant materials are to be removed and replaced at the Contractor’s expense. 

The specifications also require a Certification of Materials Origin and that the Contractor include these provisions in all subcontractor requirements. 00160.20 requires the a CMO, but 00165.35(e) has historically identified which form number applies. Most recently, however, this has been revised to state on a form furnished by the Engineer. 

The USDOT, as part of its waiver for de minimis for non-domestic materials, provided a waiver for small grants with under $500,000 in federal assistance – this includes all phases of the project, not just the construction phase. This is information is also identified in the BABA specification.  

It’s important to review both your agency’s ODOT-approved General Conditions and the project Special Provisions for this subsection to confirm which version of this specification applies to your project. Because 00160.20 and 00165.35 were updated at different times, you may want to double check your project’s 00165.35 to ensure it either specifies the correct, applicable form or states on a form furnished by the Engineer. 



BUY AMERICA & BABA ON LETTERS OF
PUBLIC INTEREST FINDING (LPIFs)

Buy America/Build America Buy America: How will conformance to Buy America requirements for any iron or
steel materials and Build America Buy America requirements for construction materials that are non-ferrous metals,
plastic and polymer-based products, glass, lumber or drywall be confirmed {applies to federally funded projects only)?
If Buy America or Build America buy America requirements dﬂ,l’n ot apply, please describe why.

Agency-Furnished Materials — Explain in space provided, as applicable:
 Buy America and BABA do not apply to the materials and why not.
 Domestic source(s) are available, and certificate(s) of material origin will
be obtained.
 Domestic source(s) are unavailable, and Agency will specify a portion of
the de minimis will be used by the Agency.

Use of Agency Forces — Explain if the work is for “labor only”. For example, the
work is connection or testing work performed by agency or utility forces that
does not involve permanent installation of materials.
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If the Agency-Furnished materials won’t comply with Buy America and/or BABA, it’s important to include a specification in the project special provisions advising the contract of that fact. See next slide for additional information. 
The Agency Forces LPIF requirements apply in the context of utility and railroad forces work. 


AGENCY-FURNISHED MATERIALS
SPECIAL PROVISIONS NEEDED

00160.30 Agency-Furnished Material

Add provision that identifies the Agency-furnished materials.

00160.20(a) Buy America Act

Add provisions that specify the cost S of Agency-furnished iron and steel, and
the de minimis allowance to the Contractor is reduced by that amount.

00160.20(d) Build America Buy America Act Requirements

Add provisions that specify the cost S of Agency-furnished construction
materials and manufactured products, and the de minimis allowance to the
Contractor is reduced by that amount.

Contact ODOTCertification@odot.oregon.gov —

For the unique Special Provisions for use on Certified LPA projects.
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If your project involves agency-furnished materials, the project Special Provisions will need to identify those materials in 00160.30. 
Additionally, if the agency-furnished materials are of foreign or unknown origin, meaning they won’t comply with Buy America and/or BABA requirements, the Special Provisions must also identify in 00160.20(a) and/or (d) the portion of the de minimis allowance(s) the agency intends to use and that will be unavailable to the Contractor. 
These are unique Special Provisions that are not included on ODOT’s boilerplate special provisions webpage. If a certified agency project needs to use these specifications, check with the person at your agency who is responsible for maintaining your agency’s federal-aid construction contracting templates. They may have a copy of these unique specifications and confirm they are appropriate for use on your project. Currently, the intended, known use for these unique specifications is to address agency-furnished materials needs on ITS projects. 
If not, you can reach out to ODOTCertification@odot.oregon.gov.  

mailto:ODOTCertification@odot.oregon.gov

TIPS FOR PROGRAM & DESIGN TEAMS

* Federal financial assistance threshold = If under or near S500K,
consider the Buy America/BABA implications for going over.

* Market research and early product-level cost analysis may be needed

- Consider how Buy America and BABA covered materials may impact
project scope, design, bid, and contract schedules.

- Consider whether design may be used to minimize the need for
covered Buy America and BABA materials that are not currently
domestically available.

e Be familiar with YOUR agency’s approved General Conditions and Special
Provisions for 00160.20 and 00165.35

* For projects with agency-furnished materials be aware of the need to
ensure Buy America and BABA compliance.
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Before we open up for questions on the design portion, we wanted to sum up with a few tips at the program and design team level.

Keep in mind the federal financial assistance threshold—if you can stay under 500K, that could be a big benefit.

Consider that you may need to do market research on availability of domestically source products. This type of analysis early on can help avoid impacts to project scope, design, bid and contract schedules, especially if you can design to minimize the use of covered materials that are not currently domestically available.

Make sure you are familiar with your agency’s approved general conditions and special provisions for use on federally funded projects.

And finally, if you are using agency furnished materials, be aware of Buy America and BABA compliance requirements.

And with that, we’ll open it up for questions before we continue with the construction phase.


Questions?




(BABA) IN 2026

Michael Dennee, Contract Services Group Coordinator
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REQUIREMENTS FOR
MANUFACTURED PRODUCTS

e Before March 20, 2025, manufactured products were waived from
FHWA's Build America Buy America requirements for Construction
Materials identified as Manufactured Products.

* The new rule aims to maximize the use of domestically produced
Manufactured Products permanently incorporated in federal-aid
highway and bridge projects.

* While Manufactured Products were previously exempt from
meeting the requirements of BABA, they will have to meet the Build
America Buy America Act Requirements in 00160.20(d).

oDoT
MATERIALS &
%PECTION




DEFINITION OF
MANUFACTURED PRODUCTS

“Manufactured Products” means articles, materials, or supplies
which have been:

* Processed into a specific form and shape; or

 Combined with other articles, materials, or supplies to
create a product with different properties than the
individual articles, materials, or supplies.

Common examples:
Pavement Markings, Delineators, Epoxy Resin, etc.

oDoT
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SPECIAL CIRCUMSTANCES

* EV: Presently, EV chargers covered by the EV Charger Waiver should either have already
begun installation or be compliant with both the final assembly and 55 percent
requirements.

* Precast: Precast concrete products that are classified as manufactured products must
have their predominantly iron or steel components meet FHWA’s Buy America
requirements for iron and steel. Similarly, pursuant to § 635.410(c)(2)(ii),

* |ITS: The cabinets or other enclosures of intelligent transportation systems (ITS) and other
electronic hardware systems that are installed in the highway right of way or other real
property and classified as manufactured products must comply with FHWA’s Buy America
requirements for iron and steel if the cabinet or enclosure is predominantly iron or steel.
These specified manufactured products must also comply with FHWA’s Buy America
requirements for manufactured products.

* Ferry: FHWA has granted two nationwide waivers, 1) on February 9, 1994, for ferryboat
equipment and machinery parts. Federal Register, Volume 59 Issue 27

oDoT
MATERIALS &
INSPECTION



https://www.govinfo.gov/content/pkg/FR-1994-02-09/html/94-2906.htm

e Phase 1: (FHWA Funding Obligated after October 1, 2025)

! Final assembly of all manufactured products shall occur in
The rule will the U.S.

be rolled out e Phase 2: (FHWA Funding Obligated after October 1, 2026)
Final assembly of all manufactured products shall occur in
the U.S. AND The cost of components of products mined,
phases, produced, or manufactured in the US. must be greater than
55 percent of the total cost of all components in the
manufactured product.

in two

opoT
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NEW
CERTIFICATE
OF MATERIALS
ORIGIN FORM
(734-5486)

oDoT
MATERIALS &
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A new Certificate of Materials Origin Form
(CMO) has been developed to be utilized in
determining the origin of Iron/Steel,
Construction Materials, and Manufactured
Products. This will replace all previous
versions of the CMO Formes.
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Changes many manufactured products to Construction Materials.



CERTIFICATE
OF MATERIALS
ORIGIN (CMO)

oDoT
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When are CMOs due from the Contractor to the Agency?
a) Atthe time of bid

b) Before incorporating the materials into the project

c) Between Second Notification and Third Notification

d) Anytime prior to project closeout

Answer:
b) Before incorporating the materials into the project
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Obtaining the CMO before incorporating the materials into the project is important to allow the Agency to ensure Buy America and BABA compliance. 



CERTIFICATE OF MATERIALS

ORIGIN FORM (734-5486

ﬂ Department
of Transportation

Certificate of Materials Origin
Iron/Steel, Construction Material (CM) & Manufactured Product (MP)

E Dees twant
r
of g‘:amma!hn

Certificate of Materials Origin

Iron/Steel, Construction Material (CM) & Manufactured Product (MP)

Froject Mame (ection) Contract Mo,
'ﬂ'.d Toern Fle. Hid fbm Harm=
Product Information (as manufactured)
Weaterial Description
Froduct Name (as manufactured)
Manuscturer's Narme uct Murbier
Materials Source (including material of unknown origin) Add Row
Component Material Type(s) Source: City and State/Country !:'I“"r c:‘::-“:“ cz;'c;* % | X
Lumnber [z] | Winnipeg, Manitoba-Canada |:| $100.00 10| %
Mon-ferrous metal [=] | The Dalles, Oregon-Us D S800.00 80| %
Other [=] | Dallas, Texas-US O $100.00 10]|%
Total $1,000.00 100 | %
Manufactured Product Assembly (list location of final product assembly)
Chty State Country

Dallas

Texas us

Big Dig and Pave | E17123 |
Project Mame (Section) Contract No.
510 | PBign on plywood |
Bid ltem Mo, Bid Item Name
Product Information (as manufactured)
pign |
Material Description
btop sign |
Product Name (as manufacturad)
Fid's Signs | pNA |
Manufacturer's Mame QPL Product Number
Materials Source (including material of unknown origin)
Component Material Type(s) Source: City and State/Country S:ﬁ'?m":‘ c::l:;':“‘::ﬂ c;“;g"c';e:‘ %
Lumber _~ || Vancouwer, BC [ $800.00 4047 | %
Mon-ferrous metal _= || The Dalles, OR (| $799.50 4044 | %
Other - || Pallas,TX Il & $300.49 152 %
Non-ferrous metal _+ || Fairbanks, AK [l 577.02 3.9 %
| (| 50.00 0%
= O $0.00 0%
Total 51,977.01 100 | %
Manufactured Product Assembly (list location of final product assembly)
City State Country

Dallas

X

us
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This certification is made for the purpose of establishing materials acceptable under the Contract Specifications titled 000 60.20(a) Buy Amesica and 00160.204d)
Build Arnerica Buy Armerica. All manufacturing processes for the domestic matedals described abowe occurred within the United States of America.
Manufacturers' certificates verifying the origin of the above-described domestic materials will be kept on file for three years following final payment. Copies will be

furnished to the Engineer upon requ

est.

| declare under penalty of perjury or falsification under Oregon and Federal laws that the foregoing is true and correct.

Authorized Representative® Company® Name and Address
Mame Company
1 I 1 |
Title Address 1
| |
Sign Addressd
| I 1 |
Dt City/State/Tip

734-5378_test_d2 (08-25-2025)

*May be Contractor, Subcontractor or Supplier

Submit a new certificate for subsequent shipments if any of the abowe information changes.



DE MINIMIS ALLOWANCES

* For projects with assistance of S500K or more:

BABA — Buy America —
For non-compliant construction materials For non-compliant iron and steel, the
and manufactured products, the lesser of greater of one-tenth of one percent (0.1%)
S1M or 5% of total applicable costs applies. of the total contract amount or $2,500
allowance still applies.

» Need to determine “total applicable  Total contract amount is the

costs” for the project. final contract amount, including changes.
e Use Build America Buy America e Use Foreign Steel Summary,

Total Applicable Costs Worksheet, form 734-1968.

form 734-5436.

oDoT
MATERIALS &
%PECTION
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We’ll be focusing today’s training on how to determine the total applicable project costs, which is not the same as the total contract amount. 


TOTAL
APPLICABLE
COSTS
WORKSHEET,
FORM 734-5436

oDoT
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Oregon
Department

of Transportation

Build America Buy America Act
Total Applicable Costs Worksheet

‘ Print Form

Big Dig and Pave | C17123 |
FOJK! Hame [gechon] Contract No.

Materials costs that count toward the total applicable costs. Submit this worksheet to the RE Office when any construction materials of foreign or unknown origin are
first incorporated into the Project to estimate total applicable costs for the Project and following completion of all On-Site Work. This worksheet must also be submitted
upon the Engineer's request. Incdude iron and steel, manufactured products, and construction materials.

Materials costs that DO NOT count toward total applicable costs include temporary items and exempted item s. BABA does not apply to temporary items. The BABA
preference only applies to articles, materials and supplies that are consumed in, incorporated into, or affixed to an infrastructure project. BABA excludes asphalt products,

cement and cementitious products, aggregates, ore concrete additives.

Bid Item # Material "‘é’:ﬂ‘:f:;m‘;ﬁm“ e Applicable Cost
0240 Geotextile $3,025.36 $3,02536
0280 Guardrail $28432.40 $28432.40
0330 Attenuator 544,000.00 $44,000.00
0340 Sign supports $132,560.99 $132,560.99
0380 Cantilever Signs 5289,765.50 $289,765.50
0430 ITS systems $625,160.75 $625,160.75
0510 Reinforcement $21,633.33 $21,633.33
0550 PVC Pipe $18,634.33 $18,634.33

Add Row Total Applicable Costs §1,163,212.66

This summary represents the total applicable costs of materials that have been, or have been estimated to be, incorporated into the contract under the
Contract Specifications titled 00160.20(d) Build America Buy America. Copies of records and/or invoices used to determine these costs will be fumnished
to the Engineer upon request according to 00170.07.

[

[

Authorized Reprasentative

Company

Date
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Not needed if there are NO Foreign CM items. Filled out by the Contractor. Build America Buy America Total Applicable Costs Worksheet is intended to be completed by the Contractor if foreign construction materials are used and are allowed per specification 00160.20(d). The Contractor may provide the Total Applicable Costs in an alternate format equivalent to the Total Applicable Cost Worksheet. Total applicable costs include construction materials, iron and steel, and manufactured products, it does NOT include cement, asphalt, aggregates, concrete additives, or any temporary items. 



CALCULATE
TOTAL
APPLICABLE
COSTS
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Add the actual costs of the following materials to

determine the Total Applicable Costs:

+ Iron and steel
+ Manufactured products
+ Construction Materials

Or just use the worksheet!




FOREIGN

ore Foreign Construction Materials

gon
of Transportation & Manufactured Products Summary

pig Dig and Pave | r:mz3 |

Progect Name (Saction) Contract Mo,

$1.163.212.66 | pccirm |
Total Applicable Project Casts Faderal Aid No.

D Mo Foreign Construction Materials or Manufactured Products used on this Project

FHA g Foreign Cost Total Cumulative

CONSTRUCTION
MATERIALS &
MANUFACTURED
PRODUCTS
SUMMARY

FORM 734-5437
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Bid Item No. Fareign Materials Description Approved Cusantity Unnits:

Waver em

Par Unit

Foreign Cost

Foraign Cost

0550 &" PV plpe from Canada

10.00

55525

$552.50

455250

10.00

0280 ‘wood posts from Mexico 52555 $255.50 SB0E.00

$B08.00

5808.00

SB0E.00

5808.00

SB08.00

é// $808.00

\ SBOE.00

_—
\ 5808.00
/\ 9 \\/ $B08.00

=\

SBOE.00

| o o | o A

‘ 580800

4
A

vy
Cl/

SB08.00

SBOE.00

$B08.00

SBOE.0D

5808.00

SB08.00

5808.00

$B08.00

DDDDDDDD?

5808.00

Total Value of Permanently Incorporated Foraign Construction Materials and Manufactured Products 5808-0-4

The total value of the non-compliant products (with foreign or unknown origin) is no more than the lesser of $1,000,000 or 5% of the total
applicable costs for the project.

Percent of Mon-Compliant Products =  Total Cumulative Foreign Cost $808.00 0.07%
{fereign or unknown origin) Total Applicable Praject Cost

51.163.212.66

[obtained from Form 734-5436)

| |

Residert Engineer Reprosertative (signature] Datr Region Assumance Specah

signature] Date

Use form for all projects that must comply with Section 00160.20¢d) and contain permanently incorporated construction materials or manufactured products.
See contract spedial provisions for restrictions on foreign construction materials and mamsfactured products.

T34-3437 (10-33-2025) 1of1


Presenter Notes
Presentation Notes
Needs the information obtained from the 734-5436 worksheet. 
The Foreign Construction Material Summary Form 734-5437 is a Semi Final document that is required to be submitted for all Construction Projects. If any C-CMO's submitted by the Contractor indicate that Foreign or Unknown Origin Materials were incorporated, those Materials must be recorded on the form. If there were no Foreign or Unknown Origin Materials incorporated into the project the form should indicate that none were used. 



Form 734-5437 Calculation:

Non-Compliant Construction Materials & Manufactured Products

=XAMIPL

E

applicable costs for the project.

Percent of Non-Compliant Products
(foreign or unknown origin)

opoT
MATERIALS &
%PECTI‘DN

—  Total Cumulative Foreign Cost

$808.00

The total value of the non-compliant products (with foreign or unknown origin) is no more than the lesser of $1,000,000 or 5% of the total

Total Applicable Project Cost
(obtained from Form 734-5436)

$1,163,212.66

0.07%



Presenter Notes
Presentation Notes
Needs the information obtained from the 734-5436 worksheet. 
The Foreign Construction Material Summary Form 734-5437 is a Semi Final document that is required to be submitted for all Construction Projects. If any C-CMO's submitted by the Contractor indicate that Foreign or Unknown Origin Materials were incorporated, those Materials must be recorded on the form. If there were no Foreign or Unknown Origin Materials incorporated into the project the form should indicate that none were used. 



Contract Administration

The Contract Administration Unit is responsible for
uniform administration of all Oregon Department of

Contact the

CONSTRUCTION HOME Transportation construction contracts including: .
« Contract payments, COHSTFUCtIOﬂ
AASHTOWare Project™ « Contract change orders; S .
ection

« Labor compliance;
« Document compliance;

Events and Conferences 800 Airport Road SE

« Measurement and payment; Salem, Oregon 97301
+ Contractor's claims or disputes. Phone: & & (503)986-3000
SERVICES Fax: (503) 986-3096
Tools & Resources Email the Construction Section

Contract Administration
Contract Administration Field Personnel

Lab Services Tools -4
_ Visit this page for more service
Quality Assurance ——

Structure Services
Build America Buy America Act

TRAINING & CERTIFICATION

CONTRACT ADMINISTRATION WEBSITE

https://www.oregon.gov/odot/Construction/Pages/Contract-Administration-Services.aspx

opoT
MATERIALS &
INSPECTION


https://www.oregon.gov/odot/Construction/Pages/Contract-Administration-Services.aspx
https://www.oregon.gov/odot/Construction/Pages/Contract-Administration-Services.aspx
https://www.oregon.gov/odot/Construction/Pages/Contract-Administration-Services.aspx
https://www.oregon.gov/odot/Construction/Pages/Contract-Administration-Services.aspx
https://www.oregon.gov/odot/Construction/Pages/Contract-Administration-Services.aspx

Build America Buy America Act X

« Build America Buy America Tools
o Buy America Exempted Items List (projects before July 1, 2024)
o BABA Listing_and Material Classification of Unique ltems
BA BA « Memo from the State Construction and Materials Engineer
WEBS'TE o Blue Sheets
o Materials Classification Guide
TOO LS o Current Qualified Products (QPL) List
« BABA Memorandums
o CAO009 — Removal of Buy America Exempted Items List (posted 6-25-
2024)
o CAO010 — Build America Buy America (BABA) Resources and the
Accounting of Foreign or Unknown QOrigin Construction Materials
(posted 1-16-2025)

opar
MATERIALS &
INSPECTION



Questions?






Presenter Notes
Presentation Notes
Take a quick 5 minute break!


CMO EXAMPLES

Presented by Scott Aker, Contract Compliance Specialist

Oregon
Department
of Transportation



CERTIFICATE OF MATERIALS
ORIGIN

Form
#734-5486

e Evaluate compliance with
00160.20(a) — Buy America

Iron/Steel

Construction
Materials

e Evaluate compliance with
00160.20(d) — Build America
Buy America

Manufactured
Products

on
B
of Transportation

Certificate of Materials Origin
Iron/Steel, Construction Material (CM) & Manufactured Product (MP)

Frojoct Mams [Saction) Conbract No.

Eid lam Na. Bid Rarmi Mama

Product Information (as manufactured)

Materil Desoiption

Froduct Name (a5 marefachored]

Morararhorars Nama OFL Frocdect Humbar

Materials Source (including materizl of unknown origin)

Component Material Typeis) Sowrce: City and State/Country :::E:‘ c::::m E;m L

- 1 50.00 0%

- | 1 $0.00 0%

- | ] $0.00 1EY

- ] 50.00 0%

= ] S0.00 K3

- | | $0.00 0%

Total 50.00 0%

Manufactured Product Assembly (list location of final product assembly)
City State Country

Thits certification is made for the purpese of establizhing materizk acosptable under the Contract Specifications tithsd 00060 20(a} Buy America and 001 680.204d)
Build Amesrica Buy America. All manufacturing processes for the domestic materisls described abowe occurned within the United States of America

Manufacturers’ certificates verifyang the origin of the above-described domestic materials will be kept on file for three years followineg firald payment. Copees will be
fumished to the Engineer upon request.

| declare under penalky of perjury or falsification under Oregon and Federal laws that the foregaing is true and comrect.

Authorized Representative® Company® Mame and Address

Hama Company

I | |
e Addrgas 1

| l

Sian ‘Adde 2
[ | | |
Data Oy St an

*May be Cortractor, Subcontractor or Supplier

Submit a new certificate for subsequent shipments ¥ any of the above information changes.

TIA-5A86 (07-31-2026) of



PHASE 1 - EXAMPLE 1
FHWA tfunding obligated on or after October 1, 2025

ﬂ

Materials Source (including material of unknown origin)

Component Material Type(s) Source: City and State/Country m c::::n m “ | X
Lumber (] | Winnipeg, Manitoba-Canada =] $200.00 20 | %
Non-ferrous metal [+] | Beijing-China 11 $800.00 80 | %
(=] ] %
Total $1,000.00 100 | %
Manufactured Product Assembly (list location of final product assembly)
Chty State Country

Dallas Texas uUs

This certification is made for the purpose of establishing materials acceptable under the Contract Specifications tited 00160.20(a) Buy America and 00160.20(d)
Build Amedca Buy America. Al manufacturing processes for the domestic materials described above occurred within the United States of America.
Manufacturers’ certificates verifying the origin of the abowve-described domestic matenals will be kept on file for theee years following final payment. Copies will be

fumished to the Engineer upon request.
| declare under penalty of perjury or falsification under Oregon and Federal laws that the foregoing is true and comrect

Authorized Representative* Company® Name and Address
Oregon
Department
of Transportation



PHASE 1 -
EXAMPLE 1

QUESTION

FHWA tfunding
obligated

on or after
October 1, 2025

e 2 Component Manufactured Product
« 20% - Cost of Component from Canada
« 80% - Cost of Component from China

* Final Assembly occurred in the USA.

Domestic or Foreign??



PHASE 1 -
EXAMPLE 1

ANSWER

FHWA funding
obligated

on or after
October 1, 2025

DOMESTIC

v' Final Assembly occurred in the USA



PHASE 1 - EXAMPLE 2
FHWA funding obligated on or after October 1, 2025

Materials Source (including material of unknown origin) Add Row
Component Materlal Type(s) Source: City and State/Country o | compoant | a1 %
Lurmnber [*] | Winnipeg, Manitoba-Canada ] $200.00 20 (%
Non-ferrous metal [*] | The Dalles, Oregon-LS ] $800,00 B0 | %
=] ] %
Total § 1,000,000 100 | %
Manufactured Product Assembly (list location of final product assembly)
City State Country

Wancouver British Columbia Canada

This cestification is made for the purpose of establishing materials acceptable under the Contract Specifications tided 00160 20{a) Buy America and 00160.20(d)
Buikd Arveevics Buy America. Al marufscturing processes for the domestic rmaterials described abowve ooounned within the United States of America.
Manufscturers’ certificates werifying the arigin of the shove-deseribed domestic matedals will be kept on file for thiee years Following finsl payment. Coples will be

Oregon
Department
of Transportation




PHASE 1 —
EXAMPLE 2

QUESTION

FHWA tfunding
obligated

on or after
October 1, 2025

e 2 Component Manufactured Product
* 20% - Cost of Component from Canada
* 80% - Cost of Component from USA

* Final Assembly occurred in Canada.

Domestic or Foreign??



PHASE 1 -
EXAMPLE 2

ANSWER

FHWA funding
obligated

on or after
October 1, 2025

FOREIGN

= Final Assembly occurred outside the USA



PHASE 2 - EXAMPLE 1
FHWA funding obligated on or after October 1, 2026

Materials Source (including material of unknown origin) Add
Component Materlal Type(s) Source: City and State/Country m‘ c::.m:u athcet | *
Lumber (] | Winnipeg, Manitoba-Canada (] $400,00 40 | %
Non-ferrous metal [¥] | The Dalles, Oregon-US [] $600.00 60 | %
(=] ] %
Total $1,000.00 100 | %

Manufactured Product Assembly (list location of final product assembly)

City State Country

Eugene Oregon us

Oregon
Department
of Transportation



PHASE 2 —
EXAMPLE 1

QUESTION

FHWA funding
obligated

on or after
October 1, 2026

e 2 Component Manufactured Product
* 40% - Cost of Component from Canada
* 60% - Cost of Component from USA

* Final Assembly occurred in USA.

Domestic or Foreign??



PHASE 2 —
EXAMPLE 1

ANSWER

FHWA funding
obligated

on or after
October 1, 2026

DOMESTIC

v" Final Assembly occurred in the USA

v' Greater than 55% of the cost of
components are mined, produced,
or manufactured in the USA



PHASE 2 - EXAMPLE 2
FHWA funding obligated on or after October 1, 2026

Materials Source (including material of unknown origin)

‘\

Component Material Type(s) Source: City and State/Country | ot | Sihces I®
Lumber [¥] | Winnipeg, Manitoba-Canada (] $400.00 40 | %
Non-ferrous metal (=] | The Dalles, Oregon-US [] $600.00 60 | %
(= [] %
Total $1,000.00 100 | %
Manufactured Product Assembly (list location of final product assembly)
City State Country
Vancouver British Columbia Canada

Oregon
Department
of Transportation



PHASE 2 —
EXAMPLE 2

QUESTION

FHWA tfunding
obligated

on or after
October 1, 2026

e 2 Component Manufactured Product
* 40% - Cost of Component from Canada
* 60% - Cost of Component from USA

* Final Assembly occurred in Canada.

Domestic or Foreign??



PHASE 2 - FOREIGN

EXAMPLE 2
ANSWER
v Greater than 55% of the cost of
FHWA funding components are mined, produced, or
obligated manufactured in the USA
on or after " Final Assembly occurred outside the USA

October 1, 2026



PHASE 2 - EXAMPLE 3
FHWA funding obligated on or after October 1, 2026

Materials Source (including material of unknown origin)

‘I

Component Material Type(s) Source: City and State/Country m m Sbytet |
Lumber [¥] | Winnipeg, Manitoba-Canada ] $600.00 60 | %
Non-ferrous metal (=] | The Dalles, Oregon-US [] $400.00 40 | %
(=] [] %
Total $1,000.00 100 | %
Manufactured Product Assembly (list location of final product assembly)
City State Country
Eugene Oregon Us

Oregon
Department
of Transportation



PHASE 2 —
EXAMPLE 3

QUESTION

FHWA funding
obligated

on or after
October 1, 2026

e 2 Component Manufactured Product
* 60% - Cost of Component from Canada
* 40% - Cost of Component from USA

* Final Assembly occurred in USA.

Domestic or Foreign??



PHASE 2 —
EXAMPLE 3

ANSWER

FHWA funding
obligated

on or after
October 1, 2026

FOREIGN

v" Final Assembly occurred in the USA

= | ess than 55% of the cost of
components are mined, produced,
or manufactured in the USA



PHASE 2 - EXAMPLE 4

FHWA funding obligated on or after October 1, 2026

Materials Source (including material of unknown origin) Add
Component Matertal Type(s) Source: City and State/Country ] s | et |
Lumber (¥] | Winnipeg, Manitoba-Canada 3 $490.00 49 | %
Non-ferrous metal [+] | The Dalles, Oregon-US [] $510.00 51 (%
(=) [] %
Total $1,000,00 poo | %

Manufactured Product Assembly (list location of final product assembly)

City State Country
Eugene Oregon Us

Oregon
Department
of Transportation




PHASE 2 —
EXAMPLE 4

QUESTION

FHWA tfunding
obligated

on or after
October 1, 2026

e 2 Component Manufactured Product
« 49% - Cost of Component from Canada
« 51% - Cost of Component from USA

* Final Assembly occurred in USA.

Domestic or Foreign??



PHASE 2 —
EXAMPLE 4

ANSWER

FHWA funding
obligated

on or after
October 1, 2026

FOREIGN

v" Final Assembly occurred in the USA

= | ess than 55% of the cost of
components are mined, produced,
or manufactured in the USA



Questions?



__ * PUTTING THE PIECES TOGETHER

V\


Presenter Notes
Presentation Notes
Hanne

We’ve covered design and construction, let's put the pieces together and review some key points.


NON-
COMPLIANT
MATERIALS OVER
THE DE MINIMIS

oDoT
MATERIALS &
INSPECTION

How is the Contractor to address non-compliant
materials over the de minimis allowances?

a) Request a close-conformance exception if it’s just a
little over the de minimis.

b) Request a contract change order to modify the Buy
America or BABA requirements in the contract.

c) Remove and replace non-compliant materials over
the de minimis allowances at the Contractor’s
expense.

Answer: ¢c) Remove and replace non-compliant
materials over the de minimis allowances at the
Contractor’s expense.


Presenter Notes
Presentation Notes
Hanne
What is the impact if non-compliant materials over the de minimis amount are installed on your project?

Are a and b options for federal-aid projects? No.
00160.20(a) and (d) both specify the Contractor is to remove and replace non-compliant materials at the Contractor’s expense.
This is why it’s important to obtain the CMO before the materials are incorporated into the project.



WHAT HAPPENS IF . ..

There is an after-the-fact discovery of inadvertently incorporated foreign products into
a federal-aid project?

This can trigger FHWA review of:

. State’s materials certification procedures

. Degree of diligence by the state and contracting agency to ensure compliance
. Related contract provisions

. Domestic availability of the products in question
. Issues associated with removal and replacement

Possible consequences:
 Removal and replacement of excess foreign products

* Federal non-participation in the costs of the non-compliant products l
* Federal non-participation in the costs of the entire project

Oregon
Department
of Transportation



Presenter Notes
Presentation Notes
Hanne

What happens if, after the project is complete, there is a discovery that foreign materials were inadvertently (not talking about intentional fraud) 
incorporated into a federal aid project.

The bottom line is that diligence by the state and the contracting agency are very important to ensure compliance, as the consequences for non-compliance can be costly.

Resources:
See Q#44 in General FHWA Buy America Federal-aid Program Q&As under Other Applicabilities for more details. 
Note, these consequences assume inadvertent action.


TIPS

4 N N N | )
READ!!! your K hich Review the
Pay attention to Agency’s General Dneom\r/]\/irrllcis qppliqable
the federal Conditions and specifications and

allowance is used

authorization date Special Provision tor the materials forms with your
to determine language to confirm i contractor at
which rules apply. what it says in you are.vlzor ne construction
00160.20(a) and (d). with. kick-off
\_ AN /2ANG J J

oDoT
MATERIALS &
%PECTION



FEDERAL RESOURCES

BABA: IlJA Division G, Title I1X, Sections 70901-70941

Office of Management and Budget Memo MB-22-11:

FHWA Construction Program Guide: Buy America
(includes Q&As and other BABA related resources)

USDOT Made in America (includes links to general and project-specific waivers)

Made in America Waivers Data (searchable database)



Presenter Notes
Presentation Notes
We have a few slides with linked resources to federal, state and other sources. We’ll post these slides so you can use them to access the resources.

https://www.congress.gov/117/plaws/publ58/PLAW-117publ58.pdf
https://www.congress.gov/117/plaws/publ58/PLAW-117publ58.pdf
https://www.congress.gov/117/plaws/publ58/PLAW-117publ58.pdf
https://www.whitehouse.gov/wp-content/uploads/2022/04/M-22-11.pdf
https://www.whitehouse.gov/wp-content/uploads/2022/04/M-22-11.pdf
https://www.whitehouse.gov/wp-content/uploads/2022/04/M-22-11.pdf
https://www.whitehouse.gov/wp-content/uploads/2022/04/M-22-11.pdf
https://www.whitehouse.gov/wp-content/uploads/2022/04/M-22-11.pdf
https://www.whitehouse.gov/wp-content/uploads/2022/04/M-22-11.pdf
https://www.whitehouse.gov/wp-content/uploads/2022/04/M-22-11.pdf
https://www.fhwa.dot.gov/construction/cqit/buyam.cfm
https://www.transportation.gov/office-policy/transportation-policy/made-in-america
https://www.madeinamerica.gov/waivers/

ODOT RESOURCES

Boilerplate Special Provisions

Contract Administration page (see Build America Buy America drop down)

@E  Certificate of Materials Origin Form 734-5486

$ Build America Buy America Total Applicable Costs Worksheet Form 734-5436

X Foreign Construction Materials and Manufactured Products Summary Form 734-5437

(*)  Materials Classification Guide



https://www.oregon.gov/odot/Business/Pages/Special-Provisions.aspx
https://www.oregon.gov/odot/construction/pages/contract-administration-services.aspx
http://www.oregon.gov/odot/forms/2ODOT/7345486.pdf
https://www.oregon.gov/odot/Forms/2ODOT/7345436.pdf
https://www.oregon.gov/odot/Forms/2ODOT/7345437.pdf
https://www.oregon.gov/odot/Construction/Documents/BABA_Materials.pdf

OTHER RESOURCES

AGC Build America Buy America Act Resource Hub

q Finding Domestic Suppliers Resource



https://www.agc.org/babaa-resource-hub
https://www.nist.gov/system/files/documents/2023/08/03/Finding%20US%20Suppliers%20with%20MEPNN-WEB.pdf

General Information & Certificate of Material Origin (CMO) Forms:
Mike Dennee

CO NTACTS Michael.).Dennee@odot.oregon.gov

503-580-2013

Specifications:

Dan Anderson
Daniel.A.Anderson@odot.oregon.gov
or
ODOTSpecifications@odot.oregon.gov
503-986-3777

Qualified Products List (QPL):
Dean Chess

Dean.M.Chess@odot.oregon.gov
503-986-3059

ODOT Local Agency Certification Program:
Tiffany Hamilton/Hanne Eastwood
odotcertification@odot.oregon.gov

Oregon
Department
of Transportation



Presenter Notes
Presentation Notes
If you need to reach any of us with questions, here is the information. And that concludes today’s training. Thank you all for joining us today, and a big thank you to our presenters as well. Have a great afternoon.

mailto:Michael.J.Dennee@odot.oregon.gov
mailto:ODOTSpecifications@odot.oregon.gov
mailto:Dean.M.Chess@odot.oregon.gov
mailto:Dean.M.Chess@odot.oregon.gov
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