IN THE 



 COURT OF THE STATE OF OREGON

FOR THE COUNTY OF 




STATE OF OREGON


)
CASE NO: _______________________


Plaintiff, 

)
)
DA NO: _________________________







)

v.


)
ORDER FINDING THE DEFENDANT 



)
UNABLE TO AID AND ASSIST, 
)
ORDER FOR COMMUNITY RESTORATION
________________________________ 
)
AND PLACEMENT FOR OUT OF CUSTODY
Defendant.

)
DEFENDANT (ORS 161.370(2)(c)(B))






)

DOB: ____________________

)

 
SID:   ____________________

)
This matter came before the Court on _____________________ for a determination of the defendant’s fitness to proceed pursuant to ORS 161.370.

The defendant appeared out of custody, with counsel_


___ OSB #

, 
and the State appeared through 




, OSB # 

.

The Court finds that defendant is charged with the following offenses (listed in order of seriousness by crime classification):

Crime Name:
    Crime ORS#:
     Felony/Misd/Viol:     Maximum Sentence:      Booking Date:

Based on the Court’s review and consideration of:

 FORMCHECKBOX 
 The report of certified evaluator



, dated 


   ; 

 FORMCHECKBOX 
 Consultation from the community mental health program (CMHP), dated 
_____
;
 FORMCHECKBOX 
 Consultation from a local entity that would be responsible for supervising the defendant if released, to wit: ________________________, dated _____________;

 FORMCHECKBOX 
 The Court’s inquiry and observation of defendant at the hearing;


 FORMCHECKBOX 
 The defense counsel’s representation;


 FORMCHECKBOX 
 Other information provided, to wit: _____________________________________.
THE COURT being fully informed FINDS the defendant lacks the fitness to proceed, as defined by ORS 161.360(2), and: 
1.
In consideration of the primary and secondary release criteria (ORS 135.230), the least restrictive option appropriate for the defendant, the needs of the defendant and the interests of justice, the appropriate action for this defendant is community restoration pursuant to ORS 161.370(2)(c)(B).
2.
Defendant does not require a hospital level of care due to the defendant’s dangerousness and the acuity of symptoms of the defendant’s qualifying mental disorder.
3.
Based on the consultation performed by ______ County CMHP, the services and supervision necessary to allow the defendant to gain or regain fitness to proceed are available in the community.

It is therefore ORDERED:

1.
The criminal proceeding against the defendant in the aforementioned matter is suspended, except as provided by ORS 161.370(16).
2.
The defendant shall appear at __________________ (name and address of residence or facility) at the date and time determined by the CMHP.  The defendant shall reside at this location and shall not move without prior permission of the Court.  
3.
Defendant shall participate in community restoration pursuant to ORS 161.370(2)(c)(B).  Defendant shall meet with _____ County CMHP to address the requirements of community restoration.  Defendant shall comply with all of the requirements of community restoration and this order and failure to abide by any requirement may result in a warrant being issued for the defendant’s arrest and possible commitment to OSH.
4.
The ______ County CMHP Director, or director’s designee, shall be responsible for arranging restorative services for the defendant and shall:


(a) 
Set the requirements for community restoration and submit a copy to the court and parties;

(b)
Notify the court if the defendant’s condition changes and that might impact the defendant’s ability to safely remain in community-based restoration or the terms of community restoration in this order need to be modified; 


(c) 
Provide the court with monthly updates on the defendant’s progress in gaining or regaining fitness to proceed which shall include, but are not limited to the defendant’s adherence to the community restoration release requirements and any information that may impact the defendant’s release to community-based restoration;

(d) 

Arrange for the defendant to be evaluated by OSH’s Forensic Evaluation Services or the certified evaluator as described in subsection (5). 
(e)  
Coordinate or provide transportation to and from the forensic evaluations and court appearances in this case; and  

(f) 
Immediately notify the Court if a certified evaluator reports that the defendant, at any time, gains or regains the capacity to stand trial or will never have the capacity to stand trial.   

5.
While the defendant is released on community restoration, all fitness evaluations will be performed by:   FORMCHECKBOX 
 OSH’s Forensic Evaluation Services or  FORMCHECKBOX 
 ________________, a certified evaluator as defined in ORS 161.309.  At the discretion of the evaluator, the evaluation may be conducted via videoconference.  The evaluator shall:

(a)
Coordinate scheduling evaluations with the CMHP;

(b)
Evaluate the defendant within 60 days of arriving at the ordered residence/facility for the purpose of determining whether there is a substantial probability that, in the foreseeable future, defendant will have the capacity to stand trial.  

(c)
Within 90 days of arriving at the ordered residence/facility, notify the Court that:

i. The defendant has the present capacity to stand trial; or

ii. There is a substantial probability in the foreseeable future the defendant will gain or regain the capacity to stand trial and give the court an estimate of time in which the defendant is expected to gain or regain capacity; or

iii. There is no substantial probability that in the foreseeable future, the defendant will gain or regain the capacity to stand trial.

(d)
Submit a progress report update to the court concerning the defendant’s capacity or incapacity at least once every 180 days following the defendant’s arrival at the residence/facility.
(e)
If the defendant fails to appear for the scheduled evaluation, OSH shall notify the court, defense counsel, the deputy district attorney and the CMHP of defendant’s failure to appear. No further evaluation report or progress report is required unless the court issues a new order for defendant’s fitness evaluation.
6.
The following party or entity shall bear the cost of the examination:
______  
The Public Defense Services Executive Director (if, upon motion of the Court or a financially eligible defendant, a CIRCUIT COURT has ordered the examination); 

______  
The County (if a COUNTY or JUSTICE COURT had ordered the examination); 

______  
The County (if the prosecution has requested the examination); 

______  
The Defendant (if the examination was ordered at the request or with the acquiescence of a defendant who is not financially eligible for public defense services); or

______  
Other:  _________________________________________. 
7.
The defendant is required to immediately advise his/her attorney and the _____ County CMHP if cited for any crime or major traffic infraction. 

8.
Duration of Community Restoration

(a)  
 FORMCHECKBOX 
 If defendant is placed in a secure residential treatment facility, the defendant’s placement under this order shall be no longer than the maximum sentence the court could have imposed if the defendant had been convicted or three (3) years, whichever is less. The court may give credit for time in jail to defendants.  Therefore:
i.
The maximum commitment to OSH while unable to aid and assist is:
 FORMCHECKBOX 
 
3 years (if charges are Felony C, B, or A), or
 FORMCHECKBOX 
 
1 year (Misdemeanor A), or
 FORMCHECKBOX 
 
Other 



(maximum of pending charges)
ii.
The effective date for calculating this legal status is:
 FORMCHECKBOX 

Date committed to OSH (date order signed)


, or
 FORMCHECKBOX 
 
Date of arrest/booking 


, or
 FORMCHECKBOX 

Date committed to OSH subtracting/giving credit for  
days of confinement.

(Court relies upon the date provided by the ________ County Sheriff’s Department records for calculation of time in custody since initial booking date.)

(b)
 FORMCHECKBOX 
 If defendant is not placed in a secure residential treatment facility, the defendant’s placement under this order shall terminate by operation of this order on ______________ (date), unless otherwise ordered by the court.

9. 
Any public and any private medical provider in possession of records concerning the defendant shall release those records to the _______ County CMHP for the purpose of, and use in, restoring defendant’s fitness to proceed. These documents shall be provided to the _____ County CMHP within 5 business days of receipt of this order. The Oregon Youth Authority, the Department of Corrections, a community college district or service district, a public university, a school or education service district may, after notifying the CMHP, comply with the court order within 15 business days of receipt of this order. 

10.
The District Attorney, defense attorney, and ______ County Sheriff/jailer shall provide all non-privileged pertinent information about defendant to the CMHP within 5 business days of this court order.
11.
The _____ County CMHP shall arrange for any notices and reports and updates of the examination and/or defendant’s progress in treatment to be filed electronically in the Oregon Judicial Department’s Ecourt system with the Clerk of the Court for ________________ County.   

12.
Further proceedings are set for hearing in Courtroom __________ on _______ at ___________.

DATED: _____________________  

 _______________________________________









Circuit Court Judge

	Defense Attorney 

Name:  _________________________________

Address:  _______________________________

Email:  _________________________________                          

Ph. No.: ________________________________
	Deputy District Attorney 

Name:  _________________________________

Address:  _______________________________

Email:  _________________________________                          

Ph. No.: ________________________________
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