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Preemption Leads to Health Disparities
Constraint on local decisions
Preemption is when the authority of one
level of government to regulate an issue is
limited by a higher level of government.i
This means that when local jurisdictions
want to pass legislation to strengthen
requirements, a state law may preempt, or
not allow local legislation on the matter.
Policies that set a minimum standard of
equal protection allow communities to
adopt stronger, tailored policies that reflect
their community needs and values. Onesize-fits-all policies can constrain local
communities from innovating and taking
needed action that decreases health
disparities.

Health organizations
against preemption
 Institute of Medicine
 Centers for Disease Control
and Prevention (CDC)
 National Institutes of Health
 American Cancer Society
 American Heart Association
 American Lung Association
 Americans for Nonsmokers’ Rights
 Robert Wood Johnson Foundation
 Yale Rudd Center for Food Policy
& Obesity

Preemption is a practice that can slow or
stop community solutions addressing a
wide range of health and social issues including tobacco, food, alcohol and climate
change. ii
Preemption and tobacco policies

Traditionally, the strongest and most innovative tobacco control policies have emerged
from local communities before being adopted at the state or federal level. This is critical
to quickly and effectively respond to emerging tobacco industry practices and new
products.
Healthy People 2020 objective TU-16.2 calls for eliminating state laws that
preempt any type of local tobacco control law.iii
The Centers for Disease Control and Prevention (CDC) have stated that local
communities should retain the right to impose additional measures on the sale,
purchase, use, or promotion of tobacco products and inhalant delivery systems.iv
The tobacco industry pursues preemption to weaken, impede or defeat tobacco control
efforts. This is evidenced by a quote from tobacco company internal documents: “By
introducing preemptive statewide legislation we can shift the battle away from the
community level back to the state legislatures where we are on stronger ground.” -Tina
Walls, Philip Morris, July 8, 1994.v
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Preemption often results in health and social norm disparities between jurisdictions
where local authorities have the ability to adopt policies and jurisdictions where local
authorities are preempted from enacting such policies.
The Oregon Indoor Clean Air Act (ICAA) no longer includes preemption and is an
example of a law that allows local communities to respond to the needs of their
community. Since preemption was lifted, the City of Corvallis and Multnomah County
have enacted stronger smoke free workplace laws than the state law.
Emerging tobacco policies
Many promising retail policies are pioneering
and have yet to be widely implemented.
Statewide retail licensure that sets a minimum
standard allows local communities to continue
to explore and innovate.

Example of anti-preemption
language for legislation
“This section does not prohibit the
governing body of a local
government from adopting
additional licensing requirements
for the retail sale of tobacco
products or inhalant delivery
systems, or from adopting
ordinances or rules that further
restrict the retail sale of tobacco
products or inhalant delivery
systems.”

The federal law governing point-of-sale, The
Family Smoking Prevention and Tobacco
Control Act (TCA), expressly preserves state
and local government authority to go beyond
federal law in regulating key areas of tobacco
point-of-sale practices, including the sale of
flavored tobacco, minimum age of purchase,
retailer density and location, free samples, minimum pack sizes, and coupon
redemption.

Enacting policies at the local level is one of the best ways to make progress in tobacco
control.
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