B. LICENSING/RENEWAL

B.1. General Criteria for Licensing
B.1.a. Public Interest or Convenience
B.1.a.1. Problems at Other Licensed Premises (OAR 845-005-0326(1)

[(OAR 845-05-026(1))]

B.1.a.2. Proximity to Facilities (OAR 845-005-0326(2))
[Proximity to Facilities (OAR 845-05-026(2)(a);
School Objections, [OAR 845-05-025(2)(a)]; Church Objections, (OAR 845-05-
025(2)(b); Hospital Objections, (OAR 845-05-025(c)]

Applicant sought to locate the premises within 500 feet of a park and child-oriented
facility. The Commission found that when the premises was previously licensed,
there were problems in the park which included alcohol-related litter (broken glass),
consumption of alcohol in the park, intoxicated men passed out in the park, loud
music from cars illegally parked near tables in the park, panhandling, and people
being confronted and disruptive in the park and around the community center. The
Commission concluded that alcohol sales at the proposed premises would adversely
affect the park, and that OAR 845-005-0026(2) provided a basis to deny the license.
However, the Commission concluded that good cause to overcome the denial basis
existed in that the proposed operation was consistent with the zoning where the
proposed premises was to be located, the proposed operation was consistent with
the general area, and the adverse impact would not unreasonably affect the park and
community center. The finding that the adverse impact would not unreasonably affect
the facility was based on the conclusion that the area where the premises and facility
are located had changed due to factors other than the fact that liquor was no longer
sold at this location, that the previous problems had been taken care of largely due to
police and community involvement, and that there was a change in the character of
the neighborhood. These changes, coupled with Applicant’s responsible mode of
operation, experience, and good compliance record at a previous premises also
located next to a park, convinced the Commission that, if restrictions were placed on
the license, the adverse impact of alcohol sales at the premises would not
unreasonably affect the park and community center. Civic Food Mart, OLCC-99-L-
014, December 2000.
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B. LICENSING/RENEWAL

B.1.a.2.

Proximity to Facilities (OAR 845-005-0326(2)) (continued)

[Proximity to Facilities (OAR 845-05-026(2)(a);

School Objections, [OAR 845-05-025(2)(a)]; Church Objections, (OAR 845-05-
025(2)(b); Hospital Objections, (OAR 845-05-025(c)]

Commission concluded that licensing would adversely affect park when: 1) there was
a significant reduction in the number of incidents in the park of drinking in public by
minors and adults, minors intimidating adults to furnish them with alcohol, gang
graffiti and activity, litter, and vandalism, after the previous owner's license was
canceled and alcohol was no longer sold at these premises; 2) there continued to be
a significant gang presence in the neighborhood; 3) unlawful activities and
disturbances related to minors and gangs that were a constant problem in the park
before the preceding owner's license was canceled, shifted down the street to other
licensed markets where they continue despite an increase in police patrols designed
to disperse and discourage such behavior; and 4) the unlawful activities and
disturbances associated with the sale of alcoholic beverages at the market in the
past were likely to return if the license were issued. Fast Market, OLCC-94-L-006,
May 1995.

OAR 845-05-026(2) did not provide a reason to deny the license where the evidence
failed to show that the premises would have an adverse impact on the park. The fact
that when the applicants had a temporary license to sell alcoholic liquor none of their
customers consumed in the park or littered the park with alcoholic beverage
containers was persuasive evidence that the premises would not adversely impact
the park. And, even if the evidence had shown adverse impact, the applicant showed
good cause to overcome any adverse impact because the operation was consistent
with the zoning and the general character of the area, and the adverse impact would
not unreasonably affect the park. Dekum Food Market, OLCC-90-L-005, May 1991.

Package Store license denied where license would significantly interfere with the
treatment of resident alcoholic patients at hospital department located within 500
feet. Plaid Pantries, Inc., Plaid Pantry Market No. 144, OLCC-85-L-042, September
1986. (OAR 845-05-025(2)(c)).

Good cause found to overcome church objections where evidence did not prove that
license issuance would interfere with any of the activities peculiar to churches that
OAR 845-05-025(2)(b) is designed to address. Plaid Pantries, Inc., Plaid Pantry
Market No. 144, OLCC-85-L-042, September 1986. (OAR 845-05-025(2)(b)).

OAR 845-05-025(2)(c) applied where a hospital department that administered
medical treatment to resident patients was located within 500 feet of the proposed
outlet, even though the main hospital was located two miles from the proposed
outlet. Plaid Pantries, Inc., Plaid Pantry Market No. 144, OLCC-85-L-042, September
1986. (OAR 845-05-025(2)(c)).

Good cause was found for overcoming the objection of a church when the evidence
did not show that the license would have an adverse effect on the functioning of the
church, and because an existing licensee was near to the church. Southland
Corporation, 7-Eleven Food Store, OLCC-84-L-014, May 1985. (OAR 845-05-
025(2)(b)).
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B. LICENSING/RENEWAL

B.1.a.2.

Proximity to Facilities (OAR 845-005-0326(2)) (continued)

[Proximity to Facilities (OAR 845-05-026(2)(a);

School Objections, [OAR 845-05-025(2)(a)]; Church Objections, (OAR 845-05-
025(2)(b); Hospital Objections, (OAR 845-05-025(c)]

Church objection that patrons of proposed licensed premises will engage in criminal
acts must be supported by something more than speculation. Southland Corporation,
7-Eleven Food Store, OLCC-84-L-014, May 1985. (OAR 845-05-025(2)(b)).

A church's objections showed unfavorable consideration where license issuance
would be likely to increase noise and shouting and would be disturbing to the church
and its parsonage. The Commission noted that the church had been at its location
longer than the applicant, and that the church had objected to the granting of the
original beer and wine license to the applicant. Clare A. Ericson, Jr., and Clare A.
Ericson, Sr., Pogy's Pub, April 1984. (OAR 845-05-025(2)(b))

Good cause shown to overcome church objection because peak hours at church and
tavern do not conflict, because no specific interference with church activities shown,
because tavern located in downtown area zoned appropriately for tavern, and
because strong public support for tavern shown. Waylon & Willie's, Inc., Waylon &
Willie's, June 1983. (OAR 845-05-025(2)(b))

Application for a Package Store license was granted despite church opposition
because the church facility operated only a small portion of the year and because the
distance from the store to the church indicated that the actual effect of the license
upon the church would be small. Donald and Eleanor McDougal, Mill Creek General
Store, January 1983. (OAR 845-05-025(2)(b))

A Package Store application was denied where the store would be located
immediately across the street from the local schools, where there was a teenage
drinking problem in the community and where the next nearest PS outlet was only .25
miles away. Robert W. Lindell, Corbett Cow, June 1984. (OAR 845-05-025(2)(a))

Objections concerning the public health and safety found to be of greater weight than
support based on public convenience. Robert W. Lindell, Corbett Cow, June 1984.
(OAR 845-05-025(2)(a))

Church objections held not to apply as refusal grounds where church's objections

were not based on any anticipated conflict between the operations of the applicant
and the church. Robert W. Lindell, Corbett Cow, June 1984. (OAR 845-05-025(2)(b))
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B. LICENSING/RENEWAL

B.1.a.3.

Problem Areas (OAR 845-005-0326(3))
[OAR 845-05-026(3)]

Applicants failed to demonstrate that sale or service of alcoholic beverages at the
premises would not substantially contribute to the problems in the area where: (1)
applicants have no consistent track record of problem-controlled alcohol service at
the premises; and (2) they have not demonstrated that the introduction into the
problem area of large numbers of persons at music events 2-3 times a week,
combined with alcohol service, will not contribute to existing problems associated
with alcohol consumption (public drinking and drunkenness, public urination, and
litter), the large number of additional automobiles parked on the street (car prowls),
competition for parking spaces (trespass and potential assaults), and the exposure of
large numbers of patrons to the dangers of the area while transiting between the
premises and automobiles on unlit streets (panhandling, theft, and potential
assaults). B Complex, OLCC-01-L-002, February 2002.

Other uses to which a building may be put should a liquor license be refused is
irrelevant to a determination of good cause. To find otherwise would, ultimately,
require the Commission to explore and determine that there are alternative uses for a
premises that would not have a greater adverse impact on the problem area before
denying a liquor license under OAR 845-005-0326(3). Such an undertaking would be
far outside the charge or expertise of the Commission. B Complex, OLCC-01-L-002,
February 2002.

To satisfy OAR 845-005-0326 (3)(b)(B), the plan must demonstrate a willingness and
the ability to adequately control the proposed premises and patrons’ behavior near
the licensed premises. Willingness can, in many instances, be demonstrated by the
existence of a reasonable compliance plan; ability cannot. To determine ability, the
plan must be examined in the context of the dimensions of the business proposal as
it relates to the sale or service of alcohol, the character of the problem area, and
other facts that bear upon a determination of whether the plan and its agent are likely
to succeed, in the context of the problem area and the business proposal, in the
objective of controlling the proposed premises and the patrons’ behavior near the
premises.

While selecting out types of music entertainment that tend to attract problem crowds
is relevant and indicative of a willingness to control the premises and the patron’s
behavior, an exclusive focus on the type of entertainment overlooks the impact of the
sheer number of people, combined with the service of alcohol, who are being
introduced into a problem area, with its particular characteristics and conditions.
Such a narrow focus foregoes the inquiry into the impact that number of patrons,
interacting with those conditions, will have on existing problems of the area and the
consequent ability to control exacerbation of those problems, if any. B Complex,
OLCC-01-L-002, February 2002.

The specific license restrictions applicants offered to accept, and which the
Commission considered under OAR 845-005-0355(1)(a), were insufficient to provide
good cause to overcome the problem area refusal basis.

B Complex, OLCC-01-L-002, February 2002.
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B. LICENSING/RENEWAL

B.1.a.3.

Problem Areas (OAR 845-005-0326(3)) (continued)
[OAR 845-05-026(3)]

The Commission has considered the following factors as bearing on the willingness
aspect of the good cause requirement: the willingness to have and operate under a
compliance plan; the willingness to have restrictions placed on the license;
cooperation with Regulatory staff, law enforcement personnel, and the community
impacted, particularly in developing a plan and collaborative problem-solving
commitments; financial investment; and membership in and commitment to the
community. Factors bearing on ability have been: the nature and scope of the
business proposal as it relates to the sale/service of alcohol; the contents of the plan
to control the impact of alcohol service/sales; the acceptance of restrictions to the
license that will ensure ability to control; applicant’s compliance history; the current
levels of problem activities in the problem area, without the addition of another liquor
outlet; the character of the problem area, including unique conditions affecting the
ability to control, such as history of the establishment, history of the area, type of
population, etc; and support or opposition by the community based upon perceived
impact of alcohol sales/service. B Complex, OLCC-01-L-002, February 2002.

The Commission concluded that applicants did not have a plan that demonstrated
ability to control the premises and the behavior of patrons near the premises where
insufficient security staff have been committed to patrolling the extended area
hundreds of patrons would have to traverse on foot between the premises and
available parking, through an unlit area with identified existing problems and a high
transient population; and where conditions specific to the location prevent applicants
from having the ability to control problems that would arise if applicants’ plan to serve
alcohol and entertainment to 640 patrons 2-3 nights a week was allowed a license.
These unique conditions include the physical constraints of the area; the persistence
of high transient, homeless, and the alcohol and/or drug-impacted population in the
area; the history of serious and persistent problems of the prior licensee at this
premises; the neighborhood’s history of serious and persistent problems; the
persistence of identified problems, without the addition of large numbers of people
several times a week with direct access to alcohol; and the exacerbation of the
problems projected from that addition. Applicants’ plan for the addition of crowds of
patrons the size proposed, when coupled with the service of alcohol, and projected
into the area near the premises, given its character and unique conditions, is not a
plan demonstrating applicants’ ability to adequately control patrons’ behavior near the
licensed premises. B Complex, OLCC-01-L-002, February 2002.

Potential traffic congestion and shortage of parking spaces in the area do not, in
themselves, constitute grounds for license refusal under OAR 845-005-0326(3) as
unlawful activities, noise, or disturbances. B Complex, OLCC-01-L-002, February
2002.

While the fact that a premises is located in an alcohol impact area is not, by itself, a
basis to deny a license, the fact that an area has been so designated is evidence to
show that the area has the kind of problems identified in the underlying criteria
establishing the alcohol impact area designation.

B Complex, OLCC-01-L-002, February 2002.
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B. LICENSING/RENEWAL

B.1.a.3.

Problem Areas (OAR 845-005-0326(3)) (continued)
[OAR 845-05-026(3)]

The Commission found that the area where the premises will be located had a history
of serious and persistent problems which provided a basis to deny a license to
Applicant, as evidenced by: unlawful activities; noise, and disturbances, including
loud and threatening behavior; drinking in public; public urination; panhandling; loud
music; drug activity; arguments and fights; and excessive litter (broken glass). The
Commission concluded there was good cause to overcome the denial basis where
Applicant had a comprehensive plan, and agreed to restrictions, which, together,
demonstrated a willingness and ability to adequately control the proposed premises
and patrons’ behavior hear the licensed premises. Civic Food Mart, OLCC-99-L-014,
December 2000.

The Commission concluded that the proposed premises would be located in an area
that has a history of serious and persistent problems pursuant to OAR 845-005-
0026(3), where the record showed the following: the Milton-Freewater Police
Department received more calls for service to this area than other areas of town -
approximately 1,000 calls for service concerning unlawful activities and disturbances
within an approximately one and one-half year period; youth gangs, gang fights,
graffiti, and vandalism had been reported in the area; and 18 incidents involving
illegal controlled substances had been reported in the one year prior to the hearing at
liquor establishments located across the street.

However, the Commission concluded that Applicants showed good cause to
outweigh the problem area refusal basis because Applicants showed that they had a
willingness and ability to control the premises. The Commission accepted as
evidence of willingness, the Applicants’ involvement in the community as
demonstrated by his purchase of the real property the premises is located upon, the
operation for a period of time of a bakery, his active participation in the local chamber
of commerce, and providing jobs for others at his premises. The Commission
accepted as evidence of ability to control the premises the fact that problem incidents
have decreased at the premises at Applicants’ initiative, and that Applicants have a
plan for operating the premises that will enable them to control the premises in the
future. The Commission granted a license with restrictions regarding how the
premises are to be operated. Lourdes Family Bakery, OLCC-97-L-016, July 1998.

Despite an applicant's willingness to control problems, the Commission denied
package store license after concluding that the sale of alcohol will substantially
contribute to the neighboring area's problems with disturbances and unlawful
activities based upon: the market's proximity to a park and a parking lot, the history of
problems in the park and parking lot when alcohol was sold at this market in the past,
the absence of such problems near the store since after the preceding owner's
license was canceled, and the current gatherings and gang activity near other alcohol
outlets in the neighborhood that are associated with the sale of alcohol at those
outlets. Fast Market, OLCC-94-L-006, May 1995.
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B. LICENSING/RENEWAL

B.1.a.3.

Problem Areas (OAR 845-005-0326(3)) (continued)
[OAR 845-05-026(3)]

The Commission concluded that the premises would be located in a problem area
and, therefore, there was a basis to deny the license. In reaching this decision, the
Commission determined to give more weight to the view of the city where the city's
view was supported by facts in the record. Such facts included: business owners in
the downtown area formed walking patrols to discourage drug activity in the area; the
city council passed an ordinance in response to and for the purpose of controlling
drug activity in the area; and law enforcement officials for surrounding jurisdictions
identified the area as a main problem area for drug activity. The Commission
concluded that there was not sufficient good cause to outweigh the problem areas
refusal basis, in spite of the applicants' good compliance record at a premises they
currently operate and where the applicants had a compliance plan for the proposed
premises. The Commission concluded that the applicant did not have the ability to
adequately control the premises because he had a record of using alcohol to excess
and was involved in a gun incident at his other premises. Jammers West, Inc.,
OLCC-94-L-005, March 1995.

The Commission granted a license with restrictions where the applicants showed
good cause to overcome the license denial basis of being located in an area with
serious and persistent problems. Applicants were able to show that alcoholic
beverage sales at the premises would not substantially contribute to the problem and
that applicants had the willingness and ability to adequately control the premises and
patron's behavior near the premises. Dekum Food Market, OLCC-90-L-005, May
1991.

When the Commission adopted OAR 845-05-026(3) it intended to provide a reason
for denial based solely on a premises' location in an area with serious and persistent
problems. The problems do not need to be alcohol-related. The Commission
determined that it did not want the conduct of the applicant to be a factor in proving a
prima facie case for denial under this rule. Dekum Food Market, OLCC-90-L-005,
May 1991.

B.1.a.3.
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B. LICENSING/RENEWAL

B.1.a.4.

B.1.a.5.

Off-Premises Sales License (OAR 845-005-0326(4))
[Package Stores (OAR 845-05-026(4))]

Local Government Recommendation (ORS 471.166(1), OAR 845-005-0308)
[(ORS 471.210(3); [OAR 845-05-025(1)])]

The Commission has previously determined that former ORS 471.210(3)
(recommendation from local governing body) does not provide a separate basis for
denying or canceling a liquor license. Similarly, chronic nuisance warning letters
would not provide a basis for canceling a liquor license. Balzer’s Pub & Grill, OLCC-
99-V-019, March 2001.

The Commission has previously received legal advice from the Attorney General's
office that ORS 471.210(3) (recommendation from local governing body) does not
provide a separate basis for denying a license. Nevertheless, the Commission can
examine the factual information provided by the local governing body. Pink Pearl
East, OLCC-89-L-004, December 1989. Reversed and remanded on other grounds,
Martini v. OLCC, 110 Or App 508 (1992).

The Commission concluded that the City Council's negative recommendation was not
a persuasive basis to refuse the license when weighed against the more fully
developed facts in the record of the hearing. The record of the hearing contained
information that was favorable to the licensee that was not considered by the City
Council and there was no opportunity to question witnesses at the City Council
meeting. Sandy Jug, OLCC-88-L-010, October 1988. (OAR 845-05-025(1)).

Adverse city council recommendation was not entitled to weight as an indicator of
public opinion because it could not be determined what information the city
considered and, thus, whether the information the city considered was liquor-related.
Seven Star Market, OLCC-88-L-003, July 1988. (OAR 845-05-025(1)).

Good cause may be shown to overcome a local government recommendation where
the recommendation is founded on reasons which conflict with the Commission's
own criteria on the same subjects. Fleetwood Bar & Buffet, OLCC-87-L-005,
November 1987; ARCO AM/PM Mini-Market, OLCC-85-L-048, October 1986;
Brownsboro Tavern, OLCC-85-L-009, December 1985. (OAR 845-05-025(1)).

City council's concern that licensees did not cooperate with the neighborhood
organization was not a persuasive basis for a negative city recommendation because
the lack of cooperation did not, in this case, involve the effects of a liquor license. E/
Paso, OLCC-86-L-021, March 1987. (OAR 845-05-025(1)).

A local government official who makes a quasi-judicial decision must disclose a
business relationship with one of the affected parties to the other affected parties.
Failure to do so renders the local government's decision void. 1,000 Friends of
Oregon v. Wasco Co. Court, 80 Or App 532, 723 P2d 1034 (1986). (OAR 845-05-
025(1)).

Little weight should be given to local government recommendations against an
application for reasons that have little to do with the effects of the liquor license.
ARCO AM/PM Mini-Market, OLCC-85-L-048, October 1986. (OAR 845-05-025(1)).
B.1.a.4.
B.1.a.5.
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B. LICENSING/RENEWAL

B.1.a.5.

Local Government Recommendation
(ORS 471.166(1), OAR 845-005-0308) (continued)
[(ORS 471.210(3); [OAR 845-05-025(1)])]

Good cause is not shown to overcome a negative local endorsement where the
applicants have corrected some of the problems cited by the local government body,
but other important problems remain uncorrected. Dimitri's Grocery, May 1985.
(OAR 845-05-025(1)).

A local government endorsement is based on due consideration where the local
government's proceedings allowed the applicants and interested members of the
public a thorough opportunity to present their views. loannis and Stavros Karakasis,
Dimitri's Grocery, May 1985. (OAR 845-05-025(1)).

A local government's reasons for a refusal recommendation on a license application
may be inferred from the discussion at the proceedings where the recommendation
was made. Dimitri's Grocery, May 1985. (OAR 845-05-025(1)).

Although city council, in voting to deny application as reconsideration of its first action
to deny, did not state reasons for second vote, Commission inferred that reasons
stated at the first consideration were continuing basis for second vote. Commission
also concluded that city council's finding of "sufficient outlets" was reasonable and
that the applicant failed to show good cause to overcome this basis for the city
council's negative endorsement. Paul D. Hartwell, Rainbow Tavern, November 1984.
(OAR 845-05-025(1)).

The Commission granted renewal of a license despite a negative local endorsement
because applicants had no notice of the County Commission meeting and thus did
not have a reasonable opportunity to be heard. Lee R. and Etta S. Hale, Wapato
Store, January 1984. (OAR 845-05-025(1)).

Court affirmed denial of license based upon City Council recommendation although
part of information considered by council was false. Rotten Roberts, Inc. v. OLCC, 65
Or App 351, 671 P2d 753 (1983). (OAR 845-05-025(1)).

Unexplained city refusal recommendation held insufficient as basis for denial, citing
Morishige v. OLCC, 29 Or App 651, 659, 564 P2d 1359 (1977). Sharon Ann Stopyak,
Elk City Tavern, April 1983. (OAR 845-05-025(1)).

Specially concurring opinion argued that the Commission may not deny a license
based solely on an unreasoned city recommendation. To do so would be an
unqualified delegation of the Commission's licensing power and would, therefore,
exceed the Commission's authority. Morishige v. OLCC, 29 Or App 651, 564 P2d
1359 (1977). (OAR 845-05-025(1)).

B.1.a.5.
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B. LICENSING/RENEWAL

B.1.a.6.

Public Opinion (OAR 845-005-0308(4))
[(OAR 845-05-035)]

The Commission may not use "public opinion," in the sense of popular sentiment, as
a basis upon which to deny a license application. This includes public opinion related
to the exercise of the license privileges. The Commission may use citizen testimony,
relevant to the grounds for denial established by statute and rule, as evidence to
support a denial on one or more of those grounds. No category of citizen testimony
uniformly warrants special weight. The OLCC must weigh the persuasiveness of
testimony on a case-by-case basis. Attorney General Opinion OP-6171-B.

The Commission has held that it will not refuse an application because of public
opinion based on reasons where the result under the Commission's criterion on those
same reasons is that the license should be granted. Specifically, where public opinion
opposed the license because of illegal activities and noisy activities at the premises,
but where the Commission determined that the applicant had shown good cause to
overcome illegal activities and noisy activities, the Commission concluded that the
public opinion did not establish a basis to refuse the license. Sandy Jug, OLCC-88-L-
010, October 1988.

Adverse city council recommendation was not entitled to weight as an indicator of
public opinion because it could not be determined what information the city
considered and, thus, whether the information the city considered was liquor related.
Seven Star Market, OLCC-88-L-003, July 1988.

The Commission should not deny an application due to public opinion on an aspect
of an application, where the result under a Commission license criterion that deals
with same subject is that the license should be granted. Fleetwood Bar & Buffet,
OLCC-87-L-005, November 1987; ARCO AM/PM Mini-Market, OLCC-85-L-048,
October 1986.

Local opposition to nude entertainment was not, in itself, a persuasive basis to deny
a liquor license. Edward and Sharon MacGregor, El Paso, OLCC-86-L-021, March
1987.

Local opposition to nude dancing was a potentially persuasive concern where the
nude dancing could attract problems, such as crime, noise and other disturbances,
that directly affect the livability of a neighborhood. However, licensee had exerted
strong management control to the extent that such problems were not pervasive and,
consequently, were not a persuasive basis for denial. Edward and Sharon
MacGregor, El Paso, OLCC-86-L-021, March 1987.

The smaller the minority of persons opposed, the more compelling their reasons
must be to allow the conclusion that public opinion weighs against license issuance.
Prestige Stations, Inc., ARCO AM/PM Mini-Market, OLCC-85-L-048, October 1986.

The objection that competition from the applicant would financially hurt a nearby
pharmacy was not given any weight because the Commission does not have any
authority to regulate competition between licensees and non-licensees. Plaid
Pantries, Inc., Plaid Pantry Market No. 144, OLCC-85-L-042, September 1986.

B.1.a.6.
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B. LICENSING/RENEWAL

B.1.a.6.

Public Opinion [(OAR 845-005-0308(4))] (continued)
[(OAR 845-05-035)]

Opposition based on likely health and safety dangers related to effect of proposed
outlet on nearby recovering alcoholics carried greater weight than support based on
convenience. Plaid Pantries, Inc., Plaid Pantry Market No. 144, OLCC-85-L-042,
September 1986.

Telephone survey of public opinion held more reliable than mail survey. Plaid
Pantries, Inc., Plaid Pantry Market No. 134, April 1986.

Professional survey of 300 persons held more reliable evidence of public opinion than
city council recommendation based on testimony of 20 persons because of the larger
number of persons expressing opinion in the professional survey. Plaid Pantries, Inc.,
Plaid Pantry Market No. 134, April 1986.

It is beyond the Commission's authority to deny an application based solely on public
objections to the consumption of alcohol. Plaid Pantries, Inc., Plaid Pantry Market
No. 134, April 1986.

Objections that license would cause traffic and parking problems were found to be
within control of the city, and thus entitled to lesser weight. Southland Corporation,
7-Eleven Food Store, OLCC-84-L-014, May 1985.

Objections relating to the effect of the enterprise itself, rather than the effect of the
liquor license, not considered by the Commission. Southland Corporation, 7-Eleven
Food Store, OLCC-84-L-014, May 1985.

Objections based upon claim that patrons and employees of the licensed premises
would engage in criminal or antisocial behavior found unpersuasive because based
on speculation. Southland Corporation, 7-Eleven Food Store, OLCC-84-L-014, May
1985.

A local government recommendation based on extensive public testimony is itself an
indication of public opinion. loannis and Stavros Karakasis, Dimitri's Grocery, May
1985.

Public opinion that has little to do with the effects of a liquor license, such as
concerns about the applicant's short changing customers, should be given little
weight under OAR 845-05-035. loannis and Stavros Karakasis, Dimitri's Grocery,
May 1985.

Adverse public opinion based on speculation is entitled to little weight. David L. and
Paula D. Stribling, Dave's Cozy Corner, July 1984.

Opposition based on health and safety dangers related to teenage drinking carried
greater weight than support based on the convenience of having another place to buy
beer and wine in the community when there was an existing Package Store outlet
only .25 miles away. Robert W. Lindell, Corbett Cow, June 1984.

B.1.a.6.
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B. LICENSING/RENEWAL

B.1.a.6. Public Opinion [(OAR 845-005-0308(4))] (continued)
[(OAR 845-05-035)]

Application was denied because protestors lived closer to the premises than the
supporters, and because the bases for objection were entitled to more weight than
the bases for support. Patrick H. Burrington, Leaburg Tavern, January 1983.

B.1.a.6.
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B. LICENSING/RENEWAL

B.1.b.

B.1.b.1.

Applicant’'s Personal Qualifications

False Statements (ORS 471.313(4)(b), ORS 471.380(1)(b),
OAR 845-005-0325(6))

[(ORS 471.295(4)(b), ORS 471.380(2), [ORS 472.160(4)(b)], OAR 845-05-025(6);
[OAR 845-05-015(3)], ORS 471.425(1))]

Husband held himself out as the owner and manager of the restaurant; he testified in
court that he was a shareholder, the corporate president, and owned the business.
This is contrary to the written statement he provided to OLCC. He had and was
intended to have a significant role in management and the daily operations. He
intentionally told OLCC he would not have a role in order to get a license when he
believed he was unlicensable. This was a material misstatement because it
amounted to putting a false name on the application. Zeba Bistro, OLCC-05-L-003,
June, 2007.

Filing for divorce is not the same as being divorced. In applying for a license while in
the process of divorce, the applicant’s negligent withholding of his wife’s name is a
material false statement because it may have impeded the investigation into the
licensability of his wife. Longhorn Bar & Grill, OLCC-06-L-007, October, 2006.

Beginning with Star Sushi, OLCC-01-L-015, December, 2001, the Commission has,
in the licensing context, effectively required only that a misrepresentation be material.
Intentionality is just one means of proving materiality. There was no evidence in this
case that the applicant’s failure to mention the misdemeanor conviction was
intentional and it did not inhibit the investigation. A false statement regarding a
misdemeanor is not a material misrepresentation, and therefore not a basis to refuse
a license. Shan Creek Café, OLCC-05-L-005, February, 2006.

False statements by son of licensee denying the bank depository agreement, denying
an ownership interest in the business, and denying his involvement in the
management or control of the business were material false statements, providing a
basis to refuse to renew the license. La Gran Cantina, OLCC-00-V-024/-L-009/-L-
010, June 2002.

Applicant denied cheating on the server education test. That denial is evidence of
untruthfulness, but is not material to a license refusal basis. It is not a material false
statement unless intentionally made. The statement was made with the intent of
misleading OLCC into granting the license application, and is “material” on that basis.
Star Sushi, OLCC-01-L-015, December 2001.

Applicant provided false information on the application when he denied use of any
other names. Applicant has used a different first name in the past, but OLCC did not
establish that this omission inhibited its ability to investigate his eligibility for
licensure, or would have resulted in evidence of another ground for license refusal, or
that it was willful. It is not a material omission. Star Sushi, OLCC-01-L-015,
December 2001.

The false statement on the history form of Applicant’s son (to become manager) was
not made by Applicant and is not attributed to Applicant as to materiality or intent.
Star Sushi, OLCC-01-L-015, December 2001.

B.1.b.
B.1.b.1.
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B. LICENSING/RENEWAL

B.1.b.1.

False Statements (ORS 471.313(4)(b), ORS 471.380(1)(b),

OAR 845-005-0325(6)) (continued)

[(ORS 471.295(4)(b), ORS 471.380(2), [ORS 472.160(4)(b)], OAR 845-05-025(6);
[OAR 845-05-015(3)], ORS 471.425(1))]

Applicant’s omission of a prior misdemeanor conviction on his application and his
denial of same when confronted are not material to a license denial basis and,
consequently, not a material false statement unless intentionally made. Applicant’s
statement was deliberately made with the intention of misleading the Commission,
and is “material” on that basis. Star Sushi, OLCC-01-L-015, December 2001.

Applicant’s denial that he had been drinking at the time of a prior crime (and the
existence of a prior citation for drinking on duty while licensed in Hawaii), is material
to a determination of whether Applicant is in the habit of drinking to excess, a refusal
basis. This denial is a material false statement, independent of intentionality. Star
Sushi, OLCC-01-L-015, December 2001.

Applicant’s denial of prior action taken against his license in Hawaii is not material to
a license refusal basis. ORS 471.313(4)(g) does not include or refer to the license
compliance history in another state. It is not a material false statement unless
intentionally made. The statement was made with the intent of misleading OLCC into
granting the license application, and is “material” on that basis. Star Sushi, OLCC-01-
L-015, December 2001.

The Commission has concluded that the test for whether an intentional false
statement has been made is whether the person making it intended to mislead the
Commission when the statement was made. Where the applicant provided the
Commission with his Oregon conviction records, which showed his more recent
criminal and driving convictions, but failed to disclose five California convictions (the
most recent of which was 16 years prior to the application), the failure to provide
information about the California convictions did not prove an intent to mislead the
Commission. Thomas Creek Steak and Seafood, OLCC-00-L-008, April 2001.

Co-licensees, husband and wife, applied for renewal of their PS license. The
Regulatory Program proposed to refuse to renew the license based upon the
husband’s false statements (omission of several of husband’s convictions) on the
current renewal application and prior renewal applications for the same premises.
The Commission conclude that the omissions were material and intentional, even
though the applications were filled out by his wife or bookkeeper and husband did not
review the applications before they were submitted to OLCC. The Commission found
an absence of good cause to outweigh the refusal basis in that: husband had been
cautioned in the past about false statements with regard to convictions and was on
notice to provide full and truthful disclosure; reliance on another to fill out the
application does not provide a good cause excuse, particularly when filled out by a
co-licensee or co-applicant; and husband was aware he had an extensive conviction
record and should have made affirmative efforts to learn the extent of those
convictions and to report them accurately as required by the Commission. Yesenia
Bakery, OLCC-97-L-011, March 1998.

B.1.b.1.
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B. LICENSING/RENEWAL

B.1.b.1.

False Statements (ORS 471.313(4)(b), ORS 471.380(1)(b),

OAR 845-005-0325(6)) (continued)

[(ORS 471.295(4)(b), ORS 471.380(2), [ORS 472.160(4)(b)], OAR 845-05-025(6);
[OAR 845-05-015(3)], ORS 471.425(1))]

OAR 845-05-025(6). The Commission concluded that the evidence failed to prove
that licensee made a false statement when she denied that she was consuming a
drink containing alcoholic liquor. In the case, the Regulatory staff charged that
licensee made a false statement when she told them that she was drinking a non-
alcoholic drink and the evidence failed to prove that her statement was false because
the evidence failed to prove by a preponderance that she was drinking alcoholic
liquor. Two by Six, OLCC-96-L-006, March 1997.

The Commission decided to not deny applicants license for false statements, where
the applicants material false statements were not intentional and were the result of
applicants being illiterate in English and reasonably relying upon the good faith but
flawed translation of their son. Royal Inn Restaurant, OLCC-96-L-018, May 1997.

Applicants are husband and wife. Husband does not read or write English well and
wife wrote answers to relevant Commission questions about husband’s criminal
background on husband’s behalf. Husband contends he did not review the
application before he signed it. Applicants claim the omissions were inadvertent and
that they did not intend to mislead the Commission.

With respect to arrests and convictions, Applicants disclosed 2 traffic violations, but
omitted 2 criminal convictions and an arrest resulting in diversion (Disorderly
Conduct, Assault IV, and Patronizing a Prostitute (diversion)). The Commission
concluded that Applicants intentionally omitted these convictions and arrest as wife
was the victim of the assault and had personal knowledge of its existence; 2 traffic
matters of little significance were listed, but serious charges relevant to assessing
character were omitted. The Commission adopted an additional test of materiality,
concluding that an intentional false statement is a material false statement. The
Commission must be able to rely upon licensees’ honesty in dealing with the
Commission and enforcing alcoholic liquor laws and rules. An applicant who
deliberately withholds information cannot reasonably be relied upon to effectively
enforce Commission laws and rules as a licensee. An intentional false statement
provides a basis to refuse this license because an intentional false statement is a
material false statement. AM/PM Market No. 756, OLCC-95-L-031, July 1996.

The Commission determined to change its policy with regard to what it considers to
be a material false statement. The Commission determined that an applicant's use of
a false name indicates that he would not be a good risk for compliance with alcoholic
liquor laws. The Commission determined that in the future it will consider as material
those false statements which inhibit the Commission's ability to conduct an
investigation into a person's eligibility for a license. Punjab Tavern, OLCC-91-L-015,
April 1992.

A false statement with regard to a misdemeanor conviction was not material because
a misdemeanor conviction is not a basis to refuse to grant the license under ORS
471.295(4)(d) unless it is a conviction of an alcoholic liquor law. Kevin Boyd Shuler,
OLCC-90-S-001, September 1990.

B.1.b.1.
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B. LICENSING/RENEWAL

B.1.b.1.

False Statements (ORS 471.313(4)(b), ORS 471.380(1)(b),

OAR 845-005-0325(6)) (continued)

[(ORS 471.295(4)(b), ORS 471.380(2), [ORS 472.160(4)(b)], OAR 845-05-025(6);
[OAR 845-05-015(3)], ORS 471.425(1))]

Public demand for a license and a lease agreement limiting the co-licensees’
involvement in the licensed premises do not establish good cause to overcome
intentional, material false statements made by the co-licensees. Junction Inn, OLCC-
89-L-009, December 1989.

Licensee's false statement that his son was 21, when in fact he was under 21, was a
basis to refuse to renew the license because the false statement was both material
and intentional. The false statement was material because the statement was made
to hide the presence of a minor on the premises. False statement was intentional
because the licensee intended to mislead the Commission when he made the
statement. Sparkles Tavern, OLCC-88-V-107, September 1989.

A false statement that the applicant decided to make the evening before was
intentional. Kim Hong Restaurant, OLCC-88-L-015, November 1988.

An applicant's family and financial hardships do not overcome intentional, material
false statements as a refusal ground under OAR 845-05-015(3). Kim Hong
Restaurant, OLCC-88-L-015, November 1988.

False statement on the application was not intentional and, thus, not a basis for
service permit refusal where the applicant did not intend for her employer to submit
the application to the Commission with the incomplete information. The five days
between the Commission's receipt of the application and the mailing of the refusal
letter was too short a period to infer that the applicant's failure to contact the
Commission before they contacted her proved an intentional false statement. Cathy
Jo Burgholzer, OLCC-87-SP-011, August 1987.

An applicant's false statement was not material, although it was logically connected
to an issue in the case, where the issue was insubstantial. Gary Ray Burkhart,
OLCC-87-SP-008, August 1987.

Applicant's failure to list convictions on his application was not the result of an intent
to mislead the Commission and, thus, was not a basis for refusal. Applicant had
informed the Commission on a previous application of some of the convictions.
Applicant did not understand that he needed to list the remainder of the convictions
because they were traffic offenses. Albert Diss_Il, OLCC-86-SP-019, March 1987.

Commission concluded an applicant's false statement was not a material false
statement and therefore not a basis to refuse to issue a license under the following
circumstances. Applicant failed to list that he had been convicted two times of
misdemeanor of Theft Il. There is no Commission rule or statute which makes a
conviction of Theft Il a basis for license denial. Staff did not identify the nature of the
materiality of the convictions. David Duane Beck, OLCC-86-S-001, December 1986.

B.1.b.1.
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B. LICENSING/RENEWAL

B.1.b.1. False Statements (ORS 471.313(4)(b), ORS 471.380(1)(b),
OAR 845-005-0325(6)) (continued)
[(ORS 471.295(4)(b), ORS 471.380(2), [ORS 472.160(4)(b)], OAR 845-05-025(6);
[OAR 845-05-015(3)], ORS 471.425(1))]

Applicant's failure to list non-alcohol-related driving convictions on her application
was material where she did not to appear at her hearing to present evidence to
outweigh the Commission staff's argument that the driving convictions showed a
likelihood applicant would not follow the Commission's rules. Linda Joyce Goodell,
OLCC-86-SP-024, February 1987.

Material evidence is defined as that which has a "logical connection" with an issue in
the case. 7455 Incorporated, Jiggles, OLCC-85-L-013, February 1987, affirmed 7455
Inc. v. Oregon Liquor Control Commission, 94 Or App 780, 767 P2d 116 (1989);
affirmed on other grounds, 310 Or 477, 800 P2d 781 (1990).

Where applicant failed to list all of her prior convictions, but did list her more recent
and more serious convictions, the Commission concluded that applicant's failure to
list all of her convictions did not prove an intent to mislead the Commission. David
Duane Beck, OLCC-86-S-001, December 1986; Kimberly Carol LaBare,
OLCC-86-SP-017, October 1986.

Failure to list a violation for which there is a separate statutory basis for license
refusal is a material omission. Kimberly Carol LaBare, OLCC-86-SP-017, October
1986.

The Commission has commonly considered unintentional inaccuracies to be
insufficient grounds to refuse a service permit or license application. Gerold L.
Hodges and Marcia R. Buck, Maynard's Place, OLCC-85- L-012, November 1985;
James C. Pearson and Thurman O. Martin, Hale's Tavern, OLCC-85-L-010, June
1985; Emilio Gutierrez, OLCC-85-SP-002, May 1985; National Sports Organization,
Inc., Medford A's, May 1984; Michael Manuel Ramon, March 1984; Norma Mae
Gallagher, February 1984; Richard and Sunya Porter, Porterhouse, October 1983;
Yvonne J. Blassingame, June 1983.

B.1.b.1.
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B. LICENSING/RENEWAL

B.1.b.2. Tied-House (ORS 471.313(3), OAR 845-005-0320(1))
[(ORS 471.295(3), [ORS 472.160(3)],0AR 845-05-020(1))]

Franchisee of corporation owned by liquor manufacturer and distributor held to have
prohibited relationship with the manufacturer, which justified non-renewal of

franchisee's license. Speck Restaurant v. OLCC, 24 Or App 337, 545 P2d 601
(1976).

B.1.b.2.
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B. LICENSING/RENEWAL

B.1.b.3. Applicant is a Retail Sales Agent (OAR 845-005-0320(6))
[(OAR 845-05-020(6))]

Applications for Package Store licenses were denied under OAR 845-05-020(6)
where applicants were exclusive liquor agents of the Commission. Judy L. Soper,
Robert E. Barber, Eugene Sherwood, James L. Comini, December 1984.

B.1.b.3.
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B. LICENSING/RENEWAL

B.1.b.4.

Failure to Complete Alcohol Server Education (OAR 845-005-0320(7))
[(OAR 845-05-020(7))]

Permittee's lengthy good compliance record, her knowledge and experience in
responsible alcohol service, and the fact that she served only about eight drinks per
week in her job were not persuasive reasons to waive the alcohol server education
requirements. Pamela K. Roth, OLCC-89-SP-140, November 1989.

A request for an extension to complete an ASE course and examination is untimely
where the request is filed after the 45-day period and any extension has run, and the
Commission has issued its proposed refusal letter. Shauna Butler, OLCC-89-SP-036,
May 1989.

When the applicant requested that the Commission reopen the record to add a
statement that he had completed an ASE course and examination after the Proposed
Order was issued, the Commission declined to reopen the record for this purpose.
Christopher Hall, OLCC-89-SP-010, May 1989.

A Service Permit application was granted when the applicant completed an Alcohol
Server Education (ASE) course and examination after the end of the extension
granted by the Service Permit Section, but prior to the applicant's hearing, based on
Service Permit Section policy. Mary Limbrunner, OLCC-89-SP-003, April 1989.

B.1.b.4.
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B. LICENSING/RENEWAL

B.1.b.5. Insufficient Financial Responsibility (ORS 471.313(4)(i),

OAR 845-005-0325(1))
[(ORS 471.295(4)(1), [ORS 472.160(4)(1)], OAR 845-05-025(1) [OAR

845-05-025(3)])]

Applicant did not have sufficient financial responsibility under ORS 472.160(4)(1)
where applicant recently commingled charitable church monies with his own personal
funds. Bruce Williams, Bruce's Bar and Grille, OLCC-85-L-052, October 1986.

(OAR 845-05-025(3))

B.1.b.5.
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B. LICENSING/RENEWAL

B.1.b.6. Unable to Communicate in English (ORS 471.313(4)(j)
OAR 845-005-0325(3))
[(ORS 471.295(4)(j),[ORS 472.160(4)(j)], OAR 845-05-025(3), [OAR 845-05-025(5)])]

ORS 471.295(4)(j) will provide a basis to refuse a license because the applicant had
substantial difficulty communicating in English without the aid of an interpreter;
however, the statute should not provide a refusal basis if the license is conditioned
upon the applicant having an English-speaking employee on duty at all times. Seven
Star Market, OLCC-88-L-003, July 1988.

B.1.b.6
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B. LICENSING/RENEWAL

B.1.b.7.

Conviction History (ORS 471.313(4)(d), ORS 471.380(1)(d),

OAR 845-005-0325(5), ORS 670.280) [(ORS 471.295(4)(d),0ORS 471.380(4),
OAR 845-05-025(5), OAR 845-05-030(3), [OAR 845-005-0326(6)],0RS 670.280,
[ORS 472.160(4)(a)], [OAR 845-09-020)]]

(See also, C.1.i.)

A conviction for not following laws regarding the amount of pseudoephedrine that can
be sold makes it reasonable to infer that the individual is likely to fail to follow the
laws regarding the sale of another legal substance--alcohol. Swan Mart, OLCC-05-L-
008, October, 2006.

Applicant had over four years since his drug conviction, but during that time he
violated his wife’s license and its restrictions at least three times. Both his conviction
and his violations of his wife’s license established that he was a poor risk for
compliance with Oregon liquor laws and there was no good cause to overcome the
refusal. Garcia’s Gas & Mini Mart, OLCC-05-L-007, April, 2006.

Although the term “violent crime” is not specifically defined in the context of criteria
for license refusal, it is reasonable to employ the same definition used in the context
of service permits to determine whether a felony conviction involved violence or
threat of violence to another person. The Commission has determined for service
permits that rape is a violent crime, whether or not forcible compulsion is an element.
In rape the act of penetration, even if consensual, causes or threatens to cause
physical injury or harm to the victim. Under the Bridge Cigarettes, OLCC-05-L-002,
February, 2006.

License applicant’s two controlled substance felony convictions, one conviction for
attempting to elude police, and Rape lll conviction over a 13 year period show a lack
of respect for law that makes it likely the applicant is unlikely to fail to follow the laws
regarding the sale of alcohol. Under the Bridge Cigarettes, OLCC-05-L-002,
February, 2006.

Applicant had a recent felony conviction record of “Carry/Use of a Dangerous
Weapon” and “Felon in Possession of Firearm.” Both convictions involved a
shotgun; the first involved the use of the weapon, the second involved prohibited
possession within Applicant’s home. The first felony involved violence and the threat
of violence to another person, and, via prior precedent, is related to Applicant’s
fitness to hold a liquor license. The second felony shows Applicant’s deliberate
disregard for the terms of his probation and for law; it is related to Applicant’s fithess
to hold a liquor license because the Commission expects its licensees to follow
statutes and rules.

Applicant was unable to show good cause to overcome the refusal basis where
intervening circumstances since the commission of the crimes show repeated
violation of liquor laws while previously licensed at the same establishment. Applicant
is not an acceptable risk for future compliance. Swan Song Inn, OLCC-01-L-004,
November 2001.

The Commission has concluded that it will not question or retry the underlying facts
involved in a conviction. Kimmel's Little Giant, OLCC-95-V-028, June 1996.

B.1.b.7.
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B. LICENSING/RENEWAL

B.1.b.7.

Conviction History (ORS 471.313(4)(d), ORS 471.380(1)(d),

OAR 845-005-0325(5), ORS 670.280) (continued)

[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(5), OAR 845-05-030(3),
[OAR 845-005-0326(6)],O0RS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]
(See also, C.1.i.)

The Attorney General advises the Commission that a licensee’s compliance with a
restriction (prohibiting the consumption of alcoholic beverages) is not determinative
of whether or not a restriction should be removed. In order to make a case for
eliminating the restriction, a licensee would have to establish that the reasons for
establishing the restriction no longer exist or are less compelling. The Peacock
Tavern, OLCC-95-L-024, August 1996.

A conviction of Felony in Possession of a Firearm where the record does not
establish that the underlying incident involved any threat of violence or use of drugs
or alcohol is not a relevant felony conviction for purposes of refusing a license based
upon felony convictions. Buff N Brew, OLCC-94-L-019, July 1995.

Although every conviction and every failure to follow a court order demonstrates an
unwillingness or inability to comply with the law, the Commission does not view every
such infraction as relevant to an applicant’s fitness to be licensed by the
Commission. In the absence of any evidence that alcohol, drugs, or violence were
involved in an applicant’s failure to report to a probation officer or failure to appearin
court concerning a traffic accident, the Commission gave no weight to such incidents.
Buff' N Brew, OLCC-94-L-019, July 1995.

The Commission of a violent crime and the resultant danger to public safety are
related to and weigh against finding that an applicant is fit to serve and sell alcoholic
liquor. Christi R. Boatner, OLCC-93-SPR-136, May 1994 (robbing a person at
gunpoint and conspiring to assault another were violent crimes; Gary W. Treadway,
OLCC-94-SPR-049, August, 1994 (rape, was a violent crime).

Delivery and possession of a controlled substance which results from a single
transaction should merge into one conviction for delivery of a controlled substance.
Combining the two convictions into one is called "merger." The Oregon Courts have
held that "merger exists 'when the completion of one offense necessarily includes
commission of acts sufficient to constitute violation of another statute.' (Citations
omitted.) When there is a merger, a judgment of conviction on only one of the
charges is proper." (Citation omitted.) State v. Finn, 79 Or App 439, 441, 719 P2d
898 (1986). Cynthia D. Knighton, OLCC-94-SPR-027, June 1994.

The Commission granted applicant a service permit in spite of his one felony
conviction, where applicant showed significant good cause and the permit was
granted with a restriction that applicant abstain from using illegal controlled
substances. Christopher K. Chambers, OLCC-93-SPR-102, January 1994.

Two of the applicant's felony convictions, Burglary Il and Ex-Convict in Possession of
a Firearm, were not a basis for refusing the service permit. The record did not
indicate that these felony convictions involved the use of alcohol or illegal drugs. The
applicant's other convictions were related to the use of alcohol and illegal drugs and
provided a basis for service permit refusal. Walter R. Rodriguez, OLCC-93-SPR-089,
November 1993.

B.1.b.7.
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B. LICENSING/RENEWAL

B.1.b.7.

Conviction History (ORS 471.313(4)(d), ORS 471.380(1)(d),

OAR 845-005-0325(5), ORS 670.280) (continued)

[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(5), OAR 845-05-030(3),
[OAR 845-005-0326(6)],O0RS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]
(See also, C.1.i.)

Although applicant had two recent alcoholic liquor law violations, there was good
cause to grant a restricted permit because of applicant's participation in a treatment
program and abstinence from drinking alcoholic liquor. Kelly R. Lawson, OLCC-93-
SPR-020, July 1993.

The Commission determined that applicant's one felony conviction three years ago
was not sufficient to deny a service permit. There was good cause to grant the permit
because applicant had only one felony conviction, three years had passed without
incident, and applicant had been abstinent from drugs for approximately four years.
Martin A. Getzinger, OLCC-92-SPR-159, June 1993.

ORS 670.280's requirement that a felony conviction be related to an applicant's
fitness to hold a service permit was met where a felony was:

- committed while applicant was under the influence of alcohol. Gary Ray Burkhart,
OLCC-87-SP-008, August 1987, and/or

- committed to support an applicant's use of a controlled substance. William M.
Bacon, OLCC-90-SP-234, March 1991 (illegal drugs); Henry W. Bohannon Jr.,
OLCC-91-SP-112, February 1992 (alcohol and illegal drugs).

The Commission concluded that, just as the underlying facts of a felony conviction
must bear a relationship to the specific occupational standards which determine an
applicant's fitness to hold a service permit, the intervening circumstances used to
determine an applicant's eligibility must also bear a relationship to the specific
occupational standards before those intervening circumstances may be used as a
basis for denial. The Commission determined that the applicant's probation violation
for failure to pay court ordered fees required as a condition of probation should not
weigh against finding good cause because the failure to pay fees does not bear a
relationship to the applicant's ability to serve or sell alcoholic liquor. Martin A.
Getzinger, OLCC-92-SPR-159, June 1993.

"Convicted of a felony" means not only a determination of guilt but also an entry of
judgment. State v. Dintelman, 112 Or App 350, 829 P2d 719 (1992).

Just as the underlying facts of a felony conviction must bear a relationship to the
specific occupational standards which determine an applicant's fitness to hold a
service permit, before those facts may form the basis for a denial of the permit,
intervening circumstances must also bear a relationship to the specific occupational
standards before those intervening circumstances may be used as a basis for denial.
Christine M. Lund, OLCC-91-SP-139, March 1992.

Applicant's two felony convictions provided a reason to refuse to issue a service
permit. The applicant's drug-related felony conviction one year ago was too recent in
time to be outweighed and the applicant's felony conviction for DWS, where the
suspension was the result of a DUIIl conviction, showed that applicant voluntarily
failed to follow instructions. Terri Lynn Runft, OLCC-90-SP-237, August 1991. (But
see Stay of Final Order in Section A.2.q.)

B.1.b.7.
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B. LICENSING/RENEWAL

B.1.b.7.

Conviction History (ORS 471.313(4)(d), ORS 471.380(1)(d),

OAR 845-005-0325(5), ORS 670.280) (continued)

[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(5), OAR 845-05-030(3),
[OAR 845-005-0326(6)],O0RS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]
(See also, C.1.i.)

The Commission has concluded that a person’s felony conviction should be treated
as a conviction until such time as it is reversed or set aside. A.J.'s Homestead
Restaurant, OLCC-90-V-021, December 1990; Terri Lynn Runft, OLCC-90-SP-237,
August 1991.

Where applicant had four alcoholic liquor law convictions, the Commission
determined to grant a permit where the record showed applicant had ceased drinking
over one and one-half years ago, and the permit was conditioned on applicant
completing alcohol treatment and remaining abstinent. Marc R. Babb, OLCC-91-SP-
002, July 1991.

Convictions of DUIlI and an open container in a motor vehicle are convictions of
alcoholic liquor laws for purposes of ORS 471.380(4). Marc R. Babb, OLCC-91-SP-
002, July 1991.

Where applicant had two drug-related felony convictions, the most recent of which
was four years ago, and one drug-related probation violation occurring one and one-
half years ago, the Commission concluded that with conditions and restrictions on the
license, there was good cause to grant the service permit. The applicant in this case
had a previous good record of compliance and recommendations from his employer.
James Ray Steele, OLCC-90-SP-087, June 1991.

The Commission concludes, based on the nature of the offense of Driving Under the
Influence of Intoxicants, that the conviction is related to the applicant's fitness to
dispense alcoholic liquor. The applicant's failure to follow laws related to the
consumption of alcoholic liquor, such as Driving Under the Influence of Intoxicants,
shows that the applicant fails to comply with alcoholic liquor laws, which are central
to the license privileges. Marlys McLaury, OLCC-90-SP-238, August 1991.

Despite the applicant's 16 year history of compliance with alcoholic liquor laws and
strong recommendations from her current and past employers, the Commission
found that the applicant failed to show that she had reformed and was not a poor risk
for compliance with alcoholic liquor laws. The applicant had three prior DUII
convictions; she had not completed an alcohol treatment program; and she continued
to consume alcoholic beverages despite a treatment program's recommendation that
she abstain. Marlys McLaury, OLCC-90-SP-238, August 1991.

The Commission found that a felony conviction for robbery was related to the
applicant's fitness to dispense alcoholic liquor due to the circumstances surrounding
this particular conviction. The conviction involved the applicant hindering a fire
inspector who came to his home during an investigation. A service permittee must be
able to cooperate with Commission inspectors during the investigation of possible
liquor law violations. Ronald J. Chavez, OLCC-90-SP-211, July 1991.
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B.1.b.7.

Conviction History (ORS 471.313(4)(d), ORS 471.380(1)(d),

OAR 845-005-0325(5), ORS 670.280) (continued)

[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(5), OAR 845-05-030(3),
[OAR 845-005-0326(6)],O0RS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]
(See also, C.1.i.)

The passage of three and one-half years since the felony conviction did not weigh in
favor of good cause where the applicant was not out in the community during much
of this time period. Ronald Chavez, OLCC-90-SP-211, July 1991.

Applicant showed good cause to overcome felony drug conviction with strong
recommendation from current employer and passage of nearly three years since
applicant's conviction, probation violation, and flight from prosecution of the probation
violation. Diane L. O'Hotto (Choate), OLCC-91-SP-051, October 1991.

Particularly strong and well-articulated recommendations from applicant's employer
and probation officer gave applicant sufficient good cause, despite probation violation
within past year, to overcome denial based on felony drug conviction. Juanita Lee
Ray, OLCC-90-SP-189, May 1991.

Felony conviction for sodomy of minor male was not related to service permit
applicant's fitness to serve alcohol, where there was nothing in the record to indicate
that the circumstances surrounding the crime involved the use of alcohol or drugs.
James E. Estes, OLCC-90-SP-009, June 1990.

The Commission must show a relationship between the felony conviction and the
fitness of the person to dispense alcoholic liquor. ORS 670.280; John O. Myshak,
OLCC-88-V-002, May 1988. The Commission concluded that it was reasonable to
infer that because the applicant had engaged in illegal acts involving one controlled
substance (cocaine), the applicant would be a poor risk for complying with laws
concerning another controlled substance (alcoholic liquor). Loretta J. Clayton,
OLCC-88-SP-002, September 1988.

The Commission concluded that the Commission's Final Order in a previous case
against the same licensee did not provided a basis under OAR 845-05-025(3) for
nonrenewal of the license because the Commission had already determined that the
appropriate sanction for the violations committed in the Final Order was a fine or
suspension of the license. Sandy Jug, OLCC-88-L-010, October 1988.

The applicant showed good cause to overcome a 1981 felony burglary conviction
where the applicant voluntarily gained control over his alcohol problems and had a
favorable report from the probation counselor who had known him for four years.
Gary Ray Burkhart, OLCC-87-SP-008, August 1987.

A felony conviction for driving while suspended that was later reduced to
misdemeanor status was not considered a felony conviction for purposes of bar
disciplinary proceedings. In re Sonderen, 303 Or 129, 734 P2d 348 (1987).
Misdemeanor driving while suspended is not a crime involving moral turpitude. In re
Sonderen, 303 Or 129, 734 P2d 348 (1987).
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B.1.b.7.

Conviction History (ORS 471.313(4)(d), ORS 471.380(1)(d),

OAR 845-005-0325(5), ORS 670.280) (continued)

[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(5), OAR 845-05-030(3),
[OAR 845-005-0326(6)],O0RS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]
(See also, C.1.i.)

Where licensee has a record of DUII convictions, good cause for license renewal
may be shown if the renewal is subject to the condition that the licensee not serve,
sell, or consume alcohol on the licensed premises. Alder Tree Inn, OLCC-87-L-006,
August 1987.

Two misdemeanor convictions for negotiating bad checks are not a basis for license
refusal under ORS 471.380(4), and should not be considered because they are not
alcohol-related convictions or felony convictions under that statute. Madoline Sue
Bray, OLCC-87-SP-006, June 1987.

Good cause for overcoming felony convictions consists of evidence that the service
permit applicant will not be a poor risk for complying with alcoholic beverage laws.
Applicant was not a poor risk because, although she was convicted of two felonies,
the felonies were not alcohol related and she had been a service permittee for 25
years, during which time she had never been cited for a liquor violation. Madoline
Sue Bray, OLCC-87-SP-006, June 1987.

The Commission does not have authority to suspend or fine a service permittee who
is off duty for actions that would be a violation of his service permit if he were on duty
when the violations occurred. Ivan Smith, OLCC-86-V-075, May 1987; Rita Arlene
King, The Sportsman Club, OLCC-87-V-002, May 1987.

Good cause was shown to overcome applicant's record of three felony convictions
where the convictions were 27 years old and the applicant had held a service permit
continuously from 1951 through 1984. Albert Diss Il, OLCC-86-SP-019, March 1987.

Applicant was considered a poor risk to comply with the laws forbidding sale of
alcoholic beverages to minors, where applicant was still receiving mental health
counseling for his sexual abuse problem that led to a felony conviction for sexual
abuse of a minor. Delbert Dean McLachlan, OLCC-86-SP-026, February 1987.

The Commission concluded that applicant has shown good cause to overcome
convictions for violating alcoholic beverage laws (ORS 471.380(4)) where: (1) there
has been a sufficient length of time (three years), since applicant's last convictions,
to conclude that he has changed his behavior; (2) applicant completed an alcohol
treatment program and attended Alcoholics Anonymous meetings for one year
thereafter; (3) applicant has a good work record; and (4) applicant occasionally
consumes a drink, but no longer has a drinking problem. Stanley Wren Case,
OLCC-86-SP-025, January 1987.

The Commission will issue a service permit under ORS 471.380(4) despite a record
of Oregon liquor law convictions where the applicant demonstrates good cause by
showing that the applicant would not present "a poor risk as to compliance with
alcoholic beverage laws." Raymond H. Horn, OLCC-85-SP-017, February 1986.
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B.1.b.7.

Conviction History (ORS 471.313(4)(d), ORS 471.380(1)(d),

OAR 845-005-0325(5), ORS 670.280) (continued)

[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(5), OAR 845-05-030(3),
[OAR 845-005-0326(6)],O0RS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]
(See also, C.1.i.)

Two DUII convictions should not prevent issuance of a service permit under
ORS 471.380(4), where the convictions are four years old and there is evidence that
applicant has worked responsibly as a bartender since the convictions. Kelly Joe
Miller, OLCC-85-SP- 016, December 1985.

Application for RMB license granted despite applicant's recent conviction history.
Commission found good cause to overcome three prior DUIl convictions in spite of
fact that they were recent where applicant showed that he successfully completed an
alcohol treatment program and exhibited self control by abstaining while tending bar
at the premises. Roger H. Lehl and David Deering, Rip City Pub, OLCC-85-L-023,
October 1985.

Service permit granted despite conviction in the United Arab Emirates because the
evidence established neither that the conviction was a felony in the U.A.E. nor that
the crime involved would be a felony in Oregon. Ira David Zunin, OLCC-85-SP-010,
August 1985.

Commission granted renewal of PS license in spite of applicant's recent conviction
history for DUIl and DWS where applicant agreed to condition restricting him from
working on the licensed premises, had ceased alcohol consumption, and had
participated in an alcohol treatment program. James Bloom and Michael Earley, Mt.
Hood College Texaco, OLCC-85-L-004, June 1985.

Good cause may be shown to overcome history of alcohol convictions where the
applicant has successfully completed a treatment program and where sufficient time
has passed since the last conviction. James C. Pearson and Thurman O. Martin,
Hale's Tavern, OLCC-85-L-010, June 1985.

Applicant's participation in alcoholic treatment program did not prove good cause to
overcome conviction history where convictions occurred after the participation in the
treatment program. Leonard L. Moore, OLCC-84-SP-002, September 1984.

Applicant's good record of compliance as a prior licensee did not show good cause to
overcome extensive conviction history as refusal ground. Leonard L. Moore,
OLCC-84-SP-002, September 1984.

Commission is not estopped from denying application because of past convictions, a
list of which was submitted to License Division five years previously, even though
applicant's license had been routinely renewed each year since the record was
submitted. Robert D. Hoblit, Family Zoo Tavern, July 1984.

The Commission concluded that the application should be granted despite applicant's
two felony convictions because one of the convictions is no longer a crime, because
11 years had passed since the convictions, and because the applicant had no other
convictions. Talent Plus, Inc., Slabtown, July 1984.
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B.1.b.8.

Alcohol/Controlled Substance History, Record, Habit of Use to Excess

(ORS 471.313(4)(a), ORS 471.380(1)(a), OAR 845-005-0325(4))

[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(4), OAR 845-05-030(3),
ORS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]

Consumption to excess is not automatically a blood alcohol content of 0.08.
Regardless of blood alcohol content a person may be “under the influence of
intoxicating liquor if his or her mental or physical abilities are affected to a perceptible
degree.” State v. King, 316 OR 437 (1993). Therefore, even if using alcohol to
excess is the legal equivalent of being under the influence, the concept of “excess”
would not necessarily be tied to a particular blood alcohol content. Paola’s Corner,
OLCC-06-L-011, December, 2007.

A case decided after Longhorn does not use the Longhorn presumption of continued
use in accordance with a recent history or record of using alcohol to excess only
because licensee’s refusal was mailed at the same time as the final order in
Longhorn. Had this case been decided using that presumption this licensee would
not have overcome the presumption. Paola’s Corner, OLCC-06-L-011, December,
2007.

Consumption against the recommendation of treatment counselors, in violation of
probation conditions, or against a diagnosis of alcoholism are all examples of
consumption to excess. Paola’s Corner, OLCC-06-L-011, December, 2007.

While not legally required to be abstinent, licensee’s choice not to do so, given his
history, weighs against good cause. Licensee had seven incidents of using alcohol to
excess in a thirteen year period including two incidents in the year of the license
denial. Paola’s Corner, OLCC-06-L-011, December, 2007.

Letters from other business owners regarding the town’s need for a licensed
premises are not recommendations for purposes of good cause to overcome a recent
history or record of using alcohol to excess. Longhorn Bar & Grill, OLCC-06-L-007,
October, 2006.

Where an applicant states that he intended to remain abstinent while on probation,
but refuses to accept a restriction on the license requiring abstinence at all times
there is insufficient evidence to give weight to abstinence as a good cause factor.
Longhorn Bar & Grill, OLCC-06-L-007, October, 2006.

Once it is established that an applicant has had a habit of using alcohol to excess,
the Commission will presume that the applicant has continued to act according to his
habit and continues through the present to have a habit of using alcohol to excess.
An applicant can overcome this presumption by providing evidence that
demonstrates that the applicant’s habit is not current. In general, it will help the
applicant’s case when there is no evidence that the applicant has used alcohol to
excess in the year preceding the applicant’s hearing. Absence of evidence is not
sufficient by itself to overcome the presumption. Longhorn Bar & Grill, OLCC-06-L-
007, October, 2006.

B.1.b.8.

Revised January, 2009

Page 30



B. LICENSING/RENEWAL

B.1.b.8.

Alcohol/Controlled Substance History, Record, Habit of Use to Excess

(ORS 471.313(4)(a), ORS 471.380(1)(a), OAR 845-005-0325(4)) (continued)
[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(5), OAR 845-05-030(3),
ORS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]

The Commission will consider factors in the rule (including passage of time; jail time;
severity of habit; successful completion of treatment; record of compliance;
abstinence; dependence on Antabuse; participation in Alcoholics Anonymous; and
recommendations of treatment counselors, probation officers, and employers who
know and address the history or record of abuse) to determine whether the
presumption of continuing use according to habit is overcome. Longhorn Bar & Grill,
OLCC-06-L-007, October, 2006.

Good cause proved for a grant of service permit where applicant's felony convictions
were over ten years old and applicant had shown sufficient evidence of reform since
the convictions. Michael Manuel Ramon, March 1984.

Where Licensee has a record of 5 DUIIs, the most recent of which was 2 years
before the hearing, and a probation violation for consuming alcohol in violation of a
condition of probation on one occasion within 6 months of the hearing, Licensee has
a recent record of using alcohol to excess. Windy River Restaurant & Lounge &
Fireside Inn, OLCC-02-L-016 & 017, October 2003.

Licensee has not demonstrated good cause to overcome the refusal basis of having
a recent record of using alcohol to excess under the Landmark Saloon factors where
he consumed a drink in violation of a probation condition, which represents a failure
to abstain from consuming alcoholic liquor, unsuccessful participation in treatment
programs, and a lack of passage of a year since the last relevant incident. Because
applicant’s record of DUIlls and probation violation was severe, factors weighing
against good cause significantly outweighed neutral or favorable factors. Windy River
Restaurant & Lounge & Fireside Inn, OLCC-02-L-016/017, October 2003.

An add-partner application was refused where partner had current record or history of
using alcohol and controlled substances to excess and was unable to demonstrate
good cause to overcome the refusal basis. In determining absence of good cause,
the Commission applied the factors set out in Landmark Saloon, OLCC-91-L-005,
January 1992:

The applicant’s abstinence from consuming alcoholic liquor;

Successful participation in treatment programs;

Severity of the applicant’s record;

The applicant’s previous record of compliance with OLCC laws;

Passage of time since the last relevant incident;

Recommendations of counselor, employer or probation officer; and
Conditions and restriction on the license (this factor to be used only if, after
weighing a - f, presence or absence of good cause is closely balanced).
Lariat Lanes & Convenient Services, OLCC-03-L-001, October 2003.
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B.1.b.8.

Alcohol/Controlled Substance History, Record, Habit of Use to Excess

(ORS 471.313(4)(a), ORS 471.380(1)(a), OAR 845-005-0325(4)) (continued)
[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(5), OAR 845-05-030(3),
ORS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]

The Commission concluded that the evidence failed to show Applicant had a current
habit of using alcohol to excess where: Applicant drank only occasionally after
completing an alcohol treatment program; there was no evidence that Applicant was
expressly instructed to abstain from all alcohol consumption at the conclusion of
treatment; Applicant signed no agreement to abstain from all alcohol consumption for
life; and Applicant had not abused alcohol or drunk alcohol to excess in the two years
prior to hearing. Goble Tavern, OLCC-98-L-016, September 1999.

The license was renewed where licensee had a record of using alcoholic liquor to
excess (two DUII arrests which resulted in diversion agreements, one incident of
being visibly intoxicated in a licensed premises, and an evaluation as a Level lll
drinker) but was able to show good cause to overcome her record. The good cause
included completion of two alcohol treatment programs, the recommendation of her
alcohol treatment counselor, a record of using alcohol that was not severe, and a
good record of compliance at the premises with no warnings and no tickets since she
obtained her license over ten years ago. Two by Six, OLCC-96-L-006, March 1997.

For purposes of proving a violation of “being in the habit of using alcoholic liquor to
excess,” the Commission concluded that the habit need not be present or current at
the time of the hearing, as long as it existed at the time the licensee was licensed by
the Commission. The Commission concluded that it has an interest in sanctioning a
licensee for having a habit of using alcohol to excess while the licensee was licensed
by the Commission. Otherwise, the Commission’s performance standards would be
mere hollow threats. The Homestead, OLCC-94-V-074, August 1996.

The Commission concluded the applicant had a record of using alcohol to excess
and denied the license where the applicant had two DUII convictions and one recent
arrest for DUII within a 13 year period. The Commission concluded there was not
good cause to outweigh the refusal basis and that applicant was not a good risk for
compliance because the applicant failed to show that he was taking steps, such as
participation in a treatment program, to control his drinking problem. Jammers West,
Inc., OLCC-94-L-005, March 1995.

The Attorney General advises that the Federal Americans with Disabilities Act applies
to the Commission's licensing activities. Alcoholism is a disability covered under the
ADA. The Attorney General advises that there are additional considerations under the
ADA that the Commission's contested case precedent and the Commission's rules
interpreting ORS 471.295(4)(a) do not address. The Commission should consider: 1.
whether there are reasonable accommodations that can be made for the disabled
applicant; and 2. whether the continued licensing of a licensee would constitute a
direct threat to public health and safety. The Attorney General advises that the
Commission's determination must be based on an individualized assessment, based
on reasonable judgment that relies on current medical evidence or on the best
available objective evidence. The direct threat determination may not be based on
generalizations or stereotypes about the effects of a particular disability. 7-Eleven
Store No. 14495, OLCC-92-L-014, April 1994.
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B.1.b.8.

Alcohol/Controlled Substance History, Record, Habit of Use to Excess

(ORS 471.313(4)(a), ORS 471.380(1)(a), OAR 845-005-0325(4)) (continued)
[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(5), OAR 845-05-030(3),
ORS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]

Because the record did not establish that the applicant was diagnosed to be an
alcoholic, the Commission concluded that the applicant did not have a current habit
of using alcoholic liquor to excess. The record indicated that the applicant was
diagnosed as a "problem drinker." K.C.'s, OLCC-93-L-007, March 1994.

The Attorney General has advised the Commission that the Americans with
Disabilities Act applies to the Commission's licensing activities. If the Commission
bases a decision on a diagnosis of alcoholism, which is a protected disability, the
Commission should consider the following: an individualized assessment of whether
the particular applicant poses a direct threat to the public health and safety; and
whether there are reasonable accommodations for the applicant. K.C.'s, OLCC-93-L-
007, March 1994.

There was good cause to overcome a record of abuse where the license was
restricted to prohibit the applicant from serving alcoholic beverages at the licensed
premises. The applicant was allowed to continue performing building and equipment
maintenance work at the licensed premises. K.C.'s, OLCC-93-L-007, March 1994.

The Commission concluded that applicant has a habit of using alcoholic liquor to
excess and denied the application. Applicant was convicted of DUIl on two
occasions, was evaluated a problem drinker, and her treatment counselor
recommended that she remain abstinent and attend support-group meetings. Even
though applicant's employer gave her a strong recommendation and applicant's job
involves only minimal service of alcoholic liquor, applicant continues to consume
alcoholic liquor on a regular basis, routinely consuming two to three drinks after work.
Diana Langendoerfer, OLCC-92-SP-033, November 1992.

The fact that an applicant is currently taking Antabuse does not establish that the
applicant has a current habit of using alcoholic beverages to excess where the
applicant does not depend upon Antabuse to remain abstinent. Greg S. Scheller,
OLCC-92-SP-022, October 1992.

The Commission found there was no current habit of abuse where the applicant had
no alcohol-related incidents for two years prior to the hearing, the applicant had not
been diagnosed as an alcoholic, and the applicant's current alcohol consumption was
not excessive. April I. Neely, OLCC-92-SP-019, June 1992.

Commission allowed applicant, who continued to drink up through the date of his
hearing after his alcohol treatment counselor of two years prior had advised him to
completely abstain, to supplement the record with current evidence of alcohol use,
diagnosis, and treatment. Applicant showed good cause with a strong employer
recommendation, good history of compliance, abstinence following his initial hearing,
a favorable diagnosis and prognosis from his current treatment counselor, and a
restriction that he abstain completely from drinking alcohol. George A. Morrow,
OLCC-91-SP-011, February 1992.
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B.1.b.8.

Alcohol/Controlled Substance History, Record, Habit of Use to Excess

(ORS 471.313(4)(a), ORS 471.380(1)(a), OAR 845-005-0325(4)) (continued)
[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(5), OAR 845-05-030(3),
ORS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]

Applicant has a habit of using alcoholic liquor to excess where the evidence showed
that applicant drinks until refused further service; over consumed and became
involved in fights; had been "86ed" from premises in his town because of his
behavior while drinking; disregarded his treatment counselor's recommendation that
he cease consuming; denied that he has a drinking problem; and consumes alcoholic
liquor at the present time. Landmark Saloon, OLCC-91-L-005; January 1992.

The Commission concludes that a history of using alcohol to excess can be defined
as a pattern of incidents showing excessive use of alcoholic liquor over a period of
time. Applicant's nine incidents of excessive drinking constituted a recent history of
using alcoholic liquor to excess pursuant to OAR 845-05-025(4)(a). Landmark
Saloon, OLCC-91-L-005; January 1992.

Licensee failed to show good cause to outweigh a recent history of using alcoholic
liquor to excess where applicant continued to drink up to the present time and
continued to drink in spite of the fact that both his psychiatrist and alcohol-treatment
counselor recommended that he abstain. Landmark Saloon, OLCC-91-L-005;
January 1992.

Applicant's dependence on Methadone to abstain from using heroin demonstrated a
present habit of using controlled substances to excess. Applicant's complying with
probation conditions; abstaining completely from using alcohol and unauthorized
controlled substances for the year and one-half preceding the hearing; participating
successfully in Methadone treatment during that same period of time; and four years
good compliance record were not sufficient good cause to outweigh denial based on
past heroin addiction. Sufficient good cause was shown and a service permit granted
after adding a restriction requiring continued Methadone treatment and regular
reporting of urinalysis and breathalizer tests to the Commission. Deborah K. Orlans,
OLCC-91-SP-050, August 1991.

ORS 471.380(1) did not provide a basis to refuse to issue a service permit. Although
the applicant continues to drink one glass of beer or wine on occasion with meals,
there was no evidence that applicant has abused alcohol by over consumption since
1986. Terri Lynn Runft, OLCC-90-SP-237, August 1991.

The evidence failed to establish that applicant had a current habit of using controlled
substances to excess where the applicant had not used illegal controlled substances
for one and one-half years. James Ray Steele, OLCC-90-SP-087, June 1991.

Evidence which established that applicant had not used alcohol or illegal controlled
substances in the year preceding her hearing proved that applicant did not have a
current habit of using alcohol or illegal controlled substances to excess. That the test
results of a twice-weekly, random, urinalysis over the past six months were all
negative was particularly convincing evidence on this point. Juanita Lee Ray, OLCC-
90-SP-189, May 1991.
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B.1.b.8.

Alcohol/Controlled Substance History, Record, Habit of Use to Excess

(ORS 471.313(4)(a), ORS 471.380(1)(a), OAR 845-005-0325(4)) (continued)
[(ORS 471.295(4)(d),ORS 471.380(4), OAR 845-05-025(5), OAR 845-05-030(3),
ORS 670.280, [ORS 472.160(4)(a)], [OAR 845-09-020)]]

The Commission granted a salesman's license in spite of applicant's record of abuse
of alcoholic liquor where applicant showed good cause to outweigh the record of
abuse. Applicant showed that he was unlikely to consume to excess in the future
because he had ceased drinking, was doing well on his job and had the support of
his employer, and agreed to have a restriction on the license that he would not drink.
Richard Robitalle, OLCC-90-S-002, March 1991.

The Commission concluded that licensee failed to show good cause to overcome a
habit of use to excess where licensee: did not have a good record of compliance,
had not sought treatment for her drinking, did not offer to abide by any conditions or
restrictions, and continues to consume alcoholic liquor. The Hide Out, OLCC-89-L-
019, September 1990.

The Commission concluded that licensee had a habit of using alcoholic beverages to
excess where licensee consumed alcoholic beverages to the point of intoxication on
approximately eight occasions over three years, and each of these incidents resulted
in disturbances to which the police responded. The Hide Out, OLCC-89-L-019,
September 1990.

The evidence failed to show a prima facie case that licensee had a record of abuse
where the records showed that licensee had one diversion and one acquittal of DUII
after jury verdict. The Hide Out, OLCC-89-L-019, September 1990.

The preponderance of the evidence did not establish that the applicant had a current
habit of using alcoholic liquor to excess where although the applicant had previously
been diagnosed to be an alcoholic and currently consumes alcoholic beverages, the
record did not indicate that the applicant was instructed to cease drinking alcoholic
beverages by a treatment expert. The record did not indicate that an expert familiar
with the applicant stated that he could not adequately control his drinking without
remaining abstinent. There was no evidence that the applicant was currently using
alcoholic liquor to excess. High Tech Cafe & Deli, OLCC-89-L-014, March 1990.

The Commission refused to renew a salesman's license when the applicant had a
current habit of using alcohol to excess shown by his continuing to drink alcoholic
liquor after he had been diagnosed as an alcoholic and had been advised to stop
drinking by his treatment program. Applicant failed to show good cause to outweigh
the denial criterion. Ronald DiNucci, OLCC-88-S-001.

When a co-licensee resigned as a corporate officer, divested his stock and was no
longer an applicant or licensee, the Commission could not impose a License
restriction barring him from the licensed premises under ORS 471.295(4)(a) and OAR
845-05-025(6). Both establish a license refusal grounds based on the eligibility of an
applicant, that is, the appli