BEFORE THE LIQUOR CONTROL COMMISSION
OF THE STATE OF OREGON

In the Matter of the
Rpplication for a
Dispenser Class A
License by: FINAL

FINDINGS OF FACT,
CONCLUSIONS OF LAW,

AND ORDER

Casa de Ricardo, Inc.
CASA DE RICARDO
Sunriver Country Mall
P.0. Box 3266

Sunriver, Oregon 97702

Deschutes County

A hearing in the above matter was held on the 5th day of
January, 1984, in Bend, Oregon, before Hearings Examiner Allen
R. Scott. The Applicant appeared in person and was not repre-
sented by legal counsel. The Commission wa§ not represented by
legal counsel.

On March 27, 1984 the Commission considered the record of
the hearing, the Proposed Order of the Hearings Examiner, and
applicaple statutes and regulations. Pursuant to this review,
the Commission enters the following:

FINDINGS OF FACT

l. Applicant seeks a Dispenser Class A (DA) license at
CASA DE RICARDO. The premises presently holds a Dispenser
Class C license.

2. The Commission's staff has recommended that the ap-
plication be refused based upon O0AR 845-05-030(1) (sufficient
licensed premises in the locality), 845-05-040(2)(c) (applicant
has not &established inadequate service), 845-05-040(3)(f)

(lesser services), and ORS 472.110(4) (quota).
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3. Casa de Ricardo is located in the Country Mall area
of Sunriver, a large resort approximately 15 miles south of
Bend. Sunriver isva largely "self contained" resort, with vis-
itors tending to remain at the resort to eat and pursue recre-
ation. Sunriver is Unincorporated.

‘ 4., The restaurant features Mexican food. Twelve com-
plete dinners are offered, at $5.95 to $7.95. Two seafood
specialites, shrimp or crab tostada and shrimp or crab enchil-
ada, are also offered, along with four other specialty dishes,
various side dishes, and fourteen a la carte items.

5. The nearest DA outlets with Mexican food are in Bend,
approximately 15 miles away.

6. Sales at the premises nave been as follows:

MONTH FOOD SALES ALCOHOLIC LIQUOR TOTAL SALES
1983

January $ 6,278 $ 1,855 $ 8,133
February 7,908 2,616 10,524
March 10,009 3,208 13,218
April 8,608 2,555 11,163
May 13,084 4,237 17,321
June 21,870 5,850 27,721
July 36,536 10,166 46,702
August 40,3921 11,666 52,587
September 19,068 5,545 24,613
October 6,338 1,913 8,252
November * 2,179 632 2,811
December 10,257 2,707 12,964
Average $15,255 $ 4,413 $19,668

*Closed three weeks for maintenance

7. The premises has been open seven days a week for
lunch and dinner during the summer. From October 1 through
February, the premises has been open only for dinner six days a

week and closed on Mondays.
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8. If the license is granted, Applicant will keep the
premises open seven days a week all year. Applicant also in-
tends to serve lunch all year, beginning March 1, 1984,

9. Applicant will feature an extensive salad bar at
lynch, offering approximately 15 items. |

10, If the license 1is granted, Applicant intends to re-
model the premises to create a lounge. The remodeling will
also result in some expansion of the dining area. After re-
model ing, thes dining room will seat approximately 92 and the
lounge approximately 30.

11. The premises also contains an outdoor patio which
presently seats approximately 32, It is used for about 90 days
each year. Applicant intends to expand the patio to.seat ap-
proximately 56. Applicant will also cover the patio and pro-
vide heéters so that it may be used two to three more hours a
night than at present.

'12. Applicant presently provides service to banquets or
meetings. The remodeling of the premises will permit one din-
ing area, seating approximately 25, to be separated from the
remainder of the premises by a folding device.

13. The Sunriver Country Mall is undergoing an expansion
and modification which will cost a total of approximately $8.5
million. The expansion will include the expansion of com-
merical and retail space, including the relocation and expan-
sion of the grocery store, the construction of 34 condominiums
with limited kitchen facilities, and the construction of vari-

ous recreational facilities. The condominiums will eventually
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include an athletic facility containing swimming pools, courts
and other facilities. The expansion project was begun last
summer and is expected to be completed by the summer of 1984.

14, A road from Sunriver to the Mt. Bachelor ski resort
area was opened during the winter of 1983-84. It is paved ex-
cept for two miles, which will be paved before next year's ski
season. This road reduces the driving time between Sunriver
and Mt. Bachelor from approximately one hour or more to approx-
imately 20 minutes. This new road is expected to increase win-
ter tourism and convention business significantly, and has
already had some effect on Sunriver business during the winter
of 1983-84.

15. Applicant's primary peak period is from about the end
of May to approximately September 15. However, there are sev-
eral other periods during the year when the premises is oper-
ating at something approaching full capacity: President's
weekend in February; Easter and Spring break; Thanksgiving;
Christmas and New Year's; and approximately 25 weekends during
the ski season. RApplicant estimates that the peak periods
total approximately 210 days out of the year.

16. Applicant provided no specific projection of sales if
the license is granted. He did indicate, however, that he be-
lieved sales would increase by as much as 35 to 40 percent,
given the modification and expansion of the premises and the
use of the DA privileges.

17. Sales at existing Dispenser Class A outlets in the

area have been as follows:
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: ALCOHOLIC
AREA FOOD SALES LIQUOR TOTAL SALES

Deschutes County $31,816 $14,392 346,208
Unincorporated Area
of Deschutes County 43,470 19,702 63,172

18. Deschutes County has a population of 64,350. It.pre-
sently has 42 DA and DB licenses. The unincorporated of De-
schutes County has a population of 39,205. It has 11 DA and DB
premises in operation.

19. The nearest dispenser outlet to Applicant's premises
is the Sunriver Lodge, approximately one-quarter mile away.
The next nearest dispenser outlets are in La Pine and Bend,
both about 15 miles from Applicant's premisés.

20. If the license is granted, Applicant intends to have
a lounge wnich is quiet and relaxing with non-amplified music.
The only other lounge at Sunriver, in the Sunriver Lodge, gen-
erally has somewhat louder music, dancing, and an atmosphere
less relaxing than Applicant seeks to create.

21. Applicant has operated with a DC license since the
Fall of 1982. He and his employees are frequently faced with
displeasure on the part of patrons who seek to have a cocktail
without eating a meal. Many ‘customers become angry and leave
the premises upon being informed of the meal requirement.
Other customers leave to nave a cocktail at Sunriver Lodge,
promising to return for dinner. Many, however, do not return.

22. During peak times, patrons must sometimes wait to be

seated for dinner for up to one hour. Many request cocktails
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while they wait but Applicant is unable to provide such service
under the DC license.

23. The Comhission has approximately 60 DA 1licenses
available for issuance throughout the state.

DISCUSSION

Applicant's sales obviously show a marked "seasonality."
Applicant asserted, however, that a Seasonal Dispenser license
would not be appropriate for his situation in that there are
significant peak periods throughout the year. The evidence
also indicates that winter business at Sunriver may increase
substantially because of the new road between Sunriver and the
Mt. Bachelor ski area. In any event, there appears to be no
criterion which makes seasonality of sales a basis for denying
a DA license.

ULTIMATE FINDINGS OF FACT AND CONCLUSIONS OF LAW

l. The existence of sufficient licensed prem-
ises in the locality set out in an appli-
cation shall weigh against granting the
application. For purposes of this section,
the applicant's community will be a 1l0-mile
radius for dispenser licenses and a
two-mile radius for other licenses, unless
the applicant establishes that a substan-
tial portion of the patronage of the premi-
ses is or would be from a larger or smaller
area. OAR 845-05-030(1).

The evidence establishss that Deschutes County has more
than one dispenser outlet per 2,000 population. The evidence
further establishes, however, that the unincorporated area of
Deschutes County, in which Applicant's premises is located, has
significantly fewer dispenser outlets than one per 2,000 popu-
lation. The staff's evidence also notes that there are 21 dis-
penser outlets within a 20-mile radius. However, the criterion
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involved makes a 10-mile radius the relevant area; thus, the
number of outlets within 20 miles, particularly in this case,
where most of them are in Bend, 15 or more miles away, makes
the 20-mile radius irrelevant.

Applicant provided evidence that the Country Mall area of
Sunriver is undergoing an extensive expansion and that the new
road to Mt. Bachelor will increase winter Dbusiness at
Sunriver. These factors tend to balance any showing of suf-
ficiency based upon the mere number of premises in the County.

The Commission concludes that this criterion is not a ba-
sis for denying the application.

2. Preference in licensing may be given to an
applicant showing that the public is not
being adequately served by dispenser out-.
lets, if any, in the applicant's community
as defined in O0AR 845-05-030(1). Evidence
that there is more than one dispenser 1li-
cense per 2,000 people in the applicant's
city or county will be prima facie evidence
that the applicant's community 1is being
adequately served. OAR 845-05-040(2)(c).

Deschutes County has more dispenser outlets than one per
2,000 population. However, Applicant's premises is located in
an area rather isolated from most of the existing premises,
which are in Bend, 15 or more miles away. Furthermore, Sun-
river is basically a destindtion resort, with many of the
visitors desiring to remain in the immediate area rather than
having to travel many miles for dinner and cocktail service.
It should be noted also that there is no evidence that the area
within 10 miles, which is the relevant area under OAR 845-

05-030(1), is served by an adequate number of outlets. Ap-

plicant has also provided evidence that the expansion of the
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Country Mall at Sunriver and the probable increase in winter

business at Sunriver may provide a need for additional DA

~

privileges.
The Commission concludes that the evidence provides some
basis for preference under this criterion.

3. Unfavorable consideration may be given to
an applicant if the applicant's premises
will provide 1lesser services, facilities
and economic benefit to the area or to the
general public, as indicated by actual or
reasonably projected number of patrons
served, seating capacity, banquet facil-
ities, hours of operation, number of
employees, extent of investment in facili-
ties, amenities, or other such charac-
teristics. Gross sales figures may be used
as a basis for determining the number of
patrons served. OAR 845-05-040(3)«(f).

The evidence establishes that Applicant's present gross
sales are below the average for Deschutes County. Applicant

provided no firm projection of sales with the DA license, but

estimated that sales might increase by as much as 35 to 40
percent with a DA license. As Applicant already has a DC
license, an increase of that magnitude may appear unlikely.
However, given the expansion of the Country Mall and the
greater winter business 1likely at Sunriver in the future be-
cause of the new road, this estimate may not be unrealistic.
Nevertheless, even with a 40 percent increase in sales, Appli-
cant's sales will still. be below the County average. However,
given the isolated and somewhat self-contained nature of Sun-

river, it may be that a comparison with the County as a whole,
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or with the unincorporated part of the County, is not as mean-
ingful as it might normally be.  Nevertheless, the sales fi-
gures do provide some evidence that the premises will provide
lesser services and economic benefit than do existing premises.

It should be noted, however, that the staff's original
factual basis for citing this criterion included the fact that
Applicant would serve one meal a day and has no banquet facil-
ity. The evidence Applicant presented at the hearing indicates
that he will be open for two meals a day all year and that his
remodeled premises will contain a separate banquet facility.

The Commission concludes that this criterion provides a
basis for denying the application.

4, Preference for issuance of a dispenser .
license will be given to applicants who
provide dining service or atmosphere which
is unique or substantially different 1in
quality, quantity or type from that offered
by other licensees within a 20-mile radius
as indicated by menu, decor and amenities,
entertainment or other characteristics.
OAR 845-05-040(2)(b).

Applicant provides a substantial Mexican menu. There is
no other dispenser outlet providing that kind of food in Sun-
river or within 15 miles. Bend has DA outlets with Mexican
food. Since these outlets are within 20 miles, the criterion
would ordinarily indicate that no preference should be given
for the type of food served. However, given the unusual self-
contained nature of Sunriver and its relative isolation, the

Commission concludes that Applicant may reasonably be given

pfeference for his menu under these circumstances.
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- 5. Preference in licensing may be given to
dispenser's license applicants where an
applicant's premises are located in a rural
unincorporated area or in an incorporated
area with a population of 1less than
25,000. OAR 845-05-040(2)(d).

Applicant's premises is located in a rural unincorporated
area. The application is therefore entitled to some preference
under this criterion.

6. The Commission must exercise caution in the
grant of the limited number of dispenser's
licenses available to insure that these
licenses are distributed in a manner to
best serve the state's population. ORS
472.110(4).

ULTIMATE CONCLUSIONS OF LAW

Although Applicant's premises will have gross sales some-
what less than the average for the county, the license should
nevertheless be granted because Applicant's premises will pro-
vide food service unique in the immediate area, because the
immediate area is not sufficiently served by existing dispenser
outlets, and because Applicant's premises is located in a rural
unincorporated area. OAR 845-05-040(2)(b), (2)(ec), (2)(d).

FINAL ORDER

It is hereby ordered that the application for a Dispenser
Class A (DA) license by Casa de Ricardo, Inc. in the trade name
Casa de Ricardo, Sunriver Country Mall, Sunriver, Oregon 97702,
be GRANTED, with the issuance of the license subject to the
following condition:

1. That Applicant's premises be remodeled as
proposed and be ready for operation within

90 days of the Commission's Final Order or
that the grant of the license be withdrawn.
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2. That the appropriate license fee be paid to
the Commission prior to the issuance of the
license.
It is further ordered that due notice of such action,
stating the reasons therefor, be given as provided by law.

Dated this 29 th day of March, 1984,

cgj?/dzZ;ﬂuh/ L
C. Dean Smith

Administrator
OREGON LIQUOR CONTROL COMMISSION

NOTICE: You are entitled to Judicial Review of this Order.
Judicial Review may be obtained by filing a Petition
for Review within 60 days from the service of this
Order. Judicial Review is pursuant to the Provisions
of ORS Chapter 183.
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