


























































1 N ow in  the summer o f 2015, one o f  the board members (a chiropractor -  a
2 non MD w ith the usual low self esteem o f going to a ‘medical’ school in a
3 shopping center) is questioning some o f the answers on my renewal
4 application from way back then as part o f a  medical board vendetta.
5
6  :■« sjs s£ sj«

7
8 It is tough to give the ‘right answers’ when you are working class and not
9  some silver spoon “Doctor or Lawyer” who has never done real work and

10 had some fancy graduation from a frat house. The Board does not
11 understand working during the day, then doing the school thing only when
12 time and money allowed.
13
14  * * * The medical board has no idea about how the building they are sitting
15 in  -  was built, where the food that Terry Lewis stuffs his face with comes
26  from, or how  even the garbage is handled, [etc.].

18  Qd. at 1-2)

19
2 ^ Ethical Standards o f the Medical Profession

91 (95) Joseph Thaler, MD, is board certified in internal medicine. He practiced 
^  internal medicine for 29 years. He was a member o f the Board from 1999 to
^  2006, and was the Board chair in 2005. He has been the Board’s Medical
^  Director since 2012. (Ex. A52.)
25
26 (9 6 ) in  liis role as Medical Director, Dr. Thaler often reviews records from Board
22 licensees to determine i f  the licensees are meeting standards o f care and standards
28 o f  ethics that apply to the medical profession. In making such determinations, Dr.
29 Thaler, and the Board, will look to the American Medical Association (AMA)
30 Code o f Medical Ethics for guidance. The Board also relies on other sources
31 including professional literature. (Test, o f Thaler, tr. at 515-516.)
32

. 33 (97) The AMA has published formal ethical opinions which pertain to the
34 professional and ethical obligations o f  physicians. AMA Opinion 8.02 is titled
35 “Ethical Guidelines for Physicians in Administrative or Other Non-ciinical
36 Roles.” (Ex. A 3 3 a t l .)  The opinion provides, in part:
37

- ' 38 Throughout their formal education and their practice o f medicine, physicians
39 profess and are therefore held to standards o f  medical ethics and professionalism
40 such as those expressed in the AMA Code o f Medical Ethics. Complying with
41 these standards enables physicians to earn the trust o f  their patients and the general
42 public. This trust is essential to successful healing relationships and, therefore, to
43 the practice o f  medicine.

‘ 44
45 / / /
46 / / /
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The ethical obligations o f physicians are not suspended when a physician assumes a 
position that does not directly involve patient care. Rather, these obligations are 
binding on physicians in non-clinical roles to the extent that they rely on their 
medical training, experience, or perspective. W hen physicians make decisions in 
non-clinical roles, they should strive to protect the health o f  individuals and 
communities.

m

(98) AMA Opinion 9.07 is titled “M edical Testimony.” (Ex. A33 at 3.) The 
opinion provides, in  part:

As citizens and as professionals with specialized knowledge and experience, 
physicians have an obligation to assist in the administration o f justice.

W hen a legal claim pertains to a patient the physician has treated, the 
physician m ust hold the patient’s medical interests paramount, including the 
confidentiality o f the patient’s health information, unless the physician is 
authorized or legally compelled to disclose the information.

Physicians who serve as fact witnesses must deliver honest testimony. This 
requires that they engage in continuous self-examination to ensure that their 
testimony represents the facts o f  the case.

% S-< sjc 5̂ 5-C

Organized medicine, including state and specialty societies and medical 
licensing boards can help maintain high standards for medical witnesses by 
assessing claims o f  false or misleading testimony and issuing disciplinary 
sanctions as appropriate.

(.Id)

(99) AMA Opinion 5.05 is titled “Confidentiality.” (Ex. A39.) The opinion 
provides, in part:

The information disclosed to a physician by a patient should be held in 
confidence. The patient should feel free to make a  full disclosure o f 
information to the physician in  order that the physician may most 
effectively provide needed services. The patient should be able to make 
this disclosure with the knowledge that the physician will respect the 
confidential nature o f  the communication. The physician should not 
reveal confidential information without the express consent o f  the patient, 
subject to certain exceptions which are justified because o f overriding 
considerations.

W hen a patient threatens physical harm to another person or to him or- 
herself and there is a reasonable probability that the patient may carry out
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the threat, the physician should take reasonable precautions for the 
protection o f  the intended victim[.] * * *

W hen the disclosure o f confidential information is required by law or 
court order, physicians generally should notify the patient. Physicians 
should disclose the minimal information required by law, advocate for the 
protection o f  confidential information and, if  appropriate, seek a change in 
the law. * * *

m

(100) AMA Opinion 5.04 is titled “Communications Media: Standards o f 
Professional Responsibility.” (Ex. A38.) The opinion provides, in part:

Physicians are ethically and legally required to protect the personal privacy 
and other legal rights o f patients. W hen information concerning a specific 
patient is requested by the media, the physician must obtain the consent o f 
the patient or an authorized representative before releasing such 
information. The physician may release only the authorized information or 
that which is public knowledge. The patient-physician relationship and its 
confidential nature must be maintained.

Certain news that is part o f the public record, such as deaths, may be made 
available without the consent o f the patient or authorized representative. *

( Id)

(101) AMA Opinion 10.0.15 is titled “The Patient-Physician Relationship.” (Ex. 
A45.) The opinion provides, in part:

The practice o f  medicine, and its embodiment in the clinical encounter between 
a patient and a physician, is fundamentally a moral activity that arises from the 
imperative to care for patients and to alleviate suffering.

A patient-physician relationship exists when a physician serves a patient’s 
medical needs, generally by mutual consent between physician and patient (or 
surrogate). In some instances the agreement is implied, such as in emergency 
care or when physicians provide services at the request o f the treating 
physician. * * *  Nevertheless, the physician’s obligations to the patient 
remain intact. The relationship between patient and physician is based on trust
auu givco jliov iw ^ujuvcu uuiigauuno ivj piav^v pativma wvuaiw
above their own self-interest and above obligations to other groups, and to 
advocate for their patient’s welfare.

i l l
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(Id.) W ithin the patient-physician relationship, a  physician is ethically required to use 
sound medical judgment, holding the best interests o f  the patient as paramount. (Id)

(102) Barry Egener, MD, is board certified in internal medicine and has been 
practicing medicine for over 34 years. A t the time o f the hearing in this case, Dr.
Egener was the Medical Director for both the Foundation for M edical Excellence 
and its subdivision, the Northwest Center for Physician-Patient Communication.
He was also a member o f  the faculty in internal medicine for Legacy Health 
Systems. (Test, o f  Egener, tr. at 422-23; Ex. A51 at 1.) In addition, he was a 
faculty member o f  the American Academy on Physician and Patient, and a 
clinical assistant professor in public health at the Oregon Health Sciences 
University (OHSU). (Ex. A51 at 2.) Dr. Egener has authored numerous journal 
articles on the topics o f professionalism and physician-patient communication.
(Test, o f Egener, tr. at 423-24; Ex. A51 at 4.) Dr. Egener believes that the essence 
o f professionalism is for the professional (including physicians) to execute a 
fiduciary responsibility to the more vulnerable party. In Dr. Egener5 s view, in all 
professional relationships patients or clients rely on the unique expertise o f the 
professional to make judgm ents about the patient or client’s best interest. It is this 
imbalance o f  expertise that gives rise to the fiduciary responsibility. Dr. Egener 
has identified three separate domains o f physician professionalism: 1) the 
relationship between the physician and the patient; 2 ) the relationship between the 
physician and other members o f a healthcare team; and 3) the relationship 
between the profession o f  medicine and society as a whole. (Test, o f  Egener, tr. 
at 425-26 and 430.)

(103) Medical Professionalism in the New Millennium: A  Physician’s Charter (the 
Charter), published by the American Board o f  Internal Medicine in  2004, is a 
well-respected document that has been cited in at least 600 published articles.
(Test, o f  Egener, tr. at 427; Ex. A49.) The preamble to the Charter states, in part:

Professionalism  is the basis of m edicine’s con tract w ith  society. It demands 
placing the interests o f patients above those o f  the physician, setting and 
maintaining standards o f  competence and integrity, and providing expert advice to 
society on matters o f health. The principles and responsibilities o f medical 
professionalism must be clearly understood by both the profession and society.
Essential to this contract is public trust in physicians, which depends on the 
integrity o f both individual physicians and the whole profession.

(Ex. A49 at 1; emphasis in original.) Among the principles enumerated in the Charter are a 
commitment to patient confidentiality, a commitment to maintaining trust by managing conflicts 
o f interest, and a commitment to professional responsibilities. (Id. at 1-2.) As part o f the 
commitment to professional responsibilities, the Charter states:

As members o f a profession, physicians are expected to work collaboratively to 
maximize patient care, be respectful o f one another, and participate in the process 
o f se lf regulation, including remediation and discipline o f members who have 
failed to meet professional standards. * * * These obligations include engaging in
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1 internal assessment and accepting external scrutiny o f all aspects o f their
2  professional performance.
3 (Id. at 2.)
4
5 (104) In an article titled “Toward a Normative Definition o f  Medical
6 Professionalism,” published in  the journal Academic Medicine in June 2000,
7  Herbert M. Zwick, MD, noted that medical professionalism is comprised o f the
8 following sets o f behaviors:

9
1 0  • Physicians subordinate their own needs to the interests o f  others. * * *
11 • Physicians adhere to high ethical and moral standards. * * *
12 • Physicians respond to societal needs, and their behaviors reflect a social
13 contract with communities served. * * *
14 • Physicians evince core humanistic values, including honesty and integrity,
15 caring fo r  others, and trustworthiness. * * *
16 • Physicians exercise accountability fo r  themselves a nd for their colleagues.
17 * * *
18 •  Physicians demonstrate a continuing commitment to excellence.
19  •  Physicians exhibit a commitment to scholarship and to advancing their
20  few *  *  *

21 * Physicians deal with levels o f  complexity and uncertainty. * * *
22 • Physicians reflect upon their actions and decisions.

24 ( id  at 3-4; italics in original.)

26 (105) Dr. Egener reviewed numerous emails from Dr. M urphy directed toward
22 colleagues, members o f the military, attorneys, the Board, and others. In Dr.
28 Egener* s view, Dr. M urphy’s October 25, 2014 email to Chief M aster Sergeant
2 9  Eddings (Ex. A13) (in which he wrote that an investigator should be shot, implied
20 that Dr. Kjos was using Patient A ’s allegation to try to secure a promotion,
21  referred to another person as a “piece o f  shit,” stated that he was taking guns and
22 going out to eastern Oregon, and that he was going to “take all these assholes
22  down,”) was “denigrating, [showed a] lack o f respect [and had] some element o f
24 arrogance.” (Test, o f Egener, tr. at 434.) Dr. Egener believed that this email
22 demonstrated unprofessional behavior. In particular, Dr. Egener believed that the
26 comments in the email undermined collegiality that is necessary to the smooth
22 functioning o f a health care team. (Id.)

39
40 (106) Dr. Egener also reviewed Dr. M urphy’s M arch 18, 2015 email (Ex. A24),
41 sent to numerous recipients including members o f  the military, members and
42 employees o f the Board, and a reporter, in which Dr. M urphy referred to Patient
43 A as “mentally deranged,” referred to a Board Investigator as “morbidly obese”
44 with “an underlying pathology,” and referred to two colleagues as “female
45 activists” who were “trying to bring attention to themselves.” (Test, o f  Egener, tr.
46 at 435.) Dr. Egener viewed this email as unprofessional in the way that it referred
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1 to Patient A, by undeimining the role o f  the Board and the credibility o f  the
2 medical profession, and by undermining his relationship with his colleagues. Dr.
3 Egener also believed that the email demonstrated arrogance which, he opined,
4 detracted from Dr. M urphy’s ability to be professional. (Id  at 436-39.)
5
6
7  CO NCLUSIO N S O F LA W

8
9  The Board adopts ALJ M ann’s conclusions o f  law, his supporting opinion except as

10 noted in the Board’s discussion o f one o f  Dr. M urphy’s violations o f ORS 677.190(l)(a),
1 1 dishonorable and unprofessional conduct, and ALJ M ann’s recommendation that Dr. M urphy’s
12 license be revoked, Dr. M urphy be assessed a civil penalty o f $10,000, and Dr. M urphy be
13 assessed the cost o f  these proceedings
14
15 1. The evidence did not establish that Dr. Murphy performed an
16 unauthorized Pap smear on a patient on November 19,2011 in violation o f ORS
17  677.190(l)(a), as defined by ORS 677.188(4)(a), and/or conduct that does or
18 might constitute a danger to a patient and gross negligence, in violation o f  ORS
19 677.190(13).
2 0
21 2. Dr. Murphy provided false, misleading, and deceptive information
22 in connection with his October 29, 2013 application to renew his medical license
23 by stating that his highest level o f education was an associate’s degree and that he
24 could speak and understand Quechua sufficiently to communicate for clinical
25 purposes in  violation o f  ORS 677.190(8). Dr. Murphy did not violate OAR 847-
26 008-0058 because the rule was not in effect at the time that he submitted his
27 application. The record did not establish that Dr. M urphy’s false answers on his
28 October 29, 2013 renewal application violated ORS 677.190(l)(a) and (17).
29
30 3. Dr. Murphy acted in a manner contrary to recognized standards of
31  ethics o f  the medical profession, in violation o f ORS 677.190(l)(a) as defined by
32 ORS 677.188(4)(a), by filing a false or misleading declaration in connection with
3 3  a proceeding in Multnomah County Circuit Court.
34 _
3 5  4. Dr. Murphy disclosed private health information and confidential
36 medical records o f a patient in  violation o f  ORS 677.190(l)(a) and (5), as defined
3 7  by ORS 677.188.(4)(a). The record did not establish that Dr. Murphy violated
38 H1PAA privacy regulations (45 CFR 164.502).
39
40 5. Dr. Murphy did not violate ORS 677.080(3) and ORS 677.190(10)
4 1 by calling a nurse supervisor at Tuality Healthcare in 2015 while representing
42 him self by the name o f “Dr. Hanson.”
43
44 6 . Dr. Murphy violated ORS 677.190(17) and OAR 847-001-0024(1)
4 5  by failing to comply with a Board investigator’s request for medical records in
46 / / /
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1 connection with an investigation into Dr. M urphy’s alleged prescribing o f
2  controlled substances to two patients.
3
4 7. Dr. Murphy violated ORS 677.190(l)(a) as defined by ORS
5 677.188(4)(a) by asking individuals not to cooperate with the Board’s
6 investigation thereby impeding that investigation.
7
8 8 . Dr. Murphy engaged in a  pattern o f  belligerent and obstructive
9 behavior during the course o f the Board’s investigation and that pattern o f

10 behavior constitutes unprofessional or dishonorable conduct in  violation o f ORS
11 677.190(l)(a) as defined by ORS 677.188(4)(a).
12
13 9. The Board may revoke Dr. M urphy’s Oregon medical license,
14 assess a $10,000 civil penalty, and assess the costs o f  the proceedings.
15
16 O PIN IO N
17
18 The Board alleges that Dr. M urphy committed several violations o f  the Medical
19 Practices Act, for which the Board has proposed revocation o f his medical license, a $10,000
20 civil penalty, and assessment o f  the costs o f the disciplinary proceeding. The Board has the
2 1  burden o f  establishing by a preponderance o f the evidence that the violations alleged in  the
22 Second Amended Notice occurred and that the proposed sanctions are appropriate. ORS
23 183.450(2) (“The burden o f presenting evidence to support a fact or position in a contested case
24 rests on the proponent o f  the fact or position”); Harris v. SAIF, 292 Or 683, 690 (1982) (general
25 rule regarding allocation o f  burden o f  proof is that the burden is on the proponent o f the fact or
26 position); M etcalf v. AFSD, 65 Or App 761, 765 (1983) (in the absence o f legislation specifying
27 a different standard, the standard o f proof in an administrative hearing is preponderance o f the
28 evidence). Proof by a preponderance o f the evidence means that the fact finder is persuaded that
29 the facts asserted are more likely than not true. Riley H ill General Contractor v. Tandy Corp.,
30 303 0 r3 9 0 ,4 0 2 (1 9 8 7 ).
31
32 Pursuant to ORS 677.265, the Board is vested w ith the authority to regulate the practice
33 o f medicine in Oregon. ORS 677.190 authorizes the Board to discipline an Oregon physician for
34 any o f  several delineated reasons. The Board has proposed disciplining Dr. Murphy under the
35 following provisions o f ORS 677.190:
36
37 The Oregon Medical Board may refuse to grant, or may suspend or revoke a
38 license to practice for any o f  the following reasons:
39
40 ( l)(a) Unprofessional or dishonorable conduct.
41
^ 2  ^ ^ ^
43
44 (5)' W illfully or negligently divulging a professional secret without the
45 written consent o f the patient.
46 / / /
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(8 ) Fraud or misrepresentation in  applying for or procuring a license to 
practice in this state, or in connection with applying for or procuring 
registration.

(10) Impersonating another licensee licensed under this chapter or 
permitting or allowing any person to use the license.

(17) W illfully violating any provision o f this chapter or any rule adopted by 
the board, board order, or failing to comply with a board request pursuant to 
ORS 677.320.

In addition, ORS 677.188(4)(a) defines “unprofessional or dishonorable conduct” for 
purposes o f  ORS 677.190(l)(a). ORS 677.188(4)(a) provides:

(4) “Unprofessional or dishonorable conduct” means conduct unbecoming a 
person licensed to practice medicine or podiatry, or detrimental to the best 
interests o f the public, and includes:

(a) Any conduct or practice contrary to recognized standards o f  ethics o f the 
medical or podiatric profession or any conduct or practice which does or 
might constitute a danger to the health or safety o f  a patient or the public or 
any conduct, practice or condition which does or might adversely affect a 
physician’s ability safely and skillfully to practice medicine or podiatry[.]

1. Unauthorized Pap Smear

The central issue in dispute in this case is whether Dr. M urphy performed a Pap smear on 
Patient A  during a five-year preventative health assessment (PHA) in November 2011. While 
there is no dispute that Dr. Murphy conducted a PHA on Patient A, Dr. M urphy vehemently 
denies Patient A ’s allegation that he performed a Pap smear.

Recently, the Oregon Court o f Appeals has reiterated that “credibility depends not only 
on demeanor but also on such factors as inherent probability, or improbability o f the testimony, 
the possible internal inconsistencies, the fact that it is or is not corroborated, that it is 
contradicted by other testimony or evidence and finally that human experience demonstrates it is 
logically incredible.” Osuna-Boniila v.. Teacher Standards and Practices Comm., 282 Or App 
260, 268-269 (2016), citing with approval Preferred Funding, Inc. v. Jackson , 185 Or App 693, 
699 (2003).
in
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1 W ith regard to the allegations in  this case, there is nothing inherently probable or
2 improbable with either Patient A ’s allegation, nor with Dr. M urphy’s denial. N or is there
3 anything about the allegation or the denial that is logically incredible. Furthermore, both Patient
4 A  and Dr. Murphy have been relatively consistent in their accounts o f  the events o f November
5 19, 2011. The only contemporaneous evidence o f the PHA is the medical record prepared by Dr.
6 Murphy. That record contains no indication that a Pap smear was performed. The absence o f
7 such a record is consistent with Dr. M urphy’s denial. However, it is also consistent with the
8 Board’s allegation that the procedure was unauthorized because it is unlikely that Dr. M uiphy
9 would have documented a procedure that he knew was improper.

10
1 1  The following evidence is consistent with Dr. M urphy’s denial:

12
j 2 • Dr. Murphy denies any memoiy o f  the PHA. He has not offered a
^  competing version o f events to try to rebut Patient A ’s allegations. This
1 - would be expected if, as he asserts, nothing out o f  the ordinary occurred
^  during the PHA.

1^ •  There is no evidence that Dr. Murphy has ever engaged in, or been
1^ accused of, similar conduct in the past.
19
20 • The incident was alleged to have occurred in an exam room that Dr.
21 M uiphy normally did not use, but that was often used by another
22 physician who also performed PHAs that day.
23
24 • The National Guard interviewed 25 o f  the 30 women that Dr. M urphy had
25 examined over a four year period. None o f them reported that Dr. Murphy
26 had performed a pelvic exam or a Pap smear on them.
27
2 g The following evidence, however, is consistent with Patient A ’s allegations:

29
30
31
32
33
24 • Patient A appeared visibly upset when she learned that there was no record
25 o f the procedure.
26
37 • Patient A identified the exam room in which she asserts the procedure
38 occurred. She and Albright discovered gynecological examination
39 equipment in  that room.
40
4 1  • Patient A  insisted that the equipment be seized by authorities for DNA
4 2  testing; a request which she would be unlikely to make if  she did not
4 3  believe that the equipment had been used to examine her.
44
^  • SSgt. Jaeger and Patient A  recall a conversation, sometime prior to
^  December 2013, in which Patient A  disclosed that Dr. Murphy had

performed a Pap smear on Patient A during a  PHA.

Patient A  told TSgt. Albright that Dr. M uiphy performed a Pap smear. A t 
the time she relayed this information, Patient A contends that she did not 
believe that the procedure was unauthorized. Patient A appeared to be 
shocked to learn that Pap smears were not performed at the ORANG base.
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1 However, there are some aspects o f the above evidence that casts doubt on its reliability.
2 First, it is unclear from the record whether Patient A  immediately and correctly identified the
3 room in which the procedure allegedly took place. Patient A  did not search the exam rooms with
4 TSgt. Albright until TSgt. Albright returned from training, several days after Patient A returned.
5 While it is true that Patient A and TSgt. Albright found gynecological equipment in an
6  examination room, it was not the room normally used by Dr. M urphy when he performed PHAs.
7
8 Second, at the hearing in this case Patient A testified that Dr. Murphy spent
9 approximately five to ten minutes in an exam room for an initial examination. She testified that

10  he told her that they would need to go to separate exam room only after determining that she
11 needed a Pap smear. However, in a written report to Col. Kjos on December 8 , 2013, Patient A
12 did not mention having changed rooms. TSgt. Albright testified in  the administrative discharge
13 proceeding that Patient A  told her that Dr. M uiphy first took her into one room and then said
14 “Oh no, le t’s go in this one.” Ex. A27 at 244. At the Board’s hearing in this case, TSgt. Albright
15 testified that Patient A  identified the exam room where the alleged Pap smear took place, and
16 remembered passing by a couple o f different rooms before getting to the room where the exam
17 allegedly took place. At no time did TSgt. Albright testify that Patient A mentioned having
18 changed rooms. Indeed, despite TSgt. Albright’s role in assisting Patient A to locate the exam
19 room, nothing in the record suggests that Patient A ever told TSgt. Albright that she had changed
2 0  exam rooms.
21
22 In addition, i f  Dr. Murphy had intended to perform a Pap smear on Patient A that day,
23 and knew that the tools were in another exam room, it is not clear why he would not have simply
24 taken her to that room initially, or perhaps moved the tools into his own exam room. Col. Kjos,
25 who normally used the exam room where the gynecological equipment was found was also
26 conducting PHAs that day, and was scheduled to see a patient at 11:00 a.m., close in time to Dr.
27 M urphy’s examination o f Patient A. It is unlikely that Dr. Murphy, i f  he had intended to perform
28 an unauthorized Pap smear, would have moved to this exam room which he would have known
29 would significantly increase his chances o f  being caught.
30
31 While it is true that Patient A found gynecological equipment in an exam room, several
32 witnesses testified that they were not surprised that such equipment was there. The base was
33 previously used by the A ir Force Reserves and many o f the rooms contained equipment that may
34 have been used at that time. TSgt. Albright testified that the equipment looked as though it had
35 not been used in some time. There is also no direct evidence that Dr. Murphy knew that the
36 equipment was in that room. N or is there any direct evidence that the equipment was in the
37 room in November 2011, two years before it was located by Patient A and TSgt. Albright.
38
39 Finally, Patient A  gave contradictory accounts o f when she told her friend, SSgt. Jaeger,
40 about the Pap smear. In a December 8,2013 written report to Col. Kjos, Patient A wrote that she
41 told SSgt. Jaeger about the exam shortly afterwards. W hen SSgt. Jaeger told her that she did not
42 think that Pap smears were performed on base, Patient A wrote that she told her “yes they do,
43 Mai. Murphy just did one.” Emphasis added. Patient A later testified that she told SSgt. Jaeger
44 about the Pap smear a few  months afterward, not immediately. SSgt. Jaeger gave yet another
45 account, placing the conversation four or five months prior to February 2014, near in  time when
46 Patient A  disclosed the information to TSgt. Albright. SSgt. Jaeger’s testimony regarding the
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1 alleged conversation was more detailed, including a description o f the location and circumstance
2 o f the exchange. I f  SSgt. Jaeger’s time estimate is accurate, then the conversation would have
3 taken place in September or October o f 2013, two to three months prior to Patient A ’s
4 conversation with TSgt. Albright. Both SSgt. Jaeger and Patient A  assert that SSgt. Jaeger told
5 Patient A  that she did not believe that Pap smears were performed on base. To the extent that
6  SSgt. Jaeger’s tim ing is accurate, it casts additional doubt on the reliability o f Patient A ’s
7 assertion that she was surprised when TSgt. Albright confirmed that Pap smears were not
8 performed on base.
9

10 In short, the record contains evidence that supports both Patient A ’s allegation and Dr.
11 M urphy’s denial. However, given the unreliability o f some o f the evidence, and the long passage
12  o f time between the alleged incident and the report, the record simply does not demonstrate by a
13 preponderance o f the evidence that Dr. M urphy performed an unauthorized Pap smear as alleged
14 in the Board’s notice.
15
16 In finding that Patient A ’s allegation was substantiated, the OCI placed great weight on
17 Patient A ’s lack o f  any apparent motive to fabricate the incident. Oregon law recognizes
18 consideration o f a witness’s motive in determining credibility. ORS 44.370 provides, in part:
19
20 A  witness is presumed to speak the truth. This presumption, however, may be
21  overcome by the manner in which the witness testifies, by the character o f the .
2 2  testimony o f  the witness, or by evidence affecting the character or motives o f  the
23 witness, or by contradictory evidence^]
24
25 Emphasis added. In this case, Dr. M urphy has a clear motive to deny that he performed an
26 unauthorized Pap smear; an allegation that has led to disciplinary actions in the military and now
27 threatens the loss o f his medical license. In contrast, the record does not contain any evidence
28 that Patient A  had any motive to fabricate her allegation. Nevertheless, the absence o f evidence
29 o f such a  motive is insufficient to overcome the unresolved conflicts in the evidence offered in
30 support o f the allegation.
31
3 2  The Board asserts that Patient A ’s conduct after TSgt. Albright infoimed her that Pap
33  smears were not performed on base lends additional weight to her allegations. It is true that
3 4  several witnesses testified that Patient A had a strong emotional reaction to learning that the Pap
3 5  smear was unauthorized. However, Dr. M uiphy’s behavior after the allegation was made is also
3 5  consistent with his denial. He has consistently, aggressively, and often inappropriately, denied
3 2  Patient A ’s allegation. He claims not to remember what happened on November 19, 2011 and
3 g thus offered no counter-explanation for what occurred that day. This is consistent w ith his
3 9  assertion that nothing noteworthy occurred during the PHA. To the extent that the behavior o f
4 0  Patient A  and Dr. M uiphy bears on the reliability o f Patient A ’s accusation, the evidence o f  such
41  behavior does not provide a basis for concluding that Dr. Murphy performed ail unauthorized
4 2  Pap smear.
43
44
45
46

Col. W edan testified that, during a conversation in January 2014, Dr. M uiphy told him 
something to the effect that he could not believe that the military would “hang a guy out to dry 
for conducting a procedure that he didn’t know he wasn’t supposed to do.” However, other than 
this single statement, Dr. M urphy has consistently denied performing a Pap smear. He has never
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40
41
42
43
44
45
46

1 asserted that he performed the procedure under the mistaken belief that it was authorized.
2 Despite the implicit admission entailed in Dr. M urphy’s alleged statement, there is no indication
3 in  the record that Col. W edan followed up on this question or asked for any clarification. Col.
4 W edan did not appear to recall the exact words that Dr. Murphy used, or the context in which
5 the statement was made. W ithout that context, and given the absence o f any similar statements,
6  it is not appropriate to rely on that single statement to infer that Dr. M uiphy was admitting to
7 having performed the Pap smear.
8
9  Given the nature o f  this allegation, and the long passage o f time between the November

10  2011 PHA and the December 2013 report, it is impossible to establish what occurred w ith any
1 1 reasonable degree o f  reliability. The evaluation o f evidence in this record should not be
1 2  interpreted as a  definitive finding o f what occurred. Nor should it be interpreted as casting
13 aspersions on Patient A ’s credibility. There are only two witnesses to what occurred during the
14  PPIA in November 2011, and their testimony is in direct conflict. Dr. M uiphy has consistently
15  denied having performed a Pap smear on Patient A. The Board has simply not provided
1 g sufficient evidence to overcome that denial.
17 2. Providing false, misleading, and deceptive information to the Board
lo

The evidence is undisputed that Dr. M uiphy submitted a  renewal application to the Board 
that listed his highest level o f education was an associate’s degree. It is also undisputed that in 

^1 that same application Dr. M urphy indicated that he could communicate in the Quechua language
^  adequately for clinical purposes. Both statements were false.

24 In an August 27, 2015 email to the Board, Dr. Muiphy, who holds an MD, did not
25 contend that he listed associate degree as an error or an oversight. Rather, he contended that he
26 was referring to an associate degree in nursing that he earned prior to becoming a physician. It is
27 unclear in  the record precisely why Dr. M uiphy chose to deliberately omit his highest
28 educational degree, and the one most clearly relevant to his renewal application. Dr. M urphy, as
29 a licensed physician, was likely aware that the Board already knew o f  his educational
30 background from his previous applications.
31
3 2  The evidence also established that, at the time he answered the question, Dr. M uiphy was
3 3  not fluent in Quechua. N or could he communicate in that language adequately for clinical
34 purposes. His sole education in the language, according to Dr. M urphy, came from listening to a
3 5  computer language program during a flight to Ecuador and from interacting with local residents
3 6  o f Ecuador. He admitted that he was not fluent in the language; however, he testified that his
3 7  Quechua language skills, when he was in  Ecuador, were sufficient to allow him to say things like
3 g “open your mouth” and “take a deep breath.” Dr. M uiphy believed that this was sufficient for
3 9  his purposes as an anesthesiologist.

Despite his belief, however, Dr. M urphy’s response was, at the very least, misleading. 
The renewal application asked for languages in which he could communicate for clinical 
purposes. It also indicated that the Board might provide information about language available to 
those seeking providers with specific language competencies. Dr. M urphy’s rudimentary 
Quechua language skills, picked up from listening to a computer language program on a single 
flight and. augmented by sporadic communication with local residents, could not reasonably be 
/ / /  •
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1 considered sufficient for clinical purposes. Nor would it be reasonable for the Board to represent
2 to others that Dr. Murphy was a provider with a “specific language competenc[y]” in Quechua.
3
4  The Board alleged that Dr. M urphy’s false answers violated ORS 677.190(8)
5 which allows the Board to discipline a licensee based upon:

37
38
39
40
41

Fraud or misrepresentation in applying for or procuring a license to practice in 
this state, or in connection with applying for or procuring registration.

9 The evidence established-that Dr. M uiphy’s answers with regard to his education and his
language proficiency were false, misleading, and deceptive. The Board has therefore

11 demonstrated that Dr. Murphy violated ORS 677.190(8).
12
13 In addition, however, the Board alleged that Dr. M urphy’s conduct violated OAR
14 847-008-0058(1) which provides:

Omissions or false, misleading or deceptive statements or information on any 
jy  Board application, affidavit or registration is a  violation o f ORS 677.190(8) and is

grounds for a $195 fine for the first violation, a $250 fine for the second violation,
29 and a $500 fine for the third or subsequent violation. The applicant or licensee
2 0  may be subject to further disciplinary action by the Board.

21 However, the Board may not rely upon OAR 847-008-0058 in imposing discipline in  this
22 case because the rule was first adopted effective October 8 , 2014, nearly one year after Dr.
^  Murphy submitted the application.

25 The Board also asserted that Dr. M urphy’s conduct violated ORS 677.190(l)(a) and (17).
26 ORS 677.190(l)(a) prohibits “Unprofessional or dishonorable conduct.” ORS 677.190(17)
27 prohibits “Willfully violating any provision o f this chapter or any rule adopted by the board,
28 board order, or failing to comply w ith a board request pursuant to ORS 677.320.” While the
29 Board demonstrated that information Dr. Murphy provided on the renewal application was false
30 and misleading, the Board did not specifically articulate how those answers constituted
31 unprofessional or dishonorable conduct. Nor did the Board provide evidence that Dr. M urphy’s
32 misrepresentations were willful violations.
33
3 4  Nevertheless, the record demonstrated that Dr. M uiphy violated ORS 677.190(8) by
35  providing false information on his October 29, 2013 renewal application. The Board may
3 5  therefore impose discipline on that basis.

3. Filing a False or Misleading Declaration in Multnomah County Circuit Court.

In June o f 2014, Dr. Murphy filed a lawsuit against Patient A  alleging defamation. 
Patient A ’s attorney subsequently filed a motion seeking to have the lawsuit dismissed. On 

^ 2  October 3, 2014, in a response to the motion, Dr. M urphy filed a declaration in which he 
asserted, among other things:

44^  Plaintiff [Dr. Muiphy] can show that an extensive, ten month long investigation
dr  conducted by the W ashington DC based ORANG Office o f Complex

/ / /
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1 Investigations found no evidence to support Defendant’s [Patient A ’s] claims and
2 stated that Defendant’s claims were completely unsubstantiated.
3
4 (Ex. A18 at 4.)
5
6  That statement was false. In fact, the OCI concluded that the allegation was
7 “substantiated based upon a preponderance o f the evidence.” (Ex. A9 at 3) Dr. M uiphy does not
8  dispute the language o f the report, but he contends that he used the word “unsubstantiated” in  a
9 different sense than was used in the report. Dr. M uiphy asserts that what he was trying to

10 convey to the court was that the investigation found no evidence to “substantiate” the request. In
11 this regard, he appears to assert that he meant to use the word “substantiate” as synonymous with
12 “corroborate.” Given what he was trying to convey, Dr. M urphy asserts that his statement was
13 not false nor was it an attempt to mislead the court.
14

- 15 The difficulty with that position is that Dr. Murphy consciously chose to use the word
16 “unsubstantiated,” a word that directly contradicted the actual word used in the report in bold
17 type. Dr. M uiphy contends that he did not actually read the report prior to this filing, but instead
18 relied on his attorney’s characterization o f  the report. However, in a September 2014 email to
19 Dr. M urphy disclosing the results o f  the report, Dr. M uiphy’s attorney wrote that OCI found the
20 allegation to be “substantiated.” Dr. M urphy was aware o f  that conclusion, and actually reported
21 to the Board’s investigator on September 8 , 2014 that OCI had concluded that the allegation was
22 substantiated. Given the use o f the term “substantiated” in the OCI report, by Dr. M uiphy’s
23 attorney, and by Dr. M uiphy himself, it is simply implausible that Dr. M uiphy believed that the
24 term “unsubstantiated” had a different meaning or that it was at all consistent w ith the actual
25 findings o f the report.

■ 26
27 It is true that Dr. M urphy later informed the court that his earlier statement was false,
28 w riting’-that he had “unintentionally stated that the OCI did not ‘substantiate’ the defendant’s
29 allegation o f sexual assault when in  fact the report did come to that conclusion.” Ex. A21 at 3.
30 However, he did not make that correction until after he was informed that the National Guard
31 had instituted discharge proceedings against him based, in part, on his false statement to the
32 court.
33
34 Even if  he did mean to use the term “substantiated” in a more limited sense, however, the
35 unambiguous impression left by his court filing is that OCI found the allegation to be baseless
36 and that he had been cleared by investigators after “an extensive, ten month long, investigation.”
37 (Ex. A 18 at 4.) Indeed, Dr. M uiphy went further than to state that the allegations were, in fact,
38 unsubstantiated in  a narrow sense. He actually wrote that OCI “stated” that the allegations were
39 unsubstantiated. However, the report stated precisely the opposite. Dr. M urphy’s statement to
40 the court was false and misleading.

. 4 1
42 The Board asserts that Dr. M uiphy’s misrepresentation to the court constituted
43 unprofessional or dishonorable conduct in violation o f ORS 677.190(l)(a). ORS 677.180(4)(a)
44 defines “unprofessional or dishonorable conduct,” in part as “ [a]ny conduct or practice contrary
45 to recognized standards o f  ethics o f the medical * * * profession.” In its Second Amended
46 / / /
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1 Notice, the Board asserted that Dr. M urphy’s conduct violated (among other standards) AMA
2 ethics opinion 9.07 which provides, in pertinent part:
3
4 In various legal and administrative proceedings, medical evidence is critical. As
5 citizens and as professionals with specialized knowledge and experience,
6  physicians have an obligation to assist in the administration o f justice.
7
g

9
10 Physicians who serve as fact witnesses m ust deliver honest testimony. This
11 requires that they engage in continuous self-examination to ensure that their
12  testimony represents the facts o f the case. * * *
13
2 ̂  # %
15
16 Organized Medicine, including state and specialty societies, and medical licensing
17 boards can help maintain high standards for medical witnesses by assessing the
18 claims o f false or misleading testimony and issuing-disciplinary sanctions as
19 appropriate.
20
21 Exhibit A33 at 3.
22
23 Dr. M urphy submitted a document to the court that included a false and misleading
24 statement concerning the OCI report. Dr. M urphy signed that document under penalty o f  perjury
25 and acknowledged to the court that the statement was intended for use as evidence. His conduct
26 was contrary to the standards o f  the medical profession as demonstrated by AMA ethics opinion
27 9.07. The Board has therefore established that his conduct constituted unprofessional and
28 dishonorable conduct in violation o f ORS 677.190(l)(a).
29
30 4. Disclosing Private Health Information and Confidential Medical Records
31
32 The Board alleged that Dr. M urphy disclosed private health information and confidential
33 medical records pertaining to Patient A, to the media and to other individuals, without Patient
34 A ’s consent. Dr. M uiphy does not deny that he disclosed Patient A ’s medical information,
35 including disclosing it to an Oregonian reporter. Rather, he contends that the information was
36 not confidential because it became a matter o f  public record after the OCI report (which included
37 Patient A ’s medical records) was filed with the Multnomah County Circuit Court.
38
39 However, Dr. M uiphy had no reasonable basis to believe that the full report, including
40 Patient A ’s medical information, was a matter o f public record. Patient A ’s military attorney,
41 M ajor Adams, provided an 18 page summary o f  the OCI report to the court in  order to counter
42 Dr. M urphy’s false assertion that OCI had concluded Patient A ’s allegation was unsubstantiated.
43 That summary did not include Patient A ’s medical records. In response, Dr. Murphy filed the
44 entire report -  which included summaries o f witness interviews, Patient A ’s National Guard
45 medical records, and significantly more information about Patient A ’s allegations. Both reports
46 were reviewed by the court in camera and were never made available to the public. Had Dr.
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M uiphy inquired with the court he would have learned that neither the OCI report summary, nor 
the full report, were matters o f public record.

Dr. M urphy’s disclosures went well beyond releasing a report to the court. He disclosed 
information about Patient A ’s medical records and purported use o f medication to multiple 
parties (including an Oregonian reporter) in  the form o f a “settlement offer.” In that document, 
Dr. M uiphy alleges that Patient A concealed mental-health issues from the military, lists multiple 
prescription medications taken by Patient A, discloses Patient A ’s self-reported history o f  Pap 
smears, and discloses Patient A ’s prior pregnancy. Not only did he send the settlement offer to 
multiple different people, but he also urged them to forward it to “any interested party.” Ex. A44 
at 27.

The Board alleged that Dr. M urphy’s conduct constituted a willful or negligent 
divulgence o f a professional secret without the written consent o f  the patient, in violation o f ORS 
677.190(5); an unpermitted use and disclosure o f protected health information in violation o f 
HIPPA (Health Insurance Portability and Accountability Act) privacy regulations, 45 CFR § 
164.502; and revealing a patient’s confidential communications or information without the 
consent o f the patient, in violation o f  the American Medical Association (AMA) Ethical Opinion 
10.01. The Board also determined the conduct was contrary to recognized standards o f ethics 
and conduct that does or might constitute a danger to the patient in violation o f  ORS 
677.190(l)(a), as defined by ORS 677.188(4)(a).

A  physician’s obligation to maintain the confidentiality o f  a patient’s medical 
information is well established in law. ORS 677.190(5) prohibits a licensee from “Willfully or 
negligently divulging a professional secret without the written consent o f  the patient.” In 
Humphers v. First Interstate Bank, 298 Or 706, 720-721, (1985) the Oregon Supreme Court 
noted “A physician's duty to keep medical and related information about a patient in confidence 
is beyond question. It is imposed by statute. ORS 677.190(5) provides for disqualifying or 
otherwise disciplining a physician for ‘willfully or negligently divulging a professional secret.’ * 
* * The actionable wrong is the breach o f  duty in a confidential relationship^]”

That obligation not to disclose a  patient’s confidential information is also a recognized 
ethical principal as noted in AMA Opinion 5.05. The opinion states, in part, that a physician 
“should not reveal confidential information without the express consent o f the patient, subject to 
certain exceptions which are justified because o f  overriding considerations.” Ex. A39. Such 
overriding considerations include the need to protect others when a patient threatens to harm 
someone, or when disclosure is required by law or by a court order. Even in those situations, 
AM A Opinion 5.05 states that physicians should “disclose the minimal information required by 
law, advocate for the protection o f confidential information and, if  appropriate, seek a change in 
the law.” (Id.)

The obligation to protect confidential information is also included in AM A Opinion 5.04 
is titled “Communications Media: Standards o f Professional Responsibility.” (Ex. A38. That 
opinion specifically addresses disclosure o f patient information to the media, noting:
/ / /
I I I
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Physicians are ethically and legally required to protect the personal privacy and 
other legal rights o f patients. W hen information concerning a specific patient is 
requested by the media, the physician must obtain the consent o f the patient or an 
authorized representative before releasing such information. The physician may 
release only the authorized information or that which is public knowledge. The 
patient-physician relationship and its confidential nature must be maintained.

m

Dr. M uiphy argues that he did not violate his ethical duties in releasing Patient A ’s 
confidential information. First, he asserts that he had never established a physician-patient 
relationship because, he claims, “ [b]y definition a physician patient relationship is not 
established by a physician performing screening examination.” Murphy Closing Argument at 5. 
However, Dr. M uiphy cites no authority for that proposition. The evidence established that the 
military required Patient A, and other members o f  the National Guard, to undergo regular 
preventative health examinations. The record also established that the military provided medical 
doctors (including Dr. Murphy) to conduct such examinations. In that context, Dr. M uiphy was 
performing a military medical examination that Patient A  was required to undergo. In that 
context, Patient A  was clearly relying on Dr. M uiphy’s medical expertise and his status as a 
physician.

AMA Opinion 10.0.15 provides that “A patient-physician relationship exists when a 
physician serves a patient’s medical needs, generally by mutual consent between physician and 
patient (or surrogate).” Emphasis added. Although Patient A  m ay not have been seeking 
medical treatment, her need to undergo a health examination by a physician was sufficient to 
constitute a “medical need” as used in AMA Opinion 10.0.15. The record therefore established 
that Dr. M uiphy had a physician-patient relationship with Patient A.

Dr. M urphy next argued that he did not disclose confidential health information until it 
became part o f  the public record, and only with the approval o f Patient A ’s attorney. This 
contention is not supported by the record. W hile it is true that Patient A ’s attorney provided the 
M ultnomah County Circuit Court a summary o f the OCI report, that summary did not include 
Patient A ’s confidential information. Second, although it is true that Patient A ’s attorney did not 
object to Dr. M uiphy providing the full report to  the court, he did not consent to the confidential 
health information being disseminated further. Third, the information provided to the court, 
contrary to Dr. M urphy’s belief, was not part o f the public record. The OCI reports were 
reviewed by the judge in camera and were never made available to the general public. Dr. 
M uiphy appears to have assumed that the information was publicly available, but took no steps 
to confirm that assumption. Dr. M uiphy was apparently sufficiently concerned about what he 
thought was the public disclosure o f the OCI summary report that he considered requesting that 
the record be sealed. Notably, however, this was not out o f  any concern for Patient A ’s 
confidentiality, but out o f  a concern for his own professional reputation.

In addition, Dr. M urphy argued that he had “the right to defend him self * * * against 
legal attacks” and that he had “no alternative” other than to disclose the entire report, both to the 
court and to the public, to “point out all the latent inconsistencies to a public that was now aware 
o f the OCI’s conclusions.” Murphy Closing Argument at 5, However, it is important to note
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that Dr. Murphy was the plaintiff in the lawsuit and was therefore not “defending h im self’ 
against a legal attack. Secondly, Patient A ’s attorney filed the summary report to demonstrate 
that Dr. Murphy had falsely asserted that OCI had “stated” that Patient A ’s allegations were 
“unsubstantiated.” That use o f the summary report did not constitute a “legal attack.”

But more significantly, Dr. M urphy’s belief that he needed to disclose the full report in 
order to point out inconsistencies to the public  is clearly based on his assumption that the OCI 
summary report was part o f  the public record . 11 As noted above, that assumption was false. 
Given the well-established ethical obligation not to disclose patient information, Dr. M uiphy 
should have sought clarification from the court before proceeding on the false assumption that 
the OCI reports were publicly available. Had he done so, he w ould have discovered that his 
assumption was incorrect.

The Board also asserted that Dr. M urphy’s disclosure violated HIPPA privacy 
regulations. However, the record does not establish that Dr. M uiphy’s conduct in this case fell 
under those regulations. It is tine that HIPAA generally prohibits the disclosure o f  patient 
information by “covered entities” except under specifically enumerated circumstances. 45 CFR 
§ 164.502(a)(1). An individual physician can be a  “covered entity,” but only when the physician 
“transmits any health information in electronic foim  in connection with a transaction covered [by 
HIPAA regulations.]” Such transactions generally include “the transmission o f information 
between two parties to carry out financial or administrative activities related to health care.” 45 
CFR §160.103. While Dr. M uiphy did disclose Patient A ’s confidential information through 
electronic means (email), the record does not include evidence that he transmitted such electronic 
information “to carry out financial or administrative activities related to health care.” The 
evidence is therefore insufficient to establish that Dr. M urphy’s disclosures violated HIPAA.

Nevertheless, Dr. M uiphy’s disclosures violated ORS 677.190(5). In addition, such 
disclosures were contrary to well-established ethical standards o f  the medical profession and thus 
constituted unprofessional and dishonorable conduct in  violation o f ORS 677.190(l)(a).

5. Using a False Nam e when Contacting Tuality Hospital

ORS 677.080(3) provides that no person shall “Impersonate anyone to whom a license 
has been granted by the Oregon Medical Board.” Similarly, ORS 677.190(10) prohibits a 
licensee from “Impersonating another licensee licensed under this chapter or permitting or 
allowing any person to use the license.”

The evidence established that Dr. M urphy called Tuality Hospital in February o f 2015 
and asked to speak with Kathryn Gilbert, a registered nurse w ith whom he used to work and who 
he knew socially.

However, while Dr. M urphy did not use his own name, the evidence did not establish that 
he impersonated any specific licensee. In this case, neither Mr. Sparks nor the operator who took

11 It is also important to note that Dr. Murphy first contacted a reporter to discuss Patient A ’s allegations in June or 
July 2014, several months before Mr. Adams provided the OCI summary report to the court. While the record does 
not indicate precisely what information Dr. Murphy disclosed to the reporter, it is clear that he was attempting to 
bring the matter to the public’s attention well before the OCI report was provided to the court.
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1 the call recognized the name used by the caller. Indeed, Mr. Sparks could not even recall what
2 name was used, other than to say that it sounded like “Hansen,” or “Hansom” or something
3 similar. Ms. Gilbert likewise did not recognize the name, but thought it could be a physician she
4 knew named Hamdon. ORS 677.080(3), by its terms, prohibits impersonating “anyone” licensed
5 by the Board. Similarly, ORS 677.190(10) prohibits impersonation o f  “another licensee.”
6  Neither statute expressly prohibits using a fictitious name.
7

- 8  The Board provided evidence that there are a number o f physicians licensed by the Board
.9 with the last name o f Hanson. However, there is no evidence that Dr. Murphy intentionally tried
10 to persuade anyone that he was one o f those specific individuals. A t most, the record established
11 that Dr. M urphy used a false name -  not referring to any specific licensed person -  in  order to
12 speak with Ms. Gilbert. While such actions are undoubtedly deceptive, they do not violate ORS
13 677.080(3) or ORS 677.190(10).
14
15 6 . Failure to Provide Records Requested by the Board
16
17 By letter dated M ay 12, 2015, Board investigator Terry Lewis requested that Dr. Murphy
18 provide a complete copy o f  the medical records for his treatment and care o f  two patients,
19 including all records o f prescriptions he wrote for the patients in  2013-2014. The letter asked for
20 a response by May 22, 2015. Dr. M uiphy never provided the records.
21
22 Dr. Murphy testified that he brought the requested records with him to a meeting o f the
23 Board’s Investigative Committee on June 4, 2015. However, he did not provide them either to
24 the Committee or to Mr. Lewis. After the meeting, Dr. Murphy met with Mr. Lewis and
25 provided him an affidavit from his military attorney. However, Mr. Lewis did not specifically
26 ask for the previously requested medical records and Dr. M urphy did not provide them.
27
28 ORS 670.190(17) prohibits “failing to comply with a board request pursuant to ORS
29 677.320.” ORS 677.320(2)(e) allows Board investigators to “compel the production o f books,
30 papers, accounts, documents and testimony pertaining to the matters under investigation.” OAR
31 847-002-0024(1) provides:
32
33 Licensees and applicants must comply with a.Board investigation, including
34 responding to inquiries and providing requested materials within the time allowed
35 and complying with a subpoena. Failure to comply with a Board investigation
36 violates ORS 677.190(17) and is grounds for disciplinary action.
37
38 Mr. Lewis, as a Board investigator, had the authority to compel Dr. M uiphy to provide
39 the requested medical records. Dr. M urphy failed to provide them. Therefore, the record
40 establishes that Dr. Murphy violated ORS 670.190(17).
41
42 7. Asking Others to N ot Cooperate with the Board’s Investigation
43
44 The Board alleged that Dr. Murphy attempted to impede its investigation by asking
45 individuals not to cooperate w ith the Board. The Board asserts that this violated ORS
46 677.190(l)(a) as defined by ORS 677.188(4)(a). The evidence supports that allegation.
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On April 11, 2015, Dr. Murphy sent an email to three members o f  ORANG leadership 
and wrote:

I formally request that i f  any o f  m y patients (any patients) are contacted by the 
investigators from the Oregon Medical Board that they do NOT cooperate. [T]he 
OMB has no investigative authority outside o f  license holders. I f  there is a 
question regarding patient care, the investigator can contact me. This is*a 
significant infringement on patient confidentiality. This o f course applies to any 
and all medical records as well.

Ex. A25; emphasis in original.

As an initial matter, Dr. M uiphy’s statement that the Board has “no investigative 
authority outside o f license holders” is incorrect. ORS 677.320(1) allows the Board to 
investigate “any alleged violation o f  this chapter.” ORS 677.08012 prohibits “any person” from 
engaging in certain proscribed acts, including the unlicensed practice o f medicine. It therefore 
follows, as general principal, that the Board does have authority under ORS 677.320(1) to 
investigate non-license holders.

Furthermore, the Board has specific statutory authority to contact witnesses. ORS 
677.320(2) provides:

In the conduct o f investigations, the board or its designated representative may:

(a) Take evidence;
(b) Take the depositions o f witnesses, including the person charged;
(c) Compel the appearance o f witnesses, including the person charged;
(d) Require answers to interrogatories; and
(e) Compel the production o f books, papers, accounts, documents and
testimony pertaining to the matter under investigation.

12 ORS 677.080 prohibits provides:

No person shall:

(1) Knowingly make any false statement or representation on a matter, or willfully conceal any 
fact material to the right of the person to practice medicine or to obtain a license under this 
chapter.

(2) Sell or fraudulently obtain or furnish any medical and surgical diploma, license, record or 
registration, or aid or abet in the same.

(3) Impersonate anyone to whom a license has been granted by the Oregon Medical Board.

(4) Except as provided in ORS 677.060, practice medicine in this state without a license required 
by this chapter.
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1 Dr. M uiphy’s email, “formally” asking that witnesses not cooperate with the Board was a
2 clear attempt to impede the Board’s investigation. The Board asserts that this constituted
3 unprofessional or dishonorable conduct in violation o f ORS 677.190(l)(a) as defined by ORS
4 677.188(4)(a).
5
6 As noted by Dr. Egener, and supported by M edical Professionalism in the New
1 Millennium: A Physician’s Charter, and the article by Dr. Zwick, “Toward a Normative
8 Definition o f Medical Professionalism,” the ethical obligations o f physicians include a standard
9 o f professional conduct owed not ju st to patients, but to society as a whole. Logically entailed in

10 that obligation, is a duty to cooperate with the Board in its statutory obligation to regulate the
11 practice o f medicine, including the Board’s duty to investigate allegations o f unprofessional
12 conduct. See ORS 677.015 and 677.320. That important public duty is seriously undermined
13 when a physician attempts to prevent or discourage others from cooperating w ith a Board
14 investigation into the physician’s conduct. By formally asking patients not to cooperate, Dr.
15 M uiphy attempted to undermine the Board’s investigation and thus engaged in unprofessional
16 and dishonorable conduct in violation o f ORS 677.190(l)(a).
17
18 8 . Pattern o f  Belligerent and Obstructive Behavior
19
20 The Board alleged that Dr. M urphy engaged in a pattern o f  belligerent and obstructive
21 behavior during the course o f the Board’s investigation and that such behavior constituted
22 unprofessional or dishonorable conduct in  violation o f  ORS 677.190(l)(a) as defined by ORS
23 677.188(4)(a). The evidence supports that allegation.
24
25 Dr. M urphy self-reported Patient A ’s allegations to the Board. Plis initial contacts with
26 the Board were professional and appropriate. However, over the course o f the investigation his
27 communications became increasingly hostile, belligerent, and offensive. He refused to cooperate
28 w ith the Board’s investigation and “formally” encouraged witnesses to do the same
29
30 He stated that Patient A  was going to jail, and ended the email with “the great and
31 powerful Oz has spoken.” Id.
32
33 His emails to members o f  the military, including former colleagues and those involved in
34 investigating Patient A ’s allegations, were hostile, belligerent, and unprofessional, including his
35 suggestion that a military investigator “be shot.” He accused female officers o f acting as
36 politically popular “female activists.” He implied that Colonel Kjos was using the allegation as a
37 way to advance her career. His communication with Mr. Shapiro was often hostile and
38 unprofessional. Over the course o f the litigation (which he initiated) and the various
39 investigations, he either filed or threatened to file numerous complaints with the state bar, with
40 the Inspector General’s office, and with Congress.
41
42 The Board asserts that this constituted unprofessional or dishonorable conduct in
43 violation o f ORS 677.190(l)(a) as defined by ORS 677.188(4)(a). In support o f that assertion,
44 the Board provided testimony from Barry Egener, MD, a board certified internist and the medical
45 director for both the Foundation for Medical Excellence and its subdivision, the Northwest
46 Center for Physician-Patient Communication, and the author o f numerous journal articles on the
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1 topics o f  medical professionalism and physician-patient communication. Dr. Egener identified
2  three broad domains o f  medical professionalism, focused on a physician’s relationship with
3 patients, with colleagues, and with society. In Dr. Egener’s view, Dr. M urphy’s hostile,
4 demeaning, and belittling behavior fell far short o f his obligations as a professional.
5
6  In addition, both the Board and Dr. Egener placed great emphasis on concepts o f
7 professionalism outlined in  Medical Professionalism in the New Millennium: A  Physician’s
8 Charter (the Charter), published by the American Board o f  Internal Medicine in 2004. Like Dr.
9 Egener, the Charter emphasizes the societal obligations o f a physician as a professional,

10  including the obligation to maintain standards o f competence and integrity, and to promote
11 public trust in physicians. Notably, the Charter emphasizes the physician’s duty to:
12
13 [W]ork collaboratively to maximize patient care, be respectful o f one another, and
14 participate in the process o f  self regulation, including remediation and discipline
15 o f members who have failed to meet professional standards. * * * These
16 obligations include engaging in internal assessment and accepting external
17 scrutiny o f all aspects o f their professional performance.
18
19 Ex. A 4 9 a t2 .
20
2 1 The Board also relied on the professional obligations set forth in the article “Toward a
2 2  Normative Definition o f Medical Professionalism,” published in the journal Academic Medicine
2 3  in June 2000, by Herbert M. Zwick, MD. The obligations identified in the article include a
2 4  responsibility to adhere to high ethical and moral standards, to act with honesty and integrity, to
2 5  exercise accountability for themselves, and to reflect upon their actions and decisions.
26
2 y In addition, the Board relied on AMA Opinion 8.02 which emphasizes the professional
2 g obligations o f physicians outside o f  the clinical setting. The opinion notes that physicians must
2 9  be held to standards o f  professionalism in order to earn the trust o f both patients and the general

public.30
31
32
33
34
35
36
37
38
39
40
41
42
43 -----------------------------------------
4 4  13 The Board has removed discussion o f Dr. M uiphy’s rude and insulting comments made to and about Board
. personnel, as well as his non-violent threats against the Board and personnel. Although Dr. Muiphy failed to

demonstrate civility or respect in his dealings with and comments about Board personnel, Dr. Murphy was 
4 6  exercising his 1st Amendment right to speak out against the government. While the Board finds Dr. Murphy’s

manner o f exercising that right regrettable, it is not a basis for professional license discipline.

Dr. M urphy’s conduct fell well short o f his obligations as a professional. He openly 
mocked and belittled his colleagues, Patient A, and numerous attorneys.13. He referred to Patient 
A, in an email to multiple recipients (including a reporter), as “mentally deranged.” He 
threatened numerous people with complaints to various regulatory bodies. In short, his conduct 
was hostile, belligerent and not consistent with his obligations as a physician and a professional. 
Indeed, his conduct violated his professional obligations in the three domains identified by Dr. 
Egener: he belittled a patient, he mocked his colleagues, and he made public comments 
(including to a reporter) that detracted from public trust in the medical community. The 
evidence therefore established that Dr. Murphy engaged in  a pattern o f  belligerent and 
obstructive behavior during the course o f  the Board’s investigation and that his behavior
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constituted unprofessional or dishonorable conduct in violation o f ORS 677.190(l)(a) as defined 
by ORS 677.188(4)(a).

9. Sanction

ORS 677.205 authorizes the Board to sanction a licensee for violations o f the Medical 
Practices Act as follows:

(1) The Oregon M edical Board may discipline as provided in this section 
any person licensed, registered or certified under this chapter who has:

(b) Been found to be in  violation o f one or more o f the grounds for 
disciplinary action o f a licensee as set forth in this chapter;

(2) In disciplining a  licensee as authorized by subsection (1) o f this section, 
the board may use any or all o f the following methods:

(a) Suspend judgment.

(b) Place the licensee on probation.

(c) Suspend the license.

(d) Revoke the license.

(e) Place limitations on the license.

(f) Take such other disciplinary action as the board in its discretion finds 
proper, including assessment o f the costs o f  the disciplinary proceedings as 
a civil penalty or assessment o f a civil penalty not to exceed $ 1 0 ,0 0 0 , or 
both.

The Board has proposed revocation o f Dr. M urphy’s medical license, assessment o f a 
$ 1 0 ,0 0 0  civil penalty, and assessment o f the costs o f the proceedings.

Recommending revocation o f  a physician’s medical license is a serious matter. Here, the 
determination o f  whether revocation is appropriate comes down to whether the Board can meet 
its statutory obligations to the public while still allowing Dr. M urphy to remain licensed.

The Board proposed revocation o f Dr. M urphy’s license on multiple grounds; revocation 
o f  Dr. M urphy’s license would be appropriate for any one o f a number o f  those grounds, 
including inappropriately disclosing confidential patient information, failing to provide
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documents properly requested by the Board, asking witnesses not to cooperate with the Board’s 
investigation, and engaging in a course o f  belligerent, unprofessional, and dishonorable 
conduct14. That he committed so many o f them, certainly warrants revocation o f Dr. M urphy’s 
license.

By his behavior, Dr. Murphy has not demonstrated the sound judgm ent and professional 
responsibility required o f physicians. Notably, he treated his ethical obligation to safeguard a 
patient’s confidential information in a cavalier and unprofessionaTmanner. In the name o f 
protecting him selfIn the eyes o f  the public, Dr. M urphy used Patient A ’s medical records to 
smear her and to portray her as “mentally deranged.” He filed a defamation action against the 
patient before the military had even concluded its investigation. After the military issued the 
results o f the investigation, Dr. Murphy intentionally misled the court as to the results o f that 
investigation in an ultimately unsuccessful attempt to keep the case from being dismissed.

His communication with and about his colleagues has been unnecessarily vituperative 
and unprofessional. I f  he were ever to practice medicine in the future, it would likely be difficult 
for him  to reestablish professional relationships with colleagues based on mutual respect and 
trust.

He urged others not to cooperate with the Board and he failed to provide documents that 
the Board requested during the course o f its investigation. While going through an investigation 
is undoubtedly a stressful ordeal for a physician, the Board must be able to rely on the 
cooperation and professionalism o f licensees in order for the Board to perform its statutory 
obligation to regulate the medical profession.

The Board has established sufficient grounds for revocation o f  Dr. M urphy’s license, and 
that the sanction is appropriate under the circumstances. Moreover, it is w ithin the scope o f the 
Board’s authority to assess a $10,000 civil penalty and the costs o f the proceeding against Dr. 
Muiphy. In light o f the number o f serious violations, and Dr. M urphy’s repeated instances o f 
unprofessional and belligerent actions, those penalties are also appropriate.

/ / /
H i
/ / /
H i
/ / /
/ / /
m
H i  
H i  
H i  
H i  
H i

14 The Board removed the ALJ’s editorial comment regarding which o f  the alleged violations he believed to be most 
notable. Any o f the serious grounds for discipline found in this case would make revocation appropriate.
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O R D ER

After considering all o f  the above, the Oregon Medical Board adopts the findings o f fact 
and conclusions o f law in the Proposed Order by ALJ Mann, as reflected in this document, and 
issues the following order:

1. The Oregon medical license o f Licensee James Michael Murphy, MD is revoked.
2. Licensee is assessed a civil penalty o f $10,000, which is due and payable as outlined 

in ORS 183.745(2).
3. Licensee is assessed the cost o f  these proceedings. Costs are due within 60 days of 

the issuance o f  the Bill o f  Costs by the Board.

■; :" ' 7  / '  -

DATED this J  day o f A crt , 2018.

OREGON MEDICAL BOARD 
State o f Oregon

K. DEAN GUBLER, DO
Board Chair

APPEAL

I f  you wish to appeal the final order, you must file a petition for review with the Oregon 
Court o f Appeals within 60 days after the final order is served upon you. See ORS 183.480 et 
seq.
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CERTIFICATE OF MAILING

On March 2 ,2 0 1 8 ,1 mailed the foregoing Final Order regarding James Michael Murphy, MD, to 
the following parties:

By: First Class Certified/Return Receipt U.S. Mail 
Certified Mail Receipt # 7017 2680 0000 6195 6622

Jam es Michael Murphy, MD 
PO Box 55116 
Portland, OR 97238

Bv: UPS GROUND

Business Activities Section 
Department o f Justice 
1162 Court St NE 
Salem OR 97301

Lindsay Branch______
Lindsay Branch 
Investigations Secretary 
Oregon Medical Board
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BEFORE THE 

OREGON MEDICAL BOARD 

STATE OF OREGON

In the M atter o f  )
)

FRANCISCO XA VIER SOLDEVILLA, MD ) INTERIM  STIPULATED ORDER 
LICENSE NO. M D14348 )

)

1.

The Oregon M edical Board (Board) is the state agency responsible for licensing, 

regulating and disciplining certain health care providers, including physicians, in the state of 

Oregon. Francisco X avier Soldevilla, MD (Licensee) is a licensed physician in the state of 

Oregon and holds an active medical license.

2 .

The Board received credible information regarding Licensee that resulted in the Board 

initiating an investigation. The results o f  the Board’s investigation to date have raised concerns 

to the extent that the Board believes it necessary that Licensee agree to certain terms until the 

investigation is completed.

3.

In order to address the B oard’s concerns, Licensee and the Board agree to the entry o f  

this Interim Stipulated Order, which is not an admission o f  any wrongdoing on the part o f the 

Licensee, and will rem ain in effect while this matter remains under investigation, and provides 

that Licensee shall comply with the following conditions:

3.1 Licensee must not implant spinal cord stimulators.

3.2 Licensee understands that violating any term o f this Order will be grounds for 

disciplinary action under ORS 677.190(17).

3.3 Licensee understands this Order becomes effective the date he signs it.

( ( (
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At the conclusion o f  the Board’s investigation, the Board will decide w hether to close the 

case or to proceed to some form o f  disciplinary action. If  the Board determines, following that 

review, not to lift the requirements o f  this Order, Licensee may request a hearing to contest that 

decision.

This order is issued by the Board pursuant to ORS 677.410, which grants the Board the 

authority to attach conditions to the license o f  Licensee to practice medicine. These conditions 

will remain in effect w hile the Board conducts a complete investigation in order to fully inform 

itself with respect to the conduct o f Licensee. Pursuant to ORS 677.425, Board investigative 

materials are confidential and shall not be subject to public disclosure, nor shall they be admissible 

as evidence in any judicial proceeding. However, as a stipulation this Order is a public document 

and is reportable to the National Databank and the Federation o f  State M edical Boards.

5.

IT IS SO STIPULATED THIS 1 day o f

FRANCISCO XAVIER SOLDEVILLA, MD

IT IS SO ORDERED THIS ^  day o f ,2 0 1 8 .

KATHLEEN HALEY, JD

OREGON M EDICAL BOARD 
State o f  Oregon

KATHLEEN HALEY, JD 
EXECUTIVE DIRECTOR
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