Oregon Medical Board

BOARD ACTION REPORT
March 15, 2018
The information contained in this report summarizes new, interim, and final actions taken by the Oregon
Medical Board between March 16, 2018, and March 15, 2018.
Scanned copies of Interim Stipulated Orders, Orders of Emergency Suspension, Stipulated Orders, Final
Orders, Termination Orders, Modification Orders, Corrective Action Agreements and Voluntary
Limitations are included at the end of this report in the order that they appear in the report. These orders
are marked with an * asterisk. Scanned copies of Consent Agreements are not posted, as they are not
disciplinary action and impose no practice limitations. Complaint and Notices of Proposed
Disciplinary Action are not listed in this report, as they are not final actions by the Board. Both Orders,
however, are public and are available upon request.
Printed copies of the Board Orders not provided with this report are available to the public. To obtain a
printed copy of a Board Order not provided in this report, please complete the License Verification and
Malpractice Report Request (http://www.oregon.gov/OMB/ombforms1/request-licensee-infoverification.pdf) found under the Forms link on the Board's web site. Submit it with the $10.00 fee per
licensee and mail to:
Oregon Medical Board
1500 SW 1st Ave, Ste 620
Portland, OR 97201
Copies of the Orders listed below are mailed to Oregon hospitals where the Licensee had self-reported
that he/she has privileges.
_____________________________________________________________________________
Jimenez, Anna Maria, MD; MD21969; Hillsboro, OR
On March 15, 2018, Licensee entered into a Consent Agreement for Re-Entry to Practice with the Board.
In this Agreement, Licensee agreed to practice under the supervision of a Board-approved mentor for
three months, and submit 100 hours of Board-approved CME.
*Murphy, James Michael, MD; MD23891; Portland, OR
On March 1, 2018, the Board issued a Final Order for unprofessional or dishonorable conduct; willfully
or negligently divulging a professional secret without the written consent of the patient; fraud or
misrepresentation in applying for a license or registration in this state; and willfully violating any Board
rule. This Order revokes Licensee's Oregon medical license; assesses a $10,000 civil penalty; and
assesses the costs of the contested case hearing held in the matter.
*Soldevilla, Francisco Xavier, MD; MD14348; Tualatin, OR
On March 1, 2018, Licensee entered into an Interim Stipulated Order to voluntarily cease the implantation
of spinal cord stimulators pending the completion of the Board's investigation into his ability to safely and
competently practice medicine.
________________________________________________________________________
If you have any questions regarding this service, please call the Board at (971) 673-2700 or toll-free
within Oregon at (877) 254-6263.
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HISTORY OF THE CASE
On A ugust 10,2015, the Oregon M edical Board (Board) issued a Com plaint & Notice of
Proposed Disciplinary A ction (Notice) to Jam es M ichael M urphy, MD. The N otice proposed
imposing up to the maxim um range o f potential sanctions identified in ORS 677.205(2), to
include the revocation o f Dr. M urphy’s license, to impose a $10,000 fine, and to assess the costs
o f the proceeding. On or about A ugust 16,2015, Licensee requested a hearing. T he Board
referred the m atter to the Office o f A dm inistrative Hearings (OAH) on Septem ber 21,2015. The
OAH assigned the case to Senior Administrative Law Judge (ALJ) Bernadette Bignon.
ALJ Bignon convened a telephone prehearing conference on O ctober 2 9 ,2 0 1 5 . Attorney
Thom as Cooney represented Licensee. Senior A ssistant Attorney General W arren Foote
represented the Board. A L J Bignon scheduled the hearing for M arch 14 through 17,2016.
On N ovem ber 4 ,2 0 1 5 , the Board filed a M otion for a Qualified Protective Order. Mr.
Cooney responded to the B oard’s M otion for a Qualified Protective Order on N ovem ber 13,
2015. On November 18, 2015, ALJ Bignon issued a Qualified Protective Order Limiting Use
and Disclosure.
O n January 15,2016, the Board filed a M otion for Summary Determ ination (Board’s
M otion) w ith supporting docum ents marked as Attachments A through K. O n February 10,
2016, Mr. Cooney filed a Response to the B oard’s M otion for Summary D eterm ination
(Response) w ith a supporting affidavit and Exhibit 1. In his Response, Mr. Cooney indicated
that he would be w ithdraw ing as attorney o f record in this matter, but w ould rem ain available for
any oral argument on the B oard’s M otion.
On February 12,2016, Licensee filed a M otion for Summary Determ ination (Licensee’s
M otion). Between February 12 and 15, 2016, Licensee also filed supporting exhibits, a
certificate o f mailing, and an exhibit key.
Thereafter, the O AH assigned the m atter to Senior A LJ M onica A. W hitaker for purposes
o f ruling on the B oard’s M otion and Licensee’s Motion.

///
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O n February 22, 2016, ALJ W hitaker convened a telephone conference for purposes of
hearing oral argum ent on the B oard’s M otion. M r. Foote represented the Board. Mr. Cooney
represented Licensee. Licensee did not appear. A s advised in his filings o f February 10, 2016
on behalf o f Licensee, Mr. Cooney’s withdrawal from representing Licensee becam e effective at
the close o f oral argument on February 22, 2016. Licensee proceeded p ro se.
O n February 23, 2016, in response to Licensee’s M otion, the Board filed its Response to
M otion for Summary D eterm ination (Board’s Response). Also on February 23, 2016, Licensee
filed a request for oral argument. On February 24, 2016, A LJ W hitaker denied Dr. M urphy’s
request. O n February 25, 2016, A LJ W hitaker issued a Ruling on B oard’s M otion for Summary
Determ ination and R espondent’s M otion for Summary Determ ination. A LJ W hitaker denied
both the B oard’s M otion for Sum m ary Determ ination and Licensee’s M otion for Summary
Determ ination. The m atter remained scheduled for hearing on M arch 14 through M arch 17,
2016.
O n February 26, 2016, the Board issued an Am ended Complaint and Notice o f Proposed
D isciplinary A ction (Amended Notice). A s w ith the original Notice, the A m ended Notice
proposed imposing up to the m axim um range o f potential sanctions identified in ORS
677.205(2), to include the revocation o f Dr. M urphy’s license, to im pose a $10,000 fine, and to
assess the costs o f the proceeding. The Amended N otice reiterated the allegations contained in
the original N otice, but added an allegation that Dr. M urphy had engaged in a pattern o f
belligerent and obstructive behavior which, the B oard alleged, am ounted to unprofessional or
dishonorable conduct under ORS 677.190(l)(a).
O n February 26, 2016, Dr. M urphy filed a request to postpone the hearing. The Board
also informed ALJ Bignon that it had received a copy o f Dr. M urphy’s request to postpone the
hearing. A lthough the Board did not object to the request, the Board requested a prehearing
conference to select new hearing dates.
O n February 29, 2016, A LJ Bignon granted Dr. M urphy’s request, unopposed by the
Board, to postpone the hearing. On M arch 2, 2016, ALJ Bignon held a prehearing conference by
telephone. M r. Foote, accompanied by Eric B row n and M ichelle Provinsal, represented the
Board. Dr. M urphy appeared and represented himself. The hearing was rescheduled to be held
July 12 through July 15, 2016 at the B oard’s offices in Portland.
O n June 29, 2016, the Board issued a Second Amended Complaint and N otice o f
Proposed D isciplinary Action (Second Am ended N otice). The Second Am ended Notice, as w ith
the A m ended Notice, proposed im posing up to the m axim um range o f potential sanctions
identified in ORS 677.205(2), to include the revocation o f Dr. M urphy’s license, to im pose a
$10,000 fine, and to assess the costs o f the proceeding. The Second A m ended N otice removed
an allegation that Dr. M urphy had failed to provide fingerprints, as requested by the Board, and
some corrections and clarifications o f citation to statutes and adm inistrative rules.
A hearing w as held July 12 through July 15, 2016 at the B oard’s offices in Portland,
Oregon. Dr. M urphy appeared w ithout counsel and testified on his own behalf. The Board was
represented b y Mr. Foote. Dr. M urphy presented testim ony from W illiam Powell, Colonel
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Heidi Kjos, Colonel Thom as Patton, Roger Ludwig, MD, D avid Kim, M D, Karen Kwong, MD,
Patrick O ’Leary, Steve Cullen, M D, Captain Taylor Vice, M D, Senior M aster Sergeant V aughn
Rains, K athleen Haley (Board Executive Director), and Terry Lewis (Board investigator). The
Board presented testim ony from Colonel M arshall W ilde, Kathryne Gilbert, Patient A, Laura
M azzucco (Board Executive Support Specialist), Terry Lewis, Colonel R ichard W edan, Barry
Egener, MD, Technical Sergeant Rachel Albright, Joseph Thaler, MD, and John Sparks. The
record closed on September 7, 2016 following receipt o f closing briefs from the parties.
On June 13, 2017, Presiding A LJ John M ann informed the parties that A LJ Bignon was
unexpectedly unavailable to complete the proposed order in this case. Presiding ALJ M ann
therefore informed the parties that he had reassigned the case to him self and would review the
record and issue a proposed order.
O n June 21, 2016, Dr. M urphy, pursuant to ORS 183.645 and O A R 471-060-0005(3),
filed a request for a change in the adm inistrative law judge assigned to the case w ith then-C hief
ALJ Gary Tyler. However, due to C hief A LJ T yler’s retirem ent and absence from the office
beginning June 23, 2017, Governor Brown appointed Presiding A LJ M ann to serve as Interim
C hief ALJ, pending the appointm ent o f a perm anent C hief ALJ. Given his new role, Interim
C hief A LJ M ann determined that it w ould be inappropriate for him to rule on the m otion and
therefore delegated it to Presiding ALJ D onna M oursund Brann for a ruling. O n June 28, 2017,
the Board, through Mr. Foote, submitted an objection to Dr. M urphy’s request. Later on June 28,
2017, Dr. M urphy submitted a response to the objection.
O n July 7, 2017, Presiding A LJ Brann issued a ruling denying Dr. M urphy’s request to
reassign the case. Interim C hief A LJ M ann then took the m atter under advisement, com pleted
his review o f the record, and issued a proposed order on September 6 , 2017 finding and
recommending:
(1) The Board did not prove the following allegations by a preponderance o f the evidence:
• Conducting an unauthorized pap smear;
• U nprofessional or dishonorable conduct or willful violation o f ORS chapter 677 by
failing to com ply w ith a board request, for the incorrect inform ation Dr. M urphy
provided on his license application;
• Violations o f HIP AA;
• Im personating a Board licensee.
(2) The Board did prove the following allegations by a preponderance o f the evidence:
• Dr. M urphy violated ORS 677.190(8) by providing false inform ation on his October 29,
2013 renew al application;
• Dr. M urphy violated ORS 677.190(l)(a), com mitting unprofessional and dishonorable
conduct by submitting a declaration to the M ultnom ah County Circuit Court, alleging the
United States National Guard Office o f Complex Investigations (OCX) investigation
found the allegations against him unsubstantiated when, in fact, the OCI investigation
found they were substantiated;
• Dr. M urphy violated ORS 677.190(5) by w illfully divulging a professional secret without
the patient’s consent, by publicly divulging Patient A ’s private health inform ation and
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confidential medical records w ithout Patient A ’s consent;
Dr. M urphy also thereby violated ORS 677.190(l)(a), committing unprofessional and
dishonorable conduct;
Dr. M urphy violated ORS 677.190(17) by refusing to com ply with a Board investigator’s
request for documentation;
Dr. M urphy violated ORS 677.190(l)(a), com mitting unprofessional and dishonorable
conduct by asking witnesses not to cooperate w ith the B oard’s investigation, to impede
such investigation;
Dr. M urphy violated ORS 677.190(l)(a), as defined in ORS 677.188(4)(a), committing
unprofessional and dishonorable conduct by belittling a patient, m ocking his colleagues
and Board staff, and making public comments (including to a reporter) that detracted
from public trust in the m edical community.

(3) For the violations the Board proved by a preponderance o f the evidence, the Board should
revoke Dr. M urphy1’s m edical license, assess a civil penalty o f $ 10,000 against him, and assess
the costs o f the proceeding against him.
Dr. M urphy tim ely filed written exceptions1, w as scheduled to present oral exceptions on
October 5, 2017, but ultim ately did not appear to present oral exceptions, reporting that he had
developed a scheduling conflict. The Board has considered Dr. M urphy’s exceptions, to the
extent they did not attem pt to introduce new facts or evidence, or advance arguments on facts or
evidence not in the record, and finds they are w ithout merit.
E X P A R T E C O M M U N IC A T IO N S
Betw een July 11 and August 17, 2017, Dr. M urphy sent m ultiple unsolicited em ails to
ALJ M aim that were not sent to Mr. Foote or to the Board. ALJ M ann did not read nor respond
to the emails and did not consider their content in reaching the decision in this case. However,
because the emails were clear attempts at ex parte communications, the em ails have been made
part o f the record and w ill be sent to the parties under separate cover2.
ISSU ES
1.
W hether Dr. M urphy engaged in unprofessional conduct, in
violation o f ORS 677.190(1 )(a), as defined by ORS 677.188(4)(a), and/or conduct
that does or might constitute a danger to a patient and gross negligence, in
violation o f ORS 677.190(13), by perform ing an unauthorized Pap sm ear on a
patient on N ovem ber 19, 2011.
2.
W hether Dr. M urphy provided false, misleading, and deceptive
inform ation in connection w ith his October 29, 2013 application to renew his
m edical license by stating that his highest level o f education was an associate’s
1Dr. M urphy attempted to file additional exceptions multiple times after the window for filing exceptions had
closed on September 16,2017, but the Board considered only the exceptions timely filed.
2 Although Dr. M urphy’s ex parte communications were made part o f the record, they were not made part of the
evidentiary record and were not, therefore, considered.
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degree and that he could speak and understand Quechua sufficiently to
communicate for clinical purposes in violation o f O AR 847-008-0058, ORS
677.190(8) and/or ORS 677.190(l)(a) and (17).
3.
W hether Dr. M urphy acted in a m anner contrary to recognized
standards o f ethics o f the medical profession, in violation o f ORS 677.190(l)(a)
as defined by ORS 677.188(4)(a), by filing a false or m isleading declaration in
connection w ith a proceeding in M ultnom ah County Circuit Court.
4.
W hether Dr. M urphy, or individuals acting on his behalf, disclosed
private health inform ation and confidential medical records o f a patient in
violation o f H IPAA privacy regulations (45 CFR 164.502), ORS 677.190(5)
and/or ORS 677.190(l)(a), as defined by ORS 677.188(4)(a).
5.
W hether Dr. M urphy violated ORS 677.080(3) and ORS
677.190(10) by calling a nurse supervisor at Tuality H ealthcare in 2015 while
representing him self by the nam e o f “Dr. H anson.”
6.
W hether Dr. M urphy violated ORS 677.190(17) and O AR 847001-0024(1) by failing to com ply w ith a Board investigator’s request for m edical
records in connection w ith an investigation into Dr. M urphy’s alleged prescribing
o f controlled substances to tw o patients.

7.
W hether Dr. M urphy violated ORS 677.190(l)(a) as defined by
ORS 677.188(4)(a) by asking individuals not to cooperate w ith the B oard’s
investigation thereby impeding that investigation.
8.
W hether Dr. M urphy engaged in a pattern o f belligerent and
obstructive behavior during the course o f the B oard’s investigation and, i f so,
whether that pattern o f behavior constitutes unprofessional or dishonorable
conduct in violation o f ORS 677.190(1 )(a) as defined by ORS 677.188(4)(a).

9.
I f one or m ore violations are proven, w hether the Board m ay
revoke Dr. M urphy’s Oregon m edical license, assess a $10,000 civil penalty, and
assess the costs o f the proceedings. ORS 677.205(1) and (2).
E V ID E N T IA R Y R U L IN G S
The Board offered Exhibits A1 through A57, w hich were adm itted into the record
w ithout objection.
Dr. M urphy offered exhibits m arked w ith letters A through W. Dr. M urphy’s
Exhibits A1 through A4 therefore are m arked similar to the B oard’s Exhibits. To avoid
confusion, those exhibits are now m arked for the records as Exhibits L -A l through L-A4.
The remainder o f Dr. M urphy’s Exhibits are m arked using their original designations.
III
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Dr. M urphy’s Exhibits L -A l through L-A4, D1 through D5, E2, F I through F3,
F5 (page 1 only), G1 through G3, H I through H2, J2 through J5, K l, M C2 through M C 6 ,
R1 through R 6 , S I, T, and W2, W3 and W 5 were adm itted into the record without
objection.
The B oard’s objections to Dr. M urphy’s Exhibits B1 through B4, C l through C 6 ,
E l, F5 (page 2), J l , K2 through K5, L I, M l throughM 4, M C I, P I, P2, and U2 were
sustained and the exhibits were not adm itted into the record.
Dr. M urphy w ithdrew Exhibits E 3, F4, G 4 ,1 1 through 14, N 1 , Q 1, U 1, V I
through V4, and W l.
FIN D IN G S O F F A C T
(1)

Dr. M urphy graduated m edical school in 1996. He completed his anesthesiology
residency in 2002. Dr. M urphy also com pleted a year o f family practice as a resident,
and two years o f residency in general surgery. (Ex. A 27 at 392)
2013 License Renew al Application

///

(2)

Board licensees are required to subm it a license renew al application every
two years. Initial and renew al applications m ay be submitted on-line. In October
2013, Laura M azzucco, a Board Executive Support Specialist, was responsible for
reviewing renew al applications for completion. (Test, o f M azzucco, tr. at 194;
Ex. A36 at 1-4.)

(3)

On October 29, 2013, Dr. M urphy submitted an on-line application for
renew al o f his m edical license. (Test, o f M azzucco, tr. at 194; Ex. A36a at 1-11.)
Dr. M urphy com pleted the question “H ighest Level o f Education” by selecting
“Associate D egree” from a drop-down menu. Dr. M uiphy indicated that he was
not currently practicing, medicine and that his future plans included “Leaving the
field (w ith intention to w ork in another field).” (Test, o f M azzucco, tr. at 194195, 204-206; Ex. A 36a at 1, 4, 5.)

(4)

Dr. M urphy earned an Associate o f Science degree in nursing on January
17,1990. (Ex. G3.)

(5)

The renew al application also includes the following question: “Please
enter Language(s), other than English, in which you can com municate adequately
for clinical purposes.” U nderneath the question, Dr. M urphy entered “ Quechua”
in a box for “Other Language 1.” (Test, o f M azzucco at 195; Ex. A 36a at 1.)
Im m ediately below the language selection tabs, applicants are inform ed that “The
Board m ay make language inform ation available to those who are seeking
providers w ith specific language com petencies.” (Test, o f M azzucco, tr. at 196,
202, 204-205; Ex. A36b at 4.)
'
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(6)
A t the time he com pleted his renewal application, Dr. M urphy was not
fluent in Quechua. Dr. M urphy knew a few w ords in Quechua that he learned
from a com puter language program that he used on a single flight to Ecuador and
from being around native speakers o f the language while volunteering in Ecuador.
(Test, o f Murphy, tr. at 1329-1335.)

7

(7)
Ms. M azzucco forwarded Dr. M urphy’s renewal application to the
B oard’s investigations unit because his practice address needed to be verified and
because she believed other inform ation in the renewal application was
questionable. (Test, o f M azzucco, tr. at 198.) Ms. M azzucco did not have
authority to reject an application if the application was com plete on its face. (Ex.
A 36 at 3-4.)
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(8)
The Board initially placed Dr. M urphy’s license in inactive status because
his renewal application indicated that he was not currently-practicing medicine
and that he intended to leave the field. In addition, Dr. M urphy’s renewal form
showed “zero” num ber o f hospital and non-hospital hours and listed no other
activities related to his practice. (Test, o f M azzucco, tr. at 199, 206-207; Exs.
A36a at 4, A36c at 11.) His license was subsequently returned to active status
after he infoim ed the Board that he w as practicing m edicine w ith the military.
(Ex. W 3.) ,
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(9)
On August 27, 2015, Dr. M urphy sent an email to M s. M azzucco and
several other Board em ployees to address the answers he gave on his October 29,
2013 renewal application. In that email, Dr. M urphy wrote, in part:

23
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a. Quechua is m y prim ary spoken language when I am doing medical w ork in
the Andes - only I m ust have originally started out filing the renewal
when I w as in Equator [s/c] or Pern - can you m ake that correction or just
put an asterisk by m y answer for me. English is the answer I believe is on
m y initial application - 1 assumed that would be referenced if there were
any questions and you would have called me to clarify.

^

b.The highest ‘grade/degree * * * that I graduated from was: college or an o ff
shore med school - but I don’t really think that is totally accurate - 1 ju st
took about 12 years to complete the BA and M D - life got in the w ay and
I had to earn a living. So again - junior college is really where I stopped
collecting degrees and w ent to w ork full time and did the school / training
part tim e from that point forward[.]

~*4

^
^
^
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(Test, o f M azzucco; Ex. A36c at 1-2.)
(io )
Patient A is a female w ho at all tim es relevant to this decision was an active
m em ber o f the Oregon A h N ational Guard (ORANG). (Test, o f Patient A, tr. at
137.)
///
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(11)
On Novem ber 19, 2011, Patient A reported to the O RAN G 142nd M edical
Group facility for a preventative health assessm ent (PHA). She was examined by
Dr. M uiphy. (Test, o f Patient A, tr. at 138; Ex. A4 at 2-3.) Dr. M urphy
com pleted a Chronological Record o f M edical Care form docum enting the
examination. (Ex. A l.) U nder a section labeled “Provider Exam ,” Dr. M urphy
wrote “N o medical issues.” (Id. at 1.) The form contains no indication that a
gynecological exam ination was perform ed in connection w ith the PHA. (Id.)
(12)
In early Decem ber 2013, Patient A attended an A ir N ational Guard training
session in Tennessee. (Test, o f Patient A, tr. at 141; Exs. A9 at 37, A27 at 124).
Technical Sergeant (TSgt.) Rachel Albright, from the 142nd M edical group, also
attended the training. Prior to the training, TSgt. Albright w as casually
acquainted w ith Patient A from w orking on the base but they were not friends.
(Test, o f Albright, tr. at 487-488; Exs. A9 at 9 and 31, A 27 at 124, 200 and 202;
Test, o f Patient A, tr. at 142.)
(13)
One evening, w hile discussing people from w ork w ith Patient A, TSgt.
A lbright mentioned Dr. M uiphy’s nam e among the flight surgeons w ith whom
she worked. Patient A im mediately com mented that Dr. M uiphy was “weird.”
(Test, o f Albright, tr. at 489; Exs. A9 at 10, A 27 at 207.) TSgt. A lbright asked
Patient A why she would say that. (Test, o f Albright, tr. at 489; Exs. A9 at 10,
A27 at 206.) Patient A told TSgt. A lbright that she felt aw kw ard and embarrassed
when Dr. M uiphy asked her if she needed a chaperone w hen he perform ed a Pap
sm ear on her in connection w ith a PHA. (Test, o f Albright, tr. at 489; Exs. A9 at
10, A27 at 206.)
(14)
TSgt. A lbright asked Patient A w hy she had a Pap sm ear on the base
because those were not done during PHAs. Patient A insisted that such
procedures were perform ed because she had one. (Test, o f Albright, tr. at 48990.) TSgt. A lbright showed Patient A Dr. M urphy’s picture on Facebook to make
sure Patient A was not m istaken in identifying Dr. M urphy as the doctor who
perform ed her 2011 PHA. (Exs. A9 at 70, A27 at 203.) Patient A confirm ed that
she was referring to the sam e person that TSgt. Albright showed her on Facebook.
(Id.)
(15)
A fter hearing TSgt. Albright say that such exams w ere not done at the clinic,
Patient A appeared to be angry and upset. (Test, o f Albright, tr. at 490, A l l at
207.) TSgt. A lbright agreed to call the head m edical technician at the base, to see
if Patient A ’s chart notes documented the Pap exam during the 2011 PHA. (Test,
o f Albright, tr. at 490-491, test, o f Patient A, tr. at 143-144; Ex. A9 at 38, 76.)
(16)
TSgt. Albright called M aster Sergeant (MSgt.) B rian Frederick, the head
medical technician at the 142nd A ir Group facility, that sam e night and asked
whether or not PAP smears were done at the base m edical clinic. MSgt. Frederick
told her that the clinic had not done them for a while. (Test, o f Albright, tr. at
490-91; Exs. A9 at 76, A 27 at 266-267.) TSgt. A lbright explained that Patient A
said that she had been given a Pap sm ear during her five-year PH A and wanted
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someone to look at her records to verify if it was documented. (Test, o f Albright,
tr. at 490-491, test, o f Patient A, tr. at 143-144; Ex. A9 at 38, 76.) MSgt.
Frederick told TSgt. A lbright that he w ould look at Patient A ’s records, but later
realized he could not do so w ithout Patient A ’s consent. (Ex. A27 at 267.)
(17)
On Decem ber 7, 2013, TSgt. Albright sent a text to M Sgt. Frederick stating
that Patient A was “freaking out” and needed to know w hat was in her medical
records. (Exs. A9 at 76, A27 at 267.) MSgt. Frederick told TSgt. A lbright he
could not talk to her about the record but that he could talk directly to Patient A if
she com pleted and returned a signed release. MSgt. Frederick told her to have the
patient contact him the next day and he could send her the necessary release so
that he could talk to Patient A about her records. (Test, o f Albright, tr. at 490491; Exs. A9 at 31, A27 at 208-209, 267-268.)
(18)
The following morning, Decem ber 7, 2013, Patient A received, signed and
returned a release to allow MSgt. Frederick to look at her records. (Test, o f
Patient A, tr. at 144; Ex. A4 at 5.) MSgt. Frederick reviewed Patient A ’s records
and verified that Dr. M uiphy had perform ed a PE1A on Patient A in N ovem ber
2011, but there was no docum entation o f a Pap smear. (Exs. A9 at 76, A27 at
266-269.) MSgt. Frederick later spoke w ith Patient A on the phone and told her
w hat he had learned. M Sgt. Frederick thought that Patient A was shocked by his
answer. MSgt. Frederick asked if she intended to pursue the matter. Patient A
replied w ith something like “Hell, yes, I don’t want him to do this to anybody
else.” (Ex. A27 at 270.) M Sgt. Frederick informed Patient A that he had asked
about her intent because he needed to take her allegations to his commander. (Id.)
(19)
MSgt. Frederick later reported the allegation to Colonel (Col.) H eidi Kjos,
the ORANG M edical Group Commander. (Test, o f Kjos, tr. at 771-772.) Col.
K jos called Patient A to discuss the allegation. Patient A, w ho sounded tearful on
the phone, told her that Dr. M uiphy had conducted a Pap sm ear on her in
connection w ith a PH A “a couple years ago.” (Test, o f K jos, tr. at 773-774.)
Patient A apologized for not coming forward sooner, but said that she did not
realize that it was unusual to get a Pap smear. W hen Col. K jos asked if Dr.
M uiphy had used a speculum , Patient A stated that she did not know “the tools”
but confirm ed there had been penetration. (Id at 774.) Col. Kjos asked Patient A
to p u t her allegation in w riting and to send it to her via email. (Test, o f Patient A,
tr. at 145; test, o f Kjos, tr. at 775).
(20)
On Decem ber 8 , 2013 at 12:05 p.m., Patient A em ailed a w ritten statement
outlining her allegation. The statement included a description o f a b rief social
interaction that Patient A had w ith Dr. M uiphy and other people from the base in
D ecem ber 2010. (Ex. A 9 at 37, 40.) W ith regard to the events o f N ovem ber 19,
2011, Patient A wrote:
I had an appointm ent at the clinic on drill weekend. I believe it was for my
5 year physical. Dr. M uiphy was my provider. D uring the appointment, he
asked me when the last tim e I had a Pap smear. I told him it was before I
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had my son, who w as born [in] January 2009. H e said that I needed one. I
felt uncom fortable since I knew him but said ok anyways. He then said
“You don’t need a fem ale in here, do you?” I rem em ber the exact phrase
because o f the way it made me feel. I felt obligated to say no, giv[en] the
fact that we had a social interaction alm ost a year prior. Also the way he
asked me made me feel that i f I said yes, there was som ething wrong with
me.
H e proceeded to do the pap. I was extrem ely uncom fortable and felt this
situation was odd. Afterwards, I told Tess Jaeger about it and she told me
she didn’t think that our base does those. B ut I told her, yes they do, M aj.
M urphy ju st did one. She also thought it was weird that he was the one
doing it, considering the prior social interaction. I also told my husband
about it and told him how weird and uncom fortable it was because I knew
the[] doctor.
(Ex. A9 at 37.)
(21)
Patient A rem ained visibly upset and em otional during the remainder o f the
training. (Test, o f Albright, tr. at 492; Ex. A9 at 72.)
(22)
Following her conversation w ith Patient A, Col. K jos called her supervisor,
Col. Richard W edan 3 and told him about Patient A ’s complaint. Afterward, Col.
Kjos and MSgt. Frederick m et w ith Col. Wedan. (Test, o f Kjos, tr. at 786; test o f
W edan, tr. at 368-360.) Because the nature o f the com plaint was out o f the
ordinary, W edan called in his leadership team and legal staff for the m eeting with
Col. K jos and MSgt. Frederick. (Test, o f W edan, tr. at 369-370, Ex. A27 at 336337.) M Sgt. Frederick and Col. K jos briefed the group o n the situation. (Test, o f
W edan, tr. at 369-370; Ex. A27 at 336-337.)
(23)
After the m eeting, W edan elected to refer the m atter to the National Guard’s
Office o f Complex Investigations (OCI). T he OCI was form ed in response to
increased public scrutiny and dissatisfaction w ith m ilitary investigations in which
there w ere reports that findings adverse to the m ilitary had sometimes been
overturned by higher level command. (Test, o f W edan, tr. at 371-373; Ex. A29 at
338-339.)
(24)
O n D ecem ber 8 , 2013, Col. Kjos m et w ith Dr. M urphy and informed him
that a patient had filed a com plaint alleging that Dr. M urphy had performed a Pap
smear, an inappropriate medical examination, during a PHA , and that Dr. M uiphy
had failed to docum ent it in Patient A ’s chart. (Exs. A9 at 48, 64, A27 at 398399.)
(25)
D uring the Decem ber 8 , 2013 meeting, Col. Kjos gave Dr. M urphy a written
m em orandum explaining that the ORANG was initiating a Comm and Directed
3 Col. Richard Wedan was, at that time, the 142nd Fighter W ing Commander, Oregon Air National Guard. (Test, o f
Wedan, tr. at 367.)
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Investigation (CDI) into the allegations. (Exs. A5, A27 at 399.) In that
memorandum, Col. Kjos informed Dr. M urphy that he was prohibited from
perform ing unchaperoned physicals while the CDI was pending and that he was
prohibited from retaliating against anyone who had made a com plaint or who was
involved in an investigation. The memorandum also advised Dr. M uiphy not to
discuss any m atter related to the investigation or the underlying facts o f the
com plaint w ith anyone other than his counsel. The m em orandum also provided
the name and telephone num ber o f m ilitary defense counsel M ajor M ichael
Adams, w ho Dr. M urphy could contact once the CDI w as form ally initiated .4
(Ex. A5.)
(26)
Dr. M uiphy was angry about the allegation and denied having perform ed a
Pap smear on Patient A as alleged. (Exs. A9 at 48, A27 at 399.)
(27)
Patient A returned to the base im mediately after training. TSgt. Albright
returned several days later. (Ex. A27 at 155-56.) After TSgt. A lbright returned to
the base, Patient A asked if she would be w illing to come w ith her to look at exam
room s to see if it would help her w ith the m emory o f what had happened. Patient
A and TSgt. A lbright entered a room and found gynecological equipm ent in a
draw er under the exam table. The equipment looked old and dirty. Patient A told
TSgt. A lbright that Dr. M uiphy had examined her in that room. (Test, o f
Albright; tr. at 493-495.) After discovering the equipment, Patient A asked that it
be collected and taken for DNA testing. (Ex. A9 at 71.) The equipment was
collected; how ever the lab that exam ined it found insufficient D N A for analysis.
(Ex. A17 at3.)
(28)
The exam room where Patient A and TSgt. Albright found the equipment
was norm ally used by Col. Kjos. On N ovem ber 19, 2011, Col. K jos was
scheduled to see a patient at 11:00 a.m. Dr. M uiphy was scheduled to examine
Patient A at 10:30 a.m. (Ex. M C 6 .)
(29)
On D ecem ber 30, 2013, Dr. M uiphy went to the Board offices and spoke
w ith Board investigator Terry Lewis. Dr. M uiphy told Mr. Lewis about Patient
A ’s allegation and that the m ilitary was investigating the matter. (Ex. A 6 .) Dr.
M urphy em ailed M r. Lewis and Eric Brown (another Board investigator) to notify
them that the m ilitary’s investigation would take longer than he expected. He also
provided the Board investigators w ith the nam e and contact num ber o f his
m ilitary legal counsel, Col. Thom as Patton. (Ex. A 8 .)
(30)
In early January 2014, Dr. M uiphy m et w ith Col. W edan to discuss the
investigation. Col. W edan recalls that Dr. M urphy thought that the investigation
should be conducted locally, rather than by OCI. Col. W edan explained that he
believed it was best to have it conducted by OCI to ensure that the investigation
4 At the time, the memorandum was issued, M ajor Adams was in a defense counsel position with the ORANG,
however M ajor Adams and Dr. Murphy did not form an attorney - client relationship. In fact, Major Adams
immediately asked his supervisor to have someone else assigned to represent Dr. Murphy, as Major Adams had just
finished training to be the victim rights coordinator for the region, and was subsequently assigned to Patient A.
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was professional and unbiased. (Test, o f Wedan; tr. at 378-79.) At one point in
the conversation, Col. W edan recalled that Dr. M urphy said something to the
effect o f “I ju st d o n ’t know w hy we will hang a guy out to dry for conducting a
procedure that he didn’t know he w asn’t supposed to do.” (Id.; tr. at 379.) The
statement struck Col. W edan as “odd;” he told three different people, including
his attorney, about the statement and made a note o f it. (Id.)

6

1
(31)
OCI staff conducted an investigation in Portland from February 6 through
12, 2014. The team collected docum entary evidence and interviewed 10
witnesses, including Patient A and Dr. M urphy. (Ex. A 9 a t4 .)
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(32)
OCI investigators interviewed Patient A on February 7, 2014. Patient A told
investigators that during the Novem ber 19, 2011 PHA, Dr. M urphy asked her
w hen she had her last Pap smear. She stated that after she told him that it had
been over three years, he told her that one was due. Patient A told investigators
that Dr. M urphy took her to another exam rooms and asked her “ [Y]ou don’t need
a female in here, do you?” (Ex. A9 at 30.)
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(33)
Patient A told investigators that the Pap smear seemed to be a normal
procedure except that she did not feel any pain as she had in previous exams. She
told them that Dr. M urphy used instrum ents that w ere in the exam room and
inserted som ething inside her, but she could not rem em ber if he inserted his
fingers or w hether he wore gloves. She told the investigators that the exam lasted
approxim ately 10-15 m inutes and she never received lab results following the
exam. (Ex. A 9 at 30-31.)
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A few m onths after the Pap smear, the victim w as talking to her friend, SSgt
Tess Jaeger. She said to SSgt Jaeger, “I forgot to tell you. Guess who gave
m e a Pap smear? M aj M urphy did.” * * * SSgt Jaeger told her that Pap
smears are not perform ed at the base. The victim told her they were because
she had one by the reported perpetrator.
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(Ex. A9 at 31.)
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A sum m ary o f Patient A ’s interview also states:

■

(35)
OCI investigators interviewed S taff Sergeant (SSgt.) Jaeger on February 9,
2014. A summary o f that interview states:
SSgt Jaeger becam e aware o f the allegations four to five months ago when
she and the victim w ere driving to lunch. * * * F or reasons SSgt Jaeger
cannot recall, the reported perpetrator’s name w as m entioned during their
conversation. (SSgt Jaeger supposes the reported perpetrator m ay have
called or dropped by the finance office earlier in the day.) The victim
believed it awkward that, before the reported perpetrator perform ed a Pap
smear on her during her five year physical health assessm ent (PHA), he
stated “You don’t need a female in here do you?” The victim then explained
it was aw kw ard because the way he “asked” the question m ade her feel as
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though she could not ask for a chaperone without appearing to m istrust the
doctor. Therefore, she agreed to have the exam w ithout a chaperone.
SSgt Jaeger was surprised and confused when she heard that a doctor on
base perform ed a Pap exam. She wondered why the victim would agree to
this exam since the m edical clinic does not perform Pap exams. SSgt Jaeger
stated there w ould be no reason for a provider to perform a Pap exam
because A G R members have their own civilian healthcare providers “for
those exam s.”
SSgt Jaeger told the victim she did not believe the base m edical clinic was
supposed to perform Pap exams. The victim seemed embarrassed, and the
tw o even m ade jokes about it. However, because neither were m edical
professionals, they convinced themselves they did not know for sure. They
did both agree that the incident w as “creepy,” “aw kw ard,” and “ gross”
particularly given the statem ent the doctor made about not having a
chaperone in the room.
(Ex. A9 at 66-67.)
(36)
On April 6 , 2014, Colonel Kjos prepared a m em orandum docum enting the
results o f interviews w ith 25 w om en who had been exam ined by Dr. M uiphy at
ORANG over the previous four years .5 All 25 w om en reported that they had not
received a pelvic exam or a Pap sm ear at the clinic in the last five years. (Ex. A9
at 93.)
(37)
The OCI issued a report on A ugust 21, 2014. In a cover letter
accompanying an executive summary o f the report, M aj. Bayne C. Johnston,
Acting C hief o f O CI w rote, in part:
T h e investigative team d eterm in ed th e re p o rt of sexual assau lt is
su b sta n tia te d b ased on a p re p o n d e ra n c e of th e evidence. This finding is
based upon the victim ’s credibility as dem onstrated in the consistency o f her
recitation o f the sexual assault to others, her physical and emotional reaction
to the assault, her dem eanor during her interview, the electronic
com munications provided by the victim and witnesses, the statements o f
witnesses as to their observations o f the victim ’s behavior before and after
the victim learned she had been purposefully assaulted, and the absence o f
any apparent reason for the victim to make a false allegation.
(Ex. A9 at 3; emphasis in original.)
(38)
On September 6 , 2014, Col. M arshall W ilde sent an email, accompanied by
a copy o f the OCI investigation as an attachment, to Col. Patton and to Patient A ’s
5 According to the memorandum, Dr. M urphy had examined a total o f 30 women at ORANG during that period. O f
the five women who were not interviewed, one had been transferred to another state, another one was retired, and
ORANG was not able to contact the remaining three. (Ex. A9 at 93.)
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m ilitary attorney, M aj. M ichael A dam s (who represented Patient A in the OCI
investigation), to be reviewed w ith their respective clients. Col. W ilde’s cover
email included a set o f orders from Brigadier General (Brig. Gen.) M ichael
Stencel, ORANG Comm ander, instructing Dr. M uiphy and Patient A not to
discuss the report or the matters it contained w ith witnesses listed in the report,
except as required for preparation for any related disciplinary actions, for one year
or until fu rth er ordered. Brig. Gen. Stencel also ordered that the matters
contained in the report were for official use only (FOUO) and contained PII
(personally identifiable inform ation), not to be disclosed except for official
purposes. (Ex. A 15 at 1-2.)
(39)
Later on Septem ber 6 , 2014, Col. Patton, forwarded Col. W ilde’s em ail to
Dr. M uiphy. (Ex. A15; test, o f Patton, tr. at 900.) In a m essage accompanying
the forwarded email, Col. Patton wrote, in part:
I ju st got o ff the phone w ith Col. Wilde. Bad news: he said they found
[Patient A ’s] accusation substantiated. He said they decided to believe her
because she didn’t have a m otive to lie. I ’ll hopefully have it by tomorrow
and I ’ll give you a call.
(Ex. A15 at 1; emphasis added.)
(40)
Col. Patton received a copy o f the report sum m ary the following day. (Test,
o f Patton, tr. at 901.) Dr. M urphy later called Col. Patton to discuss the report,
but specifically asked not to be provided a copy. (Test, o f Patton, tr. at 860.) Col.
Patton told Dr. M uiphy that the OCI had found against him. (Test, o f Patton, tr.
at 902.) Dr. M urphy asked Col. Patton i f OCI investigators had “substantiated”
the allegations w ith any evidence. (Test, o f Patton, tr. at 861.) Col. Patton told
him that they had not. (Test, o f Patton, tr. at 861.)
(41)
On September 8 , 2014, Dr. M urphy emailed Board investigators Eric B row n
and Terry Lew is to inform them that OCI had issued its report. In that email, Dr.
M uiphy m o te (am ong other things):
M y understanding is that the OCI, after 9 mo[nths] o f investigation, because
they could not establish the patient’s motive for the false allegation,
concluded their report on the com plaint as ‘substantiated’. I have no idea
why, because they could not establish a motive, they would therefore leap to
the conclusion that her com plaint was ‘substantiated’.
(Ex. A16; quotations m arks in original.)
D efam ation Lawsuit
(42)
On June 10, 2014, Dr. M urphy, acting without an attorney, filed a lawsuit in
M ultnom ah County Circuit Court alleging that Patient A had defam ed him by
bringing what he asserted was a false allegation that he had perform ed a Pap
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sm ear on her in N ovem ber 2011. The lawsuit sought $300,000 in damages, plus
court costs and legal fees. (Ex. A12.)
(43)
Sometime in June or July o f 2014, Dr. M urphy contacted an Oregonian
Reporter, M axine Bernstein, to see if she was interested in writing an article about
false allegations in the military. Dr. M urphy spoke to Ms. Bernstein by phone
approxim ately two or three tim es about the issue. (Test, o f M uiphy, tr. at 13181320.)
(44)
On September 14, 2014, Patient A ’s civilian defense attorney, Joel Shapiro,
filed a Special M otion to Strike Pursuant to ORS 31.150, a statute that permits a
court to dismiss a civil action that arises out o f statements made in the context o f
certain legislative, executive or judicial proceedings. (Ex. A14.)
(45)
On October 3, 2014, Dr. M uiphy filed P la in tiffs Response to D efendant’s
Special M otion to Strike Pursuant to ORS 31.150. (E x.A 18.) W ithin the
response, Dr. M urphy wrote (among other things): “Since the com plaint was filed,
a 1 0 m onth investigation ensued which determined that there was no evidence to
support the accusation.” (Id. at 3.) H e also wrote:
P laintiff can show that an extensive ten month long investigation conducted
by the W ashington DC based ORANG Office o f Complex Investigations
found no evidence to support D efendant’s claims and stated that
D efendant’s claims were com pletely unsubstantiated.
(Id at 4; emphasis in original.) Dr. M urphy signed the response directly under a paragraph that
stated:
I HEREBY D ECLA RE TH A T THE A BOVE STATEM ENTS ARE TRUE
TO THE BEST OF M Y K NOW LEDGE AND BELIEF. I UNDERSTAND
IT IS M A D E FO R U SE AS EVIDENCE IN COURT AND IS SUBJECT
TO PEN ALTY F O R PERJURY.
(Id at 7.)
(46)
Patient A ’s m ilitary counsel, M ajor Adams, asked Col. W ilde whether it
w ould be perm issible to provide a copy o f an 18 page OCI summary report to the
M ultnom ah County Circuit Court. Col. W ilde told M ajor Adams that because he
w as not M ajor A dam s’ supervisor, he could not authorize the release. However,
he told him that he believed that releasing it to the court w ould be a perm issible
use. (Test, o f W ilde; tr. at 44-45 and 63-65.)
(47)
M ajor Adams provided the 18 page OCI summary to the M ultnom ah County
Circuit Court to dem onstrate that the report actually found Patient A ’s allegation
to be substantiated. The summary report, unlike the full 274 page OCI report, did
not include Patient A ’s protected health information. (Test, o f Lewis; tr. at 25557.)
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(48)
Dr. M urphy and M r. Shapiro appeared before the Honorable Judith H.
M atarazzo on October 10, 2014 to present oral argument on Mr. Shapiro’s m otion
to Strike. A t the conclusion o f the hearing, Judge M atarazzo told the parties that
she was inclined to grant the m otion and asked M r. Shapiro to prepare an order
for her signature and to provide a copy to Dr. M urphy before he submitted it to
her. (Ex. A19 at 20-21.)
(49)
On October 17, 2014, Dr. M urphy emailed Col. W ilde to express his
concern that Maj. A dam s had released the OCI report to the M ultnom ah County
Circuit Court. Dr. M urphy stated that he had been advised to have the court
record sealed “to protect m y professional reputation.” (Ex. A 13 at 15.) Dr.
M uiphy asked Col. W ilde whether ORANG w ould support a m otion to have the
record sealed. Dr. M urphy asserted that he would be filing a com plaint against
M aj. Adams and accused him o f acting unethically. (Id.) In addition, Dr. M urphy
criticized Col. K jos as w anting to “ride the political wave and m ake [Dr. M urphy]
into a villain.” (Id at 16.) Dr. M urphy also w rote that “unlike Kjos, I was not
given a princess pass in life.” (Id )
Administrative D ischarge Proceedings
(50)
By letter dated October 23, 2014, Brig. Gen. Stencel notified Dr. M urphy
that he recom mended that Dr. M uiphy be discharged from ORANG for his
“pattern o f m isconduct, professional dereliction, and substandard perform ance of
duty[.]” (Ex. A27, R ecorder’s Ex. 2.) Brig. Gen. Stencel alleged that Dr. M uiphy
knew or should have know n to refrain from conducting the Pap sm ear on Patient
A, and that he negligently failed to do so; that he negligently failed to document
the Pap smear; that Dr. M urphy know ingly gave a false statem ent to OCI
investigators when he denied perform ing the Pap smear; and that he m ade a false
unsw orn declaration in a court proceeding claiming that a m ilitary investigation
had concluded that Patient A ’s allegation was unsubstantiated. (Ex. A27,
Recorder’s Ex.2 at 1-2.)
(51)
The N otification Letter also advised Dr. M urphy o f his right to an
adm inistrative hearing to contest the discharge and his right to counsel. On
Decem ber 5,2014, Dr. M urphy requested a hearing. (Ex. A27, R ecorder’s Ex.3.)
(52)
On October 25, 2014, at 7:47 p.m., Dr. M urphy em ailed the Oregon
N ational Guard A djutant General (TAG) to request a copy o f the OCI report. (Ex.
A13 at 20.) Dr. M uiphy stated that the report “apparently was ordered by the
TAG office and approved for public release.” (Ex. A13 at 20.) Dr. M urphy also
asserted that he had not seen the entire report, but had only seen a “biased, edited
version provided by a M aj. M ichael Adams, w hich he placed in the public record
o f M ultnom ah County.” (Id )
(53)
On October 25, 2014, at 7:47 p.m., Dr. M urphy em ailed C hief M aster
Sergeant Eddings to express a number o f concerns. Dr. M urphy wrote, in part:
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[H]ey ch ief - funny that OCI did not talk to you? the clinic chief? fimny that
they asked A lbright the bulk o f their questions about PHAs. Albright who
probably knows the least about m edical personal [mc] (not a medic or nurse)
and the physical exam process.
That investigator should be shot - he is worthless.
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So do you really think that it w ould even be im aginable - all the exam beds
have stirr ups - why change rooms? Crazy story - did she hide the
instruments in the
wrong room ? * * * I w ill bet that Kjos was in the room that they ‘found’ the
instrum ents that day - Kjos thinks she is going to make General o ff o f this.
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I should have been more like [name deleted] - make it all about me.
‘W hat an ’ suck u p ’ [sic] piece o f shit.
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H ow come you are not speaking up??? D id you tell W edan how crazy this
is? I know you are an honorable person - 1 am surprised by your silence.
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I m ay lose my jo b on M onday - it is a government (military) contract and
I think they found out about the investigation. I w ill probably never w ork
as a doc again - no m atter what happens.
Tell Jim, I am getting my guns and heading out to Eastern Oregon with
him - civilization sucks.
W hat happened to honor??
I am going to take all these assholes dow n - one way or the other.
(Ex. A13 at 19-20.)
(54)
On October 30, 2014 Dr. M urphy em ailed a num ber o f people at ORANG
along w ith Board investigator Eric Brown. In the email, Dr. M uiphy again
questioned the release o f the OCI report and stated that Maj. A dam s had released
it “to the public record (presumably to the m edia as well[.]” (Ex. A13 at 21.) He
also wrote that he w ould be reporting Col. K jos to the Board for failure to report
the alleged incident between Dr. M uiphy and Patient A, along w ith allegations
that Col. K jos unlawfully prescribed m edication for financial gain, and had
performed unnecessary m edical examinations. Dr. M uiphy also asserted that
Brig. Gen. Stencel was under investigation for allegedly abusing his authority to
pressure Dr. M uiphy and medical clinic com m and to hire a nurse. Because o f this
* alleged investigation, Dr. M uiphy asserted that Brig. Gen. Stencel should be
removed from participation in any disciplinary actions against him. (Id.)
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(55)
On October 31, 2014, Dr. M urphy subm itted to Judge M atarazzo a M otion
to Vacate Proposed Order, A lternatively Amend the Findings and provide
Corrections to the record prior to the Order Granting D efendant’s Special M otion
to Strike (M otion to Vacate). (Ex. A 21.) Dr. M urphy’s subm ission sought to
correct the record w ith regard to some statements he had included in his response
to Air. Shapiro’s Special M otion to Strike. Among those corrections, Dr. M urphy
wrote:
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(56)
The plaintiff also unintentionally stated that the OCI did not ‘substantiate’
the defendant’s allegation o f sexual assault when in fact the report did come to
that conclusion. However, the report failed to ‘substantiate’ any evidence to
support the allegation and even noted the absurdity o f the alleged contact.
(Id. at 3.)
(57)
On N ovem ber 1, 2014, Dr. M urphy sent an em ail to Col. W ilde and others
at ORANG w ith a copy also sent to Mr. Brown. (Ex. A13 at 23-24.) In that
email, Dr. M urphy stated that he would be filing a bar com plaint against Col.
W ilde for failure to report the alleged incident between Dr. M urphy and Patient
A, and a bar complaint against Maj. M ichael W etzie (his m ilitary attorney at that
tim e6) for alleged failure to com m unicate w ith Dr. M urphy and for alleged “ex
parte contacts w ith opposing parties.” (Id. at 23.) A s result o f these complaints,
Dr. M urphy asked that Col. W ilde recuse him self from further involvem ent in the
case and stated that Maj. W etzie was “fired as m y defense counsel.” (Id at 24.)
(58)
On N ovem ber 3, 2014, Dr. M urphy em ailed Col. W ilde and several other
m embers o f the military. (Ex. A 13 at 27.) Dr. M uiphy wrote, in part:
I hope you are all proud o f y ourself [s/c]. This has psych case written all over it.
H ow m any psych m eds has she been on? All her gyn dates are m essed up? Her
screwed up relationship w ith her husband. I love the fact that they sent her back
to the pharm acy to dispose o f the valium and Percocet because she was pregnant
and did not know it. W hat happen[ed] to that pregnancy was it the one in 2008.
Did she stick the instalm ents (that she put in the drawer) inside her vagina before
she ‘found’ them - is that the D NA test you are sending to m y m il ? 7
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(Ex. A13 at 27.) Dr. M uiphy concluded the email w ith “The cops will get it from you, they are
coming, so are the bar investigators.” (Id at 28.)
(5 9 )
O n or around N ovem ber 4, 2014, Maj. A dam s emailed Board investigator
Terry Lew is a copy o f Dr. M urphy’s October 31, 2014 M otion to Vacate. Maj.
A dam s noted that Dr. M uiphy had corrected his previous mischaracterization o f
the OCI report and now conceded that OCI had found Patient A ’s allegations to
:------------------------

6Col. Patton resigned as Dr. M urphy’s defense counsel at the end o f the OCI investigation.

(Test, o f Patton, tr. at

870.)
7 The term “mil” likely refers to a .mil email address extension used by members o f the armed forces.
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be substantiated. Maj. A dam s opined that Dr. M uiphy did so because he had
received the notification letter from Brig. Gen. Stencel w hich included an
allegation that Dr. M urphy had misled the court. (Ex. A13 at 29.)
(60)
O n N ovem ber 9, 2014, Dr. M uiphy emailed Col. W ilde to address, among
other things, his intention to pursue “any and all m eans to exonerate [his]
professional reputation.” (Ex. A13 at 34.) Dr. M urphy also informed Col. W ilde
that he had “provided the court w ith a copy o f the report” and that it was “now
part o f the public record alongside Maj. A dam s’s edited version.” (Id.)
- /.

(61)
O nN ovem ber 12, 2014, Col. W edan issued a D ebarm ent Letter to Dr.
M uiphy, denying him access to Portland Air N ational Guard Base. The letter was
sent, via certified mail, to Dr. M urphy’s home in Oregon. Col. W edan issued the
letter after he w as shown Dr. M urphy’s October 25, 2014 em ail in which Dr.
M uiphy stated that an investigator should be shot, called another physician a
“piece o f shit,” and wrote that he w ould “take all these assholes dow n -o n e way
or the other.” (Ex. A13 at 70.)
(62)
O nN ovem ber 19, 2014, Dr. M urphy sent a lengthy email to Col. W ilde to
discuss the status o f his legal action and to express several points o f disagreement
w ith the O CI report. (Ex. A13 at 36-39.) He com plained about M aj. A dam s’
conduct in connection w ith his legal action and asked Col. W ilde to have him
removed from the case for misconduct. He w rote that M aj. A dam s had acted
inappropriately by subm itting what Dr. M uiphy claimed was an edited version o f
the report and told Col. W ilde that he planned “to subm it the entire report to the
court as an addendum to [his] m otion in pursuit o f fairness and justice.” (Id. at
37.)
(63)
Also on N ovem ber 19, 2014, Dr. M urphy em ailed Judge M atarazzo’s
judicial assistant, Tiffany Fox, to discuss scheduling a hearing on his M otion to
Vacate. (Ex. A13 at 51-52.) In that email, Dr. M uiphy told Ms. Fox that he
would like to subm it the entire OCI report, and no t “the edited version that
M ichael (M aj.) A dam s subm itted.” (Id. at 51.) Mr. Shapiro responded to the
em ail and told Ms. Fox that he had no objection to Dr. M uiphy submitting the
report. In addition, Mr. Shapiro clarified that the portion o f the report that he had
submitted earlier was “excerpted, rather than edited.” (Id. at 50.) Dr. M urphy
later filed the full report w ith the Court. (Test, o f M urphy, tr. at 1323.) That full
report included Patient A ’s National Guard m edical records and other personal
information. (Ex. A 44 at 1.)
(64)
The full OCI report submitted by Dr. M uiphy, and the sum m ary report
provided by Mr. Adams, was reviewed in-camera in Judge M atarazzo’s chambers.
They were not m ade part o f the court record and were not available to the public.
The exhibits, m edical records, and transcripts associated w ith the case were
destroyed by the court in June 2015 per an order signed by the Presiding Judge.
(Ex. A58.)
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(65)
On N ovem ber 24, 2014, Dr. M uiphy em ailed Col. Patton, Col. W ilde, Maj.
Adams, and others at ORANG to inform them that the Board had opened an
investigation. Dr. M uiphy asked that ORANG hilly cooperate with the Board and
to provide any requested documents concerning his m ilitary service and the
m ilitary’s ongoing investigative process. The em ail also noted that the OCI report
showed that Patient A had taken tw o anti-depressants in the past. (Ex. A 13 at 4041.)
(6 6 )
In an email to Mr. Lewis dated N ovem ber 28, 2014 Dr. M urphy provided
inform ation related to his civil action against Patient A. (Ex. A44 at 4-6.) In the
email, Dr. M uiphy w rote that he filed suit against Patient A with the goal o f
“having [her] recant her false allegation or risk financial consequences.” (Id. at
6 .) He also confirm ed that he had provided a full copy o f the OCI report to the
court which, he asserted, was “now part o f a public record.” (Id )
(67)
Also in the N ovem ber 28, 2014 email, Dr. M urphy wrote, regarding
physician chaperone policies: “ [F]rom past experience, I know that the OMB
places a greater value on policies (even policies that don’t apply) than physician
training and judgm ent.” (Id at 4.)
(6 8 )
On N ovem ber 29, 2014, Dr. M uiphy em ailed Col. W ilde, Col. Patton and
Linda Beuckens o f ORANG w ith various observations about his upcoming
discharge proceeding and the B oard’s investigation. Dr. M urphy also copied Ms.
Bernstein (Oregonian reporter) on the email. (Ex. A13 at 56-57.) A m ong his
observations, Dr. M urphy wrote that Maj. A dam s might be “unethically involving
him self in something that does not concern him - the OMB investigation.” (Id at
57.) H e also wrote:
B y the way did BG Stencel have time to review the responses in my other
pending litigation to see if there w as anything else from the civil courts or small
claims court that he wanted to add to his conclusions regarding m y [dereliction]
o f duty?
Only hope the State [Inspector General] or the Oregonian are taking note o f how
due process and justice is served in the ORANG.
Just out o f curiosity, are you getting help for the em otionally distraught SSgt?
Contact Dr. K jos - she is a physician, I think.
^5 % %SjS 3j«

I f the OMB starts calling m y j obs with this allegation - 1 will immediately be
terminated. Maj. Adams will really get to know me at that point.
(Id )

m
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(69)
O n D ecem ber 15, 2014, Dr. M urphy emailed Col. W ilde and several other
ORANG personnel in w hich he reported that he had ju st learned “via forwarded
em ail” that he had been restricted from the Portland A ir National Guard base.
(Ex. A13 at 6 6 .) In the email, Dr. M urphy asked for the names o f people who felt
threatened by him and asked w hether he should stay out o f the city o f Portland or
perhaps out o f the entire state o f Oregon. (Id.) Dr. M urphy also requested
various documents and inform ation from Col. W ilde as “part o f a discovery
process.” ( M a t 67.) Among his requests, Dr. M urphy asked for Patient A ’s
m edication lists along w ith the nam es o f the providers who prescribed her “psych
m eds.” (Id.) He also asked for a copy o f an alleged investigation o f a relationship
between Patient A and another m arried officer who Dr. M urphy identified by
name. (Id.)
(70)
On D ecem ber 21, 2014, Dr. M urphy emailed Col. W ilde, w ith copies to Col.
Beuckens, Col. Patton, Captain Joni Carlisle ,8 Maj. Adam s, and M aj. Kyle
Abraham. Dr. M uiphy reported that his M otion to Vacate had been denied
resulting in the dism issal o f the case. However, Dr. M urphy wrote that he
intended to refile the case the following week. He also stated that he intended to
file a lawsuit, a bar com plaint, and a complaint w ith the inspector general against
M aj. Adams. (Ex. A13 at 79.)
(71)
Also on D ecem ber 21, 2014, Dr. M urphy em ailed Col. W ilde, Col.
Beuckens, and M s. Bernstein, and copied several other military personnel. (Ex.
A13 at 88-89.) In the email, Dr. M uiphy asserted that either Patient A or her
attorney had told a reporter (Ms. Bernstein) that Patient A had requested that
civilian law enforcem ent investigate her allegation. Dr. M urphy noted that this
was inconsistent w ith a letter previously issued by the A djutant General. Dr.
M urphy wrote “W ho is lying here? * * * I assume the O regonian w ill be seeking
an answer to this question. I w ill also request that the G overnor’s office
investigate [the A djutant General] to determine the true nature o f the alleged
victim ’s request regarding notification o f local law enforcem ent.” (Id. at 89.) In
addition, Dr. M urphy wrote that he intended to depose the A djutant General when
he refiled his lawsuit against Patient A. He wrote that he suspected that the
deposition would dem onstrate that Patient A “was again perjuring h erself and
misleading the press” but that he doubted that ORANG would take any action
against her for her “crim inal actions.” (Id.)
(72)
O n D ecem ber 24, 2014, Dr. M uiphy em ailed Mr. Shapiro and Ms.
Bernstein, w ith a copy to Col. W ilde. Dr. M urphy asked M r. Shapiro whether
Patient A had previously requested a law enforcem ent investigation. Dr. M uiphy
wrote that he intended to refile his lawsuit and that he w ould seek disciplinary
actions by the court against Mr. Shapiro and Maj. A dam s i f he determ ined that
+i
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8 On November 4, 2014, Col. Wilde appointed Captain Carlisle as Dr. M urphy’s military counsel effective January
15,2015. (Ex. A13 at 27.)
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(73)
On Decem ber 30, 2014, Maj. A dam s em ailed Board investigator Lewis to
outline the various complaints and actions that Dr. M urphy had taken since
Patient A made her allegations. Maj. A dam s listed the following:
•

Inspector General complaints either filed or threatened against Col. Kjos,
Col. Wedan, Brig. Gen. Stencel, and Maj. Adams.
•
Threatened congressional com plaints and suggesting that the Adjutant
General be rem oved by the Governor.
•
Filed a civil action against Patient A and misled the court about the outcome
o f the OCI investigation.
•• Attempted to file the entire O CI report w ith the M ultnom ah County Court so
that it would becom e part o f the public record. The report contained m any o f
Patient A ’s personal m edical records.
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(Ex. A13 at 104.) Maj. A dam s then opined:
[Dr. M uiphy] acts like a bully on the playground to coerce others to take the
actions he desires. He keeps cc’ing M axine B ernstein the Oregonian
Reporter. Again, everyone else’s fault, while taking no responsibility. * * *.
W ith this m uch stress, I am not sure how he can be that stable. I think it is
only a m atter o f tim e before he implodes.
(Jd.)
(7 4 )
Maj. A dam s attached a docum ent from Dr. M uiphy to his D ecem ber 30,
2014 email. In that document, Dr. M urphy accused Maj. A dam s and Patient A of
fraud and extortion. He also wrote “ Your fraudulent behavior should result in
disciplinary actions by the Court and the O regon Bar. (Ex. A13 at 106.)
(75)
O n February 5,2015, Dr. M urphy sent an email to Dr. Joseph Thaler (the
B oard’s M edical D irector) and Dr. Lisa Snyder.9 (Ex. A 44 at 11.) In that email,
Dr. M urphy wrote that he had submitted a com m ent to the Oregonlive.com
w ebsite commenting on Patient A ’s allegations. Dr. M uiphy w rote that he
submitted the com m ent because “this accusation is apparently being tried in the
court o f public opinion.” (Id.) The com m ent read, in part:
I am very fam iliar w ith this case w hich w as unethically m ade part o f the
public record by the accuser’s [military attorney]. The article failed to
m ention the following the accuser has been on psych m edication for over 1 0 years without
disclosing it to the m ilitary (no w onder the m ilitary has so m any o f these
friendly fire/active shooter incidents.)
the accuser previously received a breast and gyn exam from a m ale flight
surgeon at that same clinic in the past, flight surgeons are general m edical
.________________

.

9 It is unclear from the record who Dr. Snyder is or what her role was in this case.

FINAL ORDER —James M ichael Murphy, MD
Page 22 o f 54

officers and as such are qualified to do physical exams (including gyn and
rectal exams)
the physician has never been a com plaint o f inappropriate contact or
relations w ith patients in alm ost 30 yrs o f working as a healthcare w orker

the gyn instrum ents were ‘found’ in a fem ale physician’s exam room (not
M urphy’s exam room ) and all the exam rooms are configured w ith the same
stirrups on the exam table.
the accuser w as previously involved in an affair w ith a married officer, she
sent a flirtatious em ail to M urphy which he ignored, w eeks later she came
up w ith this alleged gyn exam stating it occurred years earlier - which she
had never noted in her m edical history (in fact she sought out a gyn exam in
2013 even though she would not have been due, if she truly believed that
she had received one in 2 0 1 1 .)
(Id. at 11-12.)
(76)
O n February 6 , 2015, Judge M atarazzo issued a General Judgem ent o f
Dism issal, dismissing Dr. M urphy’s defam ation action and awarding costs and
attorney fees to Patient A. (Ex. A23.)
Phone Call to Tuality Hospital
(77)
On a Saturday in February 2015, Dr. M urphy called Tuality Hospital in an
attem pt to reach K athryn Gilbert, R.N. (Test, o f Gilbert, tr. at 125-126.) The
switchboard referred the call to John Sparks, the adm inistrative nurse supervisor
on duty at that time. (Test, o f Sparks, tr. at 554-555.) The switchboard operator
forwarded the call to Mr. Sparks because the caller, who identified him self as a
physician, was very insistent. However, the operator did not recognize the name
the caller provided. (Id.)
(78)
W hen Sparks answ ered the phone-, the caller identified him self as a doctor,
on staff, and used the nam e that Sparks recalled as “H ansen,” “H am son,” or
som ething similar. The caller wanted Ms. G ilbert’s phone number, but Mr.
Sparks w ould not provide it. Due to the caller’s insistence that he w as trying to
reach Gilbert about an urgent m edical matter, Sparks took the caller’s phone
num ber and then called or paged Ms. Gilbert, who was n o t then on duty. (Test, of
Sparks, tr. at 555-557, 559.)
(79)
M s. Gilbert w as at a gym when she received the page from Mr. Sparks. She
called Mr. Sparks who told her that a “Dr. Hanson” was trying to reach her
regarding a “cath lab order set” for a patient. (Test, o f Gilbert, tr. at 125-126; Ex.
A 37 at 1.) Sparks gave her the telephone num ber the caller had provided. Gilbert
III
~
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did not recognize the nam e Sparks had relayed but recalled that she worked w ith a
Dr. H am don and thought that he m ight be the caller. (Test, o f Gilbert, tr. at 126.)

(80)
W hen Ms. Gilbert called the num ber provided by Mr. Sparks, her cell phone
identified the num ber as that o f Dr. M uiphy. Dr. M urphy form erly worked w ith
Ms. Gilbert at Tuality Hospital and Ms. Gilbert had socialized w ith Dr. M uiphy
and his wife on occasion. W hen Dr. M urphy answered the telephone, Ms. Gilbert
recognized his voice. M s. Gilbert asked Dr. M urphy why h e told the hospital he
was someone else but does not recall his answer. Dr. M uiphy did not discuss any
medical issues, but engaged in some small talk and also told Ms. Gilbert about
som e difficulty he w as having w ith someone in the N ational Guard who had
alleged that he had sexually assaulted her. (Test, o f Gilbert, tr. at 126-129; Ex.
A37 at 1-2.)
Public Disclosure o f Confidential Information
(81)
On M arch 17, 2015, Dr. M uiphy filed an 11 page docum ent w ith the
M ultnom ah County Circuit Court that was titled “ Settlem ent Offer - M uiphy v.
[Patient A ] . 55 (Id. at 14-25.) The settlem ent offer contained Dr. M urphy’s
extensive discussion o f Dr. M urphy’s view o f the facts o f his dispute w ith Patient
A, including a detailed account o f Patient A ’s allegations regarding the alleged
Pap smear. The docum ent also includes a section labeled “T H E
D E F E N D A N T ’S H IS T O R IC A L L A C K O F H O N E S T Y -C O N C E A L IN G
P S Y C H O L O G IC A L P R O B L E M S F R O M T H E M IL IT A R Y .” (Id. at 19;
em phasis in original.) Dr. M uiphy wrote in the docum ent that Patient A failed to
notify the m ilitary o f a psychological issue and her past use o f anti-depressant
medications. The docum ent also contains a detailed account o f Patient A ’s selfreported online health assessments, including discussions o f past Pap smears, a Csection, a list o f psychiatric medications, and an assertion that Patient A used a
psychiatric m edication while she was pregnant. (Id. at 22.) The settlement offer
w as included in the official court record and w as available to members o f the
public through the court’s electronic inform ation system, OJIN. (Test, o f Lewis;
tr. at 621.)
(82)
A lso on M arch 17, 2015, Dr. M urphy sent an em ail to multiple people,
including Mr. Shapiro, Ms. Bernstein, several m embers o f the military, and
several others. (Ex. A 44 at 27.) The em ail included the 11 page settlement
agreem ent as an attachm ent and had the subject line “Public Record - filed w ith
Circuit Court - Settlem ent Offer in 15CV02439.” (Id.) At the end o f the email,
Dr. M uiphy asked the recipients to “Please forw ard this, settlem ent offer to any
interested party, ask them to contact the O regon State M ilitary Office or the
fn n n f ori &r\A 4
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(83)
On M arch 18, 2015, Dr. M urphy sent an em ail to his m ilitary attorney,
Captain Carlisle, and another m ilitary attorney, Col. M onique DeSpain. He also
copied Board investigators Lewis and Brown, Board M edical D irector Dr. Thaler,
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several m embers o f the m ilitary, and Ms. Bernstein. (Ex. A24.) In the email, Dr.
M uiphy stated that he w ished to separate from ORANG and asked Captain
Carlisle to send him the appropriate paperwork. He asserted that he w anted to
focus his effort on litigating claims against the Board, including harassm ent and
retaliation. He accused the Board o f “ intentionally delaying” its investigation.
(Id. at 1.) Dr. M uiphy further wrote:
I suspect the delay is a direct result o f the inept but m alicious investigative
and legal staff at OM B/DOJ, who did not have the courage or integrity to
respond w ith an explanation.
B y rem oving the separation hearing, it w ill provide one less excuse for the
investigator’s continued harassment and retaliation. The OMB investigative
staff are a group o f non-professionals who lead physicians like Joe Thaler
around by the nose, m aking the O M B ’s entire process alm ost as absurd as
that report produced by the OCI.
Obviously, this has been a frustrating process, w hen a m entally deranged
patient with an absurd com plaint manages to convert a routine established
com plaint process into a 1 V2 year circus. The m ain clowns being Heidi
K jos and M onique D eSpain - who m ade a patient[’]s com plaint into
something it w asn’t, ju st to bring attention to them selves as female activists
(politically popular). A nd o f course O M B ’s Terry Lewis is always
interested in underm ining physicians in order to justify his existence (bad
idea for a morbidly obese male w ith no doubt some underlying pathology
that will require m edical assistance someday soon).
(Id at 2.)
(84)
O n April 11, 2015, Dr. M uiphy sent an email to MSgt. Frederick, C hief
M aster Sergeant M ichelle M arshall (both o f ORANG leadership), and to Board
Investigators Lewis and Brown. In that email, Dr. M uiphy wrote:

I was contacted by a patient who I saw in the m edical clinic sometime
back. The patient told me that they had been contacted regarding m y care.
I form ally request that if any o f m y patients (any patients) are contacted by
the investigators from the Oregon M edical Board that they do N OT
cooperate. [T]he OMB has no investigative authority outside o f license
holders. If there is a question regarding patient care, the investigator can
contact me. This is a significant infringem ent on patient confidentiality.
This o f course applies to any and all medical records as well.
(Ex. A25; emphasis in original.)

///
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(85)
The Oregon M ilitary D epartm ent’s Administrative D ischarge Board held a
hearing on Dr. M urphy’s appeal o f the recom m ended discharge from M ay 7
through 9, 2015 in Portland, Oregon. Legal A dvisor Col. W illiam D. Bunch
presided at the hearing. The Board was com prised o f three voting members, all o f
whom were colonels in the A ir National Guard. Dr. M urphy participated in the
hearing and was represented by his m ilitary counsel, Captain Carlisle. Both Dr.
M urphy and Patient A, am ong others, testified at the hearing. (Ex. A27.)
(8 6 )
A t the conclusion o f the hearing, the A dm inistrative D ischarge Board found
against Dr. M urphy on all charges. Specifically, the Board concluded:
•

•
•

•

Dr. M urphy was derelict in the performance o f his duties by negligently
failing to refrain from conducting a genital exam or Pap smear on
Patient A;
Dr. M urphy w as derelict in the perform ance o f his duties by failing to
docum ent the genital exam or Pap sm ear on a Patient A;
Dr. M urphy know ingly m ade a false statement to an OCI investigator by
asserting that he did not perform a Pap sm ear or sim ilar procedure on
Patient A; and
Dr. M urphy know ingly made a false statement in an unsworn declaration
that claimed that a military investigation had found Patient A ’s
allegation to be unsubstantiated.

(Ex. A l l , Ex. I 10.) A s a result o f these findings, the A dm inistrative D ischarge Board
recommended that Dr. M urphy be separated from the N ational Guard w ith an other than
honorable conditions discharge. (Id.)
Board Request for Records
(87)
On M ay 12, 2015, M r. Lew is sent Dr. M urphy a request for information,
pursuant to the B oard’s authority under ORS 677.320, asking Dr. M urphy to
provide the following:
A complete copy o f the m edical record[s] for your care and treatm ent for patients
[B] and [C]. Please include all inform ation regarding your prescribing for these
patients in 2013-2014.
(Ex. A29.) Dr. M urphy did not provide the requested m edical records to the Board. (Test, o f
Lewis, tr. at 1264-65.)
(8 8 )
A subcomm ittee o f the B oard’s Investigative Committee interviewed Dr.
M urphy on June 4, 2015. (Ex. A31 at 4.) The B oard’s M edical Director, Dr.
10 Ex. A27 is a transcript o f Dr. M urphy’s Administrative Discharge Board hearing. The information in Finding of
Fact 86 is derived from Exhibit 1 from that hearing.
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Thaler, Board Investigator Lewis, and Mr. Foote were also present for the
interview. (Id.)
(89)
Dr. M urphy had copies o f documents at the interview that he believed the
subcommittee might ask about, including medical records o f Patients B and C.
Dr. M urphy did not tell anyone that he had the m edical records w ith him, nor did
he offer them to the subcommittee. (Test, o f M urphy, tr. at 1269-1271; test, o f
Lewis, tr. at 1264-1265.)
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(90)
A t the conclusion o f the interview, w hen Dr. M urphy asked if he should
continue to provide any additional evidence to M r. Lewis, Mr. Foote replied
“Well, h e ’s your point o f contact i f you have anything further * * * [because]
these things w ill be considered by the Board so i f there’s something you w ant to
submit, go through him .” (Ex. A31 at 39.) Other than an affidavit o f Col. Patton,
Dr. M urphy did not offer, or attem pt to offer, any other documents to the
subcommittee or to Mr. Lewis before leaving the interview. (Test, o f M urphy; tr.
at 1265; Ex. A31 at 37-39.)
(91)
Prior to submitting exhibits in preparation for the current contested case
hearing, Dr. M urphy failed to produce the docum ents requested by the Board in
M r. Lew is’s M ay 30, 2015 letter. . (Test, o f M urphy, tr. at 1263; Exs. MC2,
MC3, M C4, and MC5.)
E-M ail Comm unication w ith the Board
(92)
On A ugust 15, 2015, Dr. M urphy sent an em ail to Mr. Lewis, M r. Brown,
and Mr. Foote. (Ex. A34.) In that em ail Dr. M urphy wrote, in part:
Mr. Lewis,
W hen do you imagine that you folks m ight finish fabricating these
unsupported violations? H ow long does it take to ‘finalize’ BS?
As you are obviously aware, I am currently in litigation regarding the
medical board’s last illegal and unethical action and I w ant to make sure the
court is aware o f the O M B ’s latest attempt at retaliation.

^
^
^

So Terry, i f you are going to ‘get me back’ or ‘teach m e a lesson’ (try to
intimidate me), you need to stop stuffing your face, put down your comic
books and use your crayons to come up w ith something in writing - pronto.
Oh hey - thanks again for lying to m e about having to report a patient’s
com plaint in 10 days, [etc.] * * * [Patient A ’s] allegation is false and she is
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make a difference every[]day and all you folks can do is make up non sense
[s/c] to justify your own existence. A nd o f course you retaliate against
anyone who calls you out on your Em peror’s clothing.
Dr. Thaler and the other physicians involved in this - shame on you.
5-S 4s %^ ^
oh yea - good morning M r. Lewis - the great and powerful Oz has spoken.
(Id at 1.)
(93)
On August 22, 2015, Dr. M urphy em ailed K evin Danielson, an attorney in
the United States A ttorney’s O ffice in Oregon, and M r. Foote. (Ex. A 35.) Dr.
M urphy informed M r. D anielson that he “gave up on [his] civil suit” against
Patient A because “ [s]he does not have any m oney and your office and the federal
court system made it too cost prohibitive and com plicated to continue.” ( I d ) In
addition, Dr. M urphy inform ed Mr. D anielson o f the B oard’s investigation,
writing “N ow the board (m ostly a morbidly obese investigator with a high school
diploma and a chip on his shoulder) is m ounting some kind o f vendetta.” (Id.)
Fie also wrote:
The Board is now going beyond the so called “casting a wide net” approach
and is actually posting com plete nonsense on their website. The OMB
(maybe other m edical boards as w ell) functions via blatant intim idation o f
licensed providers, because the board does not feel that they have to answer
to anyone who works under the banner o f ‘public safety’.
Currently I am pursuing litigation against the State for damages from a
previous false claim by the OMB (supported by a[n] Oregon State Court o f
Appeals ruling). B ut clearly there is collusion betw een th e S tate A G office
in th e ir efforts to “ p e rsu a d e me to d ro p it” a n d th e O M B (K ath y H aley)
who is aware o f or is encouraging th e n investigator Terry Lew is to simply
fabricate issues like he did previously.
I think it is unethical. mcivbe illegal. I believe it w ould take a federal
prosecutor to make that determination. W hat are your thoughts? I have
copied M s. H aley and M r. Foote in order to be transparent. I am not an
attorney (although I have enrolled in an on-line JD course), so I really don’t
know.
(Id.; emphasis in original.)
(94)
In an A ugust 27, 2015 em ail to M s. M azzucco, Dr. M urphy responded to
some questions about his 2013 license renewal application. (Ex. A3 6c.) In that
email, Dr. M urphy wrote, in part:
///
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N o w in the summer o f 2015, one o f the board m embers (a chiropractor - a
non MD w ith the usual low self esteem o f going to a ‘m edical’ school in a
shopping center) is questioning some o f the answers on my renewal
application from way back then as part o f a medical board vendetta.
:■« sjs s£ sj«

6

7
8

It is tough to give the ‘right answ ers’ when you are w orking class and not
some silver spoon “Doctor or Lawyer” who has never done real w ork and
had some fancy graduation from a frat house. The B oard does not
understand w orking during the day, then doing the school thing only when
tim e and m oney allowed.
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* * * The m edical board has no idea about how the building they are sitting
in - was built, where the food that Terry Lewis stuffs his face w ith com es
from, or how even the garbage is handled, [etc.].
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Ethical Standards o f the M edical Profession
(95)
Joseph Thaler, M D, is board certified in internal medicine. He practiced
internal medicine for 29 years. H e was a m em ber o f the Board from 1999 to
2006, and was the Board chair in 2005. He has been the B oard’s M edical
D irector since 2012. (Ex. A52.)
(9 6 )
in liis role as M edical Director, Dr. Thaler often reviews records from Board
licensees to determ ine i f the licensees are m eeting standards o f care and standards
o f ethics that apply to the medical profession. In m aking such determinations, Dr.
Thaler, and the Board, w ill look to the American M edical A ssociation (AMA)
Code o f M edical Ethics for guidance. The Board also relies on other sources
including professional literature. (Test, o f Thaler, tr. at 515-516.)
(97)
The AM A has published form al ethical opinions which pertain to the
professional and ethical obligations o f physicians. A M A Opinion 8.02 is titled
“Ethical Guidelines for Physicians in Administrative or Other Non-ciinical
R oles.” (Ex. A 3 3 a tl .) The opinion provides, in part:
Throughout their formal education and their practice o f medicine, physicians
profess and are therefore held to standards o f m edical ethics and professionalism
such as those expressed in the A M A Code o f M edical Ethics. Complying with
these standards enables physicians to earn the trust o f their patients and the general
public. This trust is essential to successful healing relationships and, therefore, to
the practice o f medicine.
///
///
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The ethical obligations o f physicians are not suspended when a physician assumes a
position that does not directly involve patient care. Rather, these obligations are
binding on physicians in non-clinical roles to the extent that they rely on their
medical training, experience, or perspective. W hen physicians make decisions in
non-clinical roles, they should strive to protect the health o f individuals and
communities.
m
(98)
AM A Opinion 9.07 is titled “M edical Testim ony.” (Ex. A33 at 3.) The
opinion provides, in part:
As citizens and as professionals w ith specialized knowledge and experience,
physicians have an obligation to assist in the adm inistration o f justice.
W hen a legal claim pertains to a patient the physician has treated, the
physician m ust hold the patient’s medical interests paramount, including the
confidentiality o f the patient’s health information, unless the physician is
authorized or legally com pelled to disclose the information.
Physicians w ho serve as fact witnesses m ust deliver honest testimony. This
requires that they engage in continuous self-exam ination to ensure that their
testimony represents the facts o f the case.
%S-<sjc 5^ 5-C
Organized m edicine, including state and specialty societies and medical
licensing boards can help m aintain high standards for m edical witnesses by
assessing claims o f false or misleading testimony and issuing disciplinary
sanctions as appropriate.
(.Id )

(99)
AM A O pinion 5.05 is titled “Confidentiality.” (Ex. A39.) The opinion
provides, in part:
The inform ation disclosed to a physician by a patient should be held in
confidence. The patient should feel free to m ake a full disclosure o f
inform ation to the physician in order that the physician m ay most
effectively provide needed services. The patient should be able to make
this disclosure w ith the knowledge that the physician w ill respect the
confidential nature o f the communication. The physician should not
reveal confidential inform ation w ithout the express consent o f the patient,
subject to certain exceptions w hich are justified because o f overriding
considerations.
W hen a patient threatens physical harm to another person or to him orherself and there is a reasonable probability that the patient m ay carry out
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the threat, the physician should take reasonable precautions for the
protection o f the intended victim[.] * * *
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W hen the disclosure o f confidential inform ation is required by law or
court order, physicians generally should notify the patient. Physicians
should disclose the minimal inform ation required by law, advocate for the
protection o f confidential information and, if appropriate, seek a change in
the law. * * *
m
(100)
A M A Opinion 5.04 is titled “Communications Media: Standards o f
Professional Responsibility.” (Ex. A38.) The opinion provides, in part:
Physicians are ethically and legally required to protect the personal privacy
and other legal rights o f patients. W hen inform ation concerning a specific
patient is requested by the media, the physician m ust obtain the consent o f
the patient or an authorized representative before releasing such
information. The physician m ay release only the authorized inform ation or
that which is public knowledge. The patient-physician relationship and its
confidential nature m ust be maintained.

Certain new s that is part o f the public record, such as deaths, may be made
available w ithout the consent o f the patient or authorized representative. *

( I d)
(101)
A M A Opinion 10.0.15 is titled “The Patient-Physician Relationship.” (Ex.
A45.) The opinion provides, in part:
The practice o f medicine, and its em bodim ent in the clinical encounter between
a patient and a physician, is fundamentally a moral activity that arises from the
im perative to care for patients and to alleviate suffering.
A patient-physician relationship exists w hen a physician serves a patient’s
m edical needs, generally by mutual consent between physician and patient (or
surrogate). In some instances the agreem ent is implied, such as in em ergency
care or when physicians provide services at the request o f the treating
physician. * * * Nevertheless, the physician’s obligations to the patient
rem ain intact. The relationship between patient and physician is based on trust
auu givco jliov iw
^ ujuvcu uuiigauuno ivj piav^v pativma wvuaiw
above their ow n self-interest and above obligations to other groups, and to
advocate for their patient’s welfare.

ill
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(Id.) W ithin the patient-physician relationship, a physician is ethically required to use
sound medical judgm ent, holding the best interests o f the patient as paramount. (Id)
(102)
Barry Egener, M D, is board certified in internal m edicine and has been
practicing m edicine for over 34 years. A t the tim e o f the hearing in this case, Dr.
Egener was the M edical D irector for both the Foundation for M edical Excellence
and its subdivision, the N orthw est Center for Physician-Patient Communication.
H e was also a m ember o f the faculty in internal medicine for Legacy Health
Systems. (Test, o f Egener, tr. at 422-23; Ex. A51 at 1.) In addition, he was a
faculty member o f the A m erican Academ y on Physician and Patient, and a
clinical assistant professor in public health at the Oregon Health Sciences
U niversity (OHSU). (Ex. A51 at 2.) Dr. Egener has authored numerous journal
articles on the topics o f professionalism and physician-patient communication.
(Test, o f Egener, tr. at 423-24; Ex. A51 at 4.) Dr. Egener believes that the essence
o f professionalism is for the professional (including physicians) to execute a
fiduciary responsibility to the more vulnerable party. In Dr. Egener 5s view, in all
professional relationships patients or clients rely on the unique expertise o f the
professional to m ake judgm ents about the patient or client’s best interest. It is this
imbalance o f expertise that gives rise to the fiduciary responsibility. Dr. Egener
has identified three separate domains o f physician professionalism : 1 ) the
relationship between the physician and the patient; 2 ) the relationship between the
physician and other mem bers o f a healthcare team; and 3) the relationship
between the profession o f medicine and society as a whole. (Test, o f Egener, tr.
at 425-26 and 430.)
(103)
M edical Professionalism in the N ew Millennium: A P hysician’s Charter (the
Charter), published by the A m erican Board o f Internal M edicine in 2004, is a
well-respected docum ent that has been cited in at least 600 published articles.
(Test, o f Egener, tr. at 427; Ex. A49.) The pream ble to the Charter states, in part:
Professionalism is the basis of m ed icin e’s co n tra c t w ith society. It demands
placing the interests o f patients above those o f the physician, setting and
m aintaining standards o f com petence and integrity, and providing expert advice to
society on matters o f health. The principles and responsibilities o f medical
professionalism m ust be clearly understood by both the profession and society.
Essential to this contract is public trust in physicians, which depends on the
integrity o f both individual physicians and the whole profession.
(Ex. A 49 at 1; emphasis in original.) Among the principles enum erated in the Charter are a
com m itm ent to patient confidentiality, a com m itm ent to maintaining trust by managing conflicts
o f interest, and a com mitment to professional responsibilities. (Id. at 1-2.) As part o f the
com m itm ent to professional responsibilities, the Charter states:

A

HO

44
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As members o f a profession, physicians are expected to w ork collaboratively to
maximize patient care, be respectful o f one another, and participate in the process
o f se lf regulation, including rem ediation and discipline o f m embers who have
failed to meet professional standards. * * * These obligations include engaging in
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internal assessm ent and accepting external scrutiny o f all aspects o f their
professional performance.
(Id. at 2.)
(104)
In an article titled “Tow ard a Normative D efinition o f M edical
Professionalism ,” published in the journal Academ ic M edicine in June 2000,
H erbert M. Zwick, MD, noted that medical professionalism is com prised o f the
following sets o f behaviors:
• Physicians subordinate their own needs to the interests o f others. * * *
• Physicians adhere to high ethical an d m oral standards. * * *
• Physicians respond to societal needs, and their behaviors reflect a social
contract with communities served. * * *
• Physicians evince core humanistic values, including honesty and integrity,
caring fo r others, and trustworthiness. * * *
• Physicians exercise accountability fo r themselves a n d fo r their colleagues.
***
• Physicians demonstrate a continuing com m itm ent to excellence.
• Physicians exhibit a commitment to scholarship and to advancing their

few

* * *

* Physicians deal with levels o f complexity and uncertainty. * * *
• Physicians reflect upon their actions and decisions.
(id at 3-4; italics in original.)
(105)
Dr. Egener reviewed num erous em ails from Dr. M urphy directed toward
colleagues, m em bers o f the military, attorneys, the Board, and others. In Dr.
Egener* s view, Dr. M urphy’s October 25, 2014 em ail to C hief M aster Sergeant
Eddings (Ex. A13) (in w hich he wrote that an investigator should be shot, implied
that Dr. Kjos was using Patient A ’s allegation to try to secure a promotion,
referred to another person as a “piece o f shit,” stated that he was taking guns and
going out to eastern Oregon, and that he was going to “take all these assholes
down,”) was “denigrating, [showed a] lack o f respect [and had] some element o f
arrogance.” (Test, o f Egener, tr. at 434.) Dr. Egener believed that this email
dem onstrated unprofessional behavior. In particular, Dr. Egener believed that the
comments in the em ail underm ined collegiality that is necessary to the smooth
functioning o f a health care team. (Id.)
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(106)
Dr. Egener also review ed Dr. M urphy’s M arch 18, 2015 email (Ex. A24),
sent to numerous recipients including m embers o f the m ilitary, m embers and
employees o f the Board, and a reporter, in w hich Dr. M urphy referred to Patient
A as “m entally deranged,” referred to a Board Investigator as “morbidly obese”
w ith “an underlying pathology,” and referred to tw o colleagues as “female
activists” w ho w ere “trying to bring attention to them selves.” (Test, o f Egener, tr.
at 435.) Dr. Egener view ed this email as unprofessional in the w ay that it referred
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to Patient A, by undeim ining the role o f the Board and the credibility o f the
m edical profession, and by underm ining his relationship w ith his colleagues. Dr.
Egener also believed that the em ail demonstrated arrogance which, he opined,
detracted from Dr. M urphy’s ability to be professional. (Id at 436-39.)

C O N C L U S IO N S O F L A W
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The Board adopts A LJ M ann’s conclusions o f law, his supporting opinion except as
noted in the B oard’s discussion o f one o f Dr. M urphy’s violations o f ORS 677.190(l)(a),
dishonorable and unprofessional conduct, and ALJ M ann’s recom m endation that Dr. M urphy’s
license be revoked, Dr. M urphy be assessed a civil penalty o f $10,000, and Dr. M urphy be
assessed the cost o f these proceedings
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1.
The evidence did not establish that Dr. M urphy perform ed an
unauthorized Pap sm ear on a patient on N ovem ber 19,2011 in violation o f ORS
677.190(l)(a), as defined by ORS 677.188(4)(a), and/or conduct that does or
m ight constitute a danger to a patient and gross negligence, in violation o f ORS
677.190(13).
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2.
Dr. M urphy provided false, misleading, and deceptive information
in connection with his October 29, 2013 application to renew his m edical license
by stating that his highest level o f education was an associate’s degree and that he
could speak and understand Quechua sufficiently to communicate for clinical
purposes in violation o f ORS 677.190(8). Dr. M urphy did not violate O AR 847008-0058 because the rule was not in effect at the time that he submitted his
application. The record did not establish that Dr. M urphy’s false answers on his
O ctober 29, 2013 renewal application violated ORS 677.190(l)(a) and (17).
3.
Dr. M urphy acted in a m anner contrary to recognized standards of
ethics o f the m edical profession, in violation o f ORS 677.190(l)(a) as defined by
ORS 677.188(4)(a), by filing a false or m isleading declaration in connection w ith
a proceeding in M ultnom ah County Circuit Court.
_
4.
Dr. M urphy disclosed private health inform ation and confidential
m edical records o f a patient in violation o f ORS 677.190(l)(a) and (5), as defined
by ORS 677.188.(4)(a). The record did not establish that Dr. M urphy violated
H1PAA privacy regulations (45 CFR 164.502).
5.
Dr. M urphy did not violate ORS 677.080(3) and ORS 677.190(10)
by calling a nurse supervisor at Tuality H ealthcare in 2015 while representing
him self by the name o f “Dr. H anson.”
6.

45

Dr. M urphy violated ORS 677.190(17) and O AR 847-001-0024(1)
by failing to com ply w ith a Board investigator’s request for m edical records in

46
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connection w ith an investigation into Dr. M urphy’s alleged prescribing o f
controlled substances to tw o patients.
7.
Dr. M urphy violated ORS 677.190(l)(a) as defined by ORS
677.188(4)(a) by asking individuals not to cooperate with the B oard’s
investigation thereby im peding that investigation.
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8.

Dr. M urphy engaged in a pattern o f belligerent and obstructive
behavior during the course o f the B oard’s investigation and that pattern o f
behavior constitutes unprofessional or dishonorable conduct in violation o f ORS
677.190(l)(a) as defined by ORS 677.188(4)(a).
9.
The Board m ay revoke Dr. M urphy’s Oregon m edical license,
assess a $10,000 civil penalty, and assess the costs o f the proceedings.
O P IN IO N
The Board alleges that Dr. M urphy com mitted several violations o f the M edical
Practices Act, for w hich the Board has proposed revocation o f his m edical license, a $10,000
civil penalty, and assessm ent o f the costs o f the disciplinary proceeding. The Board has the
burden o f establishing by a preponderance o f the evidence that the violations alleged in the
Second Amended N otice occurred and that the proposed sanctions are appropriate. ORS
183.450(2) (“The burden o f presenting evidence to support a fact or position in a contested case
rests on the proponent o f the fact or position”); H arris v. SAIF, 292 Or 683, 690 (1982) (general
rule regarding allocation o f burden o f proof is that the burden is on the proponent o f the fact or
position); M etca lf v. AFSD, 65 O r A pp 761, 765 (1983) (in the absence o f legislation specifying
a different standard, the standard o f p ro o f in an adm inistrative hearing is preponderance o f the
evidence). P roof b y a preponderance o f the evidence m eans that the fact finder is persuaded that
the facts asserted are m ore likely than not true. Riley H ill General Contractor v. Tandy Corp.,
303 0 r3 9 0 ,4 0 2 (1 9 8 7 ).
Pursuant to ORS 677.265, the Board is vested w ith the authority to regulate the practice
o f m edicine in Oregon. ORS 677.190 authorizes the Board to discipline an Oregon physician for
any o f several delineated reasons. The Board has proposed disciplining Dr. M urphy under the
following provisions o f ORS 677.190:
The Oregon M edical Board m ay refuse to grant, or m ay suspend or revoke a
license to practice for any o f the following reasons:
(l)(a) Unprofessional or dishonorable conduct.

^2

^
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(5)' W illfully or negligently divulging a professional secret w ithout the
w ritten consent o f the patient.
///
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( 8 ) Fraud or misrepresentation in applying for or procuring a license to
practice in this state, or in connection w ith applying for or procuring
registration.

(10) Im personating another licensee licensed under this chapter or
perm itting or allowing any person to use the license.

(17) W illfully violating any provision o f this chapter or any rule adopted by
the board, board order, or failing to comply w ith a board request pursuant to
ORS 677.320.
In addition, ORS 677.188(4)(a) defines “unprofessional or dishonorable conduct” for
purposes o f ORS 677.190(l)(a). ORS 677.188(4)(a) provides:
(4) “U nprofessional or dishonorable conduct” means conduct unbecom ing a
person licensed to practice m edicine or podiatry, or detrimental to the best
interests o f the public, and includes:
(a) Any conduct or practice contrary to recognized standards o f ethics o f the
m edical or podiatric profession or any conduct or practice w hich does or
might constitute a danger to the health or safety o f a patient or the public or
any conduct, practice or condition w hich does or m ight adversely affect a
physician’s ability safely and skillfully to practice medicine or podiatry[.]
1. U nauthorized Pap Smear
The central issue in dispute in this case is whether Dr. M urphy performed a Pap sm ear on
Patient A during a five-year preventative health assessm ent (PHA) in N ovem ber 2011. W hile
there is no dispute that Dr. M urphy conducted a PH A on Patient A, Dr. M urphy vehem ently
denies Patient A ’s allegation that he performed a Pap smear.
Recently, the Oregon Court o f Appeals has reiterated that “credibility depends not only
on demeanor but also on such factors as inherent probability, or im probability o f the testimony,
the possible internal inconsistencies, the fact that it is or is not corroborated, that it is
contradicted by other testim ony or evidence and finally that hum an experience dem onstrates it is
logically incredible.” Osuna-Boniila v.. Teacher Standards and Practices Comm., 282 Or App
260, 268-269 (2016), citing with approval P referred Funding, Inc. v. Jackson, 185 Or App 693,
699 (2003).
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W ith regard to the allegations in this case, there is nothing inherently probable or
improbable with either Patient A ’s allegation, nor w ith Dr. M urphy’s denial. N or is there
anything about the allegation or the denial that is logically incredible. Furthermore, both Patient
A and Dr. M urphy have been relatively consistent in their accounts o f the events o f N ovem ber
19, 2011. The only contemporaneous evidence o f the PHA is the m edical record prepared by Dr.
M urphy. That record contains no indication that a Pap smear was performed. The absence o f
such a record is consistent w ith Dr. M urphy’s denial. However, it is also consistent w ith the
B oard’s allegation that the procedure was unauthorized because it is unlikely that Dr. M uiphy
would have documented a procedure that he knew w as improper.
The following evidence is consistent with Dr. M urphy’s denial:
• Dr. M urphy denies any m em oiy o f the PHA. He has not offered a
competing version o f events to try to rebut Patient A ’s allegations. This
would be expected if, as he asserts, nothing out o f the ordinary occurred
during the PHA.
• There is no evidence that Dr. M urphy has ever engaged in, or been
accused of, sim ilar conduct in the past.
• The incident was alleged to have occurred in an exam room that Dr.
M uiphy norm ally did not use, but that was often used by another
physician who also perform ed PHAs that day.
• The National Guard interviewed 25 o f the 30 women that Dr. M urphy had
examined over a four year period. N one o f them reported that Dr. M urphy
had perform ed a pelvic exam or a Pap smear on them.
The following evidence, however, is consistent w ith Patient A ’s allegations:
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Patient A told TSgt. Albright that Dr. M uiphy perform ed a Pap smear. A t
the time she relayed this information, Patient A contends that she did not
believe that the procedure was unauthorized. Patient A appeared to be
shocked to learn that Pap smears were not perform ed at the ORANG base.
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• Patient A appeared visibly upset w hen she learned that there was no record
o f the procedure.
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• Patient A identified the exam room in which she asserts the procedure
occurred. She and Albright discovered gynecological exam ination
equipment in that room.
• Patient A insisted that the equipment be seized by authorities for DNA
testing; a request which she would be unlikely to m ake if she did not
believe that the equipm ent had been used to exam ine her.
• SSgt. Jaeger and Patient A recall a conversation, sometime prior to
Decem ber 2013, in w hich Patient A disclosed that Dr. M urphy had
performed a Pap sm ear on Patient A during a PHA.
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However, there are some aspects o f the above evidence that casts doubt on its reliability.
First, it is unclear from the record whether Patient A im m ediately and correctly identified the
room in w hich the procedure allegedly took place. Patient A did not search the exam room s with
TSgt. A lbright until TSgt. Albright returned from training, several days after Patient A returned.
W hile it is true that Patient A and TSgt. Albright found gynecological equipment in an
exam ination room, it was not the room normally used by Dr. M urphy when he perform ed PHAs.
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Second, at the hearing in this case Patient A testified that Dr. M urphy spent
approxim ately five to ten m inutes in an exam room for an initial examination. She testified that
he told her that they would need to go to separate exam room only after determining that she
needed a Pap smear. However, in a written report to Col. Kjos on Decem ber 8 , 2013, Patient A
did not m ention having changed rooms. TSgt. A lbright testified in the adm inistrative discharge
proceeding that Patient A told her that Dr. M uiphy first took her into one room and then said
“Oh no, le t’s go in this one.” Ex. A 27 at 244. At the B oard’s hearing in this case, TSgt. Albright
testified that Patient A identified the exam room where the alleged Pap sm ear took place, and
rem em bered passing by a couple o f different room s before getting to the room where the exam
allegedly took place. At no tim e did TSgt. Albright testify that Patient A mentioned having
changed rooms. Indeed, despite TSgt. A lbright’s role in assisting Patient A to locate the exam
room, nothing in the record suggests that Patient A ever told TSgt. A lbright that she had changed
exam rooms.
In addition, i f Dr. M urphy had intended to perform a Pap smear on Patient A that day,
and knew that the tools w ere in another exam room, it is not clear why he would not have sim ply
taken her to that room initially, or perhaps m oved the tools into his own exam room. Col. Kjos,
who normally used the exam room where the gynecological equipment w as found w as also
conducting PHAs that day, and was scheduled to see a patient at 11:00 a.m., close in tim e to Dr.
M urphy’s exam ination o f Patient A. It is unlikely that Dr. M urphy, i f he had intended to perform
an unauthorized Pap smear, would have m oved to this exam room w hich he would have known
would significantly increase his chances o f being caught.
W hile it is true that Patient A found gynecological equipm ent in an exam room, several
witnesses testified that they were not surprised that such equipm ent was there. The base was
previously used by the A ir Force Reserves and m any o f the rooms contained equipm ent that may
have been used at that tim e. TSgt. A lbright testified that the equipment looked as though it had
not been used in some time. There is also no direct evidence that Dr. M urphy knew that the
equipment was in that room . N or is there any direct evidence that the equipment w as in the
room in Novem ber 2011, tw o years before it was located by Patient A and TSgt. Albright.
Finally, Patient A gave contradictory accounts o f when she told her friend, SSgt. Jaeger,
about the Pap smear. In a Decem ber 8,2013 written report to Col. Kjos, Patient A wrote that she
told SSgt. Jaeger about the exam shortly afterwards. W hen SSgt. Jaeger told her that she did not
think that Pap smears were perform ed on base, Patient A wrote that she told her “yes they do,
Mai. M urphy just did one.” Em phasis added. Patient A later testified that she told SSgt. Jaeger
about the Pap smear a few m onths afterward, not immediately. SSgt. Jaeger gave yet another
account, placing the conversation four or five m onths prior to February 2014, near in tim e when
Patient A disclosed the inform ation to TSgt. Albright. SSgt. Jaeger’s testimony regarding the
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alleged conversation was m ore detailed, including a description o f the location and circumstance
o f the exchange. I f SSgt. Jaeger’s time estimate is accurate, then the conversation would have
taken place in September or October o f 2013, tw o to three months prior to Patient A ’s
conversation w ith TSgt. Albright. B oth SSgt. Jaeger and Patient A assert that SSgt. Jaeger told
Patient A that she did not believe that Pap smears were perform ed on base. To the extent that
SSgt. Jaeger’s tim ing is accurate, it casts additional doubt on the reliability o f Patient A ’s
assertion that she w as surprised when TSgt. A lbright confirm ed that Pap smears were not
performed on base.
In short, the record contains evidence that supports both Patient A ’s allegation and Dr.
M urphy’s denial. However, given the unreliability o f some o f the evidence, and the long passage
o f time between the alleged incident and the report, the record simply does not demonstrate by a
preponderance o f the evidence that Dr. M urphy perform ed an unauthorized Pap sm ear as alleged
in the Board’s notice.
In finding that Patient A ’s allegation w as substantiated, the OCI placed great weight on
Patient A ’s lack o f any apparent motive to fabricate the incident. O regon law recognizes
consideration o f a w itness’s m otive in determining credibility. ORS 44.370 provides, in part:
A witness is presumed to speak the truth. This presumption, however, may be
overcome by the m anner in w hich the witness testifies, by the character o f the .
testim ony o f the witness, or by evidence affecting the character or m otives o f the
w itness, or by contradictory evidence^]
Em phasis added. In this case, Dr. M urphy has a clear motive to deny that he perform ed an
unauthorized Pap smear; an allegation that has led to disciplinary actions in the m ilitary and now
threatens the loss o f his m edical license. In contrast, the record does not contain any evidence
that Patient A had any m otive to fabricate her allegation. N evertheless, the absence o f evidence
o f such a motive is insufficient to overcome the unresolved conflicts in the evidence offered in
support o f the allegation.
The Board asserts that Patient A ’s conduct after TSgt. A lbright infoim ed her that Pap
smears were not perform ed on base lends additional w eight to her allegations. It is true that
several witnesses testified that Patient A had a strong emotional reaction to learning that the Pap
smear was unauthorized. H owever, Dr. M uiphy’s behavior after the allegation was m ade is also
consistent w ith his denial. He has consistently, aggressively, and often inappropriately, denied
Patient A ’s allegation. H e claims not to rem em ber w hat happened on N ovem ber 19, 2011 and
thus offered no counter-explanation for what occurred that day. This is consistent w ith his
assertion that nothing noteworthy occurred during the PHA. To the extent that the behavior o f
Patient A and Dr. M uiphy bears on the reliability o f Patient A ’s accusation, the evidence o f such
behavior does not provide a basis for concluding that Dr. M urphy perform ed ail unauthorized
Pap smear.
Col. W edan testified that, during a conversation in January 2014, Dr. M uiphy told him
something to the effect that he could not believe that the m ilitary would “hang a guy out to dry
for conducting a procedure that he didn’t know he w asn’t supposed to do.” However, other than
this single statement, Dr. M urphy has consistently denied perform ing a Pap smear. H e has never
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asserted that he perform ed the procedure under the m istaken belief that it w as authorized.
D espite the im plicit adm ission entailed in Dr. M urphy’s alleged statement, there is no indication
in the record that Col. W edan followed up on this question or asked for any clarification. Col.
W edan did not appear to recall the exact w ords that Dr. M urphy used, or the context in which
the statement was made. W ithout that context, and given the absence o f any similar statements,
it is not appropriate to rely on that single statement to infer that Dr. M uiphy was adm itting to
having perform ed the Pap smear.
Given the nature o f this allegation, and the long passage o f tim e between the N ovem ber
2011 PH A and the Decem ber 2013 report, it is impossible to establish what occurred w ith any
reasonable degree o f reliability. The evaluation o f evidence in this record should not be
interpreted as a definitive finding o f what occurred. N or should it be interpreted as casting
aspersions on Patient A ’s credibility. There are only two witnesses to w hat occurred during the
PPIA in Novem ber 2011, and their testimony is in direct conflict. Dr. M uiphy has consistently
denied having performed a Pap smear on Patient A. The Board has sim ply not provided
sufficient evidence to overcom e that denial.
2. Providing false, misleading, and deceptive inform ation to the Board
The evidence is undisputed that Dr. M uiphy submitted a renew al application to the Board
that listed his highest level o f education was an associate’s degree. It is also undisputed that in
that same application Dr. M urphy indicated that he could com m unicate in the Quechua language
adequately for clinical purposes. Both statements were false.
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In an A ugust 27, 2015 em ail to the Board, Dr. M uiphy, who holds an M D, did not
contend that h e listed associate degree as an error or an oversight. Rather, he contended that he
was referring to an associate degree in nursing that he earned prior to becom ing a physician. It is
unclear in the record precisely w hy Dr. M uiphy chose to deliberately om it his highest
educational degree, and the one m ost clearly relevant to his renewal application. Dr. M urphy, as
a licensed physician, was likely aware that the Board already knew o f his educational
background from his previous applications.
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The evidence also established that, at the tim e he answered the question, Dr. M uiphy was
not fluent in Quechua. N or could he communicate in that language adequately for clinical
purposes. His sole education in the language, according to Dr. M urphy, came from listening to a
com puter language program during a flight to Ecuador and from interacting w ith local residents
o f Ecuador. H e adm itted that h e was not fluent in the language; however, he testified that his
Quechua language skills, w hen he was in Ecuador, were sufficient to allow him to say things like
“open your m outh” and “take a deep breath.” Dr. M uiphy believed that this w as sufficient for
his purposes as an anesthesiologist.
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Despite his belief, however, Dr. M urphy’s response was, at the very least, misleading.
The renewal application asked for languages in w hich he could com municate for clinical
purposes. It also indicated that the Board might provide inform ation about language available to
those seeking providers w ith specific language competencies. Dr. M urphy’s rudim entary
Quechua language skills, picked up from listening to a com puter language program on a single
flight and. augm ented by sporadic com munication w ith local residents, could not reasonably be
/// •
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considered sufficient for clinical purposes. N or w ould it be reasonable for the Board to represent
to others that Dr. M urphy was a provider w ith a “specific language com petenc[y]” in Quechua.
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The Board alleged that Dr. M urphy’s false answers violated ORS 677.190(8)
w hich allows the Board to discipline a licensee based upon:
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Fraud or m isrepresentation in applying for or procuring a license to practice in
this state, or in connection w ith applying for or procuring registration.
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The evidence established-that Dr. M uiphy’s answers w ith regard to his education and his
language proficiency were false, misleading, and deceptive. The Board has therefore
dem onstrated that Dr. M urphy violated ORS 677.190(8).
In addition, however, the Board alleged that Dr. M urphy’s conduct violated OAR
847-008-0058(1) w hich provides:
Omissions or false, m isleading or deceptive statements or inform ation on any
Board application, affidavit or registration is a violation o f ORS 677.190(8) and is
grounds for a $195 fine for the first violation, a $250 fine for the second violation,
and a $500 fine for the third or subsequent violation. The applicant or licensee
m ay be subject to further disciplinary action b y the Board.
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However, the Board m ay not rely upon O AR 847-008-0058 in im posing discipline in this
case because the rule was first adopted effective October 8 , 2014, nearly one year after Dr.
M urphy submitted the application.
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The Board also asserted that Dr. M urphy’s conduct violated ORS 677.190(l)(a) and (17).
ORS 677.190(l)(a) prohibits “U nprofessional or dishonorable conduct.” ORS 677.190(17)
prohibits “W illfully violating any provision o f this chapter or any rule adopted by the board,
board order, or failing to com ply w ith a board request pursuant to ORS 677.320.” W hile the
Board dem onstrated that inform ation Dr. M urphy provided on the renew al application w as false
and misleading, the Board did not specifically articulate how those answers constituted
unprofessional or dishonorable conduct. N or did the Board provide evidence that Dr. M urphy’s
misrepresentations were willful violations.
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N evertheless, the record dem onstrated that Dr. M uiphy violated ORS 677.190(8) by
providing false inform ation on his October 29, 2013 renew al application. The Board m ay
therefore im pose discipline on that basis.
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3. Filing a False or M isleading D eclaration in M ultnom ah County Circuit Court.
In June o f 2014, Dr. M urphy filed a law suit against Patient A alleging defamation.
Patient A ’s attorney subsequently filed a m otion seeking to have the lawsuit dismissed. On
October 3, 2014, in a response to the motion, Dr. M urphy filed a declaration in which he
asserted, am ong other things:
Plaintiff [Dr. M uiphy] can show that an extensive, ten m onth long investigation
conducted by the W ashington DC based ORANG Office o f Complex
///
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Investigations found no evidence to support D efendant’s [Patient A ’s] claims and
stated that D efendant’s claims were com pletely unsubstantiated.
(Ex. A 18 at 4.)
That statem ent was false. In fact, the OCI concluded that the allegation was
“substantiated based upon a preponderance o f the evidence.” (Ex. A9 at 3) Dr. M uiphy does not
dispute the language o f the report, but he contends that he used the word “unsubstantiated” in a
different sense than was used in the report. Dr. M uiphy asserts that w hat he was trying to
convey to the court w as that the investigation found no evidence to “substantiate” the request. In
this regard, he appears to assert that he m eant to use the word “substantiate” as synonymous with
“corroborate.” G iven w hat he was trying to convey, Dr. M urphy asserts that his statement was
not false nor w as it an attem pt to m islead the court.
The difficulty w ith that position is that Dr. M urphy consciously chose to use the w ord
“unsubstantiated,” a w ord that directly contradicted the actual word used in the report in bold
type. Dr. M uiphy contends that he did not actually read the report prior to this filing, but instead
relied on his attorney’s characterization o f the report. However, in a September 2014 em ail to
Dr. M urphy disclosing the results o f the report, Dr. M uiphy’s attorney w rote that OCI found the
allegation to be “substantiated.” Dr. M urphy was aware o f that conclusion, and actually reported
to the B oard’s investigator on September 8 , 2014 that OCI had concluded that the allegation was
substantiated. Given the use o f the term “substantiated” in the OCI report, by Dr. M uiphy’s
attorney, and by Dr. M uiphy himself, it is simply im plausible that Dr. M uiphy believed that the
term “unsubstantiated” had a different m eaning or that it was at all consistent w ith the actual
findings o f the report.
It is true that Dr. M urphy later informed the court that his earlier statem ent was false,
w riting’-that he had “unintentionally stated that the OCI did not ‘substantiate’ the defendant’s
allegation o f sexual assault w hen in fact the report did come to that conclusion.” Ex. A21 at 3.
However, he did not m ake that correction until after he w as informed that the National Guard
had instituted discharge proceedings against him based, in part, on his false statement to the
court.
Even if he did m ean to use the term “substantiated” in a more lim ited sense, however, the
unam biguous im pression left by his court filing is that OCI found the allegation to be baseless
and that he had been cleared by investigators after “an extensive, ten m onth long, investigation.”
(Ex. A 1 8 at 4.) Indeed, Dr. M uiphy went further than to state that the allegations were, in fact,
unsubstantiated in a narrow sense. H e actually w rote that OCI “stated” that the allegations were
unsubstantiated. However, the report stated precisely the opposite. Dr. M urphy’s statement to
the court was false and misleading.
The B oard asserts that Dr. M uiphy’s misrepresentation to the court constituted
unprofessional or dishonorable conduct in violation o f ORS 677.190(l)(a). ORS 677.180(4)(a)
defines “unprofessional or dishonorable conduct,” in part as “ [a]ny conduct or practice contrary
to recognized standards o f ethics o f the m edical * * * profession.” In its Second Amended
///
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N otice, the Board asserted that Dr. M urphy’s conduct violated (among other standards) AM A
ethics opinion 9.07 w hich provides, in pertinent part:
In various legal and adm inistrative proceedings, medical evidence is critical. As
citizens and as professionals with specialized know ledge and experience,
physicians have an obligation to assist in the adm inistration o f justice.
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Physicians who serve as fact witnesses m ust deliver honest testimony. This
requires that they engage in continuous self-exam ination to ensure that their
testimony represents the facts o f the case. * * *
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Organized M edicine, including state and specialty societies, and m edical licensing
boards can help m aintain high standards for m edical witnesses by assessing the
claims o f false or misleading testim ony and issuing-disciplinary sanctions as
appropriate.
Exhibit A33 at 3.
Dr. M urphy submitted a document to the court that included a false and misleading
statement concerning the OCI report. Dr. M urphy signed that docum ent under penalty o f perjury
and acknowledged to the court that the statem ent was intended for use as evidence. His conduct
was contrary to the standards o f the medical profession as demonstrated by AM A ethics opinion
9.07. The Board has therefore established that his conduct constituted unprofessional and
dishonorable conduct in violation o f ORS 677.190(l)(a).
4. Disclosing Private H ealth Inform ation and Confidential M edical Records
The Board alleged that Dr. M urphy disclosed private health inform ation and confidential
medical records pertaining to Patient A, to the m edia and to other individuals, w ithout Patient
A ’s consent. Dr. M uiphy does not deny that he disclosed Patient A ’s m edical information,
including disclosing it to an Oregonian reporter. Rather, he contends that the inform ation was
not confidential because it became a m atter o f public record after the OCI report (which included
Patient A ’s m edical records) was filed with the M ultnom ah County Circuit Court.
However, Dr. M uiphy had no reasonable basis to believe that the full report, including
Patient A ’s m edical information, was a m atter o f public record. Patient A ’s m ilitary attorney,
M ajor Adams, provided an 18 page sum m ary o f the OCI report to the court in order to counter
Dr. M urphy’s false assertion that OCI had concluded Patient A ’s allegation was unsubstantiated.
That summary did not include Patient A ’s m edical records. In response, Dr. M urphy filed the
entire report - w hich included summaries o f witness interviews, Patient A ’s N ational Guard
m edical records, and significantly more inform ation about Patient A ’s allegations. Both reports
were reviewed by the court in camera and were never m ade available to the public. H ad Dr.
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M uiphy inquired w ith the court he w ould have learned that neither the OCI report summary, nor
the full report, were m atters o f public record.
Dr. M urphy’s disclosures went w ell beyond releasing a report to the court. He disclosed
inform ation about Patient A ’s medical records and purported use o f m edication to multiple
parties (including an Oregonian reporter) in the form o f a “settlem ent offer.” In that document,
Dr. M uiphy alleges that Patient A concealed m ental-health issues from the military, lists multiple
prescription medications taken by Patient A, discloses Patient A ’s self-reported history o f Pap
smears, and discloses Patient A ’s prior pregnancy. N ot only did he send the settlem ent offer to
m ultiple different people, but he also urged them to forw ard it to “any interested party.” Ex. A44
at 27.
The Board alleged that Dr. M urphy’s conduct constituted a willful or negligent
divulgence o f a professional secret without the w ritten consent o f the patient, in violation o f ORS
677.190(5); an unpermitted use and disclosure o f protected health inform ation in violation o f
H IPPA (H ealth Insurance Portability and Accountability Act) privacy regulations, 45 CFR §
164.502; and revealing a patient’s confidential com munications or inform ation w ithout the
consent o f the patient, in violation o f the American M edical Association (AM A) Ethical Opinion
10.01. The Board also determined the conduct was contrary to recognized standards o f ethics
and conduct that does or m ight constitute a danger to the patient in violation o f ORS
677.190(l)(a), as defined by ORS 677.188(4)(a).
A physician’s obligation to m aintain the confidentiality o f a patient’s m edical
inform ation is well established in law. ORS 677.190(5) prohibits a licensee from “W illfully or
negligently divulging a professional secret w ithout the w ritten consent o f the patient.” In
Humphers v. First Interstate Bank, 298 Or 706, 720-721, (1985) the Oregon Supreme Court
noted “A physician's duty to keep m edical and related inform ation about a patient in confidence
is beyond question. It is im posed by statute. ORS 677.190(5) provides for disqualifying or
otherwise disciplining a physician for ‘w illfully or negligently divulging a professional secret.’ *
* * The actionable wrong is the breach o f duty in a confidential relationship^]”
That obligation not to disclose a patient’s confidential inform ation is also a recognized
ethical principal as noted in AM A Opinion 5.05. The opinion states, in part, that a physician
“should not reveal confidential inform ation w ithout the express consent o f the patient, subject to
certain exceptions which are justified because o f overriding considerations.” Ex. A39. Such
overriding considerations include the need to protect others w hen a patient threatens to harm
someone, or when disclosure is required by law or by a court order. Even in those situations,
A M A O pinion 5.05 states that physicians should “disclose the m inim al inform ation required by
law, advocate for the protection o f confidential inform ation and, if appropriate, seek a change in
the law.” (Id.)
The obligation to protect confidential inform ation is also included in A M A Opinion 5.04
is titled “Communications Media: Standards o f Professional R esponsibility.” (Ex. A38. That
opinion specifically addresses disclosure o f patient inform ation to the media, noting:
///
III
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Physicians are ethically and legally required to protect the personal privacy and
other legal rights o f patients. W hen inform ation concerning a specific patient is
requested by the media, the physician m ust obtain the consent o f the patient or an
authorized representative before releasing such information. The physician m ay
release only the authorized inform ation or that w hich is public knowledge. The
patient-physician relationship and its confidential nature m ust be maintained.
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Dr. M uiphy argues that he did not violate his ethical duties in releasing Patient A ’s
confidential information. First, he asserts that h e had never established a physician-patient
relationship because, he claims, “ [b]y definition a physician patient relationship is not
established by a physician perform ing screening exam ination.” M urphy Closing A rgum ent at 5.
However, Dr. M uiphy cites no authority for that proposition. The evidence established that the
m ilitary required Patient A, and other m embers o f the National Guard, to undergo regular
preventative health examinations. The record also established that the military provided m edical
doctors (including Dr. M urphy) to conduct such examinations. In that context, Dr. M uiphy was
perform ing a m ilitary m edical exam ination that Patient A was required to undergo. In that
context, Patient A was clearly relying on Dr. M uiphy’s m edical expertise and his status as a
physician.
AM A Opinion 10.0.15 provides that “A patient-physician relationship exists when a
physician serves a patient’s m edical needs, generally by mutual consent between physician and
patient (or surrogate).” Em phasis added. A lthough Patient A m ay not have been seeking
medical treatment, her need to undergo a health exam ination by a physician was sufficient to
constitute a “m edical need” as used in A M A Opinion 10.0.15. The record therefore established
that Dr. M uiphy had a physician-patient relationship w ith Patient A.
Dr. M urphy next argued that he did not disclose confidential health inform ation until it
became part o f the public record, and only w ith the approval o f Patient A ’s attorney. This
contention is not supported by the record. W hile it is true that Patient A ’s attorney provided the
M ultnom ah County Circuit Court a summary o f the OCI report, that summary did not include
Patient A ’s confidential information. Second, although it is true that Patient A ’s attorney did not
object to Dr. M uiphy providing the full report to the court, he did not consent to the confidential
health inform ation being disseminated further. Third, the inform ation provided to the court,
contrary to Dr. M urphy’s belief, was not part o f the public record. The OCI reports were
reviewed by the judge in camera and were never made available to the general public. Dr.
M uiphy appears to have assumed that the inform ation was publicly available, but took no steps
to confirm that assumption. Dr. M uiphy was apparently sufficiently concerned about what he
thought was the public disclosure o f the OCI summary report that he considered requesting that
the record be sealed. N otably, however, this w as not out o f any concern for Patient A ’s
confidentiality, but out o f a concern for his ow n professional reputation.
In addition, Dr. M urphy argued that he had “the right to defend him self * * * against
legal attacks” and that he had “no alternative” other than to disclose the entire report, both to the
court and to the public, to “point out all the latent inconsistencies to a public that was now aware
o f the O C I’s conclusions.” M urphy Closing A rgum ent at 5, However, it is im portant to note
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that Dr. M urphy was the plaintiff in the lawsuit and was therefore not “defending h im se lf’
against a legal attack. Secondly, Patient A ’s attorney filed the sum m ary report to demonstrate
that Dr. M urphy had falsely asserted that OCI had “stated” that Patient A ’s allegations were
“unsubstantiated.” That use o f the summary report did not constitute a “legal attack.”
B ut m ore significantly, Dr. M urphy’s b elief th at he needed to disclose the full report in
order to point out inconsistencies to the p u blic is clearly based on his assum ption that the OCI
summary report was part o f the public record . 11 A s noted above, that assum ption was false.
Given the well-established ethical obligation not to disclose patient information, Dr. M uiphy
should have sought clarification from the court before proceeding on the false assumption that
the OCI reports were publicly available. Had he done so, he w ould have discovered that his
assum ption was incorrect.
The Board also asserted that Dr. M urphy’s disclosure violated H IPPA privacy
regulations. However, the record does not establish that Dr. M uiphy’s conduct in this case fell
under those regulations. It is tine that H IPA A generally prohibits the disclosure o f patient
inform ation by “covered entities” except under specifically enum erated circumstances. 45 CFR
§ 164.502(a)(1). An individual physician can be a “covered entity,” but only when the physician
“transm its any health inform ation in electronic foim in connection w ith a transaction covered [by
H IPAA regulations.]” Such transactions generally include “the transm ission o f inform ation
between two parties to carry out financial or adm inistrative activities related to health care.” 45
CFR §160.103. W hile Dr. M uiphy did disclose Patient A ’s confidential inform ation through
electronic means (email), the record does not include evidence that he transm itted such electronic
inform ation “to carry out financial or adm inistrative activities related to health care.” The
evidence is therefore insufficient to establish that Dr. M urphy’s disclosures violated HIPAA.
N evertheless, Dr. M uiphy’s disclosures violated ORS 677.190(5). In addition, such
disclosures were contrary to well-established ethical standards o f the m edical profession and thus
constituted unprofessional and dishonorable conduct in violation o f ORS 677.190(l)(a).
5.

U sing a False N am e when Contacting Tuality Hospital

ORS 677.080(3) provides that no person shall “Impersonate anyone to w hom a license
has been granted by the Oregon M edical B oard.” Similarly, ORS 677.190(10) prohibits a
licensee from “Im personating another licensee licensed under this chapter or perm itting or
allowing any person to use the license.”
The evidence established that Dr. M urphy called Tuality Hospital in February o f 2015
and asked to speak w ith K athryn Gilbert, a registered nurse w ith whom he used to w ork and who
he knew socially.
However, while Dr. M urphy did not use his ow n name, the evidence did not establish that
he im personated any specific licensee. In this case, neither M r. Sparks nor the operator who took
11 It is also important to note that Dr. Murphy first contacted a reporter to discuss Patient A ’s allegations in June or
July 2014, several months before Mr. Adams provided the OCI summary report to the court. While the record does
not indicate precisely what information Dr. Murphy disclosed to the reporter, it is clear that he was attempting to
bring the matter to the public’s attention well before the OCI report was provided to the court.
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the call recognized the nam e used by the caller. Indeed, Mr. Sparks could not even recall what
name was used, other than to say that it sounded like “Hansen,” or “H ansom ” or something
similar. Ms. Gilbert likewise did not recognize the name, but thought it could be a physician she
knew named Hamdon. ORS 677.080(3), by its terms, prohibits im personating “anyone” licensed
by the Board. Similarly, ORS 677.190(10) prohibits im personation o f “another licensee.”
N either statute expressly prohibits using a fictitious name.
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The Board provided evidence that there are a num ber o f physicians licensed by the Board
w ith the last nam e o f Hanson. However, there is no evidence that Dr. M urphy intentionally tried
to persuade anyone that he was one o f those specific individuals. A t most, the record established
that Dr. M urphy used a false nam e - not referring to any specific licensed person - in order to
speak w ith Ms. Gilbert. W hile such actions are undoubtedly deceptive, they do not violate ORS
677.080(3) or ORS 677.190(10).
6.

Failure to Provide Records Requested by the Board

By letter dated M ay 12, 2015, Board investigator Terry Lew is requested that Dr. M urphy
provide a complete copy o f the m edical records for his treatm ent and care o f two patients,
including all records o f prescriptions he wrote for the patients in 2013-2014. The letter asked for
a response by M ay 22, 2015. Dr. M uiphy never provided the records.
Dr. M urphy testified that he brought the requested records w ith him to a meeting o f the
B oard’s Investigative Com m ittee on June 4, 2015. However, he did not provide them either to
the Comm ittee or to Mr. Lewis. After the m eeting, Dr. M urphy m et w ith Mr. Lew is and
provided him an affidavit from his m ilitary attorney. However, M r. Lewis did not specifically
ask for the previously requested m edical records and Dr. M urphy did not provide them.
ORS 670.190(17) prohibits “failing to com ply with a board request pursuant to ORS
677.320.” ORS 677.320(2)(e) allows Board investigators to “com pel the production o f books,
papers, accounts, documents and testimony pertaining to the matters under investigation.” OAR
847-002-0024(1) provides:
Licensees and applicants must comply w ith a.Board investigation, including
responding to inquiries and providing requested materials w ithin the time allowed
and com plying w ith a subpoena. Failure to comply w ith a Board investigation
violates ORS 677.190(17) and is grounds for disciplinary action.
M r. Lewis, as a Board investigator, had the authority to com pel Dr. M uiphy to provide
the requested m edical records. Dr. M urphy failed to provide them. Therefore, the record
establishes that Dr. M urphy violated ORS 670.190(17).
7. Asking Others to N ot Cooperate w ith the B oard’s Investigation
The Board alleged that Dr. M urphy attem pted to im pede its investigation by asking
individuals not to cooperate w ith the Board. The Board asserts that this violated ORS
677.190(l)(a) as defined by ORS 677.188(4)(a). The evidence supports that allegation.
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On April 11, 2015, Dr. M urphy sent an em ail to three m em bers o f ORANG leadership
and wrote:
I formally request that if any o f m y patients (any patients) are contacted by the
investigators from the Oregon M edical Board that they do N O T cooperate. [T]he
OMB has no investigative authority outside o f license holders. I f there is a
question regarding patient care, the investigator can contact me. This is*a
significant infringement on patient confidentiality. This o f course applies to any
and all medical records as well.
Ex. A25; emphasis in original.
A s an initial matter, Dr. M uiphy’s statement that the Board has “no investigative
authority outside o f license holders” is incorrect. ORS 677.320(1) allows the Board to
investigate “any alleged violation o f this chapter.” ORS 677.08012 prohibits “any person” from
engaging in certain proscribed acts, including the unlicensed practice o f medicine. It therefore
follows, as general principal, that the Board does have authority under ORS 677.320(1) to
investigate non-license holders.
Furthermore, the Board has specific statutory authority to contact witnesses. ORS
677.320(2) provides:
In the conduct o f investigations, the board or its designated representative may:
(a) Take evidence;
(b) Take the depositions o f witnesses, including the person charged;
(c) Compel the appearance o f witnesses, including the person charged;
(d) Require answers to interrogatories; and
(e) Compel the production o f books, papers, accounts, docum ents and
testimony pertaining to the m atter under investigation.
12 ORS

677.080 prohibits provides:
No person shall:
(1) Knowingly make any false statement or representation on a matter, or willfully conceal any
fact material to the right of the person to practice medicine or to obtain a license under this
chapter.
(2) Sell or fraudulently obtain or furnish any medical and surgical diploma, license, record or
registration, or aid or abet in the same.
(3) Impersonate anyone to whom a license has been granted by the Oregon Medical Board.
(4) Except as provided in ORS 677.060, practice medicine in this state without a license required
by this chapter.
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Dr. M uiphy’s email, “form ally” asking that witnesses not cooperate with the Board w as a
clear attempt to impede the B oard’s investigation. The Board asserts that this constituted
unprofessional or dishonorable conduct in violation o f ORS 677.190(l)(a) as defined by ORS
677.188(4)(a).

6

A s noted by Dr. Egener, and supported by M edical Professionalism in the New
M illennium: A P hysician’s Charter, and the article by Dr. Zwick, “Tow ard a Normative
D efinition o f M edical Professionalism ,” the ethical obligations o f physicians include a standard
o f professional conduct owed not ju st to patients, but to society as a whole. Logically entailed in
that obligation, is a duty to cooperate w ith the Board in its statutory obligation to regulate the
practice o f medicine, including the B oard’s duty to investigate allegations o f unprofessional
conduct. See ORS 677.015 and 677.320. That important public duty is seriously undermined
w hen a physician attempts to prevent or discourage others from cooperating w ith a Board
investigation into the physician’s conduct. By form ally asking patients not to cooperate, Dr.
M uiphy attempted to undermine the B oard’s investigation and thus engaged in unprofessional
and dishonorable conduct in violation o f ORS 677.190(l)(a).
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8.

Pattern o f Belligerent and Obstructive Behavior

The Board alleged that Dr. M urphy engaged in a pattern o f belligerent and obstructive
behavior during the course o f the B oard’s investigation and that such behavior constituted
unprofessional or dishonorable conduct in violation o f ORS 677.190(l)(a) as defined by ORS
677.188(4)(a). The evidence supports that allegation.
Dr. M urphy self-reported Patient A ’s allegations to the Board. Plis initial contacts w ith
the Board w ere professional and appropriate. However, over the course o f the investigation his
com munications became increasingly hostile, belligerent, and offensive. H e refused to cooperate
w ith the B oard’s investigation and “form ally” encouraged witnesses to do the same
He stated that Patient A was going to jail, and ended the em ail w ith “the great and
powerful Oz has spoken.” Id.
H is emails to m embers o f the military, including form er colleagues and those involved in
investigating Patient A ’s allegations, were hostile, belligerent, and unprofessional, including his
suggestion that a m ilitary investigator “be shot.” He accused fem ale officers o f acting as
politically popular “ female activists.” He implied that Colonel Kjos was using the allegation as a
w ay to advance her career. His com munication w ith M r. Shapiro was often hostile and
unprofessional. Over the course o f the litigation (w hich he initiated) and the various
investigations, he either filed or threatened to file num erous complaints w ith the state bar, w ith
the Inspector G eneral’s office, and w ith Congress.
The Board asserts that this constituted unprofessional or dishonorable conduct in
violation o f ORS 677.190(l)(a) as defined by ORS 677.188(4)(a). In support o f that assertion,
the Board provided testim ony from Barry Egener, M D, a board certified internist and the m edical
director for both the Foundation for M edical Excellence and its subdivision, the Northwest
Center for Physician-Patient Comm unication, and the author o f num erous journal articles on the
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topics o f m edical professionalism and physician-patient communication. Dr. Egener identified
three broad domains o f m edical professionalism , focused on a physician’s relationship w ith
patients, w ith colleagues, and w ith society. In Dr. Egener’s view, Dr. M urphy’s hostile,
demeaning, and belittling behavior fell far short o f his obligations as a professional.
In addition, both the Board and Dr. Egener placed great emphasis on concepts o f
professionalism outlined in M edical Professionalism in the N ew M illennium: A P hysician’s
Charter (the Charter), published by the A m erican Board o f Internal M edicine in 2004. Like Dr.
Egener, the Charter em phasizes the societal obligations o f a physician as a professional,
including the obligation to m aintain standards o f com petence and integrity, and to promote
public trust in physicians. Notably, the Charter em phasizes the physician’s duty to:
[W ]ork collaboratively to m axim ize patient care, be respectful o f one another, and
participate in the process o f self regulation, including rem ediation and discipline
o f members who have failed to m eet professional standards. * * * These
obligations include engaging in internal assessm ent and accepting external
scrutiny o f all aspects o f their professional performance.
Ex. A 4 9 a t2 .
The Board also relied on the professional obligations set forth in the article “Tow ard a
N orm ative D efinition o f M edical Professionalism ,” published in the journal Academ ic M edicine
in June 2000, by H erbert M. Zwick, MD. The obligations identified in the article include a
responsibility to adhere to high ethical and m oral standards, to act w ith honesty and integrity, to
exercise accountability for themselves, and to reflect upon their actions and decisions.
In addition, the Board relied on A M A O pinion 8.02 w hich em phasizes the professional
obligations o f physicians outside o f the clinical setting. The opinion notes that physicians m ust
be held to standards o f professionalism in order to earn the trust o f both patients and the general
public.
Dr. M urphy’s conduct fell w ell short o f his obligations as a professional. He openly
m ocked and belittled his colleagues, Patient A, and numerous attorneys.13. He referred to Patient
A, in an em ail to multiple recipients (including a reporter), as “m entally deranged.” He
threatened numerous people w ith com plaints to various regulatory bodies. In short, his conduct
was hostile, belligerent and not consistent with his obligations as a physician and a professional.
Indeed, his conduct violated his professional obligations in the three dom ains identified by Dr.
Egener: he belittled a patient, he mocked his colleagues, and he m ade public comments
(including to a reporter) that detracted from public trust in the m edical community. The
evidence therefore established that Dr. M urphy engaged in a pattern o f belligerent and
obstructive behavior during the course o f the B oard’s investigation and that his behavior
----------------------------------------13 The Board has removed discussion o f Dr. M uiphy’s rude and insulting comments made to and about Board
personnel, as well as his non-violent threats against the Board and personnel. Although Dr. Muiphy failed to
demonstrate civility or respect in his dealings with and comments about Board personnel, Dr. Murphy was
exercising his 1st Amendment right to speak out against the government. While the Board finds Dr. Murphy’s
manner o f exercising that right regrettable, it is not a basis for professional license discipline.
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constituted unprofessional or dishonorable conduct in violation o f ORS 677.190(l)(a) as defined
by ORS 677.188(4)(a).
9. Sanction
ORS 677.205 authorizes the B oard to sanction a licensee for violations o f the M edical
Practices A ct as follows:
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(1) The Oregon M edical Board m ay discipline as provided in this section
any person licensed, registered or certified under this chapter who has:

(b) B een found to be in violation o f one or more o f the grounds for
disciplinary action o f a licensee as set forth in this chapter;

(2) In disciplining a licensee as authorized by subsection (1) o f this section,
the board m ay use any or all o f the following methods:
(a) Suspend judgm ent.
(b) Place the licensee o n probation.
(c) Suspend the license.
(d) Revoke the license.
(e) Place limitations on the license.
(f) Take such other disciplinary action as the board in its discretion finds
proper, including assessm ent o f the costs o f the disciplinary proceedings as
a civil penalty or assessm ent o f a civil penalty not to exceed $ 1 0 , 0 0 0 , or
both.
The Board has proposed revocation o f Dr. M urphy’s m edical license, assessm ent o f a
$ 1 0 ,0 0 0 civil penalty, and assessm ent o f the costs o f the proceedings.
Recom m ending revocation o f a physician’s m edical license is a serious matter. Here, the
determination o f w hether revocation is appropriate comes dow n to w hether the Board can m eet
its statutory obligations to the public while still allowing Dr. M urphy to rem ain licensed.
The Board proposed revocation o f Dr. M urphy’s license on m ultiple grounds; revocation
o f Dr. M urphy’s license would be appropriate for any one o f a num ber o f those grounds,
including inappropriately disclosing confidential patient inform ation, failing to provide
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docum ents properly requested by the Board, asking witnesses not to cooperate w ith the B oard’s
investigation, and engaging in a course o f belligerent, unprofessional, and dishonorable
conduct14. That he com m itted so many o f them, certainly warrants revocation o f Dr. M urphy’s
license.
By his behavior, Dr. M urphy has not dem onstrated the sound judgm ent and professional
responsibility required o f physicians. N otably, he treated his ethical obligation to safeguard a
patient’s confidential inform ation in a cavalier and unprofessionaTmanner. In the nam e o f
protecting h im selfIn the eyes o f the public, Dr. M urphy used Patient A ’s m edical records to
sm ear her and to portray her as “m entally deranged.” He filed a defam ation action against the
patient before the m ilitary had even concluded its investigation. A fter the m ilitary issued the
results o f the investigation, Dr. M urphy intentionally misled the court as to the results o f that
investigation in an ultim ately unsuccessful attem pt to keep the case from being dismissed.
His com m unication w ith and about his colleagues has been unnecessarily vituperative
and unprofessional. I f he w ere ever to practice m edicine in the future, it w ould likely be difficult
for him to reestablish professional relationships w ith colleagues based on mutual respect and
trust.
H e urged others not to cooperate w ith the Board and he failed to provide docum ents that
the Board requested during the course o f its investigation. W hile going through an investigation
is undoubtedly a stressful ordeal for a physician, the Board m ust be able to rely on the
cooperation and professionalism o f licensees in order for the Board to perform its statutory
obligation to regulate the m edical profession.
The Board has established sufficient grounds for revocation o f Dr. M urphy’s license, and
that the sanction is appropriate under the circumstances. M oreover, it is w ithin the scope o f the
B oard’s authority to assess a $10,000 civil penalty and the costs o f the proceeding against Dr.
M uiphy. In light o f the num ber o f serious violations, and Dr. M urphy’s repeated instances o f
unprofessional and belligerent actions, those penalties are also appropriate.
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14 The Board removed the A L J’s editorial comment regarding which o f the alleged violations he believed to be most
notable. Any o f the serious grounds for discipline found in this case would make revocation appropriate.
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ORDER
After considering all o f the above, the Oregon M edical Board adopts the findings o f fact
and conclusions o f law in the Proposed O rder by A LJ M ann, as reflected in this document, and
issues the following order:
1. The Oregon m edical license o f Licensee James M ichael M urphy, M D is revoked.
2. Licensee is assessed a civil penalty o f $10,000, w hich is due and payable as outlined
in ORS 183.745(2).
3. Licensee is assessed the cost o f these proceedings. Costs are due w ithin 60 days of
the issuance o f the Bill o f Costs by the Board.

■ ; :" ' 7

DATED this J

/ '

day o f

-

A crt

, 2018.

OREGON M EDICAL BOARD
State o f Oregon

K. D EAN GUBLER, DO
Board Chair

A PPE A L
I f you w ish to appeal the final order, you m ust file a petition for review w ith the Oregon
Court o f Appeals w ithin 60 days after the final order is served upon you. See ORS 183.480 et
seq.
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On M arch 2 ,2 0 1 8 ,1 m ailed the foregoing Final Order regarding James M ichael M urphy, MD, to
the following parties:

By: First Class Certified/Return Receipt U.S. Mail
Certified Mail Receipt # 7017 2680 0000 6195 6622
Jam es M ichael M urphy, MD
PO B ox 55116
Portland, OR 97238

Bv: UPS GROUND
Business Activities Section
Departm ent o f Justice
1162 Court St N E
Salem OR 97301

Lindsay Branch______
Lindsay Branch
Investigations Secretary
Oregon M edical Board
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BEFORE THE
O REGO N M EDICAL BOARD
STA TE OF OREGON
In the M atter o f

)

)
FRANCISCO X A V IE R SO LD EV ILLA , M D
LICENSE NO. M D 14348

)
)

IN TER IM STIPU LA TED ORDER

)

1.
The Oregon M edical Board (Board) is the state agency responsible for licensing,
regulating and disciplining certain health care providers, including physicians, in the state o f
Oregon. Francisco X avier Soldevilla, M D (Licensee) is a licensed physician in the state of
Oregon and holds an active m edical license.

2.
The B oard received credible inform ation regarding Licensee that resulted in the Board
initiating an investigation. The results o f the B oard’s investigation to date have raised concerns
to the extent that the B oard believes it necessary that Licensee agree to certain term s until the
investigation is com pleted.
3.
In order to address the B oard’s concerns, Licensee and the Board agree to the entry o f
this Interim Stipulated Order, w hich is not an adm ission o f any w rongdoing on the part o f the
Licensee, and w ill rem ain in effect w hile this m atter rem ains under investigation, and provides
that Licensee shall com ply w ith the following conditions:
3.1

Licensee m ust not im plant spinal cord stim ulators.

3.2

Licensee understands that violating any term o f this O rder will be grounds for

disciplinary action under ORS 677.190(17).
3.3

Licensee understands this Order becom es effective the date he signs it.

(((
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A t the conclusion o f the B oard’s investigation, the Board will decide w hether to close the
case or to proceed to som e form o f disciplinary action. If the Board determ ines, follow ing that
review, not to lift the requirem ents o f this Order, Licensee m ay request a hearing to contest that
decision.
5.
This order is issued by the Board pursuant to ORS 677.410, w hich grants the B oard the
authority to attach conditions to the license o f Licensee to practice m edicine. These conditions
will rem ain in effect w hile the B oard conducts a com plete investigation in order to fully inform
itself w ith respect to the conduct o f Licensee. Pursuant to ORS 677.425, Board investigative
materials are confidential and shall not be subject to public disclosure, nor shall they be admissible
as evidence in any judicial proceeding. H ow ever, as a stipulation this O rder is a public document
and is reportable to the N ational D atabank and the Federation o f State M edical Boards.

IT IS SO STIPU LATED THIS

1

day o f

FRANCISCO X A V IER SO LD EV ILLA , M D

IT IS SO ORD ERED TH IS ^

day o f

,2 0 1 8 .

OREGON M ED ICA L BO ARD
State o f O regon

K A TH LEEN H A LEY , JD
EX ECU TIV E D IRECTO R
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