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CHAPTER 736 ARCHIVES DIVISION

PARKS AND RECREATION DEPARTMENT SECRETARY OF STATE

FILING CAPTION: Issuance of archaeological permit process amendments, changes to permit process on public lands

LAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 09/30/2022 5:00 PM

The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative economic
impact of the rule on business.

A public rulemaking hearing may be requested in writing by 10 or more people, or by a group with 10 or more members, within 21 days following the publication
of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date the Notice was sent to people on the agency mailing list, whichever is later.
If sufficient hearing requests are received, the notice of the date and time of the rulemaking hearing must be published in the Oregon Bulletin at least 14 days
before the hearing.

CONTACT: Katie Gauthier 725 SUMMER ST NE Filed By:
503-510-9678 SALEM,OR 97301 Katie Gauthier
katie.gauthier@oregon.gov Rules Coordinator
NEED FOR THE RULE(S)

Public comment on proposed changes to (OAR) 736-051-0000 to 0090 were open from May 1 to July 1, 2022. A
comment received during that time, identified a need to address issuance of a permit for the newly appointed State
Physical Anthropologist within the Legislative Commission on Indian Services (LCIS). The position was not in place when
proposed rule amendments were initially developed. Based on that comment, 736-051-0080 reflects proposed changes
to allow permits to be issued to the State Physical Anthropologist to carryout activities regulated under ORS 97.740
through 97.750 and ORS 358.905 through 390.920.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE
ORS 97.750, ORS 192.345, ORS 358.905, ORS 390.235

STATEMENT IDENTIFYING HOW ADOPTION OF RULE(S) WILL AFFECT RACIAL EQUITY IN THIS STATE

The proposed rule revision does not predict an adverse impact on any particular racial group. Moreover, these revisions
also seek to improve tribal considerations and better incorporate tribal concerns.

FISCAL AND ECONOMIC IMPACT:

Proposed amendments to OAR 736-051-0080 are not expected to have fiscal or economic impact.

COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

1) LCIS and OPRD would likely be the agencies most affected by the proposed amendments. It is not likely that local
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governments or members of the public would be economically affected by this rule.

2) The proposed rule revision involves a wide spectrum of Oregon businesses that need archaeology clearance for
projects but adverse impacts are predicted to be very small, if any. The impact of service and permit costs would be
minimal.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

Small businesses were consulted as a part of the original rulemaking to consider broader changes to 736-051.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? NO IF NOT, WHY NOT?

A RAC was consulted on the larger proposed amendments to 736-051. This additional rulemaking is reflective of that
work and seeks additional comments on proposed changes based on public comment.

AMEND: 736-051-0080

RULE SUMMARY: The rule amendments more clearly outline the process and required information for application of an
archaeological permit. Amendments include list of past and present permits, tribes engaged, contingency plans, and
research design. The amendments require more specific information, contact information and review process
information. The rule adds a process to authorize the state physical anthropologist to obtain a permit.

CHANGES TO RULE:

736-051-0080
Archaeological Permits: Process for Applying for an Archaeological Permit on Public Lands

(1) A person may not excavate or alter an archaeological site on public lands, make an exploratory excavation on
public lands to determine the presence of an archaeological site, or remove from public lands any material of an
archaeological, historical, prehistorical or anthropological nature without first obtaining a permit issued by the

(—a)—A—quaH-ﬁed—aFehaeeleg-ist—m—theempleyef—adirector.j

(2) The director may issue an archaeological permit to:q[

(a) A person conducting an excavation, examination or gathering of archaeelegicalebjectssuch material for the
benefits of a recognized scientific or educational institution with a view to promoting the knowledge of
archaeology or anthropology; I

(b) A qualified archaeologist to salvage archaeological objects from unavoidable destruction; orq

(c) A qualified archaeologist sponsored by a recognized institution of higher learning, private firm or an Indian
tribe as defined in ORS 97.740.9

(43) A icThe director
may authorize the State PhVS|caI Anthropologlst a quallfled archaeologlst at LCIS to carry out activities
regulated under ORS 97 740 through 97.750, ORS 358. 905 through 390. 920 or any combination t&the@#egen

(—a)—A—map—t—hat—elereof through a wrltten or oraI archaeologlcal Dermlt The State th5|cal Anthropologlst must 1T

(a) Relate both the sensitive nature and imminent threat to human remains, burials, funerarly shews-thelocation
~ heobjects, sacred objects,

and objects of cuIturaI Datrlmonv 1T

(b) Receive written or oral permission from the most appropriate Indian tribete-clearlyunderstand-thelocationof

theproposed-al(s), prlor to any potential recovery or coIIectlon 'IT

@#msea#ehde&-gn—that—e*pl—rertl*de%lepsNotlfv the Iandowner or Iand managing afzencv and receive written or

oral approval for access prior to any potential recovery or collection; and{l

(d) Notify SHPO, and Oregon State Police of the rlocationale-behind-the propesed-researchygiving the theoretical
erientationfustificationforproblem-seleetionog of any recovery or collection under a permit issued under this
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section. jl
4 An a

%el-)—'Fhename—address—and—phenenu—mbeFeﬁt for an archaeologlcal Derm|t pursuant to ORS 390 235 must submlt
an application to the director. The application must be complete and include:q
(a) A map, such as a USGS 7.5 minute topographic at 1:24,000 scale, that enables the landowner or land managing

agency%

i, SHPO, LCIS, and the

aDDroDrlate Indlan trlbe(s) to cIearIv understand the exact Iocatlon of the a-prehrsteﬁc—eehrsteﬁeAmenean—l-ndﬁn
arehaeeleg—real—ateﬁ}
(5)—Upen—reee+pt—ef—aeemplete—appl+eatrenrchaeologlcal |nvest|§zat|on 1T
(b) A research design that explicitly develops the rationale behind the archaeological investigation. The research
design supports the applicant's understanding of appropriate archaeological methods, the-Birectororhisorher

deagnee—sha“—determ—ne—umet-heepubl-reloretlcal paradigms, analyses, curation, laws, anticipated results, ands;as

eempkteaap%atfente—theaeprepﬁatﬁnd-ra&tﬁbe—#am an understandlng of the context of place through
time. Tribal coordination will assist the applicant in developing research designs. which includes background
information from any pertinent publications, gray literature, informants, tribes, ethnographies, historic properties
of religious and cultural significance, traditional cultural properties, known archaeological objects and sites,
historic documents or National Register bulletins relevant to the objectives of the archaeological investigation

and |ts Iocatlon The research design includes aDDroprlate fleld and managmg—ageney—@emwsyenen—l-ndmn

any—lvtlcal methods to achleve any research objectives based on mformed expectatlons and is Dart of the terms of
an issued permit:
(c) The name and current contact information of the Iandowner or head-eftheland managing agency—t—he—D+reeter

(d) The state designated or approved alternate curation facility for archaeological objects, field forms,

Dhotographs and other attendant data from the appropriatetocalplanning commissionand-the Commissionon

{eHftheosed archaeological investigation;q

(e) A list of any tribes that the applicant engaged in tribal coordination prior to submitting the archaeological

permit application: 9

(f) A statement from the applicant disclosing any prior state or federal archaeological law violations:q

(g) A list of all open archaeological permits issued to the applicant still pending;ql

(h) A list of any outstanding archaeological permits where terms or conditions have not been satisfied in the time

allotted from the past ten years: [

(i) As applicable, a contlngencv plan for any unant|cmated d|scover|es of archaeologlcal oblects or sites durlng any
stage of an archaeological si

appl—reant—shat—l—eensu—tt—wrt—h—t—helnvestlgatlon or reIated pr0|ect or undertaklng il

(5) Upon receipt of a complete application, the director shall determine whether the application involves public

lands.g

(6) After a request is made from SH PO LCIS W|II Drowde the most approprlate Indlan tnbedurmg—t—he%@d—a)f
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reselvedby-(s) with approval authority over the archaeological permit application. In the event LCIS is not able to
respond within 48 hours, SHPO will designate the most appropriate Indian tribe(s) based on past permits issued in
the vicinity.q]

(7) The SHPO shall provide the complete application to entities with approval authority for review.{l

(a) Entities with approval authority have 30 calendar days from the date SHPO sends the application to respond
with their approval, approval with conditions, or objection. No response within 30-days means no conditions or
objections were submitted to SHPO. SHPO shall send copies of all responses to the applicant:{

(b) Before issuing a permit, SHPO shall review any conditions to be added to the issued permit, or objections

received from entities withe appheantand-the-entitytheyshattnetifythe SHRO-roval authority: 1
(c) At the request of any tribe writingef-thereselutiontheh approval authority over a permit applicantand-the

entiby-cannotresolve-the-objection-errequestforconditionwithtion, the appllcant shaII contlnue to coordlnate
W|th them durmg the 30 3 ,

TrlbaI coordination may mcIude but is not I|m|ted to, a discussion of the proposed archaeological investigations,

research design, permit terms or conditions, reporting, tribal monditienshalthaveoring onf the permit
apphication¥f

OMarNebtwithstanding-theproviswork, curation, inadvertent discovery contingency plans during the
archaeological investigations, ofsection{8}-ofthisruleany-persen-erentityr any associated project design or
development.§

(8) Any person who discovereds an archaeologicals-er-histeriesite-or-burial-during construction object, site,
human remains, burial, historic cemetery, funerary object, sacred object, or object of cultural patrimony, may
request an expedited eonsultationprocess-—Therequest48-hour permit review. The director may be-granted
whenever-the Directoror-his-or-herdesighree the request upon a determination, in consafordination with the

pames—hsted—mubseetren-GS%a)—ef—thrs—Fuk—deteFmﬁesentltles Wlth approval authority, that the 30——day

er-bpermit review Derlod of this rule will result in an undue risk to Dub|IC health Ilfe or safetv oran undue threat
to the archaeological object, site, human remains, burial, funerary object, sacred object, or object of culturial
patrimony. Examples of situations creating undue risk to public health, life or safety include; hazardous material
spills, breach of regional flood control facilities, and pipeline failures.$

{bHfthe Directeror Examples of creating undue threat to an archaeological object, site, human remains, burial, his
tor-herdesignee determinesthatanexpedited-consultationprocessic cemetery, funerary object, sacred object, or
object of cultural patrimony include: erosion, susceptibility to theft, prolonged exposure to the elements, and
proposed construction related activities.{

(a) If the director determines that an expedited review request is warranted, the following procedures apply:91

(A) The appllcant shall eehtaetsubmlt an expedlted permlt appllcatlon for the Ddlrector er—hr&er—heede&-g—nee—by
eto send out to

entities W|th approval authority for review;

(B) Durmg the foIIowmg 48 hours (excludlng Saturday, Sunday, and any Jregstate, federal, or tribal holidays), the
ent|t|es with approval

No response within 48 hours means the entity with aporoval authorltv did not condltlon or ob|ect If any entltv

withe appropriatetrdian-tribeval authority objects in writing to an expedited review, the Bdirector or hiser
hetheir designee will not proceed with the expedited reV|ew 1T
(C) The applicant may proceed with

Hetree—as—pFewded—m—seetren—(—l—Q-)—ef—thks—Fu-lehen the permlt is |ssued 1T

(eb) For the pu rposes of this sectlon ex#emeeeeaemreha%d%plmeaﬂs—aeuaﬂtmabte—aﬂd—v%#mbte

(—A—)—'Fhe—mper—tanecludmg burials. human remains. funerary objects, sacred objects. or any objects of cultural

patrimony, expedited 48 hour permit reV|ews are onIv available eif the-preject-ornen-archaeologicalusethat

ALhariho O a

pe#mrt—and—eensuttatrea—at—aneaﬁeeﬁmeprlor compllance review bv aDDroprlate Indlan trlbe(s) and SH PO has
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occurred.9

(c) The summary abatement of unsafe or dangerous condition where the 48-hour review delay constitutes an
imminent and serious threat to public safety shall be allowed before the permit is issued with prior notification to
the director and the tribes identified by LCIS.q

(209) After considering the application, maps, research design, vita-anrd-all-eemments;and recommendations for
conditions, or objections received by entities with approval authority during consultation, the Bdirector erhiser
her-designee-may issue the permit without conditions, issue the permit with conditions, or deny the permit. The
permit does not relieve the applicant of compliance with other federal or state requirements, including, but not
limited to, ORS 97. 740 to 97.760, ORS 358 905 to 358 95561 and ORS 390. 235%9%90—2491T

approval authorltv WI|| receive a copv of the approved signed perm|t from the director.q[
(11) All work under a permit issued by the director shall be suspended in the event human remains, funerary
oblects sacred objects, or objects of cuIturaI patrlmonv are encountered during the investigation, iste-be-made;

isncluding
post-fieldwork curatlon processing. For such dlscoverles the Dermlt holder must contact the LCIS, appropriate

Indian tribe(s), Oregon State Police, and SHPO.

(12) The director, in coordination with appropriate Indian tribe(s), may amend an archaeological permit where:{[
(a) An applicant may request one amendment to an archaeological permit.q

(b) An amendment request may address anything in an issued permit, with the exception byof first-classraik§f
43} Bisputeld methods. ¢

(c) An amendments request a

#u-ner—ar—y—eberdressmg permlt deadlines and dellverables may be extended for no more than aone-year Derlod 1T

(d) An amendment requesting a change in responsibility over an issued permit must be signed by both the current
and proposed applicant. If either the proposed or current applicant is not available, the amendment requestor
must contact the director to determine if a new permit is needed.q

(e) The directs-or sacred-ebjects-are-encountered-duringan-execavationwill send amendment requests for a 10-day
review to entities with approval authority.

Statutory/Other Authority: ORS 390.235, 390.240

Statutes/Other Implemented: ORS 390.235
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