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CHAPTER 736 ARCHIVES DIVISION

PARKS AND RECREATION DEPARTMENT SECRETARY OF STATE

FILING CAPTION: Issuance of archaeological permit process amendments

LAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 07/01/2022 5:00 PM

The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative economic

impact of the rule on business.

CONTACT: Jo Niehaus 725 Summer St. NE Filed By:
503-580-9210 Salem,OR 97301 Jo Niehaus
jo.niehaus@oprd.oregon.gov Rules Coordinator
HEARING(S)

Auxiliary aids for persons with disabilities are available upon advance request. Notify the contact listed above.

DATE: 05/25/2022

TIME: 6:00 PM

OFFICER: Jo Niehaus

ADDRESS: Online

Zoom registration required

Salem, OR 97301

SPECIAL INSTRUCTIONS:

Registration Required:
https://usO6web.zoom.us/webinar/register/WN_Cmu5jrPsSAWZdaEizFG-Ow

NEED FOR THE RULE(S)

Oregon Administrative Rule (OAR) 736-051-0000 to 0090 defines processes for resolving disputes and applying for
State of Oregon Archaeological Excavation permits on non-federal public and private lands. The current OAR was
adopted in 1994 and needs updating.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE
ORS 97.750, ORS 192.345, ORS 358.905, ORS 390.235

STATEMENT IDENTIFYING HOW ADOPTION OF RULE(S) WILL AFFECT RACIAL EQUITY IN THIS STATE

The proposed rule revision does not predict an adverse impact on any particular racial group. Moreover, these revisions

also seek to improve tribal considerations and better incorporate tribal concerns.

The Rule Advisory Committee (RAC) was consulted with on this topic and determined that there are no further impacts

to racial equity in this state by the revision. However, the RAC noted that the statute guiding this rulemaking has a tone

of historical and racial inequities through the lens of discovery and colonial context.
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FISCAL AND ECONOMIC IMPACT:

The RAC was consulted with on the fiscal and economic impact outcomes and concluded that the proposed rule revision
will have little to no adverse impact. The revision provides additional clarification that could simplify and streamline
administrative burdens. It will likely increase the number of archaeological excavation permit applications, potentially
increasing workload for SHPO staff.

Members of the public in the development of archaeology professions, especially in higher education settings and
trainings may see a positive economic impact. Landowners, local governments, private archaeology firms and their
clients may also see varying levels of little to no economic impact.

COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

The SHPO will likely see an increase in the number of permit applications and associated compliance activities. There
may be similar impacts for local governments, state higher education institutions, and other state agencies like ODOT
that also need archaeological permits to comply with statute. Archaeological permits do not generate any revenue for
the Oregon Parks and Recreation Department (OPRD).

The proposed rule revision involves a wide spectrum of Oregon businesses that need archaeology clearance for projects
but adverse impacts are predicted to be very small, if any. The impact of service and permit costs would be minimal. The
additional clarification around a “qualified archaeologist” may assist with hiring practices for archaeological firms.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

The RAC was consulted with on the fiscal and economic impact outcomes. The group representation included members
from the Association of Oregon Archaeologists that provided small business perspectives to the development of
proposed revisions.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? YES

RULES PROPOSED:
736-051-0000, 736-051-0010, 736-051-0020, 736-051-0030, 736-051-0040, 736-051-0050, 736-051-0060, 736-
051-0070, 736-051-0080, 736-051-0090

AMEND: 736-051-0000

RULE SUMMARY: Amendment removes “associated material objects" in (1)(c) and more specifically outlines the
protection of confidential information in (2).

CHANGES TO RULE:

736-051-0000
Dispute Resolution Process I

(1) OARregon Administrative Rules (OAR) 736-051-0000 through 736-0451-0050 establish procedures the
Oregon Parks and Recreation Department shall use in resolving a dispute over:q[

(a) The issuance of an archaeological permit pursuant to ORSregon Revised Statute (ORS) 390.235;97

(b) Curation facilities for archaeological objects uncovered pursuant to a permit issued under ORS 390.235;91
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(c) The disposition of human remains;-asseciated-materialobjeets; or funerary objects as identified in ORS
97.750.1T

resolutlon process, the Iocatlon of archaeologlcal S|testhat—ncray—bed+sele5ed—du¥mg—thed+spateFese+uﬁen
proeeessand objects will be kept from public disclosure pursuant to ORS 192.345 and include provisions for
protecting confidential information.

Statutory/Other Authority: ORS 390.124, ORS 390.240

Statutes/Other Implemented: ORS 390.124, ORS 390.240
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AMEND: 736-051-0010

RULE SUMMARY: Rules clarified for Dispute Resolution process. Alphabetizing the definitions and reordering to
provide better clarification. Expanding and or clarifying the definitions.

CHANGES TO RULE:

736-051-0010

Dispute Resolution Definitions-
As usedin OAR 736 051 00920 through 736 051 0050 unless the context reqwres otherW|se |

(1) "Arbitrs - ~ g
presented—bydﬁputmg—paFtres—aqd—render—adeeﬂewlternate Cu ratorlal FaC|I|tv means the |nst|tut|on aDDroved
by the University of Oregon Museum of Natural and Cultural History (UOMNCH) incorporating the Oregon State
Museum of Anthropology (OSMA), and appropriate tribes, meeting standards in ORS 390.235:9T

(2a) “Mediationmeans-aprocessinwhich-a-third-party-assistsandfacilitaWhere materials pursuant to ORS
390.235(3)(b) are made available for nondestructive research by scholars:q

(b) Where "Scholars" means but is not limitesd twe-ermerepartiesto-a-dispute-inreachingamuo: tribal members,
traditional cultural practitioners, traditional culturally-aceeptableresolution-ofthe-dispute authorities

archaeologlsts academlc professmnals and students 1T

d-rspetewrt—heet—theneed—feemeAppllcant" means the duallfled archaeologlst (as deﬁned in ORS 390 235) and the
institution/company they represent responsible for the terms and any condiations orarbitratienf an
archaeologlcal permit pursuant to ORS 390.235.9T

Anthrepelegy—the—state—ageneADDroprlate Trlbe means the Indlan trlbe or trlbes desmnated bv the Legislative
Commission on Indian Services (LCIS).q

(4) "Arbitration" means a process whereby a neutral third party or ecal-geverningbody-charged with

opanel considers the facts

and arguments presented by dlsputlng partles and renders a deC|S|on T

(5) "Archaeological Object" has the meaning given that term in ORS 390-2358.905.9

(6) "Reeognized-CuraterialFaciArchaeological Permity" means the Oregen-State- Museum-of-Anthropelogy
{OSMA)S

A Akternate-CuraterialFaeipermit issued under ORS 390.235.90

(7) "Archaeologlcal Sltye ean—mea%eneer—mereef—the—ﬁe#ewng—ﬁ

with-thecon ence-ofthe hasthemeanlnganR53589OS1T
(8) "Burlal" has the meaning given that termin ORS 358.905. 1T
(9) "Conditions" means any additional permit terms proposed for property access, research, notifications, field
methods, analyses, monitoring, curation, and reporting, by an entity with approval authority.q

(10) "Entity with Approval Authority" means, as appropriate to the context, one or more of the following: The
Oregon Parks and Recreatlon DeDartment the Drlvate 1—nd+an—t~r—|-be4¥

wrth—thereqewement—that—the—faemty—prewdelandowner as appllcable or Iand managing agency, and the most
appropriate tribe(s).q

(11) "Funerary Objects" have the mean-inventery-of-materialte-OSMA-withinsixmenthsefcolleetiongs given that
term in ORS 358.905.97

(812) "Human Remains" has the meaning given that term in ORS 358.905.9

(213) "Funerary-Objeetsindian Tribe" haves the meanings given thattermin-ORS-358:9205in ORS 97.740.91

(104) "Asseciated-Material Objects™hasthe samemeaningasseeMediation" means a process in which a third
party assists and facilitates two or more parties to a dispute in reaching a mutually acceptable resolution4%} of this
rle disput e1T

(145) "B Good i me-m i i i eNegotiation"
means an informal process by WhICh an attempt is made by dISDUtII"IQ. partles to resolve the dispute without the
need for mediation or arbitration.q

(126) "Saered-ObjeetObject of Cultural Patrimony" has the meaning given that term in ORS 358.905:9

(137) "Qualified Archaeologist" hasthe-meaninggiventhatterminORS390-235-¢
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{46)"ArchaeologicalOmeans a person that meets ORS 390.235 education and experience criteria related to
archaeological collection and excavation, as support of their ability to comply with terms and conditions of a State
of Oregon issued archaeological permit. 9

(18) "Sacred object" has the meaning given that term in ORS 358.905.97
(119) h9rd+aanHbe—has—H9re—mean+ng—gweﬂ—m-9R§—9—7—l49(-4-)—ﬁ

the—gFeatest—mteFest—m—t-he—s&bjeet—matteFFelState Desmnated Curatorlal FaC|I|tv" means the UOM NCH
incorporating te-the dispute OSMA.

Statutory/Other Authority: ORS 390.124, ORS 390.240

Statutes/Other Implemented: ORS 390.124, ORS 390.240
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AMEND: 736-051-0020

RULE SUMMARY: Clarify the dispute resolution process between the persons or entities whom it can involve.
Grammatical changes to provide more clarity. Expands to include prior failure of applicant's compliance or unresolved
comments to a report submitted for a permit issued on or after January 1, 2023.

CHANGES TO RULE:

736-051-0020
Disputes Covered by the Dispute Resolution Process 11

These rules cover disputes among or between=E persons or entities that have statutory authority to: approve or

d—rsaapFeveoblect tothei issuance of an archaeologlcal permit,-erte approve or disapprove-a-curatoria-faciityto

oblect toa Droposed curatorial faC|I|tv approve or

(—1—)—Dob|ects of cultural patrimony; apply for an archaeological permlt.'IT

(1) After a permit application is sent out for review, including after its issuance, disputes may arise among or
between app%eworg—eﬂﬂtresentltles with approval authorltv and appllcants over t—he y proposed terms,
condltlons ; , :

(-b)—Anor ob|ect|ons where 1

(a) An entity with approval authority over an application for a permit objects to its issuance;{l

(A) Based on any proposed terms or conditions.

(B) Based on any prior failure of the applicant to comply with terms or conditions of a permit issued on or after
January 1,2023.90

(C) Based on any unresolved comments to a report submitted for a permit issued on or after January 1, 2023.
Where the entity with approval authority disagrees-everthe terms-conditions-orprovis able to include
documentation supporting comments were requested and not addressed.q

(D) Based on a prior violations of the-permit;ORS 390.235 by the applicant for failing to obtain a permit, on or
after January 1, 2023.97

(eb) The applicant disagrees with theany proposed terms; or conditions orprevisions-efthe permitas-established
by-an-entity-with-approvalautherityf a permit:ql

(c) The applicant disagrees with an objection to their permit application.q

(2) Disputes may arise over the selection of curatorial facilities te-heusefor archaeological objects uncovered on
public lands where:q[

(a) An entity that has approval authority over the choice of a+reeegnized-ern alternate curatorial facility withholds
that approval;q[

(b) The archaeological permit applicant disagrees with the choice of a+eecegnized-ern alternate curatorial facility
as made by an entity with approval authority.q

(3) Disputes may arise over the disposition of human skeletalremains-assoeciated-material-objects;-orfunerary

funerary ob|ects sacred objects, or ob|ects of cultural Datrlmonv as descrlbed in ORS 97.740.

Statutory/Other Authority: ORS 390.124, ORS 390.240
Statutes/Other Implemented: ORS 97.750, ORS 390.235, ORS 97.740
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AMEND: 736-051-0030

RULE SUMMARY: Amended to extend the recommended informal dispute resolution process completion time from
within 30 days to within 60 days. Also amended to clarify that the disputing party can terminate the dispute to either
withdraw or submit to mediation.

CHANGES TO RULE:

736-051-0030
Informal Dispute Resolution (Negotiation) 9

(1) If the permit applicant or an entity with approval authority over an application for a permit objects to the
approval or disapprevalobjection of a permit or any of its terms;.or conditions-erprevisiens-t, they shall notify the
State Historic Preservation Office (SHPO) in writing 9T

(2) The SHPO shall initiate an informal process by which the disputing parties shall attempt to reach agreement.
By mutual agreement, the disputing parties may include the SHPO or other third parties in this process, but they
shall not be compensated. His+recommendedthattThe informal dispute resolution process shall be completed
within 360 days.

(3) At any time; a disputing party can terminate the informal dispute resolution process and submit the dispute to
mediation_or withdraw the dispute by notifying all parties in writing.

Statutory/Other Authority: ORS 390.124, ORS 390.240

Statutes/Other Implemented: ORS 390.240
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AMEND: 736-051-0040

RULE SUMMARY: Minor grammatical updates and word choice. The biggest amendment falls under subsection(5)(e)
regarding the specification of public disclosure of sites that need to remain confidential during the dispute resolution
process.

CHANGES TO RULE:

736-051-0040
Mediation [

(1) The entities with approval authority-incensultation-with-thestaffof the Dispute-Reselution-Commissien
{BRE); shall compile and maintain a list of potential mediators.q

(2) Within ten calendar days of receipt of a written request to mediate, the SHPO shall provide the disputing
parties with a list of at least three potential mediators, including written credentials of each one.

(3) Within ten calendar days of receipt of the list of potential mediators, each disputing party shall notify the
SHPO if one or more of the mediators would be acceptable.q

(4) Disputing parties may jeinthinterview potential mediators. All parties shall agree on the choice of mediator
within five working days after the list of acceptable mediators is forwarded to SHPO.q[

(5) The mediator shall assist the disputing parties in preparing for the-regetmediation. Such preparations shall
include:qT

(a) A statement of the issues to be mediated;q

(b) A list of the parties who will participate in the mediation;

(c) An estimated completion date for the mediation process. By mutual consent, deadlines may be established for
ending or continuing the mediation process; I

(d) A statement of what shall constitute agreement. An understanding of what constitutes agreement shall include
adequate time for each disputing party's decision-making body to ratify andy tentative agreement reached by the
mediator and the disputing parties;q

(e) PThroughout the dispute resolution process, the location of archaeological sites and objects will be kept from
public disclosure pursuant to ORS 192.345, and include provisions for protecting confidential information about
siteloeation; traditional or sacred places and practices, or other sensitive information associated with
archaeological sites and objects;

(f) Provisions for payment of the mediator's services, if the services are not voluntary;Il

(g) Any other procedural matters the disputing parties determine need resolution before mediation begins on the
substantive issues.

Statutory/Other Authority: ORS 390.124, ORS 390.240

Statutes/Other Implemented: ORS 390.240
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AMEND: 736-051-0050
RULE SUMMARY: Updates names to appropriate entities. Removes original subsection (7) referencing appeal process.

CHANGES TO RULE:

736-051-0050
Arbitration

(1) If the mediation does not yield a result satisfactory to all parties, the disputing parties shall notify the SHPO in
writing, and the dispute shall proceed to arbitration.q

(2) The SHPO shall notify each of the following of the need to designate one representative to serve on an
arbitration panel:q

(a) The State HistoriePreservationOffice; ¥

{b}The CommissionontndianServices:
{e) The Oregon-State Museum-of AnthropelogyHPO:
(b) The LCIS AT

(c) The UOMNCH;T

(d) The governing bodies of the federally-recognized Indian tribes; I

(3) All panel members shall be designated within ten calendar days of receipt of SHPO's notification.q

(4) By consensus, the panel shall:qT

(a) Choose a chair who shall be responsible for scheduling arbitration sessions, notifying all parties with standing
in the dispute, and convening the arbitration session; andq

(b) Establish the procedural framework for the arbitration.q]

(5) The issues to be arbitrated are limited to those which could not be resolved by the mediation process.ql

(6) Any party that declines to participate in the mediation or arbitration process waives its right to approve the

permit appllcatlon orto set te#ms—eend-ktreﬂser—p#ewscondltlons onthe approval of the permit application.$f

Statutory/Other Authorlty ORS 390 124, ORS 390.240
Statutes/Other Implemented: ORS 390.240
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AMEND: 736-051-0060

RULE SUMMARY: Clarifies subsection (2) by rewording. Articulates that the ORS dictates the required confidentiality
of the archaeological objects and sites, not local processes or other rules.

CHANGES TO RULE:

736-051-0060
Application for Archaeological Permit

(1) OAR 736-051-0060 through 736-051-0090 establish procedures the Director of the Parks and Recreation
Department or their designee, shall use in |ssumg archaeologlcal permlts on publlc and prlvate Iands 1T

m#epmatma—thataAMLbELdﬁeleseeLenNas—Fequ%ed-bWawob|ects and S|tes are confldentlal and exempt from DUb|IC
disclosure. Requirements outside those identified in this rule from local processes or other rules that contradict
any of the roles and responsibilities herein, are not enforceable under this process in part due to this exemption.
Statutory/Other Authority: ORS 390.235(1)(d)

Statutes/Other Implemented: ORS 390.235
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AMEND: 736-051-0070

RULE SUMMARY: Clarified application to start from OAR 735-051-0080. In depth changes and specification to some of
the definitions including "applicant"” to defining "qualified archaeologist” terminology. Amended definitions to
"Curatorial Facility" and its alternates in a way that better aligns with the ORS. Added definitions and references to the
ORS for terms like "Destroy," "Funerary object,” "Historic Cemetery," "Human Remains,” "Injure," and "Object of
Cultural Patrimony. Amended to specify the definition of "Qualified Archaeologist" and the qualifications. Most notable
are definitions of terms used in ORS 390.325 to describe the "Qualified Archaeologist” requirements. Other updates
mostly consist of ORS references.

CHANGES TO RULE:

736-051-0070
Archaeological Permits: Definitions 9

As used in OAR 736-051-00680 through 736-051-0090 unless the context requires otherwise:
(1) "Alter" means to disturb or remove any part of an archaeological site-era-feature-withinan-archaeeological

(—%—Aaslrreaﬁt—mejl

(2) "Applicant" means the qualified archaeologist (as defined in ORS 390.235) and the institution/compansy the
person-who-is-apphyingfory represent responsible for the terms and any conditions of an archaeological permit

pursuant to ORS 390.235.91
(3) "Appropriate trdian-Tribe" means the Indian tribe or tribes designated by the Cemmission-entndian-Services

as—hawag—the—gFeatest—queeFest—m—thepanﬁHt—apﬁreaﬂeaLCISﬂ
(4) "Archaeolog|cal' P .

{bHspartefthephysicalrecord-ofanindigeneus-Excavation" requires a permit on non-federal public and private

lands and means to apply archaeological methods to break the ground surface to remove any buried or embedded
archaeological object, feature, or non-archaeological material for ethereulturefoundinthestate-orwatersefthe

performing archaeologlcal research.q

(5) "Archaeological Object" has the meaning in ORS 358.905.91

(6) "Archaeological Permit" means the permit issued under ORS 390.235.9
(7) "Artifactmeanchaeological Site" has the same-as*ArchaeologicalObject"meaning in ORS 358.905.9

(8) "Burial" has the meanlng |n ORS 358.905.91

(89)" . . jeet"

{9"BurialGeConditions" means any additional permit terms proposed for property access, research,

notifications, field methods,* asfeurdir-ORS-3920-240(4 b} -meansthesame-as—Funerary-Objectstnalyses,
monitoring, curation, and reporting, by an entity with approval authority.q

(10) "Curatorial Facility" means either-a:q

(a) “Recognized“€The "State Designated Curatorial fFacility", which is the Oregen-State- Museum-of-Anthrepeology
{OSMAJUOMNCH; orql

(b) "AIternate Curatorlal fFacmty,” wh|ch ﬁdeﬁﬂed—as—fei-lews%

;€6 S 7O S
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feature-ornon-artifactualmaterialmeans the institution approved by UOMNCH and appropriate tribes meeting
standards in ORS 390.235. 1

(11) "Destroy" means to injure in entirety.{]

(12) "Entity with Approval Authority" means, as appropriate to the context, one or more of the following: The
Oregon Parks and Recreation Department, the landowner or land managing an-archaeological-site-forthe

pewpeses—ef—pe#ernmﬂg—anfehrepdegreakreseerehgencv and the most apDroprlate tribe(s). 9
(123) "Exploratory Excavatlon 3 A :

bur|ed archaeologlcal oblect or site, not visible from the surface requiring a permlt on non-federal public lands.qT

(154) "Objectof Cultural Patrimony means: ¥y
arAnrFunerary object" hawving i i i

teel&s the meaningin ORS 358 905 1T

(15) Historic Cemetery has the meaning given in ORS 97.772.90

(16) "Human Remains" has the meaning given that term in ORS 358.905.90

(17) "Injure" means to inflict damage of any kind .

(18) "Object of Cultural Patrimony" has the meaning given that term in ORS 358.905 11

(169) "Person" means an individual, a partnership, a public or private corporation, an unincorporated association
or any other legal entity. "Person" includes any subsidiary subcontractor, parent company or other affiliate.
Business entities are considered affiliates when one controls or has the power to control the other or when both
are controlled directly or indirectly by a third person.q

(4#20) "Private Lands" means lands within the State of Oregon owned by a person, except "Private lands" does
not include federal lands or nonfederal public lands, or any lands the title to which is:q

(a) Held in trust by the United States for the benefit of any Indian tribe or individual;q

(b) Held by an Indian tribe or individual subject to a restriction by the United States against alienation.q

(218) "Public Lands" means any lands owned by the State of Oregon, a city, county, district or municipal or public
corporation in Oregon.q[

(—1—922) "Quallfled Archaeologlst" means a person whe—has—the—ﬁe“e\wqg—qual#-reaﬂem—ﬁ

experience specific to archaeological excavatlon and anaIVS|s. supDortmg their ability to comDIv with any terms
and conditions of a State of Oregon issued archaeological permit. The "Qualified Archaeologist" must be able to
demonstrate that they:

(a) Possess a post-graduate degree in archaeology, anthropology, history, classics or other germane discipline with
a specialization in archaeology, or a documented equivalency of such a degree:

(A) Where "Post-Graduate Degree" means a Master of Arts (MA), Master of Science (MS), or Doctor of Philosophy
(PhD) degree from an accredited member of a state system of higher education; or from an accredited academic or
higher education institution, through an accredited program in archaeology, anthropology, history, classics or
other germane discipline with a specialization in archaeology.1

(B) Where "specialization in archaeology" means the program, coursework, and graduate faculty adhere to
departmental requirements for the equivalency of a post-graduate degree in the discipline of archaeology. and the
applicable curriculum was appropriately accredited by an accrediting body recognized by the Secretary of the U.S.
Department of Education.{

(C) Where "archaeology" means the study of the past based on: archaeological method and theory, the analysis or
patterning of any surviving archaeological objects, sites, or features, anthropogenic soils, ethnographic, historic, or
oral traditions, and any associated contextual relationships documenting the use of a place or places by people
individually or collectively for any amount of time. Archaeology is a subfield of Anthropology.

(D) Where "documented equivalency" means an official record of a post-graduate degree from a foreign
educational institution deemed equivalent to that gained in conventional/accredited U.S. education programs
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comparable to a MA, MS, or PhD, with a specialization in archaeology.{l

(b) Have twelve weeks (480 hours) of supervised experience in basic archaeological field research, including both
survey and excavation, and four weeks ef(160 hours) of archaeological laboratory analysis or curating;-ardq

(A) Where supervised archaeological field research means at the professional level, as opposed to that obtained as
avolunteer, or for undergraduate or graduate school credit.q

(B) Where 480 hours of both survey and excavation means a minimum of 240 hours each.ql

(c) Hasve designed and executed an archaeological study, as evidenced by a Masteref-Artsor-Masterof-Science
thesis;orrepertequivalentinscope-and-gualitydealingwiA or MS thesis, PhD dissertation, peer reviewed
publication, or report equivalent in scope and quality dealing with archaeological field research, of which they are
the sole, or primary/lead author.9

(A) Where "archaeological field research" means hands-on analysis of a professionally excavated archaeological
collection or a portion of a collection from data recovery or test excavations in an archaeological site prior to or
after curation at an Oregon "State Designated"”, "Alternate Curatorial Facility", or federally approved facility.
Where the collection consists of archaeological objects and associated data, such as excavation level forms, field
maps, catalogs of archaeological objects, archaeological object inventories, collected samples, and photographs,
conveving overall provenience. i

(B) Where being the "sole author" unequivocally demonstrates the "Qualified Archaeologist" designed and
executed the archaeological fieldresearchstudy.q]

(C) Where a primary/lead author can clearly demonstrate their specific contribution evidencing they were
principally responsible for designing and executing the archaeological study.q

(2063) "Recognized Educational Institution" means:q

(a) An accredited member of a state system of higher education; orl

(b) An accredited academic or higher education institution with an accredited pregracurriculum in anthropology
specializing in archaeology, or related field.q

(244) "Recognized Scientific Institution" means a chartered museum, organization, or society with a commitment
to the scientific method.q

(225) "Removale" means taking any artifacternon-artifactualremains-enmaterial, whether archaeological or not,
iembedded in.or on the surface, or under the surface of the ground.q]

(236) "Sacred Qobject" means—an—a#ehaeeleg&}kebjeet—ePeﬂquebjeet—that—ﬂ

Fel-l-g+ehas the meaning given that term in ORS 358. 905 il

(27) "Tribal Coordination" means a bilateral process of discussion, cooperation, and decision-making about the
proposed investigation to assist with the development of the archaeological permit research design.
Statutory/Other Authority: ORS 390.235(1)(d)

Statutes/Other Implemented: ORS 358.920, ORS 390.235
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AMEND: 736-051-0080

RULE SUMMARY: The rule amendments more clearly outline the process and required information for application of an
archaeological permit. Amendments include list of past and present permits, tribes engaged, contingency plans, and
research design. The amendments require more specific information, contact information and review process
information.

CHANGES TO RULE:

736-051-0080
Archaeological Permits: Process for Applying for an Archaeological Permit on Public Lands

(1) A person may not excavate or alter an archaeological site on public lands, make an exploratory excavation on
public lands to determine the presence of an archaeological site, or remove from public lands any material of an
archaeological, historical, prehistorical, or anthropological nature without first obtaining a permit issued by the
State Parks and Recreatlon Department |

£3} An archaeological permit may be |ssued to: 1T

(a) A qualified archaeologist in the employ of a person conducting an excavation, examination or gathering of
archaeological objects for the benefits of a recognized scientific or educational institution with a view to
promoting the knowledge of archaeology or anthropology;{

(b) A qualified archaeologist to salvage archaeological objects from unavoidable destruction; orq

(c) A qualified archaeologist sponsored by a recognized institution of higher learning, private firm or an Indian
tribe as defined in ORS 97.740.91

(43) A persenqualified archaeologist who desires an archaeological permit pursuant to ORS 390.235 must submit

an application to the Oregon Parks and Recreation Director or his-ertheir designee. The application must be

complete and beaeeempamed—bH

(a) A map, such asa USGS 7 5 mlnute topographic at 1:24, OOO scale, that enables the landowner or land managing
agency, SHPO, LCIS, and the appropriate Indian tribe(s) to clearly understand the exact location of the prepesed

thepe%ee(—s)—meets—eee*eeeds—theqea#reatrenﬂarchaeologlcal mvestlgatlon 1T

(b) A research design that explicitly develops the rationale behind the proposed archaeological investigation. The
research design supports the applicant's understanding of appropriate archaeological methods, theoretical
paradigms, analyses, curation, laws, anticipated results, and an understanding of the context of place through time.

Tr|baI coordmatlon will a55|sted in QA—R—73é-O§4:—9989(3H¥

background information from any pertinent publications, gray literature, informants, tribes, ethnographies,

historic properties of religious and cultural significance, traditional cultural properties, documented
archaeological objects and sites. historic documents or National Register bulletins relevant to the objectives of the
archaeological investigation and its location. The research design includes appropriate field and analytical
methods to achieve any research objectives based on informed expectations, and a+realistic schedule-efresearch
ahdprovidejustifiedrecoveryproceduresis part of the terms of an issued permit;q

(dc) The name; address-andphene-numbernd current contact information of the landowner or land managing
agency; 1T

(ed) A
hrsteHeAmeﬁeai%nd-ran—a%ehaeelegleal-sqteThe State desuznated or approved aIternate curatlon faC|I|tv for
archaeological objects, field forms, photographs. and other attendant data from the proposed archaeological
investigation;{

(e) A list of any tribes engaged in tribal coordination prior to submitting the archaeological permit application:q
(f) A statement from the applicant disclosing any prior state or federal archaeological law violations:q

(g) A list of all open archaeological permits issued to the applicant still pending:ql

(h) A list of any outstanding archaeological permits from the past ten years;

(£i) Aeurationfacility-fors applicable, a contingency plan for any unanticipated discoveries of archaeological
objects uheovered-during the prejector sites during any stage of a project or undertaking. T
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(54) Upon receipt of a complete application, the Director or hisserhetheir designee, shall determine whether
public lands, as defined in OAR 736-051-0070(16), are involved.q
(65) In consultation with the Cemmission-entrdian-Services  CIS, the SHPO shall identify the appropriate tribete

be-mailed-copiesofthecomplet(s) with review authority over the archaeologlcal permlt appllcatlon Lo

respond W|th|n 48 hours, SHPO W|II desmnate the most aDDroprlate trlbes based on past permits issued in the
vicinity.ql

(6) The SHPO shall provide the complete application to entities with approval authority for review.q

(a) Entities with approval authority have 30 calendar days from the date the application is sents to apprepriate

state-andHoecalentitiesandrespond with their appropriatetrdian-tribe—henotificationshallselicitcomments;

Fec—emmenel-afaeﬂs—feeval abproval W|th condltlons or ob|ect|on No response W|th|n 30- davs means no condltlons—

or objections
submltted to SHPO. SH PO shaII send coples of aII responses to the sehertatren—metst—beeeeewed-\m%

(b) Before issuing a permit, SHPO shaII review any conditions to be added to the issued permlt or objections
received from entities with review authority;q

(c) HALt the archaeologicalsite-r-guestionis-asseciatedrequest of any tribe with aprehistericorhistoricnative
Inrdian-eulturereview authority over a permit application, the applicant shall consultwith-the appropriate-tndian
tr+bet|nue to coordlnate W|th them durlng the 30- day reV|ew perlod At—a—ma%mem—eeﬂsu#eatren%eenﬂst—ef
Tribal coordination may
mcIude but is not I|m|ted toa dlscu55|on of the proposed—weele archaeologlcal |nvest|gat|ons research design,
permit terms or conditions, reporting, tribal monitoring of the archaeologicaland projectwork,contingeney-plans
fordiscovery-ofremains-andartifactpermit work, curation, inadvertent discovery contingency plans during bethe
archaeologlcal we#leand—p#ejeet—devele&ﬂeﬂt—and-ewaﬂenef—aﬁ#aets%

’
o )
d O O
a'

a#ehaeeleglea%eH%teHeyteerwm#d&mqgeenstmehenmvestlgatlons or any assoaated Dr0|ect desmn or
development.9

(7) Any person or entity who post SHPO and appropriate tribe clearance review discovers an archaeological
object, site, human remains, burial, historic cemetery, funerary object, sacred object, or object of cultural
patrimony, may request an expedited eensuttationprocess48-hour permit review. The request may be granted
wheneverif the Director or hisertheir designee, in consultordination with the-partieslistedinsubsection{8}a)-of
th+s—r—u-le~ent|t|es W|th abproval authority determlnes—thatthe 30-- dayeeﬁsu-ttatren—peﬂed-picewded—m—se@seetren

Ftﬁet@—p&bh&%&kﬂ%h#&&esatety—eea%uﬂdee—ﬂ#eaﬁeth%%bpermlt review Derlod ofthls ruIe W|II result in

an undue risk to public health, life or safety, or an undue threat to the archaeological object, site, human remains,

burial, funerary object, sacred object, or object of culturial patrimony. Examples of situations creating undue risk

to public health, life or safety include; hazardous material spills, breach of regional flood control facilities, and

pipeline failures.§f

{bHfthe DirectororhiserExamples of creating undue threat to an archaeological object, site, human remains,

burial, historic cemetery, funerary object, sacred object, or object of cultural patrimony include: erosion,

susceptibility to theft, prolonged exposure to the elements, and proposed construction related activities.q

(a) If the Director or their designee determines that an expedited eensultationprecreview requesst is warranted,

the following procedures apply:q

(A) The appllcant shaII eentaetsubmlt an expedlted bermlt appllcatlon for the Dlrector or hks—eehethelr designee
3 eto send out to

entltles W|th approval authorltv for review;q
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(B) Durlng the foIIowmg 48 hours (excludlng Saturday, Sunday, and any JregState Federal, or £Tribal holidays), the
ent|t|es with approval

No response within 48 hours means the entltv with aporoval authorltv did not condltlon or ob|ect If any ent|tv
withe appropriatetrdian-tribeval authority objects in writing to an expedited review, the Bdirector or hiser
hetheir designee will not proceed with the expedlted reV|ew 1T

(C) The applicant may proceed w4 2

netree—as—p#ewded—m—seetren—(—l—%)—ef—thts—m—lewhen the permlt is |ssued a1

(eb) For the pu rposes of this sectlon —ex#emeeeenemreha%d%plmeans—aeuantmableandam%le

t-hestanda%d%@daypenmt—aepheaﬂen—mwewcludmg burlals funerarv oblects sacred oblects or any oblects of

pe#mrt—and—eensuttatren—at—aneaﬁeeﬁmer review bv the most aDDroorlate trlbes and SH PO has occu rred 1T

(208) After considering the application, maps, research design, vita-and-atbeemments;and recommendations for
conditions, or objections received by entities with approval authority during consultation, the Director or his-er
hetheir designee may issue the permit without conditions, issue the permit with conditions, or deny the permit.

The permit does not relieve the applicant of compliance with other federal or state requirements, including, but
not I|m|ted to, ORS 97. 740 to 97.760, 358 905 to 358. 95561 and 390. 235—1:—9390—249%

(9) The apollcant and entltles W|th review authority will receive a copy of the aDDroved signed permit from the
Director or their designee.q

(10) All work under a permit issued by the Department shall be put on hold in the event human remains. funerary
oblects sacred objects, or objects of cuIturaI patrlmonv are encountered during the investigation, iste-be-made;

#u-neFaFyLeb}eets—eraeFed-ebjeets—aFncludlne Dost f|eIdwork curatlon processing. For such dlscoverles the Dermlt

holder must contact the LCIS, appropriate tribes, Oregon State Police, and SHPO.1

(11) Archaeological permits may be amended with the approval of the applicant.q

(a) Amendment applications may address anything in an issued permit, with the exception of field methods. Any
number of amendments may be requested.ql

(A) All permit deadlines and deliverables may be granted a one-time extension up to one year.q

(B) Approval from a new applicant is required in an amendment addressing a change in responsibility over the
permit.9

(b) Amendments will be seneeuntered-during-an-excavationt out for a 10-day review to entities with approval
authority.

Statutory/Other Authority: ORS 390.235, ORS 390.240

Statutes/Other Implemented: ORS 390.235
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AMEND: 736-051-0090

RULE SUMMARY: Removes the provisions for "unintentional" archaeological work or removal or collection of
archaeological objects, even on private lands. Amendments clarify private land permit application and amendment
process.

CHANGES TO RULE:

736-051-0090
Archaeological Permits: Process for Applying for an Archaeological Permit on Private Lands I

(1) A person may not krewinghrandintentionath-excavate, injure, destroy, or alter an archeological site or object,
or remove an archeological object from private lands in Oregon unless that activity is authorized by a permit
issued pursuant to this rule:q

(a) Permits on private lands will not be required for exploratory excavation to determine the presence of an
archaeologlcal site;q]

&ndﬁterbed-greemd—eentaet—t-helf an archaeolog|cal 5|te is |dent|f|ed all excavat|on must stop and the S|te WI|| be
recorded on a State of Oregon Archaeologlcal Slte Record and submitted to SH POaad—t—heapprepHate—'FHbe%s-)—te

addltlonal excavation is necessary to establish the boundary of the site, comolete the exoloratorv Drobe or

conduct further archaeological investigations of the site, it will require a permit issued under this rules.

(32) A person who desires an archaeological permit teo-excavate-erremeove-ebjects-on private lands pursuant to
ORS 358.920(1)(a) and 390.235 must submit a request to the Oregon-State-Parksand-Reereation-Director or his
ertheir designee: Y[

(a) The application must be complete and meet the requirements of the public lands rule section OAR 736-051-
0080(43). In addition, an application for an archaeological permit on private lands must be accompanied by a copy
of the landowner's written permission pursuant to ORS 358.920(5), and a written statement concerning the
disposition of any recovered artifachaeological objects not covered by 3598.920(4)(b);

(b)—'Fhe The archaeologlcal permlt process for prlvate Iands |ncIudes the same |:_>rocesses as thatose found i in OAR

Derm|ts on Dub|IC lands.q

(3) Unless authorized by ORS 97.750, an archaeological permit on private lands shall not be issued for burials,
human remains, funerary objects, sacred objects, or objects of cultural patrimony.1

(4) Disputes shall be resolved pursuant to OAR 736-051-0000 through 736-051-0050.9T

(45) Upen+receiptofan-application;Archaeological Derm|ts may be amended accordlng to the process develooed
by the Director or hiser-hetheir designee may 3 v 3
and-activitiesofin coordination with Oregon Tribes. 1T

(6) Archaeologlcal Derm|ts may be amended with the _Qpropesed—aetw-rtyval of the applicant. 1T

meledes—ba-ﬁals—ﬁwaerary—ebjeets—eeh&man—remamsAmendment appllcatlons may address anvthlng inan |ssued

permit, with the exception of field methods. Any number of amendments may be requested.q[
(A) All permit deadlines and deliverables may be granted a one-time extension up to one year.q

(éB) Lf—anADDrovaI from anew appllcant dlsputestheperwqdrtmas—eethe@#eetee&dei%eﬁa—permt—the

required in an amendment

addressm,&y a change in resoon5|b|lltv over the Derm|t 1

(b) Amendments will be sent out for a 10-day review to entities with approval authority.
Statutory/Other Authority: ORS 390.235, ORS 390.240
Statutes/Other Implemented: ORS 390.235
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