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ONITED STATES DISTRICT COURT

* EASTERN DISTRICT OF WASHINGTON

-COLVILLE CONFEDERATED TRiBES,
Plaintiff,
. —VS- _ _
BOYD WALTON, JR., et ux, et al.,
| 1Defendants,
STATE OF.WASHINGTON{

Defendant/Intervenor,

UNITED STATES OF AMERICA,
Plaintiff,
-VS-

WILLIAM BOYD WALTON, et ux, et al,
and THE STATE OF WASHINGTON,

Defendants.’
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The histbry underlying this action is set forth in

Colville Confederated Tribes v, Walton (Walton I}, 460 F. Supp.

/

No,., 3421

LS. RICT
Eastern District of ﬁ%%g{on

-AUG 31 1983
ﬂwderk
Deputy

No. 3831

MEMORANDUM DECISION

1320 (£.D. wash. 1978), modified and remanded, 647 F.2d 42

(Walton II), (9th Cir.), cert. denied, 454 U.S. 1092 (1981).

remand, this court is faced with resolution of two major issues.
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14 The first is predominafely one of fact:
2 ) .O0n remand, [the coﬁrt].will need to detefmiﬁe
the number of irrigable acres Walton owns,
3 and the amount of water he appropriated with
: reasonable diligence in order to determine.
4 the extent of his right to share in reserved
5 water.
6 647 F.2d at 51.
7 The.SQéond is somewhat more fraught with pure legal
8 overtones which,_most observers would agree, tend towa;d the
9 esoteric.l Once.having ascertained the amount of irrigable
10 acreage held by defendant and the quantity of water appropriated,
1 it will then be necéssary to "calculate the respegtive rights of
i2 the parties,” bearing in mind the Tribe's implied reservation of
13 water for maintenénce of its fishery. 647 F.Zd at148 & 53.
14 Durlng the course of the most recent hearlngs,
15 credlble testlmony was presanted in support of the following
16 findings.2 Walton's lands passed out of Indian ownership between
17 1921 and 1925. More specifically, the Whams purchased allotment
@l 2371 in 1521; 894 in 1923; and 525 in 1925; See also, 460 F.
19 Supp. at 1334, stipulated fact #22, To the north of these
20 ‘allotments was 892, owned by Joe Peters, a member of the Colv1lle
b Tribe, See area map, id. at 1336. To the south lay 901 and 903
. ~owned byrthg Timentwa family, also members of the Tribey who
03 irrigated approximately 30 acres utilizing water from -
2 No Name Creek. The Whams ran some 100 head of cattle,
25 :and in addition to water diverted for stock, also irrigated about
26 30 acres employing gravity flow rill method as well as a small
i MEMO?ANDUM DBCiSION - 2 .
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i gascline-powered pump;3 Additionally, because of the unique
5 geological characteristics of this area; allotments 2371 angd 8§4
3- were sub-irrigated at that time and required no application of
4 watgr.? Sub-irrigated acreage was estimated at about 40,
5 Throughput the 20's and 30'5; well prior to the_advent of
6 electrical poﬁer being brought in, thisttate of affairs remained
7 more or less stable, with the Whams thus-cultiyating a total of
g approximately 70 acres.> _ ‘
g-' Waltpn acquii:ed 2371, 894 and 525 in July of 1948. The -
10 following month he applied to the state for a permit toAdiverE
" 1.0 c.f,s. for irrigation of 75 acres.® mhe next year,
lé af;er succegsful_negotiations and the cqmmitment of substantial
13 capital, Waltop was able to bring electricity into the vélley for
" the first time.
15 The availability of electricity led to the installation
16 of two fivé-horsepower meps in the creek which, togéther with
17 the use of newly available aluminum‘pipe, allowed Walton to
L18 engage in considerably more sprinkler irrigation as opposed to
19 the less efficient rill method. During the period of 1949 and
20 1950, Walton had a minimum of 104 acres under ir;igation.7 ‘At
2? that pOint.in time, Wilson Walton belieﬁed.thgt he.potentially
22 had some 155 acres susceptible to irrigatign and intended to -
23 eventual ly dev§lop a system capable of delivering sufficient
24 yater to.apcqmplish that end. Theréaiter,.a series of suryeys
2% were completed by the Soil ConservationﬁService and the Bureau of
s | Indian Affairs which established that the Walton land contained
MEMORANDUM DECISION ~ 3
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at least 170 acres of potentially irrigable cropland.

2 | amount of Water Appropriated:

3. A two-step inguiry, it is first necessary to detefmine

41 the amount appropriated, and then ascertaip to what éxtent that |
-5 quantity was aﬁpropriated with reasonable diligence. Prior to

6 | culmination of the instant conflict, diversion was not accurately

; ,

recorded, Thus, there is no way of ascextaining with any.degrée
8 1 of precision tﬁe'exqct amount ¢f water beneficially applied.
9 Having guantified the acreage, however, it ié a simplé matter to
0§ work backwards. ‘
LA . Judge Neill dgtermined that reasonable irrigation
12 practice réquired the application of four acre.feet per year. No
13 one disputes that ﬁaltOn obtains a resﬁectable jieid from his
14 farming efforts, and thus it is a fair inference that hé is
_ 15 applying, and has applied,rat least that amount of water
16 minimally.nécessary for effective crop propagation.8 The answer.
7 to the first prong. of the question is therefore equational in

18 nature. Walton has 170 irrigablé acres, and has éonsistently

19 irrigated at least 104 of these. Each acre requires the applica-
20§ tion of four feet pef year for sustained productivity. Walton has
21 demonstrated that sustained productivity. Ergo, he has

22 | beneficially applied_416 écre feet per year.

23 ) As faf as Walton's diligence is concerned, where an

2 individual, within sixteen months ofrpurchasing 1énd,

25 demonstrates an intention to divert by applying for a permit,

, 26 expends considerable sums to bring in electricity, designs a

EXH!BITM
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Jrevived by a svubsequent grantee because that later purchaser

) 9

delivery system utiliziﬁg the most modern and efficient
equipmeﬁt, undertakes a comprehensive inventory of the
suitability of his acreage for croP-production by'eliciting'ﬁhe‘
aid of the Soil Consérﬁation Service, and then proceeds to
actually apply water beneficially, the only conclusion that can
be .drawn is that diligence is qét only réasonable, but
expeditious. I have no diﬁficulty finding that Walton exercised
reagsonable diligeﬁce inrirrigating'é minimum of 104 acres.?

The Tribe raises thé contention, however, that it is a
legal impossiblity for Walton to establish due diligence upleés
it can be demonstrated that such diligence was exercised by the
original allottee or his immediate grantee, and thereafter
preserved by each subééquent non-Indian owner. The argument
proceeds as follows. Only the original allottee had a vested
right in reserved waters. He could convey that vésted, but
iﬁchoate, right to his immédiate granteé, but in order to perfect
that right the grantee himself must ekércise reasonable
diligence, and that'granteé could'recoﬁéey tha£ pe;fecﬁed right
to a subéequenﬁ non-Indian purchaser only to the extent of ité_
perfection by appropriation with due diligence. Stated énother
way,.if-the immediate grantee did not exercise due diligence, the

inchoate right was lost forever and could not thereafter be

would have no inchoate right capable of being perfected.
The argument is not without some appeal, and indeed is
alluded to in Walton II. 1In this case,'however, the Circuit is

MEMORANDUM DECISICH - 5
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1 || abundantly clear in its mandate: this court is to determine the
"amount of water he [Walton] appropriated with reasonable

diligence."™ 647 F.2d at 51 (emphasis supplied). There is no

P 7 B (V]

‘mention whatever of the weight to be accorded performance or

non—performance of intervening owners, and.yet is is apparent
that the'Court.was well aware that the land had passed cut of
Indian ownership many yéars and several grantors removed from

Walton's acquisition in 1948.310 1t may well be areas such as this

w0 o~ [+ 4]

which prompted the Circuit to urge further review, Sée-nqte 1
10 ggggg.‘ In any event, this court is unable to conclude that the
- citéuit would includé in its mandate a useless iséue.

12 ' Alternativély, if the éerformance of intervening owners

B 1 i{s relevant, there is ample evidence.té conclude that Walton's

14 1 1and was.in production thronghout most of the period from 1921-25
1l when it passed out of Indian ownership, until 1948 wﬁen Walton
18 purchased it;_ODViOUSly, it is impossible to quantify‘fhe exact
17 acreage in prodqction during the relevan£ time frame. Those wﬁo
18 testifieé were aéked to turn their mindé béék,fifty,years and |
19 | more. Some were ééked to recall childhddd memories. That the
20 émount of land subject to irrigation cannot now be precisely
21 || ascertained .is cer;éin, but that the land was in féct.in crops,
22 | and was in fact irrigated to at least some extent by all of the
23 interveniﬁg owners throughout most of the time span at issue, is
24 equally certain,
RN Wélton argues that certain practiéal considerétions

28 1 qust necessarily play a role in determining what is reasonable

EXH!BHZEigﬁj&L_
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where diligence in appropfigting water is involved. The court is
asked to bear in mind that there was a depfession throughout the
1930's, and that a major war fpllowed; that irrigétiqn equipment
was primitive during the 30's and 40's and that irrigation was
thus labor-intensive; that aluminum pipe had not yet been
perfected; that electricity was non-existent until Walton

financed the first powerline into the area in 1949.11 1n short,

T - [3;] B W [X]

defendant asserts that what is "reasonable” is ascertainable with

©

reference to what is practical; and that the cconomic realities
10 of life and the then-existing state of the art in agricultural
11 practice cannot be wholly divorced from a "reasonableness”

12 determination. I am persuaded that this position has merit, and
13 that each of the intervening owners exercised diligence in

14 beneficially applying water for agricultural purposes to the

15 maximum extent reasonably‘possible given prevailing economic and

16 technological conditions. United States v. Big Bend Transit Co.,

Y1 42 p. supp. 459, 468-69 (E.D. Wash. 1941) and.authorities cited . . .

18 ‘therein.
19 Allocation: ' ) | : . | .-
s I Having quantified the number of irrigable acres owned

21 4 by Walton 'and the amount of water he apérdpriated with reasonable
22 diligence, the‘specific'mandate enunciated in Walton 11, 647 ¥.24
23 at 51, has been sétisfied. The more general mahaate to

24 "ecalculate the respective rights of the parties,” id. at 53, is a
725 more difficult task. If Walton holds 170 irrigable acres, and

26 has diligently made beneficial application of water from No Name

exrer R oM
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i Creek on 104 of thoseIr and 1f Tribal members hold 165 6 irrigable
2 acres and are currently 1rrlgating 107.2 of those,l2 and 1f the
3 respective rights to share in reserved waters are equal in
4 ériority, and if any shortfall in available water must be borne
5 ratably, then certain conclusions can be réached with some’
5 |l measure of confidence, |
/ Even assuming that the law of the case doctrine would
8 not be binding on this court's factual determinationé with -
9 respect to those quantifications developed by Judge Néill,_l
10 nothing presented in evidence would'gi%e cause to modify those
n f1ndlngs except as mentloned in note 10, EHEEE- in an average
12 year, 1,000 acre feet is avallable from No Name Creek 13 Average
13 duty is four acre feet-per year. Walton I, 460 F, Supp. at 1330.
14 Ignoring for the moment the fish hatchery issue, the reépective
15 rights of the parties may therefore be tentatively qﬁantified-
16 thusly: ‘ ‘
A7 . Walton 104 acres at 4 acré feet 416 acre feet
18 Other allottees 166,6 acres " " " --7“ 1 363.1 "" ”"
1,082,
19 51nce only 1,000 acre feet are available, however, these respec-
20 } +ive shares must be ratably reduced. Walton II 647 F.2d at
21 | 50-51. The amount of water available represents 92.4%.0f that
22 potentially reserved. The above figures must ‘therefore be
2 factored by that amount in order to arrive at actual allocation:
24 Walton " 416 acre feet (92.4%) ' 384 acre feet
25 other allottees 666.4 acre feet (92.4%) . %%% f . " ]
. , '
-2 The Tribe, however, as lessee of the oﬁher allotments in the
MEMORANDUM DECISION - 8 | EXHIBIT QS“\' !
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1 basin, is irrigating onlf 107.2 acres and, applying a duty of
2 four_acre-feet, has no present need for more thaﬁ 428.8 acre feet
3| per year.l4 The final result thus becomes:
4 Walton's allocated share 384 acre feet
5 Othgr allottees' allocated share 428.8 ¥ n
Available for other uses 87,2 " "
6 . ' 1,000 " "
7 Could the cour;'s task be considered completed at this
8 point, everyone could'heave a sigh of relief at the prospect of
é- seeihg this protracted litigation final;y come to a close,
10 Unfortunately, ghis iz not to be, for interjedtion of thg fishery
41 | iSsue throws what migh£ have been a simple exercise in
i2 mathematics into a quagmire quaranteeing the Circuit another
13 opportunity to finaily quantify a}locations as sought by the
34 compéting interests herein.-
15 It is important to take a cbnceptual shif; in aftitude
16 from that exhibited by the parties ﬁp to this juncture, It has
17 been all ?oo eésy in the past to view this 1i;igation.as a-
18 contest between Indians and non-Indians. Walton II iuake_s it
19 abundaﬁtly clear that this is not the case. Once the thresho;d“
20 issues of:the qwnership of irrigable acreage and the bénefigial
21 épplicatipn of water thereto with reasonable diligence has been
22 resolved in Walton's favor, he noé longer stands in an adversarial
23 posture'vis arvis any other individual owner of allotted lands.
24 The batt;eground, rather, concefns'the Tribe as sovereign, and
25- the ipdividual allottees.
26 The Circuig held categoriéally that the "Colvilles have
MEMORANDUM DECISION - 9 e _8__5_:\:\—
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1 a reserved right to the gquantity of water necessary to maintain
the Omak Lake Fishery.™ Walton II, 647 F.2d at 48. This

conclusion was based on the premise that "{aln implied

reservation of water for an Indian reservation will be found
where it is necessary to fulfill the purposes of the
reservation.® Id, at 46. Appiying the test set forth in United

States v, New Mexico, 438 U,S. 696 {1978), the Court found that

"preservation of the tribe's access to fishing grounds was one

O ® N e o bW

purpése for the creation of the Colville Reservation.” 647 F.2d
.10 at 48, The lesson emerging from this sequentlal reasoning is
SN B that the Tribe has the right to whatever portion of the 1,000

12| acre feet available, up to and including all of it, if required
131 for the maintenance of the fishery._

14 At the same time, the Circuit just as firmly held that

15 "one purpose for creating this reservation was to provide a

16 homeland for the Indians to maintain their agrarian society™ and
17 thus itrigation is also a purpose résulting in an implied

18 reservation under New Mexico, supra. 647 F.2d at 47. Quoting

9% Arizona v. California, 373 U.S. 546, 600~01 (1963), ‘the Court .-

20 _noted that: ‘ o , .

2 E the only feasible and fair way by which

22 ~ reserved water for the reservation can be
-measured is irrigable acreage. We conclude

23 that, when the Colville reservation was
created, sufficient appurtenant water was

reserved to permit irrigation of all

24 Practicably irrigable acreage on the
. reservation.

25

26 Id. at 47-48 (citation omitted).

More strongly yet, the Court noted that:

MEMORANDUM DECISION - 10
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[Wlhen allotments were made for exclusive use
and thereafter conveyed in fee, the right to
use some portion of tribal waters essential
for cultivation passed to the owners.

Id. at 50 (gquoting United States v, Powers, 305 U.8, 527, 532

[+ I - A

(1939)); see also Walton I, 460 F. Supp. at 1326 and authorities

6 cited therein.

7 Such individual rights are not subject to diminution
ﬁ. absent "express legislation or a clear inference of.Congressional
8 intent gleaned from the surrounding circumstances and legislative
10 history." 647 F.2d at 50. ‘'thus, just as the Tribe, as sovereign,
" has a vested righ£ to share in available reserved waters to
12 . whatever extent might be necessary for the maintenance of the
13 hatchery, so the individual allottee, or his éqccéssor, has a
14 vested right to share in available reserved waters to whatever
15 extent might be necessary for irrigation. Obviouslf, these
16 competing interests, each vested and each with the same priority
17 ‘date, are irreconcilable unless the quantity of water available
i8 is sufficient to satisfy both needs. Ih fhis_case, it is noﬁ.
19 Expeit.testimony detailing the operation of the

20 hatchery produced some surprises. One miéht tend to think of

2 water used in connection with a hatchery as merely a medium in
22_ " which the fish swim and feed. . So it is, but a ¢ritical factor in
23. such operation is the temperature of the water, and since the

2 water at issue is drawn from the undergroﬁnd aguifer and is

L 'exposed to ambient air temperature for only a brief period during

% its sojourn along No Name Creek, it serves a cooling function so

exrpim RS
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as to maintain the temperature of the pools at a level conducive

to propagation. Thus, in periods of high ambient air tempefature

4

and low humidity, the warming of the pools by tranference and

S WwN

evaporation will necessitate a higher flow to maintain the
temperature at the desired level. Unfortunately, it is af
preéisely this time that cr0pslwi11 reguire a higher level of
irrigation. The irreconcilability of use is therefore

inescapable. Alsc, unfortunately, because the hatchery's use

© 0w o o

requirements are neither stable nor predictablé on a long té:m'
10 basié, quantification is a distinct problém.
-1 : Dr. Koch's testimony as to hatchery needs was
12 I uncontroverted. Based on his experience over the preceding six
?3‘ years, he urged that 5 flow of 1.5 c.f.s. would be required
14 between May lst and June lst; 2.0 c.f.s.” between June lst and
15 || July 15th; and 0.5 c.f.c. thereafter for the remainder of the
16 spawning season., ‘There being no othgr-evidence in ihe record on
}7 this area, and no reason to question‘Dr. Eoch's credibility,
18 Ehose,figufes will be aéceptéd.
19§ 56 conclﬁding, however, does not answer the guestion of
20 whose needs will take precedence;' For that answer, the Circuit's
21 | adoption of the following quote is instructive:

2z | , This [method of qguantifying water rights]

. does not necessarily mean, however, that

23 water reserved for Indian Reservations may

‘ not be used for purposes other than

244 - agricultural and related uses . . . . The
measurement used in defining the magnitude of

25 the water rights is the amount of water
" necessary for agriculture and related

26 purpceses because this was the initial purpose

of the reservation, but the decree

MEMORANDUM DECISION -~ 12 ‘ o
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L establishes a property right which the United
2 States may utilize or dispose of for the
.7 beneflt of the Indians as the relevant JLaw
may allow.
3 ‘
4 647 F.2d at 48 {emphasis original) (quoting Report from Simon H.
5' Rifkind, Special Master, to the Supreme Court 265-66 {December 3,
6 1960)). |
2 The parties have cited no "relevant law" which would
8 allow the Tribe to dispossess its members, or other persons
g succeeding to the vested rights of those members, of an importént
10 property right; so important, indeed, that the value of the land
11 to which the water right is appurtenant may be entirely destroyed
‘12 without it_. See Winters v. United States, 207 U.é. 564, 576
13 {(1908). It could be argued, and probably will be on appeal, that
14 language in_wélton II éould be'consﬁrued as impliedly allowing
15 the Tribe itself to determine whether its rights or those of its
16 individual'membérs should prevail. ¥ot only would such a result.
17 nullify the concept that these competing rights are egual in
18 priority with each arising out of purposés[fof which—&hé
19 reservation was created; but allowing a substantial, and perhaps
20 total, diminution of vested property rights without resort to any
21 definable process of law would fly .in the face of provisions
22 contained in the Indian Ccivil Rights Act codified at 25 U.8.C. §
23 1301 et seq.
24 The sovereignty that the Indian tribes
retain is of a unique and limited character.
25 It exists only at the sufferance of Congress -
.and is subject to complete defeasance, But .
26 until Congress acts, the tribes retain their
existing sovereign powers. In sum, Indian
tribes still possess those aspects of
MEMORANDUM DECISION - 13 Q
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1 sovereignty not withdrawn by treaty or
. statute, or by implication as a necessary
2 i result of their dependent status.
31 647 F.2d at 52 (quoting United States v. Wheeler, 435 U.S. 313,
4 323-(1978)). ‘
& In 1968, Congress 1mposed an express limitation on
6l tribal soverelgnty in the form of the Indian Civil Rights Act-
7 ¥o Indian tribe .in exercising powers of
8 self-government shall--
’ * X k& *'
9.
10 : {5} take any private property for a
i public use without just compensation [or]
uf ok ok '
12 {8) . . . deprive any person of liberty
13 - or property without due process of law.
14 25 U.8.C. § 1302, N
16 Exactly what type pf‘process may be due, or what
;g | remedies may be available for a breach, -or what forum may be
17 appropriate for enfbrcing the manifest intent of Congress to
iB -imposé upon tribal government certain reStrictions.akin to those
19 contained in the Bill of Rights, are all hotly debated and )
e somewhat less than settled, See, e,g., Confedevated Salish ‘&
21 Kootena1 Trlbes v. Namen, 665 F.2d, 951, 264 n. 31 (ch Cir), cert
22 denied,  ©.S. s 103-8.Ct, 314 {1982), Jicarilla Apacher
o3 | Tribe v. Bndrus, 687 F.2d 1324, 1345-46 (10th Cir. 1982);
on || E- Cohen, Handbook1of Federal Indian Law 242-44 (1982) and
25 ' authorities ‘cited therein. The ex1stence of such questions,
26 however, does not, by some means of prestldlgltatlon, render the
MEMORANDUM DECISION - 14
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1 )| above~-cited congressional mandate ineffective. Whatever

"relevant law" may afford thé'predicaterfor extinguishing an

individual's properﬁy rights in favor of the Tribe must take into

2w

-account and reconcile this congressional limitation upon tribal

sovereignty,

o

Absent some showing that relevant law provides for
divesting alquteés or their successors of otherwise vested

property riéhfs,_l am inclined to conclude that the assimilation

w W o~ O

policy so evident in congressional intent underlying the General
10 | Allotment Act prevents the Tribe from unilaterally assigning

11 |l weights and priorities to mutually legitimate resé;vation

12 | purposes.15 See Walton II, 647 F.2d at 49; United States v.

13 || Powers, supra, 395 U.S5. at 533; 25 u.8.C. § 381.

14 | - The final allocation, therefore, will be as set forth

15 | supra. Out of the 1,000 acre feet available, Walton is entitled

16 | to 384 acre feet; the ?emaining allotments to 428.8; and the

17- hatchefy to 157.2. Atnfirst glance this-may appear to run afoﬁl.
18 | of the portion'of Walton IT1 which arguably gives the:Tribe

19 I unlimited accésé to hatchery water, That accéss, however, is

20 conditioned on the existence of a legal mechaﬁism,whereby one may
2% || be divestedlof valuable property rights. 647 F.24 at 43. The .
22 i Tribe is hardly without recourse. Should. the Secretary of

23 || Interior, by appropriéte regulation or prbceediﬁgs; alter ﬁhe

24 sfructure of allocation pursuant to 25 U.5.C § 381, or should the
26 || Tribe seek to condemn water rights appurtenant to allotﬁgd lands

26 | in the No Name Creek Basin under 25 U.S.C. § 1302(5),16 the

MEMORANDUM DECISION - 15
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9 currently envisioned impediment to unilateral impairment of

" allottee property rights would likely disappear.
Gratuitous thougﬁ it may appear,rtﬁis court is of the

opinion that no matter what result obtains when the final chapter

4 - [ 95 N

in this litigation is at long last written, the parties are going
6 || to have to come to grips ﬁith the proposition that a sﬁirit of

‘7 cooperation may be the best answer to efficient and fair

8 || utilization of water in the No Name Creék Basin. If the thrust
gA and mbtivation underlying the instant suit is merely to providé
10 || attorneys with a forum for launching abstruse forays inteo mafters
'11 esotefic, then the entire project has bzen a phenomenal success,
12> On the other hand, if the purpose ofrthis action is to prOViée

13 || each of the competiﬁé interesté an equitable share and thereby

14 prdmote maximum utilization of a limited resource for the mutual
15 benefit of all concerned, a little more unity of purpdse may be
16 .} indicated, |

17 f in the final énalysis, the 1,000 acre feet now

18 || available would be adequate to service all neéds except for a

'19 brief periocd, perhaps four to six weeks, dufing portions of June
20 J| and July each year, Some use iz already being made of ﬁolding

21 pools td serve as reservoirs. Expansiqn of such a device might
22 || well render full irrigation possible.even during maximum water
23 || utilization by the fishery.l7 Further, while there may be some

24 || engineering problem of which the court is presently unaware, no

25 one'has satisfactorily explained from the witness stand why

26 || fishery waters could not be recaptured prior to flowing into Omak

ExHiBIT RS
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1| Lake for application on irrigable land upstream.18 If the parties
2 are'to évoid the-expense and'éggravation of having their '
3.| day-to-day operations controlled by a water master, suchr
| 4 || cooperative ventures may be the ultimate answer.
-8 There is one remaining. issue which is not reflected in
6 || the Circuit's mandate, but which the parties have suggested be -
7 || resolved. ?he-Tribe has significantly enhanced the natural flow
8 i| of No Name Creek ﬁy'pumping water from the aguifer tb the natural
9 creek'channel for delivery downstream.lQAWalton has been pumping
10 || out of the creek for irrigation purposes. Now that the
11 || respective shares-to‘whiCh the parties are entitled have been
f2 quantifiéd; it would appeat only'equitable that Walton reimburse
13 || the Tribe for the costs of pumping to fhe extent that he is
14 'withdrawihg more water than would be available were the flow of
15 || No Name not.enhanced. ‘I1f the parties are unable to arrive at a
16 }| fair fee, the court will retain jurisdiction to settle £he matgef
17 | either directly or through a water master, |
18 THEREFORE IT IS ORDERED: |
19 (1} Walion is entitled to sharé in the teserved wate:Sf
20 |l of the No Name Creek Basin in the amount of 384 acre feet per
2 year and will be enjoined from diverting more than that quantity
22 || from either the Creek or the underground aquifer. | |
23 {2) The other allottees, represented herein by the
24 || United States, are entitled to share in thé reserved waters of
25 | the No Name Creek Basin in the amount of 428.8 acre feeﬁ per year
26 i and will be enjoined from diverting more than that gquantity from
MEMORANDUM DECISTON -~ 17 | gS—“l
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either the Creek or the underground aquifer.

(3) The Tribe is entitled to share in the reserved

waters of the No Name Creek Ba51n in the amount of 187.2 acreé

feet per year and will be enjoined from diverting'more than that

quantlty from either the

(4) The Clerk shall enter Judgment accordingly.

DONE BY THE COURT this

MEMORANDUM DECISION - 18

Creek or the underground aquifer.

Rob rt 3. HCNlChOlS-
Unite ates District Judge '

Eatered in Qivil Docket ows M
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POOTNOTES

1 Rarely has an appellate court more strongly urged review by the
Supreme. Court: . R
We are persuaded of the correctness of our ahalysis

and conclusion concerning the transferability of the
water rights involved in this litigation. Nevertheless,
we recognize that reasonable minds hold conflicting
views, State and federal courts, state and federal
agencies responsible in water rights administration,
and the numerous Indian tribes, allottees and their
transferees, are plagued almost ¢n a daily basis with
the problems and uncertainties surrounding the issues
discussed in this opinion. This case presents an
appropriate vehicle for the Supreme Court to give
guidance and stability to an area of great unrest and
.uncertainty in Western water and land law. &
definitive resolution is overdue. The magnitude of the
problem cannot be overstated. ’

647 F.2d at 54 n,ls.

2 ‘Rule 52(a), Fed.R.Civ.P. It should bé noted at the outset that

most of the witnessges apearing in the recent round of hearings =

- were both candid and forthright in presenting testimony. Two
notable exceptions were Mr. Clark and Mr. Raczmarek, whose
partisanship shone through. Their purported ability to identify
irrigated lands from ancient aerial photographs did not survive
the rigors of cross-examination and the court places little
weight on their opinions, .

3 Estimates by persons familiar with this area varied from a low of
17 to a high of 40, Selection of the figure 30 is not merely an-
averaging, but rather is based upon what 1 consider the most
focused and trustworthy recollectiocns. ‘

4 Bordering the south of the walton property is an impermeable
granitic 1lip which tends to maintain ground water at a high level
in immediately adjacent areas. This geologic fact tends to
support witness testimony that sixty yvears ago; these areas were
sub-irrigated. '

_ These were happier times, Mary Ann Timentwa Sampson, who
lived on 901 and 903 as a young girl, offered the following:

Q. 2And in addition to [the Whams]. leasing your
mother's property, they were farming some of
their own property, were they not? :

A. Yes, they were,

Q. And as I understand it, from time to time they

MEMORARDUM DECISION ~ 19
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did assist yod in tilling the land, or farming
the land, or in developing the irrigation.

- A. Well, we were neighbors, and if they needed
help, we went and -helped them, and that was the
same with Joe Peter. We were neighbors, the
three of us, and we helped one another,

SRR

The tyibe makes much of the admitted fact that the Whams
were not piggish about taking only their fair share of the
natural flow of No Name Creek, always allowing a sufficient
amount to flow to the south for the benefit of their neighbors onf|
901 and 903. It is contended that this is incontrovertible proof
that the Whams deliberately failed to exercise due diligence in
fu}ly developing their potentially irrigable acreage and that -

- this deliberate by-pass forever freezes the amount of irrigable
acreage at Fhe level under cultivation during the time frame the
Whams were in possession. This is utter nonsense, That wham,

10 Peters and Timentwa had the prescience to foresee the Circuit's

doctrine of ratable reduction is much to their credit,

© W ~N o

i1 _
6 The state ultimately issued a Certificate of Water Right in 1950
12 for 1.0 c.f.s. for the irrigation of sixty~five acres. This
water right was declared a nullity in Walton II, 647 F.2d at
13 52.

s34 1 7 mThis is the figure adopted by the Circuit as the amount
»currently irrigated™ by Walton. 647 F.2d at 45. It also

15 closely approximates the figures found in Judge Neill's opinion.
460 P. Supp. 1324; see also id. at 1334, stipulated fact #20.

16 That does not supply Ehe answer to what Walton may have been
irrigating shortly after acquiring the land, bringing 'in

17 electricity, and modernizing his irrigation equipment, Had this

i court been instructed to try the entire matter de nove, then I

18 . would have to consider the possibility that substantial evidence
exists to fix the quantity of acreage at a significantly higher

19 figure. For reasons set forth in note 10, infra, however, I am

' inclined to view the 104 acre figure as the law of the case

20 insofar as the question of due diligence is concerned,

21 YB This analysis has the salutory effect of establishing a
ceiling on Walton's claim. That is to say, even if, as asserted

22 by the Tribe, Walton has appropriated more water than could be
beneficially applied, he will be given toredit™ for having

23 appropriated only that amount which would be necessary to
efficient farming efforts.

24

9 as testimony established during trial, any year-to-year

25 deviation can be explained with reference to such universal
farming practices as crop rotation, emphasizing one <¢rop over

26 another in response to market conditions, and allowing land to

¢ stand fallow as a conservation practice.
MEMORANDUM DECISION - 20 :
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facts as found by the trial court.

part of the country.

which is beneficially owned by the Tribe.

which would otherwige be available for 892,

MEMORANDUM DECISION -~ 21

. An extremely troubling aspect of this case lies in the
uncomfortable feeling that not all "facts"
with respect to the -fighery issue, Judge Neill found that "No
Name Creek is the only fresh water source into the lake." 460 ¥,
Supp. at 1325. 1In fact, the Tribe's own expert, who is
intimately familiar with the fishery operation, testified beforg
this court that at least two other creeks would have been equallly
suitable for use as a spawning ground. Perhaps far more
critically, the trial court found that "[tlhe allotments now
owned by the Waltons passed from Indian ownership in 1942." id.
at 1324. In fact, as all parties freely agree, Rettie- Justice
Wham was not an Indian. See id. at 1334, Appendix 22(a) and {c¢)
The allotments at issue thus EEESed out of.Indian ownership in

are,  For example, -

It would be less than honest to pass on the auestlons
raised without disclosing the above. On the other hand, the
mandate does not contemplate this court now retrying the matter

~in its entirety. Perhaps the dilemma can be laid to rest by -
making the reasonable assumptions that: (1) the partles had a.
full and fair opportunity to litigate all factual issues in thlS
action in front of Judge Neill; {2} the parties had full
opportunity to appeal those findinags of fact not supported by th
evidence; and (3} the Circuit gave appropriate attention to all
challenges of the fact-finding process and chose to accept the

With these assumptions in place, perhaps it would be’
presumptuous for this court to now guestion the validity of some]
very basie, and arguably dispositive, factual predicates. The
facts found by the trial court and relied upon by the Circuit
will thus be considered to constitute the law of the case, and
this court will refrain from original fact-finding except "insofay
as may be necessary to fulfill the mandate.. .

11 The argument is buttressed in.the record by testlmony from Mr.
apple, who was a pioneer in 1nsta111ng irrigation systems in that

12 260 P. Supp. at 1330. ' This figure does not 1nc1ude allotment 526
' 1d., approved in
Walton II, 647 F.2d at 49. This may be an appropriate point at
which to clarify language contained in an earlier order of this
court where it was noted that although 526 is not entitled to
participate in the waters of No Name Creek, either by means of
surface diversion or drawing from the aquifer, the Tribe could
nevertheless continue to irrigate this allotment provided that
whatever water was applied would be subtracted from the share

reasons addressed infra, this does not mean that the Tribe

may unilaterally divest individual alliottees or their successors
of their vested shares. It merely means that the Tribe, as
lessee of the individual allotments, could place water under its

[+)

901 and 903, For
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1 control by virtue of those leases wherever it mlght deem
2 appropriate.
- é“"13 460 F. Supp. at 1330. Expert testimony at trial ranged from a-
low estimate of 550 acre feet to a high of 1,300 available for
4 conmsumptive use. Id. at 1329. The plain fact of the matter is
that no one knows what the maximum cutput of the No Name aquifer
: might ultimately be. The figure employed in both Walton I and
5 II of 1,000 acre feet is far in excess of the natural flow of ‘th
creek due to the pumping stations installed by the litigants. Th
6 parties are in agreement that thls enhancement of the natural
flow has not yet resulted in a "mining"™ situation; i.e., the
7 aguifer has demonstrated the ability over the course of a number
of years now to replenish itself cyclically. Thus, the figure of
8 1,000 acre feet is simply Judge Neill's best guess. On the
9 evidence available, this court could do no better.
|| 14 This result might appear to give the Tribe an advantage since,
10 although its maximum potential allocation was ratably reduced,
the same reducing factor was not applied to its actual
n - allocation. That is to say, the Tribe will have the ability to
apply a full four acre feet to its irrigated@ land, while Walton
2 will have to make do with that water available after reduction,
thereby giving him the choice of either irrigating slightly less
13 land, or of applying slightly less water to the total gquantity of
irrigable land. This apparent anomaly is dictated by the
14 analys1s supplied in Walton Il which holds due diligence on
Walton's part to be the cornerstone of his right to share at all,
15 whereas such diligence is an irrelevancy with respect to the
16 tribal members. That is to say, it would seem that the reduction
factor is to be applied to the gross potential allocation, rather
17 than to the actual allocatlon. .
’ 15 Even agsuming that the internal polltlcal framework of tribal
18 government would accord member/allottees sufficient due process
with respect to restructuring or guantifying water rights, that
.19 in itself would be no guarantee that a non-member would find -
: _ himgelf similarly situated. Cf,, Dry Creek Lodge, Inc. v,
20 Arapahoe & Shoshone Tribes, 623 F.2d 682, 685 {10th Cir. 1980),
21 cert., denled, 449 U.S. 1118 (1981).
16 gee generaléz, Seneca Constltutlonal Rights Organlzatlon Vi
22 George, 348 F. Supp. 51, 59 (W.D. N.Y. 1972) (power to
. condemn is a function of soverelgnty subject to congressional
23 limitation). By noting this theoretical possibility, the court
does not mean to imply that the Tribe's power of eminent domain
240 e by any means a settled proposition, or that such authority
could be employed with equal ease against both tribal members and
25 non~Indians alike.

28 1 17 ynderstandably, capital expendlture in this area would be unwise
until such time as the parties' respective rights are fully and

MEMORANDUM DECISION - 22
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finally adjudicated;

18 pr, Roch expressed some reservations as to the economic and
technical feasibility of. such diversion, but he did agree that it
would be possible. -

13 1t has previously been settled that the creek and the aguifer
constitute but a single hydrological unit. The Tribe's
contention that its pumping efforts fall within the doctrine of
"developed waters" has been soundly rejected, Likewise, I reject
the new, but parallel, argument that such pumping is merely a
withdrawal of "stored waters.” _
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