


functioning conditions permanently; and (iv) resolve controversies regarding certain water right claims
and contests in the Klamath Adjudication.

Among its terms, the UKBCA described the parties’ agreement on a proposed method to determine the
circumstances under which groundwater wells would be regulated in response to a valid call on surface
water including determined claims for instream flows. The UKBCA specified that the use of
groundwater with a point of appropriation that is no more than 500 feet from a Gaining Reach (a defined
term) would be regulated off when a valid senior surface water right call was made, With regard to
groundwater rights with a point of appropriation that was greater than 500 feet from a Gaining Reach,
the UKBCA specified a process for determining whether regulation of those rights would provide
“effective and timely” relief for the surface water right. The agreement also specified that the Department
would prepare rules containing the provisions of the UKBCA and bring them to the Commission for
review and adoption.

In late 2014 and early 2015, Department staff and a rule advisory committee prepared draft rules
following the provisions agreed to by the parties to the UKBCA. In early 2015, the Commission adopted
the proposed rules as OAR Chapter 690, Division 025. Division 025 included a term stating that if the
UKBCA was terminated, the Division 025 rules would no longer apply, and groundwater regulation
would occur under statewide rules (OAR Chapter 690, Division 009).

C. The Negative Notice and the Effect on Division 25 Rules

For three irrigation seasons, between 2015 and 2017, wells in the Upper Klamath Basin were regulated
under the Division 025 rules. The Department’s regulation of groundwater according to the terms of the
Division 025 rules resulted in 50 wells being subject to regulation. In response to the regulation during
that period, 16 lawsuits were filed, including those challenging surface water regulation and groundwater
regulation. In 2017, consolidated cases for several landowners went to trial in Marion County Circuit
Court where the Department prevailed. The landowners appealed to the Oregon Court of Appeals where
the matter remains pending.

On December 28, 2017, the Secretary of the Interior published a “Negative Notice” terminating the
UKBCA, upon a finding that all of its conditions could not be achieved. Consequently, the Division 025
rules terminated, and regulation of wells during 2018 was pursuant to the Division 009 rules. Under the
Division 009 rules, 140 wells were subject to regulation. In response to the regulation of groundwater
rights in 2018, 13 petitions for judicial review challenging the Department’s regulatory orders were filed.

D. Next Steps

During the winter of 2018, the Department commenced a two-step process that is intended to assist with
the public’s understanding of basin hydrology and result in a long-term approach for surface water-
groundwater management in the Upper Klamath Basin. The first step was development of this request
that the Commission adopt interim Division 025 rules repealing the terminated rules and replacing them
with rules which, when administered, will result in the regulation of seven wells in the Upper Klamath
Basin during the 2019 and 2020 irrigation seasons.

The second step, beginning this summer, will include public meetings, small group meetings, and open
house events to discuss and accept public input on surface water and groundwater management options
in the area. Following public outreach, the Department, with assistance from a rules advisory committee,
will develop proposed permanent rules specific to surface water and groundwater management.



IH. Overview of the Rules

To address the first step in the two-step process, the Department is requesting the Commission to adopt
interim Division 025 rules repealing the terminated rules and replacing them with rules, which when
administered, will result in regulating wells that are within 500 feet of a surface water sources. The
proposed rules would operate in lieu of OAR Chapter 690 Division 009,

As discussed, the proposed rules are intended as a short-term approach that will allow the Department
to continue regulation in the Upper Klamath Basin while developing long-term water management
solutions. The approach codified in the proposed rules is supported by peer-reviewed scientific and
technical studies of the Upper Klamath Basin’s geology and hydrogeology, and also represents an
exercise of the Department’s discretion to determine when regulation will result in an actual remedy to
senior surface water uses. Based on the science and the Department’s discretion, the proposed rules
reflect that regulation of groundwater rights using wells within 500 feet of a surface water source will
benefit senior surface water rights within the 2019 and 2020 irrigation seasons. Please refer to
Attachment A: Authority and Supporting Evidence for the Commission’s Action.

In seeking long-term water management strategies beyond adoption of the current rules, the Department
acknowledges the importance of ongoing scientific study. The Department’s efforts will include seeking
input from the regulated community, from senior surface water users, and from the communities in the
Upper Klamath Basin. In addition, the Department will continue to examine the best available scientific
and technical work. The information and input the Department considers will aid it in developing
policies that assure that water is used within the capacity of the resource, that regulation of water
according to the existing rights of record continues, that adequate and safe supplies of groundwater can
be assured, and that groundwater use will not impair surface water rights,

If adopted, these proposed rules will be in effect until March 1, 2021, when the Department will request
the Commission to adopt more comprehensive rules that reflect a long-term approach for water
management in the area. The Department intends to pursue significant engagement and outreach with
the water user community and stakeholders in the basin to develop the comprehensive, permanent rules.

An overview of the proposed rules is as follows:

o The Department is proposing to repeal OAR 690-025-0010. As noted above, this rule was adopted
to govern groundwater regulation in the Klamath Basin, while the UKBCA was in effect. When
the UKBCA was terminated, this rule is no longer in effect.

o The Department is proposing to adopt OAR 690-025-0020. This proposed rule defines terms used
in OAR Chapter 690, Division 025, including sections -0025 and -0040. For example, the “Upper
Klamath Basin” is defined the area above and around Upper Kiamath Lake that encompasses ali
water sources that are tributary to Upper Klamath Lake, including groundwater, the Wood River,
Williamson River and Sprague River and their tributaries and the Klamath Marsh and its
tributaries. Please refer to Attachment B: Map of Upper Klamath Basin Proposed Rules Boundary.

o The Department is proposing to adopt OAR 690-025-0025. This proposed rule provides that the
Department may manage surface water and groundwater uses to protect senior holders of water
rights and authorizes regulation of groundwater and surface water in accordance with the user's



water rights and determined claims pursuant to these rules, instead of pursuant to QAR Chapter
690, Division 009.

The Department is proposing to adopt OAR 690-025-0040. This proposed rule provides the
Department’s findings that within the Upper Klamath Basin, a joint study by the Department and
the U.S. Geological Survey determined that groundwater and surface water are hydraulically
connected, such that wells that withdraw groundwater in the Upper Klamath Basin reduce
groundwater discharge and surface water flow within the Upper Klamath Basin. These findings
are based upon the best available information used in the course of applying generally accepted
hydrogeologic methodologies. The rules reflect the Department’s finding that regulation of wells
within 500 feet of surface water will result in relief to holders of surface water rights within the
2019 and 2020 irrigation seasons. The rules further specify that the Department shall determine
the distance between each well and the source of surface water rights, and that the Department
may regulate these wells when a valid call is made by a holder of a senior right or determined
claim. The rules specify an effective date and that they do not set a precedent that precludes
different or additional regulation as may be established in future rulemakings.

To review the Department’s proposed final rules please refer to Attachment C: Final Proposed Division
025 Rules.

IV.  Overview of the Rulemaking Process

The Department’s rulemaking process involved several steps including:

Rulemaking Advisory Committee (RAC) - In January 2019, a RAC was appointed and draft rules
were provided to RAC participants. RAC meetings open to the public were held on January 15,
2019, and January 28, 2019, at the Oregon Institute of Technology. To review a list of RAC
participants please refer to Attachment D: Division 025 Rulemaking Advisory Committee
Participants.

Secretary of State, Notice of Proposed Rulemaking — The Department filed a Notice of Proposed
Rulemaking on January 29, 2019, and official notice was provided to stakeholders in accordance
with rulemaking procedures on February 1, 2019. Please refer to Attachment E: Secretary of
State, Notice of Proposed Rulemaking.

Groundwater Advisory Committee (GWAC) — The GWAC consists of nine members appointed
by the Commission to provide advice on the development of rules, among other responsibilities.
ORS 536.090. OAR Chapter 690, Division 235. The Division 25 interim rules were presented to
the Committee on February 19, 2019. Please refer to Attachment F: Groundwater Advisory
Committee, for a list of members and their rulemaking recommendation.

Public Hearing(s) - During this rulemaking process the Department held two public hearings for
interested stakeholders to share testimony. More specifically, nine individuals testified at the first
public hearing held during the Water Resources Commission Meeting of February 21, 2019. At
the second public hearing, held on February 26, 2019, at the Oregon Institute of Technology and
facilitated by Department staff, fourteen individuals testified. Please refer to Attachment G and
H for the respective public hearing transcripts.

Public Comment(s) -~ During this rulemaking process the Department collected written comments
from interested stakeholders to share testimony. Overall, twenty-eight written comments were
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received by close of business on March 4, 2019, To review written comments received, please
refer to Attachment 1.

o Secretary of State, Notice of Proposed Rulemaking, Amended Fiscal Impact — The Department
amended the fiscal impact portion of the Notice of Proposed Rulemaking on March 28, 2019,
and official notice was provided to stakeholders in accordance with rulemaking procedures on
March 28, 2019, and March 29, 2019. The amended section addressed inaccuracies related to
how the decrease in regulation of groundwater users will affect senior water right users. The
proposed rules will result in fewer groundwater users being regulated off than in the past four
irrigation seasons which may result in an increased fiscal impact to senior surface water users.
Please refer to Attachment J: Secretary of State, Amended Notice of Proposed Rulemaking.

V. Summary of Changes to Public Hearing Draft as a Result of Public Comment

As noted above, the official record of public comment received during this rulemaking process is
included in this Staff Report; please refer to Attachments G and H for transcripts of public hearings and
Attachment I for the respective public comment submissions. The record reflects the following
individuals participated in this aspect of the Department’s rulemaking process:

Organization Represeating

.Biuce prham

. ..Fiying T. Ranch

Erika Norris, speaking for Virginia Topham

Flying T. Ranch

Lisa Brown

WaterWatch of Oregon

Kevin Newman Sprague River Water Resource Foundation
Roger Nicholson Fort Klamath Critical Habitat Landowners
Hannah SeCoy, speaking for Susan Topham

Davis Mosby Bar-Y Ranch

Tom Mallams Oregon Cattlemen’s Association and Irrigator
Brandon Topham

Nathan Jackson Oregon Cattlemen’s Association

Don Gentry Klamath Tribes

Brad Parrish Klamath Tribes

Conrad Fisher Water Climate Trust

Paul Wilson Klamath Tribes

Del Fox Irrigator

Steve Hartsell Rancher

Hollie Cannon Wood River District Improvement Company
Bill Gallagher Rancher

Margaret Jacobs . Irrigator

Jerry Jones Irrigator

Eric Duarte Irrigator, Sprague River Resources Foundation
Willa Powless Klamath Tribes

Mark Johnson Klamath Water Users Association

Lee Traynham Wood River District Improvement Company
Mike LaGrande Wood River District Improvement Company
Anthony and Mary Booker

Michael Harding




Steve and Suzanne Cornell

Steve Cornell

Ann SeCoy

Joan Amaral Sees

Leland Hunter

Rob Wallace

Bodie Shaw

Bureau of Indian Affairs

Nora Koenig

Troy Brooks

Shane Smith

Rex Cozzalio

Jacqui Krizo

Jerome Rosa

Oregon Cattlemen’s Association

Mary Anne Cooper and Jon Moxley Oregon Farm Bureau

In reviewing the official record of public hearing testimony and written comments submitted, three
themes emerged for Department consideration: (1) Scope of Departmental Authority; (2) Rulemaking
Process and Outcomes, and (3) Model approach v. site-specific well testing to determine hydraulic
connection between groundwater and surface water. Examples of sentiments pulled from official
comments are included below. The Department’s response to these themes are addressed throughout this
Staff Report. The Department’s response to individual comment is included in Attachment K.

Theme 1: Scope of Departmental Authority

“Consideration of the Tribe’s proposed changes is warranted and necessary to ensure the
Department remains in compliance with its statutory obligations.” — Brad Parrish,
Klamath Tribes

“We do not think the Department can regulate an entire agriculture community off on the
basis of a hydraulic model without site-specific data nor without giving ranchers due
process,” - Eric Duarte, Sprague River Resource Foundation, Inc.

“The proposed Division 25 rules, however, include unnecessary factual findings for the
purposes of the proposed rules that OCA believes OWRD may attempt to use to prevent
groundwater users from challenging future groundwater regulation by OWRD.” — Jerome
Rosa, Oregon Cattlemen’s Association

“The Department’s proposed Division 25 rules appear to evidence a wholesale change to
how it’s approaching ground/surface water regulation during this interim period, and the
rules seem designed to limit the opportunities to challenge the Department’s science
during this interim.” — Mary Anne Cooper and John Moxley, Oregon Farm Bureau

“Instream rights enjoy the same protections under the water code as any other surface
water right and the agency’s failure to afford these senior instream rights the protections
due is alarming. The agency does not get to pick and choose which types of rights it
regulates to protect.” — Lisa Brown, WaterWatch of Oregon



Theme 2: Rulemaking Process and Outcomes

“Because of the investment the WRDIC has put into the wells, based on OWRD
conditions in the permit and the original Division 25, WRDIC has no option but to pursue
the use of these wells either through the OWRD rule making process or through court.
We would much rather reach a reasonable solution through the rule making process.” —
Lee Traynham, Wood River District Improvement Company

“After reviewing the above-referenced proposed rules we conclude that the proposed
interim rules are a reasonable compromise and should be adopted by the Commission
immediately.” - Anthony and Mary Booker

“Over allocation of groundwater resources through development of unsustainable OAR’s
including interim OAR’s is not acceptable and should not be abetted by the Department.”™
— Brad Parrish, Klamath Tribes

“However, if the Commission is not inclined to adopt the attached revisions, Sprague
River nevertheless supports the Department’s overall approach of backing off regulation
to provide a two-year period for the parties to try to resolve the difficult legal, factual and
scientific disputes relating to groundwater regulation in the basin.” - Eric Duarte, Sprague
River Resource Foundation, Inc.

“While we disagree with the department’s use of its ground/surface water models in the
basin and the findings the draft rule codifies, we do support limiting enforcement to 500
feet in the immediate term while water users work with OWRD to find better agreement
on the science in the basin.”” — Mary Anne Cooper and John Moxley, Oregon Farm Burecau

Theme 3: Model approach v. site-specific well testing

«..respect has not been demonstrated by changing the scientific assumptions that OWRD
must use in calculating the amount of water that ranchers use in making hay.” — Ann
SeCoy

“Even though these rules are temporary, they set a dangerous precedent for how water is
managed in the west by codifying the fallacy into law that all surface water and
groundwater is connected.” — Susan Topham

“These statements from the majority of the RAC members prompted them to request that
each well be tested individually to conclude if a well is definitely interfering with a
surface water source prior to regulating-off that particular well.” — Joan Amaral Sees

“In the Upper Klamath Basin, groundwater and surface water are extensively
interconnected and groundwater resources are a significant source of flows for surface
streams and rivers...Further depletion of groundwater will impact these surface flows
by over allocating available water resources.” — Brad Parrish, Klamath Tribes

“Given the extensive data collection and analysis that went into the robust USGS-OWRD
groundwater study of the Klamath Basin, the statement in the proposed rules regarding




the connection between surface water and groundwater is certainly not an overstatement
or overreach,” — Lisa Brown, WaterWatch of Oregon

After consideration of public comments received the Department made edits to the proposed rules. Please
refer to Attachment C for the Department’s Proposed Final Rules.

V1. Conclusion

The proposed final rules for consideration by the Commission are included in Attachment C. As noted,
step two will include significant engagement and outreach with the water user community and
stakeholders in the basin to develop comprehensive, permanent rules around water management. The
Commission will receive reports on these activities through 2021, at which time, the Department will
ask the Commission to consider adoption of rules that will govern long-term management in the basin.

VII. Aliernatives

The Commission may consider the following alternatives:
1. Adopt the proposed rules as shown in Attachment C.
2. Adopt the proposed rules as modified by the Commission.
3. Not adopt the proposed rules, which will result in the Department regulating groundwater use
in the Klamath Basin in accordance with OAR Chapter 690, Division 009.
4. Not adopt the proposed rules and provide the Department with further direction.

VIIL. Director's Recommendations

The Director respectfully recommends Alternative No. 1, to adopt the proposed rules as shown in
Attachment C.

Attachments:

» Attachment A: Authority and Supporting Evidence for the Commission’s Action
Attachment B: Map of Upper Klamath Basin Proposed Rules Boundary
Attachment C: Final Proposed Division 025 Rules
Attachment D: Division 025 Rulemaking Advisory Committee Participants
Attachment E: Secretary of State, Notice of Proposed Rulemaking
Attachment F: Groundwater Advisory Committee
Attachment G: February 21, 2019 Public Hearing Transcript
» Attachment H: February 26, 2019 Public Hearing Transcript
e Attachment I: March 4, 2019 Written Comments Received

Attachment J: Secretary of State, Amended Notice of Proposed Rulemaking
Attachment K: Department Response to Division 025 Public Comment

Ivan Gall
503-986-0847



Attachment A

Attachment A: Authority and Supporting Evidence for the Commission’s Action
Water Resources Commission Meeting — April 12, 2019

A, The Commission’s Authority to Conjunctively Manage Groundwater and Surface Water

Basic principles that govern the allocation, management and control of groundwater are contained in the
Groundwater Act of 1955, ORS 537.505 to 537.795 and 537.992. With regard to conjunctive management of
groundwater and surface water and the regulation of groundwater, ORS 537.525(9) authorizes the Commission
to control the use of groundwater whenever there is “impairment of or interference with existing rights to
appropriate surface water.” The statute contemplates either “voluntary joint action” among the Commission and
the groundwater users “whenever possible,” but by the commission “under the police power of the state *** when
such voluntary joint action is not taken or is ineffective.” '

In this case, the Department has determined that the groundwater use from pumping and flowing wells is
impairing or interfering with existing rights to appropriate surface water in the Upper Kiamath Basin. Voluntary
joint action, namely the Division 025 rules adopted in line with the water users agreement in the UKBCA, failed.
The Commission has authority, under its “police powers”, to impose controls upon the groundwater use that is
interfering with existing rights to appropriate surface water.

B. Groundwater Use Will Impair Surface Water Sources in the Upper Klamath Basin

As provided in ORS 537.780(2)(b) the Commission may not make any determination that groundwater use will
impair a surface water source unless the determination is based on substantial evidence. The Department has
determined, according to groundwater studies that have been scientifically peer reviewed, and according to
generally accepted hydrogeological principles, that groundwater use in the Upper Klamath Basin impairs
groundwater-fed surface water sources in the Upper Klamath Basin.

In addition, ORS 537.780(2)(a) states that any rule restricting groundwater use in an area must be based on
substantial evidence in the record to justify the restriction. As demonstrated by the science provided by the
Department, the decision to regulate groundwater wells to benefit senior surface water rights is supported by
substantial evidence.

The bases for these determinations are described more particularly as follows.

1. Generalized Geology and Hydrology of the Upper Klamath Basin

As described in Ground-Water Hydrology of the Upper Klamath Basin, Oregon and California (Gannett et al,,
2007) and references therein, the geology of the Upper Klamath Basin is largely characterized by rugged uplands
and broad, flat valleys that developed as part of the basin-and-range geologic province (Orr and Orr, 2012;
Newcomb and Heart, 1958). Most of the Upper Klamath Basin is underlain by rocks that range in age from
approximately 7 million years to 2 million years old and are either extrusive volcanic deposits (lava flows and
tuffs) associated with local eruptive centers or sedimentary deposits (with particles ranging in size from clay to
gravels) associated with ancient river and lake environments (Sherrod and Pickthorn, 1992). The sediments
deposited in the river and lake environments form relatively thick and discrete deposits up to several hundred feet
thick which bury the older volcanic layers. These sediments, in turn, can be covered by younger lavas and other
volcanic deposits that form the rocky uplands surrounding the valleys (Sherrod and Pickthorn, 1992; Leonard and
Harris, 1974; Gannett et al., 2012). In the northern and western parts of the Upper Klamath Basin the underlying
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geology is associated with volcanism of the Cascade Range and the rocks are mostly younger there than the rest
of the basin (2 million years to recent). Thick sedimentary sequences are far less-common in the Cascades
province and the areas are dominated by young volcanic rocks including lava flows and ash-fall deposits (Sherrod
and Smith, 2000). The most recent volcanic deposits are the wide-spread ash and pumice layers produced by the
eruption of Mt. Mazama approximately 7,700 years ago which formed Crater Lake (Bacon, 2008). These deposits
blanket a large portion of the Upper Williamson Subbasin and the northern part of the Wood River Subbasin and
produced large, flat valleys as the ash covered the underlying topography (Sherrod and Smith, 2000; Bacon,
2008). The youngest sediments are associated with present-day lakes and marshes mainly around Upper Klamath
Lake, Klamath Marsh, and Sycan Marsh.

Both the volcanic and sedimentary rocks described above, which form the major geologic units in the Upper
Klamath Basin, host aquifers that are used for both domestic and irrigation purposes (Gannett et al., 2007; Illian,
1970). The volcanic rocks, being older, more brittle, and more fractured, transmit water more readily to wells
and generally host higher-yielding aquifers (Gannett et al., 2007; Gannett et al., 2012) that produce more water
for pumping wells. The younger volcanic rocks that form the uplands bordering the valleys are also transmissive
and readily accept recharge from rain and melting snow. The recharge occurring in the higher-elevation portions
of the basin are the beginnings of the groundwater component of the larger hydrologic cycle. The contrast in the
elevation between the uplands, where significant recharge occurs, and valley bottoms sets up a groundwater flow
system where groundwater moves vertically-downward and laterally from recharge areas down towards the valley
centers (Leonard and Harris 1974; Freeze and Cherry 1979; Fetter, 2001). Gannett et al., (2007) compiled
groundwater level data from approximately 1,000 wells throughout the Upper Klamath Basin and developed a
regional map of the groundwater elevation data (Figure 21 in Gannett et al., 2007). Similar diagrams of the
groundwater flow systems can be found in Leonard and Harris (1974), Newcomb and Heart (1958), and Illian
(1970). These data, which have been added to and mapped over the decades by groundwater scientists, clearly
and consistently show that groundwater flows from the uplands (recharge areas) down towards the valley bottoms
which are the regional discharge areas in the river and spring systems in the Wood, Williamson, and Sprague
River basins. Significant contributions of groundwater to springs and rivers throughout the Upper Klamath Basin
are most easily observed in the summer after the basin has gone months with no significant rain, and the snowpack
has long-since melted away, leaving groundwater as the main component of streamflow.

In the valley floors, fine-grained sedimentary deposits (which are less transmissive) overlie the more transmissive
volcanic units. These overlying sedimentary deposits add resistance to groundwater movement between the
volcanic units and the land surface, creating confined aquifer conditions (Leonard and Harris, 1974) in parts of
the Upper Klamath Basin. The converging groundwater beneath the valleys, combined with the resistance added
by the overlying sediments, increase pressure in the deeper portions of the aquifer system. Groundwater flows
from areas of higher pressure (deep aquifer) to areas of lower pressure (land surface) and this pressure produces
flowing artesian wells, and also drives natural groundwater discharge to the surface at springs, seeps, and along
stream bottoms. Even with fine-grained sedimentary deposits overlying the more transmissive aquifer system, the
pressure is great enough to drive water up through the sedimentary layers to the surface (Freeze and Cherry, 1979,
Fetter 2001). The studies and research conducted in the basin to date have found no evidence of extensive volcanic
or sedimentary units that are impermeable to flow. Thus, the geologic units are all permeable to some degree,
and groundwater is moving through, both laterally and vertically, all parts of the groundwater flow system in the
Upper Klamath Basin.

Many artesian flowing wells are located in the Sprague River and Wood River Subbasins (Leonard and Harris,
1974). There are also numerous faults in the Upper Klamath Basin, related to the Basin-and-Range geologic
structure described above, and these faults can act similar to a flowing artesian well, where the fault forms a
preferential conduit for vertical groundwater movement from the deep pressured systems up to the surface
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(Leonard and Harris, 1974; Gannett et al., 2007). In many cases, the fault locations are matched on the surface
by large spring complexes or significant gains to streams (Figure 7 in Gannett et al., 2007).

Overall, the Klamath Basin exemplifies a well-connected regional aquifer system where groundwater makes up
a considerable part of the hydrologic cycle of springs, streams and rivers. Gannett et al. (2007) with all the
assembled data from historical reports, stream discharge measurements, seepage runs, and spring flows within
the Upper Klamath Basin, estimated that approximately 1.8 million acre-feet of groundwater discharges annually
to springs, streams, and rivers. (To put this volume of water in context, this is greater than the water contained in
all 13 reservoirs at full capacity in the Federal Willamette Valley Project.) This groundwater connection and
discharge to surface water means that there are summer flows in numerous springs, Spring Creck, the Wood
River, and the Sprague River, which are all supported and fed solely by groundwater discharge in the late season
so that they flow even after the snow pack is gone and even when there is little summer precipitation.

2. Stream Depletion from Pumping and Flowing Wells in the Upper Klamath Basin

Some of the earliest work on the impacts of groundwater pumping on the hydrologic cycle was published by
Theis (1940). Theis’ work on the subject, which was summarized and expanded upon by Barlow and Leake (2012
- attached), identified that water is provided to a well through two means: a} reduction in aquifer storage, and b)
capture. A reduction in aquifer storage is the removal of water from the aquifer resulting in an overall reduction
in the volume of water contained in the aquifer. A change in aquifer storage is observed as a water level (or
pressure) change in a well completed in the aquifer. Measured groundwater levels that show declining trends year
after year, independent of precipitation (recharge) trends are a sign that groundwater use exceeds annual recharge
and a reduction in aquifer storage is occurring. Where groundwater levels are stable over time (years), then
recharge to the aquifer system is adequate to meet consumptive needs of the pumping or flowing wells. However,
since there can be no “free lunch,” if the water being pumped is not reducing the storage of water in the aquifer,
it must be coming from an alternate source.

Capture occurs when the water level/pressure reduction caused by pumping (or allowing an artesian well to flow)
creates artificial hydraulic gradients in the aquifer. The hydraulic gradient is what drives water through the aquifer
system and a change in the natural hydraulic gradient as described above causes groundwater to be drawn toward
the well instead of flowing along its natural flowpath. As more groundwater flows to the pumping well, natural
groundwater flow out of the aquifer is reduced, and this process is defined as captured discharge (groundwater
that would otherwise discharge to surface water has been captured by the pumping well). In some cases, surface
water can be drawn into the aquifer from another source, like a stream, river, or lake, and the process is defined
as induced recharge. Induced recharge occurs when the natural hydraulic gradient that drives groundwater to
discharge to a surface water source is reversed (by groundwater pumping) and the surface water is artificially
drawn into the aquifer and towards the well. A reduction in storage and both types of capture can act
simultaneously within an aquifer. When a well is pumped, the initial reduction in aquifer storage creates artificial
hydraulic gradients, which in turn leads to capture. As capture (either captured discharge or induced recharge)
increases, the contribution of water pumped by the well from aquifer storage diminishes. The relative contribution
of both mechanisms changes over time but both sources, because of Conservation of Mass, must sum to 100% to
equal the pumping rate of the well (Barlow and Leake, 2012).

All of the geologic, hydrogeologic, and hydrologic data collected and analyzed as part of the Upper Klamath
Basin studies and model development demonstrate the strong connection between the groundwater system and
the many springs, streams, rivers, and Upper Klamath Lake. The Department has, over the decades, issued 784
groundwater rights for consumptive uses like irrigation, municipal, stockwater, and commercial/industrial in the
Upper Klamath Basin. As these pumping or flowing wells are used for consumptive purposes, they capture
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groundwater through either captured discharge or induced recharge, as discussed above. The studies and data
collected to date, along with basis hydrologic principles, show that groundwater pumped by water wells in the
Upper Kilamath Basin is connected to, and has an effect on, surface water. Equations and groundwater flow
models (e.g., Gannett et al., 2012) can be used to estimate the amount and timing of impacts to the surface water
system from pumping and flowing wells. Uncertainty with respect to timing and magnitude of impact exists when
using these tools, but there is no uncertainty that aquifer systems in the basin are hydraulically connected to
surface water and that groundwater use results in stream depletion in the Upper Klamath Basin.
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Attachment C: Final Proposed Division 025 Rules
Water Resources Commission Meeting — April 12, 2019

Repeal of [exiting] 690-025-0010

Corrections show deleted text in strikethroush, Secretary of State noticed language in underline, and additional edits in

bold and double-underline
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Statutory/Other Authority: ORS 536.027, ORS 537.525
Statutes/Other Implemented: ORS 539,170, ORS 540.045, ORS 537.525

Corrections show deleted text in strikethrough, Secretary of State noticed language in underline, and additional edits in
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Attachment D: Division 025 Rulemaking Advisory Committee Participants

Water Resources Commission Meeting — April 12, 2019

" RAC Participant | Participant Affiliation
Bruce Topham Sprague Basin Groundwater user
Chrysten Lambert Trout Unlimited
Dave Mosby Marsh Groundwater user
Brad Parrish Klamath Tribes
Donnie Boyd Klamath County Commissioner
Jeff Nettieton Bureau of Reclamation
Joan Sees Sprague Basin Groundwater user
Lisa Brown WaterWatch of Oregon
Mark Johnson Klamath Water Users Association
Mark Cobb Mayor, City of Chiloguin
Mark Willrett City of Klamath Falls
Roger Nicholson Wood River Groundwater user
Troy Brooks SpragueBasin Groundwater user
Melissa Olson The Nature Conservancy
Tom Mallams Oregon Cattlemen's Association
Ken Masten Groundwater Advisory Committee
Lyndon Kerns Oregon Farm Bureau
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OFFICE OF THE SECRETARY OF STATE ARCHIVES DIVISION
DENNIS RICHARDSON MARY BETH HERKERT
SECRETARY OF STATE DIRECTOR

LESLIE CUMMINGS 800 SUMMER STREET NE
SALEM, OR 97310

DEPUTY SECRETARY OF STATE
503-373-0701

NOTICE OF PROPOSED RULEMAKING FILED
INCLUDING STATEMENT OF NEED & FISCAL IMPACT

01/29/20195:51 PM
CHAPTER 690 ARCHIVES DIVISION

WATER RESOURCES DEPARTMENT SECRETARY OF STATE

FILING CAPTION: Local rules governing control of well use in the Upper Klamath Basin
LLAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 03/04/2019 5:00 PM

The Agency requests public comment an whether ather options should be considered for achieving the rule’s substantive goals while reducing negative economic
impact of the rule on business,

CONTACT: Racguel Rancier 725 Summer Street NE Ste. A Filed By:
503-986-0828 Salem,OR 97301 Racquel Rancier
racquel.r.rancier@oregon.gov Rules Coordinator
HEARING(S)

Auxilary aids for persons with disabilities are available upon advance request. Notify the contact fisted above.

DATE: 02/21/2019 DATE: 02/26/2019

TIME: 3:30 PM TIME: 1:00 PM - 3:00 PM

QFFICER: Meg Reeves OFFICER: Ivan Gall

ADDRESS: Oregon Water Resources  ADDDRESS: Oregon Institute of

Dept. Technology

725 Summer Street NE, Suite A 3201 Campus Drive

Room 124 Mt. Scott Room

Salem, OR 97301 Klamath Falls, OR 97601

SPECIAL INSTRUCTIONS:

Hearing during Water Resources
Commission meeting. To submit
testimony, please sign up to testify no
{ater than 3:45 PM,

NEED FOR THE RULE(S):

in the Klamath Basin, significant amounts of groundwater discharges to surface water, such as springs, streams, and
rivers. Pumping wells capture some of this water, reducing the amount of surface water. Surface water sources provide
water to holders of surface water rights and determined claims. Surface water and groundwater are managed based on
“a system of prior appropriation where junior water right holders (those with newer water rights) are shutoff to meet the
call of a senior water right holder (older water rights) in times of insufficient supply to meet all rights. Similarly, junior
groundwater rights can be regulated off to provide water to senior water rights, including surface water rights where
there is evidence of hydrautic connection. Inthe 2000s through presert, significant data were coilected in the basin and
several reports documented hydraulic connection between surface water and groundwater in the basin. As regulation
of surface water rights began in the basin in 201 3, efforts to find a compromise to regulation began to include
groundwater. As aresult, the 2014 Upper Klamath Basin Comprehensive Agreement (UKBCA), negotiated by a broad
group of stakeholders and governmental entities, addressed water managerﬁent in the Off-Project area of the Klamath

Page 1 of 10


mailto:racquel.r.rancier@oregon.gov

Basin, including groundwater regulation. Provisions of the UKBCA addressing the control of groundwater use were
incorporated into OAR 690-0025-0010 rules, with the provision that if the agreement was terminated, the rules would
no longer be effective. In December 2017, the agreement was terminated, making the OAR 690-0025-0010 rules no
longer in effect. Asaresult, this rulemaking is needed to repeat the rules OAR 690-025-0010 that are no longer in
effect following termination of the UKBCA. Regulation under the existing OAR 690-009 statewide rule has resulted in 7
litigation, prompting these proposed basin specific interim rules. Asa result, this rulemaking proposes to adopt OAR
630-025-0020, -0025, and -0040 to estabiish procedures for the control of groundwater uses to protect senior surface
water rights in the Upper Kiamath basin, while further engagement is conducted in the area to develop a longer term
approach for water management in the area. These proposed rules are intended to be in effect untit March 1, 2021
when more comprehensive rules are expected to be adopted after significant engagement and outreach with individuals
in the basin,

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE:

Ground-Water Hydrology of the Upper Klamath Basin, Oregon and California, and associated reference material.
https.//pubs.usgs.gov/sir/2007/5050/

Groundwater Simulation and Management Models for the Upper Klamath Basin, Oregon and California, and associated
reference material.
https://pubs,usgs.gov/sir/2012/5062/

Streamflow Depletion by Wells — Understanding and Managing the Effects of Groundwater Pumping on Streamflow.
https://pubs.er.usgs.gov/publication/cir1376

FISCAL AND ECONOMIC IMPACT:

Currently, regulation of wells in the Klamath Basin occurs under statewide rules in OAR 6390-008, because 690-025-
0010 is no longer effective. In the Upper Klamath Basin during 2018, under 690-009, there were 140 wells subject to
regulation. During 2015-17, under 690-025-0010, there were 40 wells subject to regulation. Adopting the proposed
690-025-0020, -0025, and -0040 rules would provide that 7 wells will be subject to regulation instead of 140 under
OAR 690-009. Costs to regutated well users, in the form of less revenue to individual farmers, ranchers, or smali
businesses, may result from water curtailment on irrigated acreage. However, the cost to the junior regulated users is
offset by the benefit of the regulated water supplying senior water right holders in the basin. The potential magnitude
of these additional costs and benefits to regulated wel users can't be quantified, because it depends on each specific
entity, the amount of water supply avallable in a water year (a function of rain and snow amounts), whether that entity
was able to shift water use to other sources or areas, and whether or not a call is made by a sehior water right holder.

COST OF COMPLIANCE:

(1) dentify any state agencies, units of local government, and members of the public fikely to be economicaily affected by the
rule(s). (2) Effect on Smalt Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b} Describe the
expected reporting, recordkeeping and administrative activities and cast required to comply with the rule(s); (v} Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s},

(1) The primary state agency affected by the proposed rules is the Water Resources Department, which is charged with
regulating the distribution of water among the various users of surface water and groundwater in accordance with the
users' existing rights of record based on a system of priority. The proposed ruies do not expand the Department's

regulatory authority and are not expected to increase water distribution costs for the Department, The rutes are likely
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to reduce the Department's water distribution and enforcement costs while they are in effect, as the rules will result in
fewer wells being regulated than under the OAR 690-009 rules. Klamath County has estimated there are 115,000
irrigated acres (both surface water and groundwater) in the Upper Klamath Basin. For the 2018-19 tax year, the
Klamath County Assessor's office reduced the taxable rate for acres that had water regulated off to 50%, thus reducing
the property tax liability for the impacted acres. The City of Chiloguin has invested in acquiring land and intends on
drilling a new municipal well. Bly has also acquired grant funding to construct a new municipal well. No other economic
effect on state agencies, iocal governments, or the general public is expected from the proposed rules as compared to
the current regulatory framework, except where the local government or member of the public is a holder of a
groundwater right that is currently being regulated. Inthose instances, where the rules result in them not being
regutated, they will have the benefit of their water use and the positive economic impacts associated with that water
use. This reduction in groundwater reguiation may have a negative economic impact on senior water right holders that
currently benefit from the regulation of the wells, including the Klamath Tribes and irrigators that are part of the
Bureau of Reclamation's Klamath Project to the extent that it reduces the amount of water available to them.

The Department cannot estimate the specific economic impacts because it will depend on each specific entity, the
amount of water available in a water year, whether that entity was able to shift water use to other sources or areas, and
whether or not a call is made by a senior water right holder.

(2a) Many of the affected wells are owned by individuals or small businesses, the majority of which are agricultural
operations. However, the senior surface water right holders stand to benefit from the regulation of wells under the
existing rules. These include the Klamath Tribes who call on instream determined claims, and irrigation districts which
are part of the Bureau of Reclamation’s Klamath Project, which are individual farmers and ranchers and small
agricultural businesses, The Department estimates that approximately 1,700 small businesses could be affected by the
proposed rules, including well users and surface water users. The proposed rules apply to seven wells at this time.

{2b) The proposed ruies do not impose additional reporting, record Keeping, or other administrative activities on small
businesses affected by the proposed rules as compared to existing regulation under OAR 690-009. The cost to comply
with these rules, as with the current QAR 690-009 rule, depends on whether or not a water user is regulated and to
what extent that impacts their business operations, The Department cannot estimate that cost of compliance, which
will be operator specific, because it will vary depending on water conditions in any given year, whether the business can
shift operations to other areas or water sources, and if the senior users call on the water.

(2¢€) The proposed rules do not impose additional costs of professional services, equipment, supplies, labor and
increased administration activities on small businesses affected by the proposed rules as compared to existing
regulation under OAR 690-009.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

Two rule advisory committee meetings were convened in Klamath Falls, the first on January 15, 2019 and the second on
January 28, 2018. The committee included representatives of groups and entities that either are, or represent, small
businesses in the basin. These groups included the Oregon Cattlemen’s Association, the Klamath Water Users
Association, the Oregon Farm Bureau, and individual farmers and ranchers that own wells.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? YES
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RULES PROPOSED:
690-025-0010, 690-025-0020, 690-025-0025, 690-025-0040

REPEAL: 690-025-0010

RULE SUMMARY: These rules were adopted to govern groundwater regulation in the Klamath basin. However, they
were only in effect while the Settiement Agreement was in effect. The Settlement Agreement was terminated,
therefore, these rules are no longer in effect. This rulemaking repeals these rules that are no longer in effect,

CHANGES TO RULE:
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ADOPT: 690-025-0020
RULE SUMMARY: Defines terms used in OAR 690, Division 25, including sections -0025 and -0040
CHANGES TO RULE:

690-025-0020

Definitions

Notwithstanding QAR 690-008-001. the following definitions to OAR 690-0025-0020 to QAR 690-0025-
0040, unless the context requires otherwise [

(1} "Determined claim" means a claim for surface water as provided in the Findings of Fact and Order of
Determination issyed on March 7, 2013 and Amended on February 28, 2014 subject to regulation pursuant to
ORS539.170.]

{2) "Existing rights of record” means aythorized groundwater uses, determined claims, groundwater registrations,
and surface water rights 9

{3) "Groundwater registration” means ap unadjudicated claim to use groundwater as provided in ORS 537,605
that is registered with the Oregon Water Resources Department.

4) "Groundwater reservoir” or "aquifer" means a body of groundwater having boundaries which mav be
ascertained or reasonably inferred that vields quantities of water to wells or surface water sufficient for
appropriation under an exjsting right of record.

{5} "Groundwater yse authorization" means use of water authorized by a permit, certificate or groundwater

registration. 1

6% "Hydraulically connected" means water can move petween or among groundwater reservoirs and surface
water.q]

{7) "Upper Klamath Basin" means the area above and around Upper Kiamath Lake that encompasses all water
sources that are tributary to Upper Klamath Lake. including groundwater, the Wood River, Willlamson River and
Sprague River and their tributaries and the Klamath Marsh and its tributaries.qf

8) "Surface water right” means certificated and permitted water rights, and determined claims. the source of
which is surface water, including springs, streams, and rivers.ql

{9) "Weil" or "wells" means a well as defined in ORS 537.515(9) that is located in the Upper Kiamath Basin and is
used to beneficially withdraw water for authorized groundwater uses including domestic, stock, irrigation
industrial, municipal, and aguifer storage and recovery uses.

Statutory/Other Authority: ORS 536,027, ORS 537.525

Statutes/Other Implemented: QRS 539,170, ORS 540045, ORS 537.525
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ADOPT: 680-025-0025

RULE SUMMARY: Qutlines that the Department may manage surface water and groundwater uses to protect senior
holders of water rights and determined ctaims in accordance with the users' water rights and determined claims
pursuant to these rules, instead of the existing Division 9 rules.

CHANGES TO RULE:

690-025-0025

istribution of Water between Existing Rights of Recor
{1} Whenever impairment of, or interference with, existing water rights to appropriate surface water exists or
impends. the Oregon Water Resources Department may regulate the distribution of water among the various
users of water from any natural surface or groundwater reservoir in accordance with the ysers' exjsting rights of

record as guthorized by ORS 537.525, ORS 539,170 and ORS 540.045.94

{2} These rules, OAR 690-0025-0020 to QAR 690-0025-0040, govern the control of wells in the Upper Klamath
Basin that produce from a groundwater reservoir that is hydraulically connected to surface water and subject to
regulation in the course of distribution of water jn accordance with the ysers' existing rights of record.{

{3) These rules gperate in lieu of OAR Chapter 690, Division 0%, and in conjunction with OAR Chapter 690,

ivision 250, except that these rules govern distribution of groundwater and surface water inthe er Klamath

Basin in liey of OAR 690-250-0120(2).
Statutory/Qther Authority: QRS 536,027. ORS 537.525

Statutes/Other Implemented: ORS 539,170, ORS 540,045, ORS 537.525
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ADOPT: 690-025-0040

| RULE SUMMARY: Specifies Department finding of the hydraulic connection between surface water and groundwater in
the Klamath Basin, and that groundwater use results in stream and spring flow depletion, based on the best available
infarmation. Indicates that the Department finds regulation of wells within 500 feet of surface water will result inrelief
to holders of surface water rights, that the Department shall determine the distance between each weil and the source
of surface water rights, and that the Department may regulate these wells when a valid call is made by a holder of a
senior right or determined claim. Specifies effective date of rules, and that they do not set a precedent.

CHANGES TO RULE:

690-025-0040

Regulation of Hydraulically Connected Wells

(1) In the Klamath Basin, groundwater and surface water are bydrauEicaIiy connected v

{2} Wells that withdraw groundwater in the Klamath Basin reduce groundwater discharge and surface water
flow.g

{3} Notwithstanding that groundwater is hydraulically connected to surface water in the Klamath Basin, the
Department has determined that in the Upper Klamath Basin, regulation of wells that are located a horizonta
distance equal to or tess than 500 feet from a source of surface water rights will result in effective and timely relief
to those surface water rights. 1

{4} The determinations in subsections {1) and (2} are based on the best available information. including but not
limited to. water well reports. basin and hydrologic studies, topographic maps. hydrogeologic reports
groundwater and surface water elevation data groundwater flow models, mode| simulation resylts for the
Klamath Basin, and any other information that is used in the course of applying generally accepted hydrogeologic
methodologies. N

(5) Before regulating an authorized groundwater use, the Department shall determine the horizontal distance

between each well and the source or sources of surface water rights. T

{6} The Department may regulate wells that are located a horizontal distance equal to or less than 500 feet from a
source of surface water rights whenever a valid call for surface water is made and the Departiment is regulating in
accordance with the users' existing rights of record. Under this rule, the Department will not regulate wells
located a horizontal distance greater than 500 feet from a source of surface water. [

7} Groundwater regulation in the Upper Klamath Basin before March 1, 2021, will ocour pursyant to QAR 690-
0025-0020 to OAR 690-0025-0040. After March 1, 2021, OAR 690-0025-0020 to OAR 690-0025-0040 will ng
fonger be in effect and eroundwater regulation in the Upper Klamath Basin wilf occur under OAR 690-009, unless
the Commission adopts new rules governing groundwater regulation in the Upper Klamath Basin.

{8) Notwithstanding present conformance of these rules with ORS 537.780(2){a}, these rutes do not establish a
precedent that precludes different or additional regulation of groundwater as may be established in fufure
rulemakings consistent with the aythorities of the Water Resources Commission.

Statutory/Other Authority: ORS 536.027 ORS 537.525

Statutes/Qther Implemented; ORS 539,170, ORS 540.045, ORS 537.525
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Attachment F: Groundwater Advisory Committee

Water Resources Commission Meeting — April 12, 2019

" GWACMember | Member Affiliation -
Marshall Gannett Portland, Hydrogeologist
John Stadeli Newberg, Monitoring/Water Well Industry
Chad Courtney Pendleton, Monitoring/Water Well Industry
Chris Hyatt Portland, Environmental Consultant

Kenneth Masten

Bonanza, Groundwater [rrigator

Mark Owens

Crane, Groundwater Irrigator

Phil Brown

Beavercreek, Hydrogeologist

Scott Kruger

Corvallis, Local Government

Trent Castner

Portiand, Monitoring/Water Well Industry

February 19, 2019 — Division 025 Rulemaking Recommendation:

o The Groundwater Advisory Committee recognizes the need for these interim rules in order to
engage the community to develop long-term water management policy. To that end GWAC
recommends that the Commission adopt these rules with the following additions:

» Include “Upper Klamath Basin” in rule 0040 (1,2,3,4,5,6)

»  Add to -0040(1) that “there is a wide range in the timing and magnitude of surface water

impacts from groundwater pumping from wells.”
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Division 25 Public Hearing _ February 21, 2018  NDT Assgn # 28659-1 Page 2
2 4
1 OREGON WATER RESOQURCE DISTRICT RULEMAKING 1 filled aut to ask people to come forward and provide
2 DIVISION 25, PUBLIC HEARING NQ, 1 2 commant. There are nine requests for comment. And
3 HELD ON 3 given the {ime and, probably, some of you may have
4 .FEBRUARY 21, 2019 4 long drives ahead -- I'm not sure -- we'd ke to
5 4:15 P.M. 5 try to keap each person's comments to not mare than
8 CONDUCTED BY 8 five minutes. And If anyone - for peopla whe are
7 MEG REEVES, HEARING OFFICER 7 drlving a long way tonight, if you want to kind of
8 ) 8 get to the haad of the line, that would be fine with
3 MS. REEVES: Allright. So [et's get this 9 me. You know, I'm not sute who amang you might be
10 hearing statted. This hearing Is now in session, 10 doing that. But if anybody wants to raise their hand
41 Itis belng tape-racorded to maintain a permanent 14 and come on up, that's fine, Otharwise I'l just go
12 racord, My name is Meg Reeves. 'm the chalr of 12 through these In the order that | have them,
13 the Water Resources Commission, and I'm the hearlng 3 Somebody would like te come up? And if
14 officer for today. Today is Thursday, February 14 you could tell us your name and your affiliation
15 21sf, 2019, and the fime is 4:15. The purpose of 15 when you come up.
16 this hearing is to provide an cpportunily for public 16 MR. TOPHAM: My name is Bruce Topham, And
17 comment on proposed rules In OAR Chapter 620, 17 Iwant to start by saylng, | appreclate you having
18 Divislon 025, Upper Klamath Basin graundwaler use 18 us here. Some of us want to quite & lot of trouble
19 regulations io protect senior surface water tights. 19 1o make it taday, and | will explain that, | am
20 The proposed rules include a repeal of 20 Bruce Topham. My family and | bought a caltle ranch
21 690-025-0010 and the addition of 690-025-0020, which 21 in the Sprague River Valley in 1972, and we stll
22 Is Definitions, 690-025-0025, Governing distribution 22 rasida there and raise cattle there. Thal's heen 47
23 of waler balween existing rights of record, and 630- 23 years In the same place.
24 0250-0040 related to regulation of hydraulically- 24 I want to use my time here to present
25 connecled wells. 25 history that | have obsarved firsthand to get us to
3 5
1 i addition to the gpportunity to present 1 this polnt In our water problems. We arg calving
2 at this hearlng, anyohe may subimit wrillen comments 2 right now in snow and zero degree nights. | am part
3 by 5:00 p.m. on Manday, March 4th, which is the 3 of the night shift, so 1 came in at 6:00 a.m. this
4 glose of the public comment pefiod. 4 maorning so | could drive 250 miles on a lot of ley
5 I'm going to say here whete to send these 5 road to speak to you today, My son talked to you
& rulas -- ar send the commenis, But If you want to & earfier. He was the other part of the night shif,
7 send them, If you check with these guys, you ¢an get 7 so he's out all night, too, with thage cows, Some
8 this in writing. Send camiments to Rules Coordinator 8 calved. We didn fose any, so that part of our day
9 at Cregon Water Resources Deparliment, 725 Summer 9 was a success. Bul as far as sleep, that's a dim
10 Streei Northeast, Suile A, Salem, Oregon 97301, or 10 history. 50 years ago, | had a ranch in Wyoming.
11 by emall to racquel.r.rancier@oregon.gov, 11 Thatis a dry pari of the couniry, and 1 was always
12 Comments received after 5:00 p.m. on 12 on ihe lookout for an area free of water problems.
13 Monday, March 4th, 2019, will not be reviewed or 13 When | dlscovered lhe Sprague River Valley, it
14 considerad by the agency unless the agency decides 14 looked like tha Garden of Eden, The only water
18 to extend the public comment period for everyone, 15 problem was too much. Some neighbors Doug drainage
16 Today the Commission will not be 16 ditches 10 feet deep to dry oul their farm ground,
17 responding to questions, as our role is to callect 17 Al least 25 walls within nine miles of my ranch have
18 public comment on the proposed rules. The 18 flowing artesian. These wells were drllled in the
18 Department wil review comments submiitted during the 19 middie 1950s to the late 1850s and flowed three to
20 publlc comment periad. A subsequent staif report 20 4,000 gals per minuta each. That was then,
21 willl be prepared and made available, addressing 21 Being educated as a groundwater geologist,
22 issuas raised by the comments received. All the 22 {found the artesian aqulfer systems mast
23 comments will be provided o the Commiasion for 23 fascinating. So | proceeded to acquire alf the
24 consideration before adoption of any rules. 24 information 1 could on the hydrolegy of the North
28 Sa | wili use the cards thal people have 25 Klamath County drainages. What | learned in the

NAEGELI

DEPOSITION ¢ TRIAL

tr ,‘),E\“Mrld, N
%\zﬂ N ,us\

(800)528-3335
& NAEGELIUSA.COM



mailto:racquel.r.rancler@oregon.gov

Division 25 Public Hearing  February 21, 2018 NDT Assgn # 20658-1 Page 3
8 8
1 early '70s was very cancerning to me, W turnad aut 1 Department of Water Resources was encouraging
2 that the arleslan wells were generally not cased 2 developmeni of Irtigation, and 16 that end, they
3 deeply encugh to prevent leakage of high pressure 3 would provide low Interast loans to land owners for
4 artesian water Into shallow, unconfined aguifers, 4 developmant of infrastructure such as wells, pumps,
5 Furthermore, the wells had no shutoff valves to 5 inainlines and sprinkler systems.
8 ¢losa off the water flow during the elght months of 8 I should also note that the OWDR promised
7 the non-rrigation season, 7 ourwells would eventually be adjudicated, and we
8 Several geological reports on the Sprague 8 would sacure a priorlty date. This has yst to
9 Rlver Valley all mentioned these problems, which led 9 ocour. Nowells have been repairad or have valves
10 to the declining hydraulic pressure in the artesian 10 installed by OWDR fo date. As a result of this
11 aquifers, and Ih sevaral instances, to reduced 11 inactlon, as far as back as the 19508, OWDR has
12 spring flows, By 1980, the very large spring that 12 ensured lhe destruction of this hydraulic system,
13 we needed for Inigation purposes was reducing 13 which If preserved and property managed, would sHlf
14 flows, and after several years, dried up complately. 14 be viable and provided adequate water for all
18 In the late 1970s, | began talking to 15 concemed,
16 Chris Wheeler, the Oregon State Enginesr, Atthat 16 Now that's the histary. Now addrassing
17 tima, that office also included him being the head 17 what you guys are tallking about hers, let me address
18 of OWDR. He refused to take steps to gat the 18 your pratly pletures, Thera Is no evidance that all
19 defectively fee! constructed wells up to code, His 19 groundwater fs hydraulically connected to surface
20 answer was that if we wanted water, drilt a well, | 20 water, There's no data that says that. Soma maybe,
21 didn't have $50,000 to do that. 21 all no. it's not there. Also, many of the faults
22 The next OWDR direcior, James Saxon, 22 you refer to are oniy suspected to he present, and
23 agreed to study the problem with the wells. Their 23 only a limited numbar of them ara known to leak,
24 field geofoglst spent two years doing aaquifer 24 OWDR has writtan reporls abaut some faults that are,
25 whichever tests on field geology, as well as 25 In fact, boundaries to hydraulic movement. Alsg, [
7 9
1 monitoring various wells and springs. | put In many 1 know of no test that ampirically proved tha dapth
2 hours during those two years, helping facilitate 2 that spring water orlginates,
3 those studies, The result of the studies showed 3 Many water wells from confined aqulifers
4 that the year-round fiow of these walls had 4 hava waler that Is higher temperature and has
§ depressurzied the aguifers to the polnt of not § mineralization unique to its own confined aguifer
& flowing, and electric pumps were raquired to get 6 that does not show up in surface water, Our deep
7 water out of the ground, 7 confined aquifers - 1,000 feet or more -- are oftan
8 James Saxon recognlzed thls, and his 8 overlain by four to 500 feat of clay and impermeable
8 answar to the problem was for me to drill a well, 9 volcanic ash. Thase lype of formatlons do not leak
10 even though al ona polnt, OWDR had agreed o repair 10 and do not suppert fractures. They're clay. The
11 seven of these defective wells at Slate sxpense, 11 OWDR requires only five or 10 feet clay thickness to
12 because OWDR had falled o monifor the wells in 12 seal wells. We've got hundreds of feet, and that's
13 question. 13 not good enough. That five or 10 fest around a pipe
14 The next OWDR director was Bill Young. By 14 in the ground, that's fine,
15 the time he arrived at the ranch In 1884, he 15 What aboul surfaca water enhancement from
16 observed the springs exhibiting reverse flows as the 16 pumping groundwater? When we irrigale our fislds,
17 creek disappeared underground in response to wells 17 waler comas out of the ground thatswouldn
18 pumping. 1 still have ho well, and Blli Young told 18 otherwise be coming ouf. And it migraies downhill
19 metodrill a well. Three direclors in a row told 19 and gets lo the river, Just ke you guys want It to
20 mo to drill a well Instead of fixing the problem 20 do. Alot of i will gel thera. That goes Into the
21 that we were trying loo lo address. 21 river and increases the flow. Then you guys measure
22 By 1986, | located financing and drilled a 22 tha river and say, Oh, well gll this extra flow here
23 wellin accordance with weli-building ¢codes, This 23 in Saptember, thal's coming out of the ground, But
24 walk exhibited no confllcts with any springs in the 24 alot of it Is coming off of our land. And that
25 25 wauldn't be there.

area, | should nole here that in the 1980s,
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t The way the system works on our daap 1 of the Sprague River In a big long reach betwean
2 confined basalt lava flows. You pour water In the 2 Beally and Sprague Rlver, where my ranch is.
3 top in the spring when the snow mells. [t fills 3 Starting In 1972 was the first one. They could not
4 them up. You take it out of the bottom duting the 4 find any exira water coming in the river, It was
5 sumtner, some of it - not a large amount, but some 5 pol an opan reach. There was no watar coming in.
6 of [t -- and you Irrigate with. A lot of that goas 6 And yeft, after | believe it was the third time, they
7 Intotha river that yaar, You've gol more waterin 7 could not measure the top of the reach and the
8 the rivar than you would if we waren'l pumping. 8 baltom of the reach and show a discrepancy In the
9 Winlarcomes. The next spring, the snow melts, The 9 amount of water from what they could measure on the
10 aguifer s filled up again, I'm the guy that 10 surface,
11 measures a lot of these wells every year. That's my 11 8o they declded, welf, wa dont do galning
12 job. | dothat. And they're stabls, done propery, 12 reaches anymore, Now we make madels. And you can't
13 But you've gatto bulld the well cerractly, 13 argue with a modal because that's the last word on
14 And Il commend Water Resources, tha 14 the subject. But in the real world, you couldn't
16 rules for well canstruction are goed, Enforce them, 15 get those resulis that they're talking about, They
16 Enforce them. We've got artesian weils out there 16 couldn't gatit, Sothay abandoned the effort and
17 that are flowing year-round right now., Waler 17 want to a different approach to gel thelr way with
18 resources was made aware of that clear back in the 18 1t
19 1980s, They're still flowing, haven'l dona a damn i9 This Is frustrating. It's the same way —
20 thing about it, But yet, they come after us. They 20 they talk about these fictitious faults. There are
21 can't prove empirically that we have a problem at 21 faults out thare. There's one on my ranch, obvious
22 all with -- conneclad to the river. But you can see 22 as hell. You can saeil, It's the exception, and
23 these ones that are flowing all wirter long, 1,000 23 it doasn't seem to do anything. There's no springs
24 gallons a minute, These are not small smounts of 24 assoclaled with it or anything else. But there was
25 waler, Thigis a lol. And they ighore tham, 25 awell that | had to write a report on thal wenl to
11 13
1 I was involved in an aquifer test, | guess 1 acour case, a clivil case, betwaan a land owner and
2 it's thres years ago now, probably, on a well that 2 awsll user, a pumper, an frrigator.
3 was 900 to 1,000 feet deep, 36 pounds of pressure, 3 Then the State did a report, too. Their
4 And it maintains its pressure all the time, You 4 teport -- and you can get It, dig it out, 1877,
5 open the valve, and you Irrigate the drops of 5 Robart Almy wrote a report, He came out there, He
6 pressure about thrae or four potunds. You close the 6 was a field geologist. He measured evarything, and
7 valve, and the prassure comes right back up, They 7 this Is what he found. You got a well about 250
8 shut thal well off because they said it was 8 feet deep or so, not contained water, twas
¢ preventing water from going into the river, 9 uncontained. It was the top part, the formation,
10 . Amile away, there's a flowing anlesian 10 The guy star the well up, he pumps aboul 4,000
11 that flowed year round. They didn't da one thing to 11 gallons a minute, and he affects a spring 4,000 feet
12 address that issue. This |s why we get disenchanted 12 away, in 20 minutes. The spring is a big one, 158
13 with this outfit. We've lried for years to -- we 13 galions a minute s what they measured. So 20
14 wanl to preserve our grouhdwater, 0o, But they -- 14 minutes after he starts his weil, ths spring starls
16 1 can't use the word. But they frittered away our 15 down. And In 23 hours, the spring ceasad o flow,
16 aguilers - our confined aquifers and our 16 period,
17 pressusized wells. | mean, anyhady can know, if you 17 That looks pretty stralghtforward, except
18 Isave the valve open, aveniually, it's going to go 18 abow four or 500 feet from that spring, there was
19 dry. And the law says you can'l do thal. But they 19 another spring. It flowed 154 gallons a minute. 1t
20 allowed It to happen on 25 wells, just close to me. 20 was ahoul the same size as the first one. ltwas
21 There's more other places. These were close to me. 21 nol impacted In any way from this pump test. Run
22 So that's frustrating lo us who care about doing it 22 tha pump for several days. One spring's dry, the
23 right. 23 other one stays going just like it's supposed fo go.
24 So then they come up with thelr mode), 24 Back where the hig well was, 400 feet
25 You know, they ran, 1 belleve, three different runs 25 away, they have a house well drilled into the same
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1 formatlon. Good well logs. The drilters there -- 1 mymom. And anyway, she wrote this lelter, and she
2 and thal's a problem wa have with some of the 2 has senlorily, so | had to come and glve it. She's
3 driflers, especially in oider times, they couldn't - 3 af home count calving, 50 -
4 ~you had to dacipher thelr well log and try to 4 Okay. Speaking as Virginia. 1am &
5 figure out what they were trying to say. This had 5 catlle rancher In the Sprague River Valley. | have
6 good well logs, And that big well could pump all 6 been a landowner and have continuously frrigated on
7 summer fong and never affecled the house well 400 7 our family ranch for 48 years, My children wers
8 feel away, But it affected the apring 4,000 feet 8 born, raised, and slifl reslde on the ranch. They
9 away. Now, you're tefling me that there's nothing 9 represent the third generation on the land, This is
10 Impermaable out there? | did the waork. 10 aur [ife and our heritags that is being threatened
11 MS. REEVES: Mr. Tapham, I'm concerned 11 with dastruction by Waler Resources' unreasonable,
12 about everybady else who's walting to speak having 12 illegal and unproven taclics. '
13 time. I'm wondering if yout can mave loward the 13 | have several concerns abouf Water
14 conclusion. 14 Resources changing the rules all the ime, How are
15 MR, TOPHAM: Okay. The concluston is that 156 we o operale our family cattie ranch when our water
16 there was a fault -- | mean, | don't want to leave 16 Is always in jeopardy? This land has been
17 you at the end of this mystery not knowing the 17 continuously irdgated for over 150 years, Without
18 answer, There was a presumption, and | have avery 18 water, the ranch bacomes a desert.
19 reason to belleve a faull extended from lhe east 14 Threa successive Water Rasources directors
20 side of the well to the east side of the spring, and 20 told us that If we wanted water long term, we neaded
24 that was a boundary. And the water on that side 21 to drill wells. In fact, water resources financed
22 eould interfere between the well and the spring 22 many wells in the area in the 1980s.
23 paecause of lhls fault which, in effect, there was 23 Water Resources has taken away all of our
24 actually a boundary. The other house well and the 24 surface water, When fhe surfacs water was
25 other spring wera not affected. 25 adjudicated years ago, we recelved a letter from
15 17
1 So that's a case where the Water Resources 1 Waler Resources stating that if we had & ground
2 Depariment themselves, thelr own field geologists 2 supply, we were not a pary to the procesdings. I'm
3 proved that, which is different from some of what 3 sure you know how that worked out,
4 they'ra saying today. Thank you. 4 Our groundwater has never been
-5 UNIDENTIFIED SPEAKER: Do you support the 5 adjudicated, yel last year our well was culled
6 rules? 6 hecatise we wera within one mila of Whiskey Creek.
7 MR. TOPHAM: No, | don't supporl the 7 What happened to firsl In tima? Now you say that we
8 rules, | guess that's why I'm here. This was the 8 can have water for two yaars, but then what?
9 background, The part { most don't support is the 8 Frankly, we don'l frust Water Resources, They say
10 fact lhat the groundwater and the surface water are 10 that they're going to be studying the situation, but
11 gonsidered to be hydraulicelly connacled in all 11 they say that their sclence cannot be questioned. |
12 circumstances. And that's nol true, and { just gave 12 thought Amerlca was built an the principle that one
13 you an example, 13 is Innocent until proven gullly.
14 MS. REEVES: Thank you for clarifylng. 14 Water Resourcas says groundwater and
15 Brandon Topham? 15 surface waler ara hydraulically connected, and yet
16 MR. BRANON TOPHAM: |will CEDE. I'm 16 the computer modeting in no way resembles the real
17 going to come laler. 17 world. Apparently, the State of Oregon says that we
18 MS. REEVES: dh. okay. Erka Norrls? If 18 are guilty unill we prove we are Innacent, and yat,
18 you could state your name for the racord and your 19 we cannot prove a nagative. Water Resources Is
20 affiflation, 20 making a potitical decision and no! a de¢lslon based
21 MS. NORRIS: Okay. I'm Erllia Norrls, and 21 on sclence, | just hope that you guys are aware of
22 'm here {o speak In regards to Virginia Tapham, 22 tha ramifications of this political deciston,
23 Sha - they pretly much — her family pretty much 23 because many Hves and livelyhoods are belng
24 adopted me out of collage, | was a college kid, and 24 destroyed.
25 | wanted to tanch, Thay took me In. So she's lke 25 MS. REEVES: Thank you, Lisa Brown?
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4] MS, BROWN: FOR the record, Lisa Brown 1 Klamath Gounty, Oregon,

2 with Water Walch of Oregon. Thank you for the 2 Iriigation water is critical in order for

3 opportunily to lesty on the proposed rules. Waler 3 us to grow feed for our cattle through the sumimer,

4 Watch will be filing more detalied written . 4 My family has previously adjudicaled surface water

5 1lestimony, bul | wanted to just highlight one thing 5 rights that date back to the late 1800s, but they

6 today. And thalis that we'te unable to ses how the 6 are praciically unusabls naw as a result of OWRD's

7 agency has the authority to adopt the proposed 7 Inaccurate quantification of and stream flows for

8 rules. The rules fall {o protect senlor surface 8 the Bureau of Indlan Affairs.

9 water rights holdars fram impasts of groundwater 9 Thea Dapartment set the end stream flows so
10 pumping by Junior water rights holdars, Wa don't 10 high, they are only met during flood event orin
11 hellave there's statutory authorily to do that. 11 years of enormous snowpack, and even then, oply for
12 Jusl as the agency couldni pass a rule that said a 12 short period of time. As & tasult, unless or until
13 junior upstream surface water diverter couid take 13 those end stream flows are corrected as part of the
14 the water that a senlor downstream surfase water 14 adjudication process, groundwater is our only
15 diverter had a right ta, we don't think you have 15 lifeline for sustaining our family business and many
16 authority to do whal these proposed rules are trying 18 others throughout tha Sprague River Valley,
17 todo. 17 Many ranchers in the Sprague River Valiey
18 This might seem more complicated than that 18 hava invested hundreds of thousands of doilars to
18 scenarlo, because it's groundwater, and we've gat 19 develop walls as a supplamental source of water.
20 the USGS study, and bacause thers were thesa 20 Despite these investmants and the Importance of
21 Intervening Dlvision 25 rules that grew out of a 21 groundwater as a supplementa! source of water for
22 seltlement agreement, Buf wa're unablefo seea 22 when surface water I3 not available, the Department
23 legal distinction. The rules would resull in welis 23 shut off more than 140 walls last summer, based on
24 whose regulation would provide imely and effective 24 the enforcement of tha BIA's unrealistic and
25 rellef not beng regulated. 25 unoblainable end stream flows. Qur community had no

18 21

1 And it may also be lhat some view this 1 chasa but to act,

2 sluation differently because the most senior water 2 My family and nine other ranchers in our

3 rights here are waler righls for end straam use, 3 area filed lawsuits challanging the regulation

4 Those here are held by the Klamath Tribes, and such 4 orders, Qur maln concern is that irrigators are

5 review would abviously be legally incorrect, End 6 entitied lo due process before belng regulated, not

6 straam water rights enjoy the same proisctions under 6 after they are regulated. We think the legislature

7 the water code as other surface water rights and 7 has mads it clear that contested case procesdings

8 must be afforded those proteciions. Oregonhas a 8 must be afforded 1o irigators before they can be

9 duty lo protect those end stream surface water @ regulated to fulfill a surface waler right. We
10 rights, and wa helleve the proposed rules fail to do 10 don'l think the Deparment can regulate an entire
11 that, 11 agriculture community off on the basis of a hydrolle
12 Thank you for the opportunily to testify, 12 model without slte specliic data and glving ranchers
13 And again, we'l be submilting mote detailed written 13 due process.
14 comments. Thank you. 14 In addition, wa think the Department’s
15 MS. REEVES: Thank you, Kevin Newman? 15 modeling and assumptions about the interaction with
16 MR. NEWMAN: Thank you for this 16 groundwater and surface water is horribly flawed.
17 opportundly. I'm Kevin Newman, and I'm with the 17 in 2014 and "85, the Dapartment ran seepage runs in
18 Sprague River Waler Resource Foundation. My family 18 the area of our ranch. The perineters of the 2014
19 ralses caltle In the Upper Spragua River Vailey, 19 seepage run consisted of approximately five miles of
20 along the south fork of the Sprague River near Bly, 20 South Fork of the Spragus. When the Depariment
21 Oregon. | am also a member of the Sprague River 21 assessed measursments and data from that sespage
22 Water Resource Foundation, a nonprofit organlzatian 22 run, no gain was delected.
23 dedicated to protection of sustainable agricultute 23 I personally have irrigated from the South
24 and the suslainable use of water resaurces in the 24 Fork for 40 years, and the only galns I'va seen is
25 Sprague River Valley and Lower Williamson River in 25 from the wells baing an. And many years, as late
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1 summer approached, turning on the walls kept the 1 the Water Resource Daparlment. In fact, a lot of
2 river running. The mode! now being used to 2 them. .
3 determine connectivity helwasn ground and surface 3 Anyway, [l fet you know & lills bit
4 water, no credit for net consumptive use is figured 4 about myself. Fm the president of the Fort Klamath
5 into the equation. 5 Critical HabHat Landowners, nonprofit, representing
[} When dealing wilh people's livalihoods, | 6 --for the last 26, 30 years, representing the Fort
7 belleve everyone wanis to ensure accuracy. L also 7 Klamath peopls. {'m also the foundar of Walter for
8 belleve experience, year afler year krigating, 8 LIfe, which you've prabably seen on the legislative
9 develaps a keen sense of what Is truly going an with 9 front. And I've a been Involved and st the
10 river levels and welis. Hopafully, you will take 10 president of Water for Life Foundation,
11 into account our expetlence and at the bear minlimum, 11 Just a few comments, and { wiil submil
12 weigh them equally with the Department's modet. 12 wrilten comments. | know the hour is getting tate,
13 That said, my family agreed to dismlss our 13 1 dldn't get shuit off, | haven't been shut off. |
14 {awsuil when the Dapartment agreed fo propose new 14 did drili two wells because of surface water
15 groundwatar rules for 2019. Although 1 do not think 15 shutdown. They're both a mile away from river
16 the rules are perfact, | support the Department's 16 systems. And was that done on purpose? Yes, and
17 overall approach of backing off on regulation to 17 sort of by the advice of the Water Rasource
18 provide a iwa-year petiod for the partles to try to 18 Department, also. But lhe it's now rather
19 resolve these difficult issues. Not anly wilt this 19 troublesoms, where we're ledded with the rules. My
20 provide needed relief to Upper Basin irigators, 20 problams, | know, aren't near as ir serlous as those
21 this Is a necessary step for the Depariment to have 21 that are within the mile and have been cut off. But
22 an opportunity to build trust and cradibility with 22 neverthaless, it is a problem with the rule process.
23 the Upper Baslin irrigation community, 23 . Under Division 8, providas absalute
24 t conlinue to have raservations about the 24 protection, except for critical groundwater
25 Department statulory authority, and | do not think 25 deslgnation for wells over a mite. Divislon 25 -
23 25
1 it Is fair for the Depariment lo regulate the seven 1 which | and another individual in the reom got the
2 walls targeted by these rules, But | appreciate the 2 Upper Klamath Baslh salllament agresment started,
3 fact tha Department is slipulating, and these rules 3 the whole procass started, and a lof of the
4 do not establish precedence for future reguiation, 4 negotiation of that process was on wells, and that
5 Therefore, { urge the Commisslon to adopt the rules 5 same protection under Division 25, the farmer 25
6 as proposad, 6 that expired, was offered, One mile, thers would be
7 Thank you. 7 no shutoffs,
8 MS. REEVES: Thank you, Roger Nicholson? 8 These new rules, you have a 500-foot
] MR, NICHOLSON: Madam Chairwoman and ¢ section, but nothing, no provision that would go
10 Commission, it's a pleasura. Thank you for the 10 back under Divislon 8 for the purpese of protecting
11 opportunily to speak. My name Is Roger Nicholson. 11 over a mile afterwards, There's been tremendous
12 My family came and daveloped some of the reglonal 12 investment made on the basis of the recommendations
13 irrigation systems in Fort Klamath, Oregon in the 13 and actions of the Department, tremendous investment
14 1890s. |'ve been continually irrigating there aver 14 made, and still is. Like the Clty of Chilaquln,
15 since, and now have operations in California, 18 moving their well a mile away, if that isn't
18 Washington, Oregon, and Colorado, various cattla 18 continued, ! would suggest the State of Oregon,
17 operations, bul emphasizes & point of how big the 17 since they flnanced the well, might own a well, Se
18 caltle business Is for the Klamath Basin, the 18 we definitely need a pravision in the new rules
18 question was how many cattle numbaers are affectad. 19 which wiii automatically go Info the new new rules
20 There's easlly 100,000 head of callle affected tha! 20 afler two years of the protection of the one-mile
21 with water shutoffs In the Klamath Basin, will not 21 provision.
22 have a home, easily 100,000, That's how blg a _ 22 In an instance I'm very famillar with -
23 problem has been created hy the Water Resource 23 and I'm par of that permlt - the State of Qregon
24 Department and the adjudication, but recognize some 24 just has extended a permlt, that was essentially
25 of the problams In the adjudication were caused by 25 fully drilled out, to drill new wells now to the
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1 mile Hmit to the tune of an existing -- another 1 Depariment of Personnel said, Well, Oregon just
2 $500,000 invesiment. Large investmenis ara being 2 doesn't recognize that. It's there. Do we really
3 made upon that one mile, and that needs to be 3 want that water or do ws nol?
4 recognized. 4 Anyway, thank you for the oppcertunlity to
5 {'ve got to say somathing about the 5 comment,
6 hydrology. You know, | was also In the Martha Page! 8 MS, REEVES: Thank you. Hannah, I'm not
7 regime. God bless her, she Yrled to start an 7 sure --1s I SeCoy? Is that the correct
§ alternate sulf resolulion process that was a 8 pronounsiation?
9 precursor to the seftlements, The last setlements 8 MS. SECOY: Yeah.
10 wa had falled, But interesting enough, the 10 MS. REEVES: Thank you.,
11 Department had a hydrologist there thal just more or 11 MS, SECOY: I'm here on behalf of Susan
12 less said, this modeling we're dolng is just a whole 12 Topham, who's at home calving stll. Both my family
13 lot of guesses. And one guass can miss by 10 13 and hers are ranchers in the Sprague Rliver Vallay,
14 percent, and you're missing by 100 percent before 14 1 am writing to ask you o oppose the
158 you get done. It exaggerates liself. Andwe need 15 proposed water rasources rules. Even though these
16 actual studles on the ground. 16 rules are lemporary, they set a dangerous precedent
17 t was alsc a member of tha RAC. And a 17 for how water Is managed In the west by codifying
18 quick comment about the RAC. | appreciate the 18 the fallacy into law thal all surface water and
19 oppariunily to participale In things like that, But 19 groundwaler Is connected. Water Rasources has done
20 it seemed like contentious issues, We had butcher 20 studies that have concluded the apposite is true In
21 block paper up on the wall, and we put contentious 21 many instances, but this rule lsn't about sclence.
22 issues into a "parking JoL." In the parking lot 22 This is purely a political move to further diminish
23 essentially meant we were never getting back to 23 agrleuiture In Klamath County and eventually the
24 them. And we were towad off afterwards, 24 whole state,
25 assantially, out of the parking lol. i was a, We 25 Currently, aroundwater is supposed to be
27 29
1 won't go there any further, 1 managed separately from surface water. There are a
2 One of those contentious issuss or points 2 lot of good reascns for that. If all groundwater is
3 that I made -- and Mito try end with this - fa 3 connected to surface water, then well construclion
4 on the Sprague River. And |'m not a Sprague River 4 standards are no longer neadad. Also, this rule
§ user and probably shouldn' be talking about it. 5 change could impact hundreds of construction
6 Butthe evidsnce is very clear, frorm USGS reports, 6 slandards, hundrads of Dapartment of Environmantat
7 they have over 100 years of measurement in the 7 Qualily sites in Klamath County, They seltled cases
8 Sprague River system, over 100 years. In two 50- & based on the sclence lhat shawed no interference
9 year periods, In the second 80-year period, 9 between surface and groundwaler. If real sclence s
10 starling durlng the time when wells start started to 10 to be ignored and this political opinlon Is codified
11 be drifled, admittedly, there could be other 11 into law, the settiements wil ba moot,
12 cultural Impacts. But it was simultaneous with the 12 i'm also so very concerned about the way
13 wells. In two 5Q-years periods that were 13 these rules have heen created. | allended hoth
14 gtatistlcally exactly the same climate, the outflow i4 rules advisoty committee meetings, and i greatly
1& of water at Spragua River doubled. _ 15 concems me how Water Resources completely ignored
16 Now, how could we be Impacting an aquifer 16 the suggestions of members on that committee, It
17 on a fong-term basis, as the Department seems to 17 sesms that Water Rasources has an agenda and Is
18 apply, if we have 50 years of avidence? Wa doubled 18 going to push these rulas through, no matter what.
19 the flow. Now, what will happenad with cutting 19 These rules are heing totted as necessary o allow
20 wells off? We'll decrease the flow of Sprague River 20 Woaler Resources tlime to engage the community and
21 onhca again, immediately thrawing it Into additional 2% create parmanent rutes, Thus far, Water Resources
22 end stream flow claims by the Klamath Tribe and 22 has completely Ignorad the concerns of the
23 never allowing any surface water krigation, They 23 community, How are these rules going to change
24 complament each other. 24 that? | don't think they will.
26 Upen me bringing the subject up, 25 1 urgs you to alther reject these rulss In
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1 their entirety or at least remove the part about all 1 under conslderation today. { submitted suggested

2 surface and groundwalsr balng connected. This rule ‘2 ghanges to the rules, which went largely unadopted

3 bodes #f for ail water users In Oregon. Thank you. 3 by the Dapartment. Aithough | still preferred my

4 MS. REEVES: Thank you. David Moahy? 4 proposal, | support the Deparlment's overalt

5 MR. MOSBY: Thanks for this time to § approach of backing off on regulation to provide a

6 comment, My family owns the Bar Y Ranch congisting 6 two-year period for the parties {0 try lo resolve

7 of more than 6,500 acres aleng Witliamsem River from 7 these difficull Issues. Net only will this provide

8 the southern and of the Klamath Marsh, These lands 8 needad relief to Upper Basin irrigators, this is a

9 waere, for the most part, originally alolted land or 9 necessary step for the Depariment to have an
10 former tribal lands. Several hundred acres of the 10 oppartunity to bulld trust and credibility with the
11 Bar Y Ranch are Irrigated with water rights from 11 Upper Basin irrigation community,

12 Sandcreek unit of the Klamath krrfgation Project, 12 I continue to have reservations about the
13 We also have surface water rights from these rivers 13 Depariment's statutory authority In the scientlfic
14 as well as several walls, Mosl of our surfaca water 14 issues. These rules atlempt to addrass, as exprassed
15 righis have been put at encrmous risk as a result of 15 {n my RAC statement, while | appreciate the fact
16 other BRDs, erroneous guantification of end stream 16 that the Depariment is stipulating that the rules do
17 flows for the BIA, 17 nol establish pracadent for future regulation, So
18 Nevertheless, to help offsat aur inabliity 18 urge tha Commission to adopt the proposed rules,
19 to utllize surface waler rights durlng times that 18 There's somathing else | wanted to point
20 BIA's water rights are going enforced, we have 20 out, Is that | went and looked at the groundwater
21 invested hundreds of thousands of dollars {o fill up 21 hydrology of the Upper Klamath Basin, a study that
22 wells as a supplemental water source, Wa rely on 22 was done by USGS in '07. And | have a summary of {he
23 {haese wells for lrrigalion during times that surface 23 selected aquifer tests, Upper Klamath Basin, Oregon
24 water is unavallable, Desplle these Investments and. 24 and Caldornila, It's a summary of selected aquifer
256 the importance of groundwater as a supplemental 25 tesis. That's interesting, because there's 31 wells
K 33

1 source of irrigation water for when surface water Is 1 here. There's two in the Sprague River Subhasin and

2 not avaliable, the Dapartment shut off mare than 140 2 nothing in the upper basin. Here they ars, 31. You

3 walls last summer, based on the enforcement of the 3 can find them online alt day long, just like | did.

4 unrealistic and unaltainable end stream flows the 4 That doesn’t seam very representative for

& Depariment awardad to the BIA. 5 a sclentific study of the Upper Basin to me. Thank

6 Some of our wells ware regulated, and 6 you,

7 othears were not, hecause they were outside tha one 7 MS. REEVES: Tom Mallams? If you could

8 mile zona. However, I'm concemed by the 8 slate your name just for the record, too, please,

9 Depariment's appreach to regulation last summer, 9 MR. MALLAMS: Thank you, Madam Chair and
10 regulating all those wells off withaut giving 10 commissieners. My name is Tom Mallams. | am an
11 Hrigators prior cauld you process. | also have 11 Irrfgator in the Upper Klamath Basin. |'ve been
12 concerns about the practice of the Department 12 there for over 40 years, Irrigating there with my
13 relying on hydrolic modeling. There is little 13 family, { was a RAC member, and at this point, [

14 ground truth In supporing its assumplfons and 14 also represent the Oregon Caftlemen's Association,
16 pradictions. : 15 We slrongly oppose this rule as it's wriften, this

16 Flnatly, I'm alarmed and object 1o the 16 inderim rule In ils entirely.

17 Depariment's declsion 10 go forward with attempting 17 | wili say that the two-year hiatus Is a

18 o declare scientific facts in these proposed rules 18 very a appesling nugget, but for the long lerm, this
19 which touched on issues thal are very much in 19 will come back to hurt the entire slata of Gregon.
20 conbroversy. Although | appreclate the Depariment 20 Firsl it will hurt the Klamath Basin. And to me

21 has lempered these rules by slipulating they wil 21 personally, and apparently for the Calllemen's

22 not establish fulure precedent, thatis all lhe more 22 Associatlon that I'm acting at thelr divection, il's

23 reason lo leave the controversial scientific 23 not palatable for them neither,

24 findings out of the rule. 24 [ will be submilting more detallad wrilten

25 | servad on the RAC for the draft rules 26 statements, probably before the next week's meating,
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1 |would also ask thal you, In your spara time, look 1 gurrent groundwater belng regulated off and thls
2 &l the capilalpress.com. There's a commentary in 2 interim rute is a complate lack of site specific,
3 thers. If you just look for Trojan Horse, {hat will 3 verifiable pesr-raviewad science, That should be
4 give you a little bit more Insight as to what the 4 required. There ls much current site-specific
5 maniality is or the thought process that's going on 5 scientific Information avaiiable that we feel
6 In the Klamath Baslin In respact to Oregon Water 6 continues to be completely ignored. Any rule should
7 Resources and their Trojan Horse in lkis teraporary 7 requlre site spacific science and recognize oulside
8 rule. 8 glte specific sciance as well, because thal ls ot
] | will start off with a 1990 letter, which B there and has been given to Water Resource, but they
10 1 offered here to pass around so you ¢an aclually 10 continus to not look at it serlously.
11 saee it for yourself, from Oregan Water Resources 41 lvan Gall's elght-page memaorandum states
42 Depariment, sent to all water users planning estates 12 that there Is considerable controversy concerning
13 on the lower portlon of page 1, If you only use 13 the reguiation off of groundwater rights that the
14 waler from a groundwater source ar fram a municipal 14 Depariment has determined (o have the polentia for
16 water supply, then you nesd not do anything further, 15 substantlai interferene with senior surface water
16 You will not an party to this proceeding, speaking 16 rights. Using a potential for justifying and
17 of the surface water adjudication. 17 destroying multi-generalional private enterprises is
18 With groundwater baing shut off undar 18 complstely unwatrantad.
18 surface water cull, thls is a blatant lack of dua 18 In January of 2018, my wife and | and our
20 procass for any and all groundwater tsers. This not 20 lagal counsel met with OWDR staff in Salem. OWDR
21 only includes ag irigators, it also Includes threa 21 actually told us, in order to regulate our wel off,
22 dilies in Klamath Counly, stock water users, 22 thelr computer model only has to show that pumping
23 homeowners using spring water, and numerous 23 our well would potentially prevent one droop of
24 industrial and rereational business Inferests In 24 water from reaching a waterway. That Is ridiculous.
25 Kiamath County thal have hean really strapped hard 25 Itis such a miniscule amount of water.
ab 37
1 with these rules. Remember, with the water 1 In the sama mealing, we triad to work with
2 shuloffs, 2 a compromige, We wantad 10 work with Water
3 The tweo recent riles advisory commitiee 3 Resotirces. We knew they were in the driver's seat.
4 meetings, the RAC strongly objected o this interim 4 So we asked what cah we compromise here? Their
§ rule. Most all of the edits or strike-outs ware 5 bottom line compromise amountad to saylng, We might
6 completely ighored. it is widaly belisved that the 6 be able to maybe, In some years, allow to you pump
7 RAC was convened only because it was a requirament, 7 100 gallons a minute. You can'l even charge a
8 and once done, QWDR can lhen check the box that 8 system with 100 gaflons @ minute. That's nota
9 shows the RAC had met as raquired. 9 compromise. That's a death sentence for another
10 Also, widely believed is this two-year 10 family farm operation.
11 interim rule, the purpose |3 {o reduce the ongolng 11 According to OWRD, | and many other
12 litigalion against the OWDR, They have spent 12 groundwaler users are guiily until proven innocent,
13 current iitlgation funds of $836,000 and received 12 1 must be misunderstanding the constifution, Wa
14 another $1.4 miltion and are now asking for another 14 have asked whal we naed to do to show we are
15 $1 million. The question wili be how many wells 18 innocent. They asked for more speciic lrrigation
16 could they have lested with that milions and 16 practices, such as, bui nat limited fo, time of use,
17 milfons of dollars. And this will continue on for 17 length of use, crop Infarmation, use of frequency
18 many more years, 18 dry pumps and ali kind of things. We gave that
18 All thay have o do Is test some of these 19 Information to tham, and agailn, it was ignorad.
20 wells and see if thelr model really works. One of 20 Again, we asked what we naed toda to
21 the slrongest criticisms -- well, another argument 21 prove our inpocence. We were lold to have
22 here, you can sae why Governor Brown Is how agking 22 individual wells lested by competent, licensed,
23 for a $2.6 billion tax Increase with agencles lke 23 geohydrologist. That has been dons, and agaln was
24 theyre spending money. 24 ignored. And they actually stili do not understand
25 One of the strongest criticlsms of this 25 why there s near zera trust in OWDR among the
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1 cilizens of the Klamath Basin, 1 OWRIY's financial impact stalement refused
2 A lot of the sclence Is out there, # 2 to acknawledgs the impending loss of a major portion
3 just needs to be looked at. And really, seriously 3 of the over 600 to $700 million agriculture industry
4 looked at, as one of the members said here, put back 4 inthe Klamath Basin, This has been shown in three
5 Into that model the new Information and see what 5 different financlal Impact sludies. There seems to
8 comes up., But they will not do it. Thay say it 8 be alolal tack of public viewing for the comments
7 comes ou! the same, You can't have many variables 7 that are coming up In this conference call with afi
8 change and come out with the same outcoms, Thal's 8 of you lo make a decision maklng process there, 1
9 nol a true madel, Every input is going to change a 9 dan't know if the public can have any input during
10 madel outcome, It has to. 10 thal mesting. {I's kind of problematic, | would
EN These Interim rules are supposed {o he for 11 think.
12 the Upper Klamath basin, However, in 830-025-0040, 12 Also, the -- which was mentioned once
13 the actual worked is, in number 1, "In the Klamath 13 bafare in this, they are ignoring the historlc river
14 Basin, groundwater and surface waler s 14 flows from the '20s to the prasent, Inihe 1860s,
15 hydraulically connected.” {2) "Wells that would 15 when wells starled baing drilled, the river flows
16 draw groundwater in tha Klamath basln reduce 16 came up, So if you start shutting off wells, the
17 groundwater discharge and suirface water flow.” OWDR 17 opposlte will be true, Rivar flows will go down.
18 admiited intha RAC meefing that that wording means 18 Their modeling shows a small, aven
19 the entire Klamath Baslin, not just the Klamath 19 mentioned as a microscapic amount of influance on
20 Basin, This seams o be a raach into the Klamath 20 surface water. Drifllng wells has shown a drastic |
21 reclamatidon project and other groundwater users, 21 increase In water flows in the end streams. t's
22 It's supposed ta be rules for the upper basin, but 22 going to make the streams worse as you shut wells
23 it's gobbling up with the rest of the Klamath Basin, 23 off. And the financlal impact s just horrendous,
24 OWDR claimed their sclence document, 2007 24 This does opan the door; also, for some
26 USGS 60/50 report shows there are no confined 25 DEQ issues with the 380 known site In iKlamath County
as 41
1 aquifers in the Klamath Basin. That actual document 1 alone, by saying that the groundwater and surface
2 acknowledges that there is compartmentalization of 2 water is hydraullcally connected, That can open up
3 aquifars with iImpermeable boundaries in the Kiamath 3 previously settled cases on many DEQ sites where DEQ
4 Basin. Thatis a conflned aquifer. 4 determined there wasn't interaction betwsen ground
5 Qur individual wall, whan we drilted it 5 and surface water. This kind of a rule in place
6 back In -- wa got the permit in 2001, and at the 6 will open that door up, It will countermand what
7 encouragemen( of Waler Resourees, it pumps, when it 7 DEQ has determined.
8 was drllied -~ it doesn't pump, It flows 750 gallons 8 So | thank you again for your time and
9 aminute, arteslan flow, under about five pounds of 9 your efforts In this very critical issue. This is
10 pressura. Now that same well flows 850 galtons a 10 not just just a Klamath Basin issue. We fully
11 minute artesian flow and about 700 pounds of 11 belisve this Is a state-wide issue if ii's not
12 prassure. The flow and the pressurs is comilng up, 12 stopped here. Thank you. | appraciate it.
13 According to the model, everything should be going 13 MS, REEVES: Thank you, Brandon Tapham?
14 \down. 14 MR. BRANDON: Madam Chalrman, hopefully
16 Thare are other wells beslde ours that are 15 I've calned down and don't sound so aggressiva,
16 showing the same characteristics, Another side nole 16 When | get vervous, | sound more aggressive than |
17 of the same USGS study acknowledges that 85 percent 17 am. |thank you all for convening this meeting and
18 of wells in the Klamath Basin are not even in the 18 lelling us speal,
18 Upper Basin. Why are they picking on the Upper 18 | think ' start by 1aliklng about the
20 Basin? Our OWDR claimed their sclence is pear- 20 RAC msetings. Thosa were very Interesting to me. |
21 reviewed, but It seams lo be anly done in-house, 21 greally enjoyad watching lhose from the audlence.
22 According to USGS standards, they say, but with this 22 And | think Il's noteworthy -- | haven't heard
23 type of financial consequence, higher standards of 23 anyone eise mention it hera — but at the flrst RAC
24 poerreview Is required under the USGS standards, 24 mesting, they asked evarycody prasent if you support
25 And those are not being done, sither. 25 the rules or are against them. Every single person
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1 In the room was against tham. 1 but springs emerge from basall basalt contact with
2 They did not ask that at the second 2 unit. This unit is most prominent In Sprague River.
3 meeting, Just as me wandering around asking people, 3 So thay don't know what the hydrolic characteristics
4 | could not at that time find a single persoh who 4 ofthalis. And that particular one is actually
5 supported these rules. That includes the indians, 5 aquite common in our area.
6 Water Walch, every lrrigator In the room at that & The apatiaf distributlon of groundwater
7 point. 1 couldn' find anybody that was in favor of 7 discharge in the Upper Sprague River, et cetera, Is
8 these, 8 mors uncertain. Hare's one whare thete's flal oul
9 Different people have differant objsctions 9 talking about due to lack of data, quantifying
10 wilh the RAC rules, or with these proposed rules. 10 temporal variations In groundwater discharge in the
11 Most of the frrlgators are complaining about the 11 Sprague River Subbasin Is difficult due to a fack of
12 assertion that Water Resources is making that 12 data.
13 Klamath Basin and surface water are hydraulically 13 URimately, when you get down to It, they
14 connected. Wa helieve that that is blatantly false, 14 don't really know what the hell is going on out
15 or al least to a measurable degree, It ls blatantly 15 hera. Thay haven't really spent much tims. In
16 false, at least in certaln areas, 16 thelr defense, it is very complicaled territory. We
17 Water Resources likes {o clte the 60/50 17 have faults going ail over the place. Speaking of
18 report, so I'm going to thumb through it here a 18 faults, earlier, they were taiking about those, The
19 little bit with you guys and throw scme things back 19 above Klamath Lake arsa has a lot of faults,
20 at them that they like to talk about. One thing to 20 Sometimes Water Resources fikes to ¢laim the faulls
21 note is almost every broad statement Water Resources 21 caused the ground to leak water, and other times,
22 has bean throwing out recently, they usually cile 22 they claim there are no faults, or any faults that
23 the 50/50 repoil. In almost all cases, itis 23 may be thera do not affect anything.
24 actually referencing parts that are nol actually 24 The 50/50 report makes [t sound a bit more
25 above Klamath Lake. 1 would urge the Department to 25 complicated. Page 12, "Gealogic structures,
43 45
1 come up with some new terms to say above Klamath 1 principally faults and fault zones, can influsnce
2 lake and below Klamath Lake, hacause when you read 2 groundwater flow, Fault zonas can act as either -
3 the 50/50 repon, il at defines Upper Klamath as 3 boundaties lo or conduits for groundwater flow,
4 averything from lron Gate down up and includes the 4 dspending on the material in and betwaen the
5 slde hasin of Lost River. 6 Ihdividual fault plains.” So in soma places, your
6 There's a lot of differant geology over 8 water flow gets bafter, some places nol so much
7 thers that is not present, or s different in the 7 because of the fault.
8 Sprague River Vallay In particular. Earller, wa saw 8 Then it continues, "Faults do not always
9 alovely report talking about the basin and range, 9 influence groundwaler. There are regions in the
10 for example, and the geolagy out there. 10 Upper Kiamath Basin where groundwater flows appear
11 Sprague River is very interesting In that 11 unatfected by the presence of faulls." Nabody knows
12 itgoss at right angles to the basin and range. | 12 whaera all the faults are, and there's no way of
13 was present at a field trip with a bunch of 13 knowing, of a given fault, if it's going fo make
14 geologists. And al that time -~ 1 think that was 14 things better or worse, other than going oul there
156 aboul 10 years ago -- thay could not explain, why 16 and measuring things. Probably one of the best ways
16 does the Sprague River go the other way? That's a 18 to go-aboul doing that Is going to be aquifer tests.
17 rather basle question, why does it go this way 17 1was talkking with you, Fbelieve li was in June,
18 Instead of that way. Every other one goes like 18 aboul aguifer tesis and how that's the gold
18 thelrmap, buf the Sprague River goas right angles 19 standard. Other states [ike them, and [ was happy
20 to all the olhers, 20 to see in the B0/50 report, they talk about aquifer
21 There's a lol of other gquestions that are 21 lests,
22 not answered with regard to the Sprague Rlver. And 22 There are 32 aquifer tesis that they talk
23 ifyou look through the 50/50 report thete, that 23 about in the 50/50 report and their sumtnary of it.
24 will mention a ot of them. Page 10, for example, 24 Only wo of tham, it's noteworthy, are above Klamath
25 gan chara_:cieristlcs of (his unit are not wall known, 25

Laka. The olher 30 are all below Kiamath Lake, The
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1 other guy thai sald there was 31, | balleve that 1 --which | do thank you for having us -~ letting us
2 dacument clalms there's 32, and [ actually thought | 2 speak. And while | would really fove to irigate
3 counted 32, 3 for the next two years, ultimately, whatever happens
4 Anyway, so there's — they base most of 4 here today Is golng to have no effect long-tarm. 1If
§ thelr information on sluff that is actually not In & you guys end up signing off on this, great. We'll
8 our area, Most aquifer tests show evidence of 6 gel lo irrigate for two years. If you don', that's
7 boundaries complicated by aquifer geometry or 7 okay, whalever,
8 possible double porosity conditions where flow 8 What Is happening here is Water Resources
9 oceurs in fractures and in the blocks balween 9 has given the Klamath Tribes a tribal clalm that Is
10 fractures, Many tests in Bulte Valley and Tule 10 insanely too high, At another or venue, 1 could go
11 Lake, Lower Klamath Lake, Sprague River, and Upper 11 into how that came ahout. Bul because of this high
12 Lost River Subbasin show inflactions in drawdown 12 triba) claim, those flows cannot be reach. Thera's
13 curves suggesting the presence of no-flow 13 noway to do it and be able to irigate. So
14 boundaries. These no-flow boundaries were, in some 14 eventually, wa're going to have to compromise with
15 cases, associated with faulls, Such boundariss 15 the Tribes, Thatl's baen fried severallimes, It's
16 include teriary volcanic aquifer syslem - 16 getling to the polnt now, though, every time
17 indicates that the tertlary voleanic aquifer system 17 somebody iries to compromise with the Tribes, the
18 Ig, al least locally, somewhat compartimentalized and 18 Tribes are emboldenad, and thelr starting compromise
19 somewhat resistant to flow betwesn Individual 19 position fs further - Is more unachisvable than it
20 suhreglons. 20 was the last ime.,
21 When you boil it down, if you ook at 21 it's gotten to the point where the
22 that, that makes il prelty much impossibie to make 22 Mickelsen {phonatic}, | ballave is the guy that is
23 one computer model for tha whole area. Keep in 23 from the federal lavel who's out here lrying to
24 mind, this computer mods! also Includes the stuff 24 seltle things, and It's the point where he doasn't
28 balow Klamath Lake. That's where they got their 30 25 even bother talking to the Tribes. They're just so
47 49
1 wells, was balow Klamath Lake. So somehaw they're 1 far out there, he can't lak with them. So he's
2 taking all of that and then frying te apply - come 2 flat out told us, everybady above Klamath Lake,
3 up with ane modael that apples to all of those and 3 yott're just screwed. | can help with the project
4 then apply thal same madel to my one well, yet they~ 4 maybe, But above Klamath Lake, I'm sorry, there's
§ don' know wherae the faulls are, They don't know § {ust nothing we can do for you. So ulllmately,
6 how the faults Interact. Even if thay did know 6 we're either going to have to settfe the Tribes, or
7 whera the faults are, does this fault have any 7 we'ra going to have to Bigate with them and get
8 effect, and what Is the eiffect? They have no way of 8 thair tribat claim knocked back down Into reality.
9 knowing that without an aquilfer {est. 9 And between now and then, { would love to
10 While wa're talking about aquifer tests 10 irrigate. On the flipside, if you guys approve this
11 and that 50/50 report, aquifer tests show the 11 as wrilfen, you're substantiating the claim here
12 transmissivity of a parlicular kind of voleanics 12 that alt groundwater and surface water is
13 widely varles from 2,700 to 610,000 cubl feet per 13 Interconnected. It's going io make it harder for us
14 day. Thal is a wida range of nuimbers thera. How 14 to fight the Tribes at a later date when we've got
15 can you plug that into a computer madel on a 18 to get them knacked back into reality.
18 reglonal basis and apply that fo an individual site 16 So thank you for your time. Thank you for
17 and expecl the results o be anything close to 17 1his chance to speak. And may everybody have a goed
18 correct, 18 day.
19 | already spoke earller today about the 19 MS. REEVES: So lhatis — | helisve
20 1.8 milfion acre faet and how that's not actuslly 20 that's all of the people that wanted 1o provide
21 the correct numbers for our area, 50/50 reporls 21 comment. Have | missed anybody? It looks like |
22 talking about that balng the total humber from lhe 22 have not. So thank you for coming, And this
23 whole basin, Including below Klamath Lake, 23 adjourns this public rulemaking hearing.
24 So looking forward, what are we leoking at 24 (Whereupon, the heating was adjourned.)
25 here? Ultimately, everything that we're doing leday 25
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1 OREGON WATER RESOURCE DISTRICT RULEMAKING 1 if | don't use a mic?
2 DIVISION 25, PUBLIC HEARING NO. 2 2 UNIDENTIFIED SPEAKER: Yes.
3 HELD ON 3 MS. WATSON: Thank you. Ckay. Sothe
4 FEBRUARY 28, 2019 4 first person with a comment, | call Nathan Jackson.
5 1:.07 P.M, 5 Please state your name for the record and what
8 CONDUCTED BY 6 organization you represenl, Yes, you can uge a mic
7 DANNY WATSON, HEARING OFFICER 7 if you nead to,
8 8 MR. JACKSON: Nathan Jackson, representing
8 MS. WATSON: All right. So we're going to 9 the Oragon Catileman's Assoclalion. The Oregan
10 get started. Again, | have to read an opening 10 Calllemen's Associatlon is & member of the rules
11 stafement. It's sorewhat similar to the iast ane. 1% advisory committes for the Oregon Water Resourca
12 The heatring Is now Ih sesslon. It Is being tape- 12 Depariment, proposed temparary Olvision 25
13 recorded to maintain a permanent record. My name (s 13 Rulemaking. The proposed Division 25 rules include
14 Danny Watson. | am the District 17 water master, 14 unnecessary factual findings for the purposes of the
156 and | am the hearing officer. Taday is Tuesday, 15 proposed rules that OCA believes OWRD may attempt to
16 February 26th, 2019, and the time Is 1:07 p.m. 16 use lo pravent groundwater users from challenging
17 The purpose of this hearlng Is to provide 17 future groundwaler regulations by OWRD.
18 an oppartunity for public comment on proposed rulas 18 OWRD's proposed Division 25 rules include
18 in Oregon Administrative Rules, Chapter 690, 19 new dafinitions for "aquifer® and "hydraulically-
20 Division 25, Upper Klamath Basin Groundwater Use 20 connected” that conflict with other regulations and
21 Regulations to protect senfor surface water rights, 21 broaden OWRD's jurisdiction to regulate off
22 The proposed rules Include a repeal of 680-026-0010 22 groundwater users, The propased rules extend to
23 and the additlon of 680-025-0020 Dafinitions, 690- 23 impendlng Inlarference rather than existing
24 (025-0026, Distribution of water between existing 24 Interference, again broadening OWRD's regulatory
25 rights of tecord, and 690-025-0040C, Regutation of 25 jurisdiction and conflicting with statutory
3 5
1 hydraullcally connecled wells. 1 authority. The rules make expansive generalizations
2 In addilion to the opportunity te present 2 about groundwaltsr and surface water hydraulic
3 at this hearing, anyone may submit wiltten comments 3 connaction in the Kiamath Basin and the alleged
4 by 5:00 p.m. on Monday, March 4th, 2019, which is 4 effects of wells on spring and surface water flows,
5 the close of the public comment period. Plaase send 5 OWRD's proposed definitions, findings, and
6 comments to the rules coordinater at Oregon Water 6 conglusions clted above are unnacessary to OWRD's
7 Resources Departmenl, 725 Summer Strael Northeast, 7 ragulation of wells within close proximity to
8 Sulte A, Salem, Qregon, 97301, or emall comments to 8 surface waler sources when a valid call for water Is
9 racqual.r.rancier@or.gov. Comments racsived aftar 9 made by a senior surface water user. The
10 5:00 p.m. on Monday, March 4th, 2019 will not be 10 daefinillons, findings, and conclusions, Iif adopted,
11 reviewed or considered by the agency unlessthe 11 may provide suppor! for OWRD's interpretation of
12 agency decldes to axtend tha public comment period 12 future rules governing the regulation of upper
13 for everyone. ° 13 Klamath Basin groundwater users, allowing OWRD to
14 Taday the department will not be 14 claim deferance from courts and aveid iegal
16 responding to queslions during the hearing, as our 15 challenges to the sclence and methodology used by
16 rolais to collact public commant on the proposed 16 OWRD to shut off irrigation walls, causing severe
17 rules. The department will review comments , 17 and permanent effects on the agriculturat community.
18 submitted during the public comment perlod, The 18 The Oregon Catilamen's Assoclation Is
19 subsequent staff report will ba prepared and made 19 supportive of regulatory relief for wells grealer
20 available addressing Issues ralsed by comments 20 than 500 fest, but cannot suppoart the proposed
24 receivad. All comments will be provided to the 21 temporary Division 25 rules as long as the
22 commission for consideration before adaption of any 22 objectionable provisions clted above remain. In any
23 rules. 23 permanent rulemaking, OCA wil advocate for and
24 | have the names of everyone that wanls to 24 insist that OWRD put forth rules that require
25 submit. Correct? Olay. Can evaryone haar ma ckay 25 sclentiflc suppori that individusl wells actually
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1 and measurably reduce surface water flows that would 1 Congress,
2 otherwlse be avaltable to sanfor surface water users 2 So the Trlbes have surviving frealy
3 prior to regulating off such walls. 3 rigits. And to provide for those trealy resources,
4 Con|unctive groundwater management cannot 4 wa aleo have a water right that'a baen recognized
5 be “one size flts all* for groundwater users within 5 into the court, And being the most senlor water
8 a groundwater basin, and OWRD must be able to & user, il's very Important to make sure that in these
7 detemmine actual Interference with surface water 7 interim rules, any revision of the rules that are
8 flows prior to regulation under the laws of the 8 forthcoming would protect our rights and any other
9 State of Oregon, 9 senior right holder appropriately,
10 And we'll provide a written capy of this 10 We don suppaort the inlerim rules as
11 comment, Thank you, 11 proposed, That's pretly clear, and we explaln the
12 MS. WATSON: Thank you, Nathan, | 12 reasons why in our leller. Thay're not protective
13 appreciate it. We next call Chairman Genlry. You 13 of our senior adjudicated clalms lo this point, and
14 hava about five minutes, 14 actually don't really fulfil the responsibifity the
18 MR. GENTRY: Okay. How do you turn this 16 Stale has currently under the rufes,
16 on? ) 16 So we actually have provided some specliic
17 MS, WATSON: U shoudd be on, Isn'tit? 17 revisions that are more pratective, recognizing that
18 MR. GENTRY: Tes!. Okay. My name Is Don 18 we're in a process that would hopefully and up in
19 Gentry, I'm chalrman of the Klamath Tribes, We're 18 something that would be permanent and would serve
20 headquanered in Chiloguln, Qregon. We have 20 lhe purposa that they need lo protact the senior
21 provided written comments to senior policy 21 nght holders appropriately and the rights of all
22 coordinator Rancler here, emailed those off today, 22 those subsequent, )
23 We also have a few hard copies that we could 23 In agreement with the current sclance, you
24 distribute to those appropriale here, so maybe you 24 know, basically, which confirms that there Is a
25 can et me know if that migh! be before tha end of 26 connection between walls and surface water, you
7 9
1 the meeting, 1 know, we belleve the racommendad changes that we
2 {wasn't -- | don't think it would be all 2 have praposed will address that appropriately, We
3 that helpfut to go through all the changes. We have 3 do support the development of basin-wide rules that
4 some redlining and suggested evidence In that wa 4 would be profective of our rights and other senlor
§ provided in our letter, in our comments, And we may 5 rights haolders in rights for domestic use.
8 be providing additional comments before the 8 Ckay. As | mentioned eatier, I've got
7 deadiine. 7 some bullet points here that I'm going from, kind of
8 But | think it's Important to note a few 8 spaaking -- but you know, our rights are meantio
9 things. I'm also here with our waler righls 9 protact our treaty resources, you know, as |
10 spaclalist, Brad Parrish. He was really 10 mentioned. And the State has lhat responsibility to
11 instrumental In helping us pull these comments 11 do that. And you know, part of our treaty resources
12 ltogether. And also some representatives of the 12 are not only endangered C'wam and Koptu that are
13 Rlamath Tribe, aur youth council and athers that are 13 Inporlant to us, and should be here in the system,
14 here, you know, because of thelr concerns about 14 but also redband trout, and also Important to the
15 protecling our traaty resources. 185 restoration of salmon c'lyaals in steelhead back to
16 We know we've gone quite a ways into the 16 the basin area here.
17 adjudication. We have adjudicated enforceabia 17 And, you know, bacause of the spawning
18 claims which ara important to protect our treaty 18 that ocours in these areas, radband trout prefty
19 resources. Tha way thal things hava worked wilh -~ 18 much exclusively rely on, you know, the spring
20 1that we have this federal trealy right, because of 20 systams responding. That waler & very lmportant,
21 1he McCarran Amendment. That's why we're here 21 So Its not anly important lo keep sufficient water
22 dealing with the State of Oregon. And hopafully, 22 in stream for ali the life atages of the resources
23 the Stals of Oragon would recognize their 23 thal are Important to us, but for spawning in
24 raspensibliity to prolect the resourses, sccording 24 pariicular. That's been recognized evan by the
25 to thal responsibillly detegated to them by 258 Oregon Department of Fish and Wildiife, the
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1 importance of maintaining these spring sources. 1 loggers. | consider myself more of a human rights
2 Not only Important for spawning, bul the 2 advocate than an enviro or a fish advocate.
3 springs provide refugla, you know, when water 3 In my - I've worked for more than 20
4 conditions in the are bad, or even In the Sprague 4 years on waler allocatlon polley, trying to realize
5 River, which is listed as being compromised because 5 the greatest benafits for everyone who depends on
€ of temperatures. So those spring flows are - 8 naturally flowing waterways. And Int that capacily,
7 important to the heallh of the sysiem and all the 7 helped to willa the porlion of the California
8 spacies that are important to the ribes and B Groundwater Bl of 2014 that dealt specifically
9 imparlant to other folks in the communily, too, 9 with what wa're doing here teday. And it's about
10 5o because of declining -~ there's even 10 adverse Impacts on interconnected surface water. So
11 data that, you know, lalks about the declining 41 T'va heard a lot of these dlaloguas before,
12 spawning populations of tha redband trout, The red 12 I've baen in Califernia when tha ag
13 counts are down. You know, these are indicative of 13 communily was pushing hack on all regutation, Don't
14 problems that we're facing in the basin that not 14 do fhis, Dont do this, Leave us atone, Leave us
15 only affect the redband, but alze our endangered 15 alone. But at the end of the day, it was that red
16 fish. So it's critical that the State adopt even 16 phone in the California governor's office thal rang,
17 Interim rules that protact our rights and these 17 and it was the Farm Bureau -- well, not the Farm
18 resources. . 18 Bureau, but other ag Interests in Californda saying,
19 MS, WATSON: Thank you, Chairman. Next, | 18 Okay, Governar Brown, you can finally pass the
20 cali Brad Parrish from Klamath Tribes. Brad, you 20 groundwater bill. it wasn't us fisharies advocates;
21 have five minutes, 21 it was the ag community, bacause they realized, In
22 MR. PARRISH: | only wanied two. I'm Brad 22 the end of the day, they were harming each olher,
23 Parrish, reprasenling the Klamath Trlbas, | think 23 because it was the law of the biggest bump. And
24 Don covered most of my bullet polnts. 1 dowant to 24 thal's what | see golng on In Fort Klamath right
25 --we did, like you sald, provided wrilten comments 26 now.
1 13
1 to Racquel, 1 Even my groundwaler well runs 24/7.
2 The Klamath Tribes are -- we den't support 2 Please maks it stop. And this just can’t go on.
3 the Interlin proposed rules as wrilten, Wa have 3 [t's bad for Upper Klamath Lake. 1t's bad for the
4 provided comments and suggastions {o change that. 4 ag communlty. And in some parts of the Klamath
5 We don'f support them because we feel it's nol - 5 Basin, It's bad for fow Income paople who have water
8 they're currently, as written, not standing up to 6 coming out of thelr lap, because the blg ranchar
7 the statutory obligations we fesl thal OWRD is 7 next door in Lower Klamath happens to be
& required to follow, 8 billionalras, people worlh a biltion or a few
g | do want to also clarlfy thal we are 9 hundred miltion, geting a big pump, and these poor
10 supportive of basin-wide groundwater rule 10 people no longer have water coming out of (heir
11 development, We feel il's necessary. We feel both 11 taps. So whether you care about fish or human
12 the Interim Division 9 and Divislon 25 cuyrently 12 beings having a right to drink, we've goito do
13 aren't prolective of groundwater rights or surface 13 something. : .
14 water rights, 14 So we look around Fort ijamath, the wells
15 k think that's about it 1 think Don 16 are running 24/7. | personally, and on bebaif of
16 coverad the majority of my hullet points. But | do 16 Waler Climate Trust, we oppose thesa rules. il doss
17 want fo make sure that Racque! and -- we have coples 17 not camply with the existing Oregon water law. it
18 if anybody else needs our wrilten comments. 18 also doesn't comply with commen law. So in the end
19 MS. WATSON: Thank you, Brad, Next I'd 19 of tha day, it won't stand, So at the end of the
20 like 1o call Gonrad Fisher, You hava five minutes. 20 day, we, notthe State, need to do something,
21 MR. FISHER: Thanks for coming all this 21 But | will say, having lived In the
22 way, averyone who's here. My name Is Conrad Fisher 22 Klamath Basin for a long time, the fisherles
23 on behalf of Water Climate Trusl. | live in Fort 23 advocates and the fanmers are fighting each other.
24 Klamath, Oragon. My family has been here four 24 And I('s sad and it should not be that way. ktis
25 generations, since about the '30s. 1 coma from 26 lhe government that allowed too much waterto be
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1 allocated. So if we want to blame somebady, not 1 foremonst, and lhe rights of fish.
2 individual staff who care and are compassionate, but 2 And then finally, the precautionary
3 the government has allowed more and more to happen. 3 principie, This is number {6}, If users -- water
4 Right now, they default to yes, they default to 4 users have to -~ the burden of proof should be an
& hands off, and then It causes us to fight with each & those who are taking the resource. The Caltlemen's
6 other. 6 Association says, Prove lo Us we are not hurting the
7 So six quick recommendations | hope you 7 public; | say, water users should have o prove to
8 will consider that would allow you to Implement 8 the public that they are not harming the public. So
9 Oragon's existing groundwaler jaw and alsc common 9 i's a precautionary principle, In Caltlemen's
10 law, hamely the public rust doctiine, and the 10 Association, there are ag Interests who have, lo a
11 Endangered Species Act, (1) You can't ragulate what 11 larger extani, ambraced that principle,
12 you don't measure. Desplle what wa've heard, water 12 Thanks.
13 use In the Klamath Basin i8 not measurad. We don't 13 MS. WATSON: Thank, Mr. Fisher. NaxlI'd
14 know how much is used, and yet we talk about 14 like to call Paul Wiison. You can stata your name
15 seltlements and regulations. So let's start 15 and whao you reprasent, and you have fiva minutes.
16 measuring. In California that could either -- well, 16 MR. WILSON: Awesome. Thank you. |won't
17 1won't get into that. There's a dabate about how 17 be needing that. Good aflarnoon, averybody, my name
18 to do i, but feel free to ask. 18 1Is Paul Robett Wilson. I'm a federally recognized
19 {2} Recognlze and protect sentor and 19 member of the Klamath Tribes, | am also a member of
20 stream watar rights - senfor end stream water 20 the ancesiral guard as a nonprofit that's based on
21 rights. And that is not just tribal Hghts, That's 21 the Klamath River.
22 the rights that all future generations have, 22 ! just wanted lo gel up here and speak on
23 pursuant lo the Endangered Species Act, pursuant lo 23 -- as a member of the Klamath Tribes, we hold senlor
24 ihe public frust doctrine. We have passed faws that 24 water rights. Enforcement of our senior water rights
25 pasically say, we want future generations to be able 25 is not for our financial benefll, Our end stream
15 17
1 to go oul to Wood River and caftch a fish, or upper 1 flows, our calls on the water, really aren't an easy
2 Klamath Lake. Those ara senfor end stream water 2 conversation to have. They're not  call that we
3 rights. So it's all fulure generalions. Protecl 3 like to make, because, you know, we live In the same
4 those by measuring and regulating, as nacassary, 4 basin as y'all. And this last summer was a really
5 groundwater consumplion, 5 difficull summer for a lot of my family members that
6 (3) Congarvation without dedication. One 6 are ranchers and farmers. But we have lo persist
7 of the ways o do thal, it doesn'l have to be 7 wilh our senior water rights, because when we make
8 taking. It doesn't have to be undermining 8 those calls, we're answerlng the call of stawardship
9 livelthoods. Let's use all that existing public 9 to the water and the lands that we've inhabited for
10 conservation.money and dedicale that back to the 10 more than 8,000 years.
11 fish. We hear about these farmers. | know many of i | know a lot of you trace back three or
12 them. They're working thelr bulls off conserving 12 four generatlons, and it's tough fo ses these hard .
13 water. And when | teli them that conserved watar Is 13 times. Bul speaking as somebody who has family, you
14 not flowing by my house down fiver where | used to 14 know, my uncle's 80 some yaars old, and he's out on
18 live, they're piased, bacausa they think they'ra 15 ihe Sprague River dealing with the same things that
16 helping, bul thay're not, because the water Is not 16 you guys are.
17 golng down river. 17 But knowing that this isn't - i's not an
18 {4) Dialogue hetween State and public 18 easy conversation for us lo have -- and we nesd to
19 Interest advocates. This meating right here, It 1% have more discourse between tribal members and
20 would have been nice to have some dialogue sowe 20 ranchers, I¥'s a slippery slope to be giving the
21 could all talk togather, So whoever said, We won't 21 OWRD, lhe Stale thase kind of rights fo be
22 be responding to questions, It's our role to just do 22 Intervening belween senlor water rights holders and
23 this, it can also be your role to take a dialogue, 23 groundwater users. We neead 1o ba have having those
24 There's no law that says you can't have dialogue. 24 conversations betwaen us. We're not Iy Salem.
25 Protect the human right to water, fiyst and 28 We're righl here. And thara's no reascn why the
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1 ranchers shouldn't be talking with the Tribe, When 1 record.
2 you guys give that right o the State and we go down 2 MR. HARTZELL: Steve Hartzell wilh Wilks
3 this path, that's a diffarent type of discourss, 3 Ranch,
4 And we're seeing in California how that's going. 4 S, WATSON: You have five minutes.
B So | just wanted fo thank yau guys for 5 MR, HARTZELL: I'm Just golng to read
& giving your time and showing up here, because this- 6 this. Thank you for glving me the apportunity to
7 kind of discourse is what gives me hope for the 7 speak in regards of the proposed adoption of the
8 future. 8 Interlm Divislan 25 rule, As a board member of
9 Thank you. 9 Sprague River Water Resource Foundation and a
10 MS. WATSON: Thank you, Mr. Wilson, Next 10 representative of Wilks Ranches, we have ¢oncerns
11 I'd ke to call Del Fox. Please stats your name 11 that the interfm rule may set a precedent on how
12 for the record and whatever arganization you 12 long-term groundwater management Is applied in the
13 represent, If you do. And you have five minutes. 13 upper basin. However, we helieve thal in the lerm
14 MR. FOX: | won't take that long. Thank 14 ‘rule, we craate two vears of flexibllity and,
16 you. Del Fox, | lve in Deny. I'm an irigator, 18 haopefully, lead to he helpful in the development of
16 I'm also president of the Pine Flat District 16 a long-term approach ta groundwater management and
17 Improvement Company, which is an irigation and 17 stability.
{8 drainage district, Without our district pumplng 18 Water usad, We propose the proposed
18 water out of Pine Flat, you wouldn't get down to 140 16 Divislon 25 rule and look forward to engaging in
20 In the winterlime, 20 developing long erm.
21 | don't disagree with anything that's been pal M3. WATSON: Thank you, Mr. Harlzell.
22 said hera today, but 1 do disagree with the rules 22 MR, HARTZELL: Thank you.
23 that you've written, especially the ones that say 23 MS. WATSON: Next we'd like to call Tom
24 thal notwithstanding groundwater and hydraulically- 24 Mallams. Please state your name for the record, You
25 connacted to surface water in the Klamath Basin, 25 have fivea minutes.
19 21
1 [ike you sald, if you don't measure, you can't 1 MR, MALLAMS: My name is Tom Mallams. I'm
2 regulale. That's wrong. 2 an Irrigator in the upper basin groundwater
3 We can regulate that, When the Swan Lake 3 imigator. Pve also reprosanted the Oregon
4 North Pump Storage did their test up there, one of 4 Cattlernen's Association in the RAC meatings and in
5 my wells went to lest wells fo see If it was & the leslimonies that were given last week in Salem.
8 Interfaring, 1l was nat, Anyway, the FERC statemant 6 The testimony lhal was given last waek in Salem
7 for Swan Lake Pump Storage says that the groundwaler 7 still stands. § would fike to acknawledge that the
8 in the north side of Swan Lake Vallay Is nol 8 comments from Nathan Jackson here today and the
9 hydraulically connected to the water In the southemn 9 commenls | gave in Salam lasl week don't quite
10 poition, which is Pine Flat. Atany rate, so we are 10 match. Oregon Catlemen's Assodiation, | belleve,
11 opposed io that statement In the ORS 0040 there, In 11 will have soms written comments possibly in the
12 the your rules. 12 fulure. But as far as I'm concernad, | don't agree
13 Also, limlting the -- golng fo 500 feet 13 with any part of these rules, not one ounce of these
14 for two years is a fool's game. That doesn't help 14 rules.
15 anybody, Thal just dalays the problem. Lels solve i Whila the two-year hiatus sounds really
16 the problem. We can work with the Tribes, We can 16 nice, 500 feel really sounds nice, the Herald News,
17 work with the othar water users. Wa can wark with 17 |was surprised even termed that a balt and switch.
18 the downstream waler users. We can work with the 18 | agree with that. That's a bait and switch. After
19 Fish and Wildlife enironmentalists, which I'm one of 16 wo years, that wil go back ta the one mife, and
20 them. Wa can wark those people, We naed to lalk 20 people that support even a liltle tiny plece of this
24 and discuss. We don't need move rules. What we 24 rule will be stusk because they will have set
22 need is good discussion, 22 precedent In future Titigation. Thal's just a
23 Thank you, 23 proven fact. Water resources has done this time and
24 MS., WATSON: Thank you. Thank you, Mr. 24 time agaln. Atlorneys that have baen reprasenting
25 Fox. Steve Hartzell? Plaass state your name for the 25
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1 fact, That's ongolng right now, 1 waler is connacted, period. Thal could be
2 A coupls of things that | didn’t get to 2 devastating for all kinds of businesses and property
3 louch on last week is the pradictions thal have 3 owners in Klamath Counly,
4 happened In the past and showing a historlcal 4 Something that hasn'l been really
§ perapective and the track record of Oragon Waler 5 addressed at all Is if ground and surface waler are
6 Resources, Back a number of years ago, Oregon Water 6 connecled, how are waler resourcas going to react to
7 Resources supported the Klamath Dam removal. And wa 7 every private property owner's leach flalds if they
8 predicted that this will apread throughoul the area, 8 have a seplic system near any water way? What kind
8 notjust in the Klamath Basln. And lhey sald we 9 of push back Is that going to have? What kind of
10 were crazy, this was just a Klamath lssua. Bui you 10 Pandora's Box is that going to be? And i'va
11 can see right now, there's a very aggressive sfforl 11 actually called this a Trojan Horse, and | fruly
12 to remove dams on the Snake River and the Columbia 12 belleve that.
13 River. Tha prediction was 100 parcent correct. 13 Clear back in 1990, all Imigators were
14 Prediction number 2, the adjudication in 14 glven a letter thal plalnly states on the first
15 2013 of the Klamath Tribal end stream rights, we 18 page, If you only use water from a groundwater
16 sald thal's going lo set a very big precedent of 18 source or from a municipal water supply, then you
17 Oragon Waler Resources Dapartment reallocating water 17 need not do anylhing further. in other words, in
18 nol just here, And we were again told, you'ra 18 the surface water adjudication, we were denied any
19 crazy. Well, now you need to talk fo the people in | 19 dus process at all. Now wa're being regulated off
20 the Willametle Basin. The Oragon Water Resources Is 20 under surface water culls.
21 saying they're going lo reallocate, 1 belleve it's 21 The racent rules advisory committee did
22 1.6 blllion acre fast ~ or million acre feet of 22 notiike this at all. There's not a whole lot of
23 waler. Thay're going {o reallocale that. 23 people that do like this, for very different
24 Prediction again, true, 100 percent, 24 reasons, obviously. But the history of the Oregon
25 Our prediction right naw is thal this 25 Water Resources Department is nol very good. We
23 25
1 interim rule will ga forward in s entlrely without 1 were askad to supply -- wall, I this water shut-
2 the 500 fool and the iwo-year part of that. Once 2 off, we were actually considered guilly until proven
3 the two years is up, il's going t¢ go back lo ene 3 innocent, and we had to ask time and time again,
4 mile, and everybody wilf be shut off, period. And 4 whal do we hava 1o do lo prove out innocance, And
5 that will speak inlo existence such onerous language 5 we'va done averything they've askead, whather It's
8 In the statuta and rules that we cant live with it, 6 additlonal Information, actual on-site specific
7 The simple blalant fact that they're 7 studies. They've ignorad it all,
8 saylng is a fact, the water in the Klamath Basin 8 | heifeve {otally that there needs to be
8 groundwalter and surface watar In the Klamath Basln 9 baslc sciance, onsite sciance that determines these
10 ara hydraulically connected, that's not heen proven. 10 type of things. That needs to be In any rule, But
11 But If that gets into the stalutes, it's geing lo be 11 these rules are not appropriate. | do nol support
12 very hard to challenge that. It willbe a 12 ther. And the last | talked to the supsarior people
13 precedent-setting ltem. And we cannof five with 13 Inthe Oregon Caltlemen's Association, they don't
14 thal. 14 either. Butlbsalieve there's going fo be writtan
15 They're modeling — they're basing all 15 comtnents coming from the Callleman's Assaoclailon,
16 this on modellng. And In facl, the Oragon k[:] Thank you,
17 Depariment of Environmental Quallly has siready used 17 MS. WATSON: Thank you, Mr, Mallanis, Nexl
18 this same lype of mode! in regulating forest and ag 18 | call Hollle Cannon.
18 ground for mercury pollution in the State of Oragon. 18 Mr. Cannon, state your name, pleass, for
20 So they have a history of uslng that typs of thing. 20 ihe record. You have five minutes.
21 | mentloned last week that there is a DEQ 21 MR, CANNON: My name is Hollle Cannon.
22 Pandora's Box that will be opened with this kind of 22 I'm here on behalf of Wood River District
23 language, 380 sites within the Kiamath Basin on the 23 Improvement Company, The board of directors of Wood
24 previous DEQ sltes that could be opened back up, If 24 River District would fike to go on racord as
25 they accept the fact that groundwater and surface 26 supporing the adoption of the Divislon - tamporary
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1 Division 26 rules and looks forward to working with 1 MS. JACOBS: I'm Margaret Jacobs, and I'm
2 ali parlies o develop the permanent rules, 2 an upper basin Irrigator. I've lived in Bly Vailay
3 Thank you. 3 for 87 years. | have seen a lush green vallay with
4 MS. WATSON: Thank you, Mr. Cannon. {Next 4 ample grass for llvestock and wildlife cut
5 | call Bl Galtagher, 5 drastically. Now a drive around the valley during
6 Mr. Gallagher, could you restate your name 6 the suminer months presents a much drler image. 1am
7 for the racord. 7 concerned and balieve strongly that the Department
8 MR, GALLAGHER: Bili Gallagher, 'm a 8 should not he ragulating an entlre ag community off
9 rancher at Sprague Rlver. This ls ahout politics, 9 on the sols hasls of a hydraulic model withoul a
10 iUs not about water. In 1982, we had a dispule 10 site spacific data and giving us ranchers due
11 over a well that we drlled. But we drilled avary 11 process. | baliava much mare information naeds to
12 well on our ranch perfect, the way the water 12 be taken lo account befare a decislon Is made as to
13 resource departmbnt had il, My dad wagn't real 13 the conneclivily hetween ground and surface water,
14 happy those guys kept coming and testing and testing 4 I am one of tha 10 families that has
15 and caming back and forth, But they ware easy to 18 agreed 1o dismiss our lawsull when the Department
16 gel along with. 16 agreed {0 propose new groundwater rules for 2019,
17 When you have the polltical situation, as 17 Although | do not believa that thase rules are
18 we have In Oregon, we have no chance - as beaing 18 perfact, [ support the Departmant's plan to back off
19 conservative psople -- to sver get past that 18 regulation [n order to provide the two-year perlod
20 politics. And when we had our watar fight, wa had 20 for all parties to resolve thesa tough problems, |
21 we had a gentleman named Walter Anderson out of 21 hapa during this perlod the Depariment will listen
22 Bolse, ldaho, who was the number 1 premier blologist 22 to our concerns and knowledge abou! regarding our
23 or geclogist in the country. He said there was 23 wells,
24 enough water in this basin for everybody. It's not 24 Thank you.
25 ali on the surface, There are aquifers here that 126 MS, WATSON: Thank you, Okay. Nextwe'd
27 28
1 never had a wall and, to this day, don't have a well 1 lke to call Jerry Jonas, please. Mr. Jones, could
2 inthem. He said thls groundwater, surface water 2 you restale your name for the record, please?
3 thing, he said i's going to become a prablem. He 3 Yaou've got five minules,
4 sald the problem is going to be the government |s 4 MR, JONES: My name Is Jerry Jones, I'ma
5 going to use the Tribes, the Endangered Spacies Act, 5 former member of the County Water Resaurces Board,
6 and the environmantists to try and take your water 6 I'm a member of the Madoc Polnt irrigation District.
7 and control your water from tha farmers and ranchers 7 Lbelieve that these rules are way out of bounds as
& In this basin. He said {halin 1982. He was 8 far as private properly rights. The lawyars that
9 exactly right. ¢ have besn representing many of you have beeh playing
10 [t's exactly what he sald is happening 10 us for fools, And {'ll state the reason why.
11 today. it's happening all the over the country. | 11 The one that represents our district told
12 don' know how we're going to stop it with the 12 me there was no lagal argument he could make lo
i3 political people we have In office where we have the 13 solve our problem, water problem. Well, what good
14 whole Water Rasource Depaitment - hot all of them - 14 is he? '
15 -buta lot of people In the Water Resource 18 I'm fn opposition to the Oregon Water
16 Depariment are green, liberals, And { don't know 16 Resources plans to regulate wells on private
17 whal the Tribe and the liharals want to do, to rin 17 properly on the basks of the Klamath ad}‘udlcalion.
18 every farmer and rancher out of the counly or out of 18 We have lo look at history to sea what reaily holds
19 the valley or whatevear, but they're working really 19 true. When you talk about Tribal rights, 1 believe
28 hard at doing that. 20 they're entitied to everylhing that their treaty
2 Thank you, 21 says they're enlilled ta,
22 MS, WATSON: Thank you, Mr. Gallagher, 22 In 1986 -- or 1808, rather, two parcels of
23 Next | call Margaret Jacobs, 23 land were ceded out of the Klamath [ndian
24 Could you stale your name for the record, - 24 Reservation, ona for 621,824 acres cedad out of the
25 please? 25 resetvation in a boundary settlement agreement, for
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1 which they were pald $537,007,20 at that lime. This 1 Reservation Water Doctrine, I{ has carefully
2 area slarled about one mile wast of the current 2 examined, both the asserted water right and the -
3 lvory Pine Road and extended to the Quartz Mountain 3 speclfic purposes for which the land was reserved,
4 Atrea. In exchange for this payment, the Tribas were 4 and concluded that wilhout the waler, the purposes
5 required {o ceds, grant, and convey to the United 6 as a reservalion would ba entirely defeated,”
6 States all their claim, right, fitle and interest in 6 MSE., WATSON: Mr. Jones, one minute.
7 and to all this land. 7 MR. JONES: Okay, So the Courl declsions
8 In 1969, the Indian Claims Commission 8 --there's two other court declisions that determined
9 awarded the tribe $4,162,992 for this land known as 9 the limits of what adjudicallon can be, the Cappaert
10 the 1901 cessation agreemant. In 1985, the U.S. 10 decision, which allowed the Tribat rights to go Into
11 Supreme Court ruled, In Oregon Dapartmaent of Fish 11 adjudication, was a speclally created water right.
12 and Wiidlifa vs, Klamath Tribes, the 1864 lrealy's 12 ttwasn't a reserved right,
13 language indicates that the Tiibe's right to hunt 13 The ather court deciston | really want to
14 and fish was restricted to the reservation. The 14 menfion is Taylor vs, United States, 1930, . The Sth
18 1901 agreement's broad language accomplished a 15 Circult Court of Appeals rulad the faderal
16 diminufion of the reservation boundaries. 18 government cannot give the frlbes end stream waler
17 The second area was 87,000 acres in the 17 rights, that they wera already appropilated hy the
18 upper Willamson ares, and is currently owned by the 18 State. Since Oregon acquired Slate waler in 1858
19 Green Diamond Timber Company. In 1908 it was 19 and the Klamath Tribes, the treaty didn't happen
20 offered to the California/Oregon Land Company in 20 until 1864, the whole premise of taking water from
21 exchange for 111,000 acres of land patents the 21 the private properly ownars is flawad. The State
22 company owned within the reservation, as a resulf of 22 would do well to abuolish all its rules regarding
23 a liitle mititary road contract granted hefore the 23 well regulation on hehalf of the tribes,
24 Tribe's trealy establishing the reservation. The 24 MS. WATSON: Thank you, Mr. Jones,
25 {ribes were paid an additional $108,750 for this 25 Weall, some of you were a {iitle shori-
31 33
1 exchange, and in 1938, the tribes ware paid over §2 1 winded, so we have a littie time left. |s there
2 milllon mara in this exchange agreement to astablish 2 anyone who did not fill out a comment requast sfip
3 falf markel value, In both cases, the Tribal 3 that wants to speal? Anybody who want to speak that
4 counicls approved the seltlement agreamants. 4 didn't fill out & comment card?
5. n granfing the Tribes the right to water 5 Mr, Duarte, would you like to speak?
6 from private land oufside the 1954 reservation 6 What's that, sir? Comae on up to the front, and
7 houndaries, the Oragon Department of Waler Resourcas 7 we'll get you on the record. Please rastate your
8 has literally gone off the resarvation of legal 8 name, Five minutes.
¢ houndaries. Tribal rights are determined by lrealy, 9 MR. DUARTE: Okay. 1don't need five
10 known as federat reserved rights. Oregon Water 10 minutes. I'm Eric Duarte, and I'm an upper basin
11 Resources Department has mixed up waslarn waler law 11 irrigator. | belong to Sprague River Water Rasource
12 with Tribal rlghts they tried to extend and end 12 Foundation. Fm a board member. I've been there
13 claims to private land. The only time immemarial 13 quite a long time.
14 tights the indians have are hunting, fishing, and 14 We stippor — we dlsagree with a lot of
15 gathering rights. Water righis cannot ba separated 15 the rutes that are In this. Okay. We don't agree
16 from these rights, 16 with them. But wa do support the two-ysar portion
17 In the Adair declstons, the federal courts 17 where we can try to be an the rulemaking committes,
18 ruled the Tribes were aentitled 10 enough water o 13 try to get our -~ try to flgure out whers we're at
19 suppon tha modern standard of living regarding 19 with all thls, Wa've all got to get on the same
20 hunling and fishing righis. OWRD, Qregon Waler 20 page at one point or ancther. If it takes us two
21 Resources Departmant, declined to even datermine 21 years to get there, il's going fo take us two years,
22 what a modern standard of living is in this contexl. 22 But at that point in tims, we'ii be able tq irrigate
23 This is important, because In the Unlted Stales vs, 23 a litlla bil, We'll ba able to suppost our families
24 New Mexico, the U.S, Supreme Court wrote, "Noting 24 and our community as well, and {ry to gst to the and
25 that each time this court has applied the Implied 25 and try to make same kind of rules thal will fit,
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1 hopefully, evarybody. 1 consideration, our future water rights, That's all.
2 You know, we've basn there quile a long 2 Thank you. )
3 time. You know, il's funny. Fm going lo tell you 3 MS. WATSON: Anyone alse who would fike to
4 alittle story, and | want everybedy to think about 4 speak? We have some time left. If you have a
5 {his. But about five, six years agb -- probably six 5 corament, if you wouid just Iike to hang around, we
& orseven years agoe, we ware coming back from Kiamath 8 can have conslderations an the slde. Anybody else
7 Falls, and wa had a water rally in town, And ['ve 7 want to have a comment that's on public record?
8 got a four-year-old son sitling In back in a car 8 All right. | appreciate everyona coming.
9 seat, He's listening to all of us talk about all 9 | know i's bean a horrific trip for just about
10 this water and all this stuff, and he sald, Dad, 10 avaryhody {o get here -- well, except forme. Solt
11 what's going to happen to the polywogs? 11 do appraciate your time. Please drive safe going
12 You know, a four-year-old kid in the back 12 home. Thank yau for your comments. They will be
13 seat can understand that there's a whole lot more 13 Incorporated into the public record. And again, if
14 animals and a whole Jot more agualtic lifa that llves 14 you'd fike to stay around and just yack, we dre here
15 in those Irrigatian ditchas and In those fields than 15 tolisten. Aliright. Okay. Thank you very much,
16 just one fish or two that go up and down that river, 16 {Wheraupon, the meeting was adjourned.)
17 And he's four years old, There's a lol more {o this 17
18 than just ona fish or lwo going up and down the 18
19 river, And I'm saying ranching and everything. 18
20 We'va all got to get together, otharwisa it's nat 20
21 going to happen for any of us. 21
22 That's it. 22
23 MS. WATSON: Thank you, Mr. Duarte, You 23
24 havs five minutes. 24
25 MS. POWLESS: My name is Willa Powlsss, 25
b 37
1 and I'm an envolled Kiamath Tribal member. And | 1 CERTIFICATE
2 just wanl o go on record and say that | also oppose 2
3 the propased rules. And 1 think there neads to ha 3 {, Robyn Fiedler, do hereby certify that the
4 more discussion from both sldes, | do want o state 4 proceading named hereln was professionally tranacribed on
5 that Tribal water rights are inhsrant water rights, 5 the date set forlh in the cartificate harein; that }
6 They're ahorlginal waler rights, They existed 6 transcrined all testimony adduced and other oral proceedings
7 hefora the trealy, and thay existed before this 7 had in the foregolng matier; and the the foregolng
8 country was even boundad. So those rights weren't & transcript pages constitute a full, trus, and correct record
9 granted to us. We've always held them, and that's 9 of such testimony adducad and oral proceeding had and of the
10 why wae still hold them. 10 whole thersof. :
H As the last gentleman [ust said, there's 11
12 other rasources at stake, not just, you know, water 12 IN WITNESS HEREQF, | have hereunto sat my hand this
13 and fish. Bul we have a ot of Ttibal rights that 13 29th day of March, 2019,
14 we utilize that might not, you know, be -- 14
16 hasically, the water is impacting our other 15
16 resources such as basket-weaving resources, We use 16
17 the tules and different things. We have wokas. We 17 18! Robyn Fiedier
18 have a lot of different resources that are being 18
19 impacted, and those need (o be taken Into 19
20 consideration when make these kind of rules, 20
21 And also, when we talk about water rights, 21
22 we naad to conglder future waler rights. If everwa 22
23 are to obtaln land back -- which Is something we all 23
24 slrive for - we're going to be using more 24
25 groundwater as well. Sowa need to take that into 26
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/ : Attachment 1

W/ ‘ IV l | | A Klamath Water Users

ASSOCIATION

Phane (541) 883-6100 ~ Fax (54}) 883-8893 -~ 735 Commercial Street, Suite 3000 Klamath Falls, Oregon 57601

January 30, 2019
Via Electronic Mail Only

Ms, Racquel Rancier

Senior Policy Coordinator

Oregon Water Resources Department
725 Summer Street NE

Salem, OR 97301

& racquel.r,rancier@oregon.gov

Re: Comments on Proposed Interim Rule — “Upper Klamath Basin Groundwater
Use Regulation to Protect Senior Surface Water Rights”

Dear Ms. Rancier:

On behalf of the Klamath Water Users Association (KWUA), thank you for the opportunity to
A participate on the Rule Advisory Committee (RAC) for the proposed interim rule titled “Upper
Klamath Basin Groundwater Use Regula’uon to Protect Senior Surface Water Rights.”

KWUA is a non-profit private corporation that has represented Klamath Reclamation Project
farmers and ranchers since 1953, The Klamath Project (Project), authorized in 1905, is home to
over 1,200 family farms and ranches. Project facilities store or deliver water for approximately
200,000 acres of productive farm and ranch land, most of which is diverted from the Klamath
River system. The Project water users are among the senior surface water right holders that the
proposed regulation seeks to protect.

At this time, KWUA takes no position on the ultimate effect of the proposed interim rule (i.e.,
the number of wells that will be subject to regulation during the interim period), However,
KWUA does have several concerns regarding the current language of the proposed interim 1ule,

1. The Proposed Interim Rule’s Definition of “[D]etermined Claim” Lacks
Clarity '
KWUA proposes to modify the definition as follows:
“Determined claim” means a claim for surface water as provided in the Amended
and Corrected Findings of Fact and Order of Determination issued enMareh7;

2033-and on April-10 February 28, 2014, and subject to regulation pursuant to
[ _ ORS 539.170.



mailto:racquel.r.rancier@oregon.gov

The Amended and Corrected Findings of Fact and Order of Determination (ACFFOD) is the
currently operative order that is subject to regulation in the Klamath Basin pursuant to

ORS 539.170. The Oregon Water Resources Department (OWRD) issued the ACFFOD on
February 28, 2014.

2. The Definition of “Upper Klamath Basin” is Potentially Ambiguous

KWUA understands that the geographic scope for application of the proposed interim regulation
includes areas surrounding and tributary to Upper Klamath Lake, including groundwater, the

Wood River, Williamson River, Sprague River (and tributaries), and the Klamath Marsh and its
tributaries. The phrase “Upper Klamath Basin” is often used in different contexts with various
meanings. For example, in the Klamath Basin Compact, “Upper Klamath River Basin” generally
includes all of the Klamath River Basin in Oregon, See ORS 542.620. To add clarity, KWUA

suggests the use of the phrase “Upper Klamath Lake Drainage Area” to describe the area subject v
to the proposed interim regulation, in place of “Upper Klamath Basin.”

3. The Proposed Interim Regulation Impt operly Includes Klamath Basin-Wide
Findings

The proposed interim regulation provides that “[i]n the Klamath Basin, groundwater and surface
water are hydraulically connected.” See Proposed OAR 690-025-0040(1), “Klamath Basin” is
not defined in the proposed interim regulation, but presumably includes some area larger than
“Upper Klamath Basin” or the “Upper Klamath Lake Drainage Area.” The title of the proposed
interim regulation is “Upper Klamath Basin Groundwater Use Regulation to Protect Senior
Surface Water Rights.” The proposed interim regulation is limited to “Upper Klamath Basin”
and should not inchide regulatory findings relating to geographic areas outside ils scope.

KWUA appreciates the opportunity to provide these comments on the proposed interim rule and
looks forward to continued participation in this process.

Sincerely,

Mark Johnson
Deputy Director
Klamath Water Users Association
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LEE TRAYNHAM
P.O. BOX 769
ARBUCKLE, CA 95912

My name is Lee Traynham, | am the Chairman of Wood River District improvement Company
(WRDIC) and own a ranch in Fort Klamath. WRDIC has invested a lot of money in development
of the six wells allowed by water right Permit G-17506. We did this based on the existing
Division 25 rules as they existed when they were first adopted, We went to considerable extra
expense In construction the wells to satisfy the conditions for not impacting surface water as
outlined in Division 25. The resending of Division 25 and ragulation of groundwater according to
Divislon 9 rules caused sever harm to the members of WRDIC in 2018.

Therefore | want to go on record, for myself and on behalf of WRDIC, as very strongly
supporting the proposed changes to Division 25 and the drafting of groundwater regulation
rules specific to the Klamath Basin to be completed in 2021,

Because of the Investment WRDIC has put into the wells, based on OWRD conditions in the
permit and the original Division25, WRDIC has no option but to pursue the use of these wells
either through the OWRD rule malking process of through the court. We would much rather
reach a reasonable sofution through the rule making process.

Thanks you for the opportunity to provide comments,

L, W
LeeTraynham ?

4‘
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My name is Mike LaGrande. I own a ranch of almost 1400 acres in the Fort Klamath area.
l'am also a Board member of the Wood River District Improvement Company.

I want to go on record as strongly supporting the proposed rule changes to Division 25,

The implementation of the Final Order of Determination of the Klamath Adjudication and
the regulation of groundwater according to Division 9 has had a devastating impact on my
ranch in Fort Klamath. In 2018, 1 was able to grow less than one fourth the pasture
historically produced. The proposed rule change to Division 25 will not come close to
making me whole, but the rule change along with other measures [ am taking might lessen
the impact to my business.

Thank you for the opportunity to comment and [ hope the adoption of the proposed
changes to Division 25 leads to a reasonable adoption of permanent rules in 2021.

Mike LaGrande
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Anthony & Mary Booker
PO.B.177

61137 Hwy 140 E

Bly, OR 97622

Ph: 541 353 2261

February 17, 2019 By email to: racquel.r.rancier@oregon.gov

Racquel Rancler, Senior Policy Coordinator
Cregon Water Resources Department

725 Summer St. NE, Suite A

Salem, OR 97301-1271

PUBLIC COMMENT RE: PROPOSED INTERIM RULES: OAR 690-025-0020,
-0025 AND -0040.

After reviewing the above-referenced proposed rules, atiending both RAC
sessions, listening to argument from many perspectives and providing
argument, we conclude that the proposed interim rules are a reasonable
compromise and should be adopied by the Commission immediately.

\Ma look forward to discussion towards the Department framing a
comprehensive Basin Management Plan during the next two years which
accommodates all interests,

Anthony and Mary Booker

~
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Michael Harding
PO.B. 203

Bly, OR 87622
Ph: 541 281 6846

February 17, 2019 By email to: (&quel.rrancier@oregon.gov

N Geguel Rancier, Senior Policy Coordinator
Oregon Water Resources Depariment
725 Summer St NE, Suite A
Salem, OR 97301-1271

PUBLE MMENT RE: PROPOSED INTERIM RULES: OAR 880-025-0020
0025 AND -0040.

After reviewing the above-referenced proposed rutes we conclude that the
proposed interim rules are a reasonable compromise and should be adopted by
the Commission immediately.

We look forward to discussion towards the Department framing a
comprehensive Basin Management Plan during the next two years which
accommedates all interests,

i

7,
Michae! Hardig” d
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[ 8er sl Ransier, Benior Policy Coordinater
Cirsggean Water Hesources Departierit
125 Gornensr BAL WE, Bulte A
Halem, OR 673011271

PUBLIC COMMERT BE: PROPOSED IMTERUA R

After roviewing the above-referenced proposed rules we conchuge that the
proposed interim rules are & reasonable compromise and should be adopted by
the Corrnigsion immediatety.

We Jook forward to discussion towards the Department fram ,
comprahensive Basin Management Plan during the next two years which
accommaodates ail Interests,




- Raoquel Rancier, Senior Policy Coordinator

© Yargument, we conclud

Bly Water & Sanitary District
61138 Highway 140E

Bly, OR 97622

Ph: 541 353 2562

February 17, 2019 | By email torrrgquel.rrancier@oregon.gov
Oregon Waler Resources Department

7256 Summer St. NE, Suite A
Salem, OR 97301-1271

PUBLIC_ COMMENT RE: PROPOSED INTERIM RULES: OAR 690-026-0020,
20025 AND -0040,
‘After feviewing the above-referenced proposed rules, attending both RAC. -

‘.{}js'essions, listening to argument from many perspectives and providing
e that the proposed interim rulgs are a reasonable

compromise and should be adopted by the Commission immediately.

We look forward to discusslon towards the Department framing a
comprehensive Basin Management Plan during the next two years which

accommodates all interests,

sz / Vs /
EW/S/teve Cornell, President
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February 19, 2019

eJa the Oregon Water Resources Department,

The purpose of our government is to equitably protect its citizens and it resources. This purpose is
accomplished through the creation and enforcement of laws that provides a framework that will not infringe

on the freedom of those citizen who consent to be governed by these laws.

Those who are elected or appointed the task of administering these laws ARE NOT MORALLY SUPERIOR
persons. Administrators are required to abide by these same laws. They are also required to be held to a
higher standard of behavior that comes as a cost of the trust that citizens place in these administrators.

The actions and history of administrators of Oregon Water Resources Department has been displaying a
distinct lack of respect for their fellow citizens. In one specific example, respect has not been demonstrated
by changing the sclentiflc assumptions that OWRD must use in calculating the amount of water that ranchers
use In making hay. When It was pointed out to an administrator that at least four flaws exist in this model,
and when it was requested that the model be corrected to reflect reality, the response from the administrator
was an emphatic refusal to make any changes.

When have these administrators demonstrated distinct attitude of moral superiority? A specific example
occurred when, at a recent apen house, ih a condescending manner, an administrator remarked that he “just
wished there was a way to explain the water model in a way that we could understand”.

We are your fellow citizens. We are intelligent enough to discern that the modeis that are being forced on us
ire not accurate. They do not reflect the reality. These models are being used to force harm on our freedoms
and livelihood.

Since the inaccurate science belng used to justify these actions is not allowed to reflect reality, then these laws
are clearly being used for political reasons. ORWD has not only an obligation to protect natural resources and
society, but they also have a MORAL obligation to be equitable in their administration. OWRD's current
actions break down the socletal framework that protects citizens. The attitudes of the administrators destroy
the trust of their fellow citizens. The economic and etotional hardships caused by politically motivated, false
scientific-based enforcement are unfalrly suffered by those who have caused no harm.

Every persan, regardless of their station in life, will at some point need to give an accounting of their life’s
choices and declsions, OWRD administrators — each and every one of you — will at some point be required to
answer for the grief and stress that YOU are choosing to inflict on others. Even the science of OWRD cannot
deny this most basic law of life.

You are inflicting harm on our family. On our nelghbors. On our community. And you will be held responsible
for this, Take this into consideration while you spend the next two years making those “permanent rules” for

the Klamath Basin.

~ Ann SeCoy
_seatty, OR
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~_ PRYBYL Stephanie H * WRD

" From: RANCIER Racquel'R * WRD

Sent: Tuesday, February 19, 2019 10:07 AM
To: - PRYBYL Stephanie H * WRD; GALL lvan K * WRD
Subject; FW: Division 25 comment

From: Hollie Canhon [mailto:hcannon@waterrightsofutions.com]

Sent: Tuesday, February 19, 2019 9:13 AM

To: RANCIER Racquel R * WRD

Cc: Lee Traynham (traynham@frontiernet.net); Buckley Cox (info@traynhamranch.com); Michael LaGrande
{mlagrande@sunvalleyrice.com); Robert Wallace; Cathy Waters

Subject: Division 25 comment

Racquel
I am the contract manager of Woaod River District improvement Company (WRDIC). It is my duty to get water to the land
of WRDIC. The irrigation season of 2018 was a disaster because of the regulation of wells by Division 9 rules.

OWRD needs to do a better Job of developing the knowledge of the connectivity of groundwater and surface water. And
a better job of communicating to the fandowner the impact of each individual well to surface water. At this time,
OWRD eannot provide me with the calculations of the impact of the WRDIC wells on the surface water. Maybe the wells
are connected to surface water, but without the individual calculations, it feels.like there is a blanket regulation that
may or may not be correct.

Permit G 17506 requires the wells of WRDIC to be “continuously cased and continuously sealed to a minimum depth of
400 feet below land surface”. This condltion and the fact that the permit was Issued implies that OWRD found that by
meetlng the conditions of the permit, the wells would not Impact surface water. Further, the old Division 25 rules said
wells continuously cased and sealed to 500 feet would keep the welfis from being regulated because of surface water
connection. Therefare WRDIC spent a lot of maoney to meet the conditions set by OWRD to gaih security that the wells
would be able to operate. Then, In 2018 OWRD pulled rug out from under WRDIC, with devastating

consequences. WRDIC put faith in what was sald by OWRD and invested about $2.5 million to complete the

wells. WRDIC is one of the parties who intends to bring a lawsult against OWRD if the Division 9 rules remain in effect.

But, WRDIC would much rather work with OWRD to settle these issues outside the court. Therefore WRDIC strongly
supports the proposed Division 25 rules. WRDIC looks forward to collaboratively working with OWRD and the other
interests in the water resources of the Klamath Basin in the development of the rules that will replace the Division 25
rules in 2021, Until then, the proposed Division 25 rules should be adopted as soon as possible,

Thank you for this opportunity to commaent.

Hoilie Cannon

Water Right Solutions, LLC
Office; 409 Pine 5, #311
Klamath Falis, OR

Mail: 3246 Hammer St
Klamath Falls, OR 97603
Phone: 541-821-5848
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Oregon Water Resource Comimission
725 Summer Strect NE, Suite A
Salem, OR 97301-1271

February 21, 2019

Cominissioners:

I was a member of the Rules Advisory Committee that met in January 2019 for the purpose of
providing feedback on the draft intexim rules for the Upper Klamath Basin.

In ORWI»’s “Need for Rules” section in the “Notice of Proposed Rulemaking” filing it states
that “In the Klamath Basin, significant amounts of groundwater discharges to surface water, such
as springs streams, and rivers. Pumping wells capture some of this water reducing the amount of
surface water”,

[ don’t remember that any RAC members disputed that some Wells might interfere with surface
water but they did stress that this would not be the case with all wells within the Upper Klamath
Basin or in fact the entire Klamath Basin,

These statements from the majority of the RAC members prompted them to request that each
well be tested individually to conclude if a well is definitely interfering with a surface water
source prior to regulating-off that particular well.

Also stated was, “In the 2000°s through present, significant data were collected in the basin and
several reports documented hydraulic connection between surface water and groundwater in the
basin”, Does this mean that several other reports did not document hydraulic connection? This
was not answered during the RAC meetings. The majority of RAC members did not agree with
ORWD that surface water and groundwater are hydraulically connected,

And, “Regulation under the existing OAR 690-009 statewide rule has resuited in litigation,
prompting these proposed basin specific rules”. Does this mean that the well irrigators of the

Klamath Basin are to be discriminated against and not be allowed our constitutional right to
litigate if so desired?. :

Also, I do not agree with the proposed OAR 690-025-0040 sections (1), (2), (3) and (4).

Sincerely,

Joan Amaral Sees
Beatty, OR
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* February 21, 2019

Before the Oregon Water Resources Commission
Testimony of Roger Nicholson on Proposed Division 025 Rules

The Nicholson family has been ranching in the Wood River Valley since the late 1800s.
'own several tracts of land with pre-1909 water rights that were decteed in the prior Wood River
adjudication, as well as water rights that have been adjudicated in the XBA. I am also the
president of Fort Klamath Critical Habitat Landowners, Inc. (“Fort Klamath™), an Oregon non-
profit formed to facilltate research and legal advocacy regarding water rights of the Wood River
Valley watershed and other water bodies to protect people and water resources; and, to educate
and involve the public in sustaining water rights.

Iimigation water is critical in order for my business to grow feed for cattle through the
summer. However, all of my surface water rights have been put at enopmous risk as a result of
OWRD’s erroneous quantification of instream flows for the BIA, The Department set the
instream flows so high that surface water for irrigation in the Wood River valley is exteemely
limited. As a result, unless or until those instream flows are corrected as part of the adjudication
process, groundwater is ofien my only available supply for a lot of my acreage, 1 have invested
hundreds of thousands of dollars to develop wells as & supplemental source of water. 1 have ‘
relied on OWRD’s division 009 rules promiising that no wells located more than one mile from a

surface water source will be regulated in the absence of a statutory critical groundwater

determination, I purposely drilled my wells outside of the one-mile zone so that I could rely on
these wells for irrigation during times that surface water Is unavailable. 1 am not alone. Other
irrigators, the City of Chiloguin and other municipalities have spent, or financed, millions of
dollars to drill wells outside of the one-mile zone.

Despite these investments and the importance of groundwater as a supplemental source of
irrigation water for when surface water is not available, the Department shut off more than 140
wells last summer based on the enforcement of the unrealistic and unobtainable instream flows
the Department awarded to the BIA. Because my wells ave outside of the one-mile zone, 1 was
fortunate to not be among those that wete regulated. But I am concerned by the Department’s

approach fo regulation last summer, regulating all those wells off without giving them any prior

due process. I also have concems about the practice of the Department relying on hydraulic
modeling that has little ground-truthing supporting its assumptions and predictions, Finally, I am
alarmed and object to the Department’s decision to go forward with attempting to declare
scientific facts in these proposed rules, which touch on issues that are very much in controversy,
Although I appreciate that the Department has tempered these rules by stipulating they will be
not establish future precedent, that is all the more reason to Jeave the controversial sclentific
findings out of the rule. - :

I served on the Rules Advisory Committee for the draft yules under consideration today.
I submitted suggested changes to the rules (attached), which went largely unadopted by the
Department. Although I still prefer my proposal, I support the Department’s overall approach of




backing off on regulation to provide a two-year period for the parties to try to resolve these
difficult issues. The one issue that this Commission needs to strengthen is the one-mile
protection under the Division 009. As ! have stated, there are a lot of us in the Klamath Basin
that have made huge investments to drill wells outside of the one-mile zone. Those wells must
be given regulatory assurances they will not be regulated in favor of surface water rights in the
future, no matter what the outcome of the Department’s future rulemaking processes in the basin,
Howaver, I understand the fact the Department is stipulating that these rules do not establish
precedent for future regulation. This leaves those of us who have relied on representations from
the department that there will be no calls on wells beyond a mile without any long term
protection, These representations have continued with recently the department granting an
extension of time on an expiring permit in order to drill new wells to replace several within one
mile of a stream. The investment in the new wells is estimated to be over $500,000. In division
009 and the former divisien 25 rules protections for wells over one mile from surface waters
have been continually in place, In summary, while today I urge the Commission to adopt the

_nules to provide numerous Upper Basin limigators much-needed relief I urge the commission to

strengthen the protections for wells located outside of the one-mile zone by a provision that
automatically puts division 009 and the former division 25 protections back in place upon the
new rule expiring. '
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Commissioners:

' I am writing to ask you to oppose the proposed water resources tules. Even though these rules

7 are temporary, they set a dangerous precedent for how water is managed in the west by codifying the
fallacy into law that alt surface water and ground water is connected. Water Resources has done
studies that have concluded the opposite is true in many instances, but this rule isn’t about science.
This is purely a political move to further diminish agriculture in Klamath county, and eventually the
whole state. Currently, ground water is supposed to be managed separately from surface water. There
are a lot of good reasons for that. If all groundwater is connected to surface water, then well
consfruction standards are no longer needed, Also, this rule change could impact hundreds of
Department of Environmental Quality sites in Klamath County, They setiled cases based on the
science that showed no interference between surface and groundwater. If real science is to be ignored -
and this political opinion is codified into law, those setflements will be moot.

I am also very concerned about the way that these rules have been created, I attended both rules
advisory committee meetings and it greatly concerns me how Water Resources completely ignored the
suggestions of the members on that commitiee. Tt seems that Water Resources has an agenda and is
going to push these rules through no matter what.

These rules are being touied as necessary to allow Water Resources time to engape the
community and create permanent rules. Thus far, Water Resources has completely ignored the
concerns of the community. How are these rules going to change that? 1 don’t think that they will.

I urge you to either reject these rules in their entirety, or at least remove the part about all
surface and groundwater being connected. This rule bodes ill for all water users in Oregon.

Thank You,

Susan Topham
Rancher in the Sprague River Valley
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THE KLAMATH BASIN
WATER RIGHTS
ADJUDICATION

HOWTO FILE A CLAIM--SHOULID> £ FILE?

WHAT AREA IS BEING AUJUDICATED?

The Diveclor of the Water Resources Department has fited a notice to begin an adjudication of the
water rights of the Ktamath River and Iis tributaries, According to slate law and repulations ihis
includes ail waters that drain to the Klamath River. All water right holders within the Klamath
Basin will be bound by the final deiernalnation of this adjudication.

Portions of the Klamath Basin have been previously adjudicated. These previously adjudicated areas
include: the MNorth and South Forks of the Sprague River, Anna Creek, Cherry Creek, Four-Mile Creek,
Seven-Mile Creek and the west side ol Wood River, The Lost River is not considered to be part of the
Kiamath River drainage basin in Oregon, Claims to use water in the previously adjudicated areas may
not be filad unless you or your oredecessors were not notified at the ime of the adjudication,

WHO MAY FILE A CLAIM IN THE KLAMATH ADJUDICATION?

You may file to participate in the Klamath adjudication if:

1) You elaim to have a use of surface water from a spring, creek, stream,river or Jake that
begen before February 24, 1309 and the use has been continuous shice then;

2} You have a clalm to a federal reserved xight;

3} You are an Indian clairing a right to practicable frrigable acreage:

4} o liave a claim based on an indian reserved right for practicable irrigable acreage
andd have developed that right within § years of purchase of the lands; or,

5} You are a surface water right holder within the Klamath basin and wish to have the

npportunity to contest the claims of others.

WHAT IF 1 RECEIVE WATER FROM AN IRRIGATION DISTRICT OR FROM THE
1.5, BUREAU OF RECLAMATION?

Blther the irrigation districts or the (1.5, Bureau of Reclamation may choose to file a clalm for all of
their customers, A water right will be allowed only once for each valid clalm. You may check with
your irrigation district, or the Bureau of Reclamation, or the Oregon Water Resources Deparinent lo
determine if your property has been mapped and inctuded as part of a larger clair.

1f you only use water from a groundwater source or from a mumieipal water supply then you need not do
anything further. You will not be a parly to this proceeding,.

WHAT HAPPENS AFTER I FILE THE CLAIM?

The Water Rasources Dapartment reviews each claim {6 determine if it is complete and accurate. All
claims and maps are gathered together, In about one year, notice will be sent to all parties to come and
examine all of the evidence, Those who are participants may [Hle contests against any other person’s
clalm. Contests are resolved either by the concerned parties or as & result of separate hearings.
Findings are prepared by the Department and submitted 1o the Klamath Civeadt Court, The Court
holds hearings and lssues s final decree on all of the vested water rights. There is an opportunity to
appenl the Court's decision.

chiwized by T Wl



http:pUicha.se

WHAT SHOULD I DO NOW?

If you use water directly from a spring, creek, lake, ditch or stream, decide if you will file a claim as an
Individual or as part of a larger district. If you wish to file your own claim, complete the enclosed form
as best as you can and bring it with you duting one of the times listed on the enclosed notice.

Your claim must Include facis requested on the enclosed forny

Your name and address.

The stream from which waler is taken,

How you use the water. !

How much water is used,

The date water wag first put to use on your lands from that stream.

canEs

A large number of water uses in the Klamath Basin have been mapped by the Water Resources
Department. The maps were prepared as a result of persons fling a notice of intent to file a claim In
1877, You may check the mapped area and Depattment fles for your property at the time you file your
claim. If your claim has not been mapped, you must have a map prepared by an engineer,surveyor, or a
certified water rights examiner,

The facts of your claim should be documented as best you can with coples of land patents, deeds,
coniracts, and/or casements. Proof of uses of water may include statements from persons who know about
the historical use of the waler, lefters, county records of an {ntent to use water, or other documents from
the original developers of the water use. You must pay the fees listed below at the time you file your
clatm,

WHAT USES OF WATER CAN I CLAIM?

Only water that 1s used without waste can be clalmed. Uses may include: .

a. Domestic use for a household Including up to 1/2 acre of Jawn and garden, and ivestock
for the family's use.

b, Stock waler for animals for commercial sale, or for wildlife,
€ Irrigation of any erop.

d. Commerelal, industrial, or municlpal uses,

e, Power development or mining,

£, Other uses, as can be documented.

HOW MUCH DOES IT COST TO FILE A CLAIM?

When you file & claim you must pay a fee,

For Irfigation Uses:  $2.00 for each acre of imigated lands up to 100 acres.
$1.00 for each acre over 100 acres, or a inlmeurm fee of $30.00.

For Power Use: $2.00 for each theoretical horsepower (thp) up to 100 thp.
$ 0.50 for each thp over 1Y thp up to 500 thp
$ 0,35 for erch thp over 500 thp up to 1000 thy and
$ 0.25 for each thp over 1000 thp.

For Bach Other Use:  $200.00 for the first cubic foot per second of pumping rate or fraction thereof,
$ 50,00 for each additlonal cuble foat par second.

WHAT HAPPENS IF I MISS THE DEADLINE?

If you fall to file during one of the times Hsted in the enclosed notice, you will be stopped from maxing
any ¢laim o the use of the water and wilk have forfeited your right to the use of the walers. You raay
request an extension of dme for providing documentation of your claim, 1f you file the form and minfrmurm
fess by the deadline in the attached notice.

WHO SHOULD I CONTACT IF I HAVE QUESTIONS?

If you have have questions aboul filing a claim please call our Salem office at 378-3066,
To avold the crowds and to make better use of your time, please call for an appointment at 883-5533,
after onr Klamath Falls phone s available, beginning 10:00 am Wednesday, October 10, 1450,
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Oregon Water Resource Commission |

725 Summer Street N.E., Suite A
Salem, OR 9730-1271

Commissioners:

i am Virginia Topham. | am a cattle rancher in the Sprague River Valley. |
have been a land owner and have continuously irrigated on our family
ranch for 48 years. My children were born, raised, and still reside on the
ranch. They represent the third generation on the land. This is our fife and
our heritage that is being threatened with destruction by OWRD's
unreasonable, illegal, and unproven tactics. | have several concerns about
OWRD changing the rules all the time. How are we to operate our family
cattle ranch when our water is always in jeopardy? This land has been
continuously irrigated for over 150 years. Without water the ranch
becomes desert. Three successive OWRD directors told us told us that if we
wanted water fong term we needed to drill wells. 1n fact, OWRD financed
many wells in the area in the 1980's. You have taken away all our surface
water. When the surface water was adjudicated years ago, we received a
letter from QWRD stating that if we had a ground water supply we were
not a party to the proceedings. I'm sure you know how that worked out!
Our ground water has never been adjudicated yet last year our well was
called because we are within one mile of Whiskey Creek. What happened
to first in time? Now you say we can have water for two years, then what?
Frankly, we don't trust you. You say you are going to be studying the
situation but Ivan Gall says your science cannot be questioned. | thought
America was built on the principle that " one is innocent until proven
guilty.” OWRD says groundwater and surface water are hydraulically
connected. Your computer modeling no way resembles the real world.
Apparently the State of Oregon says "we are guilty until we prove we are
inhocent." We cannot prove a negative. You are making a political
decision, not a decision based on science. | just hope you are aware of the
ramification of your political decision because many lives and livelihoods
are being destroyed.

Thank you for your time.

Virginia Topham

Flying T Ranch

35133 Sprague River Road
Sprague River, OR 97639
cattle@flyingtsalers.com
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February 25, 2019
Racquel Rancier
Senior Policy Coordinator

Oregon Water Resources Department

725 Summer Street NE, Suite A, Salem, QR 976301

Re: Klamath Tribes comments for Commission on OWRD Notice of Proposed Rulemaking
Dear Racquel:

On behalf of The Klamath Tribes I would like to submit several concerns and comments for consideration
by the Department and Commission regarding OWRD's Notice of Proposed Rulemaking Including
Statement of Need and Fiscal Impact issued on January 29, 2018. Given the hydrology of the Klamath
Basin, the proposed draft interim rules will resuit In loss of flow to adjudicated senior water rights to the
henefit of non-adjudicated junior groundwater users. The Klamath Tribes, supported by various
members of the RAC, put forth a series of revisions to OWRLDY's initial proposal, but none of these
changes were implemented into the current draft, The Tribes’ propased modifications wauld allow for
appropriate domestic use while still providing the protection senior surface water users are entitled to

. under Oregon's prior appropriation system. Consideration of the Tribes’ proposed changes is warranted
p

and necessary to ensure the Department remains in compliance with its statutory obligations.

Oregon Revised Statute 537.525 requires that beneficial use of groundwater be made only within the
capacity of available resources. in the Upper Klamath Basin, groundwater and surface water are
extensively interconnected and groundwater resources are a significant source of flows for surface
streams and rivers. The Klamath Tribes possess adjudicated water rights for instream flow in many of
the streams and rivers of the Upper Klamath Basin, which are for the benefit of the Tribes' treaty
resources, the use of which redound to the benefit of many groups and individuals. The majority of
these streams and rivers are spring fed or otherwise depend on groundwater for meaningful portions of
their base flows. Further depletion of groundwater will impact these surface flows by over allocating
available water resources. Over allocation will result in negative impacts to treaty resources and
uftimately numerous groups and individuals, including adjudicated strface water users.

Groundwater/Spring fed sources are extremely important to both native Redband trout and ESA listed
sucker species and used as both spawning and thermal refugia habitats. All of the spawning habitat of
the Upper Klamath Lake Redband Trout fishery is reliant on groundwater sources. Decreases in
groundwater sources have also coincided with a decrease in the spawning population of Redband Trout,
Sound management of water resources within the Upper Klamath Basin is necessary to maintain access
to habitats provided by groundwater sources. Over allocation of groundwater resources through
development of unsustainable OAR’s including interim OAR's is not acceptable and should not be
abetted by the Department. '

itis my belief that both current OAR’s under Division 25 {possible regulation of 40 wells} and Division 9
{possible regulation of 140 wells) are inadequate for protection of current surface water claims and the
Klamath Tribes consequently would welcome the development of a protective set of Basin Wide Rules.
Indeed, a comprehensive set of Basin Wide Rules are necessary in order to properly protect the
adjudicated water rights of the Upper Klamath Basin, The Klamath Tribes understand that OWRD is




prepared to hegin a process to promulgate such rules. The Tribes support and look forward to
participating actively in that process.

The proposed interim Division 25 rules, however, are even lass protective than the current rules, leaving
only 7 wells in the Upper Klamath Basin susceptible to regulation. Paring back groundwater regulation
in this way would result in increased groundwater use, an outcome that is neither sustainable nor
responsible. Under current conditions, many of the Tribes’ instream rights protecting treaty resources
are rarely met, most likely at least partly as a result of groundwater extraction. ORS 537.525 also states
that reasonably stable ground water levels are to be determined and maintained. Stabllity of
groundwater should require maintaining levels that provide for the satisfaction of adjudicated instream
ciaims and the protection of domaestic uses,

The Klamath Tribes’ proposed changes to the interim Division 25 rules, if adopted, could allow for
protection of senior water users without-impacting domestic uses. We strongly advocate for their
inclusion in any final rules adopted by the Commission,

“

Proposed changes with brief descriptions:

590-025-0020:

{2) “Existing Rights of Record” means authorized groundwater uses, determined claims,
groundwater registrations, rights arising under federal law and surface water rights.

This recommmended change was meant to protect any federal reserved rights not inciuded in an
Adjudication, :

{9) “Well” or "wells” means a well as defined in ORS 537.515(9} that is located in the Upper
Klamath Basin and s used to beneficially withdraw water for authorized groundwater uses
[imited to meluding domestie, stock, irrigation, industrial, municipal and aquifer storage and
recovery uses. ' %

The striking of domestic and municipal wells needs to include a moratorium on future
applications or cap on current use during the interim while basin wide rules are developed.

This recommended change was meant to protect domestic use consistent with past water calls. Under
the current proposed rules, a call could impact all wells, including domaestic ones.

690-025-0040:

{1) in the Kiamath Basin, there is a rebuttable presumption that groundwater and surface water are
hydraulically connected. To rebut this presumption, the party withdrawing or seeking to
withdraw groundwater must demonstrate to the Department by ciear and convincing evidence
that no hydrologic connection exists between the groundwater reservoir being withdrawn or
proposed to be withdrawn and surface water, and that such groundwater withdrawals have no
measurable depletion to senlor existing rights of record.

This recommended change would be consistent with current state of the science yet allow for new
science to be produced, just not at the State’s or senior water user’s expense.

{6} The Department say shall regulate wells that are located a horizontal distance equal to or less
than 500 feet from a source of surface water rights whenever a valid call for surface water is



made and the Department is regulating in accordance with the users’ existing rights of record.
Underthis-rulerthe-Department-willnetrepulate wells-located-a-herizontal- distance-greater
than-500-feet-from asourco-ofsurfacawater

This recommended change would consider groundwater within 500 feet as being directly connected to
surface water, requiring regulation, Deleting the last sentence be consistent with current state of the
science by allowing for the possibility of regulation beyond 500 feet where appropriate.

(7} Whenever a valid call for surface water is made and the Department is regulating in accordance
with the users” existing rights of record, the Department may regulate wells that are located
horizontal distance greater than 500 feet from a source of surface water rights if such regulatian
will provide effective and timely relief to the right{s) for which the valid call has been made.

This recommended change would be consistent with current state of the science and OWRD's statutory
obligations by allowing for regulation beyond 500 feet where appropriate.

Make the following revision to new proposed Subsection 7, {OAR 690-025-0040(7), as follows:

{78}  Groundwater regulation in the Upper Klamath Basin before March 1, 2021, will accur pursuant
to OAR 690-0025-0020 to OAR 690-0025-0040. After March 1, 2021, OAR 690-0025-0020 to
OAR 690-0025-0040 will no longer be in effect and groundwater regulation in the Upper
Klamath Basin will occur under OAR 690-009, unless the Commission adopts new rules
governing groundwater regulation in the Upper Klamath Basin prior to March 1, 2021,

On behalf of The Klamath Tribes, | recommend adopting above recommended changes in order to meet
Department’s statutory obligations. '

Thanl you for consideration,

Brad Parrish
Woater Rights Specialist

The Klamath Tribes Research Station
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Racquel Rancier

Oregon Department of Water Resources
725 Summer Street NE Suite A

Salem, Oregon 97301

Dear Ms. Rancier:

I am writing in opposition to Oregon Water Resources plans to regulate wells on
private property on the basis of the Klamath adjudication.

In 1906, two parcels of land were ceded out of the Klamath Indian Reservation.
One, for 621,824 acres, was ceded out of the reservation in a boundary settlement
agreement for $537,007,20. This area started about 1 mile west of the current Ivory
pines Rd. and extended to the Quartz Mountain area. In exchange for this payment the
tribes were required to “cede, grant, and convey to the United States all their
claim, right, title and interest in and to all" this land. In 1969, the Indian
Claims Commission awarded the tribe $4,162,992 for this land known as the 1921
cessation agreement. In 1985, the U.S5. Supreme Court ruled ODFW v. Klamath Tribes
"The 1864 Treaty's language indicates that the tribe's right to hunt and fish was
restricted to the reservation, and the 1901 Agreement's broad language accomplished
a dimunition of the reservation boundaries. ‘

The second area, was 87,008 acres and 1s in the Upper Williamson river area and
is currently owned by the Green Diamond timber company., In 1906, it was offtered to
the California and Oregon Land Company in exchange for 111,000 acres of land patents
the company owned within the reservation as a result of a military road contract
granted before the tribes treaty establishing the reservation. The tribes were paid
an additional $108,758 for.this exchange. In exchange for this payment the tribes
were required to execute "a release of any claims and demands of every kind against
the United States for the land involved. In 1938, the tribes were paid over 2
million dollars more by an Act of Congress for this exchange agreement to establish
fair market value,

In both cases, the tribal councils approved these settlement agreements.

In granting the tribes right to water from private land outside the 1954
reservation boundaries the Oregon Department of Water Resources (ODWR) has literally
gone off the reservation of legal boundaries. Tribal rights are determined by treaty
and known as federal reserved rights. OWRD has mixed up western water law with
tribal rights to try to extend Indian claims to private land. The only time
immemorial rights the Indians have are hunting, fishing, and gathering rights.

Water rights cannhot be seperated from the time immemorial rights.

In the Adair decisions the federal courts ruled the Klamath tribes were entitled
to enough water to support a modern standard of living regarding hunting and fishing
rights., ODFW declined to even determine what a modern standard of living is in this
context.

This is important because in United States v. New Mexico, 438 U.S. 696, 700
(1978) The U.S, Supreme Court wrote



(noting that “each time this Court has applied the
‘implied-reservation-of-water-doctrine’ 1t has been carefully examined both the
asserted water right and the specific purposes for which the land was reserved, and
concluded that without the water the purposes of the reservation would be entirely
defeated.") ‘

This rule applied by the Supreme Court is restated in Cappaert, 426 U.S. at 139
which said the reserved rights doctrine is a rule wmandating a determination of
legislative intent : In determining whether there is a federally reserved water
right implicit in a reservation of public land , the issue.was whether the
Government intended to reserve unappropriated and thus available water." This is the
very samte court decision that determined reserved rights could be decided in state
adjudication.

The state's well restrictions are being applied to land where the land is
already appropriated and the state has offered no evidence the primary purpose of
the former reservation would be entirely defeated with no restrictions on water
wells,

In Fact, Attorney General Isaac Van Winkle stated in his opinion dated Nov. 14,
1938 that there was only 26@ cubic feet of unappropriated water from the Klamath
basin at the Link River as of that date. This is far below the
wells the state is trying to regulate. Unfortunatly, the records he relied upon no
longer exist as the state has failed to maintain these records despite legal
requirements to do so since the establishment of the office of state engineer in
1905. In granting modern water rights, the U.S. Court of Claims in Aug. 31, 2005
2005 (No.01-591 L)
stated "Flaws similar to those found in the 1950 (Neuner) opinion are exhibited in
the position” of the Oregon Attorney General has taken in the adjudication. See In
the Matter of the Determination of the Relative Rights of the Waters of the Klamath
River, a Tributary of the Pacific Ocean, Oregon Water Resources Department's Closing
Brief on Reply 36-41 (July, 14, 28e5).

The truth is courts cannot reserve or create federal property rights; only
Congress, or the Executive acting under statutory authority, can do that (U.S.
Constitution. art. IV 3)

The truth is the state has been trying to defeat the exclusive right language
the U.S. Supreme court in ODFW v. Klamath tribes since the establishment of the
Oregon Water Commission in 1985 and the notice of adjudication registration in 1998.

It has done so by granting various state -agencies and the Forest Service instream
water rights with priority dates of 1974 and later. As a practical matter these
water rights are worthless. But it allowed the state in adjudication to claim in
its Feb. 12, 2007 Amended Order #4 that "the non-exclusive nature of the Tribes'
hunting, fishing, and gathering rights do not affect their water rights.™

This statement trys to sow confusion. Outside of the reservation, tribal members
have the same rights as everyone else in the state of Oregon. Of course these
rights don't affect water rights because they have no time
ilmmemorial rights apart from the reservation.
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In Tayler et. al. v. United States (44 F.2d 531 1938) the Ninth Circuit Court of
Appeals ruled the federal government cannot give the tribes in stream water rights
if they were already appropriated by the state. Since Oregon acquired state watevin
1859 and the Klamath Tribes treaty didn®t happen until 1864; the whole premise of
taking water from private property owners is flawed. The state would do well to
abolish all its rules regarding well regulation on behalf of the tribes.

Jerry Jone
CE?SJ\h}%§§§GWkg&h‘H
356 Day Sc¢hool Rd.

Chiloquin, Oregon 97624
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Leland Hunter -
PO Box 264

Bly, OR 97622

Ph: 541-891-8116

February 27, 2019 By email to:Raquel.r.rancier@oregon.gov

Raguel Rancier, Senior Policy Coordinator
Oregon Water Resources Department
725 Summer St. NE, Suite A

Salem, OR 97301-1271

PUBLIC COMMENT RE: PROPOSED INTERIM RULES : OAR 690-025-0020,-0025
AND-0040.

After reviewing the above-referenced proposed rules we conclude that the
proposed interim rules are a reasonable compromise and should be adopted by
the Commission immediately.

We look forward to discussion towards the Department framing a comprehensive
Basin Management Plan during the next two years which accommodates all
interests. '

Leland Hunter
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PRYBYL Stephanie H * WRD

I
~ rom: RANCIER Racquel R * WRD
Sent: Saturday, March 2, 2019 10:03 AM
To: PRYBYL Stephanie H * WRD; GALL ivan K* WRD
Subject: ‘ FW: comments

From: Rob Wallace [mailto:rob@delriovineyards.com]
Sent: Friday, March 01, 2019 8:33 AM

To: RANCIER Racquef R * WRD

Subject: comments ‘

{ am the owner of approximately 600 acres along HWY 140 in the upper Klamath Basin. My ranch is subject to the
Division 25 rules. The ground water rules have a huge impact on the future of my ranch. Therefore | strongly support the
adoption of the proposed division 25 rules.

| look forward to being involved in the permanent rule making process planned for the next two years.

Thank you

Rob Wallace

Del Rlo Vineyards & Winery

52 North River Road

P.0. Box 806

Gald HYI, OR 97525

" “gell (541) 840-8953

Winery (541) 855-2062
www.delriovineyards.com
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Maich 4, 2019

Before the Oregon Water Resources Commission
Comments of Sprague River Resource Foundation, Inc. on Proposed Division 025 Rules

‘Sprague River Water Resource Foundation, Inc. (“Sprague River”) is an Oregon non-profit
cotporation organized under Oregon Revised Statutes Chapter 65 dedicated to the protection of
sustainable agriculture and the sustainable use of water resources in the Sprague River Valley and
lower Williamson River in Klamath County, Oregon. Sprague River represents dozens of irrigators
throughout the Sprague River valiey. Sprague River’s members irrigate from the Sprague River
and its numerous tributaries, as well as other tributary streams of the lower Williamson River. Its
members own lands upstream of the former Klamath Indian Reservation on lands ceded by the
Klamath Indian Treaty; or, on allotted lands within the former Klamath Indian Reservation.
Several Sprague River members own wells that are vital in order to keep agricultural lands irrigated
in the Sprague River Valley, particularly since OWRD’s quantification of instream_flows for the
U.S. Bureau of Indian Affairs (“BIA”) leaves little-to-no surface water available for withdrawal
by irrigators, Therefore, Sprague River provides the following comments on the Oregon Water
Resource Department’s proposed Division 025 rules, pertaining to groundwater use in the Upper
Klamath Basin,

Irrigation water is critical in order for Sprague River members to grow feed for their cattle
through the summer. Surface water is practically unusable now, as a result of OWRD’s inaccurate
quantification of instream flows for the Bureau of Indian Affairs. The Departiment set the instream
flows so high, they are only met during flood events or in years of enotmous snowpack—and even
then, only for short periods of time. As a result, unless or until those instream flows are corrected
as part of the adjudication process, groundwater is the only lifeline available for Sprague River
members to sustain their operations and family businesses. Many Sprague River members have
invested hundreds of thousands of dollats to develop wells as a supplemental source of water,

Despite these investments and the importance of groundwater as a supplemental source of
water when surface water is not available, the Department shut off more than 140 wells last
summer, under current Division 009 tules, based on the enforcement of the BIA’s unrealistic and
unobtainable instream flows. Our community had no choice but to act. Eight of our members
filed lawsuits in Marion County Circuit Court, challenging OWRIY’s authority to regulate their use
of their wells under Division 009 rules, Those lawsuits ate;

*  Margaret Jacobs v. Thomas Byler, et al., Case No, 18CV26118.

» Duane Martin Ranches, L.P. v. Thomas Byler, et al., Case No, 18CV26120

»  Kevin Newman and Jennifer Newman v. Thomas Byler, et al., Case No. 18CV26124

o Barbara A. Duarte and Eric Lee Duarte v. Thomas Byler, et al., Case No. 18CV26125

s Lon D. Brooks and Mary E, Brooks, et al. v. Thomas Byler, et al., Case No. 18CV26126

o Geoffrey T. Miller and Catherine A. Miller, et al., v. Thomas Byler, et al., Case No.
18CV26130;

o Franklin J. Melsness and Janet G. Melsness v. Thomas Byler, et al., Case No. 18CV26153




s Anthony Edwards and Charmaine Edwards v. Thomas Byler, et al., Case No. 18CV28865

While Sprague River members’ specific concerns are outlined in their lawsuits, their
overarching concern is that irrigators are entitled to due process before being regulated, not after.
We think the legislature has made it clear that contested case proceedings must be afforded to
irrigators before they can be regulated to fulfill a surface water right—whether that be in the
context ofa critical groundwater area determination or otherwise, We do not think the Department
can regulate an entire agricultural community off on the basis of a hydraulic model without site-
specific data nor without giving ranchers due process. In addition, we think the Department’s
modeling and assumptions about the interaction with groundwater and surface water are horribly
flawed. Nevertheless, based on consideration paid by OWRD, coupled with the agency’s promise -
to propose rules aimed at reducing regulation in 2019 and 2020, Sprague River’s members settled
and dismissed their lawsuits with OWRD. They chose a path of trying to work cooperatively with
OWRD over the next two years on these difficult issues, rather than continued litigation.

Importantly, one of the agreements in the parties’ stipulated dismissal was that settlement
was to “not have any preclusive effect on any of the parties whatsoever on any future litigation
that is based on the alleged occurrence or recutrence of any claim, fact, circumstance or legal issue
raised” in the litigation. Sprague River’s support for OWRD’s proposed Division 025 rules is
conditioned on that same stipulation. The proposed Division 025 rules have a sunset date of March
1, 2021 and, further, state that “these rules do not establish a precedent that precludes different or
additional regulation of groundwater as may be established in future rulemakings.” Thus, in
supporting the Commission’s adoption of these rules, Sprague River makes no preclusive
concessions of fact or law with respect to either these rules, or any future rules, that may be adopted
by the Commission, :

To be clear, Sprague River member Troy Brooks was on the RAC and, along with David
Mosby and Roger Nicholson and in consultation with cur shared legal counsel, proposed revisions
to OWRD’s proposed Division 025 rules, which OWRD rejected. Mr. Brook’s comments and
proposed revisions are attached to these comments and incorporated by reference. Sprague River
believes that the Mr. Brooks® proposed revisions ave a far better and fairer approach than the
OWRD’s approach. Specifically, those revisions remove the unnecessary and toxic scientific
assertions about the alleged connection between surface water and groundwater, TFurther, the
revisions would allow the seven well owners potentially subject to regulation (allegedly within the
500° zone)' to request site-specific testing fiom OWRD, prior to being regulated. Given that we
are only talking about seven wells potentially subject to regulation, that are allegedly within the
500° zone, this is a reasonable and fair proposal that would encourage OWRD to ground-truth key
assumptions and predictions from its hydrologic models. Thus, Sprague River urges the
Commission to consider taking up a motion to adopt the revised Division 025 rules proposed
by Mr. Brooks, Mr. Mosby and Mr, Nicholson (and attached to these comments).

15prague River and its members, F;anklln 1. Melsness and fanet G, Melsness, dispute whether the Melsness’s well
Is within 500" of any perennial stream, contrary to QWRD's assumption,
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However, if the Commission is not inclined to adopt the attached revisions, Sprague River
nevertheless supports the Department’s overall approach of backing off on regulation to provide a
two-year period for the parties to try to resolve the difficolt legal, factual and scientific disputes
relating to groundwater regulation in the basin. Not only will this provide needed relief to Upper
Basin irrigators, this is a necessary step for the Department to have any opportunity to build trost
and credibility with the Upper Basin irrigation community,

In sum, Sprague River has serious reservations about the Department’s statutory authority,
the toxic scientific assertions in the Department’s proposed Division 025 rules, and it opposes the
Department regulating the seven wells targeted by these rules without first giving them an
opportunity for site-specific testing, Nevertheless, because, consistent with Sprague River
members’ litigation settlements, the Department is stipulating that these rules do not establish
precedent for future regulation, Sprague River supports the Commission adopting these rules to
provide irrigators needed relief and provide a two-year period to try to reach a mutually-acceptable
long-term solution.

Sincerely,
s/ BEric Duatte

BEric Duarte, President
Sprague River Resource Foundation, Inc,
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January 22, 2019

Ivan Gall

Field Services Division Administrator
Oregon Water Resources Department
725 Sumirier Street NE, Suite A
Salem, OR 97301

Re:  Statement of Troy Brooks on Proposed Division 025 Rules
Dear Ivan:

On behalf of my family, our businesses and companies, and Sprague River Water Resource
Foundation, Inc., and as a member of the Rules Advisory Committee (“RAC”) the Oregon Water
Resources Department (“OWRD”™) assembled, picase accept this written statement and comments
on OWRDY’s proposed Division 025 rules.

INTRODUCTION AND INTERESTS

Sprague River Water Resource Foundation, Inc. (“Sprague River”) is an Oregon non-profit
corporation organized under Oregon Revised Statutes Chapter 65 dedicated to the protection of
sustainable agriculture and the sustainable use of water resoutces in the Sprague River Valley and
lower Williamson River in Klamath County, Oregon. Sprague River’s members irrigate from the
Sprague River and its numerous tributaries, as well as other tributary streams fo the lower
Williamson River. Its members own lands upstream of the former Klamath Indian Reservation on
Jands ceded by the Klamath Indian Treaty; or, on allotted lands within the former Klamath Indian
Reservation. Several Sprague River members own wells that are vital in order to keop agricultural
lands irrigated in the Sprague River Valley, particularly since OWRD’s erroneous quantification
of instream flows for the U.S. Bureau of Indian Affairs (“BIA”) that leaves little-to-no surface
water available for withdrawal by irrigators.

My family raises cattle in the Upper Sprague River Valley, along the South Fork Sprague
River. We have both surface watet tights from the South Fork of the Sprague River and several
wells, one of which is within 500 feet of the river. All of our surface water rights have been put
at enormous risk as a result of OWRIY’s erroneous quantification of instream flows for the BIA.,
Neverstheless, to help offset our inability to utilize surface water rights during times. that BIA’s
water rights are being enforced, we have invested hundreds of thousands of dollars to develop
wells as a supplemental source of water. We rely on these wells for irrigation during times that
surface water is unavailable, Without them our livestoek production business would fail.

In considering the adoption of any groundwater regulation rules, OWRD must recognize
the vital importance of groundwater as a secondary source of irrigation when surface water is not
available, the significant investments irrigators such as myself have made in developing those
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second sources and the careful balance of Legislature has sought to achieve in protecting surface
water rights while encouraging the development of groundwater rights as a secondary soutce of
irrigation,

It is particularly important to me that the Department recognize site-specific data in
determining whether a well is substantially interfering with surface water or not. In 2014-15, the
Department conducted “seepage run” tests at my propetty and found that my well within 500 feet
of the stream was not substantially interfering with surface water. I was personally promised by
the watermaster that I would not be regulated under the then-in-effect Division 025 rules as a result
of the Department’s testing. 1 expect the Department to keep that promise under whatever new
rules it may adopt. Nevertheless, under the proposed Division 025 rules, I would be automatically
regulated based on an assumption of hydraulic connection and substantial interference. That is not
acceptable. The Department must commit itself to only regulating wells where site-specific data
actually demonstrates a real, measurable problem and to exempt wells like mine that have been
ptoven to not substantially interfere or when the evidence is inconclusive.

COMMENTS

Enclosed with this statement are proposed revisions to the draft Division 025 rules OWRD
teleased to the RAC on January 2, 2019, Below are specific comments directed at the proposed
rules and explaining my proposed revisions,

Proposed OAR 690-025-0020

¢ -0020(1): Claims determined in the ACFFOD are provisional, subject to change based on
the circuit court’s decree, 7

o -0020(3): Although this may not be necessary to address here, the Department has also
been provided notice of unadjudicated groundwater claims within the former Klamath
Reservation for which groundwater registrations were not required to be filed.

e -0020(d): “Aquifer” is already defined at OAR 690-008-0001(1). It is unclear why a
different definition is needed.

»  -0020(6): This definition is too vague. A scientific term like this is unnecessary here and
should be subject to scientific input and peer-review, and irrigators must be afforded due
process, before such a term is adopted in a rule,

e -0020(8): This definition essentially repeats the definition of “existing rights of record.”

s -0020(9): Stockwatering needs to be included as a beneficial use.

» Finally, the Department should recognize that definitions already exist in Division 008
rules, which apply to “all statutes and rules employed in the management of ground water
by the Water Resources Department and Commission ... unless the context requires
otherwise[.]”
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Proposed OAR 690-025-0025

o .0025(1): This provision should be deleted. OWRD does not have statutory authority to
regulate classes of wells, or geographic areas encompassing wells, outside of a statutory
critical groundwater designation. Currently, OWRD’s Division 009 rules state that they
“govern the use of groundwaters, pursuant to [ORS] 537.730 and 537.775.” ORS 537.730
governs critical groundwater designations and ORS 537.742(1) provides that regulation of
existing groundwater rights can only oceur after providing affected parties an opportunity
for a contested case. ORS 537.775 provides authority for regulating “defective wells” on
an individual basis and also requires OWRD to provide an opportunity for a contested case,
consistent with the agency’s past practices in issuing a Notice of Violation under ORS
537.775. Neither of those statutes allow for the regulation classes of wells, or geographic
areas encompassing wells, outside of a statutory critical groundwater designation and
neither do any of the statutes cited in the proposed -0025(1) rule. Notwithstanding that the
Department lacks such statutory authority, the remaining comments and proposed revisions
are intended to try to make the rules tolerable and workable for irrigators.

o -0025(2): Needs clarification on the circumstances under which these rules govern and the
trigger for their application.

s -0025(3): Needs clarification to better incotporate other regulations,

Proposed OAR 690-025-0040

o -0040(1)-(2), (4): These scientific determinations and explanations are inappropriate and
prejudicial and should be deleted. Scientific determinations such as this should only be
considered on a case-by-case basis, not in a rule, If the Depariment insists on eventually
addressing these issues in a tulemaking context, it must provide affected individuals an
opportunity for a contested case. The Department cannot make these kinds of
determinations without affording affected irrigators due process.

o -0040(3): This needs to be clarified so that hydraulic connection and potentiai for
substantial interference are determined on a case-by-case basis instead of being assumed.

« Additional proposed revisions are necessary in order ensure that determinations affecting
regulation occurs on a case-by-case basis and ensuring that irrigators have an opportunity
for site-specific testing, :

¢ The proposed revisions also make clear that, under these rules, the Department will not
regulate wells outside of either 500 feet or, under any circumstance, one mile under
Division 009 rules without a critical groundwater area designation,
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In my view, the proposed revisions are necessaty in order for the irrigation cormmunity to
possibly find these rules tolerable and workable.

Sincerely,
s/ Troy Brooks

Troy Brooks
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| [Amendments to Propesed Division 025 Rules] S Formattad: Cantered
0250029 '
Definitions
As used in these rules unless the context requires otferwise:

[ (1) “Provisionally-Pdetermined claim® means a claim for surface water as provided in the
Amended Findings of Fact and Order of Determination issued on March 7, 2013 and on April 10,
2014 subject to regulation pursuant to ORS 539,170,

(2) “Existing rights of record” means authorized groundwater uses, deieammed clalms,
groundwater registrations, and surface water rights.

{3) “Groundwater registration” means an unadjudicated claim to uso gtoundwater as prowded in
ORS 537.603 that is registered with the OIGgon Water Rcsoui ces Deparlment

B Groundwatersupphlors aquef—me&ﬁ&&demgaﬂteé-hedfe-hﬂewﬂggwaﬂdﬂ%bh&vmg
extedorboundariesayhioly m&ybeeseeﬁamed»emasemblw&feuedﬂm%és-qamﬁ&eﬂf
wat%weﬂ%e&m&eew%u@ﬁaea#&mppmp%&a%&e&i&ﬁagﬂgh&eﬁm

(54) “Groundwater use authorization” means usc of water authox izedl by a permit, certificats or
groundwater registeation, .

{@ﬁ%@fwm%mwemmlm@mwﬁnggrwmwwes
and-sueface-rater SR

(#3) “Upper Klamath Basin™ means the at eq abovc and around Upper Klamath Lake that
encompasses all water sources that aetr sbutaxy ta Upper Klamath Lake, including groundwater,
the Wood River, Wﬂhamson Rlv 7 and Sprague River and their tributaries and the Klamath
Marsh and its tubufmles

(86) “Surface water rig! 1L" means emﬂﬁeateéﬁndpsmﬁed%a@méeteuﬂmeé
e%mmsemstmg tight of mcmd, the source of which is surface watet, including springs, streams,
and uveas. E

[ e “We] I or “welts” means a well as defined in ORS 537.515(9) that is located in the Upper
Klamath Basin and Is used to benelicially withdraw water for authorized groundwater uses
including d(nnestic irrigation, stockwater industrial, municipal, and aquifer siorage and recovery

USES,

(&) In the event of any conflict batween these definitions and those found at QAR 690, Division
008, the rules found In Division 008 shall control,

698-025-0025
Distribution of Waler between Existing Rights of Record
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(%%mew%m%e%ﬁe%m%&m&eh@hmmwmw
weater exists-or-impends-the-Qropon-Water Resovress-Departmentmay-regulate-the distribulion
ofwatoraveng-the-various-users-ofwater-fronr-any-natural surlhes-orproundwator-sepply-in
aeqotdance with-the-users™-existing rights-ofrecord-as-authorized by ORS 537,525, ORE-530.170

(21) These rules govern the control of wells in the Upper Klamath Basln that produce from a
groundater supply that 4sthe Depavtment finds, pursuant to QAR 690-025-0040, to be both
hydraulically connected to a source of g surface water right and-subjeetio regulationdnthe
em&eﬁémmbwmmﬁwmwm}daﬂeew%eﬂseﬁ—wswgﬁ&eﬁmewand have the

potential to substantially interfere with a surface water right fhat s the sublect ofa vahd and
verified complaint of water shorlage under OAR 690-250-0100 to -0120.

{32) Except as otherwise provided herein, Fthese rules operate. in hcu of OAR Chaptel 690
Division 09 and in conjunction with GAR Chapter 690 Division ZSOﬁeethaﬁh
Msmmeﬁgreuxlmésﬁﬁhwww%mﬂw%%w:w#
OARE9G-250-0420{2),

690-625-0040

Regulation of Hydraulically Conneeted Wclh
Mﬁbﬂﬁmm&%ama—g&m%&@mﬁ&ﬁu&fawa&mt&hydmuhe&%%ﬂﬂeem
M@mmmmmmﬁumwmwummm%nm%

(31) Nemmm&mmmmmmmmmemmmwmhe
Klamath BasiatThe Department has detcrmmed that in the Upper Klamath Basin, regulation-of
wells that are located a horizontat dlstance equal to or fess than 500 feet from 2 source of surface
water rights, and wluch arg etelmm éd to appropriate water from an aquifer hydraulically
connected (o a surface vafer soulce. haye the potential fo cause substantial interference as
defined in OAR 690- 008 0001( S}MH—WMFM—B%MWMFWM!%%M%@WM
rights.

WWWB%%%H%}MMM&EWM&HMMW
me}adﬂag-bumel—hmﬁed—te—walw%weﬂs—b&smad—hydmeg&%ldi@&—tepegmphemﬂﬁ&
hy&agedegﬁepws—gmmdwmdﬂuﬁawmdewtm&dm—ﬁ%ﬁéwmm—ﬁwmm
modelsimulation resulis for the Kamath Basin-and-any-other information-that-ls used-in-the

coutse-ofapplying generally-accepled-hydrogeclopicmethodelogles:

(52) After verifying a valid complaint of water shortage under QAR 690-250-0100 to -0120. the
Department shall evaluate wells within 500 feet of the source of surface water right(s) subject to
the complaint for bath a hydraulic connection between the aquifer and the surfrce water Source

and substantial interference as defined in QAR 690-008-0601¢(8). The Department shall further

evaluate whether regulation or control of such wells would provide timely and effective relief to
the surface waler right(s),
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(3} Before regulating an authovized groundwater use, the Department shall -determine the '—'*[Furmatted: Indent: Left: 0

horizontal distance between each well and the source or seurces of surface water vights using an
on-the-giound measwement {echnique that is veritiable and repeatables

{4) All determinations made under section (2) shall be made uging site-specific data and
information and scientifically repeatable methods.

(5} Afany time. a well gwner subiect to sctual or potential regulation under these rules may
request site-specific testing, including but not limited to sgepage measuremeuts in the viginity of
the well, by the Department and at the Department’s expense,

{5) The Department will not repulate wells within 500 feet of the source of 4 sulf‘ace water vight ‘-*4{ Formatted: Indent: Lef: 0

wherg site-speeific lesting, previous or future, by the Department mdlcates alack of hydraulic
connection or substantial interfercnce or the vesulis of the testm g ale other wxse mconcluswe

{6)_So long as these rules ave in effect, the Department shall cont:oi the nse uf wells meate; than
500 feet from a surfacg watet source only thvouph a cntlcal gouud water area determination in
accordange with QRS 537.730 through 537.740. Under no circumstance shallwells preater than
one-mile fiom a surface water source be regulated unk:ss through & cutlcai ground water atea
determination, pursuant to QAR 690-009- 0050(2)( by."

%Mﬁ?f%%%&%%temmmm
We&ﬂeﬁw—seuwe—ef—smﬁlee-wate ea-vatidentHfor susfies-water-is-made




United States Departinent of the Interior
Bureaun of Indian Affairs
Northwest Regional Office
911 NE 11" Avenue
Portland, Oregon 97232-4160

In Reply Refer To;
Regional Director’s Office

MAR ~4 2019

Mzr. Ivan Gall

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301

Subject: Comments on Proposed Interim Rulemaking to Change Oregon Administrative Rule
(OAR) Chapter 690, Division 25

Dear Mr, Gall,

This letter provides comments from the Bureau of Indian Affairs (BIA) Northwest Region
regarding the above-captioned proposed interim rulemaking initiated by the Oregon Water
Resources Department (OWRD). OWRD’s proposal is to (1) repeal OAR 690-025-0010
governing the regulation of well use in the “Off-Project” area of the Klamath Basin, adopted by
OWRD in 2015; and (2) temporarily adopt three new sections (proposed OAR 690-025-0020, -
0025, and -0040) to address groundwater regulation in the Upper Klamath Basin that will be in
place untif March 1, 2021.

We understand OWRD proposes to repeal OAR 690-025-0010 because those regulations were
enacted as part of the Upper Klamath Basin Comprehensive Settlement Agreement (UKBCA),
According to the terms of the UKBCA and the regulations themselves, if the UKBCA were ever
to terminate, then groundwater regulation in the “Off-Project” area would instead be in
accordance with QAR 690-009, the state-wide regulations addressing groundwater interferetice
with surface water. See OAR 690-025-0010(16). The UKBCA tetminated in December 2017,
and OWRD regulated groundwater in the Klamath Basin in 2018 pursuant to OAR 690-009.

As you know, the United States owns (and the BIA administers) water rights in the Basin in trust
for the Klamath Tribes. Some of these rights—particularly instream and lake/marsh level
rights—are the most senior rights in the Basin with a priority date of “time immemorial.” These
rights (referred to as determined claims) are fully enforceable under Oregon law. ORS §§
539.130(4), 539.170. ’

The proposed interim rule seems to intimate that OWRD intends to work on a new permanent
regulation for Division 25 to govern the Upper Klamath Basin. See proposed interim rule 690-
025-0040(7). We appreciate OWRD’s commitment in the Notice of Proposed Rulemaking to
“significant engagement and outreach” as it “develop[s] a longer term approach for water
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management in the area.” However, we note the proposed interim rule does not address with
specificity whether OWRD intends to gather information to support a final rale during the two
years in which the interim rule will be in existence. We request OWRD be more explicit in the
interim rule about what steps it intends to take—including any new modeling or information
gathering efforts and public involvement or input—during this petiod to determine whether
regulation of a given well will provide timely and effective relief to senior water right owners in
the Basin. Such information, timelines, and goals would be helpful and useful knowledge for all
water usets in the Basin, including the United States, '

The BIA, on behalf of the Klamath Tribes, is ready to engage with you as you move forward
with the development of a final rule for water management in the Klamath Basin and hope this
process moves quickly, efficiently, and with some urgency, so that impacts to senior water users
are lessened. Please feel free to contact Michael Darnmarell of my staff, at (503) 231-2269, if
you have any questions or information needs.

Bodie Shaw

* Northwest Regional Director




"PRYBYL Stephanie H * WRD

From: RANCIER Racquel R * WRD

Sent: Monday, March 4, 2019 3:19 PM

To: PRYBYL Stephanie H * WRD; GALL Ivan K * WRD
Subject: FW: public comment proposed rule changes

From: Nora Koenig [mailto:imiecows@e-isco.com]
Sent: Sunday, March 03, 2019 10:52 AM

To: RANCIER Racquel R #* WRD

Subjfect: public comment proposed rule changes

Concerns with the process of the proposed rule changes for the upper Klamath basin irrigators are many to
say the least. At the one meeting we were able to attend, the first statement by a OWRD staff member was
to say, and | paraphrase, None of the recommendations made by the RAC from last meeting will be added
into the proposed rule changes in any way. There were some very good and legitimate suggestions by the RAC
members and for OWRD to say none of them will be considered in the rule changes really raises the
frustration levels and increases concerns OWRD is solely on a mission to take away water rights and nothing
else. The law states the RAC had to be formed and meetings held and so OWRD did the process to be in
. ~tompliance, but obviously with the unwavering attitude of we go forward no matter what, and with haw we
_vant this to go, OWRD is continuing their strong hand tactics with one objective in mind. Take water away
from irrigators.
The common perception is that OWRD is trying to appease the huge amount of distrust and anger in these
communities by giving the 2 yr. reprieve on water calls (as compared with the last several years) and that at
the end of the 2 yrs, they would have a manageable plan. Manageable for who?? One can bet it’s not going to
favor upper basin irrigators since “it has been determined” upper basin irrigators are solely responsible for
reduced in-stream water flows. Let’s just throw out documented proof, that once the wells were drilled in
the upper basin there was 25% more water available for downstream uses than what was ever documented
before the wells were drilled. Not one time has anyane heard that OWRD is hopeful at the end of these two
years that they will have a plan that will help any upper basin irrigator, or assure any irrigator in the entire
hasin of their water rights.
In OWRD letter dated 1/23/19, it states that after the 2 yr. period is up there would be public meetings and
open house events to discuss and accept public input on surface water and groundwater management
options. Really? What can we expect then- more of the same- none of the recommendations will be adopted
just like what was said at the RAC meeting in Klamath on 1/28/29? Not very comforting or reassuring that
anything to help irrigators is going to come of this process.
On the subject of modeling. Modeling is used and considered a useful tool in several industries. But most
people will tell you it was never intended for, and should never be used for management of a system, because
the error rates are too high. But we are to believe that your model (are we on the second or third...??) is
correct, even when no one can explain how they got the number(s) that are used to plug into the equation
fhat spits out the “science” our wells are taking water away from the rivers??
,.-:Oregon water law states, and again | paraphrase, that beneficial use must occur when a water call by a senior
haolder on a junior holder is made. So where is the proof that by calling the water of junior holders in the
upper basin that the senior water holders (Tribe and Project) have gotten any beneficial gain? Are there more
fish in the system? The tribe claims their fish will be extinct if every drop is not given to them- so there have

1
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been calls on water for several years now ~ have the fish populations come up? Has the tribe benefitted
monetarily from the water calls? Why is there no iaw/ruie requiring that the senior holder(sy must prove gain
from the calls. There has never been a study done to determine how much water is necessary for their fish to
survive, so how do we know these calls are beneficial?? Why has OWRD and BOR not come up with figures of
how much water the project received when they made calls on upper basin water? How much ground was
irrigated because the calls were made, that would have not been, if no call was made? We just wait and see
decades down the road for the answers? In the mean time the economic, social and heritage of the upper
basin irrigators is not considered? This is wiping out generations of work and tradition for us. Our heritage is
what we do and love and what makes us a whole person. The loss we feel is real, the heartache we are
enduring is painful, the monetary loss is staggering and devastating. But that doesn’t seem to be a concern
during this process.

Interesting to note that California does not view that surface water and ground water can be managed
together as they are separate and need to be managed separately. This from one of the most environmentaily
regulated states in our country. | can believe that there aré a few areas in the Klamath basin where a well
might indeed interfere with nearby surface water. But to blanket that statement for the entire basin is
fraudulent in my opinlon. And cbviously my opinion doesn’t matter to OWRD. But when OWRD staff came to
my ranch and the statement was made by one of those OWRD staff, “that all the underground geological
structures in a 70 mile radius from the spot we are standing, are exactly the same” was made, | think my
opinion that that is not only untrue but absolutely ludicrous, is far more accurate.

One recommendation by the RAC was to credit return flows provided to the rivers/sireams by wells used for
irrigation. Most of the-ranches in the upper basin give return flows to the in-stream water sources. | stand by
my statement that most of these flows are far larger with the wells being-used (pumped) than the estimated
{not proven) gain if not pumped. And | take exception to the model not taking into account that very few
irrigators in the upper basin use continuous pumping as the norm, News flash- with current power rates none
of us can afford to turn the pumps on and let them run for 6 months. OWRD was understariding of this
concept previous to using the current model adopted to the Division 9 rules, why the change in thinking on
this?? , i -

The Tribes claim certain in-stream rights are not being met, Some of those claims will never be met as they
are so high the system cannot, and historically has never been able to meet them. Their claims have no
scientific proof behind them and the judge in their lawsuit filed in San Francisco in 2018, said that they have
no scientific proof supporting the claims in that suit. ‘

Lastly, proofis in the actual testing and independent review of the testing, and not in some model that has
heen fed numbers to produce desired results to support the end goal of taking upper basin water rights

away. One has to wonder about and guestion the motives in all of this ~ certainly there has to be an
agreement that can support healthy agriculture in the upper basin (healthy as in assured water on a ongoing
hasis not year to year- or once in 10 years). But | fear that whatever comes of this process W;Il not benefit any
irrigator in the upper basin, as it has been designed not to from the start.

Nora Koenig

Upper basin irrigator — endangered specie
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Maich 4, 2019

Before the Oregon Water Resources Commission
Comments of Troy Brooks on Proposed Division 025 Rules

On behalf of my family, our businesses and companies, please accept this written statement
and comments on OWRD’s proposed Division 025 rules. I setved onthe RAC forthe development
of these rules and these comments supplement my statements made while serving on the RAC.

My family raises cattle in the Upper Sprague River Valley, along the South Fork Sprague
River. We have both surface water rights from the South Fork of the Sprague River and several
wells, one of which is within 500 feet of the river. All of our surface water rights have been put
at enormous risk as a result of OWRD’s erroneous quantification of instream flows for the BIA.
Nevertheless, to help offset our inability to utilize surface water rights during times that BIA’s
water rights are being enforced, we have invested hundreds of thousands of dollars to develop
wells as a supplemental source of water, We rely on these wells for irrigation during times that
surface water is unavailable. Without them our livestock production business would fail.

In considering the adoption of any groundwater regulation rules, OWRD must recognize
the vital importance of groundwater as a secondary source of irrigation when surface water is not
available, the significant investments irrigators such as niyself have made in developing those
secondary sources, and the careful balance the Legislature has sought to achieve in protecting
surface water rights while encouraging the development of groundwater rights as a secondary
source of frrigation. :

1t is particularly important to me that the Department recognize site-specific data in
determining whether or not a well is substantially interfering with surface water, In 2014-15, the
Department conducted “seepage run” tests at my property and found that my well located within
500 feet of the stream was not substantially interfering with surface water and that regulating my

-well would not provide “timely and effective” relief to any surface water right. I was personally

promised by the watermaster that I would not be regulated under the then-in-effect Division 025
rules as a result of the Department’s testing, I expect the Department to keep that promise under
whatever new rules it may adopt. Nevertheless, under the proposed Division 025 rules, it appears
I'would be automatically regulated based on an assumption of hydraulic connection and substantial
interference, That is not acceptable. The Department must commit itself to only regulating wells
where site-specific data actually demonstrates a real, measurable problem and to exempt wells like
mine which have been proven not to substantially interfere with surface water, or when the
evidence of interference is inconclusive. '

With these concerns in mind, I, along with RAC members David Mosby and Roger
Nicholson and in consultation with our legal counsel, suggested revisions to OWRD’s proposed
Division 025 rules. Those suggested revisions are attached to these comments. Those revisions
remove the unnecessary and toxic scientific assertions about the alleged connection between
surface water and groundwater, Further, the revisions would allow the seven well owners subject



to regulation (allegediy within the 500° zone) to request site-specific testing from OWRD, prior to
being regulated, As the Department has alteady determined from its seepage run test that iy well
does not substantially interfers with surface water, I would not be regulated. Given that we are
only talking about six additional wells potentially subject to regulation, that are allegedly within
the 500’ zone, this is a reasonable and fair proposal that would encourage OWRD to ground-truth
key assumptions and predictions from its hydrologic models, Obviously, despite the model’s
predictions, site-specific testing revealed that no timely and effective relief would be provided by
regulating my well. All irrigators should be entitled to have OWRD conduct the same kind of
testing prior to being regulated. 1 urge the Cominission to deliberate on a motion to adopt the
revised Division 025 rules attached to these comments,

If the Commission does not adopt my proposed revisions then, unfortunately, I cannot
support the adoption of these rules. I am a member of Spragne River Resource Foundation, Inc.
(“Sprague River”) and, while I generally support Sprague River’s March 4, 2019 comments on the
proposed rules—I, personally, cannot support the Commission adopting rules that would
potentially result in my well being regulated off in 2019 and 2020. In order to protect my family,
our businesses, and our ranch, I oppose the adoption of any rules that does not require OWRD to
offer irvigators site-specific testing, as 1 have proposed in the attached revisions to OWRD’s
proposed Division 025 rules.

Sincerely,
/s! Troy Brooks

Troy Brooks, Sprague River irrigator and RAC member
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January 22, 2019

Tvan Gall

Field Services Division Administrator
Oregon Water Resources Department
725 Sumimer Street NE, Suite A
Salem, OR 97301

Re:  Statement of Troy Brooks on Proposed Division 25 Rules
Dear [van:

On behalf of my family, our businesses and compantes, and Sprague River Water Resource
Foundation, Inc., and as a member of the Rules Advisory Committee (“RAC”) the Oregon Water
Resources Department (“OWRD”) assembled, please accept this written statement and comments
on OWRD’s proposed Division 025 rules,

INTRODUCTION AND INTERESTS

Sprague River Water Resource Foundation, Inc. (“Sprague River”) is an Oregon non-profit
cotporation organized under Oregon Revised Statutes Chapter 65 dedicated to the protection of
sustainable agticulture and the sustainable use of water resources in the Sprague River Valley and
lower Williamson River in Klamath County, Oregon. Sprague River’s members itrigate from the
Sprague River and its numerous tributaries, as well as other tributary streams to the lower
Williamson River. Its members own lands upstream of the former Klamath Indian Reservation on
lands ceded by the Klamath Indian Treaty; or, on allotted lands within the former Klamath Indian
Reservation. Several Sprague River members own wells that are vital in order to keep agricultural
lands irrigated in the Sprague River Valley, particularly since OWRD’s erreneous quantification
of instream flows for the U.S. Bureau of Indian Affairs (“BIA”) that leaves little-to-no surface
water available for withdrawal by irigators.

My family raises cattle in the Upper Sprague River Valley, along the South Fork Sprague
River, We have both surface water rights from the South Fork of the Sprague River and several
wells, one of which is within 500 feet of the river. All of our surface water rights have been put
at enormous risk as a result of OWRD’s erroneous quantification of instream flows for the BIA.
Nevertheless, to help offset our inability to utilize surface water rights during times that BIA’s
water rights are being enforced, we have invested hundreds of thousands of doliars to develop
wells as a supplemental source of water, We rely on these wells for irrigation during times that
- surface watet is unavailable. Without them our livestock production business would fail.

In considering the adoption of any groundwater regulation rules, OWRD rnust recognize
the vital importance of groundwater as a secondary source of frrigation when surface water is not
available, the significant investments itrigators such as myself have made in developing those
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second sources and the careful balance of Legislature has sought to achieve in protecting surface
water rights while encouraging the development of groundwater rights as a secondary source of
irrigation. ‘ '

It is particularly important to me that the Department recoguize sife-specific data in
determining whether a well is substantially interfering with surface water or not. In2014-15, the
Department conducted “seepage run” tests at my property and found that my well within 500 feet
of the strearm was not substantially interfering with surface water. I was personally promised by
the watermaster that f would not be regulated under the then-in-effect Division 025 rules as a result
of the Department’s testing. I expect the Department to keep that promise under whatever new
rules it may adopt. Nevertheless, under the proposed Division 025 rules, I would be automatically
regulated based on an assumption of hydraulic connection and substantial interference. That is not
acceptable. The Department must commit itself to only regulating wells whete site-specific data
actually demonstrates a real, measurable problem and to exempt wells like mine that have been
proven to not substantially interfere or when the evidence is inconclusive,

COMMENTS

Enciosed with fhis statement are proposed revisions to the draft Division 025 rules OWRD
released to the RAC on January 2, 2019. Below are specific comments directed at the proposed
rules and explaining my proposed revisions. '

Proposed OAR 690-025-0020

e -0020(1): Claims determined in the ACFFOD are provisional, subject to change based on
the circuit court’s decree.

o -0020(3): Although this may not be necessary to address here, the Department has also
been provided notice of unadindicated groundwater claims within the former Klamath
Reservation for which groundwater registrations were not required to be filed.

o -D020(4): “Aquifer” is already defined at OAR 690-008-0001(1). It is unclear why a
different definition is needed. _

o -0020(6): This definition is too vague. A scientific term Like this is unnecessary here and
should be subject to scientific input and peer-review, and irrigators must be afforded due
process, before such a term is adopted in a rule. :

o -0020(8): This definition essentially repeats the definition of “existing rights of record.”

e ~0020(9): Stockwatering needs to be included as a beneficial use.

o Finally, the Department should recognize that definitions already exist in Division 008
rules, which apply to “all statutes and rules employed in the management of ground water
by the Water Resources Department and Commission ... unless the context requires
otherwise[.]” : '
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Proposed OAR 690-425-4025

~0025(1): This provision should be deleted. OWRD does not have statutory authority to
regulate classes of wells, or geographic areas encompassing wells, outside of a statutory
critical groundwater designation. Currenily, OWRD’s Division 009 rules state that they
“govern the use of groundwaters, pursuant to [ORS] 537.730 and 537.775.” ORS 537,730
governs critical groundwater designations and ORS 537.742(1) provides that regulation of
existing groundwater rights can only ocour after providing affected parties an opportunity
for a contested case. ORS 537.775 provides authority for regulating “defective wells” on
an individual basis and also requires OWRD fo provide an opportunity for a contested case,
consistent with the agency’s past practices in issuing a Notice of Violation under ORS
537.775. Neither of those statutes allow for the regulation classes of wells; or geographic
areas encompassing wells, outside of a statutory critical groundwater designation and
neither do any of the statutes cited in the proposed -0025(1) rule, Notwithstanding that the
Department lacks such statutory authority, the remaining comments and proposed revisions
are intended to try to make the rules tolerable and workable for irrigators.

-0025(2): Needs clatification onthe circumstances under which these rules govern and the
trigger for their application,

-0025(3): Needs clarification to better incorporate other regulations.

Propoéed OAR 690-025-0040

~0040(1)-(2), (4): These scientific determinations and explanations are inapproptiate and
prejudicial and should be deleted. Scieutific determinations such as this should only be
considered on a case-by-case basis, not in a rule. If the Department insists on aventually
addressing these issues in a rulemaking context, it must provide affected individuals an
opportunity for a contested case, The Department cannot make these kinds of
determinations without affording affected irrigators due process.

-0046(3): This needs to be clatiffed so that hydraulic connection and potential for
substantial interference are determined on a case-by-case basis instead of being assumed.
Additional proposed revisions are necessary in order ensure that determinations affecting
regulation oceurs on a case-by-case basis and ensuring that irrigators have an opportunity
for site-specific testing.

The proposed revisions also make clear that, under these rules, the Depattment will not
regulate wells outside of either 500 feet or, under any circumstance, one mile under
Division 009 rules without a critical groundwater area designation.
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In my view, the proposed revisions are necessary in order for the irrigation community to
possibly find these rules tolerable and workable.

Singerely,
s/ Troy Brooks

Troy Brooks
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[Amendments to Proposed Division 025 Rules]

025-0020
Definitions
As used in these rules unless the context requires otherwise:

{1} “Provisionally-Bdetermined claim” means a claim for sutface water as provided in the
Amended Findings of Fact and Order of Determination issued on March 7, 2013 and on April 10,
2014 subject to regulation pursyant to ORS 539,170,

(2) “Existing rights of record” means suthorized groundwater uses, detormined claims,
groundwater registrations, and surface water rights,

(3) “Grourxdywater rogistration” means an unadjudicated claim to use groundwater as provided in
ORS 537.605 that is registered with the Oregon Water Resou:ces Department.

(@—%WWM-@H&H&PMMS&@&&%MGVWMW
exioriorboundarieswhiel-may-be-asceriained-orseasonably tnferred-thet-yields-quantities-of
water-to-wells-orsurface-watersubfeiontforappropriateon-under an-exisiingripht-ofreeard:

(54) “Groundwater use authorization” meand use of water authorized by a permit, certificate or
groundwater registration. '

{6} “Hydranlically eonneeted means-water canthove hebyeen-or-smenpg-greundvator-supplies
and-suefacewater

(#3) “Upper Klamath Basin™ means the area above and around Upper Klamath Lalce that
encompasses all water sources that are tributary to Upper Xlamath Lake, including groundwater,
the Wood River, Williamson River and Sprague River and their tributaries and the amath
Marsh and its tribufaties,

{86) “Surface waler fight” means eprtifiented-and-permitted vater rights. and determined
elaimsexisting right of record, the source of which is surface water, including springs, streams,
and rivers. '

(O7) “Well” or “wells” sﬁ@'ans a well as defined in ORS 537.515(9) that is located in the Upper
Klamath Basin and is used to beneficially withdraw water for authorized groundwater uses
including domestic, irrigation, stockwater industeial, municipal, and aquifer storage and recavery
uses.

{8} In the event of any conflict bebween these definitions and those found at QAR 690, Division
008, the rules found in Division 008 shal control,

690-025-0025
Distribution of Water between Rxisting Rights of Record

"—‘_‘{ Formatted: Centerad
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4)-Whenever-impairmont-of-or-tnterforense-withyexisting waler rights-to-appropriate-suvface
watér-exists-orimpends.-the-Oregon Water Resources Depastment-may repulate-the-distribution
of wateramongthe-various-users-of waler from-any natural sueface-orproundwater supaledn
mmwmmmmmmm%&yw

{21) These rules govern the control of wells in the Upper Klamath Basin that produce from a

youndwatm supply that isthe Depaytment finds, pursuant to OAR 690-025-0040, to be both
hydraulically connected fo g source of a surface water right and-subjest-torepulationinthe
eonrse-of distribution-ef water-in-necordunee-with-the-users-existing righis-of recordand have the
potential to substantially interfere with a surface water right that is the subjsct of a valid and
verified complaint of water shortage under QAR 690-250-0100 fo -0120. -

(32) Bxcept as otherwise provided herein, Fihese rules operate in licu of OAR Chapter 650
Division 09 and in conjunction with OAR Chapter 690 Division 250-exceptthat-these-rales

WWBWMWWWMWMM
OAR690-250-0420(2).

690-025-0040
Reguiation of Hydraulically Connected ‘Wells
HInthelamath Basin-groundwater-and-surface-water are-hydraulioally conneeted:

@}—W&H&&Mﬁh&weua&vate%ﬂQ&m&%&sﬁ%eduw&pﬂngdiad&aFge-aﬂel»sar—faee
water-flows

31 Nem%aﬁaémg%ha&grem%mw%@muheaﬂyeeﬂﬂee%eﬂmeewa&m%he
Klameath Basin;4The Department has determined that in the Upper Klamath Basin, regulation-of
wells that are located & horizontal distance equal to or [ess than 500 feet from 2 sourco of surface
water rights, and which ave determined to appropriate water from an aguifer hydraulically
connected to a surface water souree, have the potential to cause substantial interference as
defined in QAR 690-008-000 1(§ywill-result-in-effective-and timely roliof fo-these-surface-water
rights.

Hﬁh&dﬁamﬁhwa%u%sw%nsﬂﬂn&&}m&bwe&e&%%w&w&ﬂ%&n@fm&mw
invluding but-net-Uimitedtowater well reports; bashrand-hydrologie-studies—topegraphicmaps;
mewmémmﬁmmﬁamwmwﬂwmm
edelslmulationresults for the Wlamath-Basin-and-any-other-informatienthatde-used-ncthe
eeusss-afappliing generatly-aceepted-hydrogeologie methedelogies:

(52) After verifing a valid complaint of water shortage under QAR 620-250-0100 to -(120. the
Department shall evaluate wells within 500 feet of the source of surface water right(s) subject to
the complaint for beth a Liydraulic connection between the aquifer and fhe surface water source
and substantial interference as defined in QAR 690-008-0001(8). The Department shall further
evaluate whether repyiation or controf of such wells would provide timely and effective reliefto

the surface water righi(s).
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{3) Before regulating an authorized groundwater use, the Depastinent shall -determine the *—'{ Formatted: indent: Left 0"

horizontal distance between each well and the source or sourees of strface water rights using an’
on-the-ground measurement technique that is verifiable and repeatable..

4 All determinatio de under section (2) shall be made nsing site-specific data and
information and scientifically repeatable methods,

(5) Atanytime. a well owner subject to actual or potential repulation under these rujes may
request site-specific testing, including but not limited to seépage measurements in the vicinity of
the well, by the Depar tment and at the Depariment’s expense.

(5} The Depactment will not regulate wells within 500 feet of the source of a surface water right ——'{Formnued Indent Left: 0"

where site-specific testing, previous or future, by the Department indicates a Jack of hydrautic
conneotion or substential interference or the results of the testing ate otherwise inconclusive.

{6) So long as these rules are in effect, the Department shall control the use of wells greater than
500 feet from g surface wwater source only through a critical pround water area defermination in
gecordance with ORS 537,730 through 337,740, Under no circumstance shall wells greater than
one-mile from a surface water source be regulated finless through a eriticat ground water atea

determination, pursuant to AR 690-009-0050(2)(b),

{63 Tho Departmentmayregulate-wels thatarelocated-a-horizontal-distance squal-te-or-less-then
500-feer-from-a-source of surface woter sights-whenevera-valid sall-for surface-water-ig-mado
and-the Deparhmentisvegulating in-rceordance-with-the-users-existinprights-of recond:




PRYBYL Stephanie H * WRD

A o
* From: s smith <smithriver78@gmail.com>
" Sent: Monday, March 4, 2019 12:26 PM
To: RANCIER Racquel R * WRD
Subject: Proposed Rule Making Upper Klamath-Basin

I am opposed to OAR 690-025-0020, -0025 and ~0040 which appears to significantly reduce regulation of wells
that are hydraulicly connected to surface water in the Upper Klamath Basin, This is a threat to the aquatic
ecosystem which is at risk of fosing altogether several federally recognized endangered species which are
culturally significant to the Klamath Tribes and to local recreation. The Klamath Basin rivers and lakes are
already extremely degraded due to over allocation and use and also from agricultural pollution and runoff. To
further deregulate wells and aquifers, even for a short period of time, could have firther catastrophic affects on
the ecosystem, Ilamath Tribal Treaty rights, Federally Recognized Endangered Species and long term
recreational and economic viability of the Klamath Basin and it's communities. Please consider this and do not
create or pass any new rules that further deregulate and threaten the health, viability and integrity of our water
resources.

Sincerely,
Shane . Smith

Talent, OR
541-698-9801
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Racquel Rancier

725 Summer Street NE Ste. A
Salem, QR 97301
503-886-0828
racguel.r.rancier@oregon.gov

3/3/2019
Re: Local rules governing control of well use in the Upper Klamath Basin - comment

The groundwater rules, temporary or not, codify failed premises which are likely, once implemented, to
continue in any future versions.

The simple fact Is, the computer models are KNOWN deficient and are not sufficiently predictive:
Nonetheless, in the interest of the most aggressive template for bureaucratic authority, effective
resource confiscation, and Agency boilerplate simplicity of administration, the precedent setting
proposed ‘rules’ state the following assumptions as 'fact”,

{1} In the Kiamath Basin, groundwater and surface water are hydraulically connected.

{2) Wells that withdraw groundwater in the Klamath Basin reduce groundwater discharge and surface
water flow.

{3) Notwithstanding that groundwater is hydraulically connected to surface water in the Klamath Basin,
the Department has determined that in the Upper Klamath Basin, regulation of wells that are located a
horizontal distance equal to ot less than 500 feet from a source of surface water rights will result in
effective and timely relief to those surface water rights,

None of those emphatic statements has a definitive connective basis, and yet each of those
enforcements will cause irreparable harm to many, without compensation, even if physically inaccurate.
Freely admitting OWRD ‘modeled” inability to PROVE individual impacts, QWRD still casts vested rights
by owners as ‘guilty’ based upon individually geologically unsubstantiated arbitrarily set distances,
distances just as easily arbitrarily altered and expanded at any later date using the same ‘previously
embedded’ defective rationale,

In accordance with constitutional principles of individual rights and property, OWRD should, but no
doubt won't, return to a premise of required proof of impact prior to imposing effective condemnation
without compensation, a premise | would expect that most OWRD personnel would expect for
themselves.

Rex Cozzalio
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Racguel Rancier

Senior Policy Coordinator

Oregon Water Rescurces Department
725 Sumimer St., NE, Suite A
Salem,OR 97301-1271

Attn: Racquel Rancier

emall: racquel.r.rancier@oregon.gov

From Jacqui Krizo
7890 County Rd 120
Tulelake, CA 96134
530 664 3862
krizohr@cot.net

March 3, 2019
OWR Commissioners:

‘We live near the Oregon-California border. We are all Klamath Basin irrigators. These neighbors are
heling terrorized by your government-funded goal to take water rights from hard working Americans.

When has it been ok in America to demand someone is guilty until they prove, with limited funds, that
they are indeed innocent? Despite some previous declarations that their well water is not altachedto a
strface water source, you've created models that assume otherwise. They have spent their savings
trying to defend themselves from ODWR with your huge legal budget, you then changed your model.
Now you are changing the law. You are declaring them all guilty, not on a case by case basis, and not
with any individual proof on your part.

You know your demands will eventually eliminate their ability to water their crops, eradicate these
irrigators from their land, and set a precedent for government agencies in other areas to destroy water
rights, while knowing you have no actual scientific proof that every weil within your chosen area has an
effact on a surface water source.

The majotity of the Rules Advisory Committee requested that you incorporate into your long term water
management rules that wells must be tested to confirm whether or not they are connected to a surface
water source before you shut them off.

With your great budget, if you truly believe and can prove that each well within your targeted area is
affecting a surface water source, then we ask you to give them actual scientific proof of your accusation
before you further terrorize them by demanding that they prove they are NOT harming the surface
water. Your interim rules need to go away'until you have site specific proof for each well. Unlass you
have an unstated agenda of destroying these family farmers and ranchers and eradicating them from
their land, we believe you have no reason to place these horrific rules on them.

Jacqui Krizo
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1320 Capitol Street NE, Suite 150

S Salem, Oregon 97301
Qfﬁa on ) 503-361-8941
_ E:sogg‘ﬁg ';'5 orcattie.com

March 4, 2019

Racquel Rancier

Senior Policy Coordinator

Oregon Water Resources Department,
725 Suminer St, NE, Suite A

Salem, OR 97301-1271

Email: racquel.rrancier@oeregon.gov

Re: Division 25 Rulemaking for the Klamath Basin
Ms. Rancier,

The Oregon Caitlemen’s Association ("OCA™) is a member of the Rules Advisory
Committee for the Oregon Water Resources Department’s (“OWRID'’s™) proposed temporary
Division 25 rulemaking. OCA is supportive of OWRD’s approach to limit regulation of
groundwater wells in the Upper I{lamath Basin to the wells in closest proximity to surface water
sources (that is, less than 500 feet) while OWRD drafts permanent rules for the regulation of wells
that interfere with senior sutface water rights. The proposed Division 25 rules, however, include
unnecessary factual findings for the purposes of the proposed rules that OCA believes OWRD may
attempt to use to prevent groundwater users from chailenging future groundwater regulation by
OWRD.

OWRID’s proposed Division 25 rules include new definitions for “aquifer” and
“hydraulically connected” that conflict with other regulations, and broaden OWRI)’s jurisdiction
to regulate off groundwater users, QAR 690-025-0020(4) & (6). The proposed rules extend to
impending intetference, rather than existing interference, again broadening OWRD’s regulatory
jurisdiction, and conflicting with statutory authority. OAR 690-025-0025(1). The rules make
expansive generalizations about groundwater and surface water hydraulic connection in the
Klamath Basin (OAR 690-025-0040(1)), and the alleged effects of wells on spring and surface
water flows (OAR 690-025-0040(2)).

~ Voice of the Oregon Cattle Industry Since 1913 ~
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OWRD’s proposed definitions, findings, and conclusions cited above ate unnecessaty to
OWRD'’s regulation of wells within close proximity to sutface water sources when a valid call for
water is made by a senior surface water user. The definitions, findings, and conclusions, if adopted,
may provide support for OWRIDY’s interpretation of future rules governing the regulation of Upper
Klamath Basin groundwater users, allowing

OWRD to claim deference from coutts, and avoid legal challenges to the science and methodology
used by OWRD to shut off irvigation wells, causing severe and permanent effects on the
agricultural community. o

In the interest of supporting OWRD’s approach to limit regulation of groundwater wells in
the Klamath Basin temporarily while OWRD drafts new rules, OCA will withdraw its opposition
to the proposed temporary Division 25 rules, if OWRD removes the objectionable provisions cited
above, or provides legally binding assurances that such provisions will not be relied upon or
asserted by OWRD in any future context or legal proceeding to support regulation of any wells
500 feet or mote from a surface water source within or outside the Upper Klamath Basin.

In any permanent rulemaking efforts, OCA will advocate for and insist that OWRD put
forth rules that require scientific support that individual wells actually and measurably reduce
surface water flows that would otherwise be available to senior surface water users prior to
regulating off such wells. Conjunctive groundwater management cannot be one-size-fits-all for all
groundwater users within a groundwater basin, and OWRD must be able to determine actual
interference with surface water flows prior to regulation under the laws of the State of Oregon.

Thank you,

Jerome Rosa
Executive Director
Oregon Cattlemen’s Association

~ Voice of the Oregon Cattle Industry Since 1913 ~
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March 4, 2019

Racquel Rancier

Senior Policy Coordinator

Oregon Water Resources Department,
725 Summer St. NE, Suite A

Salem, OR 97301-1271

Email: racquel.r.rancier@oregorn.qoy

Re: Division 25 Rulemaking for the Klamath Basin
Ms. Rancier,

The Oregon Farm Bureau and Klamath-l.ake County Farm Bureau submit the following
comments on the Oregon Water Resources Department's proposed Division 25
rulemaking around ground/surface water connection in the Klamath Basin.

By way of background, Oregon Farm Bureau is Oregon's largest grassroots agriculture
association, representing nearly 7,000 farming and ranching families across the state.
Our mission is to promote educational improvement, economic opportunity, and social
advancement for our members and the farming, ranching, and natural resources
industry as a whole. Klamath-Lake County Farm Bureau is the voice of farmers and
ranchers in Klamath County.

Water is the lifeblood for Oregon’s farmers and ranchers; it is essential for the Oregon’s
agricultural economy and many farms and ranches in Oregon cannct operate without
secure access to irrigation water. Agriculture contributes an estimated $50 billion dollars
to the state’s economy, making it Oregon’s second largest economic driver. Given the
importance of water to all of Oregon's 220+ commodities, the state must protect
farmers’ water rights and ensure that management decisions are workable for Oregon's
farmers and ranchers.

Our members in the Klamath Basin and statewide have been concerned for the last
several years about the Department’s regulation of groundwater in the Basin, and we
have significant disagreement with how the Department has chosen to apply its
scientific models in the Basin. As such, we believe that the Department should not
codify any of its hotly disputed scientific findings in this rulemaking. However, we do
support limiting regulation to 500 feet of surface water, as opposed {o the mile the
department currently regulates, while the Department works with stakeholders and their
scientists to resolve the long-standing disputes about ground-surface water connection
in the Basin.
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1) The Department Must Improve its Models in the Klamath Basin

As in initial matter, our members have long-standing concerns over the science used to
establish ground/surface water connection in the Klamath Basin. Specifically, we
understand that a number of well-respected environmental consulting firms with
extensive experience in water modeling have informed the Department that they are
incorrectly applying their model for estimated stream depletion by groundwater pumping
in the Klamath. Based on discussions we have had recently with the Department, it
appears the Department is dismissive of the scientists’ concerns, and forcing water
users in the Basin to take the Department to court to challenge the Department's
application of its models. We also understand that the Department has largely refused
to revisit its application of its models through these lawsuits, essentially forcing water
users in the basin to spend hundreds of thousands of dollars to protect their water
rights. This is unacceptable. Given that the Department intends to spend the next two
years working within the basin to build a stronger consensus on the state of the science,
we strongly encourage the Department to begin to work with water users in the basin
immediately to address the concerns around the application of the model. Dismissing
the concerns of trained, licensed consultants is not én acceptable approach to resolving
this conflict.

2) The Draft Rules Should Not Codify Scientific Findings into Regulation

We do not think the draft rules should codify the hotly disputed science into its
regulations or change how its current law works in the Klamath Basin, Water users
must still have the opportunity to challenge the department’s science on a case-specific
basis. The Department's proposed Division 25 rules appeat to evidence a wholesale
change to how it's approaching groundfsurface water regulation during this interim
period, and the rules seem designed to limit the opportunities to challenge the
Department's science during this interim. Among our primary concerns with the draft
rules are the fact that they:

o Change the definition of “hydraulically connected" to do away with the adjacent
aquifer requirement;

o Expand the Department’s regulation authority in the upper Klamath Basin not
only to actual interference, but “impending” interference as well;

e Conclude all wells drawing water in the Klamath Basin reduce spring discharge
and surface flow, .

s Remove the “effective and timely” requirement, other than to conclude that
regulation of all wells 500 feet or less from surface water results in effective and
timely relief and may be regulated whenever a valid call is made; and

» Make a determination that all groundwater and surface water are hydraulically
connected in the upper Klamath Basin




These changes are unnecessary, unacceptable, and will only resuit in new litigation
during the interim period these rules are in effect. If the intent of this rulemaking is to
reduce the amount of litigation happening against the Department over its application of
its current ground/surface watet regulation, this approach will not achieve that goal, and
attempts to de facto resclves almost all of the disputed issues against the water user.
This is unacceptable.

If the Department’s true goal is to reduce conflict in the basin while they work on
resolving the disputes around the science in the basin long-term, the rule should simply
set the maximum distance for regulation to 500 feet of surface waters, and not make
other changes to how ground/surface water interaction is evaluated or codify disputed
science around ground/surface water regulation.

3) We Support Limiting Enforcement to 500 Feet While Disputes Over the
Science Are Resolved

While we disagree with the department’s use of its ground/surface water models in the
basin and the findings the draft rule codifies, we do support limiting enforcement to 500
feet in the immediate term while water users work with OWRD to find better agreement
on the science in the basin. We believe, if done correctly, this approach will reduce
conflict in the basin for the next few years while water users and the Department work
together to find greater agreement around modeling used in the basin to determine
actual impact. However, as discussed above, we do not believe that the Department's
rules simply limit reguiation to 500 feet, but instead include a number of unnacessary,
incorrect, and precedentially significant changes to its regulation of ground/surface
water connection in the basin. We recommend the Department pare down its
rulemaking to simply limit its regulation to 500 feet without fundamentally changing the
law or codifying its disputed scientific findings in this rulemaking.

Thank you for the opportunity to submit comments, and please do not hesitate to
contact us if you have any questions.

Sincerely,

ol Montly

v ry Anne Cooper
Oregon Farm Bureau John Moxley

President
éﬂ4a1ry_?4nc§z:%%c;regonfb.org Klamath-Lake County Farm Bureau
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WaterWatch of Oregon

Protecting Natural Flows in Oregon Rivers
WATERWATCH

March 4, 2019

Racquel Rancier

OWRD

725 Summer Street NE STE A
Salem, OR 97301

RE: Proposed Division 25 Rules
Sent via email fo racquel.r.rancler@oregon.gov

Dear Ms. Rancier:

Thank you for the opportunity to comment on the proposed Division 25 rules.

While WaterWatch supports the proposal by Oregon Water Resources Department to conduct a
two-year process to develop robust rules addressing water management in the Klamath Basin,
and look forward to participating in that process, we oppose the proposed rules because of the

failure to protect the senior water rights for instream uses in the Upper Klamath Basin.

We are very concerned that the proposed Division 25 rules fail to protect senior surface water
rights—which in this case are predominantly rights for instteam use—from pumping under

junior groundwater rights, In the Upper Klamath Basin, where the proposed rules would apply,

the most seniot surface water rights are rights for instream uses held by The Klamath Tribes,
Instream rights enjoy the same protections under the water code as any other surface water right
and the agency’s failure to afford these senior instream rights the protections due is alarming.
The agency does not get to pick and choose which types of rights it regulates (o protect.

In addition to the fact that the proposed rules fail to protect senior water right holders in
contravention of the water code, the proposed rules will also adversely impact aquatic
ecosystems and the species those ecosystems support including native fish such as redband trout
and sucker fish, This is of particular concern in the Klamath Basin where aquatic ecosystems
have suffered extensive impacts from the over-issuance of water rights for irrigation. We urge
the agency to take into account the impact of the groundwater pumping under junior water rights
on these aquatic ecosystems and native species.

Given the extensive data collection and analysis that went into the robust USGS-OWRD
groundwater study of the Klamath Basin, the statement in the proposed rules regarding the
connection between surface water and groundwater is certainly not an overstatement or
ovetreach. That statement of basic scientific fact is important to include in the rules because it
sets the context for the regulation that would take place under the proposed rules, albeit at a
totally inadequate level, and for the continued dialogue about science and water management in
the basin,

WaterWatch of Oregon Main Office: 503.295.4039
Main Office: 213 SW Ash St, Sulte 208 Portland, OR 97204 5. OR Office: 541.708.0048
Southern Oregon Office: PO Bax 261, Ashland, OR, 97520 www waterwatch.org



mailto:racquel.r.rancler@oregon.gov

Because the proposed rules fail to protect senior surface water rights, the section of the Natice of
Proposed Rulemaking titled “NEED FOR THE RULE(S)” is incorrect. That section states that
“this rulemalking proposes [ ] to establish procedures for the conirol of groundwater uses to
protect senior surface water rights. , .” The proposed rules clearly do not do this, The proposed
rules would fail to regulate junior groundwater users where that pumping would diminish the
instream flows allocated to senior surface water rights, thereby failing to protect those senior
rights, By comparison, the proposed rules would subject only seven wells to regulation, where
140 wete regulated under Division 9 and 50 under the previous Division 25 rules, Therefors, the
NEED FOR THE RULES(S) is inaccurate and is inconsistent with the proposed rules. The rules
do not achieve the statement of need.

The FISCAL AND ECONOMIC IMPACT section is also incorrect, For example, it is incorrect
to state “{hJowever, the cost to the junior regulated users is offset by the benefit of the regulated
water supplying senior water right holders in the basin.” As compared to baseline, whether one
uses regulation under Division 9 or the previous Division 25 rules, there is no additional cost to
junior regulated users and there definitely is not a benefit of regulated water to senior water
holders. The rules reduce the cost of regulation to junior regulated users and reduce the benefit to
senior water right holders. The statement is inconsistent with the substance of the proposed rules.

Finally, I want to voice my serious concern with the testimony at the February 21, 2019,
rulemaking hearing in Salem in which the person testifying complained that the statement in the
tules regarding surface and groundwater connection would make it harder to settle with the
Tribes and that the Tribes needed to be ‘knocked back into reality’ (or something very close if
not those words exactly). While emotions can run high with regard to water issues, this type of
language—which is disrespectful with threatening overtones—should not be tolerated in civil
discourse regarding water management (or any other topic). Because this statement was made
during testimony at a rulemaking hearing, back and forth between the testifier and the Water
Resources Commission, agency or other hearing attendees was not permitted. However, in other
settings where back and forth is'allowed (such as the upcoming planned two-year discussion in
the basin), I urge the agency to impose and enforce strict standards prohibiting this type of
language. Further, to the extent the sentiment expressed in the testimony shapes the basis of
objections to the statement in the rules regarding surface aud groundwater connectivity, those
objections are further eroded and should be disregarded by the agency.

Thank you for your consideration of these comments,

Sincerely,

fs/ Lisa A. Brown

Lisa A, Brown
WaterWatch of Oregon
213'SW Ash St. STE 208
Portland, OR 97204
503.295.4039 x4
lisa{@waterwatch.org
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Attachment ]

OFFICE OF THE SECRETARY OF STATE ARCHIVES DIVISION
DENNIS RICHARDSON MARY BETH HERKERT
SECRETARY OF STATE DIRECTOR

800G SUMMER STREET NE

LESLIE CUMMINGS

DEPUTY SECRETARY OF STATE SALEM, OR97310

503-373-0701

NOTICE OF PROPOSED RULEMAKING FILED
INCLUDING STATEMENT OF NEED & FISCAL IMPACT

01/29/2019 551 PM
CHAPTER 690 ARCHIVES DIVISION

WATER RESOURCES DEPARTMENT SECRETARY OF STATE

FILING CAPTION: Local rules governing control of well use in the Upper Klamath Basin
LAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 03/04/2019 5:00 PM

The Agency requests pubilic comment on whether other aptions should be considered for achieving the rufe's substantive goals while reducing negative economic
impact of the rule on business.

CONTACT: Racquel Rancier 725 Summer Street NE Ste. A Filed By:
503-986-0828 Salem,OR 97301 Racquel Rancier
racqguel.rrancier@oregon.gov Rules Coordinator
HEARING(S)

Auxilary aids for persons with disabilities are available upon advance request, Natify the contact listed above.

DATE: 02/21/2019 DATE: 02/26/2019

TIME: 3:30 PM TIME: 1:00 PM - 3:00 PM

OFFICER: Meg Reeves OFFICER: lvan Gall

ADDRESS: Oregon Water Resources  ADDRESS: Oregon Institute of

Dept. Technology

725 Summer Street NE, Suite A 3201 Campus Drive

Room 124 Mt. Scatt Room

Salem, OR 97301 Klamath Falls, OR 97601

SPECIAL INSTRUCTIONS:

Héaring during Water Resources
Commission meeting. To submit
testimony, please sign up to testify no
fater than 3:45 PM.

NEED FOR THE RULE(S):

In the Klamath Basin, significant amounts of groundwater discharges to surface water, such as springs, streams, and
rivers. Pumping wells capture some of this water, reducing the amount of surface water, Surface water sources provide
water to holders of surface water rights and determined claims. Surface water and groundwater are managed based on
a system of prior appropriation where junior water right holders (those with newer water rights) are shutoff to meet the
call of a senior water right holder {older water rights) in times of insufficient supply to meet all rights. Similarly, junior
groundwater rights can be requlated off to provide water to senior water rights, including surface water rights where

-there is evidence of hydraulic connection. Inthe 2000s through present, significant data were collected in the basin and

several reports documented hydraulic connection between surface water and groundwater in the basin. As regulation
of surface water rights began in the basin in 201 3, efforts to find a compromise to regulation began to include
groundwater. Asaresult, the 2014 Upper Klamath Basin Comprehensive Agreement (UKBCA), negotiated by a broad
group of stakeholders and governmental entities, addressed water management in the Off-Project area of the Klamath
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Basin, including groundwater regulation. Provisions of the UKBCA addressing the controf of groundwater use were
incorporated into OAR 690-0025-0010 rules, with the provision that if the agreement was terminated, the rules would
no longer be effective. In December 2017, the agreement was terminated, making the OAR 690-0025-0010rules no
longer in effect. As aresult, this rulemaking is needed to repeal the rules OAR 680-025-0010 that are no longer in
effect following termination of the UKBCA. Regulation under the existing OAR 680-009 statewide rule has resulted in
litigation, prompting these proposed basin specific interim rules. As a result, this rulemaking proposes to adopt OAR
690-025-0020, -0025, and -0040 to establish procedures for the control of groundwater uses to protect senior surface
water rights in the Upper Klamath basin, while further engagement is conducted in the area to develop a lohger term
approach for water management in the area. These proposed rules are intended to be in effect untit March 1, 2021
when more éomprehensive rules are expected to be adopted after significant engagement and outreach with individuals

inthe basin.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE;

Ground-Water Hydrology of the Upper Klamath Basin, Oregon and California, and associated reference material.
https://pubs.usgs.gov/sir/2007/5050/

Groundwater Simulation and Management Models for the Upper Kilamath Basin, Oregon and California, and associated
reference material.
https://pubs.usgs.gov/sir/2012/5062/

Streamflow Depletion by Wells - Understanding and Managing the Effects of Groundwater Pumping on Streamflow.
https://pubs.er.usgs.gov/publication/cir 1376

FISCAL AND ECONOMIC iMPACT:

Currently, regulation of wells in the Klamath Basin occurs under statewide rules in OAR 630-009, because 690-025-
0010 is no longer effective. In the Upper Klamath Basin during 2018, under 690-009, there were 140 welis subject to
regulation. During 2015-17, under 690-025-0010, there were 40 wells subject to reguiation. Adopting the proposed
690-025-0020, -0025, and -0040 rules would provide that 7 wells will be subject to regulation instead of 140 under
OAR 690-009. Costs to requlated well users, in the form of less revenue to individual farmers, ranchers, or small
businesses, may result from water curtailment on irrigated acreage. However, the cost to the junior regulated users is
offset by the benefit of the regulated water supplying senior water right holders in the basin, The potential magnitude
of these additional costs and benefits to regulated well users can't be quantified, because it depends on each specific
entity, the amount of water supply available in a water year (a function of rain and snow amounts), whether that entity
was able to shift water use to other sources or areas, and whether or not a call is made by a senior water right holder,

COST OF COMPLIANCE;

(1) Identify any state agencies, units of local government, and rembers of the public likely to be ecanomically affected by the
rulefs}. (2) Effect on Small Businesses: {a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); {c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the ride(s).

(1) The primary state agency affected by the proposed rules is the Water Resources Department, which is charged with
regulating the distribution of water among the various users of surface water and groundwater in accordance with the
users' existing rights of record based on a system of priority. The proposed rules do not expand the Department's
requlatory authority and are not expected to increase water distribution costs for the Department. The rules are likely
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toreduce the Department’s water distribution and enforcement costs while they are in effect, as the rules will result in
fewer wells being regulated than under the OAR 690-009 rules. Klamath County has estimated there are 115,000
irrigated acres (both surface water and groundwater) in the Upper Klamath Basin. For the 2018-19 tax year, the
Klamath County Assessor's office reduced the taxable rate for acres that had water regulated off to 50%, thus reducing
the property tax liability for the impacted acres. The City of Chiloquin has invested in acquiring land and intends on
drilling a new municipal well. Bly has also acquired grant funding to construct a new municipal well. No other economic
effect on state agencies, local governments, or the general public is expected from the proposed rules as compared to
the current regulatory framework, except where the local government or member of the publicis a holder of a
groundwater right that is currently being regulated. In those instances, where the rules result in them not being
regulated, they will have the benefit of their water use and the positive economic impacts associated with that water
use. This reduction in groundwater regufation may have a negative economic impact on senior water right holders that
currently benefit from the regulation of the welis, including the Klamath Tribes and irrigators that are part of the
Bureau of Reclamation’s Klamath Project to the extent that it reduces the amount of water available to them.

The Department cannot estimate the specific economic impacts because it will depend on each specific entity, the
amount of water available in a water year, whether that entity was able to shift water use to other sources or areas, and
whether or not a call is made by a senior water right holder.

{2a) Many of the affected wells are owned by individuals ar small businesses, the majority of which are agricultural
operations. However, the senior surface water right holders stand to benefit from the regulation of wells under the
existingrules. These include the Klamath Tribes who call on instream determined claims, and irrigation districts which
are part of the Bureau of Reclamation's Klamath Project; which are individual farmers and ranchers and small
agricuttural businesses. The Department estimates that approximately 1,700 small businesses could be affected by the
proposed rules, including well users and surface water users. The proposed rules apply to seven wells at this time.

(2b) The proposed rules do not impose additional reporting, record keeping, or other administrative activities on small
businesses affected by the proposed rules as compared to existing regulation under OAR 690-009. The cost to comply
with these rules, as with the current OAR 690-009 rule, depends on whether or not a water user is regulated and to
what extent that impacts their business operations. The Department cannot estimate that cost of compliance, which
will be operator specific, because it will vary depending on water conditions in any given year, whether the business can
shift operations to other areas or water sources. and if the senior users call on the water.

. {2¢) The proposed rules do not impose additional costs of professional services, equipment, supplies, labor and

increased administration activities on small businesses affected by the proposed rules as compared to existing
regulation under OAR 690-009.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

Two rule advisory committee meetings were convened in Klamath Falls, the first on January 15, 2019 and the second on
January 28, 2019. The committee included representatives of groups and entities that either are, or represent, small
businesses in the basin, These groups included the Oregon Cattlemen's Association, the Klamath Water Users
Assaciation, the Oregon Farm Bureau, and individual farmers and ranchers that own wells.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? YES
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RULES PROPOSED:
690-025-0010, 630-025-0020, 690-025-0025, 690-025-0040

REPEAL: 690-025-0010

RULE SUMMARY: These rules were adopted to govern groundwater regulation in the Klamath basin. However, they
were only in effect while the Settlement Agreement was in effect. The Settlement Agreement was terminated,
therefore, these rujes are no longer in effect. This rulemaking repeals these rufes that are no longer in effect,

CHANGESTO RULE:
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ADOPT: 690-025-0020
RULE SUMMARY: Defines terms used in OAR 690, Division 25, including sections -0025 and -0040
CHANGES TO RULE:

690-025-0020
Definitions

Notwithstanding QAR 690-008-001, the foliowing definitions apply to QAR 690-0025-0020 to OAR 6%0-0025-
0040, unless the context requires otherwise:§
(1) "Determined claim" means a claim for surface water as provided in the Findings of Fact and Order of

Determination jssued on March 7, 2013 and Amended on February 28, 2014 subject to regulation pursuant to
ORS5539,170.9

(2) "Existing rights of record" means authorized groundwater uses, determined claims, groundwater registrations,

and surface water rights.f

(3} "Groundwater registration” means an unadjudicated claim to use groundwater as provided in ORS 537.605
that is registered with the Oregon Water Resources Department.¥

{4) "Groundwater reservoir” or "aquifer" means a body of groundwater having boundarjes which may be
ascertained or reasonably inferred that vields quantities of water to wells or surface water sufficient for
appropriation under an existing right of record. ¥

(5} "Groundwater use authorization” means use of water authorized by a permit, certificate or groundwater
registration, I

(6} "Hydraulically connected" means water can move between or among groundwater reservoirs and surface
water.§

{7) "Upper Klamath Basin" means the area above and around Upper Klamath Lake that encompasses all water
sources that are tributary to Upper Klamath Lake, including groundwater, the Wood River, Williamson River and
Sprague River and their tributaries and the Klamath Marsh and its tributaries.{l
{8) "Surface water right" means certificated and permitted water rights, and determined claims, the source of
which is surface water, including springs, streams, and rivers.1f

9) "Well" or "wells" means a well as defined in ORS 537.515(9) that is located in the Upper Klamath Basin and is
used to beneficially withdraw water for authorized groundwater uses including domestic, stock,. irrigation,

industrial, munjcipal, and agyifer storage and recovery uses.

Statutory/Other Authority; ORS 536.027. ORS 537.525
Statutes/Other Implemented: QRS 5392.170, ORS 540.045 _ORS 537.525
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ADOPT: 690-025-0025

RULE SUMMARY: Outlines that the Department may manage surface water and groundwater uses to protect serior
holders of water rights and determined claims in accordance with the users’ water rights and determined claims
pursuant to these rules, instead of the existing Division 9 rules,

CHANGES TO RULE:

690-025-0025

Distribution of Water between Existing Rights of Recor

{1) Whenever impairment of, or interference with, existing water rights to appropriate surface water exists or
impends, the Oregon Water Resources Department may regulate the distribution of water among the various
users of water from any natural surface or groundwater reserveir in accordance with the users® existing rights of
record as authorized by ORS 537.525, ORS 53%.170 and ORS 540.045 1]

(2) These rules, OAR 690-0025-0020 to OAR 690-0025-0040, govern the control of wells in the Upper Klamath
Basin that produce from a groundwater reservoir that is hydraulically connected to surface water and subject to

regulation in the course of distribution of water in accordance with the users' existing rights of record §
(3} These rules operate in lieu of OAR Chapter 690, Division 09, and in conjunction with OAR Chapter 690,

Division 250, except that these rules govern distribution of groundwater and surface water in the Upper Klamath
Basin in lieu of OAR 690-250-0120(2},

Statutory/Other Authority: ORS 536.027, ORS 537.525

Statutes/Other Implemented: QRS 539.170, ORS 540.045, ORS 537.525
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ADOPT: 690-025-0040

RULE SUMMARY: Specifies Department finding of the hydraulic connection between surface water and groundwater in
the Klamath Basin, and that groundwater use results in stream and spring flow depletion, based on the best available
information. Indicates that the Department finds regulation of wells within 500 feet of surface water will result in relief
to holders of surface water rights, that the Department shall determine the distance between each well and the source
of surface water rights, and that the Department may regulate these wells when a valid call is made by a holder of a
senior right or determined claim. Specifies effective date of rules, and that they do not set a precedent.

CHANGES TO RULE:

690-025-0040

Regulation of Hydraulically Connected Wells

{1) [n the Klamath Basin, groundwater and surface water are hydraulically connected %

{2} Wells that withdraw groundwater in the Klamath Basin reduce groundwater discharge and surface water
flow. g1

{3) Notwithstanding that groundwater is hydraulically connected to surface water in the Klamath Basin, the
Department has determined that in the Upper Klamath Basin, regulation of wells that are focated a horizontal
distance equal to or less than 500 feet from a source of surface water rights will resuit in effective and timely relief

to those surface water rights. §
{4} The determinations in subsections {1) and {2} are based on the best available information. including but not

limited to, water well reports, basin and hydrologic studies, topographic maps, hydrogeologic reports,

groundwater and surface water elevation data, groundwater flow models, model simulation results for the
Klamath Basin, and any other information that is used in the course of applving generally accepted hydrogeoiogic
methodologies gl

{5) Before regulating an authorized groundwater use, the Department shall determine the horizontal distance

between each well and the source or sources of surface water rights.
{6) The Department may regulate wells that are located a horizontal distance equal to or less than 500 feet from a
source of surface water rights whenever 3 valid call for surface water is made and the Department is regulating in

accordance with the users' existing rights of record. Under this rule, the Department will not regulate wells

located a horizontal distance greater than 500 feet from a source of surface water.q

(7) Groundwater regulation in the Upper Klamath Basin before March 1, 2021 will occur pursuant to OAR 690-
0025-0020 to OAR 690-0025-0040. After March 1. 2021, OAR 690-0025-0020 to QAR 69G-0025-0040 willno
longer be in effect and groundwater regulation in the Upper Klamath Basin will cccur under OAR 690-009, unless

the Commission adopts new rules governing groundwater regulation in the Upper Klamath Basin. ¥
(8) Notwithstanding present conformance of these rules with ORS 537.780{2}(a), these rules do not establish a

precedent that precludes different or additicnal reguiation of groundwater as may be established in future
rulemakings consistent with the authorities of the Water Resources Commission.

Statutory/Other Authority: ORS 536.027, ORS 537.525
Statutes/Other |mplemented; ORS 532,170, ORS 540,045 ORS 537,525
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AMENDED STATEMENT OF NEED AND FISCAL IMPACT

Need for Rule(s):

In the Klamath Basin, significant amounts of groundwater discharges to surface water, such as springs, streams, and
rivers, Pumping wells capture some of this water, reducing the amount of surface water, Surface water sources
provide water to holders of surface water rights and determined claims. Surface water and groundwater are managed
based on a system of prior appropriation where junior water right holders (those with newer water rights) are shutoft to
meet the call of a senior water right holder (older water rights) in times of insufficient supply to meet all rights.
Similarly, junior groundwater rights can be regulated off to provide water to senior water rights, including surface
water rights where there is evidence of hydraulic connection. In the 2000s through present, significant data were
collected in the basin and severa! reports documented hydraulic connection between surface water and groundwater in
the basin. As regulation of surface water rights began in the basin in 2013, efforts to find a compromise to regulation
began to include groundwater, As a result, the 2014 Upper Klamath Basin Comprehensive Agreement (UKBCA),
negotiated by a broad group of stakeholders and governmental entities, addressed water management in the Off-Project
area of the Klamath Basin, including groundwater regulation. Provisions of the UKBCA addressing the control of
groundwater use were incorporated into OAR 690-0025-0010 rules, with the provision that if the agreement was
terminated, the rules would no longer be effective. In December 2017, the agreement was terminated, making the
OAR 690-0025-0010 rules no longer in effect. As a result, this rulemaking is needed to repeal the rules OAR 690-025-
0010 that are no longer in effect following termination of the UKBCA. Regulation under the existing OAR 690-009
statewide rule has resulted in litigation, prompting these proposed basin specific interim rules. As a result, this
rutemaking proposes to adopt OAR 690-025-0020, -0025, and -0040 to establish procedures for the control of
groundwater uses to protect senior surface water rights in the Upper Klamath basin, while further engagement is
conducted in the area to develop a longer term approach for water management in the area. These proposed rules are
intended to be in effect until April 2021 when more comprehensive rules are expected to be adopted after significant
engagement and outreach with individuals in the basin.

Amended Fiscal and Economic Impact:

Reasons for amendment: The amendments in this section addresses inaccuracies related to how the decrease in
regulation of groundwater users will affect senior water right users. The proposed rules will result in fewer
groundwater users being regulated off than in the past four irrigation seasons which may result in an increased fiscal
impact to senior surface water users. Corrections show deleted text in strikethrough and added text in bold.

Currently, regulation of wells in the Klamath Basin occurs under statewide rules in OAR 690-009, because 690-025-
0010 is no longer effective. In the Upper Klamath Basin during 2018, under 690-009, there were 140 wells subject to
regulation. During 2015-17, under 690-025-0010, there were 40 wells subject to regulation. Adopting the proposed
690-025-0020, -0025, and -0040 rules would provide that 7 wells will be subject to regulation instead of 140 under
OAR 690-009. Costs to legulated well users, in the form of less revenue to individual farmers, ranchers, or small
busmesses may tesult from water curtaiiment on urlgated ac1eage %bwewy—-the—eest—te—tha-&mmega#a&ed«u&eiﬂ—m

uia v § water asit- In addition, senior
water users may experience ﬁscal 1mpacts assoclated wnth a possﬁ)le reduction in surface water resulting from
decreased regulation of groundwater users,

a—semef—watei—ught—helder— The costs born by regulated groundwater users canuot be quantlﬁed because the
costs resulting from regulation depend on the situation of each specific regulated entity which in turn is affected
by unpredictable factors such the timing and magnitude of the regulatory action, and weather conditions and
available precipitation during the irrigation season. Similarly, the costs associated with possible decreased
streamflow that may occur as a result of decreased regulation of groundwater users may not be quantified
because the Department does not presently know how much less water will remain instream as a result of




decreased regulation of groundwater, does not know what specific instream resources could be harmed, or what
the fiscal value of those instream resources is.

Statement of Cost of Compliance:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically
affected by the rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to
the rule(s); (b) Describe the expected reporting, recordkeeping and administrative activities and cost required to
comply with the rule(s); (c) Estimate the cost of professipnal services, equipment supplies, labor and increased
administration required to comply with the rule(s).

(1} The primary state agency affected by the proposed rules is the Water Resources Department, which is charged
with regulating the distribution of water among the various users of surface water and groundwater in accordance
with the users' existing rights of record based on a system of priority. The proposed rules do not expand the
Department's regulatory authority and are not expected to increase water distribution costs for the Department,
The rules are likely to reduce the Department’s water distribution and enforcement costs while they are in effect,
as the rules will result in fewer wells being regulated than under the OAR 690-009 rules. Klamath County has
estimated there are 115,000 irrigated acres (both surface water and groundwater) in the Upper Klamath Basin. For
the 2018-19 tax year, the Klamath County Assessor’s office reduced the taxable rate for acres that had water
regulated off to 50%, thus reducing the property tax liability for the impacted acres. The City of Chiloquin has
invested in acquiring land and intends on drilling a new municipal well. Bly has also acquired grant funding to
construct a new municipal well. No other economic effect on state agencies, local governments, or the general
public is expected from the proposed rules as compared to the current regulatory framework, except where the
local government or member of the public is a holder of a groundwater right that is currently being regulated. In
those instances, where the rules result in them not being regulated, they will have the benefit of their water use and
the positive economic impacts associated with that water use. This reduction in groundwater regulation may have
a negative economic impact on senior water right holders that currently benefit from the regulation of the wells,
including the Klamath Tribes and irrigators that are part of the Bureau of Reclamation’s Klamath Project to the
extent that it reduces the amount of water available fo them.

The Department cannot estimate the specific economic impacts because it will depend on each specific entity, the
amount of water available in a water year, whether that entity was able to shift water use to other sources or areas,
and whether or not a call is made by a senior water right holder.

(2a) Many of the affected weHs are owned by 1ndtv1duals ot small businesses, tile majouty of whlch are agr icultmal
operations. 858 ahit holde a4
existing—riles: It is not presently clear how much decreased regulatmn of groundwater users w111 affect senior
surface water rights, and therefore the Department cannot estimate whether small businesses owned by the
Kiamath Tribe will suffer a significant adverse impact. Small businesses that may be impacted include those
owned by These-include the Klamath Tribes who call on instream determined claims, and irrigation districts which are
part of the Bureau of Reclamation's Klamath Project, which are individual farmers and ranchers and small agricultural
businesses. The Department estimates that approximately 1,700 small businesses could be affected by the proposed
rules, including well users and surface water users, The proposed rules apply to seven wells at this time.

(2b)The proposed rules do not impose additional reporting, record keeping, or other administrative activities on small
businesses affected by the proposed rules as compared to existing regulation under OAR 690-009. The cost to comply
with these rules, as with the current OAR 690-009 rule, depends on whether or not a water user is regulated and to
what extent that impacts their business operations. The Department cannot estimate that cost of compliance, which
will be operator specific, because it will vary depending on water conditions in any given year, whether the business
can shift operations fo other areas or water sources, and if the senior users call on the water

(2c)The proposed rules do not impose additional costs of professional services, equipment, supplies, labor and
increased administration activities on small businesses affected by the proposed rules as compared to existing
regulation under OAR 690-009.



Describe how small businesses were involved in the development of these rule(s)?

Two rule advisory committee meetings were convened in Klamath Falls, the first on January 15, 2019 and the second
on January 28, 2019. The committee included representatives of groups and entities that either are, or represent, small
businesses in the basin. These groups included the Oregon Cattlemen's Association, the Klamath Water Users
Association, the Oregon Farm Bureau, and individual farmers and ranchers that own wells.

Documents Relied Upon, and where they are available:
Ground-Water Hydrology of the Upper Klamath Basin, Oregon and California, and associated reference material.

https://pu_bs.usgs. o0ov/sir/2007/5050/

Groundwater Simulation and Management Models for the Upper Klamath Basin, Oregon and California, and

associated reference material.
hitps://pubs.uses.cov/sir/2012/5062/

Streamflow Depletion by Wells — Understanding and Managing the Effects of Groundwater Pumping on Streamflow.
hitps://pubs,.er.usgs.gov/publication/cirl 376

Was an Administrative Rule Advisory Committee consuited? Yes or No?
I not, why not?
YES



http:https://pubs.er
https://pubs.usgs.gov/sir/2012/5062




Attachment K:

Oregon Water Resources Department Response to Division (25 Public Comment

Water Resources Commission Meeting — April 12, 2019

Individual/Organization |

_Department Response

2/21/19

Bruce Topham/Flying T.
Ranch

Test1fy1ng n Opposmon No evidence of hydrologic
connectivity, Department should inspect wells,
Results of models are not demonstrated in the field

See Attachment A: Overall, the Klamath Basin
exemplifies a well-connected regional aquifer
system where groundwater makes up a considerable
part of the hydrologic cycle of springs, streams and
rivers. Gannett et al. (2007). With all the assembled
data from historical reports, stream discharge
measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
approximately 1.8 million acre-feet of groundwater
discharges annually to springs, streams, and rivers.
A peer-reviewed groundwater flow model (Gannett
et al., 2012) was used in prior years to estimate the
impact to surface water from pumping wells in the
Upper Klamath Basin. No groundwater flow model
is contemplated for regulation under the proposed

Individual/Organization |

- Comment Summary. '

s

*Department Response

2/21/19

Frika Norris, speaking
for Virginia
Topham/Flying T. Ranch

Flled wrltten testimony and was spoken for on

the record

Life and heritage being threatened by Department,
cannot conduct business with Department rules
changing, history with surface water adjudication,
groundwater has never been adjudicated yet last year
well was called, don’t know what will happen after 2
year period, do not trust Department, no evidence of
hydrologic connection, results of models are not
demonstrated in the field, feel guilty until proven
innocent, ramifications for this political decision

The Department s proposed rules are supported by

substantial evidence as 1s required by statutes
governing the Commission’s rulemaking. The
factual findings are important for explaining the
technical basis for the Department’s proposed
methods for regulating groundwater and surface
water in the Upper Klamath Basin. See Attachment
A. Overall, the Klamath Basin exemplifies a well-
connected regional aquifer system where
groundwater makes up a considerable part of the
hydrologic cycle of springs, streams and rivers.
Gannett et al. (2007) With all the assembled data
from historical reports, stream discharge
measurements, seepage runs, and spring flows within




the Upper Klamath Basin, 1t is estimated that
approximately 1.8 million acre-feet of groundwater
discharges annually to springs, streams, and rivers.
A peer-reviewed groundwater flow model (Gannett
et al., 2012) was used 1n prior years to estimate the
impact to surface water from pumping wells in the
Upper Klamath Basin. No groundwater flow model
is contemplated for regulation under the proposed

the rules because they fail to protect senior water
right holders, not more complicated than this, rules
fail to regulate wells which would provide effective
and timely relief, Oregon has a duty to protect
instream water rights

Supports Department to conduct a 2 year process to
develop robust rules, but oppose rules because of
failure to protect senior water rights and adverse
impact aquatic ecosystems and species (redband
trout, sucker fish), extensive data went into USGS-
OWRD groundwater study of Basin supports
connection between surface water and groundwater
and sets context for regulation, the Notice of
Proposed Rulemaking “Need for Rules” is incorrect
and inconsistent with proposed rules, the “Fiscal and
Economic Impact™ incorrect and inconsistent with
proposed rules, serious concern for testimony at
February 21 hearing regarding Tribes, should be
disregarded if informing rules, urge Department to
impose and enforce strict standards during next 2

rules
“Date | Individual/Organization |~ . CommentSummary . -~ | = ~ Department Response = - i
2/21/19 | Lisa Brown/ WaterWatch Flled wrltten testimony and spoke on the record The Department believes it is proposmg a method
of Oregon Unable to see how the Agency has authority to adopt | for regulating that meets its statutory obligations as

well as allowing the Department to exercise its
discretion to determine that regulation will benefit
senior users within the current season of use. The
Department is not proposing selective regulation.
The Department amended the fiscal impact portion
of the Notice of Proposed Rulemaking on March 28,
2019, to address inaccuracies related to how the
decrease in regulation of groundwater users will
affect senior water right users.

years of discussion




instrearn flows for BIA, personally invested in wells
as supplemental source of water, relied on Division
9 rules, concerned wells were shut off without due
process, concerned about hydrologic connectivity
modeling, concerned about rules declaring scientific
facts, appreciate Department tempered rules by
stipulating they will not establish precedent yet all
the more reason to leaving controversy out of rule,
prefers the proposal he submitted to RAC, but

. Date | Individual/Organization | .~ 5 -Comment Summary * S| : " Department Response _
2/21/19 | Kevin Newman/Sprague Irrrgahon water is critical, history with surface The Department has provided extensive process
River Water Resource water, instream flows must be corrected, through this rulemaking and has solicited input from
Foundation groundwater only lifeline to sustain family business, | its Rules Advisory Committee and from public
personally invested in wells, believe due process comment in its rulemaking hearings. In addition, the
must occur before regulation (BIA/lawsuit), the Department’s regulatory orders are subject to
Department cannot regulate off of a flawed model judicial review. The Department believes it is
without site specific information and due process, proposing a method for regulating that meets its
the model does not recognize or net consumptive use | statutory obligations. See Attachment A. Overall, the
when irrigator’s wells helped keep rivers running, Klamath Basin exemplifies a well-connected
accuracy matters because of impact on livelihoods, | regional aquifer system where groundwater makes
those with lived experience know river levels and up a considerable part of the hydrologic cycle of
wells, while rules aren’t perfect support springs, streams and rivers. Gannett et al. (2007)
Department’s approach to back off regulation and With all the assembled data from historical reports,
take necessary step to build trust over two year stream discharge measurements, seepage runs, and
period, provides needed relief to basin irrigators, spring flows within the Upper Klamath Basin, it is
was reason to dismiss lawsuit, continue to have estimated that approximately 1.8 million acre-feet of
concerns about Department authority and not fair to | groundwater discharges annually to springs, streams,
regulate 7 wells, but appreciate that rules say they and rivers. A peer-reviewed groundwater flow
don’t create precedent mode] (Gannett et al., 2012) was used in prior years
' to estimate the impact to surface water from
pumping wells in the Upper Klamath Basin. No
groundwater flow model is contemplated for
regulatlon under the proposed rules.
‘Date: | Individual/Organization | = " Comment Summary. . EE . Department Response i
2/21/19 | Roger Nicholson/Fort Flled ertten testimony and spoke on the record The Department has provided extensive process _
Klamath Critical Habitat | Irrigation water is critical to business, surface water | through this rulemaking and has solicited input from
Landowners rights put at risk per Department’s quantification of | its Rules Advisory Committee and from public

comment in its rulemaking hearings. In addition, the
Department’s regulatory orders are subject to
judicial review. The Department believes it is
proposing a method for regulating that meets its
statutory obligations. See Attachment A. Overall,
the Klamath Basin exemplifies a well-connected
regional aquifer system where groundwater makes
up a considerable part of the hydrologic cycle of
springs, streams and rivers. Gannett et al. (2007)

3




support Department’s overall approach of backing
off regulation to provide 2 year resolution period,
need to strengthen 1 mile rule under Division 9 rules

With all the assembled data from historical reports,
stream discharge measurements, seepage runs, and
spring flows within the Upper Klamath Basin, it is
estimated that approximately 1.8 million acre-feet of
groundwater discharges annually to springs, streams,

groundwater is important supplemental source of
water, concerns about how Department regulated
wells last summer without prior due process to

and nvers
" Date | Individual/Organization | “Comment Summary o ' Department Response
2/21/19 | Hannah Secoy, speaking | F :led wrltten testlmony and was spoken for on The Department s proposed rules are supported by
for Susan Topham the record substantial evidence as is required by statutes
Even if rules are temporary set dangerous precedent | governing the Commission’s rulemaking. The
with hydrologic connectivity, Department has done | factual findings are important for explaining the
studies that concluded the opposite is true, these technical basis for the Department’s proposed
rules are about politics not science to further methods for regulating groundwater and surface
diminish agriculture, groundwater and surface water | water in the Upper Klamath Basin. The Department
should be regulated separately, if connected then has provided extensive process through this
well regulations are no longer needed, DEQ cases rulemaking and has solicited input from its Rules
have been settled on opposite science and rules - Advisory Committee and from public comment in its
could make settlements moot, Department ignored rulemaking hearings. The Department intends to
RAC comments and concerns of the community, solicit more input in the future as long-term
reject rules entirely or at least part about hydrologic | management solutions are identified and developed.
connectivity See Attachment A. Overall, the Klamath Basin
exemplifies a well-connected regional aquifer
system where groundwater makes up a considerable
part of the hydrologic cycle of springs, streams and
rivers. Gannett et al. (2007) With all the assembled
data from historical reports, stream discharge
measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
approximately 1.8 million acre-feet of groundwater
dJscharges annuaily to springs, streams, a.nd rlve}:s
. Date. | Individual/Organization’| © = Comment Summary ' ik " Department Response :
2/21/19 | David Mosby/ Bar-Y Hlstory w1th surface water (referenced BIA) The Department has provided extensive process
Ranch personally invested in wells and believes through this rulemaking and has solicited input from

its Rules Advisory Committee and from public
comment in its rulemaking hearings. In addition, the
Department’s regulatory orders are subject to
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irrigators and reliance on hydrologic modeling with
little ground-truthing supporting assumptions and
predictions, rules touch on issues that are
controversial, appreciate Department stating rules
are not precedent setting yet all the more reason to
leave controversial science out of rules, participated
in RAC but did not feel recommendations were
heard, appreciate Department’s approach to back off
regulation for 2 year period, provides relief to basin
irrigators and provides necessary opportunity for
Department to gain trust of irrigation community,
continued concern for Department authority and
scientific issues, urge Commission to adopt
proposed rules. Referred to study of groundwater
hydrology of Upper Klamath Basin by USGS in
2007 — summary of selected aquifer test — does not
seem representatlve of scientific study

judicial review. The Department believes it is
proposing a method for regulating that meets its
statutory obligations.

Individual/Organization |

Comment Summary

" Department Response

221719

Tom Mallams/OR
Cattlemen’s Association
and private groundwater
irrigator

Flled document entitled “The Klamath BaSm B

Water Rights Adjudication” and spoke on
record(s)

Strongly oppose rule as written in its entirety, 2 year
delay is appealing, but in long term will hurt
Oregon. Will be submitting written comments and
submitted Trojan Horse editorial already. Referred
to 1990 letter from Department stating groundwater
users would not be a party to surface water
proceedings, regulation of wells represents a lack of
due process for private landowners, cities, and
industry in the area, RAC objected to this interim
rule and recommendations were not reflected in
posted rule, RAC was held because required through
rules process, all Department has to do is test well
instead of spending millions on litigation to see if
model really works, lack of site-specific science
incorporated into Departments practices, using
controversial science will destroy multi-generational

.'The Departnient s proposed rules are supported by

substantial evidence as is required by statutes
governing the Commission’s rulemaking. The
factual findings are important for explaining the
technical basis for the Department’s proposed
methods for regulating groundwater and surface
water in the Upper Klamath Basin. The Department
has provided extensive process through this
rulemaking and has solicited input from its Rules
Advisory Committee and from public comment in its
rulemaking hearings. The Department intends to
solicit more input in the future as long-term
management solutions are identified and developed.
See Attachment A. Overall, the Klamath Basin
exemplifies a well-connected regional aquifer
system where groundwater makes up a considerable
part of the hydrologic cycle of springs, streams and
rivers. Gannett et al. (2007) With all the assembled
data from historical reports, stream discharge
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.stopped here

enterprises, feel guilty until proven innocent despite
communication with the Department about its
modeling outcomes and have providing information
the Department requested in the past and it has been
ignored, there is little trust, science is out there and
needs to be looked at by Department and
incorporated into model, interim rules are supposed
to be for the Upper Klamath Basin yet rules state
Klamath Basin ~ in RAC mtg Department says all of
Klamath Basin involved, challenged USGS studies
against what is happening with wells on the ground,
challenged historic river flows against what is
happening with wells on the ground, opens up closed
cases with DEQ issues by saying hydrologic
interconnected, believe this is a statewide issue if not

measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
approximately 1.8 million acre-feet of groundwater
discharges annually to springs, streams, and rivers.
A peer-reviewed groundwater flow model (Gannett
et al., 2012) was used in prior years to estimate the
impact to surface water from pumping wells in the
Upper Klamath Basin. No groundwater flow model
is contemplated for regulation under the proposed
rules.

“Date

Individual/Organization |

~ Comment Summary

“Department Response

2/21/19

Brandon Topham

Observed RAC overall attendees opposed the rules
different stakeholders have different objections,
nrrigators believe hydrologic connection is blatantly
false, 50-50 Report encompasses broad statements
from Department while report more defines the
geographic areas within the Basin and matters to
geology (cites examples), Department does not
know what 1s happening in this area — in their
defense it is complicated, supports aquifer testing,
believes it is impossible to make one computer
model for an entire area, ultimately what is

| happening today does not impact long term,

eventually we are going to have to compromise with
the tribes, difficult to do, would love to irrigate for
next two years, but if approved substantiate claim
that water is interconnected

The Depart:ment proposes a basin scale approach

over the single-well approach. See Attachment A.
Overall, the Klamath Basin exemplifies a well-
connected regional aquifer system where
groundwater makes up a considerable part of the
hydrologic cycle of springs, streams and rivers.
Gannett et al. (2007) With all the assembled data
from historical reports, stream discharge
measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
approximately 1.8 million acre-feet of groundwater
discharges annually to springs, streams, and rivers.
A peer-reviewed groundwater flow model (Gannett
et al., 2012) was used in prior years to estimate the
impact to surface water from pumping wells in the
Upper Klamath Basin. No groundwater flow model
is contemplated for regulation under the proposed
rules.




.;-Date Z.

“Comment: Summary

Individual/Organization | G L e Department Response o _
2/26/19 | Nathan Jackson/OR Part1¢1pated in RAC, supportive of Department s The factual findings are important for explammg the
Cattlemen’s Association | approach to limit regulation of groundwater wells technical basis for the Department’s proposed
while draft permanent rules, Division 25 proposed | methods for regulating groundwater and surface
rules include unnecessary factual findings, water in the Upper Klamath Basin. The Department’s
Department may use to prevent challenge to explanation of the technical methods it proposes to
groundwater regulation in future, changes to regulate groundwater provide transparency and are
Aquifer and Hydraulically Connected conflict with | consistent with statutes governing the Commission’s
other regulations and broaden Department actions in this case. See Attachment A. Overall, the
jurisdiction, rules extend to impending rather than Klamath Basin exemplifies a well-connected regional
existing interference and broaden Department aquifer system where groundwater makes up a
jurisdiction, rules make expansive generalizations considerable part of the hydrologic cycle of springs,
about hydraulic connection, the proposed streams and rivers. Gannett et al. (2007) With all the
definitions, findings, conclusions are unnecessary, | assembled data from historical reports, stream
will withdraw opposition to rules if Department discharge measurements, seepage runs, and spring
removes objectionable provisions or provides flows within the Upper Klamath Basin, it is
legally binding assurances that that such provisions | estimated that approximately 1.8 million acre-feet of
will not be relied upon in future, during permanent | groundwater discharges annually to springs, streams,
rulemaking organization will advocate for scientific | and rivers.
support regaxdmg interference of 1nd1v1dual weils
Date | Individual/Organization | = ‘Comment Summary Shmamale s " Department Response - Lo
2/26/19 | Chairman Don Gentry/ Concern about protecting treaty resources, have The Department believes it is proposing a method for
Klamath Tribes participated in adjudication, Department should regulating that meets its statutory obligations as well
recognize their responsibility to protect treaty as it allows the Department to exercise its discretion
rights/resources, do not support interim rules as to determine that regulation will benefit senior users
proposed, they are not protective of adjudicated within the current season of use.
rights to this point and does not fulfill state
responsibility, in agreement with current science
that there is a connection with wells and surface
water will be addressed through their proposed
edits, protectien of their rights also protect fish and
other spec1es 1mportant to the Tribe
- Date. | Individual/Organization| = = = Comment Summary coobe v o0 Department Response Sl
2/26/19 | Brad Parrish/Klamath Flied wntten testlmony and spoke on the record The Department believes it is proposing a method for
Tribes regulating that meets its statutory obligations as well




Rules will result in loss of flow to adjudicated
senior water rights, RAC proposal to allow for
domestic use while protecting senior rights was not
utilized, Department has statutory obligation to
senior right holders (ORS 537.525), water is
important to redband trout and ESA listed sucker
specifies

690-025-0020 (2) (9) edits; 690-025-0040 (1) (6)
(7) edits and additional language

as allow it to exercise its discretion to determine that
regulation will benefit senior users within the current
season of use. More engagement with the water user
community will be necessary to find long-term
management solutions in the Upper Klamath Basin.
The Department does not believe that adoption of the
proposed rules will lead to over allocation of the
groundwater resource. The Department encourages
all water users to continue to work with it as 1t

con51ders Iong -term strategies for the future

with rules as written, especially references to

~ Date ' | Individual/Organization’| . .~ = Comment Summary L ~Department Response :
2/26/19 | Conrad Fisher/Water 4 Ueneratlon written water policy in the past, see The Department believes it is proposmc a method for
Climate Trust wells continuously running, concerned for regulating that meets its statutory obligations as well
equity/water access, does not comply with law, itis | as it allows it to exercise its discretion to determine
the government that allows water to be distributed | that regulation will benefit senior users within the
that make us fight with each other, 6 current season of use. The factual findings are
recommendations: 1) measure water, 2) protect important for explaining the technical basis for the
senior instream water rights (future generations), 3) | Department’s proposed methods for regulating
conversation, 4) dialog between state and public groundwater and surface water in the Upper Klamath
advocates, 5) protect human right to water and right | Basin. The Department has provided extensive
to fish, 6) precautionary principal (water users process through this rulemaking and has solicited
should have to prove to the public that they are not | input from its Rules Advisory Committee and from
harming water users) public comment in its rulemaking hearings. The
Department intends to solicit more input in the future
as long-term management solutions are identified and
developed
' Date | Individual/Orgapization | " Comment Summary e - Departiment Response
2/26/19 | Paul Wilson/Klamath Enforcement of senior water rights 13 not for The Department encourages all water users to
Tribes financial benefits, difficult to call water, answering | continue to work with it, and among themselves, as it
the call for stewardship to ancestral lands, need to considers long-term strategies for the future.
have more communication between tribes and
ranchers, slippery slope to give state authority to
commumcate between us
" Date | Individual/Organization | =~~~ = ~Comment Summary - " Department Response -
2/26/19 | Del Fox/Trrigator Wlthout pumplnc would not have water, disagree The Department proposes a basin scale approach

over the single-well approach. The factual findings
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hydrologically connection, 1f you don’t measure
you cannot regulate it, has had personal wells tested
(Swan Lake-Pine Flat), also limiting to 5001t for 2
years is a fools game, delays a problem when we
can work together across stakeholders, we don’t
need more rules

are important for explaining the technical basis for
the Department’s proposed methods for regulating
groundwater and surface water in the Upper Klamath
Basin. The Department encourages all water users to
continue to work with it as it considers long-term
strategies for the future. See Attachment A. Overall,
the Klamath Basin exemplifies a well-connected
regional aquifer system where groundwater makes up
a considerable part of the hydrologic cycle of
springs, streams and rivers. Gannett et al. (2007)
With all the assembled data from historical reports,
stream discharge measurements, seepage runs, and
spring flows within the Upper Klamath Basin, it is
estimated that approximately 1.8 million acre-feet of
groundwater discharges annually to springs, streams,

Cattlemen’s Association
and private groundwater
nrigator

Water Rights Adjudication” and spoke on
record(s)

Testimony given last week still stands; his
comments and Nathan Jackson’s don’t match,
Cattlemen’s Association will provide written rules,
do not agree with 1 ounce of rules, while 2 year
hiatus/500 ft sounds nice this is bait and switch,
rules set precedent in future litigation,
predictions/track record of Department (examples:
dam removal was supposed to be basin specific, but
is now statewide), predict this rule will go forward
in its entirely and in 2 years go back to 1 miles that

and nvers
" Date | Individual/Organization| ~ = Comment Summary L e . Department Response
2/26/19 | Steve Hartsell/Rancher Concern ruEes set precedent on how Iong term OAR 690 025 0040 states the rules do not set
groundwater management is applied to Basin, but precedent; the Department encourages all water users
appreciate 2 years of flexibility that hopefully leads | to continue to work with it as it considers long-term
to development to long term approach to strategies for the future.
groundwater management and stabihty
“ Date | Jndividual/Organization |~ =~ Comment Summary: SR . Department Response i
2/26/19 | Tom Mallams/OR Flled document entitled “The Klamath Basm The Department’s proposed rules are supported by

substantial evidence as is required by statutes
governing the Commission’s rulemaking. The factual
findings are important for explaining the technical
basis for the Department’s proposed methods for
regulating groundwater and surface water in the
Upper Klamath Basin. The Department has provided
extensive process through this rulemaking and has
solicited input from its Rules Advisory Committee
and from public comment in its rulemaking hearings.
The Department intends to solicit more input in the
future as long-term management solutions are
identified and developed.
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we cannot live with, hydrological connection cannot
be proven and is hard to challenge — cannot allow
into rules, DEQ using same type of model and this
language opens a door with DEQ, called rules a
Trojan horse/1990 letter as lack of due process,
RAC does not like rules, considered guilty until
proven innocent — have provided information and
Department has ignored it all, science has to make
determination in rules, but these rules are not

appropnate

specific information, and giving ranchers due
process. More information is needed to account for
connectivity, one of 10 families that agreed to
dismiss lawsuit for rules, while rules are not perfect,
support Department’s plan to back off regulation
and provide opportunity for discussion, hope
Department will listen to community

" Date - | Individual/Organization | = = ~Comment Summary - ‘Department Response
2/26/19 | Hollie Cannon/Wood Flled wntten testimony and spoke on the record | The Department proposes a basin scale approach
River District Board wants to go on record as support and looks over the single-well approach. The Department has
Improvement Company | forward to working with all parties to develop provided extensive process through this rulemaking
permanent rules and has solicited input from its Rules Advisory
Committee and from public comment in its
rulemaking hearings. The Department intends to
solicit more input in the future as long-term
management solutions are identified and developed.
The Department encourages all water users to
continue to work with it as it considers long-term
strateg1es for the future.
" Date | Individual/Organization |~ - CommentSummary = .~ Department Response
2/26/19 | Bill Gallagher/Rancher ThlS is about pohtlcs not about water, drilled wells The Department encourages all water users to
personally, have had wells tested, conservative continue to work with it as it considers long-term
people cannot overcome OR politics strateoles for the future.
“‘Date = | Individual/Organization | - Comment Summary | - Department Responseé -
2/26/19 | Margaret Jacobs/ Department should not be regulating entire AG The Department proposes a basin scale approach
Irrigator community on hydrologic modeling, need site- over the single-well approach. The Department has

provided extensive process through this rulemaking
and has solicited input from its Rules Advisory
Committee and from public comment in its
rulemaking hearings. In addition, the Department’s
regulatory orders are subject to judicial review. The
Department encourages atl water users to continue to
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work with it as it considers long-term strategies for

the future

Foundation) and spoke on the record

Told story about young son inquiring about impact
of water on aquatic life beside fish, he understands
there is a lot more to this, we all have to get
together and figure this out...

Irrigation water is critical to grow feed for cattle,
surface water is practically unusable now, as a
result of Department’s inaccurate quantification of
instream flows for BIA, members personally
invested in wells to supplement water needs, filed
suit over Division 9 rules, specific concerns
highlighted in lawsuits, overarching concern 1s that
irrigators are entitled to due process before being
regulated, do not think Department can regulated
agriculture community on flawed hydraulic model
without site-specific data or due process, members
dismissed law suit to work with Department on new
rules over next 2 years, notes current status is not
precedent setting, urges Commission to revise
Division 25 rules based on

- Date | Individual/Organization | | “ Comiment Summary: S e e  Department Response. i

2/26/19 | Jerry Jones/Irrigator Flled wntten testzmony and spoke on the record The Department believes it is proposing a method for
Refers to Federal Indian Law history to demonstrate | regulating that meets its statutory obligations as well
the Department is mixing up western water law as it allows it to exercise its discretion to determine
with tribal rights to try to extend Indian claims to that regulation will benefit senior users within the
private land. Water rights cannot be separated from | current season of use. More engagement with the
time immemorial rights. The state would do well to | water user community will be necessary to find long-
abolish all its rules regarding well regulation on term management solutions in the Upper Klamath
behalf of the tribes. Basin. The Department encourages all water users to

continue to work with it as it considers long-term
. strategles for the future.
. Date . | Individual/Organization | © = Comment Summary il ' Department Response ==
2/26/19 | Eric Duarte/Trrigator _ Flled wrltten testlmony (Sprague Rlver Resource The Department has provided extensive process

through this rulemaking and has solicited input from
its Rules Advisory Committee and from public
comment in its rulemaking hearings. In addition, the
Department’s regulatory orders are subject to judicial
review. The Department’s explanation of the
technical methods it proposes to regulate
groundwater provide transparency and are consistent
with statutes governing the Commission’s actions in
this case. The Department encourages all water users
to continue to work with it as it considers long-term
strategies for the future.

See Attachment A. Overall, the Klamath Basin
exemplifies a well-connected regional aquifer system
where groundwater makes up a considerable part of
the hydrologic cycle of springs, streams and rivers.
Gannett et al. (2007) With all the assembled data
from historical reports, stream discharge
measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
approximately 1.8 million acre-feet of groundwater
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Brooks/Mosby/Nicholson comments attached, even
if don’t revise rules based on member feedback
support approach of backing off regulation to
provide 2 year period to resolve legal, factual and
scientific disputes, gives relief to irrigators and
provides Department with opportunity to build trust,
serious reservations about Department authority and
scientific assertions, requests site-specific testing of

discharges annually to springs, streams, and rivers.

A peer-reviewed groundwater flow model (Gannett
et al., 2012) was used in prior years to estimate the
impact to surface water from pumping wells in the
Upper Klamath Basin. No groundwater flow model is
contemplated for regulation under the proposed rules.

" Date

‘Individual/Organization |

7 wells Edlts enclosed
S ~Comment Summary

T DepartmentRespowse

2/26/19

Willa Powless/Klamath
Tribes

Needs more drscussmn from both side, trlbes rlghts

have always held them have not been granted to us,
water is impacting our other resources (basket
making), need to consider future water rights too

The Department encourages all water users to
continue to work with it as it considers long-term
strategies for the future.

-.IndlvxduallOrgamzatxon: 1

Comment Summary ST

Department Response S

Concem for deﬁmtaons of Determined Clalm

The Department is correcting the date and geo graphlc

2/4/19 | Mark Johnson/Klamath
Water Users Association | Upper Klamath Basin, and uncertainty over scope | scope attributed to the Amended and Corrected
of rules (Upper Klamath v. Klamath Basin) Findings of Fact and Order of Determinations within
the ﬁnal proposed rules.
“'Date | Individual/Organization | =~ - - Comment Summary - R H ~Department Response
2/12/19 | Lee Traynham/ Wood District has 1nvested in 6 wells based on D1v131on The Department encourages all water users to
River District 25 rules, experienced harm under Division 9 rules, . | continue to work with it as it considers long-term
Improvement Co thus supports changes to this process over court stratecues for the future.
“Date | Individual/Organization | = ~ Comment Summary = 0 - Department Response
2/14/19 | Mike LaGrande/ Wood D1v1saon 9 rules harmed him, yet D1v151on 25 rules The Department encourages all water users to
River District will harm him less, hopeful about permanent rules | continue to work with it as it considers long-term
Improvement Co in 2021 strategles for the future.
 Date | Individual/Organization |~ = - Comment Summary e . ~Department Response
2/17/19 | Anthony and Mary Look forward to working on perma:oent rules w1th The Department encourages all water users to
Booker Department continue to work with it as it considers long-term

strateg_ies fo_r th_e future.
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Comment Summary.:

Improvement Co

district, Department needs to do a better job of
developing knowledge of the connectivity of
groundwater and surface water and '

~PDate: | Individual/Organization. |-~ =~ e ‘Department Response -
2/17/19 | Michael Harding Look forward to working on permanent rules w1th The Department encourages all water users to
Department continue to work with it as it considers long-term
strategles for the future.
‘Date | IndividuaV/Organization | = ==~ ~/Comment Summary: LR - Deépartment Response
2/17/19 | Steve and Suzanne Look forward to working on permanent rules wzth The Department encourages all water users to
Cornell Department continue to work with it as it considers long-term
strategres for the future.
. Date | Individual/Organization |- ' Comment Summary S " Department Response
2/17/19 | Steve Cornell Look forward to working on permanent rules w1th The Department encourages all water users s to
Department continue to work with it as it considers long-term
strateg1es for the future.
“Date | Individual/Organization | - 7 Comment Summary = = 10 . Department Response e
2/19/1 9 Ann SeCoy Department is not demonstrating respect for The Department’s proposed rules are supported by
community when change scientific assumptions in | substantial evidence as is required by statutes
calculating the amount of water ranchers use, governing the Commission’s rulemaking. The
models do not reflect reality and harm our Department’s determination that groundwater and
freedoms and livelihood, rules are not science but | surface water are connected in the Upper Klamath
politics — Department has an obligation to protect | Basin is supported by research that has been
natural resources, society and be equitable in their | subjected to scientific peer review. The factual
administration findings are important for explaining the technical
basis for the Department’s proposed methods for
regulating groundwater and surface water in the
Upper Klamath Basin. The Department has provided
extensive process through this rulemaking and has
solicited input from its Rules Advisory Committee
and from public comment in its rulemaking hearings.
The Department intends to solicit more input in the
future as long-term management solutions are
1dent1ﬁed and developed.
. Date | Individual/Organization | == “ Comment Summary - s - Departmént Response e
2/19/19 | Hollie Cannon/Wood Flled wrltten testimony and spoke on the record The Department has provided extensive process
River District Complying with permits/Division 9 rules harmed | through this rulemaking and has solicited input from

its Rules Advisory Committee and from public
comment in its rulemaking hearings. The Department
intends to solicit more input in the future as long-
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communicating to the landowner the impact of
each individual well to surface water, without
individual calculations feels like blanket
regulation, District wants to work with Department
over courts

term management solutions are identified and
developed. The Department encourages all water
users to continue to work with it as it considers long-
term strategies for the future. See Attachment A.
Overall, the Klamath Basin exemplifies a well-
connected regional aquifer system where
groundwater makes up a considerable part of the
hydrologic cycle of springs, streams and rivers.
Gannett et al. (2007) With all the assembled data
from historical reports, stream discharge
measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
approximately 1.8 million acre-feet of groundwater
discharges annually to springs, streams, and rivers. A
peer-reviewed groundwater flow model (Gannett et
al., 2012) was used in prior years to estimate the
impact to surface water from pumping wells in the
Upper Klamath Basin. No groundwater flow model is

Date -

- Individual/Organization :

- Comment Summary

contemplated for regulation under the proposed rules

_Department Response

2/21/19

Joan Amaral Sees

RAC members stressed need for 1nd1v1dual testmg

before regulating — all wells do not impact surface
water in the Basin, do not agree that surface water
and groundwater are hydrologically connected,
recognizes constitutional right to litigate

The Depa.rtment s explanation of the techmcal
methods it proposes to regulate groundwater provides
transparency and are consistent with statutes
governing the Commission’s actions in this case. See
Attachment A. Overall, the Klamath Basin
exemplifies a well-connected regional aquifer system
where groundwater makes up a considerable part of
the hydrologic cycle of springs, streams and rivers.
Gannett et al. (2007) With all the assembled data
from historical reports, stream discharge
measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
approximately 1.8 million acre-feet of groundwater
discharges annually to springs, streams, and rivers. A
peer-reviewed groundwater flow model (Gannett et
al., 2012) was used in prior years to estimate the
impact to surface water from pumping wells in the
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Upper Klamath Basin. No groundwater flow model is

contemplated for regulation under the proposed rules

the record

Even if rules are temporary set dangerous
precedent with hydrologic connectivity,
Department has done studies that concluded the
opposite is true, these rules are about politics not
science to further diminish agriculture,
groundwater and surface water should be regulated
separately, if connected then well regulations are
no longer needed, DEQ cases have been settled on
opposite science and rules could make settlements
moot, Department ignored RAC comments and
concerns of the community, reject rules entirely or
at least part about hydrologic connectivity

- Date ;| Individual/Organization |~ = " "Comment Summary - - © 20 - o) : “Department Response L
2/21/19 | Roger Flled wrltten testlmony and spoke on the record The Department has provided extensive process
Nicholson/Rancher/Presid | Irrigation water is critical to business, surface through this rulemaking and has solicited input from
ent Fort KIamath Critical | water rights put at risk per Department’s its Rules Advisory Committee and from public
Habitat Landowners quantification of instream flows for BIA, comment in its rulemaking hearings. In addition, the
personally invested in wells as supplemental Department’s regulatory orders are subject to judicial
source of water, relied on Division 9 rules, review. The Department believes it is proposing a
concerned wells were shut off without due method for regulating that meets its statutory
process, concerned about hydrologic connectivity | obligations. See Attachment A. Overall, the Klamath
modeling, concerned about rules declaring Basin exemplifies a well-connected regional aquifer
scientific facts, appreciate Department tempered system where groundwater makes up a considerable
rules by stipulating they will not establish part of the hydrologic cycle of springs, streams and
precedent yet all the more reason to leaving rivers. Gannett et al. (2007) With all the assembled
controversy out of rule, prefers the proposal he data from historical reports, stream discharge
submitted to RAC, but support Department’s measurements, seepage runs, and spring flows within
overall approach of backing off regulation to the Upper Klamath Basin, it is estimated that
provide 2 year resolution period, need to approximately 1.8 million acre-feet of groundwater
strengthen 1 mile rule under Division 9 rules dlscharges annually to springs, streams, and nvers
“'PDate | Individual/Organization | - .~ Comment Summary’ i " Department Response P
2/21/19 | Susan Topham Flled written testlmony and was spoken for on The Department s proposed rules are supported by

substantial evidence as is required by statutes
governing the Commission’s rulemaking. The
Department’s determination that groundwater and
surface water are connected in the Upper Klamath
Basin is supported by research that has been
subjected to scientific peer review. See Attachment
A. Overall, the Klamath Basin exemplifies a well-
connected regional aquifer system where
groundwater makes up a considerable part of the
hydrologic cycle of springs, streams and rivers.
Gannett et al. (2007) With all the assembled data
from historical reports, stream discharge
measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
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approximately 1.8 million acre-feet of groundwater
discharges annually to springs, streams, and rivers.
The factual findings are important for explaining the
technical basis for the Department’s proposed
methods for regulating groundwater and surface
water in the Upper Klamath Basin. The Department
has provided extensive process through this
rulemaking and has solicited input from its Rules
Advisory Committee and from public comment in its
rulemaking hearings. The Department intends to
solicit more input in the future as long-term

_ management solutzons are identified and developed

the record

Life and heritage being threatened by Department,
cannot conduct business with Department rules
changing, history with surface water adjudication,
groundwater has never been adjudicated yet last
year well was called, don’t know what will happen
after 2 year period, do not trust Department, no
evidence of hydrologic connection, results of
models are not demonstrated in the field, feel
guilty until proven innocent, ramifications for this
political decision

“Date | Individual/Organization |~ " Comment Summary T Department Response
2/19/19 | Tom Mallams Flléd document entitled “The Klamath Basm
Water Rights Adjudication” and spoke on
_ _ record(s)
- Date | Individual/Organization |~ Comment Summary N ~ Department Response &
2/19/19 | Virginia Topham Filed wrmen testlmony and was spoken for on The Department s proposed rules are supported by

substantial evidence as is required by statutes
goverming the Commission’s rulemaking. The factual
findings are important for explaining the technical
basis for the Department’s proposed methods for
regulating groundwater and surface water in the
Upper Klamath Basin. See Attachment A. Overall,
the Klamath Basin exemplifies a well-connected
regional aquifer system where groundwater makes up
a considerable part of the hydrologic cycle of springs,
streams and rivers. Gannett et al. (2007) With all the
assembled data from historical reports, stream
discharge measurements, seepage runs, and spring
flows within the Upper Klamath Basin, it is estimated
that approximately 1.8 million acre-feet of
groundwater discharges annually to springs, streams,

and rivers.
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Department

. Date | Individual/Organization |- - Cominent Summary: Cpedidsie e f 0 Pepartment Response L
2/25/19 | Brad Parrish/Klamath F;Ied wrltten testimony and spoke on the record The Department believes it is proposing a method for
Tribes Rules will result in loss of flow to adjudicated regulating that meets its statutory obligations as well
senior water rights, RAC proposal to allow for as it allows it to exercise its discretion to determine
domestic use while protecting senior rights was that regulation will benefit senior users within the
not utilized, Department has statutory obligation to | current season of use. More engagement with the
senior right holders (ORS 537.525), water is water user community will be necessary to find long-
important to redband trout and ESA listed sucker | term management solutions in the Upper Klamath
specifies Basin. The Department does not believe that adoption
690-025-0020 (2) (9) edits; 690-025-0040 (1) (6) | of the proposed rules will lead to over allocation of
(7) edits and additional language the groundwater resource. The Department 1s
committed to continuing to develop policies that are
scientifically-based but that also serve all water users
in the basin. The Department encourages all water
users to continue to work with it as it considers long-
term strategles for the future.
" Date | Individual/Organization | =~ “‘Comment Summary o - Departmerit Response i
2/26/19 | Jerry Jones Flled wrltten testlmony and spoke on the record The Department believes it is proposing a method for
Refers to Federal Indian Law history to regulating that meets its statutory obligations as well
demonstrate the Department is mixing up western | as it allows it to exercise its discretion to determine
water law with tribal rights to try to extend Indian | that regulation will benefit senior users within the
claims to private land. Water rights cannot be current season of use. More engagement with the
separated from time immemorial rights. The state | water user community will be necessary to find long-
would do well to abolish all its rules regarding term management solutions in the Upper Klamath
well regulation on behalf of the tribes. Basin. The Department encourages all water users to
continue to work with it as it considers long-term
strateg1es for the future.
" Date | Individual/Organization | = = Comment Summary ol " Department Response
2/27/19 | Leland Hunter Look forward to working on permanent rules wﬂ;h The Department encourages all water users to
Department continue to work with it as it considers long-term
strategles for the future.
 Date | Individual/Organization | = = Comment Summary Sl “  Deépartment Response
3/2/19 | Rob Wallace Look forward to working on permanent rules w1th The Department encourages all water users to

continue to work with it as it considers long-term

strategies for the future. _ |
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_ Date

Individual/Organization |

“Comment Summary

" Department Response

3/4/19

Eric Duarte/Sprague River
Resource Foundation

Filed written testimony and spoke on the record
Told story about young son inquiring about impact
on water on aquatic life beside fish, he understands
there is a lot more to this, we all have to get
together and figure this out...

Irngation water is critical to grow feed for cattle,
surface water is practically unusable now, as a
result of Department’s inaccurate quantification of
instream flows for BIA, members personally
invested in wells to supplement water needs, filed
suit over Division 9 rules, specific concerns
highlighted in lawsuits, overarching concern is that
irrigators are entitled to due process before being
regulated, do not think Department can regulated
agriculture community on flawed hydraulic model
without site-specific data or due process, members
dismissed law suit to work with Department on
new rules over next 2 years, notes current status is
not precedent setting, urges Commission to revise
Division 25 rules based on
Brooks/Mosby/Nicholson comments attached,
even if don’t revise rules based on member
feedback support approach of backing off
regulation to provide 2 year period to resolve
legal, factual and scientific disputes, gives relief to
irrigators and provides Department with
opportunity to build trust, serious reservations
about Department authority and scientific
assertions, requests site-specific testing of 7 wells.
Ed1ts enclosed

The Department has provided extensive process
through this rulemaking and has solicited input from
its Rules Advisory Committee and from public
comment in its rulemaking hearings. In addition, the
Department’s regulatory orders are subject to judicial
review. The Department’s explanation of the
technical methods it proposes to regulate
groundwater provide transparency and are consistent
with statutes governing the Commission’s actions in
this case. The Department encourages all water users
to continue to work with it as it considers long-term
strategies for the future.

See Attachment A. Overall, the Klamath Basin
exemplifies a well-connected regional aquifer system
where groundwater makes up a considerable part of
the hydrologic cycle of springs, streams and rivers.
Gannett et al. (2007) With all the assembled data
from historical reports, stream discharge
measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
approximately 1.8 million acre-feet of groundwater
discharges annually to springs, streams, and rivers. A
peer-reviewed groundwater flow model (Gannett et
al., 2012) was used in prior years to estimate the
impact to surface water from pumping wells in the
Upper Klamath Basin. No groundwater flow model is
contemplated for regulation under the proposed rules.

" Date

‘Individual/Organization -

‘Comment Summary

" Department Response

3/4/19

Bureau of Indian Affairs

Client has time immemorial rights in Basm,

request Department be more explicit in the interim
rule about what steps it intends to take — including
any new modeling or information gathering efforts

The Department has provided extensive process
through this rulemaking and has solicited input from
its Rules Advisory Committee and from public
comment in its rulemaking hearings. The Department
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and public involvement or input — during this
period to determine whether regulation of a given
well will provide timely and effective relief to
senior water right owners in the Basin. Hopes this
process will move quickly, so that impacts to

intends to solicit more input in the future as long-
term management solutions are identified and
developed. The Department encourages all water
users to continue to work with it as 1t considers long-
term strategies for the future.

- Date

| Tndividual/Organization |

senior water users are lessened.
- Comment Summary

- Department Response

3/4/19

Nora Koenig

Concemed about the process, RAC
recommendations were not added into the
proposed rules, there is documented proof that
once wells were drilled more water available for
downstream users, have not heard Department say
at end of 2 years they will have a manageable plan
to help upper basin irrigators, modeling error rates
means it is not a good tool for managing a system,
need proof that call on junior holders for senior
holders resulted in a beneficial use, in meantime
economic, social and heritage of upper river basin
is not considered, CA does not view surface water
and groundwater as connected, connectivity is not
a blanket statement, tribes claim rights are not
being met but some may never be because call 1s
too high, need scientific proof in actual testing and
independent review of testing

The Department has provided extensive procesé

through this rulemaking and has solicited input from
its Rules Advisory Committee and from public
comment in its rulemaking hearings. The Department
intends to solicit more input in the future as long-
term management solutions are identified and
developed. The Department encourages all water
users to continue to work with it as it considers long-
term strategies for the future. The Department’s
explanation of the technical methods it proposes to
regulate groundwater provide transparency and are
consistent with statutes governing the Commission’s
actions in this case. See Attachment A. Overall, the
Klamath Basin exemplifies a well-connected regional
aquifer system where groundwater makes up a
considerable part of the hydrologic cycle of springs,
streams and rivers. Gannett et al. (2007) With all the
assembled data from historical reports, stream
discharge measurements, seepage runs, and spring
flows within the Upper Klamath Basin, it is estimated
that approximately 1.8 million acre-feet of
groundwater discharges annually to springs, streams,
and rivers. A peer-reviewed groundwater flow model
(Gannett et al., 2012) was used in prior years to
estimate the impact to surface water from pumping
wells in the Upper Klamath Basin. No groundwater
flow model is contemplated for regulation under the
proposed rules.




Individual/Organization

“Comment Summary

~ Department Response

3/4/19

Troy Brooks

Personally invested in wells, well inspected
previously by Department — said found not
substantially interfering with surface water and
regulation would not provide timely and effective
relief, now would be 1 of 7 regulated over next
two years, drafted edits addressing scientific
assertions and site specific testing (SRRF
submission), urge Commission to adopted
Diviston 25 edits, 1f not then cannot support rules
that would regulate family business

The Department has provided extensive process
through this rulemaking and has solicited input from
its Rules Advisory Committee and from public
comment in its rulemaking hearings. In addition, the
Department’s regulatory orders are subject to judicial
review. The Department’s explanation of the
technical methods it proposes to regulate
groundwater provide transparency and are consistent
with statutes governing the Commission’s actions in
this case. The Department encourages all water users
to continue to work with it as it considers long-term
strategies for the future.

See Attachment A. Overall, the Klamath Basin
exemplifies a well-connected regional aquifer system
where groundwater makes up a considerable part of
the hydrologic cycle of springs, streams and rivers.
Gannett et al. (2007) With all the assembled data
from historical reports, stream discharge
measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
approximately 1.8 million acre-feet of groundwater
discharges annually to springs, streams, and rivers. A
peer-reviewed groundwater flow model (Gannett et
al., 2012) was used in prior years to estimate the
impact to surface water from pumping wells in the
Upper Klamath Basin. No groundwater flow model is

“Date .

Individual/Organization

" Comment Summary

_ contemplated for regulation under the proposed rules

" Department Response -

3/4/19

Shane Smith

Reduced regulatlon of wells that are hydrauhcaily

connected threaten aquatic ecosystems culturally
significant to tribes and recreation

@

The Department believes it is proposing a method for
regulating that meets its statutory obligations as well
as it allows it to exercise its discretion to determine
that regulation will benefit senior users within the

current season of use.
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Director with OR
Cattlemens Association

approach to limit regulation of groundwater wells
while draft permanent rules, Division 25 proposed
rules include unnecessary factual findings,
Department may use to prevent challenge to
groundwater regulation in future, changes to
Aquifer and Hydraulically Connected conflict with
other regulations and broaden Department

- Date | Individual/Organization |~ ' Comment Summary: - A Department Response. = 0 e
3/4/19 | Rex Cozzalio Computer modelmg are known deﬁment See Attachment A. Overall, the Klamath Basin
enforcement of rules causes harm without exemplifies a well-connected regional aquifer system
compensation, Department should prove where groundwater makes up a considerable part of
individual impacts prior to regulation the hydrologic cycle of springs, streams and rivers.
Gannett et al. (2007) With all the assembled data
from historical reports, stream discharge
measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
approximately 1.8 million acre-feet of groundwater
discharges annually to springs, streams, and rivers. A
peer-reviewed groundwater flow model (Gannett et
al., 2012) was used in prior years to estimate the
impact to surface water from pumping wells in the
Upper Klamath Basin. No groundwater flow model is
contempiated for regulation under the proposed rules
- Date | Individual/Organization. | =~ Comment Summary o o " Department Response i
3/4/19 | Jacqui Krizo Terronzmg neighborhood by making them all See Attachment A. Overall, the Klamath Basm
guilty until proven innocent, do not have actual exemplifies a well-connected regional aquifer system
scientific proof yet impacting ability to water where groundwater makes up a considerable part of
crops on their land, did not take RAC the hydrologic cycle of springs, streams and nivers.
recommendations regarding well testing, interim Gannett et al. (2007) With all the assembled data
rules need to go away from historical reports, stream discharge
measurements, seepage runs, and spring flows within
the Upper Klamath Basin, it is estimated that
approximately 1.8 million acre-feet of groundwater
dlscharges annually to springs, streams, and Tivers.
Date In'diﬁd'u'a'li_(j)_rgziniiatioﬁ__-:. e e Comment Summary Lt _ Department Response Sl
3/4/1 9 Jerome Rosa, Executive Partlc1pated in RAC supportive of Department ] The Department s proposed rules are supported ‘oy

substantial evidence as is required by statutes
governing the Commission’s rulemaking. The factual
findings are important for explaining the technical
basis for the Department’s proposed methods for
regulating groundwater and surface water in the
Upper Klamath Basin. The Department has provided
extensive process through this rulemaking and has
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jurisdiction, rules extend to impending rather than
existing interference and broaden Department
jurisdiction, rules make expansive generalizations
about hydraulic connection, the proposed
definitions, findings, conclusions are unnecessary,
will withdraw opposition to rules if Department
removes objectionable provisions or provides
legally binding assurances that that such
provisions will not be relied upon in future, during
permanent rulemaking organization will advocate
for scientific support regarding interference of
1nd1v1dual wells

solicited input from its Rules Advisory Committee
and from public comment in its rulemaking hearings.
The Department’s explanation of the technical
methods it proposes to regulate groundwater provide
transparency and are consistent with statutes
governing the Commission’s actions in this case. The
Department intends to solicit more input in the future
as long-term management solutions are identified and
developed.

Unable to see how the Agency has authority to
adopt the rules because they fail to protect senior
water right holders, not more complicated than
this, rules fail to regulate wells which would
provide effective and timely relief, Oregon has a
duty to protect instream water rights

Date - | Individual/Organization | © .. Comment Summary _ . Department Response :
3/4/19 | Mary Anne Cooper and Jon Chents cannot operation without secure access to The proposed rules do not represent a change in the
Moxley, Oregon Farm irrigation water, agriculture contributes to state way that the Department conjunctively manages
Bureau economy, significant disagreement about how groundwater and surface water in the Upper Klamath
Department has chosen to apply its scientific Basin. The Department’s explanation of the technical
models in the Basin - should not codify findings in | methods it proposes to regulate groundwater provide
rules, changed definition of hydraulically transparency and are consistent with statutes
connected, made determination water is governing the Commission’s actions in this case.
hydraulically connected, expanded Department’s
regulation authority to impending interference,
removed effective and timely requirement,
changes are unnecessary, unacceptable and will
result in new litigation, if Department goal is to
reduce conflict in basin while resolving disputes
the rule should simply set the max distance for
regulanon to 500 ft of surface waters
Date | Individual/Organization | -~ ' .Comment Summary - L * Department Response. R
3/4/19 | Lisa Brown, Water Watch Filed wrltten testimony and spoke on the record The Department believes it is proposing a method for

regulating that meets its statutory obligations as well
as it allows it to exercise its discretion to determine
that regulation will benefit senior users within the
current season of use. The Department is not
proposing selective regulation. The Department
amended the fiscal impact portion of the Notice of
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Supports Department to conduct a 2 year process
to develop robust rules, but oppose rules because
of failure to protect senior water rights and adverse
impact aquatic ecosystems and species (redband
trout, sucker fish), extensive data went into USGS-
OWRD groundwater study of Basin supports
connection between surface water and
groundwater and sets context for regulation, the
Notice of Proposed Rulemaking ‘“Need for Rules”
is incorrect and inconsistent with proposed rules,
the “Fiscal and Economic Impact” incorrect and
inconsistent with proposed rules, serious concern
for testimony at February 21 hearing regarding
Tribes, should be disregarded if informing rules,
urge Department to impose and enforce strict
standards during next 2 years of discussion

Proposed Rulemaking on March 28, 2019, to address
maccuracies related to how the decrease in regulation
of groundwater users will affect senior water right
users.
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