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December 16, 2011  
 
TO: Members of the PERS Board 

FROM: Joseph O’Leary, Administrator, PPLAD  

SUBJECT: Eugene Water and Electric Board 9/23/11 Petition for Declaratory Ruling 

 

The issue before the Board is whether to issue rulings on the questions raised by the Eugene 
Water and Electric Board (EWEB) in its petition for declaratory ruling dated September 26, 
2011. EWEB’s petition presents two questions.  The first question is whether a hypothetical 
worker who is employed and paid by a temp agency and is placed at EWEB for seven months is 
a member of PERS.  The second question is whether the same worker, if subsequently hired by 
EWEB is entitled to creditable service with PERS for the period when the person was placed at 
EWEB, but was paid by the temp agency. EWEB asserts that the fact that the worker was paid 
by a temp agency should be dispositive of the conclusion that the worker was not a member of 
PERS.  PERS staff asserts that applicable statutes and rules also require a determination of 
whether the worker was an employee of the public agency and that the source of the salary is not 
necessarily a determining issue for membership.  EWEB’s petition, the PERS staff memo to the 
Board on the petition and EWEB’s response to the PERS staff memo to the Board are attached. 

The statutes and administrative rules concerning petitions for declaratory rulings require the 
agency to respond to a petition within 60 days of receipt notifying the petitioner whether it will 
issue a ruling. This matter was presented at the November 18th Board meeting, at which time the 
Board requested, and EWEB’s counsel consented to, an additional 30 days for the Board to 
decide how to respond to this petition. If the agency decides to issue a ruling, it must notify all 
persons named in the petition, must allow for intervention by interested parties, must provide 
opportunity for briefing and oral argument by interested parties, and must issue a written ruling 
within 60 days of the close of the record. Parties may seek judicial review of the ruling to the 
Court of Appeals. Alternatively, the agency may decline to issue a declaratory ruling. A 
declination is not subject to review by the court. 

At the November 18th Board meeting, Chair Dalton requested a legal analysis on the underlying 
issues raised by the petition. That analysis was completed by DOJ Counsel and provided to 
Board Member Kripalani.  PERS staff also broached with EWEB’s counsel whether it would be 
willing to agree to additional factual stipulations that the temp agency paid the workers from 
funds that EWEB paid to the temp agency and that the workers were considered employees of 
EWEB for all other purposes.  EWEB responded that it would not agree to supplement the 
petition with those additional facts.  Correspondence to and from EWEB on this point is also 
attached.   
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BOARD OPTIONS: 

1. Decline to issue a declaratory ruling. 

2. Issue a declaratory ruling and begin the notice and hearing process required under ORS 
183.410. 
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November 18, 2011  
 
 
TO: Members of the PERS Board 

FROM: Joseph O’Leary, Administrator, PPLAD  

SUBJECT: Eugene Water and Electric Board 9/23/11 Petition for Declaratory Ruling 

 

THE PETITION AND PROCESS 

The Eugene Water and Electric Board (EWEB) filed a petition for declaratory ruling with PERS 
pursuant to ORS 183.4101 on September 26, 2011. EWEB’s petition requests a ruling by PERS 
on the membership and creditable service for workers who were under the control and 
supervision of EWEB, a public employer, but whose salaries were entirely paid by a non-public 
agency staffing company. The only facts included in the petition pertain to an unnamed 
hypothetical worker who was hired and paid by a staffing company and placed at EWEB for 
seven months under the control and direction of EWEB. The petition also states the worker was 
subsequently hired by EWEB, which began paying the worker’s salary and benefits. 

EWEB asks PERS to conclude that the hypothetical worker described in the petition is not 
entitled to PERS membership or creditable service for the time served while working for the 
staffing company. EWEB also asks PERS to decide that the worker’s membership and creditable 
service be counted from the date that EWEB began to pay the salary of the worker. 

The statutes and administrative rules concerning petitions for declaratory rulings require the 
agency to respond to a petition within 60 days of receipt notifying the petitioner whether it will 
issue a ruling. November 24th is the 60th day for response on this petition. If the agency decides 
to issue a ruling, it must notify all persons named in the petition, must allow for intervention by 
interested parties, must provide opportunity for briefing and oral argument by interested parties, 
and must issue a written ruling within 60 days of the close of the record. Parties may seek 
judicial review of the ruling to the Court of Appeals. Alternatively, the agency may decline to 
issue a declaratory ruling. A declination is not subject to review by the court. 

EWEB has provided a list of interested persons in its petition, consisting of 32 workers placed at 
EWEB by staffing companies and later hired by EWEB. The petition acknowledged that this is 
                                                 
1 183.410 Agency determination of applicability of rule or statute to petitioner; effect; judicial review. On 
petition of any interested person, any agency may in its discretion issue a declaratory ruling with respect to the 
applicability to any person, property, or state of facts of any rule or statute enforceable by it. A declaratory ruling is 
binding between the agency and the petitioner on the state of facts alleged, unless it is altered or set aside by a court. 
However, the agency may, where the ruling is adverse to the petitioner, review the ruling and alter it if requested by 
the petitioner. Binding rulings provided by this section are subject to review in the Court of Appeals in the manner 
provided in ORS 183.480 for the review of orders in contested cases. The Attorney General shall prescribe by rule 
the form for such petitions and the procedure for their submission, consideration and disposition. The petitioner 
shall have the right to submit briefs and present oral argument at any declaratory ruling proceeding held pursuant to 
this section.  
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not a complete list. All of the interested parties listed in the petition have established 
membership in the OPSRP Pension Program or the PERS Chapter 238 Program; some are active 
and others are retired. Attached to EWEB’s petition are five different temporary services agency 
contracts, each with varying provisions. 

The significance of issuing a declaratory ruling is that it becomes binding between the agency 
and the petitioner with respect to the facts alleged in the petition, unless it is set aside or altered 
by the court. 

EMPLOYEE VS. INDEPENDENT CONTRACTOR STATUS 

ORS 238.015 (1) provides that “no person may become a member of the system unless that 
person is in the service of a public employer and has completed six months’ service 
uninterrupted by more than 30 consecutive working days during the six months’ period.” The 
statute goes on to state that “every employee of a participating employer shall become a member 
of the system…following the six months’ period.” However, not every worker in the service of a 
participating public employer for more than six months becomes a member of the system. ORS 
238.005(7)(a) specifically excludes “persons engaged as independent contractors” from the 
definition of “employee” for purposes of Chapter 238. Similarly, “persons engaged as 
independent contractors” are specifically excluded from the definition of “eligible employees” 
for purposes of Chapter 238A. ORS 238A.005(4)(a). 

The determination of whether a worker is a member of PERS under ORS Chapter 238 or 238A 
is, in part, driven by a threshold determination whether the worker is an employee or 
independent contractor. Employees are eligible to become members of PERS, but independent 
contractors are not. The determination of whether a worker is actually an independent contractor 
or an employee is not always clear. 

If a worker alleges that he or she was an employee rather than an independent contractor, PERS 
asks the public employer for information relevant to this determination and relies on OAR 459-
010-0030 which contains the common law rules for determining whether an individual is an 
employee, and the IRS 20-factor test published in IRS Ruling 87-41 that further expands upon 
the common law “right to control” test. Under OAR 459-010-0032, unless it is clearly 
established that a worker is an independent contractor, “that person shall be deemed to be an 
employee.” The determination whether a worker is an employee is made by applying the 
common law and IRS tests to individualized facts in each case. Specific details of the behavior 
and relationship between the parties are relevant for determining whether a worker is an 
employee or independent contractor. 

BACKGROUND 

In early 2009, PERS began receiving inquiries from members about their creditable service with 
EWEB with respect to this issue. Since then, PERS completed eligibility determinations for five 
EWEB employees who claimed creditable service for the time they worked as temps for EWEB. 
In many of those cases, EWEB was asked by PERS to make a determination as to whether the 
members were employees or independent contractors, and in response EWEB communicated to 
PERS that the affected workers met the legal definition of employees even during the times their 
salaries were paid by a staffing company. As a result, PERS followed the employer’s 
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characterization that the workers were employees of EWEB and invoiced EWEB a total of 
$279,355.21. EWEB did not appeal these five invoices, which resulted from EWEB’s report that 
the members were employees and not independent contractors.  

CONCERNS REGARDING EWEB’S PETITION 

1. The petition contains insufficient facts. 

PERS does not have adequate information to determine the true nature of the relationship 
between EWEB and the worker described in its petition. In determining whether a worker 
is an employee or independent contractor, the common law tests or the IRS 20-factor test 
must be applied in each circumstance by the employer in determining whether to report 
the person to PERS as an eligible employee. Persons working for a staffing agency but 
assigned to a public employer would seem to fall outside of the standard, but EWEB’s 
reporting has concluded otherwise and they are in the best position to judge how an 
individual person’s interaction with them fits into the applicable laws and rules. Note 
that, if such persons were EWEB employees for PERS purposes, they would likely also 
be considered employees for other labor law purposes, raising a myriad of issues outside 
of the PERS context. 

PERS also does not have sufficient information to determine membership and service 
credit for the hypothetical worker in the petition; the determination would depend on 
whether that person had any prior membership status with PERS, the total number of 
hours that the worker performed in any calendar year (for EWEB and any other 
participating employer), and whether any exclusions would apply to disqualify them from 
membership. 

2. Issuing a declaratory ruling is not likely to dispose of the issue. 

If the agency makes a declaratory ruling, it is unlikely that it would diminish the 
incidence or need for individual member determinations. If EWEB employees dispute 
this issue in the future, it is more likely that the facts presented by the employees will be 
more specific and more comprehensive than the hypothetical presented by EWEB’s 
petition. Thus, future cases with distinguishing facts would accordingly be beyond the 
binding effect of the declaratory ruling. 

3. Making a declaratory ruling on a hypothetical situation is inconsistent with PERS’ 
longstanding practice to avoid speculative decisions. 

A broad declaratory ruling based on minimal, insufficient facts involving one 
hypothetical worker would not be useful in resolving individual employment situations. 
Such a ruling should not be applied to other workers with different employment 
relationships and covered under different and specific temporary services contracts. 
Applying a declaratory ruling broadly is not a fair or accurate determination for each 
individual member. Making a broad declaratory ruling will not prevent individuals from 
filing disputes, appeals, and contested case hearing requests and receiving individualized 
eligibility determinations. 
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BOARD OPTIONS 

1. Decline to issue a declaratory ruling. 

2. Request an amended petition from EWEB with additional, specific facts sufficient to 
make a determination of employee or independent contractor status. 

3. Issue a declaratory ruling and begin the notice and hearing process required under ORS 
183.410. 

In light of the concerns outlined above, staff recommends the PERS Board choose Option 1 and 
decline to issue a declaratory ruling.  
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From:  Joe OLEARY 
To: GARY, William F;  MARMADUKE, Susan 
CC: RODEMAN, Steven 
Date:  12/9/2011 3:25 PM 
Subject:  EWEB petition  
 
Bill and Susan: 
  
I am writing to let you know that the disposition of the EWEB petition is still under consideration by the 
board, and to ask whether you are willing to agree to the following additional facts for purposes of a 
declaratory ruling should the board decide to begin the process you've requested:  
  
1)  The temporary services agency paid the workers funds out of funds paid to the temporary services 
agency by EWEB pursuant to a contract between the temporary services agency and EWEB; and 
2)  The workers would be considered “employees” for all purposes other than PERS membership, 
including IRS withholding and Oregon Employment Department Unemployment Insurance taxes. 
  
By asking if you are willing to agree to these facts for purposes of your petition, I do not intend to raise 
expectations that the Board will decide to pursue the declaratory ruling process.  The board reserves its 
discretion to decline to issue a ruling regardless of your response.  However knowing your answer will 
further inform the decision it makes.   
  
Please let me know by Tuesday December 13 by 1:00 pm. 
  
Regards,  
Joe  
  
  
Joseph A. O'Leary 
Administrator 
Policy, Planning & Legislative Analysis Division 
Oregon Public Employees Retirement System 
o: 503.431.8902 
c: 503.784.1544 
joe.oleary@state.or.us  
  
CONFIDENTIALITY NOTE: All information in this email, including attachments, is 
approved solely for delivery to and authorized use by intended recipients.  Use, 
dissemination, distribution, or reproduction of this message and/or any of its 
attachments by unintended recipients is not authorize and may be unlawful.  If you 
are not an intended recipient of this message or an unauthorized assistant to an 
intended recipient, please notify the sender by replying this message and then delete 
it from your system. 
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