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TO:   Members of the PERS Board 

FROM:  Stephanie Vaughn, Manager, Policy Analysis & Compliance Section  

SUBJECT: Reconsideration of Employer Rates for Jackson County and Josephine County 

BACKGROUND 

At the June 1, 2018 Board meeting, the Board passed a motion to “notify the court of the Board’s 
intent to withdraw, reconsider, and affirm the 2017-19 individual employer contribution rate 
orders for Jackson County and Josephine County based on the following issues:  1) The Job 
Council was not insolvent under ORS 238.670(1)(a) or OAR 459-009-0400 and therefore 
contingency reserve funds should not be used to pay any part of The Job Council’s transition 
liability; and 2) Jackson and Josephine Counties are the successors to The Job Council under 
OAR 459-009-0070(12).” On June 1, 2018, DOJ so notified the court of the Board’s intent. The 
purpose of this supplemental Board meeting is the reconsideration of the employer rates for 
Jackson County and Josephine County.  

OVERVIEW 

On September 30, 2016, the Board adopted 2017-19 employer rates for all but two employers: 
Jackson County and Josephine County (“the Counties”). The Board delayed adoption of the 
employer rates for the Counties because staff was recommending that the transition liability of 
The Job Council (“TJC”) be divided equally between the two counties and the Counties objected.  
The Board directed staff to continue working on options for allocating the transition liability for 
the dissolved TJC and discuss with the Counties. Staff did additional research, evaluated the 
options again, and met with representatives from the Counties; however, staff’s recommendation 
did not change. On November 18, 2016, staff renewed its recommendation that the outstanding 
transition liability of TJC be assigned equally to the Counties and the Board adopted the 
employer rates for the Counties that included the outstanding transition liability of TJC.  

Two options considered by staff at that time were: 1) determining that TJC was insolvent, which 
would provide the Board the option of using a portion of the Contingency Reserve to pay the 
outstanding transition liability under ORS 238.670(1)(a); and 2) identifying a successor entity 
and assigning the outstanding transition liability to the successor entity. These analyses were 
performed prior to the adoption of our insolvent employer rule, OAR 459-009-0400. Staff is now 
asking the Board to reconsider and reaffirm the Counties’ rate orders in light of the analysis 
under the insolvent employer rule and the successor employer provision in OAR 459-009-
0070(12).  

INSOLVENT EMPLOYER/CONTINGENCY RESERVE 

The Board’s discretion to use a portion of the Contingency Reserve for an insolvent employer 
under ORS 238.670(1)(a) is triggered only once an employer is determined to be insolvent. The 
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insolvent employer rule was adopted in May 2017, after adoption of the Counties’ employer 
rates, but staff had been working on developing the policy and definition for some time. The 
definition of “insolvent employer” outlined in OAR 459-009-0400(1) is consistent with the 
analysis staff applied when evaluating whether TJC was an insolvent employer: 

(a) The employer has dissolved either by statute or administrative action as an
ongoing entity;

(b) There are no assets from which PERS can collect to cover the dissolved
employer’s PERS liability or there are inadequate assets to cover all PERS
liability; and

(c) There is no entity either by operation of law or contractual agreement that is
responsible for the dissolved employer’s remaining liability, or PERS is
unable to assign the remaining liability to an entity.

TJC appears to meet the first two criteria listed, as they dissolved effective June 30, 2015, and 
indicated to PERS that they did not have assets sufficient to pay their outstanding PERS liability. 
However, staff’s analysis was, and still is, that TJC does not meet the last criteria because the 
Counties are responsible for the remaining transition liability. 

TJC was created by the Counties through an intergovernmental agreement (IGA) under ORS 
Chapter 190. ORS 190.080(3) and (5)(b) address the debts and liabilities of the 
intergovernmental entity: 

(3) The debts, liabilities and obligations of an intergovernmental entity shall be,
jointly and severally, the debts, liabilities and obligations of the parties to the
intergovernmental agreement that created the entity, unless the agreement
specifically provides otherwise.

* * *

(5) Any moneys collected by or credited to an intergovernmental entity shall not
accrue to the benefit of private persons. Upon dissolution of the entity, title to
all assets of the intergovernmental entity shall vest in the parties to the
intergovernmental agreement. The agreement creating the entity shall provide
a procedure for:

(a) The disposition, division and distribution of any assets acquired by the
intergovernmental entity; and

(b) The assumption of any outstanding indebtedness or other liabilities of the
entity by the parties to the intergovernmental agreement that created the
entity.

(Emphasis added.) 

Staff’s plain language interpretation of ORS 190.080(3) and (5)(b) was, and still is, that the 
liabilities of TJC must be assumed “…by the parties to the intergovernmental agreement that 
created the entity,” namely, Jackson and Josephine counties. Since the Counties are required by 
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statute to assume the liabilities of TJC, there is “an entity…by operation of law…that is 
responsible for the dissolved employer’s remaining liability…”; therefore, TJC does not meet the 
third criteria outlined in OAR 459-009-0400(1) and is not an insolvent employer.  

This is further supported by the Liabilities and Transfers section of the most recent IGA between 
the Counties regarding TJC, which states in part: 

Any liability which may accrue to the Governments due to TJC’s acts, errors, 
or omissions, or TJC’s performance or failure to perform pursuant to the 
requirement of state of federal law shall be apportioned among the Governments 
equally. 

* * *

Upon any termination of this Agreement, TJC shall pay or make provisions 
for payment of its creditors, including reimbursement to the federal government 
or other governmental agencies of amounts required to be paid to them upon 
termination of this Agreement and the liquidation of TJC. Thereafter, the assets 
remaining shall be distributed equally to the Governments. 

As mentioned previously, the Board’s discretion to use a portion of the Contingency Reserve 
arises only if the employer is insolvent. Under OAR 459-009-0400(1), TJC was not an insolvent 
employer; therefore, the Contingency Reserve was not available to pay all or part of TJC’s 
outstanding transition liability under ORS 238.670(1)(a).   

SUCCESSOR ENTITY 

OAR 459-009-0070(12) allows the Board to determine an employer’s successor and assign the 
employer’s unfunded actuarial liability to that successor: 

Dissolution of an employer or non-participating employer. In the event a public 
employer is dissolved, no longer has PERS eligible employees, or is no longer 
eligible to participate in PERS, the employer or its successor will be required to 
make the contributions necessary to fund any remaining unfunded actuarial 
liability, as provided for in subsection (9)(a), (9)(b) or (9)(c) of this rule, for 
PERS benefits. The Board will determine the method and amount of funding 
this unfunded actuarial liability or the return of any surplus, as well as the 
determination of the employer’s successor.  

Although this paragraph does not specifically mention a transition liability, it references 
paragraph (9)(b) of the same rule, which describes the transition liability.  

While staff did not previously recommend the Board make an official decision regarding a 
successor employer, in September 2016 staff researched whether the Rogue Workforce 
Partnership or another entity could be a successor entity to which the outstanding transition 
liability could be assigned, but were unable to identify a successor entity other than the Counties. 
The language of the Counties’ Amendment to their IGA, adopted in June 2015 for purposes of 
winding down TJC, states in part: 
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For the purpose of this paragraph, winding down and terminating the operations 
of TJC includes, but is not limited to: 

a. Transferring assets of TJC, with or without consideration, in one or more
installments to an organization that has a mission similar to the mission of
TJC, all as determined by the liquidating agent in his/her sole discretion, if the
liquidating agent, in his/her sole discretion, determines that the financial assets
of TJC are sufficient to pay remaining operating expenses and current
liabilities of TJC.

The Amendment did not replace any of the existing language in the IGA previously cited, but 
amended the IGA by adding this language to the Liabilities and Transfers section of the IGA.  
Staff’s assessment is that this language, which relates to the disposition of TJC’s assets, cannot 
relieve the Counties’ responsibility for TJC’s outstanding liabilities. Based on ORS 190.080(3) 
and (5)(b) mentioned above, as well as OAR 459-009-0400(1), staff now recommends the Board 
officially declare that the Counties are the successor employer of TJC for PERS purposes 
according to OAR 459-009-0070(12).   

BOARD OPTIONS 

The Board may: 

1. Pass a motion to “reaffirm the adoption of the 2017-19 individual employer contribution
rates for Jackson County and Josephine County, having determined that Contingency
Reserve funds are not available to pay all or part of The Job Council’s transition liability,
as The Job Council was not insolvent, and declare that Jackson and Josephine Counties
are the successors to The Job Council for PERS purposes.”

2. Pass a motion to “temporarily reaffirm the 2017-19 individual employer contribution rate
orders adopted by the Board on November 18, 2016, for Jackson County and Josephine
County and instruct the actuary to calculate new individual employer contribution rates
for Jackson County and Josephine County for 2017-19 that do not include the transition
liability of The Job Council.”

STAFF RECOMMENDATION 

Staff recommends the Board choose Option #1. 

• Reason: Reaffirmation of the employer rates complies with the Board’s rate-setting
principles and fulfills its statutory obligation to set employer rates for the 2017-19
biennium, and also ensures that neither the system as a whole nor the State and Local
Government Rate Pool incurs liability for employer-specific decisions.

Attachment 1 – Relevant Oregon Revised Statutes (ORS) and Oregon Administrative Rules (OAR) 
Attachment 2 – The Job Council Intergovernmental Entity Agreement, Article VII – Liabilities and 

        Transfers 

Attachment 3 – Amendment No.1 to the Amended and Reinstated Intergovernmental Agreement 



Attachment 1 

190.080 Powers of intergovernmental entity created by intergovernmental agreement; 
limits; debts of entity; procedure for distribution of assets; rules. (1) An intergovernmental 
entity created by an intergovernmental agreement under ORS 190.010 may, according to the 
terms of the agreement: 

(a) Issue revenue bonds under ORS chapter 287A or enter into financing agreements
authorized under ORS 271.390 to accomplish the public purposes of the parties to the agreement, 
if after a public hearing the governing body of each of the units of local government that are 
parties to the agreement approves, by resolution or order, the issuance of the revenue bonds or 
entering into the financing agreement; 

(b) Enter into agreements with vendors, trustees or escrow agents for the installment
purchase or lease, with option to purchase, of real or personal property if the period of time 
allowed for payment under an agreement does not exceed 20 years; and 

(c) Adopt all rules necessary to carry out its powers and duties under the intergovernmental
agreement. 

(2) Except as provided in ORS 190.083, an intergovernmental entity may not levy taxes or
issue general obligation bonds. 

(3) The debts, liabilities and obligations of an intergovernmental entity shall be, jointly and
severally, the debts, liabilities and obligations of the parties to the intergovernmental agreement 
that created the entity, unless the agreement specifically provides otherwise. 

(4) A party to an intergovernmental agreement creating an intergovernmental entity may
assume responsibility for specific debts, liabilities or obligations of the intergovernmental entity. 

(5) Any moneys collected by or credited to an intergovernmental entity shall not accrue to
the benefit of private persons. Upon dissolution of the entity, title to all assets of the 
intergovernmental entity shall vest in the parties to the intergovernmental agreement. The 
agreement creating the entity shall provide a procedure for: 

(a) The disposition, division and distribution of any assets acquired by the intergovernmental
entity; and 

(b) The assumption of any outstanding indebtedness or other liabilities of the entity by the
parties to the intergovernmental agreement that created the entity. 

(6) An intergovernmental entity created by intergovernmental agreement under ORS 190.010
may be terminated at any time by unanimous vote of all the parties to the intergovernmental 
agreement or as provided by the terms of the agreement. [1991 c.583 §4; 2001 c.840 §3; 2003 
c.195 §7; 2007 c.783 §71]



238.670 Reserve accounts in fund. (1) At the close of each calendar year in which the earnings 
on the Public Employees Retirement Fund equal or exceed the assumed interest rate established 
by the Public Employees Retirement Board under ORS 238.255, the board shall set aside, out of 
interest and other income received through investment of the Public Employees Retirement Fund 
during that calendar year, such part of the income as the board may deem advisable, not 
exceeding seven and one-half percent of the combined total of such income, which moneys so 
segregated shall remain in the fund and constitute therein a reserve account. The board shall 
continue to credit the reserve account in the manner required by this subsection until the board 
determines that the reserve account is adequately funded for the purposes specified in this 
subsection, but the board may not credit further amounts to the reserve account if the amounts in 
the reserve account exceed $50 million. Such reserve account shall be maintained and used by 
the board to prevent any deficit of moneys available for the payment of retirement allowances, 
due to interest fluctuations, changes in mortality rate or, except as provided in subsection (3) or 
(4) of this section, other contingency. In addition, the reserve account may be used by the board
for the following purposes:

(a) To prevent any deficit in the fund by reason of the insolvency of a participating public
employer. Reserves under this paragraph may be funded only from the earnings on employer 
contributions made under ORS 238.225. 

(b) To pay any legal expenses or judgments that do not arise in the ordinary course of
adjudicating an individual member’s benefits or an individual employer’s liabilities. 

(2) At the close of each calendar year, the board shall set aside, out of interest and other
income received during the calendar year, after deducting the amounts provided by law and to 
the extent that such income is available, a sufficient amount to credit to the reserves for pension 
accounts and annuities varying percentage amounts adopted by the board as a result of periodic 
actuarial investigations. If total income available for distribution exceeds those percentages of 
the total accumulated contributions of employees and employers, the reserves for pensions and 
annuities shall participate in such excess. 

(3) The board may set aside, out of interest and other income received through investment of
the fund, such part of the income as the board considers necessary, which moneys so segregated 
shall remain in the fund and constitute one or more reserve accounts. Such reserve accounts shall 
be maintained and used by the board to offset gains and losses of invested capital. The board, 
from time to time, may cause to be transferred from the reserve account provided for in 
subsection (1) of this section to a reserve account provided for in this subsection such amount as 
the board determines to be unnecessary for the purposes set forth in subsection (1) of this section 
and to be necessary for the purposes set forth in this subsection. 

(4) The board may provide for amortizing gains and losses of invested capital in such
instances as the board determines that amortization is preferable to a reserve account provided 
for in subsection (3) of this section. 

(5) At least 30 days before crediting any interest and other income received through
investment of the Public Employees Retirement Fund to any reserve account in the fund, the 
board shall submit a preliminary proposal for crediting to the appropriate legislative review 
agency, as defined in ORS 291.371 
(1), for its review and comment. [Formerly 237.281; 2001 c.945 §5; 2017 c.746 §11] 



459-009-0400
Insolvent Employer

(1) For the purposes of this rule, an “insolvent employer” is an employer that meets all of the
following requirements:

(a) The employer has dissolved either by statute or administrative action as an ongoing entity;

(b) There are no assets from which PERS can collect to cover the dissolved employer’s PERS
liability or there are inadequate assets to cover all PERS liability; and

(c) There is no entity either by operation of law or contractual agreement that is responsible for
the dissolved employer’s remaining liability, or PERS is unable to assign the remaining liability
to an entity.

(2) If PERS determines an employer is insolvent, the board may take action to satisfy some or all
of the outstanding liability of an insolvent employer to the fund through the Contingency
Reserve established under ORS 238.670(1).

Statutory Authority: ORS 238.650 & 238A.450 
Statutes Implemented: ORS 238.670 

459-009-0070
Actuarial Pooling of Employer Liability

(9) Unfunded actuarial liabilities or surplus.

(b) If a political subdivision elects to join the State and Local Government Rate Pool as provided
in section (4) of this rule, any transition unfunded actuarial liabilities or surplus as of the day
immediately preceding the effective date of entering the pool will remain part of the actuarial
calculation of employer costs for each individual political subdivision, until fully amortized, and
will not be pooled with other public employers in the State and Local Government Rate Pool.

(12) Dissolution of an employer or non-participating employer. In the event a public employer is
dissolved, no longer has PERS eligible employees, or is no longer eligible to participate in
PERS, the employer or its successor will be required to make the contributions necessary to fund
any remaining unfunded actuarial liability, as provided for in subsection (9)(a), (9)(b) or (9)(c) of
this rule, for PERS benefits. The Board will determine the method and amount of funding this
unfunded actuarial liability or the return of any surplus, as well as the determination of the
employer's successor.

Statutory Authority: ORS 238.650 
Statutes Implemented: 2005 OL, Ch. 808, Sec. (12), (13), (14), ORS 238.225 & 238.605 



Attachment 2



AMENDMENT NO. 1 TO THE 

AMENDED AND REINSTATED 

INTERGOVERNMENTAL AGREEMENT 

This Amendment No. 1 is made to the Amended and Reinstated Intergovernmental Agreement dated 
March 26, 2012 ("IGA") by the Board of Commissioners of Jackson County and the Board of 
Commissioners of Josephine County ("the Governments") with respect lo The Job Council ("TJC"). 

The Governments agree that the IGA shall be amended as follows: 

1. Article V, Duration and Termination, shatl be amended to add the fotlowing:

3. If this Agreement is terminated pursuant to the provisions of paragraph I of this Section, this
Agreement shal1 continue to be in force and in effect after the last day ofTJC's then current fiscal
year for the sole purpose of winding down and terminating the operations ofTJC. TJC shall appoint a
liquidating agent for the purpose of conducting all winding down and terminating the operations of
TJC. For the purpose of this paragraph, winding down and terminating the operations ofTJC
includes, but is not limited to:

a. Transferring assets of TJC, with or without consideration, in one or more installments to an
organization that has a mission similar to the mission of T JC, all as determined by the liquidating
agent in his/her sole discretion, if the liquidating agent, in his/her sole discretion, determines that
the financial assets ofTJC are sufficient to pay remaining operating expenses and current
liabilities ofTJC.

b. A final audit of the financial statements ofTJC; and

c. Any and all other activities necessary for winding down and terminating the operations ofTJC.

Except as modified and amended herein, all other tenns and provisions of the IGA shall remain in full force

and effect. 
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