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June 12, 2020 

 

To:  Workers’ Compensation Board Members & Workers’ Compensation Community 

From:  Greig Lowell, WCB Project Manager 

Subject: Attorney Fee data 

 

In response to requests from Board Members and stakeholders, WCB and DCBS Research staff 

have produced statistical information about attorney fee awards. This information includes final 

data calculations from the 2019 calendar year, which became available in the last few weeks.   

 

This is a 10-year summary of all fees awarded by WCB. It includes “assessed” fees awarded  

at hearing and on board review, and all “out-of-compensation” fee awards. Disputed claim 

settlements (DCS) and claims disposition agreements (CDA) are collected in the “out-of-

compensation” column. Stipulations may include “out-of-compensation” or an “assessed” award, 

depending on the terms of the agreement. These totals do not include any fee awards granted by 

the Workers’ Compensation Division (WCD).  

 

Exhibit 39 
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The numbers are reported in thousands of dollars. For example, the total claimant attorney fees 

awarded in 2019 was $24.7 million. 

Fees “awarded” by WCB may not reflect the precise amount of fees ultimately “paid” by 

carriers. Interest on fees paid after appeal are not captured. Furthermore, WCB does not capture 

fees awarded by the Court of Appeals and Supreme Court.    

 

This is a graphic representation of all attorney fee awards by WCB.   

 

 

 

 

 

 

 

 

Stakeholders have asked for information regarding changes and trends in “assessed” attorney  

fee awards, at hearing and on review. This chart shows “assessed” fee awards from the Hearings 

Division, including Opinion and Orders and Stipulations that grant an “assessed” fee. On the far 

right of the chart, we have broken down the fee awards on a “per case” and “per order” basis. 

Some orders include multiple case numbers and issues.  
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Several attorney firms sought information regarding fee awards for overturning a denial.  

This chart provides a 10-year history of fee awards in cases involving an overturned denial. 

Additional issues may be involved in those cases, such as penalties. WCB captures only the 

global fee award at the hearing, so the fees may reflect work on companion issues to the denial. 

This chart shows an average, median (½ the cases above this line, and ½ half below), plus 

maximums and minimums. This chart does not reflect whether the fees were reversed or 

modified at subsequent levels of appeal. It simply shows the fee awarded by Hearings Division.  

 

 

 

 

 

 

 

 

 

 

 

 

This is a graphic representation of the “average” fee in an O&O involving an overturned denial 

over the course of the last 10 years.  
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This is a graphic representation of the “median” fee in an O&O involving an overturned denial 

over the course of the last 10 years. 

 

 

Some denials are overturned by a stipulation (rescission of denial). This chart shows the fee 

awards contained in such a settlement agreement approved by WCB. The settlement and fee 

awards may include other issues besides a denial. While most of these are likely “pre-hearing” 

rescissions, some may be rescissions following a hearing or board order. The fee awards in this 

chart reflect the amounts contained in the settlement stipulation agreement.  
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This is a graphic representation of the “average” fee in a stipulation involving an overturned 

denial over the last 10 years. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This is a graphic representation of the “median” fee in a stipulation involving an overturned 

denial over the last 10 years. 
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This shows the average “assessed” fee awarded at Hearings Division (orders and stipulations 

combined). The orange (top) line shows the fees per order (which may involve multiple case 

numbers), while the blue (lower) line reflects the fees per individual case.  

 

 

 

 

 

 

 

 

 

 

 

 

This line graph shows the development of “average” assessed attorneys per case over the last  

10 years. The light blue (top) line shows cases involving overturned denials (which may include 

other issues), the dark blue (bottom) line is for cases other than “compensability” (denials) and 

the green (middle) line includes all types of cases (a combination of the other two lines). 
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This is a graphic representation of defense legal costs over the last 10 years, as self-reported by 

insurance carriers and self-insured employers (including third party administrators) to WCD. 

These totals may include legal costs associated with activities unconnected to WCB cases, such 

as litigation at the Workers’ Compensation Division.  

 

 

This is a same-page comparison of the changes in total claimant attorney fees and the changes in 

defense legal costs for the last 10 years.  
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This is a line graph showing the percentage of cases involving attorney representation for 

claimants at the time of the first order at hearings (middle line) and first order at board review 

(top line). For CDAs (bottom line), we capture whether claimant was represented at the time of 

the submission/request for approval.  

 

 

As noted previously, several stakeholders expressed interest in “average” fee awards at hearings 

and board review. However, when a denial is affirmed at hearing but set aside at board review, 

the board will award a “combined” fee for services at both levels. That single amount is captured 

in the WCB statistics. In order to tease those apart, the Board did a hand-count project for all 

Board cases in 2018 and 2019, identifying those orders with a “combined” fee award. This 

statistic shows the average “combined” fees for full claim denial cases and partial denial cases 

(such as a new/omitted condition).  
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Using data from the hand-count project, combined with historical data of awards at hearing and 

board review, DCBS Research staff developed an approximation of what fees would be if the 

“combined” fee were pulled apart into separate components. The attorney fees awarded at board 

review may include services at hearing (when a decision is reversed in favor of the claimant), 

which can inflate the apparent the “average fee” awarded at board review. In order to determine 

a more accurate “average fee” for services at the board review level, DCBS Research 

extrapolated data from the hand-count project and historical data. In general, services at hearing 

represent about 2/3 of a “combined fee,” with services at review representing 1/3. This graph 

better illustrates the average fees at the Board, both with, and without, the “hearing fee.” 

Fluctuations in the average can occur due to the relatively low volume of cases at board review.  
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To determine whether the changes in claimant attorney fee awards have tracked with overall 

changes in economic growth in Oregon, we have produced a graph comparing the average 

attorney fee award per case against the changes in the state average weekly wage (AWW) as 

determined by the Oregon Employment Department. Choosing a baseline of 2009, the average 

awarded attorney fees per case (at any level, including settlements) is plotted against the year-

over-year percent increase in the AWW.  

 

Several claimant attorneys have requested data regarding the percent chance of “winning” a case 

at hearing. WCB does not specifically track “wins and losses” in case decisions. Cases may have 

multiple issues, with a variety of outcomes per decision. WCB does track, however, whether an 

O&O resulted in an attorney fee. To the extent that an attorney fee award can be considered at 

least a partial “win,” we produced this data showing the percentage of O&O decisions in which a 

fee was awarded. The percentage of decisions in which a fee (of any amount) is awarded has 

been about 40 percent over the last five years. The final column in this chart shows the “average” 

fee when all O&Os are calculated (including cases where no fee is awarded). As shown, a 

claimant attorney’s average fee for taking a case to an O&O, when both wins and losses are 

considered, is about $3,200.  

 

 




