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The legislative history does not directly speak to the issue 

presented here. The precursor to ORS 656.388 was enacted in 1933, 

and required that all fees for legal services be approved by the court or 

the State Industrial Accident Commission. Carr v. State Indus. Acc. 

Commission, 153 Or 517, 520-521, 57 P2d 1278 (1936), rejected in part 

by Verban v. State Indus. Acc. Commission, 168 Or 394, 123 P2d 988 

(1942). In 1937, the Oregon State Bar appointed a committee to make 

recommendations concerning attorney fees in workers' compensation 

cases. See Oregon State Bar Association Meeting Summary of 

Proceedings, Report of B.A. Green, Chairman, Committee In Re 

Accident Commission, 13 Or L Rev 31, 34-35 (1933-34). In response, 

the committee published a suggested fee schedule. (App-26). The fee 

schedule set forth various caps for attorney fees for the purpose of 

providing uniformity to the fees awarded, which courts accepted and 

followed. See e.g., Cox v. SIAC, 168 Or 508, 123 P2d 800, 521-24 

(1942), Verban, 168 or at 410. A new provision was added in 1965 as 

part of that legislature's comprehensive revision of the workers' 

compensation laws. It required that the board consult with the Board of 

Governors of the Oregon State Bar and establish a suggested fee 

schedule for attorneys representing claimants. (Or Laws 1965, ch 285, 

§42b.) 
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In 1987, ORS 656.388 was amended to require board approval of 

fees charged by attorneys representing insurers and employers. (Or 

Laws 1987, ch 884 §35.) In 1988, the board revised its rules. The rules 

set forth new terms to track the amendments, including defining 

"approved" fees as those "out of compensation," and "assessed" fees as 

those paid by the insurer or employer to the claimant's attorney and 

"client" paid, an attorney fee paid by a client or insurer to its attorney. 

See generally former OAR 438-15-003 (1988); (App-29). The rules also 

provided that assessed fees (which were previously subject to a cap 

pursuant to the schedule) would become unscheduled fees that would 

be determined by the board on a case-by-case basis. 

At this time, the board also provided a list of factors to be 

considered when an ALJ, board or court was charged with determining a 

reasonable fee in a particular case. (App-30, 31 ). This list of factors is 

still in force without significant change. The factors in OAR 438-015-

0010(4) are used in all cases where an ALJ or the board are required to 

determine a reasonable-fee. The "schedule" of fees, which include 

those fees that are set and determined to be capped fees pursuant to 

board rules, is still in place to this day and is reflected in the current 

attorney fee rules. 
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REPORT OF THF. COMM:lT'fEE ON ST ATE umUSTRlAL 
ACCIDENT COMMISSION FEES 

Da.r Sin: 
Since thr i:1'.12rtmenc of lht Workmen's Comptni;ation I.aw in 1913, mitil 

l9J.3, lh•n was no f>:-o,·hkm in the faw r-o.:i!lni; 10 U1t lixin-g al anorncy•~ foes in 
cumpt'nsa1io11 c..scs. Whilo nu:iy couniy bar ;usociations bad adoplc-d sc.hedulu 
of minjmum fen, no rocommtnd.a.tion was =de wilh regard to fees in th!& cl.us 
of a,u. It was the pr.,ctke amcmi: a.Ito.my~ g,n~rally to ch.r;: daimants under 
Ilic C<>rnpcns3tion Law in a.t{Ndac.irr with tJie ,chcdu\e or tontingtnt fees in 
]ltnnna.-ir.J~ry ac: ions. There 111·e.~ n•,mtern•us :alwHs, and many comp!~ints wen 
made to t.hc S1..1tc ln ,:hrs tr ,.I Acdd~nl Commission by injured workmtn re~ct­
lnt: the Ices dl~rged, and a c,oosidcnblc numbc-r o[ these complaint1 were ju,uri~. 
11 was the practice of some att urnr;·s to base 1hci r ftt char.gt$ upon the en.tire 
imount of compc:i,;31 i,m aw-:.rd .ed to tht clnl::iar.!, e-·en thou,:h the claimant may 
ha.vc ob1.l:ncd a porJ,ion of the ,h,-.rd in the. :first iruunu without the intervention 
of tl1c attomey. 

In 3933, the ~gi~la rurc enacted Sation 49-lS43 (b), which reads as follows ; 

"No claim for legal services or for any othu ¼cr.i~s rendered before the 
commiHion in res?ecl to any c.falm or av.-ard for CO\Tl;)Clls.a t iori, to or on acc01l:llt 
-of any peuon, s~ll b~ va .id ur. ~n ap~ro•~ bl/ 1he cot:1miBion, or if pr(){ecdings 
on app,,:al from the order of the COITJmi~ :on in rupc,ci ·to such claim or a"'ud are 
had before any court, unku ap;,ro,·e-d by sud·, cour1. In c,·rr.l :in attorney a.nd 
the cornmi~~inn 0\/lnot -a1rree ura1~ I.he amount of the £et:, each forthwith 'I.hall 
suh-mit • written ~utc:ment oi Utr ~~rvic;es rendered to 1he pres iding jw!ge of the 
circuit court in thi:- coumy in whkh the claimant re~i.des, which judge shall, in 
a sLlmmary m;,.nner, withc,u t 11:c ~\!lymcn! or filing, 1di1I or- cDurt l~i, detcrmint 
thr am ount of lilK"h itc, Said C(l'11ro~er~ inall be given pr~ce<:kncc Dver otlier 
pro:c~din~;. Aoy ~lai,n •o :ippr0l'N shal l, in the ma1\nH a.nd to CXWlt lued by 
Lhc commission or such-~.01.1~L, be a lkn upon 1uch wmpcrn.ation." 

h will be o!.,icrvcd lh:it. sin;:c;thc cnactmenl of the ahon l.w. the Sb.tc Jn­
d:mrial 1-.ccidrnt Cnmmls,ior. i~ em;»v,crcd to fix !.:it ~lt<lT'lley's ices in ~ch ca,, . 
rnd ii lh< attorne)' is d1~""1i~l:t-d he may have the lee fixed by the presiding judge 
of the circuit court in the county in whith the a.uoroey re~idts.. The attorney's
Ice thus fixed is a lien upon thf c;ompen!.ation, and the attorney c;:anno1 be d~rivtd 
or his fee . 

Shcrtly after fhc e!l.actmcr.t <>I the above-mentioned l:r.w, the Oregon Bu 
A.uoi:i;i.tion appoin!cd :a comm itt~c to study 1he matter oi ,Ceo in compensation 
c;u.t:s. and 10 make reco:mmmfa tlons to IJ1c circuit judr.n :ind I.he Sutr lndustria1 
Accident Comrnissicm with a view to securing unlforrnity in the fi~ing or the 
a:tome;y's fee:$ . The con\miltcc so appolnlcd mule its re-.cmmend.Mioas to the 
Orcg.,n R~r ,'- t~ila.t ion, bot for v;i.rious rca~0nl no r«ommend.tt1on1 were ma.de, 
cil,htr io the circuit fudges or to the: State Jncfustria! Atc id~nt Commi.uion. Th~ 
commitlcc fincu thcrt h:is been ,rrCill vuialion in the flxirig of l~ s by lhe ci rcuit 
1u-d e; upon appea l frcm the dclenniru1t ion of the St:itc fodustr i.il Accident CClm­
mission and in such CJ.scs i.n which the .a.ttorney's Ice is f\xed in lhc nru inst.a.no: 
b)' th~ cir.:uit ju-dgc. The-re h:ive btcn numerous :ap?':11s fr-0:rl! the Stale lndus1rg\ 
Accid.c:it Com,ninion's-dclermirution of fc<-s, and l1 is the b<:licf of the committee 
lh.tt the appeali; would ~ gri.".t11y rt<lut t.d if the OrfgOt\ State ~r -would li.x an 
,ia~t.ic. .sd1cdL1lc of tee~ in COmpcnsalion c.ascs. 'Ne arr ~nuhing hereto I su~­
geMc-d s(h~u:c oi ice;., v.·hich, unlike other scncdulcs that h.avc been .dept~. ~ 
J sth<<lufc o: rr.aximurn !tes ai1;:,l1cable 10· all ~scs cxrcl)t those in which unU51l21 
ser.icc~ hn vc bcc.11 re.ode.red. The gH.\t majority of c.as~.I a.rising under the V.'orlt­
mcn's Co~J•~nS3t ion Law involvo only t!Ji:- q11cstion of the ioTTJ0U0t ol compens.a­
tior. to he .:warded, In ;, smal.cr n.uml:H:r of cases there may a ,o be involved the 
qm-s1ion ;u to whether the Injuries arc compenuhlc, th.a.I is, whether they arose 
out o! "nrt in the cour~c o! the workm~n•s ernpfoymcnt and we.re susuined by 
arcid~ntaJ mean~. Thr ~~('i(tdurc in all oI the case~ is prac.tically identica.l, and fu 
the i;rc.a1 ma)orltr CJ{ ca.scs !lie scr.·icu r ndcrecl by the attorneys ace comparable, 
The commit1ce, th ~:dorc , be!itve~ th~t a ichcddc ol n,a.,dmum fees i1 indicated. 

The commitccc 1c:.ilizcs th.it any ,ccommcnd~tloru m:idc by th~ Oregon Stt.tc 
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Bar to the circ.uit judgc.s and the S1..1.tt Indu~trral Accident Cc:r.nmiuion <:an be 
adv i:iory only, We. bel icYt lb.at the 11110,...,.nc.e or excesJlvt. !tts 11 u,ually due to 
a fai lure 10 comprt~crid properly the n:i.~urt 2nd c.xknt of the serv)cn rmd.cred 
by the 2:iorneys. Sin~c thi, proposed: sc.hcdule of n-.uimu.m lcc:s i1 b:ised "P0D 
tl1e cx{)1!d cnce cf ~tt::rn~,~ whu lu.n had :rn ex1r. ri,i\·C [):-2 · tic, in c-0m~nl.\lion 
c:...si:.s, we h, licvc: Iha: they should prove hc1~1ul 2nd produce ll uniformity that 
will do justicc tn t},c w.o ri< rr..t n a.nd lo the atlomcn. 

Very truly yours, 
OsC'A,: HAYTU, Ci!ai"'llll'I, 
Eu,;;ts~ 011·L~Bl!IMU, 
W Al.Tf.]I 'IJeG-.'DIX. 

P.aorosi:o Scll:Ellt:1.1> or MAxl'MUM Ftu 1N Wo•JCll'l'!!i'S 
Co:l.l:PE:NsATION C11.st:.s. 

S~tion ,49.1843 (b) Oiw;ox Coi:,t 1930 provide! as fo\tows: 

"No claim for lci:r,i.1 icrvices or for any other services rendered before the 
ccmrduior: fn rt!J>C(l to any clai rn or aw.nrd for comptnsa tior!, 10 or on account 
11r 2ny i,erwn, sh.a ll be ~'..lid unless ap;irovcd by the comm,ssiot\, or if proceed• 
ing-s on appeal from ll1cordcr of the comml tior, In respect to ~Lich clairn OT a~rd 
ace hi'.d be:ore any CIJ1lrt, onlc~s •PDroved by sud\ court. In event an attorney all.!I 
!he COr:lmissicn a.Mnt ll.gUe upon the amen.ml of tl>e lee . each forthwith. shall 
f.~bmit a 11,•rii:e:, Slillemcnl of the ~er-vices rendrnid to lhc i,rcsiding j udi::-e Q[ the 
circuit court in foe county io which the c:aiman.l reside~, whith ju{ige 1h;i.tl1 in 1 
,un;=ry m;,.nncr, wit)H1ul the pavment or filing, trl~ l or court lees, determine the 
amci.:.."!l o! such !cc. S:i,id i;onlrO\'frlY 1.ha!l be given precc<l ~ncc ovcT olhc-~ pro-­
(~i:cdincs, Any d~im so appro,·:d sbl1, in 1he 111;,.nner 2nd to e.xtcnl fixed by L"i~ 
cormn~sion or iucb courtj be ii tion upon su,h com~ru~.Iioo.." 

T he Oreg,:,n St~· c nu rccognfz" lhai the 1aw placcs the res;,oosihllity for 
fixing atUJmcy'.s foes Upon Lb~ SI.a.tr: Indust rial Accident C=mlssion :and Ul)OO 
the c.lrtuil h1dgcs-. It is betle,·cd lhat these rttommcnd;i tion!, which arc the 
rHuU 0£ a a.tcl'ul stud}• by a comrdt!ce or the Bar, will prcdu.ce a certain uni­
formi ty with j ustice 10 lhc workmen and the anomey,. 

(I) No attorney's !rc rn~ll be ;;ll owcd unl tjs the anom,:,y v.~ fo1trur:,mtal 
in obtaining the al':,v,·;rnce of 1l1t ,:1...hn or an ac.tuikl in:.rcase in comp-cr1s.ation ·to 
the thim,;nt, c:uept. wbeJ1 a petition for n:hciring ha~ bl-en fil l.'<! i11 good fa ith 
:rnd ~a[u.i\ilc scr.• icci h:i;-c bcrn rtl'ldcre,i cnn thou~h no ad\-anb.g-c ac:c:rue.& lO 
thr:: wdrkm2n, a kc o: !101 exc:tf{Jing ~ .00 shall be. allow~. 

(2) Altorncy'J fees shall be. ~I.'<! ,cn!y llpon the a mount o[ c:ompcmalion 
paid to the wor rr.an and not upoc mNlic.al, ho!ip iuJ., .nd other a;p,c,m:s ot tre:i.t­
ment. 

{3) V.'hcre no dispute of law oi: £act ha! :arisen b.!twecn the wod,:m:an and 
the tommis~ii,n, but t:,e iervi~cs of an allorney arc ~g.gcd by the workman, I 
ice not e.xcccdin I00. .:a l low«!. 

J 1cre m l~§ Ut o .:iw or a t JU u ism and it is rc~olve<l " 'i th-OU! an 
a. fpcal to th, circuit cuu rt, a fc-c not r,_,c,ding F. fl ccn per cent ( IS l)l!r tent) ol 
the increa.~ in comi)Cn..'-ll tion !lhal\ be allowe<:I. with a minimum lee o! $25.00. 

(S) If an a ppeal j 1 taktn from th~ awud of the Sc..1c [ndustri•I Accidc!!I 
Comrni.ssi<:m to tlie c in:u il cow-I, a ft-e shall be. allowed 11ol u.cec<i.:l)i twen'l')'•fift 
{l'l= r cent (ZS .,er cent) of the i"crasc in t ompens.itlon, ~i1.h a minim1.1m fee of 
$~ DO =d a maximum £cc of. $.500 .00. " 

(6) A (c-c of $iSO.OO sh..i.11 be lm: muimum fee to be a!low«I. 11n attorney !er 
a tr i.r.1 in the· ci rcuit court and an 1,ppt:>.l to the S-upremc Court, 

(7) No auornty's {c;: snll.11 be allowed upon -..n appc.,.l to tbt ~rcuit court 
fro!!) i decision of 1t"ie St:.1c :ndusl r ia t Accl~clll Com:ni!slon, r.or J.rom 2n appeal 
to the $uprtme Court !tom a i u<l gmc.nt of lhe tirc.uit co-Jrt, unku the worlcnaJ) 
t-..1, ohtaincd an incrta." in compcn.s..t!ion by rtasor1 or the 2ppca.h. 

(8) II c.xce11t, n:i.l t irc1Jrr.sta~cc I><" sho~n in II dcta.ilcd , n,.•orn $U\eme11 
~r:-t inir fortli the actual wort.: which lhc attorney has done, the co111rJ1i~ ion or 
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the c=t m.iy allov.• a lugu attorney's {tt t\-1.;n the maxlmum amounl bed 
hcrrin. It i5 believed th.I a.su justifying larger (tt:~ than the muinnam fees 
above nm1tionc:d will be extreme y rare. 

'fhc rcpor1 o! the Com,i1ietl'C l)n Sta!c ln-d.u~trial At<idrnt Commi sion F«5, 
lOF,Nhcr wit!-. ll,c (Ornmi1lct's r •Ql'll"~ct! sd:c1h1lc ol r:ia.xi,m:r.1 le", has bec-n 
1uumitlc<l to and approved by the Bo.rn.! of Co,·cmors of the Oregon Si.ate Bu. 
Copic.s of the rt {>t>rr anc! vro;;osed ~hcdu[c Juve be n ~nl ta the Supreme Court, 
to lh( ~1·cnl cin;.uit ju1gts, and to the S;atc Jndust rii.l A, cldcnl Comm.ission. 

Thr Boord o{ Go,•rrno~s r.2 s also dirctled that chi~ ;rcpQrt and s~hcdult ol 
fees, IOf;ctl:er wllh n1,Li c.c ci the bronl's approval thcrco[, ~ P"hlilhed in I.he 
0JlJ:" O~ 1:1..u, B1Jl..UT1 . ' 
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DIVISION 115 

~TTORNEY FEES 

438-15-001 STAtEMENT OF POLICY. The Legislative 
Assembly has recognized that workers, employers, self-insured 
employers and insurers litigating disputes under the Workers' 
Compensation Law of this State usually engtge the services of 
attorneys to marshal, present and advocate their cas~s before, 
during and after formal hearings, on review by the Board and 
before the appellate courts. It also has been a 1equirement that 
corporations and state ag~ncies be represented by attorneys in 
proceedings before the Hearings Division and the Board. The law 
has provided for the regulation of fees paid to attorneys 
representing injured workers in the deiivery of benefits under the 
Workers' Compensation Law. The requirements of 1~87 Oregon Laws, 
Chapter 884, section 3;, is that all attocney fees, whether 
incurred for representa~ion of workers ot employers and insurers, 
be subject to approval by the Board. In accordance with these 
requirements, and after consultation with the Board of Governors 
of the Oregon State Bar, the Board adopts these rules relating to 
the allowanee or award of attorney fees in contested cases under 
the Workecs• Compensation Law. 

438-15-002 PRIOR RULES REPEALED. OAR 438-47-000 
through 438-47~095, adopted by WCB Admin. Order l-1979, are 
repealed effective midnight December 31, 1987. 

.!..H .. ::.!5-O03 AUTHORl~Y_YOR ADOPTION; EFFICTIVE DATE . 

(1) These rules are adopted pursuant to OBS 656.388, as 
amended by 1987 Or. Laws, c. 884. sec. 35, and ORS 6~6.S93, under 
the general rulemQking authority oi the Board pursuant to ORS 
656.726(4). 

(2) These rules are effective as of January 1. 1988. 

~38-15-00~ pEFINITIONS. In ~ddition to the definitions 
set forth in 438-0~-040: 

(l) "Approved fee" means an attorney fee paid out of a 
claimant 1 s compensation. 

(2) "Assesstd fee" ~eans an attorney fee paid to a 
claimant•s attorney by an insurer or self-insured employer in 
addition to compensation paid to a claimant. 

(3) "Attorney" means a member of th.e Oregon State Bar. 

(4) "Attorney fee" means payment for legal services 
per!ocroed by an attorney on behalf and at the request of a 
claimant, insurer or self-insured employer under ORS Chapter 656. 

31 
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(5) "Client paid fee" means an attorney fee paid by an 
insurer or self-insured employer to its attorney. 

(6) "Compensation" means all benefits, incluaing 
medical secvices. provided for a compensable injucy to a subject 
worker ot the beneficiaries o! a subject worker pursuant to ORS 
Chapter 6~6. 

(7) 11 Costs 11 means money expended by an attorney for 
things and setvices reasonably necessary to pursue a matter on 
behalf of a patty, but do not include fees paid to any attorney. 
Examples ot costs refereed to include, but are not limited to, 
costs ot independent medical examinations, depositions. expert 
witness opinions, witness fees and mileage paid to execute a 
subpoena and costs associated ~ith travel. 

(6) "Court 11 means the Court of Appeals o.r Supreme Couit 
of the State of Oregon. 

438-15-010 g~RAL PRINCIPLES. 

(l) Attorney fees for an attorney representing a 
claimant, insurer or self-insured employer shall be authorized 
only if an executed attorney retainet agreement has been filed 
with the ieferee, Board or court. 

(2) Attorney fees for an attorney representing a 
claimant shall be paid out of the claimant's compensation award 
except as provided by ORS 656.307, 656.362 and 6So.3B6. 

(3) An appr6ved fee awarded or allowed to an attorney 
representing a claimant shall be a lien upon the claimant's 
compensation. 

{4) Payment of attorney fees for attorneys representing 
insurers and self-insured employers are the re$ponsibility of the 
insurer or self-insured employer. Collection of any such fee 
shall be the responsibility of. the attorney. 

(S) Except as otherwise provided in these rules. an 
assessed fee or client paid fee shall not be authotized by a 
referee, the Board or a court unless the attorney requesting 
authorization for payrn~nt of the fee files a statement of services 
on a fotro prescribed by the Board, or complies with the rules of 
the court for matters involving authorfzation o! attorney fees. 

(6) In any case where a referee, the Board ot a court 
is required to determine a reasonable attorney fee. the following 
factors shall be considered: 

32 
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(a) The time devoted to the cAse; 

(b) The complexity of the issue(s) involved; 

(c) The value of the interest involved; 

(d) The skill and standing of the attorneys; 

(e) The nature of the proceedings: 

(f) The result secured for the represented party: 

(g) The risk in a particular case that an 
attocney•s efforts may go un~ompensated: an~ 

(h) The assertion of frivolous issues or 
de!enses. 

rules 
(7) 

apply to 
Percentage 
the amount 

limitations on fees established by 
of compensation paid the claimant 

these 

exclusive of ~edical, hospital or other expenses of treatment. 

438-1~-015 CHARGE FOR LEG~L SERVICES MUST B"E AUTHORIZ'ED. 

No charge for legal services for repre~entation of 
cl~imants, insurers or self-insured employers in connection with 
any clairr; under ORS Chapter 656 is valid unless the charge has 
been authorized in accordance ~ith ORS 656.307, 656,382 to 656,390 
or 656.593 or these rules. 

:138-15-020 f\TT_ORN~)' FE.~? FOR }\TT,ORN't;YS REPRESENT NG 
JNSURER!L AND SELF'-: l_NSURED EMPLOYERS. 

(1) Attorneys representing insurers and self-insured 
employers are authorized to submit statements for legal services 
performed in connection with a claim und_er ORS Chapt.er 6!>6 
dicectly to the client without (urtber authotization from a 
referee or the Board if no request for hearing has been filed and 
the total charges for legal services do not exceed $Sao. exclusive 
of costs. 

(2) In all other cases the referee, Board ot court 
shall authorize a client-paid fee that is reasonable, considering 
tbe factors set forth in 438-lS-010(6). The fee authorized shall 
npt exceed that agreed to in the tetainer agreement. 

438-15-025 MA~IMUM_ATTORNEY_FEES OUT_OF COMPENS~TION. 

Except in situations w.here a claimant's attorney fee is 
an assessed fee, in settlement of disputed claims and in cases 
under the third-party law, unless there is a finding in a 
particular case by a referee, the Board or a court that 
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