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3 Bradbury, Helen, WCB 70-2552, MARION; Affirmed.
5 Nelson, Wilma, WCB 72-1198, COOS; Affirmed.
6 Abel, Tom, WCB 72-1943, COOS; Affirmed.
9 Robertson, James E. , WCB 72-1431, MULTNOMAH; Total Disability.

12 Cox, Rebecca, WCB 72-1499, CROCK; Affirmed.
12 Cox, Rebecca, WCB 72-1499, CROOK; Affirmed.
13 McElhinney, Lawrence, WCB 72-1887, LINN; 30% of left foot.
17 &
20 Harding, Richard, WCB 72-1450, LINN; Affirmed.
21 Jones, Joseph, WCB 72-688, MULTNOMAH; Affirmed.
32 Brown, Jim H., WCB 72-227, MULTNOMAH; Affirmed.
34 Blackford, Rolla, WCB 71-2931 and 71-2932, LINN; Total Disability allowed.
38 Gotcher, Wayne W., WCB 72-2447, MULTNOMAH; Reversed.
35 Pierce, Kenneth E. , WCB 71-2227, GRANT; Affirmed.
41 Boone, Jack, WCB 72-1826, MARION; Remanded for reconsideration.
46 Bishop, Keith J., WCB 72-682, CLACKAMAS; Affirmed.
47 DuBell, Todd W., (Beneficiaries of) WCB 72-2051, LANE; Affirmed.
48 McCarty, Cecil, WCB 72-2187, LANE; Settled for $75 fee.
55 Gonzalez, Simona, WCB 72-28, MARION; Affirmed.
56 Smith, James R., WCB 72-2616, MULTNOMAH; Claimant is hereby awarded 75%

or 18°, for permanent partial disability of the left index finger and 
additionally compensation for permanent partial disability for loss of 
opposition of the uninjured left thumb of 25%, or 12°, being an in
crease of 12 degrees over and above the compensation for permanent 
partial disability heretofore awarded claimant.

59 Angermeier, Rex R. , WCB 72-1731', MULTNOMAH; Affirmed.
61 Jones, Sidney, WCB 72-2453, JACKSCN; Affirmed.
65 Dienes, Virginia Ann, WCB 72-1823, MULTNOMAH; Affirmed.
66 Dieu, Frank E., WCB 71-2029, BENTON; Settled for $1800.
69 Todah1, Rita B., WCB 72-2190, MULTNOMAH; Dismissed.
71 Brittain, Gary W., WCB 71-2214, COOS; Affirmed.
71 Schwehn, Donald, WCB 72-384, MULTNOMAH; Affirmed.
72 Lynch, Virgil, WCB 71-1241, TILLAMOOK; Affirmed.
74 Hendricks, James M., WCB 72-1599, MULTNOMAH; Affirmed.
75 Swing, Barbara J., WCB 72-974, JACKSON; "The evidence is convincing that

claimant is permanently and totally disabled..."
77 Eggers, Clarence C., Jr., WCB 72-3186, Settled for $2 ,500.
78 Volk;, Rose Ann, WCB 72-459, MULTNOMAH; Affirmed.
79 Atkinson, Leslie, WCB 72-577, JOSEPHINE; Affirmed.
80 Snyder, Jeffery, WCB 72-2066, BENTON; Affirmed.
82 Dalthorp, Gertrude E., WCB 72-2448, MULTNOMAH; Affirmed.
83 Williams, Emmit, WCB 72-2561, MULTNOMAH; Affirmed.
85 Williams, Teresa, WCB 72-1287, LANE; Affirmed.
86 Trudeau, Winfred, (Beneficiaries of)WCB 72-146, LANE; Affirmed.
87 Breese , Keith,. WCB 72-2690, JEFFERSON; Settled for disputed claim of $2,066.50.
89 Davidson, Rose M., WCB 71-878, MULTNOMAH; Affirmed.
90 Glasbrenner, Lawrence, WCB 72-1516, MULTNOMAH; Affirmed.
91 Clark, Daisy, WCB 73-1399, JOSEPHINE; Affirmed.
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95 Spargur, Florence, WCB 72-2280 and 72-2730, MULTNOMAH; Affirmed.
97 Wallen, Carl E., WCB 72-2399, MULTNOMAH; Affirmed.
98 Clark, Naomi L., WCB 72-1964, LANE; Permanent Total Disability.

111 Whitney, Bessie F., WCB 71-332, POLK; Affirmed.
112 Stocker, Elmer L., WCB 72-1503, MULTNOMAH; Affirmed.
112 Stocker, Elmer L., WCB 72-1503; MULTNOMAH; Affirmed.
115 Staples, Chester, WCB 72-2702, MULTNOMAH; Award increased 48°.
116 Davis, Cecil E., WCB 72-2089, LANE; Affirmed.
119 Breeding, Floyd (Beneficiary of) WCB 72-1280, UMATILLA; Affirmed.
121 Powers, Jessie, WCB 72-279, TILLAMOOK; Affirmed.
124 Lee, James B., WCB 72-2885, MULTNOMAH; Claim denied.
126 Goodpaster, Majorie, WCB 72-1753, MULTNOMAH; Permanent and Total Disability.
128 Livingston, Marjorie Carl, WCB 72-2096, MULTNOMAH; Claim allowed.
129 Nestman, Kasper, WCB 72-2716, LINN; Affirmed.
133 Baldridge, William I., SCB 72-2184-E, MULTNOMAH; Affirmed.
136 Smith, Mildred L., WCB 72-2647, MULTNOMAH; Affirmed.
136 Delamare, Robert T., WCB 71-2549, JACKSON; Affirmed.
137 Matthews, Betty J., WCB 71-1842, LINN; 96° allowed.
139 Harrington, Eunice, WCB 72-1232, COOS; Increase of 19.2°
139 Muzzy, Gladys, WCB 72-1834, WHEELER; Affirmed.
141 Cain, Martin W., WCB 72-3416, MULTNOMAH; Affirmed.
144 Howton, Arthur, WCB 72-843, LINN; Affirmed.
147 Bray, Joseph H. , WCB 72-1454 and 72-1515, JACKSON; Matter be remanded to

the Hearing Officer.
149 Helmer, Theodore, WCB 73-43, MULTNOMAH; Claim allowed.
150 Shinkle, Robert, WCB 72-1307, LINCOLN; 15° increase.
152 Ewin, Helen M. , WCB 72-2398, MULTNOMAH; Leg increased 30°
153 Tyron, Ada, WCB 72-1787, WASHINGTON; Affirmed.
120 &
155 Francoeur, John W., WCB 72-1570, DOUGLAS; Revised August 19, 1974.
120 &
155 Francoeur, John W., WCB 72-1570, DOUGLAS; Affirmed except that that portion

of the Hearing Officer's Order of November 6, 1972 ordering reimbursement 
to BPA should be and hereby is reversed.

155 Jones, Cecil, WCB 72-1909, WASHINGTON; Affirmed.
156 Seems, Milo, WCB 72-428, MARION; Affirmed.
159 Fry, Donald, WCB 72-479, MULTNOMAH; Affirmed.
161 Kuziemski, Mikolaj, WCB 72-3050, MULTNOMAH; Permanent and Total Disability.
163 Taylor, Arthur F., Jr., WCB 72-3005, MULTNOMAH; 10% increase.
166 Nordstrom, Douglas, WCB 72-3075, DOUGLAS; Affirmed.
168 &
171 McGinnis, Melvin 0., WCB 72-967, MULTNOMAH; Remanded.
174 Olson, Genevieve, WCB 72-1234, MULTNOMAH; Leg award to 48°.
175 Cheek, David, WCB 72-821, COOS; Increase to 80°.

.175 Mehlhoff, Murray D., WCB 72-3180, MULTNOMAH; Affirmed.
176 Plunk, Cecil, WCB 72-1368, LANE; Affirmed.
179 Bogart, Richard H., WCB 72-3245, MULTNOMAH; Remanded.
179 Bogart, Richard H., WCB 72-3245, MULTNOMAH; Remanded for evidence.
180 Johnson, Dale F. , WCB 71-2664, MULTNOMAH; Disability rating on Claimant's

right leg increased to 50°.
181 Notestine, Richard L. , WCB 72-2908, MULTNOMAH; Increase in Permanent Partial

Disability award equal to 32°, for a total award of 128°.
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178 &
183 Egger, Mary E., WCB 72-1895-E, MULTNOMAH; Affirmed.
186 Harness, Corma M., WCB 72-1819, MARION; Dismissed.
191 Hobbs, Mary Lucille, WCB 72-3082, UMATILLA; The court finds that Claimant

should be awarded Permanent Total Disability.
172 &
192 Peck, Ida Sue, WCB 71-2012, JOSEPHINE; Affirmed.
194 Smith, Betty, WCB 72-2712, LINN; Award of 60% loss of the workman for

Permanent Partial Disability.
198 Buckner, Julie Ann, WCB 72-2829, MULTNOMAH; Claim allowed.
200 Doran, Jim, WCB 72-2895, POLK; Affirmed.
209 Franklin, Ace R. , WCB 73-395 and 73-154, LANE; Affirmed.

' 210 Nolte, Earl, WCB 73-485, CLACKAMAS; Claim allowed.
187 &
215 Almond, Gerald, WCB 72-2384, MULTNOMAH; Award increased to 40°.
215 Wright, Dennis J., WCB 73-9, MARION; Claim denied.
216 Schmidt, Elsie, WCB 73-8, LANE; Affirmed.
218 Means, Barbara, WCB 73-118, LINN; Affirmed.
219 Burkholder, Gary G., WCB 70-1335, MULTNOMAH; Affirmed.
225 Wilson, Ben, WCB 72-3176, MULTNOMAH; 48° increase.
226 Melien, Clarence H., WCB 72-1837, MULTNOMAH; Affirmed.
227 Snow, Wayne, WCB 73-10, MULTNOMAH; Increase to 100°.

15 &
227 Wilson, L. D. , WCB 71-236, MARION; Remanded.
186 &
229 Larson, Margaret Ruth, WCB 72-1415, MULTNOMAH; Affirmed.

84,
135 &
232 West, Alfred, WCB 72-873 and 72-3514, DOUGLAS; Affirmed.
197 &
235 Johnson, Deloris, WCB 72-3018 and 73-564, LANE; Affirmed.
236 Kirkendall, Elmer, WCB 68-561, COOS; Affirmed.
238 Leno, Robert M., WCB 72-3224, MULTNOMAH; Award increased 32°.
239 Albano, John J. , WCB 72-1077, MULTNOMAH; Affirmed.
240 Riback, William, WCB 72-2380, MULTNOMAH; Affirmed.
242 Power, Lura (formerly Lura Haugen) WCB 72-433, MULTNOMAH; Permanent Total

Disability.
243. Hurt, Charles M., WCB 72-2875, MULTNOMAH; Affirmed.
244 Burgess, Dale, WCB 72-3255, MULTNOMAH; Award increased 32°.
245 Pense, Floyd W. , SAIF Claim No. SA 926386, KLAMATH; Affirmed.
251 Nelson, Kenneth E., WCB 72-2165, MULTNOMAH; Affirmed.
252 Mitchell, Mildred A., WCB 72-3065, MULTNOMAH; Affirmed.

24 &
253 Dahlstrom, Arthur W., WCB 71-1087 and 71-2336, MULTNOMAH; Ordered that this

case is remanded to the Workmen's Compensation Board for entry of an Order 
allowing compensation to the Claimant in accordance with the findings of 
the Medical Review Board, either from the State Accident Insurance Fund, 
successor to the State Industrial Accident Fund, as insurer of Harris Oil 
Company prior to July 1, 1967, or Time Oil Company, the employer of 
Claimant from 1969 to January, 1971.

254 Martin, Ray, WCB 72-2679, MULTNOMAH; Affirmed.
256 Miller, Dannie, WCB 72-642, BENTON; Total Disability allowed.
257 Balfour, Leonard C., WCB 72-21, COOS; Affirmed.
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Ivie, Joseph Thomas, WCB 72-2354, MARION; Dismissed.
Hoselton, Nellie, WCB 72-1886, MULTNOMAH; Affirmed.
Johnson, Willis C., WCB 73-551, BENTON; Independent medical ordered. 
Holly, Wilbur, WCB 72-2249, MULTNOMAH; Claim dismissed.

Glenn, George, WCB 71-2898, LANE; Remanded.
Thompson, Christine, WCB 72-3583, HOOD RIVER; Affirmed.
Lakey, Esther, WCB 72-3189, MULTNOMAH; Affirmed.
Sorter, Donald L., WCB 72-2929, MULTNOMAH; Remanded.
Danielson, Arnold, WCB 73-59, LANE; Affirmed.
Keller, Charles W., WCB 71-2834 and 72-2553, MULTNOMAH; Affirmed. 
Riutta, Ernest, WCB 71-1903, CLATSOP; Remanded.
Riutta, Ernest, WCB 71-1903, CLATSOP; Affirmed.
Holifield, James, WCB 72-3279, CURRY; Affirmed.
Hall, Annie Louise, WCB 72-981, CURRY; Affirmed.
Smith, Eileen, WCB 72-2010, LANE; 28.8° increase.
Coleman, Julius, WCB 72-946, UNION; Affirmed.
Hanna, Fred, WCB 73-308 and 73-309, MULTNOMAH; Affirmed.
Bogard, Carmen, WCB 72-2796, MULTNOMAH; Affirmed.
Wright, Rodney S., WCB 73-664, MULTNOMAH; Dismissed.
Wright, Rodney S., WCB 73-664, MULTNOMAH; Affirmed.
Lundquist, Joseph, WCB 72-3195, MULTNOMAH; Affirmed.
Sanders, Richard, WCB 73-231, LANE; Affirmed.
Salisbury, Carrol M., WCB 72-2654, WASHINGTON; Dismissed.
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WCB CASE NO. 72-2858 MAY 1, 1973

EVELYN RUNDBERG, claimant
JOHN D. RYAN, CLAIMANT’S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
ORDER APPROVING STIPULATION AND DISMISSING REVIEW

On FEBRUARY 9 , 1 973 , CLAIMANT REQUESTED BOARD REVIEW OF A HEAR
ING OFFICER’S ORDER DATED JANUARY 2 6 , 1 97 3 . THAT REQUEST FOR REVIEW
IS NOW PENDING.

The claimant and the state accident insurance fund have agreed

TO SETTLE AND COMPROMISE THEIR DISPUTE IN ACCORDANCE WITH THE TERMS 
OF THE STIPULATION AND ORDER WHICH IS ATTACHED HERETO AS EXHIBIT ’ a’ .

The board, being now fully advised, concludes the agreement is

FAIR AND EQUITABLE TO BOTH PARTIES.

ORDER

It is therefore accordingly ordered that the stipulation and
ORDER BE EXECUTED ACCORDING TO ITS TERMS.

The request for review now pending before the board is hereby
DISMISSED.

STIPULATION AND ORDER

The parties stipulate and agree that all issues raised or which
COULD BE RAISED UPON CLAIMANT'S REQUEST FOR REVIEW OF THE OPINION 
AND ORDER OF THE HEARING OFFICER DATED JANUARY 26 , 1 973 MAY BE SETTLED A
AND COMPROMISED BY THE BOARD’S ENTRY OF AN ORDER AWARDING CLAIM
ANT PERMANENT PARTIAL DISABILITY EQUAL TO 112 DEGREES FOR UNSCHE
DULED NECK AND LOW BACK DISABILITY, AN INCREASE OF 3 2 DEGREES UNSCHE
DULED PERMANENT PARTIAL DISABILITY OVER THE AWARD MADE BY THE DET
ERMINATION ORDER OF APRIL 1 9 , 1 9 72 AND AFFIRMED BY THE ORDER OF THE
HEARING OFFICER DATED JANUARY 26 , 1 973 .

The parties further stipulate and agree that claimant’s attor
ney, JOHN RYAN, IS ENTITLED TO AN ATTORNEY FEE EQUAL TO 2 5 PERCENT 
OF THE INCREASED COMPENSATION PAYABLE BY REASON OF THIS STIPULATION,
TO BE PAID OUT OF THE INCREASED COMPENSATION, AND THAT CLAIMANT* S 
REQUEST FOR REVIEW MAY BE DISMISSED.

ORDER

The foregoing stipulation for payment of increased COMPENSATION
AND AN ATTORNEY FEE IS HEREBY APPROVED AND ORDERED CARRIED INTO EF
FECT AND IT IS FURTHER ORDERED THAT THE CLAIMANT’S REQUEST FOR RE
VIEW BE AND IT IS HEREBY DISMISSED.
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WCB CASE NO. 72-1107 MAY 2, 1973

HAROLD KEEVER, CLAI MANT
WILLIAM E. BL1TSCH, CLAIMANT'S ATTY, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF A 
HEARING OFFICER'S ORDER WHICH GRANTED CLAIMANT A PERMANENT PARTIAL 
DISABILITY AWARD OF 2.7 2 DEGREES, AN INCREAE! OF 8 0 DEGREES OVER THAT 
PREVIOUSLY GRANTED.

ISSUE

What is the extent of claimant's permanent partial disability?

DISCUSSION

This 45 year old claimant sustained a compensable injury to his

LOW BACK ON NOVEMBER 3 , 1 970 , RESULTING IN HEMILAMINECTOMIES AT
L3 AND L4.

A DETERMINATION ORDER OF FEBRUARY 1 8 , 1 972 AWARDED CLAIMANT
192 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY. AT HEARING THE 
HEARING OFFICER INCREASED THIS AWARD TO 270 DEGREES UNSCHEDULED 
DISABILITY.

The record reflects an unusual number of previous back injuries

RESULTING IN SURGERIES AS FAR BACK AS 1 954 . IN SPITE OF THESE IN
JURIES HOWEVER, CLAIMANT WAS ABLE TO WORK SUCCESSFULLY IN HEAVY 
CONSTRUCTION. THE MEDICAL REPORTS AND CLAIMANT'S TESTIMONY IN THIS 
CASE LEAVE NO DOUBT THAT HE IS NO LONGER ABLE TO OPERATE HEAVY EQUIP
MENT ASSOCIATED WITH CONSTRUCTION WORK.

Claimant has made no effort to seek employment since claim clo
sure IN FEBRUARY, 1 9 72 . HE AND HIS WIFE ARE NOW LIVING IN MT. VIEW, 
CALIFORNIA WHERE SHE MANAGES A LARGE APARTMENT COMPLEX RECEIVING 
AN APARTMENT, FREE UTILITIES AND 380 DOLLARS PER MONTH. AT THE PRE
SENT TIME THE CLAIMANT ASSISTS IN LIGHT JOBS ABOUT THE COMPLEX. HE 
HAS BEEN OFFERED A JOB SUPERVISING OTHER MAINTENANCE MEN. HOWEVER, 
UNTIL SPECIFIC DUTIES ARE OUTLINED, HE DOES NOT KNOW IF HE COULD 
HANDLE IT. IT APPEARS TO THE BOARD IT WOULD HAVE BEEN BETTER CLAIMS 
MANAGEMENT IF THE CARRIER HAD POSTPONED EVALUATION AND CLOSURE OF 
THIS CLAIM TO ASCERTAIN IF CLAIMANT COULD PERFORM THE DUTIES OF 
THIS JOB OFFER.

The board finds on de novo review however, that claimant has

SUSTAINED A MAJOR PERMANENT LOSS OF WAGE EARNING CAPACITY AS A 
RESULT OF THE LAST INJURY WHICH ENTITLES HIM TO THE AWARD OF 2 7 0 
DEGREES FOR UNSCHEDULED DISABILITY AWARDED BY THE HEARING OFFICER.

ORDER

The order of the hearing officer dated November 17, 1972 is

HEREBY AFFIRMED.

Claimant's counsel is awarded a reasonable attorney fee in the

SUM OF 2 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDNET INSURANCE FUND,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NOe 70-2552 MAY 2, 1973

HELEN BRADBURY. CLAIMANT 
MILLIE WRONA, CLAIMANT
Marion b. embick and robert lohman, claimants' attys.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

Reviewed by commissioners wilson and moore.

On APRIL 1 7 , 1 972 , THE BOARD ENTERED AN ORDER IN THE ABOVE EN
TITLED CASE AFFIRMING THE HEARING OFFICERT S FINDINGS AND CONCLUSIONS 
THAT CLAIMANT'S INJURIES AROSE OUT OF AND IN THE COURSE OF HER EMPLOY
MENT BY MILLIE WRONA BUT REMANDING IT TO THE HEARING OFFICER TO RE
SOLVE WHETHER THE OREGONIAN WAS ALSO AN EMPLOYER AND, IF SO, TO 
DETERMINE THE RESPECTIVE RESPONSIBILITIES OF MILLIE WRONA AND THE 
OREGONIAN,

On MAY 1 , 1 972 THE HEARING OFFICER ACCORDINGLY ISSUED AN ORDER 
JOINING THE OREGONIAN PUBLISHING COMPANY AS A PARTY IN THE MATTER,

The workmen's COMPENSATION CASE OF OREMUS V, OREGONIAN pub
lishing COMPANY, WCB CASE NO, 6 8—1 07 , WAS THEN IN THE PROCESS OF 
APPEAL THROUGH THE COURTS ON ESSENTIALLY THE SAME FACTUAL AND LEGAL 
ISSUE INVOLVED IN THE REMAND OF THIS CASE, THE PARTIES THEREFORE 
SUGGESTED, AND THE HEARING OFFICER AGREED, TO POSTPONE THE REMAND 
HEARING UNTIL OREMUS WAS CONCLUDED ON APPEAL,

On DECEMBER I , 1 972 THE COURT OF APPEALS DECIDED IN OREMUS V,
THE OREGONIAN PUBLISHING COMPANY ET AL, LEIBRAND, 95 ADV SH 2 02 1 ,
--------OR APP-------- , (DECEMBER 1 , 1 9 72 ) THAT IN THE ABSENCE OF A CONTRACT
BETWEEN THE PUBLISHER AND THE NEWSBOY NO EMPLOYER-EMPLOYEE CAN 
BE FOUND TO EXIST,

On MARCH 29 , 1 973 THE EMPLOYER, RELYING ON OREMUS, MOVED THE 
BOARD FOR AN ORDER VACATING THE JOINDER,

On APRIL 25 , 1 973 THE WORKMAN-CLAIMANT, ALSO RELYING ON OREMUS, 
MOVED THE BOARD FOR AN ORDER VACATING ITS ORDER OF REMAND AND MAKE 
A FINAL DISPOSITION OF THE CASE, INCLUDING ALLOWANCE OF AN APPROPRIATE 
attorney's FEE FOR PREVAILING ON THE REVIEW,

In ADDITION, THE EMPLOYER, MILLIE WRONA, MOVED FOR AN ORDER 
SETTING ASIDE THE HEARING OFFICER'S DECISION AND GRANTING HER A NEW 
HEARING ON THE GROUND THE HEARING OFFICER COMMITTED PREJUDICIAL 
ERROR IN THE CONDUCT OF THE PROCEEDING,

The BOARD HAS REEXAMINED THE RECORD OF THE PROCEEDINGS AND HAS 
CONSIDERED THE MATTER IN LIGHT OF THE RULING IN OREMUS AND CONCLUDES 
THAT ITS ORDER REMANDING THE MATTER TO THE HEARINGS DIVISION FOR 
FURTHER PROCEEDING SHOULD BE VACATED AND SET ASIDE AND ITS ORDER 
APPROVING THE HEARING OFFICER'S ORDER OF AUGUST 23 , 1 97 1 SHOULD BE
AFFIRMED,

ClAIMAOT's ATTORNEY, MARION EMBICK, SHOULD RECEIVE A REASONABLE 
FEE OF 35 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
WITH AN APPROPRIATE RECOVERY FROM THE EMPLOYER, FOR HER SERVICES 
IN REPRESENTING CLAIMANT ON THIS REVIEW,

It IS SO ORDERED,

3



WCB CASE NO. 72-1859 MAY 2, 1973

VERNON V. JOHNSON, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTY 
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The employer requests board review of a hearing officer's or
der WHICH GRANTED AN AWARD OF DISABILITY TO THE LEFT HAND AND IN
CREASED THE CLOSING AND EVALUATION AWARD ON THE RIGHT HAND.

ISSUE
What is claimant's extent of permanent partial disability?

DISCUSSION
Claimant was a 29 year old workman who sustained a compen

sable INJURY SEPTEMBER 3 , 1 970 , WHILE EMPLOYED AS A SHEET METAL
WORKER. BOTH HANDS WERE CAUSGHT IN A ROLLER RESULTING IN AVULSION 
OF THE NAILS AND SKIN, FRACTURES OF BONES AND SEVERENCE OF TENDONS.
THE RIGHT HAND WAS MOST SERIOUSLY INJURED AND IT REQUIRED MULTIPLE 
SURGERIES. THE LEFT HAND MADE A GOOD RECOVERY FOLLOWING INITIAL 
REPAIR SURGERY.

A JUNE 2 6 , 1 97 2 DETERMINATION ORDER AWARDED CLAIMANT 37,5 DE

GREES FOR PARTIAL LOSS OF THE RIGHT FOREARM,

Claimant’s left hand appears normal, but there is a loss of
STRENGTH IN THE GRIP AND IN COLD WEATHER, A STIFFNESS IN THE JOINTS 
OF THE FINGERS. THE RIGHT HAND, AS A FUNCTIONAL UNIT, IS SIGNIFI
CANTLY IMPAIRED BY LOSS OF STRENGTH, DEFORMITY, PAIN, NUMBNESS IN 
PARTS AND SENSITIVITY IN PARTS.

Claimant is now attending a community college studying civin

ENGINEERING UNDER THE AUSPICES OF THE DEPARTMENT OF VOCATIONAL RE
HABILITATION.

Counsel for the employer contends the most reliable method

OF MEASUREMENT OF SCHEDULED INJURIES IS BY MEDICAL REPORTS.
WHILE MEDICAL REPORTS ARE BASIC TO AN UNDERSTANDING OF THE IMPAIR
MENT SUFFERED, UNDOUBTEDLY, A CLEARER PICTURE OF A CONDITION CAN BE CON 
CONCEIVED BY ACTUALLY VISUALIZING THE AFFECTED AREA. IN ADDITION,
THE HEARING OFFICER HAS HAD THE BENEFIT OF AN ADVERSARY PROCEEDING 
TO BRING OUT ALL THE FACTS.

The hearing officer concluded that claimant, EVEN though med
ical EVIDENCE SHOWED NO LOSS OF RANGE OF MOTION, HAD MINIMAL RESI
DUALS OF THE LEFT HAND SINCE COOL WEATHER ADVERSELY AFFECTED THE 
FUNCTION OF THE FINGERS. FOR THESE RESIDUALS, HE AWARDED 3 DEGREES 
FOR THE FIRST FINGER, 2 DEGREES FOR THE SECOND FINGER, I DEGREE FOR 
THE THIRD AND I DEGREE FOR THE FOURTH FINGER. IN ADDITION, HE CON- 

C LUDED THAT BECAUSE OF POOR GRIP, AND THE LOSS OF SUSTAINED FUNCTION 
IN THE RIGHT HAND AND WRIST THAT CLAIMANT WAS ENTITLED TO DISABILITY 
OF THE RIGHT FOREARM EQUAL TO 5 0 PERCENT OF THE MAXIMUM AVAILABLE,
OR 75 DEGREES, THESE AWARDS TO BE IN LIEU OF AND NOT IN ADDITION TO 
AWARDS PREVIOUSLY MADE.

The board relies on the observations of the hearing officer,
WHICH ARE SUPPORTED BY THE RECORD, AND CONCURS WITH THE AWARDS OF 
DISABILITY NOTED ABOVE.

4



ORDER
The order of the

HEREBY AFFIRMED.
HEARING OFFICER DATED NOVEMBER 1 4 , 1 972 IS

Claimant's counsel is awarded a reasonable attorney fee in the

SUM OF 2 5 0 DOLLARS, PAYABLE BY THE EMPLOYER, FOR SERVICES IN CON
NECTION WITH BOARD REVIEW.

WCB CASE NO. 72-1198 MAY 3, 1973 

WILMA NELSON, CLAIMANT
CLARK AND MARSH, CLAIMANT'S ATTYS.
MCMENAMIN, JONES, JOSEPH AND LANG, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Clai MANT REQUESTS BOARD REVIEW OF A HEARING OFFICER'S ORDER, 
CONTENDING HER PERMANENT PARTIAL DISABILITY IS GREATER THAN THAT 
FOR WHICH SHE WAS AWARDED.

ISSUE

What is the extent of claimant's permanent partial disability?

DISCUSSION

On DECEMBER 2 0 , 1 96 8 CLAIMANT, A BOOKKEEPER AT DOUGLAS FIR 
PLYWOOD COMPANY IN ROSEBURG, OREGON, RECEIVED A COMPENSABLE IN
JURY WHEN THE AUTOMOBILE IN WHICH SHE WAS RIDING WAS STRUCK BY A 
LUMBER CARRIER AT THE MILL SITE IN COOS COUNTY, OREGON.

The claim was eventually closed by a determination order
AWARDING CLAIMANT 32 DEGREES PERMANENT PARTIAL DISABILITY FOR LOW 
BACK DISABILITY AND 8 DEGREES FOR PARTIAL LOSS OF THE RIGHT LEG.

Claimant returned to work on march 1 7 , 1 969 at the plywood 
COMPANY AND CONTINUED THERE FOR SEVERAL WEEKS UNTIL SHE QUIT WORK 
TO MOVE TO SALEM WITH HER HUSBAND. SHE HAS DONE GENERAL OFFICE 
WORK IN THE SALEM AREA SINCE THAT TIME.

In A CLOSING REPORT, DR. EMBICK STATED THE claimant's SYMPTOMS 
HAD REMAINED RATHER CONSTANT, AND THAT THERE WAS 'SOME' IMPAIRMENT.

Before her industrial injury, claimant was active, enjoying ski
ing, SWIMMING, GOLFING, TENNIS AND DANCING. SHE IS NOW PRECLUDED 
FROM THESE RECREATIONAL ACTIVITIES. HOWEVER, THE RECORDS SHOW 
THAT CLAIMANT IS OCCUPATIONALLY ADAPTABLE AND HAS SUCCESSFULLY 
WORKED IN SEVERAL CLERICAL JOBS SINCE THE ACCIDENT. HER CONDITION 
HAS NOT PROMPTED HER TO SEEK MEDICAL ATTENTION SINCE SEEING DR. 
EMBICK IN 1 9 6 9 ,

Upon its own review of the evidence, the board concludes the 
HEARING officer's ORDER GRANTING CLAIMANT AN ADDITIONAL 32 DEGREES 
MAKING A TOTAL OF 64 DEGREES, AND AFFIRMING THE DISABILITY AWARD 
OF 8 DEGREES FOR PARTIAL LOSS OF THE RIGHT LEG, IS A TRUE REFLECTION 
OF claimant's DISABILITY.
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ORDER

The ORDER OF THE HEARING OFFICER DATED AUGUST 1 7, 1 972 IS HEREBY 
AFFIRMED.

WCB CASE NO. 72-1943 MAY 3, 1973

TOM ABEL, CLAIMANT
FLAXEL, TODD AND FLAXEL, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer1 s order
WHICH AFFIRMED A DETERMINATION ORDER GRANTING CLAIMANT A PERMA
NENT PARTIAL DISABILITY AWARD OF 1 6 DEGREES UNSCHEDULED DISABILITY.

ISSUE

What is the extent of claimant’s permanent partial disability?

DISCUSSION

Claimant suffered a compensable injury to his face on june 25,
197 1 FOR WHICH HE RECEIVED TEMPORARY TOTAL DISABILITY BENEFITS AND 
WAS GRANTED AN AWARD OF PERMANENT PARTIAL DISABILITY OF 16 DEGREES 
FOR UNSCHEDULED LEFT FACIAL MUSCLE DISABILITY. IN ADDITION TO THE 
FACIAL MUSCLE DISABILITY, THE INJURY AFFECTED CLAIMANT’S ABILITY TO 
WEAR CONTACT LENS WHICH HE WEARS FOR A PREEXISTING PROBLEM OF 
NEARSIGHTEDNESS, IT DID NOT CAUSE ANY LOSS OF SIGHT PER SE, HOWEVER.

Claimant has successfully returned to work and is capably per
forming HIS PREVIOUS JOB, EVEN TO THE EXTENT OF WORKING OVERTIME.

The hearing officer found and the board concurs, that with

REGARD TO THE EFFECT OF THE INJURY ON HIS EYE AND ITS USE, CLAIMANT 
HAS SUFFERED NO LOSS OF VISUAL ACUITY OR EARNING CAPACITY. THUS,
THE AWARD GRANTED BY THE CLOSING AND EVALUATION DETERMINATION AS 
AFFIRMED BY THE HEARING OFFICER, SHOULD BE AFFIRMED,

ORDER

The order of the hearing officer dated October 25, 1972 is hereby
AFFIRMED.

WCB CASE NO. 71-2235 MAY 3, 1973

DONALD E. DEDMAN, claimant
COONS, MALAGON AND COLE, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.
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The state accident insurance fund requests board review of a
HEARING OFFICER'S ORDER WHICH AWARDED CLAIMANT COMPENSATION FOR 
PERMANENT AND TOTAL DISABILITY.

ISSUE

What is the extent of claimant’s permanent disability?

DISCUSSION

On OCTOBER 22, 1 969 , CLAIMANT, A 52 YEAR OLD LOGGER, SUSTAINED 
A COMPENSABLE INDUSTRIAL INJURY WHEN STRUCK BY A ROLLING LOG.

A FIRST DETERMINATION ORDER AWARDED HIM 14 DEGREES FOR PARTIAL 
LOSS OF THE LEFT FOOT AND A SECOND DETERMINATION ORDER ALLOWED 4 8 
DEGREES FOR UNSCHEDULED LOW BACK DISABILITY AND 2 3 DEGREES FOR PAR
TIAL LOSS OF THE LEFT LEG.

Upon hearing, the hearing officer found claimant to be perma
nently AND TOTALLY DISABLED, PRIMARILY ON THE BASIS OF PSYCHOLOGI
CAL FACTORS.

The accident he suffered was dramatic in nature and left him
WITH A FEAR OF REINJURY IF HE RETURNED TO WORK IN THE WOODS. THE 
SYMPTOMS IN CLAIMANT’S LEFT LEG INDICATE THE FOOT AND LEG MUSCU
LATURE HAS WASTED AWAY AND CLAIMANT IS REQUIRED TO WEAR A LEG 
BRACE. HE HAS DEVELOPED A LIMP CAUSING A STRAIN ON HIS BACK AND 
NOW ALSO WEARS A BACK BRACE.

The medical evidence relating to OBJECTIVE FINDINGS of PHYSICAL 
IMPAIRMENT FAIL TO SUBSTANTIATE CLAIMANT’S CLAIM OF GREATER PER
MANENT DISABILITY. HOWEVER, PSYCHOLOGICAL FINDINGS INDICATE CLAIM
ANT IS EXPERIENCING VOCATIONAL FRUSTRATION AND A MODERATE PSYCHO- 
PHYSIOLOGICAL REACTION WITH ANXIETY AND DEPRESSION IN A PASSIVE DE
PENDENT PERSONALITY. CHARLES C. BROWN, M. D. , INDICATED THE VERY 
TREATMENT CLAIMANT HAD RECEIVED FOR HIS INJURY MADE HIM WORSE BE
CAUSE IT FIXED IN CLAIMANT’S MIND A VIEW OF HIMSELF AS A DISABLED, 
WORN-OUT, UNEMPLOYABLE WORKMAN.

The state accident insurance fund alleges dr. brown’s histori
cal ASSUMPTIONS ARE ERRONEOUS AND THAT HIS CONCLUSIONS LIKEWISE 
SUFFER. IT IS NOTED THE FUND FAILED TO CROSS-EXAMINE DR. BROWN 
ALTHOUGH GIVEN THE OPPORTUNITY TO DO SO.

The board agrees with the hearing officer that claimant, based
ON PHYSICAL IMPAIRMENT, IS NOT TOTALLY DISABLED, HOWEVER, THIS DIS
ABILITY, WHEN COMBINED WITH CLAIMANT’S PSYCHOPATHOLOGY, HAS REN
DERED THE CLAIMANT PERMANENTLY AND TOTALLY DISABLED.

ORDER

The order of the hearing officer dated November 14, 1972 is here

by AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney fee in the
SUM OB 2 50 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO. 70-2415 

WCB CASE NO. 72-229

MAY 3, 

MAY 3,

DAN O' CONNOR, CLAIMANT
DAVID R. VANDENBERG, JR., CLAIMANT'S ATTY. 
DEPARTMENT OF JUSTICE. DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of a
HEARING officer’s ORDER WHICH AMONG OTHER THINGS, REMANDED THE 
claimant’s CLAIM TO THE FUND FOR PAYMENT OF COMPENSATION,

ISSUE

Was claimant’s APRIL, 197 1 myocardial infarction A NEW INCIDENT 
OR an aggravation of a previous incident?

DISCUSSION

After reviewing the record de novo, the board finds itself in
COMPLETE AGREEMENT WITH THE FINDINGS AND CONCLUSIONS EXPRESSED IN 
THE HEARING OFFICER’S THOROUGH AND WELL WRITTEN ORDER. HIS OPINION 
AND ORDER IS ADOPTED BY THE BOARD.

ORDER

The order of the hearing officer dated September 7 , 1 972 is here
BY AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney fee in the
SUM OB 2 50 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO. 71-1634 MAY 3, 1973

WALTER SHORT, CLAIMANT
JOYCE AND TODORVICH, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners moore and sloan.

The employer in this matter requests board review of a hearing 
officer’s order which remanded claimant’s claim of aggravation to
THE EMPLOYER FOR ACCEPTANCE AND PAYMENT OF COMPENSATION THROUGH 
ITS INSURANCE CARRIER, INDUSTRIAL INDEMNITY COMPANY.

ISSUE

Has claimant sustained an aggravation of his industrial injury
OF JANUARY 1 2 , 1 97 0?

DISCUSSION

For the record, the board notes that the hearing officer inao-
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VERTENTLY IDENTIFIED THE CARRIER INVOLVED AS LIBERTY MUTUAL, WHEREAS 
INDUSTRIAL INDEMNITY WAS, IN FACT, THE CARRIER OF RECORD,

On JANUARY 1 2 , 1 9 70 , CLAIMANT, WHO HAS HAD TWO PREVIOUS BACK 
INJURIES, ONE IN 1 96 5 AND ANOTHER IN 1 969 , AGAIN INJURED HIS BACK WHILE 
LIFTING A TRASH CAN WHILE EMPLOYED BY CORVALLIS DISPOSAL COMPANY 
WHICH WAS THEN COVERED BY INDUSTRIAL INDEMNITY, ALTHOUGH CLAIMANT 
RECEIVED ONLY 16 DEGREES PERMANENT PARTIAL DISABILITY TO HIS LOW 
BACK, HE DID NOT RETURN TO WORK DUE TO A FEAR OF REINJURING HIS BACK 
AND WENT TO SCHOOL BEFORE TAKING OTHER EMPLOYMENT,

The next episode material to the matter inquestion was a sudden
ONSET OF PAIN WHEN CLAIMANT PICKED UP A BOWLING BALL IN APRIL OF 1971, 
WHICH NECESSITATED A LAMINECTOMY AND D I SCO IDE CTO MY,

An AGGRAVATION CLAIM WAS FILED WITH INDUSTRIAL INDEMNITY BASED 
ON THE 1 970 INJURY, WHICH WAS SUBSEQUENTLY DENIED, PROMPTING A RE
QUEST FOR HEARING BY THE CLAIMANT,

After waiting almost a year for additional medical evidence, the
HEARING OFFICER, AFTER REFUSING FURTHER CONTINUANCE OF THE HEARING, 
ISSUED HIS OPINION AND ORDER FINDING THE BOWLING INCIDENT WAS, IN 
REALITY, an AGGRAVATION OF THE 1 97 0 INJURY, AND CONCLUDES HIS ORDER 
REQUIRING PAYMENT OF COMPENSATION BY INDUSTRIAL INDEMNITY, UNTIL 
CLOSURE IS AUTHORIZED PURSUANT TO ORS 656,268, SHOULD BE AFFIRMED,

ORDER
The order of the hearing officer dated October 30, 1 972 is here

by AFFIRMED,

Claimant* s counsel is awarded a reasonable attorney fee in the

SUM OF 2 50 DOLLARS, PAYABLE BY THE EMPLOYER, FOR SERVICES IN CON
NECTION WITH BOARD REVIEW,

WCB CASE NO, 72-1431 MAY 3, 1973

JAMES E. ROBERTSON, CLAIMANT
O’CONNELL, GOYAK AND HAUGH, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant has requested board review of a hearing officer’s or
der WHICH AWARDED 12 8 DEGREES UNSCHEDULED DISABILITY CONTENDING HE 
IS PERMANENTLY TOTALLY DISABLED,

ISSUE
What is the extent of claimant’s permanent disability?

DISCUSSION
Claimant is a 67 year old plywood millworker who suffered a

LOW BACK INJURY ON JUNLY 1 1 , 1 97 0 WHILE PULLING ON THE DRY CHAIN AT 
MULTNOMAH PLYWOOD COMPANY, AN E M PLOY E E-OWNED CORPORATION,
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In SEPTEMBER, 1970, CLAIMANT SUBMITTED TO 'LAMINECTOMY AND 
EXCISION OF EXTRUDED INTERVERTEBRAL DISC, L4 -5 , EXPLORATION, DISC 
SPACE AT LS —SI ON THE LEFT, '

Previous to employment in plywood manufacturing, claimant was

EMPLOYED IN THE BANKING INDUSTRY AND WAS ALSO A LICENSED PUBLIC AC
COUNTANT, HE HAS SKILLS IN MOST OF THE MILL WORK POSITIONS INCLUD
ING THOSE IN THE OFFICE,

A DETERMINATION ORDER OF THE CLOSING AND EVALUATION DIVISION 
AWARDED CLAIMANT 6 4 DEGREES (2 0 PERCENT) FOR UNSCHEDULED LOW BACK 
DISABILITY, THIS AWARD WAS INCREASED 6 4 DEGREES, MAKING A TOTAL OF 
128 DEGREES, (40 PERCENT) BY THE HEARING OFFICER UPON HEARING.

At THE HEARING CLAIMANT TESTIFIED OF CONSTANT BACK PAIN, NUMB

NESS IN THE LEFT LEG, INABILITY TO SIT LONG, STAND LONG, OR ENGA E 
IN ANY ACTIVITY FOR A PROLONGED PERIOD, AND DIFFICULTY IN SLEEPING,
HE ALSO INDICATES HIS PAIN MEDICATIONS HAVE AFFECTED HIS ABILITY 
TO CONCENTRATE,

Max r, reed, PH, d, , a clinical PSYCHOLOGIST SPECIALIZING IN EM
PLOYMENT SUITABILITY, TESTIFIED CLAIMANT WAS UNEMPLOYABLE, HE FELT, 
HOWEVER, THIS WAS PARTLY DUE TO THE PAIN MEDICATION CLAIMANT WAS 
TAKING. THIS MEDICATION HE CHANGED HOWEVER. THE TREATING ORTHO
PEDIC SURGEON, DR, FREDERICK GOODWIN, VIEWED THE PROSPECTS OF CLAIM
ANT'S RETURN TO WORK AS 'VERY POOR,'

As A RESULT OF THE EFFORTS OF BOTH COUNSEL, AN EXCELLENT RECORD 
HAS BEEN MADE. THIS RECORD INDICATES CLAIMANT'S PHYSICAL IMPAIR
MENT IS NOT SEVERE. IN VIEW OF CLAIMANT'S PAST EXPERIENCE IN AC

COUNTING AND BANKING WHICH REMAINS REASONABLY AVAILABLE TO HIM,
THE BOARD AGREES WITH THE HEARING OFFICER1 S FINDING THAT CLAIMANT 
IS NOT PERMANENTLY AND TOTALLY DISABLED. HOWEVER, BASED PRIMARILY 
ON THE TESTIMONY OF DR. GOODWIN AND DR. MASON, THE BOARD CONCLUDES 
AND FINDS THAT THE CLAIMANT'S UNSCHEDULED DISABILITY ATTRIBUTABLE 
TO THIS ACCIDENT IS 192 DEGREES OR 6 0 PERCENT OF THE WORKMAN AND 
THE HEARING OFFICER'S ORDER SHOULD BE MODIFIED ACCORDINGLY.

ORDER
The order of the hearing officer is modified to increase the

AWARD FROM 128 DEGREES (40 PERCENT) TO 192 DEGREES OR 60 PERCENT 
OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY.

Clai MANT'S ATTORNEYS ARE ENTITLED TO RECEIVE 2 5 PERCENT OF THE 
INCREASED COMPENSATION MADE PAYABLE BY THIS ORDER. IN NO EVENT 
HOWEVER, SHALL THE FEE COLLECTED BY VIRTUE OF THIS ORDER AND THE 
ORDER OF THE HEARING OFFICER, EXCEED 1 , 5 00 DOLLARS.

WCB CASE NO. 72-1070 MAY 3, 1973

WILBUR L. BUSH, claimant
WAYNE R. HARRIS, CLAIMANT'S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.
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This claimant appeals the order of the hearing officer denying
HIS CLAIM OF AGGRAVATION BY THE STATE ACCIDENT INSURANCE FUND,

ISSUE
Has claimant suffered an aggravation of HIS industrial injury

OF JUNE, 1970?

DISCUSSION
This 6 9 year old claimant sustaine injury to his back in june

OF 1 970, WHILE EMPLOYED AS A HOTEL MANAGER, THE CLAIM WAS ACCEP
TED BY THE STATE ACCIDENT INSURANCE FUND AND CLOSED BY AN ENTRY OF 
A DETERMINATION ORDER ON MARCH 3 0, 1 97 1 AWARDING CLAIMANT 3 2 DE
GREES FOR UNSCHEDULED DISABILITY,

The MEDICAL HISTORY OF THIS CLAIMANT REFLECTS INTERMITTENT 
BACK PROBLEMS DATING FROM 1 938 , WITH RECOVERY FROM EACH ONSET 
ENABLING HIM TO RETURN TO WORK, HOWEVER, CLAIMANT HAS NEVER RE
TURNED TO WORK SINCE THE INJURY HE SUSTAINED IN JUNE, 1 970,

In JANUARY, 1 972 CLAIMANT SUFFERED AN EPISODE OF ACUTE BACK 
MUSCLE SPASM OF SUFFICIENT INTENSITY TO REQUIRE SEVERAL DAYS HOS
PITALIZATION, DURING THIS PERIOD CLAIMANT WAS CARED FOR BY DR, 
HOWARD NEWTON AND IN CONSULTATION BY DR, L, J, COHEN, AN ORTHO
PEDIST,

Claimant filed an aggravation claim with the state accident

INSURANCE FUND, IN RESPONSE TO AN INQUIRY BY THE FUND, DR, COHEN 
REPORTED,,,

* IT APPEARS, FROM MY EXAMINATION, THAT HIS CONDITION 
IN THE HOSPITAL WAS A LITTLE WORSE THAN THAT DESCRIBED 
BY DR, ANDERSON SO I ASSUME THAT ON JANUARY 8 , 1 972 ,
THERE WAS SOME AGGRAVATION OF HIS CONDITION, I DOUBT 
HOWEVER, WHETHER IT IS DUE TO THE INDUSTRIAL ACCIDENT 
OF JUNE 3 , 1 97 0, MORE LIKELY, IT IS PROBABLY DUE TO 
THE PRE-EXISTING DEGENERATIVE DISC DISEASE* (JOINT 
EXHIBIT 2 6.)

On APRIL II , 1 9 72 , THE STATE ACCIDENT INSURANCE FUND ADVISED 
CLAIMANT THAT IT WAS DENYING THE REOPENING OF THE CLAIM ON THE 
BASIS OF AGGRAVATION,

By DEFINITION, THE TERM * AGGRAVATION* AS USED IN THE WORKMEN* S 
COMPENSATION LAW, ORS 656,271, IS* AN AGGRAVATION OF THE DISABILITY 
RESULTING FROM A COMPENSABLE INJURY* (EMPHASIS SUPPLIED.) The 
HEARING OFFICER WAS OF THE OPINION DR, COHEN* S REPORT WAS INADE
QUATE TO SUPPORT A FINDING OF AGGRAVATION WITHIN THE MEANING OF 
THE OREGON WORKMEN* S COMPENSATION LAW.

On de novo review of the record, the board concurs with the
CONCLUSION OF THE HEARING OFFICER UPHOLDING THE DENIAL OF THE CLAIM 
FOR AGGRAVATION BY THE STATE ACCIDENT INSURANCE FUND.

ORDER
The hearing officer order dated july 2 1 , 1

1 1

1 972 IS HEREBY AFFIRMED



WCB CASE NO. 72-1499 MAY 3, 1973

REBECCA COX, claimant
JAMES W. POWERS, CLAIMANT* S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN.

The state accident insurance fund requests board review of a
HEARING OFFICER* S ORDER GRANTING CLAIMANT AN AWARD OF 4 8 DEGREES 
LOSS OF THE WORKMAN (15 PERCENT) FOR UNSCHEDULED DISABILITY AND 
19 DEGREES (10 PERCENT) PARTIAL LOSS OF THE LEFT ARM,

ISSUE

What is the extent of claimant* s permanent partial disability?

DISCUSSION

The board has reviewed the record and briefs of counsel and is
PERSUADED THAT THE HEARING OFFICER CORRECTLY DETERMINED THE DIS- 

A BILITY CLAIMANT HAS SUFFERED AS A RESULT OF THIS INJURY.

ORDER

The order of the hearing officer dated September 21, 1972 is
AFFIRMED.

Claimant* s counsel is awarded a reasonable attorney fee in the
SUM OF 2 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO. 72-1935 MAY 3, 1973 

WCB CASE NO. 72-545 MAY 3, 1973

ARTHUR L. PALMER, CLAl M ANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.
The state accident insurance fund requests board review of a

HEARING OFFICER* S ORDER FINDING THE FUND TO BE RESPONSIBLE FOR CLAIM
ant's claim of injury.

ISSUE

Did claimant sustain a second compensable injury, or is it an
AGGRAVATION OF HIS ORIGINAL INJURY?

DISCUSSION

This claimant sustained a compensable low back injury on march
1 6 , 1 97 0 WHILE EMPLOYED AS A FOUNDRY WORKER FOR ESCO CORPORATION
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FOR WHICH HE ULTIMATELY RECEIVED AN AWARD FOR PERMANENT PARTIAL 
DISABILITY EQUAL TO 48 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY. 
THE STATE ACCIDENT INSURANCE FUND WAS THE INSURING AGENCY IN THIS 
CLAIM.

On JUNE 26 , 1972 , CLAIMANT REPORTED A ’POPPING IN HIS BACK AND 
HAS BEEN UNDER DR. GRITZKA’s CARE SINCE THAT TIW , CLAIMANT’S 
EMPLOYER, ESCO CORPORATION, WAS THEN INSURED BY EBI COMPANIES.

As A RESULT OF THE MARCH 1 6 , 1 970 INDUSTRIAL INJURY, CLAIMANT 
UNDERWENT A LAMINECTOMY. HE DID RETURN TO LIGHTER WORK, BUT WAS 
NEVER FREE FROM LOW BACK SYMPTOMS FOLLOWING THIS ORIGINAL INJURY.

An AUTOMOBILE ACCIDENT INTERVENING BETWEEN THE ORIGINAL INJURY 
AND THE JUNE 26 , 1 972 EVENT PRODUCED INJURIES ONLY TO CLAIMANT* S 
HEAD, NECK. AND KNEE, AND IS NOT CAUSALLY RELATED TO HIS PRESENT 
COMPLAINTS.

With respect to the second industrial injury, the hearing officer
FOUND THERE WAS NO UNUSUAL, UNEXPECTED OR DRAMATIC EVEN SURROUNDING 
THE INCIDENT. HE RELIED ON THE AUGUST 2 1 , 1 972 REPORT OF DR. GR1TZKA 
WHICH UNEQUIVOCALLY ASCRIBED CLAIMANT’S LOW BACK PROBLEMS TO THE 
1 970 INJURY.

The hearing officer concluded that claimant had not suffered a
SECOND INDUSTRIAL INJURY AND RESPONSIBILITY FOR THE PAYMENT OF COM
PENSATION FOR THE ORIGINAL INJURY SHOULD BE ASSUMED BY THE STATE 
ACCIDENT INSURANCE FUND ON THE BASIS OF AGGRAVATION.

The board, on de novo review, concurs with the findings and
CONCLUSIONS OF THE HEARING OFFICER. HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated October io, 1 972 is hereby
AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney fee in the
SUM OF 25 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72-1887 MAY 4, 1973 

LAWRENCE MCELHINNEY, CLAI MANT
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT’S ATTYS. 
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order
WHICH GRANTED HIM AN ADDITIONAL 13.5 DEGREES, RESULTING IN A TOTAL 
OF 2 7 DEGREES OF A MAXIMUM OF 135 DEGREES FOR PERMANENT PARTIAL 
DISABILITY OF THE LEFT FOOT.

ISSUE

What is the extent of claimant’s permanent disability?
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DISCUSSION
On OCTOBER 26, 1 970, CLAIMANT, A 22 YEAR OLD CAR LOADER, SUF

FERED A SERIOUS FRACTURE OF THE LEFT LOWER LEG WHILE WORKING AT 
THE U, S, PLYWOOD CHAMPION PAPERS INC, PLYWOOD MILL IN LEBANON, 
OREGON, ALTHOUGH THE INJURY WAS SERIOU^ GOOD MEDICAL CARE MINIMIZED 
THE DISABLING EFFECT OF THE INJURY,

Claimant has returned to his prior employment but he does have
PHYSICAL IMPAIRMENT WHICH THE HEARING OFFICER CONCLUDED EQUALLED 2 7 
DEGREES OF A MAXIMUM OF 1 3 5 DEGREES.

The record fully supports the hearing officers evaluation.
CLAIMANT HAS BEEN ADEQUATELY COMPENSATED FOR HIS PRESENT DISABILITY 
AND THE HEARING OFFICER * S ORDER SHOULD THEREFORE BE AFFIRMED.

ORDER
The order of the hearing officer dated November 29, 1972 is af

firmed.

WCB CASE NO. 69-1129 MAY 4, 1973

HERMAN P. LINGO, claimant
GREEN, RICHARDSON, GRISWOLD AND MURPHY, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
ORDER APPROVING STIPULATION AND SETTLEMENT

The claimant in this matter appealed a partial denial and the
EXTENT OF DISABILITY RESULTING FROM TWO ADMITTEDLY COMPENSABLE 
INJURIES THROUGH CIRCUIT COURT LEVEL AND WAS PREPARED TO APPEAL 
TO THE OREGON COURT OF APPEALS WHEN THE PARTIES EFFECTED A COMPRO
MISE SETTLEMENT.

On DECEMBER 7, 1 972 , THE CIRCUIT COURT OF WASCO COUNTY REMANDED 
THE MATTER TO THE WORKMEN* S COMPENSATION BOARD FOR CONSIDERATION 
AND APPROVAL OF THE SETTLEMENT STIPULATION.

The board has now received the stipulated settlement and sup
porting DOCUMENTS WHICH ARE ATTACHED HERETO AS EXHIBIT * A* AND 
BEING NOW FULLY ADVISED, FINDS THE COMPROMISE FAIR AND EQUITABLE TO 
BOTH PARTIES. THE AGREEMENT SHOULD BE APPROVED AND EXECUTED AC
CORDING TO ITS TERMS.

It IS SO ORDERED.

WCB CASE NO. 72-1433 MAY 8, 1973
K. W. LANGE, CLAIMANT
SAM WILDERMAN, CLAIMANT* S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order 
dismissing his request for hearing.
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ISSUE
Is CLAIMANT ENTITLED TO A HEARING BEFORE THE WORKMEN* S COMPEN

SATION BOARD?

DISCUSSION
This CLAIMANT WAS INJURED ON JUNLY 29 , 1 964 AND ELECTED IN 196 8 

TO PROCEED WITH AN APPEAL UNDER THE PRE-1 96 6 LAW, HE IS THUS NOW 
PRECLUDED FROM PURSUING A HEARING BEFORE THE WORKMEN* S COMPENSA
TION BOARD,

The claimant is advised that the board does have continuing juris
diction OF PRE-1 966 INJURIES PURSUANT TO ORS 656,278, UPON APPLICA
TION THE BOARD MAY MODIFY, CHANGE OR TERMINATE FORMER FINDINGS, OR
DERS OR AWARDS, IF IN ITS OPINION SUCH ACTION IS JUSTIFIED,

ORDER
The order of the hearing officer dated December is, 1972 dis

missing CLAIMANT* S REQUEST FOR HEARING IS HEREBY AFFIRMED,

WCB CASE NO. 71-2385 MAY 8, 1973

L, D, WILSON, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT* S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer* s order
AWARDING CLAIMANT AN ADDITIONAL 160 DEGREES FOR UNSCHEDULED DIS
ABILITY MAKING A TOTAL AWARD OF 24 0 DEGREES, CONTENDING HE IS PER
MANENTLY AND TOTALLY DISABLED.

ISSUE
What is the extent of claimant's permanent disability?

DISCUSSION
This matter involves the claim of a 3 7 year old workman with

PREEXISTING DISABILITIES INVOLVING AN AMPUTATION OF THE LEFT ARM ABOVE 
THE ELBOW AND A RUPTURE OF THE MEDIAL MENISCUS OF THE RIGHT KNEE,
WHO SUFFERED A LOW BACK INJURY ON JUNE 1 8 , 1 969 , WHILE WORKING FOR
THE CITY OF SALEM.

Following a course of conservative treatment claimant's treat
ing PHYSICIAN, DR. RICHARD EMBICK STATED IN A LETTER DATED NOVEMBER 
2, 1972...

...IT IS MY OPINION THAT MR. WILSON IS EMPLOYABLE 
AT LIGHT DUTY WHICH DOES NOT REQUIRE HEAVY LIFTING OR 
ANY HAZARDOUS ACTIVITY WHICH MIGHT INCREASE HIS DIS- 
AB-LLJLTYL KEEPING IN MIND THAT HE HAD SEVERAL SEVERE 
INJURIES WHICH HAVE LEFT DISABILITIES, INCLUDING ARM, 
BACK AND KNEE.* EXHIBIT 37.
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Claimant has not yet been able to return to gainful employment

SINCE THE CITY OF SALEM HAS BEEN UNABLE , REGRETABLY, TO FIND A SUIT
ABLE POSITION. IT IS CLEAR FROM THE RECORD, HOWEVER, THAT BASED ON 
CLAIMANT* S EDUCATION AND APTITUDES, THAT HE IS A GOOD CANDIDATE FOR 
REHABILITATION. CLAIMANT IS THUS NOT PERMANENTLY AND TOTALLY DIS
ABLED ALTHOUGH THE RECORD DOES SUPPORT THE HEARING OFFICER * S INCREASE 
IN DISABILITY TO 24 0 DEGREES OR 7 5 PERCENT OF THE MAXIMUM ALLOWABLE 
FOR UNSCHEDULED PARTIAL DISABILITY.

Although previous rehabilitation efforts have not been success
ful, THE BOARD IS CONVINCED THAT ADDITIONAL EFFORTS ARE WARRANTED 
TO RETURN THIS WORKMAN TO GAINFUL EMPLOYMENT. TO ASSIST THE CLAIM
ANT IN THIS REGARD, THE BOARD HEREBY REQUESTS ITS DISABILITY PREVEN
TION DIVISION TO CONTACT CLAIMANT AND DEVISE WITH HIM A SUITABLE VO
CATIONAL REHABILITATION PLAN. IN THE EVENT CLAIMANT* S REHABILITATION 
PLAN IS NOT SUCCESSFUL, THE BOARD MAY, UPON PROPER APPLICATION, 
FURTHER CONSIDER ITS CONCLUSIONS CONCERNING THE EXTENT OF CLAIMANT* S 
DISABILITY. IN THE MEANTIME, HOWEVER, THE BOARD CONCURS WITH THE 
FINDINGS OF THE HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE 
AFFIRMED.

ORDER

The ORDER OF THE HEARING OFFICER DATED DECEMBER 1 8 , 1 972 IS 
HEREBY AFFIRMED.

It IS HEREBY FURTHER ORDERED THAT THE board's DISABILITY PREVEN

TION DIVISION TAKE APPROPRIATD ACTION TO IMPLEMENT A VOCATIONAL 
REHABILITATION PROGRAM FOR THIS CLAIMANT,

WCB CASE NO. 72-1004 MAY 8, 1973 

TED W. RIPLEY, claimant
DONALD G. MORRISON, CLAIMANT'S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of a 
HEARING officer's ORDER WHICH GRANTED CLAIMANT an AWARD OF 6 4 DEGREES 
FOR UNSCHEDULED LOW BACK INJURY, CONTENDING THE HEARING OFFICER 
ERRED WHEN HE DID NOT FIND THE BACK CONDITION WAS UNRELATED TO THE 
INDUSTRIAL INJURY.

ISSUE

I S claimant's BACK CONDITION COMPENSABLY RELATED TO HIS INDUS
TRIAL ACCIDENT?

DISCUSSION

This claim involves a workman employed by the eastern Oregon 
COMMUNITY DEVELOPMENT COUNCIL IN THE CITY OF ECHO, OREGON, WHO 
SUSTAINED A COMPENSABLE INJURY ON SEPTEMBER II, 1 96 9 WHEN THE TRAC
TOR FROM WHICH HE FELL RAN OVER HIS LEFT FOOT, FRACTURING THE DISTAL 
TIP OF THE LEFT FIBULAR.

In APRIL, 1 9 70 , CLAIMANT SOUGHT TREATMENT FOR HIS BACK CONTENDING 
IT HAD ALSO BEEN INJURED IN THE ACCIDENT. THE STATE ACCIDENT INSURANCE 
FUND, ON JULY 1 4 , 1 970 , DENIED THE BACK PROBLEM AS NOT BEING THE RE
SULT OF THE INDUSTRIAL INJURY.

1 6



On DECEMBER 2 1 , 1 970 , THE FUND STIPULATED THAT ITS PARTIAL DENIAL
OF THE BACK CONDITION BE SET ASIDE AND CLAIMANT* S CLAIM REOPENED FOR 
FURTHER TREATMENT AND PAYMENT OF TEMPORARY TOTAL DISABILITY, THIS 
STIPULATION ESTABLISHES AS A MATTER OF LAW THAT CLAIMANT* S BACK WAS 
INJURED IN THE ACCIDENT,

Based on its review of the record, the board concludes the hear
ing officer’s findings and conclusions are correct and should be
AFFIRMED,

ORDER
The order of the hearing officer dated October 1 7 , 1 972 is

AFFIRMED,

Claimant’s counsel is awarded a reasonable attorney fee in the
SUM OF 250 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
FOR SERVICES IN CONNE CTE ION WITH BOARD REVIEW,

WCB CASE NO. 72-1450 MAY 9, 1973

RICHARD HARDING, CLAIMANT
RICHARD H, RENN, CLAIMANTS ATTY,
SOUTHER, SPAULDIN, KINSEY, WILLIAMSON AND SCHWABE, DE FE NSE , ATTYS, 
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The employer requests board review of a hearing officer’s order

WHICH GRANTED CLAIMANT AN ADDITIONAL 6 4 DEGREES FOR LOW BACK AND 
RIGHT SHOULDER DISABILITY MAKING A TOTAL OF 128 DEGREES OR 4 0 PER 
CENT OF THE MAXIMUM ALLOWED FOR UNSCHEDULED DISABILITY,

ISSUE
What is the extent of claimant’s permanent disability?

DISCUSSION
Claimant is a 24 year old man who suffered compensable injuries

ON JULY 11, 1971, WH ILE WORKING AS A SANDE R-FEEDER IN A PLYWOOD
MILL. AS A RESULT OF THE ACCIDENT CLAIMANT WAS LEFT WITH RESIDUAL 
DISABILITY IN THE LOW BACK AND RIGHT SHOULDER WHICH PREVEN HIS RETURN 
TO MILLWORK,

The claimant was working in the mill to finance his college edu
cation, HE HAS COMPLETED THE EQUIVALENT OF THREE YEARS OF COLLEGE, 
DURING WHICH TIME HE WAS AN OUTSTANDING ATHLETE. HIS INTENTIONS 
WERE TO BECOME A TEACHER AND A COACH. A COACHING CAREER HAS BEEN 
JEOPARDIZED BY HIS INDUSTRIAL INJURY.

The hearing officer, although recognizing that the disabling
EFFECT OF THIS INJURY HAS BEEN LESSENED BY CLAIMANT’S YOUTH, MENTAL 
CAPACITY AND ADAPTABILITY, CONSIDERED CLAIMANT 4 0 PERCENT DISABLED. 
THE AWARD APPEARS GENEROUS IN VIEW OF CLAIMANT’S POTENTIAL. YET,
IN TERMS OF THE EFFECT OF THIS INJURY UPON CLAIMANT’S ABILITY TO 
ENGAGE IN GENERAL INDUSTRIAL EMPLOYMENT, THE AWARD IS SUPPORTABLE. 
THUS, THE ORDER OF THE HEARING OFFICER SHOULD BE AFFIRMED.
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ORDER
The ORDER OF THE HEARING OFFICER DATED SEPTEMBER 2 1 , 1 972 IS

HEREBY AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney fee in the 
SUM OF 2 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72-578 MAY 10, 1973

JOHN MORAVA, DECEASED
THOMAS J. REEDER, CLAIMANT’S ATTY
LONG, NEUNER, DOLE AND CALEY, DEFENSE ATTYS.
ORDER APPROVING STIPULATION AND ORDER OF SETTLEMENT

On MARCH 1 2 , 1 973 , THE EMPLOYER REQUESTED BOARD REVIEW OF A 
HEARING OFFICER’S ORDER DATED FEBRUARY 1 2 , 1 973 , WHICH SUSTAINED 
THE BENEFICIARIES CLAIM FOR BENEFITS.

There is a bona fide dispute between the parties over the com
pensability OF THIS CLAIM AND PURSUANT TO ORS 656.2 89 (4) , THEY 
HAVE AGREED TO SETTLE AND COMPROMISE THE CLAIM SUBJECT TO THE AP
PROVAL OF THE BOARD.

Attached hereto and made a part of this order as exhibit * a’ is
THE STIPULATED SETTLEMENT OF THE CLAIM IN WHICH THE EMPLOYER AGREES 
TO PAY AND THE BENEFICIARY AGREES TO ACCEPT THE SUM OF 1 3,75 0 DOLLARS 
IN FULL AND FINAL SETTLEMENT OF ANY AND ALL CLAIMS FOR WIDOW’S BENE
FITS, WITH COUNSEL FOR CLAIMANT TO RECEIVE 1 , 5 00 DOLLARS FOR HIS 
SERVICES.

The board, being now fully advised, concludes the settlement

IS FAIR AND EQUITABLE FOR BOTH PARTIES AND HEREBY APPROVES THIS 
AGREEMENT.

ORDER
It IS THEREFORE ORDERED THAT THE STIPULATION AND ORDER BE EXECUTED 

ACCORDING TO ITS TERMS.

The request for review now pending is hereby dismissed.

STIPULATION
The claimant, Roberta morava, personally and through her at

torney, THOMAS J. REEDER, TOGETHER WITH THE EMPLOYER, PERMANEER 
CORPORATION AND ITS CARRIER, CHUBB PACIFIC INDEMNITY COMPANY, THROUGH 
THEIR ATTORNEY, ELDON F. CALEY, DO HEREBY WARRANT AS FOLLOWS...

1. That john morava died on November 27, 1971 in jackson

COUNTY, OREGON.

2. That the undersigned Roberta morava was the lawful wife of

JOHN MORAVA AND IS NOW HIS WIDOW, THERE BEING NO CHILDREN UNDER THE 
AGE OF 18 IN THE HOME OR OTHERWISE DEPENDENT UPON THE WORKMAN OR 
THE UNDERSIGNED.
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3. That Roberta morava instituted a claim for benefits under
THE OREGON WORKMEN* S COMPENSATION ACT CLAIMING AND CONTENDING 
THAT THE DEATH OF JOHN MORAVA WAS LEGALLY AND MEDICALLY CAUSED 
AND RELATED TO AN ACCIDENTAL INJURY SUSTAINED BY THE SAID JOHN MORAVA 
WHILE IN THE COURSE AND SCOPE OF HIS EMPLOYMENT WITH PERMANEER 
CORPORATION, THAT PERMANEER AND ITS CARRIER DENIED THE CLAIM.

4 . THAT AS THE RESULT OF A HEARING ON JANUARY II, 1 973 , THE HEAR
ING OFFICER'S OPINION AND ORDER WAS ENTERED SUSTAINING THE CLAIM FOR 
COMPENSATION OF REBERTA MORAVA AND DIRECTING THE EMPLOYER TO PRO
VIDE COMPENSATION TO THE RIGHTFUL BENEFICIARIES OF JOHN MORAVA.

5. That the employer and its carrier have appealed the opinion
AND ORDER AND HAVE REQUESTED REVIEW THEREOF BY THE WORKMEN'S 
COMPENSATION BOARD. THE EMPLOYER AND ITS CARRIER CONTINUE TO DENY 
AND DISPUTE THE CONTENTION AND FINDING THAT THE DEATH OF JOHN MORAVA 
WAS MEDICALLY OR LEGALLY CAUSED OR RELATED TO ANY ACCIDENTAL INJURY, 
EXERTION OR OTHER ACTIVITY TO WHICH THE SAID JOHN MORAVA WAS SUB
JECTED WHILE IN THE COURSE AND SCOPE OF HIS EMPLOYMENT.

6. That there is a bona fide and definite dispute between Roberta

MORAVA, THE SOLE AND ONLY RIGHTFUL BENEFICIARY OF JOHN MORAVA AND 
THE EMPLOYER.

7. It IS THE DESIRE OF THE SAID ROBERTA MORAVA AND THE EMPLOYER 
TO SETTLE, DISPOSE OF AND FOREVER DISMISS ANY AND ALL CLAIMS OF THE 
COMPENSATION OF THE SAID ROBERTA MORaVA OR ANY BENEFICIARY OF JOHN 
MORAVA ON A DISPUTED CLAIM BASIS.

Therefore, by reason of the foregoing and for the purpose of
ENTERING UPON A FINAL AND BINDING DISPOSITION OF A BONA FIDE DISPUTE 
OVtR COMPENSABILITY OF THE CLAIMANT'S CLAIM FOR COMPENSATION PUR
SUANT TO ORS 656.289 (4), THE PARTIES DO HEREBY AGREE AND STIPULATE...

(a) Upon approval by the workmen's compensation board or

HEARING OFFICER THEREOF OF THIS SETTLEMENT OF THE BONA FIDE DISPUTE 
OVER COMPENSABILITY EXISTING BETWEEN THE UNDERSIGNED PARTIES, AN 
ORDER SHALL BE ENTERED DISMISSING THE WITHIN PROCEEDING AND ALL 
ASPECTS THEREOF WITH PREJUDICE.

( b) The employer will pay to Roberta morava in lump sum the 
SUM OF 1 3 ,750 DOLLARS IN FULL AND FINAL SETTLEMENT OF ANY AND ALL 
CLAIMS FOR WIDOW'S BENEFITS, DISABILITY OR OTHER COMPENSATION OF ANY 
NATURE WHATEVER WHICH SHE POSSESSES OR WHICH COULD BE RAISED AT 
THIS TIME OR AT ANY TIME HEREAFTER BY ANY PROCEDURE UNDER THE WORK
MEN'S COMPENSATION ACT OF OREGON.

(C) In ADDITION TO THE FOREGOING. THE EMPLOYER WILL PAY TO THE 
ATTORNEY OF ROBERTA MORAVA, TO-WIT. .. THOMAS REEDER, THE SUM OF 
1 , 5 00 DOLLARS AS AND FOR A REASONABLE ATTORNEY'S FEE.

(d) Roberta morava hereby warrants that she knows and under
stands THAT BY EXECUTING THIS STIPULATION AND RECEIVING AND ACCEP
TING THE SUMS MENTIONED SHE FOREVER WAIVES, SETTLES AND DISPOSES 
OF ANY CLAIM FOR WORKMEN'S COMPENSATION, WIDOW'S BENEFITS OR OTHER 
BENEFITS OF ANY NATURE WHATEVER. SHE ALSO WARRANTS THAT SHE 
WAIVES ALL RIGHTS OF APPEAL FROM ANY ORDER THAT THE WORKMEN'S 
COMPENSATION BOARD OR HEARING OFFICER MAY ENTER HEREIN DISMISSING 
ALL ASPECTS OF THE WITHIN PROCEEDING. SHE WARRANTS THAT SHE HAS 
NOT RECEIVED OR ACTED UPON ANY STATEMENTS, REPRESENTATION OR IN
FORMATION GIVEN HER BY THE EMPLOYER HEREIN BUT, INSTEAD, ACTS UPON 
HER OWN INFORMATION AND HER OWN INDEPENDENTLY-RETAINED LEGAL COUNSEL.
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E. It is further stipulated that upon payment of the lump sums
TO ROBERTA MORAVA AND HER ATTORNEY AS HEREINBELOW PROVIDED, ALL 
CLAIMS FOR COMPENSATION OR ATTORNEY'S FEES, PENALTIES OR OTHER 
OBLIGATIONS WILL BE DEEMED FULLY AND FINALLY SETTLED.

WCB CASE NO. 72-1450 MAY 11, 1973 

RICHARD HARDING, CLAIMANT
RICHARD H. RENN, CLAIMANT* S ATTY.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, DEFENSE ATTYS. 
AMENDED ORDER

THE ABOVE-ENTITLED MATTER WAS THE SUBJECT OF AN ORDER ON REVIEW 
DATED MAY 9 , 1 9 73 .

On PAGE 1 , THE LAST PARAGRAPH ERRONEOUSLY RECITES THE ATTORNEY 
FEE, 'PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.’

The sole purpose of this order is to correct the record and
CONFIRM THE ORDER SHOULD RECITE, 'PAYABLE BY THE EMPLOYER.’

The ORDER OF MAY 9 , 1 973 , SHOULD BE, AND IT IS HEREBY AMENDED 
TO REFLECT THAT CORRECTION.

SAIF CLAIM NO. SB 117044 MAY 11, 1973 

FRED DALTON, CLAIMANT
HAL COE, CLAIMANT’S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

Claimant, through his attorney, has requested that the board
ORDER THE STATE ACCIDENT INSURANCE FUND TO PAY THE COST OF CERTAIN 
SURGERY PERFORMED NOVEMBER 1 , 1 972 BY DR. MARIO CAMPAGNA ON ITS
OWN MOTION.

In support of that request he has supplied a report from dr.
CAMPAGNA STATING THE OPINION THAT THE SURGERY IN QUESTION IS RELATED 
TO CLAIMANT’S INDUSTRIAL INJURY OF APRIL, 1 9 6 5 (SAIF CLAIM NO. SB 
1 1 7 044 ). THE REPORT FAILS TO CONTAIN ANY OF THE FACTUAL ASSUMPTIONS 
ON WHICH THE OPINION WAS BASED ANQ THE BOARD REQUESTED THE CLAIMANTS 
ATTORNEY FURNISH SUCH INFORMATION BEFORE THE BOARD ISSUED ITS ORDER.

The BOARD IS NOW ADVISED THAT THE EFFORTS OF CLAIMANT’S ATTORNEY 
TO SECURE SUCH INFORMATION HAS BEEN FRUITLESS TO DATE.

The board therefore orders that this matter be and it is hereby
REFERRED TO THE HEARINGS DIVISION TO HOLD A HEARING TO RECEIVE EVI
DENCE ON THE ISSUE AND THEREAFTER SUBMIT THE RECORD TOGETHER WITH 
A RECOMMENDATION BY THE HEARING OFFICER TO THE BOARD FOR ITS CONSI
DERATION.



WCB CASE NO. 72-1633 MAY 11, 1973

LOYD HARRIS, claimant
MARMADUKE, ASCHE NBRENNER, SALTVE1T AND MERTEN, CLAIMANT'S ATTYS, 
MCMENAMIN, JONES, JOSEPH AND LANG, DEFENSE ATTYS.
ORDER ON MOTION

On APRIL 1 9 , 1 973 CLAIMANT MOVED THE BOARD FOR AN ORDER REMAND

ING THE ABOVE ENTITLED CAUSE TO THE HEARING OFFICER FOR TAKING OF 
FURTHER EVIDENCE AND RECONSIDERATION IN VIEW OF THE FACT THAT CLAIMANT 
HAD, SUBSEQUENT TO THE HEARING, UNDERGONE SURGERY WHICH CONSTITUTED 
FURTHER EVIDENCE THAT CLAIMANT* S CONDITION HAD AGGRAVATED.

On APRIL 26 , 1 973 THE EMPLOYER RESPONDED OPPOSING THE MOTION.
THE BOARD, BEING NOW FULLY ADVISED, CONCLUDES THE CLAIMANT* S MOTION 
IS WELL TAKEN,

Claimant* s request for board review is hereby dismissed.

WCB CASE NO. 72-688 MAY 14, 1973

JOSEPH W. JONES, claimant
MARMADUKE, ASCHE NBRE NNE R, MERTEN AND SALTVEIT, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order
AWARDING HIM AN ADDITIONAL 15 DEGREES, MAKING A TOTAL OF 4 5 DEGREES 
FOR PERMANENT PARTIAL DISABILITY OF THE RIGHT LEG.

ISSUE

What is the extent of claimant’s disability?

DISCUSSION

Claimant was 5 4 years old and a forge operator who was struck
IN THE BACK OF THE RIGHT KNEE BY A PIECE OF FALLING STEEL ON SEPTEM
BER 3 , 1 9 7 0. ON NOVEMBER 6 , 1 97 0 , DR. GILL PERFORMED AN ARTHROTOMY
AND MEDIAL MENISCECTOMY OF CLAIMANT'S RIGHT KNEE.

The claim was originally administratively closed as 'medical
ONLY* SEPTEMBER 1 7 , 1 970 , ALTHOUGH CLAIMANT'S CONDITION WAS NOT
STATIONARY. THIS CLOSURE DOES NOT CONSTITUTE A DETERMINATION PUR
SUANT TO ORS 6 5 6.26 8. THEREFORE, THE DETERMINATION ORDER MAILED 
FEBRUARY 23 , 1 972 IS THE FIRST CLOSURE UNDER ORS 6 56.2 6 8 AND CLAIM
ANT'S AGGRAVATION RIGHTS UNDER ORS 6 5 6.2 7 1 RUN FROM THAT DATE AS 
FOUND BY THE HEARING OFFICER.

The determination order dated February 23, 1972 awarded claim

ant PERMANENT PARTIAL DISABILITY OF 3 0 DEGREES FOR PARTIAL LOSS OF 
THE RIGHT LEG. THE HEARING OFFICER, AFTER CAREFULLY CONSIDERING 
THE TESTIMONY, MEDICAL REPORTS AND THE GUIDES OF THE AMA, CONCLU
DED CLAIMANT'S LOSS OF PHYSICAL FUNCTION WAS EQUAL TO 3 0 PERCENT
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AND THEREFORE AWARDED CLAIMANT AN ADDITIONAL 15 DEGREES FOR PER
MANENT PARTIAL DISABILITY OF THE RIGHT LEG, MAKING A TOTAL AWARD 
OF 4 5 DEGREES, CLAIMANT NOW CONTENDS HE IS ENTITLED TO AN AWARD 
OF 9 0 DEGREES,

The board, on de novo review, concurs with the findings of the
HEARING OFFICER AND HIS CONCLUSION THAT CLAIMANT* S DISABILITY EQUALS 
4 5 DEGREES, HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated September 12, 1972 is
HEREBY AFFIRMED,

WCB CASE NO. 71-2898 MAY 14, 1973

GEORGE GLENN, claimant
BABCOCK AND ACKERMANN, CLAIMANT* S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson, moore and sloan.

Claimant requests board review of a hearing officer* s order 
granting claimant AN ADDITIONAL 4 5 DEGREES, making a total of 120 
DEGREES for partial loss of the left leg, contending he is entitled
TO MORE DISABILITY AND THAT THE HEARING OFFICER ERRED IN RECOGNIZING 
A PARTIAL DENIAL AND REFUSING TO AWARD TRAVEL EXPENSES.

ISSUES

1) Is CLAIMANT PRECLUDED FROM COMPENSATION FOR SHOULDER DIS
ABILITY BECAUSE OF FAILURE TO REQUEST A HEARING AFTER THE PARTIAL
DENIAL OF MAY 19, 1971?

2) Is CLAIMANT ENTITLED TO REIMBURSEMENT FOR TRAVEL EXPENSES 
.TO ATTEND THE HEARING?

3) What is the extent of claimant permanent partial disability?

DISCUSSION

After reviewing the record de novo, the board concurs with the 
FINDINGS OF FACT MADE BY THE HEARING OFFICER.

The board is in disagreement on the issue of whether claimant 
SHOULD NOW BE ALLOWED TO PROVE THE RELATIONSHIP OF CERTAIN SHOULDER 
DISABILITY IN SPITE OF AN UNAPPEALED PARTIAL DENIAL. A MAJORITY OF THE 
BOARD CONCLUDES THAT CLAIMANT IS BOUND BY HIS FAILURE TO APPEAL THE 
DENIAL SINCE IT CLEARLY INFORMED THE CLAIMANT OF THE RIGHT OF APPEAL 
AND THE INC THOD AS WELL.

The hearing officer declined to order the state accident insurance
FUND TO PAY CLAIMANT'S TRAVEL EXPENSE ON THE BASIS THAT A WORKMEN* S 
COMPENSATION HEARING WAS A PROCEEDING IN THE NATURE OF AN ACTION AT 
LAW. THE HEARING OFFICER ERRED IN THIS CONCLUSION.
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Broadly speaking, the procedure in a proceeding for
THE RECOVERY OFCOMPE NSATION RESEMBLES THAT OF A SUIT 
IN EQUITY. IT HAS BEEN STATED THAT CAUSES UNDER A 
COMPENSATION ACT SHOULD BE TREATED AS EQUITABLE, RATHER 
THAN LEGAL, IN NATURE, AND THAT ADMINISTRATIVE AS WELL 
AS JUDICIAL TRIBUNALS, IN ADJUDICATING CLAIMS FOR COMP
ENSATION, MAY AND SHOULD CONSIDER AND MAKE THE PROPER 
APPLICATION OF THE RULES OF EQUITY. * 5 8 AM JUR,
WORKMEN'S COMPENSATION, SECTION 4 03 .

Treating the matter as a proceeding in equity, and applying equit
able PRINCIPLES TO THE FACTS, THE BOARD CONCLUDES CLAIMANT IS NOT 
ENTITLED TO PAYMENT OF HIS TRAVEL EXPENSES BY THE FUND.

The facts found by the hearing officer justify the award of dis
ability MADE AND A MAJORITY OF THE BOARD CONCLUDES HIS ORDER, WITH 
THE EXCEPTION NOTED, SHOULD BE AFFIRMED.

ORDER
The ORDER OF THE HEARING OFFICER DATED AUGUST 3 0 , 1 972 IS AFFIRMED.

WCB CASE NO. 72-1317 MAY 14, 1973 

WALTER G. EDGAR, clai M ANT
MCMENAMIN, JONES, JOSEPH AND LANG, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of a
HEARING OFFICER'S ORDER REMANDING THE BENEFICIARIES CLAIM TO THE 
FUND FOR ACCEPTANCE AND PAYMENT OF COMPENSATION.

ISSUE
Did decedent's death arise out of and in the course of his employ

ment?

DISCUSSION
Decedent was a 35 year old vice-president and shop foreman of

A FAMILY OWNED CORPORATION, COLLISION REBUILDER'S INC. , WHO WAS 
KILLED IN AN AUTOMOBILE ACCIDENT MARCH 3 1 , 1972 ON THE WAY TO HIS
HOME.

The state accident insurance fund denied benefits on the grounds 
THERE WAS INSUFFICIENT EVIDENCE THE WORKMAN SUSTAINED AN ACCIDENTAL 
PERSONAL INJURY WITHIN THE MEANING OF THE WORKMEN'S COMPENSATION 
LAW AND THAT THE ACCIDENT DID NOT ARISE OUT OF AND IN THE COURSE OF 
E M PLOY ME NT.

The evidence adduced at the hearing reflects decedent was DRIVING
AN AUTOMOBILE WHICH WAS OWNED, AND OPERATING EXPENSES PAID, RY THE 
EMPLOYER, THAT DECEDENT'S HOME TELEPHONE WAS LISTED IN THE PUBLIC 
PHONE DIRECTORY AND ON HIS BUSINESS CARDS, THAT DECEDENT OFTEN CON
DUCTED BUSINESS BY TELEPHONE FROM HIS HOME EVENINGS AND WEEKENDS, 
THAT DECENDEN OFTEN MADE CONTACTS WITH WRECKING YARDS ON HIS WAY 
HOME AND THAT DECEDENT WAS CARRYING CASH BELONGING TO THE EMPLOYER 
AT THE TIME OF THE FATAL ACCIDENT.
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In ORDER FOR AN ACCIDENT TO BE COMPENSABLE IN OREGON IT IS NECE- 
SSASRY THAT IT ARISES OUT OF AND-IN THE COURSE OF EMPLOYMENT. AN 
INJURY IS IN THE COURSE OF EMPLOYMENT WHEN IT OCCURS WHILE THE EM
PLOYEE IS DOING THE DUTY WHICH HE IS EMPLOYED TO PERFORM. IT 
ARISES OUT OF THE EMPLOYMENT WHEN THERE IS APPARENT TO THE RATIONAL 
MIND A CAUSAL CONNECTION BETWEEN THE CONDITION UNDER WHICH THE WORK 
IS REQUIRED TO BE PERFORMED AND THE RESULTING INJURY.

What quantum of work connection is necessary to permit finding
COM PE NS AS ILITY? The FACT THAT CLAIMANT WAS RETURNING HOME AT THE 
TIME OF THE INJURY IS OF LITTLE IMPORTANCE UNDER THE FACTS OF THIS 
CASE AS THE COURT SAID IN KOWCUN V. BYBEE, 182 OR 271, 186 12D790 
AT PAGE 2 7 9...

* . . . WE DO NOT BELIEVE THAT THE WORKMEN’S 
COMPENSATION LAW SELECTS THE THRESHOLD OF THE 
FACTORY AS THE DIVIDING LINE WHICH DECIDES 
WHETHER OR NOT AN INJURY HAPPENED ’ OUT OF AND 
IN THE COURSE OF* AN EMPLOYMENT, ,, COURTS 
CONSIDER THE NATURE, CONDITIONS, OBLIGATIONS 
AND INCIDENTS OF EMPLOYMENT...*

The facts of this case are indicative of the conclusions that
MUCH OF claimant’s WORK WAS DONE AT HOME AND OTHER LOCATIONS AWAY 
FROM THE EMPLOYER’S NORMAL PLACE OF BUSINESS. THE CLAIMANT WAS,
IN EFFECT, ON 2 4 HOUR CALL AND HAD NOT, IN FACT, LEFT THE COURSE OF 
HIS EMPLOYMENT UPON TRAVELING FROM HIS BUSINESS PREMISES TO HIS 
HOME WHICH WAS, IN REALITY, A SEPARATED PORTION OF HIS BUSINESS 
PRE MISES.

The hearing officer found and the board concurs that considering
THE NATURE, OBLIGATIONS AND CONDITIONS OF DECEDENT’S EMPLOYMENT, 
THE CONCLUSIONS OF THE HEARING OFFICER THAT THE DECEDENT* S DEATH 
WAS A RESULT OF A COMPENSABLE INJURY IS CORRECT AND HIS ORDER SHOULD 
BE AFFIRMED.

ORDER
The order of the hearing officer dated December 14, 1972, is

HEREBY AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney fee in the

SUM OF 25 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 71-1087 MAY 15, 1973
WCB CASE NO. 71-2336 MAY 15, 1973

ARTHUR W. DAHLSTROM, CLAl MATN
BLACK, KENDALL, TREMAIN, BOOTHE AND HIGGINS, CLAIMANT’S ATTYS.
MC ME N AM IN, JONES, JOSEPH AND LANG, DEFENSE ATTYS,
ORDER OF REMAND

On MAY 4 , 1 9 7 3 , AN ORDER ISSUED FROM THE CIRCUIT COURT OF THE 
STATE OF OREGON FOR THE COUNTY OF MULTNOMAH, JOINING THE STATE 
ACCIDENT INSURANCE FUND AS A PARTY IN THE ABOVE-E NT ITLED CASE,
AND REMANDING THE MATTER TO THE WORKMEN’S COMPENSATION BOARD FOR 
THE ENTRY OF AN ORDER ALLOWING COMPENSATION EITHER FROM THE STATE 
ACCIDENT INSURANCE FUND OR TIME OIL COMPANY.
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4 In accordance with the order of the circuit court, the matter
IS HEREBY REMANDED TO THE HEARING OFFICER FOR SUCH FURTHER PROCEED
INGS AS ARE NECESSARY AND ISSUANCE OF AN ORDER IN CONFORMANCE WITH 
THE JUDGMENT OF THE CIRCUIT COURT,

SAIF CLAIM NO. BC 23995 MAY 17, 1973

WILLIAM PORTER, CLAI MANT
R, STADELI AND SONS, CLAIMANTS ATTYS. 
STATE ACCIDENT INSURANCE FUND, DEFENSE 
OWN MOTION ORDER

This matter is before the workmen's compensation board upon

REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS CONTINUING JURIS
DICTION UNDER OWN MOTION POWER GRANTED PURSUANT TO ORS 656.278,

Claimant received a compensable injury in June of 1 966 which re
sulted IN AMPUTATION OF THE RIGHT MIDDLE FINGER AT THE DISTAL PHALANX, 
THE RECORDS INDICATE CLAIMANT HAS RECEIVED PROPER TREATMENT FOR 
THE INJURED AREA AND NO PHYSICAL IMPAIRMENT EXISTS OTHER THAN TO 
THIS FINGER, FOR WHICH CLAIMAN HAS BEEN COMPENSATED.

The board therefore declines at this time upon the state of the
RECORD TO EXERCISE OWN MOTION JURISDICTION IN THE MATTER.

SAIF CLAIM NO. BB 28990 MAY 17, 1973 

ALLMAN M. KINION, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT'S ATTYS. 
STATE ACCIDENT INSURANCE FUND, CLAIMS DIVISION

Pursuant to an own motion order by the workmen's compensation

BOARD DATED NOVEMBER 1 2 , 1 97 0 , THE ABOVE—E NTITLE D MATTER WAS TO
BE REFERRED TO THE CLOSING AND EVALUATION DIVISION OF THE BOARD AT 
SUCH TIME THAT CLAIMANT'S CONDITION HAD BECOME STATIONARY FOR AN 
ADVISORY DETERMINATION BY THAT DIVISION UPON WHICH FURTHER OWN MO
TION ORDER MIGHT ISSUE WITH RESPECT TO THE POSSIBLE OBLIGATIONS OF 
THE STATE ACCIDENT INSURANCE FUND FOR TEMPORARY TOTAL DISABILITY 
AND PERMANENT PARTIAL DISABILITY.

Pursuant tothat provision, this matter is again before the board

FOR A DETERMINATION ON THE EXTENT OF DISABILITY, IF ANY.

The board finds the workman's present condition is unrelated to

THE INDUSTRIAL INJURY OF OCTOBER 26 , 1 96 3 AND NO AWARD FOR PERMANENT 
PARTIAL DISABILITY IS GRANTED.

ORDER
It IS THEREFORE ORDERED THAT CLAIMANT IS ENTITLED TO TEMPORARY 

TOTAL DISABILITY FOR THE PERIOD OF JANUARY 1 3 , 1 9 7 0 TO MARCH 10,
1 9 7 0 AND FROM APRIL 18, 1971 TO MAY 4 , 1 9 7 1 J AND NO ADD ITIONAL AWARD
FOR UNSCHEDULED CERVICAL DISABILITY RESULTING FROM THE INJURY OF 
OCTOBER 2 6 , 1 963 .
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NOTICE or APPEAL
Pursuant to ors 6 56,278,,,

The claimant has no right to a hearing, review or appeal on

THIS AWARD BY THE BOARD ON ITS OWN MOTION,

The state accident insurance fund may request a hearing on this
ORDEfi,

This order is final unless within 3 0 days from the date hereof,
THE STATE ACCIDENT INSURANCE FUND DOES APPEAL THIS ORDER BY REQUESTING 
A HEARING,

WCB CASE NO. 72-657 MAY 18, 1973

BENEFICIARIES OF DENNIS SCHULER, DECEASED AS CLAIMANT'S
MISKO, NJUST AND BOWERMAN, CLAIMANT* S ATTYS,
SCHOUBOE AND CAVANAUGH, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The EMPLOYER REQUESTS BOARD REVIEW OF A HEARING OFFICER’S OR
DER REQUIRING IT TO ACCEPT THE BENEFICIARIES* CLAIM FOR COMPENSATION,

ISSUE
Did decedent’s death arise out of and in the course of HIS EM

PLOYMENT WITHIN THE MEANING OF THE WORKMEN’S COMPENSATION LAW?

DISCUSSION
The DECEDENT, 3 3 YEARS of age, was employed BY DICK NILES, 

LINCOLN MERCURY DEALER AND WAS KILLED IN AN AUTOMOBILE ACCIDENT 
JANUARY 1 2 , 1972 ABOUT 10,00 P, M. FOLLOWING A COMPANY MEETING 
ARRANGED PERIODICALLY BY THE EMPLOYER, THESE MEETINGS, USUALLY 
CALLED FOR 6,0 0 PM, PROVIDED KENTUCKY FRIED CHICKEN AND SOFT DRINKS, 
FOLLOWED BY PLAYING TAPES SENT BY FORD MOTOR COMPANY, BEER WOULD 
THEN BE SERVED, THE MEN WOULD SOCIALIZED AND COULD LEAVE ANYTIME 
THEREAFTER,

THE RECdRD SHOWS THAT AFTER WORK ON THIS PARTICULAR MEETING 
NIGHT, DECEDENT AND FIVE FELLOW WORKMEN WALKED TO A COCKTAIL 
LOUNGE A BLOCK AWAY, WHERE THEY ALL HAD SEVERAL INTOXICATING DRINKS, 
THEY ARRIVED AT THE MEETING AROUND 7,0 0 P. M. AND WERE BOISTEROUS 
ENOUGH TO BRING THE MEETING TO AN EARLY ADJOURNMENT ABOUT 7,3 0 PM, 
THE GOUP CONSUMED THE E M PLOYE R-PROV ID ED BEER UNTIL ABOUT 8,3 0 PM 
OR 9,00 PM FOLLOWING WHICH THEY WENT TO THE PARKING LOT ACROSS THE 
STREET, DRANK MORE BEER AND CONSUMED THREE-FOURTHS OF A FIFTH OF 
WHISKEY BELONGING TO ONE OF THE MEN, AT APPROXIMATELY 10.00 PM, 
CLAIMANT WAS KILLED FOUR BLOCKS FROM THE AUTOMOBILE AGENCY, WHEN 
THE DRIVER OF THE CAR, WHO WAS ONE OF HIS FELLOW EMPLOYEES, CRASHED 
INTO A TREE,

The board, in reviewing the evidence before it and after CONSI
DERING THE EXCELLENT AND HELPFUL BRIEFS SUBMITTED BY COUNSEL FOR 
BOTH PARTIES, CANNOT CONCUR WITH THE CONCLUSION OF THE HEARING OF
FICER THAT CLAIMANT WAS IN THE COURSE OF EMPLOYMENT WHEN THE FATAL 
ACCIDENT OCCURRED, THE TOTALITY OF THE EVIDENCE REVEALS THAT CLAIM
ANT AND HIS FELLOW EMPLOYEES WERE ON A PERSONAL FROLIC WHICH
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began immediately after their regular shift, was only minimally
AND TEMPORARILY INTERRUPTED BY THEIR ATTENDANCE AT THE EMPLOYER’S 
BUSINESS MEETING AND TO WHICH THEY HAD RETURNED FOLLOWING THE MEET
ING, IT WAS NOT THE EMPLOYER BUT THE DECEDENT AND HIS FELLOW WORK
MEN WHO SET IN MOTION THE CHAIN OF EVENTS WHICH CONTRIBUTED TO HIS 
DEATH,

The HEARING OFFICER* S ORDER SHOULD BE REVERSED,

ORDER
The order of the hearing officer dated September 22, 1972 is

HEREBY REVERSED AND THE DENIAL OF THE BENEFICIARIES CLAIM FOR COMP
ENSATION IS APPROVED,

SAIF CLAIM NO. EB 83069 MAY 18, 1973 

MELVIN FARMER, claimant
SUSAK AND LAWRENCE, CLAIMANT* ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
OWN MOTION DETERMINATION

By an own motion order dated December is, 1 972 , the workmen's
COMPENSATION BOARD ORDERED THE STATE ACCIDENT INSURANCE FUND TO 
REOPEN CLAIMANT’S CLAIM FOR FURTHER EVALUATION AND TO PROVIDE FUR
THER TREATMENT WHICH HAD BEEN RECOMMENDED IN JANUARY OF 1 972 BY 
DR, GEORGE L, BARNARD,

Unfortunately, before the claimant could receive the recom
mended TREATMENT-, DR, BARNARD WAS DECEASED,

The STATE ACCIDENT INSURANCE FUND SUBSEQUENTLY ARRANGED AN AP
POINTMENT FOR THE CLAIMANT WITH WINFRED H, CLARKE, M, B, DR, CLARKE'S 
REPORT HAS NOW BEEN RECEIVED INDICATING THAT CLAIMANT IS PERMANENTLY 
AND TOTALLY DISABLED,

ORDER
It IS ACCORDINGLY ORDERED THAT THE STATE ACCIDENT INSURANCE FUND 

COMPENSATE CLAIMANT ON THE BASES OF PERMANENT AND TOTAL DISABILITY 
FOR UNSCHEDULED INJURIES.

The general rule on awarding attorney fees in own motion deter
minations ISSUED BY THE BOARD PRECLUDES AWARDING AN ATTORNEY FEE. 
HOW EVE §2, DUE TO THE UNUSUAL CIRCUMSTANCES OF THIS PARTICULAR CASE 
WHICH DID INVOLVE A HEARING, A SUBSEQUENT BOARD*S OWN MOTION ORDER 
GRANTED AN ATTORNEY FEE OF 2 5 PERCENT OF THE INCREASE COMPENSATION 
NOT TO EXCEED 1 , 500 DOLLARS. IN THE EVENT CLAIMANT* S ATTORNEY DID 
NOT RECEIVE THE TOTAL FEE ALLOWED PURSUANT TO THE ORDER OF DECEMBER 
1 5 , 1 972 , THE BALANCE DUE MAY BE RECOVERED FROM THE AWARD GRANTED 
BY THIS ORDER.

NOTICE OF APPEAL
Pursuant to ors 656,278,..

The claimant has no right to a hearing, review or appeal on this

AWARD BY THE BOARD ON ITS OWN MOTION.

2 7



The state accident insurance fund may request a hearing.

This order is final, unless within 30 days from the date hereof.
THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 
A HEARING PURSUANT TO ORS 656.278.

WCB CASE NO. 72-2233 MAY 18, 1973 

WALTER STUART, CLAIMANT
MURLEY M. LARIMER. CLAIMANT* S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

This matter is before the workmen* s compensation board upon
REQUEST OF CLAIMANT* S COUNSEL THAT THE BOARD EXERCISE ITS CONTIN
UING JURISDICTION UNDER OWN MOTION POWER GRANTED UNDER ORS 656.278.

Claimant sustained a compensable industrial injury on November

16, 1965 TO HIS RIGHT KNEE, FROM WHICH HE MADE A COMPLETE RECOVERY.

The workmen* s compensation board has considered the medical 
REPORTS OF LESLIE WILSON, M. D. OF JULY 24 , 1 972. THE BOARD FINDS 
THAT CLAIMANT* S PRESENT CONDITION IS NOT CAUSALLY RELATED TO THE 
INDUSTRIAL INJURY OF NOVEMBER 16 , 1 965. THE BOARD FINDS THERE IS 
PRESENTLY NO EVIDENCE WHICH HAS BEEN PRESENTED TO THEM THAT WOULD 
JUSTIFY REMANDING THE MATTER TO THE CARRIER TO REOPEN THE CLAIM 
PURSUANT TO ORS 656.278.

It IS THEREFORE ORDERED THAT THE REQUEST OF THE CLAIMANT TO RE

OPEN HIS CLAIM IS DENIED AND ALL FURTHER PROCEEDINGS HEREIN ARE HEREBY 
DISMISSED.

WCB CASE NO. 72-2303 MAY 18, 1973

DAVID WOODARD, claimant
WILLIAM G. CARTER, CLAIMANT* S ATTY. 
MERLIN L. MILLER, DEFENSE ATTY. 
ORDER OF REMAND

On MARCH 1 5 , 1 973 THE BOARD RECEIVED A REQUEST FROM THE EMPLOY
ER FOR REVIEW OF THE ABOVE ENTITLED CASE.

On MAY 1 5 , 1 9 73 THE BOARD RECEIVED A LETTER FROM MERLIN MILLER, 
COUNSEL FOR THE EMPLOYER, ADVISING THAT HE AND THE CLAIMANT * S COUN
SEL HAD AGREED THE MATTER SHOULD BE REMANDED TO THE HEARINGS 
DIVISION FOR RECEIPT OF FURTHER EVIDENCE CONCERNING *A MATERIAL FAC
TUAL ERROR. ..MAD DURING THE TAKING OF TESTIMONY AT THE HEARING CON
CERNING THE CLAIMANT’S EMPLOYER DURING THE PERIOD COVERING JUNE, 1 968.* 
THE LETTER DATED MAY 1 5 , 1 973 BECOMES A PART OF THE RECORD.

The board, being now fully advised, hereby orders that the
ABOVE ENTITLED MATTER BE, AND IT IS HEREBY, REMANDED TO THE HEAR
INGS DIVISION FOR FURTHER PROCEEDINGS IN ACCORDANCE WITH THIS ORDER.
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WCB CASE NO. 73-345 MAY 18, 1973

AUGUSTA D. JOHNSON, claimant
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT1 S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
ORDER OF DISMISSAL

This matter is before the workmen's compensation board at the
REQUEST OF CLAIMANT FOR BOARD REVIEW OF A HEARING OFFICER1 S ORDER 
REQUIRING HER TO SUBMIT TO A MEDICAL EXAMINATION,

Counsel for claimant now advises the board claimant is willing

TO UNDERGO A MEDICAL EXAMINATION TO BE SET UP FOR HER BY THE STATE 
ACCIDENT INSURANCE FUND, AND WITHDRAWS THE REQUEST FOR REVIEW,

It is therefore ordered that the review now pending before the

BOARD IS HEREBY DISMISSED AND THE ORDER OF THE HEARING OFFICER IS 
FINAL BY OPERATION OF LAW,

WCB CASE NO. 71-1773 MAY 21, 1973 

DAVID D. DURBIN, claimant
FULOP, GROSS AND SAXON, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF 
CROSS-APPEAL BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests review of a hearing 
officer's order requireing the fund to pay the cost of claimant's
PSYCHIATRIC CARE AND AN ATTORNEYS FEE TO CLAIMANT’S ATTORNEY,

Claimant is a 27 year old workman with a history of significant
EMOTIONAL INSTABILITY PREEXISTING A FALL ON APRIL 1 0 , 1 96 8 WHICH
INJURED HIS LOW BACK. AS A RESULT OF THE INJURY CLAIMANT UNDERWENT 
DISC SURGERY IN JULY 1 96 8 AND INTERVERTEBRAL FUSION IN APRIL 1 969,

The residual physical limitations necessitated vocational re
habilitation. THIS SITUATION WAS QUITE STRESSFUL TO HIM EMOTIONALLY. 
DUE TO CLAIMANT'S POOR EMOTIONAL HEALTH HE WAS UNABLE TO COPE WITH 
THIS SITUATIONAL STRESS AND DEVELOPED AN ANXIETY TENSION STATE WHICH 
REQUIRED HOSPITALIZATION FOR 104 DAYS.

The medical evidence preponderates in

THAT THE STRESS CLAIMANT EXPERIENCED WAS 
BY THE INJURY-CAUSED PREDICAMENT AND THAT 
WARD 5 A WAS ASSOCIATED WITH TREATMENT OF 
DOWN. THE BOARD THEREFORE CONCLUDES CLAI 
WAS JOB RELATED.

The board has also reviewed the record with reference to the

ISSUES OF ATTORNEY FEES AND EXTENT OF DISABILITY ALSO RAISED BY THE 
PARTIES AND FINDS THE HEARING OFFICER'S DISPOSITION OF THOSE MATTERS 
CORRECT. THUS, HIS ORDER SHOULD BE AFFIRMED IN ALL RESPECTS.

FAVOR OF A CONCLUSION 
MATERIALLY CONTRIBUTED TO 
THE HOSPITALIZATION IN 
THAT STRESS CAUSED BREAK- 
MANT'S HOSPITALIZATION
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ORDER
The order of the hearing officer dated September 7, i 972 is af

firmed.
Claimant’s counsel is awarded a reasonable attorney fee in the

SUM OF 25 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO. 71-577 MAY 21, 1973

JOHN A. MAYER, claimant
COLLEY AND MORRAY, CLAIMANT’S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wil.son and sloan.
The state accident insurance fund requests board review of a

HEARING OFFICER’S ORDER WHICH REQUIRED THE FUND TO ACCEPT CLAIMANT’S 
CLAIM OF AGGRAVATION,

ISSUE
Has claimant suffered a worsening of his COMPENSABLE INJURY SINCE 

THE LAST ARRANGEMENT OF COMPENSATION?

DISCUSSION
Claimant suffered a compensable injury to his right ankle on

MARCH 1 8 , 1 965, THE CLAIM WAS CLOSED ON JULY 1 4 , 1 967 WITH AN
AWARD OF PERMANENT DISABILITY,

A HEARING ON THE DETERMINATION WAS REQUESTED AND AS A RESULT OF 
THE HEARING ADDITIONAL COMPENSATION WAS ALLOWED BY AN ORDER OF THE 
HEARING OFFICER DATE MAY 7 , 1971,

Additional appeals resulted in the workmen’s compensation

BOARD REVERSING THE HEARING OFFICER BY ORDER DATED NOVEMBER 24,
197 1 AND THE CIRCUIT COURT OF BENTON COUNTY RESTORING A PART OF THE 
INCREASE ALLOWED BY THE HEARING OFFICER,

The order of the circuit court recited that its order allowing
80 PERCENT PARTIAL LOSS OF THE RIGHT LEG WAS BASED ON A REVIEW OF 
THE RECORD, APPARENTLY NO ADDITIONAL TESTIMONY WAS TAKEN BEYOND 
THE HEARING OFFICER LEVEL,

The state accident insurance fund CONTENDS on appeal that claim
ant* s AGGRAVATION CLAIM WAS NOT SUPPORTED^BY AN ADEQUATE MEDICAL 
OPINION AND THAT THE HEARING OFFICER ERRED IN ADOPTING MAY 7, 197 1
AS THE DATE OF THE * LAST AWARD OR ARRANGEMENT OF COMPENSATION* 
MENTION IN ORS 656.271 (I),

Determining whether an aggravation has occurred involved a
COMPARISON OF PHYSICAL STATES, SPECIFICALLY, THE WORKMAN’S PRE
SENT PHYSICAL STATUS WITH HIS EARLIER PHYSICAL STATUS, THE EARLIER 
PHYSICAL STATUS IN QUESTION IS THAT DEFINED BY THE LAST AWARD OR AR
RANGEMENT OF COMPENSATION,



Speaking generally, there are six dates that could possibly be
THE DATE of THE LAST AWARD OR ARRANGEMENT OF COMPENSATION REFER
RED TO IN ORS 656,271 (I).

1 . 
2.

3,

4.

5.

6,

The

The

The

The

The

The

DATE OF THE DETERMINATION ORDER, 
DATE OF THE HEARING OFFICER* S ORDER, 

DATE OF THE BOARD REVIEW ORDER,

DATE OF THE CIRCUIT COURT ORDER,

DATE OF THE COURT OF APPEALS ORDER. 

DATE OF THE SUPREME COURT ORDER,
Unless the circuit court received additional evidence pursuant

TO ORS 656,298 (6) ONLY TWO OF THE SIX POSSIBILITIES WILL BE BASED 
ON A FRESH VIEW OF THE WORKMAN* S THEN CURRENT PHYSICAL CONDITION, 
THOSE TWO POSSIBILITIES ARE THE DETERMINATION ORDER, OR IF THE MAT
TER HAD BEEN SUBJECTED TO HEARING, THE hearing officer's ORDER,
BOTH OF WHICH ARE REQUIRED BY LAW TO BE ISSUED NORMALLY WITHIN 3 0 
DAYS AFTER HAVING RECEIVED EVIDENCE OF THE WORKMAN* S THEN CURRENT 
PHYSICAL STATUS,

With the possible exception of the circuit court situation men
tioned ABOVE, ANY FURTHER REVIEW RELATES NOT TO THE WORKMAN* S AC
TUAL PHYSICAL CONDITION ON THE DATE OF THE REVIEW, (WHICH IS ORDI
NARILY WEEKS TO MONTHS LATER) BUT TO THE WORKMAN* S CONDITION AT 
THE TIME OF THE HEARING,

Thus, WITHIN THE WANING OF ORS 656,271 (I) THE * LAST AWARD
OF ARRANGEMENT OF COMPENSATION* IN THIS CASE WAS THE DATE OF THE 
HEARING OFFICE*!* S ORDER. . . MAY 7 , 1971.

Concerning the issue of whether claimant has suffered an ag
gravation, THE BOARD IS IN AGREEMENT WITH THE HEARING OFFICER* S 
CONCLUSION. DR, STEELE * S APRIL 7 , 1 972 REPORT INDICATES A WORSEN
ING OF HIS SYMPTOMS IN THE HIP, LOW BACK AND SHOULDER DUE PARTLY 
TO GAIT DISTURBANCE SECONDARY TO THE ANKLE FUSION AND TO WORRY AND 
CONCERN OVER THE ANKLE. ON PAGE 5 8 OF THE TRANSCRIPT, DR. WINTERS 
TESTIFIED ON THE BASIS OF PROBABILITIES THAT CLAIMANT TENDS TO SOMA- 
TIZE HIS CONDITION MORE SINCE MARCH OF 1 972. THE FUND IS CONCERNED 
WITH THESE DATES. BOTH PHYSICIANS HAVE INDICATED CLAIMANT IS EXPER
IENCING A STEADY WORSENING WHICH ESTABLISHES THAT CLAIMANT* S CONDI
TION NOT ONLY HAS WORSENED BUT IS WORSENING. CLAIMANT HAS THUS 
PROVED HIS CLAIM OF AGGRAVATION AND THE HEARING OFFICER* S ORDER 
SHOULD BE AFFIRMED.

ORDER

The hearing officer's order dated November 3 0, 1972 is hereby
AFFIRMED.

Claimant's counsel is awarded areasonable attorney fee in the

AMOUNT OF 2 5 0.00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE 
FUND FOR SERVICE IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO. 72-227 MAY 21, 1973

JIM H. BROWN, CLAIMANT
AIL AND LUEBKE, CLAIMANT* S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

ISSUE
What is the extent of claimant's permanent partial disability?

DISCUSSION
This matter involved the amount of residual disability suffered

BY A 2 5 YEAR OLD CABINET MAKER WHOSE LEFT HAND WAS INJURED BY THE 
DADO BLADE OF A TABLE SAW IN THE COURSE OF HIS EMPLOYMENT ON APRIL 
10,1968.

On JUNE 1 7 , 1 969, CLAIMANT WAS GRANTED 3 5 PERCENT LOSS OF THE 
LEFT THUMB, 4 0 PERCENT LOSS OF THE LEFT INDEX FINGER AND 10 PERCENT 
LOSS OF THE LEFT MIDDLE FINGER. LATER IN 1970 ADDITIONAL SURGICAL 
TREATMENT WAS PERFORMED BUT, UPON REEVALUATION, NO ADDITIONAL PER
MANENT DISABILITY COMPENSATION WAS AWARDED.

A HEARING WAS HELD AT CLAIMANT'S REQUEST, RESULTING IN AN AWARD 
OF ADDITIONAL COMPENSATION BEING ALLOWED FOR THE LEFT THUMB, INDEX 
AND MIDDLE FINGERS.

Claimant contends on review that he is entitled to compensation

FOR TOTAL LOSS OF THE FOREARM RATHER THAN MERELY THE FINGERS,

The permanent effect of this injury on claimant's forearem is

INSUFFICIENT TO EITHER JUSTIFY OR NECESSITATE AN AWARD BASED ON THAT 
EXTREMITY. ASSUMING THAT THERE WAS, HOWEVER, DISABILITY PRIMARILY 
CONSISTING OF PARTIAL LOSS OF THREE FINGERS WOULD NEVER JUSTIFY AN 
AWARD FOR TOTAL LOSS OF FUNCTION OF THE FOREARM AS REQUESTED BY 
THE CLIENT.

After reviewing the record de novo, the board agrees with the
HEARING OFFICER'S LIMITATION OF THE AWARD TO THE FINGERS AND WITH 
THE AMOUNTS OF THE INCREASES ALLOWED.

ORDER
The order of the hearing officer dated October 3n, 1972, is hereby

AFFIRMED.

WCB CASE NO. 72-3168 MAY 22, 1973 

ALEX A. CURRIE, CLAIMANT
FRANKLIN, BENNETT, DES BRISAY AND JOLLES, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

This matter is before the workmen's compensation board upon
THE REQUEST BY CLAIMANT'S COUNSEL FOR OWN MOTION CONSIDERATION BY 
THE BOARD PURSUANT TO ORS 656.278.
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The board has reviewed the medical evidence submitted and finds

INSUFFICIENT JUSTIFICATION OF REOPENING THE CLAIM BY THE STATE ACCI
DENT INSURANCE FUND. IT APPEARS CLAIMANT1 S PRESENT HIP CONDITION 
BEARS NO RELATIONSHIP TO THE INJURY FOR WHICH THIS CLAIM WAS FILED.

The board hereby declines at this time upon the state of the
RECORD TO EXERCISE OWN MOTION JURISDICTION IN THIS MATTER.

No NOTICE OF APPEAL IS DEEMED APPLICABLE.

WCB CASE NO. 72-1444 MAY 22f 1973 

ELMO WILLIAMS, DECEASED
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF 
CROSS-APPEAL BY BENEFICIARIES

Reviewed by commissioners wilson and sloan,

The state accident insurance fund requests board review of a 
HEARING OFFICER’S ORDER REQUIRING THE FUND TO ACCEPT THE WIDOW’S 
CLAIM FOR DEPENDENT’S BENEFITS AND THE BENEFICIARY CROSS REQUESTS 
REVIEW CONTENDING THE HEARING OFFICER ERRED IN FAILING TO ALLOW 
PENALTIES FOR UNREASONABLE RESISTANCE TO PAYMENT OF COMPENSATION, 
AND IN FAILING TO FIND THE DECEDENT* S FATAL HEART ATTACK WAS COMPENS
ABLE.

ISSUES

(1) Was decedent permanently and totally disable at the time

OF HIS DEATH
(2) Was decedent’s fatal heart attack work related?
(3) Are the beneficiaries entitled to penalties?

DISCUSSION

After reviewing the record de novo, the board concurs with the
HEARING OFFICER’S CONCLUSION THAT CLAIMANT WAS PERMANENTLY AND 
TOTALLY DISABLED AT THE TIME OF HIS DEATH AS A RESULT OF HIS INDUS
TRIAL INJURY OF JANUARY 23 , 1 969 AND THAT HIS WIDOW IS THUS ENTITLED 
TO BENEFITS PROVIDED UNDER ORS 6 5 6.2 08. THE BOARD ALSO CONCURS 
WITH THE HEARING OFFICER’S CONCLUSIONS REGARDING THE COMPENSABILITY 
OF DECEDENT’S HEART ATTACK AND HIS DENIAL OF PENALTIES.

ORDER

The order of the hearing officer dated December 6, 1972 is
HEREBY AFFIRMED IN ITS ENTIRETY.

Counsel for claimant is awarded a reasonable attorneys fee in

THE AMOUNT OF 5 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE 
FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO 71-2931 MAY 23, 1973 

WCB CASE NO. 71-2932 MAY 23, 1973 

ROLL A BLACKFORD, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests review of a hearing officer’s order which
AWARDED HIM AN ADDITIONAL PERMANENT PARTIAL DISABILITY AWARD OF 
112 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY RESULTING FROM HIS 
INJURY OF JULY 15, 197 1 FOR WHICH HE HAD RECEIVED 3 2 DEGREES BY A 
DETERMINATION ORDER OF DECEMBER 2 1, 19 7 1.

ISSUE

What is claimant’s extent of permanent partial disability?

DISCUSSION

Claimant, a 61 year old painter, suffered two compensable low
BACK INJURIES. ONE IN JANUARY AND THE OTHER IN JULY OF 1971.

The injuries produced a moderately severe strain of the muscles
AND LIGAMENTS IN THE LUMBOSACRAL PORTION OF THE SPINE, SUPERIMPOSED 
ON AN OSTEOARTHRITIC DEGENERATIVE SPINE.

By TWO DETERMINATION ORDERS, CLAIMANT RECEIVED A PERMANENT 
PARTIAL DISABILITY AWARD EQUAL TO 3 2 DEGREES UNSCHEDULED DISABILITY. 
CLAIMANT HAS NOT WORKED SINCE THE JULY, 197 1 INJURY.

The hearing officer concluded claimant was not a fully credible
WITNESS. A REVIEW OF CLAIMANT’S TESTIMONY AND THE FILMS IN EVI
DENCE SUPPORT THAT CONCLUSION.

Dr. A, GURNEY KIMBERLEY IS OF THE OPINION THAT CLAIMANT’S LOW 
BACK CONDITION WARRANTS AN INTERVERTEBRAL FUSION. HOWEVER, DUE 
TO CLAIMANT’S AGE AND THE POSSIBILITY OF COMPLICATIONS, IT IS NOT 
BEING RECOMMENDED. BASED PRIMARILY ON THE MEDICAL EVIDENCE, THE 
HEARING OFFICER GRANTED CLAIMANT ADDITIONAL UNSCHEDULED DIS ABILIITY.

The board, on de novo review, finds the additional compensation 
ALLOWED BY THE HEARING OFFICER TO HAVE FULLY COMPENSATED THE CLAIM
ANT FOR THE DISABILITY ATTRIBUTABLE TO THE ACCIDENT IN QUESTION.

ORDER

The order of the hearing officer DATED AUGUST 28,

AMENDED, IS HEREBY AFFIRMED.
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WCB CASE NO. 71-2227 MAY 23, 1973

KENNETH E. PIERCE, CLAIMANT

ESTEP, DANIELS, ADAMS, REESE AND PERRY, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

CLAIMANT'S ATTYS,

Reviewed by commissioners wilson and moore,

Claimant requests board review of a hearing officer's order
WHICH MODIFIED A CLOSING AND EVALUATION DETERMINATION ORDER BY ELI
MINATION THEREFROM THE AWARD OF PERMANENT PARTIAL DISABILITY OF 
10 PERCENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED 
DISABILITY.

ISSUE

Is CALIMANT's COMPENSATION ENTITLEMENT GOVERNED BY ORS 6 56.22 0?

DISCUSSION

Claimant contends his injury was not a hernia but a separate ac
cident OR AGGRAVATION OF A PREEXISTING CONDITION SUFFERED THROUGH 
TEARING OF THE AREA IN WHICH A PRIOR OPERATION HAD BEEN PERFORMED, 
THE FUND CONTENDS CLAIMANT'S CLAIM IS FOR AN INCISIONAL VENTRAL 
HERNIA AND AS SUCH, IS GOVERNED BY ORS 6 5 6.2 2 0 WHICH LIMITS BENEFITS 
TO MEDICAL EXPENSES INCURRED AND TEMPORARY TOTAL DISABILITY FOR 
MAXIMUM OF 6 0 DAYS. THE FUND THEREFORE ASSERTS THE PORTION OF THE 
DETERMINATION ORDER AWARDING 32 DEGREES FOR PERMANENT PARTIAL DIS
ABILITY WAS IN EXCESS OF THE STATUTORY LIMITATION AND SHOULD BE COR
RECTED.

The board agrees from its review that claimant suffered a her
nia AND THUS IS LIMITED TO THE COMPENSATION ALLOWED BY ORS 656,220. 
THE HEARING OFFICER CORRECTLY APPLIED THE LAW TO THE FACTS OF THIS 
CASE AND HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated September is, 1 972 is
HEREBY AFFIRMED.

CLAIM NO. B53-133555 MAY 23, 1973 

CLAIM NO. B53-133711 MAY 23, 1973

HERMAN DOUGLAS, claimant
JERRY KLEEN, CLAIMANT'S ATTY.
FRANKLIN, BENNETT, DES BRISAY AND JOLLES, DEFENSE ATTY.
OWN MOTION ORDER

The above named claimant contacted the workmen's compensation
BOARD REQUESTING ADDITIONAL HELP DUE TO LACK OF FUNDS AND INABILITY 
TO WORK.

As A RESULT OF THAT CONTACT, THE BOARD ON ITS OWN MOTION, CAUSED 
AN INVESTIGATION TO BE MADE INTO THE CIRCUMSTANCES OF CLAIMANT'S 
SITUATION.



The board has learned that claimant is a 29 year old man who
SUFFERED A LOW BACK INJURY ON JANUARY 4 , 1 97 0 WHILE WORKING FOR
ARMOR CLAD CORPORATION OF SALEM, OREGON,

Major orthopedic and psychiatric residuals resulted in the is
suance OF A DETERMINATION ORDER ON JANUARY 6 , 1 972 COMPENSATING 
CLAIMANT as a permanently and totally disabled workman.

The investigative activities carried out during the summer of
1 972 BY THE EMPLOYER* S WORKMEN'S COMPENSATION INSURANCE CARRIER, 
employer's INSURANCE OF WAUSAU, APPARENTLY ANGERED CLAIMANT AND 
HE CONTACTED REPRESENTATIVES OF THE INSURER, DURING THEIR DISCUSSION, 
THE POSSIBILITY OF RECEIVING A LUMP SUM PAYMENT WAS CONSIDERED, 
CLAIMANT DESIRED THE LUMP SUM TO,..

1. Discharge debts accumulated during his disability.

2. Acquire equipment for a proposed business enterprise and,

3. Avoid any further involvement with the insurance company.

Counsel for the carrier inquired of the workmen's compensation 
board what its position would be concerning approval of a stipulation
BETWEEN THE PARTIES THAT CLAIMANT WAS NOT PERMANENTLY AND TOTALLY 
DISABLED, IN ORDER TO PERMIT A LUMP SUM PAYOFF OF THE CARRIERS LIA
BILITY. THE BOARD REPLIED ON SEPTEMBER 8 , 1 97 2 ...

'ORS 6 5 1 . 004 POINTS OUT THAT THE WORKME N* S 
COMPENSATION LAW WAS ENACTED PARTLY TO REMOVE 
FROM THE GENERAL COMMUNITY AT LARGE THE HEAVY 
BURDEN OF PROVIDING CARE AND SUPPORT FOR INJURED 
WORKMEN AND THEIR DEPENDENTS, AND PLACING IT WITH 
THE INDUSTRIAL SECTOR WHERE THE INJURY WAS PRODUCED.
WE BELIEVE OUR DUTY TO THE CITIZENS OF THE STATE AS 
A WHOLE REQUIRES THAT WE NOT MODIFY THE AGENCY* S 
EVALUATION OF (MR, DOUGLAS*) DISABILITY WITHOUT AN 
ADEQUATE SHOWING TO A HEARING OFFICER THAT HE IS NOT,
IN FACT, PERMANENTLY AND TOTALLY DISABLED.'

The employer thereupon requested a hearing contending that

CLAIMANT WAS NOT PERMANENTLY TOTALLY DISABLED. CLAIMANT DID NOT 
SEEK LEGAL COUNSEL, BEFORE A HEARING WAS SCHEDULED THE PARTIES 
PROPOSED TO STIPULATE A COMPROMISED SETTLEMENT OF THE HEARING 
REQUEST BY REDUCING THE PERMANENT TOTAL DISABILITY AWARD TO THE MAX
IMUM ALLOWABLE FOR UNSCHEDULED PERMANENTLY TOTALLY DISABLED 
(1 7,600 DOLLARS).

On SEPTEMBER 1 3 , 1 972 THE PARTIES MET WITH HEARING OFFICER 
PATTIE AND THE MATTER WAS THOROUGHLY DISCUSSED AMONGST THEM.
HEARING OFFICER PATTIE ADVISED CLAIMANT HE WOULD RECOMMEND APPROVAL 
BUT ALSO ADVISED HIM TO SEEK THE ADVICE OF INDEPENDENT COUNSEL. 
CLAIMANT WAS ADVISED BY ATTORNEY WES FRNAKLIN NOT TO ENTER INTO 
THE AGREEMENT. RATHER THAN ACCEPTING THIS ADVICE, CLAIMANT SECURED 
THE SIGNATURE OF ANOTHER ATTORNEY ON THE STIPULATION AFTER WHICH 
REPRESENTATIVES OF THE WORKMEN'S COMPENSATION BOARD APPROVED THE 
COMPROMISE SETTLEMENT OF THE REQUEST FOR HEARING. WITHOUT SECUR
ING APPROVAL OF A LUMP SUM PAYMENT THE INSURER PAID CLAIMANT THE 
FULL 1 7,6 00 DOLLARS ON ITS OWN INITIATIVE. CLAIMANT USED A MAJOR 
SHARE OF THE PROCEEDS TO PAY ACCUMULATED DEBTS AND USED BETWEEN 
3,900—4,000 DOLLARS FOR PURCHASE OF THE EARLIER MENTIONED EQUIP
MENT. THE BUSINESS PROMPTLY FAILED.
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The board questions the wisdom of having approved the compro
mise SETTLEMENT AGREED TO BY THE PARTIES. HOWEVER, THERE WAS 
FACTUAL SUPPORT FOR THE POSITIONS OF THE PARTIES AND IT APPEARS THAT 
CLAIMANT WAS FULLY AND ADEQUATELY INFORMED OF THE RISKS INVOLVED 
IN ENTERING INTO THE SETTLEMENT.

Claimant is now without funds except social security, disability
BENEFITS AND HIS WIFE'S PART TIME INCOME. The BOARD CONCLUDES, 
HOWEVER, THAT THE STIPULATION SHOULD NOT BE SET ASIDE. ALTHOUGH 
CLAIMANT IS IN SIGNIFICANT DISTRESS AND MUST WALK WITH THE AID OF A 
CANE, HE CONTINUES TO BE INTERESTED IN RECEIVED TRAINGING FOR SOME 
SUITABLE JOB.

We turn next to the problem of WAUSAU1 s lump sum payment to

claimant.

ORS 6 5 6.230 (2) LIMITS ADVANCE PAYMENTS TO A MAXIMUM OF 50 
PERCENT OF THE TOTAL AWARD AND ONLY WITH THE PRIOR APPROVAL OF THE 
WORKMEN* S COMPENSATION BOARD. THE INVESTIGATION REPORT INDICATES 
WAUSAU CONSIDERED THE BOARD* S APPROVAL OF THE STIPULATION TO BE 
APPROVAL OF THE ADVANCE PAYMENT. THE LANGUAGE OF THE STIPULATION 
INDICATES OTHERWISE. IT CONTAINS THE PHRASE, IN THE EVENT
ADVANCE PAYMENT OR LUMP SUM PAYMENTS ARE MADE TO THE CLAIMANT...* 
INDICATING THE MATTER WAS NOT FORMALLY DECIDED OR APPROVED.

Wausau* s failure to seek board approval of the advance payment
IS A MATERIAL FACTOR IN CAUSING CLAIMANT’S PRESENT PREDICAMENT.
IN VIEW OF THIS FAILURE TO OBEY THE LAW, THE BOARD CONCLUDES THE 
PRIOR ILLEGAL PAYMENT MUST BE IGNORED.

Therefore in contemplation of law, wausau still owes the claim
ant 1 7,600 DOLLARS AND IT MUST FORTHWITH BEGIN PAYMENT OF THAT LIA
BILITY IN ACCORDANCE WITH THE OREGON WORKMEN* S COMPENSATION LAW.

ORDER

It IS HEREBY ORDERED THAT ARMOR CLAD CORPORATION ACTING THROUGH 
ITS workmen’s COMPENSATION CARRIER, employer's INSURANCE OF 
WAUSAU, IS LIABLE TO HERMAN DOUGLAS FOR WORKMEN* S COMPENSATION 
BENEFITS FOR PERMANENT PARTIAL DISABILITY IN THE AMOUNT OF 17,6 00 
DOLLARS.

It IS HEREBY FURTHER ORDERED THAT ARMOR CLAD CORPORATION, THROUGH 
employer’s INSURANCE OF WAUSAU, BEGIN PAYMENT OF SAID LIABILITY 
TO CLAIMANT FORTHWITH IN ACCORDANCE WITH THE PROVISIONS OF THE ORE
GON workmen’s COMPENSATION LAW.

This order is final unless within 3 0 days from the date hereof,
ARMOR CLAD CORPORATION APPEALS THIS ORDER BY REQUESTING A HEARING 
PURSUANT TO ORS 656.278.

WCB CASE NO. 70-1052 MAY 24, 1973 

GENE NICHOLAS, CLAIMANT

KEITH D. SKELTON, DEFENSE ATTY.
ORDER OF REMAND

An order of the circuit COURT OF MARION county finding the claim
ant NOT MEDICALLY STATIONARY, REMANDED THE ABOVE ENTITLED MATTER 
TO THE HEARING OFFICER FOR FUETHER EVIDENCE TAKING AND APPROPRIATE 
ACTION.
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The hearing officer, construing the circuit court order, con
cluded CLAIMANT MUST BE REINSTATED TO TIME LOSS AS OF MARCH 19,
197 1 AND ISSUED HIS ORDER ACCORDINGLY WITHOUT TAKING FURTHER EVI
DENCE,

The employer contends that reinstatement to time loss as of

MARCH 19, 197 1 WAS NOT A NECESSARY RESULT OF THE CIRCUIT COURT OR
DER AND OBJECTS TO THE HEARING OFFICER'S FAILURE TO TAKE FURTHER 
EVIDENCE PURSUANT TO THE COURT'S ORDER,

Without expressing an opinion on the merits of the parties' con
tentions, THE BOARD CONCLUDES THE ISA TTER SHOULD BE REMANDED TO THE 
HEARING OFFICER SO THAT THE PARTIES MAY HAVE THE OPPORTUNITY TO PRE
SENT ANY FURTHER EVIDENCE OR ARGUMENT THEY MAY HAVE BEFORE THE 
HEARING OFFICER ISSUES HIS OPINION AND ORDER PURSUANT TO THE ORDER 
OF THE CIRCUIT COURT,

IT IS SO ORDERED,

WCB CASE NO. 72-2447 MAY 24, 1973 

WAYNE W. GOTCHER, CLAIMANT
HURLBURT, KENNEDY, PETERSON, BOWLES AND TOWSLEY, CLAIMANT* S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF A 
HEARING OFFICER'S ORDER GRANTING CLAIMANT 125 DEGREES FOR PARTIAL 
LOSS OF HIS LEFT ARM, AND 128 DEGREES FOR UNSCHEDULED DISABILITY,

ISSUE

What is extent of claimant's permanent partial disability?

DISCUSSION

On APRIL 3 0 , 1 96 8 CLAIMANT WAS A 4 7 YEAR OLD MAN WHO SUFFERED 
A SEVERE CRUSH INJURY TO HIS LEFT HAND WHEN IT WAS CAUGHT AND DRAWN 
INTO SOME GEARS, IN EXTRICATING HIS CAPTURED HAND, HE ALSO SUFFERED 
AN INJURY TO HIS SHOULDER WHICH WAS AGGRAVATED BY THE IMMOBILIZATION 
PERIOD ASSOCIATED WITH TREATMENT OF THE HAND, WHEN THE CONVALESCENCE 
WAS FINALLY COMPLETED THE CLAIM WAS CLOSED ON NOVEMBER 1 9 , 1 970 ,
WITH AN AWARD OF 128 DEGREES FOR PARTIAL LOSS OF THE LEFT FOREARM.
THIS AWARD WAS APPEALED TO A HEARING OFFICER.

After hearing the evidence the hearing officer found disability
AFFECTING THE WHOLE ARM AND THE SHOULDER AS WELL. HE GRANTED 125 
DEGREES FOR PARTIAL LOSS OF THE LEFT ARM AND 128 DEGREES FOR UN
SCHEDULED DISABILITY TO THE SHOULDER.

Although it is admittedly difficult to ascertain the comparative
CONTRIBUTION OF THE SCHEDULED AND UNSCHEDULED INJURIES TO CLAIMANT'S 
LOSS OF EARNING CAPACITY, IT APPEARS TO THE BOARD THAT THE AWARD 
OF 128 DEGREES RECOGNIZES PART OF THE DISABLING AFFECT WHICH IS 
ACTUALLY PRODUCED BY THE ARM IMPAIRMENT AND THUS CONSTITUTES DOUBLE 
COMPENSATION FOR THE SAME INJURY WHICH THE LAW DOES NOT PERMIT.
FOSTER V. SAIF, 2 5 9 OR. 86 ( 1 97 1 ).
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The board concurs with the hearing officer’s allowance of 125
DEGREES FOR PARTIAL LOSS OF THE LEFT ARM, BUT ITS ANALYSIS OF THE 
EVIDENCE LEADS IT TO CONCLUDE THAT CLAIMANT* S CONCOMITANT UNSCHE
DULED SHOULDER DISABILITY EQUALS 20 PERCENT OR 64 DEGREES OF A MAX
IMUM OF 3 20 DEGREES,

ORDER

Claimant’s award for unscheduled shoulder disability is reduced
TO 2 0 PERCENT OR 6 4 DEGREES OF A MAXIMUM OF 3 2 0 DEGREES IN LIEU OF 
THE UNSCHEDULED DISABILITY AWARD MADE BY THE HEARING OFFICER,

The ORDER OF THE HEARING OFFICER DATED AUGUST 24 , 1 972 , IS AF

FIRMED IN ALL OTHER RESPECTS,

WCB CASE NO. 71-1713 MAY 25, 1973 

WANDA T. SADOSKI, claimant
ENVER BOZGOZ, CLAIMANT’S ATTY,
HAVILAND, DE SCHWEINITZ AND STARK, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant has requested board review of a hearing officer’s
ORDER WHICH AFFIRMED THE EMPLOYER’S DENIAL OF HER CLAIM FOR COM
PENSATION.

ISSUE

Did claimant sustain a compensable on-the-job injury?

DISCUSSION

The hearing officer approved the denial of claimant’s claim
CITING INCONSISTENCIES AND CONFLICTING TESTIMONY AND OTHER EVIDENCE 
AS THE BASIS FOR HIS RULING,

Upon its own de novo review, the board is persuaded, although
THE EVIDENCE IS CONFLICTING, THAT CLAIMANT DID SUFFER AN INJURY TO 
HER WRIST ON APRIL 23 , 1 971 WHICH AGGRAVATED THE OLD UNUNITED FRAC
TURE OF THE LEFT ULNAR STYLOID AND THAT HER CLAIM SHOULD THEREFORE 
BE ALLOWED.

ORDER

The order of the hearing officer denying the claim is reversed
AND THE claimant’s CLAIM IS REMANDED TO THE EMPLOYER FOR ACCEPTANCE, 
PROCESSING AND PAYMENT OF COMPENSATION ACCORDING TO LAW.

The claimant’s ATTORNEY IS ALLOWED 700 dollars, payable by 
THE EMPLOYER, FOR HIS SERVICES AT THE HEARING AND UPON THIS REVIEW.
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WCB CASE NO. 72-1969 MAY 25, 1973 

BETTY M. WHETSTONE, claimant
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, DEFENSE ATTYS, 
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

The employer requests board review of a hearing officer’s or
der WHICH REQUIRED CLAIMANT’S ATTORNEY FEES TO BE PAID BY THE EM
PLOYER,

ISSUE
Is CLAIMANT ENTITLED TO HAVE HER ATTORNEY FEES PAID BY THE 

EMPLOYER?

DISCUSSION
The answer filed by the employer establishes that the employer 

DID resist authorizing the operation, the efforts of claimant’s
COUNSEL SECURED FOR CLAIMANT THE COMPENSATION TO WHICH SHE WAS 
ENTITLED, ON THIS BASIS CLAIMANT IS ENTITLED TO HAVE HER ATTORNEY 
FEES PAID BY THE EMPLOYER,

The board, on de novo review, agrees with the hearing officer’s
FINDINGS AND CONCLUSIONS ON ALL ISSUES AND CONCLUDES HIS ORDER SHOULD 
BE AFFIRMED IN ITS ENTIRETY,

ORDE R
The order of the hearing officer dated December i 9, 1 972 is

HEREBY AFFIRMED,

Claimant’s counsel is awarded an additional 2so dollars, pay

able BY THE EMPLOYER,, FOR HIS SERVICES TO CLAIMANT ON THIS REVIEW.

WCB CASE NO. 72-1938 MAY 25, 1973

MERIL S. WEIR, CLAIMANT
GALTON AND POPICK, CLAIMANT’S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, DEFENSE ATTYS, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order 
which affirmed a second determination order which awarded claim
ant A PERMANENT PARTIAL DISABILITY AWARD EQUAL TO 3 0 DEGREES FOR 
LOSS OF THE LEFT FOREARM.

ISSUE
What is the extent of claimant’s permanent partial disability?

DISCUSSION
This 52 year old lady injured her left wrist September 12, 1969

WHILE OPERATING A MANGLE IN A LAUNDRY,
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Dr. THOMAS J. BAYDEN, ON FEBRUARY 1, 1971, EXCISED A GANGLION 
FROM claimant's WRIST. BECAUSE OF CONTINUING DIFFICULTY, ON JUNE 9,
1 972 , DR. PETER NATHAN OPERATED FOR A SUSPECTED NEUROMA, WHICH 
PROVED TO BE, ON REMOVAL, SCAR TISSUE.

The claimant now complains of constant pain in the palm and

WRIST OF HER LEFT HAND WHICH BECOMES WORSE UPON USING HER HAND AND 
HAS PRECLUDED HER FROM BAKING, SEWING, EMBROIDERING. CLAIMANT 
FEELS UNABLE TO RETURN TO WORK.

Claimant was referred to the Portland rehabilitation center and

NORMAN HICKMAN, PH. D, REPORTED CLAIMANT AS HAVING MILD PSYCHO
PATHOLOGY BECAUSE OF HER INJURY. HE STATED...

'She (MRS. WEIR) SEEMS GENUINELY CONCERNED WITH 
HER PREDICAMENT AND SEEMS TO BE GENUINE AND HONEST 
IN HER SYMPTOMS. *

The board, after reviewing the record before them, concurs with
THE HEARING OFFICER'S FINDING THAT CLAIMANT'S PERMANENT PARTIAL DIS
ABILITY DOES NOT EXCEED THAT AWARDED BY THE DETERMINATION ORDER. 
HOWEVER, THE BOARD DOES CONCLUDE THAT CLAIMANT SHOULD BE AFFORDED 
FURTHER PSYCHOLOGICAL COUNSELING WHICH MIGHT ASSIST CLAIMANT TO 
LEARN TO LIVE WITH HER DISABILITY AND RESUME GAINFUL EMPLOYMENT.

ORDER
The order of the hearing officer dated November 27, 1972, affirming 

THE AWARD OF PERMANENT PARTIAL DISABILITY OF 3 0 DEGREES OF THE LEFT 
FOREARM, IS AFFIRMED.

It IS HEREBY FURTHER ORDERED THAT THE EMPLOYER PROVIDE TO CLAIM
ANT, UNDER THE PROVISIONS OF ORS 6 56.24 5 , APPROPRIATE PSYCHOLOGICAL 
COUNSELING TO ASSIST IN CLAIMANT'S ADJUSTMENT TO HER DISABILITY.

Claimant's attorneys, galton and popick, are entitled to re
cover FROM CLAIMANT A FEE EQUAL TO 2 5 PERCENT OF THE COST OF PSY
CHOLOGICAL COUNSELING. IN NO EVENT SHALL THE FEE ALLOWED HEREBY 
EXCEED 1 , 500 DOLLARS MAXIMUM.

WCB CASE NO. 72-1826 MAY 25, 1973

JACK BOONE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT'S ATTYS. 
CHARLES PAULSON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's order

WHICH ALLOWED NO PENALTIES FOR LATE PAYMENT, NO FURTHER TEMPORARY 
TOTAL DISABILITY AND NO AWARD FOR PERMANENT PARTIAL DISABILITY-

ISSUES
(i) Should penalties be assessed for partial late payment of

TIME LOSS?

4 1



(2) Is CLAIMANT ENTITLED TO FURTHER TEMPORARY TOTAL DISABILITY?

(3) Is CLAIMANT ENTITLED TO AN AWARD OF PERMANENT PARTIAL DIS
ABILITY?

DISCUSSION
The board has reviewed the record AND CONSIDERED the contentions 

OF THE PARTIES RAISED IN THE BRIEFS. THE BOARD CONCLUDES THIS CLAIM 
WAS PROPERLY CLOSED AND THAT NO SUFFICIENT BASIS FOR REOPENING HAS 
BEEN SHOWN.

The lack of objective medical support for claimant's subjective

COMPLAINTS CAUSES THE BOARD TO CONCLUDE THAT CLAIMANT !S SUFFERING 
NO REAL DISABLING RESIDUAL FROM THE ACCIDENT IN QUESTION.

The BOARD ALSO AGREES WITH THE HEARING OFFICER" S DISPOSITION 
OF THE ISSUE OF PENALTIES AND FURTHERTIME LOSS. THUS, THE HEARING 
OFFICER’S ORDER SHOULD BE AFFIRMED IN ALL RESPECTS.

ORDER
The order of the hearing officer dated September 27, 1972 is

HEREBY AFFIRMED.

WCB CASE NO. 72-136 MAY 25, 1973 

GAYLE DIERDORFF, claimant
ALAN M. LEE, CLAIMANT* S ATTY.
KOSTA AND BRANT, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests review of a hearing officer's order approving

TERMINATION OF HER TEMPORARY TOTAL DISABILITY ON DECEMBER I, 19 7 1.

ISSUE
The issue is the alleged refusal of the employer to pay compen

sation AND-OR SUBMIT THE MATTER TO CLOSING AND EVALUATION.

DISCUSSION
Claimant is a 55 year old potato sorter who suffered a compen

sable NECK INJURY APRIL 16, 1971, WHEN SHE STRUCK HER HEAD ON A BEAM, 
DR. TENNYSON HER TREATING PHYSICIAN, DESCRIBED CLAIMANT’S INJURY AS 
A CERVICAL STRAIN WITH FUNCTIONAL OVERLAY.

Dr. TENNYSON RELEASED CLAIMANT FOR ’LIGHT* WORK AS OF DECEMBER 
1 , 1971. ON DECEMBER 2, 1971, UPON BEING ADVISED THAT THE DUTIES
INVOLVED IN HER REGUALR JOB CONSTITUTED LIGHT WORK, HE STATED SHE 
COULD RETURN TO HER REGULAR EMPLOYMENT. A SECOND PHYSICIAN, DR. 
KLUMP, ALSO AGREED CLAIMANT COULD RETURN TO HER REGULAR WORK. 
CLAIMANT HOWEVER, TESTIFIED THAT SHE HAD NOT BEEN ABLE TO DO SO.

The hearing officer concluded and the board concurs, that the
MEDICAL OPINION OF DRS. TENNYSON, AND KLUMP SUPPORTED A FINDING 
THAT CLAIMANT’S CONDITION JUSTIFIED TERMINATION OF TIME LOSS AS OF 
DECEMBER 1 , 19 7 1, IN ACCORDANCE WITH ORS 656.268 (2).
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It should be carefully noted that the board, in approving ter
mination of claimant's temporary total disability compensation, has
NOT PASSED ON THE QUESTION OF WHETHER CLAIMANT IS MEDICALLY STA
TIONARY, The occurrence of the two events is not necessarily sim
ultaneous AS A MATTER OF FACT AND THE PROVISIONS OF ORS 65 6,26 8 
RECOGNIZE THIS, THUS, THIS ORDER SHOULD NOT BE INTERPRETED AS DIS
PENSING WITH A CLOSURE PURSUANT TO ORS 656.268,

ORDER
The order of the hearing officer dated October 1 6 , 1 972 , is

HEREBY AFFIRMED.

WCB CASE NO, 72-2015 MAY 25, 1973

GARY G. HILL, claimant
COLLEY AND MORRAY, CLAIMANT* S ATTYS.
RHOTEN, RHOTEN AND SPEERSTRA, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer* s order

AFFIRMING THE DENIAL OF HIS CLAIM FOR KNEE INJURY, CONTENDING THE 
CLAIM IS COMPENSABLE AND ITS DENIAL WAS UNREASONABLE.

ISSUE
Did claimant suffer a compensable injury to his right knee?

DISCUSSION
The hearing officer affirmed the denial basically on the lack

OF PROOF OF CAUSAL CONNECTION.

UrIS V. SCD, 247 OR 42 0 ( 1 967) STATES...

* In the compensation cases holding medical testi
mony UNNECESSARY TO MAKE A PR IMA FACIE CASE OF 
CAUSATION, THE DISTINGUISHING FEATURES ARE AN 
UNCOMPLICATED SITUATION, THE IMMEDIATE APPEARANCE 
OF SYMPTOMS, THE PROMPT REPORTING OF THE OCCURRENCE 
BY THE WORKMAN TO HIS SUPERIOR AND CONSULTATION 
WITH A PHYSICIAN, AND THE FACT THAT THE PLAINTIFF 
WAS THERETOFORE IN GOOD HEALTH AND FREE FROM ANY 
DISABILITY OF THE KIND INVOLVED. A FURTHERRELEVANT 
FACTOR IS THE ABSENCE OF EXPERT TESTIMONY THAT THE 
ALLEGED PRECIPITATING EVENT COULD NOT HAVE BEEN 
THE CAUSE OF THE INJURY. *

The board concludes from its review thatt the hearing officer

CORRECTLY APPLIED THIS INTERPRETATION OF THE LAW TO THE FACTS AND 
HIS ORDER SHOULD THEREFORE BY AFFIRMED.

ORDER
The order of the hearing officer dated October 1 9 , 1 972 is

AFFIRMED.
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WCB CASE NO. 72-2622 MAY 29, 1973

JOHN C. LANE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT'S ATTYS. 
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant has requested board review of a hearing officer" s or
der WHICH ORDERED THE EMPLOYER TO ACCEPT CLAIMANT1 S CLAIM FOR IN
CREASED COMPENSATION ON ACCOUNT OF AGGRAVATION AND WHICH ESTABLISHED 
JUNE 2, 1 972 , AS THE BEGINNING DATE OF CLAIMANT* S TEMPORARY TOTAL 
DISABILITY, CONTENDING TIME LOSS SHOULD HAVE BEEN ALLOWED FROM 
APRIL 17,1972.

ISSUE
The only issue on review is the date on which temporary total

DISABILITY PAYMENTS SHOULD COMMENCE.

DISCUSSION
This claimant suffered a compensable low back injury on june 24,

1 969 , AND THE CLAIM WAS CLOSED ON JULY 1 5 , 1 970 BY A DETERMINATION
ORDER GRANTING CERTAIN DISABILITY BENEFITS.

Claimant presented a claim for aggravation to the employer’s

INSURANCE CARRIER ON JUNE 2 , 1 972 WITH A SUPPORTING MEDICAL REPORT 
FROM DR. A. GURNEY KIMBERLEY, DATED APRIL 1 7, 1 972 RECOMMENDING
A SPINAL FUSION. THE SPINAL FUSION WAS PERFORMED ON AUGUST 7 , 1 972.

Claimant filed a request for hearing on his claim for aggravation

SINCE THE EMPLOYER NEITHER DENIED NOR ACCEPTED THE CLAIM FOR AGGRA
VATION AND HIS FAILURE TO DO SO WITHIN 6 0 DAYS THEREBY CONSTITUTED 
A DE FACTO DENIAL OF THE CLAIM FOR AGGRAVATION.

Upon hearing claimant’s testimony at the hearing, the employer

THEREUPON ACCEPTED HIS CLAIM. THE HEARING OFFICER ORDERED PAYMENT 
OF TEMPORARY TOTAL DISABILITY TO BEGIN ON JUNE 2 , 1 972.

Prior to January i, 1 96 6 , the law relating to applications for

INCREASED COMPENSATION ON ACCOUNT OF AGGRAVATION PROVIDED...

* ORS 6 5 6.2 76

(4) No INCREASE OR REARRANGEMENT IN COMPENSATION SHALL 
BE OPERATIVE FOR ANY PERIOD PRIOR TO THE APPLICATION 
THEREFOR. *

That provision was repealed by section 95, chapter 2 8 5 Oregon 
LAWS OF 1 96 5 . THUS, THE HEARING OFFICER WAS NOT REQUIRED TO LIMIT 
CLAIMANT’S COMPENSATION TO THE PERIOD OF JUNE 2 , 1 972. SINCE 1965
THE QUESTION OF WHEN TEMPORARY TOTAL DISABILITY SHOULD COMMENCE 
IN AN AGGRAVATION SITUATION RELATES BASICALLY TO DECIDING WHEN THE 
CLAIMANT WAS NO LONGER ABLE TO CONTINUE IN HIS REGULAR EMPLOYMENT.

Dr. Kimberley’s report establishes that on april 17, 1972 claim
ant was unable to perform his ’regular employment’ which is the 
basis for entitlement to temporary total disability, dr. Kimberley’s 
report constitutes the first satisfactory evidence that claimant’s
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PREVIOUSLY STABLE CONDITION HAD CHANGED. THE BOARD CONCLUDES THAT 
CLAIMANT IS ENTITLED TO TEMPORARY TOTAL DISABILITY COMPENSATION 
COMMENCING ON APRIL 1 7 , 1 972 , RATHER THAN JUNE 2 , 1 972 AS FOUND BY 
THE HEARING OFFICER.

ORDER
The order of the hearing officer is modified to allow claimant

TIME LOSS BENEFITS COMMENCING AS OF APRIL 1 7, 1972 , RATHER THAN 
JUNE 2 , 1 972 . IN ALL OTHER RESPECTS, THE HEARING OFFICER’S ORDER 
IS AFFIRMED.

SAIF CLAIM NO. NC 44038 MAY 29, 1973

HARRY ISSEL, JR,, claimant
STATE ACCIDENT INSURANCE FUND, DEFENSE 
OWN MOTION DETERMINATION

This claim was filed for an injury of October 9 , 1 96 6 while 
CLAIMANT WAS EMPLOYED AS CHIEF OF POLICE FOR THE CITY OF COTTAGE 
GROVE.

The CLAIM WAS CLOSED DECEMBER 6 , 19 66 WITHOUT AN AWARD OF 
PERMANENT PARTIAL DISABILITY. THE STATE ACCIDENT INSURANCE FUND 
SUBSEQUENTLY REOPENED THE CLAIM FOR FURTHER TREATMENT. CLAIMANT 
UNDERWENT A LUMBAR LAMINECTOMY AUGUST 1 , 1972 AND WAS RELEASED 
TO RETURN TO REGULAR WORK DECEMBER 1 , 1 972.

Claimant is working and attending classes at Portland state
UNIVERSITY.

Dr. hockey’s CLOSING REPORT OF MAY 8, 1 973 , ALTHOUGH INDICATING 
CLAIMANT HAS A FULL RANGE OF BACK MOTION WITHOUT ANY PAIN, NO TEN
DERNESS IN THE BACK AND NO NEUROLOGICAL ABNORMALITIES, CONCLUDES 
HE DOES HAVE A ’VERY MINIMAL PERMANENT PARTIAL DISABILITY.’

ORDER
It IS THEREFORE ORDERED THAT CLAIMANT IS ENTITLED TEMPORARY 

TOTAL DISABILITY FOR THE PERIOD FROM APRIL 23 , 1 972 TO DECEMBER 1,
1 972 LESS TIME WORKED, AND AN AWARD OF 5 PERCENT LOSS OF AN ARM 
BY SEPARATION FOR UNSCHEDULED DISABILITY.

NOTICE OF APPEAL
Pursuant to ors 656.278...

The claimant has no right to a hearing, review or appeal on

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The state accident insurance fund may request a hearing on this
ORDER.

This order is final unless within 3 0 days from the date hereof

THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 
A HEARIN G.
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WCB CASE NO. 72-682 MAY 29, 1973

KEITH J. BISHOP, CLAIMANT
HIBBARD, CALDWELL, CANNING AND SCHULTZ, CLAIMANT* S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

Claimant requests board review of a heari ng officer's order

WHICH AWARDED HIM 25 PERCENT LOSS OF THE LEFT LEG CONTENDING HIS 
DISABILITY EXCEEDS THAT AWARDED.

ISSUE

What is the extent of claimant’s permanent disability?

DISCUSSION

Claimant is a 38 year old cement finisher who suffered an in
jury TO HIS LEFT LEG ON JUNE 2, 1 970 , WHILE WORKING FOR CASCADE 
CONSTRUCTION COMPANY ON A ROAD PROJECT NEAR WILSONVILLE, OREGON.

In SPITE OF EXCELLENT MEDICAL TREATMENT CLAIMANT IS LEFT WITH 
RESIDUAL PERMANENT IMPAIRMENT CONSISTING OF TENDERNESS ABOUT THE 
KNEE, LIGAMENTOUS LAXITY AND CHONDROMALACIA. A PATELLECTOMY 
MAY EVENTUALLY BE REQUIRED B UT HIS PRESENT CONDITION DOES NOT NOW 
WARRANT THE PROCEDURE.

Although claimant is a highly motivated workman, his residual
IMPAIRMENT HAS PROVED TO BE A REAL HANDICAP IN PERFORMING HIS TRADE. 
HOWEVER, THE TEST FOR RATING DISABILITY IN THE EXTREMITIES IS BASED 
ON LOSS OF PHYSICAL FUNCTION NOT ON LOSS OF EARNING CAPACITY AND 
THUS THE BOARD IS RESTRICTED IN CONSIDERING THE DISABLING EFFECT OF 
THIS INJURY.

Having reviewed the record de novo, the board concurs with the 
RATING OF DISABILITY MADE BY THE HEARING OFFICER AND THEREFORE CON
CLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated December 11 , 1972 is
HEREBY AFFIRMED.

WCB CASE NO. 72—3122 JUNE 1, 1973 
ALB ERT GREEN, CLAIMANT
ORDER OF DISMISSAL

On MAY 9 , 1 973 THE FUND MOVED TO DISMISS THE CLAIMANT’S 
REQUEST FOR REVIEW ON THE GROUNDS THAT THE CLAIMANT FAILED TO 
PROPERLY PERFECT AN APPEAL. ON MAY 16, 1973 THE BOARD GRANTED
CLAIMANT 1 0 DAYS WITHIN WHICH TO RESPOND TO THE MATTER. NO 
RESPONSE WAS MADE.

H appears that the request for review was not served on the
OTHER PARTIES WITHIN THE TIME REQUIRED BY LAW AND THUS. THE BOARD 
LACKS JURISDICTION TO REVIEW.

The order on review is dismissed.
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WCB CASE NO. 72-2051 MAY 29, 1973

TODD W. DUBELL, DECEASED
COONS, MALAGON AND COLE, CLAIMANT’S ATTYS. 
PHILIP A. MONGRAIN, DEFENSE ATTY.
ORDER ON REVIEW

Reviewed by commissioners wilson and sloan,

The beneficiaries request board review of a hearing officer’s
ORDER DISMISSING THEIR CLAIM FOR BENEFITS.

ISSUE
Are the beneficiaries entitled to entry of an award of perma

nent DISABILITY UNDER THE CIRCUMSTANCES OF THE INSTANT CASE?

DISCUSSION

Despite the excellent argument filed on behalf of the benefi
ciaries, THE BOARD CONCLUDES THE RULINGS IN MAJORS V. SAIF, 3 OR APP
505 (1970) AND MARSHALL V, SAIF, 9 4 OR ADV SH 1 4 0 0 ,--------OR APP-------- ( 1 972)
WHICH DO RELY ON FERT1G V. SCD, 2 54 OR 1 36 ( 1 969) APPLY TO DEFEAT
THE BENEFICIARIES ARGUMENT.

The order of the hearing officer should be affirmed.

ORDER
The order of the hearing officer dated January 23, 1973 is affirmed.

WCB CASE NO. 72-2246 MAY 29, 1973

RICHARD E. DONKERS, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
KEITH SKELTON, OEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order

WHICH AFFIRMED A DETERMINATION ORDER GRANTING HIM 16 DEGREES (5 
PERCENT) FOR UNSCHEDULED DISABILITY TO THE LOW BACK, 4 0.5 DEGREES 
(30 PERCENT) PARTIAL LOSS RIGHT FOOT, 20.25 DEGREES (15 PERCENT) PA 
PARTIAL LOSS OF LEFT FOOT.

ISSUE
What is the extent of claimant’s permanent partial disability?

DISCUSSION
Giving weight to the hearing officer’s observations of claimant’s

CREDIBILITY, THE BOARD CONCURS WITH THE FINDING OF THE HEARING OFFICER 
AND ADOPTS HIS ORDER AFFIRMING THE AWARDS OF DISABILITY MADE BY THE 
DETERMINATION ORDER.
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t 1972 IS

ORDER
The order of the hearing officer dated November m

HEREBY AFFIRMED,

SAIF CLAIM NO. AB 114432 MAY 29, 1973

DONALD F. RUDISIL, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND NEALY, CLAIMANT* S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
OWN MOTION DETERMINATION

This CLAIM WAS FILED FOR AN INJURY SUSTAINED MARCH 1 2 , 1 965. 
CLAIMANT HAS UNDERGONE TWO LAMINECTOMIES, ONE IN 1 965 AND ONE IN 
1 967, HE HAS BEEN AWARDED PERMANENT PARTIAL DISABILITY EQUAL TO 
5 0 PERCENT LOSS OF AN ARM FOR UNSCHEDULED DISABILITY,

On MAY 13, 197 1 CLAIMANT WAS ADVISED BY THE STATE ACCIDENT IN

SURANCE FUND THAT HIS CLAIM WAS REOPENED AND A CERVICAL ARTHRODESIS 
WAS AUTHORIZED,

By REPORT OF MAY I, 1 9 73 , DR, ROY hanfor states claimant has 
NOT UNDERGONE THE AUTHORIZED SURGERY AND WISHES TO FOREGO IT UNTIL 
A FUTURE TIME,

ORDER
It is therefore ordered claimant is entitled to temporary total

DISABILITY FROM JANUARY 2 7 , 1 97 1 TO APRIL 2 0 , 1 973 , AND AN ADDITIONAL
AWARD FOR PERMANENT PARTIAL DISABILITY EQUAL TO 10 PERCENT LOSS OF 
AN ARM FOR UNSCHEDULED DISABILITY, MAKING A TOTAL AWARD FOR PERMA
NENT PARTIAL DISABILITY EQUAL TO 6 0 PERCENT LOSS OF AN ARM FOR UN
SCHEDULED DISABILITY,

NOTICE OF APPEAL
Pursuant to ors 656.278,,,

The claimant has no right to a hearing, review or appeal on this

AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The state accident insurance fund may request a hearing on this
ORDER.

This order is final unless within 30 days from the date hereof

THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 
A HEARING,

WCB CASE NO. 72-2187 MAY 29, 1973 

CECIL MCCARTY, claimant
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.
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Claimant seeks board review of a hearing officer1 s order which

SUSTAINED THE DENIAL OF HIS CLAIM.

ISSUE
Did CLAIMANT SUSTAIN a NEW COMPENSABLE INJURY JULY 24, 1 9 72 , OR

WAS IT A AGGRAVATION OF A PREEXISTING CONDITION?

DISCUSSION
The appellant agrees that the hearing officer correctly found

THE FACTS BUT HE ARGUES THAT THEY SHOW A NEW INJURY WITHIN THE 
MEANING OF THE OREGON WORKMEN'S COMPENSATION LAW RATHER THAN AN 
AGGRAVATION AS FOUND BY THE HEARING OFFICER.

Wrestling 24 foot long 6 inch by 14 inch beams unquestionably

PUTS GREAT STRESS ON THE SPINAL COLUMN AND1 ITS SUPPORTING MUSCLES 
AND LIGAMENTS. DR. DEGGE REPORTS WHEN HE SAW CLAIMANT ON JULY 25,
1 972 , THAT CLAIMANT WAS COMPLAINING OF * ACUTE, RECURRENT BACK 
ACHES*. ORDINARILY WHEN A PHYSICIAN USES THE WORD 'ACUTE*, HE IN
TENDS TO DENOTE A CONDITION OF SUDDEN ONSET, BUT SHORT AND RELE- 
TIVELY SEVERE DURATION. DR. DEGGE ALSO CALLED THE INCIDENT IN QUES
TION THE ’CURRENT’ INJURY WHICH DENOTES A NEW ACCIDENT.

The INHERENT NATURE OF THE WORK IN QUESTION PLUS DR. DEGGES* 
CHARACTERIZATION OF THE PHYSICAL CONSEQUENCES TO THE CLAIMANT,
LEADS THE BOARD TO CONCLUDE WITHOUT QUESTION THAT CLAIMANT SUFFERED 
A NEW COMPENSABLE INJURY ON JULY 2 4 , 1 972 .

For the reasons stated, the order of the hearing officer si ould

BE REVERSED AND THE CLAIM REMANDED TO THE EMPLOYER FOR PAYMENT 
OF COMPENSATION AS REQUIRED BY LAW.

ORDER
The order of the hearing officer dated November i

HEREBY REVERSED AND THE CLAIMANT'S CLAIM IS REMANDED 
PLOYER FOR ACCEPTANCE AND PAYMENT OF BENEFITS IN ACCC 
THE WORKMEN'S COMPENSATION LAW.

Counsel for the claimant is awarded a reasonable
IN THE AMOUNT OF 7 50 DOLLARS PAYABLE BY THE EMPLOYER 
VICES AT THE HEARING AND A BOARD REVIEW.

WCB CASE NO. 72-892 MAY 29, 1973 

BILLY J. WALLS, CLAIMANT
WILLNER, BENNETT AND LEONARD, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE AVTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant appeals the hearing officer's order which

THE DENIAL OF AGGRAVATION AND DISMISSED THE REQUEST FOR

ISSUE
Has claimant suffered an aggravation of his compensable low

BACK INJURY?

SUSTAINED
HEARING.

3 , 1972 
) TO THE 
DRDANCE

, IS
EM-
WITH

ATTORNEY FEE 
FOR HIS SER —
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DISCUSSION
Claimant sustained a compensable injury august 12, 1 96 8 , while

EMPLOYED BY ESCO CORPORATION.

Following a denial by the state accident insurance fund of a

CLAIM FOR COMPENSATION ON ACCOUNT OF AGGRAVATION, A HEARING WAS 
HELD ON THE ISSUE OF JURISDICTION. BY HIS ORDER OF JULY 1 3 , 1 972 , THE
HEARING OFFICER FOUND CLAIMANT HAD SATISFIED THE JURISDICTIONAL RE
QUIREMENTS OF THE AGGRAVATION STATUTE AND THE CLAIM SHOULD BE HEARD 
ON THE MERITS.

At THE HEARING CLAIMANT GAVE A DETAILED MEDICAL HISTORY WHICH 
WAS CONFLICTING WITH THE HISTORY GIVEN BY DR. PARROTT. THE CLAIM
ANT ATTEMPTED TO EXPLAIN HIS MAKING CLAIM UNDER A NON-OCCUPATIONBL 
INSURANCE POLICY AS HAVING BEEN DONE UPON THE ADVICE OF HIS EMPLOYER* S 
SAFETY DIRECTOR.

The hearing officer found a complete lack of credibility in 
claimant’s testimony and found that claimant had failed TO SUSTAIN 
the burden of proving an aggravation.

Having reviewed the record de novo in light of the hearing offi
cer’s observations of claimant’s credibility, the board concurs with 
his findings and conclusions and concludes his order should be
AFFIRMED.

ORDER
The ORDER OF THE HEARING OFFICER DATED OCTOBER 17, 

HEREBY affirmed.
1972 IS

WCB CASE NO. 68-141 MAY 30, 1973

MICHAEL G. DARDIS, claimant
EMPLOYERS INSURANCE OF WAUSAU, DEFENSE 
OWN MOTION ORDER

On MAY 9 , 1 96 6 CLAIMANT SUFFERED A LOW BACK INJURY ARISING OUT

OF AND IN THE COURSE OF HIM WMPLOYMENT BY GOULD NATIONAL BATTERIES, 
INC. IN SALEM, OREGON. THE FIRST CLOSURE OF HIS CLAIM OCCURRED ON 
NOVEMBER 21, 1967. THE FIVE YEAR PERIOD FOR FILING A CLAIM OF AGGRA
VATION ACCORDINGLY EXPIRED ON NOVEMBER 2 1 , 1 9 7 2 .

On FEBRUARY 21, 1973, THE BOARD RECEIVED A LETTER FROM CLAIM
ANT SEEKING ’own motion’ REOPENING OF HIS CLAIM FOR TREATMENT OF 
NEWLY DEVELOPED PROBLEMS.

Claimant has now submitted two medical reports, the first, a

REPORT FROM DR. JOHN RAAF DATED APRIL 4 , 1 9 73 AND THE SECOND, A
REPORT FROM DR. DUDLEY BRIGHT, CLAIMANT’S TREATING PHYSICIAN, DATED 
MAY II , 1 973.

These reports, attached hereto as exhibit * a’ and ’ b’ respec-
T IVELY, ARE INCORPORATED AS A PART OF THIS ORDER.

These reports adequately support the claimant’s request for
OWN MOTION RELIEF.
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ORDER
Claimant’s claim for injuries occurring on may 9 , i 966 is hereby

remanded to employer’s INSURANCE OF WAUSAU ACTING as the work^
MEN. S COMPENSATION INSURANCE CARRIER FOR GOULD NATIONAL BATTERIES, 
INC. FOR REOPENING AS OF NOVEMBER 1 3 , 1 9 72 AND THE PROVISION OF BENE
FITS UNTIL HIS CONDITION AGAIN BECOMES MEDICALLY STATIONARY.

NOTICE OF APPEAL
Pursuant to ors 656.278...

The claimant has no right to a hearing, review or appeal on

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The employer may request a hearing on this order.

This order is final unless within 30 days from the date hereof

THE EMPLOYER APPEALS THIS ORDER BY REQUESTING A HEARING.

WCB CASE NO. 69-321 MAY 30, 1973

CLYDE R. STAIGER, claimant
A, C. ROLL, CLAIMANT’S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's order 
finding him permanently partially disabled rather than permanently
TOTALLY DISABLED. HE ALSO OBJECTS TO THE HEARING OFFICER1 S FAILURE 
TO AWARD COMPENSATION BETWEEN JANUARY 1 6 , 1 96 9 AND OCTOBER 2 0 , 1 96 9
AND TO HIS REFUSAL TO REQUIRE THE STATE ACCIDENT INSURANCE FUND TO 
PAY THE COST OF A CERTAIN MEDICAL REPORT.

ISSUES
(i ) What is the extent of claimant’s permanent disability?

(2) Is the state accident insurance fund responsible for dr.
GEORGE C. D. KJAERS' MEDICAL REPORT?

(3) Is COMPENSATION OWING FOR THE PERIOD JANUARY 1 6 , 1 96 9 TO
OCTOBER 2 0 , 1 96 9?

DISCUSSION
After reviewing the record de novo and studying the briefs sub

mitted THE BOARD CONCURS WITH THE FINDINGS AND CONCLUSIONS OF THE 
HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED IN ITS 
ENTIRETY.

ORDER
The order of the hearing OFFICER DATED AUGUST 24 ,
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WCB CASE NO. 72-2856. . JUNE1, 1973

CASMER FERGEL, decedent
POAAI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY EMPLOYER

On APRIL 23 , 1 973 THE EMPLOYER REQUESTED BOARD REVIEW OF A
HEARING OFFICER'S ORDER ALLOWING THE CLAIM OF THE BENEFICIARIES IN 
THE ABOVE-ENTITLED CASE FOR WORKMEN'S COMPENSATION BENEFITS ARISING 
OUT OF THE DECEDENT' S DEATH.

On MAY 3 0 , 1 9 73 THE BOARD RECEIVED A JOINT PETITION AND ORDER OF

BONA FIDE DISPUTE SETTLE MTN WHEREIN THE PARTIES TO THIS DISPUTE HAVE 
AGREED TO SETTLE AND COMPROMISE THE MATTER IN ACCORDANCE WITH THE 
TERMS OF THE JOINT PETITION WHICH IS ATTACHED HERETO AS EXHIBIT ' A1 ,

The BOARD, BEING NOW FULLY ADVISED, CONCLUDES THE AGREEMENT 
IS FAIR AND EQUITABLE TO BOTH PARTIES.

ORDER

It IS THEREFORE ACCORDINGLY ORDERED THAT THE JOINT PETITION AND 
ORDER OF BONA FIDE DISPUTE SETTLEMENT BE EXECUTED ACCORDING TO 
ITS TERMS.

The REQUEST FOR REVIEW NOW PENDING BEFORE THE BOARD IS HEREBY 
DISMISSED.

SETTLEMENT

FACTS

For a resume of facts which explain the dispute concerning com
pensability THE BOARD IS URGED TO REVIEW THE OPINION AND ORDER OF 
ITS HEARING OFFICER, A COPY OF WHICH IS APPENDED HERETO AND MADE 
APART OF THIS JOINT PETITION.

Subsequent to receipt of the hearing officer's opinion and order

EMPLOYER TIMELY FILED A REQUEST FOR BOARD REVIEW, URGING REVERSAL 
OF THE HEARING OFFICER' S FINDING, TO-WIT. . . THAT THE NERVOUSNESS 
FOLLOWING A COMPENSABLE INJURY OF OCTOBER 28, 1970, WAS CAUSED BY 
SAID INJURY AND WAS A MATERIAL, CONTRIBUTING FACTOR WHICH ' AT A MIN
IMUM* AGGRAVATED THE DECEDENT'S HEART CONDITION CAUSING DEATH.

The PARTIES AGREE THAT A BONA FIDE DISPUTE EXISTS CONCERNING 
COMPENSABILITY OF DECEDENT'S HEART ATTACK AND EACH HAS EVIDENCE 
SUSTAINING ITS VIEW.

PETITION

Claimant, isabelle h. fergel, wife and beneficiary of casmer

FERGEL, ACTING FOR HERSELF AND AS A GUARDIAN OF THE CHILDRE OF THE 
DECEDENT, IN PERSON AND BY HER ATTORNEY, DAN O'LEARY ( POZ 21, WILSON 
AND ATCHISON) , AND RESPONDENT, BOISE CASCADE CORPORATION, IN PERSON 
AND BY ITS ATTORNEY, ROBERT E. JOSEPH, JR. (SOUTHER, SPAULDING, 
KINSEY, WILLIAMSON AND SCHWABE) , NOW MAKE THIS JOINT PETITION TO 
THE BOARD AND STATE...

i . Isabelle h. fergel and boise cascade corporation have entered

INTO AN AGREEMENT TO DISPOSE OF THIS CLAIM FOR THE TOTAL SUM OF
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SEVENTEEN THOUSAND FIVE HUNDRED TWENTY DOLLARS (17,520 DOLLARS), 
SAID SUM TO INCLUDE ALL 'BENEFITS* AND ATTORNEY FEES,

2. THE PARTIES AGREE THAT TWO THOUSAND FIVE HUNDRED TWENTY 
DOLLARS (2,52 0 DOLLARS) OF THE SETTLEMENT AMOUNT HAS ALREADY 
BEEN PAID TO CLAIMANT LEAVING A BALANCE OF FIFTEEN THOUSAND DOLLARS 
(15,000 DOLLARS) DUE AND PAYABLE.

3. The parties further agree that from the SETTLEMENT proceeds 
TWO THOUSAND DOLLARS (2 , 0 00 DOLLARS) SHALL BE PAID TO THE FIRM OF 
POZZI, WILSON AND ATCHISON AS A REASONABLE AND PROPER ATTORNEYS 
FEE.

4. Both claimant and respondent state that this joint petition
FOR SETTLEMENT IS BEING FILED PURSUANT TO ORS 6 56 . 2 89 (4 ) AUTHOR
IZING REASONABLE DISPOSITION OF DISPUTED CLAIMS.

5. All parties understand that if this payment is approved by 
THE BOARD AND PAYMENT MADE THEREUNDER, SAID PAYMENT IS IN FULL, 
FINAL, AND COMPLETE SETTLEMENT OF ALL CLAIMS WHICH CLAIMANT OR
HER CHILDREN HAVE OR MAY HAVE AGAINST RESPONDENT FOR INJURIES CLAIMED 
OR THEIR RESULTS, INCLUDING ATTORNEYS FEES, AND ALL 'BENEFITS* UNDER 
THE WORKMEN'S COMPENSATION LAW AND THAT SHE AND HER CHILDREN WILL 
CONSIDER SAID AWARD AS BEING FINAL.

6. It IS EXPRESSLY UNDERSTOOD AND AGREED BY ALL PARTIES THAT 
THIS IS A SETTLEMENT OF A DOUBTFUL AND DISPUTED CLAIM AND IS NOT AN 
ADMISSION OF LIABILITY ON THE PART OF THE RESPONDENT, BY WHOM LIA
BILITY IS EXPRESSLY DENIED, THAT IT IS A SETTLEMENT OF ANY AND ALL 
CLAIMS WHETHER SPECIFICALLY MENTIONED HEREIN OR NOT, UNDER THE 
WORKMEN* S COMPENSATION LAW.

Wherefore, the parties hereby stipulate to and join in this pe
tition TO THE BOARD TO APPROVE THE FOREGOING SETTLEMENT AND TO 
AUTHORIZE PAYMENT OF THE SUMS SET FORTH ABOVE PURSUANT TO ORS 
6 5 6.2 89 (4 ) IN FULL AND FINAL SETTLEMENT BETWEEN THE PARTIES AND
TO ISSUE AN ORDER APPROVING THIS COMPROMISE AND WITHDRAWING THIS 
CLAIM.

WCB CASE NO. 72-1628 JUNE 1, 1973 

RUSSELL LEERS, claimant
POZZI, WILSON, AND ATCHISON, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson, sloan and moore.

The state accident insurance fund requests board review of a
HEARING OFFICER'S ORDER WHICH AWARDED PENALTIES AND ATTORNEY FEES 
FOR DELAY IN PAYMENT OF TIME LOSS.

ISSUE

Did the state accident insurance fund unreasonably delay pay
ment OF TIME LOSS BENEFITS SO AS TO ENTITLE CLAIMANT TO PENALTIES 
AND ATTORNEY FEES?
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DISCUSSION

A MAJORITY OF THE BOARD CONCLUDES THE FUND FAILED TO PROPERLY 
DISCHARGE ITS DUTY TO DILIGENTLY PROCESS THE CLAIM WHEN IT IGNORED 
THE ADDENDUM TO DR. JOE DAVIS1 LETTER OF MAY 2 , 1 972 WHICH STATES. . .

' Subsequent to the dictation fo the above- 
captioned REPORT, THIS MAN HAS BEEN IN THE 
OFFICE AND HE IS HAVING SYMPTOMS AND HE IS 
NOT WORKING, AS INDICATED. SINCE DR. LANGSTON 
HAS A SUGGESTION THAT MIGHT LEAD TO MANAGEMENT 
IN THIS MAN*S INSTANCE, I HAVE RECOMMENDED TO 
MR. LEERS THAT HE CONSULT DR. LANGSTON FOR 
DR. LANGSTON TO CONTINUE HIS DIAGNOSIS AND 
TREATMENT AS HE FELT INDICATED.' JBD (JOINT EXH 22)

Time loss payments could and should have been made long before
JUNE 2 2 , 1 97 2 . AS THE HEARING OFFICER CORRECTLY POINTS OUT, THE FACT
THAT CLAIMANT WAS RECEIVING PERMANENT PARTIAL DISABILITY PAYMENTS 
DOES NOT EXCUSE THE FUND FROM INSTITUTING TIMELY PAYMENT OF TIME 
LOSS.

The majority of the board concurs with the hearing officer's

FINDINGS THAT THE STATE ACCIDENT INSURANCE FUND HAD UNREASONABLY 
DELAYED THE PAYMENT OF TIME LOSS TO CLAIMANT AND CONCLUDES HIS 
ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated October 6, 1972 is hereby
AFF IRMED.

Claimant's counsel is awarded a reasonable attorney fee in the

SUM OF 2 5 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

COMMISSIONER1 S DISSENT

Commissioner george a. moore dissents as follows...

ORS 6 56.2 6 2 ( 8) If THE FUND OR THE DIRECT RESPONSIBILITY EM

PLOYER UNREASONABLY DELAYS OR UNREASONABLY REFUSES TO PAY COMPEN
SATION, OR UNREASONABLY DELAYS ACCEPTANCE OR DENIAL OF A CLAIM,
IT SHALL BE LIABLE FOR AN ADDITIONAL AMOUNT OF UP TO 2 5 PERCENT OF 
THE AMOUNTS THEN DUE PLUS ANY ATTORNEY FEES WHICH MAY BE ASSESSED 
UNDER ORS 6 5 6.3 82 .

ORS 6 5 6.3 8 2 ( 1 ) If A DIRECT RESPONSIBILITY EMPLOYER OR THE;

STATE ACCIDENT INSURANCE FUND REFUSES TO PAY COMPENSATION pUE UNDER 
AN ORDER OF A HEARING OFFICER, BOARD OR COURT, OR OTHERWISE UNREA
SONABLY RESISTS THE PAYMENT OF COMPENSATION, THE EMPLOYER OR 
FUND SHALL PAY TO THE CLAIMANT OR HIS ATTORNEY A REASONABLE ATTOR
NEY'S FEE AS PROVIDED IN SUBSECTION (2) OF THIS SECTION...

These two sections together describe the issues appealed in

THIS MATTER.

The history of the claim reveals that the injury was accepted 
AS COMPENSABLE AND BENEFITS WERE PROMPTLY PAID THROUGHOUT THE 
DURATION including medical, time loss and permanent disability, a
PERIOD OF CONFUSION TOOK PLACE FOR APPROXIMATELY TWO AND ONE-HALF 
MONTHS BETWEEN APRIL AND MID-JUNE WHEN, WITHIN TEN DAYS OF A CLOr- 
SING AND EVALUATION CLOSING ORDER, THE CLAIMANT'S ATTORNEY WROTE
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THE STATE ACCIDENT INSURANCE FUND DEMANDING REOPENING FOR ADDITIONAL. 
MEDICAL AND TIME LOSS WITHOUT INCLUDING MEDICAL CORROBORATION, IN 
FACT, THE LETTER WAS WRITTEN ON THE IDENTICAL DAY THAT AN EXAMINA
TION WAS MADE OF THE CLAIMANT AND FROM WHICH THE EXAMINING PHYSI
CIAN OPINED THE CLAIMANT’S CONDITION STATIONARY.

Five weeks later the claimant’s attorney again demanded reop
ening ALLEGING HIS CLIENT WAS HOSPITALIZED FOR TREATMENT BETWEEN 
MAY 2 AND MAY 15 BY A DOCTOR WHOSE FINDINGS IN POSSESSION OF THE 
FUND WERE FROM AN EXAMINATION MADE BEFORE THE CLOSING AND EVALUA
TION DEGERMINATION MENTIONED ABOVE. THE FUND REQUESTED MEDICAL 
VERIFICATION OF THE TREATING DOCTOR AND WITHIN THREE DAYS OF RECEIPT 
OF THAT VERIFICATION, PAID TIME LOSS FOR THE PERIOD MAY 2 TO MAY 15, 
AND FOUR DAYS LATER PAID TIME LOSS FROM APRIL 10 TO MAY 2 , WHICH IS 
THE PERIOD COVERED IN THE ORIGINAL DEMAND LETTER. IT SHOULD BE BORN 
IN MIND, THAT THROUGHOUT THIS PERIOD THE CLAIMANT WAS RECEIVING PER
IODICAL PAYMENTS OF PERMANENT DISABILITY IN ACCORDANCE WITH THE 
CLOSING AND EVALUATION AWARD.

From the above mshmash of circumstances, the hearing officer

DETERMINED THAT BECAUSE THE FUND RECEIVED THE REPORT WHICH REVEALED 
THE RESULTS OF THE EXAMINATION BEFORE THE DATE OF THE CLOSING AND 
EVALUATION ORDER ON MAY 17TH, AND FAILED TO INSTITUTE TIME LOSS PAY
MENTS BEFORE JUNE 2 2 ND, THEY WERE GUILTY OF UNREASONABLY DELAYING 
OR UNREASONABLY REFUSING TO PAY COMPENSATION AND THEREFORE ENTITLED 
TO BE PENALIZED 2 5 PERCENT OF THE TIME LOSS PAYMENT AND ENTITLED TO 
ASSUME THE OBLIGATION OF PAYING ATTORNEY’S FEES IN THE ABOUNT OF 
600 DOLLARS.

In THIS REVIEWER’ S OPINION, THE STATE ACCIDENT INSURANCE FUND 
WAS ACTING AS A PRUDENT CUSTOIDIAN OF FUNDS WHO REQUIRED CORRO
BORATIVE PROOF OF LOSS BEFORE RELINQUISHING MONIES ENTRUSTED TO IT 
MEANWHILE NOT EXERTING UNDE U ECONOMIC PRESSURE UPON THE WORKER 
WHO CONTINUED TO RECEIVE HIS PERIODICAL PAYMENTS OF PERMANENT PAR
TIAL DISABILITY. THEREFORE, I RESPECTFULLY DISSENT FROM A MAJORITY 
OF TEE BOARD AND WOULD RECOMMEND REVERSING THE HE AR I N G O FF IC E R ' S 
ORDER WITH RESPECT TO PENALTY AND ATTORNEY FEE ASSESSMENT.

WCB CASE NO. 72-28 JUNE 1, 1973 

SIMONA GONZALEZ, claimant
MIKE DYE, CLAIMANT’S ATTY.
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan,

Claimant requests board review of a hearing officer’s order

WHICH GRANTED AN AWARD OF 3 2 DEGREES OF 10 PERCENT FOR UNSCHEDULED 
DISABILITY CONTENDING HER DISABILITY EXCEEDS THAT AWARDED.

ISSUE

What is claimant’s extent of permanent partial disability?

DISCUSSION

This claimant, a then 55 year old widow suffered a compensable
INJURY TO HER LOW BACK ON APRIL 14, 1971.
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Claimant is a woman of Mexican descent with limited education.
HER PRIOR WORK EXPERIENCE IS LIMITED TO FARM FIELD WORK OR GENERAL
HOUSEWORK. claimant has a multiplicity of medical complaints and
HER PROBLEM OF OBESITY ARE CONTRIBUTING FACTORS TO HER BACK DIS
ABILITY.

The HEARING OFFICER SEGREGATED THAT PORTION OF CLAIMANT'S DIS
ABILITY ATTRIBUTABLE TO THE INDUSTRIAL INJURY AND CONCLUDED CLAIMANT 
WAS ENTITLED TO 1 0 PERCENT LOSS OF THE WORKMAN FOR UNSCHEDULED 
DISABILITY.

Upon de novo review, the board concurs with the finding and con
clusions OF THE HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE 
AFFIRMED.

ORDER

The order of the hearing officer dated December 8, 1972, is 
HEREBY AFFIRMED.

The claim was closed without an award or permanent partial
DISABILITY.

WCB CASE NO. 72-1212 JUNE 1,1973

BONNIE L. VANCE, claimant
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
ORDER OF REMAND

This case is now before the board on claimant's request for

REV IEW.

Both parties have now requested the board to remand the case
TO THE HEARING OFFICER FOR THE PURPOSE OF HAVING CLAIMANT EXAMINED 
AND TESTED AT THE DISABILITY PREVENTION DIVISION IN PORTLAND AND FOR 
THE TAKING OF FURTHER EVIDENCE AND REDETERMINATION BY THE HEARING 
OFFICER UPON THE COMPLETION OF THIS EXAMINATION.

It is therefore, ordered that the case be remanded to the hearing

OFFICER FOR THE PURPOSES SET FORTH ABOVE.
WCB CASE NO. 72-2616 JUNE 1, 1973 

JAMES R, SMITH, claimant
POZZI, WILSON, AND ATCHISON, CLAIMANT'S ATTYS.
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order

WHICH GRANTED CLAIMANT AN INCREASE OF 12 DEGREES FOR PERMANENT 
PARTIAL DISABILITY OF HIS LEFT INDEX FINGER CONTENDING HE IS ALSO 
ENTITLED TO AN AWARD BASED ON LOSS.

ISSUE

Is CLAIMANT ENTITLED TO COMPENSATION 
THE THUMB?
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DISCUSSION
Claimant suffered a compensable injury may 19, 1972, which

REQUIRED A SURGICAL AMPUTATION INTO THE DISTAL INTE R PH ALANGE AL JOINT 
OF THE LEFT INDEX FINGER.

After convalescence a determination order granted 6 degrees,
OR 2 5 PERCENT OF THE MAXIMUM ALLOWABLE, FOR IMPAIRMENT OF THE LEFT 
INDEX FINGER.

After the hearing, claimant was awarded an additional 12 degrees.

The board, on review, agrees with the order of the hearing of
ficer AND FINDS THE AWARD OF 12 DEGREES ADEQUATELY COMPENSATED FOR 
ANY LOSS OF OPPOSITION AS WELL AS SENSITIVITY.

ORDER
The order of the hearing officer dated January 3, 1973, is hereby

AFFIRMED.

WCB CASE NO. 72-1228 JUNE!, 1973

AMIEL D. ELLIOTT, claimant
WILLIAM KELLUM, CLAIMANT* S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REIVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order

WHICH AFFIRMED THE DETERMINATION ORDER AWARDING NO PERMANENT PAR
TIAL DISABILITY.

ISSUE
What is the extent of claimant's permanent partial disability?

DISCUSSION
This 19 year old service station attendant slipped on some oil

ON FEBRUARY 2 6 , 1 972 , SUFFERING A LUMBOSACRAL STRAIN. THE TREATING 
PHYSICIAN RELEASED CLAIMANT FOR WORK MARCH 6 , 1 972 , STATEING THERE
WOULD BE NO PERMANENT IMPAIRMENT FROM THE INJURY.

A DETERMINATION ORDER MADE NO AWARD FOR PERMANENT PARTIAL 
DISABILITY.

Upon hearing, claimant's credibility was found wanting in almost

ALL AREAS OF TESTIMONY AND THE HEARING OFFICER MADE NO AWARD FOR 
PERMANENT PARTIAL DISABILITY.

The BOARD CONCURS WITH THESE FINDINGS AND AFFIRMS THE ORDER OF 
THE HEARING OFFICER.

ORDER

The order of the hearing officer dated august 22,
AFFIRMED.
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1973WCB CASE NO. 72-2397 JUNE 1,

CHARLES HENDERSON, CLAIMANT
PECO, INC., CLAIMANT* S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer* s order, which
DID NOT INCREASE A PREVIOUS AWARD FOR PERMANENT DISABILITY.

ISSUE

What is the extent of claimant’s permanent partial disability?

DISCUSSION

This 32 year old workman sustained a compensable back injury 
IN OCTOBER, 1 96 7 , WHICH RESULTED IN TWO LAMINECTOMIES AND A SPINAL 
FUSION. HE RECEIVED AN AWARD OF 2 5 PERCENT LOSS OF THE WORKMAN 
FOR UNSCHEDULED DISABILITY.

Claimant has not cooperated with the division of vocational re
habilitation WITH THEIR RATHER EXTENSIVE EFFORTS IN RETRAINING.

The hearing officer found claimant evasive and at times belliger
ent ON THE WITNESS STAND. THE HEARING OFFICER CONCLUDED THAT CLAIM
ANT WAS UNINTERESTED IN UTILIZING HIS INTELLIGENCE AND APTITUDES 
TOWARDS RETURN TO THE LABOR MARKET. THE HEARING OFFICER, WEIGHING 
THE CLAIMANT’S DEMEANOR AND THE MEDICAL EVIDENCE, CONCLUDED THE 
CLAIMANT’S DISABILITY DID NOT EXCEED THE AWARD PREVIOUSLY GRANTED.

The board, giving weight to the personal observations of the

HEARING OFFICER, CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated December 5 , 1 972 is

HEREBY AFFIRMED.

WCB CASE NO. 72-1546 JUNE 4, 1973 

PHILLIP JORDAN, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer’s order

AWARDING 64 DEGREES FOR UNSCHEDULED NECK DISABILITY AND 15 DEGREES 
FOR PARTIAL LOSS OF THE LEFT LEG.

ISSUE

What is the extent of claimant’s permanent partial disability?
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Two CLAIMS WERE CONSOLIDATED BY THE HEARING OFFICER IN THIS 
CASE. THE FIRST INVOLVED AN INJURY OCCURRING NOVEMBER 1 5 , 1 9 7 0 , WHEN
AN 8 FOOT BY 8 FOOT TIMBER FELL 12 FEET HITTING CLAIMANT ON HIS BACK 
AND NECK. The SECOND INJURY OCCURRED AUGUST 2 5 , 1 97 1 , WHEN CLAIM
ANT FELL OFF A DRYER SUFFERING A POSSIBLE INTERNAL DERANGEMENT OF 
claimant’s LEFT KNEE, POSSIBLE MEDIAL MENISCUS AND PROBABLY MEDIAL 
COLLATERL LIGAMENT INJURY.

The BOARD ADOPTS THE HEARING OFFICER’S FINDING RELATIVE TO THE 
MEDICAL PROCESSING OF CLAIMANT’S INJURIES AND THE RESIDUAL IMPAIR
MENT AND EMPLOYMENT PROBLEM CLAIMANT SUFFERED AS A RESULT THEREOF.

The hearing officer awarded claimant a permanent PARTIAL DIS
ABILITY AWARD OF 2 0 PERCENT OF THE MAXIMUM OF 32 0 DEGREES ALLOW
ABLE, OR 64 DEGREES FOR UNSCHEDULED DISABILITY TO THE NECK AND 10 
PERCENT, OR 15 DEGREES, LOSS OF FUNCTION OF THE LEFT LEG.

On DE NOVO REVIEW, THE BOARD FINDS THE CLAIMANT TO BE A CREDIBLE 
WITNESS AND BASED ON DR. CAMPAGNA’s MEDICAL REPORT CONCLUDES 
CLAIMANT SHOULD BE AWARDED 4 0 PERCENT OF THE MAXIMUM ALLOWABLE,
OR 128 DEGREES, FOR UNSCHEDULED NECK DISABILITY. THE ORDER SHOULD 
BE AFFIRMED IN ALL OTHER RESPECTS.

ORDER
Claimant is hereby awarded an additional 6 4 degrees making a

TOTAL OF 128 DEGREES FOR UNSCHEDULED NECK DISABILITY.

Claimant’s attorney is entitled to 25 percent of the additional

COMPENSATION AWARDED HEREBY BUT IN NO EVENT SHALL THE ADDITIONAL 
COMPENSATION ALLOWED HEREBY, WHEN COMBINED WITH THAT PREVIOUSLY 
AWARBED BY THE HEARING OFFICER, EXCEED 1 , 5 00 DOLLARS.

The order of the hearing officer dated January o , 1973, is
AFFIRMED IN ALL OTHER RESPECTS.

DISCUSSION

WCB CASE NO. 72-1731 JUNE 4, 1973 

REX R. ANGERMEIER, claimant
KENNETH J. KELLER, CLAIMANT’S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of a 
hearing officer’s order which increased claimant’s award of per
manent PARTIAL DISABILITY 160 DEGREES, MAKING A TOTAL OF 2 4 0 DEGREES 
OF A MAXIMUM OF 3 2 0 DEGREES.

ISSUE
What is the extent of claimant’s permanent partial disability?

DISCUSSION
This matter involves a claimant who sustained a back injury on

DECEMBER 10, 1970. THE CLAIM WAS ORIGINALLY CLOSED BY A DETERMI —
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NATION ORDER ON SEPTEMBER 21, 1971 AWARDING 80 DEGREES FOR UNSCHE
DULED DISABILITY TO THE LOW BACK. THE HEARING OEFICER INCREASED 
THIS AWARD BY 160 DEGREES MAKING A TOTAL OF 24 0 DEGREES.

Claimant had two congenital back defects which makes it appar
ent THAT CLAIMANT WAS FORTUNATE TO BE ABLE TO USE HIS BACK AT 
HEAVY LABOR AS LONG AS HE DID.

The board accepts the hearing officer's statement of the ESSEN
TIAL FACTS. HOWEVER, THE BOARD DOES NOT ACCEPT THE HEARING OFFICER'S 
BASIS FOR DECISION. THE BOARD CONCLUDES THAT THE EVIDENCE IN RESPECT 
TO CLAIMANT'S LOSS OF EARNING CAPACITY JUSTIFIES THE AWARD MADE BY 
THE HEARING OFFICER AND IT IS AFFIRMED.

In an effort to assist this claimant in returning to the labor

MARKET, THE BOARD IS, PURSUANT TO ORS 656.245, ORDERING PSYCHOLO
GICAL COUNSELING PROVIDED THE CLAIMANT AS THE RESPONSIBILITY OF THE 
STATE ACCIDENT INSURANCE FUND.

A FURTHER CONSIDERATION AND POSSIBLE ADJUSTMENT OF THUS CLAIM 
MAY BE MADE PURSUANT TO ORS 656.325.

ORDER
The order of the hearing officer dated October 3i, 1972 is hereby

AFFIRMED.
Counsel for claimant is allowed a reasonable attorney fee in

THE AMOUNT OF 2 50 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE 
FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

SAIF CLAIM NO. HC 50120 JUNE 4, 1973 

JAMES CALHOUN, CLAI MANT
MARMADUK, ASC HE NBRE E NE R , MERTEN AND SALTVE IT, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

This matter is before the workmen's compensation board upon

REQUEST OF CLAIMANT THAT THE BOARD EXERCISE IT S CONTINUING JURIS
DICTION UNDER OWN MOTION POWER GRANTED PURSUANT TO ORS 656.278.

Claimant sustained an industrial injury in October of 1 96 6 for

WHICH HE RECEIVED A MINIMAL DISABILITY AWARD OF 5 PERCENT LOSS FUNC
TION OF AN ARM FOR THE DISABILITY AFFECTING HIS BACK. THE AVAILABLE 
EVIDENCE INDICATES CLAIMANT HAS RECEIVED PROPER TREATMENT FOR THE 
INJURED AREA AND THAT THE INDUSTRIAL INJURY OF OCTOBER 3 1 , 1 96 6 IS
NOT A MATERIALLY CONTRIBUTING FACTOR TO THE CLAIMANT'S PRESENT CON — 
D IT ION.

The BOARD THEREFORE DECLINES AT THIS TIME UPON THE STATE OF THE 
RECORD TO EXERCISE OWN MOTION JURISDICTION IN THE MATTER.
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WCB CASE NO. 72-3315 JUNE 5, 1973

BILLY JOE CLAYBORN, CLAI MANT
BOD IE AND MINTURN, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
OWN MOTION ORDER

This matter is before the workmen* s compensation board upon
REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS CONTINUING JURIS
DICTION UNDER OWN MOTION POWER GRANTED PURSUANT TO ORS 6 5 6.2 7 8.

Claimant’s request for an own motion relief stems from a low

BACK INJURY SUSTAINED ON MAY 1 3 , 1 964 , WHILE CLAIMANT WAS LOADING
FREIGHT CARS WITH LUMBER.

On AUGUST 14, 1968, CLAIMANT WAS GRANTED AN AWARD EQUAL TO

100 PERCENT LOSS FUNCTION OF AN ARM.

The board, upon reviewing the medical records in the matter,
CONCLUDES THAT CLAIMANT IS NOW ENTITLED TO AN AWARD OF PERMANENT 
TOTAL DISABILITY EFFECTIVE APRIL 30 , 1 973 .

Claimant’s attorney james f. larson is entitled to receive

25 PERCENT OF THE INCREASED COMPENSATION, TO A MAXIMUM OF 1 ,500 
DOLLARS, FOR HIS SERVICES IN THIS MATTER.

It is so ordered

NOTICE OF APPEAL

Pu RSUANT TO ORS 656.278...

The claimant has no right to a hearing, review or appeal on
THIS AWARD BY THE BOARD ON ITS OWN MOTION.

The state accident insurance fund may request a hearing on this
ORDE.R.

This order is final unless with 3 0 days from the date hereof,
THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 
A HEARING PURSUANT TO ORS 656.278.

WCB CASE NO. 72-2453 JUNE 5, 1973 

SIDNEY JONES, claimant
GRANT AND FERGUSON, CLAIMANT’S ATTYS.
FORD AND COWLING, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests board review of a hearing officer’s order

AWARDING CLAIMANT PERMANENT TOTAL DISABILITY.

ISSUE

(i) Has claimant’s condition aggravated?

What is the extent of claimant’s permanent partial disability?
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DISCUSSION

Although the board concludes the claimant has suffered an ag
gravation, THE BOARD IS NOT CONVINCED FROM ITS REVIEW, OF THE EVI
DENCE THAT CLAIMANT’S CONDITION HAS WORSENED TO THAT OF PERMANENT 
TOTAL DISABILITY, THE MEDICAL EVIDENCE AND CLAIMANT'S TESTIMONY ARE 
NOT MATERIALLY DIFFERENT THAN THAT PRESENTED AT THE EARLIER 
HEARING,

The board finds claimant is not permanently totally disabled,
HOWEVER, THE BOARD DOES CONCLUDE THAT CLAIMANT'S AWARD SHOULD BE 
INCREASED BY 20 PERCENT TO A TOTAL OF 192 DEGREES.

ORDER
The order of the hearing officer dated January 2, 1973 is hereby

MODIFIED IN RESPECT TO THE AWARD OF PERMANENT DISABILITY BY REVERSING 
THE AWARD OF PERMANENT TOTAL DISABILITY AND GRANTING CLAIMANT, IN 
LIEU THEREOF, AN ADDITIONAL 64 DEGREES, MAKING A TOTAL OF 192 DEGREES 
OF A MAXIMUM OF 3 2 0 DEGREES FOR UNSCHEDULED DISABILITY.

The order of the hearing officer is affirmed in all other respects.

WCB CASE NO, 72-2009 JUNE 5, 1973 

MERTON C. LENGELE, CLAIMANT
BOD IE AND MINTURN, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order 
WHICH ALLOWED A PERIOD OF ADDITIONAL TEMPORARY TOTAL DISABILITY 
BUT NO ADDITIONAL AWARD FOR PERMANENT PARTIAL DISABILITY.

ISSUE

What is the extent of claimant's temporary and permanent dis
ability?

DISCUSSION

Claimant suffered a compensable accidental injury to his low

BACK DECEMBER 1, 197 1 FOR WHICH CLAIMANT HAS BEEN AWARDED TIME
LOSS AND 15 PERCENT OR 4 8 DEGREES FOR UNSCHEDULED DISABILITY.

Claimant has returned to work for the same employer and al
though HE CANNOT PERFORM ALL OF THE JOBS IN THE MILL AS HE DID 
BEFORE, HE IS ABLE TO OPERATE A MANUAL TRIM SAW, CLAIMANT ALSO 
ENGAGES IN SOME OF THE RECREATIONAL ACTIVITIES HE PREVIOUSLY ENJOYED.

The hearing officer found claimant was entitled to temporary

TOTAL DISABILITY FOp THE PERIOD MARCH 1 5 , 1 9 72 UNTIL APRIL 9 , 1 972 ,
SINCE HE WAS I'TQER MEDICAL TREATMENT DURING THIS PERIOD, AND THAT 
CLAIMANT HAD FAILED TO SUSTAIN HIS BURDEN OF PROOF SHOWING GREATER 
DISABILITY AS A RESULT OF THIS INJURY THAN EVALUATED BY THE AWARDED 
GRANTED TO HIM UNDER THE SECOND DETERMINATION ORDER.
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Claimants request for remand does not establish that at the
TIME OF HEARING THE MATTER WAS INCOMPLETELY HEARD OR THE RECORD 
INSUFFICIENTLY DEVELOPED AS REQUIRED BY ORS 6 5 6.295 (5) AND THUS,
THE CLAIMANT* S MOTION TO REMAND MUST BE DENIED.

The board concurs with the order of the hearing officer and
CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated September 20, 1972 is
HEREBY AFFIRMED.

WCB CASE NO. 72-2749 

WCB CASE NO. 72-2750

JUNE 5, 1973 

JUNE 5, 1973

CLAUDE WILLHOIT, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT* S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
ORDER APPROVING STIPULATION AND DISMISSING MEDICAL BOARD OF REVIEW

On APRIL 25 , 1 973 THE STATE ACCIDENT INSURANCE FUND REJECTED A 
HEARING OFFICER* S ORDER DATED MARCH 3 0 , 1 973 AND REQUESTED EMPAN-
ELMENT OF A MEDICAL BOARD OF REVIEW AND CERTIFICATION OF CERTAIN 
LEGAL ISSUES TO THE CIRCUIT COURT IN THE ABOVE-ENTITLED CASE. THAT 
REQUEST FOR REVIEW AND CERTIFICATION IS NOW PENDING.

The state accident insurance fund and the claimant have agreed
TO SETTLE THEIR DISPUTE IN ACCORDANCE WITH THE TERMS OF THE STIPU
LATION WHICH IS ATTACHED HERETO AS EXHIBIT * A* .

The board, being now fully advised, concludes the agreement
IS FAIR AND EQUITABLE FOR BOTH PARTIES AND HEREBY APPROVES THE 
AGREEMENT.

ORDER

It IS HEREBY ORDERED THAT THE STIPULATION, DATED MAY 24, 1 973 ,
A COPY OF WHICH IS MARKED EXHIBIT * A* , AND ATTACHED HERETO, BE 
EXECUTED ACCOR ID NG TO ITS TERMS.

It is further ordered that the matter now pending for review
BY THE MEDICAL BOARD OF REVIEW IS HEREBY DISMISSED.

STIPULATION

It is hereby stipulated AND agreed BY AND BETWEEN CLAUDE E. 
WILLHOIT, HEREINAFTER CALLED CLAIMANT. ACTING BY AND THROUGH HIS 
ATTORNEY, RICHARD T. KROPP, AND THE STATE ACCIDENT INSURANCE FUND, 
ACTING THROUGH ITS COUNSEL, LAWRENCE J. HALL, ASSISTANT ATTORNEY 
GENERAL, THAT THE APPEAL FROM THE OPINION AND ORDER OF JOHN F. DRAKE, 
DATED MARCH 3 0 , 1 973 , TAKEN BY THE STATE ACCIDENT INSURANCE FUND'S 
REJECTION OF HEARING OFFICER OR°ER AND REQUEST FOR REVIEW TO MEDICAL 
BOARD OF REVIEW, DATED APRIL 2 5 , 1 9 73 , MAY BE COMPROMISED AND FULLY 
AND FINALLY SETTLED SUBJECT TO THE APPROVAL OF THE WORKMEN* S COMP
ENSATION BOARD, IN ACCORDANCE WITH THE FOLLOWING STIPULATIONS...
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(1) The claimant filed a valid claim for a compensable occupa
tional DISEASE CONSISTING OF AN AGGRAVATION ON MAY 21, 1971, OF A 
PREEXISTING HYPERSENSITIVITY TO VARIOUS MALODOROUS FUMES, WHICH 
WAS ACCEPTED BY THE STATE ACCIDENT INSURANCE FUND.

(2) Claimant's present permanent partial disability resulting

FROM SAID OCCUPATIONAL DISEASE EXPOSURE OFMAY 21 , 197 1 IS 4 0 PERCENT
OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY FOR PERMANENT, 
HYPERSENSITIVE RESPONSE TO VARIOUS MALODOROUS FUMES.

(3) It IS FURTHER STIPULATED THAT SUBSEQUENTLY FILED CLAIMS FOR
SUBSEQUENT FUME REACTIONS, TO WIT... CLAIM NO. AC 364 943 FOR EX
POSURE OF JANUARY 2 4 , 1 972 , CLAIM NO. AC 3 6 8 8 4 9 FOR EXPOSURE OF 
MAY 1 1 , 1 9 7 2 , CLAIM NO. AC 3 86 6 80 FOR EXPOSURE OF AUGUST 9 , 1 972 ,
CLAIM NO. AC 4 0 17 15 FOR EXPOSURE OF OCTOBER 2 0 , 1 972 , CLAIM NO.
AC 4 04687 FOR EXPOSURE OF NOVEMBER 2 , 1 972 , CLAIM NO. 4 06 96 8 FOR
EXPOSURE OF NOVEMBER 1 3 , 1 972 , CLAIM NO. AC 4 1 32 3 2 FOR EXPOSURE
OF DECEMBER 1 4 , 1 972 , CLAIM NO. AC 4 1 992 5 FOR EXPOSRUE OF JANUARY 
3 1 , 1 9 73 , SHALL HENCEFORTH BE TREATED AS AGGRAVATIONS OF THE OCCU
PATIONAL DISEASE CLAIM NO. AC 304596 ( THE EXPOSURE OF MAY 21, 1971)
AND SAID SUBSEQUENT CLAIMS SHALL NOT HEREAFTER BE TREATED AS SEP
ARATE OR NEW CLAIMS.

(4) It IS FURTHER STIPULATED THAT FUTURE FUME REACTIONS ARISING
OUT OF AND IN THE COURSE OF EMPLOYMENT WHICH CAUSE A WORK TIME LOSS 
OR NEED FOR TREATMENT EXTENDING OVER A DURATION OF SEVEN DAYS OR 
LESS, SHALL BE COMPENSATED UNDER THE MAY 2 1 , 197 1 CLAIM, NO. AC
304 596 , IN ACCORDANCE WITH EITHER ORS 6 56.245 OR 656.27 1 .

(5) It IS FURTHER STIPULATED THAT UPON EXECUTION OF THIS STIPU
LATION BY THE PART IE S HERETO AND APPROVAL BY THE WORKMEN'S COMP
ENSATION BOARD THAT THE REQUEST FOR REVIEW TO THE MEDICAL BOARD 
OF REVIEW AND REQUEST FOR CERTIFICATION OF LEGAL QUESTIONS TO THE 
CIRCUIT COURT MAY BE DISMISSED.

WCB CASE NO. 72-2177 JUNE 5, 1973

FRED REEDY, claimant
SAHLSTROM, STARR AND VINSON, CLAIMANT'S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order

AFFIRMING A DETERMINATION ORDER AWARDING 32 DEGREES UNSCHEDULED 
BACK DISABILITY.

ISSUE
What is the extent of claimant's permanent disability?

DISCUSSION
Claimant is a 28 year old man who sustained a compensable back

INJURY ON OCTOBER 1 , 1971, WHILE ATTEMPTING TO TURN A HEAVY BEAM,

A LUMBAR LAMINECTOMY WAS PERFORMED BY ARTHUR A. HOCKEY, M. B. , 
ON OCTOBER 12, 1971. ON CLOSING EXAMINATION OF CLAIMANT ON JANUARY 
2 0 , 1 9 72 , DR. HOCKEY STATED. . .
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* I FEEL THE PATIENT HAS MADE A VERY GOOD RECOVERY 
AND HAS ONLY VERY MILD PE RM A.NENT PARTI AL DISABILITY.'

Following the doctor* s release claimant returned to his former
JOB. HE EVENTUALLY TERMINATED THIS EMPLOYMENT DUE TO THE FACT THAT 
HE DIDN'T RECEIVE A SUPERVISORY JOB HE FELT HE WAS ENTITLED TO.
NOT BECAUSE OF ANY PHYSICAL INCAPACITIES.

The claimant presents no argument or reason to justify reversing
THE HEARING OFFICER* S FINDINGS OR ORDER IN THIS CASE AND THE HEARING 
OFFICER* S ORDER SHOULD THEREFORE BE AFFIRMED.

ORDER

The order of the hearing officer, dated November 9, 1972 is
HEREBY AFFIRMED.

WCB CASE NO. 72-1823 JUNE 5, 1973 

VIRGINIA ANN DIENES, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed BY COMMISSIONERS MOORE AND SLOAN.

Claimant seeks board review of a hearing officer's order wh ich

AUTHORIZED PSYCHOLOGICAL COUNSELING TO BE THE RESPONSIBILITY OF THE 
STATE ACCIDENT INSURANCE FUND AND AFFIRMED THE EXTENT OF DISABILITY 
GRANTED BY THE DETERMINATION ORDER OF JUNE 3 0 , 1 9 72 .

ISSUE

What is the extent of claimant's permanent partial disability?

DISCUSSION

Claimant sustained a compensable injury

PINT INCIDENT, WHILE WORKING AS A WAITRESS. 
AS A 'STRAINED MESIAL LIGAMENT OF RIGHT LEG* 
KNEE AND HIP* (JOINT EXHIBIT A-2 ) .

MAY 7 , 1 96 9 IN A SLIP-
HER INJURY WAS DIAGNOSED 
AND HAD * PAINFUL RIGHT

A DETERMINATION ORDER AWARDED CLAIMANT 15 DEGREES FOR 10 PER 
CENT LOSS OF THE RIGHT LEG.

The various physical symptoms and activity limitations expressed

BY THE CLAIMANT AT THE HEARING ARE AT VARIANCE WITH THE HISTORY GIVEN 
DR. GROSSENBACHER, THE TREATING PHYSICIAN.

Dr. GROSSENBACHER EXPRESSED THE OPINION HER KNEE AND LOW BACK 
CONDITIONS WERE PROBABLY AGGRAVATED BY THE TWISTING MOTION WHEN 
SHE FELL, HOWEVER, HE FOUND NO RESIDUAL DISABILITY IN THE LOW BACK 
AS A RESULT OF THE FALL.

The hearing officer concluded some of claimant's SYMPTOMATOLOGY 
ATTRIBUTED TO HER PROBLEM OF OVERWEIGHT AND HER MANY PERSONAL PROB
LEMS. IN VIEW OF THE LATTER, THE HEARING OFFICER AUTHORIZED PSYCHO
LOGICAL COUNSELING TO BE CHARGEABLE TO THE STATE ACCIDENT INSURANCE
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FUND PURSUANT TO ORS 656.245. HE FOUND NO JUSTIFICATION FOR 
INCREASING THE AWARD OF PERMANENT PARTIAL DISABILITY.

The board, upon de novo review, concludes the order of
THE HEARING OFFICER SHOULD BE AFFIRMED. IF, AT SOME FUTURE 
TIME, CLAIMANT'S CONDITION BECOMES WORSE, ADDITIONAL MEDICAL 
TREATMENT AND RECONSIDERATION OF HER DISABILITY CAN BE HAD 
PURSUANT TO ORS 656.271.

ORDER

The order of the hearing officer dated December 20, 
is hereby affirmed.

19 7 2

WCB CASE NO. 71-2029 JUNE 6, 1973

FRANK E. DIEU, CLAIMANT
FRED P. EASON, CLAIMANT'S ATTY.
MCKEOWN, NEWHOUSE AND JOHANSEN, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's 
order which approved a denial of liability for a pulmonary 
embolism.

ISSUES

(1) Is claimant's pulmonary embolism compensably related

TO HIS INDUSTRIAL INJURY OF JULY 3 , 1 96 7?

If not, the issue becomes

(2) The extent of claimant’s permanent partial disability.

DISCUSSION

Claimant suffered a compensable accidental injury to his
LOW BACK ON JULY 3 , 1 9 6 7.

Treatment for this injury required several surgeries
INCLUDING DECOMPRESSIVE LAMINECTOMIES AND TWO SPINAL FUSIONS ’
AT SEPARATE LEVELS. FOURTEEN MONTHS AFTER CLAIMANT’S LAST 
SURGERY, HE WAS HOSPITALIZED FOR A PULMONARY EMBOLISM.

There is conflicting medical opinion concerning the issue

OF CAUSATION. THE BOARD HAS CONSIDERED ALL OF THE EVIDENCE BUT 
FINDS THE OPINION OF DR. TRIPP MOST PERSUASIVE. HE HAS CAREFULLY 
CONSIDERED RELEVANT FACTORS AND WHILE THE EVIDENCE IS NOT CERTAIN, 
THE REASONABLE MEDICAL PROBABILITIES PREPONDERATE IN FAVOR OF 
CAUSAL CONNECTION.

The hearing officer’s order denying the compensability of

THE EMBOLISM SHOULD THEREFORE BE REVERSED. HOWEVER, THE
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MATTER NEED NOT BE REFERRED TO THE BOARD * S CLOSING AND EVALUATION 
DIVISION FOR CLOSURE SINCE ONLY MEDICAL EXPENSES ARE IN QUESTION 
— CLAIMANT HAVING RECEIVED ALL OTHER COMPENSATION TO WHICH HE 
WOULD OTHERWISE BE ENTITLED AS A PART OF THE ACCEPTED PORTION 
OF HIS CLAIM.

ORDER
The order of the hearing officer dated October 24, 1972,

IS HEREBY REVERSED AND THE EMPLOYER IS ORDERED TO ACCEPT 
RESPONSIBILITY FOR TREATMENT OF CLAIMANT* S EMBOLISM,

Claimant* s attorney, fred p, eason is awarded an 
attorney's fee of eight hundred fifty dollars payable by the
EMPLOYER FOR HIS SERVICES IN SECURING CLAIMANT* S COMPENSATION,

The order of the hearing officer is affirmed in all other
RESPECTS,

WCB CASE NO. 72-1885 JUNE 6, 1973

ALBERT GOEBL, CLAIMANT
POZZI, WILSON AND ATCHISON, ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's

ORDER GRANTING HIM AN AWARD OF SIXTY FOUR DEGREES AND TWENTY 
PERCENT LOSS OF THE WORKMAN FOR UNSCHEDULED DISABILITY, 
CONTENDING HE IS PERMANENTLY TOTALLY DISABLED.

ISSUE

What is the extent of claimant's permanent disability?

DISCUSSION

Claimant suffered unscheduled permanent disabilities as

THE RESULT OF A DRAMATIC COMPENSABLE ACCIDENT JUNE 30, 1971, 
WHEN A FAULTY MECHANISM ALLOWED A DUMP BOX TO SUDDENLY DROP.

Due to preexisting permanent disability claimant had a 
considerably diminished earning capacity prior to the injury 
in question.

The hearing officer considered the preexisting disability

SO SEVERE THAT THE CLAIMANT, EVEN BEFORE THE INJURY IN QUESTION, 
WAS CAPABLE OF WORKING ONLY ON AN ODD LOT BASIS, SINCE THIS 
INJURY HE HAS UNSUCCESSFULLY ATTEMPTED TO RETURN TO WORK.
THE HEARING OFFICER CONSIDERS THE CLAIMANT STILL CAPABLE OF 
EMPLOYMENT. WE DO NOT. WE CONCLUDE THE ADDITIONAL UNSCHEDULED 
DISABILITY RESULTING FROM THE INJURY IN QUESTION HAS RENDERED 
CLAIMANT PERMANENTLY AND TOTALLY DISABLED WITHIN THE MEANING 
OF ORS 656.206^(1 ) (A).
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The order of the hearing officer should be modified to
GRANT CLAIMANT COMPENSATION FOR PERMANENT TOTAL DISABILITY.

ORDER
Paragraph one of the hearing officer's order dated

OCTOBER 27, 1 972 IS SET ASIDE AND CLAIMANT IS GRANTED COMPENSA 
TION FOR PERMANENT TOTAL DISABILITY AS OF THE DATE THIS ORDER 
IN LIEU OF THE AWARD OF SIXTY FOUR DEGREES ALLOWED.

The hearing officer's order is affirmed in all other
RESPECTS.

WCB CASE NO. 72-1530 JUNE 6, 1973

JOHN M. NEILL, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, ATTYS.
PHILIP A. MONGRAIN, ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's

ORDER WHICH AFFIRMED THE DENIAL OF HIS CLAIM.

ISSUE
Has claimant sustained a compensable injury?

DISCUSSION
This claimant alleges he sustained an on-the-job injury

ON MAY 1 2 , 1 972 WHILE WORKING FOR WILLAMETTE INDUSTRIES.

The hearing officer found the claimant not a credible
WITNESS. HE NOTED NUMEROUS INCONSISTENCIES AND EVASIONS 
WHICH PRECLUDED A FINDING OF COMPENSABILITY.

The BOARD, ON DE NOVO REVIEW, AGREES WITH THE FINDINGS 
AND CONCLUSIONS OF THE HEARING OFFICER AND ADOPTS HIS ORDER 
AS ITS OWN.

ORDER
The order of the hearing officer dated December 2 8 , 1 972 ,

IS HEREBY AFFIRMED.
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WCB CASE NO. 72-2190 JUNE 7, 1973

RITA TODAHL, CLAIMANT
WHIPPLE, JOHANSEN AND MCCLAIN, ATTYS,
TOOZE, KERR AND PETERSON, ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests board review of a hearing officer order
REOPENING CLAIMANT'S CLAIM FOR FURTHER TREATMENT AND TIME 
LOSS COMPENSATION,

ISSUE

Is CLAIMANT'S CONDITION MEDICALLY STATIONARY? IN THE 
ALTERNATIVE THE ISSUE IS THE ADEQUACY OF CLAIMANT'S PERMANENT 
PARTIAL DISABILITY AWARD,

DISCUSSION
The BOARD IS NOT PERSUADED BY THE OPINION OF DR, CHERRY,

A PREPONDERANCE OF THE EVIDENCE ESTABLISHES THAT CLAIMANT'* S 
CLAIM WAS PROPERLY CLOSED ON FEBRUARY 2 , 1 972 ,

Her work experience after closure indicates however, that

CLAIMANT HAS MORE THAN TEN PERCENT UNSCHEDULED RESIDUAL DIS
ABILITY, THE BOARD CONCLUDES CLAIMANT'S UNSCHEDULED DISABILITY 
EQUALS TWENTY PERCENT OR SIXTY FOUR DEGREES AND THAT SHE IS 
ENTITLED TO BE COMPENSATED ACCORDINGLY,

In ADDITION IT APPEARS CLAIMANT SHOULD BE OFFERED VOCATIONAL 
REHABILITATION ASSISTANCE SO THAT SHE MAY RETURN TO SOME LIGHTER 
EMPLOYMENT, BY A COPY OF THIS ORDER THE DISABILITY PREVENTION 
DIVISION OF THE WORKMEN'S COMPENSATION BOARD IS BEING ALERTED 
TO EXTEND SUCH ASSISTANCE TO CLAIMANT - INCLUDING A SUBSISTANCE 
ALLOWANCE IF APPROPRIATE,

ORDER

That PORTION OF THE HEARING OFFICER'S ORDER DATED DECEMBER 
29, 1972, REOPENING CLAIMANT'S CLAIM, IS HEREBY REVERSED,

Claimant is hereby granted additional compensation equal

TO THIRTY TWO DEGREES MAKING A TOTAL AWARD OF SIXTY FOUR DEGREES 
FOR UNSCHEDULED PERMANENT PARTIAL DISABILITY.

Claimant's attorney is entitled to twenty five percent of
THE INCREASED COMPENSATION MADE PAYABLE BY THIS ORDER. IN NO 
EVENT HOWEVER, SHALL THE FEE ALLOWED BY THIS ORDER, WHEN 
COMBINED WITH THAT ALLOWED BY THE HEARING OFFICER, EXCEED 
FIFTEEN HUNDRED DOLLARS.

The order of the hearing officer is affirmed in
RESPECTS.
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WCB CASE NO. 72-1672 JUNE 7, 1973

MAX NEATHAMER, CLAIMANT
VANDENBERG AND BRANDSNESS, ATTYS.
DEPARTMENT OF JUSTICE , DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant has requested board review of a hearing officer's
ORDER WHICH DENIED HIS CLAIM OF AGGRAVATION.

ISSUE

Has claimant suffered an aggravation of his compensable

INJURY OF AUGUST 7, 1 96 8?

DISCUSSION

Claimant has filed a claim for increased compensation

ALLEGING AGGRAVATION OF AN AUGUST 7 , 1 96 8 COMPENSABLE INJURY.
THE STATE ACCIDENT INSURANCE FUND DENIED THE CLAIM OF AGGRAVATION 
AND THE HEARING OFFICER SUSTAINED THE DENIAL.

Dr. DARRELL T. WEINMAN REPORTED -

' 1 IMPRESSION - CONGENITAL MALFORMATION LUMBOSACRAL SPINE 
AGGRAVATED BY LOGGING ACCIDENT AND SYMPTOMATIC WHEN 
AGGRAVATED BY PHYSICAL ACTIVITY SUCH AS LIFTING OR BEING 
JOLTED WHILE SEATED. 1 *

Dr. WEINMAN* S REPORT PERSUADES THE BOARD THAT CLAIMANT 
HAS SUFFERED AN AGGRAVATION OF HIS 1 96 8 LOGGING ACCIDENT. THE 
ORDER OF THE HEARING OFFICER SHOULD THEREFORE BE REVERSED AND 
THE CLAIM ALLOWED.

ORDER

The hearing officer* s order dated November 3 , i 972 , is
REVERSED AND THE CLAIM FOR COMPENSATION ON ACCOUNT OF AGGRAVA
TION IS REMANDED TO THE STATE ACCIDENT INSURANCE FUND FOR ACCEPT
ANCE AND PAYMENT OF COMPENSATION ACCORDING TO LAW.

Counsel for claimant is allowed the fee of six hundred
FIFTY DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
FOR HIS SERVICES IN CONNECTION WITH HEARING AND THIS REVIEW.

7 0



WCB CASE NO. 71-2214 JUNE 7, 1973

GARY W, BRITTAIN. IN COMPLYING STATUS of 
ELMER feENS. dba STOLE AND BENS 
LOGGERS
GILBERT AND ARMSTRONG, CLAIMANT'S ATTY.
HANSON, CURTIS, HENDERSHOTT AND STRICKLAND,
DEFENSE ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

The employer requests board review of a hearing officer's

ORDER DECLARING H I M TO BE A NONCOMPLYING EMPLOYER DURING THE 
PERIOD IN QUESTION.

ISSUE
Was appellant a noncomplying employer during the period

JULY I , 19 7 1 TO AUGUST 14, 1971?

DISCUSSION
It appears to the board, from its review of the record,

THAT THE HEARING OFFICER'S ANALYSIS OF THE EVIDENCE AND HIS 
CONCLUSIONS BASED THEREON ARE CORRECT. HIS ORDER SHOULD 
THEREFORE BE AFFIRMED.

Since claimant's attorney was not required to, and therefore
DID NOT, RESPOND TO THIS APPEAL, NO ATTORNEY'S FEE FOR CLAIMANT'S 
ATTORNEY IS AWARDED.

ORDER
The order of the hearing officer dated October 2, 1972

IS AFFIRMED.

WCB CASE NO. 72-384 JUNE 7, 1973

DONALD SCHWEHN, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson, moore and sloan.

The state accident insurance fund requests board review of 
a hearing officer's order which found claimant's myocardial
INFARCTION COMPENSABLE.

ISSUE
Did claimant's myocardial infarction arise out of and in

THE COURSE OF HIS EMPLOYMENT?
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DISCUSSION

The hearing officer allowed the claim on the basis that

LONG TERM STRESS ASSOCIATED WITH HIS WORK PRECIPITATED THE 
ATTACK IN QUESTION, THERE IS EXPERT MEDICAL OPINION SUPPORTING 
THIS POSITION, THERE IS ALSO EXPERT MEDICAL OPINION THAT NO 
CAUSAL CONNECTION EXISTS,

The issue cannot be resolved by comparing this case with

OTHER CASES, THIS CASE MUST BE DETERMINED BY ITS FACTS AND 
THE WEIGHT OF THE MEDICAL OPINION DEALING WITH THOSE FACTS, 
ALTHOUGH LONG TERM CHRONIC STRESS CAN PRODUCE HEART DISEASE, 
THE CLAIMANT'S REMOTE WORK HISTORY IS LESS RELEVANT THAN THE 
DIRECTLY ANTECEDENT WORK HISTORY TO THE PRECIPITATION OF A 
MYOCARDIAL INFARCTION,

The facts indicate that while claimant was subjected to

STRESS IN HIS WORK GENERALLY, THE WORK SITUATION ON THE DAY 
IN QUESTION WAS ALMOST SERENE, THE LACK OF A MEDICALLY 
SIGNIFICANT PRECIPITATING EVENT CAUSES A MAJORITY OF THE BOARD 
TO CONCLUDE THAT CLAIMANT'S MYOCARDIAL INFARCTION DID NOT ARISE 
OUT OF HIS EMPLOYMENT,

The hearing officer's order should be reversed and the

DENIAL OF THE CLAIM AFFIRMED.

ORDER

The ORDER OF THE HEARING OFFICER DATED JULY 2 7, 1 972 , IS

REVERSED AND THE DENIAL ISSUED BY THE STATE ACCIDENT INSURANCE 
FUND ON JANUARY 28, 1972 IS AFFIRMED,

WCB CASE NO. 71-1241 JUNE 8, 1973

VIRGIL LYNCH, CLAIMANT
MCMINIMEE AND KAUFMAN, CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests board review of a hearing officer's 
order finding claimant permanently and totally disabled.

ISSUE

What is the extent of claimant's permanent disability?

DISCUSSION

Evaluating the extent of claimant's permanent loss of
EARNING CAPACITY HAS BEEN RENDERED PARTICULARLY DIFFICULT BY 
THE PSYCHOLOGICAL FACTORS INVOLVED IN THE CASE.
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After reviewing the record de novo, however, the board
CONCLUDES THE HEARING OFFICER1 S FINDINGS AND CONCLUSIONS ARE 
CORRECT AND HIS ORDER SHOULD THEREFORE BE AFFIRMED,

ORDER
The order of the hearing officer dated

IS AFFIRMED,

Claimant*s attorney is hereby granted

FIFTY DOLLARS PAYABLE BY THE EMPLOYER, FOR 
REVIEW,

WCB CASE NO. 72-2539 JUNE 8, 1973 

WCB CASE NO. 72-2916 JUNE 8, 1973

TROY WEST, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT* S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY SAiF

Revi EWED BY COMMISSIONERS WILSON AND SLOAN,

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
A HEARING OFFICER* S ORDER WHICH FOUND CLAIMANT SUFFERED A NEW 
INJURY AS THE RESULT OF EMPLOYMENT BY L, MICHAELS RANCH ON 
AUGUST 1 8 , 1 97 2 , RATHER THAN THE AGGRAVATION OF A JANUARY 5 , 1 96 8 ,
INJURY INCURRED WHILE EMPLOYED BY D. R, JOHNSON LUMBER COMPANY,
THE STATE ACCIDENT INSURANCE FUND CONTENDS THE FACTS PROVE THE 
AUGUST 1 8 , 1 972 INCIDENT CONSTITUTES AN AGGRAVATION WITHIN THE MEAN 
ING OF THE OREGON WORKMEN* S COMPENSATION LAW.

DISCUSSION
In spite of the excellent brief presented by counsel for the

FUND, THE BOARD IS PERSUADED FROM ITS REVIEW OF THE RECORD THAT 
THE HEARING OFFICER* S FINDINGS AND CONCLUSIONS ARE CORRECT AND 
SHOULD BE AFFIRMED,

ORDER
The order of the hearing officer dated December 8, 1972 is

AFFIRMED.

WCB CASE NO. 72-2921 JUNE 12, 1973

CHARLES ALLEN, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS.
MARMADUKE, ASCHE NB RE NNE R AND MERTEN AND 
SALTVEIT, DEFENSE ATTYS.

Claimant appeals from an order of the hearing officer
WHICH DISMISSED HIS REQUEST FOR HEARING.

SEPTEMBER 8 , 1 972 ,

A FEE OF TWO HUNDRED 
HIS SERVICES ON THIS
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A RECITAL OF THE COMPLICATED PROCEDURAL BACKGROUND OF THIS 
CASE WOULD BE OF NO BENEFIT TO THE PARTIES EXCEPT TO MENTION THAT 
THERE WAS AN 1 * AD MINISTR ATI VE CLOSING1 ' OF THIS CLAIM IN 1 969 .
BY THE PRACTICE THEN FOLLOWED, NO NOTICE OF THIS CLOSING WAS 
PROVIDED CLAIMANT AND BY THE BOARD’S PRESENT RULE THAT CLOSING 
WAS A NULLITY. CONSEQUENTLY, THE CLAIMANT'S CLAIM HAS NEVER BEEN 
CLOSED AS REQUIRED BY ORS 656.268 AND CLAIMANT IS NOW ENTITLED TO 
SUCH A CLOSURE.

IT IS, THEREFORE, ORDERED THAT THE EMPLOYER'S CARRIER SHALL 
SUBMIT THE PROPER DOCUMENTARY MATERIAL TO THE CLOSING AND 
EVALUATION DIVISION OF THE WORKMEN'S COMPENSATION BOARD FOR
determination,

The board deems this an interim order and, therefore, not
APPEALABLE.

WCB CASE NO. 72-1599 JUNE 12, 1973

JAMES M. HENDRICKS, CLAIMANT
JACK, GOODWIN AND AN1CKER, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's
ORDER AFFIRMING THE DETERMINATION ORDER AND DENYING HIS REQUEST 
FOR ADDITIONAL MEDICAL CARE AND COMPENSATION.

ISSUE

Is THE FUND LIABLE FOR THE MEDICAL TIME LOSS AND PERMANENT 
DISABILITY COMPENSATION WHICH THE CLAIMANT SEEKS?

DISCUSSION

After reviewing the record the board agrees with the 
HEARING OFFICER'S CONCLUSION THAT THE MEDICAL EVIDENCE FAILS TO 
ESTABLISH THAT THE CLAIMANT'S INJURY OF JUNE 21 , 1971, NECESSITATED
THE SURGERY OF FEBRUARY 22 , 1 9 72 AND THUS HIS ORDER SHOULD BE 
AFFIRMED.

ORDER

The ORDER OF THE HEARING OFFICER DATED JANUARY 2 4 , 1 9 73 IS
AFFIRMED.

7 4



1973WCB CASE NO. 72-974 JUNE 13,

BARBARA J. SWING, CLAIMANT
GRANT AND FERGUSON, CLAIMANT’ S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of 
a hearing officer’s order which ordered the fund to compensate
CLAIMANT AS BEING PERMANENTLY AND TOTALLY DISABLED.

ISSUE
Is CLAIMANT PERMANENTLY AND TOTALLY DISABLED?

DISCUSSION
The EVIDENCE IS CONVINCING THAT CLAIMANT IS PERMANENTLY 

AND TOTALLY DISABLED BASICALLY AS A RESULT OF HER EMOTIONAL 
REACTION TO THE INJURY IN QUESTION. THE BOARD CONCURS WITH THE 
FINDINGS AND CONCLUSIONS OF THE HEARING OFFICER AND CONCLUDES 
HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated December 12, 1972 

is hereby affirmed.

Counsel for claimant is awarded a reasonable attorney fee

IN THE AMOUNT OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 72-358 JUNE 13, 1973

HUEYW. ADAMS, IN COMPLYING STATUS OF

WILLIAM H. MOORE
ROBERT THOMAS, CLAIMANT’S ATTORNEY 
DEPARTMENT OF JUSTICE, DEFENSE ATTORNEY 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s

ORDER WHICH SUSTAINED THE DENIAL OF HIS CLAIM.

ISSUE
Did claimant sustain a compensable industrial injury as

ALLEGED?



DISCUSSION
Claimant alleges he suffered a left inguinal hernia and

POSSIBLY A RIGHT INGUINAL HERNIA ON AUGUST 3 1, 1971, WHILE
WORKING AS A BRICKLAYER FOR WILLIAM H. MOORE IN KLAMATH FALLS, 
OREGON,

The hearing officer found the claimant's allegations not

CREDIBLE BASED ON NUMEROUS INCONSISTENCIES AND VARIANCES FROM 
OTHER TESTIMONY AND EVIDENCE IN THE CASE.

The board's examination of the record fails to disclose

ANY BASIS FOR REVERSING THE FINDINGS AND CONCLUSIONS OF THE 
HEARING OFFICER AND HIS ORDER SHOULD THEREFORE BE AFFIRMED.

ORDER
The ORDER OF THE HEARING OFFICER DATED AUGUST 2 5 , 1 972 ,

IS HEREBY AFFIRMED.

WCB CASE NO. 72-2543 JUNE 13, 1973

CAMILLE ROWLAND, CLAIMANT
A, C. ROLL, CLAIMANT'S ATTY.
BENSON AND ARENZ, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The employer requests board review of a hearing officer's

ORDER WHICH AWARDED COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
FOR THE PERIOD MAY 1 6 , 1 972 , TO SEPTEMBER 2 1 , 1 972 , AND
ADDITIONAL COMPENSATION OF TWENTY FIVE PERCENT FOR UNREASONABLE 
DELAY IN THE PAYMENT OF COMPENSATION.

ISSUES
1. Is CLAIMANT ENTITLED TO TEMPORARY TOTAL DISABILITY FOR 

THE PERIOD OF MAY 1 6 , 1 972 , TO SE PTE M BE R 2 1 , 1 9 7 2 7
2. Is CLAIMANT ENTITLED TO PENALTIES AND ATTORNEY FEES FOR 

THE PERIOD MAY 1 TO MAY 1 5 , 1 9 72 , FOR ALLEGED UNREASONABLE 
DELAY AND RESISTANCE IN FAILING TO CONTINUE COMPENSATION FROM 
MAY 1 6 , 1 972 TO SEPTEMBER 2 1 , 1 972 ?

DISCUSSION
After reviewing the record de novo and studying the briefs 

SUBMITTED, THE BOARD CONCURS WITH THE FINDINGS AND CONCLUSIONS 
OF THE HEARING OFFICER ANDCONCLUDES HIS ORDER SHOULD BE AFFIRMED 
IN ITS ENTIRETY.

ORDER
The order of the hearing officer dated January

HEREBY AFFIRMED.
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Claimant* s counsel is awarded a reasonable attorney fee
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO. 71-2821 JUNE 13, 1973

JAMES W. COMBS, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order

AFFIRMING THE DETERMINATION ORDER OF OCTOBER 26, 1 97 1 , WHICH 
FOUND CLAIMANT MEDICALLY STATIONARY, AND AWARDED PERMANENT 
PARTIAL DISABILITY EQUAL TO 144 DEGREES OF A MAXIMU M OF 320 
DEGREES FOR UNSCHEDULED DISABILITY.

ISSUES

1. Is FURTHER MEDICAL TREATMENT REQUIRED FOR CLAIMANT'S 
INJURY?

2. If claimant's condition is medically stationary, what is

THE EXTENT OF HIS PERMANENT DISABILITY RESULTING FROM HIS COMPENS
ABLE INDUSTRIAL INJURY OF MARCH 2 1 , 1 968?

DISCUSSION

No BRIEFS WERE SUPPLIED ON APPEAL BUT THE BOARD 
DE NOVO. BASED ON ITS REVIEW, THE BOARD CONCURS THE 
CONCLUSIONS OF THE HEARING OFFICER ARE CORRECT AND H 
THEREFORE BE AFFIRMED IN ITS ENTIRETY.

ORDER

The order of the hearing officer dated January i
AFFIRMED.

WCB CASE NO. 72-3186 JUNE 15, 1973

CLARENCE C. EGGERS, JR., CLAIMANT
ROBERT LEE OLSON, CLAIMANT'S ATTY.
ROGER R. WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant seeks board review of a hearing officer's order

DISMISSING HIS REQUEST FOR HEARING ON A CLAIM OF AGGRAVATION FOR 
LACK OF JURISDICTION.

HAS REVIEWED 
FINDINGS AND 

IS ORDER SHOULD

1 , 1 9 73 , IS
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ISSUE
Has the claimant established a right to have his aggravation

CLAIM HEARD?

DISCUSSION
Claimant submitted two medical reports from dr. Robert a.

BERSELLI IN SUPPORT OF HIS CLAIM FOR AGGRAVATION. THE DOCTOR* S 
OPINION STATED THAT -

’* . . . OSTEOPOROSIS OF THE THORACIC SPINE THAT THIS 
PATIENT HAS PROBABLY DID RESULT FROM HIS LOW BACK 
INJURY OF MARCH 4, 1969 , . . OSTEOPOROSIS AND HIS
CHRONIC THORACIC SPINAL STRAIN HAS BECOME AGGRAVATED. ’ ’

The HEARING OFFICER DISMISSED THIS CLAIM FOR AGGRAVATION 
RULING THAT THESE MEDICAL REPORTS DID NOT SATISFY THE REQUIREMENTS 
OF THE AGGRAVATION STATUTE.

The board concludes that the reports of dr. berselli are
SUFFICIENT TO ESTABLISH JURISDICTION AND THAT THE CLAIM SHOULD BE 
HEARD ON ITS MERITS,

Claimant's attorney is not entitled to a fee at this stage

OF THE PROCEEDINGS.

ORDER
The order of the hearing officer, dated January 26, 1973 is

REVERSED AND THE MATTER IS HEREBY REMANDED TO THE HEARINGS 
DIVISION FOR A HEARING ON THE MERITS.

WCB CASE NO. 72^459 JUNE 15, 1973

ROSE ANN VOLK, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
MARMADUKE, ASCHE NBRE NNE R , MERTEN AND SALTVEIT,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson, moore and sloan,

Employer requests board review of a hearing officer’s 
ORDER FINDING CLAIMANT’S CLAIM COMPENSABLE.

ISSUE
Did claimant’s uveitis arise out of and in the course of her

EMPLOYMENT?

DISCUSSION
A MAJORITY OF THE BOARD CONCLUDES THE CLAIMANT HAS FAILED 

TO PROVE A CONNECTION BETWEEN HER WORK AND THE UVEITIS CONDITION 
SHE EXPERIENCED.
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Even if some toxic agent had invaded through the eye socket,
IT IS HIGHLY UNLIKELY, PHYSIOLOGICALLY SPEAKING, THAT SUCH AN AGENT 
WOULD HAVE PRODUCED THE UVEITIS WHICH CLAIMANT SUFFERS.

The order of the hearing officer should therefore be
REVERSED.

The evidence indicates there was no toxic residual, on the

BROCCOLI NOR WAS THE BROCCOLI ITSELF INNATELY TOXIC.

ORDER
The order of the hearing officer dated October 17, 1972

IS REVERSED AND THE EMPLOYER'S DENIAL OF COMPENSABILITY DATED 
FEBRUARY 8 , 1 972 IS HEREBY APPROVED.

WCB CASE NO. 72-2426 JUNE 15, 1973

DOROTHY REESE, CLAIMANT
NIKOLAUS ALBRECHT, CLAIMANT'S ATTY.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's order

WHICH REFUSED TO ALLOW CERTAIN ADDITIONAL COMPENSATION WHICH SHE 
SEEKS.

No ADDITIONAL ARGUMENTS WERE PRESENTED ON APPEAL.

THE BOARD HAS REVIEWED THE RECORD DE NOVO AND AGREES WITH 
THE FINDINGS AND CONCLUSIONS OF THE HEARING OFFICER. HIS ORDER 
SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated January 3 t , 1 9 73 ,

IS AFFIRMED.

WCB CASE NO. 72-577 JUNE 15, 1973

LESLIE ATKINSON, CLAIMANT
MYRICK, COULTER. SEAGRAVES AND 
NEALY, CLAIMANTS ATTYS.
COLLINS, REDDEN, FERRIS AND VELURE,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The employer requests board review of a hearing officer's
ORDER WHICH FOUND CLAIMANT'S MYOCARDIAL INFARCTION COMPENSABLE,



ISSUE

Did claimant’s myocardial infarction arise out of and in the
COURSE OF HIS EMPLOYMENT?

DISCUSSION

Claimant suffered a myocardial infarction during the course

OF HIS EMPLOYMENT DECEMBER 2 1, 1971, THE EMPLOYER DENIED THAT
THE HEART ATTACK WAS CAUSED BY CLAIMANT’S EMPLOYMENT, THE 
HEARING OFFICER ORDERED THE CLAIM ACCEPTED,

The employer’s brief, in this request for review of the
HEARING OFFICER’S ORDER, ARGUES THAT THE OPINION OF DR, ISERT,
THE ATTENDING PHYSICIAN, WAS BASED ON SPECULATION, FOR THAT 
REASON, THE EMPLOYER CONTENDS THE HEARING OFFICER ERRED IN 
RELYING ON DR, CASTERLINE V/HO EXAMINED CLAIMANT ON BEHALF OF 
THE EMPLOYER,

The hearing1 officer’s reliance on dr, isert’s OPINION WAS 
PROPER IN VIEW OF THE POSITION ADOPTED BY THE OREGON COURT OF 
APPEALS AND THE OREGON SUPREME COURT CONCERNING SUCH MATTERS, 
THE HEARING OFFICER FOUND DR, ISERT1 S OPINION PERSUASIVE, THE 
BOARD CONCURS IN THAT DETERMINATION, THE ORDER OF THE HEARING 
OFFICER SHOULD BE AFFIRMED,

ORDER

The ORDER OF THE HEARING OFFICER DATED OCTOBER 4, 1972

IS AFFIRMED,

Claimant’s counsel is awarded a reasonable attorney fee

IN THE SUM of TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE 
EMPLOYER, FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO. 72-2066 JUNE 15, 1973

JEFFERY SNYDER, CLAIMANT
EMMONS, KYLE, KROPP AND KRYER, CLAIMANT’S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer’s order

DATED JANUARY 1 8 , 1 973 , AWARDING HIM AN ADDITIONAL TEN DEGREES
MAKING A TOTAL OF 15 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY, 
CONTENDING HIS DISABILITY EXCEEDS THAT AWARDED,

ISSUE

What is the extent of claimant* s permanent partial
DISABILITY?
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DISCUSSION

Claimant, a i 7 year old high school senior, was injured

ON AUGUST 1 8 , 1 96 9 , WHEN HE FELL FROM AN IRRIGATION PIPE TRAILER
WHILE DOING FARM LABOR WORK. THIS RESULTED IN A FRACTURE OF 
CLAIMANT'S RIGHT LEG AND REQUIRED ORTHOPEDIC SURGERY.

In SEPTEMBER, 1 9 7 0 , DR. VAN OLST DISCOVERED THE GROWTH 
CENTER OF THE RIGHT LEG WAS DAMAGED AND THAT CLAIMANT* S RIGHT 
LEG WAS NOT GROWING AS FAST AS HIS LEFT. LATER EXAMINATIONS 
SHOWED INCREASED LEG LENGTH DISCREPANCY CAUSING ANKLE STIFFNESS 
AND COMPLAINTS OF MILD BACK ACHING.

A NOVEMBER 7 , 1 972 EXAMINATION OF DR. RICHARD BERG NOTED

MORE SERIOUS COMPLAINTS OF LAW BACK PROBLEMS INVOLVING A 
CONGENITAL DEFECT WHICH WAS FURTHER STRAINED BY CLAIMANT'S 
ABNORMAL GAIT CAUSED BY THE RIGHT FOOT AND ANKLE INJURY.

Claimant has some problems performing physical labor,
HOWEVER, HE IS ABLE TO PARTICIPATE TO SOME EXTENT IN CROSS 
COUNTRY TRACK EVENTS AND CAN ENGAGE IN LIFTING 5 0 TO 80 POUND 
HAY BALES WITHOUT UNDUE IMMEDIATE PROBLEMS.

It APPEARS TO THE BOARD, AS IT DID TO THE HEARING OFFICER,
THAT THIS CLAIMANT HAS PRESENTLY MADE A SATISFACTORY RECOVERY 
FROM HIS INJURY AND SURGERY, AND THAT HE HAS SUCCESSFULLY 
RETURNED TO HIS VARIOUS ACTIVITIES.

In the event claimant" s disability requires future attention,
THE BOARD CAN, PURSUANT TO ORS 6 56.2 7 1 , GIVE FURTHER CONSIDERATION 
TO THE EXTENT OF CLAIMANT* S DISABILITY. IN THE MEANTIME,
HOWEVER, THE BOARD CONCURS WITH THE FINDINGS OF THE HEARING 
OFFICER AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer affirming the award of
COMPENSATION GRANTED BY THE DETERMINATION ORDER OF JULY 2 5 , 1 97 2
FOR LOSS OF THE RIGHT LEG, AND INCREASING THE AWARD OF LAW BACK 
DISABILITY IN LIEU OF THE DETERMINATION ORDER IS HEREBY AFFIRMED.

WCB CASE NO. 72-1075 JUNE 15, 1973

LAVERN MIEBACH, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
ATTYS FOR CLAIMANT
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's order

GRANTING AN ADDITIONAL 3 2 DEGREES, RESULTING IN A TOTAL OF 64 DEGREES 
FOR UNSCHEDULED PERMANENT PARTIAL DISABILITY, CONTENDING HIS 
DISABILITY EXCEEDS THAT AWARDED.
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ISSUE

What is the extent of claimant's unscheduled permanent
PARTIAL DISABILITY?

DISCUSSION

Claimant, a 33 year old plant engineer, sustained a compensable

NECK INJURY ON JULY I, 1970, WHICH ULTIMATELY LEFT HIM WITH RESIDUAL 
PHYSICAL impairment which restricts him from lifting more than
30 POUNDS,

Although claimant had preexisting disabilities due to a
PRIOR LOW BACK INJURY, CLAIMANT WAS EARNING NINE HUNDRED 
DOLLARS A MONTH BEFORE THE INJURY IN QUESTION OCCURRED, HIS 
EARNINGS NOW ARE APPROXIMATELY SIX HUNDRED FIFTY DOLLARS PER 
MONTH AND HE IS WORKING IN A MORE OR LESS SHELTERED EMPLOYMENT 
WHERE HE CAN AVOID PHYSICALLY STRENUOUS WORK.

The board is of the opinion that, as of now, the compensation
AWARDED BY THE HEARING OFFICER IS ADEQUATE. IN THE EVENT CLAIMANT’S
claimant’s disability status requires future attention, the Board
CAN, PURSUANT TO ORS 6 5 6.2 7 1 , GIVE FURTHER CONSIDERATION TO
claimant’s need for compensation, in the meantime, the board
CONCURS WITH THE FINDINGS OF THE HEARING OFFICER AND CONCLUDES 
HIS ORDER SHOULD BE AFFIRMED.

ORDER

The ORDER OF THE HEARING OFFICER DATED SEPTEMBER 2 6 , 1 972

IS HEREBY AFFIRMED.

WCB CASE NO. 72-2448 JUNE 15, 1973

GERTRUDE DALTHORP, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant request board review of a hearing officer's order

CONSTRUING THE APPLICABILITY OF ORS 6 56.2 2 0 .
The BASIC ISSUE ON APPEAL IS WHETHER ORS 6 56.2 2 0 LIMITS 

COMPENSATION FOR VENTRAL HERNIAS.

After reviewing the record and considering the briefs 
SUBMITTED ON APPEAL, THE BOARD CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE HEARING OFFICER ON ALL ISSUES AND CONCLUDES 
HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated December 7, 1972,
IS AFFIRMED.
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WCB CASE NO. 72-2036 JUNE 15, 1973

GENE T BURR, CLAIMANT
FRED ALLEN, CLAIMANT S ATTY.
JAQUA AND WHEATLEY, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests board review of a hearing officer's order

WHICH ALLOWED CLAIMANT COMPENSATION FOR UNSCHEDULED DISABILITY 
IN THE RIGHT EYE.

ISSUE
Is CLAIMANT ENTITLED TO AN AWARD OF COMPENSATION FOR 

UNSCHEDULED DISABILITY IN THE RIGHT EYE?

DISCUSSION

The rationale adopted by the hearing officer is consonant
WITH THE REASONING CONCERNING THE ISSUE EXPRESSED BY THE BOARD 
IN THE RECENT ORDER ON REVIEW IN THE MATTER OF THE COMPENSATION 
OF RANDALL VAN HECKE ,WC B 72-1759, APRIL 2, 1973.

The BOARD AGREES WITH THE FINDINGS AND CONCLUSIONS OF THE 
HEARING OFFICER AND HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated November 9, 1972, 

is affirmed.

Claimant's counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72-2561 JUNE 15, 1973

EMMIT WILLIAMS, CLAIMANT
PETERSON, CHAIVOE AND PETERSON, CLAIMANT' S ATTYS.
KEITH D, SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests review of a hearing officer's order

AFFIRMING A DETERMINATION ORDER, DATED SEPTEMBER 1 4 , 1 97 2 .

ISSUE
What is the extent of claimant's permanent disability?

DISCUSSION
Claimant, a 52 year old casual farm laborer, was injured

ON JULY 1 5 , 1 97 0 , WHEN HE FELL FROM A HAY WAGON CAUSING RESIDUAL
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DISABILITY FOR WHICH HE WAS AWARDED 80 DEGREES UNSCHEDULED 
DISABILITY. THE HEARING OFFICER AFFIRMED THE AWARD.

Claimant contends on review that he is in the odd-lot

CATEGORY. HE MAY BE, BUT THE CAUSE CANNOT BE ATTRIBUTED, FOR 
COMPENSATION PURPOSES, TO THE INDUSTRIAL INJURY. THIS, AT BEST, 
IS ONLY PARTIALLY RESPONSIBLE FOR CLAIMANT' S CONDITION. THE 
HEARING OFFICER CORRECTLY ANALYZED THE EVIDENCE AND THE BOARD 
CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated January is, 1973,

IS AFFIRMED.

WCB CASE NO. 72-873 JUNE 15, 1973

ALFRED WEST, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT1S ATTYS.
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson, moore and sloan.

Claimant requests board review of a hearing officer's order 
affirming the partial denial of his claim and also affirming the
AWARD OF PERMANENT PARTIAL DISABILITY GRANTED BY A DETERMINATION 
ORDER, CONTENDING THE DENIED PSYCHIATRIC CONDITION IS RELATED TO 
THE INJURY AND THAT THE COMPOSITE RESIDUALS HAVE LEFT HIM 
PERMANENTLY AND TOTALLY DISABLED.

DISCUSSION
A MAJORITY OF THE BOARD AGREES WITH THE FINDINGS AND CONCLU

SIONS OF THE HEARING OFFICER.

It APPEARS THAT THE BASIS OF claimant's PSYCHOPATHOLOGY IS 
BASICALLY ANGER AT THE EMPLOYER'S REFUSAL TO REHIRE HIM FOLLOWING 
THE INJURY, RATHER THAN AN EMOTIONAL MALADJUSTMENT TO THE INJURY 
AND ITS SEQUELAE. THE EVIDENCE IS PERSUASIVE THAT THE EMPLOYER'S 
REFUSAL TO REHIRE THE CLAIMANT STEMMED FROM HIS EARLIER FALSIFICA
TION OF AN EMPLOYMENT APPLICATION AND NOT BECAUSE OF THE PHYSICAL 
RESIDUALS OF THE INJURY. THIS BEING SO, THE CLAIMANT'S FAILURE TO 
RETURN TO WORK IS NOT CAUSALLY RELATED TO THE INJURY AND CLAIMANT 
IS NOT PERMANENTLY AND TOTALLY DISABLED AS A RESULT OF THE INJURY 
IN QUESTION.

The order of the hearing officer dated September 29, 1972
IS AFFIRMED.

ORDER
The order of the hearing officer dated September 29, 1972

I S AFFIRMED.
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WCB CASE NO. 71-2737 JUNE 15, 1973

GLEN HENRY BYERS, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of
A HEARING officer’s ORDER WHICH GRANTED CLAIMANT AN ADDITIONAL 
32 DEGREES MAKING A TOTAL OF 64 DEGREES - 20 PERCENT — FOR UN
SCHEDULED DISABILITY.

ISSUE

What is the extent of claimant's permanent disability?

DISCUSSION

The hearing officer allowed additional unscheduled disability
COMPENSATION UPON A SHOWING THAT CLAIMANT'S ''RESERVE CAPACITY'' 
HAD BEEN PERMANENTLY DIMINISHED.

The hearing officer justified the present allowance of
ADDITIONAL COMPENSATION ON THE BASIS THAT ALTHOUGH CLAIMANT WAS 
PRESENTLY SUCCESSFULLY EMPLOYED, HIS DIMINISHED RESERVE CAPACITY 
HAD NECESSARILY AFFECTED HIS EARNING CAPACITY,

The potential disabling effect of this injury, in terms of

IMPAIRED EARNING CAPACITY, EXISTS NOW AS A RESULT OF THE PERMANENT 
RESIDUAL PRESENTLY EXPERIENCED AND THUS IT MUST BE COMPENSATED 
NOW.

The hearing officer correctly assessed the claimant's

PERMANENT DISABILITY OF 64 DEGREES AND HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated November 3, 1972,
IS AFFIRMED.

Claimant's counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 72-1287 JUNE 19, 1973

TERESA WILLIAMS, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT1 S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.



CLAIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER’S ORDER 
AFFIRMING THE DETERMINATION ORDERS OF AUGUST 2 9 , 1 96 9 , AND
MAY 3 , 1 9 7 2 .

ISSUES

1. Is CLAIMANT IN NEED OF FURTHER MEDICAL TREATMENT?

2. Is claimant entitled to additional temporary total

DISABILITY BENEFITS?

3. If claimant’s condition is medically stationary, what

IS THE EXTENT OF PERMANENT DISABILITY?

DISCUSSION

Claimant’s brief contains a very intriguing proposal that

THE BOARD REFER CLAIMANT TO DR. F. A. SHORT FOR EVALUATION OR 
TREATMENT BASED ON THE STUDIES DR. SHORT CONDUCTED SOME TIME 
AGO. CLAIMANT’S COUNSEL IS TO BE COMMENDED FOR THE EFFORT 
EXPENDED IN SUBMITTING THIS TO THE BOARD AND FOR HIS PROPOSAL TO 
ADOPT A DIFFERENT APPROACH IN AN ATTEMPT TO SOLVE THIS PARTICULAR 
KIND OF DISABILITY. UNFORTUNATELY, ORS 6 5 6.2 9 5 DOES NOT PERMIT 
THE BOARD TO CONSIDER THE EVIDENTIARY MATTER INCLUDED IN CLAIMANT' S 
BRIEF.

This then presents the question, should the board remand

THIS CASE TO THE HEARING OFFICER FOR THE PURPOSE OF HAVING 
DR. SHORT EXAMINE CLAIMANT TO ASCERTAIN IF HIS STUDIES WOULD 
SUGGEST ANY FORM OF TREATMENT FOR CLAIMANT THAT WOULD RELIEVE 
HER SYMPTOMS. BY REASON OF THE LIMITATIONS ON THE BOARD'S 
AUTHORITY ON REVIEW, WE DO NOT BELIEVE WE ARE AUTHORIZED TO 
ADOPT THIS COURSE OF ACTION. WE BELIEVE WE MUST EVALUATE THE 
CASE ON THE BASIS OF THE EVIDENCE SUBMITTED TO THE HEARING OFFICER.

Therefore, the board concludes that the hearing officer's

OPINION AND ORDER PROPERLY EVALUATED THE EVIDENCE ON THE ISSUES 
PRESENTED. IT SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated November 28, 1972,

IS AFFIRMED.

WCB CASE NO. 72-146 JUNE 20, 1973

WINFRED TRUDEAU, DECEASED
POZZI, WILSON AND ATCHISON, BENEFICIARIES ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND'
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY BENEFICIARIES

Reviewed by commissioners wil^on and sloan.

The BENEFICIARIES OF THE ABOVE NAMED DECEDENT REQUESTS 
BOARD REVIEW OF A HEARING OFFICER1 S ORDER DENYING WORKMEN* S 
COMPENSATION BENEFITS.
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ISSUES
1. WAS DECEDENT PERMANENTLY AND TOTALLY DISABLED AT THE 

TIME OF HIS DEATH?

2. IS THERE A LEGAL CAUSAL RELATIONSHIP BETWEEN DECEDENT' S 
COMPENSABLE INJURY AND HIS DEATH?

DISCUSSION
The board has carefully reviewed the comprehensive record

MADE AT THE HEARING AND THE EXCELLENT BRIEFS FURNISHED ON REVIEW.

Having done so, the board concurs with the findings and

CONCLUSIONS OF THE HEARING OFFICER'S ORDER AND HEREBY ADOPTS HIS 
ORDER AS ITS OWN.

ORDER
The order of the hearing officer and the amendment thereto,

DATED DECEMBER 1 9 , 1 9 72 , IS HEREBY AFFIRMED.

WCB CASE NO. 72-2690 JUNE 20, 1973

KEITH BREESE, CLAIMANT
MCKAY, PANNER, JOHNSON, MARCEAU AND 
KARNOPP, CLAIMANT'S ATTYS.
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's order

WHICH SUSTAINED THE DENIAL OF HIS CLAIM.

ISSUE
Did claimant’s heart attack of july is, 1972 arise out of

AND IN THE COURSE OF HIS EMPLOYMENT?

DISCUSSION
The hearing officer's order accurately reflects the

EVIDENCE PRESENTED IN THIS CASE. NOTHING WILL BE GAINED IN REPEATING 
IT. THAT EVIDENCE SIMPLY DOES NOT JUSTIFY A FINDING THAT THE HEART 
CONDITION WAS CAUSED BY CLAIMANT'S WORK ACTIVITY AT THE TIME.

At THE DATE OF THE HEARING THE CLAIMANT WAS UNABLE TO PERSONALLY 
APPEAR. On this review claimant requests that the case be 
REMANDED FOR THE TAKING OF ADDITIONAL TESTIMONY. THERE IS NO 
SHOWING OF ANY KIND THAT, IF THE CASE WERE REMANDED, THE EVIDENCE 
PRESENTED WOULD BE ANY DIFFERENT THAN THAT NOW IN THE RECORD.

The BOARD, UPON ITS OWN DE NOVO REVIEW OF THE RECORD, FINDS 
ITSELF COMPLETELY IN AGREEMENT WITH THE FINDINGS AND CONCLUSIONS 
OF THE HEARING OFFICER. HIS ORDER SHOULD BE AFFIRMED.
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ORDER
The order of the hearing officer dated December 27,

IS HEREBY AFFIRMED.

WCB CASE NO. 72-1534 JUNE21.1973

CATHERINE WEEKS, CLAIMANT
HANSEN, CURTIS, HENDERSHOTT AND STRICKLAND,
claimant’s ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The state accident insurance fund requests board review of
A HEARING OFFICER’S ORDER AFFIRMING A SECOND DETERMINATION ORDER 
WHICH AWARDED CLAIMANT L6 0 DEGREES FOR UNSCHEDULED LOW BACK 
DISABILITY.

ISSUE
What is the extent of claimant’s permanent disability?

DISCUSSION
Claimant, a 49 year old print feeder, sustained a compensable

INJURY TO HER LOW BACK ON SEPTEMBER 24 , 1 969 .
Prior to this 1 96 9 injury, claimant suffered a back injury 

which necessitated a lumbar laminectomy, claimant’s present 
back injury has produced significant psychiatric as well as physical
RESIDUALS.

Claimant is a high school graduate, divorced and the mother

OF SEVEN CHILDREN, NOW EMANCIPATED. HER WORK EXPERIENCE HAS 
BEEN LIMITED TO UNSKILLED OR SEMI-SKILLED EMPLOYMENT SUCH AS 
BABYSITTING, DISHWASHER, MILL WORK.

A PSYCHOLOGICAL EVALUATION BY DR. PERKINS SHOWED CLAIMANT 
TO HAVE MARKEDLY DEFICIENT INTELLECTUAL AND EMOTIONAL CAPACITY.
DR. ROCKEY FOUND ’’CONSIDERABLE LOSS OF FUNCTION" IN THE BACK. 
COUNSEL FOR CLAIMANT SUBMITTED AT THE HEARING THAT THE EVIDENCE 
PRESENTED WOULD PLACE CLAIMANT IN THE ODD LOT CATEGORY. THE 
DEFENSE OFFERED NO EVIDENCE OF EMPLOYABILITY OR SHOWED ANY 
SPECIFIC OCCUPATION CLAIMANT COULD SUCCESSFULLY PERFORM. BASED 
ON THESE LIMITATIONS THE HEARING OFFICER CONCLUDED CLAIMANT FELL 
WITHIN THE ODD LOT CATEGORY AND WAS PERMANENTLY INCAPACITATED 
FROM REGULARLY PERFORMING ANY WORK AT A GAINFUL AND SUITABLE 
OCCUPATION.

The BOARD HAS REVIEWED THE RECORD AND BRIEFS OF COUNSEL.
WE ARE PERSUADED THAT THE HEARING OFFICER CORRECTLY DETERMINED 
THE DISABILITY CLAIMANT HAS SUFFERED AS A RESULT OF THIS INJURY.
HIS ORDER SHOULD BE AFFIRMED.



19 7 2

ORDER
The order of the hearing officer dated November 10,

IS HEREBY AFFIRMED.

Claimant's counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 71-878 JUNE 21, 1973

ROSE M. DAVIDSON, CLAIMANT
GREEN, RICHARDSON, GRISWOLD AND 
MURPHY, CLAIMANT* S ATTYS.
ROGER B. WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's

ORDER WHICH AFFIRMED THE DETERMINATION ORDER OF APRIL 13, 1971.

ISSUES
1. Is CLAIMANT IN NEED OF ADDITIONAL MEDICAL CARE AND 

TREATMENT?

2. If NOT, WHAT IS THE EXTENT of claimant's PERMANENT 
DISABILITY?

DISCUSSION
Clai MANT, A NOW 3 1 YEAR OLD WOMAN EMPLOYED AS A NURSE'S 

AIDE, SUSTAINED A LOW BACK INJURY ON MARCH 4 , 1 970 WHILE LIFTING
A PATIENT. A LUMBAR LAMINECTOMY WAS PERFORMED BUT RESIDUAL 
COMPLAINTS INDICATED THE POSSIBLE NEED FOR VOCATIONAL REHABILITATION.

Claimant reported some improvement after enrollment at

THE PHYSICAL REHABILITATION CENTER BUT SHE FELT SHE DID NOT 
IMPROVE ENOUGH TO RETURN TO WORK, THE DEPARTMENT OF VOCATIONAL 
REHABILITATION CLOSED THE CASE DUE TO CLAIMANT'S LACK OF MOTIVATION 
TO RETURN TO WORK.

The hearing officer noted that the obesity of the claimant
WAS A MAJOR HANDICAPPING FEATURE AS FAR AS SEEKING SUITABLE 
EMPLOYMENT. HE ALSO NOTED THAT THE CLAIMANT DOES MANY THINGS 
FOR PLEASURE SUCH AS BOWLING, GOLFING, CAMPING, WHICH ARE FAR 
MORE STRENUOUS THAN WORK OPPORTUNITIES WHICH SHE HAS DECLINED.

The hearing officer thereupon concluded that there was no
SUBSTANTIAL EVIDENCE TO PRODUCE A LOSS OF EARNING CAPACITY AS 
CLAIMANT HAS NOT PROVED THAT HER PRESENT LIMITATIONS ARE THE 
RESULT OF HER OCCUPATIONAL ACCIDENT.

On its own review, the board fully concurs with the
FINDINGS OF THE HEARING OFFICER. THE MINIMAL EVIDENCE OF CLAIMANT'S
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LOSS OF EARNING CAPACITY DOES NOT WARRANT AN ADDITIONAL AWARD FOR 
UNSCHEDULED LOW BACK DISABILITY.

ORDER
The order of the hearing officer dated January 10, 1973 is

HEREBY AFFIRMED.

WCB CASE NO. 72-1516 JUNE21,1973

LAWRENCE GLASBRENNER, CLAIMANT
KEITH BURNS, CLAIMANT'S ATTY.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer’s order

SUSTAINING a DENIAL OF HIS CLAIM BASED ON AN INJURY ON JANUARY 2 0,
1 9 72 .

ISSUE
Has claimant sustained an aggravation of his industrial

INJURY OF JANUARY 2 0 , 1 972 ?

DISCUSSION
In his brief on review claimant contends that this claim

COULD BE CONSIDERED EITHER AS A CLAIM FOR AGGRAVATION OR AS A NEW 
COMPENSABLE INJURY AND THAT THE HEARING OFFICER, BY HIS ORDER, 
FAILED TO RECOGNIZE THAT THIS COULD BE SO.

Unfortunately, the evidence does not justify claimant's
ASSERTION OF AN AGGRAVATION OR A NEW INJURY. THE HEARING OFFICER 
ADEQUATELY STATED THE REASONS FOR HAVING DENIED THESE CONTENTIONS 
IN STATING THAT CLAIMANT HAS FAILED TO SUSTAIN THE BURDEN OF 
PROOF.

The board concludes that the evidence fails to establish
THAT IT WAS EITHER A NEW INJURY OR AN AGGRAVATION.

The order of the hearing officer should therefore be
AFFIRMED.

ORDER
The order of the hearing officer dated December 7, 1972

IS AFFIRMED,
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1973WCB CASE NO. 72-1399 JUNE 21,

DAISY CLARK, CLAIMANT
MYR1CK, COULTER, SEAGRAVES AND 
NEALY, CLAIMANT’S ATTYS,
COLLINS, REDDEN, FERRIS AND 
VELURE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan,

The employer requests board review of a hearing officer’s

ORDER WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT TOTAL 
DISABILITY.

ISSUE
What is the extent of claimant’s permanent disability?

DISCUSSION

The claimant in this case was awarded permanent total 
disability by the hearing officer, the evidence in the case is
CLOSE AND THE RESULT DEPENDS IN SUBSTANTIAL MEASURE UPON THE 
HEARING OFFICER’S DETERMINATION OF THE CREDIBILITY OF THE CLAIMANT. 
THIS IS PARTICULARLY TRUE WHEN, AS HERE, THERE HAS BEEN OBSERVATION 
OF THE CLAIMANT BY A PRIVATE INVESTIGATOR, INCLUDING THE USE OF 
MOVIE FILMS, IN AN ATTEMPT TO DEMONSTRATE LESS PHYSICAL IMPAIRMENT 
THAN CLAIMED BY THE INJURED PERSON.

Other than urging that the evidence in total does not justify
THE HEARING OFFICER’S CONCLUSION, THE EMPLOYER'S BRIEF PRESENTS 
NO PARTICULAR ISSUE OTHER THAN A GENERALIZED ARGUMENT THAT CLAIMANT 
RETAINS SOME EARNING CAPACITY.

After carefully considering claimant's age, education and
EXTENT OF PHYSICAL IMPAIRMENT, THE HEARING OFFICER CONCLUDED 
CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED.

In VIEW OF THE HEARING officer's DETERMINATION AND SPECIFIC 
FINDINGS IN REGARD TO THE CREDIBILITY OF CLAIMANT, THE BOARD CONCLUDES 
THAT THE HEARING OFFICER'S ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated December

IS HEREBY AFFIRMED.
1 3 19 7 2

Claimant's counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.



WCB CASE NO. 72-1772 JUNE 26, 1973 »

LYNWOOD ROUSE, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's order 
dismissing his request for hearing on a claim of aggravation for
LACK OF JURISDICTION,

ISSUE
Do THE MEDICAL REPORTS SUBMITTED SUPPORTING CLAIMANT'S 

AGGRAVATION CLAIM PRESENT AN OPINION THAT THERE ARE "REASONABLE" 
GROUNDS FOR THE CLAIM?

DISCUSSION
Claimant filed a request for hearing on june 29, 1972, to

OBTAIN INCREASED COMPENSATION ON THE GROUNDS OF AGGRAVATION, THE 
STATE ACCIDENT INSURANCE FUND DENIED THE CLAIM OF AGGRAVATION.

At the hearing the state accident insurance fund moved for
DISMISSAL ON THE GROUND THAT THE HEARING OFFICER DIDN'T HAVE 
JURISDICTION BECAUSE CLAIMANT HAD NOT ATTACHED A SUFFICIENT MEDICAL 
REPORT TO SUPPORT HIS CLAIM,

We agree with the hearing officer's conclusion that the
REPORTS SUBMITTED ARE INSUFFICIENT TO VEST THE BOARD OR ITS 
HEARINGS DIVISION WITH JURISDICTION TO HEAR THE CLAIM.

The board, on de novo review, agrees with the rationale of
THE HEARING OFFICER'S DECISION AND ADOPTS HIS ORDER AS ITS OWN.

ORDER
The order of the hearing officer dated December 13,1972

IS HEREBY AFFIRMED.

WCB CASE NO. 72-2188 JUNE 26, 1973

WAYNE R. DALZIEL, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER 
CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF 
CROSS—APPEAL BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of
A HEARING OFFICER'S ORDER WHICH AWARDED CLAIMANT COMPENSATION 
FOR PERMANENT PARTIAL DISABILITY.



ISSUE
What is the extent of claimant's permanent disability?

DISCUSSION
Claimant suffered a lumbosacral strain on December is, 1971 

WHILE WORKING AS A CHOKER SETTER FOR HALEY CONSTRUCTION COMPANY. 
THE INJURY PRODUCED PERMANENT RESIDUAL DISABILITY.

Dr. ROBERT LARSON RECOMMENDED RETURNING TO A LESS PHYSICALLY 
DEMANDING TYPE OF EMPLOYMENT TO AVOID REPETITIVE BENDING OR LIFTING. 
THIS SAME RECOMMENDATION WAS MADE AT THE BACK EVALUATION CLINIC.

Claimant has not cooperated in rehabilitation efforts or

MADE ANY EFFORT TO REJOIN THE WORK FORCE. HE EXPRESSES NO INTEREST 
IN RETRAINING INVOLVING FORMAL SCHOOLING LIMITING HIS POSSIBILITIES 
TO AN ON-THE-JOB TRAINING SITUATION — PREFERABLY IN THE SWEET HOME 
AREA.

The BOARD IS OF THE OPINION THAT THE LOSS OF EARNING CAPACITY 
CLAIMANT ALLEGES, STEMS IN LARGE PART, FROM HIS DEMONSTRATED LACK 
OF MOTIVATION IN RETURNING TO ANY SUITABLE EMPLOYMENT.

Under the circumstances the order of the hearing officer

SHOULD BE REDUCED. THE REAL DISABLING EFFECT OF CLAIMANT'S INJURY 
CAN BE FULLY COMPENSATED BY AN AWARD OF 9 6 DEGREES RATHER THAN 
1 2 8 DEGREES.

ORDER
The: order of the hearing officer dated February 16, 1973

IS HEREBY MODIFIED TO ALLOW THE CLAIMANT 96 DEGREES FOR UNSCHEDULED 
DISABILITY RATHER THAN 128 DEGREES AS PREVIOUSLY AWARDED.

Claimant’s attorney is authorized to recover an attorneys

FEE OF ONE HUNDRED TWENTY FIVE DOLLARS FROM CLAIMANT FOR HIS 
SERVICES ON THIS REVIEW.

WCB CASE NO. 72-990 JUNE 26, 1973

RALPH ROSS. IN COMPLYING STATUS OF

ALVIN L. and SHIRLEY H. RUSSELL.
DEA ROW RIVER STORE 
COONS, MALAGON AND COLE,
ATTYS FOR BENEFICIARIES 
SANDERS, LIVELY AND WISWALL,
DEFENSE ATTYS.
ORDER OF DISMISSAL

On MARCH 2 8 , 1 973 A REQUEST FOR REVIEW WAS FILED IN THE

ABOVE ENTITLED MATTER BY JOHN SVOBODA ON BEHALF OF ALVIN L. AND 
SHIRLEY H. RUSSELL, DBA, ROW RIVER STORE, REQUESTING REVIEW OF A 
HE ARING OFFICER’ S ORDER DATED AND ENTERED ON MARCH 2 , 1 9 7 3 .
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On JUNE 1 3 , 1 9 73 THE APPELLANTS, THROUGH THEIR ATTORNEY,
MOVED FOR AN ORDER DISMISSING THEIR REQUEST FOR REVIEW,

The board being now fully advised.

It is therefore ordered that the request for review entered
HEREIN BE, AND IT IS HEREBY DISMISSED,

WCB CASE NO. 72-348 JUNE 26, 1973

VERA L. CLAYBORN, CLAIMANT
GRAY, FANCHER, HOLMES AND HURLEY,
DEFENSE ATTYS.
ORDER ON MOTION

Employer has moved for an order dismissing claimant's
REQUEST FOR REVIEW ON THE GROUNDS THAT SHE FAILED TO PERFECT 
THE APPEAL IN ACCORDANCE WITH ORS 656,295,

Because claimant was unrepresented by counsel at this
STAGE OF THE PROCEEDINGS, SHE WAS GRANTED TIME TO RETAIN COUNSEL 
OR SEEK LEGAL ADVICE BEFORE RESPONDING TO THE EMPLOYER'S MOTION. 
APPARENTLY CLAIMANT IS STILL NOT REPRESENTED BY COUNSEL,

On June s, 1973, claimant was asked to respond to the
EMPLOYER' S MOTION WITHIN 1 0 DAYS BUT NO RESPONSE HAS BEEN RECEIVED.

The files of the workmen's compensation board reflect that

CLAIMANT FAILED TO PROPERLY PERFECT HER APPEAL AND THE BOARD IS 
THUS WITHOUT JURISDICTION TO REVIEW.

The employer's motion must therefore be granted.

ORDER

Claimant's request for review of the above entitled case

DATED OCTOBER 1 4 , 1 972 , IS HEREBY DISMISSED,

WCB CASE NO. 72-940 JUNE 26, 1973

KEITH CLYMER, CLAIMANT
GREEN, RICHARDSON, GRISWOLD AND 
MURPHY, CLAIMANT* S ATTYS.
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners moore and sloan.

The employer requests board review of a hearing officer's
ORDER WHICH REMANDED CLAIMANT'S CLAIM TO THE EMPLOYER FOR ACCEPTANCE 
AND PAYMENT OF COMPENSATION.
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ISSUE
Did claimant sustain a compensable occupational injury?

DISCUSSION
The employer argues that the medical evidence in this case

IS INSUFFICIENT TO SUPPORT THE HEARING OFFICER'S ORDER. IT IS 
NOTED THE HEARING OFFICER DID NOT RELY EXCLUSIVELY ON THE MEDICAL 
EVIDENCE. THE ORDER RECITES -

' * . . . THE MEDICAL AND CORROBORATING EVIDENCE 
SEEMS CLEARLY TO ESTABLISH THAT WITHOUT THAT 
STRAIN, THE CLAIMANT LIKELY COULD HAVE GONE FOR 
YEARS, PERHAPS FOR LIFE, WITHOUT THE REFUSION,
THAT IS, IF HE DIDN'T ATTEMPT WORK AS DIFFICULT 
AS ON THE DAY IN QUESTION — THOUGH IN A SENSE THE 
SURGERY WAS TREATMENT FOR THE ORIGINAL FRACTURE,
(OF 1 96 8) THE NECESSITY FOR THE SURGERY WAS 
ACTIVATED BY THE WORK. * ' (EMPHASIS SUPPLIED)

A CRITICAL ELEMENT IN THIS CASE IS THE CREDIBILITY OF THE 
WITNESSES. IN THIS RESPECT WE HAVE DEFERRED TO THE HEARING 
officer's DETERMINATION AND OUR REVIEW OF THE RECORD PROVIDES NO 
REASON TO REACH A FINDING DIFFERENT FROM THAT OF THE HEARING OFFICER.

The order of the hearing officer should be affirmed.

ORDER
The order of the hearing officer dated January i 6 , 1973 is

AFFIRMED.

Claimant's counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72-2280 
WCB CASE NO. 72-2730

JUNE 26, 1973 
JUNE 26, 1973

FLORENCE SPARGUR, CLAIMANT
FRANKLIN, BENNETT, DESBRISAY AND 
JOLLES, CLAIMANT'S ATTYS.
MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant has requested board review of a hearing officer's
ORDER.

ISSUES

LOSS FOR
IS CLAIMANT ENTITLED TO FURTHER MEDICAL 

HER TWO INDUSTRIAL INJURIES?
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DISCUSSION
This case poses the difficult problem of evaluating the

RECOMMENDATIONS FOR TREATMENT MADE BY DR, R, E, RINEHART, THE 
VIEWS EXPRESSED BY DR, RINEHART, WITH WHICH THE BOARD IS VERY 
FAMILIAR, MAY BE THE BEST SOLUTION YET FOUND FOR THE TREATMENT 
OF PERSONS SUFFERING THE KIND OF PSYCHOLOGICALLY INDUCED PAIN 
SUFFERED BY THIS CLAIMANT, HOWEVER, DR, RINEHART* S VIEWS, AS OF 
NOW, ARE NOT ACCEPTED BY THE MEDICAL PROFESSION GENERALLY AND 
THE BOARD DOES NOT BELIEVE IT IS IN A POSITION TO DISCOUNT THE 
COMPLETELY OPPOSING PREVAILING VIEWS OF THE MEDICAL PROFESSION 
AND ACCEPT DR, RINEHART'S RECOMMENDED TREATMENT,

In this particular case it is unfortunate that the recommenda
tions MADE BY DR, SCHULER, IN HIS REPORT OF FEBRUARY 2 3 , 1 972 WERE
NOT FOLLOWED, IT WOULD APPEAR THAT IF, AT THAT TIME, SOMEONE 
HAD BOTHERED TO FOLLOW THE RECOMMENDATIONS MADE BY HIM AND 
ATTEMPTED TO PLACE CLAIMANT IN A SATISFACTORY AREA OF EMPLOYMENT 
OR VOCATIONAL TRAINING, SHE WOULD TODAY BE MUCH BETTER OFF, EVEN 
NOW, PSYCHOLOGICAL CONSULTATION MAY BE OF VALUE AND, PURSUANT TO 
ORS 6 56,24 5 , CLAIMANT IS ENTITLED TO THAT COUNSELING IF SHE DESIRES.

The hearing officer's order should accordingly be modified

TO ALLOW SUCH COUNSEL BUT, IT SHOULD BE AFFIRMED IN ALL OTHER 
RESPECTS.

ORDER
The order of the hearing officer dated January 8 , 1973 is

MODIFIED TO ALLOW CLAIMANT TO RECEIVE PSYCHOLOGICAL CONSULTATION 
AT THE EMPLOYER'S EXPENSE, UNDER THE PROVISIONS OF ORS 6 56.2 4 5 .

Claimant’s attorney is entitled to receive from claimant,
A FEE EQUAL TO TWENTY FIVE PERCENT OF THE COST OF SUCH CONSULTATION, 
IN NO EVENT HOWEVER, SHALL SUCH FEE EXCEED FIFTEEN HUNDRED DOLLARS.

The hearing officer's order is affirmed in all other respects.

2. In the alternative, what is the extent of claimant's
DISABILITY?

WCB CASE NO. 72-1710 JUNE 26, 1973

ROBERT G. THROCKMORTON, CLAIMANT
AIL AND LUEBKE, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed BY COMMISSIONERS WILSON AND SLOAN.

Claimant

WHICH AFFIRMED
REQUESTS BOARD REVIEW OF A HEARING OFFICER* S 
A DETERMINATION ORDER OF JUNE 23 , 1 972 .

ORDER
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ISSUES

1. Was claimant's claim prematurely closed?

2. If claimant’s condition is medically stationary, what

IS THE EXTENT OF HIS DISABILITY?

DISCUSSION

The board has reviewed the record and briefs of counsel and

IS PERSUADED THAT THE HEARING OFFICER CORRECTLY DETERMINED THE 
DISABILITY CLAIMANT HAS SUFFERED AS A RESULT OF THIS INJURY,

The claimant presents no argument or reason to justify
REVERSING THE HEARING OFFICER’S FINDINGS OR ORDER IN THIS CASE 
AND THE HEARING OFFICER* S ORDER IS, THEREFORE, AFFIRMED,

WCB CASE NO. 72—2399 JUNE 26, 1973

CARL E. WALLEN, CLAIMANT
BURNS AND EDWARDS, CLAIMANT’S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order 
DENYING COMPENSABILITY OF HIS CLAIM AND DISMISSING HIS REQUEST FOR 
HEARING.

ISSUE

Did claimant sustain a compensable occupational injury?

DISCUSSION

The hearing officer affirmed the employer’s denial of this

CLAIM BECAUSE THE EVIDENCE WAS CONFUSING, COMPLICATING AND 
CONTRADICTORY, CLAIMANT* S EVIDENCE AS TO THE DATE OF AN ALLEGED 
BUMP ON HIS KNEE IS SO CONFUSING THAT IT NOT ONLY MAKES THE DATE OF 
THE ALLEGED HAPPENING UNCERTAIN BUT CREATES VERY SUBSTANTIAL DOUBT 
THAT IT OCCURRED AT ALL,

Based on its review of the record, the board concludes the
HEARING OFFICER’ S FINDINGS AND CONCLUSIONS ARE CORRECT AND SHOULD 
BE AFFIRMED,

ORDER

The order of the hearing officer dated December 20, 1972

IS AFFIRMED,
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WCB CASE NO. 72-2107 JUNE 26, 1973

GEORGE L. HEATON, CLAIMANT
THOMAS G. KARTER, CLAIMANT'S ATTY.
CHARLES PAULSON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloanc

Claimant seeks board review of a hearing officer’s order

WHICH DENIED HIS CLAIM FOR AGGRAVATION.

ISSUE
Has claimant suffered an aggravation of his industrial 

INJURY OF OCTOBER 12, 1971?

DISCUSSION
Claimant asserts that the psychological impact of the

INITIAL INJURY HAS WORSENED TO THE EXTENT THAT CLAIMANT NOW HAS 
ADDITIONAL BACK SYMPTONS THAT WERE NOT EVIDENT AT THE TIME OF 
THE STIPULATION OF SETTLEMENT DATED APRIL 2 1 , 1 972 .

The board’s review of the evidence is convincing that the
HEARING OFFICER’S FINDINGS AND DETERMINATION WERE CORRECT AND 
THEY SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated January 8,

HEREBY AFFIRMED.
1973 IS

WCB CASE NO. 72—1964 JUNE 26, 1973

NAOMI CLARK, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT’S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order

AFFIRMING A DETERMINATION ORDER WHICH GRANTED AN AWARD OF 192
DEGREES - 60 PERCENT-----FOR UNSCHEDULED DISABILITY OF THE LOW BACK,
CONTENDING SHE IS PERMANENTLY TOTALLY DISABLED.

ISSUE
IS THE EXTENT OF CLAIMANT’S PERMANENT DISABILITY?
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DISCUSSION

The BOARD IS PERSUADED BY THE OPINIONS OF DR. SLOCUM, claimant’s 
TREATING PHYSICIAN, NORMAN W, HICKMAN, PSYCHOLOGIST AND MRS. 
WILLIAMSON OF THE EUGENE BUSINESS COLLEGE, THAT CLAIMANT IS 
PERMANENTLY TOTALLY DISABLED.

Claimant’s obvious physical impairments which require the 
wearing of a back brace, the use of a cane and which limit her
ABILITY TO SIT, STAND, BEND OR LIFT, PLACE HER PRIMA FACIE IN THE 
ODD LOT CATEGORY.

No SHOWING WAS MADE THAT SUITABLE WORK IS AVAILABLE TO HER.

The hearing officer’s order should be set aside and claimant

SHOULD BE GRANTED PERMANENT TOTAL DISABILITY.

ORDER

The order of the hearing officer dated December 21, 1972,
IS SET ASIDE AND CLAIMANT IS GRANTED COMPENSATION FOR PERMANENT 
TOTAL DISABILITY TO BEGIN AS OF THE DATE OF THIS ORDER.

Claimant’s attorneys are entitled to receive 25 percent of

THE INCREASED COMPENSATION TO A MAXIMUM OF FIFTEEN HUNDRED 
DOLLARS, PAYABLE FROM SAID AWARD, AS A REASONABLE FEE.

WCB CASE NO. 72------2092 JUNE 26, 1973

GREGORY SIMPSON, CLAIMANT
SIM, WOODSIDE AND HARNISH, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

On APRIL 1 2 , 1 973 , CLAIMANT REQUESTED BOARD REVIEW OF A 
HEARING OFFICER'S ORDER DATED APRIL 4, 1 973 . THAT REQUEST FOR
REVIEW IS NOW PENDING.

The claimant and the state accident insurance fund have
AGREED TO SETTLE AND COMPROMISE THEIR DISPUTE IN ACCORDANCE WITH 
THE TERMS OF THE STIPULATED SETTLEMENT WHICH IS ATTACHED HERETO 
AS EXHIBIT A.

The board, being now fully advised, concludes the agreement

IS FAIR AND EQUITABLE TO BOTH PARTIES.

ORDER

It is therefore accordingly ordered that the stipulated
SETTLEMENT BE EXECUTED ACCORDING TO ITS TERMS.

The request for review now pending before the board is

HEREBY DISMISSED,

STIPULATED SETTLEMENT

It IS HEREBY STIPULATED BY AND BETWEEN MR. GREGORY J. 
SIMPSON, THROUGH HIS ATTORNEY JON L. WOODSIDE, AND THE STATE 
ACCIDENT INSURANCE FUND THROUGH R. KENNEY ROBERTS, ASSISTANT
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ATTORNEY GENERAL OF ITS ATTORNEYS THAT THE CLAIMANT* S CLAIM WAS 
ORIGINALLY CLOSED BY DETERMINATION ORDER DATED JULY 2 I , 1 972 ,
AWARDING 32 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY, THE 
CLAIMANT REQUESTED A HEARING AND A HEARING WAS HELD ON MARCH 2 1 ,
1 973 , BEFORE HEARING OFFICER H, L, PATTI E, BY OPINION AND ORDER 
DATED APRIL 4 , 1 972 , THE DETERMINATION ORDER GRANTING NO ADDITIONAL
PERMANENT PARTIAL DISABILITY WAS AFFIRMED, CLAIMANT TIMELY FILED 
HIS REQUEST FOR REVIEW BEFORE THE WORKMEN* S COMPENSATION BOARD,

It IS HEREBY STIPULATED AND AGREED THAT THIS APPEAL SHALL BE 
COMPROMISED AND SETTLED BY MR, SIMPSON ACCEPTING AND THE STATE 
ACCIDENT INSURANCE FUND PAYING AN ADDITIONAL 11 DEGREES FOR UN
SCHEDULED DISABILITY AND IN CONSIDERATION FOR THIS INCREASED COMPENSA 
TION MR, SIMPSON AGREES TO WITHDRAW HIS REQUEST FOR REVIEW BEFORE 
THE WORKMEN'S COMPENSATION BOARD,

It is further stipulated that jon l, woodside, claimant's

ATTORNEY, IS HEREBY AWARDED AN ATTORNEY'S FEE OF 2 5 PERCENT OF 
THE INCREASED COMPENSATION NOT TO EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO. 71-2531 JUNE 28, 1973

FRED M. KELLEY, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

The above entitled matter was heretofore the subject of

HEARING INVOLVING THE COMPENSABILITY OF A CLAIM FOR PULMONARY 
DISEASE ALLEGEDLY ARISING OUT OF AND IN THE COURSE OF CLAIMANT* 
EMPLOYMENT AT COOS HEAD TIMBER COMPANY IN COOS BAY, OREGON.

On JULY 1 0 , 1 972 AN ORDER OF THE HEARING OFFICER WAS ENTERED

FINDING THE CLAIM COMPENSABLE. THE STATE ACCIDENT INSURANCE FUND 
REJECTED THAT ORDER AND A MEDICAL BOARD OF REVIEW WAS CONVENED 
TO CONSIDER THE APPEAL.

On APRIL 3 , 1 973 , THE MEDICAL BOARD OF REVIEW FILED FINDINGS

SUPPLEMENTED BY A NARRATIVE REPORT, WHICH DID NOT, IN THE JUDGMENT 
OF THE WORKMEN* S COMPENSATION BOARD, ADEQUATELY DETERMINE THE 
ISSUE.

The workmen's compensation board presented a supplemental 
QUESTION TO THE MEDICAL BOARD OF REVIEW AND THE SUPPLEMENTAL 
FINDINGS HAVE NOW BEEN RECEIVED.

A MAJORITY OF THE MEDICAL BOARD OF REVIEW HAS CONCLUDED,
AS DID THE HEARING OFFICER, THAT CLAIMANT SUFFERS A COMPENSABLE 
OCCUPATIONAL DISEASE.

Pursuant to ors 6 5 6.8 i 4 , the findings, supplemental findings

AND ASSOCIATED NARRATIVE REPORTS, ARE ATTACHED HERETO AS EXHIBIT 
A. SAID FINDINGS AND REPORTS ARE DECLARED FINAL AS FILED AS OF THE 
DATE OF THIS ORDER,
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SAIF CLAIM NO. A 931351 JUNE 27, 1973

SHERIDAN GRAVES, CLAIMANT
HOLT AND HAIRE, CLAIMANT'S ATTYS.
OWN MOTION ORDER

Claimant requests the board, on its own motion, to order 
THE STATE ACCIDENT INSURANCE FUND TO PROVIDE HIM FURTHER MEDICAL 
CARE AND COMPENSATION,

In SUPPORT OF THAT REQUEST HE HAS FURNISHED AFFIDAVITS OF 
HIMSELF AND HIS WIFE AND MEDICAL REPORTS FROM VARIOUS PHYSICIANS 
WHICH SUGGEST, BUT DO NOT FULLY ESTABLISH, THAT HE IS ENTITLED TO 
RELIEF,

The board believes further inquiry into claimant's physical 
AND PSYCHOLOGICAL CONDITION SHOULD BE CONDUCTED BEFORE RULING 
FINALLY ON CLAIMANT'S REQUEST,

ORDER

It IS THEREFORE ACCORDINGLY ORDERED THAT THE STATE ACCIDENT 
INSURANCE FUND IMMEDIATELY ARRANGE PHYSICAL AND PSYCHIATRIC 
EXAMINATIONS OF THE CLAIMANT, AT ITS EXPENSE, AND SUBMIT THE 
FINDINGS THEREON TO THE WORKMEN'S COMPENSATION BOARD FOR ITS 
FURTHER CONSIDERATION IN THIS MATTER,

In the event claimant and the fund cannot mutually agree
UPON THE PHYSICIANS CHOSEN TO EXAMINE CLAIMANT, THE WORKMEN'S 
COMPENSATION BOARD WILL SELECT THEM,

WCB CASE NO. 72-1604 JULY 5, 1973

GEORGE PARKS, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of 
a hearing officer's order contending he erred in allowing temporary
TOTAL DISABILITY FOR THE PERIOD MARCH 24, 1 97 1 TO JUNE 2, 1971.

DISCUSSION

The board agrees with the fund's contention that the evidence
FAILS TO ESTABLISH CLAIMANT'S ENTITLEMENT TO TEMPORARY TOTAL 
DISABILITY. ADMITTEDLY HE WAS NOT WORKING DURING THE PERIOD IN 
QUESTION, BUT HE HAS NOT ESTABLISHED THAT HE COULD NOT WORK DURING 
THE PERIOD DUE TO THE COMPENSABLE AGGRAVATION IN QUESTION.

The HEARING OFFICER'S ORDER SHOULD BE MODIFIED ACCORDINGLY.
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ORDER
The hearing officer’s order allowing temporary total dis

ability FOR THE PERIOD MARCH 24 , 1 97 1 THROUGH JUNE 2 , 1971, TOGETHER
WITH ADDITIONAL COMPENSATION EQUAL TO 2 5 PERCENT OF SUCH TEMPORARY 
TOTAL DISABILITY, IS HEREBY REVERSED,

The order is affirmed in all other respects.

WCB CASE NO. 71-2531 JULY 9, 1973

FRED M. KELLEY, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

On JUNE 2 8 , 1 973 , THE BOARD ISSUED ITS ORDER FILING FINDINGS

OF THE MEDICAL BOARD OF REVIEW WITHOUT AN ALLOWANCE OF ATTORNEY 
FEES, THE REJECTION OF THE HEARING OFFICE R ’ S ORDER WAS FILED BY 
THE STATE ACCIDENT INSURANCE FUND AND THE MEDICAL BOARD OF REVIEW 
UPHELD THE HEARING OFFICER’S ORDER, CLAIMANT IS THUS ENTITLED TO 
HAVE HIS ATTORNEY’S FEE RELATING TO THE MEDICAL BOARD OF REVIEW 
PROCEEDING, PAID BY THE STATE ACCIDENT INSURANCE FUND,

The board now being fully advised hereby orders the state
ACCIDENT INSURANCE FUND TO PAY CLAIMANT’S ATTORNEYS POZZI, WILSON 
AND ATCHISON THE SUM OF THREE HUNDRED DOLLARS AS A REASONABLE 
ATTORNEYS FEE, SAID FEE TO BE PAID IN THE ADDITION TO AND NOT OUT 
OF THE CLAIMANT’S COMPENSATION.

WCB CASE NO. 71-1752 JULY 9, 1973

HOLLIS H. COURT, CLAIMANT
EDWIN A, YORK, CLAIMANT* S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

Reviewed by commissioners wilson and sloan.

On APRIL 1 0 , 1 972 , THE BOARD ENTERED ITS ORDER REMANDING
THIS CASE TO A MEDICAL BOARD OF REVIEW AS AN OCCUPATIONAL DISEASE 
PROCEEDING, THEREAFTER THAT ORDER WAS APPEALED TO THE CIRCUIT 
COURT FOR MULTNOMAH COUNTY ON CLAIMANT* S CONTENTION THAT THIS 
WAS NOT AN OCCUPATIONAL DISEASE CASE BUT ONE OF INDUSTRIAL INJURY.
ON FEBRUARY 2 3 , 1 973 , THE CIRCUIT COURT OF MULTNOMAH COUNTY BY A
NUNC PRO TUNC ORDER AS OF JUNE 2 2 , 1 9 72 AFFIRMED CLAIMANT’S CONTEN
TION AND REMANDED THE CASE TO THE BOARD FOR DETERMINATION AS AN 
INDUSTRIAL INJURY CASE, THIS ORDER WAS NOT CALLED TO THE BOARD* S 
ATTENTION UNTIL A SHORT TIME AGO.

In RESPONSE TO THAT ORDER THE BOARD IS ACCEPTING JURISDICTION 
OF THE CASE, HOWEVER, IN ITS ORDER OF REMAND OF APRIL 1 0 , 1 972 ,
THE BOARD NOTED THAT THE LATEST MEDICAL REPORTS IN THIS FILE WERE 
IN NOVEMBER OF 1 97 0 . THE BOARD THEN, IN THAT ORDER, DIRECTED THAT 
ADDITIONAL PHYSICAL TESTS BE CONDUCTED. THE NEED FOR MORE RECEN" 
MEDICAL REVIEW IS NOW EVEN MORE APPARENT.
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It IS, THEREFORE, ORDERED THAT THIS CASE BE REMANDED TO THE 
HEARINGS DIVISION F9R THE RECEIPT OF ADDITIONAL MEDICAL TESTIMONY 
AND FOR SUCH OTHER EVIDENCE AS MAY BE PERTINENT TO SUCH MEDICAL 
TESTIMONY. UPON RECEIPT OF SUCH MEDICAL OR OTHER EVIDENCE, THE 
HEARINGS DIVISION SHALL MAKE FINDINGS OF FACT IN RESPECT THERETO 
AND REPORT THE SAME TO THE BOARD.

WCB CASE NO. 73-475 JULY 9, 1973

WALLACE SCOTT, CLAIMANT
FLAXEL, TODD AND FLAXEL, CLAIMANT1S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED 
WORKMEN1 S COMPENSATION BOARD IN THE AB OV E-E NT I TLE 
SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN 
COUNSEL,

It IS THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE 
THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE HEARING OFFICER 
IS FINAL BY OPERATION OF LAW.

WITH THE 
D MATTER, AND 
BY CLAIMANT1 S

WCB CASE NO. 73-932 JULY 9, 1973

APOLINAR CAMARILLO, CLAIMANT
HOWARD J. SCOTT, CLAIMANT’S ATTY.

COLLINS, FERRIS AND VELURE, DEFENSE ATTYS.
ORDER ON MOTION

■ The CLAIMANT SUFFERED A COMPENSABLE INJURY ON AUGUST 6, 197 1

AND THE CLAIM WAS CLOSED ON MARCH 6 , 1 973 , WITH AN AWARD OF
10 PERCENT UNSCHEDULED MID-BACK DISABILITY EQUAL TO 32 DEGREES.

Claimant, through his attorney, mr, Howard j. scott, of
SAN DIEGO, CALIFORNIA, REQUESTED A HEARING, ASKING THAT IT BE HELD 
IN SAN DIEGO, CALIFORNIA, DUE TO THE FACT THE CLAIMANT NOW LIVES IN 
BAJA CALIFORNIA, MEXICO. MR. SCOTT ASSOCIATED AN OREGON ATTORNEY, 
MR. MICHAEL BRIAN, OF MEDFORD, OREGON, IN THIS MATTER. ON JUNE 
1 5 , 1 973 , MR. BRIAN FILED A MOTION WITH THE BOARD REQUESTING AN
ORDER REFERRING THIS MATTER TO THE WORKMEN’S COMPENSATION APPEALS 
BOARD OF CALIFORNIA FOR HEARING. ON JUNE 1 9 , 1 97 3 , MR. LYLE VELURE,
ON BEHALF OF THE EMPLOYER AND ITS CARRIER, OBJECTED TO MR. BRIAN’ S 
MOTION ON THE GROUNDS THAT OREGON STATUTES DO NOT AUTHORIZE SUCH A 
REFERRAL,

While the statute is silent on the specific point, the board
HAS GENERAL POWER TO ADMINISTER THE WORKMEN’S COMPENSATION LAW 
WHICH INCLUDES THE POWER TO ORDER AN OUT OF STATE HEARING IN AN 
APPROPRIATE CASE. AS A GENERAL RULE A HEARING SHOULD BE BEFORE AN 
OREGON HEARING OFFICER BUT IN EXCEPTIONAL CASES THE RULE MUST BE 
VARIED IN ORDER TO PROTECT THE RIGHTS OF A PARTY.

In the circumstances of this case it is apparent that if
CLAIMANT IS REQUIRED TO RETURN TO OREGON AT HIS OWN EXPENSE IT
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WOULD, IN EFFECT, DENY HIM THE RIGHT TO A HEARING. IN THE BOARD'S 
OPINION, THIS JUSTIFIES AN OUT OF STATE HEARING,

If the employers1 insurer, industrial indemnity, wishes to
PAY CLAIMANT1 S TRAVEL EXPENSES TO AND FROM MEDFORD, A HEARING 
WILL BE SCHEDULED IN THAT CITY. IF THE INSURER DOES NOT AGREE TO 
THAT ARRANGEMENT WITHIN FIFTEEN DAYS OF THIS ORDER, THE HEARINGS 
DIVISION IS INSTRUCTED TO ARRANGE A HEARING BEFORE THE WORKMEN' S 
COMPENSATION APPEALS BOARD OF THE STATE OF CALIFORNIA AND REQUEST 
THAT A TRANSCRIPT BE PREPARED AND SENT TO THE HEARINGS DIVISION OF 
THE OREGON WORKMEN'S COMPENSATION BOARD. THE HEARINGS DIVISION 
WILL THEREAFTER, IF THE EMPLOYER DESIRES, SET A SECOND HEARING IN 
MEDFORD FOR INTRODUCTION OF ANY TESTIMONY OR EVIDENCE NOT TAKEN 
IN THE CALIFORNIA HEARING.

This is an interim order and no appeal rights apply hereto.

WCB CASE NO. 72-2676 JULY 10, 1973

WILLIAM SMITH, CLAIMANT
O. W. GOAKEY, CLAIMANT'S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of 
A HEARING officer's ORDER WHICH REMANDED THE CLAIMANT’S CLAIM 
TO THE FUND FOR PAYMENT OF COMPENSATION,

ISSUE

Has claimant suffered an aggravation of his compensable
INJURY OF JULY 8 , 1 9 6 9?

DISCUSSION

After reviewing the record de novo, the board finds itself 
IN COMPLETE AGREEMENT WITH THE FINDINGS AND CONCLUSIONS EXPRESSED 
IN THE HEARING OFFICER'S ORDER. HIS OPINION AND ORDER IS ADOPTED BY 
THE BOARD,

ORDER

The ORDER OF THE HEARING OFFICER DATED JANUARY 3 , 1 9 73 IS

HEREBY AFFIRMED.

Claimant's counsel is awarded a reasonable attorney fee
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.
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WCB CASE NO. 72-361 JULY 10, 1973

HOWARD MILLER, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER
claimant's attys.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order 
CONTENDING HIS PERMANENT PARTIAL DISABILITY HAS WORSENED MORE 
THAN THE TEN PERCENT AWARDED BY THE HEARING OFFICER.

ISSUE
Is CLAIMANT ENTITLED TO INCREASED PERMANENT PARTIAL DIS

ABILITY RESULTING FROM THE AGGRAVATION OF HIS COMPENSABLE INJURY?

DISCUSSION
To ESTABLISH THE CLAIM FOR INCREASED COMPENSATION FOR 

AGGRAVATION OF DISABILITY, THERE MUST BE AN AGGRAVATION OF THE 
DISABILITY RESULTING FROM THE COMPENSABLE INJURY, THE HEARING 
OFFICER FOUND AND THE BOARD AGREES, THAT WHILE THE EVIDENCE 
INDICATES THAT CLAIMANT’S TOTAL PHYSICAL CONDITION MAY HAVE 
WORSENED, IT FAILS TO ESTABLISH THAT ALL OF HIS INCREASED DIS
ABILITY RESULTS FROM HIS COMPENSABLE INJURY. ONLY A VERY MINIMAL 
PART OF CLAIMANT’S INCREASED DISABILITY IS DIRECTLY RELATED TO THE 
INDUSTRIAL INJURY.

The BOARD THEREFORE CONCLUDES THAT THE ADDITIONAL AWARD OF 
PERMANENT PARTIAL DISABILITY EQUAL TO TEN PERCENT LOSS OF AN ARM 
BY SEPARATION FOR UNSCHEDULED DISABILITY IS JUST AND FAIR COMPENSA
TION.

The BOARD CONSIDERS THE HEARING OFFICER’ S ANALYSIS OF THE 
CASE BOTH THOROUGH AND COMPETENT AND HEREBY ADOPTS THE ORDER OF 
THE HEARING OFFICER AS ITS OWN.

ORDER
The order of the hearing officer dated January i 5 ,

HEREBY AFFIRMED.
1973 IS

WCB CASE NO 72-1287 JULY 17, 1973

TERESA WILLIAMS, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
ORDER ON PETITION FOR RECONSIDERATION

The claimant, through her counsel, has filed a petition for
RECONSIDERATION OF THE WORKMEN’S COMPENSATION BOARD ORDER ON REVIEW 
OF JUNE 1 9 , 1 9 73 .
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The workmen's compensation board has considered the

MOTION AND THE ORDER IS DENIED,

ORDER
It is therefore ordered that the motion for reconsideration

IS HEREBY DENIED,

WCB CASE NO. 72-1348 JULY 19, 1973

GLENN LITTEER, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT' S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's order

GRANTING HIM an ADDITIONAL AWARD OF 4 8 PERCENT, RESULTING IN A 
TOTAL OF 8 0 PERCENT UNSCHEDULED LOW BACK DISABILITY, CONTENDING 
HIS DISABILITY EXCEEDS THAT AWARDED,

ISSUE
What is the extent of claimant's permanent partial

DISABILITY?

DISCUSSION
Claimant sustained a compensable injury to his low back

MAY 18, 1971, IN A FALL ING INCIDENT, HIS INJURY WAS D I AG NOSED AS 
CHRONIC LUMBOSACRAL STRAIN WITH LEFT L5 NERVE ROOT IRRITATION,

A DETERMINATION ORDER OF APRIL 6 , 1972 AWARDED CLAIMANT

32 DEGREES — 10 PERCENT — OF A MAXIMUM 3 2 0 DEGREES FOR UNSCHEDULED 
LOW BACK DISABILITY WHICH, UPON HEARING, WAS INCREASED TO 80 DEGREES 
OR 2 5 PERCENT,

Physical limitations on heavy lifting or repetitive bending

HAVE CREATED A POTENTIAL LOSS OF WAGE EARNING CAPACITY FOR THE 
CLAIMANT BUT THE INTELLECT POSSESSED BY CLAIMANT TENDS TO REDUCE 
THE DISABLING IMPACT OF THESE IMPAIRMENTS.

The board is of the opinion that, as of now, the compensation

AWARDED BY THE HEARING OFFICER, IS ADEQUATE, IN THE EVENT CLAIMANT' S 
DISABILITY STATUS REQUIRES FUTURE ATTENTION, THE BOARD CAN, PURSUANT 
TO ORS 656,271 , GIVE FURTHER CONSIDERATION TO CLAIMANT’ S NEED FOR 
COMPENSATION, IN THE MEANTIME, THE BOARD CONCURS WITH THE FINDINGS 
OF THE HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated February 21, 1 973

IS HEREBY AFFIRMED,
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WCB CASE NO. 72-2000 JULY 19, 1973

JOHN E. NEUMILLER, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
MCCOLLOCH, DEZENDORF, SPEARS AND LUBERSKY,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners moore and sloan.

Employer requests board review of a hearing officer's order 
granting further medical care and compensation to claimant.

ISSUES
1. Is claimant in need of additional medical care and

TR E ATM E NT?

2. If not, what is the extent of claimant's permanent
DISABILITY?

3. Is defendant's COUNSEL ENTITLED TO HAVE ATTORNEY FEES 
AND PENALTIES PAID BY THE EMPLOYER?

DISCUSSION
The employer's brief on appeal asserts that the evidence

DOES NOT JUSTIFY THE HEARING OFFICER'S ORDER REOPENING THIS CLAIM 
FOR FURTHER MEDICAL TREATMENT AND FOR THE PAYMENT OF ''OTHER 
COMPENSATION BENEFITS AS MAY BE INDICATED.*' THE EMPLOYER ALSO 
CHALLENGES THE AWARD OF ATTORNEY FEES TO CLAIMANT'S ATTORNEY IN 
THIS CASE.

After reviewing the record de novo and studying the briefs

SUBMITTED, THE BOARD CONCURS WITH THE FINDINGS AND CONCLUSIONS 
OF THE HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED 
IN ITS ENTIRETY,

ORDER
The order of the hearing officer dated November 7 , 1 9 72 ,

IS HEREBY AFFIRMED,

Claimant's counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE EMPLOYER 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 72-2418 JULY 19, 1973

CHARLES A. ANDERSON, CLAIMANT
KEITH D. SKELTON, CLAIMANT’S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's order
WHICH SUSTAINED THE DENIAL OF HIS CLAIM FOR AGGRAVATION.

ISSUE
Has claimant suffered an aggravation of his compensable

INJURY?

DISCUSSION

The lack of convincing corroborative medical reports REGARD
ING THIS CLAIM HAS PLACED A SPECIAL BURDEN OF PROOF UPON CLAIMANT1 S 
TESTIMONY. THE HEARING OFFICER IN THIS CASE FOUND CLAIMANT'S 
TESTIMONY TO BE INCONSISTENT AND INACCURATE,

The claimant has the burden of proving his claim. With 
THE claimant’s CREDIBILITY DISCOUNTED, THERE REMAIN TOO MANY 
PERTINENT FACTS WHICH HAVE NOT BEEN ESTABLISHED WITH THE DEGREE 
OF PROOF ESSENTIAL TO CONCLUDE THAT A COMPENSABLE AGGRAVATION 
OCCURRED.

The board concurs with the hearing officer that the claimant
HAS NOT CARRIED THE BURDEN OF ESTABLISHING A COMPENSABLE 
AGGRAVATION.

The ORDER OF THE HEARING OFFICER SHOULD BE AFFIRMED,

ORDER
The order of the hearing officer dated February 27, I 973 ,

IS HEREBY AFFIRMED.

WCB CASE NO, 
WCB CASE NO,

72-3437 JULY 19, 1973 
72-2155E JULY 19, 1973

GEORGE HANKS, CLAIMANT
ALLEN G, OWEN, CLAIMANT’S ATTY.
THWING, ATHERLY AND BUTLER, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners moore and sloan.

Employer requests board review of a hearing officer's order 
REMANDING THE CLAIM TO HIM FOR PAYMENT OF TEMPORARY TOTAL DIS
ABILITY, MEDICAL BILLS AND CLAIMANT'S ATTORNEY FEES AS DIRECTED 
IN THE WORKMEN’S COMPENSATION BOARD'S OWN MOTION ORDER OF 
JUNE 1 4 , 1 9 72,.
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ISSUES

1. Has claimant suffered an aggravation of his compensable
INJURY?

2. Is THE DEFENDANT-EMPLOYER LIABLE FOR PENALTIES AND 
ATTORNEY FEES DUE TO ITS REFUSAL TO PAY COMPENSATION?

DISCUSSION

The hearing officer’s analysis of the case is both thorough
AND COMPETENT AND THE BOARD HEREBY ADOPTS HIS ORDER AS ITS OWN.

ORDER

The order of the hearing officer DATED MARCH I , I 9 73 IS 
AFFIRMED.

Since this request for review was made by the employer

FROM AN ORDER ALLOWING BENEFITS, COUNSEL FOR CLAIMANT IS ALLOWED 
A REASONABLE ATTORNEY FEE IN THE AMOUNT OF TWO HUNDRED FIFTY 
DOLLARS, FOR SERVICES IN CONNECTION WITH AFFIRMING THE ORDER OF THE 
HEARING OFFICER FROM THIS APPEAL BY THE EMPLOYER.

WCB CASE NO. 72-865 
WCB CASE NO. 72-1970

JULY 19, 1973 
JULY 19, 1973

ELMER STOCKHAM, CLAIMANT
POZZl, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF 
CROSS-APPEAL BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of
A HEARING OFFICER’S ORDER WHICH —1— IN WCB CASE NO. 7 2 —8 6 5 , 
ORDERED THE FUND TO REOPEN THE CLAIM OF SEPTEMBER 2 8 , 1 97 1 AND
-2 - IN WCB CASE NO. 7 2 -1 9 7 0 , ORDE RED ACCEPTANCE OF CLAIMANT1 S 
CLAIM FOR A MYOCARDIAL INFARCTION OCCURRING MAY 1 9 , 1 972 .

Claimant cross-appealed, seeking penalties assessed against

THE STATE ACCIDENT INSURANCE FUND.

ISSUE

28 ,
1. Is CLAIMANT ENTITLED TO THE REOPENING OF HIS SEPTEMBER 

19 7 1 C LAI M?

2 . Did CLAIMANT SUSTAIN A COMPENSABLE INJURY ON MAY 1 9 , 1 9 72?

3. Is CLAIMANT ENTITLED TO ADDITIONAL COMPENSATION UNDER 
ORS 656,262 — 8?

DISCUSSION

This matter involves two denied cases which were consolidated

FOR HEARING. ON SEPTEMBER 2 8 , 1 9 7 1 CLAIMANT SUFFERED A HEART
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ATTACK AFTER BEING INVOLVED IN A DRAMATIC RUNAWAY CAR ACCIDENT.
THE INJURY SUSTAINED WAS ACCEPTED BY THE STATE ACCIDENT INSURANCE 
FUND AS A COMPENSABLE INJURY. HOWEVER, LIABILITY FOR TEMPORARY 
TOTAL DISABILITY AND CERTAIN MEDICAL CARE RENDERED TO THE CLAIMANT 
AFTER CLAIM CLOSURE WAS DENIED BY THE STATE ACCIDENT INSURANCE 
FUND.

The SECOND DENIAL INVOLVED ANOTHER HEART ATTACK SUFFERED 
ON MAY 1 9 , 1 9 72 ,

The board's review of the medical EVIDENCE CLEARLY ESTABLISHES 
A CAUSAL RELATIONSHIP BETWEEN THE NEED FOR THE CLAIMANT'S ADDI
TIONAL MEDICAL CARE AND TIME LOSS AND THE SEPTEMBER 2 8 , 1 97 1
INJURY AND ALSO BETWEEN CLAIMANT’S WORK AND THE HEART ATTACK OF 
MAY 1 9 , 1 9 72 . AT THE TIME OF THE DENIALS, HOWEVER, THE EVIDENCE
WAS NOT SO CLEAR THAT THE STATE ACCIDENT INSURANCE FUND DENIALS 
COULD BE CHARACTERIZED AS UNREASONABLE RESISTANCE OR REFUSAL TO 
THE PAYMENT OF COMPENSATION, THUS, PENALTIES SHOULD NOT BE 
ASSESSED AGAINST THE STATE ACCIDENT INSURANCE FUND.

ORDER
The order of the hearing officer dated October 30, 1 9 72 is

AFFIRMED IN ALL RESPECTS.

Claimant’s counsel is awarded a reasonable attorney fee 
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 72-84 JULY 19, 1973

PHILIP D. HAY, CLAIMANT
ROY KILPATRICK, ATTORNEY FOR CLAIMANT 
MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

A DETERMINATION ORDER, MADE PURSUANT TO ORS 6 5 6.2 6 8 , 
AWARDED THIS CLAIMANT A PERMANENT PARTIAL DISABILITY AWARD EQUAL 
TO -

80 DEGREES — UNSCHEDULED LOW BACK DISABILITY 
33 DEGREES — LOSS OF EARNING CAPACITY 
38 DEGREES — RIGHT ARM DISABILITY 
30 DEGREES - RIGHT LEG DISABILITY

At the hearing, the HEARING OFFICER affirmed this award with

ONE EXCEPTION. HE CONCLUDED THE 3 3 DEGREE AWARDED FOR LOSS OF 
EARNING CAPACITY, IN LIGHT OF THE SURRATT AND FOSTER DECISIONS, 
SHOULD BE AWARDED INSTEAD FOR UNSCHEDULED DISABILITY AFFECTING 
THE RIGHT SHOULDER AND HE SO ORDERED.

The claimant requests board review, contending he is
PERMANENTLY AND TOTALLY DISABLED.
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There is no question that this claimant sustained a serious
COMPENSABLE INJURY ON MARCH 4 , 1 96 9 , WHILE WORKING AS A
CARPENTER, WHEN A WALKWAY AT A MARINA COLLAPSED AND FELL UPON
HIM.

Claimant has been seen by various doctors including ortho
pedists, A NEUROLOGIST, AND UNDERWENT EVALUATION AT THE BOARD'S 
PHYSICAL REHABILITATION CENTER. LOOKING OBJECTIVELY AT THE MEDICAL 
EVIDENCE, IT APPEARS CLAIMANT HAS MODERATE IMPAIRMENT AFTER A 
REASONABLY GOOD RECOVERY FROM A SERIOUS INJURY.

Claimant has assets which preclude an award of permanent 
TOTAL DISABILITY. CLAIMANT IS 53 YEARS OF AGE, BUT HAS SUPERIOR 
INTELLIGENCE, A WIDE RANGE OF APTITUDES WHICH COULD BE DEVELOPED, 
AND AN INTEREST IN CATTLE RAISING AND BUYING, AN ACTIVITY IN WHICH 
HE IS PHYSICALLY AND MENTALLY ABLE TO ENGATE.

Notwithstanding these assets, the board finds that claimant
DOES HAVE ADDITIONAL UNSCHEDULED DISABILITY AND HEREBY AWARDS TO 
CLAIMANT AN ADDITIONAL 79 DEGREES, MAKING A TOTAL AWARD OF 192 
DEGREES FOR UNSCHEDULED DISABILITIES. IN ALL OTHER RESPECTS, THE 
ORDER OF THE HEARING OFFICER IS AFFIRMED,

ORDER
The ORDER OF THE HEARING OFFICER DATED DECEMBER 1 1 , 1 972 ,

AS MODIFIED ABOVE, IS AFFIRMED.

Counsel for claimant is to receive as a fee, 25 percent of

THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH 
COMBINED WITH FEES ATTRIBUTABLE TO THE ORDER OF THE HEARING 
OFFICER SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 71-332 JULY 19, 1973

BESSIE F. WHITNEY, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant’s ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order 
sustaining a denial of her aggravation claim,

ISSUE

Has claimant sustained a compensable aggravation?

DISCUSSION

The briefs of the parties dealt mostly with the opinions

OF DRS. GRISWOLD AND LANCEFIELD. THE BOARD HAS NOT IGNORED THESE 
OPINIONS AND THE RELATED ARGUMENTS BUT UPON ITS OWN DE NOVO REVIEW 
IT CONCLUDES THE OPINION OF DR. CHARLES CAMPBELL SHOULD BE 
ADOPTED. HIS REPORTS REVEAL AN OPINION BASED UPON A LONG TERM
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FIRST HAND KNOWLEDGE OF THE CLAIMANT’S PROBLEM AND A VERY CAREFUL 
CONSIDERATION OF THE QUESTION WHICH MAKES HIS CONCLUSION THAT THERE 
IS A CAUSAL CONNECTION, HIGHLY PERSUASIVE TO THE BOARD, THUS, THE 
claimant’s CLAIM SHOULD BE ALLOWED,

ORDER
The order of the hearing officer dated December 19, 1972,

DENYING CLAIMANT’S REQUEST FOR INCREASED COMPENSATION FOR AGGRAVA
TION OF HER COMPENSABLE INJURY, IS HEREBY REVERSED AND THE CLAIM 
IS REMANDED TO THE STATE ACCIDENT INSURANCE FUND FOR ACCEPTANCE 
AND PAYMENT OF BENEFITS UNTIL THE CLAIM IS AGAIN CLOSED PURSUANT 
TO ORS 656,268,

Claimant’s counsel is awarded fifteen hundred dollars for
SERVICES AT THE HEARING AND UPON THIS REVIEW, SAID FEE TO BE PAID 
BY THE STATE ACCIDENT INSURANCE FUND IN ADDITION TO AND NOT OUT OF 
THE COMPENSATION AWARDED TO THE CLAIMANT,

WCB CASE NO. 72-1503 JULY 19, 1973

ELMER L. STOCKER, DECEASED
SUSAK AND LAWRENCE, BENEFICIARIES1 ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of
A HEARING OFFICER’S ORDER FINDING THE DECEDENT’S BENEFICIARIES 
ENTITLED TO WORKMEN’S COMPENSATION BENEFITS,

ISSUE
Did decedent’s death arise out of and in the course of his

EMPLOYMENT?

DISCUSSION
The hearing officer accepted the theory of causal connection

PROPOUNDED BY DR. GRISWOLD FINDING IT MORE PERSUASIVE THAN THAT 
OFFERED BY DR. ROGERS. UPON ITS OWN DE NOVO REVIEW, THE BOARD 
ALSO FINDS DR. GRISWOLD1 S THEORY MOST ACCEPTABLE FOR THE REASONS 
STATED BY THE HEARING OFFICER IN HIS ANALYSIS. THUS, THE ORDER OF 
THE HEARING OFFICER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated October 2, 1972, is

HEREBY AFFIRMED.
Counsel for beneficiaries is awarded a reasonable attorney1 s

FEE IN THE AMOUNT OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE 
STATE ACCIDENT INSURANCE FUND FOR SERVICES IN CONNECTION WITH THIS 
REVIEW.
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WCB CASE NO. 72—451 JULY 19, 1973

STANLEY KILBURN, CLAIMANT
L, M. GIOVANINI, CLAIMANT'S ATTY0 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

Based on developments subsequent to the hearing, claimant
REQUESTS THE MATTER BE REMANDED TO THE HEARING OFFICER TO 
DETERMINE WHETHER THERE IS ANY CONNECTION BETWEEN HIS COMPENSABLE 
INJURY AND A TISSUE MASS DISCOVERED DURING A RECENT SURGERY. IN 
THE ALTERNATIVE, HE REQUESTS AN AWARD OF PERMANENT TOTAL DIS
ABILITY BASED ON THE RECORD MADE.

DISCUSSION

The claimant’s request for remand must be denied, the
CONDITION RECENTLY DISCOVERED HAS NO INHERENT LIKELIHOOD OF 
CONNECTION AND THE RECORD IS, OF COURSE, TOTALLY DEVOID OF ANY 
EVIDENCE SUGGESTING A CONNECTION, THE CLAIMANT HAS THE BURDEN 
OF ESTABLISHING THE DESIRABILITY OR NECESSITY OF REMANDING THE 
CASE AND THAT BURDEN HAS NOT BEEN MET,

On THE ISSUE OF EXTENT OF DISABILITY, THE BOARD CONCLUDES 
FROM ITS REVIEW OF THE RECORD AND THE BRIEFS SUBMITTED ON APPEAL, 
THAT THE AWARD ESTABLISHED BY THE HEARING OFFICER IS ADEQUATE.

ORDER

Claimant’s request for remand is denied and the hearing
officer’s ORDER OF DECEMBER 20, 1 972 IS AFFIRMED.

WCB CASE NO. 72-930 JULY 19, 1973

ALVIN C. JAMES, CLAIMANT
SOLOMON, WARREN AND KILLEEN, CLAIMANT’S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests review of a
HEARING OFFICER’ S ORDER GRANTING CLAIMANT PERMANENT TOTAL DIS
ABILITY CONTENDING claimant suffers only partial scheduled dis
ability NOT UNSCHEDULED PERMANENT TOTAL DISABILITY AS BOTH A 
MATTER OF LAW AND A MATTER OF FACT.

ISSUE

What is the nature and extent of claimant’s permanent 
disability?
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DISCUSSION

The hearing officer dealt properly with the legal conten
tions RAISED AND CORRECTLY CONCLUDED CLAIMANT HAS UNSCHEDULED AS 
WELL AS SCHEDULED DISABILITY WHICH RENDERS THE CLAIMANT PERMANENTLY 
TOTALLY DISABLED.

ORDER
The order of the hearing officer dated November 28, 1972,

IS HEREBY AFFIRMED,

Claimant’s attorney is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 71—1704 JULY 19, 1973

MEREDITH S. STOVALL, CLAIMANT
MITCHELL CREW, CLAIMANT’S ATTY.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests review of a hearing officer’s order
ALLOWING CLAIMANT ADDITIONAL COMPENSATION CONTENDING -

1. The hearing officer exceeded his powers procedurally,
AND,

2. There is insufficient medical evidence of a connection 
between the original compensable accident and the subsequent 
INJURY.

DISCUSSION

The RECORD REVEALS THAT AT THE OUTSET OF THE HEARING, THE 
PARTIES WERE UNCERTAIN OF THE LEGAL POSTURE OF THE CASE THEY 
WERE ABOUT TO PRESENT TO THE HEARING OFFICER, AFTER AN INITIAL 
INQUIRY THE HEARING OFFICER, IN KEEPING WITH THE SPIRIT OF 
ORS 6 5 6.2 83 - 6 , APPLIED A THEORY AND PROCEDURE WHICH PROTECTED
BOTH PARTIES’ RIGHTS. THE AGGRAVATION PROCEDURE ADOPTED BY THE 
HEARING OFFICER WAS CONSISTENT WITH LARSON V. SCD, 25 1 OR 478 
1 9 6 8 .

In VOLUME 1 , (13,12) OF LARSON’ S WORKMEN’ S COMPENSATION
LAW, PROFESSOR LARSON FULLY DISCUSSES THE ’’COMPENSABLE 
CONSEQUENCES’ ’ PROBLEM WHICH THIS CASE PRESENTS. THE GENERAL 
RULE SET FORTH IS THAT COMPENSATION IS GENERALLY ALLOWED FOR 
FALLS ATTRIBUTABLE TO A COMPENSABLY INJURED ANKLE, KNEE OR LEG.
IN ADDITION, EVEN IF THE EMPLOYMENT WEAKENED MEMBER DOES NOT 
ACTUALLY CAUSE THE SUBSEQUENT ACCIDENT, IT GENERALLY RENDERS THE 
RESULTS OF THAT ACCIDENT COMPENSABLE IF THE WEAKNESS MADE THE 
LIMB MORE SUSCEPTIBLE TO REFRACTURE. .
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Thus, both the law and the evidence clearly support the
HEARING OFFICER* S CONCLUSION THAT THE EMPLOYER IS LIABLE FOR THE 
SECOND FRACTURE AND HIS ORDER SHOULD BE AFFIRMED IN ITS ENTIRETY,

ORDER
The ORDER OF THE HEARING OFFICER DATED OCTOBER 17, 1972

IS AFFIRMED,

Claimant’s counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72-2702 JULY 19, 1973

CHESTER STAPLES, CLAIMANT
BURNS AND EDWARDS, CLAIMANT’S ATTYS.
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s
ORDER WHICH AFFIRMED A DETERMINATION ORDER AWARDING COMPENSATION 
FOR UNSCHEDULED PERMANENT PARTIAL DISABILITY EQUAL TO 32 DEGREES.

ISSUE

What is the extent of claimant’s permanent partial
DISABILITY?

DISCUSSION

Claimant, a 37 year old yardman, sustained a compensable

BACK INJURY WHEN HE FELL FROM A RAILROAD CAR ON NOVEMBER 6, 1971,

He has currently returned to his former occupation, however,
HE OFTEN EXPERIENCES PAIN WHEN DOING TOO MUCH HEAVY LIFTING OR 
REPETITIVE BENDING.

After reviewing the record before them, the board concurs
WITH THE HEARING OFFICER’S FINDING THAT CLAIMANT’S PERMANENT 
PARTIAL DISABILITY DOES NOT EXCEED THAT AWARDED BY THE DETERMINA
TION ORDER.

The order of the hearing officer should be affirmed.

ORDER
The ORDER OF THE HEARING OFFICER DATED MARCH 5 , 1 9 73 IS

AFFIRMED.
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WCB CASE NO. 72-2089 JULY 19, 1973

CECIL E. DAVIS, CLAIMANT
DEPARTMENT OP JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer’s
ORDER DISMISSING HIS REQUEST FOR HEARING ON THE GROUNDS THAT 
CLAIMANT FAILED TO TIMELY REQUEST A HEARING,

ISSUE
Is claimant’s claim barred for failure to timely request a

HEARING WITHIN 6 0 DAYS OR 180 DAYS OF THE DENIAL OF HIS CLAIM?

DISCUSSION

Claimant filed an 8 o i report of injury on December 5, 1969,

THIS CLAIM WAS DENIED BY THE STATE ACCIDENT INSURANCE FUND ON 
JANUARY 8 , 1 970, A REQUEST FOR HEARING WAS NOT RECEIVED FROM
CLAIMANT UNTIL JULY 3 1 , 1 972 , A MOTION TO DISMISS WAS THEN
RECEIVED FROM THE STATE ACCIDENT INSURANCE FUND CONTENDING 
CLAIMANT FAILED TO APPEAL THE DENIAL WITHIN THE 6 0 DAYS ALLOWED 
BY LAW, (ORS 656,319) (2) (A),

A CONFERENCE WAS SCHEDULED IN JANUARY, 1 9 73 , HOWEVER, 
CLAIMANT FAILED TO APPEAR OR TO CONTACT THE HEARING OFFICER 
REGARDING ANY REASONS FOR HIS NOT ATTENDING. A SHOW CAUSE ORDER 
WAS ISSUED BY THE HEARING OFFICER AND THE ONLY MEDICAL REPORT 
SUBMITTED DID NOT SUPPORT ANY KIND OF HEARINGS ACTION,

THE BOARD AGREES WITH THE HEARING OFFICER’S RULING THAT 
CLAIMANT’S CLAIM IS BARRED BY FAILURE TO TIMELY REQUEST A 
HEARING ON THE DENIAL OF HIS CLAIM,

ORDER
The order of the hearing officer dated

DISMISSING claimant’s REQUEST FOR HEARING IS

WCB CASE NO. 73-1209 JULY

JIM M. DOZIER, CLAIMANT
BOURNE AND PELAY, JR. , CLAIMANT’ S ATTYS.
MC ME NA MIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.
ORDER

The board has considered claimant’s amended request for
BOARD REVIEW WHICH IS, IN EFFECT, A MOTION FOR REMAND.

The affidavit of claimant’s attorney stating the conclusion
THAT DUE DILIGENCE HAD BEEN EXERCISED TO LOCATE WITNESSES PRIOR

MARCH 2 0 , 1 973
AFFIRMED.

20, 1973
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TO THE HEARING IS INSUFFICIENT AS A STATEMENT OF FACTS TO MEET THE 
REQUIREMENTS OF THE OREGON LAW FOR A NEW TRIAL.

The speculative nature of the proposed evidence is also
INSUFFICIENT TO JUSTIFY THE BOARD AUTHORIZING FURTHER HEARING,

WCB CASE NO. 72-73 JULY 20, 1973

ROBERT H. ALLMAN, CLAIMANT
LARKIN, BRYAND AND EDMONDS, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
OWN MOTION ORDER

On APRIL 1 2 , 1 97 3 , THE BOARD AFFIRMED ON REVIEW, A HEARING
OFFICER'S ORDER FINDING THE PERIOD DURING WHICH CLAIMANT COULD 
REQUEST FURTHER COMPENSATION AS A MATTER OF RIGHT, HAD EXPIRED, 
HOWEVER, IN THAT SAME ORDER THE BOARD NOTIFIED THE PARTIES IT 
INTENDED TO CONSIDER CLAIMANT'S COMPANION REQUEST FOR ' ' OWN 
MOTION1' RELIEF, ADDITIONAL INFORMATION WAS SOLICITED FROM THE 
PARTIES,

Pursuant thereto claimant furnished the report of
DR. JOHN P, CARROLL DATED JUNE 5 , 1 973 .

The workmen's compensation board records in wcb case
NO, 72 -73 AND THE REPORT OF DR. CARROLL DATED JUNE 5 , 1 9 73 ,
CLEARLY ESTABLISH THAT CLAIMANT IS PERMANENTLY AND TOTALLY 
DISABLED AS A DIRECT RESULT OF HIS COMPENSABLE INJURY OF 
NOVEMBER 8 , 1 96 5 .

ORDER
The claimant is hereby awarded compensation for permanent

TOTAL DISABILITY TO COMMENCE AS OF THE DATE OF THIS ORDER.

Claimant’s attorney is entitled to 25 percent of the
COMPENSATION GRANTED HEREBY BUT IN NO EVENT SHALL THE FEE EXCEED 
FIFTEEN HUNDRED DOLLARS.

NOTICE OF APPEAL
Pursuant to ors 656.278 -

The claimant has no right to a hearing, review or appeal on

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The state accident insurance fund may request a hearing on

THIS ORDER.

This order is final unless within 30 days from the date 
HEREOF THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY 
REQUESTING A HEARING.
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SAIF CLAIM NO. A 121850 JULY 23, 1973

ELMER F. HAAB, CLAIMANT
OWN MOTION ORDER

This matter is before the workmen's compensation board

UPON REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS CONTINUING 
JURISDICTION UNDER OWN MOTION POWER GRANTED PURSUANT TO 
ORS 656,278.

According to the records of the state accident insurance

FUND, MR, HAAB SUSTAINED A FRACTURE OF HIS RIGHT ANKLE ON FEBRUARY 
1 1 , 1 94 9 . HE LATER DEVELOPED A PHLEBITIS OF HIS LEFT LEG, A
SUBSTANTIAL PERMANENT PARTIAL DISABILITY AWARD OF 2 0 PERCENT LOSS 
FUNCTION OF AN ARM FOR UNSCHEDULED DISABILITY, 6 0 PERCENT LOSS 
FUNCTION OF THE RIGHT FOOT AND 75 PERCENT LOSS FUNCTION OF THE 
LEFT LEG WAS MADE TO CLAIMANT AT THAT TIME,

Based on medical reports by dr, staatz and dr. mueller, it
IS THE board's CONCLUSION TH AT C LAI M ANT' S PRESENT CONDITION CANNOT 
BE CAUSALLY RELATED TO HIS 1 94 9 INJURY,

The board, therefore declines at this time upon the state
OF THE RECORD TO EXERCISE OWN MOTION JURISDICTION IN THE MATTER,

No NOTICE OF APPEAL IS DEEMED APPLICABLE,

SAIF CLAIM NO. FA 735446 JULY 23, 1973

WILLIAM J. LISH, CLAIMANT
OWN MOTION ORDER

This matter is before the workmen's compensation board
UPON REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS CONTINUING 
JURISDICTION UNDER OWN MOTION POWER GRANTED BY ORS 6 5 6,2 7 8 ,

According to the records of the state accident insurance
FUND, CLAIMANT SUSTAINED AN INDUSTRIAL INJURY TO HIS LOW BACK 
MAY 1 3 , 1 9 5 9 . THE INJURY APPEARS RELATIVELY MINOR WITH CLAIMANT
OFF WORK FOR ONE WEEK AND RECEIVING CONSERVATIVE TREATMENT, AN 
INVESTIGATION REPORT OF DECEMBER, 1 9 72 , INDICATES CLAIMANT HAS 
HAD A NUMBER OF INCIDENTS SINCE THE 1 9 5 9 ACCIDENT.

At THIS TIME THERE IS INSUFFICIENT INFORMATION TO INDICATE 
THAT CLAIMANT'S PRESENT COMPLAINTS ARE THE RESULT OF HIS 1959 
INJURY,

The BOARD THEREFORE DECLINES AT THIS TIME UPON THE STATE 
OF THE RECORD TO EXERCISE OWN MOTION JURISDICTION IN THE MATTER,

No NOTICE OF APPEAL IS DEEMED APPLICABLE.
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WCB CASE NO. 72—699 JULY 23, 1973

ROBERT L. COOK, CLAIMANT
DWYER, JENSEN AND KULONGOSKI, CLAIMANT* S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
ORDER FILING FINDINGS OF MEDICAL BOARD OF REVIEW

The above entitled matter was heretofore the subject of a
HEARING INVOLVING THE COMPENSABILITY OF A CLAIM FOR NERVOUS TENSION 
ALLEGEDLY ARISING OUT OF AND IN THE COURSE OF CLAIMANT* S EMPLOY
MENT AS A FIREMAN FOR THE CITY OF EUGENE, OREGON.

On AUGUST 1 0 , 1 9 72 , AN ORDER OF THE HEARING OFFICER WAS

ENTERED FINDING THE CLAIM TO BE COMPENSABLE.

The order of the hearing officer was rejected by the state

ACCIDENT INSURANCE FUND THEREBY CONSTITUTING AN APPEAL TO THE 
MEDICAL BOARD OF REVIEW.

A MEDICAL BOARD OF REVIEW CONSISTING OF DRS. PAUL S, BASSFORD, 
LEW B, MYERS, AND DENNIS E, MCCAFFERTY WAS APPOINTED ON 
FEBRUARY 1 4 , 1 973 . THE MEDICAL BOARD OF REVIEW HAS NOW PRESENTED
ITS FINDINGS BY WAY OF THREE SEPARATE MEDICAL REPORTS,

In aid of the record, the BOARD notes that the medical
BOARD OF REVIEW FINDS THAT THE CLAIMANT* S NERVOUS TENSION CONDITION 
IS COMPENSABLY RELATED TO HIS OCCUPATION THEREBY AFFIRMING THE 
ORDER OF THE HEARING OFFICER,

Pursuant to ors 6 5 6 . 8 1 4 , the findings of the medical board

OF REVIEW, AFFIRMING THE ORDER OF THE HEARING OFFICER DATED 
AUGUST 1 0 , 1 9 72 , WHICH REMANDED THE CLAIM TO THE STATE ACCIDENT
INSURANCE FUND FOR ACCEPTANCE AND PAYMENT OF COMPENSATION FROM 
NOVEMBER 9 , 1971, UNTIL CLOSURE IS AUTHORIZED PURSUANT TO
ORS 6 56.2 6 8 , IS AFFIRMED.

WCB CASE NO. 72-1280 JULY 24, 1973

FLOYD BREEDING, deceased

POZZI, WILSON AND ATCHISON, ATTYS. FOR BENEFICIARY 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY BENEFICIARY

Reviewed by commissioners wilson and moore.

The beneficiary requests review of a hearing officer's
ORDER APPROVING THE DENIAL OF HER CLAIM FOR WIDOW'S BENEFITS,

ISSUE

Did decedent* s death arise out of and in the course of his
EMPLOYMENT?

DISCUSSION

In his opinion the hearing officer stated, * * THE BURDEN IS
UPON THE CLAIMANT (DECEDENT'S BENEFICIARY) TO SHOW THE EXISTENCE
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1 TOF UNUSUAL. WORK EFFORT OR UNUSUAL. OR UNDUE STRESS. STANDING
AL.ONE, THE STATEMENT IS TOO BROAD TO BE AN ACCURATE EXPOSITION 
OF THE LAW. UNUSUAL WORK EFFORT OR STRESS IS NOT NECESSARY TO 
ESTABLISH CAUSATION LEGALLY. IT BECOMES GERMANE ORDINARILY ONLY 
IN CONSIDERING THE ISSUE OF MEDICAL CAUSATION, CODAY V, WILLAMETTE 
TUG AND BARGE COMPANY, 250 OR 39 (1968).

The hearing officer did, however, apply the law properly
TO THE FACTS OF THIS CASE WHEN HE CONCLUDED MEDICAL CAUSATION HAD 
NOT BEEN ESTABLISHED BECAUSE THE EVIDENCE OF ANY UNUSUAL OR 
STRENUOUS WORK EFFORT WAS LACKING.

With the exception of the finding that dr. parcher’s opinion

WAS ALIGNED WITH THE OPINIONS OF DRS. UHLAND AND FORD, AND THE 
PREVIOUSLY MENTIONED STATEMENT ON CAUSATION, THE BOARD CONCURS 
IN THE HEARING OFFICER* S OPINION AND ADOPTS HIS ORDER AS ITS OWN,

ORDER
The order of the hearing officer dated January i I , 1973

APPROVING THE DENIAL OF THE BENEFICIARY* S CLAIM, IS AFFIRMED,

WCB CASE NO. 72-1570 JULY 30, 1973

JOHNW. FRANCOEUR, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT* S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The board has deferred decision on this case pending the 
OUTCOME OF THE APPEAL NOW PENDING IN THE CIRCUIT COURT. We ARE 
NOW INFORMED THAT THE APPEAL WILL NOT AFFECT THE ULTIMATE 
DECISION IN THIS CASE.

The record in this case is so confusing and indefinite that

THE BOARD HAS DETERMINED THAT IT SHOULD NOT SECOND-GUESS THE 
HEARING OFFICER, THE SITUATION PRESENTED IS MUCH AKIN TO AN UN
SEGREGATED LIST OF LIE NAB LE AND UNLIENABLE ITEMS FOR NOTICE OF 
MECHANICS LIEN.

The order of the hearing officer is therefore affirmed,

ORDER
The order of the hearing officer dated November 6, i 972 

IS AFFIRMED,
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WCB CASE NO. 72-279 JULY 30, 1973
#

JESSIE POWERS, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT'S ATTYS.
ROGER R, WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's
ORDER DISMISSING HIS REQUEST FOR HEARING CONTENDING THE CARRIER'S 
WORKMEN1 S COMPENSATION CERTIFICATE SHOULD BE REVOKED. HE ALSO 
SEEKS A BOARD RULING THAT THE EMPLOYER IMPROPERLY OFFSET 
SIX HUNDRED TWENTY ONE DOLLARS AND FORTY EIGHT CENTS.

DISCUSSION

The board concurs with the hearing officer's opinion in all

RESPECTS AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED IN ITS ENTIRETY.

ORDER

The ORDER OF THE HEARING OFFICER DATED DECEMBER 29, 1 9 7 2 ,
IS HEREBY AFFIRMED.

WCB CASE NO. 72-74 JULY31, 1973

FRANKIE E. RENCKEN, CLAIMANT
COREY, BYLER AND REW, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners, wilson, moore and sloan.

The state accident insurance fund requests review of a
HEARING OFFICER'S ORDER CONTENDING THE HEARING OFFICER ERRED IN 
ALLOWING CLAIMANT COMPENSATION FOR PERMANENT TOTAL DISABILITY 
WHEN THE DISABILITY WAS LIMITED TO THE SCHEDULED MEMBERS OF THE 
BODY.

DISCUSSION

The board concludes the hearing officer's findings are
CORRECT. A MAJORITY OF THE BOARD CONCLUDES HE ERRED IN HIS CON
CLUSION THAT THE KAJUNDZICH AND JONES CASES ARE NOT APPLICABLE IN 
THE PRESENT CASE, THE MAJORITY IS UNABLE TO DISCERN ANY BASIS FOR 
DISTINGUISHING THE APPLICABILITY OF THOSE RULINGS. THUS, THE ORDER 
OF THE HEARING OFFICER ALLOWING PERMANENT TOTAL DISABILITY SHOULD 
BE REVERSED.

The majority of the board concurs with the hearing officer's

FINDINGS THAT CLAIMANT HAS SUFFERED -

(1) 75 PERCENT LOSS FUNCTION OF THE LEFT LEG,
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(2 ) I0 PERCENT LOSS FUNCTION OF THE RIGHT LEG, AND

(3 ) 1 0 PERCENT LOSS FUNCTION OF THE RIGHT FOREARM.

ORDER

The order of the hearing officer granting claimant permanent

TOTAL DISABILITY IS HEREBY REVERSED.

Claimant is hereby awarded additional compensation equal

TO 49.5 DEGREES FOR SCHEDULED DISABILITY IN THE LEFT LEG MAKING 
A TOTAL OF 82.5 DEGREES OF A MAXIMUM OF 110 DEGREES (75 PERCENT) 
FOR SUCH DISABILITY.

Claimant is hereby also awarded i 1 degrees for partial loss 
OF THE RIGHT LEG MAKING A TOTAL AWARD OF 1 1 DEGREES ( 1 0 PERCENT) 
FOR PARTIAL LOSS OF THE RIGHT LEG,

The award of io percent of the right forearm (12 degrees)
AS GRANTED BY THE DETERMINATION ORDER OF DECEMBER 28, 1971 , IS
HEREBY AFFIRMED.

Claimant’s attorneys, corey, byler and rew, are entitled

TO RECEIVE 2 5 PERCENT OF THE INCREASED COMPENSATION MADE PAYABLE 
BY THIS ORDER, TO A MAXIMUM OF FIFTEEN HUNDRED DOLLARS PAYABLE 
FROM SAID AWARD, AS A REASONABLE ATTORNEYS FEE.

WCB CASE NO. 72-3247 JULY 31, 1973

MELVIN LEEDY, CLAIMANT
PAUL J. RASK, CLAIMANT’S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
ORDER OF DISMISSAL

On APRIL 1 6 , 1 973 , CLAIMANT’S ATTORNEY REQUESTED REVIEW IN

THE ABOVE ENTITLED CASE. HE WAS UNAWARE AT THE TIME THAT ON 
APRIL 9 , 1 97 3 , CLAIMANT HAD APPLIED FOR A LUMP SUM PAYMENT OF HIS
PERMANENT PARTIAL DISABILITY AWARD. THE APPLICATION WAS APPROVED 
APRIL 10, 1973.

Pursuant to ors 6 56.3 04 , claimant has thereby waived his 
RIGHT TO APPEAL THE ORDER OF THE HEARING OFFICER.

Claimant’ S ATTORNEY ACKNOWLEDGES ON JUNE 2 7 , 1 9 73 THAT
claimant’s REQUEST FOR REVIEW OUGHT TO BE DISMISSED.

The board being now fully advised in the premises hereby
ORDERS THAT THE REQUEST FOR REVIEW FILED IN THE ABOVE ENTITLED 
MATTER BE, AND IS HEREBY DISMISSED.

No NOTICE OF APPEAL IS DEEMED APPLICABLE.
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SAIF CLAIM NO. PB 123313 JULY 31, 1973

KAREN L. BENT, CLAIMANT
COONS, malagon and cole, claimant’s attys,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

This matter is before the workmen’s compensation board

UPON REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS CONTINUING 
JURISDICTION UNDER OWN MOTION POWER GRANTED PURSUANT TO ORS 6 56,2 7 8 ,

The board is in receipt of medical reports indicating that 
claimant’s original injury is a material contributing factor to 
claimant’s present condition, and that her claim should be re
opened ON THE board’s OWN MOTION,

The BOARD NOTES FOR THE RECORD THAT THE MARCH 2 7 , 1 9 7 3 , LETTER

FROM THE STATE ACCIDENT INSURANCE FUND DENYING RESPONSIBILITY IS 
NOT COMPLETELY ACCURATE, DR, DEGGE FUSED TWO LEVELS OF THE 
LUMBAR SPINE IN NOVEMBER OF 1 9 72 , THE L5-SI INTERSPACE (WHERE A 
HERNIATED DISC SPACE WAS RE MOVED BY DR. SERBU IN 1965), AND TH E 
L4 -5 INTER-SPACE WHICH APPARENTLY DEGENERATED BECAUSE OF THAT 
PREVIOUS SURGERY AND SUBSEQUENT CHANGES IN THE NORMAL ANATOMY, 
SYMPTOMS OF THIS ADVANCING CONDITION OF THE LUMBAR SPINE WERE 
NOTED BY THE PATIENT COMMENCING SHORTLY AFTER THE 1 96 5 SURGERY,

Based on medical evidence available, the board concludes

THE CLAIMANT* S CLAIM SHOULD BE REOPENED.

It IS HEREBY ORDERED THAT THE CLAIM OF KAREN L, BENT BE 
REOPENED BY THE STATE ACCIDENT INSURANCE FUND FOR FURTHER 
NECESSARY CARE AND TREATMENT,

NOTICE OF APPEAL
Pursuant to ors 656.278 -

The claimant has no right to a hearing, review or appeal on

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The state accident insurance fund may request a hearing on

THIS ORDER.

This

HEREOF THE
requesting

ORDER IS FINAL UNLESS WITHIN 3 0 DAYS FROM THE DATE 
STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY 
A HEARING.
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WCB CASE NO. 72-1832 JULY 31, 1973

ROBERT KYLE, CLAIMANT
PETERSON, CHAIVOE AND PETERSON,
claimant’s ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF 
CROSS APPEAL BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of
A HEARING OFFICER’S ORDER GRANTING ADDITIONAL COMPENSATION FOR 
PERMANENT PARTIAL DISABILITY AFFECTING THE UPPER BACK AND LEFT 
ARM.

Claimant seeks review contending he is entitled to an award

OF PERMANENT TOTAL DISABILITY,

ISSUE

What is the extent of claimant’s permanent disability?

DISCUSSION

After having reviewed the record and considered the briefs

OF THE PARTIES SUBMITTED ON APPEAL, THE BOARD ADOPTS THE WELL 
WRITTEN OPINION AND ORDER OF THE HEARING OFFICER AS ITS OWN.

ORDER

The order of the hearing officer dated November zz , i 9 7 2 ,
IS AFFIRMED,

Claimant’s counsel is awarded a reasonable attorney fee in

THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72-2885 JULY 31, 1973

JAMES B. LEE, CLAIMANT
MARVIN S. NEPOM, CLAIMANT’ S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer’s order
WHICH UPHELD THE DENIAL OF HIS CLAIM FOR BENEFITS BY THE STATE 
ACCIDENT INSURANCE FUND.

ISSUE

Did CLAIMANT SUSTAIN A COMPENSABLE INDUSTRIAL INJURY WITHIN 
THE MEANING OF THE WORKMEN’S COMPENSATION LAW?
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DISCUSSION
On AUGUST 2 6 , 1 9 72 , CLAI MANT WAS EMPLOYED ASA BAKER LIFTING

PANS OF SHORTENING WEIGHING 6 0 -70 POUNDS WHEN HE REPORTED SOMETHING 
SNAPPED IN HIS BACK, SOME TIME THEREAFTER HE EXPERIENCED A SHARP 
PAIN DOWN THE LEFT LEG UPON BENDING,

The state accident insurance fund denied the claim because 
of insufficient evidence the workman had sustained an accidental
INJURY AND THE CONDITION REQUIRING TREATMENT WAS NOT THE RESULT OF 
THE ACTIVITY DESCRIBED,

Claimant had received several previous back injuries which,
EVEN WITH MINIMAL STRESS, COULD CAUSE A BACK CONDITION SUCH AS 
THIS TO BECOME EXACERBATED AND SYMPTOMATIC, THERE WERE AT 
LEAST TWO WITNESSES TO WHOM CLAIMANT HAD REPORTED THAT HE HAD 
HURT HIS BACK AND ONE WITNESS TESTIFIED THE WORK CLAIMANT WAS 
DOING AT THAT TIME WAS A TWO-MAN JOB,

Although the hearing officer doubted the general credibility 
OF the claimant, the board believes that the apparent problem in
THIS AREA IS ATTRIBUTABLE TO A LANGUAGE COMMUNICATION BARRIER,
THE BOARD CONCLUDES THE EVIDENCE ESTABLISHES THAT CLAIMANT HAS 
SUSTAINED A COMPENSABLE INDUSTRIAL INJURY AND SHOULD BE COMPENSATED 
ACCORDINGLY,

ORDER
The order of the hearing officer dated February 27, 1973, is

HEREBY REVERSED AND THE STATE ACCIDENT INSURANCE FUND IS ORDERED 
TO ACCEPT SAID CLAIM AND PAY BENEFITS TO WHICH CLAIMANT IS ENTITLED,

Claimant's counsel is awarded a reasonable attorney fee in

THE SUM OF SEVEN HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND FOR SERVICES AT HEARING AND UPON APPEAL,

WCB CASE NO. 72-2624 JULY 31, 1973 
WCB CASE NO. 72-2980 JULY 31, 1973

LORETA M. SMITH, CLAIMANT
W. BRAD COLEMAN, CLAIMANT'S ATTY,
MARMADUKE, ASCHENBRENNER, MERTEN 
AND SALTVEIT, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

On JUNE 1 8 , 1 973 , THE BOARD RECEIVED A REQUEST FOR REVIEW

FROM THE EMPLOYER. THE REQUEST WAS SERVED ONLY ON THE ATTORNEYS 
FOR THE OTHER PARTIES TO THE CASE RATHER THAN ON THE PARTIES 
THEMSELVES AS ORS 6 5 6 . 2 9 5 ( 2 ) REQUIRES. THEREAFTER, THE ATTORNEY
FOR GENERAL FOODS CORPORATION MOVED TO DISMISS THE REQUEST FOR 
REVIEW AND THE CLAIMANT'S ATTORNEY JOINED IN THE MOTION, WRITTEN 
ARGUMENT WAS PRESENTED AND THE BOARD BEING NOW FULLY ADVISED 
FINDS THE MOTION WELL TAKEN AND IT IS THEREFORE ACCORDINGLY ORDERED 
THAT THE REQUEST FOR REVIEW FILED BY THE EMPLOYER, SALEM GENERAL 
HOSPITAL, IS HEREBY DISMISSED.
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1973WCB CASE NO. 72-1753 JULY 31,

MARJORIE GOODPASTER, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
BENSON AND ARENZ, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners moore and sloan.

The employer requests board review of a hearing officer’s

ORDER WHICH AWARDED PERMANENT TOTAL DISABILITY TO THE CLAIMANT,

ISSUE

What is the extent of claimant’s permanent partial

DISAB ILITY?

DISCUSSION

Claimant, now e i years of age, sustained a compensable

INJURY NOVEMBER 2 1 , 1 9 7 0 . CLAIMANT WAS A SEAMSTRESS EMPLOYED BY
CHARLES F. BERG, AND INJURED HER BACK WHEN SHE CAUGHT HER HEEL ON 
THE LINOLEUM AND FELL. SHE WAS AWARDED 4 8 DEGREES FOR UNSCHEDULED 
DISABILITY TO THE LOW BACK AND 3 0 DEGREES FOR LOSS OF THE LEFT LEG. 
THE HEARING OFFICER FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY 
DISABLED.

The hearing officer concluded claimant was highly motivated

TO RETURN TO WORK, THE BOARD DISAGREES. THE RECORD ESTABLISHES 
TO ITS SATISFACTION THAT CLAIMANT DOES WISH TO RETIRE. IN THE FACE 
OF THIS ATTITUDE, THE BOARD CANNOT CONCLUDE CLAIMANT IS PERMANENTLY 
AND TOTALLY DISABLED. THE BOARD RECOGNIZES THAT CLAIMANT’S RESIDUAL 
IMPAIRMENT WHEN COUPLED WITH HER AGE HAS SUBJECTIVELY ENHANCED 
HER DISABILITY.

HER UNSCHEDULED DISABILITY EQUALS 2 0 0 DEGREES OF A MAXIMUM 
OF 32 0 DEGREES RATHER THAN PERMANENT AND TOTAL DISABILITY, HER 
SCHEDULED DISABILITY EQUALS 30 DEGREES OF A MAXIMUM OF 150 DEGREES 
FOR PARTIAL LOSS OF THE LEFT LEG,

ORDER

The ORDER OF THE HEARING OFFICER DATED JANUARY 1 0 , 1 9 7 3 IS

REVERSED. IN LIEU OF THE DETERMINATION ORDER DATED JUNE 12, 1972
AND THE HEARING OFFICER’S ORDER, CLAIMANT IS HEREBY AWARDED 2 00 
DEGREES OF A MAXIMUM OF 32 0 DEGREES FOR UNSCHEDULED DISABILITY 
AND 30 DEGREES OF A MAXIMUM OF 150 DEGREES FOR PARTIAL LOSS OF 
THE LEFT LEG.

Claimant’s attorney is entitled to receive 25 percent of the

INCREASED COMPENSATION MADE PAYABLE BY THIS ORDER, PAYABLE FROM 
SAID AWARD AND IN NO EVENT TO EXCEED FIFTEEN HUNDRED DOLLARS.
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WCB CASE NO. 72-2114 JULY 31, 1973

CAROL HEATLEY, CLAIMANT
COLLINS, FERRIS AND VELURE, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
ORDER ON MOTION

Claimant, through her attorney, lyle c, velure, has
OFFERED THREE AFFIDAVITS FOR THE RECORD ON APPEAL CONTENDING THEY 
CONSTITUTE EVIDENCE UNOBTAINABLE AT THE TIME OF THE HEARING,

The board, being now fully advised, concludes the offered
EVIDENCE IS NOT ADMISSIBLE AND THE MOTION IS HEREBY DENIED,

No NOTICE OF APPEAL IS DEEMED APPLICABLE,

WCB CASE NO. 72-1344 AUGUST 1, 1973

WALTER E. SMITH, CLAIMANT
SCHOUBOE AND CAVANAUGH, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners mcuqre and sloan.

Claimant requests board review of a hearing officer's order

AWARDING CLAIMANT 160 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY, 
CONTENDING HE IS PERMANENTLY AND TOTALLY DISABLED,

ISSUE

What is the extent of permanent partial disability?

DISCUSSION

This claimant is a carpenter who fell from a roof on
MAY 4 , 1971 INJURING HIS BACK,

By A DETERMINATION ORDER OF MAY 1 5 , 1 97 2 , CLAIMANT WAS
AWARDED PERMANENT PARTIAL DISABILITY EQUAL TO 64 DEGREES (2 0 
PERCENT) FOR UNSCHEDULED LOW B AC K D I S AB I L IT Y,

Claimant has not returned to gainful employment since his
INJURY, DESPITE MEDICAL REPORTS INDICATING MILD PHYSICAL RESIDUALS,
HE ATTEMPTED TO DO SOME TILING AND ROOFING BUT WAS UNABLE TO 
COMPLETE THE JOBS,

A DVR COUNSELOR OBSERVED SOME PHYSICAL LIMITATIONS ON 
CLAIMANT'S PART, BUT FELT HE WAS WELL MOTIVATED AND COULD FUNCTION 
AT A LESS STRENUOUS OCCUPATION SUCH AS A DRAFTSMAN.

Observations expressed by examining doctors, a dvr counselor,
AND THE HEARING OFFICER AT THE TIME OF HEARING ALL INDICATE TO THE 
BOARD THIS CLAIMANT IS NOT PERMANENTLY AND TOTALLY DISABLED AND
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HE DOES HAVE ASSETS SUCH AS INTELLIGENCE AND MOTIVATION WHICH 
SHOULD ENABLE HIM TO BE RETRAINED AT A SUITABLE AND GAINFUL OCCUPA
TION, THE BOARD CONCURS WITH THE HEARING OFFICER AND CONCLUDES 
AND FINDS THAT CLAIMANT1 S PERMANENT PARTIAL DISABILITY IS PROPERLY 
EVALUATED AT 160 DEGREES,

ORDER

The order of the hearing officer dated October 20, 1972 is
HEREBY AFFIRMED,

WCB CASE NO. 72-2096 AUGUST 1, 1973

MARJORIE CAROL LIVINGSTON, CLAIMANT
RONALD A. WATSON, CLAIMANT’S ATTY.
ROGER WARREN, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer order
WHICH SUSTAINED THE DENIAL OF HER CLAIM BY THE EMPLOYER.

ISSUE

Did claimant sustain a compensable industrial injury?

DISCUSSION

This claimant was a 35 year old factory employe working
AT THE PURDY BRUSH CO. , HANDLING BOXES WEIGHING 3 0 -3 5 POUNDS.
HER WORKLOAD BECAME HEAVIER IN AUGUST OF 1971, WHILE HER SUPER
VISOR WAS OFF WORK TO HAVE SURGERY, IT IS CLAIMANT’S CONTENTION 
THIS EXTRA LIFTING AND WORKLOAD AND SET IN MOTION THE SERIES OF 
EVENTS WHICH CULMINATED IN SPINAL DISC SURGERY FEBRUARY 2 2 , 1 9 7 2 .

The employer denied responsibility for this back surgery
AND THE HEARING OFFICER SUSTAINED THE DENIAL.

Claimant’s i.njurywas not characterized as resulting from

ONE INCIDENT, BUT RATHER AS A RESULT OF LIFTING BOXES WEIGHING 
3 0 -3 5 POUNDS OVER A PERIOD OF TIME. DR. ROBINSON TESTIFIED THIS 
WAS A MATERIAL CONTRIBUTING FACTOR TO HER RUPTURED DISC,

On de novo review, the board CONCLUDES the medical evidence

of repeated trauma to the claimant’s weakened disc materially
CONTRIBUTED TO HER DISABILITY AND THUS CLAIMANT HAS SUSTAINED A 
COMPENSABLE INDUSTRIAL INJURY WITHIN THE MEANING OF THE OREGON 
WORKMEN* S COMPENSATION LAW,

ORDER

The ORDER OF THE HEARING OFFICER DATED NOVEMBER 1 5 , 1 972 IS

HEREBY REVERSED AND THE EMPLOYER IS HEREBY ORDERED TO ACCEPT 
claimant’s CLAIM AND PAY HER THE BENEFITS TO WHICH SHE IS ENTITLED 
BY LAW,
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Counsel for claimant is awarded a reasonable attorney fee

IN THE AMOUNT OF FIVE HUNDRED DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR HIS SERVICES AT HEARING AND REVIEW,

WCB CASE NO. 71-2671 AUGUST 1, 1973

WILBUR E. DODD, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,

MERLIN L. MILLER, DEFENSE ATTY,
ORDER ON MOTION

The workmen's compensation board having reviewed the

MOTION OF THE ATTORNEY FOR ADDITIONAL FEES IN EXCESS OF THAT 
PRESENTLY ALLOWED BY STATUTE IS DENIED.

The workmen's compensation board

THE MATTER ON ITS MERITS NOTES PURSUANT 
THE PROCEEDINGS WERE AN APPEAL FROM THE 
THE AWARD WAS MADE BEFORE THE COURT.

Proper consideration is therefore not before the workmen's

COMPENSATION BOARD BUT BEFORE THE CIRCUIT COURT OF MULTNOMAH 
COUNTY.

NOTICE OF APPEAL IS DEEMED APPLICABLE.

WCB CASE NO. 72-2716 AUGUST 1, 1973

NESTMAN, CLAIMANT
KYLE, KROPP AND KRYGER,

CLAIMANT'S ATTYS.
ROGER WARREN, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hear

WHICH SUSTAINED THE DENIAL OF HIS CLAIM,

ISSUE
Did claimant suffer an accidental injury /

IN THE COURSE OF HIS EMPLOYMENT AS ALLEGED?

DISCUSSION
The above entitled matter involves the is

57 YEAR OLD MAINTENANCE MAN SUSTAINED A COMPEN 
ALLEGED ON AUGUST 3 0 , 1 9 72 WHEN HE PURPORTEDLY
WHILE LIFTING A TRASH BARREL TO EMPTY IN A DUMP

The claim was denied and this denial was affirmed by the

HEARING OFFICER,

ing officer' s order

RISING OUT OF and

SUE of whether a
SABLE INJURY AS 
INJURED HIS BACK 

BOX ,

«

KASPER
E M MONS,

NOT HAVING CONSIDERED 
TO ORS 656.388 (l) THAT

ORDER OF THE BOARD AND
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The record reflects that the incident was not witnessed and
IT WAS NOT REPORTED UNTIL. LATER IN THE DAY. CLAIMANT DID REPORT 
TO HIS DOCTOR AND THE ONLY INFORMATION THE DOCTOR HAD TO RELY ON 
WAS THAT SUPPLIED TO HIM BY THE CLAIMANT.

The burden is upon the workman to establish his claim.
THERE IS NO BURDEN UPON THE EMPLOYER TO PROVE THE CLAIMANT'S 
PROBLEMS AROSE FROM OTHER THAN EMPLOYMENT, IN AN UNWITNESSED 
ACCIDENT THE ISSUE LARGELY IS RESOLVED UPON CREDIBILITY. THE 
HEARING OFFICER NOTED SOME INCONSISTENCIES IN OBSERVING THE CLAIMANT 
WHICH HE APPARENTLY CONCLUDED IMPEACHED THE CLAIMANT’S CREDIBILITY.

The board concludes that the record does not contain evidence

OF SUFFICIENT WEIGHT TO REFLECT ANY ERROR IN THE CONCLUSIONS OF 
THE HEARING OFFICER. GIVING WEIGHT TO THE OBSERVATIONS OF THE 
HEARING OFFICER, THE BOARD CONCLUDES THE CLAIMANT DID NOT SUSTAIN 
A COMPENSABLE INJURY AS ALLEGED,

THE ORDER OF THE HEARING OFFICER IS AFFIRMED,

ORDER
The order of the hearing officer dated December 29, 1972

IS AFFIRMED.

WCB CASE NO. 72-2919 AUGUST 1, 1973

DAVID HOOVER, CLAIMANT
ESTEP, DANIELS, ADAMS, REESE AND 
PERRY, claimant’s ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer’s order

WHICH SUSTAINED A DETERMINATION ORDER ALLOWING 60 PERCENT LOSS OF 
LEFT INDEX FINGER AND 1 0 PERCENT LOSS OF LEFT THUMB DUE TO LOSS OF 
OPPOSITION FOR PERMANENT DISABILITY.

ISSUE

What is the extent of claimant’s permanent partial dis
ability?

DISCUSSION

Claimant suffered a compensable injury to his left hand on

MARCH 3 1, 197 1 WHEN CUT WITH A SAW AT BOISE CASCADE CORPORATION,
THE HEARING OFFICER AFFIRMED THIS DETERMINATION OF DISABILITY.

It APPEARED TO THE HEARING OFFICER AND DOES NOW TO THE BOARD 
ON REVIEW THAT CLAIMANT’S DISABILITY HAS BEEN CORRECTLY EVALUATED 
ALTHOUGH CLAIMANT MAY EXPERIENCE EXTREME PAIN WHICH SEEMS TO BE 
IN THE HAND, THE LAW NOW EXISTING IN THE STATE OF OREGON PRECLUDES 
ANY AWARD BEING MADE ON THAT MEMBER.

1 3 0



ORDER

THE
The order of the hearing officer

SUPPLEMENTAL ORDER OF FEBRUARY 8,
DATED JANUARY 9 , 1 972 AND

1 973 IS HEREBY AFFIRMED.

WCB CASE NO. 71-1469 AUGUST 1, 1973

JERRY LOCKARD, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT1 S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed BY COMMISSIONERS WILSON AND MOORE.

Claimant requests board review of a hearing officer's order

DATED JULY 1 9 , 1 9 72 AND THE SUPPLEMENTAL ORDER ON RECONSIDERATION
DATED OCTOBER 1 2 , 1 97 2 .

ISSUE

1. Is CLAIMANT ENTITLED TO FURTHER TIME LOSS COMPENSATION 
AND MEDICAL CARE? IN THE ALTERNATIVE THE ISSUE IS -

2. What is the extent of claimant's permanent partial
DISABILITY?

DISCUSSION

This claimant suffered a compensable injury to his upper
AND LOWER BAC KON SEPTEMBER 18, 1970, A DETERM I NAT I ON ORDER
GRANTED HIM PERMANENT PARTIAL DISABILITY EQUIVALENT TO 48 DEGREES 
UNSCHEDULED DISABILITY. THIS AWARD WAS AFFIRMED BY THE HEARING 
OFFICER,

Subsequent to the issuance of the hearing officer's opinion
AND ORDER, THE MATTER AGAIN CAME BEFORE THE HEARING OFFICER ON A 
MOTION FOR RECONSIDERATION SUBMITTED BY THE CLAIMANT, REQUESTING 
FURTHER MEDICAL TREATMENT BASED ON ADDITIONAL MEDICAL EVIDENCE,

The hearing officer found insufficient basis for reopening
THE CLAIMANT' S CLAIM FOR TIME LOSS COMPENSATION AND MEDICAL TREAT 
MENT, BUT DID, PURSUANT TO ORS 6 5 6 . 2 4 5 , ORDER THE FUND TO ACCEPT 
RESPONSIBILITY FOR PSYCHOLOGICAL COUNSELING WHICH CLAIMANT WAS 
UNDERGOING AT THE DOUGLAS COUNTY FAMILY SERVICE CLINIC,

Claimant's counsel, on review, urges claimant’s claim be

REOPENED, PSYCHOLOGICAL TREATMENT AND TEMPORARY TOTAL DISABILITY 
COMPENSATION PAID, WITH AN EVENTUAL RESUBMISSION TO CLOSING AND 
EVALUATION FOR A NEW DETERMINATION OF PERMANENT DISABILITY,

Upon review, the board concurs with the hearing officer's
DISPOSITION OF THE MATTER AND CONCLUDES HIS ORDERS SHOULD BE 
AFFIRMED IN THEIR ENTIRETY.

ORDER

The HEARING OFFICER' S ORDERS DATED JULY 1 9 , 1 9 7 2 AND OCTOBER
1 2 , 1 9 7 2 ARE HEREBY AFFIRMED.
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WCB CASE NO. 72-2163 AUGUST 1, 1973

JEROME TECHTMAN, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT1 S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners moore and. sloan.

Employer requests board review of a hearing officer’s
ORDER AWARDING CLAIMANT PERMANENT TOTAL DISABILITY.

ISSUE

What is the extent of claimant's permanent disability?

DISCUSSION

On JULY 1 7 , 1 969 CLAIMANT SUSTAINED AN INDUSTRIAL INJURY WHEN

HE WAS STRUCK BY A FALLING PIPE WRENCH, THIS ACCIDENT WAS PRE- 
CEEDED BY A LONG SERIES OF ACCIDENTS CLAIMANT HAD SUSTAINED THROUGH
OUT HIS LIFETIME,

Claimant has suffered psychological problems for many
YEARS WITH EACH NEW INJURY ADDING TO HIS EMOTIONAL INSTABILITY 
UNTIL HIS COMPLETE DISABILITY FOLLOWING THE 1 9 6 9 INJURY,

The evidence establishes that claimant’s DISABLING PSYCHO

PATHOLOGY IS MATERIALLY RELATED TO HIS LONG SERIES OF ACCIDENTS, 
INCLUDING THE ACCIDENT IN QUESTION, IT ALSO ESTABLISHES THAT 
CLAIMANT WILL REMAIN PERMANENTLY AND TOTALLY DISABLED,

The ORDER OF THE HEARING SHOULD THEREFORE BE AFFIRMED,

ORDER

The order of the hearing officer dated November 2 8, 1972

IS HEREBY AFFIRMED,

Claimant’s counsel is awarded a reasonable attorney fee in

THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASENO. 71-2784 AUGUST 1, 1973

CLARENCEW. DEBNAM,CLAIMANT
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan. 

Claimant requests board review of a hearing officer

DENYING HIS CLAIM FOR AGGRAVATION,
S ORDER
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ISSUE
Has claimant's condition resulting from his compensable

INJURY WORSENED SINCE THE CLOSURE OF HIS CLAIM?

DISCUSSION
Claimant has not proved a need for further medical care

RELATING TO HIS INJURY.' HOWEVER, BASED ON THE FACTS OF THE CASE,
THE BOARD BELIEVES CLAIMANT IS ENTITLED TO THE FURTHER DIAGNOSTIC 
PROCEDURES IF HE WILL NOW SUBMIT TO THEM.

ORDER
The order of the hearing officer dated December 27, 1972, 

is accordingly affirmed;
It is hereby further ordered that the state accident

INSURANCE FUND PROVIDE THE FURTHER DIAGNOSTIC PROCEDURES SUGGESTED 
BY DRS. STOR1NO AND DENNIS IF, WITHIN THE NEXT 30 DAYS, THE CLAIMANT 
AGREES TO UNDERGO SUCH PROCEDURES,

#

WCB CASE NO. 72-2274 AUGUST 1, 1973

DANIEL L. BAILEY, CLAIMANT
BRINK AND MOORE, CLAIMANT'S ATTYS, ■

DEPARTMENT OF JUSTICE, DEFENSE ATTY.
ORDER OF DISMISSAL .

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE 
WORKMEN’S COMPENSATION BOARD IN THE AB O V E-E NT I TL E D MATTER, AND 
SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN BY CLAIMANT'S 
COUNSEL,

It IS THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE 
THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE HEARING OFFICER 
IS FINAL BY OPERATION OF LAW.

WCB CASE NO. 72—21-84—E AUGUST 1, 1, 1973

WILLIAM I. BALDRIDGE, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer's order

WHICH AT THE INSTANCE OF THE STATE ACC ID E NT INSURANCE FUND, REMOVED 
AN AWARD OF 64 DEGREES FOR UNSCHEDULED DISABILITY AWARDED TO 
CLAIMANT BY A CLOSING AND EVALUATION DETERMINATION ORDER AND 
PLACED ALL THE DISABILITY ON THE RIGHT FOREARM IN THE AMOUNT OF 
112,5 DEGREES (75 PERCENT),
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ISSUE

Does claimant suffer unscheduled or scheduled disability?
IN ADDITION, THE EXTENT OF DISABILITY IS IN ISSUE,

DISCUSSION

Claimant received a crushing injury to his hand for which he

RECEIVED AN AWARD OF PERMANENT PARTIAL DISABILITY EQUIVALENT TO 
2 0 PERCENT UNSCHEDULED NECK DISABILITY AND 5 5 PERCENT LOSS OF THE 
RIGHT ARM, THE STATE ACCIDENT INSURANCE FUND APPEALED THE DETERMINA 
TION ORDER,

At the hearing, the hearing officer set aside the permanent

PARTIAL DISABILITY AWARDS AND MADE SCHEDULED AWARD ONLY OF 7 5 
PERCENT (112,5 DEGREES) OF THE RIGHT FOREARM,

After his injury claimant had to abandon his job in favor of 
a "sweeping" job as a clean-up man.

On de novo review, the board concludes that medical evidence

SUPPLIED BY DRS. KANZLER AND SMITH ESTABLISHES THAT CLAIMANT HAS 
SUSTAINED INJURY TO THE SHOULDER, NECK AND CERVICAL SPINE AND HE 
IS THEREBY ENTITLED TO COMPENSATION FOR UNSCHEDULED DISABILITY,
THE BOARD FURTHER CONCLUDES THE EXTENT OF THAT DISABILITY WAS 
PROPERLY MEASURED BY THE DETERMINATION ORDER OF JULY 1 7 , 1 9 7 2 ,
THUS THE ORDER OF THE HEARING OFFICER SHOULD BE REVERSED AND THE 
DETERMINATION ORDER REINSTATED.

ORDER

The hearing officer" s order dated February 2 , 1973, is
HEREBY REVERSED AND THE PERMANENT PARTIAL DISABILITY AWARD OF 
64 DEGREES (20 PERCENT) FOR UNSCHEDULED NECK DISABILITY AND 
105,6 DEGREES (55 PERCENT) FOR LOSS OF THE RIGHT ARM, AWARDED 
BY THE DETERMINATION ORDER, IS HEREBY REINSTATED,

Claimant’s counsel is awarded a reasonable attorney fee in

THE SUM OF SIX HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE ACCIDENT 
INSURANCE FUND, FOR HIS SERVICES TO CLAIMANT AT THE HEARING AND 
UPON THIS REVIEW,

WCB CASE NO. 71-2293 AUGUST 1, 1973

JACKW. CLAUSON, JR., CLAIMANT
GREEN, RICHARDSON, GRISWOLD AND MURPHY, 
claimant’s ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer’s order

AFFIRMING AN AWARD OF 48 DEGREES FOR UNSCHEDULED DISABILITY AND 
8 DEGREES FOR PARTIAL LOSS FUNCTION OF THE LEFT LEG CONTENDJNG 
HIS DISABILITY EXCEEDS THAT AWARDED.
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ISSUE
What is the extent of claimant's permanent disability?

DISCUSSION
Claimant has a long history of preexisting back trouble

INCLUDING A 2 LEVEL LAMINECTOMY IN 1 96 8 .
On APRIL 22 ■, 1 9 7 0 , CLAIMANT AGAIN INJURED HIS BACK, IT

REQUIRED FURTHER LAMINECTOMY AND A 2 LEVEL SPINAL FUSION, THE 
FUSION WAS NOT COMPLETELY SUCCESSFUL,

Claimant is not able to return to his former employment,
THE WORK HE IS NOW DOING PAYS MORE PER HOUR BUT IS SEASONAL IN 
NATURE. ALTHOUGH THE CLAIMANT'S RETURN TO WORK HAS BEEN SUCCESS

FUL, THE BOARD CONCLUDES THE CLAIMANT HAS PRESENTLY LOST 2 5 
PERCENT OF HIS EARNING CAPACITY AS A RESULT OF THIS INJURY RATHER 
THAN 1 5 PERCENT AS THE HEARING OFFICER FOUND.

ORDER
Claimant is granted an additional 32 degrees making a total

OF 80 DEGREES OR 25 PERCENT OF THE MAXIMUM FOR UNSCHEDULED 
DISABILITY,

The AWARD OF 8 DEGREES for partial loss of the left leg is

AFFIR MED.

Claimant’s attorney allen t. murphy, jr. , is hereby granted

25 PERCENT OF THE INCREASED COMPENSATION MADE PAYABLE HEREBY, 
PAYABLE FROM SAID AWARD, AS A REASONABLE ATTORNEY'S FEE.

WCB CASE NO. 72-3514 AUGUST 1, 1973

ALFRED WEST. CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS, 
KEITH SKELTON, DEFENSE ATTY.

The employer seeks -

1. An order temporarily staying further proceedings 
by the hearings division and,

2, A RULING ON REVIEW THAT THE CLAIMANT NOW HAS NO RIGHT 
TO A HEARING UNLESS HE PROCEEDS ON THE THEORY OF AGGRAVATION,

Counsel for both parties have submitted argument on whether
THE STAY SHOULD BE GRANTED, THE BOARD BEING NOW FULLY ADVISED -

Hereby orders that further proceedings in the above entitled

MATTER SHALL BE, AND THEY ARE HEREBY STAYED FOR 2 0 DAYS FOR THE 
PARTIES TO PRESENT ARGUMENT ON WHETHER THE HEARING OFFICER HAS 
JURISDICTION TO HEAR THE MERITS OF THE CLAIMANT'S CASE.
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WCB CASE NO. 72-2647 AUGUST 2, 1973

MILDRED L. SMITH, CLAIMANT
GALTON AND POPICK, CLAIMANT’S ATTY S,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer's order

WHICH GRANTED NEITHER ADDITIONAL TREATMENT NOR A FURTHER AWARD 
OF D ISAB ILITY,

ISSUE

Is CLAIMANT IN NEED OF FURTHER MEDICAL CARE AND TIME LOSS 
COMPENSATION? IF NOT THE ISSUE IS THE EXTENT OF CLAIMANT’S 
SCHEDULED PERMANENT PARTIAL DISABILITY.

DISCUSSION

Upon its own de novo review, the board finds the hearing 
OFFICER CORRECTLY ANALYZED THE EVIDENCE BEFORE HIM AND CONCURS 
WITH HIS FINDINGS AND CONCLUSIONS, HIS ORDER SHOULD BE AFFIRMED.

ORDER

The ORDER OF THE HEARING OFFICER DATED JANUARY 1 6 , 1 9 73 ,

IS HEREBY AFFIRMED.

WCB CASE NO. 71-2549 AUGUST 2, 1973

ROBERT T. DELAMARE, CLAIMANT
GORDON L. WESTWOOD, CLAIMANT'S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by comm issioners wilson and sloan.

Claimant requests board review of a hearing officer's
OPINION AND ORDER WHICH BOUND CLAIMANT TO AN EARLIER STIPULATED 
SETTLE ME NT.

ISSUE

Is CLAIMANT BOUND BY THE STIPULATION HE ENTERED INTO ON 
MARCH 1 3 , 1 9 7 2 ?

DISCUSSION

The evidence produced at the remand hearing established
CLAIMANT WAS COMPETENT WHEN THE STIPULATION WAS AGREED UPON. 
THUS, THE BOARD CONCLUDES THE ORDER OF THE HEARING OFFICER 
DATED SEPTEMBER 2 1 , 1 97 2 , SHOULD BE AFFIRMED IN ITS ENTIRETY.

It is so ordered.
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SAIF CLAIM NO. AA 866054 AUGUST 2, 1973

EDWARD NIXON, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, 
claimant's ATTYS.

department of justic, defense atty.
OWN MOTION ORDER

On MARCH 6 , 1 97 3 , THE WORKMEN’S COMPENSATION BOARD RECEIVED

FROM CLAIMANT'S COUNSEL, A REQUEST TO REOPEN CLAIMANT’S CLAIM 
PURSUANT TO THE OWN MOTION JURISDICTION GRANTED THE BOARD UNDER 
ORS 656.278,

From the record, it appears that the award of permanent 
partial disability claimant has received adequately compensates
HIS RESIDUAL DISABILITY. CLAIMANT'S REMAINING PROBLEMS CONCERNED 
HIS DESIRE TO BE FREE OF PAIN, AND HIS DESIRE TO RETURN TO WORK.

With reference to the former, claimant has recently ended
A STAY AT THE PORTLAND PAIN REHABILITATION CENTER, THEIR FINAL 
DISCHARGE REPORT INDICATED CLAIMANT HAD DISCONTINUED ALL PAIN 
MEDICATION, HAD MADE CONSIDERABLE GAINS IN MOBILITY AND SHOWED 
IMPROVEMENT IN HIS MOOD AND ABILITY TO RELATE WITH OTHERS.

The remaining problem appears to be claimant’s inability
TO FIND SUITABLE EMPLOYMENT. THE CLAIMANT HAS BEEN URGED TO AVAIL 
HIMSELF OF THE SERVICES OF THE DIVISION OF VOCATIONAL REHABILITATION 
AND THE BOARD IS HOPEFUL THAT CLAIMANT WILL TAKE ADVANTAGE OF THE 
SERVICES OFFERED BY THIS AGENCY,

The BOARD THEREFORE DECLINES AT THIS TIME UPON THE STATE OF 
THE RECORD TO EXERCISE OWN MOTION JURISDICTION IN THE MATTER,

WCB CASE NO. 71-1842 AUGUST 2, 1973

BETTY J. MATTHEWS,
EMMONS, KYLE, KROPP AND 
CLAIMANT' S ATTYS.

MIZE, KRIES1EN, FEWLESS, 
KELLEY, DEFENSE ATTYS.

CLAIMANT
KRYGER, 

CHENEY AND

REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The employer requests review of a hearing officer’s order
ALLOWING ADDITIONAL COMPENSATION CONTENDING THE EVIDENCE DOES 
NOT JUSTIFY THE INCREASED AWARD.

ISSUE

What is the extent of claimant's

DISCUSSION

The medical evidence establishes
MINOR DISABILITY OBJECTIVELY,

DISABILITY?

CLAIMANT SUFFERS ONLY
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The
OFFERS ON 
COPE WITH

HEARING OFFICER EXCUSED CLAIMANT’S REFUSAL OF JOB 
THE BASIS SHE SINCERELY BELIEVED SHE WAS UNABLE TO 
PHYSICAL DEMANDS INVOLVED.

The recent case of deaton v. saif —— or adv sh ——, —or

APP----- ( MAY 14, 1973) AFFIRMS THE GENERAL PROPOSITION THAT
MOTIVATION IS A FACTOR WHICH MUST BE TAKEN INTO ACCOUNT IN 
APPRAISING THE DISABLING EFFECT OF INJURIES,

The evidence does not, in the board’s opinion, justify 
claimant’s refusal to attempt a return to work as her physicians

HAVE SUGGESTED.

The BOARD CONCLUDES THE CLAIMANT IS NOT ENTITLED TP THE 
INCREASED COMPENSATION ALLOWED BY THE HEARING OFFICER, HIS 
ORDER SHOULD BE REVERSED AND THE DETERMINATION ORDER REINSTATED,

ORDER

The order of the hearing officer dated
HEREBY REVERSED AND THE DETERMINATION ORDER 
IS REINSTATED.

JANUARY 2 4 , 1 9 7 3
DATED AUGUST 1 7 ,

I S
19 7 1

WCB CASE NO. 72-1297 AUGUST 2, 1973

FRANCES M. MILLER, CLAIMANT
BROWN AND BURT, CLAIMANT1 S ATTYS.
PHILIP A. MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The EMPLOYER REQUESTS BOARD REVIEW OF A HEARING OFFICER’S 
ORDER WHICH GRANTED CLAIMANT AN AWARD OF UNSCHEDULED SHOULDER 
DISABILITY AND INCREASED THE DETERMINATION ORDER AWARD OF THE 
RIGHT ARM.

ISSUE
What is the nature and extent of claimant's permanent

DISABILITY?

DISCUSSION
Upon its own de novo review the board concurs with the

FINDINGS, ANALYSIS AND CONCLUSIONS OF THE HEARING OFFICER AND 
ADOPTS HIS ORDER AS ITS OWN. HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated January 2 6 , 1 9 7 3 is

AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney fee in 
THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 72-1232 AUGUST 2, 1973
#

EUNICE HARRINGTON, CLAIMANT
FLAXEL, TODD AND FLAXEL, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's order
WHICH AWARDED 77 DEGREES OF A MAXIMUM OF 192 DEGREES FOR UN
SCHEDULED LOW BACK DISABILITY,

ISSUE

What is the extent of claimant's permanent disability?

DISCUSSION

Claimant contends that the increase from 4 8 degrees to
77 DEGREES AWARDED BY THE HEARING OFFICER DOES NOT FAIRLY COMPEN
SATE HER FOR THE DISABLING EFFECT OF HER INJURY, SHE HAS SUCCESS
FULLY RETURNED TO WORK AS A BOOKKEEPER BUT FEELS THAT THE LIMITA
TIONS OF HER PHYSICAL CAPABILITIES HAS PRODUCED A SERIOUS LOSS OF 
EARNING CAPACITY.

The hearing officer saw and heard claimant’s testimony at
THE HEARING AND HAD BEFORE HIM MEDICAL EVIDENCE OF CLAIMANT'S 
DISABILITY AND WAS CONVINCED FOLLOWING THIS OBSERVATION THAT 
CLAIMANT WAS ENTITLED TO ADDITIONAL DISABILITY TO THE (-OW BACK,

The board concurs with the hearing officer that the claimant’s

DISABILITY DOES, IN FACT, EXCEED THE 48 DEGREES FOR UNSCHEDULED 
PERMANENT PARTIAL DISABILITY TO THE LAW BACK AWARDED BY THE TWO 
DETERMINATION ORDERS. IN TERMS OF POSSIBLE LOSS OF EARNING 
CAPACITY, THE BOARD CONSIDERS THE AWARD OF AN ADDITIONAL 29 DEGREES 
TO CLAIMANT AS GENEROUS BUT THE BOARD CONCLUDES NO ADJUSTMENT IS 
NECESSARY.

ORDER

The ORDER OF THE HEARING OFFICER DATED JANUARY 3 1 , 1 9 7 3 IS

HEREBY AFFIRMED,

WCB CASE NO. 72-1834 AUGUST 2, 1973

GLADYS MUZZY, CLAIMANT
ROY KILPATRICK, CLAIMANT* S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.
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Claimant requests board review of a hearing officer’s order

WHICH AFFIRMED THE AWARD OF 32 DEGREES FOR UNSCHEDULED DISABILITY 
MADE BY A THIRD DETERMINATION ORDER DATED JUNE 2 6 , 1 9 72 , CONTENDING
SHE IS PERMANENTLY TOTALLY DISABLED,

ISSUE

What is the extent of claimant's permanent partial dis
ability?

DISCUSSION

Claimant’s disability is not total, it is more correctly
EVALUATED AS ’’MILDLY MODERATE,’’ IT IS CONCEDED SHE CANNOT 
RETURN TO HEAVY MILL WORK, BUT COULD FUNCTION AT A LESS STRENUOUS 
JOB,

Claimant’s husband is a foreman in the mill at kinzua, this

IS THEIR HOME AND CLAIMANT INDICATES NO DESIRE OR INTENTION OF 
MOVING TO A VICINITY WHERE SHE MIGHT FIND SUITABLE EMPLOYMENT. 
SUITABLE EMPLOYMENT IN KINZUA IS SIMPLY NOT AVAILABLE, HOWEVER, 
EXCEPT FOR THE PERSONAL CONSIDERATIONS WHICH DICTATE CLAIMANT’S 
STAYING IN KINZUA, SUITABLE EMPLOYMENT IS REASONABLY AVAILABLE 
TO HER, CLAIMANT IS THUS NOT PERMANENTLY TOTALLY DISABLED WITHIN 
THE MEANING OF THE WORKMEN’S COMPENSATION LAW,

The board, on review, concurs with the findings and conclu
sions OF THE HEARING OFFICER AND ADOPTS HIS ORDER AS ITS OWN,

ORDER

The ORDER OF THE HEARING OFFICER DATED DECEMBER 2 9 , 1 9 7 2

IS HEREBY AFFIRMED,

WCB CASE NO. 72-1735 AUGUST 3, 1973

MANUEL SILVA, CLAIMANT
GREEN, RICHARDSON, GRISWOLD AND 
MURPHY, CLAIMANT'S ATTYS,
MERLIN L, MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.

The employer requests board review of a hearing officer's
ORDER WHICH ORDERED ACCEPTANCE OF CLAIMANT'S CLAIM,

ISSUE

Did claimant sustain a compensable injury on april 29, 1972

AS HE ALLEGED?

DISCUSSION

The HEARING officer was faced with a number of contradictions
AND DISCREPANCIES IN THE TESTIMONY OFFERED, HE FOUND ONE WITNESS, 
DENNIS CHALUT, CREDIBLE AND PERSUASIVE.
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Although mr. chalut did not remember the exact date of
THIS INCIDENT, HIS APPEARANCE, ATTITUDE AND DEMEANOR INDUCED THE 
HEARING OFFICER TO GIVE FULL WEIGHT TO HIS TESTIMONY, SINCE THIS 
TESTIMONY AGREED W ITH- THAT OF CLAIM ANT ' S *TH E .HE AR I NG OFFICER 
FOUND THAT CLAIMANT HAD SUSTAINED A COMPENSABLE INJURY ON APRIL 
28, 1 972 , AS ALLEGED, AND ORDERED ACCEPTANCE OF THE CLAIM BY THE
E M PLOYE R.

Giving weight to the hearing officer’s assessments of
CREDIBILITY OF THE VARIOUS WITNESSES, THE BOARD CONCURS WITH THE 
FINDING OF THE HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE 
AF FIRMED,

ORDER

The order of the hearing officer dated October 2 6 , 1 9 72

IS HEREBY AFFIRMED,

Claimant's counsel is awarded a reasonable attorney fee

IN THE SUMOF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOVER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO. 72-3416 AUGUST 3, 1973

MARTIN W. CAIN, CLAIMANT
POZZl, WILSON AND ATCHISON, CLAIMANT’S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order
APPROVING ALLEGED EMPLOYER'S DENIAL OF HIS COMPENSATION CLAIM ON 
MARCH 23, 1973, CLAIMING HE WAS IN FACT A SUBJECT WORKMAN AND THE
INJURY AROSE FROM EMPLOYMENT,

ISSUE

Was claimant a subject workman of a subject employer?

DISCUSSION

Claimant asserts an on the job injury to his left arm
OCCURRED WHEN THE ALLEGED EMPLOYER'S RACING CAR HE WAS OPERATING 
ROLLED OVER ON SEPTEMBER 9, 197 1 PRIOR TO A RACE, AT A TRACK REMOTE
FROM ITS OWNER’S PREMISES,

The HEARING OFFICER FOUND CLAIMANT WAS NOT ON RACING CAR 
OWNER’S PAYROLL, THAT NO REMUNERATION WHATSOEVER WAS PROMISED 
CLAIMANT BY OWNER, THAT ANY COURTESIES, INCLUDING CLAIMANT'S 
FREE USE OF OWNER’S AUTOMOTIVE REPAIR FACILITIES WERE EXTENDED 
PRIOR TO THE INCEPTION OF THIS ADVENTURE, THAT CLAIMANT RETAINED 
HIS OWN FULL TIME JOB ELSEWHERE AND THAT CLAIMANT WAS NOT UNDER 
THE DIRECTION AND CONTROL OF ALLEGED EMPLOYER,
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The board’s review of the record discloses that claimant

AND DEFENDANT WERE ENGAGED IN A JOINT VENTURE, THE RELATIONSHIP 
OF EMPLOYER - EMPLOYEE DID NOT EXIST THUS THE HEARING OFFICER'S 
ORDER SHOULD BE AFFIRMED,

ORDER
The order of the hearing officer dated march 23, 1973, is

HEREBY AFFIRMED,

WCB CASE NO. 72-1994 AUGUST 3, 1973

BENNIE D, KINNEY, CLAIMANT
COTTLE AND HOWSER, CLAIMANT1 S ATTYS,
KEITH D, SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's order
CONTENDING THE AWARDS GRANTED FOR SCHEDULED AND UNSCHEDULED 
PERMANENT PARTIAL DISABILITY ARE NOT SUFFICIENT IN VIEW OF THE 
MEDICAL EVIDENCE SUBMITTED AND CLAIMANT'S PHYSICAL LIMITATIONS 
AS A RESULT OF HIS INJURY.

ISSUE
What is the nature and extent of claimant’s permanent

PARTIAL DISABILITY?

DISCUSSION
On APR IL 2 9 , 1971 , C LA I M ANT WAS CLEAN I

MACHINE WITH A RAG WHEN HIS ARM WAS PULLED I 
THE ELBOW BETWEEN FOUR STEEL ROLLERS, BY A 
HE WAS GRANTED PERMANENT PARTIAL DISABILITY 
FOR UNSCHEDULED RIGHT SHOULDER DISABILITY.

Upon hearing, the hearing officer found this award properly

EVALUATED THE DISABILITY TO THE RIGHT SHOULDER. HOWEVER, HE 
CONCLUDED THERE WAS DISABILITY IN THE RIGHT ARM FOR WHICH NO 
AWARD HAD BEEN MADE. THE CLAIMANT STATED, AND THE HEARING OFFICER 
FOUND HIM A CREDIBLE WITNESS, THAT THERE WAS AN AREA OF HIS ARM 
THAT WAS STILL NUMB AND HE HAD NOT RECOVERED THE GRIP HE FORMERLY 
HAD, THE HEARING OFFICER AWARDED 20 DEGREES FOR PARTIAL LOSS OF 
THE RIGHT ARM FOR THIS DISABILITY,

The BOARD CONCURS WITH THE HEARING OFFICER'S FINDINGS AND 
CONCLUSIONS AND ADOPTS HIS ORDER.

ORDER
The order of the hearing officer dated February 8, 1973 is

HEREBY AFFIRMED,

NG A GLUE ROLL 
NTO THE MACHINE TO 
DETERMINATION ORDER 
EQUAL TO 32 DEGREES
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1973WCB CASE NO. 72-369 AUGUST 3,

EDWARD E. STAHL1K, CLAIMANT
BROWN AND BURT, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF 
ORDER ON REVIEW

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of
A HEARING OFFICER'S ORDER WHICH GRANTED CLAIMANT AN ADDITIONAL 
32 DEGREES FOR UNSCHEDULED DISABILITY MAKING A TOTAL OF 64 DEGREES,

ISSUE

What is the extent of claimant's permanent partial dis
ability?

DISCUSSION
Claimant sustained a compensable low back injury april

17, 1971, WHILE WORKING AS AN INSULATIO N INSTALLER, BY A CLOSING
AND EVALUATION DETERMINATION ORDER HE WAS AWARDED 32 DEGREES FOR 
UNSCHEDULED DISABILITY AND THE HEARING OFFICER INCREASED THIS TO 
64 DEGREES ON THE BASIS OF THE RESIDUALS OF A CHRONIC LOW BACK 
STRAIN WHICH HAS DELETERIOUSLY AFFECTED CLAIMANT'S EARNING CAPACITY,

Claimant has worked almost entirely in ''commercial'1
INSULATION INSTALLING WHICH IS LESS STRENUOUS AND DEMANDING THAN 
''INDUSTRIAL'' INSULATING WHICH HE WAS CAPABLE OF HANDLING BEFORE,

The hearing officer found the claimant to be acredible and
IMPRESSIVE WITNESS. CLAIMANT'S LIMITATIONS AND RESTRICTIONS ON 
WHAT HE NOW DOES AND DOES NOT DO ARE REASONABLE IN VIEW OF HIS 
PHYSICAL IMPAIRMENTS.

From its review of the matter, the board concludes that
THE HEARING officer's ORDER SHOULD BE AFFIRMED,

Upon review the board noted that the determination order
(JOINT EXHIBIT 9) CARRIES A NOTICE THAT CLAIMANT'S AGGRAVATION 
RIGHTS EXPIRE ON MAY 28, 1971, BECAUSE OF AN AMENDMENT TO
WCB 4 -1 9 7 0 PROMULGATED ON JANUARY 1 5 , 1 9 7 3 , THAT NOTICE SHOULD
NOW BE DISREGARDED, THE CLAIMANT'S ''AGGRAVATION PERIOD''

ACTUALLY BEGAN ON JANUARY 5 , 1 9 72 RATHE R THAN MAY 2 8 , 1 9 7 1 .

ORDER

The order of the hearing officer dated February 2, 1973 is
HEREBY AFFIRMED,

It IS HEREBY FURTHER ORDERED THAT CLAIMANT'S FIVE YEAR 
PERIOD OF AGGRAVATION EXPIRES ON JANUARY 6 , 1 9 77 .

Claimant's counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.
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1 WCB CASE NO. 72-1879 AUGUST 3, 1973

MANSON TALBOTT, CLAIMANTROBERT P. COBLENS, CLAIMANT’S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order
WHICH DENIED CLAIMANT’S CLAIM OF AGGRAVATION AND DISMISSED THE 
REQUEST FOR HEARING.

ISSUE
Has claimant suffered an aggravation of his compensable

INJURY OF JULY 3 0 , 1 9 6 9 ?

DISCUSSION
The hearing officer agreed claimant’s condition had medically

WORSENED, BUT FELT THIS WORSENING WAS DUE TO TWO INTERVENING 
SLIP —AND- FALL OCCURRENCES SUSTAINED BY CLAIMANT RATHER THAN A 
NATURAL PROGRESSION OF THE CONDITION CAUSED BY HIS COMPENSABLE 
INJURY. HE ACCORDINGLY DENIED CLAIMANT’ S CLAIM FOR AGGRAVATION.

The BOARD, ON REVIEW, CONCURS WITH THE FINDINGS OF THE 
HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER
The ORDER OF THE HEARING OFFICER DATED JANUARY 31, 1973

IS AFFIRMED.

WCB CASE NO. 72-843 AUGUST 3, 1973

ARTHUR HOWTON, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT’ S ATTYS.
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's
ORDER WHICH DENIED CLAIMANT’S REQUEST FOR CONTINUED CHIROPRACTIC 
TREATMENT.

ISSUE
Is CLAIMANT ENTITLED TO ADDITIONAL MEDICAL CARE AND 

TREATMENT?
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DISCUSSION
The board, upon its own de novo review, concurs with the 

hearing officer in concluding that claimant is not entitled to
ADDITIONAL CHIROPRACTIC TREATMENT,

His ORDER SHOULD BE AFFIRMED,

ORDER
The order of the hearing officer dated January 3 i , 1973 

is affirmed.

WCB CASE NO. 73-103 AUGUST 3, 1973

ROBERT S. FANNING, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS,
ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE

workmen's compensation board in the above—e ntitled matter, and
SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN BY CLAIMANT'S 
COUNSEL,

It is therefore ordered that the review now pending before
THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE HEARING OFFICER 
IS FINAL BY OPERATION OF LAW,

WCB CASE NO. 72-3045 AUGUST 6, 1973

CARL L. GILLESPIE, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and sloan,

Claimant requests board review of a hearing officer's

ORDER AFFIRMING THE DENIAL OF HIS CLAIM FOR A BACK CONDITION, 
CONTENDING THE CONDITION IS CAUSALLY CONNECTED TO A COMPENSABLE 
NECK INJURY.

ISSUE
Did claimant suffer a compensable injury to his back?

DISCUSSION
Claimant's previous head and neck injuries were caused by

A COMPENSABLE WORK-CONNECTED TREE FALLING MISHAP ON OCTOBER 4,
19 7 1.
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His back symptomatology for which he has received medical
CARE, BEGAN TO DEVELOP LATER IN MAY OR JUNE, 1 972 , DR, R, E, 
WILLIAMS OPINED A CONNECTION, DR. JOHN SERBU, THE PORTLAND 
REHABILITATION CENTER AND THE BACK EVALUATION CLINIC ALL THINK NOT. 
DR, CLIFTON E, BAKER'S CONCLUSION WAS SPECULATIVE, I.E, r,IT MAY 
HAVE BEEN CAUSED BY LOSS OF MUSCLE TONE. 1 ’

The evidence leads the board to conclude, as did the hearing

OFFICER, THAT THE REQUISITE MEDICAL CAUSAL CONNECTION HAS NOT BEEN 
PROVED.

The order of the hearing officer should be affirmed,

ORDER
The order of the hearing officer dated march 23 , 1 973 is 

HEREBY affirmed.

WCB CASE NO, 72-2903 AUGUST 6, 1973

BONNIE B. PRATER, CLAIMANT
MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, CLAIMANT7 S ATTYS.
POZZI, WILSON AND ATCHISON, DEFENSE ATTYS, 
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

The employer requests board review of a hearing officer’s 
order and amended order, finding that -

(1) C laimant suffered a compensable occupational 
injury’

(2) Claimant had good cause for delay in reporting the

C L Al M ’

(3) The employer’s delay in accepting or denying the claim 
WAS UNREASONABLE and,

(4) Claimant’s attorney was entitled to a fee of eleven

HUNDRED FIFTY DOLLARS,

The
THE ABOVE

EMPLOYER CONTENDS THE HEARING OFFICER ERRED IN EACH OF 
FINDINGS.

DISCUSSION
The board has reviewed the record de novo and the briefs

FURNISHED ON REVIEW AND CONCURS IN THE FINDINGS AND CONCLUSIONS 
OF THE HEARING OFFICER. HIS ORDERS SHOULD BE AFFIRMED.

ORDER
The ORDER OF THE HEAR I NG OFFICER DATED JANUARY 2 5 , 1 9 7 3 AND

THE AMENDED ORDER DATED FEBRUARY 1 2 , 1 97 3 ARE HEREBY AFFIRMED.
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. Claimant's attorney is

PAYABLE BY THE EMPLOYER, FOR
AWARDED TWO 
HIS SERVICES

HUNDRED FIFTY DOLLARS, 
ON THIS REVIEW.

WCB CASE NO. 72-1454 
WCB CASE NO. 72-1515

AUGUST 6, 1973 
AUGUST 6, 1973

JOSEPH H. BRAY, CLAIMANT
THOMAS C. HOWSER, CLAIMANT’S ATTY,
GEARIN, LANDIS AND AEB1 , DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer’s order 
which refused continuance of temporary total disability payments
AND FURTHER MEDICAL CARE BEYOND JUNE 1 0 , 1 9 7 2 .

ISSUE

Should temporary disability and medical services be allowed

AFTER JUNE 1 0 , 1 9 72 7

DISCUSSION

The hearing officer affirmed the denial of an alleged second
INJURY AND WENT ON TO FIND THAT CLAIMANT’S DIFFICULTIES FROM A 
FIRST INJURY HAD BECOME MEDICALLY STATIONARY ON JUNE, 1 0 , 1 9 72 ,

Upon its own review, the board concurs with the hearing 
officer’s finding that claimant’s surgery was not necessitated 
by his injury but rather by the gradual progression of pre-existing 
degenerative changes, the evidence establishes that claimant’s

COMPENSABLE CONDITION WAS STATIONARY ON JUNE 1 0 , 1 9 7 2 AND THAT
HIS SUBSEQUENT PROBLEMS AROSE FROM THE PRE-EXISTING CONDITION 
WHICH EVENTUALLY CULMINATED IN BACK SURGERY.

The hearing officer’s order should be affirmed,

ORDER

The order of the hearing officer dated December 21, 1972 
is affirmed.
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WCB CASE NO. 72-1986 AUGUST 7, 1973

MAX N. SANCHEZ, CLAIMANT
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE 
workmen’s COMPENSATION BOARD IN THE ABOVE-E NT ITLE D MATTER, AND 
SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN BY CLAIMANT’S 
COUNSEL.

It IS THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE 
THE BOARD IS HEREBY DISMISSED.

WCB CASE NO. 72-2792 AUGUST 7, 1973

WILLIAM J. HUCKINS, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
MCMENAMIN, JONES, JOSEPH AND LANG, DEFENSE ATTYS.
OWN MOTION ORDER

On FEBRUARY 28, 1973, A WORKMEN’ S COMPENSATION BOARD

HEARING OFFICER ENTERED AN ORDER ALLOWING A DENIED AGGRAVATION 
CLAIM BUT PROVIDING THAT THE CLAIMANT’S ATTORNEY'S FEE BE PAID 
FROM THE TEMPORARY TOTAL DISABILITY AWARDED RATHER THAN PAYABLE 
BY THE EMPLOYER AS IT SHOULD HAVE BEEN.

This error was overlooked by claimant and his attorney

UNTIL APRIL 1 9 , 1 97 3 , WHICH WAS BEYOND THE 30 DAY APPEAL PERIOD
PROVIDED BY THE STATUTE.

Claimant now seeks own motion relief from the hearing 
officer’s error.

OrS 656.278 (l) PERMITS THE BOARD TO ' ' , . . MODIFY, CHANGE

OR TERMINATE FORMER FINDINGS, ORDERS OR AWARDS IF IN ITS OPINION 
SUCH ACTION IS JUSTIFIED, ' ’

The hearing officer’s order unlawfully charged claimant’s

COMPENSATION WITH THE PAYMENT OF HIS ATTORNEY’S FEE RATHER THAN 
PLACING THE BURDEN ON THE EMPLOYER WHO ERRONEOUSLY DENIED THE 
CLAIMANT’S CLAIM FOR COMPENSATION.

On ITS OWN MOTION THE BOARD HEREBY SETS ASIDE THE HEARING 
officer's ORDER CONCERNING PAYMENT OF ATTORNEY FEES IN THE ORDER 
DATED FEBRUARY 2 8 , 1 9 73 AND IN LIEU THEREOF HEREBY ORDERS THE
EMPLOYER TO PAY A FEE OF FIVE HUNDRED DOLLARS TO CLAIMANT* S 
ATTORNEYS, POZZI, WILSON AND ATCHISON, IN ADDITION TO AND NOT OUT 
OF THE COMPENSATION AWARDED BY THE HEARING OFFICER.

Out of the fee hereby allowed, claimant’s attorneys shall
HOLD CLAIMANT HARMLESS ON ACCOUNT OF ANY ATTORNEY* S FEE PREVIOUSLY 
PAID FROM HIS COMPENSATION.
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NOTICE OF APPEAL
Pursuant to ORS 6 5 6.2 7 8 -

The claimant has no right to a hearing, review or appeal on

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The employer may request a hearing on this order.

This order is final unless within 30 days from the date

HEREOF THE EMPLOYER APPEALS THIS ORDER BY REQUESTING A HEARING.

WCB CASE NO. 73-43 AUGUST 7, 1973

THEODORE HELMER. CLAIMANT
ALLEN OWEN, CLAIMANT* S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore,

ISSUE
Did claimant’s myocardial infarction of October 27, 1972

ARISE OUT OF AND IN THE COURSE OF EMPLOYMENT?

DISCUSSION
The HEARING OFFICER'S ORDER DENIES THE CLAIM AND FAITHFULLY 

SUMMARIZES THE EVIDENCE INCLUDING THE MEDICAL OPINIONS.

There is expert medical testimony that no causal connection

EXISTS - THERE IS ALSO EXPERT MEDICAL TESTIMONY THAT CAUSAL 
CONNECTION EXISTS, THIS CASE MUST BE RESOLVED BY ITS OWN FACTS 
AND THE MEDICAL OPINION APPLIED TO THE FACTS.

Claimant experienced discomfort on the job October 27, 1972

AND THE DAY PRIOR, WHICH HE DIAGNOSED AS NOT UNUSUAL RECURRING 
ULCER SYMPTOMS, WHICH HE RELIEVED BY DRINKING RICH MILK, TAKING 
MAALOX, AND BY REST. FRIDAY, OCTOBER 2 7 , 1 9 72 , H AVI NG WOR KE D ALL
DAY, AFTER DINNER, WHILE AT REST WATCHING TELEVISION, CLAIMANT 
AGAIN EXPERIENCED SIMILAR DISCOMFORT WHICH, HOWEVER, HE WAS 
UNABLE TO SIMILARLY RELIEVE WITH ANTACIDS. NEVERTHELESS, HE 
WORKED SATURDAY, THE NEXT DAY, UNTIL 2 P. M. WITH SIMILAR SYMPTOMS 
AND DID NOT SEEK ADMISSION TO THE HOSPITAL UNTIL SUNDAY, OCTOBER 
29, 1972. AS A RESULT OF TESTS CONDUCTED AT PORTLAND ADVENTIST
HOSPITAL, DOCTORS ARE IN AGREEMENT CLAIMANT SUFFERED A MYOCARDIAL 
INFARCTION FRIDAY EVENING, OCTOBER 2 7 , 1 97 2 .

The LACK OF A MEDICALLY SIGNIFICANT PRECIPITATING EVENT 
CAUSES THE CONCLUSION THAT CLAIMANT1 S MYOCARDIAL INFARCTION DID 
NOT ARISE OUT OF HIS EMPLOYMENT.

ORDER
The hearing officer's order dated april 6, 1973 is affirmed.
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WCB CASE NO. 72-1541 AUGUST 7, 1973

ELLEN MITCHELL, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND 
NEALY, CLAIMANT S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer’s order

WHICH AFFIRMED THE AWARD OF 64 DEGREES FOR UNSCHEDULED PERMANENT 
PARTIAL LOW BACK DISABILITY ENTERED BY THE CLOSING AND EVALUATION 
DIVISION,

ISSUE
What is the extent of claimant's permanent partial dis

ability?

DISCUSSION
C LAI M ANT SUFFERED A LOW BACK STRAIN ON APRIL 12, 1971, WHILE

EMPLOYED AS A RESTAURANT WORKER, FOLLOWING CONVALESCENCE, SHE 
WAS LEFT WITH A CHRONIC LUMBOSACRAL STRAIN, SHE WAS AWARDED 
PERMANENT PARTIAL DISABILITY EQUIVALENT TO 64 DEGREES FOR UN
SCHEDULED LOW BACK DISABILITY,

At THE PHYSICAL REHABILITATION CENTER, CLAIMANT WAS FOUND 
TO HAVE ONLY MINIMAL PHYSICAL DISABILITY, THE PSYCHOLOGIST REPORTED 
CLAIMANT LACKS MOTIVATION, CLAIMANT HAS RETURNED TO HER PREVIOUS 
OCCUPATION BUT THE BOARD CONCLUDES FROM THE WHOLE RECORD, THAT 
CLAIMANT FAILED TO ESTABLISH THAT HER DISABILITY EXCEEDS THAT 
AWARDED BY THE DETERMINATION ORDER. THE HEARING OFFICER'S ORDER 
SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated February i 4 , 1973,

IS HEREBY AFFIRMED,

WCB CASE NO. 72-1307 AUGUST 7, 1973

ROBERT SHINKLE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT’S ATTYS,
MCME NAM IN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.
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Claimant requests board review of a hearing officer’s order
WHICH GRANTED AN ADDITIONAL PERMANENT PARTIAL DISABILITY AWARD 
EQUIVALENT TO 15 PERCENT FOR PARTIAL LOSS OF THE LEFT LEG MAKING 
A TOTAL AWARD OF 38 DEGREES, OR 2 5 PERCENT.

ISSUE

What is the extent of claimant’s permanent partial
DISABILITY?

DISCUSSION

Claimant, a 59 year old timber faller and bucker, suffered

A COMPENSABLE INJURY ON MAY 7 , 19 7 1, WHEN HE SUSTAINED TRANSVERSE
FRACTURES OF THE TIBIAL AND FIBULAR SHAFTS. FOR THIS INJURY HE WAS 
AWARDED PERMANENT PARTIAL DISABILITY EQUIVALENT TO 23 DEGREES 
(APPROXIMATELY 15 PERCENT) FOR PARTIAL LOSS OF THE LEFT LEG.

Claimant now complains of considerable difficulty with his

LEFT LEG ON THE JOB. HIS TREATING PHYSICIAN CONCLUDED CLAIMANT 
NOW HAS PHYSICAL IMPAIRMENT EQUAL TO 2 5 PERCENT LOSS OF FUNCTION 
OF THE LEFT LEG DUE TO HIS 1971 INJURY.

Pursuant to ors 6 5 6.2 2 2 , consideration was given to the 
DISABILITY RESULTING FROM CLAIMANT’S INJURY IN 1 9 5 2 TO HIS LEFT 
FOOT IN ARRIVING AT HIS TOTAL AWARD.

The BOARD CONCURS WITH THE HEARING OFFICER’S AWARD OF 
PERMANENT PARTIAL DISABILITY OF AN ADDITIONAL 15 DEGREES, MAKING 
A TOTAL OF 3 8 DEGREES OR 2 5 PERCENT PARTIAL LOSS OF THE LEFT LEG 
AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated January 25, 1973, is
HEREBY AFFIRMED.

WCB CASE NO. 72-2726 AUGUST 7, 1973

BILL ANGLIN, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND 
NEALY, CLAIMANT' S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of'
A HEARING OFFICER'S ORDER WHICH GRANTED CLAIMANT AN AWARD FOR 
PERMANENT TOTAL DISABILITY.

ISSUE

What is the extent of claimant's permanent disability?
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DISCUSSION
Claimant was considered honest with reference to his

SYMPTOMS AND HE APPEARED AS A CREDIBLE WITNESS BEFORE THE HEARING 
OFFICER. THE HEARING OFFICER CONCLUDED THAT CLAIMANT’S PHYSICAL 
DISABILITIES, HIS MINIMAL EDUCATION AND THE SIGNIFICANT AGGRAVATION 
OF HIS PREEXISTING PSYCHOPATHOLOGY PERMANENTLY PRECLUDED HIM FROM 
RETURNING TO THE WORK FORCE.

The board finds, as did the hearing officer, that claimant

IS PERMANENTLY AND TOTALLY DISABLED.

ORDER
The order of the hearing officer dated February is, 1 973 ,

IS HEREBY AFFIRMED.

Claimant's counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 72-2398 AUGUST 7, 1973

HELEN M. EWIN, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's order

WHICH AFFIRMED A PERMANENT PARTIAL DISABILITY AWARD MADE BY A 
DETERMINATION ORDER ALLOWING CLAIMANT 45 DEGREES, (30 PERCENT)
FOR PARTIAL LOSS OF THE LEFT LEG AND 23 DEGREES (15 PERCENT) FOR 
PARTIAL LOSS OF THE LEFT FOREARM.

ISSUE
What is the nature and extent of claimant's permanent

DISABILITY?

DISCUSSION
Claimant, then a 65 year old substitute teacher, fell on

JUNE 4, 1970, FRACTURING HER LEFT WRIST AND HER LEFT LEG AT THE
HEAD OF THE FEMUR.

THE WRIST, WHEN HEALED, CAUSED A 15 PERCENT IMPAIRMENT OF 
THE LEFT FOREARM. THE LEG BONE HEALED IN GOOD ALIGNMENT AND 
CLAIMANT HAS FULL RANGE OF MOTION IN HER LEFT HIP JOINT. PERMANENT 
DISABILITY COMPENSATION EQUAL TO 3 5 PERCENT OF THE LEFT LEG WAS 
ALLOWED HOWEVER, LARGELY BECAUSE OF PAIN IN THE LEG AND LOSS OF 
STAM 1NA.
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The hearing officer affirmed these determinations, the
CLAIMANT SEEKS AN AWARD OF PERMANENT TOTAL. DISABILITY CONTENDING 
SHE SUFFERS UNSCHEDULED DISABILITY ALSO.

Upon its own de novo review, the board concludes, as did the 
HEARING OFFICER, THAT CLAIMANT'S INJURIES ARE TO SCHEDULED AREAS 
OF THE BODY ONLY AND SHE IS LIMITED BY LAW TO AN AWARD OF SCHEDULED 
PERMANENT PARTIAL DISABILITY. THE FINDINGS AND CONCLUSIONS OF THE 
HEARING OFFICER SHOULD BE AFFIRMED IN THEIR ENTIRETY.

ORDER

The order of the hearing officer dated January 26, 1973 is
HEREBY AFFIRMED,

WCB CASE NO. 72-1787 AUGUST 7, 1973

ADA TRYON, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer's order
WHICH UPHELD THE EMPLOYER* S DENIAL OF HER CLAIM.

ISSUE

Did claimant sustain a compensable industrial injury?

DISCUSSION

On review claimant continues to urge that the physicians
INVOLVED IN THIS CASE ARE TO SOME DEGREE RESPONSIBLE FOR THE 
DENIAL AND HER INABILITY TO PERSUADE THE HEARING OFFICER THAT SHE 
INDEED SUFFERED A COMPENSABLE INJURY AS ALLEGED.

Upon de novo review of the record and consideration of the 
BRIEFS FILED ON APPEAL, THE BOARD CONCLUDES THE HEARING OFFICER'S 
ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated February 23 , 1 973

IS AFFIRMED.
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WCB CASE NO. 72-887 AUGUST 8, 1973

JAMES MCCULLOCH, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS.
JAQUA, WHEATLEY AND GARDNER, DEFENSE ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

The employer seeks board review of a hearing officer* s 
ORDER GRANTING CLAIMANT PERMANENT AND TOTAL DISABILITY PURSUANT 
TO ORS 656.206.

ISSUE
What is the extent of claimant’s permanent disability?

DISCUSSION
This 52 year old clean-up and watchman, suffered a compens

ABLE INJURY OCTOBER 16, 1970, WHEN, WHILE CLEANING A BARKER,
CONVEYOR, HE SLIPPED AND FELL INTO THE CONVEYOR LANDING ON HIS 
BACK. HIS INJURY WAS DIAGNOSED AS A CERVICAL STRAIN AND LUMBAR 
STRA1 N,

Claimant was found to be suffering from preexisting
DEGENERATIVE DISEASE OF THE LUMBAR SPINE, PRIMARILY AT THE L2 -3 
LEVEL, AS WELL AS A NUMBER OF OTHER DEBILITATING CONDITIONS,

There are conflicting medical opinions in the record but the

BOARD CONCURS WITH THE HEARING OFFICER IN FINDING THE OPINION OF 
DR. ENNIS KEIZER MOST PERSUASIVE, THE BOARD CONCLUDES CLAIMANT 
IS UNABLE TO OBTAIN GAINFUL AND SUITABLE EMPLOYMENT OF ANY TYPE 
DUE TO HIS PRESENT PHYSICAL CONDITION TO WHICH THE ACCIDENT IN 
QUESTION HAS MATERIALLY CONTRIBUTED. THE ORDER OF THE HEARING 
OFFICER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated January 15, 1973, is

HEREBY AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney fee in

THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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1973WCB CASE NO. 72-1909 AUGUST 8,

CECIL JONES, CLAIMANT
BRINK AND MOORE, CLAIMANT'S ATTYS.
MARMADUKE, ASCHE N B RE NNE R , MERTEN AND 
SALTVE1T, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order

SUSTAINING A DENIAL OF HIS CLAIM OF AGGRAVATION BASED ON A COMPENSABLE 
INJURY SUSTAINED ON JULY 29, 1 96 8 ,

ISSUE
Has claimant suffered an aggravation of his compensable

INJURY?

DISCUSSION
The board, on de novo review, agrees with the findings and

CONCLUSIONS OF THE HEARING OFFICER'S OPINION AND ADOPTS HIS ORDER 
AS ITS OWN.

ORDER
The order of the hearing officer dated February l 5 , 1 9 73 , is

HEREBY AFFIRMED.

WCB CASE NO. 72-1570 AUGUST 9, 1973

JOHNW. FRANCOEUR, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
ORDER ON PETITION FOR REHEARING

In RESPONSE TO claimant's PETITION FOR RECONSIDERATION, THE 
BOARD HAS AGAIN CAREFULLY EXAMINED THE EVIDENCE PRESENTED IN THIS 
CASE AND, OF NECESSITY, THE EXHIBITS PRESENTED IN THE PRIOR HEARING 
OF CASE NO. 2 5 22 .

Despite claimant's contentions that these exhibits precisely

AND ACCURATELY IDENTIFY THE ITEMS FOR WHICH THE CARRIER IS RESPONSIBLE, 
EXAMINATION OF THE RECORD IS NOT CONVINCING THAT ALL OF THE ITEMS 
CLAIMED ARE REIMBURSABLE. CLAIMANT'S ASSUMPTION THAT A TOTAL 
AMOUNT OF FOURTEEN HUNDRED EIGHT DOLLARS AND FOUR CENTS WAS HELD 
PAYABLE BY THE HEARING OFFICER'S ORDER IN CASE NO. 2 52 2 IS NOT VALID.
IT IS NOT CLEAR WHETHER CERTAIN ITEMS WERE OR WERE NOT CHARGEABLE 
AS MEDICAL COSTS RELATED TO THE COMPENSABLE INJURY. IT IS CLEAR 
THAT SOME OF THE ITEMS CLAIMED WERE NOT.

The board is still convinced that the hearing officer awarded

CLAIMANT EVERY ITEM THAT THE EVIDENCE JUSTIFIED. THE BOARD IS ALSO
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SATISFIED THAT SOME OF THE ASSERTIONS MADE IN THE INSTANT REVIEW 
ARE MORE PROPERLY THE SUBJECT OF THE CIRCUIT COURT REVIEW IN CASE 
NO. 2 52 2 . THE PETITION TO REOPEN FOR RECONSIDERATION IS DENIED AND 
THE ORDER OF THE HEARING OFFICER IS AGAIN AFFIRMED,

No NOTICE OF APPEAL IS DEEMED APPLICABLE.

WCB CASE NO. 72—428 AUGUST 9, 1973

MILO SEEMS, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT1 S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer* s order

WHICH LIMITED HIS COMPENSATION TO PERMANENT PARTIAL DISABILITY, 
CONTENDING THAT HIS INJURIES ENTITLE HIM TO COMPENSATION FOR PERMANENT 
TOTAL DISABILITY.

ISSUE

What is the extent of claimant’s permanent disability?

DISCUSSION

The board agrees with the * ’ findings’ * of the hearing officer’s

ORDER BUT NOT WITH HIS CONCLUSION THAT CLAIMANT IS LIMITED ONLY TO 
AN AWARD OF PERMANENT PARTIAL DISABILITY.

Since the board reviewed the howland case, cited by the
HEARING OFFICER, THE COURT OF APPEALS DECIDED THE CASE OF MANSFIELD
VS. CAPLENER BROS., 95 OR ADV SH 10 18,-----OR APP----- , ( 1 9 72 ). THE
FACTS OF THE MANSFIELD CASE AND THIS CASE ARE QUITE SIMILAR,
MANSFIELD WAS CONSIDERED TOTALLY DISABLED FACTUALLY BUT HAD 
RECEIVED PERMANENT PARTIAL DISABILITY EQUAL TO 85 PERCENT LOSS 
USE OF THE LEFT LEG AND 10 PERCENT FOR UNSCHEDULED BACK DISABILITY 
FROM THE CIRCUIT COURT.

The employer urged, in resisting an award of permanent total
DISABILITY, THAT THE REAL CAUSE OF CLAIMANT* S UNEMPLOYMENT WAS 
HIS LEG INJURY AND SINCE THE LAW ALLOWS ONLY PERMANENT PARTIAL 
DISABILITY AWARDS FOR SCHEDULED LEG INJURIES HE COULD NOT RECEIVE 
COMPENSATION FOR PERMANENT TOTAL DISABILITY. THE COURT OF APPEALS 
DISAGREED.

The court concluded Mansfield’s inability to work resulted
’’ . . . FROM A COMBINATION OF PHYSICAL DISABILITY, SCHEDULED AND
UNSCHEDULED, AND SUBJECTIVE FACTORS, SUCH AS MEAGER EDUCATION AND 
MINIMAL LEARNING ABILITY. ’ ’ ( E M PH AS I S S UP PL I E D . ) THE COURT ALLOWED
PERMANENT TOTAL DISABILITY.

The board concludes that mr. seems is permanently totally

DISABLED FROM A COMBINATION OF SCHEDULED AND UNSCHEDULED PHYSICAL 
DISABILITY AND THE SUBJECTIVE FACTORS OF ADVANCED AGE, LIMITED 
EDUCATION AND WORK EXPERIENCE ONLY IN MANUAL LABOR OCCUPATIONS AND 
THUS IS ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY.
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ORDER
The order of the hearing officer is hereby set aside and

CLAIMANT IS GRANTED COMPENSATION FOR PERMANENT TOTAL. DISABILITY 
FROM THE DATE OF THIS ORDER ONWARD.

Claimant's attorneys are entitled to recover 25 percent of

THE INCREASED COMPENSATION MADE PAYABLE BY THIS ORDER, IN NO EVENT, 
HOWEVER, SHALL THE FEE ALLOWED HEREBY WHEN COUPLED WITH ANY FEE 
RECEIVED PURSUANT TO THE HEARING OFFICER'S ORDER, EXCEED FIFTEEN 
HUNDRED DOLLARS.

WCB CASE NO. 72-2992 AUGUST 9, 1973

S

JONATHAN BARNHART, CLAIMANT
POZZI, WILSON AND ATHI SON, CLAIMANT* S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and sloan,

Claimant requests board review of a hearing officer's order

WHICH AWARDED CLAIMANT AN ADDITIONAL 16 DEGREES FOR UNSCHEDULED 
DISABILITY AND 15 DEGREES FOR LOSS OF THE LEFT LEG CONTENDING HIS 
DISABILITY EXCEEDS THAT AWARDED.

ISSUE
What is the extent of claimant's disability?

DISCUSSION

On NOVEMBER 1 8 , 1 9 6 8 , CLAIMANT, A THEN 19 YEAR OLD MILL

WORKER, SUSTAINED A COMPENSABLE INJURY WHILE EMPLOYED AT 
WEYERHAEUSER IN COOS BAY, OREGON.

- In DECEMBER, 1 96 9 , DR. WILLIAM R, PARSONS PERFORMED A PARTIAL

HEMILAMINECTOMY FOLLOWING WHICH DR. HOWARD CHERRY PERFORMED A 
SPINAL FUSION. IN SPITE OF THE EXCELLENT MEDICAL CARE BY THESE TWO 
COMPETENT PHYSICIANS, CLAIMANT HAS BEEN LEFT WITH. SIGNIFICANT 
PHYSICAL IMPAIRMENT. HE ALSO HAS SUBSTANTIAL SUBJECTIVE SYMPTOMAT
OLOGY. NO IMPROVEMENT IS ANTICIPATED.

A DETERMINATION ORDER GRANTED HIM 80 DEGREES FOR UNSCHEDULED 
LOW BACK INJURY, 15 DEGREES LOSS OF LEFT LEG AND 135 DEGREES FOR 
THE RIGHT FOOT.

During 1970 and 1971, claimant attended Portland community
COLLEGE AND MAINTAINED A 3.5 5 GPA, BUT HE QUIT SCHOOL, ONLY FIVE 
CREDITS SHORT OF AN ASSOCIATE DEGREE.

Claimant underwent a psychological evaluation by norman
HICKMAN, PH. D. HIS REPORT INDICATED CLAIMANT HAS VERY SUPERIOR 
INTELLECTUAL RESOURCES WHICH WOULD ENABLE HIM TO FUNCTION SATIS
FACTORILY AT THE UNDERGRADUATE OR EVEN GRADUATE LEVEL. VOCATIONAL

1 5 7



INTEREST TESTS REVEALED CLAIMANT POSSESSED A HIGH DEGREE OP INTEREST 
IN NUMEROUS ACTIVITIES INCLUDING SOCIAL SERVICES, TEACHING, BUSINESS 
MANAGEMENT, SALES AND OFFICE PRACTICES, HOWEVER, CLAIMANT HAS 
CERTAIN PSYCHOLOGICAL FACTORS WHICH APPEAR TO HAVE PREVENTED HIM 
FROM TAKING ADVANTAGE OF HIS SUPERIOR ABILITIES. CLAIMANT IS PRESENTLY 
WORKING AS A CREW CHIEF FOR A CONTRACT INVENTORY AUDITING FIRM.
THE JOB DOES NOT FULLY UTILIZE HIS POTENTIAL ABILITIES AND THUS HIS 
ACTUAL PRESENT EARNINGS DO NOT TRULY REFLECT HIS REMAINING EARNING 
CAPACITY LEVEL.

While post injury earnings are to be considered, it is the loss 
OF earning capacity and not merely loss of wages that controls the
RATING OF UNSCHEDULED DISABILITY. SURRATT V. GUNDERSON BROS. 
ENGINEERING, 2 9 5 OR 6 5 ( 1 9 7 1 ) - HANNAN V. GOOD SAMARITAN HOSPITAL,
4 OR APP 1 7 8 ( 1 970) — RYF V. HOFFMAN CONSTRUCTION COMPANY2 54 OR
624 (1969).

Claimant is young, bright and adaptable, the hearing officer,
IN FIXING THE PROPER AWARD, PROPERLY TOOK THESE FACTORS INTO ACCOUNT. 
THE BOARD AGREES WITH THE HEARING OFFICER1 S ORDER AND CONCLUDES IT 
SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated February i 7
IS AFFIRMED.
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WCB CASE NO. 72-2577 AUGUST 10, 1973

LELAND GIBBS, CLAIMANT
CLAUD A. INGRAM, CLAIMANT’S ATTY.
CRAMER, GRONSO AND PINKERTON, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

The defendant-employer requests board review of a hearing 
officer’s order requiring acceptance of the claimant’s claim.

ISSUES

i . During the period in question was the relationship

BETWEEN CLAIMANT AND DEFENDANT THAT OF EMPLOYER- 
EMPLOYEE OR WERE THEY PARTNERS?

2. If THE RELATIONSHIP WAS THAT OF EMPLOYER-EMPLOYEE,

DID THE ACCIDENT ARISE OUT OF AND IN THE COURSE OF 
EMPLOYMENT?

DISCUSSION

The board concurs with the ’’findings’’ of the hearing 
OFFICER BUT NOT WITH THE CONCLUSION THAT A COMPENSABLE INJURY 
OCCURRED. THE BOARD AGREES WITH THE HEARING OFFICER THAT THE 
FACTS ESTABLISH LELAND GIBBS WAS WORKING FOR HIS BROTHER CLAYTON 
GIBBS AS AN ’ ’ EMPLOYEE* ’ WITHIN THE MEANING OF ORS 656.002 (21).
HOWEVER, THE TASK IN WHICH CLAIMANT WAS ENGAGED AT THE TIME OF
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HIS INJURY WAS NOT CONNECTED WITH THE BUSINESS OR WITH THE EMPLOYER- 
EMPLOYEE RELATIONSHIP. LELAND GIBBS WAS EMBARKED UPON A FAMILY 
ERRAND AT THE REQUEST OF HIS BROTHER WHEN THE ACCIDENT OCCURRED.
THUS, THE ACCIDENT DID NOT ARISE OUT OF AND IN THE COURSE OF CLAIMANT'S 
EMPLOYMENT AND THE HEARING OFFICER’S ORDER MUST BE REVERSED.

ORDER

The order of the hearing officer dated December 22 , 1972, is
REVERSED AND THE DENIAL OF CLAIMANT’S CLAIM IS APPROVED,

Pursuant to ors 656.313 no compensation paid pursuant to the
ORDER OF THE HEARING OFFICER IS REPAYABLE,

WCB CASE NO. 72-479 AUGUST 10, 1973

t

DONALD FRY, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
JAQUA, WHEATLEY AND GARDNER, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order
ON REMAND WHICH REAFFIRMED THE DETERMINATION ORDER ISSUED JANUARY 
1 9 , 1 97 2 , AWARDING CLAIMANT 128 DEGREES FOR UNSCHEDULED DISABILITY.

ISSUE

What is the extent of claimant’s permanent partial dis
ability?

DISCUSSION

The board previously remanded this matter to the hearing
OFFICER AND EMPLOYER TO ARRANGE FOR CLAIMANT TO BE RE—ENROLLED 
AT THE DISABILITY PREVENTION DIVISION FOR EVALUATION BY DR. HICKMAN 
AND SUCH APPROPRIATE PSYCHOLOGICAL AND VOCATIONAL COUNSELING AS 
WOULD AID IN HIS RETURN TO EMPLOYMENT.

Claimant was accordingly seen by norman hickman, ph. d. ,
PSYCHOLOGIST, FOR FOLLOW-UP EXAMINATION. THERE IS EVIDENCE THAT 
THE INDUSTRIAL ACCIDENT NOT ONLY IMPAIRED CLAIMANT’S PHYSICAL 
DISABILITY BUT ALSO HIS INTELLECTUAL CAPACITY. THE PROGNOSIS FOR 
RESTORATION AND REHABILITATION OF CLAIMANT WAS ’ ’ POOR’ ’ .

The hearing officer affirmed the former permanent partial
DISABILITY AWARD OF 128 DEGREES, REPRESENTING 40 PERCENT OF THE 
MAXIMUM - HOWEVER, THE BOARD, ON REVIEW CONCLUDES CLAIMANT’S 
PERMANENT DISABILITY IS EQUAL TO 160 DEGREES OR 50 PERCENT OF THE 
MAXIMUM ALLOWABLE,

ORDER

Claimant is hereby awarded an additional 32 degrees making
A TOTAL OF 160 DEGREES FOR UNSCHEDULED DISABILITY.
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Claimant’s counsel is hereby awarded 25 percent of the

COMPENSATION MADE PAYABLE HEREBY, PAYABLE FROM SAID AWARD, AS 
A REASONABLE ATTORNEY’S FEE,

WCB CASE NO. 72-913 AUGUST 10, 1973

LESLIE M. ELKINS, CLAIMANT
GREEN, RICHARDSON, GRISWOLD AND 
MURPHY, CLAIMANT’ S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a hearing officer's order

WHICH GRANTED A PERMANENT PARTIAL DISABILITY AWARD EQUAL TO 2 56 
DEGREES FOR UNSCHEDULED DISABILITY AND 15 DEGREES FOR PARTIAL 
LOSS OF THE RIGHT LEG, CONTENDING HE IS PE R M ANE N TL Y AND TOTALLY 
DISABLED.

ISSUE
What is the extent of claimant’s permanent partial dis

ability?

DISCUSSION
There is no disagreement between the parties regarding 

THE FACTS IN THIS CASE.

As TO THE EXTENT OF CLAIMANT’S PERMANENT PARTIAL DISABILITY, 
THE BOARD CONCURS WITH THE FINDINGS OF THE HEARING OFFICER AND 
ADOPTS HIS ORDER AS ITS OWN,

ORDER
The order of the hearing officer dated January 9 , 1973 is

HEREBY AFFIRMED.

WCB CASE NO. 72-2835 AUGUST 10, 1973

RONALD H. CHECKLEY, CLAIMANT
MICHAEL D. STURGEON, CLAIMANT’S ATTY.
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer’s

ORDER WHICH ALLOWED HIM A TOTAL OF 64 DEGREES FOR UNSCHEDULED DIS
ABILITY CONTENDING HIS DISABILITY EXCEEDS THAT AWARDED.
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ISSUE
What is the extent of claimant1 s permanent disability?

DISCUSSION
Claimant’s appeal brief emphasizes the claimant's anticipated

WAGE LOSS AS A JUSTIFICATION FOR INCREASING THE AWARD, The FIGURES 
PRESENTED ARE HIGHLY SPECULATIVE.

The board concurs with the hearing officer in concluding that 
claimant's aptitudes and abilities have minimized the disabling 
EFFECT OF HIS UNJURY, THE AWARD OF 2 0 PERCENT OF THE MAXIMUM 
ALLOWABLE FOR UNSCHEDULED DISABILITY GENEROUSLY COMPENSATES 
claimant's DISABILITY.

The hearing officer's order should be affirmed.

ORDER
The order of the hearing officer dated January 29, 1973 is 

hereby affirmed.

WCB CASE NO. 72-3050 AUGUST 10, 1973

MIKOLAJ KUZIEMSKI, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.

Claimant requests review of a hearing officer's order allow
ing A TOTAL OF 2 8 8 DEGREES FOR PERMANENT PARTIAL DISABILITY, CONTEND
ING HE IS PERMANENTLY TOTALLY DISABLED.

ISSUE
What is the extent of claimant's permanent disability?

DISCUSSION
The hearing officer refused to grant claimant an award of

PERMANENT TOTAL DISABILITY BECAUSE CLAIMANT REFUSED AN OFFER OF 
APPARENTLY SUITABLE EMPLOYMENT.

The recent Oregon court of appeals case of deaton v. saif,
97 OR ADV SH 12 6,-----ORAPP------- , (MAY 1 4 , 1973) CLEARLY E STABLI SUES
THAT MOTIVATION IS AN IMPORTANT FACTOR TO CONSIDER IN AWARDING 
PERMANENT DISABILITY COMPENSATION.

In light OF THE DEATON case, THE BOARD CONCURS WITH THE HEAR
ING officer's FINDINGS AND CONCLUSIONS AND ADOPTS HIS ORDER AS ITS 
OWN.
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ORDER
The order of the hearing officer dated march 2,

AFFIRMED.

WCB CASE NO. 72-3124 AUGUST 10, 1973

VERNON J. GOSSO, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilscn and sloan.

Claimant requests board review of a hearing officer’s order 
which upheld the denial by the state accident insurance fund of 
claimant’s claim.

ISSUE
Did claimant have a valid personal election on file with the

STATE ACCIDENT INSURANCE FUND AT THE TIME OF HIS INDUSTRIAL INJURY?

DISCUSSION
Clai MANT SUFFERED SEVERE INJURIES SEPTEMBER 2 9 , 1 9 72 , WHEN

STRUCK BY A FALLING TREE. HIS CLAIM WAS DENIED BY THE STATE 
ACCIDENT INSURANCE FUND BECAUSE HE DID NOT, AT THAT TIME, HAVE A 
PERSONAL ELECTION ON FILE WITH THE FUND,

When the claimant formed the j and l logging company, and

WAS TO BECOME A SUBJECT EMPLOYER, HE CONTENDS HE COMPLETED AND 
SIGNED AN APPLICATION FOR WORKMEN’S COMPENSATION INSURANCE AND 
ALSO AN ELECTION FOR PERSONAL COVERAGE AS A WORKMAN. THESE WERE 
PURPORTEDLY MAILED WITH A ONE HUNDRED DOLLAR CHECK TO THE STATE 
ACCIDENT INSURANCE FUND ON JUNE 7 , 1 972 ,

The state accident insurance fund contends the application

FOR COVERAGE AND THE ONE HUNDRED DOLLAR CHECK WERE RECEIVED, 
WHEREUPON IT ISSUED COMPANY COVERAGE BUT THAT NO APPLICATION FOR 
PERSONAL COVERAGE WAS EVER RECEIVED. CLAIMANT RELIES ON THE 
PRESUMPTION PERM ITTED BYORS41.360 (24). THE D IFF ICULTY W ITH
CLAIMANT’S POSITION IS THAT THE EVIDENCE FAILS TO ESTABLISH THAT 
THE APPLICATION WAS EVER DULY MAILED, THUS, HE DID NOT HAVE AT 
THE TIME OF INJURY PERSONAL COVERAGE UNDER THE LAW. MONTHLY 
PAYROLL REPORTS WERE SUBMITTED FOR NEARLY FOUR MONTHS AND IN 
THAT PERIOD OF TIME IT SHOULD HAVE BECOME EVIDENT TO THE CLAIMANT 
THAT HE HAD NO PERSONAL COVERAGE.

ORDER
The ORDER OF THE HEARING OFFICER DATED MARCH 1 3 , 1 973 , IS

HEREBY AFFIRMED.
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WCB CASE NO. 72-3005 AUGUST 10, 1973

-ARTHUR F. TAYLOR, JR., CLAIMANT
POZZi, WILSON AN3 ATCHISON, CLAIMANT’S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a hearing officer’s order

WHICH GRANTED AN AWARD OF PERMANENT PARTIAL DISABILITY EQUAL TO 
32 DEGREES, BRINGING HIS TOTAL AWARD TO 96 DEGREES (30 PERCENT) ,

ISSUE

What is the extent of claimant’s permanent partial dis
ability?

DISCUSSION

Upon its own de novo review, the board concurs with the 
findings of the hearing officer and concludes claimant’s dis
ability DOES NOT EXCEED 96 DEGREES OF A MAXIMUM OF 3 2 0 DEGREES 
FOR 30 PERCENT UNSCHEDULED DISABILITY OF THE LAW BACK. THE ORDER 
OF THE HEARING OFFICER SHOULD BE AFFIRMED.

ORDER

The ORDER OF THE HEARING OFFICER DATED MARCH 1 4 , 1 9 73 , IS

HEREBY AFFIRMED.

WCB CASE NO. 72-3388 AUGUST 10, 1973

ANN MARY SPENST, CLAIMANT
ERNEST W. KISSLING, CLAIMANT’S ATTY.
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer’s order
WHICH AWARDED 52.5 DEGREES (3 5 PERCENT) FOR PARTIAL LOSS OF THE 
RIGHT LEG AND 4 8 DEGREES (15 PERCENT) FOR UNSCHEDULED LOW BACK 
DISABILITY CONTENDING HER DISABILITY EXCEEDS THAT AWARDED.

ISSUE

What is the extent of claimant’s permanent partial disability?

DISCUSSION

Claimant sustained an injury to the right knee and back on

DECEMBER 1 0 , 1 96 8 , WHILE EMPLOYED BY TEKTRONIX INC., WHICH PRO
DUCED PERMANENT PARTIAL DISABILITY.
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Claimant has since returned to full time employment but she
IS UNABLE TO WORK OVERTIME, TAKE A PROMOTION OR TO CONTINUE WITH 
THE CLASSES SHE WAS TAKING TO ADVANCE HER EMPLOYMENT POSITION IN 
THE COMPANY,

The doctors who treated claimant were mystified because 
OBJECTIVE MEDICAL FINDINGS WERE ALL INCONSISTENT WITH HER SUB
JECTIVE SYMPTOMS, HOWEVER, NEITHER THEY, NOR THE HEARING OFFICER, 
DOUBTED CLAIMANT'S SINCERITY IN HER COMPLAINTS OF PAIN,

The hearing officer found scheduled disability equal to 52,5
DEGREES FOR PARTIAL LOSS OF THE RIGHT LEG AND UNSCHEDULED DISABILITY 
EQUIVALENT TO 48 DEGREES,

Upon review, the board agrees with the hearing officer's
FINDINGS EXCEPT TO CONCLUDE CLAIMANT'S UNSCHEDULED DISABILITY IS 
EQUAL TO 80 DEGREES RATHER THAN 48 DEGREES AS THE ORDER OF THE 
HEARING OFFICER ALLOWED,

ORDER

Claimant is hereby awarded an additional 32 degrees making

A TOTAL OF 80 DEGREES OF A MAXIMUM OF 3 2 0 DEGREES (25 PERCENT) 
FOR UNSCHEDULED DISABILITY,

Claimant's attorney, ernest w. kissling, is entitled to

RECEIVE 25 PERCENT OF THE INCREASED COMPENSATION MADE PAYABLE 
HEREBY, PAYABLE OUT OF SAID AWARD, AS A REASONABLE ATTORNEY FEE.

WCB CASE NO. 72-2183 AUGUST 10, 1973

GUADALUPE SERRANO, CLAIMANT
CRAMER, GRONSO AND PINKERTON, CLAIMANT'S ATTYS,
ROGER WARREN, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER 
ORDER ON REVIEW

Reviewed by commissioners moore and sloan.

Employer requests board review of a hearing officer's order
REMANDING AN AGGRAVATION CLAIM TO IT FOR ACCEPTANCE AND PROVISION 
OF BENEFITS,

ISSUE

Has claimant suffered an aggravation of her November 27, 196 7 
INDUSTRIAL INJURY?

DISCUSSION

Based upon the medical opinion of dr. danford, the hearing

OFFICER CONCLUDED THAT CLAIMANT IS ENTITLED TO RECEIVE COMPENSATION 
BENEFITS FOR HER AGGRAVATION CLAIM. THE BOARD UPON DE NOVO REVIEW, 
FINDS DR. DANFORD' S REPORT PERSUASIVE AND ADOPTS THE FINDINGS AND 
CONCLUSIONS OF THE HEARING OFFICER AS ITS OWN. HIS ORDER SHOULD BE 
AFFIRMED.
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ORDER
The order of the hearing officer dated april 3, 1973 is

HEREBY AFFIRMED.

Counsel, for claimant is awarded a reasonable attorney fee

IN THE AMOUNT OF ONE HUNDRED DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR HIS SERVICES UPON BOARD REVIEW.

WCB CASE NO. 71-1513 AUGUST 10, 1973

MARJORIE PETERSEN, CLAIMANT
PETERSON, CHAIVOE AND PETERSON, CLAIMANT1 S ATTYS.
MERLIN L. MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer1 s order

WHICH REFUSED CLAIMANT ADDITIONAL MEDICAL TREATMENT BUT WHICH 
DID AWARD AN ADDITIONAL 84 DEGREES MAKING A TOTAL AWARD OF 148 

FOR UNSCHEDULED CERVICAL DISABILITY.

ISSUES
Was claimant’s condition medically stationary at

THE TIME OF CLAIM CLOSURE OR WAS SHE IN NEED OF 
FURTHER MEDICAL CARE AND TREATMENT AT THE TIME 
OF THE HEARING?

In the alternative, what is the extent of claim
ant's PERMANENT DISABILITY?

DISCUSSION
The review of a case with the medical complexities of this

ONE IS MADE MORE DIFFICULT WHEN NO BRIEFS ARE FILED. IT IS PARTIC
ULARLY HELPFUL TO HAVE BRIEFS SPELL OUT WHEREIN THE HEARING OFFICER 
IS SAID TO HAVE FAILED TO PROPERLY EVALUATE THE EVIDENCE.

The board’s review of the extensive evidence in this case,
AND PARTICULARLY THE TESTIMONY OF DR. SNODGRASS, LEADS THE BOARD 
TO BELIEVE THAT THE HEARING OFFICER MADE A REASONABLY ACCURATE 
APPRAISAL OF THE EVIDENCE AND HIS AWARD AND ORDER SHOULD BE 
AFFIRMED.

An ADDITIONAL MEDICAL REPORT WAS SUBMITTED TO THE BOARD 
SUBSEQUENT TO THE HEARING WHICH THE BOARD CANNOT, PURSUANT TO 
ORS 6 5 6.2 9 5 ( 5 ) , CONSIDER AS EVIDENCE.

ORDER
The ORDER OF THE HEARING OFFICER DATED OCTOBER 1 7 , 1 9 72 IS

HEREBY AFFIRMED.

DEGREES

I
2 .
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WCB CASE NO. 72-3075 AUGUST 10, 1973

DOUGLAS NORDSTROM, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND NEALY,
claimant’s attys,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer’s order

AWARDING CLAIMANT 192 DEGREES (60 PERCENT) FOR UNSCHEDULED DIS
ABILITY,

ISSUE

What is the extent of claimant’s permanent disability?

DISCUSSION

Claimant, a 56 year old pond monkey, sustained a compensable 
INJURY TO HIS UPPER BACK AND NECK ON OCTOBER 1 2 , 1 9 7 0 . ALTHOUGH
REPORTS FROM THE PHYSICAL REHABILITATION CENTER INDICATE THE CLAIM
ANT HAS MINI MAL PHYSICAL DISABILITIES AND MODERATE PSYCHOPATHOLOGY, 
A JOB CHANGE WAS RECOMMENDED.

The claimant shows a definite lack of motivation.

Based on the medical reports submitted, a board concurs 
that claimant is capable of obtaining suitable and gainful employ
ment AND THEREFORE, CONCLUDES THAT THE ORDER OF THE HEARING 
OFFICER SHOULD BE AFFIRMED,

ORDER

The order of the hearing officer dated February 16, 1973, 
is hereby affirmed.

WCB CASE NO. 72-2879 AUGUST 10, 1973

JOHNM. BOONE, CLAIMANT
CHARLES E. HODGES, JR,, CLAIMANT’S ATTY,
MERLIN L, MILLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant seeks board review of a hearing officer's order
WHICH DISMISSED HIS REQUEST FOR REVIEW AND SUSTAINED THE DENIAL 
OF THE CLAIM BY THE EMPLOYER,

ISSUE

Has claimant sustained a compensable injury?
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DISCUSSION

The hearing officer found no evidence of causal, connection 
BETWEEN THE CLAIMANT1 S EMPLOYMENT AND HIS PHYSICAL COMPLAINTS 
AND UPHELD THE EMPLOYER1 S DENIALS.

The board upon its own review of the record, concurs with
THE FINDINGS AND CONCLUSIONS OF THE HEARING OFFICER.

ORDER
The order of the hearing officer dated February 2, 1973, is

HEREBY AFFIRMED,

WCB CASE NO. 72-1095 AUGUST 10, 1973

HAROLD MCCULLOUGH, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order

WHICH AFFIRMED A DETERMINATION ORDER AWARDING NO PERMANENT PARTIAL 
DISABILITY.

ISSUE

Should claimant’s claim be reopened to provide medical care

AND TREATMENT AND TIME LOSS AS OF JANUARY 2 1 , 1 9 72 ?

DISCUSSION

After reviewing the record de novo and considering the briefs

FURNISHED ON REVIEW, THE BOARD CONCURS WITH THE FINDINGS AND CON
CLUSIONS OF THE HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE 
AFFI RMED.

ORDER
The ORDER OF THE HEARING OFFICER DATED DECEMBER 6 , 1 9 72 IS

HEREBY AFFIRMED.
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WCB CASE NO. 72-967 AUGUST 10, 1973

MELVIN O. MCGINNIS, CLAIMANT
WILLIAM E. BLITSCH, CLAIMANT' S ATTY.
MERLIN L. MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Rev I EWE D BY COMMISSIONERS WILSON AND MOORE.

Claimant requested a hearing seeking an increase in permanent 
PARTIAL DISABILITY. AFTER HEARING THE CASE, THE HEARING OFFICER 
AWARDED CLAIMANT PERMANENT TOTAL DISABILITY.

The employer appeals contending the hearing officer erred

IN GRANTING CLAIMANT MORE COMPENSATION THAN REQUESTED AND THAT 
HE ERRED IN ORDERING PERMANENT TOTAL DISABILITY COMPENSATION WITH
OUT ALLOWING THE EMPLOYER AN OPPORTUNITY TO PRESENT EVIDENCE ON 
THE ISSUE OF PERMANENT TOTAL DISABILITY.

The employer also contends that, as a matter of fact, claimant

IS NOT PERMANENTLY TOTALLY DISABLED.

DISCUSSION
The board agrees with the employer’s contention that the

HEARING OFFICER ERRED IN GRANTING CLAIMANT PERMANENT TOTAL DIS
ABILITY IN THE ABSENCE OF A REQUEST FOR SUCH RELIEF.

Had THE CLAIMANT REQUESTED HEARING ON THE ’’EXTENT OF DIS
ABILITY* ’ , THE EMPLOYER WOULD HAVE BEEN PROPERLY ON NOTICE THAT 
PERMANENT TOTAL DISABILITY WAS IN ISSUE. WHEN A CLAIMANT REQUESTS 
ONLY AN INCREASE IN PARTIAL DISABILITY THE AWARD SHOULD BE LIMITED 
TO PARTIAL DISABILITY. IF, HOWEVER, AFTER HEARING THE CASE THE 
HEARING OFFICER CONCLUDES THE EVIDENCE INDICATES PERMANENT TOTAL 
DISABILITY COMPENSATION IS IN ORDER, THE HEARING OFFICER SHOULD 
GRANT THE EMPLOYER AN OPPORTUNITY TO PRESENT ADDITIONAL EVIDENCE 
ON THE ISSUE OF PERMANENT TOTAL DISABILITY BEFORE CONCLUDING THE 
MATTER.

IT IS UNNECESSARY TO REMAND THE MATTER IN THIS CASE BECAUSE 
THE BOARD, FROM ITS REVIEW, CONCLUDES THE CLAIMANT IS NOT, IN 
FACT, PERMANENTLY AND TOTALLY DISABLED.

The medical opinion establishes that his physical disability

IS ONLY MODERATE AND THE MEMORY LOSS IS ONLY MILD. THE BOARD 
RECOGNIZES THAT CLAIMANT’S AGE HAS ENHANCED THE LOSS OF EARNING 
CAPACITY BUT CONCLUDES THAT CLAIMANT IS NOT PERMANENTLY AND 
TOTALLY DISABLED. HIS DISABILITY DOES EXCEED THE 4 0 PERCENT LOSS 
OF THE WORKMAN ALLOWED BY THE DETERMINATION ORDER. CLAIMANT IS 
ENTITLED TO 6 0 PERCENT OF 192 DEGREES FOR UNSCHEDULED DISABILITY 
AND THE ORDER SHOULD BE MODIFIED ACCORDINGLY.

ORDER
The order of the hearing officer is reversed and claimant

IS HEREBY AWARDED AN ADDITIONAL 64 DEGREES MAKING A TOTAL OF 192 
DEGREES OF A MAXIMUM OF 3 2 0 DEGREES FOR UNSCHEDULED DISABILITY.
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Claimant's attorney is entitled to 25 percent of the increased
COMPENSATION AWARDED HEREBY BUT IN NO EVENT SHALL HIS FEE EXCEED 
FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 72-2702 AUGUST 10, 1973

ILA R. BAKER, CLAIMANT
MARMADUKE, ASCHENBRENNER, MERTEN 
AND SALTVEIT, CLAIMANT'S ATTYS.
MAGUIRE, KESTER AND COSGRAVE,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order
WHICH AFFIRMED THE DENIAL OF HER CLAIM.

ISSUE

Did claimant sustain a compensable injury arising out of and
IN THE COURSE OF HER EMPLOYMENT?

DISCUSSION

The board, on its own de novo review of the record, adopts
THE HEARING OFFICER’S FINDINGS AND CONCLUSIONS AS ITS OWN. HIS 
ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated February 15, 1973,
IS HEREBY AFFIRMED.

WCB CASE NO. 73—574 AUGUST 10, 1973

ARLIE L. KILGORE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
ORDER ON MOTION

Claimant moved to dismiss the state accident insurance fund
' ’ REJECTION’ ’ OF A HEARING OFFICER1 S ORDER ON THE GROUNDS THAT THE 
REJECTION WAS UNTIMELY AND THAT THE APPEAL PROCEDURES RELI0O ON 
THE FUND HAD BEEN AMENDED BY PASSAGE OF NEW LEGISLATION (ENGROSSED 
HOUSE BILL 2376).

ORS 6 5 6 . 80 8 PROVIDES THE REJECTION OF A HEARING OFFICER’S 
ORDER IN AN OCCUPATIONAL DISEASE CLAIM MAY BE MADE WITHIN 9 0 DAYS 
AFTER THE DATE OF SUCH ORDER AND THE EFFECTIVE OPERATIVE DATE OF 
ENGROSSED HOUSE BILL 2 3 7 6 HAS NOT YET ARRIVED, THUS THE APPEAL 
PROCEDURE RELIED ON BY THE FUND IS STILL THE APPLICABLE LAW.
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The
MOTION IS

BOARD BEING NOW FULLY ADVISED FINDS THE CLAIMANT'S 
NOT WELL TAKEN AND IT IS HEREBY DENIED,

WCB CASE NO. 72-1353 AUGUST 13, 1973

LEONARD D. SILLS, CLAIMANT
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order
WHICH SUSTAINED THE DENIAL OF HIS CLAIM FOR AGGRAVATION BY THE 
STATE ACCIDENT INSURANCE FUND.

ISSUE
Has claimant suffered an aggravation of his industrial

INJURY OF JUNE 2 5, 1966?

DISCUSSION
The board concludes the hearing officer has made a careful

AND COMPETENT ANALYSIS OF THE MATTER AND THE BOARD CONCURS WITH 
HIS FINDING THAT THE RECORD AS A WHOLE DOES NOT SUPPORT A FINDING 
OF AGGRAVATION OF CLAIMANT'S INDUSTRIAL DISABILITY.

ORDER

IS
The

HEREBY
ORDER OF THE 
AFFIRMED.

HEARING OFFICER DATED DECEMBER 19, 19 7 2

WCB CASE NO. 72-3022 
WCB CASE NO. 72-2202

AUGUST 13, 1973 
AUGUST 13, 1973

RALPH SCHWAB, CLAIMANT
F. P. STAGER, CLAIMANT' S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

This matter is before the workmen’s compensation board 
UPON request of claimant that the board exercise its continuing
JURISDICTION UNDER OWN MOTION POWER GRANTED PURSUANT TO ORS 6 5 6 . 2 7 8 ,

The BOARD IS IN RECEIPT OF A MEDICAL REPORT FROM DENNIS K. 
COLLI S, M. D. , WHICH INDICATES THAT CLAIMANT' S ORIGINAL INJURY IS 
A MATERIAL CONTRIBUTING FACTOR TO CLAIMANT’S PRESENT CONDITION, 
AND THAT HIS CLAIM SHOULD BE REOPENED ON THE BOARD'S OWN MOTION.

Based on the medical evidence available, the board concludes

THE CLAIMANT'S CLAIM SHOULD BE REOPENED.
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It is hereby ordered that THE CLAIM OF RALPH E. SCHWAB be 
REOPENED BY THE STATE ACCIDENT INSURANCE FUND FOR FURTHER NECESSARY 
CARE AND TREATMENT.

Claimant’s attorney, f. p. stager, is entitled to receive

2 5 PERCENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION MADE 
PAYABLE HEREBY, TO A MAXIMUM OF FIVE HUNDRED DOLLARS, FOR HIS 
SERVICES TO THE CLAIMANT IN THIS MATTER.

NOTICE OF APPEAL
Pursuant to ors 656.278 -

The claimant has no right to a hearing, review or appeal on 
this award made by the board on its own motion.

The state accident insurance fund may request a hearing on

THIS ORDER.

This order is final unless within 30 days from the date hereof

THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 
A HEARING.

WCB CASE NO. 72-967 AUGUST 14, 1973

«
MELVIN O. MCGINNIS, CLAIMANT
WILLIAM E. BL1TSCH, CLAIMANT'S ATTY,
MERLIN L. MILLER, DEFENSE ATTY,
CORRECTED ORDER ON REVIEW NUNC PRO TUNC

When the order on review was issued on august 10, 1973, a

CLERICAL ERROR WAS COMMITTED IN THE LAST SENTENCE ON PAGE 1, THIS 
CLERICAL ERROR IS HEREBY CORRECTED THIS 1 4 TH DAY OF AUGUST, 1 9 73 ,
BY ISSUANCE OF THIS CORRECTED ORDER ON REVIEW NUNC PRO TUNC,

The last sentence on page i of said order on review is deleted
AND IS HEREBY CORRECTED TO READ AS FOLLOWS -

''Claimant is entitled to 60 percent or 192 degrees for un
scheduled DISABILITY AND THE ORDER SHOULD BE MODIFIED ACCORDINGLY,''

The ORDER ON REVIEW IS OTHERWISE RATIFIED AND AFFIRMED,

This corrected order on review having no effect on the sub
stantive RIGHTS OF THE PARTIES, NO NOTICE OF APPEAL IS GRANTED,
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WCB CASE NO. 73-720 AUGUST 14, 1973

ROBERT A. GRANGER, CLAIMANT
JOHN D. RYAN, CLAIMANT1 S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
ORDER OF REMAND

This matter is now. before the workmen’s compensation board
FOR REVIEW OF THE HEARING OFFICER’S ORDER DATED JUNE 1 3 , 1 9 7 3 ,

Since supplemental medical reports have been obtained and
CLAIMANT HAS UNDERGONE SURGICAL PROCEDURES FOLLOWING THE HEARING, 
THE BOARD IN THIS INSTANCE AND THE PARTIES CONCUR, THAT THE BEST 
INTERESTS OF ALL WOULD BE SERVED BY REMANDING THE MATTER TO THE 
HEARING OFFICER FOR HIS CONSIDERATION OF SUCH FURTHER EVIDENCE.

This matter is accordingly remanded to the hearing officer
FOR FURTHER HEARING AND SUCH FURTHER ORDER AS HE DEEMS APPROPRIATE 
UPON RECONSIDERATION OF THE MATTER WITH THE BENEFIT OF FURTHER 
EVIDENCE,

No NOTICE OF APPEAL IS DEEMED APPLICABLE,

WCB CASE NO. 71-2012 AUGUST 15, 1973

IDA SUE PECK, CLAIMANT
MYR1CK, COULTER, SEAGRAVES AND NEALY,
CLAIMANT’ S ATTYS,
COLLINS, REDDEN, FERRIS AND VELURE,
DEFENSE ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests board review of a hearing officer's order
WHICH REMANDED CLAIMANT’S CLAIM OF AGGRAVATION TO THE EMPLOYER 
FOR ACCEPTANCE AND PAYMENT OF COMPENSATION THROUGH ITS INSURANCE 
CARRIER, AETNA CASUALTY AND SURETY.

ISSUE

Has claimant suffered an aggravation of her compensable
INJURY OF APRIL 1 0, 1967?

DISCUSSION

After reviewing the record de novo, the board finds itself
IN COMPLETE AGREEMENT WITH THE FINDINGS AND CONCLUSIONS EXPRESSED 
IN THE HEARING officer’s ORDER, HIS OPINION AND ORDER IS ADOPTED BY 
THE BOARD.

ORDER

The ORDER OF THE HEARING OFFICER DATED JANUARY 2 6, 
HEREBY AFFIRMED.

1973 IS
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Counsel for claimant is awarded a reasonable attorney fee
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72-1351 AUGUST 15, 1973

JESS FERGUSON, CLAIMANT
JOEL B. REEDER, CLAIMANT’S ATTY.
COLLINS, FERRIS AND VELURE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT.

Reviewed by commissioners moore and sloan.

The claimant requests board review of the hearing officer's
ORDER APPROVING THE DENIAL OF HIS CLAIM FOR AGGRAVATION.

ISSUE

Has CLAIMANT SUFFERED AN AGGRAVATION OF HIS COMPENSABLE 
INJURY?

DISCUSSION

The board, upon its own examination of the record and briefs

OF THE PARTIES, CONCLUDES THAT THE HEARING OFFICER REACHED THE 
CORRECT RESULT BOTH AS TO HIS FINDINGS AND OPINION.

ORDER

The ORDER OF THE HEARING OFFICER DATED MARCH 9 , 1 97 3 IS

HEREBY AFFIRMED.

WCB CASE NO. 73-78 AUGUST 15, 1973

ROBERT MCKENZIE, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer’s order 
which affirmed the award made by a closing and evaluation determina
tion ORDER OF 50 PERCENT LOSS OF LEFT RING FINGER EQUAL TO 5 DEGREES 
AND 15 PERCENT LOSS OF THE LEFT INDEX FINGER EQUAL TO. 3.6 DEGREES,

ISSUES

i. Has claimant suffered loss of opposition between

THE THUMB AND INDEX FINGER?

2 . What is the extent of claimant’s permanent partial
DISABILITY?
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DISCUSSION
Claimant suffered a compensable injury December 22, 1971,

WHEN HIS LEFT HAND WAS FULLED INTO A POWER SAW, AMPUTATING THE
distal phalanx of his left ring finger and lacerated the left middle
AND INDEX FINGERS,

The board has reviewed the evidence and
THAT THE HEARING OFFICER’S ACTUAL OBSERVATION 
HAND IS THE BEST WAY AND MOST OCCURATE WAY TO 
ABILITY OF THE INJURED HAND,

With no clear evidence to the contrary, the board concurs

WITH THE FINDING OF THE HEARING OFFICER THAT CLAIMANT HAS NOT 
SUFFERED A LOSS OF OPPOSITION AND THE AWARDS MADE FOR DISABILITY 
TO THE FINGERS ARE CORRECT,

IS OF THE OPINION 
OF THE CLAIMANT’ S 
EVALUATE THE DIS

ORDER
The order of the hearing officer dated march 29, 1973 is

HEREBY AFFIRMED,

WCB CASE NO. 72-1234 AUGUST 15, 1973

GENEVIEVE OLSON, CLAIMANT
BURNS AND EDWARDS, CLAIMANT’S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests review of a hearing officer’s order

AFFIRMING A DETERMINATION ORDER OF MAY 2 , 1 9 72 WHICH AWARDED
CLAIMANT 23 DEGREES (15 PERCENT) PERMANENT PARTIAL DISABILITY 
FOR PARTIAL LOSS OF THE LEFT LEG,

ISSUE
What is the extent of claimant’s permanent partial dis

ability?

DISCUSSION
The HEARING OFFICER SAW AND HEARD CLAIMANT’S TESTIMONY AT 

THE HEARING AND HAD BEFORE HIM MEDICAL EVIDENCE OF CLAIMANT’S 
DISABILITY, HE WAS CONVINCED FOLLOWING THESE OBSERVATIONS THAT 
CLAIMANT WAS NOT ENTITLED TO ADDITIONAL DISABILITY TO THE LEFT 
LEG,

The board concurs with the hearing officer that the 
claimant’s DISABILITY, DOES NOT, IN FACT, EXCEED THE 23 DEGREES 
FOR PERMANENT PARTIAL DISABILITY TO THE LEFT LEG AWARDED BY THE 
DETERMINATION ORDER,

The order of the hearing officer should be affirmed.
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ORDER
The ORDER OF THE HEARING OFFICER DATED MARCH 1 6 , 1 973 IS 

HEREBY AFFIRMED.

WCB CASE NO. 72-3180 AUGUST 15, 1973

MURRAY D. MEHLHOFF, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
MCMENAMIN, JONES, JOSEPH AND LANG, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's order

WHICH AWARDED 80 DEGREES (2 5 PERCENT) FOR UNSCHEDULED NECK DIS
ABILITY AND 28.8 DEGREES (15 PERCENT ) FOR LOSS OF THE RIGHT ARM,

ISSUE
What is the extent of claimant’s permanent disability?

DISCUSSION

) N ITS OWN DE NOVO REVIEW OF THE EVIDENCE SUB
WELL WRITTEN OPINION AND ORDER OF THE HEARING

ORDER

THE HEARING OFFICER DATED MARCH 1 3 , 1 97 3 , IS

$

The board upc

MITTED, ADOPTS THE 
OFFICER AS ITS OWN.

The ORDER OF 
HEREBY AFFIRMED.

WCB CASE NO. 72-821 AUGUST 15, 1973

DAVID CHEEK, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
MCKEOWN, NEWHOUSE AND JOHNSEN, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners moore and sloan.

The EMPLOYER REQUESTS BOARD REVIEW OF A HEARING OFFICER* S 
ORDER WHICH AWARDED THE CLAIMANT ADDITIONAL COMPENSATION EQUAL 
TO 64 DEGREES FOR UNSCHEDULED DISABILITY.

ISSUE
What is the extent of claimant’s permanent partial dis

ability?
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DISCUSSION

Cl-AI MANT SUFFERED A COMPENSABLE INJURY JULY II, 1971, 
DIAGNOSED AS A COMPRESSION FRACTURE OF L-l . A DETERMINATION 
ORDER GRANTED A PERMANENT PARTIAL DISABILITY AWARD OF 48 DEGREES 
UNSCHEDULED LOW BACK DISABILITY. THE HEARING OFFICER AWARDED AN 
ADDITIONAL 64 DEGREES, MAKING A TOTAL AWARD OF I 12 DEGREES.

Claimant was off work approximately three months, and
THEN RETURNED TO HIS FORMER JOB AT WEYERHAEUSER, WHERE HE WAS 
SUPERVISING A 20 MAN CREW, AND AVERAGING 8 TO 1 0 HOURS A WEEK IN 
OVERTIME. THERE IS NO QUESTION CLAIMANT1 S BACK.HURTS ON OCCASION, 
AND LIMITS HIS ACTIVITY SOMEWHAT, BUT HE IS ABLE TO CARRY OUT THE 
TASKS ASSIGNED, IN ADDITION TO WORKING SOME OVERTIME,

The evidence of record simply does not substantiate the
FACT THAT THE CLAIMANT’S EARNING CAPACITY HAS BEEN REDUCED BY 
MORE THAN ONE-THIRD.

The board concludes and finds that the accident is not
RESPONSIBLE FOR ANY LOSS OF EARNING CAPACITY IN EXCESS OF THE 
48 DEGREES INITIALLY DETERMINED PURSUANT TO ORS 656.268.

ORDER

The ORDER OF THE HEARING OFFICER IS ACCORDINGLY MODIFIED AND 
THE AWARD OF 48 DEGREES AS ESTABLISHED BY THE DETERMINATION ORDER 
IS HEREBY REINSTATED.

WCB CASE NO. 72-1368 AUGUST 16, 1973

CECIL PLUNK, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.
DEPARTMENT of justice, defense atty.
REQUEST FOR REVIEW BY SAIF 
CROSS—APPEAL BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.

The employer requests board review of a hearing officer’s 
order which granted claimant an additional permanent partial
DISABILITY AWARD EQUAL TO 176 DEGREES, MAKING A TOTAL OF 2 2 4 DEGREES.

ISSUE

What is the extent of claimant's permanent partial dis
ability?

DISCUSSION

Claimant suffered a compensable industrial injury to his
LOW BACK JULY 26, 1971 . HIS CLAIM WAS ACCEPTED AND CLOSED BY A
CLOSING AND EVALUATION ORDER ALLOWING AN AWARD OF PERMANENT PARTIAL 
DISABILITY EQUIVALENT TO 48 DEGREES.
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Claimant ultimately underwent a lumbar laminectomy with

REMOVAL OF A DISC AT THE L4 -5 LEVEL. THE MEDICAL EVIDENCE REFLECTS 
MODERATE PERMANENT RESIDUAL IMPAIRMENT FROM THIS INJURY.

In REVIEWING THE RECORD, THE BOARD FINDS CLAIMANT HAS NOT 
ATTEMPTED TO PERFORM ANY WORK SINCE HIS INJURY OR EVEN ATTEMPTED 
TO FIND ANY WORK WHICH HE COULD PERFORM, THIS FACT, IN LIGHT OF 
THE RECENT COURT OF APPEALS CASE OF DEATON V. SAIF, 97 ADV SH 126, 
------OR APP-------( MAY 1 4 , 1 9 7 3 ), WH ICH CLEARLY ESTABLISHED THAT MOTI
VATION IS AN IMPORTANT FACTOR IN AWARDING PERMANENT DISABILITY 
COMPENSATION, PERSUADES THE BOARD ON REVIEW THAT CLAIMANT1 S 
PERMANENT PARTIAL DISABILITY IS EQUAL TO 128 DEGREES RATHER THAN 
2 2 4 DEGREES AS ALLOWED BY THE HEARING OFFICER,

ORDER
The ORDER OF THE HEARING OFFICER IS HEREBY MODIFIED AND 

THE AWARD FOR CLAIMANT'S PERMANENT PARTIAL DISABILITY IS DETER

MINED TO BE 80 DEGREES, MAKING A TOTAL OF 128 DEGREES.

The fee of claimant's counsel is payable upon the increase

FROM 48 DEGREES TO 128 DEGREES BEING PAYABLE AT 25 PERCENT OF THE 
INCREASED COMPENSATION AND PAYABLE THEREFROM AS PAID,

«

SAIF CLAIM NO. BB 166322 AUGUST 16, 1973

AGNES BARKDOLL,CLAIMANT
GREEN RICHARDSON, GRISWOLD AND 
MURPHY, claimant's ATTYS.

OWN MOTION ORDER

This matter was previously before the workmen's compen
sation BOARD, PURSUANT TO REQUEST FOR AN OWN MOTION DETERMINATION, 
ON MARCH 1 6 , 1 9 7 3, THE BOARD'S OWN MOTION DETERMINATION ISSUED

ALLOWING CLAIMANT TEMPORARY TOTAL DISABILITY FOR THE PERIOD 
MARCH 6 , 1 9 72 TO JUNE 1 2 , 1 9 7 2 - TEMPORARY PARTIAL DISABILITY FOR

THE PERIOD JUNE 1 2 , 1 9 72 TO JULY 1 5 , 1 972 AND NO ADDITIONAL AWARD
FOR PERMANENT PARTIAL DISABILITY.

Upon request of claimant, the board has again considered a

REQUEST FOR ADDITIONAL AWARD OF PERMANENT PARTIAL DISABILITY, AND 
FINDS NO EVIDENCE IN THE RECORD TO WARRANT SUCH AN INCREASE. THE 
RECORD INDICATES CLAIMANT HAS RECEIVED PERMANENT PARTIAL DIS
ABILITY AWARDS TOTALLING 3 5 PERCENT LOSS FUNCTION OF AN ARM FOR 
UNSCHEDULED DISABILITY, HAS RECEIVED NEEDED MEDICAL CARE AND IS 
WORKING STEADILY.

Under these circumstances, the board declines at this time

TO EXERCISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 . 2 7 8 .
No NOTICE OF APPEAL IS DEEMED APPLICABLE.
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WCB CASE NO.< 72—1 895—E AUGUST 17, 1973

MARY E. EGGER, CLAIMANT
ALAN M, SCOTT, GAL-TON AND POPICK,
claimant’s ATTYS.
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order

WHICH SET ASIDE A CLOSING AND EVALUATION DETERMINATION OF PERMANENT 
TOTAL DISABILITY AND AWARDED CLAIMANT A PERMANENT PARTIAL DIS
ABILITY AWARD OF 60 PERCENT OF THE WORKMAN OR 1 92 DEGREES FOR 
UNSCHEDULED DISABILITY.

ISSUE

What is the extent of claimant's permanent partial dis
ability?

DISCUSSION

C LAI M ANT SUSTAINED ACOMPENSABLE INJURY NOV EMBER 24, 1971 ,

WHEN SHE STRAINED HER BACK WHILE EMPLOYED AS A COOK IN A CONVAL
ESCENT HOME,

Pursuant to ors 656.268, she was granted permanent total

DISABILITY, TO WHICH THE EMPLOYER OBJECTED AND REQUESTED A HEARING. 
THE HEARING OFFICER SET ASIDE THE PERMANENT TOTAL DISABILITY AWARD 
AND ALLOWED CLAIMANT 60 PERCENT OF THE WORKMAN OR 192 DEGREES.

Evidence submitted at the hearing indicated claimant had
RETURNED TO HER EMPLOYMENT AND ACCORDING TO WITNESSES HAD NO 
DIFFICULTY PERFORMING HER JOB, SHE WAS TERMINATED BY THE EMPLOYER 
FOR UNION ACTIVITIES, AND NOT BECAUSE OF ANY INABILITY TO WORK.

The medical evidence also supported a finding that claimant

WAS NOT PERMANENTLY AND TOTALLY DISABLED, SPECIFICALLY AS TESTI
FIED TO BY NATHAN SHLIM, M.D. AND ROBERT H. POST, M, D,

The BOARD, ON DE NOVO REVIEW, CONCURS WITH THE HEARING 
OFFICER AND CONCLUDES AND FINDS THAT CLAIMANT'S DISABILITY IN 
DEGREES DOES NOT EXCEED 1 92 DEGREES.

ORDER

The order of the hearing officer dated February 8, 1973
IS HEREBY AFFIRMED.
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1973WCB CASE NO. 72-3222 AUGUST 17,

THEA M. BUCKLEY, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

Claimant requests board review of a hearing officer's order

WHICH AFFIRMED A DETERMINATION ORDER AWARDING PERMANENT PARTIAL 
DISABILITY EQUIVALENT TO 32 DEGREES FOR UNSCHEDULED DISABILITY,

ISSUE

What is the extent of claimant's permanent partial dis
ability?

DISCUSSION

Claimant suffered a compensable accidental injury to her
LOW BACK ON DECEMBER 4 , 1971,

Dr, degge, claimant's treating physician, characterized her 
physical symptoms as being of moderate severity, claimant has
BEEN ABLE TO RETURN TO WORK IN A SMALL GROCERY STORE, WORKING 
APPROXIMATELY THE SAME HOURS AND RECEIVING A SLIGHTLY HIGHER 
WAGE.

Based on failure of proof of any loss of earning capacity,
THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS OF THE 
HEARING OFFICER AND AFFIRMS HIS ORDER.

ORDER

The ORDER OF THE HEARING OFFICER DATED MARCH 2 6 , 1 97 3 , IS

HEREBY AFFIRMED.

WCB CASE NO. 72-3245 AUGUST 17, 1973

RICHARD H. BOGART, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order

WHICH AFFIRMED a DETERMINATION ORDER ALLOWING TIME LOSS BENEFITS 
TO JULY 1 2 , 1 9 72 , AND AN AWARD OF PERMANENT PARTIAL DISABILITY OF
20 PERCENT (64 DEGREES) FOR UNSCHEDULED BACK AND HEAD INJURY.
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ISSUES
1) Is CLAIMANT IN NEED OF FURTHER MEDICAL AND 

ADDITIONAL TEMPORARY DISABILITY PAYMENTS,
IF NOT, THE ISSUE BECOMES -

2) What is the extent of claimant's permanent
D ISAB ILITY?

DISCUSSION
The board, upon its own de novo review of the record and 

THE BRIEFS SUBMITTED ON REVIEW, FINDS IT IS IN AGREEMENT WITH THE 
HEARING OFFICER'S FINDINGS AND OPINIONS AS SET FORTH IN HIS ORDER 
OF MARCH 23, 1973,

ORDER
The, order of the hearing officer dated march 22 , 1 973 , is

HEREBY AFFIRMED,

WCB CASE NO, 71-2664 AUGUST 17, 1973

DALE F. JOHNSON, CLAIMANT
JACK R, HANNAM, CLAIMANT' S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's order

WHICH AFFIRMED A DETERMINATION ORDER AWARD OF 8 DEGREES PARTIAL 
LOSS TO THE LEFT LEG AND ALLOWED AN ADDITIONAL 15 DEGREES FOR A 
TOTAL OF 3 0 DEGREES FOR PARTIAL LOSS OF THE RIGHT LEG,

ISSUE
What is the extent of claimant's permanent partial dis

ability?

DISCUSSION
This matter involves a claimant who was shot in the chest

DURING A HOLD-UP ON FEBRUARY 7 , 1 970 , THE BULLET WAS LODGED NEAR
HIS SPINE AND WAS REMOVED BY SURGERY THROUGH HIS BACK FEBRUARY 26,
1 970, AN AREA OF HYPERESTHESIA REMAINS AROUND THE RIGHT SIDE OF 
THE CHEST TO HIS BACK, BUT THERE IS NO EVIDENCE THIS INTERFERES WITH 
THE PERFORMANCE OF CLAIMANT'S DUTIES,

Claimant has changed jobs and is now an area supervisor for

DISCOUNT FABRICS, INC, HIS EARNINGS HAVE NOT BEEN DECREASED AND 
HE IS NOT REQUIRED TO BE ON HIS FEET EIGHT HOURS PER DAY, SIX DAYS 
PER WEEK, SINCE THERE IS NO LOSS OF EARNING CAPACITY AS A RESULT 
OF THE INJURY TO CLAIMANT'S CHEST, THERE IS NO BASIS FOR AN AWARD 
OF UNSCHEDULED DISABILITY,
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The hearing officer found claimant's greatest impairment
LIES IN HIS RIGHT LEG AND FOR THIS HE INCREASED THE AWARD OF PER
MANENT PARTIAL DISABILITY 15 DEGREES, MAKING A TOTAL AWARD OF 
PERMANENT PARTIAL DISABILITY OF 3 0 DEGREES OUT OF A MAXIMUM OF 
150 DEGREES FOR 2 0 PERCENT LOSS USE OF THE RIGHT LEG, THE AWARD 
OF 8 DEGREES FOR 5 PERCENT LOSS USE OF THE LEFT LEG WAS NOT ALTERED,

The board, on review, concurs with the findings and conclusions

OF THE HEARING OFFICER AND AFFIRMS HIS ORDER, IF, AT SOME FUTURE 
TIME, CLAIMANT'S CONDITION BECOMES WORSE, ADDITIONAL MEDICAL 
TREATMENT AND RECONSIDERATION OF HIS DISABILITY CAN BE HAD PURSUANT 
TO ORS 656,271,

ORDER

The hearing officer's order dated February 28, 1973, is

HEREBY AFFIRMED,

WCB CASE NO, 72-2908 AUGUST 17, 1973

RICHARD L. NOTESTINE, CLAIMANT
PAUL C, PAULSEN, CLAIMANTS ATTY,
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant seeks board review of a hearing officer* s order 
WHICH AFFIRMED THE PERMANENT PARTIAL DISABILITY AWARD OF 9 6 DEGREES 
FOR UNSCHEDULED DISABILITY MADE BY THE CLOSING AND EVALUATION 
DIVISION OF THE BOARD,

ISSUE

What is the extent of claimant's permanent partial dis
ability?

DISCUSSION

Claimant is a so year old truck driver who fell from the
TOP OF A TANKER TO THE GROUND ON JUNE 5 , 1 9 7 0 , HE WAS AWARDED
96 DEGREES FOR UNSCHEDULED DISABILITY TO THE LOW BACK,

Claimant has undergone conservative treatment, takes pain

MEDICATION AND SOMETIMES WEARS A BACK BRACE, THE HEARING OFFICER 
WAS OF THE OPINION HIS SUBJECTIVE SYMPTOMATOLOGY WAS EXAGGERATED,

Under the auspices of the division of vocational rehabilita
tion, CLAIMANT OBTAINED SUFFICIENT SCHOOLING TO PASS HIS GED 
EXAMINATION, AND ALSO ATTEMPTED ATTENDING A DALE CARNEGIE COURSE. 
BEFORE HIS INJURY CLAIMANT HAD INTELLIGENCE TO SUCCEED IN MANY 
FIELDS BUT WAS HINDERED BY HIS LACK OF EDUCATION, THIS DEFICIENCY 
HAS BEEN CORRECTED AND IT NOW APPEARS CLAIMANT HAS THE DUTY TO 
COOPERATE WITH THOSE PERSONS AND AGENCIES WHICH ARE ASSISTING 
HIM TO BECOME REGULARLY EMPLOYED AT A GAINFUL AND SUITABLE OCCUPA
TION,
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The board, on review, concurs with the finding by the
HEARING OFFICER THAT CLAIMANT* S DISABILITY IS CORRECTLY EVALUATED 
BY THE AWARD OF 96 DEGREES,

ORDER
The ORDER OF THE HEARING OFFICER DATED FEBRUARY 1 5 , 1 973 ,

IS HEREBY AFFIRMED,

WCB CASE NO. 73-729 AUGUST 24, 1973

J IMMIE TROY PALMER, in the complying status of 
C. DALE SPEARS REALTY
CASH R, PERRINE, CLAIMANT* S ATTY,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
DEFENSE ATTYS.
OWN MOTION ORDER

This matter coming before the workmen’s compensation

BOARD UPON MOTION SUPPORTED BY AFFIDAVIT OF THE ALLEGED EMPLOYER 
RAISES SUFFICIENT QUESTIONS CONCERNING THE LIABILITY OF THE ALLEGED 
EMPLOYER AND THE RIGHT OF THE CLAIMANT TO RECEIVE COMPENSATION 
PURSUANT TO ORS 656,054,

Pursuant to ors 6 5 6 . 2 7 8 , the workmen’s compensation board

IS VESTED WITH AUTHORITY TO REEXAMINE PRIOR AWARDS, ORDERS AND 
DECISIONS AND THEREFORE, UNDER ITS OWN MOTION JURISDICTION, FINDS 
THAT THE RECORD NOW BEFORE THE BOARD IS INCOMPLETE IN ORDER TO 
PROPERLY DETERMINE THE LIABILITY, IF ANY, OF THIS ALLEGED EMPLOYER.

It IS THEREFORE ORDERED THAT THIS MATTER BE REFERRED TO THE 
HEARINGS DIVISION WITH DIRECTIONS TO HOLD A HEARING ON ALL ISSUES. 
UPON THE CONCLUSION OF THE HEARING THE HEARING OFFICER SHOULD 
FORTHWITH CAUSE AN ABSTRACT OF PROCEEDINGS TO BE PREPARED TO 
SUBMIT TO THE WORKMEN’S COMPENSATION BOARD, TOGETHER WITH FINDING 
OF FACT, OPINION AND RECOMMENDATIONS.

It IS FURTHER ORDERED THAT THE CLAIMANT, JIMMIE TROY PALMER, 
PACIFIC FIRST FEDERAL SAVINGS AND LOAN ASSOCIATION, C. DALE SPEARS, 
AN INDIVIDUAL AND C. DALE SPEARS, INC. , A CORPORATION BE MADE A 
PARTY TO THESE PROCEEDINGS,

It is further ordered that the HEARING officer make a finding

AS TO ALL ISSUES NOT LIMITED TO THE FOLLOWING -
(a) Compensability.

( b) Resolve the issue as to whether or not pacific first

FEDERAL SAVINGS AND LOAN ASSOCIATION OR C. DALE SPEARS, 
AS AN INDIVIDUAL OR C. DALE SPEARS, INC. , AS A CORPORA
TION IS THE EMPLOYER, AND IF THEY WERE, AT THE TIME OF 
THE ALLEGED INJURY, A NONCOMPLYING EMPLOYER.

No NOTICE OF APPEAL RIGHTS IS DEEMED REQUIRED ON A MATTER 
LIMITED TO TAKING EVIDENCE,
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WCB CASE NO. 72—1895—E AUGUST 24, 1973

MARY E. EGGER, CLAIMANT
ALAN M. SCOTT, GALTON AND POP1CK, 
claimant’s ATTYS.
MCME NAM IN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

The board has considered claimant’s motion to reconsider

AND HAS AGAIN EXAMINED ITS DETERMINATION OF THIS CASE AND CONTINUES 
TO BE OF THE OPINION THAT THE OPINION OF DR. BERNARD P, HARPOLE IS 
NOT SUFFICIENT TO OVERCOME THE TESTIMONY OF THE OTHER DOCTORS.

In respect to claimant's request for attorney fees, the
BOARD, IN THE CASE OF ROBERT S. SMITH, WCB CASE NO. 7 0 -2 5 5 4 , 
ANSWERED THIS CONTENTION IN THE FOLLOWING MANNER -

’’An attorney fee was allowed to claimant’s attorney
AT THE HEARING ON THE BASIS THAT THE STATE ACCIDENT 
INSURANCE FUND HAD ’’CROSS APPEALED,’’ ATTORNEY FEES 
MAY ONLY BE ALLOWED UNDER EXPRESS STATUTORY AUTHORITY.
ORS 6 5 6 . 3 8 2 REQUIRES THAT THE REQUEST BE INITIATED 
BY THE EMPLOYER. THIS HEARING WAS INITIATED BY THE 
WORKMAN. IF THE WORKMAN HAD WITHDRAWN AND THE STATE 
ACCIDENT INSURANCE FUND INSISTED UPON A HEARING FROM 
THAT POINT, IT COULD BE SAID THAT THE HEARING WAS 
’ ’ INITIATED” BY THE STATE ACCIDENT INSURANCE FUND.

THE ALLOWANCE OF THE ATTORNEY FEE OF ONE HUNDRED 
TWENTY FIVE DOLLARS AT THE HEARING IS SET ASIDE. ’ '

Claimant's motion is therefore denied.

WCB CASE NO. 72-595 AUGUST 24, 1973

FRANK V. THOMAS, CLAIMANT
FLAXEL, TODD AND FLAXEL, CLAIMANT'S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD 
OF A HEARING OFFICER'S ORDER WHICH GRANTED CLAIMANT AN 
PERMANENT PARTIAL DISABILITY AWARD EQUAL TO 80 DEGREES 
TOTAL AWARD OF 1 1 2 DEGREES.

ISSUE

What is the extent of claimant's disability?

DISCUSSION

Claimant is a mill worker who suffered a compensable back

INJURY ON JANUARY 11, 1971, AT AGE 42 , WHILE LIFTING LIME SACKS.

REV IEW 
ADD IT IONAL 
FOR A
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HE RECEIVEIVED A PARTIAL LEFT LUMBAR HE M I — LA M I NECTO M Y WITH REMOVAL 
OF EXTRUDED DISC, LS-SI ON FEBRUARY 18, 1971, HIS CLAIM WAS CLOSED
FEBRUARY 22 , 1 972 WITH A PERMANENT PARTIAL DISABILITY AWARD OF
32 DEGREES UNSCHEDULED LOW BACK DISABILITY.

The doctors have advised claimant should not return to his

FORMER OCCUPATION, AND CLAIMANT HAS NOT DONE SO FEARING RE —INJURING 
HIS BACK. HE HAS COMPLETED THREE YEAR OF HIGH SCHOOL, HAS A GED,
AND TOOK POLICE COURSES SEVERAL YEARS AT SOUTHWESTERN OREGON 
COMMUNITY COLLEGE.

There is no evidence indicating a lack of motivation on the 
PART OF THIS CLAIMANT, IN FACT, HE HAS ATTEMPTED TO GET VOCATIONAL 
REHABILITATION ON HIS OWN VOLITION. THE BOARD FEELS THIS CLAIMANT 
IS ENTITLED TO AND DESERVING OF ASSISTANCE FROM THE BOARD’S DIS
ABILITY PREVENTION DIVISION IN PROVIDING A VOCATIONAL RETRAINING 
PROGRAM THAT WILL PREPARE CLAIMANT TO SECURE EMPLOYMENT WITHIN 
HIS LIMITATIONS AND CAPABILITIES. THE BOARD IS DESIROUS THAT SUCH 
A PROGRAM BE IMPLEMENTED AT THE EARLIEST POSSIBLE DATE.

The board, on review, concurs with the findings and conclusions
OF THE HEARING OFFICER AND CONCLUDES CLAIMANT’S PERMANENT PARTIAL 
DISABILITY IS EQUIVALENT TO I 12 DEGREES.

ORDER
The order of the hearing officer dated February 20, 1 9 73 is

HEREBY AFFIRMED.

Claimant’s attorney is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 73-1028 AUGUST 27, 1973

GERALD MCELROY, CLAIMANT
F. P. STAGER, CLAIMANT* S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On JUNE 2 9 , 1 9 73 , A HEARING OFFICER’S ORDER WAS ISSUED IN

THE ABOVE ENTITLED CASE.

On JULY 3 1 , 1 97 3 , THE STATE ACCIDENT INSURANCE FUND REQUESTED
REVIEW.

More than 30 days elapsed between the mailing of the
HEARING OFFICER’ S ORDER AND THE MAKING OF THE REQUEST FOR REVIEW,

The hearing officer’s order has become final by operation

OF LAW IN ACCORDANCE WITH ORS 6 5 6 . 2 8 9 ( 3 ) AND THE FUND’S REQUEST 
FOR REVIEW SHOULD BE DISMISSED.

IS SO ORDERED.
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WCB CASE NO. 71-2725-E AUGU ST 28, 1 973

EDWARD J. LONG, CLAIMANT
RICHARDSON AND MURPHY,. CLAIMANT'S ATTYS,
MCMENAM1N, JONES, JOSEPH AND LANG,
DEFENSE ATTYS,

On June i , 1972 a hearing officer of the workmen's compen
sation BOARD GRANTED CLAIMANT 67 DEGREES OF A MAXIMUM OF 192 
DEGREES FOR PERMANENT BINAURAL HEARING LOSS,

On JUNE 1 9 , 1 9 73 THE WORKMEN'S COMPENSATION BOARD AFFIRMED

THAT ORDER ON REVIEW,

Claimant appealed to the circuit court of clackamas county

WHICH GRANTED AN ADDITIONAL 67 DEGREES MAKING A TOTAL OF 134 DEGREES.

The board is advised that claimant thereupon appealed to the
OREGON COURT OF APPEALS CONTENDING HIS DISABILITY EXCEEDED THAT 
AWARDED.

The PARTIES HAVE NOW COMPROMISED THEIR DISPUTE IN ACCORDANCE 
WITH THE TERMS OF A STIPULATION OF COMPROMISE WHICH IS ATTACHED 
HERETO AS EXHIBIT ' 'a' ', THE BOARD IS ADVISED THAT, BASED ON THIS 
STIPULATION OF COMPROMISE, CLAIMANT HAS WITHDRAWN HIS APPEAL TO 
THE COURT OF APPEALS.

The BOARD BEING NOW FULLY ADVISED FINDS THAT IT HAS JURISDIC

TION TO CONSIDER THE STIPULATION OF COMPROMISE AND THAT HAVING 
CONSIDERED IT, THE STIPULATION IS FAIR AND EQUITABLE TO BOTH PARTIES 
AND OUGHT TO BE APPROVED AND EXECUTED ACCORDING TO ITS TERMS.

STIPULATION
The claimant received a compensable injury and a hearing loss

THE CLAIMANT WAS ACCEPTED AND CLOSED THROUGH THE WORKMEN'S
COMPENSATION board and the claimant eventually received awards
TOTALLY 134 DEGREES FOR A HEARING LOSS AND,

This matter is presently on appeal and the claimant has

AGREED TO WITHDRAW HIS APPEAL AND TO RECEIVE AN ADDITIONAL 4 1 
DEGREES FOR A HEARING LOSS, MAKING HIS TOTAL AWARD EQUAL TO 175 
DEGREES. CLAIMANT'S ATTORNEY IS TO RECEIVE AN ATTORNEY FEE OF 
2 5 PERCENT PAYABLE OUT OF THE INCREASED AWARD OF 4 1 DEGREES.

Therefore all parties to this disputed issue of permanent
PARTIAL DISABILITY REQUEST THE WORKMEN'S COMPENSATION BOARD TO 
APPROVE THIS STIPULATION.
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1973WCB CASE NO. 72—1819 AUGUST 28,

CORMA M. HARNESS, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan,

Claimant requests board review of a hearing officer’s order
WHICH RULED THAT THE STATE ACCIDENT INSURANCE FUND1 5 VOLUNTARY 
PAYMENTS OF COMPENSATION TO THE CLAIMANT DID NOT ACT AS A DE FACTO 
REOPENING OF HER CLAIM.

Having reviewed the record and briefs furnished on appeal,
THE BOARD CONCURS WITH THE FINDINGS AND OPINION OF THE HEARING 
OFFICER AND_ CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

Because additional issues were raised by claimant’s request
FOR HEARING WHICH HAVE NOT BEEN DECIDED, THIS MATTER IS NOT RIPE 
FOR FURTHER APPEAL. THE CASE SHOULD BE REMANDED TO THE HEARINGS 
DIVISION FOR COMPLETION OF THE HEARING.

ORDER

The order of the hearing officer dated November 7, 1972 is
HEREBY AFFIRMED AND THE MATTER IS HEREBY REMANDED TO THE HEARINGS 
DIVISION FOR COMPLETION OF THE HEARING.

WCB CASE NO. 72-1415 AUGUST 28, 1 973

MARGARET LARSON, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On MARCH 2 1 , 1 9 7 2 , CLAIMANT FILED A REPORT OF OCCUPATIONAL

INJURY OR DISEASE WITH THE STATE ACCIDENT INSURANCE FUND STATING 
THAT CONTINUAL WALKING OR STANDING ON HARD SURFACES IN HER EMPLOY
MENT WITH THE MULTNOMAH COUNTY HOSPITAL HAD AFFECTED BOTH FEET. 
THE STATE ACCIDENT INSURANCE FUND DENIED CLAIMANT’S CLAIM FOR 
BENEFITS.

Upon hearing, the hearing officer upheld the denial issued
BY THE STATE ACCIDENT INSURNANCE FUND.

Upon request of claimant the matter was certified to
MULTNOMAH COUNTY CIRCUIT COURT - WHICH COURT DENIED JURISDICTION. 
THE MATTER THEN PROCEEDED TO A MEDICAL BOARD OF REVIEW PURSUANT 
TO ORS 656.810.

The medical board of review has now made its findings which
ARE ATTACHED HERETO, MARKED EXHIBIT ’ ’ a’ ’ AND MADE A PART HEREOF 
AND DECLARED FILED AS OF AUGUST 2 4 , 1 97 3 ,
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For the record, the medical, board of review finds claim
ant1 s CONDITION IS COMPENSABLY RELATED TO THE WORK EXPOSURE,

Pursuant to ors 6 5 6 . 8 1 4 , the findings of the medical board

OF REVIEW ARE FINAL AS A MATTER OF LAW.

It IS THEREFORE ORDERED THAT THE CLAIM BE REMANDED TO THE 
STATE ACCIDENT INSURANCE FOR PAYMENT OF BENEFITS TO WHICH CLAIMANT 
IS ENTITLED.

WCB CASE NO. 72-2384 AUGUST 28, 1 973

GERALD ALMOND, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS.
MIZE, KRIESIEN, FEWLESS, CHENEY AND KELLEY,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson, moore and sloan.

Claimant requests review of a hearing officer's order

WHICH ORDERED THE CARRIER TO PAY CERTAIN MEDICAL BILLS UNDER 
ORS 6 56 . 2 4 5 BUT WHICH AFFIRMED THE DENIAL OF HIS AGGRAVATION 
CLAIM, CONTENDING THAT HIS CONDITION HAS WORSENED SO AS TO ENTITLE 
HIM TO COMPENSATION FOR PERMANENT PARTIAL DISABILITY ALSO,

In HIS ORDER, THE HEARING OFFICER POINTED OUT THAT ALTHOUGH 
CLAIMANT HAS PERMANENT DISABILITY RESULTING FROM THE INJURY 
WHICH HAS NEVER BEEN COMPENSATED, HE WAS POWERLESS TO MAKE AN 
AWARD OF COMPENSATION BECAUSE CLAIMANT FAILED TO SHOW AN AGGRAVA
TION OF HIS DISABILITY SUBSEQUENT TO THE LAST AWARD OR ARRANGEMENT 
OF COMPENSATION.

The BOARD CONCLUDES THE HEARING OFFICER CORRECTLY ANALYZED 
THE FACTS AND THE LAW CONCERNING THE CASE AND HIS ORDER MUST 
THEREFORE BE AFFIRMED,

The hearing officer also raised the possibility of * ’ own
MOTION* * RELIEF BEING APPLICABLE TO HIS CASE, A MAJORITY OF THE 
BOARD CONCLUDE THAT OWN MOTION RELIEF IS WARRANTED. THE CLAIMANT'S 
CLAIM SHOULD BE REOPENED FOR SUBMISSION TO THE EVALUATION DIVISION 
OF THE workmen's COMPENSATION BOARD FOR A DETERMINATION OF 
PERMANENT DISABILITY,

ORDER

The order of the hearing officer dated February 16, 1973
IS AFFIRMED.

The claimant's claim is hereby reopened for submission to

THE EVALUATION DIVISION AND ISSUANCE OF A NEW DETERMINATION ORDER.
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1973WCB CASE NO. 72-3562 AUGUST 29,

LOUIS L. LEETH, CLAIMANT
BENTON FLAXEL, CLAIMANT1 S ATTY.
MCKEOWN, NEWHOUSE, FOSS AND WHITTY,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners moore and sloan.

The employer requests board review of a hearing officer's 
order which granted claimant an additional permanent partial dis
ability AWARD EQUAL TO 64 DEGREES, MAKING A TOTAL AWARD OF 144 
DEGREES UNSCHEDULED DISABILITY.

ISSUE
What is the extent of claimant's permanent partial dis

ability?

DISCUSSION
Claimant was

WEYERHAEUSER WHEN
INJURED IN JANUARY OF 1968, WHILE 

HE FELL ON A LOG INJURING HIS LEFT
EMPLOYED BY 
LEG AND SIDE,

On JULY 2 6 , 1 9 7 1 , PURSUANT TO A STIPULATED ORDER, CLAIMANT
RECEIVED AN ADDITIONAL 16 DEGREES FOR HIS LOW BACK (MAKING A TOTAL 
OF 64 DEGREES UNSCHEDULED DISABILITY) AND 15 DEGREES FOR THE LEFT 
LEG. FOLLOWING A LAMINECTOMY BY DR. SERBU, A SECOND DETERMINATION 
ORDER AWARDED AN ADDITIONAL 16 DEGREES MAKING A TOTAL OF 80 DEGREES 
FOR UNSCHEDULED LOW BACK DISABILITY AND 15 DEGREES FOR THE LEFT 
LEG.

Claimant could not return to chasing on the landing at

WEYERHAEUSER AND OBTAINED A JOB AT COOS TRUCKING COMPANY DRIVING 
A LOG TRUCK, WORKING 10 TO 12 HOURS A DAY RECEIVING OVERTIME PAY. 
THE MANAGER OF THIS COMPANY STATED CLAIMANT WAS A GOOD, HARD 
WORKER, DID NOT COMPLAIN, AND HAD NOT MISSED ANY TIME FROM WORK 
BECAUSE OF HIS BACK.

After surgery, dr. serbu reported claimant's left leg to
BE ASYMPTOMATIC, HIS BACK WAS ' ' FEELING WELL' ' , AND HIS CONDI
TION HAD CERTAINLY IMPROVED FROM HIS PR E —O PE R AT IV E STATUS. 
SERBU DESCRIBED THE DISABILITY TO BE MILD TO MODERATE.

DR.

The hearing officer found claimant a credible witness,
HIGHLY MOTIVATED AND WELL ADJUSTED TO HIS PHYSICAL IMPAIRMENT. 
BASED ON THE THEORY THAT IN HIRING WORKMEN OF APPARENT EQUAL 
ABILITY, THE ONE WITHOUT THE PAST BACK INVOLVEMENT WOULD BE 
PREFERRED, THE HEARING OFFICER CONCLUDED THE CLAIMANT SHOULD 
RECEIVE AN ADDITIONAL 64 DEGREES UNSCHEDULED DISABILITY BASED ON 
LOSS OF FUTURE EARNING CAPACITY.

The employer contends that in light of the hearing officer's
FINDING THAT CLAIMANT IS ' ' . . . DOUBTLESS BETTER AFTER SURGERY, ' '
THE INCREASE OF 64 DEGREES AWARDED BY THE HEARING OFFICER IS UN
JUSTIFIED.

%
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The board, on review, considers the additional award of
64 DEGREES MADE BY THE HEARING OFFICER TO BE EXCESSIVE, AND FINDS 
CLAIMANT* S DISABILITY IS EQUAL TO 80 DEGREES FOR UNSCHEDULED DIS

ABILITY AND 1 5 DEGREES FOR PARTIAL LOSS OF THE LEFT LEG,

ORDER

The ORDER OF THE HEARING OFFICER IS ACCORDINGLY MODIFIED AND 
THE AWARD OF PERMANENT DISABILITY AS PREVIOUSLY ESTABLISHED AT 
80 DEGREES FOR UNSCHEDULED DISABILITY AND 15 DEGREES FOR PARTIAL 
LOSS OF THE LEFT LEG IS REINSTATED,

WCB CASE NO. 72-3028 AUGUST 30, 1973

EZRA E. ZINN, CLAIMANT
ROBERT E. JONES, CLAIMANT’S ATTY.

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's order
DISMISSING HIS REQUEST FOR HEARING CONTENDING — (1) THAT HE IS 
ENTITLED TO PERMANENT TOTAL DISABILITY COMPENSATION FROM APRIL 14, 
1 9 72 RATHER THAN OCTOBER 2 , 1 9 72 - ( 2 ) THAT THE FUND'S REFUSAL TO

PAY PERMANENT TOTAL DISABILITY COMPENSATION IS UNREASONABLE THUS 
ENTITLING HIM TO PENALTIES AND ATTORNEYS FEES AND, (3) THAT HIS 
REQUEST FOR HEARING SEEKING THE ABOVE RELIEF IS NOT BARRED BY THE 
DOCTRINE OF RES JUDICATA,

DISCUSSION
Both the peterson and pyeatt cases, cited by the parties,

RECOGNIZE THAT THE FACTS OF THE PARTICULAR CASE ULTIMATELY 
DETERMINE WHEN A MAN BECOMES ENTITLED TO PERMANENT TOTAL DIS
ABILITY COMPENSATION.

The PETERSON CASE SUGGESTS THAT FOR REASONS OF ADMINISTRATIVE 
CONVENIENCE, IN THE ABSENCE OF A FINDING BY THE HEARING OFFICER AS 
TO W HEN THE WORKMAN BECAME PERMANENTLY TOTALLY DISABLED, THE 
DATE OF THE HEARING OFFICER'S ORDER WOULD CONTROL.

In REVIEWING THE SUBSEQUENT PYEATT CASE, THE BOARD CONCLUDED 
THAT PROCEDURAL CONVENIENCE SHOULD GIVE WAY TO REALITY IN FIXING 
THE DATE A WORKMAN BECAME PERMANENTLY TOTALLY DISABLED AND TO 
THAT LIMITED EXTENT, OVERRULED THE PETERSON HOLDING,

The board continues to believe that the actual date a work
man BECOMES PERMANENTLY AND TOTALLY DISABLED SHOULD BE CONTROLLING,

In THE HEARING officer's ORDER ISSUED IN PYEATT (WHICH THE 
BOARD ADOPTED ON REVIEW) THE HEARING OFFICER STATED - * * IN CONTRAST, 
THE DATE ON WHICH A HEARING OFFICER'S OPINION AND ORDER ISSUES HAS 
NO PARTICULAR SIGNIFICANCE TO THE STATE OF A CLAIMANT'S PHYSICAL 
CONDITION. * * WHILE THAT STATEMENT WAS CORRECT WI TH RESPECT TO 
THE FACTS OF PYEATT, AS A GENERAL STATEMENT IT IS TOO BROAD TO BE 
CORRECT.
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Where a hearing officer modifies the determination order 
TO ALLOW PERMANENT TOTAL DISABILITY ON THE BASIS OF EVIDENCE THAT 
DURING THE YEAR FOLLOWING CLAIM CLOSURE THE WORKMAN'S CONDITION 
HAS DETERIORATED, THEN THE DATE OF THE HEARING OFFICER'S ORDER MAY 
BE APPROPRIATE AS THE INCEPTION DATE OF THE AWARD,

The point in both peterson and pyeatt which should be

EMPHASIZED IS THAT PERMANENT TOTAL DISABILITY MAY BE FOUND TO 
EXIST AT THE TIME OF THE EARLIER DETERMINATION OR TO HAVE HAD ITS 
INCEPTION AT ANY TIME THEREAFTER UP TO AND INCLUDING THE DATE OF 
THE HEARING,

In the INSTANT CASE, no ISSUE was made at the claimant's

FIRST HEARING AS TO THE PROPER INCEPTION DATE OF THE SOUGHT AFTER 
AWARD OF PERMANENT TOTAL DISABILITY, IT COULD HAVE APPROPRIATELY 
BEEN RAISED THEN OR BY A MOTION FOR CLARIFICATION TO THE HEARING 
OFFICER, HOWEVER, WE DO NOT BELIEVE THAT THE CLAIMANT' S FAILURE 
TO DO SO THEN NOW BARS HIM FROM REQUESTING A NEW HEARING,

The fund cites the Oregon rule that a judgment is binding

NOT ONLY AS TO ALL THOSE MATTERS WHICH WERE LITIGATED BUT AS TO 
THOSE MATTERS WHICH COULD HAVE BEEN LITIGATED, THE RULE IS SOUND 
BUT THE CASES CITED BY THE FUND IN SUPPORT OF THE PROPOSITION ARE 
FACTUALLY DISTINGUISHABLE,

Claimant's first hearing dealt with the issue of extent of
DISABILITY, THE FUND, BY SUGGESTING THAT THE MATTER ’ 'COULD 
HAVE BEEN RAISED*' IS CONTENDING THAT THE MATTER SHOULD HAVE BEEN 
RAISED, TO SO CONTEND IS TO ASSUME THAT THE PARTIES WOULD NATURALLY 
AND INEVITABLY QUARREL OVER THE PROPER INCEPTION DATE, WE DO NOT 
THINK THAT IS A NATURAL ASSUMPTION AND THUS THE BOARD CONCLUDES 
THAT THE PROPER INCEPTION DATE WAS NOT AN ISSUE WHICH SHOULD HAVE 
BEEN RAISED AT THE EARLIER HEARING.

OrS 6 5 6 . 2 83 ( 1 ) PERMITS A PARTY TO REQUEST A HEARING AT ANY

TIME ON ANY ISSUE CONCERNING A CLAIM,

The issue of when the permanent total disability award

SHOULD BEGIN DID NOT ARISE UNTIL AFTER THE INITIAL HEARING OFFICER 
ORDER ISSUED.

The board concludes the hearing officer erred in concluding 
claimant's request for hearing is barred by the doctrine of res
JUDICATA.

Applying the basic rationale of peterson and pyeatt, the 
board further concludes claimant has been permanently totally 
disabled from the time he last became medically stationary, he
IS THUS ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY BEGINNING 
APRIL 14, 1972.

Because this issue has not been clearly settled in the past
NO PENALTIES SHOULD BE AWARDED. HOWEVER, THE FUND DID REFUSE TO 
PAY CLAIMANT COMPENSATION. THIS IS A DE FACTO DENIAL AND ENTITLES 
CLAIMANT TO THE PAYMENT OF HIS ATTORNEY’S FEE.

ORDER

The order of the hearing officer dated april 13, 1973 is
REVERSED.
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It is hereby ordered that claimant receive compensation for
PERMANENT TOTAL DISABILITY FROM APRIL 1 4 , 1 9 72 RATHER THAN
OCTOBER 2 , 1 9 72 ONWARD,

Claimant’s attorney, Robert e, jones, is hereby awarded
A REASONABLE ATTORNEY FEE OF FOUR HUNDRED DOLLARS, PAYABLE BY 
THE STATE ACCIDENT INSURANCE FUND, IN ADDITION TO AND NOT OUT OF 
THE CLAIMANT’S COMPENSATION,

WCB CASE NO. 72-3082 AUGUST 30, 1 973

4

MARY LUCILLE HOBBS, CLAIMANT
ROY KILPATRICK, CLAIMANTS ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer’s order

WHICH GRANTED AN ADDITIONAL PERMANENT PARTIAL DISABILITY AWARD 
OF 32 DEGREES, MAKING A TOTAL OF 80 DEGREES, FOR UNSCHEDULED 
LOW BACK DISABILITY, THE CLAIMANT CONTENDS THAT SHE IS PERMANENTLY 
AND TOTALLY DISABLED.

ISSUE

What is the extent of claimant's disability?

DISCUSSION

Claimant, who was employed as a cook for a school district,
RECEIVED A COM PE NS ABLE INJURY ON MAY 11, 1971 WHEN SHE TOOK THE
GARBAGE OUT, STUMBLED OVER A BICYCLE AND LANDED FLAT ON HER 
BUTTOCKS, THIS INJURY CAUSED A SPONDYLOLISTHESIS TO FLARE UP,

After conservative treatment, the claim was closed by a
DETERMINATION ORDER DATED OCTOBER 5 , 1 9 72 , AWARDING 48 DEGREES
FOR UNSCHEDULED LOW BACK DISABILITY,

At THE HEARING, CLAIMANT TESTIFIED SHE DID NOT WISH TO HAVE 
SURGERY WHICH HAD BEEN RECOMMENDED AND WOULD SUBMIT TO SURGERY 
ONLY AS A LAST RESORT, THE BOARD CANNOT ORDER THE CLAIMANT TO 
HAVE THIS SURGERY. THE CLAIMANT SHOULD NOT BE COMPENSATED, HOW
EVER, FOR ANY DEGREE OF DISABILITY WHICH REASONABLE MEDICAL 
PROCEDURES WOULD IMPROVE, PAIN IS LARGELY SUBJECTIVE AND WHEN 
A PATIENT PREFERS TO TOLERATE PAIN RATHER THAN ATTEMPT TO HAVE 
THE PAIN REMOVED, ONE LOGICAL INFERENCE IS THAT THE PAIN IS NOT 
AS DISABLING AS THE SUBJECTIVE COMPLAINTS WOULD OTHERWISE INDICATE.

Also at the hearing, the state accident insurance fund

REQUESTED AN ORDER FROM THE HEARING OFFICER DIRECTING THE CLAIMANT 
TO MAKE HERSELF AVAILABLE AT THE WORKMEN'S COMPENSATION BOARD 
DISABILITY PREVENTION DIVISION IN PORTLAND FOR MEDICAL AND PSYCHO
LOGICAL EVALUATION. THE HEARING OFFICER, AFTER HEARING CLAIMANT'S 
TESTIMONY AND DOCUMENTARY EVIDENCE, CONCLUDED THAT WITH CLAIMANT' S 
ATTITUDE, AN ACCURATE EVALUATION AT THE CENTER WOULD BE IMPOSSIBLE.
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The hearing officer concluded that,
OF THE EVIDENCE, CLAIMANT WAS ENTITLED TO 
32 DEGREES, MAKING A TOTAL OF 80 DEGREES,
BACK DISABILITY,

The BOARD, ON REVIEW, FINDS NO EVIDENCE TO JUSTIFY ANY 
INCREASE IN THE AWARD OF PERMANENT PARTIAL DISABILITY MADE BY THE 
HEARING OFFICER AND AFFIRMS HIS ORDER,

ORDER
The ORDER OF THE HEARING OFFICER DATED MAY 4 , 1 9 73 , IS

HEREBY AFFIRMED,

WCB CASE NO. 71—2012 AUGUST 30, 1 973

AFTER EVALUATING ALL 
AN ADDITIONAL AWARD OF 
FOR UNSCHEDULED LOW

IDA SUE PECK, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND 
NEALY, CLAIMANT* S ATTYS.
COLLINS, REDDEN, FERRIS AND VELURE,
DEFENSE ATTYS,

A MOTION BY THE EMPLOYER, MONTGOMERY WARD AND COMPANY, 
FOR RECONSIDERATION OF BOARD* S ORDER FILED IN THIS CASE ON 
AUGUST 1 5 , 1 9 73 , DIRECTS THE BOARD’S ATTENTION TO A MISTAKE THAT
WAS INADVERTENTLY MADE IN THE ORDER ON REVIEW,

The order on review of august is, 1973, states that the
HEARING OFFICER* S ORDER HAD REMANDED THE CLAIMANT* S CLAIM OF 
AGGRAVATION FOR PAYMENT OF COMPENSATION BY THE EMPLOYER’S 
INSURANCE CARRIER, AETNA LIFE AND CASUALTY, THIS, OF COURSE, IS 
INCORRECT AND THE ORDER ON REVIEW SHOULD BE CORRECTED TO CLARIFY 
THAT THE CASE IS REMANDED TO THE DEFENDANT, MONTGOMERY WARD 
AND COMPANY, FOR ACCEPTANCE OF THE CLAIM FOR AGGRAVATION AND 
PAYMENT OF BENEFITS,

The motion for reconsideration is denied.

WCB CASE NO. 72—2293 AUGUST 30, 1973

HAROLD AYER, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT* S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW EY SAIF

Reviewed by commissioners wilson and moore.

The state accident insurance fund seeks board review of
A HEARING OFFICER’S ORDER REMANDING CLAIMANT’S CLAIM OF AGGRA
VATION TO THE FUND TO PROVIDE BENEFITS TO WHICH HE IS ENTITLED BY 
LAW, THE ATTORNEY FOR CLAIMANT C RO S S — APPE ALED RAISING THE ISSUE 
OF THE REASONABLENESS OF THE ATTORNEY FEE AWARDED BY THE HEARING 
OFFICER.
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ISSUE

«

Is THE CLAIMANT ENTITLED TO INCREASED BENEFITS BASED ON 
AGGRAVATION OF HIS 1 97 0 INDUSTRIAL INJURY?

DISCUSSION
This taxicab driver, at age 60, sustained a compensable

INJURY IN A CAR ACCIDENT ON JUNE 6 , 1 9 7 0 , RECEIVING INJURIES TO THE
LEFT KNEE, SHOULDER, NECK AND HEAD, BY A DETERMINATION ORDER OF 
NOVEMBER 6 , 1 97 0 , HE WAS GRANTED TEMPORARY TOTAL DISABILITY, BUT
NO AWARD FOR PERMANENT DISABILITY,

The claim for compensation on account of aggravation was

FILED BY CLAIMANT WITH THE STATE ACCIDENT INSURANCE FUND ON 
OCTOBER 1 7 , 1 972 AND DENIED BY THE STATE ACCIDENT INSURANCE FUND
ON NOVE MBE R 3 , 1 9 7 2 , THE CLAI M WAS ACCOM PANI ED BY A DOCTORT S
REPORT, THE HEARING OFFICER FOUND THAT THE REPORTS FROM DR, BROWN, 
PSYCHIATRIST, AND OTHER MEDICAL AND LAY EVIDENCE, THAT CLAIMANT1 S 
CONDITION HAD WORSENED AND THE REQUIREMENTS OF ORS 6 5 6 , 2 7 1 HAD 
BEEN MET,

What might have been an insignificant incident to another

WORKMAN APPEARS TO BE A TRIGGERING EVENT OF MUCH GREATER MAGNITUDE 
TO THIS CLAIMANT BECAUSE OF HIS HISTORY OF EMOTIONAL AND PSYCHO
LOGICAL PROBLEMS. IT APPEARS CLAIMANT’S DISABILITY IS THE RESULT 
OF THESE PROBLEMS RATHER THAN ACTUAL PHYSICAL IMPAIRMENT.

Dr. CHARLES C. BROWN, A WELL KNOWN PSYCHIATRIST, STATED IN 
HIS REPORT DATED DECEMBER 2 1 , 1972 THAT BECAUSE OF CLAIMANT' S
APPARENT DEPRESSION, HIS LEVEL OF ANXIETY INDICATED BY TREMOR, A 
DISTURBED SPEECH PATTERN AND DIFFICULTY IN CONCENTRATION THAT 
CLAIMANT WAS IN NEED OF PSYCHOTHERAPEUTIC INTERVENTION. DR. BROWN 
FELT CLAIMANT’S CONDITION FROM THE ACCIDENT HAD WORSENED AND HE 
WAS NOT MEDICALLY STATIONARY. ANOTHER PSYCHIATRIST, PAUL S. BASSFORD, 
M, D. , ALSO AGREED WITH THESE CONCLUSIONS,

The board, on review, concurs with the hearing officer and

FINDS CLAIMANT IS ENTITLED TO FURTHER MEDICAL CARE AND TREATMENT 
AS SUGGESTED BY DR. CHARLES C. BROWN. THE BOARD FURTHER FINDS 
THAT THE AWARD OF ATTORNEY* S FEES WAS JUST AND PROPER.

ORDER
The order of the hearing officer, dated april 10, 1973 is

HEREBY AFFIRMED,

Counsel for claimant is awarded an attorney fee of two

HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE 
FUND FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 72—2712 AUGUST 30, 1973

BETTY SMITH, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant’s ATTYS.

MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

The employer requests board review of a hearing officer's

ORDER WHICH GRANTED CLAIMANT A PERMANENT PARTIAL DISABILITY
AWARD EQUAL TO 144 DEGREES, IN ADDITION TO THE 4 8 DEGREES PREVIOUSLY
AWARDED, MAKING A TOTAL OF 192 DEGREES FOR UNSCHEDULED DISABILITY.

ISSUE
What is the extent of claimant’s permanent partial dis

ability?

DISCUSSION
This 32 year old nurse’s aide sustained a compensable injury

FEBRUARY 5 , 1 970 , WHILE ASSISTING A PATIENT. DR. TSAI, A NEURO
SURGEON, DIAGNOSED SEVERE CERVICAL STRAIN WITH IRRITATION OF THE 
C—7 NERVE ROOT, IMPROVING UNDER CONSERVATIVE TREATMENT.

Dr. Melgard hospitalized the claimant in traction in march,
1 9 72 , CLAIMANT TESTIFIED THIS RESULTED IN AN EXACERBATION OF HER 
DIFFICULTY. A MYELOGRAM PERFORMED BY DR. MELGARD WAS NEGATIVE.

A DETERMINATION ORDER ISSUED OCTOBER 2 , 1 9 73 , AWARDING

PERMANENT PARTIAL DISABILITY OF 48 DEGREES FOR UNSCHEDULED RIGHT 
SHOULDER DISABILITY UPON A CLOSING EXAMINATION BY DR. JOHN MARXER. 
DR. MARXER EXPRESSED THE OPINION THAT CLAIMANT' S CONDITION, OVER 
A PERIOD OF TIME WITH GRADUATED EXERCISES AND ACTIVITIES, MASSAGE, 
HEAT AND MUSCLE RELAXANTS, WOULD RESOLVE ITSELF.

While dr. harder stated it was his opinion that no permanent

DAMAGE WOULD RESULT FROM THE INJURY, THE HEARING OFFICER DIS
COUNTED THIS OPINION AND INSTEAD RELIED UPON OTHER MEDICAL REPORTS 
IN THE RECORD, AND THEREUPON AWARDED AN ADDITIONAL 144 DEGREES 
FOR PERMANENT PARTIAL DISABILITY.

In ITS REVIEW OF THE RECORD, THE BOARD DOES NOT FIND SUFFICIENT 
EVIDENCE TO SUBSTANTIATE SUCH AN AWARD. ALTHOUGH CLAIMANT 
EXPERIENCES PAIN, PAIN IN AND OF ITSELF IS NOT COMPENSABLE UNLESS 
IT PRODUCES DISABILITY. IT MAY BE THAT THIS CLAIMANT WOULD BE A 
GOOD CANDIDATE TO BE REFERRED TO A RELIABLE PAIN CENTER FOR CARE 
AND TREATMENT. SHOULD CLAIMANT DESIRE THIS KIND OF TREATMENT AT 
SOME TIME IN THE FUTURE, IT COULD BE PROVIDED BY THE CARRIER PUR
SUANT TO ORS 656.245.

Upon review, the board concludes the additional award of

144 DEGREES GRANTED BY THE HEARING OFFICER IS EXCESSIVE, THE BOARD 
FINDS CLAIMANT’S DISABILITY EQUALS A TOTAL OF 128 DEGREES FOR 
PERMANENT PARTIAL UNSCHEDULED RIGHT SHOULDER DISABILITY.

%
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*

ORDER
The ORDER OF THE HEARING OFFICER DATED APRIL 1 3 , 1 9 73 IS SET

ASIDE AND IN LIEU THEREOF, CLAIMANT IS GRANTED AN ADDITIONAL 80 
DEGREES, MAKING A TOTAL AWARD OF 128 DEGREES FOR UNSCHEDULED 
RIGHT SHOULDER DISABILITY.

Claimant’s attorney is entitled to 2 5 percent of the
INCREASED COMPENSATION PAID UNDER THIS ORDER AS A REASONABLE 
ATTORNEY FEE. IN NO EVENT, HOWEVER, SHALL THE FEE ALLOWED ON 
THIS REVIEW, WHEN COMBINED WITH ANY ATTORNEY FEES WHICH MAY 
HAVE BEEN RECEIVED UNDER THE HEARING OFFICER’S ORDER, EXCEED A 
MAXIMUM OF FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 72-3093 AUGUST 30, 1 973

BENNIE WESTBERRY, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT'S ATTYS.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

The employer requests board review of a hearing officer’s

ORDER WHICH GRANTED CLAIMANT AN ADDITIONAL AWARD OF 6 4 DEGREES 
FOR UNSCHEDULED SHOULDER DISABILITY, MAKING A TOTAL OF 96 DEGREES.

ISSUE
What is the extent of claimant's permanent partial dis

ability?

DISCUSSION
Claimant suffered a shoulder injury

EMPLOYED AS A DRYER GRADER IN A MILL. HIS 
AS POST TRAUMATIC BURSITIS. HIS CLAIM WAS 
WITH NO AWARD OF PERMANENT DISABILITY,

After receiving injections into the shoulder, claimant
ATTEMPTED TO RETURN TO WORK, BUT WAS UNABLE TO PERFORM REPETITIVE 
MOTIONS OF THE UPPER EXTREMITIES, THE TREATING ORTHOPEDIST 
RECOMMENDED A JOB CHANGE NOT REQUIRING THIS TYPE OF ACTIVITY AND 
SUGGESTED RETRAINING.

Claimant was 33 years old at the time of injury and had

COMPLETED HIGH SCHOOL THROUGH THE GED PROGRAM, WHEN CLAIMANT 
WAS REFERRED TO THE DISABILITY PREVENTION DIVISION OF THE WORKMEN’S 
COMPENSATION BOARD FOR TESTING AND EVALUATION, IT WAS FELT HIS 
PSYCHOLOGICAL PROBLEM WOULD NOT BE PERMANENT IF HE COULD RETURN 
TO GAINFUL EMPLOYMENT. THE MEDICAL DOCTOR AT THE CENTER FELT 
CLAIMANT EXHIBITED ONLY MINIMAL LOSS OF FUNCTION OF THE SHOULDER. 
CLAIMANT’ S CONDITION WAS CONSIDERED STATIONARY AND THE CLAIM WAS 
CLOSED WITH AN AWARD OF 32 DEGREES FOR RIGHT SHOULDER DISABILITY.

The only employment in which claimant has engaged has been

THAT OF HEAVY LABOR IN LUMBER MILLS OR CONSTRUCTION WORK. HE HAS

ON MARCH 2 2 , 1 97 1 WHILE
CONDITION WAS DIAGNOSED 
CLOSED JANUARY 13, 1972
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REGISTERED WITH THE STATE EMPLOYMENT OFFICE AND HAS APPLIED FOR 
VARIOUS JOBS SUCH AS WATCHMAN. THERE IS NO LACK OF MOTIVATION 
DISPLAYED BY THE CLAIMANT AND IT IS HOPED HE WILL TAKE ADVANTAGE 
OF A RETRAINING PROGRAM. ALTHOUGH HIS PHYSICAL DISABILITY IS 
CONSIDERED MINIMAL, IT APPEARS THAT CLAIMANT DOES SUFFER A LOSS 
OF WAGE EARNING CAPACITY. TO ENABLE THE CLAIMANT TO ADJUST HIMSELF 
BY RETRAINING INTO SOME EMPLOYMENT WITHIN HIS CAPABILITIES, THE 
HEARING OFFICER AWARDED AN ADDITIONAL 64 DEGREES, MAKING A TOTAL 
OF 96 DEGREES, FOR UNSCHEDULED RIGHT SHOULDER DISABILITY.

The board, on review, concurs with the findings and conclu
sions OF THE HEARING OFFICER.

ORDER

The ORDER OF THE HEARING OFFICER DATED APRIL 5 , 1 97 3 , IS

HEREBY AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney fee in
THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO. 72-1488 SEPTEMBERS, 1973

DOROTHY CRISMON, CLAIMANT
VANDENBERG AND BRANDSNESS, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by-commissioners moore and sloan.

Claimant requests board review of a hearing officer’s order

WHICH AFFIRMED THE DETERMINATION ORDER AWARDING 32 DEGREES FOR 
UNSCHEDULED DISABILITY AND INCREASED THE AWARD FOR RIGHT ARM DIS
ABILITY FROM 15 PERCENT (28.8 DEGREES) TO 50 PERCENT (96 DEGREES) 
LOSS OF THE RIGHT ARM.

Claimant contends she has not been adequately compensated

FOR THE UNSCHEDULED CERVICAL DISABILITY,

ISSUE

What is the extent of claimant’s permanent partial dis
ability?

DISCUSSION

Claimant is a registered nurse acting as a supervisor on
SURGERY STAFFS. SHE RECEIVED A COMPENSABLE INJURY DECEMBER 22,
1 9 7 0 , RESULTING IN A DECOMPRESSIVE LAM I NOTOM Y. THE CLAIM WAS 
CLOSED OCTOBER 13, 197 1 UPON DR. CAMPAGNA1 S REPORT WITH AN AWARD
OF 32 DEGREES FOR UNSCHEDULED CERVICAL DISABILITY. A SUBSEQUENT 
REPORT FROM DR. CAMPAGNA PROMPTED A REEVALUATION AND A SECOND 
DETERMINATION ORDER AWARDED 15 PERCENT LOSS OF THE RIGHT ARM 
EQUAL TO 2 8.8 DEGREES.

Claimant worked for approximately a year and a half after
THE INJURY. SHE TERMINATED THAT EMPLOYMENT FOR REASONS OTHER
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THAN HER INDUSTRIAL INJURY. THERE WAS TESTIMONY AT THE HEARING 
THAT CLAIMANT COULD NOT FUNCTION AS EFFICIENTLY AS SHE DID PRIOR 
TO THE INJURY, BUT THAT SHE COULD BE WORKING IF SHE SO DESIRED.

The hearing officer concluded that claimant had received 
AN ADEQUATE AWARD FOR THE UNSCHEDULED CERVICAL DISABILITY, BUT 
FOUND SHE WAS ENTITLED TO A GREATER AWARD FOR THE SCHEDULED 
DISABILITY TO THE RIGHT ARM FOR WHICH HE AWARDED 50 PERCENT LOSS 
OF THE RIGHT ARM, EQUAL TO 96 DEGREES, IN LIEU OF AND NOT IN 
ADDITION TO THE PRIOR AWARD OF 15 PERCENT.

The board, on review, concurs with the finding and conclu
sions OF THE HEARING OFFICER.

ORDER
The order of the hearing officer dated April 5, 1973 is 

hereby affirmed.

4

WCB CASE NO. 72-3018 SEPTEMBER 5, 1973 
WCB CASE NO. 73-564 SEPTEMBERS, 1973

DELORIS F. JOHNSON, CLAIMANT
COONS, MALAGON AND COLE, claimant’s ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order 
dismissing her request for hearing as untimely, contending the
STATE ACCIDENT INSURANCE FUND SHOULD BE ESTOPPED FROM CLAIMING 
THE PROTECTION OF THE STATUTORY BAR.

ISSUES
Should the state accident insurance fund be estopped from

RAISING PROCEDURAL BARS TO CLAIMANT'S REQUEST FOR HEARING ON THE 
DENIAL OF HER CLAIM?

If SO, DID CLAIMANT SUFFER A NEW INJURY ON NOVEMBER 12, 197 1

RATHER THAN AN AGGRAVATION OF AN INJURY OF JUNE 18, 1961?

Is CLAIMANT ENTITLED TO PENALTIES AND ATTORNEY’ S FEES?

DISCUSSION
The hearing officer correctly summarized the facts of the

CASE BUT THE BOARD CANNOT AGREE WITH HIS OPINION THAT THE DOCTRINE 
OF EQUITABLE ESTOPPEL DOES NOT APPLY,

When the state accident insurance fund, or any other carrier

OR EMPLOYER, SEEKS TO INFORM A CLAIMANT OF PROCEDURAL OR OTHER 
RIGHTS, IT OWES THE CLAIMANT THE FIDUCIARY OBLIGATION OF FULL 
DISCLOSURE. THIS IS PARTICULARLY TRUE WHEN THE CLAIMANT IS NOT 
REPRESENTED BY COUNSEL,
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In this instance, it should have been obvious that claimant

DID NOT UNDERSTAND WHAT SHE WAS BEING TOLD, WE DO NOT KNOW WHAT 
WAS TOLD TO HER PERSONALLY BUT THE WRITTEN INFORMATION WAS 
WORDED WITH THE APPARENT INTENT TO AVOID DISCLOSURE OF THE REAL 
PURPOSE OF THE DECISION SUGGESTED TO HER, THE FACT THE CLAIMANT 
ACCEPTED THE BENEFITS DOES NOT BAR HER WHEN SHE DID SO IN IGNORANCE 
OF HER RIGHTS,

This is a clear violation of a duty to disclose and as such,
AVOIDS ANY APPLICATION OF THE TIME LIMITATION IMPOSED BY STATUTE, 
THIS CONDUCT ENTITLES CLAIMANT TO ADDITIONAL COMPENSATION UNDER 
ORS 656,262(8).

The record reveals, and the hearing officer found, that

CLAIMANT INJURED HER BACK CARRYING BEER CASES ON NOVEMBER 12, 1971.
IN LIGHT OF THE MECHANICS OF THE INJURY, HER FREEDOM FROM SIGNIFI
CANT PROBLEMS IMMEDIATELY PRECEDING THE LIFTING INCIDENT, AND THE 
CHARACTER OF THE PROBLEMS PRECIPITATED BY THE NOVEMBER 12, 197 1
INCIDENT, WE THINK THAT WITHIN THE MEANING OF THE OREGON WORKMEN’S 
COMPENSATION LAW, CLAIMANT SUFFERED A NEW ACCIDENT RATHER THAN 
AN ’ T AGGRAVATION’ ’ OF A PREEXISTING CONDITION ON NOVEMBER 12, 1971,

ORDER

The order of the hearing officer dated may 22, 1973 is
REVERSED AND CLAIMANT’S CLAIM FOR INJURY OF NOVEMBER 12, 197 1 IS
HEREBY REMANDED TO THE STATE ACCIDENT INSURANCE FUND FOR ACCEPT
ANCE AS A NEW INJURY AND PAYMENT OF COMPENSATION IN ACCORDANCE 
WITH THE BENEFIT LAWS IN EFFECT ON NOVE MBER 12, 1971.

It IS HEREBY FURTHER ORDERED, PURSUANT TO ORS 656.262 (8) ,
THAT THE FUND PAY TO CLAIMANT ADDITIONAL COMPENSATION EQUAL TO 
2 5 PERCENT OF ANY ADDITIONAL COMPENSATION NOW DUE AND OWING THE 
CLAIMANT BY VIRTUE OF THIS ORDER.

It IS HEREBY FINALLY ORDERED THAT THE STATE ACCIDENT INSURANCE 
FUND PAY CLAIMANT’S ATTORNEY, ALLAN H. COONS, SEVEN HUNDRED 
DOLLARS IN ADDITION TO, AND NOT OUT OF, THE CLAIMANT’S COMPENSATION 
AWARDED ABOVE, FOR HIS SERVICES AT THE HEARING AND ON THIS APPEAL.

WCB CASE NO. 72-2829 SEPTEMBER 5, 1973

JULIE ANN BUCKNER, in complying status of 
KENNEDY1 S RIDING ACADEMY
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests board review of a hearing officer’s order
WHICH HELD HIM TO BE A NONCOMPLYING EMPLOYER AND CLAIMANT,
JULIE ANN BUCKNER TO BE HIS EMPLOYE AT THE TIME SHE SUSTAINED AN 
ACCIDENTAL INJURY.
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ISSUES

(1) Was THIS EMPLOYER A SUBJECT EMPLOYER AS DEFINED BY 
ORS 656.023?

(2) Was the claimant a subject worker and if so, did the

INJURY SHE SUSTAINED OCCUR WITHIN THE COURSE AND SCOPE OF HER 
EMPLOYMENT?

DISCUSSION

The alleged employer has operated a riding academy for
1 5 YEARS. ON JULY 2 , 1 9 7 2 , CLAIMANT, A t 5 YEAR OLD GIRL, WAS
STEPPED ON BY A HORSE AND SUFFERED AN INJURY TO THE RIGHT ANKLE 
REQUIRING MEDICAL ATTENTION WHILE SHE WAS ON THE PREMISES OWNED 
BY KENNEDY.

The board concurs with the hearing officer’s opinion and
THE EVIDENCE IN FINDING THAT WESLEY V. KENNEDY, DBA KENNEDY’S 
RIDING ACADEMY, WAS A NONCOMPLYING EMPLOYER SUBJECT TO THE PRO
VISIONS OF THE OREGON WORKMEN’S COMPENSATION LAW FOR THE PERIOD 
OF MAY 1 5 , 1 972 TO AUGUST 23 , 1 972 INCLUSIVE.

The BOARD CANNOT CONCUR WITH THE HEARING OFFICER’S ANALYSIS 
AND FINDING THAT THE CLAIMANT WAS, ON JULY 2 , 1 9 72 , AN EMPLOYE OF
WESLEY V. KENNEDY, DBA KENNEDY’S RIDING ACADEMY.

The evidence does not substantiate the claim that she was,
AT THE TIME OF INJURY, AN EMPLOYE OF KENNEDY. IN FACT THE EVIDENCE 
IS TO THE CONTRARY.

The board concurs and agrees with the excellent brief as
FILED BY THE APPELLANT AND FINDS THAT THERE WAS NOT A CONTRACT OF 
HIRE. EMPLOYMENT INVOLVES A CONTRACT. BY STATUTE, THE EMPLOYER 
CONTRACTS TO PAY REMUNERATION FOR AND SECURES THE RIGHT TO DIRECT 
AND CONTROL SERVICES WHEN THE WORKMAN ENGAGES OR FURNISHES SERVICES 
FOR REMUNERATION. THERE IS SOUND REASONING FOR THE REQUIREMENT 
THAT THE EMPLOYMENT BE FOR HIRE. IN COMPENSATION CASES THE ENTIRE 
PHILOSOPHY OF THE LEGISLATION ASSUMES THAT THE WORKER IS ENGAGED 
IN A GAINFUL OCCUPATION AT THE TIME OF THE INJURY. THE EVIDENCE AT 
MOST DISCLOSES THAT THE CLAIMANT WAS NOTHING MORE THAN A 
’’PERMITTEE’’ ALLOWED TO BE ON THE PREMISES OF KENNEDY. THE 
CLAIMANT HAS FAILED TO SHOW THAT THERE WAS IN FACT ANY INDICATION 
WHATSOEVER THAT THERE WAS A MUTUALITY OF ADVANTAGE. TO HOLD THAT 
THE CLAIMANT, AT THE DATE SHE RECEIVED THE INJURY WAS AN EMPLOYE,
IS CONTRARY TO THE EVIDENCE AND TO THE LAW IN THIS CASE.

ORDER
It is therefore ordered that the findings of the hearing

OFFICER THAT WESLEY V. KENNEDY, DBA KENNEDY’S RIDING ACADEMY,
WAS IN FACT A NONCOMPLYING EMPLOYER SUBJECT TO THE PROVISIONS OF 
THE OREGON WORKMEN’S COMPENSATION LAW FOR THE PERIOD OF MAY 15,
1 9 72 TO AUGUST 2 3 , 1 97 2 , INCLUSIVE, IS AFFIRMED.

It is further ordered that wesley v. Kennedy, dba Kennedy’s
RIDING ACADEMY, IS DIRECTED TO COMPLY WITH THE PROVISIONS OF 
ORS 6 56 . 0 1 6 BY EITHER FILING AN APPLICATION WITH THE STATE ACCIDENT 
INSURANCE FUND AND CONTRIBUTING TO THE INDUSTRIAL ACCIDENT FUND OR 
QUALIFYING AS A DIRECT RESPONSIBILITY EMPLOYER,
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It is further ordered that that portion of the hearing 
officer’s finding that the claimant did suffer a compensable
INJURY ON JULY 2, 1 972 IS REVERSED AND THE ATTORNEY FEE ALLOWED
IS SET ASIDE,

WCB CASE NO. 72-2895 SEPTEMBER 6, 1973

J IM DORAN, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant's ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer’s order
WHICH AFFIRMED THE SECOND DETERMINATION ORDER OF AUGUST 9 , 1 9 72 ,

ISSUE

What is the extent of claimant’s permanent partial dis
ability?

DISCUSSION
Claimant sustained a compensable injury to his low back

WHILE ATTEMPTING TO PICK UP A CARRIER BLOCK ON OCTOBER 1 2 , 1 96 8 ,
After an initial closure his claim was reopened for addi

tional MEDICAL TREATMENT UNDER A CLAIM OF AGGRAVATION IN 
DECEMBER 1971 AND WAS AGAIN CLOSED ON AUGUST 9 , 1 9 72 BY A SECOND
DETERMINATION ORDER, AWARDING CLAIMANT, IN ADDITION TO FURTHER 
TEMPORARY DISABILITY BENEFITS, AN AWARD OF PERMANENT PARTIAL 
DISABILITY OF 64 DEGREES ( 2 0 PERCENT) FOR UNSCHEDULED LOW BACK 
DISABILITY OF A MAXIMUM OF 3 2 0 DEGREES, CLAIMANT CONTENDS THAT 
HIS LOSS OF EARNING CAPACITY EXCEEDS THAT AWARDED.

The board, on de novo review, concurs with the findings of
THE HEARING OFFICER AND HIS CONCLUSIONS CONCERNING CLAIMANT’S 
DISABILITY, HIS ORDER SHOULD BE AFFIRMED,

ORDER

The order of the hearing officer dated February 8 , 1 9 73 is 
hereby affirmed.

%
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WCB CASE NO„ 72-2323 SEPTEMBER 6, 1973

CLAUDE OWENS, CLAIMANT
BAILEY, DOBL1E, CENICEROS AND BRUUN,
claimant’s attys,
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan,

The hearing officer granted this claimant an increase of

LEFT ARM PERMANENT PARTIAL DISABILITY FROM 65 PERCENT TO 90 
PERCENT, AND AFFIRMED THE CLOSING AND EVALUATION AWARD OF 4 0 
PERCENT UNSCHEDULED LEFT SHOULDER DISABILITY. CLAIMANT SEEKS 
BOARD REVIEW OF THIS ORDER CONTENDING HE IS PERMANENTLY AND TOTALLY 
DISABLED,

«

ISSUE
What is the extent of claimant's permanent disability?

DISCUSSION
ClAI MANT SUSTAINED A COMPENSABLE INJURY ON NOVE MBER 2 3 , 1970,

WHEN HE CAUGHT HIS LEFT ARM IN THE SPOKES OF AN ELECTRIC MOTOR 
THAT WAS ACCIDENTALLY TURNED ON,

Claimant suffered fractures of the left arm requiring open

REDUCTION, BONE GRAFT AND SCREWS FOR INTERNAL FIXATION, HE LATER 
RETURNED TO SURGERY FOR REMOVAL OF THE SCREWS AND EXCISION OF THE 
LEFT ULNAR HEAD, DR, JAMES FELT CLAIMANT HAD ' ’ SIGNIFICANT DIS
ABILITY* ’ OF THE LEFT UPPER EXTREMITY AND HE WOULD NOT BE ABLE TO 
RETURN TO HEAVY LABOR,

This claimant, who was 59 years old at the time of injury,
HAD NO FORMAL SCHOOLING. THROUGH ENROLLMENT IN A PROGRAM BY THE 
DEPARTMENT OF VOCATIONAL REHABILITATION HE HAS REACHED A SECOND 
GRADE READING LEVEL.

The hearing officer in his order stated he felt that because
OF HIS AGE, LACK OF EDUCATION AND ATTENDANT DIFFICULTY IN LEARNING, 
LIMITED EMPLOYMENT OPPORTUNITIES IN THE ROSEBURG AREA, AND HIS 
PHYSICAL IMPAIRMENT THAT CLAIMANT WOULD HAVE EXTREME DIFFICULTY 
IN FINDING EMPLOYMENT, HE GRANTED CLAIMANT ONLY AN AWARD FOR 
PERMANENT PARTIAL DISABILITY BECAUSE CLAIMANT’S SCHEDULED DIS
ABILITY IN THE LEFT ARM WAS GREATER THAN THE UNSCHEDULED DIS
ABILITY MANIFESTED IN THE LEFT SHOULDER,

The board, on review, does not concur with the opinion of

THE HEARING OFFICER THAT CLAIMANT IS ONLY ENTITLED TO AN AWARD 
OF PERMANENT PARTIAL DISABILITY. THE BOARD CITES THE COURT OF
APPEALS* DECISION IN MANSFIELD V, CAPLENER BROS., 95 ADV SH 1018-----
OR APP-----( 1 9 72 ), WHERE THE COURT CONCLUDED MANSFIELD'S INABILITY
TO WORK RESULTED —

'*, , , FROM A COMBINATION OF P HY S IC AL D I S ABI LITY, SCHEDULED
AND UNSCHEDULED, AND SUBJECTIVE FACTORS, SUCH AS MEAGER 
EDUCATION AND MINIMAL LEARNING ABILITY. * ’

{
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The court allowed permanent total disability.

The board concludes that mr, owens is permanently totally

DISABLED PROM A COMBINATION OF SCHEDULED AND UNSCHEDULED PHYSICAL 
DISABILITY AND THE SUBJECTIVE FACTORS OF ADVANCED AGE, LIMITED 
EDUCATION AND WORK EXPERIENCE ONLY IN MANUAL LABOR OCCUPATIONS 
AND THUS IS ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY.

ORDER

The order of the hearing officer is hereby set aside and
CLAIMANT IS GRANTED COMPENSATION FOR PERMANENT TOTAL DISABILITY 
FROM THE DATE OF THIS ORDER ONWARD.

Claimant's attorneys are entitled to recover 25 percent of

THE INCREASED COMPENSATION MADE PAYABLE BY THIS ORDER, IN NO EVENT 
HOWEVER, SHALL THE FEE ALLOWED HEREBY WHEN COUPLED WITH ANY 
FEE RECEIVED PURSUANT TO THE HEARING OFFICER' S ORDER, EXCEED 
FIFTEEN HUNDRED DOLLARS.

WCB CASE NO, 72-554 SEPTEMBER 6, 1973

WILLIAM N. MOM PER, CLAIMANT
CHARLES B. GUINASSO, CLAIMANT'S ATTY.
MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.

On JUNE 2 1 , 1 9 7 3 , CLAI MANT REQUESTED BOARD REVIEW OF A
HEARING OFFICER'S ORDER DATED MAY 2 4 , 1 9 73 . THAT REQUEST FOR
REVIEW IS NOW PENDING.

The claimant and the employer have now agreed to settle
AND COMPROMISE THEIR DISPUTE IN ACCORDANCE WITH THE TERMS OF THE 
STIPULATION AND ORDER WHICH IS ATTACHED HERETO AS EXHIBIT ’ ' A’ ' .

The board, being now fully advised, concludes the agreement

IS FAIR AND EQUITABLE TO BOTH PARTIES,

ORDER

It IS THEREFORE ORDERED THAT THE STIPULATION AND ORDER BE 
EXECUTED ACCORDING TO ITS TERMS.

The request for review now pending before the board is

HEREBY DISMISSED.

The total attorney's fee payable out of compensation,
INCLUDING THAT PREVIOUSLY AWARDED AND THE AMOUNT UNDER THIS ORDER 
SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

STIPULATION

Whereas, claimant sustained a compensable injury on

MARCH 1 0 , 1 97 2 , WHILE IN THE COURSE OF HIS EMPLOYMENT FOR AND
ON BEHALF OF FLOORCRAFT CARPET COMPANY, AS THE RESULT OF WHICH 
ALL COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND MEDICAL 
EXPENSE WAS PAID BY THE EMPLOYER THROUGH ITS COMPENSATION CARRIER,
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INDUSTRIAL INDEMNITY COMPANY, AFTER WHICH SAID MATTER WAS SUB
MITTED TO THE WORKMEN1 S COMPENSATION BOARD AND A DETERMINATION 
ORDER ENTERED ON JANUARY 22, 1 9 73 , AWARDING PERMANENT PARTIAL
DISABILITY OF 15 PERCENT OF TH E MAXIMUM ALLOWABLE BY STATUTE FOR 
UNSCHEDULED LOW BACK DISABILITY EQUAL TO 4 8 DEGREES, AND

Whereas, thereafter claimant filed a request for hearing

THROUGH HIS ATTORNEY, CHARLES B, GUINASSO, CLAIMING THAT HIS DIS
ABILITY AS A RESULT OF SAID INDUSTRIAL INJURY WAS GREATER THAN THAT 
AWARDED BY SAID DETERM I NAT ION ORDER OFJANUARY 22 , 1 973 , ALL OF
WHICH CLAIM WAS DENIED BY THE EMPLOYER THROUGH ITS COMPENSATION 
CARRIER, AND HEARING WAS HELD IN PORTLAND, OREGON ON MAY 7 , 1 9 73 ,
AND ON MAY 2 4 , 1 973 , THE HEARING OFFICER ENTERED HIS OPINION AND
ORDER GRANTING AN AWARD OF PERMANENT PARTIAL DISABILITY EQUAL TO 
2 5 PERCENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED 
DISABILITY, EQUAL TO 80 DEGREES, WHICH AWARD WAS IN LIEU OF AND 
NOT IN ADDITION TO THE AWARD PREVIOUSLY GRANTED, AND

Whereas, on or about June 20, 1973, claimant requested a
REVIEW BY THE WORKMEN1 S'COMPENSATION BOARD OF THE HEARING 
OFFICER'S OPINION AND ORDER, AND IT APPEARING THAT THE ISSUES 
RAISED IN THE REQUEST FOR REVIEW HAVE BEEN FULLY COMPROMISED AND 
SETTLED BY THE CLAIMANT ACTING THROUGH HIS ATTORNEY, CHARLES B. 
GUINASSO, AND THE EMPLOYER AND CARRIER ACTING BY AND THROUGH 
ITS ATTORNEYS, MIZE, KRIESIEN, FEWLESS, CHENEY AND KELLEY, NOW, 
THEREFORE, BASED UPON SAID STIPULATION,

It is hereby ordered that claimant be and he is hereby awarded

COMPENSATION FOR PERMANENT PARTIAL DISABILITY IN AN ADDITIONAL 
AMOUNT OF 5 PERCENT OF THE AMOUNT ALLOWABLE BY STATUTE FOR UN
SCHEDULED LOW BACK DISABILITY, EQUAL TO 16 DEGREES, WHICH IS IN 
ADDITION TO THE 8 0 DEGREES AWARDED TO CLAIMANT IN THE AFOREMENTIONED 
HEARING OFFICER'S OPINION AND ORDER AND IS AN ADDITIONAL AWARD OF 
ONE THOUSAND ONE HUNDRED TWENTY DOLLARS,

It is further ordered that out of the compensation made
PAYABLE BY THIS ORDER, INDUSTRIAL INDEMNITY COMPANY ON BEHALF OF 
THE EMPLOYER, SHALL PAY TO CHARLES B, GUINASSO AN ATTORNEY'S FEE 
EQUAL TO 2 5 PERCENT OF THE COMPENSATION MADE PAYABLE BY THIS 
ORDER BUT NOT TO EXCEED THE SUM OF---------------------- DOLLARS, AND

It is further ordered that claimant's request for review

BE AND THE SAME IS HEREBY DISMISSED,

WCB CASE NO. 72-3078 
WCB CASE NO. 72-2079

SEPTEMBER 7, 1973 
SEPTEMBER 7, 1973

EDWIN SAILER, CLAIMANT
VANNATTA AND PETERSON, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 
CROSS—APPEAL BY CLAIMANT 
CROSS-APPEAL BY EMPLOYER

R E V I EWE D BY COMMISSIONERS WILSON AND SLOAN,
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All. three parties have requested review of the hearing 
officer's order entered in the above entitled case,

ISSUES

The issue raised by the state accident insurance fund in

THIS MATTER IS -
(I) Whether the incident in question constitutes a

NEW INJURY OR AN AGGRAVATION,

The issue raised by anderson-hannan is -

(i) Whether it is liable for the medical expenses which

THE HEARING OFFICER ORDERED IT TO PAY,

Issues raised by the claimant are -

(1) The existence and extent of permanent disability

RESULTING FROM THE ORIGINAL INJURY,

(2) Whether the board, through its compliance division,
SHOULD HAVE ISSUED A PRELIMINARY ORDER DIRECTING 
INTERIM PAYMENT OF COMPENSATION PURSUANT TO ORS 
656,307,

(3) Whether claimant is entitled to penalties and
ATTORNEY FEES FOR THE EMPLOYER'S UNREASONABLE 
RESISTANCE-----BASED ON THEIR MUTUAL DENIAL OF AN

ADMITTEDLY COMPENSABLE CLAIM,

DISCUSSION

On MARCH 1 5 , 1 9 72 , CLAIMANT SUFFERED A LOW BACK STRAIN

WHILE EMPLOYED AS A CONSTRUCTION LABORER FOR ANDERSON-HANNAN. 
ANDERSON-HANNAN1 S WORKMEN'S COMPENSATION LIABILITY WAS INSURED 
THROUGH THE ARGONAUT INSURANCE COMPANY, A CLAIM WAS FILED AND 
ACCEPTED BY THE EMPLOYER, AFTER A SHORT PERIOD OF TIME LOSS AND 
CONSERVATIVE TREATMENT CLAIMANT RETURNED TO WORK.

As WORK WAS AVAILABLE HE WORKED FOR VARIOUS OTHER EMPLOYERS 
THEREAFTER. DURING THIS TIME HE EXPERIENCED CONTINUING STIFFNESS 
BUT NO PAIN OR DISCOMFORT IN HIS BACK.

On JULY 28, 1972, HIS CLAIM WAS CLOSED WITH A FINDING OF NO

PERMANENT DISABILITY.

On THE EVENING OF AUGUST 1 1 , 1 972 , AS CLAIMANT STEPPED INTO

THE BATHTUB AT HIS HOME HE SUFFERED A RECURRENT LOW BACK STRAIN 
WHICH AGAIN TEMPORARILY DISABLED HIM FOR A SHORT TIME.

His next employment after this was with hoffman construction
COMPANY, A CONTRIBUTING EMPLOYER, WHILE WORKING AT HOFFMAN ON 
AUGUST 2 5 , 1 9 72 , CLAIMANT STEPPED OVER A PIPE AND AS HE DID SO,
AGAIN STRAINED HIS LOW BACK,

THE CLAIM FILED WITH HOFFMAN CONSTRUCTION WAS DENIED ON 
THE BASIS OF MEDICAL OPINION THAT THE INCIDENT OF AUGUST 25 , 1 972 ,
WAS AN AGGRAVATION OF THE ORIGINAL MARCH 1 5 , 1 9 72 INJURY,
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On NOVEMBER 1 0 , 1 9 72 ARGONAUT INSURANCE DENIED LIABILITY
ON THE BASIS THAT THE AUGUST 2 5 , 1 972 INCIDENT WAS AN " INTERVENING
EXACERBATION1 * AND NOT AN AGGRAVATION,

The MEDICAL EVIDENCE CLEARLY RELATES THE AUGUST 2 5TH incident 
TO THE MARCH I 5 TH INJURY, NO TRAUMATIC EFFECT WOULD NORMALLY HAVE 
BEEN ANTICIPATED FROM MERELY STEPPING OVER A PIPE, BECAUSE THE 
PATHOLOGICAL PROCESSES OF THE MARCH 1 5 , 1 972 AND AUGUST 2 5 , 1 972
EVENTS WERE ESSENTIALLY IDENTICAL AND OBVIOUSLY INTIMATELY RELATED 
MEDICALLY, THE LATTER EVENT CAN LEGITIMATELY BE CONSIDERED AN 
AGGRAVATION OF THE MARCH 1 5 , 1 972 INJURY. AT THE SAME TIME, THE
AUGUST EVENT IS, IN AND OF ITSELF, FACTUALLY SUFFICIENT TO CONSTITUTE 
A NEW COMPENSABLE INJURY WITHIN THE MEANING OF THE OREGON WORKMEN’S 
COMPENSATION LAW,

Where there is no clear factual basis to distinguish which 
OF TWO EMPLOYERS IS LIABLE FOR AN OBVIOUSLY COMPENSABLE CONDITION, 
POLICY CONSIDERATION MAY BE RESORTED TO IN ORDER TO RESOLVE THE 
PROBLE M,

Counsel for the parties have suggested a number of valid

POLICY CONSIDERATIONS TO BE WEIGHED INCLUDING ADMINISTRATIVE CON
VENIENCE, THE PROPER CHOICE TO MAKE IS THAT WHICH ENHANCES THE 
WORKMAN’S PROTECTION WHILE FAIRLY PLACING THE LIABILITY. THE 
FOLLOWING WILL ILLUSTRATE THE POINT,

Due to inflationary trends, benefit levels have been increased

SEVERAL TIMES IN RECENT YEARS, A NEW ACCIDENT FINDING MIGHT 
ENHANCE CLAIMANT’S PROTECTION AGAINST INTERRUPTION OF INCOME. IT 
MIGHT PROVIDE MORE SUITABLE PROVISION FOR VOCATIONAL REHABILITATION 
UNDER NEW LEGISLATION. THERE, A FINDING OF " NEW ACCIDENT*’ COULD 
BE JUSTIFIED FOR POLICY REASONS.

On THE OTHER HAND, FINDING A SUBSEQUENT EXACERBATION A 
’’new accident’’ COULD DISCOURAGE EMPLOYERS FROM EMPLOYING PRE
VIOUSLY INJURED WORKMEN FOR FEAR OF UNWARRANTED CLAIM COSTS WHICH 
WOULD ULTIMATELY REDOUND TO THE DETRIMENT OF THE PARTICULAR 
CLAIMANT, OR TO INJURED WORKERS GENERALLY. WHILE ADMINISTRATIVE 
CONVENIENCE IS A LEGITIMATE CONCERN, THE MOST BASIS CONCERN OF 
THE WORKMEN’S COMPENSATION LAW IS THE PROTECTION OF INJURED WORK
MEN. THUS, IN A PARTICULAR CASE, WHERE THE ISSUE IS AGGRAVATION 
VS. NEW INJURY, AND THE CONDITION IS COMPENSABLE UNDER EITHER THEORY, 
FACTS SUFFICIENT TO IMPOSE LIABILITY MAY NOT BE SUFFICIENT TO SHIFT 
LIABI LITY ONCE IMPOSED.

In THIS CASE A FINDING OF AGGRAVATION IS WARRANTED BASED ON 
BOTH THE FACTS AND FOR REASONS OF POLICY. THE ORDER OF THE HEARING 
OFFICER FINDING CLAIMANT SUFFERED A NEW COMPENSABLE INJURY ON 
AUGUST 25, 1972 SHOULD BE REVERSED AND ANDERSON—HANNAN ORDERED
TO ACCEPT LIABILITY FOR THE EVENT ON THE BASIS OF AGGRAVATION. THE 
ORDER OF THE HEARING OFFICER REMANDING THE CLAIM FOR MEDICAL 
EXPENSES FROM AUGUST 1 1 , 1 972 TO AUGUST 2 4 , 1 9 7 2 TO ANDERSON FOR
PAYMENT UNDER ORS 6 56.2 4 5 SHOULD BE MODIFIED TO REQUIRE PAYMENT 
PURSUANT TO ORS 656,271.

Claimant also objects to the refusal of the agency to grant 
RELIEF UNDER ORS 6 56 . 3 07 PENDING THE HEARING, AS HE SOUGHT IN HIS 
REQUEST FOR HEARING. THE FACT SITUATIONS SET FORTH IN ORS 6 56 . 3 07 
INVOLVE CASES WHERE THE EMPLOYERS (OR INSURERS) HAVE SPECIFICALLY 
ADMITTED TO EACH OTHER THAT ONE OF THEM IS LIABLE TO THE CLAIMANT 
FOR COMPENSATION. IN THIS CASE NEITHER ANDE R SON ’ HANNON NOR THE
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STATE ACCIDENT INSURANCE FUND MADE SUCH AN ADMISSION BETWEEN 
THEMSELVES. EACH ALLEGED TO THE CLAIMANT THAT THE OTHER WAS 
LIABLE FOR COMPENSATION,

Anderson—hannan responded to the request for hearing that
THE FACTS DID NOT DEMONSTRATE THAT CLAIMANT’S CLAIM WAS ’’OTHER
WISE COMPENSABLE1’ WITHIN THE MEANING OF ORS 6 5 6,3 07 . THE HEARING 
OFFICER APPARENTLY AGREED SINCE NO COMPENSATION WAS ORDERED PAID. 
CLAIMANT’S EXHIBIT NUMBER 107 REVEALS THAT THE STATE ACCIDENT 
INSURANCE FUND DENIED THE CLAIM BECAUSE ’’ . . . YOUR PRESENT
PROBLEM IS THE RESULT OF YOUR INJURY OF MARCH 1 5 , 1 972 . YOUR
CLAIM FOR AGGRAVATION SHOULD BE FILED AGAINST THE EMPLOYER WHO 
COVERED YOU FOR THAT INJURY. ’’

The denial letter from argonaut insurance company, on
BEHALF OF ANDE RSON—HANNAN, CLAIMANT’S EXHIBIT NUMBER 12, STATED -

’’. . . WE FURTHER INVESTIGATED THE 
IT WAS LEARNED THAT YOU SUFFERED AN 
TION ON AUGUST 2 5 , 1 972 WHILE UNDER
CONSTRUCTION COMPANY ...

At THIS TIME WE RESPECTFULLY DENY OUR FURTHER RESPONSI

BILITY FCR YOUR PRESENT DAY MEDICAL CONDITION DUE TO THE 
SUBSEQUENT INJURY HISTORY AND IT WOULD BE MY RECOMMENDATION 
THAT YOU PURSUE YOUR OTHER CLAIM. ’ ’

It IS OBVIOUS FROM THE ABOVE QUOTED LANGUAGE THAT NEITHER 
EMPLOYER WAS CONTENDING THAT CLAIMANT WAS NOT ENTITLED TO 
COMPENSATION. THE QUESTION WAS WHICH SHOULD PAY - NOT WHETHER 
IT SHOULD BE PAID.

We CONCLUDE THESE CIRCUMSTANCES AMOUNT TO A ’ ’ FIXED RIGHT 
TO COMPENSATION’’ WITHIN THE MEANING of workmen’s COMPENSATION 
BOARD ADMINISTRATIVE ORDER 5 —1 97 0 AND THAT THE CLAIM IS ’’OTHER
WISE COMPENSABLE1’ WITHIN THE MEANING OF ORS 6 56 , 3 07 . THE 
MATTER SHOULD HAVE BEEN REFERRED TO THE COMPLIANCE DIVISION FOR 
ENTRY OF AN INTERIM ORDER DIRECTING PAYMENT TO THE CLAIMANT PENDING 
RESOLUTION OF THE ISSUE BY THE HEARINGS DIVISION.

Claimant has requested penalties for the lack of interim

PAYMENT. THE CONDUCT OF THE EMPLOYERS, MUST BE VIEWED FROM 
THEIR PERSPECTIVE.

’’Reasonableness’* (or unreasonableness) is measured by
COMPARING THE CONDUCT IN QUESTION WITH THE CONDUCT OF A ’’REASON
ABLE MAN*’ UNDER THE SAME OR SIMILAR CIRCUMSTANCES.

At the time the denials were issued the defendants did not
HAVE THE BENEFIT OF THE BOARD’S INTERPRETATION OF ORS 6 5 6.3 07 .
WE CONCLUDE THAT UNDER THESE CIRCUMSTANCES THE CONDUCT OF 
ANDERSON-HANNAN AND THE STATE ACCIDENT INSURANCE FUND WAS NOT 
UNREASONABLE AND THUS NO PENALTIES WILL BE ALLOWED.

Because of the conclusion that claimant has suffered an 
AGGRAVATION OF HIS INITIAL INJURY THE ISSUE OF THE EXTENT OF 
PERMANENT PARTIAL DISABILITY ARISING THEREFROM HAS BECOME MOOT. 
WHEN THE CLAIM IS AGAIN CLOSED THE EXTENT OF PERMANENT DISABILITY 
( IF ANY) WILL AGAIN BE REVIEWED.

FACTS OF YOUR CASE AND 
INTERVENING EXACERBA- 

THE EMPLOY OF HOFFMAN
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ORDER

The order of the hearing officer finding claimant suffered

A NEW COMPENSABLE INJURY ON AUGUST 2 5 , 1 972 IS HEREBY REVERSED
AND THE CLAIM IS HEREBY REMANDED TO ANDERSON—HAN NAN AND ITS 
INSURER, ARGONAUT INSURANCE COMPANY, FOR REOPENING AS OF AUGUST 
1 1 , 1 9 72 , AND FOR P AYM E NT OF BE NE FITS , UNTIL TERMINATION IS AUTHORIZED 
PURSUANT TO ORS 656,268,

Anderson-hannan AND ITS INSURER ARGONAUT INSURANCE COMPANY,
ARE HEREBY ORDERED TO REIMBURSE THE STATE ACCIDENT INSURANCE FUND 
FOR ANY BENEFITS AND ATTORNEY FEES WHICH THE STATE ACCIDENT INSURANCE 
FUND HAS PAID PURSUANT TO THE HEARING OFFICER’S ORDER.

The order of the hearing officer awarding claimant’s

ATTORNEY A FIVE HUNDRED DOLLAR FEE PAYABLE BY THE STATE ACCIDENT 
INSURANCE FUND IS REVERSED AND CLAIMANT’S ATTORNEY IS HEREBY 
AWARDED IN LIEU THEREOF A FEE OF SEVEN HUNDRED DOLLARS PAYABLE BY 
ANDERSON-HANNAN FOR HIS SERVICES AT THE HEARING AND ON THIS REVIEW.

WCB CASE NO. 73-440 SEPTEMBER 11, 1973

4
DON W. HOLCOMB, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review 
OF A HEARING officer's ORDER WHICH REMANDED CLAIMANT'S CLAIM TO 
THE FUND TO PAY BENEFITS INCLUDING TEMPORARY TOTAL DISABILITY IF 
AND WHEN APPROPRIATE.

ISSUE

Has claimant suffered a compensable aggravation of his
INDUSTRIAL INJURY OF JANUARY 2 2 , 1 9 6 9 7

DISCUSSION

Claimant suffered a fracture of the left ankle January 22,
1 9 6 9 . DR. RATCLIFFE DID AN OPEN REDUCTION, SUTURE AND SCREW 
FIXATION. FOLLOWING CLAIM CLOSURE, CLAIMANT RETURNED TO WORK 
IN THE WOODS.

In 1 9 7 0 , CLAIMANT AGAIN SAW DR. RATCLIFFE, WHO FELT SURGERY 
WAS REQUIRED FOR AN INTERNAL DERANGEMENT OF THE LEFT KNEE. THE 
STATE ACCIDENT INSURANCE FUND REOPENED THE CLAIM TO ALLOW 
DR. RATCLIFFE TO PERFORM A MEDIAL MENISCECTOMY ON MARCH 12, 1971.

Claimant received 4 5 degrees for loss of the left leg by a
FIRST DETERMINATION ORDER AND AN ADDITIONAL AWARD OF 8 DEGREES BY 
A SECOND DETERMINATION ORDER.
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Claimant returned to Montana to work on his mining claim,
PAN FOR GOLD AND CUT WOOD TO SELL, HE ALSO WORKED UNDER CONTRACT 
WITH THE FOREST SERVICE, HE CONTINUED TO HAVE TROUBLE WITH HIS 
KNEE AND ON JANUARY 3 , 1 9 73 , RETURNED TO DR, RATCLIFFE REQUESTING
FURTHER TREATMENT, THE STATE ACCIDENT INSURANCE FUND SUBSEQUENTLY 
DENIED REOPENING OF THE CLAIM,

Upon hearing, the hearing officer found the medical report
SUBMITTED BY DR, RATCLIFFE INDICATED CLAIMANT* S CONDITION WAS 
WORSE AND WAS SEQUEL TO THE ORIGINAL INJURY, HE REMANDED THE 
CLAIM TO THE FUND TO PROVIDE COMPENSATION IF AND WHEN APPROPRIATE, 
BUT NOT TO COMMENCE TEMPORARY TOTAL DISABILITY PAYMENTS UNTIL 
VERIFIED BY CLAIMANT* S TREATING DOCTOR,

The BOARD CONCURS WITH THE FINDINGS AND CONCLUSIONS OF THE 
HEARING OFFICER AND AFFIRMS HIS ORDER,

The board would urge claimant to avail himself of vocational
REHABILITATION OPPORTUNITIES UNDER THE BOARD* S DISABILITY PREVEN
TION DIVISION IN PORTLAND, LIVING IN HIS CABIN * * FREE AS THE BIRDS*’ 
AS DESCRIBED BY THE HEARING OFFICER, SHOULD NOT PRECLUDE CLAIMANT 
FROM MAKING AN EFFORT TO SECURE ASSISTANCE AND-OR COUNSELLING IN 
OBTAINING EMPLOYMENT WITHIN HIS CAPABILITIES,

ORDER

The order of the hearing officer dated may 24, 1973, is
HEREBY AFFIRMED,

Counsel for claimant is awarded a reasonable attorney’s

FEE IN THE AMOUNT OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE 
STATE ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH 
BOARD REVIEW,

WCB CASE NO. 72-2902 SEPTEMBER 11, 1973

JAMESC. GRISWOLD, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, CLAIMANT* S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer’s order

WHICH AFFIRMED A DETERMINATION ORDER WHICH GRANTED A PERMANENT 
PARTIAL DISABILITY AWARD OF 48 DEGREES REPRESENTING 15 PERCENT 
OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY,

ISSUE

What is the extent of claimant’s permanent partial dis
ability?

DISCUSSION

The claimant, at age 27, suffered a compensable injury on

AUGUST 5 , 1 96 8 , LIFTING A PALLET WITH TWO SA.CK S OF CEMENT ON IT,
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FOLLOWING CHIROPRACTIC TREATMENTS, HE RETURNED TO WORK AND THERE 
WAS NO AWARD MADE FOR PERMANENT DISABILITY,

On SEPTEMBER 24, 1968, CLAIMANT AGAIN INJURED HIS BACK WHICH

RESULTED IN SURGERY, WHEN CLAIMANT CONTINUED TO HAVE PROBLEMS,
A SECOND LAMINECTOMY WAS PERFORMED. THE TWO SURGERIES RESULTED 
IN CLAIMANT RECEIVING A PERMANENT PARTIAL DISABILITY AWARD OF 4 8 
DEGREES.

Claimant is employed by wah chang corporation as an appren
tice MACHINIST AND NOW EARNS IN EXCESS OF FIVE DOLLARS PER HOUR.
THE EMPLOYER CONSIDERS HIM A GOOD EMPLOYE. AS HE PROGRESSES TOWARD 
JOURNEYMAN STATUS, HIS WORK WILL BECOME LIGHTER AND HIS PAY STILL 
HIGHER.

The criteria for awarding unscheduled disability is loss of 
EARNING CAPACITY. THE RECORD BEFORE THE BOARD CERTAINLY CANNOT 
substantiate a loss in excess of that awarded.

The board concurs with the findings and conclusions of the 
hearing officer that claimant has been adequately compensated
FOR HIS INDUSTRIAL INJURY BY THE TOTAL AWARD OF 4 8 DEGREES FOR 
UNSCHEDULED DISABILITY.

ORDER
The order of the hearing officer dated april i 7 , 1973, is

HEREBY AFFIRMED.

$ WCB CASE NO, 73-395 SEPTEMBER 11, 1973
WCB CASE NO. 73-154 SEPTEMBER 11, 1973

ACE R. FRANKLIN, CLAIMANT ,
BABCOCK AND ACKERMAN, CLAIMANT'S ATTYS,
J. W. MCCRACKEN, JR., DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant seeks board review.of a hearing officer's order
WHICH UPHELD THE EMPLOYER’S DENIAL OF CLAIMANT'S CLAIM.

ISSUE
Did claimant sustain a compensable industrial injury?

DISCUSSION
Claimant was a 60 year old logger who sustained a cerebral

VASCULAR ACCIDENT ON NOVEMBER 1 4 , 1 972 , WHILE IN THE COURSE OF
EMPLOYMENT. HIS CLAIM FOR COMPENSATION WAS DENIED BY THE EMPLOYER, 
WEYERHAEUSER LUMBER COMPANY, AND THIS DENIAL WAS UPHELD BY THE 
HEARING OFFICER AT THE TIME OF HEARING,

The issues and facts of the case have been accurately

PRESENTED AND ACCEPTED. THE REMAINING CONTENTION INVOLVES THE 
OPPOSITE VIEWS OF CAUSAL CONNECTION BETWEEN THE EXERTION AND THE
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M. D. ,INJURY AS HELD BY TWO DIFFERENT DOCTORS,----ROGER I_. MEHL,
AND ARTHUR HOCKEY, M. D. , BOTH CITED AS RESPECTED MEDICAL 
AUTHORITIES,

Dr, ROGER MEHL, A CARDIOVASCULAR SURGEON, TESTIFIED AT THE
HEARING CONCERNING THE TWO TYPES OF STROKES----THE FIRST TYPE
BEING A COMPLETE BLOCKAGE OR OCCLUSION OF AN ARTERY WHICH CUTS OFF 
THE SUPPLY OF BLOOD BEYOND THE POINT OF BLOCKAGE FOR A BRIEF PERIOD 
OF TIME, AND THE SECOND BEING AN ACTUAL BLEEDING INTO A LOCAL PLACE 
IN THE BRAIN, HE FURTHER EXPLAINED BLEEDING STROKES COULD BE CAUSED 
BY PHYSICAL EXERTION, BUT THERE WAS NO CAUSAL CONNECTION BETWEEN 
EXERTION AND BLOCKAGE STROKES,

From the totality of the evidence, dr, mehl concluded there
WAS NO INDICATION OF BLEEDING AND THEREFORE THE STROKE SUFFERED BY 
THE CLAIMANT WAS A BLOCKAGE TYPE STROKE AND WAS NOT CAUSED BY 
EXERTION,

The hearing officer accepted the medical opinion expressed

BY DR, MEHL AND CONCLUDED THE REQUISITE CAUSAL CONNECTION HAD NOT 
BEEN ESTABLISHED,

The board on review concurs with the findings of the

HEARING OFFICER AND ADOPTS HIS ORDER SUSTAINING THE DENIAL OF 
claimant’s CLAIM,

ORDER
The order of the hearing officer dated may is, 1973, is

HEREBY AFFIRMED,

WCB CASE NO. 73-485 SEPTEMBER 11, 1973

EARL NOLTE, CLAIMANT
JOHN SIDMAN, CLAIMANT’S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a hearing officer’s order
WHICH SUSTAINED THE DENIAL OF CLAIMANT’S CLAIM BY THE STATE 
ACCIDENT INSURANCE FUND,

ISSUE
Did claimant sustain a compensable injury in the course of

HIS EMPLOYMENT?

DISCUSSION
Clai MANT WAS HIRED BY THE EMPLOYER ON NOVEMBER 3 0 , 1 972 ,

AS A CONSTRUCTION PLUMBER TO WORK ON NEW HOMES BEING CONSTRUCTED, 
CLAIMANT DID NOT HAVE AN OREGON LICENSE TO DO PLUMBING WORK, BUT 
WAS PLANNING TO GO TO SALEM TO SECURE ONE,
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«
The day after hiring, December i, 1972, claimant was shown

AROUND THE VARIOUS TRACTS WHERE HOUSES WERE BEING CONSTRUCTED, 
MONDAY, DECEMBER 4, WAS AN EXTREMELY COLD DAY AND NO EMPLOYES 
WORKED THAT DAY, HOWEVER, CLAIMANT PICKED UP SOME TOOLS IN 
PORTLAND FOR HIS EMPLOYER, RETURNED AND LEFT THEM AT THE OFFICE, 
AND THEN WENT TO HIS HOME, HE PICKED UP HIS WIFE AND DROVE TO ONE 
OF THE TRACTS AS SHE WAS INTERESTED IN BUYING A HOME. WHILE WALK
ING UP AN ICY INCLINE, CLAIMANT SLIPPED AND INJURED HIS BACK AND 
SHOULDER, A CLAIM FORM 80 1 WAS FILED AND THE CLAIM FOR BENEFITS 
WAS DENIED BY THE STATE ACCIDENT INSURANCE FUND,

The hearing officer concluded and the board concurs that 
claimant's principal reason for going to the construction site 
WAS TO SEE IF HIS WIFE LIKED THE HOUSE WELL ENOUGH TO BUY IT, THE 
CLAIMANT HAD NOT YET OBTAINED HIS LICENSE TO DO PLUMBING, NOR DID 
HE ENGAGE IN ANY PREPARATORY ACTIVITY SUCH AS MEASURING WHILE 
THERE. THE BOARD CONCURS WITH THE FINDING THAT CLAIMANT WAS NOT 
ACTING IN THE COURSE OR SCOPE OF EMPLOYMENT AT THE TIME HE SUS
TAINED THE INJURY.

ORDER
The order of the hearing officer dated may 2 4 ,

HEREBY AFFIRMED.
1973, IS

WCB CASE NO. 72—452 SEPTEMBER 11, 1973

CHARLES L. NICODEMUS, CLAIMANT
KEITH D. SKELTON, CLAIMANT'S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's

ORDER WHICH AWARDED PERMANENT PARTIAL DISABILITY OF 8 0 DEGREES 
FOR UNSCHEDULED DISABILITY, BEING AN INCREASE OF 32 DEGREES,

ISSUE
What is the extent of claimant's disability?

DISCUSSION
Claimant was 2 8 years old and employed as a welder when

HE INJURED HIS LOW BACK. HE HAS MADE A GOOD RECOVERY FROM 
SURGERY AND HAS RETURNED TO WORK WITH RESTRICTIONS ON LIFTING, 
PUSHING OR PULLING HEAVY OBJECTS,

The employer has promoted claimant to a less physically
DEMANDING JOB WHICH HE IS ABLE TO PERFORM AND FROM WHICH CLAIMANT 
RECEIVES A GREAT DEAL OF SATISFACTION.

Under the department of vocational rehabilitation claimant
IS TO COMMENCE TRAINING TO ENABLE HIM TO BECOME A VOCATIONAL 
TEACHER OF WELDING AND LAYOUT.,
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It appears to the board on review that claimant is fortunate
TO HAVE A GOOD EMPLOYER, THAT HE IS THE RECIPIENT OF A GOOD EDUCA
TIONAL PROGRAM AND THAT HE HAS THE INTELLIGENCE AND ABILITY TO TAKE 
ADVANTAGE OF THIS OPPORTUNITY,

The TOTAL AWARD OF 80 degrees appears to adequately compen

sate FOR HIS DISABILITY,

ORDER
The ORDER OF THE HEARING OFFICER DATED MAY 2 

HEREBY AFFIRMED,
973, IS

WCB CASE NO. 73-90 SEPTEMBER 12, 1973

JACKC. ROSS, CLAIMANT
MAURICE V. ENGELGAU, CLAIMANT* S ATTY,
MARMADUKE, ASCHE NB RE NNE R, SALTVEIT 
AND MERTEN, DEFENSE ATTYS.

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN’S 
COMPENSATION BOARD IN THE ABOVE-E NTITLED MATTER, AND SAID REQUEST 
FOR REVIEW NOW HAVING BEEN WITHDRAWN BY DEFENDANT’S COUNSEL,

It is therefore ordered that the review now
THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE 
OFFICER IS FINAL BY OPERATION OF LAW,

WCB CASE NO. 72-3127 SEPTEMBER

PENDING BEFORE 
HEARING

12, 1973 t
TIMOTHEOUS HORN, CLAIMANT
COLLINS, FERRIS AND VELURE, CLAIMANT’S ATTYS,
FORD AND COWLING, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer’s order

CONTENDING THAT HE ERRED IN RULING THAT PENDING APPEAL, THE 
EMPLOYER NEED NOT PAY THE VETERAN’S ADMINISTRATION FOR CERTAIN 
MEDICAL SERVICES WHICH WERE ULTIMATELY FOUND TO HAVE BEEN NECESSI
TATED BY A COMPENSABLE INJURY,

The board is in complete agreement with the rationale
EXPRESSED BY THE HEARING OFFICER IN FINDING THAT THE EMPLOYER HAS 
NOT UNREASONABLY RESISTED THE PAYMENT OF COMPENSATION,

His order should be affirmed in its entirety,

ORDER
The order of the hearing officer dated February 22, 1973 

is affirmed.
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«
WCB CASE NO. 72-2966 SEPTEMBER 12, 1973

LARRY VANDAMME, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests review contending 
THE HEARING OFFICER IMPROPERLY DISCOUNTED THE TESTIMONY OF A 
DEFENSE WITNESS WHOSE OBSERVATIONS CALL THE CREDIBILITY OF THE 
CLAIMANT INTO QUESTION AND ASKS THAT HIS ORDER ALLOWING ADDITIONAL 
MEDICAL TREATMENT BE REVERSED.

The hearing officer's opinion and order reveals that he

CAREFULLY CONSIDERED THE EVIDENCE PRESENTED BY THE STATE ACCIDENT 
INSURANCE FUND'S WITNESS IN LIGHT OF ALL THE OTHER RELEVANT 
EVIDENCE. HAVING DONE SO, HE FOUND THE FUND'S WITHDRAWAL OF 
AUTHORIZATION FOR FURTHER TREATMENT UNWARRANTED.

The board, upon its own de novo review of the record, con
cludes THE HEARING OFFICER'S ORDER IS CORRECT AND SHOULD BE AFFIRMED 
IN ITS ENTIRETY.

ORDER
The order of the hearing officer dated march 9, 1973 is

AFFIRMED.

Claimant’s counsel, is awarded a reasonable attorney fee in

THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 72-1207 SEPTEMBER 12, 1973

MILTON W. COOK, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.

The above entitled matter was heretofore the subject of a 
HEARING INVOLVING THE EXTENT OF DISABILITY RESULTING FROM AN 
ACCEPTED OCCUPATIONAL DISEASE CLAIM FOR CONTACT DERMATITIS CON
TRACTED IN THE COURSE OF CLAIMANT'S EMPLOYMENT AT NORTHWEST 
NATURAL GAS COMPANY IN PO RTLAN D, ORE GON.

On OCTOBER 9, 1972 , A HEARING OFFICER AFFIRMED THE DETERMINA
TION ORDER OF THE WORKMEN'S COMPENSATION BOARD DATED FEBRUARY 
1 5 , 1 97 0 , WHICH GRANTED CLAIMANT 8 DEGREES FOR PARTIAL LOSS USE
OF EACH FOREARM AND 7 DEGREES FOR PARTIAL LOSS USE OF EACH FOOT 
MAKING A TOTAL OF 3 0 DEGREES FOR PERMANENT PARTIAL DISABILITY.
THE HEARING OFFICER'S ORDER WAS REJECTED BY THE CLAIMANT THEREBY 
CONSTITUTING AN APPEAL TO THE MEDICAL BOARD OF REVIEW.
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A MEDICAL BOARD OF REVIEW CONSISTING OF DOCTORS DAVID. C. 
FRISCH, ALFRED H. ILLGE AND J. CLIFTON MASSAR WAS APPOINTED ON 
AUGUST 24, 1 9 73 . THE MEDICAL BOARD OF REVIEW HAS NOW PRESENTED
ITS FINDINGS WHICH ARE ATTACHED AS EXHIBIT A AND EXHIBIT B.

In aid of the record, the board notes that the medical board
OF REVIEW INCREASED CLAIMANT'S FOREARM DISABILITY BY 2 DEGREES FOR 
EACH FOREARM BUT FOUND NO DISABILITY OF THE FEET, MAKING A TOTAL 
OF 2 0 DEGREES FOR PERMANENT PARTIAL DISABILITY.

Pursuant to ors 6 5 6. 8 1 4 , the findings of the medical board 
OF REVIEW ARE DECLARED FINAL AS FILED AS OF THE DATE OF THIS ORDER.

In ACCORDANCE WITH ORS 656.313(2), NO COMPENSATION PAID 
PURSUANT TO THE DETERMINATION ORDER AS AFFIRMED BY THE HEARING 
officer's ORDER, IS RECOVERABLE FROM THE CLAIMANT.

WCB CASE NO. 72-230 SEPTEMBER 14, 1973

EARL ADAMS, CLAIMANT
DEPARTMENT OF JUSTICE 
DEFENSE ATTY.

The above entitled matter involves the claim of a 5 1 year

OLD HEAVY EQUIPMENT OPERATOR FOR A BACK INJURY ALLEGEDLY INCURRED 
ON SEPTEMBER 2 0 , 1 972 .

The claim was denied by the state accident insurance fund
AND THIS DENIAL WAS AFFIRMED BY THE HEARING OFFICER.

A REQUEST FOR REVIEW WAS MADE TO THE WORKMEN'S COMPENSATION 
BOARD ON JUNE 5 , 1 9 73 , BY CLAIMANT* S COUNSEL WHO THEN WITHDRAW
FROM FURTHER REPRESENTATION OF CLAIMANT IN THIS MATTER. THE 
PREPARATION OF A TRANSCRIPT OF THE PROCEEDINGS WAS CONTINUED PEND
ING NOTIFICATION OF A POSSIBLE SUBSTITUTION OF COUNSEL. NO NOTIFICA
TION OF SUBSTITUTE COUNSEL HAS BEEN RECEIVED NOR HAS CLAIMANT 
TAKEN ANY OTHER ACTION IN THIS MATTER.

The claimant has failed to reply to correspondence from the 
workmen's COMPENSATION BOARD. ON AUGUST 9 , 1 973 , THE CLAIMANT 
WAS ADVISED THAT THE MATTER WOULD BE DISMISSED IF NO REPLY WAS 
RECEIVED WITHIN TEN DAYS. NOTHING HAS BEE™ RECEIVED.

It IS THE
REVIEW IS DISM

REFORE
ISSED.

ORDERED THAT the ABOVE ENTITLED REQUEST FOR
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WCB CASE NO. 72-2384 SEPTEMBER 17, 1973

GERALD ALMOND, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS, 
MIZE, KRIES1EN, FEWLESS, CHENEY AND KELLEY, 
DEFENSE ATTYS.

Claimant* s attorney has filed a motion requesting that the
BOARD SUPPLEMENT ITS ORDER HEREIN AND ALLOW AN ATTORNEY FEE OF 
2 5 PERCENT OF THE AMOUNT THAT MAY BE ULTIMATELY AWARDED CLAIMANT 
AS A RESULT OF THE BOARD* S OWN MOTION REOPENING OF THIS CASE,

The BOARD WILL DENY THE MOTION WITH LEAVE TO RENEW THE SAME 
WHEN THE CASE HAS BEEN ULTIMATELY DETERMINED.

WCB CASE NO. 73-9 SEPTEMBER 17, 1973

DENNIS WRIGHT, CLAIMANT
BROWN AND BURT, CLAIMANT’S ATTYS. 
MCMENAMIN, JONES, JOSEPH AND LANG, 
DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners moore and sloan.

Employer requests review of a hearing officer's order find
ing THE AGGRAVATION CLAIM WHICH IT DENIED, COMPENSABLE.

ISSUE

Has claimant suffered an aggravation of his compensable
INJURY?

DISCUSSION

It is very difficult to look through THE INCIDENT OF SEPTEMBER 
7 , 1 972 WHEREIN THE CLAIMANT FELL ON THE STEPS OF HIS PATIO, TO
FIND THE HOSPITALIZATION IN QUESTION COMPENSABLY RELATED TO THE 
ORIGINAL INJURY IN 1 96 8. THE HEARING OFFICER’S CONCLUSION THAT THE 
SEPTEMBER 7 , 1 972 FALL IS A COMPENSABLE CONSEQUENCE OF THE 
ORIGINAL INJURY IS EXTRAORDINARILY TENUOUS AT BEST. THERE IS 
CERTAINLY NO MEDICAL OPINION TO THAT EFFECT.

In ADDITION, THE RECORD DOES NOT REVEAL THAT CLAIMANT* S 
PERMANENT DISABILITY HAS VARIED FROM THE ORIGINAL CLOSING ORDER 
WHICH HE FAILED TO APPEAL. ALL TESTIMONY DELIVERED AT THE HEARING 
BY CLAIMANT, HIS FATHER AND HIS WIFE, RELATE RESIDUALS OF CONSTANT 
INTENSITY BACK TO THE COMPENSABLE INJURY OF 1 96 8 .

The board concludes the claimant has failed to prove his
CLAIM OF AGGRAVATION. THE ORDER OF THE HEARING OFFICER SHOULD BE 
REVERSED AND THE DENIAL OF THE EMPLOYER APPROVED.
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ORDER
The order of the hearing officer dated April 4, 1973 is

REVERSED AND THE DENIAL OF CLAIMANT'S CLAIM OF AGGRAVATION ISSUED 
BY THE EMPLOYER ON DECEMBER 2 6 , 1 9 72 , IS APPROVED,

WCB CASE NO. 73-8 SEPTEMBER 17, 1973

ELSIE SCHMIDT, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund, in behalf of the employer,
REQUESTS REVIEW OF AN ORDER OF THE HEARING OFFICER REQUIRING THAT 
THIS CLAIM BE ACCEPTED AND COMPENSATION PAID,

ISSUE
Compensability,

DISCUSSION
There is serious question in this case as to whether or not

THE SLIPPING AND FALLING ALLEGED BY CLAIMANT OCCURRED AT ALL,
THERE WAS EVIDENCE PRESENTED BY THE CLAIMANT THAT THERE WERE 
WITNESSES WHO COULD HAVE VERIFIED HER TESTIMONY, THESE WITNESSES 
WERE NOT CALLED, THE BOARD BELIEVES THAT WHEN THIS EVIDENCE WAS 
AVAILABLE AND NOT PRESENTED, IT SERVES TO DISCOUNT CLAIMANT'S 
TESTIMONY. THE BOARD, ON ITS REVIEW OF ALL THE EVIDENCE, IS NOT 
CONVINCED THAT CLAIMANT'S INJURY OCCURRED AS ALLEGED,

ORDER
It IS THEREFORE ORDERED THAT THE ORDER OF THE HEARING OFFICER 

DATED MAY 2 3 , 1 973 , BE REVERSED AND THAT THE DENIAL OF THE CLAIM
BE AFFIRMED, PURSUANT TO ORS 6 5 6.3 1 3 , NO COMPENSATION PAID IN 
ACCORDANCE WITH THE HEARING OFFICER'S ORDER, IS RECOVERABLE FROM 
CLA1 MANT.

WCB CASE NO. 72—2565 SEPTEMBER 17, 1973

MARGARET L. HILL, CLAIMANT
RASK, HEFFERIN AND CARTER, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Request for review of hearing officer's order denying claimant's 
REQUEST TO HAVE HER CLAIM BE RE-OPENED FOR ADDITIONAL TEMPORARY 
TOTAL DISABILITY.
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4 DISCUSSION

Upon review of the evidence in the case the board agrees with
THE HEARING OFFICER’S ANALYSIS OF THE EVIDENCE THAT CLAIMANT’S 
CONDITION REMAINS STATIONARY.

ORDER

It IS THEREFORE ORDERED THAT THE ORDER OF THE HEARING OFFICER 
DATED APRIL 1 6 , 1 9 73 , BE AFFIRMED.

WCB CASE NO. 72-351 SEPTEMBER 17, 1973
WCB CASE NO. 72-1713 SEPTEMBER 17, 1973

4

NELSON MUIR, CLAIMANT
GRANT AND FERGUSON, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

ISSUE

The issue is aggravation, the hearing officer affirmed the

DENIAL OF THE CLAIM.

DISCUSSION

The issue is largely decided by the weight to be given the
REPORT OF DR. RALPH THOMPSEN DATED MAY 1 1 , 1 9 72 . THE HEARING
OFFICER FOUND THAT DR. THOMPSEN* S REPORT CONTAINS NO EXPLANATION 
OF THE BASIS FOR THE DOCTOR’S OPINION THAT CLAIMANT'S PRESENT 
PROBLEMS RELATE TO THE ORIGINAL INJURY. THE BOARD DOES NOT AGREE 
WITH THE HEARING OFFICER'S READING OF THAT REPORT. DR. THOMPSEN 
STATED THAT THE BASIS FOR HIS OPINION WAS THE READING OF NEW X —RAYS 
TAKEN AT THE TIME OF DR. THOMPSEN1 S EXAMINATION IN COMPARISON 
WITH THE EARLIER X-RAY DIAGNOSIS. DR. THOMPSEN1 S REPORT, TOGETHER 
WITH THE OTHER EVIDENCE, CONVINCES THE BOARD THAT THE AGGRAVATION 
OF THE ORIGINAL INJURY HAS SEEN ESTABLISHED,

ORDER

It is ordered that the hearing officer’s order be reversed
AND THAT THE CLAIM BE RE-OPENED BY THE STATE ACCIDENT INSURANCE 
FUND FOR APPROPRIATE ACTION.

Claimant’s counsel is awarded an attorney fee in the amount
OF SIX HUNDRED FIFTY DOLLARS TO BE PAID BY THE STATE ACCIDENT 
INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 72-1649 1973SEPTEMBER 17,

HOWARD PULS, CLAIMANT
ANDERSON, FULTON, LAVIS AND 
VAN THIEL, CLAIMANT' S ATTYS.
MCMENAMIN, JONES, JOSEPH AND 
LANG, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks review of an order of the hearing officer dated

MARCH 3 0 , 1 973 , WHICH AWARDED CLAIMANT A TOTAL OF 96 DEGREES FOR
UNSCHEDULED DISABILITY, CLAIMANT ALLEGES HE IS, IN FACT, PERMA
NENTLY AND TOTALLY DISABLED.

DISCUSSION

The board concurs in the findings and opinion of the hearing 
OFFICER THAT THE CLAIMANT IS NOT TOTALLY DISABLED. HOWEVER, THE 
BOARD IS CONVINCED THAT THE PHYSICAL IMPAIRMENT SUFFERED BY 
CLAIMANT IS A MORE SEVERE HANDICAP TO CLAIMANT'S RE-EMPLOYMENT 
THAN FOUND BY THE HEARING OFFICER. THE MEDICAL EVIDENCE CONFIRMED 
THAT CLAIMANT WILL NOT BE ABLE TO RETURN TO THE KIND OF WORK HE 
HAS FOLLOWED THROUGHOUT HIS WORKING LIFE. THE OPPORTUNITIES FOR 
RE—EMPLOYMENT ARE NOT AS OPTIMISTIC AS FOUND BY THE HEARING OFFICER. 
THE BOARD IS OF THE OPINION THAT AN AWARD OF 5 0 PERCENT DISABILITY 
WOULD BE MORE APPROPRIATE TO THE CLAIMANT'S LOSS OF EARNING 
C APAC ITY.

ORDER

It is ordered that the order of the hearing officer be
MODIFIED AND THAT CLAIMANT BE ALLOWED a TOTAL OF 160 DEGREES FOR 
UNSCHEDULED DISABILITY.

Counsel for claimant is to receive as a fee, 25 percent

OF THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH, 
COMBINED WITH FEES ATTRIBUTABLE TO THE ORDER OF THE HEARING OFFICER, 
SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 73-118 SEPTEMBER 17, 1973

BARBARA MEANS, CLAIMANT
MIKE DYE, CLAIMANT'S ATTY.
MIZE, KRIESIEN, FEWLESS, CHENEY 
AND KELLEY, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and SLOAN.

Claimant appeals from hearing officer

A DENIAL OF CLAIM FOR UNSCHEDULED INJURY TO 
CASE WAS SUBMITTED WITHOUT BRIEFS.

'S ORDER WHICH AFFI 
HER SHOULDER. THE

R M ED
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The board’s examination of the record
HEARING OFFICER* S ANALYSIS OF THE EVIDENCE

IS CONVINCING THAT THE 
IS CORRECT.

ORDER

It IS ORDERED THAT THE HEARING OFFICER’S ORDER OF MAY 2, 1973

BE ADOPTED AND AFFIRMED.

WCB CASE NO. 70—1335 SEPTEMBER 17, 1973

GARY G. BURKHOLDER, CLAIMANT
FRANKLIN, BENNETT, DES BRISAY AND 
JOLLES, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests review of the hearing officer’s affirmance

OF A DENIAL OF a CLAIM FOR INJURY THAT CLAIMANT ALLEGED WAS AN 
INDUSTRIAL INJURY OCCURRING ON NOVEMBER 3 , 1 9 6 9 .

DISCUSSION

Were it not for the hearing officer's finding relating to the
CREDIBILITY OF CLAIMANT’S TESTIMONY, THE BOARD WOULD HAVE NO 
PROBLEM IN ACCEPTING CLAIMANT’S VERSION OF THE ALLEGED ACCIDENT. 
THE BOARD HAS CONCLUDED, HOWEVER, THAT EVIDENCE IN THE RECORD 
JUSTIFIES REVERSING THE HEARING OFFICER’S ORDER AND ORDERING THIS 
CLAIM ACCEPTED. TO SUPPORT THE HEARING OFFICER’S ORDER, IT IS 
NECESSARY TO FIND THAT CLAIMANT DELIBERATELY AND FRAUDULENTLY 
STAGED AND FAKED THE ACCIDENT.

A SIGNIFICANT FINDING OF THE HEARING OFFICER WAS THAT CLAIMANT 
HAD TURNED OFF THE IGNITION AND SHIFTED INTO NEUTRAL GEAR BEFORE 
HE LEFT THE HYSTER.

The BOARD BELIEVES THE EVIDENCE ON THE ISSUE IS NOT AS POSITIVE 
AS DETERMINED BY THE HEARING OFFICER. THE TESTIMONY OF SOME OF 
THE WITNESSES WAS UNCERTAIN AS TO WHO MAY OR MAY NOT HAVE TURNED 
OFF THE IGNITION AND IT IS RECOGNIZED THAT THE ENGINE COULD HAVE 
BEEN STALLED WHEN THE REAR WHEEL OF THE HYSTER FELL IN THE HOLE. 
FURTHER, THERE IS NO QUESTION BUT THAT THE REAR WHEEL OF THE 
HYSTER DID FALL IN THE HOLE - THAT IT WAS DIFFICULT TO REMOVE THE 
HYSTER FROM THAT POSITION — AND THAT THE PLATFORM AND SPACE WAS 
NARROW AND IT WOULD HAVE BEEN VERY PLAUSIBLE AND BELIEVABLE FOR 
THE CLAIMANT TO HAVE FALLEN EVEN IF HE HAD STEPPED OFF THE HYSTER 
IN A HURRIED MANNER. THE BOARD ACCEPTS THE TESTIMONY OF WITNESSES 
IN DESCRIBING THE PALLOR AND SHAKEN CONDITION OF THE CLAIMANT WHEN 
THESE WITNESSES FIRST ARRIVED ON THE SCENE. IN CAREFULLY EXAMINING 
THE TOTAL EVIDENCE, THE BOARD IS CONVINCED THAT THERE IS GREATER 
PROBABILITY THAT THE EVENT OCCURRED AS DESCRIBED BY CLAIMANT’S 
EVIDENCE AND THAT IT WAS NOT A FAKED ACCIDENT AS CLAIMED BY THE 
EMPLOYER.
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ORDER ftThe ORDER OF THE HEARING OFFICER DATED APRIL 26, 1 9 73 , IS

REVERSED AND THE CLAIM IS REMANDED TO THE STATE ACCIDENT 
INSURANCE FUND FOR ACCEPTANCE,

WCB CASE NO. 72—1018 
WCB CASE NO. 72-1157

SEPTEMBER 25, 1973 
SEPTEMBER 25, 1973

EDWARD MARSDEN, CLAIMANT
BROWN, SCHLEGEL AND MILBANK,
claimant’s ATTYS.
MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The employer, Robert d. morrow, inc. , requests board review
OF A HEARING OFFICER1 S ORDER WHICH REMANDED CLAIMANT’ S CLAIM OF 
AGGRAVATION TO THE EMPLOYER, FOR ACCEPTANCE AND PAYMENT OF 
COMPENSATION.

ISSUE
Is claimant’s INJURY OF NOVEMBER 197 1 AN AGGRAVATION OF HIS 

INJURY OF SEPTEMBER 4 , 1 96 9 , OR WAS A NEW INJU R Y S USTAI NED AT
THAT DATE?

DISCUSSION
This case involves two injuries sustained while working for

TWO DIFFERENT EMPLOYERS INSURED BY TWO DIFFERENT CARRIERS.

Claimant sustained an injury on april i , 1 96 7 and September

4 , 1 9 6 9 , WHILE EMPLOYED BY ROBERT D. MORROW, INC, AND INSURED
BY INDUSTRIAL INDEMNITY COMPANY.

Claimant sustained a further injury November 9, 1971, while

EMPLOYED BY ST. JOHN’S DRYWALL WHICH WAS INSURED BY THE STATE 
ACCIDENT INSURANCE FUND.

Claimant continued to have a back problem following the 
1 96 7 INJURY BUT CONTINUED WORKING. AFTER THE 1 96 9 IN JURY C LA I M ANT 
WAS HOSPITALIZED AND RECEIVED TRACTION.

In NOVEMBER 1971 CLAIMANT WAS EMPLOYED BY ST. JOHN'S DRYWALL 
WHICH WAS COVERED BY THE STATE ACCIDENT INSURANCE FUND. WITHOUT 
A PRECIPITATING EVENT, HIS BACK CONDITION BECAME WORSE OVER A 
THREE DAY PERIOD OF HEAVY WORK AND HE WAS FORCED TO QUIT. HE 
UNDERWENT SURGERY ABOUT JANUARY, 1 972 FOR A PROTRUDED INTER
VERTEBRAL DISC AT L4 -5 ON THE LEFT SIDE.

The hearing officer concluded that claimant’s exacerbation 
OF SYMPTOMS IN 1971 WAS AN AGGRAVATION OF THE DISABILITY RESULTING 
FROM THE COMPENSABLE INJURY SUSTAINED ON SEPTEMBER 4 , 1 9 6 9 , AND
THEREFORE THE RESPONSIBILITY OF INDUSTRIAL INDEMNITY.

ft
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«
The board, on review, concurs with the findings of the

HEARING OFFICER AND AFFIRMS HIS ORDER. ' . .

ORDER
The order of the hearing officer dated February 21, 1973 is

HEREBY AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
ROBERT D, MORROW, INC. , FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 72-1338 SEPTEMBER 25, 1973

$

DONALD TRACY, CLAIMANTRAMIREZ AND HOOTS, CLAIMANT’S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer’s order 
WHICH APPROVED THE STATE ACCIDENT INSURANCE FUND’S REFUSAL TO 
PROVIDE ADDITIONAL BENEFITS FOLLOWING CLOSURE OF HIS CLAIM.

ISSUES
1. Is CLAIMANT IN NEED OF ADDITIONAL MEDICAL AND TEMPORARY 

TOTAL DISABILITY COMPENSATION FOR HIS COMPENSABLE 
INJURY?

2. If not, is claimant entitled to an award of permanent

DISABILITY FOR THE INJURY?

DISCUSSION
Although the theory of the claimant’s case was not clearly

DEFINED IT APPEARS FROM THE HEARING OFFICER'S ORDER THAT HE 
FOUND CLAIMANT’S CONDITION DID NOT WARRANT AN ALLOWANCE OF 
FURTHER TREATMENT OR PERMANENT DISABILITY COMPENSATION.

From its own de novo review of the record, the board agrees
WITH THE HEARING OFFICER'S FINDINGS AND CONCLUSIONS AND CONCLUDES 
HIS ORDER SHOULD BE AFFIRMED,

ORDER
The order of the hearing officer dated april 4, 1973 is

HEREBY AFFIRMED.
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WCB CASE NO. 71-1429 
WCB CASE NO. 72-172

SEPTEMBER 25, 1973 
SEPTEMBER 25, 1973

CLEO WHEELER, CLAIMANT
MOORE, WURTZ AND LOGAN, CLAIMANT* S ATTYS,
M:IZE, KRIESIEN, FEWLESS, CHENEY AND
Kelley, defense attys.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The state accident insurance fund seeks review of an adverse 
order of the hearing officer,

ISSUE
There are two issues — i , was claimant* s injury on march

1 2 , 1 9 7 0 A NEW ACCIDENT OR AN AGGRAVATION OF A PRIOR INJURY ON
MARCH 2 1 , 1 96 6 ? IF SO, THE STATE ACCIDENT INSURANCE FUND IS
RESPONSIBLE FOR THE LATTER EVENT. AND, 2. IS CLAIMANT A PERMA
NENT TOTAL.

DISCUSSION
Claimant was originally injured in 1 96 6 when a rolling log

HIT HIM, INJURING HIS UPPER TORSO. ON MARCH 1 2 , 1 97 0 , CLAIMANT
SUSTAINED LOW BACK INJURY WHEN HE SLIPPED WHILE LIFTING A FIVE 
GALLON CAN OF OIL. THE STATE ACCIDENT INSURANCE FUND CONTENDS 
THAT THE LATTER EVENT SERVED TO AGGRAVATE THE 1 9 6 6 INJURY. THIS 
ISSUE WAS CONTESTED AT A PREVIOUS HEARING IN 1 9 7 0 , AND BY AN 
ORDER DATED DECEMBER 9, 1 970, THE HEARING OFFICER IN THAT PROCEED
ING FOUND THAT THE MARCH 1 2 , 1 97 0 EVENT WAS A NEW, DISTINCT INJURY.
THAT ORDER BECAME FINAL AND IS DISPOSITIVE OF THE ISSUE. EVEN SO, 
THE EVIDENCE PRESENTED IN THE INSTANT HEARING SUPPORTS THAT CON
CLUSION.

The evidence of claimant* s disability, including his loss of 
earning capacity, as noted in the order under review is also per
suasive THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED.

ORDER
It is ordered that the order of the hearing officer dated

MARCH 9 , 1 973 , IS AFFIRMED.

Claimant's attorney is awarded an additional attorney fee

OF THREE HUNDRED DOLLARS TO BE PAID BY THE STATE ACCIDENT INSURANCE 
FUND.

ft
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WCB CASE NO. 72-2899 SEPTEMBER 25, 1973

MARY WRIGHT, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant's ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

RECITAL

The issues by the hearing officer originated over whether or

NOT THE INDUSTRIAL INJURY CLAIMANT SUSTAINED ON AUGUST 6 , 1 96 9 , HAD
AGGRAVATED AND WHETHER OR NOT THE STATE ACCIDENT INSURANCE FUND 
HAD REJECTED THE CLAIMANT'S CLAIM FOR AGGRAVATION.

The hearing officer found that the claimant's disability as
A RESULT OF THE INDUSTRIAL INJURY, HAD BECOME AGGRAVATED AND THAT 
THE STATE ACCIDENT INSURANCE FUND HAD IN FACT, DENIED THE AGGRAVA
TION C LAI M.

The board on de novo, concurs with the hearing officer's
FINDINGS AND OPINIONS, THAT THE CLAIMANT'S DISABILITY HAD BECOME 
AGGRAVATED BUT, AT THE TIME OF THE HEARING SHE WAS IN FACT, 
MEDICALLY STATIONARY.

The hearing officer then properly made the determination as

TO THE EXTENT OF HER DISABILITY. THE BOARD CONCURS AND AGREES 
WITH THE AWARD OF 48 DEGREES FOR UNSCHEDULED SHOULDER DISABILITY.

ISSUES

The issues before the workmen's compensation board are -

i . The propriety of the hearing officer paying to the
claimant’s counsel an additional attorney fee equal to
2 5 PERCENT OF THE INCREASE IN COMPENSATION AND —

2. The PROPRIETY OF THE STATE ACCIDENT INSURANCE FUND 
(ATTORNEY GENERAL) TO RAISE THE ISSUE INVOLVING THE 
PAYMENT OF ATTORNEY FEES OUT OF THE INCREASED COMPEN
SATION.

DISCUSSION

The workmen's compensation board does not agree with the
CONTENTIONS OF THE RESPONDENT THAT THE STATE ACCIDENT INSURANCE 
FUND (ATTORNEY GENERAL) DOES NOT HAVE AUTHORITY TO PRESENT THIS 
ISSUE TO THE WORKMEN'S COMPENSATION BOARD. THE WORKMEN'S 
COMPENSATION BOARD HAS JURISDICTION OVER ALL MATTERS CONCERNING 
A CLAIM. THE STATE ACCIDENT INSURANCE FUND (ATTORNEY GENERAL)
NOT ONLY HAS THE RESPONSIBILITY TO RAISE ISSUES TO THE WORKMEN'S 
COMPENSATION BOARD BUT HAS AN OBLIGATION TO DO SO WHEREIN IT 
WOULD APPEAR THAT SUCH A RULING WOULD BE AGAINST THE RIGHTS OF 
THE PUBLIC.
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THIS
We compliment the state accident insurance fund for bringing
MATTER TO THE ATTENTION OF THE WORKMEN'S COMPENSATION BOARD.

The board policy at all times is to encourage informal, amiable

and JUST DISPOSITION OF THE ISSUES. TO THIS END AND THESE RULES 
THE STATUTE WILL BE LIBERALLY INTERPRETED SO THAT NO INJUSTICE 
WILL BE PERMITTED IN ANY MATTER SUBJECT TO BOARD JURISDICTION. THE 
PURPOSE OF THESE RULES IS TO ASSIST THE ORDERLY DISPOSITION OF 
CONTESTED ISSUES.

The workmen's compensation board, in order to more efficiently
ADMINISTER THE WORKMEN'S COMPENSATION LAW, ISSUED ADMINISTRATIVE 
POLICY DIRECTIVE 6 -1 9 72 . IT PROVIDES THAT WHEN A HEARING OFFICER 
FINDS A DENIED AGGRAVATION CLAIM COMPENSABLE AND THAT THE CLAIMANT’ S 
CONDITION IS THEN MEDICALLY STATIONARY, HE SHOULD ALSO DETERMINE 
THE EXTENT OF DISABILITY. IN DOING SO, THE HEARING OFFICER IS 
PERFORMING FUNCTIONS NORMALLY PERFORMED BY CLOSING AND EVALUATION. 
DETERMINING EXTENT OF DISABILITY IS NOT NECESSARILY INVOLVED IN 
RULING ON THE PROPRIETY OF THE DENIAL BUT IF THE EVIDENCE IS THERE,
THE HEARING OFFICER SHOULD USE IT TO RATE THE DISABILITY AND AVOID 
THE DELAY INHERENT IN REFERRING THE MATTER TO CLOSING AND EVALUA
TION.

It IS A BOARD POLICY IN CASES LIKE THIS WHICH CONSTITUTE A 
REJECTED AGGRAVATION CLAIM WHERE IT IS ORDERED ACCEPTED AND IN 
ADDITION THERETO, THE EXTENT OF DISABILITY IS DETERMINED, THAT THE 
HEARING OFFICER WILL NOT AWARD A FEE BASED ON THE INCREASED DIS
ABILITY AWARD. THE FEE IN SUCH CASES WILL BE LIMITED TO THE FEE 
SET FOR THE DENIAL OF THE AGGRAVATION CLAIM.

The board recognizes that in unusual and certain circumstances
A FEE MAY BE ALLOWED OUT OF THE ADDITIONAL DISABILITY AWARDED. 
HOWEVER, THIS CASE DOES NOT WARRANT OR JUSTIFY OR CREATE AN 
EXCEPTIONAL CIRCUMSTANCE. IT IS BELIEVED HOWEVER, THAT THE ATTORNEY 
FEE BASED ON THE DENIAL OF FOUR HUNDRED DOLLARS IN THIS INSTANCE IS 
NOT ADEQUATE. THE HEARING OFFICER’S ORDER AS TO THE ATTORNEY FEES 
OUT OF THE CLAIMANT’ S AWARD IS IMPROPER AND THEREFORE REVERSED 
AND SET ASIDE.

ORDER
The hearing officer's order as to the attorney fees out of

THE CLAIMANT’S AWARD IS IMPROPER AND THEREFORE REVERSED AND SET 
ASIDE.

The hearing officer’s order awarding attorney fees in the

AMOUNT OF FOUR HUNDRED DOLLARS PAYABLE BY THE STATE ACCIDENT 
INSURANCE fund is hereby modified and in lieu thereof, the 
ATTORNEY IS AWARDED A REASONABLE ATTORNEY FEE IN THE AMOUNT OF 
SIX HUNDRED DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

The board concurs with the hearing officer in his

AND CONCLUSIONS IN ALL OTHER MATTERS AND ACCORDINGLY 
REMAINING PORTIONS OF HIS ORDER.

FINDINGS 
AFFIRMS THE
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WCB CASE NO„ 73-700 1973SEPTEMBER 25,

MINNIE MARIE FOX, CLAIMANT
GREEN, GRISWOLD AND PIPPIN, CLAIMANT’ S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN’ S 
COMPENSATION BOARD IN THE ABO VE-E NT ITLED MATTER, AND SAID REQUEST 
FOR REVIEW NOW HAVING BEEN WITHDRAWN BY CLAIMANT’ S COUNSEL,

It is therefore ordered that the review now pending before

THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE HEARING OFFICER 
IS FINAL BY OPERATION OF LAW.

WCB CASE NO. 72-3176 SEPTEMBER 25, 1973

«

BEN WILSON, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order 
granting an additional permanent partial disability award of
32 DEGREES, MAKING A TOTAL OF 64 DEGREES FOR UNSCHEDULED DIS
ABILITY BASED ON LOSS OF EARNING CAPACITY, CONTENDING HIS DIS
ABILITY EXCEEDS THAT AWARDED.

ISSUE
What is the extent of claimant’s permanent partial dis

ability?

DISCUSSION
Claimant suffered a back strain January 3 , i 972 , while

EMPLOYED AS A WAREHOUSEMAN. THE INJURY NECESSITATED ONLY CON
SERVATIVE CARE BUT CLAIMANT HAS BEEN ADVISED TO CHANGE OCCUPA
TIONS.

Under the auspices of the department of vocational rehabili
tation, CLAIMANT, AT THE TIME OF HEARING, WAS ATTENDING PORTLAND 
COMMUNITY COLLEGE TAKING BUSINESS ADMINISTRATION AND RECEIVING 
ABOVE-AVERAGE GRADES. CLAIMANT APPEARS TO HAVE A VARIETY OF 
INTERESTS AND APTITUDES AND ADEQUATE MENTAL AND EMOTIONAL 
RESOURCES TO ACHIEVE HIS VOCATIONAL REHABILITATION GOALS.

The claimant is advised that should further counseling or 
ASSISTANCE BE NECESSARY FOR VOCATIONAL READJUSTMENT, THE SERVICES 
OF THE BOARD’S DISABILITY PREVENTION DIVISION ARE AT ALL TIMES 
AVAILABLE TO CLAIMANT IF THE NEED ARISES.

The board concurs with the hearing officer in finding that 
claimant is entitled to a permanent partial disability award
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EQUAL TO 64 DEGREES FOR UNSCHEDULED DISABILITY BASED ON LOSS OF 
EARNING CAPACITY AND HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated march h , i 973 , is

HEREBY AFFIRMED,

WCB CASE NO. 72-1837 SEPTEMBER 25, 1973

CLARENCE H. MELLEN, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT* S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

Claimant seeks board review of a hearing officer’s order

WHICH UPHELD THE DENIAL OF HIS CLAIM FOR BENEFITS BY THE STATE 
ACCIDENT INSURANCE FUND.

ISSUE
Is THERE SUFFICIENT MEDICAL EVIDENCE TO 

DID SUFFER A COMPENSABLE INJURY?

DISCUSSION
Claimant was a 53 year old grinder in a

HAS WORKED MOST OF HIS LIFE AS A MACHINIST.
ON JANUARY 1 7 , 1 972 , HE SUFFERED AN EPISODE 
AND LATER TERMINATED EMPLOYMENT BECAUSE OF A CONTINUING PSYCHO- 
PHYSIOLOGICAL REACTION TO THE SHOP NOISE.

The hearing officer denied the claimant’s claim finding the

EVIDENCE INSUFFICIENT TO CONVINCE HIM A CAUSAL CONNECTION EXISTED.

On de novo review, the board concludes the medical evidence

SUBMITTED BY DRS. JONES AND HODGSON ESTABLISHES THAT CLAIMANT 
DID SUSTAIN A COMPENSABLE INDUSTRIAL INJURY AND THAT HE SHOULD 
BE COMPENSATED ACCORDINGLY.

ORDER
The order of the hearing officer dated January 25, 1973, is

HEREBY REVERSED AND THE STATE ACCIDENT INSURANCE FUND IS ORDERED 
TO ACCEPT SAID CLAIM AND PAY BENEFITS TO WHICH CLAIMANT IS ENTITLED,

Claimant’s counsel is awarded a reasonable attorney fee in

THE SUM OF EIGHT HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND FOR SERVICES AT HEARING AND UPON THIS 
REVIEW.

SUSTAIN THAT CLAIMANT

MACHINE SHOP, WHO 
WHILE SO EMPLOYED 

OF HYPERVENTILATION

%
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1973WCB CASE NO. 71—2385 SEPTEMBER 25,

L. D. WILSON, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant's attys,
R. J. CHANCE, DIRECTOR, WORKMEN" S 
COMPENSATION BOARD, DEFENSE ATTY,

On AUGUST 6 , 1 973 THE CIRCUIT COURT OF MARION COUNTY REMANDED
THE ABOVE ENTITLED MATTER TO THE WORKMEN1 S COMPENSATION BOARD 
FOR CONSIDERATION OF THE REHABILITATION PLAN FOR THE CLAIMANT AND 
FURTHER CONSIDERATION OF EXTENT OF HIS DISABILITY IN LIGHT OF SAID 
REHABILITATION PLAN, IF ANY, AND THE SUCCESS OR FAILURE OF THE SAME.

The evidence of record does not provide the board with the
INFORMATION CONTEMPLATED BY THE COURT AND IT IS THUS NECESSARY 
TO REMAND THE MATTER TO THE HEARINGS DIVISION FOR RECEIPT FROM 
THE PARTIES OF THE EVIDENCE NECESSARY TO COMPLY WITH THE COURT" S 
ORDER, UPON THE RECEIPT OF SUCH EVIDENCE THE HEARINGS DIVISION 
SHOULD CERTIFY THIS EVIDENCE TO THE BOARD FOR ITS USE IN DETERMIN
ING THE EXTENT OF CLAIMANT" S PERMANENT DISABILITY.

It IS SO ORDERED,

WCB CASE NO. 69-1864 SEPTEMBER 25, 1973 

ELLA TINCKNELL, CLAIMANT

This matter is before the workmen" s compensation board
UPON REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS CONTINUING 
JURISDICTION UNDER OWN MOTION POWER GRANTED BY OR S 6 5 6,2 7 8 .

The board, in reviewing the medical reports as submitted by 
THE CLAIMANT, THE TRANSCRIPTS OF THE PRIOR HEARING, AND MEDICAL 
REPORTS INVOLVING THE ORIGINAL INJURY, CONCLUDES THAT CLAIMANT1 S 
PRESENT CONDITION IS NOT RELATED TO THE INDUSTRIAL INJURY,

The board therefore declines at this time upon the state of
THE RECORD TO EXERCISE OWN MOTION JURISDICTION IN THE MATTER,

No NOTICE OF APPEAL IS DEEMED APPLICABLE.

WCB CASE NO. 73-10 SEPTEMBER 25, 1973

WAYNE SNOW, CLAIMANT
B, G. BIRCH, CLAIMANT’ S ATTY.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed BY COMMISSIONERS WILSON AND SLOAN.
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The employer requests board review of a hearing officer's

ORDER GRANTING CLAIMANT 112 DEGREES FOR UNSCHEDULED DISABILITY,
(AN INCREASE OF 96 DEGREES) AND 10 PERCENT LOSS USE OF THE LEFT 
LEG.

ISSUE
What is the extent of claimant's permanent partial dis

ability?

DISCUSSION
Claimant sustained a compensable low back injury august 13,

1 97 0 , WHILE EMPLOYED AS A MACHINIST. CLAIMANT HAD HAD A HERNIATED 
LUMBAR DISC REMOVED IN CONNECTICUT IN 1 96 9 , BUT HAD BEEN PAIN 
FREE UNTIL THE PRESENT ACCIDENT.

Claimant received conservative treatment and returned to

HIS REGULAR EMPLOYMENT IN FEBRUARY OF 1971. DURING THIS TIME HE 
HAD BEEN TAKING 9 TO 12 HOURS OF COLLEGE WORK AT PORTLAND 
COMMUNITY COLLEGE.

In FEBRUARY, 1 972 , CLAIMANT WAS ADVISED BECAUSE OF PERSISTENT 
SYMPTOMS HE SHOULD NOT RETURN TO HIS JOB AS A MACHINIST.
DR. PASQUESI REPORTED THAT THIS WORKMAN WHO WEIGHED 125 POUNDS 
AND WAS 5 FEET FIVE AND ONE—HALF INCHES TALL WOULD HAVE TO FIND 
LIGHTER WORK. DR. SNODGRASS INDICATES LEFT LEG PROBLEMS ARE A 
POSTOPERATIVE RESIDUAL OF THE OLD HERNIATED DISC.

Claimant testified in February of 1972, he was fired from

HIS JOB. THE EMPLOYER TESTIFIED HE WAS LAID OFF DUE TO LACK OF 
WORK. WITH THE ASSISTANCE OF THE DEPARTMENT OF VOCATIONAL 
REHABILITATION, CLAIMANT SECURED A JOB AS A SECRETARY PERFORMING 
GENERAL OFFICE WORK, AT THE OREGON PRIMATE CENTER, EARNING FOUR 
HUNDRED FORTY SEVEN DOLLARS PER MONTH. CLAIMANT STILL HAS 
CONSISTENT BACK PAIN, TAKES MEDICATION DAILY, HAS NO HOPE OF 
RETURNING TO THIS TRADE AS A MACHINIST AND WILL BE HANDICAPPED 
FOR LIFE IN SEEKING EMPLOYMENT.

The hearing officer concluded claimant's ability to compete

ON THE OPEN LABOR MARKET HAD DIMINISHED AND HE WAS ENTITLED TO 
AN AWARD FOR A LOSS OF WAGE EARNING CAPACITY, AND THEREUPON 
ALLOWED A TOTAL AWARD OF 112 DEGREES FOR UNSCHEDULED DISABILITY 
AND 1 5 DEGREES FOR LOSS OF USE OF THE LEFT LEG.

The board, on review, concludes claimant is not entitled

TO ANY AWARD OF COMPENSATION FOR THE LEFT LEG.

The board concludes claimant's award of permanent partial 
disability for unscheduled low back disability is equal TO 80
PERCENT, AN INCREASE OF 64 DEGREES.

ORDER
It is hereby ordered that the order of the hearing officer

ENTERED APRIL 1 2 , 1 973 , IS MODIFIED AS FOLLOWS -
i. Claimant is hereby awarded so degrees for unscheduled

LOW BACK DISABILITY, AN INCREASE OF 64 DEGREES —

%
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4 2. The hearing officer’s award of io percent loss of use

OF THE LEFT LEG IS REVERSED AND CLAIMANT WILL RECEIVE 
NO AWARD of permanent partial disability of the left
LEG.

3. Claimant’s attorneys are hereby awarded reasonable
ATTORNEYS FEES IN THE AMOUNT OF 2 5 PERCENT OF THE 
INCREASED COMPENSATION AWARDED HEREIN.

WCB CASE NO. 72-1415 SEPTEMBER 25, 1973

MARGARET LARSON, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

On AUGUST 2 8 , 1 9 73 , THE FINDINGS OF THE MEDICAL BOARD OF
REVIEW ALLOWING CLAIMANT’S CLAIM FOR OCCUPATIONAL DISEASE 
BENEFITS WAS FILED WITH THE WORKMEN’S COMPENSATION BOARD. THE 
ORDER PROVIDED NO ALLOWANCE FOR ATTORNEY FEES.

On SEPTEMBER 1 4 , 1 973 , CLAIMANT’S ATTORNEYS REQUESTED THE
ALLOWANCE OF AN ATTORNEY FEE PURSUANT TO ORS 6 56 . 3 86 . CLAIMANT’S 
ATTORNEYS ARE ENTITLED TO A REASONABLE FEE FOR THEIR SERVICES 
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

ORDER

Claimant’s attorneys, pozzi, wilson and atchison are hereby
AWARDED A REASONABLE ATTORNEY FEE OF NINE HUNDRED FIFTY DOLLARS, 
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND FOR THEIR SERVICES 
IN ESTABLISHING CLAIMANT’S RIGHT TO COMPENSATION.

WCB CASE NO. 72-3308 SEPTEMBER 25, 1973

ROBERT WOLF, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order
WHICH GRANTED HIM AN ADDITIONAL AWARD OF 10 PERCENT (19.2 DEGREES)
FOR UNSCHEDULED 
ABILITY MAKING A 
CE NT.

LOSS OF AN ARM BY SEPARATION FOR LOW BACK DIS- 
TOTAL PERMANENT PARTIAL DISABILITY AWARD OF 2 5 PER-

ISSUE

What is the extent of claimant’s permanent partial disability?

2 2 9



DISCUSSION
Claimant injured his back may 24, 1 967 , lifting a heavy motor

WHILE WORKING AS A MAINTENANCE ENGINEER FOR THE MILK DIVISION OF 
SAFEWAY STORES, FOR WHOM HE HAD WORKED FOR 2 6 YEARS,

On MARCH 1 7 , 1 970 , CLAIMANT UNDERWENT A LAMINECTOMY, ON 
OCTOBER 2 2 , 1 9 7 1 , HIS CLAIM WAS REOPENED AND HE UNDERWENT A
BILATERAL, TWO-LEVEL FUSION, CLAIMANT RECEIVED A PERMANENT 
PARTIAL DISABILITY AWARD TOTALING 2 5 PERCENT FOR UNSCHEDULED 
BACK DISABILITY, AT HEARING, THE HEARING OFFICER AWARDED AN 
ADDITIONAL 10 PERCENT FOR A TOTAL OF 3 5 PERCENT OF THE MAXIMUM 
ALLOWABLE,

Even though claimant returned to his job, the board finds he
DOES HAVE SIGNIFICANT AND SUBSTANTIAL BACK IMPAIRMENT WHICH 
RESTRICTS HIS PERFORMANCE ON HIS PRESENT JOB, HIS PHYSICAL RESERVE 
HAS BEEN REDUCED AND HIS ABILITY TO FIND OTHER SUITABLE EMPLOYMENT 
THEREBY LESSENED,

The board finds claimant to be highly motivated and deter
mined TO MAKE THE BEST OF HIS MISFORTUNE, AFTER CONSIDERING THE 
MEDICAL EVIDENCE PLUS THE WAGE—LOSS FACTOR, THE BOARD FINDS AND 
CONCLUDES THAT CLAIMANT IS ENTITLED TO AN ADDITIONAL AWARD OF 
1 5 PERCENT FOR UNSCHEDULED LOSS OF AN ARM BY SEPARATION,

ORDER

It is therefore ordered that claimant is granted an additional
AWARD OF 15 PERCENT, MAKING A TOTAL OF 5 0 PERCENT OF THE MAXIMUM 
ALLOWABLE BY STATUTE FOR UNSCHEDULED LOSS OF AN ARM BY SEPARATION,

Counsel for claimant is allowed a fee equal to 2 5 percent

OF THE INCREASED COMPENSATION PAYABLE FROM THE INCREASE AS PAID,

WCB CASE NO. 72-406 SEPTEMBER 25, 1973

EDWARD SCHARTNER, decedent
BABCOCK AND ACKERMAN, BENEFICIARIES’ ATTYS.
ROGER WARREN, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson, moore and sloan.

The employer seeks board review of a hearing officer's order 
WHICH REMANDED THE CLAIM TO THE EMPLOYER FOR ACCEPTANCE AND 
PAYMENT OF BENEFITS,

ISSUE
Was decedent’s work activity on November 29, 1971 

MATERIAL CONTRIBUTING FACTOR TO HIS COLLAPSE AND DEATH 
DAY?

, A
ON THAT
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DISCUSSION
This decedent was employed as a dryer feeder at the roseburg 

LUMBER COMPANY PLYWOOD PLANT, AND SUFFERED A FATAL HEART ATTACK 
ON NOVEMBER 29, 1 97 1 , DECEDENT'S WIDOW AND BENEFICIARY FILED A
CLAIM FOR BENEFITS WHICH WAS DENIED BY THE CARRIER ON BEHALF OF 
THE DEFENDANT—EMPLOYER.

Decedent worked swing shift, had five hours sleep and was

WORKING ON DAY SHIFT ON THE DAY OF THE FATALITY. HIS JOB ON THE 
DRYER WAS EXTREMELY FAST. MID —MORNING A ’ 1 PLUG-UP1 1 OCCURRED 
ON THIS DRYER, IN CLEARING THE 1 * PLUG-UP1 ’ DECEDENT WORKED WITH 
DRYER DOORS OPEN IN HOT CONDITIONS. DECEDENT WAS ’ ’ FLUSHED’ ’ AT 
LUNCHTIME. SHORTLY AFTER LUNCH DECEDENT COLLAPSED AND DIED.

There is no question but that decedent's death occurred

DURING EMPLOYMENT, BUT TO BE COMPENSABLE THE DEATH MUST HAVE 
’ ’ ARISEN OUT OF THE EMPLOYMENT' ’ AS WELL.

Whether the employment materially contributed to his death

IS A MATTER REQUIRING EXPERT MEDICAL OPINION. THE ISSUE CANNOT 
BE DECIDED BY COMPARING OTHER APPELLATE DECISIONS. THE RESULT 
MUST DEPEND UPON THE MEDICAL EVIDENCE IN EACH CASE AS APPLIED 
TO THE FACTS OF THAT CASE.

Since there was no treating physician, the medical opinion

EVIDENCE WAS BASED UPON HYPOTHETICAL STATEMENTS GIVEN TO DRS. 
ANDERSON, GRISWOLD AND ROGERS AT THE TIME EACH WAS DEPOSED.
ALL THREE DOCTORS WERE AGREED THAT THE CAUSE OF THE DECEDENT'S 
DEATH WAS CARDIAC ARRHYTHMIA. DR. ANDERSON AND DR. GRISWOLD WERE 
OF THE OPINION THAT, BASED ON MEDICAL PROBABILITY, THERE WAS A 
DIRECT RELATIONSHIP BETWEEN CLAIMANT'S WORK ACTIVITY ON 
NOVEMBER 29, 1971, AND HIS DEATH ON THAT DATE. DR. ROGERS WAS
OF A CONTRARY OPINION.

The BOARD, ON REVIEW, IS NOT UNANIMOUS IN ITS DECISION IN THIS 
MATTER. THE MAJORITY OF THE BOARD CONCURS WITH THE FINDING OF 
THE HEARING OFFICER THAT LEGAL CAUSATION WAS ESTABLISHED IN THE 
ABSENCE OF ANY DISPUTE REGARDING DECEDENT'S EXERTION OF THE JOB,
THE MEDICAL OPINION EVIDENCE OF DRS. GRISWOLD AND ANDERSON ESTABLISHES 
MEDICAL CAUSATION.

Claimant’s attorney was awarded the maximum
ABSENT A SHOWING OF ' ’ EXCEPTIONAL CIRCUMSTANCES' ' 
BY SECTION (A) OF WCB ADMINISTRATIVE ORDER 3 —1 96 6 . 
ADDITIONAL ATTORNEY FEE IS ALLOWED.

FEE ALLOWABLE 
AS PROVIDED 
THEREFORE NO

ORDER
The order of the hearing officer dated January i 9 , 1973 is

HEREBY AFFIRMED.
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WCB CASE NO. 73-1028 SEPTEMBER 25, 1973

GERALD MCELROY, CLAIMANT
F. P. STAGER, CLAIMANT’S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On SEPTEMBER 2 1 THE BOARD RECEIVED A PETITION FOR RECONSIDERA
TION FROM THE STATE ACCIDENT INSURANCE FUND. IN THE ABOVE-E NT ITLED 
CASE. BASED ON THE STATUTORY CITATIONS RELIED ON BY THE FUND AND 
THE AFFIDAVIT TENDERED IN SUPPORT THEREOF, THE BOARD CONCLUDES 
THE PETITION FOR RECONSIDERATION SHOULD BE GRANTED AND THAT THE 
PARTIES SHOULD THEREUPON FURNISH BRIEFS ON THE ISSUES RAISED IN 
THE PETITION FOR RECONSIDERATION WITHIN 2 0 DAYS OF THE DATE HEREOF.

It IS SO ORDERED.

WCB CASE NO. 72-3514 SEPTEMBER 25, 1973

ALFRED WEST, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT’S ATTYS.
KEITH SKELTON, DEFENSE ATTY.

On AUGUST 1 , 1 97 3 , THE BOARD GRANTED AN EMPLOYER MOTION FOR
A TEMPORARY STAY OF FURTHER PROCEEDINGS IN THE ABOVE ENTITLED 
MATTER AND RESERVED RULING PENDING FURTHER ARGUMENT, ON WHETHER 
THE CLAIMANT MAY TWICE QUESTION THE ADEQUACY OF A DETERMINATION 
ORDER WITHIN THE ONE YEAR APPEAL PERIOD.

From the files and records of the workmen’s compensation

BOARD IT APPEARS THAT CLAIMANT SUFFERED A COMPENSABLE INJURY ON 
APRIL 1 6 , 1 97 0 . PURSUANT TO TWO DETERMINATION ORDERS THE LATEST
BEING DATED MARCH 23 , 1 97 2 , CLAIMANT RECEIVED A TOTAL OF 32 DEGREES
FOR UNSCHEDULED LOW BACK DISABILITY.

He THEREAFTER REQUESTED a HEARING (WCB 72-873) CONTESTING, 
AMONG OTHER THINGS, THE ADEQUACY OF THE PERMANENT DISABILITY 
AWARD.

On SEPTEMBER 2 9 , 1 972 , A HEARING OFFICER RULED ADVERSELY TO
CLAIMANT'S CONTENTION THAT A PSYCHIATRIC CONDITION WAS COMPEN- 
SABLY RELATED TO CLAIMANT’S INDUSTRIAL ACCIDENT, WHICH COLLATER
ALLY INVOLVED A QUESTION OF MEDICAL TREATMENT AND AFFIRMED THE 
AWARD OF PERMANENT DISABILITY.

The matter was subsequently reviewed by the board and the

HEARING OFFICER1 S ORDER WAS AFFIRMED ON JANUARY I 5 , 1 973 , AN
APPEAL OF THE BOARD ORDER IS NOW PENDING IN THE CIRCUIT COURT OF 
DOUGLAS COUNTY.

On DECEMBER 2 1 , 1972, WHILE THE ABOVE MATTERS WERE PENDING,

A SECOND REQUEST FOR HEARING WAS FILED ALLEGING CLAIMANT HAD 
SUFFERED AN AGGRAVATION OF DISABILITY REQUIRING A LAMINECTOMY, 
RESPONSIBILITY FOR WHICH THE EMPLOYER HAD ALLEGEDLY REFUSED TO 
ACCEPT OR DENY, AND THAT IT HAD FAILED TO PAY COMPENSATION WITHIN 
14 DAYS OF NOTICE. THE REQUEST FOR HEARING INFORMED THE HEARINGS 
DIVISION THAT A MEDICAL REPORT WOULD FOLLOW.

%
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At THE HEARING ON THIS REQUEST (WCB 72 -2 514) WHICH WAS HELD 
ON JUNE 1 2 , 1 97 3 , THE EMPLOYER MOVED TO DISMISS THE REQUEST FOR
HEARING ON THE GROUNDS THAT CLAIMANT’ S MEDICAL OPINION SUPPORTING 
THE CLAIM OF AGGRAVATION WAS INSUFFICIENT TO INVEST THE HEARING 
OFFICER WITH JURISDICTION TO CONDUCT A HEARING ON THE MERITS OF 
THE CASE,

The hearing officer agreed, specifically finding the medical

REPORT AND TESTIMONY SUPPLIED AND RELIED ON BY THE CLAIMANT 
INSUFFICIENT TO SUPPORT A CLAIM OF AGGRAVATION, HOWEVER, HE 
REFUSED TO DISMISS THE CLAIMANT’S REQUEST FOR HEARING NOTING 
THAT CLAIMANT WAS STILL WITHIN THE ONE YEAR PERIOD PROVIDED FOR 
APPEALING DETERMINATION ORDERS. HE HELD THAT A REQUEST FOR 
HEARING MADE WITHIN THE ONE YEAR APPEAL PERIOD DID NOT REQUIRE A 
SUPPORTING WRITTEN MEDICAL OPINION PURSUANT TO ORS 6 5 6,2 7 1 EVEN 
IF, IN FACT, THE BASIS OF CLAIMANT'S PRESENT REQUEST FOR HEARING 
INVOLVED A CHANGE IN CLAIMANT'S CONDITION, SUCH AS A NEWLY DIS
COVERED NEED FOR FURTHER TREATMENT AS HERE CONTENDED, AFTER A 
PRIOR REQUEST FOR HEARING HAD BEEN HELD AND CONSIDERED OR EVEN 
BY THE TENOR OF HIS LANGUAGE, IF IT INVOLVED A WORSENING OF SUCH 
CONDITION,,

The employer contends (i) that claimant is entitled to 
ONLY ONE APPEAL OF THE CORRECTNESS OF THE DETERMINATION ORDER 
AND (2 ) THAT THE RULING ON THE MARCH 23, 1973, ORDER IS RES
JUDICATA, (3) THAT CLAIMANT MUST NOW PROCEED ON THE THEORY OF 
AGGRAVATION TO ENFORCE HIS ALLEGED RIGHT TO COMPENSATION,

Dealing with these contentions in reverse order - in the 
CASE OF CECIL B, WHITE SH IE LD WCB 6 9 -64 1 , CLAIMANT AGREED THE 
DETERMINATION ORDER, WHEN ISSUED, WAS CORRECT BUT THAT HE LATER 
NEEDED FURTHER TREATMENT. IT WAS DENIED AND HE REQUESTED A 
HEARING WITHIN THE ONE YEAR PERIOD ALLEGING THE NEED OF FURTHER 
TREATMENT. HE REFUSED TO ATTACK THE DETERMINATION THAT HE 
WAS MEDICALLY STATIONARY WHEN CLOSED AND LIKEWISE REFUSED TO 
PROCEED ON A THEORY OF AGGRAVATION. A HEARING OFFICER DISMISSED 
HIS REQUEST, RULING THAT THE CLAIMANT MUST DO ONE OR THE OTHER.

On REVIEW, THE BOARD REVERSED THE HEARING OFFICER EXPLAINING -

' ’ The procedure prior to January i , I 9 6 6 ( ors 6 5 6.2 84
REPEALED) REQUIRED A CLAIMANT TO SEEK REHEARING WITHIN 6 0 
DAYS OR BE BOUND BY THE CLOSING ORDER. IT WAS FOUND THAT 
MANY REQUESTS FOR REHEARING AND APPEAL WERE FILED DUE TO 
THE WORKMAN'S UNCERTAINTY ABOUT HIS CONDITION IMMEDIATELY 
FOLLOWING CLAIM CLOSURE. IN THE LEGISLATIVE PROCESS THE 
TIME FOR CHALLENGING CLAIM CLOSURE UNDER ORS 6 5 6.2 6 8 WAS 
EXTENDED TO A FULL YEAR, THE CONCEPT WAS NOT ONE OF 
REQUIRING A CLAIMANT TO PROVE THAT THE ORDER WAS IN ERROR 
BY EVIDENCE OF THE CLAIMANT'S CONDITION AS OF THAT DATE.
THE TEST IS WHETHER THE ORDER WAS PROPER BY THE EVIDENCE 
AS OF THAT DATE AS AMPLIFIED BY THE CLAIMANT' S EXPERIENCE 
WITHIN ONE YEAR FROM THE DATE OF THAT ORDER. A CLAIM COULD 
BE PROCESSED AS ONE FOR AGGRAVATION WITHIN THAT PERIOD BUT 
THE CLAIMANT IS NOT REQUIRED TO DO SO IN ORDER TO ESTABLISH 
THE RIGHT TO HEARING, THE HEARING, IN THIS INSTANCE, SHOULD 
HAVE PROCEEDED UPON THE MERITS OF WHETHER THE CLAIM SHOULD 
BE REOPENED. THE HEARING OFFICER WAS NOT MADE AWARE OF THIS 
LEGISLATIVE HISTORY.'' (EMPHASIS SUPPLIED) THUS CLAIMANT 
MAY PROCEED ON EITHER THEORY DURING THE ONE YEAR APPEAL 
PERIOD.
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Concerning contention no. 2 — the doctrine of res judicata
HAS LIMITED APPLICABILITY IN WORKMEN* S COMPENSATION CASES.

’’The doctrine of res judicata is limited in its operation

WHEN SOUGHT TO BE APPLIED TO MAN’S PHYSICAL CONDITION WHICH 
CONSTANTLY CHANGES AND UNDER A STATUTE WHICH PROVIDES THAT 
WEEKLY PAYMENTS MAY BE REVIEWED AND ENDED, DIMINISHED OR 
INCREASED AS THE FACTS WARRANT. ’ ’

HOUG V. FORD MOTOR CO. , 288 MICH478, 285 NW 2 7 ( 1 9 3 9).

’’An ORDER OR DECREE NOT APPEALED, OR ONE AFFIRMED ON 
APPEAL GRANTING OR DENYING A PETITION FOR A MODIFIED COMPENSATION, 
CONSTITUTES A FINAL DETERMINATION OF THE RIGHT TO COMPENSATION 
ON THE DATE OF THE ORDER, AND IS RES JUDICATA AS TO THE ISSUE 
DETERMINED, BUT DOES NOT PRECLUDE FURTHER PROCEEDINGS BASED ON 
A CHANGE OF CONDITION SINCE THE DATE OF THE AWARD. ’’

’’It does not preclude further proceedings based on a
CHANGE OF CONDITIONS SINCE THE DATE OF THE AWARD, SINCE THE COM
MISSION CANNOT ADJUDGE THAT THERE WILL BE NO FURTHER DISABILITY. 
CONSEQUENTLY A PROCEEDING FOR ADDITIONAL COMPENSATION ON THE 
GROUND OF A CONTINUING DISABILITY IS NOT CONSIDERED AS A COLLATERAL 
ATTACK ON A JUDGMENT DENYING ADDITIONAL COMPENSATION1*. CJS 
WORKMEN* S COMPENSATION 874

The EMPLOYER RECOGNIZES AND ADMITS IN HIS ARGUMENT FOR THE 
STAY OF PROCEEDINGS THAT ”WHAT THE CLAIMANT’S ATTORNEY IS 
ATTEMPTING TO DO IN THIS CASE IS TO PUT IN EVIDENCE MEDICAL AND 
TESTIMONY WHICH CHANGES THE SITUATION AFTER THE DETERMINATION 
ORDER OF MARCH 23 , 1 972 **. CLAIMANT IS NOT COLLATERALLY ATTACK
ING THE MARCH 2 3 , 1 9 72 ORDER BUT INSTITUTING FURTHER PROCEEDINGS
BASED ON A CHANGE IN CONDITIONS SINCE THE DATE OF THE AWARD. THUS 
THE DOCTRINE OF RES JUDICATA DOES NOT BAR FURTHER HEARING.

If CLAIMANT IS TO BE NOW PRECLUDED FROM PROCEEDING TO 
HEARING, IT MUST BE ON THE BASIS THAT EMPLOYERS SHOULD BE PRO
TECTED FROM A ’ ’ MULTIPLICITY OF SUITS* * .

The policy which forbids a multiplicity of suits is designed

TO PREVENT MORE THAN ONE SUIT GROWING OUT OF THE SAME SUBJECT 
MATTER OF LITIGATION AND T° REQUIRE PARTIES TO SETTLE THEIR 
CONTROVERSIES IN A SINGLE SUIT, IF PRACTICABLE. HARTFORD ACCIDENT 
AND INSURANCE CO. V. WEEKS DRUG STORE, TEX CIV. APR. , 161 S. W.
2D 153 ( ) THE KEY PHRASE IS, OF COURSE, * * IF PRACTICABLE. * ’
IT WAS NOT PRACTICABLE FOR CLAIMANT TO HAVE BROUGHT THE INSTANT 
QUESTION BEFORE THE HEARING OFFICER IN THE EARLIER CASE BECAUSE 
THE NEED FOR SURGERY WAS NOT THEN APPARENT,

Construing the facts most strongly in favor of the claimant 
FOR THE PURPOSE OF DECIDING THIS ISSUE, THE CLAIMANT CAN FOR THE 
FIRST TIME PROVE, BASED ON HIS EXPERIENCE WITHIN ONE YEAR FROM 
THE DATE OF THE DETERMINATION ORDER, THAT THE CLAIM WAS PRE
MATURELY CLOSED AND THAT HE IS IN NEED OF FURTHER MEDICAL TREAT
MENT.

If claimant is entitled to further medical treatment now,
HE IS ALSO NOW ENTITLED TO ENFORCE HIS RIGHT TO RECEIVE TREATMENT, 
WITHOUT REGARD TO THE FACT THAT HE MAY HAVE SOUGHT TO ENFORCE
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SOME OTHER RIGHT CONCERNING HIS CLAIM BEFORE HIS PRESENT PROBLEM 
REVEALED ITSELF.

We conclude the hearing officer correctly ruled that
CLAIMANT IS ENTITLED TO A HEARING IN THIS MATTER REGARDLESS OF 
THE LACK OF ADEQUATE SUPPORTING MEDICAL OPINION AND REGARDLESS 
OF THE FACT THAT A PRIOR HEARING HAS BEEN CONDUCTED IN THIS CASE.

ORDER
The temporary stay of further proceedings entered by the 

BOARD ON AUGUST 1 , I 973 , IS HEREBY DISSOLVED AND THE MATTER IS 
REMANDED TO THE HEARING OFFICER FOR COMPLETION OF THE HEARING 
IN ACCORDANCE WITH HIS RULING.

WCB CASE NO. 73-8 SEPTEMBER 26, 1973

ELSIE SCHMIDT, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT1 S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On SEPTEMBER 19, 1973, CLAIMANT, THROUGH HER ATTORNEY
ALLAN H. COONS, MOVED FOR RECONSIDERATION OF THE BOARD'S 
SEPTEMBER 1 7 , 1 973 , ORDER ON REVIEW.

The BOARD HAS CONSIDERED CLAIMANT'S MOTION AND ARGUMENT 
IN SUPPORT THEREOF AND CONCLUDES THE MOTION SHOULD BE DENIED.

ORDER
It is therefore ordered that the motion for reconsideration

IS DENIED.

WCB CASE NO. 72—3018 
WCB CASE NO. 73-564

SEPTEMBER 26, 1973 
SEPTEMBER 26, 1973

DELORIS F. JOHNSON, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On SEPTEMBER 1 4 , 1 9 73 , THE STATE ACCIDENT INSURANCE FUND
MOVED THE BOARD FOR RECONSIDERATION OF THIS ORDER IN THE ABOVE 
ENTITLED MATTER ENTERED ON SEPTEMBER 5 , 1 97 3 .

The board has considered the fund's motion and concludes
THE MOTION SHOULD BE DENIED.

On SEPTEMBER 1 4 , 1 973 , THE CLAIMANT, ACTING THROUGH HER
ATTORNEY ALLAN H. COONS MOVED THE BOARD TO RECONSIDER THE AMOUNT 
OF ATTORNEY FEES AWARDED BY ITS ORDER. IN SUPPORT OF THE MOTION 
MR. COONS SUPPLIED A RECAPITULATION OF HIS ACTIVITIES IN REPRESENT
ING CLAIMANT. THE FUND FILED A RESPONSE ON SEPTEMBER 1 9 , 1 973 ,
OPPOSING AN ADDITIONAL FEE.
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The BOARD, BEING NOW FULLY ADVISED CONCLUDED CLAIMANT'S 
ATTORNEY IS ENTITLED TO A FEE OF ONE THOUSAND DOLLARS RATHER 
THAN SEVEN HUNDRED DOLLARS AS ALLOWED BY THE ORDER OF 
SEPTEMBER 5 , 1 973 ,

ORDER
The motion of the state accident insurance fund for 

RECONSIDERATION, IS DENIED, IN LIEU OF THE ATTORNEY'S FEE 
AWARDED BY THE BOARD* S ORDER ON REVIEW DATED SEPTEMBER 5 , 1 973 ,
CLAIMANT'S ATTORNEY, ALLAN H, COONS IS HEREBY AWARDED A FEE OF 
ONE THOUSAND DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE 
FUND IN ADDITION TO AND NOT OUT OF THE CLAIMANT* S COMPENSATION 
AWARDED ABOVE, FOR HIS SERVICES AT THE HEARING AND ON THIS APPEAL.

WCB CASE NO. 68-561 SEPTEMBER 26, 1973

ELMER KIRKENDALL, CLAIMANT
WALSH, CHANDLER AND WALBERG, CLAIMANT'S ATTYS,
MCNUTT, GANT AND ORMSBEE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

On OCTOBER 2 1 , 1 9 6 6 , CLAIMANT WAS A 5 8 YEAR OLD AUTO MECH
ANIC EMPLOYED BY STAMPER’S J AND J TIRE SERVICE AS A FRON END 
ALIGNMENT SPECIALIST.

While so employed, he suffered a compression fracture of
THE FIRST LUMBAR VERTEBRA. BECAUSE OF A SERIOUS PREEXISTING 
CEREBROVASCULAR INSUFFICIENCY CLAIMANT COULD NOT UNDERGO A 
SPINAL FUSION WHICH WOULD REDUCE THE PRESENT IMPAIRMENT OF 
SPINAL FUNCTION.

Because claimant could not undergo the surgery, his claim

WAS CLOSED ON SEPTEMBER 1 8 , 1 96 7 WITH AN AWARD OF PERMANENT
PARTIAL DISABILITY EQUAL TO 2 5 PERCENT LOSS OF AN ARM BY SEPARA
TION FOR UNSCHEDULED DISABILITY.

Claimant requested a hearing and upon hearing the award

WAS INCREASED TO 144 DEGREES OF A MAXIMUM OF 192 DEGREES FOR 
UNSCHEDULED DISABILITY. CLAIMANT THEN REQUESTED REVIEW SEEKING 
ADDITIONAL PERMANENT DISABILITY COMPENSATION. UPON REVIEW THE 
BOARD CONCLUDED THE CASE HAD BEEN INSUFFICIENTLY DEVELOPED IN 
LIGHT OF THEN RECENT COURT OPINIONS AND REMANDED THE MATTER TO 
THE HEARING OFFICER FOR ISSUANCE OF A FURTHER ORDER CONSISTENT 
WITH THE NEW COURT OPINIONS AND ADDITIONAL EVIDENCE RECEIVED.

Upon further hearing the hearing officer granted claimant

PERMANENT TOTAL DISABILITY COMPENSATION,

The employer thereupon requested this review contending

CLAIMANT IS NOT PERMANENTLY AND TOTALLY DISABLED.

The record establishes that after closure claimant returned
TO WORK AS A MECHANIC, BUT WAS TERMINATED IN DECEMBER OF 196 8 
BECAUSE HE COULD PRODUCE ONLY ABOUT ONE HALF THE WORK HE DID
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BEFORE THE INJURY. HE HAS NOT ATTEMPTED TO USE HIS REMAINING 
PHYSICAL CAPACITY IN ANY SORT OF GAINFUL EMPLOYMENT OTHER THAN 
TO DO HANDYMAN TYPE WORK AROUND TWO RENTAL UNITS WHICH HE OWNS.

As A FAVOR TO A FRIEND WHO OPERATES A SERVICE STATION AND 
SOMETIMES FOR OTHER FRIENDS, HE OCCASIONALLY APPLIES HIS 
MECHANICAL EXPERTISE TO THE DIAGNOSIS OF MECHANICAL PROBLEMS IN 
AUTOMOBILES AT THE STATION AND ELSEWHERE. HE HAS NEVER CHARGED 
FOR THIS SERVICE NOR ATTEMPTED TO USE IT GAINFULLY IN ANY SYSTEM
ATIC WAY. ALTHOUGH CLAIMANT HAS ONLY FIVE PLUS YEARS OF EDUCATION, 
HE HAS BEEN SELF EMPLOYED AS A MECHANIC IN THE PAST. HE HAS NOT 
ATTEMPTED ANY SELF EMPLOYMENT NOR HAS HE APPLIED FOR WORK WITH 
ANY SHOPS SINCE HE LEFT STAMPERS IN DECEMBER OF I 96 8 . HE IS NOW 
DRAWING DISABILITY BENEFITS FROM SOCIAL SECURITY AS WELL AS
workmen's compensation benefits.

To AWARD PERMANENT TOTAL DISABILITY TO A WORKMAN, UNLESS 
HE IS A ' ' STATUTORY PERMANENT TOTAL1’ HE MUST PROVE THAT HE IS 
PERMANENTLY INCAPACITATED FROM REGULARLY PERFORMING ANY WORK 
AT A GAINFUL AND SUITABLE OCCUPATION. THE COURTS HAVE RULED 
THAT THE PHRASE ’ ’ . . . INCAPACITATED FROM REGULARLY PERFORMING
ANY WORK . . . ’’ DOES NOT MEAN UTTER AND ABJECT HELPLESSNESS.
AN AWARD OF PERMANENT TOTAL DISABILITY MAY BE MADE IF THE DIS
ABILITY IS SUCH THAT THE WORKMAN ’ ’ . . . CAN PERFORM NO SERVICES
OTHER THAN THOSE WHICH ARE SO LIMITED IN QUALITY, DEPENDABILITY,
OR QUANTITY THAT A REASONABLY STABLE MARKET FOR THEM DOES NOT 
EXIST . . . ’ ’ COOPER V. PUBLISHERS PAPER COMPANY, 3 OR APP 4 1 5
( 1 9 7 0) .

In THE LATER CASE OF SWANSON V. WESTPORT LUMBER COMPANY 
ET AL, 4 OR APP 417 (1971) THE COURT AMPLIFIED ITS THINKING ON
THIS SUBJECT BY RECOGNIZING THE ’ ’ ODD LOT DOCTRINE1’ AND ITS 
COROLLARY BURDEN OF PROOF RULE. IT HELD THAT TOTAL DISABILITY 
AWARDS MAY BE GRANTED TO WORKMEN WHO, WHILE NOT ALTOGETHER 
INCAPACITATED FOR WORK, ARE SO HANDICAPPED THAT THEY WILL NOT 
BE EMPLOYED IN ANY WELL KNOWN BRANCH OF THE LABOR MARKET.

The claimant has the burden of proving that such condition
EXISTS. HOWEVER, IF THE WORKMAN’S EVIDENCE OF DEGREE OF OBVIOUS 
PHYSICAL IMPAIRMENT, COUPLED WITH OTHER FACTORS SUCH AS CLAIMANT’S 
MENTAL CAPACITY, EDUCATION, TRAINING, OR AGE, PLACES CLAIMANT 
PRIMA FACIE IN THE ODD-LOT CATEGORY, THE BURDEN IS ON THE EMPLOYER 
TO SHOW THAT SOME KIND OF SUITABLE WORK IS REGULARLY AND CONTINU
OUSLY AVAILABLE TO THE CLAIMANT.

It SHOULD BE CAREFULLY NOTED THAT A PRIMA FACIE SHOWING OF 
INABILITY TO GAIN OR HOLD EMPLOYMENT IN ANY WELL KNOWN BRANCH 
OF THE LABOR MARKET DOES NOT NECESSARILY REQUIRE AN AWARD OF 
PERMANENT TOTAL DISABILITY IT ONLY PERMITS IT. THEREFORE, IN 
SOME CASES, EVEN THOUGH A WORKMAN IS NOT EMPLOYABLE IN THE 
GENERAL LABOR MARKET, HE MAY NOT BE PERMANENTLY AND TOTALLY 
DISABLED.

The case of surratt v. gunderson bros. engineering corp. ,
2 5 9 OR 6 5 ( 1 9 7 1 ) ESTABLISHES THAT ONE MUST LOOK AT THE PARTICULAR
CIRCUMSTANCES OF THE INDIVIDUAL WORKMAN IN QUESTION IN DETERMINING 
WHETHER HE HAS ANY (AS THAT TERM HAS BEEN DEFINED) EARNING 
CAPACITY LEFT.

The evidence establishes that claimant probably has
SIGNIFICANT EARNING CAPACITY REMAINING. CLAIMANT CONTENDS NO
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ONE WILL. EMPLOY HIM. THAT MAY BE TRUE OR IT MAY NOT. SINCE HE 
HAS NOT SOUGHT WORK, THE QUESTION IS STILL OPEN.

The RECENT CASE OF DEATON V. SAIF, 97 OR ADV SH 126,-----OR
APP-----( 1 973 ) EMPHASIZES THAT THE ELEMENT OF MOTIVATION TO
RETURN TO WORK MUST BE ESTABLISHED BY THE CLAIMANT ... "UNLESS 
THE TRIER OF THE FACT CAN SAY THAT REGARDLESS OF MOTIVATION THIS 
MAN IS NOT LIKELY TO BE ABLE TO ENGAGE IN GAINFUL AND SUITABLE 
EMPLOYMENT.'1 CLAIMANT HAS NOT SOUGHT GAINFUL WORK AND THE 
BOARD CAN ONLY SPECULATE AS TO THE ’ 1 . . . GENUINENESS OF HIS
CLAIMED (TOTAL DISABILITY) AS COMPARED TO THE POSSIBLE ATTRACTION 
OF CONTINUED DISABILITY AND THE INCOME IT BRINGS WITHOUT THE 
NECESSITY OF LABOR, ' ' SURRATT SUPRA, AT PAGE 80. UNDER THESE 
CIRCUMSTANCES THE BOARD CONCLUDES CLAIMANT IS NOT PERMANENTLY 
AND TOTALLY DISABLED. AN AWARD OF 144 DEGREES OF A MAXIMUM OF 
192 DEGREES WILL PROPERLY COMPENSATE CLAIMANT FOR HIS LOSS OF 
EARNING CAPACITY.

The remaining issues raised by the employer need not be
DISCUSSED.

ORDER
The order of the hearing officer dated February is, 1973, is

REVERSED AND THE ORDER OF THE HEARING OFFICER DATED JANUARY 1 1 , 
1971, IS HEREBY REINSTATED IN ITS ENTIRETY.

WCB CASE NO. 72-3224 SEPTEMBER 26, 1973

ROBERT M. LENO, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
MIZE, KRIESIEN, FEWLESS, CHENEY AND KELLEY,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a hearing officer’s order which

SUSTAINED A DETERMINATION ORDER ALLOWING 10 PERCENT (32 DEGREES) 
FOR UNSCHEDULED LOW BACK DISABILITY.

ISSUE
What is the extent of claimant’s permanent partial dis

ability?

DISCUSSION
Claimant is 22 years of age and sustained a lumbosacral

SPRAIN ON AUGUST 6 , 1971. HE RECEIVED A PERMANENT PARTIAL DIS
ABILITY AWARD OF 32 DEGREES FOR UNSCHEDULED DISABILITY.

Claimant responded to conservative treatment and has

MINIMAL IMPAIRMENT. HE HAS NOW PASSED THE GED HIGH SCHOOL EQUIV
ALENCY TEST AND IS SUCCESSFULLY PERFORMING ON A JOB.

%
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Considering the minimal, impairment, his age, education,
INTELLIGENCE AND TRAINABILITY, CLAIMANT SHOULD SUFFER NO FURTHER 
LOSS OF EARNING CAPACITY,

The board concurs with the hearing officer that claimant’s

DISABILITY IS COMMENSURATE WITH THE 32 DEGREES AWARDED,

ORDER
The order of the hearing officer dated April i o , 1973, is

HEREBY AFFIRMED.

WCB CASE NO, 72-1077 SEPTEMBER 26, 1973

JOHN ALBANO, CLAIMANT
EVA, SCHNEIDER AND MOULTRIE, CLAIMANT’S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a hearing officer's

WHICH AWARDED CLAIMANT AN ADDITIONAL PERMANENT PARTIAL 
ABILITY AWARD OF 2 8 DEGREES, ALLEGING HE IS PERMANENTLY 
TOTALLY DISABLED,

ISSUE
Did claimant prove a compensable aggravation?

DISCUSSION
On OCTOBER 1 4 , 1 96 8 CLAIMANT WAS STRUCK IN THE CHEST BY 

A PIPE AND KNOCKED AGAINST HIS TRUCK, HIS CLAIM WAS ACCEPTED AND 
PURSUANT TO TWO DETERMINATION ORDERS AND A STIPULATED ORDER 
DATED SEPTEMBER 2 0 , 1 9 7 1 , RECE IVED A TOTAL OF 5 2 DEGREES FOR
UNSCHEDULED DISABILITY, CLAIMANT THEREAFTER FILED AN AGGRAVATION 
CLAIM WHICH THE STATE ACCIDENT INSURANCE FUND DENIED. CLAIMANT 
REQUESTED A HEARING.

The hearing officer was of the opinion claimant had suffered 
an aggravation of claimant’s preexisting ARTHRITIS and allowed

ADDITIONAL PERMANENT PARTIAL DISABILITY.

The record reflects numerous medical inconsistencies, dr. 
RINEHART BEGAN TREAT ING CLAIM ANT IN MAY, 1 9 7 0 , AND IT WAS HIS 
OPINION CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED FROM THAT 
DAY ON. HOWEVER, CLAIMANT HAD BEEN WORKING AT HIS REGULAR JOB, 
MISSING ONLY TWO WEEKS FROM WORK FOLLOWING THE INJURY SOME 19 
MONTHS PREVIOUS. CLAIMANT QUIT WORK IN SEPTEMBER, 1 970 , BUT 
THIS WAS DUE TO A FOOT INFECTION UNRELATED TO THE INDUSTRIAL 
INJURY.

Dr. marxer and dr. mcgreevey both opined claimant was not
PRECLUDED FROM BEING EMPLOYED AND THAT HIS MOTIVATION TO RETURN 
TO WORK WAS ’ ' NIL’ ' .

ORDER
DIS
AND
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The totality of the believable evidence establishes that,
ON THE MERITS, CLAIMANT HAS NOT PROVED AGGRAVATION OF THE DIS
ABILITY RESULTING FROM A COMPENSABLE INJURY,

ORDER

The order of the hearing officer, dated February 20, 1973
IS HEREBY REVERSED,

WCB CASE NO. 72-2380 SEPTEMBER 26, 1973

WILLIAM RIBACK, deceased
POZZI, WILSON AND ATCHISON, BENEFICIARIES* ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY BENE F,

Reviewed by commissioners wilson and moore.

The beneficiary requests board review of a hearing officer's
ORDER WHICH UPHELD THE STATE ACCIDENT INSURANCE FUND1 S DENIAL 
OF HER CLAIM FOR WIDOW* S BENEFITS,

ISSUES

1 , Was decedent’s death on june 1 9 , 1972 caused by 
WORK—RELATED STRESS OR EXERTION?

2. Was THERE ** LEGAL CAUSATION* ’ ?

DISCUSSION

The workman in question sustained a myocardial infarction
ON JULY 8 , 1 97 0 , WHILE WORKING AS A TRUCK DRIVER AND FURNITURE
DELIVERY MAN, A CLAIM FOR COMPENSATION WAS ACCEPTED BY THE 
STATE ACCIDENT INSURANCE FUND, AFTER CONVALESCING HE RETURNED 
TO WORK FOR THE SAME EMPLOYER AT THE SAME WAGES, BUT AS A 
SALESMAN AND MANAGER INSIDE THE FURNITURE STORE, HE WORKED IN 
THIS CAPACITY UNTIL JUNE 1 7 , 1 972 WHEN HE WENT ON VACATION, ON
JUNE 19, 1972, WHILE DANCI NG WITH HIS WIFE ON VACATION, HE COL
LAPSED AND DIED, THE WIDOW’S CLAIM FOR COMPENSATION WAS SUBSE
QUENTLY DENIED.

At hearing, the hearing officer upheld the denial.

To ESTABLISH A VALID CLAIM IN THIS INSTANCE, LEGAL CAUSATION 
MUST BE ESTABLISHED. PROOF OF LEGAL CAUSATION REQUIRES THAT 
CLAIMANT SHOW DECEDENT EXERTED HIMSELF IN HIS JOB. THIS HAS NOT 
BEEN DONE. THE RECORD CLEARLY REFLECTS DECEDENT’S DEATH OCCURRED 
FROM VENTRICULAR FIBRILLATION ATTENDANT UPON THE EXERTION OF 
DANCING WHICH WAS NOT RELATED TO HIS EMPLOYMENT,

The board therefore concurs with the findings and conclusions
OF THE HEARING OFFICER AND AFFIRMS HIS ORDER.

ORDER

The order of the hearing officer dated February 21, 1973
IS HEREBY AFFIRMED.
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WCB CASE NO. 72-2633 SEPTEMBER 26, 1973

$

CHARLES BURNHAM, CLAIMANT
MARTIN T. WINCH, CLAIMANT'S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY*
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a hearing officer's order

DISMISSING HIS REQUEST FOR HEARING.

ISSUE
Has the claimant supported his claim for aggravation with

A WRITTEN OPINION FROM A PHYSICIAN THAT THERE WERE REASONABLE 
GROUND S FOR TH E C LAI M, AS REQUIRED BY ORS 656.271 (1)?

DISCUSSION
A DETERMINATION ORDER OF JUNE 1 4 , 1 9 7 2 , AWARDED CLAIMANT

PERMANENT PARTIAL DISABILITY,

Claimant accepted an advance lump sum payment precluding

A HEARING ON THE DETERMINATION ORDER.

Claimant, by his attorney’s letter dated September 28, 1972,
REQUESTED A HEARING TO INCREASE TEMPORARY TOTAL DISABILITY AND 
PERMANENT PARTIAL DISABILITY. THE FUND NOTIFIED CLAIMANT THAT 
A CLAIM FOR HEARING ON THE DETERMINATION ORDER WAS PRECLUDED BY 
ACCEPTANCE OF ADVANCE LUMP SUM AWARD AND THAT THE REQUEST FOR 
AN AGGRAVATION CLAIM WAS NOT SUPPORTED BY WRITTEN MEDICAL 
OPINION AND WAS THEREFORE DENIED.

The hearing officer sustained the fund's motion to dismiss
THE CLAIMANT'S REQUEST FOR HEARING ON AGGRAVATION ON THE GROUNDS 
THAT THE MEDICAL REPORTS SUBMITTED FAILED TO PRESENT REASONABLE 
GROUNDS FOR THE CLAIM AS REQUIRED BY ORS 6 5 6,2 7 1 AND LARSON V.
SCD, 2 5 1 OR 4 7 8 .

The BOARD, ON DE NOVO REVIEW, AGREES THAT THE MEDICAL 
REPORTS SUBMITTED FAIL TO SATISFY THE CONDITION PRECEDENT TO THE 
RIGHT TO HAVE A HEARING ON THE CLAIM FOR AGGRAVATION.

ORDER
The order of the hearing officer dated march 23 , 1 973 is

HEREBY AFFIRMED.

2 4 1



WCB CASE NO. 73-206 1973SEPTEMBER 26,

GUY ALLEN, CLAIMANT
BROWN AND BURT, CLAIMANT1 S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant suffers physical impairment to his right knee.
HE ALLEGES THAT THIS IMPAIRMENT WAS CAUSED BY A TRUCK ACCIDENT 
IN WHICH CLAIMANT SUSTAINED COMPENSABLE INJURY. THE HEARING 
OFFICER. FOUND THAT THE ACCIDENT DID NOT CAUSE THE KNEE IMPAIRMENT. 
CLAIMANT SEEKS REVIEW OF THAT DECISION.

After de novo review of the evidence, the board concurs in
THE HEARING officer’s FINDINGS AND IN THE REASONS HE EXPRESSED 
IN HIS ORDER FOR REACHING THAT CONCLUSION.

ORDER

It IS ORDERED THAT THE ORDER OF THE HEARING OFFICER DATED 
MAY I, 1 973 , BE AFFIRMED.

WCB CASE NO. 72-433 SEPTEMBER 27, 1973

LURA HAUGEN, CLAIMANT
WHEELOCK, RICHARDSON, NIEHAUS, BAINES 
AND MURPHY, CLAIMANT’S ATTYS.
GEARIN, LANDIS AND AEBI, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a hearing officer’s order on

REMAND WHICH SET ASIDE HIS PREVIOUS AWARD OF PERMANENT TOTAL 
DISABILITY ALLOWING CLAIMANT ONLY PERMANENT PARTIAL DISABILITY 
INSTEAD.

ISSUE

What is the extent of claimant’s permanent disability?

DISCUSSION

The hearing officer found the differences between claimant’s

DEMEANOR AS A WITNESS AND HER DEMEANOR WHILE SHE WAS BEING 
SURREPTITIOUSLY PHOTOGRAPHED BY AN INVESTIGATOR, HIGHLY REVEALING 
OF HER TRUE DISABILITY. HAVING PERSONALLY OBSERVED THE CLAIMANT 
AT THE HEARING, THE HEARING OFFICER HAS AN ADVANTAGE IN JUDGING 
THE TRUE SIGNIFICANCE OF THESE DIFFERENCES IN DEMEANOR. BASED ON 
THESE REVELATIONS PLUS OTHER EVIDENCE OF RECORD, HE FOUND SHE 
WAS NOT PERMANENTLY AND TOTALLY DISABLED.
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After reviewing the record, including the films, the board

CAN FIND NO REASON TO DISTURB THE FINDINGS, OPINION OR ORDER OF 
THE HEARING OFFICER, HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated march 15,

HEREBY AFFIRMED,
1973 IS

WCB CASE NO, 72-2875 SEPTEMBER 27, 1973

CHARLES M. HURT, CLAIMANT
ROD KIRPATRICK, CLAIMANT'S ATTY,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's order
WHICH AFFIRMED THE DETERMINATION ORDER OF 1 0 PERCENT (32 DEGREES) , 
CONTENDING HIS DISABILITY EXCEEDS THAT AWARDED.

ISSUE
of claimant’s permanent disability?

DISCUSSION
A COMPENSABLE strain to his middle and 

LOWER BACK WHILE LIFTING MATERIALS IN THE COURSE OF HIS EMPLOY
MENT AS A CONSTRUCTION LABORER AT THE FREMONT BRIDGE SITE,

Due to the heavy labor involved, claimant was advised to 
SEEK LIGHTER WORK. HE IS CURRENTLY ENROLLED IN A SMALL ENGINE 
REPAIR COURSE AT PORTLAND COMMUNITY COLLEGE AND SEEMS DETERMINED 
TO WORK DESPITE THE LIMITATIONS IMPOSED UPON HIM BY THIS INJURY.

The board considers the hearing officer's analysis of the
CASE BOTH THOROUGH AND COMPETENT AND HEREBY ADOPTS HIS ORDER 
AS ITS OWN,

# w HAT IS THE EXTENT

(LAIMANT SUSTAINED

ORDER
The order of

HEREBY AFF1R MED.
THE HEARING OFFICER DATED APRIL 9, 1973 IS
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WCB CASE NO. 73-1435 SEPTEMBER 28, 1973

PENNY L. BLANK, CLAIMANT
GAL-TON AND POPICK, CLAIMANT' S ATTYS.
MERLIN MILLER, DEFENSE ATTY.

On SEPTEMBER 27, 1 973 , THE BOARD RECEIVED A STIPULATION
JOINED IN BY CLAIMANT AND THE EMPLOYER TO DISMISS THE REQUEST 
FOR REVIEW FILED IN THE ABOVE —E NT ITLED MATTER WITHOUT PREJUDICE,

The board being now fully advised in the premises, hereby
ORDERS THAT CLAIMANT'S REQUEST FOR REVIEW IS DISMISSED WITHOUT 
PREJUDICE,

WCB CASE NO. 72-3255 OCTOBER 2, 1973

DALE BURGESS, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests review of a hearing officer’s order
AFFIRMING EXTENT OF DISABILITY ALLOWED BY THE EVALUATION 
DIVISION OF THE BOARD,

ISSUE
What is the extent of claimant’s permanent disability?

DISCUSSION
The board would adopt the opinion of the hearing officer as 

its own except to note that we see no special significance in the
MENTAL HEALTH SERVICE’S REPORT OF REPEATED LAMINECTOMIES AND 
FUSIONS WHICH THE HEARING OFFICER FOUND WORTHY OF PARTICULAR NOTE,

The claimant has, in fact, had a multilevel laminectomy
AND FUSION AND THIS MAY ACCOUNT FOR THE HISTORY RECORDED BY THE 
MENTAL HEALTH SERVICE,

With this observation made, the board would affirm the order

OF THE HEARING OFFICER.

ORDER
The order of the hearing officer DATED MARCH 23 , 1 973 IS

AFFIRMED.

%
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SAIF CLAIM NO. SA 926386 OCTOBER 2, 1973

FLOYD W. PENSE, CLAIMANT
ALEXANDER SCHNEIDER, CLAIMANT’S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's order

ENTERED PURSUANT TO ORS 656,278.

ISSUE
What is the extent of claimant's permanent disability?

DISCUSSION
Claimant was injured in i 962 and received an award of

PERMANENT TOTAL D 1SABILITY IN 1 96 5 .
In 1 9 7 2 , THE BOARD, AFTER RECEIVING INFORMATION THAT CLAIMANT 

HAD BEEN GAINFULLY EMPLOYED FOR A SUBSTANTIAL PERIOD OF TIME, ON 
ITS OWN MOTION REFERRED THE MATTER TO THE HEARINGS DIVISION FOR 
EVIDENCE TAKING AND A RECOMMENDATION ON THE ISSUE OF PRESENT 
PERMANENT DISABILITY.

On OCTOBER 1 3 , 1 972 THE BOARD ORDERED CLAIMANT'S PERMANENT
TOTAL DISABILITY DISCONTINUED. IN LIEU THEREOF HE WAS GRANTED A 
TOTAL OF 166 DEGREES FOR VARIOUS SCHEDULED AND UNSCHEDULED DIS
ABILITIES.

Pursuant to ors 656.278 claimant requested a hearing, he 
HAS THUS HAD TWO OPPORTUNITIES TO PRESENT HIS CASE. IN SPITE OF 
HIS CONTENTIONS, THE RECORD CLEARLY ESTABLISHES CLAIMANT IS NOT 
PERMANENTLY AND TOTALLY DISABLED FROM HIS INJURY. HE WORKED AS 
A SECURITY GUARD WALKING EIGHT MILES PER DAY ON CONCRETE FLOORS 
AND STAIRWAYS AND WAS TERMINATED ONLY FOR REASONS OTHER THAN 
DISABILITY AFTER 1 8 MONTHS CONTINUOUS EMPLOYMENT. DURING THIS 
PERIOD CLAIMANT DISHONESTLY CONTINUED TO REPORT TO THE FUND THAT 
HE HAD NC INCOME DURING THIS PERIOD AND THUS CONTINUED TO RECEIVE 
FULL PERMANENT TOTAL DISABILITY BENEFIT MONTHLY PAYMENTS.

The facts speak for themselves as to denying continuation

OF PERMANENT TOTAL DISABILITY. THE PERMANENT PARTIAL DISABILITY 
AWARD OF 166 DEGREES SHOULD BE AFFIRMED.

Because of the claimant's dishonest and fraudulent conduct,
THE FUND WILL BE ALLOWED TO CREDIT THE AMOUNT OF MONEY PAID THE 
CLAIMANT DURING THE 1 8 MONTHS HE WORKED AS A SECURITY GUARD AGAINST 
THE PERMANENT PARTIAL DISABILITY AWARD HE WILL RECEIVE.

ORDER
The order of the hearing officer dated February 22 , 1973

ALLOWING CLAIMANT - 1

(1) 5 0 PERCENT LOSS FUNCTION OF AN ARM FOR UNSCHEDULED
DISABILITY.
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(2 ) 2 5 PERCENT LOSS FUNCTION OF THE RIGHT LEG AND,

(3 ) 6 0 PERCENT LOSS FUNCTION OF THE LEFT LEG FOR A TOTAL
OF 1 6 6 DEGREES,

IS HEREBY AFFIRMED.

The state accident insurance fund is hereby authorized to

CREDIT THE COMPENSATION PAID CLAIMANT DURING HIS 18 MONTH EMPLOY
MENT AS A SECURITY GUARD AGAINST THE PERMANENT PARTIAL DISABILITY 
LIABILITY AFFIRMED BY THIS ORDER.

WCB CASE NO. 72-3054 OCTOBER 2, 1973

LEONA F. BRISTOR, CLAIMANT
JAMES W. POWERS, CLAIMANT'S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a hearing officer's order affirm
ing THE DETERMINATION ORDER ISSUED IN HER CLAIM.

ISSUE
Is CLAIMANT ENTITLED TO ADDITIONAL TEMPORARY OR PERMANENT 

DISABILITY COMPENSATION?

DISCUSSION
This 4 3 year old mill worker was struck across the breasts

BY A BOARD DURING THE COURSE OF HER EMPLOYMENT. SHE HAS BEEN 
SEEN BY FIVE DOCTORS, NONE OF WHOM REPORT OBSERVABLE INJURY AT 
THIS TIME.

The board concurs with the hearing officer that the claimant 
FAILED TO PROVE ADDITIONAL TEMPORARY DISABILITY OR PERMANENT 
DISABILITY RESULTING FROM THE INDUSTRIAL INJURY IN QUESTION.

ORDER
The ORDER OF THE HEARING OFFICER DATED APRIL 5 , 1 97 3 IS HEREBY

AFFIRMED.

%
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WCB CASE NO. 72-2878 OCTOBER 2, 1 973

LEONARD H. BAUER, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS.
MCMENAMIN, JONES, JOSEPH AND LANG, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests review of a hearing officer's order allow
ing COMPENSATION FOR THE PRESENT WORSENING OF CLAIMANT'S PRE
EXISTING SPONDYLITIS. THE BASIC ISSUE ON REVIEW IS WHETHER THE 
WORSENING OF CLAIMANT'S RHEUMATOID SPONDYLITIS IS A COMPENSABLE 
CONSEQUENCE OF CLAIMANT'S INDUSTRIAL ACCIDENTS.

DISCUSSION

Among other things, the employer objects to the hearing 
officer's ruling that the employer has the burden of proving 
claimant's worsening was spontaneous.

The hearing officer stated —

* * Under these circumstances it is the posture of the
HEARING OFFICER THAT WHEN CLAIMANT HAS MADE A PRIMA 
FACIE CASE BY EITHER AN INCREASE IN DISABILITY OR AN 
INCREASED NEED FOR MEDICAL CARE AND TREATMENT DEFENDANT 
THEN HAS THE BURDEN OF GOING FORWARD WITH EVIDENCE 
THE WORSENING WAS SPONTANEOUS.**

A PRIMA FACIE CASE CANNOT BE MADE MERELY BY SHOWING A 
WORSENED CONDITION. THE ALL IMPORTANT ELEMENT OF CAUSAL CON
NECTION MUST ALSO BE SHOWN. WITHOUT ALL ELEMENTS OF COMPENSA
BILITY ESTABLISHED BY THE CLAIMANT, THE EMPLOYER HAS NO ** BURDEN 
OF PROOF*'. THE CLAIMANT'S CASE WILL FAIL REGARDLESS OF WHETHER 
THE EMPLOYER PUTS ON EVIDENCE THAT THE WORSENING WAS SPONTANEOUS 
OR NOT.

While we conclude the hearing officer erred in his statement 
OF THE LAW, WE AGREE WITH HIS ULTIMATE CONCLUSION THAT THE 
EMPLOYER IS LIABLE FOR THE TREATMENT CLAIMANT HAS RECEIVED FOR 
HIS SPONDYLITIS.

In i larson's workmen's compensation law, section 12.20,
PROFESSOR LARSON DISCUSSES THE TIME HONORED * * THE EMPLOYER TAKES 
A WORKMAN AS HE FINDS HIM1 * PHRASE.

The rule, more fully stated, provides -

* ' Preexisting disease or infirmity of the employee does not
DISQUALIFY A CLAIM UNDER THE 'ARISING OUT OF EMPLOYMENT* 
REQUIREMENT IF THE EMPLOYMENT AGGRAVATED, ACCELERATED, OR 
COMBINED WITH THE DISEASE OR INFIRMITY TO PRODUCE THE DEATH 
OR DISABILITY FOR WHICH COMPENSATION IS SOUGHT. * *

The board is persuaded by the medical opinions of drs, church
AND JONES THAT THE PRESENT WORSENING OF THE CLAIMANT'S SPONDYLITIS 
IS A COMPENSABLE CONSEQUENCE OF THE ORIGINAL INJURY.
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It is legally immaterial, that the worsening did not occur 
IMMEDIATELY FOLLOWING THE ACCIDENTS. CLAIMANT HAS SUFFERED AN 
AGGRAVATION OF HIS DISABILITY SINCE THE LAST AWARD OF COMPENSATION 
WITHIN THE MEANING OF THE OREGON WORKMEN’S COMPENSATION LAW 
AND THE ORDER OF THE HEARING OFFICER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated march 20, 1973 is
AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney fee in

THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72-1921 OCTOBER 2, 1973

SETH W. CLINE, CLAIMANT
KEITH D. SKELTON, CLAIMANT’S ATTY,
MIZE, KR1ESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This is a claim for aggravation of low back injury of October

2 9 , 1 9 6 9 . CLAIMANT RECEIVED 32 DEGREES FOR UNSCHEDULED LOW
BACK D ISABILITY AND CLAIM WAS CLOSED JUNE 30, 1973.

ISSUE

Has CLAIMANT PROVED AGGRAVATION OF THE OCTOBER 2 9 , 1 96 9 
INJURY?

DISCUSSION

Claimant has had chronic knee and low back problems prior 
TO THE INDUSTRIAL INJURY. THE MEDICAL OPINION THAT THERE WAS 
AGGRAVATION WAS FOUNDED ON AN ERRONEOUS HISTORY THAT CLAIMANT 
HAD NO PREVIOUS BACK PROBLEMS. THEREFORE, AN ADEQUATE MEDICAL 
OPINION REQUIRED TO SUSTAIN AN AGGRAVATION CLAIM IS LACKING. IT 
IS MORE LIKELY THAT THE BACK CONDITION IS CAUSED BY THE UNRELATED 
KNEE PROBLEM AND BACK CONDITION PRIOR TO THE 1 96 9 INDUSTRIAL 
INJURY RATHER THAN AN AGGRAVATION OF THE 1 96 9 INJURY. WE AGREE 
WITH THE RULING OF THE HEARING OFFICER AND CONCLUDE HIS ORDER 
SHOULD BE AFFIRMED.

ORDER

The ORDER OF THE HEARING OFFICER DATED MARCH 2 7 , 1 973 IS
AFFIRMED.
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WCB CASE NO. 72-1405 OCTOBER 2, 1973

WILLIAM B. HUEY, CLAIMANT
HACHLER AND RIDGWAY, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore,

ISSUE
Is claimant entitled to additional permanent disability?

DISCUSSION
Upon its own de novo review of the record the board concludes

THE FINDINGS AND OPINION OF THE HEARING OFFICER ARE CORRECT AND 
HIS ORDER SHOULD BE AFFIRMED,

ORDER
The order of the HEARING OFFICER DATED MARCH 1 6 , 1 973 , IS 

HEREBY AFFIRMED,

WCB CASE NO. 72-2871 OCTOBER 2, 1973

4 LAWRENCE G. THOMPSON, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On JUNE 1 9 , 1 973 , CLAIMANT REQUESTED BOARD REVIEW OF A 
HEARING OFFICER’S ORDER DATED JUNE I, 1 973 . THAT REQUEST FOR 
REVIEW IS NOW PENDING.

The CLAIMANT AND THE STATE ACCIDENT INSURANCE FUND HAVE 
AGREED TO SETTLE AND COMPROMISE THEIR DISPUTE IN ACCORDANCE WITH 
THE TERMS OF THE STIPULATION WHICH IS ATTACHED HERETO AS 
EXHIBIT ' ' A’ ’ .

The BOARD, BEING NOW FULLY ADVISED, CONCLUDES THE AGREEMENT 
IS FAIR AND EQUITABLE TO BOTH PARTIES.

ORDER
It IS THEREFORE ACCORDINGLY ORDERED THAT THE STIPULATION BE 

EXECUTED ACCORDING TO ITS TERMS.

The request for review now pending before the board is
HEREBY DISMISSED.

STIPULATION
It IS HEREBY STIPULATED BY AND BETWEEN MR. LAWRENCE G. 

THOMPSON AND HIS ATTORNEY RICHARD NOBLE AND THE STATE ACCIDENT 
INSURANCE FUND THROUGH R. KENNEY ROBERTS, ASSISTANT ATTORNEY 
GENERAL OF ATTORNEYS FOR CLAIMANT. CLAIMANTS CLAIM WAS CLOSED
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BY A SECOND DETERMINATION ORDER MAILED ON OCTOBER 6 , 1 972 AWARD
ING CLAIMANT PERMANENT PARTIAL DISABILITY IN THE AMOUNT OF 20 
PERCENT UNSCHEDULED DISABILITY. CLAIMANT REQUESTED A HEARING 
AND A HEARING WAS HELD BEFORE HEARINGS OFFICER PAGE PFERDNER ON 
DECEMBER 26, 1972. AS A RESULT OF THE AFORESAID HEARING AN
OPINION ORDER ISSUED ON JUNE 1 , 1 973 AWARDING CLAIMANT AN ADDI
TIONAL 10 PERCENT FOR UNSCHEDULED DISABILITY. MAKING A TOTAL 
AWARD OF 3 0 PERCENT UNSCHEDULED DISABILITY. CLAIMANT REQUESTED 
REVIEW OF THIS OPINION AND ORDER BY THE WORKMEN’S COMPENSATION 
BOARD.

It is hereby stipulated and agreed that this matter shall be
COMPROMISED AND SETTLED SUBJECT TO THE APPROVAL OF THE WORKMEN’ S 
COMPENSATION BOARD BY THE STATE ACCIDENT INSURANCE FUND PAYING 
AND MR. THOMPSON RECEIVING AN ADDITIONAL 5 PERCENT OF THE MAXIMUM 
ALLOWED FOR UNSCHEDULED DISABILITY. FOR THIS INCREASED COMPENSA
TION CLAIMANT AGREES TO WITHDRAW HIS REQUEST FOR REVIEW. THE 
INCREASED COMPENSATION MAKES A TOTAL AWARD OF 3 5 PERCENT OF THE 
MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY.

It is FURTHER STIPULATED THAT RICHARD noble, claimant's 
ATTORNEY BE AND HEREBY IS AWARDED AN ATTORNEYS FEE EQUAL TO 
2 5 PERCENT OF THE INCREASE COMPENSATION NOT TO EXCEED FIFTEEN 
HUNDRED DOLLARS SAID FEE TO BE A LEIN UPON AND PAYABLE OUT OF 
SAID AWARD.

WCB CASE NO, 72-3499 OCTOBER 3, 1973

PAULINE K. KERNAN, CLAIMANT
FRANKLIN, BENNETT, DES BRISAY AND 
JOLLES, CLAINANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

The state accident insurance fund seeks board review of a
HEARING OFFICER’S ORDER FINDING CLAIMANT HAD SUFFERED AN AGGRAVA 
TION AND GRANTED AN AWARD OF PERMANENT TOTAL DISABILITY.

DISCUSSION

Initially, claimant filed a claim for a back injury which was
ACCEPTED AND PROCESSED AS AN INDUSTRIAL INJURY. A DETERMINATION 
ORDER ISSUED OCTOBER 1 9 , 1 97 0 INDICATING THE DATE OF INJURY OF 
DECEMBER 1 , 1 96 9 AND AW ARD ING TO CLAI M ANT 3 2 DEGREES FOR UN
SCHEDULED MID BACK DISABILITY AND 0 DEGREES FOR LOSS OF EARNING 
CAPACITY.

Thereafter, claimant filed claim for aggravation with the

STATE ACCIDENT INSURANCE FUND WHICH WAS DENIED. SHE THEN RE
QUESTED A HEARING,

The claimant's attorney and the state accident insurance
FUND DEALT WITH THE CASE AS ONE INVOLVING WHETHER OR NOT THERE 
WAS AN AGGRAVATION OF AN INDUSTRIAL INJURY. THE HEARING OFFICER 
CONCLUDED CLAIMANT HAD SUFFERED AN OCCUPATIONAL DISEASE RATHER 
THAN AN INDUSTRIAL INJURY AND PROCEEDED TO HEAR THE CASE ON THE 
ISSUE OF THE AGGRAVATION OF AN OCCUPATIONAL DISEASE AND THE 
EXTENT OF DISABILITY. THE EVIDENCE INDICATES HER ONLY PHYSICAL
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DISABILITY IS DORSAL PAIN. THE HEARING OFFICER, ASSUMING HER 
ADAPTABILITY WAS LIMITED BY HER AGE, GRANTED HER PERMANENT TOTAL 
DISABILITY.

The board believes the record has been incompletely and
INSUFFICIENTLY DEVELOPED BY THE PARTIES AS TO EVIDENCE OF THE 
LOSS OF EARNING CAPACITY OF THE CLAIMANT. THE MATTER SHOULD BE 
REMANDED TO THE HEARING OFFICER FOR FURTHER DEVELOPMENT OF THE 
RECORD AND RECONSIDERATION OF ALL ISSUES PREVIOUSLY CONSIDERED.
IN THE INTERIM, THE ORDER OF THE HEARING OFFICER DATED APRIL I I ,
1 973 WILL REMAIN IN FULL FORCE AND EFFECT.

ORDER
Pursuant to ors 656.29s, this matter is hereby remanded to 

THE HEARING OFFICER FOR FURTHER EVIDENCE AND RECONSIDERATION BY 
THE HEARING OFFICER OF THE CLAIMANT* S LOSS OF EARNING CAPACITY. 
THE PRIOR ORDER OF THE HEARING OFFICER SHALL REMAIN IN EFFECT 
UNTIL SUPERSEDED BY THE HEARING OFFICER'S SUBSEQUENT ORDER.

#

WCB CASE NO. 72-2165 OCTOBER 4, 1 973

KENNETH E. NELSON, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
MIZE, KRIESIEN, FEWLESS, CHENEY AND KELLEY,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a hearing officer’s order deny
ing HIS AGGRAVATION CLAIM FOR AN INDUSTRIAL INJURY OF DECEMBER 30,
1 9 6 6 .

ISSUE
Has claimant suffered an aggravation of the December 30,

1 96 6 INDUSTRIAL INJURY?

DISCUSSION
The hearing officer denied this claim basically because he

DISTRUSTED CLAIMANT’S CREDIBILITY AND FELT IT HAD TAINTED THE 
HISTORIES WHICH DOCTORS BERSELLI AND SERES RECEIVED. HE SUS
PECTED, WITHOUT EVIDENCE, THAT CLAIMANT HAD SUFFERED A SUBSEQUENT 
ACCIDENT.

The board concludes claimant has suffered an aggravation.
DR. SERES' REVIEW OF THE X—RAYS WHICH WERE TAKEN RECENTLY COM
PARED TO X—RAYS TAKEN ON 1 96 9 DEMONSTRATE A RATHER DRAMATIC 
CHANGE FOR THE WORSE. THAT CLAIMANT HAS SUFFERED AN OBJECTIVE 
WORSENING IS ALSO SUPPORTED BY DR. BERSELLI1 S FINDINGS OF NERVE 
ROOT COMPRESSION. THE CLAIM SHOULD HAVE BEEN ALLOWED.

The defendant's vigorous defense from September 13, 1972
THROUGH FEBRUARY 9 , 1 973 , CONSTITUTES A DE FACTO DENIAL AND THUS
CLAIMANT IS ENTITLED TO ATTORNEY'S FEES BOTH FOR THE HEARING AND 
THIS REVIEW.
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ORDER
%

The order of the hearing officer is reversed and the 
claimant’s claim for aggravation is hereby remanded to the 
EMPLOYER FOR PAYMENT OF COMPENSATION UNTIL THE CLAIM IS AGAIN 
CLOSED PURSUANT TO ORS 656.268.

Counsel for claimant is to receive a fee of five hundred
DOLLARS FOR THE HEARING AND ONE HUNDRED FIFTY DOLLARS FOR THIS 
REVIEW TO BE PAID BY THE EMPLOYER.

WCB CASE NO. 72—3065 OCTOBER 4, 1973

MILDRED MITCHELL, CLAIMANT
MCMENAMIN, JONES, JOSEPH AND LANG,
claimant’s ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order
ALLOWING HER CERTAIN COMPENSATION FOR PERMANENT PARTIAL DIS
ABILITY, CONTENDING SHE IS PERMANENTLY AND TOTALLY DISABLED DUE 
TO SCHEDULED AND UNSCHEDULED INJURIES.

ISSUE
What is the extent of claimant’s permanent partial dis

ability?

DISCUSSION
The board has carefully reviewed the record submitted on

REVIEW AND FINDS ITSELF IN COMPLETE AGREEMENT WITH THE FINDINGS 
AND CONCLUSIONS OF THE HEARING OFFICER. HIS ORDER SHOULD BE 
AFFIRMED,

ORDER
The order of the hearing officer DATED MARCH I , I 973 IS 

AFFIRMED.

WCB CASE NO. 72-2432 OCTOBER 9, 1973

HOMER BELL, CLAIMANT
BEM1S, BREATHOUWER AND JOSEPH, 
CLAIMANT’S ATTYS.
MIZE, KRIESIEN, FEWLESS, CHENEY 
AND KELLEY, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.
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The EMPLOYER REQUESTS BOARD REVIEW OF A HEARING OFFICER'S 
ORDER WHICH GRANTED CLAIMANT AN ADDITIONAL PERMANENT PARTIAL 
DISABILITY AWARD OF 122 DEGREES, MAKING A TOTAL OF 144 DEGREES, 
CONTENDING THE AWARD IS NOT SUPPORTED BY THE EVIDENCE.

ISSUE
What is the extent of claimant’s permanent partial dis

ability.

DISCUSSION
Claimant sustained a low back injury January i 9 , i 97 i , when

HE SLIPPED AND FELL ON A WET FLOOR WHILE EMPLOYED AS A BAKER BY
Albertson’s inc. a determination order granted a permanent
PARTIAL DISABILITY AWARD OF 32 DEGREES FOR UNSCHEDULED DISABILITY. 
CLAIMANT APPEALED THAT ORDER AND UPON HEARING A HEARING OFFICER 
GRANTED HIM AN ADDITIONAL 112 DEGREES.

Claimant is a small man but while he was employed as a

BAKER, HE WAS LIFTING SACKS OF FLOUR WEIGHING 100 POUNDS. THE 
MEDICAL EVIDENCE INDICATES CLAIMANT CANNOT RETURN TO THIS KIND 
OF EMPLOYMENT.

Claimant has limited education and his only other work
EXPERIENCE WAS IN CONSTRUCTION WORK FROM WHICH HE IS ALSO PRE
CLUDED.

The PSYCHOLOGICAL REPORT 
EVALUATIONS INDICATE CLAIMANT 
ANXIETY TENSION REACTION WITH 
IN QUESTION.

After having considered the record before it, the board
CONCURS WITH THE HEARING OFFICER’S FINDINGS AND THAT CLAIMANT’S 
DISABILITY IS EQUIVALENT TO 14 4 DEGREES OF A MAXIMUM OF 320 
DEGREES FOR UNSCHEDULED LOW BACK DISABILITY. HIS ORDER SHOULD 
BE AFFIRMED.

AND VOCATIONAL REHABILITATION 
EXHIBITS A MODERATELY SEVERE 
DEPRESSION ENHANCED BY THE INJURY

ORDER
The ORDER OF THE HEARING OFFICER DATED MARCH 1 , 1 973 , IS 

HEREBY AFFIRMED.

Claimant’s counsel is awarded a reasonable

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 71-1087 OCTOBER 10, 1973 
WCB CASE NO. 71-2336 OCTOBER 10, 1973

ATTORNEY FEE 
BY THE EMPLOYER,

ARTHUR N. DAHLSTROM, CLAIMANT
BLACK, KENDALL, TREMAIN, BOOTHE AND 
HIGGINS, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

The above entitled 
a hearing involving the

MATTER WAS HERETOFORE THE SUBJECT OF 
COMPENSABILITY of a claim for hearing
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LOSS ALLEGEDLY ARISING OUT OF AND IN THE COURSE OF HIS EMPLOY
MENT,

On MAY 2 2, 1972, AN ORDER OF THE HEARING OFFICER WAS ENTERED 
FINDING THE CLAIM NONCO M PE NS AB LE,

The order of the hearing officer was rejected by the claimant

THEREBY CONSTITUTING AN APPEAL TO A MEDICAL BOARD OF REVIEW, IN 
ADDITION, THE CLAIMANT REQUESTED CERTIFICATION TO THE CIRCUIT COURT 
OF A LEGAL ISSUE NOT TO BE DECIDED BY THE MEDICAL BOARD OF REVIEW,

On JANUARY 2 , 1 9 73 , THE FINDINGS OF THE MEDICAL BOARD OF REVIEW 
WERE RECEIVED BY THE WORKMEN* S COMPENSATION BOARD BUT WERE NOT 
FILED AS FINAL BECAUSE THE APPEAL TO THE CIRCUIT COURT HAD NOT BEEN 
CONCLUDED, THE CIRCUIT COURT RULED ON MAY 4 , 1 973 , THAT THE CASE
BE REMANDED 1 *----------- - FOR ENTRY OF AN ORDER ALLOWING COMPENSATION
TO THE CLAIMANT IN ACCORDANCE WITH THE FINDINGS OF THE MEDICAL 
BOARD OF REVIEW, EITHER FROM THE STATE ACCIDENT INSURANCE FUND, 
SUCCESSOR TO THE STATE INDUSTRIAL ACCIDENT COMMISSION AS INSURER 
OF HARRIS OIL COMPANY PRIOR TO JULY I , 1 9 6 7 , OR TIME OIL COMPANY 
THE EMPLOYER FOR CLAIMANT FROM 1 96 9 TO JANUARY, 197 1 - - — T * ,

In accordance with that order, the board remanded the matter

TO THE HEARINGS DIVISION FOR FURTHER PROCEEDINGS CONCERNING WHICH 
EMPLOYER SHOULD BE CHARGED WITH THE OCCUPATIONAL DISEASE.

On OCTOBER 1 , 1 973 , THE HEARING OFFICER, BASED UPON THE
EVIDENCE AND LAW, FOUND THAT COMPENSATION SHOULD BE PAID BY 
TIME OIL COMPANY,

Pursuant to ors 6 5 6,8 1 4 , the findings and associated narrative

REPORTS WHICH ARE ATTACHED HERETO AS EXHIBIT * T A* 1 , ARE FILED 
AND DECLARED FINAL AS OF THE DATE OF THIS ORDER,

WCB CASE NO. 72-2679 OCTOBER 10, 1973

RAY MARTIN, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a hearing officer’s order

WHICH AFFIRMED THE DETERMINATION ORDER AWARDING CLAIMANT 64 
DEGREES FOR UNSCHEDULED LOW BACK DISABILITY CONTENDING HE IS 
PERMANENTLY AND TOTALLY DISABLED.

ISSUE

What is the extent of claimant’s permanent disability?

DISCUSSION

Claimant sustained

EMPLOYED AS A WELDER. 
UNDERWENT A MYELOGRAM

A LOW BACK INJURY JUNE 1 0 , 1 970 WHILE
HE WAS TREATED CONSERVATIVELY AND LATER 
WHICH INDICATED NERVE ROOT COMPRESSION
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AT L5, S-1 . NO SURGERY HAS BEEN PERFORMED BECAUSE OF AN UNRELATED
PROBLEM OF DIABETES.

Claimant* s employment record prior to injury was rather
SPOTTY. THE VOCATIONAL COUNSELING EXTENDING OVER THE PERIOD OF 
A YEAR WAS TERMED UNSUCCESSFUL. A VOLUMINOUS MEDICAL HISTORY 
REFLECTED WRIST AND ANKLE FRACTURES, GALL BLADDER SURGERY,
INJURY TO THREE FINGERS OF THE RIGHT HAND, INJURIES INVOLVED IN A 
CAR ACCIDENT, PLUS A PROBLEM WITH ALCOHOLISM, WITH THIS BACK
GROUND, IT IS ALMOST IMPOSSIBLE TO ESTIMATE THE PERMANENT LOSS 
OF WAGE EARNING CAPACITY SUFFERED BY CLAIMANT THAT COULD BE 
ATTRIBUTED TO HIS INDUSTRIAL INJURY.

As STATED IN THE DEATON CASE, * * EVIDENCE OF MOTIVATION TO 
SEEK AND WORK AT GAINFUL EMPLOYMENT IS NECESSARY TO ESTABLISH 
A PRIMA FACIE CASE OF ODD-LOT STATUS IF THE INJURIES, EVEN THOUGH 
SEVERE, ARE NOT SUCH THAT THE TRIER OF FACT CAN SAY THAT REGARDLESS 
OF MOTIVATION THIS MAN IS NOT LIKELY TO ENGAGE IN GAINFUL AND 
SUITABLE EMPLOYMENT. THE BURDEN OF PROVING ODD-LOT STATUS RESTS 
UPON THE CLAIMANT. * *

The board, on review, concurs with the findings and conclu
sions OF THE HEARING OFFICER THAT CLAIMANT* S PERMANENT PARTIAL 
DISABILITY DOES NOT EXCEED 64 DEGREES AWARDED PURSUANT TO ORS 
656.268.

ORDER

The ORDER OF THE HEARING OFFICER DATED MARCH 2 9 , 1 97 3 IS 
AFFIRMED.

WCB CASE NO. 72-2965 OCTOBER 10, 1973

ZELLA BAXTER, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT* S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The state accident insurance fund requests board review of 
A HEARING OFFICER* S FINDING THAT THE CLAIMANT’S CLAIM HAD BEEN 
PREMATURELY CLOSED AND THAT SHE IS ENTITLED TO FURTHER MEDICAL 
CARE AND COMPENSATION.

ISSUE

Is CLAIMANT ENTITLED TO FURTHER MEDICAL CARE AND COMPENSA
TION FOR HER INDUSTRIAL INJURY?

DISCUSSION

Upon its own de novo review of the record, the
ITSELF IN AGREEMENT WITH THE FINDINGS AND OPINION OF 
OFFICER AND HEREBY ADOPTS HIS ORDER AS ITS OWN. HIS 
BE AFFIRMED IN ITS ENTIRETY.

BOARD FINDS 
THE HEARING 
ORDER SHOULD
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ORDER
The ORDER OF THE HEARING OFFICER DATED APRIL 3 , 1973 IS 

HEREBY AFFIRMED.

Claimant* s counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 72-642 OCTOBER 10, 1973

DANNIE MILLER, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT* S ATTYS.
ROGER R. WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer’
AFFIRMING AN AWARD OF 15 DEGREES LOSS FUNCTION OF THE 
AND INCREASING HIS UNSCHEDULED DISABILITY AWARD TO 240 
CONTENDING HE IS PERMANENTLY AND TOTALLY DISABLED.

ISSUE
What is the extent of claimant’s permanent disab

DISCUSSION
Claimant was a 37 year old lumber carrier driver who

SUFFERED A LOW BACK INJURY ON AUGUST 29, 1970 WHEN HIS CARRIER 
TURNED OVER. CLAIMANT UNDERWENT A LUMBAR LAMINECTOMY AT 
L4 —5 , WITH D ISC EXCIS ION ON JANUARY 3 0 , 1 97 1 . BY A CLOS ING AND 
EVALUATION DETERMINATION ORDER MAILED MARCH 3 , 1 9 72 , CLAIMANT
WAS AWARDED 6 4 DEGREES UNSCHEDULED DISABILITY FOR LOW BACK 
DISABILITY AND 15 PERCENT PARTIAL LOSS OF THE LEFT LEG. CLAIMANT 
REQUESTED A HEARING SEEKING PERMANENT TOTAL DISABILITY. BASED 
ON THE EVIDENCE SUBMITTED THE HEARING OFFICER FOUND CLAIMANT’S 
UNSCHEDULED DISABILITY EQUAL TO 24 0 DEGREES AND AFFIRMED HIS 
SCHEDULED LEFT LEG DISABILITY AWARD OF 15 DEGREES.

We agree basically with the hearing officer’s findings but
IT APPEARS TO THE BOARD THAT CLAIMANT’S COMPLAINTS ARE TO A 
MATERIAL EXTENT, BEING CONSCIOUSLY RATHER THAN SIMPLY EMOTIONALLY 
EXAGGERATED AND THAT IN LIGHT OF THE RECENT CASE OF DEATON V.
SAIF, 97 OR ADV SH 126, THAT THE PERMANENT PARTIAL DISABILITY 
AWARD OF 15 DEGREES OF LOSS FUNCTION OF THE LEFT LEG AND 24 0 
DEGREES OR 75 PERCENT UNSCHEDULED LOW BACK DISABILITY, CORRECTLY 
COMPENSATES CLAIMANT FOR HIS RESIDUAL DISABILITY.

ORDER
The order of the hearing officer dated march 12, 1973 is

HEREBY AFFIRMED.

S ORDER 
LEFT LEG 
DEGREES,

ILITY7
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WCB CASE NO. 72-2592 OCTOBER 11, 1973

4

LEONARD BALFOUR, CLAIMANTPOZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan,

The state accident insurance fund requests board review of
A HEARING OFFICER’S DENIAL OF ITS MOTION TO DISMISS THE CLAIMANT’S 
REQUEST FOR HEARING ON A SECOND DETERMINATION ORDER, IT CONTENDS 
THE HEARING OFFICER ERRED IN USING THE HEARING PROCEDURE TO CORRECT 
THE LACK OF A PERMANENT DISABILITY AWARD RATHER THAN REQUIRING 
THE AGENCY TO CORRECT THE PROBLEM INTERNALLY.

The fund does not attack the hearing officer’s finding that
THE CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED,

ISSUE

Did the hearing officer err in hearing claimant’s appeal of
THE SECOND DETERMINATION?

DISCUSSION
Claimant was compensably injured

CLAIM WAS FIRST CLOSED ON NOVEMBER 7,
16 DEGREES FOR UNSCHEDULED DISABILITY 
LOSS VISION OF THE LEFT EYE.

On OCTOBER 1 2 , 1 9 7 0 , THE UNSCHEDULED DISABILITY AWARD WAS
INCREASED TO 160 DEGREES BY A HEARING OFFICER OF THE BOARD.

Thereafter a claim for aggravation was made and on 
AUGUST 1 1 , 1 972 , A HEARING OFFICER FOUND CLAIMANT' S CONDITION 
HAD MEDICALLY WORSENED AND ORDERED THE STATE ACCIDENT INSURANCE 
FUND TO SUBMIT THE CLAIM TO THE BOARD'S CLOSING AND EVALUATION 
DIVISION FOR REEVALUATION OF THE EXTENT OF DISABILITY SINCE NO 
MEDICAL TREATMENT WAS RECOMMENDED,

A SECOND DETERMINATION ORDER DULY ISSUED ON SEPTEMBER 1 1 ,
1 97 2 , BUT IT AWARDED CLAIMANT NO ADDITIONAL COMPENSATION FOR 
EITHER TEMPORARY OR PERMANENT DISABILITY.

Claimant thereupon requested a hearing concerning the
DETERMINATION ORDER, SEEKING ADDITIONAL TEMPORARY AND-OR 
PERMANENT DISABILITY CONTENDING THE LACK OF AN AWARD OF ADDITIONAL 
COMPENSATION BY THE CLOSING AND EVALUATION DIVISION WAS ERRONEOUS 
AS A MATTER OF LAW. THE FUND AGREED WITH THIS CONTENTION AND WHEN 
THE HEARING CONVENED IT MOVED TO DISMISS THE CLAIMANT'S REQUEST 
FOR HEARING APPARENTLY CONCLUDING THAT BECAUSE THE CLOSING AND 
EVALUATION DIVISION HAD ERRED AS A MATTER OF LAW ON THE AMOUNT 
OF COMPENSATION TO WHICH CLAIMANT WAS ENTITLED, THAT THE FUND 
COULD NOT BE REQUIRED TO DEFEND THE DEFECTIVE ORDER.

The board agrees that its closing and evaluation division
FAILED TO PROPERLY DISCHARGE ITS DUTY. THE CLAIMANT (OR THE 
STATE ACCIDENT INSURANCE FUND) COULD PROBABLY HAVE SUCCESSFULLY

ON NOVEMBER 2 9 , 1 96 7 . THE
1 96 9 , WITH AN AWARD OF 

AND 1 00 DEGREES FOR TOTAL
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ATTACKED THE DETERMINATION ORDER BY WAY OF A MANDAMUS PROCEED
ING AGAINST THE BOARD. HOWEVER, IT DOES NOT FOLLOW THAT THE 
claimant's REQUEST FOR HEAPING SHOULD BE DISMISSED.

OrS 6 5 6.2 83 PROVIDES BROAD HEARING RIGHTS ON - ANY
QUESTION CONCERNING A CLAIM — — - " AND SPECIFICALLY ALLOWS,
UNDER ORS 656.268(4), A HEARING*' - -- ON THE DETERMINATION
MADE UNDER SUBSECTION (3) OF THIS SECTION —-------''. IN THE FACE
OF THIS LANGUAGE, IT WOULD HAVE BEEN CLEARLY WRONG TO GRANT 
THE FUND'S MOTION.

The claimant proceeded properly in requesting a hearing on
THE SECOND DETERMINATION ORDER. THE HEARING OFFICER HAD JURIS
DICTION OF THE SUBJECT MATTER AND THE PARTIES AT THE TIME HE DENIED 
THE FUND'S MOTION TO DISMISS. HIS RULING DENYING THE MOTION IS 
SUPPORTED BY THE LAW. HIS CONCLUSION THAT CLAIMANT IS PERMANENTLY 
AND TOTALLY DISABLED IS SUPPORTED BY THE EVIDENCE AND THE BOARD 
THEREFORE CONCLUDES HIS ORDER SHOULD BE AFFIRMED IN ITS ENTIRETY.

For the record, the board has since taken administrative

STEPS TO AVOID A REPETITION OF THIS SITUATION BY DIRECTING THAT 
THE HEARING OFFICER ALSO DETERMINE THE EXTENT OF DISABILITY RESULT
ING FROM AN AGGRAVATION IN CASES WHERE NO FURTHER TIME LOSS OR 
MEDICAL TREATMENT IS INVOLVED. (ADMINISTRATIVE POLICY DIRECTIVE 
6 -1 9 72 )

ORDER
The ORDER OF THE HEARING OFFICER DATED DECEMBER 19, 1972,

IS AFFIRMED.

Claimant's counsel is awarded a reasonable attorney fee in

THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 72-2970 OCTOBER 12, 1973

NORRIS MARSHALL, CLAIMANT
BROWN AND BURT, CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

ISSUE
Is THE CLAIMANT ENTITLED TO FURTHER MEDICAL CARE AND TREAT

MENT? AN ALTERNATIVE ISSUE IS THE EXTENT OF PERMANENT DISABILITY.

DISCUSSION

THE
Claimant received an industrial injury on august u , 1 972 .
CLAIM WAS CLOSED SEPTEIVBER 2 9 , 1 972 WITH A DETERMINATION

ORDER AWARDING NO PERMANENT DISABILITY. 
THE OPINION AND ORDER EXPLICITLY COVERED

A HEARING WAS 
ONLY THE ISSUE

HELD BUT 
OF
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s

PERMANENT DISABILITY AND NOT THE ISSUE OF FURTHER MEDICAL CARE 
AND TREATMENT.

The board remanded the matter to the hearing officer for
FURTHER CONSIDERATION OF THE EVIDENCE AND ENTRY OF AN ORDER 
DISPOSING OF THE ISSUE OF WHETHER THE CLAIMANT IS ENTITLED TO 
FURTHER MEDICAL CARE AND TREATMENT. BY ORDER ON REMAND DATED 
APRIL 24, 1 973 THE HEARING OFFICER FOUND THAT THE EMPLOYER HAS
NO RESPONSIBILITY FOR ANY MEDICAL CARE AND TREATMENT AFFORDED 
THE CLAIMANT FOR HIS LOW BACK PROBLEMS AND CLAIMANT HAS NO 
PERMANENT DISABILITY.

The evidence substantiates that medical care received after
THE DETERMINATION ORDER WAS NOT FOR TREATMENT OF THE INDUSTRIALLY 
CAUSED ACCIDENT AND THAT THERE IS NO PERMANENT DISABILITY,

ORDER

The order of the hearing officer dated January 29, 1973 and
THE ORDER ON REMAND DATED APRIL 24 , 1 9 73 ARE AFFIRMED.

WCB CASE NO. 72-2354 OCTOBER 12, 1973

JOSEPH THOMAS IVIE, CLAIMANT
AND COMPLYING STATUS OFT.L.P. COMPANY
BROWN AND BURT, CLAIMANT’S ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

ISSUE

Was claimant an employee of the t.l.p. company?

DISCUSSION

Claimant was hurt in a fall from a ladder while changing
A LIGHT BULB IN A RENTAL UNIT OWNED BY THE EMPLOYER. CLAIMANT 
ALLEGES THAT BOTH HE AND HIS WIFE WERE HIRED AS A TEAM TO 
MANAGE AND CARE FOR THE RENTAL UNITS. EMPLOYER ALLEGES THAT 
claimant’s WIFE WAS THE ONLY EMPLOYEE. THERE IS A CONFLICT OF 
TESTIMONY AS TO THE EXISTENCE OF AN EXPRESS EMPLOYMENT CONTRACT 
WITH THE CLAIMANT, HOWEVER, THE CLAIMANT HAD DONE A NUMBER OF 
CHORES AROUND THE RENTAL UNIT AND THE EMPLOYER KNEW THAT THE 
CLAIMANT WAS DOING SOME MAINTENANCE SUCH AS MOWING LAWNS,
FIXING LOCKS AND SO FORTH ON A CONTINUOUS BASIS RATHER THAN AS A 
SINGLE ISOLATED EVENT. WHETHER IT BE AN EXPRESS CONTRACT OF 
EMPLOYMENT OR AN IMPLIED CONTRACT OF EMPLOYMENT, THE RESULT 
IS THE SAME. THE CLAIMANT ACTED AS AN EMPLOYEE AND THE EMPLOYER 
KNOWINGLY ACCEPTED THE BENEFITS OF HIS WORK ON A CONTINUING BASIS. 
THUS, WE CONCLUDE, AS DID THE HEARING OFFICER, THAT CLAIMANT WAS 
AN EMPLOYEE AND THAT THE INJURY WAS COMPENSABLE UNDER THE OREGON 
WORKMEN’ S COMPENSATION LAW.

ORDER

The order of the hearing officer dated april 30, 1973 is
AFFIRMED.
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Claimant’s attorney is allowed an additional attorney’s

FEE OF TWO HUNDRED FIFTY DOLLARS, TO BE PAID BY THE STATE ACCIDENT 
INSURANCE FUND, AND CHARGED TO THE EMPLOYER PURSUANT TO ORS 
656,054,

WCB CASE NO. 73-551 OCTOBER 12, 1973

WILLIS C. JOHNSON, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT’ S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

ISSUE
Is THE CLAIMANT REQUIRED TO SUBMIT TO A PHYSICAL EXAMINATION 

AT THE REQUEST OF THE EMPLOYER IN A DENIED CLAIM?

DISCUSSION
The board believes its interpretation of the law upon which

WCB ADMINISTRATIVE ORDER 1 6 —1 9 7Q IS FOUNDED IS CORRECT AND THERE 
FORE CONCLUDES THE HEARING OFFICER’S ORDER SHOULD BE AFFIRMED.

ORDER
The ORDER OF THE HEARING OFFICER DATED MAY 1 0 , 1 973 , IS

HEREBY AFFIRMED.

WCB CASE NO, 72-1886 OCTOBER 12, 1973

NELLIE HOSELTON, CLAIMANT
HIBBARD, CALDWELL, CANNING, BOWERMAN 
AND SCHULTZ, CLAIMANT’S ATTYS.
CHARLES PAULSON, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

ISSUE
WAS THE CLAIMANT INJURED WHILE IN THE COURSE AND SCOPE OF 

EMPLOYMENT?

DISCUSSION
Claimant is a 62 year old cook working a split shift at

ALPENROSE DAIRY WORKING FROM FIVE THIRTY A. M. TO ELEVEN A. M. 
AND TWO THIRTY P. M. TO FIVE P. M. NORMALLY. CLAIMANT LIVED ON 
THE PREMISES AT THE EMPLOYER’S REQUEST AND WAS ON CALL FOR THE 
CONVENIENCE OF THE EMPLOYER ALTHOUGH SHE WAS NOT CALLED OFTEN.



4 The injury occurred between the morning shift and the
AFTERNOON SHIFT ON THE EMPLOYER1 S PREMISES WHEN SHE STUBBED HER 
TOE ON A PROTRUDING BRICK AND FELL, FRACTURING HER LEFT ARM,

The employer denied the claim but the hearing officer
ORDERED IT ACCEPTED CITING APPLICABLE PRINCIPLES REGARDING CLAIMS 
OF RESIDENT EMPLOYEES, THE RESIDENT EMPLOYEE, OR ' ' BUNKHOUSE 
rule” has been historically given a BROAD INTERPRETATION IN THIS 
STATE,

The early prevalence of logging camps in remote areas and
THE DESIRE OF EMPLOYERS TO AVOID LIABILITY SUITS ARISING OUT OF
* T BUNKHOUSE* ’ INJURIES LEG OREGON EMPLOYERS TO INTERPRET THE
* 1 ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT* * CRITERIA 
LIBERALLY IN FAVOR OF COMPENSABILITY.

Based on this broad interpretation of the *’bunkhouse rule’’
THE BOARD CONCURS WITH THE OPINION OF THE HEARING OFFICER AND 
CONCLUDES HIS ORDER SHOULD BE AFFIRMED,

ORDER
The ORDER OF THE HEARING OFFICER DATED MAY 1 5 , 1 97 3 IS

AFFIRMED,

Claimant’s attorney is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

4 WCB CASE NO. 72-2249 OCTOBER 12, 1973

WILBUR HOLLY, CLAIMANT
MERCER, MACLAREN, WILLIAMS, TALNEY 
AND CREW, CLAIMANT’S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners Wilson and sloan.

Claimant requests board review of a hearing officer’s
DENIAL OF HIS CLAIM FOR AGGRAVATION OF AN INDUSTRIAL INJURY OF 
JANUARY 23 , 1 96 8,

ISSUE
Has THE CLAIMANT PROVED AN AGGRAVATION OF THE I 968 INDUSTRIAL 

INJURY?

DISCUSSION

Upon de novo review, the board finds the weight of the
MEDICAL EVIDENCE ESTABLISHES THAT THE PROGRESSION OF THE MARIE — 
STRUMPEL DISEASE HAS NO CONNECTION WITH THE 1 96 8 INDUSTRIAL 
ACCIDENT AND THAT A CLAIM FOR AGGRAVATION HAS NOT BEEN PROVED,
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ORDER
The order of the hearing officer dated may 9,

AFFIRMED.
9 7 3 IS

WCB CASE NO. 71-1910 OCTOBER 12, 1973

THOMAS E. DUFFY, CLAIMANT
RHOTEN, RHOTEN AND SPEERSTRA, CLAIMANT’S ATTYS.
PHILIP A. MONGRAIN, DEFENSE ATTY.

On APRIL 1 8 , 1 97 3 , THE EMPLOYER FARMERS GROUP INC, ,
REJECTED A HEARING OFFICER’ S AMENDED ORDER DATED MARCH 26 , 1 973 ,
AND REQUESTED EMPANELMENT OF A MEDICAL BOARD OF REVIEW. THAT 
REQUEST FOR REVIEW IS NOW PENDING.

The employer and the claimant have agreed to settle their
DISPUTE IN ACCORDANCE WITH THE TERMS OF THE AGREEMENT AND 
STIPULATION WHICH IS ATTACHED HERETO AS EXHIBIT ’ ’ A’ ’ .

The board, being now fully advised, concludes the agreement
IS FAIR AND EQUITABLE FOR BOTH PARTIES AND HEREBY APPROVES THE 
SETTLEMENT.

ORDER
It IS HEREBY ORDERED THAT THE AGREEMENT AND STIPULATION,

DATED OCTOBER 2 , 1 973 , A COPY OF WHICH IS MARKED EXHIBIT ’ ’ AT ’ ,
AND ATTACHED HERETO, BE EXECUTED ACCORDING TO ITS TERMS,

It is further ordered that the matter now pending for
REVIEW BY THE MEDICAL BOARD OF REVIEW IS HEREBY DISMISSED,

AGREEMENT AND STIPULATION
It is HEREBY AGREED AND STIPULATED BY THE PARTIES THAT 

FOLLOWING A MENTAL BREAKDOWN IN JUNE, 1971, THE CLAIMANT FILED 
A CLAIM WITH HIS EMPLOYER, CONTENDING THAT THE BREAKDOWN AROSE 
OUT OF AND IN THE COURSE OF HIS EMPLOYMENT WITH THE EMPLOYER - 
THAT ON JULY 13, 197 1 THE EMPLOYER, ACTING THROUGH ITS INSURANCE 
CARRIER, DENIED IN WRITING THAT THE CLAIMANT'S MENTAL BREAKDOWN 
AROSE OUT OF AND IN THE COURSE OF HIS EMPLOYMENT WITH THE 
EMPLOYER - THAT THE CLAIMANT SUBSEQUENTLY REQUESTED A HEARING 
FROM THE DENIAL OF JULY 13, 197 1 - THAT FOLLOWING A HEARING IT
WAS HELD BY THE HEARING OFFICER THAT THE CLAIMANT’ S MENTAL 
DIFFICULTY DID IN FACT ARISE OUT OF AND IN THE COURSE OF HIS 
EMPLOYMENT WITH THE EMPLOYER - THAT THE HEARING OFFICER FOUND 
COMPENSABILITY ON THE BASIS OF AN OCCUPATIONAL DISEASE AND THE 
EMPLOYER THEREAFTER TIMELY REJECTED THE HEARING OFFICER’S 
FINDINGS AND APPEALED TO THE MEDICAL BOARD OF REVIEW — THAT THE 
CLAIM IS CURRENTLY PENDING BEFORE THE MEDICAL BOARD OF REVIEW 
AND A FINAL DETERMINATION OF COMPENSABILITY HAS NOT THEREFORE 
BEEN MADE - THAT THE CLAIMANT’S CLAIM THEREFORE REMAINS DENIED 
BY THE EMPLOYER — THAT THERE IS A BONA FIDE DISPUTE AS TO COMPENS
ABILITY IN THIS MATTER IN THAT THERE IS COMPETENT MEDICAL OPINION 
RELATING THE CLAIMANT'S EMPLOYMENT TO HIS MENTAL BREAKDOWN AND 
MENTAL PROBLEMS BEGINNING IN JULY, 1971 AND THERE IS ALSO COMPETENT

%
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MEDICAL. OPINION STATING THAT THERE IS NO SUCH RELATIONSHIP - 
THAT IN ACCORDANCE WITH THE PROVISIONS OP ORS 656.289 (4 ) THE 
PARTIES WISH TO COMPLETELY AND FINALLY SETTLE THIS BONA FIDE 
DISPUTE - THAT IN ORDER TO COMPLETELY AND FINALLY SETTLE THIS 
BONA FIDE DISPUTE THE EMPLOYER, THROUGH ITS INSURANCE CARRIER, 
AGREE TO PAY TO THE CLAIMANT THE SUM OF ELEVEN THOUSAND FIVE 
HUNDRED DOLLARS, SAID SUM NOT TO INCLUDE THE THREE THOUSAND 
SEVEN HUNDRED SIXTY SIX DOLLARS ALREADY PAID TO CLAIMANT AS 
OF THE DATE OF THIS STIPULATION - THE EMPLOYER, THROUGH THE 
INSURANCE CARRIER, ALSO AS PART OF THE COMPLETE AND FINAL SETTLE
MENT OF THIS BONA FIDE DISPUTE AGREES TO PAY TO THE CLAIMANT1 S 
ATTORNEY THE SUM OF FIFTEEN HUNDRED DOLLARS FOR REASONABLE 
ATTORNEYS FEES AND THREE THOUSAND DOLLARS TO FARMERS NEW WORLD 
LIFE INSURANCE COMPANY FOR REIMBURSEMENT OF MEDICAL EXPENSES 
PAID ON CLAIMANT’S BEHALF,

IT IS FURTHER AGREED AND STIPULATED BY THE PARTIES THAT BY 
PAYMENT OF THESE AMOUNTS IN COMPLETE AND FINAL SETTLEMENT OF 
THIS CLAIM THE EMPLOYER DOES NOT ADMIT LIABILITY, AND IN FACT 
THE EMPLOYER EXPRESSLY DENIES ANY RELATIONSHIP BETWEEN THE 
claimant’s EMPLOYMENT AND THE MENTAL BREAKDOWN AND MENTAL 
DIFFICULTIES EXPERIENCED BY HIM BEGINNING IN JUNE, 1971 - THAT
BOTH PARTIES WISH TO COMPLETELY AND FINALLY DISPOSE OF THIS 
DISPUTED CLAIM BECAUSE IT IS RECOGNIZED THAT SUCH A SETTLEMENT 
IS IN THE BEST INTEREST OF THE PARTIES CONCERNED.

It IS FINALLY AGREED AND STIPULATED BY THE PARTIES THAT ALL 
CONTENTIONS OF THE PARTIES ARE COMPLETELY AND FINALLY DISPOSED 
OF BY THIS STIPULATION AND THE CLAIM SHOULD BE DISMISSED,

WCB CASE NO. 71-2898 OCTOBER 15, 1973

GEORGE GLENN, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

The order on remand issued October 12, 1973, on the above 
NAMED CASE WAS INCORRECTLY DENOMINATED AS WCB CASE NO. 7 3 —2 2 5 9 .

The sole purpose of this order is to correctly identify the

WCB CASE NO. AS 7 1 -2 898 .
It is so ordered.

WCB CASE NO. 72-3583 OCTOBER 15, 1973

CHRISTINE THOMPSON, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Re VIEWED BY COMMISSIONERS MOORE AND SLOAN.
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ISSUES
1. Is CLAIMANT ENTITLED TO FURTHER MEDICAL CARE AND 

TREATMENT AND TEMPORARY TOTAL DISABILITY COMPEN
SATION?

2. What is the extent of permanent disability?

DISCUSSION
The CLAIMANT, A 39 YEAR old fruit packer, received a lumbo

sacral strain, two laminectomies were performed, medical 
OPINIONS STATE A RANGE OF 9 PERCENT TO 3 0 PERCENT PERMANENT 
PARTIAL DISABILITY, THE HEARING OFFICER QUESTIONS THE CREDIBILITY
and motivation of the claimant, an intervening automobile acci
dent APPARENTLY HAD ONLY MINOR TEMPORARY AGGRAVATION OF THE 
INDUSTRIAL INJURY.

No FURTHER TEMPORARY TOTAL DISABILITY OR NEED FOR ADDITIONAL 
MEDICAL CARE WAS PROVED, ADDITIONAL MEDICAL CARE NECESSITATED 
BY THE CLAIMANT'S INDUSTRIAL INJURY WILL BE PAID PURSUANT TO 
ORS 656,245,

Although the board does not agree with the style of expression, 
RELIANCE ON PERSONAL KNOWLEDGE OR WITH SOME OF THE STATEMENTS 
MADE OR THE CONCLUSIONS REACHED BY THE HEARING OFFICER, THE 
BOARD, ON DE NOVO REVIEW, WOULD AFFIRM THE RESULT.

ORDER
The order of the hearing officer dated apr il 2 3 , 1973 is

AFFIRMED.

WCB CASE NO. 71-322 OCTOBER 15, 1973

WILLIAM E. DICKEY, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant's ATTYS.
MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER 
CROSS-APPEAL BY CLAIMANT

Reviewed by commissioners moore and sloan.

ISSUE
Have the injuries received in the industrial accident of 

AUGUST 2 3 , 1 96 6 BEEN AGGRAVATED? IF SO, WHAT IS THE EXTENT OF 
PERMANENT DISABILITY?

DISCUSSION
The determination order dated October 27, 1 96 7 awarded no

PERMANENT DISABILITY, THE MEDICAL REPORTS RELATING TO HIS PRESENT 
STATUS FULLY ESTABLISH THE WORSENING OF HIS CONDITION AND THUS 
AGGRAVATION IS PROVED AS A MATTER OF LAW. THE REPORTS ALSO 
FULLY SUPPORT THE ALLOWANCE BY THE HEARING OFFICER OF PERMANENT 
DISABILITY EQUAL TO 2 5 PERCENT LOSS OF USE OF AN ARM AND 1 5 PERCENT 
LOSS OF USE OF THE RIGHT EYE.
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His order should be affirmed in its entirety.

ORDER
The HEARING OFFICER* S ORDER DATED APRIL I 6 , I 973 IS AFFIRMED.

Counsel for claimant is awarded a reasonable attorney fee
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72-2501 OCTOBER 15, 1973

EMMA JEANNE L. BERGH, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, 
claimant’s ATTYS.
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests board review of a hearing officer’s
ORDER CONTENDING THE HEARING OFFICER ERRED IN CONCLUDING CLAIMANT 
HAD SUFFERED AN ACCIDENTAL INJURY RATHER THAN OCCUPATIONAL DISEASE.

It ALSO OBJECTS TO HIS ASSESSMENT OF PENALTIES AGAINST THE 
EMPLOYER CONTENDING IT WAS THE CLAIMANT’S ATTORNEY’S FAULT 
THAT COMPENSATION WAS NOT PROPERLY PROCESSED.

ISSUES
(1) Did claimant suffer an accidental injury or an OCCUPA

TIONAL DISEASE?

(2) Did the employer unreasonably delay acceptance or

DENIAL OF THE CLAIM?

DISCUSSION
The EMPLOYER APPARENTLY DOES NOT NOW CONTEST CLAIMANT’S 

RIGHT TO COMPENSATION. THE LAW PROVIDES IDENTICAL SUBSTANTIVE 
BENEFITS FOR AN ACCEPTED OCCUPATIONAL DISEASE AND AN ACCEPTED 
ACCIDENTAL INJURY. ORS 6 5 6.8 04 ( 1 ) SINCE CLAIMANT’S CLAIM IS
NOW ’’accepted’’ BY THE EMPLOYER, THE ISSUE OF whether claimant’s 
CONDITION IS AN OCCUPATIONAL DISEASE OR ACCIDENTAL INJURY IS OF 
MERELY ACADEMIC INTEREST AND NEED NOT BE DECIDED. WE DO, HOW
EVER, AGREE WITH THE HEARING OFFICER’S CONCLUSION THAT CLAIMANT 
HAS SUFFERED AN ACCIDENTAL INJURY WITHIN THE MEANING OF THE 
OREGON WORKMEN’S COMPENSATION LAW.

The employer had knowledge of the claim on june 16, 1972,
BUT DID NOT DENY THE CLAIM FOR NEARLY THREE MONTHS EVEN THOUGH 
THEY HAD REPORTS OF DR. ELLISON RELATING THE CONDITION TO HER 
EMPLOYMENT. THE LATE DENIAL AND THE FAILURE TO MAKE TEMPORARY 
TOTAL DISABILITY PAYMENTS PENDING THAT DENIAL FAIRLY RESULTS IN 
THE PENALTIES.
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ORDER
The order of the hearing officer dated may 2 8 , 1973, is

AFFIRMED.

Claimant* s attorney is awarded two hundred fifty dollars
AS REASONABLE ATTORNEY FEES TO BE PAID BY THE DEFENDANT-EMPLOYER,

WCB CASE NO. 72-2021 OCTOBER 15, 1973

RAYMOND L. COMER, CLAIMANT
KENNETH COLLEY, CLAIMANT*S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This is an aggravation claim in which the claimant requests
BOARD REVIEW OF THE HEARING OFFICER* S DENIAL OF ADDITIONAL TEMPORARY 
TOTAL DISABILITY AND HIS EVALUATION OF THE EXTENT OF PERMANENT 
PARTIAL DISABILITY.

ISSUES
(1) Is THE CLAIMANT ENTITLED TO TEMPORARY TOTAL

DISABILITY AFTER AUGUST 4 , 1 970.

(2) What is the extent of claimant* s permanent
PARTIAL DISABILITY?

DISCUSSION
Claimant* s industrial injury of may 9 , 1 967 , for low back

INJURY WAS CLOSED BY A DETERMINATION ORDER OF AUGUST 4 , 1 970 ,
WITH AN AWARD OF 32 DEGREES FOR LOW BACK DISABILITY. MEDICAL 
EVIDENCE SUSTAINS THAT THERE IS AN AGGRAVATION TO THE LOW BACK 
CONDITION. THERE IS INSUFFICIENT EVIDENCE TO RELATE THE MANY,
MANY OTHER PROBLEMS OF THIS CLAIMANT TO THE INDUSTRIAL INJURY.
THE CLAIM FOR TEMPORARY TOTAL DISABILITY AFTER THE DETERMINATION 
ORDER IS ALSO UNSUPPORTED BY EVIDENCE THAT THE TIME LOSS IS 
RELATED TO OR CAUSED BY THE INDUSTRIAL INJURY. THE ORDER OF THE 
HEARING OFFICER SHOULD BE AFFIRMED.

ORDER
T HE ORDER OF THE HEARING OF FICER DATED MAY 25, 1973, IS 

HEREBY AFFIRMED,
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WCB CASE NO. 73-278 OCTOBER 15, 1973

MICHAEL CEARLEY, CLAIMANT
DEZENDORF, SPEARS. LUBERSKY AND 
CAMPBELL., CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore,

ISSUE
What is the extent of claimant11 s permanent partial dis

ability?

DISCUSSION
This 19 year old claimant received a compensable low back

INJURY ON MARCH 21 , 1972 WHICH WAS CLOSED BY A DETERMINATION
ORDER DATED AUGUST 4 , 1 972 AWARDING UNSCHEDULED PERMANENT 
PARTIAL DISABILITY OF 16 DEGREES,

The hearing officer’s order increased this disability to a
TOTAL OF 32 DEGREES COMMENTING THAT CLAIMANT’S TOTAL IMPAIRMENT 
OF EARNING CAPACITY EQUALLED 2 0 PERCENT BUT THAT ONLY 10 PERCENT 
WAS ATTRIBUTABLE TO THE INJURY IN QUESTION, WE DO NOT AGREE THAT 
CLAIMANT’S TOTAL DISABILITY EQUALS 2 0 PERCENT, THE MEDICAL 
EVIDENCE ESTABLISHES CLAIMANT HAS A CHRONIC, MILD LUMBOSACRAL 
STRAIN SUPERIMPOSED UPON A CONGENITAL LOW BACK CONDITION,

The medical reports clearly show that the reason the
DOCTORS RECOMMENDED THAT THE CLAIMANT SHOULD PURSUE A LIGHTER 
TYPE OF WORK WAS BECAUSE OF THE CONGENITAL LOWER BACK CONDITION 
AND NOT BECAUSE OF ANY AGGRAVATION, ACCELERATION OR ENHANCEMENT 
OF THE PREEXISTING INFIRMITY BY THE INDUSTRIAL INJURY. WE CONCLUDE 
CLAIMANT’S DISABI LITY DOES EQUAL 10 PERCENT OR 32 DEGREES AND 
THUS WE WOULD AFFIRM THE RESULT OF THE HEARING OFFICER’S OPINION 
AND ORDER,

We note that the defendant called a service coordinator as
A WITNESS AT THE HEARING. WHILE WE RECOGNIZE THE BROAD RIGHT OF 
PARTIES TO PRODUCE ANY EVIDENCE RELEVANT TO THE CASE, THE BOARD 
IS EXTREMELY INTERESTED IN ASSURING THE SUCCESS OF ITS NEW DIS
ABILITY PREVENTION PROGRAM. A KEY PART OF THAT PROGRAM IS THE 
SERVICE COORDINATOR POSITION.

The board is concerned that if its service coordinators are
ROUTINELY CALLED AS WITNESSES AT HEARINGS THEY WILL NOT HAVE 
ADEQUATE TIME FOR THEIR WORK NOR WILL THEY BE AS EFFECTIVE AS 
POSSIBLE. SERVICE COORDINATOR MOORE SUCCINCTLY EXPLAINED THAT 
HIS FUNCTION IS TO MAKE EARLY CONTACT WITH THE WORKMAN *’ . . .
WITH THE IDEA OF RETURNING HIM TO GAINFUL EMPLOYMENT IN THE 
SHORTEST POSSIBLE TIME WITH THE LEAST AMOUNT OF DISABILITY. ’ ’
IT IS NOT HIS FUNCTION TO BECOME A PROFESSIONAL WITNESS IN COM
PENSATION LITIGATION. IF THE SERVICE COORDINATOR SUCCEEDS IN HIS 
TASK, BOTH THE INJURED WORKER AND THE EMPLOYER ARE HELPED.

For these reasons we urge the parties to refrain from calling
SERVICE COORDINATORS AS WITNESSES UNLESS THEIR TESTIMONY IS 
ABSOLUTELY NECESSARY TO THE FAIR RESOLUTION OF A CRITICAL ISSUE 
IN THE CASE.
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ORDER
1973 IS

%

The order of the hearing officer dated may 24,
AFFIRMED.

WCB CASE NO. 72-3189 OCTOBER 15, 1973

ESTHER LAKEY, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant appeals the hearing officer’s award 
unscheduled permanent disability contending her d
THAT AWARDED.

ISSUE
What is the extent of claimant’s permanent d

DISCUSSION
This 45 year old grocery checker sustained an industrial

ACCIDENT JANUARY 4 , 1971. SHE RECEIVED MEDICAL CARE FOR LOW
BACK AND LEG INJURIES. THEREAFTER SHE WAS INVOLVED IN AN AUTO
MOBILE ACCIDENT ON FEBRUARY 10, 1971. THE CLAIMANT’ S TESTIMONY
AND THE CLAIMANT’S STATEMENTS TO ATTENDING DOCTORS ATTEMPTED 
TO MINIMIZE THE INJURIES RECEIVED IN THE AUTOMOBILE ACCIDENT.

On.de NOVO REVIEW, THE BOARD FINDS the claimant’s UNSCHEDULED 
DISABILITY ATTRIBUTABLE TO THE INDUSTRIAL INJURY DOES NOT EXCEED 
THE 2 0 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED LOW 
BACK DISABILITY AND THEREFORE CONCLUDES THE HEARING OFFICER’S 
OPINION SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated march 13, 1973 is

AFFIRMED.

OF 2 0 PERCENT 
I SAB I LIT Y EXCEEDS

I SAB I LITY7

WCB CASE NO. 72-2467 OCTOBER 16, 1973

NORMAN GLEASON CAMERON, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT1 S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners, wilson, MOORE AND SLOAN,



ISSUE

4

Is claimant's claim barred by lack of timely notice to his
EMPLOYER?

DISCUSSION

Claimant, a deaf mute, testified that his back snapped when
HE BENT OVER TO PICK UP PAPER ON FEBRUARY22, 1972, A FELLOW 
WORKMAN TESTIFIED THAT HE SAW THE CLAIMANT IMMEDIATELY THERE
AFTER, CLAIMANT WAS HOLDING HIS BACK, THE INCIDENT WAS IMME
DIATELY CALLED TO THE ATTENTION OF THE FOREMAN,

A CLAIM FORM FOR AN OFF—THE—JOB INJURY WAS HANDED TO THE 
CLAIMANT AND HE COMPLETED THIS FORM AND COMMENCED TREATMENT 
UNDER BLUE CROSS COVERAGE AND RECEIVED BENEFITS AS AN OFF-THE- 
JOB INJURY, THE WRITTEN REPORT TO THE FUND WAS SIGNED BY THE 
CLAIMANT ON APRIL 21 , 1972, AND SIGNED BY THE EMPLOYER APRIL 2 6 ,
1 972 ,

The OBVIOUS DIFFICULTY of the claimant in communication is 
GIVEN SUBSTANTIAL CONSIDERATION, BASED ON TESTIMONY OF CREDIBLE 
WITNESSES IT APPEARS THE COMPANY HAD TIMELY KNOWLEDGE OF WHERE, 
WHEN AND HOW THE ACCIDENT OCCURRED,

ORDER

The ORDER OF THE HEARING OFFICER DATED JUNE 6 , 1 9 73 IS HEREBY 
AFFIRMED,

Commissioner moore dissents as follows -

This reviewer is persuaded from the totality of the evidence
AND TESTIMONY THAT THE THREAD OF JUSTIFICATION HAS BEEN OVER
STRETCHED TO FIND THAT THE CLAIMANT HAS PROVEN KNOWLEDGE OF THE 
INJURY SUFFICIENT TO PUT A REASONABLE PERSON ON INQUIRY AND THERE
FORE, I RESPECTFULLY DISSENT FROM AFFIRMING THE ORDER OF THE 
HEARING OFFICER,

WCB CASE NO. 72-281 OCTOBER 16, 1973

JEWEL L. TAYLOR, CLAIMANT
BAILEY, DOBLIE, CENICEROS AND BRUUN, 
claimant's ATTYS,
GRAY, FANCHER, HOiLMES AND HURLEY,
DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of the hearing officer's
REDUCTION OF PERMANENT TOTAL DISABILITY TO 48 DEGREES ADDITIONAL 
UNSCHEDULED DISABILITY,.

ISSUE

Has claimant suffered an aggravation and if so, what is the
EXTENT OF HIS PERMANENT DISABILITY?
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DISCUSSION

This ei year old millwright sustained-a low back industrial 
INJURY FEBRUARY I, 1 966 . THIS CLAIM WAS CLOSED WITH AN AWARD OF 
5 8 DEGREES UNSCHEDULED PERMANENT PARTIAL DISABILITY, CLAIMANT 
REQUESTED THE CLAIM BE REOPENED FOR AGGRAVATION OF THE 1 96 6 INJURY 
WHICH WAS DENIED BY THE EMPLOYER. A HEARING OFFICER'S ORDER DATED 
DECEMBER 2 8 , 1 972 , FOUND THERE WAS AGGRAVATION AND AWARDED PERMA 
NENT TOTAL DISABILITY. THE EMPLOYER PETITIONED TO REOPEN THE 
HEARING AND ADDITIONAL EVIDENCE WAS RECEIVED THAT THE CLAIMANT 
HAD BEEN WORKING CONTINUOUSLY AT HIS OLD JOB SINCE SHORTLY AFTER 
THE LAST HEARING, A PERIOD OF APPROXIMATELY SEVEN MONTHS.

The claimant argues that he was working essentially in a
SHELTERED WORKSHOP POSITION. WE DISAGREE.

The board, on de novo review, finds there has been an aggra
vation OF THE 1 96 6 INJURY AND THAT THE CLAIMANT IS NOT PERMANENTLY 
TOTALLY DISABLED. THE ADDITIONAL AWARD OF 48 DEGREES SHOULD BE 
AFFIRMED.

ORDER

The supplemental order on reconsideration of the hearing
OFFICER DATED MARCH I , 1 973 IS AFFIRMED.

WCB CASE NO. 72-3572 OCTOBER 16, 1973

FRANK L. GAST, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT’S ATTYS.
DEPARTMENT of justice, defense atty.

Reviewed by commissioners wilson and sloan.
ISSUE

What is the extent of claimant's permanent disability?

DISCUSSION

This 25 year old divorced college student had a back injury

IN MAY OF 1 9 6 9 WHICH WAS CLOSED WITH NO PERMANENT DISABILITY.
THE PRESENT INDUSTRIAL BACK INJURY OCCURRED AUGUST 2 1 , 1 97 0 AND
WAS CLOSED BY A DETERMINATION ORDER WITH 5 PERCENT UNSCHEDULED 
DISABILITY WHICH THE HEARING OFFICER INCREASED TO 20 PERCENT OR 
64 DEGREES.

The claimant is a capable young man with good prospects.
HE HAS TWO YEARS OF COLLEGE AND PLANS TO RE-ENROLL. HE IS ABLE 
TO ENGAGE IN MANY TYPES OF PHYSICAL WORK ‘SIMILAR TO THE WORK HE 
PERFORMED PRIOR TO THIS INDUSTRIAL INJURY. HE HAS TRAVELED EXTENS
IVELY SINCE THE INJURY REQUIRING VIGOROUS PHYSICAL ACTIVITIES.

Based on these considerations, the board concurs with the
HEARING OFFICER’S OPINION AND ORDER.
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ORDER
The order of the hearing officer dated June 26

AFFIRMED,
1973, IS

WCB CASE NO. 72-3376 OCTOBER 16, 1973

4

MICHAEL L. SCOTT, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
SOUTHER, SPAULDING, KINSEY, W 1LLI AM SO N AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

ISSUE
What is the extent of permanent disability?

DISCUSSION
The claimant, a 47 year old truck driver, sustained an

INDUSTRIAL INJURY OCTOBER 25, 1 970, WHICH WAS CLOSED JANUARY
29, 1971 BY A DETERMI NAT ION ORDER AWARD I NG NO PERMANENT DIS
ABILITY. CLAIMANT CONTINUED HIS EMPLOYMENT AS A TRUCK DRIVER 
UNTIL MARCH, 1971 WHEN HE TERMINATED HIS EMPLOYMENT ADVISING 
THE EMPLOYER HE HAD RECEIVED HIS SECOND CITATION FOR DRIVING UNDER 
THE INFLUENCE OF INTOXICATING LIQUOR. ALSO, IN MARCH 197 1 , CLAIMANT 
WAS IN AN AUTOMOBILE ACCIDENT. THEREAFTER,. THE CLAIM WAS REOPENED 
FOR FURTHER TREATMENT OF HIS BACK AND ULTIMATELY CLOSED BY A 
DETERM I NAT I ON ORDER OF AUGUST 2 9 , 1 9 7 2 , AWARD ING 20 PERCENT UN
SCHEDULED DISABILITY.

The lack of candor and credibility as observed by the hearing

OFFICER AND THE LACK OF OBJECTIVE MEDICAL EVIDENCE OF SUBSTANTIAL 
PERMANENT DISABILITY ALONG WITH THE INTERVENING PERSONAL PROBLEMS 
OF THE CITATION AND THE AUTOMOBILE ACCIDENT CLEARLY SHOW NO 
INCREASE OF PERMANENT DISABILITY HAS BEEN PROVED.

ORDER
The order of the hearing officer dated april 25 , 1973 is

HEREBY AFFIRMED.

WCB CASE NO. 72-2929 OCTOBER 16, 1973

DONALD LEE SORTER, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.
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The state accident insurance fund requests board review of

A HEARING OFFICER’S ORDER OVERTURNING ITS DENIAL OF CLAIMANT’S 
CLAIM.

ISSUE
Did claimant receive a compensable injury as alleged?

DISCUSSION
The hearing officer allowed the claimant’s claim on a find

ing THAT THE FOREMAN WAS BIASED, A FELLOW WORKMAN FEARFUL OF 
TELLING THE TRUTH AND, EVEN THOUGH EVIDENCE OF THE MECHANICS OF 
THE ALLEGED INJURY WERE UNLIKELY, BECAUSE HE BELIEVED THE CLAIMANT’S 
STORY. REGARDLESS OF THE CREDIBILITY OF THE WITNESSES, THE BOARD 
CONCLUDES THE DENIAL SHOULD BE AFFIRMED.

No MACHINERY WAS MOVING OR OPERATING AT THE TIME. THE 
MEDICAL EVIDENCE SHOWED NO ABRASIONS, CONTUSIONS OR VISUAL SIGNS 
OF EXTERNAL TRAUMA. ADDITIONALLY, THE MECHANICS OF THE ALLEGED 
INJURY APPEAR SO UNLIKELY THAT THE BOARD IS REASONABLY PERSUADED 
NO ACCIDENT OCCURRED.

ORDER

The order of the hearing officer dated march 12, 1973, is
REVERSED AND THE DENIAL OF THE STATE ACCIDENT INSURANCE FUND IS 
APPROVED.

WCB CASE NO. 72-2467 OCTOBER 17, 1973

NORMAN GLEASON CAMERON
RICHARDSON AND MURPHY, CLAIMANT’ S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On OCTOBER 16, 1 S73 , THE BOARD ISSUED AN ORDER ON REVIEW IN
THE ABOVE ENTITLED CASE WHICH FAILED TO AWARD AN ATTORNEY’S FEE.

The review was requested by the state accident insurance

FUND AND THE ORDER OF THE HEARING OFFICER WAS AFFIRMED BY THE 
BOARD. THUS, PURSUANT TO SUBSECTION ( C) (10) OF WCB ORDER 3 -1 9 6 6 , 
RELATING TO ATTORNEYS FEES, CLAIMANT1 S ATTORNEY IS ENTITLED TO 
A REASONABLE ATTORNEY FEE OF TWO HUNDRED FIFTY DOLLARS PAYABLE 
BY THE STATE ACCIDENT INSURANCE FUND,

ORDER
Claimant's counsel is awarded a reasonable attorney fee in

THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW,

%
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WCB CASE NO. 73-180 1973OCTOBER 17,

WESLEY BOOTHE, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan,

ISSUE

What is the extent of claimant* s permanent partial dis
ability?

DISCUSSION

The CLAIMANT RECEIVED 5 PERCENT permanent partial disability 
BY THE DETERMINATION ORDER WHICH WAS AFFIRMED BY THE HEARING 
OFFICER BASED UPON WHAT HE PERCEIVED AS A SUBSTANTIAL DISCREPANCY 
BETWEEN THE MEDICAL EVIDENCE AND THE TESTIMONY OF CLAIMANT,

It APPEARS THAT THE HEARING OFFICER GAVE INADEQUATE CONSIDERA
TION TO THE MEDICAL REPORTS OF DR. ROCKEY. THESE REPORTS, ALONG 
WITH THE OTHER EVIDENCE IN THE CASE, CONVINCES THE BOARD THAT A 
PERMANENT PARTIAL DISABILITY OF 15 PERCENT EXISTS,

The order of the hearing officer SHOULD BE modified accord
ingly.

ORDER

The order of the hearing officer is modified accordingly,
CLAIMANT IS HEREBY AWARDED AN ADDITIONAL 10 PERCENT OR 32 DEGREES 
MAKING A TOTAL OF 15 PERCENT OR 48 DEGREES FOR UNSCHEDULED DIS
ABILITY.

Counsel for the claimant is allowed 25 percent of the
INCREASED COMPENSATION MADE PAYABLE HEREBY, PAYABLE OUT OF SAID 
AWARD.

WCB CASE NO. 73-59 OCTOBER 18, 1973

ARNOLD DANIELSON, CLAIMANT
SAHLSTROM, LOMBARD, STARR AND 
VINSON, CLAIMANT* S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order
WHICH AFFIRMED A DETERMINATION ORDER MADE PURSUANT TO OR S 
656.268.

ISSUE

What is the extent of claimant's
ABILITY?

PERMANENT PARTIAL DIS-
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DISCUSSION
Claimant was employed as a heavy construction worker and

ON AUGUST 17, 197 1 SUSTAINED A FRACTURE OF THE DISTAL TIBIA AND 
FIBULA, UPON CLAIM CLOSURE, HE RECEIVED 2 0 PERCENT LOSS OF THE 
RIGHT LEG EQUAL TO 3 0 PERCENT,

Claimant returned to heavy construction work and now argues
HE SUFFERS A TRAUMATIC ARTHRITIC CONDITION INVOLVING THE RIGHT 
KNEE. DR, SCHACHNER DID NOT CONNECT THE KNEE CONDITION TO THE 
INDUSTRIAL INJURY EITHER AS A CAUSE OR AN AGGRAVATION, THE ONLY 
RESIDUAL THIS DOCTOR ATTRIBUTED TO THE INJURY WAS PAIN AND DIS
COMFORT AS THE RESULT OF TRAUMA TO THE FRACTURE SITE,

The board concurs with the hearing officer’s finding that 
claimant’s DISABILITY DOES NOT EXCEED 2 0 PERCENT LOSS OF THE 
RIGHT LEG.

ORDER
The order of the hearing officer dated may 3i ,

AFFIRMED.

WCB CASE NO. 71-2834 OCTOBER 18, 
WCB CASE NO. 72-2553 OCTOBER 18,

CHARLES W. KELLER, CLAIMANT
ROD KIRKPATRICK, CLAIMANT’S ATTY.
MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer’s order
WHICH AFFIRMED THE DETERMINATION ORDER MADE IN WCB CASE NO.
72 —2 5 5 3 AND GRANTED AN INCREASE OF PERMANENT PARTIAL DISABILITY 
EQUAL TO 4 8 DEGREES FOR UNSCHEDULED DISABILITY IN WCB CASE NO.
7 1 -2 83 4 .

ISSUE
What is claimant’s extent of permanent partial disability?

DISCUSSION
A CONSOLIDATED HEARING WAS HELD ON TWO CLAIMS, NAMELY -

(1) WCB CASE NO. 7 1 -2 83 4 INVOLVED A LOW BACK INJURY SUSTAINED 
IN 1 97 0 FOR WHICH CLAIMANT RECEIVED A PERMANENT PARTIAL DISABILITY 
AWARD EQUAL TO 32 DEGREES UNSCHEDULED LOW BACK DISABILITY, AND,

(2) WCB CASE NO. 7 2 -2 5 5 3 INVOLVED A LEFT ELBOW AND SHOULDER 
INJURY FOR WHICH HE WAS GRANTED A PERMANENT PARTIAL DISABILITY 
AWARD EQUAL TO 32 DEGREES (10 PERCENT) FOR UNSCHEDULED LEFT 
SHOULDER INJURY AND 9.6 DEGREES (5 PERCENT) LOSS OF THE LEFT ARM.

1973 IS

1973
1973

%
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4 Claimant, 6 1 years of age, had no training other than that
RECEIVED IN A LIFE-LONG CAREER OF TRUCK DRIVING, HE ’ HAS BEEN 
UNABLE TO WORK SINCE NOVEMBER, 1 972 .

The hearing officer found claimant’s condition had deter
iorated SINCE THE DATE OF THE DETERM 1NATION ORDER, BUT THIS CHANGE 
WAS DUE TO THE NATURAL PROGRESSION OF THE ARTHRITIC CONDITION AND 
OBESITY WHICH PRE-EXISTED HIS INDUSTRIAL INJURY.

Dr. RICHARD CANTRELL AND DR. FRANCIS B. SCHULER REPORTED THEY 
EXPECTED CLAIMANT'S BACK CONDITION TO WORSEN DUE TO ARTHRITIC 
DEGENERATIVE DISEASE AFFECTING HIS SPINE. THIS WORSENING COULD 
NOT BE ATTRIBUTED TO THE INDUSTRIAL INJURY,

With respect to wcb case no. 72-2553, the hearing officer
FOUND claimant's LEFT ELBOW AND SHOULDER. DISABILITY DID NOT EXCEED 
10 PERCENT FOR UNSCHEDULED LEFT SHOULDER DISABILITY AND 5 PERCENT 
LOSS OF THE LEFT ARM AS AWARDED. BY THE DETERMINATION ORDER.

With RESPECT TO WCB CASE NO. 7 1 -2 83 4 , THE HEARING OFFICER 
AWARDED AN ADDITIONAL 4 8 DEGREES, MAKING A TOTAL OF 8 0 DEGREES 
FOR UNSCHEDULED LOW BACK INJURY.

The board, on review, concurs with the findings and conclu
sion OF THE HEARING OFFICER.

ORDER

The ORDER OF THE HEARING OFFICER DATED MAY 1 6 , 1 973 , IS
HEREBY affirmed.

WCB CASE NO. 71-1903 OCTOBER 18, 1973

ERNEST RIUTTA, CLAIMANT
MACDONALD, DEAN, MCCALLISTER AND 
SNOW, CLAIMANT’ S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of the hearing officer's
ORDER AFFIRMING THE EMPLOYER’S PARTIAL DENIAL.

ISSUE

Did the claimant suffer a compensable heart injury beyond
THAT ADMITTED BY THE EMPLOYER.

DISCUSSION

o
V
D

Claimant, a 53 year old driver salesman, suffered an attack
F CORONARY INSUFFICIENCY ON JUNE 2 5 , 1 9 7 1 DURING A PERIOD OF
IGOROUS WORK ACTIVITY. HE WAS HOSPITALIZED FOR FIVE DAYS AND 
ISCHARGED ASYMPTOMATIC.
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%
Although there are conflicting medical opinions they support

THE FACT THAT CLAIMANT SUFFERED FROM CORONARY ARTERY DISEASE 
PRIOR TO THE JULY 2 5, 1 9 7 1 EPISODE AND THE EFFECTS OF THE CLAIMANT1 S
WORK ACTIVITIES ON CLAIMANT* S HEART HAD CEASED BY THE TIME HE WAS 
DISCHARGED FROM THE HOSPITAL ON JULY I ,197 1 , IN OTHER WORDS, THE 
WORK ACTIVITIES CAUSED THE CLAIMANT’S TEMPORARY EPISODE OF 
CORONARY INSUFFICIENCY BUT THE PROGRESSION OF THE UNDERLYING CONDI
TION IS RESPONSIBLE FOR HIS PRESENT DISABILITY,

ORDER
The order of the hearing officer dated may te

AFF IRM ED,
1973 IS

WCB CASE NO. 72-3279 OCTOBER 18, 1973

JAMES HOLIFIELD, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
JAQUA AND WHEATLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests an increase in permanent disability over
THAT AWARDED BY THE HEARING OFFICER'S ORDER.

ISSUE
What is the extent of claimant's permanent disability?

DISCUSSION
The CLAIMANT, A 64 YEAR old millworker, sustained a frac

tured forearm and the shoulder developed a limitation of move
ment. CLAIMANT HAS RECEIVED SOCIAL SECURITY DISABILITY STATUS' 
AND SHOWS A LOW WORK MOTIVATION.

The DEATON RATIONALE, AS APPLIED TO THIS CASE, CLEARLY 
ELIMINATES THIS CLAIMANT FROM ENTITLEMENT TO PERMANENT TOTAL
DISABILITY COMPENSATION, DEATON V, SAIF, 97 OR ADV SH 126,----
OR APP-----, ( 1 9 7 3 ) .

The hearing officer's

SCHEDULED AND UNSCHEDULED

The order of the hear

AFF IRMED.

AWARD TOTALLING 192 DEGREES FOR BOTH 
DISABILITY SHOULD BE AFFIRMED.

ORDER
ING OFFICER DATED MAY 3 0 , 1 9 73 IS

%
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WCB CASE NO. 72-2915 OCTOBER 18, 1973

LLOYD PATRICK BARBER, CLAIMANT
COMPLYING STATUS OF 
P. AND M. TRAILER REPAIR
TAGGART AND WALTER, CLAIMANT’S ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The EMPLOYER REQUESTS BOARD REVIEW OF A HEARING OFFICER1 S 
ORDER WHICH FOUND THE EMPLOYER TO BE NONCOMPLYING AND A SUBJECT 
EMPLOYER AND THAT CLAIMANT HAD SUSTAINED A COMPENSABLE INJURY,

ISSUES

1 , Is THE EMPLOYER A NONCOMPLYING EMPLOYER?

2. Did claimant sustain a compensable injury?

DISCUSSION

Counsel for the employer argues that the workmen’s compen
sation BOARD DOES NOT HAVE JURISDICTION TO HOLD HEARINGS RELATIVE 
TO NONCOMPLYING EMPLOYERS, WCB ADMINISTRATIVE ORDER NO, 10-1970 
OUTLINES THE PROCEDURE APPLICABLE TO SUCH MATTERS,

’’In ANY CASE WHERE THE EMPLOYER ANSWERS THE NOTICE OF 
PROPOSED ORDER AND RAISES ANY ISSUE OF COMPENSABILITY OF 
THE CLAIM INCLUDING BUT NOT RESTRICTED TO THE COMPLYING 
STATUS OF THE EMPLOYER, THE MATTER SHALL BE REFERRED TO 
THE HEARINGS DIVISION OF THE WORKMEN’S COMPENSATION 
BOARD. THE PROCEDURE SHALL THEREUPON FOLLOW THE PROCEDURE 
PROVIDED BY STATUTE AND THE RULES AND REGULATIONS OF THE 
WORKMEN’S COMPENSATION BOARD PERTAINING TO CLAIMS DENIED 
BY THE EMPLOYER REGARDLESS OF WHETHER THE EMPLOYER HAS 
MADE A FORMAL DENIAL OF THE CLAIM. ’ * PAGE 2 , PARAGRAPH 3 , 
WCB ADMINISTRATIVE ORDER NO, 1 0 -1 97 0,

THE HEARING OFFICER FOUND AND THE BOARD CONCURS ALL OF THE 
EVIDENCE AND. AUTHORITIES APPLICABLE ARE INDICATIVE pF AN EMPLOYER- 
EMPLOYEE RELATIONSHIP RATHER THAN AN INDEPENDENT CONTRACTOR 
STATUS, AND P AND M TRAILER REPAIR IS THEREBY A SUBJECT EMPLOYER.

The hearing officer found, and the board concurs, that there
WAS PERSUASIVE EVIDENCE THAT CLAIMANT’S HERNIA CONDITION ON OR 
ABOUT MAY 2 2 , 1 9 72 WAS CAUSED OR CONTRIBUTED TO BY THE WORK HE
WAS DOING AS A SUBJECT WORKMAN,

ORDER

The ORDER OF THE HEARING OFFICER DATED MARCH 2 6 , 1 973 IS 
HEREBY AFFIRMED,

Claimant’s counsel is awarded a further fee of two hundred
FIFTY DOLLARS, FOR SERVICES ON REVIEW, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, AND RECOVERABLE FROM THE EMPLOYER, 
PURSUANT TO ORS 656.054,
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OCTOBER 19, 1973WCB CASE NO. 72-981

ANNIE LOUISE HALL, CLAIMANT
MAURICE ENGELGAU, CLAIMANT1 S ATTY,
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a hearing officer" s order
WHICH GRANTED A TOTAL PERMANENT PARTIAL DISABILITY AWARD EQUAL 
TO 2 00 DEGREES, CONTENDING SHE IS PERMANENTLY AND TOTALLY DIS
ABLED,

ISSUE
What is the extent of claimant’s disability?

DISCUSSION
Claimant sustained a compensable injury august 5 , 1 9 6 8 , 

while employed as a dryer grader, initially, she was seen by
DR. SAMUEL FOR CHIROPRACTIC TREATMENTS AND SUBSEQUENTLY CON
SULTED DR. LUCE. IN APRIL, 1 9 6 9 , A LAMINOTOMY AND FORAMINOTOMY 
WAS PERFORMED. CLAIMANT RETURNED TO WORK IN NOVEMBER FOR TWO 
DAYS AND HAS NOT WORKED SINCE. THE ABOVE PROCEDURES WERE CARRIED 
OUT A SECOND TIME IN JANUARY OF 1971, TWO DETERMINATION ORDERS 
AWARDED CLAIMANT 128 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY.

Following the last procedure, claimant was referred to the
board’s DISABILITY PREVENTION DIVISION IN PORTLAND. AFTER EXAMINA
TION AND EVALUATION SHE WAS DISCHARGED WITH ’’MODERATE PHYSICAL 
D ISABI LITY. ’ ’

A PROGRAM INITIATED BY THE DEPARTMENT OF VOCATION REHABILITA
TION TO ASSIST CLAIMANT IN RETRAINING WAS NOT SUCCESSFUL WHEN 
SHE LOST INTEREST IN EDUCATIONAL PURSUITS.

The HEARING OFFICER FOUND claimant’s AGE (36) , MENTAL 
CAPACITY, ABILITY TO BE RETRAINED, AND MOTIVATION PRECLUDED 
PLACING HER IN THE ’ ' ODD-LOT* ’ CATEGORY. THE HEARING OFFICER 
ALSO FOUND CLAIMANT HAD AN OBLIGATION TO SEEK RETRAINING, BUT 
LACKED MOTIVATION FOR DOING SO. THIS FINDING PRECLUDED AN AWARD 
OF PERMANENT TOTAL DISABILITY.

The hearing officer granted an award of unscheduled low

BACK DISABILITY EQUAL TO 2 0 0 DEGREES AND THE BOARD, ON REVIEW, 
CONCURS THIS AWARD ADEQUATELY COMPENSATES CLAIMANT FOR THE 
DISABILITY SUSTAINED.

The board also agrees with the hearing officer’s opinion
THAT THE TESTIMONY OF DR. SAMUELS, D. C. , IS ACCORDED ADMISSIBILITY 
EQUAL TO THAT ACCORDED ANY OTHER MEDICAL WITNESS.

ORDER
The ORDER OF the HEARING OFFICER DATED JUNE 2 8 , 1 973 , IS 

HEREBY AFFIRMED.
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WCB CASE NO. 73-482 OCTOBER 19, 1973

MARIE JANSSEN, CLAIMANT
J. W. MCCRACKEN, JR., CLAIMANT'S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests review of the hearing officer’s order

AFFIRMING THE STATE ACCIDENT INSURANCE FUND’S DENIAL OF LIABILITY 
FOR CERTAIN MEDICAL TREATMENT.

ISSUE
Was the medical treatment claimant received on December 20,

1 9 72 , NECESSITATED BY THE CLAIMANT’S COMPENSABLE INJURY?

DISCUSSION
On MARCH 3 0 , 1 9 7 0 , CLAIMANT WAS INJURED IN AN AUTO MOB ILE 

ACCIDENT FOR WHICH SHE RECEIVED REGULAR AND CONTINUING MEDICAL 
CARE. THE INDUSTRIAL ACCIDENT OCCURRED AUGUST 1 5 , 1 972 , AND
CLAIMANT RECEIVED TREATMENT BY THE SAME DOCTOR AND PHYSIOTHERAPIST 
WHO WERE TREATING HER FOR THE AUTOMOBILE ACCIDENT.

The hearing officer, having in this case, the important advantage 
of hearing and seeing the witnesses testify, concluded that the
MEDICAL CARE RECEIVED DECEMBER 2 0 , 1 9 72 , WAS NECESSITATED BY THE
AUTOMOBILE ACCIDENT AND NOT BY HER INDUSTRIAL ACCIDENT. HIS ORDER 
SHOULD BE AFFIRMED.

ORDER
T HE ORDER OF THE HEARING OFFICER DATED JUNE 1, 1973, IS 

AFFIRMED.

WCB CASE NO. 72-2010 OCTOBER 19, 1973

EILEEN SMITH, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

ISSUE
What is the extent of claimant’s permanent disability?

DISCUSSION
Claimant, a 45 year old married waitress and nurses aide,

SUSTAINED A LOW BACK INJURY SEPTEMBER 22 , 1 966 . THAT CLAIM WAS
CLOSED WITH 10 PERCENT LOSS OF AN ARM BY SEPARATION FOR UNSCHEDULED



DISABILITY. ANOTHER COMPENSABLE INJURY OCCURRED MAY 3 , 1 969 , TO 
THE SAME LUMBOSACRAL AREA. THIS CLAIM WAS CLOSED WITH NO 
PERMANENT PARTIAL DISABILITY. THE 1 96 6 INJURY WAS THEREAFTER 
REOPENED AND ULTIMATELY A LAMINECTOMY AND DISC REMOVAL WAS 
PERFORMED. CLAIMANT WAS THEN AWARDED 2 8.8 DEGREES FOR UNSCHEDULED 
DISABILITY AND 16.5 DEGREES FOR PARTIAL LOSS OF THE LEFT LEG. THE 
CLAIMANT NOW ALLEGES PERMANENT TOTAL DISABILITY UNDER THE "ODD 
LOT1' DOCTRINE.

The MEDICAL EVIDENCE ESTABLISHES THAT THE CLAIMANT IS NOT 
TOTALLY DISABLED AND THAT SHE PROBABLY SHOULD AND COULD RETURN 
TO HER FORMER OCCUPATION BUT IT IS UNLIKELY THAT SHE WILL DO SO 
BECAUSE OF A SEVERE BUT UNRELATED FUNCTIONAL OVERLAY. THE BACK 
EVALUATION CLINIC FELT THE LOSS OF FUNCTION OF THE BACK DUE TO THIS 
INJURY WAS MILD.

The theory of the claimant’s brief that society ought to
PROTECT THE CLAIMANT FOR ’’TREATMENT FAILURE* ’ IS NOT NOW A PART 
OF THE WORKMEN’S COMPENSATION LAW. THE EVIDENCE OF LACK OF 
MOTIVATION AND THE RATIONALE OF THE DEATON CASE, (DEATON V. SAIF,
97 OR ADV SH 126,-----OR APP------- , ( 1 973 ) ) PRECLUDES A FINDING OF
PERMANENT TOTAL DISABILITY.

ORDER
The order of the hearing officer dated march 9, 1973 is

AFFIRMED.

WCB CASE NO. 73-259 OCTOBER 19, 1973

JACKF. GRUBER, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The fund requests board reversal of the hearing officer’s

AWARD OF PERMANENT TOTAL DISABILITY.

ISSUE
Is THE CLAIMANT PERMANENTLY TOTALLY DISABLED?

DISCUSSION
Claimant sustained a compensable neck injury may 10, 1 96 8 .

SURGERY FOR CERVICAL DISC RESULTED IN LOSS OF VISION OF HIS RIGHT 
EYE. THERE WAS SUBSEQUENT SURGERY FOR REMOVAL OF A CERVICAL 
DISC IN 1972.

Claimant is a 42 year old functionally illiterate workman

WITH AN EIGHTH GRADE EDUCATION WITH EXPERIENCE IN LABORING TYPE 
EMPLOYMENT ONLY. PHYSICAL REHABILITATION AND VOCATIONAL 
REHABILITATION EFFORTS WERE UNSUCCESSFUL.

%
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4

A HEARING OFFICER OBSERVED THE CLAIMANT AND FOUND THAT HE 
WAS A FUNCTIONALLY ILLITERATE LABORER, BLIND IN THE RIGHT EYE, 
UNABLE TO DO HEAVY LIFTING AND UNABLE TO STAND VERY LONG,

The board concurs with the hearing officer that permanent

TOTAL DISABILITY IS PROVED,

ORDER
The order of the hearing officer dated may 2 , 1 973 , is

AFFIRMED,

Claimant’s counsel is awarded a reasonable attorney fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW,

WCB CASE NO. 72-946 OCTOBER 19, 1973

JULIUS COLEMAN, CLAIMANT
CHARLES R. CATER, CLAIMANT1 S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer's order 
WHICH SUSTAINED THE DENIAL OF claimant's CLAIM BY THE STATE 
ACCIDENT INSURANCE FUND.

ISSUE
Did CLAIMANT SUFFER A COMPENSABLE MYOCARDIAL INFARCTION IN 

THE COURSE OF HIS EMPLOYMENT?

DISCUSSION
Claimant, age 65, was employed as a faller and bucker and

ON SEPTEMBER 2 5 , 1 97 1 , SUFFERED A MYOCARDIAL INFARCTION. THIS
DIAGNOSIS IS NOT QUESTIONED.

At THE HEARING, CLAIMANT DESCRIBED HIS WORK ACTIVITIES ON 
THE MORNING OF SEPTEMBER 25. HE TESTIFIED THE SECOND TREE HE 
CUT GOT HUNG UP IN TWO OTHER TREES. WHILE CUTTING ONE OF THE 
TREES, IT STARTED UPROOTING AND HE JUMPED OVER DEBRIS AND RAN 
40 FEET AWAY. A MINUTE LATER SEVERE PAINS HIT HIM IN THE CHEST.

The employer learned about claimant’s heart attack soon

THEREAFTER, BUT WAS NOT AWARE UNTIL DECEMBER 24 , 1 97 1 THAT
claimant thought it should be compensable.

When claimant was interviewed by the fund’s investigator,
NO MENTION WAS MADE OF THE ALLEGED TREE ’’ HANGING UP" INCIDENT. 
DR. JONES, THE TREATING PHYSICIAN, TESTIFIED CLAIMANT HAD NOT TOLD 
HIM OF THE INCIDENT WHILE TAKING THE HISTORY.
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In an unwitnessed alleged industrial injury, claimant's

CREDIBILITY IS A DECISIVE FACTOR AND TOGETHER WITH A DELAY OF 
FOUR MONTHS IN FILING SUCH CLAIM OF INJURY, THE HEARING OFFICER 
FOUND CLAIMANT HAD FAILED TO SUSTAIN THE BURDEN OF PROVING A 
COMPENSABLE INJURY, ON REVIEW, THE BOARD CONCURS WITH THIS 
FINDING,

ORDER
The ORDER OF THE HEARING OFFICER DATED MAY 9 , 1 97 3 , IS

AFF I RM ED,

WCB CASE NO. 71-2453 OCTOBER 19, 1973

DONNA M. MCCULLOCH, CLAIMANT
BEDDOE AND HIMILTON, CLAIMANT'S ATTYS,
PHILIP A, MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

ISSUE
What is the extent of claimant’s permanent disability?

DISCUSSION
Claimant, a 42 year old grocery checker, suffered a com

pensable LOW BACK INJURY JULY 2 0 , 1 97 0 W H 1C H R EQU I RED TR E ATM E NT
BY LAMINECTOMY, A DETERM I NATION ORDER DATED SEPTEMBER 17, 1971
AWARDED HER 64 DEGREES FOR UNSCHEDULED DISABILITY.

The attending physician finds only minimal objective findings.
THE DISABILITY PREVENTION DIVISION REPORTS CLAIMANT COULD, WITH 
RELATIVE EASE, INVOLVE HERSELF IN A TRAINING PROGRAM TO LEARN 
NEW SKILLS IF SHE MUST DO LIGHTER WORK BUT THE BACK EVALUATION 
CLINIC FOUND NO OBJECTIVE EVIDENCE OF PHYSICAL IMPAIRMENT. THERE 
IS A MARKED FUNCTIONAL OVERLAY. THE CLAIMANT HAS NOT AVAILED 
HERSELF OF THE SERVICES OF THE DIVISION OF VOCATIONAL REHABILITA
TION ALTHOUGH PSYCHOLOGICAL AND MEDICAL REPORTS INDICATE THIS 
WOULD BE HELPFUL, IN LIGHT OF THIS EVIDENCE THE BOARD IS PERSUADED 
CLAIMANT’S DISABILITY DOES NOT EXCEED THAT AWARDED BY THE 
DETERMINATION ORDER AND AFFIRMED BY THE HEARING OFFICER.

ORDER
The order of the hearing officer dated may i o , 1973 is

AFF IRMED.

%
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WCB CASE NO. 72-1340 1973OCTOBER 19,

JAMES D. PUCKETT, CLAIMANT
QUENTIN D. STEELE, CLAIMANT’S ATTY,
DEPARTMENT OP JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant, a 47 year old log truck driver, requests an 
OF PERMANENT TOTAL DISABILITY RATHER THAN THE 2 2 4 DEGREES 
UNSCHEDULED DISABILITY AWARD GRANTED BY THE DETERMINATION 
AND AFFIRMED BY THE HEARING OFFICER.

DISCUSSION
Claimant received a substantial industrial injury in i 9 58 and

UNDERWENT TWO SURGERIES INVOLVING THE LOW BACK. SUBSEQUENT TO 
THIS INDUSTRIAL ACCIDENT CLAIMANT HAS HAD A FUSION WHICH WAS 
LATER FOUND TO BE NOT. SOLID AND HAD A SUBSEQUENT FUSION IN THE 
SAME AREA.

Medical reports show a functional overlay and that the

CLAIMANT COULD NOT DO HEAVY WORK BUT THAT THERE IS NO ORTHOPEDIC 
REASON WHY THE CLAIMANT SHOULD NOT DO LIGHT MODERATE TYPES OF 
WORK. IN FACT, GAINFUL EMPLOYMENT SHOULD BE ATTEMPTED AND 
FROM A PSYCHIATRIC STANDPOINT, CLAIMANT DOES NOT HAVE ANY IMPAIR
MENT TO PRECLUDE HIM FROM EMPLOYMENT. THUS, FROM BOTH AN 
ORTHOPEDIC AND PSYCHIATRIC STANDPOINT CLAIMANT IS NOT SO IMPAIRED 
THAT HE IS INCAPABLE OF SOME GAINFUL EMPLOYMENT. THE AWARD OF 
2 24 DEGREES ADEQUATELY COMPENSATES CLAIMANT FOR HIS RESIDUAL 
DISABILITY.

ORDER

award
FOR
ORDER

The order of the hearing officer dated april 9,
AFFIRMED.

1973 IS

WCB CASE NO. 73-308 OCTOBER 19, 1973
WCB CASE NO. 73-309 OCTOBER 19, 1973

FRED HANNA, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's order

WHICH SUSTAINED THE DENIALS BY THE STATE ACCIDENT INSURANCE FUND.

ISSUE
D

OF HIS
ID C LA I M AN 
EMPLOYME

T SUSTAIN TWO COMPENSABLE 
NT?

INJURIES IN THE COURSE
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DISCUSSION
Two CLAIMS, DENIED AS COMPENSABLE BY THE STATE ACCIDENT 

INSURANCE FUND, WERE CONSOLIDATED FOR HEARING. CLAIMANT, AGE 
52, FILED A CLAIM ON OCTOBER 3 , 1 972 , WHILE EMPLOYED AT THE
BLARNEY CASTLE FOR AN ALLEGED INJURY OCCURRING JULY 2 1 , 1 9 72 .
ON OCTOBER 6 , 1 972 , HE FILED A CLAIM AGAINST HENRY THIELES1 
RESTAURANT ALLEGING AN INDUSTRIAL INJURY ON SEPTEMBER 1 4 , 1 972 ,

Claimant had sustained a compensable injury in February,
197 1 AND HAD UNDERGONE SURGERY FOR A HERNIATED DISC. HIS 
TESTIMONY INDICATED A GOOD RECOVERY AND A RETURN TO RELATIVELY 
HEAVY WORK.

On REVIEW, THE BOARD .IS FACED WITH A RECORD SO COMPLETELY 
FILLED WITH DISCREPANCIES RELATING TO THE MECHANICS, DATES, 
MEDICAL HISTORIES AND SYMPTOMS, IT CAN, AT BEST, ONLY RELY ON 
THE FINDINGS AND CONCLUSIONS REACHED BY THE HEARING OFFICER.

ORDER
The ORDER OF THE HEARING OFFICER 

ING THE DENIALS BY THE STATE ACCIDENT 
AFFIRMED.

WCB CASE NO. 72-2793 OCTOBER 19, 1973

DATED JUNE 5 , 1 9 7 3 , SUSTAIN-
1NSURANCE FUND, IS HEREBY

CARMEN O. BOGARD, CLAIMANT
EDWIN A. YORK, CLAIMANT’S ATTY.
HOMER L. ALLEN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer’s order

WHICH GRANTED A PERMANENT PARTIAL DISABILITY EQUIVALENT TO 1 0 
PERCENT OF HER LEFT LOWER EXTREMITY, OR 1 5 PERCENT OF A POSSIBLE 
1 5 0 DEGREES.

ISSUES
1 . The compensability of the present condition of the

DERANGEMENT OF THE LEFT LEG.

2 . Extent of cla; mant’s permanent partial disab ility.

DISCUSSION
Claimant was a 59 year old janitress when she injured her 

LEFT KNEE WHILE MOVING A PATIENT’S BED. CLAIMANT HAS APPEALED 
FROM A PARTIAL DENIAL, AND THE'ISSUE IS WHETHER THE INTERNAL 
DERANGEMENT OF THE LEFT KNEE IS THE RESULT OF THE COMPENSABLE 
INJURY.

The MECHANICS OF THE ACCIDENT, AS DEMONSTRATED AT THE 
HEARING, DID NOT PRESENT A CLEAR PICTURE OF THE INCIDENT. IN 
ADDITION, A DEFINITIVE CLINICAL DIAGNOSIS HAS NOT BEEN MADE BY THE 
TREATING AND CONSULTING DOCTORS, AND CLAIMANT HAS REFUSED SUGGESTED 
MEDICAL PROCEDURES.

%
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4 The hearing officer, giving claimant the benefit of doubt,
AWARDED 15 DEGREES OF A POSSIBLE 150 DEGREES FOR HER LEFT LEG 
DISABILITY. THE BOARD CONCURS WITH THIS AWARD.

ORDER
The order of the hearing officer dated june 19, 1973 is

HEREBY AFFIRMED.

WCB CASE NO. 72-2114 OCTOBER 19, 1973

4

CAROL HEATLEY, CLAIMANT
COLLINS, FERRIS, REDDEN AND VELURE, 
CLAIMANT1 S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer’s order 
which affirmed the determination order made pursuant to ors
6 56 . 2 6 8 , AWARDING 16 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY.

ISSUE
What is the extent of claimant’s disability?

DISCUSSION
Claimant was working as a nurse’s aide and while lifting a

PATIENT, INJURED HER BACK NOVEMBER 17, 197 1 , SUSTAINING A LUMBAR
STRAIN AND A MILD LUMBOSACRAL SPRAIN.

Dr. LILLY REPORTED MILD DEGENERATIVE CHANGES, NO NERVE ROOT 
COMPRESSION AND FELT CLAIMANT WOULD RECOVER * ’WITHOUT ANY 
PERMANENT RE S ID U AL D I S AB IL IT Y. * ’ DR. KILGORE, A PSYCHIATRIST, 
CONCLUDED THERE WAS A LARGE SECONDARY GAIN FACTOR INVOLVED IN 
CLAIMANT’ S CASE.

Based on the lack of objective medical evidence and some
LACK OF MOTIVATION ON CLAIMANT’S BEHALF, THE HEARING OFFICER 
CONCLUDED THE PERMANENT PARTIAL DISABILITY DID NOT EXEED THE 
AWARD OF 16 DEGREES UNSCHEDULED LOW BACK DISABILITY, THE 
BOARD CONCURS.,,

ORDER
The order of the hearing officer dated June i , i 973 , is

AFFIRMED.
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ftWCB CASE NO. 72-3115 OCTOBER 22, 1973

HAL G. MOORE, CLAIMANT
MYR1CK, COULTER, SEAGRAVES AND 
NEALY, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

Claimant seeks board review of a hearing officer's order

WHICH SUSTAINED THE DENIAL OF THE STATE ACCIDENT INSURANCE FUND.

ISSUE
Is claimant's coronary artery by—pass surgery compensably

RELATED TO HIS INDUSTRIAL INJURY?

DISCUSSION
Claimant had established a workmen’s compensation claim 

IN CONNECTION WITH CHEST SYMPTOMS IN SEPTEMBER, 1 97 0. THIS 
REVIEW IS CONCERNED WITH THE QUESTION OF WHETHER OR NOT A SUB
SEQUENT CORONARY ARTERY BY—PASS SURGERY SHOULD BE ACCEPTED BY 
THE STATE ACCIDENT INSURANCE FUND AS A COMPENSABLE CLAIM FOR 
BENEFITS ON ACCOUNT OF AGGRAVATION. THE HEARING OFFICER SUSTAINED 
THE STATE ACCIDENT INSURANCE FUND’S DENIAL OF RESPONSIBILITY.

The board does not concur with the findings and conclusions

OF THE HEARING OFFICER.

The board has considered the opinions expressed by three

MEDICAL EXPERTS, dr. EDWARD B. STINSON, DR. DONALD N. WYSHAM 
AND DR. R. H. FRANTZ, THE STANFORD UNIVERSITY MEDICAL GROUP WHO 
PERFORMED THE BY-PASS SURGERY. ALTHOUGH CAUTIOUSLY WORDED,
(A DENOTATION OF EXPERTISE) THESE OPINIONS EXPRESSED CAUSAL 
RELATIONSHIP BETWEEN THE CARDIAC SURGERY AND THE MYOCARDIAL 
INFARCTION OF DECEMBER, 1 9 7 0 . DOCTORS PARCHER AND GRISWOLD,
WHO EXPRESSED A CONTRARY OPINION, WERE NOT INVOLVED IN THE 
TREATMENT OR EXAMINATION OF THE CLAIMANT.

Legal causation has been established, and as in most heart

CASES, THE QUESTION OF MEDICAL CAUSATION IS A CLOSE ONE. AS 
STATED IN CLAIMANT’S BRIEF, THE BOARD CAN LOOK TO THE RECENT 
LANGUAGE BY THE COURT OF APPEALS WHEREIN THE DECISIONS IN THIS 
ADMITTEDLY UNCERTAIN AREA ARE TO BE WEIGHED IN THE LIGHT OF THE 
PROBLEM PRESENTED TO THE EXPERT.

In view of the above, the board finds claimant's claim

INVOLVING A CORONARY ARTERY BY —PASS TO BE A COMPENSABLE AGGRAVA
TION OF HIS SEPTEMBER, 1 9 7 0 INFARCTION.

ORDER
The order of the hearing officer dated may 25, 1973, is

REVERSED AND CLAIMANT1 S CLAIM IS REMANDED TO THE STATE ACCIDENT 
INSURANCE FUND FOR ACCEPTANCE AND PAYMENT OF COMPENSATION REQUIRED 
BY LAW.

ft
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Claimant's counsel is awarded a reasonable Attorney’s fee

IN THE SUM OF ONE THOUSAND DOLLARS PAYABLE BY THE STATE ACCIDENT 
INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO. 73-664 OCTOBER 22, 1973

4

RODNEY S. WRIGHT, CLAIMANT
EDWIN A. YORK, CLAIMANT’S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a hearing officer’s

WHICH GRANTED AN ADDITIONAL 2 2 DEGREES FOR PARTIAL LOSS 
RIGHT LEG MAKING A TOTAL OF 3 0 DEGREES OF A POSSIBLE 1 5 0

ISSUE

What is the extent of claimant’s permanent partial disability?

DISCUSSION

Claimant sustained a compensable injury to his right foot and

LEG APRIL 7, 1971, A SUBSEQUENT EXACERBATION OCCURRED IN 1972
WHEN CLAIMANT STEPPED FROM A PLATFORM,

Since this episode, claimant’s condition has been diagnosed
AS CHRONIC VENOUS INSUFFICIENCY, TEARING OF THE MEDIAL MENISCUS 
AND BURSITIS OF THE LEG AND KNEE,

The hearing officer was faced with a difficult problem in
ATTEMPTING TO SEGREGATE THE DISABILITY ATTRIBUTABLE TO THE 
INDUSTRIAL INJURY FROM THE DISABILITY CAUSED BY UNRELATED CONDI
TIONS, FROM OUTWARD APPEARANCE AT THE HEARING, CLAIMANT WAS 
SUFFERING REAL PAIN, PAIN IN AND OF ITSELF, HOWEVER, IS COMPENSABLE 
ONLY WHEN IT PRODUCES DISABILITY,

The hearing officer found claimant to have permanent partial
GHT LEG OR 30 DEGREES, BEING 
ON REVIEW CONCURS WITH THIS

DATED JUNE 5 , 1 973 IS

DISABILITY OF 2 0 PERCENT LOSS OF HIS R 
AN INCREASE OF 22 DEGREES. THE BOARD 
FINDING OF DISABILITY,

ORDER

The order of the hearing officer

ORDER 
OF THE 
DEGREES,
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WCB CASE NO. 72-623 OCTOBER 22, 1973

W. C. WYLES, CLAIMANT
R. A. STANDLEY, CLAIMANT1 S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan,

Claimant requests board reversal of the hearing officer’s

DISMISSAL OF HIS CLAIM FOR AGGRAVATION,

ISSUE
Was the medical report submitted in support of the claim

FOR AGGRAVATION ADEQUATE TO INVEST THE HEARING OFFICER WITH 
JURISDICTION TO HEAR THE CASE?

DISCUSSION
Claimant was injured in a logging accident in 1 96 6 and by 

STIPULATION THAT CLAIM WAS CLOSED IN 1 96 9 WITH AN AGREED 75 
PERCENT PERMANENT PARTIAL DISABILITY. THE MEDICAL REPORT JUST 
PRIOR TO THAT STIPULATED PERMANENT PARTIAL DISABILITY AWARD 
STATED IN THE OPINION OF THE ATTENDING DOCTOR THAT CLAIMANT WAS 
PERMANENTLY TOTALLY DISABLED,

This claim for aggravation is supported by no medical opinion
THAT THE CLAIM OF 1 96 6 HAS BEEN AGGRAVATED OTHER THAN BY REFERENCE 
TO THE MEDICAL REPORT AND OPINION PRIOR TO THE STIPULATED 75 
PERCENT AWARD, GIVING THE OPINION OF PERMANENT TOTAL DISABILITY,
IN FACT, THE MEDICAL REPORTS SUBSEQUENT TO THE STIPULATED 
PERMANENT PARTIAL DISABILITY AWARD SUBSTANTIALLY REFLECT THAT 
THERE HAS BEEN NO ACTUAL WORSENING OF CLAIMANT’ S CONDITION,

ClCRICH V, SIAC, 143 OR 6 3 7 , ( 1 93 3 ) HOLDS THAT INTRODUCTION

OF EVIDENCE WHICH IN ITS FINAL ANALYSIS IMPEACHES THE FINAL AWARD 
IS IMPROPER AND THAT THE TRUE TEST FOR AGGRAVATION SHOULD BE 
WHETHER THERE HAD BEEN AN AGGRAVATION OF THE WORKMAN’S CONDITION 
SINCE THE LAST AWARD.

The board concludes that the request for hearing was
APPROPRIATELY DISMISSED.

ORDER
The ORDER OF THE HEARING OFFICER DATED APRIL 20, 

AF FIRMED.
19 73 IS



4 WCB CASE NO. 73-581 1973OCTOBER 22,

DONALD LANE, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT’S ATTYS.
JAQUA AND WHEATLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of the hearing officer's
ORDER AFFIRMING A SECOND DETERMINATION ORDER'S AWARD OF PERMANENT 
DISABILITY, CONTENDING HIS DISABILITY EXCEEDS THAT AWARDED.

DISCUSSION
Claimant, a 36 year old millworker, sustained an industrial

INJURY IN JANUARY, 1 9 6 7 . THIS CLAIM WAS CLOSED WITH AN AWARD OF 
19 DEGREES FOR UNSCHEDULED DISABILITY. BY STIPULATION, THE PARTIES 
RAISED THIS AWARD TO 3 8 DEGREES. THEREAFTER THE CLAIMANT'S CLAIM 
WAS REOPENED FOR A SPINAL FUSION AT L5-S1. A SECOND DETERMINATION 
ORDER AWARDED AN ADDITIONAL 9.6 DEGRES WHICH THE HEARING OFFICER 
AFFIRMED.

Claimant has a functional overlay and his personal drinking

PROBLEMS UNDOUBTEDLY CAUSED THE TERMINATION OF EMPLOYMENT 
RATHER THAN HIS INDUSTRIAL INJURY.

Claimant has apparently now overcome his personal drinking

PROBLEMS AND IS NEARING COMPLETION OF RETRAINING AS A WELDER.

The preponderance of medical evidence show that the claimant

IS PHYSICALLY ABLE TO RETURN TO TYPES OF MANUAL WORK HE HAS DONE 
IN THE PAST AND WE CONCLUDE THEREFORE, THAT THE ORDER OF THE 
HEARING OFFICER SHOULD BE AFFIRMED,

ORDER
The order of the hearing officer dated may 12, 1973 is

AFFIRMED.

WCB CASE NO. 72-3195 OCTOBER 22, 1973

JOSEPH LUNDQUIST, CLAIMANT
ROD KIRKPATRICK, CLAIMANT’ S ATTY. 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Re VIEWED BY COMMISSIONERS WILSON AND SLOAN.

A 
D I 
1 9

Claimant, a 
hearing officer
SAB1LITY IN THE 
7 0 .

6 0 YEAR O 
’ S AWARD 
LOW BACK

LD MILLWRIGHT, REQUESTS AN INCREASE OF 
OF A TOTAL OF 3 0 PERCENT FOR UNSCHEDULED 
ARISING OUT OF AN ACCIDENT OF JULY 3 1 ,
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ISSUE
What is the extent of claimant's permanent disability?

DISCUSSION
Claimant had a previous low back injury in 1 96 5 for which 

HE WAS AWARDED 3 0 PERCENT PERMANENT PARTIAL DISABILITY OF THE 
LOW BACK. A LAMINECTOMY WAS PERFORMED AFTER THE 1 96 5 INJURY 
AND THE CLAIMANT WAS RELEASED TO RETURN TO HIS REGULAR EMPLOY
MENT.

The motivation and credibility OF THIS 6 0 year old workman 
WHO HAS JUST RECEIVED DISABILITY UNDER SOCIAL SECURITY, IS 
QUESTIONED ON THE EVIDENCE AND RECORD OF THIS HEARING ONLY. 
OBVIOUSLY, ANY CHALLENGE TO CREDIBILITY DUE TO PERSONAL KNOWLEDGE 
DERIVED FROM A PREVIOUS HEARING IS INAPPROPRIATE.

Based on the entire record, the claimant has not proved

PERMANENT TOTAL DISABILITY BUT THE COMBINATION OF PHYSICAL INJURY 
AND MODERATE PSYCHOPATHOLOGY MAKES AN AWARD OF 5 0 PERCENT 
PERMANENT TOTAL DISABILITY MORE APPROPRIATE THAN THE 3 0 PERCENT 
ALLOWED BY THE HEARING OFFICER.

ORDER
The ORDER OF THE HEARING OFFICER DATED APRIL 2 6 , 1 9 73 IS

ACCORDINGLY MODIFIED TO ALLOW CLAIMANT A TOTAL OF 160 DEGREES 
OR 50 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DIS
ABILITY OF THE LOW BACK, THIS BEING AN INCREASE OF PERMANENT 
PARTIAL DISABILITY OF 64 DEGREES MORE THAN THE HEARING OFFICER 
ALLOWED.

Claimant's attorney is allowed an attorney's fee equal

TO 2 5 PERCENT OF THE INCREASED COMPENSATION GRANTED HEREBY AND 
PAYABLE FROM SAID AWARD. IN NO EVENT, HOWEVER, SHALL THE FEE 
ALLOWED BY THE HEARING OFFICER AND BY THIS ORDER EXCEED A MAXIMUM 
OF FIFTEEN HUNDRED DOLLARS.

WCB CASE NO, 73-231 OCTOBER 22, 1973

RICHARD SANDERS, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The fund requests reduction of the permanent disability

AWARD MADE BY THE HEARING OFFICER.

ISSUE
What is the extent of claimant's permanent disability?

2 9 0



DISCUSSION
On NOVEMBER 19, 197 1 CLAIMANT, A THEN 3 8 YEAR OLD CARPET

LAYER, INJURED HIS BACK, NECK AND SHOULDER LIFTING A CARPET OUT 
OF A TRUCK, AFTER A SHORT PERIOD OF TEMPORARY TOTAL DISABILITY 
HE RETURNED TO WORK AND WORKED CONTINUOUSLY FOR APPROXIMATELY 
SEVEN MONTHS WHEN HE AGAIN RECEIVED MEDICAL CARE FOR COMPLAINTS 
IN THE RIGHT SHOULDER. HIS CLAIM WAS CLOSED ON JANUARY 16, 1973
WITH 32 DEGREES FOR UNSCHEDULED DISABILITY IN THE RIGHT SHOULDER. 
CLAIMANT APPEALED THAT ORDER AND THE HEARING OFFICER FOUND HIS 
DISABILITY EQUALLED 160 DEGREES.

Although the actual disability from an objective standpoint 
WAS considered minimal by the disability prevention division, it
DOES PREVENT CLAIMANT’S RETURN TO CARPET LAYING. CLAIMANT HAS 
CHANGED HIS OCCUPATION. HE IS NOW RAISING CHICKENS AND MAKING AN 
AVERAGE SUCCESS OF THE BUSINESS IN ITS BEGINNING,

The fact that claimant has successfully moved into the
CHICKEN RAISING BUSINESS BUT HAS SUFFERED A SUBSTANTIAL LOSS OF 
EARNING FROM HIS CARPET LAYING DAYS AS SUCH DOES NOT PROVE, AS 
THE HEARING OFFICER CONCLUDED, ’’A SUBSTANTIAL LOSS OF EARNING
capacity’’, the loss of earning capacity must be determined from
HIS PRESENT CONDITION AND AN EVALUATION OF HIS FUTURE PROSPECTS,
AND NOT DEFINITIVELY JUDGED ON PRESENT INCOME AS COMPARED TO 
PRE—ACCIDENT INCOME LEVELS.

Claimant’s superior intellectual resources and aptitudes

REMAINING INDICATE AN EARNING CAPACITY EXCEEDING 50 PERCENT. THE 
BOARD CONCLUDES, AFTER REVIEWING THE ENTIRE RECORD, THAT CLAIMANT’S 
PERMANENT PARTIAL DISABILITY EQUALS 3 5 PERCENT.

ORDER
The ORDER OF THE HEARING OFFICER DATED MAY 9 , 1 97 3 IS SET

ASIDE AND IN LIEU THE REOF CLAI MANT IS HEREBY AWARDED AN ADDITIONAL 
80 DEGREES MAKING A TOTAL OF 112 DEGREES OF A MAXIMUM OF 3 2 0 
DEGREES FOR UNSCHEDULED RIGHT SHOULDER DISABILITY.

Claimant’s attorneys are entitled to 2 5 percent of the
INCREASED COMPENSATION AWARDED HEREBY, PAYABLE OUT OF SAID 
AWARD, AS A REASONABLE ATTORNEY'S FEE. IN NO EVENT HOWEVER,
SHALL THE FEE ALLOWED HEREBY, WHEN COMBINED WITH ANY FEES 
RECEIVED PURSUANT TO THE HEARING OFFICER’S ORDER, EXCEED FIFTEEN 
HUNDRED DOLLARS.

WCB CASE NO, 72-3260 OCTOBER 22, 1973

LOUIS CUMMINGS, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’ S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The fund requests board review of the hearing officer’s order
DENYING THE MOTION TO QUASH, ESTABLISHING THE DATE OF ENTITLEMENT 
TO PERMANENT TOTAL DISABILITY OF APRIL 9 , 1 96 9 , THE DATE OF THE
DETERMINATION ORDER AND ASSESSING A PENALTY AND CLAIMANT’S ATTORNEY'S 
FEE TO BE PAID BY THE FUND.
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DISCUSSION
The stipulated facts are well stated in the hearing officer's

OPINION AND ORDER. THE CLAIMANT'S CONDITION WAS MEDICALLY STATIONARY 
AS OF APRIL 9 , 1 96 9 . THE CIRCUIT COURT AWARDED PERMANENT TOTAL
DISABILITY WITHOUT CONSIDERING OR SPECIFYING THE EFFECTIVE DATE.

Based on the rationale expressed in the recent order on
REVIEW IN THE MATTER OF THE COMPENSATION OF EZRA E. ZINN, CLAIMANT, 
WCB CASE NO. 72 -3 028 , THE ORDER OF THE HEARING OFFICER IS CORRECT.
THE BOARD CONCLUDES HIS ORDER SHOULD BE AFFIRMED. ^

ORDER
The order of the hearing officer dated june u, 1973, is

AFFIRMED.

Claimant's counsel is awarded a reasonable fee in the sum 
OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE ACCIDENT 
INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72—471—E OCTOBER 22, 1973

HARLAN E. HALL, CLAIMANT
CHARLES R. CATER, CLAIMANT'S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

On FEBRUARY 3 , 1 972 THE WORKMEN'S COMPENSATION BOARD,
PURSUANT TO ORS 656.278(1) , ORDERED THE STATE ACCIDENT INSURANCE 
FUND TO REOPEN CLAIMANT* S CLAIM AND PROVIDE HIM FURTHER COMPENSA. 
TION AND MEDICAL TREATMENT.

Pursuant to ors 656.278(3) the state accident insurance

FUND REQUESTED A HEARING WHICH WAS DULY HELD. THE STATE ACCIDENT 
INSURANCE FUND NOW REQUESTS BOARD REVIEW CONTENDING THE HEARING 
OFFICER ERRED IN —

i . Failing to consider and rule on the constitutionality 
of the board's own motion procedure used in this
MATTER.

2. Holding that the defendant had the burden of proof.

3. Holding that claimant was entitled to additional

COMPENSATION AND PAYMENT OF HIS ATTORNEY FEES BY 
THE STATE ACCIDENT INSURANCE FUND.

The hearing officer correctly ruled that the constitutional 
ISSUES RAISED BY THE FUND WERE NOT PROPERLY BEFORE HIM, THE 
GENERAL RULE IS THAT ADMINISTRATIVE AGENCIES DO NOT DETERMINE 
THE CONSTITUTIONALITY OF STATUTES UNDER WHICH THEY ACT AND THAT 
THEY MUST ASSUME THEM CONSTITUTIONAL UNTIL A JUDICIAL DECLARATION 
TO THE CONTRARY. AM JUR 2D ADMINISTRATIVE LAW, 185.

%
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Because the board assumes ors 6 5 6,2 78 constitutional and
BECAUSE IT HAS PROPERLY FOLLOWED THE PROCEDURES REQUIRED UNDER 
THAT SECTION, THE BOARD CONCLUDES THAT THE STATE ACCIDENT 
INSURANCE FUND1 S OBJECTIONS TO THE CONSTITUTIONALITY AND REGU
LARITY OF THE PROCEDURE ARE NOT WELL TAKEN.

In his order the hearing officer concluded that because the 
board’s original order in effect rejected the fund’s intervening
ACCIDENT CONTENTION, THE ’’BOARD’S OWN MOTION ORDER MAY WELL 
CONSTITUTE RES JUD IC ATA ON THIS ASSERTED DEFENSE.’’ THE ORIGINAL 
ORDER ISSUED EX PARTE. THE DOCTRINE OF RES JUDICATA REQUIRES THE 
PARTY BE GIVEN HIS ’ ’ DAY IN COURT1’ WHICH IT HAD NOT YET HAD, 
THEREFORE THE DOCTRINE DOES NOT APPLY.

Regarding the merits of the case, the board is persuaded by 
dr. Johnson’s opinion, as the hearing officer was, that claimant

IS IN NEED OF. FURTHER MEDICAL CARE AND COMPENSATION AS A RESULT 
OF HIS INJURY OF MARCH 1 9 6 3 .

The order of the hearing officer affirming the board’s 
original own motion order and allowing an attorney’s fee should

BE AFFIRMED.

ORDER
The order of the hearing officer dated march 5, 1973 is

AFFIRMED.

Counsel for claimant is awarded a reasonable attorney fee
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE EY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 72-3060 OCTOBER 22, 1973

DANNIE L. JONES, CLAIMANT
LARKIN, BRYANT AND EDMONDS, CLAIMANT’S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

This matter is before the workmen’s compensation board 
UPON THE REQUEST OF THE CLAIMANT THAT THE BOARD EXERCISE ITS 
CONTINUING JURISDICTION UNDER OWN MOTION POWER GRANTED BY ORS 
656.278.

The board is in receipt of medical reports indicating that
THE claimant’s ORIGINAL INJURY IS A MATERIAL CONTRIBUTING FACTOR 
TO CLAIMANT’S PRESENT CONDITION, AND THAT HIS CLAIM SHOULD BE 
REOPENED ON THE BOARD’S OWN MOTION.

It IS HEREBY ORDERED THAT THE CLAIM OF DANNIE L. JONES BE 
REOPENED FOR FURTHER DIAGNOSTIC PROCEDURES AND TREATMENT OF HIS 
INJURY RELATED CONDITION.

Pursuant to wcb administrative order no.. 3-1 96 6 , relating 
TO attorney’s FEES, RONALD L. BRYANT IS ENTITLED TO RECEIVE 2 5 
PERCENT OF CLAIMANT’S TEMPORARY TOTAL DISABILITY TO A MAXIMUM 
OF ONE HUNDRED FIFTY DOLLARS, FOR HIS SERVICES IN ESTABLISHING 
claimant’s ENTITLEMENT TO BENEFITS.
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NOTICE OF APPEAL
Pursuant to ors 656,278 -

The claimant has no right to a hearing, review or appeal on

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION,

The state accident insurance fund may request a hearing on

THIS ORDER,

This order is final unless within 3 0 days from the date
HEREOF THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY 
REQUESTING A HEARING,

WCB CASE NO. 72-2654 OCTOBER 22, 1973

CARROL M. SALISBURY, CLAIMANT
HUFFMAN AND ZENGER, CLAIMANT'S AfTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.
The state accident insurance fund requests board review of

A HEARING OFFICER’S ORDER WHICH GRANTED CLAIMANT AN ADDITIONAL 
PERMANENT PARTIAL DISABILITY AWARD EQUIVALENT TO 45 DEGREES FOR 
LEFT LEG DISABILITY,

ISSUE
What is the extent of permanent partial disability?

DISCUSSION
Claimant sustained a compensable injury to his left knee

OCTOBER 9,1971, A DETERMINATION ORDER ISSUED SEPTEMBER 2 0 ,
1 97 2 AWARDING CLAIMANT PERMANENT PARTIAL DISABILITY OF 15 PERCENT 
LOSS OF THE LEFT LEG EQUAL TO 22.5 DEGREES,

The hearing officer and the board are in agreement that this 
award accurately reflects the loss of organic PHYSICAL FUNCTION 
OF THE LEG. THE STATE ACCIDENT INSURANCE FUND DOES NOT TAKE ISSUE 
WITH THIS CONCLUSION, THE FUND DOES OBJECT TO THE HEARING OFFICER1 S 
AWARD OF 3 0 PERCENT LOSS OF THE LEFT LEG FOR PSYCHOLOGICAL 
DYSFUNCTION ATTRIBUTABLE TO THE INJURY.

The board, on review, concludes the psychological evaluation
BY NORMAN W, HICKMAN, PH. D. , WAS BASED ON ERRONEOUS INFORMATION 
OFFERED BY THE CLAIMANT. THE RECORD SHOWS CLAIMANT HAD OPPORTUNITY 
OF RETRAINING UNDER VOCATIONAL REHABILITATION DIVISION, OF WHICH 
HE DID NOT AVAIL HIMSELF. CLAIMANT INDICATED TO DR. HICKMAN HE 
HAD NO FINANCIAL PROBLEMS, WHICH WAS UNTRUE. HE FAILED TO MENTION 
HIS TRANSIENT LIFE STYLE AND HIS ACTIONS CONTRARY TO THE DICTATES 
OF SOCIETY. IF PSYCHOLOGICAL DYSFUNCTION EXISTS, IT APPEARS UN
RELATED TO THE INDUSTRIAL INJURY.

For the reasons stated, the board concludes the award of is

DEGREES LOSS OF THE LEFT LEG, AS GRANTED BY THE DETERMINATION ORDER,
adequately compensates claimant’s disability.
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ORDER
The ORDER OF THE HEARING OFFICER DATED MAY 9 , 1 973 IS

ACCORDINGLY MODIFIED, AND THE AWARD OF PERMANENT PARTIAL DIS
ABILITY EQUAL TO 1 5 PERCENT LOSS OF THE LEFT LEG MADE PURSUANT 
TO ORS 656,268 IS REINSTATED.

WCB CASE NO. 72-2880 OCTOBER 23, 1973

CHARLES G. LEE, CLAIMANT
MOORE, WURTZ AND LOGAN, CLAIMANT’S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The fund requests reversal of the hearing officer’s order 
ALLOWING FURTHER TREATMENT AND TEMPORARY TOTAL DISABILITY 
COMPENSATION.

4

DISCUSSION
The CLAIMANT, A 28 YEAR old carpenter, received a LOW BACK. 

INJURY JULY 15, 1971. TWO DETERMINATION ORDERS HAVE ISSUED AWARD
ING TEMPORARY TOTAL DISABILITY ONLY. MEDICAL EVIDENCE SHOWS 
THAT THE PHYSICAL CONDITION IS STATIONARY AND PHYSICAL PERMANENT 
DISABILITY MINIMAL BUT, THAT AN HYSTERICAL NEUROSIS IS NOT STATION
ARY AND THAT FURTHER PSYCHIATRIC CONSULTATION SHOULD BE AFFORDED 
TO CLAIMANT WHICH WOULD, MOST PROBABLY, BE PRODUCTIVE IN REDUCING 
CLAIMANT’S DISABLING MANIFESTATIONS AND INCREASE THE POSSIBILITY 
OF FAVORABLE REHABILITATION.

Dr. HICKMAN RELATES THE PSYCHOPATHOLOGY TO THE INDUSTRIAL 
INJURY AND RECOMMENDS REHABILITATION AS SOON AS POSSIBLE BEFORE 
THE SYMPTOMS BECOME MORE FIXED, WE ARE PERSUADED DR. HICKMAN 
IS CORRECT.

The BOARD CONCURS IN THE FINDINGS AND CONCLUSIONS OF THE 
HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the he ar ing off icer dated may i 5 , 1973, is

AFF IRME D.

Claimant's counsel is awarded a reasonable attorney’s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.
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Procedure where within one year of determination and

have previously had a direct appeal: A. West-----  232
Reoccuring back difficulty dating back to 1938:

W. Bush-----------------------------------------------------   10
Retroactive benefits: J. Lane------ ----------------------------  44
Reopened on own motion where technically not

aggravation: G. Almond............ ------------------------------ 187
Spondylitis became worse: L. Bauer...................................- 247
Taxi driver with knee injury: H. Ayer------------------------- 192
Ten percent increase: H. Miller:--------- --------------------- 105
Time limit runs from 1st closure: M. Dardis................... 50
Total disability allowance reversed: S. Jones---------- 61
Worsening attributed to intervening incidents:

M. Talbott................................................ ......................... - 144

AOE/COE

Accident not faked as claimed: G. Burkholder-------------- 219
Additional compensation denied: D. Reese------------------------- 79
Allowance reversed: E. Schmidt------------------------------------- 216
Allowed over SAIF appeal: W. Smith------------------------------ 104
Auto death on way home where family business:

W. Edgar------------------------------------------------------------------- 23
Back claim for refusion: K. Clymer—---------------------- 94
Back injury where no particular incident:

M. Livingston----------------  128
Back claim denied: K. Nestman----- ------ --------- ---------------- 129
Back claim denied: C. Gillespie--------------- -------------------- 145
Baker with long back history: J. Lee---------- ---------------- 124
Claim denied where confusing evidence: C. Wallen-------  97
Claim denied: J. Boone--------------------------------------------------- 166
Claimant attempts to collect from his brother for

injury on family errand: L. Gibbs-------------- -------- 158
Cutter who ran to avoid falling tree: J. Coleman-------  281
Death claim allowed: E. Stocker------------------------------------ 112
Delayed claim allowed: B. Prater---------------------------------- 146
Denial reversed: W. Sadoski------------------------------------------- 39
Denial affirmed on death case: W. Trudeau------------------- 86
Denial affirmed: A. Tryon---------------------------------------------- 153
Denial affirmed: I. Baker--------------  169
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Denied claim dismissed on appeal where attorney-
quit: E. Adams------------------------------------------------------- 214

Denial affirmed on confusing record: F. Hanna------------ 283
Denied claim: J. Neill-------------------------------------------------- 68
Disputed claim allowed: M. Silva---------------------------------- 140
Disputed claim attributed to old injury: J. Bray-------  147
Drunken car salesman killed: D. Schuler------------ --------- 26
Fall while contemplating buying house from

prospective employer: E. Nolte----------------------------- 210
Firman's nervousness related: R. Cook------------------------- 119
Girl at riding academy: J. Buckner------------------------------ 198
Heart claim disallowed: D. Schwehn------------------------------ 71
Heart claim: K. Breese-------------------------------------------------- 87
Heart Claim denied: R. Breeding----------------------------------- 119
Heart claim where no medically significant

precipitating event: T. Helmer----------------------------- 149
Heart attack: A. Franklin--------------------------------------------- 209
Heart claim allowed on majority vote: E. Schartner---- 230
Heart attack denied: W. Riback------------------------------------- 240
Heart by-pass surgery: H. Moore----------------------------------- ‘ 286
Hernia not related: H. Adams.................... -................... ...... 75
Hyperventilation reaction to noise: C. Mellen------------ 226
Knee injury not compensable: G. Allen------------------------- 242
Light bulb changer at apartment: J. Ivie-------------------- 259
Medical connection needed for knee injury: G. Hill---- 43
Mental breakdown: T. Duffy-------------------------------------------- 262
New injury found: C. McCarty................................................ 48
New injury vs. aggravation on rapid sequence of

events: E. Sailer---------------------------------------  203
Newspaper boy case: H. Bradbury----------------------------------- 3
Phoney settlement gets opportunity to pay again: H.

Douglas--------------------------------------------------------------------- 35
Psychiatric care compensible: D. Durbin---------------------- 29
Psychopathology: A. West----------------------------------------- 84
Pulmonary embolism after several surgeries: F. Dieu-- 66
Refracture of limb: M. Stovall------------------------------------- 114
Remand refused for investigation of "tissue mass":

S. Kilburn------------------- -------------- ------------------------------ 113
Resident husband whose wife is apartment manager:

J. Ivie.......................... ................................... ............ 259
Resident employee: N. Hoselton------------------------------------- 260
Settled: H. Lingo...................................................................... 14
Settled for $13,750: J. Morava........................................ .. 15
Should not hurt: B. Means---------------------------------------- 218
Surgery not related: J. Hendricks:------------------------------ 74
Uveities claim denied: R. Volk------------------------------------- 78

DEATH BENEFITS
Claim defeated: T. Dubell-----------------------   47
Settled for $13,750: J. Morava------------------------------------- 18
Settled for $17,520: C. Fergel---------   52
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HEART ATTACK

Allowed reluctantly: L. Atkinson-------------------------------- 79
By-pass surgery: H. Moore-------------------------------------------- 286
Cutter who ran to avoid falling tree: J. Coleman------ 281
Denied: Keith Breese---------------------------------------------------- 87
Heart claim allowed: D. O'Connor-------------------------------- 8
Heart claim where totally disabled at death: E.

Williams----------------------------------------------------------------- 33
Heart claim disallowed: D. Schwehn----------------------------- 71
Heart claim denied for death while dancing on

vacation: W. Riback.........-....................... -.................. 240
Logger: A. Franklin------------------   209
No particular event case: T. Helmer--------------------------- 149
Partial denial affirmed: E. Riutta----------------------------- 275
Two separate heart claims 6 months apart: E.

Stockham----------------------------------------------------------------- 109

HERNIA

Ventral Hernia: G. Dalthorp----------------------------------------- 82

JURISDICTION

Error in taxing attorney's fees corrected on own
motion: W. Huckins----------------------------------------------- 148

Own motion: F. Dalton--------------------------------------------------- 20
Own motion proceeding: A. Kinion-------------------------------- 25
Own motion: M. Farmer--------------------------------------------------- 27
Own motion request dismissed: W. Stuart--------------------- 28
Own motion declined: A. Currie----------------------------------- 32
Own motion reopening: M. Dardis-------- -------------------------- 50
Own motion declined: J. Calhoun......................................... 60
Own motion award of total disability: B. Clayborn-----  61
Own motion award of total disability: R. Allman--------  117
Own motion on 1949 foot injury: E. Haab-------------------- 118
Own motion reopening: R. Schwab----- ---------------------------- 170
Own motion declined: E. Tincknell--------------- '-------------- 227
Refused where claimant can't find job: E. Nixon-------  137
Reopening on own motion: K. Bent-------------------------------- 123
Travel expense to hearing discretionary: G. Glenn----  22

MEDICAL SERVICES

Additional Chiropractic denied: A. Howton----------------- 144
Additional allowed: L. VanDamme----------------------------------- 213
Additional refused: Z. Baxter-------------------------------------- 255
Additional refused: N. Marshall----------------------------------- 258
Dr. Rinehart's view discounted: F. Spargur---------------- 95
Partial denial affirmed: M. Janssen--------------------------- 279
Psychological counseling: M. Weir------------------------------- 40
Psychological counseling: F. Spargur-------------------------- 95
Psychological counseling allowed: J. Lockard------------ 131
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MEMORANDUM OPINION

Affirmed: M. Smith----------------------------------------------------- 136
Affirmed: W. Huey.................. ....................... ................. ...... 249
Affirmed: M. Mitchell----------------- ■------------------------------- . 252
Affirmed in result: C. Thompson------------------------------ 263
Back claim affirmed: D. Burgess---------------------------- - 244
Remanded in accord with mandate: G. Nicholas---------- 37

NOTICE OF INJURY

Deaf mute claimant excuse from prompt notice where
foreman saw accident: N. Cameron--------------------- 268

OCCUPATIONAL DISEASE

Accident in this case: E. Bergh------------ ------------------- 265
Appeal procedure: A. Kilgore-------------------------------- - 169
Claim allowed: A. Dahlstrom-------- ----------------------------- 253
Contact dermatitis claim: M. Cook----------------------------- 213
Fee of $300: F. Kelley.............................................. ......... 102
Fee on motion: M. Larson------------------------------------------- 186
Foot ache from walking on concrete: M. Larson------- - 186
Malodorous fumes: C. Willhoit-----------------------------■---- 63
Mental breakdown: T. Duffy------------------------- ------------ 262
Nervous tension related on Firman's case: R. Cook-- 119
Pulmonary disease: F. Kelley--------------- ----------------- - 100

PENALTIES AND FEES

Allowed over strong dissent: R. Leers--------------------- 53
Computation in aggravation case where closing is

by-passed: M. Wright--------- ----------   223
Failure to award on denied claim corrected on own

motion jurisdiction: W. Huckins-----------------  148
Fee on own motion: M. Farmer-------------------- ----- --------- 27
Fee where resistance: B. Whetstone —=•--» 40
Fee of $1500 on aggravation claim: B. Whitney------ 111
Fee on motion in occupational disease claim:

M. Larson-------------------------------------------------------------- 229
Fee sprung to $1,000 on reconsideration: D. Johnson 235
Fee added by supplemental order: M. Cameron------------ 272
Motion for fee on own motion order: G. Almond----- 215
Penalties allowed: C. Rowland------------------------------------ 76
Penalties where SAIF mislead claimant about claim

rights: D. Johnson------------------------   197
Penalty allowed: E. Bergh------------------------------------------ 265

PERMANENT PARTIAL DISABILITY

(1) Arm and Shoulder
(2) Back - Lumbar and Dorsal
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(3) Fingers
(4) Foot
(5) Forearm
(6) Leg
(7) Neck and Head
(8) Unclassified

(1) ARM AND SHOULDER

Arm: Affirmed on state appeal: R. Kyle--..................... 124
Arm: Affirmed on Memo: F. Miller ............................... 138
Arm and neck surgery: 96° and 28.8° after neck

surgery: D. Crismon--------------------------------------------- 196
Arm: 90% increased to total disability for severe

fracture: C. Owens---------------   201
Arm and shoulder: 32° and 20° for crushing injury:

B. Kinney--------------------------------------------------------------- 142
Shoulder: 96° where only know heavy work: B.

Westberry--------------- ---------------- ----------- ------------------- 195
Arm and shoulder: 125° and 64° after reduction:

W. Gotcher-------------------------------------------------------------- 38
Arm and shoulder: 192° where retired: J. Holifield- 276

(2) BACK ............

Back: Affirmed after laminectomy' Davidson, R.--------- 89
Back: none where no evidence: A. Elliott----------------- 57
Back: none on own motion: A. Barkdoll---------------------- 177
Back: 9.6° after laminectomy on own motion closing:

H. Issel----------------------------------------------------------------- 45
Back: 9.6° after fusion: D. Lane------------------------------- 289
Back: 15° to 17 year old: J. Snyder-------------------------- 80
Back: 16° for mild strain: C. Heatley---------------------- 285
Back: 19.2° additional on own motion: D. Rudisil----  48
Back: 32° to fat old Mexican Widow: S. Gonzalez------ 55
Back: 32° after laminectomy on very good recovery:

F. Reedy------- -----------------  64
Back: 32° for paid while lifting: C. Staples---------- 115
Back: 32° affirmed for 'Mildly moderate' disability

where must avoid heavy mill work: G. Muzzy......... 139
Back: 32° affirmed absent proof of lost earning

capacity: T. Buckley................................................... 179
Back: 32° for sprain: R. Leno------------------------------------ 238
Back: 32° where seeking light work: C. Hurt------------ 243
Back: 32° on aggravation: R. Comer--------------------------- 266
Back: 32° for strain in long opinion: M. Cearley----  267
Back and Arm: 48° and 19° on employer appeal: R. Cox 12
Back: 48° where can work: M. Lengele------------------------ 62
Back: 48° after two laminectomies: J. Griswold-------  208
Back: 48° allowed: W. Boothe...............    273
Back: 64° for some impairment: W. Nelson----------------- 5
Back: 64° and reference to disability prevention:

R. Todahl-----------------------   69
Back: 64° for 30% reduced wages: L. Miebach------------ 81
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Back: 64° on reserve capacity intrepetation of
diminished earnings: G. Byers----------------------------- 85

Back: 64° and 105.6° reinstated after successful
SAIF appeal from determination W. Baldridge------  133

Back: 64° for restricted earning capacity: E.
Stahlik---------------------------------------------------------------------- 143

Back: 64° for minimal disability: E. Mitchell----------- 150
Back: 64° where speculative earnings loss: R.

Checkley.................-....................................... -................. 160
Back: 64° affirmed: R. Bogart........................................ - 179
Back: 64° for strain: J. Doran---------------------  200
Back: 64° on earning capacity: B. Wilson----------------- 225
Back: 64° for spotty employment record: R. Martin-- 254
Back: 64° affirmed: E. Lakey ----------------------------------- 268
Back: 64° where can travel and work: F. Gast---------- 270
Back: 64° for lack of candor: M. Scott-------------------- 271
Back: 64° for minimal objective findings: D.

McCulloch ............................................................................. 282
Back: 77° to bookkeeper: E. Harrington-------------------- 139
Back: 80° where claim total: E. Williams----------------- 83
Back: 80° after fall for strain: G. Litteer------------ 106
Back and Leg: 80° and 8° after fusion: J. Clauson-- 134
Back and Leg and Foot: 80° 15° and 135° after fusion:

J. Barnhart.................................. -......................... ......... 157
Back: 80° with 45° leg: A. Spenst.....................  163
Back and Leg: 80° and 15° after surgery although

hearings officer had increased: L. Leeth---------- 188
Back: 80° were refuse surgery: M. Hobbs------------------- 191
Back: 80° after surgery: C. Nicodemus---------------------- 211
Back: 80° to machinist who must work as office boy

prior surgery: W. Snow---------------------------------------- 227
Back and Shoulder: 80° and 19.6 on consolidated

' hearing: C. Keller----------------------------------------------- 274
Back: 96° after two laminectomies and a fusion:

C. Henderson----------------------------------------------------------- 58
Back: 96° on reduction where refuse retraining: W.

Dalziel------------------------------------------------------------------- 92
Back: 96° affirmed: A. Taylor------------------------------------ 163
Back: 96° after fall: R. Notestine--------------------------- 181
Back: 96° by stipulation: W. Momper-------------------------- 202
Back: 96° where prior fusion etc.: R. Wolf---------------- 229
Back: 112° on settlement: E. Rundberg........................... 1
Back: 112° affirmed: R. Blackford------------------------.---- 34
Back: 112° reduced to 48°: D. Cheek------------ 175
Back: 112° affirmed over SAIF appeal: F. Thomas--- 183
Back: 112° on settlement: L. Thompson.......................... 249
Back: 112° after successful Fund appeal: R. Sanders 290
Back: 128° where barred from millwork: R. Harding-- 17
Back: 144° affirmed: J. Combs------------------------------------- 77
Back: 144° were reversed total: E. Kirkendall-------------- 236
Back: 144° affirmed over employer appeal: H. Bell-- 252
Back: 160° to woman mill worker: C. Weeks--------------- 88
Back: 160° where hasn't returned to work but could

be draftsman: W. Smith---------------------------------------- 127
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Back: 160° for poor chance of rehabilitation:
D. Fry.................................................................................. 159

Back: 160° where can't return to work: H. Puls--------  218
Back: 160° where back history: J. Lunquist-------------- 289
Back: 166° allowed where 1965 total disability award

set aside: F. Pense---------------------------------------------- 245
Back: 192° where can't work: J. Robertson---------- .---- 9
Back: 192° increased to total: N. Clark------------------- 98
Back, Leg and Arm: 192°, 38°, and 30^ to carpenter:

P. Hay.................................................................................. 110
Back: 192° where job change indicated: D.

Nordstrom--------------------------------------  166
Back: 192° after reduction from total: M. McGinnis- 168
Back: 192° where determination had allowed total:

M. Egger----------------------------------------------------------------- 178
Back and Leg: 200° and 30° where reverse total

disability award: M. Goodpaster-------------------------- 126
Back: 200° to woman not interested in retraining:

A. Hall................................ -.............................................. 278
Back: 224° reduced to 128°: C. Plunk------------------------ 176
Back: 224° after two attempts at fusion: J. Puckett- 283
Back: 240° where had already lost an arm and a

leg: L. Wilson------------------------------------------------------ 15
Back: 240° for bad back: R. Angermeier--------------------- 59
Back and Leg: 240° and 15° after surgery: D, Miller 256
Back and Leg: 256° and 15° affirmed: L. Elkins-------  160
Back: 270° where can do some work: H. Keever----------- 2
Back: 288° where motivation issue: M. Kuziemski-----  161
(3) FINGERS

Fingers: Various affirmed: R. McKenzie--------------------- 173
Fingers: Various award for sae injury: J. Brown------ 32
Fingers: 12° for index finger: J. Smith------------------- 56
Fingers: 601 index and 101 thumb affirmed:

D. Hoover---------------------------------------------------------------- 130

(4) FOOT

Foot: 27° after fracture: L. McElhinney------------------- 13
Foot and Back: 40.5° R. Foot, 20.25° L. Foot, 16°

back: R. Donkers------------------------   47

(5) FOREARM

Forearm: 30° for wrist: M. Weir------------------------------- 40
Forearm: 37.5° for smashed hand: V. Johnson------------ 4

(6) LEG

Leg: 15° for strain: V. Dienes----------------- ---------------- 65
Leg: 15° where refuse medical treatment for knee:

C. Bogard---------------------------------------------------------------- 284
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Leg: 15° after reversing award for psychological
disfunction: C. Salisbury--------------------------------------- 294

Leg: 23° affirmed: G. Olson------------------------------------------ 174
Legs: 30° and 8° after being shot: D. Johnson------------ 180
Leg: 30° for fracture: D. Danielson----------------------------- 273
Leg: 30° for knee injury: R. Wright----------------------------- 287
Leg: 37.5° for bad knee: K. Bishop------------------------------ 46
Leg: 38° for broken leg where prior injury also:

R. Shinkle.............................................................................. 150
Leg: 45° for knee: J. Jones-------------------- --------- ----------- 21
Legs: 112° and 15° not total: F. Rencken-------------------- 121
Leg: 120° where want travel expenses to hearing:

G. Glenn.................................................................................. 22
Leg and Arm: 35% and 15% for fractures: H. Ewin--------- 152

(7) NECK AND HEAD
Neck and Arm: 80° and 28.8° affirmed: M. Mehlhoff--------  175
Neck and Leg: 128° Neck and 15° Leg: P. Jordan------------ 58
Neck: 128° after employer appeal for strain: B. Smith 194
Neck: 148° where no briefs: M. Petersen------------------------- 165

(8) UNCLASSIFIED
/

Breast Contusion: None where 5 doctors can't find:
L. Bristor----------------------------   246

Bullet hole in chest not basis for unscheduled award:
D. Johnson.............. ---------------------------------------------------- 180

Eye: Claimed unscheduled: G. Burr-------------------------------- 83
Eye: 15% on aggravation: W. Dickey------------------------------- 264
Face: 16° for facial muscle: T. Abel-------------------------- 6
Hearing loss: 175° on settlement: E. Long------------------- 185
Hernia allowance reversed: K. Pierce----------------------------- 35
Increase reversed for minor objective symptoms: B.

Matthews--------------------------------------------------------------------- 137
Malodorous fumes: 40% on settlement: C. Willhoit-------  63
Nothing where no medical: J. Boone-------------------------------- 41
Nothing: H. McCullough---------------------------------------------------- 167

PROCEDURE

Additional evidence refused: C. Heatley------------------------ 127
Affirmed where can't understand record: J. Francoeur-- 120
Appeal dismissed for want of service other parties:

A. Green--------------------------------------------------------------------- 46
Appeal dismissed where no attorney: V. Clayborn-------------- 94
Attempt to disavow stipulation turned back: R.

Delamare--------------------------------------------------------------------- 136
Award corrected: M. McGinnis------------------------------------------ 171
Board stayed hearing division on interlocutory

application: A. West----------------------------------------------- 135
Case number corrected: G. Glenn------------------------------------- 263
Claimant got out of state hearing: A. Camarillo--------------- 103
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Claimant wanted to obtain revocation of carriers
certificate: J. Powers..................................................... 121

Closing division fouled up: L. Balfour............................... 257
Computation of date to begin total disability:

L. Cummings---------------------------------------------------------------- 291
Constitutional issues sidestepped: H. Hall----------------------- 292
Credit allowed where worked for 18 months while getting

total disability: F. Pense------------------------------------- 245
Date of commencement of permanent total disability

payments explained: E. Zinn-------------------- ------------- - 189
Denied claim appeal dismissed where attorney quit:

E. Adams----- ;----------------    214
Dismissed for lateness on denied claim: C. Davis--------- 116
Estoppel claimed re late request for hearing:

D. Johnson------------------------------------------------------------------ 197
Ex Parte order not res Judicata: H. Hall---------------------- 292
Fee on motion: M. Larson------------------------------------------------- 229
Fee increased on reconsideration: D. Johnson---------------- 235
Hearing officer shouldn't consider recollections of

claimants previous hearings: J. Lundquist---------------- 289
Interlocutory appeal considered: A. West------------------------- 232
Medical examination ordered at Fund request: A. Johnson 29
Medical information required after long delay:

H. Court------------------------------------------------- .-------------------- 102
Medical report not required for aggravation claim if 

filed within one year even if direct appeal:
A. West.......................-............................. ............................- 232

Motion practice: H. Bradbury.........................-....................... 3
Motion for remand denied: M. Lengele----------------------------- 62
Motion to reconsider denied: M. Egger--------------------------- 183
Motion for reconsideration: I. Peck-------------------------------- 192
Motion for reconsideration granted: G. McElroy--------------- 232
Motion for reconsideration denied: E. Schmidt----------------- 235
On remand: A. Dahlstrom--------------------------------------------------- 24
Order corrected: R. Harding............................................... : 20
Own motion: F. Dalton------------------------------------------------------ 20
Payments may not be reopened: C. Harness---------------------- 186
Pending hearing relief sought: E. Sailer-.........................- 203
Pleading rules established to prohibit seeking relief

not asked for in request for hearing: M. McGinnis 168
Redenial after stipulation withdrawing denial:

T. Ripley------------------------------------------------------------------- 16
Referred for medical examination at fund expense in own

motion case: S. Graves-------------------------------------------- 101
Remand fur further evidence where surgery after hearing

and before review: L. Harris---------------------------------- 21
Remand by agreement: D. Woodard------------------------------------- 28
Remand on joint request: B. Vance---- ----------  56
Remand for closing: C. Allen------------------------------------------ 73
Remand refused for medical information as to matters

arising after hearing: S. Kilburn--................................. 113
Remand refused: J. Dozier-------------- -- ------------------------------ 116
Remand for more evidence: R. Granger----------------------------- 172
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Remand for more evidence: L. Wilson.................... -.............. 227
Remand for further consideration: P. Kernan.................. - 250
Request for reconsideration denied: T. Williams:-......... 105
Review dismissed: R. Ross-........................ -........... ............... 93
Review dismissed without prejudice: P. Blank--------------- 244
Service Coordinator use as witness criticized:

M. Cearley------------------------------ ,---------------------------------- 267
Subjectivity case referred for hearing: J. Palmer-------  182
'Testimony' in brief: T. Williams---------------------- ----------- 85
Time loss termination may not mean medically

stationary: G. Dierdorff-------------------------------------- - 42
Two requests for hearing in one year relating to extent

of disability: A. West-------------------------------------------- 232
Veteran's administration need not be reimbursed

pending appeal: T. Horn............................ -.................... 212

REQUEST FOR HEARING

Estoppel against untimely request: D. Johnson-------------- 197
None permitted over 1964 injury: K. Lange--------------------- 14

REQUEST FOR REVIEW ,

Service must be on other parties, hot just their
attorneys: L. Smith------------------------------------------------- 125

Untimely: G. McElroy.................................   184
Withdrawn for 11° increase: G. Simpson-------------------------- 99
Withdrawn: W. Scott---------------------------------------------------------- 103
Withdrawn: D. Bailey.................................................................... 133
Withdrawn: R. Fanning.................................................................. 145
Withdrawn: M. Sanchez-----------------------------------------------  148
Withdrawn: J. Ross---------------------------------------------------   212
Withdrawn: M. Fox-------------------------------------------------------------- 225

SUBJECTIVITY
Non-complying employer: G. Brittain---------- -------------------- 71
Personal election: V. Gosso-------------------------------------------- 162
Race car accident: M. Cain---------------------------------------------- 141
Referred for hearing: J. Palmer------------------------------------- 182
Rental apartment: J. Ivie---------- ------------------------------------ 259
Riding Academy: J. Buckner....................................................... 198
Trailer repair company: L. Barber......................................... 277

TEMPORARY TOTAL DISABILITY

Additional declined: D. Tracy................................................. 221
Allowed for further psychotherapy: C. Lee......................... 295
Authorized termination may not be same as medically

stationary: G. Dierdorff----------------------------------------- 42
Claim reopened: J. Neumiller------------------------------------------ 107
No more allowed: R. Throckmorton........................................... 96
Retroactive benefits available on aggravation claim:

J. Lane--------------- --------------------------- ------------------ -------- 44
Won't work but could: G. Parks:------------------------------------- 101
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TOTAL DISABILITY

Affirmed where claimant went crazy after pipe wrench
dropped on him: J. Techtman.............................. ............ 132

Affirmed for illerate with one blind eye who can't
lift or stand: J. Gruber............................................ .. 280

Allowance reversed: F. Rencken------------ -------------------------- 121
Allowance on determination reversed: M. Egger-------------- 178
Allowed for psychopathology: D. Dedman--- - --................... 6
Allowed where heavy pre-existing disability: A. Goebl- 67
Allowed over vigorous defense: D. Clark------------------------ 91
Allowed by board: N. Clark.........-............................................ 98
Allowed where psychopathology: B. Anglin---------------------- 151
Allowed for back strain: J. McCulloch--------------------------- 154
Allowed where can't work mostly because of scheduled

disability problem: M. Seems---------------------------------- 156
Allowed where issue as to whether aggravation or new

injury: C. Wheeler--------------------------------------------------- 222
Allowed where C and E fouled up. L. Balfour----------------- 257
Arm and shoulder injury basis for total award:

C. Owens---------------------------------------------------------- r--------  201
Award reversed on aggravation claim: S. Jones-------------- 61
Award affirmed where psychological factors: V. Lynch-- 72
Award affirmed: B. Swing------------------------------------------------- 75
Award affirmed: A. James------------------------------------------------- 113
Denied: C. Staiger----------------------------------------------------------- 51
Denied where movies: L. Haugen--------------------------------------- 242
Own motion: B. Clayborn--------------------------------------------------- 61
Own motion allowance: R. Allman------------------------------------- 117
Payment date for total disability award: E. Zinn--------- 189
Phoney settlement: H. Douglas----------------   35
Previous award (1965) set aside where now working:

F. Pense-------------   245
Procedure requires specific request in request for

hearing, maybe?: M. McGinnis----------------- '---------------- 168
Reopened where claimant went back to work after award:

J. Taylor------------------------------------------------------------------- 269
Reversed: E. Kirkendall--------------------------------------------------- 236

-307-



ALPHABETICAL INDEX

Name WCB Case Number Page

Abel, Tom 72-19^3 6
Adams, Earl 72-230 214
Adams, Huey W. 72-358 75
Albano, John 72-1077 239
Allen, Charles 72-2921 73
Allen, Guy 73-206 242
Allman, Robert H. 72-73 117
Almond, Gerald 72-2384 187
Almond, Gerald 72-2384 215
Anderson, Charles A. 72-2418 108

Angermeier, Rex R. 72-1731 59
Anglin, Bill 72-2726 151
Atkinson, Leslie 72-577 79
Ayer, Harold 72-2293 192
Bailey, Daniel L. 72-2274 133
Baker, Ila R. 72-2702 169
Baldridge, William I. 72-2184-E 133
Balfour, Leonard 72-2592 257
Barber, Lloyd Patrick 72-2915 277
Barkdoll, Agnes SAIF Claim No. BB 166322 177

Barnhart, Jonathan 72-2992 157
Bauer, Leonard H. 72-2878 247
Baxter, Zella 72-2965 255
Bell, Homer 72-2432 252
Bens, Elmer (Complying 

Status) 71-2214 71
Bent, Karen L. SAIF Claim NO.-PB 123313 123
Bergh, Emma Jeanne L. 72-2501 265
Bishop, Keith J. 72-682 46
Blackford, Rolla 71-2931 and 71-2932 34
Blank, Penny L. 73-1435 244

Bogard, Carmen 0. 72-2796 284
Bogart, Richard H. 72-3245 179
Boone, Jack 72-1826 41
Boone, John M. 72-2879 166
Boothe, Wesley 73-180 273
Bradbury, Helen 70-2552 3
Bray, Joseph H. 72-1454 and 72-1515 147
Breeding, Floyd 72-1280 119
Breese, Keith 72-2690 87
Bristor, Leona F. 72-3054 246

Brittain, Gary W. 71-2214 71
Brown, Jim H. 72-227 32
Buckley, Thea M. 72-3222 179
Buckner, Julie Ann 72-2829 198
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PageName WCB Case Number

Burgess, Dale 72-3255 
Burkholder, Gary G. 70-1335 
Burnham, Charles 72-2633 
Burr, Gene T. 72-2036 
Bush, Wilbur L. 72-1070 
Byers, Glen Henry 71-2737

24 ^ 
219 
24l 

83 
10 
85

Cain, Martin W.
Calhoun, James 
Camarillo, Apolinar 
Cameron, Norman Gleason 
Cameron, Norman Gleason 
Cearley, Michael 
Checkley, Ronald H. 
Cheek, David 
Clark, Daisy 
Clark, Naomi

72- 3416
SAIF Claim No
73- 982 
72-2467
72- 2467
73- 278 
72-2835 
72-821 
72-1399 
72-1964

l4l
HC 50120 60

103 
268 
272 
267 
160 
175 

91 
98

Clauson, Jack W., Jr. 71-2293
Clayborn, Billy Joe 72-3315
Clayborn, Vera L. 72-348
Cline, Seth W. 72-3.921
Clymer, Keith 72-940
Coleman, Julius 72-946
Combs, James W. 71-2821
Comer, Raymond L. 72-2021
Cook, Milton W. 72-1207
Cook, Robert L. 72-699

134
61
94

248
■94

281
77

266
213
119

Court, Hollis N. 
Cox, Rebecca 
Crismon, Dorothy 
Cummings, Louis 
Currie, Alex A. 
Dahlstrom, Arthur 
Dahlstrom, Arthur 
Dalthorp, Gertrude 
Dalton, Fred 
Dalziel, Wayne R.

71-1752 102
72-1499 12
72-1488 196
72-3260 291
72-3168 32
71-1087 and 71-2336 24
71-1087 .and 71-2336 253
72-2448 82
SAIF Claim No. SB 117044 20
72-2188 92

Danielson, Arnold 73-59
Dardis, Michael G. 68-141
Davidson, Rose M. 71-878
Davis, Cecil E. 72-2089
Debnam, Clarence W. 71-2734
Dedman, Donald E. 71-2235
DeLaMare, Robert T. 71-2549
Dickey, William E. 71-322
Dienes, Virginia Ann 72-1823
Dierdorff, Gayle 72-136

273
50
89

116
132

6
136
264

65
42

Dieu, Frank E. 
Dodd, Wilbur E. 
Donkers, Richard E

71-2029
71- 2671
72- 2246

66
129

47
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Name WCB Case Number Page

Doran, Jim 72-2895 200
Douglas, Herman Claim No. B53-133555 &

B53-1337H 35
Dozier, Jim M. 73-1209 116
Dubell, Todd W. 72-2051 47
Duffy, Thomas E. 71-1910 262
Durbin, David D. 71-1773 29
Edgar, Walter G. 72-1317 23

Egger, Mary E. 72-1895-E 178
Egger, Mary E. 72-1895-E 183
Eggers, Clarence C., Jr. 72-3186 77
Elkins, Leslie M. 72-913 160
Elliott, Amiel D. 72-1228 57
Ewin, Helen M. 72-2398 152
Fanning, Robert S. 73-103 145
Farmer, Melvin SAIF Claim No. EB 83069 27
Fergel, Casmer 72-2856 52
Ferguson, Jess 72-1351 173

Fox, Minnie Marie 73-700 225
Francoeur, John W. 72-1570 . 120
Francoeur, John W. 72-1570 155
Franklin, Ace R. 73-395 and 73-154 209
Fry, Donald 72-479 159
Gast, Frank L. 72-3572 270
Gibbs, Leland 72-2577 158
Gillespie, Carl L. 72-3045 145
Glasbrenner, Lawrence 72-1516 90
Glenn, George 71-2898 22

Glenn, George 71-2898 263
Goebl, Albert 72-1885 67
Gonzalez, Simona 72-28 55
Goodpaster, Marjorie 72-1753 126
Gosso, Vernon J. 72-3124 162
Gotcher, Wayne W. 72-2447 38
Granger, Robert A. 73-720 172
Graves, Sheridan SAIF Claim No. A 931351 101
Green, Albert 72-3122 4 6
Griswold, James C. 72-2902 208

Gruber, Jack F. 73-259 280
Haab, Elmer F. SAIF Claim No. A 121850 118
Hall, Annie Louise 72-981 278
Hall, Harlan E. 72-471-E 292
Hanks, George 72-3437 and 72-2155-E 108
Hanna, Fred 73-308 and 73-309 283
Harding, Richard 72-1450 17
Harding, Richard 72-1450 20
Harness, Corma M. 72-1819 186
Harrington, Eunice 72-1232 139
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Harris, Loyd 72-1633 21
Haugen, Lura 72—433 242
Hay, Philip D. 72-84 110
Heatley, Carol 72-2114 127
Heatley, Carol 72-2114 285
Heaton, George L. 72-2107 98
Helmer, Theodore 73-43 149
Henderson, Charles 72-2397 58
Hendricks, James M. 72-1599 74
Hill, Gary G. 72-2015 43

Hill, Margaret L. 72-2565 216
Hobbs, Mary Lucille 72-3082 191
Holcomb, Don W. 73-440 207
Holifield, James 72-3279 276
Holly, Wilbur 72-2249 26l
Hoover, David 72-2919 130
Horn, Timotheous 72-3127 212
Hoselton, Nellie 72-1886 260
Howton, Arthur 72-843 144
Huckins, William J. 72-2792 148

Huey, William B. 72-1405 249
Hurt, Charles M. 72-2875 243
Issel, Harry, Jr. SAIF Claim No. NC 44038 45
Ivie, Joseph Thomas ' 72-2354 259
James, Alvin C. 72-930 113
Janssen, Marie 73-482 279
Johnson, Augusta D. 73-345 29
Johnson, Dale F. 71-2664 180
Johnson, Deloris F. 72-3018 and 73-564 197
Johnson, Deloris F. 72-3018 and -73-564 235

Johnson, Vernon V. 72-1859 4
Johnson, Willis C. 73-551 260
Jones, Cecil 72-1909 155
Jones, Dannie L. 72-3060 293
Jones, Joseph W. 72-688 21
Jones, Sidney 72-2453 61
Jordan, Phillip 72-1546 58
Keever, Harold 72-1107 2
Keller, Charles W. 71-2834 and 72-2553 274
Kelley, Fred M. 71-2531 100

Kelley, Fred M. 71-2531 102
Kernan, Pauline K. 72-3499 250
Kilburn, Stanley 72-451 113
Kilgore, Arlie L. 73-574 169
Kinion, Allman M. SAIF Claim No. BB 28990 25
Kinney, Bennie D. 72-1994 142
Kirkendall, Elmer 68-561 236
Kuziemski, MikolaJ 72-3050 161
Kyle, Robert 72-1832 124
Lakey, Esther 72-3189 268
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Lane, Donald 
Lane, John C.
Lange, K. W.
Larson, Margaret 
Larson, Margaret 
Lee, Charles G.
Lee, James B.
Leedy, Melvin 
Leers, Russell 
Leeth, Louis L.

Lengele, Merton C.
Leno, Robert M.
Lingo, Herman D.
Lish, William J.
Litteer, Glenn 
Livingston, Marjorie Carol 
Lockard, Jerry 
Long, Edward J.
Lundquist, Joseph 
Lynch, Virgil

Marsden, Edward 
Marshall, Norris 
Martin, Ray 
Matthews, Betty J.
Mayer, John A.
McCarty, Cecil 
McCulloch,- Donna M. 
McCulloch, James 
McCullough, Harold 
McElhinney, Lawrence

McElroy, Gerald 
McElroy, Gerald 
McGinnis, Melvin 0.
McGinnis, Melvin 0.
McKenzie, Robert 
Means, Barbara 
Mehlhoff, Murray D.
Mellen, Clarence A.
Miebach, Lavern 
Miller, Dannie

Miller, Frances M.
Miller, Howard 
Mitchell, Ellen 
Mitchell, Mildred 
Momper, William N.
Moore, Hal G.
Moore, William H. (Complying 

Status)
Morava, John 
Muir, Nelson 
Muzzy, Gladys

WCB Case Number Page

73-581 289
72-2622 44
7 2-1*33 14
72-1*115 186
72-1*115 229
72-2880 295
72-2885 124
72-32*17 122
72-1628 53
72-3562 188

72-2009 62
72-3224 238
69-1129 14
SAIF Claim No. FA 735446 118
72-1348 106
72-2096 128
71-1469 131
71-2725-E 185
72-3195 289
71-1241 72

72-1018 and 72-1157 220
72-2970 258
72-2679 254
71-1842 137
71-577 30
72-2187 48
71-2453 282
72-887 154
72-1095 167
72-1887 13

73-1028 184
73-1028 232
72-967 168
72-967 171
73-78 173
73-118 218
72-3180 175
72-1837 226
72-1075 81
72-642 256

72-1297 138
72-361 105
72-1541 150
72-3065 252
72-554 202
72-3115 286

72-358 75
72-578 18
72-351 and 72-1713 217
72-1834 139
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Neathamer, Max 
Neill, John M.
Nelson, Kenneth E.
Nelson, Wilma 
Nestman, Kasper 
Neumiller, John E. 
Nicholas, Gene 
Nicodemus, Charles L. 
Nixon, Edward 
Nolte, Earl

Nordstrom, Douglas 
Notestine, Richard L. 
O’Connor, Dan 
Olson, Genevieve 
Owens, Claude 
Palmer, Arthur L.
Palmer, Jimmy Troy 
Parks, George 
Peck, Ida Sue 
Peck, Ida Sue

Pense, Floyd W.
Petersen, Marjorie 
Pierce, Kenneth E.
Plunk, Cecil 
Porter, William 
Powers, Jessie 
Prater, Bonnie B.
Puckett, James D.
Puls, Howard 
Reedy, Fred

Reese, Dorothy 
Rencken, Frankie E.
Riback, William 
Ripley, Ted W.
Riutta, Ernest 
Robertson, James E.
Ross, Jack C.
Ross, Ralph 
Rouse, Lynwood 
Rowland, Camille

Rudisil, Donald F. 
Rundberg, Evelyn 
Russell, Alvin and Shirley 

(Complying Status) 
Sadoski, Wanda T.
Sailer, Edwin 
Salisbury, Carrol M.

Name WCB Case Number

72-1672 70
72-1530 68
72-2165 251
72-1198 5
72-2716 129
72-2000 107
70-1052 37
72-452 211
SAIF Claim No. AA 866054 137
73-485 210

72-3075 166
72-2908 181
70-2415 and 72-229 8
72-1234 174
72-2323 201
72-1935 and 72-545 12
73-729 182
72-1604 101
71-2012 172
71-2012 192

SAIF Claim No. SA 926386 24 5 ’
71-1513 165
71-2227 35
72-1368 176
SAIF Claim No. BC 23995 25
72-279 121
72-2903 146
72-1340 283
72-1649 218
72-2177 64 ,

72-2426 79
72-74 121
72-2380 240
72-1004 16
71-1903 275
72-1431 9
73-90 212
72-990 93
72-1772 92
72-2543 76

SAIF Claim No. AB 114432 48
72-2858 1

72-990 93
71-1713 39
72-3078 and 72-2079 203
72-2654 294
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Sanchez, Max N. 72-1986 148
Sanders, Richard 73-231 290
Schartner, Edward 72-406 230
Schmidt, Elsie 73-8 2i6

Schmidt, Elsie 73-8 235
Schuler, Dennis 72-657 26
Schwab, Ralph 72-3022 and 72-2202 170
Schwehn, Donald 72-384 71
Scott, Michael L. 72-3376 271
Scott, Wallace 73-475 103
Seems, Milo 72-428 156
Serrano, Guadalupe 72-2183 164
Shinkle, Robert 72-1307 150
Short, Walter 71-1634 8

Sills, Leonard D. 72-1353 170
Silva, Manuel 72-1735 140
Simpson, Gregory 72-2092 99
Smith, Betty 72-2712 194
Smith, Eileen 72-2010 279
Smith, James R. 72-2616 56
Smith, Loreta M. 72-2624 and 72-2980 125
Smith, Mildred L. 72-2647 136
Smith, Walter E. 72-1344 127
Smith, William 72-2676 104

Snow, Wayne 73-10 227
Snyder, Jeffery 72-2066 80
Sorter, Donald Lee 72-2929 271
Spargur, Florence 72-2280 and 72-2730 95
Spenst, Ann Mary 72-3388 163
Stahlik, Edward E. 72-369 143
Staiger, Clyde R. 69-321 51
Staples, Chester 72-2702 115
Stocker, Elmer L. 72-1503 112
Stockham, Elmer 72-865 and 72-1970 109

Stovall, Meredith S. 71-1704 114
Stuart, Walter 72-2233 28
Swing, Barbara J. 72-974 75
Talbott, Manson 72-1879 144
Taylor, Arthur F., Jr. 72-3005 163
Taylor*-, Jewel L. 72-281 269
Techtman, Jerome 72-2163 132
Thomas, Frank V. 72-595 183
Thompson, Christine 72-3583 263
Thompson, Lawrence G. 72-2871 249

Throckmorton, Robert G. 72-1710 96
Tincknell, Ella 69-1864 227
Todahl, Rita 72-2190 69
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Tracy, Donald 72-1^8
Trudeau, Winfred 72-146
Tryon, Ada 72-1787
Vance, Bonnie L. 72-1212
Volk, Rose Ann 72-459
Van Damme, Larry 72-2966
Wallen, Carl E. 72-2399

221
86

153
56
78

213
97

Walls, Billy J. 
Weeks, Catherine 
Weir, Meril S.
West, Alfred 
West, Alfred 
West, Alfred 
West, Troy 
Westberry, Bennie 
Wheeler, Cleo 
Whetstone, Betty M.

72-892 49
72-1534 88
72-1938 40

'72-873 84
72-3514 135
72-3514 232
72-2539 and 72-2916 73
72-3093 195
71-1429 and 72-172 222
72-1969 40

Whitney, Bessie F 
Willhoit, Claude 
Williams, Elmo 
Williams, Emmit 
Williams, Teresa 
Williams, Teresa 
Wilson, Ben 
Wilson, L. D. 
Wilson, L. D. 
Wolf, Robert

71- 332
72- 274? and 72-2750 
72-1444
72-2561
72-1287
72-1287
72-3176
71-2385
71- 2385
72- 3308

111
63
33
83
85

105
225

15
227
229

Woodard, David 72-2303
Wright, Dennis 73-9
Wright, Mary' 72-2899
Wright, Rodney S. 73-664
Wrona, Millie (Complying

Status) 70-2552
Wyles, W. C. 72-623
Zinn, Ezra E. 72-3028

28
215
223287

3
288 
189
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