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Vicars, Harold F., No. 397-144, MULTNOMAH, Affirmed.

Kanna, Sam, WCB 71-1523, KLAMATH; Affirmed.

Carraway, Edward J., WCB 73-262 and 73-484, MULTNOMAH; Affirmed.

Van Winkle, William, WCB 74-0637, LANE; Affirmed.

Lundquist, Ronald E., WCB 73-1347, MULTNOMAH; Affirmed.

Pentecost, Milton, WCB 73-709, WASCO; Affirmed.

Verment, Arthur lLee, No. 400-670, MULTNOMAH; Affirmed.

Randall, James, WCB 73-1367, DOUGLAS; Back award increased to 240°.

Delamare, Cathy B., WCB 71-2548, JACKSON; Affirmed.

Worrall, Helen H., WCB 73-1000, MULTNOMAH; Affirmed. )

Surber, Earl, WCB 72-2372, BAKER; Claimant hereby awarded compensation
for unscheduled permanent partial disability for injury to his neck
equal to 160° or 50 percent of the maximum allowable.

Snyder, William Wayne, WCB 73-758, MORROW; Affirmed.

Schneider, Mary, No. 402-076, MULTNOMAH; Reversed.

Seal, Bertman Delmer, WCB 73-746, COLUMBIA; Claim allowed.

Jackson, Alvin, WCB 72-87, JEFFERSON; Affirmed.

Jones, Morris (Deceased), No. 74-754-E-1, JACKSON, Reversed.

Ballweber, Jacob E., WCB 73-~394, CLATSOP; Affirmed.

Crouch, Arthur, No. 403-870, MULTNOMAH; Affirmed.

Ballew, Clarence, WCB 73-2658, LANE; Award increased to 320°.

Locke, Jo, No. 34-389, WASHINGTON; Claim not compensable.

locke, Jo, WCB 73-1035, WASHINGTON; Fee of $1,000 allowed.

Stephens, Arthur, WCB 73-369, MULTNOMAH; Dismissed for want of jurisdiction.

Gordon, David, WCB 73-359, LINN; Remanded for further proceedings.
Calder, Douglas D., WCB 73-3110, BAKER; Affirmed.

Simmons, Elizabeth, No. 404-139, MULTNOMAH; Affirmed.

Morelli, Florence V., WCB 73-1175, CLACKAMAS; Affirmed.
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Norton, Alberta, WCB 71-1032, MARION; Affirmed.

Ryan, Ralph, WCB 72-568, MARION; Affirmed.

Vicars, Harold F., WCB 73-823, MULTNOMAH; Affirmed.

Turner, Buford, WCB 73-785, MULTNOMAH; Affirmed.

Williams, Willard, WCB 72-1283, LAKE; Affirmed.

Crowell, Helen, WCB 72-2671, UMATILLA; Award to claimant of compensation
for permanent total disability as of October 30, 1973.

Rouse, Mancus, WCB 73-423, MULTNOMAH; Affirmed. '

Jaster, William G., WCB 72-1664, MULTNOMAH; Aggravation claim allowed.

Dinnocenzo, Charla Jean, WCB 73-734 and 73-735, MULTNOMAH; Remanded for
further medical care.

Miller, Delbert, WCB 72-2025, 72-3558, 73-402 and 73-403, MULTNOMAH; Opinion
and Order of the Hearing Officer, dated June 11, 1973, is hereby reinstated.

Pugsley, David W., WCB 71-2814, BENTON; Affirmed.

Hill, Robert C., WCB 73-904 and 73-905, MULTNOMAH; Affirmed.

Floyd, Matthew, WCB 72-1582, MULTNOMAH; . Remanded for hearing.

Foster, Robert J., WCB 72-3092, CURRY; Unscheduled award increased to 160°.

Ruiz, Jennie, WCB 72-3140, BENTON; Award set at 160°.

Rector, Ruﬁh, WCB 72-3382, BENTON; Claimant is entitled to an award of 64°
for ‘unscheduled permanent partial disability.

Widmaier, Else, WCB 72-264, JOSEPHINE; Total disability allowed.

Brauer, Paul F., WCB 73-637, MULTNOMAH; Remanded to Medical Board of Review.

Kline, Roger S., WCB 73-1199, MULTNOMAH; Penalties and attorneys' fees allowed.

Thompson, Eugenia, WCB 72-2795, UNION; Affirmed.

Nutini, Mildred, WCB 73-1036, MULTNOMAH; Affirmed.

Harlow, Jewell, WCB 73-706, MULTNOMAH; Affirmed.

Maden, Rondall, WCB 73-990, LINN; Back increased to 45%.

Cristofaro, Anthony, WCB 73-371, CLACKAMAS; Affirmed.

Taylor, Thomas D., WCB 73-855, MULTNOMAH; Affirmed.

Causey, Arthur, WCB 73-961, JOSEPHINE; Affirmed.

Dickerson, Ted O., WCB 71-1263, MULTNOMAH; Affirmed.

Phillips, Ursula, WCB 73-1541, WASHINGTON; Affirmed.

Benge, Harold B., WCB 73-1426, MULTNOMAH; Affirmed.

Smith, Kenan C., Jr., WCB 72-3194, JACKSON; Affirmed.

Lewis, Jack, WCB 73-105, MULTNOMAH; Affirmed.

Rios, Gustavo, WCB 73-1490, MARION; Affirmed.

Geer, Ralph W., WCB 72-3529, LANE; Affirmed.

O'Neal, Lora, WCB 72-2113, LINN; Remanded for further medical care.

Johnson, Vivian G., WCB 70-1273, COOS; Reopened.

Leaming, William (Deceased), WCB 73-778, LANE; Affirmed.

Pierce, Ronald, WCB 73-1487, KLAMATH; Affirmed.

Van Winkle, William H., WCB 73-1436 and 73-1437, LANE; Remanded for hearing.

McInnis, Louis (Deceased), WCB 73-1052, MULTNOMAH; Affirmed.
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McCoy, Wilbur, WCB 72-3192, MULTNOMAH; Affirmed.
Koroush, Jesse, WCB 73-1171, BENTON; Affirmed.
Stewart, J. C., WCB 72-1457, CO0S; Affirmed.

Roberts, Gary A., WCB 73-2092 and 73-2105, MULTNOMAH; Liability set with
second employer. '

Langley, William, WCB 73-1106 and 73-1107, MULTNOMAH; Affirmed.

Sullivan, William, WCB 73-1767, MULTNOMAH; Affirmed.

Blanchard, David, WCB 73-803, MULTNOMAH; Affirmed.

Seaberry, George, WCB 73-1148, MULTNOMAH; Permanent total disability.

Sutton, Calvin, WCB 72-2465, LANE; Claim dismissed.

Odell, Ralph, WCB 73-1354, MULTNOMAH; Affirmed.

Krugen, Ludwig, WCB 71-2389~E, MULTNOMAH; Total disability.

Gould, Clifton E., WCB 73-1140, MULTNOMAH; Increased 22.5°.

Moore, Gordon L., WCB 73-1130, DOUGLAS; Allowance reversed.

Anderson, Wilmot, WCB 72-2833, JOSEPHINE; Affirmed.

Wallace, Lew E., WCB 72-3128 and 73-1225, WASHINGTON; Affirmed.

Lillard, Wayne, WCB 73-508, LANE; Remanded.

Williams, Mae, WCB 73-1518, JACKSON; Affirmed.

Gronquist, George O., (Deceased), WCB 73-1055, MULTNOMAH; Remanded for testimony.

Gronquist, George O., (Deceased), WCB 73-1055, MULTNOMAH; Remanded for hearing.

Surber, Earl, WCB 72-2372, BAKER; Neck disability set at 50%.

Hopson, Thomas E., WCB 73-2696, MULTNOMAH; Affirmed.

Schneider, Mary, WCB 73-2690, MULTNOMAH; Affirmed. ¥
Wright, Harry, WCB 73-1044, MULTNOMAH; Award increased to 75%.

Philpott, Jeanne D., WCB 73-1277, 73-1279 and 73-1278, MULTNOMAH; Affirmed.
Green, James A., WCB 73-1895, MULTNOMAH; Award increased to 60%.

Larson, Ronald, WCB 73-1253, LANE; Affirmed.

Anthony, Ray, WCB 73-944, MULTNOMAH; Affirmed.

Almond, Leitha A., WCB 73-1763, MULTNOMAH; Award increased to 20%
Miller, Eugene, WCB 73-2115, MULTNOMAH; Affirmed.

Brown, Walter L., WCB 73-2424, MULTNOMAH; Back award at 320°.
Petit, Jack Lee, WCB 73-1867, LANE; Affirmed.

Rutherford, WCB 73-913, MULTNOMAH; Affirmed.
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WCB CASE NO, 72-3182.: OCTOBER 23, 1973

ILEONA E, HURD, crLaimanT

KEITH BURNS, CLAIMANTYS ATTY,

SOUTHER, SPAULDING, KINSEY,

WILLIAMSON AND SCHWABE, DEFENSE ATTYS,
ORDER ON REVIEW :

ReVIEWED BY COMMISSIONERS WILSON AND SLOAN, -

CLAIMANT REQUESTS BOARD‘RE\(IEW SEEKING - AN INCREASE IN HER
PERMANENT PARTIAL DISABILITY AWARD,

DISCUSSION

THIS 45 YEAR OLD CLAIMANT SUSTAINED A COMPENSABLE BACK
STRAIN FOR WHICH SHE WAS GRANTED 32 DEGREES FOR UNSCHEDULED
DISABILITY, SHE REQUESTED A HEARING, SEEKING AN INCREASE IN HER'
PERMANENT DISABILITY, '

THE MEDICAL REPORTS REFLECT MINIMAL OBJECTIVE FINDINGS BUT
THERE ARE A MULTITUDE OF EMOTIONALLY FOUNDED SUBJECTIVE COMPLAINTS,
THE CLAIMANT'S EMOTIONAL PROBLEMS ARE NOT MATERIALLY RELATED
TO HER ON-THE~JOB INJURY BUT RATHER ARE THE RESULT OF UNRELATED
PROBLE MS, )

CLAIMANT HAS RETURNED TO WORK AND IS DOING WELL AT A LESS
DEMANDING JOB AS SHE REQUESTED, HER OLD JOB OR EVEN A JOB BETTER
THAN THE OLD JOB, 1S AVAILABLE TO HER AND MEDICAL EVIDENCE INDICATES
SHE 1S CAPABLE AS SOON AS SHE DESIRES TO PROGRESS, THE BOARD
CONCLUDES CLAIMANT" S IMPAIRMENT TO EARNING CAPACITY 1S MINIMAL
AND THAT THE HEARING OFFICER"S ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED APRIL 2, 1973, IS"
HEREBY AFFIRME D,

WCB CASE NO,71 —1032 OCTOBER 23, 1973

ALBERTA NORTON, crLAaIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANTYS ATTYS, :
MERLIN Lo MILLER, DEFENSE ATTY,
ORDER ON REVIEW

REVIEWED BY COMMISSIONE RS WILSON AND MOORE o

CLAIMANT REQUESTS AN INCREASE OF HER PERMANENT DISABILITY
AWARD OVER THAT ALLOWED BY THE HEARING OFFICER,

)



ISSUE
WHAT IS THE EXTENT OF CLAIMANT'S PERMANENT DISABILITY?
DISCUSSION

CLAIMANT RECEIVED, WITHIN THE ME ANING OF THE OREGON WORK~
MEN%S COMPENSATION LAW, A COMPENSABLE INJURY TO BOTH FOREARMS
ON JUNE 13, 1967, THE CLAIM HAS BEEN REOPENED AND CLOSED FOUR
TIMES WITH INCREASING AWARDS OF DISABILITY TO THE FOREARMS,

ACCORDING TO THE MEDICAL EVIDENCE, THE CLAIMANT'S PRESENT
HAND AND ARM CONDITIONS ARE THE RESULT OF A NATURAL. PROGRESSION
OF DEVELOPING ARTHRITIS, THE MEDICAL OPINIONS ALSO INDICATE THAT

THE CLAIMANTYS DETERIORATION IS NOT MATERIALLY RELATED TO THE
INDUSTRIAL INJURY,

THERE WAS NO EVIDENCE THAT THE NECK AND SHOUILDER DISABILITY
ARE CONNECTED WITH THE INDUSTRIAL ACCIDENT,

DR. CASTERLINE" S REPORT. SUBSTANTIATES THE EXTENT OF SCHEDULED
PERMANENT DISABILITY TO BOTH UPPER EXTREMITIES AS AWARDED BY
THE HEARING OFFICER AND WE CONCLUDE HIS ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MARCH 13 e 1973 1S
AFFIRMED,

WCB CASE NO, 72—-568 OCTOBER 23, 1973

RALPH RYAN, cLaimanT

HAROLD W, ADAMS, CLAIMANTYS ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT
ORDER ON REVIEW

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS REVERSAL OF THE HEARING OFFICER'S ORDER
APPROVING THE DENIAL OF HIS CLLAIM OF AGGRAVATION,

DISCUSSION

CLAIMANT, A.45 YEAR OLD WORKMEN'S COMPENSATION BOARD SAFETY
REPRESENTATIVE, SUFFERED THREE ON-THE~JOB BACK INJURIES IN 1969
AND 1970, WHICH HAVE BEEN TREATED AS ONE CLAIM FOR THE PURPOSES
OF THIS HE ARING AND REVIEW, TREATMENT INCLUDED SURGERIES TO THE
CERVICAL SPINE,

SHORTLY AFTER THE INDUSTRIAL INJURIES CLAIMS WERE CLOSED,
CLAIMANT WAS INVOLVED IN AN OFF~THE~JOB AUTOMOBILE ACCIDENT IN
WHICH HIS CAR WAS REAR-ENDED BY ANOTHER CAR WHICH WAS TRAVELING
AT A RATE OF 50 MILES PER HOUR, TESTIMONY OF THE CLAIMANT,
PREPONDERANCE OF MEDICAL OPINION AND THE FACT THAT CLAIMANT WAS
WORKING REGUL.ARLY UNTIL THE INTERVENING AUTOMOBILE ACCIDENT
PERSUADES THE BOARD THAT THE CLAIMANT.S PRESENT PROBLEMS ARE
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CAUSED BY THE INTERVENING AUTOMOBILE ACCIDENT AND ARE NOT A
RESULT OF THE INDUSTRIAL INJURIES IN QUESTION, THE ORDER OF THE
HEARING OFFICER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED APRIL 26, 1973, IS
AFFIRMED,

WCB CASE NO, 73=390 OCTOBER 23, 1973

LERQOY GILSTER, crLaimanT

COONS, MALAGON AND COLE, CLAIMANTYS ATTYS,
ROGER WARREN, DEFENSE ATTY,

REQUEST FOR REVIEW BY EMPLOYER

"ORDER ON REVIEW

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

EMPLOYER REQUESTS A REDUCTION OF THE PERMANENT DISABILITY
AWARD GRANTED BY THE HEARING OFFICER,

ISSUE
WHAT IS THE EXTENT OF CLAIMANT'S PERMANENT DISABILITY?

DISCUSSION

CLAIMANT IS A 51 YEAR OLD GLUE MIXER AT A PLYWOOD MILL, HE
RECEIVED SUBSTANTIAL HOT WATER BURNS TO HIS BODY DURING THE COURSE
OF HIS EMPLOYMENT, CLAIMANT HAS NOW RETURNED TO HIS OLD JOB OF
GLUE MIXER FOR THE SAME EMPLOYER, .

THE HEARING OFFICER'S BASIS FOR AWARDING 80 PERCENT LOSS OF
EARNING CAPACITY IS THAT IF THIS CLAIMANT 1S OBLIGED TO REENTER THE
JOB MARKET, HIS F’HY_SlCAL IMPAIRMENT WOULD UNDOUBTEDLY IMPOSE MUCH
DIFFICULTY IN OBTAINING EMPLOYMENT‘, IN THIS PECULIAR FACTUAL
SITUATION IT APPEARS THAT CLAIMANT -S EARNING CAPACITY IS NOW
SUBSTANTIALLY THE SAME AS BEFORE THE INJURY, THIS IS NOT BECAUSE
HIS IMMEDIATE WAGES ARE THE SAME AS BEFORE, BUT RATHER BECAUSE
THE CLAIMANT%S SENIORITY RIGHTS HAVE ENTITLED HIM TO THIS VERY
PREFERRED JOB, THE CLAIMANT CAN RETAIN THIS PREFERRED JOB AS LONG
AS HE WISHES AND EXPRESSES NO NEED OR INTENTION OF EVER ENTERING
THE GENERAL JOB MARKET, CONSEQUENTLY, MEASURING THE CLAIMANT' 5
EARNING CAPACITY IN THIS PARTICULAR CASE ON THAT BASIS IS VERY
SPECULATIVE AND NOT BASED ON EVIDENCE,

IF, FOR REASONS NOW UNFORESEEN, THIS JOB SENIORITY SHOULD
CHANGE OR HE SHOULD BE FORCED INTO THE JOB MARKET, THE BOARD CAN
AGAIN REVIEW THE SITUATION EITHER ON ITS OWN MOTION AUTHORITY OR
BY REASON OF AGGRAVATION,

THE BOARD CONCL.UDES CLAIMANT" S DISABILITY EQUALS 50 PERCENT
OR 160 DEGREES LOSS OF THE WORKMAN FOR UNSCHEDULED DISABILITY
AS A RESULT OF THE JULY 21, 1971 INJURY RATHER THAN THE 80 PERCENT
ALLOWED BY THE HEARING OFFICER,
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ORDER

THE ORDER OF THE HEARING OFFICER DATED MAY 21, 1973, IS SET
ASIDE AND IN LIEU THEREOF, CLAIMANT IS HEREBY AWARDED 160 DEGREES
OR 50 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY,

CLAlMANT' S ATTORNEYS ARE ENTITLED TO 25 PERCENT OF THE
COMPENSATION AWARDED HEREBY, PAYABLE OUT OF SAID AWARD, AS A
REASONABLE ATTORNEYS FEE, IN NO EVENT HOWEVER, SHALL THE FEE
ALLOWED HEREBY, WHEN COMBINED WITH ANY FEES RECEIVED PURSUANT
TO THE HEARING OFFICER' S ORDER EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 72—2368 OCTOBER 23, 1973

DUANE SHARP, cLAaIiMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

KEITH SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

ReEVIEWED BY COMMISSIONERS WILSON AND SLOAN,

EMPLOYER REQUESTS BOARD REVIEW OF A HEARING OFFICER'S
AWARD OF 32 DEGREES FOR UNSCHEDULED LOW:!BACK DISABILITY,

ISSUE
WHAT 1S THE EXTENT OF CLAIMANT'S PERMANENT PARTIAL DISABILITY?

DISCUSSION

THlS 34 YEAR OLD SEASONAL CANNERY WORKER SUFFERED A LLOW BACK
SPRAIN, . THE MEDICAL REPORTS SHOW VERY LITTLE IN THE WAY OF
RESIDUAL OBJECTIVE FINDINGS, THERE IS, HOWEVER, A CONGENITAL
ANOMALY IN THE CLAIMANT'S LOW BACK MAKING THE CLAIMANT MORE
PRONE TO BACK PROBLEMS, THE INDUSTRIAL INJURY CONSIDERED HERE
HAS PRODUCED SOME LIMITATION OF THE CLAIMANT'S POTENTIAL EARNING
CAPACITY AND THE BOARD CONCLUDES THE HEARING OFFICER'Y S AWARD OF
32 DEGREES SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED APRIL 26, 1973 IS
AFFIRMED,

COUNSEL FOR CLAIMANT IS AWARDED A REASONABLE ATTORNEY'S
FEE IN THE sSuM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE
EMPLOYER, FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 73—823 OCTOBER 23, 1973

HAROLD F, VICARS, crLaiManT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER'S ORDER
WHICH AFFIRMED THE AWARD AS PREVIOUSLY GRANTED,

ISSUE

WHAT IS THE EXTENT OF CLAIMANT'S PERMANENT DISABILITY?
DISCUSSION

CLA!MANT SUSTAINED A COMPENSABLE INJURY IN 1966 RESULTING IN
SUBSTANTI1AL IMPAIRMENT AND DISABILITY,

CLA]MANT HAS NOW HAD THREE HEARINGS, THREE BOARD REVIEWS
AND TWO CIRCUIT COURT REVIEWS, HE HAS RECEIVED A PERMANENT
PARTIAL DISABILITY AWARD EQUAL TO 85 PERCENT UNSCHEDULED DISABILITY
AND 20 PERCENT LOSS FUNCTION OF THE LEFT LEG, THIS RECORD CAN
HARDLY SUBSTANTIATE CLAIMAINT.S CLAIM THAT HE HAS BEEN DEPRIVED
OF HIS RIGHT TO HEARING,

THE BOARD, ON REVIEW, DOES NOT AGREE WITH THE HEARING OFFICER®S
STATEMENT AS FOLLOWS =~

"*THE PROBLEM IS THAT UNDER A 1973 INTERPRETATION OF THE
FACTS PRESENTED IN 1968 CLAIMANT WAS THEN PERMANENTLY
AND TOTALLY DISABLED BUT THOSE FACTS, DETERMINED IN

ACCORDANCE WITH THE LAW IN EFFECT IN 1968 RESULTED IN
AN UNALTERABL.E FINDING HIS DISABILITY WAS LESS THAN TOTAL,

THE LAW HAS CHANGED BUT CLAIMANTYS WAGE EARNING CAPACITY
vy
HAS NOT, "'

THE LLAW HAS NOT CHANGED, IT HAS ONLY BEEN REFINED BY
INTERPRETATION,

CLAIMANT CONSULTED DR, JOHN F, ABELE ON TWO OCCASIONS
DURING 1972, DR, ABELE DID NOT PRESCRIBE OR FURNISH ANY TREATMENT

BUT DID FIND CLAIMANTY.S CONDITION HAD DETERIORATED AND THAT HE
WAS ONLY ABLE TO PERFORM ODD JOBS,

THE BOARD IS OF THE OPINION THAT REGARDLESS OF CLAIMANT'S
DISABILITY IN 1968, HE IS PERMANENTLY AND TOTALLY DISABLED IN

1973,

CL.AIMANT'S CONDITION NOW PRECLUDES HIM FROM BEING EMPLOYED
IN A GAINFUL AND SUITABLE OCCUPATION AND IS THEREFORE ENTITLED TO
AN AWARD OF PERMANENT TOTAL DISABILITY,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 21, 1973, IS HEREBY
REVERSED AND CLAIMANT IS GRANTED AN AWARD OF PERMANENT TOTAL

DISABILITY,

-5~



COUNSEL FOR CLAIMANT 1S ENTITLED TO 25 PERCENT OF THE
INCREASED COMPENSATION MADE PAYABLE BY THIS ORDER, NOT TO EXCEED
FIFTEEN HUNDRED DOLLARS, PAYABLE FROM SAID AWARD AS A REASONABLE
ATTORNEY FEE,

WCB CASE NO, 73—856 OCTOBER 23, 1973
WCB CASE NO, 73—1303 OCTOBER 23, 1973

JOHN MARTIN, cLaimanT

MIKE DYE, CLAIMANT®S ATTYS,

MILLER, BECK AND PARKS, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER'S ORDER
WHICH GRANTED CLAIMANT NO AWARD FOR PERMANENT PARTIAL DISABILITY,

ISSUE
WHAT 1S THE EXTENT OF CLAIMANT'S DISABILITY?

DISCUSSION

CLAIMANT SUSTAINED A RIGHT ANKLE INJURY ON JUNE 18, 1972
AND A SECOND INJURY TO HIS SHOULDER AND BACK ON JULY 19, 1972,
BOTH CLAIMS WERE CLOSED PURSUANT TO ORS 656,268 WITH NO AWARD
OF PERMANENT PARTIAL DISABILITY,

CL.AIMANT HAD BEEN DRIVING A TRUCK ON THE 1 =5 FREEWAY PROJECT
WHEN EMPLOYMENT WAS TERMINATED DUE TO A LABOR STRIKE,

THE RECORD IS VOID OF ANY MEDICAL EVIDENCE TO SUPPORT A
FINDING OF DISABILITY, THE BOARD CONCURS WITH THE ORDER OF THE
HEARING OFFICER AND AFFIRMS HIS ORDER,

THE BOARD DESIRES, HOWEVER, TO INFORM THIS YOUNG CLAIMANT,
SHOULD HE DESIRE RETRAINING IN SOME TYPE OF LIGHTER EMPLOYMENT,
OF THE OPPORTUNITIES AFFORDED BY THE BOARDY%S DISABILITY PREVENTION
DIVISION IN PORTLAND, IT IS HOPED CLAIMANT WILL GIVE CONSIDERATION
TO FURTHER SCHOOLING OR TRAINING AND CONTACT THIS DIVISION,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 29, 1973 IS
HEREBY AFFIRMED,
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WCB CASE NO, 73—1259 OCTOBER 24, 1973

HERBERT MACKIE, cLaivanT

MICHAEL V, JOHNSON, CLAIMANT'S ATTY,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

Reviewebp BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS REVERSAL OF THE HEARING OFFICERYS
DISMISSAL OF HIS REQUEST FOR HEARING,

CL.AIMANT WAS AWARDED PERMANENT PARTIAL DISABILITY BY
DETERMINATION ORDER, CLAIMANT MADE APPLICATION, WAS GRANTED
AND ACCEPTED A LUMP SUM AWARD, SUBSEQUENT TO THE LUMP SUM
AWARD CLAIMANT REQUESTED A HEARING TO INCUREASE THE PERMANENT
PARTIAL DISABILITY,

ORS 6564304 IS UNAMBIGUOUS, THE CLAIMANT, BY MAKING
APPLICATION, BEING GRANTED AND ACCEPTING SUCH LUMP SUM AWARD,

WAIVED A RIGHT OF HEARING ON SUCH AWARD,

THE HEARING OFFICER CORRECTLY DISMISSED THE REQUEST FOR
HEARING,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED JULY 3 e 1973 1S
AFFIRMED,

WCB CASE NO, 73—785 OCTOBER 24, 1973

BUFORD TURNER, crLaimanT

ROGER WALLINGFORD, CLAIMANT'S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,
THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW

OF A HEARING OFFICER' S ORDER WHICH FOUND CLAIMANT HAD SUFFERED
A COMPENSABI.E AGGRAVATION OF HIS INDUSTRIAL INJURY, )

ISSUE .

lS CLAIMANT" S WORSENED CONDITION CAUSALLY RELATED TO HIS
INDUSTRIAL INJURY OF 19687

DISCUSSION

THE ISSUE BEFORE THE HEARING OFFICER, AND NOW BEFORE THE
BOARD, IS WHETHER CLAIMANT'S PRESENT CONDITION IS DUE TO A
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SUBSEQUENT BOWLING INCIDENT — WHETHER IT RELATES TO HIS COMPENSABLE ‘

INDUSTRIAL INJURY, OR WHETHER IT RELATES BACK TO A 1952 SERVICE
CONNECTED INJURY,

THE BOARD HAS REVIEWED THE RECORD AND CONCLUDES THE HEARING
OFFICER CORRECTLY FOUND CLAIMANT' S CONDITION CONSITUTES A
COMPENSABLE AGGRAVATION OF HIS INDUSTRIAL INJURY OF 1968,

ORDER

THE ORDER OF THE MEARING OFFICER DATED AUGUST 3, 1973, IS
HEREBY AFFIRMED,

CL.AlMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY FEE IN ,
THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 73-379 OCTOBER 24, 1973

WAYNE MC GUIRE, crLaimanT
SAHLSTROM, LOMBARD, STARR AND VINSON,
CLAIMANT.S ATTYS,

J, W, MC CRACKEN, JR,, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReEVIEWED BY COMMISSIONERS WILSON AND SL.OAN, ‘

CLA!MANT REQUESTS AN INCREASE IN PERMANENT PARTIAL SCHEDULED
DISABILITY TO HIS RIGHT HAND,

CLAIMANT. A 26 YEAR OLD SAW FILER, SUSTAINED A LACERATION TO
HIS RIGHT WRlST.i A NEUROSURGEON PERFORMED SURGERY REMOVING SCAR
TISSUE AND DOING SURGICAL REPAIR IN THE AREA OF THE NERVES, THE
MEDICAL: REPORT STATES CLAIMANT HAD RECOVERED APPROXIMATELY
90 PERCENT OF THE ABDUCTION STRENGTH OF HIS RIGHT THUMB BUT STILL
HAD ANESTHESIA OF THE MEDIAL NERVE DISTRIBUTION TO HIS RIGHT THUMB
AND MARKED HYPESTHESIA TO HIS RIGHT INDEX FINGER,

THE HEARING OFFICER OBSERVED THE MANIPULATION OF THE FINGERS
AND HAND OF THE CLAIMANT AND HEARD THE TESTIMONY OF THE CLAIMANT
AND WITNESSES, THE MEDICAL EVIDENCE, THE OBSERVATIONS OF THE
HEARING OFFICER AND THE TESTIMONY IN EVIDENCE COINCIDE TO SHOW
THAT THE CLAIMANT HAS RETAINED 80 PERCENT OF THE USE OF HIS HAND
AND THAT THE AWARD OF 20 PERCENT LOSS OF THE RIGHT HAND EQUAL TO
30 PERCENT PERMANENT PARTIAL DISABILITY IS CORRECT,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MAY 31, 1973 IS
AFFIRMED,
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WCB CASE NO, 72—1283 OCTOBER 24, 1973

WILLARD WILLIAMS, craimmanT
MYRICK, COULTER, SEAGRAVES AND
NEALY, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REV]EWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT REQUESTS BOARD REVIEW SEEKING AN AWARD OF PERMANENT
TOTAL. DISABILITY, .

CLAlMANT. A 56 YEAR OLD TIMBER FALLER, SUSTAINED A COMPENSABLE
INJURY OCTOBER 3, 1966 WHEN HE WAS STRUCK BY A LLIMB ON HIS LEFT
SHOULDER AND NECK FOR WHICH HE HAS NOwW BEEN AWARDED A TOTAL OF
128 DEGREES FOR UNSCHEDULED DISABILITY,

CLAIMANT HAS A CONSIDERABLE FUNCTIONAL OVERLAY WHICH HAS
NOT BEEN SHOWN TO BE CAUSED BY THE INDUSTRIAL INJURY, CLAIMANT' S
LACK OF MOTIVATION TO FOLLOW THROUGH ON REHABILITATION OR
ACTIVELY SEEK GAINFUL EMPLOYMENT FORECLOSES PERMANENT TOTAL

DISABILITY UNDER THE Y'ODD LOT"' DOCTRINE AND THE DEATON RATIONALE,

THE OBJECTIVE PHYSICAL DISABILITIES ARE SUBSTANTIAL (AS
RECOGNIZED BY THE 128 DEGREES PERMANENT PARTIAL DISABILITY AWARD)
BUT ARE NOT SUFFICIENT TO INCAPACITATE CLLAIMANT FROM REGULARLY
PERFORMING ANY WORK AT A GAINFUL AND SUITABLE OCCUPATION,

AFTER REVIEW OF THE ENTIRE RECORD, THE BOARD WOULD AFFIRM
THE HEARING OFFICERYS AWA D OF PERMANENT PARTIAL DISABILITY,

ORDER

THE ORDER OF THE HEARING OFFICER DATED APRIL. 27, 1973 IS
AFFIRMED,

WCB CASE NO, 72—495 OCTOBER 24, 1973

CLIFTON MOORE, crLaiMmaANT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,
CLAIMANT REQUESTS BOARD REVIEW SEEKING AN INCREASE IN HIS
PERMANENT DISABILITY AWARD AND A LARGER ATTORNEY'S FEE FROM

THE STATE ACCIDENT INSURANCE FUND FOR HIS LAWYER'S EFFORTS IN
THIS CASE,
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CLAIMANT WAS GRANTED 16 DEGREES OR 5 PERCENT OF THE MAXIMUM
ALLOWABLE FOR UNSCHEDULED DISABILITY AS A RESULT OF A LLOW BACK
INJURY, THE HEARING OFFICER AFFIRMED THAT DETERMINATION,

ALTHOUGH THERE 1S SOME QUESTION REGARDING GLAIMANT' S
MOTIVATION AND CREDIBILITY, THE BOARD CONCLUDES, BASED ON ITS
REVIEW OF THE WHOLE RECORD, THAT HIS DISABILITY EXCEEDS THAT
AWARDED, CLAIMANT IS ENTITLED TO AN ADDITIONAL 32 DEGREES FOR
UNSCHEDULED DISABILITY,

THE ATTORNEY"S FEE ASSESSED AGAINST THE STATE ACCIDENT
INSURANCE FUND, THOUGH SMALL, IS REASONABLE, BASED ON THE
CIRCUMSTANCES, THE ADDITIONAL FEE TO CLAIMANT'Y S ATTORNEYS
BASED ON THE INCREASED DISABILITY AWARD WILL PROVIDE REASONABLE
COMPENSATION TO CLAIMANT' S ATTORNEYS, ’

THE BOARD WISHES TO EXPRESS ITS CONCERN REGARDING THE HEARING
OFFICERY S DELAY IN ISSUANCE OF HIS ORDER, ONE OF THE ADVANTAGES
OF THE ADMINISTRATIVE HEARING PROCESS IS ITS ABILITY TO PROVIDE
SPEEDY JUSTICE TO THE PARTIES, IN ORDER TO MAINTAIN THAT ADVANTAGE,
HEARING OFFICERS ARE URGED TO PAY SPECIAL ATTENTION TO THE 30 DAY
LIMITATION CONTAINED IN THE LAW,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MARCH 30, 1973
AFFIRMING THE DETERMINATION ORDER AWARD OF PERMANENT DISABILITY,
IS MODIFIED TO INCREASE CLAIMANTYS PERMANENT PARTIAL DISABILITY
AWARD TO A TOTAL OF. 15 PERCENT OR 48 DEGREES FOR UNSCHEDULED
L.OW BACK DISABILITY,

COUNSEL FOR CLAIMANT IS AWARDED A REASONABLE ATTORNEY'S
FEE OF 25 PERCENT OF THE INCREASED COMPENSATION MADE PAYABLE
BY THIS ORDER WHICH SHALL IN NO EVENT, WHEN COMBINED WITH FEES
ATTRIBUTABLE TO THE ORDER OF THE HEARING OFFICER EXCEED FIFTEEN
HUNDRED DOLLARS,

THE ORDER OF THE HEARING OFFICER IS AFFIRMED IN ALL OTHER
RESPECTS,

WCB CASE NO, 72-3297 OCTOBER 24, 1973

GARY KRUSSOW, crLaimanT

RICHARDSON AND MURPHY, CLAIMANT'S ATTYS,
MERLIN L, MILLER, DEFENSE ATTY,.

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND MOORE,
EMPLOYER REQUESTS BOARD REVIEW OF A HEARING OFFICER" S ORDER

GRANTING CLAIMANT 25 PERCENT UNSCHEDULED DISABILITY CONTENDING
CLAIMANT HAS SUFFERED NO LOSS OF EARNING CAPACITY,

ISSUE

WHAT IS THE EXTENT OF CLAIMANT'S PERMANENT DISABILITY?
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DISCUSSION

AFTER HAVING CONSIDERED THE EVIDENCE AND THE BRIEFS OF
THE PARTIES ON REVIEW, THE BOARD CONCURS WITH THE FINDINGS AND
OPINION OF THE HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE
AFFIRMED,

ORDER

THE ORDER OF THE HE ARING OF FICER DATED MARCH 13, 1973 IS
AFFIRMED,

CLAIMANT"S COUNSEL IS AWARDED A REASONABLE ATTORNEY"S FEE
IN THE SUM OF TwWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 72—2444 OCTOBER 25, 1973

MARJORIE ARNESON, craimanT

AIL AND LUEBKE, CLAIMANTYS ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT
CROSS=APPEAL BY SAIF

ReEVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER™S
ORDER SEEKING ADDITIONAL TEMPORARY TOTAL AND PERMANENT PARTIAL

DISABILITY COMPENSATION,’

THE STATE ACCIDENT INSURANCE FUND CROSS REQUESTS BOARD
REVIEW CONTENDING THE HE ARING OFFICER ERRED IN CONCLUDING
CLAIMANTY>S HEADACHES AND NECK PROBLEMS WERE CAUSALLY RELATED

TO THE INJURY,
ISSUES

16 lS CLAIMANT ENTITLED TO TEMPORARY TOTAL DISABILITY
BEYOND JUNE 1, 19727

2, WHAT IS THE EXTENT OF CLAIMANT®S PERMANENT DISABILITY?
DISCUSSION

CLAIMANT WAS EMPLOYED AS A BUS DRIVER FIELD BOSS WHEN THE
BRAKES FAILED ON THE BUS SHE WAS DRIVING RESULTING IN A ONE.
VEHICLE ACCIDENT ON AUGUST 4, 1970, SHE WAS HOSPITALIZED FOR
TREATMENT OF A COLLAPSED LUNG, BRUISED CHEST WALL, CONCUSSION,
NECK AND BACK STRAIN AND LACERATED TENDONS IN THE LEFT HAND,

" SHE LATER DEVELOPED HEPATITIS AS A COMPLICATION OF TREATME NT,
IN AUGUST 1971 AND JANUARY 1972 SURGERY TO THE LEFT HAND WAS
PERFORMED,

THE HEARING OFFICER CONCLUDED CLAIMANTY%S CLAIM WAS PROPERLY
CLOSED ON JUNE 1, 1972 BECAUSE HER LIVER CONDITION WAS STATIONARY
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ON MARCH 19, 1971, WE DISAGREE, THERE IS PRIMA FACIE MEDICAL
EVIDENCE THAT CLAIMANT WAS TEMPORARILY AND TOTALLY DISABLED
BEYOND THAT DATE, WE GONCLUDE CLAIMANT IS ENTITLED TO TEMPORARY
TOTAL DISABILITY COMPENSATION FROM JUNE 2, 1972 TO MARCH 6, 1973
INCLUSIVE o .

REGARDING THE ISSUES OF EXTENT OF DISABILITY AND CONNECTION
OF HEAD AND NECK COMPLAINTS TO HER CL.AIM, THE BOARD RECOGNIZES
THAT THE RECORD REFLECTS THIS CLAIMANT HAS BEEN SEEN BY MANY
HIGHL.Y QUALIFIED PHYSICIANS WHO SEEM TO BE AT A LOSS TO EXPLAIN
HER EXTENSIVE COMPLAINTS FROM AN ORTHOPEDIC STANDPOINT, WITH
SUCH MINIMAL OBJECTIVE SYMPTOMATOLOGY, THE CRITERIA FOR EVALUATION
MUST TURN ON THE CREDIBILITY OF THE WITNESS,

ON REVIEW, WE RELY ON THE OBSERVATIONS OF THE HEARING OFFICER
IN THIS AREA, GIVING CLLAIMANT THE BENEFIT OF DOUBT, THE HEARING
OFFICER AWARDED 5 PERCENT UNSCHEDULED HEAD AND NECK DISABILITY
EQUAL TO 16 PERCENT AND AN ADDITIONAL 37,5 DEGREES FOR LEFT HAND
DISABILITY, MAKING AN INCREASE OF 53,5 DEGREES,

THE BOARD CONCURS WITH THESE FINDINGS AND CONCLUSIONS OF THE
HEARING OFFICER AND CONCLUDES THAT PORTION OF HIS ORDER SHOULD
BE AFFIRMED,

ORDER

CLAIMANT 1S HEREBY AWARDED ADDITIONAL TEMPORARY TOTAL
DISABILITY FOR THE PERIOD JUNE 2, 1972 TO MARCH 6, 1973 INCLUSIVE,

CL.AIMANT' S ATTORNEYS ARE ENTITLED TO 25 PERCENT OF THE
INCREASED TEMPORARY TOTAL DISABILITY AWARDED HEREBY, PAYABLE FROM
SAID AWARD, IN NO EVENT, HOWEVER, SHALL THE ATTORNEY' S FEE
ALLOWED HEREBY, WHEN COMBINED WITH THAT ALLOWED BY THE HEARING
OFFICER, EXCEED FIFTEEN HUNDRED DOLIL.ARS,

The HEARING OFFICER' S ORDER IS AFFIRMED IN ALL OTHER RESPECTS,

WCB CASE NO, 72—2338 OCTOBER 25, 1973

DONALD PATTERSON, cLaimanT
BROWN AND BURT, CLAIMANT'S ATTYS,
MIZE, KRIESIEN, FEWLESS, CHENEY AND
KELLEY, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REV!EWED BY COMMISSIONERS MOORE AND SLOANg
CL.AIMANT REQUESTS AN INCREASE OF PERMANENT PARTIAL DISABILITY,

CL.A!MANT IS A 36 YEAR OLD MEAT CUTTER WHO SUSTAINED A JERKING
INJURY TO HIS RIGHT ARM WHEN HE ATTEMPTED TO CATCH A FALLING CHUNK
OF MEAT, FIVE DAYS LATER CLAIMANT WAS IN A NONINDUSTRIAL AUTOMOBILE
ACCIDENT IN WHICH HE FRACTURED THE RADIUS OF THE RIGHT ARM,

CLLAIMANT CONTINUED ON TEMPURARY TOTAL DISABILITY FOR APPROXIMATELY
NINE AND ONE-=-HALF MONTHS,
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CLAIMANT CONTENDS, ON THIS APPEAL, THAT AN INCREASE IN
PERMANENT DISABILITY SHOULD BE AWARDED BECAUSE OF PERMANENT
PAIN, PERMANENT EFFECT ON HIS JOB, PERMANENT DISFIGURATION,
CONTINUOUS MENTAL WORRIES AND AN ADVERSE EFFECT ON HIS FAMILY
LIFE, PAIN, PER: SE, DISFIGURATION AND WORRY ARE A LEGALLY
INSUFFICIENT BASES TO ALLOW AN INCREASE IN THE AWARD OF PERMANE NT
DISABILITY, CLAIMANT HAS BEEN PROPERLY COMPENSATED FOR HIS LOSS
OF EARNING CAPACITY AND THE ORDER OF THE HEARING OFFICER SHOULD
BE AFFIRMED,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED MAY 22, 1973 IS
AFFIRMED,

WCB CASE NO, 73—285 OCTOBER 25, 1973

JERRY W, PETTYJOHN, crLaimanT
BAILEY, DOBLIE, CENICEROS AND BRUUN,
CLAIMANTYS ATTYS,

MIZE, KRIESIEN, FEWLESS, CHENEY AND
KELLEY, DEFENSE ATTYS,

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,
CLAIMANT REQUESTS AN INCREASE IN PERMANENT PARTIAL DISABILITY,

CLAIMANT' S LLEFT INDEX FINGER WAS AMPUTATED AND HE RECEIVED

A LACERATION ON THE PALM OF HIS LLEFT HAND WHILE WORKING AT A
SAWMILL, CLAIMANT IS 19 YEARS OLD, IS NOW A CHOKER SETTER, IS

LEFT-HANDED AND HAS PAIN AT THE SITE OF THE AMPUTATION WHICH IS
SENSITIVE TO COLD,

THE DETERMINATION ORDER AWARDED 100 PERCENT LOSS OF THE
LEFT INDEX FINGER (24 DEGREES) AND 30 PERCENT LOSS OF LEFT THUMB
(14,4 DEGREES) DUE TO LOSS OF OPPOSITION, THE HEARING OFFICER
FOUND THAT THE AWARD OF PERMANENT PARTIAL DISABILITY SHOULD BE
BASED ON THE PROPORTIONATE LOSS OF THE HAND RATHER THAN RATINGS
ON THE INDIVIDUAL DIGITS, THE HEARING OFFICER, HOWEVER, FOUND
THAT A TOTAL OF 38,4 DEGREES WAS ADEQUATE FOR THE DISABILITY
CLAIMANT SUFFERED TO HIS LLEFT HAND,

UPON REVIEW, THE BOARD AGREES WITH THE ANALYSIS OF THE

MATTER BY THE HE ARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE
AFFIRMED,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED MAY 24, 1973, IS
AFFIRME D,
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WCB CASE NO, 72—2530 OCTOBER 25, 1973

ROBERT SMITH, craimanT .

POZZ1, WILSON AND ATCHISON, CLAIMANTY%S ATTYS,
MIZE, KRIESIEN, FEWLESS, GHENEY AND KELLEY,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

EMPLOYER REQUESTS BOARD REVIEW OF A HEARING OFFICER™S
ORDER REQUIRING IT TO ACCEPT CLAIMANT%S CLAIM OF AGGRAVATION,
CONTENDING THAT =

(1) THE STIPULATED ORDER OF MAY 2 e 1972 FORECLOSED
PROSECUTION OF THE AGGRAVATION, !

(2) CLAIMANT HAS NOT, IN FACT, SUFFERED AN AGGRAVATION,

BETWEEN THE TIME OF CLAIMANTYS COMPENSABLE INJURY AND THE
DATE OF A STIPULATION ENTERED INTO BY THE CLAIMANT ON MAY 2, 1972,
CLAIMANT WAS ACTIVELY UNDERGOING PSYCHIATRIC CARE, INCLUDING |
ELECTROSHOCK THERAPY, CLAIMANT WAS THEN REPRESENTED BY
COUNSEL, BEFORE THE STIPULATION WAS SIGNED, THE QUESTION OF THE
EMPLOYER'S LIABILITY FOR CLAIMANT%S PSYCHIATRIC CONDITION WAS
CONSIDERED BY CLAIMANT AND HIS LAWYER BUT NO CLAIM WAS MADE,

HIS CLAIM BY THE LEGAL POLICY AGAINST SPLITTING A CAUSE OF ACTION
AND BY HIS AGREEMENT THAT THE MATTER, IN THE TERMS OF STIPULATION, "
HAD BEEN “%, o, o FULLY COMPROMISED AND SETTLED 4 o o " o

‘WE CONCLUDE THE CLAIMANT IS FORECLOSED FROM NOW PRESSING .

lN ADDITION WE BELIEVE THE EVIDENCE CONCERNING CLAIMANT.-S
PSYCHIATRIC CONDITION DOES NOT REVEAL A MATERIAL WORSENING
CAUSALLY CONNECTED TO HIS INDUSTRIAL INJURY AS THE HEARING OFFICER

CONCLUDED,

CLAIMANT‘S BASIC PSYCHIATRIC CONDITION LLONG PREDATED HIS R
INDUSTRIAL INJURY AND A COMPARISON OF HIS CONDITION BEFORE APRIL
21, 1971 AND AFTER SHOWS ESSENTIALLY IDENTICAL COMPLAINTS AND
REACTIONS,

WEeE cONCLUDE THE HE ARING OFFICER™S ORDER SHOULD BE REVERSED
IN ITS ENTIRETY,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MARCH 2, 1973 IS
REVERSED,

lN ACCORDANCE WITH ORS 656,313 NO COMPENSATION RECEIVED BY

CLAIMANT AS A RESULT OF THE HEARING OFFICER'S ORDER IS RECOVER~
ABLE BY THE EMPLOYER,
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WCB CASE NO, 72—127 OCTOBER 25, 1973

RICHARD L, ZORNES, bpeceasep
EICHSTEADT, BOLLAND AND ENGLE,
BENEFICIARIES ! ATTYS,

PHILIP MONGRAIN, DEFENSE ATTY,

THE ABOVE ENTITLED MATTER INVOLVES THE CLAIM OF THE WIDOW
OF A WORKMAN WHOSE DEATH WAS ALLEGEDLY COMPENSABLY RELATED TO

AN AORTIC ANEURYSM,

THE CLAIM WAS DENIED BY THE EMPLOYER%S INSURER, A JOINT
PETITION FOR SETTLEMENT SEEKING BOARD APPROVAL FOR DISPOSITION OF
THE MATTER AS A BONA FIDE DISPUTED CLAIM HAS BEEN SUBMITTED TO THE
BOARD PURSUANT TO ORS 656,289 (4),

THE TERMS OF THE DISPOSITION OF THE CLAIM APPEAR TO THE BOARD
TO BE A FAIR AND EQUITABLE SETTLEMENT, AND IS HEREBY APPROVED,

THE MATTER PENDING ON REVIEW IS HEREBY DISMISSED AND THE
RIGHTS AND RESPONSIBILITIES OF THE PARTIES ARE HEREBY RESOLVED
CONFORMING TO THE STIPULATION, COPY OF WHICH MARKED EXHIBIT TTA!!

1S ATTACHED HERETO,

AGREEMENT AND STIPULATION

IT 1s HEREBY AGREED AND STIPULATED BETWEEN THE PARTIES THAT
RICHARD L., ZORNES WAS EMPLOYED BY THE EMPLOYER ON SEPTEMBER 7,
1971, WHEN HE SUFFERED AN APPARENTLY NON-DISABLING ACCIDENT IN
THE COURSE OF HIS EMPLOYMENT =~ THAT SEVERAL WEEKS SUBSEQUENT TO

THIS RICHARD L, ZORNES WAS DIAGNOSED TO HAVE AN AORTIC ANEURYSM ——
THAT RICHARD L, ZORNES SUBSEQUENTLY FILED A WORKMEN'S COMPENSATION
CLAIM WITH THE EMPLOYER, ALLEGING THE AORTIC ANEURYSM WAS RELATED
TO THE ACCIDENT THAT OCCURRED ON SEPTEMBER 7, 1971 =—= THAT THE
EMPLOYER, BY AND THROUGH ITS INSURANCE GCARRIER, EMPLOYERS
INSURANCE OF WAUSAU, DENIED THE ANEURYSM WAS IN ANY WAY RELATED

TO THE ACCIDENT OR CLAIMANT! S EMPLOYMENT == THAT RICHARD L,

ZORNES THEN REQUESTED A HEARING FROM THE DENIAL =-- THAT PRIOR TO
CONVENING OF THE HE ARING RICHARD L, ZORNES DIED FROM COMPLICATIONS
OF A SECOND AORTIC ANEURYSM —= THAT THE WIDOW OF RICHARD L, ZORNES
WAS THEN SUBSTITUTED AS THE REPRESENTATIVE OF THE BENEFICIARIES OF
RICHARD L, ZORNES —— THAT THE ISSUES RAISED BY THE HEARING REQUEST
WERE EXPANDED AT THAT TIME TO INCLUDE THE RIGHT OF THE BENEFICIARIES
TO DEATH BENEFITS =~ THAT THE HE ARING WAS SUBSEQUENTLY HELD AND
MEDICAL OPINION PRESENTED BOTH CONFIRMING AND DENYING RELATIONSHIP
OF THE ACCIDENT OF SEPTEMBER 7, 1971 TO THE ORIGINALLY DIAGNOSED
AORTIC ANEURYSM == THAT THE HEARING OFFICER ISSUED AN OPINION AND
ORDER FINDING THE ORIGINALLY DIAGNOSED ANEURYSM TO BE RELATED TO
THE ACCIDENT OF SEPTEMBER 7, 1971, BUT FINDING NO RELATIONSHIP
BETWEEN SAID ACCIDENT OR ORIGINAL ANEURYSM AND THE DEATH OF

RICHARD L., ZORNES FROM A SECOND ANEURYSMg

lT 1S FURTHER AGREED AND STIPULATED BETWEEN THE PARTIES THAT
FOLLOWING THE HEARING OFFICERY.S OPINION AND ORDER THE PARTIES APPEALED
TO THE WORKMENY.S COMPENSATION BOARD == THAT IN ACCORDANCE WITH THE

PROVISIONS OF ORS 656,289 (4) THE PARTIES NOW WISH TO COMPLETELY
AND FINALLY DISPOSE OF THIS CLAIM —-—- THAT A BONA FIDE DISPUTE

EXISTS BETWEEN THE PARTIES IN THAT THERE IS MEDICAL OPINION SUPPORTING
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THE POSITION OF BOTH PARTIES —— THAT THE EMPLOYER DOES NOT ADMIT
LIABILITY AND DOES NOT ADMIT THE CLAIMANT 1S ENTITLED TO ANY
BENEFITS UNDER THE WORKMEN'S COMPENSATION LLAW, AND IN FACT
EXPRESSLY DENIES IT ——= THAT EVEN THOUGH EXPRESSLY DENYING LIABILITY
THE EMPLOYER WISHES, ALONG WITH THE CLAIMANT, TO AVOID PROLONGED
LITIGATION AND THEREFORE AGREES TO COMPLETELY AND FINALLY DISPOSE
OF THIS CLAIM ACCORDING TO THE PROVISIONS OF ORS 6564289 (4) ==
THAT IN ACCORDANCE WITH THE WISHES OF THE PARTIES TO SETTLE, THE
EMPLOYER AGREES TO PAY TO'CLAlMANT. THROUGH ITS INSURANCE CARRIER,
THE TOTAL SUM OF TEN THOUSAND DOLLARS, INCLUDING EIGHTEEN HUNDRED

TWENTY FOUR DOLLARS ALREADY PAID, AND TO PAY TO CLAIMANT' S ATTORNEY

- THE SUM OF SEVEN HUNDRED DOLLARS —-— THAT THE SUM PAID TO CLAIMANT

IS INTENDED TO INCLUDE AND COVER ALL CHARGES INCURRED BY RICHARD
Ly ZORNES IN TREATMENT OF HIS AORTIC ANEURYSM IN 1971 AND 1972,
EVEN THOUGH THE EMPLOYER ADMITS NO LIABILITY FOR THESE CHARGES,

IT 1S FINALLY AGREED AND STIPULATED BY THE PARTIES THAT ALL
CONTENTIONS OF THE CLAIMANT ARE COMPLETELY AND FINALLY DISPOSED
OF BY THIS STIPULATION,

WCB CASE NO, 73—763 OCTOBER 25, 1973

CHL.OLA WILSON, cLAaIMANT

JAMES H, LEWELLING, CLAIMANT'S ATTY,
CHARLES PAULSON, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

EMPLOYER REQUESTS REVERSAL OF THE HEARING OFFICER™S HOLDING
THAT THE PRESENT EYE INJURY IS A COMPENSABLE CONSEQUENCE OF
A 1971 ANKLE INJURY, .

CLAIMANT IS EXTREMELY OBESE, IN 1965 SHE RECEIVED A SEVERE
LEFT ANKLE FRACTURE AND DISLOCATION, CLAIMANT AGAIN INJURED HER
LEFT ANKLE IN JANUARY 1971 IN AN INDUSTRIAL ACCIDENT, SINCE THE
1971 ACCIDENT, BECAUSE OF THE OBESITY AND THE ANKLE CONDITION,
SHE HAS BEEN ON CRUTCHES OR IN A WHEELCHAIR, AS CLAIMANT WAS
GETTING FROM THE WHEELCHAIR TO MOVE FROM THE WHEELCHAIR TO HER
BED, HER ANKLE GAVE WAY AND SHE FELL, HER GLASSES FRAME PIERCED
HER RIGHT EYE,

WE AGREE WITH THE HEARING OFFICER THAT THIS CLAIM 1S COMPENSABLE
ON EITHER A THEORY OF “%AGGRAVATION'' OR "Y"COMPENSABLE CONSEQUENCE""
OF THE 1971 INJURY,

The BOARD, AFTER REVIEWING THE ENTIRE RECORD, ADOPTS THE
HEARING OFFICER'S OPINION AND ORDER AS ITS OWN,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 14, 1973 IS
AFFIRMED,

CLAIMANT"S COUNSEL. IS AWARDED A REASONABLE ATTORNEY®™S FEE IN
THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, FOR
SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 73—523  OCTOBER 25, 1973

ROBERT J., WRIGHT, craivanT
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

CLAIMANT REQUESTS BOARD REVIEW OF THE HEARING OFFICER'S
DENIAL OF ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS,

CLAI MANT SUSTAINED A COMPENSABLE INJURY JUNE 9, 1972, THE
DETERMINATION ORDER AWARDED TEMPORARY TOTAL DISABILITY FROM
JULY 25, 1972 TO SEPTEMBER 20, 1972,

THE BOARD, AFTER FULL REVIEW OF ALL OF THE EVIDENCE, ESPECIALLY
THE MEDICAL REPORTS, CONCURS AND ADOPTS THE HEARING OFFI1CER' S
OPINION AND ORDER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 20, 1973 IS
AFFIRMED,

WCB CASE NO, 70—1913 OCTOBER 26, 1973

BETTY J,. BAILEY ( LONGACRE) , cLAIMANT
HENRY L, HESS, CLAIMANT'S ATTY,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

ReEVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A HEARING OFFICER'S ORDER ALLOWING CLAIMANT 48 DEGREES FOR UN=
SCHEDULED DISABILITY CONTENDING THE EVIDENCE DOESN'T WARRANT
SUCH AN AWARD,

lN SPITE OF CLAIMANT™S PROTESTATIONS OF DISABILITY, THE BOARD
IS PERFECTLY PERSUADED BY THE MEDICAL EVIDENCE THAT CLAIMANT HAS
SUFFERED NO PERMANENT DISABILITY AS A RESULT OF THIS INJURY,

ORDER

THE HEARING OFFICER%“S ORDER DATED MAY 18, 1973 ALLOWING
48 DEGREES IS HEREBY REVERSED,

IN ACCORDANCE WITH ORS 656,313, THE STATE ACCIDENT INSURANCE

FUND MAY NOT RECOVER ANY COMPENSATION PAID PURSUANT TO THE
HEARING OFFICER'S ORDER,
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WCB CASE NO, 72—2536 OCTOBER 26, 1973

CLARENCE DERO ROSS, cLaiMmanT

RASK, HEFFERIN AND CARTER, CLAIMANT"'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REV!EWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER™S ORDER
WHICH DENIED CLAIMANT"S CLAIM OF AGGRAVATION,

ISSUE

HAs cLAIMANT SUFFERED A COMPENSABLE AGGRAVATION OF HIS
INDUSTRIAL INJURY?

DISCUSSION

CLAIMANT RECEIVED A COMPENSABLE INJURY TO HIS LOW BACK IN
JUNE, 1966, THE LAST MEDICAL TREATMENT FOR THIS CONDITION WAS
IN AUGUST, 1968,

AT THE HE ARING CLAIMANT TESTIFIED HE DID NOT HAVE DIFFICULTY
WITH HIS BACK UNTIL OCTOBER, 1971, WITHOUT HAVING EXAMINED THE
WORKMAN SINCE DECEMBER, 1971, DR, CHURCH STATED IN A LETTER OF
JANUARY, 1973, HE BELIEVED CLAIMANT'S BACK TROUBLE HE WAS
EXPERIENCING WAS CAUSALLY RELATED TO HIS INDUSTRIAL INJURY OF 1966,
THE BOARD CONCLUDES THAT WITHOUT A CURRENT EXAMINATION, THIS
LETTER DOES NOT MEET THE REQUIREMENTS OF ORS 656 4,271, THE
HEARING OFFICER CONCLUDED THE MEDICAL REPORTS SUPPORTING AGGRAVA=
TION REFLECTED LITTLE OR NO CREDIBILITY,

THE TOTAL PICTURE IS NOT ONE JUSTIFYING FINDING A RELATIONSHIP
BETWEEN PRESENT COMPLAINTS AND THE INDUSTRIAL INJURY, AND THE
BOARD AFFIRMS THE ORDER OF THE HEARING OFFICER DENYING CLAIMANT' s
CLAIM OF AGGRAVATION,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MAY 3, 1973 IS HEREBY
AFFIRMED,

WCB CASE NO, 73—80 OCTOBER 29, 1973
WCB CASE NO, 73—2332 OCTOBER 29, 1973

CALVIN HARTLEY, crLaiMmANT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
JAQUA, WHEATLEY AND GARDNER, DEFENSE ATTYS,
ORDER OF DISMISSAL

ON MAY 3, 1973 CLAIMANT REQUESTED BOARD REVIEW OF A HEARING
OFFICER%S ORDER IN THE ABOVE ENTITLED CASE,
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ON AUGUST 23, 1973 CLAIMANT'S COUI‘QSEL ADVISED THE BOARD
THAT THE PARTIES INTENDED TO STIPULATE A'SETTLEMENT OF THE CASE,
i
AT THAT TIME CLAIMANT HAD ANOTHER REQUEST FOR HEARING
PENDING BEFORE THE HEARINGS DIVISION BEARING THE DOCKET NUMBER
WCB 73 =2332,

THE PARTIES THEREAFTER REACHED A SETTLEMENT 'OF ALL THE
ISSUES INVOLVED IN BOTH CASES,

A STIPULATION WAS SUBMITTED TO A HEARING OFFICER PROVIDING
THAT BOTH THE PENDING REQUEST FOR REVIEW (73~80) AND THE PENDING
REQUEST FOR HEARING (73=2332) SHOULD BE DISMISSED IN RETURN FOR
THE PAYMENT OF ADDITIONAL COMPENSATION,

ON OCTOBER 94 1973 A HEARING OFFICER APPROVED THAT STIPULA~
TION AND ORDERED THE REQUEST FOR REVIEW DISMISSED AS WELL AS THE
REQUEST FOR HEARING,

lN ORDER TO AVOID ANY QUESTION REGARDING THE STATUS OF THE
REQUEST FOR BOARD REVIEW THE BOARD HEREBY ORDERS, BASED ON THE
PREVIOUSLY SUBMITTED STIPULATION, ATTACHED HERETO AS EXHIBIT A,
THAT THE CLAIMANT'S REQUEST FOR REVIEW FILED IN WCB CASE NO,
73—-80 BE, AND IT IS HEREBY, DISMISSED,

STIPULATION AND ORDER

COMES NOwW THE CLAIMANT, BY HIS ATTORNEYS, AND THE INSURANCE
CARRIER, BY ITS ATTORNEYS, AND MOVE THE BOARD FOR AN ORDER DIS-—~
MISSING CLAIMANT-S REQUEST FOR HEARING ON THE FOLLOWING STIPULATIONS
AND RECITALS OF THE PARTIES =~

i. THAT CLLAIMANT BE PAID AN ADDITIONAL AWARD EQUAL TO TEN
PERCENT LOSS OF FUNCTION OF THE HAND, SIX HUNDRED TWENTY FIVE

DOLLARS,

2, THAT CLAIMANT’'S ATTORNEYS BE AWARDED TWENTY=FIVE
PERCENT OF THE INCREASE IN COMPENSATION MADE PAYABLE BY THIS
ORDER,

3. THAT A CLAIM HAS BEEN MADE ARISING OUT OF CLAIMANT'S
INJURY TO HIS BACK AS A CONSEQUENCE OF HIS INJURY WHILE WORKING
FOR SWANSON PAINT AND GLASS COMPANY AND THAT SWANSON PAINT AND
GLASS COMPANY DENY THAT SAID INJURY INVOLVED ANY AREA OF THE BODY
OTHER  THAN THAT WHICH 1S DENOTED AS THE HAND UNDER THE OREGON
WORKMENS COMPENSATION LAW AND THAT UNDER THE PROVISIONS OF
THE BONA FIDE DISPUTE STATUTE, CLAIMANT IS TO BE AWARDED AN
ADDITIONAL ONE HUNDRED DOLLARS TO SETTLE THE BACK CLAIM ON A
DISPUTED CLAIM BASIS,

4.4 CL.AIMANT' S ATTORNEYS ARE AWARDED THE SUM OF FIFTY
DOLLARS OUT OF THE AFORESAID ONE HUNDRED DOLLARS AS AND FOR A
REASONAB'LE_ ATTORNEY"S FEE IN THE MATTER,

S e THAT CLAIMANT' S REQUEST FOR HEARING AND REQUE ST FOR REVIEW
ARE HEREBY DISMISED,
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WCB CASE NO, 73—1751 OCTOBER 29, 1973

HAZEL. MEMORY BRIGGS, cLaimManT
GALTON AND POPICK, CLAIMANT'S ATTYS,
MERLIN MILLER, DEFENSE ATTY,

ORDER ON MOTION

ON oCTOBER 10, 1973 CLAIMANT, THROUGH HER ATTORNEYS, FILED
A WRITTEN MOTION TO SUPPLEMENT THE RECORD OR IN THE ALTERNATIVE
MOTION TO REMAND REGARDING CERTAIN ADDITIONAL EVIDENCE,

On OCTOBER 19, 1973 THE EMPLOYER, THROUGH ITS ATTORNEY,
PRESENTED A WRITTEN, ARGUMENT IN OPPOSITION, THE BOARD, BEING
NOW FULLY ADVISED, FINDS CLAIMANT' S MOTION IS NOT WELL TAKEN AND
IT IS HEREBY DENIED,

WCB CASE NO, 72—-2993 OCTOBER 29, 1973
WCB CASE NO, 73—176 OCTOBER 29, 1973

FLOYD DAVIDSON, crLaimanT

BURNS AND EDWARDS, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER™S ORDER
CONTENDING THE HE ARING OFFICER ERRED IN APPROVING THE DENIAL OF
HIS CLAIM,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW OF THE
HEARING OFFICER®S ASSESSMENT OF A PENALTY AND ATTORNEY'S FEE
AGAINST IT CONTENDING IT DID NOT UNREASONABLY DELAY THE PAYMENT
OF COMPENSATION DUE PRIOR TO THE DENIAL,

THE HEARING OFFICER APPLIED THE RULES OF ""LEGAL'"Y AND
YYMEDICAL'YY CAUSATION ADOPTED IN HEART CASES AND FOUND THAT
CLAIMANT'S NERVOUS TENSION HAD NEITHER A LEGAL NOR MEDICAL
CAUSAL RELATIONSHIP TO HIS EMPLOYMENT,

VIEWING THE EVENTS IN QUESTION AS AN EMOTIONALLY HEALTHY AND
STABLE PERSON, AND FROM THE VANTAGE OF HINDSIGHT, THE HEARING
OFFICER CONCLUDED THAT THEY COULD NOT, AS A MATTER OF LAW, HAVE
PRODUCED A NERVOUS TENSION CONDITION, WE DISAGREE, THE NATURE
OF THE EVENTS WERE SUCH THAT THEY COULD LEGITIMATELY BE VIEWED
AS POSSESSING A STRESS POTENTIAL = ONE SUFFICIENT TO PRECIPITATE
A REACTION IN AN UNSTABLE PERSON, THEREFORE WE CONCLUDE LEGAL.
CAUSATION HAS BEEN ESTABLISHED,

THE HEARING OFFICER ALSO CONCLUDED MEDICAL CAUSATION HAD
NOT BEEN ESTABLISHED BECAUSE DR, MARSHALIL LACKED THE KNOWLEDGE,
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SKILL AND EMOTIONAL DETACHMENT NECESSARY TO RENDER A PERSUASIVE
MEDICAL. OPINION ON MEDICAL-CAUSAL. CONNECTION, AGAIN WE DISAGREE,

DR. MARSHALL IS WELL QUALIFIED BY REASON OF BOTH TRAINING
AND EXPERIENCE TO RENDER AN EXPERT OPINION ON THE EMOTIONAL.
PROCESSES AND! IMPACT PRODUCED BY THE EVENTS IN QUESTION,

WE CONCLUDE FROM THE EVIDENCE THAT CLAIMANT IS ENTITLED TO
COMPENSATION FOR HIS DISABL.IING NERVOUS TENSION CONDITION.

WE AL.SO CONCLUDE FROM THE EVIDENCE THAT THE HEARING OFFICERYS
ASSESSMENT OF A PENALTY AND ATTORNEY%S FEE WAS APPROPRIATE,

ORDER

IT 1S HEREBY ORDERED THAT THE HEARING OFFICER" S DENIAL OF
CLAIMANT" S CLAIM OF COMPENSATION IS REVERSED AND THE CLAIM IS
REMANDED TO THE STATE ACCIDENT INSURANCE FUND FOR PAYMENT OF
WORKMEN' S COMPENSATION BENEFITS AS PROVIDED BY LAW,

IT IS HEREBY FURTHER ORDERED THAT IN ADDITION TO THE ATTORNEY'S
FEE ALLOWED BY THE HEARING OFFICER, THAT THE STATE ACCIDENT
INSURANCE FUND PAY CLAIMANTY%S ATTORNEYS THE SUM OF NINE HUNDRED
DOL.LARS FOR THEIR SERVICES AT THE HEARING AND ON REVIEW REGARDING
THE COMPENSABILITY OF CLAIMANT!S CLAIM,

IT 1S HEREBY FINALLY ORDERED THAT THE HEARING OFFICER%>S ORDER
IS AFFIRMED IN ALL OTHER RESPECTS, ’

WCB CASE NO, 72—2506 OCTOBER 29, 1973

HARRY S, WELCH, cLaivant
POZZI, WILSON AND ATCHISON, CLAIMANT%S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

RevIEWED BY COMMISSIONERS WILSON AND SLOAN,
—
THE FUND REQUESTS THE AWARD OF PERMANENT TOTAL DISABILITY
BE REDUCED TO PERMANENT PARTIAL DISABILITY,

CLAIMANT, A 55 YEAR OLD LOGGER, SUSTAINED AN INDUSTRIAL
INJURY SEPTEMBER 24, 1970, DIAGNOSED AS A FRACTURE OF THE UPPER
PORTION OF THE FEMORAL HEAD, AN AMPUTATION OF THE FEMORAL HEAD
AND REPLACEMENT WITH A PROSTHESIS WAS PERFORMED, CLAIMANT HAD
A SUBSTANTIAL PREEXISTING LOSS OF HEARING AND PREEXISTING NARCOLEPSY
WHICH MUST BE TAKEN INTO ACCOUNT, CLAIMANT ALSO HAS SUBSTANTIAL
PSYCHOLOGICAL DISABILITIES WHICH WERE AGGRAVATED BY THIS INDUSTRIAL
ACCIDENT, CONSIDERING ALL THESE FACTORS, THE BOARD CONCLUDES THE
CLAIMANT IS PERMANENT AND TOTALLY DISABLED,

THE ORDER OF THE HE ARING OFFICER IS ADOPTED AND SHOULD BE
AFFIRMED,
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ORDER

THE ORDER OF THE HEARING OF FIGER DATED MAY 16, 1973, IS
AFFIRMED,

~ CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW, ’

WCB CASE NO, 72—3496 OCTOBER 30, 1973

JAMES R, COOK, crLaiMANT

KEITH BURNS, CLAIMANT'S ATTY,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT REQUESTS REVERSAL OF THE HE ARING OFFICER'S DENIAL
OF HIS CLAIM CONTENDING THAT HIS PSYCHIATRIC PROBLEM IS CAUSALLY
RELATED TO THE INDUSTRIAL INJURY,

CLAIMANT BUMPED HIS HEAD AND APPROXIMATELY THREE WEEKS
LATER DEVELOPED DIZZY SPELLS AND BLACKOUTS, MEDICAL. REPORTS
INCLUDING NEUROLOGICAL EXAMINATION FINDS NO OBJECTIVE PHYSICAL
CAUSAL CONNECTION WITH THE ACCIDENT, PSYCHIATRISTS AND PSYCHOL.~
OGISTS, -AT LEAST ON THE FACE, APPEAR TO ARRIVE AT DIFFERENT
CONCLUSIONS AS TO CAUSAL RELATIONSHIPS OF THE DIZZY SPELLS AND
BLLACKOUTS BEING CAUSED BY THE BUMP ON THE HE AD, THE PSYCHIATRIST
AND PSYCHOLOGISTS"S REPORTS DO NOT APPEAR TO BE AS CONTRADICTORY
ON CAREFUL READING AS IT WOULD APPEAR INITIALLY INASMUCH AS THEY
ARE BASED SOMEWHAT ON THE DOCTOR'S UNDERSTANDING OF THE FACTS
WHICH SEEM TO DIFFER FROM DOCTOR TO DOCTOR,

THE BOARD IS IMPRESSED WITH THE REASONABLE AND LOGICAL|
FASHION WITH WHICH DR, DIXON PRESENTS THE MATTER AND WITH THE
FACT THAT HIS TREATMENT IS HELPING THE CLAIMANT, ALL OF THIS
LENDS CREDENCE TO HIS OPINION THAT CLAIMANT'S HYSTERICAL NEUROSIS
WAS PRECIPITATED BY THE HEAD INJURY WITH NO CONSCIOUS MALINGERING,
THE BOARD THEREFORE CONCLUDES CLLAIMANT HAS ADEQUATELY ESTABLISHED
THE RELATIONSHIP BETWEEN HIS NEUROSIS AND THE INDUSTRIAL ACCIDENT
AND THUS, COMPENSABILITY IS ESTABLISHED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED APRIL 23, 1973, IS
REVERSED, THE MATTER IS REFERRED TO THE EMPLOYER FOR PAYMENT

OF MEDICAL TREATMENT IN ACCORDANCE WITH ORS 656,245,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF SEVEN HUNDRED FIFTY DOLILARS PAYABLE BY THE
EMPLOYER, FOR SERVICES IN CONNECTION WITH HEARING AND BOARD REVIEW,



WCB CASE NO, 73—1209 OCTOBER 30, 1973

JIM M, DOZIER, craimanT

ANTHONY PELAY, JR,, CLAIMANT%-S ATTY,
MCMENAMIN, JONES, JOSEPH AND L.ANG,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMAN’I" REQUESTS REVERSAL OF THE HEARING OFFICER"S ORDER
AFFIRMING THE EMPLOYER"%S DENIAL OF HIS CL.AIM,

CLAIMANT, A 23 YEAR OLD MILLWORKER, TESTIFIED THAT HE FELL
ON WET CEMENT IN THE PLANT NEAR THE END OF HIS FRIDAY AFTERNOON
SHIFT, HE WENT TO THE DOCTOR MONDAY AND THE MEDICAL REPORT
REFLECTS THAT CLAIMANT “%-FELL ON WET FLOOR ON CEMENT LANDING
ON BACK AND LEFT HIP'%, CLAIMANT COMPLETED THE 801 REPORT GIVING
THE SAME HISTORY OF THE ACCIDENT AND FILED IT EITHER ON MONDAY
OR TUESDAY, CLAIMANT RECEIVED A "'DeNIALY! LETTER WHICH CONFUSED
HIM, CLAIMANT%S WIFE TOOK IT TO THE EMPLOYER%S SECRETARY WHO
SUGGESTED CLAIMANT WRITE TO THE HEALTH INSURANCE CARRIER ADVISING
THEM THAT HE WAS NOT APPEALING THE DENIAL BY THE COMPENSATION
CARRIER AND WOULD, IN THIS WAY, IMMEDIATELY GET PAYMENTS FROM
THE HEALTH INSURANCE CARRIER, CLAIMANT LATER REALIZED THE HEALTH
INSURANCE BENEFITS PROVIDED INSUFFICIENT PROTECTION AND SOUGHT
THE ADVICE OF A LAWYER,

A REQUEST FOR HEARING WAS FILED MORE THAN 6‘0 DAYS AFTER THE
DENIAL BUT BEFORE 180 DAYS HAD ELAPSED,

THE BOARD FIRST TAKES NOTICE OF JOINT EXHIBIT NUMBER 1 WHICH
IS THE ALLEGED LETTER OF DENIAL, THE LETTER DOES NOT MEET THE
REQUIREMENTS OF WORKMEN.S COMPENSATION BOARD ADMINISTRATIVE
RULE NO, 4=1970, (3,01) ''THE EMPLOYER , o ¢ SHALL FURNISH
THE WORKMAN , o, o A WRITTEN NOTICE OF DENIAL OF HIS CLAIM FULLY
INFORMING THE WORKMAN OF THE REASONS FOR DENIAL AND HIS RIGHTS
TO HEARING INCLUDING A NOTICE UNDERSCORING THE FACT THAT THE CLAIM
WILL BE UNENFORCEABLE IF REQUEST FOR HEARING IS NOT FILED o ¢ o '--e
THE NOTICE OF DENIAL USED IN THIS CASE DOES NOT DO THIS, THE RULE
WAS OBVIQUSLY INTENDED TO AVOID THE VERY PROBLEM INVOLVED IN THIS
MATTER, THE EMPLOYER COULD WELL BE HELD TO HAVE NOT LEGALLY
DENIED THE CLAIM BY USING AMBIGUOUS AND IMPROPER LETTERS OF
DENIAL,

THE HEARING OFFICER'S AFFIRMANCE OF THE DENIAL 1S SUBSTANTIALLY
BASED ON HIS OPINION THAT THE CLAIMANT IS NOT A BELIEVEABLE WITNESS,
GREAT WEIGHT IS ORDINARILY GIVEN TO A HEARING OFFICER"S ANALYSIS OF
THE WITNESS"S DEMEANOR, HOWEVER, IN REVIEWING THE RECORD DE NOVO,
THE BOARD FINDS NO CONTRADICTIONS IN FACTS OR FINDINGS TO SUBSTANTIATE
THIS OPINION,

THE BOARD CONCURS. WITH THE HEARING OFFICER THAT ON PAPER
CLAIMANT%S HISTORY IS PLAUSIBLE, ADDITIONALLY, THE UNREBUTTED
AND UNCONTRADICTED EVIDENCE 1S THAT THE CLAIMANT TESTIFIED
HE HAD AN ON=THE-=JOB INJURY AND WENT TO THE DOCTOR, HE GAVE THE
DOCTOR THE SAME FACTS OF THE ACCIDENT, HE REPORTED THE SAME FACTS
TO THE EMPLOYER, THE CLAIMANT HAS MADE A PRIMA FAZIE CASE WHICH
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WAS NOT REBUTTED NOR CONTRADICTED IN ANY WAY, THE CLAIMANT HAS
ALSO SHOWN GOOD CAUSE FOR THE DELAY IN REQUESTING A HEARING, THE
BOARD THEREFORE CONCLUDES THE HEARING OFFICER'YS ORDER DENYING THE
CLLAIM SHOULD BE REVERSED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 13, 1973 IS
REVERSED AS TO THE ISSUE OF COMPENSABILITY AND THE EMPLOYER IS
ORDERED TO ACCEPT SAID CLAIM AND PAY BENEFITS TO WHICH CLAIMANT
IS ENTITLED BY LAW,

ALL OTHER PROVISIONS OF THE ORDER OF THE HEARING OFFICER ARE
AFFIRMED,

CLAIMANT™S COUNSEL IS AWARDED A REASONABLE ATTORNEY™S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 73539 OCTOBER 30, 1973

ARTHUR LEE VERMENT, cLaiMANT

GALTON AND POPICK, CLAIMANT'S ATTY,
LINDSAY, NAHSTOLL, HART, DUNCAN, DAFOE AND
KRAUSE, DEFENSE ATTYS,

ORDER ON MOTION

ON ocTOBER 10, 1973 CLAIMANT, THROUGH HIS ATTORNEYS, MOVED
TO SUPPLEMENT THE RECORD ON APPEAL WITH A REPORT OF DR, ROBERT
A, BERSELLI, DATED OCTOBER 1, 1973 OR, IN THE ALTERNATIVE, REMAND
THE MATTER TO THE HEARING OFFICER FOR ADMISSION OF THE DOCUMENT,

THE EMPLOYER FILED A RESPONSE IN OPPOSITION TO SUPPLEMENT
ACTION OR REMAND OF THE RECORD AND A RESPONSE OPPOSING THE
AFFIDAVIT CONCERNING AN ATTORNEYY.S FEE WHICH WAS ALSO SUBMITTED
BY CLAIMANT! S ATTORNEYS, '

THE CLAIMANT THEN MOVED TO DISMISS THE EMPLOYER'YS OPPOSITION
TO THE AFFIDAVIT CONCERNING ATTORNEY'S FEES,

THE BOARD HAS REVIEWED THE MOTIONS, AND ARGUMENTS AND
BEING NOW FULLY ADVISED, CONCLUDES BOTH MOTIONS ARE NOT WELL
TAKE N,

l_T 1S HEREBY ORDERED THAT BOTH MOTIONS ARE DISMISSED,
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WCB CASE NO, 72—2351 OCTOBER 30, 1973

DAVID STUTZMAN, crLaivanT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
THWING, ATHERLY AND BUTLER, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CL.A!MANT REQUESTS AN INCREASE IN HIS AWARD OF UNSCHEDULED
DISABILITY,

CLAIMANT IS A28 YEAR OLD HEAVY EQUIPMENT OPERATOR WHO
SUSTAINED A COMPENSABLE BACK INJURY ON JULY 21, 1969, CLAIMANT
HAS HAD TWO LAMINECTOMIES AND A MULTIPLE LEVEL SPINAL FUSION,

CL.AIMANT LLATER SUFFERED TWO EXACERBATIONS WHICH THE HEARING
OFFICER FOUND WERE NOT INTERVENING ACCIDENTS, WE AGREE,

lN REVIEWING THE ENTIRE RECORD AND ESPECIALLY THE PROSPECTS
OF THE CLAIMANT FOR RETRAINING, WE CONCLUDE THE AWARD OF 160
DEGREES FOR UNSCHEDULED LOW BACK DISABILITY 1S, FOR THE REASONS
EXPRESSED BY THE HEARING OFFICER, ADEQUATE,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MAY 22, 1973 IS
AFFIRMED,

WCB CASE NO, 73—548 OCTOBER 30, 1973

AUSTIN C, DRISCOLL, craimanT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,
CL.AIMANT REQUESTS AN INCREASE IN PERMANENT PARTIAL DISABILITY,

CL.AIMANT, A 53 YEAR OLD CREW LEADER FOR NORTHWEST NATURAL
GAS, RECEIVED A COMPENSABLE LOW BACK AND LEFT LEG INJURY AUGUST
10, 1967, THE LOW BACK INJURY WAS SUPERIMPOSED ON A PREVIOUS
LOW BACK INDUSTRIAL INJURY, AFTER CONVALESCING, THE CLAIMANT
WAS OFF WORK FOR APPROXIMATELY TWO YEARS, CLAIMANT THEREAFTER
REQUESTED TO GO BACK TO WORK FOR THE EMPLOYER FOR THE PAST SIX
MONTHS BUT WAS NOT REHIRED UNTIL ABOUT A WEEK BEFORE THE HEARING,

THE HEARING OFFICER, IN ARRIVING AT HIS AWARD OF PERMANENT
DISABILITY, TOOK INTO ACCOUNT THE AWARD FOR PERMANENT PARTIAL
DISABILITY CLAIMANT RECEIVED FOR A PREVIOUS INDUSTRIAL ACCIDENT,
THIS INVOLVES AN INTERPRETATION OF ORS 656,222 WHICH STATES

—~25 =



vy e ¢ ¢« AWARD OF COMPENSATION FOR SUCH FURTHER ACCIDENT SHALL
BE MADE WITH REGARD TO THE COMBINED EFFECT OF HIS INJURIES AND

HI1S PAST RECEIPT OF MONEY FOR SUCH DISABILITIES, YY THE HEARING
OFFICER'S APPLICATION OF THE STATUTE IN THIS CASE IN ARRIVING AT
THE AWARD TO THE CLAIMANT IS AFFIRMED,

THE BOARD, HAVING CONSIDERED ALL OF THE MEDICAL REPORTS AND
EVIDENCE, CONCURS WITH THE FINDINGS AND ORDER OF THE HEARING
OF FICER, g

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 18, 1973 IS
AFFIRMED,

WCB CASE NO, 72—-2671 OCTOBER 30, 1973

HELEN CROWELL, craivanT
FRANKLIN, BENNETT, OFELT, DES BRISAY
AND JOLLES, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WJLSON AND MOORE,

CLAIMANT RECEIVED A COMPENSABLE INJURY TO THE TAILBONE IN
MAY OF 1966, THE CLAIM HAS BEEN REOPENED TWICE AND A CLAIM FOR
AGGRAVATION IN 1971 WAS SETTLED BY STIPULATION, CLAIMANT HAS
AGAIN FILED A CLAIM FOR AGGRAVATION, THE HEARING OFFICER CORRECTLY
RULLED THAT CLAIMANT' S AGGRAVATION PERIOD HAD NOT EXPIRED BUT
AFFIRMED THE DENIAL OF THE AGGRAVATION ON THE MERITS,

CLAIMANT NOW REQUESTS REVERSAL OF THE HEARING OFFICER'S
DENIAL, SHE FURTHER REQUESTS AN AWARD OF PERMANENT TOTAL
DISABILITY,

CLAIMANT'S COCCYX WAS SURGICALLY REMOVED IN SEPTEMBER, .
1968, THE CLAIMANT NOW SUFFERS FROM A COMBINATION OF PHYSICAL
AND EMOTIONAL PROBLEMS, THERE IS MEDICAL TESTIMONY TO THE
EFFECT THAT CLAIMANT IS SINCERE AND IS NOT MALINGERING, CLAIMANT
HAS SUBMITTED TO ALL RECOMMENDED MEDICAL AND SURGICAL TREATMENT,
ALL OF THE MEDICAL EVIDENCE CONFIRMS THAT CLAIMANT SUFFERS
EXTREME PAIN AND HAS BEEN VERY TENDER TO PRESSURE AND TOUCH,

THE CLAIMANT' S PSYCHOPATHOLOGY, ESPECIALLY, HAS WORSENED SINCE
MARCH, 1971, THIS WORSENING IS RELATED TO HER INJURY, THUS, THE
AGGRAVATION CLAIM IS PROVED,

THE CLAIMANT" S ACCIDENT CAUSED PHYSICAL DISABILITIES AND
PSYCHOPATHOLOGY AS SHOWN BY THE MEDICAL EVIDENCE AND THE TESTIMONY
OF THE CLAIMANT, ADEQUATELY PROVES PERMANENT TOTAL DISABILITY,

ORDER
THE ORDER OF THE HEARING OFFICER DATED MAY 16, 1973 IS

REVERSED, THE CLAIMANT IS AWARDED COMPENSATION FOR PERMANENT
TOTAL DISABILITY EFFECTIVE ON THE DATE OF THIS ORDER,
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THE STATE ACCIDENT INSURANCE FUND IS HEREBY ORDERED TO PAY
CLAIMANT' S ATTORNEY, W, A, FRANKLIN, FIVE HUNDRED DOLLARS FOR
HIS SERVICES IN ESTABLISHING CLAIMANT' S ENTITLEMENT TO A HEARING,
IN ADDITION, CLAIMANT'S COUNSEL IS AUTHORIZED TO RECEIVE 25 PERCENT
OF THE INCREASE IN COMPENSATION PAYABLE OUT OF SAID AWARD TO A
MAXIMUM OF ONE THOUSAND DOLLARS, AS A REASONABLE ATTORNEY'S FEE
FOR HIS SERVICES IN SECURING CLAIMANT'S PERMANENT DISABILITY
COMPENSATION,

WCB CASE NO, 73—423 OCTOBER 30, 1973

MANCUS ROUSE, cLaimMANT

POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REV]EWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICERYS ORDER
AFFIRMING A DETERMINATION ORDER WHICH AWARDED NO PERMANENT
PARTIAL DISABILITY,

CLAIMANT RECEIVED A BACK INJURY NOVEMBER 6, 1970, THE
MEDICAL REPORTS FROM THE MANY DOCTORS, INCLUDING THOSE AT THE
DISABILITY PREVENTION DIVISION AND BACK EVALUATION CLINIC ALL
INDICATE NO PERMANENCY OF HIS DISABILITY, THE CLOSEST MEDICAL
EVIDENCE TO PERMANENT PARTIAL DISABILITY 1S THAT THE CLAIMANT
"YWILL PROBABLY HAVE PERIODIC DISCOMFORT WITH OVERACTIVITY
FROM TIME TO TIME AND THIS SHOULD BE THE EXTENT OF HIS PERMANENT
PARTIAL DISABILITY,'' OTHER EVIDENCE TENDS TO NEGATE THIS
SPECULATION, IN ANY EVENT, DISCOMFORT, PER SE, DOES NOT EQUAL
LOSS OF EARNING CAPACITY,

ALTHOUGH CLAIMANT WAS RELEASED TO RETURN TO HIS PREVIOUS
WORK HE 1S ATTENDING COMMUNITY COLLEGE AND STATES THAT HE
WOULD RATHER GET A COLLEGE DEGREE THAN TO RETURN TO HIS PREVIOUS
WORK, THUS, THE EVIDENCE 1S CLEAR THAT CLAIMANT COULD HAVE
RETURNED TO HIS OLD OCCUPATION,

THE BOARD CONCURS WITH THE HE ARING OFFICER THAT THERE IS
NO PERMANENT PARTIAL DISABILITY,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 1 9, 1973
1S AFFIRMED,
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WCB CASE NO, 73-376 OCTOBER 31, 1973

ARVEST CORBETT ANDERSON, craimanT
HAROLD W, ADAMS, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReEVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

ON REVIEW, CLAIMANT REQUESTS FROM THE BOARD, AN INCREASE
IN PERMANENT PARTIAL DISABILITY WHICH THE HE ARING OFFICER DENIED,

CL.AIMANT"S ARM WAS INJURED MAY 13, 1968, IN AN INDUSTRIAL
ACCIDENT, IN SEPTEMBER, 1968 CLAIMANT REPORTED TO A DOCTOR THAT
THE PAIN IN HIS ARM RADIATED UP INTO HIS SHOULDER, IN DECEMBER,
1968 MEDICAL EVIDENCE REFLECTED AN OLD ACROMIOCLAVICULAR SEPARA-~
TION OF THE RIGHT SHOULDER, OTHER MEDICAL EVIDENCE ALSO CONNECTS
THE INDUSTRIAL ACCIDENT WITH THE RIGHT SHOULDER PROBLEM, WE
CONCLUDE THE HEARING OFFICER ERRED IN FINDING NO CAUSAL CONNECTION
BETWEEN H1S SHOULDER PAIN AND THE INJURY OF MAY 13, 1968,

THE BOARD CONCURS HOWEVER, WITH THE FINDING OF THE HE ARING
OFFICER THAT THERE HAS BEEN NO DIMUNITION OF POTENTIAL WAGE
EARNING CAPACITY AS FAR AS THE CLAIMANT IS CONCERNED, THE CLAIMANT
NOW HAS A BETTER JOB THAN HE EVER HAS HAD AND HIS FUTURE IS VERY
FAVORABLE, .

ORDER

ExcepT AS NOTED ABOVE, THE ORDER OF THE HEARING OFFICER
DATED MAY 10, 1973, IS AFFIRMED,

WCB CASE NO, 70—1140 OCTOBER 31, 1973

WAYNE KO]VISTO.' CLAIMANT

MIKE DYE, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

CLAIMANT REQUESTS INCREASE OF A HEARING OFFICER"S PERMANENT
PARTIAL DISABILITY AWARD OF 208 DEGREES TO PERMANENT TOTAL
DISABILITY,

CLAIMANT, A 61 YEAR OLD MALE STEAM FITTER WELDER, FELL
FROM A LADDER FEBRUARY 26, 1968, RECEIVING A SEVERE FRACTURE OF
D=12 AND L=1, WHILE THIS MATTER WAS PENDING FOR BOARD REVIEW, THE
FUND AND CLAIMANT'S ATTORNEY AGREED THAT CLAIMANT RETURN FROM
MINNESOTA FOR REFERRAL TO THE BACK CLINIC AND THE PHYSICAL
REHABILITATION CENTER IN PORTLAND, THE CASE WAS REMANDED FOR THIS
PROCEDURE BUT THE WORKUP WAS NEVER COMPLETED BECAUSE OF THE CLAIMANT'S
WIFE'S TERMINAL CANCER ILLNESS,
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ALTHOUGH IT IS A CLOSE QUESTION, THE BOARD CONCLUDES THE
ZOCCYX PROBLEM IS RELATED TO THE INDUSTRIAL ACCIDENT, THE CLAIMANT
1S SO INJURED THAT HE CAN PERFORM NO SERVICES OTHER THAN THOSE
WHICH ARE SO LIMITED IN QUALITY, DEPENDABILITY, OR QUANTITY, THAT
A REASONABLE, STABLE MARKET FOR HIM DOES NOT EXIST, THUS, CLAIMANT
IS PERMANENTLY AND TOTALLY DISABLED AS A RESULT OF THE INDUSTRIAL
ACCIDENT, )

ORDER

'CLAlMANT IS HEREBY GRANTED COMPENSATION FOR PERMANE NT
TOTAL DISABILITY EFFECTI\!E ON THE DATE OF THIS ORDER,

COUNSEL FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF
THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH,
WHEN COMBINED WITH FEES ATTRIBUTABLE TO THE ORDER OF THE HEARING
OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 73—1028 OCTOBER 31, 1973

GERAL.D MCELROY, cLaimaNT
Fe P, STAGER, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

ORS 283,140 AND THE DEPARTMENT OF GENERAL SERVICES ADMINI=
STRATIVE RULE NO, 04 ~-19 PROVIDES FOR CENTRAL MAIL SERVICE FOR
INTERAGENCY MAIL IN SALEM, THE AFFIDAVIT OF MAILING CLEARLY SHOWS
THE REQUEST FOR REVIEW WAS DEPOSITED IN THE INTERAGENCY MA]IL
SERVICE WITHIN THE TIME PROVIDED BYLAW FOR MAILING AN APPEAL,
THEREFORE, UPON RECONSIDERATION, THE BOARD FINDS THAT THE REQUEST
FOR REVIEW WAS TIMELY FILED,

THE ORDER OF DISMISSAL DATED AUGUST 27, 1973 SHOULD BE SET
ASIDE AND BOARD REVIEW GRANTED,

IT 1s so orpDERED,

WCB CASE NO, 71—-2483 OCTOBER 31, 1973

WENDELIL M, DELORME, crLaimanT
FRANKLIN, BENNETT, OFELT, DES BRISAY AND
JOLLES, CLAIMANT%S ATTYS,

SCHOUBOE AND CAVANAUGH, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT REQUESTS BOARD REVIEW SEEKING AN INCREASE IN HIS
PERMANENT PARTIAL DISABILITY AWARD,
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THlS 38 YEAR OLD CLAIMANT RECEIVED A COMPENSABLE BACK INJURY
DECEMBER 16, 1968, WHICH ULTIMATELY RESULTED IN A SPINAL FUSION
BEING PERFORMED,

CLAIMANT CANNOT RETURN TO TRUCK DRIVING BUT IS NOW IN TRAINING
TO BECOME A MEDICAL TECHNICIAN, BECAUSE OF THE PRESENT CIRCUMSTANCES
OF THE CLAIMANT, IT IS DIFFICULT TO ASCERTAIN THE FUTURE EARNING ’
CAPACITY OF THE CLAIMANT AND THE EXTENT TO WHICH SUCH EARNING
CAPACITY IS AFFECTED BY THE INDUSTRIAL ACCIDENT, HOWEVER, BASED
ON THE EVIDENCE AVAILABLE AT THIS TIME, THE AWARD OF THE HEARING
OFFICER OF 35 PERCENT OR 112 DEGREES APPEARS ADEQUATE,

IT 1S TO BE NOTED THAT IN THE FUTURE IF CLAIMANT'S CONDITION
WORSENS CLAIMANT HAS THE RIGHT TO ASSERT A CLAIM FOR AGGRAVATION
OR PETITION THE BOARD FOR OWN MOTION REVIEW,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 27, 1973, IS
AFFIRMED,

WCB CASE NO, 73—1109 NOVEMBER 1, 1973

ROBERT S, QUALLS, craimanT
DENMAN AND COONEY, CLAIMANT'S ATTYS,
KEITH D, SKELTON, DEFENSE ATTY,

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN"S
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER AND SAID REQUEST
FOR REVIEW NOW HAVING BEEN WITHDRAWN BY CLAIMANT' 5 COUNSEL.,

IT IS THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE
THE BOARD IS HEREBY DISMISSED,

WCB CASE NO, 73—419 NOVEMBER 1, 1973

JOHN LEE COMBS, crLaiMAaNT .

MIKE DYE, CLAIMANT'S ATTY,. .
SOUTHER, SPAULDING, KINSEY, WILLIAMSON

AND SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

ReEVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS REVERSAL OF A HEARING OFFICER'S DISMISSAL
OF THE REQUEST FOR HEARING BECAUSE THE CLAIMANT REFUSED TO COMPLY
WITH THE HEARING OFFICER"S ORDER DATED MAY 4, 1973, FOR THE
CLAIMANT TO RELEASE A REPORT OF THE ATTENDING PHYSICIAN OR ALLOW
FURTHER EXAMINATION BY THE ATTENDING PHYSICIAN OR ANOTHER PHYSICIAN
OF CLAIMANT%S CHOICE,
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THE WORKMEN' S COMPENSATION BOARD, ADMINISTRATIVE ORDER
NUMBER 16:1 970 CLEARLY IS IN POINT AND DISPOSES OF THIS MATTER,

ORDER
THE ORDER OF THE HEARING OFFICER DATED AUGUST 6, 1973 15
AFFIRMED,
WCB CASE NO, 73—20 NOVEMBER 1, 1973

JOHN M, ALLISON, crLaimanT

MYATT, BOLLIGER, HAMPTON AND FREERKSEN,
CLAIMANT'S ATTYS,

MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

EMPLOYER REQUESTS REVERSAL OF A HEARING OFFICER'S AWARD OF
PERMANENT TOTAL DISABILITY,

THE CLAIMANT, A 56 YEAR OLD TRUCK DRIVER, RECEIVED A SEVERE
FRACTURE OF HIS RIGHT LEG, CLAIMANT HAS HAD SEVERAL SURGERIES
INCLUDING TWO BONE GRAFTS, HE HAS A METAL PLATE IN HIS RIGHT LEG
AND OSTEOMYELITIS, AN OPEN DRAINING SORE AND INFECTION REQUIRES
FREQUENT CARE AND MEDICATION, THIS INFECTION ON OCCASION CAUSES
A SYSTEMIC TOXIC CONDITION THROUGHOUT HIS BODY, HE HAS A SEVERE
SITUATIONAL DEPRESSION, ALL ARE RELATED TO THE INDUSTRIAL INJURY,

ALTHOUGH THE INITIAL INJURY WAS TO THE RIGHT LEG AND FOOT, A
SCHEDULED DISABILITY, THE RESULTANT DISABILITY OF PSYCHOPATHOLOGY,
CHRONIC SYSTEMIC INFECTION AND DRAINAGE AND OSTEOMYELITIS WHEN
COMBINED WITH CLAIMANT' S AGE, EDUCATIONAL BACKGROUND, AND LIMITED
RANGE OF JOB SKILLS, MAKES THE AWARD OF PERMANENT TOTAL DISABILITY
APPROPRIATE,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MAY 16, 1973, IS
AFFIRMED,

CLAIMANT' S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE, BY THE EMPLOYER
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 72—2303 NOVEMBER 1, 1973

DAVID WOODARD, craimanT
WILLIAM G, CARTER, CLAIMANT"'S ATTY,
MERLIN L, MILLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

EI\/IPL.OYER REQUESTS REVERSAL OF HEARING OFFICER' S ORDER
ALLOWING THIS AGGRAVATION CLAIM,

CLAIMANT SUSTAINED AN INDUSTRIAL INJURY TO HIS BACK DECEMBER
4, 1967, HIS CLAIM WAS CLOSED WITH NO PERMANENT PARTIAL DISABILITY,
CLAIMANT THEREAFTER ATTEMPTED TO CONTINUE HEAVY PHYSICAL JOBS FOR
A TOTAL OF 13 DIFFERENT EMPLOYERS, HE WAS ABLE TO MAINTAIN EMPLOY~- ¢
ME NT ONLY FOR SHORT PERIODS OF TIME DUE TO THE EXACERBATIONS OF HIS
BACK CONDITION,

THE MEDICAL EVIDENCE CLEARLY RELATES THE PRESENT CONDITION
TO THE 1967 INDUSTRIAL INJURY, BOTH THE MEDICAL EVIDENCE AND THE
FACTS CLEARLY SHOW THAT HIS CONDITION HAS WORSENED AND THUS THE
AGGRAVATION OF THE 1967 INJURY IS PROVED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED FEBRUARY 20, 1973,
1S AFFIRMED,

CLAIMANT' S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOL.LARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 72—-3317 NOVEMBER 1, 1973

IVAL CASTLE, craimanT

JERRY G, KLEEN, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS A FURTHER INCREASE IN HIS PERMANENT PARTIAL
DISABILITY,

CLAIMANT. A 37 YEAR OLD PAINTER, SUSTAINED A COMPENSABLE LOW
BACK INJURY, BOTH THE ATTENDING ORTHOPEDIST AND THE BACK EVALUATION
CLINIC STATE CLAIMANT CAN RETURN TO WORK AS A PAINTER AND THAT THE
LLOSS OF FUNCTION IS MINIMAL,

THE HEARING OFFICER HEARD AND SAW THE WITNESSES AND WAS IN THE
BEST POSITION TO ASSESS BOTH CREDIBILITY AND MOTIVATION,
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IN VIEW OF ALL OF THE MEDICAL EVIDENCE AND THE FINDING OF LOW
WORK MOTIVATION, THE BOARD CONCLUDES THAT THE AWARD OF 64 DEGREES
UNSCHEDULED LOW BACK PERMANENT PARTIAL DISABILITY IS GENEROUS,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MAY 30, 1973 1S
AFFIRMED,

SAIF CLAIM NO, A 931351 NOVEMBER 1, 1973

SHERIDAN GRAVES, cLaimanT
COONS, MALAGON AND COLE, CLAIMANTY.S ATTYS,
STATE ACCIDENT INSURANCE FUND, DEFENSE ATTY.

THE BOARD, BY OWN MOTION ORDER DATED JUNE 27, 1973, ORDERED
FURTHER MEDICAL EXAMINATION BEFORE DECIDING ON CLAIMANTY.S REQUEST
TO THE BOARD ON OWN MOTION TO ORDER THE STATE ACCIDENT INSURANGE
FUND TO PROVIDE CLAIMANT FURTHER MEDICAL CARE AND COMPENSATION,

THE BOARD NOW HAS A MEDICAL REPORT FROM DR, R, EDWARD HUFFMAN,
My Dy y PSYCHIATRIST, DATED SEPTEMBER 25, 1973 AND THE LETTER DATED
OCTOBER 22, 1973 FROM ALLAN H, COONS,

The CLAIMANT RECEIVED AN INDUSTRIAL. INJURY MAY, 1962, THE
CLAIM WAS CLOSED AND THE CLAIMANT WAS ABLE TO WORK FOR SEVERAL

‘ YEARS APPARENTLY UNTIL 1970 OR 1971, DR, R, EDWARD HUFFMANYLS
EXAMINATION AND REPORT APPEARS FAIR AND COMPLETE,

BASED ON THE MEDICAL REPORTS AND THE FACTS OF THIS PARTICULAR
CASE, THE BOARD FINDS THAT THERE IS INSUFFICIENT EVIDENCE TO RELATE
CLAIMANT%S PRESENT PROBLEMS TO THE 1962 INJURY, THUS, CLAIMANT.S
REQUEST FOR OWN MOTION RELIEF SHOULD BE DENIED,

ORDER
CLAIMANTYS REQUEST FOR ADDITIONAL TESTING IS DENIED,

CLAIMANT"S REQUEST FOR OWN MOTION RELIEF IS DENIED,

WCB CASE NO, 73—217 NOVEMBER 2, 1973

ROLLAND JONES, cLaimanT
~EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT%-S ATTYS,
O'REILLY, ANDERSON, RICHMOND AND ADKINS,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,
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EMPLOYER REQUESTS BOARD REVERSAL OF HEARING OFFICER'S ORDER
HOL.DING THAT THE CLAIMANT SUSTAINED A COMPENSABL.E INDUSTRIAL INJURY,

CLAIMANT TESTIFIED HE SUSTAINED AN UNWITNESSED ACCIDENT
OCTOBER 23, 1972, HE TESTIFIED THAT HE CALLED A DOCTOR ON THE SAME
DAY WHO TOLD HIM TO GO TO THE HOSPITAL FOR X~RAYS, HE REPORTED TO
THE HOSPITAL THE SAME DAY BUT WAS TOLD TO COME BACK THE NEXT DAY
FOR THE X-~-RAYS, WHICH HE DID,

The TESTIMONY OF THE CLAIMANT IS CORROBORATED BY THE MEDICAL
REPORTS SUBMITTED, THE OBJECTIONS TO TWO OfFf THE MEDICAL REPORTS
GOES TO THE WEIGHT TO BE GIVEN THE REPORT RATHER THAN TO THEIR
ADMISSIBILITY. THE MEDICAL REPORTS WERE PROPERLY ADMITTED,

lN ADDITION, THE HEARING OFFICER HAD THE OPPORTUNITY TO HEAR
AND SEE THE CLAIMANT AND WE GIVE WEIGHT TO HIS FINDINGS,

UPON REVIEW OF THE ENTIRE RECORD, THE BOARD CONCURS WITH THE
FINDINGS AND ORDER OF THE HE ARING OFFICER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MAY 18, 1973, IS
AFFIRMED,

CLAIMANT'S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE EMPLOYER
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 72—1664 NOVEMBER 2, 1973

WILLIAM G, JASTER, crLaimanT

POZZI, WILSON AND ATCHISON, CLAIMANT%S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WIL.SON, MOORE AND SLOAN,

CLAIMANT REQUESTS INCREASED PERMANENT DISABILITY ON THIS
CLAIM OF AGGRAVATION,

CLAIMANT, A 64 YEAR OLD RETIRED MILKMAN RECEIVED AN INDUSTRIAL
INJURY JULY, 1967 TO HIS LOW BACK, AFTER CONSERVATIVE TREATMENT,
HE RETURNED TO WORK OCTOBER 2, 1967 AND WORKED CONTINUOUSLY
THROUGH 1968, THE CLAIM WAS CLOSED WITH 10 PERCENT UNSCHEDULED
DISABILITY,

In JANUARY, 1969 CLAIMANT SLIPPED ON ICE AT HIS HOME INJURING
HIS LLOW BACK, EXAMINATION REVEALED MARKED SPASMS OF THE LUMBAR
MUSCULATURES AT THAT TIME, CLAIMANT APPLIED FOR RETIREMENT
SHORTLY AFTER THE HOME ACCIDENT IN JANUARY OF 1969,

CLAIMANT HAS A LLONG HISTORY OF BACK TROUBLE, SUFFERS FROM

OSTEOARTHRITIS OF THE LUMBAR SPINE WITH DEGENERATIVE DISC DISEASE
AND SUFFERS RECURRING BACKACHES, THE INDUSTRIAL ACCIDENT OF
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JULY 25, 1967 WAS A MILD INJURY, THE ATTENDING DOCTORS DID NOT
TAKE X~RAYS AND DIAGNOSED AN ACUTE LUMBOSACRAL STRAIN, AFTER
CONSERVATIVE TREATMENT. CLAIMANT RETURNED TO WORK OCTOBER 2, 1967
AND CONTINUED WORK-FOR OVER A YEAR UNTIL HE SLIPPED ON THE ICE AT
HOME, AFTER WHICH HE IMMEDIATELY ELECTED TO APPLY FOR RETIREMENT,

THE BOARD CONCURS-WITH THE FINDING OF THE HEARING OFFICER THAT
THE MEDICAL OFINION BARELY MEETS THE JURISDICTIONAL TESTS FOR THE
CLAIMANT®%S RIGHT TO A HEARING ON AGGRAVATION, THE BOARD ALSO
CONGURS WITH THE HEARING OFFICER'S FINDING THAT THE DETERIORATION
OF THIS CLAIMANT.-S SPINE CONDITION IS NOT CAUSALLY RELATED TO THE
INDUSTRIAL INJURY OF JuLY, 1967,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 4, 1973 IS AFFIRMED,
COMMISSIONER SLLOAN DISSENTS =

THE HOME ACCIDENT IN WHICH THE CLAIMANT SLIPPED ON THE ICE
REQUIRED ONLY ONE TREATMENT BY A DOCTOR CAUSING ONLY A TEMPORARY
EXACERBATION OF HIS BACK CONDITION, AS THE MEDICAL REPORTS STATE,
CLAIMANT HAS OTHER INCIDENTS NOT RELATED TO HIS WORK WHICH MAY
HAVE CONTRIBUTED TO CLAIMANT'S OVERALL PICTURE BUT IT 1S A REASONABLE
CERTAINTY THAT HIS INJURY IN 1967 WAS A CONTRIBUTING FACTOR TO
CLAIMANT'S WORSENING CONDITION, CLAIMANT HAS PROVED HIS CLAIM
OF AGGRAVATION, THE HEARING OFFICER'S OPINION AND ORDER SHOULD
BE REVERSED,

=S~ GORDON SLOAN, COMMISSIONER

WCB CASE NO, 73—734 NOVEMBER 6, 1973
WCB CASE NO, 73-735 NOVEMBER 6, 1973

CHARLA JEAN DINNOCENZO, cLaimanT
FRANKLIN, BENNETT, DESBRISAY AND JOLLES,
CLAIMANT'S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVlEWED BY COMMISSIONERS WILSON AND MOORE,

THE CLAIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER'S
ORDER DENYING A CLAIM OF AGGRAVATION,

CLAIMANT' S INDUSTRIAL INJURY OF MAY 27, 1971, A NECK INJURY,
AND JUNE 3, 1971, A LUMBOSACRAL INJURY, WERE CONSOLIDATED AND
AFTER BOARD REVIEW, CLAIMANT WAS AWARDED 64 DEGREES PERMANENT
PARTIAL DISABILITY,

THE BOARD CONCURS WITH THE HEARING OFFICER"S FINDING THAT
YVTHE LAST AWARD OR ARRANGEMENT OF COMPENSATION'! AS REQUIRED
IN ORS 6564271 IS THE NEAREST DATE THAT EVIDENCE SUPPORTING HER
AWARD, Iq Es HEARING OFFICER'S ORDER DATED AUGUST 31 e 1972, AND
NOT THE DATE OF THE ORDER ON REVIEW OF FEBRUARY 2, 1973, THE
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BOARD ALSO FINDS THAT THE MEDICAL REPORTS OF DR, RINEHART FULFILLED
ONL.Y THE BARE MINIMUM TO GIVE THE HEARING OFFICER JURISDICTION IN
THIS CLAIM FOR AGGRAVATION,

THE MINIMAL PHYSICAL DISABILITY OF THE INDUSTRIAL ACCIDENTS
COMBINED WITH THE MODERATE PSYCHOPATHOLOGY WITH ALMOST NO
MEDICAL EVIDENCE OF A WORSENING OR AGGRAVATION ALONG WITH THE
PRE ~EXISTING PSYCHOPATHOLOGY AND THE INTERVENING PREGNANCY PERSUADE
THE BOARD THAT THE CLAIMANT HAS FAILED TO PROVE HER RIGHT TO
AGGRAVATION BENEFITS,

THe BOARD ALSO CONCURS WITH THE HE ARING OFFICER™S FINDING
THAT UPON VERIFICATION BY A PSYCHOLOGICAL EXPERT THE CLAIMANT
MAY BE ENTITLED TO PSYCHOLOGICAL OR PSYCHIATRIC COUNSELING PURSUANT
TO ORS 656 4,245,

ORDER
THe ORDER OF THE HEARING OF FICER DATED JULY 9, 1973 IS AFFIRMED,
THE CLAIMANT IS ENTITLED TO PSYCHOLOGICAL OR PSYCHIATRIC
THERAPY AT THE EMPLOYER' S EXPENSE UNDER THE PROVISIONS OF ORS
656,245,
CLAIMANT™S ATTORNEY IS ENTITLED TO RECEIVE FROM CLAIMANT, A

FEE EQUAL TO 25 PERCENT OF THE COST OF PSYCHOTHERAPY, IN NO EVENT
HOWEVER, SHALL SUCH FEE EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 73—245 NOVEMBER 6, 1973

FAYE F, DIETER, crLaimanT
SCHROEDER, DENNING AND HUTCHENS,
CLAIMANT'S ATTYS, .
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

A REQUEST FOR REVIEW HAVING BEEN DULY FILED BY THE STATE
ACCIDENT INSURANCE FUND WITH THE WORKMEN' S COMPENSATION BOARD
IN THE ABOVE ENTITLED MATTER, AND SAID REQUEST FOR REVIEW NOW
HAVING BEEN WITHDRAWN BY THE FUND,

/
lT IS THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE
THE BOARD IS HEREBY DISMISSED,

WCB CASE NO, 73—524 NOVEMBER 7, 1973

FAYE PONDER, cLaimanT

COLLINS, FERRIS AND VELURE, CLAIMANT'S ATTYS,
MERLIN L, MILLER, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,
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CLAIMAN'I:,_ REQUESTS BOARD REVIEW SEEKING TO INCREASE HER
PERMANENT PARTIAL DISABILITY AWARD TOTALLING 65 PERCENT (208 DEGREES)
TO PERMANENT TOTAL DISABILITY,

CLAIMANT, A 50 YEAR OLD COOK, SUSTAINED A LOW BACK INJURY
WHICH REQUIRED TWO SURGERIES, THE BACK EVALUATION CLINIC AND THE
TREATING PHYSICIAN CONCURRED IN THE OPINION THAT CLAIMANT CANNOT
RETURN TO HER FORMER OCGUPATION BUT THAT SHE IS ABLE TO CARRY OUT
GAINFUL EMPLOYMENT, THE ATTENDING PHYSICIAN STATED HER DISABILITY
1s VY MILDLY MODERATE'" AND THAT SHE 1S EMPLOYABLE BUT NOT IN HER
PREVIOUS TYPE OF JOB, THUS, CLAIMANT IS NOT IN THE 'Yopp-LoT*!
CATEGORY ON THE BASIS OF A PRIMA FACIE CASE, HER MOTIVATION THEN,
MUST BE REVIEWED TO DETERMINE WHETHER SHE FALLS WITHIN THE
"YopD-LOT"! CATEGORY, PURSUANT TO THE RATIONALE OF THE DEATON CASE,

THE PSYCHOLOGICAL REPORT SPECIFICALLY CONCLUDES THAT CLAIMANT
IS NOT MOTIVATED TO SEEK EMPLOYMENT AND THAT HER HUSBAND MAKES AN
ADEQUATE INCOME TO SUPPORT THE TWO AND THE IR LAST CHILD REMAINING
AT HOME, THE CLAIMANT' S EXCESSIVE WEIGHT CONTINUES TO BE A FACTOR
IN HER DISABILITY AND COULD WELL BE INDICATIVE AS TO WORK MOTIVATION,

THE TESTIMONY OF THE OWNER OF AN EMPLOYMENT AGENCY WHICH 1S
BASED SOLELY ON A HYPOTHETICAL QUESTION, IS NOT PERSUASIVE, EMPLOY-
MENT AGENCIES SHOULD BE APPRISED OF THE PROVISIONS OF THE.SECOND
INJURY FUND AND ENCOURAGED TO ATTEMPT TO PLACE PERSONS SUCH AS
THIS CLAIMANT,

Baseb onN THE ENTIRE RECORD, THE BOARD FINDS THAT THIS CLAIMANT
1S NOT PERMANENTLY TOTALLY DISABLED AND THAT HER PERMANENT PARTIAL
DISABILITY DOES NOT EXCEED 65 PERCENT (208 DEGREES) ¢

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 14, 1973 IS
AFFIRMED, )

WCB CASE NO, 72—2025 NOVEMBER 7, 1973
WCB CASE NO, 72—3558 NOVEMBER 7, 1973
WCB CASE NO, 73=402 NOVEMBER 7, 1973
WCB CASE NO, 73—403 NOVEMBER 7, 1973

DELBERT MILLER, cLaimanT

RICHARDSON AND MURPHY, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

ReVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW OF A HEARING
OFFICER"S ORDER DATED JUNE 11, 1973 WHICH, AMONG OTHER THINGS,
INCREASED CLAIMANT' SpUNSGHEDULED DISABILITY TO A TOTAL OF 128 DEGREES
CONTENDING THAT CLAIMANT' S LOSS OF EARNING CAPACITY DOES NOT
JUSTIFY SUCH AN AWARD,

~37 —~



ISSUE :

WHAT IS THE EXTENT OF CLAIMANT™S UNSCHEDULED PERMANENT
DISABILITY?

DISCUSSION

On MARCH 23, 1972, CLAIMANT WAS STRUCK IN THE FACE BY A CHAIN
BINDER SUFFERING A SEVERE FRACTURE OF HIS NOSE, HE NOW SUFFERS
FROM A LOSS OF HIS SENSE OF SMELL AND FROM RECURRING SEVERE
HEADACHES WHICH OCCUR TWO TO THREE TIMES PER WEEK AND LAST TWO
TO THREE HOURS PER DAY,

CLAIMANT IS PRESENTLY ENROLLED IN A COURSE OF BARBER TRAINING
WHICH, IT APPEARS, HE WILL SUCCESSFULLY COMPLETE, HIS PREVIOUS
EXPERIENCE HAS BEEN ESSENTIALLY IN MANUAL LLABOR AND IT APPEARS THAT
ALTHOUGH HE IS NOW PRECLUDED FROM HEAVY PHYSICAL LABOR, WITH
RETRAINING HIS EARNINGS wWiLL COMPARE FAVORABLY WITH THOSE HE HAS
PREVIOUSLY ENJOYED, '

Having REVIEWED THE ENTIRE RECORD WE CONCLUDE THE ALLOWANCE
OF 128 DEGREES ALLOWED BY THE HEARING OFFICER IS NOT JUSTIFIED,
WE FIND THAT THE CLAIMANT'S UNSCHEDULED INJURY HAS PRODUCED A LOSS
OF EARNING CAPACITY EQUAL TO 80 DEGREES OR 25 PERCENT OF THE MAXIMUM
ALLOWABLE FOR UNSCHEDULED DISABILITY,

THE HEARING OFFICERYS ORDER SHOULD BE MODIFIED ACCORDINGLY,
ORDER

THE ORDER OF THE HE ARING OFFICER DATED JUNE 11, 1973, ALLOWING
CLAIMANT 128 DEGREES IS HEREBY SET ASIDE AND IN LIEU THEREOF .
CLAIMANT IS ALLOWED AN AWARD OF 80 DEGREES FOR UNSCHEDULED DIS~ ‘
ABILITY BEING AN INCREASE OF 48 DEGREES OVER THAT PREVIOUSLY AWARDED,

IT 1s HEREBY ORDERED THAT THE HEARING OFFICER"%S ORDER IS AFFIRMED
IN ALL. OTHER RESPECTS, '

WCB CASE NO, 72—2684 NOVEMBER 7, 1973

CLARENCE P, ZACHOW, crLaimanT

WILLIAM PAULUS, CLAIMANT' s ATTY,.
MCMURRY AND NICHOLS, DEFENSE ATTYS,

ON SEPTEMBER 14, 1973, THE EMPLOYER REQUESTED REVIEW OF A
HEARING OFFICER'S ORDER WHICH GRANTED CLAIMANT AN AWARD OF
PERMANENT TOTAL DISABIL.ITY,

THE EMPLOYER REQUESTED A BOARD REVIEW, BUT THE REQUEST HAS
NOW BEEN WITHDRAWN, THE MATTER BEFORE THE BOARD IS ACCORDINGLY
DISMISSED AND THE ORDER OF THE HEARING OFFICER IS FINAL BY OPERATION
OF LAW, :

No NOTICE OF APPEAL IS DEEMED APPLICABLE,
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WCB CASE NO, 73—376 NOVEMBER 8, 1973

ARVEST CORBETT ANDERSON, craimanT
HAROLD W, ADAMS, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

ON NOVEMBER 7, 1973, THE BOARD CONSIDERED THOSE MATTERS RAISED
IN THE REQUEST FOR RECONSIDERATION PRIOR TO ISSUING ITS ORDER DATED
OCTOBER 31, 1973, AND THEREFORE, CONCLUDES THE MOTION FOR RECONSIDER-
ATION IS NOT WELL TAKEN AND IT IS HEREBY DENIED,

&
NO NOTICE OF APPEAL IS DEEMED APPLICABLE,

WCB CASE NO, 72—2545 NOVEMBER 8, 1973

DESSIE BAILEY, cLaimanT
MCMENAMIN, JONES, JOSEPH AND LANG,
CLAIMANT'S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,

THE ABOVE ENTITLED MATTER WAS HERETOFORE THE SUBJECT-OF A
HEARING INVOLVING THE EXTENT OF DISABILITY RESULTING FROM AN
ACCEPTED OCCUPATIONAL DISEASE CLAIM FOR CONTACT DERMATITIS
CONTRACTED IN THE COURSE OF CLAIMANT'S EMPLOYMENT FOR WADDLE"'S

RESTAURANT IN PORTL.AND, OREGON,

UPON HEARING, THE HEARING OFFICER ORDERED THE CLAIM ALLOWED
AS A COMPENSABLE OCCUPATIONAL DISEASE, THE ORDER OF THE HEARING
OFFICER WAS REJECTED BY THE STATE ACCIDENT INSURANCE FUND TO
CONSTITUTE AN APPEAL TO A MEDICAL BOARD OF REVIEW,

A MEDICAL BOARD OF REVIEW CONSISTING OF DOCTORS FREDERICK A,
Jo KINGERY, LEON F, RAY AND THOMAS S, SAUNDERS WAS APPOINTED ON
OCTOBER 2 . 1973, THE MEDICAL BOARD OF REVIEW HAS NOW PRESENTED
ITS FINDINGS WHICH ARE ATTACHED AS EXHIBIT ""A" Y,

lN AID OF THE RECORD, THE BOARD NOTES THAT THE MEDICAL BOARD
OF REVIEW HAS, IN EFFECT, SET ASIDE THE INCREASE IN SCHEDULED
DISABILITY ALLOWED BY THE HEARING OFFICER AND AFFIRMED THE
UNSCHEDULED DISABILITY AWARD MADE BY THE HEARING OFFICER,

PURSUANT TO ORS 656 4814, THE FINDINGS OF THE MEDICAL BOARD
OF REVIEW ARE DECLARED FINAL AS FILED AS OF THE DATE OF THIS ORDER,
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WCB CASE NO, 73—573 NOVEMBER 8, 1973

KATHLEEN I, COCKRELL, crLaimanT
BEMIS, BREATHOUWER AND JOSEPH,
CLAIMANT' S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS AN INCREASE IN HER PERMANENT PARTIAL
DISABILITY AWARD,

THIS CLAIMANT HAS BEEN EXAMINED BY NUMEROUS DOCTORS, HAS HAD
BACK EVALUATION CLINIC EXAMINATION AND EVALUATION AND HAS HAD
VOCATIONAL REHABILITATION EVALUATION, THE CONSENSUS OF THE MEDICAL
OPINIONS REFLECT NO OBJECTIVE FINDINGS AND THAT PERMANENT DISABILITY
IS MINIMAL.,

SHE IS ENROLLED AT CLACKAMAS COMMUNITY COLLEGE AND HER
PROSPECTS FOR GED AND FURTHER EDUCATION IS GOOD, THE BOARD
CONCURS WITH THE FINDINGS OF THE HEARING OFFICER THAT THE PERMANENT
PARTIAL DISABILITY DOES NOT EXCEED 10 PERCENT OR 32 DEGREES,

THE BOARD FINDS THAT THE INJECTIONS AND MEDICAL. SERVICES,
INCLUDING THE COST OF THE MEDICAL REPORT IN THIS CASE, ARE FOR
CONDITIONS RESULTING FROM THE INJURIES WHICH SHOULD BE PAID UNDER
THE PROVISIONS OF ORS 656 4245,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 27, 1973, IS
MODIFIED TO REQUIRE THE STATE ACCIDENT INSURANCE FUND TO PAY FOR
THE MEDICAL SERVICES OF DR, COTTRELL, INCLUDING THE COST OF HIS
MEDICAL REPORT IN THIS CASE,

IN ALL OTHER RESPECTS THE ORDER OF THE HEARING OFFICER IS
AFFIRMED,

WCB CASE NO, 73—1817 NOVEMBER 14, 1973

ROBERT WRIGHT, crLaimanT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

ON NOVEMBER 8, 1973, CLAIMANT REQUESTED BOARD REVIEW OF ‘A
HEARING OFF[CER'S ORDER DATED OCTOBER 8. 1973,

Ors 656,289 (3) AND ORS 656,295 TOGETHER PROVIDE THAT UNLESS
A REQUEST FOR REVIEW IS MAILED WITHIN 30 DAYS FROM THE DATE ON
WHICH THE HEARING OFFICER'S ORDER IS MAILED TO THE PARTIES, THE
ORDER BECOMES FINAL,
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lT APPEARS THE REQUEST FOR REVIEW FILED BY THE CLAIMANT 1S
UNTIMELY,

THE CLAIMANT IS HEREBY ORDERED TO, WITHIN 30 DAYS, SHOW
CAUSE, IF THERE BE, WHY THE REQUEST FOR REVIEW SHOULD NOT BE

DISMISSED FOR LACK OF JURISDICTION,

WCB CASE NO, 73—1156 NOVEMBER 16, 1973

MILDRED CROUCH, crLaimanTt

COONS, MALAGON AND COLE, CLAIMANT%S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REVIEWED REQUESTED BY CLAIMANT

REV!EWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS REVIEW OF A HEARING OFFICER"'S ORDER
AFFIRMING AN AWARD OF 32 DEGREES FOR UNSCHEDULED PERMANENT
DISABILITY CONTENDING HER DISABILITY EXCEEDS THAT AWARDED,

CLAIMANT IS A 65 YEAR OLD DIABETIC DISHWASHER WHO SUFFERED
THE MOST RECENT AND MOST SIGNIFICANT OF SEVERAL BACK INJURIES IN
FEBRUARY OF 1972, EVALUATION OF HER CONDITION, WHICH EVENTUALLY
INCLUDED EXAMINATIONS BY ORTHOPEDISTS, NEUROLOGISTS, THE BACK
EVALUATION CLINIC AND A PSYCHOLOGIST, REVEALED ONLY MINIMAL
OBJECTIVE DISABILITY WITH A MODERATE DEGREE OF FUNCTIONAL DISTURB-
ANCE, THE PSYCHOLOGIST FOUND HER PSYCHOPATHOLOGY HAD BEEN MILDLY
ENHANCED BY THE INJURY IN QUESTION, THE CLAIMANT, IN HER BRIEF ON
APPEAL, OBJECTS TO THE HEARING OFFICER'S RELIANCE ON HIS IMPRESSIONS
OF THE CLAIMANT DURING THE COURSE OF THE HE ARING AND DECRIED HIS
RELIANCE ON -%“SECRET OBSERVATIONS.-%, AS A FACT FINDER, THE
HE ARING OFFICER HAS A DUTY TO NOT ONLY HEAR THE TESTIMONY BUT TO
OBSERVE THE WITNESSES AND EVALUATE WHAT HE SEES AS WELL, HE
NEED NOT IN EVERY CASE RECITE INTO THE RECORD THE DETAILS OF HIS
OBSERVATIONS, THE HEARING OFFICER RELYING ON HIS OBSERVATIONS OF
THE WITNESSES, AS WELL AS THE EVIDENCE OF RECORD, CONCLUDED THAT
HER COMPLAINTS WERE INORDINATELY EXAGGERATED AND AFFIRMED HER
AWARD, :

THE BOARD HAS REVIEWED THE RECORD AND HAS GIVEN WEIGHT TO THE
OBSERVATIONS OF THE HEARING OFFICER BUT HAVING DONE SO, CONSIDERS
THE DISABLING EFFECT OF THIS INJURY, AS ENHANCED BY HER RELATED
PSYCHOPATHOLOGY, AS EQUAL TO 20 PERCENT OR 64 DEGREES RATHER THAN
10 PERCENT OR 32 DEGREES AS FOUND BY THE EVALUATION DIVISION AND
THE HE ARING OFFICER,

ORDER

THE ORDER OF THE HEARING OFFICER AFFIRMING THE DETERMINATION
OF APRIL 4, 1973, IS HEREBY REVERSED AND CLAIMANT IS HEREBY ALLOWED
AN ADDITIONAL 32 DEGREES MAKING A TOTAL OF 64 DEGREES FOR UN~-
SCHEDULED PERMANENT DISABILITY AS A RESULT OF HER INJURY OF FEBRUARY
11, 1972,
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COUNSEL FOR CLAIMANT MAY RECOVER AS A REASONABLE ATTORNEY'S
FEE, 25 PERCENT OF THE INCREASED COMPENSATION AWARDED HEREBY,
PAYABLE FROM SAID AWARD, TO A MAXIMUM OF FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 71—2814 NOVEMBER 16, 1973

DAVID W, PUGSLEY, cLaimanT
RINGO, WALTON, MCCLAIN AND EVES,
CLAIMANTY-S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REV'IEWED BY COMMISSIONERS WILSON AND SLOAN,

THE HEARING OFFICER SUSTAINED THE DENIAL OF GLAIMANT' S HEART
ATTACK CLAIM EITHER AS AN AGGRAVATION OF A 1970 CLAIM OR AS A NEW
INJURY AND CLAIMANT REQUESTS REVERSAL OF THE HEARING OFFICER'S
ORDER,

CLAIMANT HAD AN EPISODE OF CHEST PAIN AND DIZZINESS ON
AUGUST 6, 1970 WHICH WAS ACCEPTED AS AN OCCUPATIONAL INJURY CLAIM
AND CLOSED WITHOUT PERMANENT DISABILITY, ON AUGUST 8, 1971,
WHICH WAS A SUNDAY, CLAIMANT HAD ANOTHER SIMILAR HEART EPISODE
AT HIS HOME, THE CLAIMANT'S WORK OF THE PREVIOUS WEEK HAD BEEN
HECTIC AND STRENUOUS BUT HE HAD HAD A FULL NIGHT'S SLEEP AND WAS
NOT EXERTING HIMSELF AT THE TIME OF THE INSTANT EPISODE,

THE LENGTH OF TIME SINCE THE JOB EXERTION TO THE TIME OF THE
INCIDENT PERSUADES THE BOARD THAT THE EPISODE OF AUGUST 8, 1971
WAS NOT RELATED TO HIS WORK, THE BOARD ALSO CONCLUDES FROM THE
MEDICAL EVIDENCE THAT THE ORIGINAL EPISODE PLAYED NO PART IN THE
OCCURRENCE OF THE SECOND, THE HEARING OFFICER'S ORDER SHOULD BE
AFFIRMED, '

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 21, 1973 IS
AFFIRMED, :

WCB CASE NO, 72—3209 NOVEMBER 16, 1973

GEORGE DICKENSON, craimant
HAROLD W, ADAMS, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS AN INCREASE IN HIS PERMANENT PARTIAL DIS-
ABILITY AWARD,
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THIS 49 YEAR OLD TRUCK DRIVER SUSTAINED A LOW BACK INJURY
JUuLYy 12, 1972, HE HAS BEEN TREATED BY A CHIROPRACTOR AND REFERRED
TO THE DISABILITY PREVENTION DIVISION, THE BACK EVALUATION CLINIC
FOUND A CHRONIC LOW BACK STRAIN PRODUCING A MILD LOSS FUNCTION OF
THE LOW BACK, THERE 1S SOME PSYCHOPATHOLOGY WHICH IS RELATED TO
THE INDUSTRIAL ACCIDENT,

CLAIMANT IS WORKING AS A PLUMBER'S HELPER BUT EXPRESSES A
DESIRE TO RETURN TO TRUCK DRIVING, WORKING AS A CEMENT TRUCK DRIVER,
WHETHER HE CAN DO SO IS SPECULATIVE, HOWEVER, AFTER REVIEWING
THE ENTIRE RECORD, THE BOARD CONCURS WITH THE HEARING OFFICER'S
CONCLUSION THAT CLAIMANT" S DISABILITY EQUALS 32 DEGREES, IF NEEDED,
THE CLAIMANT MAY REQUEST THE HELP OF OUR DISABILITY PREVENTIJION
DIVISION-S SERVICE COORDINATOR IN ATTEMPTING TO RETURN TO THE TRUCK
DRIVING FIELD,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 27, 1973, IS
AFFIRMED,

SAIF CLAIM NO, SC 30484 NOVEMBER 16, 1973

RAYMOND C, DAY, craimanT
SMITH AND LEE, CLAIMANT'S ATTYS,
STATE ACCIDENT INSURANCE FUND,
DEFENSE ATTY,

By A MoTION DATED AUGUST 21, 1973, CLAIMANT'S COUNSEL
REQUESTED THAT THE BOARD, ON ITS OWN MOTION, REOPEN CLAIMANT'S
CLAIM IN ORDER TO HEAR THE MEDICAL EVIDENCE WHICH CLAIMANT HAS
IN FAVOR OF AGGRAVATION,

ON TWO OCCASIONS THE BOARD REQUESTED THE PARTIES TO SUBMIT
CURRENT MEDICAL REPORTS TO SUBSTANTIATE ANY ACTION THE BOARD
MIGHT TAKE UNDER OWN MOTION JURISDICTION, SINCE NO REPLIES HAVE
BEEN RECEIVED, THE MATTER NOW PENDING BEFORE THE BOARD IS HEREBY
DISMISSED AND OWN MOTION CONSIDERATION IS DENIED,

WCB CASE NO, 72—1351 NOVEMBER 19, 1973

JESS FERGUSON, craimant
JOEL B, REEDER, CLAIMANT'S ATTY,
COLLINS, FERRIS AND VELURE, DEFENSE ATTYS,

ON AUGUST 13, 1973 THE PARTIES TO THE ABOVE-ENTITLED CASE
ENTERED INTO A STIPULATION PURSUANT TO ORS 656,289 (4) WHEREBY
THE CLAIMANT AGREED TO DISMISS HIS PENDING REQUEST FOR BOARD
REVIEW IN RETURN FOR THE PAYMENT OF TWO HUNDRED FIFTY DOLLARS IN
A LUMP SUM BY THE EMPLOYER"S INSURANCE CARRIER,
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ALTHOUGH THE STIPULATION WAS EXECUTED ON AUGUST 13, 1973, IT
WAS NOT FORWARDED TO THE WORKMEN"S COMPENSATION BOARD BY THE
CLAIMANTYS ATTORNEY UNTIL NOVEMBER 134 1973,

lN THE MEANTIME, AND WITHOUT KNOWLEDGE OF THE SETTLEMENT
AGREEMENT ENTERED INTO BY THE PARTIES, THE BOARD, ON AUGUST 15,
1973, ISSUED ITS ORDER ON REVIEW IN THE ABOVE~ENTITLED MATTER
AFFIRMING THE ORDER OF THE HEARING OFFICER,

IN RELIANCE UPON THE STIPULATION OF THE PARTIES WHICH IS
ATTACHED HERETO AS EXHIBIT ""A"', AND BEING NOW FULLY ADVISED,

THE BOARD HEREBY -
(1) SETS ASIDE ITS ORDER OF AUGUST 15, 1973 =

(2) APPROVES THE SETTLEMENT STIPULATION ATTACHED HERETO AS
EXHIBIT ""A"' AND ORDERS IT EXECUTED ACCORDING TO ITS
TERMS —

(3) DISMISSES THE CLAIMANT'S REQUEST FOR REVIEW,

STIPULATION AND ORDER
THE PARTIES STIPULATE AS FOLLOWS =

(1) CLAIMANT SUSTAINED A COMPENSABLE INJURY ON NOVEMBER 29,
1967, WHICH WAS CLOSED BY DETERMINATION ORDER DATED MARCH 7, 1968,

(2) THEREAFTER CLAIMANT REQUESTED RE=OPENING OF HIS CLAIM
UNDER HIS AGGRAVATION RIGHTS DEMANDING MEDICAL CARE AND TREATMENT
AND DISABILITY BENEFITS,

(3) SAID REQUEST FOR RE=OPENING WAS DENIED BY THE EMPLOYER
AND CARRIER, CLAIMANT REQUESTED A HEARING CONTESTING SAID DENIAL,

(4) HeARING WAS HELD AND THE HEARING OFFICER IN HIS OPINION
AND ORDER OF MARCH 9, 1973, AFFIRMED THE DENIAL OF THE AGGRAVATION
CLAIM, CLAIMANT APPEALS THIS ORDER TO THE BOARD,

(5) THE CLAIMANT CONTENDS THAT HIS CONDITION HAS WORSENED
AND THAT IT IS THE RESULT OF HIS 1967 INJURY, THE EMPLOYER CONTENDS
THAT CLAIMANT SUSTAINED A 'Y NEW INCIDENT"' WHILE IN THE EMPLOY OF
ANOTHER EMPLOYER IN AUGUST, 1969,

(6) THAT IT APPEARS TO THE PARTIES THAT A BONA FIDE DISPUTE
EXISTS AS TO THE COMPENSABILITY OF THE ABOVE ENTITLED CLAIM AND
THAT THE MATTER SHALL BE SETTLED UNDER THE PROVISIONS OF ORS 6564289
(4) BY PAYMENT OF TWO HUNDRED FIFTY DOLLARS LUMP SUM TO CLAIMANT
BY CARRIER, THE REQUEST FOR BOARD REVIEW SHALL BE DISMISSED WITH
PREJUDICE !

(7) CLAIMANT'S ATTORNEY SHALL BE AWARDED =m=m===DOLLARS
AS ATTORNEY FEES, SAID SUM TO BE PAID FROM SAID SETTLEMENT,
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WCB CASE NO, 72—1247 NOVEMBER 21, 1973

WILLIAM R, BOAZ, cLaimMANT
WILLIAMS' SKOPIL, MILLER AND BECK,
CLAIMANT =S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIHW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT SUSTAINED A LOW BACK INJURY AND RECEIVED AN AWARD
OF 10 PERCENT (32 DEGREES) BY DETERMINATION ORDER WHICH WAS
INCREASED TO 20 PERCENT (64 DEGREES) BY THE HEARING OFFICER, THE
FUND REQUESTS THAT THE INCREASE FROM 10 PERCENT TO 20 PERCENT
UNSCHEDULED DISABILITY BE REVERSED,

CLAIMANT 1S A COLLEGE GRADUATE BUT HAS BEEN UNABLE TO SECURE
SEDENTARY TYPE JOBS.‘ HIS BACK CONDITION WHEN REPORTED TO PROSPECTIVE
EMPLOYERS FOR MANUAL LABOR WORK HAS RESULTED IN NOT BEING HIRED
FOR SUCH MANUAL LABOR, HE PRESENTLY HAS A JOB OF MANUAL LABOR
TYPE WORK BUT HIS BACK CONDITION PREVENTS ADVANCEMENT TO A HIGHER
PAYING JOB WHICH WOULD ENTAIL HEAVIER LIFTING,

THE HEARING OFFICER HAD THE OPPORTUNITY TO OBSERVE THE CLAIMANT
AND GREAT WEIGHT IS GIVEN TO HIS FINDINGS,

UPON DE NOVO REVIEW OF THE ENTIRE RECORD THE BOARD AFFIRMS
AND ADOPTS THE ORDER OF THE HEARING OFFICER, '

ORDER

THE ORDER OF THE HEARING OFFICER DATED MAY 24, 1973 IS
AFFIRMED,

CLAIMANT™S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 73—904 NOVEMBER 21, 1973
WCB CASE NO, 73—905

ROBERT C, HILL, crLaimanT

RASK, HEFFERIN AND CARTER, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CL.AIMANT REQUESTS THAT HIS PERMANENT PARTIAL DISABILITY
AWARD BE INCREASED TO PERMANENT TOTAL DISABILITY,
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CLAIMANT HAS HAD NUMEROUS INDUSTRIAL BACK INJURIES SINCE
AUGUST 1963, ON MAY 19, 1972 HE HAD A LUMBAR LAMINECTOMY, HE
HAS HAD VOCATIONAL REHABILITATION TRAINING AND HAS PASSED THE
STATE BARBER'S EXAMINATION AND HAS WORKED PART-TIME AS A BARBER,
HE IS ALSO A PART-TIME MINISTER, THE CLAIMANT HAS SUBSTANTIAL
PERMANENT DISABILITY AND LOSS OF WAGE EARNING CAPACITY IN THAT
HE CAN NO LONGER DO HEAVY MANUAL LABOR AND HIS ABILITY TO DO
BARBERING FULL-~TIME IS SOMEWHAT IMPAIRED,

THE BOARD FINDS, HOWEVER, THAT THE CLAIMANT IS NOT PERMANENTLY
TOTALLY DISABLED, THE BOARD CONCURS WITH THE FINDINGS AND AWARD
OF THE HEARING OFFICER THAT THE CLAIMANT'S LOSS OF EARNING CAPACITY
IS S0 PERCENT OR 160 DEGREES UNSCHEDULED LOW BACK DISABILITY,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED JULY 25, 1973 IS AFFIRMED,

WCB CASE NO, 72—1582 NOVEMBER 26, 1973

MATTHEW FLOYD, cLaivmANT

BURNS AND EDWARDS, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

RevieweDp By COMMISSIONERS MOORE AND SLOAN,

CL.AIMANT APPEALS A HEARING OFFICERY¥S ORDER SEEKING AN AWARD OF
PERMANENT TOTAL DISABILITY AS AN ODD~LOT WORKMAN, CONTENDING THE
HEARING OFFICER ERRED IN LIMITING HIS REQUEST FOR ADDITIONAL COMPEN~
SATION TO THE RIGHT LEG,

THE HEARING OFFICER RULED -

'Y e e o (A) CONTENTION OF DISABILITY TO THE RIGHT ARM
AND LOW BACK WAS BEYOND THE SCOPE. OF THIS HEARING, THESE
ALLEGED COMPENSABLE INJURIES NOT HAVING BEEN THE SUBJECT
OF ANY CLAIM TO DATE — AND ANY CLAIM THEREFOR MUST PRELIM~
INARILY BE MADE TO THE FUND BEFORE THE HEARINGS DIVISION
HAS ANY JURISDICTION THEREOVER, !' (OP AND ORD AT 1),

THAT RULING IS IN ERROR, IT IS NOT NECESSARY FOR A CLAIMANT
TO FILE SEPARATE CLAIMS FOR EACH DISABILITY,

THE LAW REQUIRES THE CLAIMANT TO GIVE NOTICE OF THE ACCIDENT
ADVISING THE EMPLOYER OF WHEN AND WHERE AND HOW THE INJURY OCCURRED,
IF THE NOTICE CONSTITUTES A CLAIM — THAT IS, IF IT ALSO CONTAINS A
WRITTEN REQUEST FOR COMPENSATION, THEN, IN ACCORDANCE WITH ORS
6564262 (1) THE STATE ACCIDENT INSURANCE FUND MUST PROCESS THE
CLAIM AND PROVIDE COMPENSATION FOR THE INJURY,

PURSUANT TO ORS 656,268, WHEN THE CLAIM IS READY FOR
PERMANENT DISABILITY EVALUATION, THE FUND SUBMITS THE CLAIM TO
THE EVALUATION DIVISION OF THE WORKMEN'S COMPENSATION BOARD FOR
THE RATING OF PERMANENT DISABILITY,
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THE EVALUATION DIVISION EXAMINES THE MEDICAL REPORTS SUEBMITTED
AND DECIDES WHAT DISABILITY OR DISABILITIES HAVE RESULTED FROM THE
COMPENSABLE INJURY AND RATES THE EXTENT OF THAT DISABILITY,

IF, IN THE OPINION OF THE CLAIMANT THE EVALUATION DIVISION HAS
NOT FULLY COMPENSATED HIM, EITHER IN TERMS OF THE EXTENT OF, OR
THE NATURE OF THE DISABILITIES SUFFERED, HE MAY REQUEST A HEARING
AND PRESENT HIS PROOF WITHOUT FIRST MAKING A DEMAND ON THE FUND,
LIKEWISE, 1IF, IN THE OPINION OF THE FUND, THE EVALUATION DIVISION
OVERCOMPENSATED THE CLAIMANT IN TERMS OF EITHER THE EXTENT OR
'NATURE OF THE DISABILITIES SUFFERED, IT MAY ALSO REQUEST A HE ARING
WITHOUT FIRST ISSUING A PARTIAL DENIAL OF THE COMPENSATED CONDITIONS,
ORS 6564283 (1)

WE HAVE REVIEWED THE RECORD AND FIND IT ADEQUATE TO DECIDE THE

ISSUES WITHOUT REMAND OF THE RECORD TO THE HEARINGS DIVISION,
HAVING DONE SOy WE FIND THE MEDICAL EVIDENCE DOES NOT SUPPORT A

FINDING OF UNSCHEDULED DISABILITY RESULTING FROM THIS INJURY,

WE DOy, HOWEVER, FIND THE CLAIMANT™S RIGHT LEG DISABILITY MORE
THAN 65 PERCENT AS FOUND BY THE HEARING OFFICER, WE CONCLUDE
CLAIMANT%S RIGHT LEG DISABILITY EQUALS 80 PERCENT AND THAT CLAIMANT
IS THEREFORE ENTITLED TO AN ADDITIONAL 16 ,5 DEGREES,

THE HEARING OFFICER' S ORDER SHOULD BE MODIFIED ACCORDINGLY,
ORDER

CLAlMANT IS HEREBY GRANTED AN ADDITIONAL 16,5 DEGREES MAKING
A TOTAL AWARD OF 88 DEGREES OR 80 PERCENT OF THE MAXIMUM ALLOWABLE
FOR LLOSS OF THE RIGHT LEG,

COUNSEL FOR CLAIMANT 1S TO RECEIVE AS A FEE, 25 PERCENT OF THE
INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD, WHICH,
COMBINED WITH THE FEES ATTRIBUTABLE TO THE ORDER OF THE HEARING
OFFICER SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 72—3192 NOVEMBER 28, 1973

WILBUR MCCOY, crLaiMmanT

RASK, HEFFERIN AND CARTER, CLAIMANT%S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY E MPLOYER

REVIEWED BY COMMISSIONERS WILSON, MOORE AND SLOAN,

THE EMPLOYER, THROUGH ITS WORKMEN" S COMPENSATION CARRIER,
INDUSTRIAL INDEMNITY COMPANY, REQUESTS REVIEW OF A HEARING OFFICERYS
ORDER COMPENSATING CLAIMANT FOR DISABLING EMOTIONAL AND GASTRIC
DISORDERS, CONTENDING THAT =~ .

1. THEY WERE NOT CAUSED OR MATERIALLY AGGRAVATED BY HIS
EMPLOYMENT,

24 THE CONDITION WAS NEITHER AN ACCIDENTAL INJURY OR
OCCUPATIONAL DISEASE,
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3, IF' THE CONDITON WAS COMPENSABLE, THE CLAIMANT' S DISPUTED
CLAIM SETTLEMENT WITH THE STATE ACCIDENT INSURANCE FUND,
AN EARLIER INSURER OF SUNSET FUEL COMPANY ALSO RELIEVES
INDUSTRIAL INDE MNITY OF LIABILITY FOR COMPENSATION, _

THE BOARD HAS REVIEWED THE RECORD AND A MAJORITY OF THE BOARD
AGREES FULLY WITH THE FINDINGS AND OPINION OF THE HEARING OFFICER
EXCEPT FOR HIS CONCLUSION THAT CLAIMANT' S CONDITION CONSTITUTES
AN ACCIDENTAL INJURY RATHER THAN AN OCCUPATIONAL DISEASE,

THE HE ARING OFFICER STATED =

Y*"THIS IS NOT AN OCCUPATIONAL DISEASE CASE, AN OCCUPATIONAL
DISEASE INVOLVES, PRIMARILY, A DISEASE THAT IS PREVALENT IN A
PARTICULAR INDUSTRY (SEE ORS 656,802 AND 1 A LARSON'S WORKMEN'S
COMPENSATION LAW, SECTION 41,00, PAGE 622,89), THERE HAS BEEN
NO SHOWING THAT CLAIMANT'S AILMENT IS PECULIAR TO THE OCCUPATION
ENGAGED INg "' ’

OREGON" S OCCUPATIONAL DISEASE LAW WAS FIRST ENACTED IN 1943,
(OREGON LLAWS OF 1943 CHAPTER 442), AN OCCUPATIONAL DISEASE WAS
DEFINED THEREIN AS "Y ANY DISEASE OR INFECTION WHICH IS PECULIAR TO
THE INDUSTRIAL PROCESS, TRADE OR OCCUPATION IN EACH INSTANCE AND
WHICH ARISES OUT OF AND IN THE SCOPE OF EMPLOYMENT, AND TO WHICH
AN EMPLOYEE IS NOT OTHERWISE SUBJECTED OR EXPOSED OTHER THAN DURING
A PERIOD OF REGULAR ACTUAL EMPLOYMENT THEREIN,"'" (EMPHASIS
SUPPLIED)

THEREAFTER. CHAPTER 351 OF OREGON LAWS OF 1959 AMENDED THAT
DEFINITION BY DELETING THE ABOVE EMPHASIZED LANGUAGE,

BeAaubry Ve WINCHESTER PLYWOOD, 225 OR 504 (1970) ESTABLISHES
THAT A DISEASE NEED NOT BE PECULIAR TO THE INDUSTRY, TRADE OR
OCCUPATION IN ORDER TO BE COMPENSABLE UNDER AN OCCUPATIONAL DISEASE
THEORY, PROFESSOR LARSON, CITED BY THE HEARING OFFICER, CORRECTLY
EXPRESSES THE GENERAL RULE CONCERNING OCCUPATIONAL DISEASE BUT
OREGON DOES NOT FOLLOW THE GENERAL RULE,

THE UNIFORM JURY INSTRUCTIONS DEFINE AN ACCIDENTAL INJURY AS
FOLLOWS —

**You ARe INSTRUCTED THAT AN ACCIDENTAL INJURY IS AN UNEXPECTED
PHYSICAL HARM OR DAMAGE RESULTING FROM AN ACTIVITY THE TIME
AND PLACE OF WHICH CAN BE FIXED WITH REASONABLE CERTAINTY,

AND WHICH AROSE OUT OF AND TOOK PLACE IN THE COURSE OF EMPLOY-~
MENT, THERE IS NO REQUIREMENT THAT THE INJURY SHOULD HAVE BEEN
"ACCIDENTALLY CAUSED - IT IS SUFFICIENT THAT THERE HAS BEEN AN
UNFORESEEN RESULT, NO VIOL ENT OR EXTERNAL FORCE OR BLOW IS
REQUIRED = THE DEFINITION INCLUDES THE UNEXPECTED RESULTS OF
EXERTION OR STRAIN, HOWEVER, THE FACT THAT THE INJURY OCCURRED
DURING EMPLOYMENT IS NOT CONCLUSIVE - IT MUST HAVE BEEN THE
RESULT OF THE EMPLOYMENT ACTIVITY,

NoTe = ORsS 656,002 (19) OLSON V, STATE INDUSTRIAL ACCIDENT
COMMISSION, 222 OR 407, 352 P2D 1096 (1960),"'" UNIFORM
JURY INSTRUCTIONS 150,03

THE EVIDENCE ESTABLISHES THAT CLAIMANT'S CONDITION DID NOT
RESULT "' ¢ « « FROM AN ACTIVITY THE TIME AND PLACE OF WHICH CAN
BE FIXED WITH REASONABLE CERTAINTY , o ¢ | ' WITHIN THE ME ANING
OF THE WORKMEN'S COMPENSATION LAW, THUS, THE CONDITION CONSTITUTES
AN OCCUPATIONAL DISEASE, ‘
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REGARDING THE LAST CONTENTION, THE STIPULATED SETTLEMENT
BETWEEN CLAIMANT AND THE FUND RELATES ONLY TO WHETHER CLAIMANT
SUFFERED A COMPENSABLE INJURY OR OCCUPATIONAL DISEASE BEFORE
JUNE 30, 1972, IT DOES NOT RELEASE ALL LIABILITY AND CLAIMANT WAS
NOT BARRED FROM CLAIMING COMPENSATION FOR CONDITIONS MATURING
AFTER JUNE 30, 1972,

A MAJORITY OF THE BOARD WOULD AFFIRM THE HEARING OFFICER'S
ORDER EXCEPT AS NOTED ABOVE,

ORDER

THe ORDER OF THE HE ARING OFFICER DATED JULY 12, 1973 IS
AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

COMMISSIONER MOORE DISSENTS AS FOLLOWS =

THIS REVIEWER CONCURS WITH THE MAJORITY OF THE BOARD WITH
RESPECT TO THE DISTINCTION BETWEEN ACCIDENTAL INJURY AND OCCUPA-—
TIONAL DISEASE BUT IS UNABLE TO AGREE THAT THE CLAIMANT'S CONDITION
WAS CAUSED BY HIS EMPLOYMENT AND THEREBY 1S COMPENSABLE,

THIS CLAIMANT WAS HOSPITALIZED IN NOVEMBER, 1972 FOR INTERNAL
BLEEDING CAUSED BY ULCERS, AT THE TIME OF DIAGNOSIS, THE TREATING
PHYSICIAN REPORTED PROBABLE CHRONIC ALCOHOLISM, THE CLAIMANT
TERMINATED HIS EMPLOYMENT IN AUGUST, 1972 BECAUSE , , « ' 'I
FINALLY HAD IT UP TO MY NECK = | COULDN'T TAKE IT ANY LLONGER, I
COULDNYT CONTINUE ALL THE WORK I WAS DOINGy, AND | JUST FINALLY CAME
TO THE CONCLUSION THAT 12 TO 14 HOURS A DAY, SIX DAYS A WEEK, OR
THREE OR FOUR DAYS A WEEK WHERE YOU WORK THAT MANY HOURS OR
MORE QUITE OFTEN AND SUNDAYS, I HAVEN'T EVEN MENTIONED ALL
THESE EXCHANGE CALLS , o o || HE RESIGNED AFTER GIVING TWO WEEKS
NOTICE, THE FAMILY PHYSICIAN WHO HOSPITALIZED THE CLAIMANT AND
REFERRED HIM TO AN INTERNIST MAKES NO NOTATION IN HIS RECORDS OF
JOB RELATED STRESS, HOWEVER, CLAIMANT HAS BEEN TREATED BY A
CLINICAL PSYCHOLOGIST, DR, MARSH, WHO OPINED'' , , , CLAIMANT'S
JOB OCCUPIED TOO MUCH OF HIS ENVIRONMENT AND THIS CAUSED ANXIETY
TENSION, 'Y THE CONTENTION IS THAT THE CLAIMANT'S ULCERS WERE
CAUSED BY THE L.ACK OF SUPPORT (ADVICE AND COUNSELING) FROM HIS
SUPERIOR, WITH WHOM CLAIMANT AND HIS WIFE WERE SOCIALLY COMPATIBLE
UNTIL THE SUPERIOR AND HIS WIFE DIVORCED AND THE RELATIONSHIP
TERMINATED, ALSO, AS SUPERIOR'S ATTENDANCE AT WORK DIMINISHED,
THE CLAIMANT FEELS MORE RESPONSIBILITY WAS PLACED UPON HIM,

THIS, IN THE CLAIMANT"'S OPINION, CONSTITUTES A COMPENSABLE INJURY
THREE MONTHS AFTER HE VOLUNTARILY LEFT HIS EMPLOYMENT, THE
HEARING OFFICER IS SO PERSUADRED AND ASSIGNS THE RESPONSIBILITY TO
THE CARRIER OF THE EMPLOYER WHO ASSUMED THE WORKMEN'S COMPENSA~
TION INSURANCE RISK JULY 1, 1972, SLIGHTLY MORE THAN A MONTH PRIOR
TO THE CLAIMANT'S QUITTING WORK,

THIS REVIEWER CANNOT BELIEVE THAT THE ABOVE FACTS, WITH THE
SOLE ENDORSEMENT OF CLAIMANT'S PSYCHOLOGIST, CONSTITUTE A
CONDITION ARISING OUT OF AND IN THE COURSE OF HIS WORK, AND NEITHER,
MIGHT 1 ADD, DID ANYONE UNTIL SEPTEMBER 11, 1972 WHEN CLAIMANT
REPORTED ON AN 801 FORM '"EXCESSIVE NERVOUS FATIGUE AND DEPRESSION
GENERATED BY JOB"' AND ASSIGNING THE DATE OF INJURY OR EXPOSURE TO
DISEASE AS JULY, 1971, ’
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IF. ARGUENDO, IT IS FOUND COMPENSABLE AS AN OCCUPATIONAL.
DISEASE, THEN THIS REVIEWER WOULD ASSIGN THE RESPONSIBILITY FOR
PAYING BENEFITS TO THE CARRIER OF THE EMPLOYER PRIOR TO JULY 1, 1972
WITH WHOM THE CLAIMANT HAS ALREADY MADE A STIPULATED SETTLE MENT,

THEREFORE. I RESPECTFULLY DISSENT FROM THE FINDINGS OF THE
MAJORITY OF THE BOARD,

-S~ GEORGE A, MOORE, COMMISSIONER
WCB CASE NO, 72—3092 NOVEMBER 28, 1973

ROBERT FOSTER, crLaimanT
MCKEOWN, NEWHOUSE, FOSS AND WHITTY,
CLAIMANTYS ATTYS, ‘
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

CL.AIMANT SEEKS AN INCREASE IN BOTH H1S SCHEDULED AND UN-
SCHEDUL.ED DISABILITY AWARD,

CL.AIMANT IS A 22 YEAR OLD LOG TRUCK DRIVER WHO RECEIVED INJURY
TO THE PELVIC AREA AND LEGS BY A LOG FALLING FROM HIS TRUCK,
CLAIMANT HAS RETURNED TO LOG TRUCK DRIVING FOR THE SAME EMPLOYER.
TO THE CREDIT OF BOTH THE CLAIMANT AND EMPLOYER, THEY HAVE
VOL.UNTARILY EFFECTED A PRACTICAL SOLUTION TO THE CLAIMANT'S
INJURY CAUSED VOCATIONAL PREDICAMENT,

AFTER REVIEW OF THE ENTIRE RECORD THE BOARD CONCURS WITH THE
FINDINGS AND AWARD OF THE HEARING OFFICER ALTHOUGH IT DOES NOTE
THAT IN THE EVENT OF A LATER WORSENING OF HIS CONDITION CLAIMANT
MAY FILE A CLAIM FOR AGGRAVATION,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED MAY 22, 1973 IS
AFFIRMED,

WCB CASE NO, 73—436 NOVEMBER 29, 1973

PATRICK T, BELL, cLaimanT

SMITH, TODD AND BALL, CLAIMANT-S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REV!EWED BY COMMISSIONERS MOORE AND SLOAN,
CLAIMANT ALLEGES AN UNWITNESSED ACCIDENTAL' INJURY OCCURRING

AT WORK ON NOVEMBER 17, 1972 WHILE EMPLOYED AS A WAREHOUSE MAN
AT DOWMAN PRODUCTS IN PORTLAND, OREGON,
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THE EMPLOYER DENIED HIS CLAIM FOR COMPENSATION AND REQUESTED
THE STATE ACCIDENT INSURANCE FUND INVESTIGATE THE GLAIM, FOLLOWING
AN INVESTIGATION THE STATE ACCIDENT INSURANCE FUND DENIED THE CLAIM
ON THE GROUNDS THAT THERE WAS INSUFFICIENT EVIDENCE THAT CLAIMANT
HAD SUSTAINED AN ACCIDENTAL PERSONAL INJURY - THAT THE CONDITION
.-REQUIRING TREATMENT WAS NOT THE RESULT OF THE ACTIVITY DESCRIBED
AND THAT HIS INJURY DID NOT ARISE OUT OF AND IN THE COURSE OF EMPLOY-
MENT,

CLAIMANT THEREUPON REQUESTED A HEARING, THE HEARING OFFICER,
BASED ON MEDICAL DEDUCTIONS HE MADE AND HIS GENERAL LACK OF FAITH
IN CLAIMANT' 5 CREDIBILITY, AFFIRMED THE DENIAL,

On REVIEW, CLAIMANT SEEKS REVERSAL OF THE HEARING OFFICER' S
ORDER AND ALLOWANCE OF HIS CLAIM OR A REMAND TO DISPUTE THE HEARING
OFFICER'S MEDICAL DEDUCTIONS,

THE BOARD REVIEWS THE RECORD DE NOVO AND IS NOT BOUND BY THE
MEDICAL DEDUCTIONS OF THE HEARING OFFICER, ALTHOUGH WE DO RECOGNIZE
THE HEARING OFFICER'S ADVANTAGE IN WEIGHING CREDIBILITY OF WITNESSES,
WE HAVE NOT RELIEF HEAVILY ON HIS PERSONAL ASSESSMENT OF CREDIBILITY
IN OUR REVIEW OF THE CASE, THE EVIDENCE IS CLEAR THAT CLAIMANT WAS
SUFFERING PARA~-LUMBAR MUSCLE SPASM ON NOVEMBER 21, 1972 BUT WHAT
CAUSED IT IS FAR FROM CLEAR, THERE IS A REAL DISPUTE OVER WHETHER
AN ACCIDENT EVER OCCURRED AS CLAIMANT ALLEGES,

CLAIMANT HAS THE BURDEN OF PROVING SUCH AN ACCIDENT OCCURRED,
THE RECORD CASTS CONSIDERABLE DOUBT ON CLAIMANT' S CREDIBILITY AND
1TS PERSUASIVE POWER IN FAVOR OF CLAIMANT IS THEREFORE MUCH DIMINISHED,
DR, RICHARDSON"' S REPORT OF THE CAUSE OF CLAIMANT'S LUMBAR SPRAIN,
BEING BASED ESSENTIALLY ON HISTORY RATHER THAN PHYSICAL FINDINGS,
1S LIKEWISE LACKING IN PERSUASION, THE BOARD THEREFORE CONCLUDES
CLAIMANT HAS FAILED HIS BURDEN OF PROVING AN ACCIDENTAL INJURY
ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT AS THE CAUSE OF HIS
LUMBAR COMPLAINTS, :

WEeE NOTE THAT THE HEARING OFFICER, IN DISPOSING OF THIS MATTER,
YYDISMISSED' Y THE CLAIMANT'S REQUEST FOR HEARING, AS WE HAVE
REMARKED IN OTHER ORDERS ON REVIEW, TO "'DIsmiIss'' A REQUEST
FOR HEARING IMPLIES A DISPOSAL OF THE MATTER WITHOUT CONSIDERATION
OF THE MERITS, HERE THE PARTIES HAVE HAD THEIR HEARING BEFORE THE
HEARING OFFICER - THEREFORE HE HAS NOT DISMISSED THE REQUEST FOR
HEARING — RATHER HE HAS DISPOSED OF IT BY HOLDING THE HE ARING AND
APPROVING THE DENIAL,

WHILE NOT FULLY AGREEING WITH THE RATIONALE OF THE HEARING

OFFICER, WE AGREE WITH HIS RESULT, THE EMPLOYER%“S DENIAL SHOULD
BE APPROVED,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED JUNE S, 1973 IS AFFIRMED,
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WCB CASE-NO, 72—3140 NOVEMBER 30, 1973

JENNIE RUIZ, cLaimanT .
EMMONS, KYLE, KROPP AND KRYGER,

CLAIMANT'S ATTYS, .

SOUTHER, SPAULDING, KINSEY, WILLIAMSON

AND SCHWABE, CDEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE HEARING OFFICER AWARDED 50 PERCENT OR 160 DEGREES
PERMANENT PARTIAL DISABILITY FOR UNSCHEDULED BACK CONDITION, T"HE
CLAIMANT APPEALS TO THE BO ARD, REQUESTING PERMANENT TOTAL DIS-
ABILITY OR IN THE ALTERNATIVE, A SUBSTANTIAL INCREASE IN THE PERMANENT
PARTIAL DISABILITY AWARD, ’ .

HAVING REVIEWED THE RECORD DE NOVO, THE BOARD FINDS ITSELF IN
COMPLETE AGREEMENT WITH BOTH THE FINDINGS AND OPINION OF THE
HEARING OFFICER AND HEREBY ADOPTS HIS ORDER AS ITS OWN,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 2, 1973 IS
AFFIRMED, »

WCB CASE NO, 71—-2715 DECEMBER 3, 1973

DURWARD STEVENS, craimanT
FEITELSON AND PERRY, CLAIMANT'S ATTYS,:
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED 3Y COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUE STS AN INCREASE IN THE SCHEDULED AND UNSCHEDULED
PERMANENT PARTIAL DISABILITY AWARD, )

THe CLAIMANT, NOW 23 YEARS OLD, WAS INJURED APRIL 8, 1969,
WHEN THE LOCKING RIM ON A TRACTOR TIRE FLEW OFF WHILE HE WAS
FILLING THE TIRE WITH AIR, FRACTURING BONES IN HIS NOSE, FACE AND
LEFT KNEE, HE HAS CONTINUED HAVING HEADACHES AND EPISODES OF
EPISTAXIS, HIS LEFT KNEE HAS SOME WEAKNESS AND GIVES HIM TROUBLE
AFTER LENGTHY STRENUOUS USE, CLAIMANT IS ALSO ALLEGING A LOSS OF
HE ARING AT THIS TIME, THE LOSS OF HE ARING WAS NOT CLAIMED INITIALLY
AND THE BOARD FINDS THERE IS INSUFFICIENT EVIDENCE TO RELATE THE
LOSS OF HEARING TO THE INDUSTRIAL ACGIDENT, ONE DOCTOR SUGGESTED
SURGICAL EXPLORATION OF THE LEFT KNEE AND PERHAPS SURGERY FOR
HIS SINUS CONDITION, THE CLAIMANT HAS ELECTED NOT TO HAVE THIS
SURGERY,
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TWO DOCTORS AGREE THAT THEY BELIEVE THE CLAIMANT IS OVER-
STATING HIS CASE, ALTHOUGH THERE IS SOME BASIS FOR HIS COMPLAINTS,

CLAIMANT HAS BEEN WORKING NINE AND ONE=HALF HOURS PER DAY,
FIVE AND ONE-HALF DAYS PER WEEK, THE HEARING OFFICER INCREASED
THE SCHEDULED DISABILITY OF THE LEFT LEG TO A TOTAL OF 45 DEGREES
AND THE UNSCHEDULED PERMANENT PARTIAL DISABILITY TO 15 PERCENT
OR 48 DEGREES, THE STATE ACCIDENT INSURANCE FUND HAS NOT REQUESTED
A DECREASE IN THE HEARING OFFICER%S AWARD, THE BOARD CONCLUDES
THE HEARING OFFICER%S AWARD IS FULLY ADEQUATE COMPENSATION FOR
THE PERMANENT RESIDUALS OF THIS INJURY,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED JUNE 19, 1973 IS
AFFIRMED,

WCB CASE NO, 73—628 DECEMBER 3, 1973

WALTER ROGERS, cLaimvanT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW OF THE
HEARING OFFICER" S OPINION AND ORDER ON THE ISSUES RELATED TO
NONPAYMENT OF COMPENSATION,

AFTER REVIEWING THE RECORD DE NOVO, THE BOARD IS FULLY IN
AGREEMENT WITH AND ADOPTS THE HEARING OFFICER'S OPINION AND ORDER
AS ITS OWN,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED JULY 27, 1973 IS
AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE-
ACCIDENT INSURANCE FUND FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 73—967 DECEMBER 3, 1973

CECIL HINES, cLaimManT

EDWIN YORK, CLAIMANT%S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER'S ORDER
WHICH GRANTED NO ADDITIONAL AWARD FOR PERMANENT PARTIAL DISABILITY,
CONTENDING HE IS PERMANENTLY AND TOTALLY DISABLED,

CL.AIMANT RECEIVED A COMPENSABLE INJURY IN 1966 TO HIS LOwW
BACK FOR WHICH HE HAS RECEIVED A TOTAL AWARD OF 192 DEGREES, THE
MAXIMUM ALLOWABLE FOR INJURIES OCCURRING IN 1966, AFTER SEVERAL
SURGERIES, CLAIMANT HAS LLOSS OF BACK MOTION, TAKES PAIN MEDICATION
AND IT IS GENERALLY AGREED HE CANNOT RETURN TO HEAVY LABOR,

THE RECORD INDICATES THAT CLAIMANT AND HIS WIFE HAVE WORKED
HARD AND NOW HAVE A PROFITABLE INVESTMENT IN A TRAILER COURT,
CLAIMANT'S COUNSEL CONTENDS THIS WORKMAN SHOULD NOT BE DEPRIVED
OF BENEFITS UNDER THE WORKMEN'S COMPENSATION LAW BECAUSE HE
RECEIVES INCOME FROM PRUDENT INVESTMENTS, IT APPEARS TO THE
BOARD THAT THIS CLAIMANT®S PRESENT EARNINGS RESULT NOT SIMPLY
FROM CAPITAL INVESTMENT, BUT ALSO FROM CLAIMANT®S PHYSICAL AND
MANAGERIAL EFFORTS AS WELL, CLAIMANT IS NOT PERMANENTLY PRECLUDED
FROM 'Y REGULARLY PERFORMING ANY WORK AT A GAINFUL AND SUITABLE
OCCUPATION'! AND THUS IS NOT PERMANENTLY TOTALLY DISABLED WITHIN
THE MEANING OF THE OREGON WORKMEN®YS COMPENSATION LAW,

THE BOARD, ON REVIEW, AGREES WITH THE HEARING OFFICER THAT
CLAIMANTY.-S DISABILITY EQUALS 192 DEGREES AND CONCLUDES HIS ORDER
SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 18, 1973 IS
AFFIRMED,

WCB CASE NO, 72—3382 DECEMBER 3, 1973

RUTH RECTOR, cLaimanT

RINGO, WALTON, MCCLAIN AND EVES, -
CLAIMANTY.S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER'S ORDER
WHICH GRANTED AN ADDITIONAL 32 DEGREES UNSCHEDULED PERMANENT
PARTIAL DISABILITY, CONTENDING SHE IS PERMANENTLY AND TOTALLY
DISABLED,
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CLAIMANT WAS EMPLOYED AS AN ELECTRONICS WORKER, AND SUSTAINED
A COMPENSABLE INJURY ON FEBRUARY 21, 1972, A DETERMINATION ORDER
GRANTED HER AN AWARD OF 32 DEGREES (10 PERCENT) FOR UNSCHEDULED
PERMANENT PARTIAL NECK AND LOW BACK DISABILITY,

THE MEDICAL REPORTS IN THIS CASE DO NOT REFLECT GREAT PHYSICAL
IMPAIRME NT, AN EVALUATION REPORT BY THE BOARD'S PHYSICAL REHABILI—-
TATION CENTER INDICATED CLAIMANT TO BE HIGHLY INTELLIGENT AND
DEMONSTRATED SUPERVISORY AND MANAGERIAL ABILITIES, THE APPARENT
PSYCHOPATHOLOGY WAS ATTRIBUTED TO A LIFE STYLE AND NOT TO THE
INDUSTRIAL INJURY,

THE HEARING OFFICER ORDER GRANTED CLAIMANT AN ADDITIONAL 32
DEGREES, MAKING A TOTAL OF 64 DEGREES UNSCHEDULED PERMANENT
PARTIAL DISABILITY, THE BOARD, ON REVIEW, GIVES WEIGHT TO THE
OBSERVATIONS OF THE HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD
BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 27, 1973 IS
AFFIRMED,

WCB CASE NO, 72—2701 DECEMBER 3, 1973

F. MARIE HOLLMES, crLaiMmaNT
BURNS AND EDWARDS, CLAIMANT%S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REV]EWED BY COMMISSIONERS MOORE AND SLOAN,

CL.AIMANT. A 69 YEAR OLD BOOKKEEPER AND TYPIST SEEKS ADDITIONAL
COMPENSATION FOR DISABLING RESIDUALS OF A FRACTURE OF THE LEFT
FOREARM, THIS IS A SCHEDULED INJURY BUT MUCH OF THE EVIDENCE
PRESENTED DEALT WITH THE EFFECT OF THE INJURY ON HER EARNING
CAPACITY WHICH IS IMMATERIAL TO THE DECISION,

THE EVIDENCE CONCERNING LOSS OF FUNCTION INDICATES A FULL
RANGE OF MOTION, THERE IS RESIDUAL WEAKNESS AND A FATIGUE FACTOR
FOR WHICH THE HEARING OFFICER ALLOWED SCHEDULED DISABILITY EQUAL
TO 30 DEGREES,

THE BOARD CONCLUDES THAT ALLOWANCE IS APPROPRIATE, THE
ORDER OF THE HEARING OFFICER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 15, 1973 IS
AFFIRMED,
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WCB CASE NO, 72—-264 DECEMBER 3, 1973

ELSE WIDMAIER, crLaiMmanT

MYRICK, COULTER, SEAGRAVES AND
NEALY, CLAIMANTS=S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER'S ORDER
FINDING HER UNSCHEDULED DISABILITY EQUAL TO 40 PERCENT OF THE
MAXIMUM ALLOWARBLE, CONTENDING THAT THE HEARING OFFICER' S
FINDINGS, WITH WHICH SHE AGREES, JUSTIFIES A LARGER PERMANENT
PARTIAL DISABILITY AWARD,

CL.AIMANT 1S NOW A 44 YEAR OLD GERMAN IMMIGRANT WHO WORKED
AS A WAITRESS FROM THE TIME OF HER ARRIVAL IN 1960 UNTIL SHE FELL
AND INJURED HER LOW BACK ON FEBRUARY 15, 1970 WHILE WORKING AT
THE KOPPER KITCHEN RESTAURANT IN GRANTS PASS, OREGON,

THERE ARE MILD PHYSICAL RESIDUALS OF THE INJURY AND THE INJURY
HAS PRODUCED A MODERATE AGGRAVATION OF A PREEXISTING PSYCHOPATHOLOGY,
ALTHOUGH SHE APPE ARS TO BE GENUINELY INTERESTED IN RETURNING TO
WORK, HER ATTEMPTS TO RETURN TO HER PRIOR OCCUPATION HAVE FAILED
DUE TO COMPLAINTS OF PAIN, RECOGNIZING CLAIMANT' S LANGUAGE
LIMITATIONS AND MEAGER VOCATIONAL APTITUDES, THE HEARING OFFICER
ALLOWED CLAIMANT 128 DEGREES FOR UNSCHEDULED DISABILITY,

ON REVIEW, WE FIND THE AWARD MADE BY THE HEARING OFFICER
ADEQUATE COMPENSATION FOR HER DISABILITY AND CONCLUDE Hi{S ORDER
SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED JULY 6, 1973 IS AFFIRMED,
WCB CASE NO, 72—-1087 DECEMBER 3, 1973

WILSON FULBRIGHT, crLaimanT
RAMIREZ AND HOOTS, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAlMANT REQUESTS A MODIFICATION OF THE HE ARING OFFICER™S
ORDER ASKING FURTHER TEMPORARY TOTAL DISABILITY AND MEDICAL
TREATMENT OR, IN THE ALTERNATIVE, AN INCREASE IN HIS PERMANENT
PARTIAL DISABILITY AWARD,
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THIS 50 YEAR OLD FARM LABORER RECEIVED BURNS TO HIS HANDS,
ARMS AND FACE WHEN A BUTANE GAS TANK OR HOSE EXPLODED WHILE
HE WAS OPERATING A VINE BURNER, THE BURNS HEALED LEAVING SOME
MINOR SCARRING BUT A PREEXISTING ARTHRITIC CONDITION IN THE WRISTS
WAS AGGRAVATED BY THE ACCIDENT,

THE HEARING OFFICER AFFIRMED HI1S SCHEDULED DISABILITY AWARD
OF 8 DEGREES FOR PARTIAL LOSS OF THE RIGHT FOREARM AND 15 DEGREES
FOR PARTIAL LOSS OF THE LEFT FOREARM, AN ADDITIONAL ASPECT OF THE
INJURY INVOLVED CLAIMANT'S EMOTIONAL REACTION TO THE INJURY,

WE AGREE WITH THE HEARING OFFICER'S FINDINGS, OBSERVATIONS
AND SOLUTION TO CLAIMANT" S PSYCHIATRIC RESIDUAL AND THE REFORE
CONCLUDE HIS ORDER SHOULD BE AFFIRMED IN ITS ENTIRETY,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 7, 1973 IS
AFFIRMED,

WCB CASE NO, 73—1546 DECEMBER 4, 1973

WILLIAM F, GRABL.E, cLaIiMANT

DEPARTMENT OF JUSTICE, DEFENSE ATTY,

ON OCTOBER 10, 1973 A REFEREE OF THE WORKMEN' S COMPENSATION
BOARD ISSUED HIS OPINION AND ORDER IN THE ABOVE ENTITLED CASE,
ON NOVEMBER 7, 1973 THE BOARD RECEIVED A REQUEST FOR REVIEW FROM
THE CLAIMANT WHICH CONTAINED NO INDICATION IT HAD BEEN SERVED ON
THE OTHER PARTIES IN ACCORDANCE WITH THE PROVISIONS OF ORS 656 4295
(2).

BecAause NO TELEPHONE LISTING FOR CLAIMANT COULD BE FOUND THE
BOARD SENT CLAIMANT A SPECIAL DELIVERY LETTER ON NOVEMBER 9, 1973
INFORMING HIM THAT HE MUST SERVE THE OTHER PARTIES TO THE HEARING
ON OR BEFORE NOVEMBER 13, 1973,

ON NOVEMBER 13, CLAIMANT MAILED A LETTER TO THE DEPARTMENT
OF JUSTICE, WHICH REPRESENTED THE STATE ACCIDENT INSURANCE FUND
AT THE HEARING IN QUESTION, THAT HE HAD EARLIER REQUESTED REVIEW
BY THE BOARD,

ON NOVEMBER 21, THE STATE ACCIDENT INSURANCE FUND, ACTING
THROUGH MARCUS K, WARD, ASSISTANT ATTORNEY GENERAL, MOVED TO
DISMISS THE CLAIMANT'S REQUEST FOR REVIEW ON THE FOLLOWING
GROUNDS -~

) CLAIMANT HAS NEVER SERVED UPON THIS OFFICE, OR
MY CLIENT, AS FAR AS | AM ABLE TO DETERMINE,
PROPER COPIES OF NOTICE OF REQUEST FOR REVIEW,
AS REQUIRED BY LAW,

2) NOTICE SERVED UPON THIS OFFICE IS POSTMARKED
NOVEMBER 13, 1973, THREE DAYS AFTER THE EXPIRATION

OF CLAIMANT" S TIME TO FILE NOTICE OF APPEAL,
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3) THAT NOTICE 1S FURTHER DEFICIENT IN THAT IT IS NOT
A TRUE COPY OF THAT SERVED UPON THE BOARD,''

Ors 656,295(2) REQUIRES MAILING OF A REQUEST FOR REVIEW TO
THE BOARD AND COPIES TO THE OTHER PARTIES WITHIN 30 DAYS OF THE
DATE OF THE REFEREE'S ORDER,

.

THE CLAIMANTY®S NOTICE TO THE DEPARTMENT OF JUSTICE WAS NOT
A Y'coPY"! OF THE REQUEST FOR REVIEW AS REQUIRED BY ORS 656,295 (2)
NOR IS THE DEPARTMENT OF JUSTICE A ""PARTY'' TO THE PROCEEDINGS,

ORS 656,002 (16) DEFINES A PARTY AS Y, ., , A CLAIMANT FOR COMPENSA=~
TION, THE EMPLOYER OF THE INJURED WORKMAN AT THE TIME OF INJURY

OR THE STATE ACCIDENT INSURANCE FUND,'! THUS, THE CLAIMANT STILL
DID NOT COMPLY WITH THE REQUIREMENTS OF ORS 656,295 (2),

THE CASE OF STROH VS, SAIF, 261 OR 117 (1972), HAS RELAXED
SOMEWHAT THE NECESSITY OF STRICT COMPLIANCE WITH STATUTORY
PROVISIONS CONCERNING MAILING BUT WE CONCLUDE THAT THE BOARD
CANNOT GAIN JURISDICTION TO REVIEW THE APPEAL ABSENT SERVICE OF A
COPY OF THE REQUEST FOR REVIEW ON THE OPPOSING PARTY - IN THIS
CASE THE STATE ACCIDENT INSURANCE FUND,

BEING NOW FULLY ADVISED IN THE PREMISES, THE BOARD FINDS THE
MOTION WELL TAKEN AND HEREBY ORDERS THAT THE CLAIMANT%S REQUEST
FOR REVIEW DATED NOVEMBER 1, 1973 BE AND IT IS HEREBY DISMISSED,

WCB CASE NO, 73—637 DECEMBER 4, 1973

PAUL F, BRAUER, cLaimanT

POZZI, WILSON AND ATCHISON, CLAIMANTYS ATTYS,
MILLER, ANDERSON, NASH, YERKE AND WIENER,
DEFENSE ATTYS,

THE ABOVE ENTITLED MATTER WAS HERETOFORE THE SUBJECT OF A
HEARING INVOLVING THE COMPENSABILITY OF A CLAIM FOR CHRONIC
ASTHMATIC BRONCHITIS ALLEGEDLY ARISING OUT OF AND. IN THE COURSE
OF HIS EMPLOYMENT FOR REYNOLDS METALS COMPANY IN TROUTDALE,
ORE GON,

On JuLy 13, 1973, AN ORDER OF THE HEARING OFFICER WAS ENTERED
FINDING THE CLAIM TO BE COMPENSABLE, THE EMPLOYER REJECTED THAT
ORDER AND A MEDICAL BOARD OF REVIEW WAS CONVENED TO CONSIDER THE
APPE AL.,

A MEDICAL BOARD OF REVIEW CONSISTING OF DOCTORS JOHN Je GREVE,
MERLE L, MARGASON AND JAMES L, MACK WAS APPOINTED OCTOBER 2, 1973,

A MAIJORITY OF THE MEDICAL BOARD OF REVIEW FOUND THE CLAIMANT
DID NOT SUFFER AN OCCUPATIONAL DISEASE ARISING OUT OF AND IN THE
COURSE OF HIS EMPLOYMENT, ALTHOUGH DR, JOHN J, GREVE IN A DISSENTING
LETTER CONCLUDED THAT CLAIMANT'S EMPLOYMENT AT REYNOLDS METALS
COMPANY HAD CAUSED A TE MPORARY AGGRAVATION OF THE DISEASE,

IN AlD OF THE RECORD, THE BOARD NOTES THAT THE MEDICAL BOARD

OF REVIEW CONVENED IN THIS MATTER, HAS IN EFFECT OVERRULED THE
ORDER OF THE HEARING OFFICER DATED JULY 13, 1973,
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PURSUANT TO ORS 6564313 ANY COMPENSATION WHICH MAY HAVE
BEEN PAID PENDING REVIEW BY THE MEDICAL BOARD OF REVIEW IS NOT
RECOVERABLE FROM THE CLAIMANT,

THE ORDER OF THE MEDICAL BOARD OF REVIEW ATTACHED HERETO
As EXHIBIT 'YAT! ALONG WITH THE DISSENTING OPINION OF DR, GREVE,
ATTACHED HERETO AS EXHIBIT "%8%! IS FILED AS FINAL AS OF THIS
DATE,

WCB CASE NO, 73—872 DECEMBER 6, 1973

RALPH V, JAIME, cLaiMaNT

POZZI, WILSON AND ATCHISON, CLAIMANT-S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT REQUESTS PERMANENT TOTAL DISABILITY INSTEAD OF THE
TOTAL OF 70 PERCENT (224 DEGREES) AWARDED BY THE HEARING OFFICER,

CLAIIVIANT. A 58 YEAR OLD LONGSHOREMAN SUFFERED A MYOCARDIAL
INFARCTION ON JUNE 7, 1971, WHICH WAS ACCEPTED AS A COMPENSABLE
INDUSTRIAL INJURY, THE ASSOCIATED PERIPHERAL VASCULAR INSUFFICIENCY
ALSO BECAME IMMEDIATELY SYMPTOMATIC, THE BOARD CONCURS WITH
THE FINDING OF THE HE ARING OFFICER THAT THE COMBINATION OF THE
HEART RESIDUALS AND THE VASCULAR CONDITION HAS EXPELLED THE
CLAIMANT FROM THE WORK FORCE, THE MEDICAL EVIDENCE CONVINCES
THE BOARD, HOWEVER, THAT THE VASCULAR CONDITION, ALTHOUGH PREEXISTING,
WAS AGGRAVATED BY THE INDUSTRIAL ACCIDENT,

THE VASCULAR INSUFFICIENCY AT THE LOWER EXTREMITIES DEVELOPED
IMMEDIATELY AFTER THE MYOCARDIAL INFARCTION AND THE WRAPPING
OF HIS LEGS ON DOCTOR%S ORDERS DURING THE INITIAL HOSPITALIZATION,
THE PERIPHERAL VASCULAR INSUFFICIENCY UNDOUBTEDLY PREEXISTED
HIS JUNE 7, 1971 INFARCTION BUT WAS BROUGHT TO SYMPTOMATIC LEVEL
BY THE CIRCULATORY RESTRICTION IMPOSED BY THE MYQOCARDIAL INFARCTION,

THE BOARD THEREFORE FINDS THAT CLAIMANT'S INABILITY TO RETURN
TO GAINFUL AND SUITABLE EMPLOYMENT IS THE LEGAL RESULT OF THE
INDUSTRIAL ACCIDENT, CLAIMANT IS TEEREFORE ENTITLED TO AN AWARD
OF PERMANENT TOTAL DISABILITY,

ORDER

THE CLAIMANT IS HEREBY AWARDED COMPENSATION FOR PERMANENT
TOTAL DISABILITY AS OF THE DATE OF THIS ORDER,

COUNSEL FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF THE
INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH COMBINED
WITH FEES ATTRIBUTABLE TO THE ORDER OF THE HEARING OFFICER, SHALL
NOT EXCEED FIFTEEN HUNDRED DOL.LARS,
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WCB CASE NO, 73—621 DECEMBER 6, 1973

ODONALD P, ELLIOTT, crLaivManT

POZZ1, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
MERLIN MILLER, DEFENSE ATTY,

REQUEST FOR REVIEW BY EMPLOYER

Revieweb BY COMMISSIONERS WILSON AND SLOAN,

EvprLOYER REQUESTS REVERSAL OF THE HEARING OFFICER'S AWARD
OF PERMANENT TOTAL DISABILITY AND REINSTATEMENT OF THE AWARD OF
40 PERCENT UNSCHEDULED LOW BACK PERMANENT PARTIAL DISABILITY
AWARDED BY THE DETERMINATION ORDER,

CLAIMANT' A 44 YEAR OLD GROCERY CLERK, INJURED HIS LOW BACK
IN OCTOBER, 1969, WHILE HELPING TO MOVE A SAFE IN THE STORE,

CLAIMANT HAS UNDERGONE BACK SURGERY FOR THE PRESENT INDUSTRIAL
INJURY WHICH RESULTED IN NO RELIEF FOR HIS LOW BACK CONDITION, HE
WAS THEN EXAMINED BY THE PHYSICAL REHABILITATION CENTER INCLUDING
THE BACK EVALUATION CLINIC AND THE PSYCHOLOGICAL CENTER, THE
DEPARTMENT OF VOCATIONAL. REHABILITATION ACCEPTED THE CLAIMANT
FOR RETRAINING AND CLAIMANT WAS ENROLLED AT A COMMUNITY COLLEGE
IN AN OFFICE MACHINERY REPAIRMAN TRAINING COURSE, HE WAS UNABLE
TO COMPLETE THIS COURSE, CLAIMANT HAS ATTEMPTED NUMEROUS JOBS
ON HIS OWN BUT HAS BEEN UNABLE TO CONTINUE ANY OF THESE EMPLOYMENTS
BECAUSE OF THE INSTABILITY OF HIS BACK,

CLAIMANT HAD PREVIOUSLY RECEIVED AN INDUSTRIAL INJURY IN 1950
WHICH RESULTED IN AN AWARD OF 75 PERCENT UNSCHEDULED PERMANENT
PARTIAL DISABILITY FOR THE BACK AND 25 PERCENT FOR THE RIGHT ARM
AND SHOULDER,

THE COMBINATION OF THE MODERATELY SEVERE PSYCHOLOGICAL
CONDITION AND THE PHYSICAL DISABILITY FROM THIS AND PRIOR INJURIES
PERSUADES THE BOARD THAT THE CLAIMANT IS PERMANENTLY AND TOTALLY
DISABLED, AS TO MOTIVATION, THE HEARING OFFICER HAD THE ADVANTAGE
OF OBSERVING THE WITNESS AND FOUND THAT MOTIVATION IS NOT LACKING,
THE RECORD ALSO PERSUADES THE BOARD THAT CLAIMANT IS SUFFICIENTLY
MOTIVATED TO SUSTAIN PERMANENT TOTAL DISABILITY AWARD UNDER THE
YYoop LOT'" DOCTRINE,

ORDER -

THE ORDER OF THE HEARING OFFICER DATED MAY 29, 1973 IS
AFFIRMED,

CLAIMANT"S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

-6 0 -



WCB CASE NO, 73—1356 DECEMBER 10, 1973

ROBERT HADWEN, crLaimanT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
MCMENAMIN, JONES, JOSEPH AND LANG,

DEFENSE ATTYS,

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE
WORKMEN S COMPENSATION BOARD IN THE ABOVE~ENTITLED MATTER,
AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN BY THE
EMPLOYERYS COUNSEL,

lT 1S THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE
THE BOARD 1S HEREBY DISMISSED AND THE ORDER OF THE HEARING OFFICER
IS FINAL BY OPERATION OF LAW,

WCB CASE NO, 72—2510 DECEMBER 10, 1973

'

GEORGE L., GRAHAM, crLaiManT
POZZl, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
GERALD C, KNAPP, DEFENSE ATTY,

A PREVIOUS MEDICAL BOARD OF REVIEW, WHOSE FINDINGS WERE
FILED BY THE WORKMEN'S COMPENSATION BOARD AUGUST 4, 1972,
FOUND CLAIMANT HAD SUFFERED A COMPENSABLE OCCUPATIONAL DISEASE
AND ORDERED ACCEPTANCE OF HIS CLAIM,

A DETERMINATION ORDER ISSUED BY THE CLOSING AND EVALUATION
DIVISION GRANTED NO AWARD FOR PERMANENT PARTIAL DISABILITY, UPON
HEARING, THE HEARING OFFICER FOUND THERE WAS A RESTRICTION ON
CLAIMANTY S EARNING CAPACITY AND AWARDED 8 DEGREES FOR THIS LOSS,

UPON REQUEST FOR BOARD REVIEW BY CLAIMANT'S COUNSEL, THE
BOARD, IN ACCORDANCE WITH UNIVERSAL UNDERWRITERS, V, WILSON ET,
ALy s 96 OAS 1723, === OR APP ——= (1973) CAUSED A MEDICAL BOARD
OF REVIEW TO BE CONVENED TO DETERMINE THE EXTENT OF CLAIMANT'S
PERMANENT PARTIAL DISABILITY, THE FINDINGS OF THIS MEDICAL BOARD
OF REVIEW HAVE NOW BEEN SUBMITTED TO THE BOARD WHICH, WE NOTE,
AFFIRM THE AWARD OF 8 DEGREES FOR UNSCHEDULED DISABILITY AS
AWARDED BY THE HEARING OFFICER,

PURSUANT TO ORS 656, 81 » THE FINDINGS OF THE MEDICAL, BOARD

OF REVIEW, MARKED EXHIBIT YA'T ATTACHED HERETO, ARE DECL ARED
FINAL AS FILED AS OF THE DATE OF THIS ORDER,
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WCB CASE NO, 72—-846 DECEMBER 13, 1973

VERNADINE STURZINGER.' CLAIMANT
MARION B, EMBICK, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

THE ABOVE ENTITLED MATTER INVOLVES A CLAIM FOR OCCUPATIONAL
DISEASE DIAGNOSED AS SALMONELLOSIS CONTRACTED BY THE CLAIMANT
WHILE SHE WAS EMPLOYED AT A TURKEY PLANT,

CLAIMANT"S CLAIM WAS DENIED BY THE STATE ACCIDENT INSURANCE
FUND, BUT UPON HEARING, THE CLAIM WAS ALLOWED AS A COMPENSABLE
OCCUPATIONAL DISEASE BY THE HEARING OFFICER, THEREAFTER, THE
FUND REJECTED THE ORDER OF THE HEARING OFFICER AND THE MATTER
PROCEEDED TO A MEDICAL. BOARD OF REVIEW,

THE REPORT OF THE FINDINGS AND CONCLUSIONS OF THE MEDICAL
BOARD OF REVIEW FINDING THAT CLAIMANT DOES SUFFER FROM AN
OCCUPATIONAL DISEASE, ATTACHED HERETO, MARKED EXHIBIT 'TAYY Is
DECLARED FILED AS OF DECEMBER 11, 1973, PURSUANT TO ORS 656,814,
THE FINDINGS OF THE MEDICAL BOARD OF REVIEW ARE FINAL AND BINDING,

WCB CASE NO, 73—1194 DECEMBER 14, 1973

TERRY FISHER, craimant

FRANKLIN, BENNETT, OFELT, DES BRISAY
AND JOLLES, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

On SEPTEMBER 20, 1973, THE ABOVE NAMED CLAIMANT REQUESTED
BOARD REVIEW OF A HEARING OFFICER"'S ORDER DATED SEPTEMBER 12 e 1973,

THE CLAIMANT AND THE STATE ACCIDENT INSURANCE FUND HAVE NOW
AGREED TO SETTLE AND COMPROMISE THEIR DISPUTE IN ACCORDANCE WITH
THE TERMS OF THE STIPULATED SETTLEMENT, ATTACHED HERETO, MARKED
EXHIBIT Ay, WHEREBY CLAIMANT IS TO RECEIVE AN ADDITIONAL. 10 DEGREES
FOR UNSCHEDULED PERMANENT PARTIAL DISABILITY IN ADDITION TO, AND,
NOT IN LIEU OF AWARDS PREVIOUSLY GRANTED,

THE BOARD NOW BEING FULLY ADVISED, CONCLUDES THE AGREEMENT
IS FAIR AND EQUITABLE TO BOTH PARTIES AND HEREBY APPROVES THE
STIPULATED SETTLEMENT,

THE REQUEST FOR REVIEW NOwW PENDING BEFORE THE BOARD IS
HEREBY DISMISSED, ’
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WCB CASE NO, 73—1254 DECEMBER 18, 1973

ELBERT D, ISHMAEL., crLaimanT
FRED P, EASON, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW SEEKING ADDITIONAL PERMANENT
DISABILITY COMPENSATION FOR A RIGHT LEG INJURY OF JUNE 5, 1969,

UrPON 1TS OWN DE NOVO REVIEW THE BOARD CONCURS WITH THE
FINDINGS AND OPINION OF THE HEARING OFFICER, HIS ORDER SHOULD BE
AFFIRMED,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED JULY 26, 1973 IS
AFFIRMED,

WCB CASE NO, 73—1791 DECEMBER 18, 1973

ELMER RIKALA, cLaimanT
COONS, MALAGON AND COLE, CLAIMANT%S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

ON NOVEMBER 9, 1973 THE STATE ACCIDENT INSURANCE FUND
REQUESTED BOARD REVIEW OF THE REFEREE-S ORDER IN THE ABOVE
ENTITLED CASE,

OnN NOVEMBER 12, 1973 CLAIMANT SOUGHT ADMISSION OF NEWLY
DISCOVERED EVIDENCE INTO THE RECORD FOR REVIEW OR IN THE ALTERNATIVE
TO REMAND THE MATTER TO THE REFEREE FOR ADMISSION AND FURTHER
CONSIDERATION OF THE MATTER,

ON NOVEMBER 21, 1973 THE STATE ACCIDENT INSURANCE FUND
RESPONSED, OPPOSING THE MOTION, THE BOARD, BEING NOW FULLY
ADVISED, FINDS CLAIMANT%-S MOTION WELL TAKEN,

IT Is THEREFORE ORDERED THAT THIS MATTER BE, AND IT IS HEREBY,
REMANDED TO THE REFEREE FOR ADMISSION OF THE OFFERED EVIDENCE
INTO THE RECORD AND SUCH FURTHER PROCEEDINGS AS THE REFEREE MAY
DETERMINE,

THE REQUE ST FOR REVIEW FILED BY THE STATE ACCIDENT INSURANCE
FUND ON NOVEMBER 9, 1973 IS HEREBY DISMISSED,
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WCB CASE NO, 73—1199 DECEMBER 18, 1973

ROGER S, KLINE, cLaimanT

POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
JAQUA AND WHEATLEY, DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER

CROSS—APPEAL BY CLAIMANT

REVlEWED BY COMMISSIONERS WILSON, MOORE AND SLOAN,

EMPLOYER SEEKS BOARD REVIEW OF A HEARING OFFICER'S ORDER
RULING THAT ORS 656,313 (1) REQUIRES PAYMENT OF MEDICAL EXPENSES
DURING THE PENDENCY OF AN APPEAL REGARDING THE COMPENSABILITY OF
THE CLAIM, THE DISPUTE IS LEGAL, NOT FACTUAL IN NATURE, CLAIMANT
CROSS~REQUESTED REVIEW SEEKING PENALTIES FOR UNREASONABLE DELAY
AND RESISTANCE TO THE PAYMENT OF COMPENSATION,

A MAJORITY OF THE BOARD CONCLUDE THE HEARING OF FICER ERRED
IN HIS INTERPRETATION OF THE LAW, FOR THE REASONS EXPRESSED BY
THE BOARD IN THE CASE OF WILLIAM R, WOOD, WCB CASE NO, 69-319
(JuLy 30, 1971), THE HEARING OFFICER SHOULD BE REVERSED, THE
ISSUES RAISED ON REVIEW BY CLAIMANT ARE MOOT,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED AUGUST 27, 1973 IS
REVERSED,

GORDON SLLOAN DISSENTS AS FOLLOWS -~

THE TERM “LCOMPENSATIONYY IN ORS 656,313 (1) UNQUESTIONABLY
INCLUDES MEDICAL SERVICES BECAUSE ORS 656,002 (7) DEFINES IT AS
Y INCLUDING MEDICAL SERVICES'Y, THE HEARING OFFICER'S INTERPRETA=-
TION IS CORRECT AND HIS RULING SHOULD BE AFFIRMED,

—-S=~ GORDON SLOAN, COMMISSIONER

WCB CASE NO, 72—2545 DECEMBER 19, 1973

DESSIE BAILEY, craivMANT
MCMENAMIN, JONES, JOSEPH AND

LANG, CLAIMANT'S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,

On NOVEMBER 8, 1973 THE WORKMEN'S COMPENSATION BOARD FILED
THE FINDINGS OF THE MEDICAL BOARD OF REVIEW WHICH FOUND CLAIMANT'S
OCCUPATIONAL DISEASE DISABLING AND AWARDED ""15 DEGREES FOR EACH
HAND'" AND ""25 PERCENT FOR UNSCHEDULED DISABILITY, "'

ON DECEMBER 4, 1973 COUNSEL FOR THE STATE ACCIDENT INSURANCE

FUND REQUESTED THAT THE FINDINGS OF THE MEDICAL BOARD OF REVIEW
BE CLARIFIED TO DETERMINE WHETHER OR NOT THE MEDICAL BOARD OF
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REVIEW, IN FINDING CLAIMANT SUFFERED UNSCHEDULED DISABILITY WAS
ALLOWING UNSCHEDULED DISABILITY FOR THE RESULTS OF CLAIMANT'S
OCCUPATIONAL DISEASE OR WHETHER THE MEDICAL BOARD OF REVIEW HAD
INADVERTENTLY CONSIDERED PERMANENT DISABILITY RESULTING FROM
CLAIMANT"' S ACCIDENTAL INJURY IN REVIEWING THE MATTER,

ON DECEMBER 11, 1973 THE WORKMEN'S COMPENSATION BOARD POSED
THE FOLLOWING QUESTION TO THE MEDICAL BOARD OF REVIEW -

"YDoES CLAIMANT SUFFER ANY PERMANENT UNSCHEDULED DISABILITY
AS A RESULT OF THE DERMATITIS CONDITION? (THIS DETERMINATION
MUST BE MADE WITHOUT CONSIDERATION OF THE INJURY TO THE
SHOULDER, FOR THE DISAEILITY TO THE SHOULDER IS SUBJECT ONLY
TO BOARD REVIEW AND IS NOT TO BE CONSIDERED BY YOU,)"!

ON DECEMBER 14, 1973 DR, THOMAS S, SAUNDERS, CHAIRMAN OF
THE MEDICAL BOARD OF REVIEW, REPORTED THAT THE 25 PERCENT UNSCHEDULED
DISABILITY AWARD WHICH THEY MADE WAS BASED ON THE DERMATITIS
CLAIM ALONE AND DID NOT CONSIDER THE INDUSTRIAL INJURY, THAT
REPORT IS ATTACHED HERETO AS EXHIBIT Y"B"Y,

THE BOARDY S CONCLUSION THAT THE MEDICAL BOARD OF REVIEW HAD
MERELY AFFIRMED THE UNSCHEDULED DISABILITY AWARD MADE BY THE
HEARING OFFICER WAS THEREFORE IN ERROR, THE AWARD ALLOWED BY
THE MEDICAL BOARD OF REVIEW WAS AN ADDITIONAL UNSCHEDULED DIS~
ABILITY AWARD MADE FOR THE OCCUPATIONAL DISEASE CLAIM, i

THUS. THE ORDER FILING FINDINGS OF MEDICAL BOARD OF REVIEW
SHOULD BE AMENDED TO DELETE THE FOLLOWING PARAGRAPH -

*%IN AID OF THE RECORD, THE BOARD NOTES THAT THE MEDICAL
BOARD OF REVIEW HAS, IN EFFECT, SET ASIDE THE INCREASE IN
SCHEDULED DISABILITY ALLOWED BY THE HEARING OFFICER AND
AFFIRMED THE UNSCHEDULED DISABILITY AWARD MADE BY THE
HEARING OFFICER, ' !

IN LIEU THEREOF, THE ORDER SHOULD READ =

"IN AID OF THE RECORD, THE BOARD NOTES THAT THE MEDICAL
BOARD OF REVIEW HAS, IN EFFECT, SET ASIDE THE INCREASE IN
SCHEDULED DISABILITY ALLOWED BY THE HEARING OFFICER AND
GRANTED AN UNSCHEDULED DISABILITY AWARD OF 25 PERCENT OF THE
MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY RESULTING
FROM CLAIMANTY%S OCCUPATIONAL DISEASE CLAIM, %Y

THE ORDER SHOULD ALSO BE SUPPLEMENTED BY INCLUDING THE
FOLLOWING PARAGRAPH ~

"YCLAIMANT' S ATTORNEYS, MCMENAMIN, JONES, JOSEPH AND LANG,
ARE ENTITLED TO 25 PERCENT OF THE INCREASED COMPENSATION
ALLOWED BY THE MEDICAL BOARD OF REVIEW, BUT IN NO EVENT SHALL
THE COMPENSATION ALLOWED HEREBY WHEN COMBINED WITH THE
ATTORNEY'S FEE ALLOWED BY THE HEARING OFFICER%S ORDER OF

MAY 22, 1973, EXCEED THE SUM OF FIFTEEN HUNDRED DOLLARS," "

IT I1s so orDERED,
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WCB CASE NO, 72—2795 DECEMBER 20, 1973

EUGENIA THOMPSON, crLaimvant
ROBERT P, COBLENS, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

ON REVIEW, CLAIMANT REQUESTS AN INCREASE IN THE HEARING
OFFICERYS AWARD OF 15 PERCENT UNSCHEDULED LOW BACK DISABILITY,

THE CLAIMANT, A 50 YEAR OLD NURSE'S AIDE, RECEIVED A LOW
BACK SPRAIN IN MAY OF 1971 WHILE LIFTING A PATIENT, THE MEDICAL
EVIDENCE FROM THE TREATING CHIROPRACTOR, THE MEDICAL EVIDENGE
FROM THE EXAMINATION BY THE BACK EVALUATION CLINIC AND THE
INTERPRETATION OF THE X—RAYS REQUESTED BY THE HEARING OFFICER
PERSUADES THE BOARD THAT THE RESULT OF THE HEARING OFFICER'S
AWARD OF 15 PERCENT UNSCHEDULED LOW BACK DISABILITY IS CORRECT,

WHIL.E THE BOARD DOES NOT FIND FROM THE EVIDENCE IN THE RECORD
THAT THERE WAS ANY INCREASE IN DISABILITY RESULTING FROM THE
WINTER-TIME FALL ON THE ICE, THE BOARD CONCLUDES CLAIMANT' S
DISABILITY DOES EQUAL, 48 DEGREES OR 15 PERCENT OF THE MAXIMUM
ALLOWABLE FOR UNSCHEDULED DISABILITY,

THE BOARD THEREFORE CONCLUDES THE HEARING OFFICER'S ORDER
SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 26, 1973, IS
AFFIRMED,

WCB CASE NO, 73—1817 DECEMBER 20, 1973

ROBERT WRIGHT, cLaimanT
POZZ1, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

ON NOVEMBER 14, 1973, THE BOARD ISSUED AN ORDER TO SHOW
CAUSE WHY CLAIMANT'S REQUEST FOR REVIEW SHOULD NOT BE DISMISSED
FOR LACK OF TIMELY FILING,

THE TIME WITHIN WHICH TO SHOwW CAUSE HAS NOw EXPIRED, NO

GOOD CAUSE HAVING BEEN SHOWN, THE CLAIMANT'S REQUEST FOR REVIEW
SHOULD BE, AND IT IS HEREBY, DISMISSED,
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WCB CASE NO, 72—1521 DECEMBER 21, 1973

JAMES PIETILA, cLaivanT

ANDERSON, FULTON, LAVIS AND VAN THIEL,
cLAIMANTES ATTYS.

DEZENDORF, SPEARS, LUBERSKY AND
CAMPBELL, DEFENSE ATTYS,

THE ABOVE ENTITLED MATTER INVOLVES JAMES PIETILLA, AN EMPLOYEE
OF PACIFIC MOTOR TRUCKING COMPANY, WHO SUSTAINED AN INDUSTRIAL
INJURY AND WAS AWARDED PERMANENT PARTIAL DISABILITY OF 40 PERCENT
(54 DEGREES) L.OSS OF THE LEFT FOOT AND 45 PERCENT (60,75 DEGREES)
LOSS OF RIGHT FOOT BY THE DETERMINATION ORDER, FOLLOWING A
HE ARING THE HEARING OFFICER AWARDED THE CLAIMANT PERMANENT TOTAL
DISABILITY AND ‘THE EMPLOYER HAS FILED A REQUEST FOR BOARD REVIEW,

THE CLAIMANT, BY THE DULY APPOINTED GUARDIAN OF THE PERSON
AND ESTATE, THE CLAIMANTY.S WIFE AND HIS ATTORNEY AND THE EMPLOYER,
PACIFIC MOTOR TRUCKING COMPANY, BY AND THROUGH THEIR ATTORNEY,'
ROBERT E,! MALONEY, HAVE FILED WITH THE BOARD A STIPULATION AND
JOINT PETITION FOR 'SETTLEMENT REQUESTING THE BOARD TO APPROVE
A SETTLEMENT OF TWENTY THOUSAND DOLLARS AS TOTAL COMPENSATION
AND IN FULL AND FINAL SETTLEMENT BETWEEN PACIFIC MOTOR TRUCKING
COMPANY AND JAMES PIETILA, THE CLAIMANT,

THE STIPULATION SPECIFICALLY PROVIDES THAT CLAIMANT HAS A
PERMANENT TOTAL DISABILITY AND IS AGREED TO BY BOTH PARTIES,

ORrs 656,236 (1) PROVIDES SPECIFICALLY THAT NO RELEASE BY A
WORKMAN OR HIS BENEFICIARY OF ANY RIGHTS UNDER ORS 656,001 TO
656,794 1S VALID,

Ors 6564,289(4) PROVIDES A POSSIBLE EXCEPTION BUT ONLY WHERE
THERE IS A BONA FIDE DISPUTE OVER COMPENSATION OF A CLAIM, IN
THIS CASE THERE IS NO DISPUTE OVER THE COMPENSABILITY OF THIS
CLAIM, THE BOARD THEREFORE CONCLUDES THAT THIS EXCEPTION TO
ORS 6564236 WOULD NOT APPLY,

Ors 656 e230(1) 1S THE ONLY REFERENCE IN THE STATUTE REGARDING
LUMP SUM ACCELERATION OF A PERMANENT TOTAL DISABILITY, THIS
ONLY APPLIES IN THE CASE OF A NONRESIDENT OF THIS STATE FOR A
PERIOD OF TWO YEARS, IT IS OBVIOUS THE CLAIMANT DOES NOT COME
UNDER THIS PROVISION, LUMP SUM SETTLEMENTS OF PERMANENT TOTAL
DISABILITY AWARDS EXCEPT FOR THIS NONRESIDENT EXCEPTION IS THERE=—-
FORE PROHIBITED,

AF'TER FULL CONSIDERATION AND REVIEW OF THE MATTER THE BOARD
HEREBY DENIES THE JOINT PETITION FOR SETTLEMENT,
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WCB CASE NO, 73—1036 DECEMBER 26, 1973

MILORED NUTINI, craimanT
RASK, HEFFERIN AND CARTER, |
CLAIMANT'S ATTYS,' )

DEPARTMENT OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT -

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS AN INCREASE IN PERMANENT DISABILITY FROM
THE 50 PERCENT (169 DEGREES) PERMANENT PARTIAL UNSCHEDULED LOW
BACK DISABILITY AWARDED BY THE HEARING OFFJCER TO PERMANENT TOTAL
DISABILITY,

CL.AIMANT. A 35 YEAR OLD MEAT WRAPPER, SUSTAINED A LOW BACK
INJURY IN DECEMBER, 1969,

AFTER A PERIOD OF CONSERVATIVE TREATMENT, SHE UNDERWENT A
LLUMBAR LAMINECTOMY AND A TWO LEVEL FUSION, THE FUSION FAILED TO
PROPERLY UNITE AND CLAIMANT HAS BEEN LEFT WITH SIGNIFICANT PHYSICAL
DISABILITY, CLAIMANT PERCEIVES HER RESIDUAL DISABILITY AS RENDERING
HER PERMANE NTLY AND TOTALLY DISABLED, WITH THIS CONVICTION, SHE
HAS REFUSED TO TRY RETURNING TO WORK AND SEEKS COMPENSATION
INSTEAD,

LIL'(E THE HEARING OFFICER, THE BOARD 1S CONVINCED CLAIMANT'S
REMAINING ABILITIES AND APTITUDES ARE SUCH THAT SHE IS NOT PERMANENTLY
AND TOTALLY DISABLED OR EVEN IN THE "YobD-LOT'Y CATEGORY, HER
EARNING CAPACITY HAS BEEN SIGNIFICANTLY IMPAIRED HOWEVER, AND
SHE IS ENTITLED TO ASSISTANCE WITH VOCATIONAL REHABILITATION IF,

AND WHEN, SHE DECIDES TO MAKE USE OF 1T, CONSIDERING HER INTELLIGENCE,
HER LATENT APTITUDES AND HER RESIDUAL PHYSICAL ABILITIES, THE

BOARD CONCLUDES THE ALLOWANGE OF 160 DEGREES BY THE HEARING

OFFICER FAIRLY AND ADEQUATELY COMPENSATES CLAIMANT .AND HIS ORDER
SHOULD BE AFFIRMED, ’

ORDER .

THE ORDER OF THE HE ARING OFFICER DATED JULY 26, 1973 IS
AFFIRMED,

SAIF CLAIM NO, A 265862 DECEMBER 26, 1973

KENNETH MURRELL, crLaimanT

STATE ACCIDENT INSURANCE FUND, DEFENSE ATTY,

THIS 'CLAIMANT HAS REQUESTED BOARD'S OWN MOTION CONSIDERATION
OF HIS CLAIM INVOLVING A LOGGING ACCIDENT OF OCTOBER 23, 13951, WHICH
"SUPERIMPOSED INJURIES ON A CONGENITALLY DEFORMED CERVICAL "AND
UPPER DORSAL-SPINE,
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ON MARCH 3, 1952 HIS CLAIM WAS CLOSED WITH AN UNSCHEDULED
PERMANENT PARTIAL DISABILITY AWARD OF 35 PERCENT AND HE WAS
ADVISED NOT TO RETURN TO LOGGING, IN 1963 CLAIMANT'S CLAIM WAS
VOLUNTARILY REOPENED BY THE STATE INDUSTRIAL ACCIDENT COMMISSION
FOR ADDITIONAL TREATMENT AND RECLOSED IN FEBRUARY, 1964, AFTER
IT WAS APPARENTLY DECIDED THE TREATMENTS BEING GIVEN WERE FOR
THE RESULTS OF NATURAL DEGENERATIVE PROCESSES AFFECTING THE
SPINE,

lN 1967 CLAIMANT AGAIN SOUGHT TREATMENT WHICH WAS DENIED
BY THE THEN STATE COMPENSATION DEPARTMENT, CLAIMANT THEN SOUGHT
BOARD%S OWN MOTION INTERCESSION, ON JANUARY 30, 1968 THE BOARD
ADVISED CLAIMANT IT COULD FIND NO JUSTIFICATION FOR ORDERING HIS
CLAIM REOPENED,

In 1971, DR, JOEL SERES PERFORMED SURGERIES TO CLAIMANT"-S
LUMBAR AND CERVICAL SPINE WHICH HE FEELS ARE, WITHIN A REASONABLE
MEDICAL. RPOBABILITY, RELATED TO CLAIMANT %S ACCIDENT OF 1951 .

IN DECEMBER 1971 CLAIMANT ASKED THE STATE ACCIDENT INSURANCE
FUND ( THE SUCCESSOR TO THE STATE COMPENSATION DEPARTMENT WHICH
IN TURN HAD SUCCEEDED THE STATE INDUSTRIAL ACCIDENT COMMISSION AS
TO THE INSURING FUNCTIONS OF THE OLD STATE INDUSTRIAL ACCIDENT
COMMISSION) FOR FURTHER COMPENSATION BUT WAS AGAIN REFUSED
BENEFITS: THE REFUSAL WAS BASED ON A LACK OF AGGRAVATION RIGHTS
AND INADEQUACY OF THE MEDICAL INFORMATION,

UpON RECEIPT OF THE CLAIMANT'S MOST RECENT REQUEST TO THE
BOARD FOR OWN MOTION RELIEF, THE BOARD, THROUGH ITS MEDICAL
DIRECTOR, CONTACTED DR, SERES, CLAIMANT%S TREATING SURGEON,

DR, SERES IS OF THE OPINION THAT CLAIMANTY>S PRESENT DIFFICULTIES
ARE CAUSALLY RELATED TO THE OCTOBER. 1951 INJURY, FINDINGS WHICH
HE ATTRIBUTED TO THAT INJURY LED HIM TO PERFORM THE SURGERIES FOR
WHICH CLAIMANT NOW SEEKS COMPENSATION,

WE CONCLUDE THAT THE UNFORTUNATE CIRCUMSTAN CE CLAIMANT HAS
BEEN PLACED IN BY REASON OF HIS INDUSTRIAL. INJURY ENTITLES CLAIMANT
TO THE OWN MOTION RELIEF HE HAS REGQUESTED,

ORDER

THE STATE ACCIDENT INSURANCE FUND IS HEREBY ORDERED TO PAY
THE COST OF CLAIMANT">S MEDICAL AND HOSPITAL COSTS ASSOCIATED
WITH THE CERVICAL AND LUMBAR SURGERIES PERFORMED BY DR, JOEL SERES,

NOTICE OF APPEAL

PUrRSUANT TO ORS 656,278 =

THE CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW OR APPEAL ON
THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION,

THE STATE ACCIDENT INSURANCE FUND MAY REQUEST A HEARING ON
THIS ORDER,

THiS ORDER IS FINAL UNLESS WITHIN 30 DAYS FROM THE DATE HEREOF
THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING
A HEARING,
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WCB CASE NO, 73—1869 DECEMBER 26, 1973

CALVIN E, MALES, crLaIiMANT
PETERSON, CHAIVOE AND PETERSON,
CLAIMANT'S ATTYS, :

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewebo BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT REQUESTS AN INCREASE FROM THE PERMANENT PARTIAL
DISABILITY OF 5 PERCENT FOR UNSCHEDULED L.OW BACK DISABILITY AWARDED
BY THE DETERMINATION ORDER AND AFFIRMED BY THE HEARING OFFICER,

CLAIMANT WAS INJURED ON DECEMBER 20, 1972 WHEN HIT IN THE
BACK BY A ROLL OF PAPER WHILE WORKING AT CROWN-ZELLERBACH PAPER
MILL, HE SAW DR, HICKMAN THE NEXT DAY WHO ADVISED A FEW DAYS
REST AND OBSERVED MINIMAL PHYSICAL FINDINGS, CLAIMANT RETURNED
TO THE DOCTOR IN ABOUT A WEEK AND BECAUSE OF CLAIMANT'S SUBJECTIVE
COMPLAINTS WHICH WERE INCONSISTENT OR NOT RELATED TO THE PHYSICAL
FINDINGS, THE DOCTOR PUT THE CLAIMANT IN A HOSPITAL FOR TRACTION
AND CONSERVATIVE TREATMENT, WHILE HOSPITALIZED FOR ABOUT TWO
WEEKS HE WAS EXAMINED BY ANOTHER DOCTOR WHO ALSO FOUND MINIMAL
PHYSICAL. PROBLEMS, ON NUMEROUS SUBSEQUENT VISITS TO DOCTORS,

THE CLAI'MANT REPEATED HIS SUBJECTIVE COMPLAINTS BUT THE DOCTORS
FOUND NO OBJECTIVE DISABILITY,

THE MEDICAL REPORTS WHICH MAY, IN MINOR DETAIL, SEEM INCON=
SISTENTy, GENERALLY RECITE SUBJECTIVE COMPLAINTS OF THE CLAIMANT
WITH NO OBJECTIVE FINDINGS AND ADVICE OF THE TREATING DOCTOR THAT
THE CLAIMANT SHOULD RETURN TO WORK,

IT 1s DIFFICULT, EVEN WITH THE TRANSCRIPT AVAILABLE, TO
RECONCILE THE TESTIMONY OF THE CLAIMANT IN RESPECT TO THE CHRONO-
LOGICAL EVENTS AND THE CLAIMANT' S ALLEGED ILLS, WITH THE MEDICAL
REPORTS,

- CLAIMANT HAS THE BURDEN OF PRESENTING EVIDENCE TO ESTABLISH

‘HIS GONTENTIONS, IF THE EVIDENCE IS UNCERTAIN, INDEFINITE AND
CONFUSING:, THE-CLAIMANT HAS NOT SUSTAINED HIS BURDREN OF PROOF,
CLAIMANT'S BRIEF ASSERTS THAT MEDICAL REPORTS ARE CLEAR IN MEANING,
THIS IS NOT SO PARTICULARLY WHEN THE REPORTS ARE READ IN CONJUNCTION
WITH CLAIMANT' S TESTIMONY, THE SIGNIFICANT REACTION TO THE EVIDENCE
IS THAT THE CLAIMANT IS NOT CREDIBLE,

DesPiTE CLAIMANT'YS CRITICISM OF THE HEARING OFFICER'S ORDER,

THE ORDER DOES CORRECTLY REFLECT THE RECORD IN THIS REGARD AND IT
IS AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 30, 1973 IS
AFFIRMED, .
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WCB CASE NO, 73—819 JANUARY 2, 1974

WALTER BUCKLEY, cLaimanT
POZZ1y WILSON AND ATCHISON
CLAIMANT' S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,

o

A HEARING WAS HELD IN PORTLAND ON DECEMBER 27, 1973, PRESENT
WERE THE CLAIMANT%-S ATTORNEY, DON ATCHISON OF POZZl, WILSON AND
ATCHISON AND REPRESENTING THE EMPLOYER THROUGH THE STATE ACCIDENT
INSURANCE FUND, CLAYTON HESS, THE CLAIMANT WAS NOT PRESENT,

BY OPINION AND ORDER OF JUNE 15, 1973 1 HAD AWARDED TO CLAIMANT
PERMANE NT PARTIAL DISABILITY, UNSCHEDULED, LOW BACK, OF 240 DEGREES,
AN INCREASE OF 128 DEGREES OVER THAT PREVIOUSLY AWARDED, CLAIMANT
APPEALED THIS OPINION AND ORDER TO THE WORKMEN'S COMPENSATION
BOARD, WHICH, BY ORDER OF REMAND DATED JULY 19, 1973 REMANDED
THE CASE TO ME '!FOR CONSIDERATION OF DR, KIMBERLEY'S REPORT AND
SUCH ADDITIONAL EVIDENCE IN RESPECT THERETO THAT MAY BE APPROPRIATE'',
THIS HEARING WAS HELD PURSUANT TO THIS ORDER OF REMAND,

THE FOREGOING REPORT OF DR, KIMBERLEY, DATED JUNE 26, 1973,
WAS ADMITTED INTO EVIDENCE AS CLAIMANT'S EXHIBIT 1, THE ATTORNEYS
BOTH STATED THEY DID NOT WISH TO OFFER ANY ADDITIONAL EVIDENCE,

CLAIMANT HAS BEEN RECEIVING PALLIATIVE OR SUPPORTIVE TREATMENT
FROM DR, MCGREGOR CHURCH, BOTH ATTORNEYS AGREED THAT A REPORT FROM
DR, CHURCH WOULD NOT BE HELPFUL,

| HAVE REVIEWED ALL OF THE EVIDENCE HEREIN INCLUDING THE ADDI~
TIONAL REPORT FROM DR, KIMBERLEY (CLAIMANT'S EXHIBIT 1), THE
ADDITIONAL EVIDENCE WOULD NOT INDICATE ANY CHANGE IN THE FINDINGS
AND CONCLUSIONS IN MY PREVIOUS OPINION AND ORDER,

lT IS ACCORDINGLY ORDERED THAT DEFENDANT PAY TO CLAIMANT AND
CLAIMANT'S ATTORNEYS THE AWARD AS SET FORTH IN THE FOREGOING OPINION
AND ORDER OF JUNE 15, 1973,

WCB CASE NO, 73—706 JANUARY 4, 1974

JEWELL HARLOW, crLaimanT

BURTON J, FALLGREN, CLAIMANT'S ATTY,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS AN INCREASE IN THE 48 DEGREES FOR UNSCHEDULED
LOW BACK DISABILITY AWARDED BY THE DETERMINATION ORDER AND
AFFIRMED BY THE HEARING OFFICER,



CL.AIMANT. A 42 YEAR OLD ROUTE SALESWOMAN WHO HAD A LONG
HISTORY OF BACK PROBLEMS AND ACCIDENTS, SLIPPED AND FELL SEPTEMBER
16y 1970 SUSTAINING A LOW BACK INJURY, EXAMINATIONS BY NUMEROUS
SPECIALISTS AGREE THAT THE OBJECTIVE FINDINGS OF THE BACK INJURY
ATTRIBUTABLE TO THIS INJURY ARE MINIMAL, CLAIMANT HAS SUBJECTIVE
COMPLAINTS WHICH FAR EXCEED THE OBJECTIVE FINDINGS, THE EXPERT
MEDICAL OPINIONS STATE SHE COULD RETURN TO THE WORK SHE WAS DOING
AT THE TIME OF THE INDUSTRIAL INJURY IF SHE WANTED TO, THE CLAIMANT
INSISTS ON FURTHER SURGERY WHICH NONE OF THE MEDICAL EXPERTS RECOMMEND
OR FIND APPROPRIATE, THE CLAIMANT REJECTS PSYCHOLOGICAL COUNSELING
WHICH THE MEDICAL EXPERTS STRONGLY RECOMMEND,

THE BOARD CONCURS WITH THE FINDINGS AND ORDER OF THE HEARING
OFFICER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 26, 1973 IS
AFFIRMED,

WCB CASE NO, 73—990 JANUARY 4, 1974

RONDALL MADEN, craimanT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS AN INCREASE IN THE HEARING OFFICER' S AWARD
OF 40 PERCENT UNSCHEDULED DISABILITY AND 10 PERCENT SCHEDULED LEFT
LEG DISABILITY,

THlS 38 YEAR OLD, 300 POUND CLAIMANT RECEIVED A LOW BACK INJURY
AND HAS RECEIVED SURGERY ON HIS BACK, THE ATTENDING PHYSICIAN
STATES THAT LOSS OF WEIGHT ]IS ABSOLUTELY ESSENTIAL FOR ANY REAL
RECOVERY OF CLAIMANT'S CONDITION, CLAIMANT HAS GAINED APPROXIMATELY
50 POUNDS SINCE THE ACCIDENT,

CLAIMANT' S TREATING DOCTOR STATES THAT CLAIMANT CANNOT RETURN
TO HIS TRUCK DRIVING WORK AND RECOMMENDS RETRAINING, CLAIMANT HAS
NOT MADE ANY SUBSTANTIAL EFFORT AT RETRAINING AND, IN FACT, HAD
NOT COMMENCED TRAINING WHICH WAS ARRANGED AT CHEMEKETA COMMUNITY
COLLEGE,

CLAIMANT' S MOTIVATION TO LOSE WEIGHT AND TO RETRAIN APPEAR
POOR, THE CLAIMANT IS URGED TO AVAIL HIMSELF OF THE SERVICES OF
THE DEPARTMENT OF VOCATIONAL REHABILITATION,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 1, 1973 IS
AFFIRMED,



WCB CASE NO, 73—1463 JANUARY 4, 1974

WILDA J, MCCLOSKEY, crLaimanT
ANDERSON) FULTON, LAVIS AND VAN THIEL,
CLAIMANT'S ATTYS, _
SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER'S ORDER WHICH
AFFIRMED A DETERMINATION ORDER MAKING NO AWARD FOR PERMANENT
PARTIAL DISABILITY,

CLAI MANT IS A 47 YEAR OLD LADY EMPLOYED AS A BARTENDER BY THE
FRATERNAL ORDER OF EAGLES, ON AUGUST 20, 1972, SHE SLIPPED AND
FELL WITH A POT OF HOT WATER AND SUFFERED SECOND AND THIRD DEGREE
BURNS, SHE RETURNED TO FULL~-TIME EMPLOYMENT DECEMBER 7, 1972,

CLAIMANT CONTENDS SHE IS ENTITLED TO AN AWARD OF PERMANENT
PARTIAL DISABILITY, CLAIMANT'S TESTIMONY REFLECTS NO LOSS OF
EARNING CAPACITY AND THE MEDICAL REPORTS SHOW NO PHYSICAL IMPAIRMENT,
SINCE THERE IS NO PHYSICAL IMPAIRMENT AND NO LOSS OF EARNING CAPACITY,
THE BOARD AFFIRMS THE ORDER OF THE HE ARING OFFICER,

ORDER -

THE ORDER OF THE HEARING OFFICER DATED JULY 31, 1973 1S HEREBY
AFFIRMED, -

WCB CASE NO, 73—553 JANUARY 4, 1974

R, SCOTT MARTIN, cLaimanT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS AN INCREASE IN THE PERMANENT PARTIAL DlS:-‘
ABILITY AWARD OF 5§ PERCENT MADE BY THE DETERMINATION ORDER AND
AFFIRMED BY THE HEARING OFFICER,

CLAIMANT 1S A 19 YEAR OLD, SINGLE MAN WITH BRIEF WORK HISTORY,
ESSENTIALLY MANUAL LABOR, CLAIMANT STATES HE HAS NO INTEREST IN
HIGHER EDUCATION AND WHEN ENCOURAGED TO PURSUE THIS, DEMONSTRATED
HIS LACK OF INTEREST BY NOT COMPLETING COURSES AT COMMUNITY COLLEGE,
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CLAIMANT RECEIVED A LUMBOSACRAL STRAIN WITH NERVE ROOT
INVOLVEMENT AND THE ATTENDING DOCTOR RECOMMENDED CLAIMANTY.S
ACTIVITIES BE LIMITED TO EXCLUDE ANY PROLONGED SITTING, STANDING,
BENDING, STOOPING, RUNNING, JUMPING OR LIFTING,

ReEGARDLESS OF CLAIMANT" S LACK OF MOTIVATION FOR HIGHER EDUCA—
TION OR RETRAINING AT THIS TIME, THE BOARD IS PERSUADED THAT THE
CLAIMANT DOES HAVE A LOSS OF FUNCTION AND AN IMPAIRMENT OF WAGE
EARNING CAPACITY IN THE LABORING FIELD, THE LONG TERM PROGNOSIS
OF THIS BACK INJURY APPEARS FAVORABLE IN THAT SOME IMPROVEMENT HAS
BEEN NOTED,

Uron pbe NOvo REVIEW OF THE ENTIRE RECORD, THE BOARD IS PERSUADED
THAT CLAIMANT HAS SUSTAINED 15 PERCENT OF THE MAXIMUM ALLOWABLE
UNSCHEDULED LOW BACK PERMANENT PARTIAL DISABILITY,

ORDER

CLAIMANT IS AWARDED A TOTAL OF 15 PERCENT (48 DEGREES) OF THE
MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED LOW BACK PERMANENT
PARTIAL DISABILITY, THIS IS AN INCREASE OF 10 PERCENT (32 DEGREES)
OF THAT AWARDED BY THE HEARING OFFICER,

COUNSEL. FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF THE
INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD AND PAYABLE
FROM SAID AWARD WHICH SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 73—49 JANUARY 4, 1974

DELMAR D, KIMBRO, crLaimanT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

By owN MOTION ORDER DATED AUGUST 24, 1972 THE WORKMEN'S
COMPENSATION BOARD ORDERED THE EMPLOYER, JONES VENEER AND
PLYWOOD COMPANY, TO REOPEN CLAIMANT'S CLAIM OF MAY 27, 1966.AND
PROVIDE HIM WITH MEDICAL CARE AND COMPENSATION WARRANTED,

ON ORCTOBER 30, 1972 CLAIMANT SUSTAINED ANOTHER BACK INJURY
WHILE WORKING FOR JIM BANKS TRUCKING WHO WAS INSURED BY THE
STATE ACCIDENT INSURANCE FUND, THIS CLAIM WAS DENIED BY THE
STATE ACCIDENT INSURANCE FUND, AFTER A HEARING THE HEARING OFFICER
ISSUED THE ORDER OF OCTOBER 29, 1973 ORDERING THE STATE ACCIDENT
INSURANCE FUND TO ACCEPT CLAIMANT'S CLAIM OF OCTOBER 30, 1972 AS
A NEW INJURY CHARGEABLE AGAINST JIM BANKS TRUCKING AND THE STATE
ACCIDENT INSURANCE FUND AND FURTHER THAT THE INCIDENT OF OCTOBER
30, 1972 WAS NOT AN AGGRAVATION OF THE MAY, 1966 INJURY CHARGEABLE
TO GEORGIA~PACIFIC CORPORATION,

BY MEMORANDUM OPINION DATED OCTOBER 29, 1973 A COPY OF WHICH
IS ATTACHED HERETO AND INCORPORATED HEREIN, THE HEARING OFFICER
FOUND THAT THE CLAIMANT'S CONDITION WAS STATIONARY AS OF OCTOBER
29, 1972 AND THAT CLAIMANTYS PERMANENT PARTIAL DISABILITY AT THAT
TIME DID NOT EXCEED THE PRIOR AWARD TO CLAIMANT ARISING OUT OF THE
MAY, 1966 ACCIDENT CHARGEABLE TO GEORGIA~PACIFIC CORPORATION,
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THE BOARD ADOPTS THE HEARING OFFICER'S OPINION OF OCTOBER
29, 1973 AND THE HEARING OFFICER'S MEMORANDUM OPINION DATED
OCTOBER 29, 1973,

ORDER

lT IS THEREFORE ORDERED THAT THE OWN MOTION REOPENING OF
CLAIMANTY S CLAIM OF MAY 27, 1966 AGAINST THE EMPLOYER, JONES
VENEER AND PLYWOOD COMPANY IS TERMINATED OCTOBER 29, 1972 AND
THAT THIS CLAIM BE CLLOSED OCTOBER 29, 1972 WITH NO FURTHER AWARD
OF PERMANENT PARTIAL DISABILITY,

NO NOTICE OF APPEAL IS DEEMED APPLICABLE,

WCB CASE NO, 72—3115 JANUARY 4, 1974

DAVID MICHAEL JONES, cLaimanT
STERLING WILLIVER, CLAIMANT'S ATTY,
GRAY, FANCHER, HOLMES AND HURLEY,
DEFENSE ATTYS, '

CLAIMANT SUSTAINED A CCMPENSARLE INJURY JANUARY 12, 1971 AND
WAS AWARDED 5 PERCENT EQUAL TO 16 DEGREES PERMANENT PARTIAL DIS-—
ABILITY FOR UNSCHEDULED LOW BACK DISABILITY BY DETERMINATION ORDER
WHICH WAS AFFIRMED BY THE HE ARING OFFICER'S ORDER DATED JUNE 21 .
1973, CLAIMANT REQUESTED BOARD REVIEW,

CLAIMANT AND THE EMPLOYER HAVE SURBMITTED A JOINT PETITION FOR
SETTLEMENT REQUESTING THE BOARD TO APPROVE THE SETTLEMENT PURSUANT
TO ORS 656,289 (4)

ORs 656,289(4) STATES '"VIN ANY CASE WHERE THERE 1S A BONA FIDE
DISPUTE OVER COMPENSABILITY OF A CLAIM, THE PARTIES MAY, WITH THE
APPROVAL OF A HEARING OFFICER, THE BOARD OR THE COURT, BY AGREEME NT
MAKE SUCH DISPOSITION OF THE CLAIM AS IS CONSIDERED REASONABLE, '’

IN THIS CASE THERE IS NO DISPUTE OVER COMPENSABILITY, ‘THE ONLY
DISPUTE IS OVER THE EXTENT OF DISABILITY,

THE BOARD THEREFORE FINDS THE JOINT PETITION FOR SETTLEMENT
TO BE NOT WELL TAKEN SINCE A RELEASE OF THE EMPLOYER FROM ALL

FURTHER CLAIMS OR BENEFITS UNDER THE WORKMEN'S COMPENSATION LAW
VIOLATES THE PROVISIONS OF ORS 656 4236 4

ORDER

THE JOINT PETITION FOR SETTLEMENT IS HEREBY DENIED,
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WCB CASE NO, 73—855 JANUARY 4, 1974

THOMAS D, TAYLOR, crLaimanT
FRANKLIN, BENNETT, OFELT, DES BRISAY AND
JOLLES, CLAIMANT%S ATTYS,

DEPARTMENT OF JUSTICE,. DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT WAS AWARDED TEMPORARY TOTAL DISABILITY AND TEMPORARY
PARTIAL DISABILITY ONLY BY THE DETERMINATION ORDER WHICH WAS
AFFIRMED BY THE HE ARING OFFICER’S ORDER, CLAIMANT REQUESTS BOARD
REVIEW REQUESTING AN AWARD OF PERMANENT PARTIAL DISABILITY,

A REVIEW OF ALL OF THE MEDICAL EVIDENCE IN THE RECORD PERSUADES
THE BOARD THAT NO PERMANENT IMPAIRMENT HAS BEEN PROVED, THE
TESTIMONY AND EVIDENCE COMPARING THE EARNINGS OF THE CLAIMANT
BEFORE THE ACCIDENT AND AFTER THE ACCIDENT MAY SHOW A LOSS OF
EARNINGS BUT DO NOT PROVE A LOSS OF EARNING CAPACITY,

THE BOARD CONCURS WITH THE FINDING OF THE HE ARING OFFICER THAT
NO CAUSAL RELATIONSHIP BETWEEN CLAIMANT' S REDUCED EARNINGS AND
HIS INDUSTRIAL INJURY HAS BEEN PROVED,

h ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 22, 1973 IS
AFFIRMED,

WCB CASE NO, 73-—371 JANUARY 4, 1974

ANTHONY C, CRISTOFARO, cLaimAaNT
RICHARDSO N AND MURPHY, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVERSAL OF THE
HEARING OFFICER'S FINDING AND ORDER THAT CLAIMANT'S MYOCARDIAL
INFARCTION WAS RELATED TO CLAIMANT'S WORK EFFORTS,

THE BOARD FINDS THE TESTIMONY AND REPORTS OF DR, GRISWOLD

AND DR, HICKMAN PERSUASIVE AND THEREFORE AFFIRMS THE FINDINGS AND
THE ORDER OF THE HEARING OFFICER,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED JULY 17, 1973 IS AFFIRMED,
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CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 73—961 JANUARY 7, 1974

ARTHUR CAUSEY, cLAIMANT

MYRICK, COULTER, SEAGRAVES AND NEALY,
CLAIMANT'S ATTYS,

KEITH SKELTON, DEFENSE ATTY,

REQUEST FOR REVIEW BY EMPLOYER

ReEViIEWED BY COMMISSIONERS WIL.SON AND MOORE,

EMPLOYER REQUESTS A DECREASE IN THE PERMANENT PARTIAL DIS=—
ABILITY AWARD OF 60 PERCENT (192 DEGREES) UNSCHEDULED PERMANENT
PARTIAL DISABILITY ORDERED BY THE HEARING OFFICER,

THE CLAIMANT, A 50 YEAR OLD SAWMILL WORKER, SLIPPED AND
FELL INJURING HIS LEFT HIP AND LOW BACK IN JULY, 1971, HE RETURNED
TO WORK IN SEPTEMBER, 1971 AND WORKED FOR FIVE OR SIX MONTHS, HE
HAS RECEIVED CONSERVATIVE TREATMENT ONLY FOR HIS BACK AND NECK
COMPLAINTS,

THE BACK EVALUATION CLINIC RATES HIS DISABILITY AS " "MILDLY
MODERATE'' AND STATES THERE APPEARS TO BE NO REASON WHY THIS
PATIENT COULD NOT WORK BUT THAT HE SHOULD PROBABLY NOT RETURN TO
H1S FORMER OCCUPATION, VOCATIONAL REHABILITATION REPORTS THE
IMPRESSION THAT THIS MAN DOES NOT WANT TO GO BACK TO WORK, HIS
PREACCIDENT GAINFUL EMPLOYMENT RECORD REFLECTS MINIMAL WAGES
EARNED, THE WORKMEN'S COMPENSATION MONTHLY BENEFITS AND HIS
INSURANCE COVERAGES WHICH PAY HIS MONTHLY PAYMENTS ON HIS VEHICLE
AND MOBILE HOME MAY INFLUENCE HIS LACK OF MOTIVATION TO WORK,

THE MEDICAL REPORTS SHOWING MODERATE PHYSICAL DISABILITY
COINCIDE WITH THE CLAIMANT'S REGULAR BOWLING TWICE A WEEK WITH
AN AVERAGE IN THE 170's,

THE CLAIMANT SHOULD BE ENCOURAGED TO OBTAIN ASSISTANCE FROM
THE DISABILITY PREVENTION DIVISION AND VOCATIONAL REHABILITATION,
THIS CAN ONLY REALLY BE EFFECTIVE IF HIS MOTIVATION TO RETURN TO
WORK 1S SUBSTANTIALLY IMPROVED,

THE BOARD, ON DE NOVO REVIEW, FINDS THE PERMANENT DISABILITY
TO BE EQUAL TO A TOTAL OF 30 PERCENT OR 96 DEGREES OF THE MAXIMUM

OF 320 DEGREES,
ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 18, 1973 WHICH
AWARDED AN ADDITIONAL 160 DEGREES RESULTING IN A TOTAL OF 192 DEGREES
FOR UNSCHEDULED PERMANENT PARTIAL DISABILITY IS MODIFIED BY REDUCING
THE PERMANENT PARTIAL DISABILITY AWARD TO A TOTAL OF 30 PERCENT
OR A TOTAL OF 96 DEGREES,

[N ALL OTHER RESPECTS THE ORDER OF THE HE ARING OFFICER IS AFFIRMED,
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WCB CASE NO, 71—-1263 JANUARY 7, 1974

TED O, DICKERSON, cLaimanT

MCCARTY AND SWINDELLS, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABRE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

'REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS AN INCREASE IN PERMANENT PARTIAL DISABILITY,
FURTHER MEDICAL CARE AND TREATMENT, FURTHER TIME LOSS COMPENSATION
AND PAYMENT OF PAST MEDICAL BILLS,

THE CLAIMANT, A 55 YEAR OLD SANITATION SUPERVISOR, RECEIVED A
LOW BACK INJURY JULY, 1966 FOR WHICH HE HAS HAD TWO SURGERIES, HE )
HAS OBTAINED HIS GED CERTIFICATE AND, THROUGH VOCATJONAL REHABILITATION,
HAS COMPLETED NEARLY TWO YEARS AT MOUNT HOOD COMMUNITY COLLEGE
IN RADIO TECHNOLOGY,

THE RECORD INDICATES THE CLAIMANT MAY BE POORLY MOTIVATED AND
PRONE TO EXAGGERATE, THE RECORD ALSO PERSUADES THE BOARD THAT
THERE 1S SOME REAL DISABILITY WHICH THE HEARING OFFICER HAS QUITE
ADEQUATELY COMPENSATED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 6, 1973 1S AFFIRMED,

WCB CASE NO, 72—3232 JANUARY 8, 1974

CLIFFORD MATHENY, cLaimaNnT
LUVAAS, COBB, RICHARDOS AND FRASER,
CLAIMANT' S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND ISSUED A PARTIAL DENIAL
REFUSING TO PAY FOR TREATMENT AFFORDED BY DR, DALROS SUBSEQUENT
TO SEPTEMBER 20, 1972, THE HEARING OFFICER AFFIRMED THIS DENIAL
AND CLAIMANT REQUESTS REVERSAL OF THE HEARING OFFICER REQUESTING
PAYMENT OF THE MEDICAL EXPENSE INCURRED IN THE TREATMENT RENDERED
BY DR, DAL ROS,

THE CLAIMANT, A 52 YEAR OLD EQUIPMENT OPERATOR, SUFFERED A
COMPENSABLE INJURY SEPTEMBER 7, 1971 TO HIS NECK, RIGHT SHOULDER,
ARM AND BACK, CLAIMANT WAS EXAMINED AND TREATED BY DOCTORS AND
SPECIALISTS AND CONTINUED WORK AS AN EQUIPMENT OPERATOR THROUGH
MAY OF 1972, DR, SERBU, A NEUROLOGIST, EXAMINED CLAIMANT IN

=78 —~




SEPTEMBER, 1972 AND FOUND NO PERMANENT FARTIAL DISABILITY AND
RECOMMENDED NO SPECIFIC FURTHER MEDICAL THERAPY AND FURTHER
THAT THE CLAIMANT SHOULD IMMEDIATELY GO BACK TO WORK,

SUBSEQUENT TO THE EXAMINATION BY NEUROLOGIST, PR, SERBU,
CLAIMANT CONSULTED CHIROPRACTOR DALROS WHO REPORTED THAT THE
CLAIMANT WILL BE SUSCEPTIBLE TO REOCCURRENCES OF HIS COMPLAINTS
BECAUSE OF ARTHRITIC CHANGES IN HIS CERVICAL REGION, DR, DALROS'
REPORT REFLECTS NUMEROUS PAST INJURIES AND SUBSEQUENT INJURIES
BUT DOES NOT CONNECT THE CLAIMANTY.S CONDITION OR THE TREATMENT
WITH THE INDUSTRIAL INJURY HEREIN INVOLVED,

THE BOARD CON CURS WITH THE FINDING OF THE HE ARING OFFICER THAT
ANY TREATMENT CLAIMANT MAY HAVE OBTAINED FROM DR, DALROS WAS
RELATED TO THE UNDERLYING NECK PROBLEM AND NOT TO THE INDUSTRIAL
INJURY,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED JUNE 8, 1973 IS AFFIRMED,

WCB CASE NO, 72—2545 JANUARY 8, 1974

DESSIE BAILEY, craimanT
MCMENAMIN, JONES, JOSEPH AND LANG,
CLAIMANT'S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,

ON DECEMBER 19, 1973 THE BOARD ENTERED AN ORDER AMENDING
AND SUPPLEMENTING ITS ORDER FILING THE FINDINGS OF THE MEDICAL,
BOARD OF REVIEW IN THE ABOVE ENTITLED CASE,

THE AMENDED PARAGRAPH INSERTED IN LIEU OF THE ORIGINAL READ =

**IN AID OF THE RECORD, THE BOARD NOTES THAT THE
MEDICAL BOARD OF REVIEW HAS, IN EFFECT, SET ASIDE THE
INCREASE IN SCHEDULED DISABILITY ALLOWED BY THE HEARING
OFFICER AND GRANTED AN UNSCHEDULED DISABILITY AWARD OF
25 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED
DISABILITY RESULTING FROM CLAIMANT"S OCCUPATIONAL

DISEASE CLAIM, -!

CLAIMANT' S ATTORNEY HAS POINTED OUT THAT A PART OF THAT
PARAGRAPH, DEALING WITH THE SCHEDULED DISABILITY ISSUE, CONTINUES
TO BE INCORRECT, THEREFORE THAT PARAGRAPH SHOULD BE DELETED
AND THE FOLLOWING PARAGRAPH SHOULD BE INSERTED IN LIEU THEREOF ~

**"IN AlID OF THE RECORD, THE BOARD NOTES THAT THE
MEDICAL BOARD OF REVIEW HAS SET ASIDE THE HEARING
OFFICER%S ALLOWANCE OF 30 DEGREES OF- A MAXIMUM OF
150 DEGREES FOR EACH FOREARM FOR A TOTAL OF 60 DEGREES
FOR SCHEDULED DISABILITY, IN LIEU THEREOF THE MEDICAL
BOARD OF REVIEW GRANTED CLAIMANT 15 DEGREES OF A
MAXIMUM OF 150 DEGREES FOR PARTIAL LOSS OF EACH HAND
FOR A TOTAL OF 30 DEGREES FOR SCHEDULED DISABILITY
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TOGETHER WITH AN AWARD OF 25 PERCENT OF THE MAXIMUM ALLOWABLE

FOR UNSCHEDULED DISABILITY RESULTING FROM CLAIMANT-S OCCUPATIONAL
Ty

DISEASE, |

THE ORDER OF DECEMBER 19, 1973 SHOULD REMAIN THE SAME IN
ALL OTHER RESPECTS,

IT 1s so orpDERED,

WCB CASE NO, 73—483 JANUARY 8, 1974

DANIEL E, ALLEE, cLaimanT
JACK, GOODWIN AND URBIGKEIT, CLAIMANT'S ATTYS,
MERLIN MILLER, DEFENSE ATTY,

THE ABOVE=ENTITLED MATTER WAS HERETOFORE THE SUBJECT OF
A HEARING INVOLVING THE EXTENT OF DISABILITY RESULTING FROM AN
ACCEPTED OCCUPATIONAL DISEASE CLAIM FOR CONTACT DERMATITIS
CONTRACTED IN THE COURSE OF EMPLOYMENT FOR SAFEWAY STORES, INC,
fN PORTLAND, OREGON,

ON MAY 30, 1973 AN ORDER OF THE HEARING OFFICER AWARDED
CERTAIN COMPENSATION FOR PERMANENT PARTIAL DISABILITY,

THE ORDER OF THE HEARING OFFICER WAS REJECTED BY THE EMPLOYER,
THEREBY CONSTITUTING AN APPEAL TO A MEDICAL BOARD OF REVIEW,

LEON F, RAY AND THOMAS S, SAUNDERS WAS APPOINTED ON OCTOBER 2, 1973,
THE MEDICAL BOARD OF REVIEW HAS NO PRESENTED ITS FINDINGS ALONG

WITH CERTAIN FURTHER RESPONSES RENDERED IN RESPONSE TO ADDITIONAL
CLARIFYING QUESTIONS PRESENTED AT THE REQUEST OF THE PARTIES, THE
FINDINGS AND CLARIFYING LETTERS ARE HEREBY ATTACHED AS EXHIBITS

A, By C AND D, THE BOARD NOTES DR, RAY FAILED TO RESPOND TO THE
BOARD-S LETTER OF NOVEMBER 21, 1973 BUT DID RESPOND TO THE

BOARD'S LETTER OF NOVEMBER 26, 1973,

A MEDICAL BOARD OF REVIEW CONSISTING OF DRSS, JOYLE O, DAHL., ‘

lN AlD OF THE RECORD, THE BOARD NOTES THAT THE MEDICAL BOARD
OF REVIEW HA3, IN EFFECT, AFFIRMED THE OPINION AND ORDER OF THE
HEARING OFFICER DATED MAY 30, 1973,

PURSUANT TO ORS 6564814 THE FINDINGS OF THE MEDICAL BOARD OF

REVIEW, TOGETHER WITH THE SUPPLEMENTAL LETTERS, ARE FILED AS
FINAL AS OF THE DATE OF THIS ORDER,
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WCB CASE NO, 73—1541 JANUARY 8, 1974

URSULA PHILLIPS, cLamvanT
WARDE H, ERWIN, CLAIMANT"-S ATTY,
MERLIN MILLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW CLAIMING THAT HER INDUSTRIAL
INJURY IS NOT MEDICALLY STATIONARY OR, IN THE ALTERNATIVE IF THE
CLAIMANT IS MEDICALLY STATIONARY, THAT SHE IS PERMANENTLY TOTALLY
DISABLED,

CLAlMANT, A 51 YEAR OLD CANNERY WORKER, RECEIVED BURNS TO
FINGERS ON HER RIGHT HAND WHILE HANDLING HOT BEANS JULY 31, 1970,
THE BURNS HEALED AND SHE WENT BACK TO WORK IN ABOUT A WEEK AND
THE CLAIM WAS CLOSED BY THE FIRST DETERMINATION ORDER AWARDING
3 DEGREES FOR PARTIAL LOSS OF THE RIGHT MIDDLE FINGER AND 2 DEGREES
FOR PARTIAL LOSS OF THE RIGHT RING FINGER,

ABOUT A YEAR LATER CLAIMANT CONSULTED A DOCTOR COMPLAINING
OF PROBLEMS WITH HER RIGHT HAND, THE DOCTOR DIAGNOSED THE PROBLEM
AS A CARPAL TUNNEL SYNDROME AND INDICATED THAT IT WAS NOT NECESSARILY
CAUSED BY THE BURN BUT THAT IT WAS INDUSTRIALLY RELATED, SINCE
THIS NEW CONDITION INVOLVED BASICALLY THE SAME AREA, THE CLAIMANT
AND THE EMPLOYER HANDLED THE TWO CONDITIONS UNDER THE ONE CLAIM
FILE ORIGINALLY FILED FOR THE BURN ON THE FINGERS OF JULY 31, 1970,

AFTER SURGERY FOR THE CARPAL TUNNEL SYNDROME AND FURTHER
TREATMENT THE CLAIM WAS AGAIN CLOSED BY DETERMINATION ORDER
AWARDING 10 PERCENT LOSS OF THE RIGHT FOREARM EQUAL TO 15 DEGREES,
IN LIEU OF AND NOT IN ADDITION TO THE FIRST DETERMINATION ORDER WHICH
WAS FOR THE BURNS TO THE FINGERS,

COUNSEL FOR THE CLAIMANT AND THE EMPLOYER HAVE SUBMITTED
COMPREHE NSIVE BRIEFS AND THE BOARD FINDS THAT ORAL ARGUMENT BY
COUNSEL ON THIS BOARD REVIEW WOULD BE MERELY CUMULATIVE,

AFTER CAREFUL REVIEW OF THE TRANSCRIPT OF THE HEARING AND OF
THE BRIEFS, THE BOARD FINDS THERE WAS NO STIPULATION THAT CLAIMANT".S
PRESENT COMPLAINTS ARE MEDICALLY RELATED TO THE INDUSTRIAL INJURIES,
WHETHER OR NOT CLAIMANTY.S PRESENT COMPLAINTS ARE RELATED TO THE
INDUSTRIAL INJURY IS, IN FACT, THE MATTER AT ISSUE BOTH AT THE
HE ARING AND ON BOARD REVIEW,

THE CLAIMANT HAD SUBSTANTIAL PSYCHOLOGICAL PROBLEMS BEFORE
THE INDUSTRIAL INJURY, THE CLAIMANT HAS SUBSTANTIAL PSYCHOLOGICAL
PROBLEMS NOW, THERE 'S SOME MEDICAL EVIDENCE THAT THE CLAIMANT
MAY HAVE A THORACIC OUTLET COMPRESSION, THE BOARD FINDS THERE IS
NO PERSUASIVE EVIDENCE EITHER IN THE MEDICAL REPORTS OR THE RECORD
THAT THESE CONDITIONS ARE CAUSALLY CONNECTED TO THE INDUSTRIAL
INJURY,

THE BOARD CONCURS WITH THE FINDINGS AND ORDER OF THE HEARING
OFFICER,
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ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 10, 1973
1S AFFIRMED,

WCB CASE NO,; 73—1426 JANUARY 8, 1974

HAROL.D B, BENGE, cLAIMANT '
PETERSON, GHAIVOE AND PETERSON,

CLAIMANT >S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT HAD A HEART ATTACK FEBRUARY 26, 1973, THE STATE
ACCIDENT INSURANCE FUND DENIED THE CLAIM, THE HEARING OFFICER
AFFIRMED THE DENIAL AND NOW THE CLAIMANT REQUESTS REVERSAL OF
THE HEARING OFFICERYS ORDER,

: CLAIMANT. A LONG HAUL. TRUCK DRIVER, HAULED A LOAD OF LUMBER
TO COLORADO AND A LOAD OF CORN HAD JUST BEEN LLOADED ON HIS TRUCK,
WHILE LIFTING A TARP OVER HIS HEAD ONTO THE TRUCK PREPARING TO
COVER THE LOAD, CLAIMANT HAD CHEST PAINS, AFTER RESTING ABOUT AN
HOUR HE WAS ABLE TO COMPLETE COVERING THE LLOAD WITH THE TARP,
CLAIMANT DID NOT FEEL GOOD FOR THE NEXT FEW HOURS BUT AFTER A
SHORT REST AND SLEEP FELT SOMEWHAT BETTER, HOWEVER, APPROXIMATELY
12 HOURS LATER CLAIMANT WAS TAKEN TO THE HOSPITAL BY AMBULANCE
APPARENTLY UNCONSCIOUS FROM THE EFFECTS OF A MYOCARDIAL INFARCTION,

THERE ARE SOME CONTRADICTIONS AND DISCREPANCIES IN THE
DRIVER®S LOG BOOK AND IN THE HISTORY AS REPORTED BY THE DOCTORS
IN THE INITIAL MEDICAL REPORTS AS OPPOSED TO THE SUBSEQUENT MEDICAL
REPORTS, THE BOARD DOES NOT CONSIDER THESE APPARENT DISCREPANCIES
AND CONTRADICTIONS TO BE SUCH AS WOULD IMPEACH THE CLAIMANT OR
REFLECT UNFAVORABLY ON HIS CREDIBILITY,

ON DE NOVO REVIEW, THE BOARD ]S PERSUADED THAT THE MYOCARDIAL
INFARCTION AROSE OUT OF AND IN THE SCOPE AND COURSE OF EMPLOYMENT,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 28, 1973
IS REVERSED AND THE CLAIM 1S REMANDED TO THE STATE ACCIDENT
INSURANCE FUND FOR PAYMENT OF WORKMEN%S COMPENSATION BENEFITS
AS PROVIDED BY LAW,

IT 1S FURTHER ORDERED THAT THE STATE ACCIDENT INSURANCE FUND
PAY CLAIMANTY>S ATTORNEYS THE SUM OF ONE THOUSAND DOLLARS FOR
THEIR SERVICES AT THE HEARING AND ON REVIEW REGARDING THE COMPENSA~
BILITY OF CLAIMANTYS CLAIM,
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WCB CASE NO, 73—1147 JANUARY 9, 1974

HAROLD STONER, crLAaIMANT
ANDERSON, FULTON, LAVIS AND VAN THIEL,
CLAIMANT-S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS AN INCREASE IN THE PERMANENT PARTIAL
DISABILITY AWARD AND A REVERSAL OF THE HEARING OFFICER'S ORDER
WHICH AFFJRMED THE PARTIAL DENIAL INVOLVING CLAIMANT'S LOWER
ABDOMINAL DISTRESS, '

CLAIMANT, A 41 YEAR OLD DUMP TRUCK DRIVER, RECEIVED INJURY
TO HIS NECK AND UPPER BACK AND LEFT WRIST WHEN A BOULDER WAS
DROPPED ON THE CAB OF HIS TRUCK CAUSING CLAIMANT'S HEAD TO STRIKE
THE TOP OF THE CAB AND HIS LLEFT HAND TO BE CAUGHT BETWEEN HIS
THIGH AND THE STEERING WHEEL, SOME FIlIVE OR SIX MONTHS THEREAFTER
CLAIMANT WAS TREATED FOR LOWER ABDOMINAL PAIN AND URINARY TRACT
DISTRESS,

REVIEW OF THE MEDICAL REPORTS REGARDING THE LOWER ABDOMINAL
PAIN AND URINARY TRACT DISTRESS PERSUADES THE BOARD THAT THERE IS
INSUFFICIENT EXPERT MEDICAL TESTIMONY TO SHOW A CAUSAL RELATIONSHIP
FOR THIS CONDITION TO THE INDUSTRIAL INJURY,

ON DE NOVO REVIEW, THE BOARD FINDS THAT THE AWARD OF
PERMANENT PARTIAL DISABILITY MADE BY THE HEARING OFFICER ADEQUATELY
COMPENSATES THE CLAIMANT,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 30, 1973 IS
AFFIRMED,

WCB CASE NO, 73—1324 JANUARY 9, 1974

WALTER REID, craimant .

DARRELL CORNELIUS, CLAIMANT'S ATTY,
MARMADUKE, ASCHENBRENNER, MERTEN AND
SALTVEIT, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CL.AIMANT REQUESTS REVERSAL OF THE HEARING OFFICER'S ORDER
HOLDING THAT CLAIMANT IS NOT ENTITLED TO RECEIVE BOTH PERMANENT
PARTIAL DISABILITY PAYMENTS AND TEMPORARY TOTAL DISABILITY PAYMENTS
AT THE SAME TIME UNDER THE FACTS OF THIS CASE,
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THE MATTER WAS SUBMITTED TO THE HE ARING OF FICER ON STIPULATED ‘
FACTS, THE OPINION AND ORDER OF THE HEARING OFFICER CLEARLY STATE
THE FACTS AND THE FINDINGS,

THE BOARD ADOPTS THE OPINION AND ORDER OF THE HEARING OFFICER
AS ITS OWN,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 21, 1973
IS AFFIRMED,

WCB CASE NO, 73—-1155 JANUARY 9, 1974

GERALDINE M, LUFF( FOX) s+ CLAIMANT
BUSS, LEICHNER, LINDSTEDT AND BARKER,
CLAIMANT' S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReEVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

CL.AIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER'S ORDER
WHICH FOUND CLAIMANT HAD FAILED TO SUSTAIN THE BURDEN OF PROVING
A DISABILITY IN EXCESS OF THAT PREVIOUSLY AWARDED TO HER, CLAIMANT
CONTENDS SHE IS ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY,
BY PREVIOUS AWARDS, SHE HAD RECEIVED 133 DEGREES UNSCHEDULED LOW
BACK DISABILITY AND 46 DEGREES FOR THE LEFT LEG,

CLAIMANT. NOW AGE 45, SUSTAINED A COMPENSABLE LOW BACK
INJURY ON APRIL 14, 1967, WHILE EMPLOYED AS A POWER SEWING MACHINE
OPERATOR, HER LAST EMPLOYMENT OF FIVE DAYS OCCURRED IN AUGUST,
1972,

DR. ROBERT Ggq MCKILLOP%S REPORT OF JANUARY 16 e 1973 INDICATES
THE DIAGNOSIS OF CLAIMANT%S CONDITION TO BE CHRONIC LUMBOSACRAL
STRAIN SYNDROME FOLLOWING LAMINECTOMY AND FUSION SUPERIMPOSED
UPON DEGENERATIVE DISC DISEASE AND CHRONIC NEURITIS INVOLVING THE
LEFT S—=1 NERVE ROOT, HE DOUBTED CLAIMANT COULD RETURN TO A SEWING
JOB BECAUSE OF HER POOR TOLERANCE FOR SITTING,

ON REVIEW OF THE MEDICAL REPORTS AND THE ENTIRE RECORD, THE
BOARD IS NOT PERSUADED THAT A PRIMA FACIE CASE OF ODD~LOT STATUS
HAS BEEN SHOWN, ALTHOUGH THE BOARD DOES NOT CONCUR WITH THE
RATIONALE OF THE HEARING OFFICER AS TO MOTIVATION OF THE CLAIMANT,
THE BOARD DOES FIND THAT THE LACK OF MOTIVATION OF CLAIMANT PREVENTS
THE ODD~LOT STATUS FOR THE CLAIMANT,

THE BOARD, ON REVIEW, FINDS CLAIMANT%S DISABILITY TO BE
SUBSTANTIAL AND BY THIS ORDER, GRANTS HER A PERMANENT PARTIAL
DISABILITY AWARD TOTALING 200 DEGREES UNSCHEDULED LOW BACK DIS-
ABILITY, BEING AN INCREASE OF 77 DEGREES, THE AWARD OF 46 DEGREES
FOR LOSS OF THE LEFT LEG IS ADEQUATE,
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ALTHOUGH THE FIRST ATTEMPT AT RETRAINING WAS NOT SUCCESSFUL,
THE BOARD IS DESIROUS THAT THE DISABILITY PREVENTION DIVISION AGAIN
CONTACT CLAIMANT AND POSSIBLY WORK OUT AN ALTERNATIVE PLAN OF
RETRAINING GEARED TO CLAIMANT'S PRESENT CAPABILITY,

ORDER

CLAIMANT IS HEREBY AWARDED AN INCREASE OF 77 DEGREES PERMANENT
PARTIAL DISABILITY FOR UNSCHEDULED LOW BACK DISABILITY,

COUNSEL FOR CLAIMANT MAY RECEOVER AS A REASONABLE ATTORNEY'S
FEE, 25 PERCENT OF THE INCREASED COMPENSATION AWARDED HEREBY,
PAYABLE FROM SAID AWARD, TO A MAXIMUM OF ONE THOUSAND FIVE HUNDRED
DOLLARS,

WCB CASE NO, 72—2042 JANUARY 14, 1974

MIKE SEARS, crLaiMmanT
FRED ALLEN, CLAIMANT'S ATTY,
PHILIP MONGRAIN, DEFENSE ATTY,

CLAIMANT SUSTAINED AN INDUSTRIAL INJURY JUNE 1, 1972, CLAIMANT
REQUESTED A HEARING BY HIS LETTER OF JULY 21, 1972, VARIOUS PRE~
CONFERENCE HEARINGS WERE SET AND THEN SET OVER AND ORDERS TO SHOW
CAUSE WHY THE REQUEST FOR HE ARING SHOULD NOT BE DISMISSED WERE
ISSUED AND VACATED, A HEARING WAS SCHEDULED ON OCTOBER 23, 1973
AT WHICH COUNSEL FOR THE CLAIMANT AND THE EMPLOYER APPEARED, BUT
THE CLAIMANT DID NOT APPEAR, ADDITIONAL SHOW CAUSE ORDERS, ORDER
OF DISMISSAL AND ORDER ON RECONSIDERATION WERE ISSUED, THE ORDER
ON RECONSIDERATION WAS ISSUED DECEMBER 64, 1973 AND AN APPEAL TO
THE BOARD WAS RECEIVED DECEMBER 27, 1973, THE LETTER REQUESTING
THE APPEAL FROM THE CLAIMANT ALLEGES HE WAS IN THE UNITED STATES
COAST GUARD AT ALAMEDA, CALIFORNIA AT THE TIME OF HIS HEARING,

THE BOARD BELIEVES THE MATTER SHOULD BE REMANDED TO THE
REFEREE FOR FURTHER DEVELOPMENT OF THE RECORD AS TO WHETHER OR
NOT THE CLAIMANT CAN SHOW CAUSE WHY THE REQUEST FOR HE ARING SHOULD
NOT BE DISMISSED,

ORDER

PURSUANT TO ORS 6564295 THIS MATTER IS HEREBY REMANDED TO
THE REFEREE. FOR FURTHER EVIDENCE AND RECONSIDERATION BY THE REFEREE
ON THE ISSUE OF WHETHER THE CLAIMANT CAN SHOW CAUSE WHY THE REQUEST
FOR HEARING SHOULD NOT BE DISMISSED,
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WCB CASE NO, 73—1 JANUARY 14, 1974

WALTER STUART, crLaimanT

MURLEY M, LARIMER, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

ReEVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVERSAL OF THE
HEARING OFFICER' S ORDER WH ICH ALLOWED CLAIMANT'S AGGRAVATION
CLAIM AND ORDERED THE STATE ACCIDENT INSURANCE FUND TO ACGEPT.
CLAIMANTYS AGGRAVATION CL.AIM,

ORS 656,271 PROVIDES , ¢4 & '®THE CLAIM FOR AGGRAVATION MUST
BE SUPPORTED BY A WRITTEN OPINION FROM A PHYSICIAN THAT THERE ARE
REASONABLE GROUNDS FOR THE CLAIM , o o '' THE MEDICAL REPORTS
UPON WHICH THE CLAIMANT RELIES FALL FAR SHORT OF THIS REQUIREMENT,

Dr, EDWARDSY LETTER OF MAY 10, 1973 STATES IT WOULD NOT BE
FEASIBLE FOR HIM TO MAKE AN ACCURATE APPRAISAL OF A POSSIBLE
CORRELATION OF ETIOLOGY OR AGGRAVATION OF PREEXISTING ARTHRITIS
AT THE RIGHT HIP,

Dr, wiLSON'S REPORT OF JULY 24, 1972 MERELY COMPARES THE
X=RAYS TAKEN IN 1969 WITH THE X—RAYS TAKEN IN 1972 AND CONCLUDES
THERE IS RATHER SEVERE OSTEOARTHRITIS OF THE RIGHT HIP AND LOWER
SPINE AND POINTS OUT THE PROGRESS FROM NORMAL HIPS IN NOVEMBER,
1969 TO SEVERE OSTEOARTHRITIS IN JULY OF 1972, NEITHER OF THESE
REPORTS CAN BE CONSTRUED AS A WRITTEN OPINION FROM A PHYSICIAN
THAT THERE ARE REASONABLE GROUNDS FOR THE AGGRAVATION CLAIM,

DR, GEORGE HARWOOD COMPARED THE X=RAYS IN NOVEMBER OF 1969
“TO THE X~RAYS OF JULY, 1972 AND CONCLUDED THAT WITH THE TIME LAPSE
OF TWO YEARS AND TEN MONTHS WITHOUT ANY PROGRESSIVE CHANGE IN THE
BONES OF THE HIP REVEALS THAT THERE IS NO RELATIONSHIP BETWEEN THE
CURRENT CONDITION OF OSTEOARTHRITIS IN THE RIGHT HIP AND THE INJURY
OF JANUARY, 1967,

THE BOARD FINDS THERE IS NO REAL MEDICAL EVIDENCE OR OPINION

TO SUPPORT THE CLAIM FOR AGGRAVATION EITHER AS A MATTER OF LAW OR
AS A MATTER OF FACT,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 7, 1973
IS REVERSED,
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WCB CASE NO, 72—3194 JANUARY 14, 1974

KENAN C, SMITH, JR,, cLaimaNT
HOLMES, JAMES AND CLINKINBEARD,
CLAIMANTY-S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANI‘ REQUESTS REVERSAL OF THE HEARING OFFICER'S ORDER
HOLDING THAT THE REQUEST FOR HEARING WAS NOT TIMELY FILED,

CLAIMANT AGGRAVATED A PREEXISTING HEEL CONDITION WHEN HE
JUMPED FROM A HYSTER, A FELLOW EMPLOYEE NOTICED CLAIMANT".S
PROBLEMS IMMEDIATELY THEREAFTER, CLAIMANT CONTINUED TO WORK
FOR A COUPLE OF DAYS BUT THE PAIN IN HIS RIGHT HEEL PROGRESSED,

CLAIMANT VISITED A PODIATRIST THINKING HIM A COMPETENT FOOT
SPECIALIST, AS A RESULT OF THE PODJIATRIST%S LIMITED EXPERTISE HE
FAILED TO PROPERLY DIAGNOSE, TREAT OR REPORT ON CLAIMANTYS CONDITION,
AS A RESULT THE STATE ACCIDENT INSURANCE FUND WAS MISLED INTO
DENYING HIS CLAIM FOR A VARIETY OF REASONS INCLUDING, AMONG OTHERS,
THAT HE HAD NOT SUFFERED AN “LOCCUPATIONAL DISEASE%-%, THE
PODIATRIST THEN INDICATED HE WOULD DISCUSS THE MATTER FURTHER
WITH THE STATE ACCIDENT INSURANGCE FUND AND CLAIMANT LEFT IT IN HIS

HANDS,

ON AUGUST 23, 1972 CLAIMANT ENTERED THE VETERANY S ADMINISTRA~
TION HOSPITAL IN PORTLAND FOR TREATMENT OF SERVICE CONNECTED
FOOT PROBLEMS, WHILE THERE, NO ACCURATE DIAGNOSIS OF HIS JOB
CONNECTED PROBLEM WAS MADE AND HE WAS DISCHARGED ON SEPTEMBER
224 1972 ESSENTIALLY UNTREATED AND UNCHANGED,

HE WAS URGED BY HIS FAMILY TO SEEK FURTHER MEDICAL CARE
AND LEGAL ADVICE BUT HE WAS RELUCTANT TO DO SO BECAUSE HE WAS
SHORT OF MONEY, NOT HAVING WORKED SINCE MAY, 1972, FINALLY,
BECAUSE OF INCREASING PROBLEMS HE SOUGHT FURTHER MEDICAL TREATMENT
AND LEGAL ADVICE, A REQUEST FOR HEARING WAS FILED IMMEDIATELY,
ON NOVEMBER 28, 1972 CLAIMANT WAS EXAMINED BY DR, JOHN S, CORSON,
AN ORTHOPEDIC SURGEON, WHO DEFINITELY CONCLUDED THAT HIS ON=THE ~
JOB ACCIDENT CAUSED THE DEVELOPMENT OF SYMPTOMATIC PLANTAR
FACITIS,

Because OF THE NUMEROUS ITEMS OF CONFUSION STARTING WITH
AN INCORRECT DIAGNOSIS BY A 'YFOOT sPeECIALIST! ON WHICH THE
CLAIMANT RELIED, THE DENIAL BY THE-STATE ACCIDENT INSURANCE FUND
OF AN OCCUPATIONAL DISEASE, THE HOSPITALIZATION OF THE CLAIMANT
IN THE VETERANYS ADMINISTRATION HOSPITAL DURING THIS PERIOD OF
TIME, AND OTHER F'ACTORS. THE BOARD IS PERSUADED THAT THE CLAIMANT
HAS SHOWN GOOD CAUSE FOR FAILURE TO FILE THE REQUEST FOR HEARING
BY THE SIXTIETH DAY AFTER NOTIFICATION OF DENIAL,

ORDER
THE ORDER OF THE HE ARING OFFICER DATED AUGUST 17, 1973 IS

REVERSED AS TO THE ISSUE OF FAILURE TO FILE TIMELY REQUEST FOR
HEARING,

-8 7 -



THE HEARING OFFICER" S ORDER AS TO COMPENSABILITY 1S AFFIRMED
AND THE -CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE FUND TO
PROVIDE BENEFITS TO CLAIMANT AS PROVIDED BY THE WORKMEN'S COMPEN=-
SATION LAW,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF SEVEN HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH THE
HEARING AND BOARD REVIEW, !

WCB CASE NO, 72—1363 JANUARY 14, 1974

ALBERT A, HANSON, crLaiMmANT

POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVERSAL OF THE
HEARING OFFICER"S ORDER WHICH HELD CLAIMANT'S HEART AND ULCER
CONDITIONS COMPENSABLE,

CLAIMANT' S UNREBUTTED TESTIMONY WAS THAT AS A FOREMAN HIS
RESPONSIBILITIES HAD BEEN SUBSTANTIALLY INCREASED AND THE NUMBER
OF MEN ASSIGNED TO HIS CREWS SUBSTANTIALLY DECREASED OVER THE
PAST SEVERAL YEARS, UNUSUAL STRESS AND PRESSURE UPON THE CLAIMANT
CONTINUED TO INCREASE OVER THE PAST THREE OR FOUR YEARS BECAUSE A
NEW SUPERVISOR OF CLAIMANT TOOK OVER, FROM THAT TIME ON CLAIMANT ‘
WAS CONCERNED REGARDING HIS JOB SECURITY BECAUSE OF UNUSUAL. PRESSURE
ON THE CLAIMANT, CLAIMANT SUFFERED A HEART EPISODE OCTOBER 19,
1971, AFTER RECOVERY FROM THE HEART EPISODE CLAIMANT ATTEMPTED
TO RETURN TO WORK AT WHICH TIME THE SUPERVISOR TOLD HIM IT wOULD
BE TOUGHER ON HIM THAN WHEN HE LEFT, THAT CLAIMANT COULD NOT
SPEAK TO ANYONE IN THE SHOP AND PLACED CLAIMANT ON A JOB IN AN
EXTREMELY NOISY ENVIRONMENT, SHORTLY THEREAFTER CLAIMANT WAS
ADMITTED TO THE HOSPITAL WITH A BLEEDING ULCER,

CLAIMANT" S TESTIMONY WAS UNREBUTTED, THE IMMEDIATE SUPER~
VISOR OF CLAIMANT WAS AT THE HEARING BUT WAS NOT CALLED AS A
WITNESS,

A MEDICAL. OPINION STATES THAT THE OVERALL STRESS SITUATION
CONTRIBUTES BOTH TO THE STOMACH PROBLEM AND THE HEART PROBLEM,

THE ACTIONS OF CLAIMANT'S SUPERVISOR WHEN CLAIMANT ATTEMPTED
TO RETURN TO EMPLOYMENT AFTER THE HEART CONDITION APPEARS TO
CONFIRM THE CLAIMANT%S TESTIMONY THAT CLAIMANT WAS UNDER AN
UNUSUAL. STRESS AND PRESSURE FOR THE PAST THREE OR FOUR YEARS
WHICH CONTRIBUTED TO THE STOMACH PROBLEM AND THE HEART PROBLEM,

ORDER

THE ORDPER OF THE HEARING OFFICER DATED SEPTEMBER 19, 1973
IS AFFIRMED, |

I
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. CLAIMANT® S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE

ACCIDENT INSURANGE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 73—106 JANUARY 14, 1974

PATE VERNON, cLaimanT

MULDER, MORROW AND MCCREA,

CLAIMANT%S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
- REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

CL_AIMANT REQUESTS AN INCREASE IN PERMANENT DISABILITY
AWARDED BY THE HEARING OFFICER,

CLAIMANT, A 59 YEAR OLD COUNTY ROAD EQUIPMENT OPERATOR,
INJURED H1S HEAD AND NECK WHEN THE GRADER HE WAS OPERATING
CAUGHT ON A ROOT AND CLAIMANT WAS THROWN AGAINST THE WINDSHIELD
WIPER MOTOR, CLAIMANT'S MAIN COMPLAINTS AT THIS TIME ARE
HEADACHES, THE MEDICAL REPORTS REFLECT MINIMAL TO MILD DISABILITY
CAUSED BY THIS ACCIDENT, CLAIMANT HAS PREEXISTING ANXIETY TENSION
AND CERVICAL ARTHRITIS,

UrPON DE NOVO REVIEW OF THE ENTIRE RECORD AND THE MEDICAL
. REPORTS, THE BOARD FINDS THAT THE AWARD MADE BY THE HEARING
OFFICER ADEQUATELY COMPENSATES THE CLAIMANT FOR THE INDUSTRIAL

'CAUSED INJURIES,
ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 6, 1973 IS
AFFIRMED,

WCB CASE NO, 73—105 JANUARY 14,-1974

JACK LEWIS, cLaimanT

BURNS AND EDWARDS, CLAIMANTYS ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CL.AIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER"'S ORDER
WHICH UPHELD THE DENIAL OF HIS CLAIM BY THE STATE ACCIDENT INSURANCE
FUND, THE ISSUE ON REVIEW IS WHETHER CLAIMANT' S BACK CONDITION
IS THE RESULT OF AN INDUSTRIAL INJURY,
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CLAIMANT, A 31 YEAR OLD HOD CARRIER, EXEGUTED A CLAIM
FORM 801 ON NOVEMBER 29, 1972 GIVING AS THE DAY OF INJURY "! ABoOuT
ONE MONTH AGO' ", CLAIMANT'S LEFT FOOT WAS INJURED THAT DAY AND
WAS TREATED AT HOME, CLAIMANT KEPT WORKING BUT NECK AND BACK
PAIN DEVEL.OPED,

THE STATE ACCIDENT INSURANCE FUND DENIED THE CL.AIM ON
DECEMBER 274 1972, .

lT APPEARS FROM THE RECORD THAT THE STATE ACCIDENT INSURANCE
FUND DID NOT DENY CLAIMANT HAD RECEIVED AN INJURY TO HIS LEFT ANKLE,
WHICH, IF IT HAD RESULTED IN TIME LOSS OR REQUIRED MEDICAL TREATMENT,
WOULD HAVE BEEN COMPENSABLE, THE STATE ACCIDENT INSURANCE FUND
DID, HOWEVER, DENY CLAIMANT' S BACK COMPLAINTS, WHICH DEVELOPED
MUCH LATER AND FOR WHICH CLAIM WAS NOT MADE UNTIL MORE THAN 30
DAYS FOLLOWING THE INCIDENT TO THE LEFT ANKLE INCIDENT,

THE HEARING OFFICER FOUND AND THE BOARD CONCURS THAT ALTHOUGH
A WRITTEN CLAIM WAS NOT FILED WITHIN 30 DAYS, THE EMPLOYER HAD
KNOWL.EDGE OF THE INJURY SO THE CLAIM IS NOT BARRED,

THE BOARD AL.SO FINDS INSUFFICIENT MEDICAL VERIFICATION THAT
CLAIMANT' S BACK COMPLAINTS ARE THE RESULT OF A COMPENSABLE INJURY,
THE ORDER OF THE HEARING OFFICER SUSTAINING THE DENIAL BY THE STATE
ACCIDENT INSURANCE FUND IS AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 27, 1973 IS
HEREBY AFFIRMED, ’

WCB CASE NO, 73—2557 JANUARY 14, 1974

DONNA C, JENSEN, cLaimanT

BUSS, LEICHNER, LINDSTEDT, BARKER AND
BUONO, CLAIMANT'S ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE
WORKMEN'S COMPENSATION BOARD IN THE ABOVE=ENTITLED MATTER, AND
SAID REQUE ST FOR REVIEW NOW HAVING BEEN WITHDRAWN BY DEFENDANT'S
COUNSEL,

IT 1S THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE

THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE HEARING OFFICER
1S FINAL BY OPERATION OF LAW,
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WCB CASE NO, 73—1718 JANUARY 14, 1974

SAM KANNA, crLaimanT

SAM A, MCKEEN, CLAIMANT%S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REV]EWED BY COMMISSIONERS WILSON AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVERSAL OF A
HEARING OFFICER' S ORDER WHICH ORDERED THE STATE ACCIDENT INSURANCE
FUND TO ACCEPT THE AGGRAVATION CLAIM,

CL.AIMANT SUSTAINED A BACK INJURY IN 1969, THAT CLAIM WAS
CLOSED AND AFFIRMED BY THE CIRCUIT COURT, CLAIMANT SUBMITTED
A SHORT MEDICAL REPORT FROM THE ATTENDING ORTHOPEDIST WHO HAD
PERFORMED SURGERY ON CLAIMANTY.S BACK STATING THAT IN HIS MEDICAL.
OPINION THE CLAIMANT%S CONDITION HAS BEEN AGGRAVATED AND THAT
CLAIMANT WILL NEED FURTHER CARE AND TREATMENT,

THE BOARD ADOPTS THE HEARING OFFICER' S OPINION AND ORDER
AS ITS OWN,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED SEPTEMBER 5, 1973
1S AFFIRMED,

CLAIMANT'S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TwWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 73—1490 JANUARY 14, 1974

GUSTAVO RIOS, craiMmanT

RAMIREZ AND HOOTS, CLAIMANTY%S ATTYS,
CHARLES PAULSON, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Revieweo BY COMMISSIONERS WILSON AND SILOAN,

Uron pE NOVO REVIEW, THE BOARD ADOPTS THE OPINION AND ORDER
OF THE HEARING OFFICER DATED OCTOBER 10, 1973 AS ITS OWN,

ORDER

THE ORDER OF THE HEARING OFFICER DATED OGTOBER 10, 1973
IS AFFIRMED, ’
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WCB CASE NO, 70—2691 JANUARY 15, 1974

ARNOLD FREY, crLaiMANT
LAFKY AND DRAKE, CLAIMANT'S ATTYS,
ROGER R, WARREN, DEFENSE ATTY,

THIS MATTER INVOLVES A 64 YEAR OLD WORKMAN WHO WAS
EMPLOYED IN A LUMBER MILL FOR NEARLY 48 YEARS, IN DECEMBER, 1970,
CLAIMANT' S PHYSICIAN ADVISED HIM TO STOP SUCH EMPLOYMENT BECAUSE
OF HIS HYPERTENSION AND HIGH BLOOD PRESSURE, CLAIMANT FILED A
CLAIM FOR OCCUPATIONAL. DISEASE WHICH WAS REJECTED BY THE EMPLOYER
AND SUBSEQUENTLY, UPON HEARING, ALLOWED BY THE HEARING OFFICER,
THE MATTER THEN PROCEEDED TO THE CIRCUIT COURT AND COURT OF
APPEALS ON LEGAL ISSUES INVOLVED, AND EVENTUALLY TO A MEDICAL.
BOARD OF REVIEW TO DETERMINE THE ISSUE OF COMPENSABILITY,

THE MEDICAL BOARD OF REVIEW HAS NOW MADE ITS FINDINGS,
ESTABLISHING THAT THE CLAIM IS COMPENSABLE, THOSE FINDINGS,
ATTACHED HERETO AS EXHIBIT Y"A"', ARE FILED AS OF DECEMBER 28, 1973,

PURSUANT TO ORS 656,814, THESE FINDINGS ARE DECLARED FINAL
AND BINDING,

No NoTICE OF APPEAL IS DEEMED APPLICABLE,
WCB CASE NO, 73—-1340 JANUARY 15, 1974

GEORGIA A, BERLINQUETTE, crLaimANT
FRANKIL.INy, BENNETT, OFELT, DES BRISAY AND
JOLLES, CLAIMANT'S ATTYS,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

ReVvIEwWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS AN INCREASE IN PERMANENT PARTIAL DISABILITY
AWARDED BY THE DETERMINATION ORDER AND AFFIRMED BY THE HEARING
OFFICER,’

CLAIMANT. A 22 YEAR OLD ADMITTING CLERK AT A HOSPITAL,
RECEIVED A BACK SPRAIN WHEN SHE PUSHED HER CHAIR AWAY FROM HER
DESK, SHE WAS OFF WORK FOR SEVEN MONTHS DURING WHICH SHE WAS
MARRIED AND HAS RETURNED TO THE SAME JOB FOR THE SAME EMPLOYER,

THE WEIGHT OF THE MEDICAL REPORTS REFLECT MINIMAL OR NO
PERMANENT PARTIAL DISABILITY, CLAIMANT HAS AN ANXIETY REACTION
WHICH AN EXAMINING PSYCHIATRIST STATES PREEXISTED HER INDUSTRIAL
INJURY AND THAT THE INDUSTRIAL INJURY DID NOT AGGRAVATE HER PSYCHIATRIC
IMPAIRMENT,

A COMPLETE REVIEW OF ALL OF THE MEDICAL EVIDENCE AND THE
TESTIMONY IN THE RECORD PERSUADES THE BOARD THAT THE AWARD OF
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16 DEGREES (5 PERCENT) OF THE MAXIMUM FOR UNSCHEDULED LOW BACK
DISABILITY IS ADEQUATE,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 23, 1973 IS
AFFIRMED,

WCB CASE NO, 73—1399 JANUARY 15, 1974

WILLIAM B, BRYAN, crLaimanT

POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT REQUESTS REVERSAL OF THE HEARING OFFICER'S ORDER
WHICH DENIED PERMANE NT PARTIAL DISABILITY FROM RESIDUALS OF A
COMPENSABLE HEART ATTACK,

CLAIMANT HAD A MYOCARDIAL INFARCTION JANUARY 31, 1972 AND
RETURNED TO WORK FEBRUARY 28, 1972, CLAIMANT HAS PERFORMED
SUBSTANTIALLY THE SAME HEAVY WORK SCHEDULE AND SCHEDULE OF
OUTSIDE ACTIVITIES AS BEFORE THE HEART ATTACK, MEDICAL REPORTS
REFLECT NO SUBSTANTIAL PHYSICAL RESIDUALS, THERE IS NO SUBSTANTIAL
AFFECT ON HIS PRESENT EARNINGS, ANY POSSIBLE FUTURE AFFECT ON
EARNING CAPACITY IS TOO SPECULATIVE AT THIS TIME, IN THE EVENT
HIS CONDITION WORSENS, CLAIMANT SHOULD FILE FOR AGGRAVATION,

THE BOARD ADOPTS THE WELL WRITTEN OPINION AND ORDER OF THE
HEARING OFFICER AS ITS OWN,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED SERTEMBER 19, 1973
IS AFFIRMED,

WCB CASE NO, 72—3529 JANUARY 18, 1974

RALPH E, GEER, bpeceasep

BABCOCK AND ACKERMAN, BENEFICIARIES' ATTYS,
J, We MCCRACKEN, JR,, DEFENSE ATTY,
REQUEST FOR REVIEW BY BENEFICIARIES

ReEVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE BENEFICIARIES SEEK BOARD REVIEW OF A HEARING OFFICER'S
ORDER WHICH SUSTAINED THE EMPLOYER'S DENIAL OF THE CL.AIM,
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CLAIMANT SUFFERED A FATAL HEART ATTACK AUGUST 18, 1972,
WHILE EMPLOYED AS A LOGGER FOR WEYERHAEUSER, CLAIMANT HAD
SYMPTOMS OF A HEART CONDITION IN THE PAST, DECEDENT%.S JOB WAS
CONSIDERED ONE OF THE EASIER WOODS JOBS, ON THE DAY IN QUESTION
THE RECORD INDICATES CLLAIMANT WAS WORKING WHERE THE TERRAIN WAS
FI.LAT, THE TEMPERATURE WAS MODERATE, AND NO UNUSUAL EXERTION WAS
INVOLVED IN HIS ACTIVITIES,

AT THE HEARING, TWO EXPERTS IN THE FIELD OF CARDIOLOGY,
COULD NOT RELATE THE HEART ATTACK TO THE WORK ACTIVITIES,

THE HEARING OFFICER FOUND AND THE BOARD CONCURS THAT MEDICAL
CAUSATION HAS NOT BEEN ESTABLISHED,

ORDER

THE ORDER OF THE HEARING OF FICER DATED OCTOBER 3, 1973 IS
AFFIRMED,

WCB CASE NO, 72—2113 JANUARY 18, 1974

LLORA O' NEAL, cLAIMANT

DYE AND OLSON, CLAIMANT%S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER' S ORDER
PURSUANT TO WHICH SHE RECEIVED A PERMANENT PARTIAL DISABILITY
AWARD EQUIVALENT TO 96 DEGREES (30 PERCENT), THE ISSUE ON REVIEW
IS WHETHER CLAIMANT IS ENTITLED TO A GREATER AWARD OF PERMANENT
PARTIAL DISABILITY,

CLAIMANT IS A 29 YEAR OLD NURSE'S AIDE WHO SUSTAINED A
LUMBOSACRAL STRAIN ON SEPTEMBER 15, 1970 WHILE LIFTING A PATIENT,
A DETERMINATION ORDER GRANTED CLAIMANT AN AWARD OF 10 PERCENT
UNSCHEDULED LLOW BACK DISABILITY WHICH THE HE ARING OFFIJCER INCREASED
TO 30 PERCENT UNSCHEDULED LOW BACK DISABILITY,

THlS CLAIMANT HAS BEEN SEEN BY NUMEROUS DOCTORS INCLUDING
ORTHOPEDISTS, INTERNISTS, PSYCHOLOGISTS, A RHEUMATOLOGIST AND
AN OPTHAILMOLOGIST, LITTLE OBJECTIVE EVIDENCE OF ANY ORGANIC
DISEASE HAS BEEN FOUND, A TENTATIVE DIAGNOSIS OF FUNCTIONAL
ILLNESS WAS MADE BY DR, ROSENBAUM,

THE HE ARING OFFICER CONCLUDED THAT CLAIMANT'S SYMPTOMS,
PHYSICAL AND=OR PSYCHOGENIC, TOGETHER WITH HER AGE, EDUCATION
AND TRAINING, REFLECTED CLAIMANT HAD A PERMANENT LOSS OF WAGE
EARNING CAPACITY OF APPROXIMATELY 30 PERCENT,

THE BOARD, ON REVIEW, FINDS THE HE ARING OFF ICER%"S AWARD
ADEQUATELY COMPENSATES THE CLAIMANT, THE BOARD IS ALSO OF THE
OPINION THAT SHOULD CLAIMANT DESIRE TO ENTER HOLLADAY PARK
HOSPITAL FOR OBSERVATION, PSYCHOTHERAPY AND POSSIBLE DRUG
WITHDRAWAL, THIS COULD BE PROVIDED UNDER THE OREGON WORKMENYS
COMPENSATION LAW,
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ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 28, 1973 IS
HEREBY AFFIRMED,

WCB CASE NO, 73—262 JANUARY 18, 1974
WCB CASE NO, 73—484 JANUARY 18, 1974

EDWARD J, CARRAWAY, cLaIMANT
CHARLES PAULSON, CLAIMANT'S ATTY,

LINDSAY, NAHSTOLL, HART, DUNCAN, DAFRE AND
KRAUSE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE PRIMARY ISSUE IS WHETHER OR NOT CLAIMANT SUSTAINED A
NEW INJURY TO HIS RIGHT KNEE OR AN AGGRAVATION TO A PREVIOUS
RIGHT KNEE INJURY,

THE CLAIMANT WORKED FOR THE SAME EMPLOYER FROM 1969 TO
1972, THE EMPLOYER CHANGED WORKMEN' S COMPENSATION INSURANCE
CARRIERS IN 1970, CLAIMANT SUSTAINED A KNEE INJURY IN 1969 WHICH
WAS ACCEPTED BY AETNA AND CLOSED BY DETERMINATION ORDER, CLAIMANT
SUSTAINED A NECK AND FINGER INJURY IN 1971 WHICH WAS ACCEPTED BY
THE NEW COMPENSATION CARRIER, LUMBERMENS, CLAIMANT FELL IN
JUNE, 1972, REQUIRING IMMEDIATE MEDICAL ATTENTION FOR THE RIGHT
KNEE AND SURGERY TO THE RIGHT KNEE, THE CLAIMANT, IN GIVING HIS
HISTORY TO THE DOCTOR, TREATED THIS AS AN AGGRAVATION TO THE 1969
INJURY, THE EMPLOYER, IN ASSISTING THE CLAIMANT IN FILLING OUT THE
REPORT OF ACCIDENT, TREATED THIS AS AN AGGRAVATION TO THE 1969
INJURY BUT SENT THE REPORT TO LLUMBERMENS, THE COMPENSATION CARRIER
AFTER 1970, LUMBERMENS PAID THE CLAIM BUT PAID IT UNDER THE 1971
INJURY FILE WHICH INVOLVED A NECK AND FINGER INJURY UNTIL THEY
DISCOVERED THE CONFUSION AND THEN LUMBERMENS DENIED ANY FURTHER
BENEFITS TO THE CLAIMANT ON THE BASIS THAT THIS WAS AN AGGRAVATION
TO THE 1969 INJURY WHICH WOULD BE AETNA'S RESPONSIBILITY INSTEAD
OF A NEW INJURY,

AFTER REVIEW OF THE RECORD, THE BOARD IS PERSUADED THE FALL
OF JUNE 14, 1972 1S A NEW INJURY AND THE RESPONSIBILITY OF LUMBERMENS,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 17, 1973 IS
AFFIRMED,

CLAIMANT'S COUNSEL IS AWARDED A REASONABL.E ATTORNEY FEE IN

THE SUM OF TWO HUNDRED FIFTY DOLL.ARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 73-207 JANUARY 18, 1974

THEODORE PEARL, cLaiMmaNT

EMMONS, KYLE, KROPP AND KRYGER,
ATTORNEYS FOR CLAIMANT

SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER"S ORDER
WHICH AFFIRMED THE AWARD MADE PAYABLE BY THE DETERMINATION ORDER,

CLAIMANT SUFFERED A COMPENSABLE INDUSTRIAL INJURY ON
JANUARY 17, 1971, FOR WHICH HE WAS AWARDED 60 DEGREES FOR UNSCHEDULED
LOW BACK DISABILITY AND 1 DEGREE FOR PARTIAL LOSS OF THE RIGHT LITTLE
FINGER,

CLAIMANT IS 67 AND HAD FORMALLY RETIRED AT AGE 65 ON SOCIAL
SECURITY BENEFITS, HE UNDERTOOK A JOB, BUT ONLY TO THE EXTENT IT
WOULD NOT JEOPARDIZE HIS SOCIAL SECURITY BENEFITS, CLAIMANT HAD
EXTENSIVE PREEXISTING DEGENERATIVE OSTEOARTHRITIS OF THE SPINE AND
PREEXISTING DEGENERATIVE DISC DISEASE WHICH WERE AGGRAVATED BY THE
INJURY,

THE HEARING OFFICER STATED IN HIS OPINION AND ORDER =

**"CONSIDERING HIS AGE, PRIOR WORKING EXPERIENCE, THE
PRIOR STATUS OF RETIREMENT BEFORE TAKING THE JOB IN WHICH
HE WAS INJURED AND THE TYPE AND EXTENT OF INJURY WHICH HE
HAS SUSTAINED AND THE RESIDUAL CONSEQUENCES THEREOF, I
CONCLUDE THAT THE PERMANENT EFFECT OF CLAIMANT'S PHYSICAL
DISABILITY ON HIS POTENTIAL FUTURE EARNING CAPACITY HAS BEEN
CORRECTLY EVALUATED BY THE AWARD GRANTED HIM, %!

THE BOARD CONCURS IN THE FINDING OF THE HEARING OFFICER AND
AFFIRMS HIS ORDER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 9, Il973 1S
HEREBY AFFIRMED, ’

WCB CASE NO, 73—1010 JANUARY 18, 1974

SEERE E, BEESON, cLaimanT
BROWN, SCHLEGEL, MILBANK, WHEELER
AND JARMAN, CLAIMANT"S ATTYS,
KEITH D, SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,
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CLAIMANT REQUE STS BOARD REVIEW OF A HEARING OFFICER'S ORDER
WHICH AFFIRMED THE DENIAL OF THE DEFENT~EMPLOYER TO CLAIMANT.S
HEART CONDITION, AND AFFIRMED THE DETERMINATION ORDER ISSUED BY
CLOSING AND EVALUATION ALLOWING NO PERMANE NT PARTIAL DISABILITY
AS TO HER ASTHMATIC CONDITION,

THIS MATTER INVOLVES A 60 YEAR OLD CANNERY WORKER WHO
SUFFERED AN ASTHMATIC CONDITION FROM WORKING NEAR L.YE AND BRINE

USED IN PROCESSING IN CANNERIES, CLAIMANT ALSO SUFFERED A HEART
ATTACK IN 1969, HER EMPLOYER ACCEPTED THE CLAIM FOR THE ASTHMATIC
CONDITION AND DENIED THE HEART CONDITION,

THE BOARD CONCURS WITH THE FINDING OF THE HEARING OF FICER
THAT CLAIMANTYS HEART CONDITION IS NOT CAUSALLY RELATED TO HER
EMPLOYMENT, )

DR. O"HALLAREN. AN ALLERGY SPECIALISTy, HAS ADVISED CLAIMANT
SHE CANNOT ACCEPT ANY FUTURE EMPLOYMENT IN CANNERIES, THE BOARD
FINDS CLAIMANT IS ENTITL.ED TO A PERMANENT PARTIAL DISABILITY AWARD
FOR ASTHMATIC CONDITION EQUIVALENT TO 20 PERCENT UNSCHEDULED
DISABILITY FOR LOSS OF EARNING CAPACITY,

ORDER
THE DENIAL OF THE CLAIMANT'S HEART CONDITION IS AFFIRMED,

CL.AIMANT SHALL RECEIVE AN AWARD OF 20 PERCENT (64 DEGREES)
UNSCHEDULED PERMANE NT PARTIAL DISABILITY FOR LOSS OF EARNING
CAPACITY,

COUNSEL FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF THE
INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD PAYABLE FROM
THE AWARD, WHICH SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 73—661 JANUARY 18, 1974

FRANKIE JOHNSTON, crLaimanT
AND COMPLYING STATUS OF

WILMA J, MOE, bsBa THE MEADOWS
BERNARD K, SMITH, CLAIMANT®S ATTY,
RALF ERLANDSON, DEFENSE ATTY,

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE ISSUE INVOLVED IN THIS MATTER IS WHETHER THE CLAIMANT
HAS SUSTAINED A COMPENSABLE INJURY WHILE WORKING FOR SUBJECT
NONCOMPLYING EMPLOYER,

CLAIMANT. A BARMAID, TESTIFIES THAT SHE INJURED HER BACK
WHILE LIFTING ATWO AND ONE-=HALF GALLON BEER KEG FROM A SHELF,
AN INDEPENDENT WITNESS TESTIFIED THAT CLAIMANT CAME OUT OF THE COOLER,
STATED HER BACK HURT AND REQUESTED THE WITNESS TO GET THE BEER KEG
FROM THE COOLER, CLAIMANT RECEIVED MEDICAL CARE STATING TO HER
DOCTOR THAT SHE WAS INJURED ON THE JOB, THE EMPLOYER WAS NOTIFIED
OF THE CLAIM ABOUT THE TIME SHE CONSULTED THE DOCTOR FOR THE FIRST
TIME,
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THERE ARE SOME CONTRADICTIONS IN THE RECORD AS TO THE EXACT
DATE OF THE ACCIDENT AND THE CIRCUMSTANCES OF THE ACCIDENT, THE
BOARD IS PERSUADED BY THE TESTIMONY OF THE CLAIMANT AND THE
INDEPENDENT WITNESS WHO WAS ASKED BY THE CLAIMANT TO ASSIST HER
BECAUSE HER BACK HURT, THAT THE CLAIMANT HAS PROVED THAT A
COMPENSABLE INJURY OCCURRED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 31, 1973 IS
AFFIRMED,

CLAIMANT'S COUNSEL. IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,

FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 70—1273 JANUARY 18, 1974

VIVIAN G, JOHNSON, crLaimanT
COONS AND MALAGON, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A HEARING OFFICER' S FINDING THAT CLAIMANT"S CLAIM HAD BEEN PRE=
MATURELY CLOSED AND HIS ORDER REOPENING CLAIMANT'S CLAIM FOR
DIAGNOSISy, TREATMENT AND TIME LOSS, THE FUND ALSO OBJECTS TO THE
ALLOWANCE OF A FEE TO CLAIMANT'S ATTORNEY FOR HIS ATTENDANCE AT
A DEPOSITION AND TO THE ALLOWANCE OF AN ATTORNEY'S FEE TO CLAIMANT'S
ATTORNEY, PAYABLE FROM CLAIMANT'S COMPENSATION,

ON DECEMBER 13, 1969, CLAIMANT, A THEN 37 YEAR OLD WAITRESS,
FELL AND INJURED HER BACK WHILE WORKING AT THE TIMBER INN IN COOS
BAY, OREGON, VARIOUS MODES OF CONSERVATIVE TREATMENT WERE
PROVIDED BY CHIRPORACTIC, NEUROLOGIC AND ORTHOPEDIC PHYSICIANS,
BUT MILD SYMPTOMS OF A LUMBOSACRAL SPRAIN, SUPER~IMPOSED UPON
DEGENERATIVE JOINT DISEASE AT L4 -L5 AND L5-S1, PERSISTED,

A DETERMINATION ORDER THEREFORE ISSUED ON JUNE 15, 1970
ALLOWING TIME LOSS TO JUNE 5, 1970 AND 32 DEGREES FOR UNSCHEDULED
DISABILITY,

CLAIMANT DID NOT SUCCESSFULLY RETURN TO WORK AND SHE THERE=~
UPON REQUE STED A HEARING, BEFORE THE HEARING FINALLY CONVENED ON
JANUARY 23, 1973, CLAIMANT UNDERWENT EXAMINATION AND TREATMENT
BY SEVERAL PHYSICIANS SEEKING TO DETERMINE WHETHER HER CONDITION
HAD AGGRAVATED OR WHETHER THE CLAIM HAD BEEN PREMATURELY CLOSED,
THEY WERE UNABLE TO IMPROVE HER CONDITION OR SATISFACTORILY EXPLAIN
THE SEVERITY OF HER COMPLAINTS ON A PHYSICAL BASIS AND PSYCHIATRIC
CONSULTATION WAS HAD, DRa GUY PARVARESH, EXAMINING CLAIMANT ON
BEHALF OF THE STATE ACCIDENT INSURANCE FUND, FOUND NO DISABLING
PSYCHIATRIC DISORDER NOR ANY NEED FOR PSYCHIATRIC CARE, ON THE
OTHER HAND, DR, CHARLES F, HOLLAND, A PSYCHIATRIST OF CLAIMANT' S
CHOOSING, FELT THAT AS A RESULT OF AN UNDERLYING HYSTERICAL
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PERSONALITY PATTERN SHE WAS OVERREACTING TO THE INJURY PRODUCED
PAIN STIMULI, HE RECOMMENDED EXPLORATORY PSYCHOTHERAPY LEADING
TO POSSIBLE TREATMENT, HE FELT THAT AS A RESULT OF HER HYSTERICAL
RESPONSE TO THE INJURY SHE WAS TEMPORARILY TOTALLY DISABLED AT
THE TIME HE HAD SEEN HER IN AUGUST,

THE HEARING OFFICER, RELYING ON THIS OPINION, AND ON THE
OPINION OF DR, CURTIS ADAMS THAT SHE SHOULD BE PLACED ON A
VIGOROUS EXERCISE PROGRAM AND TAKEN OFF ALL MEDICATIONS, CONCLUDED
CLAIMANT'S CLAIM HAD BEEN PREMATURELY CLOSED = THAT SHE CONTINUED
DISABLED -~ AND THAT SHE WAS ENTITLED TO FURTHER TREATMENT AND
TIME LOSS,

, THE BOARD CANNOT AGREE THAT CLAIMANT'S CLAIM WAS PREMATURELY
CLOSED, PHYSICALL‘Y, HER CONDRITION HAS BEEN STATIONARY SINCE THE
ORIGINAL. CLOSURE, THE ACCIDENT PRODUCED NO PSYCHOLOGICAL INJURY
PER SE AND HER CONDITION THUS WAS AND IS MEDIJCALLY STATIONARY,

THE BOARD DOES, HOWEVER, CONCLUDE THAT CLAIMANT IS ENTITLED, UNDER
ORS 656 4245 TO THE HELP OF BOTH DR, HOLLAND AND DR, ADAMS IN
ADJUSTING TO HER NEW CONDITION, THE HEARING OFFICER'S ORDER SHOULD
BE MODIFIED ACCORDINGLY,

REGARDING THE ALLOWANCE OF A SEVENTY FIVE DOLLAR ATTORNEY™S
FEE, THE FACTUAL RECORD MADE AT THE HEARING DOES NOT SPECIFICALLY
DEAL WITH THE ISSUE, IT APPEARS, HOWEVER, THAT THE FUND WISHED
TO CROSS-EXAMINE DR, HOLLAND AT A TIME AND PLACE CONVENIENT TO
IT RATHER THAN PRODUCING HIMy, AND PAYING FOR HIS ATTENDANCE AT THE
HEARING IN COQUILLE, OREGON, UNDER THESE CIRCUMSTANCES, CLAIMANT'S
ATTORNEY COULD INSIST ON A REASONABLE FEE FOR ATTENDING A SPECIAL
CROSS—=EXAMINATION OF A DOCTOR FOR THE STATE ACCIDENT INSURANCE
FUND%S CONVENIENCE, THE HEARING OFFICER™S ORDER IN THIS REGARD
SHOULD BE APPROVED,

ReEcARDING PAYMENT OF THE MEDICAL COSTS INCURRED SINCE
CLOSURE, THE FUND ARGUES THAT IT SHOULD NOT BE LIABLE FOR THE
COST OF DIAGNOSES WHICH ESTABLISH A NON—RELATIONSHIP OF THE
CONDITION, WE DISAGREE, ALL DIAGNOSTIC PROCEDURES WHICH WERE
REASONABLY UNDERTAKEN AS A CONSEQUENCE OF THE ACCIDENT, EVEN IF
THEY " "RULE ouT"' A RELATIONSHIP BETWEEN THE ACCIDENT AND CLAIMANT'S
COMPLAINTS, ARE A LEGITIMATE OBLIGATION OF THE FUND UNDER ORS 656,245,

ORDER.

IT 1S HEREBY ORDERED THAT THE ORDER OF THE HEARING OFFICER
REOPENING CLAIMANT%S CLAIM FOR FURTHER MEDICAL CARE AND TREATMENT
AS RECOMMENDED BY DOCTORS HOLLAND AND ADAMS, WITH FURTHER PROCESSING
UNDER ORS 656,268, AND THE ORDER OF THE HEARING OFFICER ORDERING
THE STATE ACCIDENT INSURANCE FUND TO PAY CLAIMANT APPROPRIATE
TEMPORARY TOTAL DISABILITY FROM OCTOBER 23, 1971 UNTIL CLOSURE
PURSUANT TO ORS 656,268 1S HEREBY REVERSED, AND IN LIEU THEREOF,
CLAIMANT IS ENTITLED TO ADDITIONAL TEMPORARY TOTAL DISABILITY
COMPENSATION ONLY FOR THE PERIOD OF FEBRUARY 1, 1972 TO FEBRUARY
14, 1972 INCLUSIVE, FOR APRIL 12, 1972, AND TO THE RECOMMENDED
MEDICAL SERVICES OF DR, HOLLAND AND DR, ADAMS, UNDER THE PROVISIONS
OF ORS 656,245,

lT IS HEREBY FURTHER ORDERED THAT THE HEARING OFFICER'S ORDER
REQUIRING THE STATE ACCIDENT INSURANCE FUND TO PAY THE INJURY
RELATED MEDICAL SERVICES SUPPLIED BY ALL OF THE DOCTORS WHOSE
REPORTS ARE IN EVIDENCE, INCLUDING BUT NOT LIMITED TO THE BILLS
PRESENTED BY DR, HOLLAND IN EXHIBIT 32, AND HIS ORDER REQUIRING THE
STATE ACCIDENT INSURANCE FUND TO PAY CLAIMANT'S ATTORNEY SEVENTY FIVE
DOLLARS FOR DEPOSITION ATTENDANCE, ARE HEREBY AFFIRMED,
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IT 1s HEREBY FINALLY ORDERED THAT THE HEARING OFFICER™S
ORDER REQUIRING PAYMENT OF 25 PERCENT OF CLAIMANT"S COMPENSATION
TO HER ATTORNEYS TO A MAXIMUM OF FIFTEEN HUNDRED DOLLARS BE
MODIFIED TO AUTHORIZE CLAIMANT'S ATTORNEYS TO RECOVER 25 PERCENT
OF THE ADDITIONAL TEMPORARY TOTAL DISABILITY AWARDED HEREBY FROM
SAID COMPENSATION AND TO RECOVER DIRECTLY FROM CLAIMANT A FEE
EQUAL TO 25 PERCENT OF THE MEDICAL, HOSPITAL AND OTHER EXPENSES
OF TREATMENT WHICH SHE 1S RELIEVED OF PAYING BY VIRTUE OF THIS
ORDER, BUT IN NO CASE SHALL THE AGGREGATE FEES RECOVERED AS A
CONSEQUENCE OF THIS ORDER OR THE ORDER OF THE HEARING OFFICER,
EXCEED FIFTEEN HUNDRED SEVENTY FIVE DOLLARS,

NoTIcCE TO ALL. PARTIES — THIS ORDER IS FINAL UNLESS WITHIN
30 DAYS AFTER THE DATE OF MAILING OF COPIES OF THIS ORDER TO THE
PARTIES, ONE OF THE PARTIES APPEALS TO THE CIRCUIT COURT AS
PROVIDED BY ORS 656,298, :

WCB CASE NO, 72—257 JANUARY 18, 1974

JIMMY D, CARSON, crLaimanT
PAUL J, RASK, CLAIMANT%S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT HAS APPEALED A HEARING OFFICER™S ORDER INCREASING
ONLY HIS SCHEDULED LEG DISABILITY AWARD CONTENDING THAT THE LEG
DISABILITY WAS IN REALITY THE PRODUCT OF AN UNSCHEDULED INJURY AND
THAT HE IS ENTITLED TO A SIGNIFICANT INCREASE IN HIS UNSCHEDULED
DISABILITY AWARD BASED ON HIS PRESENT RESIDUALS AND HIS FUTURE L.OSS
OF EARNINGS,

CLAIMANT, A CONSTRUCTION PROJECT SUPERINTENDENT FOR HOFFMAN
CONSTRUCTION COMPANY, SUFFERED A COMPRESSION FRACTURE OF L-3 WITH
CONSEQUE NT SPINAL NERVE ROOT DAMAGE IN A FALL AT WORK ON OCTOBER
1, 1969,

EARLY IN HIS CONVALESCENCE HE DEVELOPED A SEVERE PHLEBITIS
IN HIS RIGHT LEG WHICH, IT ULTIMATELY DEVELOPED, BECAME THE MAJOR
RESIDUAL IMPAIRMENT AFFECTING HIS WORK, THE HEARING OFFICER
TREATED IT AS A SCHEDULED DISABILITY AND RATED THE DISABILITY IN
ACCORDANCE WITH THE RULES APPLICABLE TO SCHEDULED INJURIES,
CLAIMANT CONTENDS THE CONDITION AROSE FROM TRAUMA TO HIS BACK
AND THUS MUST BE CONSIDERED AN UNSCHEDULED DISABILITY AND RATED
IN TERMS OF LOST EARNING CAPACITY,

THERE 1S NO QUESTION THE THROMBOPHLEBITIS IS CAUSALLY
RELATED TO THE INJURY BUT THE RECORD DOES NOT REVEAL THE PHYSIO~
LOGICAL MECHANISMS BY WHICH THE INJURY PRODUCED THE PHLEBITIS,
WITHOUT THIS THE BOARD IS UNABLE TO DECIDE WHETHER CLAIMANT IS
ENTITLED TO AN ADDITIONAL UNSCHEDULED DISABILITY AWARD OR WHETHER
THE REFEREE SHOULD BE AFFIRMED, TO ASSURE THAT JUSTICE IS DONE,
THE BOARD HAS CONCLUDED THAT THIS MATTER SHOULD BE REMANDED, UNDER
ORS 656,4295(5), TO THE REFEREE TO —
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(1) PROVlDE CLAIMANT AN OPPORTUNITY TO PRESENT MEDICAL
EVICENCE ON THE ISSUE OF WHETHER CLAIMANT'S )
THROMBOPHLEBITIS 1S A SCHEDULED OR UNSCHEDULED
DISABILITY =

(2) PROV!DE THE. STATE ACCIDENT INSURANCE FUND AN OPPORTUNITY
TO CROSS=EXAMINE OR REBUT SUCH MEDICAL EVIDENCE OFFERED

BY THE CLAIMANT AND,

(3) To RECONSIDER HIS OPINION AND ORDER IN. LIGHT OF SUCH
EVIDE NCE,

IT 1s so orDERED,

WCB CASE NO, 73—376 JANUARY 23, 1974

ARVEST ANDERSON, CLAIMANT
ESTEP, DANIELS, ADAMS, REESE AND
PERRY, CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

ON DECEMBER 4, 1973 CLAIMANT'S ATTORNEY MOVED THE BOARD
FOR AN ORDER AWARDING HIM AN ATTORNEY'S FEE UNDER ORS 656,386
CONTENDING THAT THE RECORD WOULD DISCLOSE THAT THERE WAS A
PARTIAL REJECTION OF CLAIMANT'S CLAIM BY THE FUND WHICH WAS
FOUND ERRONEOUS BY THE BOARD, ALTHOUGH ADEQUATE TIME HAS ELAPSED,
THE STATE ACCIDENT INSURANCE FUND HAS MADE NO RESPONSE TO THE
MOTION,

THE RECORD REVEALS THAT, WITHIN THE MEANING OF ORS 656,386,
THE FUND DID NOT ""DENY'! LIABILITY FOR CLAIMANT'S SHOULDER
COMPLAINTS,

THE REQUEST FOR HEARING RAISED, BASICALLY, THE ISSUE OF THE
EXTENT OF CLAIMANT=S PERMANENT DISABILITY, CONTAINED WITHIN
THAT BROAD ISSUE WAS WHETHER CLAIMANT WAS ENTITLED TO PERMANENT
DISABILITY COMPENSATION FOR THE SHOULDER,

THE FUND'S SUPPORT OF THE ABSENCE OF AN UNSCHEDULED DIS+
ABILITY AWARD BY THE BOARD%S EVALUATION DIVISION AT THE TIME OF THE
HEARING CANNOT BE CHARACTERIZED AS A DENIAL OF COMPENSATION,

THE BOARD THEREFORE CONCLUDES THAT THE MOTION OF CLAIMANT'S
ATTORNEY 1S NOT WELL TAKEN AND,

lT 1S ACCORDINGLY ORDERED THAT THE MOTION BE, AND IT IS HEREBY
DENIED,



WCB CASE NO, 73—2092 JANUARY 24, 1974
WCB CASE NO, 73—2105 JANUARY 24, 1974

GARY A, ROBERTS, CLAIMANT

WALTER E, MANGERICH, JR,, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THIS MATTER INVOLVES THE EXTENT OF PERMANENT PARTIAL DIS=-
ABILITY OF AN ACCEPTED INDUSTRIAL ACCIDENT OF AUGUST 1, 1972 AND
WHE THER OR NOT AN ALLEGED INJURY OF NOVEMBER 24, 1972 IS AN
AGGRAVATION OR A NEW INJURY AND IF A NEW INJURY, IS THE NOVEMBER
24, 1972 INCIDENT COMPENSABLE,

As TO THE AUGUST 14 1972 INDUSTRIAL ACCIDENT THE BOARD FINDS
THAT THERE 1S NO PERMANENT PARTIAL DISABILITY ARISING OUT OF THIS
ACCIDENT AND THE BOARD AFFIRMS THE DETERMINATION ORDER AND THE
HEARING OFFICER'S FINDINGS THAT THE AUGUST 1 e 1972 CLAIM WAS
CLOSED WITH NO PERMANENT PARTIAL DISABILITY AWARD,

THE HEARING OFFICER FOUND AND THE BOARD AFFIRMS THAT THE
NOVEMBER 24, 1972 INCIDENT IS NOT AN AGGRAVATION OF THE AUGUST
1, 1972 INJURY,

THE HEARING OFFICER FOUND CLAIMANT%S TESTIMONY RELATIVE TO
THE NOVEMBER 24 INCIDENT TO BE UNCONVINCING AND UNRELIABLE,
NEITHER THE CLAIMANT'S WIFE NOR HIS PARTNER WERE CALLED TO TESTIFY
IN HIS BEHALF, THE TESTIMONY OF FOUR OREGON CITY POLICEMEN
INDICATED CLAIMANT DISPLAYED NO LIMITATION OF MOTION ON DECEMBER
9, 1972, DURING A VIOLENT FIASCO WITH THE POLICE,

AFTER REVIEWING THE ENTIRE RECORD, THE BOARD FINDS THAT CLAIMANT
HAS FAILED TO PROVE THAT HIS PRESENT COMPLAINTS AROSE OUT OF AND
IN THE SCOPE OF HIS EMPLOYMENT, THE BOARD AFFIRMS THE DENIAL
OF THE NOVEMBER 24, 1972 CLAIM EITHER AS A NEW INJURY OR AS AN
AGGRAVATION OF THE AUGUST t, 1972 INDUSTRIAL INJURY,

ORDER.

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 27, 1973
1S AFFIRMED,



WCB CASE NO, 73—778 J ANUARY 25, 1974

WILLIAM LEAMING, beceasep

CECIL STICKNEY, BENEFICIARIES' ATTY,

DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY BENEFICIARIES

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE INVOLVED IN THIS MATTER 1S WHETHER OR NOT THE
DEATH OF THE CLAIMANT IS COMPENSABLE,

ON NOVEMBER 30, 1971, CLAIMANT SUFFERED AN INJURY TO HIS
RIGHT LEG, HE HAD CONSIDERABLE SWELLING AND IT REMAINED SORE
FOR SEVERAL MONTHS, CLAIMANT LOST NO TIME FROM WORK AND DID
NOT SEE A DOCTOR, ON APRIL 11, 1972, CLAIMANT WAS HOSPITALIZED
FOR CHEST PAINS AND WAS TREATED FOR THROMBOPHLEBITIS OF THE
RIGHT LLEG AND PUL.MONARY EMBOLISM, A TUMOR WAS SUSPECTED BUT
WAS NOT DIAGNOSED, EXPLORATORY ABDOMINAL SURGERY WAS PERFORMED
JUNE 2, 1972, FOR POSSIBLE INTRA ABDOMINAL MALIGNANCY, NO MALIG-~
NANCY WAS FOUND, A LUNG CANCER WAS DIAGNOSED JUuLY 20, 1972 AND ’
CLAIMANT DIED OCTOBER 25, 1972,

REVIEW OF THE MEDICAL. EVIDENCE PERSUADES THE BOARD THAT THE
THROMBOPHLEBITIS WAS CAUSED BY THE LUNG CANCER AND NOT THE LEG
INJURY, TRAUMATIC THROMBOPHLEBITIS USUALLY OCCURS WITHIN TEN
DAYS TO TWO WEEKS AFTER THE INJURY,

THE MEDICAL EVIDENCE ALSO PERSUADES THE BOARD THAT THE LEG
INJURY IN NOVEMBER, 1971 MAY HAVE CONFUSED THE DIAGNOSIS BUT DID
NOT MASK THE CANCER SYMPTOMS SIGNIFICANTLY, THE ATTENDING DOCTOR
TESTIFIED THAT THE HISTORY OF THE RIGHT LEG INJURY DID NOT CHANGE
THE METHOD OF TREATING THE CLAIMANT,

THE BOARD FINDS THAT THE INDUSTRIAL ACCIDENT OF NOVEMBER,
1971, DID NOT CAUSE THE THROMBOPHLEBITIS, DID NOT MASK THE
CANCER SYMPTOMS AND DID NOT ACCELERATE, LIGHT UP OR AGGRAVATE
THE L.UNG CANCER, THE BOARD FURTHER FINDS THAT THE TREATMENT
INCLUDING THE EXPLORATORY SURGERY IS NOT CAUSALLY CONNECTED TO
THE INDUSTRIAL ACCIDENT,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 28, 1973
1S AFFIRMED,
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WCB CASE NO, 73—622 JANUARY 25, 1974

KIRK FERRELL, CLAIMANT
EDWIN YORK, CLAIMANT'S ATTY,
JACK L, MATTISON, DEFENSE ATTY,
REQUEST FOR REVIEW BY GLAIMANT

‘ .
REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER'S ORDER
WHICH DENIED HIS CLAIM OF AGGRAVATION,

CLAIMANT SUSTAINED SERIOUS AND MULTIPLE INJURIES IN 1966 FOR
WHICH HE HAS RECEIVED THE MAXIMUM FOR UNSCHEDULED DISABILITY,
NO FURTHER AWARD FOR UNSCHEDULED DISABILITY CAN BE MADE OTHER
THAN FOR PERMANENT TOTAL DISABILITY, THE MEDICAL AND LAY
TESTIMONY IN THE RECORD PRECLUDES SUCH AN AWARD, THE HEARING
OFFICER, AFTER SEEING AND HEARING THE CLAIMANT, CONCLUDED THE
DISABILITY IN THE LEFT LEG DID NOT EXCEED THE 75 DEGREES ALREADY
AWARDED,

THE RECORD SHOWS THIS CLAIMANT TO HAVE DONE VERY WELL AT THE
COMMUNITY COLLEGE LEVEL AS FAR AS HE WENT, THE BOARD RECOMMENDS
THAT CLAIMANT AVAIL HIMSELF OF THE SERVICES OF THE DISABILITY
PREVENTION DIVISION SO THAT A SUCCESSFUL VOCATIONAL PLAN CAN BE
WORKED OUT FOR HIM,

THE BOARD, ON REVIEW, CONCURS WITH THE FINDINGS OF THE
HEARING OFFICER AND AFFIRMS HIS ORDER, IT SHOULD BE NOTED THAT
THE HEARING OFFICER'S STATEMENT REGARDING THE PAYMENT OF SUB=~
SISTENCE WHILE AN INJURED WORKMAN IS ATTENDING SCHOOL 1S NOT A
CORRECT STATEMENT, THE BOARD DOES NOT ROUTINELY PROVIDE SUB=~
SISTENCE WHILE A WORKER IS UNDERGOING VOCATIONAL TRAINING, IN
CERTAIN CASES IT DOES PROVIDE SUBSISTENCE AND OTHER COSTS, IN
THIS PARTICULAR CASE, THE EVIDENCE INDICATES THAT CLAIMANT HAS
THE CAPABILITY TO CONTINUE IN TRAINING EITHER IN SCHOOL OR BY ON-
THE~JOB TRAINING IF THE LLATTER CAN BE ARRANGED, FOR THIS PURPOSE,
CLAIMANT IS URGED TO CONTACT THE FIELD COORDINATOR STAFF OF DIS~
ABILITY PREVENTION DIVISION FOR ASSISTANCE IN EITHER TRAINING OR FOR
JOB PLACEMENT, OR ANY OTHER ON~THE=JOB HELP THAT CAN BE PROVIDED,
CLAIMANT IS TOO YOUNG AND POSSESSES TOO MUCH ABILITY TO BE CON-
VERTED INTO A COMPLETELY NON-PRODUCTIVE LIFE, . ’

ORDER

"THE ORDER OF THE HE ARING OFFICER DATED OCTOBER 9, 1973 1S
AFFIRMED,
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WCB CASE NO, 73—503 J ANUARY 28, 1974

IVERA KING, CLAIMANT

BURNS AND EDWARDS, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS EMPLOYER SEEKS BOARD REVIEW OF A HEARING OFFICER"S ORDER
WHICH ALLOWED CLAIMANT%S CLAIM AS COMPENSABLE AND REMANDED IT
TO THE EMPLOYER TO PAY BENEFITS ACCORDINGLY,

CLAIMANT WAS AN EMPLOYEE OF NABISCO AND SUSTAINED AN
INDUSTRIAL NECK INJURY IN NOVEZMBER OF 1971, WHILE PACKAGING
COOKIES ON A BELT LINE, THE CLAIM, INVOLVING NO TIME LOSS, BUT
INVOLV ING LIGHT DUTY WORK FOR THREE TO FOUR WEEKS, WAS ACCEPTED
BY THE EMPLOYER, ANOTHER EPISODE OF NECK PAIN OCCURRED APRIL 21,

;.1.9..7._2-,,;->NC')1" CONSIDERED TO BE AN INDUSTRIAL INCIDENT FOR WHICH

'CLAIMANT RECEIVED OFF=THE =JOB _BENEFITS,

CLAIMANT' S NECK AND SHOULDER CONDITION WORSENED IN DECE MBER,
1972 AND SHE WAS UNABLE TO WORK FOR SIX WEEKS, ' HER CLAIM FOR
WORKMEN"S COMPENSATION BENEFITS FOR THIS EPISODE WAS DENIED,
WHEN CLAIMANT RETURNED TO WORK AFTER SIX WEEKS, THE METHOD OF

. F'ACKAGerG COOKIES HAD CHANGED, REQUIRING A DIFFERENT POSTURAL

POSITION, 'AND SHE WAS THEN ABLE TO WORK WITHOUT DIFFICULTY,

THE HEARING OFFICER, WHO SAW AND HEARD THE CLAIMANT, FOUND
HER TO BE A CREDIBLE WITNESS, CAREFUL REVIEW OF THE MEDICAL
EVIDENCE PERSUADES THE BOARD THAT MEDRICAL CAUSATION HAS BEEN
PROVED, DR, STORINO STATES CLAIMANT HAS A MILD THORACIC OUTLET
PROBLEM WHICH IS NOT RELATED TO THE INDUSTRIAL INJURY BUT ALSO
STATES " "WHILE REACHING FOR COOKIES ON A BELT AND PACKAGING THEM,.
SHE HAD THE ABRUPT ONSET OF RIGHT NECK AND RIGHT SHOULDER PAIN,
THIS HAS, MORE OR LESS, PERSISTED TO DATE, !’

DR. EBERDT RELATES CLAIMANT®S CONDITION TO THE INDUSTRIAL
INJURY, THE BOARD FINDS THAT MEDICAL CAUSATION HAS BEEN PROVED,
THE BOARD AGREES WITH THE FINDINGS OF THE HEARING OFFICER AND
AFFIRMS HIS ORDER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 7, 1973 1S
AFFIRMED,

CLAIMANT"S COUNSEL IS AWARDED A REASONABLE ATTORNEY FEE IN

THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH EOARD REVIEW,
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WCB CASE NO, 73—343 J ANUARY 28, 1974
WCB CASE NO, 73—1093 J ANUARY 28, 1974

JACK W, NEWMAN, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DON G, SWINK, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

RevieweD BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS REVERSAL OF THE HEARING OFFICER™S ORDER
WHICH DENIED PENALTIES AND ATTORNEY'S FEE AND DENIED AN AWARD OF
PERMANENT PARTIAL. DISABILITY,

ON DE NOVO REVIEW THE BOARD CONCURS WITH THE OPINION AND
ORDER OF THE HEARING OFFICER AND ADOPTS HIS OPINION AS ITS OWN,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 22, 1973 IS
AFFIRMED,

WCB CASE NO, 73—1487 JANUARY 28, 1974

RONALD PIERCE, CLAIMANT

COLLINS, FERRIS AND VELURE, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER™S ORDER
WHICH FOUND THE REQUEST FOR HEARING AS BEING UNTIMELY FILED,

THIS MATTER INVOLVES A WORKMAN WHO REPORTED AN INDUSTRIAL
INJURY TO HIS BACK DECEMBER 13, 1972, WHILE EMPLOYED AS A CRANE
OPERATOR AT WEYERHAEUSER,

CLAIMANT FILED A CLAIM FORM 801 WITH THE EMPLOYER, WHICH
WAS FORMALLY DENIED BY THE EMPLOYER ON DECEMBER 22, 1972,
CLAIMANT ALSO FILED FOR OFF=THE~JOB COVERAGE AND RECEIVED BENEFITS
THEREFROM,

ON MAY 10, 1973, CLAIMANT FILED A REQUEST FOR HEARING ON THE
EMPLOYER'S DENIAL OF HIS CLAIM, THIS REQUEST FOR HEARING WAS NOT
MADE WITHIN 60 DAYS AS REQUIRED BY ORS 656,319, BUT WAS WITHIN
THE 180 DAY PERIOD WHICH WILL ALLOW A HEARING IF GOOD CAUSE 1S
ESTABLISHED,

THE RECORD INDICATES THAT CLAIMANT WAS NOT TOTALLY UNAWARE

OF CLAIMS PROCESSING, AS HE HAD FILED " "TwWO DIFFERENT WAYS'' IN
A PREVIOUS INDUSTRIAL CLAIM IN 1969,
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THE BOARD, ON REVIEW, FINDS CLAIMANT ACCEPTED OFF=THE=JOB
COVERAGE, WAS FULLY AWARE OF ALL HIS RIGHTS AND OPTIONS, WAS
AWARE OF THE 60 DAY LIMITATION TO REQUEST A HEARING AND HAD AMPLE
TIME TO CONSULT WITH HIS COUNSEL AND PHYSICIANS, THE CLAIMANT HAS
FAILED TO SHOW GOOD CAUSE FOR NOT REQUESTING A HEARING WITHIN 60
DAYS FROM THE EMPLOYER'S DENIAL,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED AUGUST 24, 1973 IS
AFFIRMED,

WCB CASE NO, 73—1436 J ANUARY 28, 1974
WCB CASE NO, 73—1437 J ANUARY 28, 1974

WILLIAM H, VANWINKLE, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT%S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAI MANT REQUESTS REVERSAL OF THE HEARING OFFICER'S ORDER
WHICH HELD THAT CLAIMANT FAILED TO FILE A TIMELY REQUEST FOR
HEARING AFTER RECEIVING A DENIAL,

CLAIMANT RECEIVED A BACK INJURY FEBRUARY 14, 1972 WHICH WAS
CLOSED BY DETERMINATION ORDER WITH NO AWARD FOR PERMANENT DIS-~
ABILITY,

CLAIMANT FILED A CLLAIM IN LATE OCTOBER, 1972 FOR AN AGGRAVATION
OF THE FEBRUARY 14, 1972 INJURY, OR IN THE ALTERNATIVE A NEW COM~
PENSABLE ACCIDENTAL INJURY, THE STATE ACCIDENT INSURANCE FUND
MAILED A NOTICE OF DENIAL JANUARY 4, 1973, AND THE CLAIMANT CONCEDED
THAT THE DENPAL SPOKE TO BOTH THE AGGRAVATION AND NEW INJURY CLAIM,

CLAIMANT CONSULTED AN ATTORNEY SHORTLY AFTER HE RECEIVED
THE JANUARY 4TH NOTICE OF DENIAL, NO REQUEST FOR HEARING WAS
FILED UNTIL MAY 9, 1973, THE CLAIMANT, HIS WIFE AND HIS ATTORNEY
WELL KNEW OR SHOULD HAVE KNOWN THAT THE REQUEST FOR HEARING MUST
BE FILED WITHIN 60 DAYS OF THE DENIAL NOTICE, NO GOOD CAUSE HAS
BEEN SHOWN FOR FAILURE TO REQUEST A HEARING WITHIN 60 DAYS,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 20, 1973, IS
AFFIRMED,
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WCB CASE NO, 73—1308 FEBRUARY 1, 1974

RONALD STRAUSBAUGH, CLAIMANT

POZZ1l, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

"REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE ISSUE INVOLVED 1S WHETHER OR NOT THE CLAIMANT SHOULD
RECEIVE PENALTIES AND ATTORNEY'S FEES FOR DELAY IN PAYING
TEMPORARY TOTAL DISABILITY COMPENSATION,

CLAIMANT RECEIVED A LOW BACK AND RIGHT FOOT INDUSTRIAL INJURY
DECEMBER 84, 1969, WHICH WAS CLOSED BY A DETERMINATION ORDER,
CLAIMANT REQUESTED A HEARING CONTESTING THE PARTIAL DENIAL OF AN
ARM INJURY AND THE EXTENT OF PERMANENT PARTIAL DISABILITY AWARDED
BY THE DETERMINATION ORDER,

BerFore mHE OPINION AND ORDER OF THE HEARING OFFICER WAS ISSUED,
CLAIMANT RETURNED TO THE ATTENDING PHYSICIAN FOR FURTHER CARE AND
TREATMENT OF HIS LOW BACK INJURY, THE ATTENDING PHYSICIAN SUBMITTED
A REPORT OF AUGUST 31, 1972 WHICH WAS SOMEWHAT AMBIGUOUS AS TO
WHETHER OR NOT CLAIMANT HAD SUSTAINED A NEW INJURY WHILE WORKING
FOR A NEW EMPLOYER OR THAT THIS PRESENT CONDITION WAS AN AGGRAVATION
OF THE DECEMBER 8, 1969 INDUSTRIAL INJURY, MANY LETTERS BETWEEN
CLAIMANT'S ATTORNEY AND THE STATE ACCIDENT INSURANCE FUND'S
ATTORNEY APPEAR TO HAVE MERELY ADDED TO THE CONFUSION,

THE PROBLEM FINALLY COMES DOWN TO THE PAYMENT BY THE STATE
ACCIDENT INSURANCE FUND OF ONE HUNDRED FORTY EIGHT DOLLARS IN
FEBRUARY, 1973 FOR TWO WEEK TEMPORARY TOTAL DISABILITY INSTEAD OF
OCTOBER OR NOVEMBER, 1972, IT IS NOTED CLAIMANT WAS RECEIVING
THREE HUNDRED FIFTY ONE DOLLARS PER MONTH CONTINUOUSLY DURING THIS
PERIOD OF TIME ON THE PERMANENT PARTIAL DISABILITY AWARD, THE
HEARING OFFICER FOUND THAT PENALTIES AND ATTORNEY'S FEES UNDER
THE FACTS OF THIS CASE wOULD NOT BE ALLOWED, THE BOARD CONCURS
WITH THIS FINDING AND ORDER,

THE CASES CITED BY THE CLAIMANT IN HIS BRIEF ARE CLEARLY
DISTINGUISHABLE UPON THE FACTS, THE STATE ACCIDENT INSURANCE FUND
HAD A RIGHT AND A DUTY TO INVESTIGATE WHETHER OR NOT THIS INCIDENT
WAS AN AGGRAVATION OR A NEW INJURY, THE INVESTIGATION WAS NOT
EXPEDITED BY THE MANY LETTERS BETWEEN CLAIMANT'S COUNSEL. AND THE
STATE ACCIDENT INSURANCE FUND'S COUNSEL,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 31, 1973 IS
AFFIRMED,
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WCB CASE NO, 73—1155 FEBRUARY 7, 1974

GERALDINE M, LUFF ( FOX) , CLAIMANT
BUSS, LEICHNER, LINDSTEDT AND BARKER,
CLAIMANTYS ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

THE ABOVE=ENTITLED MATTER WAS THE SUBJECT OF AN ORDER ON
REVIEW JANUARY 9, 1974,

THE LAST PARAGRAPH OF PAGE 1 IS DELETED AND IS HEREBY CORRECTED
TO READ AS FOLLOWS -

*"THE BOARD, ON REVIEW, FINDS CLAIMANT'S DISABILITY TO

BE SUBSTANTIAL AND BY THIS ORDER, GRANTS HER A PERMANENT
PARTIAL DISABILITY AWARD TOTALING 192 DEGREES UNSCHEDULED
LOW BACK DISABILITY, BEING AN INCREASE OF 59 DEGREES,

THE AWARD OF 46 DEGREES FOR LOSS OF THE LEFT LEG IS
ADEQUATE, !!

THE FIRST SENTENCE OF THE ORDER ON PAGE 2 IS DELETED AND
1S HEREBY CORRECTED TO READ AS FOLLOWS -~

""THE CLAIMANT 1S HEREBY AWARDED AN INCREASE OF 59
DEGREES PERMANENT PARTIAL DISABILITY FOR UNSCHEDULED
LOW BACK DISABILITY MAKING A TOTAL OF 192 DEGREES
UNSCHEDULED PERMANENT PARTIAL DISABILITY, IN ALL OTHER
RESPECTS THE HEARING OFFICERY.S ORDER OF AUGUST 14 s 1973

IS AFFIRMED, ' !

THE ORDER ON REVIEW DATED JANUARY 9, 1974 1S OTHERWISE
RATIFIED AND AFFIRMED,

WCB CASE NO, 73—1667 FEBRUARY 7, 1974

CAROLYN TURAN, CLAIMANT

EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

TOOZE, KERR AND PETERSON, DEFENSE ATTYS,

ON DECEMBER 20, 1973, THE STATE ACCIDENT INSURANCE FUND
REQUESTED REVIEW OF A REFEREE'S ORDER DATED NOVE MBER 21, 1973
WHICH, AMONG OTHER THINGS, ORDERED CLAIMANTYS CLAIM REOPENED
AS OF FEBRUARY 17, 1972,

THE PARTIES HAVE NOW STIPULATED THAT THE DATE OF REOPENING
SHOULD BE AMENDED TO FEBRUARY 19, 1973 AND THAT THE REQUEST FOR

REVIEW SHOULD THEREUPON BE WITHDRAWN, THE STIPULATION IS
ATTACHED HERETO AS EXHIBIT 'TA"Y, .,

Tre BOARD, BEING NOW FULLY ADVISED, APPROVES THE STIPULATION
AND HEREBY ORDERS IT EXECUTED ACCORDING TO ITS TERMS,

THE REQUEST FOR REVIEW FILED BY THE STATE ACCIDENT INSURANCE
FUND IS HEREBY DISMISSED,
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STIPULATION ’

lT 1S HEREBY STIPULATED BY AND BETWEEN CAROLYN TURAN THROUGH
HER ATTORNEY, RICHARD KROPP, AND THE STATE ACCIDENT INSURANCE FUND
THROUGH MARCUS K, WARD, ASSISTANT ATTORNEY GENERAL, OF ITS
ATTORNEYS THAT THE OPINION AND ORDER OF THE HEARING REFEREE IN THE
ABOVE—-REFERRED~-TO MATTER, DATED NOVEMBER 21, 1973, BE AMENDED
IN THE NEXT—-TO—-LAST PARAGRAPH OF THE THIRD PAGE TO READ AS FOLLOWS -

vy lT IS NOW THEREFORE ORDERED THAT THIS CLLAIM
BE REMANDED TO THE STATE ACCIDENT INSURANCE FUND TO

BE ACCEPTED FOR PAYMENT OF COMPENSATION FROM FEBRUARY
19, 1973 UNTIL THE CLOSURE IS AUTHORIZED PURSUANT TO
ORS 656268, "' "

AND IN CONSIDERATION THEREOF, THE STATE ACCIDENT INSURANCE FUND
HEREBY WITHDRAWS ITS REQUEST FOR BOARD REVIEW, DATED DECEMBER

19, 1973, AND SIGNED BY R, KENNEY ROBERTS (COPY MAY ERRONEOUSLY
SHOW DATE OF OCTOBER 19, 1973),

SAIF CLAIM NO, DB 164517 FEBRUARY 7, 1974

EDWARD C, ASHWORTH, CLAIMANT

POZZ21, WILSON AND ATCHISON, CLAIMANT'S ATTYS,

THE ABOVE=ENTITLED MATTER WAS THE SUBJECT OF AN OWN MOTION
ORDER DATED JANUARY 4, 1974,

ON PAGE 1, FOURTH LINE OF THE ORDER, THE ORDER ERRONEOUSLY
RECITES, '""EQUAL TO 75 PERCENT LOSS OF AN ARM, '' THE SOLE PURPOSE
OF THIS ORDER IS TO CORRECT THE RECORD TO RECITE, YYEQUAL TO .
65 PERCENT LOSS OF AN ARM, "'

THE OWN MOTION ORDER OF JANUARY 4, 1974, SHOULD BE, AND IT
IS HEREBY AMENDED TO REFLECT THIS CORRECTION,

WCB CASE NO, 72—3400—IF FEBRUARY 7, 1974

DONALD R, JOHNSON, CLAIMANT
POZZ1, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

UF’ON MOTION OF THE APPELLANT, THE STATE ACCIDENT INSURANCE
FUND, THE REQUEST FOR BOARD REVIEW IS DISMISSED,
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SAIF CLAIM NO, FA 735446 FEBRUARY 7, 1974

WILLIAM J, LISH, CLAIMANT

THE CLAIMANT AGAIN REQUESTS OWN MOTION CONSIDERATION SUB-
SEQUENT TO THE OWN MOTION ORDER DATED JULY 23, 1973, THE QUESTION
IS WHETHER OR NOT A NUMBER OF INTERVENING INCIDENTS SINCE THE
1959 ACCIDENT ARE THE CAUSE OF CLAIMANT'S PRESENT CONDITION OR
WHETHER OR NOT CLAIMANTY.S PRESENT COMPLAINTS ARE THE RESULT OF
THE 1959 INJURY,

THE BOARD CONCLUDES THIS MATTER SHOULD BE REMANDED TO THE
HEARINGS DIVISION TO CONDUCT A HEARING AND RENDER AN ADVISORY
OPINION TO THE BOARD AS TO WHETHER OR NOT CLAIMANTY.S PRESENT
CONDITION AND COMPLAINTS ARE THE RESULT OF HIS 1959 INJURY,

IT 1s so orDERED.

WCB CASE NO, 67—1528 FEBRUARY 7, 1974

OWEN W, GAFFNEY, CLAIMANT

THIS MATTER IS BEFORE THE WORKMENYS COMPENSATION BOARD
UPON THE REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS CONTINUING

JURISDICTION UNDER OWN MOTION POWER GRANTED BY ORS 656,278,

ACCORDING TO THE RECORDS OF THE STATE ACCIDENT INSURANCE FUND
CLAIMANT SUSTAINED A BACK INJURY JULY 19, 1963 AND THE CLAIM WAS
CLOSED SEPTEMBER 29, 1965 WITH A PERMANENT DISABILITY AWARD OF
20 PERCENT LOSS OF FUNCTION OF AN ARM FOR UNSCHEDULED DISABILITY,
THE CIRCUIT COURT AFFIRMED THIS AWARD,

IN 1967 CLLAIMANT FILED AN AGGRAVATION CLAIM AND THE CLAIM WAS
CLOSED BY AWARD OF AN ADDITIONAL. 15 PERCENT LOSS OF FUNCTION OF AN
ARM AND, THE BOARD, ON REVIEW, AFFIRMED THE PERMANENT PARTIAL
DISABILITY TOTALING 35 PERCENT LOSS OF USE OF AN ARM,

THE CLAIMANT HAS PRESENTED MEDICAL EVIDENCE TO SUPPORT HIS
REQUEST FOR BOARD%>S OWN MOTION RELIEF BUT THE BOARD CONCLUDES
FURTHER EVALUATION BY THE DISABILITY PREVENTION DIVISION IS REQUIRED
BEFORE FINALLY RULING ON HIS REQUEST,

THEREFORE, THE-STATE ACCIDENT INSURANCE FUND IS HEREBY ORDERED
TO ARRANGE FOR, AND PAY THE EXPENSE OF, A FULL AND COMPLETE
EVALUATION OF CLAIMANTY.S CONDITION AT THE DISABILITY PREVENTION
DIVISION, ’

lT 1S HEREBY FURTHER ORDERED THAT THE STATE ACCIDENT INSURANCE
FUND REQUEST THE OPINION OF THE DISABILITY PREVENTION DIVISION AS
TO WHETHER CLAIMANTY.S PRESENT PROBLEMS ARE RELATED TO THE
INDUSTRIAL INJURY, THE REPORT IS TO BE SUBMITTED TO THE BOARD FOR
FURTHER CONSIDERATION AND DISPOSITION OF CLAIMANT'S REQUEST FOR
OWN MOTION RELIIEF,
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NOTICE OF APPEAL
PursuaNT TO ORS 656,278 =

THE CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW OR APPEAL ON
THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION,

THE STATE ACCIDENT INSURANCE FUND MAY REQUEST A HE ARING ON
THIS ORDER,
4

THIS ORDER 1S FINAL UNLESS WITHIN 30 DAYS FROM THE DATE HEREOF
THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING
A HEARING,

WCB CASE NO, 73—1052 FEBRUARY 12, 1974

LOUIS MCINNIS, peceaseb
POZZ1l, WILSON AND ATCHISON,
BENEFICIARIESY ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A HEARING OFFICERY S ORDER WHICH REQUIRED THE FUND TO PAY BENEFITS
TO A WIDOW OF A WORKMAN BASED ON A FINDING THAT THE WORKMAN DIED
DURING A PERIOD OF PERMANENT AND TOTAL DISABILITY, THE FUND CONTENDS
THE WORKMAN WAS NOT PERMANE NTLY AND TOTALLY DISABLED AT HIS
DEATH,

CL.AIMANT HAD SUSTAINED A COMPENSABLE RIGHT LEG INJURY ON
OCTOBER 264 1970, WHILE HOSPITALIZED, CLAIMANT SUFFERED A HEART
ATTACK, RESPONSIBILITY FOR THE HEART ATTACK WAS DENIED BY THE
STATE ACCIDENT INSURANCE FUND, SUBSEQUENTLY, ON REVIEW BY THE
BOARD, THE CLAIM FOR THE HEART CONDITION WAS ALLOWED AND THIS
ORDER OF THE BOARD WAS LATER AFFIRMED BY THE CIRCUIT COURT,

By DETERMINATION ORDER OF MARCH 22, 1973, THE CLAIMANT WAS
AWARDED 64 DEGREES (20 PERCENT) FOR UNSCHEDULED HEART DISABILITY,
IN ADDITION TO THE 30 DEGREES FOR LLOSS OF USE OF THE RIGHT LEG
PREVIOUSLY AWARDED,

CLAIMANT APPEALED FROM THIS DETERMINATION ORDER ON MARCH
30, 1973, AN AMENDED REQUEST FOR HEARING WAS FILED APRIL 4, 1973,
ALLEGING CLAIMANT HAD DIED AND ALLEGING ENTITLEMENT OF THE
WIDOW TO BENEFITS,

THE HEARING OFFICER FOUND AND THE BOARD CONCURS, AFTER
CONSIDERING THE LAY AND MEDICAL EVIDENCE INCLUDING CLAIMANT'S
SUITABILITY ONLY FOR UNSKILLED MANUAL LABOR, HIS AGE, PHYSICAL
DISABILITY AND EMOTIONAL PROBLEMS, THAT DECEDENT WAS PERMANENTLY
AND TOTALLY DISABLED AT THE TIME OF HIS DEATH,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 11, 1973
IS AFFIRMED,
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CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 72—3192 FEBRUARY 12, 1974

WILBUR MCCOY, CLAIMANT
RASK, HEFFERIN AND CARTER, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

FROM THE FILES AND RECORDS OF THE WORKMEN'S COMPENSATION
BOARD, IT APPEARS THAT -

(1) CLAIMANT FILED A CLAIM FOR WORKMEN'S COMPENSATION
BENEFITS ON OR ABOUT SEPTEMBER 11, 1972 WHICH WAS DENIED BY THE
EMPLOYER ON OCTOBER 18, 1972,

( 2) CLAlMANT REQUESTED A HEARING AND UPON HEARING THE
HEARING OFFICER FOUND THE CLAIM COMPENSABLE AS AN ACCIDENTAL
INJURY,

(3) THE EMPLOYER REQUESTED REVIEW BY THE WORKMEN'S
COMPENSATION BOARD, A MAJORITY OF THE BOARD, BY ORDER DATED
NOVEMBER 28, 1973, FOUND CLAIMANT HAD SUFFERED AN OCCUPATIONAL
DISEASE RATHER THAN AN INJURY,

( 4) THE EMPLOYER THEREUPON APPEALED THE BOARD'S ORDER TO
THE CIRCUIT COURT OF MULTNOMAH COUNTY WHICH RULED ON JANUARY 11,
1974 THAT THE CLAIMANT'S CONDITION WAS A DISEASE RATHER THAN AN
INJURY AND ORDERED THAT A MEDICAL BOARD OF REVIEW BE CONVENED TO
FINALLY DECIDE THE COMPENSABILITY OF THE CLAIM,

THE PARTIES NOW WISH TO COMPROMISE AND DISPOSE OF THE_MATTER
IN ACCORDANCE WITH ORS 656,289(4) AND HAVE PRESENTED THE WORKMEN'S
COMPENSATION BOARD WITH A STIPULATION OF FACTS, CONTENTIONS AND
SETTLEMENT AGREEMENT TO DISPOSE OF THE MATTER IN ACCORDANCE WITH
ORS 656,289 (4) AND WHICH IS ATTACHED HERETO AS EXHIBIT TVA'Y AND
HEREBY MADE A PART HEREOF,

THE BOARD BEING NOW FULLY ADVISED, FINDS =

(1) THAT A BONA FIDE DISPUTE OVER THE COMPENSABILITY OF
CLAIMANT'S CLAIM EXISTS AND,

(2) THAT THE SETTLEMENT AGREEMENT IS FAIR AND EQUITABLE,

THE BOARD CONCLUDES THE AGREEMENT SHOULD BE APPROVED AND
EXECUTED ACCORDING TO ITS TERMS,

It 1s so orDERED,

STIPULATION OF FACTS, CONTENTIONS AND SETTLEMENT
AGREEMENT

lT IS HEREBY STIPULATED BY AND BETWEEN WILBUR MCCOY. CLAIMANT,
ACTING FOR HIMSELF AND BY AND THROUGH HIS ATTORNEY, THOMAS O,
CARTER, AND SUNSET FUEL CO,, THE EMPLOYER, AND ITS INSURER,
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INDUSTRIAL INDEMNITY COMPANY, ACTING BY AND THROUGH ITS COUNSEL,
MIZE, KRIESIEN, FEWLESS, CHENEY AND KELLEY AND MARSHALL C,
CHENEY, JR,, AS FOLLOWS —~

1., CoOVERAGE UNDER THE WORKMEN'S COMPENSATION LAW OF OREGON
WAS AFFORDED SUNSET FUEL COMPANY BY INDUSTRIAL INDEMNITY COMPANY
FROM AND AFTER JULY 1, 1972,

2, lN SEPTEMBER, 1972, CLAIMANT FILED A CLAIM WITH HIS EMPLOYER
ALLEGING EITHER AN ACCIDENTAL INJURY OR AN OCCUPATIONAL DISEASE
ARISING OUT OF AND IN THE COURSE OR SCOPE OF EMPLOYMENT DURING
THE PERIOD WHEN SUCH COVERAGE WAS AFFORDED TO SUNSET FUEL COMPANY
BY INDUSTRIAL. INDEMNITY COMPANY AND CLAIMED ENTITLEMENT TO
BENEFITS UNDER THE WORKMEN'S COMPENSATION LAW OF OREGON,

3 THE CLLAIMANT CONTENDS THAT THE EMPLOYER, BY AND THROUGH
ITS INSURER, INDUSTRIAL INDEMNITY COMPANY, SHOULD PAY MEDICAL
EXPENSES, TIME LOSS BENEFITS AND SUCH OTHER BENEFITS TO WHICH
CLAIMANT MAY BE ENTITLED UNDER THE WORKMENY%S COMPENSATION LAW
OF THE STATE OF OREGON,

4.4 THE EMPLOYER AND ITS INSURER, INDUSTRIAL INDEMNITY
COMPANY, DENY THAT CLAIMANT HAS SUSTAINED EITHER A COMPENSABLE
INJURY OR A COMPENSABLE OCCUPATIONAL. DISEASE AT ANY TIME WHILE
EMPLOYED BY SUNSET FUEL COMPANY, AND FURTHER CONTEND ANY INJURY
OR DISEASE FROM WHICH CLAI MANT MAY NOW SUFFER WAS AND IS WHOLLY
UNRELATED TO ANY ACTIVITY OF EMPLOYMENT, SUNSET FUEL CO, AND
INDUSTRIAL INDEMNITY COMPANY FURTHER CONTEND THAT ANY LOSS OF
EARNINGS TO CLAIMANT RESULTED FROM HIS VOLUNTARY CHOICE OR IN
THE ALTERNATIVE WAS THE RESULT OF CLAIMANT'S PRIOR PHYSICAL AND
MENTAL CONDITION WHICH WAS WHOLLY UNRELATED TO ANY WORK ACTIVITY
PERFORMED FOR SUNSET FUEL CO,

Se THERE IS A BONA FIDE DISPUTE BETWEEN CLAIMANT AND SUNSET
FUEL CO, AND INDUSTRIAL INDEMNITY COMPANY AS TO WHETHER CLAIMANT
HAS SUSTAINED EITHER A COMPENSABLE INJURY OR COMPENSABLE OCCUPA-—~
TIONAL DISEASE, THE MATTER IS PRESENTLY BEFORE THE WORKMEN' s
COMPENSATION BOARD AWAITING REFERRAL TO A MEDICAL BOARD OF REVIEW
FOR DETERMINATION WHETHER OR NOT CLAIMANT SUFFERS FROM A COMPEN-
SABLE OCCUPATIONAL DISEASE, THE WORKMENYS COMPENSATION BOARD
HAVING FOUND THAT CLAIMANT HAS NOT SUSTAINED A COMPENSABLE INJURY,

6. THE PARTIES HAVE AGREED THAT AN ORDER MAY BE ENTERED IN
THIS CAPTIONED MATTER DISMISSING THIS CLAIM AND CONFIRMING THIS
SETTLEMENT AND COMPROMISE, SUCH AGREEMENT HAS BEEN MADE
PURSUANT TO THE WISHES OF THE CLAIMANT PERSONALLY AND BEING
ADVISED BY HIS ATTORNEY, THOMAS O, CARTER, AND FURTHER THE
CLAIMANT IS ADVISED BY HIS OWN DOCTORS -~ THE EMPLOYER, SUNSET
FUEL COMPANY, AND ITS INSURER, INDUSTRIAL INDEMNITY COMPANY,
INDEPENDENTLY AND BASED UPON THE FACTS OF THIS CLAIM AND MEDICAL
RECORDS FURNISHED TO THE EMPLOYER AND ITS INSURER, THE PARTIES
REPRESENT THAT THIS SETTLEMENT AND COMPROMISE IS FAIR AND
REASONABLE, THE PARTIES AGREE THAT SUCH AN ORDER IN THIS CLAIM
SHALL BE THAT —

Ae SUNSET FUEL CO, 4 BY AND THROUGH ITS INSURER, INDUSTRIAL
INDEMNITY COMPANY, SHALL PAY AND CAUSE TO BE PAID TO THE CLLAIMANT
THE SUM OF FIFTEEN THOUSAND DOLLARS, COMMENSURATE WITH THE
DISMISSAL OF THIS CLAIM, IN FULL, COMPLETE SETTLEMENT OF ALL
CLAIMS ARISING OUT OF THE EMPLOYMENT OF THE CLAIMANT BY THE SAID
EMPLOYER, INCLUDING ANY CLAIM ARISING OUT OF THE ALLEGED CONDITION

~114=




REPORTED BY CLAIMANT ON SEPTEMBER 11,4 1972 PERTAINING TO NERVOUS
FATIGUE AND DEPRESSIONy, INCLUDING AGGRAVATION, PENALTIES AND
ATTORNEYS'Y FEES WHICH SHALL BE IN FULL AND COMPLETE SETTLEMENT

OF ALL BENEFITS UNDER THE WORKMEN'S COMPENSATION ACT OF THE

STATE OF OREGON FOR AND ON ACCOUNT OF SAID ALLEGED CONDITION, AND
THAT SUCH ORDER IS MADE PURSUANT TO THE PROVISIONS OF THE WORKMEN®S
COMPENSATION ACT OF OREGON WHEREIN THERE IS A BONA FIDE DISPUTE
OVER THE COMPENSABILITY OF SUCH A CLAIM AND THAT UPON APPROVAL

OF THIS SETTLEMENT AND ORDER BY THE WORKMENSS COMPENSATION BOARD,
THAT SAID PAYMENT SHALL BE CAUSED TO BE MADE FORTHWITH TO THE
CLAIMANT AT HIS ADDRESS OF 7536 S, Ee4 27 TH AVENUE, PORTLAND, OREGON
97202, OR IN CARE OF-HIS ATTORNEY, WHICHEVER IS SO DESIGNATED BY

THE CLAIMANT,

Be THAT OF AND FROM SAID SUM OF FIFTEEN THOUSAND DOLLARS
THERE SHALL BE PAID BY THE CLAIMANT BY AND THROUGH THIS EMPLOYER
AND ITS INSURER, INDUSTRIAL INDEMNITY COMPANY, NONE DOLLARS, THEREOF
TO THOMAS Oy CARTERy, ATTORNEY FOR THE CLAIMANT, FOR AND ON
ACCOUNT OF SERVICES PERFORMED BY HIM, WHICH SUM IS DEEMED TO BE
A REASONABLE AMOUNT,

WCB CASE NOS, 73—527, 72—1406 AND 72—1407
FEBRUARY 12, 1974

JACK BARRETT, CLAIMANT
DON G, SWINK, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,

REVlEWED BY COMMISSIONERS WILSON AND MOORE,

FROM THE FILES AND RECORDS OF THE WORKMENYS COMPENSATION
BOARD 1T APPEARS THAT JACK E4. BARRETT SUFFERED AN INJURY TO H1S
SPINE ON MAY 5, 1971 WHILE IN THE EMPLOY OF LEONETTI FURNITURE
MANUFACTURING COMPANY, (LEONETTI)

A cLAIM wAs FILED WITH AND ACCEPTED BY THE STATE ACCIDENT
INSURANCE FUND WHICH WAS THEN LIABLE FOR THE COMPENSABLE INJURIES
OF LLEONETT!I WORKMEN, THE CLAIM, NO, DC 302634, REMAINED IN
OPEN STATUS UNTIL FEBRUARY 5, 1973,

ON JANUARY 18, 1972 CLAIMANT ALLEGED A SECOND, OR ADDITIONAL
SPINE INJURY ARISING OUT OF HIS EMPLOYMENT AT LEONETTI, A CLAIM
WAS FILED WITH EMPLOYER.S INSURANCE OF WAUSAU (WAUSAU) WHICH
WAS THEN INSURING LEONETTI"S WORKMENYS COMPENSATION LIABILITY,
THE CLAIM FILED WAS FOR A NEW INJURY,

CLAIMANT ALSO FILED AN AGGRAVATION CLAIM CLAIMING THE ALLEGED
JANUARY 18, 1972 INCIDENT CONSTITUTED AN AGGRAVATION OF THE
MAY S5, 1971 INJURY,

BoTH THE STATE ACCIDENT INSURANCE FUND AND WAUSAU DENIED THE
CLAIMS AND CLAIMANT REQUESTED A HEARING ON EACH DENIAL, THE REQUESTS
WERE CONSOLIDATED FOR HEARING AND ON OCTOBER 10, 1972 A HEARING
OFFICER ORDERED WAUSAU TO ACCEPT THE CLAIM AND PAY THE BENEFITS
AS A NEW INJURY, THE ORDER AFFIRMED THE STATE ACCIDENT INSURANCE

FUND" S DENIAL,
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WAusAU THEREUPON REQUESTED BOARD REVIEW, PENDING REVIEW
CLAIMANT AND WAUSAU STIPULATED TO A DISPUTED CLAIM SETTLEMENT
OF THE MATTER, THE STIPULATION PROVIDED THAT —

(1) WAausau wouLD PAY CLAIMANT A CERTAIN SUM ( TWENTY
THOUSAND DOLLARS) AND WITHDRAW ITS REQUEST FOR REVIEW OF THE
HEARING OFFICER%.S ORDER,

(2) CLAIMANT WOULD RECOGNIZE THE VALIDITY OF WAUSAU'S
DENIAL OF HIS CLAIM IN RETURN FOR THE PAYMENT OF TWENTY THOUSAND
DOL.L.ARS,

ON NOVEMBER 14,4 1972 THE WORKMEN%S COMPENSATION BO_ARD
APPROVED THE SETTLEMENT AND SENT COPIES OF THE ORDER APPROVING
IT TO ALL PARTIES, INCLUDING THE STATE ACCIDENT INSURANCE FUND,

ON FEBRUARY 5, 1973 A WORKMENY S COMPENSATION BOARD DETER=—
MINATION ORDER REGARDING THE MAY 5, 1971 INJURY ISSUED GRANTING
CLAIMANT 60 PERCENT OF 320 DEGREES OR 192 DEGREES, '

ON MARCH 1, 1973 CLAIMANT REQUESTED A HEARING ON THE EXTENT
OF PERMANENT DISABILITY (WCB CASE NO, 73~527) FROM THE MAY 5,
1971 STATE ACCIDENT INSURANCE FUND COVERED CLAIM,

ON MARCH 16, 1973 THE STATE ACCIDENT INSURANCE FUND REQUESTEL
A HEARING ON THE DETERMINATION ORDER CONTENDING -~

(1) THE ORDER ERRED IN ATTRIBUTING ANY PERMANENT DISABILITY
TO THE MAY 5, 1971 INJURY -

(2) THAT CLAIMANT WAS PERMANENTLY TOTALLY DISABLED IN
FACT, BUT THAT THIS DISABILITY WAS CAUSED BY THE JANUARY 18, 1972
INJURY COVERED BY WAUSAU ~

(3) THAT THE DISPUTED CLAIM SETTLEMENT BETWEEN CLAIMANT
AND WAUSAU AND THE BOARD APPROVAL THEREOF WAS VOID BECAUSE THERE
WAs NO %-%“BONA FIDE"Y! DISPUTE AS TO ““COMPENSABILITY'! OF THE

JANUARY 18, 1972 INJURY,

As A PART OF THAT REQUEST FOR HEARING THE STATE ACCIDENT
INSURANCE FUND MOVED TO HAVE WAUSAU JOINED AS A NECESSARY PARTY,
PRESUMABLY IT WAS THE INTENTION OF ALL THAT CLAIMANT%-S REQUEST
FOR HEARING AND THE STATE ACCIDENT INSURANCE FUND'S REQUEST FOR
HEARING WOULD BE CONSOLIDATED, A HEARING ON THE MOTION TO JOIN
WAUSAU WAS HELD JULY 23, 1973 AND ORAL ARGUMENT WAS HAD, ADDI~
TIONAL WRITTEN ARGUMENT WAS SOLICITED BY THE HEARING OFFICER AND
WAUSAU, CLAIMANT AND THE STATE ACCIDENT INSURANCE FUND RESPONDED,

WAUSAU CONTENDED THAT CLAIMANT DID NOT SUFFER AN 'Y ACCIDENTAL
INJURYYY :ON JANUARY 18, 1972 AND CITED NUMEROUS REFERENCES IN THE
ORIGINAL RECORD (WCB CASE NO, 72~1406 AND 1407) TO SUPPORT THAT
CONTENTION, IT ALSO CONTENDED THAT THE SETTLEMENT WAS BASED ON
A GENUINE QUESTION OF LAW AND FACT AND FELL WITHIN THE DEFINITION

OF A '"YBONA FIDE DISPUTE"! UNDER ORS 656,289 (4),
CLAIMANT CONTENDED THAT =

(1) THE SETTLEMENT HE HAD ENTERED INTO WAS A GENUINE BONA
FIDE DISPUTE SETTLEMENT OF HIS CLAIM,
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(2) THAT THE HEARING OFFICER™S OPINION AND ORDER OF OCTOBER
10, 1972, AFFIRMING THE STATE ACCIDENT INSURANCE FUND.S DENIAL
OF THE JANUARY 18, 1972 CLAIM WAS RES JUDICATA AND THAT

(3) THEREFORE, AS A MATTER OF LAW, THE ONLY QUESTION
PRESENTED BY HIS REQUEST FOR HEARING WAS THE EXTENT OF PERMANENT
DISABILITY RESULTING FROM THE INJURY OF MAY 5, 1971,

THE STATE ACCIDENT INSURANCE FUND CONTINUED TO ASSERT THAT THE
FACTS OF THE JANUARY 18, 1972 INCIDENT, WHILE PERHAPS NOT CLEARLY
ESTABLISHING LIABILITY AGAINST WAUSAU OR THE STATE ACCIDENT iINSURANCE
FUND, SO CLEARLY RELATED THE INCIDENT TO HIS EMPLOYMENT AT
LEONETTI FURNITURE, THAT THERE COULD BE NO ''BONA FIDE"'! DISPUTE
THAT THE INCIDENT WAS NONCOMPENSABLE UNDER -THE OREGON WORKMEN"YS
COMPENSATION LAW, THUS, THE STATE ACCIDENT INSURANCE FUND CONTINUED,
THE STIPULATED SETTLEMENT WAS IN VIOLATION OF ORS 656,236 AND VOID, "
THE HEARING OFFICER FOUND THAT THIS WAS ESSENTIALLY A DISPUTE
BETWEEN TWO INSURANCE COMPANIES OVER WHICH OF THEM WAS LIABLE
TO CLAIMANT RATHER THAN WHETHER THE EMPLOYER WAS LIABLE TO
CLAIMANT, HE CONCLUDED -

(1) THAT THESE FACTS COULD NOT FORM THE BASIS OF A ' TBONA
FIDE DISPUTE OVER COMPENSABILITY OF A CLAIM" .

(2) THAT WITHOQUT SUCH A FACTUAL BASIS THE BOARD WAS WITHOUT
JURISDICTION TO APPROVE THE STIPULATED SETTLEMENT, AND THAT,

(3) THE ORDER APPROVING STIPULATION AND DISMISSING REVIEW
WAS VOID FOR LACK OF JURISDICTION,

ON AUGUST 14, 1973 THE HEARING OFFICER, IN EFFECT, SET ASIDE
THE BOARDY%S ORDER AND HELD IT FOR NAUGHT AND GRANTED THE STATE
ACCIDENT INSURANCE FUNDY.S MOTION TO JOIN WAUSAU,

BeEFORE THE MATTER WAS SET FOR FURTHER HE ARING WAUSAU
REQUESTED REVIEW OF THE HE ARING OFFICER%.S AUGUST 14, 1973 RULING
AND A STAY OF FURTHER PROCEEDING PENDING REVIEW, THE FUND OPPOSED
THE REQUE ST FOR REVIEW ON THE GROUND THAT THE HEARING OFFICERY.S
ORDER WAS NOT A “LFINAL REVIEWABLE ORDER'",

As THE GOVERNING BODY OF THE AGENCY THE BOARD ! YIS CHARGED
WITH DUTIES OF ADMINISTRATION, GENERAL SUPERVISION OF ACCIDENT
PREVENTION, REHABILITATION, AND PROVIDING OF COMPENSATION, REGULA-
TION AND ENFORCEMENT IN CONNECTION WITH ORS CHAPTER 654 AND ’
ORS 656,001 TO 656,794 ~ — = "7,

IT wouLD NATURALLY BE SUPPOSED THEREFORE THAT, HAVING SUCH
RESPONSIBILITY, THE BOARD MAY INTERVENE OR ACT IN A PARTICULAR CASE
WITHIN THE AGENCYYS JURISDICTION IN FURTHERANCE OF ITS DUTY OF
GENERAL SUPERVISION, HOWEVER THE UNITED STATES SUPREME COURT
HELD IN BUTTERWORTH V, HOE, 112 U, S, 50 —28 I, ED 656 -5 S, CT,
25 (1884) THAT THE EXECUTIVE SUPERVISION AND DIRECTION WHICH THE
HEAD OF A DEPARTMENT MAY EXERCISE OVER HIS SUBORDINATES IN
MATTERS ADMINISTRATIVE AND EXECUTIVE, DOES NOT EXTEND TO MATTERS
IN WHICH THE SUBORDINATE IS DIRECTED BY STATUTE TO ACT JUDICIALLY,

ORS 656 4283 AND 656,289 ESTABLISH THAT THE HEARING OFFICER
ACTS IN A JUDICIAL CAPACITY IN MAKING THE INITIAL DECISION AND THAT
HIS ORDER 1S THE ORDER OF THE AGENCY UNLESS A TIMELY REQUEST FOR
DE NOVO REVIEW BY THE BOARD OF THE HEARING OFFICER%“S FINAL ORDER
IS MADE,
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IN BARLAU vV, MINNEAPOLIS=MOLINE POWER IMFPLEMENT CO,, MINN,,
9 NeW, 2D 6 (1943), THE COURT RULED THAT 'TWHERE AN APPEAL IS
TAKEN FROM A REFEREE'S DECISION TO THE COMMISSION, THE COMMISSION
EXERCISES APPELLATE, NOT ORIGINAL, JURISDICTION, THE FACT THAT
THE COMMISSION MAY HEAR NEW EVIDENCE, TRY THE CASE DE NOVO, IN
ITS DISCRETION, AND MAKE ITS OWN FINDINGS AND DECISION IS NOT
INCONSISTENT WITH A HEARING ON APPEAL IN ITS TRADITIONAL AND
TECHNICAL MEANING mem—=="",

It 1s APPARENT THEN, THAT WITH RESPECT TO A HEARING OF FICER™S
ORDERS IN A PARTICULAR CASE, THE BOARD STANDS [N THE POSITION OF
AN =%APPELLATE™! BODY, BEING IN SUCH A POSITION, THE BOARD MUST
CONSIDER AND APPLY THE WELL ESTABLISHED RULES GOVERNING SUCH

RELATIONSHIP,

IT Is A BASIC RULE THAT CASES SHOULD NOT BE BROUGHT BEFORE
APPELLATE BODIES IN A PIECEMEAL OR FRAGMENTARY FASHION, THUS
IN THE ABSENCE OF STATUTE, A PARTY MAY APPEAL ONLY FROM A FINAL
DECISION, DLOUHY V, SIMPSON TIMBER COMPANY, 247 OR 571 (1967),
THE ORDER OF THE HEARING OFFICER DATED AUGUST 14, 1973 IS
oBvioUusLy NOT A ''FINALY'" ORDER,

HAvING CONSIDERED THESE RULINGS AND THE CASES CITED BY THE
STATE ACCIDENT INSURANCE FUND IN ITS BRIEF OPPOSING BOARD REVIEW,
THE BOARD CONCLUDES THAT REVIEW SHOULD NOT BE GRANTED, WHEN THE
REFEREE HAS ISSUED A FINAL ORDER DISPOSING OF THE WHOLE MATTER
RAISED BY THE FUND%“S REQUE ST FOR HE ARING, ANY PARTY AGGRIEVED
MAY REQUEST REVIEW IN ACCORDANCE WITH ORS 656,289,

THE REQUEST FOR REVIEW OF THE HEARING OFFICER™S ORDER OF
AUGUST 14, 1973 1S HEREBY DENIED,

WCB CASE NO, 72—2530 FEBRUARY 15, 1974

ROBERT C, SMITH, CLAIMANT

POZZI, WILSON AND ATCHISON, CLAIMANT-S ATTYS,
MIZE, KRIESIEN, FEWLESS, CHENEY AND KELLEY,
DEFENSE ATTYS,

ON FEBRUARY 8, 1974 THE CIRCUIT COURT OF MARION COUNTY,
BASED ON THE STIPULATION OF THE PARTIES, DISMISSED THE APPE AL OF
THE CLAIMANT TO SAID COURT AND REMANDED THE CLAIM TO THE WORKMEN"S
COMPENSATION BOARD OF THE STATE OF OREGON FOR APPROVAL OF THE
DISPUTED CLAIM SETTLEMENT,

THE BOARD HAS REVIEWED THE STIPULATED SETTLEMENT, WHICH IS
ATTACHED HERETO AS EXHIBIT YTA'!, AND FINDS IT FAIR AND EQUITABLE
TO BOTH PARTIES AND CONCLUDES THAT THE STIPULATION SHOULD BE

APPROVED AND EXECUTED ACCORDING TO ITS TERMS,
IT 1s so orRDERED,

DISPUTED CLAIM SETTLEMENT

CoME NOW THE CLAIMANT, HIS ATTORNEY, THE SUBJECT EMPLOYER,
BY AND THROUGH ITS INSURANCE CARRIER AND THEIR ATTORNEYS, AND
STATE =
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THAT ON OR ABOUT THE 21ST DAY OF APRIL, 1971, CLAIMANT
SUSTAINED AN INDUSTRIAL INJURY IN THE COURSE OF HIS EMPLOYMENT
AS A MEATCUTTER FOR DICKENS' THRIFTWAY, CLAIMANT FILED A CLAIM
WITH THE EMPLOYER AND ON OR ABOUT NOVEMBER 4, 1971, A DETERMINA~
TION ORDER WAS ENTERED WHEREIN CLAIMANT WAS AWARDED PERMANENT
PARTIAL DISABILITY EQUAL TO 29 DEGREES FOR PARTIAL L.OSS OF THE
RIGHT THUMB, ON MAY 2, 1972, A STIPULATED ORDER WAS APPROVED
BY A HEARING OF FICER OF THE BOARD WHEREUNDER AN ADDITIONAL 20
DEGREES WAS ORDERED FOR LLOSS OF OPPOSITION OF THE THUMB OF THE
RIGHT HAND, SOME SIX WEEKS AFTER THE APPROVAL OF THE STIPULATED
ORDERy¢ CL.AIMANT REQUESTED HIS CASE BE REOPENED FOR PSYCHIATRIC
TREATMENT, ON SEPTEMBER 11, 1972 THE INSURANCE CARRIER DENIED
THE REQUEST FOR REOFPENING ON THE GROUND THERE WAS NO MEDICAL
EVIDENCE TO SUPPORT THE CONTENTION THAT THE INJURY TO THE THUMB
MATERIALLY CONTRIBUTED TO ANY PSYCHONEUROSIS EXISTING IN MARCH,
1972, OR AT THE TIME OF THE REQUEST FOR REOPENING IN JUNE, 1972,

HeArRING WAS HELD ON JANUARY 29, 1973, AND ON MARCH 2, 1973,
THE HEARING OFFJCER DISAPPROVED EMPLOYER'S DENIAL AND REMANDED
THE CLAIM TO THE EMPLOYER TO BE ACCEPTED FOR PAYMENT OF COMPENSA~
TION, INCLUDING THE PROVISIONS OF PSYCHIATRIC MEDICAL CARE AND
TREATMENT AND TEMPORARY DISABILITY BENEFITS AS DUE UNDER THE
PROVISIONS OF THE OREGON WORKMEN' S COMPENSATION LAW FROM THE
DATE CLAIMANT WAS FIRST ADMINISTERED ELECTROSHOCK THERAPY UNTIL
CLAIM CLOSURE, UNDER THE PROVISIONS OF ORS 656,268,

THE EMPLOYER, DICKENS' THRIFTWAY, AND ITS CARRIER, INDUSTRIAL
INDEMNITY, BEING DISSATISFIED WITH SAID OPINION AND ORDER, FILED
TIMELY REQUEST FOR REVIEW, AND ON OR ABOUT THE 25TH DAY OF OCTOBER,
1973, THE WORKMEN'S COMPENSATION BOARD ENTERED ITS ORDER ON
REVIEW AND HELD -

1, THE STIPULATED ORDER OF MAY 2, 1973, FORECLOSED PROSECU=~
TION OF THE AGGRAVATION,

2, CLAIMANT HAD NOT IN FACT SUFFERED AN AGGRAVATION, THE
WORKMENY%S COMPENSATION BOARD REVERSED THE HEARING OFFICER%S
ORDER IN ITS ENTIRETY,

CLAlMANT. BEING DISSATISFIED WITH THE ORDER ON REVIEW OF THE
WORKMEN' S COMPENSATION BOARD, DULY FILED NOTICE OF APPEAL TO
THE CIRCUIT COURT OF THE STATE OF OREGON FOR THE COUNTY OF MARION
AND SAID APPEAL WAS SCHEDULED FOR ARGUMENT ON JANUARY 28, 1974,

CONTENTIONS OF CLAIMANT

CL.AIMANT CONTENDS HE SUSTAINED AN ACCIDENTAL INJURY IN THE
COURSE OF HIS EMPLOYMENT WITH THE EMPLOYER, AND THAT SAID
ACCIDENTAL INJURY AGGRAVATED A PREEXISTING PSYCHONEUROSIS, AND
THAT THE EMPLOYER IS RESPONSIBLE FOR MEDICAL CARE AND LOST TIME
BENEFITS AND OTHER BENEFITS TO WHICH HE WOULD BE ENTITLED UNDER
THE PROVISIONS OF THE WORKMEN'S COMPENSATION LAW OF THE STATE
OF OREGON FOR SUCH AGGRAVATION,

CONTENTIONS OF EMPLOYER

THE EMPLOYER CONTENDS THAT AS A MATTER OF FACT NO AGGRAVATION
OF ANY PSYCHONEUROSIS OF CLAIMANT OCCURRED AS A RESULT OF THE
ACCIDENTAL INJURY OF APRIL 21, 1971, OR AT ANY TIME PRIOR THERETO
OR THEREAFTER, WHILE CLAIMANT WAS EMPLOYED BY EMPLOYER, WHICH
AROSE OUT OF OR IN THE COURSE OF HIS EMPLOYMENT, WHICH WAS OR IS
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CAUSALLY RELATED, EITHER MEDICALLY OR LEGALLY, TO HIS CLAIM ‘
FOR MEDICAL EXPENSES OR ANY OTHER BENEFITS UNDER THE WORKMEN'S t
COMPENSATION ACT OF THE STATE OF OREGON AS A RESULT OF ANY AGGRAVA-~

TION OF ANY PREEXISTING CONDITION, AND THAT CLAIMANT" S EXECUTION

OF THE STIPULATED ORDER OF MAY 2, 1972, FORECLOSED ANY PROSECUTION

OF ANY CLAIM FOR AGGRAVATION, IF IN FACT CLAIMANT SUFFERED AN

AGGRAVATION,

DISPUTE

THE PARTIES HERETO REALIZE THEIR CONTENTIONS AND POSITIONS
INVOLVE A DISPUTED AND BONA FIDE CONFLICT, AND BOTH PARTIES
DESIRE TO COMPROMISE AND SETTLE CLAIMANT'S CLAIM FOR ALL TIME,

SETTLEMENT

THE PARTIES HAVE AGREED THAT AN ORDER MAY BE ENTERED IN THE
APPEAL. FILED IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR THE
COUNTY OF MARION DISMISSING SAID APPEAL AND REMANDING THIS CLAIM
TO THE WORKMENYS COMPENSATION BOARD FOR AN ORDER DISMISSING THIS
CLAIM AND CONFIRMING THIS SETTLEMENT AND COMPROMISE, SUCH
AGREEMENT HAS BEEN MADE AT THE REQUEST OF CLAIMANT PERSONALLY,
CLAIMANT HAVING BEEN ADVISED BY HIS OWN DOCTORS AND THROUGH HIS
ATTORNEY, THE PARTIES REPRESENT THIS SETTLEMENT AND COMPROMISE
IS FAIR AND REASONABLE, THE PARTIES AGREE THAT SUCH ORDER SHALL
BE =

1e THAT THE EMPLOYER SHALL PAY TO THE CLAIMANT THE SUM OF
FIFTEEN THOUSAND DOLLARS (FIFTEEN THOUSAND DOLLARS) UPON
APPROVAL OF THIS STIPULATED ORDER, IN FULL, COMPLETE AND FINAL
SETTLEMENT OF ALL CLAIMS ARISING OUT OF THE EMPLOYMENT OF
CLAIMANT BY THE EMPLOYER, 'PARTICULARLY BUT NOT LIMITED TO THE
ALLEGED AGGRAVATION OF ANY PSYCHONEUROSIS SUFFERED BY CLAIMANT
AND ALLEGEDLY AGGRAVATED AS A RESULT OF THE INDUSTRIAL INJURY
OF APRIL 21, 1971, OR ANY OTHER OCCURRENCE DURING THE COURSE OF
CLAIMANT'S EMPLOYMENT WITH THE EMPLOYER, AND FOR ALL BENEFITS
OF ANY TYPE UNDER THE PROVISIONS OF THE OREGON WORKMEN'S
COMPENSATION ACT, INCLUDING BUT NOT LIMITED TO TEMPORARY TOTAL
DISABILITY PAYMENTS, MEDICAL EXPENSES, ATTORNEYS' FEES, SURVIVOR-~
SHIP BENEFITS, IF ANY, PERMANENT OR TEMPORARY LOSS OF EARNING
CAPACITY, PERMANENT PARTIAL DISABILITY, TOTAL DISABILITY OR ANY
DISABILITY WHATSOEVER, INCLUDING ANY CLAIM OF AGGRAVATION OF
CLAIMANT.S PSYCHONEUROTIC CONDITION,

2, THAT OF AND FROM THE SAID SUM OF FIFTEEN THOUSAND DOLLARS
THE RE SHALL BE PAID BY THE CLAIMANT TO HIS ATTORNEY, DAN O'LEARY,
THE SUM OF FIFTEEN HUNDRED DOLLARS AS AND FOR LEGAL SERVICES
RENDERED,

3 THAT CLAIMANT DESIRES TO WITHDRAW HIS APPEAL FROM THE
ORDER ON REVIEW OF THE WORKMEN'S COMPENSATION BOARD DATED
OCTOBER 25, 1973, AND THAT SAID ORDER OF THE WORKMEN'S COMPENSATION
BOARD OF OCTOBER 25, 1973 BE AFFIRMED, AND THAT CLAIMANT!S cLAIM
FOR PSYCHIATRIC CARE AND TREATMENT SHALL BE CLOSED AND HE SHALL
BE FOREVER BARRED FROM ASSERTING ANY FURTHER CLAIM FOR COMPENSA-
TION UNDER THE WORKMEN'S COMPENSATION ACT OF THE STATE OF OREGON
BASED ON THE CONTENTS AND MATTERS CONTAINED AND ASSERTED IN HIS
CLAIM FOR AGGRAVATION OF HIS PSYCHONEUROTIC CONDITION ~ AND IT IS
FURTHER UNDERSTOOD AND AGREED THAT CLAIMANT WILL HAVE NO AGGRAVA-
TION RIGHTS AS PROVIDED BY THE WORKMEN'S COMPENSATION ACT AS A
RESULT OF THE CLAIMED AGGRAVATION OF CLAIMANT'S PSYCHONEUROTIC
CONDITION AS A RESULT OF THE INDUSTRIAL INJURY OF APRIL 21, 1971,
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OR ANY OTHER OCCURRENCE ARISING OUT OF OR IN THE COURSE OF
CLAIMANTYS EMPLOYMENT BY EMPLOYER,

44 THAT AN ORDER BE ENTERED IN THE APPEAL PENDING IN THE
CIRCUIT COURT OF THE STATE OF OREGON FOR THE COUNTY OF MARION
DISMISSING SAID APPE ALL AND REMANDING THIS CLAIM TO THE WORKMEN'S
COMPENSATION BOARD OF THE STATE OF OREGON FOR APPROVAL OF THIS
SETTLEMENT AND AGREEMENT,

WCB CASE NO, 73—1171 FEBRUARY 19, 1974

JESSE KOROUSH, CLAIMANT
S, DAVID EVES, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE ISSUE INVOLVED IS WHETHER OR NOT CLAIMANT IS PERMANENTLY
TOTALLY DISABLED AS ORDERED BY THE HEARING OFFICER, AND IF NOT,
THE EXTENT OF PERMANENT PARTIAL DISABILITY,

CLAIMANT. A 51 YEAR OLD TRUCK DRIVER, HAD EXTENSIVE FRACTURES
IN HIS INDUSTRIAL TRUCK ACCIDENT, THE FRACTURE OF THE PELVIS HAS
NO RESIDUAL. DEFORMITIES IN THE PELVIC RING OR THE SACROILIAC JOINT,
THE FINDINGS OF THE BACK EVALUATION CLINIC DIAGNOSED CLAIMANT'S
CONDITION AS CHRONIC LOW BACK PAIN, AGGRAVATION OF CERVICAL SPINE
STRAIN AND GROSS FUNCTIONAL OVERLAY, THE PSYCHOLOGICAL FINDINGS
STATED THAT HIS CONDITION WAS CHRONIC AND AGGRAVATED BY THE INJURY
TO A MODERATE DEGREE,

THE BOARD FINDS THAT THE MEDICAL EVIDENCE COUPLED WITH OTHER
RELEVANT FACTORS AFFECTING HIS EMPLOYABILITY DOES NOT ESTABLISH
PRIMA FACIE THAT THE CLLAIMANT IS PERMANENTLY TOTALLY DISABLED,
THE CLAIMANT THEREFORE MUST ESTABLISH HIS WILLINGNESS TO SEEK
GAINFUL AND SUITABLE REGULAR EMPLOYMENT,

CLAIMANT HAS A TENTH GRADE EDUCATION AND HAS DE MONSTRATED
POOR MOTIVATION, THE BOARD CONCURS WITH THE HEARING OFFICER'S
OPINION THAT CLAIMANT ! , , o, HAS NOT OVEREXERTED HIMSELF IN
SEEKING WORK FOR WHICH HE MIGHT BE QUALIFIED NOR WAS HE VERY
COOPERATIVE IN ANY ATTEMPT, EITHER THROUGH DISABILITY PREVENTION
DIVISION OR THE DIVISION OF VOCATIONAL REHABILITATION TO DETERMINE
WHAT HE CAN DO, %-' CLAIMANT'S LLACK OF CANDOR TO THE ATTENDING
DOCTOR AND THE EXAMINING DOCTORS REFLECTS POORLY ON HIS CREDIBILITY,

THE BOARD FINDS THAT THE CLAIMANT 1S NOT PERMANENTLY TOTALLY
DISABLED, THE BOARD FURTHER FINDS CLAIMANT HAS SUSTAINED A TOTAL
OF FIFTY PERCENT OR 160 DEGREES PERMANENT PARTIAL UNSCHEDULED
DISABILITY,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 2, 1973 IS
REVERSED,
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CLAIMANT 1S AWARDED A TOTAL OF 50 PERCENT (160 DEGREES)
PERMANENT PARTIAL UNSCHEDULED DISABILITY, THIS IS AN INCREASE
OF 80 DEGREES AWARDED IN THE DETERMINATION ORDER DATED APRIL
13, 1973,

COUNSEL. FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF
THE INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID
AWARD, WHICH WHEN COMBINED WITH FEES RECEIVED UNDER THE ORDER
OF THE HEARING OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 72—1457 FEBRUARY 20, 1974

J. C, STEWART, CLAIMANT
SLLACK AND SLACK, CLAIMANT'S ATTYS,
LONG, NEUNER, DOLE AND CALEY,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CI_AIMANT REQUESTS REVERSAL OF THE HEARING OF FICER'S ORDER
WHICH DENIED PERMANENT TOTAL DISABILITY,

THE DETERMINATION QRDER AWARDED 1952 DEGREES UNSCHEDULED
LOW BACK DISABILITY AND 23 DEGREES-LEFT LEG DISABILITY, THE
HEARING OFFICER AWARDED CLAIMANT A TOTAL OF 256 DEGREES UN-
SCHEDULED LOW BACK PERMANENT PARTIAL DISABILITY AND AFFIRMED
THE 23 DEGREES LEFT LEG DISABILITY,

CLAIMANT, A 44 YEAR OLD MILLWRIGHT, FELL ON GREASY STAIRS
OCTOBER 64 1967 INJURING HIS BACK, HE HAS HAD A LAMINECTOMY AND
A FUSION, THE BACK EVALUATION CLINIC STATES HE CANNOT RETURN TO
HIS FORMER OCCUPATION AS A MILLWRIGHT AND RATES HIS LOSS OF
""FUNCTION AS MODERATE, THE PSYCHOLOGICAL EXAMINER STATES THERE
IS CONSIDERABLE CHRONIC PSYCHOPATHOLOGY WHICH HAS BEEN MODERATELY
AGGRAVATED BY THE ACCIDENT, THE ATTENDING PHYSICIAN STATES THE
ANXIETY TENSION WOULD APPEAR TO BE UNRELATED TO THE ACCIDENT,

ON DE NOVO REVIEW OF ALL OF THE EVIDENCE AND ESPECIALLY THE
MEDICAL. EVIDENCE, THE BOARD FINDS CLAIMANT NOT TO BE PRIMA FACIE
IN THE ODD LOT CATEGORY,

CLAIMANT' S POOR MOTIVATION PREVENTS AN AWARD OF PERMANENT
TOTAL DISABILITY UNDER THE ODD LOT DOCTRINE,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 13, 1973 IS
AFFIRMED,
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WCB CASE NO, 73—2092 FEBRUARY 20, 1974
WCB CASE NO, 73—2105 FEBRUARY 20, 1974

GARY A, ROBERTS, CLAIMANT
POZZl, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

CLAIMANT™S NEW ATTORNEY, DAN O“LEARY, MOVED THE BOARD FOR
AN ORDER WITHDRAWING THE BOARD'S ORDER OF JANUARY 24, 1974 AND
RECONSIDERATION AFTER ALLOWING CLAIMANT TO FILE A BRIEF IN SUPPORT
OF HIS REQUEST FOR REVIEW,

lN THE AFFIDAVIT SUPPORTING THE MOTION, MR, O'LEARY SUGGESTS
A BRIEF MIGHT BE OF ASSISTANCE,

THE BOARD NOTES ITS ORDER OF JANUARY 24, 1974 1S FOUNDED, IN
PART, ON THE ABSENCE OF EVIDENCE WHICH CLAIMANT COULD HAVE PRODUCED
AND THE UNRELIABILITY OF THAT WHICH CLAIMANT PRESENTED PERSONALLY,

UNDER THESE CIRCUMSTANCES, THE BOARD CONCLUDES THE MOTION
SHOULD BE, AND IT IS HEREBY, DENIED,

WCB CASE NO, 72—3026 FEBRUARY 20, 1974

JACK MCCUISTON, CL.AIMANT

EMMONS, KYLE, KROPP AND KRYGER, i
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

ReEVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVERSAL OF THE
HEARING OFFICER"S AWARD OF PERMANENT TOTAL DISABILITY,

CLAIMANT. A 53 YEAR OLD CEMENT FINISHER, RECEIVED AN AWARD
OF 25 PERCENT (80 DEGREES) PERMANENT PARTIAL UNSCHEDULED LOW
BACK DISABILITY BY THE DETERMINATION ORDER, THE HEARING OFFICER
AWARDED PERMANENT TOTAL DISABILITY,

THE ATTENDING ORTHOPEDIST CONCLUDED CLAIMANT™S CONDITION WAS
STABLE AND THAT HIS CONVALESCENCE AND REHABILITATION HAVE BEEN
LENGTHENED BY HIS OVERWEIGHT PROBLEM AND PREEXISTING ARTHRITIS
OF THE SPINE, HE FURTHER CONCLUDED CLAIMANT WILL BE CAPABLE OF
PERFORMING LIGHT WORK NOT REQUIRING BENDING OR HEAVY LIFTING AND
SHOULD BE RETRAINED BY THE DIVISION OF VOCATIONAL REHABILITATION,

THE BACK EVALUATION CLINIC DIAGNOSED CHRONIC LOW BACK STRAIN,
RECOMMENDED WEIGHT LOSS OF 50 POUNDS AND FOUND ''MILD'! LOSS
OF FUNCTION OF THE BACK AND STATED CLAIMANT WAS PHYSICALLY UNABLE
TO RETURN TO HIS OCCUPATION BUT CAN DO SOME TYPE OF WORK, THE
PSYCHOLOGIST HAS A MORE GUARDED PROGNOSIS,

THE BOARD FINDS THAT THE MEDIJCAL FACTS AND THE OTHER FACTORS

SUCH AS AGE, EDUCATION, MENTAL CAPACITY AND TRAINING OF THIS
CLAIMANT DO NOT ESTABLISH A PRIMA FACIE CASE OF ODD-LOT STATUS,

-123 =



THE BOARD ALSO FINDS THAT CLAIMANT HAS POOR MOTIVATION FOR
RETURNING TO EMPLOYMENT, THE CLAIMANT THEREFORE 1S NOT
PERMANENTLY TOTALLY DISABLED,

THE BOARD RECOMMENDS INTENSIVE JOB PLACEMENT EFFORTS AND
DIVISION OF VOCATIONAL REHABILITATION EFFORTS IF THE CLAIMANT
WISHES TO AVAIL HIMSELF OF THIS SERVICE,

ORDER

TF.HE ORDER OF THE HEARING OFFICER DATED OCTOBER 19, 1973 IS
REVERSED,

CLAIMANT 1S AWARDED A TOTAL OF 60 PERCENT (192 DEGREES)
UNSCHEDULED PERMANENT PARTIAL DISABILITY FOR LOW BACK, WHICH IS
AN INCREASE OF 112 DEGREES FROM THE AWARD GRANTED BY THE
DETERMINATION ORDER,

CLAIMANT'S COUNSEL SHALL BE PAID, AS A REASONABLE ATTORNEY'S
FEE, 25 PERCENT OF THE INCREASED COMPENSATION (112 DEGREES),
PAYABLE FROM CLAIMANT%“S COMPENSATION AS PAID, SUCH FEE SHALL
NOT EXCEED FIFTEEN HUNDRED DOL.LARS,

WCB CASE NO, 72—1324 FEBRUARY 21, 1974

RAMON SALAZAR, CLAIMANT

CRAMER AND PINKERTON, CLAIMANT%.S ATTYS,
PHILIP MONGRAIN, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

ReEVIEWED BY COMMISSIONERS WILLSON AND SLOAN,

CLAIMANT REQUESTS AN INCREASE FROM THE 192 DEGREES UN=
SCHEDULED PERMANENT PARTIAL DISABILITY AWARDED BY THE HEARING
OFFICER TO PERMANENT TOTAL DISABILITY,

CLAIMANT. NOW 58 YEARS OLD, OF MEXICAN DESCENT AND WHO DOES
NOT SPEAK ENGLISH, RECEIVED AN INDUSTRIAL INJURY OCTOBER 8, 1969
TO HIS RIGHT SHOULDER, THIS WAS DIAGNOSED AS PARTIAL RUPTURE OF
THE ROTATOR CUFF OF THE RIGHT SHOULDER, SURGERY DID NOT SEEM TO.
HELP AND THE CLAIMANT HAS A FROZEN SHOULDER AND DYSTROPHY OF THE
HAND AND ARM, THE SHOULDER AND ARM CONDITION CONTINUES TQ
DETERIORATE, MEDICAL EVIDENCE INDICATES CLAIMANT COULD LIFT 30
TO 40 POUNDS OF WEIGHT TO THE BELT LEVEL, FIVE POUNDS TO THE
SHOULDER LEVEL BUT WOULD BE UNABLE TO LIFT EVEN THE ARM ABOVE
THE SHOULDER LEVEL,

CLAI'MANT'S WORK EXPERIENCE HAS BEEN IN MANUAL LABOR IN
AGRICULTURE IN MEXICO, TEXAS AND OREGON, VOCATIONAL REHABILITA~
TION EXPERTS STATE RETRAINING WOULD BE VERY DIFFICULT BECAUSE OF
THE LANGUAGE BARRIER,

IN VIEW OF CLAIMANT' S AGE, THE LANGUAGE BARRIER, THE MEDICAL

EVIDENCE AND ALL OF THE EVIDENCE IN THIS RECORD, THE BOARD, ON
REVIEW, FINDS THE CLAIMANT TO BE PERMANENTLY TOTALLY DISABLED,
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ORDER

THE ORDER OF THE HE ARING OFFICER IS MODIFIED TO GRANT
CLAIMANT AN AWARD OF PERMANENT TOTAL DISABILITY AS OF THE DATE
OF THIS ORDER,

COUNSEL FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF
THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD, WHICH
COMBINED WITH FEES ATTRIBUTABL.E TO THE ORDER OF THE HEARING
OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 68—931 FEBRU ARY 21, 1974

CECIL MCCARTY, CLAIMANT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

ON FEBRUARY 4, 1974 CLAIMANT REQUESTED THAT THE BOARD, ON
ITS OWN MOTION, GRANT HIM ADDITIONAL CARE AND COMPENSATION FOR
CONDITIONS ALLEGEDLY RESULTING FROM AN INJURY OF FEBRUARY 3,
1966 ON WHICH THE CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED,

THE CLLAIMANT HAS ALSO, AS AN ALTERNATIVE MEANS OF RELIEF,
REQUESTED A HEARING SEEKING FURTHER COMPENSATION ON THE GROUNDS
THAT HIS PRESENT CONDITION MAY RELATE TO AN INJURY ON JULY 24,

1972 WHICH OCCURRED IN THE EMPLOY OF ANOTHER EMPLOYER, THAT
REQUEST FOR HE ARING, WCB CASE NO, 74-206, IS PRESENTLY PENDING
BEFORE THE HE ARINGS DIVISION OF THE WORKMEN'S COMPENSATION BOARD,

THE BOARD CONCLUDES THAT THE MATTER OF WHETHER CLAIMANT™S
CONDITION IS RELATED TO HIS FEBRUARY 3, 1966 INJURY SHOULD BE
REFERRED TO THE HEARINGS DIVISION FOR RECEIPT OF EVIDENCE, SAID
EVIDENCE TO BE RECEIVED IN A HEARING CONSOLIJDATED WITH THE REQUEST
FOR HEARING NOW PENDING, WHEN THE HEARING OFFICER HAS RECEIVED
THE EVIDENCE HE SHOULD FURNISH A TRANSCRIPT OF THE PROCEEDINGS
AND HIS RECOMMENDATION TO THE WORKMEN'S COMPENSATION BOARD,

IT 1s so orDERED,

WCB CASE NO, 73—1106 FEBRUARY 21, 1974
WCB CASE NO, 73—1107 FEBRUARY 21, 1974

WILLIAM LANGLEY, CLAIMANT
WILLIAM GROSS, CLAIMANT'S ATTY,
NOREEN SALTVEIT, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF
CROSS—-APPEAL BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

FOL.LOWING A CONSOLIDATED HEARING IN THE ABOVE ENTITLED CASES,
A HEARING OFFICER FOUND CLAIMANT ENTITLED TO COMPENSATION FOR AN
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INJURY OF DECEMBER 8, 1972 AND ORDERED THE STATE ACCIDENT INSURANCE
FUND (WCE CASE NO, 73~1106) AND LUMBERMEN"S MUTUAL CASUALTY
COMPANY (WCB CASE NO, 73-1107) TO SHARE EQUALLY THE COST OF
CLAIMANT%S COMPENSATION,

THE STATE ACCIDENT INSURANCE FUND AND LUMBERMEN'S MUTUAL
EACH REQUESTED REVIEW OF THAT ORDER,

THE DISPUTE AROSE OUT OF THE FOLLOWING FACTS =

ON DECEMBER 3, 1969 CLAIMANT, A THEN 38 YEAR OLD TRUCK
DRIVER WITH A HISTORY OF PREEXISTING BACK DISABILITY, SUFFERED
ANOTHER LOW BACK INJURY WHEN HE FELL WHILE WORKING FOR NESS AND
COMPANY, WHO CARRIED ITS WORKMEN'S COMPENSATION INSURANCE WITH
LUMBERMENYS MUTUAL CASUALTY COMPANY,

AFTER A SHORT PERIOD OF TEMPORARY DISABILITY HE RETURNED TO
WORK AND WORKED STEADILY, ALBEIT WITH DIFFICULTY, UNTIL JANUARY
21, 1971 WHEN INCREASING PAIN FORCED INTERRUPTION OF HIS EMPLOYMENT,

ON JANUARY 28, 1971 DR, LLAURENCE LANGSTON PERFORMED A
LAMINECTOMY AND DISC EXCISION AT L2 ~L3,

ON MAY 10, 1971 FURTHER SURGERY FOR SCAR TISSUE REMOVAL,
ADDITIONAL LAMINECTOMY AND FUSION OF THE L2 ~L3 VERTEBRAL. BODIES
WAS CARRIED OUT,

AFTER A PERIOD OF CONVALESCENCE AND AN UNSUCCESSFUL TRIAL
OF LIGHT WORK, AND ADDITIONAL TREATMENT FOR COMPLICATIONS, HE
WAS ENROLLED IN A VOCATIONAL. REHABILITATION PROGRAM UNDER THE
AUSPICES OF THE DIVISION OF VOCATIONAL REHABILITATION, AS A PART
OF THAT HE WAS PLACED IN A WORK EXPERIENCE AND EVALUATION PROGRAM
INVOLVING BEING ASSIGNED FOR ONE WEEK TO RIDE WITH A DRIVER OF A
VAN TRANSPORTING NONAMBULATORY RETARDED CHILDREN,

OnN PECEMBER 8, 1972, AN ICY DAY, HE SLIPPED ATTEMPTING TO
REENTER THE VAN, FELL, AND SLID A SHORT DISTANCE ON THE ICE
CAUSING REINJURY TO HIS BACK, HE SOUGHT AND RECEIVED ADDITIONAL
MEDICAL TREATMENT FOR AN ACUTE LOW BACK STRAIN FROM HIS FAMILY
PHYSICIAN, DR, GORDON V, MEYERS,

SHORTLY THEREAFTER NOTICE OF THE ADDITIONAL INJURY WAS
GIVEN TO LUMBERMENYS MUTUAL, LUMBERMENYS MUTUAL SUGGESTED
THAT CLAIMANT FILE A CLAIM AGAINST THE STATE ACCIDENT INSURANCE
FUND WHICH PROVIDED WORKMEN.S COMPENSATION BENEFITS TO PERSONS
INJURED WHILE IN THE COURSE OF A DIVISION OF VOCATIONAL REHABILITA~-
TION EVALUATION OR TRAINING PROGRAM, ON FEBRUARY 27, 1973 A CLAIM
WAS MADE AGAINST THE STATE ACCIDENT INSURANCE FUND, LUMBERMEN'S
MUTUAL THEN UNILATERALLY TERMINATED FURTHER BENEFITS TO CLAIMANT
ON THE GROUND THAT HIS INJURY OF DECEMBER 8, 1972 WAS A NEW I[NJURY
AND HIS SUBSEQUENT TEMPORARY TOTAL DISABILITY WAS ATTRIBUTABLE TO
THAT INJURY,

THE STATE ACCIDENT INSURANCE FUND DENIED THE CLAIM FOR THE
DECEMBER 8, 1972 INJURY ON THE GROUNDS IT WAS LEGALLY AN AGGRA=~
VATION OF THE DECEMBER 3, 1969 INJURY AND THUS THE RESPONSIBILITY
OF LUMBERMENY-~S MUTUAL,

CL.AIMANT REQUESTED A HEARING TO CONTEST THE STATE ACCIDENT

INSURANCE FUND%S DENIAL AND LUMBERMEN MUTUAL'S TERMINATION OF
BENEFITS,
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ON MARCH 27, 1973, IN ACCORDANCE WITH ORS 656,307 (1), THE .
ADMINISTRATOR OF THE BOARD"S COMPLIANCE DIVISION DIRECTED
LUMBERMEN' S MUTUAL CASUALTY COMPANY, TO CONTINUE MAKING PAYMENTS
TO CLAIMANT PENDING A FINAL DETERMINATION OF RESPONSIBILITY IN
THIS MATTER,

AFTER REVIEWING THE EVIDENCE THE HE ARING OFFICER EQUALLY
DIVIDED THE LIABILITY FOR THE DECEMBER 8, 1972 INJURY BETWEEN
LUMBERMENY%S MUTUAL AND THE STATE ACCIDENT INSURANCE FUND, THE
OREGON WORKMEN'S COMPENSATION LLAW DOES NOT PERMIT APPORTIONMENT
AND THE HEARING OFFICER ERRED IN ADOPTING THAT SOLUTION,

WE ARE THUS CONFRONTED WITH THE TASK OF CORRECTLY DETERMINING
FACTUALLY AND LEGALLY, WHERE THE LIABILITY BELONGS,

lN THE EDWIN SAILER CASE, WCB CASE NOS, 72 =3078 AND 72=3079,
THE BOARD DEALT WITH THE RESOLUTION OF CLOSE AGGRAVATION-~-NEW
INJURY CASES, WE STATED -

"*"WHERE THERE IS NO CLEAR FACTUAL BASIS TO DISTINGUISH
WHICH OF TWO EMPLOYERS 1S LIABLE FOR AN OBVIQUSLY
COMPENSABLE CONDITION, POLICY CONSIDERATIONS MAY BE
RESORTED TO IN ORDER TO RESOLVE THE PROBLEM, '

THE PATTERN OF EVIDENCE IN THIS CASE IS MUCH CLEARER THAN IN’
SAILER AND THE PATTERN SUGGESTS THAT THE STATE ACCIDENT INSURANCE
FUND IS SOLELY LIABLE, ALTHOUGH THE EVIDENCE IS SOMEWHAT CONFUSED
OVER EXACTLY HOW THE INJURY HAPPENED, THE BOARD IS CONVINCED THAT
EITHER THE POOR FOOTING CAUSED BY THE WEATHER OR THE INHERENT
DIFFICULTY IN REENTERING THE VEHICLE PLAYED A MAJOR PART IN
PRECIPITATING THE FALL, IN ADDITION TO THIS FACTUAL BASIS WE NOTE
THAT ORS 655,4,615(1) PROVIDES - :

"*" ALL CLIENTS PARTICIPATING IN A WORK EVALUATION OR WORK
EXPERIENCE PROGRAM OF THE DIVISION (OF VOCATIONAL
REHABILITATION) ARE CONSIDERED AS WORKMEN SUBJECT TO

ORS 656,001 TO 656,794 FOR THE PURPOSES OF THIS SECTION, vy

IT 1S APPARENT FROM THIS LANGUAGE THAT THE LEGISLATURE
INTENDED THE BURDEN OF INJURIES " " ARISING OUT OF AND IN THE COURSE
OF REHABILITATION!! TO BE BORNE BY THE REHABILITATION AGENCY AS
FULLY AS THOUGH THE REHABILITATION CLIENT WERE AN ORDINARY
EMPLOYEE,

CONSIDERING THE STATUTORY POLICY AND FACTS OF THIS CASE, THE
BOARD IS PERSUADED THE CLAIMANT SUFFERED A NEW AND LEGALLY N
INDEPENDENT INJURY FOR WHICH THE STATE ACCIDENT INSURANCE FUND IS
LLIABLE, THIS IS NOT TO SAY THAT THE STATE ACCIDENT INSURANCE FUND
IS NOW LIABLE FOR ALL CLAIMANTY.S PREEXISTING DISABILITY, THE
TIME LOSS, MEDICAL CARE AND PERMANENT DISABILITY ASSOCIATED WITH
THE DECEMBER 3, 1969 INJURY REMAINS THE LIABILITY OF NESS AND
COMPANY AND LUMBERMEN'S MUTUAL. CASUALTY C OMPANY,

THE STATE ACCIDENT INSURANCE FUND IS LIABLE ONLY FOR THE TIME
LOSS, MEDICAL CARE AND PERMANENT DISABILITY (IF ANY) ATTRIBUTABLE
TO THE DECEMBER 8,3 1972 INJURY,

THE HEARING OFFICER'S ORDER APPORTIONING LIABILITY FOR COMPEN=
SATION AND ATTORNEY'%“S FEES MUST BE REVERSED, ALTHOUGH LUMBERMEN'S
CASUALTY ERRED IN UNILATERALLY TERMINATING TIME LOSS BENEFITS,

THE NOVELTY OF THE PROBLEM AND THE LEGITIMACY OF THE QUESTION
INDICATE NO PENALTY SHOULD BE ASSESSED AGAINST THE STATE ACCIDENT
INSURANCE FUND OR LUMBERMEN"S MUTUAL,

~127~



ORDER

PARAGRAPH NUMBER ONE OF THE ORDER PORTION OF THE HEARING
OFFICER'S ORDER 1S HEREBY AFFIRMED,

PARAGRAPHS TWO, THREE AND FOUR OF SAID ORDER ARE HEREBY
REVERSED,

THE LETTER OF DENIAL DATED MARCH 13, 1973, ISSUED BY
LUMBERMEN'S MUTUAL CASUALTY COMPANY IS HEREBY APPROVED,

THE STATE ACCIDENT INSURANCE FUND IS HEREBY ORDERED TO ACCEPT
CLAIMANT.S CLAIM FOR THE ACCIDENT OF DECEMBER 8, 1972 AND PAY TO
CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM
DECEMBER 8, 1972 UNTIL SUCH TIME AS IT MAY PROPERLY BE TERMINATED
PURSUANT TO ORS 656,268,

. THE STATE ACCIDENT INSURANCE FUND 1S HEREBY ORDERED TO
REIMBURSE LUMBERMENYS MUTUAL CASUALTY COMPANY FOR =

(1) ALL sSsuUMS LUMBERMEN'S MUTUAL CASUALTY COMPFANY PAID
PURSUANT TO THE DIRECTIVE OF THE BOARD'S COMPLIANCE DIVISION
DATED MARCH 27, 1973 AND,

(2) ALL SUMS LUMBERMEN"S MUTUAL CASUALTY COMPANY PAID
PURSUANT TO THE HE ARING OFFICER'S ORDER,

L.LUMBERMEN'S MUTUAL CASUALTY COMPANY AND THE STATE ACCIDENT
INSURANCE FUND SHALL EACH SUBMIT THE CLAIM FOR WHICH THEY ARE
RESPECTIVELY LIABLE TO THE EVALUATION DIVISION WHEN WARRANTED
UNDER ORS 656,268,

CLAIMANT' S ATTORNEY ]S HEREBY AWARDED A REASONABLE
ATTORNEY'S FEE OF ONE THOUSAND DOLLLARS, FOR HIS SERVICES AT THE
HEARING AND ON THIS REVIEW, PAYABLE BY THE STATE ACCIDENT INSURANCE
FUND, IN LIEU OF THE FEE AWARDED BY THE HEARING OFFICER,

WCB CASE NO, 73—557 FEBRUARY 22, 1974

LEROY A, CHRISTIANSEN, CLAIMANT
BOYER AND PUTNEY, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE 1SSUE IN THIS CASE 1S EXTENT OF PERMANENT DISABILITY,
THE DETERMINATION ORDER AWARDED 48 DEGREES (15 PERCENT) FOR
UNSCHEDULED PERMANENT PARTIAL DISABILITY OF THE NECK AND
SHOULDERS, THE HEARING OFFICER INCREASED THIS AWARD TO A TOTAL
OF 192 DEGREES (60 PERCENT) UNSCHEDULED PERMANENT PARTIAL
DISABILITY, CLAIMANT APPEALS REQUESTING PERMANENT TOTAL
DISABILITY,

THE CLAIMANT, A 50 YEAR OLD AUTO MECHANIC, RECEIVED A STRAIN

TO HIS RIGHT ARM AND TO H1S NECK JUNE 11, 1970, HE LATER COMPLAINED
OF NECK, SHOULDER AND ARM PAINS AND HEADACHES AND LATER STILL
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LLOW BACK PAINS, EXAMINATIONS BY ORTHOPEDISTS AND NEUROLOGISTS
REVEALS MINIMAL PHYSICAL OBJECTIVE FINDINGS, THE PHYSICAL
REHABILITATION CENTER ALSO FOUND MINIMAL PHYSICAL DISABILITY

ALONG WITH MODERATE AGGRAVATION OF PREEXISTING PSYCHOPATHOLOGY,
THEY FURTHER FOUND CLAIMANT IS ELIGIBLE FOR VOCATIONAL REHABILITA-
TION SERVICES AND PSYCHOLOGICALLY HE 1S CONSIDERED A FAIR CANDIDATE
FOR REHABILITATION,

THE BOARD RECOMMENDS THAT CLAIMANT AVAIL HIMSELF OF THE
SERVICES OF VOCATIONAL REHABILITATION TRAINING WHEN HE DECIDES
HE WANTS TO,

ON DE NOVO REVIEW THE BOARD AFFIRMS THE FINDINGS AND ORDER
OF THE HEARING OFFICER AND ADOPTS HIS OPINION AND ORDER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 6, 1973 IS
AFFIRMED, :

WCB CASE NO, 73—1848 FEBRUARY 22, 1974

DANICE FOSTER, CLAIMANT

BURNS AND EDWARDS, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

A REQUE ST FOR REVIEW, HAVING BEEN DULY FILED WITH THE
WORKMEN'S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY
THE EMPLOYER, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN
WITHDRAWN BY THE EMPLOYER'S COUNSEL.,

\ IT IS THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE
THE BOARD IS HEREBY DISMISSED,

WCB CASE NO, 73—1767 FEBRU ARY 22, 1974

WILLIAM SULLIVAN, CLAIMANT

POZZ1, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
ROBERT E, JOSEPH, JR,, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE 1S EXTENT OF PERMANENT DISABILITY, CLAIMANT WAS
AWARDED 15 PERCENT FOR UNSCHEDULED LOW BACK DISABILITY BY THE
DETERMINATION ORDER, THIS AWARD WAS AFFIRMED BY THE HE ARING
OFFICER, CLAIMANT REQUESTS AN INCREASE IN THE UNSCHEDULED
PERMANENT PARTIAL DISABILITY,

CLAIMANT. A 28 YEAR OLD FITTER, RECEIVED A BACK INJURY

AUGUST 31, 1971 AND CONTINUED WORK FOR APPROXIMATELY 10 MONTHS
AFTER THE INJURY, HE HAD A SPINAL FUSION AND LAMINECTOMY IN
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AUGUST OF 1972 AND RETURNED TO WORK FOR HIS FORMER EMPLOYER AT
THE SAME OCCUPATION FIVE AND ONE HALF MONTHS LATER., CLAIMANT
HAS WORKED CONTINUOUSLY AT STRENUOUS OCCUPATIONS SINCE JANUARY,
1973, .

ON DE NOVO REVIEW OF THE ENT!RE RECORD, THE BOARD CONCURS
WITH THE FINDINGS AND ORDER OF THE HEARING OFFICER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 13, 1973
1S AFFIRMED,

WCB CASE NO, 73—591 FEBRUARY 22, 1974

BRADLEY G, MATTICE, CLAIMANT
ROBERT E, JONES, CLAIMANT'S ATTY,
KEITH D, SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

Revieweb BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE INVOLVED IN THIS MATTER IS THE EXTENT OF PERMANENT
PARTIAL DISABILITY, '

CLAIMANT WAS AWARDED PERMANENT PARTIAL DISABILITY EQUAL TO
32 DEGREES OR 10 PERCENT LOW BACK DISABILITY BY THE DETERMINATION
ORDER, THE HEARING OFFICER INCREASED THE AWARD TO A TOTAL OF 112
DEGREES EQUAL TO 35 PERCENT LOW BACK DISABILITY, THE EMPLOYER
REQUESTS BOARD REVIEW,

THIS 25 YEAR OLD CHOKER SETTER WAS HIT IN THE HEAD BY A
HAUL-BACK CABLE AUGUST 24, 192970, AN ORTHOPEDIST AND NEUROLOGIST
FOUND MINIMAL. PHYSICAL INJURY AND RECOMMENDED BACK EVALUATION
WORKUP, THE BACK EVALUATION CLINIC DIAGNOSED CHRONIC LOW BACK
STRAIN WITH NO EVIDENCE OF DISC PATHOLOGY AND NORMAL NEUROLOGICAL.
FINDINGS, THE PHYSICAL REHABILITATION CENTER FOUND CLAIMANT'S
PHYSICAL DISABILITY AS MINIMAL,

CL.AIMANT ATTEMPTED ON TWO OCCASIONS TO GO BACK TO STRENUOUS
WORK AS A CHOKER SETTER AND AS A CAT DRIVER, HE WAS UNABLE TO
MAINTAIN EITHER OF THESE OCCUPATIONS,

CLAI MANT DESIRES TO ESTABLISH HIS OWN MACHINE SHOP WITH THE
HELP OF TRAINING BY CLAIMANT'S FATHER IN MACHINE SHOP WORK,

ON DE NOVO REVIEW OF THE ENTIRE RECORD, THE BOARD AFFIRMS
THE FINDINGS AND ORDER OF THE HE ARING OFFICER,

ORDER

THE ORDER OF THE HEARING OF FICER DATED AUGUST 15, 1973, IS
AFFIRME D,

CLAIMANT‘S COUNSEL 1S AWARDED A REASONABLE ATTORNEY™S FEE

IN THE SUM OF TwO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 73—574 FEBRUARY 22, 1974

ARLIE‘L, KILGORE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT®S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE(}W BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THIS CLAIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER™S
ORDER WHICH GRANTED AN AWARD OF PERMANENT PARTIAL DISABILITY
EQUAL TO 25 PERCENT OR 80 DEGREES FOR UNSCHEDULED LOW BACK
DISABILITY AND 42,04 DEGREES FOR COMBINED BINAURAL HEARING LOSS,
THE STATE ACCIDENT INSURANCE FUND REJECTED THAT PORTION OF THE
HEARING OFFICER'S ORDER WITH RESPECT TO THE AWARD FOR HEARING
LOSS, THEREBY CONSTITUTING REFERRAL TO A MEDICAL BOARD OF REVIEW,
THE ONLY ISSUE BEFORE THE BOARD ON REVIEW IS THE EXTENT OF
PERMANENT DISABILITY FOR THE INJURY TO THE LOW BACK,

CL.AIMANT. A 48 YEAR OLD SAWMILL WORKER, RECEIVED A BACK
INJURY MARCH 13, 1972, HE HAS RECEIVED CONSERVATIVE TREATMENT,
THE BACK EVAILUATION CLINIC RATES HIS BACK INJURY AS MILD AND
RECOMMENDS THAT HE SHOULD NOT RETURN TO HIS FORMER OCCUPATION
BUT HE CAN ENGAGE IN SOME OCCUPATION,

CLAIMANT"S EMPLOYER AT THE TIME OF THE INJURY REPEATEDLY
OFFERED LIGHT DUTY JOBS TO THE CLAIMANT, HE WOULD NOT ATTEMPT
THIS LIGHT WORK EVEN THOUGH CLEARED FOR IT BY HIS PHYSICIAN,
CLAIMANT HAS ALSO NEGLECTED TO FOLLOW THROUGH ON A RECOMMENDED
VOCATIONAL REHABILITATION TRAINING PROGRAM,

CL.AIMANT HAS DEMONSTRATED A LACK OF MOTIVATION TO BE GAINe
FULLY EMPLOYED OR RETRAINED AND THEREFORE THE ORDER OF THE
HE ARING OFFICER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 3, 1973, WITH
RESPECT TO THE PERMANENT PARTIAL DISABILITY AWARD FOR UNSCHEDULED

DISABILITY IS AFFIRMED,

WCB CASE NO, 73—574 FEBRUARY 22, 1974

ARLIE L, KILGORE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

THIS MATTER INVOLVES THE EXTENT OF DISABILITY RESULTING FROM
AN ACCEPTED OCCUPATIONAL DISEASE CLAIM FOR BINAURAL HEARING LOSS
CONTRACTED BY CLAIMANT IN THE COURSE OF HIS EMPLOYMENT,

CL.AIMANT RECEIVED NO AWARD FOR HEARING LOSS PURSUANT TO A

DETERMINATION ORDER, BUT UPON HEARING, THE HEARING OFFICER AWARDED
CLAIMANT A COMBINED BINAURAL HEARING LOSS EQUIVALENT TO 42,04 DEGREES
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OF A MAXIMUM OF 192 DEGREES OR 21,9 PERCENT, THE STATE ACCIDENT
INSURANCE FUND REJECTED THIS PORTION OF THE HEARING OFFICER'S
ORDER, THEREBY CONVENING A MEDICAL BOARD OF REVIEW,

THE FINDINGS OF THE MEDICAL BOARD OF REVIEW HAVE NOW BEEN
RECEIVED, A COPY ATTACHED HERETO, MARKED EXHIBIT ''AT!, AND
DECLARED FILED AS OF DECEMBER 18, 1973, THE MEDICAL BOARD OF
REVIEW HAS FOUND CLAIMANT.S OCCUPATIONAL DISEASE 1S PERMANENTLY
DISABLING AND EQUIVALENT TO 60,48 DEGREES OR 31,5 PERCENT,

PURSUANT TO ORS 656 4814, THE FINDINGS AND CONCLUSIONS OF THE
MEDICAL BOARD OF REVIEW ARE FINAL AND BINDING AS A MATTER OF LAW,

WCB CASE NO, 72—2883 FEBRUARY 22, 1974

DONALD J, SCHMITZ, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CL.AIMANTYLS ATTYS,

COLLINS, FERRIS AND VELURE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

ReEVIEWED BY COMMISSIONERS WILSON AND MOORE,

CL.AIMANT REQUESTS AN INCREASE FROM THE 64 DEGREES PERMANENT
PARTIAL LOW BACK DISABILITY AWARDED BY THE DETERMINATION ORDER
AND AFFIRMED BY THE HE ARING OFFICER,

CLAIMANT. A 37 YEAR OLD CARPENTER, INJURED HIS LLOW BACK
JUNE 3, 1970, CLAIMANT HAS RECEIVED CONSERVATIVE TREATMENT, HAS
HAD EXHAUSTIVE EXAMINATIONS BY NUMEROUS ORTHOPEDISTS, NEUROLOGISTS,
PSYCHOLOGISTS AND PSYCHIATRISTS, HE HAS HAD TWO MYELOGRAMS
WITH NEGATIVE FINDINGS, THE PHYSICAL FINDINGS BY THE BACK EVALUATION
CLINIC REFLECT ONLY A MINIMAL AMOUNT OF PHYSICAL FINDINGS, THE
PRE PONDERANCE OF THE MEDICAL SPECIALISTSY OPINION IS THAT CLAIMANT
COULD RETURN TO HIS OLD WO RK,

CLAIMANT HAS SUPERIOR LEVEL OF INTELLIGENCE AND RETRAINABILITY
AND IN FACT, HAS DEMONSTRATED HIS ABILITY TO RETRAIN BY MAKING
EXCELLENT GRADES IN AN ACCOUNTING COURSE AT THE COMMUNITY COLLEGE,

ON DE NOVO REVIEW, THE BOARD AFFIRMS THE OPINION AND ORDER

OF THE HE ARING OFFICER AND ADOPTS THE HEARING OFFICER"S OPINION
AND ORDER AS ITS OWN,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED SEPTEMBER 21, 1973
1S AFFIRMED, ’
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WCB CASE NO, 72—95 FEBRUARY 22, 1974

SHEIL.A M, BEBOUT, DECEASED

AND THE COMPLYING STATUS OF

T.C.l., INC,, DBA THE COMPANY, INC,
RHOTEN, RHOTEN AND SPEERSTRA,
BENEFICIARIESY ATTYS.

DEPT, OF JUSTICE, DEFENSE ATTY,

REVIEWED BY COMMISSIONE RS WILSON AND SLOAN,

THE BENEFICIARIES OF THE ABOVE NAMED DECEDENT HAVE REQUESTED
REVIEW OF A HEARING OFFICER'S ORDER DATED MAY 31, 1973 DISMISSING
THEIR REQUEST FOR HEARING ON THE GROUND THAT IT HAD NOT BEEN FILED
WITHIN THE TIME PROVIDED BY LAW,

THE BENEFICIARIES SEEK REVERSAL OF THAT ORDER AND AN ORDER
ALLOWING COMPENSATION TO THEM,

FINDINGS

SHEILA M, BEBOUT, A 39 YEAR OLD ADVERTISING AND PUBLIC RELATIONS
REPRESENTATIVE FOR ToaCal,, INC,y, A PORTLAND ADVERTISING AGENCY,
DIED ON THURSDAY, FEBRUARY 26, 1970, FROM INJURIES RECEIVED IN AN
AUTO ACCIDENT WHEN HER CAR LEFT THE SOUTH BOUND LANE OF INTERSTATE
5 JUST NORTH OF SALEM, OREGON AT APPROXIMATELY SIX FIFTEEN P, M,
THE PRESIDENT OF T,C4ale,y INC,, JAMES L, BURKHART, HAPPENED TO BE
PASSING BY AND, STOPPED AT THE SCENE OF THE ACCIDENT THUS GAINING
KNOWLEDGE OF WHEN AND WHERE AND HOW THE ACCIDENT OCCURRED,

WITHIN A FEw DAYS WILLIAM BEBOUT, DECEDENT'S SURVIVING
SPOUSE, MET WITH MR, BURKHART AND LEARNED THAT WHILE THE
COMPANY HAD NO PARTICULAR INSURANCE PROGRAM COVERING THE DECEDENT
HE COULD BE ASSURED THAT IT WOULD PROVIDE MONEY BENEFITS TO HIM
FOR THE SUPPORT OF HER CHILDREN FROM A PRIOR MARRIAGE, BETWEEN
THEN AND APRIL 13, 1970, T,Ce,ls, INC, PAID A TOTAL OF THREE THOUSAND
DOLLARS TO MR, BEBOUT FOR THE FAMILY'S BENEFIT,

THEREAFTER, IT EVENTUALLY BECAME APPARENT TO MR, BEBOUT
THAT T,C, I, WAS FAILING FINANCIALLY AND NO FURTHER FUNDS WOULD
BE FORTHCOMING, ON OCTOBER 6, 1971, T,C,1l, FILED A PETITION FOR
BANKRUPTCY,

ON NOVEMBER 264 1971 MR, BEBOUT MADE A FORMAL CLAIM FOR
WORKMEN"S COMPENSATION BENEFITS WITH T, C, l. s INC, AND, ON
ACCOUNT OF THE PROVISIONS OF ORS 656,054, WITH THE STATE ACCIDENT
INSURANCE FUND, T¢Csl, MADE NO RESPONSE, THE STATE ACCIDENT
INSURANCE FUND SENT THE CLAIM IT RECEIVED TO THE COMPLIANCE
DIVISION OF THE WORKMEN"S COMPENSATION BOARD,

ON DECEMBER 22, 1971, THE THEN ADMINISTRATOR OF THE DIVISION,
W, Le POMEROY, REFUSED TO PROCESS THE CLAIM UNDER ORS 656,054 ON
THE GROUNDS THAT THE CLAIM HAD BEEN UNTIMELY FILED AND FURTHER,
THAT BY VIRTUE OF ORS 656,319, THE BENEFICIARIES HAD LOST THE
LEGAL ABILITY TO ENFORCE THE CLAIM, IN EFFECT, THE COMPLIANCE
DIVISION HAD DENIED THE CLAIM ON BEHALF OF THE EMPLOYER,

ON DECEMBER 29, 1971, THE BENEFICIARIES REQUESTED A HEARING

TO ESTABLISH THEIR RIGHT TO MAKE AND ENFORCE A CLAIM FOR SURVIVORS
BENEFITS,
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A HEARING WAS HELD ON JUNE 5, 1972 BEFORE HEARING OFFICER
HAROLD M, DARON, T¢Cele, INC, DID NOT APPEAR -~ THE STATE ACCIDENT
INSURANCE FUND HAD NO NOTICE OF THE HEARING, THE HEARING OFFICER
RULED THE CLAIM HAD BEEN TIMELY FILED AND WAS LEGALLY ENFORCEABLE
AND THEREFORE REMANDED THE MATTER TO THE COMPLIANCE DIVISION
FOR PROCESSING, THE COMPLIANCE DIVISION THEREUPON ISSUED A FINAL
ORDER DECLARING ToC,le, INC, TO HAVE BEEN A NONCOMPLYING EMPLOYER
ON FEBRUARY 26, 1970,

INTERNAL AGENCY COMMUNICATIONS BROUGHT TO THE BOARD'S
ATTENTION THAT THE STATE ACCIDENT INSURANCE FUND HAD NEVER BEEN
NOTIFIED OF THE JUNE 5, 1972 HEARING NOR HAD T,C,l,, INC, EVER BEEN
GIVEN THE OPPORTUNITY TO CONTEST THE JUNE 29, 1972 COMPLIANCE
DIVISION ORDER DECLARING IT A NONCOMPLYING EMPLOYER,

CONCERNED WITH THE LACK OF PROCEDURAL FAIRNESS CAUSED BY
THESE IRREGULARITIES THE BOARD, ON ITS OWN MOTION, ENTERED AN
ORDER (1) VACATING THE HEARING OFFICER'S ORDER OF JUNE 22, 1972
AND THE COMPLIANCE DIVISION" S ORDER OF JUNE 29, 1972, (2)
DIRECTING THAT THE STATE ACCIDENT INSURANCE FUND BE JOINED AS A
PARTY AND (3) REMANDING THE MATTER TO THE HEARINGS DIVISION FOR
A NEW HEARING ON ALL THE ISSUES OF THE CLAIM,

PURSUANT TO PROPER NOTICE, THE REMAND HEARING WAS CONVENED
ON APRIL 3, 1973 BEFORE JOHN R, MCCULLOUGH, HEARING OFFICER, NEW
EVIDENCE ESTABLISHED THAT ALTHOUGH THE CONDUCT OF PUBLIC RELATIONS
AND ADVERTISING BUSINESS INHERENTLY INVOLVES LONG AND IRREGULAR
HOURS, THE DECEDENT DEVOTED PRACTICALLY ALL HER WAKING HOURS
AND ENERGIES (PARTICULARLY DURING THE WEEK) TO FURTHERING HER
EMPLOYER'S BUSINESS, TeaCsls 'S PRESIDENT WAS AWARE OF THESE
PROCLIVITIES AND THEY UNDOUBTEDLY WERE A MATERIAL FACTOR IN
HER BEING EMPLOYED BY THE COMPANY,

THE EVIDENCE PRESENTED TO HE ARING OFFICER DARON WAS RESUBMITTED
TO HEARING OFFICER MCCULLOUGH, HEARING OFFICER MCCULLOUGH
DECIDED THAT THE THREE THOUSAND DOIL.L.ARS PAID BY T,C, 1, COULD NOT
BE CONSIDERED COMPENSATION AS THAT TERM IS DEFINED BY ORS
656,002 (7) AND THAT BY VIRTUE OF SUBSECTION (1) (A) OF ORS 656,319
THE BENEFICIARIES' REQUEST FOR HEARING WAS UNTIME LY,

ALL PARTIES HAVE NOW HAD THE OPPORTUNITY TO PRESENT THEIR
EVIDENCE AND LEGAL ARGUMENTS ON ALL ISSUES, THE BOARD HAS
STUDIED THE EVIDENCE AND STUDIED THE EXCELLENT AND HELPFUL BEIEFS
SUBMITTED BY BOTH PARTIES, HAVING DONE SO, IT CONCLUDES HEARING
OFFICER MCCULLOUGH ERRED IN HIS FINDING AND ORDER DISMISSING THE
MATTER,

THE WORKMEN'S COMPENSATION LAW IMPOSES COMPENSATION LIABILITY
UPON ALL SUBJECT EMPLOYERS, ALTHOUGH IT APPE ARS THIS EMPLOYER
IMPERFECTLY UNDERSTOOD ITS LIABILITY, IT IS APPARENT IT SENSED ITS
GENERAL OBLIGATION TO THE SURVIVORS DUE TO THE CIRCUMSTANCES OF THE
DECEDENT'S DEATH, THE MAKING OF THE THREE THOUSAND DOLLAR PAYMENT
WAS FOUNDED ON THAT SENSE OF LIABILITY AND OBL.IGATION, WE THEREFORE
CONCLUDE THE PAYMENTS MADE WERE " YCOMPENSATION'! WITHIN THE
MEANING OF ORS 6564,265(4) (8),

WeE ALSO DISAGREE WITH HE ARING OFFICER MCCULLOUGH'S RULING
THAT ORS 656 ,,265(4) ( A) 1S NOT APPLICABLE IN THIS CASE,

THE PRINTZ CASE (PRINTZ V, SCD, 253 OR 148 (1969) ) REFERRED
TO BY THE HEARING OFFICER, IS COMPLETELY DISTINGUISHABLE ON THE
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FACTS, IT DEALT PRIMARILY WITH THE QUESTION OF THE APPLICABLE
TIME LIMIT FOR REQUESTING A HEARING AFTER THE COURT HAD DECIDED
THAT SINCE A REPORT OF AN EMPLOYEE%“S DEATH MADE BY THE EMPLOYER
TO THE STATE ACCIDENT INSURANCE FUND DID NOT CONSTITUTE A CLAIM,
NO VALID DENIAL THEREOF HAD OCCURRED AND THEREFORE ORS 656,319 (2)
DID NOT BAR HER REQUEST FOR HEARING,

ORS 656,265(1) RELATES NOT TO CLAIMS BUT TO NOTICES OF
ACCIDENTS — ACCIDENTS INVOLVING INJURY OR DEATH, THE LEGISLATURE
OBVIOUSLY INTENDED ALL CLASSES OF CLAIMANTS TO GIVE TIMELY WRITTEN
NOTICE OF ACCIDENTS AND FURTHER PROVIDED (IN SUBSECTION (4) ) THAT
THE CLAIM WAS BARRED UNLESS CERTAIN OTHER FACT PATTERNS WERE
ESTABLISHED OBVIATING THE NECESSITY FOR, OR EXCUSING THE FAILURE

OF, GIVING TIMELY WRITTEN NOTICE,

WEe AGREE WITH HEARING OFFICER DARON'S CONCLUSION THAT BY
VIRTUE OF THE FACT THAT THE EMPLOYER HAD ACTUAL KNOWLEDGE OF THE
DEATH, INCLUDING WHEN AND WHERE AND HOW IT HAD OCCURRED, AND THAT
IT HAD BEGUN PAYMENTS OF COMPENSATION, THE BENEFICIARIES] FAILURE
TO GIVE TIMELY WRITTEN NOTICE OF THE DEATH DID NOT BAR THE CLAIM
MADE ON NOVEMBER 21, 1971,

WE Do NOT AGREE WITH EITHER HE ARING OFFICERS" CONCLUSION THAT
ORS 656,319 (1) 1S APPLICABLE IN THIS CASE,

SuBSECTION (1) OBVIOUSLY APPLIES TO ACCEPTED COMPENSABLE
CLAIMS, SUBSECTION (2) APPLIES TO DENIED CLAIMS, W, L, POMEROY%S
LETTER OF DECEMBER 22, 1971 WAS PLAINLY A DENIAL OF THE CLAIM,
THAT IT WAS NOT MADE BY THE EMPLOYER WHOSE DUTY IT WAS TO ACCEPT
OR DENY, BUT RATHER BY THE WORKMEN®"S COMPENSATION BOARD, MAKES
IT NO LESS A DENIAL AS FAR AS THE BENEFICIARIES ARE CONCERNED UNDER
ORS 6564319 (2) ( A), THUS, THE BENEFICIARIES HAD 60 DAYS FROM
DECEMBER 22, 1971 WITHIN WHICH TO REQUEST A HEARING, THE HEARING
REQUEST OF DECEMBER 29, 1971 WAS TIMELY,

HEARING OFFICER MCCULLOUGH'S DISPOSITION OF THE CASE RENDERED

THE 1SSUE OF COMPENSABILITY MOOT AND HE DID NOT DECIDE IT, THE

FUND CONTENDS THE BOARD SHOULD REMAND THE CASE TO THE HEARING
OFFICER FOR-A DECISION ON THE COMPENSABILITY ISSUE,

WHILE THE BOARD HAS THE POWER TO REMAND UNDER ORS 656,295 (6)
IT ALSO HAS THE POWER TO ') 4 ¢ ¢« SUPPLEMENT THE ORDER OF THE
HEARING OFFICER AND MAKE SUCH DISPOSITION OF THE CASE AS IT
DETERMINES 1S APPROPRIATE, -! UNDER THE CIRCUMSTANCES THE ONLY
APPROPRIATE DISPOSITION 1S A FINAL BOARD DECISION ON THE MERITS OF
THE CLAIM,

IN THE CIVIL ACTIONS BROUGHT AGAINST THIS EMPLOYER ARISING
OUT OF THE DECEDENT%S FATAL ACCIDENT, THE OREGON SUPREME COURT
CONCLUDED ToCqles INC, WAS NOT LIABLE TO THE PLAINTIFFS BECAUSE
DECEDENT WAS NOT IN THE FURTHERANCE OF HER EMPLOYER"%S BUSINESS
NOR WAS SHE SUBJECT TO HIS DIRECTION AND CONTROL, THAT RULING
IS NOT DETERMINATIVE, THE COURT RULED ON THE ISSUE IN THE MILIEU
OF THE EMPLOYER%“S CIVIL TORT LIABILITY TO A THIRD PARTY WHILE THE
INSTANT PROCEEDINGS INVOLVE THE RELATIONSHIP OF EMPLOYER TO
EMPLOYEE,

IT SHOUL.D ALSO BE CAREFULLY NOTED THAT THE EVIDENCE PRESENTED
IN THE COMPENSATION PROCEEDINGS CONCERNING THE NATURE OF THE

- RELLATIONSHIP BETWEEN DECEDENT AND THE EMPLOYER WAS MORE PRECISE

AND COMPLETE. THAN THAT PRESENTED IN THE CIVIL TRIAL, FROM THAT
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EVIDENCE THE BOARD IS PERSUADED THAT, WITHIN THE MEANING OF THE
OREGON WORKMEN-S COMPENSATION LLAW, THE DECEDENT'S DEATH AROSE

OUT OF AND IN THE COURSE OF HER EMPIOYMENT BY TcCele,y INC,, A THEN
SUBJECT AND NONCOMPLYING EMPLOYER, THE BENEFICIARIES ARE THUS
ENTITLED TO THE BENEFITS PROVIDED BY LAW,

COUNSEL FOR THE BENEFICIARIES HAVE PERFORMED EXTRAORDINARY
SERVICES AND ARE ENTITLED TO A FEE BEYOND THAT ORDINARILY ALLOWED,

ORDER

THE HE ARING OFFICER'S ORDER OF MAY 31 e 1973 1S HEREBY REVERSED,

TeCelay INCqeyp IS HEREBY DECLARED TO HAVE BEEN A SUBJECT NON-~
COMPLYING EMPLLOYER ON FEBRUARY 26, 1970,

UNDER THE PROVISIONS OF ORS 6564054 THE CLAIM OF THE BENE=
FICIARIES 1S HEREBY REMANDED TO THE STATE ACCIDENT INSURANCE FUND
FOR PAYMENT OF WORKMEN'S COMPENSATION BENEFITS TO THE BENE=—~
FICIARIES WITH APPROPRIATE OFFSET FOR THE THREE THOUSAND DOLLARS
PREVIOUSIL.Y PAID BY THE EMPLOYER, AND FOR PAYMENT OF A REASONABLE
ATTORNEY'S FEE IN THE AMOUNT OF TWO THOUSAND DOLLARS TO RHOTEN,
RHOTEN AND SPEERSTRA, ATTORNEYS AT LAW,

SAID COMPENSATION AND ATTORNEY' S FEES SHALL BE REIMBURSED
TO THE STATE ACCIDENT INSURANCE FUND IN ACCORDANCE WITH ORS
656,054(2),

IN AcCCORDANCE WITH ORS 6564313 APPEAL OF THIS ORDER SHALL
NOT STAY PAYMENT OF COMPENSATION,

WCB CASE NO, 73—2369 FEBRUARY 22, 1974

GRANVEL C, SMALLEY, CLAIMANT
FRANKLIN, BENNETT, OFELT, DES BRISAY
AND JOLLES, CLAIMANT'S ATTYS,

JAQUA AND WHEATLEY, DEFENSE ATTYS,
REQUE ST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOARN,

THE 1SSUE INVOLVED IS THE EXTENT OF PERMANENT PARTIAL DIS=—
ABILITY,

CLAI MANT WAS AWARDED 20 PERCENT FOR UNSCHEDULED LLOW BACK
DISABILITY AND 15 PERCENT LOSS OF RIGHT LEG BY THE DETERMINATION
ORDER WHICH WAS AFFIRMED BY THE REFEREE,

CL.AIMANT. A 43 YEAR OLD MILLWRIGHT, FELL JANUARY 12, 1971t,
HE RECEIVED CONSERVATIVE MEDICAL CARE FOR OVER A YEAR AND THEN
HAD A LUMBAR FUSION, HE WENT BACK TO WORK AS A MILLWRIGHT FOR
THE SAME EMPLOYER AFTER RECOVERING FROM THE SURGERY AND HAS
WORKED STEADILY NINE AND ONE HALF HOURS PER DAY, SIX DAYS PER
WEEK, CLAIMANT IS THIRD HIGHEST IN SENIORITY AMONG 11 MILLWRIGHTS
AT THE PLANT, HE CANNOT LIFT HEAVY OBJECTS AND REQUIRES HELP
FROM FELLOW WORKERS TO PERFORM SOME OF HIS DUTIES, WHEN THE
BACK PAIN BECOMES INTOLERABLE HE IS GIVEN SPECIAL REST PERIODS
UNTIL HE HAS RECOVERED SUFFICIENTLY TO CONTINUE WORKING,
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UroN pE NoOVO REVIEW, THE BOARD FINDS THAT CLAIMANT HAS
EXCELLENT MOTIVATION. DRIVE AND DETERMINATION, CLAIMANT'S
CREDIBILITY IS EXCELLENT, CLAIMANT'S LOSS OF FUTURE EARNING
CAPACITY IS SUBSTANTIALLY IMPAIRED,

ORDER

THE ORPER OF THE REFEREE DATED NOVEMBER 16, 1973 IS
REVERSED,

CLAIMANT IS AWARDED AN ADDITIONAL 64 DEGREES RESULTING IN
A TOTAL OF 128 DEGREES FOR UNSCHEDULED PERMANENT PARTIAL LOW
BACK DISABILITY, THE 22,5 DEGREES LOSS OF THE RIGHT LEG AWARDED
BY THE DETERMINATION ORDER IS AFFIRMED,

COUNSEL FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF
THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH
SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 73—803 FEBRUARY 27, 1974

DAVID BLANCHARD, aka
DANIEL BLANCHARD, CLAIMANT

POZZ1ly, WILSON AND ATCHISON, CLAIMANT' S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILLSON AND SLOAN,

CL.AIMANT REQUE STS BOARD REVIEW OF A HEARING OFFICER'S ORDER
AFFIRMING A DETERMINATION ORDER DATED FEBRUARY 15, 1973 AWARDING
CERTAIN PERMANENT PARTIAL DISABILITY COMPENSATION, CONTENDING
HIS DISABILITY EXCEEDS THAT AWARDED,

On JuLy 25, 1969, CLAIMANT, A 19 YEAR OLD DELIVERYMAN FOR
A AND F AUTO PAINT SUPPLY SUFFERED SEVERE, MULTIPLE INJURIES IN
A MOTOR VEHICLE ACCIDENT ARISING OUT OF AND IN THE COURSE OF HIS
EMPLOYMENT,

: A LLONG COURSE OF TREATMENT AND CONVALESCENCE ENSUED BUT HE
WAS LEFT WITH SIGNIFICANT PERMANENT DISABILITIES, THE DETERMINATION

ORDER GRANTED HIM -

50 PERCENT LOSS OF THE LEFT LEG,

15 PERCENT LOSS OF THE RIGHT FOOT,

10 PERCENT LOSS OF THE RIGHT FOREARM,

40 PERCENT FOR UNSCHEDULED HEAD DISABILITY,

THESE DISABILITIES HAVE NECESSITATED VOCATIONAL REHABILITATION
EFFORTS, WHICH ALTHOUGH NOT YET SUCCESSFUL, APPE AR TO HAVE A
REASONABLE CHANCE OF SUCCEEDING,

THE HEARING OFFICER, IN A WELL WRITTEN OPINION, CONCLUDED
THE CLAIMANT HAD BEEN ADEQUATELY COMPENSATED, THE BOARD AGREES
WITH HIS FINDINGS AND CONCLUSIONS AND CONCLWUDES HIS ORDER SHOULD
BE AFFIRMED,
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THIS AGENCY 1S INTERESTED IN ASSISTING IN THIS YOUNG MAN'S
VOCATIONAL REHABILITATION EFFORTS AND WILL.,, BY INTRA-AGENCY
ME MORANDUM, DIRECT ITS DISABILITY PREVENTION DIVISION TO EXTEND
ITS SERVICES TO THE CLAIMANT,

ORDER

The ORDER OF THE HEARING OF FICER DATED JULY 31, 1973 1S
AFFIRMED,

WCB CASE NO, 71-2479 FEBRUARY 28, 1974

MYRON W, CAREY, CLAIMANT
FABRE AND EHLERS, CLAIMANT'S ATTYS,
COREY, BYLER AND REW, DEFENSE ATTYS,

CL.AIMANT'S ATTORNEY, LEEROY O, EHLERS, HAS PETITIONED THE
BOARD FOR AN ORDER REQUIRING THE EMPLOYER TO PAY HIM A REASONABLE
FEE FOR HIS SERVICES IN CONNECTION WITH THE EMPLOYER'S UNSUCCESSFUL
APPEAL OF THE ABOVE ENTITLED MATTER TO A MEDICAL BOARD OF REVIEW,

THE BOARD, BEING NOW FULLY ADVISED, FINDS THE PETITION WEL.L
TAKEN AND CONCLUDES IT SHOULD BE GRANTED,

ORDER

THE EMPLOYER, ARROW CHEVROLET INC,, THROUGH ITS CARRIER,
UNIVERSAL UNDERWRITERS INSURANCE, IS HEREBY ORDERED TO PAY
CLAIMANT'S ATTORNEY, LEEROY O, EHLERS, A REASONABLE ATTORNEY'S
FEE OF FOUR HUNDRED NINETY DOLLARS, FOR HIS SERVICES IN CONNECTION
WITH THE MEDICAL BOARD OF REVIEW PROCEEDING, SAID FEE SHALL BE
PAID IN ADDITION TO, AND NOT OUT OF, THE COMPENSATION AWARDED TO
THE CLAIMANT,

WCB CASE NO, 72—3405 FEBRUARY 28, 1974

NANCY SCHLECHT, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE I1SSUE INVOLVED IS THE EXTENT OF PERMANENT PARTIAL DIS—
ABILITY, THE DETERMINATION ORDER AWARDED CLAIMANT 32 DEGREES
(10 PERCENT) FOR UNSCHEDULED NECK, LEFT SHOULDER AND LOW BACK
PERMANENT PARTIAL DISABILITY, THE HEARING OFFICER AFFIRMED THIS
AWARD,

THlS 24 YEAR OLLD MARRIED FILE CLERK FELL ON A STAIRWAY ON

JANUARY 25, 1972 AND HAS RECEIVED CONSERVATIVE TREATMENT FOR HER
NECK, SHOULDER AND LOW BACK PROBLEMS,
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VARIOUS SPECIALISTS HAVE TREATED AND EXAMINED CLAIMANT AND
THE REPORTS REVEAL NO OBIJECTIVE FINDINGS OF SERIOUS INJURY, THE
BACK EVALUATION CLINIC STATES LOSS OF FUNCTION IS MINIMAL,,

CL.AIMANT HAS RETURNED TO HER FORMER JOB AND IS/ FUNCTIONING
WELL, BASED ON THIS AND ALL OF THE OTHER EVIDENCE IN THE RECORD
IT IS APPARENT THAT HER LOSS OF EARNING CAPACITY IS ADEQUATELY
COMPENSATED BY THE 32 DEGREES AWARDED,

THE HEARING OF FICER SAW AND HE ARD THE WITNESSES AND WEIGHT
1S GIVEN TO HIS FINDINGS AND ANALYSIS, THE IRRELEVANT COMMENT AS
TO THE DOLLAR AMOUNT EXPENDED FOR TEMPORARY TOTAL DISABILITY AND
MEDICAL BILLS IS DISREGARDED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 21, 1973
1S AFFIRMED,

WCB CASE NO, 72—3201 ° FEBRUARY 28, 1974

FRED O' NEALL, CLAIMANT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A HEARING OFFICER" S ORDER WHICH REQUIRED THE FUND TO SUBMIT THE
WORKMAN'S CLAIM TO THE EVALUATION DIVISION OF THE WORKMEN'S
COMPENSATION BOARD FOR A DETERMINATION UNDER ORS 656,268,

PRIOR TO THE ENACTMENT OF CHAPTER 620, OREGON LAWS 1973
(SB 458), THE LAW MADE NO PROCEDURAL DISTINCTION BETWEEN A DIS~
ABLING COMPENSABLE INJURY AND A ''"MEDICAL ONLY"' CcLAIM, IN
FURTHERANCE OF ITS DUTY TO ADMINISTER THE WORKMEN'S COMPENSATION
LAW THE BOARD ADOPTED WCB ADMINISTRATIVE ORDER NO, 4-—1970 WHICH,
AS AMENDED JANUARY 15, 1973, PROVIDED -~ -

"Y4,01 THE LAW REQUIRES THE BOARD TO MAKE A
DETERMINATION OF COMPENSATION DUE ON
EVERY COMPENSABLE INJURY, (ORS 656,268)
"Y4.,01 A, ExcCePTION = CLAIMS INVOLVING NO COMPEN=~
SABLE LOSS OF TIME FROM WORK, CLAIMS
INVOLVING NO MEDICAL SERVICES, AND CLAIMS
INVOLVING ONLY MEDICAL SERVICES WILL BE
ADMINISTRATIVELY CLOSED, THIS CLOSURE
DOES NOT CONSTITUTE A DETERMINATION PUR-~
SUANT TO ORS 656,268, "' i

THE VIRTUE OF THIS RULE WAS THAT IT AVOIDED THE CONSIDERABLE
EXPENSE OF FORMALLY DETERMINING A HOST OF MINOR INJURY CLAIMS,
THE VAST MAJORITY OF WHICH WOULD NEVER NEED FURTHER MEDICAL OR
ADMINISTRATIVE ATTENTION, AT THE SAME TIME, THE WORKMAN'S RIGHT
TO SECURE ADDITIONAL COMPENSATION IN THE RARE CASE WHERE IT
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LATER PROVED NECESSARY, WAS NOT PREJUDICED BECAUSE HE WAS
ENTITLED TO A FORMAIL, DETERMINATION ORDER, THE RULE MADE SENSE
FOR BOTH EMPLOYERS AND WORKME N,

THE HEARING OFFICER PROPERLY REQUIRED THE FUND TO SUBMIT
THE CLAIM FOR DETERMINATION IN ACCORDANCE WITH THE RULES OF
THE AGENCY AND HIS ORDER SHOUL.D BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 30, 1973 IS
AFFIRMED,

CLAIMANT'S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE AMOUNT OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 73—1347 FEBRUARY 28, 1974

RONALD E. LUNDQUIST, CLAIMANT
KLOSTERMAN AND_JOACHIMS, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN, -

CLAIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER'S ORDER
AFFIRMING A DETERMINATION ORDER WHICH AWARDED CLAIMANT 37,5
DEGREES OF COMPENSATION FOR 25 PERCENT LOSS FUNCTION OF THE RIGHT
LEG,

CLAIMANT CONTENDS THAT HIS CLAIM WAS PREMATURELY CLOSED,
THAT HIS PERMANENT LEG DISABILITY IS GREATER THAN THAT AWARDED
AND THAT HE 1S ALSO ENTITLED TO AN AWARD OF UNSCHEDUI.ED DISABILITY,

CLAIMANT. A 53 YEAR OLD SERVICE STATION ATTENDANT, SUFFERED
A COMMINUTED INTERTROCHANTERIC FRACTURE OF THE RIGHT FEMUR ON
FEBRUARY 7, 1972 WHEN HE FELL AT WORK, ORTHOPEDIC SURGERY WAS
NECESSARY TO REPAIR THE FRACTURE, H!1S CONVALESCENCE WAS UNEVENT=-
FUL BUT BECAUSE OF EXPECTED PERMANENT RESIDUALS, VOCATIONAL
REHABILITATION WAS ADVISED,

HIS TREATING PHYSICIAN RELEASED HIM TO MODIFIED WORK ON
DECEMBER 20, 1972 AND ON JANUARY 8, 1973 HE WAS EXAMINED BY
DR, POST OF THE VOCATIONAL REHABILITATION DIVISION PREPARATORY TO
DEVISING A REHABILITATION PLAN, AMONG OTHER THINGS, HIS EXAMINATION
REVEALED THAT CLAIMANT'S CONDITION WAS STILL IMPROVING AND HE
RECOMMENDED AGAINST CLAIM CLOSURE AT THAT TIME, THE CLAIM WAS
ULTIMATELY CLOSED ON MARCH 9, 1973, IN RELLIANCE UPON THE FINDINGS
OF DR, NATHAN SHLIM, TEMPORARY DISABILITY BENEFITS WERE TERMINATED
AS OF FEBRUARY 28, 1973,

IN HIS APPEAL BRIEF CLAIMANT' S ATTORNEY POSED THIS QUESTION =
" SHOULD CLAIMANT'S CLAIM HAVE BEEN CLOSED WHERN
THE STATE DOCTOR (POST), WHO EXAMINED THE CLAIMANT,

REPORTED TO THE VOCATION REHABILITATION DIVISION THAT
THE CLAIM SHOULD BE LEFT OPEN AT THIS POINT ( JANUARY 8, 1973) '
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THE PLAIN FACT OF THE MATTER IS THE CLAIM WAS NOT CLOSED
ON JANUARY 8, 1973 -~ IT WAS CLOSED ON MARCH 9, 1973, THERE WAS
NO PREMATURE CLOSURE BECAUSE, BY MARCH 9, 1973, HIS CONDITION
HAD BECOME MEDICALLY STATIONARY,

ALTHOUGH THE INJURY SITE HAS BEEN LOOSELY DESCRIBED AS THE
"THIP'T, THE CLAIMANT'S INJURY WAS ACTUALLY CONFINED TO THE RIGHT
FEMUR, NO INVOLVEMENT OF THE UNSCHEDULED AREA HAS BEEN DEMON-
STRATED, WE DO NOT ACCEPT THE PROPOSITION THAT THE AUDAS RULING
REGARDING UNSCHEDULED ! SHOULDER'"! DISABILITY CAN BE APPLIED
ANALOGOUSLY TO THE HIP, AUDAS V, GALAXIE INC,, 2 OR APP 520 (1970),
THE PARTICULAR MUSCULAR AND SKELETAL MAKEUP OF THE SHOULDER IS
UNIQUE IN THE HUMAN BODY AND CANNOT BE FACTUALLY ANALOGIZED TO THE
FEMUR~PELVIS STRUCTURE AND ASSOCIATED MUSCLE SYSTEMS, BASED ON
THE EVIDENCE, CLAIMANT IS LIMITED TO AN AWARD FOR SCHEDULED DIS~—

ABILITY.,.

HAVING REVIEWED THE RECORD DE NOVO, THE BOARD CONCURS WITH.
THE HEARING OFFICER'-S FINDINGS AND OPINION THAT THE DETERMINATION
ORDER ADEQUATELY COMPENSATES CLAIMANT FOR HIS RESIDUAL PERMANENT
DISABILITY, HIS ORDER SHOULD THEREFORE BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 19, 1973
IS AFFIRME D,

WCB CASE NO, 73—1148 FEBRUARY 28, 1974

GEORGE SEABERRY, CLAIMANT

POzz1, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE ISSUE IS WHETHER OR NOT THE CLAIMANT 1S PERMANENTLY
TOTALLY DISABLED, THE HEARING OFFICER AFFIRMED THE DETERMINATION
ORDER AWARD OF 25 PERCENT UNSCHEDULED LOW BACK DISABILITY,

CLAIMANT, A 46 YEAR OLD LABORER, HURT HIS BACK IN 1967 FOR
WHICH HE HAD SURGERY, HE WAS RETRAINED BY VOCATIONAL REHABILITA~
TION TO BECOME A BARBER, HE HAD FURTHER PROBLEMS WITH HIS BACK
AND HAD MORE SURGERY IN 1971, AFTER EXAMINATION THE BACK EVALUA-
TION CLINIC REPORTS CLAIMANT WAS ABLE TO RETURN TO HIS OCCUPATION
AS A BARBER AND CLASSIFIED THE LOSS OF FUNCTION AS MODERATE,

THE HEARING OFFICER OBSERVED THE CLAIMANT, THE BOARD CONCURS

WITH THE FINDINGS OF THE HEARING OFFICER, THE OPINION AND ORDER OF
THE HEARING OFFICER IS AFFIRMED AND ADOPTED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 7, 1973 1S
AFFIRMED,
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WCB CASE NO, 71-2269 FEBRUARY 28, 1974

BERNARD O, CASPER, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

“‘_. THlS MATTER ARISES OUT OF THE LITIGATION OF A CLAIMANT'S CLAIM
WHICH WAS INITIALLY REJECTED BY THE EMPLOYER, THAT REJECTION WAS
SUBSEQUENTLY APPROVED BY A HEARING OFFICER, THE WORKMEN' s
COMPENSATION BOARD AND THE CIRCUIT COURT, ON APPEAL THE COURT OF
APPEALS OF THE STATE OF OREGON ALLOWED THE CLAIMANT'S CLAIM BUT
APPARENTLY REFUSED TO AWARD AN ATTORNEY'S FEE TO CLAIMANT'S
ATTORNEY PAYABLE BY THE EMPLOYER,

ON DECEMBER 21, 1973, THE CIRCUIT COURT JUDGE OF UMATILLA
COUNTY, RELYING ON THE COURT OF APPEALS' ACTION, REFUSED TO
AWARD CLAIMANT-S ATTORNEYS ANY FEE WHATSOEVER FOR THEIR SERVICES
BEFORE THE COURT OF APPEALS, ON JANUARY 8, 1974, CLAIMANT'S
ATTORNEYS MOVED THE WORKMEN'S COMPENSATION BOARD FOR AN ORDER
APPROVING THEIR RECOVERY OF A ONE THOUSAND DOLLAR ATTORNEY'S FEE
FROM CLAIMANT'S COMPENSATION FOR THEIR SERVICES BEFORE THE COURT
OF APPEALS OF THE STATE OF OREGON,

WHlLE THE BOARD MAY AGREE THAT CLAIMANT'S ATTORNEYS ARE
ENTITLED TO A FEE FOR THEIR SERVICES BEFORE THE COURT OF APPEALS,
THE BOARD BELIEVES CLAIMANT'S ATTORNEYS ERRED IN SEEKING BOARD
AUTHORIZATION FOR SUCH A FEE,

ORS 656,388 (1) AND (3) PROVIDES ~

T7(1) NO CLAIM FOR LEGAL SERVICES OR FOR ANY OTHER
SERVICES RENDERED BEFORE A HEARING OFFICER OR THE BOARD,
AS THE CASE MAY BE, IN RESPECT TO ANY CLAIM OR AWARD FOR
COMPENSATION, TO OR ON ACCOUNT OF ANY PERSON, SHALL BE
VALID UNLESS APPROVED BY THE HEARING OFFICER OR BOARD,
OR IF PROCEEDINGS ON APPEAL FROM THE ORDER OF THE BOARD
IN RESPECT TO SUCH CLAIM OR AWARD ARE HAD BEFORE ANY
COURT, UNLESS APPROVED BY SUCH COURT, !

"Y(3) ANY CLAIM SO APPROVED SHALL, IN THE MANNER AND
TO EXTENT FIXED BY THE HEARING OFFICER, BOARD OR SUCH
COURT, BE A LIEN UPON SUCH COMPENSATION, "'

THESE STATUTES MAKE CLEAR THAT IT IS THE COURT AND NOT THE
WORKMEN'S COMPENSATION BOARD, WHICH MUST APPROVE THIS CLAIM
FOR FEES RESULTING .FROM SERVICES BEFORE THE COURT, THE BOARD
CONCLUDES IT HAS NO JURISDICTION TO APPROVE ANY CLAIM FOR LEGAL
FEES RESULTING FROM LEGAL SERVICES BEFORE SUCH COURT SO AS TO
CREATE A LIEN UFON THE CLAIMANT'S COMPENSATION FOR THE FEE,

THE BOARD, BEING NOW FULLY ADVISED, CONCLUDES THE MOTION
1S NOT WELL TAKEN AND IT IS HEREBY DENIED,
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WCB CASE NO, 72-—-3395 MARCH 4, 1974

JOHN R, LOWE, CLAIMANT
MCMENAMIN, JONES, JOSEPH AND
LANG, DEFENSE ATTYS, ‘
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CL.AIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER'S ORDER
AFFIRMING THE DENIAL OF HIS CLAIM OF AGGRAVATION, CONTENDING HE
IS ENTITLED TO COMPENSATION,

CLAIMANT INJURED HIS CHEST AND LLEFT ARM ON JUNE 1, 1967, THE
CLAIM WAS CLOSED WITHOUT AN AWARD OF PERMANENT PARTIAL DIS~
ABILITY AND SUBSEQUENT LITIGATION ESTABLISHED THIS WAS PROPER,

ON DECEMBER 7, 1972, CLAIMANT FILED A REQUEST FOR HEARING
CLAIMING AN AGGRAVATION OF HIS INJURY, THE EMPLOYER'S INSURER
VIEWED THE SUPPORTING MEDICAL REPORT AS INADEQUATE FOR ACCEPTANCE
OR DENIAL AND THEREFORE HAD THE CLAIMANT EXAMINED ON FEBRUARY
22, 1973 BY DR, WINFRED H.3 CLARKE, WHO HAD EXAMINED HIM AFTER
THE ORIGINAL INJURY, FOLLOWING THIS EXAMINATION THE CARRIER NEVER
ACCEPTED OR DENIED THE CLAIM FORMALLY BUT DID RESIST THE CLAIM
AT HEARING THUS CONSTITUTING A DE FACTO DENIAL,

lN SUPPORT OF HIS REQUEST FOR COMPENSATION THE CLAIMANT
PRESENTED THE REPORTS OF DR, BENJAMIN KARAS, WHO IS TREATING
HIM IN MONTANA WHERE HE NOW LIVES, DR, KARAS OFFERED THE
OPINION THAT CLAIMANT' S INJURY RELATED CONDITION HAD WORSENED,
HIS OPINION WAS FORMED, HOWEVER, WITHOUT KNOWLEDGE OF AN
INTERVENING 1969 AUTOMOBILE ACCIDENT AND RELIED LARGELY ON A
HISTORY FROM THE CLAIMANT AND HIS SUBJECTIVE COMPLAINTS,

DrR. CLLARKE WAS INFORMED OF THE AUTO ACCIDENT AND NOTED THE
SCAR OF A CERVICAL LAMINECTOMY BUT WAS LED TO BELIEVE THAT THE
LAMINECTOMY WAS RELATED TO THE JOB—CONNECTED INJURY RATHER THAN
THE AUTO ACCIDENT, NEVERTHELESS, DR, CLARKE FELT THERE HAD BEEN
NO MATERIAL CHANGE IN HIS CONDITION AND FELT TREATMENT WAS CONTRA
INDICATED,

THE HE ARING OFFICER CONCLUDED CLAIMANT HAD NOT SUFFERED A
COMPENSABLE AGGRAVATION,

On DE NOVO REVIEW, THE BOARD HAS COME TO THE SAME CONCLUSION

AS THE HEARING OFFICER AND FOR THE SAME REASONS, HIS FINDINGS,
OPINION AND ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 23, 1973 IS
AFFIRMED,
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WCB CASE NO, 72—474 = MARCH 4, 1974

THE BENEFICIARIES OF

ALBERT ALBANO, DECEASED

AIL AND LUEBKE, BENEFICIARIES" ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

DECEDENT WAS A 55 YEAR OLD MAN WITH SEVERE PREEXISTING
CARDIOVASCULAR DISEASE WHO COLLAPSED AND DIED FROM A CARDIAC
ARRYTHMIA ON THE MORNING OF MAY 26, 1971 WHILE IN THE COURSE OF
HIS EMPLOYMENT AS A UTILITY WORKER FOR THE CITY OF PORTLAND/
WATER BUREALU,

THE WIDOW' S CLAIM FOR BENEFITS WAS DENIED BY THE STATE
ACCIDENT INSURANCE FUND, A HEARING OFFICER ALLOWED THE CLAIM:
AND THE FUND REQUESTS REVIEW CONTENDING THE EVIDENCE WILL NOT
SUPPORT A FINDING THAT THE DECEDENT'S DEATH WAS MATERIALLY
CONTRIBUTED TO BY HIS WORK ACTIVITY, .

THE APPELLANT AGREES GENERALLY WITH THE FACTS FOUND BY
THE HEARING OFFICER WITH THE EXCEPTION OF THOSE RELATING TO HIS
ACTIVITY SHORTLY BEFORE HIS COLLAPSE, THE FUND POINTS TO TESTIMONY
SUGGESTING DECEDENT WAS LAZY AND THAT HE WAS DOING NOTHING BUT
T LJUST STANDING THERE'! WHEN THE ATTACK OCCURRED,

THE RECORD ESTABLISHES TO THE BOARD'S SATISFACTION THAT
DECEDENT HAD EXERTED CERTAIN PHYSICAL EFFORT SHORTLY BEFORE HIS
DEATH, WHETHER THIS LEVEL OF EFFORT WAS LEGALLY AND MEDICALLY
YIMATERIAL'! CANNOT BE DECIDED IN THE ABSTRACT, CONSIDERING THE
SEVERITY OF HIS PREEXISTING ARTERIOSCLEROSIS, ONLY A LITTLE EFFORT
WOULD SATISFY THE REQUIREMENT OF LEGAL AND MEDICAL CAUSATION,
THIS IS ESSENTIALLY THE BASIS OF DR, GIEDWOYN'S OPINION OF CAUSAL.
CONNECTION, THE LEGAL VALIDITY OF SUCH A RATIONALE HAS BEEN
RECOGNIZED IN OREGON FOR MANY YEARS, ARMSTRONG V, SIAC, 146 OR
569 (1934),

THE HEARING OFFICER, ALTHOUGH RECOGNIZING THE FACTUAL DIFFI-
CULTIES, ACCEPTED THIS RATIONALE IN FINDING THE CLAIM COMPENSABLE,
ALTHOUGH THE EVIDENCE PRESENTS A CLOSE QUESTION, THE BOARD CONCLUDES
THE OCCURRENCE OF DECEDENT'S FATAL ATTACK OF ARRYTHMIA ON MAY
26, 1971 WAS BOTH LEGALLY AND MEDICALLY RELATED TO HIS WORK
ACTIVITIES,

THE ORDER OF THE HEARING OFFICER SHOULD BE AFFIRMED,
ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 24, 1973 IS
AFFIRMED,

CLAIMANT'S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,
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WCB CASE NO, 72-2465 MARCH 4, 1974

CALVIN SUTTON, CLAIMANT
SALHSTROM, LOMBARD, STARR AND
VINSON, CLAIMANT.S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVERSAL OF THE
HEARING OFFICERY S OPINION AND ORDER HOLDING THAT AN AGGRAVATION
OF THE AUGUST 30, 1966 INDUSTRIAL ACCIDENT HAD BEEN PROVED AND
THAT THE CLAIMANT IS PERMANENTLY AND TOTALLY DI SABLED EFFECTIVE
AUGUST 27, 1972,

CLAIMANT SUSTAINED A LOW BACK INJURY AUGUST 30, 1966 WHICH,
AFTER APPEAL TO THE CIRCUIT COURT, WAS CLOSED BY AN AWARD OF
25 PERCENT OF AN ARM BY SEPARATION,

DR. JAMES R, DEGGE, IN HIS LETTER OF NOVEMBER 27, 1972,
STATES THAT CLAIMANT'S GENERAL CONDITION HAS WORSENED, PARTICU~
LARLY WITH REFERENCE TO HIS BACK SYMPTOMS, THIS WAS SUFFICIENT
TO GIVE THE HEARING OFFICER JURISDICTION TO HEAR THE AGGRAVATION
CLAIM, THE HEARING OFFICER DID ALLOW AN ADDITIONAL 30 DAYS FOR
CLARIFICATION AND FURTHER MEDICAL EVIDENCE, THE DOCTOR, HIMSELF,
TESTIFIED AT THE HEARING AND HIS TESTIMONY NOT ONLY SUSTAINED THE
JURISDICTIONAL BASIS BUT ALSO THE CLAIM FOR AGGRAVATION,

UF’ON REVIEW OF THE ENTIRE RECORD, THE BOARD IS UNABL.E TO
DETERMINE WHETHER OR NOT THE TRANSCRIPT OF THE PREVIOUS HEARING
WAS ACTUALLY OFFERED IN EVIDENCE, THE BOARD THEREFORE 1S UNABLE
TO DETERMINE WHETHER OR NOT THE TRANSCRIPT WAS REFUSED ADMISSION,
THE HEARING OFFICER, ON PAGE 12, REFERS TO THE PREVIOUS ORDERS OF
THE BOARD IN THIS MATTER,

AF'TER DE NOVO REVIEW OF THE ENTIRE RECORD, THE BOARD CONCURS
WITH THE FINDING AND ORDER OF THE HEARING OFFICER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 13, 1973 IS
AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,
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WCB CASE NO, 73—1354 MARCH 4, 1974

RALPH O' DELL, CLAIMANT

RASK, HEFFERIN AND CARTER, CLAIMANT'S ATTYS,
COSGRAVE AND KESTER, DEFENSE ATTORNEYS
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLLOAN,

THIS lSw“AN AGGRAVATION CLAI MA, CLAIMANT SEEKS PERMANENT -
TOTAL DISABILITY,

CLAIMANT, A 65 YEAR OLD DEAF MUTE, WAS IN AN AUTOMOBILE
ACCIDENT SEPTEMBER 30, 1969, RECEIVED A FRACTURED ANKLE, ROTATOR
CUFF INJURY TO THE RIGHT SHOULDER AND FRACTURE OF THE RIGHT WRIST,
THE CLAIM WAS ULTIMATELY CLOSED WITH AN AWARD OF 58 DEGREES FOR
PARTIAL LOSS OF RIGHT ARM, 74 DEGREES PARTIAL 1L.OSS OF LEFT FOOT
AND 20 DEGREES UNSCHEDULED DISABILITY FOR THE SHOULDER,

ON THIS AGGRAVATION CLAIM THE HEARING OFFICER INCREASED THE
AWARD FOR PARTIAL LOSS OF LEFT FOOT TO 115 DEGREES, BEING AN
INCREASE OF 41 DEGREES, THE HEARING OFFICER FOUND THAT THE OTHER
AREAS OF INJURY WERE NOT WORSENED AND DENIED PERMANENT TOTAL
DISABILITY,

REPORTS FROM TWO ORTHOPEDISTS ARE IN THE RECORD, THE EXAMIN=
ING ORTHOPEDIST EXAMINED THE CLAIMANT BOTH AT THE TIME OF THE
ORIGINAL CLAIM CLOSURE AND AT THE TIME OF THIS AGGRAVATION, HE
FOUND NO WORSENING OR CHANGE IN THE RIGHT WRIST AND THE RIGHT
SHOULDER, HE RECOMMENDED A DISABILITY INCREASE ON THIS AGGRAVA-
TION IN THE LEFT FOOT AND LEG, IT IS NOTED THE EXAMINING ORTHOPEDIST
STATES THAT IT IS AMAZING THAT THE CLAIMANT HAD SUCH A STEADY WORK
RECORD IN THE PAST WHICH WAS APPARENTLY LARGELY BECAUSE OF AN
UNDERSTANDING EMPLOYER, -

THE ATTENDING ORTHOPEDIST REPORTS, REGARDING THE AGGRAVATION,
A CHANGE ESPECIALLY TO HIS RIGHT WRIST AND LEFT ANKLE, THE TREATING
PHYSICIAN ALSO REPORTED IN 1970 THAT THE SHOULDER CONDITION WAS
GOOD, BUT IN 1973 THAT THE INTERNAL ROTATION WAS MARKEDLY LIMITED,
HE CONCLUDES THAT THE CLAIMANT IS NOW PERMANENTLY TOTALLY DIS—
ABLED,

BASED ON THE OBJECTIVE FINDINGS OF THE TREATING PHYSICIAN
AND THE TESTIMONY OF THE CLLAIMANT, THE BOARD FINDS THAT THE USE
OF THE SHOULDER AND ARM IS NOW MORE LIMITED, THE CREDIBILITY OF
THE CLAIMANT IS GOOD, THE CASE OF MANSFIELD VS, CAPLENER, 95
OR ADV SH 1018, STATES "' THE COMBINATION OF ALL THE PHYSICAL
INJURIES AND HIS BASIC MENTAL INADEQUACIES PERMANENTLY INCAPACI-~
TATE CLAIMANT FROM REGULARLY PERFORMING ANY WORK AT A GAINFUL
AND SUITABLE OCCUPATION, v THIS CASE APPEARS TO BE PARTICULARLY
IN POINT REGARDING THIS CLAIMANT,

THE BOARD FINDS THE CLAIMANT TO BE PERMANENTLY TOTALLY
DISABLED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 27, 1973
IS REVERSED,
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CLAIMANT IS AWARDED PERMANENT TOTAL DISABILITY AS OF THE
DATE OF THIS ORDER,

COUNSEL. FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF
THE INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID
AWARD, WHICH WHEN COMBINED WITH FEES RECEIVED UNDER THE ORDER
OF THE HEARING OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 73—709 MARCH 4, 1974

MILTON PENTECOST, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT
CROSS—~APPEAL BY SAIF)

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THIS IS A DENIED AGGRAVATION CLAIM, THE HEARING OFFICER
FOUND AN AGGRAVATION AND AWARDED THE CLAIMANT AN ADDITIONAL
10 PERCENT FOR UNSCHEDULED BACK DISABILITY, THE CLAIMANT REQUESTS
BOARD REVIEW SEEKING PERMANENT TOTAL DISABILITY, THE STATE
ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW FOR THE REASON
THAT THERE. HAS BEEN NO AGGRAVATION OF CLAIMANT' S CONDITION RESULT-
ING FROM HIS INJURY,

CLAIMANT. A 56 YEAR OLD ROAD MAINTENANCE LABORER, RECEIVED
A LOW BACK INJURY SEPTEMBER 25, 1967 WHEN A TRUCK BACKED INTO HIM,
HE HAD SEVERE PREEXISTING DEGENERATIVE ARTHRITIS, THE CLAIM WAS
CLOSED WITH AN AWARD OF 60 PERCENT UNSCHEDULED DISABILITY, THE
AWARD WAS AFFIRMED BY THE CIRCUIT COURT, CLAIMANT HAS NOT WORKED
SINCE THE ACCIDENT OF 1967, CLAIMANT'S OBESITY AND POOR MOTIVATION
AND LACK OF ATTEMPTS AT VOCATIONAL REHABILITATION ARE EVIDENT,

THE MEDICAL EVIDENCE IN THE RECORD PERSUADES THE BOARD THAT
CLAIMANT".S CONDITION HAS WORSENED AND AGGRAVATED SINCE THE LAST
AWARD, THE CLAIMANT HAS SEVERE DEGENERATIVE ARTHRITIS INVOLVING
THE LUMBAR SPINE WHICH APPARENTLY WAS DORMANT PRIOR TO THE
INDUSTRIAL ACCIDENT, THE INDUSTRIALL ACCIDENT EXACERBATED THE
PREEXISTING ARTHRITIC CONDITION AND THE BOARD FINDS THAT THE
CLAIMANT NOW 15 PERMANENTLY TOTALLY DISABLED, THE MEDICAL
EVIDENCE CL.EARLY TIES THE DISABILITY TO THE INDUSTRIAL ACCIDENT
OF SEPTEMBER 25, 1967,

ORDER

THE ORDER OF THE HEARING OFFICER 1S MODIFIED, CLAIMANT 1S
HEREBY AWARDED PERMANENT TOTAL DISABILITY EFFECTIVE THE DATE
OF THIS ORDER,

IN ALL OTHER RESPECTS THE ORDER OF THE HEARING OFFICER DATED
SEPTEMBER 24, 1973 IS AFFIRMED,

COUNSEL FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF THE
INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID AWARD,
WHICH WHEN COMBINED WITH FEES RECEIVED UNDER THE ORDER OF THE
HEARING OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,
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WCB CASE NO, 72-3017 MARCH 4, 1974

JIMMY MASSINGALE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT>S ATTYS,

. DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A HEARING OFFICER'S ORDER GRANTING CLAIMANT AN AWARD OF PERMANENT
TOTAL DISABILITY,

ON JULY 11, 1967, CLAIMANT, A THEN 21 YEAR OLD LOGGER, SUFFERED
A COMPENSABLE INJURY TO HIS LLOW BACK, IN EARLY 1968 THE CLAIM WAS
CLOSED WITH AN AWARD OF 32 DEGREES OR 10 PERCENT OF THE MAXIMUM
FOR UNSCHEDUL.ED PERMANENT PARTIAL DISABILITY AND HE RETURNED TO
" WORK BUT HAD INCREASING DIFFICULTY,

ON FEBRUARY 2, 1972 CLAIMANT FILED A CLAIM OF AGGRAVATION WHICH
WAS EVENTUALLY ACCEPTED BY STIPULATION, PURSUANT THERETO, THE
CLAIMANT RECEIVED COMPENSATION AND MEDICAL TREATMENT,

'N OCTOBER, 1972, DR, R, F, ANDERSON EXAMINED CLAIMANT FOR
THE STATE ACCIDENT INSURANCE FUND, HE THOUGHT NO FURTHER TREAT-—~
MENT WAS INDICATED AND THAT CLAIMANT'S CONDITION HAD STABLILIZED,
DR, A, G, DENKER, CLAIMANT' S TREATING PHYSICIAN, WAS STILL TREATING
CLAIMANT FOR THE INJURY, HE REPORTED THAT CLAIMANT NEEDED VOCATIONAL
REHABILITATION AND THAT HE DID NOT CONSIDER HIM MEDICALLY STATIONARY,
NEVERTHELESS, THE STATE ACCIDENT INSURANCE FUND SUBMITTED THE CLAIM
FOR CLOSURE AND THE EVALUATION DIVISION ISSUED A SECOND DETERMINA-
TION ORDER ON OCTOBER 31, 1972 TERMINATING TIME LOSS ON OCTOBER )
19, 1972 AND GRANTING ANOTHER 32 DEGREES FOR UNSCHEDULED DISABILITY,

ON NOVEMBER 6, 1972 CLAIMANT REQUESTED A HEARING SEEKING
COMPENSATION FOR TEMPORARY TOTAL DISABILITY OR PERMANENT TOTAL
DISABILITY, AT THE HEARING THE REQUEST FOR TEMPORARY TOTAL DIS-
ABILITY WAS WITHDRAWN BY CLAIMANT' S COUNSEL AND EVIDENCE DIRECTED
TO ESTABLISHING THAT CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED
WAS PRESENTED, <

THE EVIDENCE ESTABLISHED THAT = (1) CLAIMANT IS NOW A 26
YEAR OLD MARRIED MAN WITH THREE CHILDREN -~ (2) THAT, BEING
ILLITERATE, HE HAD ALWAYS WORKED AT UNSKILLED MANUAL LABOR -
(3) THAT HIS PERSISTING PHYSICAL DIFFICULTIES PREVENT HIS RETURN
TO THAT TYPE OF EMPLOYMENT AND, (4) THAT HE NEEDS VOCATIONAL.
REHABILITATION AND COUNSELING WITHOUT WHICH HE IS UNEMPLOYABLE,

THE HEARING OFFICER, ALTHOUGH QUESTIONING WHETHER CLAIMANT
WAS MEDICALLY STATIONARY, CONCLUDED IT WAS NOT HIS FUNCTION TO
SECOND GUESS CLAIMANT' S COUNSEL AND THEREFORE GRANTED CLAIMANT
AN AWARD OF PERMANENT TOTAL DISABILITY,

A FUNDAMENTAL PURPOSE OF THE WORKMEN'S COMPENSATION LAW
IS TO RESTORE THE INJURED WORKMAN TO A CONDITION OF SELF SUPPORT
AND MAINTENANCE AS AN ABLE-BODIED WORKMAN,

THE BO ARD WILL NOT LIGHTLY CONCLUDE A WORKMAN'S CLAIM
SHOULD BE CLOSED AND EFFORTS AT RESTORATION ABANDONED WHEN
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THE ALTERNATIVE TO SUCH EFFORTS 1S THE CONCLUSION THAT HE WILL
NEVER AGAIN FUNCTION AS A SELF SUPPORTING, ABLE-~BODIED WORKMAN,

THE BOARD AGREES COMPLETELY WITH JUDGE TANZER'S RECENT OBSERVATION
IN HIS DISSENT TO GUTIERREZ V, REDMAN INDUSTRIES, =--OR ADV SH--~,

~=—OR APP ~~ (FEBRUARY 19, 1974) WHEREIN HE STATED -

"1 . . « A PENSION FOR A MAN WHO IS NOT YET OLD IS NO
BLESSING FOR HIM, THE SOCIAL EFFECT IS TO COMPOUND
THE DEBILITATION AND IT IS TO BE AVOIDED IF THERE IS ANY
SIGNIFICANT POSSIBILITY THAT THE CLAIMANT CAN RETURN

TO REGULAR EMPLOYMENT, ' '
THERE APPEARS TO BE SUCH A POSSIBILITY HERE,

WEe concLUDE, AS DID THE HEARING OFFICER, THAT DR, DENKER
(AND THE DIVISION OF VOCATIONAL REHABILITATION AS WELL) SHOULD BE
ALLOWED FURTHER TO MAKE A CONCERTED EFFORT TOWARD RETURNING THIS
WORKMAN TO A CONDITION OF SELF SUPPORT AND MAINTENANCE AS AN
ABLE~BODIED WORKMAN, ’ .

TO THAT END, THE ORDER OF THE HE ARING OFFICER DATED MAY 18,
1973 AND THE SECOND DETERMINATION ORDER DATED OCTOBER 31, 1972
SHOUL.D BE SET ASIDE AND THE CLAIM REOPENED FROM OCTOBER 19, 1972
UNTIL CLOSURE IS AGAIN INDICATED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MAY 18, 1973 AND THE
SECOND DETERMINATION ORDER DATED OCTORBRER 31, 1972 ARE HEREBY
SET ASIDE,

THE CLAIMANT'S CLAIM IS HEREBY REOPENED AS OF OCTOBER 19 N
1972 FOR PAYMENT OF TEMPORARY DISABILITY COMPENSATION AND
FURTHER MEDICAL CARE AS RECOMMENDED BY CLAIMANT'S TREATING
PHYSICIAN, UNTIL THE CLAIM IS AGAIN CLOSED PURSUANT TO ORS 656,268,
THE STATE ACCIDENT INSURANCE FUND MAY OFFSET AGAINST THE LIABILITY
IMPOSED HEREBY, PAYMENTS OF PERMANENT PARTIAL DISABILITY AND
PERMANENT TOTAIL DISABILITY PAID PURSUANT TO THE SECOND DETERMINATION

ORDER AND THE HE ARING OFFICER'S ORDER,

IT 1S HEREBY FURTHER ORDERED THAT THE DISABILITY PREVENTION
DIVISION OF THE WORKMEN'-S COMPENSATION BOARD ASSIST AND COOPERATE
FORTHWITH IN CLAIMANT' S VOCATIONAL REHABILITATION EFFORTS,

lT 1S HEREBY FINALLY ORDERED THAT CLAIMANT'S ATTORNEY,
Jo DAVID KRYGER, RECEIVE 25 PERCENT OF THE TEMPORARY DISABILITY

BENEFITS, AS THEY ARE PAID PURSUANT TO THIS ORDER, TO A MAXIMUM
OF FIFTEEN HUNDRED DOLLARS, AS A REASONABLE ATTORNEY'S FEE,
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WCB CASE NO, 72-2572 MARCH 4, 1974

JOY THROOP, CLLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THIS 1S A DENIED AGGRAVATION CLAIM, THE HEARING OFFICER
AFFIRMED THE DENIAL AND THE CLAIMANT REQUESTS BOARD REVIEW,

A COMPLETE REVIEW OF ALL OF THE MEDICAL EVIDENCE PERSUADES
THE BOARD THAT NO AGGRAVATION HAS BEEN PROVED, CLLAIMANT SLIPPED
AND FELL ON FEBRUARY 27, 1970 RECEIVING A LUMBOSACRAL STRAIN,
THE ATTENDING INTERNIST, DR, SNOW, RELEASED HER FOR WORK ON
APRIL 7, 1970, SHE HAD FURTHER PROBLEMS AND ORTHOPEDIST,
DR, ANDERSON, EXAMINED AND RELEASED HER FOR WORK ON JUNE 10, 1970,
DR, ANDERSON REEXAMINED HER ON JUtY 10, 1970, ADVISING THE
CONDITION WAS STABLE, ON MARCH 16, 1971, DR, ANDERSON AGAIN
EXAMINED HER STATING SHE COULD TOUCH THE FLOOR, THAT SHE HAD A
MODERATELY SEVERE DEGREE OF PERSISTENT COCCYDYNIA, PRESCRIBED AN
INVALID RING AND TWO OR THREE INJECTIONS AND SPECIFICALLY STATED
TIME LOSS WAS NOT INVOLVED,

DR. ANDERSON'" S REPORT OF AUGUST 21 s 1972 AGAIN STATED NO
AGGRAVATION AND FURTHER THAT IN HIS OPINION CHIROPRACTIC TREATMENTS
WOULD NOT HELP, AGAIN ON SEPTEMBER 14, 1973, DR, ANDERSON REPORTS

THAT CLAIMANT">S COMPLAINTS ARE SUBJECTIVE, THAT SHE 1S WORKING
IN A HOME IN DOMESTIC CARE OF A FAMILY OF THREE, THERE ARE NO
MUSCLE SPASMS AND NO WORSENING OF THE CONDITION,

DR. WARNER, A CHIROPRACTOR, REQUESTED AUTHORIZATION FOR
CHIROPRACTIC CARE AND TREATMENT, DR, WARNER'S LETTERS OF
JuLy 10, 1972, JANUARY 24, 1973 AND SEPTEMBER 22, 1972 DO NOT
ESTABLISH A CLAIM FOR AGGRAVATION,

DR. WARNER' S TESTIMONY AT THE HEARING INDICATES A WORSENING
BUT THIS IS BASED ON COMPARISON OF DR, ANDERSON'S REPORTS WITH THE
FINDINGS OF THE CHIROPRACTOR,

DR, ANDERSON WAS A TREATING DOCTOR IN 1970, IS AN ORTHOPEDIC
SPECIALIST AND HAS TREATED OR EXAMINED THIS PATIENT IN 1970, 1971
AND 1973, THE WEIGHT OF HIS FINDINGS HAVING PERSONALLY TREATED
AND OBSERVED THE CLAIMANT FROM SHORTLY AFTER THE INJURY TO DATE,
AND THE FACT THAT HE IS A SPECIALIST IN THIS FIELD, PERSUADES THE
BOARD THAT NO WORSENING OR AGGRAVATION HAS BEEN PROVED,

Tue REFEREE"'S INADVERTENT USE OF THE TERM ' 'COMPENSABLE
AGGRAVATION'Y 1S IMMATERIAL,

ORDER

THE ORDER OF THE HEARING OFFICER DATED OCTOBER 2, 1973 IS
AFFIRMED,
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WCB CASE NO, 73—-1028 MARCH 4, 1974

'GERALD MCELRQOY, CLAIMANT
F, P. STAGER, CLAIMANT'S ATTY,
DEPT, 'OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

'REVI'EWED BY COMMISSIONERS WILSON AND MOORE,

THE ISSUE INVOLVED IS THE EXTENT OF PERMANENT DISABILITY ON
CLOSING OF THIS AGGRAVATION CLAIM,

CLAIMANT, A 31 YEAR OLD LLABORER, RECEIVED A BACK INJURY
MARCH 27, 1968, AFTER EXTENSIVE CONSERVATIVE TREATMENT SURGERY
ON THE BACK WAS PERFORMED AND THE CASE WAS CLOSED BY JUDGMENT
‘ORDER OF THE CIRCUIT COURT AWARDING CLAIMANT A TOTAL OF 45 PERCENT
(144 DEGREES), CLAIMANT FILED A CLAIM FOR AGGRAVATION (DEFENDANT'S
EXHIBIT 30) WHICH WAS ACCEPTED BY THE STATE ACCIDENT INSURANCE
FUND AND FURTHER BACK SURGERY WAS PERFORMED BY DR, KIMBERLEY,
THE AGGRAVATION CLAIM WAS CLOSED BY DETERMINATION ORDER AWARDING
AN ADDITIONAL S5 PERCENT UNSCHEDULED LOW BACK DISABILITY, MAKING A
TOTAL OF 50 PERCENT OR 160 DEGREES, THE HEARING OFFICER INCREASED
THIS AWARD TO A TOTAL OF 240 DEGREES FOR UNSCHEDULED LOW BACK
DISABILITY, i

A’FTER THE SURGERY PERFORMED BY DR, KIMBERLEY, DR, KIMBERLEY
REPORTS THAT SUBJECTIVELY THE CLAIMANT IS GREATLY IMPROVED, THE
BOARD CONCLUDES AND FINDS THAT CLAIMANT' S CONDITION HAS IMPROVED
AND NOT WORSENED SINCE THE LAST AWARD CR ARRANGEMENT WAS MADE
BY THE STIPULATED CIRCUIT COURT JUDGMENT AWARDING 144 DEGREES,

T'HE BOARD THEREFORE FINDS THAT CLAIMANT 1S ENTITLED TO A
TOTAL AWARD OF 144 DEGREES FOR UNSCHEDULED LOW BACK PERMANENT
PARTIAL DISABILITY, THE ORDER 'OF THE HEARING OFFICER AWARDING A
TOTAL OF 240 DEGREES AND THE SECOND DETERMINATION ORDER AWARDING
A TOTAL OF 160 DEGREES IS MODIFIED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED JUNE 29, 1973 1S
REVERSED, THE SECOND DETERMINATION ORDER DATED MARCH 28, 1973
IS MODIFIED, THE AWARD OF PERMANENT PARTIAL DISABILITY OF AN
ADDITIONAL FIVE PERCENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR
UNSCHEDULED LLOW BACK DISABILITY EQUAL TO 160 DEGREES AND THE
ORDER IN SAID SECOND DETERMINATION FOR PAYMENT OF EIGHT HUNDRED
EIGHTY DOLLARS FOR PERMANENT PARTIAL DISABILITY PAYMENT IS
REVERSED, IN ALL OTHER RESPECTS THE SECOND DETERMINATION ORDER
1S AFFIRMED,

THE AWARD OF 144 DEGREES MADE BY STIPULATION AND ORDER OF
THE CIRCUIT COURT IS REINSTATED,

-151 -



WCB CASE NO, 73-363 MARCH 4, 1974

KENNETH O' CONNELL, CLAIMANT
BURTON FALLGREN, CLAIMANT'S ATTY,
GERALD KNAPP, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE IS WHETHER OR NOT CLAIMANT' S INJURIES AROSE OUT
OF AND IN THE SCOPE OF HIS EMPLOYMENT,

CL.AIMANT, A 33 YEAR OLD ADMINISTRATOR OF A NURSING HOME IN
ST, HELENS, TOOK SOME PERSONAL BELONGINGS OF PATIENTS WHO HAD
BEEN TRANSFERRED TO A SEASIDE NURSING HOME, CLAIMANT TOOK HIS
GIRILLFRIEND, NOW HIS WIFE, WITH HIM AND LEFT AT EIGHT THIRTY A, M,
FOR SEASIDE, HE DELIVERED THE PERSONAL BELONGINGS AND SPENT
ABOUT AN HOUR AT THE SEASIDE NURSING HOME, HE THEN WENT FOR A
WALK ON THE BEACH AND IN THE AFTERNOON WENT TO SEE A FRIEND IN THE
CONSTRUCTION BUSINESS, CLAIMANT TESTIFIED HE WAS EXPLORING CON-~
STRUCTION COSTS FOR POSSIBLE EXPANSION OF THE ST, HELENS NURSING
HOME, HI1S EMPLOYER TESTIFIED THAT HE HAD SPECIFICALLY TOLD
CLAIMANT THAT THE EMPLOYER HAD NO FURTHER INTEREST IN EXPANDING
THE ST, HELENS NURSING HOME, CLLAIMANT, ENROUTE TO ST, HELENS,
AT TWO A, M,, AFTER CONSUMPTION OF CONSIDERABLE ALCOHOL, RAN INTO
THE BACK END OF A TRUCK STOPPED AT A WEIGH STATION,

THE HEARING OFFICER FOUND THE CLAIMANT NOT CREDIBLE,
THE BOARD CONCURS WITH THE FINDINGS OF THE HEARING OFFICER
THAT THE ENTIRE TRIP WAS A PERSONAL TRIP WITH ONLY INCIDENTAL

BUSINESS MOTIVES,

THE BOARD AFFIRMS THE FINDINGS AND ORDER OF THE HEARING
OFFICER AND ADOPTS HIS OPINION,

ORDER
THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 21, 1973
IS AFFIRMED,
WCB CASE NO, 73—-315 MARCH 5, 1974

BILLY R, SMEDLEY, CLAIMANT
BERNAU AND WILSON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE ISSUE IS THE EXTENT OF PERMANENT DISABILITY, THE
DETERMINATION ORDER AWARDED TEMPORARY DISABILITY ONLY AND NO
PERMANENT DISABILITY, THE HEARING OFFICER AWARDED 32 DEGREES
UNSCHEDULED PERMANENT PARTI!IAL DISABILITY, THE CLAI MANT APPEALS
REQUESTING PERMANENT TOTAL DISABILITY,
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CL.AIMANT, A 49 YEAR OLD MILLWORKER, WAS INJURED MARCH 22,
1972 WHEN SOME LUMBER FELL OFF A STACK HITTING HIS SHOULDER,
HE WENT TO A DOCTOR FIVE DAYS LATER, HE WAS TREATED AND EXAMINED
BY SEVERAL DOCTORS INCLUDING ORTHOPEDIC AND NEUROLOGY SPECIALISTS,
CLAIMANT RECEIVED CONSERVATIVE TREATMENT, ALL OF THE DOCTORS
FOUND LITTLE IN THE WAY OF OBJECTIVE FINDINGS, CLAIMANT WAS
HOSPITALIZED AFTER AN INCIDENT OF CHEST PAINS WHILE HE WAS DANCING,
HE WAS HOSPITALIZED FOR ABOUT ONE WEEK IN CANYONVILLE AND THEN
TRANSFERRED TO SACRET HEART HOSPITAL IN EUGENE WHERE HE REMAINED
FOR ABOUT ONE WEEK,

A REVIEW OF ALL THE MEDICAL EVIDENCE IN THE RECORD COVERING
THE PERIOD FROM THE DATE OF ACCIDENT, MARCH 22, 1972 UP TO
NOVEMBER 17, 1972, DURING WHICH CLAIMANT WAS TREATED AND EXAMINED
BY SEVERAL DOCTORS INCLUDING AN ORTHOPEDIST AND A NEUROLOGIST
AND WAS HOSPITALIZED IN TWO DIFFERENT HOSPITALS, FINDS NOTHING
IN THE RECORD FOR THIS EIGHT MONTH PERIOD THAT EVEN MENTIONS
OBJECTIVE FINDINGS OR A LUMP ON THE CHEST, MUCH LESS A RUPTURED
RIGHT PECTORALIS MAJOR MUSCLE, DR, JACK A, BRIDGES, A VETERANS
ADMINISTRATION DOCTOR, EXAMINED CLAIMANT ON NOVEMBER 17, 1972,
DIAGNOSING RUPTURED RIGHT PECTORALIS MAJOR MUSCLE, CHRONIC CERVICAL
SPRAIN AND CAPSULITIS OR TENDONITIS OF BOTH SHOULDERS, DR, BRIDGES,
IN HIS TESTIMONY AT THE HEARING, STATED THE RUPTURED MUSCLE WAS
PERFECTLY OBVIOUS EVEN TO A LAYMAN, HE STATED THAT THERE WAS A
BIG LUMP ON THE CHEST WHICH WAS EASILY SEEN AND ANYONE COULD FIND
IT AND FURTHER, THAT THIS MUSCLE DOESN'T RUPTURE EASILY AND THAT
IT TAKES A TREMENDOUS AMOUNT OF FORCE TO RUPTURE THIS MUSCLE,

IT IS INTERESTING TO NOTE THAT THE ORIGINAL REPORT OF THE
ACCIDENT SIGNED BY THE CLAIMANT DESCRIBED THE ACCIDENT AS ! 7| wAS
STICKING LUMBER WHEN A COUPLE OF PIECES OF LUMBER FELL OFF AND
HIT ME ON THE RIGHT SHOULDER,'! THE INITIAL TREATING DOCTOR REPORTS
WORKMAN' S STATEMENT OF CAUSE OF INJURY OR ILLNESS As '’ , .,

LUMBER STICKER AND WAS STICKING LUMBER WHEN A COUPLE OF PIECES OF

LUMBER FELL OFF AND HIT HIM ON THE RIGHT SHOULDER, ' !

ON DE NOVO REVIEW OF THE ENTIRE RECORD AND ESPECIALLY THE
MEDICAL EVIDENCE IN THE RECORD, THE BOARD REVERSES THE HEARING
OFFICER'S AWARD OF 32 DEGREES AND REINSTATES THE DETERMINATION
ORDER AWARDING TEMPORARY DISABILITY ONLY AND MAKING NO AWARD OF
PERMANENT PARTIAL DISABILITY ON THE GROUNDS THAT THE FINDINGS OF
DR, BRIDGES SOME EIGHT MONTHS AFTER THE ACCIDENT WAS NOT CAUSED
BY THE INDUSTRIAL ACCIDENT,

THE BOARD CONCURS WITH THE FINDING OF THE HEARING OFFICER THAT
THERE WERE ONLY MINIMAL OBJECTIVE FINDINGS OF ANY KIND WHICH WERE
CONNECTED TO THE ACCIDENT, THE HE ARING OFFICER ALSO COMMENTED AS TO
THE POOR CREDIBILITY OF THE CLAIMANT, '

ORDER
THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 5, 1973 IS
REVERSED,
THE DETERMINATION ORDER DATED DECEMBER 1, 1972 AWARDING
TEMPORARY TOTAL DISABILITY TO SEPTEMBER 26, 192972 AND MAKING NO

AWARD OF PERMANENT PARTIAL DISABILITY 1S HEREBY REINSTATED,
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WCB CASE'NO, 73—2052 MARCH 5, 1974

LIONEL BURKHALTER, CLAIMANT
WAYNE HARRIS, CLAIMANT'S ATTY,
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW OF THIS DENIED AGGRAVATION
CLAIM,

CLAIMANT SUSTAINED A BACK STRAIN NOVEMBER 10, 1971, HE
CONSULTED A CHIROPRACTOR ON ONE OCCASION AND HAD NO LOST TIME
FROM WORK, ON APRIL 1, 1973 CLAIMANT WAS FIRED BY THE EMPLOYER

AND WENT INTO BUSINESS FOR HIMSELF AS A SCRAP METAL DEALER DOING
CONSIDERABLY HEAVIER WORK, CLAIMANT RECEIVED NO MEDICAL CARE
BETWEEN NOVEMBER, 1971 AND MAY, 1973, THE SAME CHIROPRACTOR
REPORTS "' THIS IS A REACCURANCE (SIC) OF THE ACCIDENT"''!, THERE
IS NO FURTHER MEDICAL INFORMATION IN THE RECORD TO SUPPORT A
CLAIM FOR AGGRAVATION,

ORDER

THE ORDER OF THE HEARING OFFICER DATED OCTOBER 22, 1973 IS
AFFIRMED,

WCB CASE NO, 72—3477 MARCH 5, 1974

CARL FREDRICKSON, DECEASED
ROBERT E, JONES, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THIS IS A FATAL HEART CASE, THE ISSUE IS WHETHER OR NOT THE
DEATH AROSE OUT OF AND IN THE COURSE OF EMPLLOYMENT, THE STATE
ACCIDENT INSURANCE FUND DENIED THE CLAIM AND THE HEARING OFFICER
FOUND THE CLAIM COMPENSABLE, THE STATE ACCIDENT INSURANCE FUND
APPEALS,

THE DECEDENT, A 63 YEAR OLD TIMBER FALLER, WORKED FROM 8 A, M,
TO 12 NOON ON SEPTEMBER 14, 1972, FALLING AND LIMBING TREES USING
A REGULAR POWER SAW, A CATSKINNER LEFT THE DECEDENT AT 12 NOON
AND WAS DUE BACK TO PICK UP ANOTHER LOAD SHORTLY AFTER LLUNCH, THE
CATSKINNER AT THE LANDING HEARD A POWER SAW START SOMETIME BETWEEN
TWELVE THIRTY AND ONE THIRTY P, M, , PROBABLY ABOUT ONE P, M, AND
PRESUMED THIS TO BE THE DECEDENT COMMENCING WORK AFTER LUNCH,
THE CATSKINNER ARRIVED BACK FOR THE NEXT LOAD AT TWO P, M, AND
FOUND THE DECEDENT LYING ACROSS A STUMP, ONE TREE HAD BEEN FELLED
AND WAS PARTIALLY LIMBED, THE DAY WAS A WARM SUMMER DAY,
APPROXIMATEL Y 80 DEGREES,
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THE MEDICAL EVIDENCE SHOWS THAT DEATH WAS DUE TO AN ARRYTHMIA,
THE AUTOPSY SHOWED A PREEXISTING HEART CONDITION, THE INTERNIST
WHO RECEIVED THE DECEDENT AT THE HOSPITAL FOUND HIM TO BE DEAD ON
ARRIVAL AND FOUND THE SKIN TEMPERATURE TO BE EXTREMELY HOT, THIS
INTERNIST, AFTER REVIEWING THE AUTOPSY, CONCLUDED THAT THE WORK
ACTIVITY WAS A MATERIAL CONTRIBUTING FACTOR TO THE DEATH, THE
COMBINATION OF A HOT DAY, THE EXTREMELY HOT TEMPERATURE OF
DECEDENT'S SKIN WHEN FIRST EXAMINED AT THE HOSPITAL AND THE 80 DEGREES
HEAT ON THIS PARTICULAR SUMMER DAY WAS THE BASIS OF THIS DOCTOR'S
OPINION,

DR. GRISWOLD DID NOT RELATE THE DEATH TO THE WORK ACTIVITY
BUT BASED HIS OPINION ON THE ASSUMPTION THAT IT DID NOT OCCUR
WITHIN A PERIOD OF FIVE MINUTES TO FIFTEEN MINUTES AFTER PHYSICAL
ACTIVITY, NEITHER THE EXACT TIME OF DECEDENT"S DEATH NOR THE
EXACT TIME THE DECEDENT CEASED STRENUOUS PHYSICAL ACTIVITY IS
KNOWN,

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDING AND
ORDER OF THE HEARING OFFICER AND ADOPTS HIS OPINION,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 7, 1973 IS
AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 71—2389=E MARCH 5, 1974

LUDWIG KRUGEN, CLAIMANT

RICHARDSON AND MURPHY, CLAIMANT' S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISS IONERS WILSON AND MOORE,

EMPLOYER REQUE STS BOARD REVIEW OF A HEARING OFFICER'S ORDER
AFFIRMING A DETERMINATION ORDER DATED NOVEMBER 6, 1970, AWARDING
CLAIMANT PERMANENT TOTAL DISABILITY,

CL.AI MANT WAS A 61 YEAR OLD WELDER AT BEALL PIPE AND TANK
COMPANY WHEN HE INJURED HIS LLOW BACK ON JULY 18, 1969, HE HAD
INTENDED TO VOLUNTARILY RETIRE WHEN HE REACHED AGE 62 IN NOVEMBER,
1970, INSTEAD OF VOLUNTARILY RETIRING THEN, THE WORKMEN' s
COMPENSATION BOARD RULED, ON NOVEMBER 6, 1970, THAT HE WAS
PERMANENTLY AND TOTALLY DISABLED, HE HAS NOT WORKED SINCE,

ELEVEN MONTHS AFTER THE ISSUANCE OF THAT DETERMINATION ORDER,
THE EMPLOYER REQUESTED A HEARING OBJECTING TO THE AWARD OF
PERMANENT TOTAL DISABILITY, HOWEVER, AS A RESULT THE EMPLOYER
REQUESTED POSTPONEMENTS AND THE HEARING WAS NOT CONVENED UNTIL
MAY, 1973,
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THE EMPLOYER ATTEMPTED TO SHOW THAT CLAIMANT RETAINED AT
LEAST A MINIMAL RESIDUAL EARNING CAPACITY AND THAT, THIS BEING
SO, THE CLAIMANT HAD A POSITIVE DUTY TO ATTEMPT RETURN TO WORK,

THE EMPLOYER THEN POINTED TO THE LACK OF SUCH EFFORTS AND
ARGUED, RELYING ON DEATON V, SAIF, 97 OR ADV SH 126 (1973) THAT
THE CLAIMANT' S LACK OF MOTIVATION PRECLUDED THE GRANTING OF AN
AWARD OF PERMANENT TOTAL DISABILITY, :

THE EVIDENCE ESTABIL.ISHES THAT CLAIMANT" S PHYSICAL IMPAIRMENTS
ARE SUBSTANTIAL, EVEN DISREGARDING THE CLAIMANT'S AGE IT IS
QUESTIONABLE THAT ANY EMPLOYER WITH KNOWLEDGE OF HIS LIMITATIONS
WOULD HIRE HIM FOR ANY KIND OF WORK AND, WITH RESPECT TO THE CONCEPT
OF EARNING CAPACITY, THE TOTAL INABILITY TO GAIN EMPLOYMENT IS JUST
AS TOTALLY DISABLING AS THE INABILITY TO HOLD EMPLOYMENT,

lN ITS ATTACK ON CLAIMANT'S MOTIVATION THE EMPLOYER HAS
IGNORED THE NATURAL EFFECT OF THE 1970 PERMANENT TOTAL DISABILITY
RULING AND ASCRIBES THE LACK OF EFFORT TO CLAIMANT'S EARLY
RETIREMENT DECISION, WE DISAGREE,

WE THINK THE HEARING OFFICER CORRECTLY ANALYZED THIS ELEMENT
OF THE CASE, WE ARE AL SO IN AGREEMENT WITH HIS ANALYSIS OF THE
OTHER ISSUES AS WELL, AND THEREFORE CONCLUDE HIS OPINION AND
ORDER SHOULD BE AFFIRMED, )

ORDER

THE ORDER OF THE HEARING OFFICER DATED JULY 27, 1973 IS
AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 73—1330 MARCH 5, 1974

LEE F. YOAST, CLAIMANT

DON SWINK, CLAIMANT'S ATTY,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTY,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE ISSUE IS THE EXTENT OF PERMANENT PARTIAL DISABILITY, THE
DETERMINATION ORDER AWARDED 5 PERCENT UNSCHEDULED LOW BACK
DISABILITY, THE HEARING OFFICER AWARDED 35 PERCENT TOTAL UNSCHEDULED
PERMANENT PARTIAL DISABILITY FOR THE LOW BACK, THE EMPLOYER -APPEALS,

CLAIMANT, A 33 YEAR OLD COKE TRUCK DRIVER, SPRAINED HIS LOW
BACK WHILE LIFTING COKE CASES, AFTER BACK SURGERY, CLAIMANT
RETURNED TO WORK FOR THE SAME EMPLOYER IN LIGHTER TYPE WORK
INVOLVING LESS LIFTING FOR 10 WEEKS, AND THEN RETURNED TO HIS
REGULAR EMPLOYMENT, ON DOCTORS ADVICE CLAIMANT CHANGED JOBS
TO AVOID THE HEAVY LIFTING, CLAIMANT RETURNED TO HOUSE CONSTRUC-
TION APPARENTLY DOING THE LIGHTER TYPE OF WORK INVOLVED AND ’
SUBCONTRACTS THE HEAVY WORK,
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THE BOARD, ON DE NOVO REVIEW, FINDS THE CLAIMANT DOES HAVE
A REAL AND SUBSTANTIAL LOSS OF EARNING CAPACITY,

ORDER

THE ORDER OF THE HEARING OF FICER DATED OCTOBER 3, 1973 IS
AFFIRMED,

CLAIMANT' S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 73—1140 MARCH 5, 1974

CLIFTON E, GOULD, CLAIMANT

POZZ1, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE IS THE EXTENT OF DISABILITY TO THE RIGHT HAND, THE
DETERMINATION ORDER AWARDED CLAIMANT PERMANENT PARTIAL DIS~
ABILITY OF 30 PERCENT LOSS OF THE RIGHT HAND EQUAL TO 45 DEGR-EES.
THE HEARING OFFICER INCREASED THE AWARD TO 45 PERCENT LOSS OF THE
RIGHT HAND EQUAL TO 67,5 DEGREES, THE CLAIMANT APPEALS REQUESTING
A HIGHER SCHEDULED AWARD, :

CL_AIMANT' S RIGHT HAND WAS INJURED BETWEEN A RAILROAD CAR
DOOR AND A FRAME, AFTER TWO SURGERIES, CLAIMANT" S RIGHT RING
FINGER WAS AMPUTATED JUST PROXIMAL TO THE MIDDLE JOINT LEVEL,
THE MIDDLE FINGER SUSTAINED A COMPOUND COMMINUTED FRACTURE
WITH NERVE INVOLVEMENT,

THE HEARING OFFICER OBSERVED THE SEVERE LOSS OF STRENGTH AS
DE MONSTRATED BY LOSS OF GRIP IN THE RIGHT HAND, CLAIMANT IS
RIGHT—HANDED, THE MEDICAL REPORT REFLECTS ONLY 20 PERCENT GRIP
IN THE RIGHT HAND COMPARED WITH CLAIMANT'S LEFT HAND, FURTHER
IMPAIRMENTS ARE LACK OF CRITICAL SENSATION ON TIP OF THE LLONG
FINGER, AMPUTATION OF THE RING FINGER NEAR THE MIDDLE JOINT,
ABSENCE OF PINCH BETWEEN THUMB AND RING FINGER AND WEAKNESS OF
PINCH BETWEEN LONG AND LITTLE FINGER, LACK OF MOTION IN LONG
FINGER, THE BOARD CONSIDERS THE LOSS OF GRIP IN THE RIGHT HAND
SIGNIFICANT,

ON DE NOVO REVIEW, THE BOARD FINDS CLAIMANT HAS SUSTAINED
55 PERCENT PERMANENT PARTIAL DISABILITY FOR LOSS OF FUNCTION OF
THE RIGHT HAND,

ORDER

THE ORDER OF THE HEARING OFFICER DATED OCTOBER 4, 1973 AND
THE CORRECTING ORDER DATED OCTOBER 5, 1973 ARE MODIFIED, CLAIMANT
IS HEREBY AWARDED PERMANENT PARTIAL DISABILITY TOTALING 82,5
DEGREES FOR PARTIAL LOSS OF RIGHT HAND, THIS 1S AN INCREASE OF
37,5 DEGREES OF THE AWARD BY THE DETERMINATION ORDER AND AN
INCREASE OF 15 DEGREES OF THE AWARD BY THE HEARING OFFICER,
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COUNSEL FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF
THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH,

WHEN COMBINED WITH FEES ATTRIBUTABLE TO THE ORDER OF THE HEARING
OFFICER SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 73—1512 MARCH 5, 1974

ALVIN D, EDWARDS, CLAIMANT
KENNETH W, STODD, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND -SLOAN,

THE ISSUE IS WHETHER OR NOT CLAIMANT'S HEART ATTACK IS
COMPENSABLE, THE STATE ACCIDENT INSURANCE FUND DENIED THE
CLAIM AS BEING NONCOMPENSABLE AND THE HEARING OFFICER AFFIRMED
THE DENIAL,

CLAIMANT, A 46 YEAR OLD LONG HAUL TRUCK DRIVER, SUFFERED A
MYOCARDIAL INFARCTION MARCH 16, 1973, WHILE DRIVING A PRODUCE
LONG HAUL TRUCK, CLAIMANT'S ACTIVITIES DURING THE EIGHT DAYS
IMMEDIATELY PRECEDING THE HEART ATTACK INCLUDED TRIPS IN
WASHINGTON, OREGON AND CALIFORNIA HAULING APPLES, CHICKENS AND
ORANGES, ON MARCH 16, 1973, IN IVANHOE, CALIFORNIA, CLAIMANT
ASSISTED IN LOADING A LLOAD OF ORANGES WITH ONE HELPER, CLAIMANT
BECAME ILL DURING THE LOADING OPERATION BUT AFTER A SHORT REST
AND VOMITING, FELT BETTER, CONCLUDED THE LOADING AND DROVE
APPROXIMATELY FOUR HOURS, CLAIMANT WAS SICK DURING THE TRIP
AND FINALLY WAS TAKEN TO THE HOSPITAL AT MT, SHASTA, CALIFORNIA
WITH A SEVERE MYOCARDIAL INFARCTION, CLAIMANT TESTIFIED THAT
THE DRIVER"S LLOG SUBMITTED IN EVIDENCE IS ""ALMOST ACCURATE"",
THE PROBLEM OF HAULING PRODUCE WHICH MUST BE AT A CERTAIN MARKET
AT A CERTAIN DATE AND TIME OFTEN CONFLICTS WITH THE ICC REGULATIONS
REGARDING MAXIMUM DRIVING TIME AND OFF-~DUTY TIME,

THE ATTENDING DOCTOR, DR, STRICKLAND, A GENERAL PRACTITIONER,
HAD THE ADVANTAGE OF TREATING THE PATIENT FROM THE ADMISSION AT
THE HOSPITAL, DR, STRICKLAND'S REPORT STATES UNEQUIVOCALLY THE
MYOCARDIAL. INFARCTION WAS A CONTRIBUTING FACTOR TO HIS HEART ATTACK,

DR. SUTHERLAND, A HEART SPECIALIST WHO STUDIED THE STATE
ACCIDENT INSURANCE FUND" S INVESTIGATOR'S REPORTS AND SOME OF THE
MEDICAL RECORDS, OPINES THAT BASED ON THE INFORMATION FURNISHED
TO HIM, CLAIMANT"S WORK AS A TRUCK DRIVER DID NOT CONTRIBUTE
SIGNIFICANTLY TO THE ACUTE MYOCARDIAL INFARCTION,

AFTER CONSIDERATION OF THE ENTIRE RECORD, THE BOARD FINDS
CLAIMANT'S MYOCARDIAL INFARCTION WAS CAUSED BY THE STRESS AND
EXERTION CONNECTED WITH CLAIMANT'S WORK, THE STRENUOUS EIGHT
DAY SCHEDULE IMMEDIATELY PRIOR TO THE HEART ATTACK COMBINED WITH
THE PHYSICAL STRESS OF LOADING HIS PRODUCE TRUCK WITH BOSES OF
ORANGES AND EVEN THOUGH VOMITING OCCASIONALLY, THE CLAIMANT
CONTINUED DRIVING APPROXIMATELY 400 MILES BEFORE BEING TAKEN OFF
THE TRUCK AND INTO THE HOSPITAL,
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ORDER

THE ORDER OF THE HEARING OF FICER DATED OCTOBER 5, 1973 1S
REVERSED AND THE CLAIM 1S REMANDED TO THE STATE ACCIDENT INSURANCE
FUND FOR PAYMENT OF WORKMEN'S COMPENSATION BENEFITS AS PROVIDED
BY LAW,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF ONE THOUSAND DOLLARS, PAYABLE BY THE STATE ACCIDENT
INSURANCE FUND, FOR SERVICES AT HEARING AND UPON THIS REVIEW,

WCB CASE NO, 72—2180 MARCH 5, 1974

WILLIAM HOOVER, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANTY.S ATTYS,

ROGER WARREN, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE ISSUE IS EXTENT OF PERMANENT DISABILITY, CLAIMANT WAS
GRANTED 60 PERCENT OF THE MAXIMUM FOR UNSCHEDULED LOW BACK
DISABILITY EQUAL TO 132 DEGREES BY THE DETERMINATION ORDER, THE
HEARING OFFICER, IN HIS OPINION AND ORDER DATED SEPTEMBER 19, 1973,
INCREASED THE AWARD TO 85 PERCENT UNSCHEDULED PERMANENT PARTIAL
DISABILITY BUT FOLLOWING A MOTION FOR RECONSIDERATION, THE HEARING
OFFICER I1SSUED AN AMENDED ORDER DATED OCTOBER 5, 1973, AMENDING
THE FORMER OPINION AND ORDER BY DENYING CLAIMANT>S REQUEST FOR
ADDITIONAL COMPENSATION AND AFFIRMING THE DETERMINATION ORDER OF
60 PERCENT EQUAL TO 192 DEGREES FOR UNSCHEDUILED LOW BACK DISABILITY,
THE CLAIMANT REQUESTS BOARD REVIEW CONTENDING THAT CLAIMANT IS
ENTITLED TO PERMANENT TOTAL DISABILITY OR AT LEAST THE 85 PERCENT
PERMANENT PARTIAL DISABILITY FIRST AWARDED BY THE HEARING OFFICER,

CLAIMANT, A 50 YEAR OLD LOGGER AND SAWMILL WORKER, SUFFERED
A LOW BACK STRAIN JANUARY 2, 1970, HE WAS TREATED AND EXAMINED
BY MANY CHIROPRACTORS, NEUROSURGEONS, ORTHOPEDISTS AND PSYCHI-
ATRISTS, HE HAS HAD A COMPLETE WORKUP BY THE PHYSICAL REHABILITA~
_TION CENTER WHO RATES HIS PHYSICAL CONDITION AS A MILDLY MODERATE’
BACK IMPAIRMENT, CLAIMANT HAS HAD DRUG ABUSE PROBLEMS AND
PSYCHIATRIC PROBLEMS MOST OF WHICH PREEXISTED THE INDUSTRIAL
"ACCIDENT,

lN THE COURSE OF HANDIL.ING THE CLAIM, THE EMPLOYER ENTERED
A PARTIAL DENIAL OF RESPONSIBILITY FOR THE PSYCHOLOGICAL. PROBLEMS,
THE REQUEST FOR HEARING ON THIS DENIAL. WAS SETTLED BY A DISPUTED
CLAIMS SETTLEMENT, JOINT EXHIBIT NO, 68, THEREFORE, THERE IS NO
PSYCHOLOGICAL INVOLVEMENT IN THE CONSIDERATION OF THE PERMANENT
DISABILITY AS A MATTER OF LAW,

ORDER

THeE AMENDED ORDER OF THE HEARING OFFICER DATED OCTOBER 5,
1973 IS AFFIRMED,
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WCB CASE NO, 73—539 MARCH 6, 1974

ARTHUR LEE VERMENT, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
LINDSAY, NAHSTOLL, HART, DUNCAN, DAFOE AND
KRAUSE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT HAS REQUESTED BOARD REVIEW OF A HEARING OFFICER'S
ORDER AFFIRMING THE PARTIAL DENIAL OF HIS CLAIM FOR COMPENSATION
AND HIS ORDER REMANDING THE CASE RECORD TO THE BOARD'S COMPLIANCE
DIVISION FOR APPROPRIATE ACTION CONCERNING ALLEGED ETHICAL
IMPROPRIETIES BY CLAIMANT'S ATTORNEY IN HIS REPRESENTATION OF
CLAIMANT,

ON MAY 6, 1971 WHILE EMPLOYED AS A SHOE SALESMAN FOR
NORDSTROM-=BEST, CLAIMANT TRIPPED OVER A BOX AND FELL, INJURING
HIS RIGHT ARM, SHOULDER AND LEFT ELBOW, A LONG PERIOD OF CONSERVA~
TIVE TREATMENT FAILED TO RELIEVE HIS RIGHT SHOULDER PROBLEMS AND
ONLY AFTER SURGICAL RESECTION OF THE LONG HEAD OF THE RIGHT BICEPS
TENDON ON OCTOBER 17, 1972, DID SIGNIFICANT IMPROVEMENT RESULT,

CLAIMANT ALLEGES THAT FOLLOWING HIS RETURN TO WORK SHORTLY
AFTER THE INJURY, HE EXPERIENCED PERIODIC PAIN IN HIS LOW BACK
ASSOCIATED WITH THE HEAVY LIFTING AND REPETITIVE BENDING ON THE
NORDSTROM-BEST JOB, HOWEVER, NO NOTICE OF HIS BACK COMPLAINTS
WAS GIVEN TO THE EMPLOYER'S INSURANCE COMPANY (KEMPER) UNTIL
ABOUT DECEMBER 1, 1972, THE RECORD INDICATES THAT ON APRIL 26,
1972 CLAIMANT MENTIONED TO DR, R, KENT MARKEE, A CONSULTING
PHYSICIAN, THAT HE HAD BEEN %! , , , TOLD IN THE PAST THAT ' THE
VERTEBRAE IN HIS LOWER BACK WERE OUT OF PLACE"' '! BUT THE
REPORT CONTAINS NO REFERENCE TO ANY PRESENT LOW BACK PAIN OR BACK
PAIN OF ANY KIND, PERIODIC OR OTHERWISE, ASSOCIATED WITH THE
ACCIDENT OF MAY 6, 1971 (CLAIMANT'S EXHIBIT 6),

WITHOUT SEEKING A MEDICAL EVALUATION AND APPARENTLY BASED
UPON THE LACK OF PRIOR COMPLAINTS OF BACK PAIN, KEMPER ISSUED A
PARTIAL DENIAL OF THE CLAIM ON DECEMBER 22, 1972, J

ON JANUARY 12, 1973 CLAIMANT VISITED DR, BERSELLI, HIS
TREATING ORTHOPEDIST, COMPLAINING OF LOW BACK PAIN AND STATING
THAT HE HAD INJURED HIS BACK IN THE FALL AT WORK IN JULY ( MEANING
MAY) 1971,

DR. BERSELLI THEREAFTER REPORTED =

"*"My IMPRESSION. IS THAT THIS PATIENT HAD A CHRONIC
LUMBOSACRAL STRAIN WHICH | THINK IS RELATED TO HIS
FALL AT WORK IN JULY OF 1971,'" CLAIMANT'S EXHIBIT 1,

CL.AIMANT REQUESTED A HEARING ON THE PARTIAL DENIAL AND
DR, BERSELLI WAS SUBPOENAED BY THE INSURANCE COMPANY TO TESTIFY
BECAUSE CLAIMANT'S ATTORNEY HAD REFUSED TO AUTHORIZE ACCESS TO
DR, BERSELLI'S INFORMATION OR OPINIONS REGARDING CLAIMANT' S CASE
BY LETTER INQUIRY,
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AT THE HEARING DR, BERSELL] TESTIFIED THAT THE MECHANICS
OF THE FALL COULD HAVE PRODUCED A BACK INJURY BUT HE STATED HIS
OPINION OF CAUSAL CONNECTION WAS BASED ESSENTIALLY ON THE HISTORY
GIVEN BY THE CLAIMANT THAT HE HAD HURT HIS BACK IN THE FALL AT WORK
AND THAT IT HAD CONTINUED TO BOTHER HIM EVER SINCE,

THE HEARING OFFICER APPROVED THE PARTIAL DENIAL AFTER FINDING
THE HISTORY ON WHICH DR, BERSELLI RELIED IN EXPRESSING HIS OPINION
AT VARIANCE WITH THE TRUE FACTS,

THE BOARD, AFTER REVIEWING THEZ RECORD DE NOVO, AGREES WITH
THE HEARING OFFICER'S FINDINGS AND HIS DECISION ON THE MERITS,
HIS ORDER APPROVING THE PARTIAL DENIAL SHOULD BE AFFIRMED,

A DECISION ON THE MERITS WAS HINDERED AND COMPLICATED BY THE
REFUSAL OF CLAIMANT'S COUNSEL TO PERMIT THE TREATING DOCTOR TO
PROVIDE MEDICAL INFORMATION TO THE CARRIER,’

THE HEARING OFFICER WAS ENTIRELY CORRECT IN HIS OPINION THAT
THE PAYING AGENCY IN AN ACCEPTED WORKMEN"S COMPENSATION CLAIM
1S ENTITLED TO PERIODIC, COMPLETE REPORTS FROM THE TREATING
PHYSICIAN, WITHOUT SUCH INFORMATION THE EMPLOYER OR CARRIER WOULD
BE UNABLE TO DISCHARGE ITS STATUTORY OBLIGATION TO PROCESS THE
CLAIM, THE BOARD IS DISTURBED, HOWEVER, WITH THE SOMEWHAT SHRILL
AND INJUDICIOUS ATTACK ON CLAIMANT'S ATTORNEY, IT APPEARS THE
ATTORNEY USED A MEDICAL INFORMATION RELEASE FORM OF A TYPE
COMMON IN CIVIL LITIGATION, BUT NOT APPROPRIATE IN THIS WORKMAN' s
COMPENSATION CASE, THE RECORD DOES NOT SUPPORT THE CONCLUSION,
APPARENTLY REACHED BY THE HEARING OFFICER, THAT COUNSEL ACTED
OUT OF CONSCIOUS DISREGARD OR DISRESPECT FOR THE LAW, IF VIOLENCE
WAS DONE TO AN AGREEMENT BETWEEN THE MEDICAL AND LEGAL PROFESSIONS,
THAT IS A MATTER FOR THE OREGON STATE BAR TO CONSIDER, NOT THE
COMPLIANCE DIVISION OF THE BOARD, THE HEARING OFFICER SHOUL.D HAVE
DECIDED THE CASE ON THE BASIS OF THE EVIDENCE PRESENTED, IT 1S NOT
THE FUNCTION OF A HEARING OFFICER OR THE BOARD ITSELF TO WEIGH
ALLLEGED ETRHICAL CONSIDERATIONS, PART 11 OF CLAIMANT'S MOTION TO
EXPUNGE THAT PART OF THE HE ARING OFFICER'S ORDER SHOULD HAVE BEEN
AlLLOWED,

THE ORDER OF THE HEARING OFFICER ON THE MOTIONS FILED AFTER
THE OPINION AND ORDER WAS ISSUED ON JUNE 15, 1973, ALSO CONTAINS
IRRELLEVANT STATEMENTS CONCERNING THE HEARING OFFICER'S PERSONAL
EXPERIENCE AND ATTITUDE, THESE FACTORS ARE NOT GERMANE TO THE
CONTROVERSY AND HAVE NO PLACE IN A DECISION ON THE MERITS OF THE
CASE, THE HEARING OFFICER SHOULD HAVE LIMITED HIS OPINION AND
DECISION TO THE EVIDENCE AND THE LAW, THE HEARING OFFICER'S REACTION
APPEARS OUT OF ALL PROPORTION TO THE ERROR,

HlS ORDER REMANDING THIS CASE TO THE COMPLIANCE DIVISION OF
THE WORKMEN' S COMPENSATION BOARD FOR APPROPRIATE ACTION SHOULD
THEREFORE BE REVERSED,

ORDER
THE HEARING OFFICER' S ORDERS DATED JUNE 15, 1973 AND
JULY 6, 1973 AFFIRMING THE PARTIAL DENIAL OF CLAIMANT'S CLAIM
ARE HEREBY AFFIRMED,
THE HEARING OFFICER™-S ORDERS DATED JUNE 15, 1973 AND JULY 6,

1973 REFERRING THE WITHIN NUMBERED AND ENTITLED MATTER TO THE
COMPLIANCE DIVISION OF THE WORKMEN'S COMPENSATION BOARD FOR

SUCH CONSIDERATION, ACTION OR PROCEEDINGS AS IT DEEMS APPROPRIATE,
ARE HEREBY REVERSED,
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WCB CASE NO, 73—189 MARCH 6, 1974
WCB CASE NO, 73-997 MARCH 6, 1974

DORIS D, TADLOCK, CLAIMANT

POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
MIZE, ,KRIESIEN, FEWLESS, CHENEY AND

KELLEY, DEFENSE ATTYS, '

ON JANUARY 18, 1974 THE BOARD ISSUED ITS OWN MOTION ORDER
GRANTING CLAIMANT ADDITIONAL COMPENSATION AND AUTHORIZING
CLAIMANT' S ATTORNEYS TO RECOVER A FEE OF UP TO FIFTEEN HUNDRED
DOLLARS,

CLAIMANT' S ATTORNEYS HAVE NOW ADVISED THEY WISH THEIR FEE
LIMITED TO A MAXIMUM OF FIVE HUNDRED DOLLARS AND THE ORDER AMENDED
ACCORDINGLY,

IT is so orDERED,

WCB CASE NO, 73—1130 MARCH 7, 1974

GORDON MOORE, CLAIMANT

COONS, MALAGON AND COLE, CLAIMANTY.S ATTYS,
DEPT., OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE ISSUE 1S WHETHER OR NOT THE COMPENSABLE MYOCARDIAL
INFARCTION CAUSED THE NEED FOR THE CORONARY BYPASS SURGERY, I, E,
WAS CLAIMANT! S WORK INJURY A MATERIAL CONTRIBUTING FACTOR CAUSING
THE NEED FOR THE CORONARY BYPASS SURGERY,

CLAIMANT SUSTAINED A MYOCARDIAL INFARCTION AUGUST 7, 1972
WHICH WAS ACCEPTED AS COMPENSABL.E BY THE STATE ACCIDENT INSURANCE
FUND, CLAIMANT CONTINUED TO HAVE CHEST PAINS, A CORONARY ARTERIO~
GRAPHY SHOWED SEVERE, FAIRLY DIFFUSE, THREE VESSEL OCCLUSIVE ’
CORONARY ARTERY DISEASE, THE ARTERY BYPASS SURGERY WAS PERFORMED
TO CORRECT THIS, THE FUND DENIED THAT THIS SURGERY WAS COMPENSABLE
CONTENDING THERE WAS MERELY A PROGRESSION OF CORONARY DISEASE
WHICH WAS NOT CONNECTED TO OR AGGRAVATED BY THE INDUSTRIAL INCIDENT,

THE FUND HAD THE CLAIMANT EXAMINED BY DR, GRISWOLD, DR,
GRISWOLD IS A WELL KNOWN HEART EXPERT, HE FOUND THE CLAIMANT®>S
MYOCARDIAL INFARCTION RESULTED IN MYOCARDIAL ISCHEMIA WHICH
NECESSITATED THE PERFORMANCE OF THE CORONARY ARTERIOGRAPHY AND
BYPASS SURGERY, DR, GRISWOLD CONNECTED THE SURGERY TO THE
INDUSTRIAL INCIDENT,

DR. ROBINHOL D, ANOTHER HEART SPECIALIST ESSENTIALLY CONNECTED
THE SURGERY TO THE INDUSTRIAL INCIDENT,

DR, HARWOOD, A GENERAL PRACTITITIONER DID NOT CONNECT THE
NEED FOR SURGERY TO THE INDUSTRIAL INCIDENT, IT 1S INTERESTING TO
NOTE THAT DR, HARWOOD DID STATE, ' !THE EPISODE OF AUGUST 7, 1972
MERELY SERVED TO PRECIPITATE THE EPISODE, ! !
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THE BOARD, IN CONSIDERING THE MEDICAL EVIDENCE, FINDS THAT
THE WEIGHT OF THE MEDICAL EVIDENCE CONNECTS THE NEED FOR THE
SURGERY TO THE INDUSTRIAL INCIDENT,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 20, 1973
1S AFFIRMED,

CLAIMANT' S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 72—2833 MARCH 7, 1974

WILMOT ANDERSON, CLAIMANT
AND COMPLYING STATUS OF

NEW AGE MISSION

BOLDERREE, KILLORAN AND NELSON,
CLAIMANT"S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

NEW AGE MISSION REQUESTS REVERSAL OF THE HEARING OFFICER'S
ORDER WHICH =

(1) FOUND THAT CLAIMANT, ANDERSON, WAS A SUBJECT WORKMAN
OF A SUBJECT EMPLOYER (NEW AGE MISSION) -

(2) THAT CLAIMANT HAD SUFFERED A COMPENSABLE INJURY
WHILE WORKING FOR SAID EMPLOYER AND,

(3) AWARDED CLAIMANT HIS ATTORNEY' S FEES,

THE OPINION AND ORDER OF THE HEARING OFFICER SETS OUT THE
FACTS OF THIS MATTER ON EACH OF THE ISSUES RAISED, THE HEARING
OFFICER HAD THE ADVANTAGE OF HEARING AND SEEING THE WITNESSES
AND, UNDER THE CIRCUMSTANCES, GREAT WEIGHT IS GIVEN TO HIS
OPINION, THE APPLICABLE LAW 1S CLEAR AND THE HE ARING OFFICER
PROPERLY APPLIED THE LAW TO THE FACTS, THE BOARD THEREFORE
ADOPTS THE HEARING OFFICER" S OPINION AND ORDER AS ITS OWN,

THE MATTER OF ATTORNEY'S FEES FOR CLAIMANT' S ATTORNEY WAS
SUBMITTED TO JOSEPHINE COUNTY CIRCUIT COURT JUDGE PURSUANT TO
ORS 656,388(2) AND BY ORDER OF HONORABLE SAMUEL M, BOWE, DATED

AUGUST 31, 1973, THE CLAIMANT"'S ATTORNEY'S FEES WERE AWARDED IN
THE AMOUNT OF FIFTEEN HUNDRED DOLLARS,
THE ORDER OF THE HEARING OFFICER DATED JULY 6, 1973 1S AFFIRMED,

CI_AIMANT' S COUNSEL 1S AWARDED A REASONABLE ATTORNEYS FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND AND RECOVERED BY THE BOARD FROM THE EMPLOYER,
PURSUANT TO ORS 656,054 FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 73—1328 MARCH 7, 1974

CLON APPLEGATE, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

ReVvIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVERSAL OF THE
REFEREE'S AWARD OF PERMANENT TOTAL DISABILITY,

CLAIMANT, A 60 YEAR OLD LABORER AND OIL TRUCK DRIVER, IS
FUNCTIONALLY ILLITERATE WITH A LONG HISTORY OF BACK PROBLEMS
WITH A MODERATELY SEVERE DEGREE OF PSYCHOPATHOLOGY, MODERATELY
RELATED TO THE INDUSTRIAL ACCIDENT BY WAY OF AGGRAVATION OF A
PREEXISTING CONDITION,

THE OBJECTIVE MEDICAL EVIDENCE OF SEVERE DISC DEGENERATION
EXACERBATED BY THE INDUSTRIAL INJURY COMBINED WITH THE PSYCHO-
PATHOLOGY MAKES THE CLAIMANT PRIMA FACIE PERMANENTLY TOTALLY
DISABLED, THUS THE CLAIMANT'S MOTIVATION UNDER THE RATIONALE OF
THE DEATON CASE IS NOT INVOLVED,

ORDER

THE ORDER OF THE REFEREE DATED OCTOBER 5, 1973 1S AFFIRMED,

CLAIMANT' S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 73—1649 MARCH 7, 1974

ERNEST PIERCE, CLAIMANT
FLAXEL, TODD, FLAXEL AND STEVENSON,
CLAIMANT'S ATTYS,

JAQUA AND WHEATLEY, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WIL.SON AND MOORE,

THE ISSUE 1S THE EXTENT OF PERMANENT DISABILITY, THE
DETERMINATION ORDER AWARDED THE CLAIMANT 15 PERCENT FOR
UNSCHEDULED LOW BACK DISABILITY EQUIVALENT TO 48 DEGREES, THE
HEARING OFFICER AFFIRMED THIS AWARD AND THE CLAIMANT REQUESTS
BOARD REVIEW,

CLAIMANT, A 37 YEAR OLD LUMBER MILL LABORER SUSTAINED A
LOW BACK INJURY OCTOBER 23, 1971, HE RETURNED TO WORK DECEMBER
20, 1971 AND HAS WORKED STEADILY, CLAIMANT CONTINUES TO HAVE
PAIN IN THE LOW BACK, CLAIMANT' S OBESITY SLOWED HIS RECOVERY
ACCORDING TO THE MEDICAL REPORTS, CLAIMANT NOW IS ON A WEIGHT
REDUCTION PROGRAM AND APPEARS TO BE SUCCEEDING,
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THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE OPINION AND
ORDER OF THE HEARING OFFICER THAT THE 15 PERCENT UNSCHEDULED
DISABILITY ADEQUATELY COMPENSATES THE CLAIMANT,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 27, 1973 1S
AFFIRMED,

SAIF CLAIM NO, KC 404637 MARCH 7, 1974

JAMES C, CONAWAY, CLAIMANT

OWN MOTION ORDER

ON JANUARY 29, 1974 CLAIMANT REQUESTED THE BOARD TO PERMIT
A HEARING ON THE DENIAL OF HIS CLLAIM ON ITS OWN MOTION SINCE HE
HAD FAILED TO REQUEST A HEARING WITHIN THE TIME PROVIDED BY LAW,
HE ALLEGES THAT 7T , ., + | HAVE A GOOD CLAIM BUT JUST DID NOT
UNDERSTAND MY RIGHTS, ' ! N

Y 'OWN MOTION'" AUTHORITY RELATES ONLY TO MATTERS OVER WHICH
THE BOARD HAS CONTINUING POWER AND JURISDICTION, THAT IS TO SAY -
COMPENSABLE INJURIES,

BECAUSE THE CLAIMANT FAILED TO ESTABLISH THAT HIS INJURY WAS
A COMPENSABLE INJURY, THE BOARD CONCLUDES IT HAS NO CONTINUING
JURISDICTION,

THE CLAIMANT">S REQUEST FOR OWN MOTION SHOULD THEREFORE BE
DENIED,

ORDER
THE CLAIMANT.S JANUARY 29, 1974 REQUEST FOR OWN MOTION
RELIEF 1S HEREBY DENIED,
WCB CASE NO, 73—949 MARCH 8, 1974
WCB CASE NO, 73—950 MARCH 8, 1974

JOHN WESTBY, CLAIMANT

MARSH. MARSH, DASHNEY AND CUSHING.

CLAIMANTY.S ATTYS.,

DEPT, OF JUSTICE, DEFENSE ATTY, N
REQUEST FOR REVIEV{\.IF BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

ON MARCH 13, 1968 CLAIMANT SUFFERED A COMPENSABLE INJURY
IN THE EMPLOYE OF ROSS BROS, CONSTRUCTION INC,, AN EMPLOYER
CONTRIBUTING TO THE STATE ACCIDENT INSURANCE FUND, (SAIF)

ON NOVEMBER 29, 1972, CLAIMANT SUFFERED A SECOND COMPEN=~
SABLE INCIDENT WHILE IN THE EMPLYE OF,DIANE'S FOODS INC, WHICH
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WAS INSURED FOR WORKMEN'S COMPENSATION LIABILITY BY EMPLOYER'S
INSURANCE OF WAUSAU, (WAUSAU) HE CONSIDERED IT A RECURRENCE OF
THE 1968 INJURY AND THEREUPON FILED A CL.AIM WITH SAIF, SAIF DENIED
CLAIMANT'S CLAIM FOR BENEFITS ON THE BASIS THAT THE NOVEMBER 29,
1972 INCIDENT WAS A NEW INJURY, CLAIMANT THEN FILED A CLAIM WITH
WAUSAU WHICH DENIED BENEFITS CLAIMING THE INCIDENT WAS AN AGGRAVA~
TION OF THE 1968 INJURY, A HEARING WAS REQUESTED AND THE HEARING
OFFICERYRULED THE INCIDENT OF NOVEMBER 29, 1972 A NEW INJURY AND
THAT WAUSAU HAD UNREASONABLY REFUSED TO PAY COMPENSATION,

WAUSAU REQUE STS BOARD REVIEW OF THE HEARING OF FICER"' S ORDER,
CLAIMANT 1S ONLY INTERESTED IN ASSURING THAT ONE OF THE CARRIERS
PAYS BENEFITS FOR THE OBVISOULY COMPENSABLE CONDITION, HE HAS
THEREFORE CROSS~APPEALED TO PRESERVE THE BOARD' S JURISDICTION
TO IMPOSE LIABILITY ON THE STATE ACCIDENT INSURANCE FUND IF THE
BOARD SHOULD REVERSE THE HEARING OFFICER' S RULING, THE BOARD
THUS REVIEWS BOTH WCB CASE NO, 73 -949 AND WCB CASE NO, 73-950,

ISSUES

(1) Does THE INCIDENT OF NOVEMBER 29, 1972 CONSTITUTE A
NEW COMPENSABLE INJURY OR AN AGGRAVATION OF CLAIMANT'S INJURY
OF MARCH 13, 19687?

(2) SHOULD PENALTIES BE AWARDED AGAINST WAUSAU?
FINDINGS

ON MARCH 13, 1968, WHILE WORKING AS A CARPENTER FOR ROSS
BROS, CONSTRUCTION INC,, CLLAIMANT FELL FROM A SCAFFOLDING,
SUFFERING AN ACUTE LUMBAR MUSCLE SPRAIN, HE RECEIVED CONSERVATIVE
MEDICAL TREATMENT BUT THE SPRAIN NEVER FULLY RE$OLVED,

AF'TER EXAMINING CLAIMANT FOR CLAIM CLOSURE ON JANUARY 23,
1969, DR, DOUGLAS G, COOPER NOTED -

""His COMPLAINTS REMAIN ESSENTIALLY THE SAME AS
THEY WERE IN SEPTEMBER, AFTER SQUATTING TO ADJUST
MACHINERY AT HIS WORK FOR A FEW MINUTES HE FINDS IT
HARD TO STAND UP AND STRAIGHTEN OUT HIS BACK AGAIN, "'
JOINT EXHIBIT 20,

SINCE THEN, HE HAS EXPERIENCED A NUMBER OF INCIDENTS WHERE MINIMAL
PHYSICAL ACTIVITY HAS PRODUCED ACUTE EPISODES OF LOW BACK PAIN,

ONE SUCH INCIDENT OCCURRED WHEN HE MERELY REACHED DOWN TO PICK

UP SOME PAPER,

ON NOVEMBER 29, 1972, CLAIMANT WAS REPAIRING A MACHINE FOR
HIS PRESENT EMPLOYER, DIANE'S FOODS INC, HE WAS WORKING IN A
RATHER AWKWARD SQUATTING POSITION, AS HE AROSE HE EXPERIENCED
SEVERE PAIN IN THE LOW BACK, HE SOUGHT TREATMENT BY DR, HUSTON
WHO HAD TREATED HIM FOR THE ORIGINAL INJURY, DR, HUSTON CONSIDERED
THIS INCIDENT A RECURRENCE OF HIS 1968 INJURY INDUCED PROBLEMS,

WHEN THE STATE ACCIDENT INSURANCE FUND REFUSED TO ACCEPT
HIS CLAIM HE FILED A CLAIM ON FEBRUARY 2, 1973 WITH WAUSAU,

WAUSAU DENIED THE CLAIM ON MARCH 20, 1973 BUT FAILED TO PAY
COMPENSATION PENDING THE DENIAL AS REQUIRED BY LAW,

THE HEARING OFFICER CONCLUDED THAT BECAUSE CL.AIMANT HAD
SQUATTED MANY TIMES PRIOR TO THE LAST INCIDENT, WITHOUT INJURY,
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AND BECAUSE THE PAIN FOLLOWING THE NOVEMBER 29, 1972 INCIDENT
WAS MORE SEVERE AND EXTENSIVE, THAT HE HAD SUFFERED A NEW
INJURY, WE DISAGREE,

lT 1S SIGNIFICANT THAT CLAIMANT'S PRESENT PROBLEM WAS
BROUGHT ON BY DOING THE VERY THING DR, COOPER FOUND WORTHY OF
COMMENT IN HIS CLAIM CLOSURE REPORT,

WEeE AGREE WITH THE ARGUMENTS PRESENTED BY THE EMPLOYER=
APPELLANT ON REVIEW AND CONCLUDE THAT CLAIMANT'S INCIDENT OF
NOVEMBER 29, 1972 CONSTITUTES AN AGGRAVATION OF HIS MARCH 13,
1968 INJURY AND THUS A LIABILITY OF THE STATE ACCIDENT INSURANCE
FUND,

ReGARDLESS OF THE ABOVE CONCLUSION, THE HEARING OF FICER' S
CONCLUSION THAT PENALTIES SHOULD BE AWARDED 1S CORRECT, THE
CLAIMANT'S INJURIES WERE OBVIOUSLY COMPENSABLE, THEY OCCURRED
IN THE COURSE OF EMPLOYMENT AND, WERE IT NOT FOR THE PRIOR
COMPENSABLE INJURY, WOULD HAVE CLEARLY BEEN THE LIABILITY OF
DIANE'S FOODS INC, ALL THIS WAS KNOWN TO THE EMPLOYER OR ITS
INSURER, WAUSAU, WAUSAU SHOULD HAVE PROVIDED COMPENSATION
IMMEDIATELY FOR THE PERIOD OF CLAIMANT'S TEMPORARY TOTAL DIS—~
ABILITY AND CONTEMPORANEOUSLY FILED A REQUEST FOR DETERMINATION
OF LIABILITY UNDER ORS 656,307, UNDER THAT STATUTE THE BOARD
COULD HAVE MADE THE DETERMINATION OF LIABILITY AND ANY NECESSARY
MONETARY ADJUSTMENT BETWEEN THE PARTIES, TO SIMPLY DENY
LIABILITY WAS WRONG, UNDER THESE CIRCUMSTANCES THE FAILURE TO
PAY COMPENSATION WAS UNREASONABLE AND CLAIMANT 1S ENTITLED TO
A PENALTY EQUAL TO 25 PERCENT OF ALL COMPENSATION DUE CLAIMANT
FOR THE PERIOD NOVEMBER 29, 1972 TO JUNE 25, 1973, THE DATE OF
THE HEARING OFFICER'S ORDER,

ORDER
THE ORDER OF THE HEARING OFFICER DATED JUNE 25, 1973 1S
REVERSED,
THE LETTER OF DENIAL DATED MARCH 20, 1973, ISSUED BY

EMPLOYER' S INSURANCE OF WAUSAU ON BEHALF OF DIANE'S FOODS INC,
1S HEREBY APPROVED,

DiaNE" S FOODS INC,, ACTING THROUGH ITS CARRIER, EMPLOYER'S
INSURANCE OF WAUSAU, 1S LIABLE TO CLAIMANT FOR PAYMENT OF A SUM
EQUAL TO 25 PERCENT OF THE COMPENSATION TO WHICH CLAIMANT WAS
ENTITLED FOR THE PERIOD NOVEMBER 29, 1972 TO JUNE 25, 1973, THE
PENALTY PAYMENTS MADE PURSUANT TO THE HEARING OFFICER' S ORDER
OF JUNE 25, 1973 MAY BE APPLIED TO SATISFY THE LIABILITY HEREBY
IMPOSED, :

THE STATE ACCIDRDENT INSURANCE FUND IS HEREBY ORDERED TO ACCEPT
CLAIMANT'S CLAIM OF AGGRAVATION FOR THE INCIDENT OF NOVEMBER 29,
1972 AND TO PROVIDE HIM THE APPROPRIATE WORKMEN'S COMPENSATION
BENEFITS UNTIL THE CLAIM IS AGAIN CLOSED PURSUANT TO ORS 656,268,

THE STATE ACCIDENT INSURANCE FUND 1S HEREBY FURTHER ORDERED
TO PAY TO CLAIMANT'S ATTORNEY A REASONABLE FEE OF SEVEN HUNDRED
FIFTY DOLLARS FOR HIS SERVICES AT THE HEARING AND ON THIS REVIEW,
SAID FEE TO BE PAID IN ADDITION TO, AND NOT OUT OF THE COMPENSATION
AWARDED TO CLAIMANT,

FIL.ING OF A REQUEST FOR REVIEW DOES NOT STAY PAYMENT OF
COMPENSATION TO THE CLAIMANT,
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WCB CASE NO, 73—-2171 MARCH 8, 1974

RITA TODAHL, CLAIMANT

WHIPPLE, JOHANSEN AND MCCLAIN,
CLAIMANT'S ATTYS,

TOOZE, KERR, PETERSON, MARSHALL AND
SHENKER, DEFENSE ATTY S,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT REQUESTS REVIEW OF A HEARING OFFICER'S ORDER
ALLOWING THE EMPLOYER AN OFFSET AGAINST ITS LIABILITY FOR ADDI-~
TIONAL PERMANENT PARTIAL DISABILITY IN AN AMOUNT EQUAL TO AN
OVERPAYMENT OF TEMPORARY TOTAL DISABILITY CREATED BY VIRTUE OF
A BOARD REVERSAL OF A HEARING OFFICER'S ORDER, CLAIMANT ALSO
SEEKS PENALTIES AND ATTORNEY'S FEES FOR THE EMPLOYER'S REFUSAL’
TO MAKE THE PAYMENTS ALLEGEDLY DUE, :

CLAIMANT COMPENSABLY INJURED HER BACK ON JUNE 2, 1970 WHILE
WORKING AS AN L, P, N,

ON FEBRUARY 2, 1972 A DETERMINATION ORDER ISSUED FINDING THE
CLAIMANT MEDICALLY STATIONARY AS OF JANUARY 13, 1972 AND AWARDING
HER 32 DEGREES FOR UNSCHEDULED DISABILITY, CLAIMANT REQUESTED A
HEARING CONTENDING SHE WAS NOT MEDICALLY STATIONARY, THAT HER
PERMANE NT DISABILITY EXCEEDED THAT AWARDED,

ON DECEMBER 29, 1972 A HEARING OFFICER FOUND SHE WAS NOT
MEDICALLY STATIONARY, THAT FURTHER MEDICAL TREATMENT WAS NEEDED
AND THAT TIME LOSS COMPENSATION SHOULD BE REINSTATED FROM JANUARY
13, 1972 UNTIL TERMINATION PURSUANT TO LAW, WITH CLAIMANT'S ATTORNEY
TO RECEIVE 25 PERCENT OF THE TIME 1LOSS COMPENSATION TO A MAXIMUM
OF FIFTEEN HUNDRED DOLLARS AS HIS FEE,

THE EMPLOYER REQUESTED REVIEW BUT, PURSUANT TO ORS 656,313,
PAID THE BENEFITS AS ORDERED BY THE HEARING OFFICER, PENDING THE
REVIEW,

OnN JUNE 7, 1973, THE BOARD REVERSED THE HEARING OFFICER'S
REOPENING OF CLAIMANT"'S CLAIM, IT CONCLUDED SHE HAD ACTUALLY
BEEN MEDICALLY STATIONARY ON AND AFTER JANUARY 13, 1972, THE
BOARD FURTHER CONCLUDED HER PERMANENT DISABILITY EQUALLED 20
PERCENT OF THE MAXIMUM RATHER THAN THE 10 PERCENT GRANTED BY THE
DETERMINATION ORDER AND ACCORDINGLY AWARDED HER AN ADDITIONAL
32 DEGREES, MAKING A TOTAL OF 64 DEGREES FOR UNSCHEDULED PERMANENT
PARTIAL DISABILITY, BASED ON THE LAW IN FORCE AT THE TIME OF THE
INJURY, THE ADDITIONAL PERMANENT DISABILITY AWARD AMOUNTED TO AN
ADDITIONAL SEVENTEEN HUNDRED SIXTY DOLLARS, THE TIME LOSS BENEFITS
ACTUALLY PAID BY THE EMPLOYER PENDING RECEIPT OF THE BOARD' S ORDER
ON REVIEW, TOTALLED TWO THOUSAND SEVEN HUNDRED THIRTEEN DOLLARS
AND FIFTY EIGHT CENTS, OF THAT, SIX HUNDRED DOLLARS HAS BEEN PAID
TO CLAIMANT'S ATTORNEY AS A REASONABLE ATTORNEY™-S FEE,

WHEN THE BOARD'S ORDER ISSUED, THE EMPLOYER TOOK THE POSITION
THAT ITS PAYMENT OF TIME LOSS BENEFITS WHICH, THE BOARD HAD NOW -
RULED IT DID NOT OWE, HAD ALREADY SATISFIED ITS LIABILITY FOR THE
ADDITIONAL PERMANENT DISABILITY COMPENSATION WHICH THE BOARD
GRANTED, CLAIMANT DEMANDED PAYMENT OF THE PERMANENT DISABILITY
AWARD PLUS A SMALL SUM OF TEMPORARY TOTAL DISABILITY WHICH HAD
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ACCRUED BUT HAD NOT YET BEEN PAID WHEN THE HEARING OFFICER'S
ORDER WAS REVERSED,

THE EMPLOYER REFUSED TO PAY CONTENDING ITS OBLIGATION UNDER
THE BOARD'S ORDER HAD BEEN MORE THAN SATISFIED BY THE TIME LOSS
PAYMENTS ALREADY MADE,

A HEARING WAS REQUESTED AND, AS PREVIOUSLY NOTED, THE HEARING
OFFICER AGREED WITH THAT CONTENTION, WE DISAGREE,

ORs 656,313 PROVIDES -

"' (1) FiLiNnG BY AN EMPLOYER OR THE STATE ACCIDENT
INSURANCE FUND OF A REQUEST FOR REVIEW OR COURT APPEAL
SHALL NOT STAY PAYMENT OF COMPENSATION TO A CLAIMANT,

*7 (2) [F THE BOARD OR COURT SUBSEQUENTLY ORDERS
THAT COMPENSATION TO THE CLAIMANT .SHOUL.D NOT HAVE
BEEN ALLOWED OR SHOULD HAVE BEEN AWARDED IN A LESSER
AMOUNT THAN AWARDED, THE CLAIMANT SHALL NOT BE
OBILIGATED TO REPAY ANY SUCH COMPENSATION WHICH WAS
PAID PENDING THE REVIEW OR APPEAL, "

WE AGREE WITH THE CLAIMANT'S ARGUMENT ON APPEAL THAT THIS
STATUTE AND THE INTERPRETATION THEREOF EXPRESSED BY THE COURT
IN LEECH VvV, GEORGIA PACIFIC CORP, , 254 OR 351 (1969), IS
CONTROL.LING, PERMITTING THE EMPLOYER TO RECAPTURE THE FUNDS
BY OFFSETTING THE TEMPORARY TOTAL DISABILITY PAYMENTS AGAINST
THE PERMANENT PARTIAL DISABILITY LIABILITY WOULD BE TANTAMOUNT
TO REPAYMENT IN CONTRAVENTION OF ORS 656,313 (2),

UNDER THE CIRCUMSTANCES OF THIS CASE WE DO NOT BELIEVE THAT
ORS 656,313 REQUIRES THE EMPLOYER TO NOW PAY THE ACCRUED
TEMPORARY TOTAL DISABILITY WHICH REMAINED UNPAID AT THE TIME
OF THE BOARD'S ORDER OF JUNE 7, 1973,

UNDER ORS 656,262 (8), A CLAIMANT IS ENTITLED TO PENALTIES
FOR AN EMPLOYER™S REFUSAL TO PAY COMPENSATION ONLY IF THAT
REFUSAL 1S UNREASONABLE, WE BELIEVE THE EMPLOYER'S CLAIM TO
AN OFFSET WAS MADE IN GOOD FAITH, IT'S OPINION THAT SUCH WAS
PERMISSIBLE UNDER THE WORKMEN'S COMPENSATION LAW CANNOT BE
CHARACTERIZED AS UNREASONABLE, HOWEVER, IT DID REFUSE TO PAY
COMPENSATION DUE UNDER THE BOARD'S ORDER AND CLAIMANT IS THERE -~
FORE ENTITLED TO THE PAYMENT OF HIS ATTORNEY'S FEE IN ACCORDANCE
WITH ORS 656,382 (1),

ORDER
THAT PART OF THE HEARING OFFICER'S OPINION AND ORDER DATED
SEPTEMBER 21, 1973, PERMITTING THE OFFSET OF TEMPORARY TOTAL

DISABILITY BENEFIT PAYMENTS MADE PURSUANT TO THE HEARING OFFICER'S
ORDER OF DECEMBER 29, 1972 IN WCB CASE NO, 72-2190 AGAINST THE
ADDITIONAL PERMANENT PARTIAL DISABILITY LIABILITY ORDERED BY THE
BOARD'-S ORDER ON REVIEW IN WCB CASE NO, 72—-2190, AND HIS ORDER
DENYING AN ATTORNEY'S FEE TO CLAIMANT'S ATTORNEY, 1S HEREBY
REVERSED,

THE EMPLOYER, ACTING THROUGH ITS INSURANCE CARRIER, HARTFORD
INSURANCE COMPANY, IS HEREBY ORDERED TO PAY TO CLAIMANT, IN THE
MANNER PROVIDED BY LAW, THE ADDITIONAL PERMANENT PARTIAL DIS—
ABILITY COMPENSATION AWARDED BY THE BOARD"S ORDER ON REVIEW ~
DATED JUNE 7, 1973,
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CLAIMANT'S ATTORNEY, ALAN H, JOHANSEN, 1S HEREBY AWARDED
A REASONABLE ATTORNEY'S FEE OF FIVE HUNDRED FIFTY DOLLARS,
PAYABLE BY THE EMPLOYER, IN ADDITION TO AND NOT OUT OF CLAIMANT'S
COMPENSATION, FOR HIS SERVICES AT THE HEARING AND ON THIS REVIEW,

THAT PART OF THE HEARING OFFICER'S OPINION AND ORDER DENYING
PENALTIES TO THE CLAIMANT AND ESTABLISHING FEBRUARY 2, 1972
AS THE INCEPTION DATE OF CLAIMANT'S FIVE YEAR AGGRAVATION RIGHTS
PERIOD, IS HEREBY AFFIRMED, ’

SAIF CLAIM NO, FC 443591 MARCH 8, 1974

LAWRENCE V., SULLIVAN, CLAIMANT

OWN MOTION ORDER

ON AUGUST 8, 1967 CLAIMANT STRAINED HIS LOW BACK WHILE
WORKING AS A WAREHOUSEMAN FOR STANDARD BRANDS, INC, HE RECEIVED
CONSERVATIVE MEDICAL TREATMENT AND WAS OFF WORK A SHORT TIME,
AFTER TREATMENT WAS COMPLETED THE CLAIM WAS CLOSED BY A
DETERMINATION ORDER DATED SEPTEMBER 22, 1967, SINCE THAT INJURY
HE HAS HAD INTERMITTENT BACKACHES AND OCCASIONAL TREATMENT,

ON APRIL 17, 1972 CLAIMANT VISITED DR, LAWRENCE NOALL
COMPLAINING OF BACK PAIN, HE HAD HAD NO NEW ACCIDENT OR INJURY
BUT HAD BEEN DOING A LOT OF LIFTING AND STOOPING IN HIS PRESENT
JOB FOR 1, E, FLOORS,

BeTwEEN APRIL 17, 1972 AND JANUARY 5, 1973 CLAIMANT RECEIVED
ADDITIONAL CONSERVATIVE TREATMENT THROUGH DR, NOALL'S OFFICE,
ON FEBRUARY 15, 1973, EMPLOYERS' LIABILITY ASSURANCE CORP,, LTD,,
THE WORKMEN" S COMPENSATION CARRIER WHICH HAD COVERED STANDARD
BRANDS AT THE TIME OF CLAIMANT'S AUGUST 8, 1967 INJURY, REFUSED
TO PAY DR, NOALL'S BILL (IN THE AMOUNT OF ONE HUNDRED FIFTY THREE
DOLLARS AND FIFTY CENTS) RELYING ON THE EXPIRATION OF THE FIVE YEAR
PERIOD FOR FILING AGGRAVATION CLAIMS, THE CLAIMANT'S AGGRAVATION
PERIOD EXPIRED ON SEPTEMBER 22, 1972,

CLAIMANT'S WIFE CONTACTED A FIELD REPRESENTATIVE OF THIS
AGENCY IN JULY, 1973 AND THE BOARD BECAME AWARE OF CLAIMANT'S
PROBLEM,

AN INVESTIGATION REVEALS THAT CLAIMANT'S TREATMENT BY
DR, NOALL BETWEEN APRIL 17, 1972 AND JANUARY 5, 1973 WAS RELATED
TO THE INJURY OF AUGUST 8, 1967,

THE BOARD CONCLUDES THAT EMPLOYERS' LIABILITY ASSURANCE
CORP,, LTD,, AS THE WORKMEN'S COMPENSATION CARRIER FOR STANDARD
BRANDS, INC,, OUGHT TO PAY THE COST OF TREATMENT PROVIDED BY
DR, NOALL FOR THE AUGUST 8, 1967 INJURY UNDER THE PROVISIONS OF
ORS 656,245,

ORDER

PURSUANT TO ORS 656,278 THE BOARD HEREBY ORDERS EMPLOYERS'
LIABILITY ASSURANCE CORP,, LTD, TO PAY THE COST OF CLAIMANT'S
MEDICAL. TREATMENT BY DR, LAWRENCE NOALL DURING THE PERIOD APRIL
17, 1972 TO JANUARY 5, 1973 IN THE AMOUNT OF ONE HUNDRED FIFTY
THREE DOLLARS AND FIFTY CENTS,
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NOTICE OF APPEAL.
PursuaNT TO ORS 656,278 = »

THE CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW OR APPEAL ON
THIS AWARD BY THE BOARD ON ITS OWN MOTION, -

THE EMPLOYER MAY REQUEST A HEARING ON THIS ORDER,

THIS ORDER 1S FINAL UNLESS WITHIN 30 DAYS FROM THE DATE HEREOF,
THE EMPLOYER DOES APPEAL THIS ORDER BY REQUESTING A HEARING,

WCB CASE NO, 73-574 MARCH 8, 1974

ARLIE L., KILGORE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANTYS ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

ON FEBRUARY 22, 1974 AN ORDER FILING THE FINDINGS OF MEDICAL.
BOARD OF REVIEW WAS ENTERED IN THE ABOVE-ENTITLED CASE, THE
STATE ACCIDENT INSURANCE FUND HAD REJECTED THE HEARING OFFICER' S
ORDER BUT THE MEDICAL BOARD OF REVIEW DID NOT REDUCE THE COMPEN-—
SATION ALLOWED BY THE HEARING OFFICER, ’

CL.AIMANT"S ATTORNEYS THEREAFTER MOVED FOR AN ORDER ALLOWING
A REASONABLE ATTORNEY'S FEE AND HAVE, BY LETTER DATED MARCH 5,
1974, PRESENTED AN OUTLINE OF THE SERVICES RENDERED WITH REGARD
TO THE MEDICAL BOARD OF REVIEW PROCEEDING,

THE BOARD BEING NOW FULLY ADVISED, FINDS THE MOTION WELL
TAKEN AND HEREBY ORDERS -

THAT THE STATE ACCIDENT INSURANCE FUND PAY TO CLAIMANT™S
ATTORNEYS, EMMONS, KYLE, KROPP AND KRYGER, A REASONABLE FEE
OF ONE HUNDRED DOLLARS,

WCB CASE NO, 72—951 MARCH 11, 1974

NELLIE KENDALL., CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT' S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE IS THE EXTENT OF PERMANENT DISABILITY, THE
DETERMINATION ORDER AWARDING 80 DEGREES UNSCHEDULED LOW BACK
DISABILITY WAS AFFIRMED BY THE HEARING OFFICER,

CL_AIMANT, A 51 YEAR OLD CANNERY AND FlELD WORKER, SLIPPED

AND FELL ON SOME STEEL STEPS INJURING HER BACK, AFTER SURGERY
TO HER BACK SHE CONTINUED TO HAVE PAIN IN HER BACK EVERY DAY,
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CLAIMANT WAS EXAMINED BY THE DISABILITY PREVENTION DIVISION AND
WAS REFERRED TO THE DIVISION OF VOCATIONAL REHABILITATION, THE
DIVISION OF VOCATIONAL REHABILITATION CONCLUDED CLAIMANT MIGHT
BE ABLE TO HANDLE A SEMI-SEDENTARY TYPE OF JOB BUT NOT LIGHT,
MEDIUM OR HEAVY WORK,

DR. PERKINS, THE CLINICAL PSYCHOLOGIST, STATED CLAIMANT WAS
SUFFERING FROM HYSTERICAL NEUROSIS, CONVERSION TYPE, UTILIZING
DEFENSES OF REPRESSION DENIAL AND SOMATIZATION, THE PSYCHOLOGIST
RELATED THIS PSYCHOPATHOLOGY TO A MILD DEGREE TO THE INDUSTRIAL
INJURY, CLAIMANT IS NOT MOTIVATED TO LEAVE THE FALLS CITY AREA
OR TO UNDERGO VOCATIONAL REHABILITATION,

CONSIDERING THE PHYSICAL DISABILITY AND THE PSYCHOPATHOLOGY,
BOTH OF WHICH ARE RELATED TO THE INDUSTRIAL INJURY, THE CLAIMANT
HAS A SUBSTANTIAL PERMANENT DISABILITY, CLAIMANT IS ON THE SCHOOL
BOARD AND OF HIGH AVERAGE INTELLIGENCE BUT HER WORK EXPERIENCE
HAS ALL BEEN IN THE CANNERY OR FIELD WORK WHICH SHE CAN NO LONGER
DO, '

THE BOARD FINDS THE CLAIMANT TO HAVE A 50 PERCENT UNSCHEDULED
DISABILITY AND SUGGESTS AND RECOMMENDS PSYCHOLOGICAL AND
PSYCHIATRIC COUNSELING, ~

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 29, 1973 IS
REVERSED,

CLAIMANT IS AWARDED A TOTAL OF 50 PERCENT EQUAL TO 160 DEGREES
FOR UNSCHEDULED LOW BACK PERMANENT PARTIAL DISABILITY, THIS IS
AN INCREASE OF 25 PERCENT (80 DEGREES),

COUNSEL FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF
THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH
SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 73—1603 MARCH 11, 1974

ALVIN ISRAEL, CLAIMANT
RICHARD H, RENN, CLAIMANT'S ATTY,
MIZE, KRIESIEN, FEWLESS, CHENEY AND
KELLEY, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE ISSUE IS THE EXTENT OF PERMANENT PARTIAL DISABILITY TO
CLAIMANT"-S RIGHT LEG, CLAIMANT WAS AWARDED 10 PERCENT LOSS OF
THE RIGHT LEG EQUAL TO 15 DEGREES BY THE DETERMINATION ORDER
WHICH THE HEARING OFFICER AFFIRMED,

CLAIMANT, AN 18 YEAR OLD MACHINE SHOP WORKER, INJURED HIS
RIGHT KNEE, AFTER RIGHT ARTHROTOMY AND MEDIAL MENISCECTOMY
SURGERY, THE KNEE CONDITION STABILIZED, A SLIGHT ATROPHY OF THE
MUSCLES IN THE RIGHT LEG WAS NOTED, CLAIMANT NOW RIDES HIS
MOTORCYCLE AND HORSES AND HAS DONE WEIGHT LIFTING TO BUILD
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UP HIS RIGHT LEG, THE MEDICAL EVIDENCE SHOWS EXCEPT FOR TENDERNESS,
THE KNEE 1S RELATIVELY NORMAL, THE DOCTOR RECOMMENDED THAT THE

CLAIMANT CONTINUE HIS PRESENT ACTIVITY,

THIS CLAIMANT WAS INTERVIEWED BY THE EVALUATION DIVISION
OF THE BOARD, THIS IS A ROUTINE PROCEDURE, NO ADVANTAGE 1S TAKEN
OF THE CLAIMANT INASMUCH AS THE BOARD AND ITS EVALUATION DIVISION
ARE NOT ADVOCATING FOR OR IN ANY WAY FAVORING THE CLAIMANT OR THE
CARRIER, THE PURPOSE OF THE INTERVIEW IS TO BRING OUT ALL OF THE
FACTS AND TRUTH,

ON DO NOVO REVIEW, THE BOARD FINDS THAT THE AWARD OF 10 PERCENT
OR 15 DEGREES ADEQUATELY COMPENSATES THE CLAIMANT,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 7 ,1973
1S HEREBY AFFIRMED,

WCB CASE NO.. 73—2179 MARCH 11, 1974
;“
l
LUCILE TOWNSEND, CLAIMANT
CASH PERRINE, CLAIMANT'S ATTY,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE ISSUE 1S WHETHER OR NOT THE MEDICAL REPORTS ARE SUFFICIENT
TO GIVE JURISDICTION ON THIS CLAIM OF AGGRAVATION,

THE BOARD, HAVING REVIEWED ALL OF THE MEDICAL REPORTS IN THE
RECORD, CONCURS WITH THE FINDING OF THE REFEREE THAT THE MEDICAL.
REPORTS ARE NOT SUFFICIENT TO SATISFY THE JURISDICTIONAL REQUIREMENTS
OF ORS 656,271 TO GIVE THE CLAIMANT A HEARING ON THE MERITS OF HER
CLAIM FOR AGGRAVATION,

ORDER

THE ORDER OF THE REFEREE DATED OCTOBER 30, 1973 IS AFFIRMED,
WCB CASE NO, 72—2437 MARCH 11, 1974

JACK E, HOWENSTINE, CLAIMANT

PETERSON, CAHIVOE AND PETERSON, CLAIMANT'S ATTYS,
ALAN J, GARDNER, DEFENSE ATTY.

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE IS WHETHER OR NOT THE EVIDENCE IN THE RECORD SUSTAINS
THE ADDITIONAL RIGHT ARM PERMANENT DISABILITY AWARDED BY THE
HEARING OF FICER,
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CLAIMANT, A 50 YEAR OLD TELEPHONE SPLICER, FELL FROM A
POLE, FRACTURING HIS PELVIS, TWO RIBS, RIGHT ARM AND A DORSAL
VERTEBRAE ON NOVEMBER 2, 1968, THE FIRST DETERMINATION ORDER
DATED JUNE 20, 1969 AWARDED PERMANENT PARTIAL DISABILITY OF
15 PERCENT LOSS OF RIGHT ARM AND 20 PERCENT UNSCHEDULED BACK
INJURIES, THE CLAIM WAS REOPENED IN JUNE OF 1972 FOR FURTHER
MEDICAL CARE OF THE BACK, THIS CLAIM WAS CLOSED OCTOBER 25, 1972
WlTH"‘,AN ADDITIONAL AWARD OF 10 PERCENT UNSCHEDULED DISABILITY
FOR AGGRAVATION OF THE UPPER BACK,

THE HEARING OFFICER, IN HIS OPINION DATED AUGUST 10, 1973,
ADDED AN ADDITIONAL 5 PERCENT UNSCHEDULED BACK DISABILITY AND
15 PERCENT SCHEDULED RIGHT ARM DISABILITY, 'THE EMPLOYER APPEALS
REQUESTING REVERSAL OF THE HEARING OFFICER'S AWARD OF THE ADDI=~
TIONAL 15 PERCENT RIGHT ARM DISABILITY,

CLAIMANT FELL FROM THE POLE ON NOVEMBER 2, 1968 AND RETURNED
TO WORK FEBRUARY 10, 1969, CLAIMANT CONTINUED WORK AND DID
QUITE WELL EXCEPT FOR CLIMBING POLES OR LADDERS UNTIL APRIL, 1971
WHEN CLAIMANT HAD A MALIGNANT TUMOR ON THE LEFT LUNG REMOVED,
THE LUNG TUMOR 1S NOT RELATED TO THE INDUSTRIAL ACCIDENT, SUBSEQUENT
TO THE REMOVAL OF THE LUNG TUMOR CLAIMANT RETURNED TO WORK IN A
MANAGEMENT CAPACITY NOT REQUIRING HEAVY PHYSICAL LABOR,

THE MEDICAL EVIDENCE IN THE RECORD SUSTAINS THE PROPOSITION
THAT THE INDUSTRIALLY CAUSED BACK CONDITION WAS AGGRAVATED AND
THE BOARD CONCURS WITH THE FINDING OF THE HEARING OFFICER WITH
THE ADDITIONAL AWARD OF 10 PERCENT UNSCHEDULED PERMANENT
PARTIAL DISABILITY FOR THE BACK,

THE BOARD FURTHER FINDS THERE IS INSUFFICIENT MEDICAL EVIDENCE
TO WARRANT THE INCREASED AWARD FOR DISABILITY TO THE RIGHT ARM,
THE BOARD'S FINDING AS TO THE RIGHT ARM. IS BASED UPON THE ENTIRE
RECORD REGARDLESS OF WHETHER OR NOT THE RIGHT ARM CONDITION IS
CONSIDERED TO BE AN AGGRAVATION CLAIM OR AN APPEAL FROM THE
SECOND DETERMINATION ORDER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 10, 1973 IS
MODIFIED, THE AWARD OF AN ADDITIONAL 28,8 DEGREES FOR RIGHT ARM
DISABILITY 1S REVERSED, THE AWARD OF 16 DEGREES FOR UNSCHEDULED
DISABILITY FOR THE BACK IS AFFIRMED,

IN ALL OTHER RESPECTS THE ORDER OF THE HEARING OFFICER IS
AFFIRMED,

‘WCB CASE NO, 73—116 MARCH 11, 1974

DELPHIA AVEGIO RODABAUGH, CLLAIMANT
TOOZE, KERR, PETERSON, MARSHALL AND SHENKER,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

ReviEweD BY cOMMISSIONERS MOORE AND SLOAN,
THE ISSUE 1S WHETHER OR NOT CLAIMANT'S LUMBOSACRAL SYMPTOMS

WITH RADIATING LEFT LEG SYMPTOMS AND CLAIMANT'S HEAD AND NECK
SYMPTOMS ARE RELATED TO THE INDUSTRIAL INJURY OF OCTOBER 25, 1972,
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THE STATE ACCIDENT INSURANCE FUND DENIED THE CLAIM IN ITS
ENTIRETY, THE HEARING OFFICER FOUND A COMPENSABLE INJURY TO
CLAIMANT-S MID=THORACIC AREA BUT SPECIFICALLY FOUND CLAIMANTY-S
HEAD AND NECK SYMPTOMS, LUMBOSACRAL SYMPTOMS AND LEG SYMPTOMS
NOT COMPENSABLE,

CLAIMANT, A 53 YEAR OLD KITCHEN HELPER, RECEIVED A STRAIN TO
HER BACK OCTOBER 25, 1972 WHILE LIFTING A BOX OR TRAY OF LETTUCE,
CLAIMANT TESTIFIED SHE MENTIONED THIS TO THE EMPLOYER, BUT THE
EMPLOYER TESTIFIED SHE DID NOT REMEMBER THIS, CLAIMANT RECEIVED
MEDICAL CARE TWO DAYS LATER,

A REVIEW OF THE ENTIRE RECORD AND ESPECIALLY THE MEDICAL
EVIDENCE PERSUADES THE BOARD THAT THE NECK, LOW BACK AND LEG
SYMPTOMS, ALONG WITH THE MID-THORACIC SYMPTOMS ARE COMPENSABLE,

THE HEARING OFFICER FOUND THE CLAIMANT TO BE CREDIBLE AND
STRAIGHTFORWARD, THE MEDICAL REPORTS INDICATE CLAIMANT RELATES
THE HISTORY IN A STRAIGHTFORWARD MANNER, THE MEDICAL REPORTS
DO INDICATE SOME DISCREPANCIES AS TO DATES AND DETAILS OF THE
INCIDENT, A REVIEW OF THE ENTIRE RECORD CONVINCES THE BOARD
CLAIMANT SUSTAINED A COMPENSABLE INJURY AND THAT THE LOW BACK,
LEG AND NECK SYMPTOMS ALONG WITH THE MID~THORACIC SYMPTOMS ARE
COMPENSABLE,

ORDER

THe ORDER OF THE HEARING OFFICER DATED SEPTEMBER 7, 1973
IS MODIFIED, CLAIMANT'S NECK, LUMBOSACRAL, LEG AND MID~THORACIC

SYMPTOMS ARE COMPENSABLE ,

IN ALL OTHER RESPECTS THE ORDER OF THE HEARING OFFICER IS
AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 73—1783. MARCH 12, 1974

KNUT NEVDAL, CLAIMANT .

POZZ1, WILSON AND ATCHISON, CLAIMANT' S ATTYS,
PAUL. ROESS, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE 1S THE EXTENT OF PERMANENT PARTIAL DISABILITY FOR
BACK INJURIES, THE DETERMINATION ORDER AWARDED CLAIMANT 15 PERCENT
OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED LOW BACK
DISABILITY EQUAL TO 48 DEGREES, THE HEARING OFFICER AFFIRMED THIS
AW ARD,

CLAIMANT, A 64 YEAR OLD SAWMILL WORKER, INJURED HIS BACK

MAY 17, 1971, THIS CLAIM WAS FILED WITH THE EMPLOYER BUT THE
EMPLOYER NEVER PROCESSED THE CLAIM, THE EMPLOYER PAID HIM FULL
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WAGES FOR THE SHORT PERIOD OF TIME HE WAS ABSENT FOR MEDICAL CARE,
CLAIMANT THEN TOOK A SIX WEEK VACATION TO RETURN TO NORWAY AND
THEN CAME BACK AND WENT BACK TO WORK CARRYING OUT THE USUAL DUTIES
OF HIS JOB, :

CLAIMANT WAS AGAIN INJURED AUGUST 7, 1972 WITH LOW BACK PAIN
RADIATING INTO HIS KNEE AND LEG, THE MEDICAL REPORTS REFLECT THAT
CLAIMANT HAS HAD A BAD BACK BUT WITH CARE, CLAIMANT COULD PROBABLY
CONTINUE UNTIL HIS NORMAL RETIREMENT, CLAIMANT HAS CONTINUED
WORKING EXCEPT FOR VACATIONS, AND, IN FACT, HAS WORKED CONSIDERABLE
OVERTIME UNTIL THE THIRD BACK INJURY WHICH OCCURRED AUGUST 21 s 1973,
THE CLAIM FOR THE BACK INJURY OF AUGUST 21, 1973 1S NOT A PART OF
THIS PROCEEDING,

ON DE NOVO REVIEW THE BOARD CONCURS WITH THE FINDING OF THE
HEARING OFFICER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED OCTOBER 2, 1973 IS
AFFIRMED TO THE EXTENT THAT IT SAYS "' THE DETERMINATION ORDER OF

THE WORKMEN' S COMPENSATION BOARD DATED MARCH 22, 1973 IS AFFIRMED, | |
THE INCORRECT SURPLUSAGE IN THE ORDER " AND THIS MATTER IS DISMISSED" "

IS DELETED FROM THE ORDER,
WCB CASE NO, 73—1458 MARCH 12, 1974

ROBERT TENNANT, CLAIMANT
BODIE AND MINTURN, CLAIMANT'S ATTVYS,
GRAY, FANCHER, HOLMES AND HURLEY,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE IS WHETHER OR NOT THE INDUSTRIAL ACCIDENT AGGRAVATED
PREEXISTING TENSION AND MYOFIBROSIS,

THE DETERMINATION ORDER DATED JANUARY 19, 1972 AWARDED
TEMPORARY DISABILITY ONLY, THE CLAIM WAS REOPENED BECAUSE OF
RECURRING HEADACHES, THE EMPLOYER MADE A PARTIAL DENIAL DENYING
RESPONSIBILITY FOR THE HEADACHES, THE DETERMINATION. ORDER DATED
JUNE 25, 1973 AWARDED ONLY TEMPORARY DISABILITY, NO PERMANENT
DISABILITY, AND SPECIFICALLY DID NOT RULE ON THE QUESTION OF
RELATIONSHIP OF CLAIMANT'S PSYCHONEUROSIS, EMOTIONAL STRESS AND
HEADACHES TO THE INDUSTRIAL ACCIDENT,

CLAIMANT HAD PREEXISTING MYOFIBROSIS AND PREEXISTING PSYCHO=~
PATHOLOGY, THE MEDICAL EVIDENCE SHOWS THAT THE INDUSTRIAL INJURY
PRECIPITATED AND AGGRAVATED THE PREEXISTING PSYCHOPATHOLOGY,

BASED ON THE MEDICAL EVIDENCE IN THE FILE, THE BOARD CONCURS
WITH THE WELL REASONED OPINION AND ORDER OF THE REFEREE WHICH

REMANDED THE CLAIM TO THE EMPLOYER FOR MEDICAL CARE AND TREATMENT
AND WHICH REVERSED THE PARTIAL DENIAL OF THE EMPLOYER,

ORDER

THE ORDER OF THE REFEREE DATED OCTOBER 23, 1973 1S AFFIRMED,
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CLAlMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEgE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,

FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
WCB CASE NO, 73-1832 MARCH 12, 1974

JESS D, CARTER, CLAIMANT
BRICE L, SMITH, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS MATTER INVOLVES THE EXTENT OF PERMANENT DISABILITY TO
CLAIMANT%S RIGHT LEG, THE DETERMINATION ORDER AWARDED 20 PERCENT
LOSS OF RIGHT LEG (30 DEGREES), THE REFEREE INCREASED THIS AWARD
BY 10 PERCENT TO A TOTAL OF 30 PERCENT (45 DEGREES) PERMANENT
PARTIAL DISABILITY OF THE RIGHT LEG,

CLAIMANT HAS HAD THREE INDUSTRIAL INJURIES AND FOUR SURGERIES
TO THE RIGHT KNEE, THE 1965 RIGHT KNEE INJURY RESULTED IN AN AWARD
OF 40 PERCENT LOSS OF FUNCTION OF THE RIGHT LEG, THE 1967 INJURY
RESULTED IN AN ADDITIONAL AWARD OF 20 PERCENT LOSS OF FUNCTION OF
THE RIGHT LEG, THE REFEREE'S ORDER IN THE PRESENT CASE ADDS AN
ADDITIONAL 30 PERCENT LOSS OF FUNCTION OF THE RIGHT LEG, ALL OF
THESE AWARDS TOTAL A 90 PERCENT LOSS OF FUNCTION OF THE RIGHT
LEG,

CLAIMANT MUST WEAR A BRACE ON HIS RIGHT KNEE AT ALL TIMES,
CLAIMANT HAD BEEN ENROLLED WITH THE DEPARTMENT OF VOCATIONAL
REHABILITATION AND HAD COMPLETED THREE TERMS SUCCESSFULLY, FOR
NO REASON FOUND IN THE RECORD AND THROUGH NO FAULT OF THE CLAIMANT,
ACCORDING TO THE RECORDS ON REVIEW, AT THE END OF THE FIRST PART
OF A TWO PART COURSE, AND AFTER SUCCESSFULLY COMPLETING DIESEL
ENGINE TRAINING, THE REHABILITATION TRAINING WAS STOPPED,

THE CLAIMANT HAS RECEIVED AWARDS TOTALING 90 PERCENT (135
DEGREES) OF A MAXIMUM OF 150 DEGREES PERMANENT PARTIAL DISABILITY
FOR LOSS OF FUNCTION OF THE RIGHT LEG, ON DE NOVO REVIEW THE BOARD
AFFIRMS THIS FINDING,

THE BOARD EXTENDS THE SERVICES OF THE DISABILITY PREVENTION
DIVISION AND ENCOURAGES THE CLAIMANT TO AVAIL HIMSELF OF THESE
SERVICES,

ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 5, 1973 IS AFFIRMED,
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WCB CASE NO, 73-728 MARCH 12, 1974

BOB KAGEYAMA, CLAIMANT

RICHARDSON AND MURPHY, CLAIMANT'S ATTYS,
PHILIP MONGRAIN, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE ISSUE 1S EXTENT OF UNSCHEDULED PERMANENT PARTIAL DISABILITY,
THE DETERMINATION ORDER AWARDED 10 PERCENT (32 DEGREES), THE
HEARING OFFICER INCREASED THE AWARD TO 60 PERCENT (192 DEGREES),
THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW,

CL.AIMANT, A 49 YEAR OLD ORCHARDIST IN HOOD RIVER, HAD A 30
ACRE PEAR ORCHARD FOR THE PAST 26 YEARS AND HAD JUST RECENTLY
BOUGHT THE ADJOINING 40 ACRES AND WAS DEVELOPING IT, CLAIMANT
SUPPLEMENTED THE ORCHARD INCOME WORKING PART~TIME AS A TRUCK
DRIVER FOR DIAMOND FRUIT GROWERS, THE UPPER PANEL OF A BOX ON
A DUMP TRUCK FELL STRIKING CLAIMANT ON THE SIDE OF THE HEAD AND
SHOULDER, FRACTURING THE LEFT PARIETAL BONE AND CAUSING SEVERE
BRAIN CONCUSSION, CLAIMANT HAS .LOST THE SENSE OF SMELL AND HAS
DIMINISHED SENSATION IN THE LEFT MID CHEEK, HE HAS COMPLAINTS AT
THE PRESENT TIME OF HEADACHES, DIZZINESS WITH OCCASIONAL NAUSEA,
CLAIMANT WAS UNABLE TO DO THE WORK AS AN ORCHARDIST AND HAD TO
SELL THE ORCHARD, CLAIMANT IS IN A VOCATIONAL REHABILITATION
PROGRAM BEING TRAINED AS A COMBINATION WAREHOUSEMAN AND SALESMAN,
CLAIMANT'S SEVERE HEADACHES, AT TIMES, FORCE HIM TO GO HOME
UNTIL THE HEADACHE SUBSIDES, HE 1S ABLE TO COMPLETE AN EIGHT
HOUR WORKDAY IN ABOUT TEN HOURS,

THE HEARING OFFICER FOUND CLAIMANT TO BE AN HONEST, CREDIBLE
WITNESS, CLAIMANT HAS GOOD INTELLECTUAL CAPACITY, CONTINUATION
OF VOCATIONAL REHABILITATION TRAINING IS RECOMMENDED,

THE CASES CITED BY THE STATE ACCIDENT INSURANCE FUND IN THE
EMPLOYER.-S BRIEF ARE CLEARLY DISTINGUISBHABLE FROM THIS CASE,
THE MOTIVATION AND CREDIBILITY OF THE CLAIMANT IN SOME OF THOSE
CASES WERE HIGHLY DOUBTFUL, IN THE CASE OF RAMON SALAZAR IT
IS INTERESTING TO NOTE THAT BY THE ORDER ON REVIEW DATED FEBRUARY
21, 1974, CLAIMANT WAS AWARDED PERMANENT TOTAL DISABILITY,

EACH CASE MUST BE JUDGED ON THE PARTICULAR FACTS OF THAT CASE,

ON DE NOVO REVIEW THE BOARD CONCURS WITH THE OPINION AND
ORDER OF THE HEARING OFFICER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 17, 1973
IS AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,
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WCB CASE NO, 73—321 MARCH 12, 1974

s U e sl E b e
WILLIAM J. BIDEGARY, CLAIMANT
SMITH AND L.EE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

L O T R

ReEVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS MATTER INVOLVES A DENIED BACK INJURY éL.AlM. THE HEARING
OFFICER HELD THAT THE CLAIMANT FAILED TO PROVE THAT THE INJURY
AROSE OUT OF AND IN THE SCOPE OF HIS EMPLOYMENT AND AFFIRMED THE
DENIAL, THE CLAIMANT REQUESTS BOARD REVIEW,

THE CLAIMANT, A SERVICE STATION ATTENDANT, ALLEGED AN
INDUSTRIAL BACK INJURY FOR THE DATE OF SEPTEMBER 19, 1972, HE
WAS SEEN BY A CHIROPRACTOR SEPTEMBER 22, 1972, THE CHIROPRACTOR
REPORTS THE PATIENT STATED HIS BACK HAD BEEN BOTHERING HIM FOR
SOME TIME AND HAD BECOME WORSE LATELY, :

THE HEARING OFFICER FOUND CLAIMANT™S CREDIBILITY QUESTlONAiBL_E.
NUMEROUS DISCREPANCIES IN THE FACTS SUBMITTED BY THE CLAIMANT |
AND EXHIBITS ARE NOTED, '

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE FACTS ARE NOT
STRONGLY PERSUASIVE AS TO THE COMPENSABILITY OF THIS CLAIM, THE
QUESTIONABLE CREDIBILITY OF THE CLAIMANT 1S ALSO TO BE CONSIDERED,

lT IS NOTED THAT THE ORDER OF THE HEARING OFFICER STATES =

"' |17 1S HEREBY ORDERED THAT CLAIMANT'S REQUEST FOR HEARING
1S DISMISSED, ! THIS IS OBVIOUSLY AN INCORRECT ORDER, THE HEARING
OFFICER CONDUCTED THE HEARING AND RENDERED AN OPINION AND ORDER
ON THE MERITS OF THE CASE, THUS, THE CLAIMANT'S REQUEST FOR A
HEARING OBVIOUSLY WAS NOT DISMISSED, THE BOARD CONCURS WITH THE
OPINION OF THE HEARING OFFICER, THE FOLLOWING ORDER IS SUBSTITUTED
FOR THE ORDER OF THE HEARING OFFICER,

ORDER

THE DENIAL OF THE CLAIM IS AFFIRMED,

WCB CASE NO, 72—3385 MARCH 12, 1974

ROL.AND PETERSON, CLAIMANT
ANDERSON, FULTON, LAVIS AND VAN THIEL,
CLAIMANT%=S ATTYS,

MACDONALD, DEAN, MCCALLISTER AND SNOW,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,
CLAIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER™S ORDER

AFFIRMING A DETERMINATION ORDER DATED SEPTEMBER 27, 1972 WHICH
AWARDED 37,5 DEGREES FOR 25 PERCENT LOSS OF THE LEFT LEG,
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UPON DE NOVO REVIEW, THE BOARD CONCURS IN THE FINDINGS AND
OPINIONS EXPRESSED IN THE HEARING OFFICER' S ORDER AND CONCLUDES

IT SHOULD BE AFFIRMED IN ITS ENTIRETY,
ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 15, 1973 IS
HEREBY AFFIRMED,

WCB CASE NO, 72—3128 MARCH 12, 1974
WCB CASE NO, 73—1225 MARCH 12, 1974

LEW E, WALLACE, CLAIMANT
BENSON AND ARENZ, CLAIMANT'S ATTYS,
MERLIN MILLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

RevVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS MATTER CONCERNS THE EXTENT OF PERMANENT DISABILITY
RESULTING FROM TWO COMPENSABLE LOW BACK INJURIES SUFFERED BY
THE CLAIMANT WHILE WORKING FOR THE CARNATION COMPANY,

THE FIRST INJURY OCCURRED ON APRIL 30, 1968 WHILE CARNATION
INSURED ITS WORKMEN'S COMPENSATION LIABILITY THROUGH AETNA
CASUALTY AND SURETY COMPANY,

A SECOND INCIDENT ON MARCH 23, 1971 WAS FOUND TO BE A NEW
INJURY AND THE RESPONSIBILITY OF TRAVELERS INSURANCE COMPANY
WHICH INSURED THE CARNATION COMPANY'S WORKMEN'S COMPENSATION
LIABILITY ON THAT DATE,

A DETERMINATION ORDER DATED MARCH 19, 1971 GRANTED 15 PERCENT
UNSCHEDULED DISABILITY (48 DEGREES) FOR THE FIRST INJURY, A
DETERMINATION ORDER DATED MARCH 13, 1973 GRANTED 10 PERCENT
UNSCHEDULED DISABILITY (32 DEGREES) FOR THE SECOND INJURY,

ReEQUESTS FOR HEARING WERE FILED ON EACH DETERMINATION ORDER
AND CONSOLIDATED FOR HEARING, THE HEARING OFFICER INCREASED THE
UNSCHEDULED DISABILITY AWARD FOR THE SECOND INJURY TO A TOTAL OF
35 PERCENT UNSCHEDULED DISABILITY (112 DEGREES) BUT DID NOT
INCREASE THE COMPENSATION ALLOWED FOR THE FIRST INJURY,

CL.AIMANT REQUE STED REVIEW BY THE BOARD CONTENDING HE IS
PERMANENTLY TOTALLY DISABLED, THE EMPLOYER, THROUGH ITS INSURER,
TRAVELERS INSURANCE COMPANY' CROSS-~-REQUESTED BOARD REVIEW, 1T
PROTESTS THE HEARING OFFICER ™ S INCREASE IN PERMANENT DISABILITY
BUT ARGUES THAT, IF SUCH PERMANENT DISABILITY EXISTS, IT IS THE
RESULT OF THE FIRST, NOT THE SECOND, INJURY,

BASED UPON THE EVIDENCE OF RECORD, THE CLAIMANT IS, AS A
MATTER OF LAW, NOT PERMANENTLY AND TOTALLY DISABLED, CLAIMANT
HAS EMBARKED ON A NEW COURSE OF EMPLOYMENT AS A WATCHMAKER,
DUE TO THE CLAIMANT'S EXCELLENT MOTIVATION, INTELLIGENCE AND
APTITUDES, THERE 1S EVERY REASON TO BELIEVE HE WILL ULTIMATELY
SUCCEED,
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CLAIMANT 1S NOT IN THE " 'ODD=LOT'' CATEGORY BECAUSE IT
APPEARS CLAIMANT 1S ABLE TO REGULARLY PERFORM AT A GAINFUL AND
SUITABLE OCCUPATION, IF, HOWEVER, THIS ASSESSMENT PROVES WRONG,
THE CLAIMANT MAY REQUEST ADDITIONAL COMPENSATION IN ACCORDANCE
WITH ORS 656 ,271 AND 656,278,

CLAXMANT DOES, OF COURSE, HAVE SIGNIFICANT PERMANENT PARTIAL
DISABILITY, WE AGREE WITH THE FINDINGS AND OPINION OF THE HEARING
OFFICER IN THIS REGARD, THE EVIDENCE POINTS TO THE SECOND INJURY
AS THE CAUSE OF THE CLAIMANT"'S INCREASED LOSS OF EARNING CAPACITY,
THE ADDITIONAL PERMANENT DISABILITY WAS PROPERLY ATTRIBUTED TO
THE INJURY OF MARCH 23, 1971,

THE HEARING OFFICER'S ORDER SHOULD BE AFFIRMED,

ORDER
THE ORDER OF THE HEARING OFFICER DATED AUGUST 22, 1973, AS
AMENDED AUGUST 23, 1973, 1S HEREBY AFFIRMED,

WCB CASE NO, 73—1471 MARCH 12, 1974

MARGARET L. HILL, CLAIMANT

RASK, HEFFERIN AND CARTER, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS A REVIEW OF A HEARING OFFICER' S ORDER
AFFIRMING A DETERMINATION ORDER DATED AUGUST 29, 1972 WHICH
GRANTED NO PERMANENT DISABILITY COMPENSATION, SHE CONTENDS SHE
SUFFERS PERMANENT DISABILITY FROM A COMPENSABLE LOW BACK INJURY
OF FEBRUARY 27, 1970,

A HISTORY OF THE LITIGATION SURROUNDING THIS CASE [IS NECESSARY
TO THIS ORDER, ON SEPTEMBER 21, 1972 CLAIMANT FILED A REQUEST
FOR HEARING THROUGH HER ATTORNEY, THOMAS O, CARTER, CONTESTING
THE ABSENCE OF AN AWARD OF PERMANENT DISABILITY IN THE DETERMINATION
ORDER OF AUGUST 29, 1972, (WCB CASE NO, 72 ~2565) WHEN THE MATTER
CAME BEFORE THE HEARING OFFICER ON MARCH 19, 1973, THE CLAIMANT
CONTENDED INSTEAD THAT HER CLAIM HAD BEEN PREMATURELY CLOSED
AND THAT SHE WAS ENTITLED TO FURTHER MEDICAL. CARE AND PAYMENT
OF TIME LOSS COMPENSATION, SHE SPECIFICALLY REQUESTED THAT THE
ISSUE OF PERMANENT DISABILITY NOT BE CONSIDERED BY THE HEARING
OFFICER, THE HEARING OFFICER, BY ORDER DATED APRIL 16, 1973,
FOUND HER CONDITION MEDICALLY STATIONARY — THAT THE MEDICAL.
TREATMENT SHE WAS RECEIVING COULD BE PROVIDED UNDER ORS 656,245
AND, FURTHER, THAT SHE WAS NOT ENTITLED TO TEMPORARY TOTAL
DISABILITY COMPENSATION,

SHE REQUESTED BOARD REVIEW OF THAT ORDER ON MAY 2, 1973,
ON APPEAL, SHE CONTENDED THE HEARING OFFICER HAD ERRED IN FINDING
HER MEDICALLY STATIONARY AND NOT ENTITLED TO TIME LOSS, DURING
THE PENDENCY OF THE REVIEW, IN FACT, ON MAY 3, 1973, CLAIMANT
REQUESTED ANOTHER HEARING, (WCB CASE NO, 73-~1471), RAISING ANEW
THE PREVIOUSLY WITHDRAWN ISSUE OF EXTENT OF PERMANENT PARTIAL
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DISABIIL.ITY. EVIDENCE WAS TAKEN ON THAT ISSUE AT A HEARING ON
SEPTEMBER 11, 1973, ON OCTOBER 3, 1973 THE HEARING OFFICER RULED
CLAIMANT HAD SUFFERED NO PERMANENT DISABILITY AS A RESULT OF HER
ACCIDENT OF FEBRUARY 27, 1970, (wWCB CASE NO, 73-1471)

MEANWH[LE, ON SEPTEMBER 17, 1973 THE BOARD ISSUED ITS ORDER
ON REVIEW IN WCB CASE NO, 72 -~2565 AFFIRMING THE HEARING OFFICER'S
ORDER THAT CLAIMANT WAS MEDICALLY STATIONARY AND NOT ENTITLED
TO TIME LOSS COMPENSATION, '

On OocTOBER 11, 1973 CLAIMANT REQUESTED BOARD REVIEW OF THE
HEARING OFFICER! S ORDER DATED OCTOBER 3, 1973 IN WCB CASE NO, 73=~1471,
ON OCTOBER 17, 1973 CLAIMANT APPEALED THE BOARD'S ORDER ON REVIEW
IN WCB CASE NO, 72-2565 TO THE CIRCUIT COURT OF MULTNOMAH COUNTY
(CASE NO, 396 ~228) ,

lN THE NOTICE OF APPEAL TO THE CIRCUIT COURT, CLAIMANT ADMITTED
THAT HER CONDITION HAD BECOME MEDICALLY STATIONARY AND SHE COULD
RETURN TO HER FORMER EMPLOYMENT ON JULY 31, 1973 BUT CONTENDED
SHE WAS ENTITLED TO TIME LOSS COMPENSATION FROM AUGUST 10, 1972
TO JULY 31, 1973,

By A MEMORANDUM OPINION DATED NOVEMBER 28, 1973, JUDGE JOHN
C, BEATTY FOUND THAT SHE WAS MEDICALLY STATIONARY ON AUGUST 10,
1972 AND THAT HER CLAIM HAD BEEN PROPERLY CLOSED, HOWEVER, HE
WENT ON TO FIND 'Y , , , THAT HER CASE SHOULD BE REOPENED FOR
CONTINUED MEDICAL TREATMENT,.*! HE SPECIFICALLY EXPRESSED NO
OPINION AS TO WHETHER SHE WAS ENTITLED TO ANY TEMPORARY DISABILITY
COMPENSATION, MULTNOMAH COUNTY CIRCUIT COURT RECORDS REVEAL THAT
NO ORDER HAS YET BEEN ENTERED IN THE CASE,

THE STATE ACCIDENT INSURANCE FUND CONTENDS IN THIS REVIEW
THAT BECAUSE THE CLAIMANT'S ISSUES WERE SPLIT INTO TWO HEARINGS,
THE BOARD IS WITHOUT JURISDICTION OVER THE PRESENT REQUEST FOR
REVIEW AND THAT THE RECORD OF THIS CASE (WCB CASE NO, 73-~1471)
SHOULD SIMPLY BE CERTIFIED TO THE CIRCUIT COURT OF MULTNOMAH
COUNTY, THE CONTENTION THAT THE BOARD IS WITHOUT JURISDICTION IN
THE PRESENT CASE 1S TOTALLY WITHOUT MERIT, THE LAW HAS GIVEN THE
WORKMEN®* S COMPENSATION BOARD AUTHORITY TO DECIDE DISPUTES OF
THIS KIND AND THE PARTIES TO THIS DISPUTE HAVE BEEN PROPERLY
BROUGHT BEFORE IT, JURISDICTION EXISTS,

WE DO AGREE THAT ORIGINALLY, THE CLAIMANT"' S ISSUES SHOULD
NOT HAVE BEEN SPLIT FOR HEARING, CLAIMANT SHOULD NOT HAVE WITH=~
DRAWN THE EXTENT OF PERMANENT DISABILITY ISSUE IN WCB CASE NO, i
72 ~2565 BUT SHOULD HAVE PLEADED IT AS AN ALTERNATIVE ISSUE, HAD
SHE DONE SO, THE WHOLE MATTER WOULD HAVE BEEN DISPOSED OF LONG
AGO, OR AT LEAST WOULD NOW BE PENDING BEFORE THE CIRCUIT COURT
ON AL.L ISSUES,

WE BELIEVE THE PROPER SOLUTION OF THIS MATTER IS TO SIMPLY
DISMISS THE CLAIMANT'S REQUEST FOR REVIEW, BY VIRTUE OF THE
OPINION OF THE CIRCUIT COURT IT APPEARS THE CLAIMANT'S CLAIM IS
TO BE ! 'REOPENED'!, A NECESSARY CONSEQUENCE OF CLAIM REOPENING
1S A SUBSEQUENT RECLOSURE AND EVALUATION OF THE PERMANENT DI1S~
ABILITY, IF ANY, WHICH MAY REMAIN AFTER MEDICAL TREATMENT IS
COMPLETED, IT WOULD BE A USELESS ACT TO DECIDE CLAIMANT'S
"TPERMANENT DISABILITY"! PRIOR TO THE COMPLETION OF EFFORTS TO
RELIEVE CLAIMANT OF HER COMPLAINTS, WE CONCLUDE THE ISSUES
PRESENTED TO THE BOARD IN WCB CASE NO, 73-1471 ARE MOOT,
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JUDGE BEATTY APPEARS WILLING, BASED ON HIS PRESENT UNDER=
STANDING OF CLAIMANT'S TwO CASES, TO CONSIDER JOINING ALL ASPECTS
OF THE CASE IN HIS COURT BEFORE ENTERING AN ORDER, IF ONE OR BOTH
OF THE PARTIES DISAGREE, THEY MAY APPEAL THIS ORDER TO THE CIRCUIT
COURT WHERE 1T CAN BE CONSOLIDATED OR CONSIDERED WITH THE PENDING
APPEAL IN CASE NO, 396 ~228,

ORDER
THE CLAIMANT' S REQUEST FOR REVIEW FILED IN WCEB CASE NO,
73~1471 1S HEREBY DISMISSED,
WCB CASE NO, nNonE MARCH 13, 1974

DEBRA CEGLIE, CLAIMANT
DEZENDORF, SPEARS, LUBERSKY AND
CAMPBELL, CLAIMANT'S ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

CLAIMANT'S ATTORNEY REQUESTS THE BOARD TO DETERMINE A JUST
AND PROPER DISTRIBUTION OF THE PROCEEDS OF SETTLEMENT OF A THIRD
PARTY CLAIM PURSUANT TO ORS 656,593 (3),

CLAIMANT WAS INJURED IN AN AUTOMOBILE ACCIDENT CAUSED BY THE
NEGLIGENCE OF A THIRD PERSON WHILE IN THE COURSE AND SCOPE OF HER
EMPLOYMENT, THE EMPLOYER'S CARRIER HAS PAID WORKMEN'"S
COMPENSATION BENEFITS TO CLAIMANT IN THE AMOUNT OF SEVEN HUNDRED
THIRTY DOLLARS AND FIFTY FOUR CENTS, CLAIMANT SETTLED THE THIRD
PARTY CLAIM IN THE AMOUNT OF THREE THOUSAND SIX HUNDRED DOLLARS,
CLAIMANT INCURRED COSTS AND ATTORNEY'S FEES IN EXCESS OF 25 PERCENT
OF THAT AMOUNT IN MAKING THE RECOVERY,

EMPLOYER" S CARRIER DEMANDS FULL REIMBURSEMENT OF SEVEN
HUNDRED THIRTY DOLLARS AND FIFTY FOUR CENTS, WORKMEN'S COMPENSA-
TION BENEFITS PAID TO HER, CLAIMANT ALLEGES EMPLOYER'S CARRIER
SHOULD RECEIVE SEVEN HUNDRED THIRTY DOLLARS AND FIFTY FOUR CENTS
LESS THE 25 PERCENT ATTORNEY'S FEES,

ORS 656,593 (A) (B) AND (C) AND (D) PROVIDES THAT THIRD PARTY
RECOVERIES SHOULD BE DISTRIBUTED AS FOLLOWS -~

( A) COSTS AND ATTORNEY'S FEES NOT TO EXCEED OREGON STATE
BAR MINIMUM CONTINGENCY FEES SHOULD FIRST BE PAID IN FULL,

(B) CLAIMANT SHALL RECEIVE 25 PERCENT OF THE BALANCE,

(e) EMPL.OYER' S CARRIER SHALL RECEIVE BALANCE OF RECOVERY
TO THE EXTENT OF ITS EXPENDITURE,

(D) BALANCE OF RECOVERY SHALL BE PAID TO THE CLAIMANT,
UNDER THE STATUTE, AND THE FACTS OF THIS CASE, THE PAYING

AGENCY 1S ENTITLED TO FULL REIMBURSEMENT OF ITS EXPENDITURES FOR
COMPENSATION,

ORDER
AETNA LIFE AND CASUALTY SHALL RECEIVE THE SUM OF SEVEN HUNDRED

THIRTY DOLLARS AND FIFTY FOUR CENTS FROM THE SETTLEMENT OF THIS THIRD
PARTY RECOVERY,
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WCB CASE NO, 72—-2366 MARCH 14, 1974

LEONARD CUMMINGS, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT REQUESTS REVIEW OF A HEARING OFFICER"S ORDER DATED
JULY 30, 1973, WHICH ALLOWED HIS CLAIM OF AGGRAVATION BUT GRANTED
NO COMPENSATION FOR THE PERIOD OF TEMPORARY DISABILITY SUFFERED
PRIOR TO THE FILING OF HIS REQUEST FOR HEARING ON AUGUST 28, 1972,
CLAIMANT CONTENDS HE IS ENTITLED TO TEMPORARY DISABILITY FROM
AUGUST 7, 1971,

AS A MATTER OF JURISPRUDENCE, THE RIGHT TO TIME LOSS COM=
PENSATION RESTS FUNDAMENTALLY ON THE EXISTENCE OF TEMPORARY
TOTAL DISABILITY, THE LEGISLATURE ALWAYS RECOGNIZED THAT
PROPOSITION IN THE CASE OF AN ORIGINAL CLAIM FOR COMPENSATION,
IN THOSE CASES PAYMENT OF COMPENSATION FOR TIME LOSS OCCURRING
PRIOR TO THE MAKING OF A CLAIM (OR EVEN PRIOR TO THE GIVING OF
NOTICE OF THE INJURY) IS NOT BARRED,

THE CLAIMANT'S BRIEF CORRECTLY POINTS OUT THAT THE 1965
OREGON LEGISLATURE HARMONIZED THE PROVISIONS APPLICABLE TO
AGGRAVATION CLAIMS WITH THE FUNDAMENTAL. PRINCIPLE, FOR INJURIES
SINCE THEN A WORKMAN IS NOT LIMITED ONLY TO BENEFITS ACCRUED
SUBSEGUENT TO THE FILING OF AN AGGRAVATION CLALIM,

ALTHOUGH THE HEARING OFFICER RECOGNIZED THE PRINCIPLE THAT
AGGRAVATION CLAIMS HAVE THE DIGNITY OF CLAIMS IN THE FIRST INSTANCE,
HE FAILED TO GIVE EFFECT TO THAT PRINCIPLE WHEN HE ORDERED
COMMENCEMENT OF TIME LOSS AS OF AUGUST 28, 1972,

CLAIMANT CONTENDS IN HIS BRIEF =

"*THE RECORD 1S CLEAR THAT CLAIMANT RECEIVED MEDICAL
CARE AND WAS TOTALLY DISABLED FROM AUGUST 7, 1971 TO
THE DATE OF THE HEARING, AS THE RESULT OF AGGRAVATION
OF HIS DISABILITY, '’

THE BOARD AGREES THAT A PREPONDERANCE OF THE MEDICAL.
OPINION EVIDENCE RELATES CLAIMANT'S HEADACHES AND PSYCHIATRIC
DIFFICULTIES, FOR WHICH HE WAS FIRST HOSPLTALIZED ON AUGUST 7,
1971, TO THE ACCIDENT=CAUSED BRAIN TRAUMA,

THE BOARD THEREFORE CONCLUDES THE CLAIMANT'S CLAIM SHOULD

BE REOPENED AS OF AUGUST 7, 1971 FOR THE PAYMENT OF COMPENSATION,
ORDER
THE ORDER OF THE HEARING OFFICER DATED JULY 30, 1973 IS

HEREBY AFFIRMED WITH THE EXCEPTION OF THE COMPENSATION COMMENCE -
MENT DATE WHICH IS HEREBY MODIFIED TO READ AUGUST 7, 1971,

CLAIMANT" S ATTORNEY, WILLIAM A, BABCOCK, IS HEREBY GRANTED

AN ADDITIONAL TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR HIS SERVICES ON THIS APPEAL,
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WCB CASE NO, 73—1253 MARCH 14, 1974

RONALD LARSON, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT REQUE STS REVIEW OF A HEARING OFFICER'S ORDER
AFFIRMING AN AWARD OF 10 PERCENT UNSCHEDULED DISABILITY ALLOWED
FOR HIS MOST RECENT BACK INJURY,

PrIOR TO THE INJURY IN QUESTION, CLAIMANT HURT HIS LOW BACK
ON OCTOBER 19, 1970, THAT INJURY NECESSITATED LUMBAR LAMINECTOMY
AND LEFT HIM PHYSICALLY UNSUITED FOR HEAVY LABOR OR WORK INVOLVING
REPETITIVE BENDING OR STOOPING, AS A CONSEQUENCE HE RECEIVED A
15 PERCENT UNSCHEDULED DISABILITY AWARD, :

ON ocTOBER 13, 1971 WHILE HELPING WITH THE CONSTRUCTION OF A
POLE FRAME BUILDING, CLAIMANT SUFFERED THE ADDITIONAL BACK INJURY
IN QUESTION, A SECOND LUMBAR LAMINECTOMY WAS PERFORMED WITH
REMOVAL OF A LARGE HERNIATED DISC,

A DETERMINATION ORDER DATED APRIL 20, 1973 GRANTED CLAIMANT
AN ADDITIONAL 10 PERCENT UNSCHEDULED DISABILITY FOR THE RESULTS
OF THE SECOND INJURY, CLAIMANT REQUESTED A HEARING ON THE EXTENT
OF DISABILITY,

THE HEARING OFFICER CONCLUDED THE LIMITATION ON EMPLOYMENT
FOLLOWING THE SECOND INJURY WAS PRACTICALLY THE SAME AS FOLLOWING
THE FIRST AND THEREFORE AFFIRMED THE DETERMINATION ORDER,

CLAIMANT CONTENDS THE HEARING OFFICER IMPROPERLY APPLIED
ORS 656,222 AND THAT, IN ANY EVENT, HIS DISABILITY EXCEEDS THAT
AWARDED,

THE HISTORY OF WHAT IS NOW ORS 656,222 AND THE INTERPRETATION
OF THAT SECTION IN THE CASES OF CAIN VvV, SIAC, 149 OR 29, (1934) -

GREEN V, SIAC, 197 OR 160 (1953) AND NESSELRODT V, SIAC, 248 OR
452 (1967) REVEALS THAT -

(1) NESSELRODT REQUIRES THE DEDUCTION OF PRIOR AWARDS FROM
SUBSEQUENT AWARDS FOR PERMANENT PARTIAL DISABILITY AFFECTING
SCHEDULED MEMBERS,

(2) GREEN PERMITS = BUT DOESN'T NECESSARILY REQUIRE = GRANTING
OF AWARDS FOR SUBSEQUENT PERMANENT PARTIAL DISABILITY WITHOUT
DEDUCTION FOR PRIOR PERMANENT PARTIAL DISABILITY AWARDS IN UN-—
SCHEDULED MEMBER INJURIES EVEN THOUGH THE SUBSEQUENT INJURY WAS
TO THE SAME UNSCHEDULED AREA,

THE LEGISLATIVE RETENTION OF ORS 656,222 SINCE THE ABOVE
MENTIONED CASES, PLUS THE ENACTMENT OF ORS 656,214 (5) ON
JUNE 1, 1967 DISCLOSE A LEGISLATIVE INTENTION THAT UNSCHEDULED
DISABILITY AWARDS BE BASED ON THE ACTUAL PERMANENT DISABILITY
SUFFERED AS A RESULT OF THE SECOND INJURY AND THAT THE AWARD
SHOULD BE MADE ON AN AD HOC BASIS WITHOUT RESORT TO RIGID PROCEDURAL
RULES OF DEDUCTIBILITY OR NON DEDBUCTIBILITY,
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WITH RESPECT TO UNSCHEDULED DISABILITY AWARDS, ORS 656,222
REQUIRES ONLY THAT THE AWARD BE MADE ""WITH REGARD TO THE
COMBINED EFFECT OF HIS INJURIES AND HIS PAST RECEIPT OF MONEY FOR
SUCH DISABILITIES" ",

[T APPEARS THE HEARING OFFICER DID NOT AUTOMATICALLY DEDUCT
THE PRIOR AWARD, RATHER THE AFFIRMANCE OF THE DETERMINATION
ORDER RESTED ON THE BASIC CONCLUSION THAT NO ADDITIONAL LOSS OF
EARNING CAPACITY HAD RESULTED, WE DISAGREE, CLAIMANT HAS BEEN
LEFT, AS A RESULT OF THE MOST RECENT INJURY, IN A POSITION WHERE
HE 1S UNABLE_TO RETURN TO THE TYPE OF WORK THAT HE WAS ABLE TO
DO AFTER HIS"FIRST INJURY, HE NOW NEEDS VOCATIONAL REHABILITATION
PARTLY FROM THE EFFECTS OF THIS INJURY AND PARTLY FROM THE EFFECTS
OF THE ORIGINAL INJURY,
KeEEPING IN MIND "' THE COMBINED EFFECTS OF HIS INJURIES AND
HIS PAST RECEIPT OF MONEY FOR SUCH DISABILITIES" !, THE BOARD
CONCI.UDES CLAIMANT IS ENTITLED TO 64 DEGREES FOR THE UNSCHEDULED
DISABILITY RESULTING FROM THIS INJURY, RATHER THAN THE 32 DEGREES
ALLOWED BY THE DETERMINATION ORDER,

ORDER

CLAIMANT 1S HEREBY AWARDED AN ADDITIONAL 32 DEGREES MAKING
A TOTAL OF 64 DEGREES OR 20 PERCENT OF THE MAXIMUM ALLOWABLE
FOR UNSCHEDULED DISABILITY RESULTING FROM THE INJURY OF OCTOBER
13, 1971,

CLAIMANT" S ATTORNEY, EVOHL F, MALAGON, 1S HEREBY AWARDED
25 PERCENT OF THE INCREASED COMPENSATION GRANTED BY THIS ORDER,
PAYABLE FROM SAID COMPENSATION, AS A REASONABLE ATTORNEY'S FEE,

WCB CASE NO, 73—2209 MARCH 14, 1974

ETHEL KENNEDY ( STITT) , CLAIMANT
GALBREATH AND POPE, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE ISSUE IS THE EXTENT OF UNSCHEDULED PERMANENT PARTI1AL
DISABILITY FOR A BACK INJURY, THE DETERMINATION ORDER AWARDED
15 PERCENT (48 DEGREES) AND THE REFEREE INCREASED THE AWARD TO
25 PERCENT (80 DEGREES) ,

CLAIMANT. A 50 YEAR OLD CASHIER=CLERK, RECEIVED A BACK SPRAIN
IN A LIFTING=TWISTING INCIDENT AUGUST 18, 1969 WHILE WORKING IN A
STORE, CLAIMANT HAS RECEIVED CONSERVATIVE TREATMENT AND HAS BEEN
EXAMINED BY ENUROLOGISTS, ORTHOPEDISTS AND HAS HAD A COMPLETE
WORKUP BY THE DISABILITY PREVENTION DIVISION, A LUMBAR MYELOGRAM
IN 1971 INDICATED A FILLING DEFECT BETWEEN THE DURA AND THE NERVE
ROOT SLEEVE ON THE RIGHT INDICATING A HERNIATED OR RUPTURED D1SC
ON THE RIGHT AT THE LUMBOSACRAL LEVEL, CLAIMANT REJECTED SURGERY,
CLAIMANT HAS SOME PSYCHOPATHOLOGY, TWO PREVIOUS HUSBANDS HAD
DIED SUDDENLY WITH HEART ATTACKS, CLAIMANT 1S NOW MARRIED,
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SINCE THE ACCIDENT IN 1969, CLAIMANT HAS, FROM TIME TO TIME,
CONTINUED PART~TIME CLERK AND CASHIER WORK IN VARIOUS STORES,

CLAIMANT>S PATTERN OF PART-TIME WORK PRIOR TO THE INDUSTRIAL
INJURY HAS CONTINUED SINCE THE INDUSTRIAL INJURY BUT HAS DECEASED
SOME BECAUSE OF HER PAIN AND ALSO BECAUSE OF HER REMARRIAGE,
CLAIMANT®SS MOTIVATION FOR WORKING IS RELEVANT TO THE [SSUE OF
WHETHER OR NOT SHE 1S, IN FACT, ABLE TO WORK,

MEASURING THE LOSS OF EARNING CAPACITY FOR THIS PART=TIME
CLERK—-CASHIER 1S COMPLICATED BY THE LACK OF GOOD GUIDEPOSTS AND
YARDSTICKS AND FURTHER, BY THE SUBSTANTIAL QUESTION OF WHETHER
CLAIMANT REALLY DESIRES TO REENTER THE LABOR MARKET AFTER HER
CURRENT MARRIAGE,

ON DE NOVO REVIEW OF THE ENTIRE RECORD, THE BOARD CONCURS
WITH THE FINDINGS AND OPINION OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE, DATED NOVEMBER 6, 1973 1S AFFIRMED,

WCB CASE NO, 73-85 MARCH 14, 1974

MURIEL PAULSON, CLAIMANT
DEZENDORF, SPEARS, LUBERSKY AND
CAMPBELL, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

A REQUEST FOR REVIEW HAVING BEEN DULY FILED BY THE STATE
ACCIDENT INSURANCE FUND WITH THE WORKMEN! S COMPENSATION BOARD
IN THE ABOVE—-ENTITLED MATTER, AND SAID REQUEST FOR REVIEW NOW
HAVING BEEN WITHDRAWN BY THE FUND WITH AUTHORIZATION BY THE
EMPLOYER,

IT 1S THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE
THE BOARD IS HEREBY DISMISSED,

NO NOTICE OF APPEAL 1S APPLICABLE,

WCB CASE NO, 73—2401 MARCH 14, 1974

GENE SCHULTZ, CLAIMANT

BROWN, BURT AND SWANSON, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REV[EWED BY COMMISSIONERS WILSON AND SLOAN,
THE ISSUE INVOLVED IN THIS MATTER IS WHETHER THE COMPENSABLE
BACK INJURY IN FEBRUARY, 1971 AND THE LAMINECTOMY OF JANUARY,

1973 WERE MATERIAL CONTRIBUTING FACTORS TO THE MYOCARDIAL.
INFARCTION, WHICH OCCURRED MAY 5, 1973, .
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CLAIMANT, A 39 YEAR OLD EMPLOYEE OF BOISE CASCADE, RECEIVED
A COMPENSABLE BACK INJURY FEBRUARY 12, 1971, HE WENT BACK TO
WORK IN JUNE, 1971 AND LEFT SHORTLY THEREAFTER FOR A TRUCK DRIVING
JOB IN NEVADA, HE WORKED THERE UNTIL NOVEMBER, 1971 WHEN HE HAD
SEVERE LOW BACK PAIN AND LEFT LEG PAIN, IN JANUARY, 1973 CLAIMANT
HAD BACK SURGERY AND DURING THE POST OPERATIVE PERIOD CLAIMANT HAD
A PULMONARY EMBOLISM, ON MAY 5, 1973 CLAIMANT WAS ON A ROUTINE
SHOPPING TRIP AND HAD THE MYOCARDIAL INFARCTION, THE EMPLOYER
ISSUED A PARTIAL DENIAL DENYING RESPONSIBILITY FOR THE MYOCARDIAL
INFARCTION, )

THE MEDICAL EVIDENCE IN THE RECORD REGARDING THIS ISSUE INCLUDES
THE OPINION OF THREE DOCTORS, THE EVIDENCE FROM DR, WISHAM
CONCLUDED THAT THE COMPENSABLE INJURY AND THE LAMINECTOMY WERE
NOT MATERIAL CONTRIBUTING FACTORS CAUSING THE MYOCARDIAL INFARCTION,
THE MYOCARDIAL INFARCTION WAS TOO REMOTE IN TIME FOR THE STRESS
OF THE OPERATION TO BE CONSIDERED A MATERIAL CONTRIBUTING CAUSE
OF THE INFARCTION,

ON DE NOVO REVIEW, THE BOARD ADOPTS AND AFFIRMS THE REFEREE'S
WELL WRITTEN OPINION,

ORDER
THE ORDER OF THE REFEREE DATED OCTOBER 31, 1974 IS AFFIRMED,
WCB CASE NO, 73-599 MARCH 14, 1974

ROBERT P, HOGAN, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS,
MERLIN MILLER, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT REQUESTS REVIEW OF A HEARING OFFICER'S ORDER
AFFIRMING A DETERMINATION ORDER ALLOWING CLAIMANT 15 PERCENT
OF THE MAXIMUM ALLOWABLE (48 DEGREES) FOR ADDITIONAL UNSCHEDULED
DISABILITY STEMMING FROM HIS LATEST LOW BACK INJURY,

CLAIMANT SUFFERED A COMPENSABLE BACK INJURY IN 1964 WHILE
EMPLOYED BY THE CITY OF PORTLAND FOR WHICH HE RECEIVED 35 PERCENT
LOSS USE OF AN ARM, ’

) IN 1966 A SECOND BACK INJURY WHILE IN THE EMPLOY OF SAFEWAY
STORES RESULTED IN AN ADDITIONAL UNSCHEDULED PERMANENT DISABILITY
AWARD EQUAL TO 5 PERCENT LOSS OF AN ARM,

THE ACCIDENT IN QUESTION OCCURRED ON MAY 1, 1971, WHEN
CLLAIMANT SLIPPED ON AN ICY FLOOR AND REINJURED HIS BACK, THE
ADDITIONAL INJURY NECESSITATED A LAMINECTOMY AT L4 -5 ON THE
RIGHT PLUS A FUSION OF LS AND S1, HE HAS A SOLID FUSION BUT THE
MOST PRUDENT VOCATIONAL COURSE FOR CLAIMANT, IN LIGHT OF THE
EFFECTS OF THIS INJURY COUPLED WITH THE RESIDUALS OF THE PRIOR
INJURIES, IS TO FIND LIGHTER EMPLOYMENT, CLAIMANT 1S ANXIOUS,
HOWEVER, TO CONTINUE HIS PRESENT EMPLOYMENT IN ORDER TO MAINTAIN
ELIGIBILITY FOR A PROSPECTIVE UNION BUSINESS AGENT POSITION, ONLY
IF HE 1S NOT ELECTED TO THAT POSITION WILL HE ACCEPT REHABILITATION
FOR LLIGHTER WORK,
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ON APPEAL CLAIMANT CONTENDS THE PRIOR INJURY AWARDS SHOULD
NOT BE TAKEN INTO ACCOUNT BECAUSE THEY WERE DETERMINED ON THE
BASIS OF """ IMPAIRMENT'! RATHER THAN ! LOSS OF EARNING CAPACITY" ',
THE LAW 1S NOT THAT RESTRICTIVE, ORS 656,222 SIMPLY PROVIDES
THAT AWARDS OF COMPENSATION FOR FURTHER ACCIDENTS SHALL BE MADE
WITH REGARD TO THE COMBINED EFFECT OF HIS INJURIES AND HIS PAST
RECEIPT OF MONEY FOR SUCH DISABILITIES, THE BOARD MAY NOT IGNORE
ORS 656,222,

IT MUST BE BORNE IN MIND THAT, EVEN THOUGH CONTINUED EMPLOY =~
MENT AS A MEATCUTTER IS NOT PRUDENT, CLAIMANT IS ABLE TO PERFORM
THE WORK, THIS EVIDENCE IS HELPFUL IN ESTABLISHING THE CLAIMANT'S
TRUE RESIDUAL PHYSICAL CAPACITY,

THE EVIDENCE REVEALS CLAIMANT HAS THE INTELLIGENCE, APTITUDES,
EDUCATION AND RESIDUAL PHYSICAL CAPACITY — IN SPITE OF THESE DIS~
ABLING INJURIES — TO GAIN AND HOLD A WIDE VARIETY OF EMPLOYMENTS,

Ors 656,214(5) PROVIDES =

YV N ALL OTHER CASES OF INJURY RESULTING IN PERMANENT
PARTIAL DISABILITY, THE NUMBER OF DEGREES OF DISABILITY
SHALL BE A MAXIMUM OF 320 DEGREES DETERMINED BY THE
EXTENT OF THE DISABILITY COMPARED TO THE WORKMAN BEFORE
SUCH INJURY AND WITHOUT SUCH DISABILITY, '

KEEPING IN MIND THE ABOVE QUOTED SECTION AND ORS 656,222, WE
CONCLUDE THE HEARING OFFICER%»S ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 20, 1973
1S HEREBY AFFIRMED,

SAIF CLAIM NO, A 967415 MARCH 14, 1974

ROBERT R. PETTENGILL, CLAIMANT

OWN MOTION ORDER

THIS MATTER IS BEFORE THE WORKMEN'S COMPENSATION BOARD
UPON REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS CONTINUING
JURISDICTION UNDER OWN MOTION POWER GRANTED PURSUANT TO ORS
6564278,

THE BOARD HAS RECEIVED A MEDICAL REPORT FROM DR, DONALD T,
SMITH, M,D,, WHICH INDICATES THAT CLAIMANT'S ORIGINAL INJURY
1S A MATERIAL CONTRIBUTING FACTOR TO CLAIMANT'S PRESENT HAND
CONDITION, AND THAT HIS CLAIM SHOULD BE REOPENED ON THE BOARD'S
OWN MOTION,

BASED ON THE MEDICAL EVIDENCE AVAILABLE, THE BOARD CONCLUDES
THE CLAIMANT'S CLAIM SHOULD BE REOPENED,

IT 1S HEREBY ORDERED THAT THE CLAIM OF ROBERT R, PETTENGILL

BE REOPENED BY THE STATE ACCIDENT INSURANCE FUND FOR FURTHER
NECESSARY CARE AND TREATMENT,
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NOTICE OF APPEAL
PURSUANT TO ORS 656,278 =

THE CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW OR APPEAL ON
THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION,

TH:—; STATE ACCIDENT INSURANCE FUND MAY REQUEST A HEARING ON
THIS ORDER,

THIS ORDER IS FINAL UNLESS WITHIN 30 DAYS FROM THE DATE
HEREOF, THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER
BY REQUESTING A HEARING,

SAIF CLAIM NO, A 596482 MARCH 14, 1974

LUCILE MAE ERVIN, CLAIMANT

OWN MOTION ORDER

THIS MATTER IS BEFORE THE WORKMEN'S COMPENSATION BOARD
UPON THE REQUEST OF THE CLAIMANT THAT THE BOARD EXERCISE ITS
CONTINUING JURISDICTION UNDER THE OWN MOTION POWER GRANTED BY
ORS 656,278,

CLAIMANT ORIGINALLY INJURED HER RIGHT LEG FEBRUARY 26, 1957,
WHILE WORKING FOR THE ALBANY LAUNDRY COMPANY, IN 1966, SHE HAD
A MEDIAL MENISCECTOMY,

THE BOARD HAS RECEIVED A CURRENT MEDICAL REPORT FROM ROBERT
Jo FRY, M,D,, INDICATING THIS CLAIMANT' S PRESENT CONDITION IS
THE RESULT OF HER INDUSTRIAL INJURY AND THAT HER CLAIM SHOULD BE
REOPENED FOR FURTHER MEDICAL CARE AND TREATMENT,

UPON REFERRAL TO THE STATE ACCIDENT INSURANCE FUND THE
BOARD WAS ADVISED THEY WERE UNABLE TO LOCATE THIS LADY" S CLAIM
FILE AND WERE REQUESTING AN INVESTIGATION BE MADE, A COPY OF
THIS INVESTIGATION REPORT HAS NOW BEEN FORWARDED TO THE BOARD,
AND AFTER CONSIDERATION OF THIS REPORT AND DR, FRY' S RECOMMENDATION,
IT IS HEREBY ORDERED BY THE BOARD THAT THE STATE ACCIDENT INSURANCE
FUND REOPEN THIS CLAIM FOR FURTHER MEDICAL CARE AND TREATMENT,

IT i1s so ORDERED,

WCB CASE NO, 73—264 MARCH 14, 1974

EUGENE C, JOHNSON, CLAIMANT
CASH PERRINE, CLAIMANTL.S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE IS WHETHER CLAIMANT'S HEART PROBLEMS ARE CONNECTED
TO THE INDUSTRIAL INJURY, ’
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CLAIMANT' S BACK INJURY CLAIMI RESULTED IN AN AWARD OF
PERMANENT TOTAL DISABILITY ON NOVEMBER 22, 1963, CLAIMANT.S
HEART CONDITION WAS NOT ACCEPTED AT THAT TIME, THE STATE ACCIDENT
INSURANCE FUND HAS DENIED RESPONSIBILITY FOR THE HEART CONDITION
AND DENIED PAYMENT FOR THE DRUGS FOR THE HEART CONDITION AND NO
APPEAL WAS TAKEN, THE TREATING PHYSICIAN DID NOT RELATE THE
HEART PROBLEM TO THE INDUSTRIAL INJURY,

ON DE NOVO REVIEW OF THE ENTIRE RECORD, THE BOARD FINDS THE
HEART CONDITION NOT RELATED TO THE INDUSTRIAL INJURY, THE OPINION
AND ORDER OF THE REFEREE IS AFFIRMED AND ADOPTED, :

ORDER

THE ORDER OF THE REFEREE DATED OCTOBER 19, 1973 IS HEREBY
AFFIRMED,

WCB CASE NO, 73=451 MARCH 14, 1974

FLOYD MILES, CLAIMANT
BRUCE WILLIAMS, CLAIMANT'S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE IS THE EXTENT OF PERMANENT PARTIAL DISABILITY OF
THE RIGHT FOOT, THE DETERMINATION ORDER AWARDED PERMANENT
PARTIAL DISABILITY OF 60 PERCENT LOSS OF THE RIGHT FOOT EQUAL TO 81
DEGREES, THE REFEREE AFFIRMED THIS AWARD, THE CLAIMANT REQUESTS
AN INCREASE IN THE AWARD ON THIS BOARD REVIEW,

CLAIMANT, A 37 YEAR OLD TRUCK DRIVER, HAD HIS RIGHT FOOT
CRUSHED BY A FALLING LOG, NO BONES WERE BROKEN BUT THERE WAS
SUBSTANTIAL SOFT TISSUE AND TENDON INVOLVEMENT REQUIRING SEVERAL
OPERATIONS AND SKIN GRAFTS, CLAIMANT HAS RETURNED TO LOG TRUCK
DRIVING AND CONTINUES IT STEADILY WITH EXTRAORDINARY EFFORTS ON
HIS PART,

THE BOARD CONCURS THAT THE PERMANENT PARTIAL DISABILITY TO
THE RIGHT FOOT IS SUBSTANTIAL, THIS 1S REFLECTED IN THE 60 PERCENT
LOSS OF FUNCTION AWARDED BY THE DETERMINATION ORDER AND AFFIRMED
BY THE REFEREE,

BOTH THE EVALUATION DIVISION AND THE REFEREE HAD THE ADVANTAGE
OF SEEING THE FOOT AND HEARING THE CLAIMANT, GREAT WEIGHT IS
GIVEN TO THEIR FINDINGS,

ON DE NOVO REVIEW OF THE ENTIRE RECORD, THE BOARD AFFIRMS
THE FINDING OF THE REFEREE AND ADOPTS HIS OPINION,

ORDER

THE ORDER OF THE REFEREE DATED OCTOBER 23, 1973 IS AFFIRMED,
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WCB CASE NO, 73—1424 MARCH 15, 1974

ALBERT MOORE, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
KEITH D, SKELTON, DEFENSE ATTY,

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN'! S
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER AND SAID REQUEST
FOR REVIEW NOW HAVING BEEN WITHDRAWN BY EMPLOYER"S COUNSEL.,

lT IS THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE
THE BOARD IS HEREBY DISMISSED,

WCB CASE NO, 73—1435 MARCH 15, 1974

PENNY L, BLANK, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
MERLIN MILLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY GLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT REQUE STS BOARD REVIEW OF A HEARING OFFICER®™S ORDER
DENYING HER CLAIM FOR COMPE NSATION, CLAIMANT CONTENDS SHE
SUFFERED A COMPENSABLE OCCUPATIONAL DISEASE AND THAT SHE IS
ENTITLED TO PENALTIES FOR THE EMPLOYERY.S FAILURE TO PAY COMPEN=~
SATION PENDING THE DENIAL OF THE CLAIM AND ALLSO FOR ITS FAILURE
TO ACCEPT OR DENY WITHIN A REASONABLE TIME,

CLAIMANT IS A YOUNG WOMAN WHOSE WORK ENVIRONMENT AT OPEN
ROAD CAMPERS, INC, SUBJECTED HER LUNGS TO INHALATION OF CONSIDERABLE
WwWOOD AND FIBERGLASS DUST, PRIOR TO HER EMPLOYMENT THERE, SHE
HAD NEVER HAD ANY RESPIRATORY AILMENT EXCEPT A RARE COLD,

SHORTLY AFTER COMMENCING HER EMPLOYMENT CLAIMANT BEGAN TO
DEVELOP A COUGH WHICH BECAME PROGRESSIVELY MORE SEVERE,

ON MARCH 26, 1973 SHE SOUGHT MEDICAL TREATMENT FOR THE
COUGH AND FOR CHEST PAINS CAUSED BY THE COUGHING, IN EARLY APRIL
SHE SUFFERED FRACTURES OF THE LEFT AND RIGHT TENTH RIB DUE TO
HER COUGHING SPELLS,

A FORMAL CLAIM FOR COMPENSATION BENEFITS WAS MADE ON APRIL
5, 1973, ALTHOUGH THE CLAIMANT WAS THEN TEMPORARILY TOTALLY
DISABLED BY THE CONDITION, THE EMPLOYER"%“S INSURANCE CARRIER
REFUSED TO PAY COMPENSATION DURING THE PENDENCY OF THE CLAIM,
THE CARRIER ISSUED A FORMAL DENIAL ON JUNE 4, 1973 ON THE BASIS
THAT ' MEDICAL INFORMATION RECEIVED DOES NOT INDICATE YOUR
CONDITION AROSE OUT OF AND IN THE COURSE OF YOUR EMPLOYMENT, " !
JOINT EXHIBIT D,

THE PHYSICIAN WHO TREATED CLAIMANT, DR, RICHARD CAVALLI,
CONCLUDED HER COUGHING WAS DUE TO AN INFECTIOUS BRONCHITIS
WHICH HE THOUGHT wAs ! , , , VERY POSSIBLY CONTRIBUTED TO BY
INHALATION OF FIBERGLASS PARTICLES, -7 JOINT EXHIBIT A,
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CLAIMANT WAS EXAMINED AT THE REQUEST OF THE EMPLOYER'S
INSURANCE COMPANY BY DR, JOHN TUHY, WHO SAW HER ON JUNE 4, 1973,

HE THOUGHT SHE HAD HAD AN INFECTIOUS BRONCHITIS WHICH MIGHT HAVE
BEEN PROLONGED OR AGGRAVATED BY ALLERGENS SUCH AS DUST, RATHER
THAN FIBERGILASS, ACTING EITHER TO DIRECTLY AGGRAVATE THE BRONCHITIS
OR PERHAPS ACTING AS A MECHANICAL IRRITANT TO THE UPPER AIRWAYS,
HOWEVER, BECAUSE OF THE PASSAGE OF TIME SINCE HER ACUTE PHASE,

HE FELT IT WAS NO MEDICALLY POSSIBLE TO DETERMINE WHETHER WORK
ENVIRONMENT FACTORS HAD CONTRIBUTED TO HER BRONCHITIS,

AT THE HEARING ON THE CLAIM DENIAL THE HEARING OFFICER CONCLUDED
CLAIMANT HAD FAILED TO PRODUCE COMPETENT EVIDENCE THAT HER
CONDITION WAS COMPENSABLY RELATED TO HER WORK, .

ALTHOUGH THE ISSUE IS NOT TOTALLY FREE FROM DOUBT, WE
CONCLUDE THERE 1S COMPETENT EVIDENCE WHICH ESTABLISHES THAT
HER BRONCHITIS IS RELATED TO THE EMPLOYMENT,

WE HAVE THE OPINION OF DR, CAVALLI TO THE EFFECT THAT THE
BRONCHITIS WAS "T"VERY POSSIBLY"'! CONTRIBUTED TO BY EMPLOYMENT
FACTORS, DR, TUHY DOES NOT DISCOUNT IT, IN FACT, HIS REPORT
STRONGLY SUGGESTS HE SUSPECTS THAT SOMETHING IN THE WORK
ENVIRONMENT CONTRIBUTED TO THE BRONCHITIS, HOWEVER, HE REFUSES
TO ADVANCE AN OPINION BECAUSE "'IT IS NOT MEDICALLY POSSIBLE TO
ESTABLISH CERTAINLY WHERE INHALED DUST OR OTHER IRRITANTS
AGGRAVATED HER ACUTE BRONCHITIS, "' (DR, TUHY'S LETTER DATED
JUNE 18, 1973) CERTAINTY OF CAUSAL CONNECTION IS NOT A PREREQUISITE
TO IMPOSITION OF LIABILITY FOR WORKMEN'S COMPENSATION,

CLAIMANT' S CLAIM SHOULD NOT BE JEOPARDIZED BECAUSE DR,
TUHY FELT RELUCTANT, 59 DAYS AFTER FILING OF THE CLAIM, WHEN HER
CONDITION HAD PRACTICALLY RETURNED TO NORMAL, TO EXPRESS HIS
OPINION AS A MEDICAL CERTAINTY,

WE THINK THE OBSERVATIONS IN 3 LLARSON, WORKMEN'S COMPENSATION
LAW, 80.32, PAGE 289, WHICH WAS CITED WITH APPROVAL IN CLAYTON
Vv, SCD, 253 OR 397, 406 (1969), ARE APPLICABLE TO THIS CASE,

**THE DISTINCTION BETWEEN PROBABILITY AND
POSSIBILITY SHOULD NOT FOLLOW TOO SLAVISHLY THE
WITNESSES' CHOICE OF WORDS, AS SOMETIMES HAPPENS
IN RESPECT TO MEDICAL TESTIMONY, A DOCTOR'S USE OF
sucH WORDS AsS ' MiGHT', "couLb', YLiIkKeLY', "POSSIBLE' AND
" MAY HAVE", PARTICULARLY WHEN COUPLED WITH OTHER
CREDIBLE EVIDENCE OF A NONMEDICAL CHARACTER, SUCH AS
A SEQUENCE OF SYMPTOMS OR EVENTS CORROBORATING THE
OPINION, IS IN MOST STATES SUFFICIENT T SUSTAIN AN
AWARD, '

Uris v, scb, 247 OR 420 (1967) HOLDS THAT A PRIMA FACIE
CASE OF CAUSATION MAY BE MADE WITHOUT ANY MEDICAL TESTIMONY
WHERE THERE IS —~

(1) AN UNCOMPLICATED SITUATION,

(2) THE IMMEDIATE APPEARANCE OF SYMPTOMS,

(3) ProMPT REPORTING TO THE EMPLOYER AND CONSULTATION WITH
A PHYSICIAN AND,

(a) PR]OR GOOD HEALTH AND FREEDOM FROM DISABILITY OF THE
KIND INVOLVED, .
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(5) ABSENCE OF EXPERT OPINION THAT THE ALLEGED PRECIPITATING
WORK FACTORS COULD NOT HAVE BEEN THE CAUSE OF THE CONDITION,

WHEN ONE RECALLS THAT CLAIMANT WAS IN GOOD HEALTH PRIOR
TO HER EMPLOYMENT AT OPEN ROAD = THAT CLAIMANT'S BRONCHITIS
APPEARED SOON AFTER COMMENCING EMPLOYMENT = THAT IT CONTINUED
TO GET WORSE AND WORSE WHILE ASSOCIATED WITH THE WORK ENVIRON~
MENT TO THE POINT THAT SHE ULTIMATELY BROKE TWO RIBS COUGHING,.
AND THAT AS SOON AS SHE LEFT THE WORK ENVIRONMENT SHE QUICKLY
RECOVERED = THEN IT SEEMS ONLY REASONABLE TO CONCLUDE THAT THIS
IS NQT A PARTICULARLY COMPLICATED SITUATION, KEEPING IN MIND '
THE FACTORS MENTIONED ABOVE AND THE OPINIONS OF THE PHYSICIANS
STRONGLY SUGGESTING A CAUSAL RELATIONSHIP, THE BOARD CONCLUDES
THAT CLAIMANT® S BRONCHITIS WAS COMPENSABLY RELATED TO HER
EMPLOYMENT AT OPEN ROAD CAMPERS, INC,

THE CARRIER" S FAILURE TO PAY COMPENSATION AFTER THE CLAIM
WAS MADE ON APRIL. 5, 1973 UNTIL THE DENIAL ISSUED ON JUNE 4,
1973, WAS TOTALLY UNJUSTIFIED UNDER THE LAW, CLAIMANT IS
ENTITLED TO ADDITIONAL COMPENSATION EQUAL TO 25 PERCENT OF THE
COMPENSATION DUE FOR THAT PERIOD,

CL.AIMANT' S ATTORNEYS ARE NOT ENTITLED TO TWENTY THREE
HUNDRED DOLLARS FOR THEIR SERVICES IN THIS MATTER,

BASED ON A REASONABLE AMOUNT OF TIME FOR PREPARATION AND
PRESENTATION OF THE CASE — TAKING INTO ACCOUNT THE DIFFICULTY
OF THE PROBLEM AND THE RESULT OBTAINED, CLAIMANT' S ATTORNEYS
ARE ENTITLED TO A FEE OF ELEVEN HUNDRED DOLLARS FOR THEIR
SERVICES AT THE HEARING AND ON THIS REVIEW,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 14, 1973
1S HEREBY REVERSED AND THE CLAIMANT'S CLAIM 1S REMANDED TO THE
EMPLOYER FOR ACCEPTANCE, PROCESSING, AND PAYMENT OF BENEFITS
IN ACCORDANCE WITH THE WORKMEN'S COMPENSATION LAW,

CLAIMANT 1S HEREBY AWARDED, PURSUANT TO ORS 656,262 (8),
ADDITIONAL COMPENSATION EQUAL TO 25 PERCENT OF THE COMPENSATION
ACCRUED BUT NOT PAID AT THE TIME THE EMPLOYER DENIED CLAIMANT'S
CLAIM ON JUNE 4, 1973, :

CL.AIMANT' S ATTORNEYS, GALTON AND POPICK, ARE HEREBY AWARDED
AN ATTORNEY'S FEE OF ELEVEN HUNDRED DOLLARS, PAYABLE BY THE
EMPLOYER, FOR THEIR SERVICES AT THE HEARING AND ON THIS REVIEW,

WCB CASE NO, 73—1983 MARCH 15, 1974

WILLIAM COEN, CLAIMANT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
J. W, MCCRACKEN, JR,, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT
CROSS-~APPEAL BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,
CL.AIMANT REQUESTED REVIEW OF A HEARING OFFICER'S ORDER

GRANTING CLAIMANT AN ADDITIONAL. 10 PERCENT UNSCHEDULED DISABILITY
( 32 DEGREES ) CONTENDING CLAIMANT' S DISABILITY EXCEEDS THAT AWARDED,
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THE EMPLOYER, THROUGH ITS CARRIER, MARYLAND CASUALTY
COMPANY, CROSS~REQUESTED REVIEW CONTENDING THE EVIDENCE DID
NOT JUSTIFY THE INCREASE GRANTED BY THE HEARING OFFICER,

CI_AlMANT HAS BEEN GRANTED UNSCHECULED PERMANENT PARTIAL
DISABILITY EQUAL TO 20 PERCENT OF THE MAXIMUM OR 64 DEGREES
FOR PERMANENT LOSS OF EARNING CAPACITY RESULTING FROM A LOW
BACK INJURY ON MARCH 3, 1972,

AT THE TIME OF THE INJURY CLAIMANT WAS A YOUNG MAN WITH
NOTHING TO OFFER AN EMPLOYER BUT HIS PHYSICAL LABOR AND THAT
ABILITY HAS BEEN PERMANENTLY IMPAIRED, HE IS, HOWEVER, A BRIGHT
FELLOW, MAKING OOD GRADES IN COLLEGE AND SHOULD HAVE A BROAD
SPECTRUM OF EMPLOYMENT OPPORTUNITIES AVAILABLE TO HIM SHORTLY,
IF HE DOES NOT SUCCEED, IT WILL UNDOUBTEDLY BE DUE TO EMOTIONAL
PROBLEMS UNRELATED TO THE ACCIDENT RATHER THAN TO ANY INJURY
RESIDUALS,

THE HEARING OFFICER MADE A GOOD ANALYSIS OF THE FACTORS
INVOLVED AND THE BOARD CONCURS IN THE AWARD OF DISABILITY HE
GRANTED,

THE EMPLOYER HAS NOT SUCCEEDED IN THE CROSS=APPEAL AND
CLAIMANT'S ATTORNEY CONTENDS HE IS THEREFORE ENTITLED TO A
FEE ON REVIEW, PAYABLE BY THE EMPLOYER,

THE BOARD HAS PREVIOUSLY RULED IN AN ANALOGOUS FACT SITUA=
TION THAT CLAIMANT'S ATTORNEY IS NOT SO ENTITLED, (ROBERT S,
SMITH, WCB CASE NO, 70-2554, ORDER ON REVIEW, DATED OCTOBER 18,
1971), NO ATTORNEY'S FEE IS PAYABLE BY THE EMPLOYER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED OCTOBER 8, 1973 IS
HEREBY AFFIRMED,

WCB CASE NO, 73—-2520 MARCH 15, 1974

NORMAN REILING, CLAIMANT

AND COMPLYING STATUS OF

JERRY MCFARLAND, oea

MCFARLAND TRUCKING COMP ANY

CUSICK AND POLING, CLAIMANT'S ATTYS, \
SCOTT WETZEL, DEFENSE ATTY,

THE STATE ACCIDENT INSURANCE FUND MOVED TO DISMISS THE
REQUEST FOR REVIEW ON THE GROUNDS THAT IT WAS NOT FILED WITHIN
30 DAYS OF THE MAILING DATE OF THE REFEREE'S ORDER, :

THE REFEREE™S ORDER WAS DATED AND MAILED JANUARY 16 , 1974,
ORS 174,120, ORS 187,010 AND BEARDSLEY VvV, HILL, 219 OR 440, AS
APPLIED TO THIS CASE, MAKES FEBRUARY 15, 1974 THE LAST DATE IN

WHICH ONE OF THE PARTIES MAY REQUEST BOARD REVIEW,

ORS 656,289 (3) PROVIDES THE ORDER IS FINAL, UNLESS, WITHIN
30 DAYS AFTER THE DATE ON WHICH COPY OF THE ORDER IS MAILED TO
THE PARTIES, ONE OF THE PARTIES REQUESTS A REVIEW BY THE BOARD
UNDER ORS 656,295,
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ORS 656,295 (2) PROVIDES THE REQUEST FOR REVIEW SHALL BE
MAILED TO THE BOARD AND COPJES OF THE REQUEST SHALL BE MAILED TO
ALL OTHER PARTIES TO THE PROCEEDING BEFORE THE HEARING OFFICER,

THE REQUEST FOR BOARD REVIEW WAS POSTMARKED FEBRUARY 15,
1974 AND THE CERTIFICATION OF MAILING BY THE ATTORNEY REQUESTING
THE REVIEW CERTIFIES THAT COPIES OF THE REQUEST FOR REVIEW WERE
MAILED TO ALL OF THE OTHER PARTIES FEBRUARY 15, 1974,

THE BOARD FINDS THE REQUEST FOR BOARD REVIEW TO BE TIMELY
FILED AND THE MOTION TO DISMISS IS DENIED,

WCB CASE NO, 73-729 MARCH 15, 1974

JIMMIE TROY PALMER, CLAIMANT

AND COMPLYING STATUS OF

C. DALE SPEARS REALTY
DELBERT R, REMINGTON, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,

ON FEBRUARY 23, 1973 A PROPOSED FINDING OF NONCOMPLIANCE
AND INJURY LIABILITY WAS ISSUED IN THE ABOVE REFERENCED MATTER,

ON OR ABOUT FEBRUARY 28, 1973 THE DEFENDANT DENIED RESPONSIBILITY

FOR THE CLAIMANT'S INJURY, A HEARING WAS HELD ON MAY 23, 1973,
DEFENDANT, C, DALE SPEARS, DID NOT APPEAR AT THE HEARING, THE
HEARING OFFICER CONCLUDED ADEQUATE NOTICE HAD BEEN GIVEN AND
ENTERED AN ORDER ON JUNE 14, 1973, FINDING THE EMPLOYER SUBJECT
AND NONCOMPLYING AND THE INJURY COMPENSABLE,

ON AUGUST 14, 1973, DEFENDANT, THROUGH HIS ATTORNEY, CASH
PERRINE, MOVED THE BOARD FOR AN ORDER REOPENING THE MATTER FOR
THE PURPOSE OF ALLOWING DEFENDANT, SPEARS, TO PRESENT HIS
DEFENSE AND JOINING AN ADDITIONAL PARTY DEFENDANT,

IN RESPONSE TO THAT MOTION THE BOARD ISSUED AN OWN MOTION
ORDER REMANDING THE CASE TO THE HEARINGS DIVISION FOR A NEW
HEARING AND A RECOMMENDATION TO THE WORKMEN'S COMPENSATION
BOARD, A HEARING WAS HELD AND ON FEBRUARY 6, 1974, THE REFEREE
ENTERED HIS FINDINGS OF FACT, OPINION AND RECOMMENDATION, SAID
DOCUMENT IS ATTACHED HERETO AS EXHIBIT "YA'Y, THE BOARD AGREES
WITH ALL FINDINGS BY THE REFEREE EXCEPT NUMBER 17, THE BOARD
CONCLUDES CLAIMANT WAS TO MANAGE OTHER APARTMENTS AS WELL AS
THE DREYDUN APARTMENTS AND WAS TO RECEIVE MONEY OR PROPERTY
TO THE VALUE OF EIGHT HUNDRED DOLLARS FOR HIS SERVICES,

THE BOARD AGREES WITH THE REFEREE'S CONCLUSIONS OF LAW,
ORDER

C. DALE SPEARS WAS AN EMPLOYER SUBECT TO, BUT NOT COMPLYING
WITH, THE PROVISIONS OF THE OREGON WORKMEN'S COMPENSATION LAW
FOR THE FPRIOD SEPTEMBER 1, 1971 TO NOVEMBER 14, 1972,

THE CLAIM OF JIMMIE TROY PALMER FOR A COMPENSABLE INJURY
ON SEPTEMBER 27, 1972 ARISING OUT OF AND IN THE COURSE OF HIS

EMPLOYMENT BY C, DALE SPEARS, IS HEREBY REMANDED TO THE STATE
ACCIDENT INSURANCE FUND FOR PAYMENT OF BENEFITS AND PROCESSING
IN ACCORDANCE WITH THE OREGON WORKMEN'S COMPENSATION LAW,
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CLAIMANT' S TEMPORARY TOTAL DISABILITY ENTITLEMENT SHALL
BE BASED ON EARNINGS OF EIGHT HUNDRED DOLLARS PER MONTH,

CLAIMANTYS ATTORNEY, DELBERT REMINGTON, IS HEREBY AWARDED
A REASONABLE ATTORNEY'S FEE OF ONE THOUSAND DOLLARS TO BE PAID
BY THE STATE ACCIDENT INSURANCE FUND, IN ADDITION TO AND NOT OUT
OF THE CLAIMANT'S COMPENSATION,

SAID COMPENSATION AND ATTORNEY' S FEES SHALL BE REIMBURSED
TO THE STATE ACCIDENT INSURANCE FUND IN ACCORDANCE WITH ORS
656,054 (2),

C. DALE SPEARS IS LIABLE TO THE WORKMEN"S COMPENSATION
BOARD FOR THE COSTS OF THE CLAIM OF JIMMIE TROY PALMER IN
ACCORDANCE WITH ORS 656,054 (2),

lN ACCORDANCE WITH ORS 656,313, APPEAL OF THI1S ORDER DOES
NOT STAY PAYMENT OF COMPENSATION,

WCB CASE NO, 73-728 MARCH 15, 1974

BOB KAGEYAMA, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS,
PHILIP MONGRAIN, DEFENSE ATTY,

THE ABOVE=ENTITLED MATTER WAS THE SUBJECT OF AN ORDER ON
REVIEW DATED MARCH 12, 1974,

OnN PAGE 1, BENEATH THE CLAIMANT'S NAME, THE ORDER ERRONEOUSLY
READS, "'"REQUEST FOR REVIEW BY SAIF'", THIS IS CORRECTED TO
READ, '"REQUEST FOR REVIEW BY EMPLOYER"",

ON PAGE 1, THE FIRST SENTENCE OF THE LAST PARAGRAPH INADVERTENTLY
[ ]

STATES THE CASES CITED BY THE STATE ACCIDENT INSURANCE FUND
e e s "', THIS STATEMENT IS AMENDED BY DELETING THE WORDS ", , ,
BY THE STATE ACCIDENT INSURANCE FUND , , , "7,

ON PAGE 2 , THE ATTORNEY'S FEE PARAGRAPH ERRONEOUSLY RECITES
THE ATTORNEY'S FeEE, '"'"PAYABLE BY THE STATE ACCIDENT INSURANCE
FUND,'" THE ORDER SHOULD RECITE " "PAYABLE BY THE EMPLOYER'",

THE ORDER OF MARCH 12, 1974, SHOULD BE, AND IT IS HEREBY
AMENDED TO REFLECT THESE CORRECTIONS,

WCB CASE NO, 73—508 MARCH 19, 1974

WAYNE LILLARD, CLAIMANT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
J. W, MCCRACKEN, JR,, DEFENSE ATTY,
REQUE ST FOR REVIEW BY CLAIMANT '

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUE STS REVIEW OF A HEARING OFFICER’'S ORDER
DENYING HIM ADDITIONAL WORKMEN'S COMPENSATION BENEFITS FOR A

’
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COMPENSABLE LOW BACK STRAIN INCURRED WHILE SETTING CHOKERS FOR
THE WEYERHAEUSER COMPANY IN LANE COUNTY, OREGON ON OCTOBER 12,
1971, AS A RESULT OF THAT INJURY HE RECEIVED A COURSE OF CONSERVA-~
TIVE TREATMENT FOR SEVERAL WEEKS FROM THE COMPANY'S MEDICAL i
DEPARTMENT, ALTHOUGH THE TREATMENTS WERE EVENTUALLY TERMINATED,
NO FORMAL CLOSURE OF THE CLAIM, PURSUANT TO ORS 656,268, WAS

EVER MADE,

PRIOR TO THE INJURY IN QUESTION CLAIMANT HAD SUFFERED A
COMPRESSION FRACTURE OF L2 IN A NONCOMPENSABLE DUNE BUGGY
ACCIDENT,

CLAIMANT REQUESTED ADDITIONAL COMPENSATION CONTENDING
HIS TREATMENT FOR THE OCTOBER 12, 1971 INJURY HAD EITHER BEEN
PREMATURELY TERMINATED BY WEYERHAEUSER OR THAT HE HAD SUFFERED
AN AGGRAVATION OF THAT INJURY,

THE HEARING OF FICER BASED HIS DENIAL OF FURTHER BENEFITS
ESSENTIALLY ON THE GROUND THAT HIS PRESENT PROBLEMS WERE THE
RESULT OF THIS DUNE BUGGY ACCIDENT RATHER THAN THE OCTOBER 12,
1971 ACCIDENT,

REGARDLESS OF THE RULE THAT THE EMPLOYER TAKES THE WORKMAN
AS HE FINDS HIM, CLAIMANT 1S NOT ENTITLED TO ADDITIONAL BENEFITS
FOR THE OCTOBER 12, 1971 INJURY, THE MEDICAL EVIDENCE REVEALS
THAT CLAIMANT' S OCTOBER 12 . 1971 INJURY PLAYED NO MATERIAL PART
IN THE NEED FOR MEDICAL CARE, THE HEARING OFFICER"S ORDER SHOULD
BE AFFIRMED,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED AUGUST 20, 1973 IS
AFFIRMED,

WCB CASE NO, 72—-2514 MARCH 20, 1974

MARDELL MARSHALL, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'-S ATTYS,

KEITH D, SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

CLAIMANT RE UESTS BOARD REVIEW OF A REFEREE'S ORDER DENY~
ING HER CLAIM OF AGGRAVATION,

ON REVIEW SHE SEEKS AN ORDER AWARDING -

(1) FURTHER MEDICAL CARE,

(2) ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS,

THE REFEREE RULED IN FAVOR OF CLAIMANT INITIALLY BUT UPON
RECONSIDERATION OF THE MATTER CONCLUDED THAT CLAIMANT HAD NOT

PROVEN AN AGGRAVATION OF HER CONDITION AND THAT THE EMPLOYER'S
INSURANCE HAD PROPERLY DISCHARGED ITS OBLIGATION TO THE CLAIMANT,

-~198 ~




OuRr OWN DE NOVO REVIEW LEADS US TO CONCUR WITH THE REFEREE' S
FINDINGS AND OPINION,

ALTHOUGH THE REFEREE, IN HIS AMENDED OPINION AND ORDER,
PROPERLY VACATED PARAGRAPH TWO OF HIS ORIGINAL ORDER, CLAIMANT
1S PROTECTED BY THE PROVISIONS OF ORS 656,245, HOWEVER, IN CLAIMING
THE PROTECTION OF THAT STATUTE CLAIMANT SHOULD ASSIST THE EMPLOYER'S
CARRIER BY SIFTING OUT THOSE MEDICAL EXPENSE CLAIMS THAT ARE
OBVIOUSLY NOT RELATED TO HER CLAIM,

THE ORDER OF THE REFEREE SHOULD BE AFFIRMED,
ORDER

THE AMENDED OPINION AND ORDER OF THE REFEREE DATED NOVEMBER
19, 1973 1S HEREBY AFFIRMED,

WCB CASE NO, 73—1367 . MARCH 20, 1974

JAMES RANDALL, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CL.AIMANT REQUESTS REVIEW OF A HEARING OFFICER'S ORDER CON=
TENDING HE IS NOT TOTALLY DISABLED AND THEREFORE ENTITLED TO EITHER
TIME LOSS COMPENSATION UNTIL HE SUCCEEDS AT VOCATIONAL REHABILITA-
TION OR TO PERMENENT TOTAL DISABILITY COMPENSATION UNTIL THE TIME i
(IF EVER) THAT HE BECOMES GAINFULLY EMPLOYED,

ON APRIL 1, 1971, CLAIMANT, A THEN 38 YEAR OLD MAN, INJURED
HIS LOW BACK WHILE WORKING IN A SHINGLE MILL, DECOMPRESSIVE
SURGERY WAS PERFORMED BUT DISABLING MOTOR AND SENSORY NERVE
DYSFUNCTION PERSISTED, THE EVALUATION DIVISION AWARDED PERMANENT
PARTIAL DISABILITY EQUAL TO 35 PERCENT LOSS OF THE RIGHT LLEG AND 20
PERCENT OF THE MAXIMUM FOR UNSCHEDULED DISABILITY,

CLAIMANT'S WORK EXPERIENCE HAS INVOLVED ONLY MANUAL LABOR
IN THE PAST AND VOCATIONAL REHABILITATION INTO LIGHT WORK WAS
RECOMMENDED, HE WAS ENROLLED IN A FOREST TECHNOLOGY PROGRAM
WHERE HE DID WELL ACADEMICALLY BUT HAD TROUBLE PHYSICALLY WITH
THE FIELD WORK IN THE PROGRAM AND EVENTUALLY DROPPED OUT, AT THE
MOMENT HE IS NOT INVOLVED IN ANY KIND OF REHABILITATION PROGRAM
AND HAS NOT YET FOUND SUITABLE EMPLOYMENT,.

THE HEARING OFFICER INCREASED THE CLAIMANT'S PERMANENT
PARTIAL DISABILITY TO 40 PERCENT UNSCHEDULED DISABILITY AND 50
PERCENT LOSS OF THE RIGHT LEG, IN LLIGHT OF THE CLAIMANT'S INTELLI~
GENCE AND MOTIVATION WE BELIEVE THE UNSCHEDULED DISABILITY AWARD
ADEQUATELY COMPENSATES THE CLAIMANT FOR HIS PERMANENT LOSS OF
EARNING CAPACITY, AS THE HEARING OFFICER OBSERVED, SCHEDULED
DISABILITY IS RELATED TO PHYSICAL IMPAIRMENT, THE AWARD OF 50
PERCENT LOSS OF THE RIGHT LEG CORRECTLY COMPENSATES CLAIMANT'S
SCHEDULED DISABILITY, THE HE ARING OFFICER'S AWARDS OF DISABILITY
COMPENSATION SHOULD BE AFFIRMED,
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CLAIMANT IS ENTITLED TO FURTHER VOCATIONAL REHABILITATION
ASSISTANCE, THE BOARD'S DISABILITY PREVENTION DIVISION WILL BE
INSTRUCTED TO CONTACT CLAIMANT AND EXTEND ASSISTANCE TO CLAIMANT
IN FURTHER VOCATIONAL REHABILITATION EFFORTS,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 24, 1973
IS AFFIRMED,

WCB CASE NO, 73—1449 MARCH 20, 1974

JERRY OTTO, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT™S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT
CROSS—APPEAL BY SAIF

REVlEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT APPEAL.S A REFEREE'S AWARD OF 25 PERCENT OF THE
MAXIMUM FOR UNSCHEDULED DISABILITY CONTENDING THE AWARD IS TOO
SMALL,

THE STATE ACCIDENT INSURANCE FUND CROSS=APPEALS THE
REFEREE"'S ORDER CONTENDING IT IS TOO LARGE,

WEeE CONCLUDE, HAVING REVIEWED THE RECORD DE NOVO, THAT THE
REFEREE' S AWARD WAS PERFECTLY PROPER AND WOULD AFFIRM HIS
FINDINGS, OPINION AND ORDER,

ORDER

THE ORDER OF THE REFEREE DATED OCTOBER 29, 1973 IS AFFIRMED,

WCB CASE NO, 73—1683 MARCH 20, 1974

LESTER MARSH, CLAIMANT
MARMADUKE, ASCHENBRENNER, MERTEN
AND SALTVEIT, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'»S ORDER AFFIRM=-
ING THE DENIAL OF HIS CLAIM,

CLAIMANT CONTENDS THAT, AS A RESULT OF HIS EMPLOYMENT AT
THE HARVEY CORPORATION IN ALOHA, OREGON, HE DEVELOPED A BACK
CONDITION WHICH IS COMPENSABLE EITHER AS AN ACCIDENTAL INJURY OR
AN OCCUPATIONAL. DISEASE,
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ALTHOUGH THERE 1S EVIDENCE OF RECORD SUGGESTING AN ACCIDENTAL
INJURY OCCURRED ON THE JOB, IN VIEW OF THE UNTRUSTWORTHINESS OF
CLAIMANT'S TESTIMONY WE CONCLUDE CLAIMANT HAS FAILED TO PROVE

HIS ENTITLEMENT TO COMPENSATION,

THE ORDER OF THE REFEREE SHOULD BE AFFIRMED,
ORDER

THE ORDER OF THE REFEREE DATED OCTOBER 26, 1973 IS AFFIRMED,

WCB CASE NO, 73—153 MARCH 20, 1974

ROBERT F, ATWOOD, CLAIMANT
BULLIVANT, WRIGHT, LEEDY, JOHNSON,
PENDERGRASS AND HOFFMAN, CLAIMANT'S ATTYS,
DEPT., OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CI_AlMANT REQUESTS REVIEW OF A HEARING OFFICER'S ORDER ALLOW =~
ING AN AWARD OF 15 PERCENT OF THE MAXIMUM OF UNSCHEDULED DISABILITY,
(48 DEGREES) CONTENDING HE IS PERMANENTLY TOTALLY DISABLED FROM
A PSYCHOLOGICAL REACTION TO A SEPTEMBER 12, 1971 AUTO ACCIDENT
IN THE COURSE OF HIS EMPLOYMENT AS A TAXICAB DRIVER,

THE HE ARING OFFICER DEDUCED THAT MUCH OF CLAIMANT'S PRESENT .
EARNING CAPACITY PROBLEM WAS RELATED TO A CONTINUING EXCESSIVE
USE OF ALCOHOL.,, THAT DEDUCTION IS NOT WELL SUPPORTED BY THE RECORD,

THE CLAIMANT DOES HAVE A CONTINUING PSYCHOLOGICAL PROBLEM
WHICH THE ACCIDENT HAS CLEARLY AGGRAVATED, IT HAS BEEN DEMON-—
STRATED, HOWEVER, THAT WITH PROPER MEDICAL MANAGEMENT, CLAIMANT
CAN FUNCTION REASONABLY WELL AS A SELLF SUPPORTING, ABLE-~BODIED
WORKMAN,

THE BOARD CONCL.UDES =

(1) THAT CLAIMANT SHOULD RECEIVE, PURSUANT TO ORS 656,245,
SUCH MEDICAL TREATMENT AS IS NECESSARY TO MAINTAIN HIS PSYCHO-~

LOGICAL HEALTH,

(2) THAT CLAIMANT'S AWARD OF 48 DEGREES FOR UNSCHEDULED
DISABILITY SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HE ARING OFFICER DATED SEPTEMBER 18, 1973
1S AFFIRMED,
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SAIF CLAIM NO, A 596482 MARCH 22, 1974

LUCILE MAE ERVIN, CLAIMANT

THE OWN MOTION ORDER OF THE BOARD DATED MARCH 14, 1974
FAILED TO PROVIDE THE APPROPRIATE NOTICE OF APPEAL RIGHTS, THE
SOLE PURPOSE OF THIS SUPPLEMENTAL ORDER IS TO APPEND THE FOLLOW=-
ING NOJICE OF APPEAL,

NOTICE OF APPEAL

PURSUANT TO ORS 656,278 =

THE CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW, OR APPEAL
"ON THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION,

THE STATE ACCIDENT INSURANCE FUND MAY REQUEST A H.EARING
ON THIS ORDER,

THIS ORDER 1S FINAL UNLESS WITHIN 30 DAYS FROM THE DATE
HEREOF THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY
REQUESTING A HEARING,

WCB CASE NO, 73—-2131 MARCH 22, 1974

ELLISON A, FIELD, CLAIMANT

COONS, MALAGON AND COLE, CLAIMANT.-S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONER? WIL.SON AND SLOAN,

CLAIMANT REQUESTS REVIEW OF A REFEREE'S ORDER AFFIRMING A
DETERMINATION ORDER,

CLAIMANT IS A59 YEAR OLD EMPLOYEE OF THE LANE COUNTY ROAD
DEPARTMENT WHO SUFFERED TWO COMPENSABL.E INJURIES TO HIS LOW
BACK, THE FIRST ON JULY 7, 1969 AND THE SECOND ON AUGUST 4, 1971,

THE BOARD'S EVALUATION DIVISION GRANTED CLAIMANT 5 PERCENT
OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY AND THE
REFEREE AFFIRMED THE AWARD ESSENTIALLY BECAUSE, ALTHOUGH HE
FOUND THE CLAIMANT A CREDIBLE WITNESS, HE CONCLUDED HIS PRESENT
LIMITATION$ WERE MORE LIKELY THE RESULT OF EMOTIONALLY TRAUMATIC
EXPERIENCES IN HIS PERSONAL LIFE, THERE 1S UNDOUBTEDLY SOME TRUTH
IN THAT OBSERVATION BUT WE CONCLUDE THAT THE INDUSTRIAL INJURIES
IN QUESTION HAVE PLAYED A SIGNIFICANT ROLE, AS A RESULT OF THESE
INJURIES THERE ARE NEW LIMITATIONS ON WHAT HE CAN DO IN TERMS OF
GENERAL INDUSTRIAL EMPLOYMENT, HIS PERFORMANCE IN HIS PRESENT
EMPLOYMENT DEMONSTRATES A DIMINUTION OF HIS RESERVE CAPACITY,

UNQUESTIONABL.Y, THE CLAIMANT WOULD HAVE DIFFICULTY COMPETING
ON THE OPEN JOB MARKET WITH HIS RESIDUAL PHYSICAL IMPAIRMENT,

WE CONCLUDE CLAIMANT IS ENTITLED TO AN AWARD OF UNSCHEDULED
DISABILITY EQUAL TO 15 PERCENT OF THE MAXIMUM ALLOWABLE,

-202 -




ORDER

CLA]MANT 1S HEREBY AWARDED AN ADDITIONAL 32 DEGREES FOR
UNSCHEDULED DISABILITY MAKING A TOTAL OF 48 DEGREES OR 15 PERCENT
OF THE MAXIMUM ALLOWABLE OF UNSCHEDULED DISABILITY,

CLAIMANT' S ATTORNEY, ALLAN H, COONS, IS ENTITLED TO 25 PERCENT
OF THE INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM. SAID
AWARD, TO A MAXIMUM.- OF FIFTEEN HUNDRED DOLLARS,

SAIF CLAIM NO, B 48612 MARCH 22, 1974

GEORGE E, HOLSHEIMER, CLAIMANT

ROD KIRKPATRICK, CLAIMANT' S ATTY,

THlS MATTER IS BEFORE THE WORKMEN'S COMPENSATION BOARD UPON
REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS CONTINUING JURISDIC~
TION UNDER OWN MOTION POWER GRANTED PURSUANT TO ORS 656,278,

THE BOARD IS IN RECEIPT OF A MEDICAL REPORT FROM JOHN L,
MARXER, M,D,, WHICH INDICATES THAT CLAIMANT'S ORIGINAL INJURY I3
A MATERIAL CONTRIBUTING FACTOR TO CLAIMANT'S RECENT AMPUTATION
OF THE FOOT, AND THAT HIS CLAIM SHOULD BE REOPENED ON THE BOARD'S
OWN MOTION,

BASED ON THE MEDICAL EVIDENCE AVAILABLE, THE BOARD CONCLUDES
THE CLAIMANT»S CLAIM SHOULD BE REOPENED,

IT 1s HEREBY ORDERED THAT THE CLAIM OF GEORGE E, HOLSHEIMER
BE REOPENED BY THE STATE ACCIDENT INSURANCE FUND FOR PAYMENT OF
BENEFITS,

CLAIMANT" S ATTORNEY, ROD KIRKPATRICK, IS ENTITLED TO RECEIVE

ONE HUNDRED FIFTY DOLLARS AS A REASONABLE ATTORNEY'S FEE, PAYABLE
OUT OF THE INCREASED COMPENSATION AWARDED HEREBY,

NOTICE OF APPEAL
PURSUANT TO ORS 656,278 =

THE CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW OR APPEAL ON
THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION,

THE STATE ACCIDENT INSURANCE FUND MAY REQUEST A HEARING ON
THIS ORDER,

THIS ORDER 1S FINAL UNLESS WITHIN 30 DAYS FROM THE DATE HEREOF

THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING
A HEARING,
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WCB CASE NO, 73—1789 MARCH 20, 1974

RUTH F. GRUNST, CLAIMANT

BURNS AND EDWARDS, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

ON JANUARY 26, 1972 CLAIMANT, A THEN 50 YEAR OLD MACHINE
OPERATOR EMPLOYED AT THE NATIONAL BISCUIT COMPANY IN PORTLAND,
OREGON, SUFFERED WHAT AT FIRST APPEARED TO BE A MILD LUMBO~
SACRAL SPRAIN AT WORK, )

lT WAS LATER DISCOVERED THAT THE ACCIDENT HAD ACTUALLY
CAUSED A PSEUDOARTHROSIS AT THE UPPER LEVEL OF AN OLD L4 -S51
FUSION WHICH HAD BEEN PERFORMED FOLLOWING A COMPENSABLE INJURY
IN 1953, AN ATTEMPT TO RE~FUSE THE VERTEBRAL BODIES FAILED AND
SHE WAS LEFT WITH VERY SERIOUS IMPAIRMENT OF THE LOW BACK,

.SHE WAS GRANTED AN AWARD OF 128 DEGREES OR 40 PERCENT OF THE
MAXIMUM ALLOWABLE FOR UNSCHEDULED PERMANENT PARTIAL DISABILITY
BY A DETERMINATION ORDER DATED MAY 30, 1973,

CL.AIMANT REQUESTED A HEARING CONTENDING SHE WAS PERMAN
ENTLY

TOTALLY DISABLED, THE REFEREE FOUND SHE WAS AND THE EMPLOYER

HAS APPEALED THAT ORDER CLAIMING HER PERMANENT DISABILITY IS

ONLY PARTIAL,

CLAIMANT®' S MOTIVATION IS NOT THE HIGHEST BUT IN LIGHT OF HER
SEVERE SPINE IMPAIRMENT, HER AGE, EXPERIENCE, MEAGER EDUCATION
INTELLECT AND APTITUDES, IT IS APPARENT THAT MOTIVATION OR THE )
LACK OF IT IS NOT THE KEY TO THE OUTCOME OF THIS CASE, WE BELIEVE
THAT, ON THE BASIS OF HER PHYSICAL RESIDUALS, HER AGE, HER EDUCATION
AND WORK EXPERIENCE, THAT CLAIMANT IS IN THE ! '0ODD-LOT'! CATEGORY
AT BEST,

THlS CASE PRESENTS A PROBLEM CONCERNING THE ROLE OF THE
UNION IN REEMPLOYMENT AFTER INDUSTRIAL INJURIES, RETURNING INJURED
WORKMEN TO A STATUS OF SELF SUPPORT AND MAINTENANCE AS AN ABLE -~
BODIED PERSON HAS ALWAYS BEEN A FUNDAMENTAL OBJECTIVE OF THE
WORKMEN' S COMPENSATION LLAW AND OF THIS AGENCY, IN THE PAST, THE
SYSTEM HAS DIRECTED MOST OF ITS ATTENTION TO THE PHYSICAL ASPECTS
OF INDUSTRIAL INJURIES, WITH THE ADVENT OF THE TECHNOLOGICAL SOCIETY
AND ITS DEMAND FOR EFFICIENT AND SKILLED WORKERS, PROVIDING RELIEF
FROM THE ADVERSE VOCATIONAL CONSEQUENCES OF INDUSTRIAL INJURIES HAS
BECOME, IN MANY CASEsS, MOST DIFFICULT,
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THE WORKMEN'S COMPENSATION BOARD HAS RECENTLY EMBARKED ON
A PROGRAM DESIGNED TO ASSIST THE WORKER IN RETURNING TO WORK AS
WELL AS HIS RESTORATION TO HEALTH,

FOR THE VOCATIONAL REHABILITATION EFFORTS OF OUR DISABILITY
PREVENTION DIVISION TO SUCCEED, UNIONS ARE GOING TO HAVE TO COOPERATE,
THE BOARD WOULD SUGGEST THAT SENIORITY OR OTHER RULES WHICH
INTERFERE WITH THE VOCATIONAL REHABILITATION OF INJURED UNION MEMBERS
BE AMENDED SO THAT THE INJURED WORKER CAN REMAIN A CONTRIBUTING
MEMBER OF SOCIETY, .

BASED ON THE EVIDENCE PRESENTED, THE PROBABILITIES OF CLAIMANT
SUCCEEDING IN ANY KIND OF EMPLOYMENT ARE SO MARGINAL, THAT WE
CONCLUDE CLAIMANT 1S PERMANENTLY TOTALLY DISABLED,

ORDER
THE ORDER OF THE REFEREE DATED OCTOBER 29, 1973 1S AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 73—560 MARCH 22, 1974

RICHARD PITTS, CLAIMANT
FRED ALLEN, CLAIMANT'S ATTY,
DEPT., OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A HEARING OFFICER" S ORDER ALLOWING CLAIMANT'S CLAIM FOR AGGRAVATION

CONTENDING THAT CLAIMANT' S PRESENT DISABILITIES STEM FROM A NEW
INJURY ON NOVEMBER 20, 1972,

HAVlNG REVIEWED THE RECORD DE NOVO, THE BOARD CONCURS WITH
THE FINDINGS, OPINION AND ORDER ENTERED BY THE HEARING OFFICER,
H1S ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 14, 1973 1S
AFFIRMED,

CLAIMANT' S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD

REVIEW, '
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WCB CASE NO, 73—2630 MARCH 22, 1974

EUGENE POIRIER, CLAIMANT
LACHMAN AND HENNINGER, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReEVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT’ REQUESTS REVIEW OF A HEARING OFFICER'S ORDER DENYING
HIS CLAIM FOR AN ALLEGED AGGRAVATION,

THE STATE ACCIDENT INSURANCE FUND CONTENDS CLAIMANT'S PRESENT
COMPLAINTS STEM EITHER FROM AN INTERVENING TAVERN PARKING LOT
BEATING OR FROM A NEW INJURY WHILE WORKING FOR A SUBSEQUENT
EMPLOYER,

THE HEARING OFFICER DENIED THE FUND'S MOTION TO DISMISS THE
PROCEEDING FOR LACK OF JURISDICTION BUT RULED THAT THE CLAIMANT'S
EVIDENCE FAILED TO ESTABLISH AN AGGRAVATION OF THE DISABILITY
RESULTING FROM THE COMPENSABLE INJURY OF APRIL 7, 1972,

THE BOARD, AFTER HAVING REVIEWED THE RECORD DE NOVO AND
HAVING CONSIDERED THE BRIEFS SUBMITTED ON REVIEW, CONCURS IN THE
FINDINGS AND OPINION OF THE HEARING OFFICER AND CONCLUDES HIS ORDER
SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED OCTOBER 10, 1973 1S
HEREBY AFFIRMED,
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WCB CASE NO, 73—1518 MARCH 22, 1974

MAE WILLIAMS, CLAIMANT
HOLMES, JAMES AND CLINKINBEARD,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER'S ORDER
INCREASING HER PERMANENT PARTIAL DISABILITY TO 60 PERCENT OF THE
MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY (192 DEGREES),
CLAIMANT CONTENDS SHE IS PERMANENTLY TOTALLY DISABLED,

THE BOARD, HAVING REVIEWED THE ENTIRE RECORD DE NOVO, CONCURS
WITH THE FINDINGS AND OPINION ENTERED BY THE HEARING OFFICER IN THIS
CASE, HIS ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 18, 1973 1S
AFFIRMED,

WCB CASE NO, 72—2714  MARCH 22, 1974

EUGENE W, TAYLOR, CLAIMANT
RICHARD H, RENN, CLAIMANT'S ATTY,
KEITH D, SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMP,

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE EMPLOYER HAS REQUESTED BOARD REVIEW OF A HEARING
OFFICER'S ORDER ALLOWING CLAIMANT COMPENSATION FOR PERMANENT
PARTIAL DISABILITY EQUAL TO 20 PERCENT OF THE MAXIMUM FOR PARTIAL
LLOSS OF THE LEFT ARM (38,4 DEGREES) AND 10 PERCENT LOSS OF THE
WORKMAN FOR UNSCHEDULED DISABILITY (32 DEGREES),

AL.THOUGH THE PROPRIETY OF THE HEARING OFFICER'S RETENTION
OF JURISDICTION OF A PERMANENT DISABILITY ISSUE PENDING COMPLETION
OF CURATIVE TREATMENT IS QUESTIONABLE, THE ADOPTION OF SUCH A
PROCEDURE 1S CERTAINLY NOT REVERSIBLE ERROR,

HAaviING REVIEWED THE RECORD. DE NOVO, THE BOARD CONCURS WITH
THE HEARING OFFICER'S FINDINGS AND CONCLUSIONS AND WOULD ADOPT HIS
ORDER AS ITS OWN, -

THE ORDER OF THE HEARING OFFICER DATED AUGUST 9, 1973, AS
CORRECTED BY HIS ORDER DATED SEPTEMBER 6, 1973, IS AFFIRMED,

COUNSEL FOR CLAIMANT IS TO RECEIVE AS A REASONABLE ATTORNEY'S
FEE, THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 71-2548 MARCH 22, 1974

CATHY B, DELAMARE, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND NEALY,
CLAIMANT.S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS CASE BEGAN AS A REQUEST FOR HEARING ON AN AGGRAVATION
CLAIM, THE HEARING OFFICER ORIGINALLY RULED THE MEDICAL OPINION
TO SUPPORT THE CLAIM WAS INADEQUATE TO SUPPORT JURISDICTION AND
DISMISSED THE REQUEST FOR HEARING, ON REVIEW, THE BOARD AFFIRMED,

AN ORDER OF THE JACKSON COUNTY CIRCUIT COURT ISSUED FINDING
THE RECORD HAD NOT BEEN DEVELOPED COMPLETELY BEFORE THE HEARING
OFFICER, THE ORDER REMANDED THE CASE "' TO THE WORKMEN'S COMPENSA=~
TION BOARD WITH DIRECTIONS THAT SAID BOARD INSTRUCT THE HEARING |
OFFICER TO CONDUCT FURTHER HEARINGS THEREON . - THE HEARING

OFFICER DID SO AND THEREUPON ALLOWED THE CLAIM OF AGGRAVATION,

THE MATTER HAS AGAIN BEEN APPEALED TO THE BOARD = THIS TIME
BY THE STATE ACCIDENT INSURANCE FUND, THE FUND SUGGESTS THAT BY
VIRTUE OF THE RULING IN THE RECENT CASE OF BUSTER V, CHASE BAG CO,,
97 OR ADV SH 1190, —— OR APP_—~=(1973) THE REFEREE ERRED IN ACCEPTING
THE REMAND FROM THE CIRCUIT COURT, WE DISAGREE, FOR THE REFEREE
TO DISOBEY THE CIRCUIT COURT ORDER WOULD BE TANTAMOUNT AN INFERIOR
TRIBUNAL REVERSING A SUPERIOR TRIBUNAL,

IT sHOULD BE CAREFULLY NOTED THAT IN THE BUSTER CASE, SUPRA,
AND THE MORE RECENT CASE OF BRENNAN V, SAIF, —= OR ADV SH_—-~,
APP ~—~ (FEBRUARY 19, 1974) IT WAS THE COURT OF APPEALS, NOT THE
WORKMEN'-S COMPENSATION BOARD WHICH REVERSED THE CIRCUIT COURT,
IF NOTHING ELSE, A PROPER REGARD FOR PROCEDURAL PROPRIETY WOULD

COMPEL OBEDIENCE TO THE REMAND ORDER,

WE HAVE REVIEWED THE FURTHER EVIDENCE PRESENTED AND CONCUR
WITH THE HEARING OFFICER" S CONCLUSION THAT CLAIMANT HAS PROVED BY
A PREPONDERANCE OF THE EVIDENCE THAT SHE HAS SUFFERED A COMPENSABLE
AGGRAVATION, HIS ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 20, 1973 IS
AFFIRMED,

CL_AIMANT' S COUNSEL IS TO RECEIVE AS A REASONABLE ATTORNEY'S
FEE THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 72—933 MARCH 22, 1974
WCB CASE NO, 73—947 MARCH 22, 1974

SHERRYL TACKETT, CLAIMANT

POZZI1, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
MI1ZE, KRIESIEN, FEWLESS, CHENEY AND KELLEY,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS REVIEW OF A HEARING OFFICER" S ORDER WH ICH
INCREASED HER AWARD OF PERMANENT PARTIAL DISABILITY IN EACH OF
TWO SEPARATE INJURY CASES, CONTENDING HER DISABILITY FROM THE FIRST
ACCIDENT (WCB CASE NO, 72-933) EXCEEDS THAT AWARDED BY THE HEARING
OFFICER,

THE HEARING OFFICER'S REFERENCE TO THE SECOND INJURY DATE IN
EACH UNSCHEDULED DISABILITY AWARD IS AN OBVIOUSLY INADVERTENT ERROR,
THE FIRST PARAGRAPH OF THE ORDER PORTION OF HIS OPINION AND ORDER
UNDOUBTEDLY REFERS TO CLAIMANT'S NOVEMBER 4 s 1970 INJURY,

CLAIMANT FIRST INJURED HER LOW BACK ON NOVEMBER 4, 1970, THE
INJURY NECESSITATED AN INTERVERTEBRAL FUSION AT LS5 -S1, FOLLOWING
HER RETURN TO WORK AFTER THAT INJURY SHE SUFFERED ANOTHER LOW BACK
INJURY FOR WHICH SHE IS PRESENTLY RECEIVING ADDITIONAL TREATMENT

AND THAT CLAIM 1S NOT IN ISSUE ON THIS REVIEW,

CLAIMANT HAS RECEIVED AN UNSCHEDULED DISABILITY AWARD EQUAL
TO 20 PERCENT OF THE MAXIMUM ALLOWABLE TO COMPENSATE HER FOR HER
LOSS OF EARNING CAPACITY ASSOCIATED WITH THE FIRST INJURY,

THE HEARING OFFICER NOTED THAT CLAIMANT'S AGE, EXPERIENCE,
TRAINING AND INTELLIGENCE HAVE LESSENED THE IMPACT OF HER PHYSICAL
IMPAIRMENT ON HER EARNING CAPACITY, WE CONCUR IN THAT OPINION AND
CONCLUDE THAT CLAIMANT' S UNSCHEDULED PERMANENT DISABILITY RESULTING
FROM THE INJURY OF NOVEMBER 4, 1970 EQUALS 20 PERCENT OF THE MAXIMUM
ALLOWABLE OR 64 DEGREES,

HlS FINDINGS AND OPINION SHOULD THEREFORE BE AFFIRMED,
THE HE ARING OFFICER'S AWARD OF PERMANENT PARTIAL DISABILITY
EQUAL TO 20 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED

DISABILITY (64 DEGREES) FOR CLAIMANT'S INJURY OF NOVEMBER 4 , 1970
1S HEREBY AFFIRMED,

WCB CASE NO, 73—1838 MARCH 22, 1974

RICHARD ROY, CLAIMANT

CASH PERRINE, CLAIMANT" S ATTY,
MERLIN MILLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,
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CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE™S ORDER DENYING
HIM THE RELIEF HE REQUESTED, CONTENDING =~

(1) THE EVIDENCE ESTABLISHES CLAIMANT®S DELAY IN REQUESTING
A HEARING IS EXCUSABL.E AND

(2) THAT THE EVIDENCE ESTABLISHES THAT HE HAS SUFFERED A
COMPENGSABLE AGGRAVATION OF HIS CLLAIM,

UPON REVIEW OF THE ENTIRE RECORD, THE BOARD CONCURS WITH THE
WELL WRITTEN OPINION OF THE REFEREE AND HEREBY ADOPTS IT AS ITS OWN,

ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 1, 1973 1S HEREBY
AFFORMED,

WCB CASE NO, 72—1324 MARCH 22, 1974

RAMON SALAZAR, CLAIMANT
CRAMER AND PINKERTON, CLAIMANT'S ATTYS,
PHILIP MONGRAIN, DEFENSE ATTY,

ON FEBRUARY 21, 1974 THE WORKMEN! S COMPENSATION BOARD ACTED
FAVORABLY ON CLAIMANT'! S APPEAL OF A HEARING OFFICER'S ORDER éY
GRANTING CLAIMANT THE AWARD OF PERMANENT TOTAL DISABILITY WHICH
HE SOUGHT, AS A PART OF THAT ORDER THE BOARD AUTHORIZED CLAIMANT'S
ATTORNEY TO RECEOVER A MAXIMUM ATTORNEY'S FEE OF FIFTEEN HUNDRED
DOLLARS FROM CLAIMANT'S COMPENSATION,

BASED ON THE WORK AND EFFORT THEY EXEPNDED, CLAIMANT"™S
ATTORNEYS HAVE MOVED FOR THE ALLOWANCE OF A LLARGER FEE,

THE BOARD BEING NOW FULLY ADVISED, FINDS THE MOTION WELL
TAKEN AND,

IT IS THEREFORE ORDERED THAT THE BOARD'S ORDER ON REVIEW DATED
FEBRUARY 21, 1974 BE, AND IS HEREBY, MODIFIED TO AUTHORIZE THE
RECOVERY BY CLAIMANT' S ATTORNEY OF A FEE NOT TO EXCEED SIXTEEN
HUNDRED SEVENTY DOLLARS,

WCB CASE NO, 72—1684 MARCH 22, 1974

RONALD OLEMAN, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A HEARING OFFICER-S ORDER GRANTING CLAIMANT ADDITIONAL COMPENSATION
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FOR PERMANENT DISABILITY, CONTENDING CLAIMANT IS NOT LEGALLY
ENTITLED TO AN UNSCHEDULED DISABILITY FOR HIS EYE INJURY AND THAT
CLAIMANT'™ S UNSCHEDULED LOW BACK DISABILITY HAS PRODUCED AT MOSsT,
ONLY A MINOR LOSS OF EARNING CAPACITY,

THE BOARD HAS PREVIOUSLY RULED THAT INJURIES TO THE EYE WHICH
DO NOT IMPAIR VISUAL ACUITY, THUS ENTITLING A WORKMAN TO SCHEDULED
PERMANENT DISABILITY COMPENSATION, MAY NEVERTHELESS BE COMPENSATED
UNDER THE STATUTE RELATING TO UNSCHEDULED DISABILITY IF THE INJURY
HAS CAUSED A PERMANENT LOSS OF EARNING CAPACITY, RANDALL VANHECKE,
WCB CASE NO, 72-1759, ORDER ON REVIEW (APRIL 2, 1973),

THE FUND EARNESTLY ARGUES FOR REVERSAL OF THE HEARING OFFICER'S
ORDER CITING AMONG OTHER THINGS, THE LONG HOURS CLAIMANT IS WORKING
AND HIS INCREASED EARNINGS, WE RECOGNIZE THESE ASPECTS OF THE
RECORD BUT WE ALSO RECOGNIZE THE REALITY OF HIS RESIDUAL PHYSICAL
INJURIES WHICH HAVE IMPAIRED HIS ABILITY TO ENGAGE IN THE BROAD FIELD
OF GENERAL INDUSTRIAL EMPLOYMENT PREVIOUSLY AVAILABLE TO HIM,

THE DISABILITY ATTRIBUTABLE TO THE EYE PROBLEM IS MINIMAL BUT
THE AWARD GRANTED BY THE HEARING OFFICER IS ALSO MINIMAL, THE
UNSCHEDULED DISABILITY AWARD FOR THE LOW BACK IS REALISTIC IN LIGHT
OF THE EFFECT OF THE INJURY ON CL.AlMANT_' S GENERAL EARNING CAPACITY
AND WE THUS CONCLUDE THE ORDER OF THE HEARING OFFICER SHOULD BE
AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 1, 1973 1S
AFFIRMED,

CLAIMANT' S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN'-CONNECTION WITH BOARD

REVIEW,

WCB CASE NO, 73=1731 MARCH 22, 1974

ROBERT E, PROFFITT, CLAIMANT
FRANKLIN, BENNETT, OFELT, DESBRISAY AND
JOLLES, CLAIMANTY.S ATTYS,

FREDRICKSON, TASSOCK, WEISENSEE, BARTON
AND COX, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CL.AIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER'S ORDER
WHICH AFFIRMED A DETERMINATION THAT CLAIMANT HAD SUFFERED NO
PERMANENT PARTIAL DISABILITY AS A RESULT OF AN INDUSTRIAL INJURY

TO HIS NOSE,

THE BOARD HAS REVIEWED THE ENTIRE RECORD DE NOVO AND HAS
CONSIDERED THE BRIEFS SUBMITTED ON REVIEW, HAVING DONE SO, WE
CONCUR IN THE FINDINGS AND OPINION OF THE HEARING OFFICER AND
CONCLUDE HIS ORDER SHOULD BE AFFIRMED,
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ORDER

THE ORDER OF THE HEARING OFFICER DATED OCTOBER 9, 1973 IS
AFFIRMED,

WCB CASE NO, 73-—1000 MARCH 22, 1974

HELEN WORRALL, CLAIMANT

POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW
OF A HEARING OFFICER' S ORDER FINDING HER CLAIM FOR PSYCHIATRIC
ILLNESS COMPENSABLE AS AN OCCUPATIONAL DISEASE,

THE BOARD HAS REVIEWED THE RECORD DE NOVO, INCLUDING THE
EXHIBITS WHICH WERE EXCLUDED BY THE HEARING OFFICER, WE BELIEVE
ALL THE HOSPITAL RECORDS CONCERNING CLAIMANT' S CONDITION ARE
GERMANE AND SO HAVE ADMITTED AND CONSIDERED ALL THE EXCLUDED
EXHIBITS,

THE STATE ACCIDENT INSURANCE FUND CONTENDS THAT THIS CASE
CANNOT, AS A MATTER OF LAW, BE AN OCCUPATIONAL DISEASE BECAUSE
THE CAUSATIVE FACTOR WAS ONE TO WHICH SHE WAS ORDINARILY EXPOSED
OFF, AS WELL AS ON THE JOB,

SINCE ENACTMENT OF CHAPTER 351, OREGON LAWS 1959, OREGON
HAS NO LONGER REQUIRED THE CAUSATIVE FACTOR TO BE "' PECULIAR TO
THE INDUSTRIAL PROCESS, TRADE, OR OCCUPATION"' OF THE WORKMAN,

In BEAUDRY Vv, WINCHESTER PLYWOOD, 255 OR 503 (1970) THE
SUPREME COURT HELD THAT THERE WAS SUFFICIENT EVIDENCE TO FIND AN
OCCUPATIONAL DISEASE WHERE, ALTHOUGH THE CAUSATIVE FACTOR EXISTED
BOTH ON AND OFF THE JOB, THE ON=THE=JOB FACTOR WAS THE !'MoOsT
TRAUMATIZING = — = ," ! THE HARMFUL CAUSATIVE FACTOR IN THIS
CASE (EMOTIONAL STRESS) WAS A ""DISTINCTIVE EMPLOYMENT HAZARD''
BECAUSE IT WAS PRESENT TO AN UNUSUAL DEGREE, AS A RESULT, DR, VOI SS
EVENTUALLY CONCLUDED THAT CLAIMANT'S WORK SITUATION "YWAS THE
PRIMARY FACTOR IN THE PRECIPITATION OF HER PSYCHOLOGICAL DISABILITY, -’
CLAIMANT' S EXHIBIT 5,

HAVING REVIEWED THE RECORD DE NOVO, WE FULLY CONCUR WITH
THE FINDINGS AND OPINION OF THE HEARING OFFICER IN THIS CASE AND
THEREFORE ADOPT HIS OPINION AND ORDER AS OUR OWN,

ORDER

THE OPINION AND ORDER OF THE HEARING OFFICER DATED OCTOBER 8,
1973 1S AFFIRMED,

CLAIMANT' S COUNSEL IS TO RECEIVE AS A REASONABLE ATTORNEY'S
FEE THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW, '
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WCB CASE NO, 73—1102 MARCH 26, 1974

ELMER ASHFORD, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A REFEREE'S ORDER GRANTING CLAIMANT AN AWARD OF PERMANENT TOTAL
DISABILITY, CONTENDING THAT THE REFEREE ERRED IN FINDING CLAIMANT
A MEMBER OF THE ! 'ODD~LOT WORK FORCE'', IN DISREGARDING MOTIVA=~
TIONAL FACTORS AND IN NOT APPLYING ORS 656,222,

OUR DE NOVO REVIEW CONVINCES US MOTIVATION IS NOT THE KEY TO
THIS MAN! S CONTINUING UNEMPLOYMENT, CLAIMANT'S LAST INJURY, WHEN
INCLUDED WITH HIS PREEXISTING DISABILITY, HAS PERMANENTLY INCPACITATED
HIM FROM REGULARLY PERFORMING ANY WORK AT A GAINFUL AND SUITABLE
OCCUPATION, CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED, TO
APPLY ORS 656,222 AS THE FUND SUGGESTS, WOULD UNDER THESE CIRCUM-~
STANCES, BE ERROR, )

THE BOARD CONCURS WITH THE FINDINGS AND OPINION OF THE REFEREE
AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 14, 1973 IS AFFIRMED,

CLAIMANT'S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 73—1055 MARCH 27, 1974

THE BENEFICIARIES OF

GEORGE O. GRONQUIST, beceasen
SCHOUBOE, CAVANAUGH AND DAWSON,
CLAIMANT%S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY BENEFICIARY

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

DeceEDENT' S WIDOW REQUESTS BOARD REVIEW OF A REFEREE'S ORDER
DISMISSING HER REQUEST FOR HEARING,

THE BOARD HAS REVIEWED THE RECORD AND THE EXCELLENT AND
HELPFUL BRIEFS PRESENTED ON REVIEW, HAVING DONE SO, WE ARE PER-~
SUADED THAT THE REFEREE%>S ORDER IS LEGALLY CORRECT AND CONCLUDE
THAT IT SHOULD BE AFFIRMED,
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ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 6, 1973 IS AFFIRMED,
WCB CASE NO, 73—2596 MARCH 27, 1974

THE BENEFICIARY OF

MERLIN GARMAN, beceaseb
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY BENEFICIARY

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

DecepenT®s wiDOW SEEKS BOARD REVIEW OF A REFEREE™S ORDER
DISMISSING HER REQUEST FOR HEARING CONTENDING HER CLAIM FOR
WIDOW™S BENEFITS WAS TIMELY FILED, SHE ARGUES THE LAW ESTABLISHING
THE FILING PERIOD IS PROCEDURAL AND THEREFORE THE LAW IN FORCE AT
THE TIME OF DECEDENT'S DEATH, RATHER THAN AT THE TIME OF HIS
INJURY, CONTROLS, )

UPON REVIEW, WE AGREE THAT THIS CASE IS CONTROLLED BY
ROSELL V, SIAC, 164 OR 173 (1940) AND HER CLAIM WAS THEREFORE
UNTIMELY FILED,

THE REFEREE™S DISMISSAL SHOULD BE AFFIRMED,
ORDER

THE ORDER OF THE REFEREE DATED DECEMBER 20, 1973 IS AFFIRMED,
WCB CASE NO, 73—2690 MARCH 27, 1974

MARY SCHNEIDER, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
M1ZE, KRIESIEN, 'FEWLESS, CHENEY AND
KELLEY, DEFENSE ATTYS,

CLAIMANT™S ATTORNEYS HAVE APPEARED SPECIALLY TO MOVE THE
BOARD FOR AN ORDER DISMISSING THE EMPLOYER' S REQUEST FOR REVIEW
ON THE GROUNDS THAT THE EMPLOYER FAILED TO SERVE A COPY OF ITS
REQUEST FOR BOARD REVIEW UPON THE CLAIMANT AS ORS 656,295 (2)
PROVIDES,

THE BOARD HAS EXAMINED THE REQUEST FOR REVIEW, THE STATUTES

AND AUTHORITIES CITED BY CLAIMANT AND, BEING NOW FULLY ADVISED,
FINDS THE MOTION WELL TAKEN,

ORDER

lT IS THEREFORE ACCORDINGLY ORDERED THAT THE EMPLOYER'S
REQUEST FOR REVIEW B8E, AND IT IS HEREBY, DISMISSED,
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WCB CASE NO, 73—2541 MARCH 27, 1974

NAOMI R, GOODE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT™>S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL_AIMANT REQUESTS BOARD REVIEW OF A REFEREE™S ORDER WHICH
AFFIRMED A DETERMINATION ORDER AWARD OF 20 PERCENT OF THE MAXIMUM
ALLOWABLE FOR UNSCHEDULED LLOW BACK DISABILITY (64 DEGREES), CONTEND-
ING SHE 1S PERMANENTLY AND TOTALLY DISABLED,

AFTER REVIEWING THE RECORD WE ARE FULLY PERSUADED CLAIMANT
IS NOT PERMANENTLY TOTALLY DISABLED, WE AGREE WITH THE REFEREE'S
OPINION THAT CLAIMANT'S MOTIVATION IS NIL AND THAT SHE EXAGGERATES
HER DISABILITY, IF SHE WAS PROPERLY MOTIVATED HOWEVER, SHE WOULD
HAVE DIFFICULTY RETURNING TO GAINFUL AND SUITABLE WORK DUE TO THE
REAL RESIDUALS THE INJURY HAS PRODUCED, THE REFEREE CONCLUDED
THE DETERMINATION ORDER FAIRLY COMPENSATED CLAIMANT FOR HER
PERMANENT PARTIAL DISABILITY, WE DISAGREE,

ON OUR DE NOVO REVIEW, WE CONCLUDE CLAIMANT™S PERMANENT
DISABILITY EQUALS 30 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED
DISABILITY, .

ORDER

THE ORDER OF THE REFEREE IS HEREBY SET ASIDE AND CLAIMANT IS
HEREBY GRANTED AN ADDITIONAL 32 DEGREES MAKING A TOTAL OF 96 DEGREES
OF A MAXIMUM OF 320 DEGREES (30 PERCENT) FOR UNSCHEDULED DISABILITY,

COUNSEL. FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF THE
INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID AWARD
TO A MAXIMUM OF FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 72—3116 MARCH 27, 1974

LOU B, JELKS, CLAIMANT

PAUL J, RASK, CLAIMANT'S ATTY,

MiZE, KRIESIEN, FEWLESS, CHENEY AND
KELLEY, DEFENSE ATTYS,

ON JANUARY 15, 1974 THE EMPLOYER REQUESTED REVIEW OF A
REFEREE' S FINDING THAT CLAIMANT'S CLAIM WAS PREMATURELY CLOSED
AND OF HIS ORDER TO REOPEN THE CLAIM FOR FURTHER MEDICAL CARE,

THE EMPLOYER™S ATTORNEY HAS OFFERED FOR ADMISSION TO THE
RECORD ON REVIEW, A REPORT FROM DR, JOHN RAAF DATED FEBRUARY 21,
1974 RELATING TO AN EXAMINATION OF FEBRUARY 14, 1974, CLAIMANT' S
ATTORNEY HAS NO OBJECTION TO ITS ADMISSION TO THE RECORD,

THE BOARD CONCLUDES THIS MATTER SHOULD BE REMANDED TO THE
HEARING OFFICER FOR ADMISSION OF THE DOCUMENT, CROSS~EXAMINATION
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OF ITS AUTHOR IF SO DESIRED, BY CLAIMANT' S ATTORNEYS, AND FOR SUCH ‘
FURTHER PROCEEDINGS THAT THE REFEREE MAY ORDER, THE REFEREE SHOULD
THEN RECONSIDER THE MATTER AND DECIDE THE MATTER ANEW,

THE ABOVE ENTITLED MATTER 1S REMANDED TO THE REFEREE FOR
ADMISSION OF DR, RAAF'S REPORT OF FEBRUARY 21 e 1974 AND FURTHER

ACTION CONSISTENT WITH THIS ORDER OF REMAND,

THE ORDER OF THE REFEREE DATED DECEMBER 21, 1973 SHALL REMAIN
IN EFFECT UNTIL FURTHER ORDER OF THE REFEREE,

THE EMPLOYER'S REQUEST FOR REVIEW DATED JANUARY 15, 1974 1S
HEREBY DISMISSED,

WCB CASE NO, 73—1965 MARCH 28, 1974

PERCY LANGDON, CLAIMANT

COONS, MALAGON AND CLOSE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A REFEREE'S ORDER AWARDING CLAIMANT COMPENSATION FOR PERMANENT
TOTAL DISABILITY,

THE STATE ACCIDENT INSURANCE FUND CONTENDS THE CLAIMANT
IS NOT IN THE ODD=LOT CATEGORY AND CITES CLAIMANT'S ADMISSION THAT
HE MIGHT BE A FIRE WATCHMAN IN SUPPORT THEREOF, FROM THE CONTEXT
OF THE TESTIMONY IT IS CLEAR CLAIMANT WAS REFERRING TO A FIRE WATCH
JOB ASSOCIATED WITH LOGGING OPERATIONS, WHICH JOB IS NORMALLY NEITHER
FULL TIME NOR YEAR ROUND, OUR REVIEW OF THE RECORD PERSUADES US
CLAIMANT IS DEFINITELY IN THE ODD-~LOT CATEGORY,

THE FUND FURTHER SUGGESTS THAT CLAIMANT IS NOT ENTITLED TO
A PERMANENT TOTAL DISABILITY AWARD BECAUSE HE OWNS TIMBER FROM
WHICH HE CAN EVENTUALLY RECEIVE AN INCOME, INCOME REALIZED FROM
THE TIMBER WOULD UNDOUBTEDLY BE DUE TO THE APPRECIATION OF THE
ASSETS VALUE BY GROWTH AND HIS LLABOR WOULD LIKELY ADD LITTLE TO THE
INCREASE,

CLAIMANT' S ATTITUDE CONCERNING RETURN TO WORK IS REALISTIC
WHEN CONSIDERED IN THE CONTEXT OF HIS PHYSICAL DISABILITIES, HIS
AGE, HIS OWNERSHIP OF PROPERTY AND HIS PLANS TO USE IT ADVANTAGEOUSLY,

WE DISAGREE WITH THE FUND' S CONTENTION REGARDI NG THE
APPLICATION OF ORS 656,222, WHEN DEALING WITH THE ISSUE OF
PERMANENT TOTAL DISABILITY, ORS 656,206 (1) .(A) CONTROLS, IT
PROVIDES -

""" "PERMANENT TOTAL DISABILITY' MEANS THE LOSS, INCLUDING
PREEXISTING DISABILITY OF — ~ — OR OTHER CONDITION PERMANENTLY

INCAPACITATING THE WORKMAN FROM REGULARLY PERFORMING ANY
WORK AT A GAINFUL AND SUITABLE OCCUPATION, ' '
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THUS PREEXISTING DISABILITY MUST BE INCLUDED RATHER THAN EXCLUDED
FROM CONSIDERATION OF WHETHER A WORKMAN IS PERMANENTLY AND
TOTALLY DISABLED,

THE REFEREE HAS CAREFULLY CONSIDERED ALL THE DEFENSES RAISED

BY THE FUND AND WE CONCUR FULLY IN HIS OPINION AND ORDER, WE
CONCLUDE HIS ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 7, 1973 1S AFFIRMED,

CLAIMANT'S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE ACCIDENT
INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 73—940 MARCH 28, 1974

PATRICK J, MITTS, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, CLAIMANT'S ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE EMPLOYER REQUESTS BOARD REVIEW OF A REFEREE'S ORDER
AWARDING CLAIMANT ADDITIONAL UNSCHEDULED DISABILITY, CONTENDING
THE EVIDENCE DOES NOT JUSTIFY ANY INCREASE,

CL.AIMANT IS A NOW 29 YEAR OLD DELIVERY TRUCK DRIVER WHO
SUFFERED AN ACUTE LUMBAR STRAIN ON AUGUST 19, 1971, WHILE WORKING
FOR CONSOLIDATED FREIGHTWAYS IN PORTLAND, OREGON, RADICUL AR PAIN
IN THE RIGHT LEG SUGGESTED DISC HERNIATION BUT IT WAS RULED OUT BY
MYELOGRAPHY,

HE UNDERWENT A COURSE OF CONSERVATIVE TREATMENT AND EVENTUALLY
RETURNED TO HIS REGULAR WORK ALTHOUGH HE DOES HAVE MILD RESIDUAL
PHYSICAL IMPAIRMENT DUE TO LOSS OF MOTION AND RESIDUAL PAIN, DR,

POST, HIS TREATING PHYSICIAN, SUGGESTED, IN HIS CLOSING MEDICAL
REPORT, AVOIDANCE OF HEAVY, REPETITIVE OR AWKWARD LIFTING,

A DETERMINATION ORDER DATED MARCH 22, 1972 AWARDED CLAIMANT
32 DEGREES FOR UNSCHEDULED DISABILITY (10 PERCENT OF THE MAXIMUM) ,

THE REFEREE GRANTED CLAIMANT AN ADDITIONAL 48 DEGREES ON THE
GROUNDS HE COULD NOT NOW WORK AS MANY HOURS WITHOUT HIS BACK
TIRING ALTHOUGH HIS WORK WAS NOW LIGHTER AND BECAUSE THE INJURY
WOULD MAKE HIM LESS COMPETITIVE IN THE GENERAL INDUSTRIAL JOB
MARKET,

WE AGREE WITH THE REFEREE'S FINDINGS IN THIS REGARD BUT
DISAGREE THAT THEY JUSTIFY AN INCREASE IN THE PERMANENT DISABILITY

AWARD,

THE FACT 1S CLAIMANT' S PAIN IS ONLY MINIMALLY DISABLING, HE
HAS RETURNED TO HIS REGULAR WORK AND IS ABLE TO WORK LONG HOURS
EACH DAY, HIS INCOME REMAINS GOOD AS DO HIS PROSPECTS FOR THE
FUTURE,
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WE CONCLUDE THAT CLAIMANT'S PERMANENT DISABILITY WAS
ADEQUATELY COMPENSATED BY THE DETERMINATION ORDER AWARD OF
32 DEGREES AND THE REFEREE“S ORDER SHOULD THEREFORE BE REVERSED,

ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 13, 1973 1S HEREBY
REVERSED AND'THE AWARD GRANTED BY THE DETERMINATION ORDER DATED
MARCH 22, 1973 IS AFFIRMED,

WCB CASE NO, 73=3440=E MARCH 28, 1974

PHILIP J, PYPER, CLAIMANT
PAUL J, RASK, CLAIMANT'S ATTY,
CHARLES PAULSON, DEFENSE ATTY,

ON MARCH 7 , 1974 CLAIMANT REQUESTED BOARD REVIEW OF A
REFEREE™S ORDER IN THE ABOVE—-ENTITLED MATTER,

CLAIMANT. THROUGH HIS ATTORNEY, HAS NOW WITHDRAWN HIS
REQUEST FOR REVIEW,

THE REQUEST FOR REVIEW FILED BY THE CLAIMANT IS HEREBY
DISMISSED AND THE ORDER OF THE REFEREE DATED FEBRUARY 22, 1974

IS FINAL BY OPERATION OF LAW,
WCB CASE NO, 732882 MARCH 28, 1974

LESTER ADAMS, CLAIMANT
GALBREATH AND POPE, CLAIMANT'S ATTYS,
KOTTKAMP AND O' ROURKE, DEFENSE ATTYS.,

ON FEBRUARY 8, 1974 CLAIMANT REQUESTED BOARD REVIEW OF A
REFEREE"'S ORDER ENTERED IN THE ABOVE ENTITLED CASE, DISMISSING HIS
REQUEST FOR HE ARING, THEREAFTER CLAIMANT MOVED THE BOARD FOR AN
ORDER REMANDING THE CASE TO THE REFEREE,

CL.AIMANT HAS NOW DECIDED TO WITHDRAW THE REQUEST FOR REVIEW
AND THE MOTION TO REMAND AND INSTEAD PETITION THE BOARD FOR RELIEF
UNDER THE PROVISIONS OF ORS 656,278,

THE BOARD BEING NOW FULLY ADVISED,

HereEBY ORDERS THAT THE CLAIMANTYS REQUEST FOR REVIEW DATED

FEBRUARY 8, 192974 IS DISMISSED AND THE REFEREE'S ORDER IS FINAL BY
OPERATION OF LAW,
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WCB CASE NO, 73—1084 MARCH 28, 1974

JOHN BROSSEAU, CLAIMANT
MARMADUKE, ASCHENBRENNER, MERTEN
AND SALTVEIT, CLAIMANT'S ATTYS,
GEARIN, LANDIS AND AEBI, DEFENSE ATTYS,

ON JANUARY 10, 1974, CLAIMANT REQUESTED BOARD REVIEW OF A
REFEREE.S ORDER AFFIRMING AN AWARD OF UNSCHEDULED PERMANENT
DISABILITY WHICH IS NOW PENDING,

SINCE THE HEARING CLAIMANT HAS UNDERGONE PSYCHIATRIC
COUNSELING WHICH HE CONTENDS IS NECESSITATED BY REASON OF HIS
COMPENSABLE INJURY, THE EMPLOYER DISAGREES AND A DISPUTE HAS
THEREFORE ARISEN OVER THIS ASPECT OF THE CLAIM,

CLAIMANT AND THE EMPLOYER HAVE AGREED TO COMPROMISE AND
SETTLE THEIR DISPUTE OVER THE COMPENSABILITY OF THE PSYCHATRIC
CARE UNDER THE PROVISIONS OF ORS 656,289 (4), AS A COLLATERAL
MATTER THEY HAVE ALSO AGREED TO DISPOSE OF THE PENDING REQUEST
FOR REVIEW, :

THE JOINT PETITION FOR SETTLEMENT IS ATTACHED HERETO AS

ExHIBIT Y7ATY,

lT SHOULD BE CAREFULLY NOTED THAT THE EMPLOYER DOES NOT
DISPUTE THAT CLAIMANT SUFFERED A COMPENSABLE ACCIDENT ON MARCH
18, 1974, WHICH PRODUCED PHYSICAL INJURIES - THE EMPLOYER DISPUTES
ONLY THAT CLAIMANT"-S ACCIDENT PRODUCED EMOTIONAL INJURIES,

'

THE BOARD, HAVING REVIEWED THE STIPULATION AND BEING NOW
FULLY ADVISED, FINDS THE DISPUTED CLAIM SETTLEMENT FAIR AND
EQUITABLE TO BOTH PARTIES,

IT IS THEREFORE ACCORDINGLY ORDERED =

(1) THAT THE SETTLEMENT AGREEMENT BE EXECUTED ACCORDING
TO ITS TERMS,

(2) THAT CLAIMANT>S REQUEST FOR REVIEW IN WCB CASE 73 ~1084
1S DISMISSED AND THE REFEREE S ORDER IS FINAL BY OPERATION OF LAW,

JOINT PETITION FOR SETTLEMENT

CL.AIMANT, OHN -BROSSEAU, WAS AT ALL TIMES MATERIAL AN
EMPLOYEE OF J,B,L, AND K, AND WAS INJURED IN THE COURSE AND SCOPE
OF HIS EMPLOYMENT ON OR ABOUT MARCH 18, 1968, AS A RESULT OF
SAID ACCIDENT, CLAIMANT SUSTAINED INJURY TO HIS NECK AND LOW BACK,

ON OR ABOUT JULY 12, 1968, CLAIMANT'S CLAIM WAS CLOSED WITH
NO AWARD OF TEMPORARY TOTAL DISABILITY OR PERMANENT PARTIAL DIS~
ABILITY, THE PARTIES AGREE THAT THIS CLOSURE CONSTITUTED THE )
L"LFIRST DETERMINATION MADE UNDER SECTION (3) OF ORS 656,268 .FOR
PURPOSES OF DETERMINING CLAIMANTS.S AGGRAVATION BENEFITS UNDER
ORS 656,271 (2),

THEREAFTER, CLAIMANT"S CLAIM WAS VOLUNTARILY REOPENED BY

A STIPULATED ORDER OF HEARING OFFICER H, L, PATEE, DATED JULY 28,
1972,
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FOLLOWING SURGERY, THE CLAIM WAS AGAIN CLOSED ON APRIL 4,
1973, WITH AN AWARD OF 64 DEGREES FOR UNSCHEDULED DISABILITY AND
10 PERCENT LLOSS OF USE OF RIGHT ARM FOR SCHEDULED DISABILITY,
THEREAFTER, CLAIMANT REQUESTED A HEARING WHEREIN THE AWARD OF THE
CLOSING EVALUATION DIVISION WAS SUSTAINED BY REFEREE FINK IN HIS
OPINION AND ORDER, DATED DECEMBER 28, 1973, SAID OPINION AND ORDER
IS PRESENTLY BEFORE THE WORKMEN'S COMPENSATION BOARD FOR REVIEW,

CLAIMANT 1S PRESENTLY UNDERGOING PSYCHIATRIC COUNSELLING WHICH
CLAIMANT CONTENDS 1S RELATED TO HIS INDUSTRIAL ACCIDENT OF MARCH
18, 1968, EMPLOYER—-CARRIER CONTEND THAT CLAIMANT'!S NEED FOR
PSYCHIATRIC CARE IS RELATED TO FACTORS OTHER THAN THE INDUSTRIAL
ACCIDENT OF MARCH 18, 1968 AND HAS, THEREFORE, DENIED RESPONSIBILITY
FOR THAT CARE AND TREATMENT,

THE PARTIES JOINTLY PETITION THE HEARING OFFICER TO ENTER AN
ORDER DISPOSING OF ALL 1SSUES IN THIS CASE AND APPROVING A SETTLEMENT
PURSUANT TO ORS 656,289 (4) AS FOLLOWS -

t, EMF’LOYER—CARRIER WILL PAY TO CLAIMANT THE SUM OF TwWO
THOUSAND DOLLARS,

2., CLAIMANT'S ATTORNEY WILL RECEIVE OUT OF THE PROCEEDS OF
SAID SETTLEMENT THE SUM OF TWO HUNDRED DOLLARS AS HER REASONABLE
ATTORNEY'S FEE,

3., CLAIMANT WILL DISMISS HIS REQUEST FOR REVIEW BY THE
WORKMEN'S COMPENSATION BOARD,

4, CLAIMANT WILL WAIVE HIS RIGHT TO APPEAL THE DENIAL OF
PSYCHIATRIC CARE AND BENEFITS AND ANY CLAIM FOR TEMPORARY TOTAL
DISABILITY OR PERMANENT DISABILITY ARISING OUT OF ANY PSYCHIATRIC
CONDITION,

WHEREFORE, THE PARTIES HEREBY STIPULATE TO AND JOIN IN THIS
PETITION TO THE BOARD TO APPROVE THE FOREGOING SETTLEMENT AND TO
AUTHORIZE PAYMENT OF THE SUMS SET FORTH ABOVE PURSUANT TO ORS
656,289 (4) IN FULL AND FINAL SETTLEMENT TO THE PARTIES AND TO
ISSUE AN ORDER APPROVING THIS COMPROMISE,

WCB CASE NO, 72—-2372 APRIL 1, 1974

EARL SURBER, CLAIMANT

POZZ1, WILSON AND ATCHISON, CLAIMANT'S ATTYS, ;
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S OPINION AND
ORDER AFFIRMING PERMANENT DISABILITY AWARDS TO THE CLAIMANT
TOTALLING 10 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED
DISABILITY DUE TO A OB RELATED NECK INJURY,

WE HAVE REVIEWED THE RECORD DE NOVO AND HAVE CONSIDERED
THE BRIEFS FILED ON REVIEW, HAVING DONE SO, WE CONCLUDE THE
REFEREE'S FINDINGS AND CONCLUSIONS ARE CORRECT, THEY SHOULD BE
AFFIRMED IN THEIR ENTIRETY,,
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ORDER

THE OPINION AND ORDER OF THE REFEREE DATED NOVEMBER 7, 1973
IS ADOPTED AND AFFIRMED,

WCB CASE NO, 72—2548 APRIL 2, 1974

EDGAR W, DAVIS, CLAIMANT
BRUCE WILLIAMS, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CL.AIMANT APPEALS A HEARING OFFICER'™S ORDER AFFIRMING A
DETERMINATION THAT CLAIMANT SUFFERED NO PERMANENT DISABILITY AS
A RESULT OF INHALING CHLORINE GAS ON JULY 6, 1972,

HAVING REVIEWED THE RECORD DE NOVO AND HAVING CONSIDERED THE
BRIEFS FILED ON REVIEW, WE CONCLUDE THE FINDINGS, OPINION AND ORDER
OF THE HEARING OFFICER SHOULD BE AFFIRMED IN THEIR ENTIRETY.

ORDER
THE ORDER OF THE HEARING OFFICER DATED OCTOBER 4, 1973 IS
AFFIRMED,
WCB CASE NO, 73-—242 APRIL 2, 1974

REINHOLD J. UNTERSEHER, CLAIMANT
JOE B, RICHARDS, CLAIMANT'S ATTY,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT REQUESTS REVIEW OF A HEARING OFFICER" S ORDER
AWARDING HIM PERMANENT DISABILITY EQUAL TO 35 PERCENT LOSS OF THE
RIGHT LEG, CONTENDING HIS DISABILITY EXCEEDS THAT AWARDED,

CLAIMANT IS A 55 YEAR OLD MAN WHO SUFFERED A TEAR OF THE
RIGHT MEDIAL MENISCUS WHILE WORKING AS A MECHANIC ON MAY 13, 1971,
AFTER AN UNSUCCESSFUL COURSE OF CHIROPRACTIC TREATMENT, DR, DONALD

B, SLOCUM PERFORMED A MEDIAL MENISCECTOMY ON APRIL 17, 1972, BY
A DETERMINATION ORDER DATED JANUARY 3, 1973, THE CLAIMANT WAS
EVALUATED TO HAVE SCHEDULED DISABILITY EQUAL TO 20 PERCENT LOSS OF
THE RIGHT LEG (30 DEGREE), CLAIMANT THEREUPON REQUESTED A

HEARING,

IN JuLy, 1973, DR, SLOCUM REEXAMINED CLAIMANT'S RIGHT LEG,
BASED ON THE CLAIMANT'S COMPLAINTS OF PAIN AND ON HIS FINDINGS ON
EXAMINATION, DR, SLOCUM CONSIDERED CLAIMANT TO HAVE MODERATELY
SEVERE PERMANENT DISABILITY IN THE RIGHT LEG,
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THE HEARING OFFICER, FINDING THE CLAIMANT YT ESSENTIALLY
CREDIBLE AS TO HIS RIGHT KNEE SYMPTOMS'!, AWARDED CLAIMANT AN
ADDITIONAL 15 PERCENT TO THE AWARD ALLOWED BY THE DETERMINATION
ORDER IN QUESTION,

GREDIBILITY PLAYS AN IMPORTANT PART IN DETERMINING THE DEGREE'
OF DISABILITY WHICH CLAIMANT ACTUALLY SUFFERS, ALTHOUGH THE
RECORD SUGGESTS CLAIMANT IS NOT ENTITLED TO A FINDING OF ESSENTIAL,
CREDIBILITY, THE BOARD WILL ACCEPT THE HEARING OFFICER" S FINDING IN
THAT REGARD SINCE HE HAD THE ADVANTAGE OF OBSERVING THE CLAIMANT
AS A WITNESS, ON THAT BASIS THE HEARING OFFICER"S AWARD WILL BE
.AFFIRMED BUT IT CERTAINLY WILL NOT BE INCREASED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 21, 1973
1S AFFIRMED,

WCB CASE NO, 722773 APRIL 4, 1974

DESSIE BAILEY, CLAIMANT
MCMENAMIN, JONES, JOSEPH AND LANG,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE STATE ACCIDENT INSURANCE FUND SEEKS BOARD REVERSAL OF
A HEARING OFFICER'S ORDER DATED MAY 22 s 1973, GRANTING CLAIMANT
80 DEGREES OF COMPENSATION FOR UNSCHEDULED DISABILITY (25 PERCENT),

CLAIMANT 1S A58 YEAR OLD WOMAN WHO FELL AND INJURED HER
RIGHT ARM AND SHOULDER ON JUNE 9, 1971 WHILE WORKING AS A DISHWASHER
AT WADDLE'S RESTAURANT IN PORTLAND, OREGON, SHE WAS EVALUATED AS
NOT HAVING SUFFERED ANY PERMANENT DISABILITY FROM THE INJURY AND
A SECOND DETERMINATION ORDER, DATED OCTOBER 4, 1972, GRANTED HER
ONLY CERTAIN TEMPORARY TOTAL DISABILITY PURSUANT TO AN EARLIER
HEARING OFFICER'S ORDER CONCERNING THE CLAIM,

THE CLAIMANT OBJECTED TO THE LACK OF A PERMANENT DISABILITY
AWARD IN THE DETERMINATION ORDER AND REQUESTED A HEARING, THE
HEARING OFFICER, AFTER CONSIDERING THE MEDICAL EVIDENCE, HER
TESTIMONY OF PHYSICAL PROBLEMS WITH THE SHOULDER, HER AGE, EDUCA-
TION, TRAINING AND WORK EXPERIENCE, CONCLUDED SHE HAS SUFFERED ’
UNSCHEDULED PERMANENT PARTIAL DISABILITY EQUAL TO 25 PERCENT OF
THE MAXIMUM (80 DEGREES),

THE STATE ACCIDENT INSURANCE FUND POINTS OUT THAT CLAIMANT
HAS AL.SO BEEN AWARDED 80 DEGREES FOR UNSCHEDULED DISABILITY
CAUSED BY AN OCCUPATIONAL DISEASE THAT DEVELOPED IN 19638, THE
STATE ACCIDENT INSURANCE FUND OBJECTS TO AN AWARD FOR THE SHOULDER
POINTING OUT THAT CLAIMANT HAS NOW RECEIVED AWARDS TOTALLING 50
PERCENT OF THE MAXIMUM, THIS ARGUMENT AMOUNTS TO A COLLATERAL
ATTACK ON THE OCCUPATIONAL. DISEASE CLAIM AWARD, THE BOARD MAY
ONLY CONSIDER WHETHER THE AWARD ALLOWED BY THE HEARING OFFICER
WAS JUSTIFIED BY THE FACTS,
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HAVING REVIEWED THE EVIDENCE DE NOVO, WE CONCUR IN THE
HEARING OFFICER'S EVALUATION OF PERMANENT DISABILITY AND CONCLUDE
HIS ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MAY 22, 1973 IS
AFFIRMED,

COUN-SEL. FOR CLAIMANT 1S TO RECEIVE AS A REASONABLE ATTORNEY™S
FEE THE SUM OF TwO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 72—3489 APRIL 4, 1974

ARLIE RAMBO, CLAIMANT
CHARLES CATER, CLAIMANT'S ATTY,
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CL.AIMANT REQUE STS BOARD REVIEW OF A REFEREE™S ORDER DENYING
HIS CLAIM FOR BENEFITS ON ACCOUNT OF AGGRAVATION, THE REFEREE
BASED HIS DENIAL ON A CONCLUSION THAT CLAIMANT'S PRESENT PROBLEMS
WERE DUE TO AN INTERVENING ACCIDENT,

THE MOST COGENT REASON FOR DENYING CLAIMANT™S CLAIM FOR
COMPENSATION ON ACCOUNT OF AGGRAVATION IS THAT HE FAILED TO
SUPPORT HIS REQUEST FOR HEARING BY "' A WRITTEN OPINION OF A
PHYSICIAN THAT THERE ARE REASONABLE GROUNDS FOR THE CLAIM'! AS
REQUIRED BY ORS 656,271, CLAIMANT HAS THUS FAILED TO ESTABLISH THE
JURISDICTION NECESSARY TO SUPPORT AN ORDER OF RELIEF EVEN IF THE
EVIDENCE LATER PRESENTED HAD JUSTIFIED SUCH RELIEF,

ORDER

THe ORDER OF THE REFEREE DATED NOVEMBER 16, 1973 1S AFFIRMED,
SAIF CLAIM NO, KA 864856 APRIL 4, 1974

GARY ELLIS, CLAIMANT

GALBREATH AND POPE, CLAIMANT'S ATTYS,

ON NOVEMBER 27, 1973 CLAIMANT REQUESTED THE BOARD, PURSUANT
TO ORS 656,278, TO ORDER THE STATE ACCIDENT INSURANCE FUND TO
PROVIDE HIM ADDITIONAL MEDICAL CARE AND COMPENSATION FOR A KNEE
INJURY SUFFERED ON MAY 31, 1961,

CL.AIMANT HAS PROVIDED MEDICAL REPORTS IN SUPPORT OF HIS
REQUEST, THE STATE ACCIDENT INSURANCE FUND HAS PRESENTED EVIDENCE
SUGGESTING THAT CLAIMANT'S PRESENT PROBLEMS ARE THE RESULT OF AN
INTERVENING ACCIDENT,
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THE BOARD CONCLUDES IT NEEDS A FULL PRESENTATION OF THE
FACTS RELATING TO THIS MATTER BEFORE RULING ON THE CLAIMANT'S
REQUEST,

IT IS THEREFORE ACCORDINGLY ORDERED THAT THIS MATTER IS
HEREBY REMANDED TO THE HEARINGS DIVISION OF THE WORKMEN'S
COMPENSATION BOARD FOR RECEIPT OF EVIDENCE BEFORE A REFEREE ON THE
ISSUE OF WHETHER OR NOT THE CLAIMANT'S RECENT KNEE PROBLEMS ARE
RELATED TO HIS INDUSTRIAL INJURY, WHEN THE REFEREE HAS CONDUCTED
THE HEARING HE SHALL CERTIFY THE RECORD MADE TO THE BOARD FOR ITS
DECISION ALONG WITH A RECOMMENDED FINDING OF FACT AND OPINION,

WCB CASE NO, 73—2361 APRIL 9, 1974

NORMAN L, COBB, CLAIMANT
BROWN AND BURT, CLAIMANT'S ATTYS,
DEPT., OF JUSTICE, DEFENSE ATTY,

ON MARCH 29, 1974 THE STATE ACCIDENT INSURANCE FUND MAILED
A REQUEST FOR BOARD REVIEW OF A REFEREE'S OPINION AND ORDER ENTERED
IN THE ABOVE ENTITLED CASE ON FEBRUARY 26, 1974,

THE REQUEST FOR REVIEW WAS MADE BEYOND THE TIME LIMIT
PROVIDED BY LAW AND THE BOARD IS THEREFORE WITHOUT JURISDICTION
TO ENTERTAIN THE APPEAL.,

ORDER

THE REQUEST FOR REVIEW 1S HERBY DISMISSED,

WCB CASE NO, 72—3321 APRIL 9, 1974

GEORGIA GOLDS, CLAIMANT
VANDYKE, DUBAY, ROBERTSON AND PAULSON,
CLAIMANTYS ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,.
REQUEST FOR REVIEW BY CLAIMANT

ReEVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS CLAIMANT SUFFERED A COMPENSABLE ACCIDENTAL INJURY
FEBRUARY 3, 1971, WHEN SHE TWISTED HER BACK WHILE EMPLOYED AT
THE MEDFORD HOTEL, A SECOND DETERMINATION ORDER GRANTED AN AWARD
FOR PERMANENT PARTIAL DISABILITY OF 20 PERCENT OR 64 DEGREES, FOR
UNSCHEDULED LOW BACK DISABILITY, THE HEARING OFFICER GRANTED AN
ADDITIONAL 48 DEGREES, MAKING A TOTAL OF 112 DEGREES OR 35 PERCENT
LOSS OF THE WORKMAN FOR UNSCHEDULED DISABILITY, THE CLAIMANT HAS
REQUESTED BOARD REVIEW OF THIS ORDER CONTENDING HER DISABILITY
EXCEEDS THAT AWARD, .

CL.AIMANT HAS BEEN TREATED CONSERVATIVELY FOR A LONG PERIOD
OF TIME BY VARIOUS DOCTORS, MOST ARE AGREED THAT CLAIMANT HAS
MILD PHYSICAL DISABILITY WITH MAJOR FUNCTIONAL OVERLAY, A SMALL
DEGREE OF WHICH IS ATTRIBUTABLE TO THE INDUSTRIAL INJURY, CLAIMANT
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HAS NOT WORKED FOR APPROXIMATELY THREE YEARS AND HAS DEMONSTRATED
NO MOTIVATION TO BE REEMPLOYED, EVEN THOUGH HER PAIN IS DESCRIBED
AS "TINTENSE'', CLAIMANT IS APPREHENSIVE ABOUT AND HAS REFUSED
SURGICAL PROCEDURES AND IS NOT COOPERATIVE WITH THOSE WHO MIGHT

BE ABLE TO HELP IMPROVE HER SITUATION,

THE HEARING OFFICER FOUND THAT DESPITE CLAIMANT'S LACK OF
MOTIVATION, UNCOOPERATIVE ATTITUDE, AND CONSIDERING HER AGE,
EXPERIENCE, MENTAL AND VOCATIONAL APTITUDE, THAT BASED ON LOSS
OF EARNING CAPACITY, CLAIMANT WAS ENTITLED TO AN ADDITIONAL
PERMANENT PARTIAL DISABILITY AWARD OF 15 PERCENT (48 DEGREES_) MAKING
A TOTAL OF 35 PERCENT (112 DEGREES) LOSS OF THE WORKMAN FOR
UNSCHEDUILED LOW BACK DISABILITY, ’

THE BOARD, ON REVIEW, CONCURS WITH THE FINDINGS AND CONCLUSIONS
OF THE HEARING OFFICER AND AFFIRMS HIS ORDER,

ORDER

THE ORDER OF THE HEARING OFFICER DATED AUGUST 17, 1973 IS
HEREBY AFFIRMED, p

WCB CASE NO, 722429 APRIL 9, 1974

DELBERT LEWIS, CLAIMANT
ERNEST LUNDEEN, CLAIMANT'S ATTY,
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH
SUSTAINED THE PARTIAL DENIAL CF HIS CLAIM BY THE EMPL.OYER,

CL.AIMANT WAS A 42 YEAR OLD MEAT CUTTER AND ON JANUARY 8,
1972 WAS STRUCK IN THE ABDOMEN BY THE HANDLE ON A DOOR OF A MEAT
COOLER, NUMEROUS TESTS AND EXAMINATIONS WERE GIVEN CLAIMANT
AND ULTIMATELY CHRONIC PANCREATITIS WAS DIAGNOSED, THE EMPLOYER
AND ITS CARRIER DID ACCEPT THIS PORTION OF CLAIMANT'S CLAIM, BUT
DENIED RESPONSIBILITY FOR HIS MANY OTHER COMPLAINTS,

THE REFEREE'S DETAILED ORDER EXPLICITLY AND PROPERLY RECITES

THE MEDICAL SUBSTANTIATION FOR THE EMPLOYER'S DENIAL AND THE BOARD
ON REVIEW, CONCURS WITH THE FINDINGS OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 20, 1973 IS HEREBY
AFFIRMED,
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WCB CASE NO, 73—2696 APRIL 9, 1974

THOMAsS £, HOPSON, CLAIMANT
CHARILES PAULLSON, CLAIMANT-S ATTY,
PHILIP A, MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS MATTER INVOLVES THE ISSUE OF WHETHER A 45 YEAR OLD
DRYWALI. APPLICATOR SUSTAINED A COMPENSABLE BACK INJURY WHILE
EMPLOYED IN THE CONSTRUCTION OF GRANT TOWERS IN PORTLAND, THE
CLAIM WAS DENIED BY THE CARRIER AUGUST 21, 1973, AND UPON HEARING,"
THIS DENIAL WAS UPHELD BY THE REFEREE,

THE BOARD HAS REVIEWED THE RECORD DE NOVO AND CONSIDERED
CLAIMANTY.S BRIEF WHICH HE PERSONALLY SUBMITTED ON REVIEW, IN
SPITE OF CLAIMANT-S EXPLANATIONS WE ARE PERSUADED THAT THE RECORD
LACKS THE CREDIBLE EVIDENCE NECESSARY TO SUPPORT A FINDING OF
COMPENSABILITY, ’

THE ORDER OF THE REFEREE 1S CORRECT AND SHOULD BE AFFIRMED,

ORDER
THE ORDER OF THE REFEREE DATED NOVEMBER 20, 1973 IS HEREBY
AFFIRMED,
WCB CASE NO, 73—758 APRIL 9, 1974

WILL IAM WAYNE SNYDER, CLAIMANT
PETERSON AND PETERSON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY.

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS IS A DENIED HEART CASE, THE STATE ACCIDENT INSURANCE
FUND DENIED THE CLAIM BECAUSE IT DID NOT ARISE OUT OF AND IN THE
SCOPE AND COURSE OF EMPLOYMENT, THE REFEREE AFFIRMED THE
DENIAL,

CLAIMANT. A 53 YEAR OLD HEAVY EQUIPMENT OPERATOR, HAS HAD
TWO HEART ATTACKS PRIOR TO THE ONE IN QUESTION, ONE ON APRIL 13,
1968 AND ONE ON OCTOBER 26, 1972,

REGARDING THE ATTACK IN QUESTION, THE INITIAL CLAIM REPORT
STATES - '"'"HAULING GRAVEL OVER ROUGH, CROOKED ROAD, HAD A FLAT
BUT DIDN' T FEEL WELL ENOUGH TO CHANGE IT, SO TRADED TRUCKS, !

THE REPORT OF THE INITIAL ATTENDING DOCTOR ALLSO RELATES THIS

HISTORY AS GIVEN BY THE CLAIMANT, THE HISTORIES REFLECTED IN
SUBSEQUENT MEDICAL REPORTS, A SIGNED STATEMENT BY THE CLAIMANT

TO A STATE ACCIDENT INSURANCE FUND INVESTIGATOR, AND THE TESTIMONY
OF THE CLAIMANT AT THE HEARING, PRESENT SEVERAL DIFFERENT HISTORIES,
ALL IN AL.L, THE CLAIMANT'S STORIES ARE SO CONFLICTING AND CONFUSING
THAT IT IS DIFFICULT TO ACCEPT ANY OF HIS TESTIMONY,
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ON DE NOVO REVIEW THE BOARD IS NOT PERSUADED BY THE RECORD
THAT CLAIMANT' S MYOCARDIAL INFARCTION OF OCTOBER 26 , 1972 AROSE
OUT OF AND IN THE COURSE OF HIS EMPLOYMENT, THE ORDER OF THE
REFEREE SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 1, 1973 1S HEREBY
AFFIRMED,

WCB CASE NO, 73—2029 APRIL 10, 1974
WCB CASE NO, 73—2030 APRIL 10, 1974
WCB CASE NO, 73—2031 APRIL 10, 1974

DARRELL G, VIRELL, CLAIMANT

POZZ1, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY SAIF

CROSS—~APPEAL BY EMPLOYER

CROSS—APPEAL BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUES INVOLVED ARE WHETHER CLAIMANT'S MULTIPLE RIGHT
LEG INFECTIONS ARE NEW INJURIES OR AGGRAVATION OF AN ORIGINAL RIGHT
LEG INJURY AND WHETHER THE ASSESSMENT OF PENALTIES AND CLAIMANT'S
ATTORNEY'-S FEE ON BOTH THE STATE ACCIDENT INSURANCE FUND AND
INSURANCE COMPANY OF NORTH AMERICA IS WARRANTED,

CLAIMANT WORKED FOR THE SAME EMPLOYER SINCE 1955, ON
NOVEMBER 21, 1969 CLAIMANT CUT HIS RIGHT LEG OVER THE SHIN AREA
AND A CELLULITIS AND INFECTION DEVELOPED WHICH FAILED TO HEAL
NORMALLY, HOWEVER, AFTER SEVERAL MONTHS, THE CLAIM WAS CLOSED
WITH NO PERMANENT PARTIAL DISABILITY, SINCE THEN, ANY SIGNIFICANT
TRAUMA TO THIS AREA OF THE RIGHT LEG CAUSES REACTIVATION OF THE
CELLULITIS,

AFTER THE 1969 INJURY THE EMPLOYER CHANGED ITS WORKMEN'S
COMPENSATION COVERAGE FROM THE STATE ACCIDENT INSURANCE FUND
(SAIF) TO THE INSURANCE COMPANY OF NORTH AMERICA (INA) ,

CLAIMANT HAD ANOTHER CLAIM ON THE RIGHT LEG OCTOBER 27, 1972
WHICH WAS PAID (THIRTY S1X DOLLARS) AND CLOSED AS A '' MEDICAL

ONLY'! BY INA,

CLAIMANT AGAIN BUMPED HIS SHIN FEBRUARY 16, 1973, CLAIMANT
CLAIMED THIS WAS AN AGGRAVATION OF THE 1969 INJURY, THE FUND
DENIED HIS CLAIM, CLAIMANT THEN FILED A CLAIM WITH INA WHICH DENIED
HE HAD SUFFERED A NEW INJURY, EVENTUALLY INA PAID THE CLAIMANT'S
MEDICAL. BILLS SUBJECT TO REIMBURSEMENT BY THE FUND IF SAIF WERE
FOUND TO BE THE RESPONSIBLE PARTY, BUT NO TEMPORARY TOTAL DIS—~
ABILITY PAYMENTS WERE EVER MADE TO CLAIMANT, i

THE EMPLOYER, SAIF AND INA AGREE THAT ALL THREE INCIDENTS

ARE COMPENSABLE YET THE INJURED WORKMAN'S BENEFITS WERE DELAYED
MERELY BECAUSE THE EMPLOYER CHANGED COMPENSATION CARRIERS, BOTH
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THE FUND, ADVOCATING THE NEW INJURY THEORY, AND INA, ADVOCATING

THE AGGRAVATION THEORY, RETIONALIZE AND JUSTIFY THEIR DENIAL IN A
LOGICAL MANNER, EACH, HOWEVER, HAS IGNORED THE FACT THAT THIS 1S
AN OBVIOUSLY AND ADMITTEDLY COMPENSABLE INCIDENT AND THAT THE
CLAIMANT'S RIGHTS ARE SUBSTANTIALLY AFFECTED BY THE UNCONSCIONABLE
DELAY IN PROVIDING COMPENSATION TO THE CLAIMANT, NEITHER CARRIER
SUBMITTED THE MATTER TO THE WORKMEN'S COMPENSATION BOARD , AS
PROVIDED IN ORS 656,307 (1) WHICH PROVIDES -

' 'WHERE THERE 1S AN ISSUE REGARDING =

(A) WHICcH OF SEVERAL SUBJECT EMPLOYERS IS THE TRUE
EMPLOYER OF A CLAIMANT WORKMAN -

(B) WHIcH OF MORE THAN ONE INSURER OF A CERTAIN EMPLOYER
IS RESPONSIBLE FOR PAYMENT OF COMPENSATION TO A WORKMAN =~

(c) RESPONSIB[L.ITY BETWEEN TwWO OR MORE EMPLOYERS OR THEIR
INSURERS INVOLVING PAYMENT OF COMPENSATION FOR TWO OR MORE
ACCIDENTAL INJURIES - OR

(D) JOINT EMPLOYMENT BY TWO OR MORE EMPLOYERS,

THE BOARD SHALL, BY ORDER, DESIGNATE WHO SHALL PAY THE
CLAIM, IF THE CLAIM 1S OTHERWISE COMPENSABLE, PAYMENTS
SHALL BEGIN IN ANY EVENT AS PROVIDED IN SUBSECTION (4) OF

ORS 6564262, WHEN A DETERMINATION OF THE RESPONSIBLE

PAYING PARTY HAS BEEN MADE, THE BOARD SHALL DIRECT ANY
NECESSARY MONETARY ADJUSTMENT BETWEEN THE PARTIES INVOLVED,
ANY FAILURE TO OBTAIN REIMBURSEMENT FROM A DIRECT RESPONSI=-
BILITY EMPLOYER OR ITS INSURER SHALL BE RECOVERED FROM THE
DIRECT RESPONSIBILITY EMPLOYERS ADJUSTMENT RESERVE, !

THERE IS NO VALID REASON WHY SAIF OR INA COUIL.D NOT HAVE REQUESTED
BOARD INTERVENTION UNDER ORS 656,307 OR HAVE IMMEDIATELY AGREED
BETWEEN THEMSELVES THAT ONE OR THE OTHER WOULD UNDERTAKE THE
PAYMENT OF COMPENSATION IN FULL TO A CLAIMANT ON AN ADMITTEDLY
COMPENSABLE CLAIM, WITH AN AGREEMENT OF REIMBURSEMENT FROM THE
OTHER CARRIER ULTIMATELY FOUND LIABLE,

CARRIERS WOULD BE WELL ADVISED, IN ORDER TO AVOID THE
MAXIMUM PENALTY ON EACH CARRIER AND ATTORNEY'S FEES TO BE PAID
BY EACH CARRIER, TO FACE UP TO THEIR JOINT DUTY TO THE EMPLOYER
AND THE INJURED WORKMAN BY INITIATING PROCEEDINGS TO RESOLVE THE
CONFLICT IMMEDIATELY, RATHER THAN FOR EACH CARRIER TO DENY THE
INJURED WORKMAN' S CLLAIM = IN EFFECT '"WASHING THEIR HANDS'! OF
THE MATTER, AND IN THE PROCESS LEAVING THE CLAIMANT WITHOUT
COMPENSATION AND DAMAGING THE EMPLOYER WHO PAID BOTH OF THEM A
PREMIUM FOR THEIR SERVICES, THE PRACTICE OF EACH CARRIER DENYING
THE CLAIM IN THESE SITUATIONS INVITES THE MAXIMUM PENALTY ON
BOTH OF THE CARRIERS AND CLAIMANT'S ATTORNEY'S FEES TO BE PAID BY

BOTH CARRIERS,

ON DE NOVO REVIEW THE BOARD CONCURS WITH THE FINDINGS OF THE
REFEREE THAT ALL OF THE INCIDENTS INVOLVING CLAIMANT'S LEG
CONDITION ARE AGGRAVATIONS OF THE 1969 LEG INJURY,

THE BOARD FURTHER CONCURS THAT THE FUND SHOULD PAY A 2S5
PERCENT PENALTY FOR UNREASONABLE DELAY IN PAYMENT OF COMPENSATION
TO THE CLAIMANT AND INA SHOULD PAY A 25 PERCENT PENALTY FOR
UNREASONABLE DELAY IN PAYMENT OF COMPENSATION AND THAT EACH
SHOULD PAY CLAIMANT'S REASONABLE ATTORNEY'S FEES IN THE AMOUNT OF
THREE HUNDRED DOLLARS EACH, FOR HIS SERVICES AT THE HEARING,

-228 ~-




ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 21, 1973 1S HEREBY
AFFIRMED,

CLAIMANT' S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND AND, A REASONABLE ATTORNEY'S FEE IN THE
SUM OF TwWO HUNDRED FIFTY DOLLARS, PAYABLE BY INSURANCE COMPANY .
OF NORTH AMERICA FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW,

THE STATE ACCIDENT INSURANCE FUND SHALL REIMBURSE INSURANCE
COMPANY OF NORTH AMERICA ONLY FOR THE AMOUNT PAID BY INSURANCE
COMPANY OF NORTH AMERICA FOR ONLY THE MEDICAL AND COMPENSATION
OF CLAIMANT ARISING OUT OF THE OCTOBER 16, 1972 AND FEBRUARY 16,
1973 AGGRAVATIONS, THE STATE ACCIDENT INSURANCE FUND SHALL NOT
REIMBURSE INSURANCE COMPANY OF NORTH AMERICA FOR ANY PENALTIES
OR ATTORNEY'S FEES ASSESSED AGAINST INSURANCE COMPANY OF NORTH
AMERICA, ’

WCB CASE NO, 72—2624 APRIL 10, 1974
WCB CASE NO, 72—-2980 APRIL 10, 1974

LLORETA M, SMITH, CLAIMANT

w, BRAD COLEMAN, CLAIMANT'S ATTY,
MARMADUKE, ASCHENBRENNER, MERTEN AND
SALTVEIT, DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS MATTER INVOLVES THE ISSUE OF WHETHER THE INCIDENT IN
QUESTION IS AN AGGRAVATION OF AN OLD INJURY OR A NEW COMPENSABLE

INJURY .

ON MAY 11, 1969 CLAIMANT SUFFERED A COMPENSABLE LOW BACK
INJURY WHILE WORKING AS A NURSE'S AIDE AT SALEM GENERAL HOSPITAL,
THE CLLAIM WAS CLOSED WITH NO PERMANENT PARTIAL DISABILITY,

CLAIMANT THEREAFTER CHANGED HER JOB AND WORKED AS A CANNERY
WORKER AT GENERAL FOODS CORPORATION ON A SEASONAL BAsSIS, COMMENCING
IN1970,

ON JULY 25, 1972 CLAIMANT WENT TO THE EMERGENCY ROOM AT
THE HOSPITAL FOR TREATMENT OF PAIN WHICH SHE RELATED TO THE BACK
INJURY OF MAY, 1969, LATER THE CLAIMANT REPORTED THAT SHE HAD
INJURED HER BACK WHILE LIFTING TRAYS OF BEANS AT GENERAL. FOODS,
ON JULY 25TH OR 26 TH,

GENERAI_ FOODS DENIED THE CLAIM ON THE BASIS THAT IT WAS AN
AGGRAVATION OF THE 1969 INJURY AND SALEM GENERAL HOSPITAL DENIED
THE CLAIM ON THE BASIS THAT IT WAS A NEW INJURY WHILE SHE WAS
WORKING AT GENERAL FOODS,

IN H1S ORDER THE HEARING OFFICER SEEMS TO QUESTION CLAIMANT'S
CREDIBILITY IN CONCLUDING THAT CLAIMANT'S PRESENT CONDITION WAS AN
AGGRAVATION OF THE SALEM GENERAL HOSPITAL INJURY AND NOT A NEW
INCIDENT WHILE EMPLOYED AT GENERAL FOODS CORPORATION,
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FROM OUR REVIEW WE ARE PERSUADED CLAIMANT 1S A BASICALLY
HONEST PERSON WHO LACKS THE ABILITY TO RECALL AND REPORT PRIOR
EVENTS WITH COMPLETE PRECISION, WE DO, HOWEVER, AGREE WITH THE
BASIC FINDINGS AND OPINION OF THE HEARING OFFICER AND CONCLUDE
HIS ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED MAY 25, 1973 IS
AFFIRMED,

CL.AIMANT" S COUNSEL IS AWARDED -A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
SALEM GENERAL HOSPITAL, FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 73—2690 APRIL 11, 1974

MARY SCHNEIDER, CLAIMANT

GALTON AND POPICK, CLAIMANT'S ATTYS,
GEARIN, CHENEY, LANDIS, AEBI AND KELLEY,
DEFENSE ATTYS,

ON MARCH 29, 1974 THE EMPLOYER, THROUGH HIS ATTORNEY, MOVED
THE BOARD FOR RECONSIDERATION OF ITS ORDER OF DISMISSAL DATED
MARCH 27, 1974, THE EMPLOYER DID NOT RESPOND TO THE CLAIMANT'S
MOTION FOR THE ORDER OF DISMISSAL PRIOR TO ITS ISSUANCE BECAUSE IT
WAS AWAITING A SPECIFIC INVITATION TO RESPOND,

BECAUSE THE BOARD ISSUED ITS ORDER WITHOUT A RESPONSE IT
HAS RECONSIDERED THE MATTER,

THE EMPLOYER CONTENDS ITS COMPLIANCE WITH ORS 16,770 1S
SUFFICIENT TO VEST THE BOARD WITH JURISDICTION TO REVIEW AND CITES
A MARION COUNTY CIRCUIT COURT RULING SUPPORTING HIS CONTENTION,

THAT SECTION PERMITS SERVICE OF NOTICES ON THE ATTORNEY IN
THE MANNER SPECIFIED BY ORS 16,780 TO 16,800, “YWHERE NOT OTHERWISE
PROVIDED BY LAW'!, ORS 656,295 (2) DOES PROVIDE OTHERWISE, IT
PROVIDES SPECIFICALLY THAT A COPY OF THE REQUEST FOR REVIEW MUST BE
MAILED TO ALL OTHER PARTIES, PARTIES ARE SPECIFICALLY DEFINED BY
ORS 656,002, A PARTY.-S ATTORNEY IS NOT IN THE DEFINED CLASS,

JT 1S AXIOMATIC THAT WHERE TWO STATUTES SPEAK REGARDING A
SUBJECT, ONE IN GENERAL TERMS AND THE OTHER SPECIFICALLY, THE
SPECIAL PROVISION MUST PREVAIL OVER THE GENERAL,

WE ARE CONSTRAINED TO CONCLUDE, UPON RECONSIDERATION, THAT

THE BOARD IS WITHOUT JURISDICTION AND WE MUST RATIFY OUR FORMER
ORDER OF DISMISSAL,

ORDER

THE ORDER OF DISMISSAL DATED MARCH 27, 1974 IS RATIFIED AND
AFFIRMED,
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WCB CASE NO, 73—93 APRIL 11, 1974

A
e

VICTOR LUEDTKE, CLAIMANT

RICHARDSON AND MURPHY, CLAIMANT'S ATTYS,
COSGRAVE AND KESTER, DEFENSE ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SIL.OAN,

THE EMPLOYER REQUESTS REVERSAL OF THE REFEREE'S AWARD OF
PERMANENT TOTAL DISABILITY TO CLAIMANT ON ACCOUNT OF AN AGGRAVATION
OF HIS CONDITION,

CLAIMANT, A NOW 57 YEAR OLD MAN, HAD PREVIOUSLY RECEIVED
AN AWARD OF 240 DEGREES (75 PERCENT) FOR UNSCHEDULED DISABILITY
RESULTING FROM A BACK INJURY OF APRIL 11, 1968,

ON DE NOVO REVIEW, THE BOARD CONCURS WITH THE FINDINGS AND
THE OPINION OF THE REFEREE THAT CLAIMANT 1S PERMANENTLY TOTALLY
DISABLED AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED,

ORDER
THeE ORDER OF THE REFEREE DATED NOVEMBER 2, 1973 IS AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TwWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 73—1253 APRIL 12, 1974

RONALD LARSON, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

ON APRIL 5, 1974, THE STATE ACCIDENT INSURANCE FUND MOVED
THE BOARD TO RECONSIDER ITS ORDER ON REVIEW IN THE ABOVE-ENTITLED
CASE, DATED MARCH 14, 1974,

IN SUPPORT OF THE MOTION TO RECONSIDER, THE FUND ALLEGES
FACTS WHICH TEND TO INDICATE THAT RECONSIDERATION IS IN ORDER,

THE BOARD' S LLEGAL COUNSEL WAS VERBALLY ADVISED BY CLAIMANT'S
ATTORNEY THAT A RESPONSE HAD BEEN MAILED ON OR ABOUT APRIL 9, 1974,
TO DATE THAT RESPONSE HAS NOT BEEN RECEIVED,

BECAUSE THE APPEAL PERIOD ON THE BOARD'S ORDER ON REVIEW IS
ALMOST TO EXPIRE THE MOTION TO RECONSIDER SHOULD BE GRANTED IN
ORDER TO AVOID THE NECESSITY OF THE STATE ACCIDENT INSURANCE FUND

FILING AN APPEAL WITH THE CIRCUIT COURT, WHEN THE BOARD HAS
RECEIVED THE CLAIMANT'S RESPONSE, IT WILL GIVE FURTHER CONSIDERATION

TO THE MATTER AND ENTER AN APPROPRIATE APPEALABLE ORDER,
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ORDER

IT IS THEREFORE ACCORDINGLY ORDERED THAT THE: MOTION TO
RECONSIDER, SHOULD BE AND IT IS HEREBY, GRANTED,

THE CLAIMANT IS HEREBY ORDERED TO FURNISH ITS RESPONSE TO
THE WORKMEN".S COMPENSATION BOARD WITHIN 10 DAYS OF THE DATE OF
THIS ORDER,

WCB CASE NO, 73—3364 APRIL 16, 1974

DENNIS MARVIN, CLAIMANT

MYRICK, COULTER, SEAGRAVES AND NEALY,
CLAIMANTYS ATTYS,

JAQUA AND WHEATLEY, DEFENSE ATTYS,

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE
WORKMENY-S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY
THE EMPLOYER, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN
BY THE EMPLOYER"-S COUNSEL,

lT 1S THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE
THE BOARD IS HEREBY DISMISSED,

WCB CASE NO, 73—2422 APRIL 16, 1974

ALVY SERRY, CLAIMANT
HOLMES, JAMES AND CLINKINBEARD,
CLAIMANTY.S ATTYS.

DEPT, OF JUSTICE, DEFEN SE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReviEwWED BY COMMISSIONERS MOORE AND SLOAN,

THIS IS AN AGGRAVATION CLAIM, THE ISSUE IS WHETHER THE
MEDICAL REPORTS SUBMITTED ARE SUFFICIENT TO GIVE THE REFEREE
JURISDICTION AS PROVIDED BY ORS 656,271 (1),

CLAIMANT RECEIVED A LLOW BACK SPRAIN ULY 23, 1971 WHICH
WAS CLOSED BY DETERMINATION ORDER DATED DECEMBER 9, 1971 WITH
NO PERMANENT PARTIAL DISABILITY, THIS DETERMINATION ORDER WAS
NOT APPEALED, THE STATE ACCIDENT INSURANCE FUND DENIED CLAIMANT'S
AGGRAVATION CLAIM ON JULY 24, 1973 AND CLAIMANT REQUESTED A
HEARING, THE REFEREE DISMISSED ON THE GROUND THAT THE REQUEST WAS
NOT SUPPORTED BY PROPER MEDICAL REPORTS TO GIVE JURISDICTION FOR THE
HEARING AS PROVIDED BY ORS 656,271 (1),

THE MEDICAL REPORTS SUBMITTED CONTAINED ONLY THE DOCTOR™S
OPINION THAT THE INJURY OF JULY 23, 1971, AGGRAVATED A PRE-EXISTING
DEGENERATIVE DISC DISEASE, THE MEDICAL REPORTS DID NOT INDICATE A
WORSENING SINCE THE DETERMINATION ORDER, THUS, THE MEDICAL
REPORTS SIMPLY DO NOT GIVE THE REFEREE JURISDICTION TO HEAR THE
AGGRAVATION CLAIM AND HIS ORDER MUST BE AFFIRMED,
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ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 5, 1973 1S AFFIRMED,

WCB CASE NO, 72—1521 APRIL 16, 1974

JAMES PIETILA, CLAIMANT
ANDERSON, FULTCN, LAVIS AND

VAN THIEL, CLAIMANT'S ATTYS,
DEZENDORF, SPEARS, LUBERSKY AND
CAMPBELL, DEFENSE ATTYS,

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE EMPLOYER REQUESTS REVERSAL OF THE AWARD OF PERMANENT
TOTAL DISABILITY AND REQUESTS THAT THE SCHEDULED DISABILITY TO
BOTH FEET BE REINSTATED,

CL.AIMANT, A 52 YEAR OLD TRUCK DRIVER, FRACTURED BOTH HEELS
WHEN HE FELL FROM A LUMBER TRUCK APPROXIMATELY 12 FEET TO THE
GROUND, SHORTLY AFTER THE CLAIMANT WAS HOSPITALIZED HE SUFFERED
A SEVERE EPISODE OF RESPIRATORY DEPRESSION AND CONSEQUENT ANOXIA,
INTENSIVE CARE STABLILIZED HIS BREATHING BUT NOT BEFORE SOME
IMPAIRMENT OF THE CEREBRAL FUNCTION OCCURRED BECAUSE THE BRAIN WAS
DEPRIVED OF OXYGEN DURING THIS RESPIRATORY DEPRESSION,

THE DETERMINATION ORDER AWARDED CLAIMANT PERMANENT PARTIAL
DISABILITY OF 40 PERCENT LOSS OF LEFT FOOT AND 45 PERCENT LOSS OF
RIGHT FOOT,

THE HEARING OFFICER AWARDED CLAIMANT PERMANENT TOTAL DIS=—
ABILITY, PERMANENT DISABILITY COMPENSATION FOR BILATERAL HEEL
FRACTURE NORMALLY WOULD BE LIMITED TO THE AWARD OF THE LOSS OF
FUNCTION OF THE SCHEDULED MEMBER, IN THIS CASE HOWEVER, THE
MEDICAL EVIDENCE FROM THE ATTENDING DOCTOR ALSO STATES = ' 'HOWEVER
MR, PIETILA" S MAJOR PROBLEM, ! FEEL MAY BE IN THE SPHERE OF HIS
MENTATION, "' THE ATTENDING DOCTOR COULD NOT SPECIFICAL LY PROVE
THIS NEUROLOGICALLY BUT FROM HIS OBSERVATIONS OF THE REACTIONS OF
THE PATIENT HE DIAGNOSED SOME BRAIN DAMAGE, CLAIMANT IS NOW
UNDER A COURT ORDERED GUARDIANSHIP,

TH.IS. IN ADDITION TO OUR DE NOVO REVIEW OF THE RECORD PRESENTED
ON APPEAL, LEADS THE BOARD TO CONCUR WITH THE FINDING AND ORDER
OF THE HEARING OFFICER, WE CONCLUDE HIS ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER DATED APRIL 19, 1973 IS
AFFIRMED,

CL.AIMANT' S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 72—3155 APRIL 16, 1974

DAVID JONES, CLAIMANT
STERLING WILLIVER, CLAIMANT'S ATTY,
GRAY, FANCHER, HOLMES AND HURLEY,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE ISSUE IS EXTENT OF PERMANENT DISABILITY, THE HEARING
OFFICER AFFIRMED THE DETERMINATION ORDER WHICH AWARDED CLAIMANT
5 PERCENT UNSCHEDULED LLOW BACK DISABILITY,

CLAIMANT, A 30 YEAR OLD CAR SALESMAN, RECEIVED AN ACUTE
LUMBOSACRAL STRAIN JANUARY 12, 1971, THERE WERE MINIMAL OBJECTIVE
MEDICAL FINDINGS WHEN TREATED AND EXAMINED BY SEVERAL DOCTORS :
INCLUDING SPECIALISTS IN NEUROSURGERY AND ORTHOPEDICS, CLAIMANT
WAS MAKING GRADUAL IMPROVEMENT UNTIL AN INCIDENT OF THROWING A
STICK FOR HIS DOG TO RETRIEVE, CAUSING SEVERE ACUTE PAIN,

WE DISAGREE WITH THE HEARING OFFICER'S INTERPRETATION OF
THE STICK THROWING INCIDENT AS A SUBSEQUENT INTERVENING INCIDENT,
BUT WE DO NOT PERCEIVE IT AS HAVING PRODUCED SIGNIFICANT ADDITIONAL
PERMANENT DISABILITY,

ON DE NOVO REVIEW OF THE RECORD, THE BOARD FINDS THAT THE
5 PERCENT UNSCHEDULED PERMANENT DISABILITY ADEQUATELY COMPENSATES
THE CLAIMANT FOR THE PERMANENT DISABILITY WHICH HE SUFFERS,

ORDER
THE ORDER OF THE HEARING OFFICER DATED JUNE 21, 1973 IS
AFFIRMED, .
WCB CASE NO, 72-207 APRIL. 16, 1974

LESTER W, SHORTREED, CLAIMANT
GREEN, GRISWOLD AND PIPPIN, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CL.AIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER'S ORDER
WHICH LLIMITED HIS COMPENSATION TO VARIOUS AWARDS FOR SCHEDULED
AND UNSCHEDULED PERMANENT DISABILITY, CONTENDING HE 1S PERMANENTLY
AND TOTALLY DISABLED,

CL.AIMANT IS A NOW 59 YEAR OLLD MAN WHO SUFFERED SEVERE MULTIPLE
INJURIES ON SEPTEMBER 25, 1968 WHEN HE WAS CAUGHT IN A GRAIN AUGER
WHILE WORKING AT SCOTTY'S FEED STORE IN REDMOND, OREGON,

THE FINDINGS OF THE HEARING OFFICER FULLY AND ACCURATELY SET
FORTH THE CLAIMANT'S PHYSICAL IMPAIRMENTS AND THEIR CONSEQUENCES
ON HIS EMPLOYABILITY,
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THE HEARING OFFICER CONCLUDED THE CASE WAS FACTUALLY
DISTINGUISHABLE FROM THE CASE OF MANSFIELD V, CAPLENER BROS, ,
10 OR APP 545 (1972), HE RELIED ON THE BOARD'S RATIONALE IN
DICK C, HOWLAND, WCB CASE NOS, 70-855 AND 70-856 TO DECIDE THAT
CLAIMANT WAS NOT LEGALLY ENTITLED TO AN AWARD OF PERMANENT TOTAL
DISABILITY, THE RATIONALE EXPRESSED BY THE BOARD IN HOWLAND
(DECIDED BEFORE MANSFIELD) RESULTED FROM, AND IS LIMITED TO, A
FACT SITUATION INVOLVING MINIMAL UNSCHEDULED DISABILITY, THE
HEARING OFFICER CHARACTERIZED CLAIMANT'S DISABILITIES AS MORE THAN
MINIMAL, WE AGREE WITH THAT CHARACTERIZATION AND THEREFORE
CONCILUDE THE COURT'S LANGUAGE IN MANSFIELD SPEAKS DIRECTLY TO
MR, SHORTREED'S SITUATION, CLAIMANT'S EFFORTS AT SELF EMPLOYMENT
REVEAL STRONG MOTIVATION TO RETURN TO WORK, UNFORTUNATELY,
CLAIMANT HAS NOT BEEN ABLE TO SUCCEED IN RETURNING TO REGULAR,
GAINFUL EMPLOYMENT AND IS THEREFORE LEGALLY ENTITLED TO AN
AWARD OF PERMANENT TOTAL DISABILITY,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SFf ' ["MBER 12, 1973
1S REVERSED,

CLAIMANT 1S HEREBY GRANTED AN AWARD OF PERMANENT TOTAL
DISABILITY, PAYABLE FROM THE DATE OF THIS ORDER ONWARD,

COUNSEL FOR CLAIMANT IS TO RECEIVE AS A FEE, 25 PERCENT OF
THE INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID
AWARD, WHICH WHEN COMBINED WITH FEES RECEIVED UNDER THE ORDER
OF THE HEARING OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 73—746 APRIL 16, 1974

BERTMAN DELMER SEAL, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE ISSUE IS THE COMPENSABILITY OF THE CLAIMANT'S HEART
ATTACK, CLAIMANT, NOW 61 YEARS OLD, WHILE WORKING AS A LONG=~
SHOREMAN, SUFFERED A MYOCARDIAL INFARCTION OCTOBER 16, 1972 .7
CLAIMANT HAD BEEN WORKING MOVING LARGE PIPES, HE HAD WHAT HE
THOUGHT WAS HEARTBURN AND TOOK SOME ANTACID WHICH PARTIALLY
RELIEVED THE DISTRESS BUT LATER IN THE DAY HAD THE HEART ATTACK
IN QUESTION AND WAS TAKEN TO THE HOSPITAL.,

CLAIMANT WAS WORKING AT PIER 4 WHICH 1S NEAR A GRAIN LOADING
AND FLOUR MILL WHICH EMITS LARGE QUANTITIES OF DUST, ON THE DAY
OF THE HEART ATTACK THE DUST CONDITIONS WERE HEAVY, THE AIR
POLLUTION INDEX IN DOWNTOWN PORTLAND WAS MODERATELY HIGH BUT
THERE WAS NO SPECIFIC EVIDENCE AS TO AIR POLLUTION AT PIER 4., THE
EXPERT OPINION AS TO AIR POLLUTION AND PARTICULATE MATTER WAS
BASED ON ACTUAL READINGS IN DOWNTOWN PORTLAND BUT ONLY ESTIMATES
OF WHAT IT PROBABLY WAS AT THE PLACE CLAIMANT WAS WORKING, LAY
WITNESSES TESTIFIED THAT THE AIR AT PIER 4 WAS HEAVILY CONTAMINATED
WITH DUST ON THE DAY OF THE HEART ATTACK, WE BELIEVE THE LAY
WITNESS OBSERVATIONS PROVIDE THE MOST RELIABLE EVIDENCE OF THE
DUST CONDITIONS INVOLVED,
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THE ATTENDING DOCTOR TESTIFIED THAT THE COMBINATION OF AIR
POLLUTION, DUST CONDITIONS AND EXERTION OF THE CLAIMANT PROBABLY
PRECIPITATED CLAIMANT'S HEART ATTACK,

ON DE NOVO REVIEW THE BOARD FINDS CLAIMANT HAS PROVED BY
PREPONDERANCE OF EVIDENCE, THAT CLAIMANT'S HEART ATTACK WAS
PRECIPITATED BY THE CLAIMANT'S STRENUOUS WORK ACTIVITY IN THE
HEAVILY CONTAMINATED AND DUSTY WORKING CONDITIONS, THE CLAIMANT'S
HEART ATTACK IS CLEARLY COMPENSABLE,

ORDER

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 19, 1973
IS AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S
FEE IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE
STATE ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH
BOARD REVIEW,

WCB CASE NO, 73—427 APRIL 16, 1974

VIOLET MCKINNON, CLAIMANT
TOOZE, KERR, PETERSON, MARSHALL AND
SHENKER, CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT
CROSS—-APPEAL BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE ISSUES SUBMITTED BY CLAIMANT FOR BOARD REVIEW ARE =

t. WHETHER THE CLAIM WAS PREMATURELY CLOSED, I,E,,
WHETHER CLAIMANT WAS ENTITLED TO TEMPORARY DISABILITY EXTENDING
BEYOND NOVEMBER 22, 1972 AS ORDERED BY THE THIRD DETERMINATION
ORDER OF JANUARY 12, 1973,

2, THE EXTENT OF DISABILITY, !, E,, WHETHER 60 PERCENT (81
DEGREES) PERMANENT PARTIAL DISABILITY AWARD FOR LOSS OF THE LEFT
FOOT IS SUFFICIENT, THE FUND, ON CROSS~APPEAL, CONTENDS THE
REFEREE ERRED IN ATTRIBUTING PERMANENT DISABILITY TO THIS INJURY,

3. WHETHER CLAIMANT SHOULD BE ENTITLED TO RECOVER FOR
HER BACK DISABILITY AND TREATMENT,

AS TO THE ISSUE OF THE ALLEGED PREMATURE CLOSING AS ORDERED
BY THE DETERMINATION ORDER ALLOWING TEMPORARY TOTAL DISABILITY
TO NOVEMBER 22, 1972 THIS ISSUE WAS NOT RAISED OR DISCUSSED AT THE
HEARING OFFICER LEVEL AND WILL NOT BE CONSIDERED ON BOARD REVIEW,

AS TO THE CLAIMANT'S REQUEST FOR AN INCREASE IN PERMANENT
PARTIAL DISABILITY AWARD FOR THE LOSS OF LEFT FOOT, THE BOARD
REVERSES THE HEARING OFFICER AND REINSTATES THE DETERMINATION
ORDER OF JANUARY 12, 1973 WITH AN AWARD OF NO PERMANENT PARTIAL
DISABILITY,
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AS TO THE BACK DISABILITY AND TREATMENT, THE BOARD CONCURS
WITH THE FINDING AND ORDER OF THE HEARING OFFICER THAT THE BACK
CLAIM IS BOTH UNTIMELY FILED AND UNRELATED TO THE ORIGINAL ACCIDENT,

CLAIMANT, NOW 54 YEARS OLD, HAS A LONG HISTORY OF SEVERE
DIABETES MELLITUS, ON DECEMBER 31, 1969 WHILE WORKING AT FRED
MEYER STORE IN PORTLAND, SHE HAD AN ALTERCATION WITH FIVE TEEN~AGE
BOYS WHEN SHE ATTEMPTED TO CLOSE THE CABINET HOLDING PHONOGRAPH
RECORDS, ONE OF THE BOYS ALLEGEDLY TRIPPED HER AND A KNIFE WAS
PULLED ON HER BUT NOT USED, APPARENTLY THERE WAS SCUFFLING AND
KICKING INVOLVED AND HER LEFT FOOT WAS BRUISED,

CLAIMANT’ S LEFT FOOT HAD HAD PREVIOUS PROBLEMS PRIMARILY
BECAUSE OF THE DIABETES AND THE INJURIES RECEIVED IN THIS INCIDENT
AGGRAVATED A TENDENCY TO DEVELOPMENT OF RECURRENT NEUROPATHIC
DIABETIC ULCER, AFTER AN UNCERTAIN AND EXTENDED CONVALESCENCE,
WHICH FINALLY CULMINATED IN SURGERY, THE ULCER HEALED, THE
ATTENDING DOCTOR STATES - ! HOWEVER, AS | UNDERSTAND IT FROM
THE PATIENT, HER CURRENT STATUS IS NOT GREATLY DIFFERENT FROM
THAT EXISTING PRIOR TO HER INJURY,'' 1T 1S NOTED THAT THE ATTENDING
DOCTOR MAKING THIS REPORT DID NOT SEE CLAIMANT UNTIL 13 TO 14
MONTHS AFTER THE INJURY, SHE WAS TREATED BY VARIOUS OTHER DOCTORS
IN THIS INTERVAL, THE ATTENDING DOCTOR WAS CONCERNED REGARDING
THE POSSIBILITY OF FUTURE ULCERS UPON THIS FOOT BUT DID NOT AND
COULD NOT SPECIFICALLY STATE THAT IF FUTURE FOOT ULCERS OCCURRED,
WHETHER OR NOT IT WOUI_D BE CAUSED BY HER DIABETES OR IN ANY WAY
CONNECTED WITH THE INDUSTRIAL ACCIDENT,

lNASMUCH AS THE CONDITION AFTER THE ACCIDENT 1S NOT GREATLY
DIFFERENT FROM THAT EXISTING PRIOR TO THE ACCIDENT, THE BOARD
FINDS THERE IS NO PERMANENT PARTIAL DISABILITY TO THE LEFT FOOT,

THE ORDER OF THE HEARING OFFICER DATED SEPTEMBER 12, 1973
IS AFFIRMED TO THE EXTENT THAT THE BACK CLAIM IS BOTH UNTIMELY
FILED AND UNRELATED TO THE ORIGINAL ACCIDENT OF DECEMBER 30, 1969,

THE REMAINDER OF THE ORDER OF THE HEARING OFFICER IS REV ERSED
AND THE DETERMINATION ORDER DATED JANUARY 12, 1973 IS REINSTATED,

WCB CASE NO, 72—87 APRIL 16, 1974

ALVIN J ACKSON, CLAIMANT

LARKIN, BRYANT AND EDMONDS, CLAIMANT'S ATTYS,
GRAY, FANCHER, HOLMES AND HURLEY, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS REVIEW OF A HEARING OFFICER'S ORDER
AFFIRMING THE DETERMINATION ORDER OF FEBRUARY 24, 1971, WHICH
FOUND THAT NO PERMANENT PARTIAL DISABILITY RESULTED FROM THE
INJURY OF OCTOBER 6, 1969,

THE BOARD, HAVING EXAMINED THE TRANSCRIPT OF TESTIMONY AND

THE BRIEFS SUBMITTED ON APPEAL, CONCURS WITH THE OPINIONS OF THE
HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED,
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ORDER

THE ORDER OF THE HEARING OFFICER, DATED NOVEMBER 21, 1973,
1S HEREBY AFFIRMED,

WCB CASE NO, 73—1044 APRIL 16, 1974

HARRY WRIGHT, CLAIMANT

POZZz1, WILSON AND ATCHISON, CLAIMANT"'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE ISSUE IS EXTENT OF DISABILITY, THE DETERMINATION ORDER
AWARDED 50 PERCENT (160 DEGREES) FOR UNSCHEDULED BACK DISABILITY,
THE REFEREE AFFIRMED THIS ORDER, THE CLAIMANT REQUESTS BOARD
REVIEW CONTENRNDING CLAIMANT 1S PERMANENTLY TOTALLY DISABLED,

CLAIMANT, A 62 YEAR OLD TRUCK DRIVER, WAS INJURED AUGUST 30,
1971 WHEN HE WAS KNOCKED FROM THE REAR OF A TRUCK BY A CONTAINER,
FALLING ABOUT THREE AND ONE HALF FEET TO THE PAVEMENT, LANDING
ON HIS BACK AND HEAD WITH THE CONTAINER ON TOP OF HIM,

CLAIMANT HAD A PREEXISTING RHEUMATOID ARTHRITIS AND OSTEO-
ARTHRITIS AT THE TIME OF THE ACCIDENT WHICH WAS AGGRAVATED BY THE
INJURY, AFTER A COURSE OF CONSERVATIVE TREATMENT HE WAS LEFT
WITH PERMANENT PHYSICAL IMPAIRMENTS WHICH PREVENTED HIS RETURN
TO TRUCK DRIVING, : o

CLAIMANT, THROUGH THE DIVISION OF VOCATIONAL REHABILITATION,
TOOK TWO TERMS OF SMALL MOTOR REPAIR TRAINING BUT DID NOT COMPLETE
THE COURSE, THE RECORD REVEALS CLAIMANT HAS POOR MOTIVATION TO
RETURN TO WORK, HE IS CONCERNED THAT A RETURN TO WORK WOULD
JEOPARDIZE OR MINIMIZE HIS UNION RETIREMENT BENEFITS,

SINCE THE MEDICAL EVIDENCE DOES NOT ESTABLISH A PRIMA FACIE
CASE OF ODD-LOT STATUS, THE EVIDENCE OF MOTIVATION TO SEEK AND
WORK AT GAINFUL EMPLOYMENT BECOMES DETERMINATIVE, CLAIMANT'S
MOTIVATION TO ENGAGE IN GAINFUL AND SUITABLE EMPLOYMENT 1S POOR,
THUS CLAIMANT IS NOT PERMANENTLY TOTALLY DISABLED,

THE BOARD CONCURS WITH THE REFEREE'S AFFIRMANCE OF THE
DETERMINATION ORDER AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 28, 1973 IS AFFIRMED,
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WCB CASE NO, 73—-1014 APRIL 19, 1974
WCB CASE NO, 73—1430 APRIL 19, 1974

DONALD NEILSEN, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANTY.S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CL.AIMANT REQUESTS REVIEW OF THAT PART OF A REFEREE™S ORDER
WHICH REFUSED TO IMPOSE LIABILITY ON THE FUND FOR THE COSTS OF A
PSYCHIATRIC EXAMINATION AND REPORT BY DR, CHARLES F, HOLLAND, JR,

BASED ON THE RESULTS OF DR, HOLLAND™S DIAGNOSTIC INTERVIEWS,
THE FUND AGREED TO PAY CLAIMANT TEMPORARY TOTAL DISABILITY
BENEFITS PENDING AN EXAMINATION AND REPORT FROM A PSYCHIATRIST OF
1ITS CHOICE, THE REQUESTED REPORT CORROBORATED DR, HOL.LLAND' S
DIAGNOSIS AND TREATMENT RECOMMENDATIONS AND THE FUND THEREUPON
AGREED TO REOPEN CLAIMANT'S CLAIM FOR TREATMENT BY THE PHYSICIAN
OF CLAIMANT'S CHOICE, CLAIMANT CHOSE DR, HOLLAND AS HIS TREATING
PHYSICIAN AND IS PRESUMABLY RECEIVING THE THERAPY RECOMMENDED,
THE CHARGES FOR DR, HOLLAND' S DIAGNOSTIC INTERVIEWS AND HIS
THERAPY RECOMMENDATIONS AMOUNTED TO TWO HUNDRED TWELVE DOLLARS ,
WHICH THE CLAIMANT WISHED TO HAVE THE FUND PAY,

THE REFEREE STATED -

"] cAN SEE NO BASIS FOR REQUIRING THE FUND TO REIMBURSE
CLAIMANT'S ATTORNEY FOR THE BILLS SUBMITTED BY DR,
HOLLAND FOR HIS EXAMINATION OF CLAIMANT, THE EVALUATION
BY DR, HOLLAND WAS AT THE REQUEST AND FOR THE BENEFIT
OF CLAIMANT, '

THE REFEREE ERRED IN REFUSING TO ORDER PAYMENT OF THIS
COST BY THE STATE ACCIDENT INSURANCE FUND, WORKMEN'S COMPENSATION
MEDICAL BENEFITS INCLUDE PAYMENT OF ALL MEDICAL EXPENSES, BOTH
DIAGNOSTIC AND CURATIVE, RESULTING FROM AN OCCUPATIONAL INJURY,
WHILE THE DIAGNOSIS AND REPORT BY DR, HOLLAND WAS USED IN LITIGATION,
IT WAS ALSO REQUIRED FOR PROPER CURATIVE TREATMENT, THEREFORE,
SINCE THE FUND IS LLIABLE FOR COSTS OF DIAGNOSIS, IT IS LIABLE FOR THE
COST OF DR, HOLLAND' S DIAGNOSTIC INTERVIEWS AND HIS REPORT DATED.
MAY 30, 1973,

THE REFEREE™S ORDER SHOULD BE MODIFIED ACCORDINGLY,
ORDER

IT 1S, THEREFORE, ACCORDINGLY ORDERED THAT THE STATE ACCIDENT
INSURANCE FUND PAY THE COST OF CLAIMANT'S EXAMINATION AND SUBSE -
QUENT REPORT RENDERED BY DR, CHARLES F, HOLLAND, JR,, AND THAT
IT HOLLD CLAIMANT AND HIS ATTORNEY HARMLESS ON ACCOUNT OF HAVING
SECURED SAID SERVICES,
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WCB CASE NO, 72--3560 APRIL 25, 1974

EARL A, BURNS, CLAIMANT
HARRY A, ENGLISH, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,

ON JANUARY 30, 1974, A REFEREE'S ORDER GRANTED CLAIMANT
40 PERCENT OF THE MAXIMUM (128 DEGREES) FOR UNSCHEDULED
DISABILITY,

ON FEBRUARY 7, 1974, THE STATE ACCIDENT INSURANCE FUND
REQUESTED REVIEW OF THE REFEREE'S ORDER AND ON FEBRUARY 8 s 1974,
CLAIMANT CROSS—~REQUESTED REVIEW,

THE BOARD HAS RECEIVED FROM THE PARTIES A SETTLEMENT
STIPULATION COMPROMISING THEIR DISPUTE, THAT STIPULATION IS
ATTACHED HERETO AS EXHIBIT “%A%"

THE BOARD, HAVING REVIEWED THE STIPULATION, FINDS IT FAIR
AND EQUITABLE TO BOTH PARTIES AND CONCLUDES IT SHOULD BE APPROVED
AND EXECUTED ACCORDING TO ITS TERMS AND THAT THE REQUESTS FOR
REVIEW FILED BY THE PARTIES SHOULD BE FORTHWITH DISMISSED,

It 1s so orDERED,

SETTLEMENT STIPULATION

lT 1S STIPULATED BY AND BETWEEN THE CLAIMANT, EARL A, BURNS
WITH THE APPROVAL OF HIS ATTORNEY, HARRY A, ENGLISH, AND THE
STATE ACCIDENT INSURANCE FUND, THE INSURANCE CARRIER OF LA PINE
RURAL FIRE DISTRICT THAT THE REQUEST FOR REVIEW AND A CROSS REQUEST
FOR REVIEW HERETO FOR FILE BY THE PARTIES FROM THE OPINION AND ORDER
OF KIRK A, MULDER OF JANUARY 30, 1974 AS AMENDED ON FEBRUARY 5,
1974, SHALL BE SETTLED AND COMPROMISED BY AND BETWEEN THE PARTIES
BY THE STATE ACCIDENT INSURANCE FUND PAYING TO THE CLAIMANT AND
THE CLAIMANT ACCEPTING FROM THE STATE ACCIDENT INSURANCE FUND
PERMANENT PARTIAL DISABILITY OF 25 PERCENT OF THE MAXIMUM ALLOWABLE
BY STATUTE FOR UNSCHEDULED LOW BACK DISABILITY EQUAL TO 80 DEGREES
(FIVE THOUSAND S1X HUNDRED DOLLARS), THIS AWARD 1S IN LIEU OF ANY
AND ALt OTHER COMPENSATION PREVIOUSLY AWARDED BY THE OPINION AND
ORDERS OF KIRK A, MULDER ON JANUARY 30, 1974 AND FEBRUARY 5, 1974,

IT 1S FURTHER STIPULATED AND AGREED THAT THERE SHALL BE AWARDED
TO HARRY A, ENGLISH, ATTORNEY FOR THE CLAIMANT, AN ATTORNEY FEE
EQUAL TO 25 PERCENT OF THE COMPENSATION AWARDED TO THE CLAIMANT
BY VIRTUE OF THIS STIPULATION, THE SAME TO BE A LIEN UPON AND
PAYABLE OUT OF SUCH COMPENSATION,

IT IS FURTHER STIPULATED AND AGREED THAT THE REQUEST FOR
REVIEW FILED BY THE STATE ACCIDENT INSURANCE FUND AND THE CROSS
REQUEST FOR REVIEW FILED B8Y THE CLAIMANT MAY BE DISMISSED WITH
PREJUDICE,
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WCB CASE NO, 73545 APRIL 25, 1974

LARRY E, BEAVER, CLAIMANT
GARY E, LOCKWOOD, CLAIMANT'S ATTY,
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS,

ON FEBRUARY 6, 1974, A REFEREE ORDERED ACCEPTANCE OF
CLAIMANT'S CLLAIM FOR COMPENSATION,

ON FEBRUARY 27, 1974, THE EMPLOYER REQUESTED REVIEW OF
THE REFEREE'S ORDER, .

THE BOARD HAS RECEIVED FROM THE PARTIES A SETTLEMENT
STIPULATION COMPROMISING THEIR DISPUTE UNDER THE PROVISIONS OF

ORS 656,289 (4), THAT STIPULATION IS ATTACHED HERETO AS EXHIBIT

T ry
TrATY,

THE BOARD, HAVING REVIEWED THE STIPULATION, FINDS IT FAIR
AND EQUITABLE TO BOTH PARTIES AND CONCLUDES 1T SHOULD BE APPROVED
AND EXECUTED ACCORDING TO ITS TERMS AND THAT THE REQUEST FOR
REVIEW FILED BY THE EMPLOYER SHOULD BE FORTHWITH DISMISSED,

I+ 1s so orDERED,
STIPULATION OF COMPROMISE

IT 1s HEREBY STIPULATED BY AND BETWEEN THE UNDERSIGNED
THAT - )

CL.AIMANT, LARRY E, BEAVER, CONTENDS HE SUSTAINED A
COMPENSABLE INJURY TO HIS RIGHT KNEE ON NOVEMBER 6, 13972 WHILE
EMPLOYED WITH MARTIN MARIETTA ALUMINUM CO,

ON DECEMBER 14, 1972, THE EMPLOYER, THROUGH ITS WORKMEN'S
COMPENSATION CARRIER, ARGONAUT INSURANCE COMPANY, REJECTED THE
CLAIM ON THE GROUND IT DID NOT ARISE OUT OF OR OCCUR IN THE COURSE
OF HIS EMPLOYMENT,

THE CLAIMANT REQUESTED A HEARING ON FEBRUARY 12, 1973,

A HEARING WAS CONVENED ON JANUARY 22, 1974 AND, BY ORDER
OF FEBRUARY 6, 1974, THE CLAIM WAS REFERRED TO THE EMPLOYER FOR
ACCEPTANCE AND PAYMENT OF TEMPORARY TOTAL DISABILITY FROM THE
DATE OF THE INJURY UNTIL CLAIMANT'S ATTENDING PHYSICIAN APPROVED
HIS RETURN TO REGULAR EMPLOYMENT,

ON FEBRUARY 27, 1974, THE EMPLOYER SUBMITTED A REQUEST FOR
BOARD REVIEW BY THE WORKMEN'S COMPENSATION BOARD WHICH WAS ACKNOWLEDGED
MARCH 1, 1974 AND IS PRESENTLY PENDING BEFORE THE BOARD,

SUBSEQUENT TO FILING OF THE REQUEST FOR BOARD REVIEW, THE
PARTIES HEREIN HAVE REACHED A VOLUNTARY SETTLEMENT AND DISPOSAL.
OF ALL OF THE RIGHTS AND CLAIMS OF THE CLAIMANT AS TO SAID INJURY
AND RESULTING LOSS AND DAMAGE, IN RETURN FOR THE EMPLOYER WITH~
DRAWING ITS REQUEST FOR BOARD REVIEW, THE CLAIMANT HAS AGREED TO
ACCEPT AND THE EMPLOYER, THROUGH ITS COMPENSATION CARRIER, HAS
AGREED TO PAY TO THE CLAIMANT FORTHWITH, SUBIJECT ONLY TO APPROVAL
BY THE WORKMEN'S COMPENSATION BOARD OF THE STATE OF OREGON, THE
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SUM OF SEVEN THOUSAND FIFTY EIGHT DOLLARS AND NINETY CENTS AND
THE CLAIMANT HAS AGREED TO DISCHARGE AND FOREVER RELEASE MARTIN
MARIETTA ALUMINUM CO, AND ARGONAUT INSURANCE COMPANY FROM ANY
AND ALL CLAIMS UNDER THE WORKMEN"S COMPENSATION ACT PRESENTLY
EXISTING OR WHICH MAY OCCUR IN THE FUTURE BY REASON OF ALLEGED
INJURIES RECEIVED ON OR ABOUT NOVEMBER 6, 1972, INCLUDPING ANY
CLAIM FOR AGGRAVATION, ' )

THEREFORE, ALL PARTIES TO THIS DISPUTED ISSUE REQUEST THE
WORKMENY.S COMPENSATION BOARD TO APPROVE THIS STIPULATION OF
COMPROMISE AND TO DISMISS THE EMPLOYER' S REQUEST FOR BOARD REVIEW,

SAIF CLAIM NO, A849946 APRIL 26, 1974

CHARLES A, WILLIAMS, CLAIMANT

JOHN BASSETT, CLAIMANT'S ATTY,

THE ABOVE ENTITLED MATTER INVOLVES A 42 YEAR OLD CONSTRUCTION
WORKER WHO SUSTAINED A COMPENSABLE BACK INJURY IN 1961, AT THAT
TIME, HE UNDERWENT A SPINAL FUSION AND RECOVERED SUFFICIENTLY TO
RETURN TO WORK,

CLAIMANT WAS HOSPITALIZED MAY 30, 1973, AND HAD FURTHER
BACK SURGERY WHICH HE NOW CONTENDS IS A CONTINUATION OF HIS
ORIGINAL INJURY OF 1961,

THE INFORMATION SUBMITTED, INCLUDING A REPORT FROM EMANUEL
HOSPITAL, IS OF SUCH A NATURE THAT THE BOARD DEEMS IT ADVISABLE TO
REFER THE MATTER FOR A HEARING TO ENABLE THE CLAIMANT AND THE STATE
ACCIDENT INSURANCE FUND TO BE HEARD,

THE MATTER 1S ACCORDINGLY HEREBY REFERRED TO THE HEARINGS
DIVISION FOR THE PURPOSE OF TAKING EVIDENCE WITH RESPECT TO WHETHER

. THE CLAIMANT HAS INCURRED AN AGGRAVATION OF HIS UNJURY OF FEBRUARY

22, 1961, UPON CONCLUSION OF THE HEARING, THE HEARING OFFICER SHALL
FORTHWITH CAUSE A TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED FOR
BOARD CONSIDERATION, THE HEARING_OFFIC'ER SHALL NOT ISSUE AN ORDER
ON THE MERITS, BUT SHALL MAKE A REPORT OF THE PROCEEDINGS AND
INCLUDE THEREIN HIS RECOMMENDATION IN THE MATTER, DECISION ON THE

.MERITS 1S RESERVED AS A MATTER OF LAW TO THE WORKMEN'S COMPENSATION

BOARD,

WCB CASE NO, 73—1353 APRIL 26, 1974

JOHN MOL.INE, CLAIMANT

EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT"S ATTYS, -
DEPT, OF JUSTICE, DEFENSE ATTY,

ON APRIL 12, 1974, THE CLAIMANT%S ATTORNEY, RICHARD KROPP,

MOVED THE BOARD FOR AN ORDER RECONSIDERING THAT PART OF ITS ORDER
ON REVIEW WHICH PROVIDED - :
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** ALTHOUGH THE FUND DID NOT PREVAIL ON THE BASIC
COMPENSABILITY ISSUE. APPEALED, IT DID PREVAIL IN
REVERSING THE MEARING OFFICER'S APPLICATION OF ORS
656,218 WHICH WAS A MATTER OF MATERIAL IMPORTANCE,
WE THEREFORE CONCLUDE THAT THE FUND IS NOT LIJABLE,
UNDER ORS 656,382 (2), FOR AN ATTORNEY'S FEE TO
CLAIMANT'S ATTORNEY, -7

IN SUPPORT OF THE MOTION, THE CLAIMANT'S ATTORNEY ARGUES =

"' [T SHOULD BE POINTED OUT TO THE WORKMEN'S
COMPENSATION BOARD THAT THE ISSUE PROVIDED FOR IN
THIS REVIEW WAS THE QUESTION OF COMPENSABILITY OF
A REVIEW WAS THE QUESTION OF COMPENSABILITY OF A
wIDOW' S CLAIM, THE WIDOW'S CLAIM WAS ESTABLISHED
AND THE BOARD DID NOT DISALLOW OR REDUCE HER COMPEN~-
SATION, UNDER THE CLEAR LANGUAGE OF ORS 656,382, i
SUBSECTION 2, ATTORNEY'S FEES ARE PAYABLE REGARDLESS
OF WHETHER OR NOT THE BOARD REVERSED THE HEARING
OFFICER'S APPLICATION OF 656,218, """

THE FUND RAISED TWO ISSUES ON REVIEW, NOT ONE, THE MAJOR
ISSUE WAS, NATURALLY, THE COMPENSABILITY OF THE wIDOW.S CLAIM,
THE PROPRIETY OF THE HEARING OFFICER' S APPLICATION OF ORS 656,218
WAS SECONDARY TO THE BASIC ISSUE OF COMPENSABILITY BUT, NEVERTHELESS,
UNDER THE FACTS OF THIS CASE, WAS OBVIOUSLY A MATTER OF CONSIDERABLE
FINANCIAL SIGNIFICANCE TO THE FUND DUE TO THE THEN LARGE DIFFERENCE
BETWEEN MONTHLY PERMANENT PARTIAL DISABILITY PAYMENTS AND MONTHLY
WwWIDOW'! S BENEFIT PAYMENTS,

CLAIMANT'S ATTORNEY IS TECHNICALLY CORRECT WHEN HE STATES =
. « + THE BOARD DID NOT DISALLOW OR REDUCE HER COMPENSATION'"
IN THAT IT DID NOT REDUCE HER WIDOW'S BENEFITS, HOWEVER, THE
BOARD DID FIND, ON A REQUEST FOR REVIEW INITIATED BY THE FUND, THAT
THE COMPENSATION AWARDED TO A '"CLAIMANT' ! 'SHOULD BE DISALLOWED
WHEN IT REVERSED THE HEARING OFFICER"S ORDER REQUIRING THE FUND TO
PAY THE DECEDENT'S PERMANENT PARTIAL DISABILITY AWARD TO THE WIDOW,

**"CLAIMANT'" 1S NOT A TERM DEFINED BY THE STATUTE, BUT IT
OBVIOUSLY REFERS TO ANYONE SEEKING BENEFITS WHICH ARE PROVIDED BY
THE WORKMEN'-S COMPENSATION LAW, DECEDENT'S WIDOW, AS A PARTY
TO THE ABOVE ENTITLED MATTER, IS A CLAIMANT FOR COMPENSATION WITHIN
THE MEANING OF ORS 656,002 (16) AND THUS, A CLAIMANT WITHIN THE :
MEANING OF ORS 656,382 (2),

THE FUND, HAVING SUCCEEDED IN REDUCING THE COMPENSATION AWARDED
TO THE CLAIMANT BY THE HEARING OFFICER, 1S NOT LIABL.E FOR THE
PAYMENT OF HIS FEE TO CLLAIMANT OR HER ATTORNEY,

THE MOTION FOR RECONSIDERATION IS HEREBY DENIED,
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WCB CASE NO, 73-1277 APRIL 29, 1974

WCB CASE NO, 73—1278 APRIL 29, 1974
WCB CASE NO, 73—-1279 APRIL 29 1974

‘JEANNE D, PHILPOTT, CLAIMANT

EDWIN A YORK, CLAIMANT' S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReviEwWED BY COMMISSIONERS WILSON AND SLOAN,

THIS MATTER INVOLVES WHETHER CLAIMANT HAS SUBMITTED SUFFICIENT
MEDICAL REPORTS TO GIVE THE REFEREE JURISDICTION TO HEAR AND DECIDE
HER AGGRAVATION CLAIMS,

THE CLAIMANT HAD A RIGHT FOOT INJURY, CLOSED BY DETERMINATION
ORDER, A LOW BACK DISABILITY, CLOSED BY DETERMINATION ORDER, AND
A LEFT FOOT INJURY, CLOSED BY DETERMINATION ORDER, CLAIMANT REQUESTED
A HEARING ON THESE THREE CONSOLIDATED CASES FOR HER AGGRAVATION CLAIMS,

THE REFEREE RECESSED THE HEARING FOR PRESENTATION BY THE
CLAIMANT OF ADEQUATE MEDICAL REPORTS TO GIVE THE REFEREE JURISDICTION
TO HEAR THE AGGRAVATION CLAIMS, NOTHING FURTHER WAS PRESENTED,

THE BOARD CONCURS WITH THE FINDING OF THE REFEREE THAT AT NEITHER
HEARING DID THE CLAIMANT PRODUCE MEDICAL REPORTS OR MEDICAL
TESTIMONY TO GIVE THE REFEREE JURISDICTION TO HEAR THE AGGRAVATION
CLAIMS AS REQUIRED BY ORS 656,271, THE BOARD AFFIRMS AND ADOPTS
THE CONSOLIDATED ORDER OF DISMISSAL OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE, DATED NOVEMBER 23, 1973, 1S AFFIRMED,

WCB CASE NO, 73—2411 APRIL 29, 1974
WCB CASE NO, 73-1067 APRIL 29, 1974

THE BENEFICIARIES OF

MORRIS JONES, bpeceaseb

A, E, PIAZZA, CLAIMANTS' ATTY,
KEITH D, SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY BENEFICIARIES

ReEVIEWED BY COMMISSIONERS WILSON AND SLOAN,

DeceDENT™S WIDOW REQUESTS REVIEW OF A HEARING OFFICER™S
ORDER WHICH AFFIRMED THE DENIAL OF HER CLAIM FOR SURVIVOR'S
BENEFITS,

THE FACTS CONCERNING DECEDENT'S COMPENSABLE INJURY AND
SUBSEQUENT DEATH BY SUICIDE ARE WELL SET FORTH IN THE HEARING
OFFICER™S FINDINGS AND WILL NOT BE REPEATED,

THE HEARING OFFICER CONCLUDED THAT BUT FOR THE INDUSTRIAL
INJURY, THE SUICIDE PROBABLY WOULD NOT HAVE OCCURRED, HOWEVER,

-2 44 -



AFTER REVIEWING THE POSITIONS OTHER JURISDICTIONS HAVE TAKEN ON THE
COMPENSABILITY OF SUICIDAL DEATHS RELATED TO COMPENSABLE INJURIES
AND EXAMINING THE ARGUMENTS IN SUPPORT OF THOSE POSITIONS, HE
APPROVED THE DENIAL BECAUSE HE CONCLUDED THE DECEDENT DELIBERATELY
INTENDED TO END HIS LIFE BY THE SUICIDAL ACT, THUS BARRING PAYMENT
OF COMPENSATION BY VIRTUE OF ORS 656,156 (1),

WEe ARE NOT PERSUADED THAT ORS 656,156 (1) WAS MEANT TO BAR
CLAIMS FOR COMPENSATION IN EVERY CASE WHERE THE WORKMAN WILLED
HIS OWN DEATH, WILLIAM TOLBERT, DEC,, WCRE 68—1646 (DECEMBER 5,
1969) .,

THE STATUTE BARS COMPENSATION ONLY WHERE THE DEATH OR INJURY
RESULTED FROM THE DELIBERATE INTENTION OF THE WORKMAN TO PRODUCE
SUCH DEATH OR INJURY, THE HEARING OFFICER STATED = "' THE QUESTION
1S WHETHER OR NOT THE DECEDENT HAD THE DELIBERATE INTENTION TO
COMMIT suUICIDE, 'Y FROM THIS, IT APPEARS THE HEARING OFFICER PRESUMED
THE DECEDENT'S ABILITY TO FORM A "'"DELIBERATE INTENT'! FROM THE
FACT THAT HE SUCCESSFULLY EXECU TED HIS SUICIDAL PLAN,

WE THINK IT GOES FARTHER THAN THAT, ' 'DELIBERATION'' RELATES
TO THE WORKING OF THE MIND AND PRESUPPOSES A MIND CAPABLE OF
EFFECTIVELY FUNCTIONING IN SUCH CAPACITY, STATE V, JANCIGAJ, 54
OR 361, 366 (1909), . IT INVOLVES MORE THAN MERE INTELLECTUAL
COGNITION BUT REQUIRES EMOTIONAL APPRECIATION AS WELL FOR THE
MIND TO BE FULLY CONSCIOUS OF ITS OWN PURPOSE AND DESIGN, STATE
vV, DYER, 98 OAS 805 =~ OR APP_~= (JANUARY 21, 1974),

THE EFFECTS OF AN INJURY CAN TOTALLY OR PARTIALLY IMPAIR
A PERSON™S CAPACITY TO DELIBERATE, HARPER V, INDUSTRIAL COMMISSION,
ET AL, 24 ILL 2D 103, 180 N, E, 2D 480 (1962) = DANIELS vV, NEW YORK,
N, H, AND H, R, CO,, 183 MASS, 393, 67 N, E, 424 (1903) - TOLBERT,
SUPRA, WE DO NOT BELIEVE THE LEGISLATURE INTENDED, IN WORKMAN'S
COMPENSATION CASES, TO BAR THE CLAIMS OF BENEFICIARIES UNLESS THE
DECEDENT WAS TOTALLY UNCONSCIOUS OF THE NATURE AND QUALITY OF HIS
SUICIDAL ACT, WHILE AT THE SAME TIME EXCUSING AN ACT OF HOMICIDE IF
THE KILLER LACKED SUBSTANTIAL CAPACITY AS A RESULT OF MENTAL DISEASE
OR DEFECT, TO APPRECIATE THE CRIMINALITY OF HIS CONDUCT OR TO CONFORM
HIS CONDUCT TO THE REQUIREMENTS OF LAW, ORS 161,295,

REGARDLESS OF THE INTERPRETATION PLACED ON ORS 656,156 (1),
WE DO CONCUR IN THE APPROVAL OF THE DENIAL, WE COME TO THAT CON-
CLUSION BECAUSE THE EVIDENCE FAILS TO AFFIRMATIVELY SHOW A CAUSAL.
CONNECTION BETWEEN THE COMPENSABLE INJURY AND THE DE CEDENT'S
DEATH, AS THE HEARING OFFICER'S FINDINGS NOTE, DR, ARLEN QUAN,
WHILE FINDING A PSYCHIATRIC CONDITION RELATED TO THE ACCIDENT, FAILED
TO CONNECT THE ACT OF SUICIDE WITH THAT PSYCHIATRIC CONDITION, THE
COMPLICATED QUESTION OF PSYCHIATRIC CAUSE AND EFFECT REQUIRES
PROOF BY WAY OF EXPERT TESTIMONY, IT 1S THE BENEFICIARY' S BURDEN TO
PRODUCE THAT EVIDENCE, IT IS LACKING IN THIS RECORD, SINCE THE
EVIDENCE IS LACKING, THE HEARING OFFICER' S ORDER APPROVING THE
DENIAL MUST BE AFFIRMED,

ORDER

THe ORDER OF THE HEARING OFFICER , DATED OCTOBER 9, 1973,
IS AFFIRMED,
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WCB CASE NO, 73—2487 APRIL 29, 1974

WAYNE ODOM, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS REVIEW OF A REFEREE'S ORDER AWARDING
HIM A TOTAL OF 96 DEGREES (30 PERCENT OF THE MAXIMUM ALLOWABLE
FOR UNSCHEDULED DISABILITY) , CONTENDING HIS DISABILITY EXCEEDS
THAT AWARDED,

OUR REVIEW OF THE EVIDENCE REVEALS TO uUuS THAT CLAIMANT HAS
CONSIDERABLE PHYSICAL IMPAIRMENT IN THE UNSCHEDULED AREA, HE
POSSESSES, HOWEVER, SUFFICIENT INTELLIGENCE, APTITUDES, TRAINING,
AND EXPERIENCE TO SIGNIFICANTLY MINIMIZE THE IMPACT OF HIS PHYSICAL.
IMPAIRMENTS ON HIS EARNING CAPACITY, KEEPING IN MIND THAT UNSCHEDULED
PERMANENT DISABILITY COMPENSATION IS RELATED PERMANENT LOSS OF
EARNING CAPACITY, WE CONCLUDE THAT CLAIMANT HAS BEEN ADEQUATELY
COMPENSATED,

CLAIMANT IS ENTITLED TO RECEIVE ASSISTANCE IN JOB PLACEMENT
FROM THE BOARD.S DISABILITY PREVENTION DIVIS ION, BY A COPY OF THIS
ORDER, THAT DIVISION IS REQUESTED TO EXTEND ITS SERVICES TO THE
CLAIMANT IF HE IS INTERESTED IN PURSUING THIS AVENUE OF AID,

ORDER
THE ORDER OF THE REF’EREE, DATED DECEMBER 26, 1973, 1S
AFFIRMED,
WCB CASE NO, 73—394 APRIL 29, 1974

JACOB BALLWEBER, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW OF A
HEARING OFFICER' S OPINION AND ORDER FINDING CLAIMANT' S CLAIM WAS
NOT BARRED BY LATE FILING AND THAT HE HAD SUFFERED A COMPENSABLE
INJURY AS ALLEGED,

THE FACTS ARE WELL SET FORTH IN THE HEARING OFFICER' S FINDINGS
AND WILL NOT BE REPEATED HERE,

REGARD!NG THE ISSUE OF TIMELINESS, WE CONCLUDE THE FUND
HAS FAILED TO AFFIRMATIVELY SHOW PREJUDICE AND THEREFORE, CLAIMANT' S
CLAIM IS NOT BARRED BY ORS 656,265, SATTERFIELD Vv, SCD, 10 OR
APP 524 (1970),
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THE FUND ARGUES THAT CLAIMANT DID NOT ACTUALLY INJURE HIMSELF
LIFTING THE WINCH ON OCTOBER 25, 1972, BUT INSTEAD SUFFERED A
SPONTANEOUS AGGRAVATION OF AN EARLIER NON=INDUSTRIAL WHIPLASH
INJURY,

THE HEARING OF FICER BELIEVED THE CLAIMANT'S TESTIMONY THAT .
HE SUFFERED A SIGNIFICANT SETBACK AS A RESULT OF THE LIFTING INCIDENT,
THE TESTIMONY OF DR, STEINMANN ]S HIGHLY CORROBORATIVE OF THE
CLAIMANT' S ALLEGATIONS —~ AND WE CONCLUDE, KEEPING IN MIND THE
RUL.E THAT THE EMPLOYER TAKES THE WORKMAN AS HE FINDS HIM, THAT
CLAIMANT SUFFERED A NEW COMPENSABLE INJURY TO HIS NECK AND UPPER
BACK ON OCTOBER 25, 1972,

THE ORDER OF THE HEARING OFFICER BELIEVED THE CLAIMANT'S
TESTIMONY THAT HE SUFFERED A SIGNIFICANT SETBACK AS A RESULT OF
THE LIFTING INCIDENT, THE TESTIMONY OF DR, STEINMANN IS HIGHLY
CORROBORATIVE OF THE CLAIMANT'S ALLEGATIONS =~ AND WE CONCL.UDE,
KEEPING IN MIND THE RULE THAT THE EMPLOYER TAKES THE WORKMAN AS
HE FINDS HIM, THAT CLAIMANT SUFFERED A NEW COMPENSABLE INJURY TO
HIS NECK AND UPPER BACK ON OCTOBER 25, 1972,

THE ORDER OF THE HEARING OFFICER SHOULD, THEREFORE, BE
AFFIRMED,

ORDER :

THE ORDER OF THE HEARING OFFICER, DATED AUGUST 31, 1973,
IS AFFIRMED,

CLAIMANT' S COUNSEL 1S AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TwWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD

REVIEW,

WCB CASE NO, 73—1895 APRIL 29, 1974

JAMES GREEN, CLAIMANT
POZZ1, WILSON AND ATCHISON,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAiMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER AFFIRM=
ING A DETERMINATION ORDER, THE BASIC ISSUE ON REVIEW IS THE €XTENT
OF PERMANENT DISABILITY,

CLAIMANT IS A NOW 47 YEAR OLD MAN WHO SUFFERED, AMONG OTHER
THINGS, A RUPTURE OF HIS SPLEEN IN A FALL ON NOVEMBER 30, 1970,
WHILE WORKING AS AN IRON WORKER, AN EXPLORATORY LAPAROTOMY AND
SPLEENECTOMY WAS PERFORMED BY DR, RONALD GRAHAM ON THE SAME DAY,
AFTER RECOVERING FROM THIS AND OTHER INJURIES RECEIVED IN THE FALL,
HE WAS DETERMINED TO HAVE SUFFERED UNSCHEDULED PERMANENT DIS—
ABILITY EQUAL TO 48 DEGREES OR 15 PERCENT OF THE MAXIMUM ALLOWABLE
FOR UNSCHEDULED DISABILITY,
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HE THEREAFTER RETURNED TO IRON WORK, WORKING OUT OF A
UNION HIRING HALL, BUT HAD PROGRESSIVELY WORSENING PAIN ALONG THE
MEDIAL ASPECT OF THE LEFT SUBCOSTAL INCISION SITE, .

Dr, RICHARD P, HALL, A MEDICAL CONSULTANT FOR THE STATE
ACCIDENT INSURANCE FUND, CONCLUDED CLAIMANT'S PROBLEM WAS A
COMPLICATION OF THE SPLEENECTOMY INCISION WHICH HE DESCRIBED AS
A T POST OPERATIVE VENTRAL HERNIA, '! JOIN EXHIBIT 12,

ON AUGUST 25, 1971, DR, GRAHAM SURGICALLY REPAIRED THE
HERNIA, FOLLOWING HIS CONVALESCENCE FROM THAT SURGERY, THE
CLAIM WAS CLOSED BY A SECOND DETERMINATION ORDER WHICH GRANTED
NO ADDITIONAL PERMANENT DISABILITY COMPENSATION,

. CLAIMANT AGAIN RETURNED TO WORK AND AGAIN DEVELOPED A
VENTRAL HERNIA, THIS TIME SLIGHTLY BELOW THE AREA OF THE PREVIOUS
VENTRAL HERNIA WHICH DR, GRAHAM HAD REPAJRED ON NOVEMBER 7, 1972,
IN SPITE OF THE LATEST CORRECTIVE SURGERY, CLAIMANT HAS HAD
PERSISTING PAIN AND WEAKNESS IN THE AREA OF THE EPIGASTRIUM WHICH
CAUSED DR, GRAHAM TO RECOMMEND TO CLAIMANT A LIFTING LIMITATION
OF 20 POUNDS AND AVOIDANCE OF WORK WHICH STRESSES THE MARKEDLY
WEAKENED ABDOMINAL WALL.,

CLAIMANT IS UNABLE TO RETURN TO IRON WORK OR WELDING FOR A
LIVING, HE HAS FOUND WORK AS A MEAT CUTTER, WHICH HE LEARNED IN
THE MILITARY SERVICE, BUT HE IS NOT ABLE TO DO ALL THE LIFTING
THAT IS REQUIRED OF A JOURNEYMAN MEAT CUTTER, HIS PRESENT MEAT
CUTTING JOB, HOWEVER, APPEARS TO HAVE A REASONABLE PROSPECT OF
BECOMING A PERMANENT SITUATION WITH SUFFICIENT EARNINGS TO BE
CONSIDERED REGULAR, GAINFUL, AND SUITABLE EMPLOYMENT, CLAIMANT'S
DISABILITY 1S, THEREFORE, NOT PERMANENT AND TOTAL,

THE ACCIDENTAL INJURY OF NOVEMBER 30, 1970, DID NOT CAUSE A
HERNIA WITHIN THE MEANING OF ORS 656,220, 1T PRODUCED A RUPTURED
SPLEEN, HIS DISABILITY RESULTS NOT FROM A ""HERNIA'! BUT FROM
COMPLICATIONS OF HIS SPLEENECTOMY SURGERY, THUS, THE LIMITATION
ON COMPENSATION PROVIDED BY ORS 656,220 DOES NOT APPLY, PREWITT
V, SAIF, OAS 771, == OR APP_—= (1974) =~ TUCKER V, SIAC, 216 OR 74
(1959) ,

ON DE NOVO REVIEW, WE CONCLUDE CLAIMANT'S PERMANENT UN-
SCHEDULED DISABILITY RESULTING FROM THE COMPLICATIONS OF THE
NOVEMBER 30, 1270, INJURY EQUALS 30 PERCENT OF THE MAXIMUM
ALLOWABLE OR 96 DEGREES,

ORDER

CLAIMANT IS HEREBY AWARDED AN ADDITIONAL 48 DEGREES, MAKING
A TOTAL AWARD FOR UNSCHEDULED DISABILITY RESULTING FROM THE ’
ACCIDENT OF NOVEMBER 30 ,v 1970, OF 96 DEGREES OR 30 PERCENT OF THE
MAXIMUM ALLOWABLE, :

CLAIMANT' S ATTORNEY IS AUTHORIZED TO RECEIVE 25 PERCENT OF
THE INCREASED COMPENSATION AWARDED HEREBY TO A MAXIMUM OF
FIFTEEN HUNDRED DOLIL.ARS, FROM THE COMPENSATION AWARDED BY THIS

ORDER,
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wCB CASE NO, 73—993 APRIL 29, 1974

TOM GRAVES, CLAIMANT
DON G, SWINK, CLAIMANT'S ATTY,
COLLINS, FERRIS AND VELURE,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REV!EWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUE 1S THE EXTENT OF DISABILITY, THE CLAIMANT CONTENDS
HE 1S PERMANENTLY TOTALLY DISABLED,

CLAIMANT HAS BEEN AWARDED A TOTAL OF 60 PERCENT LOSS OF LEFT
LEG AND 45 PERCENT LOSS OF AN ARM BY SEPARATION FOR UNSCHEDULED
DISABILITY, THE HEARING OFFICER AWARDED AN INCREASE OF 55 PERCENT
FOR A TOTAL OF 100 PERCENT LOSS OF AN ARM BY SEPARATION FOR UN-
SCHEDULED DISABILITY, i

CLAIMANT, NOW 64 YEARS OLLD, WAS INJURED ON MAY 17, 1967,
WHEN A LOG ROLLED OFF A TRUCK AND STRUCK HIM, NINE MONTHS AFTER
THE INJURY, HE RETURNED TO WORK AS A WINCHMAN, DUMPING LOGS OFF
THE LOGGING TRUCKS AND WORKED FOR APPROXIMATELY TWO YEARS, THE
CLAIMANT CONTINUED HAVING MORE DIFFICULTY WORKING AND THE ATTENDING
DOCTOR, IN DECEMBER 1970, WHEN THE CLAIMANT WAS 61 YEARS OLD,
RECOMMENDED MEDICAL RETIREMENT, THE ATTENDING DOCTOR, IN MARCH
1971, EXPLAINED THAT THE CLAIMANT ASKED THAT THE DOCTOR SEND THE
LETTER TO THE EMPLOYER RECOMMENDING MEDICAL RETIREMENT AND THAT
THIS DOES NOT MEAN THAT THE CLAIMANT IS TOTALLY DISABLED, THE
CLAIMANT IS DRAWING MONTHLY BENEFITS FROM THE EMPLOYER, APPARENTLY
UNDER A UNION MEDICAL RETIREMENT PLAN, AND SOCIAL SECURITY,

A CONSULTING DOCTOR GAVE THE OPINION THAT CLAIMANT COULD
WORK AS A PARKING LOT ATTENDANT AT MEDFORD AIRPORT, THE HEARING
OFFICER FOUND THAT CLAIMANT HAD L.IGHT WORK CAPABILITIES,

THe MEDICAL REPORTS, COMBINED WITH ALL OTHER FACTORS, DO
NOT PL.ACE THE CLAIMANT PRIMA FACIE IN THE "'ODD-LOT'" CATEGORY,
WE MUST, THEREFORE, EXAMINE THE CLAIMANT'S MOTIVATION TO RETURN
TO THE WORK FORCE, THE CLAIMANT REQUESTED FROM THE DOCTOR THE
OPINION THAT CLAIMANT SHOULD RETIRE FOR MEDICAL REASONS, THE
DOCTOR CLEARLY INDICATED IN A SUBSEQUENT LETTER THAT THIS WAS
SOLICITED BY THE CLAIMANT FROM THE DOCTOR AND THE DOCTOR DID NOT
CONSIDER THE CLAIMANT TO BE PERMANENTLY TOTALLY DISABLED, THE
CLAIMANT HAS NOT ACTIVELY SOUGHT WORK OR REHABILITATION, THE
CLAIMANT' S ALLEGATION THATHIS CONDITION HAS "' PROGRESSIVELY
DEGENERATED'" IS NOT SUSTAINED BY THE MEDICAL REPORT OF DR,
MCINTOSH OF MARCH 6, 1973, WHICH STATES THERE IS LITTLE CHANGE
IN HIS CONDITION BETWEEN 1972 AND 1973,

ON DE NOVO REVIEW, THE BOARD CONCURS WITH THE OPINION AND
ORDER OF THE HEARING OFFICER,

ORDER

THE ORDER OF THE HE ARING OFFICER, DATED OCTOBER 4, 1973, IS
AFFIRMED, :
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WCB CASE NO, 73—476 APRIL 30, 1974

MYRNA EATWELL, CLAIMANT
RHOTEN, RHOTEN AND SPEERSTRA,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE™S ORDER
GRANTING HER 1S PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED
DISABILITY (48. PERCENT) CONTENDING HER DISABILITY EXCEEDS THAT
AWARDED,

CLAIMANT 1S A 22 YEAR OLD WOMAN WHO SUFFERED A LUMBO-~SACRAL
STRAIN IN A FALL WHILE WORKING AS A PSYCHIATRIC AIDE AT FAIRVIEW
HOSPITAL AND TRAINING CENTER ON MAY 15, 1972, SHE WAS TREATED
CONSERVATIVELY BUT NOW SUFFERS FROM A CHRONIC LUMBOSACRAL STRAIN
WHICH PREVENTS HER RETURN TO WORK AS AN AIDE OR TO OTHER WORK
IN WHICH SHE 1S EXPERIENCED,

ALTHOUGH SHE DOES HAVE SIGNIFICANT PHYSICAL DISABILITY, HER
APPARENT INTELLIGENCE, APTITUDES AND MOTIVATION CAN REASONABLY
BE EXPECTED TO MINIMIZE ITS PERMANENT IMPACT ON HER EARNING
CAPACITY, WE CONCUR WITH THE REFEREE'S ASSESSMENT OF CLAIMANT'S
PERMANENT PARTIAL DISABILITY AND CONCLUDE HIS ORDER SHOULD BE
AFFIRMED,

OUR REVIEW CONVINCES US THIS CLAIMANT COULD BENEFIT FROM
THE SERVICES OF OUR DISABILITY PREVENTION DIVISION IN HER RETRAINING
EFFORTS, BY A COPY OF THIS ORDER, WE ARE ALERTING THAT DIVISION
TO EXTEND ITS SERVICES TO THE CLAIMANT IF REQUESTED BY HER,

ORDER

THE ORDER OF THE REFEREE, DATED DECEMBER 12, 1973, 1S
AFFIRMED,

WCB CASE NO, 73—1372 APRIL 30, 1974

ROY G, SELANDER, CLAIMANT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS REVIEW OF A REFEREE™S ORDER REOPENING
HIS CLAIM FOR FURTHER TREATMENT AND TIME LOSS CONTENDING HE
SHOULD RECEIVE TIME LOSS FROM AN EARLIER DATE AND ALSO CONTENDING
THE COSTS OF CERTAIN MEDICAL REPORTS SHOULD BE BORNE BY THE FUND,

THE REFEREE CONCLUDED THAT CLAIMANT WAS NOT MEDICALLY
STATIONARY BECAUSE OF THE PSYCHIATRIC ASPECTS OF HIS INJURY BUT
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FURTHER CONCLUDED THAT TIME LOSS COMPENSATION SHOULD COMMENCE
WITH THE DATE OF THE FIRST PROFESSIONAL PSYCHIATRIC APPOINTMENT,

ENTITLEMENT TO TEMPORARY TOTAL DISABILITY RELATES MORE
SPECIFICALLY TO INABILITY TO WORK THAN TO PHYSICAL STATUS, WHETHER
A MAN IS TOTALLY DISABLED FROM WORKING DUE TO PSYCHIATRIC, AS
OPPOSED TO PHYSICAL DISABILITY, IS PARTICULARLY DIFFICULT TO ASCERTAIN,
IT IS OFTEN SIMPLY A MATTER OF WHETHER A MAN WILL WORK, NOT
WHETHER HE CAN WORK, IN PSYCHIATRIC MATTERS,

THE CLAIMANT" S TESTIMONY, AS EXCERPTED IN DEFENDANT'S BRIEF,
REVEALS THAT CLAIMANT IS NONE TOO WILLING TO UNDERGO PSYCHOTHERAPY,
UNDER THESE CIRCUMSTANCES, THE REFEREE WAS JUSTIFIED TO CONDITION
CLAIMANT'S TIME LOSS ENTITLEMENT ON HIS ACCEPTANCE OF TREATMENT,
ORS 656,325 (2),

CL.AlMANT ALSO OBJECTS TO THE REFEREE'S FAILURE TO ORDER THE
FUND TO PAY THE COST OF DR, BROWN' S EXAMINATION AND REPORT, THE
BOARD RECENTLY RULED IN THE CASE OF DONALD NEILSEN, WCB 73~1014,
73—-1430 (4~19=74) THAT THE FUND 1S5 LIABLE FOR THE COST OF DTAGNOST!C
PSYCHIATRIC INTERVIEWS AND REPORTS WHICH ARE USED IN LITIGATION IF
THEY ARE ALSO REQUIRED FOR PROPER CURATIVE TREATMENT,

WE ALSO ADD, IN RESPONSE TO THE FACTS OF THIS CASE, THAT
AS WELL AS BEING REQUIRED FOR PROPER CURATIVE TREATMENT, THEY
MUST ACTUALLLY BE USED IN SUCH TREATMENT, IN OTHER WORDS, IF
MR, SELANDER DOES NOT ACCEPT THE TREATMENT SUGGESTED BY DR,
BROWN'S REPORT, THE FUND NEED NOT PAY THE COST OF THE INTERVIEWS
AND REPORT SINCE THEY WERE NEVER USED FOR ANYTHING BUT LITIGATION,

THE ORDER OF THE REFEREE REGARDING FURTHER TREATMENT, TIME
LOSS, AND ATTORNEY'S FEES SHOULD BE AFFIRMED, BUT HIS ORDER
SHOULD BE SUPPLEMENTED BY AN ORDER REQUIRING THE FUND TO PAY THE
COST OF DR, ‘BROWN' S DIAGNOSTIC INTERVIEWS AND REPORT ON THE
CONDITION CLAIMANT AVAILS HIMSELF OF THE TREATMENT OFFERED,

ORDER

THeE ORDER OF THE REFEREE, DATED OCTOBER 9, 1973, IS HEREBY
AFFIRMED,

THE' STATE ACCIDENT INSURANCE FUND 1S HEREBY ORDERED TO PAY
THE COST OF CLAIMANT"'S EXAMINATION AND SUBSEQUENT REPORT RENDERED
BY DR, CHARLES C, BROWN AND HOLD CLAIMANT AND HIS ATTORNEY HARMLESS
ON ACCOUNT OF HAVING SECURED SAID SERVICES, ON THE CONDITION THAT
CL.AIMANT AVAIL HIMSELF OF, AND COOPERATE IN, THE OFFERED TREATMENT,

~ WCB CASE NO, 72—2389 APRIL. 30, 1974

ESTELLA MURDOCK, CLAIMANT
BURTON J, FALLGREN, CLAIMANT'S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY,

ON NOVEMBER 27, 1973, A MEDICAL BOARD OF REVIEW WAS APPOINTED
TO DECIDE THE CLAIMANT'S APPEAL OF A HEARING OFFICER"S ORDER
AFFIRMING A DETERMINATION ORDER AWARD OF 32 DEGREES FOR UNSCHEDULED
DISABILITY RESULTING FROM HER OCCUPATIONAL. DISEASE,
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On APRIL 15, 1973, THE WORKMEN'S COMPENSATION BOARD
RECEIVED THE FINDINGS OF THE MEDICAL BOARD OF REVIEW IN THE FORM
OF MEDICAL REPORT BY DR, JOHN L, MARXER WHICH REPORT WAS ADOPTED
AND APPROVED BY THE OTHER MEMBERS OF THE MEDICAL BOARD OF REVIEW,
THE FINDINGS AND REPORT ARE ATTACHED HERETO AS EXHIBIT "'A,"" ALSO
ATTACHED, AS EXHIBIT ""B,"" 15 A SEPARATE REPORT RENDERED BY DR, RAAF,

THE ESSENTIAL CONCLUSION OF DR, MARXER'S MEDICAL REPORT IS
THAT CLAIMANT! S PREVIOUS AWARD ''1S CERTAINLY ADEQUATE, "' THE
EFFECT OF THIS CONCI.USION IS TO AFFIRM THE HEARING OFFICER'S ORDER,

PURSUANT TO ORS 656,814, THE FINDINGS OF THE MEDICAL BOARD
OF REVIEW, AFFIRMING THE HEARING OFFICER'S ORDER, DATED DECEMBER
4, 1972, ARE HEREBY FILED AS FINAL AND BINDING,

WCB CASE NO, 73—1253 MAY 2, 1974

RONALD LARSON, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

ON APRIL 12 1974, THE BOARD ISSUED AN ORDER GRANTING A
MOTION TO RECONSIDER ITS ORDER ON REVIEW BASED ON THE FUND' S
ALLEGATION THAT THE PARTIES HAD STIPULATED TO REOPENING OF THE
CLAIMANT' S CLAIM,

HAVlNG NOW RECEIVED CLAIMANT'S RESPONSE, IT APPEARS THE
REOPENING RELATES TO A SUBSEQUENT WORSENING OF HIS CONDITION
AFTER HE HAD ORIGINALLY BECOME MEDICALLY STATIONARY, UNDER THESE
CIRCUMSTANCES, THERE 15 NO NECESSITY OF SETTING ASIDE THE
PERMANENT DISABILITY AWARD PREVIOUSLY GRANTED, THE EFFECT OF THE
BOARD" S ORDER ON REVIEW 1S TO DECLARE HIS STATUS BEFORE THE WORSEN=
ING OCCURRED, THE HELTON CASE, CITED BY THE FUND, IS FACTUALLY
DISTINGUISHABLE FROM THIS CASE,

IT 1S TRUE CLAIMANT'S CLAIM WILL BE REEVALUATED UPON
COMPLETION OF HIS CURRENT TREATMENT AND CONVALESCENCE, THE
EVALUATORS MAY THEN FIND CLAIMANT" S PERMANENT DISABILITY HAS BEEN
REDUCED, INCREASED, OR HAS REMAINED THE SAME, -HOWEVER, BECAUSE
THE REOPENING OF CLAIMANT'S CLAIM HAS SUSPENDED THE FUND! S OBLIGA-
TION TO PAY THE PERMANENT DISABILITY COMPENSATION AWARDED BY OUR
ORDER ON REVIEW UNTIL THE CLAIM IS AGAIN REEVALUATED, THE FUND WILL
NOT BE PREJUDICED BY THE EXISTENCE OF THE PERMANENT DISABILITY AWARD,

THE COURT OF APPEALS HAS SPECIFICALLY RULED "' THERE 1S
NQTHING IN THE WORKMEN' S COMPENSATION LAW WHICH PROHIBITS AN
INJURED EMPLOYEE FROM RECEIVING A PERMANENT PARTIAL DISABILITY
AWARD AND THEN LATER RECEIVING TEMPORARY TOTAL DISABILITY BENEFITS
IF HIS CONDITION DETERIORATES TO THE POINT WHERE HE CANNOT WORK, '
HORN V, TIMBER PRODUCTS, INC,, 12 OR APP 365 (1973), THIS IS
PRECISELY THE SITUATION WE HAVE HERE, WE THUS CONCLUDE THAT THE
PERMANENT DISABILITY AWARD GRANTED BY OUR ORDER ON REVIEW, DATED
MARCH 14, 1974, SHOULD NOT BE SET ASIDE,

- ORDER

THE ORDER ON REVIEW ENTERED IN THE ABOVE ENTITLED CASE ON
MARCH 14, 1974, IS HEREBY RATIFIED IN ITS ENTIRETY AND REPUBLISHED
AS THE BOARD'S FINAL ORDER ON REVIEW AS OF THE DATE OF THIS ORDER,
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WCB CASE NO, 73—1740 MAY 3, 1974

BOB JOE SHELL, CLAIMANT
SAHLSTROM, STARR AND VINSON,
CLAIMANTYS ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CL.AIMANT HAS REQUESTED BOARD REVIEW OF A REFEREE"S ORDER
WHICH AFFIRMED THE DETERMINATION ORDER AWARDING HIM 48 DEGREES
OR 15 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED LOW BACK
DISABILITY,

CLAIMANT. A THEN 20 YEAR OLD CARPENTER, SUFFERED A COMPENSABLE
LOW BACK INJURY ON DECEMBER26 , 1972, WHILE CARRYING LUMBER ON A
CONSTRUCTION JOB, . DR, CHEN TSAl PERFORMED BACK SURGERY ON JANUARY
12, 1973, FROM WHICH CLAIMANT HAS SUCCESSFULLY RECOVERED, UPON
ADVICE NOT TO RETURN TO HEAVY CARPENTRY, CLAIMANT HAS TRAINED FOR
AND 1S EMPLOYED IN CABINET MAKING, WHILE CLAIMANT'S PRESENT EARNINGS
HAVE BEEN REDUCED, HIS POTENTIAL FUTURE EARNINGS MAY SUBSTANTIALLY
INCREASE WITH LESS PHYSICAL OUTPUT REQUIRED,

THE HEARINGS REFEREE WAS OF THE OPINION THAT CLAIMANT HAD
BEEN ADEQUATELY COMPENSATED FOR ANY PERMANENT LOSS OF WAGE
EARNING CAPACITY SUFFERED AS A RESULT OF THE INDUSTRIAL INJURY BY
THE AWARD OF 48 DEGREES OR 15 PERCENT OF THE MAXIMUM ALLOWABLE
FOR UNSCHEDULED INJURY,

THE BOARD, ON REVIEW, CONCURS WITH THE OPINION OF THE
REFEREE AND CONCLUDES HI1S ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE REFEREE, DATED DECEMBER 14, 1973, IS
HEREBY AFFIRMED,

WCB CASE NO, 72—1484 MAY 3, 1974

THE BENEFICIARIES OF :
ALFRED F. HOLST, opeceaseb
HUSBAND, JOHNSON AND FECHTEL,
CLAIMANTYS ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE ABOVE ENTITLED MATTER INVOLVES THE ISSUE OF WHETHER A
FATAL HEART ATTACK SUSTAINED BY A LOG TRUCK DRIVER WAS COMPENSABLY
PRECIPITATED BY HIS WORK EFFORTS, THE WIDOW'S CLLAIM WAS DENIED
BY THE STATE ACCIDENT INSURANCE FUND, UPON HEARING, THE REFEREE
ORDERED ALLOWANCE OF THE CLAIM AND PAYMENT OF BENEFITS, THE
STATE ACCIDENT INSURANCE FUND HAS REQUESTED BOARD REVIEW OF THIS
ORDER,
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CLAIMANT WAS A LLOG TRUCK DRIVER WHO SUFFERED A FATAL HEART
ATTACK ON JANUARY 27, 1972, HE HAD DRIVEN A LOG TRUCK FOR
APPROXIMATELY 30 YEARS, BUT HAD BEEN EMPLOYED ONLY TWO OR THREE
MONTHS BY THIS EMPLOYER, DEATH CAME WHILE CLAIMANT WAS PUTTING
ON TIRE CHAINS ON THE LOG TRUCK,

As IN. SO MANY HEART CASES, THE DECISION RESTS UPON THE
ACCEPTANCE OF THE EXPERT MEDICAL. TESTIMONY.. ON DE NOVO REVIEW,
WE CONCUR WITH THE REFEREE'S ACCEPTANCE THAT THE WORK THE
CLAIMANT DID ON THE MORNING IN QUESTION WAS A MATERIAL CONTRIBUTING
CAUSE OF CLAIMANT'S HEART ATTACK AND DEATH, THE ORDER OF THE
REFEREE REQUIRING THE STATE ACCIDENT INSURANCE FUND TO ACCEPT THE
CLAIM AND PAY BENEFITS SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE REFEREE, DATED OCTOBER 24, 1973, IS
HEREBY AFFIRMED,

COUNSEL FOR CLAIMANT IS AWARDED A REASONABLE ATTORNEY'-S FEE
IN THE AMOUNT OF TwWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES RENDERED ON BOARD REVIEW,

WCB CASE NO, 73—944 MAY 6, 1974

RAY ANTHONY, CLAIMANT
POZZI, WILSON AND ATCHISON,
CLAIMANT'S ATTYS,

KEITH SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

A REFEREE™S ORDER GRANTED CLAIMANT AN ADDITIONAL 32 DEGREES
FOR UNSCHEDULED DISABILITY, MAKING A TOTAL OF 80 DEGREES, CLAIMANT
NOW SEEKS BOARD REVIEW OF THIS ORDER CONTENDING HE 1S ENTITLED TO
A GREATER PAID AWARD,

CLAIMANT HAD A GOOb EMPLOYMENT RECORD IN PLYWOOD MILLS,
HAVING STARTED IN 1957 ON THE GREEN CHAIN AND HAD PROGRESSED TO THE
PLACE WHERE HE COULD ACT AS A MILL SUPERINTENDENT, AFTER BEING
OUT OF THE STATE OF OREGON FOR SOME TIME, HE RETURNED TO WORK AS
A MILLWRIGHT AND ON SEPTEMBER 11, 1971, SUSTAINED A COMPENSABLE
INJURY TO HIS BACK WHILE SO EMPLOYED, PR, WEINMAN PERFORMED A
MYELOGRAM AND LUMBAR LAMINECTOMY WHICH HAS LEFT CLAIMANT WITH
RESIDUALS PRECLUDING HIS RETURN TO MILL WORK,

THE REFEREE FOUND CLAIMANT TO BE HIGHLY MOTIVATED, TALENTED
AND ANXIOUS TO SECURE RETRAINING AND ADDITIONAL EDUCATION, AT THE
PRESENT, CLAIMANT IS NEARING COMPLLETION OF A TWO-YEAR JUNIOR
COLILEGE PROGRAM IN BUSINESS TECHNOLOGY WHERE HE HAS MADE A 3,67
G, Pe Ay, AND IS DESIROUS OF CONTINUING HIS EDUCATION FOR ANOTHER TWO
YEARS AND RECEIVE HIS BACHELOR'S DEGREE,

THE BOARD, ON REVIEW, CONCLUDES THE AWARD OF DISABILITY MADE
BY THE REFEREE SHOULD BE AFFIRMED, CLAIMANT IS, HOWEVER, ADVISED
TO CONTACT THE BOARD'S DISABILITY PREVENTION DIVISION WHICH CAN, IN
APPROPRIATE CIRCUMSTANCES, PROVIDE ASSISTANCE IN FURTHER SCHOOLING
FOR VOCATIONAL REHABILITATION PURPOSES,
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ORDER

THE ORDER OF THE REFEREE, DATED DECEMBER 12, 1973, IS
HEREBY AFFIRMED,

WCB CASE NO. 73—1007  MAY 6, 1974

ARTHUR CROUCH, CLAIMANT
BURTON BENNETT, CLAIMANT.S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE ISSUES INVOLVED ARE WHETHER CLAIMANT IS ENTITLED TO
FURTHER MEDICAL CARE AND TEMPORARY TOTAL DISABILITY OR, IF
CLAIMANT IS MEDICALLY STATIONARY, THE EXTENT OF H!S PERMANENT
DISABILITY,

THE DETERMINATION ORDER OF MARCH 6, 1973, TERMINATED
TEMPORARY TOTAL DISABILITY EFFECTIVE MARCH 6, 1973, AND ESTABLISHED
A 25 PERCENT UNSCHEDULED NECK AND SHOULDER DISABILITY, THE REFEREE
REVERSED THE DETERMINATION ORDER AND FOUND CLAIMANT NOT TO BE -
MEDICALLY STATIONARY, ORDERING TEMPORARY TOTAL DISABILITY TO BE
REINSTATED, THE BOARD REVERSES THE REFEREE AND REINSTATES THE
DETERMINATION ORDER,

THE CLAIMANT, A 56 YEAR OLD, MARRIED, HEAVY EQUIPMENT
OPERATOR, RECEIVED AN INDUSTRIAL INJURY NOVEMBER 23, 1970, ITIS
INTERESTING TO NOTE THAT THE ORIGINAL 801 REPORT OF ACCIDENT,
STATES ""DRIVING GRADER, HIT ROCK —— STRUCK SHOULDER AGAINST
STEEL STEERING WHEEL, " THE INITIAL REPORT FROM THE ATTENDING
PHYSICIAN STATES ! ' RUNNING A GRADER —— HIT CHEST AND SHOULDER
AGAINST STEERING WHEEL, ' ANOTHER ATTENDING PHYSICIAN GIVES A
HISTORY OF THE PATIENT DRIVING A GRADER WHEN THE GRADER SUDDENTLY
STOPPED, THE CLAIMANTSS TESTIMONY AND THE SUBSEQUENT MEDICAL
REPORTS REFLECT A COLLISION BETWEEN THE GRADER AND A LOGGING
TRUCK, REGARDLESS OF THIS DISCREPANCY IN THE RECORD, THE BOARD
ACCEPTS THE FINDING THAT CLAIMANT WAS INJURED WHILE OPERATING A

ROAD GRADER,

CL.AIMANT HAS RECEIVED CONSERVATIVE CARE SINCE THE DATE OF
THE ACCIDENT, NOVEMBER 23, 1970, A CHRONOLOGICAL RECITAL OF
THE TREATMENT AND EXAMINATION BY THE VARIOUS DOCTORS IS AS FOLLOWS -

1., DR. JOHN H, WEARE, M,D,, BURNS, OREGON = FIRST TREATMENT
NOVEMBER 23, 1970, PRESCRIBED REST AND HEAT AND ESTIMATED THE
TIME FOR RETURN TO REGULAR EMPLOYMENT OF ONE TO TWO WEEKS,

2, Dr., wiLLIAM D, GUYER, M, D, = SAW THE CLAIMANT NOVEMBER 24,
1970, AND REPORTED CLAIMANT HAD NO GROSS BRUISING OR DEFORMITY

OF THE CHEST OR SHOULDERS, ESTIMATED CLAIMANT WOULD BE OFF WORK
FOR A COUPLE OF WEEKS, BUT THEN WOULD BE ABLE TO RESUME ACTIVITIES,

3. DF\’. WILLIAM D, GUYER, M, D, = REPORT OF JANUARY 11, 1971,
REFLECTS DATE OF LAST TREATMENT, DECEMBER 16, 1970, STATING
CLAIMANT CANCELED THE APPOINTMENT OF JANUARY 6, 1971, AND THAT

HE WAS CHANGING DOCTORS,
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4, ReEPORT OF FEBRUARY 16, 1971 = DR, EDWARD FORBY, M, D, = REFLECT=
ING DATE OF LAST TREATMENT FEBRUARY 8, 1971 AND IS REFERRING

PATIENT TO DR, THOMAS ADAMS,

s, REPORT, DATED FEBRUARY 26, 1971 = DR, THOMAS ADAMS, M, D, =
SHOWING DATE OF LAST TREATMENT FEBRUARY 26, 1971, AND ESTIMATING
THREE WEEKS FURTHER TIME LOSS,

6., NUMEROUS REPORTS FROM DR, R, L, CUTTER, M,D, — AND BILLINGS
SHOWING OFFICE CALLS WITH DR, CUTTER AND PHYSICAL THERAPY TREATMENTS
FROM MARCHF 18, 1971 TO OCTOBER 19, 1972, CONSISTING OF 151 PHYSICAL

THERAPY TREATMENTS AND 14 OFFICE CALLS,

7. REPORT, DATED SEPTEMBER 14, 1972, FROM DR, ANTHONY S,
WATTLEWORTH, M,D,, BEND ORTHOPEDIC AND FRACTURE CLINIC, REFLECTING
THE PATIENT SEEMS TO BE STABLE AT THIS TIME AND THERE 1S SOME
PERMANENT DISABILITY,

8, LETTER OF OCTOBER 5, 1972, FROM DR, CUTTER, REBUTTING THAT
PATIENT WAS STABLE,

9., INITIAL REPORT FROM DR, RINEHART OF OCTOBER 23, 1972, AND
SUBSEQUENT REPORTS AND BILLINGS FOR 16 OFFICE CALLS AND 45
PHYSICAL THERAPY TREATMENTS FROM OCTOBER 23, 1972 TO MARCH 2,
1973, o

10, DlSABIL.ITY PREVENTION DIVISION WORK=UP INCLUDING PSYCHOLOGIST
DR, NORMAN HICKMAN'S STATEMENT THAT PROGNOSIS FOR RESTORATION
AND REHABILITATION IS RELATIVELY GOOD AS FAR AS PSYCHOLOGICAL
FACTORS ARE CONCERNED AND BACK EVALUATION CLINIC REPORT, SIGNED BY
TWO ORTHOPEDIC SURGEONS AND A NEUROSURGEON, RECOMMENDING THAT
THE PATIENT NOT RECEIVE FURTHER TREATMENT, THAT THE PATIENT>S
CONDITION IS STATIONARY AND HIS CLAIM CAN BE CL.OSED, FURTHER, THAT
THE PATIENT IS ABLE TO RETURN TO HIS FORMER OCCUPATION AND THE
PATIENT HAS A MILDLY MODERATE LOSS OF FUNCTIONS DUE TO THE
INDUSTRIAL INJURY, THIS REPORT IS DATED OCTOBER 31, 1972,

11, OcToBer 31, 1972, REPORT FROM DR, RINEHART INDICATING '' MR,
CROUCH PRESENTS A CLASSICAL SYMPTOM COMPLEX WHICH 1S POORLY

UNDERSTOOD BY THE MAJORITY OF THE MEDICAL PROFESSION,'' AND

FURTHER, YTIT IS MY OPINION THAT HE IS PRESENTLY TOTALLY DISABLED

AND WILL REMAIN SO FOR PERHAPS A YEAR, !

12, A LETTER OF DECEMBER 14, 1972, SIGNED BY DR, R, E, RINEHART,
SHOWING THAT THE TEMPORARY DISABILITY CONTINUES AND ANTICIPATING
CONSERVATIVE TREATMENT OVER THIS NEXT SEVERAL MONTHS,

THE BOARD DOES NOT ACCEPT OR CONDONE THE REMARKS OF CLAIMANT'S
COUNSEL IN HIS OPENING STATEMENT AS REFLECTED IN THE RECORD MADE
AT THE HEARING, (P 11, L 13 AND 14 ~ LINES 3, 4, 5, 6, 9, 10, 11,
12, 13), THE BOARD IS PERSUADED BY THE MED ICAL REPORTS AND OPINIONS
OF THE ORTHOPEDISTS, THE NEUROLOGIST, AND.GENERAL PRACTITIONERS
- WHO EXAMINED AND TREATED CLAIMANT SHORTLY AFTER THE INJURY, THAT
THE CLAIMANT" S CONDITION IS MEDICALLY STATIONARY AND HAS BEEN SINCE
MARCH 6, 1973, THE BOARD FURTHER CONCURS WITH THE DETERMINATION
ORDER THAT 25 PERCENT UNSCHEDULED PERMANENT PARTIAL DISABILITY
ADEQUATELY COMPENSATES THE CLAIMANT'S PERMANENT DISABILITY,

PURSUANT TO ORS 656,245 (2) CLAIMANT IS ENTITLED TO CHOOSE
HIS OWN TREATING PHYSICIAN, HOWEVER, ORS 656,245 (1) OBLIGATES

THE FUND TO PROVIDE MEDICAL SERVICES ONLY FOR SO LONG *! = - = AsS
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THE NATURE OF THE INJURY OR THE PROCESS OF RECOVERY REQUIRES ~ ~ =' '.

ORS 656,268 ESTABLISHES THAT THE WORKMEN' S COMPENSATION BOARD,
RATHER THAN THE TREATING PHYSICIAN, CLAIMANT, OR THE STATE
ACCIDENT INSURANCE FUND HAS THE POWER AND AUTHORITY TO DETERMINE,
BASED ON FACTUAL EVIDENCE, WHEN THAT POINT HAS BEEN REACHED,

) THE BOARD HAS PREVIOUSLY BEEN REQUESTED TO RESOLVE CONFLICTS
BETWEEN DR, RINEHART'S RECOMMENDATIONS AND THE RECOMMENDATIONS
OF OTHER PHYSICIANS, FLLORENCE SPARGUR, WCB CASE NO, 72~2280 AND
72~2730, ORDER ON REVIEW, JUNE .6, 1973, IN THIS CASE, AS IN THE
SPARGUR CASE, WE ARE NOT REJECTING DR, RI NEHART" S OPINION OUT OF
HAND ~ WE ARE SIMPLY PERSUADED BY OUR DE NOVO REVIEW THAT THE
MINISTRATIONS OF DR, RINEHART WERE NOT REQUIRED BY THE NATURE OF
THE INJURY NOR DID THEY AID THE PROCESS OF CLAIMANT'S RECOVERY,

THE BOARD'S EVALUATION DIVISION, IN NOT TERMINATING TIME LOSS
BEFORE MARCH 6, 1973 GAVE CLAIMANT THE BENEFIT OF THE DOUBT,

WE ARE AL.SO PERSUADED BY A PREPONDERANCE OF THE EVIDENCE
THAT CLAIMANT IS NOT PHYSICALLY PREVENTED FROM RETURNING TO
FULL TIME WORK OF THE SORT HE FORMERLY PURSUED, -THE REFEREE'S
ORDER SHOULD BE REVERSED AND THE DETERMINATION ORDER DATED MARCH
6, 1973 SHOULD BE AFFIRMED,

THE ORDER OF THE REFEREE, DATED DECEMBER 19, 1973 IS
REVERSED AND THE DETERMINATION ORDER DATED MARCH 6, 1973 IS

AFFIRMED,

PURSUANT TO ORS 656,313, NO COMPENSATION PAID PURSUANT TO
THE REFEREE'S ORDER 1S RECOVERABLE,

WCB CASE NO, 731288 MAY 7, 1974

MILAN UPPENDAHL., CLAIMANT
MILO W, POPE, CLAIMANT'S ATTY,
ROGER WARREN, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT SEEKS BOARD REVIEW OF A REFEREE" S ORDER WHICH
DISMISSED THE CLAIMANT%.S REQUEST FOR HEARING FOR INCREASED
COMPENSATION ON ACCOUNT OF AGGRAVATION ON THE GROUNDS THAT THE
MEDICAL REPORTS SUBMITTED WERE NOT SUFFICIENT TO CONFER JURISDIC~
TION REQUIRED BY ORS 656,271 (1), )

THE BOARD, ON REVIEW, NOTES THE RECENT DECISION OF THE
COURT APPEALS IN THE CASE OF DONALD MCKINNEY V, G, L, PINE, INC,,
98 ADV SH 1440, ~—~-— OR APP —= ( MARCH, 1974) WHICH STATES -

"', . . IN ORDER TO SUPPORT AN AGGRAVATION CLAIM,
THE PHYSICIAN'S OPINION WOULD HAVE HAD TO
INDICATE THAT THERE WAS A REASONABLE BASIS FOR
BELIEVING THAT CLAIMANT'S CONDITION HAD WORSENED
e« o ¢« IT DOES NOT DO SO, IT STATES ONLY THAT
CLAIMANT HAS EXPERIENCED ' MORE PAIN' SINCE HIS
INJURY, . + o THERE IS NO INDICATION OF WHAT
CHANGE, IF ANY, OCCURRED, , , - '
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THAY RULING IS APPLICABLE TO THE FACTS OF THIS CASE,

THE BOARD CONCURS WITH THE FINDING OF THE REFEREE AND
CONCLUDES HIS ORDER SHOULD BE AFFIRMED,

ORDER

THe ORDER OF THE REFEREE, DATED DECEMBER 4, 1973, IS
HEREBY AFFIRMED, . '

WCB CASE NO, 73—1554 MAY 7, 1974

CHARLES BALLARD, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT'S ATTYS,
PHILIP A, MONGRAIN, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS MATTER INVOLVES A CLAIMANT WHO SUSTAINED A BACK INJURY
FOR WHICH HE WAS GRANTED A PERMANENT PARTIAL DISABILITY AWARD
EQUAL TO 25 PERCENT OR 80 DEGREES UNSCHEDULED DISABILITY BY
DETERMINATION ORDER, THE HEARING OFFICER GRANTED AN ADDITIONAL
AWARD, MAKING A TOTAL OF 35 PERCENT OR 112 DEGREES, CLAIMANT
REQUESTS BOARD REVIEW OF THIS ORDER, CLAIMING HE IS ENTITLED TO A
GREATER AWARD OF DISABILITY,

CLAIMANT'S WORK HISTORY BEGAN IN 1958 WORKING FOR DEFENDANT
EMPLOYER, FOLLOWED BY SEVERAL YEARS OF MILITARY SERVICE, SEVERAL
YEARS OF OUT~OF~STATE EMPLOYMENT AND A RETURN TO OREGON TO WORK
FOR THE SAME EMPLOYER, AL PIERCE LUMBER COMPANY,

On APRIL 2, 1971, CLAIMANT INJURED HIS BACK WHICH RESULTED
IN A FUSION AND LEAVING SOME RESIDUAL DISABILITY, AN ATTEMPT TO
RETURN TO WORK WAS NOT SUCCESSFUL AND CLAIMANT QUIT IN MAY, 1973,

CL.AIMANT IS A YOUNG MAN, 35 YEARS OLD, WHO HAS HAD TRAINING
AS AN AIRCRAFT MECHANIC AND LACKS JUST A FEW HOURS SHORT OF OBTAINING

A COMMERCIAL PILOT'S LICENSE, IN ADDITION, CLAIMANT HAS BEEN
FURNISHED A FISHING BOAT BY HIS FATHER, WHICH HE AND HIS WIFE HAVE

BEEN USING TO DO COMMERCIAL FISHING, ALTHOUGH CLAIMANT 1S NOW
PRECLUDED FROM RETURNING TO THE HEAVY TYPE WORK WHICH HE HAD

ALWAYS DONE, HE DOES HAVE AT LEAST THESE TWO AREAS IN WHICH HE
CAN SUCCESSFULLY WORK, HOWEVER, THE EVIDENCE CONCERNING THE

EXTENT TO WHICH HIS EARNINGS HAVE BEEN PERMANENTLY REDUCED 1S, IN
SUMMARY, VAGUE AND IMPRECISE,

THE BOARD, ON REVIEW, FINDS THE EVIDENCE WITH RESPECT TO

CLAIMANT'S EARNING CAPACITY DOES NOT SUBSTANTIATE A FINDING OF
A GREATER AWARD OF DISABILITY,

ORDER

THE ORDER OF THE HEARING OFFICER, DATED SEPTEMBER 14, 1973,
1S HEREBY AFFIRMED,
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WCB CASE NO, 73—1390 MAY 8, 1974

SANDRA HUSSEY, CLAIMANT
BURTON J, FALLGREN, CLAIMANT'S ATTY,
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS, ‘

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS W ILSON AND SLOAN,

CLAIMANT REQUE STS BOARD REVIEW OF A REFEREE'S ORDER SEEKING
ADDITIONAL TIME LOSS COMPENSATION TO OCTOBER 1, 1973, AND CONTENDING
THE AWARD OF 48 DEGREES PERMANENT PARTIAL DISABILITY, GRANTED BY
A DETERMINATION ORDER, IS INADEQUATE, AT HEARING, THE REFEREE
ALLOWED TIME LOSS FROM JANUARY 30, 1973 TO JULY 11, 1973, ASSESSED
A PENALTY FOR UNREASONABLE RESISTANCE AND DELAY, AND AFFIRMED THE
PERMANENT DISABILITY AWARD,

CLAIMANT, AGE 38, WAS EMPLOYED AS A NURSE'S AIDE WHEN SHE
SLIPPED AND FELL ON A WET FLOOR, SUFFERING A LOW BACK STRAIN ON
MAY 2, 1972, SHE RECEIVED CONSERVATIVE TREATMENT BUT RECOVERY
WAS HAMPERED BY HER EXTREME OBESITY, :

TllVIE LOSS COMPENSATION WAS TERMINATED AS OF JANUARY 30,
1973, WHEN CLAIMANT TELEPHONED TO REPORT SHE WISHED TO RETURN TO
WORK, CLAIMANT DID NOT ACTUALLY DO SO FOR REASONS THAT ARE
DISPUTED BY THE PARTIES, THEREAFTER, NO FURTHER PAYMENTS WERE
MADE UNTIL AUGUST 10, 1973, IN SPITE OF MEDICAL EVIDENCE RECEIVED
IN MAY INDICATING THEIR NECESSITY, THE REFEREE CORRECTLY OBSERVED,
IN AWARDING PENALTIES, THAT THE EM PLOYER'S HANDLING OF THIS MATTER
WAS UNREASONABLE, HE AWARDED TIME LOSS FROM JANUARY 30, 1973, TO
JuLy 11, 1973, THE POINT AT WHICH DR, BERSELLI REPORTED CL.AIMANT' S
CONDITION WAS STATIONARY, ALTHOUGH DR, BERSELLI'S LETTER REPORTED
HER CONDITION MEDICALLY STATIONARY, HE WENT ON TO STATE IN THE SAME
LETTER ~—~

"2, | po THINK SHE WAS TOTALLY DISABLED AFTER MAY 18, 1973,

'3, AT THIS POINT | DO NOT FEEL SHE IS NOW ABLE TO WORK, "'
JOINT EXHIBIT E,

lT WAS NOT UNTIL OCTOBER 1, 1973 THAT HE CONCLUDED SHE COULD NOW
RETURN TO WORK ON A FULL TIME BASIS (HEARING OFFICER"'S EXHIBIT 1‘) .

WE ARE OF THE OPINION THAT CLAIMANT IS ENTITLED TO TIME LOSS
TO OCTOBER 1, 1973, BEING THE FIRST POINT, OF RECORD, THAT. THE
TREATING PHYSICIAN INDICATED CLLAIMANT COULD BE SEL.F SUPPORTING
FOLLOWING THE INJURY, THE REFEREE' S ORDER SHOULD BE MODIFIED
ACCORDINGLY,

REGARDING THE EXTENT OF PERMANENT DISABILITY ISSUE, CLAIMANT
CONTENDS THE EMPLOYER MUST COMPENSATE CLAIMANT FOR THE DISABLING
EFFECTS OF HER OBESITY, CITING THE AXIOM THAT "' THE EMPLOYER TAKES
. THE WORKMAN AS HE FINDS HIM''" AND THE RECENT CASES OF HOFFMAN V,
BUMBLE BEE SEAFOODS, 97 ADV SH 2146 (1973) AND PATITUCCI V, BOISE
CASCADE CORP,, 8 OR APP 503 (1972), THE HOFFMAN CASE DEALT WITH
THE QUESTION OF WHETHER A COMPENSABLE ACCIDENTAL INJURY HAD OCCURRED
RATHER THAN WITH THE 1SSUE OF PERMANENT DISABILITY,
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HOFFMAN WAS AN OBESE WORKER WHO FILLETED AND SCALED FISH,
HER OBESITY ALONE PRODUCED STRESS AND STRAIN ON HER BODY STRUCTURE,
THE STRAIN PRODUCED BY HER WORK, WHEN ADDED WITH THE OBESITY
CAUSED STRAIN, INJURED HER BACK, WITHOUT THE OBESITY, PROBABLY NO
INJURY woOuLD HAVE OCCURRED, LIKEWISE, WITHOUT THE WORK STRAIN,
SHE PROBABLY WOULD NOT HAVE SUFFERED INJURY, THE BOARD, THEREFORE,
FOUND THAT HER INJURY WAS COMPENSABLE ON THE BASIS THAT THE EMPLOYER
TAKES THE WORKMAN AS HE FINDS HIM,

IN THIS CASE, WE ARE DEALING WITH A DIFFERENT ISSUE THAN IN
HOFFMAN, WE RECOGNIZE CLAIMANT'S OBESITY PROBABLY PRODUCED A
MORE SEVERE PHYSICAL INJURY AND A MORE SEVERE PERMANENT PHYSICAL
IMPAIRMENT AS A CONSEQUENCE THAN WOULD HAVE OCCURRED TO A PERSON
OF NORMAL WEIGHT, THE PERMANENT DISABLING EFFECT OF THE OBESITY
PRODUCED IMPAIRMENT IS LEGALLY A LIABILITY OF THE EMPLOYER UNDER
THE ""EMPLOYER TAKES THE WORKMAN AS HE FINDS HIM'"' "DOCTRINE,

THE CLAIMANT'S OBESITY, COMBINED WITH HER INJURY PRODUCED
DISABILITY, MAKES HER A LESS DESIRABLE PROSPECTIVE EMPLOYEE,
ASSUMING SHE REMAINS OBESE, SHE WILL PROBABLY HAVE CONTINUING

DIFFICULTY OBTAINING AND HOLDING EMPLOYMENT,

lN PATITUCCI1, CLAIMANT HAD AN UNDERLYING AND PREEXISTING
NEUROSIS WHICH WAS FIXED AND UNTREATABLE, HER PHYSICAL IMPAIRMENT
AND THE NEUROTIC REACTION TO IT, BEING PERMANENT, RENDERED HER
PERMANENTLY AND TOTALLY DISABLED, THE EMPLOYER WAS LIABLE FOR
ALL THE DISABILITY BECAUSE THE COMBINATION OF FACTORS RESULTED
IN A PERMANENT CONDITION,

HERE. WE ARE ALSO DEALING WITH A COMBINATION OF FACTORS =
PHYSICAL IMPAIRMENT, WHICH IS BEYOND THE ABILITY OF CLAIMANT TO
CHANGE, AND OBESITY,

We RECOGNIZE THAT FOR SOME PEOPLE, LOSING WEIGHT IS EXTREMELY
DIFFICULT, HOWEVER, IT IS WITHIN THE REALM OF THE POSSIBLE AND
THUS IS NOT A PERMANENT CONDITION, ADDITIONALLY, ORS 656,325
REQUIRES INJURED WORKMEN TO, IN EFFECT, ''MITIGATE THE DAMAGES"'
RESULTING FROM AN INDUSTRIAL INJURY,

CLAIMANT CANNOT VOLUNTARILY REMAIN OBESE AND DEMAND PERMANENT
DISABILITY COMPENSATION FOR THE ADVERSE ECONOMIC CONSEQUENCES
WHICH NATURALLY RESULT FROM THE OBESITY SIMPLY BECAUSE SHE HAS
SUFFERED A COMPENSABLE INJURY,

THE REFEREE CORRECTLY RULED IN AFFIRMING THE DETERMINATION
ORDER, THAT %! , , . A REALISTIC EVALUATION OF CLAIMANT'S ABILITY
TO WORK, BEING COMPOUNDED BY HER SEVERE OVERWEIGHT PROBLEM,

RE MAINS PURELY SPECULATIVE, ! '

HAVING REVIEWED THE RECORD DE NOVO, WE CONCUR WITH THE
OPINION OF THE REFEREE CONCERNING CLAIMANT'S DISABILITY AWARD,

ORDER

THE ORDER OF THE REFEREE, DATED DECEMBER 6, 1973 1S HEREBY
MODIFIED TO ALLOW CLAIMANT TEMPORARY TOTAL DISABILITY THROUGH
OCTOBER 1, 1973,

THE REFEREE'S ORDER IS HEREBY AFFIRMED IN ALL OTHER RESPECTS,
CLAIMANT' S ATTORNEY IS TO RECEIVE AS A FEE, 25 PERCENT OF THE
INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID AWARD,

WHICH, WHEN COMBINED WITH FEES RECEIVED UNDER THE REFEREE'S ORDER,
SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,
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WCB CASE NO, 73-1824 MAY 8, 1974

LARRY DAVIS, CLAIMANT

ADY AND BLAIR, CLAIMANT'S ATTYS,
RHOTEN, RHOTEN AND SPEERSTRA,
DEFENSE ATTYS, . :

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THIS CLAIMANT, A 35 YEAR OLD CANNERY WORKER, SUSTAINED A
COMPENSABLE INJURY ON OR ABOUT JANUARY 14, 1972, AND BY DETERMINATION
ORDER OF OCTOBER 2, 1972, WAS AWARDED 15 PERCENT UNSCHEDULED
NECK DISABILITY EQUAL TO 48 DEGREES, UPON HEARING, THE REFEREE
AWARDED CLAIMANT AN ADDITIONAL 48 DEGREES FOR A TOTAL UNSCHEDULED
AWARD OF 96 DEGREES, THE EMPLOYER REQUESTS BOARD REVIEW OF THIS
ORDER, CONTENDING THE MEDICAL REPORTS AND LAY TESTIMONY DO NOT
SUPPORT SUCH AN INCREASE,

CLAIMANT WAS HOSPITALIZED AND UNDERWENT A MYELOGRAM AND AN
ANTERIOR DISC REMOVAL AND FUSION, C5 -6 AND C6 —7 FOLLOWING WHICH
HIS CONDITION IMPROVED, HE HAS, HOWEVER, BEEN LEFT WITH SIGNIFICANT
PERMANENT DISABILITIES,

THE REFEREE'S AWARD, WHILE AMPLE, IS SUPPORTED BY THE
EVIDENCE AND THE BOARD CONCLUDES HIS ORDER SHOULD BE AFFIRMED IN
ITS ENTIRETY,

ORDER

THE ORDER OF THE REFEREE, DATED DECEMBER 3, 1973, IS
AFFIRMED,

CL.AIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE AMOU NT OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE
EMPLOYER FOR SERVICES CONNECTED WITH BOARD REVIEW,

WCB CASE NO, 73—1763 MAY 8, 1974

LEITHA A, ALMOND, CLAIMANT
FRANK W, MOWRY, CLAIMANT'S ATTY,
DEPT., OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH
AFFIRMED A DETERMINATION ORDER AWARDING CLAIMANT AN AWARD OF
32 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY,

WeE HAVE REVIEWED THE RECORD DE NOVO AND, HAVING DONE SO,

CONCLUDE THE REFEREE'S ORDER SHOULD BE ADOPTED AS THE ORDER OF THE
BOARD,
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ORDER

THE ORDER OF THE REFEREE, DATED NOVEMBER 29, 1973, IS
HEREBY AFFIRMED,

WCB CASE NO, 73—2658 MAY 8,.1974

CLARENCE BALLEW, CLAIMANT
SAHLSTROM, LOMBARD, STARR AND VINSON,
CLAIMANT'S ATTYS, )

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THIS MATTER INVOLVES THE EXTENT OF PERMANENT DISABILITY
RESULTING FROM A MYOCARDIAL INFARCTION WHICH THE WORKMAN
SUFFERED ON AUGUST 15, 1972, WHILE DELIVERING APPLIANCES FOR
RUBENSTEIN" S FURNITURE, THE REFEREE AFFIRMED THE DETERMINATION
ORDER WHICH GRANTED CLAIMANT A PERMANENT PARTIAL DISABILITY
AWARD OF 192 DEGREES OR 60 PERCENT OF THE MAXIMUM ALLOWABLE BY-
STATUTE,

CLAIMANT HAS REQUESTED BOARD REVIEW CONTENDING HE IS ENTITLED
TO PERMANENT TOTAL DISABILITY AS A MEMBER OF THE ODD-LOT CATEGORY
OF THE WORK FORCE,

FOR YEARS PRIOR TO THE INFARCTION, CLAIMANT SUFFERED FROM
ARTERIOSCLEROTIC HEART DISEASE AND EXPERIENCED EPISODES OF
AURICUILLAR FIBRILLATION, ADMITTEDLY, CLAIMANT IS NOT NOW ABLE TO -
RETURN TO EMPLOYMENT REQUIRING STRENUOUS EXERTION OR MANUAL
LABOR - HOWEVER, THE REFEREE FOUND HIM NOT COMPLETELY INCPACITATED
FROM REGULARLY PERFORMING ANY WORK, THE MAJOR PART OF THE
PROBLEM OF RE-EMPLOYMENT APPEARS TO BE THE LACK OF AVAILABLE
WORK RATHER THAN INABILITY TO DO THE WORK,

THE BOARD, ON REVIEW, CONCURS WITH THE FINDINGS OF THE
REFEREE THAT THE EVIDENCE DOES NOT PRIMA FACIE ESTABLISH
CLAIMANT IN THE ODD~LOT CATEGORY AND CONCLUDES HIS ORDER SHOULD
BE AFFIRMED IN ITS ENTIRETY, .

ORDER

THE ORDER OF THE REFEREE, DATED JANUARY 8, 1974, IS HEREBY
AFFIRMED, '
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WCB CASE NO, 72—3410 MAY 8, 1974

JUDY SKOGSETH, CLAIMANT

BAILEY, DOBLIE, CENICEROS AND BRUUN,

CLAIMANT-S ATTYS, . -~
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CL.AIMANT SEEKS BOARD REVIEW OF A HEARING OFFICER'S ORDER
WHICH AFFIRMED A DETERMINATION ORDER GRANTING A PERMANENT
PARTIAL DISABILITY AWARD OF 5 PERCENT (16 DEGREES) FOR UNSCHEDULED

DISABILITY,

CLAIMANT FELL DOWN SOME STAIRS ON JUNE 9, 1971, AND SUSTAINED
A COMPENSABLE INJURY TO THE COCCYX FOR WHICH SHE RECEIVED CONSERVA-
TIVE TREATMENT FROM DR, HOWARD L, CHERRY,

DR’. NATHAN SHLIM REPORTED MAY 17, 1972, THE CLAIM WAS READY
FOR CLOSURE AND THE DISABILITY EXTREMELY MINIMAL, CLAIMANT RELIED
ON DR, CHERRY'S STATEMENT THAT SHE WOULD NOT BE ABLE TO RETURN
TO HER SECRETARIAL POSITION, BUT CLAIMANT IS NOW GAINFULLY EMPLOYED
AT A TRAVEL AGENCY AND THAT PROGNOSIS HAS BEEN PROVEN INACCURATE,

THE BOARD, ON REVIEW, FINDS THAT CLAIMANT'S DISABILITY DOES
NOT EXCEED THE AWARD OF 5 PERCENT UNSCHEDULED DISABILITY MADE
PURSUANT TO ORS 656,268,

ORDER

THE ORDER OF THE HEARING OFFICER, DATED OCTOBER 3, 1973, 1S
HEREBY AFFIRMED,

SAIF CLAIM NO, K 738366 MAY 8, 1974

JOHN H, CROGHAN, CLAIMANT
CAREY AND GOODING, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

THIS CLAIM WAS FILED ON BEHALF OF THE WORKMAN AND ACCEPTED
BY THE THEN STATE INDUSTRIAL ACCIDENT COMMISSION FOR AN INJURY TO
HIS RIGHT HIP OCCURRING JANUARY 23, 1941 AND DESCRIBED AS A FRACTURE
OF THE RIGHT ACETABULUM, THE CLAIM WAS CLOSED WITH NO AWARD OF
PERMANENT PARTIAL DISABILITY, .

PuUrRSUANT TO ORS 656,278, THE CLAIM WAS REOPENED BY THE
BOARD' S OWN MOTION ORDER DATED FEBRUARY 4, 1972, FOR BENEFITS
TO BE PROVIDED TO THE WORKMAN THROUGH THE STATE ACCIDENT INSURANCE
FUND,

DEFINITIVE TREATMENT WAS DELAYED UNTIL MAY, 1973, BY THE
WORKMAN' S UNRELATED INTERVENING PHYSICAL PROBLEM, HOWEVER, ON
MAY 3, 1973, DR, HOWARD JOHNSON, AN ORTHOPEDIST IN BOISE, IDAHO,

SURGICALLY REPLACED THE WORKMAN'S RIGHT HIP JOINT WITH A PROSTHETIC
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DEVICE, FOLLOWING H1S CONVALESCENCE, THE WORKMAN RETURNED TO
PART~TIME SELF EMPLOYMENT IN HIS ""ONE MAN'" LOGGING AND SAWMILL
OPERATION ON SEPTEMBER 12, 1973, DR, JOHNSON'S REPORT OF AN

EXAMINATION ON MARCH 12, 1974 DESCRIBES SOME RESIDUALS, INDICATES
THE CLAIMANT'S CONDITION IS NOW MEDICALLY STATIONARY AND THE CLAIM

SHOULD BE CLOSED WITH A DISABILITY AWARD APPROPRIATE TO HIS CONDITION,

lT 1S THEREFORE ORDERED THAT CLAIMANT BE ALLOWED ADDITIONAL
COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM MAY 1, 1973
THROUGH SEPTEMBER 4, 1973 AND COMPENSATION FOR TEMPORARY PARTIAL
DISABILITY FROM SEPTEMBER 5, 1973 THROUGH MARCH 12, 1974,

lT 1S FURTHER ORDERED THAT CLAIMANT BE GRANTED A PERMANENT
PARTIAL DISABILITY AWARD OF 35,2 DEGREES WHICH IS EQUAL TO 40 PERCENT
OF THE MAXIMUM ALLOWABLE LOSS OF THE RIGHT LEG BY SEPARATION,

CLAIMANT' S ATTORNEY MAY RECOVER FROM THE COMPENSATION
AWARDED BY THIS ORDER, ANY UNPAID BALANCE OF THE FEE AWARDED BY
THE BOARD'S ORDER OF FEBRUARY 4, 1972,

NOTICE OF APPEAL

PURSUANT TO ORS 656,278 =

THE CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW OR APPEAL ON
THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION,

THE STATE ACCIDENT INSURANCE FUND MAY REQUEST A HEARING ON
THIS ORDER,

THIS ORDER IS FINAL UNLESS WITHIN 30 DAYS FROM -THE DATE HEREOF,
THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING
A HEARING, ’

WCB CASE NO, 67—1528 MAY 8, 1974

OWEN W, GAFFNEY, CLAIMANT

ON JANUARY 7, 1974 THE WORKMEN"' s COMPENSATION BOARD RECEIVED
A LETTER FROM DR, N, J, WILSON, AN ORTHOPEDIC SPECIALIST FROM
MEDFORD, OREGON, CONCERNING THE CLAIMANT, OWEN W, GAFFNEY,
AMONG OTHER THINGS CONTAINED IN HIS LETTER HE STATED -

'] woOUuLD BE OF THE OPINION THAT CONSIDERATION OF
SURGICAL TREATMENT AT THIS POINT TO RETURN THIS MAN
TO EMPLOYMENT WOULD PROBABLY BE MOST IMPRACTICAL.,
WOULD STATE VERY BLUNTLY THAT IT WOULD APPEAR THAT
THIS MAN HAS BEEN LOST IN THE BUREAUCRATIC SHUFFLE
AND HE PROBABLY WAS DESERVING OF MORE MEDICAL ATTEN~
TION THAN HE RECEIVED FOR HIS INDUSTRIAL INJURY, I ’
HAVE ALWAYS HAD THE GREATEST FAITH IN THE FAIRNESS OF
THE STATE ACCIDENT INSURANCE FUND IN LOOKING OUT FOR
INJURED WORKMEN, FOR WHOM IT EXISTS, | WOULD LIKE TO -
ENTER A PLEA THAT THIS MAN'S LOW BACK INJURY CLAIM BE
REVIEWED AND THAT HE AT LEAST BE GIVEN THE CONSIDERATION
OF INCREASED DISABILITY WITH TREATMENT PRIVILEGES, "'
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IN RESPONSE TO DR, WILSON'S REQUEST ON BEHALF OF THE
CLAIMANT, THE BOARD ISSUED AN ORDER ON FEBRUARY 7, 1974, REQUIRING
THE STATE ACCIDENT INSURANCE FUND TO ARRANGE FOR, AND UNDERWRITE
THE COST OF, A FULL EVALUATION OF THE CLAIMANT'S PRESENT CONDITION
BY THE STAFF OF ITS DISABILITY PREVENTION DIVISION IN PORTLAND,
OREGON, THAT TASK HAS NOW BEEN ACCOMPLISHED,

WHILE DR, WILSON BELIEVES THERE HAS BEEN A LONG HISTORY OF
WORSENING OF CLAIMANT'S LOW BACK CONDITION, THE PHYSICIANS OF THE
BACK EVALUATION COMMITTEE AT THE DISABILITY CENTER STRONGLY
HOLD A COATRARY OPINION, IN FACT, AFTER HAVING EXAMINED CLAIMANT
AND COMPARING THEIR FINDINGS WITH THE EARLIER MEDICAL FINDINGS
REGARDING THE CLAIMANT'S CONDITION, THEY COMMENTED -

LY THE EXAMINERS ARE TOTALLY AT A LOSS TO UNDER=
STAND THE REASON FOR REFERRING THIS 1963 INJURY,
WHICH ALREADY HAS BEEN REVIEWED FROM THE STANDPOINT
OF DISABILITY RATING AND INCREASED AND SHOWS OBVIOUSLY
NO CHANGES NOW FROM THE TIME OF PREVIOUS CONSIDERATION,
SPECIFICAILLY FROM THE STANDPOINT OF OBJECTIVE PHYSICAL
FINDINGS, WE FEEL THAT THIS WAS A WASTE OF THE TIME
OF THE BACK EVALUATION CLINIC, " BACK EVALUATION
COMMITTEE REPORT, DATED MARCH 28, 1974,

WEeE ISSUED THE ORDER OF FEBRUARY 7, 1974 IN RESPONSE TO
DR, WILSON'S REQUEST AND TO ASSURE OURSELVES THAT THE CLAIMANT
HAD NOT BEEN LOST IN THE ! YBUREAUCRATIC SHUFFLE'!, THE BOARD
HAS NOW CAREFULLY REVIEWED THE RECORDS OF MR, GAFFNEY'S FULL
AND FAIR EVALUATION BY THE STAFF OF THE CENTER AND, HAVING THE
BENEFIT OF ALL THE DISABILITY PREVENTION DIVISION FINDINGS, FINDS
ITSELF IN AGREEMENT WITH THE COMMENTS OF THE BACK EVALUATION

CLINIC,

THE BOARD CONCLUDES THAT THE CLAIMANT HAS RECEIVED ALL THE
BENEFITS TO WHICH HIS CONDITION ENTITLES HIM UNDER THE WORKMEN'S
COMPENSATION LAW,

ORDER

THE CLAIMANT™S REQUEST FOR FURTHER WORKMEN™S COMPENSATION
BENEFITS PURSUANT TO ORS 656,278 1S HEREBY DENIED,

PURSUANT TO ORS 656,278(3) NO APPEAL IS PROVIDED WHERE NO
MODIFICATION IS MADE UPON OWN MOTION CONSIDERATIONS,

WCB CASE NO, 73—1930 MAY 9, 1974

ELIE B. SINGLETARY, CLAIMANT
DON G, SWINK, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,
CL.AIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER
GRANTING HIM 50 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED

DISABILITY (160 DEGREES), CONTENDING HIS DISABILITY EXCEEDS THAT
AWARDED,
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CL.AIMANT 1S A57 YEAR OLD WORKMAN WHO SUFFERED MULTIPLE
INJURIES FRO‘VI A FALL WHILE WORKING AT THE AMERICAN LUMBER COMPANY
ON APRIL 24, 1872, THE PHYSICAL INJURIES EVENTUALLY HEALED
ALTHOUGH WITH SOME RESIDUAL LIMITATIONS, BUT HIS GREATEST DISABILITY
RESULTED FROM AN ADVERSE EMOTIONAL REACTION WHICH HAS PRODUCED A
MULTITUDE OF PSYCHOSOMATIC COMPLAINTS, IT WAS PRIMARILY THIS
EMOTIONAL REACTION THAT LED THE REFEREE TO INCREASE THE DETERMINATION
ORDER AWARD OF 80 DEGREES TO 160 DEGREES,

AS IN ALL CASES WE HAVE REVIEWED THIS RECORD DE NOVO AND
OUR REVIEW REVEALS TO US THAT THE CLAIMANT'S DISABILITY RESULTS
ESSENTIALLY FROM PSYCHOLOGICAL FACTORS, HE HAS NOT WORKED SINCE
APPROXIMATELY JANUARY 22, 1973 AND NOW REFUSES EVEN TO TRY WHICH
RENDERS THE EVALUATION OF EARNING CAPACITY LOSS MORE DIFFICULT,

WE CONCLUDE THE REFEREE HAS PROPERLY COMPENSATED CLAIMANT
FOR THE PERMANENT DISABLING EFFECTS OF THIS INJURY AND WE CONCLUDE
H1S ORDER SHOULD BE AFFIRMED IN ITS ENTIRETY, :

ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 21, 1973 IS
AFFIRMED,

WCB CASE NO, 73—1337 MAY 9, 1974

ROBERT L., WRIGHT, CLAIMANT
HAROLD ADAMS, CLAIMANT'S ATTY,
DEPT., OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReVvIEWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER
GRANTING HIM 60 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED
PERMANENT PARTIAL DISAB ILITY, CONTENDING HE IS PERMANENTLY AND
TOTALLY DISABLED,

CL.AIMANT' IS A 57 YEAR OLD MAN WHO SUFFERED AN INJURY TO HIS
LOW BACK ON FEBRUARY 10, 1968, WHILE WORKING AS A MECHANIC FOR
A FARM MACHINERY COMPANY IN MCMINNVILLE, OREGON, AS A RESULT
OF THE PERMANENT EFFECTS OF THE INJURY, CLAIMANT HAS BEEN PRE -~
CLUDED FROM RETURNING TO HIS FORMER WORK AS A HEAVY MECHANIC OR
TO OTHER HEAVY LABOR, WHILE HE POSSESSES THE NECESSARY EDUCATION,
TRAINING, WORK EXPERIENCE, AND PHYSICAL ABILITY TO BE SUCCESSFULLY
EMPLOYED IN LIGHTER FORMS OF ENDEAVOR IN THE MECHANICAL FIELD,
HE HAS NOT WORKED AT NOR SOUGHT GAINFUL EMPLOYMENT SINCE MID-1971,
HE CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED,

ON MAY 6, 1974, THE COURT OF APPEALS DECIDED THE CASE OF
BLACKFORD V, SAIF, _—___-: OR ADV SH—= OR APP _—=~ (MAY 6, 1974), IN
THAT CASE, THE COURT, IN DISCUSSING THE ISSUE OF MOTIVATION,
OBSERVED THAT WHERE A CLAIMANT CITES HIS PRESENT UNEMPLOYED
STATUS AS EVIDENCE THAT HE IS INCAPABLE OF OBTAINING GAINFUL AND
SUITABLE EMPLOYMENT THAT THE QUESTION OF HIS SINCERITY IN SEEKING
SUCH EMPLOYMENT IS HIGHLY RELEVANT, WE CONCLUDE CLAIMANT'S
FAILURE TO MAKE REASONABLE EFFORTS TO RETURN HIMSELF TO THE L ABOR
" MARKET CLEARLY REVEALS A LACK OF MOTIVATION,
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THE REFEREE LIMITED CLAIMANT™S AWARD TO PERMANENT PARTIAL
DISABILITY ON THE GROUND THAT CLAIMANT'S POOR MOTIVATION WAS THE
KEY TO HIS UNEMPLOYMENT, HAVING REVIEWED THE RECORD, WE CONCUR
WITH THE FINDINGS AND OBSERVATIONS OF THE REFEREE IN THIS REGARD
AND CONCI.UDE HIS ORDER SHOUL.D BE AFFIRMED,

ORDER

THE ORDER OF THE REFEREE, DATED NOVEMBER'ZG, 1973, IS
AFFIRMED,

WCB CASE NO, 73—1791 MAY 10, 1974

ELMER RIKALA, CLAIMANT

COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUE STS BOARD REVIEW OF A REFEREE™S ORDER WHICH
ALLOWED HIM 192 DEGREES FOR UNSCHEDULED DISABILITY (60 PERCENT
OF THE MAXIMUM) RATHER THAN AN AWARD OF PERMANENT TOTAL DIS-
ABILITY WHICH HE SEEKS,

The REFEREE, HAVING A FULL RECORD OF THE CLAIMANT"™S INJURY,
TREATMENT,~AND RESPONSE THERETO HAS CONCLUDED CLAIMANT'S ESSENTIAL
——""PROBLEM IS A LACK OF MOTIVATION,

HAVING REVIEWED THE RECORD DE NOVO, WE TOO ARE CONVINCED
CLAIMANT'S POOR MOTIVATION IS THE KEY TO HIS CONTINUING UNEMPLOY—
MENT, CLAIMANT HAS A POSITIVE DUTY TO AT LEAST ATTEMPT A RETURN
TO THE LABOR MARKET WHENEVER THERE [S A REASONABLEE CHANCE OF
SUCCESS, HAVING FAILED IN THAT REGARD, WE CONCLUDE CLAIMANT IS
NOT ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY, THE
AWARD GRANTED BY THE REFEREE IS ADEQUATE AND SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE REFEREE, DATED JANUARY 21, 1974, IS
AFFIRMED,

WCB CASE NO, 73-1475 ‘MAY 10, 1974

GENE PAYNE, CLAIMANT

GALBREATH AND POPE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SILLOAN,

CL.AIMANT REQUE STS BOARD REVIEW OF A REFEREE'S ORDER
GRANTING HIM AN ADDITIONAL. 48 DEGREES, MAKING A TOTAL OF 204 DEGREES
FOR UNSCHEDULED DISABILITY AND AFFIRMING A PRIOR AWARD OF 100 DEGREES
FOR PERMANENT DISABILITY OF THE LEFT LEG, CONTENDING THAT HE IS
PERMANENTLY AND TOTALLY DISABLED,
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THE BOARD HAS REVIEWED THE RECORD DE NOVO AND HAVING DONE
SO, CONCURS WITH THE FINDINGS AND CONCLUSIONS OF THE REFEREE AND
CONCLUDES THAT HIS ORDER SHOULD BE AFFIRMED IN ITS ENTIRETY,

ORDER

THE ORDER OF THE REFEREE, DATED DECEMBER 18, 1973, IS
HEREBY AFFIRMED,

WCB CASE NO, 73—1035 MAY 10, 1974

JO LOCKE, CLAIMANT

GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN, t
Cl_AIMANT REQUE STS BOARD REVIEW OF A REFEREE'S ORDER
APPROVING THE DENIAL OF HER CLAIM FOR COMPENSATION, '

THE FUND'S DENIAL OF CLAIMANT' S CLAIM WAS BASED ON ITS
OPINION THAT THERE WAS INSUFFICIENT EVIDENCE CLAIMANT HAD SUSTAINED
AN ACCIDENTAL INJURY AS SHE ALLEGED,

THE FUND ARGUES THAT ""CLAIMANT'S STORY STRAINS CREDULITY,. "'

WE DISAGREE, THE REFEREE MADE NO MENTION OF CLAIMANT'S CREDIBILITY,
.HAD HER CREDIBILITY BEEN DETERMINATIVE OF THE CASE HE UNDOUBTEDLY
WOULD HAVE COMMENTED ON IT, THE OPINION OF THE REFEREE IS, IN

FACT, UNCLEAR AS TO THE RATIONALE OF HIS AFFIRMANCE, THE EVIDENCE
PRESENTED BY THE FUND DOES NOT PERSUADE US THAT CLAIMANT'S
TESTIMONY IS UNWORTHY OF BELIEF, THE REFEREE PROPERLY ORDERED
PAYMENT OF TIME LOSS COMPENSATION FOR THE PERIOD PRECEDING

THE DENIAL, HE ERRED IN NOT FINDING THE CLAIM COMPENSABLE AND TO THAT
EXTENT HIS ORDER SHOULD BE REVERSED,

IN OUR OPINION THE LAW DOES NOT REQUIRE PAYMENT OF MEDICAL
EXPENSES PENDING ACCEPTANCE OR DENIAL OF A CLAIM AND NO PENALTIES
OR ATTORNEY FEES HAVE ACCRUED ON THAT ACCOUNT,

S]NCE THE CLAIMANT HAS NOW SUCCEEDED IN ESTABLISHING THAT
HER CLAIM WAS ERRONEOUSLY DENIED, SHE IS ENTITLED TO HAVE HER
ATTORNEY'S FEES PAID BY THE FUND,

TH‘E SIX HUNDRED DOLL.ARS FEE AWARDED BY THE REFEREE
ADEQUATELY COMPENSATED CLAIMANT'S ATTORNEYS FOR THEIR SERVICES
AT HEARING, THEY ARE ALSO ENTITLED TO TWO HUNDRED FIFTY DOLLARS
FOR THEIR SERVICES ON BOARD REVIEW,

ORDER

THE ORDER OF THE REFEREE APPROVING THE DENIAL OF CLAIMANT'S
CLAIM IS REVERSED,

CLAIMANT' S CLAIM IS HEREBY REMANDED TO THE STATE ACCIDENT

INSURANCE FUND FOR ACCEPTANCE AND PAYMENT OF COMPENSATION UNTIL
TERMINATION IS AUTHORIZED PURSUANT TO ORS 656,268,
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THE STATE ACCIDENT INSURANCE FUND IS HEREBY FURTHER ORDERED
TO REIMBURSE CLAIMANT FOR ANY MEDICAL EXPENSES RELATED TO THE

INJURY WHICH SHE HAS PERSONALLY PAID,

THE STATE ACCIDENT INSURANCE FUND IS HEREBY FINALLY ORDERED
TO PAY CLAIMANT'S ATTORNEYS A FEE OF TWO HUNDRED FIFTY DOLLARS
FOR SERVICES ON THIS REVIEW, '

WCB CASE NO, 73—2115 MAY 10, 1974

EUGENE MILLER, CLAIMANT
BEMIS, BREATHOUWER AND JOSEPH,
CLAIMANTY.S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A REFEREE'S ORDER ALLLOWING CLAIMANT'S CLAIM FOR OCCUPATIONAL
DISEASE BENEFITS,

THE REFEREE CONCLUDED CLAIMANT' S WORK AS A FIREMAN WAS
FRAUGHT WITH TENSION, DR, ROY A, PAYNE CONCLUDED THIS TENSION
MATERIALLY CONTRIBUTED TO HIS HIGH BLOOD PRESSURE,

HAviING REVIEWED THE RECORD DE NOVO, WE ARE PERSUADED THAT
CLAIMANT' S JOB=RELATED TENSION WAS ACTUALLY SO MINIMAL THAT IT
CANNOT PROVIDE THE NECESSARY LEGAL FOUNDATION FOR A CONCLUSION
OF COMPENSABILITY, CODAY V, WILLAMETTE TUG AND BARGE CO, ,

250 OR 39 (1968),

WE CONCLUDE THE REFEREE'S ORDER SHOULD BE REVERSED,

ORDER
THE ORDER OF THE REFEREE, DATED DECEMBER 4, 1973, IS
REVERSED,
WCB CASE NO, 73—369 MAY 10, 1974

ARTHUR G, STEPHENS, CLLAIMANT

GEORGE A, HASLETT, JR,, CLAIMANT®>S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,
CLAIMANT REQUESTS REVIEW OF A REFEREE'S ORDER AFFIRMING

THE DENIAL OF HIS CLAIM FOR BENEFITS ARISING OUT OF A HEART
ATTACK, )
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THE STATE ACCIDENT INSURANCE FUND AL SO REQUESTS REVIEW,
CONTESTING THAT PORTION OF THE REFEREE'S ORDER REQUIRING THE

FUND TO MAKE CERTAIN TEMPORARY TOTAL DISABILITY PAYMENTS AND
ASSESSING A PENALTY AND AN ATTORNEY'S FEE,

WE HAVE REVIEWED THE RECORD DE NOVO AND CONSIDERED THE
POINTS RAISED BY THE BRIEFS SUBMITTED ON REVIEW, HAVING DONE SO,
WE CONCLUDE THE REFEREE' S ORDER IS CORRECT IN ALL RESPECTS AND
SHOULD BE AFFIRMED IN ITS ENTIRETY,

ORDER

THE ORDER OF THE REFEREE, DATED NOVEMBER 5, 1973, 1S
AFFIRMED,

WCB CASE NO, 71-2898 MAY 10, 1974

GEORGE GLENN, CLAIMANT

BABCOCK AND ACKERMAN, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON, MOORE, AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A REFEREE' S ORDER GRANTING CLAIMANT AN AWARD OF PERMANENT TOTAL
DISABILITY, : :

THE FUND ARGUES ON REVIEW THAT CLAIMANT' S INJURY PRODUCED
PERMANENT DISABILITY ONLY IN THE LEFT LEG, DR, CARR'S REPORTS
ESTABLISH THAT CLAIMANT DOES HAVE A SIGNIFICANT AMOUNT OF
PERMANENT DISABILITY IN HIS LEFT SHOULDER,

CONSIDERING THE TOTALITY OF THE MEDICAL. EVIDENCE, CLAIMANT'S
CIRCUMSTANCES AND THE RULING OF MANSFIELD Vv, CAPLENER BROS,, 10
OR APP 545, (1972) CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED,

THE ORDER OF THE REFEREE SHOULD BE AFFIRMED IN ITS ENTIRETY,

ORDER

THE ORDER OF THE REFEREE, DATED FEBRUARY 13, 1974, 1S
AFFIRMED,

CLAIMANT' S ATTORNEY IS HEREBY GRANTED AN ATTORNEY'S FEE OF

TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE
FUND FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 73—2424 ‘MAY 10, 1974

WALTER L, BROWN, CLAIMANT

POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
MIZE, KRIESIEN, FEWLESS, CHENEY AND KELLEY,
DEFENSE ATTYS,

REQUEST FOR, REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS REVIEW RELATES TO THE CLAIM OF A WORKMAN WHO SUFFERED
A COMPENSABLE INJURY TO HIS LOW BACK ON SEPTEMBER 18, 1967, HE
PRINCIPALLY WORKED AS A ROOFER, ALTHOUGH HE HAS PURSUED A NUMBER
OF OTHER OCCUPATIONS DURING HIS WORKING LIFE, THE PERMANE NT
EFFECTS OF THE INJURY HAVE PRECLUDED HIS EMPLOYMENT IN SEVERAL
SKILI. AREAS AND MATERIALLY INTERFERED WITH HIS ABILITY TO PURSUE
THE ROOFING OCCUPATION,

As A CONSEQUENCE, HE HAS BEEN AWARDED, BY VIRTUE OF PRIOR
ORDERS ISSUED IN THE CASE,;, A TOTAL OF 240 DEGREES FOR UNSCHEDULED
PERMANENT DISABILITY, THE MOST RECENT ORDER WAS A THIRD
DETERMINATION ORDER MAILED. JULY 19, 1973, WHICH ALLOWED THE
CLAIMANT ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSATION
ASSOCIATED WITH THE SURGICAL EXCISION OF BILATERAL MORTON'S NEUROMAS
BUT AWARDED HIM NO FURTHER PERMANENT PARTIAL DISABILITY, ’

THE REFEREE CONCLUDED THAT THE CLAIMANT'S LATEST PHYSICAL
DIFFICULTIES HAD NOT INCREASED CLAIMANT.S PERMANENT DISABILITY
BEYOND THE AWARD ALREADY GRANTED, HAVING REVIEWED THE RECORD DE
NOVO, WE CONCUR IN THE REFEREE'S ASSESSMENT, IT wOULD BE
DIFFICULT TO CONCLUDE THAT THE CLAIMANT, WHO IS NOW WORKING 25 TO
30 HOURS A WEEK ON A PIECE~WORK BASIS AS A ROOFER AND EARNING WHAT
HE CHARACTERIZES AS A ' FAIRLY DECENT LIVING, -7 HAS LESS THAN 25
PERCENT OF HIS EARNING CAPACITY REMAINING, -TRANSCRIPT PAGE 8,
LINE 16 -

WE CONCLUDE THE ORDER OF THE REFEREE AFFIRMING THE THIRD
DETERMINATION ORDER SHOULD BE AFFIRMED, CLAIMANT DOES HAVE
..AGGRAVATIONY! RIGHTS IF HE SUFFERS A FURTHER WORSENING OF HIS
CONDITION IN THE FUTURE, IF A WORSENING OCCURS BEYOND THE PERIOD
PROVIDED FOR AGGRAVATION CLAIMS AS A MATTER OF RIGHT, HE MAY
PURSUE THE REMEDIES PROVIDED IN ORS 656,278,

ORDER

THE ORDER OF THE REFEREE, DATED JANUARY 7, 1974, IS
AFFIRMED,
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WCB CASE NO, 73—359 MAY 13, 1974

DAVID GORDON, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS REVIEW OF A REFEREE'S ORDER CONTENDING
HE IS ENTITLED TO PERMANENT TOTAL DISABILITY BENEFITS OR VOCATIONAL
REHABILITATION ASSISTANCE,

CLAIMANT, A 49 YEAR OLD SIGN PAINTER, SUFFERED A COMPENSABLE
INJURY ON FEBRUARY 28, 1970, WHEN HE FELL FROM A SIGN, AT THE
HEARING, CLAIMANT TESTIFIED THAT HE SUFFERS CONSIDERABLE PAIN AND
DISCOMFORT IN HIS BACK AND LEG WHICH INCREASES WITH ACTIVITY,
EXTENDED DRIVING BOTHERS HIM AND THAT COLD WEATHER ANTAGONIZES
HIS SYMPTOMS, CLAIMANT HAS HAD SOME ALCOHOL PROBLEMS IN THE
PAST AND SEEMED TO EXAGGERATE SOMEWHAT, ALTHOUGH MEDICAL
REPORTS DO SUBSTANTIATE HIS COMPLAINTS,

HAVING REVIEWED THE RECORD DE NOVO, THE BOARD CONCURS WITH
THE FINDINGS OF THE REFEREE AND CONCLUDES THAT CLAIMANT IS NOT,
IN FACT, PERMANENTLY AND TOTALLY DISABLED FROM HIS INJURY OF
FEBRUARY 28, 1970,

THE RECORD REFLECTS THAT THE CLAIMANT'S MOTIVATION, AGE
AND REMAINING PHYSICAL RESOURCES ARE SUCH THAT HE 1S PROBABLY
CAPABLE OF RETURNING TO SUITABLE EMPLOYMENT, THE BOARD IS OF
THE OPINION THAT THIS MATTER SHOULD BE REFERRED TO THE DISABILITY
PREVENTION DIVISION FOR ACTIVE VOCATIONAL HELP, IN ALL OTHER
RESPECTS, THE ORDER OF THE REFEREE SHOULD BE AFFIRMED, '

ORDER
IT 1S ACCORDINGLY ORDERED THAT THE ORDER OF THE REFEREE,
DATED OCTOBER 19, 1973, AWARDING CLAIMANT 50 PERCENT PERMANENT

PARTIAL DISABILITY 1S AFFIRMED,

lT IS FURTHER ORDERED THAT THE BOARD'S DISABILITY PREVENTION
DIVISION EXTEND TO CLAIMANT SUCH CONSULTATIVE OR OTHER SERVICES
AS MAY BE FOUND SUITABLE BY THE CENTER TO ASSIST CLAIMANTS RETURN
TO SUITABLE EMPLOYMENT,

WCB CASE NO, 73—1867 MAY 13, 1974

JACK PETIT, CLAIMANT

JOHN SVOBODA, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS REVIEW OF A REFEREE'S ORDER CONTENDING
THAT HIS PERMANENT DISABILITY EXCEEDS THAT AWARDED,
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CLAIMANT, A THEN 23 YEAR OLD CHOKER=SETTER, SUFFERED A
COMPENSABLE INJURY FEBRUARY 15, 1971, WHICH RESULTED IN A
FRACTURED RIGHT FEMUR, PELVIC AND INTERNAL INJURIES, CONSIDERING
THE SEVERITY OF THE INJURIES HE SUSTAINED, CLAIMANT'S RECOVERY WAS
REMARKABL.E,

ALTHOUGH HE CANNOT RETURN TO HIS FORMER OCCUPATION IN
LOGGING, HIS EARNINGS IN A MILL WHERE HE 1S NOW EMPLOYED ARE FAIRLY
COMPARABLE TO THOSE WHICH HE PREVIOUSLY EARNED, THERE ARE
VARIOUS SKILLED JOBS IN ANY MILL THAT HE CAN PERFORM WITH EASE,

THE FAVORABLE FACTORS OF AGE AND INTELLIGENCE WILL ALLOW
THE CLAIMANT TO MAINTAIN HIS PRESENT EARNING LEVEL WHICH IS, IN
FACT, SLIGHTLY HIGHER THAN AT THE TIME OF INJURY,

ALTHOUGH FUTURE PHYSICAL PROBLEMS MAY POSSIBLY OCCUR AS A
RESULT OF HIS ACCIDENT, THE EVALUATION MUST NOW BE MADE IN
ACCORDANCE WITH HIS PRESENT CONDITION, SHOULD AN AGGRAVATION
OCCUR, CLAIMANT MAY SEEK ADDITIONAL MEDICAIL CARE AND FURTHER
DISABILITY COMF’ENSATION, PURSUANT TO ORS 656,273 OR ORS 656,278
IF WARRANTED, IN THE MEANTIME, THE BOARD CONCURS WITH THE
FINDINGS OF THE REFEREE AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE REFEREE, DATED OCTOBER 31, 1973, IS HEREBY
AFFIRMED, :

WCB CASE NO, 73—1432 MAY 15, 1974

KAYE SCHALLER, CLAIMANT
MCGEORGE, MCLEOD AND YORK,
CLAIMANTYS ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAlMANT REQUESTS REVIEW OF A REFEREE'S ORDER WHICH
AFFIRMED THE DETERMINATION ORDER OF APRIL 10, 1973, AWARDING
CLAIMANT AN ADDITIONAL 32 DEGREES UNSCHEDULED LLOW BACK DISABILITY,

CLAIMANT, A 34 YEAR OLD PRESS TENDER, RECEIVED A COMPENSABLE
INJURY ON JANUARY 27, 1970, RESULTING IN A LOW BACK INJURY, AFTER
A SERIES OF MEDICAL EXAMINATIONS AND A SPINAL FUSION AT L4 ~S1 .
DR, KIMBERLEY SUBMITTED A REPORT STATING THAT CLAIMANT HAD FULLY
RECOVERED FROM HER INDUSTRIAL ACCIDENT,

BY VARIOUS DETERMINATION ORDERS, CLAIMANT HAS BEEN AWARDED
20 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY,
THE REFEREE CONCLUDED THAT THIS AWARD IS ADEQUATE AS NO POTENTIAL
LOSS OF EARNING CAPACITY CAN BE DETERMINED AT THIS TIME,

CL.AIMANT TERMINATED HER EMPLOYMENT FOR REASONS OTHER THAN

HER INDUSTRIAL INJURY AND THEREFORE COULD POSSIBLY BE WORKING IF
SHE SO DESIRED, )
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BASED ON THE FAILURE OF SUITABLE PROOF OF EARNING CAPACITY
LOSS, THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS OF
THE REFEREE THAT CLAIMANT'S DISABILITY DOES NOT EXCEED THAT
AWARDED AND ADOPTS HIS ORDER AS ITS OWN,

ORDER

THE ORDER OF THE REFEREE, DATED JANUARY 24, 1974, 1S HEREBY
AFFIRMED, :

WCB CASE NO, 72—1353 MAY 15, 1974

LEONARD D, SILLS, CLAIMANT

RICHARD H, RENN, CLAIMANT'S ATTY,

ON MARCH 25,1974, ATTORNEY, RICHARD L, RENN REQUESTED THE
WORKMEN' S COMPENSATION BOARD'S APPROVAL OF AN ATTORNEY'S FEE
OF NINETY SEVEN DOLLARS AND TWENTY CENTS FOR HIS SERVICES IN
ATTEMPTING TO PERFECT AN APPEAL OF A BOARD ORDER ON REVIEW TO
THE LINN COUNTY CIRCUIT COURT,

MR. RENN DID NOT UNDERTAKE REPRESENTATION OF CLAIMANT ON
A CONTINGENT FEE BASIS, CLAIMANT PAID MR, RENN FORTY DOLLARS ON
SEPTEMBER 12, 1973 AND ANOTHER EIGHTY DOLLARS ON OCTOBER S, 1973,
FOR FEES AND EXPENSES, OUT OF POCKET EXPENSES TOTALED TWENTY
TWO DOLLARS AND EIGHTY CENTS, LEAVING A BALANCE OF NINETY SEVEN
DOLLARS AND TWENTY CENTS TO APPLY TO PAYMENT FOR MR, RENN'S
PROFESSIONAL SERVICES, ’ ’

THE BOARD HAS REVIEWED THE CIRCUMSTANCES SURROUNDING
MR, RENN'S EMPLOYMENT AND HAS BEEN ADVISED THROUGH ITS COUNSEL,
NORMAN F, KELLEY, THAT CLAIMANT HAS WITHDRAWN A PREVIOUS
OBJECTION TO APPROVAL OF MR, RENN'S FEE,

WE CONCLUDE THAT A FEE OF NINETY SEVEN DOLLARS AND TWENTY
CENTS FOR THE SERVICES PERFORMED BY MR, RENN IS, UNDER THE FACTS,
REASONABLE, .

PURSUANT TO ORS 656,388, ATTORNEY, RICHARD L, RENN™S CLAIM
FOR LEGAL SERVICES IN THE AMOUNT OF NINETY SEVEN DOLLARS AND
TWENTY CENTS, IS HEREBY APPROVED,

WCB CASE NO, 73-558 MAY 15, 1974

ANN ELMORE, CLAIMANT

MCNUTT, GANT, ORMSBEE AND GARDNER,
CLAIMANT'S ATTYS, -

KEITH SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

ReviEWED BY COMMISSIONERS WILSON AND MOORE,
THE EMPLOYER REQUESTS REVIEW OF A HEARING OF FICER'S ORDER
WHICH REMANDED THE CLAIM TO THE EMPLOYER FOR PAYMENT OF COMPENSA-~

TION BENEFITS FOR DISABILITY RESULTING FROM A BLOW TO THE HAND ON
JuLy 30, 1972,
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CL.AIMANT, A 32 YEA/R»OLD DESK CLLERK, SUSTAINED A COMPENSABLE
INJURY ON AUGUST 22, 197 ‘II.,‘ ‘WHEN SHE STRUCK HER HAND ON A STAIRWAY
POST, RESULTING IN THE FBACTURE OF A BONE IN HER HAND,

In JuLY, 1972, CLAIMANT REINJURED HER HAND WHILE ENGAGED IN
AN ALTERCATION WITH HER HUSBAND AT THEIR HOME,

IT IS THE EMPLOYER" S CONTENTION THAT THE HEARING OFFICER HAD
NO BASIS ON.WHICH TO MAKE HIS CONCLUSION REGARDING CAUSAL RELATION=
SHIP, THE BOARD, HOWEVER, IS PERSUADED BY DR, SMITH'S REPORT
WHICH STATES THAT "', . . THE FRACTURE PROBABLY WOULD NOT HAVE
OCCURRED HAD SHE NOT HAD THE ORIGINAL INJURY AND SUBSEQUENT
OSTEOTOMY o o « | ' :

THE BOARD CONCLUDES THAT THE HEARING OFFICER HAS MADE A
COMPETENT AND THOROUGH ANALYSIS OF THE MATTER AND THE BOARD
CONCURS WITH HIS FINDING THAT THE RECORD DOES SUPPORT A FINDING
OF AGGRAVATION IN THAT THE DISABILITY RESULTING FROM THE SECOND
INJURY WAS A CONSEQUENTIAL RESULT OF CLAIMANT'S ORIGINAL INDUSTRIAL’
INJURY, HIS ORDER SHOULD BE AFFIRMED,

ORDER

THE ORDER OF THE HEARING OFFICER, DATED AUGUST 17, 1973, IS
AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TwO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, -
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 73—-913 MAY 15, 1974

JACK RUTHERFORD, CLAIMANT

.C, RODNEY KIRKPATRICK, CLAIMANTY.S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLA!MANT REQUE STS BOARD REVIEW OF A REFEREE'S ORDER
CONTENDING THAT HIS DISABILITY EXCEEDS THAT AWARDED AND THAT HE
IS, IN FACT, PERMANENTLY AND TOTALLY DISABLED,

CLAIMANT, A 44 YEAR OLD BARTENDER, SUSTAINED A LOW BACK
INJURY ON AUGUST 10, 1968, RESULTING IN A LAMINECTOMY, HE HAS
SUFFERED NUMEROUS BACK PROBLEMS DATING BACK TO 1959 AND HAS
WORKED PRIMARILY ON SHORT DURATION JOBS LASTING NO MORE THAN A
FEW MONTHS AT A TIME, SEVERAL OF THESE JOBS ENDED IN HIS BEING
TERMINATED AND OTHERS HE VOLUNTARILY QUIT,

TH'E BOARD, ON DE NOVO REVIEW, FINDS NO JUSTIFICATION IN THE
RECORD TO INDICATE THAT CLAIMANTYLS DISABILITY IS TOTAL, IT IS
CONCEDED THAT HE COULD FUNCTION AT JOBS WHICH ARE NOT TOO STRENUOUS,
HIS LACK OF MOTIVATION TO RETURN TO THE WORK FORCE RATHER THAN
ANY PHYSICAL DISABILITIES RESULTING FROM HIS INDUSTRIAL ACCIDENT IS
THE KEY TO CLAIMANT! S CONTINUING UNEMPLOYMENT, CLAIMANT SIMPLY
DOES NOT HAVE THE INCENTIVE TO SEEK SUITABLE AND GAINFUL EMPLOYMENT,
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IT APPEARS TO THE BOARD THAT CLAIMANT'S DISABILITY HAS BEEN
CORRECTLY EVALUATED, THE BOARD CONCLUDES FROM ITS REVIEW OF THE

RECORD THAT THE AWARD ESTABLISHED BY THE SECOND DETERMINATION
ORDER AND AFFIRMED BY THE REFEREE 1S ADEQUATE,

ORDER

~FHE ORDER OF THE REFEREE, DATED DECEMBER 6, 1973, 1S AFFIRMED,
SAIF CLAIM NO, NA 689320 MAY 15, 1974

JERRY L. ROBERTSON, CLAIMANT

CAREY AND GOODING, CLAIMANT'S ATTYS,

PURSUANT TO ORS 656,278, THE WORKMEN'S COMPENSATION BOARD
ISSUED AN ORDER ON"TJANUARY 2, 1973, REOPENING CLAIMANT! S CLAIM
FOR ADDITIONAL TREATMENT AND COMPENSATION RELATIVE TO HIS
SEPTEMBER 19, 1958, INJURY,

THE NECESSARY TREATMENT, CONSISTING OF A LAMINECTOMY AND
SPINAL FUSION, HAS NOW BEEN CARRIED OUT, CLAIMANT'S CONVALESCENCE
HAS BEEN COMPLETED AND THE BOARD HAS NOW REEVALUATED THIS CLAIM,

BeiNnG NOW FULLY ADVISED, THE WORKMEN'S COMPENSATION BOARD
HEREBY ORDERS THE STATE ACCIDENT INSURANCE FUND TO PAY CLAIMANT
TEMPORARY TOTAL DISABILITY FOR THE PERIOD OF MAY 15, 1972, TO
MAY 13, 1973, INCLUSIVE, ADDITIONAL TEMPORARY TOTAL DISABILITY FOR
THE PERIOD SEPTEMBER 23, 1973, TO SEPTEMBER 27, 1973, INCLUSIVE,
AND TEMPORARY PARTIAL DISABILITY FROM SEPTEMBER 28, 1973, TO
FEBRUARY 15, 1974, INCLUSIVE,

IN ADDITION, THE FUND IS HEREBY ORDERED TO PAY CLAIMANT
ADDITIONAL PERMANENT PARTIAL DISABILITY COMPENSATION EQUAL TO
30 PERCENT LOSS USE OF AN ARM FOR CLAIMANT' S ADDITIONAL UNSCHEDULED
DISABILITY, )

NOTICE OF APPEAL

PURSUANT TO ORS 656,278 =

THE CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW OR APPEAL ON
THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION,

THE STATE ACCIDENT INSURANCE FUND MAY REQUEST A HEARING ON
THIS ORDER, .

THIS ORDER IS FINAL UNLESS WITHIN 30 DAYS FROM THE DATE HEREOF

THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING
A HEARING, .
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SAIF CLAIM NO, C 487 MAY 15, 1974

JAMES H, PLANCK,  CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS, :

: THlS CLAIMANT SUFFERED AN INJURY TO HIS SPINE ON JANUARY 1,
1966, WHILE EMPLOYED AT TELEDYNE WAH CHANG CORPORATION IN
ALBANY, OREGON, HE WAS GRANTED COMPENSATION EQUAL TO.15 PERCENT
LOSS OF AN ARM FOR UNSCHEDULED DISABILITY ON MAY 20, 1966, HIS
AGGRAVATION RIGHTS EXPIRED IN 1971, ’ A

ON NOVEMBER 6, 1973, CLAIMANT PETITIONED THE BOARD TO
EXERCISE ITS CONTINUING JURISDICTION UNDER ORS 656,278 OVER HIS
CLAIM ON THE GROUNDS THAT HE HAD SUFFERED A WORSENING OF THE
ORIGINAL INJURY WHICH REQUIRED HOSPITALIZATION AND SPINAL SURGERY,
CLAIMANT HAS COMPLETED HIS CONVALESCENCE AND SEEKS COMPENSATION
FOR THE MEDICAL EXPENSES, TIME LOSS, AND PERMANENT DISABILITY
INVOLVED,

THE BOARD HAS REVIEWED. THE MATTER AND CONCLUDES AND
HEREBY ORDERS ON ITS OWN MOTION, THAT CLAIMANT RECEIVE REIMBURSEMENT
OF HIS MEDICAL EXPENSES ASSOCIATED WITH THE INJURY = THAT HE RECEIVE
TEMPORARY TOTAL DISABILITY COMPENSATION FOR THE PERIOD OCTOBER
20, 1972, TO JULY 15, 1973, INCLUSIVE AND FOR THE PERIOD OF FEBRUARY
25, 1974, TO APRIL 8, 1974, INCLUSIVE, AND THAT HE RECEIVE AN
ADDITIONAL 15 PERCENT LOSS OF AN ARM FOR UNSCHEDULED DISABILITY
(28,8), MAKING A TOTAL OF 30 PERCENT OF THE MAXIMUM ALLOWABLE
FOR UNSCHEDULED DISABILITY AS A RESULT OF HIS INJURY OF JANUARY
1, 1966, : :

CLAIMANT" S ATTORNEY '1S HEREBY AWARDED 25 PERCENT OF THE
COMPENSATION GRANTED HEREBY, TO A MAXIMUM OF TWO HUNDRED FIFTY
DOLLARS, AS A REASONABLE ATTORNEY'S FEE, '

WCB CASE NO, 73-3110 MAY 15, 1974

DOUGL.AS CALLDER, CLAIMANT
JACKSON AND JOHNSON, CLAIMANT'S ATTYS,
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS,

On APRIL 23, 1973, THE E.MPLOYER MOVED FOR AN ORDER REMANDING
THE ABOVE ENTITLED MATTER TO THE REFEREE FOR RECEIPT OF ADDITIONAL
EVIDENCE,

WRITTEN ARGUMENT HAS BEEN RECEIVED AND CONSIDERED, AND THE
BOARD, BEING NOW FULLY ADVISED, FINDS THE MOTION WELL TAKEN,

lT IS, THEREFORE, ACCORDINGLY ORDERED THAT THE MATTER BE,
AND IT IS HEREBY, REMANDED TO THE REFEREE FOR RECEIPT AND CONSIDERA~
TION OF EXHIBIT ""A"" TO THE MOTION AND ISSUANCE OF SUCH ORDER ‘AS i
THE REFEREE, UPON FURTHER CONSIDERATION, DEEMS APPROPRIATE,

THE REQUEST FOR REVIEW 1S HEREBY DISMISSED,
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WCB CASE NO, 73—2936 MAY 16, 1974

HOWARD SMITH, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW OF A
REFEREE'S ORDER WHICH FOUND CLAIMANT PERMANENTLY AND TOTALLY
DISABLED,

ON NOVEMBER 16, 1971, CLAIMANT SUFFERED A COMPENSABLE
INJURY TO HIS SHOULDER AND AGGRAVATED DEGENERATIVE CHANGES IN HIS
BACK, IN HIS PRESENT CONDITION, THERE 1S LITTLE HOPE THAT HE CAN
RETURN TO THE BUCKING AND FALLING OF TIMBER, WHICH WAS THE ONLY
TYPE OF EMPLOYMENT THIS MAN HAD EVER HAD,

CLAIMANT'S AGE, EDUCATION, MENTAL CAPACITY, AND ADAPTABILITY
RENDER THE LIKELIHOOD OF RETURNING TO ANY OTHER OCCUPATION PRACTICALLY
Nit., THE DIVISION OF VOCATIONAL REHABILITATION DID VERY LITTLE TO
ENCOURAGE CLAIMANT TO MAKE ANY EFFORT TO BE TRAINED TO PERFORM
IN SOME OTHER AREA OF EMPLOYMENT, THE CLLAIMANT, BECAUSE OF HIS
LIMITED MENTAL RESOURCES AND LIMITED PHYSICAL CAPABILITIES, HAS
RESIGNED HIMSELF TO BELIEVING HIS IMPAIRMENT 1S TOTALLY DISABLING,

ON DE NOVO REVIEW, THE BOARD FINDS THAT THE AWARD OF THE
REFEREE CORRECTLY TAKES INTO ACCOUNT THE REAL DISABLING EFFECT
OF THIS INJURY, CLAIMANT'S PRESENT IMPAIRMENT, WHEN COUPLED WITH
HIS REMAINING PHYSICAL AND INTELLECTUAL ABILITIES JUSTIFIES THIS
INCREASE IN H!S AWARD,

THE ORDER OF THE REFEREE SHOULD BE AFFIRMED,

ORDER

i THE ORDER OF THE REFEREE, DATED JANUARY 23, 1974, IS AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

- WCB CASE NO, 73-2059 MAY 16, 1974

RONALD A, BUTLER, CLAIMANT
IRVIN D, SMITH, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND MOORE,
THE ISSUE INVOLVED IN THIS MATTER IS WHETHER THE CLAIMANT

SUSTAINED A COMPENSABLE INJURY WHILE WORKING FOR A SUBJECT, NON-~
COMPLYING EMPLOYER,
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CLA!MANT WAS EMPLOYED AS A RANCH HAND, WORKING VARIED HOURS
AT NO SET RATE OF PAY, HE DID, HOWEVER, RECEIVE SOME CASH PAYMENTS
AND WAS PROVIDED WITH ROOM AND BOARD FOR HIS SERVICES RENDERED,
IT IS THE EMPLOYER'S CONTENTION THAT CLAIMANT WAS NOT ACTUALLY
AN EMPLOYEE AS NO REAL AGREEMENT REGARDING SALARY HAD BEEN MADE
CONCERNING COMPENSATION FOR CLAIMANT' S WORK, THE LAW STATES
THAT. ~

*'" "Wages® MEANS THE MONEY RATE AT WHICH THE
SERVICE RENDERED 1S RECOMPENSED , , , INCLUDING
THE REASONABLE VALUE OF BOARD, RENT, HOUSING,
LODGING OR SIMILAR ADVANTAGE RECEIVED FROM THE
EMPLOYER , o o '

IT coEs oN TO DEFINE ""WORKMAN'' AS =

"*"ANY PERSON , , , WHETHER LAWFULLY OR UNLAWFULLY EMPLOYED,
WHO ENGAGES TO FURNISH HMIS SERVICES FOR A REMUNERATION, SUBJECT
TO THE DIRECTION AND CONTROL OF AN EMPLOYER , , . '" ORS 656,002(20)

(21),

THE REFEREE CORRECTLY DECIDED THAT CLAIMANT WAS A SUBJECT
WORKMAN OF A SUBJECT NONCOMPLYING EMPLOYER AND THAT HE SUFFERED
A COMPENSABLE INJURY WHILE IN SUCH EMPLOYMENT,

THE BOARD CONCLUDES THAT THE OPFPINION AND ORDER OF THE REFEREE
CORRECTLY SETS OUT THE FACTS OF THIS MATTER ON EACH OF THE ISSUES
RAISED, THE APPLICABLE LAW IS CLEAR AND THE REFEREE PROPERLY
APPLIED THE LAW TO THE FACTS, THE BOARD THEREFORE ADOPTS THE

OPINION AND ORDER OF THE REFEREE AS ITS OWN,

lT IS HEREBY ORDERED THAT MARTIN CARELLI WAS AN EMPLOYER
SUBJECT TO, AND NONCOMPLYING WITH, THE WORKMEN"S COMPENSATION®
LAW FOR THE PERIOD OF DECEMBER 6, 1972, TO APRIL. 10, 1973,

lT 1S HEREBY FURTHER ORDERED THAT RONALD A, BUTLER SUSTAINED
A COMPENSABLE INJURY AS A SUBJECT EMPLOYEE WHILE IN THE EMPLOY OF
MARTIN CARELL1 ON JANUARY 21, 1973,

IT IS HEREBY FURTHER ORDERED THAT THE ORDER OF THE REFEREE
REMANDING THE CLAIM TO THE COMPLIANCE DIVISION OF THE WORKMEN' S
COMPENSATION BOARD FOR PROCESSING BE, AND IT 1S, HEREBY AFFIRMED

" AND,

lT IS HEREBY FINALLY ORDERED THAT CLAIMANT'S ATTORNEY BE
AWARDED A REASONABLE ATTORNEY'S FEE IN THE SUM OF TWO HUNDRED
FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, FOR SERVICES IN CONNECTION
WITH BOARD REVIEW,

WCB CASE NO, 73—1549  MAY 16, 1974

TRUMAN S, DILLINGHAM, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY, :
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,
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THIS CLAIM INVOLVES A 35 YEAR OLD FURNITURE MOVER WHO SUSTAINED
A COMPENSABLE KNEE INJURY FEBRUARY 27, 1972, FOR WHICH HE WAS
AWARDED PERMANENT PARTIAL DISABILITY EQUAL TO 20 PERCENT LOSS OF
THE LEFT LEG BY A DETERMINATION ORDER, CLAIMANT APPEALED THE
DETERMINATION ORDER AND AT HEARING, THE REFEREE AFFIRMED THE
DETERMINATION ORDER, CLAIMANT NOW SEEKS BOARD REVIEW CONTENDING
HE IS ENTITLED TO A GREATER AWARD FOR PERMANENT PARTIAL DISABILITY,

CLAIMANT UNDERWENT A MENISCECTOMY ON APRIL 6, 1072,
INCLUDING AN EXTENSIVE PATELLAR SHAVING PROCEDURE AND REMOVAL OF
THREE LOOSE BODIES IN THE KNEE JOINT, A YEAR AFTER SURGERY, DR,
DONAHOO NOTED CLAIMANT HAD A 15 POUND LIMIT IN LEG LIFTING DESPITE
A LONG PERIOD OF PHYSICAL THERAPY,

CLAIMANT WAS NOT FULLY RELEASED TO RETURN TO WORK UNTIL A
YEAR AFTER SURGERY, WITH WEAKNESS AND INSTABILITY OF THE KNEE -
AND ACHING AND SWELLING AT NIGHT WHICH PREVENTED HIS RETURN TO
HIS PREVIOUS EMPLOYMENT,

lT APPEARS TO THE BOARD, IN REVIEWING THE MEDICAL REPORTS
SUBMITTED BY DR, DONAHOO THAT THE CLAIMANT'S RESIDUAL PHYSICAL
IMPAIRMENT, TAKING INTO ACCOUNT THE CERTAINTY OF FUTURE TRAUMATIC
ARTHRITIS, ENTITLES HIM TO AN AWARD OF PERMANENT PARTIAL DISABILITY
EQUAL TO 50 PERCENT LOSS USE OF THE LEFT LEG, THE ORDER OF THE
REFEREE SHOULD BE MODIFIED ACCORDINGLY,

ORDER

CL_AIMANT 1S HEREBY AWARDED ADDITIONAL 45 DEGREES FOR SCHEDULED
DISABILITY IN THE LEFT LEG MAKING A TOTAL OF 50 PERCENT OR 75 DEGREES
FOR SUCH DISABILITY, :

CLAIMANT' S COUNSEL 1S ENTITLED TO RECEIVE 25 PERCENT OF THE
INCREASED COMPENSATION, MADE PAYABLE BY THIS ORDER, TO A MAXIMUM
OF FIFTEEN HUNDRED DOLLARS AND PAYABLE FROM SAID AWARD AS A
REASONABLE ATTORNEY FEE,

WCB CASE NO, 73—1675 MAY 17, 1974

JALMER OREN, CLAIMANT

NICHOLAS D, ZAFIRATOS, CLAIMANT'S ATTY,
MACDONALD, DEAN, MCCALLISTER AND SNOW,
DEFENSE ATTYS,

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE
WORKMEN' S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY
THE CLAIMANT, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN
BY THE CLAIMANT'S COUNSEL,

IT 1S THEREFORE.ORDERED THAT THE REVIEW NOW PENDING BEFORE
THE BOARD 1S HEREBY DISMISSED,
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WCB CASE NO, 73—1403 MAY 21, 1974

WILLIAM KERN, CLAIMANT

POZZI, WILLSON AND ATCHISON, CLAIMANT'S ATTYS,
.DEPT, OF .JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

ReEVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE STATE ACCIDENT INSURANCE FUND HAS REQUESTED BOARD REVIEW
OF A REFEREE"'S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND
TOTALLY DISABLED,

ORIGINALLY CLAIMANT SUSTAINED A COMPENSABLE HEART ATTACK
IN 1966, HIS CONDITION HAS WORSENED IN RECENT YEARS DUE TO A
SECOND HEART ATTACK OCCURRING SEPTEMBER 27, 1972, WHILE LIFTING
AT WORK,

PursuANT TO THREE DETERMINATION ORDERS, CLAIMANT WAS
GRANTED A PERMANENT PARTIAL DISABILITY AWARD EQUAL TO 50 PERCENT
OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDUI.ED HEART
DISABILITY,

DR. CRISLIP CONSIDERED CLAIMANT IN CLASS 111 OF THE IMPAIRMENT
SCALE OF THE AMERICAN HEART ASSOCIATION, THE DOCTOR ADVISED
CLAIMANT AGAINST RETURNING TO WORK AT THE SCHOOL DISTRICT AS A
MAINTENANCE MAN, AND ADMITTED THAT HE COULD NOT THEN CONCEIVE
OF A JOB CLAIMANT COULD DO, VOCATIONAL COUNSELOR, GEORGE ENNIS,
AFTER CONSIDERING ALL OF CLAIMANT'S LIMITATIONS IN CONJUNCTION
WITH HIS PRIOR HISTORY, EDUCATION, TRAINING AND EXPERIENCE THE
LAW REQUIRES, CONCLUDED THAT CLAIMANT '!WOULD NOT BE EMPLOYABLE, '
THE REFEREE AGREED,

THE BOARD, ON REVIEW, CONCURS WITH THE REFEREE™S OPINION
THAT CLAIMANT' S PRESENT CONDITION PRECLUDES HIM FROM ENGAGING
CIN GAINFUL AND SUITABLE EMPLOYMENT WHICH RENDERS HIM PERMANENTLY
AND TOTALLY DISABLED, HIS ORDER SHOULD BE AFFIR;MED. ‘

ORDER

THE ORDER OF THE REFEREE DATED DECEMBER 12, 1873, IS HEREBY
AFFIRMED,

CLAIMANT"S COUNSEL IS AWARDED A REASONABLE ATTORNEY™S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD

REVIEW,

WCB CASE NO, 73—2319  MAY 22, 1974

OSCAR HANSON, CLAIMANT

GREEN, GRISWOLD AND PIPPIN, CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

ReEVIEWED BY COMMISSIONERS WILSON AND MOORE,
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CLAIMANT REQUESTS BOARD REVIEW OF A'REFEREE'S ORDER WHICH
AFFIRMED A DETERMINATION ORDER ALLOWING 5 PERCENT PERMANENT
PARTIAL DISABILITY OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED

 DISABILITY,

CLAIMANT, A.“'_3l YEAR OILD DREDGE OPERATOR, SUSTAINED A
COMPENSABLE INDUSTRIAL INJURY, DIAGNOSED AS A LUMBAR CONTUSION
AND SPRAIN, ON JULY 1, 1972,

MEDICAL_ EVIDENCE PRODUCED AT THE HEARING INDICATES THAT
CL.AIMANT S COMPLAINTS OF CONTINUING BACK PAIN ARE TOTALLY
SUBJECTIVE, THE BOARD 1S OF THE OPINION THAT THE LOSS OF EARNING
CAPACITY CLAIMANT ALLEGES STEMS IN LARGE PART FROM HIS DEMONSTRATED
LACK OF MOTIVATION IN RETURNING TO ANY SUITABLE TYPE OF EMPLOYMENT,

THE REFEREE WAS CORRECT IN FINDING CLAIMANT HAD FAILED TO
MEET HIS BURDEN OF PROVING THAT THE PERMANENT PARTIAL DISABILITY
AWARD WAS IMPROPER AND HIS ORDER SHOULD, THEREFORE, BE AFFIRMED,

ORDER

THE ORDER OF THE REFEREE, DATED JANUARY 4, 1974, IS HEREBY
AFFIRMED,

WCB CASE NO, 73—1070  MAY 22, 1974

ELIZABETH SIMMONS, CLAIMANT
KISSLING AND KEYS, CLAIMANT'S ATTYS,
JERARD WEIGLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

REVIEWEDjBY COMMISSIONERS WILSON AND SLOAN,

THIS REVIEW INVOLVES THE QUESTION OF WHETHER CLAIMANT IS
ENTITLED TO A HEARING TO ENFORCE HER RIGHT TO COMPENSATION FOR
AN OCCUPATIONAL DISEASE AND, IF SO, WHICH OF TWO INSURANCE
CARRIERS OF HER EMPLOYER IS LIABLE FOR THAT COMPENSATION,

THE REFEREE CONCLUDED SHE WAS ENTITLED TO A HEARING AND
RULED THAT ARGONAUT INSURANCE COMPANY WAS THE RESPONSIBLE CARRIER,

ARGONAUT HAS REQUESTED REVIEW,

BEFORE ENTERING THE PROCEDURAL THlCKET WE SHALI. DISCUSS
THE RELEVANT FACTS CONCERNING CLAIMANT' S ILLNESS,

’ CL'AIMANT 1S A~5-2 YEAR OLD WOMAN WHO HAS BEEN EMPLOYED IN

THE KITCHEN OF THE ARLINGTON CLUB SINCE 1953, WHILE SO EMPLOYED

SHE WAS EXPOSED TO VARIOUS SOAPS, DETERGENTS AND CHEMICALS,

.BEGINNING ABOUT 1958, SHE OCCASIONALLY SUFFERED FROM A
CONTACT DERMATITIS OF HER HANDS FOR WHICH SHE WAS TREATED BY
DR, SHELDON WALKER OFF AND ON FOR SEVERAL YEARS, THE CONDITION
EVENTUALLY BEGAN TO SPREAD UP HER FOREARMS AND ON OCTOBER 2,
1967, SHE FILED A CLAIM FOR WORKMEN'S COMPENSATION BENEFITS WITH
HER EMPLOYER, :

AT THAT TIME ARLINGTON CLUB INSURED ITS WORKMEN'S COMPEN=

" SATION LIABILITY WITH THE ARGONAUT INSURANCE COMPANY, ARGONAUT

ACCEPTED THE DERMATITIS CLAIM AS AN OCCUPATIONAL DISEASE,
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ON DECEMBER 12, 1967, IT REQUESTED CLOSURE OF THE CLAIM
AND ON DECEMBER 13, 1967, THE WORKMEN'Y S COMPENSATION BOARD
ADMINISTRATIVELY CLOSED THE CLAIM WITHOUT ISSUING A FORMAL
DETERMINATION ORDER SINCE THE CARRIER REPORTED CLAIMANT HAD LOST
NO TIME FROM WORK ALTHOUGH, IN FACT, SHE DID MISS THREE OR FOUR
DAYS WHILE THE CLAIM WAS OPEN,

F'QJ_LOWING THIS EPISODE OF DERMATITIS HER JOB ASSIGNMENT WAS
CHANGED FROM WASHING DISHES TO OPERATING A DUMB WAITER AND
PREPARING VEGETABLES, ON THIS ASSIGNMENT SHE HAD ONLY OCCASIONAL
DIFFICULTY WITH THE DERMATITIS,

IN JUNE, 1968, SHE DEVELOPED A CELLULITIS AND LYMPHANGEITIS
SECONDARY TO HER DERMATITIS WHICH DR, WALKER TREATED, IN JULY HE
ALSO TREATED HER DERMATITIS WHICH FLARED UP AFTER SHE ATE SOME
CHOCOLATE, THIS TREATMENT WAS APPARENTLY PAID FOR BY HER PRIVATE
INSURANCE COMPANY, THE MEDICAL REPORTS ASSOCIATED WITH THAT
TREATMENT INDICATE SHE HAD HAD CONTINUING DRYNESS AND OCCASIONAL
CRACKING OF THE SKIN PRIOR TO THESE EPISODES,

On JuNE 19, 1969, CLAIMANT VISITED DR, JOYLE DAHL FOR ANOTHER
OF HER DERMATITIS ERUPTIONS, HIS RECORDS CONTAIN THE NOTATION
*THAS HAD RUNNING TROUBLE'' WITH THE PROBLEM, JOINT EXHIBIT 6,
PAGE 2, WITH THIS INITIAL VISIT SHE BEGAN A COURSE OF DERMATITIS
TREATMENTS AT APPROXIMATE TWO WEEK INTERVALS WHICH LASTED
UNTIL MAY 29, 1973,

SHE WAS ADVISED AT THAT TIME THAT THE CONDITION WAS
OCCUPATIONAL IN ORIGIN, THE RECORD 1S SILENT AS TO WHO PAID THE
COST OF THIS TREATMENT, HOWEVER THE PARTIES HAVE STIPULATED THAT
THE EMPLOYER DID NOT PROVIDE OR PAY FOR THE SERVICES OF DR, DAHL.,
AsouT SEPTEMBER, 1969, AFTER A NEW CHEF AT THE CLUB ASSIGNED
HER, OVER HER OBJECTION, TO WORK AS AN ASSISTANT COOK, HER CONDITION
GRADUALLY AGGRAVATED BUT SHE CONTINUED WORKING,

lN MARCH, 1971, SHE WAS ASSIGNED AS A FULL TIME COOK AND
HER CONDITION WORSENED TO THE POINT SHE WAS IN AGONY IN SPITE OF
WEARING RUBBER GLOVES AND THE TREATMENTS BY DR, DAHL,

ON JuLy 1, 1971, THE ARLINGTON CLUB CHANGED ITS WORKMEN'S
COMPENSATION INSURANCE COVERAGE FROM ARGONAUT TO FIREMAN'S '
FUND INSURANCE COMPANY,

ON JANUARY 8, 1973, AFTER LONG EFFORTS TO HEAL CLAIMANT'S
‘DERMATITIS, DR, DAHL PREPARED A NOTE TO NORMAN MOYER, CLUB
MANAGER, ADVISING THAT THE CLAIMANT SHOULD TERMINATE HER KITCHEN
JOB BECAUSE HER DERMATITIS WOULD NEVER IMPROVE 1F SHE CONTINUED
IN THAT TYPE OF WORK,

CL.A]MANT 1S A WIDOW WITH A FIFTH GRADE EDUCATION WHOSE ONLY
EXPERIENCE AND TRAINING HAS BEEN AS A CULINARY WORKER, SHE HAD
HOPED TO REMAIN AT THE ARLINGTON CLUB BECAUSE SHE NEEDED THE WORK
AND WAS INTERESTED IN PRESERVING HER RETIREMENT BENEFITS, HOWEVER,
SHE ACCEPTED DR, DAHL'S ADVICE AND TERMINATED HER EMPLOYMENT,

WHEN SHE DID SO, SHE FILED ANOTHER CLAIM FOR WORKMEN'S COMPENSATION
BENEFITS WITH THE CLUB WHICH SUBMITTED IT TO FIREMAN'S FUND,

FIREMAN"S FUND CONCLUDED HER CONDITION WAS A CONTINUAT ION
OF HER 1967 CLAIM PROBLEM AND THEREFORE DENIED LIABILITY TO HER
"YTUNDER THE WORKMEN'S COMPENSATION POLICY YOUR EMPLOYER HAS
WITH US"! BECAUSE "' (Y) OUR CONDITION DID NOT ARISE DURING THE TIME
WE' CARRIED THE WORKMEN'S COMPENSATION INSURANCE FOR YOUR EMPLOYER, "'
FIREMAN' S FUND, EXHIBIT 2, :
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. CLAIMANT, THROUGH COUNSEL., REQUES'I;ED A HEARING ON THE
DENIAL BY FIREMANY.S FUND AND LATER AMENDED IT TO JOIN ARGONAUT
IN THE PROCEEDING,

ARGONAUT OBJECTED TO BEING JOINED IN THE HEARING CONTENDING
THAT CLAIMANT' S TIME LIMIT FOR RECOURSE AGAINST IT HAD EXPIRED
AND THAT, IN ANY EVENT, FIREMAN'S FUND WAS LIABLE TO CLAIMANT
UNDER THE 'Y LAST INJURIOUS EXPOSURE RULE"'',

THE REFEREE REFUSED TO GRANT ARGONAUT'S MOTION TO DENY
REQUEST FOR HEARING AND, AS MENTIONED EARLIER, WENT ON TO CONCLUDE
ARGONAUT WAS RESPONSIBLE FOR PAYMENT OF ARLINGTON CLUB'S LIABILITY
TO CLAIMANT,

ON DECEMBER 18, 1973, ARGONAUT REQUESTED BOARD REVIEW, ON
DECEMBER 20, IT PETITIONED FOR RELIJIEF UNDER ORS 656,307 (1) (B)
PENDING ISSUANCE OF THE BOARD'S ORDER ON REVIEW, ON DECEMBER 21,
1973 AN ORDER ISSUED DESIGNATING ARGONAUT THE PAYING AGENT PENDING
REVIEW,

WE HAVE REVIEWED THE RECORD DE NOVO, STUDIED THE BRIEFS
FILED ON REVIEW AND, HAVING DONE SO, NOW CONCLUDE, AS DID THE
REFEREE, THAT ARGONAUT INSURANCE COMPANY IS RESPONSIBLE FOR
PAYMENT OF THE ARLINGTON CLUB'S LIABILITY,

THERE 1S MUCH DEBATE IN THE RECORD OVER THE APPLICATION OF
THE 'Y LAST INJURIOUS EXPOSURE'! PRINCIPLE AND WHAT ! 'DISABILITY" !
MEANS, ‘

PROFESSOR LARSON STATES IN 3 LARSON, WORKMEN'S COMPENSATION
LAW, SECTION 95,21 —

"IN THE CASE OF OCCUPATIONAL DISEASE, LIABILITY IS
MOST FREQUENTLY ASSIGNED TO THE CARRIER WHO WAS ON
THE RISK WHEN THE DISEASE RESULTED IN DISABILITY, IF
THE EMPLOYMENT AT THE TIME OF DISABILITY WAS OF A
KIND CONTRIBUTING TO THE DISEASE, IT WILL BE OBSERVED
THAT, IN BROAD OUTLINE, THIS IS COMPARABLE TO THE
YLAST INJURIOUS EXPOSURE' RULE DISCUSSED IN THE PREVIOUS
SUBSECTION, EXCEPT THAT IT PLACES MORE STRESS ON THE
MOMENT OF DISABILITY, OCCUPATIONAL DISEASE CASES
TYPICALLY SHOW A LLONG HISTORY OF EXPOSURE WITHOUT
ACTUAL DISABILITY, CULMINATING IN THE ENFORCED CESSA=—
TION OF WORK ON A DEFINITE DATE, IN THE SEARCH FOR AN
IDENTIFIABLE INSTANT IN TIME WHICH CAN PERFORM SUCH
NECESSARY FUNCTIONS AS TO START CLAIM PERIODS RUNNING,
ESTABLISH CLAIMANTYS RIGHT TO BENEFITS, AND FIX THE
EMPLOYER AND INSURER LIABLE FOR COMPENSATION, THE
DATE OF ‘DISABILITY HAS BEEN FOUND THE MOST SATISFACTORY,
LEGALLY, IT IS THE MOMENT AT WHICH THE RIGHT TO
BENEFITS ACCRUES = AS TO LIMITATIONS, IT IS THE MOMENT
AT WHICH IN MOST INSTANCES THE CLAIMANT OUGHT TO
KNOW HE HAS A COMPENSABLE CLAIM -~ AND, AS TO SUCCESSIVE
INSURERS, IT HAS THE ONE CARDINAL MERIT OF BEING
DEFINITE, WHILE SUCH OTHER POSSIBLE DATES AS THAT OF
THE ACTUAL CONTRACTION OF THE DISEASE ARE USUALLY
NOT SUSCEPTIBLE TO POSITIVE DEMONSTRATION,

" AMONG THE CONDITIONS TO WHICH THIS RULE HAS
BEEN APPLIED ARE ASBESTOSIS, SILICOSIS, PNEUMOCONIOSIS,
TUBERCULOSIS, DERMATITIS, OCCUPATIONAL LOSS OF HEARING,
AND VARIOUS DISEASES PRODUCED BY INHALATION OF CHEMICALS
AND FUMES,
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""|T GOES WITHOUT SAYING THAT, BEFORE THE LAST=
INJURIOUS—EXPOSURE RULE CAN BE APPLIED, THERE MUST
HAVE BEEN SOME EXPOSURE OF A KIND CONTRIBUTING TO
THE CONDITION, SO, IF A SILICOSIS CLAIMANT HAD BEEN
TRANSFERRED TO OUTSIDE WORK OR TO WORK IN A PLACE
WHERE DUST CONDITIONS WERE NOT HARMFUL, THE CARRIER
ON THE RISK DURING THE LATER PERIOD WILL NOT BE HELD
LIABLE, BUT, ONCE THE REQUIREMENT OF SOME CONTRIBUT=—
ING EXPOSURE HAS BEEN MET, COURTS APPLYING THIS RULE
WIlL NOT GO ON TO WEIGH THE RELATIVE AMOUNT OR DURATION
OF THE EXPOSURE UNDER VARIOUS EMPLOYERS AND CARRIERS,
AS A RESULT, IN SOME CASES CARRIERS AND EMPLOYERS
THAT HAVE BEEN ON THE RISK FOR RELATIVELY BRIEF PERIODS,
PERHAPS ONLY A FEW WEEKS, HAVE NEVERTHELESS BEEN
CHARGED WITH FULL LIABILITY FOR A CONDITION THAT HAD
DEVELOPED OVER A NUMBER OF YEARS,

YT SINCE THE ONSET OF DISABILITY IS THE KEY FACTOR
IN ASSESSING LIABILITY UNDER THE LAST~INJURIOUS~EXPOSURE
RULE, IT DOES NOT DETRACT FROM THE OPERATION OF THIS
RULE TO SHOW THAT THE DISEASE EXISTED UNDER A PRIOR
EMPLOYER OR CARRIER, OR HAD BECOM; ACTUALLY APPARENT,
OR HAD RECEIVED MEDICAL TREATMENT™  OR, INDEED, AS
HELD IN NORTH CAROLINA, HAD ALREADY BEEN THE SUBJECT
OF A CLAIM FILED AGAINST THE PRIOR EMPLOYER, SO LONG
AS IT HAD NOT RESULTED IN DISABILITY, !

* SEE RYCIAK V, EASTERN PRECISION RESISTOR, 12 N, Y, 2D 29, 234,
N,Y.,S, 2D 207, 186 N,E, 2D 408 (1962) CITED IN FOOTNOTE 90 TO
SECTION 95,21,

IT SHOULD BE CAREFULLY NOTED THAT f'*le(_E MOMENT OF DISABILITY"'
OF WHICH LARSON SPEAKS 1S, LEGALLY, "' ™ THE MOMENT AT
WHICH THE RIGHT TO BENEFITS ACCRUES 4 4 o IT IS THE MOMENT AT
WHICH, IN MOST INSTANCES THE CLAIMANT OUGHT TO KNOW HE HAS A
COMPENSABLE CLAIM, ' !

UNDER THE OREGON WORKMEN'S COMPENSATION LAW, CLAIMANT
BECAME ENTITLED TO BENEFITS WHEN HER OCCUPATIONAL DISEASE GAVE
RISE TO A NEED FOR MEDICAL SERVICES, SHE CLAIMED FOR BENEFITS,
l1,E, MEDICAL SERVICES, ON OCTOBER 2, 1967, ON BEHALF OF THE
EMPLOYER, ARGONAUT ACCEPTED THE CLAIM AND PROVIDED "TCOMPENSATION" !
TO THE CLAIMANT, ORS 656,002 (7)), BECAUSE OF THIS, WE THINK
CLAIMANT'S "' DISABILITY"', FOR THE PURPOSE OF APPLYING THE LAST
INJURIOUS EXPOSURE RULE UNDER THE OREGON LEGISLATIVE SCHEME,
BEING THE MOMENT AT WHICH THE RIGHT TO BENEFITS ACCRUED, OCCURRED
IN 1967, IN ADDITION, CLAIMANT, EMPLOYER AND INSURER ALL.  BECAME
AWARE OF HER COMPENSABLE OCCUPATIONAL DISEASE,

LIABIL.ITY FOR CLAIMANT'S OCCUPATIONAL DERMATITIS HAVING BEEN
FIXED UPON ARGONAUT IN 1967, REMAINS UPON THEM FOR SO LONG AS THE
CONDITION REMAINS AND FOR SO LONG AS THE LAW REQUIRES,

FIRST THEN, WE MUST DECIDE WHETHER CLAIMANT' S PRESENT
DERMATITIS IS THE SAME OCCUPATIONAL DISEASE SHE HAD IN 1967, THE
EVIDENCE CLEARLY SHOWS IT IS, THE CLAIM CLAIMANT FILED ON
JANUARY 23, 1973 NOTES THE CONDITION CLAIMED FOR DEVELOPED IN
1967, CLAIMANTY.S ALLERGIC REACTION HAS NEVER BEEN CURED SINCE
IT STARTED, EVEN THE CONSEQUENCES OF THAT REACTION HAVE NEVER
BEEN FULLY CONTROLLED — ESPECIALLY SINCE 1969,
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THE NEXT QUESTION THEN, 1S WHETHER ARGONAUT REMAINS LIABLE
TQ CLAIMANT FOR WORKMEN'S COMPENSATION BENEFITS, ARGONAUT
CONTENDS THAT CLAIMANT%S MEDICAL ONLY CLAIM CLOSURE ON DECEMBER
13, 1967 BEGAN THE RUNNING OF THE FIVE YEAR PERIOD PROVIDED FOR FILING
AGGRAVATION CLAIMS AND THAT HER AGGRAVATION RIGHTS HAD THEREFORE
EXPIRED BEFORE SHE REQUESTED HER HEARING, SOME BACKGROUND OF THE
PRACTICAL CONSIDERATIONS WHICH LEAD TO THE 'Y MEDICAL ONLY'' CLOSURE
POLICY 1S NECESSARY TO THE DISCUSSION OF THIS ISSUE,

THE WORKMEN'S COMPENSATION BOARD WAS CREATED BY THE 1965
OREGON LEGISLATURE, AMONG OTHER DUTIES IT WAS ASSIGNED THE TASK
OF EVALUATING CLAIMS AND DETERMINING COMPENSATION,

ONn MAY 4, 1966, THE BOARD ISSUED ITS FIRST RULES OF PRACTICE
AND PROCEDURE, THOSE RULES, WCB 5~1966 . PROVIDED ~
*'24,0t1 THE LAW REQUIRES THE BOARD TO MAKE A
DETERMINATION OF COMPENSATION DUE ON EVERY COMPENSABL
INJURY, *7 »
b3 8 ’ ’
v*4,05 THE BOARD WILL REFER ALL SUCH REQUESTS
FOR DETERMINATION TO THE CLOSING AND EVALUATION
DIVISION, THIS DIVISION WILL, IN ADDITION TO NECESSARY
ADMINISTRATIVE PERSONNEL, BE ASSIGNED A FULL-TIME
PHYSICIAN AND ASSISTANT ATTORNEY GENERAL FOR THE
PURPOSE OF RESOLVING MEDICAL AND LEGAL ISSUES, """
E 33
. "'4.07 THE DETERMINATIONS OF THE CLOSING AND
TEVALUATION DIVISION. SHALL BE DEEMED DETERMINATIONS
-OF THE- BOARD." ~“THE DETERMINATIONS SHALL BE DEEMED
MADE THE DATE THE- DETERMINATION IS MAILED TO THE
PARTIES, | " ' :

THE AGENCY SOON LEARNED THAT THE GREAT MAJORITY OF THE
APPROXIMATELY 100,000 INJURY CLAIMS EACH YEAR INVOLVED ONLY
NOMINAL MEDICAL CARE, REALIZING THAT FORMALLY CLOSING THESE
CLAIMS WOULD RESULT IN ENORMOUS ADMINISTRATIVE COSTS, AND
BECAUSE THE STATUTE PERMITS THE EMPLOYER TO SPECIFICALLY
REQUEST A DETERMINATION IN ANY CASE, THE BOARD CONCLUDED AN
INFORMAL " " ADMINISTRATIVE' ! CLOSURE COULD SUFFICIENTLY FULFILL
AND CARRY OUT THE LEGISLATIVE INTENT WHILE SAVING THE UNNECESSARY
COSTS, THE ADMINISTRATIVE PRACTICE OF MAKING *f MEDICAL ONLY'!
CLOSURES WAS THEREFORE DEVELOPED, IN THE PROCESS AN ESTIMATED
ONE MILLION DOLLARS OF UNPRODUCTIVE ADMINISTRATIVE EXPENSE, A
COST ULTIMATELY BORNE BY EMPLOYERS, WAS SAVED, IT WAS THE
BOARD'S POSITION, HOWEVER, THAT SINCE NO FORMAL WRITTEN DETERMINA=~
TION ORDER WAS ISSUED OR MAILED, THE MEDICAL ONLY CLOSURE DID NOT,
UNDER ORS 656,268 (4), START THE RUNNING OF THE AGGRAVATION PERIOD,

IT wAsS wCB ADMINISTRATIVE ORDER 5-1966 WITH ITS ASSOCIATED
POLICY RATHER THAN SECTION 4,01. OF WCB ADMINISTRATIVE ORDER 4~1970 =
(ADOPTED MAY 15, 1970 AND SINCE REPEALED) THAT WAS IN EFFECT ON
DECEMBER 12, 1967 WHEN ARGONAUT REQUESTED A 'TNO TIME LOSS''
CLOSURE, HAD ARGONAUT, IN 1967, WISHED TO START THE FIVE YEAR
AGGRAVATION PERIOD RUNNING, IT COULD HAVE REQUESTED A FORMAL
CLOSURE RATHER THAN A YT NO TIME LOSS CLOSURE" 'Y,

“THE BOARD CONGLUDES THAT ARGONAUT WAS PROPERLY JOINED AT
THE HEARING AND THAT CLAIMANT THEREFORE HAS PROPERLY ESTABLISHED
HER RIGHT TO ADDITIONAL WORKMEN'S COMPENSATION BENEFITS FROM THE
ARLINGTON CLUB THROUGH ITS INSURER, ARGONAUT INSURANCE COMPANY,
FOR HER OCCUPATIONAL DERMATITIS, H, A, KLEEMAN,.WCB CASE NO,
67=1049, ORDER ON REVIEW, (APRIL 7, 1969),
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ARGONAUT'-S RESISTANCE TO THE CLAIMANT'S HEARING REQUEST
AND TO THE REFEREE'S ORDER OF DECEMBER 13, 1973, CONSTITUTE
A DE FACTO DENIAL OF CLAIMANT'S CLAIM FOR ADDITIONAL BENEFITS
AND JUSTIFIES THE ATTORNEY'S FEE ALLOWED BY THE REFEREE, AND A
FURTHER FEE ON REVIEW,

THE DENIAL OF LIABILITY BY FIREMAN'S FUND SHOULD BE APPROVED,

IT 1s HEREBY ORDERED THAT THE ORDER OF THE REFEREE DATED
DECEMBER %3, 1973 IS AFFIRMED, '

IT 1S HEREBY FURTHER ORDERED THAT THE DENIAL OF LIABILITY
ISSUED BY FIREMAN'S FUND INSURANCE COMPANY IS APPROVED,

lT 1S HEREBY FURTHER ORDERED THAT THE ARGONAUT INSURANCE
COMPANY IS RESPONSIBLE FOR PAYMENT OF THE BENEFITS WHICH THE
REFEREE ORDERED THE ARLINGTON CLUB TO PROVIDE TO CLAIMANT,

lT 1S HEREBY FURTHER ORDERED THAT ARGONAUT INSURANCE COMPANY
PAY CLAIMANT'S ATTORNEY TWO HUNDRED FIFTY DOLLARS FOR HIS SERVICES
ON THIS REVIEW - SAID FEE TO BE PAID IN ADDITION TO AND NOT OUT CF

CLAIMANT' S COMPENSATION,

lT IS HEREBY FINALLY ORDERED THAT THE BOARD' S ORDER
DESIGNATING PAYING AGENT PURSUANT TO ORS 656,307 1S SUPERSEDED
BY THIS ORDER ON REVIEW, ALL PAYMENTS MADE PURSUANT TQ THAT
ORDER, INCLUDING BENEFITS AWARDED BY THE DETERMINATION ORDER
DATED MARCH 12, 1974, ARE DECLARED TO BE THE SOLE RESPONSIBILITY
OF ARGONAUT INSURANCE COMPANY,

WCB CASE NO, 73—2223 MAY 22, 1974

SHARON KEEL.ER, CLAIMANT
POZZI1, WILSON AND ATCHISON,
CLAIMANT%S ATTYS,

MCMENAMIM, JONES, JOSEPH AND
LANG, DEFENSE ATTYS,

REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A REFEREE'S ORDER WHICH ORDERED THE REOPENING OF THE CLAIMANT'S
CLAIM FOR MEDICAL CARE AND TREATMENT AND THE ASSESSMENT OF
PENALTIES,

CL.AIMANT‘ SUSTAINED A COMPENSABLE BACK INJURY ON MAY 21, 1969,
WHILE EMPLOYED BY JARMAN COMPANY IN MILWAUKIE, OREGON, THE
CLAIM WAS CLOSED BY A DETERMINATION ORDER, DATED OCTOBER 3, 1969,
WITH NO AWARD OF PERMANENT PARTIAL DISABILITY,

CLAIMANT'S TESTIMONY AND THE MEDICAL EVIDENCE PRESENTED AT
THE HEARING SHOWED THAT HER BACK HAS GIVEN HER CONTINUOUS PROBL.EMS
SINCE THE INJURY OF MAY 21, 1969, SHE NOW COMPLAINS OF INCREASING
PAIN WHICH RADIATES DOWN HER LEG,

THE REFEREE CONCLUDED THAT CLAIMANT HAD NOT SUFFERED A
SECOND INDUSTRIAL INJURY AND THAT THE RESPONSIBILITY FOR THE PAYMENT
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OF COMPENSATION FOR THE ORIGINAL INJURY SHOULD BE ASSUMED BY THE
STATE ACCIDENT INSURANCE FUND ON THE BASIS OF AGGRAVATION, HE ALSO
FOUND THAT THE FUND FAILED TO PAY CLAIMANT BENEFITS WITHIN THE

TIME PROVIDED BY LAW (ORS 656,262 (4)) AND ERRED IN NOT ACCEPTING THE
CLAIM ON THE MEDICAL OPINION SHE PRESENTED, (THE FUND DID NOT :
PRODUCE ANY EVIDENCE AT THE HEARING TO SUPPORT ITS DENIAL,)

ON DE NOVO REVIEW, THE BOARD CONCURS WITH THE FINDINGS OF
THE REFEREE THAT CLAIMANT 1S ENTITLED TO REOPENING OF HER CLAIM
AND THAT HER BACK CONDITION IS AN AGGRAVATION OF HER 1969 INDUSTRIAL.
INJURY,

THE BOARD FURTHER CONCURS THAT THE FUND SHOULD PAY A 25
PERCENT PENALTY FOR UNREASONABLE DELAY IN PAYMENT OF COMPENSATION
TO THE CLAIMANT,

ORDER

THE ORDER OF THE REFEREE, DATED JANUARY 3, 1974, IS HEREBY
AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 69—1801 MAY 22, 1974

EUGENE E, FIELDS, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND
NEALY, CLAIMANT'S ATTYS,

CLAIMANT, THROUGH HIS COUNSEL, C, H, SEAGRAVES, JR,, HAS
PETITIONED THE BOARD TO CONSIDER NEWLY DISCOVERED EVIDENCE BEARING
ON THE COMPENSABILITY OF HIS CLAIM AND TO SET ASIDE PRIOR AGENCY
ORDERS APPROVING THE DENIAL OF HIS CLAIM,

ORs 656,278 GRANTS THE BOARD JURISDICTION TO ALTER EARLIER
ACTIONS ON A CLAIM, THAT AUTHORITY, HOWEVER, IS GRANTED IN
TERMS OF ""CONTINUING'! POWER AND JURISDICTION, THE BOARD INTERPRETS
THIS LANGUAGE TO MEAN THAT IN ORDER TO HAVE CONTINUING POWER AND
JURISDICTION CLAIMANT MUST HAVE ESTABLISHED A COMPENSABLE CLAIM,
JAMES €, CONAWAY, OWN MOTION ORDER, DATED MARCH 7, 1974,

WE CONCLUDE, BECAUSE CLAIMANT HAS FAILED TO ESTABLISH

THAT HIS CLAIM WAS COMPENSABLE, THAT THE BOARD IS POWERLESS
TO AFFECT FORMER ORDERS ISSUED IN THE CLAIM PURSUANT TO ORS 656,278,

ORDER

THE CLAIMANT'S PETITION FOR OWN MOTION ACTION FILED APRIL
30, 1974 1S HEREBY DENIED,
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WCB CASE NO, 73—1751 MAY 22, 1974

HAZEL M, BRIGGS, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
MERLHIC MILLER, DEFENSE ATTY,
‘REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SILLOAN,

CL.AIMANT REQUESTS BOARD REVIEW OF A HEARING OFFICER'S ORDER
SEEKING AN ADDITIONAL AWARD OF TIME LOSS COMPENSATION BEYOND
THAT GRANTED BY THE HEARING OFFICER, PENALTIES AND ATTORNEY'S FEES
FOR,ALEEGEDLY IMPROPERLY SECURING CLLAIM CLOSURE AND AN INCREASE IN
“AER PERMANENT DISABILITY AW ARD,

CLAIMANT IS A 50 YEAR OLD WOMAN WHO STRAINED HER LOW BACK
ON APRIL 7, 1972, WHILE WORKING AS A GROCERY CHECKER FOR SAFEWAY
STORES, INC, .

SHE WAS TREATED WITH PHYSICAL THERAPY BY W, M, BURGET, M,D,,
AND LATER ALSO BEGAN RECEIVING CHIROPRACTIC MANIPULATIONS FROM
DR, GEORGE DUNN, DR, BURGET WAS HER PRIMARY TREATING PHYSICIAN,
ON NOVEMBER 14, 1972, HE REPORTED TO TRAVELER'S =~

"'| DO THINK MRS, BRIGGS IS IMPROVING WITH
PHYSIOTHERAPY AND | WOULDN' T BE SURPRISED IF
SHE WON'T BE FAIRLY STATIONARY IN ANOTHER THREE
OR FOUR WEEKS, "' JOINT EXHIBIT A~=27

HowevEr, ON NOVEMBER 29, 1972, DR, BURGET ESTIMATED ANOTHER
EIGHT WEEKS OF TREATMENT, SHORTLY THEREAFTER, THE EMPLOYER'S
INSURANCE COMPANY (TRAVELER'S), ARRANGED TO HAVE CLAIMANT
EXAMINED BY DR, THEODORE J, PASQUESI, AN ORTHOPEDIC PHYSICIAN,

WHEN HE SAW HER ON DECEMBER 21, 1972, HE CONCLUDED THE TREATMENTS
OF DRS, BURGET AND DUNN WERE OF SYMPTOMATIC RATHER THAN CURATIVE
BENEFIT AND THEREFORE RECOMMENDED CLAIM CLOSURE,

THE EMPLOYER'S INSURER THEN SUBMITTED CLAIMANT'S TREATMENT -
RECORDS TOGETHER WITH DR, PASQUESI'S REPORT TO THE WORKMEN'S
COMPENSATION BOARD'S EVALUATION DIVISION WITH A FORM 802 REQUESTING
A DETERMINATION OF CLAIMANT' S CLAIM, THE FORM WAS INCOMPLETE IN
SOME RESPECTS AND INTERNALLY INCONSISTENT IN OTHERS, DURING THIS
PERIOD, CLAIMANT WAS CONTINUING HER TREATMENT BY DR, BURGET, HE
DID NOT CONSIDER HER STATIONARY AND HAD NOT RELEASED HER FOR WORK,
THE EVALUATION DIVISION, APPARENTLY WITHOUT SEEKING FURTHER
INFORMATION OR OPINION FROM DR, BURGET, NEVERTHELESS PROCEEDED TO
ISSUE A DETERMINATION ORDER TERMINATING CLAIMANT'S TIME LOSS
COMPENSATION ON DECEMBER 224'. 1972, AND AWARDING 32 DEGREES FOR
UNSCHEDULED NECK AND BACK DISABILITY,

CLAIMANT CONTINUED RECEIVING THERAPY, BUT IT PRODUCED LITTLE
BENEFIT, HOWEVER, IN APRIL, 1973, A NEW KIND OF THERAPY WAS
APPLIED WHICH APPARENTLY IMPROVED HER CONDITION FAIRLY STEADILY
UNTIL HER SOCIAL SECURITY APPLICATION WAS REJECTED, DR, BURGET
CONTINUED TREATING CLAIMANT UNTIL JULY 23, 1973, WHEN HE CONCLUDED
THAT CLAIMANT WAS ABLE TO RETURN TO WORK,

THE HE ARING ON THIS CLAIM WAS HELD JULY 10, 1973, BUT THE

RECORD REMAINED OPEN FOR ADDITIONAL EVIDENCE UNTIL SEPTEMBER 6,
1973,
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DR.. PASQUESI REPORTED, BEFORE HER TREATMENT HAD BEEN
COMPLETED, THAT CLAIMANT HAD A PERSISTENT LUMBOSACRAL MYOFACITIS
WITH LIMITATION OF MOTION, DR, BURGET CONCLUDED AT THE CLOSE OF
TREATMENT  THAT SHE HAD A CHRONIC LUMBAR STRAIN, ON JULY 10, 1973,
CLAIMANT TESTIFIED TO LIMITATIONS ON HER ABILITY TO SIT, STAND,
STOOP OR LIFT DUE TO BACK PAIN,

CLAIMANT 1S CORRECT THAT HER CLAIM WAS PREMATURELY CLOSED,
"BUT SHE HAS NOT PERSUADED US THAT THE CARRIER' S CONDUCT IN SECURING
THE CLOSURE JUSTIFIES THE IMPOSITION OF PENALTIES AND ATTORNEY FEES,

) THE 802 FORM FILED BY TRAVELER' S IS A PERFECT EXAMPLE OF HOW
ONE SHOULD NOT BE PREPARED, THE BOARD HAS LEARNED, HOWEVER, THAT
DEMANDING PERFECTION IN THE COMPLETION OF FORMS BY INSURERS,
EMPLOYERS, DOCTORS OR CLAIMANTS IS, ON THE WHOLE, COUNTERPRODUCTIVE,

lT WAS NOT THE DEFICIENT 802 FORM WHICH CONTRIBUTED TO THE
PREMATURE CLOSURE NOR EVEN THE CARRIER" S PERSISTENCE IN REQUESTING
CLOSURE AFTER DR, BURGET CHANGED HIS MIND, ORS 656,268 PERMITS
THE EMPLOYER TO REQUEST CLOSURE WHEN IT BELIEVES THE CLAIMANT 1S
MEDICALLY STATIONARY, TRAVELER'S HAD DR, PASQUESI'S REPORT ON
WHICH TO FOUND SUCH A BELIEF AND WAS ENTITLED TO PRESENT THE
CLAIM TO THE BOARD REGARDLESS OF DR, BURGET'S CONTINUING TREATMENT,

SINCE, AT THE TIME OF THE DETERMINATION REQUEST, THE BOARD
WAS FURNISHED WITH ALL THE INFORMAT!ON CONCERNING CLAIMANT%S
"CLAIM, AND BECAUSE THE STATUTE EMPOWERS ONLY THE BOARD, THROUGH
ITS EVALUATION DIVISION, TO EFFECT CLAIM CLOSURE, THE KNOWLEDGE
OR MOTIVATION OF TRAVELER'S INSURANCE COMPANY AND-~OR SAFEWAY
STORES CANNOT LEGALLY BE CONSIDERED THE CAUSE OF CLAIMANT'S
PREMATURE CLAIM CLOSURE, THE PREMATURE CLOSURE OCCURRED BECAUSE
THE BOARD'S EVALUATION DIVISION FAILED TO DEVELOP THE FULL RECORD
NEEDED IN THE FACE OF THE CONFLICTING MEDICAL REPORTS FROM DR,
PASQUESI AND DR, BURGET, '

. WEeE concLuDE, HOWEVER, THAT THE LAW DOES NOT ENTITLE
CLAIMANT TO THE PAYMENT .OF PENALTIES OR ATTORNEY FEES FOR THE
BOARD' S PREMATURE CLOSURE OF THE CLAIM,

THE NEXT ERROR OCCURRED WHEN, ALTHOUGH THE CLAIMANT WAS
TEMPORARILY TOTALLY DISABLED BETWEEN DECEMBER 22, 1972, AND
JULY 23, 1973, THE HEARING OFFICER ALLOWED TIME LOSS COMPENSATION
ONLY FOR THE PERIOD SHE WAS AFFIRMATIVELY RESPONDING TO DR, BURGET'S
TREATMENT, UNDER THE WORKMEN'S CO MPENSATION LAW, AN INJURED
WORKMAN IS ENTITLED TO TIME LOSS COMPENSATION WHILE HE OR SHE
1S TOTALLY BUT TEMPORARILY PREVENTED FROM EARNING A LIVING DUE TO
THE INJURY, A SUCCESSFUL TERAPY PROGRAM IS NOT A CONDITION PRECEDENT
TO RECEIVING TEMPORARY TOTAL DISABILITY BENEFITS, .

WE CONCLUDE CLAIMANT IS ENTITLED TO TEMPORARY TOTAL
DISABILITY BENEFITS FOR THE PERIOD DECEMBER 23, 1972, TO JULY
23, 1973, INCLUSIVE, '

WE DO AGREE WITH THE HEARING OFFICER'S CONCLUSIONS CONCERNING
THE NATURE, LOCATION AND EXTENT OF CLAIMANT'S PERMANENT PHYSICAL
IMPAIRMENTS AND WITH HIS EVALUATION OF THE UNSCHEDULED DISABILITY.
WHICH THE INJURY PRODUCED = AND HIS ORDER SHOULD BE AFFIRMED IN THAT
REGARD, .

ORDER.
THE ORDER OF THE HEARING OFFICER, DATED SEPTEMBER 27, 1973, IS

HEREBY MODIFIED TO GRANT CLAIMANT TEMPORARY TOTAL DISABILITY FROM
DECEMBER 23, 1972, TO JULY 23, 1973, INCLUSIVE,
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CLAIMANT' S ATTORNEYS ARE HEREBY AWARDED 25 PERCENT OF THE
ADDITIONAL TEMPORARY DISABILITY COMPENSATION AWARDED HEREBY,
"IN NO EVENT, HOWEVER, SHALL THE FEE AWARDED BY THIS ORDER, WHEN
COMBINED WITH THE FEE RECEIVED PURSUANT TO THE HEARING OFFICER'S
ORDER, EXCEED FIFTEEN HUNDRED DOLLARS,

. IN ALL OTHER RESPECTS, THE HEARING OFFICER'S ORDER, DATED
SEPTEMBER 27, 1973, IS AFFIRMED,

WCB CASE NO, 73—-1175 MAY 22, 1974

FLORENCE V, MORELLI, CLAIMANT
SCHUMAKER AND GILROY, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER
AFFIRMING A DETERMINATION ORDER WHICH AWARDED 48 DEGREES UN-—
SCHEDULED DISABILITY FOR BOTH SHOULDERS, 28,8 DEGREES FOR LOSS
OF THE RIGHT ARM AND 19,2 DEGREES FOR LOSS OF THE LEFT ARM,
CLAIMANT CONTENDS SHE 1S PERMANENTLY AND TOTALLY DISABLED,

WE ARE PERSUADED FROM OUR REVIEW OF THE EVIDENCE THAT THE
REFEREE HAS MISCONSTRUED THE EVIDENCE, THERE APPEARS LITTLE
NEED TO REITERATE ALL OF THE MEDICAL EVIDENCE, IT IS SUFFICIENT
TO NOTE THAT THE DOCTORS ARE IN GENERAL AGREEMENT AS TO THE
DISABLING CONSEQUENCES OF CLAIMANT'S COMPENSABLE RESIDUALS,
THE TOTALITY OF THE EVIDENCE SUSTAINS THE CLAIMANT S CONTENTION
THAT SHE IS UNABLE TO REGULARLY PERFORM WORK AT A GAINFUL AND
SUITABLE OCCUPATION, FOR A WORKMAN TO REGULARLY PERFORM WORK,
HE OR SHE MUST BE EXPECTED TO FULFILL THE REQUIREMENTS OF THE
JOB DAY AFTER DAY AND FOR THE FULL NUMBER OF HOURS REQUIRED,

TO BE GAINFUL WOULD REQUIRE THE OCCUPATION TO BE SOMETHING AT
WHICH A WORKMAN COULD MAKE A REASONABLE LIVING WAGE, TO BE
SUITABLE WOULD NEED TO BE INTERPRETED AS BEING ATTAINABLE AND
WITHIN THE ABILITIES OF THE WORKMAN, CLAIMANT HAS BEEN TOTALLY
PRECLUDED FROM WORK OF SUCH KIND,

ORDER

THE ORDER OF THE REFEREE 1S MODIFIED TO GRANT CLAIMANT AN
AWARD FOR PERMANENT, TOTAL DISABILITY,

R COUNSEL FOR CLAIMANT IS ENTITLED TO RECEIVE AS A FEE, 25
PERCENT OF THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS
AWARD WHICH, COMBINED WITH FEES ATTRIBUTABLE TO THE ORDER OF THE
REFEREE, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,
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Neck injury: I. King-———=——o— == ——— e oo s e e e e e oo 105
Pancreatitis after blow to stomach: D. Lewism—=s==————=————eoe——- 225
Partial denial of back condition: A. Verment ————————————————————— © 160
Psychiatric problem after head injury: J.C : 22
Psychological diagnosis: D. Neilsen--o===mm==—o==—sosooe——eoo——ae 239
Ruptured pectoralis not related to shoulder injury: B. Smedley-—- 152
Salesman in car wreck: S. Bebout-——=-——=—=———ecmcmm o m e 133
Sore back no go: L. Marshooorooorssmoossoscesssmoocooooooooos = oo 200
Suicide: M. Jones=mmrmmmomommossssonTooosToosoTooaoTssooTooorsnnoss 244
Thrombophelbitis: W. Leamingmoms==mm=scmss-sooooooocooooocscsoecoeos 103
Ulcer: W. McCOym=rm=mmoosssmmos=sossoommooooosssossoososomosmoomooss 47
Unwitnessed accident: R. JoneS=morommomom=mo-== T Y e 33
Wife broke hand slugging husband: A. Elmore=msrw===o—-moomoommsm—ooons 274
COMPLIANCE
Apartment manager: J. Palmermo=os=—o=m-emosmocoososooososooooeoooeess 196
Bar was non-complying: F. Johnstonm=m=msmmorcmooscsmoossnooosnonoess 97
Board and room ranch hand: R. Butlerss==sm-mmoccomccemso—csscomoo- 278
Death claim filed two years late: S. Beboutm=mzm==oosooomomo—o—oooo— 133
Employer made some payments before going broke: S. Beboutm======= 133
New age mission non-complying: W. Anderson=mwmmoc==mosooommocooos 163
HEART ATTACK
Aoe/coe problem: E. Johnsonss===ss==smm=c—oos——oos=—ocoo——ooooooos 190
Aortic aneurysm claim settled for $10,000: R. ZorneSmm=mmmmmo====- 15
Allowed to truck driver: H.Bengemmrmmmososmmssssosssoososoooososss 82
Award of 224° increased to Total: R. Jaime~——-—-——————eeeaco—a—- 59
By-pass surgery: G, MoOOre-————m=—morme— e e e e s e e ————— 162
Cannery worker: S. BeesOn-————===———mo——rme—— e e m e — e m— e — 926
Claim allowed: F. Davidson———-——r—=—=———co—c—ee e — e e 20
Claim allowed: A. Cristofaro-————=—-=-————corm—mme—e e m e mcm o 76
Denied where claim related to back injury: G. Schultz:::::::::::: 187
Fatal heart attack not compensible: R. Geer-—————-——=-=—ceoe———-c- 93
Flour mill: B. Seal=====o=oz===ooo=o- STty Y Y e mm e sm e 235
Heart fatal to logger: C. Fredricksonmemzzzmozomomsomomosmmn=-s ===== 154
Heart and ulcer: A. HansOnNmooooooosooscsoooosssoososooosssooossons 88
"Just standing there" and died: A. Albano-——-—————=——===—————————- 144
Iog trucker fatal: A. Holst——-—————=—eeeooomm e o oo 253
Non~fatal claim: A. Stephens ————————————————————————————————————— 269
Permanent disability denied where returned to work in

30 days: W. Bryan————=-—m———m— e e e o e o m e e 93
Total disability: W. Kern———=———==—o=—= e e oo e oo o - -- 281
Total disability where died: L. McInnis-———=——————om——ecmomar e 112
Truck driver on the road: A. Edwards—————————————————————c——————— 158

Two prior attacks: W. Snyder-—--—--—===————==-—=——m-m——m————e——-- 226

JURISDICTION e \

Hearing officer attempt to retain: E. Taylor—-————=—=c—=——e————-— 207
Hip failure from 1941 injury: J. Croghan---—-—-——-=-=--c—————e———— 263
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Own motion relief denied: S. Graves——=——==———cem——e——————— e —
Own motion dismissed: R. Day==-~--- ————— e — e e
Own motion on 1951 injury: K. Murrelle=o-==omos—oosoomooos———-——-—-
Own motion remand for advisory hearing: W. Lish Y ——
Owil mociai: on 1963 injury: O. Gaffney-==zmo==mo-——omre—ome—————ee—-

Own motion referred for hearing: C. McCarty======o===oocoscooooe—-
own motion does not extend to hearing where denial has

been entered: J. Conaway=m-===m-—-===morsooooooosoosooossoooTss
Own motion order to pay medical bill: L. Sullivan=-====—==-- o
Own motion reopening for foot amputation: G. Holsheimerzm===—m====-
Own motion referred for hearing: G. Ellismemmmomomzmomomemonocoosos
Own motion reference for hearing: C. Williamsmomm=mzmme—mom—coooes
Own motion doesn't extend to denied claims: E. Fieldszm=m====m====-
Reopened on own motion: R. Pettengills-mememmomc—omommcmonccsmoeoooos
Reopened on own motion: L. Ervinmemz==mmososcos—oscosesoooosoooooooos
Snotty denial of own motion: O. Gaffney====m=nrresmecesoscconoo--

MEDICAL SERVICES

Diagnostic services: R. Selander-————-————mrms—m e m— e — e e
Litigation report to claimant's attorney: R. Selandermm=========-
Payable even if result is to procve problem is unrelated:

V. Johnsons=ssssssrme e e e e s e e e e e e e e e e e e s e e e

MEDICAL REPORT

Claimant's refusal to make medical report available grounds
to dismiss hearing: J. CombSmmmssmmosssoscssoosoooossoomeoo-

MEMORANDUM OPINION

Affirmed: T. DicKkerson-——ooms oo oo s e e e e e e
Affirmed: G. Rios—=———=—m———eo—cocc e == i miate
Affirmed: J. NeWman = m o s s o e e e e e e e e e e e e e

OCCUPATIONAL DISEASE

Award of 8° affirmed: G. Graham—-————==—————e———mm e e
Bronchitis for working in Reynolds plant: P. Brauey————————m————o
Contact dermatitis: D. Balleym=mmmm=c=mocsoconessonos=—=s TEm=m==s
Dermatitis claim hit paydirt: D. Bailey=——=——=————wem

Dermatitis claim successful:. D. Alleg-===--= - ————————
Dermatitis for 12 years: E. Simmong-—-——————r————————————c—c——e——
Fee for work before Medical Board: M. Carey--- -—- -—
Fee where review did not reduce: A. Kilgore==—ememecreceimmmonaex

Hearing claim increase by Medical Board on SAIF appeal: R. Kilgore
Hearing loss: A. Kilgore-——-=-——=——c ——cocmm e e e e e o
"High blood pressure: E. Miller-——-———-=~——————————c——o—e—cooom oo

Hypertension after 48 years in sawmill: A. Frey-——————————————a—-
Insanity: H. Worrall-——=—=-==—=—— e e e e e e

Order rearranged for 3rd time: D. Bailey-—=————————c——cmcmmaoe——x
Partial disability: E. Murdock=——=—=——c=—e- ——— e e

Salmonellosis from working in turkey plant: V. Sturzinger—--—-—--—--—-
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Settlement where stormy procedure: W. McCoymmmmmmmmmmmmmcommnooes
Ulcer: W. McCoy mmmrmmmmomsmooosooo oo onors oo omn oSS nme S n o s ST

PENALTIES AND FEES

Both allowed for denied claim for fibreglass pollution

caused by lung condition: P. Blank==m==sso=mcmssssssoocoomocss
Double fees to claimant on 3-way case: D. Virellms===—oo=——o—oo—o--
Fee for attendant x—-exam of doctor: V. Johnsonm=m====o=os—-mmomctmoo=e
Fee denied where no claim denial: A. Andersonmm-========oosmnooos
Fees denied where lawyer messed up file: R. Strausbaughmmo=z==m===-
Fee on occupational disease: M. Careym=oos=—ooossooosoooossssoosss
Fee denied by Board for appeal to Court of Appeals: B. Casperm===-
Fee reduced at attorney's request: D. Tadlock=mm===s=====moo=ooooe-
Fee of $1,500 fixed summarily by Circuit Judge: W. Anderson=m=====
Fee but no penalty where unjustified offset claimed: R. Todahl
Fee denied where cross request by employer: W. Coenmemzmmmommmmmm=
Fee of $1,670: R. SalazarmosssosssssoosssnocooooosnossoSossooonoTs
Fee disallowed where fund prevailed on collateral issue:

J. Moline=m=memsmmmsesmossssessnss e e s e s oo s e s mons
Fee of $97.20 approved: L. Sills=mee==m=m=sz=moossssosssnssssoomoonons
Medicals are not compensation: R, Klinezmzmmsmmms=moocosonooosooss=s
Multiple carriers, each pointing to other: D. Virelloms==zzmoms=oos
None for requesting closure, even if premature: H. Briggsmm=====<
Occupational disease on review: A. Kilgore=mzmzomomssmmsmmsosssosomos
Penalty on aggravation claim: S. Keeler=m=====ozoomo- mommmmmm—sooos
Penalties where two employer dispute: J. Westby----—-—--o—c—o—=u=

Penalties over time loss termination: S. Hussey-—————=—=——=——————-

PERMANENT PARTIAL DISABILITY

(1) Arm and Shoulder
(2) Back - Lumbar and Dorsal
(3) Fingers

(4) Foot

(5) Forearm

(6) Leg

(7) Neck and Head
(8) Hand

(9) Unclassified
(1) ARM AND SHOULDER

Arm: Permanent pain and worry not enough to increase award: ,

D. Pattersonmsresomreson o ssss s S s S IS T RN SR SRS SR STIE R ST
Arm: Award affiymed: A. Andersonmz=m=mmmm—smoessrsooosmosocooooo-
Shoulder: None where credibility problem: B. Smedleyzm=====m=====-
Arm and Back: 38.4° & 32° affirmed: E. Taylormems-==m=oosmoosos==-
Shoulder: 80° over SAIF appeal: D. Bailey--=————=—c—————c—coco———e

(2) BACK

Back: Award affirmed: G. Dickenson-m=-=—————————e—————r—————————

Back: Affirmed where extreme obesity: §S. Hussey——————==————————-
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Back and Arm: 40% & 15% on fall from telephone

pole: J. Howenstinesmsmssmmmcmsssscsnscssonossonosssooscsoonsss 173
Back: 35% where quit trucking: L, oL YoR T —— 156
Back: None where no medical: J. Martinm=sss=ssrnomcsaonszssmnos=c 6
Back: None for possible discomfort: M. Rousemrsmmzmmcsmmzmocmooooe- 27
Back: None: T. Taylorsmom=soossoosossoomoososssaoosooc SEmmmomsoes 76
Back: Settlement denied approval: D, Jones-smmessmcerisseoecooeo- 75
Back: Undisclosed award affirmed: A. Driscoll=s====== mmsmmsmsessoos 25
Back: 10° more on settlement: T. Fisher—-——-=--—m———me—caomme———- 62
Back: 16° for credibility gap: C. MaleS—=—=rme=m=m———c——mcmeee e e 70
Back: 16° to clerk: G. Berlinquette-—————memem e e e e e c— e e 92
Back: 16° for strain: D. Jon@S-———=——mo——e e cm e e e e 234
Back: 16° affirmed for lack of motivation: ©O. Hanson-——-———~-——- 281
Back: 32° where emotiocnal problem: L. Hurd--=-—=—==cececccececceemaa 1
Back: 32° affirmed for sprain: D. Sharp-—=—-————=———e—e——coemae————-e 4
Back: . 32° where hearing officer slow: C. Moore-——-————=-—=—===--— 9
Back: 32° affirmed: K. Cockrell——=—s—eec—m e e e e e 40
Back: 32° after fall: N. Schlecht——-——----—ceomec—mece o 138
Back: 32° affirmed: L. Almondzm=m==mom=om=- G Y X A XS IS 261
Back: 45° on 1958 injury: J. Robertson-—=—-—-——————m—co—c—co—eo——mo 276
Back: 48° after fall: E. Thompson---=———=-- e 66
Back: 48° for mostly subjective: J. Harlow———=—————————ce—ac—oo—- 71
Back: 48° to kid with strain: R. Martinm==srossssocoomomooooooo- . 73
Back: 48° after fusion where go back to work: W. Sullivan------—- 129
Back: 48° to mill worker with pain: E. Plerce-—====-meec—meoccaa—o le4d
Back: 48° affirmed where can still do sawmill work: K. Nevdal--- 175
Back: 48° where prior 35% award: R. Hogan-—=———————=c——————c——-— 188
Back: 48° where want total: R. Atwood-——m-———er———c—o—ome o — oo 201
Back: 48° to road worker: E. Field--=-——-————ccoemecammac oo 202
Back: 48° for chronic strain: M. Eatwell--—-—--——w—emo—re—eo—oa— 250
Back: 48° to age 20 carpenter: B. Shell-—=—=——memeoecc—m—mmcc—————e 253
Back: 60° for back where already retired: T. Pearl--——-———---——- 96
Back: 64° for minimal loss function: I. Castle-—=-—==—========—— 32
Back: 64° for psychopathology: M. Crouch——=—=—===== e — 41
Back: 64° where heavy work precluded: W. Boaz-——=—=-=====—=—o—-—— 45
Back: 64° affirmed: R. Rector--—----=--——c—oeceoooococoomno oo 54
Back: 64° for conservative back treatment: D. Schmitz----—-=—-— 132
Back: 64° where prior award: R. Larson-——-——==———e—ecc—ocec—oc—o——-— 185
Back: 64° affirmed: S. Tackett--——r—=—-=—-—-- Smmmmmmm— o 209
Back: 64° after fusion: K. Schallers=—=mo=oos=—ocormonosoonosomones - 273
Back: 80° affirmed over employer appeal: G. Krussowmo=z==moo====- 10
Back: 80° where won't work: A. Kilgoremmsesrmmm=memmcc—coce—ooooe—- 131
Back: 80° where retrain as watchmaker: L. Wallacemzzm=m-sccooo-—- i80
Back: 80° for sprain: E. Stitto=mses—omccsmoccoomoooooos-ooomooooe 186
Back: 80° affirmed: J. Ottommsm=mmmmmcoomme—ses—oomee e reee e e 200

Back: 80° after reduction by -stipulation: E. BurnsS—m=ms==mos=——c=- 240
Back: 80° after laminectomy where precluded from

millwork: R. Anthony=msmsosssssocsssossssosoonooosoooessooes 254
Back: 96° from 192° for mildly moderate disability: A, Causey=== 77
Back: 96° for strain: L. O'Nealzmmr==s=m=csmsmscsssossssosssoosssns 94
Back: 112° where can't return to logging: B. Matticem=cm=mmzm=—=o- 130
Back 96° where want total: G. Seaberry=mc-o-z=moosoooossooosmoooo- 141
Back: 96° where want total: M. Goodemsrm==m=m==mrmoosssoossssocossmos 215
Back: 96° where back to work and still long hours: P. Mitts====- 217
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Back: 96° affirmed to unemployed: W. Odom———===——————wemaen————- 246

Back: 96° over employer appeal: L. Davis—-—-————=—emmee e e 261
Back: 112° after fusion: W. Delorme==—=—————me oo 29
Back: 112° for no motivation: G. Golds—=—-m==eec——momcmoomm e 224
Back: 112° where barred from heavy work: C. Ballard----~—-~=—=--- 258
Back: 128° to waitress: E. Widmalersmememrmmmcmmcccsssseccccocccnees 56
Back: 128° to 300 1lb. man: R. Madenss===sce=mmossccococssesmones 72
Back and Leg: 128° & 22.5° to millwright who has trouble

working: G. Smalleymsmwmmmomsoosmcsssssococseessc oo cc oo aa 136
Back and Leg: 128° & 75° affirmed: J. Randall---==--—-=—cm—eu———r 199
Back: 144° as before where reopened for surgery: G. McElroy===== 151
Back: 160° after two laminectomies and fusion: D. Stutzman=m===== 25
Back: 160° where can still barber: R, Hilles==msem—————memmme—ce—— 45
Back: 160° affirmed: J. Rulzommcemmsmmmeomccccsccsesss oo oo cnssee e 52
Back: 160° for bad fusion: M., Nutini---——--—- o e e e e 68
Back: 160° from total: J. Koroush=-—m—s—=—mm o 121
Back: 160° to nutty woman: N. Kendall-=-—-——=cmmoecmmm e 171
Back: 160° for emotional reaction to multiple injuries:

E. Singletary-———-—————mmmm e e e e e e e 265
Back: 160° to sign painter: D. Gordon———————me—mcmems e e 272
Back: 160° to truck driver: H. Wrightm——==meeeoee o 238
Back: 192° where can manage trailer court: (. Hines—==-=-=====e—m 54
Back: 192° on reversal of total: J. McCuiston=-=w=—-ce—e—we—w——— 123
Back: 192° increased to total: R. Salazar--—--—-—-—-——===ccooou————— 124
Back: 192° where want total: L. Christiansen=---—---—c-eceeewa-o= 128
Back: 192° for mildly moderate back: W. Hoover—==—-————r—cece—e—— 159
Back: 192° affirmed: M. Williams--—-=---—--=---=—sommoo oo e 207
Back: 192° where want total: T. Graves=—————=wmecmsmmm oo 249
Back: 192° affirmed: C. Ballew——====-=w—o—mmmmommmm e 262
Back: 192° where need motiviation: R. Wright-==--ceceemecmmea—o 266
Back: 192° for poor motivation: E. Rikala---—====-=cc—mmmeeeeeon 267
Back: 200° where can't sit: G. Luff (Fox)=---———-—=rme—mmcerormeax 84
Back and Leg: 204° & 100° affirmed: G. Payne-—-==mm=————ce—eeca= 267
Back: 208° for mildly mcoderate disability and can't

work: F. Ponder—————=—=——— e e e e e e 36
Back: 256° for fusion and poor motivation: J. Stewart~-—---—-—-- 122

(3) FINGERS

Finger: Various to choker setter: J. Pettyjohn----- D e e IS 13
(4) FoOOT
Foot: B81° reversed on cross. appeal: V. McKinnon------ ——————— e 236

(5) FOREARM

Forearm: No more after 4th closure on arthritic

progression: A. Norton--—---—-—=-——-—m - cmm e — o 1
Fcrearm: 15° for burns: W. Fulbright---—-—--r-voccmmm 56
Forearm: 15° where want total: U. Phillips~=-——=-==remeeecneaao 81
Forearm: 30° affirmed to 69 year old: F. Holmes——==————v—o—w—um=x 55
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(6) LEG

legs: Affirmed to log £ruck driver after smashed by log:

R. Fosterm=m===mrommrmcoossnsssnoosceoscssoosoooocssooos——————s
leg: Award affirmed: E. Ishmael::::::é ---------------- ———————
Knee: 15° affimmed: A. Israelm=ss==s=scsmsmoos—-—————————o—co—o—oo—n
Ieg: 30° for knee: R. Unterseher=====-- -—- ittt
Leg: 35.2° on 1941 injury: J. Croghan=m=m==mm===sooosososcsoecssss
leg: 37.5 for bad fracture: R. lLundquistz====z=zs-———--————s—woe-
Ieg: 37.5° affirmed: R. Petersonmmss=mmocosomosscooscooocsssoses
Leg: 45° for knee: D. Steveng-—-—-—-—-——==————o—————e——e—eo—— oo
Leg: 45° for knee brace: J. Carter--—-—-—=--m-——c———c——c———wo———
Leg: 75° for knee: T. Dillingham----—-—=-—-~-——cm——re—ce——crm—e——
Leg: 80° after increase: M. Floyd---=—=—--—=-——————=-- —————mm e
Ieg: 8l1° for crushed foot: F. Miles-——=—==—m————etoeamcao—— o

(7) NECK AND HEAD

Neck and Head: By windshield wiper motor: P, Vernonm-==-=m=mo=m—-
Neck: 32° affirmed: E. Surberzmocm=msmesooocosooscosoossooosoooos
Neck and Head: Various increase of 53.5°: M. Arnesonm=m=mm=m==m=o==
Neck and shoulder: 96° where Dr. Reinhart wants to

treat more: A. Crouchm=m=s=mmomcossoccomoscsmsssssssssooeesons
Neck: 128° where hit by widow maker: W. Williamsmomm==moo=m—ooooo-
(8) HAND
Hand: 30% to saw filer: W. McGuire-——=—=———————e—mm e e e m e
Hand: 82.5° for smash: C. Gould=m=sm=mm=esmosecococcocscccooccces

(9) UNCLASSIFIED

Asthma: 64° where can't work in cannery: S. BeesOnm=mz=mmo=omomo=oos
Burns: 160° after reduction from 296° in case where claiment

due to seniority got soft job: L. Gilsterzm=mm=mmom—-—moo—m=—om-
Burns: None for coffeepot burn: W. McCloskeymmrmzmmrmmmcmmomooo-
Concussion, etc.: 192° from 32°: B, Kageyamamo===—oosmmossmonoss
Eye: Undisclosed affirmed: R. Oleman===r=ononsernonreseseoseceeeeons
Heart attack: None where return to same job in 30 days: W. Bryan-
Hearing: 42.04° rejected: A. Kilgoreémozomomoomooomoooosonoocoooes
Hearing: 60.48° on increase after SAIF appeal: A. Kilgore==—====-
Lungs: None for chlorine gas: E. Daviszmmosmsmocssoocssooossoooss
Multiple injuries affirmed: . J. Petitmmmszmssoos==co-smoossooresom-s
Multiple injuries of legqg, foot, forearm and head: D. Blanchard===
None period: A. JacksOnmormsmmmoorssssssoooosooooosoososoocosoooss -
‘Nose: No PPD: R. Proffittmsmresmmsmomoscessoeesneeeon—e e mm e ———
Nose: 80° from 128°: D. Millermmssomorssmoecommocsooossooooeseooe
Obesity: S. Hussey---—-1::::;:::::;::+——-———--—--——4 —————————————
Occupational disease: 32° affirmed: E. Murdockmm=m=—m—m————co————
Spleen: 96° for complications: J. Green----—-=—=-———=—-—————e——

Tailbone: 16° affirmed: J. Skogsethm=——==—=o——=—comomomommo e
Two claims settled for $725: C. Hartley———=————ec——ecm—ecc—m—me———
Unknown: 48° reversed: B. Bailey-——==m=——--m——————oomomom—me e
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PROCEDURE

Affirmed on payment procedure: W. Rogersmmr==mmozmmocsrooomoooeos
Attorney fee of $75 for attending deposition of doctor:

Back injury manifest in leg: J. Carson====== B
Claimant missed hearing because in Coast Guard: M. Sears=s========
Cross-appeal struck pay dirt: V. McKinnon—-——-—-———————————o——-—o
Death claim untimely despite change in law: M. Garman——————=———=-
Death claim dismissed: G. GronQuUisSt————=——=—c=cemoommm oo eeee
Defacto denial: E. SimmMONS—=—m=m === = —— oo e e e e e e e e e
Dismissal inappropriate terminology after hearing: W. Bidegary---
Dispute among carriers: E. SimmONS——===——= e mm oo e e e mm— e ———

Disobeyance of remand order sought: C. Delamare-—=—-——-——===—====-—c
Employer requested hearing 11 months after total disability

award: L. Krugen----——-—--- A T ——
" Fee not allowable by Board for court work: B. Casper-—=--—=—————————
Fee in occupatiocnal disease case: M. Carey—=————————=————————c————u-
Medical only referred for determination: F. O'Neall-———————————w-
Medicals not compensation under ORS 656,313: R. Kline-—=—=—=—===m——-
Mooted request where claim reopened: M. Hill-——===z=-—-oe——o——oo
Motions for supplementing record dismissed: A. Verment——————————-

Motion to present more evidence denied: H. Briggs——=—-—==m——ee—cemo

Motion for reconsideration denied: G. Roberts-————————--—-=cc—-—-
Notice of appeal left off: L. Ervin-—=-=-——m——emmcmmm e e
Offset of time loss paid pending appeal against PPD where

time loss award reversed not proper: R. Todahl-=—==—m——e=me—-
Order corrected: G. Luff (Fox)--———--—-=———————moo—mm oo mm oo
Order corrected: E. Ashworth '
Order messed up: B. Kageyama
Offer evidence if plan to claim that refused: C. Sutton--—---———-—-

Own Motion hearing consolidated with new injury: C. McCarty-—=—=——-
Own Motion jurisdiction doesn't extend to denied claims: E. Fields
Phoney denial: J. Dozier-——————=-—m———mmo—m— oo e mm—mm o e
Read this one: E. Simmons-———=—--=—=——————————e— oo m oo e

Reaffirmed on remand: W. Buckley-—————————c—comem e oo
Reconsideration denied: A. Andersonmossmmossosoossoonossoonosmonns
Reconsideration vs. appeal time: R. Larsonmsz—==mm==—smmcsoooo-—oo-
Remanded for new evidence on motion: E. Rikalam===xzoocrmsosesso—-
Remanded for more record: J. Carson-—=—-—-——=———————e———
Remanded for additional evidence: C. Caldersm—==momrmmmoscsooocsos
Remanded where additional medical report tendered on review:

L. Jelksmmsmmmmmmrmoms o s e s s e e e s e s e e mm e
Reopening may not kill Permanent Partial Disability award; if

not grounded on failure to be medically stationary: R. Larson
Request for review dismissed as untimely: R. Wright-———=————ce—ax
Resistance of claim at hearing is defacto denial: J. Lowe———=—-—-
Retention of jurisdiction by hearing officer pending

curative treatment: E. Taylor-—-—--——-——--— e e e e o

Ruling 2-1/2 years after determination because of employer
delays: L. Krugenosesooossssossss e osess oo es s ses cone s ns
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98
100
85
236
214
213
282
179
282
208

155
142
138
139
64_
181.
24
20
123
202

les8
109
110
197
145
125
288

23
282

71

39
231

63
100
277

215
252
66
143
207 -

155
289

46



Service of request for review: M, Schneider-—-—-—-———-===—ceceecmmea—- 230

Service of request for review is jurisdictional: W. Grable-—----- 57
Settlement disapproved: J. Pietila-—-=———==——-c—m—moommomeem e 67
Settlement approval denied where included total release: D. Jones- 75
Settlement where occupational disease confusion: W. McCoy---—-—=-- 113
Settlement (phoney) may cause insurer to pay twice: J. Barrett---- 115
Settlement claimed void: J. Barrett——————-————emeommm e mm o 115
Settlement approved regatding electroshock therapy: R. Smith----- 118

Split request for review creates procedural mess: M. Hill-—==—=——= 181

Supreme Court ruling that not employee for tort liability

purposes not binding on Board, says Board: §S. Bebout——==-——--= 133 .
Time loss and Permanent Partial Disability not payable at

same time: W. Reid-—--=-—---- e e e e e e 83
Time loss prior to filing of Aggravation: L. Cummings-————=—~—=—- 184

REQUEST FOR HEARING

Allowed beyond 60-day period: K. Smith-—m————=——crewmmeecmoe e — 87
No excuse for letting 60 days run from denial: W. VanWinkle-=—-—-—- 107
Not timely where also filed for off-job insurance: R. Pierce----- 106

REQUEST FOR REVIEW

31st day request: R. Wright----—--———ceecoecomrmm e cc o oo 40
Claimed late filing: N. Reiling----—-—---- e e e e e 195
Dismissed for want of proper service: M. Schneider-----—==-——-——- 214
Interlocutory appeal on joinder case: J. Barrett-—=--—-—--——c---— 115
Interagency mail used: G. MCElroy-——=——=mo=m———=m—w————emco oo e e oo 29
Late filing: N. Cobbm==-—r—==—o—c—— e e e e e o e e m e 224
Procedural trap: M. Schneider-——--==-—-=—--———coo——mmme oo e 230
Proof of service neglected: W. Grable--—-————=---——m—————————eo——o 57
Settled for $250: J. Ferguson-——=—————-—————=——————o————m—ee oo 43
Settled: €. TUF@N—==c === s =m = e e e e o e e 109
Withdrawn: R. Qualls-—--———=————-e—cem o m e e - 30
Withdrawn: F. Dieter-————-—=—=—m—m——m— e em e e oo o e e 36
Withdrawn: R. Hadwen---————=—-——o—————————— e e o m e o 6l
Withdrawn: D. Jensen=-——— == o=~ mo T o s o e 90
Withdrawn: D. Johnson-————=--=-—————————m oo e o — e e 110
Withdrawn: W. Sullivan-——-—--—-==-——-——————e o o e 129
Withdrawn: M. PaUlSON === == e e e e e 187
Withdrawn: A. Moore-—————- —=== = - ——— e e e — e — 192
Withdrawn: P. PypeYo-—oom—m——— - oo oo 218
Withdrawn: L. Adams————=— === == om s s o e e e e 218
Withdrawn: D. Marvin-=--——c=s=o——r—mme oo e e oo e e T 232
Withdrawn: J. Orenm-~—-o-ooooo o o= sos s oo e e e e e 280

TEMPORARY TOTAL DISABILITY

Additional allowed: M. Armeson-——=————————== = — - —— e 11
Additional allowed: H. Briggs——-————--——=—————or—c——o e 289
Affirmed: R. Wright--———--vrce—weme e e e 17
Aggravation disability prior to filing claim: L.Cummings 184
Off-set prohibited where paid pursuant to order pending appeal:

R. TOAGh Lm == o mmm mm e e e e 168



Reopening reversed: A. Crouchm—m——o———————o—e oo oo e e

THIRD PARTY CLAIM

Distribution dispute: D. Ceglie=—=—m——mme e e e oo e e e

TOTAL DISABILITY

Affirmed for left leg: G. Glenn-——==——=rm—rem e e e
Affirmed over employer appeal: L. Krugen-———-——-———————————a———c—x
Affirmed to store clerk: D. Elliottomoosooomomonossscesonasooano-
Aggravation to, where prior 240°: V. Luedtkemmmermmmecmm=emocoee-
Aggravation total: R. O'Dell=zmmomsmmmoromocmscscecc s —cecceoe o
Aggravation total: M. Pentecost-mr=zm=mmmce=ooomsooocmmosecscoesooee
Allowed by way of aggravation: C. Suttonmomsmzoossooccccoc——oooe-
Allowed where seniority list makes reemployment in soft job
impossible: R, Grunstmos=ss—reoocecmossecsescscosccssosesosne
Allowed for tailbone surgery: H. Crowell===ms=memmossmonossnonsssns
award reversed: J. Koroushmmmrzrmosmosssossscossmonccccccececosmens
Award reversed: J. McCuiston==mmmssmsomesscocssscsssossscooccsoseos
award setp aside and reopened: J. Massingalesm=ss=e==soemccoceocooeoo
Died pending appeal: L. McInnissos==szz=====- B
Bad fusion not enough to make odd-lotter: M. Nutinimos=—cszsccmes
Bartender could work: J. Rutherfordm=som=oomem—msossooossemcoosonoess
Brain damage: J. Pietilamsos—ooossmoosmsmssecssecescssosessosssonee-
Broken back: W. Koivistommsmmoososmoesoscosoooesommcesoseceoosme-
Heart attack: R. Jaimem=sssssmsssmznocsooossoscsssoo-oosssoooscoces
Heart so bad can't work as janitor: W. Kerm==osrs=morecssmssoes—oseo—o-
Logger who can't log: H. Smithrmosszsoooromromocssemcccoscconosoe

logger with bad leg, hearing and narcolepsy:
Lump sum settlement stipulation disapproved: :
Mutliple injuries: F. Morellim-sss=m—osomoooocooscsococonsoesenee—s
0dd lot total: E. Ashfordsmmemsmcomsrcomosscossscomsccossssosscenoes
Open sore, infection and osyeomyelitis basis for Total: J. Allison
Phoney settlement on multiple insurer claim: J. Barrett=m=msso==moe
Review abandoned: C. Zachowsmsmszomsmoomsossssoosomooocoooooes mmmmee
Severe disc degeneration: C. Applegatemm—smoomesmese—rsoe s osees
Total on third appeal: H. Vicarszmm=m==oz-=omo——oo- e rmemomman
Total where can't speak English: R. Salazar====mo=-=—momssccccmooees
Wants to work but can't: L. Shortreedmmmromosmsmocos—ooseromoceses

303 .

255

183

270
155

60
231
146
147
145

204
26
121
123
148
112
68
275
233
28
59
281
278
21
67
291
213
31
115
38
164

124
234



NAME

Adams, Lester

Albano, Albert

Allee, Daniel E.
Allison, John M.

Almond, Ieitha A.
Anderson, Arvest Corbett
Anderson, Arvest Corbett
Anderson, Arvest
Anderson, Wilmot
Anthony, Ray

Applegate, Clon
Arneson, Marjorie
Ashford, Elmer
Ashworth, Edward C.
Atwood, Robert F.

Bailey, Betty J. (Longacre)

Bailey, Dessie
Bailey, Dessie
Bailey, Dessie
Bailey, Dessie
Ballard, Charles
Ballew, Clarence
Ballweber, Jacob
Barrett, Jack
Beaver, Larry E.

Bebout, Sheila M.
Beeson, Seere E.
Bell, Patrick T.
Benge, Harold B.
Berlinquette, Georgia A.
Bidegary, William J.
Blanchard, David, aka.
Daniel Blanchard
Blank, Penny L.
Boaz, William R.
Brauver, Paul F.

Briggs, Hazel Memory
Briggs, Hazel M.
Brosseau, John
Brown, Walter L.
Bryan, William B.
Buckley, Walter
Burkhalter, Lionel

" Burns, Earl A.
Butler, .Ronald A.

ALPHABETICAL INDEX

VOL.

11

WCB CASE NUMBER

73-2882
72-474
73-483
73-20
73-1763
73-376
73-376
73-376
72-2833
73-944

73-1328
72-2444
73-1102

SAIF Claim No. DB 164517

73-153

70-1913
72-2545
72-2545
72-2545
72-2773
73-1554
73-2658
73-394

73-527,
73-545

72-95
73-1010
73-436
73-1426
73-1340
73-321

73-803
73-1435
72-1247
73-637

73-1751
73-1751
73-1084
73-2424
73-1399
73-819

73-2052
72-3560
73-2059

305

72-1406 & 72-1407

PAGE

218

144
80
31

261
28
39

101

163

254

164

11
213
110
201

17
39
64
79
222
258
262
246
115
241

133
96
50
82
92

179

137
192
45
58

20
289
219
271

93

71
154
240
278



NAME

Calder, Douglas .
Carey, Myron W.
Carraway, Edward J.
Carson, Jimmy D.
Carter, Jess D.
Casper, Bernard O.
Castle, Ival

Causey, Arthur
Ceglie, Debra
Christiansen, Leroy A.

Cobb, Norman L.
Cockrell, Kathleen I.
Coen, William

Combs, John Iee
Conaway, James C.
Cock, James R.
Cristofaro, anthony C.
Croghan, John H.
Crouch, Arthur

Crouch, Mildred

Crowell, Helen
Cummings, Leonard

Davidson, Floyd
Davis, Edgar W.
Davis, Larry

Day, Ramond C.
Delamare, Cathy B.
Delorme, Wendell M.
Dickenson, George
Dickerson, Ted O.
Dieter, Faye F.
Dillingham, Truman S.

Dinnocenzo, Charla Jean
Dozier, Jim M.
Driscoll, Austin C.

Eatwell, Myrna
Edwards, Alvin D.
Elliott, Donald P.
Ellis, Gary
Elmore, Ann
Ervin, Lucile Mae
Ervin, Lucile Mae

Ferguson, Jess
Ferrell, Kirk
Field, Ellison A.

WCB CASE NUMBER

73-3110

71-2479

73-262 & 73-484
72-257

73-1832
71-2269°
72-3317

73-961

None

73-557

73-2361

73-573

73-1983

73-419

SATF Claim No. KC 404637
72-3496

73-371

SAIF Claim No. K 738366
73-1007

73-1156

72-2671
72-2366

72-2999 & 73-176
72-2548

73-1824

SAIF Claim No. SC 30484
71-2548

71-2483

72-3209

71-1263

73-245

73-1549

73-734 & 73-735
73-1209
73-548

73-476

73-1512

73-621 .
SAIF Claim No. KA 864856
73-558

SAIF Claim No. A 596482

SAIF Claim No. A 596482

72-1351
73-622
73-2131

306

PAGE

2717
138

95
100
177
142

32

77
183
128

224
40
194
30
165
22
76
263
255
41

26
184

20
221
261

43
208

29

42

78

36
279

35
23
25

250
158

60
223
274
190
202

43
104
202




NAME

Fields, Eugene E.
Fisher, Terry

Floyd, Matthew

Foster, Danice

Foster, Robert

(Fox) Geraldine M. Luff
(Fox) Geraldine M. Luff
Fredrickson, Carl

Frey, Arnold

Fulbright, Wilson

Gaffney, Owen W.
Gaffney, Owen W.
Garman, Merlin
Geer, Ralph W.
Gilster, 'LeRoy
Glenn, George
Golds, Georgia
Goode, Naomi
Gordon, David
Gould, Clifton E.

Grable, William F.
Graham, George L.
Graves, Sheridan
Graves, Tom

Green, James
Gronquist, George O.
Grunst, Ruth F.

Hadwen, Robert
Hanson, Albert A.
Hanson, Oscar
Harlow, Jewell
Hartley, Calvin
Hill, Margaret L.
Hill, Robert C.
Hines, Cecil
Hogan, Robert P.
Holmes, F. Marie

Holsheimer, George E.
Holst, Alfred F.
Hoover, William
Hopson, Thomas E.
Howenstine, Jack E.
Hurd, Leona E.
Hussey, Sandra

Ishmael, Elbert D.
Israel, Alvin

WCB CASE NUMBER

69-1801
73-1194
72-1582
73-1848
72-3092
73-1155
73-1155
72-3477
70-2691
72-1087

67-1528
67-1528
73-2596
72-3529
73-3°0

71-2898
72-3321
73-2541
73-359

73-1140

73-1546

72-2510

SAIF Claim No. A 931351
73-993

73-1895

73-1055

73~1789

73-1356

72-1363

73-2319

73-706

73-80 & 73-2332
73-1471

73-904 & 73-905
73-967

73-599

72-2701

SAIF No. B 48612
72-1484
72-2180
73-2696
72-2437
72-3182
73-1390

73-1254
73-1603

307

PAGE

288
62
46

129
50
84

109

154
92
56

111
264

214
93

270
224
215
272
157

57
6l
33
249
247
213
204

61
88
281
71
18
181
45
54
188
55

203
253
159
226
173

259

63
172



NAME

Jackson, Alvin
Jaime, Ralph V.
Jaster, William G.
Jelks, Lou B.
Jensen, Donna C.
Johnson, Donald R.
Johnson, Eugene C.
Johnson, Vivian G.
Johnston, Frankie
Jones, David

Jones, David Michael
Jones, Morris
Jones, Rolland

Kageyama, Bob
Kageyama, Bob

Kanna, Sam

Keeler, Sharon
Kendall, Nellie
Kennedy, Ethel (Stitt)
Kern, William
Kilgore, Arlie
Kilgore, Arlie
Kilgore, Arlie

Kimbro, Delmar D.
King, Ivera
Kline, Roger S.
Koivisto, Wayne
Koroush, Jesse
Krugen, Ludwig
Krussow, Gary

Langdon, Percy
Langley, William
Larson, Ronald
Larson, Ronald
Larson, Ronald
ILeaming, William
Lewis, Delbert
lewis, Jack
Lillard, Wayne
Iish, William J.

Locke, Jo

(Longacre) Betty J. Bailey
Lowe, John R.

Luedtke, Victor

Luff, Geraldine M. (Fox)
Luff, Geraldine M. (Fox)
Lundguist, Ronald E.

WCB CASE NUMBER

72-87
73-872
72-1664
72-3116
73-2557.
72-3400-IF
73-264
70-1273
73-661
72-3155

72-3115
73-2411 & 73-1067
73-217

73-728
73-728
73-1718
73-2223
72-951
73-2209
73-1403
73-574
73-574
73-754

73-49
73-503
73-1199
70-1140
73-1171
71-2389-E
72-3297

73-1965

73-1106 & 73-1107
73-1253

73-1253

73~1253

73-778

72-2429

73-105

73-508

SAIF Claim No. FA 735446

73-1035
70-1913
72-3395
73-93

73-1155
73-1155
73-1347

308

PAGE

237
59
34

215
90

110

190
98
97

234

75
244
33

178
197

o1
287
171
186
281
131
131
171

74
105
64
28
121
155
10

216
125
185
231
252
103
225

89
197
111

268

17
143
231

84
109
140




NAME

Mackie, Herbert
Maden, Rondall
Males, Calvin E.
Marsh, lester
Marshall, Mardell
Martin, John
Martin, R. Scott
Marvin, Dennis
Massingale, Jimmie
Matheny, Clifford

Mattice, Bradley G.

McCarty, Cecil
McCloskey, Wilda J.
McCoy, Wilbur
McCoy, Wilbur
McCuiston, Jack
McElroy, Gerald
McElroy, Gerald
McFarland, Jerry
McGuire, Wayne
McInnis, Louis

McKinnon, Violet

Miles, Floyd
Miller, Delbert
Miller, Eugene
Mitts, Patrick J.
Moe, Wilma J.
Moline, John

Moore, Albert
Moore, Clifton
Moore, Gordon
Morelli, Florence V.

Murdock, Estella
Murrell, Kenneth

Neilsen, Donald
Nevdal, Knut

Newman , Jack W.
Norton, Alberta
Nutini, Mildred

O'Connell, Kenneth
0'Dell, Ralph
Odom, Wayne
Oleman, Ronald
O'Neal, Lora
0O'Neall, Fred
Oren, Jalmer

Otto, Jerry

WCB CASE NUMBER %

73-1259

73-9°0

73-1869

73-1683

72-2514

73-856 & 73-1303
73-553

73-3364

72-3017

72-3232

73-591

68-931

73-1463
72-3192
72-3192
72-3026
73-1028
73-1028
73-2520
73-379

73-1052

[

73-427

73-451

72-2025, 72-3558, 73-402 & 73-403
73-2115

73-940

73-661

73-1353

73-1424

72~-495

73-1130

73-1175

72-2389
SATF Claim No. A 265862

73-1014 & 73-1430
73-1783

73-343 & 73-1093
71-1032

73-1036

73-363

73-1354
73-2487
72-1684
72-2113
72-3201
73~1675
73-1449

30¢

PAGE

72
70
200
198

73
232
148

78

130

125
73
47

113

123
29

151

195

112
236

191

37
269
217

97
242
192

162
291

251
68

239
175
106

68

152
146
246
210

94
139
280
200




NAME

Palmer, Jimmie Troy
Patterson, Donald
Paulson, Muriel
Payne, Gene

Pearl, Theodore
Pentecost, Milton
Peterson, Roland
Petit, Jack
Pettengill, Robert R.
Pettyjohn, Jerry W.

Phillips, Ursula
Philpott, Jeanne D.
Pierce, Ernest
Pierce, Ronald
Pietila, James
Pietila, James
Pitts, Richard
Planck, James H.
Poirier, Eugene
Ponder, Faye

Proffitt, Robert E.
Pugsley, David W.
Pyper, Philip J.

Qualls, Robert

Rambo, Arlie
Randall, James
Rector, Ruth
Reid, Walter
Reiling, Norman
Rikala, Elmer
Rikala, Elmer
Rios, Gustavo
Roberts, Gary A.
Roberts, Gary A.

Robertson, Jerry L.

Rodabaugh, Delphia Avegio

Rogers, Walter
Ross, Clarence Dero

(aka Clarence Ross Smith)

Rouse, Mancus
Roy, Richard
Ruiz, Jennie
Rutherford, Jack
Ryan, Ralph

WCB CASE NUMBER

73-729

72-2338

73-85

73-1475

73-207

73-709

72-3385

73-1867

SAIF No. A 967415
73-285

73-1541

73-1277, 73-1278 & 73-1279
73-1649

73-1487

72-1521

72-1521

73-560

SATIF Claim No. C 487
73-2630

73-524

73-1731
71-2814
73-3440-E

73-1109

72-3489
73-1367
72-3382
73-1324
73-2520
73-1791
73-1791
73-1490
73-2092 & 73-2105
73-2092 & 73-2105

SAIF Claim No. NA 689320
73-116
73-628

72-2536
73-423
73-1838
72-3140
73-913
72-568

310

PAGE

196

12
187
267

96
147
179
272
189

13

81
244
164
106

67
233
205
277
206

36

211
42
218

30

223
199
54
83
195
63
267
91
102
123

276
174
53

18
27
209
52
275




NAME

Salazar, Ramon
Salazar, Ramon
Schaller, Kaye
Schlecht, Nancy
Schmitz, Donald J.
Schneider, Mary
Schneider, Mary
Schultz, Gene
Seaberry, George
Seal, Bertman Delmer

Sears, Mike
Selander, Roy G.
Serry, Alvy

Sharp, Duane

Shell, Bob Joe
Shortreed, Lester W.
Sills, leonard D.
Simmons, Elizabeth
Singletary, Elie B.
Skogseth, Judy

Smalley, Granvel C.
Smedley, Billy R.
Smith, Howard

Smith, Kenan C., Jr.
Smith, Loreta M.
Smith, Robert

Smith, Rcobert C.
Snyder, William Wayne
Stephens, Arthur G.
Stevens, Durward

Stewart, J. C.

(Stitt) Ethel Kennedy
Stoner, Harold
Strausbaugh, Ronald
Stuart, Walter
Sturzinger, Vernadine
stutzman, David
Sullivan, Lawrence V.
Sullivan, William
Surber, Earl

Sutton, Calvin

Tackett, Sherryl
Tadlock, Doris D.
Taylor, Eugene W.
Taylor, Thomas D.
Tennant, Robert
Thompson, Eugenia
Throop, Joy

WCB CASE NUMBER

72-1324
72-1324
73-1432
72-3405
72-2883
73-2690
73-2690
73-2401
73-1148
73-746

72-2042
73-1372
73-2422
72-2368
73-1740
72-207

72-1353
73-1070
73-1930
72-3410

73-2369

73-315

73-2936

72-3194

72-2624 & 72-2980
72-2530

72-2530

73-758

73-369

71-2715

72-1457
73-2209

73-1147

73-1308

73-1

72-846

72-2351

SAIF No. FC 443591
73-1767

72-2372

72-2465

72-933 & 73-947
73-189 & 73-997
72-2714

73-855

73-1458

72-2795

72-2572

311

PAGE

124
210
273.
138
132
214
230
187
141
235

85
250
232

253
234
274
282
265
263

136
152
278

87
229

14
118
226
269

52

122
186

83
108

- 86

62
25
170
129

220

145

209
162
207

76
176

66
150



NAME

Todahl, Rita
Townsend, Lucile
Turan, Carolyn
Turner, Buford

Unterseher, Reinhold J.
Uppendahl, Milan

VanWinkle, William H.
Verment, Arthur Lee
Verment, Arthur Lee
Vernon, Pate

Vicars, Harold F.
Virell, Darrell G.

Wallace, Lew E.
Welch, Harry S.
Westby, John
Widmaier, Else
Williams, Charles A.
Williams, Mae
Williams, Willard
Wilson, Chlola
Woodard, David
Worrall, Helen

Wright, Harry
Wright, Robert
Wright, Robert
Wright, Robert J.
Wright, Robert [,

Yoast, Lee F.

Zachow, Clarence P.
Zornes, Richard L.

WCB CASE NUMBER

73-2171
73-2179
73-1667
73-785

73-242
73-1288

73-1436 & 73-1437

73-539

73-539

73-106

73-823

73-2029, 73-2030 & 73-2031

72-3128 & 73-1225
72-2506

73-949 & 73-950

72-264

SAIF Claim No. A 849946
73-1518

72-1283

73-763

72-2303

73-1000

73-1044
73-1817
73-1817
73-523

73-1337

73-1330

72-2684
72-127

312

PAGE

le8
173
109

221
257

107
24
160
89

227

180
21
165
56
242
207

16
32

212

238

40
66
17
266

156

38
15
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