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5 Vicars, Harold F., No. 397-144, MULTNOMAH, Affirmed.
91 Kanna, Sam, WCB 71-1523, KLAMATH; Affirmed.
95 Carraway, Edward J., WCB 73-262 and 73-484, MULTNOMAH; Affirmed.

107 Van Winkle, William, WCB 74-0637, LANE; Affirmed.
140 Lundquist, Ronald E., WCB 73-1347, MULTNOMAH; Affirmed.
147 Pentecost, Milton, WCB 73-709, WASCO; Affirmed.
160 Verment, Arthur Lee, No. 400-670, MULTNOMAH; Affirmed.
199 Randall, James, WCB 73-1367, DOUGLAS; Back award increased to 240°.
208 Delamare, Cathy B., WCB 71-2548, JACKSON; Affirmed.
212 Worrall, Helen H., WCB 73-1000, MULTNOMAH; Affirmed.
220 Surber, Earl, WCB 72-2372, BAKER; Claimant hereby awarded compensation 

for unscheduled permanent partial disability for injury to his neck 
equal to 160° or 50 percent of the maximum allowable.

226 Snyder, William Wayne, WCB 73-758, MORROW; Affirmed.
230 Schneider, Mary, No. 402-076, MULTNOMAH; Reversed.
235 Seal, Bertman Delmer, WCB 73-746, COLUMBIA; Claim allowed.
237 Jackson, Alvin, WCB 72-87, JEFFERSON; Affirmed.
244 Jones, Morris (Deceased), No. 74-754-E-l, JACKSON, Reversed.
246 Ballweber, Jacob E. , WCB 73-394, CLATSOP; Affirmed.
255 Crouch, Arthur, No. 403-870, MULTNOMAH; Affirmed.
262 Ballew, Clarence, WCB 73-2658, LANE; Award increased to 320°.
268 Locke, Jo, No. 34-389, WASHINGTON; Claim not compensable.
268 Locke, Jo, WCB 73-1035, WASHINGTON; Fee of $1,000 allowed.
269 Stephens, Arthur, WCB 73-369, MULTNOMAH; Dismissed for want of jurisdiction. 
272 Gordon, David, WCB 73-359, LINN; Remanded for further proceedings.
277 Calder, Douglas D., WCB 73-3110, BAKER; Affirmed.
282 Simmons, Elizabeth, No. 404-139, MULTNOMAH; Affirmed.
291 Morelli, Florence V., WCB 73-1175, CLACKAMAS; Affirmed.
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Norton, Alberta, WCB 71-1032, MARION; Affirmed.
Ryan, Ralph, WCB 72-568, MARION; Affirmed.
Vicars, Harold F., WCB 73-823, MULTNOMAH; Affirmed.
Turner, Buford, WCB 73-785, MULTNOMAH; Affirmed.
Williams, Willard, WCB 72-1283, LAKE; Affirmed.
Crowell, Helen, WCB 72-2671, UMATILLA; Award to claimant of compensation 

for permanent total disability as of October 30, 1973.
Rouse, Mancus, WCB 73-423, MULTNOMAH; Affirmed.
Jaster, William G., WCB 72-1664, MULTNOMAH; Aggravation claim allowed. 
Dinnocenzo, Charla Jean, WCB 73-734 and 73-735, MULTNOMAH; Remanded for 

further medical care.
Miller, Delbert, WCB 72-2025, 72-3558, 73-402 and 73-403, MULTNOMAH; Opinion 

and Order of the Hearing Officer, dated June 11, 1973, is hereby reinstated. 
Pugsley, David W., WCB 71-2814, BENTCN; Affirmed.
Hill, Robert C., WCB 73-904 and 73-905, MULTNOMAH; Affirmed.
Floyd, Matthew, WCB 72-1582 , MULTNOMAH;; Remanded for hearing.
Foster, Robert J., WCB 72-3092, CURRY; Unscheduled award increased to 160°. 
Ruiz, Jennie, WCB 72-3140, BENTON; Award set at 160°.
Rector, Ruth, WCB 72-3382, BENTON; Claimant is entitled to an award of 64° 

for unscheduled permanent partial disability.
Widmaier, Else, WCB 72-264, JOSEPHINE; Total disability allowed.
Brauer, Paul F., WCB 73-637, MULTNOMAH; Remanded to Medical Board of Review. 
Kline, Roger S., WCB 73-1199, MULTNOMAH; Penalties and attorneys' fees allowed. 
Thompson, Eugenia, WCB 72-2795, UNION; Affirmed.
Nutini, Mildred, WCB 73-1036, MULTNOMAH; Affirmed.
Harlow, Jewell, WCB 73-706, MULTNOMAH; Affirmed.
Maden, Rondall, WCB 73-990, LINN; Back increased to 45%.
Cristofaro, Anthony, WCB 73-371, CLACKAMAS; Affirmed.
Taylor, Thomas D., WCB 73-855, MULTNOMAH; Affirmed.
Causey, Arthur, WCB 73-961, JOSEPHINE; Affirmed.
Dickerson, Ted 0., WCB 71-1263, MULTNOMAH; Affirmed.
Phillips, Ursula, WCB 73-1541, WASHINGTON; Affirmed.
Benge, Harold B,, WCB 73-1426, MULTNOMAH; Affirmed.
Smith, Kenan C., Jr., WCB 72-3194, JACKSON; Affirmed.
Lewis, Jack, WCB 73-105, MULTNOMAH; Affirmed.
Rios, Gustavo, WCB 73-1490, MARION; Affirmed.
Geer, Ralph W., WCB 72-3529, LANE; Affirmed.
O'Neal, Iora, WCB 72-2113, LINN; Remanded for further medical care.
Johnson, Vivian G., WCB 70-1273, COOS; Reopened.
Learning, William (Deceased), WCB 73-778, LANE; Affirmed.
Pierce, Ronald, WCB 73-1487, KLAMATH; Affirmed.
Van Winkle, William H., WCB 73-1436 and 73-1437, LANE; Remanded for hearing. 
Mclnnis, Louis (Deceased), WCB 73-1052, MULTNOMAH; Affirmed.
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113 McCoy, Wilbur, WCB 72-3192, MULTNOMAH; Affirmed.
121 Koroush, Jesse, WCB 73-1171, BENTON; Affirmed.
122 Stewart, J. C., WCB 72-1457, COOS; Affirmed.
102 &
103 Roberts, Gary A., WCB 73-2092 and 73-2105, MULTNOMAH; Liability set with

second employer.
125 Langley, William, WCB 73-1106 and 73-1107, MULTNOMAH; Affirmed.
129 Sullivan, William, WCB 73-1767, MULTNOMAH; Affirmed.
137 Blanchard, David, WCB 73-803 , MULTNOMAH; Affirmed.
141 Seaberry, George, WCB 73-1148, MULTNOMAH; Permanent total disability.
145 Sutton, Calvin, WCB 72-2465, LANE; Claim dismissed.
146 Odell, Ralph, WCB 73-1354, MULTNOMAH; Affirmed.
155 Krugen, Ludwig, WCB 71-2389-E, MULTNOMAH; Total disability.
157 Gould, Clifton E., WCB 73-1140, MULTNOMAH; Increased 22.5°.
162 Moore, Gordon L., WCB 73-1130, DOUGLAS; Allowance reversed.
163 Anderson, Wilmot, WCB 72-2833, JOSEPHINE; Affirmed.
180 Wallace, Lew E., WCB 72-3128 and 73-1225, WASHINGTON; Affirmed.
197 Lillard, Wayne, WCB 73-508, LANE; Remanded.
207 Williams, Mae, WCB 73-1518, JACKSON; Affirmed.
213 Gronquist, George 0., (Deceased), WCB 73-1055, MULTNOMAH; Remanded for testimony.
213 Gronquist, George O., (Deceased), WCB 73-1055, MULTNOMAH; Remanded for hearing.
220 Surber, Earl, WCB 72-2372, BAKER; Neck disability set at 50%.
226 Hopson, Thomas E., WCB 73-2696, MULTNOMAH; Affirmed.
214 &
230 Schneider, Mary, WCB 73-2690, MULTNOMAH; Affirmed. j
238 Wright, Harry, WCB 73-1044, MULTNOMAH; Award increased to 75%.
244 Philpott, Jeanne D., WCB 73-1277, 73-1279 and 73-1278, MULTNOMAH; Affirmed.
247 Green, James A., WCB 73-1895, MULTNOMAH; Award increased to 60%.
185,
231 &
252 Larson, Ronald, WCB 73-1253, LANE; Affirmed.
254 Anthony, Ray, WCB 73-944, MULTNOMAH; Affirmed.
261 Almond, Leitha A., WCB 73-1763, MULTNOMAH; Award increased to 20%
269 Miller, Eugene, WCB 73-2115, MULTNOMAH; Affirmed.
271 Brown, Walter L., WCB 73-2424, MULTNOMAH; Back award at 320°.
272 Petit, Jack Lee, WCB 73-1867, LANE; Affirmed.
275 Rutherford, WCB 73-913, MULTNOMAH; Affirmed.
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WCB CASE NO. 72-3182 OCTOBER 23, 1973

LEONA E. HURD, clai MANT
KEITH BURNS, CLAIMANT’S ATTY.

SOUTHER, SPAULDING, KINSEY,
WILLIAMSON AND 3CHWABE, DEFENSE ATTYS. 
ORDER ON REVIEW

Reviewed by commissioners wilson and sloan.

Claimant requests board review seeking an increase in her

PERMANENT PARTIAL DISABILITY AWARD.

DISCUSSION
This 4 5 year old claimant sustained a compensable back

STRAIN FOR WHICH SHE WAS GRANTED 3 2 DEGREES FOR UNSCHEDULED
disability, she requested a hearing, seeking an increase in her
PERMANENT DISABILITY.

The medical reports reflect minimal objective findings but

THERE ARE A MULTITUDE OF EMOTIONALLY FOUNDED SUBJECTIVE COMPLAINTS.
the claimant’s emotional problems are not materially related

TO HER ON-THE-JOB INJURY BUT RATHER ARE THE RESULT OF UNRELATED 
PROBLEMS.

Claimant has returned to work and is doing well at a less

DEMANDING JOB AS SHE REQUESTED. HER OLD JOB OR EVEN A JOB BETTER 
THAN THE OLD JOB, IS AVAILABLE TO HER AND MEDICAL EVIDENCE INDICATES 
SHE IS CAPABLE AS SOON AS SHE DESIRES TO PROGRESS. THE BOARD
concludes claimant’s impairment to earning capacity is minimal
AND THAT THE HEARING OFFICER’S ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated april 2, 1973, is

HEREBY AFFIRMED.

WCB CASE NO. 71 -1032 OCTOBER 23, 1973

ALBERTA NORTON, clai MANT
EMMONS, KYLE, KROPP AND KRYGER, 
CLAIMANT’S ATTYS.

MERLIN L. MILLER, DEFENSE ATTY. 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.

Claimant requests an increase of her permanent disability

AWARD OVER THAT ALLOWED BY THE HEARING OFFICER.

-I-



ISSUE
What is the extent of claimant’s permanent disability?

DISCUSSION
Claimant received, within the meaning of the Oregon work

men’s COMPENSATION LAW, A COMPENSABLE INJURY TO BOTH FOREARMS 
ON JUNE 1 3 , 1 96 7, THE CLAIM HAS BEEN REOPENED AND CLOSED FOUR
TIMES WITH INCREASING AWARDS OF DISABILITY TO THE FOREARMS.

According to the medical evidence, the claimant’s present

HAND AND ARM CONDITIONS ARE THE RESULT OF A NATURAL PROGRESSION 
OF DEVELOPING ARTHRITIS. THE MEDICAL OPINIONS ALSO INDICATE THAT 
THE CLAIMANT’S DETERIORATION IS NOT MATERIALLY RELATED TO THE 
INDUSTRIAL INJURY.

There was no evidence that the neck and shoulder disability

ARE CONNECTED WITH THE INDUSTRIAL ACCIDENT.

Dr. casterline’s report, substantiates the extent of scheduled
PERMANENT DISABILITY TO BOTH UPPER EXTREMITIES AS AWARDED BY 
THE HEARING OFFICER AND WE CONCLUDE HIS ORDER SHOULD BE AFFIRMED.

ORDER
The ORDER OF THE HEARING OFFICER DATED MARCH I 3 , 1 973 IS 

AFFIRMED.

WCB CASE NO. 72-568 OCTOBER 23, 1 973

RALPH RYAN, CLAIMANT
HAROLD W. ADAMS, CLAIMANT’S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
ORDER ON REVIEW

Reviewed by commissioners wilson and moore.

Claimant requests reversal of the hearing officer’s order

APPROVING THE DENIAL OF HIS CLAIM OF AGGRAVATION.

DISCUSSION
Claimant, a.4 5 year old workmen’s compensation board safety

REPRESENTATIVE, SUFFERED THREE ON-THE-JOB BACK INJURIES IN 1969 
AND 1 970 , WHICH HAVE BEEN TREATED AS ONE CLAIM FOR THE PURPOSES 
OF THIS HEARING AND REVIEW. TREATMENT INCLUDED SURGERIES TO THE 
CERVICAL SPINE.

Shortly after the industrial injuries claims were closed,
CLAIMANT WAS INVOLVED IN AN OFF-THE-JOB AUTOMOBILE ACCIDENT IN 
WHICH HIS CAR WAS REAR-ENDED BY ANOTHER CAR WHICH WAS TRAVELING 
AT A RATE OF 5 0 MILES PER HOUR. TESTIMONY OF THE CLAIMANT, 
PREPONDERANCE OF MEDICAL OPINION AND THE FACT THAT CLAIMANT WAS 
WORKING REGULARLY UNTIL THE INTERVENING AUTOMOBILE ACCIDENT 
PERSUADES THE BOARD THAT THE CLAIMANT’S PRESENT PROBLEMS ARE



CAUSED BY THE INTERVENING AUTOMOBILE ACCIDENT AND ARE NOT A 
RESULT OF THE INDUSTRIAL INJURIES IN QUESTION. THE ORDER OF THE 
HEARING OFFICER SHOULD BE AFFIRMED.

ORDER

The ORDER OF THE HEARING OFFICER DATED APRIL 2 6 , 1 973 , IS
AFFIRMED.

WCB CASE NO. 73—390 OCTOBER 23, 1973

LEROY GILSTER, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT’S ATTYS. 
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER 
ORDER ON REVIEW

Reviewed by commissioners wilson and sloan.

Employer requests a reduction of the permanent disability 
award granted by the hearing officer.

ISSUE

What is the extent of claimant's permanent disability?

DISCUSSION

Claimant is a si year old glue mixer at a plywood mill, he

RECEIVED SUBSTANTIAL HOT WATER BURNS TO HIS BODY DURING THE COURSE 
OF HIS EMPLOYMENT. CLAIMANT HAS NOW RETURNED TO HIS OLD JOB OF 
GLUE MIXER FOR THE SAME EMPLOYER.

The hearing officer’s basis for awarding so percent loss of

EARNING CAPACITY IS THAT IF THIS CLAIMANT IS OBLIGED TO REENTER THE 
JOB MARKET, HIS PHYSICAL IMPAIRMENT WOULD UNDOUBTEDLY IMPOSE MUCH 
DIFFICULTY IN OBTAINING EMPLOYMENT. IN THIS PECULIAR FACTUAL 
SITUATION IT APPEARS THAT CLAIMANT’S EARNING CAPACITY IS NOW 
SUBSTANTIALLY THE SAME AS BEFORE THE INJURY. THIS IS NOT BECAUSE 
HIS IMMEDIATE WAGES ARE THE SAME AS BEFORE, BUT RATHER BECAUSE 
THE claimant’s SENIORITY RIGHTS HAVE ENTITLED HIM TO T HIS VERY 
PREFERRED JOB. THE CLAIMANT CAN RETAIN THIS PREFERRED JOB AS LONG 
AS HE WISHES AND EXPRESSES NO NEED OR INTENTION OF EVER ENTERING 
THE GENERAL JOB MARKET. CONSEQUENTLY, MEASURING THE CLAIMANT'S 
EARNING CAPACITY IN THIS PARTICULAR CASE ON THAT BASIS IS VERY 
SPECULATIVE AND NOT BASED ON EVIDENCE.

If, for reasons now unforeseen, thi's JOB SENIORITY should

CHANGE OR HE SHOULD BE FORCED INTO THE JOB MARKET, THE BOARD CAN 
AGAIN REVIEW THE SITUATION EITHER ON ITS OWN MOTION AUTHORITY OR 
BY REASON OF AGGRAVATION.

The board concludes claimant's disability equals so percent

OR 160 DEGREES LOSS OF THE WORKMAN FOR UNSCHEDULED DISABILITY 
AS A RESULT OF THE JULY 21, 1971 INJURY RATHER THAN THE 8 0 PERCENT
ALLOWED BY THE HEARING OFFICER.
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ORDER
The order of the hearing officer dated may 21, 1 973 , is set

ASIDE AND IN LIEU THEREOF, CLAIMANT IS HEREBY AWARDED 160 DEGREES 
OR 5 0 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY,

Claimant's attorneys are entitled to 25 percent of the

COMPENSATION AWARDED HEREBY, PAYABLE OUT OF SAID AWARD, AS A 
REASONABLE ATTORNEYS FEE, IN NO EVENT HOWEVER, SHALL THE FEE 
ALLOWED HEREBY, WHEN COMBINED WITH ANY FEES RECEIVED PURSUANT 
TO THE HEARING OFFICER* S ORDER EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO, 72-2368 OCTOBER 23, 1 973

DUANE SHARP, CLAI MANT

EMMONS, KYLE, KROPP AND KRYGER, 
CLAIMANT* S ATTYS,

KEITH SKELTON, DEFENSE ATTY, 
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests board review of a hearing officer's

AWARD OF 32 DEGREES FOR UNSCHEDULED LOW. BACK DISABILITY,

ISSUE
What is the extent of claimant's permanent partial disability?

DISCUSSION
This 34 year old seasonal cannery worker suffered a low back 

sprain, . the medical reports show very little in the way of
RESIDUAL OBJECTIVE FINDINGS, THERE IS, HOWEVER, A CONGENITAL 
ANOMALY IN THE CLAIMANT'S LOW BACK MAKING THE CLAIMANT MORE 
PRONE TO BACK PROBLEMS, THE INDUSTRIAL INJURY CONSIDERED HERE 
HAS PRODUCED SOME LIMITATION OF THE CLAIMANT'S POTENTIAL EARNING 
CAPACITY AND THE BOARD CONCLUDES THE HEARING OFFICER* S AWARD OF 
32 DEGREES SHOULD BE AFFIRMED,

ORDER
The order of the hearing officer dated April 26, 1973 is

AFFIRMED,

Counsel for claimant is awarded a reasonable attorney's

FEE IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE 
EMPLOYER, FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

.4



WCB CASE NO. 73-823 OCTOBER 23, 1973

HAROLD F. VICARS, claimant
GAL TON AND POPICK, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer’s order 
which affirmed the award as previously granted.

ISSUE
What is the extent of claimant’s permanent disability?

DISCUSSION
Claimant sustained a compensable injury in i 966 resulting in 

substantial impairment and disability,

Clai MANT HAS NOW HAD THREE HEARINGS, THREE BOARD REVIEWS 
AND TWO CIRCUIT COURT REVIEWS, HE HAS RECEIVED A PERMANENT 
PARTIAL DISABILITY AWARD EQUAL TO 85 PERCENT UNSCHEDULED DISABILITY 
AND 2 0 PERCENT LOSS FUNCTION OF THE LEFT LEG, THIS RECORD CAN 
HARDLY SUBSTANTIATE CLAIMAINT’s CLAIM THAT HE HAS BEEN DEPRIVED 
OF HIS RIGHT TO HEARING.

The BOARD, ON REVIEW, DOES NOT AGREE WITH THE HEARING OFFICER’S 
STATEMENT AS FOLLOWS -

’’The problem is that under a 1973 interpretation of the

FACTS PRESENTED IN 1 96 8 CLAIMANT WAS THEN PERMANENTLY 
AND TOfTALLY DISABLED BUT THOSE FACTS, DETERMINED IN 
ACCORDANCE WITH THE LAW IN EFFECT IN 1 968 RESULTED IN 
AN UNALTERABLE FINDING HIS DISABILITY WAS LESS THAN TOTAL,
THE LAW HAS CHANGED BUT CLAIMANT’S WAGE EARNING CAPACITY 
HAS NOT. * ’
The LAW HAS NOT CHANGED, IT HAS ONLY BEEN REFINED BY 

INTERPRETATION.

Claimant consulted dr. john f. abele on two occasions

DURING 1 972 . DR. ABELE DID NOT PRESCRIBE OR FURNISH ANY TREATMENT 
BUT DID FIND CLAIMANT’S CONDITION HAD DETERIORATED AND THAT HE 
WAS ONLY ABLE TO PERFORM ODD JOBS.

The board is of the opinion that regardless of claimant's

DISABILITY IN 1 96 8 , HE IS PERMANENTLY AND TOTALLY DISABLED IN 
1 9 7 3 .

Claimant’s condition now precludes him from being employed

IN A GAINFUL AND SUITABLE OCCUPATION AND IS THEREFORE ENTITLED TO 
AN AWARD OF PERMANENT TOTAL DISABILITY,

ORDER
The order of the hearing officer dated June 21 , 1973, is hereby

REVERSED AND CLAIMANT IS GRANTED AN AWARD OF PERMANENT TOTAL 
DISABILITY.

-5 -



Counsel for claimant is entitled to 25 percent of the

INCREASED COMPENSATION MADE PAYABLE BY THIS ORDER, NOT TO EXCEED 
FIFTEEN HUNDRED DOLLARS, PAYABLE FROM SAID AWARD AS A REASONABLE 
ATTORNEY FEE,

WCB CASE NO. 73-856 OCTOBER 23, 1973 
WCB CASE NO. 73-1303 OCTOBER 23, 1973

JOHN MARTIN, CLAIMANT
MIKE DYE, CLAIMANT’S ATTYS.
MILLER, BECK AND PARKS, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer's order

WHICH GRANTED CLAIMANT NO AWARD FOR PERMANENT PARTIAL DISABILITY.

ISSUE
What is the extent of claimant’s disability?

DISCUSSION
Claimant sustained a right ankle injury on June 18, 1972

AND A SECOND INJURY TO HIS SHOULDER AND BACK ON JULY 19, 1972.
BOTH CLAIMS WERE CLOSED PURSUANT TO ORS 6 5 6.2 6 8 WITH NO AWARD 
OF PERMANENT PARTIAL DISABILITY,

Claimant had been driving a truck on the 1 —5 freeway project

WHEN EMPLOYMENT WAS TERMINATED DUE TO A LABOR STRIKE.

The record is void of any medical evidence to support a

FINDING OF DISABILITY. THE BOARD CONCURS WITH THE ORDER OF THE 
HEARING OFFICER AND AFFIRMS HIS ORDER.

The BOARD DESIRES, HOWEVER, TO INFORM THIS YOUNG CLAIMANT, 
SHOULD HE DESIRE RETRAINING IN SOME TYPE OF LIGHTER EMPLOYMENT,
OF THE OPPORTUNITIES AFFORDED BY THE BOARD’S DISABILITY PREVENTION 
DIVISION IN PORTLAND, IT IS HOPED CLAIMANT WILL GIVE CONSIDERATION 
TO FURTHER SCHOOLING OR TRAINING AND CONTACT THIS DIVISION.

ORDER
The order of the hearing officer dated June 29, 1973 is

HEREBY AFFIRMED.
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WCB CASE NO. 73-1259 OCTOBER 24, 1973

HERBERT MACK1E, CLAIMANT
MICHAEL V. JOHNSON, CLAIMANT* S ATTY. 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests reversal of the hearing officer's
DISMISSAL OF HIS REQUEST FOR HEARING.

Claimant was awarded permanent partial disability by
DETERMINATION ORDER. CLAIMANT MADE APPLICATION, WAS GRANTED 
AND ACCEPTED A LUMP SUM AWARD. SUBSEQUENT TO THE LUMP SUM 
AWARD CLAIMANT REQUESTED A HEARING TO INCUREASE THE PERMANENT 
PARTIAL DISABILITY.

OrS 6 56.3 04 IS UNAMBIGUOUS. THE CLAIMANT, BY MAKING 
APPLICATION, BEING GRANTED AND ACCEPTING SUCH LUMP SUM AWARD, 
WAIVED A RIGHT OF HEARING ON SUCH AWARD.

The hearing officer correctly dismissed the request for
HEARING.

ORDER

The order of the hearing officer dated July 3
AFFIRMED.

9 7 3 IS

WCB CASE NO. 73-785 OCTOBER 24, 1973

BUFORD TURNER, CLAIMANT
ROGER WALLINGFORD, CLAIMANT* S ATTY.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review
OF A HEARING OFFICER* S ORDER WHICH FOUND CLAIMANT HAD SUFFERED 
A COMPENSABLE AGGRAVATION OF HIS INDUSTRIAL INJURY.

ISSUE .

Is CLAIMANT* S WORSENED CONDITION CAUSALLY RELATED TO HIS 
INDUSTRIAL INJURY OF 1 96 87

DISCUSSION

The issue before the hearing officer, and now before the
BOARD, IS WHETHER CLAIMANT* S PRESENT CONDITION IS DUE TO A
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SUBSEQUENT BOWLING INCIDENT - WHETHER IT RELATES TO HIS COMPENSABLE 
INDUSTRIAL INJURY, OR WHETHER IT RELATES BACK TO A 1 9 52 SERVICE 
CONNECTED INJURY,

The board has reviewed the record amd concludes the hearing
OFFICER CORRECTLY FOUND CLAIMANT* S CONDITION CONSITUTES A 
COMPENSABLE AGGRAVATION OF HIS INDUSTRIAL INJURY OF 1 96 8,

ORDER
The order of the hearing officer dated august 3 , i 973 , is

HEREBY AFFIRMED,

Claimant’s counsel is awarded a reasonable attorney fee in .
THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW,

I

WCB CASE NO. 73-379 OCTOBER 24, 1973

WAYNE MC GUIRE, CLAIMANT

SAHLSTROM, LOMBARD, STARR AND VINSON,
claimant’s ATTYS,

J, W, MC CRACKEN, JR, , DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests an increase in permanent partial scheduled 
disability to his right hand.

Claimant, a 26 year old saw filer, sustained a laceration to 
HIS right wrist.1 a neurosurgeon performed surgery removing scar 
tissue and doing surgical repair in the area of the nerves, the
MEDICAL REPORT STATES CLAIMANT HAD RECOVERED APPROXIMATELY 
90 PERCENT OF THE ABDUCTION STRENGTH OF HIS RIGHT THUMB BUT STILL 
HAD ANESTHESIA OF THE MEDIAL NERVE DISTRIBUTION TO HIS RIGHT THUMB 
AND MARKED HYPESTHESIA TO HIS RIGHT INDEX FINGER.

The hearing officer observed the manipulation of the fingers 
and hand of the claimant and heard the testimony of the claimant
AND WITNESSES. THE MEDICAL EVIDENCE, THE OBSERVATIONS OF THE 
HEARING OFFICER AND THE TESTIMONY IN EVIDENCE COINCIDE TO SHOW 
THAT THE CLAIMANT HAS RETAINED 8 0 PERCENT OF THE USE OF HIS HAND 
AND THAT THE AWARD OF 2 0 PERCENT LOSS OF THE RIGHT HAND EQUAL TO 
3 0 PERCENT PERMANENT PARTIAL DISABILITY IS CORRECT.

ORDER
The ORDER OF THE HEARING OFFICER DATED MAY 31, 1973 IS 

AFFIRMED,

-8 -



WCB CASE NO. 72-1283 OCTOBER 24, 1973

WILLARD WILLIAMS, claimant
MYR1CK, COULTER, SEAGRAVES AND 
NEALY, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

Claimant requests board review seeking an award of permanent

TOTAL DISABILITY,

Claimant, a 56 year old timber faller, sustained a compensable

INJURY OCTOBER 3 , 1 96 6 WHEN HE WAS STRUCK BY A LIMB ON HIS LEFT
SHOULDER AND NECK FOR WHICH HE HAS NOW BEEN AWARDED A TOTAL OF 
128 DEGREES FOR UNSCHEDULED DISABILITY.

Claimant has a considerable functional overlay which has
NOT BEEN SHOWN TO BE CAUSED BY THE INDUSTRIAL INJURY. CLAIMANT'S 
LACK OF MOTIVATION TO FOLLOW THROUGH ON REHABILITATION OR 
ACTIVELY SEEK GAINFUL EMPLOYMENT FORECLOSES PERMANENT TOTAL 
DISABILITY UNDER THE ' * ODD LOT*' DOCTRINE AND THE DEATON RATIONALE. 
DEATON V. SAIF, 9 7 OR ADV SHI26,-----OR APP-------, ( MAY 14, 1973).

The OBJECTIVE PHYSICAL DISABILITIES ARE SUBSTANTIAL (AS 
RECOGNIZED BY THE 128 DEGREES PERMANENT PARTIAL DISABILITY AWARD) 
BUT ARE NOT SUFFICIENT TO INCAPACITATE CLAIMANT FROM REGULARLY 
PERFORMING ANY WORK AT A GAINFUL AND SUITABLE OCCUPATION.

After review of the entire record, the board would affirm
THE HEARING OFFICER* S AWA D OF PERMANENT PARTIAL DISABILITY.

ORDER
The order of the hearing officer dated april 27, 1973 is

AFFIRMED.

WCB CASE NO. 72-495 OCTOBER 24, 1973

CLIFTON MOORE, clai MANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review seeking an increase in his
PERMANENT DISABILITY AWARD AND A LARGER ATTORNEY'S FEE FROM 
THE STATE ACCIDENT INSURANCE FUND FOR HIS LAWYER'S EFFORTS IN 
THIS CASE.

■9



Claimant was granted t6 degrees or 5 percent of the maximum

ALLOWABLE FOR UNSCHEDULED DISABILITY AS A RESULT OF A LOW BACK 
INJURY. THE HEARING OFFICER AFFIRMED THAT DETERMINATION.

Although there is some question regarding claimant's

MOTIVATION AND CREDIBILITY, THE BOARD CONCLUDES, BASED ON ITS 
REVIEW OF THE WHOLE RECORD, THAT HIS DISABILITY EXCEEDS THAT 
AWARDED. CLAIMANT IS ENTITLED TO AN ADDITIONAL 3 2 DEGREES FOR 
UNSCHEDULED DISABILITY.'

The attorney's fee assessed against the state accident

INSURANCE FUND, THOUGH SMALL, IS REASONABLE, BASED ON THE 
CIRCUMSTANCES. THE ADDITIONAL FEE TO CLAIMANT'S ATTORNEYS 
BASED ON THE INCREASED DISABILITY AWARD WILL PROVIDE REASONABLE 
COMPENSATION TO CLAIMANT* S ATTORNEYS.

The board wishes to express its concern regarding the hearing 
officer's delay in issuance of his order, one of the advantages

OF THE ADMINISTRATIVE HEARING PROCESS IS ITS ABILITY TO PROVIDE 
SPEEDY JUSTICE TO THE PARTIES. IN ORDER TO MAINTAIN THAT ADVANTAGE, 
HEARING OFFICERS ARE URGED TO PAY SPECIAL ATTENTION TO THE 3 0 DAY 
LIMITATION CONTAINED IN THE LAW.

ORDER
The order of the HEARING OFFICER DATED MARCH 3 0 , 1 973 

AFFIRMING THE DETERMINATION ORDER AWARD OF PERMANENT DISABILITY,
IS MODIFIED TO INCREASE CLAIMANT’S PERMANENT PARTIAL DISABILITY 
AWARD TO A TOTAL OF. 15 PERCENT OR 4 8 DEGREES FOR UNSCHEDULED 
LOW BACK DISABILITY.

Counsel for claimant is awarded a reasonable attorney's
FEE OF 2 5 PERCENT OF THE INCREASED COMPENSATION MADE PAYABLE 
BY THIS ORDER WHICH SHALL IN NO EVENT, WHEN COMBINED WITH FEES 
ATTRIBUTABLE TO THE ORDER OF THE HEARING OFFICER EXCEED FIFTEEN 
HUNDRED DOLLARS.

The order of the hearing officer is affirmed in all other
RESPECTS.

WCB CASE NO. 72- 3297 OCTOBER 24, 1 973

GARY KRUSSOW, claimant
RICHARDSON AND MURPHY, CLAIMANT* S ATTYS. 
MERLIN L. MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

Employer requests board review of a hearing officer's order 
granting claimant 25 percent unscheduled disability contending 
claimant has suffered no loss of earning capacity.

ISSUE
What is the extent of claimant's permanent disability?

-10-



DISCUSSION
After having considered the evidence and the briefs of

THE PARTIES ON REVIEW, THE BOARD CONCURS WITH THE FINDINGS AND 
OPINION OF THE HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD BE 
AFFIRMED,'

ORDER

The ORDER OF THE HEARING OFFICER DATED MARCH 1 3 , 1 973 IS
AFF IRM ED,

Claimant's counsel is awarded a reasonable attorney’s fee
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO. 72-2444 OCTOBER 25, 1973

MARJORIE ARNESON, CLAIMANT
AIL AND LUEBKE, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 
CROSS—APPEAL BY SAIF

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s
ORDER SEEKING ADDITIONAL TEMPORARY TOTAL AND PERMANENT PARTIAL 
DISABILITY COMPENSATION.

The STATE ACCIDENT INSURANCE FUND CROSS REQUESTS BOARD 
REVIEW CONTENDING THE HEARING OFFICER ERRED IN CONCLUDING
claimant’s headaches and neck problems were causally RELATED

TO THE INJURY.

ISSUES
1. Is CLAIMANT ENTITLED TO TEMPORARY TOTAL DISABILITY

BEYOND JUNE 1 , 1 9 72?

2. What is the extent of claimant’s permanent disability?

DISCUSSION
Claimant was employed as a bus driver field boss when the

BRAKES FAILED ON THE BUS SHE WAS DRIVING RESULTING IN A ONE 
VEHICLE ACCIDENT ON AUGUST 4 , 1 97 0. SHE WAS HOSPITALIZED FOR
TREATMENT OF A COLLAPSED LUNG, BRUISEQ CHEST WALL, CONCUSSION, 
NECK AND BACK STRAIN AND LACERATED TENDONS IN THE LEFT HAND.

She LATER DEVELOPED HEPATITIS AS A COMPLICATION OF TREATMENT, 
IN AUGUST 1971 AND JANUARY 1 972 SURGERY TO THE LEFT HAND WAS 
PERFORMED.

The HEARING OFFICER CONCLUDED CLAIMANT’S CLAIM WAS PROPERLY 
CLOSED ON JUNE 1 , 1 972 BECAUSE HER LIVER CONDITION WAS STATIONARY
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ON MARCH 19, 1971, WE DISAGREE, THERE IS PRIMA FACIE MEDICAL 
EVIDENCE THAT CLAIMANT WAS TEMPORARILY AND TOTALLY DISABLED 
BEYOND THAT DATE, WE CONCLUDE CLAIMANT IS ENTITLED TO TEMPORARY 
TOTAL DISABILITY COMPENSATION FROM JUNE 2, 1 972 TO MARCH 6, 1973
INCLUSIVE,

Regarding the issues of extent of disability and connection

OF HEAD AND NECK COMPLAINTS TO HER CLAIM, THE BOARD RECOGNIZES 
THAT THE RECORD REFLECTS THIS CLAIMANT HAS BEEN SEEN BY MANY 
HIGHLY QUALIFIED PHYSICIANS WHO SEEM TO BE AT A LOSS TO EXPLAIN 
HER EXTENSIVE COMPLAINTS FROM AN ORTHOPEDIC STANDPOINT, WITH 
SUCH MINIMAL OBJECTIVE SYMPTOMATOLOGY, THE CRITERIA FOR EVALUATION 
MUST TURN ON THE CREDIBILITY OF THE WITNESS,

On REVIEW, WE RELY ON THE OBSERVATIONS OF THE HEARING OFFICER 
IN THIS AREA, GIVING CLAIMANT THE BENEFIT OF DOUBT, THE HEARING 
OFFICER AWARDED 5 PERCENT UNSCHEDULED HEAD AND NECK DISABILITY 
EQUAL TO 16 PERCENT AND AN ADDITIONAL 3 7,5 DEGREES FOR LEFT HAND 
DISABILITY, MAKING AN INCREASE OF 53,5 DEGREES,

The BOARD CONCURS WITH THESE FINDINGS AND CONCLUSIONS OF THE 
HEARING OFFICER AND CONCLUDES THAT PORTION OF HIS ORDER SHOULD 
BE AFFIRMED.

ORDER
Claimant is hereby awarded additional temporary total

DISABILITY FOR THE PERIOD JUNE 2 , 1 9 72 TO MARCH 6 , 1 9 73 INCLUSIVE,

Claimant's attorneys are entitled to 2 5 percent of the

INCREASED TEMPORARY TOTAL DISABILITY AWARDED HEREBY, PAYABLE FROM 
SAID AWARD, IN NO EVENT, HOWEVER, SHALL THE ATTORNEY'S FEE 
ALLOWED HEREBY, WHEN COMBINED WITH THAT ALLOWED BY THE HEARING 
OFFICER, EXCEED FIFTEEN HUNDRED DOLLARS.

The hearing officer's order is affirmed in all other respects.

WCB CASE NO. 72-2338 OCTOBER 25, 1973

DONALD PATTERSON, CLAIMANT
BROWN AND BURT, CLAIMANT* S ATTYS 
MIZE, KR1ESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests an increase of permanent partial disability. 

Claimant is a 36 year old meat cutter who sustained a jerking

INiJURY TO HIS RIGHT ARM WHEN HE ATTEMPTED TO CATCH A FALLING CHUNK 
OF MEAT. FIVE DAYS LATER CLAIMANT WAS IN A NONINDUSTRIAL AUTOMOBILE 
ACCIDENT IN WHICH HE FRACTURED THE RADIUS OF THE RIGHT ARM.
CLAIMANT CONTINUED ON TEMPORARY TOTAL DISABILITY FOR APPROXIMATELY 
NINE AND ONE—HALF MONTHS.
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Claimant contends, on this appeal, that an increase in

PERMANENT DISABILITY SHOULD BE AWARDED BECAUSE OF PERMANENT 
PAIN, PERMANENT EFFECT ON HIS JOB, PERMANENT DISFIGURATION, 
CONTINUOUS MENTAL WORRIES AND AN ADVERSE EFFECT ON HIS FAMILY 
LIFE, PAIN, PERS. SE, DISFIGURATION AND WORRY ARE A LEGALLY 
INSUFFICIENT BASES TO ALLOW AN INCREASE IN THE AWARD OF PERMANENT 
DISABILITY, CLAIMANT HAS BEEN PROPERLY COMPENSATED FOR HIS LOSS 
OF EARNING CAPACITY AND THE ORDER OF THE HEARING OFFICER SHOULD 
BE AFFIRMED,

ORDER
THE ORDER OF THE HE ARING OFFICER DATED MAY 2 2, 1 973 IS

AFFIRME D,

WCB CASE NO. 73-285 OCTOBER 25, 1973

J ERRY W. PETTYJ OHN, CLAIMANT
BAILEY, DOBLIE, CENICEROS AND BRUUN,
claimant's attys.
MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.

Reviewed by commissioners wilson and sloan.

Claimant requests an increase in permanent partial disability. 

Claimant" s left index finger was amputated and he received
A LACERATION ON THE PALM OF HIS LEFT HAND WHILE WORKING AT A 
SAWMILL. CLAIMANT IS 19 YEARS OLD, IS NOW A CHOKER SETTER, IS 
LEFT-HANDED AND HAS PAIN AT THE SITE OF THE AMPUTATION WHICH IS 
SENSITIVE TO COLD.

The determination order awarded 100 percent loss of the
LEFT INDEX FINGER (24 DEGREES) AND 3 0 PERCENT LOSS OF LEFT THUMB 
(14.4 DEGREES) DUE TO LOSS OF OPPOSITION. THE HEARING OFFICER 
FOUND THAT THE AWARD OF PERMANENT PARTIAL DISABILITY SHOULD BE 
BASED ON THE PROPORTIONATE LOSS OF THE HAND RATHER THAN RATINGS 
ON THE INDIVIDUAL DIGITS. THE HEARING OFFICER, HOWEVER, FOUND 
THAT A TOTAL OF 3 8.4 DEGREES WAS ADEQUATE FOR THE DISABILITY 
CLAIMANT SUFFERED TO HIS LEFT HAND.

Upon review, the board agrees with the analysis of the 
matter by the hearing officer and concludes his order should be
AFFIRMED.

ORDER
The ORDER OF THE HEARING OFFICER DATED MAY 2 4 , 1 973 ,

AFFIRME D.
IS



WCB CASE NO. 72-2530 OCTOBER 25, 1 973

ROBERT SMITH, claimant
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
MIZE, KRIES1EN, FEWLESS, CHENEY AND KELLEY, 
DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

Employer requests board review of a hearing officer’s
ORDER REQUIRING IT TO ACCEPT CLAIMANT’S CLAIM OF AGGRAVATION, 
CONTENDING THAT —

(1) THE STIPULATED ORDER OF MAY 2 , 1 972 FORECLOSED
PROSECUTION OF THE AGGRAVATION.

(2) CLAIMANT HAS NOT, IN FACT, SUFFERED AN AGGRAVATION.

Between the time of claimant’s compensable injury and the
DATE OF A STIPULATION ENTERED INTO BY THE CLAIMANT ON MAY 2 , 1 972 ,
CLAIMANT WAS ACTIVELY UNDERGOING PSYCHIATRIC CARE, INCLUDING , 
ELECTROSHOCK THERAPY. CLAIMANT WAS THEN REPRESENTED BY 
COUNSEL. BEFORE THE STIPULATION WAS SIGNED, THE QUESTION OF THE 
EMPLOYER’S LIABILITY FOR CLAIMANT’S PSYCHIATRIC CONDITION WAS 
CONSIDERED BY CLAIMANT AND HIS LAWYER BUT NO CLAIM WAS MADE.

We conclude the claimant is foreclosed from NOW PRESSING 
HIS CLAIM BY THE LEGAL POLICY AGAINST SPLITTING A CAUSE OF ACTION 
AND BY HIS AGREEMENT THAT THE MATTER, IN THE TERMS OF STIPULATION, 
HAD BEEN ’’. . . FULLY COMPROMISED AND SETTLED

In ADDITION WE BELIEVE THE EVIDENCE CONCERNING claimant’s 
PSYCHIATRIC CONDITION DOES NOT REVEAL A MATERIAL WORSENING 
CAUSALLY CONNECTED TO HIS INDUSTRIAL INJURY AS THE HEARING OFFICER 
CONCLUDED.

Claimant's basic psychiatric condition long predated his
INDUSTRIAL INJURY AND A COMPARISON OF HIS CONDITION BEFORE APRIL 
21, 197 1 AND AFTER SHOWS ESSENTIALLY IDENTICAL COMPLAINTS AND
REACTIONS.

We conclude the hearing officer’s order should be reversed
IN ITS ENTIRETY.

ORDER

The order of the hearing officer dated march 2, 1973 is
REVERSED.

In ACCORDANCE WITH ORS 6 56.3 1 3 NO COMPENSATION 
CLAIMANT AS A RESULT OF THE HEARING OFFICER'S ORDER 
ABLE BY THE EMPLOYER.
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1973WCB CASE NO. 72-127 OCTOBER 25,

RICHARD L. ZORNES, deceased
EICHSTEADT, BOLLAND AND ENGLE, 
BENEFICIARIES ’ ATTYS.

PHILIP MONGRAIN, DEFENSE ATTY.

The above entitled matter involves the claim of the widow
OF A WORKMAN WHOSE DEATH WAS ALLEGEDLY COMPENSABLY RELATED TO 
AN AORTIC ANEURYSM.

The CLAIM WAS DENIED BY THE EMPLOYER’S INSURER. A JOINT 
PETITION FOR SETTLEMENT SEEKING BOARD APPROVAL FOR DISPOSITION OF 
THE MATTER AS A BONA FIDE DISPUTED CLAIM HAS BEEN SUBMITTED TO THE 
BOARD PURSUANT TO ORS 656.289 (4).

The terms of the disposition of the claim appear to the board

TO BE A FAIR AND EQUITABLE SETTLEMENT, AND IS HEREBY APPROVED.

THE MATTER PENDING ON REVIEW IS HEREBY DISMISSED AND THE 
RIGHTS AND RESPONSIBILITIES OF THE PARTIES ARE HEREBY RESOLVED 
CONFORMING TO THE STIPULATION, COPY OF WHICH MARKED EXHIBIT ’ ’ A ’ ’ 
IS ATTACHED HERETO.

AGREEMENT AND STIPULATION
It is hereby agreed and stipulated between the parties that

RICHARD L. ZORNES WAS EMPLOYED BY THE EMPLOYER ON SEPTEMBER 7,
19 7 1, WH EN HE SUFFERED AN APPARENTLY NON-D I SAB LI NG ACC IDE NT IN
THE COURSE OF HIS EMPLOYMENT------THAT SEVERAL WEEKS SUBSEQUENT TO
THIS RICHARD L. ZORNES WAS DIAGNOSED TO HAVE AN AORTIC ANEURYSM------
THAT RICHARD L. ZORNES SUBSEQUENTLY FILED A WORKMEN'S COMPENSATION 
CLAIM WITH THE EMPLOYER, ALLEGING THE AORTIC ANEURYSM WAS RELATED
TO THE ACCIDENT THAT OCCURRED ON SEPTEMBER 7, 1971------THAT THE
EMPLOYER, BY AND THROUGH ITS INSURANCE CARRIER, EMPLOYERS 
INSURANCE OF WAUSAU, DENIED THE ANEURYSM WAS IN ANY WAY RELATED
TO THE ACCIDENT OR CLAIMANT’ S EMPLOYMENT------THAT RICHARD L.

ZORNES THEN REQUESTED A HEARING FROM THE DENIAL------THAT PRIOR TO
CONVENING OF THE HEARING RICHARD L. ZORNES DIED FROM COMPLICATIONS
OF A SECOND AORTIC ANEURYSM------THAT THE WIDOW OF RICHARD L. ZORNES
WAS THEN SUBSTITUTED AS THE REPRESENTATIVE OF THE BENEFICIARIES OF
RICHARD L. ZORNES------THAT THE ISSUES RAISED BY THE HEARING REQUEST
WERE EXPANDED AT THAT TIME TO INCLUDE THE RIGHT OF THE BENEFICIARIES
TO DEATH BENEFITS------THAT THE HEARING WAS SUBSEQUENTLY HELD AND
MEDICAL OPINION PRESENTED BOTH CONFIRMING AND DENYING RELATIONSHIP 
OF THE ACCIDENT OF SEPTEMBER 7, 197 1 TO THE ORIGINALLY DIAGNOSED
AORTIC ANEURYSM------THAT THE HEARING OFFICER ISSUED AN OPINION AND
ORDER FINDING THE ORIGINALLY DIAGNOSED ANEURYSM TO BE RELATED TO 
THE ACCIDENT OF SEPTEMBER 7, 1971, BUT FINDING NO RELATIONSHIP
BETWEEN SAID ACCIDENT OR ORIGINAL ANEURYSM AND THE DEATH OF 
RICHARD L. ZORNES FROM A SECOND ANEURYSM,-

It is further agreed and stipulated between the parties that
FOLLOWING THE HEARING OFFICER’S OPINION AND ORDER THE PARTIES APPEALED
TO THE WORKMEN’S COMPENSATION BOARD------THAT IN ACCORDANCE WITH THE

PROVISIONS OF ORS 656.2 89 (4 ) THE PARTIES NOW WISH TO COMPLETELY
AND FINALLY DISPOSE OF THIS CLAIM------THAT A BONA FIDE DISPUTE
EXISTS BETWEEN THE PARTIES IN THAT THERE IS MEDICAL OPINION SUPPORTING



THE POSITION OF BOTH PARTIES-----THAT THE EMPLOYER DOES NOT ADMIT
LIABILITY AND DOES NOT ADMIT THE CLAIMANT IS ENTITLED TO ANY 
BENEFITS UNDER THE WORKMEN* S COMPENSATION LAW, AND IN FACT
EXPRESSLY DENIES IT-----THAT EVEN THOUGH EXPRESSLY DENYING LIABILITY
THE EMPLOYER WISHES, ALONG WITH THE CLAIMANT, TO AVOID PROLONGED 
LITIGATION AND THEREFORE AGREES TO COMPLETELY AND FINALLY DISPOSE
OF THIS CLAIM ACCORDING TO THE PROVISIONS OF ORS 6 56,289 (4)-----
THAT IN ACCORDANCE WITH THE WISHES OF THE PARTIES TO SETTLE, THE 
EMPLOYER AGREES TO PAY TO CLAIMANT, THROUGH ITS INSURANCE CARRIER, 
THE TOTAL SUM OF TEN THOUSAND DOLLARS, INCLUDING EIGHTEEN HUNDRED 
TWENTY FOUR DOLLARS ALREADY PAID, AND TO PAY TO CLAIMANT* S ATTORNEY
THE SUM OF SEVEN HUNDRED DOLLARS-----THAT THE SUM PAID TO CLAIMANT
IS INTENDED TO INCLUDE AND COVER ALL CHARGES INCURRED BY RICHARD 
L, ZORNES IN TREATMENT OF HIS AORTIC ANEURYSM IN 197 1 AND 1 972 ,
EVEN THOUGH THE EMPLOYER ADMITS NO LIABILITY FOR THESE CHARGES,

It is finally agreed and stipulated by the parties that all
CONTENTIONS OF THE CLAIMANT ARE COMPLETELY AND FINALLY DISPOSED 
OF BY THIS STIPULATION,

WCB CASE NO. 73-763 OCTOBER 25, 1973

CHLOLA WILSON, claimant
JAMES H, LEWELLING, CLAIMANT* S ATTY, 
CHARLES PAULSON, DEFENSE ATTY, 
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

Employer requests reversal of the hearing officer’s holding
THAT THE PRESENT EYE INJURY IS A COMPENSABLE CONSEQUENCE OF 
A 197 1 ANKLE INJURY.

Claimant is extremely obese, in 1 96 5 she received a severe
LEFT ANKLE FRACTURE AND DISLOCATION. CLAIMANT AGAIN INJURED HER 
LEFT ANKLE IN JANUARY 197 1 IN AN INDUSTRIAL ACCIDENT. SINCE THE 
197 1 ACCIDENT, BECAUSE OF THE OBESITY AND THE ANKLE CONDITION,
SHE HAS BEEN ON CRUTCHES OR IN A WHEELCHAIR. AS CLAIMANT WAS 
GETTING FROM THE WHEELCHAIR TO MOVE FROM THE WHEELCHAIR TO HER 
BED, HER ANKLE GAVE WAY AND SHE FELL. HER GLASSES FRAME PIERCED 
HER RIGHT EYE.

We AGREE WITH THE HEARING OFFICER THAT THIS CLAIM IS COMPENSABLE 
ON EITHER A THEORY OF ’’AGGRAVATION** OR * * COM PE NSABLE CONSEQUENCE** 
OF THE 197 1 INJURY.

The BOARD, AFTER REVIEWING THE ENTIRE RECORD, ADOPTS THE 
HEARING OFFICER* S OPINION AND ORDER AS ITS OWN.

ORDER
The order of the hearing officer dated june 14, 1973 is

AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney’s fee in

THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, FOR 
SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 73-523 OCTOBER 25, 1973

ROBERT J. WRIGHT, claimant
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of the hearing officer's

DENIAL OF ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS.

Claimant sustained a compensable injury June 9, 1972. the

DETERMINATION ORDER AWARDED TEMPORARY TOTAL DISABILITY FROM 
JULY 2 5 , 1 972 TO SE PTE MBE R 2 0 , 1 972 .

The board, after full review of all of the evidence, especially
THE MEDICAL REPORTS, CONCURS AND ADOPTS THE HEARING OFFICER'S 
OPINION AND ORDER.

ORDER
The order of the hearing officer dated july 20, 1973 is

AFFIRMED.

WCB CASE NO. 70-1913 OCTOBER 26, 1973

BETTY J . BAILEY { LONGACRE) , CLAI MANT
HENRY L. HESS, CLAIMANT'S ATTY.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of
A HEARING OFFICER'S ORDER ALLOWING CLAIMANT 4 8 DEGREES FOR UN
SCHEDULED DISABILITY CONTENDING THE EVIDENCE DOESN'T WARRANT 
SUCH AN AWARD.

In SPITE OF claimant's PROTESTATIONS OF DISABILITY, THE BOARD 
IS PERFECTLY PERSUADED BY THE MEDICAL EVIDENCE THAT CLAIMANT HAS 
SUFFERED NO PERMANENT DISABILITY AS A RESULT OF THIS INJURY.

ORDER
The HEARING officer's ORDER DATED MAY 1 8, 1 973 ALLOWING 

48 DEGREES IS HEREBY REVERSED.

In ACCORDANCE WITH ORS 6 5 6.3 1 3 , THE STATE ACCIDENT INSURANCE 
FUND MAY NOT RECOVER ANY COMPENSATION PAID PURSUANT TO THE 
HEARING OFFICER'S ORDER.
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WCB CASE NO. 72-2536 OCTOBER 26, 1973

CLARENCE DERO ROSS, claimant
RASK, HEFFERIN AND CARTER, CLAIMANT'S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a. hearing officer's order
WHICH DENIED claimant's CLAIM OF AGGRAVATION.

ISSUE

Has claimant suffered a compensable aggravation of his
INDUSTRIAL INJURY?

DISCUSSION

Claimant received a compensable injury to his low back in
JUNE, 1 966 . THE LAST MEDICAL TREATMENT FOR THIS CONDITION WAS 
IN AUGUST, 1968.

At the hearing claimant testified he did not have difficulty
WITH HIS BACK UNTIL OCTOBER, 1971. WITHOUT HAVING EXAMINED THE 
WORKMAN SINCE DECEMBER, 1971, DR. CHURCH STATED IN A LETTER OF 
JANUARY, 1 97 3 , HE BELIEVED CLAIMANT'S BACK TROUBLE HE WAS 
EXPERIENCING WAS CAUSALLY RELATED TO HIS INDUSTRIAL INJURY OF 1 966 . 
THE BOARD CONCLUDES THAT WITHOUT A CURRENT EXAMINATION, THIS 
LETTER DOES NOT MEET THE REQUIREMENTS OF ORS 6 56.2 7 1 . THE 
HEARING OFFICER CONCLUDED THE MEDICAL REPORTS SUPPORTING AGGRAVA
TION REFLECTED LITTLE OR NO CREDIBILITY.

The total picture is not one justifying finding a RELATIONSHIP
BETWEEN PRESENT COMPLAINTS AND THE INDUSTRIAL INJURY, AND THE 
BOARD AFFIRMS THE ORDER OF THE HEARING OFFICER DENYING CLAIMANT'S 
CLAIM OF AGGRAVATION.

ORDER

The ORDER OF THE HEARING OFFICER DATED MAY 3 , 1 973 is hereby 
AFFIRMED.

WCB CASE NO. 73-80 OCTOBER 29, 1973 
WCB CASE NO. 73-2332 OCTOBER 29, 1 973

CALVIN HARTLEY, claimant
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS. 
JAQUA, WHEATLEY AND GARDNER, DEFENSE ATTYS. 
ORDER OF DISMISSAL

On MAY 3 , 1 973 CLAIMANT REQUESTED BOARD REVIEW OF A HEARING
officer’s ORDER IN THE ABOVE ENTITLED CASE.
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On AUGUST 2 3, 1 973 CLAIMANT1 S COUNSEL ADVISED THE BOARD
THAT THE PARTIES INTENDED TO STIPULATE A ’ SETTLE ME NT OP THE CASE.

i
At that time claimant had another request for hearing

PENDING BEFORE THE HEARINGS DIVISION BEARING THE DOCKET NUMBER 
WCB 7 3 -2 332 .

The parties thereafter reached a settlement of all the
ISSUES INVOLVED IN BOTH CASES.

A STIPULATION WAS SUBMITTED TO A HEARING OFFICER PROVIDING 
THAT BOTH THE PENDING REQUEST FOR REVIEW (73 —80) AND THE PENDING 
REQUEST FOR HEARING (73 —2 332 ) SHOULD BE DISMISSED IN RETURN FQR 
THE PAYMENT OF ADDITIONAL COMPENSATION.

On OCTOBER 9 , 1 973 A HEARING OFFICER APPROVED THAT STIPULA
TION AND ORDERED THE REQUEST FOR REVIEW DISMISSED AS WELL AS THE 
REQUEST FOR HEARING.

In order to avoid any question regarding the status of the
REQUEST FOR BOARD REVIEW THE BOARD HEREBY ORDERS, BASED ON THE 
PREVIOUSLY SUBMITTED STIPULATION, ATTACHED HERETO AS EXHIBIT A,
THAT THE CLAIMANT'S REQUEST FOR REVIEW FILED IN WCB CASE NO.
73 —80 BE, AND IT IS HEREBY, DISMISSED.

STIPULATION AND ORDER
Comes now the claimant, by his attorneys, and the insurance

CARRIER, BY ITS ATTORNEYS, AND MOVE THE BOARD FOR AN ORDER DIS
MISSING claimant's request for hearing on the following stipulations

AND RECITALS OF THE PARTIES -
1. That claimant be paid an additional award equal to ten

PERCENT LOSS OF FUNCTION OF THE HAND, SIX HUNDRED TWENTY FIVE 
DOLLARS.

2. That claimant's attorneys be awarded twenty-five

PERCENT OF THE INCREASE IN COMPENSATION MADE PAYABLE BY THIS 
ORDER.

3. That a claim has been made arising out of claimant's

INJURY TO HIS BACK AS A CONSEQUENCE OF HIS INJURY WHILE WORKING 
FOR SWANSON PAINT AND GLASS COMPANY AND THAT SWANSON PAINT AND 
GLASS COMPANY DENY THAT SAID INJURY INVOLVED ANY AREA OF THE BODY 
OTHER THAN THAT WHICH IS DENOTED AS THE HAND UNDER THE OREGON
workmen's compensation law and that under the provisions of

THE BONA FIDE DISPUTE STATUTE, CLAIMANT IS TO BE AWARDED AN
additional one hundred dollars to settle the back claim on a
DISPUTED CLAIM BASIS.

4. Claimant's attorneys are awarded the sum of fifty

DOLLARS OUT OF THE AFORESAID ONE HUNDRED DOLLARS AS AND FOR A 
REASONABLE ATTORNEY'S FEE IN THE MATTER.

5. That claimant's request for hearing and request for

ARE HEREBY DISM1SED.
REVIEW



WCB CASE NO. 73-1751 OCTOBER 29, 1973

HAZEL MEMORY BRIGGS, claimant
GALTON AND POPICK, CLAIMANT1 S ATTYS. 

MERLIN MILLER. DEFENSE ATTY.
ORDER ON MOTION

On OCTOBER 10, 1973 CLAIMANT, THROUGH HER ATTORNEYS, FILED
A WRITTEN MOTION TO SUPPLEMENT THE RECORD OR IN THE ALTERNATIVE 
MOTION TO REMAND REGARDING CERTAIN ADDITIONAL EVIDENCE.

On OCTOBER 19, 1973 THE EMPLOYER, THROUGH ITS ATTORNEY, 
PRESENTED A WRITTEN, ARGUMENT IN OPPOSITION. THE BOARD, BEING 
NOW FULLY ADVISED, FINDS CLAIMANT1 S MOTION IS NOT WELL TAKEN AND 
IT IS HEREBY DENIED.

WCB CASE NO. 72-2999 OCTOBER 29, 1973 
WCB CASE NO. 73-176 OCTOBER 29, 1973

FLOYD DAVIDSON, claimant
BURNS AND EDWARDS, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order
CONTENDING THE HEARING OFFICER ERRED IN APPROVING THE DENIAL OF 
HIS CLAIM,

The STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW OF THE 
HEARING OFFICER’S ASSESSMENT OF A PENALTY AND ATTORNEY'S FEE 
AGAINST IT CONTENDING IT DID NOT UNREASONABLY DELAY THE PAYMENT 
OF COMPENSATION DUE PRIOR TO THE DENIAL.

The hearing officer applied the rules of ’’legal’’ and 
’’medical’’ causation adopted in heart cases and found that 
claimant’s nervous tension had neither a legal nor medical
CAUSAL RELATIONSHIP TO HIS EMPLOYMENT.

Viewing the events in question as an emotionally healthy and
STABLE PERSON, AND FROM THE VANTAGE OF HINDSIGHT, THE HEARING 
OFFICER CONCLUDED THAT THEY COULD NOT, AS A MATTER OF LAW, HAVE 
PRODUCED A NERVOUS TENSION CONDITION. WE DISAGREE. THE NATURE 
OF THE EVENTS WERE SUCH THAT THEY COULD LEGITIMATELY BE VIEWED 
AS POSSESSING A STRESS POTENTIAL - ONE SUFFICIENT TO PRECIPITATE 
A REACTION IN AN UNSTABLE PERSON. THEREFORE WE CONCLUDE LEGAL 
CAUSATION HAS BEEN ESTABLISHED.

The hearing officer also concluded medical causation had
NOT BEEN ESTABLISHED BECAUSE DR. MARSHALL LACKED THE KNOWLEDGE,



SKILL. AND EMOTIONAL DETACHMENT NECESSARY TO RENDER A PERSUASIVE 
MEDICAL OPINION ON MEDICAL—CAUSAL CONNECTION. AGAIN WE DISAGREE.

Dr. marshall is well qualified by reason of both training

AND EXPERIENCE TO RENDER AN EXPERT OPINION ON THE EMOTIONAL 
PROCESSES AND’ IMPACT PRODUCED BY THE EVENTS IN, QUESTION.

We conclude from the evidence that claimant is entitled to

COMPENSATION FOR HIS DISABLING NERVOUS TENSION CONDITION.

We ALSO CONCLUDE FROM THE EVIDENCE THAT THE HEARING OFFICER’S 
ASSESSMENT OF A PENALTY AND ATTORNEY’S FEE WAS APPROPRIATE.

ORDER

It is hereby ordered that the hearing officer's denial of 
claimant’s claim of compensation is reversed and the claim is

REMANDED TO THE STATE ACCIDENT INSURANCE FUND FOR PAYMENT OF
workmen’s compensation benefits as provided by law.

It is hereby further ordered that in addition to the attorney's

FEE ALLOWED BY THE HEARING OFFICER, THAT THE STATE ACCIDENT 
INSURANCE FUND PAY CLAIMANT’S ATTORNEYS THE SUM OF NINE HUNDRED 
DOLLARS FOR THEIR SERVICES AT THE HEARING AND ON REVIEW REGARDING 
THE COMPENSABILITY OF CLAIMANT’ S CLAIM.

It IS HEREBY FINALLY ORDERED THAT THE HEARING OFFICER’S ORDER 
IS AFFIRMED IN ALL OTHER RESPECTS.

WCB CASE NO. 72-2506 OCTOBER 29, 1973

HARRY S. WELCH. CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The fund requests the award of permanent total disability

BE REDUCED TO PERMANENT PARTIAL DISABILITY.

Claimant, a 55 year old logger, sustained an industrial
INJURY SEPTEMBER 24 , 1 97 0 , DIAGNOSED AS A FRACTURE OF THE UPPER
PORTION OF THE FEMORAL HEAD. AN AMPUTATION OF THE FEMORAL HEAD 
AND REPLACEMENT WITH A PROSTHESIS WAS PERFORMED. CLAIMANT HAD 
A SUBSTANTIAL PREEXISTING LOSS OF HEARING AND PREEXISTING NARCOLEPSY 
WHICH MUST BE TAKEN INTO ACCOUNT. CLAIMANT ALSO HAS SUBSTANTIAL 
PSYCHOLOGICAL DISABILITIES WHICH WERE AGGRAVATED BY THIS INDUSTRIAL 
ACCIDENT. CONSIDERING ALL THESE FACTORS, THE BOARD CONCLUDES THE 
CLAIMANT IS PERMANENT AND TOTALLY DISABLED.

The order of the hearing officer is adopted and should be
AFFIRMED.



ORDER
The ORDER OF THE HEARING OFFICER DATED MAY 16 , 1 973 , IS 

AFFIRMED,

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW,

WCB CASE NO. 72-3496 OCTOBER 30, 1973

JAMES R. COOK, claimant
KEITH BURNS, CLAIMANT'S ATTY,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests reversal of the hearing officer's denial 
OF HIS claim contending that his psychiatric problem is causally
RELATED TO THE INDUSTRIAL INJURY,

Claimant bumped his head and approximately three weeks

LATER DEVELOPED DIZZY SPELLS AND BLACKOUTS. MEDICAL REPORTS 
INCLUDING NEUROLOGICAL EXAMINATION FINDS NO OBJECTIVE PHYSICAL 
CAUSAL CONNECTION WITH THE ACCIDENT. PSYCHIATRISTS AND PSYCHOL
OGISTS, AT LEAST ON THE FACE, APPEAR TO ARRIVE AT DIFFERENT 
CONCLUSIONS AS TO CAUSAL RELATIONSHIPS OF THE DIZZY SPELLS AND 
BLACKOUTS BEING CAUSED BY THE BUMP ON THE HEAD. THE PSYCHIATRIST 
AND PSYCHOLOGISTS*S REPORTS DO NOT APPEAR TO BE AS CONTRADICTORY 
ON CAREFUL READING AS IT WOULD APPEAR INITIALLY INASMUCH AS THEY 
ARE BASED SOMEWHAT ON THE DOCTOR'S UNDERSTANDING OF THE FACTS 
WHICH SEEM TO DIFFER FROM DOCTOR TO DOCTOR.

The board is impressed with the reasonable and logical1
FASHION WITH WHICH DR. DIXON PRESENTS THE MATTER AND WITH THE 
FACT THAT HIS TREATMENT IS HELPING THE CLAIMANT. ALL OF THIS 
LENDS CREDENCE TO HIS OPINION THAT CLAIMANT'S HYSTERICAL NEUROSIS 
WAS PRECIPITATED BY THE HEAD INJURY WITH NO CONSCIOUS MALINGERING. 
THE BOARD THEREFORE CONCLUDES CLAIMANT HAS ADEQUATELY ESTABLISHED 
THE RELATIONSHIP BETWEEN HIS NEUROSIS AND THE INDUSTRIAL ACCIDENT 
AND THUS, COMPENSABILITY IS ESTABLISHED.

ORDER
The ORDER OF THE HEARING OFFICER DATED APRIL 2 3 , 1 973 , IS

REVERSED. THE MATTER IS REFERRED TO THE EMPLOYER FOR PAYMENT 
OF MEDICAL TREATMENT IN ACCORDANCE WITH ORS 6 56.24 5 .

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF SEVEN HUNDRED FIFTY DOLLARS PAYABLE BY THE
EMPLOYER, FOR SERVICES IN CONNECTION WITH HEARING AND BOARD REVIEW.



WCB CASE NO. 73-1209 OCTOBER 30, 1973

JIM M. DOZIER, claimant
ANTHONY RELAY, JR., CLAIMANT’S ATTY. 
MCMENAMIN, JONES, JOSEPH AND LANG, 
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests reversal of the hearing officer’s order
AFFIRMING THE EMPLOYER’S DENIAL OF HIS CLAIM.

Claimant, a 23 year old millworker, testified that he fell

ON WET CEMENT IN THE PLANT NEAR THE END OF HIS FRIDAY AFTERNOON 
SHIFT. HE WENT TO THE DOCTOR MONDAY AND THE MEDICAL REPORT 
REFLECTS THAT CLAIMANT ’’FELL ON WET FLOOR ON CEMENT LANDING 
ON BACK AND LEFT HIP*’. CLAIMANT COMPLETED THE 801 REPORT GIVING 
THE SAME HISTORY OF THE ACCIDENT AND FILED IT EITHER ON MONDAY 
OR TUESDAY. CLAIMANT RECEIVED A "DENIAL” LETTER WHICH CONFUSED 
HIM. claimant’s WIFE TOOK IT TO THE EMPLOYER’S SECRETARY WHO 
SUGGESTED CLAIMANT WRITE TO THE HEALTH INSURANCE CARRIER ADVISING 
THEM THAT HE WAS NOT APPEALING THE DENIAL BY THE COMPENSATION 
CARRIER AND WOULD, IN THIS WAY, IMMEDIATELY GET PAYMENTS FROM 
THE HEALTH INSURANCE CARRIER. CLAIMANT LATER REALIZED THE HEALTH 
INSURANCE BENEFITS PROVIDED INSUFFICIENT PROTECTION AND SOUGHT 
THE ADVICE OF A LAWYER.

A REQUEST FOR HEARING WAS FILED MORE THAN 6 0 DAYS AFTER THE 
DENIAL BUT BEFORE 180 DAYS HAD ELAPSED.

The board first takes notice of joint exhibit number i which

IS THE ALLEGED LETTER OF DENIAL. THE LETTER DOES NOT MEET THE 
REQUIREMENTS OF WORKMEN’S COMPENSATION BOARD ADMINISTRATIVE 
RULE NO. 4 —1 97 0. (3 . 0 1 ) ’ ' TH E EMPLOYER ... SHALL FURNISH

THE WORKMAN ... A WRITTEN NOTICE OF DENIAL OF HIS CLAIM FULLY 
INFORMING THE WORKMAN OF THE REASONS FOR DENIAL AND HIS RIGHTS 
TO HEARING INCLUDING A NOTICE UNDERSCORING THE FACT THAT THE CLAIM 
WILL BE UNENFORCEABLE IF REQUEST FOR HEARING IS NOT FILED ...’’.

THE NOTICE OF DENIAL USED IN THIS CASE DOES NOT DO THIS. THE RULE 
WAS OBVIOUSLY INTENDED TO AVOID THE VERY PROBLEM INVOLVED IN THIS 
MATTER. THE EMPLOYER COULD WELL BE HELD TO HAVE NOT LEGALLY 
DENIED THE CLAIM BY USING AMBIGUOUS AND IMPROPER LETTERS OF 
DENIAL.

The hearing officer’s affirmance of the denial is substantially

BASED ON HIS OPINION THAT THE CLAIMANT IS NOT A BELIEVEABLE WITNESS. 
GREAT WEIGHT IS ORDINARILY GIVEN TO A HEARING OFFICER’S ANALYSIS OF 
the witness’s DEMEANOR. HOWEVER, IN REVIEWING THE RECORD DE NOVO, 
THE BOARD FINDS NO CONTRADICTIONS IN FACTS OR FINDINGS TO SUBSTANTIATE 
THIS OPINION.

The BOARD CONCURS WITH THE HEARING OFFICER THAT ON PAPER 
CLAIMANT’S HISTORY IS PLAUSIBLE. ADDITIONALLY, THE UNREBUTTED 
AND UNCONTRADICTED EVIDENCE IS THAT THE CLAIMANT TESTIFIED 
HE HAD AN ON-THE-JOB INJURY AND WENT TO THE DOCTOR. HE GAVE THE 
DOCTOR THE SAME FACTS OF THE ACCIDENT, HE REPORTED THE SAME FACTS 
TO THE EMPLOYER. THE CLAIMANT HAS MADE A PRIMA FACIE CASE WHICH



WAS NOT REBUTTED NOR CONTRADICTED IN ANY WAY. THE CLAIMANT HAS 
ALSO SHOWN GOOD CAUSE FOR THE DELAY IN REQUESTING A HEARING. THE 
BOARD THEREFORE CONCLUDES THE HEARING OFFICER'S ORDER DENYING THE 
CLAIM SHOULD BE REVERSED.

ORDER

The ORDER OF THE HEARING OFFICER DATED JUNE 1 3 , 1 973 IS

REVERSED AS TO THE ISSUE OF COMPENSABILITY AND THE EMPLOYER IS 
ORDERED TO ACCEPT SAID CLAIM AND PAY BENEFITS TO WHICH CLAIMANT 
IS ENTITLED BY LAW.

All other provisions of the order of the hearing officer are

AFFIRME D.

Claimant's counsel is awarded a reasonable attorney's fee
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 73-539 OCTOBER 30, 1973

ARTHUR LEE VERMENT, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTY. 
LINDSAY, NAHSTOLL, HART, DUNCAN, DAFOE AND 
KRAUSE, DEFENSE ATTYS.
ORDER ON MOTION

On OCTOBER 1 0 , 1 973 CLAIMANT, THROUGH HIS ATTORNEYS, MOVED
TO SUPPLEMENT THE RECORD ON APPEAL WITH A REPORT OF DR. ROBERT 
A. BERSELLI, DATED OCTOBER 1 , 1 9 7 3 OR, IN THE ALTERNATIVE, REMAND
THE MATTER TO THE HEARING OFFICER FOR ADMISSION OF THE DOCUMENT.

The employer filed a response
ACTION OR REMAND OF THE RECORD AND 
AFFIDAVIT CONCERNING AN ATTORNEY’S 
BY CLAIMANT’ S ATTORNEYS.

The CLAIMANT THEN MOVED TO DISMISS THE EMPLOYER'S OPPOSITION 
TO THE AFFIDAVIT CONCERNING ATTORNEY* S FEES.

The board has reviewed the motions, and arguments and
BEING NOW FULLY ADVISED, CONCLUDES BOTH MOTIONS ARE NOT WELL 
TAKEN.

It is hereby ordered that both motions are dismissed.

IN OPPOSITION to SUPPLEMENT
A RESPONSE OPPOSING THE
FEE WHICH WAS ALSO SUBMITTED



WCB CASE NO. 72-2351 OCTOBER 30, 1973

DAVID STUTZMAN. CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS, 
THWING, ATHERLY AND BUTLER, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests an increase in his award of unscheduled
DISABILITY.

Claimant is a 28 year old heavy equipment operator who

SUSTAINED A COMPENSABLE BACK INJURY ON JULY 2 1 , 1 96 9 , CLAIMANT 
HAS HAD TWO LAMINECTOMIES AND A MULTIPLE LEVEL SPINAL FUSION.

Claimant later suffered two exacerbations which the hearing

OFFICER FOUND WERE NOT INTERVENING ACCIDENTS. WE AGREE.

In reviewing the entire record and especially the prospects
OF THE CLAIMANT FOR RETRAINING, WE CONCLUDE THE AWARD OF I 6 0 
DEGREES FOR UNSCHEDULED LOW BACK DISABILITY IS, FOR THE REASONS 
EXPRESSED BY THE HEARING OFFICER, ADEQUATE.

ORDER
The order of the hearing officer dated may 22 * 1973 is

AFFIRMED.

WCB CASE NO. 73-548 OCTOBER 30, 1973

AUSTIN C. DRISCOLL, claimant
GAL TON AND POPICK, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests an increase in permanent partial disability. 

Claimant, a 53 year old crew leader for northwest natural

GAS, RECEIVED A COMPENSABLE LOW BACK AND LEFT LEG INJURY AUGUST 
1 0 , 1 967. THE LOW BACK INJURY WAS SUPERIMPOSED ON A PREVIOUS
LOW BACK INDUSTRIAL INJURY. AFTER CONVALESCING, THE CLAIMANT 
WAS OFF WORK FOR APPROXIMATELY TWO YEARS. CLAIMANT THEREAFTER 
REQUESTED TO GO BACK TO WORK FOR THE EMPLOYER FOR THE PAST SIX 
MONTHS BUT WAS NOT REHIRED UNTIL ABOUT A WEEK BEFORE THE HEARING.

The hearing officer, in arriving at his award of permanent

DISABILITY, TOOK INTO ACCOUNT THE AWARD FOR PERMANENT PARTIAL 
DISABILITY CLAIMANT RECEIVED FOR A PREVIOUS INDUSTRIAL ACCIDENT. 
THIS INVOLVES AN INTERPRETATION OF ORS 6 56.2 22 WHICH STATES



* * . . • AWARD OF COMPENSATION FOR SUCH FURTHER ACCIDENT SHALL 
BE MADE WITH REGARD TO THE COMBINED EFFECT OF HIS INJURIES AND 
HIS PAST RECEIPT OF MONEY FOR SUCH DISABILITIES. * r THE HEARING 
OFFICER'S APPLICATION OF THE STATUTE IN THIS CASE IN ARRIVING AT 
THE AWARD TO THE CLAIMANT IS AFFIRMED.

The board, having considered all of the medical reports and

EVIDENCE, CONCURS WITH THE FINDINGS AND ORDER OF THE HEARING 
OFFICER.

ORDER
The ORDER OF THE HEARING OFFICER DATED JUNE I 8, 1 973 IS 

AFFIRMED.

WCB CASE NO. 72-2671 OCTOBER 30, 1973

HELEN CROWELL, claimant
FRANKLIN, BENNETT, OFELT, DES BRISAY 
AND JOLLES, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant received a compensable injury to the tailbone in

MAY OF 1 966 . THE CLAIM HAS BEEN REOPENED TWICE AND A CLAIM FOR 
AGGRAVATION IN 197 1 WAS SETTLED BY STIPULATION. CLAIMANT HAS 
AGAIN FILED A CLAIM FOR AGGRAVATION. THE HEARING OFFICER CORRECTLY 
RULED THAT CLAIMANT'S AGGRAVATION PERIOD HAD NOT EXPIRED BUT 
AFFIRMED THE DENIAL OF THE AGGRAVATION ON THE MERITS.

Claimant now requests reversal of the hearing officer's

DENIAL. SHE FURTHER REQUESTS AN AWARD OF PERMANENT TOTAL 
DISABILITY.

Claimant's coccyx was surgically removed in September,
1 96 8. THE CLAIMANT NOW SUFFERS FROM A COMBINATION OF PHYSICAL 
AND EMOTIONAL PROBLEMS. THERE IS MEDICAL TESTIMONY TO THE 
EFFECT THAT CLAIMANT IS SINCERE AND IS NOT MALINGERING. CLAIMANT 
HAS SUBMITTED TO ALL RECOMMENDED MEDICAL AND SURGICAL TREATMENT. 
ALL OF THE MEDICAL EVIDENCE CONFIRMS THAT CLAIMANT SUFFERS 
EXTREME PAIN AND HAS BEEN VERY TENDER TO PRESSURE AND TOUCH.
THE CLAIMANT'S PSYCHOPATHOLOGY, ESPECIALLY, HAS WORSENED SINCE 
MARCH, 1971. THIS WORSENING IS RELATED TO HER INJURY. THUS, THE 
AGGRAVATION CLAIM IS PROVED.

The claimant's accident caused physical disabilities and

PSYCHOPATHOLOGY AS SHOWN BY THE MEDICAL EVIDENCE AND THE TESTIMONY 
OF THE CLAIMANT, ADEQUATELY PROVES PERMANENT TOTAL DISABILITY.

ORDER
The ORDER OF THE HEARING OFFICER DATED MAY 1 6 , 1 973 IS 

REVERSED. THE CLAIMANT IS AWARDED COMPENSATION FOR PERMANENT 
TOTAL DISABILITY EFFECTIVE ON THE DATE OF THIS ORDER.



The state accident insurance fund is hereby ordered to pay 
CLAIMANT* S ATTORNEY, W. A. FRANKLIN, FIVE HUNDRED DOLLARS FOR 
HIS SERVICES IN ESTABLISHING CLAIMANT* S ENTITLEMENT TO A HEARING,
IN ADDITION, CLAIMANT'S COUNSEL IS AUTHORIZED TO RECEIVE 2 5 PERCENT 
OF THE INCREASE IN COMPENSATION PAYABLE OUT OF SAID AWARD TO A 
MAXIMUM OF ONE THOUSAND DOLLARS, AS A REASONABLE ATTORNEY* S FEE 
FOR HIS SERVICES IN SECURING CLAIMANT'S PERMANENT DISABILITY 
COMPENSATION,

WCB CASE NO. 73-423 OCTOBER 30, 1973

MANCUS ROUSE, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS, 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's order
AFFIRMING A DETERMINATION ORDER WHICH AWARDED NO PERMANENT 
PARTIAL DISABILITY.

Claimant received a back injury November 6, 1970. the

MEDICAL REPORTS FROM THE MANY DOCTORS, INCLUDING THOSE AT THE 
DISABILITY PREVENTION DIVISION AND BACK EVALUATION CLINIC ALL 
INDICATE NO PERMANENCY OF HIS DISABILITY. THE CLOSEST MEDICAL 
EVIDENCE TO PERMANENT PARTIAL DISABILITY IS THAT THE CLAIMANT 
"WILL PROBABLY HAVE PERIODIC DISCOMFORT WITH OVERACTIVITY 
FROM TIME TO TIME AND THIS SHOULD BE THE EXTENT OF HIS PERMANENT 
PARTIAL DISABILITY.** OTHER EVIDENCE TENDS TO NEGATE THIS 
SPECULATION. IN ANY EVENT, DISCOMFORT, PER SE, DOES NOT EQUAL 
LOSS OF EARNING CAPACITY.

Although claimant was released to
WORK HE IS ATTENDING COMMUNITY COLLEGE 
WOULD RATHER GET A COLLEGE DEGREE THAN 
WORK. THUS, THE EVIDENCE IS CLEAR THAT 
RETURNED TO HIS OLD OCCUPATION.

RETURN TO HIS PREVIOUS 
AND STATES THAT HE 
TO RETURN TO HIS PREVIOUS 
CLAIMANT COULD HAVE

The board concurs with the hearing
NO PERMANENT PARTIAL DISABILITY.

OFFICER THAT THERE IS

ORDER
The order of the hearing officer dated june 19,

IS AFFIRMED.
19 7 3



WCB CASE NO. 73-376 OCTOBER 31, 1973

ARVEST CORBETT ANDERSON, claimant
HAROLD W. ADAMS, CLAIMANT'S ATTY. 
DEPARTMENT OF JUSTICE. DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

On review, claimant requests from the board, an increase
IN PERMANENT PARTIAL DISABILITY WHICH THE HEARING OFFICER DENIED.

Claimant's arm was injured may 1 3 , 1 968 , in an industrial

ACCIDENT. IN SEPTEMBER, 1 96 8 CLAIMANT REPORTED TO A DOCTOR THAT 
THE PAIN IN HIS ARM RADIATED UP INTO HIS SHOULDER. IN DECEMBER,
1 96 8 MEDICAL EVIDENCE REFLECTED AN OLD ACROMIOCLAVICULAR SEPARA
TION OF THE RIGHT SHOULDER. OTHER MEDICAL EVIDENCE ALSO CONNECTS 
THE INDUSTRIAL ACCIDENT WITH THE RIGHT SHOULDER PROBLEM. WE 
CONCLUDE THE HEARING OFFICER ERRED IN FINDING NO CAUSAL CONNECTION 
BETWEEN HIS SHOULDER PAIN AND THE INJURY OF MAY 1 3 , 1 96 8.

The BOARD CONCURS HOWEVER, WITH THE FINDING OF THE HEARING 
OFFICER THAT THERE HAS BEEN NO DIMUNITION OF POTENTIAL WAGE 
EARNING CAPACITY AS FAR AS THE CLAIMANT IS CONCERNED. THE CLAIMANT 
NOW HAS A BETTER JOB THAN HE EVER HAS HAD AND HIS FUTURE IS VERY 
FAVORABLE.

ORDER
Except as noted above, the order of the hearing officer

DATED MAY 1 0 , 1 973 , IS AFFIRMED.

WCB CASE NO. 70-1140 OCTOBER 31, 1973

WAYNE KOIVISTO, claimant
MIKE DYE, CLAIMANT'S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests increase of a hearing officer's permanent

PARTIAL DISABILITY AWARD OF 2 08 DEGREES TO PERMANENT TOTAL 
DISABILITY.

Claimant, A6i year old male steam fitter welder, fell

FROM A LADDER FEBRUARY 26 , 1 96 8 , RECEIVING A SEVERE FRACTURE OF
D-1 2 AND L—1 . WHILE THIS MATTER WAS PENDING FOR BOARD REVIEW, THE 
FUND AND CLAIMANT'S ATTORNEY AGREED THAT CLAIMANT RETURN FROM 
MINNESOTA FOR REFERRAL TO THE BACK CLINIC AND THE PHYSICAL 
REHABILITATION CENTER IN PORTLAND. THE CASE WAS REMANDED FOR THIS 
PROCEDURE BUT THE WORKUP WAS NEVER COMPLETED BECAUSE OF THE CLAIMANT'S 
WIFE'S TERMINAL CANCER ILLNESS.



Although it is a close question, the board concludes the

COCCYX PROBLEM IS RELATED TO THE INDUSTRIAL ACCIDENT, THE CLAIMANT 
IS SO INJURED THAT HE CAN PERFORM NO SERVICES OTHER THAN THOSE 
WHICH ARE SO LIMITED IN QUALITY, DEPENDABILITY, OR QUANTITY, THAT 
A REASONABLE, STABLE MARKET FOR HIM DOES NOT EXIST, THUS, CLAIMANT 
IS PERMANENTLY AND TOTALLY DISABLED AS A RESULT OF THE INDUSTRIAL 
ACCIDENT,

ORDER
Claimant is hereby granted compensation for permanent

TOTAL DISABILITY EFFECTIVE ON THE DATE OF THIS ORDER,

Counsel for claimant is to receive as a fee, 25 percent of

THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH, 
WHEN COMBINED WITH FEES ATTRIBUTABLE TO THE ORDER OF THE HEARING 
OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS,

WCB CASE NO. 73-1028 OCTOBER 31, 1973

GERALD MCELROY, claimant
F. P, STAGER, CLAIMANT'S ATTY, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

OrS 283.140 AND THE DEPARTMENT OF GENERAL SERVICES ADMINI
STRATIVE RULE NO. 04-19 PROVIDES FOR CENTRAL MAIL SERVICE FOR 
INTERAGENCY MAIL IN SALEM. THE AFFIDAVIT OF MAILING CLEARLY SHOWS 
THE REQUEST FOR REVIEW WAS DEPOSITED IN THE INTERAGENCY MAIL 
SERVICE WITHIN THE TIME PROVIDED BYLAW FOR MAILING AN APPEAL. 
THEREFORE, UPON RECONSIDERATION, THE BOARD FINDS THAT THE REQUEST 
FOR REVIEW WAS TIMELY FILED.

THE ORDER OF DISMISSAL DATED AUGUST 2 7 , 1 973 SHOULD BE SET
ASIDE AND BOARD REVIEW GRANTED.

It IS SO ORDERED.

WCB CASE NO. 71-2483 OCTOBER 31, 1973

WENDELL M. DELORME, CLAI M ANT

FRANKLIN, BENNETT, OFELT, DES BRISAY AND 
JOLLES, claimant's ATTYS.
SCHOUBOE AND CAVANAUGH, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan. 

Claimant requests board review seeking an increase i

PERMANENT PARTIAL DISABILITY AWARD.
N his



This 38 year old claimant received a compensable back injury

DECEMBER 1 6 , 1 96 8 , WHICH ULTIMATELY RESULTED IN A SPINAL FUSION
BEING PERFORMED,

Claimant cannot return to truck driving but is now in training

TO BECOME A MEDICAL TECHNICIAN, BECAUSE OF THE PRESENT CIRCUMSTANCES 
OF THE CLAIMANT, IT IS DIFFICULT TO ASCERTAIN THE FUTURE EARNING 
CAPACITY OF THE CLAIMANT AND THE EXTENT TO WHICH SUCH EARNING 
CAPACITY IS AFFECTED BY THE INDUSTRIAL ACCIDENT. HOWEVER, BASED 
ON THE EVIDENCE AVAILABLE AT THIS TIME, THE AWARD OF THE HEARING 
OFFICER OF 3 5 PERCENT OR 1 12 DEGREES APPEARS ADEQUATE,

It is t6 be noted that in the future if claimant's condition

WORSENS CLAIMANT HAS THE RIGHT TO ASSERT A CLAIM FOR AGGRAVATION 
OR PETITION THE BOARD FOR OWN MOTION REVIEW.

ORDER
The order of the hearing officer dated june 27, 1973, is

AFFIRMED.

WCB CASE NO. 73-1109 NOVEMBER 1, 1973

ROBERT S. QUALLS, CLAI M ANT
DENMAN AND COONEY, CLAIMANT'S ATTYS. 
KEITH D. SKELTON, DEFENSE ATTY.

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN'S 
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER AND SAID REQUEST 
FOR REVIEW NOW HAVING BEEN WITHDRAWN BY CLAIMANT'S COUNSEL,

It is therefore ordered that the review now pending before

THE BOARD IS HEREBY DISMISSED.

WCB CASE NO. 73-419 NOVEMBER 1, 1973

JOHN LEE COMBS, CLAI M ANT
MIKE DYE, CLAIMANT'S ATTY.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests reversal of a hearing officer's dismissal
OF THE REQUEST FOR HEARING BECAUSE THE CLAIMANT REFUSED TO COMPLY 
WITH THE HEARING OFFICER'S ORDER DATED MAY 4 , 1 973 , FOR THE
CLAIMANT TO RELEASE A REPORT OF THE ATTENDING PHYSICIAN OR ALLOW 
FURTHER EXAMINATION BY THE ATTENDING PHYSICIAN OR ANOTHER PHYSICIAN 
OF CLAIMANT’S CHOICE.
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The workmen* s compensation board, administrative order

NUMBER 1 6 —1 970 CLEARLY IS IN POINT AND DISPOSES OF THIS MATTE R.

ORDER
The order of the hearing officer dated august 6 , 1973 is

AFFIRMED,

WCB CASE NO, 73-20 NOVEMBER 1, 1973

JOHNM. ALLISON, CLAI M ANT
MYATT, BOLLIGER, HAMPTON AND FREERKSEN, 
CLAIMANT* S ATTYS,

MCMENAMIN, JONES, JOSEPH AND LANG, 
DEFENSE ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

Rev 1 EWE D BY COMMISSIONERS WILSON AND MOORE.

Employer requests reversal of a hearing officer* s award of

PERMANENT TOTAL DISABILITY.

THE CLAIMANT, A 56 YEAROLD TRUCK DRIVER, RECEIVED A SEVERE 
FRACTURE OF HIS RIGHT LEG. CLAIMANT HAS HAD SEVERAL SURGERIES 
INCLUDING TWO BONE GRAFTS. HE. HAS A METAL PLATE IN HIS RIGHT LEG 
AND OSTEOMYELITIS. AN OPEN DRAINING SORE AND INFECTION REQUIRES 
FREQUENT CARE AND MEDICATION. THIS INFECTION ON OCCASION CAUSES 
A SYSTEMIC TOXIC CONDITION THROUGHOUT HIS BODY. HE HAS A SEVERE 
SITUATIONAL DEPRESSION. ALL ARE.' RELATED TO THE INDUSTRIAL INJURY.

Although the initial injury was to the right leg and foot, a

SCHEDULED DISABILITY, THE RESULTANT DISABILITY OF PSYCHOPATHOLOGY, 
CHRONIC SYSTEMIC INFECTION AND DRAINAGE AND OSTEOMYELITIS WHEN 
COMBINED WITH CLAIMANT'S AGE, EDUCATIONAL BACKGROUND, AND LIMITED 
RANGE OF JOB SKILLS, MAKES TH E AWARD OF PERMANENT TOTAL DISABILITY 
APPROPRIATE .

ORDER
The order of the hearing officer dated may t6, 1973, is

AFFIRMED,

Claimant* s counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE, BY THE EMPLOYER 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 72-2303 NOVEMBER 1, 1973

DAVID WOODARD, claimant
WILLIAM G. CARTER, CLAIMANT'S ATTY. 
MERLIN L. MILLER, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests reversal of hearing officer’s order

ALLOWING THIS AGGRAVATION CLAIM.

Claimant sustained an industrial injury to his back December

4, I '.) 6 7 . HIS CLAIM WAS CLOSED WITH NO PERMANENT PARTIAL DISABILITY. 
CLAIMANT THEREAFTER ATTEMPTED TO CONTINUE HEAVY PHYSICAL JOBS FOR 
A TOTAL OF 1 3 DIFFERENT EMPLOYERS. HE WAS ABLE TO MAINTAIN EMPLOY
MENT ONLY FOR SHORT PERIODS OF TIME DUE TO THE EXACERBATIONS OF HIS 
BACK CONDITION.

The medical evidence clearly relates the present condition

TO THE 19 6 7 INDUSTRIAL INJURY. BOTH THE MEDICAL EVIDENCE AND THE 
FACTS CLEARLY SHOW THAT HIS CONDITION HAS WORSENED AND THUS THE 
AGGRAVATION OF THE 1 9 6 7 INJURY IS PROVED.

ORDER

The order of the: hearing officer dated February 20, 1 973 ,
IS affirmed.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72-3317 NOVEMBER 1, 1973

IVAL CASTLE, claimant
JERRY G. KLEEN, CLAIMANT* S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE. ATTY. 
REQUEST FOR REVIEW BY C LAI M ANT

Reviewed by commissioners wilson and sloan.

Claimant requests a further increase in his permanent partial 
disability.

Claimant, a 37 year old painter, sustained a compensable low

BACK INJURY. BOTH THE ATTENDING ORTHOPEDIST AND THE BACK EVALUATION 
CLINIC STATE CLAIMANT CAN RETURN TO WORK AS A PAINTER AND THAT THE 
LOSS OF FUNCTION IS MINIMAL.

The HEARING OFFICER HEARD AND SAW THE WITNESSES AND WAS IN THE 
BEST POSITION TO ASSESS BOTH CREDIBILITY AND MOTIVATION.
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In view of all of the medical evidence and the finding of low
WORK MOTIVATION, THE BOARD CONCLUDES THAT THE AWARD OF 6 4 DEGREES 
UNSCHEDULED LOW BACK PERMANENT PARTIAL DISABILITY IS GENEROUS.

ORDER

The order of the hearing officer dated may 30, 1973 is
AFFIRMED.

SAIF CLAIM NO. A 931351 NOVEMBER 1, 1973

SHERIDAN GRAVES, CLAI MANT
COONS, MALAGON AND COLE, CLAIMANT’S ATTYS. 
STATE ACCIDENT INSURANCE FUND, DEFENSE ATTY.

The BOARD, BY OWN MOTION ORDER DATED JUNE 2‘7 , 1 973 , ORDERED
FURTHER MEDICAL EXAMINATION BEFORE DECIDING ON CLAIMANT’S REQUEST 
TO THE BOARD ON OWN MOTION TO ORDER THE STATE ACCIDENT INSURANCE 
FUND TO PROVIDE CLAIMANT FURTHER MEDICAL CARE AND COMPENSATION.

The board now has a medical report from dr. r. edward Huffman,
M. D. , PSYCHIATRIST, DATED SEPTEMBER 2 5 , 1 973 AND THE LETTER DATED
OCTOBER 22 , 1 9 73 FROM ALLAN H. COONS.

The CLAIMANT RECEIVED AN INDUSTRIAL INJURY MAY, 1 962 . THE 
CLAIM WAS CLOSED AND THE CLAIMANT WAS ABLE TO WORK FOR SEVERAL 
YEARS APPARENTLY UNTIL 1 97 0 OR 1971. DR. R. EDWARD HUFFMAN’S 
EXAMINATION AND REPORT APPEARS FAIR AND COMPLETE.

Based on the medical reports and the facts of this particular
CASE, THE BOARD FINDS THAT THERE IS INSUFFICIENT EVIDENCE TO RELATE 
claimant’s PRESENT PROBLEMS TO THE 1 962 INJURY. THUS, claimant’s 
REQUEST FOR OWN MOTION RELIEF SHOULD BE DENIED.

ORDER

Claimant’s request for additional testing is denied.

Claimant’s request for own motion relief is denied.

WCB CASE NO. 73-217 NOVEMBER 2, 1973

ROLLAND JONES, claimant
EMMONS, KYLE, KROPP AND KRYGER, 
CLAIMANT’S ATTYS.
6’ REILLY, ANDERSON, RICHMOND AND ADKINS, 
DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.
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Employer requests board reversal of hearing officer’s order

HOLDING THAT THE CLAIMANT SUSTAINED A COMPENSABLE INDUSTRIAL INJURY.

Claimant testified he sustained an unwitnessed accident

OCTOBER 2 3 , 1 972 . HE TESTIFIED THAT HE CALLED A DOCTOR ON THE SAME
DAY WHO TOLD HIM TO GO TO THE HOSPITAL FOR X-RAYS. HE REPORTED TO 
THE HOSPITAL THE SAME DAY BUT WAS TOLD TO COME BACK THE NEXT DAY 
FOR THE X-RAYS, WHICH HE DID.

The testimony of the claimant is corroborated by the medical
REPORTS SUBMITTED. THE OBJECTIONS TO TWO OF THE MEDICAL REPORTS 
GOES TO T.HE WEIGHT TO BE GIVEN THE REPORT RATHER THAN TO THEIR 
ADMISSIBILITY. THE MEDICAL REPORTS WERE PROPERLY ADMITTED.

In ADDITION, THE HEARING OFFICER HAD THE OPPORTUNITY TO HEAR 
AND SEE THE CLAIMANT AND WE GIVE WEIGHT TO HIS FINDINGS.

Upon review of the entire record, the board concurs with the

FINDINGS AND ORDER OF THE HEARING OFFICER.

ORDER

The order of the hearing officer dated may is, 1973, is
AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney’s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE EMPLOYER 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO. 72-1664 NOVEMBER 2, 1973

WILLIAM G. J ASTER. CLAI MANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson, moore and sloan.

Claimant requests increased permanent disability on this

CLAIM OF AGGRAVATION.

Claimant, a 64 year old retired milkman received an industrial

INJURY JULY, 1 96 7 TO HIS LOW BACK. AFTER CONSERVATIVE TREATMENT,
HE RETURNED TO WORK OCTOBER 2 , 1 96 7 AND WORKED CONTINUOUSLY
THROUGH 1968. THE CLAIM WAS CLOSED WITH 10 PERCENT UNSCHEDULED 
DISABILITY.

In JANUARY, 1 96 9 CLAIMANT SLIPPED ON ICE AT HIS HOME INJURING 
HIS LOW BACK. EXAMINATION REVEALED MARKED SPASMS OF THE LUMBAR 
MUSCULATURES AT THAT TIME. CLAIMANT APPLIED FOR RETIREMENT 
SHORTLY AFTER THE HOME ACCIDENT IN JANUARY OF 1 96 9.

Claimant has a long history of back trouble, suffers from

OSTEOARTHRITIS OF THE LUMBAR SPINE WITH DEGENERATIVE DISC DISEASE 
AND SUFFERS RECURRING BACKACHES. THE INDUSTRIAL ACCIDENT OF



JULY 25, 1 96 7 WAS A MILD INJURY, THE ATTENDING DOCTORS DID NOT
TAKE X—RAYS AND DIAGNOSED AN ACUTE LUMBOSACRAL STRAIN, AFTER 
CONSERVATIVE TREATMENT CLAIMANT RETURNED TO WORK OCTOBER 2, 196 7
AND CONTINUED WORK FOR OVER A YEAR UNTIL HE SLIPPED ON THE ICE AT 
HOME, AFTER WHICH HE IMMEDIATELY ELECTED TO APPLY FOR RETIREMENT.

The board concurs-with the finding of the hearing officer that

THE MEDICAL OPINION BARELY MEETS THE JURISDICTIONAL TESTS FOR THE 
claimant’s right to a hearing on AGGRAVATION, THE BOARD ALSO 
CONCURS WITH THE HEARING OFFICER'S FINDING THAT THE DETERIORATION 
OF THIS claimant's SPINE CONDITION IS NOT CAUSALLY RELATED TO THE 
INDUSTRIAL INJURY OF JULY, 1 96 7 ,

ORDER
The order of the hearing officer dated june 4 , 1973 is affirmed. 

Commissioner sloan dissents -

The home accident in which the claimant slipped on the ice

REQUIRED ONLY ONE TREATMENT BY A DOCTOR CAUSING ONLY A TEMPORARY 
EXACERBATION OF HIS BACK CONDITION. AS THE MEDICAL REPORTS STATE, 
CLAIMANT HAS OTHER INCIDENTS NOT RELATED TO HIS WORK WHICH MAY 
HAVE CONTRIBUTED TO CLAIMANT'S OVERALL PICTURE BUT' IT IS A REASONABLE 
CERTAINTY THAT HIS INJURY IN 1 967 WAS A CONTRIBUTING FACTOR TO 
CLAIMANT'S WORSENING CONDITION. CLAIMANT HAS PROVED HIS CLAIM 
OF AGGRAVATION. THE HEARING OFFICER' S OPINION AND ORDER SHOULD 
BE REVERSED.

-~S~ GORDON SLOAN, COMMISSIONER

WCB CASE NO. 73-734 NOVEMBER 6, 1973
WCB CASE NO. 73-735 NOVEMBER 6, 1973

CHARLA JEAN DINNOCENZO. claimant
FRANKLIN, BENNETT, DESBRISAY AND JOLLES, 
CLAIMANT1 S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

The claimant requests board review of a hearing officer's

ORDER DENYING A CLAIM OF AGGRAVATION.

Claimant’s industrial injury of may 27, 1971 , a neck injury,
AND JUNE 3, 1971, A LUMBOSACRAL INJURY, WERE CONSOLIDATED AND
AFTER BOARD REVIEW, CLAIMANT WAS AWARDED 64 DEGREES PERMANENT 
PARTIAL DISABILITY.

The board concurs with the hearing officer's finding that
* * THE LAST AWARD OR ARRANGEMENT OF COMPENSATION'' AS REQUIRED 
IN ORS 6 5 6.2 7 1 IS THE NEAREST DATE THAT EVIDENCE SUPPORTING HER 
AWARD, I. E. HE ARI NG OFFICER'S ORDER DATED AUGUST 31, 1972, AND

NOT THE DATE OF THE ORDER ON REVIEW OF FEBRUARY 2 , 1 973 . THE
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BOARD ALSO FINDS THAT THE MEDICAL REPORTS OF DR, RINEHART FULFILLED 
ONLY THE BARE MINIMUM TO GIVE THE HEARING OFFICER JURISDICTION IN 
THIS CLAIM FOR AGGRAVATION.

The minimal physical disability of the industrial accidents
COMBINED WITH THE MODERATE PSYCHOPATHOLOGY WITH ALMOST NO 
MEDICAL EVIDENCE OF A WORSENING OR AGGRAVATION ALONG WITH THE 
PRE-EXISTING PSYCHOPATHOLOGY AND THE INTERVENING PREGNANCY PERSUADE 
THE BOARD THAT THE CLAIMANT HAS FAILED TO PROVE HER RIGHT TO 
AGGRAVATION BENEFITS.

The board also concurs with the hearing officer's finding
THAT UPON VERIFICATION BY A PSYCHOLOGICAL EXPERT THE CLAIMANT
MAY BE ENTITLED TO PSYCHOLOGICAL OR PSYCHIATRIC COUNSELING PURSUANT
TO ORS 656.245.

ORDER

The ORDER OF THE HEARING OFFICER DATED JULY 9 # 1 9 7 3 IS AFFIRMED,

The CLAIMANT IS ENTITLED TO PSYCHOLOGICAL OR PSYCHIATRIC 
THERAPY AT THE EMPLOYER'S EXPENSE UNDER THE PROVISIONS OF ORS 
656.245.

Claimant's attorney is entitled to receive from claimant, a
FEE EQUAL TO 2 5 PERCENT OF THE COST OF PSYCHOTHERAPY. IN NO EVENT 
HOWEVER, SHALL SUCH FEE EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 73-245 NOVEMBER 6, 1973

FAYE F. DIETER, claimant
SCHROEDER, DENNING AND HUTCHENS, 
CLAIMANT' S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.

A REQUEST FOR REVIEW HAVING BEEN DULY FILED BY THE STATE 
ACCIDENT INSURANCE FUND WITH THE WORKMEN'S COMPENSATION BOARD 
IN THE ABOVE ENTITLED MATTER, AND SAID REQUEST FOR REVIEW NOW 
HAVING BEEN WITHDRAWN BY THE FUND,

It IS THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE 
THE BOARD IS HEREBY DISMISSED.

WCB CASE NO. 73-524 NOVEMBER 7, 1973

FAYE PONDER, CLAIMANT

COLLINS, FERRIS AND VELURE, CLAIMANT'S ATTYS, 
MERLIN L. MILLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.
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Claimant requests board review seeking to increase her
PERMANENT PARTIAL DISABILITY AWARD TOTALLING 65 PERCENT (2 08 DEGREES) 
TO PERMANENT TOTAL DISABILITY.

Claimant, a so year old cook, sustained a low back injury
WHICH REQUIRED TWO SURGERIES. THE BACK EVALUATION CLINIC AND THE 
TREATING PHYSICIAN CONCURRED IN THE OPINION THAT CLAIMANT CANNOT 
RETURN TO HER FORMER OCCUPATION BUT THAT SHE IS ABLE TO CARRY OUT 
GAINFUL EMPLOYMENT. THE ATTENDING PHYSICIAN STATED HER DISABILITY 
IS ’ ' MILDLY MODERATE" AND THAT SHE IS EMPLOYABLE BUT NOT IN HER 
PREVIOUS TYPE OF JOB. THUS, CLAIMANT IS NOT IN THE ' ' ODD-LOT-' ' 
CATEGORY ON THE BASIS OF A PRIMA FACIE CASE. HER MOTIVATION THEN,
MUST BE REVIEWED TO DETERMINE WHETHER SHE FALLS WITHIN THE 
' ' ODD-LOT1 ' CATEGORY, PURSUANT TO THE RATIONALE OF THE DEATON CASE.

The PSYCHOLOGICAL REPORT SPECIFICALLY CONCLUDES THAT CLAIMANT 
IS NOT MOTIVATED TO SEEK EMPLOYMENT AND THAT HER HUSBAND MAKES AN 
ADEQUATE INCOME TO SUPPORT THE TWO AND THEIR LAST CHILD REMAINING 
AT HOME. THE CLAIMANT'S EXCESSIVE WEIGHT CONTINUES TO BE A FACTOR 
IN HER DISABILITY AND COULD WELL BE INDICATIVE AS TO WORK MOTIVATION.

The testimony of the owner of an employment agency which is

BASED SOLELY ON A HYPOTHETICAL QUESTION, IS NOT PERSUASIVE. EMPLOY
MENT AGENCIES SHOULD BE APPRISED OF THE PROVISIONS OF THE SECOND 
INJURY FUND AND ENCOURAGED TO ATTEMPT TO PLACE PERSONS SUCH AS 
THIS CLAIMANT.

Based on the entire record, the board finds that this claimant
IS NOT PERMANENTLY” TOTALLY DISABLED AND THAT HER PERMANENT PARTIAL 
DISABILITY DOES NOT EXCEED 65 PERCENT (2 08 DEGREES).'

ORDER

The order of the hearing officer dated June 1 4 , 1 973 is
AFFIRMED.

WCB CASE NO. 72-2025 
WCB CASE NO. 72-3558 
WCB CASE NO. 73—402 
WCB CASE NO. 73-403

NOVEMBER 7, 1 973 
NOVEMBER 7, 1973 
NOVEMBER 7, 1973 
NOVEMBER 7, 1973

DELBERT MILLER. CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The state accident insurance fund requests review of a hearing
OFFICER* S ORDER DATED JUNE 1 1 , 1 973 WHICH, AMONG OTHER THINGS,
INCREASED CLAIMANT* S^UNSCHEDULED DISABILITY TO A TOTAL OF 1 2 8 DEGREES 
CONTENDING THAT CLAIMANT* S LOSS OF EARNING CAPACITY DOES NOT 
JUSTIFY SUCH AN AWARD.



ISSUE

What is the extent of claimant's unscheduled permanent
DISABILITY?

DISCUSSION
On MARCH 2 3 , 1 972 , CLAIMANT WAS STRUCK IN THE FACE BY A CHAIN 

BINDER SUFFERING A SEVERE FRACTURE OF HIS NOSE, HE NOW SUFFERS 
FROM A LOSS OF HIS SENSE OF SMELL AND FROM RECURRING SEVERE 
HEADACHES WHICH OCCUR TWO TO THREE TIMES PER WEEK AND LAST TWO 
TO THREE HOURS PER DAY,

Claimant is presently enrolled in a course of barber training
WHICH, IT APPEARS, HE WILL SUCCESSFULLY COMPLETE, HIS PREVIOUS 
EXPERIENCE HAS BEEN ESSENTIALLY IN MANUAL LABOR AND IT APPEARS THAT 
ALTHOUGH HE IS NOW PRECLUDED FROM HEAVY PHYSICAL LABOR, WITH 
RETRAINING HIS EARNINGS WILL COMPARE FAVORABLY WITH THOSE HE HAS 
PREVIOUSLY ENJOYED,

Having reviewed the entire record we conclude the allowance
OF 128 DEGREES ALLOWED BY THE HEARING OFFICER IS NOT JUSTIFIED,
WE FIND THAT THE CLAIMANT'S UNSCHEDULED INJURY HAS PRODUCED A LOSS 
OF EARNING CAPACITY EQUAL TO 80 DEGREES OR 2 5 PERCENT OF THE MAXIMUM 
ALLOWABLE FOR UNSCHEDULED DISABILITY,

The hearing officer’s order should be modified accordingly,

ORDER

The order of the hearing officer dated June it, 1973, allowing
CLAIMANT 12 8 DEGREES IS HEREBY SET ASIDE AND IN LIEU THEREOF 
CLAIMANT IS ALLOWED AN AWARD OF 8 0 DEGREES FOR UNSCHEDULED DIS
ABILITY BEING AN INCREASE OF 4 8 DEGREES OVER THAT PR E V IOU SLY . AW ARD E D,

It IS HEREBY ORDERED THAT THE HEARING OFFICER’S ORDER IS AFFIRMED 
IN ALL OTHER RESPECTS,

WCB CASE NO. 72-2684 NOVEMBER 7, 1 973

CLARENCE P. ZACHOW, claimant
WILLIAM PAULUS, CLAIMANT' S ATTY,

MCMURRY AND NICHOLS, DEFENSE ATTYS,

On SEPTEMBER 1 4 , 1 973 , THE EMPLOYER REQUESTED REVIEW OF A
HEARING OFFICER' S ORDER WHICH GRANTED CLAIMANT AN AWARD OF 
PERMANENT TOTAL DISABILITY,

The employer requested a board review, but the request has
NOW BEEN withdrawn, the matter before the board is accordingly

DISMISSED AND THE ORDER OF THE HEARING OFFICER IS FINAL BY OPERATION 
OF LAW.

No NOTICE OF APPEAL IS DEEMED APPLICABLE.
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WCB CASE NO. 73-376 NOVEMBER 8, 1973

ARVEST CORBETT ANDERSON, CLAIM ANT
HAROLD W. ADAMS, CLAIMANT* S ATTY.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On NOVEMBER 7, 1 97 3 , THE BOARD CONSIDERED THOSE MATTERS RAISED

IN THE REQUEST FOR RECONSIDERATION PRIOR TO ISSUING ITS ORDER DATED 
OCTOBER 3 1 , 1 973 , AND THEREFORE, CONCLUDES THE MOTION FOR RECONSIDER
ATI ON IS NOT WELL TAKEN AND IT IS HEREBY DENIED.

4
No NOTICE OF APPEAL IS DEEMED APPLICABLE.

WCB CASE NO. 72-2545 NOVEMBER 8, 1973

DESSIE BAILEY, claimant
MCMENAM IN, JONES, JOSEPH AND LANG, 
CLAIMANT* S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.

The above entitled matter was heretofore the subject-of a
HEARING INVOLVING THE EXTENT OF DISABILITY RESULTING FROM AN 
ACCEPTED OCCUPATIONAL DISEASE CLAIM FOR CONTACT DERMATITIS 
CONTRACTED IN THE COURSE OF CLAIMANT* S EMPLOYMENT FOR WADDLE* S 
RESTAURANT IN PORTLAND, OREGON.

Upon hearing, the hearing officer ordered the claim allowed
AS A COMPENSABLE OCCUPATIONAL DISEASE. THE ORDER OF THE HEARING 
OFFICER WAS REJECTED BY THE STATE ACCIDENT INSURANCE FUND TO 
CONSTITUTE AN APPEAL TO A MEDICAL BOARD OF REVIEW.

A MEDICAL BOARD OF REVIEW CONSISTING OF DOCTORS FREDERICK A.

J. KINGERY, LEON F, RAY AND THOMAS S. SAUNDERS WAS APPOINTED ON 
OCTOBER 2 , 1 97 3. THE MEDICAL BOARD OF REVIEW HAS NOW PRESENTED
ITS FINDINGS WHICH ARE ATTACHED AS EXHIBIT **A*’.

In aid OF THE RECORD, THE board notes that the medical board

OF REVIEW HAS, IN EFFECT, SET ASIDE THE INCREASE IN SCHEDULED 
DISABILITY ALLOWED BY THE HEARING OFFICER AND AFFIRMED THE 
UNSCHEDULED DISABILITY AWARD MADE BY THE HEARING OFFICER.

Pursuant to ors 6 5 6 . 8 1 4 , the findings of the medical board

OF REVIEW ARE DECLARED FINAL AS FILED AS OF THE DATE OF THIS ORDER.
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WCB CASE NO. 73-573 NOVEMBER 8, 1973

KATHLEEN I. COCKRELL, claimant
BEM1S, BREATHOUWER AND JOSEPH, 
CLAIMANT* S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore,

Claimant requests an increase in her permanent partial 
disability award.

This claimant has been examined by numerous doctors, has had
BACK EVALUATION CLINIC EXAMINATION AND EVALUATION AND HAS HAtJ 
VOCATIONAL REHABILITATION EVALUATION. THE CONSENSUS OF THE MEDICAL 
OPINIONS REFLECT NO OBJECTIVE FINDINGS AND THAT PERMANENT DISABILITY 
IS MINIMAL.

SHE IS ENROLLED AT CLACKAMAS COMMUNITY COLLEGE AND HER 
PROSPECTS FOR GED AND FURTHER EDUCATION IS GOOD. THE BOARD 
CONCURS WITH THE FINDINGS OF THE HEARING OFFICER THAT THE PERMANENT 
PARTIAL DISABILITY DOES NOT EXCEED 10 PERCENT OR 32 DEGREES.

The board finds that the injections and medical services,
INCLUDING THE COST OF THE MEDICAL REPORT IN THIS CASE, ARE FOR 
CONDITIONS RESULTING FROM THE INJURIES WHICH SHOULD BE PAID UNDER 
THE PROVISIONS OF ORS 6 56 . 24 5 .

ORDER
The order of the hearing officer dated july 27, 1973, is

MODIFIED TO REQUIRE THE STATE ACCIDENT INSURANCE FUND TO PAY FOR 
THE MEDICAL SERVICES OF DR. COTTRELL, INCLUDING THE COST OF HIS 
MEDICAL REPORT IN THIS CASE.

In ALL OTHER RESPECTS THE ORDER OF THE HEARING OFFICER IS 
AFFIRMED.

WCB CASE NO. 73-1817 NOVEMBER 14, 1973

ROBERT WRIGHT, CLAI MANT
POZZI, WILSON AND ATCHISON, CLAIMANT1 S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

On NOVEMBER 8 , 1 97 3 , CLAIMANT REQUESTED BOARD REVIEW OF -A
HEARING OFFICER* S ORDER DATED OCTOBER 8 , 1 9 73 ,

OrS 6 56,2 8 9 ( 3 ) AND ORS 6 5 6,2 9 5 TOGETHER PROVIDE THAT UNLESS

A REQUEST FOR REVIEW IS MAILED WITHIN 30 DAYS FROM THE DATE ON 
WHICH THE HEARING OFFICER* S ORDER IS MAILED TO THE PARTIES, THE 
ORDER BECOMES FINAL,
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It appears the request for review filed by the claimant is
UNTIMELY.

The claimant is hereby ordered to, within 30 days, show
CAUSE, IF THERE BE, WHY THE REQUEST FOR REVIEW SHOULD NOT BE 
DISMISSED FOR LACK OF JURISDICTION,

WCB CASE NO. 73-1156 NOVEMBER 16, 1973

MILDRED CROUCH, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REVIEWED REQUESTED BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a hearing officer’s order

AFFIRMING AN AWARD OF 32 DEGREES FOR UNSCHEDULED PERMANENT 
DISABILITY CONTENDING HER DISABILITY EXCEEDS THAT AWARDED.

Claimant is a 65 year old diabetic dishwasher who suffered

THE MOST RECENT AND MOST SIGNIFICANT OF SEVERAL BACK INJURIES IN 
FEBRUARY OF 1 9 72 . EVALUATION OF HER CONDITION, WHICH EVENTUALLY 
INCLUDED EXAMINATIONS BY ORTHOPEDISTS, NEUROLOGISTS, THE BACK 
EVALUATION CLINIC AND A PSYCHOLOGIST, REVEALED ONLY MINIMAL 
OBJECTIVE DISABILITY WITH A MODERATE DEGREE OF FUNCTIONAL DISTURB
ANCE. THE PSYCHOLOGIST FOUND HER PSYCHOPATHOLOGY HAD BEEN MILDLY 
ENHANCED BY THE INJURY IN QUESTION. THE CLAIMANT, IN HER BRIEF ON 
APPEAL, OBJECTS TO THE HEARING OFFICER'S RELIANCE ON HIS IMPRESSIONS 
OF THE CLAIMANT DURING THE COURSE OF THE HEARING AND DECRIED HIS 
RELIANCE ON ’’SECRET OBSERVATIONS’’. AS A FACT FINDER, THE 
HEARING OFFICER HAS A DUTY TO NOT ONLY HEAR THE TESTIMONY BUT TO 
OBSERVE THE WITNESSES AND EVALUATE WHAT HE SEES AS WELL. HE 
NEED NOT IN EVERY CASE RECITE INTO THE RECORD THE DETAILS OF HIS 
OBSERVATIONS. THE HEARING OFFICER RELYING ON HIS OBSERVATIONS OF 
THE WITNESSES, AS WELL AS THE EVIDENCE OF RECORD, CONCLUDED THAT 
HER COMPLAINTS WERE INORDINATELY EXAGGERATED AND AFFIRMED HER 
AWARD.

The board has reviewed the record and has given weight to the

OBSERVATIONS OF THE HEARING OFFICER BUT HAVING DONE SO, CONSIDERS 
THE DISABLING EFFECT OF THIS INJURY, AS ENHANCED BY HER RELATED 
PSYCHOPATHOLOGY, AS EQUAL TO 2 0 PERCENT OR 6 4 DEGREES RATHER THAN 
10 PERCENT OR 32 DEGREES AS FOUND BY THE EVALUATION DIVISION AND 
THE HEARING OFFICER.

ORDER
The order of the hearing officer affirming the determination

OF APRIL 4 , 1 973 , IS HEREBY REVERSED AND CLAIMANT IS HEREBY ALLOWED
AN ADDITIONAL 32 DEGREES MAKING A TOTAL OF 64 DEGREES FOR UN
SCHEDULED PERMANENT DISABILITY AS A RESULT OF HER INJURY OF FEBRUARY
11,1972.
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Counsel for claimant may recover as a reasonable attorney* s

FEE, 2 5 PERCENT OF THE INCREASED COMPENSATION AWARDED HEREBY, 
PAYABLE FROM SAID AWARD, TO A MAXIMUM OF FIFTEEN HUNDRED DOLLARS,

WCB CASE NO. 71-2814 NOVEMBER 16, 1973

DAVID W. PUGSLEY, claimant
RINGO, WALTON, MCCLAIN AND EVES,
claimant's ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The hearing officer sustained the denial of claimant's heart

ATTACK CLAIM EITHER AS AN AGGRAVATION OF A I 97 0 CLAIM OR AS A NEW 
INJURY AND CLAIMANT REQUESTS REVERSAL OF THE HEARING OFFICER'S 
ORDER.

Claimant had an episode of chest pain and dizziness on

AUGUST 6 , 1 970 WHICH WAS ACCEPTED AS AN OCCUPATIONAL INJURY CLAIM
AND CLOSED WITHOUT PERMANENT DISABILITY. ON AUGUST 8, 1971,
WHICH WAS A SUNDAY, CLAIMANT HAD ANOTHER SIMILAR HEART EPISODE 
AT HIS HOME, THE CLAIMANT'S WORK OF THE PREVIOUS WEEK HAD BEEN 
HECTIC AND STRENUOUS BUT HE HAD HAD A FULL NIGHT1 S SLEEP AND WAS 
NOT EXERTING HIMSELF AT THE TIME OF THE INSTANT EPISODE.

The length of time since the job exertion to the time of the

INCIDENT PERSUADES THE BOARD THAT THE EPISODE OF AUGUST 8, 1971
WAS NOT RELATED TO HIS WORK. THE BOARD ALSO CONCLUDES FROM THE 
MEDICAL EVIDENCE THAT THE ORIGINAL EPISODE PLAYED NO PART IN THE 
OCCURRENCE OF THE SECOND. THE HEARING OFFICER'S ORDER SHOULD BE 
AFFIRMED.

ORDER
The order of the hearing officer dated June 21, 1 973 is

AFFIRMED.

WCB CASE NO. 72-3209 NOVEMBER 16, 1973

GEORGE DICKENSON, CLAIMANT
HAROLD W, ADAMS, CLAIMANT1 S ATTY, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests an increase in his permanent partial dis
ability award.
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This 49 year old truck driver sustained a low back injury

JULY 1 2 , 1 972 , HE HAS BEEN TREATED BY A CHIROPRACTOR AND REFERRED
TO THE DISABILITY PREVENTION DIVISION. THE BACK EVALUATION CLINIC 
FOUND A CHRONIC LOW BACK STRAIN PRODUCING A MILD LOSS FUNCTION OF 
THE LOW BACK. THERE IS SOME PSYCHOPATHOLOGY WHICH IS RELATED TO 
THE INDUSTRIAL ACCIDENT.

Claimant is working as a plumber's helper but expresses a

DESIRE TO RETURN TO TRUCK DRIVING, WORKING AS A CEMENT TRUCK DRIVER. 
WHETHER HE CAN DO SO IS SPECULATIVE. HOWEVER, AFTER REVIEWING 
THE ENTIRE RECORD, THE BOARD CONCURS WITH THE HEARING OFFICER'S 
CONCLUSION THAT CLAIMANT'S DISABILITY EQUALS 32 DEGREES. IF NEEDED, 
THE CLAIMANT MAY REQUEST THE HELP OF OUR DISABILITY PREVENTION 
division's SERVICE COORDINATOR IN ATTEMPTING TO RETURN TO THE TRUCK 
DRIVING FIELD.

ORDER

The order of the hearing officer dated july 27, 1973, is
AFFIRMED.

SAIF CLAIM NO. SC 30484 NOVEMBER 16, 1973

RAYMOND C. DAY, CLAIMANT
SMITH AND LEE, CLAIMANT'S ATTYS. 
STATE ACCIDENT INSURANCE FUND, 
DEFENSE ATTY.^

By a motion dated august 21, 1973, claimant's counsel
REQUESTED THAT THE BOARD, ON ITS OWN MOTION, REOPEN CLAIMANT'S 
CLAIM IN ORDER TO HEAR THE MEDICAL EVIDENCE WHICH CLAIMANT HAS 
IN FAVOR OF AGGRAVATION.

On TWO OCCASIONS THE BOARD REQUESTED THE PARTIES TO SUBMIT 
CURRENT MEDICAL REPORTS TO SUBSTANTIATE ANY ACTION THE BOARD 
MIGHT TAKE UNDER OWN MOTION JURISDICTION. SINCE NO REPLIES HAVE 
BEEN RECEIVED, THE MATTER NOW PENDING BEFORE THE BOARD IS HEREBY 
DISMISSED AND OWN MOTION CONSIDERATION IS DENIED.

WCB CASE NO. 72-1351 NOVEMBER 19, 1973

JESS FERGUSON, claimant
JOEL B. REEDER, CLAIMANT'S ATTY,

COLLINS, FERRIS AND VELURE, DEFENSE ATTYS.

On AUGUST 1 3 , 1 9 73 THE PARTIES TO THE ABOVE-ENTITLED CASE
ENTERED INTO A STIPULATION PURSUANT TO ORS 6 56.2 89 (4) WHEREBY
THE CLAIMANT AGREED TO DISMISS HIS PENDING REQUEST FOR BOARD 
REVIEW IN RETURN FOR THE PAYMENT OF TWO HUNDRED FIFTY DOLLARS IN 
A LUMP SUM BY THE EMPLOYER'S INSURANCE CARRIER.
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Although the stipulation was executed on august 1 3 , 1 973 , it
WAS NOT FORWARDED TO THE WORKMEN* S COMPENSATION BOARD BY THE 
CLAIMANT’S ATTORNEY UNTIL NOVEMBER 1 3 , 1 97 3 ,

In THE MEANTIME, AND WITHOUT KNOWLEDGE OF THE SETTLEMENT 
AGREEMENT ENTERED INTO BY THE PARTIES, THE BOARD, ON AUGUST 15,
1 97 3 , ISSUED ITS ORDER ON REVIEW IN THE ABOVE —E NTITLE D MATTER 
AFFIRMING THE ORDER OF THE HEARING OFFICER,

In RELIANCE UPON THE STIPULATION OF THE PARTIES WHICH IS 
ATTACHED HERETO AS EXHIBIT ’ * A* * , AND BEING NOW FULLY ADVISED,
THE BOARD HEREBY -

(1) Sets aside its order of august is, 1973 -

(2) Approves the settlement stipulation attached hereto as
EXHIBIT * * A* * AND ORDERS IT EXECUTED ACCORDING TO ITS 
TERMS -

(3) Dismisses the claimant's request for review,

STIPULATION AND ORDER
The parties stipulate as follows -

(1) Claimant sustained a compensable injury on November 29,
1 96 7 , WHICH WAS CLOSED BY DETERMINATION ORDER DATED MARCH 7 , 1 968,

(2) Thereafter claimant requested re-opening of his claim

UNDER HIS AGGRAVATION RIGHTS DEMANDING MEDICAL CARE AND TREATMENT 
AND DISABILITY BENEFITS,

(3) Said request for re-opening was denied by the employer

AND CARRIER, CLAIMANT REQUESTED A HEARING CONTESTING SAID DENIAL,

(4) Hearing was held and the hearing officer in his opinion

AND ORDER OF MARCH 9 , 1 973 , AFFIRMED THE DENIAL OF THE AGGRAVATION 
CLAIM, CLAIMANT APPEALS THIS ORDER TO THE BOARD,

(5) The claimant contends that his condition has worsened

AND THAT IT IS THE RESULT OF HIS 1 96 7 INJURY, THE EMPLOYER CONTENDS 
THAT CLAIMANT SUSTAINED A **NEW INCIDENT** WHILE IN THE EMPLOY OF 
ANOTHER EMPLOYER IN AUGUST, 1 96 9 ,

(6) That it appears to the parties that a bona fide dispute

EXISTS AS TO THE COMPENSABILITY OF THE ABOVE ENTITLED CLAIM AND 
THAT THE MATTER SHALL BE SETTLED UNDER THE PROVISIONS OF ORS 65 6,2 89 
(4) BY PAYMENT OF TWO HUNDRED FIFTY DOLLARS LUMP SUM TO CLAIMANT 
BY CARRIER,' THE REQUEST FOR BOARD REVIEW SHALL BE DISMISSED WITH 
PREJUDICE^'

(7) Claimant* s attorney shall be awarded-----------------dollars

AS ATTORNEY FEES, SAID SUM TO BE PAID FROM SAID SETTLEMENT,
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WCB CASE NO, 72-1247 NOVEMBER 21, 1973

WILLIAM R. BOAZ, CLAIMANT
WILLIAMS- SKOPIL, MILLER AND BECK,
claimant's ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan,

Claimant sustained a low back injury and received an award
OF 10 PERCENT (32 DEGREES) BY DETERMINATION ORDER WHICH WAS 
INCREASED TO 20 PERCENT (64 DEGREES) BY THE HEARING OFFICER, THE 
FUND REQUESTS THAT THE INCREASE FROM 10 PERCENT TO 2 0 PERCENT 
UNSCHEDULED DISABILITY BE REVERSED,

Claimant is a college graduate but has been unable to secure
SEDENTARY TYPE JOBS,4 HIS BACK CONDITION WHEN REPORTED TO PROSPECTIVE 
EMPLOYERS FOR MANUAL LABOR WORK HAS RESULTED IN NOT BEING HIRED 
FOR SUCH MANUAL LABOR, HE PRESENTLY HAS A JOB OF MANUAL LABOR 
TYPE WORK BUT HIS BACK CONDITION PREVENTS ADVANCEMENT TO A HIGHER 
PAYING JOB WHICH WOULD ENTAIL HEAVIER LIFTING,

The hearing officer had the opportunity to observe the claimant
AND GREAT WEIGHT IS GIVEN TO HIS FINDINGS,

Upon de novo review of the entire record the board affirms
AND ADOPTS THE ORDER OF THE HEARING OFFICER,

ORDER

The ORDER OF THE HEARING OFFICER DATED MAY 2 4 , 1 973 IS
AFFIRMED,

Claimant's counsel
IN THE SUM OF TWO HUNDRE 
ACCIDENT INSURANCE FUND,
REVIEW,

WCB CASE NO. 73-904 NOVEMBER 21, 1973 
WCB CASE NO. 73-905

ROBERT C. HILL, CLAI M ANT
RASK, HEFFERIN AND CARTER, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

IS AWARDED A REASONABLE ATTORNEY* S FEE 
D FIFTY DOLLARS, PAYABLE BY THE STATE 
FOR SERVICES IN CONNECTION WITH BOARD

Reviewed by commissioners moore and sloan.

Claimant requests that his permanent partial disability 
award be increased to permanent total disability.
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HE
Claimant has had numerous industrial back injuries since

AUGUST 1 9 63 . ON MAY 1 9 , 1 972 HE HAD A LUMBAR LAMINECTOMY.
HAS HAD VOCATIONAL REHABILITATION TRAINING AND HAS PASSED THE 
STATE BARBER'S EXAMINATION AND HAS WORKED PART-TIME AS A BARBER.

HE IS ALSO A PART-TIME MINISTER. THE CLAIMANT HAS SUBSTANTIAL 
PERMANENT DISABILITY AND LOSS OF WAGE EARNING CAPACITY IN THAT 
HE CAN NO LONGER DO HEAVY MANUAL LABOR AND HIS ABILITY TO DO 
BARBERING FULL-TIME IS SOMEWHAT IMPAIRED.

The board finds, however, that the claimant is not permanently
TOTALLY DISABLED, THE BOARD CONCURS WITH THE FINDINGS AND AWARD 
OF THE HEARING OFFICER THAT THE CLAIMANT'S LOSS OF EARNING CAPACITY 
IS 5 0 PERCENT OR 160 DEGREES UNSCHEDULED LOW BACK DISABILITY.

ORDER

The order of the hearing officer dated july 25, 1973 is affirmed.

WCB CASE NO. 72-1582 NOVEMBER 26, 1973

MATTHEW FLOYD, CLAIM ANT
BURNS AND EDWARDS, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant appeals a hearing officer's order seeking an award of
PERMANENT TOTAL DISABILITY AS AN ODD-LOT WORKMAN, CONTENDING THE 
HEARING OFFICER ERRED IN LIMITING HIS REQUEST FOR ADDITIONAL COMPEN
SATION TO THE RIGHT LEG.

The hearing officer ruled -

**•••( A) CONTENTION OF DISABILITY TO THE RIGHT ARM 
AND LOW BACK WAS BEYOND THE SCOPE OF THIS HEARING, THESE 
ALLEGED COMPENSABLE INJURIES NOT HAVING BEEN THE SUBJECT 
OF ANY CLAIM TO DATE - AND ANY CLAIM THEREFOR MUST PRELIM
INARILY BE MADE TO THE FUND BEFORE THE HEARINGS DIVISION 
HAS ANY JURISDICTION THEREOVER. ' ' (OP AND ORD AT 1 ) .

That ruling is in error, it is not necessary for a claimant
TO FILE SEPARATE CLAIMS FOR EACH DISABILITY.

The law requires the claimant to give notice of the accident
ADVISING THE EMPLOYER OF WHEN AND WHERE AND HOW THE INJURY OCCURRED. 
IF THE NOTICE CONSTITUTES A CLAIM - THAT IS, IF IT ALSO CONTAINS A 
WRITTEN REQUEST FOR COMPENSATION, THEN, IN ACCORDANCE WITH ORS 
6 56.2 62 ( 1 ) THE STATE ACCIDENT INSURANCE FUND MUST PROCESS THE
CLAIM AND PROVIDE COMPENSATION FOR THE INJURY.

Pursuant to ors 656.268, when the claim is ready for

PERMANENT DISABILITY EVALUATION, THE FUND SUBMITS THE CLAIM TO 
THE EVALUATION DIVISION OF THE WORKMEN'S COMPENSATION BOARD FOR 
THE RATING OF PERMANENT DISABILITY.



The evaluation division examines the medical reports submitted

AND DECIDES WHAT DISABILITY OR DISABILITIES HAVE RESULTED FROM THE 
COMPENSABLE INJURY AND RATES THE EXTENT OF THAT DISABILITY.

IF, IN THE OPINION OF THE CLAIMANT THE EVALUATION DIVISION HAS 
NOT FULLY COMPENSATED HIM, EITHER IN TERMS OF THE EXTENT OF, OR 
THE NATURE OF THE DISABILITIES SUFFERED, HE MAY REQUEST A HEARING 
AND PRESENT HIS PROOF WITHOUT FIRST MAKING A DEMAND ON THE FUND. 
LIKEWISE, IF, IN THE OPINION OF THE FUND, THE EVALUATION DIVISION 
OVERCOMPENSATED THE CLAIMANT IN TERMS OF EITHER THE EXTENT OR 
NATURE OF THE DISABILITIES SUFFERED, IT MAY ALSO REQUEST A HEARING 
WITHOUT FIRST ISSUING A PARTIAL DENIAL OF THE COMPENSATED CONDITIONS. 
ORS 656.283 (I)

We have reviewed the record AND find it adequate to decide the

ISSUES WITHOUT REMAND OF THE RECORD TO THE HEARINGS DIVISION.
HAVING DONE SO, WE FIND THE MEDICAL EVIDENCE DOES NOT SUPPORT A 
FINDING OF UNSCHEDULED DISABILITY RESULTING FROM THIS INJURY.

We DO, HOWEVER, FIND THE claimant's RIGHT LEG DISABILITY MORE 
THAN 6 5 PERCENT AS FOUND BY THE HEARING OFFICER. WE CONCLUDE 
CLAIMANT’S RIGHT LEG DISABILITY EQUALS 80 PERCENT AND THAT CLAIMANT 
IS THEREFORE ENTITLED TO AN ADDITIONAL 16.5 DEGREES.

The HEARING OFFICER* S ORDER SHOULD BE MODIFIED ACCORDINGLY.

ORDER
Claimant is hereby granted an additional 16.5 degrees making

A TOTAL AWARD OF 88 DEGREES OR 80 PERCENT OF THE MAXIMUM ALLOWABLE 
FOR LOSS OF THE RIGHT LEG.

Counsel for claimant is to receive as a fee, 25 percent of the

INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD, WHICH,
COMBINED WITH THE FEES ATTRIBUTABLE TO THE ORDER OF THE HEARING 
OFFICER SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 72-3192 NOVEMBER 28, 1973

WILBUR MCCOY, CLAIMANT
RASK, HEFFERIN AND CARTER, CLAIMANT’S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson, moore and sloan.

The employer, through its workmen’s compensation carrier,
INDUSTRIAL INDEMNITY COMPANY, REQUESTS REVIEW OF A HEARING OFFICER’S 
ORDER COMPENSATING CLAIMANT FOR DISABLING EMOTIONAL AND GASTRIC 
DISORDERS, CONTENDING THAT -

1. They were not caused or materially aggravated by his
EMPLOYMENT.

The condition was neither an accidental injury or

OCCUPATIONAL DISEASE.
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3 If the conditon was compensable, the claimant's disputed

CLAIM SETTLEMENT WITH THE STATE ACCIDENT INSURANCE FUND,
AN EARLIER INSURER OF SUNSET FUEL COMPANY ALSO RELIEVES 
INDUSTRIAL INDEMNITY OF LIABILITY FOR COMPENSATION,

The board has reviewed the record and a majority of the board

AGREES FULLY WITH THE FINDINGS AND OPINION OF THE HEARING OFFICER 
EXCEPT FOR HIS CONCLUSION THAT CLAIMANT* S CONDITION CONSTITUTES 
AN ACCIDENTAL INJURY RATHER THAN AN OCCUPATIONAL DISEASE,

The HEARING OFFICER STATED -

**ThIS IS NOT AN OCCUPATIONAL DISEASE CASE, AN OCCUPATIONAL 
DISEASE INVOLVES, PRIMARILY, A DISEASE THAT IS PREVALENT IN A 
PARTICULAR INDUSTRY (SEE ORS 6 56,8 02 AND IA LARSON1 S WORKMEN'S 
COMPENSATION LAW, SECTION 41,00, PAGE 6 22,89), THERE HAS BEEN 
NO SHOWING THAT CLAIMANT'S AILMENT IS PECULIAR TO THE OCCUPATION 
ENGAGED IN, * *

Oregon's occupational disease law was first enacted in 1 943 ,
(OREGON LAWS OF 1 943 CHAPTER 44 2 ), AN OCCUPATIONAL DISEASE WAS 
DEFINED THEREIN AS * * ANY DISEASE OR INFECTION WHICH IS PECULIAR TO 
THE INDUSTRIAL PROCESS, TRADE OR OCCUPATION IN EACH INSTANCE AND 
WHICH ARISES OUT OF AND IN THE SCOPE OF EMPLOYMENT, AND TO WHICH 
AN EMPLOYEE IS NOT OTHERWISE SUBJECTED OR EXPOSED OTHER THAN DURING 
A PERIOD OF REGULAR ACTUAL EMPLOYMENT THEREIN,'* (EMPHASIS 
SUPPLIED)

Thereafter, chapter 351 of Oregon laws of 1959 amended that

DEFINITION BY DELETING THE ABOVE EMPHASIZED LANGUAGE.

Beaudry v, winchester plywood, 225 or 504 (1970) establishes

THAT A DISEASE NEED NOT BE PECULIAR TO THE INDUSTRY, TRADE OR 
OCCUPATION IN ORDER TO BE COMPENSABLE UNDER AN OCCUPATIONAL DISEASE 
THEORY, PROFESSOR LARSON, CITED BY THE HEARING OFFICER, CORRECTLY 
EXPRESSES THE GENERAL RULE CONCERNING OCCUPATIONAL DISEASE BUT 
OREGON DOES NOT FOLLOW THE GENERAL RULE.

The uniform jury instructions define an accidental injury as

FOLLOWS -
* * You ARE INSTRUCTED THAT AN ACCIDENTAL INJURY IS AN UNEXPECTED 
PHYSICAL HARM OR DAMAGE RESULTING FROM AN ACTIVITY THE TIME 
AND PLACE OF WHICH CAN BE FIXED WITH REASONABLE CERTAINTY,
AND WHICH AROSE OUT OF AND TOOK PLACE IN THE COURSE OF EMPLOY
MENT. THERE IS NO REQUIREMENT THAT THE INJURY SHOULD HAVE BEEN 
ACCIDENTALLY CAUSED - IT IS SUFFICIENT THAT THERE HAS BEEN AN 
UNFORESEEN RESULT. NO VIOL ENT OR EXTERNAL FORCE OR BLOW IS 
REQUIRED - THE DEFINITION INCLUDES THE UNEXPECTED RESULTS OF 
EXERTION OR STRAIN. HOWEVER, THE FACT THAT THE INJURY OCCURRED 
DURING EMPLOYMENT IS NOT CONCLUSIVE - IT MUST HAVE BEEN THE 
RESULT OF THE EMPLOYMENT ACTIVITY.

Note — ORS 6 5 6.0 02 ( 1 9) OLSON v. state industrial accident 
COMMISSION, 222 OR 407, 352 P2D 1096 (I960).'* UNIFORM

JURY INSTRUCTIONS 150.03

The evidence establishes that claimant's condition did not
RESULT * * . . . FROM AN ACTIVITY THE TIME AND PLACE OF WHICH CAN
BE FIXED WITH REASONABLE CERTAINTY . . . '* WITHIN THE MEANING
OF THE WORKMEN'S COMPENSATION LAW. THUS, THE CONDITION CONSTITUTES 
AN OCCUPATIONAL DISEASE.

-4 8-



Regarding the last contention, the stipulated settlement

BETWEEN CLAIMANT AND THE FUND RELATES ONLY TO WHETHER CLAIMANT 
SUFFERED A COMPENSABLE INJURY OR OCCUPATIONAL DISEASE BEFORE 
JUNE 3 0 , 1 972 , IT DOES NOT RELEASE ALL LIABILITY AND CLAIMANT WAS
NOT BARRED FROM CLAIMING COMPENSATION FOR CONDITIONS MATURING 
AFTER JUNE 3 0 , 1 972 ,

A MAJORITY OF THE BOARD WOULD AFFIRM THE HEARING OFF ICE R1 S 
ORDER EXCEPT AS NOTED ABOVE,

ORDER
The order of the hearing officer dated july 12, 1973 is

AFF IRM ED,

Claimant* s counsel is awarded a reasonable attorney* s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

Commissioner moore dissents as follows -

This reviewer concurs with the majority of the board with

RESPECT TO THE DISTINCTION BETWEEN ACCIDENTAL INJURY AND OCCUPA
TIONAL DISEASE BUT IS UNABLE TO AGREE THAT THE CLAIMANT* S CONDITION 
WAS CAUSED BY HIS EMPLOYMENT AND THEREBY IS COMPENSABLE,

This claimant was hospitalized in November, 1972 for internal

BLEEDING CAUSED BY ULCERS, AT THE TIME OF DIAGNOSIS, THE TREATING 
PHYSICIAN REPORTED PROBABLE CHRONIC ALCOHOLISM, THE CLAIMANT 
TERMINATED HIS EMPLOYMENT IN AUGUST, 1 972 BECAUSE , , , **I
FINALLY HAD IT UP TO MY NECK - I COULDN*T TAKE IT ANY LONGER, I 
COULDN’T CONTINUE ALL THE WORK I WAS DOING, AND I JUST FINALLY CAME 
TO THE CONCLUSION THAT 12 TO 1 4 HOURS A DAY, SIX DAYS A WEEK, OR 
THREE OR FOUR DAYS A WEEK WHERE YOU WORK THAT MANY HOURS OR 
MORE QUITE OFTEN AND SUNDAYS, I HAVEN'T EVEN MENTIONED ALL 
THESE EXCHANGE CALLS . , , * ’ HE RESIGNED AFTER GIVING TWO WEEKS

NOTICE, THE FAMILY PHYSICIAN WHO HOSPITALIZED THE CLAIMANT AND 
REFERRED HIM TO AN INTERNIST MAKES NO NOTATION IN HIS RECORDS OF 
JOB RELATED STRESS, HOWEVER, CLAIMANT HAS BEEN TREATED BY A 
CLINICAL PSYCHOLOGIST, DR, MARSH, WHO OPINED** . , . CLAIMANT’S

JOB OCCUPIED TOO MUCH OF HIS ENVIRONMENT AND THIS CAUSED ANXIETY 
TENSION, * ’ THE CONTENTION IS THAT THE CLAIMANT* S ULCERS WERE 
CAUSED BY THE LACK OF SUPPORT (ADVICE AND COUNSELING) FROM HIS 
SUPERIOR, WITH WHOM CLAIMANT AND HIS WIFE WERE SOCIALLY COMPATIBLE 
UNTIL THE SUPERIOR AND HIS WIFE DIVORCED AND THE RELATIONSHIP 
TERMINATED, ALSO, AS SUPERIOR'S ATTENDANCE AT WORK DIMINISHED,

THE CLAIMANT FEELS MORE RESPONSIBILITY WAS PLACED UPON HIM.
THIS, IN THE CLAIMANT'S OPINION, CONSTITUTES A COMPENSABLE INJURY 
THREE MONTHS AFTER HE VOLUNTARILY LEFT HIS EMPLOYMENT, THE 
HEARING OFFICER IS SO PERSUADED AND ASSIGNS THE RESPONSIBILITY TO 
THE CARRIER OF THE EMPLOYER WHO ASSUMED THE WORKMEN* S COMPENSA

TION INSURANCE RISK JULY 1 , 1 972 , SLIGHTLY MORE THAN A MONTH PRIOR
TO THE CLAIMANT'S QUITTING WORK,

This reviewer cannot believe that the above facts, with the
SOLE ENDORSEMENT OF CLAIMANT'S PSYCHOLOGIST, CONSTITUTE A 
CONDITION ARISING OUT OF AND IN THE COURSE OF HIS WORK, AND NEITHER, 
MIGHT I ADD, DID ANYONE UNTIL SEPTEMBER 1 1 , 1 972 WHEN CLAIMANT
REPORTED ON AN 80 1 FORM ** EXCESSIVE NERVOUS FATIGUE AND DEPRESSION 
GENERATED BY JOB* * AND ASSIGNING THE DATE OF INJURY OR EXPOSURE TO 
DISEASE AS JULY, 1971.



If, arguendo, it is found compensable as an occupational
DISEASE, THEN THIS REVIEWER WOULD ASSIGN THE RESPONSIBILITY FOR 
PAYING BENEFITS TO THE CARRIER OF THE EMPLOYER PRIOR TO JULY 1 , 197 2
WITH WHOM THE CLAIMANT HAS ALREADY MADE A STIPULATED SETTLEMENT,

Therefore, i respectfully dissent from the findings of the
MAJORITY OF THE BOARD,

-S- GEORGE A, MOORE, COMMISSIONER

WCB CASE NO. 72-3092 NOVEMBER 28, 1973

ROBERT FOSTER, claimant
MCKEOWN, NEWHOUSE, FOSS AND WHITTY, 
claimant's ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Claimant seeks an increase in both his scheduled and un
scheduled DISABILITY AWARD,

Claimant is a 22 year old log truck driver who received injury
TO THE PELVIC AREA AND LEGS BY A LOG FALLING FROM HIS TRUCK, 
CLAIMANT HAS RETURNED TO LOG TRUCK DRIVING FOR THE SAME EMPLOYER. 
TO THE CREDIT OF BOTH THE CLAIMANT AND EMPLOYER, THEY HAVE 
VOLUNTARILY EFFECTED A PRACTICAL SOLUTION TO THE CLAIMANT'S 
INJURY CAUSED VOCATIONAL PREDICAMENT.

After review of the entire record the board concurs with the
FINDINGS AND AWARD OF THE HEARING OFFICER ALTHOUGH IT DOES NOTE 
THAT IN THE EVENT OF A LATER WORSENING OF HIS CONDITION CLAIMANT 
MAY FILE A CLAIM FOR AGGRAVATION.

ORDER

The ORDER OF THE HEARING OFFICER DATED MAY 22 , 1 973 IS
AFFIRMED.

WCB CASE NO. 73-436 NOVEMBER 29, 1973

PATRICK T. BELL, claimant
SMITH, TODD AND BALL, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan,

Claimant alleges an unwitnessed accidental injury occurring
AT WORK ON NOVEMBER 1 7 , 1 972 WHILE EMPLOYED AS A WAREHOUSEMAN
AT DOWMAN PRODUCTS IN PORTLAND, OREGON,



The employer denied his claim for compensation and requested

THE STATE ACCIDENT INSURANCE FUND INVESTIGATE THE CLAIM. FOLLOWING 
AN INVESTIGATION THE STATE ACCIDENT INSURANCE FUND DENIED THE CLAIM 
ON THE GROUNDS THAT THERE WAS INSUFFICIENT EVIDENCE THAT CLAIMANT 
HAD SUSTAINED AN ACCIDENTAL PERSONAL INJURY — THAT THE CONDITION 
REQUIRING TREATMENT WAS NOT THE RESULT OF THE ACTIVITY DESCRIBED 
AND THAT HIS INJURY DID NOT ARISE OUT OF AND IN THE COURSE OF EMPLOY
MENT.

Claimant thereupon requested a hearing, the hearing officer,
BASED ON MEDICAL DEDUCTIONS HE MADE AND HIS GENERAL LACK OF FAITH
IN claimant’s credibility, affirmed the denial.

On review, claimant seeks reversal of the hearing officer’s

ORDER AND ALLOWANCE OF HIS CLAIM OR A REMAND TO DISPUTE THE HEARING
officer’s medical deductions.

The board reviews the record de novo and is not bound by the

MEDICAL DEDUCTIONS OF THE HEARING OFFICER. ALTHOUGH WE DO RECOGNIZE 
THE HEARING OFFICER* S ADVANTAGE IN WEIGHING CREDIBILITY OF WITNESSES, 
WE HAVE NOT RELIEF HEAVILY ON HIS PERSONAL ASSESSMENT OF CREDIBILITY 
IN OUR REVIEW OF THE CASE. THE EVIDENCE IS CLEAR THAT CLAIMANT WAS 
SUFFERING PARA-LUMBAR MUSCLE SPASM ON NOVEMBER 2 1 , 1 972 BUT WHAT
CAUSED IT IS FAR FROM CLEAR. THERE IS A REAL DISPUTE OVER WHETHER 
AN ACCIDENT EVER OCCURRED AS CLAIMANT ALLEGES.

Claimant has the burden of proving such an accident occurred.
THE RECORD CASTS CONSIDERABLE DOUBT ON CLAIMANT1 S CREDIBILITY AND 
ITS PERSUASIVE POWER IN FAVOR OF CLAIMANT IS THEREFORE MUCH DIMINISHED
dr. Richardson’s report of the cause of claimant’s lumbar sprain,
BEING BASED ESSENTIALLY ON HISTORY RATHER THAN PHYSICAL FINDINGS,
IS LIKEWISE LACKING IN PERSUASION. THE BOARD THEREFORE CONCLUDES 
CLAIMANT HAS FAILED HIS BURDEN OF PROVING AN ACCIDENTAL INJURY 
ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT AS THE CAUSE OF HIS 
LUMBAR COMPLAINTS.

We note that the hearing officer, in disposing of this matter, 
’’dismissed’’ the claimant’s request for hearing, as we have
REMARKED IN OTHER ORDERS ON REVIEW, TO * ’ DISMISS1 * A REQUEST 
FOR HEARING IMPLIES A DISPOSAL OF THE MATTER WITHOUT CONSIDERATION 
OF THE MERITS. HERE THE PARTIES HAVE HAD THEIR HEARING BEFORE THE 
HEARING OFFICER — THEREFORE HE HAS NOT DISMISSED THE REQUEST FOR 
HEARING — RATHER HE HAS DISPOSED OF IT BY HOLDING THE HEARING AND 
APPROVING THE DENIAL.

While not fully agreeing with the rationale of the hearing
OFFICER, WE AGREE WITH HIS RESULT. THE EMPLOYER’S DENIAL SHOULD 
BE APPROVED.

ORDER
The order of the hearing officer dated June s, 1973 is affirmed.
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WCB CASE NO, 72-3140 NOVEMBER 30, 1973

JENNIE RUIZ. CLAIMANT

EMMONS, KYLE, KROPP AND KRYGER, 
CLAIMANT* S ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

The hearing office r awarded 5 o pe rcent or 160 degrees 
PERMANENT PARTIAL DISABILITY FOR UNSCHEDULED BACK CONDITION, THE 
CLAIMANT APPEALS TO THE BOARD, REQUESTING PERMANENT TOTAL DIS
ABILITY OR IN THE ALTERNATIVE, A SUBSTANTIAL INCREASE IN THE PERMANENT 
PARTIAL DISABILITY AWARD,

Having reviewed the record de novo, the board finds itself in

COMPLETE AGREEMENT WITH BOTH THE FINDINGS AND OPINION OF THE 
HEARING OFFICER AND HEREBY ADOPTS HIS ORDER AS ITS OWN,

ORDER
The order of the hearing officer dated august z , 1 973 is

AFFIRMED.

WCB CASE NO. 71-2715 DECEMBER 3, 1973

DURWARD STEVENS. CLAI M ANT
FEITELSON AND PERRY, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests an increase in the scheduled and unscheduled

PERMANENT PARTIAL DISABILITY AWARD.

The claimant, now 23 years old, was injured April 8 , 1 96 9 ,
WHEN THE LOCKING RIM ON A TRACTOR TIRE FLEW OFF WHILE HE WAS 
FILLING THE TIRE WITH AIR, FRACTURING BONES IN HIS NOSE, FACE AND 
LEFT KNEE. HE HAS CONTINUED HAVING HEADACHES AND EPISODES OF 
EPISTAXIS. HIS LEFT KNEE HAS SOME WEAKNESS AND GIVES HIM TROUBLE 
AFTER LENGTHY STRENUOUS USE. CLAIMANT IS ALSO ALLEGING A LOSS OF 
HEARING AT THIS TIME. THE LOSS OF HEARING WAS NOT CLAIMED INITIALLY 
AND THE BOARD FINDS THERE IS INSUFFICIENT EVIDENCE TO RELATE THE 
LOSS OF HEARING TO THE INDUSTRIAL ACCIDENT. ONE DOCTOR SUGGESTED 
SURGICAL EXPLORATION OF THE LEFT KNEE AND PERHAPS SURGERY FOR 
HIS SINUS CONDITION. THE CLAIMANT HAS ELECTED NOT TO HAVE THIS 
SURGERY.



Two DOCTORS AGREE THAT THEY BELIEVE THE CLAIMANT IS OVER

STATING HIS CASE, ALTHOUGH THERE IS SOME BASIS FOR HIS COMPLAINTS,

Claimant has been working nine and one-half hours per day,
FIVE AND ONE—HALF DAYS PER WEEK, THE HEARING OFFICER INCREASED 
THE SCHEDULED DISABILITY OF THE LEFT LEG TO A TOTAL OF 4 5 DEGREES 
AND THE UNSCHEDULED PERMANENT PARTIAL DISABILITY TO 15 PERCENT 
OR 48 DEGREES, THE STATE ACCIDENT INSURANCE FUND HAS NOT REQUESTED 
A DECREASE IN THE HEARING OFFICER’S AWARD, THE BOARD CONCLUDES 
THE HEARING OFFICER’S AWARD IS FULLY ADEQUATE COMPENSATION FOR 
THE PERMANENT RESIDUALS OF THIS INJURY.

ORDER

The order of the hearing officer dated June 19, 1973 is
AFFIRMED.

WCB CASE NO. 73-628 DECEMBER 3, 1973

WALTER ROGERS, claimant
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests review of the 
hearing officer’s opinion and order on the issues related to

NONPAYMENT OF COMPENSATION.

After reviewing the record de novo, the board is fully in
AGREEMENT WITH AND ADOPTS THE HEARING OFFICER'S OPINION AND ORDER 
AS ITS OWN.

ORDER

The order of the hearing officer dated july 27, 1973 is

AFFl RMED.

Claimant’s counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND FOR SERVICES IN CONNECTION WITH BOARD REVIEW.



WCB CASE NO. 73-967 DECEMBER 3, 1973

CECIL HINES, CLAIMANT
EDWIN YORK, claimant’s ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a hearing officer’s order

WHICH GRANTED NO ADDITIONAL AWARD FOR PERMANENT PARTIAL DISABILITY, 
CONTENDING HE IS PERMANENTLY AND TOTALLY DISABLED.

Claimant received a compensable injury in 1 966 to his low

BACK FOR WHICH HE HAS RECEIVED A TOTAL AWARD OF 192 DEGREES, THE 
MAXIMUM ALLOWABLE FOR INJURIES OCCURRING IN 1 966 . AFTER SEVERAL 
SURGERIES, CLAIMANT HAS LOSS OF BACK MOTION, TAKES PAIN MEDICATION 
AND IT IS GENERALLY AGREED HE CANNOT RETURN TO HEAVY LABOR.

The record indicates that claimant and his wife have worked

HARD AND NOW HAVE A PROFITABLE INVESTMENT IN A TRAILER COURT.
claimant’s counsel contends this workman should not be deprived
OF BENEFITS UNDER THE WORKMEN'S COMPENSATION LAW BECAUSE HE 
RECEIVES INCOME FROM PRUDENT INVESTMENTS. IT APPEARS TO THE 
BOARD THAT THIS CLAIMANT’S PRESENT EARNINGS RESULT NOT SIMPLY 
FROM CAPITAL INVESTMENT, BUT ALSO FROM CLAIMANT’S PHYSICAL AND 
MANAGERIAL EFFORTS AS WELL, CLAIMANT IS NOT PERMANENTLY PRECLUDED 
FROM ’ ' REGULARLY PERFORMING ANY WORK AT A GAINFUL AND SUITABLE 
OCCUPATION’ ’ AND THUS IS NOT PERMANENTLY TOTALLY DISABLED WITHIN 
THE MEANING OF THE OREGON WORKMEN’S COMPENSATION LAW,

The board, on review, agrees with the hearing officer that
claimant's DISABILITY EQUALS 192 DEGREES AND CONCLUDES HIS ORDER 
SHOULD BE AFFIRMED,

ORDER
The order of the hearing officer dated july is, 1973 is

AFFIRMED,

WCB CASE NO. 72-3382 DECEMBER 3, 1 973

RUTH RECTOR, claimant
RINGO, WALTON, MCCLAIN AND EVES, 
claimant’s ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant seeks board review of a hearing officer’s order

WHICH GRANTED AN ADDITIONAL 32 DEGREES UNSCHEDULED PERMANENT 
PARTIAL DISABILITY, CONTENDING SHE IS PERMANENTLY AND TOTALLY 
DISABLED,



Claimant was employed as an electronics worker, and sustained

A COMPENSABLE INJURY on FEBRUARY 2 1, 1 972 , A DETERM I NAT I ON ORDER
GRANTED HER AN AWARD OF 32 DEGREES (10 PERCENT) FOR UNSCHEDULED 
PERMANENT PARTIAL NECK AND LOW BACK DISABILITY.

The medical reports in this case do not reflect great physical
IMPAIRMENT. AN EVALUATION REPORT BY THE BOARD'S PHYSICAL REHABILI

TATION CENTER INDICATED CLAIMANT TO BE HIGHLY INTELLIGENT AND 
DEMONSTRATED SUPERVISORY AND MANAGERIAL ABILITIES. THE APPARENT 
PSYCHOPATHOLOGY WAS ATTRIBUTED TO A LIFE STYLE AND NOT TO THE 
INDUSTRIAL INJURY.

The hearing officer order granted claimant an additional 32
DEGREES, MAKING A TOTAL OF 64 DEGREES UNSCHEDULED PERMANENT 
PARTIAL DISABILITY. THE BOARD, ON REVIEW, GIVES WEIGHT TO THE 
OBSERVATIONS OF THE HEARING OFFICER AND CONCLUDES HIS ORDER SHOULD 
BE AFFIRMED.

ORDER
The order of the hearing officer dated June 27, 1973 is

AFFIRMED.

WCB CASE NO. 72-2701 DECEMBER 3, 1973

F. MARIE HOLMES, claimant
BURNS AND EDWARDS, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant, a 69 year old bookkeeper and typist seeks additional

COMPENSATION FOR DISABLING RESIDUALS OF A FRACTURE OF THE LEFT 
FOREARM. THIS IS A SCHEDULED INJURY BUT MUCH OF THE EVIDENCE 
PRESENTED DEALT WITH THE EFFECT OF THE INJURY ON HER EARNING 
CAPACITY WHICH IS IMMATERIAL TO THE DECISION.

The evidence concerning loss of function indicates a full

RANGE OF MOTION. THERE IS RESIDUAL WEAKNESS AND A FATIGUE FACTOR 
FOR WHICH THE HEARING OFFICER ALLOWED SCHEDULED DISABILITY EQUAL 
TO 3 0 DEGREES.

The board concludes that allowance is appropriate, the
ORDER OF THE HEARING OFFICER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated June 15, 1973 is

AFFIRMED.
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WCB CASE NO. 72-264 DECEMBER 3, 1973

ELSE WIDMAIER, claimant
MYRICK, COULTER, SEAGRAVES AND 
NEALY, claimant's ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer's order

FINDING HER UNSCHEDULED DISABILITY EQUAL TO 40 PERCENT OF THE 
MAXIMUM ALLOWABLE, CONTENDING THAT THE HEARING OFFICER'S 
FINDINGS, WITH WHICH SHE AGREES, JUSTIFIES A LARGER PERMANENT 
PARTIAL DISABILITY AWARD.

Claimant is now a 44 year old german immigrant who worked

AS A WAITRESS FROM THE TIME OF HER ARRIVAL IN 1 96 0 UNTIL SHE FELL 
AND INJURED HER LOW BACK ON FEBRUARY 1 5 , 1 97 0 WHILE WORKING AT
THE KOPPER KITCHEN RESTAURANT IN GRANTS PASS, OREGON.

There are mild physical residuals of the injury and the injury

HAS PRODUCED A MODERATE AGGRAVATION OF A PREEXISTING PSYCHOPATHOLOGY. 
ALTHOUGH SHE APPEARS TO BE GENUINELY INTERESTED IN RETURNING TO 
WORK, HER ATTEMPTS TO RETURN TO HER PRIOR OCCUPATION HAVE FAILED 
DUE TO COMPLAINTS OF PAIN. RECOGNIZING CLAIMANT'S LANGUAGE 
LIMITATIONS AND MEAGER VOCATIONAL APTITUDES, THE HEARING OFFICER 
ALLOWED CLAIMANT 128 DEGREES FOR UNSCHEDULED DISABILITY.

On review, we find the award made by the hearing officer

ADEQUATE COMPENSATION FOR HER DISABILITY AND CONCLUDE HIS ORDER 
SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated July 6, 1973 is affirmed.

WCB CASE NO. 72-1087 DECEMBER 3, 1973

WILSON FULBRIGHT, claimant
RAMIREZ AND HOOTS, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests a modification of the hearing officer's 
order asking further temporary TOTAL DISABILITY and medical
TREATMENT OR, IN THE ALTERNATIVE, AN INCREASE IN HIS PERMANENT 
PARTIAL DISABILITY AWARD.



This so year old farm laborer received burns to his hands,
ARMS AND FACE WHEN A BUTANE GAS TANK OR HOSE EXPLODED WHILE 
HE WAS OPERATING A VINE BURNER, THE BURNS HEALED LEAVING SOME 
MINOR SCARRING BUT A PREEXISTING ARTHRITIC CONDITION IN THE WRISTS 
WAS AGGRAVATED BY THE ACCIDENT,

The HEARING OFFICER AFFIRMED HIS SCHEDULED DISABILITY AWARD 
OF 8 DEGREES FOR PARTIAL LOSS OF THE RIGHT FOREARM AND 15 DEGREES 
FOR PARTIAL LOSS OF THE LEFT FOREARM, AN ADDITIONAL ASPECT OF THE 
INJURY INVOLVED CLAIMANT'S EMOTIONAL REACTION TO THE INJURY,

We AGREE WITH THE HEARING OFFICER'S FINDINGS, OBSERVATIONS 
AND SOLUTION TO CLAIMANT'S PSYCHIATRIC RESIDUAL AND THEREFORE 
CONCLUDE HIS ORDER SHOULD BE AFFIRMED IN ITS ENTIRETY,

ORDER
The order of the hearing officer dated august 7, 1973 is

AFFIRMED,

WCB CASE NO, 73-1546 DECEMBER 4, 1973 

WILLIAM F. GRABLE, CLAIMANT

DEPARTMENT OF JUSTICE, DEFENSE ATTY,

On OCTOBER 1 0 , 1 973 A REFEREE OF THE WORKMEN'S COMPENSATION 
BOARD ISSUED HIS OPINION AND ORDER IN THE ABOVE ENTITLED CASE,
ON NOVEMBER 7 , 1 973 THE BOARD RECEIVED A REQUEST FOR REVIEW FROM
THE CLAIMANT WHICH CONTAINED NO INDICATION IT HAD BEEN SERVED ON 
THE OTHER PARTIES IN ACCORDANCE WITH THE PROVISIONS OF ORS 6 56,2 9 5 
(2) .

Because no telephone listing for claimant could be found the
BOARD SENT CLAIMANT A SPECIAL DELIVERY LETTER ON NOVEMBER 9, 19 73
INFORMING HIM THAT HE MUST SERVE THE OTHER PARTIES TO THE HEARING 
ON OR BEFORE NOVEMBER 1 3 , 1 973 .

On NOVEMBER 13, CLAIMANT MAILED A LETTER TO THE DEPARTMENT 
OF JUSTICE, WHICH REPRESENTED THE STATE ACCIDENT INSURANCE FUND 
AT THE HEARING IN QUESTION, THAT HE HAD EARLIER REQUESTED REVIEW 
BY THE BOARD.

On NOVEMBER 2 1 , THE STATE ACCIDENT INSURANCE FUND, ACTING 
THROUGH MARCUS K. WARD, ASSISTANT ATTORNEY GENERAL, MOVED TO 
DISMISS THE CLAIMANT'S REQUEST FOR REVIEW ON THE FOLLOWING 
GROUNDS —

" 1 )

2 )

Claimant has never served upon this office, or

MY CLIENT, AS FAR AS I AM ABLE TO DETERMINE,
PROPER COPIES OF NOTICE OF REQUEST FOR REVIEW,
AS REQUIRED BY LAW.

Notice served upon this office is postmarked
NOVEMBER 1 3 , 1 973 , THREE DAYS AFTER IHE EXPIRATION
OF CLAIMANT'S TIME TO FILE NOTICE OF APPEAL.



OrS 6 56.29 5 (2) REQUIRES MAILING OF A REQUEST FOR REVIEW TO 
THE BOARD AND COPIES TO THE OTHER PARTIES WITHIN 3 0 DAYS OF THE 
DATE OF THE REFEREE' S ORDER.

Th6 claimant's notice to the department OF JUSTICE WAS NOT
A ''COPY1' OF THE REQUEST FOR REVIEW AS REQUIRED BY ORS 656.2 95 (2 ) 
NOR IS THE DEPARTMENT OF JUSTICE A ''PARTY*' TO THE PROCEEDINGS.
ORS 656.0 02 (16) DEFINES A PARTY AS " , . . A CLAIMANT FOR COMPENSA
TION, THE EMPLOYER OF THE INJURED WORKMAN AT THE TIME OF INJURY 
OR THE STATE ACCIDENT INSURANCE FUND.*’ THUS, THE CLAIMANT STILL 
DID NOT COMPLY WITH THE REQUIREMENTS OF ORS 656.295(2).

The CASE OF STROH VS. SAIF, 261 OR 117 (1972), HAS RELAXED 
SOMEWHAT THE NECESSITY OF STRICT COMPLIANCE WITH STATUTORY 
PROVISIONS CONCERNING MAILING BUT WE CONCLUDE THAT THE BOARD 
CANNOT GAIN JURISDICTION TO REVIEW THE APPEAL ABSENT SERVICE OF A 
COPY OF THE REQUEST FOR REVIEW ON THE OPPOSING PARTY - IN THIS 
CASE THE STATE ACCIDENT INSURANCE FUND.

Being now fully advised in the premises, the board finds the
MOTION WELL TAKEN AND HEREBY ORDERS THAT THE CLAIMANT’S REQUEST 
FOR REVIEW DATED NOVEMBER 1 , 1 9 7 3 BE AND IT IS HEREBY DISMISSED.

3) That notice is further deficient in that it is not
A TRUE COPY OF THAT SERVED UPON THE BOARD. * *

WCB CASE NO. 73-637 DECEMBER 4, 1973

PAUL F. BRAUER, claimant
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
MILLER, ANDERSON, NASH, YERKE AND WIENER, 
DEFENSE ATTYS.

The above entitled matter was heretofore the subject of a
HEARING INVOLVING THE COMPENSABILITY OF A CLAIM FOR CHRONIC 
ASTHMATIC BRONCHITIS ALLEGEDLY ARISING OUT OF AND IN THE COURSE 
OF HIS EMPLOYMENT FOR REYNOLDS METALS COMPANY IN TROUTDALE,
OREGON.

On JULY 1 3 , 1 973 , AN ORDE R OF THE HE ARING OFFICE R WAS ENTERED
FINDING THE CLAIM TO BE COMPENSABLE. THE EMPLOYER REJECTED THAT 
ORDER AND A MEDICAL BOARD OF REVIEW WAS CONVENED TO CONSIDER THE 
APPEAL.

A MEDICAL BOARD OF REVIEW CONSISTING OF DOCTORS JOHN J. GREVE, 
MERLE L. MARGASON AND JAMES L. MACK WAS APPOINTED OCTOBER 2 , 1 973 .

A MAJORITY OF THE MEDICAL BOARD OF REVIEW FOUND THE CLAIMANT 
DID NOT SUFFER AN OCCUPATIONAL DISEASE ARISING OUT OF AND IN THE 
COURSE OF HIS EMPLOYMENT. ALTHOUGH DR. JOHN J. GREVE IN A DISSENTING 
LETTER CONCLUDED THAT CLAIMANT'S EMPLOYMENT AT REYNOLDS METALS 
COMPANY HAD CAUSED A TEMPORARY AGGRAVATION OF THE DISEASE,

In AID OF THE RECORD, THE BOARD NOTES THAT THE MEDICAL BOARD 
OF REVIEW CONVENED IN THIS MATTER, HAS IN EFFECT OVERRULED THE 
ORDER OF THE HEARING OFFICER DATED JULY 1 3 , 1 973 .



Pursuant to ors 6 56.3 1 3 any compensation which may have

BEEN PAID PENDING REVIEW BY THE MEDICAL BOARD OF REVIEW IS NOT 
RECOVERABLE FROM THE CLAIMANT.

The ORDER OF THE MEDICAL BOARD OF REVIEW ATTACHED HERETO 
AS EXHIBIT ’ ’ A1 ’ ALONG WITH THE DISSENTING OPINION OF DR. GREVE, 
ATTACHED HERETO AS EXHIBIT *’b’’ IS FILED AS FINAL AS OF THIS 
DATE,

WCB CASE NO. 73-872 DECEMBER 6, 1973

RALPH V. JAIME, claimant
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests permanent total disability instead of the

TOTAL OF 70 PERCENT (2 2 4 DEGREES) AWARDED BY THE HEARING OFFICER.

Claimant, a 58 year old longshoreman suffered a myocardial

INFARCTION ON JUNE 7, 197 1 , WHICH WAS ACCEPTED AS A COMPENSABLE
INDUSTRIAL INJURY. THE ASSOCIATED PERIPHERAL VASCULAR INSUFFICIENCY 
ALSO BECAME IMMEDIATELY SYMPTOMATIC. THE BOARD CONCURS WITH 
THE FINDING OF THE HEARING OFFICER THAT THE COMBINATION OF THE 
HEART RESIDUALS AND THE VASCULAR CONDITION HAS EXPELLED THE 
CLAIMANT FROM THE WORK FORCE. THE MEDICAL EVIDENCE CONVINCES 
THE BOARD, HOWEVER, THAT THE VASCULAR CONDITION, ALTHOUGH PREEXISTING, 
WAS AGGRAVATED BY THE INDUSTRIAL ACCIDENT.

The vascular insufficiency at the lower extremities developed

IMMEDIATELY AFTER THE MYOCARDIAL INFARCTION AND THE WRAPPING 
OF HIS LEGS ON DOCTOR’S ORDERS DURING THE INITIAL HOSPITALIZATION.

THE PERIPHERAL VASCULAR INSUFFICIENCY UNDOUBTEDLY PREEXISTED 
HIS JUNE 7, 197 1 INFARCTION BUT WAS BROUGHT TO SYMPTOMATIC LEVEL
BY THE CIRCULATORY RESTRICTION IMPOSED BY THE MYOCARDIAL INFARCTION.

The board therefore finds that claimant’s inability to return

TO GAINFUL AND SUITABLE EMPLOYMENT IS THE LEGAL RESULT OF THE 
INDUSTRIAL ACCIDENT. CLAIMANT IS THEREFORE ENTITLED TO AN AWARD 
OF PERMANENT TOTAL DISABILITY.

ORDER
The claimant is hereby awarded compensation for permanent

TOTAL DISABILITY AS OF THE DATE OF THIS ORDER.

Counsel for claimant is to receive as a fee, 25 percent of the

INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH COMBINED 
WITH FEES ATTRIBUTABLE TO THE ORDER OF THE HEARING OFFICER, SHALL 
NOT EXCEED FIFTEEN HUNDRED DOLLARS.



WCB CASE NO. 73-621 DECEMBER 6, 1973

DONALD P. ELLIOTT, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT1 S ATTYS, 
MERLIN MILLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Employer requests reversal of the hearing officer’s award

OF PERMANENT TOTAL DISABILITY AND REINSTATEMENT OF THE AWARD OF 
40 PERCENT UNSCHEDULED LOW BACK PERMANENT PARTIAL DISABILITY 
AWARDED BY THE DETERMINATION ORDER,

Claimant, a 44 year old grocery clerk, injured his low back

IN OCTOBER, 1 96 9 , WHILE HELPING TO MOVE A SAFE IN THE STORE,

Claimant has undergone back surgery for the present industrial

INJURY WHICH RESULTED IN NO RELIEF FOR HIS LOW BACK CONDITION, HE 
WAS THEN EXAMINED BY THE PHYSICAL REHABILITATION CENTER INCLUDING 
THE BACK EVALUATION CLINIC AND THE PSYCHOLOGICAL CENTER, THE 
DEPARTMENT OF VOCATIONAL REHABILITATION ACCEPTED THE CLAIMANT 
FOR RETRAINING AND CLAIMANT WAS ENROLLED AT A COMMUNITY COLLEGE 
IN AN OFFICE MACHINERY REPAIRMAN TRAINING COURSE, HE WAS UNABLE 
TO COMPLETE THIS COURSE, CLAIMANT HAS ATTEMPTED NUMEROUS JOBS 
ON HIS OWN BUT HAS BEEN UNABLE TO CONTINUE ANY OF THESE EMPLOYMENTS 
BECAUSE OF THE INSTABILITY OF HIS BACK,

Claimant had previously received an industrial injury in 1950
WHICH RESULTED IN AN AWARD OF 75 PERCENT UNSCHEDULED PERMANENT 
PARTIAL DISABILITY FOR THE BACK AND 25 PERCENT FOR THE RIGHT ARM 
AND SHOULDER,

THE COMBINATION OF THE MODERATELY SEVERE PSYCHOLOGICAL 
CONDITION AND THE PHYSICAL DISABILITY FROM THIS AND PRIOR INJURIES 
PERSUADES THE BOARD THAT THE CLAIMANT IS PERMANENTLY AND TOTALLY 
DISABLED, AS TO MOTIVATION, THE HEARING OFFICER HAD THE ADVANTAGE 
OF OBSERVING THE WITNESS AND FOUND THAT MOTIVATION IS NOT LACKING. 
THE RECORD ALSO PERSUADES THE BOARD THAT CLAIMANT IS SUFFICIENTLY 
MOTIVATED TO SUSTAIN PERMANENT TOTAL DISABILITY AWARD UNDER THE
’’odd lot’* doctrine.

ORDER
The order of the hearing officer dated may 29, 1973 is

AFF IRMED.

Claimant’s counsel is awarded a reasonable attorney’s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.



WCB CASE NO. 73-1356 DECEMBER 10, 1973

ROBERT HADWEN. CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT* S ATTYS. 
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS,

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE 
WORKMEN* S COMPENSATION BOARD IN THE ABOVE-ENTITLED MATTER,

AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN BY THE 
employer's COUNSEL,

It IS THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE 
THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE HEARING OFFICER 
IS FINAL BY OPERATION OF LAW,

WCB CASE NO. 72-2510 DECEMBER 10, 1973

GEORGE L. GRAHAM, claimant
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS, 
GERALD C, KNAPP, DEFENSE ATTY.

A PREVIOUS MEDICAL BOARD OF REVIEW, WHOSE FINDINGS WERE 
FILED BY THE WORKMEN* S COMPENSATION BOARD AUGUST 4 , 1 972 ,
FOUND CLAIMANT HAD SUFFERED A COMPENSABLE OCCUPATIONAL DISEASE 
AND ORDERED ACCEPTANCE OF HIS CLAIM,

A DETERMINATION ORDER ISSUED BY THE CLOSING AND EVALUATION 
DIVISION GRANTED NO AWARD FOR PERMANENT PARTIAL DISABILITY, UPON 
HEARING, THE HEARING OFFICER FOUND THERE WAS A RESTRICTION ON 
CLAIMANT* S EARNING CAPACITY AND AWARDED 8 DEGREES FOR THIS LOSS,

Upon request for board review by claimant's counsel, the

BOARD, IN ACCORDANCE WITH UNIVERSAL UNDERWRITERS, V, WILSON ET.
AL, ,96 OAS 1 72 3 ,--------- OR APP------------( 1 973 ) CAUSED A MED ICAL BOARD
OF REVIEW TO BE CONVENED TO DETERMINE THE EXTENT OF CLAIMANT'S 
PERMANENT PARTIAL DISABILITY, THE FINDINGS OF THIS MEDICAL BOARD 
OF REVIEW HAVE NOW BEEN SUBMITTED TO THE BOARD WHICH, WE NOTE, 
AFFIRM THE AWARD OF 8 DEGREES FOR UNSCHEDULED DISABILITY AS 
AWARDED BY THE HEARING OFFICER,

Pursuant to ors 6 5 6,8 1 4 , the findings of the medical board

OF REVIEW, MARKED EXHIBIT * * A* * ATTACHED HERETO, ARE DECLARED 
FINAL AS FILED AS OF THE DATE OF THIS ORDER,



1973WCB CASE NO. 72-846 DECEMBER 13,

VERNADINE STURZINGER, claimant
MARION B. EMBICK, CLAIMANT'S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

The above entitled matter involves a claim for occupational
DISEASE DIAGNOSED AS SALMONELLOSIS CONTRACTED BY THE CLAIMANT 
WHILE SHE WAS EMPLOYED AT A TURKEY PLANT.

Claimant's claim was denied by the state accident insurance
FUND, BUT UPON HEARING, THE CLAIM WAS ALLOWED AS A COMPENSABLE 
OCCUPATIONAL DISEASE BY THE HEARING OFFICER. THEREAFTER, THE 
FUND REJECTED THE ORDER OF THE HEARING OFFICER AND THE MATTER 
PROCEEDED TO A MEDICAL BOARD OF REVIEW.

The report of the findings and conclusions of the medical
BOARD OF REVIEW FINDING THAT CLAIMANT DOES SUFFER FROM AN 
OCCUPATIONAL DISEASE, ATTACHED HERETO, MARKED EXHIBIT ' ' A* * IS 
DECLARED FILED AS OF DECEMBER II, 1973. PURSUANT TO ORS 656.814, 
THE FINDINGS OF THE MEDICAL BOARD OF REVIEW ARE FINAL AND BINDING.

WCB CASE NO. 73-1194 DECEMBER 14, 1973

TERRY FISHER. CLAI M ANT

FRANKLIN, BENNETT, OFELT, DES BRISAY 
AND JOLLES, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On SEPTEMBER 2 0 , 1 973 , THE ABOVE NAMED CLAIMANT REQUESTED
BOARD REVIEW OF A HEARING OFFICER'S ORDER DATED SEPTEMBER 12, 1973

The claimant and the state accident insurance fund have now
AGREED TO SETTLE AND COMPROMISE THEIR DISPUTE IN ACCORDANCE WITH 
THE TERMS OF THE STIPULATED SETTLEMENT, ATTACHED HERETO, MARKED 
EXHIBIT A, WHEREBY CLAIMANT IS TO RECEIVE AN ADDITIONAL 10 DEGREES 
FOR UNSCHEDULED PERMANENT PARTIAL DISABILITY IN ADDITION TO, AND 
NOT IN LIEU OF AWARDS PREVIOUSLY GRANTED.

The BOARD NOW BEING FULLY ADVISED, CONCLUDES THE AGREEMENT 
IS FAIR AND EQUITABLE TO BOTH PARTIES AND HEREBY APPROVES THE 
STIPULATED SETTLEMENT.

The request for review now pending before the
HEREBY DISMISSED.

BOARD IS



WCB CASE NO. 73-1254 DECEMBER 18, 1973

ELBERT O. ISHMAEL, CLAIMANT
FRED P, EASON, CLAIMANT1 S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review seeking additional permanent
DISABILITY COMPENSATION FOR A RIGHT LEG INJURY OF JUNE 5 , 1 969 .

Upon its own de novo review the board concurs with the
FINDINGS AND OPINION OF THE HEARING OFFICER. HIS ORDER SHOULD BE 
AFFIRMED,

ORDER

The order of the hearing officer dated july 2 6, 1973 is
AFFIRMED.

WCB CASE NO. 73-1791 DECEMBER 18, 1973

ELMER RIKALA, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On NOVEMBER 9 , 1 973 THE STATE ACCIDENT INSURANCE FUND
REQUESTED BOARD REVIEW OF THE REFEREE’S ORDER IN THE ABOVE 
ENTITLED CASE.

On NOVEMBER 1 2 , 1 973 CLAIMANT SOUGHT ADMISSION OF NEWLY

DISCOVERED EVIDENCE INTO THE RECORD FOR REVIEW OR IN THE ALTERNATIVE 
TO REMAND THE MATTER TO THE REFEREE FOR ADMISSION AND FURTHER 
CONSIDERATION OF THE MATTER.

On NOVEMBER 2 1 , 1 9 73 THE STATE ACCIDENT INSURANCE FUND

RESPONSED, OPPOSING THE MOTION, THE BOARD, BEING NOW FULLY 
ADVISED, FINDS CLAIMANT’S MOTION WELL TAKEN.

It is therefore ordered that this matter be, and it is hereby,
REMANDED TO THE REFEREE FOR ADMISSION OF THE OFFERED EVIDENCE 
INTO THE RECORD AND SUCH FURTHER PROCEEDINGS AS THE REFEREE MAY 
DETERMINE.

The request for review filed by the state accident insurance
FUND ON NOVEMBER 9 , 1 973 IS HEREBY DISMISSED,

-6 3 •Si



WCB CASE NO. 73-1199 DECEMBER 18, 1973

ROGER S. KLINE, claimant
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS. 
JAQUA AND WHEATLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER 
CROSS-APPEAL BY CLAIMANT

Reviewed by commissioners wilson, moore and sloan.

Employer seeks board review of a he:aring officer’s order
RULING THAT ORS 656.313 (1) REQUIRES PAYMENT OF MEDICAL EXPENSES 
DURING THE PENDENCY OF AN APPEAL REGARDING THE COMPENSABILITY OF 
THE CLAIM. THE DISPUTE IS LEGAL, NOT FACTUAL IN NATURE. CLAIMANT 
CROSS-REQUESTED REVIEW SEEKING PENALTIES FOR UNREASONABLE DELAY 
AND RESISTANCE TO THE PAYMENT OF COMPENSATION.

A MAJORITY OF THE BOARD CONCLUDE THE HEARING OFFICER ERRED 
IN HIS INTERPRETATION OF THE LAW. FOR THE REASONS EXPRESSED BY 
THE BOARD IN THE CASE OF WILLIAM R. WOOD, WCB CASE NO. 6 9-319 
(JULY 3 0 , 1 9 7 1 ), THE HE ARING OFFICER SHOULD BE REVERSED. THE
ISSUES RAISED ON REVIEW BY CLAIMANT ARE MOOT,

ORDER '

The order of the HEARING OFFICER DATED AUGUST 2 7 , 1 973 IS 
REVERSED.

Gordon sloan dissents as follows -
The TERM "compensation” IN ORS 6 5 6.3 I 3 ( 1 ) UNQUESTIONABLY 

INCLUDES MEDICAL SERVICES BECAUSE ORS 656.002(7) DEFINES IT AS
''including medical services*', the hearing officer* s interpreta
tion IS CORRECT AND HIS RULING SHOULD BE AFFIRMED.

— S— GORDON SLOAN, COMMISSIONER

WCB CASE NO. 72-2545 DECEMBER 19, 1973

DESS1E BAILEY, claimant
MCMENAMIN, JONES, JOSEPH AND 
LANG, CLAIMANT'S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On NOVEMBER 8 , 1 973 THE WORKMEN'S COMPENSATION BOARD FILED
THE FINDINGS OF THE MEDICAL BOARD OF REVIEW WHICH FOUND CLAIMANT'S 
OCCUPATIONAL DISEASE DISABLING AND AWARDED **15 DEGREES FOR EACH 
HAND** AND **25 PERCENT FOR UNSCHEDULED DISABILITY. * *

On DECEMBER 4 , 1 973 COUNSEL FOR THE STATE ACCIDENT INSURANCE

FUND REQUESTED THAT THE FINDINGS OF THE MEDICAL BOARD OF REVIEW 
BE CLARIFIED TO DETERMINE WHETHER OR NOT THE MEDICAL BOARD OF
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REVIEW, IN FINDING CLAIMANT SUFFERED UNSCHEDULED DISABILITY WAS 
ALLOWING UNSCHEDULED DISABILITY FOR THE RESULTS OF CLAIMANT1 S 
OCCUPATIONAL DISEASE OR WHETHER THE MEDICAL BOARD OF REVIEW HAD 
INADVERTENTLY CONSIDERED PERMANENT DISABILITY RESULTING FROM
claimant's accidental injury in reviewing the matter.

On DECEMBER II, 1 973 THE WORKMEN'S COMPENSATION BOARD POSED 
THE FOLLOWING QUESTION TO THE MEDICAL BOARD OF REVIEW -

" Does claimant suffer any permanent unscheduled disability
AS A RESULT OF THE DERMATITIS CONDITION? (THIS DETERMINATION 
MUST BE MADE WITHOUT CONSIDERATION OF THE INJURY TO THE 
SHOULDER, FOR THE DISABILITY TO THE SHOULDER IS SUBJECT ONLY 
TO BOARD REVIEW AND IS NOT TO BE CONSIDERED BY YOU.) 1 ’

On DECEMBER 1 4 , 1 973 DR, THOMAS S, SAUNDERS, CHAIRMAN OF

THE MEDICAL BOARD OF REVIEW, REPORTED THAT THE 2 5 PERCENT UNSCHEDULED 
DISABILITY AWARD WHICH THEY MADE WAS BASED ON THE DERMATITIS 
CLAIM ALONE AND DID NOT CONSIDER THE INDUSTRIAL INJURY, THAT 
REPORT IS ATTACHED HERETO AS EXHIBIT ’ * B* ' ,

The board’s conclusion that the medical board of review had 
merely affirmed the unscheduled disability award made by the
HEARING OFFICER WAS THEREFORE IN ERROR. THE AWARD ALLOWED BY 
THE MEDICAL BOARD OF REVIEW WAS AN ADDITIONAL UNSCHEDULED DIS
ABILITY AWARD MADE FOR THE OCCUPATIONAL DISEASE CLAIM.

Thus, the order filing findings of medical board of review

SHOULD BE AMENDED TO DELETE THE FOLLOWING PARAGRAPH -
’’In AID OF THE RECORD, THE BOARD NOTES THAT THE MEDICAL 
BOARD OF REVIEW HAS, IN EFFECT, SET ASIDE THE INCREASE IN 
SCHEDULED DISABILITY ALLOWED BY THE HEARING OFFICER AND 
AFFIRMED THE UNSCHEDULED DISABILITY AWARD MADE BY THE 
HEARING OFFICER. ’ ’

In lieu thereof, the ORDER should READ -

’’In aid of the record, the board notes that the medical
BOARD OF REVIEW HAS, IN EFFECT, SET ASIDE THE INCREASE IN 
SCHEDULED DISABILITY ALLOWED BY THE HEARING OFFICER AND 
GRANTED AN UNSCHEDULED DISABILITY AWARD OF 2 5 PERCENT OF THE 
MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY RESULTING 
FROM CLAIMANT’S OCCUPATIONAL DISEASE CLAIM.’’

The order should also be supplemented by including the

FOLLOWING PARAGRAPH —

’ ’ Clai MANT* S ATTORNEYS, MCMENAMIN, JONES, JOSEPH AND LANG,

ARE ENTITLED TO 2 5 PERCENT OF THE INCREASED COMPENSATION 
ALLOWED BY THE MEDICAL BOARD OF REVIEW, BUT IN NO EVENT SHALL 
THE COMPENSATION ALLOWED HEREBY WHEN COMBINED WITH THE 
ATTORNEY'S FEE ALLOWED BY THE HEARING OFFICER’S ORDER OF 
MAY 22, 1973, EXCEED THE SUM OF FIFTEEN HUNDRED DOLLARS. ’ *

It IS SO ORDERED.
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WCB CASE NO. 72-2795 DECEMBER 20, 1973

EUGENIA THOMPSON. CLAIMANT,
ROBERT P. COBLENS, CLAIMANT* S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

On review, claimant requests an increase in the hearing
officer's AWARD OF 15 PERCENT UNSCHEDULED LOW BACK DISABILITY.

The claimant, a 50 year old nurse's aide, received a low

BACK SPRAIN IN MAY OF 197 1 WHILE LIFTING A PATIENT. THE MEDICAL 
EVIDENCE FROM THE TREATING CHIROPRACTOR, THE MEDICAL EVIDENCE 
FROM THE EXAMINATION BY THE BACK EVALUATION CLINIC AND THE 
INTERPRETATION OF THE X-RAYS REQUESTED BY THE HEARING OFFICER 
PERSUADES THE BOARD THAT THE RESULT OF THE HEARING OFFICER'S 
AWARD OF 1 5 PERCENT UNSCHEDULED LOW BACK DISABILITY IS CORRECT.

While the board does not find from the evidence in the record

THAT THERE WAS ANY INCREASE IN DISABILITY RESULTING FROM THE 
WINTER-TIME FALL ON THE ICE, THE BOARD CONCLUDES CLAIMANT'S 
DISABILITY DOES EQUAL 48 DEGREES OR 15 PERCENT OF THE MAXIMUM 
ALLOWABLE FOR UNSCHEDULED DISABILITY.

The BOARD THEREFORE CONCLUDES THE HEARING OFFICER'S ORDER 
SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated july 26,

AFFIRMED.
1973, IS

WCB CASE NO. 73-1817 DECEMBER 20, 1973

ROBERT WRIGHT. CLAIMANT
POZZI, WILSON and ATCHISON, CLAIMANT* S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On NOVEMBER 1 4 , 1 9 73 , THE BOARD ISSUED AN ORDER TO SHOW
CAUSE WHY CLAIMANT* S REQUEST FOR REVIEW SHOULD NOT BE DISMISSED 
FOR LACK OF TIMELY FILING.

The time within which to show cause has now expired, no
GOOD CAUSE HAVING BEEN SHOWN, THE CLAIMANT'S REQUEST FOR REVIEW 
SHOULD BE, AND IT IS HEREBY, DISMISSED.
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1973WCB CASE NO. 72-1521 DECEMBER 21,

JAMES PIETILA, CLAIMANT
ANDERSON, FULTON, LAVIS AND VAN THIEL,
claimant’s ATTYS.

DEZENDORF, SPEARS, LUBERSKY AND 
CAMPBELL, DEFENSE ATTYS,

The above entitled matter involves james pietila, an employee

OF PACIFIC MOTOR TRUCKING COMPANY, WHO SUSTAINED AN INDUSTRIAL 
INJURY AND WAS AWARDED PERMANENT PARTIAL DISABILITY OF 4 0 PERCENT 
(54 DEGREES) LOSS OF THE LEFT FOOT AND 45 PERCENT (6 0. 75 DEGREES) 
LOSS OF RIGHT FOOT BY THE DETERMINATION ORDER. FOLLOWING A 
HEARING THE HEARING OFFICER AWARDED THE CLAIMANT PERMANENT TOTAL 
DISABILITY AND THE EMPLOYER HAS FILED A REQUEST FOR BOARD REVIEW.

The claimant, by the duly appointed guardian of the person
AND ESTATE, THE CLAIMANT’S WIFE AND HIS ATTORNEY AND THE EMPLOYER, 
PACIFIC MOTOR TRUCKING COMPANY, BY AND THROUGH THEIR ATTORNEY, 
ROBERT E. 1 MALONEY, HAVE FILED WITH THE BOARD A STIPULATION AND 
JOINT PETITION FOR ‘SETTLEMENT REQUESTING THE BOARD TO APPROVE 
A SETTLEMENT OF TWENTY THOUSAND DOLLARS AS TOTAL COMPENSATION 
AND IN FULL AND FINAL SETTLEMENT BETWEEN PACIFIC MOTOR TRUCKING 
COMPANY AND JAMES PIETILA, THE CLAIMANT.

The stipulation specifically provides that claimant has a
PERMANENT TOTAL DISABILITY AND IS AGREED TO BY BOTH PARTIES.

Ors 656.236 (1) PROVIDES SPECIFICALLY THAT NO RELEASE BY A 
WORKMAN OR HIS BENEFICIARY OF ANY RIGHTS UNDER ORS 6 56 , 00 1 TO 
6 56 .'7 9 4 IS VALID.

Ors 6 5 6.2 89 ( 4) PROVIDES A POSSIBLE EXCEPTION BUT ONLY WHERE 
THERE IS A BONA FIDE DISPUTE OVER COMPENSATION OF A CLAIM. IN 
THIS CASE THERE IS NO DISPUTE OVER THE COMPENSABILITY OF THIS 
CLAIM. THE BOARD THEREFORE CONCLUDES THAT THIS EXCEPTION TO 
ORS 6 5 6.236 WOULD NOT APPLY.

Ors 6 56 . 23 0 ( 1 ) IS THE ONLY REFERENCE IN THE STATUTE REGARDING 
LUMP SUM ACCELERATION OF A PERMANENT TOTAL DISABILITY. THIS 
ONLY APPLIES IN THE CASE OF A NONRESIDENT OF THIS STATE FOR A 
PERIOD OF TWO YEARS. IT IS OBVIOUS THE CLAIMANT DOES NOT COME 
UNDER THIS PROVISION. LUMP SUM SETTLEMENTS OF PERMANENT TOTAL 
DISABILITY AWARDS EXCEPT FOR THIS NONRESIDENT EXCEPTION IS THERE
FORE PROHIBITED.

After full consideration and review of the matter the board
HEREBY DENIES THE JOINT PETITION FOR SETTLEMENT.



WCB CASE NO. 73-1036 DECEMBER 26, 1973

MILDRED NUTINI, CLAIMANT

RASK,. HEFFERIN AND CARTER, ' 
CLAIMANT* S ATTYS,'

DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests an increase in permanent disability from

THE 50 PERCENT (169 DEGREES) PERMANENT PARTIAL UNSCHEDULED LOW 
BACK DISABILITY AWARDED BY THE HEARING OFFICER TO PERMANENT TOTAL 
DISABILITY.

Claimant, a 35 year old meat wrapper, sustained a low back

INJURY IN DECEMBER, 1 96 9 .
After a period of conservative treatment, she underwent a

LUMBAR LAMINECTOMY AND A TWO LEVEL FUSION. THE FUSION FAILED TO 
PROPERLY UNITE AND CLAIMANT HAS BEEN LEFT WITH SIGNIFICANT PHYSICAL 
DISABILITY. CLAIMANT PERCEIVES HER RESIDUAL DISABILITY AS RENDERING 
HER PERMANENTLY AND TOTALLY DISABLED. WITH THIS CONVICTION, SHE 
HAS REFUSED TO TRY RETURNING TO WORK AND SEEKS COMPENSATION 
INSTEAD.

Like the hearing officer, the board is convinced claimant's

REMAINING ABILITIES AND APTITUDES ARE SUCH THAT SHE IS NOT PERMANENTLY 
AND TOTALLY DISABLED OR EVEN IN THE * * ODD-LOT** CATEGORY. HER 
EARNING CAPACITY HAS BEEN SIGNIFICANTLY IMPAIRED HOWEVER, AND 
SHE IS ENTITLED TO ASSISTANCE WITH VOCATIONAL REHABILITATION IF,
AND WHEN, SHE DECIDES TO MAKE USE OF IT. CONSIDERING HER INTELLIGENCE, 
HER LATENT APTITUDES AND HER RESIDUAL PHYSICAL ABILITIES, THE 
BOARD CONCLUDES THE ALLOWANCE OF 160 DEGREES BY THE HEARING 
OFFICER FAIRLY AND ADEQUATELY COMPENSATES CLAIMANT.AND HIS ORDER 
SHOULD BE AFFIRMED.

ORDER
THE order OF THE HE ARI NG OFFICER DATED JULY 2 6 , 1 97 3 IS

AFFIRMED.

SAIF CLAIM NO. A 265862 DECEMBER 26, 1973 

KENNETH MURRELL, CLAIMANT

STATE ACCIDENT INSURANCE FUND, DEFENSE ATTY,

This claimant has requested board's own motion consideration

OF HIS CLAIM INVOLVING A LOGGING "ACCJDE NT OF OCTOBER 23, 1951, WHICH
SUPERIMPOSED INJURIES ON A CONGENITALLY DEFORMED CERVICAL AND 
UPPER DORSAL SPINE.
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On MARCH 3 , 1 952 HIS CLAIM WAS CLOSED WITH AN UNSCHEDULED
PERMANENT PARTIAL DISABILITY AWARD OF 3 5 PERCENT AND HE WAS 
ADVISED NOT TO RETURN TO LOGGING, IN 1 963 CLAIMANT1 S CLAIM WAS 
VOLUNTARILY REOPENED BY THE STATE INDUSTRIAL ACCIDENT COMMISSION 
FOR ADDITIONAL TREATMENT AND RECLOSED IN FEBRUARY, 1 96 4 , AFTER 
IT WAS APPARENTLY DECIDED THE TREATMENTS BEING GIVEN WERE FOR 
THE RESULTS OF NATURAL DEGENERATIVE PROCESSES AFFECTING THE 
SPINE,

In 1 967 CLAIMANT AGAIN SOUGHT TREATMENT WHICH WAS DENIED 
BY THE THEN STATE COMPENSATION DEPARTMENT, CLAIMANT THEN SOUGHT 
BOARD’S OWN MOTION INTERCESSION, ON JANUARY 3 0 , 1 96 8 THE BOARD
ADVISED CLAIMANT IT COULD FIND NO JUSTIFICATION FOR ORDERING HIS 
CLAIM REOPENED,

In 1971, DR, JOEL SERES PERFORMED SURGERIES TO CLAIMANT’S 
LUMBAR AND CERVICAL SPINE WHICH HE FEELS ARE, WITHIN A REASONABLE 
MEDICAL RPOBABILITY, RELATED TO CLAIMANT’S ACCIDENT OF 1951,

In DECEMBER 1971 CLAIMANT ASKED THE STATE ACCIDENT INSURANCE 
FUND (THE SUCCESSOR TO THE STATE COMPENSATION DEPARTMENT WHICH 
IN TURN HAD SUCCEEDED THE STATE INDUSTRIAL ACCIDENT COMMISSION AS 
TO THE INSURING FUNCTIONS OF THE OLD STATE INDUSTRIAL ACCIDENT 
COMMISSION) FOR FURTHER COMPENSATION BUT WAS AGAIN REFUSED 
BENEFITS,'* THE REFUSAL WAS BASED ON A LACK OF AGGRAVATION RIGHTS 
AND INADEQUACY OF THE MEDICAL INFORMATION,'

Upon receipt of the claimant’s most recent request to the
BOARD FOR OWN MOTION RELIEF, THE BOARD, THROUGH ITS MEDICAL 
DIRECTOR, CONTACTED DrJ SERES, CLAIMANT’S TREATING SURGEON,
DR,’ SERES IS OF THE OPINION THAT CLAIMANT’S PRESENT DIFFICULTIES 
ARE CAUSALLY RELATED TO THE OCTOBER 195 1 INJURY, FINDINGS WHICH 
HE ATTRIBUTED TO THAT INJURY LED HIM TO PERFORM THE SURGERIES FOR 
WHICH CLAIMANT NOW SEEKS COMPENSATION,

We conclude that the unfortunate circumstance claimant has

BEEN PLACED IN BY REASON OF HIS INDUSTRIAL INJURY ENTITLES CLAIMANT 
TO THE OWN MOTION RELIEF HE HAS REQUESTED,

ORDER

The state accident insurance fund is hereby ordered to pay
THE COST OF CLAIMANT’S MEDICAL AND HOSPITAL COSTS ASSOCIATED
WITH THE CERVICAL AND LUMBAR SURGERIES PERFORMED BY DR, JOEL SERES.

NOTICE OF APPEAL
Pu RSUANT TO ORS 656.278 -

The claimant has no right to a hearing, review or appeal on

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The STATE ACCIDENT INSURANCE FUND MAY REQUEST A HEARING ON 
THIS ORDER.

This order is final unless within 30 days from the date hereof

THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 
A HEARING.
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WCB CASE NO. 73-1869 DECEMBER 26, 1973

CALVIN E. MALES, claimant
PETERSON. CHAIVOE AND PETERSON, CLAIMANT* S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan,

Claimant requests an increase from the permanent partial

DISABILITY OF 5 PERCENT FOR UNSCHEDULED LOW BACK DISABILITY AWARDED 
BY THE DETERMINATION ORDER AND AFFIRMED BY THE HEARING OFFICER,

Claimant was injured on December 20, 1972 when hit in the

BACK BY A ROLL OF PAPER WHILE WORKING AT CROWN-2ELLE RBACH PAPER 
MILL. HE SAW DR. HICKMAN THE NEXT DAY WHO ADVISED A FEW DAYS 
REST AND OBSERVED MINIMAL PHYSICAL FINDINGS. CLAIMANT RETURNED 
TO THE DOCTOR IN ABOUT A WEEK AND BECAUSE OF CLAIMANT* S SUBJECTIVE 
COMPLAINTS WHICH WERE INCONSISTENT OR NOT RELATED TO THE PHYSICAL 
FINDINGS, THE DOCTOR PUT THE CLAIMANT IN A HOSPITAL FOR TRACTION 
AND CONSERVATIVE TREATMENT. WHILE HOSPITALIZED FOR ABOUT TWO 
WEEKS HE WAS EXAMINED BY ANOTHER DOCTOR WHO ALSO FOUND MINIMAL 
PHYSICAL PROBLEMS. ON NUMEROUS SUBSEQUENT VISITS TO DOCTORS,
THE CLAIMANT REPEATED HIS SUBJECTIVE COMPLAINTS BUT THE DOCTORS 
FOUND NO OBJECTIVE DISABILITY.

The medical reports which may, in minor detail, seem incon
sistent, GENERALLY RECITE SUBJECTIVE COMPLAINTS OF THE CLAIMANT 
WITH NO OBJECTIVE FINDINGS AND ADVICE OF THE TREATING DOCTOR THAT 
THE CLAIMANT SHOULD RETURN TO WORK.

It is difficult, even with the transcript available, to 
RECONCILE THE TESTIMONY OF THE CLAIMANT IN RESPECT TO THE CHRONO
LOGICAL EVENTS AND THE CLAIMANT* S ALLEGED ILLS, WITH THE MEDICAL 
REPORTS.

Claimant has the burden of presenting evidence to establish

HIS CONTENTIONS." IF THE EVIDENCE IS UNCERTAIN, INDEFINITE AND 
CONFUSING" THE-CLAIM ANT HAS NOT SUSTAINED HIS BURDEN OF PROOF. 
CLAIMANT'S BRIEF ASSERTS THAT MEDICAL REPORTS ARE CLEAR IN MEANING. 
THIS IS NOT SO PARTICULARLY WHEN THE REPORTS ARE READ IN CONJUNCTION 
WITH CLAIMANT* S TESTIMONY. THE SIGNIFICANT REACTION TO THE EVIDENCE 
IS THAT THE CLAIMANT IS NOT CREDIBLE.

Despite claimant's criticism of the hearing officer's order,
THE ORDER DOES CORRECTLY REFLECT THE RECORD IN THIS REGARD AND IT 
IS AFFIRMED.

ORDER
The order of the hearing officer dated august 30,

AFFIRMED.
1973 IS
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WCB CASE NO. 73-819 JANUARY 2, 1974

WALTER BUCKLEY. CLAIMANT
POZZ1, WILSON AND ATCHISON 
CLAIMANT* S ATTYS.

DEPARTMENT OF JUSTICE. DEFENSE ATTY.

A HEARING WAS HELD IN PORTLAND ON DECEMBER 27, 1 9 73 . PRESENT
WERE THE claimant’s ATTORNEY, DON ATCHISON OF POZZI, WILSON AND 
ATCHISON AND REPRESENTING THE EMPLOYER THROUGH THE STATE ACCIDENT 
INSURANCE FUND, CLAYTON HESS. THE CLAIMANT WAS NOT PRESENT.

By opinion and order of june is, 1973 1 had awarded to claimant

PERMANENT PARTIAL DISABILITY, UNSCHEDULED, LOW BACK, OF 2 4 0 DEGREES, 
AN INCREASE OF 128 DEGREES OVER THAT PREVIOUSLY AWARDED. CLAIMANT 
APPEALED THIS OPINION AND ORDER TO THE WORKMEN'S COMPENSATION 
BOARD, WHICH, BY ORDER OF REMAND DATED JULY 1 9 , 1 97 3 REMANDED
THE CASE TO ME ’ ’ FOR CONSIDERATION OF DR. KIMBERLEY'S REPORT AND 
SUCH ADDITIONAL EVIDENCE IN RESPECT THERETO THAT MAY BE APPROPRIATE1 ' 
THIS HEARING WAS HELD PURSUANT TO THIS ORDER OF REMAND.

The foregoing report of dr. kimberley, dated june 26, 1973,

WAS ADMITTED INTO EVIDENCE AS CLAIMANT'S EXHIBIT 1. THE ATTORNEYS 
BOTH STATED THEY DID NOT WISH TO OFFER ANY ADDITIONAL EVIDENCE.

Claimant has been receiving palliative or supportive treatment

FROM DR. MCGREGOR CHURCH. BOTH ATTORNEYS AGREED THAT A REPORT FROM 
DR. CHURCH WOULD NOT BE HELPFUL.

I HAVE REVIEWED ALL OF THE EVIDENCE HEREIN INCLUDING THE ADDI
TIONAL REPORT FROM DR. KIMBERLEY (CLAIMANT'S EXHIBIT 1). THE 
ADDITIONAL EVIDENCE WOULD NOT INDICATE ANY CHANGE IN THE FINDINGS 
AND CONCLUSIONS IN MY PREVIOUS OPINION AND ORDER.

It is accordingly ordered that defendant pay to claimant and 
claimant's attorneys the award as set forth in the foregoing opinion
AND ORDER OF JUNE 1 5 , 1 973 .

WCB CASE NO. 73-706 J ANUARY 4, 1 974

JEWELL HARLOW, claimant
BURTON J. FALLGREN, CLAIMANT'S ATTY. 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests an increase in the 48 degrees for unscheduled

LOW BACK DISABILITY AWARDED BY THE DETERMINATION ORDER AND 
AFFIRMED BY THE HEARING OFFICER.



Claimant, a 42 year old route saleswoman who had a long

HISTORY OF BACK PROBLEMS AND ACCIDENTS, SLIPPED AND FELL SEPTEMBER 
1 6 , 1 97 0 SUSTAINING A LOW BACK INJURY, EXAMINATIONS BY NUMEROUS
SPECIALISTS AGREE THAT THE OBJECTIVE FINDINGS OF THE BACK INJURY 
ATTRIBUTABLE TO THIS INJURY ARE MINIMAL, CLAIMANT HAS SUBJECTIVE 
COMPLAINTS WHICH FAR EXCEED THE OBJECTIVE FINDINGS, THE EXPERT 
MEDICAL OPINIONS STATE SHE COULD RETURN TO THE WORK SHE WAS DOING 
AT THE TIME OF THE INDUSTRIAL INJURY IF SHE WANTED TO, THE CLAIMANT 
INSISTS ON FURTHER SURGERY WHICH NONE OF THE MEDICAL EXPERTS RECOMMEND 
OR FIND APPROPRIATE. THE CLAIMANT REJECTS PSYCHOLOGICAL COUNSELING 
WHICH THE MEDICAL EXPERTS STRONGLY RECOMMEND,

THE BOARD CONCURS WITH THE FINDINGS AND ORDER OF THE HEARING 
OFFICER,

ORDER
The order of the hearing officer dated july 26, 1973 is

AFFIRMED,

WCB CASE NO. 73-990 JANUARY 4, 1974

RONDALL MADEN, claimant
EMMONS, KYLE, KROPP AND KRYGER, 
CLAIMANT* S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests an increase in the hearing officer's award

OF 4 0 PERCENT UNSCHEDULED DISABILITY AND 10 PERCENT SCHEDULED LEFT 
LEG DISABILITY.

This 38 year old, 300 pound claimant received a low back injury

AND HAS RECEIVED SURGERY ON HIS BACK. THE ATTENDING PHYSICIAN 
STATES THAT LOSS OF WEIGHT IS ABSOLUTELY ESSENTIAL FOR ANY REAL 
RECOVERY OF CLAIMANT'S CONDITION. CLAIMANT HAS GAINED APPROXIMATELY 
5 0 POUNDS SINCE THE ACCIDENT.

Claimant* s treating doctor states that claimant cannot return

TO HIS TRUCK DRIVING WORK AND RECOMMENDS RETRAINING. CLAIMANT HAS 
NOT MADE ANY SUBSTANTIAL EFFORT AT RETRAINING AND, IN FACT, HAD 
NOT COMMENCED TRAINING WHICH WAS ARRANGED AT CHEMEKETA COMMUNITY 
COLLEGE.

Claimant's motivation to lose weight and to retrain appear

POOR. THE CLAIMANT IS URGED TO AVAIL HIMSELF OF THE SERVICES OF 
THE DEPARTMENT OF VOCATIONAL REHABILITATION.

ORDER
The order of the hearing officer dated august i, 1973 is

AFFIRMED.



WCB CASE NO. 73-1463 J ANUARY 4, 1 974

WILDA J. MCCLOSKEY, CLAIMANT

ANDERSON. FULTON, LAVIS AND VAN THIEL, 
CLAIMANT'S ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer's order which

AFFIRMED A DETERMINATION ORDER MAKING NO AWARD FOR PERMANENT 
PARTIAL DISABILITY.

Claimant is a 47 year old lady employed as a bartender by the

FRATERNAL ORDER OF EAGLES. ON AUGUST 20, 1972, SHE SLIPPED AND 
FELL WITH A POT OF HOT WATER AND SUFFERED SECOND AND THIRD DEGREE 
BURNS. SHE RETURNED TO FULL-TIME EMPLOYMENT DECEMBER 7 , 1 97 2 .

Claimant contends she is entitled to an award of permanent
PARTIAL DISABILITY. CLAIMANT'S TESTIMONY REFLECTS NO LOSS OF 
EARNING CAPACITY AND THE MEDICAL REPORTS SHOW NO PHYSICAL IMPAIRMENT. 
SINCE THERE IS NO PHYSICAL IMPAIRMENT AND NO LOSS OF EARNING CAPACITY, 
THE BOARD AFFIRMS THE ORDER OF THE HEARING OFFICER.

ORDER
The order of the hearing officer dated july 3 i , 1973 is hereby

AFFIRMED.

WCB CASE NO. 73-553 JANUARY 4, 1974

R. SCOTT MARTIN, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, 
CLAIMANT* S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests an increase in the permanent partial dis
ability AWARD OF 5 PERCENT MADE BY THE DETERMINATION ORDER AND 
AFFIRMED BY THE HEARING OFFICER.

Claimant is a 1 9 year old, single man with brief work history,
ESSENTIALLY MANUAL LABOR. CLAIMANT STATES HE HAS NO INTEREST IN 
HIGHER EDUCATION AND WHEN ENCOURAGED TO PURSUE THIS, DEMONSTRATED 
HIS LACK OF INTEREST BY NOT COMPLETING COURSES AT COMMUNITY COLLEGE.



Claimant received a lumbosacral strain with nerve root
INVOLVEMENT AND THE ATTENDING DOCTOR RECOMMENDED CLAIMANT’S 
ACTIVITIES BE LIMITED TO EXCLUDE ANY PROLONGED SITTING, STANDING, 
BENDING, STOOPING, RUNNING, JUMPING OR LIFTING.

Regardless of claimant's lack of motivation for higher educa
tion OR RETRAINING AT THIS TIME, THE BOARD IS PERSUADED THAT THE 
CLAIMANT DOES HAVE A LOSS OF FUNCTION AND AN IMPAIRMENT OF WAGE 
EARNING CAPACITY IN THE LABORING FIELD. THE LONG TERM PROGNOSIS 
OF THIS BACK INJURY APPEARS FAVORABLE IN THAT SOME IMPROVEMENT HAS 
BEEN NOTED.

Upon de novo review of the entire record, the board is persuaded

THAT CLAIMANT HAS SUSTAINED 15 PERCENT OF THE MAXIMUM ALLOWABLE 
UNSCHEDULED LOW BACK PERMANENT PARTIAL DISABILITY.

ORDER
Claimant is awarded a total of is percent (48 degrees) of the

MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED LOW BACK PERMANENT 
PARTIAL DISABILITY. THIS IS AN INCREASE OF 10 PERCENT (32 DEGREES)
OF THAT AWARDED BY THE HEARING OFFICER.

Counsel for claimant is to receive as a fee, 25 percent of the

INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD AND PAYABLE 
FROM SAID AWARD WHICH SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 73-49 JANUARY 4, 1974

□ELMAR D. KIMBRO, claimant
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

By OWN MOTION ORDER DATED AUGUST 24, 1972 THE WORKMEN* S

COMPENSATION BOARD ORDERED THE EMPLOYER, JONES VENEER AND 
PLYWOOD COM PANY, TO RE OPE N CLAIMANT1 S CLAI M OF MAY 2 7 , 1 966, AND
PROVIDE HIM WITH MEDICAL CARE AND COMPENSATION WARRANTED.

On orctober 3 0, 1972 claimant sustained another back injury

WHILE WORKING FOR JIM BANKS TRUCKING WHO WAS INSURED BY THE 
STATE ACCIDENT INSURANCE FUND. THIS CLAIM WAS DENIED BY THE 
STATE ACCIDENT INSURANCE FUND. AFTER A HEARING THE HEARING OFFICER 
ISSUED THE ORDER OF OCTOBER 2 9 , 1 973 ORDERING THE STATE ACCIDENT
INSURANCE FUND TO ACCE PT C LAI M ANT* S CLAI M OF OCTOBE R 30, 1972 AS

A NEW INJURY CHARGEABLE AGAINST JIM BANKS TRUCKING AND THE STATE 
ACCIDENT INSURANCE FUND AND FURTHER THAT THE INCIDENT OF OCTOBER 
30 , 1 9 72 WAS NOT AN AGGRAVATION OF THE MAY, 1 966 INJURY CHARGEABLE
TO GEORGIA-PACIFIC CORPORATION.

By MEMORANDUM OPINION DATED OCTOBER 2 9 , 1 9 73 A COPY OF WHICH

IS ATTACHED HERETO AND INCORPORATED HEREIN, THE HEARING OFFICER 
FOUND THAT THE CLAIMANT* S CONDITION WAS STATIONARY AS OF OCTOBER 
29 , 1 9 72 AND THAT CLAIMANT* S PERMANENT PARTIAL DISABILITY AT THAT

TIME DID NOT EXCEED THE PRIOR AWARD TO CLAIMANT ARISING OUT OF THE 
MAY, 1 96 6 ACCIDENT CHARGEABLE TO GEORGIA-PACIFIC CORPORATION.



The board adopts the hearing officer's opinion of October
29, 1 9 73 AND THE HEARING OFFICER'S MEMORANDUM OPINION DATED

OCTOBER 29, 1973,

ORDER
It is therefore ordered that the own motion reopening of

CLAIMANT1 S CLAIM OF MAY 2 7 , 1 96 6 AGAINST THE E MPLOYER, JONE S
VENEER AND PLYWOOD COMPANY IS TERMINATED OCTOBER 2 9 , 1 9 72 AND
THAT THIS CLAIM BE CLOSED OCTOBER 2 9 , 1 9 72 WITH NO FURTHER AWARD
OF PERMANENT PARTIAL DISABILITY,

No NOTICE OF APPEAL IS DEEMED APPLICABLE.

WCB CASE NO, 72-3115 JANUARY4, 1974

DAVID MICHAEL JONES, CLAIMANT
STERLING WILL1VER, CLAIMANT'S ATTY. 
GRAY, FANCHER, HOLMES AND HURLEY, 
DEFENSE ATTYS,

Claimant sustained a compensable injury January i 2 , 1971 and

WAS AWARDED 5 PERCENT EQUAL TO 16 DEGREES PERMANENT PARTIAL DIS
ABILITY FOR UNSCHEDULED LOW BACK DISABILITY BY DETERMINATION ORDER 
WHICH WAS AFFIRMED BY THE HEARING OFFICER' S ORDER DATED JUNE 2 1 ,

1 9 7 3 . CLAIMANT REQUESTED BOARD REVIEW.

Claimant and the employer have submitted a joint petition for

SETTLEMENT REQUESTING THE BOARD TO APPROVE THE SETTLEMENT PURSUANT 
TO ORS 656.289(4).

OrS 656.289 (4) STATES ’ ' IN ANY CASE WHERE THERE IS A BONA FIDE 
DISPUTE OVER COMPENSABILITY OF A CLAIM, THE PARTIES MAY, WITH THE 
APPROVAL OF A HEARING OFFICER, THE BOARD OR THE COURT, BY AGREEMENT 
MAKE SUCH DISPOSITION OF THE CLAIM AS IS CONSIDERED REASONABLE.''
IN THIS CASE THERE IS NO DISPUTE OVER COMPENSABILITY. THE ONLY 
DISPUTE IS OVER THE EXTENT OF DISABILITY.

The board therefore finds the joint petition for settlement

TO BE NOT WELL TAKEN SINCE A RELEASE OF THE EMPLOYER FROM ALL 
FURTHER CLAIMS OR BENEFITS UNDER THE WORKMEN'S COMPENSATION LAW 
VIOLATES THE PROVISIONS OF ORS 6 56.236 .

ORDER
The joint petition for settlement is hereby denied.
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WCB CASE NO. 73-855 JANUARY 4, 1974

THOMAS D. TAYLOR, claimant
FRANKLIN, BENNETT, OFELT, OES BR1SAY AND 
JOLLES, claimant's ATTYS.

DEPARTMENT OF JUSTICE,. DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan,

Claimant was awarded temporary total disability and temporary

PARTIAL DISABILITY ONLY BY THE DETERMINATION ORDER WHICH WAS 
AFFIRMED BY THE HEARING OFFICER'S ORDER. CLAIMANT REQUESTS BOARD 
REVIEW REQUESTING AN AWARD OF PERMANENT PARTIAL DISABILITY.

A REVIEW OF ALL OF THE MEDICAL EVIDENCE IN THE RECORD PERSUADES 
THE BOARD THAT NO PERMANENT IMPAIRMENT HAS BEEN PROVED. THE 
TESTIMONY AND EVIDENCE COMPARING THE EARNINGS OF THE CLAIMANT 
BEFORE THE ACCIDENT AND AFTER THE ACCIDENT MAY SHOW A LOSS OF 
EARNINGS BUT DO NOT PROVE A LOSS OF EARNING CAPACITY.

The board concurs with the finding of the hearing officer that
NO CAUSAL RELATIONSHIP BETWEEN CLAIMANT'S REDUCED EARNINGS AND 
HIS INDUSTRIAL INJURY HAS BEEN PROVED.

ORDER

The order of the hearing officer dated June zz , 1973 is
AFFIRMED.

WCB CASE NO. 73-371 JANUARY 4, 1974

ANTHONY C. CRISTOFARO, claimant
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The state accident insurance fund requests reversal of the
HEARING OFFICER' S FINDING AND ORDER THAT CLAIMANT1 S MYOCARDIAL 
INFARCTION WAS RELATED TO CLAIMANT* S WORK EFFORTS.

The BOARD FINDS THE TESTIMONY AND REPORTS OF DR. GRISWOLD 
AND DR. HICKMAN PERSUASIVE AND THEREFORE AFFIRMS THE FINDINGS AND 
THE ORDER OF THE HEARING OFFICER.

ORDER

The order of the hearing officer dated july
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Claimant* s counsel is awarded a reasonable attorney’s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW,

WCB CASE NO, 73-961 JANUARY 7, 1974

ARTHUR CAUSEY, claimant
MYRICK, COULTER, SEAGRAVES AND NEALY, 
CLAIMANT* S ATTYS,
KEITH SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

Employer requests a decrease in the permanent partial dis
ability AWARD OF 6 0 PERCENT (192 DEGREES) UNSCHEDULED PERMANENT 
PARTIAL DISABILITY ORDERED BY THE HEARING OFFICER.

The claimant, a 50 year old sawmill worker, slipped and

FELL INJURING HIS LEFT HIP AND LOW BACK IN JULY, 1971. HE RETURNED 
TO WORK IN SEPTEMBER, 1971 AND WORKED FOR FIVE OR SIX MONTHS. HE 
HAS RECEIVED CONSERVATIVE TREATMENT ONLY FOR HIS BACK AND NECK 
COM PLAI NTS.

The back evaluation clinic rates his disability as ’ ’ mildly
MODERATE** AND STATES THERE APPEARS TO BE NO REASON WHY THIS 
PATIENT COULD NOT WORK BUT THAT HE SHOULD PROBABLY NOT RETURN TO 
HIS FORMER OCCUPATION. VOCATIONAL REHABILITATION REPORTS THE 
IMPRESSION THAT THIS MAN DOES NOT WANT TO GO BACK TO WORK. HIS 
PREACCIDENT GAINFUL EMPLOYMENT RECORD REFLECTS MINIMAL WAGES 
EARNED. THE WORKMEN'S COMPENSATION MONTHLY BENEFITS AND HIS 
INSURANCE COVERAGES WHICH PAY HIS MONTHLY PAYMENTS ON HIS VEHICLE 
AND MOBILE HOME MAY INFLUENCE HIS LACK OF MOTIVATION TO WORK.

The MEDICAL REPORTS SHOWING MODERATE PHYSICAL DISABILITY 
COINCIDE WITH THE CLAIMANT'S REGULAR BOWLING TWICE A WEEK WITH 
AN AVERAGE IN THE 170*S„

THE CLAIMANT SHOULD BE ENCOURAGED TO OBTAIN ASSISTANCE FROM 
THE DISABILITY PREVENTION DIVISION AND VOCATIONAL REHABILITATION.
THIS CAN ONLY REALLY BE EFFECTIVE IF HIS MOTIVATION TO RETURN TO 
WORK IS SUBSTANTIALLY IMPROVED.

The BOARD, ON DE NOVO REVIEW, FINDS THE PERMANENT DISABILITY 
TO BE EQUAL TO A TOTAL OF 3 0 PERCENT OR 96 DEGREES OF THE MAXIMUM 
OF 3 2 0 DEGREES.

ORDER
The order of the hearing officer dated july is, 1973 which

AWARDED AN ADDITIONAL 160 DEGREES RESULTING IN A TOTAL OF 192 DEGREES 
FOR UNSCHEDULED PERMANENT PARTIAL DISABILITY IS MODIFIED BY REDUCING 
THE PERMANENT PARTIAL DISABILITY AWARD TO A TOTAL OF 3 0 PERCENT 
OR A TOTAL OF 9 6 DEGREES.

In ALL OTHER RESPECTS THE ORDER OF THE HEARING OFFICER IS AFFIRMED.
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WCB CASE NO. 71-1263 JANUARY 7, 1974

TED O. DICKERSON, CLAIMANT
MCCARTY AND SWINDELLS, CLAIMANT1 S ATTYS. 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests an increase in permanent partial disability, 
further medical care and treatment, further time loss compensation
AND PAYMENT OF PAST MEDICAL BILLS.

The claimant, ass year old sanitation supervisor, received a
LOW BACK INJURY JULY, 1 966 FOR WHICH HE HAS HAD TWO SURGERIES. HE 
HAS OBTAINED HIS GED CERTIFICATE AND, THROUGH VOCATIONAL REHABILITATION, 
HAS COMPLETED NEARLY TWO YEARS AT MOUNT HOOD COMMUNITY COLLEGE 
IN RADIO TECHNOLOGY.

The record indicates the claimant may be poorly motivated and
PRONE TO EXAGGERATE. THE RECORD ALSO PERSUADES THE BOARD THAT 
THERE IS SOME REAL DISABILITY WHICH THE HEARING OFFICER HAS QUITE 
ADEQUATELY COMPENSATED.

ORDER

The order of the hearing officer dated july 6, 1 973 IS AFFIRMED.

WCB CASE NO. 72-3232 JANUARY 8, 1974

CLIFFORD MATHENY, CLAIMANT

LUVAAS, COBB, RICHARDS AND FRASER, 
CLAIMANT*S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

The state accident insurance fund issued a partial denial
REFUSING TO PAY FOR TREATMENT AFFORDED BY DR, DALROS SUBSEQUENT 
TO SEPTEMBER 2 0, 1 972 . THE HEARING OFFICER AFFIRMED THIS DENIAL
AND CLAIMANT REQUESTS REVERSAL OF THE HEARING OFFICER REQUESTING 
PAYMENT OF THE MEDICAL EXPENSE INCURRED IN THE TREATMENT RENDERED 
BY DR. DALROS.

The claimant, a 52 year old equipment operator, suffered a
COMPENSABLE INJURY SEPTEMBER 7, 1971 TO HIS NECK, RIGHT SHOULDER,
ARM AND BACK. CLAIMANT WAS EXAMINED AND TREATED BY DOCTORS AND 
SPECIALISTS AND CONTINUED WORK AS AN EQUIPMENT OPERATOR THROUGH 
MAY OF 1 9 72 . DR. SERBU, A NEUROLOGIST, EXAMINED CLAIMANT IN
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SEPTEMBER, 1 972 AND FOUND NO PERMANENT PARTIAL. DISABILITY AND 
RECOMMENDED NO SPECIFIC FURTHER MEDICAL THERAPY AND FURTHER 
THAT THE CLAIMANT SHOULD IMMEDIATELY GO BACK TO WORK.

Subsequent to the examination by neurologist, dr. serbu,
CLAIMANT CONSULTED CHIROPRACTOR DALROS WHO REPORTED THAT THE 
CLAIMANT WILL BE SUSCEPTIBLE TO REOCCURRENCES OF HIS COMPLAINTS 
BECAUSE OF ARTHRITIC CHANGES IN HIS CERVICAL REGION. DR. DALROS1 
REPORT REFLECTS NUMEROUS PAST INJURIES AND SUBSEQUENT INJURIES 
BUT DOES NOT CONNECT THE CLAIMANT’S CONDITION OR THE TREATMENT 
WITH THE INDUSTRIAL INJURY HEREIN INVOLVED.

The board concurs with the finding of the hearing officer that

ANY TREATMENT CLAIMANT MAY HAVE OBTAINED FROM DR. DALROS WAS 
RELATED TO THE UNDERLYING NECK PROBLEM AND NOT TO THE INDUSTRIAL 
INJURY.

ORDER
The order of the hearing officer dated June 8, 1973 is affirmed.

WCB CASE NO, 72-2545 JANUARY 8, 1974

DESSIE BAILEY. CLAI MANT
MCMENAMIN, JONES, JOSEPH AND LANG, 
CLAIMANT* S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.

On DECEMBER 1 9 , 1 9 73 THE BOARD ENTERED AN ORDER AMENDING

AND SUPPLEMENTING ITS ORDER FILING THE FINDINGS OF THE MEDICAL 
BOARD OF REVIEW IN THE ABOVE ENTITLED CASE.

The amended paragraph inserted in lieu of the original read - 

’’In aid of the record, the board notes that the

MEDICAL BOARD OF REVIEW HAS, IN EFFECT, SET ASIDE THE 
INCREASE IN SCHEDULED DISABILITY ALLOWED BY THE HEARING
officer and granted an unscheduled disability award of
2 5 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 
DISABILITY RESULTING FROM CLAIMANT'S OCCUPATIONAL 
DISEASE CLAIM.’’

Claimant’s attorney has pointed out that a part of that

PARAGRAPH, DEALING WITH THE SCHEDULED DISABILITY ISSUE, CONTINUES 
TO BE INCORRECT, THEREFORE THAT PARAGRAPH SHOULD BE DELETED 
AND THE FOLLOWING PARAGRAPH SHOULD BE INSERTED IN LIEU THEREOF ~

’ ' In aid of the record, the board notes that the
MEDICAL BOARD OF REVIEW HAS SET ASIDE THE HEARING 
officer’s ALLOWANCE OF 3 0 DEGREES OF- A MAXIMUM OF 
I 5 0 DEGREES FOR EACH FOREARM FOR A TOTAL OF 6 0 DEGREES 
FOR SCHEDULED DISABILITY. IN LIEU THEREOF THE MEDICAL 
BOARD OF REVIEW GRANTED CLAIMANT 15 DEGREES OF A 
MAXIMUM OF 150 DEGREES FOR PARTIAL LOSS OF EACH HAND 
FOR A TOTAL OF 3 0 DEGREES FOR SCHEDULED DISABILITY
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TOGETHER WITH AN AWARD OF 2 5 PERCENT OF THE MAXIMUM ALLOWABLE 
FOR UNSCHEDULED DISABILITY RESULTING FROM CLAIMANT’S OCCUPATIONAL 
DISEASE. ’ *

The order of December 19, 1973 should remain the same in 
all other respects.

It is so ordered.

WCB CASE NO. 73-483 JANUARY 8, 1974

DANIEL E. ALLEE, claimant
JACK, GOODWIN AND URBIGKEIT, CLAIMANT'S ATTYS. 
MERLIN MILLER, DEFENSE ATTY.

The above—entitled matter was heretofore the subject of

A HEARING INVOLVING THE EXTENT OF DISABILITY RESULTING FROM AN 
ACCEPTED OCCUPATIONAL DISEASE CLAIM FOR CONTACT DERMATITIS 
CONTRACTED IN THE COURSE OF EMPLOYMENT FOR SAFEWAY STORES, INC.
IN PORTLAND, OREGON.

On MAY 3 0 ,, 1 9 73 AN ORDER OF THE HEARING OFFICER AWARDED 
CERTAIN COMPENSATION FOR PERMANENT PARTIAL DISABILITY.

The order of the hearing officer was rejected by the employer,
THEREBY CONSTITUTING AN APPEAL TO A MEDICAL BOARD OF REVIEW.

A MEDICAL BOARD OF REVIEW CONSISTING OF DRS. JOYLE O. DAHL,
LEON F. RAY AND THOMAS S. SAUNDERS WAS APPOINTED ON OCTOBER 2 , 1 9 73 .
THE MEDICAL BOARD OF REVIEW HAS NO PRESENTED ITS FINDINGS ALONG 
WITH CERTAIN FURTHER RESPONSES RENDERED IN RESPONSE TO ADDITIONAL 
CLARIFYING QUESTIONS PRESENTED AT THE REQUEST OF THE PARTIES. THE 
FINDINGS AND CLARIFYING LETTERS ARE HEREBY ATTACHED AS EXHIBITS 
A, B, C AND D. THE BOARD NOTES DR. RAY FAILED TO RESPOND TO THE
board's letter of november 21, 1973 but did respond to the

BOARD* S LETTER OF NOVEMBER 2 6 , 1 973.

In aid of the record, the board notes that the medical board
OF REVIEW HAS, IN EFFECT, AFFIRMED THE OPINION AND ORDER OF THE 
HEARING OFFICER DATED MAY 3 0 , 1 9 73 .

Pursuant to ors 6 5 6.8 1 4 the findings of the medical board of 
REVIEW, TOGETHER with the supplemental letters, are filed as

FINAL AS OF THE DATE OF THIS ORDER.
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WCB CASE NO„ 73-1541 JANUARY 8, 1974

URSULA PHILLIPS, CLAIMANT
WARDE H, ERWIN, CLAIMANT’S ATTY, 
MERLIN MILLER, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review claiming that her industrial 
injury is not medically stationary or, in the alternative if the 
CLAIMANT IS MEDICALLY STATIONARY, THAT SHE IS PERMANENTLY TOTALLY 
DISABLED,

Claimant, a si year old cannery worker, received burns to
FINGERS ON HER RIGHT HAND WHILE HANDLING HOT BEANS JULY 31 , 1970,
THE BURNS HEALED AND SHE WENT BACK TO WORK IN ABOUT A WEEK AND 
THE CLAIM WAS CLOSED BY THE FIRST DETERMINATION ORDER AWARDING 
3 DEGREES FOR PARTIAL LOSS OF THE RIGHT MIDDLE FINGER AND 2 DEGREES 
FOR PARTIAL LOSS OF THE RIGHT RING FINGER,

About a year later claimant consulted a doctor complaining
OF PROBLEMS WITH HER RIGHT HAND. THE DOCTOR DIAGNOSED THE PROBLEM 
AS A CARPAL TUNNEL SYNDROME AND INDICATED THAT IT WAS NOT NECESSARILY 
CAUSED BY THE BURN BUT THAT IT WAS INDUSTRIALLY RELATED, SINCE 
THIS NEW CONDITION INVOLVED BASICALLY THE SAME AREA, THE CLAIMANT 
AND THE EMPLOYER HANDLED THE TWO CONDITIONS UNDER THE ONE CLAIM 
FILE ORIGINALLY FI LED FOR THE BURN ON THE FINGERS OF JULY 3 1 , 1 9 7 0.

After surgery for the carpal tunnel syndrome and further
TREATMENT THE CLAIM WAS AGAIN CLOSED BY DETERMINATION ORDER 
AWARDING 10 PERCENT LOSS OF THE RIGHT FOREARM EQUAL TO 15 DEGREES,
IN LIEU OF AND NOT IN ADDITION TO THE FIRST DETERMINATION ORDER WHICH 
WAS FOR THE BURNS TO THE FINGERS.

Counsel for the claimant and the employer have submitted
COMPREHENSIVE BRIEFS AND THE BOARD FINDS THAT ORAL ARGUMENT BY 
COUNSEL ON THIS BOARD REVIEW WOULD BE MERELY CUMULATIVE.

After careful review of the transcript of the hearing and of
THE BRIEFS, THE BOARD FINDS THERE WAS NO STIPULATION THAT CLAIMANT’S 
PRESENT COMPLAINTS ARE MEDICALLY RELATED TO THE INDUSTRIAL INJURIES. 
WHETHER OR NOT CLAIMANT’S PRESENT COMPLAINTS ARE RELATED TO THE 
INDUSTRIAL INJURY IS, IN FACT, THE MATTER AT ISSUE BOTH AT THE 
HEARING AND ON BOARD REVIEW,

The claimant had substantial psychological problems before
THE INDUSTRIAL INJURY. THE CLAIMANT HAS SUBSTANTIAL PSYCHOLOGICAL 
PROBLEMS NOW. THERE IS SOME MEDICAL EVIDENCE THAT THE CLAIMANT 
MAY HAVE A THORACIC OUTLET COMPRESSION. THE BOARD FINDS THERE IS 
NO PERSUASIVE EVIDENCE EITHER IN THE MEDICAL REPORTS OR THE RECORD 
THAT THESE CONDITIONS ARE CAUSALLY CONNECTED TO THE INDUSTRIAL 
INJURY.

The board concurs with the findings and order of the hearing
OFFICER.
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ORDER
The order of the hearing officer dated September io, i 973 

IS AFFIRMED.

WCB CASE NO. 73-1426 JANUARY 8f 1974

HAROLD B. BENGE, claimant
PETERSON. CHAIVOE AND PETERSON,
claimant’s ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant had a heart attack February 26, 1973. the state 
accident insurance fund denied the claim, the hearing officer
AFFIRMED THE DENIAL AND NOW THE CLAIMANT REQUESTS REVERSAL OF 
THE HEARING OFFICER’S ORDER.

Claimant, a long haul truck driver, hauled a load of lumber

TO COLORADO AND A LOAD OF CORN HAD JUST BEEN LOADED ON HIS TRUCK. 
WHILE LIFTING A TARP OVER HIS HEAD ONTO THE TRUCK PREPARING TO 
COVER THE LOAD, CLAIMANT HAD CHEST PAINS. AFTER RESTING ABOUT AN 
HOUR HE WAS ABLE TO COMPLETE COVERING THE LOAD WITH THE TARP. 
CLAIMANT DID NOT FEEL GOOD FOR THE NEXT FEW HOURS BUT AFTER A 
SHORT REST AND SLEEP FELT SOMEWHAT BETTER. HOWEVER, APPROXIMATELY 
1 2 HOURS LATER CLAIMANT WAS TAKEN TO THE HOSPITAL BY AMBULANCE 
APPARENTLY UNCONSCIOUS FROM THE EFFECTS OF A MYOCARDIAL INFARCTION.

There are some contradictions and discrepancies in the 
driver’s LOG BOOK AND IN THE HISTORY AS REPORTED BY THE DOCTORS 
IN THE INITIAL MEDICAL REPORTS AS OPPOSED TO THE SUBSEQUENT MEDICAL 
REPORTS. THE BOARD DOES NOT CONSIDER THESE APPARENT DISCREPANCIES 
AND CONTRADICTIONS TO BE SUCH AS WOULD IMPEACH THE CLAIMANT OR 
REFLECT UNFAVORABLY ON HIS CREDIBILITY.

On de novo review, the board is persuaded that the myocardial

INFARCTION AROSE OUT OF AND IN THE SCOPE AND COURSE OF EMPLOYMENT.

ORDER
The order of the hearing officer dated September 28, 1973

IS REVERSED AND THE CLAIM IS REMANDED TO THE STATE ACCIDENT 
INSURANCE FUND FOR PAYMENT OF WORKMEN’S COMPENSATION BENEFITS 
AS PROVIDED BY LAW.

It IS FURTHER ORDERED THAT THE STATE ACCIDENT INSURANCE FUND 
PAY claimant’s ATTORNEYS THE SUM OF ONE THOUSAND DOLLARS FOR 
THEIR SERVICES AT THE HEARING AND ON REVIEW REGARDING THE COMPENSA
BILITY OF claimant’s CLAIM.
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WCB CASE NO. 73-1147 JANUARY 9, 1974

HAROLD STONER, claimant
ANDERSON, FULTON, LAVIS AND VAN THIEL,
claimant's ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests an increase in the permanent partial
DISABILITY AWARD AND A REVERSAL OF THE HEARING OFFICER'S ORDER 
WHICH AFFIRMED THE PARTIAL DENIAL INVOLVING CLAIMANT'S LOWER 
ABDOMINAL DISTRESS,

Claimant, a 4 1 year old dump truck driver, received injury
TO HIS NECK AND UPPER BACK AND LEFT WRIST WHEN A BOULDER WAS 
DROPPED ON THE CAB OF HIS TRUCK CAUSING CLAIMANT'S HEAD TO STRIKE 
THE TOP OF THE CAB AND HIS LEFT HAND TO BE CAUGHT BETWEEN HIS 
THIGH AND THE STEERING WHEEL, SOME FIVE OR SIX MONTHS THEREAFTER 
CLAIMANT WAS TREATED FOR LOWER ABDOMINAL PAIN AND URINARY TRACT 
DISTRESS,

Review of the medical reports regarding the lower abdominal
PAIN AND URINARY TRACT DISTRESS PERSUADES THE BOARD THAT THERE IS 
INSUFFICIENT EXPERT MEDICAL TESTIMONY TO SHOW A CAUSAL RELATIONSHIP 
FOR THIS CONDITION TO THE INDUSTRIAL INJURY,

On de novo review, the board finds that the award of
PERMANENT PARTIAL DISABILITY MADE BY THE HEARING OFFICER ADEQUATELY 
COMPENSATES THE CLAIMANT.

ORDER

The order of the HEARING OFFICER DATED JULY 3 0 , 1 973 IS 
AFFIRMED,

WCB CASE NO, 73-1324 JANUARY 9, 1974

WALTER REID, CLAIMANT
DARRELL CORNELIUS, CLAIMANT* S ATTY, 
MARMADUKE, ASC HE NB R E N NE R , MERTEN AND 
SALTVEIT, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests reversal of the hearing officer* s order
HOLDING THAT CLAIMANT IS NOT ENTITLED TO RECEIVE BOTH PERMANENT 
PARTIAL DISABILITY PAYMENTS AND TEMPORARY TOTAL DISABILITY PAYMENTS 
AT THE SAME TIME UNDER THE FACTS OF THIS CASE,
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The matter was submitted to the hearing officer on stipulated

FACTS. THE OPINION AND ORDER OF THE HEARING OFFICER CLEARLY STATE 
THE FACTS AND THE FINDINGS.

The board adopts the opinion and order of the hearing officer 
AS ITS own.

ORDER
The order of the hearing officer dated September 21 

is affirmed.
1973

WCB CASE NO. 73-1155 JANUARY 9, 1974

GERALDINE M. LUFF( FOX) , claimant

BUSS, LEICHNER, LINDSTEDT AND BARKER,
claimant’s attys.
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer’s order 
WHICH found claimant had failed to sustain the burden of proving
A DISABILITY IN EXCESS OF THAT PREVIOUSLY AWARDED TO HER. CLAIMANT 
CONTENDS SHE IS ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY. 
BY PREVIOUS AWARDS, SHE HAD RECEIVED 133 DEGREES UNSCHEDULED LOW 
BACK DISABILITY AND 46 DEGREES FOR THE LEFT LEG.

Claimant, now age 45, sustained a compensable low back

INJURY ON APRIL 1 4 , 1 9 6 7 , WHILE EMPLOYED AS A POWER SEWING MACHINE
OPERATOR. HER LAST EMPLOYMENT OF FIVE DAYS OCCURRED IN AUGUST,
1 9 7 2 .

Dr. ROBERT G. MCKILLOP’s REPORT OF JANUARY 1 6 , 1 973 INDICATES
THE DIAGNOSIS OF CLAIMANT’S CONDITION TO BE CHRONIC LUMBOSACRAL 
STRAIN SYNDROME FOLLOWING LAMINECTOMY AND FUSION SUPERIMPOSED 
UPON DEGENERATIVE DISC DISEASE AND CHRONIC NEURITIS INVOLVING THE 
LEFT S—1 NERVE ROOT. HE DOUBTED CLAIMANT COULD RETURN TO A SEWING 
JOB BECAUSE OF HER POOR TOLERANCE FOR SITTING.

On review of the medical reports and the entire record, the
BOARD IS NOT PERSUADED THAT A PRIMA FACIE CASE OF ODD —LOT STATUS 
HAS BEEN SHOWN. ALTHOUGH THE BOARD DOES NOT CONCUR WITH THE 
RATIONALE OF THE HEARING OFFICER AS TO MOTIVATION OF THE CLAIMANT, 
THE BOARD DOES FIND THAT THE LACK OF MOTIVATION OF CLAIMANT PREVENTS 
THE ODD-LOT STATUS FOR THE CLAIMANT.

The BOARD, ON REVIEW, FINDS CLAIMANT’S DISABILITY TO BE 
SUBSTANTIAL AND BY THIS ORDER, GRANTS HER A PERMANENT PARTIAL 
DISABILITY AWARD TOTALING 2 00 DEGREES UNSCHEDULED LOW BACK DIS
ABILITY, BEING AN INCREASE OF 77 DEGREES. THE AWARD OF 46 DEGREES 
FOR LOSS OF THE LEFT LEG IS ADEQUATE.
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Although the first attempt at retraining was not successful,
THE BOARD IS DESIROUS THAT THE DISABILITY PREVENTION DIVISION AGAIN 
CONTACT CLAIMANT AND POSSIBLY WORK OUT AN ALTERNATIVE PLAN OF 
RETRAINING GEARED TO CLAIMANT'S PRESENT CAPABILITY,

ORDER
Claimant is hereby awarded an increase of 7 7 degrees permanent

PARTIAL DISABILITY FOR UNSCHEDULED LOW BACK DISABILITY,

Counsel for claimant may receover as a reasonable attorney's

FEE, 2 5 PERCENT OF THE INCREASED COMPENSATION AWARDED HEREBY, 
PAYABLE FROM SAID AWARD, TO A MAXIMUM OF ONE THOUSAND FIVE HUNDRED 
DOLLARS,

WCB CASE NO, 72-2042 JANUARY 14, 1974

MIKE SEARS, claimant
FRED ALLEN, CLAIMANT'S ATTYi 
PHILIP MONGRAIN, DEFENSE ATTY,

Claimant sustained an industrial injury June i, 1972, claimant

REQUESTED A HEARING BY HIS LETTER OF JULY 2 1 , 1 972 , VARIOUS PRE
CONFERENCE HEARINGS WERE SET AND THEN SET OVER AND ORDERS TO SHOW 
CAUSE WHY THE REQUEST FOR HEARING SHOULD NOT BE DISMISSED WERE 
ISSUED AND VACATED, A HEARING WAS SCHEDULED ON OCTOBER 23 , 1 973
AT WHICH COUNSEL FOR THE CLAIMANT AND THE EMPLOYER APPEARED, BUT 
THE CLAIMANT DID NOT APPEAR, ADDITIONAL SHOW CAUSE ORDERS, ORDER 
OF DISMISSAL AND ORDER ON RECONSIDERATION WERE ISSUED, THE ORDER 
ON RECONSIDERATION WAS ISSUED DECEMBER 6 , 1 973 AND AN APPEAL TO 
THE BOARD WAS RECEIVED DECEMBER 27 , 1 973 , THE LETTER REQUESTING 
THE APPEAL FROM THE CLAIMANT ALLEGES HE WAS IN THE UNITED STATES 
COAST GUARD AT ALAMEDA, CALIFORNIA AT THE TIME OF HIS HEARING,

The board believes the matter should be remanded to the

REFEREE FOR FURTHER DEVELOPMENT OF THE RECORD AS TO WHETHER OR 
NOT THE CLAIMANT CAN SHOW CAUSE WHY THE REQUEST FOR HEARING SHOULD 
NOT BE DISMISSED,

ORDER
Pursuant to ors 6 56,2 9 5 this matter is hereby remanded to

THE REFEREE. FOR FURTHER EVIDENCE AND RECONSIDERATION BY THE REFEREE 
ON THE ISSUE OF WHETHER THE CLAIMANT CAN SHOW CAUSE WHY THE REQUEST 
FOR HEARING SHOULD NOT BE DISMISSED,
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1974WCB CASE NO. 73—1 JANUARY 14,

WALTER STUART, claimant
MURLEY M. LARIMER, CLAIMANT'S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests reversal of the
HEARING OFFICER1 S ORDER WHICH ALLOWED CLAIMANT* S AGGRAVATION 
CLAIM AND ORDERED THE STATE ACCIDENT INSURANCE FUND TO ACCEPT 
claimant's AGGRAVATION CLAIM.

OrS 656.27 1 PROVIDES ... * * THE CLAIM FOR AGGRAVATION MUST
BE SUPPORTED BY A WRITTEN OPINION FROM A PHYSICIAN THAT THERE ARE 
REASONABLE GROUNDS FOR THE CLAIM . . . ** THE MEDICAL REPORTS
UPON WHICH THE CLAIMANT RELIES FALL FAR SHORT OF THIS REQUIREMENT.

Dr. EDWARDS* LETTER OF MAY 1 0 , 1 973 STATES IT WOULD NOT BE 
FEASIBLE FOR HIM TO MAKE AN ACCURATE APPRAISAL OF A POSSIBLE 
CORRELATION OF ETIOLOGY OR AGGRAVATION OF PREEXISTING ARTHRITIS 
AT THE RIGHT HIP.

Dr. WILSON* S REPORT OF JULY 2 4 , 1 972 MERELY COMPARES THE 
X —RAYS TAKEN IN 1 969 WITH THE X-RAYS TAKEN IN 1 972 AND CONCLUDES 
THERE IS RATHER SEVERE OSTEOARTHRITIS OF THE RIGHT HIP AND LOWER 
SPINE AND POINTS OUT THE PROGRESS FROM NORMAL HIPS IN NOVEMBER,
1 96 9 TO SEVERE OSTEOARTHRITIS IN JULY OF 1 972 . NEITHER OF THESE 
REPORTS CAN BE CONSTRUED AS A WRITTEN OPINION FROM A PHYSICIAN 
THAT THERE ARE REASONABLE GROUNDS FOR THE AGGRAVATION CLAIM.

Dr. GEORGE HARWOOD COMPARED THE X—RAYS IN NOVEMBER OF 196 9 
TO THE X-RAYS OF JULY, 1 97 2 AND CONCLUDED THAT WITH THE TIME LAPSE 
OF TWO YEARS AND TEN MONTHS WITHOUT ANY PROGRESSIVE CHANGE IN THE 
BONES OF THE HIP REVEALS THAT THERE IS NO RELATIONSHIP BETWEEN THE 
CURRENT CONDITION OF OSTEOARTHRITIS IN THE RIGHT HIP AND THE INJURY 
OF JANUARY, 1967.

THE BOARD FINDS THERE IS NO REAL MEDICAL EVIDENCE OR OPINION 
TO SUPPORT THE CLAIM FOR AGGRAVATION EITHER AS A MATTER OF LAW OR 
AS A MATTER OF FACT.

ORDER
The order of the hearing officer dated September 7, 1973

IS REVERSED.
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WCB CASE NO. 72-3194 JANUARY 14; 1974

KENAN C. SMITH, JR., CLAIMANT

HOLMES, JAMES AND CLINK1NBEARD, 
claimant's ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

Claimant requests reversal of the hearing officer’s order 
holding that the request for hearing was not TIMELY FILED.

Claimant aggravated a preexisting heel condition when he
JUMPED FROM A HYSTER. A FELLOW EMPLOYEE NOTICED CLAIMANT’S 
PROBLEMS IMMEDIATELY THEREAFTER. CLAIMANT CONTINUED TO WORK 
FOR A COUPLE OF DAYS BUT THE PAIN IN HIS RIGHT HEEL PROGRESSED.

Claimant visited a podiatrist thinking him a competent foot
SPECIALIST. AS A RESULT OF THE PODIATRIST’S LIMITED EXPERTISE HE 
FAILED TO PROPERLY DIAGNOSE, TREAT OR REPORT ON CLAIMANT’ S CONDITION. 
AS A RESULT THE STATE ACCIDENT INSURANCE FUND WAS MISLED INTO 
DENYING HIS CLAIM FOR A VARIETY OF REASONS INCLUDING, AMONG OTHERS, 
THAT HE HAD NOT SUFFERED AN ’’OCCUPATIONAL DISEASE’’. THE 
PODIATRIST THEN INDICATED HE WOULD DISCUSS THE MATTER FURTHER 
WITH THE STATE ACCIDENT INSURANCE FUND AND CLAIMANT LEFT IT IN HIS 
HANDS.

On AUGUST 2 3 , 1 97 2 CLAIMANT ENTERED THE VETERAN1 S ADMINISTRA

TION HOSPITAL IN PORTLAND FOR TREATMENT OF SERVICE CONNECTED 
FOOT PROBLEMS. WHILE THERE, NO ACCURATE DIAGNOSIS OF HIS JOB 
CONNECTED PROBLEM WAS MADE AND HE WAS DISCHARGED ON SEPTEMBER 
22, 1972 ESSENTIALLY UNTREATED AND UNCHANGED,

He was urged by his family to seek further medical care

AND LEGAL ADVICE BUT HE WAS RELUCTANT TO DO SO BECAUSE HE WAS 
SHORT OF MONEY, NOT HAVING WORKED SINCE MAY, 1 972 . FINALLY,
BECAUSE OF INCREASING PROBLEMS HE SOUGHT FURTHER MEDICAL TREATMENT 
AND LEGAL ADVICE. A REQUEST FOR HEARING WAS FILED IMMEDIATELY.
ON NOVEMBER 2 8 , 1 972 CLAIMANT WAS EXAMINED BY DR. JOHN S. CORSON,
AN ORTHOPEDIC SURGEON, WHO DEFINITELY CONCLUDED THAT HIS ON-THE- 
JOB ACCIDENT CAUSED THE DEVELOPMENT OF SYMPTOMATIC PLANTAR 
FACITIS.

Because of the numerous items of confusion starting with
AN INCORRECT DIAGNOSIS BY A ’ ’ FOOT SPECIALIST’’ ON WHICH THE 
CLAIMANT RELIED, THE DENIAL BY THE-STATE ACCIDENT INSURANCE FUND 
OF AN OCCUPATIONAL DISEASE, THE HOSPITALIZATION OF THE CLAIMANT 
IN THE veteran’s ADMINISTRATION HOSPITAL DURING THIS PERIOD OF 
TIME, AND OTHER FACTORS, THE BOARD IS PERSUADED THAT THE CLAIMANT 
HAS SHOWN GOOD CAUSE FOR FAILURE TO FILE THE REQUEST FOR HEARING 
BY THE SIXTIETH DAY AFTER NOTIFICATION OF DENIAL.

ORDER
THE ORDER OF 

REVERSED AS TO THE 
HEARING.

THE HEARING OFFICER DATED AUGUST 1 7 , 1 9 73 IS
ISSUE OF FAILURE TO FILE TIMELY REQUEST FOR
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The hearing officer's order as to compensability is affirmed

AND THE CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE FUND TO 
PROVIDE BENEFITS TO CLAIMANT AS PROVIDED BY THE WORKMEN'S COMPEN

SATION LAW.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF SEVEN HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH THE 
HEARING AND BOARD REVIEW. '

WCB CASE NO. 72-1363 J ANUARY 14, 1 974

ALBERT A. HANSON. CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan,

The state accident insurance fund requests reversal of the
HEARING OFFICER'S ORDER WHICH HELD CLAIMANT'S HEART AND ULCER 
CONDITIONS COMPENSABLE.

Claimant's unrebutted testimony was that as a foreman his

RESPONSIBILITIES HAD BEEN SUBSTANTIALLY INCREASED AND THE NUMBER 
OF MEN ASSIGNED TO HIS CREWS SUBSTANTIALLY DECREASED OVER THE 
PAST SEVERAL YEARS. UNUSUAL STRESS AND PRESSURE UPON THE CLAIMANT 
CONTINUED TO INCREASE OVER THE PAST THREE OR FOUR YEARS BECAUSE A 
NEW SUPERVISOR OF CLAIMANT TOOK OVER. FROM THAT TIME ON CLAIMANT 
WAS CONCERNED REGARDING HIS JOB SECURITY BECAUSE OF UNUSUAL PRESSURE 
ON THE CLAIMANT. CLAIMANT SUFFERED A HEART EPISODE OCTOBER 19,
1971. AFTER RECOVERY FROM THE HEART EPISODE CLAIMANT ATTEMPTED 
TO RETURN TO WORK AT WHICH TIME THE SUPERVISOR TOLD HIM IT WOULD 
BE TOUGHER ON HIM THAN WHEN HE LEFT, THAT CLAIMANT COULD NOT 
SPEAK TO ANYONE IN THE SHOP AND PLACED CLAIMANT ON A JOB IN AN 
EXTREMELY NOISY ENVIRONMENT. SHORTLY THEREAFTER CLAIMANT WAS 
ADMITTED TO THE HOSPITAL WITH A BLEEDING ULCER.

Claimant's testimony was unrebutted, the immediate super
visor OF CLAIMANT WAS AT THE HEARING BUT WAS NOT CALLED AS A 
WITNESS.

A MEDICAL OPINION STATES THAT THE OVERALL STRESS SITUATION 
CONTRIBUTES BOTH TO THE STOMACH PROBLEM AND THE HEART PROBLEM.

The actions of claimant's supervisor when claimant attempted

TO RETURN TO EMPLOYMENT AFTER THE HEART CONDITION APPEARS TO 
CONFIRM THE claimant's TESTIMONY THAT CLAIMANT WAS UNDER AN 
UNUSUAL STRESS AND PRESSURE FOR THE PAST THREE OR FOUR YEARS 
WHICH CONTRIBUTED TO THE STOMACH PROBLEM AND THE HEART PROBLEM.

ORDER IThe order of the hearing off ice r dated septe mbe r i 9 , 1973
IS AFFIRMED.
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Claimant's counsel is awarded a reasonable attorney's fee
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW,

WCB CASE NO. 73-106 JANUARY 14f 1974

PATE VERNON, CLAIMANT

MULDER, MORROW AND MCCREA, 
claimant's ATTYS,

DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

Claimant requests an increase in permanent disability

AWARDED BY THE HEARING OFFICER.

Claimant, a 59 year old county road equipment operator,
INJURED HIS HEAD AND NECK WHEN THE GRADER HE WAS OPERATING 
CAUGHT ON A ROOT AND CLAIMANT WAS THROWN AGAINST THE WINDSHIELD 
WIPER MOTOR, CLAIMANT'S MAIN COMPLAINTS AT THIS TIME ARE 
HEADACHES, THE MEDICAL REPORTS REFLECT MINIMAL TO MILD DISABILITY 
CAUSED BY THIS ACCIDENT, CLAIMANT HAS PREEXISTING ANXIETY TENSION 
AND CERVICAL ARTHRITIS,

Upon de novo review of the entire record and the medical

REPORTS, THE BOARD FINDS THAT THE AWARD MADE BY THE HEARING 
OFFICER ADEQUATELY COMPENSATES THE CLAIMANT FOR THE INDUSTRIAL 
CAUSED INJURIES,

ORDER
The order of the hearing officer dated june 6, 1973 is

AFFIRMED,

WCB CASE NO. 73-105 JANUARY 14, 1974

JACK LEWIS, CLAIMANT
BURNS AND EDWARDS, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a hearing officer's order

WHICH UPHELD THE DENIAL OF HIS CLAIM BY THE STATE ACCIDENT INSURANCE 
FUND. THE ISSUE ON REVIEW IS WHETHER CLAIMANT'S BACK CONDITION 
IS THE RESULT OF AN INDUSTRIAL INJURY.
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Claimant, a 31 year old hod carrier, executed a claim
FORM 8 0 1 ON NOVEM BE R 29 , 1972 GIVING AS THE DAY OF INJURY * ' ABOUT
ONE MONTH AGO1 " , CLAIMANT'S LEFT FOOT WAS INJURED THAT DAY AND 
WAS TREATED AT HOME, CLAIMANT KEPT WORKING BUT NECK AND BACK 
PAIN DEVELOPED,

The state accident insurance fund denied the claim on

DECEMBER 27 , 1 972 ,

It appears from the record that the state accident insurance
FUND DID NOT DENY CLAIMANT HAD RECEIVED AN INJURY TO HIS LEFT ANKLE, 
WHICH, IF IT HAD RESULTED IN TIME LOSS OR REQUIRED MEDICAL TREATMENT, 
WOULD HAVE BEEN COMPENSABLE, THE STATE ACCIDENT INSURANCE FUND 
DID, HOWEVER, DE NY CLAIM ANT* S BACK COMPLAINTS, WHICH DEVELOPED 
MUCH LATER AND FOR WHICH CLAIM WAS NOT MADE UNTIL MORE THAN 3 0 
DAYS FOLLOWING THE INCIDENT TO THE LEFT ANKLE INCIDENT.

The hearing officer found and the board concurs that although
A WRITTEN CLAIM WAS NOT FILED WITHIN 3 0 DAYS, THE EMPLOYER HAD 
KNOWLEDGE OF THE INJURY SO THE CLAIM IS NOT BARRED,

The board also finds insufficient medical verification that 
claimant's back complaints are the result of a compensable injury,
THE ORDER OF THE HEARING OFFICER SUSTAINING THE DENIAL BY THE STATE 
ACCIDENT INSURANCE FUND IS AFFIRMED.

ORDER
The order of the hearing officer dated july 27 , 1973 is

HEREBY AFFIRMED.

WCB CASE NO. 73-2557 JANUARY 14, 1974

DONNA C. JENSEN, claimant
BUSS, LEICHNER, LINDSTEDT, BARKER AND 
BUONO, CLAIMANT'S ATTYS.
DEPARTMENT OF JUSTICE, DEFENSE ATTY.

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE
workmen's compensation board in the above—entitled matter, and
SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN BY DEFENDANT'S 
COUNSEL,

It is therefore ordered that the review now pending before

THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE HEARING OFFICER 
IS FINAL BY OPERATION OF LAW.



WCB CASE NO. 73-1718 1974JANUARY 14,

SAM KANNA, claimant
SAM A. MCKEEN, CLAIMANT’S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests reversal of a 
hearing officer’s order which ordered the state accident insurance 
fund to accept the aggravation claim.

Claimant sustained a back injury in 1 96 9, that claim was
CLOSED AND AFFIRMED BY THE CIRCUIT COURT, CLAIMANT SUBMITTED 
A SHORT MEDICAL REPORT FROM THE ATTENDING ORTHOPEDIST WHO HAD 
PERFORMED SURGERY ON CLAIMANT’S BACK STATING THAT IN HIS MEDICAL 
OPINION THE claimant’s CONDITION HAS BEEN AGGRAVATED AND THAT 
CLAIMANT WILL NEED FURTHER CARE AND TREATMENT,

The board adopts the hearing officer’s opinion and order 
as ITS own.

ORDER
The order of the hearing officer dated September 5, 1973 

is affirmed.

Claimant’s counsel is awarded a reasonable attorney’s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW,

WCB CASE NO. 73-1490 JANUARY 14, 1974

GUSTAVO RIOS, claimant
RAMIREZ AND HOOTS, CLAIMANT’S ATTYS. 
CHARLES PAULSON, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Upon de novo review, the board adopts the opinion and order

OF THE HEARING OFFICER DATED OCTOBER 1 0 , 1 973 AS ITS OWN.

ORDER
The order of the hearing officer dated October i o, 1973

IS AFFIRMED.
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WCB CASE NO. 70-2691 JANUARY 15, 1974

ARNOLD FREY, claimant
LAFKY AND DRAKE, CLAIMANT* S ATTYS,
ROGER R. WARREN, DEFENSE ATTY,

Thi S MATTER INVOLVES A 64 YEAR OLD WORKMAN WHO WAS 
EMPLOYED IN A LUMBER MILL FOR NEARLY 48 YEARS. IN DECEMBER, 1 970 , 
CLAIMANT* S PHYSICIAN ADVISED HIM TO STOP SUCH EMPLOYMENT BECAUSE 
OF HIS HYPERTENSION AND HIGH BLOOD PRESSURE. CLAIMANT FILED A 
CLAIM FOR OCCUPATIONAL DISEASE WHICH WAS REJECTED BY THE EMPLOYER 
AND SUBSEQUENTLY, UPON HEARING, ALLOWED BY THE HEARING OFFICER.
THE MATTER THEN PROCEEDED TO THE CIRCUIT COURT AND COURT OF 
APPEALS ON LEGAL ISSUES INVOLVED, AND EVENTUALLY TO A MEDICAL 
BOARD OF REVIEW TO DETERMINE THE ISSUE OF COMPENSABILITY.

The medical board of review has now made its findings,
ESTABLISHING THAT THE CLAIM IS COMPENSABLE. THOSE FINDINGS, 
ATTACHED HERETO AS EXHIBIT ’ * A* * , ARE FILED AS OF DECEMBER 2 8 , 1 973 .

Pursuant to ors 6 56.8 1 4 , these findings are declared final

AND BINDING.

No NOTICE OF APPEAL IS DEEMED APPLICABLE.

WCB CASE NO. 73-1340 JANUARY 15, 1974

GEORGIA A. BERLINQUETTE, CLAIMANT
FRANKLIN, BENNETT, OFELT, DES BRISAY AND 
JOLLES, CLAIMANT* S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests an increase in permanent partial disability

AWARDED BY THE DETERMINATION ORDER AND AFFIRMED BY THE HEARING OFFICER,1

Claimant, a 22 year old admitting clerk at a hospital,
RECEIVED A BACK SPRAIN WHEN SHE PUSHED HER CHAIR AWAY FROM HER 
DESK. SHE WAS OFF WORK FOR SEVEN MONTHS DURING WHICH SHE WAS 
MARRIED AND HAS RETURNED TO THE SAME JOB FOR THE SAME EMPLOYER.

The WEIGHT OF THE MEDICAL REPORTS REFLECT MINIMAL OR NO
permanent partial disability, claimant has an anxiety reaction
WHICH AN EXAMINING PSYCHIATRIST STATES PREEXISTED HER INDUSTRIAL 
INJURY AND THAT THE INDUSTRIAL INJURY DID NOT AGGRAVATE HER PSYCHIATRIC 
IMPAIRMENT.

A COMPLETE REVIEW OF ALL OF THE MEDICAL EVIDENCE AND THE 
TESTIMONY IN THE RECORD PERSUADES THE BOARD THAT THE AWARD OF



16 DEGREES (5 PERCENT) OF THE MAXIMUM FOR UNSCHEDULED LOW BACK 
DISABILITY IS AD E Q U AT E 0

ORDER

The order of the hearing officer dated august 23, 1973 is
AFFIRMED,

WCB CASE NO. 73-1399 JANUARY 15, 1974

WILLIAM B. BRYAN, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT1 S ATTYS, 
DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests reversal of the hearing officer's order

WHICH DENIED PERMANENT PARTIAL DISABILITY FROM RESIDUALS OF A 
COMPENSABLE HEART ATTACK,

Claimant had a myocardial infarction January 3 1 , 1972 and

RETURNED TO WORK FEBRUARY 2 8 , 1 972 , CLAIMANT HAS PERFORMED
SUBSTANTIALLY THE SAME HEAVY WORK SCHEDULE AND SCHEDULE OF 
OUTSIDE ACTIVITIES AS BEFORE THE HEART ATTACK, MEDICAL REPORTS 
REFLECT NO SUBSTANTIAL PHYSICAL RESIDUALS, THERE IS NO SUBSTANTIAL 
AFFECT ON HIS PRESENT EARNINGS. ANY POSSIBLE FUTURE AFFECT ON 
EARNING CAPACITY IS TOO SPECULATIVE AT THIS TIME, IN THE EVENT 
HIS CONDITION WORSENS, CLAIMANT SHOULD FILE FOR AGGRAVATION.

The board adopts the well written opinion and order of the

HEARING OFFICER AS ITS OWN.

ORDER
The order of the hearing officer dated September 1 9 , 1973

IS AFFIRMED.

WCB CASE NO. 72-3529 JANUARY 18, 1974

RALPH E. GEER, deceased
BABCOCK AND ACKERMAN, BENEFICIARIES1 ATTYS. 
J. W. MCCRACKEN, JR. , DEFENSE ATTY.
REQUEST FOR REVIEW BY BENEFICIARIES

Reviewed by commissioners wilson and sloan.

The beneficiaries seek board review of a hearing officer's
ORDER WHICH SUSTAINED THE EMPLOYER'S DENIAL OF THE CLAIM.
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Claimant suffered a fatal heart attack august is, 1972,
WHILE EMPLOYED AS A LOGGER FOR WEYERHAEUSER. CLAIMANT HAD 
SYMPTOMS OF A HEART CONDITION IN THE PAST. DECEDENT’S JOB WAS 
CONSIDERED ONE OF THE EASIER WOODS JOBS. ON THE DAY IN QUESTION 
THE RECORD INDICATES CLAIMANT WAS WORKING WHERE THE TERRAIN WAS 
FLAT, THE TEMPERATURE WAS MODERATE, AND NO UNUSUAL EXERTION WAS 
INVOLVED IN HIS ACTIVITIES.

At THE HEARING, TWO EXPERTS IN THE FIELD OF CARDIOLOGY,

COULD NOT RELATE THE HEART ATTACK TO THE WORK ACTIVITIES.

The HEARING OFFICER FOUND AND THE BOARD CONCURS THAT MEDICAL 
CAUSATION HAS NOT BEEN ESTABLISHED.

ORDER
The order of the hearing officer dated October 3, 1973 is

AFFIRMED.

WCB CASE NO. 72-2113 JANUARY 18, 1974

LORA O NEAL, claimant
DYE AND OLSON, CLAIMANT’S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer’s order

PURSUANT TO WHICH SHE RECEIVED A PERMANENT PARTIAL DISABILITY 
AWARD EQUIVALENT TO 96 DEGREES (30 PERCENT). THE ISSUE ON REVIEW 
IS WHETHER CLAIMANT IS ENTITLED TO A GREATER AWARD OF PERMANENT 
PARTIAL DISABILITY.

Claimant is a 29 year old nurse's aide who sustained a

LUMBOSACRAL STRAIN ON SEPTEMBER 1 5 , 1 97 0 WHILE LIFTING A PATIENT.
A DETERMINATION ORDER GRANTED CLAIMANT AN AWARD OF 1 0 PERCENT 
UNSCHEDULED LOW BACK DISABILITY WHICH THE HEARING OFFICER INCREASED 
TO 3 0 PERCENT UNSCHEDULED LOW BACK DISABILITY.

This claimant has been seen by numerous doctors including

ORTHOPEDISTS, INTERNISTS, PSYCHOLOGISTS, A RHEUMATOLOGIST AND 
AN OPTHALMOLOGIST. LITTLE OBJECTIVE EVIDENCE OF ANY ORGANIC 
DISEASE HAS BEEN FOUND. A TENTATIVE DIAGNOSIS OF FUNCTIONAL 
ILLNESS WAS MADE BY DR. ROSENBAUM.

The hearing officer concluded that claimant’s symptoms,
PHYSICAL AND-OR PSYCHOGENIC, TOGETHER WITH HER AGE, EDUCATION 
AND TRAINING, REFLECTED CLAIMANT HAD A PERMANENT LOSS OF WAGE 
EARNING CAPACITY OF APPROXIMATELY 3 0 PERCENT.

The BOARD, ON REVIEW, FINDS THE HEARING OFFICER’S AWARD 
ADEQUATELY COMPENSATES THE CLAIMANT. THE BOARD IS ALSO OF THE 
OPINION THAT SHOULD CLAIMANT DESIRE TO ENTER HOLLADAY PARK 
HOSPITAL FOR OBSERVATION, PSYCHOTHERAPY AND POSSIBLE DRUG 
WITHDRAWAL, THIS COULD BE PROVIDED UNDER THE OREGON WORKMEN’S 
COMPENSATION LAW.
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ORDER
The order OF THE HEARING OFFICER DATED AUGUST 28, 1 973 IS 

HEREBY AFFIRMED,

WCB CASE NO. 73-262 JANUARY 18, 1974
WCB CASE NO. 73-484 JANUARY 18, 1974

EDWARD J. CARRAWAY. CLAIMANT

CHARLES PAULSON, CLAIMANT ¥ S ATTY,

LINDSAY, NAHSTOLL, HART, DUNCAN, DAFRE AND 
KRAUSE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The primary issue is whether or not claimant sustained a

NEW INJURY TO HIS RIGHT KNEE OR AN AGGRAVATION TO A PREVIOUS 
RIGHT KNEE INJURY,

The claimant worked for the same employer from 1 969 to
1 97 2 . THE EMPLOYER CHANGED WORKMEN* S COMPENSATION INSURANCE 
CARRIERS IN 1 97 0 , CLAIMANT SUSTAINED A KNEE INJURY IN 1 969 WHICH 
WAS ACCEPTED BY AETNA AND CLOSED BY DETERMINATION ORDER, CLAIMANT 
SUSTAINED A NECK AND FINGER INJURY IN 1971 WHICH WAS ACCEPTED BY 
THE NEW COMPENSATION CARRIER, LUMBERMENS. CLAIMANT FELL IN 
JUNE, 1 972 , REQUIRING IMMEDIATE MEDICAL ATTENTION FOR THE RIGHT 
KNEE AND SURGERY TO THE RIGHT KNEE. THE CLAIMANT, IN GIVING HIS 
HISTORY TO THE DOCTOR, TREATED THIS AS AN AGGRAVATION TO THE 196 9 
INJURY. THE EMPLOYER, IN ASSISTING THE CLAIMANT IN FILLING OUT THE 
REPORT OF ACCIDENT, TREATED THIS AS AN AGGRAVATION TO THE 196 9 
INJURY BUT SENT THE REPORT TO LUMBERMENS, THE COMPENSATION CARRIER 
AFTER 1 97 0. LUMBERMENS PAID THE CLAIM BUT PAID IT UNDER THE 1971 
INJURY FILE WHICH INVOLVED A NECK AND FINGER INJURY UNTIL THEY 
DISCOVERED THE CONFUSION AND THEN LUMBERMENS DENIED ANY FURTHER 
BENEFITS TO THE CLAIMANT ON THE BASIS THAT THIS WAS AN AGGRAVATION 
TO THE 1 9 6 9 INJURY WHICH WOULD BE AETNA1 S RESPONSIBILITY INSTEAD 
OF A NEW INJURY.

After review of the record, the board is persuaded the fall
OF JUNE 1 4 , 1 972 IS A NEW INJURY AND THE RESPONSIBILITY OF LUMBERMENS.

ORDER

The order of the hearing officer dated august 17, 1973 is
AFFIRMED.

Claimant's counsel is awarded a reasonable attorney fee in

THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 73-207 JANUARY 18, 1974

THEODORE PEARL. CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
ATTORNEYS FOR CLAIMANT
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's order

WHICH AFFIRMED THE AWARD MADE PAYABLE BY THE DETERMINATION ORDER.

Claimant suffered a compensable industrial injury on

JANUARY 17, 1971, FOR WHICH HE WAS AWARDED 60 DEGREES FOR UNSCHEDULED
LOW BACK DISABILITY AND 1 DEGREE FOR PARTIAL LOSS OF THE RIGHT LITTLE 
FINGER.

Claimant is 6 7 and had formally retired at age 6 5 on social

SECURITY BENEFITS. HE UNDERTOOK A JOB, BUT ONLY TO THE EXTENT IT 
WOULD NOT JEOPARDIZE HIS SOCIAL SECURITY BENEFITS, CLAIMANT HAD 
EXTENSIVE PREEXISTING DEGENERATIVE OSTEOARTHRITIS OF THE SPINE AND 
PREEXISTING DEGENERATIVE DISC DISEASE WHICH WERE AGGRAVATED BY THE 
INJURY.

The hearing officer stated in his opinion and order —

''Considering his age, prior working experience, the

PRIOR STATUS OF RETIREMENT BEFORE TAKING THE JOB IN WHICH 
HE WAS INJURED AND THE TYPE AND EXTENT OF INJURY WHICH HE 
HAS SUSTAINED AND THE RESIDUAL CONSEQUENCES THEREOF, I 
CONCLUDE THAT THE PERMANENT EFFECT OF CLAIMANT'S PHYSICAL 
DISABILITY ON HIS POTENTIAL FUTURE EARNING CAPACITY HAS BEEN 
CORRECTLY EVALUATED BY THE AWARD GRANTED HIM.’’

The board concurs in the finding of the hearing officer and

AFFIRMS HIS ORDER.

ORDER

The order of the hearing officer dated august 9, 1973 is
HEREBY AFFIRMED.

WCB CASE NO. 73-1010 JANUARY 18, 1974

SEERE E. BEESON. CLAIMANT
BROWN, SCHLEGEL, MILBANK, WHEELER 
AND JARMAN, claimant's ATTYS.
KEITH D. SKELTON, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and
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Claimant requests board review of a hearing officer’s order
WHICH AFFIRMED THE DENIAL OF THE DE FE NT-E M PLOYE R TO CLAIMANT’S 
HEART CONDITION, AND AFFIRMED THE DETERMINATION ORDER ISSUED BY 
CLOSING AND EVALUATION ALLOWING NO PERMANENT PARTIAL DISABILITY 
AS TO HER ASTHMATIC CONDITION,

This matter involves a 60 year old cannery worker who

SUFFERED AN ASTHMATIC CONDITION FROM WORKING NEAR LYE AND BRINE 
USED IN PROCESSING IN CANNERIES, CLAIMANT ALSO SUFFERED A HEART 
ATTACK IN 1 96 9, HER EMPLOYER ACCEPTED THE CLAIM FOR THE ASTHMATIC 
CONDITION AND DENIED THE HEART CONDITION,

The BOARD CONCURS WITH THE FINDING OF THE HEARING OFFICER 
THAT CLAIMANT’S HEART CONDITION IS NOT CAUSALLY RELATED TO HER 
EMPLOYMENT,

Dr, o’hallaren, AN ALLERGY SPECIALIST, HAS ADVISED CLAIMANT 
SHE CANNOT ACCEPT ANY FUTURE EMPLOYMENT IN CANNERIES, THE BOARD 
FINDS CLAIMANT IS ENTITLED TO A PERMANENT PARTIAL DISABILITY AWARD 
FOR ASTHMATIC CONDITION EQUIVALENT TO 2 0 PERCENT UNSCHEDULED 
DISABILITY FOR LOSS OF EARNING CAPACITY,

ORDER
The denial of the claimant's heart condition is affirmed. 

Claimant shall receive an award of 20 percent (6 4 degrees)
UNSCHEDULED PERMANENT PARTIAL DISABILITY FOR LOSS OF EARNING 
CAPACITY.

Counsel for claimant is to receive as a fee, 25 percent of the

INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD PAYABLE FROM 
THE AWARD, WHICH SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 73-661 JANUARY 18, 1974

FRANKIE JOHNSTON, CLAIMANT

AND COMPLYING STATUS OFWILMA J# MOE, DBA THE MEADOWS
BERNARD K. SMITH, CLAIMANT’S ATTY. 
RALF ERLANDSON, DEFENSE ATTY.

Reviewed by commissioners wilson and moore.

The issue involved in this matter is whether the claimant

HAS SUSTAINED A COMPENSABLE INJURY WHILE WORKING FOR SUBJECT 
NONCOMPLYING EMPLOYER.

Claimant, a barmaid, testifies that she injured her back

WHILE LIFTING A TWO AND ONE—HALF GALLON BEER KEG FROM A SHELF.
AN INDEPENDENT WITNESS TESTIFIED THAT CLAIMANT CAME OUT OF THE COOLER, 
STATED HER BACK HURT AND REQUESTED THE WITNESS TO GET THE BEER KEG 
FROM THE COOLER. CLAIMANT RECEIVED MEDICAL CARE STATING TO HER 
DOCTOR THAT SHE WAS INJURED ON THE JOB. THE EMPLOYER WAS NOTIFIED 
OF THE CLAIM ABOUT THE TIME SHE CONSULTED THE DOCTOR FOR THE FIRST 
TIME.
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There are some contradictions in the record as to the exact

DATE OF THE ACCIDENT AND THE CIRCUMSTANCES OF THE ACCIDENT. THE 
BOARD IS PERSUADED BY THE TESTIMONY OF THE CLAIMANT AND THE 
INDEPENDENT WITNESS WHO WAS ASKED BY THE CLAIMANT TO ASSIST HER 
BECAUSE HER BACK HURT, THAT THE CLAIMANT HAS PROVED THAT A 
COMPENSABLE INJURY OCCURRED.

ORDER
The order of the hearing officer dated July 3 i , i 973 is

AFFIRMED.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 70-1273 JANUARY 18, 1974

VIVIAN G. JOHNSON, CLAIM ANT
COONS AND MALAGON, CLAIMANT' S ATTYS. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The state accident insurance fund requests board review of
A HEARING OFFICER* S FINDING THAT CLAIMANT* S CLAIM HAD BEEN PRE
MATURELY CLOSED AND HIS ORDER REOPENING CLAIMANT'S CLAIM FOR 
DIAGNOSIS, TREATMENT AND TIME LOSS. THE FUND ALSO OBJECTS TO THE 
ALLOWANCE OF A FEE TO CLAIMANT'S ATTORNEY FOR HIS ATTENDANCE AT 
A DEPOSITION AND TO THE ALLOWANCE OF AN ATTORNEY'S FEE TO CLAIMANT'S 
ATTORNEY, PAYABLE FROM CLAIMANT'S COMPENSATION.

On DECEMBER 1 3 , 1 969 , CLAIMANT, A THEN 37 YEAR OLD WAITRESS, 
FELL AND INJURED HER BACK WHILE WORKING AT THE TIMBER INN IN COOS 
BAY, OREGON. VARIOUS MODES OF CONSERVATIVE TREATMENT WERE 
PROVIDED BY CHIRPORACTIC, NEUROLOGIC AND ORTHOPEDIC PHYSICIANS,
BUT MILD SYMPTOMS OF A LUMBOSACRAL SPRAIN, SU PE R-IMPOSE D UPON 
DEGENERATIVE JOINT DISEASE AT L4-L5 AND L5 —SI , PERSISTED.

A DETERMINATION ORDER THEREFORE ISSUED ON JUNE IS, 1970 
ALLOWING TIME LOSS TO JUNE 5 , 1 970 AND 32 DEGREES FOR UNSCHEDULED
DISABI LITY.

Claimant did not successfully return to work and she there
upon REQUESTED A HEARING. BEFORE THE HEARING FINALLY CONVENED ON 
JANUARY 2 3 , 1 973 , CLAIMANT UNDERWENT EXAMINATION AND TREATMENT
BY SEVERAL PHYSICIANS SEEKING TO DETERMINE WHETHER HER CONDITION 
HAD AGGRAVATED OR WHETHER THE CLAIM HAD BEEN PREMATURELY CLOSED. 
THEY WERE UNABLE TO IMPROVE HER CONDITION OR SATISFACTORILY EXPLAIN 
THE SEVERITY OF HER COMPLAINTS ON A PHYSICAL BASIS AND PSYCHIATRIC 
CONSULTATION WAS HAD. DR. GUY PARVARESH, EXAMINING CLAIMANT ON 
BEHALF OF THE STATE ACCIDENT INSURANCE FUND, FOUND NO DISABLING 
PSYCHIATRIC DISORDER NOR ANY NEED FOR PSYCHIATRIC CARE. ON THE 
OTHER HAND, DR. CHARLES F. HOLLAND, A PSYCHIATRIST OF CLAIMANT'S 
CHOOSING, FELT THAT AS A RESULT OF AN UNDERLYING HYSTERICAL
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PERSONALITY PATTERN SHE WAS OVERREACTING TO THE INJURY PRODUCED 
PAIN STIMULI, HE RECOMMENDED EXPLORATORY PSYCHOTHERAPY LEADING 
TO POSSIBLE TREATMENT, HE FELT THAT AS A RESULT OF HER HYSTERICAL 
RESPONSE TO THE INJURY SHE WAS TEMPORARILY TOTALLY DISABLED AT 
THE TIME HE HAD SEEN HER IN AUGUST,

The hearing officer, relying on this opinion, and on the
OPINION OF DR, CURTIS ADAMS THAT SHE SHOULD BE PLACED ON A 
VIGOROUS EXERCISE PROGRAM AND TAKEN OFF ALL MEDICATIONS, CONCLUDED 
CLAIMANT'S CLAIM HAD BEEN PREMATURELY CLOSED - THAT SHE CONTINUED 
DISABLED - AND THAT SHE WAS ENTITLED TO FURTHER TREATMENT AND 
TIME LOSS,

The BOARD CANNOT AGREE THAT CLAIMANT' S CLAIM WAS PREMATURELY 
CLOSED. PHYSICALLY, HER CONDITION HAS BEEN STATIONARY SINCE THE 
ORIGINAL CLOSURE, THE ACCIDENT PRODUCED NO PSYCHOLOGICAL INJURY 
PER SE AND HER CONDITION THUS WAS AND IS MEDICALLY STATIONARY.
THE BOARD DOES, HOWEVER, CONCLUDE THAT CLAIMANT IS ENTITLED, UNDER 
ORS 6 56.2 4 5 TO THE HELP OF BOTH DR. HOLLAND AND DR. ADAMS IN 
ADJUSTING TO HER NEW CONDITION. THE HEARING OFFICER'S ORDER SHOULD 
BE MODIFIED ACCORDINGLY.

Regarding the allowance of a seventy five dollar attorney's
FEE, THE FACTUAL RECORD MADE AT THE HEARING DOES NOT SPECIFICALLY 
DEAL WITH THE ISSUE. IT APPEARS, HOWEVER, THAT THE FUND WISHED 
TO CROSS-EXAMINE DR. HOLLAND AT A TIME AND PLACE CONVENIENT TO 
IT RATHER THAN PRODUCING HIM, AND PAYING FOR HIS ATTENDANCE AT THE 
HEARING IN COQUILLE, OREGON. UNDER THESE CIRCUMSTANCES, CLAIMANT'S 
ATTORNEY COULD INSIST ON A REASONABLE FEE FOR ATTENDING A SPECIAL 
CROSS-EXAMINATION OF A DOCTOR FOR THE STATE ACCIDENT INSURANCE 
fund's CONVENIENCE. THE hearing officer's ORDER IN THIS REGARD 
SHOULD BE APPROVED.

Regarding payment of the medical costs incurred since
CLOSURE, THE FUND ARGUES THAT IT SHOULD NOT BE LIABLE FOR THE 
COST OF DIAGNOSES WHICH ESTABLISH A NON —RE LATIONSHIP OF THE 
CONDITION. WE DISAGREE. ALL DIAGNOSTIC PROCEDURES WHICH WERE 
REASONABLY UNDERTAKEN AS A CONSEQUENCE OF THE ACCIDENT, EVEN IF 
THEY ''RULE OUT*' A RELATIONSHIP BETWEEN THE ACCIDENT AND CLAIMANT'S 
COMPLAINTS, ARE A LEGITIMATE OBLIGATION OF THE FUND UNDER ORS 6 56.24 5 .

ORDER

It is hereby ordered that the order of the hearing officer
REOPENING claimant's CLAIM FOR FURTHER MEDICAL CARE AND TREATMENT 
AS RECOMMENDED BY DOCTORS HOLLAND AND ADAMS, WITH FURTHER PROCESSING 
UNDER ORS 6 56.26 8 , AND THE ORDER OF THE HEARING OFFICER ORDERING 
THE STATE ACCIDENT INSURANCE FUND TO PAY CLAIMANT APPROPRIATE 
TEMPORARY TOT AL D IS AB ILITY FROM OCTOBER 23 , 1 97 1 UNTIL CLOSURE
PURSUANT TO ORS 6 56.26 8 IS HEREBY REVERSED, AND IN LIEU THEREOF, 
CLAIMANT IS ENTITLED TO ADDITIONAL TEMPORARY TOTAL DISABILITY 
COMPENSATION ONLY FOR THE PERIOD OF FEBRUARY 1 , 1 972 TO FEBRUARY
1 4 , 1 972 INCLUSIVE, FOR APRIL 1 2 , 1 972 , AND TO THE RECOMMENDED
MEDICAL SERVICES OF DR. HOLLAND AND DR. ADAMS, UNDER THE PROVISIONS 
OF ORS 656.245.

IT IS HEREBY FURTHER ORDERED THAT THE HEARING OFFICER'S ORDER 
REQUIRING THE STATE ACCIDENT INSURANCE FUND TO PAY THE INJURY 
RELATED MEDICAL SERVICES SUPPLIED BY ALL OF THE DOCTORS WHOSE 
REPORTS ARE IN EVIDENCE, INCLUDING BUT NOT LIMITED TO THE BILLS 
PRESENTED BY DR. HOLLAND IN EXHIBIT 32 , AND HIS ORDER REQUIRING THE 
STATE ACCIDENT INSURANCE FUND TO PAY CLAIMANT'S ATTORNEY SEVENTY FIVE 
DOLLARS FOR DEPOSITION ATTENDANCE, ARE HEREBY AFFIRMED.
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It is hereby finally ordered that the hearing officer's
ORDER REQUIRING PAYMENT OF 2 5 PERCENT OF CLAIMANT'S COMPENSATION 
TO HER ATTORNEYS TO A MAXIMUM OF FIFTEEN HUNDRED DOLLARS BE 
MODIFIED TO AUTHORIZE CLAIMANT'S ATTORNEYS TO RECOVER 2 5 PERCENT 
OF THE ADDITIONAL TEMPORARY TOTAL DISABILITY AWARDED HEREBY FROM 
SAID COMPENSATION AND TO RECOVER DIRECTLY FROM CLAIMANT A FEE 
EQUAL TO 2 5 PERCENT OF THE MEDICAL, HOSPITAL AND OTHER EXPENSES 
OF TREATMENT WHICH SHE IS RELIEVED OF PAYING BY VIRTUE OF THIS 
ORDER, BUT IN NO CASE SHALL THE AGGREGATE FEES RECOVERED AS A 
CONSEQUENCE OF THIS ORDER OR THE ORDER OF THE HEARING OFFICER, 
EXCEED FIFTEEN HUNDRED SEVENTY FIVE DOLLARS,

Notice to all parties — this order is final unless within
3 0 DAYS AFTER THE DATE OF MAILING OF COPIES OF THIS ORDER TO THE 
PARTIES, ONE OF THE PARTIES APPEALS TO THE CIRCUIT COURT AS 
PROVIDED BY ORS 656,298,

WCB CASE NO. 72-257 JANUARY 18, 1974

JIMMY D. CARSON, claimant
PAUL J, RASK, CLAIMANT’S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

Reviewed by commissioners moore amd sloan.

Claimant has appealed a hearing officer's order increasing
ONLY HIS SCHEDULED LEG DISABILITY AWARD CONTENDING THAT THE LEG 
DISABILITY WAS IN REALITY THE PRODUCT OF AN UNSCHEDULED INJURY AND 
THAT HE IS ENTITLED TO A SIGNIFICANT INCREASE IN HIS UNSCHEDULED 
DISABILITY AWARD BASED ON HIS PRESENT RESIDUALS AND HIS FUTURE LOSS 
OF EARNINGS,

Claimant, a construction project superintendent for hoffman
CONSTRUCTION COMPANY, SUFFERED A COMPRESSION FRACTURE OF L—3 WITH 
CONSEQUENT SPINAL NERVE ROOT DAMAGE IN A FALL AT WORK ON OCTOBER
1 , 1 9 6 9 .

Early in his convalescence he developed a severe phlebitis
IN HIS RIGHT LEG WHICH, IT ULTIMATELY DEVELOPED, BECAME THE MAJOR 
RESIDUAL IMPAIRMENT AFFECTING HIS WORK. THE HEARING OFFICER 
TREATED IT AS A SCHEDULED DISABILITY AND RATED THE DISABILITY IN 
ACCORDANCE WITH THE RULES APPLICABLE TO SCHEDULED INJURIES.
CLAIMANT CONTENDS THE CONDITION AROSE FROM TRAUMA TO HIS BACK 
AND THUS MUST BE CONSIDERED AN UNSCHEDULED DISABILITY AND RATED 
IN TERMS OF LOST EARNING CAPACITY.

There is no question the thrombophlebitis is causally
RELATED TO THE INJURY BUT THE RECORD DOES NOT REVEAL THE PHYSIO
LOGICAL MECHANISMS BY WHICH THE INJURY PRODUCED THE PHLEBITIS. 
WITHOUT THIS THE BOARD IS UNABLE TO DECIDE WHETHER CLAIMANT IS 
ENTITLED TO AN ADDITIONAL UNSCHEDULED DISABILITY AWARD OR WHETHER 
THE REFEREE SHOULD BE AFFIRMED. TO ASSURE THAT JUSTICE IS DONE,
THE BOARD HAS CONCLUDED THAT THIS MATTER SHOULD BE REMANDED, UNDER 
ORS 656.295 (5) , TO THE REFEREE TO -
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c (1) Provide claimant an opportunity to present medical
EVIDENCE ON THE ISSUE OF WHETHER CLAIMANT* S 
THROMBOPHLEBITIS IS A SCHEDULED OR UNSCHEDULED 
DISABILITY -

(2) Provide the staje accident insurance fund an opportunity
TO cross-examine: OR REBUT SUCH MEDICAL EVIDENCE OFFERED 
BY THE CLAIMANT AND,

(3) To RECONSIDER HIS OPINION AND ORDER IN. LIGHT OF SUCH 
EVIDENCE,

It is so ordered.

WCB CASE NO. 73-376 JANUARY 23, 1974

ARVEST ANDERSON. CLAIMANT
ESTEP, DANIELS, ADAMS, REESE AND 
PERRY, CLAIMANT* S ATTYS.
DEPT, OF JUSTICE, DEFENSE ATTY.

On DECEMBER 4 , 1 973 CLAIMANT* S ATTORNEY MOVED THE BOARD
FOR AN ORDER AWARDING HIM AN ATTORNEY'S FEE UNDER ORS 6 56,3 86 
CONTENDING THAT THE RECORD WOULD DISCLOSE THAT THERE WAS A 
PARTIAL REJECTION OF CLAIMANT'S CLAIM BY THE FUND WHICH WAS 
FOUND ERRONEOUS BY THE BOARD, ALTHOUGH ADEQUATE TIME HAS ELAPSED, 
THE STATE ACCIDENT INSURANCE FUND HAS MADE NO RESPONSE TO THE 
MOTION,

The RECORD REVEALS THAT, WITHIN THE MEANING OF ORS 6 5 6 , 3 86 , 
THE FUND DID NOT * * DENY* ' LIABILITY FO R C LAI M ANT * S SHOULDER 
COMPLAINTS,

The request for hearing raised, basically, the issue of the 
EXTENT OF claimant's PERMANENT DISABILITY, CONTAINED WITHIN 
THAT BROAD ISSUE WAS WHETHER CLAIMANT WAS ENTITLED TO PERMANENT 
DISABILITY COMPENSATION FOR THE SHOULDER,

The fund's support of the absence of an unscheduled dis
ability AWARD BY THE board's EVALUATION DIVISION AT THE TIME OF THE 
HEARING CANNOT BE CHARACTERIZED AS A DENIAL OF COMPENSATION,

The BOARD THEREFORE CONCLUDES THAT THE MOTION OF CLAIMANT'S 
ATTORNEY IS NOT WELL TAKEN AND,

It IS ACCORDINGLY ORDERED THAT THE MOTION BE, AND IT IS HEREBY 
DENIED.



WCB CASE NO. 73-2092 JANUARY 24, 1974 
WCB CASE NO. 73-2105 J ANUARY 24, 1 974

GARY A. ROBERTS, CLAIMANT
WALTER E. MANGE RICH, JR., CLAIMANT1 S ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This matter involves the extent of permanent partial dis
ability OF AN ACCEPTED INDUSTRIAL ACCIDENT OF AUGUST 1 , 1 972 AND
WHETHER OR NOT AN ALLEGED INJURY OF NOVEMBER 2 4 , 1 9 72 IS AN
AGGRAVATION OR A NEW INJURY AND IF A NEW INJURY, IS THE NOVEMBER 
2 4 , 1 9 72 INCIDENT COMPENSABLE.

As TO THE AUGUST 1 , 1 972 INDUSTRIAL ACCIDENT THE BOARD FINDS
THAT THERE IS NO PERMANENT PARTIAL DISABILITY ARISING OUT OF THIS 
ACCIDENT AND THE BOARD AFFIRMS THE DETERMINATION ORDER AND THE 
HEARING OFFICER1 S FINDINGS THAT THE AUGUST 1 , 1 972 CLAIM WAS 
CLOSED WITH NO PERMANENT PARTIAL DISABILITY AWARD.

The hearing officer found and the board affirms that the
NOVEMBER 24 , 1 972 INCIDENT IS NOT AN AGGRAVATION OF THE AUGUST
1 , 1 9 7 2 INJURY.

The HEARING OFFICER FOUND claimant's TESTIMONY RELATIVE TO 
THE NOVEMBER 2 4 INCIDENT TO BE UNCONVINCING AND UNRELIABLE.
NEITHER THE CLAIMANT'S WIFE NOR HIS PARTNER WERE CALLED TO TESTIFY 
IN HIS BEHALF. THE TESTIMONY OF FOUR OREGON CITY POLICEMEN 
INDICATED CLAIMANT DISPLAYED NO LIMITATION OF MOTION ON DECEMBER 
9, 1972, DURING A VIOLENT FIASCO WITH THE POLICE.

After reviewing the entire record, the board finds that claimant

HAS FAILED TO PROVE THAT HIS PRESENT COMPLAINTS AROSE OUT OF AND 
IN THE SCOPE OF HIS EMPLOYMENT. THE BOARD AFFIRMS THE DENIAL 
OF THE NOVEMBER 2 4 , 1 972 CLAIM EITHER AS A NEW INJURY OR AS AN
AGGRAVATION OF THE AUGUST 1 , 1 97 2 INDUSTRIAL INJURY.

ORDER
The order of the hearing officer dated September 27, 1973 

is affirmed.



WCB CASE NO. 73-778 JANUARY 25, 1974

WILLIAM LEAMING, DECEASED
CECIL STICKNEY, BENEFICIARIES' ATTY. 
DEPARTMENT OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY BENEFICIARIES

Reviewed by commissioners wilson and sloan.

The issue involved in this matter is whether or not the
DEATH OF THE CLAIMANT IS COMPENSABLE.

On NOVEMBER 3 0 , 1 9 7 1 , CLAIMANT SUFFERED AN INJURY TO HIS

RIGHT LEG. HE HAD CONSIDERABLE SWELLING AND IT REMAINED SORE 
FOR SEVERAL MONTHS. CLAIMANT LOST NO TIME FROM WORK AND DID 
NOT SEE A DOCTOR. ON APRIL 1 1 , 1 972 , CLAIMANT WAS HOSPITALIZED
FOR CHEST PAINS AND WAS TREATED FOR THROMBOPHLEBITIS OF THE 
RIGHT LEG AND PULMONARY EMBOLISM. A TUMOR WAS SUSPECTED BUT 
WAS NOT DIAGNOSED. EXPLORATORY ABDOMINAL SURGERY WAS PERFORMED 
JUNE 2 , 1 972 , FOR POSSIBLE INTRA ABDOMINAL MALIGNANCY. NO MALIG
NANCY WAS FOUND. A LUNG CANCER WAS DIAGNOSED JULY 2 0 , 1 972 AND
CLAIMANT DIED OCTOBER 2 5 , 1 972 .

Review of the medical evidence
THROMBOPHLEBITIS WAS CAUSED BY THE 
INJURY. TRAUMATIC THROMBOPHLEBITIS 
DAYS TO TWO WEEKS AFTER THE INJURY.

The medical evidence also persuades the board that the leg
INJURY IN NOVEMBER, 197 1 MAY HAVE CONFUSED THE DIAGNOSIS BUT DID 
NOT MASK THE CANCER SYMPTOMS SIGNIFICANTLY. THE ATTENDING DOCTOR 
TESTIFIED THAT THE HISTORY OF THE RIGHT LEG INJURY DID NOT CHANGE 
THE METHOD OF TREATING THE CLAIMANT.

The board finds that the industrial accident of November,
1971, DID NOT CAUSE THE THROMBOPHLEBITIS, DID NOT MASK THE 
CANCER SYMPTOMS AND DID NOT ACCELERATE, LIGHT UP OR AGGRAVATE 
THE LUNG CANCER. THE BOARD FURTHER FINDS THAT THE TREATMENT 
INCLUDING THE EXPLORATORY SURGERY IS NOT CAUSALLY CONNECTED TO 
THE INDUSTRIAL ACCIDENT.

PERSUADES THE BOARD THAT THE 
LUNG CANCER AND NOT THE LEG 
USUALLY OCCURS WITHIN TEN

ORDER

The order of the hearing officer dated September 28, 1973

IS AFFIRMED.
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WCB CASE NO. 73-622 JANUARY 25, 1974

KIRK FERRELL, CLAIMANT
EDWIN YORK, CLAIMANT* S ATTY.
JACK L. MATT I SON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a hearing officer's order

WHICH DENIED HIS CLAIM OF AGGRAVATION.

Claimant sustained serious and multiple injuries in 1 966 for

WHICH HE HAS RECEIVED THE MAXIMUM FOR UNSCHEDULED DISABILITY.
NO FURTHER AWARD FOR UNSCHEDULED DISABILITY CAN BE MADE OTHER 
THAN FOR PERMANENT TOTAL DISABILITY. THE MEDICAL AND LAY 
TESTIMONY IN THE RECORD PRECLUDES SUCH AN AWARD. THE HEARING 
OFFICER, AFTER SEEING AND HEARING THE CLAIMANT, CONCLUDED THE 
DISABILITY IN THE LEFT LEG DID NOT EXCEED THE 75 DEGREES ALREADY 
AWARDED.

The RECORD SHOWS THIS CLAIMANT TO HAVE DONE VERY WELL AT THE 
COMMUNITY COLLEGE LEVEL AS FAR AS HE WENT. THE BOARD RECOMMENDS 
THAT CLAIMANT AVAIL HIMSELF OF THE SERVICES OF THE DISABILITY 
PREVENTION DIVISION SO THAT A SUCCESSFUL VOCATIONAL PLAN CAN BE 
WORKED OUT FOR HIM.

The board, on review, concurs with the findings of the

HEARING OFFICER AND AFFIRMS HIS ORDER. IT SHOULD BE NOTED THAT 
THE HEARING OFFICER'S STATEMENT REGARDING THE PAYMENT OF SUB
SISTENCE WHILE AN INJURED WORKMAN IS ATTENDING SCHOOL IS NOT A 
CORRECT STATEMENT. THE BOARD DOES NOT ROUTINELY PROVIDE SUB
SISTENCE WHILE A WORKER IS UNDERGOING VOCATIONAL TRAINING. IN 
CERTAIN CASES IT DOES PROVIDE SUBSISTENCE AND OTHER COSTS. IN 
THIS PARTICULAR CASE, THE EVIDENCE INDICATES THAT CLAIMANT HAS 
THE CAPABILITY TO CONTINUE IN TRAINING EITHER IN SCHOOL OR BY ON- 
THE-JOB TRAINING IF THE LATTER CAN BE ARRANGED. FOR THIS PURPOSE, 
CLAIMANT IS URGED TO CONTACT THE FIELD COORDINATOR STAFF OF DIS
ABILITY PREVENTION DIVISION FOR ASSISTANCE IN EITHER TRAINING OR FOR 
JOB PLACEMENT, OR ANY OTHER ON-THE—JOB HELP THAT CAN BE PROVIDED. 
CLAIMANT IS TOO YOUNG AND POSSESSES TOO MUCH ABILITY TO BE CON
VERTED INTO A COMPLETELY NON-PRODUCTIVE LIFE.

ORDER
The order of the hearing officer dated October 9, 1973 is 

affirmed.

'10 4



WCB CASE NO. 73-503 JANUARY 28, 1974

IVERA KING, CLAIMANT
BURNS AND EDWARDS, CLAIMANT1 S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

This employer seeks board review of a hearing officer's order
WHICH ALLOWED CLAIMANT’S CLAIM AS COMPENSABLE AND REMANDED IT 
TO THE EMPLOYER TO PAY BENEFITS ACCORDINGLY.

Claimant was an employee of Nabisco and sustained an

INDUSTRIAL NECK INJURY IN NOVEMBER OF 1971, WHILE PACKAGING 
COOKIES ON A BELT LINE, THE CLAIM, INVOLVING NO TIME LOSS, BUT 
INVOLVING LIGHT DUTY WORK FOR THREE TO FOUR WEEKS, WAS ACCEPTED 
BY THE EMPLOYER, ANOTHER EPISODE OF NECK PAIN OCCURRED APRIL 2 1 , 

NOf CONSIDERED TO BE AN INDUSTRIAL INCIDENT FOR WHICH
’claimant received off-the— JOB_BENEFITS.

Claimant’s neck and shoulder condition worsened in December,
1 972 AND SHE WAS UNABLE TO WORK FOR SIX WEEKS. HER CLAIM FOR 
workmen’s COMPENSATION-BENEFITS for this episode was denied,
WHEN CLAIMANT RETURNED TO WORK AFTER SIX WEEKS, THE METHOD OF 
PACKAGING COOKIES HAD CHANGED, REQUIRING A DIFFERENT POSTURAL 
POSITION, AND SHE WAS THEN ABLE TO WORK WITHOUT DIFFICULTY,

The hearing officer, who saw and heard the claimant, found

HER TO BE A CREDIBLE WITNESS, CAREFUL REVIEW OF THE MEDICAL 
EVIDENCE PERSUADES THE BOARD THAT MEDICAL CAUSATION HAS BEEN 
PROVED, DR. STORINO STATES CLAIMANT HAS A MILD THORACIC OUTLET 
PROBLEM WHICH IS NOT RELATED TO THE INDUSTRIAL INJURY BUT ALSO 
STATES * ’WHILE REACHING FOR COOKIES ON A BELT AND PACKAGING THEM, 
SHE HAD THE ABRUPT ONSET OF RIGHT NECK AND RIGHT SHOULDER PAIN.
THIS HAS, MORE OR LESS, PERSISTED TO DATE. ’ *

Dr. eberdt relates claimant’s condition to the INDUSTRIAL
INJURY. THE BOARD FINDS THAT MEDICAL CAUSATION HAS BEEN PROVED. 
THE BOARD AGREES WITH THE FINDINGS OF THE HEARING OFFICER AND 
AFFIRMS HIS ORDER.

ORDER
The order of the hearing officer dated September 7, 1973 is

AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney fee in

THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 73-343 
WCB CASE NO. 73-1093

JANUARY 28, 1974 
JANUARY 28, 1974

JACKW. NEWMAN, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
DON G. SWINK, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore,

Claimant requests reversal of the hearing officer's order
WHICH DENIED PENALTIES AND ATTORNEY'S FEE AND DENIED AN AWARD OF 
PERMANENT PARTIAL DISABILITY.

On de novo review the board concurs with the opinion and
ORDER OF THE HEARING OFFICER AND ADOPTS HIS OPINION AS ITS OWN.

ORDER

The order of the hearing officer dated august 22, 1973 is
AFFIRMED.

WCB CASE NO. 73-1487 JANUARY 28, 1974

RONALD PIERCE, CLAIMANT
COLLINS, FERRIS AND VELURE, CLAIMANT'S ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order
WHICH FOUND THE REQUEST FOR HEARING AS BEING UNTIMELY FILED.

This matter involves a workman who reported an industrial
INJURY TO HIS BACK DECEMBER 1 3 , 1 972 , WHILE EMPLOYED AS A CRANE
OPERATOR AT WEYERHAEUSER.

Claimant filed a claim form soi with the employer, which
WAS FORMALLY DENIED BY THE EMPLOYER ON DECEMBER 2 2., 1 972 .
CLAIMANT ALSO FILED FOR OFF—THE-JOB COVERAGE AND RECEIVED BENEFITS 
THEREFROM.

On MAY 1 0 , 1 9 73 , CLAIMANT FILED A REQUEST FOR HEARING ON THE
EMPLOYER'S DENIAL OF HIS CLAIM. THIS REQUEST FOR HEARING WAS NOT 
MADE WITHIN 60 DAYS AS REQUIRED BY ORS 6 56.3 1 9 , BUT WAS WITHIN 
THE 180 DAY PERIOD WHICH WILL ALLOW A HEARING IF GOOD CAUSE IS 
ESTABLISHED,

Th E RECORD INDICATES THAT CLAIMANT WAS NOT TOTALLY UNAWARE
OF CLAIMS PROCESSING, AS HE HAD FILED 
A PREVIOUS INDUSTRIAL CLAIM IN 1 969 .

TWO DIFFERENT WAYS' IN
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The board, on review, finds claimant accepted off—the—job

COVERAGE, WAS FULLY AWARE OF ALL HIS RIGHTS AND OPTIONS, WAS 
AWARE OF THE 6 0 DAY LIMITATION TO REQUEST A HEARING AND HAD AMPLE 
TIME TO CONSULT WITH HIS COUNSEL AND PHYSICIANS, THE CLAIMANT HAS 
FAILED TO SHOW GOOD CAUSE FOR NOT REQUESTING A HEARING WITHIN 6 0 
DAYS FROM THE EMPLOYER* S DENIAL,

ORDER
The order of the hearing officer dated august 24, 1973 is

AFFIRMED,

WCB CASE NO. 73-1436 JANUARY 28, 1974 
WCB CASE NO. 73-1437 JANUARY 28, 1974

WILLIAM H. VANWINKLE, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT’S ATTYS.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests reversal of the hearing officer's order

WHICH HELD THAT CLAIMANT FAILED TO FILE A TIMELY REQUEST FOR 
HEARING AFTER RECEIVING A DENIAL.

Claimant received a back injury February 14, 1972 which was

CLOSED BY DETERMINATION ORDER WITH NO AWARD FOR PERMANENT DIS
ABILITY,

Claimant filed a claim in late October, 1972 for an aggravation

OF THE FEBRUARY 1 4 , 1 972 INJURY, OR IN THE ALTERNATIVE A NEW COM
PENSABLE ACCIDENTAL INJURY, THE STATE ACCIDENT INSURANCE FUND 
MAILED A NOTICE OF DENIAL JANUARY 4 , 1 973 , AND THE CLAIMANT CONCEDED
THAT THE DENI'AL SPOKE TO BOTH THE AGGRAVATION AND NEW INJURY CLAIM.

Claimant consulted an attorney shortly after he received

THE JANUARY 4 TH NOTICE OF DENIAL. NO REQUEST FOR HEARING WAS 
FILED UNTIL MAY 9 , 1 9 73 . THE CLAIMANT, HIS WIFE AND HIS ATTORNEY
WELL KNEW OR SHOULD HAVE KNOWN THAT THE REQUEST FOR HEARING MUST 
BE FILED WITHIN 60 DAYS OF THE DENIAL NOTICE. NO GOOD CAUSE HAS 
BEEN SHOWN FOR FAILURE TO REQUEST A HEARING WITHIN 60 DAYS.

ORDER
The order of the hearing officer dated august 20, 1973,

AFFIRMED.
IS



WCB CASE NO. 73-1308 FEBRUARY 1t 1974

RONALD STRAUSBAUGH, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

"Reviewed by commissioners wilson and moore.

The issue involved is whether or not the claimant should
RECEIVE PENALTIES AND ATTORNEY'S FEES FOR DELAY IN PAYING 
TEMPORARY TOTAL DISABILITY COMPENSATION.

Claimant received a low back and right foot industrial injury

DECEMBER 8 , 1 9 69 , WHICH WAS CLOSED BY A DETERMINATION ORDER.
CLAIMANT REQUESTED A HEARING CONTESTING THE PARTIAL DENIAL OF AN 
ARM INJURY AND THE EXTENT OF PERMANENT PARTIAL DISABILITY AWARDED 
BY THE DETERMINATION ORDER.

Before the opinion and order of the hearing officer was issued,
CLAIMANT RETURNED TO THE ATTENDING PHYSICIAN FOR FURTHER CARE AND 
TREATMENT OF HIS LOW BACK INJURY. THE ATTENDING PHYSICIAN SUBMITTED 
A REPORT OF AUGUST 3 1 , 1 972 WHICH WAS SOMEWHAT AMBIGUOUS AS TO
WHETHER OR NOT CLAIMANT HAD SUSTAINED A NEW INJURY WHILE WORKING 
FOR A NEW EMPLOYER OR THAT THIS PRESENT CONDITION WAS AN AGGRAVATION 
OF THE DECEMBER 8 , 1 969 INDUSTRIAL INJURY. MANY LETTERS BETWEEN
claimant's attorney and the state accident insurance fund's

ATTORNEY APPEAR TO HAVE MERELY ADDED TO THE CONFUSION.

The PROBLEM FINALLY COMES DOWN TO THE PAYMENT BY THE STATE 
ACCIDENT INSURANCE FUND OF ONE HUNDRED FORTY EIGHT DOLLARS IN 
FEBRUARY, 1 973 FOR TWO WEEK TEMPORARY TOTAL DISABILITY INSTEAD OF 
OCTOBER OR NOVEMBER, 1 972 . IT IS NOTED CLAIMANT WAS RECEIVING 
THREE HUNDRED FIFTY ONE DOLLARS PER MONTH CONTINUOUSLY DURING THIS 
PERIOD OF TIME ON THE PERMANENT PARTIAL DISABILITY AWARD. THE 
HEARING OFFICER FOUND THAT PENALTIES AND ATTORNEY'S FEES UNDER 
THE FACTS OF THIS CASE WOULD NOT BE ALLOWED. THE BOARD CONCURS 
WITH THIS FINDING AND ORDER.

The cases cited by the claimant in his brief are clearly

DISTINGUISHABLE UPON THE FACTS. THE STATE ACCIDENT INSURANCE FUND 
HAD A RIGHT AND A DUTY TO INVESTIGATE WHETHER OR NOT THIS INCIDENT 
WAS AN AGGRAVATION OR A NEW INJURY. THE INVESTIGATION WAS NOT 
EXPEDITED BY THE MANY LETTERS BETWEEN CLAIMANT'S COUNSEL AND THE 
STATE ACCIDENT INSURANCE FUND'S COUNSEL.

ORDER
The order of the he aring officer dated july 3 I , 1973 is

AFFIRMED.
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WCB CASE NO. 73-1155 FEBRUARY 7, 1974

GERALDINE M. LUFF ( FOX) , CLAIMANT
BUSS, LE1CHNER, LINDSTEDT AND BARKER,
CLAIMANT’S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.

The above—entitled matter was the subject of an order on

REVIEW JANUARY 9 , 1 974 .

The last paragraph of page i is deleted and is hereby corrected
TO READ AS FOLLOWS -

’’The board, on review, finds claimant's disability to

BE SUBSTANTIAL AND BY THIS ORDER, GRANTS HER A PERMANENT 
PARTIAL DISABILITY AWARD TOTALING 192 DEGREES UNSCHEDULED 
LOW BACK DISABILITY, BEING AN INCREASE OF 5 9 DEGREES.
THE AWARD OF 46 DEGREES FOR LOSS OF THE LEFT LEG IS 
ADEQUATE. ’ '

The first sentence of the order on page 2 is deleted and

IS HEREBY CORRECTED TO READ AS FOLLOWS -
’ * The claimant is hereby awarded an increase of 59
DEGREES PERMANENT PARTIAL DISABILITY FOR UNSCHEDULED 
LOW BACK DISABILITY MAKING A TOTAL OF 192 DEGREES 
UNSCHEDULED PERMANENT PARTIAL DISABILITY. IN ALL OTHER 
RESPECTS THE HEARING OFFICER’S ORDER OF AUGUST 14, 1973
IS AFFIRMED. ' ’

The order on review dated January 9 , 1974 is otherwise

RATIFIED AND AFFIRMED.

WCB CASE NO. 73-1667 FEBRUARY 7, 1 974

CAROLYN TURAN, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS.

TOOZE, KERR AND PETERSON, DEFENSE ATTYS.

On DECEMBER 2 0 , 1 9 7 3 , THE STATE ACCIDENT INSURANCE FUND
REQUESTED REVIEW OF A REFEREE'S ORDER DATED NOVE MBER21, 1973 
WHICH, AMONG OTHER THINGS, ORDERED CLAIMANT’S CLAIM REOPENED 
AS OF FEBRUARY 1 7 , 1 972 .

The parties have now stipulated that the date of reopening
SHOULD BE AMENDED TO FEBRUARY 1 9 , 1 973 AND THAT THE REQUEST FOR
REVIEW SHOULD THEREUPON BE WITHDRAWN. THE STIPULATION IS 
ATTACHED HERETO AS EXHIBIT ’ ' A* ’ .

The board, being now fully advised, approves the stipulation

AND HEREBY ORDERS IT EXECUTED ACCORDING TO ITS TERMS.

The request for review filed by the state accident insurance

FUND IS HEREBY DISMISSED.
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STIPULATION
It is hereby stipulated by and between Carolyn turan through

HER ATTORNEY, RICHARD KROPP, AND THE STATE ACCIDENT INSURANCE FUND 
THROUGH MARCUS K. WARD, ASSISTANT ATTORNEY GENERAL, OF ITS . 
ATTORNEYS THAT THE OPINION AND ORDER OF THE HEARING REFEREE IN THE 
ABOVE—REFERRED—TO MATTER, DATED NOVEMBER 2 1 , 1 9 73 , BE AMENDED
IN THE NEXT—TO—LAST PARAGRAPH OF THE THIRD PAGE TO READ AS FOLLOWS —

* ’ It is now therefore ordered that this claim
BE REMANDED TO THE STATE ACCIDENT INSURANCE FUND TO 
BE ACCEPTED FOR PAYMENT OF COMPENSATION FROM FEBRUARY 
1 9 , 1 973 UNTIL THE CLOSURE IS AUTHORIZED PURSUANT TO
ORS 656,268, * *

AND IN CONSIDERATION THEREOF, THE 
HEREBY WITHDRAWS ITS REQUEST FOR 
1 9 , 1 9 7 3 , AND SIGNED BY R, KENNEY
SHOW DATE OF OCTOBER 1 9 , 1 973 ),

STATE ACCIDENT INSURANCE FUND 
BOARD REVIEW, DATED DECEMBER 
ROBERTS (COPY MAY ERRONEOUSLY

SAIF CLAIM NO. DB 164517 FEBRUARY 7, 1974

EDWARD C. ASHWORTH, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS.

The above—entitled matter was the subject of an own motion
ORDER DATED JANUARY 4 , 1 974 .

On PAGE 1 , fourth line of the order, the order erroneously

RECITES, "EQUAL TO 75 PERCENT LOSS OF AN ARM, ' ' THE SOLE PURPOSE 
OF THIS ORDER IS TO CORRECT THE RECORD TO RECITE, 1 ' EQUAL TO 
6 5 PERCENT LOSS OF AN ARM. T '

The own motion order of January 4 , 1 974 , should be, and it 
is hereby amended to reflect this correction.

WCB CASE NO. 72—3400—IF FEBRUARY 7, 1974

DONALD R. JOHNSON, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.

Upon motion of the appellant, the state accident insurance
FUND, THE REQUEST FOR BOARD REVIEW IS DISMISSED.
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SAIF CLAIM NO. FA 735446 FEBRUARY 7, 1974

WILLIAM J. LISH, CLAIMANT

The claimant again requests own motion consideration sub
sequent TO THE OWN MOTION ORDER DATED JULY 23 , 1 9 73 , THE QUESTION
IS WHETHER OR NOT A NUMBER OF INTERVENING INCIDENTS SINCE THE 
1 95 9 ACCIDENT ARE THE CAUSE OF CLAIMANT'S PRESENT CONDITION OR 
WHETHER OR NOT CLAIMANT’S PRESENT COMPLAINTS ARE THE RESULT OF 
THE 1 9 5 9 INJURY.

The board concludes this matter should be remanded to the
HEARINGS DIVISION TO CONDUCT A HEARING AND RENDER AN ADVISORY 
OPINION TO THE BOARD AS TO WHETHER OR NOT CLAIMANT’S PRESENT 
CONDITION AND COMPLAINTS ARE THE RESULT OF HIS 1 9 59 INJURY.

It is so ordered.

WCB CASE NO. 67-1528 FEBRUARY 7, 1974

OWEN W. GAFFNEY, CLAIMANT

This matter is before the workmen’s compensation board
UPON THE REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS CONTINUING 
JURISDICTION UNDER OWN MOTION POWER GRANTED BY ORS 6 56,27 8.

According to the records of the state accident insurance fund
CLAIMANT SUSTAINED A BACK INJURY JULY 1 9 , 1 963 AND THE CLAIM WAS
CLOSED SEPTEMBER 2 9 , 1 96 5 WITH A PERMANENT DISABILITY AWARD OF
2 0 PERCENT LOSS OF FUNCTION OF AN ARM FOR UNSCHEDULED DISABILITY. 
THE CIRCUIT COURT AFFIRMED THIS AWARD.

In 1 9 67 CLAIMANT FILED AN AGGRAVATION CLAIM AND THE CLAIM WAS 
CLOSED BY AWARD OF AN ADDITIONAL 15 PERCENT LOSS OF FUNCTION OF AN 
ARM AND, THE BOARD, ON REVIEW, AFFIRMED THE PERMANENT PARTIAL 
DISABILITY TOTALING 3 5 PERCENT LOSS OF USE OF AN ARM.

The CLAIMANT HAS PRESENTED MEDICAL EVIDENCE TO SUPPORT HIS 
REQUEST FOR BOARD’S OWN MOTION RELIEF BUT THE BOARD CONCLUDES 
FURTHER EVALUATION BY THE DISABILITY PREVENTION DIVISION IS REQUIRED 
BEFORE FINALLY RULING ON HIS REQUEST.

Therefore, the-state accident insurance fund is hereby ordered
TO ARRANGE FOR, AND PAY THE- EXPENSE OF, A FULL AND COMPLETE 
EVALUATION OF CLAIMANT’S CONDITION AT THE DISABILITY PREVENTION 
DIVISION.

It IS HEREBY FURTHER ORDERED THAT THE STATE ACCIDENT INSURANCE 
FUND REQUEST THE OPINION OF THE DISABILITY PREVENTION DIVISION AS 
TO WHETHER CLAIMANT’S PRESENT PROBLEMS ARE RELATED TO THE 
INDUSTRIAL INJURY. THE REPORT IS TO BE SUBMITTED TO THE BOARD FOR 
FURTHER CONSIDERATION AND DISPOSITION OF CLAIMANT* S REQUEST FOR 
OWN MOTION RELIEF.
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NOTICE OF APPEAL
Pursuant to ors 656.278 -

The claimant has no right to a hearing, review or appeal on

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The state accident insurance fund may request a hearing on

THIS ORDER.

This order is final unless within 30 days from the date hereof

THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 
A HEARING.

WCB CASE NO. 73-1052 FEBRUARY 12, 1974

LOUIS MCINNIS, DECEASED

POZZI, WILSON AND ATCHISON,
BENEFICIARIES’ ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The state accident insurance fund requests board review of
A HEARING OFFICER’ S ORDER WHICH REQUIRED THE FUND TO PAY BENEFITS 
TO A WIDOW OF A WORKMAN BASED ON A FINDING THAT THE WORKMAN DIED 
DURING A PERIOD OF PERMANENT AND TOTAL DISABILITY. THE FUND CONTENDS 
THE WORKMAN WAS NOT PERMANENTLY AND TOTALLY DISABLED AT HIS 
DEATH.

Claimant had sustained a compensable right leg injury on

OCTOBER 2 6 , 1 9 70. WHILE HOSPITALIZED, CLAIMANT SUFFERED A HEART
ATTACK. RESPONSIBILITY FOR THE HEART ATTACK WAS DENIED BY THE 
STATE ACCIDENT INSURANCE FUND. SUBSEQUENTLY, ON REVIEW BY THE 
BOARD, THE CLAIM FOR THE HEART CONDITION WAS ALLOWED AND THIS 
ORDER OF THE BOARD WAS LATER AFFIRMED BY THE CIRCUIT COURT.

By DETERMINATION ORDER OF MARCH 22 , 1 973 , THE CLAIMANT WAS

AWARDED 64 DEGREES (20 PERCENT) FOR UNSCHEDULED HEART DISABILITY,
IN ADDITION TO THE 3 0 DEGREES FOR LOSS OF USE OF THE RIGHT LEG 
PREVIOUSLY AWARDED.

Claimant appealed from this determination order on march

30, 1973. AN AMENDED REQUEST FOR HEARING WAS FILED APRIL 4, 1973,
ALLEGING CLAIMANT HAD DIED AND ALLEGING ENTITLEMENT OF THE 
WIDOW TO BENEFITS.

The hearing officer found and the board concurs, after
CONSIDERING THE LAY AND MEDICAL EVIDENCE INCLUDING CLAIMANT'S 
SUITABILITY ONLY FOR UNSKILLED MANUAL LABOR, HIS AGE, PHYSICAL 
DISABILITY AND EMOTIONAL PROBLEMS, THAT DECEDENT WAS PERMANENTLY 
AND TOTALLY DISABLED AT THE TIME OF HIS DEATH.

ORDER
The ORDER OF THE HEARING OFFICER DATED SEPTEMBER 11, 1973 

IS AFFIRMED.
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Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 72-3192 FEBRUARY 12, 1974

WILBUR MCCOY, CLAIMANT
RASK, HEFFERIN AND CARTER, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.

From the files and records of the workmen's compensation

BOARD, IT APPEARS THAT -
(1 ) Claimant filed a claim for workmen's compensation

BENEFITS ON OR ABOUT SEPTEMBER 1 1 , 1 972 WHICH WAS DENIED BY THE
EMPLOYER ON OCTOBER 18,1972.

( 2) Claimant requested a hearing and upon hearing the

HEARING OFFICER FOUND THE CLAIM COMPENSABLE AS AN ACCIDENTAL 
INJURY.

(3) The employer requested review by the workmen's

COMPENSATION BOARD. A MAJORITY OF THE BOARD, BY ORDER DATED 
NOVEMBER 28 , 1 973 , FOUND CLA1 MANT HAD SUFFERE D AN OCCUPATIONAL
DISEASE RATHER THAN AN INJURY.

( 4) The employer thereupon appealed the board's order to

THE CIRCUIT COURT OF MULTNOMAH COUNTY WHICH RULED ON JANUARY I 1 ,
1 974 THAT THE CLAIMANT'S CONDITION WAS A DISEASE RATHER THAN AN 
INJURY AND ORDERED THAT A MEDICAL BOARD OF REVIEW BE CONVENED TO 
FINALLY DECIDE THE COMPENSABILITY OF THE CLAIM.

The parties now wish to compromise and dispose of the matter
IN ACCORDANCE WITH ORS 6 5 6.2 89 (4 ) AND HAVE PRESENTED THE WORKMEN'S 
COMPENSATION BOARD WITH A STIPULATION OF FACTS, CONTENTIONS AND 
SETTLEMENT AGREEMENT TO DISPOSE OF THE MATTER IN ACCORDANCE WITH 
ORS 656.289 (4) AND WHICH IS ATTACHED HERETO AS EXHIBIT ' ' A* * AND 
HEREBY MADE A PART HEREOF.

The board being now fully advised, finds -

(1) That a bona fide dispute over the compensability of 
claimant's claim exists and,

(2) That the settlement agreement is fair and equitable.

The board concludes the agreement should be approved and 
executed according to its terms.

It is so ordered.

STIPULATION OF FACTS, CONTENTIONS AND SETTLEMENT
AGREEMENT

It is hereby stipulated by AND BETWEEN WILBUR MCCOY, claimant, 
ACTING FOR HIMSELF AND BY AND THROUGH HIS ATTORNEY, THOMAS O. 
CARTER, AND SUNSET FUEL CO., THE EMPLOYER, AND ITS INSURER,
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INDUSTRIAL INDEMNITY COMPANY, ACTING BY AND THROUGH ITS COUNSEL,
MIZE, KRIESIEN, FEWLESS, CHENEY AND KELLEY AND MARSHALL C,
CHENEY, JR. , AS FOLLOWS -

i . Coverage under the workmen" s compensation law of Oregon

WAS AFFORDED SUNSET FUEL COMPANY BY INDUSTRIAL INDEMNITY COMPANY 
FROM AND AFTER JULY I, 1 972 .

2. In SEPTEMBER, 1 972 , CLAIMANT FILED A CLAIM WITH HIS EMPLOYER 
ALLEGING EITHER AN ACCIDENTAL INJURY OR AN OCCUPATIONAL DISEASE 
ARISING OUT OF AND IN THE COURSE OR SCOPE OF EMPLOYMENT DURING
THE PERIOD WHEN SUCH COVERAGE WAS AFFORDED TO SUNSET FUEL COMPANY 
BY INDUSTRIAL INDEMNITY COMPANY AND CLAIMED ENTITLEMENT TO 
BENEFITS UNDER THE WORKMEN'S COMPENSATION LAW OF OREGON.

3. The claimant contends that the employer, by and through 
ITS INSURER, industrial indemnity company, should pay medical 
expenses, time loss benefits and such other benefits to which
CLAIMANT MAY BE ENTITLED UNDER THE WORKMEN’S COMPENSATION LAW 
OF THE STATE OF OREGON.

4. The employer and its insurer, industrial indemnity

COMPANY, DENY THAT CLAIMANT HAS SUSTAINED EITHER A COMPENSABLE 
INJURY OR A COMPENSABLE OCCUPATIONAL DISEASE AT ANY TIME WHILE 
EMPLOYED BY SUNSET FUEL COMPANY, AND FURTHER CONTEND ANY INJURY 
OR DISEASE FROM WHICH CLAIMANT MAY NOW SUFFER WAS AND IS WHOLLY 
UNRELATED TO ANY ACTIVITY OF EMPLOYMENT. SUNSET FUEL CO. AND 
INDUSTRIAL INDEMNITY COMPANY FURTHER CONTEND THAT ANY LOSS OF 
EARNINGS TO CLAIMANT RESULTED FROM HIS VOLUNTARY CHOICE OR IN 
THE ALTERNATIVE WAS THE RESULT OF CLAIMANT'S PRIOR PHYSICAL AND 
MENTAL CONDITION WHICH WAS WHOLLY UNRELATED TO ANY WORK ACTIVITY 
PERFORMED FOR SUNSET FUEL CO.

5. There is a bona fide dispute between claimant and sunset

FUEL CO. AND INDUSTRIAL INDEMNITY COMPANY AS TO WHETHER CLAIMANT 
HAS SUSTAINED EITHER A COMPENSABLE INJURY OR COMPENSABLE OCCUPA
TIONAL DISEASE. THE MATTER IS PRESENTLY BEFORE THE WORKMEN'S 
COMPENSATION BOARD AWAITING REFERRAL TO A MEDICAL BOARD OF REVIEW 
FOR DETERMINATION WHETHER OR NOT CLAIMANT SUFFERS FROM A COMPEN
SABLE OCCUPATIONAL DISEASE, THE WORKMEN'S COMPENSATION BOARD 
HAVING FOUND THAT CLAIMANT HAS NOT SUSTAINED A COMPENSABLE INJURY.

6. The parties have agreed that an order may be entered in
THIS CAPTIONED MATTER DISMISSING THIS CLAIM AND CONFIRMING THIS 
SETTLEMENT AND COMPROMISE. SUCH AGREEMENT HAS BEEN MADE 
PURSUANT TO THE WISHES OF THE CLAIMANT PERSONALLY AND BEING 
ADVISED BY HIS ATTORNEY, THOMAS O. CARTER, AND FURTHER THE 
CLAIMANT IS ADVISED BY HIS OWN DOCTORS — THE EMPLOYER, SUNSET 
FUEL COMPANY, AND ITS INSURER, INDUSTRIAL INDEMNITY COMPANY, 
INDEPENDENTLY AND BASED UPON THE FACTS OF THIS CLAIM AND MEDICAL 
RECORDS FURNISHED TO THE EMPLOYER AND ITS INSURER. THE PARTIES 
REPRESENT THAT THIS SETTLEMENT AND COMPROMISE IS FAIR AND 
REASONABLE. THE PARTIES AGREE THAT SUCH AN ORDER IN THIS CLAIM 
SHALL BE THAT -

a. Sunset fuel co. , by and through its insurer, industrial

INDEMNITY COMPANY, SHALL PAY AND CAUSE TO BE PAID TO THE CLAIMANT 
THE SUM OF FIFTEEN THOUSAND DOLLARS, COMMENSURATE WITH THE 
DISMISSAL OF THIS CLAIM, IN FULL, COMPLETE SETTLEMENT OF ALL 
CLAIMS ARISING OUT OF THE EMPLOYMENT OF THE CLAIMANT BY THE SAID 
EMPLOYER, INCLUDING ANY CLAIM ARISING OUT OF THE ALLEGED CONDITION
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REPORTED BY CLAIMANT ON SEPTEMBER 1 1 , 1 972 PERTAINING TO NERVOUS
FATIGUE AND DEPRESSION, INCLUDING AGGRAVATION, PENALTIES AND 
ATTORNEYS* FEES WHICH SHALL BE IN FULL AND COMPLETE SETTLEMENT 
OF ALL BENEFITS UNDER THE WORKMEN'S COMPENSATION ACT OF THE 
STATE OF OREGON FOR AND ON ACCOUNT OF SAID ALLEGED CONDITION, AND 
THAT SUCH ORDER IS MADE PURSUANT TO THE PROVISIONS OF THE WORKMEN’S 
COMPENSATION ACT OF OREGON WHEREIN THERE IS A BONA FIDE DISPUTE 
OVER THE COMPENSABILITY OF SUCH A CLAIM AND THAT UPON APPROVAL 
OF THIS SETTLEMENT AND ORDER BY THE WORKMEN’S COMPENSATION BOARD, 
THAT SAID PAYMENT SHALL BE CAUSED TO BE MADE FORTHWITH TO THE 
CLAIMANT AT HIS ADDRESS OF 7536 S, E, 2 7 TH AVENUE, PORTLAND, OREGON 
972 02 , OR IN CARE OF-HIS ATTORNEY, WHICHEVER IS SO DESIGNATED BY 
THE CLAIMANT,

b. That of and from said sum of fifteen thousand dollars
THERE SHALL BE PAID BY THE CLAIMANT BY AND THROUGH THIS EMPLOYER 
AND ITS INSURER, INDUSTRIAL INDEMNITY COMPANY, NONE DOLLARS, THEREOF 
TO THOMAS O, CARTER, ATTORNEY FOR THE CLAIMANT, FOR AND ON 
ACCOUNT OF SERVICES PERFORMED BY HIM, WHICH SUM IS DEEMED TO BE 
A REASONABLE AMOUNT,

WCB CASE NOS. 73-527, 72-1406 AND 72-1407 

FEBRUARY 12, 1974

J ACK BARRETT, CLAIMANT
DON G, SWINK, CLAIMANT1 S ATTY,

DEPT, OF JUSTICE, DEFENSE ATTY,

Reviewed by commissioners wilson and moore.

From the files and records of the workmen’s compensation
BOARD IT APPEARS THAT JACK E, BARRETT SUFFERED AN INJURY TO HIS 
SPINE ON MAY 5, 1971 WHILE IN THE EMPLOY OF LEONETTI FURNITURE
MANUFACTURING COMPANY, (LEONETTI)

A CLAIM WAS FILED WITH AND ACCEPTED BY THE STATE ACCIDENT 
INSURANCE FUND WHICH WAS THEN LIABLE FOR THE COMPENSABLE INJURIES 
OF LEONETTI WORKMEN. THE CLAIM, NO, DC 3 02 63 4 , REMAINED IN 
OPEN STATUS UNTIL FEBRUARY 5 , 1 973,

On JANUARY 1 8 , 1 972 CLAIMANT ALLEGED A SECOND, OR ADDITIONAL 
SPINE INJURY ARISING OUT OF HIS EMPLOYMENT AT LEONETTI, A CLAIM 
WAS FILED WITH EMPLOYER’S INSURANCE OF WAUSAU (WAUSAU) WHICH 
WAS THEN INSURING LEONETTI* S WORKMEN’S COMPENSATION LIABILITY,

THE CLAIM FILED WAS FOR A NEW INJURY,

Claimant also filed an aggravation claim claiming the alleged
JANUARY 1 8 , 1 9 72 INCIDENT CONSTITUTED AN AGGRAVATION OF THE
MAY 5, 1971 INJURY.

Both the state accident insurance fund and wausau denied the
CLAIMS AND CLAIMANT REQUESTED A HEARING ON EACH DENIAL. THE REQUESTS 
WERE CONSOLIDATED FOR HEARING AND ON OCTOBER 1 0 , 1 972 A HEARING
OFFICER ORDERED WAUSAU TO ACCEPT THE CLAIM AND PAY THE BENEFITS 
AS A NEW INJURY. THE ORDER AFFIRMED THE STATE ACCIDENT INSURANCE 
FUND* S DENIAL.
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Wausau thereupon requested board review, pending review

CLAIMANT AND WAUSAU STIPULATED TO A DISPUTED CLAIM SETTLEMENT 
OF THE MATTER, THE STIPULATION PROVIDED THAT —

(1) Wau SAU WOULD PAY CLAIMANT A CERTAIN SUM (TWENTY 
THOUSAND DOLLARS) AND WITHDRAW ITS REQUEST FOR REVIEW OF THE 
HEARING OFFICER’S ORDER.

(2) Claimant would recognize the validity of wausau’s

DENIAL OF HIS CLAIM IN RETURN FOR THE PAYMENT OF TWENTY THOUSAND 
DOLLARS.

On NOVEMBER 1 4 , 1 972 THE WORKMEN’S COMPENSATION BOARD

APPROVED THE SETTLEMENT AND SENT COPIES OF THE ORDER APPROVING 
IT TO ALL PARTIES, INCLUDING THE STATE ACCIDENT INSURANCE FUND.

On FEBRUARY 5 , 1 97 3 A WORKMEN* S COMPENSATION BOARD DETER

MINATION ORDER REGARDING THE MAY 5, 197 1 INJURY ISSUED GRANTING
CLAIMANT 60 PERCENT OF 32 0 DEGREES OR 192 DEGREES.

On MARCH 1 , 1 973 CLAIMANT REQUESTED A HEARING ON THE EXTENT

OF PERMANENT DISABILITY ( WCB CASE NO. 7 3 -527) FROM THE MAY 5,
197 1 STATE ACCIDENT INSURANCE FUND COVERED CLAIM.

On MARCH 1 6 , 1 973 THE STATE ACCIDENT INSURANCE FUND REQUESTED

A HEARING ON THE DETERMINATION ORDER CONTENDING —

(1) The order erred in attributing any permanent disability

TO THE MAY 5, 197 1 INJURY -
(2) That claimant was permanently totally disabled in

FACT, BUT THAT THIS DIS AB ILITY W AS CAUSED BY THE JANUARY 18, 1972
INJURY COVERED BY WAUSAU -

(3) That the disputed claim settlement between claimant

AND WAUSAU AND THE BOARD APPROVAL THEREOF WAS VOID BECAUSE THERE 
WAS NO ’’BONA fide’’ DISPUTE AS TO ’’COMPENSABILITY*’ OF THE 
JANUARY 1 8 , 1 972 INJURY.

As A PART OF THAT REQUEST FOR HEARING THE STATE ACCIDENT 
INSURANCE FUND MOVED TO HAVE WAUSAU JOINED AS A NECESSARY PARTY. 
PRESUMABLY IT WAS THE INTENTION OF ALL THAT CLAIMANT’S REQUEST 
FOR HEARING AND THE STATE ACCIDENT INSURANCE FUND* S REQUEST FOR 
HEARING WOULD BE CONSOLIDATED. A HEARING ON THE MOTION TO JOIN 
WAUSAU WAS HELD JULY 23 , 1 9 73 AND ORAL ARGUMENT WAS HAD. ADDI
TIONAL WRITTEN ARGUMENT WAS SOLICITED BY THE HEARING OFFICER AND 
WAUSAU, CLAIMANT AND THE STATE ACCIDENT INSURANCE FUND RESPONDED.

Wausau contended that claimant did not suffer an ’’accidental
injury” ON JANUARY 1 8 , 1 972 AND CITED NUMEROUS REFERENCES IN THE
ORIGINAL RECORD (WCB CASE NO. 7 2 —1 4 06 AND 1 4 07 ) TO SUPPORT THAT 
CONTENTION. IT ALSO CONTENDED THAT THE SETTLEMENT WAS BASED ON 
A GENUINE QUESTION OF LAW AND FACT AND FELL WITHIN THE DEFINITION 
OF A ' ’ BONA FIDE DISPUTE * ’ UNDE R ORS 656.289(4).

Claimant contended that -

(i) The settlement he had entered into was a genuine bona

FIDE DISPUTE SETTLEMENT OF HIS CLAIM.
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(2) That the hearing officer’s opinion and order of October

10, 1972, affirming the state accident insurance fund's denial 
OF THE JANUARY 1 8 , 1 972 CLAIM WAS RES JUDICATA AND THAT

(3) Therefore, as a matter of law, the only question
PRESENTED BY HIS REQUEST FOR HEARING WAS THE EXTENT OF PERMANENT 
DISABILITY RESULTING FROM THE INJURY OF MAY 5 , 1971.

THE STATE ACCIDENT INSURANCE FUND CONTINUED TO ASSERT THAT THE 
FACTS OF THE JANUARY 1 8 , 1 972 INCIDENT, WHILE PERHAPS NOT CLEARLY
ESTABLISHING LIABILITY AGAINST WAUSAU OR THE STATE ACCIDENT INSURANCE 
FUND, SO CLEARLY RELATED THE INCIDENT TO HIS EMPLOYMENT AT 
LEONETTI FURNITURE, THAT THERE COULD BE NO ’ 1 BONA FIDE*’ DISPUTE 
THAT THE INCIDENT WAS NONCOM PE NSABLE UNDER THE OREGON WORKMEN’S 
COMPENSATION LAW. THUS, THE STATE ACCIDENT INSURANCE FUND CONTINUED, 
THE STIPULATED SETTLEMENT WAS IN VIOLATION OF ORS 656.236 AND VOID. 
THE HEARING OFFICER FOUND THAT THIS WAS ESSENTIALLY A DISPUTE 
BETWEEN TWO INSURANCE COMPANIES OVER WHICH OF THEM WAS LIABLE 
TO CLAIMANT RATHER THAN WHETHER THE EMPLOYER WAS LIABLE TO 
CLAIMANT. HE CONCLUDED -

(1) That these facts could not form the basis of a ’ 1 bona
FIDE DISPUTE OVER COMPENSABILITY OF A CLAIM* ’ .

(2) That without such a factual basis the board was without

JURISDICTION TO APPROVE THE STIPULATED SETTLEMENT, AND THAT,

(3) The order approving stipulation and dismissing review

WAS VOID FOR LACK OF JURISDICTION.

On AUGUST 1 4 , 1 9 73 THE HEARING OFFICER, IN EFFECT, SET ASIDE
THE BOARD’S ORDER AND HELD IT FOR NAUGHT AND GRANTED THE STATE 
ACCIDENT INSURANCE FUND’S MOTION TO JOIN WAUSAU.

Before the matter was set for further hearing wausau
REQUESTED REVIEW OF THE HEARING OFFICER’S AUGUST 1 4 , 1 973 RULING

AND A STAY OF FURTHER PROCEEDING PENDING REVIEW. THE FUND OPPOSED 
THE REQUEST FOR REVIEW ON THE GROUND THAT THE HEARING OFFICER’S 
ORDER WAS NOT A ’’FINAL REVIEWABLE ORDER1’.

As THE GOVERNING BODY OF THE AGENCY THE BOARD ’ ’ IS CHARGED 
WITH DUTIES OF ADMINISTRATION, GENERAL SUPERVISION OF ACCIDENT 
PREVENTION, REHABILITATION, AND PROVIDING OF COMPENSATION, REGULA
TION AND ENFORCEMENT IN CONNECTION WITH ORS CHAPTER 6 54 AND 
ORS 656.001 TO 656.794 --------

It would naturally be supposed therefore that, having such

RESPONSIBILITY, THE BOARD MAY INTERVENE OR ACT IN A PARTICULAR CASE 
WITHIN THE AGENCY’S JURISDICTION IN FURTHERANCE OF ITS DUTY OF 
GENERAL SUPERVISION. HOWEVER THE UNITED STATES SUPREME COURT 
HELD IN BUTTERWORTH V. HOE, 112 U. S. 5 0 - 2 8 L. ED 6 56 - 5 S. CT.
2 5 ( 1 8 84 ) THAT THE EXECUTIVE SUPERVISION AND DIRECTION WHICH THE
HEAD OF A DEPARTMENT MAY EXERCISE OVER HIS SUBORDINATES IN 
MATTERS ADMINISTRATIVE AND EXECUTIVE, DOES NOT EXTEND TO MATTERS 
IN WHICH THE SUBORDINATE IS DIRECTED BY STATUTE TO ACT JUDICIALLY.

OrS 6 56 . 2 83 AND 6 5 6.2 89 ESTABLISH THAT THE HEARING OFFICER 
ACTS IN A JUDICIAL CAPACITY IN MAKING THE INITIAL DECISION AND THAT 
HIS ORDER IS THE ORDER OF THE AGENCY UNLESS A TIMELY REQUEST FOR 
DE NOVO REVIEW BY THE BOARD OF THE HEARING OFFICER’S FINAL ORDER 
IS MADE.
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In BARLAU V. MINNEAPOLIS—MOLINE POWER IMPLEMENT CO., MINN.,

9 N.W. 2D6 (1943), THE COURT RULED THAT ’ 1 WHERE AN APPEAL IS
TAKEN FROM A REFEREE'S DECISION TO THE COMMISSION, THE COMMISSION 
EXERCISES APPELLATE, NOT ORIGINAL, JURISDICTION. THE FACT THAT 
THE COMMISSION MAY HEAR NEW EVIDENCE, TRY THE CASE DE NOVO, IN 
ITS DISCRETION, AND MAKE ITS OWN FINDINGS AND DECISION IS NOT 
INCONSISTENT WITH A HEARING ON APPEAL IN ITS TRADITIONAL AND 
TECHNICAL MEANING----------------* * .

It is apparent then, that with respect to a hearing officer's
ORDERS IN A PARTICULAR CASE, THE BOARD STANDS IN THE POSITION OF 
AN ’’APPELLATE’’ BODY. BEING IN SUCH a POSITION, THE BOARD MUST 
CONSIDER AND APPLY THE WELL ESTABLISHED RULES GOVERNING SUCH 
RELATIONSHIP.

It is a basic rule that cases should not be brought before
APPELLATE BODIES IN A PIECEMEAL OR FRAGMENTARY FASHION. THUS 
IN THE ABSENCE OF STATUTE, A PARTY MAY APPEAL ONLY FROM A FINAL 
DECISION. DLOUHY V. SIMPSON TIMBER COMPANY, 24 7 OR 571 (1967).
THE ORDER OF THE HEARING OFFICER DATED AUGUST 1 4 , 1 973 IS
OBVIOUSLY NOT A ’ ’ FINAL’ * ORDER.

Having considered these rulings and the cases cited by the
STATE ACCIDENT INSURANCE FUND IN ITS BRIEF OPPOSING BOARD REVIEW, 
THE BOARD CONCLUDES THAT REVIEW SHOULD NOT BE GRANTED. WHEN THE 
REFEREE HAS ISSUED A FINAL ORDER DISPOSING OF THE WHOLE MATTER 
RAISED BY THE FUND’S REQUEST FOR HEARING, ANY PARTY AGGRIEVED 
MAY REQUEST REVIEW IN ACCORDANCE WITH ORS 6 56.2 8 9 .

The request for review of the hearing officer’s order of
AUGUST 1 4 , 1 973 IS HEREBY DENIED.

WCB CASE NO. 72-2530 FEBRUARY 15, 1974

ROBERT C. SMITH, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT’S ATTYS.

MIZE, KRIESIEN, FEWLESS, CHENEY AND KELLEY,
DEFENSE ATTYS.

On FEBRUARY 8 , 1 974 THE CIRCUIT COURT OF MARION COUNTY,

BASED ON THE STIPULATION OF THE PARTIES, DISMISSED THE APPEAL OF 
THE CLAIMANT TO SAID COURT AND REMANDED THE CLAIM TO THE WORKMEN’S 
COMPENSATION BOARD OF THE STATE OF OREGON FOR APPROVAL OF THE 
DISPUTED CLAIM SETTLEMENT.

The board has reviewed the stipulated settlement, which is
ATTACHED HERETO AS EXHIBIT ’ ’ A* ’ , AND FINDS IT FAIR AND EQUITABLE 
TO BOTH PARTIES AND CONCLUDES THAT THE STIPULATION SHOULD BE 
APPROVED AND EXECUTED ACCORDING TO ITS TERMS.

It is so ordered.

DISPUTED CLAIM SETTLEMENT

Come now the claimant, his attorney, the subject employer,
BY AND THROUGH ITS INSURANCE CARRIER AND THEIR ATTORNEYS, AND 
STATE -
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That on or about the 2 1 st day of april, i 9 71 , claimant

SUSTAINED AN INDUSTRIAL INJURY IN THE COURSE OF HIS EMPLOYMENT 
AS A MEATCUTTER FOR DICKENS* THRIFTWAY. CLAIMANT FILED A CLAIM 
WITH THE EMPLOYER AND ON OR ABOUT NOVE MBER 4 , 1971, A DETERMINA
TION ORDER WAS ENTERED WHEREIN CLAIMANT WAS AWARDED PERMANENT 
PARTIAL DISABILITY EQUAL TO 2 9 DEGREES FOR PARTIAL LOSS OF THE 
RIGHT THUMB. ON MAY 2 , 1 9 72 , A STIPULATED ORDER WAS APPROVED 
BY A HEARING OFFICER OF THE BOARD WHEREUNDER AN ADDITIONAL 2 0 
DEGREES WAS ORDERED FOR LOSS OF OPPOSITION OF THE THUMB OF THE 
RIGHT HAND. SOME SIX WEEKS AFTER THE APPROVAL OF THE STIPULATED 
ORDER, CLAIMANT REQUESTED HIS CASE BE REOPENED FOR PSYCHIATRIC 
TREATMENT. ON SEPTEMBER 1 1 , 1 972 THE INSURANCE CARRIER DENIED
THE REQUEST FOR REOPENING ON THE GROUND THERE WAS NO MEDICAL 
EVIDENCE TO SUPPORT THE CONTENTION THAT THE INJURY TO THE THUMB 
MATERIALLY CONTRIBUTED TO ANY PSYCHONEUROSIS EXISTING IN MARCH,
1 972 , OR AT THE TIME OF THE REQUEST FOR REOPENING IN JUNE, 1 972 .

Hearing was held on January 29, 1973, and on march 2 , 1973,
THE HEARING OFFICER DISAPPROVED EMPLOYER'S DENIAL AND REMANDED 
THE CLAIM TO THE EMPLOYER TO BE ACCEPTED FOR PAYMENT OF COMPENSA
TION, INCLUDING THE PROVISIONS OF PSYCHIATRIC MEDICAL CARE AND 
TREATMENT AND TEMPORARY DISABILITY BENEFITS AS DUE UNDER THE 
PROVISIONS OF THE OREGON WORKMEN'S COMPENSATION LAW FROM THE 
DATE CLAIMANT WAS FIRST ADMINISTERED ELECTROSHOCK THERAPY UNTIL 
CLAIM CLOSURE, UNDER THE PROVISIONS OF ORS 656 . 26 8.

The employer, dickens* thriftway, and its carrier, industrial

INDEMNITY, BEING DISSATISFIED WITH SAID OPINION AND ORDER, FILED 
TIMELY REQUEST FOR REVIEW, AND ON OR ABOUT THE 2 5 TH DAY OF OCTOBER, 
1 973 , THE WORKMEN'S COMPENSATION BOARD ENTERED ITS ORDER ON 
REVIEW AND HELD -

I . THE STIPULATED ORDER OF MAY 2 , 1 973 , FORECLOSED PROSECU
TION OF THE AGGRAVATION.

2. Claimant had not in fact suffered an aggravation, the 
workmen's compensation BOARD REVERSED the hearing officer's 
ORDER IN ITS ENTIRETY.

Claimant, being dissatisfied with the order on review of the

WORKMEN* S COMPENSATION BOARD, DULY FILED NOTICE OF APPEAL TO 
THE CIRCUIT COURT OF THE STATE OF OREGON FOR THE COUNTY OF MARION 
AND SAID APPEAL WAS SCHEDULED FOR ARGUMENT ON JANUARY 2 8 , 1 974 .

CONTENTIONS OF CLAIMANT
Claimant contends he sustained an accidental injury in the

COURSE OF HIS EMPLOYMENT WITH THE EMPLOYER, AND THAT SAI D 
ACCIDENTAL INJURY AGGRAVATED A PREEXISTING PSYCHONEUROSIS, AND 
THAT THE EMPLOYER IS RESPONSIBLE FOR MEDICAL CARE AND LOST TIME 
BENEFITS AND OTHER BENEFITS TO WHICH HE WOULD BE ENTITLED UNDER 
THE PROVISIONS OF THE WORKMEN'S COMPENSATION LAW OF THE STATE 
OF OREGON FOR SUCH AGGRAVATION.

CONTENTIONS OF EMPLOYER
The employer contends that as a matter of fact no aggravation

OF ANY PSYCHONEUROSIS OF CLAIMANT OCCURRED AS A RESULT OF THE 
ACCIDENTAL 1NJURY OF APRIL 2 1 , 19 7 1, OR AT ANY TIME PRIOR THERETO
OR THEREAFTER, WHILE CLAIMANT WAS EMPLOYED BY EMPLOYER, WHICH 
AROSE OUT OF OR IN THE COURSE OF HIS EMPLOYMENT, WHICH WAS OR IS
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CAUSALLY RELATED, EITHER MEDICALLY OR LEGALLY, TO HIS CLAIM 
FOR MEDICAL EXPENSES OR ANY OTHER BENEFITS UNDER THE WORKMEN'S 
COMPENSATION ACT OF THE STATE OF OREGON AS A RESULT OF ANY AGGRAVA
TION OF ANY PREEXISTING CONDITION, AND THAT CLAIMANT'S EXECUTION 
OF THE STIPULATED ORDER OF MAY 2 , 1 972 , FORECLOSED ANY PROSECUTION 
OF ANY CLAIM FOR AGGRAVATION, IF IN FACT CLAIMANT SUFFERED AN 
AGGRAVATION,

DISPUTE
The parties hereto realize their contentions and positions

INVOLVE A DISPUTED AND BONA FIDE CONFLICT, AND BOTH PARTIES 
DESIRE TO COMPROMISE AND SETTLE CLAIMANT'S CLAIM FOR ALL TIME,

SETTLEMENT
The parties have agreed that an order may be entered in the

APPEAL FILED IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR THE 
COUNTY OF MARION DISMISSING SAID APPEAL AND REMANDING THIS CLAIM 
TO THE WORKMEN'S COMPENSATION BOARD FOR AN ORDER DISMISSING THIS 
CLAIM AND CONFIRMING THIS SETTLEMENT AND COMPROMISE, SUCH 
AGREEMENT HAS BEEN MADE AT THE REQUEST OF CLAIMANT PERSONALLY, 
CLAIMANT HAVING BEEN ADVISED BY HIS OWN DOCTORS AND THROUGH HIS 
ATTORNEY, THE PARTIES REPRESENT THIS SETTLEMENT AND COMPROMISE 
IS FAIR AND REASONABLE, THE PARTIES AGREE THAT SUCH ORDER SHALL 
BE -

1, That the employer shall pay to the claimant the sum of
FIFTEEN THOUSAND DOLLARS (FIFTEEN THOUSAND DOLLARS) UPON 
APPROVAL OF THIS STIPULATED ORDER, IN FULL, COMPLETE AND FINAL 
SETTLEMENT OF ALL CLAIMS ARISING OUT OF THE EMPLOYMENT OF 
CLAIMANT BY THE EMPLOYER, PARTICULARLY BUT NOT LIMITED TO THE 
ALLEGED AGGRAVATION OF ANY PSYCHONEUROSIS SUFFERED BY CLAIMANT 
AND ALLEGEDLY AGGRAVATED AS A RESULT OF THE INDUSTRIAL INJURY 
OF APRIL 2 1, 19 7 1, OR ANY OTHER OCCURRENCE DURING THE COURSE OF
claimant's employment with the employer, and for all benefits
OF ANY TYPE UNDER THE PROVISIONS OF THE OREGON WORKMEN'S 
COMPENSATION ACT, INCLUDING BUT NOT LIMITED TO TEMPORARY TOTAL 
DISABILITY PAYMENTS, MEDICAL EXPENSES, ATTORNEYS' FEES, SURVIVOR
SHIP BENEFITS, IF ANY, PERMANENT OR TEMPORARY LOSS OF EARNING 
CAPACITY, PERMANENT PARTIAL DISABILITY, TOTAL DISABILITY OR ANY 
DISABILITY WHATSOEVER, INCLUDING ANY CLAIM OF AGGRAVATION OF 
claimant's PSYCHONEUROTIC CONDITION,

2, That of and from the said sum of fifteen thousand dollars
THERE SHALL BE PAID BY THE CLAIMANT TO HIS ATTORNEY, DAN O'LEARY,
THE SUM OF FIFTEEN HUNDRED DOLLARS AS AND FOR LEGAL SERVICES 
RENDERED,

3, That claimant desires to withdraw his appeal from the
ORDER ON REVIEW OF THE WORKMEN'S COMPENSATION BOARD DATED 
OCTOBER 2 5 , 1 973 , AND THAT SAID ORDER OF THE WORKMEN'S COMPENSATION
BOARD OF OCTOBER 2 5 , 1 973 BE AFFIRMED, AND THAT C LA I M ANT' S C LAI M
FOR PSYCHIATRIC CARE AND TREATMENT SHALL BE CLOSED AND HE SHALL 
BE FOREVER BARRED FROM ASSERTING ANY FURTHER CLAIM FOR COMPENSA
TION UNDER THE WORKMEN'S COMPENSATION ACT OF THE STATE OF OREGON 
BASED ON THE CONTENTS AND MATTERS CONTAINED AND ASSERTED IN HIS 
CLAIM FOR AGGRAVATION OF HIS PSYCHONEUROTIC CONDITION - AND IT IS 
FURTHER UNDERSTOOD AND AGREED THAT CLAIMANT WILL HAVE NO AGGRAVA
TION RIGHTS AS PROVIDED BY THE WORKMEN'S COMPENSATION ACT AS A 
RESULT OF THE CLAIMED AGGRAVATION OF CLAIMANT'S PSYCHONEUROTIC 
CONDITION AS A RESULT OF THE INDUSTRIAL INJURY OF APRIL 21, 1971,
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OR ANY OTHER OCCURRENCE ARISING OUT OF OR IN THE COURSE OF 
claimant’s EMPLOYMENT BY EMPLOYER.

4. That an order be entered in the appeal pending in the

CIRCUIT COURT OF THE STATE OF OREGON FOR THE COUNTY OF MARION 
DISMISSING SAID APPEAL AND REMANDING THIS CLAIM TO THE WORKMEN'S 
COMPENSATION BOARD OF THE STATE OF OREGON FOR APPROVAL OF THIS 
SETTLEMENT AND AGREEMENT.

WCB CASE NO. 73-1171 FEBRUARY 19, 1974

JESSE KOROUSH, CLAIMANT
S. DAVID EVES, CLAIMANT'S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The issue involved is whether or not claimant is permanently

TOTALLY DISABLED AS ORDERED BY THE HEARING OFFICER, AND IF NOT,
THE EXTENT OF PERMANENT PARTIAL DISABILITY.

Claimant, a si year old truck driver, had extensive fractures

IN HIS INDUSTRIAL TRUCK ACCIDENT. THE FRACTURE OF THE PELVIS HAS 
NO RESIDUAL DEFORMITIES IN THE PELVIC RING OR THE SACROILIAC JOINT. 
THE FINDINGS OF THE BACK EVALUATION CLINIC DIAGNOSED CLAIMANT'S 
CONDITION AS CHRONIC LOW BACK PAIN, AGGRAVATION OF CERVICAL SPINE 
STRAIN AND GROSS FUNCTIONAL OVERLAY. THE PSYCHOLOGICAL FINDINGS 
STATED THAT HIS CONDITION WAS CHRONIC AND AGGRAVATED BY THE INJURY 
TO A MODERATE DEGREE.

The board finds that the medical evidence coupled with other

RELEVANT FACTORS AFFECTING HIS EMPLOYABILITY DOES NOT ESTABLISH 
PRIMA FACIE THAT THE CLAIMANT IS PERMANENTLY TOTALLY DISABLED.
THE CLAIMANT THEREFORE MUST ESTABLISH HIS WILLINGNESS TO SEEK 
GAINFUL AND SUITABLE REGULAR EMPLOYMENT.

Claimant has a tenth grade education and has demonstrated
POOR MOTIVATION. THE BOARD CONCURS WITH THE HEARING OFFICER'S 
OPINION THAT CLAIMANT ' ' . . . HAS NOT OVEREXERTED HIMSELF IN

SEEKING WORK FOR WHICH HE MIGHT BE QUALIFIED NOR WAS HE VERY 
COOPERATIVE IN ANY ATTEMPT, EITHER THROUGH DISABILITY PREVENTION 
DIVISION OR THE DIVISION OF VOCATIONAL REHABILITATION TO DETERMINE 
WHAT HE CAN DO.’* CLAIMANT'S LACK OF CANDOR TO THE ATTENDING 
DOCTOR AND THE EXAMINING DOCTORS REFLECTS POORLY ON HIS CREDIBILITY.

The board finds that the claimant is not permanently totally

DISABLED. THE BOARD FURTHER FINDS CLAIMANT HAS SUSTAINED A TOTAL 
OF FIFTY PERCENT OR 160 DEGREES PERMANENT PARTIAL UNSCHEDULED 
DISABILITY.

ORDER
The order of the hearing officer dated august 2 , 1973 is

REVERSED.
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.Claimant is awarded a total, of 50 percent (160 degrees)
PERMANENT PARTIAL UNSCHEDULED DISABILITY. THIS IS AN INCREASE 
OF 80 DEGREES AWARDED IN THE DETERMINATION ORDER DATED APRIL 
13, 1973.

Counsel for claimant is to receive as a fee, 25 percent of

THE INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID 
AWARD, WHICH WHEN COMBINED WITH FEES RECEIVED UNDER THE ORDER 
OF THE HEARING OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 72-1457 FEBRUARY 20, 1974

J. C. STEWART, CLAIMANT
SLACK AND SLACK, CLAIMANT'S ATTYS.
LONG, NEUNER, DOLE AND CALEY,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests reversal of the hearing officer's order

WHICH DENIED PERMANENT TOTAL DISABILITY.

The DETERMINATION ORDER AWARDED 192 DEGREES UNSCHEDULED 
LOW BACK DISABILITY AND 23 DEGREES-LEFT LEG DISABILITY. THE 
HEARING OFFICER AWARDED CLAIMANT A TOTAL OF 2 5 6 DEGREES UN
SCHEDULED LOW BACK PERMANENT PARTIAL DISABILITY AND AFFIRMED 
THE 23 DEGREES LEFT LEG DISABILITY.

Claimant, a 44 year old millwright, fell on greasy stairs

OCTOBER 6 , 1 967 INJURING HIS BACK. HE HAS HAD A LAMINECTOMY AND 
A FUSION. THE BACK EVALUATION CLINIC STATES HE CANNOT RETURN TO 
HIS FORMER OCCUPATION AS A MILLWRIGHT AND RATES HIS LOSS OF 
FUNCTION AS MODERATE. THE PSYCHOLOGICAL EXAMINER STATES THERE 
IS CONSIDERABLE CHRONIC PSYCHOPATHOLOGY WHICH HAS BEEN MODERATELY 
AGGRAVATED BY THE ACCIDENT. THE ATTENDING PHYSICIAN STATES THE 
ANXIETY TENSION WOULD APPEAR TO BE UNRELATED TO THE ACCIDENT.

On DE NOVO REVIEW OF ALL OF THE EVIDENCE AND ESPECIALLY THE 
MEDICAL EVIDENCE, THE BOARD FINDS CLAIMANT NOT TO BE PRIMA FACIE 
IN THE ODD LOT CATEGORY.

Claimant's poor motivation prevents an award of permanent

TOTAL DISABILITY UNDER THE ODD LOT DOCTRINE.

ORDER

The order of the hearing officer dated august 13, 1973 is
AFFIRMED.
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WCB CASE NO, 73-2092 FEBRUARY 20, 1974
WCB CASE NO. 73-2105 FEBRUARY 20, 1974

GARY A. ROBERTS, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.

Claimant's new attorney, dan o'leary, moved the board for
AN ORDER WITHDRAWING THE BOARD' S ORDER OF JANUARY 2 4 , 1 974 AND

RECONSIDERATION AFTER ALLOWING CLAIMANT TO FILE A BRIEF IN SUPPORT 
OF HIS REQUEST FOR REVIEW,

In THE AFFIDAVIT SUPPORTING THE MOTION, MR. O' LEARY SUGGESTS 
A BRIEF MIGHT BE OF ASSISTANCE.

The BOARD NOTES ITS ORDER OF JANUARY 24 , 1 974 IS FOUNDED, IN

PART, ON THE ABSENCE OF EVIDENCE WHICH CLAIMANT COULD HAVE PRODUCED 
AND THE UNRELIABILITY OF THAT WHICH CLAIMANT PRESENTED PERSONALLY.

Under these circumstances, the board concludes the motion
SHOULD BE, AND IT IS HEREBY, DENIED.

WCB CASE NO. 72-3026 FEBRUARY 20, 1974 

JACK MCCUISTON, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The state accident insurance fund requests reversal of the
HEARING OFFICER'S AWARD OF PERMANENT TOTAL DISABILITY.

Claimant, a 53 year old cement finisher, received an award
OF 2 5 PERCENT (80 DEGREES) PERMANENT PARTIAL UNSCHEDULED LOW 
BACK DISABILITY BY THE DETERMINATION ORDER. THE HEARING OFFICER 
AWARDED PERMANENT TOTAL DISABILITY.

The attending orthopedist concluded claimant's condition was
STABLE AND THAT HIS CONVALESCENCE AND REHABILITATION HAVE BEEN 
LENGTHENED BY HIS OVERWEIGHT PROBLEM AND PREEXISTING ARTHRITIS 
OF THE SPINE. HE FURTHER CONCLUDED CLAIMANT WILL BE CAPABLE OF 
PERFORMING LIGHT WORK NOT REQUIRING BENDING OR HEAVY LIFTING AND 
SHOULD BE RETRAINED BY THE DIVISION OF VOCATIONAL REHABILITATION,

The back evaluation clinic diagnosed chronic low back strain,
RECOMMENDED WEIGHT LOSS OF 5 0 POUNDS AND FOUND ' ' MILD1 ' LOSS 
OF FUNCTION OF THE BACK AND STATED CLAIMANT WAS PHYSICALLY UNABLE 
TO RETURN TO HIS OCCUPATION BUT CAN DO SOME TYPE OF WORK. THE 
PSYCHOLOGIST HAS A MORE GUARDED PROGNOSIS.

The board finds that the medical facts and the other factors
SUCH AS AGE, EDUCATION, MENTAL CAPACITY AND TRAINING OF THIS 
CLAIMANT DO NOT ESTABLISH A PRIMA FACIE CASE OF ODD —LOT STATUS.
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THE BOARD ALSO FINDS THAT CLAIMANT HAS POOR MOTIVATION FOR 
RETURNING TO EMPLOYMENT. THE CLAIMANT THEREFORE IS NOT 
PERMANENTLY TOTALLY DISABLED.

The board recommends intensive job placement efforts and

DIVISION OF VOCATIONAL REHABILITATION EFFORTS IF THE CLAIMANT 
WISHES TO AVAIL HIMSELF OF THIS SERVICE.

ORDER

The order of the hearing officer dated October 19, 1973 is
REVERSED.

Claimant is awarded a total of 60 percent (192 degrees)
UNSCHEDULED PERMANENT PARTIAL DISABILITY FOR LOW BACK, WHICH IS 
AN INCREASE OF 112 DEGREES FROM THE AWARD GRANTED BY THE 
DETERMINATION ORDER.

Claimant’s counsel shall be paid, as a reasonable attorney’s
FEE, 25 PERCENT OF THE INCREASED COMPENSATION (112 DEGREES), 
PAYABLE FROM CLAIMANT’S COMPENSATION AS PAID. SUCH FEE SHALL 
NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 72-1324 FEBRUARY 21, 1974

RAMON SALAZAR, CLAIMANT
CRAMER AND PINKERTON, CLAIMANT’S ATTYS.
PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests an increase from the i 92 degrees un
scheduled permanent partial disability awarded by the hearing
OFFICER TO PERMANENT TOTAL DISABILITY.

Claimant, now 5 8 years old, of Mexican descent and who does
NOT SPEAK ENGLISH, RECEIVED AN INDUSTRIAL INJURY OCTOBER 8, 1969
TO HIS RIGHT SHOULDER. THIS WAS DIAGNOSED AS PARTIAL RUPTURE OF 
THE ROTATOR CUFF OF THE RIGHT SHOULDER. SURGERY DID NOT SEEM TO. 
HELP AND THE CLAIMANT HAS A FROZEN SHOULDER AND DYSTROPHY OF THE 
HAND AND ARM, THE SHOULDER AND ARM CONDITION CONTINUES TQ 
DETERIORATE. MEDICAL EVIDENCE INDICATES CLAIMANT COULD LIFT 30 
TO 4 0 POUNDS OF WEIGHT TO THE BELT LEVEL, FIVE POUNDS TO THE 
SHOULDER LEVEL BUT WOULD BE UNABLE TO LIFT EVEN THE ARM ABOVE 
THE SHOULDER LEVEL.

Claimant’s work experience has been in manual labor in

AGRICULTURE IN MEXICO, TEXAS AND OREGON. VOCATIONAL REHABILITA
TION EXPERTS STATE RETRAINING WOULD BE VERY DIFFICULT BECAUSE OF 
THE LANGUAGE BARRIER.

In view of claimant's age, the language barrier, the medical

EVIDENCE AND ALL OF THE EVIDENCE IN THIS RECORD, THE BOARD, ON 
REVIEW, FINDS THE CLAIMANT TO BE PERMANENTLY TOTALLY DISABLED.
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ORDER

The order of the hearing officer is modified to grant
CLAIMANT AN AWARD OF PERMANENT TOTAL DISABILITY AS OF THE DATE 
OF THIS ORDER.

Counsel for claimant is to receive as a fee, 25 percent of
THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD, WHICH 
COMBINED WITH FEES ATTRIBUTABLE TO THE ORDER OF THE HEARING 
OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 68-931 FEBRUARY 21, 1974

CECIL MCCARTY, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.

On FEBRUARY 4 , 1 974 CLAIMANT REQUESTED THAT THE BOARD, ON 
ITS OWN MOTION, GRANT HIM ADDITIONAL CARE AND COMPENSATION FOR 
CONDITIONS ALLEGEDLY RESULTING FROM AN INJURY OF FEBRUARY 3,
1 96 6 ON WHICH THE CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED.

The claimant has also, as an alternative means of relief,
REQUESTED A HEARING SEEKING FURTHER COMPENSATION ON THE GROUNDS 
THAT HIS PRESENT CONDITION MAY RELATE TO AN INJURY ON JULY 24,
1 972 WHICH OCCURRED IN THE EMPLOY OF ANOTHER EMPLOYER. THAT 
REQUEST FOR HEARING, WCB CASE NO. 7 4 -2 06 , IS PRESENTLY PENDING 
BEFORE THE HEARINGS DIVISION OF THE WORKMEN'S COMPENSATION BOARD.

The board concludes that the matter of whether claimant's
CONDITION IS RELATED TO HIS FEBRUARY 3 , 1 966 INJURY SHOULD BE
REFERRED TO THE HEARINGS DIVISION FOR RECEIPT OF EVIDENCE, SAID 
EVIDENCE TO BE RECEIVED IN A HEARING CONSOLIDATED WITH THE REQUEST 
FOR HEARING NOW PENDING. WHEN THE HEARING OFFICER HAS RECEIVED 
THE EVIDENCE HE SHOULD FURNISH A TRANSCRIPT OF THE PROCEEDINGS 
AND HIS RECOMMENDATION TO THE WORKMEN'S COMPENSATION BOARD.

It IS SO ORDERED.

WCB CASE NO. 73-1106 FEBRUARY 21, 1974
WCB CASE NO. 73-1107 FEBRUARY 21, 1974

WILLIAM LANGLEY, CLAIMANT
WILLIAM GROSS, CLAIMANT' S ATTY.
NOREEN SALTVEIT, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF 
CROSS-APPEAL BY EMPLOYER

Reviewed by commissioners wilson and moore.

Following a consolidated hearing in the above entitled cases,
A HEARING OFFICER FOUND CLAIMANT ENTITLED TO COMPENSATION FOR AN
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INJURY OF DECEMBER 8 , 1 972 AND ORDERED THE STATE ACCIDENT INSURANCE
FUND (WCB CASE NO. 7 3 -1 1 06 ) AND LUMBERMEN'S MUTUAL. CASUALTY 
COMPANY (WCB CASE NO. 7 3 -1 1 07) TO SHARE EQUALLY THE COST OF 
claimant’s COMPENSATION.

The state accident insurance fund and lumbermen's mutual

EACH REQUESTED REVIEW OF THAT ORDER.

The DISPUTE AROSE OUT OF THE FOLLOWING FACTS -

On DECEMBER 3 , 1 96 9 CLAIMANT. A THEN 38 YEAR OLD TRUCK

DRIVER WITH A HISTORY OF PREEXISTING BACK DISABILITY, SUFFERED 
ANOTHER LOW BACK INJURY WHEN HE FELL WHILE WORKING FOR NESS AND 
COMPANY, WHO CARRIED ITS WORKMEN* S COMPENSATION INSURANCE WITH 
lumbermen’s MUTUAL CASUALTY COMPANY.

After a short period of temporary disability he returned to

WORK AND WORKED STEADILY, ALBEIT WITH DIFFICULTY, UNTIL JANUARY 
21, 197 1 WHEN INCREASING PAIN FORCED INTERRUPTION OF HIS EMPLOYMENT,

On JANUARY 2 8 , 1 971 DR. LAURENCE LANGSTON PERFORMED A 
LAMINECTOMY AND DISC EXCISION AT L2 -L3 .

On MAY 10, 197 1 FURTHER SURGERY FOR SCAR TISSUE REMOVAL,

ADDITIONAL laminectomy and FUSION OF THE L2 -L3 vertebral bodies 
WAS CARRIED out.

After a period of convalescence and an unsuccessful trial
OF LIGHT WORK, AND ADDITIONAL TREATMENT FOR COM PL 1C ATI ON S, HE 
WAS ENROLLED IN A VOCATIONAL REHABILITATION PROGRAM UNDER THE 
AUSPICES OF THE DIVISION OF VOCATIONAL REHABILITATION. AS A PART 
OF THAT HE WAS PLACED IN A WORK EXPERIENCE AND EVALUATION PROGRAM 
INVOLVING BEING ASSIGNED FOR ONE WEEK TO RIDE WITH A DRIVER OF A 
VAN TRANSPORTING NON AM B UL ATORY RETARDED CHILDREN.

On DECEMBER 8 , 1 972 , AN ICY DAY, HE SLIPPED ATTEMPTING TO

REENTER THE VAN, FELL, AND SLID A SHORT DISTANCE ON THE ICE 
CAUSING REINJURY TO HIS BACK. HE SOUGHT AND RECEIVED ADDITIONAL 
MEDICAL TREATMENT FOR AN ACUTE LOW BACK STRAIN FROM HIS FAMILY 
PHYSICIAN, DR. GORDON V. MEYERS.

Shortly thereafter notice of the additional injury was
GIVEN TO lumbermen's MUTUAL. LUMBERMEN’S MUTUAL SUGGESTED 
THAT CLAIMANT FILE A CLAIM AGAINST THE STATE ACCIDENT INSURANCE 
FUND WHICH PROVIDED WORKMEN’S COMPENSATION BENEFITS TO PERSONS 
INJURED WHILE IN THE COURSE OF A DIVISION OF VOCATIONAL REHABILITA
TION EVALUATION OR TRAINING PROGRAM. ON FEBRUARY 2 7 , 1 973 A CLAIM
WAS MADE AGAINST THE STATE ACCIDENT INSURANCE FUND. LUMBERMEN'S 
MUTUAL THEN UNILATERALLY TERMINATED FURTHER BENEFITS TO CLAIMANT 
ON THE GROUND THAT HIS INJURY OF DECEMBER 8 , 1 9 72 WAS A NEW INJURY
AND HIS SUBSEQUENT TEMPORARY TOTAL DISABILITY WAS ATTRIBUTABLE TO 
THAT INJURY.

The STATE ACCIDENT INSURANCE FUND DENIED THE CLAIM FOR THE 
DECEMBER 8 , 1 972 INJURY ON THE GROUNDS IT WAS LEGALLY AN AGGRA
VATION OF THE DECEMBER 3 , 1 96 9 INJURY AND THUS THE RESPONSIBILITY
OF lumbermen's MUTUAL.

Claimant requested a hearing to contest the state accident
INSURANCE fund's DENIAL AND LUMBERMEN MUTUAL* S TERMINATION OF 
BENEFITS.
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On MARCH 2 7, 1 973 , IN ACCORDANCE WITH ORS 6 5 6,3 07 ( 1 ) , THE
ADMINISTRATOR OF THE BOARD'S COMPLIANCE DIVISION DIRECTED 
LUMBERMEN1 S MUTUAL CASUALTY COMPANY, TO CONTINUE MAKING PAYMENTS 
TO CLAIMANT PENDING A FINAL DETERMINATION OF RESPONSIBILITY IN 
THIS MATTER,

After reviewing the evidence the hearing officer equally

DIVIDED THE LIABILITY FOR THE DECEMBER 8 , 1 972 INJURY BETWEEN
lumbermen's MUTUAL AND THE STATE ACCIDENT INSURANCE FUND, THE 
OREGON WORKMEN'S COMPENSATION LAW DOES NOT PERMIT APPORTIONMENT 
AND THE HEARING OFFICER ERRED IN ADOPTING THAT SOLUTION,

We are thus confronted with the task of correctly determining
FACTUALLY AND LEGALLY, WHERE THE LIABILITY BELONGS.

In THE EDWIN SAILER CASE, WCB CASE NOS, 7 2 —3 07 8 AND 72 —3 079 ,
THE BOARD DEALT WITH THE RESOLUTION OF CLOSE AGGRAVATION-NEW 
INJURY CASES. WE STATED -

''Where there is no clear factual basis to distinguish

WHICH OF TWO EMPLOYERS IS LIABLE FOR AN OBVIOUSLY 
COMPENSABLE CONDITION, POLICY CONSIDERATIONS MAY BE 
RESORTED TO IN ORDER TO RESOLVE THE PROBLEM. ' '

The PATTERN OF EVIDENCE IN THIS CASE IS MUCH CLEARER THAN IN 
SAILER AND THE PATTERN SUGGESTS THAT THE STATE ACCIDENT INSURANCE 
FUND IS SOLELY LIABLE. ALTHOUGH THE EVIDENCE IS SOMEWHAT CONFUSED 
OVER EXACTLY HOW THE INJURY HAPPENED, THE BOARD IS CONVINCED THAT 
EITHER THE POOR FOOTING CAUSED BY THE WEATHER OR THE INHERENT 
DIFFICULTY IN REENTERING THE VEHICLE PLAYED A MAJOR PART IN 
PRECIPITATING THE FALL. IN ADDITION TO THIS FACTUAL BASIS WE NOTE 
THAT ORS 6 5 5.6 1 5 ( 1 ) PROVIDES -

' ' All clients participating in a work evaluation or work
EXPERIENCE PROGRAM OF THE DIVISION (OF VOCATIONAL
rehabilitation) are considered as workmen subject to
ORS 656.001 TO 656.794 FOR THE PURPOSES OF THIS SECTION. ' '

It is apparent from this language that the legislature
INTENDED THE BURDEN OF INJURIES ''ARISING OUT OF AND IN THE COURSE 
OF REHABILITATION’ ' TO BE BORNE BY THE REHABILITATION AGENCY AS 
FULLY AS THOUGH THE REHABILITATION CLIENT WERE AN ORDINARY 
EMPLOYEE.

Considering the statutory policy and facts of this case, the

BOARD IS PERSUADED THE CLAIMANT SUFFERED A NEW AND LEGALLY 
INDEPENDENT INJURY FOR WHICH THE STATE ACCIDENT INSURANCE FUND IS 
LIABLE. THIS IS NOT TO SAY THAT THE STATE ACCIDENT INSURANCE FUND 
is NOW LIABLE FOR ALL CLAIMANT’S PREEXISTING DISABILITY. THE 
TIME LOSS, MEDICAL CARE AND PERMANENT DISABILITY ASSOCIATED WITH 
THE DECEMBER 3 , 1 96 9 INJURY REMAINS THE LIABILITY OF NESS AND
COMPANY AND LUMBERMEN’ S MUTUAL CASUALTY COMPANY.

The state accident insurance fund is liable only for the time
LOSS, MEDICAL CARE AND PERMANENT DISABILITY (IF ANY) ATTRIBUTABLE 
TO THE DECEMBER 8 , 1 972 INJURY.

The hearing officer's order apportioning liability for compen
sation AND attorney’s FEES MUST BE REVERSED. ALTHOUGH LUMBERMEN’S 
CASUALTY ERRED IN UNILATERALLY TERMINATING TIME LOSS BENEFITS,
THE NOVELTY OF THE PROBLEM AND THE LEGITIMACY OF THE QUESTION 
INDICATE NO PENALTY SHOULD BE ASSESSED AGAINST THE STATE ACCIDENT 
INSURANCE FUND OR LUMBERMEN'S MUTUAL.
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ORDER
Paragraph number one of the order portion of the hearing 

officer's order is hereby affirmed.

Paragraphs two, three and four of said order are hereby
REVERSED.

The letter of denial dated march 13, 1973, issued by 
lumbermen's mutual casualty company is hereby approved.

The state accident insurance fund is hereby ordered to accept

claimant's CLAIM FOR THE ACCIDENT OF DECEMBER 8 , 1 9 72 AND PAY TO
CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM 
DECEMBER 8 , 1 972 UNTIL SUCH TIME AS IT MAY PROPERLY BE TERMINATED
PURSUANT TO ORS 6 56.2 6 8 .

The state accident insurance fund is hereby ordered to
REIMBURSE lumbermen's MUTUAL CASUALTY COMPANY FOR -

(l ) All sums lumbermen* s mutual casualty company paid
PURSUANT TO THE DIRECTIVE OF THE BOARD* S COMPLIANCE DIVISION 
DATED MARCH 27 , 1 9 73 AND,

(2) All sums lumbermen's mutual casualty company paid
PURSUANT TO THE HEARING OFFICER'S ORDER.

Lumbermen's mutual casualty company and the state accident

INSURANCE FUND SHALL EACH SUBMIT THE CLAIM FOR WHICH THEY ARE 
RESPECTIVELY LIABLE TO THE EVALUATION DIVISION WHEN WARRANTED 
UNDER ORS 6 56.2 6 8 .

Claimant's attorney is hereby awarded a reasonable 
attorney's fee of one thousand dollars, for his services at the

HEARING AND ON THIS REVIEW, PAYABLE BY THE STATE ACCIDENT INSURANCE 
FUND, IN LIEU OF THE FEE AWARDED BY THE HEARING OFFICER.

WCB CASE NO. 73-557 FEBRUARY 22, 1974

LEROY A. CHRISTIANSEN, CLAIMANT
BOYER AND PUTNEY, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

The issue in this.case is extent of permanent disability.
THE DETERMINATION ORDER AWARDED 48 DEGREES (15 PERCENT) FOR 
UNSCHEDULED PERMANENT PARTIAL DISABILITY OF THE NECK AND 
SHOULDERS. THE HEARING OFFICER INCREASED THIS AWARD TO A TOTAL 
OF 192 DEGREES (6 0 PERCENT) UNSCHEDULED PERMANENT PARTIAL 
DISABILITY. CLAIMANT APPEALS REQUESTING PERMANENT TOTAL 
DISABILITY.

The claimant, a so year old auto mechanic, received a strain

TO HIS RIGHT ARM AND TO HIS NECK JUNE 11, 1970. HE LATE R COMPLAINED
OF NECK, SHOULDER AND ARM PAINS AND HEADACHES AND LATER STILL
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LOW BACK PAINS. EXAMINATIONS BY ORTHOPEDISTS AND NEUROLOGISTS 
REVEALS MINIMAL PHYSICAL OBJECTIVE FINDINGS. THE PHYSICAL 
REHABILITATION CENTER ALSO FOUND MINIMAL PHYSICAL DISABILITY 
ALONG WITH MODERATE AGGRAVATION OF PREEXISTING PSYCHOPATHOLOGY. 
THEY FURTHER FOUND CLAIMANT IS ELIGIBLE FOR VOCATIONAL REHABILITA
TION SERVICES AND PSYCHOLOGICALLY HE IS CONSIDERED A FAIR CANDIDATE 
FOR REHABILITATION.

The board recommends that claimant avail himself of the
SERVICES OF VOCATIONAL REHABILITATION TRAINING WHEN HE DECIDES 
HE WANTS TO.

On de novo review the board affirms the findings and order
OF THE HEARING OFFICER AND ADOPTS HIS OPINION AND ORDER.

ORDER

The ORDER OF THE HEARING OFFICER DATED JULY 6 , 1 973 IS
AFFIRMED.

WCB CASE NO. 73-1.848 FEBRUARY 22, 1974

DANICE FOSTER, CLAIMANT
BURNS AND EDWARDS, CLAIMANT1 S ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE 
WORKMEN* S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY 
THE EMPLOYER, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN 
WITHDRAWN BY THE EMPLOYER'S COUNSEL,

, It is therefore ordered that the review now pending before
THE BOARD IS HEREBY DISMISSED.

WCB CASE NO. 73-1767 FEBRUARY 22, 1974

WILLIAM SULLIVAN, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.

ROBERT E. JOSEPH, JR. , DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issue is extent of permanent disability, claimant was
AWARDED 15 PERCENT FOR UNSCHEDULED LOW BACK DISABILITY BY THE 
DETERMINATION ORDER. THIS AWARD WAS AFFIRMED BY THE HEARING 
OFFICER. CLAIMANT REQUESTS AN INCREASE IN THE UNSCHEDULED 
PERMANENT PARTIAL DISABILITY.

Claimant, a 28 year old fitter, received a back injury
AUGUST 3 1 , 197 1 AND CONT I NUE D WORK FOR APPROX I MATE LY 1 0 MONTHS
AFTER THE INJURY. HE HAD A SPINAL FUSION AND LAMINECTOMY IN
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AUGUST OF 19 72 AND RETURNED TO WORK FOR HIS FORMER EMPLOYER AT 
THE SAME OCCUPATION FIVE AND ONE HALF MONTHS LATER. CLAIMANT 
HAS WORKED CONTINUOUSLY AT STRENUOUS OCCUPATIONS SINCE JANUARY, 
1 9 7 3.

On de novo review of the entire record, the board concurs
WITH THE FINDINGS AND ORDER OF THE HEARING OFFICER.

ORDER

The ORDER OF THE HEARING OFFICER DATED SEPTEMBER 13, 1973
IS AFFIRMED.

WCB CASE NO. 73-591 FEBRUARY 22, 1974

BRADLEY G. MATTICE, CLAIMANT
ROBERT E, JONES, CLAIMANT1 S ATTY.

KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The issue involved in this matter is the extent of permanent
PARTIAL DISABILITY.

Claimant was awarded permanent partial disability equal to
32 DEGREES OR 10 PERCENT LOW BACK DISABILITY BY THE DETERMINATION 
ORDER. THE HEARING OFFICER INCREASED THE AWARD TO A TOTAL OF 1 1 2 
DEGREES EQUAL TO 3 5 PERCENT LOW BACK DISABILITY. THE EMPLOYER 
REQUESTS BOARD REVIEW.

This 25 year old choker setter was hit in the head by a
HAUL-BACK CABLE AUGUST 24, 1970. AN ORTHOPEDIST AND NEUROLOGIST 
FOUND MINIMAL PHYSICAL INJURY AND RECOMMENDED BACK EVALUATION 
WORKUP. THE BACK EVALUATION CLINIC DIAGNOSED CHRONIC LOW BACK 
STRAIN WITH NO EVIDENCE OF DISC PATHOLOGY AND NORMAL NEUROLOGICAL 
FINDINGS. THE PHYSICAL REHABILITATION CENTER FOUND CLAIMANT1 S 
PHYSICAL DISABILITY AS MINIMAL.

Claimant attempted on two occasions to go back to strenuous
WORK AS A CHOKER SETTER AND AS A CAT DRIVER. HE WAS UNABLE TO 
MAINTAIN EITHER OF THESE OCCUPATIONS.

Claimant desires to establish his own machine shop with the
HELP OF TRAINING BY CLAIMANT1 S FATHER IN MACHINE SHOP WORK.

On de novo review of the entire record, the board affirms
THE FINDINGS AND ORDER OF THE HEARING OFFICER.

ORDER

The order of the he ar ing officer dated august i 5 , 1973, is
AFFIRME D.

Claimant's counsel is awarded a reasonable attorney’s fee
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 73-574 1974FEBRUARY 22,

ARLIE'L. KILGORE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant’s attys.
DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANTI

Reviewed by commissioners wilson and moore.

This claimant seeks board review of a hearing officer's 
order which granted an award of permanent partial disability
EQUAL TO 2 5 PERCENT OR 80 DEGREES FOR UNSCHEDULED LOW BACK 
DISABILITY AND 42 . 04 DEGREES FOR COMBINED BINAURAL HEARING LOSS. 
THE STATE ACCIDENT INSURANCE FUND REJECTED THAT PORTION OF THE 
HEARING OFFICER'S ORDER WITH RESPECT TO THE AWARD FOR HEARING 
LOSS, THEREBY CONSTITUTING REFERRAL TO A MEDICAL BOARD OF REVIEW. 
THE ONLY ISSUE BEFORE THE BOARD ON REVIEW IS THE EXTENT OF 
PERMANENT DISABILITY FOR THE INJURY TO THE LOW BACK.

Claimant, a 48 year old sawmill worker, received a back
INJURY MARCH 1 3 , 1 972 . HE HAS RE CE IVE D CON SE R V ATI VE TREATMENT. 
THE BACK EVALUATION CLINIC RATES HIS BACK INJURY AS MILD AND 
RECOMMENDS THAT HE SHOULD NOT RETURN TO HIS FORMER OCCUPATION 
BUT HE CAN ENGAGE IN SOME OCCUPATION.

Claimant's employer at the time of the injury repeatedly
OFFERED LIGHT DUTY JOBS TO THE CLAIMANT. HE WOULD NOT ATTEMPT 
THIS LIGHT WORK EVEN THOUGH CLEARED FOR IT BY HIS PHYSICIAN. 
CLAIMANT HAS ALSO NEGLECTED TO FOLLOW THROUGH ON A RECOMMENDED 
VOCATIONAL REHABILITATION TRAINING PROGRAM.

Claimant has demonstrated a lack of motivation to be gain
fully EMPLOYED OR RETRAINED AND THEREFORE THE ORDER OF THE 
HEARING OFFICER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated july 3 , 1973, with
RESPECT TO THE PERMANENT PARTIAL DISABILITY AWARD FOR UNSCHEDULED 
DISABILITY IS AFFIRMED.

WCB CASE NO. 73-574 FEBRUARY 22, 1974

ARLIE L. KILGORE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT* S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.

This matter involves the extent of disability resulting from
AN ACCEPTED OCCUPATIONAL DISEASE CLAIM FOR BINAURAL HEARING LOSS 
CONTRACTED BY CLAIMANT IN THE COURSE OF HIS EMPLOYMENT.

Claimant received no award for hearing loss pursuant to a
DETERMINATION ORDER, BUT UPON HEARING, THE HEARING OFFICER AWARDED 
CLAIMANT A COMBINED BINAURAL HEARING LOSS EQUIVALENT TO 4 2 . 04 DEGREES
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OF A MAXIMUM OF 192 DEGREES OR 2 1.9 PERCENT. THE STATE ACCIDENT 
INSURANCE FUND REJECTED THIS PORTION OF THE HEARING OFFICER'S 
ORDER, THEREBY CONVENING A MEDICAL BOARD OF REVIEW.

The FINDINGS OF THE MEDICAL BOARD OF REVIEW HAVE NOW BEEN 
RECEIVED, A COPY ATTACHED HERETO, MARKED EXHIBIT ' ' A1 ' , AND 
DECLARED FILED AS OF DECEMBER 1 8, 1973. THE MEDICAL BOARD OF
REVIEW HAS FOUND CLAIMANT’S OCCUPATIONAL DISEASE IS PERMANENTLY 
DISABLING AND EQUIVALENT TO 60.48 DEGREES OR 31.5 PERCENT.

Pursuant to ors 6 56 . 8 1 4 , the findings and conclusions of the

MEDICAL BOARD OF REVIEW ARE FINAL AND BINDING AS A MATTER OF LAW.

WCB CASE NO. 72-2883 FEBRUARY 22, 1974

DONALD J. SCHMITZ, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant's ATTYS.
COLLINS, FERRIS AND VELURE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests an increase from the 64 degrees permanent

PARTIAL LOW BACK DISABILITY AWARDED BY THE DETERMINATION ORDER 
AND AFFIRMED BY THE HEARING OFFICER.

Claimant, a 37 year old carpenter, injured his low back

JUNE 3 , 1 97 0 . CLAIMANT HAS RECEIVED CONSERVATIVE TREATMENT, HAS
HAD EXHAUSTIVE EXAMINATIONS BY NUMEROUS ORTHOPEDISTS, NEUROLOGISTS, 
PSYCHOLOGISTS AND PSYCHIATRISTS. HE HAS HAD TWO MYELOGRAMS 
WITH NEGATIVE FINDINGS. THE PHYSICAL FINDINGS BY THE BACK EVALUATION 
CLINIC REFLECT ONLY A MINIMAL AMOUNT OF PHYSICAL FINDINGS. THE 
PREPONDERANCE OF THE MEDICAL SPECIALISTS' OPINION IS THAT CLAIMANT 
COULD RETURN TO HIS OLD WORK.

Claimant has superior level of intelligence and retrainability

AND IN FACT, HAS DEMONSTRATED HIS ABILITY TO RETRAIN BY MAKING 
EXCELLENT GRADES IN AN ACCOUNTING COURSE AT THE COMMUNITY COLLEGE.

On de novo review, the board affirms the opinion and order
OF THE HEARING OFFICER AND ADOPTS THE HEARING OFFICER'S OPINION 
AND ORDER AS ITS OWN.:

ORDER

The order of the hearing officer dated September 21, 1973
IS AFFIRMED.
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WCB CASE NO. 72-95 FEBRUARY 22, 1974

SHEILA M. BEBOUT, DECEASED
AND THE COMPLYING STATUS OF
T.C.I., INC., DBA THE COMPANY, INC.
RHOTEN, RHOTEN AND SPEERSTRA,
BENEFICIARIES'' ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.

Reviewed by commissioners wilson and sloan.

The beneficiaries of the above named decedent have requested
REVIEW OF A HEARING OFFICER'S ORDER DATED MAY 3 1 , 1973 DISMISSING
THEIR REQUEST FOR HEARING ON THE GROUND THAT IT HAD NOT BEEN FILED 
WITHIN THE TIME PROVIDED BY LAW.

The BENEFICIARIES SEEK REVERSAL OF THAT ORDER AND AN ORDER 
ALLOWING COMPENSATION TO THEM.

FINDINGS
Sheila m. bebout, a 39 year old advertising and public relations

REPRESENTATIVE FOR T. C. I. , INC., A PORTLAND ADVERTISING AGENCY,
DIED ON THURSDAY, FEBRUARY 26 , 1 97 0 , FROM INJURIES RECEIVED IN AN
AUTO ACCIDENT WHEN HER CAR LEFT THE SOUTH BOUND LANE OF INTERSTATE 
5 JUST NORTH OF SALEM, OREGON AT APPROXIMATELY SIX FIFTEEN P, M.
THE PRESIDENT OF T. C. I. , INC. , JAMES L. BURKHART, HAPPENED TO BE 
PASSING BY AND, STOPPED AT THE SCENE OF THE ACCIDENT THUS GAINING 
KNOWLEDGE OF WHEN AND WHERE AND HOW THE ACCIDENT OCCURRED,

Within a few days william bebout, decedent's surviving

SPOUSE, MET WITH MR. BURKHART AND LEARNED THAT WHILE THE 
COMPANY HAD NO PARTICULAR INSURANCE PROGRAM COVERING THE DECEDENT 
HE COULD BE ASSURED THAT IT WOULD PROVIDE MONEY BENEFITS TO HIM 
FOR THE SUPPORT OF HER CHILDREN FROM A PRIOR MARRIAGE. BETWEEN 
THEN AND APRIL 1 3 , 1 9 7 0 , T. C, 1. , INC. PAID A TOTAL OF THREE THOUSAND
DOLLARS TO MR. BEBOUT FOR THE FAMILY' S BENEFIT.

Thereafter, it eventually became apparent to mr. bebout
THAT T. C. I. WAS FAILING FINANCIALLY AND NO FURTHER FUNDS WOULD 
BE FORTHCOMING. ON OCTOBER 6, 1971, T. C.I. FILED A PETITION FOR
BANKRUPTCY.

On NOVEMBER 2 6 , 1 97 1 MR. BEBOUT MADE A FORMAL CLAIM FOR
workmen's COMPENSATION BENEFITS WITH T. C. I. , INC. AND, ON 
ACCOUNT OF THE PROVISIONS OF ORS 6 5 6. 0 54 , WITH THE STATE ACCIDENT 
INSURANCE FUND. T. C. I. MADE NO RESPONSE. THE STATE ACCIDENT 
INSURANCE FUND SENT THE CLAIM IT RECEIVED TO THE COMPLIANCE 
DIVISION OF THE WORKMEN'S COMPENSATION BOARD.

On DECEMBER 22, 1971 , THE THEN AD MI NISTR ATOR OF THE DIVISION,
W. L. POMEROY, REFUSED TO PROCESS THE CLAIM UNDER ORS 6 56 . 054 ON 
THE GROUNDS THAT THE CLAIM HAD BEEN UNTIMELY FILED AND FURTHER,
THAT BY VIRTUE OF ORS 6 5 6 . 3 1 9 , THE BENEFICIARIES HAD LOST THE 
LEGAL ABILITY TO ENFORCE THE CLAIM. IN EFFECT, THE COMPLIANCE 
DIVISION HAD DENIED THE CLAIM ON BEHALF OF THE EMPLOYER.

On DECEMBER 29 , 1 9 7 1 , THE BENEFICIARIES REQUESTED A HEARING
TO ESTABLISH THEIR RIGHT TO MAKE AND ENFORCE A CLAIM FOR SURVIVORS 
BENEFITS.
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A HEARING WAS HELD ON JUNE 5 , 1 972 BEFORE HEARING OFFICER
HAROLD M. DARON, T. C. I., INC. DID NOT APPEAR - THE STATE ACCIDENT 
INSURANCE FUND HAD NO NOTICE OF THE HEARING. THE HEARING OFFICER 
RULED THE CLAIM HAD BEEN TIMELY FILED AND WAS LEGALLY ENFORCEABLE 
AND THEREFORE REMANDED THE MATTER TO THE COMPLIANCE DIVISION 
FOR PROCESSING. THE COMPLIANCE DIVISION THEREUPON ISSUED A FINAL 
ORDER DECLARING T. C. I. , INC. TO HAVE BEEN A NONCOMPLYING EMPLOYER 
ON FEBRUARY 26 , 1 970.

Internal agency communications brought to the board’s

ATTENTION THAT THE STATE ACCIDENT INSURANCE FUND HAD NEVER BEEN 
NOTIFIED OF THE JUNE 5 , 1 972 HEARING NOR HAD T. C. I. , INC. EVER BEEN
GIVEN THE OPPORTUNITY TO CONTEST THE JUNE 2 9 , 1 972 COMPLIANCE
DIVISION ORDER DECLARING IT A NONCOMPLYING EMPLOYER.

Concerned with the lack of procedural fairness caused by

THESE IRREGULARITIES THE BOARD, ON ITS OWN MOTION, ENTERED AN 
ORDER (1) VACATING THE HEARING OFFICER'S ORDER OF JUNE 22 , 1 9 72
AND THE COMPLIANCE DIVISION'S ORDER OF JUNE 29 , 1 9 72 , (2 )
DIRECTING THAT THE STATE ACCIDENT INSURANCE FUND BE JOINED AS A 
PARTY AND (3) REMANDING THE MATTER TO THE HEARINGS DIVISION FOR 
A NEW HEARING ON ALL THE ISSUES OF THE CLAIM.

Pursuant to proper notice, the remand hearing was convened

ON APRIL 3 , 1 973 BEFORE JOHN R. MCCULLOUGH, HEARING OFFICER. NEW
EVIDENCE ESTABLISHED THAT ALTHOUGH THE CONDUCT OF PUBLIC RELATIONS 
AND ADVERTISING BUSINESS INHERENTLY INVOLVES LONG AND IRREGULAR 
HOURS, THE DECEDENT DEVOTED PRACTICALLY ALL HER WAKING HOURS 
AND ENERGIES (PARTICULARLY DURING THE WEEK) TO FURTHERING HER 
employer's BUSINESS. T. C. I. *S PRESIDENT WAS AWARE OF THESE 
PROCLIVITIES AND THEY UNDOUBTEDLY WERE A MATERIAL FACTOR IN 
HER BEING EMPLOYED BY THE COMPANY.

The EVIDENCE PRESENTED TO HEARING OFFICER DARON WAS RESUBMITTED 
TO HEARING OFFICER MCCULLOUGH. HEARING OFFICER MCCULLOUGH 
DECIDED THAT THE THREE THOUSAND DOLLARS PAID BY T. C. I. COULD NOT 
BE CONSIDERED COMPENSATION AS THAT TERM IS DEFINED BY ORS 
656.002(7) AND TH AT BY VIRTUE OF SUBSECTION ( 1 ) (A) OF ORS 6 5 6 . 3 1 9
THE BENEFICIARIES' REQUEST FOR HEARING WAS UNTIMELY.

All parties have now had the opportunity to present their
EVIDENCE AND LEGAL ARGUMENTS ON ALL ISSUES. THE BOARD HAS 
STUDIED THE EVIDENCE AND STUDIED THE EXCELLENT AND HELPFUL BEIEFS 
SUBMITTED BY BOTH PARTIES. HAVING DONE SO, IT CONCLUDES HEARING 
OFFICER MCCULLOUGH ERRED IN HIS FINDING AND ORDER DISMISSING THE 
MATTER.

The workmen's compensation law imposes compensation liability

UPON ALL SUBJECT EMPLOYERS. ALTHOUGH IT APPEARS THIS EMPLOYER 
IMPERFECTLY UNDERSTOOD ITS LIABILITY, IT IS APPARENT IT SENSED ITS 
GENERAL OBLIGATION TO THE SURVIVORS DUE TO THE CIRCUMSTANCES OF THE 
DECEDENT'S DEATH. THE MAKING OF THE THREE THOUSAND DOLLAR PAYMENT 
WAS FOUNDED ON THAT SENSE OF LIABILITY AND OBLIGATION. WE THEREFORE 
CONCLUDE THE PAYMENTS MADE WERE ''COMPENSATION1' WITHIN THE 
MEANING OF ORS 656.265(4) (B).

We also disagree with HEARING OFFICER MCCULLOUGH'S ruling 
THAT ORS 6 56.2 6 5 (4 ) ( A) IS NOT APPLICABLE IN THIS CASE.

The PRINTZ CASE (PRINTZ V. SCD, 2 53 OR 1 4 8 ( 1 969 ) ) REFERRED

TO BY THE HEARING OFFICER, IS COMPLETELY DISTINGUISHABLE ON THE
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FACTS. IT DEALT PRIMARILY WITH THE QUESTION OF THE APPLICABLE 
TIME LIMIT FOR REQUESTING A HEARING AFTER THE COURT HAD DECIDED 
THAT SINCE A REPORT OF AN EMPLOYEE’S DEATH MADE BY THE EMPLOYER 
TO THE STATE ACCIDENT INSURANCE FUND DID NOT CONSTITUTE A CLAIM,
NO VALID DENIAL THEREOF HAD OCCURRED AND THEREFORE ORS 656.319 (2)
DID NOT BAR HER REQUEST FOR HEARING.

ORS 656.265(1) RELATES NOT TO CLAI MS BUT TO NOTICES OF 
ACCIDENTS - ACCIDENTS INVOLVING INJURY OR DEATH. THE LEGISLATURE 
OBVIOUSLY INTENDED ALL CLASSES OF CLAIMANTS TO GIVE TIMELY WRITTEN 
NOTICE OF ACCIDENTS AND FURTHER PROVIDED (IN SUBSECTION (4) ) THAT
THE CLAIM WAS BARRED UNLESS CERTAIN OTHER FACT PATTERNS WERE 
ESTABLISHED OBVIATING THE NECESSITY FOR, OR EXCUSING THE FAILURE 
OF, GIVING TIMELY WRITTEN NOTICE.

We agree with hearing officer daron's conclusion that by
VIRTUE OF THE FACT THAT THE EMPLOYER HAD ACTUAL KNOWLEDGE OF THE 
DEATH, INCLUDING WHEN AND WHERE AND HOW IT HAD OCCURRED, AND THAT 
IT HAD BEGUN PAYMENTS OF COMPENSATION, THE BENEFICIARIES’ FAILURE 
TO GIVE TIMELY WRITTEN NOTICE OF THE DEATH DID NOT BAR THE CLAIM 
MADE ON NOVEMBER 2 t , 19 7 1.

We do not agree with either hearing officers* conclusion that
ORS 6 56.3 1 9 ( 1 ) IS APPLICABLE IN THIS CASE.

Subsection (i) obviously applies to accepted compensable
CLAIMS, SUBSECTION (2) APPLIES TO DENIED CLAIMS. W. L. POMEROY’S 
LETTER OF DECEMBER 22, 1971 WAS PLAINLY A DENIAL OF THE CLAIM.
THAT IT WAS NOT MADE BY THE EMPLOYER WHOSE DUTY IT WAS TO ACCEPT 
OR DENY, BUT RATHER BY THE WORKMEN’S COMPENSATION BOARD, MAKES 
IT NO LESS A DENIAL AS FAR AS THE BENEFICIARIES ARE CONCERNED UNDER 
ORS 6 56.3 1 9 (2 ) ( A). THUS, THE BENEFICIARIES HAD 60 DAYS FROM
DECEMBER 22 , 1 97 1 WITHIN WHICH TO REQUEST A HEARING. THE HEARING
REQUEST OF DECEMBER 29, 1 971 WAS TIMELY.

H earing officer mccullough's disposition of the case rendered

THE ISSUE OF COMPENSABILITY MOOT AND HE DID NOT DECIDE IT. THE 
FUND CONTENDS THE BOARD SHOULD REMAND THE CASE TO THE HEARING 
OFFICER FOR- A DECISION ON THE COMPENSABILITY ISSUE.

While the board has the power to remand under ors 6 5 6.2 95 (6 )
IT ALSO HAS THE POWER TO ’ ’ . . . SUPPLEMENT THE ORDER OF THE
HEARING OFFICER AND MAKE SUCH DISPOSITION OF THE CASE AS IT 
DETERMINES IS APPROPRIATE.’’ UNDER THE CIRCUMSTANCES THE ONLY 
APPROPRIATE DISPOSITION IS A FINAL BOARD DECISION ON THE MERITS OF 
THE CLAIM.

In the civil actions brought against this employer arising
OUT OF THE decedent’s FATAL ACCIDENT, THE OREGON SUPREME COURT 
CONCLUDED T. C. I. , INC. WAS NOT LIABLE TO THE PLAINTIFFS BECAUSE 
DECEDENT WAS NOT IN THE FURTHERANCE OF HER EMPLOYER’S BUSINESS 
NOR WAS SHE SUBJECT TO HIS DIRECTION AND CONTROL. THAT RULING 
IS NOT DETERMINATIVE. THE COURT RULED ON THE ISSUE IN THE MILIEU 
OF THE EMPLOYER’S CIVIL TORT LIABILITY TO A THIRD PARTY WHILE THE 
INSTANT PROCEEDINGS INVOLVE THE RELATIONSHIP OF EMPLOYER TO 
EMPLOYEE.

It should also be carefully noted that the evidence presented
IN THE COMPENSATION PROCEEDINGS CONCERNING THE NATURE OF THE 
RELATIONSHIP BETWEEN DECEDENT AND THE EMPLOYER WAS MORE PRECISE 
AND COMPLETE. THAN THAT PRESENTED IN THE CIVIL TRIAL. FROM THAT
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EVIDENCE THE BOARD IS PERSUADED THAT, WITHIN THE MEANING OF THE 
OREGON workmen's COMPENSATION LAW, THE DECEDENT'S DEATH AROSE 
OUT OF AND IN THE COURSE OF HER EMPLOYMENT BY Tc C. I, , INC, , A THEN 
SUBJECT AND NONCOMPLYING EMPLOYER, THE BENEFICIARIES ARE THUS 
ENTITLED TO THE BENEFITS PROVIDED BY LAW,

Counsel for the beneficiaries have performed extraordinary 
SERVICES and are entitled to a fee beyond that ordinarily allowed,

ORDER
The hearing officer* s order of may 3 1 , 1973 is hereby reversed,

T. C, I, , INC,, IS HEREBY declared to have been a subject non
complying E MPLOYER ON FEBRUARY 2 6 , 1 970 .

Under the provisions of ors 6 56.0 54 the claim of the bene
ficiaries is hereby remanded to the state accident insurance fund
FOR PAYMENT OF WORKMEN'S COMPENSATION BENEFITS TO THE BENE
FICIARIES WITH APPROPRIATE OFFSET FOR THE THREE THOUSAND DOLLARS 
PREVIOUSLY PAID BY THE EMPLOYER, AND FOR PAYMENT OF A REASONABLE
attorney's fee in the amount of two thousand dollars to rhoten,
RHOTEN AND SPEERSTRA, ATTORNEYS AT LAW.

Said compensation and attorney* s fees shall be reimbursed
TO THE STATE ACCIDENT INSURANCE FUND IN ACCORDANCE WITH ORS 
656.054(2).

In ACCORDANCE WITH ORS 6 56 . 3 1 3 APPEAL OF THIS ORDER SHALL 
NOT STAY PAYMENT OF COMPENSATION.

WCB CASE NO. 73-2369 FEBRUARY 22, 1974

GRANVELC. SMALLEY, CLAIMANT
FRANKLIN, BENNETT, OFELT, DES BRISAY 
AND JOLLES, CLAIMANT* S ATTYS.
JAQUA AND WHEATLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issue involved is the extent of permanent partial dis
ability.

Claimant was awarded 20 percent for unscheduled low back

DISABILITY AND 15 PERCENT LOSS OF RIGHT LEG BY THE DETERMINATION 
ORDER WHICH WAS AFFIRMED BY THE REFEREE.

Claimant, A43 year old millwright, fell January 12, 1971.
HE RECEIVED CONSERVATIVE MEDICAL CARE FOR OVER A YEAR AND THEN 
HAD A LUMBAR FUSION. HE WENT BACK TO WORK AS A MILLWRIGHT FOR 
THE SAME EMPLOYER AFTER RECOVERING FROM THE SURGERY AND HAS 
WORKED STEADILY NINE AND ONE HALF HOURS PER DAY, SIX DAYS PER 
WEEK. CLAIMANT IS THIRD HIGHEST IN SENIORITY AMONG 1 I MILLWRIGHTS 
AT THE PLANT. HE CANNOT LIFT HEAVY OBJECTS AND REQUIRES HELP 
FROM FELLOW WORKERS TO PERFORM SOME OF HIS DUTIES. WHEN THE 
BACK PAIN BECOMES INTOLERABLE HE IS GIVEN SPECIAL REST PERIODS 
UNTIL HE HAS RECOVERED SUFFICIENTLY TO CONTINUE WORKING.
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Upon de novo review, the board einds that claimant has
EXCELLENT MOTIVATION, DRIVE AND DETERMINATION, CLAIMANT'S 
CREDIBILITY IS EXCELLENT, CLAIMANT'S LOSS OF FUTURE EARNING 
CAPACITY IS SUBSTANTIALLY IMPAIRED,

ORDER
The order of the referee dated November 16, 1973 is

REVERSED,

Claimant is awarded an additional 64 degrees resulting in

A TOTAL OF 128 DEGREES FOR UNSCHEDULED PERMANENT PARTIAL LOW 
BACK DISABILITY, THE 22.5 DEGREES LOSS OF THE RIGHT LEG AWARDED 
BY THE DETERMINATION ORDER IS AFFIRMED.

Counsel for claimant is to receive as a fee, 25 percent of

THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH 
SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 73-803 FEBRUARY 27, 1974

DAVID BLANCHARD, AKA 
DANIEL BLANCHARD, CLAIMANT
POZZl, WILSON AND ATCHISON, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order

AFFIRMING a DETERMINATION ORDER dated FEBRUARY 1 5 , 1 973 AWARDING
CERTAIN PERMANENT PARTIAL DISABILITY COMPENSATION, CONTENDING 
HIS DISABILITY EXCEEDS THAT AWARDED.

On JULY 2 5 , 1 96 9 , CLAIMANT, A 19 YEAR OLD DELIVERYMAN FOR

A AND F AUTO PAINT SUPPLY SUFFERED SEVERE, MULTIPLE INJURIES IN 
A MOTOR VEHICLE ACCIDENT ARISING OUT OF AND IN THE COURSE OF HIS 
EMPLOYMENT.

A LONG COURSE OF TREATMENT AND CONVALESCENCE ENSUED BUT HE 
WAS LEFT WITH SIGNIFICANT PERMANENT DISABILITIES. THE DETERMINATION 
ORDER GRANTED HIM -

5 0 PERCENT LOSS OF THE LEFT LEG.
1 5 PERCENT LOSS OF THE RIGHT FOOT.
10 PERCENT LOSS OF THE RIGHT FOREARM.
4 0 PERCENT FOR UNSCHEDULED HEAD DISABILITY.

These disabilities have necessitated vocational rehabilitation

EFFORTS, WHICH ALTHOUGH NOT YET SUCCESSFUL, APPEAR TO HAVE A 
REASONABLE CHANCE OF SUCCEEDING,,

The HEARING OFFICER, IN A WELL WRITTEN OPINION, CONCLUDED 
THE CLAIMANT HAD BEEN ADEQUATELY COMPENSATED. THE BOARD AGREES 
WITH HIS FINDINGS AND CONCLUSIONS AND CONCLUDES HIS ORDER SHOULD 
BE AFFIRMED.
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This agency is interested in assisting in this young man* s

VOCATIONAL REHABILITATION EFFORTS AND WILL, BY INTRA-AGENCY 
MEMORANDUM, DIRECT ITS DISABILITY PREVENTION DIVISION TO EXTEND 
ITS SERVICES TO THE CLAIMANT,

ORDER
The order of the hearing officer dated july 3 i , 1973 is

AFFIRMED,

WCB CASE NO. 71-2479 FEBRUARY 28, 1974

MYRON W. CAREY, CLAIMANT
FABRE AND EHLERS, CLAIMANT'S ATTYS,
COREY, BYLER AND REW, DEFENSE ATTYS.

Claimant's attorney, leeroy o. ehlers, has petitioned the

BOARD FOR AN ORDER REQUIRING THE EMPLOYER TO PAY HIM A REASONABLE 
FEE FOR HIS SERVICES IN CONNECTION WITH THE EMPLOYER'S UNSUCCESSFUL 
APPEAL OF THE ABOVE ENTITLED MATTER TO A MEDICAL BOARD OF REVIEW.

ThE BOARD, BEING NOW FULLY ADVISED, FINDS THE PETITION WELL 
TAKEN AND CONCLUDES IT SHOULD BE GRANTED.

ORDER
The EMPLOYER, ARROW CHEVROLET INC., THROUGH ITS CARRIER, 

UNIVERSAL UNDERWRITERS INSURANCE, IS HEREBY ORDERED TO PAY 
CLAIMANT'S ATTORNEY, LEEROY O. EHLERS, A REASONABLE ATTORNEY'S 
FEE OF FOUR HUNDRED NINETY DOLLARS, FOR HIS SERVICES IN CONNECTION 
WITH THE MEDICAL BOARD OF REVIEW PROCEEDING. SAID FEE SHALL BE 
PAID IN ADDITION TO, AND NOT OUT OF, THE COMPENSATION AWARDED TO 
THE C L AI MANT.

WCB CASE NO. 72-3405 FEBRUARY 28, 1974

NANCY SCHLECHT, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore,

The issue involved is the extent of permanent partial dis
ability. THE DETERMINATION ORDER AWARDED CLAIMANT 32 DEGREES 
(10 PERCENT) FOR UNSCHEDULED NECK, LEFT SHOULDER AND LOW BACK 
PERMANENT PARTIAL DISABILITY. THE HEARING OFFICER AFFIRMED THIS 
AWARD.

This 24 year old married file clerk fell on a stairway on

JANUARY 2 5 , 1 9 72 AND HAS RECEIVED CONSERVATIVE TREATMENT FOR HER
NECK, SHOULDER AND LOW BACK PROBLEMS.
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Various specialists have treated and examined claimant and

THE REPORTS REVEAL NO OBJECTIVE FINDINGS OF SERIOUS INJURY. THE 
BACK EVALUATION CLINIC STATES LOSS OF FUNCTION IS MINIMAL.

Claimant has returned to her former job and is^ functioning

WELL. BASED ON THIS AND ALL OF THE OTHER EVIDENCE IN THE RECORD 
IT IS APPARENT THAT HER LOSS OF EARNING CAPACITY IS ADEQUATELY 
COMPENSATED BY THE 32 DEGREES AWARDED.

The hearing officer saw and heard the witnesses and weight

IS GIVEN TO HIS FINDINGS AND ANALYSIS. THE IRRELEVANT COMMENT AS 
TO THE DOLLAR AMOUNT EXPENDED FOR TEMPORARY TOTAL DISABILITY AND 
MEDICAL BILLS IS DISREGARDED.

ORDER
The order of the hearing officer dated September 21 , 1973

IS AFFIRMED.

WCB CASE NO. 72-3201 FEBRUARY 28, 1974

FRED O' NEALL, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT1 S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of 
a hearing officer1 s order which required the fund to submit the
WORKMAN1 S CLAIM TO THE EVALUATION DIVISION OF THE WORKMEN1 S 
COMPENSATION BOARD FOR A DETERMINATION UNDER OR S 6 5 6 , 2 6 8 ,

Prior to the enactment of chapter 6 2 0 , Oregon laws 1973

(SB 4 5 8 ) , THE LAW MADE NO PROCEDURAL DISTINCTION BETWEEN A DIS
ABLING COMPENSABLE INJURY AND A 1 1 MEDICAL ONLY* 1 CLAIM, IN 
FURTHERANCE OF ITS DUTY TO ADMINISTER THE WORKMEN1 S COMPENSATION 
LAW THE BOARD ADOPTED WCB ADMINISTRATIVE ORDER NO, 4 —1 9 7 0 WHICH, 
AS AMENDED JANUARY 1 5 , 1 9 7 3 , PROVIDED —

1 1 4 , o l The law requires the board to make a

DETERMINATION OF COMPENSATION DUE ON 
EVERY COMPENSABLE INJURY, (ORS 6 5 6 , 2 6 8 )

1 1 4 , o l a. Except ion — clai ms involving no compen
sable LOSS OF TIME FROM WORK, CLAIMS 
INVOLVING NO MEDICAL SERVICES, AND CLAIMS 
INVOLVING ONLY MEDICAL SERVICES WILL BE 
ADMINISTRATIVELY CLOSED, THIS CLOSURE 
DOES NOT CONSTITUTE A DETERMINATION PUR
SUANT TO ORS 656,268, 1 1

The virtue of this rule was that it avoided the considerable

EXPENSE OF FORMALLY DETERMINING A HOST OF MINOR INJURY CLAIMS,
THE VAST MAJORITY OF WHICH WOULD NEVER NEED FURTHER MEDICAL OR 
ADMINISTRATIVE ATTENTION, AT THE SAME TIME, THE WORKMAN1 S RIGHT 
TO SECURE ADDITIONAL COMPENSATION IN THE RARE CASE WHERE IT
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LATER PROVED NECESSARY, WAS NOT PREJUDICED BECAUSE HE WAS 
ENTITLED TO A FORMAL DETERMINATION ORDER, THE RULE MADE SENSE 
FOR BOTH EMPLOYERS AND WORKMEN.

The hearing officer properly required the fund to submit

THE CLAIM FOR DETERMINATION IN ACCORDANCE WITH THE RULES OF 
THE AGENCY AND HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated august 30, 1973 is

AFFI RM ED.

Claimant’s counsel is awarded a reasonable attorney’s fee

IN THE AMOUNT OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 73-1347 FEBRUARY 28, 1974

RONALD E. LUNDQUIST, CLAIMANT
KLOSTERMAN AN D . JOAC H I M S , CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order

AFFIRMING A DETERMINATION ORDER WHICH AWARDED CLAIMANT 37.5 
DEGREES OF COMPENSATION FOR 25 PERCENT LOSS FUNCTION OF THE RIGHT 
LEG.

Claimant contends that his claim was prematurely closed,
THAT HIS PERMANENT LEG DISABILITY IS GREATER THAN THAT AWARDED 
AND THAT HE IS ALSO ENTITLED TO AN AWARD OF UNSCHEDULED DISABILITY.

Claimant, a 53 year old service station attendant, suffered 
a comminuted intertrochanteric fracture of the right femur on
FEBRUARY 7 , 1 972 WHEN HE FELL AT WORK. ORTHOPEDIC SURGERY WAS
NECESSARY TO REPAIR THE FRACTURE. HIS CONVALESCENCE WAS UNEVENT
FUL BUT BECAUSE OF EXPECTED PERMANENT RESIDUALS, VOCATIONAL 
REHABILITATION WAS ADVISED.

His treating physician released him to modified work on

DECEMBER 2 0 , 1 9 7 2 AND ON JANUARY 8 , 1 9 73 HE WAS EXAMINED BY
DR. POST OF THE VOCATIONAL REHABILITATION DIVISION PREPARATORY TO 
DEVISING A REHABILITATION PLAN. AMONG OTHER THINGS, HIS EXAMINATION 
REVEALED THAT CLAIMANT'S CONDITION WAS STILL IMPROVING AND HE 
RECOMMENDED AGAINST CLAIM CLOSURE AT THAT TIME, THE CLAIM WAS 
ULTIMATELY CLOSED ON MARCH 9 , 1 9 7 3 . IN RELIANCE UPON THE FINDINGS
OF DR. NATHAN SHLIM, TEMPORARY DISABILITY BENEFITS WERE TERMINATED 
AS OF FEBRUARY 28, 1973.

In HIS APPEAL BRIEF CLAIMANT'S ATTORNEY POSED THIS QUESTION —

' ' Should claimant's claim have been closed when

THE STATE DOCTOR (POST) , WHO EXAMINED THE CLAIMANT,
REPORTED TO THE VOCATION REHABILITATION DIVISION THAT
THE CLAIM SHOULD BE LEFT OPEN AT THIS POINT ( JANUARY 8 , 1 9 73 )?''
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The plain fact of the matter is the claim was not closed

ON JANUARY 8, 1973 — IT WAS CLOSED ON MARCH 9, 1973. THERE WAS
NO PREMATURE CLOSURE BECAUSE, BY MARCH 9 , 1 9 73 , HIS CONDITION
HAD BECOME MEDICALLY STATIONARY.

Although the injury site has been loosely described as the 
1 ' hip' ' , the claimant's injury was actually confined to the right
FEMUR. NO INVOLVEMENT OF THE UNSCHEDULED AREA HAS BEEN DEMON
STRATED. WE DO NOT ACCEPT THE PROPOSITION THAT THE AUDAS RULING 
REGARDING UNSCHEDULED ' ' SHOULDER1 ' DISABILITY CAN BE APPLIED 
ANALOGOUSLY TO THE HIP. AUDAS V. GALAX IE INC., 2 OR APP 520 (1970)
THE PARTICULAR MUSCULAR AND SKELETAL MAKEUP OF THE SHOULDER IS 
UNIQUE IN THE HUMAN BODY AND CANNOT BE FACTUALLY ANALOGIZED TO THE 
FEMUR-PELVIS STRUCTURE AND ASSOCIATED MUSCLE SYSTEMS. BASED ON 
THE EVIDENCE, CLAIMANT IS LIMITED TO AN AWARD FOR SCHEDULED DIS —
AB I LI TY.

Having reviewed the record de novo, the board concurs with
THE HEARING officer's FINDINGS AND OPINION THAT THE DETERMINATION 
ORDER ADEQUATELY COMPENSATES CLAIMANT FOR HIS RESIDUAL PERMANENT 
DISABILITY. HIS ORDER SHOULD THEREFORE BE AFFIRMED.

ORDER

The ORDER OF THE HEARING OFFICER DATED SEPTEMBER 19, 1973

IS AFFIRME D.

WCB CASE NO. 73-1 148 FEBRUARY 28, 1974

GEORGE SEABERRY, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

The issue is whether or not the claimant is permanently

TOTALLY DISABLED. THE HEARING OFFICER AFFIRMED THE DETERMINATION 
ORDER AWARD OF 2 5 PERCENT UNSCHEDULED LOW BACK DISABILITY.

Claimant, a 46 year old laborer, hurt his back in 1 9 67 for

WHICH HE HAD SURGERY. HE WAS RETRAINED BY VOCATIONAL REHABILITA
TION TO BECOME A BARBER. HE HAD FURTHER PROBLEMS WITH HIS BACK 
AND HAD MORE SURGERY IN 1971. AFTER EXAMINATION THE BACK EVALUA
TION CLINIC REPORTS CLAIMANT WAS ABLE TO RETURN TO HIS OCCUPATION 
AS A BARBER AND CLASSIFIED THE LOSS OF FUNCTION AS MODERATE.

The hearing officer observed the claimant, the board concurs
WITH THE FINDINGS OF THE HEARING OFFICER. THE OPINION AND ORDER OF 
THE HEARING OFFICER IS AFFIRMED AND ADOPTED.

ORDER

The order of the hearing officer dated September 7, 1973 is
AFFIRMED.
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WCB CASE NO. 71-2269 FEBRUARY 28, 1974

BERNARD O. CASPER, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.

l This matter arises out of the litigation of a claimant's claim

WHICH WAS INITIALLY REJECTED BY THE EMPLOYER. THAT REJECTION WAS 
SUBSEQUENTLY APPROVED BY A HEARING OFFICER, THE WORKMEN'S 
COMPENSATION BOARD AND THE CIRCUIT COURT. ON APPEAL THE COURT OF 
APPEALS OF THE STATE OF OREGON ALLOWED THE CLAIMANT' S CLAIM BUT 
APPARENTLY REFUSED TO AWARD AN ATTORNEY'S FEE TO CLAIMANT'S 
ATTORNEY PAYABLE BY THE EMPLOYER.

On DECEMBER 21 , 1973, THE CIRCUIT COURT JUDGE OF UM ATI LLA
COUNTY, RELYING ON THE COURT OF APPEALS' ACTION, REFUSED TO 
AWARD claimant's ATTORNEYS ANY FEE WHATSOEVER FOR THEIR SERVICES 
BEFORE THE COURT OF APPEALS. ON JANUARY 8 , 1 9 7 4 , CLAIMANT' S
ATTORNEYS MOVED THE WORKMEN' S COMPENSATION BOARD FOR AN ORDER 
APPROVING THEIR RECOVERY OF A ONE THOUSAND DOLLAR ATTORNEY'S FEE 
FROM CLAIMANT' S COMPENSATION FOR THEIR SERVICES BEFORE THE COURT 
OF APPEALS OF THE STATE OF OREGON.

While the board may agree that claimant's attorneys are

ENTITLED TO A FEE FOR THEIR SERVICES BEFORE THE COURT OF APPEALS, 
THE BOARD BELIEVES CLAIMANT'S ATTORNEYS ERRED IN SEEKING BOARD 
AUTHORIZATION FOR SUCH A FEE.

ORS 6 56 . 3 88 ( 1 ) AND (3) PROVIDES -

' ' ( 1 ) NO CLAIM FOR LEGAL SERVICES OR FOR ANY OTHER 
SERVICES RENDERED BEFORE A HEARING OFFICER OR THE BOARD,
AS THE CASE MAY BE, IN RESPECT TO ANY CLAIM OR AWARD FOR 
COMPENSATION, TO OR ON ACCOUNT OF ANY PERSON, SHALL BE 
VALID UNLESS APPROVED BY THE HEARING OFFICER OR BOARD,
OR IF PROCEEDINGS ON APPEAL FROM THE ORDER OF THE BOARD 
IN RESPECT TO SUCH CLAIM OR AWARD ARE HAD BEFORE ANY 
COURT, UNLESS APPROVED BY SUCH COURT.''

' ' ( 3 ) ANY CLAIM SO APPROVED SHALL, 1 N TH E MANNER AND 
TO EXTENT FIXED BY THE HEARING OFFICER, BOARD OR SUCH 
COURT, BE A LIEN UPON SUCH COMPENSATION.''

These statutes make clear that it is the court and not the 
workmen's compensation board, which must approve this claim
FOR FEES RESULTING FROM SERVICES BEFORE THE COURT. THE BOARD 
CONCLUDES IT HAS NO JURISDICTION TO APPROVE ANY CLAIM FOR LEGAL 
FEES RESULTING FROM LEGAL SERVICES BEFORE SUCH COURT SO AS TO 
CREATE A LIEN UPON THE CLAIMANT' S COMPENSATION FOR THE FEE.

The board, being now fully advised, concludes the motion 
IS NOT well taken and it is hereby denied.
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WCB CASE NO. 72-3395 MARCH 4, 1974

JOHN R. LOWE, CLAIMANT
MCMENAMIN, JONES, JOSEPH AND 
LANG, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer's order

AFFIRMING THE DENIAL OF HIS CLAIM OF AGGRAVATION, CONTENDING HE 
IS ENTITLED TO COMPENSATION.

Claimant injured his chest and left arm on june i, 1967. the

CLAIM WAS CLOSED WITHOUT AN AWARD OF PERMANENT PARTIAL DIS
ABILITY AND SUBSEQUENT LITIGATION ESTABLISHED THIS WAS PROPER.

On DECEMBER 7, 1972 , CLAI MANT FILED A REQUEST FOR HEARING
CLAIMING AN AGGRAVATION OF HIS INJURY. THE EMPLOYER'S INSURER 
VIEWED THE SUPPORTING MEDICAL REPORT AS INADEQUATE FOR ACCEPTANCE 
OR DENIAL AND THEREFORE HAD THE CLAIMANT EXAMINED ON FEBRUARY 
2 2 , 1 97 3 BY DR. WINFRED H.’ CLARKE, WHO HAD EXAMINED HIM AFTER

THE ORIGINAL INJURY. FOLLOWING THIS EXAMINATION THE CARRIER NEVER 
ACCEPTED OR DENIED THE CLAIM FORMALLY BUT DID RESIST THE CLAIM 
AT HEARING THUS CONSTITUTING A DE FACTO DENIAL.

In support of his request for compensation the claimant
PRESENTED THE REPORTS OF DR. BENJAMIN KARAS, WHO IS TREATING 
HIM IN MONTANA WHERE HE NOW LIVES. DR. KARAS OFFERED THE 
OPINION THAT CLAIMANT1 S INJURY RELATED CONDITION HAD WORSENED.
HIS OPINION WAS FORMED, HOWEVER, WITHOUT KNOWLEDGE OF AN 
INTERVENING 1 96 9 AUTOMOBILE ACCIDENT AND RELIED LARGELY ON A 
HISTORY FROM THE CLAIMANT AND HIS SUBJECTIVE COMPLAINTS.

Dr. CLARKE WAS INFORMED OF THE AUTO ACCIDENT AND NOTED THE 
SCAR OF A CERVICAL LAMINECTOMY BUT WAS LED TO BELIEVE THAT THE 
LAMINECTOMY WAS RELATED TO THE JO B-C ON NECTE D INJURY RATHER THAN 
THE AUTO ACCIDENT. NEVERTHELESS, DR. CLARKE FELT THERE HAD BEEN 
NO MATERIAL CHANGE IN HIS CONDITION AND FELT TREATMENT WAS CONTRA 
INDICATED.

The HEARING OFFICER CONCLUDED CLAIMANT HAD NOT SUFFERED A 
COMPENSABLE AGGRAVATION.

On DE NOVO REVIEW, THE BOARD HAS COME TO THE SAME CONCLUSION 
AS THE HEARING OFFICER AND FOR THE SAME REASONS. HIS FINDINGS, 
OPINION AND ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated july 23 , 1 973 is

AFFIRMED.
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WCB CASE NO. 72-474 1974MARCH 4,

THE BENEFICIARIES OF

ALBERT ALBANO, DECEASEDAIL AND LUEBKE, BENEFICIARIES1 ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

Decedent was a 55 year old man with severe preexisting

CARDIOVASCULAR DISEASE WHO COLLAPSED AND DIED FROM A CARDIAC 
ARRYTHMIA ON THE MORNING OF MAY 2 6 , 1 9 7 1 WHILE IN THE COURSE OF
HIS EMPLOYMENT AS A UTILITY WORKER FOR THE CITY OF PORTLAND,
WATER BUREAU.

The widow's claim for benefits was denied by the state
ACCIDENT INSURANCE FUND. A HEARING OFFICER ALLOWED THE CLAIM 
AND THE FUND REQUESTS REVIEW CONTENDING THE EVIDENCE WILL NOT 
SUPPORT A FINDING THAT THE DECEDENT'S DEATH WAS MATERIALLY 
CONTRIBUTED TO BY HIS WORK ACTIVITY.

The appellant agrees generally with the facts found by
THE HEARING OFFICER WITH THE EXCEPTION OF THOSE RELATING TO HIS 
ACTIVITY SHORTLY BEFORE HIS COLLAPSE. THE FUND POINTS TO TESTIMONY 
SUGGESTING DECEDENT WAS LAZY AND THAT HE WAS DOING NOTHING BUT
' 'just standing there' ' WHEN the attack occurred.

The record establishes to the board's satisfaction that

DECEDENT HAD EXERTED CERTAIN PHYSICAL EFFORT SHORTLY BEFORE HIS 
DEATH. WHETHER THIS LEVEL OF EFFORT WAS LEGALLY AND MEDICALLY 
' ' MATERIAL' ' CANNOT BE DECIDED IN THE ABSTRACT. CONSIDERING THE 
SEVERITY OF HIS PREEXISTING ARTERIOSCLEROSIS, ONLY A LITTLE EFFORT 
WOULD SATISFY THE REQUIREMENT OF LEGAL AND MEDICAL CAUSATION.
THIS IS ESSENTIALLY THE BASIS OF DR. GIEDWOYN'S OPINION OF CAUSAL 
CONNECTION. THE LEGAL VALIDITY OF SUCH A RATIONALE HAS BEEN 
RECOGNIZED IN OREGON FOR MANY YEARS. ARMSTRONG V. SI AC, 146 OR
569(1934).

The hearing officer, although recognizing the factual diffi
culties, ACCEPTED THIS RATIONALE IN FINDING THE CLAIM COMPENSABLE. 
ALTHOUGH THE EVIDENCE PRESENTS A CLOSE QUESTION, THE BOARD CONCLUDES 
THE OCCURRENCE OF DECEDENT'S FATAL ATTACK OF ARRYTHMIA ON MAY 
26 , 1 97 1 WAS BOTH LEGALLY AND MEDICALLY RELATED TO HIS WORK
ACTIVITIES,

The ORDER OF THE HEARING OFFICER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated august 24, 1973 is

AFFIR MED.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.
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1974WCB CASE NO. 72-2465 MARCH 4,

CALVIN SUTTON, CLAIMANT
SALHSTROM, LOMBARD, STARR AND 
VINSON, claimant's attys,

DEPT, OF JUSTICE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests reversal of the
HEARING OFFICER' S OPINION AND ORDER HOLDING THAT AN AGGRAVATION 
OF THE AUGUST 3 0 , 1 96 6 INDUSTRIAL ACCIDENT HAD BEEN PROVED AND
THAT THE CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED EFFECTIVE 
AUGU ST 2 7 , 1 972 .

Claimant sustained a low back injury august 30, i 96 6 which,
AFTER APPEAL TO THE CIRCUIT COURT, WAS CLOSED BY AN AWARD OF 
25 PERCENT OF AN ARM BY SEPARATION.

Dr. JAMES R. DEGGE, IN HIS LETTER OF NOVEMBER 2 7 , 1 97 2 ,
STATES THAT CLAIMANT'S GENERAL CONDITION HAS WORSENED, PARTICU

LARLY WITH REFERENCE TO HIS BACK SYMPTOMS. THIS WAS SUFFICIENT 
TO GIVE THE HEARING OFFICER JURISDICTION TO HEAR THE AGGRAVATION 
CLAIM. THE HEARING OFFICER DID ALLOW AN ADDITIONAL 3 0 DAYS FOR 
CLARIFICATION AND FURTHER MEDICAL EVIDENCE. THE DOCTOR, HIMSELF, 
TESTIFIED AT THE HEARING AND HIS TESTIMONY NOT ONLY SUSTAINED THE 
JURISDICTIONAL BASIS BUT ALSO THE CLAIM FOR AGGRAVATION.

Upon review of the entire record, the board is unable to

DETERMINE WHETHER OR NOT THE TRANSCRIPT OF THE PREVIOUS HEARING 
WAS ACTUALLY OFFERED IN EVIDENCE. THE BOARD THEREFORE IS UNABLE 
TO DETERMINE WHETHER OR NOT THE TRANSCRIPT WAS REFUSED ADMISSION. 
THE HEARING OFFICER, ON PAGE 12 , REFERS TO THE PREVIOUS ORDERS OF 
THE BOARD IN THIS MATTER.

After de novo review of the entire record, the board concurs
WITH THE FINDING AND ORDER OF THE HEARING OFFICER.

ORDER
The order of the hearing officer dated august i 3 , 1973 is

AFFIRMED.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW,

1 4 5



WCB CASE NO. 73-1354 MARCH 4, 1974

RALPH O’ DELL, CLAIMANT
R AS K t HEFFERIN AND CARTER, CLAIMANT'S ATTYS,
COSGRAVE AND KESTER, DEFENSE ATTORNEYS 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This iS-an aggravation claim, claimant seeks permanent

TOTAL DISABILITY.

Claimant, a 65 year old deaf mute, was in an automobile

ACCIDENT SEPTEMBER 3 0 , 1 96 9 , RECEIVED A FRACTURED ANKLE, ROTATOR
CUFF INJURY TO THE RIGHT SHOULDER AND FRACTURE OF THE RIGHT WRIST. 
THE CLAIM WAS ULTIMATELY CLOSED WITH AN AWARD OF 58 DEGREES FOR 
PARTIAL LOSS OF RIGHT ARM, 74 DEGREES PARTIAL LOSS OF LEFT FOOT 
AND 2 0 DEGREES UNSCHEDULED DISABILITY FOR THE SHOULDER.

On THIS AGGRAVATION CLAIM THE HEARING OFFICER INCREASED THE 
AWARD FOR PARTIAL LOSS OF LEFT FOOT TO 1 1 5 DEGREES, BEING AN 
INCREASE OF 4 1 DEGREES. THE HEARING OFFICER FOUND THAT THE OTHER 
AREAS OF INJURY WERE NOT WORSENED AND DENIED PERMANENT TOTAL 
DISAB ILITY.

Reports from two orthopedists are in the record, the examin
ing ORTHOPEDIST EXAMINED THE CLAIMANT BOTH AT THE TIME OF THE 
ORIGINAL CLAIM CLOSURE AND AT THE TIME OF THIS AGGRAVATION. HE 
FOUND NO WORSENING OR CHANGE IN THE RIGHT WRIST AND THE RIGHT 
SHOULDER. HE RECOMMENDED A DISABILITY INCREASE ON THIS AGGRAVA
TION IN THE LEFT FOOT AND LEG. IT IS NOTED THE EXAMINING ORTHOPEDIST 
STATES THAT IT IS AMAZING THAT THE CLAIMANT HAD SUCH A STEADY WORK 
RECORD IN THE PAST WHICH WAS APPARENTLY LARGELY BECAUSE OF AN 
UNDERSTANDING EMPLOYER.

The ATTENDING ORTHOPEDIST REPORTS, REGARDING THE AGGRAVATION,

A CHANGE ESPECIALLY TO HIS RIGHT WRIST AND LEFT ANKLE. THE TREATING 
PHYSICIAN ALSO REPORTED IN 1 9 7 0 THAT THE SHOULDER CONDITION WAS 
GOOD, BUT IN 1 9 7 3 THAT THE INTERNAL ROTATION WAS MARKEDLY LIMITED. 
HE CONCLUDES THAT THE CLAIMANT IS NOW PERMANENTLY TOTALLY DIS
ABLED.

Based on the objective findings of the treating physician

AND THE TESTIMONY OF THE CLAIMANT, THE BOARD FINDS THAT THE USE 
OF THE SHOULDER AND ARM IS NOW MORE LIMITED. THE CREDIBILITY OF' 
THE CLAIMANT IS GOOD. THE CASE OF MANSFIELD VS. CAPLENER, 95 
OR ADV SH 10 18, STATES T T THE COMBINATION OF ALL THE PHYSICAL 
INJURIES AND HIS BASIC MENTAL INADEQUACIES PERMANENTLY INCAPACI
TATE CLAIMANT FROM REGULARLY PERFORMING ANY WORK AT A GAINFUL 
AND SUITABLE OCCUPATION, 1 ' THIS CASE APPEARS TO BE PARTICULARLY 
IN POINT REGARDING THIS CLAIMANT.

The BOARD FINDS THE CLAIMANT TO BE PERMANENTLY TOTALLY 
DISABLED.

ORDER
The ORDER OF THE HEAR I NG OFFICER DATED SEPTEMBER 2 7 , 19 7 3

IS REVERSED.
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Claimant is awarded permanent total disability as of the
DATE OF THIS ORDER.

Co UNSEL FOR CLAIMANT IS TO RECEIVE AS A FEE, 2 5 PERCENT OF 
THE INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID 
AWARD, WHICH WHEN COMBINED WITH FEES RECEIVED UNDER THE ORDER 
OF THE HEARING OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 73-709 MARCH 4, 1974

MILTON PENTECOST, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT 
CROSS-APPEAL BY SAIF)

Reviewed by commissioners moore and sloan,

This is a denied aggravation claim, the hearing officer

FOUND AN AGGRAVATION AND AWARDED THE CLAIMANT AN ADDITIONAL 
10 PERCENT FOR UNSCHEDULED BACK DISABILITY. THE CLAIMANT REQUESTS 
BOARD REVIEW SEEKING PERMANENT TOTAL DISABILITY. THE STATE 
ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW FOR THE REASON 
THAT THERE HAS BEEN NO AGGRAVATION OF CLAIMANT' S CONDITION RESULT

ING FROM HIS INJURY.

Claimant, a 56 year old road maintenance laborer, received

A LOW BACK INJURY SEPTEMBER 2 5 , 1 9 6 7 WHEN A TRUCK BACKED INTO HIM,
HE HAD SEVERE PREEXISTING DEGENERATIVE ARTHRITIS. THE CLAIM WAS 
CLOSED WITH AN AWARD OF 60 PERCENT UNSCHEDULED DISABILITY. THE 
AWARD WAS AFFIRMED BY THE CIRCUIT COURT. CLAIMANT HAS NOT WORKED 
SI NCE THE ACC I DE NT OF 1967. CLAIMANT'S OBESITY AND POOR MOTIVATION 
AND LACK OF ATTEMPTS AT VOCATIONAL REHABILITATION ARE EVIDENT.

The MEDICAL EVIDENCE IN THE RECORD PERSUADES THE BOARD THAT 
CLAIMANT’S CONDITION HAS WORSENED AND AGGRAVATED SINCE THE LAST 
AWARD. THE CLAIMANT HAS SEVERE DEGENERATIVE ARTHRITIS INVOLVING 
THE LUMBAR SPINE WHICH APPARENTLY WAS DORMANT PRIOR TO THE 
INDUSTRIAL ACCIDENT. THE INDUSTRIAL ACCIDENT EXACERBATED THE 
PREEXISTING ARTHRITIC CONDITION AND THE BOARD FINDS THAT THE 
CLAIMANT NOW IS PERMANENTLY TOTALLY DISABLED. THE MEDICAL 
EVIDENCE CLEARLY TIES THE DISABILITY TO THE INDUSTRIAL ACCIDENT 
OF SEPTEMBER 2 5 , 1 9 6 7 .

ORDER
The ORDER OF THE HEARING OFFICER IS MODIFIED, CLAIMANT IS 

HEREBY AWARDED PERMANENT TOTAL DISABILITY EFFECTIVE THE DATE 
OF THIS ORDER.

In ALL OTHER RESPECTS THE ORDER OF THE HEARING OFFICER DATED 
SEPTEMBER 24 , .1 9 7 3 IS AFFIRMED.

Counsel for claimant is to receive as a fee, 25 percent of the

INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID AWARD, 
WHICH WHEN COMBINED WITH FEES RECEIVED UNDER THE ORDER OF THE 
HEARING OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.
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WCB CASE NO. 72-3017 MARCH 4, 1974

JIMMY MASSINGALE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, 
claimant’s ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The state accident insurance fund requests board review of
A HEARING OFFICER'S ORDER GRANTING CLAIMANT AN AWARD OF PERMANENT 
TOTAL DISABILITY.

On JULY 1 1 , 1967, C L AI M ANT, A THEN 21 YEAR OLD LOGGER, SUFFERED

A COMPENSABLE INJURY TO HIS LOW BACK. IN EARLY 1 9 6 8 THE CLAIM WAS 
CLOSED WITH AN AWARD OF 32 DEGREES OR 1 0 PERCENT OF THE MAXIMUM 
FOR UNSCHEDULED PERMANENT PARTIAL DISABILITY AND HE RETURNED TO 
WORK BUT HAD INCREASING DIFFICULTY.

On FEBRUARY 2 , 19 7 2 CLAIMANT FILED A CLAIM OF AGGRAVATION WHICH

WAS EVENTUALLY ACCEPTED BY STIPULATION. PURSUANT THERETO, THE 
CLAIMANT RECEIVED COMPENSATION AND MEDICAL TREATMENT.

In OCTOBER, 1 9 7 2 , DR. R. F. ANDERSON EXAMINED CLAIMANT FOR 
THE STATE ACCIDENT INSURANCE FUND. HE THOUGHT NO FURTHER TREAT
MENT WAS INDICATED AND THAT CLAIMANT'S CONDITION HAD STABLILIZED.
DR. A. G. DENKER, CLAIMANT'S TREATING PHYSICIAN, WAS STILL TREATING 
CLAIMANT FOR THE INJURY. HE REPORTED THAT CLAIMANT NEEDED VOCATIONAL 
REHABILITATION AND THAT HE DID NOT CONSIDER HIM MEDICALLY STATIONARY. 
NEVERTHELESS, THE STATE ACCIDENT INSURANCE FUND SUBMITTED THE CLAIM 
FOR CLOSURE AND THE EVALUATION DIVISION ISSUED A SECOND DETERMINA
TION ORDER ON OCTOBER 3 1 , 1972 TERM 1NATING TIME LOS SON OCTOBER
1 9 , 19 7 2 AND GRANTING ANOTHER 32 DEGREES FOR UNSCHEDULED DISABILITY.

On NOVEMBER 6 , 19 7 2 CLAIMANT REQUESTED A HEARING SEEKING

COMPENSATION FOR TEMPORARY TOTAL DISABILITY OR PERMANENT TOTAL 
DISABILITY. AT THE HEARING THE REQUEST FOR TEMPORARY TOTAL DIS
ABILITY WAS WITHDRAWN BY CLAIMANT'S COUNSEL AND EVIDENCE DIRECTED 
TO ESTABLISHING THAT CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED 
WAS PRESENTED.

The EVIDENCE ESTABLISHED THAT - ( 1 ) CLAIMANT IS NOW A 26

YEAR OLD MARRIED MAN WITH THREE CHILDREN - (2) THAT, BEING
ILLITERATE, HE HAD ALWAYS WORKED AT UNSKILLED MANUAL LABOR - 
(3) THAT HIS PERSISTING PHYSICAL DIFFICULTIES PREVENT HIS RETURN 
TO THAT TYPE OF EMPLOYMENT AND, (4) THAT HE NEEDS VOCATIONAL 
REHABILITATION AND COUNSELING WITHOUT WHICH HE IS UNEMPLOYABLE.

The hearing officer, although questioning whether claimant

WAS MEDICALLY STATIONARY, CONCLUDED IT WAS NOT HIS FUNCTION TO 
SECOND GUESS CLAIMANT'S COUNSEL AND THEREFORE GRANTED CLAIMANT 
AN AWARD OF PERMANENT TOTAL DISABILITY.

A FUNDAMENTAL PURPOSE OF THE WORKMEN'S COMPENSATION LAW 
IS TO RESTORE THE INJURED WORKMAN TO A CONDITION OF SELF SUPPORT 
AND MAINTENANCE AS AN ABLE-BODIED WORKMAN.

The board will not lightly conclude a workman's claim

SHOULD BE CLOSED AND EFFORTS AT RESTORATION ABANDONED WHEN

14 8



THE ALTERNATIVE TO SUCH EFFORTS IS THE CONCLUSION THAT HE WILL 
NEVER AGAIN FUNCTION AS A SELF SUPPORTING, ABLE-BODIED WORKMAN.
THE BOARD AGREES COMPLETELY W ITH JUDGE TANZER'S RECENT OBSERVATION
IN HIS DISSENT TO GUTIERREZ V. REDMAN INDUSTRIES,----- OR ADV SH------,
------OR APP (FEBRUARY 1 9 , 1 974 ) WHEREIN HE STATED -

' ' . . . A PENSION FOR A MAN WHO IS NOT YET OLD IS NO 
BLESSING FOR HIM. THE SOCIAL EFFECT IS TO COMPOUND 
THE DEBILITATION AND IT IS TO BE AVOIDED IF THERE IS ANY 
SIGNIFICANT POSSIBILITY THAT THE CLAIMANT CAN RETURN 
TO REGULAR EMPLOYMENT. T '

THERE APPEARS TO BE SUCH A POSSIBILITY HERE.

We conclude, as did the hearing officer, that dr. denker
(AND THE DIVISION OF VOCATIONAL REHABILITATION AS WELL) SHOULD BE 
ALLOWED FURTHER TO MAKE A CONCERTED EFFORT TOWARD RETURNING THIS 
WORKMAN TO A CONDITION OF SELF SUPPORT AND MAINTENANCE AS AN 
ABLE-BODIED WORKMAN.

To THAT END, THE ORDER OF THE HEARING OFFICER DATED MAY 18,

1 9 7 3 AND THE SECOND DETER M I NATI ON ORDER DATED OC TOBER 31, 1972
SHOULD BE SET ASIDE AND THE CLAIM REOPENED FROM OCTOBER 19, 1972
UNTIL CLOSURE IS AGAIN INDICATED.

ORDER
The order of the hearing officer dated may is, 1973 and the

SECOND DETERMINATION ORDER DATED OCTOBER 3 1 , 1 9 7 2 ARE HEREBY
SET ASIDE.

The claimant's claim is hereby reopened as of October 19,
1 9 7 2 FOR PAYMENT OF TEMPORARY DISABILITY COMPENSATION AND 
FURTHER MEDICAL CARE AS RECOMMENDED BY CLAIMANT'S TREATING 
PHYSICIAN, UNTIL THE CLAIM IS AGAIN CLOSED PURSUANT TO ORS 6 5 6 . 2 6 8 . 
THE STATE ACCIDENT INSURANCE FUND MAY OFFSET AGAINST THE LIABILITY 
IMPOSED HEREBY, PAYMENTS OF PERMANENT PARTIAL DISABILITY AND 
PERMANENT TOTAL DISABILITY PAID PURSUANT TO THE SECOND DETERMINATION 
ORDER AND THE HEARING OFFICER1 S ORDER.

It IS HEREBY FURTHER ORDERED THAT THE DISABILITY PREVENTION 
DIVISION OF THE workmen's COMPENSATION BOARD ASSIST AND COOPERATE 
FORTHWITH IN CLAIMANT'S VOCATIONAL REHABILITATION EFFORTS.

It IS HEREBY FINALLY ORDERED THAT CLAIMANT'S ATTORNEY,

J. DAVID KRYGER, RECEIVE 25 PERCENT OF THE TEMPORARY DISABILITY 
BENEFITS, AS THEY ARE PAID PURSUANT TO THIS ORDER, TO A MAXIMUM 
OF FIFTEEN HUNDRED DOLLARS, AS A REASONABLE ATTORNEY'S FEE.
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WCB CASE NO. 72-2572 MARCH 4, 1974

JOYTHROOP, CLAIMANT
EMMONS, KYLE , KROPP AND KRYGER,
CLAIMANT1 S ATTYS.
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

This is a denied aggravation claim, the hearing officer 
affirmed the denial and the claimant requests board review,

A COMPLETE REVIEW OF ALL OF THE MEDICAL EVIDENCE PERSUADES 
THE BOARD THAT NO AGGRAVATION HAS BEEN PROVED, CLAIMANT SLIPPED 
AND FELL ON FEBRUARY 27, 1 9 7 0 RECEIVING A LUMBOSACRAL STRAIN,
THE ATTENDING INTERNIST, DR, SNOW, RELEASED HER FOR WORK ON 
APRIL 7 , 1970. SHE HAD FURTHER PROBLEMS AND ORTHO PE DI ST,
DR. ANDERSON, EXAM INED AND RELEASED HER FOR WORK ON JUNE 10, 1970.
DR. ANDERSON REEXAMINED HER ON JULY 10, 1970, ADVISING THE
CONDITION WAS STABLE. ON MARCH 16, 1971, DR. ANDERSON AGAIN
EXAMINED HER STATING SHE COULD TOUCH THE FLOOR, THAT SHE HAD A 
MODERATELY SEVERE DEGREE OF PERSISTENT COCCYDYNIA, PRESCRIBED AN 
INVALID RING AND TWO OR THREE INJECTIONS AND SPECIFICALLY STATED 
TIME LOSS WAS NOT INVOLVED.

Dr. ANDERSON1 S REPORT OF AUGUST 21 , 1972 AGAIN STATED NO

AGGRAVATION AND FURTHER THAT IN HIS OPINION CHIROPRACTIC TREATMENTS 
WOULD NOT HELP, AGAIN ON SEPTEMBER 1 4 , 1 9 7 3 , DR. ANDERSON REPORTS
THAT CLAIMANT’S COMPLAINTS ARE SUBJECTIVE, THAT SHE IS WORKING 
IN A HOME IN DOMESTIC CARE OF A FAMILY OF THREE. THERE ARE NO 
MUSCLE SPASMS AND NO WORSENING OF THE CONDITION.

Dr. WARNER, A CHIROPRACTOR, REQUESTED AUTHORIZATION FOR 
CHIROPRACTIC CARE AND TREATMENT. DR. WARNER'S LETTERS OF 
JULY 1 0 , 1 9 7 2 , JANUARY 24, 1973 ANDSE PTE MBER 22, 1972 DO NOT
ESTABLISH A CLAIM FOR AGGRAVATION.

Dr. WARNER’ S TESTIMONY AT THE HEARING INDICATES A WORSENING 
BUT THIS IS BASED ON COMPARISON OF DR. ANDERSON* S REPORTS WITH THE 
FINDINGS OF THE CHIROPRACTOR.

Dr. ANDERSON WAS A TREATING DOCTOR IN 1 9 7 0 , IS AN ORTHOPEDIC 
SPECIAL 1ST AND HAS TRE ATE D OR EXAMINED THIS PATIENT IN 1970, 1971,
AND 1 9 7 3 . THE WEIGHT OF HIS FINDINGS HAVING PERSONALLY TREATED 
AND OBSERVED THE CLAIMANT FROM SHORTLY AFTER THE INJURY TO DATE, 
AND THE FACT THAT HE IS A SPECIALIST IN THIS FIELD, PERSUADES THE 
BOARD THAT NO WORSENING OR AGGRAVATION HAS BEEN PROVED.

The referee’s inadvertent use of the term ’’compensable 
aggravation’’ is immaterial.

ORDER
The order of the hearing officer dated October 2, 1973 is

AFFIR MED.
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WCB CASE NO. 73-1028 MARCH 4, 1974

GERALD MCELROY, CLAIMANT
F, P. STAGER, CLAIMANT'S ATTY,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore,

The issue involved is the extent of permanent disability on 
closing of this aggravation claim.

Claimant, a 31 year old laborer, received a back injury

MARCH 27, 1968, AFTER EXTENSIVE CONSERVATIVE TREATMENT SURGERY
ON TH;E BACK WAS PERFORMED AND THE CASE WAS CLOSED BY JUDGMENT 
ORDER OF THE CIRCUIT COURT AWARDING CLAIMANT A TOTAL OF 4 5 PERCENT 
(14 4 DEGREES), CLAIMANT FILED A CLAIM FOR AGGRAVATION (DEFENDANT'S 
EXHIBIT 30) WHICH WAS ACCEPTED BY THE STATE ACCIDENT INSURANCE 
FUND AND FURTHER BACK SURGERY WAS PERFORMED BY DR, KIMBERLEY,
THE AGGRAVATION CLAIM WAS CLOSED BY DETERMINATION ORDER AWARDING 
AN ADDITIONAL 5 PERCENT UNSCHEDULED LOW BACK DISABILITY, MAKING A 
TOTAL OF 5 0 PERCENT OR 160 DEGREES, THE HEARING OFFICER INCREASED 
THIS AWARD TO A TOTAL OF 2 4 0 DEGREES FOR UNSCHEDULED LOW BACK 
DISABILITY,

After the surgery performed by dr, kimberley, dr, kimberley
REPORTS THAT SUBJECTIVELY THE CLAIMANT IS GREATLY IMPROVED. THE 
'BOARD CONCLUDES AND FINDS THAT CLAIMANT'S CONDITION HAS IMPROVED 
AND NOT WORSENED SINCE THE LAST AWARD CR ARRANGEMENT WAS MADE 
BY THE STIPULATED CIRCUIT COURT JUDGMENT AWARDING 144 DEGREES.

The BOARD THEREFORE FINDS THAT CLAIMANT IS ENTITLED TO A 
TOTAL AWARD OF 1 4 4 DEGREES FOR UNSCHEDULED LOW BACK PERMANENT 
PARTIAL DISABILITY. THE ORDER OF THE HEARING OFFICER AWARDING A 
TOTAL OF 2 4 0 DEGREES AND THE SECOND DETERMINATION ORDER AWARDING 
A TOTAL OF 160 DEGREES IS MODIFIED.

ORDER
The ORDER OF THE HEARING OFF ICER DATED JUNE 29, 1973 IS

REVERSED. THE SECOND DETERMINATION ORDER DATED MARCH 2 8,, 19 7 3
IS MODIFIED. THE AWARD OF PERMANENT PARTIAL DISABILITY OF AN 
ADDITIONAL FIVE PERCENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR 
UNSCHEDULED iL'OW BACK DISABILITY EQUAL TO 160 DEGREES AND THE 
ORDER IN SAID SECOND DETERMINATION FOR PAYMENT OF EIGHT HUNDRED 
EIGHTY DOLLARS FOR PERMANENT PARTIAL DISABILITY PAYMENT IS 
REVERSED, IN ALL OTHER RESPECTS THE SECOND DETERMINATION ORDER 
I S AFFI R MED,

The AWARD OF 144 DEGREES MADE BY STIPULATION and order of 
THE CIRCUIT COURT IS REINSTATED.
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WCB CASE NO. 73-363 MARCH 4, 1974

KENNETH O' CONNELL, CLAIMANT
BURTON FAULGREN, CLAIMANT1S ATTY,
GERALD KNAPP, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

The issue is whether or not claimant1 s injuries arose out 
OF and in the scope of his employment.

Claimant, a 33 year old administrator of a nursing home in

ST. HELENS, TOOK SOME PERSONAL BELONGINGS OF PATIENTS WHO HAD 
BEEN TRANSFERRED TO A SEASIDE NURSING HOME. CLAIMANT TOOK HIS 
GIRLFRIEND, NOW HIS WIFE, WITH HIM AND LEFT AT EIGHT THIRTY A. M. 
FOR SEASIDE. HE DELIVERED THE PERSONAL BELONGINGS AND SPENT 
ABOUT AN HOUR AT THE SEASIDE NURSING HOME. HE THEN WENT FOR A 
WALK ON THE BEACH AND IN THE AFTERNOON WENT TO SEE A FRIEND IN THE 
CONSTRUCTION BUSINESS. CLAIMANT TESTIFIED HE WAS EXPLORING CON
STRUCTION COSTS FOR POSSIBLE EXPANSION OF THE ST. HELENS NURSING 
HOME. HIS EMPLOYER TESTIFIED THAT HE HAD SPECIFICALLY TOLD 
CLAIMANT THAT THE EMPLOYER HAD NO FURTHER INTEREST IN EXPANDING 
THE ST. HELENS NURSING HOME. CLAIMANT, ENROUTE TO ST. HELENS,
AT TWO A. M. , AFTER CONSUMPTION OF CONSIDERABLE ALCOHOL, RAN INTO 
THE BACK END OF A TRUCK STOPPED AT A WEIGH STATION.

The hearing officer found the claimant not credible.

The BOARD concurs with the findings of the hearing officer

THAT THE ENTIRE TRIP WAS A PERSONAL TRIP WITH ONLY INCIDENTAL 
BUSINESS MOTIVES.

The BOARD AFFIRMS THE FINDINGS AND ORDER OF THE HEARING 
OFFICER AND ADOPTS HIS OPINION.

ORDER
The ORDER OF THE HEARING OFFICER DATED SEPTEMBER 21, 1973

IS AFFIRMED,

WCB CASE NO. 73-315 MARCH 5, 1974

BILLY R. SMEDLEY, CLAIMANT
BERNAU AND WILSON, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

The issue is the extent of permanent disability, the

DETERMINATION ORDER AWARDED TEMPORARY DISABILITY ONLY AND NO 
PERMANENT DISABILITY. THE HEARING OFFICER AWARDED 32 DEGREES 
UNSCHEDULED PERMANENT PARTIAL DISABILITY, THE CLAIMANT APPEALS 
REQUESTING PERMANENT TOTAL DISABILITY.
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Claimant, a 49 year old millworker, was injured march 22,
1 97 2 WHEN SOME LUMBER FELL OFF A STACK HITTING HIS SHOULDER.
HE WENT TO A DOCTOR FIVE DAYS LATER. HE WAS TREATED AND EXAMINED 
BY SEVERAL DOCTORS INCLUDING ORTHOPEDIC AND NEUROLOGY SPECIALISTS. 
CLAIMANT RECEIVED CONSERVATIVE TREATMENT. ALL OF THE DOCTORS 
FOUND LITTLE IN THE WAY OF OBJECTIVE FINDINGS. CLAIMANT WAS 
HOSPITALIZED AFTER AN INCIDENT OF CHEST PAINS WHILE HE WAS DANCING.
HE WAS HOSPITALIZED FOR ABOUT ONE WEEK IN CANYONV1 LLE AND THEN 
TRANSFERRED TO SACRET HEART HOSPITAL IN EUGENE WHERE HE REMAINED 
FOR ABOUT ONE WEEK.

A REVIEW OF ALL THE MEDICAL EVIDENCE IN THE RECORD COVERING 
THE PERIOD FROM THE DATE OF ACCIDENT, MARCH 2 2 , 1 9 72 UP TO
NOVE MBER 17, 1972, DURING WH ICH CLAI MANT WAS TREATED AND EXAM IN ED
BY SEVERAL DOCTORS INCLUDING AN ORTHOPEDIST AND A NEUROLOGIST 
AND WAS HOSPITALIZED IN TWO DIFFERENT HOSPITALS, FINDS NOTHING 
IN THE RECORD FOR THIS EIGHT MONTH PERIOD THAT EVEN MENTIONS 
OBJECTIVE FINDINGS OR A LUMP ON THE CHEST, MUCH LESS A RUPTURED 
RIGHT PECTORALIS MAJOR MUSCLE. DR. JACK A. BRIDGES, A VETERANS 
ADMINISTRATION DOCTOR, EXAM INE D CLAI MANT ON NOVEM BER 1 7 , 1 97 2 , 
DIAGNOSING RUPTURED RIGHT PECTORALIS MAJOR MUSCLE, CHRONIC CERVICAL 
SPRAIN AND CAPSULITIS OR TENDONITIS OF BOTH SHOULDERS. DR. BRIDGES,
IN HIS TESTIMONY AT THE HEARING, STATED THE RUPTURED MUSCLE WAS 
PERFECTLY OBVIOUS EVEN TO A LAYMAN. HE STATED THAT THERE WAS A 
BIG LUMP ON THE CHEST WHICH WAS EASILY SEEN AND ANYONE COULD FIND 
IT AND FURTHER, THAT THIS MUSCLE DOESN'T RUPTURE EASILY AND THAT 
IT TAKES A TREMENDOUS AMOUNT OF FORCE TO RUPTURE THIS MUSCLE.

It is interesting to note that the original report of the
ACCIDENT SIGNED BY THE CLAIMANT DESCRIBED THE ACCIDENT AS ' ' I WAS 
STICKING LUMBER WHEN A COUPLE OF PIECES OF LUMBER FELL OFF AND 
HIT ME ON THE RIGHT SHOULDER. 1 ’ THE INITIAL TREATING DOCTOR REPORTS 
WORKMAN1 S STATEMENT OF CAUSE OF INJURY OR ILLNESS AS ’ 1 . . .
LUMBER STICKER AND WAS STICKING LUMBER WHEN A COUPLE OF PIECES OF 
LUMBER FELL OFF AND HIT HIM ON THE RIGHT SHOULDER. ' ’

On de novo review of the entire record and especially the
MEDICAL EVIDENCE IN THE RECORD, THE BOARD REVERSES THE HEARING 
OFFICER'S AWARD OF 32 DEGREES AND REINSTATES THE DETERMINATION 
ORDER AWARDING TEMPORARY DISABILITY ONLY AND MAKING NO AWARD OF 
PERMANENT PARTIAL DISABILITY ON THE GROUNDS THAT THE FINDINGS OF 
DR. BRIDGES SOME EIGHT MONTHS AFTER THE ACCIDENT WAS NOT CAUSED 
BY THE INDUSTRIAL ACCIDENT.

The BOARD CONCURS WITH THE FINDING OF THE HEARING OFFICER THAT 
THERE WERE ONLY MINIMAL OBJECTIVE FINDINGS OF ANY KIND WHICH WERE 
CONNECTED TO THE ACCIDENT. THE HEARING OFFICER ALSO COMMENTED AS TO 
THE POOR CREDIBILITY OF THE CLAIMANT.

ORDER
The order of the hearing officer dated September 5, 1973 is

REVERSE D.

The determination order dated December 1 , 1972 awarding
TEMPORARY TOTAL DISABILITY TO SEPTEMBER 2 6 , 1 9 7 2 AND MAKING NO
AWARD OF PERMANENT PARTIAL DISABILITY IS HEREBY REINSTATED.



MARCH 5, 1974WCB CASE^NO. 73-2052

LIONEL BURKHALTER, CLAIMANT
WAYNE HARRIS, CLAIMANT S ATTY,
MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of this denied aggravation 
claim.

Cl AI MANT SUSTAI NED A BAC K STRAIN NOVE MBER1, 0, 1971. HE

CONSULTED A CHIROPRACTOR ON ONE OCCASION AND HAD NO LOST TIME 
FROM WORK. ON APRIL 1 , 1 973 CLAIMANT WAS FIRED BY THE EMPLOYER
AND WENT INTO BUSINESS FOR HIMSELF AS A SCRAP METAL DEALER DOING 
CONSIDERABLY HEAVIER WORK. CLAIMANT RECEIVED NO MEDICAL CARE 
BETWEEN NOVEMBER, 1971 AND MAY, 1 9 7 3 . THE SAME CHIROPRACTOR 
REPORTS 1 T THIS IS A REACCURANCE ( SIC) OF THE ACCIDENT1 ' . THERE 
IS NO FURTHER MEDICAL INFORMATION IN THE RECORD TO SUPPORT A 
CLAIM FOR AGGRAVATION.

ORDER

The order of the hearing officer dated October 22 , 1 973 is
AFFIR MED.

WCB CASE NO. 72-3477 MARCH 5, 1974

CARL FREDRICKSON, DECEASED
ROBERT E. JONES, CLAIMANT1 S ATTY.

DEPARTMENT OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

This is a fatal heart case, the issue is whether or not the
DEATH AROSE OUT OF AND IN THE COURSE OF EMPLOYMENT.. THE STATE 
ACCIDENT INSURANCE FUND DENIED THE CLAIM AND THE HEARING OFFICER 
FOUND THE CLAIM COMPENSABLE. THE STATE ACCIDENT INSURANCE FUND 
APPEALS.

The DECEDENT, A 63 YEAR OLD TIMBER FALLER, WORKED FROM 8 A. M. 
TO 12 NOON ON SEPTEMBER 1 4 , 1 9 7 2 , FALLING AND LIMBING TREES USING
A REGULAR POWER SAW. A CATSKINNER LEFT THE DECEDENT AT 1 2 NOON 
AND WAS DUE BACK TO PICK UP ANOTHER LOAD SHORTLY AFTER LUNCH. THE 
CATSKINNER AT THE LANDING HEARD A POWER SAW START SOMETIME BETWEEN 
TWELVE THIRTY AND ONE THIRTY P. M. , PROBABLY ABOUT ONE P. M. AND 
PRESUMED THIS TO BE THE DECEDENT COMMENCING WORK AFTER LUNCH.
THE CATSKINNER ARRIVED BACK FOR THE NEXT LOAD AT TWO P. M. AND 
FOUND THE DECEDENT LYING ACROSS A STUMP. ONE TREE HAD BEEN FELLET 
AND WAS PARTIALLY LIMBED. THE DAY WAS A WARM SUMMER DAY,
APPROX1MATELY 8 0 DEGREES.
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The medical evidence shows that death was due to an arrythmia.
THE AUTOPSY SHOWED A PREEXISTING HEART CONDITION. THE INTERNIST 
WHO RECEIVED THE DECEDENT AT THE HOSPITAL FOUND HIM TO BE DEAD ON 
ARRIVAL AND FOUND THE SKIN TEMPERATURE TO BE EXTREMELY HOT. THIS 
INTERNIST, AFTER REVIEWING THE AUTOPSY, CONCLUDED THAT THE WORK 
ACTIVITY WAS A MATERIAL CONTRIBUTING FACTOR TO THE DEATH. THE 
COMBINATION OF A HOT DAY, THE EXTREMELY HOT TEMPERATURE OF
DECEDENT'S SKIN WHEN FIRST EXAMINED AT THE HOSPITAL AND THE 80 DEGREES 
HEAT ON THIS PARTICULAR SUMMER DAY WAS THE BASIS OF THIS DOCTOR' S 
OPINION.

Dr, GRISWOLD DID NOT RELATE THE DEATH TO THE WORK ACTIVITY 
BUT BASED HIS OPINION ON THE ASSUMPTION THAT IT DID NOT OCCUR 
WITHIN A PERIOD OF FIVE MINUTES TO FIFTEEN MINUTES AFTER PHYSICAL 
ACTIVITY. NEITHER THE EXACT TIME OF DECEDENT'S DEATH NOR THE 
EXACT TIME THE DECEDENT CEASED STRENUOUS PHYSICAL ACTIVITY IS 
KNOWN.

The BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDING AND 
ORDER OF THE HEARING OFFICER AND ADOPTS HIS OPINION.

ORDER

The order of the hearing officer dated august 7, 1973 is
AFFIRMED.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 71-2389—E MARCH 5, 1974

LUDWIG KRUGEN, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT1 S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

Employer requests board review of a hearing officer's order

AFFIRMING A DETERMINATION ORDER DATED NOVEMBER 6 , 1 9 7 0 , AWARDING
CLAIMANT PERMANENT TOTAL DISABILITY.

Claimant was a 6i year old welder at beall pipe and tank

COMPANY WHEN HE INJURED HIS LOW BACK ON JULY 1 8 , 1 9 69 . HE HAD
INTENDED TO VOLUNTARILY RETIRE WHEN HE REACHED AGE 6 2 IN NOVEMBER, 
1970. INSTEAD OF VOLUNTARILY RETIRING THEN, THE WORKMEN1 S 
COMPENSATION BOARD RULED, ON NOVEMBER 6 , 1 9 7 0 , THAT HE WAS
PERMANENTLY AND TOTALLY DISABLED. HE HAS NOT WORKED SINCE,

Eleven months after the issuance of that determination order,
THE EMPLOYER REQUESTED A HEARING OBJECTING TO THE AWARD OF 
PERMANENT TOTAL DISABILITY. HOWEVER, AS A RESULT THE EMPLOYER 
REQUESTED POSTPONEMENTS AND THE HEARING WAS NOT CONVENED UNTIL 
M AY , 1 9 7 3 .



The employer attempted to show that claimant retained at

LEAST A MINIMAL RESIDUAL EARNING CAPACITY AND THAT, THIS BEING 
SO, THE CLAIMANT HAD A POSITIVE DUTY TO ATTEMPT RETURN TO WORK.

The employer then pointed to the lack or such efforts and

ARGUED, RE LYI NG ON DEATON V. SAIF, 97 OR ADV SH 126 (1973) THAT
THE CLAIMANT' S LACK OF MOTIVATION PRECLUDED THE GRANTING OF AN 
AWARD OF PERMANENT TOTAL DISABILITY.

The EVIDENCE ESTABLISHES THAT CLAIMANT' S PHYSICAL IMPAIRMENTS 
ARE SUBSTANTIAL. EVEN DISREGARDING THE CLAIMANT'S AGE IT IS 
QUESTIONABLE THAT ANY EMPLOYER WITH KNOWLEDGE OF HIS LIMITATIONS 
WOULD HIRE HIM FOR ANY KIND OF WORK AND, WITH RESPECT TO THE CONCEPT 
OF EARNING CAPACITY, THE TOTAL INABILITY TO GAIN EMPLOYMENT IS JUST 
AS TOTALLY DISABLING AS THE INABILITY TO HOLD EMPLOYMENT.

In its attack on claimant's motivation the employer has

IGNORED THE NATURAL EFFECT OF THE 1970 PERMANENT TOTAL DISABILITY 
RULING AND ASCRIBES THE LACK OF EFFORT TO CLAIMANT'S EARLY 
RETIREMENT DECISION. WE DISAGREE.

We think the hearing officer correctly analyzed this element
OF THE CASE. WE ARE ALSO IN AGREEMENT WITH HIS ANALYSIS OF THE 
OTHER ISSUES AS WELL, AND THEREFORE CONCLUDE HIS OPINION AND 
ORDER SHOULD BE AFFIRMED.

ORDER

The ORDER OF THE HEARING OFFICER DATED JULY 2 7 , 1 97 3 IS
AFFIRMED.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 73-1330 MARCH 5, 1974

LEE F. YOAST, CLAIMANT
DON SWINK, CLAIMANT'S ATTY.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

The issue is the extent of permanent partial disability, the 
determination ORDER AWARDED 5 PERCENT unscheduled low back 
DISABILITY. THE HEARING OFFICER AWARDED 3 5 PERCENT TOTAL UNSCHEDULED 
PERMANENT PARTIAL DISABILITY FOR THE LOW BACK. THE EMPLOYER APPEALS,

Claimant, a 33 year old coke truck driver, sprained his low 
back while lifting coke cases, after back surgery, claimant
RETURNED TO WORK FOR THE SAME EMPLOYER IN LIGHTER TYPE WORK 
INVOLVING LESS LIFTING FOR 10 WEEKS, AND THEN RETURNED TO HIS 
REGULAR EMPLOYMENT. ON DOCTORS ADVICE CLAIMANT CHANGED JOBS 
TO AVOID THE HEAVY LIFTING. CLAIMANT RETURNED TO HOUSE CONSTRUC
TION APPARENTLY DOING THE LIGHTER TYPE OF WORK INVOLVED AND 
SUBCONTRACTS THE HEAVY WORK.
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The board, on de novo review, finds the claimant does have

A REAL AND SUBSTANTIAL LOSS OF EARNING CAPACITY.

ORDER

The order of the hearing officer dated October 3, 1973 is
AFFIRMED.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 73-1140 MARCH 5, 1974

CLIFTON E. GOULD, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issue is the extent of disability to the right hand, the 
determination order awarded claimant permanent partial dis
ability OF 3 0 PERCENT LOSS OF THE RIGHT HAND EQUAL TO 4 5 DEGREES. 
THE HEARING OFFICER INCREASED THE AWARD TO 45 PERCENT LOSS OF THE 
RIGHT HAND EQUAL TO 67.5 DEGREES. THE CLAIMANT APPEALS REQUESTING 
A HIGHER SCHEDULED AWARD.

Claimant's right hand was injured between a railroad car 
DOOR AND A FRAME. AFTER TWO SURGERIES, CLAIMANT'S RIGHT RING 
FINGER WAS AMPUTATED JUST PROXIMAL TO THE MIDDLE JOINT LEVEL.
THE MIDDLE FINGER SUSTAINED A COMPOUND COMMINUTED FRACTURE 
WITH NERVE INVOLVEMENT.

The HEARING OFFICER OBSERVED THE SEVERE LOSS OF STRENGTH AS 
DEMONSTRATED BY LOSS OF GRIP IN THE RIGHT HAND. CLAIMANT IS 
RIGHT-HANDED. THE MEDICAL REPORT REFLECTS ONLY 2 0 PERCENT GRIP 
IN THE RIGHT HAND COMPARED WITH CLAIMANT'S LEFT HAND. FURTHER 
IMPAIRMENTS ARE LACK OF CRITICAL SENSATION ON TIP OF THE LONG 
FINGER, AMPUTATION OF THE RING FINGER NEAR THE MIDDLE JOINT,
ABSENCE OF PINCH BETWEEN THUMB AND RING FINGER AND WEAKNESS OF 
PINCH BETWEEN LONG AND LITTLE FINGER, LACK OF MOTION IN LONG 
FINGER. THE BOARD CONSIDERS THE LOSS OF GRIP IN THE RIGHT HAND 
SIGNIFICANT.

On de novo review, the board finds claimant has sustained

55 PERCENT PERMANENT PARTIAL DISABILITY FOR LOSS OF FUNCTION OF 
THE RIGHT HAND.

ORDER

The ORDER OF THE HEARING OFFICER DATED OCTOBER 4 , 1 9 73 AND
THE CORRECTING ORDER DATED OCTOBER 5 , 1 973 ARE MODIFIED. CLAIMANT
IS HEREBY AWARDED PERMANENT PARTIAL DISABILITY TOTALING 82.5 
DEGREES FOR PARTIAL LOSS OF RIGHT HAND. THIS IS AN INCREASE OF 
37.5 DEGREES OF THE AWARD BY THE DETERMINATION ORDER AND AN 
INCREASE OF 15 DEGREES OF THE AWARD BY THE HEARING OFFICER.



Counsel for claimant is to receive as a fee, 25 percent of

THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH, 
WHEN COMBINED WITH FEES ATTRIBUTABLE TO THE ORDER OF THE HEARING 
OFFICER SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 73-1512 MARCH 5, 1974

ALVIN D. EDWARDS, CLAIMANT
KENNETH W. STODD, CLAIMANT1S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issue is whether or not claimant1 s heart attack is

COMPENSABLE. THE STATE ACCIDENT INSURANCE FUND DENIED THE 
CLAIM AS BEING NONCOMPENSABLE AND THE HEARING OFFICER AFFIRMED 
THE DENIAL.

Claimant, a 46 year old long haul truck driver, suffered a

M YOC ARD IAL INFARCTION MARCH 16, 1973, WHILE DRIVING A PRODUCE
LONG HAUL TRUCK. CLAIMANT7 S ACTIVITIES DURING THE EIGHT DAYS 
IMMEDIATELY PRECEDING THE HEART ATTACK INCLUDED TRIPS IN 
WASHINGTON, OREGON AND CALIFORNIA HAULING APPLES, CHICKENS AND 
ORANGES. ON MARCH 1 6 , 1 9 73 , IN IVANHOE , CALIFORNIA, CLAIMANT
ASSISTED IN LOADING A LOAD OF ORANGES WITH ONE HELPER. CLAIMANT 
BECAME ILL DURING THE LOADING OPERATION BUT AFTER A SHORT REST 
AND VOMITING, FELT BETTER, CONCLUDED THE LOADING AND DROVE 
APPROXIMATELY FOUR HOURS. CLAIMANT WAS SICK DURING THE TRIP 
AND FINALLY WAS TAKEN TO THE HOSPITAL AT MT. SHASTA, CALIFORNIA 
WITH A SEVERE MYOCARDIAL INFARCTION. CLAIMANT TESTIFIED THAT 
THE DRIVER1 S LOG SUB M ITT ED IN EVIDENCE IS 77 ALMOST ACCURATE * 7 .
THE PROBLEM OF HAULING PRODUCE WHICH MUST BE AT A CERTAIN MARKET 
AT A CERTAIN DATE AND TIME OFTEN CONFLICTS WITH THE ICC REGULATIONS 
REGARDING MAXIMUM DRIVING TIME AND OFF-DUTY TIME.

The ATTENDING DOCTOR, DR. STRICKLAND, A GENERAL PRACTITIONER, 
HAD THE ADVANTAGE OF TREATING THE PATIENT FROM THE ADMISSION AT 
THE HOSPITAL. DR. STRICKLAND7 S REPORT STATES UNEQUIVOCALLY THE 
MYOCARDIAL INFARCTION WAS A CONTRIBUTING FACTOR TO HIS HEART ATTACK.

Dr. SUTHERLAND, A HEART SPECIALIST WHO STUDIED THE STATE 
ACCIDENT INSURANCE FUND1 S INVESTIGATOR7 S REPORTS AND SOME OF THE 
MEDICAL RECORDS, OPINES THAT BASED ON THE INFORMATION FURNISHED 
TO HIM, CLAIMANT7 S WORK AS A TRUCK DRIVER DID NOT CONTRIBUTE 
SIGNIFICANTLY TO THE ACUTE MYOCARDIAL INFARCTION.

After consideration of the entire record, the board finds
CLAIMANT7 S MYOCARDIAL INFARCTION WAS CAUSED BY THE STRESS AND 
EXERTION CONNECTED WITH CLAIMANT7 S WORK. THE STRENUOUS EIGHT 
DAY SCHEDULE IMMEDIATELY PRIOR TO THE HEART ATTACK COMBINED WITH 
THE PHYSICAL STRESS OF LOADING HIS PRODUCE TRUCK WITH BOSES OF 
ORANGES AND EVEN THOUGH VOMITING OCCASIONALLY, THE CLAIMANT 
CONTINUED DRIVING APPROXIMATELY 4 00 MILES BEFORE BEING TAKEN OFF 
THE TRUCK AND INTO THE HOSPITAL.
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ORDER
The order of the hearing officer dated October 5, 1973 is

REVERSED AND THE CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE 
FUND FOR PAYMENT OF WORKMEN1 S COMPENSATION BENEFITS AS PROVIDED 
BY LAW,

Claimant* s counsel is awarded a reasonable attorney's fee

IN THE SUM OF ONE THOUSAND DOLLARS, PAYABLE BY THE STATE ACCIDENT 
INSURANCE FUND, FOR SERVICES AT HEARING AND UPON THIS REVIEW,

WCB CASE NO, 72-2180 MARCH 5, 1974

WILLIAM HOOVER, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant's ATTYS,

ROGER WARREN, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

The issue is extent of permanent disability, claimant was

GRANTED 60 PERCENT OF THE MAXIMUM FOR UNSCHEDULED LOW BACK 
DISABILITY EQUAL TO 192 DEGREES BY THE DETERMINATION ORDER. THE 
HE AR ING OFFICER, IN HIS OPINION AND OR DER DATE D SEPTEMBER 19, 1 973,
INCREASED THE AWARD TO 85 PERCENT UNSCHEDULED PERMANENT PARTIAL 
DISABILITY BUT FOLLOWING A MOTION FOR RECONSIDERATION, THE HEARING 
OFFICER ISSUED AN AMENDED ORDER DATED OCTOBER 5 , 1 9 7 3 , AMENDING
THE FORMER OPINION AND ORDER BY DENYING CLAIMANT’S REQUEST FOR 
ADDITIONAL COMPENSATION AND AFFIRMING THE DETERMINATION ORDER OF 
60 PERCENT EQUAL TO 192 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY 
THE CLAIMANT REQUESTS BOARD REVIEW CONTENDING THAT CLAIMANT IS 
ENTITLED TO PERMANENT TOTAL DISABILITY OR AT LEAST THE 85 PERCENT 
PERMANENT PARTIAL DISABILITY FIRST AWARDED BY THE HEARING OFFICER.

Claimant, a 50 year old logger and sawmill worker, suffered

A LOW BACK STRAIN JANUARY 2 , 1 9 7 0 . HE WAS TREATED AND EXAMINED
BY MANY CHIROPRACTORS, NEUROSURGEONS, ORTHOPEDISTS AND PSYCHI
ATRISTS. HE HAS HAD A COMPLETE WORKUP BY THE PHYSICAL REHABILITA
TION CENTER WHO RATES HIS PHYSICAL CONDITION AS A MILDLY MODERATE 
BACK IMPAIRMENT. CLAIMANT HAS HAD DRUG ABUSE PROBLEMS AND 
PSYCHIATRIC PROBLEMS MOST OF WHICH PREEXISTED THE INDUSTRIAL 
ACCIDENT,

In the course of handling the claim, the employer entered

A PARTIAL DENIAL OF RESPONSIBILITY FOR THE PSYCHOLOGICAL PROBLEMS. 
THE REQUEST FOR HEARING ON THIS DENIAL WAS SETTLED BY A DISPUTED 
CLAIMS SETTLEMENT, JOINT EXHIBIT NO. 68. THEREFORE, jTHERE IS NO 
PSYCHOLOGICAL INVOLVEMENT IN THE CONSIDERATION OF THE PERMANENT 
DISABILITY AS A MATTER OF LAW.

ORDER
The AMENDED ORDER OF THE HEARING OFFICER DATED OCTOBER 5, 

1 973 IS AFFIRMED.
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WCB CASE NO. 73-539 1974MARCH 6,

ARTHUR LEE VERMENT, CLAIMANT
GALT ON AND POPICK, CLAIMANT1 S ATTYS.

LINDSAY, NAHSTOLL, HART, DUNCAN, DAFOE AND 
KRAUSE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant has requested board review of a hearing officer's

ORDER AFFIRMING THE PARTIAL DENIAL OF HIS CLAIM FOR COMPENSATION 
AND HIS ORDER REMANDING THE CASE RECORD TO THE BOARD'S COMPLIANCE 
DIVISION FOR APPROPRIATE ACTION CONCERNING ALLEGED ETHICAL 
IMPROPRIETIES BY CLAIMANT'S ATTORNEY IN HIS REPRESENTATION OF 
CLAI M ANT.

On MAY 6 , 19 7 1 WH ILE EM PLOYED AS A SHOE SALESMAN FOR

NORDSTROM-BE ST, CLAIMANT TRIPPED OVER A BOX AND FELL, INJURING 
HIS RIGHT ARM, SHOULDER AND LEFT ELBOW. A LONG PERIOD OF CONSERVA 
TIVE TREATMENT FAILED TO RELIEVE HIS RIGHT SHOULDER PROBLEMS AND 
ONLY AFTER SURGICAL RESECTION OF THE LONG HEAD OF THE RIGHT BICEPS 
TENDON ON OCTOBER 17 , 1 9 7 2 , DID SIGNIFICANT IMPROVEMENT RESULT.

Claimant alleges that following his return to work shortly

AFTER THE INJURY, HE EXPERIENCED PERIODIC PAIN IN HIS LOW BACK 
ASSOCIATED WITH THE HEAVY LIFTING AND REPETITIVE BENDING ON THE 
NORDSTROM-BEST JOB. HOWEVER, NO NOTICE OF HIS BACK COMPLAINTS 
WAS GIVEN TO THE EMPLOYER'S INSURANCE COMPANY (KEMPER) UNTIL 
ABOUT DECEMBER 1 , 1972. THE RECORD INDICATES THAT ON APR IL 2 6 ,
1 9 7 2 CLAIMANT MENTIONED TO DR. R. KENT MARKEE, A CONSULTING 
PHYSICIAN, THAT HE HAD BEEN '' . . . TOLD IN THE PAST THAT ' THE
VERTEBRAE IN HIS LOWER BACK WERE OUT OF PLACE' ' ' BUT THE 
REPORT CONTAINS NO REFERENCE TO ANY PRESENT LOW BACK PAIN OR BACK 
PAIN OF ANY KIND, PERIODIC OR OTHERWISE, ASSOCIATED WITH THE 
ACC I DENT OF MAY 6, 1971 (CLAIM ANT1 S EXHIBIT 6 ) .

Without seeking a medical evaluation and apparently based

UPON THE LACK OF PRIOR COMPLAINTS OF BACK PAIN, KEMPER ISSUED A 
PARTIAL DENIAL OF THE CLAIM ON DECEMBER 2 2 , 1 9 7 2 . '

On JANUARY 1 2 , 1 9 7 3 CLAIMANT VISITED DR. BERSELLI, HIS

TREATING ORTHOPEDIST, COMPLAINING OF LOW BACK PAIN AND STATING 
THAT HE HAD INJURED HIS BACK IN THE FALL AT WORK IN JULY (MEANING 
MAY) 19 7 1.

Dr. BERSELLI THEREAFTER REPORTED -

''My impression is that THIS patient had a chronic

LUMBOSACRAL STRAIN WHICH I THINK IS RELATED TO HIS 
FALL AT WORK IN JULY OF 19 7 1.'' CLAI MANT1 S EXHIB IT 1 .

Claimant requested a hearing on the partial denial and

DR. BERSELLI WAS SUBPOENAED BY THE INSURANCE COMPANY TO TESTIFY 
BECAUSE CLAIMANT'S ATTORNEY HAD REFUSED TO AUTHORIZE ACCESS TO 
DR. BERSELLI' S INFORMATION OR OPINIONS REGARDING CLAIMANT* S CASE 
BY LETTER INQUIRY.



At the hearing dr. berselli testified that the mechanics

OF THE FALL. COULD HAVE PRODUCED A BACK INJURY BUT HE STATED HIS 
OPINION OF CAUSAL CONNECTION WAS BASED ESSENTIALLY ON THE HISTORY 
GIVEN BY THE CLAIMANT THAT HE HAD HURT HIS BACK IN THE FALL AT WORK 
AND THAT IT HAD CONTINUED TO BOTHER HIM EVER SINCE.

The hearing officer approved the partial denial after finding

THE HISTORY ON WHICH DR. BERSELLI RELIED IN EXPRESSING HIS OPINION 
AT VARIANCE WITH THE TRUE FACTS.

The board, after reviewing the record de novo, agrees with
THE HEARING OFFICER* S FINDINGS AND HIS DECISION ON THE MERITS.
HIS ORDER APPROVING THE PARTIAL DENIAL SHOULD BE AFFIRMED,

A DECISION ON THE MERITS WAS HINDERED AND COMPLICATED BY THE 
REFUSAL OF CLAIMANT* S COUNSEL TO PERMIT THE TREATING DOCTOR TO 
PROVIDE MEDICAL INFORMATION TO THE CARRIER.

The hearing officer was entirely correct in his opinion that
THE PAYING AGENCY IN AN ACCEPTED WORKMEN* S COMPENSATION CLAIM 
IS ENTITLED TO PERIODIC, COMPLETE REPORTS FROM THE TREATING 
PHYSICIAN. WITHOUT SUCH INFORMATION THE EMPLOYER OR CARRIER WOULD 
BE UNABLE TO DISCHARGE ITS STATUTORY OBLIGATION TO PROCESS THE 
CLAIM. THE BOARD IS DISTURBED, HOWEVER, WITH THE SOMEWHAT SHRILL 
AND INJUDICIOUS ATTACK ON CLAIMANT'S ATTORNEY. IT APPEARS THE 
ATTORNEY USED A MEDICAL INFORMATION RELEASE FORM OF A TYPE 
COMMON IN CIVIL LITIGATION, BUT NOT APPROPRIATE IN THIS WORKMAN'S 
COMPENSATION CASE. THE RECORD DOES NOT SUPPORT THE CONCLUSION, 
APPARENTLY REACHED BY THE HEARING OFFICER, THAT COUNSEL ACTED 
OUT OF CONSCIOUS DISREGARD OR DISRESPECT FOR THE LAW. IF VIOLENCE 
WAS DONE TO AN AGREEMENT BETWEEN THE MEDICAL AND LEGAL PROFESSIONS, 
THAT IS A MATTER FOR THE OREGON STATE BAR TO CONSIDER, NOT THE 
COMPLIANCE DIVISION OF THE BOARD. THE HEARING OFFICER SHOULD HAVE 
DECIDED THE CASE ON THE BASIS OF THE EVIDENCE PRESENTED. IT IS NOT 
THE FUNCTION OF A HEARING OFFICER OR THE BOARD ITSELF TO WEIGH 
ALLEGED ETHICAL CONSIDERATIONS. PART 1 1 OF CLAIMANT* S MOTION TO 
EXPUNGE THAT PART OF THE HEARING OFFICER'S ORDER SHOULD HAVE BEEN 
ALLOWED.

THE ORDER OF THE HEARING OFFICER ON THE MOTIONS FILED AFTER 
THE OPINION AND ORDER WAS ISSUED ON JUNE 1 5 , 1973 , ALSO CONTAINS
IRRELEVANT STATEMENTS CONCERNING THE HEARING OFFICER'S PERSONAL 
EXPERIENCE AND ATTITUDE. THESE FACTORS ARE NOT GERMANE TO THE 
CONTROVERSY AND HAVE NO PLACE IN A DECISION ON THE MERITS OF THE 
CASE. THE HEARING OFFICER SHOULD HAVE LIMITED HIS OPINION AND 
DECISION TO THE EVIDENCE AND THE LAW. THE HEARING OFFICER* S REACTION 
APPEARS OUT OF ALL PROPORTION TO THE ERROR.

HlS ORDER REMANDING THIS CASE TO THE COMPLIANCE DIVISION OF 
THE WORKMEN'S COMPENSATION BOARD FOR APPROPRIATE ACTION SHOULD 
THEREFORE BE REVERSED.

ORDER

The hearing officer* s orders dated june is, 1973 and
JULY 6, 1973 AFFIRMING THE PARTIAL DENIAL OF CLAIMANT* S CLAIM

ARE HEREBY AFFIRMED.

The hearing officer's orders dated june 15, 1973 and july 6,

1 9 7 3 REFERRING THE WITHIN NUMBERED AND ENTITLED MATTER TO THE 
COMPLIANCE DIVISION OF THE WORKMEN'S COMPENSATION BOARD FOR 
SUCH CONSIDERATION, ACTION OR PROCEEDINGS AS IT DEEMS APPROPRIATE, 
ARE HEREBY REVERSED.
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WCB CASE NO. 73-189 MARCH 6, 1974
WCB CASE NO. 73-997 MARCH 6, 1974

DORIS D. TADLOCK, CLAIMANT
FOZZI, WILSON AND ATCHISON, CLAIMANT1 S ATTYS.
MIZE, .KR1ESIEN, FEWLESS, CHENEY AND 
KELLEY\ DEFENSE ATTYS.

On JANUARY 1 8 , 1 9 7 4 THE BOARD ISSUED ITS OWN MOTION ORDER

GRANTING CLAIMANT ADDITIONAL COMPENSATION AND AUTHORIZING 
CLAIMANT1 S ATTORNEYS TO RECOVER A FEE OF UP TO FIFTEEN HUNDRED 
DOLLARS.

Claimant's attorneys have now advised they wish their fee

LIMITED TO A MAXIMUM OF FIVE HUNDRED DOLLARS AND THE ORDER AMENDED 
ACCORDI NGLY.

It IS SO ORDERED.

WCB CASE NO. 73-1130 MARCH 7, 1974

GORDON MOORE, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT’S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The issue is whether or not the compensable myocardial

INFARCTION CAUSED THE NEED FOR THE CORONARY BYPASS SURGERY, I. E.
WAS CLAIMANT’ S WORK INJURY A MATERIAL CONTRIBUTING FACTOR CAUSING 
THE NEED FOR THE CORONARY BYPASS SURGERY.

Claimant sustained a myocardial infarction august 7 , 1972 
which was accepted as compensable by the state accident insurance
FUND. CLAIMANT CONTINUED TO HAVE CHEST PAINS. A CORONARY ARTERIO
GRAPHY SHOWED SEVERE, FAIRLY DIFFUSE, THREE VESSEL OCCLUSIVE 
CORONARY ARTERY DISEASE. THE ARTERY BYPASS SURGERY WAS PERFORMED 
TO CORRECT THIS. THE FUND DENIED THAT THIS SURGERY WAS COMPENSABLE 
CONTENDING THERE WAS MERELY A PROGRESSION OF CORONARY DISEASE 
WHICH WAS NOT CONNECTED TO OR AGGRAVATED BY THE INDUSTRIAL INCIDENT.

The fund had the claimant examined by dr. griswold. dr.
GRISWOLD IS A WELL KNOWN HEART EXPERT. HE FOUND THE CLAIMANT’S 
MYOCARDIAL INFARCTION RESULTED IN MYOCARDIAL I SCH E M I A W H IC H 
NECESSITATED THE PERFORMANCE OF THE CORONARY ARTERIOGRAPHY AND 
BYPASS SURGERY. DR. GRISWOLD CONNECTED THE SURGERY TO THE 
INDUSTRIAL INCIDENT.

Dr. robinhold, another heart specialist essentially connected

THE SURGERY TO THE INDUSTRIAL INCIDENT.

Dr. HARWOOD, A general practititioner did not connect the

NEED FOR SURGERY TO THE INDUSTRIAL INCIDENT. IT IS INTERESTING TO 
NOTE THAT DR. HARWOOD Dl D STATE, ' ' THE EPISODE OF AUGUST 7 , 1972
MERELY SERVED TO PRECIPITATE THE EPISODE, ' '
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The board, in considering the medical evidence, finds that

THE WEIGHT OF THE MEDICAL EVIDENCE CONNECTS THE NEED FOR THE 
SURGERY TO THE INDUSTRIAL INCIDENT.

ORDER
The order of the hearing officer date d se pte mbe r 20, 1973

IS AFFIRMED.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REV IEW.

WCB CASE NO. 72-2833 MARCH 7, 1974

WILMOT ANDERSON, CLAIMANT
AND COMPLYING STATUS OF 
NEW AGE MISSION
BOLDERREE, KILLORAN AND NELSON, 
claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

New age mission requests reversal of the hearing officer's 
order which -

(1) Found that claimant, anderson, was a subject workman

OF A SUBJECT EMPLOYER (NEW AGE MISSION) -

(2) That claimant had suffered a compensable injury

WHILE WORKING FOR SAID EMPLOYER AND,

( 3 ) Awarded cl a i mant h i s attorney's fee s.

The opinion and order of the hearing officer sets out the

FACTS OF THIS MATTER ON EACH OF THE ISSUES RAISED. THE HEARING 
OFFICER HAD THE ADVANTAGE OF HEARING AND SEEING THE WITNESSES 
AND, UNDER THE CIRCUMSTANCES, GREAT WEIGHT IS GIVEN TO HIS 
OPINION. THE APPLICABLE LAW IS CLEAR AND THE HEARING OFFICER 
PROPERLY APPLIED THE LAW TO THE FACTS. THE BOARD THEREFORE 
ADOPTS THE HEARING OFFICER1 S OPINION AND ORDER AS ITS OWN.

The matter of attorney's fees for claimant's attorney was

SUBMITTED TO JOSEPHINE COUNTY CIRCUIT COURT JUDGE PURSUANT TO 
ORS 6 5 6 . 3 8 8 ( 2 ) AND BY ORDER OF HONORABLE SAMUEL M. BOWE, DATED 
AUGUST 3 1 , 19 7 3 , THE CLAIMANT' S ATTORNEY' S FEES WERE AWARDED IN

THE AMOUNT OF FIFTEEN HUNDRED DOLLARS.

ORDER
The order of the hearing officer dated July 6, 1973 is affirmed. 

Claimant's counsel is awarded a reasonable attorneys fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND AND RECOVERED BY THE BOARD FROM THE EMPLOYER, 
PURSUANT TO ORS 6 5 6 . 0 5 4 FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 73-1328 MARCH 7, 1974

CLON APPLEGATE, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The state accident insurance fund requests reversal of the 
referee's award of permanent total disability.

Claimant, a 60 year old laborer and oil truck driver, is

FUNCTIONALLY ILLITERATE WITH A LONG HISTORY OF BACK PROBLEMS 
WITH A MODERATELY SEVERE DEGREE OF PSYCHOPATHOLOGY, MODERATELY 
RELATED TO THE INDUSTRIAL ACCIDENT BY WAY OF AGGRAVATION OF A 
PREEXISTING CONDITION.

The OBJECTIVE MEDICAL EVIDENCE OF SEVERE DISC DEGENERATION 
EXACERBATED BY THE INDUSTRIAL INJURY COMBINED WITH THE PSYCHO
PATHOLOGY MAKES THE CLAIMANT PRIMA FACIE PERMANENTLY TOTALLY 
DISABLED. THUS THE CLAIMANT1 S MOTIVATION UNDER THE RATIONALE OF 
THE DEATON CASE IS NOT INVOLVED.

ORDER
The order of the referee dated October 5, 1973 is affirmed. 

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
RE V I EW.

WCB CASE NO. 73-1649 MARCH 7, 1974

ERNEST PIERCE, CLAIMANT
FLAXEL, TODD, FLAXEL AND STEVENSON,
CLAIMANT'S ATTYS.

JAQUA AND WHEATLEY, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

The issue is the extent of permanent disability, the

DETERMINATION ORDER AWARDED THE CLAIMANT 15 PERCENT FOR 
UNSCHEDULED LOW BACK DISABILITY EQUIVALENT TO 48 DEGREES. THE 
HEARING OFFICER AFFIRMED THIS AWARD AND THE CLAIMANT REQUESTS 
BOARD REVIEW.

Claimant, a 37 year old lumber mill laborer sustained a

LOW BACK INJURY OCTOBER 2 3 , 1 9 7 1 . HE RETURNED TO WORK DECEMBER
2 0 , 1 97 1 AN D HAS WO RKED STE ADI LY. CLAI MA NT CONTINUE S TO HAVE 
PAIN IN THE LOW BACK. CLAIMANT'S OBESITY SLOWED HIS RECOVERY 
ACCORDING TO THE MEDICAL REPORTS. CLAIMANT NOW IS ON A WEIGHT 
REDUCTION PROGRAM AND APPEARS TO BE SUCCEEDING.
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The board, on de novo review, concurs with the opinion and

ORDER OF THE HEARING OFFICER THAT THE 1 5 PERCENT UNSCHEDULED 
DISABILITY ADEQUATELY COMPENSATES THE CLAIMANT.

ORDER
The order of the hearing officer dated august 27, 1973 is

AFFIRMED.

SAIF CLAIM NO. KC 404637 MARCH 7, 1974

JAMES C. CONAWAY, CLAIMANT
OWN MOTION ORDER

On JANUARY 29, 1974 CLAI MANT REQUE STED THE BOARD TO PERMIT

A HEARING ON THE DENIAL OF HIS CLAIM ON ITS OWN MOTION SINCE HE 
HAD FAILED TO REQUEST A HEARING WITHIN THE TIME PROVIDED BY LAW.
HE ALLEGES THAT ' ' . . . I HAVE A GOOD CLAIM BUT JUST DID NOT
UNDERSTAND MY RIGHTS. ' '

"Own motion1 ' authority relates only to matters over which

THE BOARD HAS CONTINUING POWER AND JURISDICTION, THAT IS TO SAY - 
COMPENSABLE INJURIES.

Because the claimant failed to establish that his injury was 
A COMPENSABLE injury, the board concludes it has no continuing
JURISDICTION.

The claimant’s request for own motion should therefore be

DENIED.

ORDER
The claimant's January 29, 1974 request for own motion

RELIEF IS HEREBY DENIED.

WCB CASE NO. 73-949 MARCH 8, 1974
WCB CASE NO. 73-950 MARCH 8, 1974

JOHN WESTBY, CLAIMANT
MARSH, MARSH, DASHNEY AND CUSHING, 
claimant’s ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

On MARCH 1 3 , 1 96 8 CLAI MANT SUFFERED A COMPENSABLE INJURY

IN THE EMPLOYE OF ROSS BROS. CONSTRUCTION INC., AN EMPLOYER 
CONTRIBUTING TO THE STATE ACCIDENT INSURANCE FUND. (SAIF)

On NOVEMBER 2 9 , 1 9 7 2 , CLAIMANT SUFFERED A SECOND COMPEN
SABLE INCIDENT WHILE IN THE EMPLYE OF.DIANE'S FOODS INC. WHICH
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WAS INSURED FOR WORKMEN'S COMPENSATION LIABILITY BY EMPLOYER'S 
INSURANCE OF WAUSAU. (WAUSAU) HE CONSIDERED IT A RECURRENCE OF 
THE 1 96 8 INJURY AND THEREUPON FILED A CLAIM WITH SAIF. SAIF DENIED
claimant's claim for benefits on the basis that the November 29,
1 972 INCIDENT WAS A NEW INJURY. CLAIMANT THEN FILED A CLAIM WITH 
WAUSAU WHICH DENIED BENEFITS CLAIMING THE INCIDENT WAS AN AGGRAVA
TION OF THE 1 9 6 8 INJURY. A HEARING WAS REQUESTED AND THE HEARING 
OFFICE R‘‘*R ULE D THE INCIDENT OF NOVEMBER 2 9 , 1 9 72 A NEW INJURY AND
THAT WAUSAU HAD UNREASONABLY REFUSED TO PAY COMPENSATION.

Wausau requests board review of the hearing officer's order.
CLAIMANT IS ONLY INTERESTED IN ASSURING THAT ONE OF THE CARRIERS 
PAYS BENEFITS FOR THE OBVISOULY COMPENSABLE CONDITION. HE HAS 
THEREFORE CROSS-APPEALED TO PRESERVE THE BOARD'S JURISDICTION 
TO IMPOSE LIABILITY ON THE STATE ACCIDENT INSURANCE FUND IF THE 
BOARD SHOULD REVERSE THE HEARING OFFICER' S RULING. THE BOARD 
THUS REVIEWS BOTH WCB CASE NO. 7 3 —949 AND WC B CASE NO. 73 —9 50 .

ISSUES
( i ) Does the incident of november 29, 1972 constitute a

NEW COMPENSABLE INJURY OR AN AGGRAVATION OF CLAIMANT1 S INJURY 
OF MARCH 1 3 , 1 96 8 ?

(2) Should penalties be awarded against wausau?
FINDINGS

9 6 8 , WHILE WORKING AS A CARPENTER FOR ROSS 
INC., CLAIMANT FELL FROM A SCAFFOLDING,

LUMBAR MUSCLE SPRAIN. HE RECEIVED CONSERVATIVE 
BUT THE SPRAIN NEVER FULLY RESOLVED.

After examining claimant for claim closure on January 23,
1969, DR. DOUGLAS G. COOPER NOTED -

TTHlS COMPLAINTS REMAIN ESSENTIALLY THE SAME AS 
THEY WERE IN SEPTEMBER. AFTER SQUATTING TO ADJUST 
MACHINERY AT HIS WORK FOR A FEW MINUTES HE FINDS IT 
HARD TO STAND UP AND STRAIGHTEN OUT HIS BACK AGAIN. T T 
JOINT EXHIBIT 2 0.

Since then, he has experienced a number of incidents where minimal

PHYSICAL ACTIVITY HAS PRODUCED ACUTE EPISODES OF LOW BACK PAIN.
ONE SUCH INCIDENT OCCURRED WHEN HE MERELY REACHED DOWN TO PICK 
UP SOME PAPER.

On NOVEMBER 2 9 , 1 972 , CLAIMANT WAS REPAIRING A MACHINE FOR
HIS PRESENT E MPLOYER, DIANE1 S FOODS INC. HE WAS WORKING IN A 
RATHER AWKWARD SQUATTING POSITION. AS HE AROSE HE EXPERIENCED 
SEVERE PAIN IN THE LOW BACK. HE SOUGHT TREATMENT BY DR. HUSTON 
WHO HAD TREATED HIM FOR THE ORIGINAL INJURY. DR. HUSTON CONSIDERED 
THIS INCIDENT A RECURRENCE OF HIS 1 9 6 8 INJURY INDUCED PROBLEMS.

When the state accident insurance fund refused to accept

HIS CLAIM HE FILED A CLAIM ON FEBRUARY 2 , 1 97 3 WITH WAUSAU.
WAUSAU DENIED THE CLAIM ON MARCH 2 0 , 1 973 BUT FAILED TO PAY
COMPENSATION PENDING THE DENIAL AS REQUIRED BY LAW.

The HEARING OFFICER CONCLUDED THAT BECAUSE CLAIMANT HAD 
SQUATTED MANY TIMES PRIOR TO THE LAST INCIDENT, WITHOUT INJURY,

On MARCH 13, 1
BROS. CONSTRUCTION 
SUFFERING AN ACUTE 
MEDICAL TREATMENT
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AND BECAUSE THE PAIN FOLLOWING THE NOVEMBER 2 9 , 1 9 7 2 INCIDENT
WAS MORE SEVERE AND EXTENSIVE, THAT HE HAD SUFFERED A NEW 
INJURY. WE DISAGREE.

It is significant that claimant's present problem was

BROUGHT ON BY DOING THE VERY THING DR. COOPER FOUND WORTHY OF 
COMMENT IN HIS CLAIM CLOSURE REPORT.

We agree with the arguments presented by the employer-
appellant ON REVIEW AND CONCLUDE THAT CLAIMANT'S INCIDENT OF 
NOVEMBER 2 9 , 19 72 CONSTITUTES AN AGGRAVATION OF HIS MARCH 13,
1 9 68 INJURY AND THUS A LIABILITY OF THE STATE ACCIDENT INSURANCE 
FUND.

Regardless of the above conclusion, the hearing officer's

CONCLUSION THAT PENALTIES SHOULD BE AWARDED IS CORRECT. THE 
CLAIMANT'S INJURIES WERE OBVIOUSLY COMPENSABLE. THEY OCCURRED 
IN THE COURSE OF EMPLOYMENT AND, WERE IT NOT FOR THE PRIOR 
COMPENSABLE INJURY, WOULD HAVE CLEARLY BEEN THE LIABILITY OF 
DIANE'S FOODS INC. ALL THIS WAS KNOWN TO THE EMPLOYER OR ITS 
INSURER, WAUSAU. WAUSAU SHOULD HAVE PROVIDED COMPENSATION 
IMMEDIATELY FOR THE PERIOD OF CLAIMANT1 S TEMPORARY TOTAL DIS
ABILITY AND CONTEMPORANEOUSLY FILED A REQUEST FOR DETERMINATION 
OF LIABILITY UNDER ORS 6 5 6.3 07 . UNDER THAT STATUTE THE BOARD 
COULD HAVE MADE THE DETERMINATION OF LIABILITY AND ANY NECESSARY 
MONETARY ADJUSTMENT BETWEEN THE PARTIES. TO SIMPLY DENY 
LIABILITY WAS WRONG. UNDER THESE C I RC U M STANC E S THE FAILURE TO 
PAY COMPENSATION WAS UNREASONABLE AND CLAIMANT IS ENTITLED TO 
A PENALTY EQUAL TO 2 5 PERCENT OF ALL COMPENSATION DUE CLAIMANT 
FOR THE PERIOD NOVE MBE R 2 9 , 1 9 7 2 TO JUNE 25, 1973, THE DATE OF
THE HEARING OFFICER1 S ORDER.

ORDER
The ORDER OF THE HEARING OFFICER DATED JUNE 2 5 , 1 9 73 IS

REVERSED.

The letter of denial dated march 20, 1973, issued by
EMPLOYER1 S INSURANCE OF WAUSAU ON BEHALF OF DIANE' S FOODS INC.

IS HEREBY APPROVED.

Diane's foods inc. , acting through its carrier, employer' s

INSURANCE OF WAUSAU, IS LIABLE TO CLAIMANT FOR PAYMENT OF A SUM 
EQUAL TO 2 5 PERCENT OF THE COMPENSATION TO WHICH CLAIMANT WAS 
ENTITLED FOR THE PERIOD NOVEMBER 2 9 , 19 7 2 TO JUNE 2 5 , 1 97 3 . THE
PENALTY PAYMENTS MADE PURSUANT TO THE HEARING OFFICER' S ORDER 
OF JUNE 2 5 , 1 9 7 3 MAY BE APPLIED TO SATISFY THE LIABILITY HEREBY
IMPOSED.

The state accident insurance fund is hereby ordered to accept
CLAIMANT'S CLAIM OF AGGRAVATION FOR THE INCIDENT OF NOVEMBER 29,
1 9 7 2 AND TO PROVIDE HIM THE APPROPRIATE WORKMEN1 S COMPENSATION 
BENEFITS UNTIL THE CLAIM IS AGAIN CLOSED PURSUANT TO ORS 656.268.

The state accident insurance fund is hereby further ordered
TO PAY TO CLAIMANT'S ATTORNEY A REASONABLE FEE OF SEVEN HUNDRED 
FIFTY DOLLARS FOR HIS SERVICES AT THE HEARING AND ON THIS REVIEW, 
SAID FEE TO BE PAID IN ADDITION TO, AND NOT OUT OF THE COMPENSATION 
AWARDED TO CLAIMANT.

Filing of a request for review does not stay payment of
COMPENSATION TO THE CLAIMANT.
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WCB CASE NO. 73-2171 MARCH 8, 1974

RITA TODAHL, CLAIMANT
WHIPPLE, JOHANSEN AND MCCLAIN,
claimant's attys.
TOOZE, KERR, PETERSON, MARSHALL AND 
SHENKER, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests review of a hearing officer's order

ALLOWING THE EMPLOYER AN OFFSET AGAINST ITS LIABILITY FOR ADDI
TIONAL PERMANENT PARTIAL DISABILITY IN AN AMOUNT EQUAL TO AN 
OVERPAYMENT OF TEMPORARY TOTAL DISABILITY CREATED BY VIRTUE OF 
A BOARD REVERSAL OF A HEARING OFFICER'S ORDER. CLAIMANT ALSO 
SEEKS PENALTIES AND ATTORNEY'S FEES FOR THE EMPLOYER'S REFUSAL 
TO MAKE THE PAYMENTS ALLEGEDLY DUE.

ClAI M ANT COM PE NS ABLY I NJURED HE R BACK ON JUNE 2 , 1970 WHILE
WORKING AS AN L. P. N.

On FEBRUARY 2 , 1 9 7 2 A DETERMINATION ORDER ISSUED FINDING THE
CLAIMANT MEDICALLY STATIONARY AS OF JANUARY 1 3 , 1 972 AND AWARDING
HER 32 DEGREES FOR UNSCHEDULED DISABILITY. CLAIMANT REQUESTED A 
HEARING CONTENDING SHE WAS NOT MEDICALLY STATIONARY, THAT HER 
PERMANENT DISABILITY EXCEEDED THAT AWARDED.

On DECEMBER 2 9 , 1 97 2 A HEARING OFFICER FOUND SHE WAS NOT
MEDICALLY STATIONARY, THAT FURTHER MEDICAL TREATMENT WAS NEEDED 
AND THAT TIME LOSS COMPENSATION SHOULD BE REINSTATED FROM JANUARY 
1 3 , 1 9 72 UNTIL TERMINATION PURSUANT TO LAW, WITH CLAIMANT'S ATTORNEY
TO RECEIVE 2 5 PERCENT OF THE TIME LOSS COMPENSATION TO A MAXIMUM 
OF FIFTEEN HUNDRED DOLLARS AS HIS FEE.

The EMPLOYER REQUESTED REVIEW BUT, PURSUANT TO ORS 6 5 6.3 1 3 ,
PAID THE BENEFITS AS ORDERED BY THE HEARING OFFICER, PENDING THE 
RE V I EW.

On JUNE 7 , 1 97 3 , THE BOARD REVERSED THE HEARING OFFICER'S
REOPENING OF CLAIMANT'S CLAIM. IT CONCLUDED SHE HAD ACTUALLY 
BEEN MEDICALLY STATIONARY ON AND AFTER JANUARY 1 3 , 1 9 72 . THE
BOARD FURTHER CONCLUDED HER PERMANENT DISABILITY EQUALLED 2 0 
PERCENT OF THE MAXIMUM RATHER THAN THE 10 PERCENT GRANTED BY THE 
DETERMINATION ORDER AND ACCORDINGLY AWARDED HER AN ADDITIONAL 
32 DEGREES, MAKING A TOTAL OF 64 DEGREES FOR UNSCHEDULED PERMANENT 
PARTIAL DISABILITY. BASED ON THE LAW IN FORCE AT THE TIME OF THE 
INJURY, THE ADDITIONAL PERMANENT DISABILITY AWARD AMOUNTED TO AN 
ADDITIONAL SEVENTEEN HUNDRED SIXTY DOLLARS. THE TIME LOSS BENEFITS 
ACTUALLY PAID BY THE EMPLOYER PENDING RECEIPT OF THE BOARD1 S ORDER 
ON REVIEW, TOTALLED TWO THOUSAND SEVEN HUNDRED THIRTEEN DOLLARS 
AND FIFTY EIGHT CENTS. OF THAT, SIX HUNDRED DOLLARS HAS BEEN PAID 
TO CLAIMANT'S ATTORNEY AS A reasonable attorney's FEE.

When the board's order issued, the employer took the position

THAT ITS PAYMENT OF TIME LOSS BENEFITS WHICH, THE BOARD HAD NOW 
RULED IT DID NOT OWE, HAD ALREADY SATISFIED ITS LIABILITY FOR THE 
ADDITIONAL PERMANENT DISABILITY COMPENSATION WHICH THE BOARD 
GRANTED. CLAIMANT DEMANDED PAYMENT OF THE PERMANENT DISABILITY 
AWARD PLUS A SMALL SUM OF TEMPORARY TOTAL DISABILITY WHICH HAD
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ACCRUED BUT HAD NOT YET BEEN PAID WHEN THE HEARING OFFICER1 S 
ORDER WAS REVERSED.

The employer refused to pay contending its obligation under 
the board's order had been more than satisfied by the time loss
PAYMENTS ALREADY MADE.

A hearing was requested and, as previously noted, the hearing
OFFICER AGREED WITH THAT CONTENTION. WE DISAGREE.

Or S 656.313 PROVIDES -

' ' Ci) Filing by an employer or the state accident
INSURANCE FUND OF A REQUEST FOR REVIEW OR COURT APPEAL 
SHALL NOT STAY PAYMENT OF COMPENSATION TO A CLAIMANT.

'' (2) If THE BOARD OR COURT SUBSEQUENTLY ORDERS 
THAT COMPENSATION TO THE CLAIMANT SHOULD NOT HAVE 
BEEN ALLOWED OR SHOULD HAVE BEEN AWARDED IN A LESSER 
AMOUNT THAN AWARDED, THE CLAIMANT SHALL NOT BE 
OBLIGATED TO REPAY ANY SUCH COMPENSATION WHICH WAS 
PAID PENDING THE REVIEW OR APPEAL. * 1

We agree with the claimant's argument on appeal that this
STATUTE AND THE INTERPRETATION THEREOF EXPRESSED BY THE COURT 
IN LEECH V. GEORGIA PACIFIC CO.RP, , 254 OR351 (1969), IS
CONTROLLING. PERMITTING THE EMPLOYER TO RECAPTURE THE FUNDS 
BY OFFSETTING THE TEMPORARY TOTAL DISABILITY PAYMENTS AGAINST 
THE PERMANENT PARTIAL DISABILITY LIABILITY WOULD BE TANTAMOUNT 
TO REPAYMENT IN CO NTRAVE NT ION OF ORS 656.313 (2).

Under the circumstances of this case we do not believe that

ORS 6 56 . 3 1 3 REQUIRES THE EMPLOYER TO NOW PAY THE ACCRUED 
TEMPORARY TOTAL DISABILITY WHICH REMAINED UNPAID AT THE TIME 
OF THE BOARD1 S ORDER OF JUNE 7, 1973.

Under ORS 656.262 (8), A claimant is entitled to penalties 
FOR AN employer's REFUSAL TO PAY COMPENSATION ONLY IF THAT 
REFUSAL IS UNREASONABLE. WE BELIEVE THE EMPLOYER'S CLAIM TO 
AN OFFSET WAS MADE IN GOOD FAITH. IT* S OPINION THAT SUCH WAS 
PERMISSIBLE UNDER THE WORKMEN'S COMPENSATION LAW CANNOT BE 
CHARACTERIZED AS UNREASONABLE. HOWEVER, IT DID REFUSE TO PAY 
COMPENSATION DUE UNDER THE BOARD'S ORDER AND CLAIMANT IS THERE
FORE ENTITLED TO THE PAYMENT OF HIS ATTORNEY'S FEE IN ACCORDANCE 
WITH ORS 656.382(1).

ORDER

That part of the hearing officer's opinion and order dated

SE PTE MBER 21 , 1973, PERM ITTING THE OFFSET OF TE MPORARY TOTAL
DISABILITY BENEFIT PAYMENTS MADE PURSUANT TO THE HEARING OFFICER'S 
ORDER OF DECEMBER 29, 1972 IN WCB CASE NO. 7 2 -2 1 90 AGAINST THE
ADDITIONAL PERMANENT PARTIAL DISABILITY LIABILITY ORDERED BY THE 
board's ORDER ON REVIEW IN WCB CASE NO. 7 2 —2 1 90 , AND HIS ORDER 
DENYING AN ATTORNEY'S FEE TO CLAIMANT'S ATTORNEY, IS HEREBY 
REVERSE D.

The employer, acting through its insurance carrier, Hartford

INSURANCE COMPANY, IS HEREBY ORDERED TO PAY TO CLAIMANT, IN THE 
MANNER PROVIDED BY LAW, THE ADDITIONAL PERMANENT PARTIAL DIS
ABILITY COMPENSATION AWARDED BY THE BOARD' S ORDER ON REVIEW 
DATED JUNE 7 , 1 9 7 3 .
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Claimant's attorney, alan h. johansen, is hereby awarded 
a reasonable attorney's fee of five hundred fifty dollars,
PAYABLE BY THE EMPLOYER, IN ADDITION TO AND NOT OUT OF CLAIMANT1 S 
COMPENSATION, FOR HIS SERVICES AT THE HEARING AND ON THIS REVIEW.

That part of the hearing officer's opinion and order denying

PENALTIES TO THE CLAIMANT AND ESTABLISHING FEBRUARY 2, 1972
AS THE INCEPTION DATE OF CLAIMANT'S FIVE YEAR AGGRAVATION RIGHTS 
PERIOD, IS HEREBY AFFIRMED.

SAIF CLAIM NO. FC 443591 MARCH 8, 1974

LAWRENCE V. SULLIVAN, CLAIMANT
OWN MOTION ORDER

On AUGUST 8 , 1 967 CLAIMANT STRAINED HIS LOW BACK WHILE

WORKING AS A WAREHOUSEMAN FOR STANDARD BRANDS, INC. HE RECEIVED 
CONSERVATIVE MEDICAL TREATMENT AND WAS OFF WORK A SHORT TIME. 
AFTER TREATMENT WAS COMPLETED THE CLAIM WAS CLOSED BY A 
DETERMINATION ORDER DATED SEPTEMBER 22 , 1 96 7 . SINCE THAT INJURY
HE HAS HAD INTERMITTENT BACKACHES AND OCCASIONAL TREATMENT.

On APRIL 1 7 , 1 9 72 CLAIMANT VISITED DR. LAWRENCE NOALL

COMPLAINING OF BACK PAIN. HE HAD HAD NO NEW ACCIDENT OR INJURY 
BUT HAD BEEN DOING A LOT OF LIFTING AND STOOPING IN HIS PRESENT 
JOB FOR I. E. FLOORS.

Between April i 7 , 1972 and January 5 , 1973 claimant received

ADDITIONAL CONSERVATIVE TREATMENT THROUGH DR. NOALL1 S OFFICE.
ON FEBRUARY 1 5 , 1 97 3 , EMPLOYERS' LIAB ILIT Y ASSU R AN CE COR P. , LTD.,
THE WORKMEN' S COMPENSATION CARRIER WHICH HAD COVERED STANDARD 
BRANDS AT THE TIME OF CLAIMANT'S AUGUST 8 , 1 9 67 INJURY, REFUSED
TO PAY DR. NOALL' S BILL ( IN THE AMOUNT OF ONE HUNDRED FIFTY THREE 
DOLLARS AND FIFTY CENTS) RELYING ON THE EXPIRATION OF THE FIVE YEAR 
PERIOD FOR FILING AGGRAVATION CLAIMS. THE CLAIMANT'S AGGRAVATION 
PERIOD EXPIRED ON SEPTEMBER 2 2 , 1 972 .

Claimant's wife contacted a field representative of this
AGENCY IN JULY, 1 97 3 AND THE BOARD BECAME AWARE OF CLAIMANT'S 
PROBLEM.

An investigation reveals that claimant's treatment by

DR. NOALL BETWEEN APRIL 17, 1972 AND JANUARY 5 , 1 9 7 3 WAS RELATED
TO THE INJURY OF AUGUST 8 , 1 967 .

The board concludes that employers' liability assurance
CORP. , LTD., AS THE WORKMEN'S COMPENSATION CARRIER FOR STANDARD 
BRANDS, INC. , OUGHT TO PAY THE COST OF TREATMENT PROVIDED BY 
DR. NOALL FOR THE AUGUST 8 , 1 967 INJURY UNDER THE PROVISIONS OF
ORS 656.245.

ORDER
Pursuant to ors 656.278 the board hereby orders employers'

LIABILITY ASSURANCE CORP. , LTD. TO PAY THE COST OF CLAIMANT' S 
MEDICAL TREATMENT BY DR. LAWRENCE NOALL DURING THE PERIOD APRIL 
1 7 , 1 97 2 TO JANUARY 5 , 1 97 3 IN THE AMOUNT OF ONE HUNDRED FIFTY
THREE DOLLARS AND FIFTY CENTS.
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NOTICE OF APPEAL

Pursuant to ors 656.278 -

The claimant has no right to a hearing, review or appeal on

THIS AWARD BY THE BOARD ON ITS OWN MOTION.

The employer may request a hearing on this order.

This order is final unless within 30 days from the date hereof,
THE EMPLOYER DOES APPEAL THIS ORDER BY REQUESTING A HEARING.

WCB CASE NO. 73-574 MARCH 8, 1974

ARLIE L. KILGORE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, 
claimant's ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.

On FEBRUARY 2 2 , 1 9 7 4 AN ORDER FILING THE FINDINGS OF MEDICAL

BOARD OF REVIEW WAS ENTERED IN THE ABO VE —E NT IT LE D CASE. THE 
STATE ACCIDENT INSURANCE FUND HAD REJECTED THE HEARING OFFICER'S 
ORDER BUT THE MEDICAL BOARD OF REVIEW DID NOT REDUCE THE COMPEN
SATION ALLOWED BY THE HEARING OFFICER.

Claimant's attorneys thereafter moved for an order allowing
A REASONABLE ATTORNEY'S FEE AND HAVE, BY LETTER DATED MARCH 5,
1 9 74 , PRESENTED AN OUTLINE OF THE SERVICES RENDERED WITH REGARD 
TO THE MEDICAL BOARD OF REVIEW PROCEEDING.

THE BOARD BEING NOW FULLY ADVISED, FINDS THE MOTION WELL 
TAKEN AND HEREBY ORDERS -

That the state accident insurance fund pay to claimant's
ATTORNEYS, EMMONS, KYLE, KROPP AND KRYGER, A REASONABLE FEE 
OF ONE HUNDRED DOLLARS.

WCB CASE NO. 72-951 MARCH 11, 1974

NELLIE KENDALL, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT' S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issue is the extent of permanent disability, the
DETERMINATION ORDER AWARDING 80 DEGREES UNSCHEDULED LOW BACK 
DISABILITY WAS AFFIRMED BY THE HEARING OFFICER.

Claimant, a 51 year old cannery and field worker, slipped
AND FELL ON SOME STEEL STEPS INJURING HER BACK. AFTER SURGERY 
TO HER BACK SHE CONTINUED TO HAVE PAIN IN HER BACK EVERY DAY.
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CLAIMANT WAS EXAMINED BY THE DISABILITY PREVENTION DIVISION AND 
WAS REFERRED TO THE DIVISION OF VOCATIONAL REHABILITATION. THE 
DIVISION OF VOCATIONAL REHABILITATION CONCLUDED CLAIMANT MIGHT 
BE ABLE TO HANDLE A SE M I-SE DE NTARY TYPE OF JOB BUT NOT LIGHT, 
MEDIUM OR HEAVY WORK.

Dr. PERKINS, THE CLINICAL PSYCHOLOGIST, STATED CLAIMANT WAS 
SUFFERING FROM HYSTERICAL NEUROSIS, CONVERSION TYPE, UTILIZING 
DEFENSES OF REPRESSION DENIAL AND SOMATIZATION. THE PSYCHOLOGIST 
RELATED THIS PSYCHOPATHOLOGY TO A MILD DEGREE TO THE INDUSTRIAL 
INJURY. CLAIMANT IS NOT MOTIVATED TO LEAVE THE FALLS CITY AREA 
OR TO UNDERGO VOCATIONAL REHABILITATION.

Considering the physical disability and the psychopathology,
BOTH OF WHICH ARE RELATED TO THE INDUSTRIAL INJURY, THE CLAIMANT 
HAS A SUBSTANTIAL PERMANENT DISABILITY. CLAIMANT IS ON THE SCHOOL 
BOARD AND OF HIGH AVERAGE INTELLIGENCE BUT HER WORK EXPERIENCE 
HAS ALL BEEN IN THE CANNERY OR FIELD WORK WHICH SHE CAN NO LONGER 
DO.

The board finds the claimant to have a so percent unscheduled
DISABILITY AND SUGGESTS AND RECOMMENDS PSYCHOLOGICAL AND 
PSYCHIATRIC COUNSELING.

ORDER
The order of the hearing of ficer dated augu st 29, 1973 is

REVERSED.

Claimant is awarded a total of 50 percent equal to 160 degrees

FOR UNSCHEDULED LOW BACK PERMANENT PARTIAL DISABILITY. THIS IS 
AN INCREASE OF 2 5 PERCENT (80 DEGREES).

Counsel for claimant is to receive as a fee, 25 percent of

THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS AWARD WHICH 
SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 73-1603 MARCH 11, 1974

ALVIN ISRAEL, CLAIMANT
RICHARD H. RENN, CLAIMANT'S ATTY.

MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

The issue is the extent of permanent partial disability to 
claimant's right leg. claimant was AWARDED 10 PERCENT LOSS OF 
THE RIGHT LEG EQUAL TO 1 5 DEGREES BY THE DETERMINATION ORDER 
WHICH THE HEARING OFFICER AFFIRMED.

Claimant, an is year old machine shop worker, injured his

RIGHT KNEE. AFTER RIGHT ARTHROTOMY AND MEDIAL MENISCECTOMY 
SURGERY, THE KNEE CONDITION STABILIZED. A SLIGHT ATROPHY OF THE 
MUSCLES IN THE RIGHT LEG WAS NOTED. CLAIMANT NOW RIDES HIS 
MOTORCYCLE AND HORSES AND HAS DONE WEIGHT LIFTING TO BUILD
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UP HIS RIGHT LEG. THE MEDICAL EVIDENCE SHOWS EXCEPT FOR TENDERNESS, 
THE KNEE IS RELATIVELY NORMAL. THE DOCTOR RECOMMENDED THAT THE 
CLAIMANT CONTINUE HIS PRESENT ACTIVITY.

This claimant was interviewed by the evaluation division
OF THE BOARD. THIS IS A ROUTINE PROCEDURE. NO ADVANTAGE IS TAKEN 
OF THE CLAIMANT INASMUCH AS THE BOARD AND ITS EVALUATION DIVISION 
ARE NOT ADVOCATING FOR OR IN ANY WAY FAVORING THE CLAIMANT OR THE 
CARRIER. THE PURPOSE OF THE INTERVIEW IS TO BRING OUT ALL OF THE 
FACTS AND TRUTH.

On do novo review, the board finds that the award of i o percent
OR 1 5 DEGREES ADEQUATELY COMPENSATES THE CLAIMANT,

ORDER

The ORDER OF THE HEARING OFFICER DATED SEPTEMBER 7,1973 
IS HEREBY AFFIRMED.

WCB CASE NO. 73-2179 MARCH 11, 1974
i

i

LUCILE TOWNSEND, CLAIMANT
CASH PERRINE, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

The issue is whether or not the medical reports are sufficient 
to give jurisdiction on this claim of aggravation.

The board, having reviewed all of the medical reports in the
RECORD, CONCURS WITH THE FINDING OF THE REFEREE THAT THE MEDICAL 
REPORTS ARE NOT SUFFICIENT TO SATISFY THE JURISDICTIONAL REQUIREMENTS 
OF ORS 6 56 . 2 7 1 TO GIVE THE CLAIMANT A HEARING ON THE MERITS OF HER 
CLAIM FOR AGGRAVATION.

ORDER

The order of the referee dated October 30, 1973 is affirmed.

WCB CASE NO. 72-2437 MARCH 11, 1974

JACK E. HOWENSTINE, CLAIMANT
PETERSON, CAHIVOE AND PETERSON, CLAIMANT'S ATTYS.

ALAN J. GARDNER, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The issue is whether or not the evidence in the record sustains 
the additional right arm permanent disability awarded by the
HEARING OFFICER.



Claimant, a 50 year old telephone splicer, fell from a

POLE, FRACTURING HIS PELVIS, TWO RIBS, RIGHT ARM AND A DORSAL 
VERTEBRAE ON NOVEMBER 2, 1 9 68 . THE FIRST DETERMINATION ORDER
DATED JUNE 2 0 , 1 9 69 AWARDED PERMANENT PARTIAL DISABILITY OF
15 PERCENT LOSS OF RIGHT ARM AND 20 PERCENT UNSCHEDULED BACK 
INJURIES. THE CLAIM WAS REOPENED IN JUNE OF 1 972 FOR FURTHER 
MEDICAL CARE OF THE BACK. THIS CLAIM WAS CLOSED OCTOBER 25 , 1 972
WITHIN ADDITIONAL AWARD OF 10 PERCENT UNSCHEDULED DISABILITY 
FOR AGGRAVATION OF THE UPPER BACK.

The HEARING OFFICER, IN HIS OPINION DATED AUGUST 1 0 ,1973 ,
ADDED AN ADDITIONAL 5 PERCENT UNSCHEDULED BACK DISABILITY AND 
15 PERCENT SCHEDULED RIGHT ARM DISABILITY. THE EMPLOYER APPEALS 
REQUESTING REVERSAL OF THE HEARING OFFICER'S AWARD OF THE ADDI
TIONAL 1 5 PERCENT RIGHT ARM DISABILITY.

Claimant fell from the pole on November 2, 1 968 and returned

TO WORK FEBRUARY 10, 1969. CLAIMANT CONTINUED WORK AND DID
QUITE WELL EXCEPT FOR CLIMBING POLES OR LADDERS UNTIL APRIL, 197 1 
WHEN CLAIMANT HAD A MALIGNANT TUMOR ON THE LEFT LUNG REMOVED.
THE LUNG TUMOR IS NOT RELATED TO THE INDUSTRIAL ACCIDENT. SUBSEQUENT 
TO THE REMOVAL OF THE LUNG TUMOR CLAIMANT RETURNED TO WORK IN A 
MANAGEMENT CAPACITY NOT REQUIRING HEAVY PHYSICAL LABOR.

The medical evidence in the record sustains the proposition

THAT THE INDUSTRIALLY CAUSED BACK CONDITION WAS AGGRAVATED AND 
THE BOARD CONCURS WITH THE FINDING OF THE HEARING OFFICER WITH 
THE ADDITIONAL AWARD OF 1 0 PERCENT UNSCHEDULED PERMANENT 
PARTIAL DISABILITY FOR THE BACK.

The BOARD FURTHER FINDS THERE IS INSUFFICIENT MEDICAL EVIDENCE 
TO WARRANT THE INCREASED AWARD FOR DISABILITY TO THE RIGHT ARM.
THE BOARD'S FINDING AS TO THE RIGHT ARM IS BASED UPON THE ENTIRE 
RECORD REGARDLESS OF WHETHER OR NOT THE RIGHT ARM CONDITION IS 
CONSIDERED TO BE AN AGGRAVATION CLAIM OR AN APPEAL FROM THE 
SECOND DETERMINATION ORDER.

ordbr
The order of the hearing officer dated august i o , 1973 is

MODIFIED. THE AWARD OF AN ADDITIONAL 28.8 DEGREES FOR RIGHT ARM 
DISABILITY IS REVERSED. THE AWARD OF 16 DEGREES FOR UNSCHEDULED 
DISABILITY FOR THE BACK IS AFFIRMED.

In ALL OTHER RESPECTS THE ORDER OF THE HEARING OFFICER IS 
AFFIRMED.

,WCB CASE NO. 73-116 MARCH 11, 1974

DELPHIA AVEGIO RODABAUGH, CLAIMANT
TOOZE, KERR, PETERSON, MARSHALL AND SHENKER,
CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

The issue is whether or not claimant's lumbosacral symptoms
WITH RADIATING LEFT LEG SYMPTOMS AND CLAIMANT'S HEAD AND NECK 
SYM PTOM S ARE RELATED TO THE INDUSTRIAL IN JURY OF OCTOBER 2 5 , 1 972 .



The state accident insurance fund denied the claim in its

ENTIRETY. THE HEARING OFFICER FOUND A COMPENSABLE INJURY TO 
claimant's MID—THORACIC AREA BUT SPECIFICALLY FOUND claimant's 
HEAD AND NECK SYMPTOMS, LUMBOSACRAL SYMPTOMS AND LEG SYMPTOMS 
NOT COMPENSABLE.

Claimant, a 53 year old kitchen helper, received a strain to

HER BACK OCTOBER 2 5 , 1 9 7 2 WH ILE LIFTING A BOX OR TRAY OF LETTUCE.
CLAIMANT TESTIFIED SHE MENTIONED THIS TO THE EMPLOYER, BUT THE 
EMPLOYER TESTIFIED SHE DID NOT REMEMBER THIS. CLAIMANT RECEIVED 
MEDICAL CARE TWO DAYS LATER.

A REVIEW OF THE ENTIRE RECORD AND ESPECIALLY THE MEDICAL 
EVIDENCE PERSUADES THE BOARD THAT THE NECK, LOW BACK AND LEG 
SYMPTOMS, ALONG WITH THE MID-THORACIC SYMPTOMS ARE COMPENSABLE.

The HEARING OFFICER FOUND THE CLAIMANT TO BE CREDIBLE AND 
STRAIGHTFORWARD. THE MEDICAL REPORTS INDICATE CLAIMANT RELATES 
THE HISTORY IN A STRAIGHTFORWARD MANNER. THE MEDICAL REPORTS 
DO INDICATE SOME DISCREPANCIES AS TO DATES AND DETAILS OF THE 
INCIDENT. A REVIEW OF THE ENTIRE RECORD CONVINCES THE BOARD 
CLAIMANT SUSTAINED A COMPENSABLE INJURY AND THAT THE LOW BACK,
LEG AND NECK SYMPTOMS ALONG WITH THE MID-THORACIC SYMPTOMS ARE 
COMPENSABLE.

ORDER
The ORDER OF THE HEARING OFFICER DATED SEPTEMBER 7 , 1973

IS MODIFIED. CLAIMANT'S NECK, LUMBOSACRAL, LEG AND MID-THORACIC 
SYMPTOMS ARE COMPENSABLE.

In ALL OTHER RESPECTS THE ORDER OF THE HEARING OFFICER IS 
AFFIRMED.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 73-1783 MARCH 12, 1974

KNUT NEVDAL, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
PAUL ROESS, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.
The ISSUE IS THE EXTENT OF PERMANENT PARTIAL DISABILITY FOR 

BACK INJURIES. THE DETERMINATION ORDER AWARDED CLAIMANT 1 5 PERCENT 
OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED LOW BACK 
DISABILITY EQUAL TO 48 DEGREES. THE HEARING OFFICER AFFIRMED THIS 
AWARD.

Claimant, a 64 year old sawmill worker, injured his back

MAY 17, 1971. THIS CLAIM WAS FILED WITH THE EMPLOYER BUT THE
EMPLOYER NEVER PROCESSED THE CLAIM. THE EMPLOYER PAID HIM FULL
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WAGES FOR THE SHORT PERIOD OF TIME HE WAS ABSENT FOR MEDICAL. CARE. 
CLAIMANT THEN TOOK A SIX WEEK VACATION TO RETURN TO NORWAY AND 
THEN CAME BACK AND WENT BACK TO WORK CARRYING OUT THE USUAL DUTIES 
OF HI S JOB.

Claimant was again injured august 7, 1972 with low back pain

RADIATING INTO HIS KNEE AND LEG. THE MEDICAL REPORTS REFLECT THAT 
CLAIMANT HAS HAD A BAD BACK BUT WITH CARE, CLAIMANT COULD PROBABLY 
CONTINUE UNTIL HIS NORMAL RETIREMENT. CLAIMANT HAS CONTINUED 
WORKING EXCEPT FOR VACATIONS, AND, IN FACT, HAS WORKED CONSIDERABLE 
OVERT 1 ME UNTIL TH E TH I RD BAC K 1 NJU RY WHICH OCCURRED AUGUST 2 1 , 1 9 73 .
THE CLAIM FOR THE BACK INJURY OF AUGU ST 2 1 , 1 97 3 IS NOT A PART OF
THIS PROCEEDING.

On de novo review the board concurs with the finding of the

HEARING OFFICER.

ORDER
The ORDER OF THE HEARING OFFICER DATED OCTOBER 2 , 1 9 73 IS

AFFIRMED TO THE EXTENT THAT IT SAYS "THE DETERMINATION ORDER OF 
THE WORKMEN1 S COMPENSATION BOARD DATED MARCH 2 2 , 1 9 7 3 IS AFFIRMED. ' '
THE INCORRECT SURPLUSAGE IN THE ORDER ' 1 AND THIS MATTER IS DISMISSED1 1 
IS DELETED FROM THE ORDER.

WCB CASE NO. 73-1458 MARCH 12, 1974

ROBERT TENNANT, CLAIMANT
BODIE AND MINTURN, CLAIMANT'S ATTYS.
GRAY, FANCHER, HOLMES AND HURLEY,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The issue is whether or not the industrial accident aggravated

PREEXISTING TENSION AND MYOFIBROSIS.

The determination order dated January 19, 1972 awarded

TEMPORARY DISABILITY ONLY. THE CLAIM WAS REOPENED BECAUSE OF 
RECURRING HEADACHES. THE EMPLOYER MADE A PARTIAL DENIAL DENYING 
RESPONSIBILITY FOR THE HEADACHES. THE DETERMINATION ORDER DATED 
JUNE 2 5 , 1 9 73 AWARDED ONLY TEMPORARY DISABILITY, NO PERMANENT
DISABILITY, AND SPECIFICALLY DID NOT RULE ON THE QUESTION OF 
RELATIONSHIP OF CLAIMANT'S PSYCHONEUROSIS, EMOTIONAL STRESS AND 
HEADACHES TO THE INDUSTRIAL ACCIDENT.

Claimant had preexisting myofibrosis and preexisting psycho
pathology. THE medical evidence shows that the industrial injury
PRECIPITATED AND AGGRAVATED THE PREEXISTING PSYCHOPATHOLOGY.

Based on the medical evidence in the file, the board concurs
WITH THE WELL REASONED OPINION AND ORDER OF THE REFEREE WHICH 
REMANDED THE CLAIM TO THE EMPLOYER FOR MEDICAL CARE AND TREATMENT 
AND WHICH REVERSED THE PARTIAL DENIAL OF THE EMPLOYER.

ORDER
The order of the referee dated October 23, 1973 is affirmed.
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Claimant1 s counsel is awarded a reasonable attorney* s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 73-1832 MARCH 12, 1974

JESS D. CARTER, CLAIMANT
BRICE L. SMITH, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This matter involves the extent of permanent disability to 
claimant's right leg. the determination order AWARDED 2 0 PERCENT 
LOSS OF RIGHT LEG (30 DEGREES) . THE REFEREE INCREASED THIS AWARD 
BY 10 PERCENT TO A TOTAL OF 30 PERCENT (4 5 DEGREES) PERMANENT 
PARTIAL DISABILITY OF THE RIGHT LEG.

Claimant has had three industrial injuries and four surgeries

TO THE RIGHT KNEE. THE 1 96 5 RIGHT KNEE INJURY RESULTED IN AN AWARD 
OF 40 PERCENT LOSS OF FUNCTION OF THE RIGHT LEG. THE 1 9 6 7 INJURY 
RESULTED IN AN ADDITIONAL AWARD OF 2 0 PERCENT LOSS OF FUNCTION OF 
THE RIGHT LEG. THE REFEREE'S ORDER IN THE PRESENT CASE ADDS AN 
ADDITIONAL 30 PERCENT LOSS OF FUNCTION OF THE RIGHT LEG. ALL OF 
THESE AWARDS TOTAL A 90 PERCENT LOSS OF FUNCTION OF THE RIGHT 
LEG.

Claimant must wear a brace on his right knee at all times, 
claimant had been enrolled with the department of vocational 
rehabilitation and had completed three terms successfully, for 
no reason found in the record and through no fault of the claimant,
ACCORDING TO THE RECORDS ON REVIEW, AT THE END OF THE FIRST PART 
OF A TWO PART COURSE, AND AFTER SUCCESSFULLY COMPLETING DIESEL 
ENGINE TRAINING, THE REHABILITATION TRAINING WAS STOPPED.

The CLAIMANT HAS RECEIVED AWARDS TOTALING 90 PERCENT (135 
DEGREES) OF A MAXIMUM OF 150 DEGREES PERMANENT PARTIAL DISABILITY 
FOR LOSS OF FUNCTION OF THE RIGHT LEG. ON DE NOVO REVIEW THE BOARD 
AFFIRMS THIS FINDING.

The board extends the services of the disability prevention

DIVISION AND ENCOURAGES THE CLAIMANT TO AVAIL HIMSELF OF THESE 
SERV ICES.

ORDER

The order of the referee dated November 5, 1973 is affirmed.
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WCB CASE NO. 73-728 MARCH 12, 1974

BOB KAGEYAMA, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT1S ATTYS.
PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan,

The issue is extent of unscheduled permanent partial disability

THE DETERMINATION ORDER AWARDED 1 0 PERCENT (32 DEGREES) . THE 
HEAR ING OFFICER INCREASED THE AWARD TO 60 PERCENT (192 DEGREES) .
THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW.

Claimant, a 49 year old orchardist in hood river, had a 30
ACRE PEAR ORCHARD FOR THE PAST 2 6 YEARS AND HAD JUST RECENTLY 
BOUGHT THE ADJOINING 40 ACRES AND WAS DEVELOPING IT. CLAIMANT 
SUPPLEMENTED THE ORCHARD INCOME WORKING PART-TIME AS A TRUCK 
DRIVER FOR DIAMOND FRUIT GROWERS. THE UPPER PANEL OF A BOX ON 
A DUMP TRUCK FELL STRIKING CLAIMANT ON THE SIDE OF THE HEAD AND 
SHOULDER, FRACTURING THE LEFT PARIETAL BONE AND CAUSING SEVERE 
BRAIN CONCUSSION. CLAIMANT HAS LOST THE SENSE OF SMELL AND HAS 
DIMINISHED SENSATION IN THE LEFT MID CHEEK. HE HAS COMPLAINTS AT 
THE PRESENT TIME OF HEADACHES, DIZZINESS WITH OCCASIONAL NAUSEA. 
CLAIMANT WAS UNABLE TO DO THE WORK AS AN ORCHARDIST AND HAD TO 
SELL THE ORCHARD. CLAIMANT IS IN A VOCATIONAL REHABILITATION 
PROGRAM BEING TRAINED AS A COMBINATION WAREHOUSEMAN AND SALESMAN. 
CLAIMANT1 S SEVERE HEADACHES, AT TIMES, FORCE HIM TO GO HOME 
UNTIL THE HEADACHE SUBSIDES. HE IS ABLE TO COMPLETE AN EIGHT 
HOUR WORKDAY IN ABOUT TEN HOURS.

The HEARING OFFICER FOUND CLAIMANT TO BE AN HONEST, CREDIBLE 
WITNESS. CLAIMANT HAS GOOD INTELLECTUAL CAPACITY. CONTINUATION 
OF VOCATIONAL REHABILITATION TRAINING IS RECOMMENDED.

The CASES CITED BY THE STATE ACCIDENT INSURANCE FUND IN THE 
EMPLOYER’S BRIEF ARE CLEARLY DISTINGUISBHABLE FROM THIS CASE.

THE MOTIVATION AND CREDIBILITY OF THE CLAIMANT IN SOME OF THOSE 
CASES WERE HIGHLY DOUBTFUL. IN THE CASE OF RAMON SALAZAR IT 
IS INTERESTING TO NOTE THAT BY THE ORDER ON REVIEW DATED FEBRUARY 
2 1 , 1 9 7 4 , CLAIMANT WAS AWARDED PERMANENT TOTAL DISABILITY.
EACH CASE MUST BE JUDGED ON THE PARTICULAR FACTS OF THAT CASE.

On DE NOVO REVIEW THE BOARD CONCURS WITH THE OPINION AND 
ORDER OF THE HEARING OFFICER.

ORDER
The order of the hearing officer dated September 17, 1973 

is affirmed.

Claimant1s counsel is awarded a reasonable attorney1s fee 
IN the sum of two hundred fifty dollars, payable by the state
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.
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WCB CASE NO. 73-321 MARCH 12, 1974 

WILLIAM J. BIDE GARY, CLAIMANT
SMITH AND LEE, CLAIMANT'S ATTVS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This matter involves a denied back injury claim, the hearing
OFFICER HELD THAT THE CLAIMANT FAILED TO PROVE THAT THE INJURY 
AROSE OUT OF AND IN THE SCOPE OF HIS EMPLOYMENT AND AFFIRMED THE 
DENIAL. THE CLAIMANT REQUESTS BOARD REVIEW.

The claimant, a service station attendant, alleged an
INDUSTRIAL BACK INJURY FOR THE DATE OF SEPTEMBER 1 9 , 19 7 2 . HE
WAS SEEN BY A CHI RO PR AC TOR SEPTEMBER 22, 1972. THE CH I RO PR AC TOR
REPORTS THE PATIENT STATED HIS BACK HAD BEEN BOTHERING HIM FOR 
SOME TIME AND HAD BECOME WORSE LATELY. ;

The hearing officer found claimant's credibility questionable.
NUMEROUS DISCREPANCIES IN THE FACTS SUBMITTED BY THE CLAIMANT .
AND EXHIBITS ARE NOTED.

The BOARD, ON DE NOVO REVIEW, FINDS THAT THE FACTS ARE NOT 
STRONGLY PERSUASIVE AS TO THE COMPENSABILITY OF THIS CLAIM. THE 
QUESTIONABLE CREDIBILITY OF THE CLAIMANT IS ALSO TO BE CONSIDERED.

It IS NOTED THAT THE ORDER OF THE HEARING OFFICER STATES -

' ' It IS HEREBY ORDERED THAT CLAIMANT' S REQUEST FOR HEARING 
IS DISMISSED. ' ' THIS IS OBVIOUSLY AN INCORRECT ORDER. THE HEARING 
OFFICER CONDUCTED THE HEARING AND RENDERED AN OPINION AND ORDER 
ON THE MERITS OF THE CASE. THUS, THE CLAIMANT'S REQUEST FOR A 
HEARING OBVIOUSLY WAS NOT DISMISSED. THE BOARD CONCURS WITH THE 
OPINION OF THE HEARING OFFICER. THE FOLLOWING ORDER IS SUBSTITUTED 
FOR THE ORDER OF THE HEARING OFFICER,

ORDER

The denial of the claim is affirmed.

WCB CASE NO. 72-3385 MARCH 12, 1974

ROLAND PETERSON, CLAIMANT
ANDERSON, FULTON, LAV I S AND VAN THIEL, 
claimant's ATTYS.
MACDONALD, DEAN, MCCALLISTER AND SNOW,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed BY COMMISSIONERS WILSON AND SLOAN.

Claimant requests board review of a hearing officer's order
AFFIRMING A DETERMINATION ORDER DATED SEPTEMBER 2 7 , 1 9 7 2 WHICH
AWARDED 37.5 DEGREES FOR 25 PERCENT LOSS OF THE LEFT LEG.
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Upon de novo review, the board concurs in the findings and
OPINIONS EXPRESSED IN THE HEARING OFFICER1 S ORDER AND CONCLUDES 
IT SHOULD BE AFFIRMED IN ITS ENTIRETY,

ORDER

The ORDER OF THE HEARING OFFICER DATED AUGUST 1 5 , 1 973 IS

HEREBY AFFIRMED,

WCB CASE NO. 72-3128 
WCB CASE NO. 73-1225

MARCH 12, 1974 
MARCH 12, 1974

LEW E. WALLACE, CLAIMANT
BENSON AND ARENZ, CLAIMANT'S ATTYS,
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This matter concerns the extent of permanent disability
RESULTING FROM TWO COMPENSABLE LOW BACK INJURIES SUFFERED BY 
THE CLAIMANT WHILE WORKING FOR THE CARNATION COMPANY.

The FIRST INJURY OCCURRED ON APRIL 30 , 1 9 6 8 WHILE CARNATION
INSURED ITS WORKMEN'S COMPENSATION LIABILITY THROUGH AETNA 
CASUALTY AND SURETY COMPANY.

A SECOND INCIDENT ON MARCH 2 3 , 1 97 1 WAS FOUND TO BE A NEW
INJURY AND THE RESPONSIBILITY OF TRAVELERS INSURANCE COMPANY 
WHICH INSURED THE CARNATION COMPANY'S WORKMEN'S COMPENSATION 
LIABILITY ON THAT DATE.

A DETERMINATION ORDER DATED MARCH 19, 1971 GRANTED 15 PERCENT
UNSCHEDULED DISABILITY (48 DEGREES) FOR THE FIRST INJURY. A 
DETERMINATION ORDER DATED MARCH 1 3 , 1 9 73 GRANTED 10 PERCENT
UNSCHEDULED DISABILITY (32 DEGREES) FOR THE SECOND INJURY.

Requests for hearing were filed on each determination order

AND CONSOLIDATED FOR HEARING. THE HEARING OFFICER INCREASED THE 
UNSCHEDULED DISABILITY AWARD FOR THE SECOND INJURY TO A TOTAL OF 
35 PERCENT UNSCHEDULED DISABILITY (112 DEGREES) BUT DID NOT 
INCREASE THE COMPENSATION ALLOWED FOR THE FIRST INJURY.

Claimant requested review by the board contending he is

PERMANENTLY TOTALLY DISABLED. THE EMPLOYER, THROUGH ITS INSURER, 
TRAVELERS INSURANCE COMPANY, CROSS-REQUESTED BOARD REVIEW. IT 
PROTESTS THE HEARING OFFICER'S INCREASE IN PERMANENT DISABILITY 
BUT ARGUES THAT, IF SUCH PERMANENT DISABILITY EXISTS, IT IS THE 
RESULT OF THE FIRST, NOT THE SECOND, INJURY.

Based upon the evidence of record, the claimant is, as a

MATTER OF LAW, NOT PERMANENTLY AND TOTALLY DISABLED. CLAIMANT 
HAS EMBARKED ON A NEW COURSE OF EMPLOYMENT AS A WATCHMAKER.
DUE TO THE CLAIMANT'S EXCELLENT MOTIVATION, INTELLIGENCE AND 
APTITUDES, THERE IS EVERY REASON TO BELIEVE HE WILL ULTIMATELY 
SUCCEED.
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T TClaimant is not in the "odd-lot1 ' category because it

APPEARS CLAIMANT IS ABLE TO REGULARLY PERFORM AT A GAINFUL AND 
SUITABLE OCCUPATION. IF, HOWEVER, THIS ASSESSMENT PROVES WRONG, 
THE CLAIMANT MAY REQUEST ADDITIONAL COMPENSATION IN ACCORDANCE 
W ITH ORS 656.271 AND 6 5 6 . 27 8 .

Claimant does, of course, have significant permanent partial

DISABILITY. WE AGREE WITH THE FINDINGS AND OPINION OF THE HEARING 
OFFICER IN THIS REGARD. THE EVIDENCE POINTS TO THE SECOND INJURY 
AS THE CAUSE OF THE CLAIMANT'S INCREASED LOSS OF EARNING CAPACITY. 
THE ADDITIONAL PERMANENT DISABILITY WAS PROPERLY ATTRIBUTED TO 
THE INJURY OF MARCH 23 , 1 97 1 .

The HEARING OFFICER'S ORDER SHOULD BE AFFIRMED.

ORDER
The

AMENDED
ORDER OF THE HEARING OFFICER DATED AUGUST 22, 
AUGUST 2 3 , 1 9 7 3 , IS HEREBY AFFIRMED.

1 9 7 3 , AS

WCB CASE NO. 73-1471 MARCH 12, 1974

MARGARET L. HILL, CLAIMANT
RASK, HEFFERIN AND CARTER, CLAIMANT* S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests a review of a hearing officer’s order

AFF IRM 1 NG A DETERM I NAT ION ORDER DATE D AUGUST 29 , 1972 WHICH
GRANTED NO PERMANENT DISABILITY COMPENSATION. SHE CONTENDS SHE 
SUFFERS PERMANENT DISABILITY FROM A COMPENSABLE LOW BACK INJURY 
OF FEBRUARY 2 7 , 1 9 7 0 .

A HISTORY OF THE LITIGATION SURROUNDING THIS CASE IS NECESSARY 
TO THIS ORDER. ON SEPTEMBER 2 1 , 1 9 7 2 CLAIMANT FILED A REQUEST
FOR HEARING THROUGH HER ATTORNEY, THOMAS O. CARTER, CONTESTING 
THE ABSENCE OF AN AWARD OF PERMANENT DISABILITY IN THE DETERMINATION 
ORDER OF AUGUST 2 9 , 1 9 7 2 . ( WCB CASE NO. 72 -2 565) WHEN THE MATTER
CAME BE FORE THE H E ARI NG OFFICER ON MARCH 19, 1973, THE CLAI MANT
CONTENDED INSTEAD THAT HER CLAIM HAD BEEN PREMATURELY CLOSED 
AND THAT SHE WAS ENTITLED TO FURTHER MEDICAL CARE AND PAYMENT 
OF TIME LOSS COMPENSATION. SHE SPECIFICALLY REQUESTED THAT THE 
ISSUE OF PERMANENT DISABILITY NOT BE CONSIDERED BY THE HEARING 
OFFICER. THE HEARING OFFICER, BY ORDER DATED APRIL 1 6 , 1 973 ,
FOUND HER CONDITION MEDICALLY STATIONARY - THAT THE MEDICAL 
TREATMENT SHE WAS RECEIVING COULD BE PROVIDED UNDER ORS 6 5 6 . 2 4 5 
AND, FURTHER, THAT SHE WAS NOT ENTITLED TO TEMPORARY TOTAL 
DISABILITY COMPENSATION.

She requested board review of that order on may 2 , 1973.
ON APPEAL, SHE CONTENDED THE HEARING OFFICER HAD ERRED IN FINDING 
HER MEDICALLY STATIONARY AND NOT ENTITLED TO TIME LOSS. DURING 
THE PENDENCY OF THE REVIEW, IN FACT, ON MAY 3 , 1 9 7 3 , CLAI MANT
REQUESTED ANOTHER HEARING, ( WCB CASE NO. 73-1471) , RAISING ANEW 
THE PREVIOUSLY WITHDRAWN ISSUE OF EXTENT OF PERMANENT PARTIAL
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DISABILITY. EVIDENCE WAS TAKEN ON THAT ISSUE AT A HEARING ON 
SEPTEMBER 1 I , 1973. ON OCTOBER 3 , 1 9 7 3 THE HEAR ING OFFICER RULED

CLAIMANT HAD SUFFERED NO PERMANENT DISABILITY AS A RESULT OF HER 
ACC IDE NT OF FEBRUARY 2 7 , 197 0 . ( WCB CASE NO. 73 -1 4 7 1 )

Meanwhile, on September 17, 1973 the board issued its order
ON REVIEW IN WCB CASE NO. 7 2 -2 56 5 AFFIRMING THE HEARING OFFICER'S 
ORDER THAT CLAIMANT WAS MEDICALLY STATIONARY AND NOT ENTITLED 
TO TIME LOSS COMPENSATION.

On OCTOBER 1 1 , 1 973 CLAIMANT REQUESTED BOARD REVIEW OF THE
HEAR ING OFFICER' S ORDER DATED OCTOBER 3, 1973 IN WCB CASE NO. 73—1471
ON OCTOBER 1 7 , 1 973 CLAIMANT APPEALED THE BOARD' S ORDER ON REVIEW
IN WCB CASE NO. 7 2 —2 5 6 5 TO THE CIRCUIT COURT OF MULTNOMAH COUNTY 
(CASE NO. 396 —2 28).

In the notice of appeal to the circuit court, claimant admitted

THAT HER CONDITION HAD BECOME MEDICALLY STATIONARY AND SHE COULD 
RETURN TO HER FORMER EMPLOYMENT ON JULY 3 1 , 1 9 73 BUT CONTENDED
SHE WAS ENTITLED TO TIME LOSS COMPENSATION FROM AUGUST 10, 1972
TO JULY 3 1 , 1 9 7 3 .

By a memorandum opinion dated November 2 8, 1973, judge john

C. BEATTY FOUND THAT SHE WAS MEDICALLY STATIONARY ON AUGUST 10,
1 97 2 AND THAT HER CLAIM HAD BEEN PROPERLY CLOSED. HOWEVER, HE 
WENT ON TO FIND ' ' . . . THAT HER CASE SHOULD BE REOPENED FOR
CONTINUED MEDICAL TREATMENT, " HE SPECIFICALLY EXPRESSED NO 
OPINION AS TO WHETHER SHE WAS ENTITLED TO ANY TEMPORARY DISABILITY 
COMPENSATION. MULTNOMAH COUNTY CIRCUIT COURT RECORDS REVEAL THAT 
NO ORDER HAS YET BEEN ENTERED IN THE CASE.

The state accident insurance fund contends in this review
THAT BECAUSE THE CLAIMANT1 S ISSUES WERE SPLIT INTO TWO HEARINGS,
THE BOARD IS WITHOUT JURISDICTION OVER THE PRESENT REQUEST FOR 
REVIEW AND THAT THE RECORD OF THIS CASE ( WCB CASE NO. 7 3 -1 4 7 1 )
SHOULD SIMPLY BE CERTIFIED TO THE CIRCUIT COURT OF MULTNOMAH 
COUNTY. THE CONTENTION THAT THE BOARD IS WITHOUT JURISDICTION IN 
THE PRESENT CASE IS TOTALLY WITHOUT MERIT. THE LAW HAS GIVEN THE 
WORKMEN'S COMPENSATION BOARD AUTHORITY TO DECIDE DISPUTES OF 
THIS KIND AND THE PARTIES TO THIS DISPUTE HAVE BEEN PROPERLY 
BROUGHT BEFORE IT. JURISDICTION EXISTS.

We do agree that originally, the claimant's issues should

NOT HAVE BEEN SPLIT FOR HEARING. CLAIMANT SHOULD NOT HAVE WITH
DRAWN THE EXTENT OF PERMANENT DISABILITY ISSUE IN WCB CASE NO.
7 2 -2 5 6 5 BUT SHOULD HAVE PLEADED IT AS AN ALTERNATIVE ISSUE. HAD 
SHE DONE SO, THE WHOLE MATTER WOULD HAVE BEEN DISPOSED OF LONG 
AGO, OR AT LEAST WOULD NOW BE PENDING BEFORE THE CIRCUIT COURT 
ON ALL ISSUES.

We BELIEVE THE PROPER SOLUTION OF THIS MATTER IS TO SIMPLY 
DISMISS THE CLAIMANT'S REQUEST FOR REVIEW. BY VIRTUE OF THE 
OPINION OF THE CIRCUIT COURT IT APPEARS THE CLAIMANT'S CLAIM IS 
TO BE ' ' REOPENED1 ' . A NECESSARY CONSEQUENCE OF CLAIM REOPENING 
IS A SUBSEQUENT RECLOSURE AND EVALUATION OF THE PERMANENT DIS
ABILITY, IF ANY, WHICH MAY REMAIN AFTER MEDICAL TREATMENT IS 
COMPLETED. IT WOULD BE A USELESS ACT TO DECIDE CLAIMANT'S 
' ' PERMANENT DISABILITY' ' PRIOR TO THE COMPLETION OF EFFORTS TO 
RELIEVE CLAIMANT OF HER COMPLAINTS, WE CONCLUDE THE ISSUES 
PRESENTED TO THE BOARD IN WCB CASE NO. 73 —1 4 7 1 ARE MOOT.
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Judge beatty appears willing, based on his present under
standing of claimant's two cases, to consider joining all aspects
OF THE CASE IN HIS COURT BEFORE ENTERING AN ORDER. IF ONE OR BOTH 
OF THE PARTIES DISAGREE, THEY MAY APPEAL THIS ORDER TO THE CIRCUIT 
COURT WHERE IT CAN BE CONSOLIDATED OR CONSIDERED WITH THE PENDING 
APPEAL IN CASE NO. 3 9 6 -2 2 8 .

ORDER

The claimant's request for review filed in wcb case no.
73 -1 4 7 1 IS HEREBY DISMISSED.

WCB CASE NO. none MARCH 13, 1974

DEBRA CEGLIE, CLAIMANT
DEZENDORF, SPEARS, LUBERSKY AND 
CAMPBELL, CLAIMANT'S ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Claimant's attorney requests the board to determine a just
AND PROPER DISTRIBUTION OF THE PROCEEDS OF SETTLEMENT OF A THIRD 
PARTY C LAIM PURSUANT TO ORS656. 593(3).

Claimant was injured in an automobile accident caused by the

NEGLIGENCE OF A THIRD PERSON WHILE IN THE COURSE AND SCOPE OF HER 
EMPLOYMENT. THE EMPLOYER' S CARRIER HAS PAID WORKMEN1 S 
COMPENSATION BENEFITS TO CLAIMANT IN THE AMOUNT OF SEVEN HUNDRED 
THIRTY DOLLARS AND FIFTY FOUR CENTS. CLAIMANT SETTLED THE THIRD 
PARTY CLAIM IN THE AMOUNT OF THREE THOUSAND SIX HUNDRED DOLLARS. 
CLAIMANT INCURRED COSTS AND ATTORNEY'S FEES IN EXCESS OF 25 PERCENT 
OF THAT AMOUNT IN MAKING THE RECOVERY.

Employer's carrier demands full reimbursement of seven
HUNDRED THIRTY DOLLARS AND FIFTY FOUR CENTS, WORKMEN'S COMPENSA
TION BENEFITS PAID TO HER. CLAIMANT ALLEGES EMPLOYER'S CARRIER 
SHOULD RECEIVE SEVEN HUNDRED THIRTY DOLLARS AND FIFTY FOUR CENTS 
LESS THE 25 PERCENT ATTORNEY'S FEES.

OrS 656.593(A) (B) AND (C) AND (D) PROV IDES TH AT TH IRD PARTY

RECOVERIES SHOULD BE DISTRIBUTED AS FOLLOWS -
( a) Costs and attorney's fees not to exceed Oregon state

BAR MINIMUM CONTINGENCY FEES SHOULD FIRST BE PAID IN FULL.

( b) Claimant shall receive 25 percent of the balance.

(c) Employer's carrier shall receive balance of recovery

TO THE EXTENT OF ITS EXPENDITURE.

( d) Balance of recovery shall be paid to the claimant.

Under the statute, and the facts of this case, the paying
AGENCY IS ENTITLED TO FULL REIMBURSEMENT OF ITS EXPENDITURES FOR 
COMPENSATION.

ORDER

Aetna life and casualty shall receive the sum of seven hundred

THIRTY DOLLARS AND FIFTY FOUR CENTS FROM THE SETTLEMENT OF THIS THIRD 
PARTY RECOVERY.

1 8 3



WCB CASE NO. 72-2366 MARCH 14, 1974

LEONARD CUMMINGS, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT1 S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests review of a hearing officer1, s order dated
JULY 3 0 , 1 9 7 3 , WHICH ALLOWED HIS CLAIM OF AGGRAVATION BUT GRANTED
NO COMPENSATION FOR THE PERIOD OF TEMPORARY DISABILITY SUFFERED 
PRIOR TO THE FILING OF HIS REQUEST FOR HEARING ON AUGUST 28, 1972.
CLAIMANT CONTENDS HE IS ENTITLED TO TEMPORARY DISABILITY FROM 
AU GU ST 7, 19 7 1.

As A MATTER OF JURISPRUDENCE, THE RIGHT TO TIME LOSS COM

PENSATION RESTS FUNDAMENTALLY ON THE EXISTENCE OF TEMPORARY 
TOTAL DISABILITY. THE LEGISLATURE ALWAYS RECOGNIZED THAT 
PROPOSITION IN THE CASE OF AN ORIGINAL CLAIM FOR COMPENSATION.
IN THOSE CASES PAYMENT OF COMPENSATION FOR TIME LOSS OCCURRING 
PRIOR TO THE MAKING OF A CLAIM (OR EVEN PRIOR TO THE GIVING OF 
NOTICE OF THE INJURY) IS NOT BARRED.

The CLAIMANT1 S BRIEF CORRECTLY POINTS OUT THAT THE 196 5 
OREGON LEGISLATURE HARMONIZED THE PROVISIONS APPLICABLE TO 
AGGRAVATION CLAIMS WITH THE FUNDAMENTAL PRINCIPLE. FOR INJURIES 
SINCE THEN A WORKMAN IS NOT LIMITED ONLY TO BENEFITS ACCRUED 
SUBSEQUENT TO THE FILING OF AN AGGRAVATION CLAIM.

Although the hearing officer recognized the principle that

AGGRAVATION CLAIMS HAVE THE DIGNITY OF CLAIMS IN THE FIRST INSTANCE, 
HE FAILED TO GIVE EFFECT TO THAT PRINCIPLE WHEN HE ORDERED 
COMMENCEMENT OF TIME LOSS AS OF AUGUST 2 8 , 1 9 72 .

Claimant contends in his brief -

1 TThE RECORD is CLEAR THAT CLAIMANT RECEIVED MEDICAL 
CARE AND WAS TOTALLY DISABLED FROM AUGUST 7, 197 1 TO
THE DATE OF THE HEARING, AS THE RESULT OF AGGRAVATION 
OF HIS DISABILITY, T T

THE BOARD AGREES THAT A PREPONDERANCE OF THE MEDICAL 
OPINION EVIDENCE RELATES CLAIMANT1 S HEADACHES AND PSYCHIATRIC 
DIFFICULTIES, FOR WHICH HE WAS FIRST HOSPITALIZED ON AUGUST 7,
197 1 , TO THE ACCIDENT—CAUSED BRAIN TRAUMA.

The board therefore concludes the claimant1 s claim should
BE REOPENED AS OF AUGUST 7 , 19 7 1 FOR THE PAYMENT OF COMPENSATION.

ORDER
The orde r of the hearing officer dated july 3 o , 1973 is

HEREBY AFFIRMED WITH THE EXCEPTION OF THE COMPENSATION COMMENCE
MENT DATE WH ICH IS HEREBY MODIFIED TO READ AUGUST 7 , 1971.

Claimant^ attorney, william a. babcock, is hereby granted

AN ADDITIONAL TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR HIS SERVICES ON THIS APPEAL.
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WCB CASE NO. 73-1253 MARCH 14, 1974

RONALD LARSON, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a hearing officer's order

AFFIRMING AN AWARD OF 10 PERCENT UNSCHEDULED DISABILITY ALLOWED 
FOR HIS MOST RECENT BACK INJURY.

Prior to the injury in question, claimant hurt his low back

ON OCTOBER 1 9 , 1 97 0 . THAT INJURY NECESSITATED LUMBAR LAMINECTOMY
AND LEFT HIM PHYSICALLY UNSUITED FOR HEAVY LABOR OR WORK INVOLVING 
REPETITIVE BENDING OR STOOPING. AS A CONSEQUENCE HE RECEIVED A 
15 PERCENT UNSCHEDULED DISABILITY AWARD.

On OCTOBER 13, 197 1 WHILE HELPING WITH THE CONSTRUCTION OF A

POLE FRAME BUILDING, CLAIMANT SUFFERED THE ADDITIONAL BACK INJURY 
IN QUESTION. A SECOND LUMBAR LAMINECTOMY WAS PERFORMED WITH 
REMOVAL OF A LARGE HERNIATED DISC.

A DETERMINATION ORDER DATED APRIL 20, 1973 GRANTED CLAIMANT

AN ADDITIONAL 10 PERCENT UNSCHEDULED DISABILITY FOR THE RESULTS 
OF THE SECOND INJURY. CLAIMANT REQUESTED A HEARING ON THE EXTENT 
OF DISABILITY.

The HEARING OFFICER CONCLUDED THE LIMITATION ON EMPLOYMENT 
FOLLOWING THE SECOND INJURY WAS PRACTICALLY THE SAME AS FOLLOWING 
THE FIRST AND THEREFORE AFFIRMED THE DETERMINATION ORDER.

Claimant contends the hearing officer improperly applied

ORS 6 5 6 . 2 2 2 AND THAT, IN ANY EVENT, HIS DISABILITY EXCEEDS THAT 
AWARDED.

The HISTORY OF WHAT IS NOW ORS 6 5 6 . 2 2 2 AND THE INTERPRETATION 
OF THAT SECTION IN THE CASES OF CAIN V. SI AC, 149 OR 2 9 , ( 1 9 3 4 ) -
GREEN V. SIAC, 197 OR 1 6 0 (19 5 3 ) AND NESSELRODT V. S I AC , 24 8 OR
452 (1967) REVEALS THAT -

(1) NeSSELRODT REQUIRES THE DEDUCTION OF PRIOR AWARDS FROM 
SUBSEQUENT AWARDS FOR PERMANENT PARTIAL DISABILITY AFFECTING 
SCHEDULED MEMBERS,

(2) Green permits - but doesn't necessarily require - granting 
of awards for subsequent permanent partial disability without
DEDUCTION FOR PRIOR PERMANENT PARTIAL DISABILITY AWARDS IN UN
SCHEDULED MEMBER INJURIES EVEN THOUGH THE SUBSEQUENT INJURY WAS 
TO THE SAME UNSCHEDULED AREA.

The LEGISLATIVE RETENTION OF ORS 6 5 6 . 2 2 2 SINCE THE ABOVE 
MENTIONED CASES, PLUS THE ENACTMENT OF ORS 656.214(5) ON 
JUNE 1 , 1 96 7 DISCLOSE A LEGISLATIVE INTENTION THAT UNSCHEDULED
DISABILITY AWARDS BE BASED ON THE ACTUAL PERMANENT DISABILITY 
SUFFERED AS A RESULT OF THE SECOND INJURY AND THAT THE AWARD 
SHOULD BE MADE ON AN AD HOC BASIS WITHOUT RESORT TO RIGID PROCEDURAL 
RULES OF DEDUCTIBILITY OR NON DEDUCTIBILITY.
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With respect to unscheduled disability awards, ors 656.222

REQUIRES ONLY THAT THE AWARD BE MADE ' 'WITH REGARD TO THE 
COMBINED EFFECT OF HIS INJURIES AND HIS PAST RECEIPT OF MONEY FOR
SUCH disabilities''.

It appears the hearing officer did not automatically deduct

THE PRIOR AWARD. RATHER THE AFFIRMANCE OF THE DETERMINATION 
ORDER RESTED ON THE BASIC CONCLUSION THAT NO ADDITIONAL LOSS OF 
EARNING CAPACITY HAD RESULTED. WE DISAGREE. CLAIMANT HAS BEEN 
LEFT, AS A RESULT OF THE MOST RECENT INJURY, IN A POSITION WHERE 
HE IS UNABLE TO RETURN TO THE TYPE OF WORK THAT HE WAS ABLE TO 
DO AFTER HIS FIRST INJURY. HE NOW NEEDS VOCATIONAL REHABILITATION 
PARTLY FROM THE EFFECTS OF THIS INJURY AND PARTLY FROM THE EFFECTS 
OF THE ORIGINAL INJURY.

Keeping in mind ''the combined effects of his injuries and
HIS PAST RECEIPT OF MONEY FOR SUCH DISABILITIES' ' , THE BOARD 
CONCLUDES CLAIMANT IS ENTITLED TO 64 DEGREES FOR THE UNSCHEDULED 
DISABILITY RESULTING FROM THIS INJURY, RATHER THAN THE 32 DEGREES 
ALLOWED BY THE DETERMINATION ORDER.

ORDER

Claimant is hereby awarded an additional 32 degrees making

A TOTAL OF 64 DEGREES OR 20 PERCENT OF THE MAXIMUM ALLOWABLE 
FOR UNSCHEDULED DISABILITY RESULTING FROM THE INJURY OF OCTOBER 
13, 1971.

Claimant's attorney, evohl f. malagon, is hereby awarded

25 PERCENT OF THE INCREASED COMPENSATION GRANTED BY THIS ORDER, 
PAYABLE FROM SAID COMPENSATION, AS A REASONABLE ATTORNEY* S FEE.

WCB CASE NO. 73-2209 MARCH 14, 1974

ETHEL KENNEDY ( STITT) , CLAIMANT
GALBREATH AND POPE, CLAIMANT1 S ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issue is the extent of unscheduled permanent partial

DISABILITY FOR A BACK INJURY, THE DETERMINATION ORDER AWARDED 
1 5 PERCENT (48 DEGREES) AND THE REFEREE INCREASED THE AWARD TO 
25 PERCENT (80 DEGREES),

Claimant, a so year old cashier-clerk, received a back sprain

IN A LI FT I NG-TWI STING INCIDENT AUGUST 1 8, 1969 WHILE WORKING IN A
STORE, CLAIMANT HAS RECEIVED CONSERVATIVE TREATMENT AND HAS BEEN 
EXAMINED BY E N U R O LOG I ST S , ORTHOPEDISTS AND HAS HAD A COMPLETE 
WORKUP BY THE DISABILITY PREVENTION DIVISION. A LUMBAR MYELOGRAM 
IN 19 7 1 INDICATED A FILLING DEFECT BETWEEN THE DURA AND THE NERVE 
ROOT SLEEVE ON THE RIGHT INDICATING A HERNIATED OR RUPTURED DISC 
ON THE RIGHT AT THE LUMBOSACRAL LEVEL. CLAIMANT REJECTED SURGERY. 
CLAIMANT HAS SOME PSYCHOPATHOLOGY, TWO PREVIOUS HUSBANDS HAD 
DIED SUDDENLY WITH HEART ATTACKS. CLAIMANT IS NOW MARRIED.

-18 6-



t

Since the accident in 19 6 9 , claimant has, from time to time,
CONTINUED PART-TIME CLERK AND CASHIER WORK IN VARIOUS STORES. 
CLAIMANT’S PATTERN OF PART-TIME WORK PRIOR TO THE INDUSTRIAL 
INJURY HAS CONTINUED SINCE THE INDUSTRIAL INJURY BUT HAS DECEASED 
SOME BECAUSE OF HER PAIN AND ALSO BECAUSE OF HER REMARRIAGE. 
CLAIMANT’S MOTIVATION FOR WORKING IS RELEVANT TO THE ISSUE OF 
WHETHER OR NOT SHE IS, IN FACT, ABLE TO WORK.

Measuring the loss of earning capacity for this part-time

CLERK-CASHIER IS COMPLICATED BY THE LACK OF GOOD GUIDEPOSTS AND 
YARDSTICKS AND FURTHER, BY THE SUBSTANTIAL QUESTION OF WHETHER 
CLAIMANT REALLY DESIRES TO REENTER THE LABOR MARKET AFTER HER 
CURRENT MARRIAGE.

On DE NOVO REVIEW OF THE ENTIRE RECORD, THE BOARD CONCURS 
WITH THE' FINDINGS AND OPINION OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED NOVEMBER 6 , 19 7 3 IS AFFIRMED.

WCB CASE NO. 73-85 MARCH 14, 1974

MURIEL PAULSON, CLAIMANT
DE2ENDORF, SPEARS, LUBERSKY AND 
CAMPBELL, CLAIMANT'S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.

A REQUEST FOR REVIEW HAVING BEEN DULY FILED BY THE STATE 
ACCIDENT INSURANCE FUND WITH THE WORKMEN’ S COMPENSATION BOARD 
IN THE ABOVE-ENTITLED MATTER, AND SAID REQUEST FOR REVIEW NOW 
HAVING BEEN WITHDRAWN BY THE FUND WITH AUTHORIZATION BY THE 
EMPLOYER,

It IS THEREFORE ORDERED THAT THE REVIEW NOW PENDING BEFORE 
THE BOARD IS HEREBY DISMISSED.

No NOTICE OF APPEAL IS APPLICABLE.

WCB CASE NO. 73-2401 MARCH 14, 1974

GENE SCHULTZ, CLAIMANT
BROWN, BURT AND SWANSON, CLAIMANT'S ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issue involved in this matter is whether the compensable 
back injury in February, i 97 i and the laminectomy of January,
1 9 7 3 WERE MATERIAL CONTRIBUTING FACTORS TO THE MYOCARDIAL 
INFARCTION, WHICH OCCURRED MAY 5 , 1 9 7 3 ,
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Claimant, a 39 year old employee of boise cascade, received
A COMPENSABLE BACK INJURY FEBRUARY 12, 1971, HE WENT BACK TO
WORK IN JUNE, 197 1 AND LEFT SHORTLY THEREAFTER FOR A TRUCK DRIVING 
JOB IN NEVADA, HE WORKED THERE UNTIL NOVEMBER, 1971 WHEN HE HAD 
SEVERE LOW BACK PAIN AND LEFT LEG PAIN, IN JANUARY, 19 7 3 CLAIMANT 
HAD BACK SURGERY AND DURING THE POST OPERATIVE PERIOD CLAIMANT HAD 
A PULMONARY EMBOLISM, ON MAY 5 , 19 7 3 CLAIMANT WAS ON A ROUTINE
SHOPPING TRIP AND HAD THE MYOCARDIAL INFARCTION, THE EMPLOYER 
ISSUED A PARTIAL DENIAL DENYING RESPONSIBILITY FOR THE MYOCARDIAL 
I N F ARCT ION,

The medical EVIDENCE IN THE RECORD REGARDING THIS ISSUE INCLUDES 
THE OPINION OF THREE DOCTORS, THE EVIDENCE FROM DR, WISHAM 
CONCLUDED THAT THE COMPENSABLE INJURY AND THE LAMINECTOMY WERE 
NOT MATERIAL CONTRIBUTING FACTORS CAUSING THE MYOCARDIAL INFARCTION, 
THE MYOCARDIAL INFARCTION WAS TOO REMOTE IN TIME FOR THE STRESS 
OF THE OPERATION TO BE CONSIDERED A MATERIAL CONTRIBUTING CAUSE 
OF THE INFARCTION.

On DE NOVO REVIEW, THE BOARD ADOPTS AND AFFIRMS THE REFEREE1 S 
WELL WRITTEN OPINION.

ORDER
The order of the referee dated October 3 1 , 1 9 7 4 is affirmed.

WCB CASE NO. 73-599 MARCH 14, 1974

ROBERT P. HOGAN, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT1 S ATTYS.

MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a hearing officer’s order

AFFIRMING a DETERMINATION ORDER ALLOWING CLAIMANT 15 PERCENT 
OF THE MAXIMUM ALLOWABLE (48 DEGREES) FOR ADDITIONAL UNSCHEDULED 
DISABILITY STEMMING FROM HIS LATEST LOW BACK INJURY.

Claimant suffered a compensable back injury in i 96 4 while

EMPLOYED BY THE CITY OF PORTLAND FOR WHICH HE RECEIVED 35 PERCENT 
LOSS USE OF AN ARM.

In 1 9 6 6 A SECOND BACK INJURY WHILE IN THE EMPLOY OF SAFEWAY 
STORES RESULTED IN AN ADDITIONAL UNSCHEDULED PERMANENT DISABILITY 
AWARD EQUAL TO 5 PERCENT LOSS OF AN ARM.

The ACCIDENT IN QUESTION OCCURRED ON MAY 1 , 1971, WHEN

CLAIMANT SLIPPED ON AN ICY FLOOR AND REINJURED HIS BACK. THE 
ADDITIONAL INJURY NECESSITATED A LAMINECTOMY AT L4 -5 ON THE 
RIGHT PLUS A FUSION OF L5 AND SI . HE HAS A SOLID FUSION BUT THE 
MOST PRUDENT VOCATIONAL COURSE FOR CLAIMANT, IN LIGHT OF THE 
EFFECTS OF THIS INJURY COUPLED WITH THE RESIDUALS OF THE PRIOR 
INJURIES, IS TO FIND LIGHTER EMPLOYMENT. CLAIMANT IS ANXIOUS, 
HOWEVER, TO CONTINUE HIS PRESENT EMPLOYMENT IN ORDER TO MAINTAIN 
ELIGIBILITY FOR A PROSPECTIVE UNION BUSINESS AGENT POSITION. ONLY 
IF HE IS NOT ELECTED TO THAT POSITION WILL HE ACCEPT REHABILITATION 
FOR LIGHTER WORK.
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On appeal, claimant contends the prior injury awards should

NOT BE TAKEN INTO ACCOUNT BECAUSE THEY WERE DETERMINED ON THE 
BASIS OF T * IMPAIRMENT" " RATHER THAN " ' LOSS OF EARNING CAPACITY1 ’ . 
THE LAW IS NOT THAT RESTRICTIVE. ORS 656 . 22 2 SIMPLY PROVIDES 
THAT AWARDS OF COMPENSATION FOR FURTHER ACCIDENTS SHALL BE MADE 
WITH REGARD TO THE COMBINED EFFECT OF HIS INJURIES AND HIS PAST 
RECEIPT OF MONEY FOR SUCH DISABILITIES. THE BOARD MAY NOT IGNORE 
ORS 656.222.

It MUST BE BORNE IN MIND THAT, EVEN THOUGH CONTINUED EMPLOY

MENT AS A MEATCUTTER IS NOT PRUDENT, CLAIMANT IS ABLE TO PERFORM 
THE WORK. THIS EVIDENCE IS HELPFUL IN ESTABLISHING THE CLAIMANT" S 
TRUE RESIDUAL PHYSICAL CAPACITY.

The evidence reveals claimant has the intelligence, aptitudes,
EDUCATION AND RESIDUAL PHYSICAL CAPACITY - IN SPITE OF THESE DIS
ABLING INJURIES — TO GAIN AND HOLD A WIDE VARIETY OF EMPLOYMENTS.

Or S 656.214 (5) PROVIDES —

’ * In ALL OTHER CASES OF INJURY RESULTING IN PE R MANE NT 
PARTIAL DISABILITY, THE NUMBER OF DEGREES OF DISABILITY 
SHALL BE A MAXIMUM OF 3 2 0 DEGREES DETERMINED BY THE 
EXTENT OF THE DISABILITY COMPARED TO THE WORKMAN BEFORE 
SUCH INJURY AND WITHOUT SUCH DISABILITY. * "

Keeping in mind the above quoted section and ors 6 5 6 . 2 2 2 , we

CONCLUDE THE HEARING OFFICER’S ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated September 20, 1973

IS HEREBY AFFIRMED.

SAIF CLAIM NO. A 967415 MARCH 14, 1974

ROBERT R. PETTENGILL, CLAIMANT
OWN MOTION ORDER

This matter is before the workmen's compensation board 
UPON request of claimant that the board exercise its continuing 
jurisdiction under own motion power granted pursuant to ors 
656.278.

The board has received a medical report from dr. donald t. 
smith, m. d. , which indicates that claimant" s original injury
IS A MATERIAL CONTRIBUTING FACTOR TO CLAIMANT'S PRESENT HAND 
CONDITION, AND THAT HIS CLAIM SHOULD BE REOPENED ON THE BOARD'S 
OWN MOTION.

Based on the medical evidence available, the board concludes
THE CLAIMANT'S CLAIM SHOULD BE REOPENED.

It IS HEREBY ORDERED THAT THE CLAIM OF ROBERT R. PETTENGILL 
BE REOPENED BY THE STATE ACCIDENT INSURANCE FUND FOR FURTHER 
NECESSARY CARE AND TREATMENT.
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NOTICE OF APPEAL
Pursuant to ors 6 56.2 7 8 -

The claimant has no right to a hearing, review or appeal on

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

Th^ state accident insurance fund may request a hearing on
TH I S ORDteR.

This order is final unless within 30 days from the date

HEREOF, THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER 
BY REQUESTING A HEARING.

SAIF CLAIM NO. A 596482 MARCH 14, 1974

LUCILE MAE ERVIN, CLAIMANT
OWN MOTION ORDER

This matter is before the workmen's compensation board

UPON THE REQUEST OF THE CLAIMANT THAT THE BOARD EXERCISE ITS 
CONTINUING JURISDICTION UNDER THE OWN MOTION POWER GRANTED BY 
ORS 656.278.

Cl AI MA NT OR IGI NALLY INJURED HER R 1GHT LEG FEBRUARY 2 6 , 1 95 7 ,
WHILE WORKING FOR THE ALBANY LAUNDRY COMPANY. IN 1 96 6 , SHE HAD 
A MEDIAL MENISCECTOMY.

The BOARD HAS RECEIVED A CURRENT MEDICAL REPORT FROM ROBERT 
J. FRY, M. D. , INDICATING THIS CLAIMANT' S PRESENT CONDITION IS 
THE RESULT OF HER INDUSTRIAL INJURY AND THAT HER CLAIM SHOULD BE 
REOPENED FOR FURTHER MEDICAL CARE AND TREATMENT.

Upon referral to the state accident insurance fund, the
BOARD WAS ADVISED THEY WERE UNABLE TO LOCATE THIS LADY'S CLAIM 
FILE AND WERE REQUESTING AN INVESTIGATION BE MADE. A COPY OF 
THIS INVESTIGATION REPORT HAS NOW BEEN FORWARDED TO THE BOARD,
AND AFTER CONSIDERATION OF THIS REPORT AND DR. FRY1 S RECOMMENDATION, 
IT IS HEREBY ORDERED BY THE BOARD THAT THE STATE ACCIDENT INSURANCE 
FUND REOPEN THIS CLAIM FOR FURTHER MEDICAL CARE AND TREATMENT.

It IS SO ORDERED.

WCB CASE NO. 73-264 MARCH 14, 1974

EUGENE C. JOHNSON, CLAIMANT
CASH PERRINE, CLAIMANT’S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issue is whether claimant's heart problems are connected

TO THE INDUSTRIAL INJURY,
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Claimant1 s back injury claim' resulted in an award of 
permanent total disability on November 22, 1 96 3 , claimant's

HEART CONDITION WAS NOT ACCEPTED AT THAT TIME. THE STATE ACCIDENT 
INSURANCE FUND HAS DENIED RESPONSIBILITY FOR THE HEART CONDITION 
AND DENIED PAYMENT FOR THE DRUGS FOR THE HEART CONDITION AND NO 
APPEAL WAS TAKEN. THE TREATING PHYSICIAN DID NOT RELATE THE 
HEART PROBLEM TO THE INDUSTRIAL INJURY.

On de novo review of the entire record, the board finds the
HEART CONDITION NOT RELATED TO THE INDUSTRIAL INJURY. THE OPINION 
AND ORDER OF THE REFEREE IS AFFIRMED AND ADOPTED.

ORDER

The order of the referee dated October 19, 1973 is hereby
AFFIRMED.

WCB CASE NO. 73—451 MARCH 14, 1974

FLOYD MILES, CLAIMANT
BRUCE WILLIAMS, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issue is the extent of permanent partial disability of
THE RIGHT FOOT. THE DETERMINATION ORDER AWARDED PERMANENT 
PARTIAL DISABILITY OF 6 0 PERCENT LOSS OF THE RIGHT FOOT EQUAL TO 8 1 
DEGREES. THE REFEREE AFFIRMED THIS AWARD. THE CLAIMANT REQUESTS 
AN INCREASE IN THE AWARD ON THIS BOARD REVIEW.

Claimant, a 37 year old truck driver, had his right foot

CRUSHED BY A FALLING LOG. NO BONES WERE BROKEN BUT THERE WAS 
SUBSTANTIAL SOFT TISSUE AND TENDON INVOLVEMENT REQUIRING SEVERAL 
OPERATIONS AND SKIN GRAFTS. CLAIMANT HAS RETURNED TO LOG TRUCK 
DRIVING AND CONTINUES IT STEADILY WITH EXTRAORDINARY EFFORTS ON 
HIS PART.

The board concurs that the permanent partial disability to

THE RIGHT FOOT IS SUBSTANTIAL. THIS IS REFLECTED IN THE 60 PERCENT 
LOSS OF FUNCTION AWARDED BY THE DETERMINATION ORDER AND AFFIRMED 
BY THE REFEREE.

Both the evaluation division and the referee had the advantage

OF SEEING THE FOOT AND HEARING THE CLAIMANT. GREAT WEIGHT IS 
GIVEN TO THEIR FINDINGS.

On DE NOVO REVIEW OF THE ENTIRE RECORD, THE BOARD AFFIRMS 
THE FINDING OF THE REFEREE AND ADOPTS HIS OPINION.

ORDER

The order of the referee dated October 23, 1973 is affirmed.
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WCB CASE NO. 73-1424 1974MARCH 15,

ALBERT MOORE, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
KEITH D. SKELTON, DEFENSE ATTY,

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN’ S 
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER AND SAID REQUEST 
FOR REVIEW NOW HAVING BEEN WITHDRAWN BY EMPLOYER’S COUNSEL,

It is therefore ordered that the review now pending before
THE BOARD IS HEREBY DISMISSED.

WCB CASE NO. 73-1435 MARCH 15, 1974

PENNY L. BLANK, CLAIMANT
GALTON AND POP1CK, CLAIMANT* S ATTYS.
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a hearing officer’s order
DENYING HER CLAIM FOR COMPENSATION. CLAIMANT CONTENDS SHE 
SUFFERED A COMPENSABLE OCCUPATIONAL DISEASE AND THAT SHE IS 
ENTITLED TO PENALTIES FOR THE EMPLOYER’S FAILURE TO PAY COMPEN

SATION PENDING THE DENIAL OF THE CLAIM AND ALSO FOR ITS FAILURE 
TO ACCEPT OR DENY WITHIN A REASONABLE TIME.

Claimant is a young woman whose work environment at open
ROAD CAMPERS, INC. SUBJECTED HER LUNGS TO INHALATION OF CONSIDERABLE 
WOOD AND FIBERGLASS DUST. PRIOR TO HER EMPLOYMENT THERE, SHE 
HAD NEVER HAD ANY RESPIRATORY AILMENT EXCEPT A RARE COLD.

Shortly after commencing her employment claimant began to
DEVELOP A COUGH WHICH BECAME PROGRESSIVELY MORE SEVERE.

On MARCH 26, 1 9 73 SHE SOUGHT MEDICAL TREATMENT FOR THE

COUGH AND FOR CHEST PAINS CAUSED BY THE COUGHING. IN EARLY APRIL 
SHE SUFFERED FRACTURES OF THE LEFT AND RIGHT TENTH RIB DUE TO 
HER COUGHING SPELLS.

A FORMAL CLAIM FOR COMPENSATION BENEFITS WAS MADE ON APRIL 
5 , 1 9 7 3 . ALTHOUGH THE CLAIMANT WAS THEN TEMPORARILY TOTALLY
DISABLED BY THE CONDITION, THE EMPLOYER’S INSURANCE CARRIER 
REFUSED TO PAY COMPENSATION DURING THE PENDENCY OF THE CLAIM.
THE CARRIER ISSUED A FORMAL DENIAL ON JUNE 4 , 1 97 3 ON THE BASIS
THAT ’ ’ MEDICAL INFORMATION RECEIVED DOES NOT INDICATE YOUR 
CONDITION AROSE OUT OF AND IN THE COURSE OF YOUR EMPLOYMENT. * ’

JOINT EXHIBIT D.

The physician who treated claimant, dr. richard cavalli,
CONCLUDED HER COUGHING WAS DUE TO AN INFECTIOUS BRONCHITIS 
WHICH HE THOUGHT WAS ’ ’ . . . VERY POSSIBLY CONTRIBUTED TO BY
INHALATION OF FIBERGLASS PARTICLES.’’ JOINT EXHIBIT A.
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Claimant was examined at the request of the employer's
INSURANCE COMPANY BY DR. JOHN TUHY, WHO SAW HER ON JUNE 4 , 1 97 3 .
HE THOUGHT SHE HAD HAD AN INFECTIOUS BRONCHITIS WHICH MIGHT HAVE 
BEEN PROLONGED OR AGGRAVATED BY ALLERGENS SUCH AS DUST, RATHER 
THAN FIBERGLASS, ACTING EITHER TO DIRECTLY AGGRAVATE THE BRONCHITIS 
OR PERHAPS ACTING AS A MECHANICAL IRRITANT TO THE UPPER AIRWAYS. 
HOWEVER, BECAUSE OF THE PASSAGE OF TIME SINCE HER ACUTE PHASE,
HE FELT IT WAS NO MEDICALLY POSSIBLE TO DETERMINE WHETHER WORK 
ENVIRONMENT FACTORS HAD CONTRIBUTED TO HER BRONCHITIS.

At the hearing on the claim denial the hearing officer concluded

CLAIMANT HAD FAILED TO PRODUCE COMPETENT EVIDENCE THAT HER 
CONDITION WAS COMPENSABLY RELATED TO HER WORK.

Although the issue is not totally free from doubt, we

CONCLUDE THERE IS COMPETENT EVIDENCE WHICH ESTABLISHES THAT 
HER BRONCHITIS IS RELATED TO THE EMPLOYMENT.

We have the opinion of dr. cavalli to the effect that the
BRONCHITIS WAS "VERY POSSIBLY1' CONTRIBUTED TO BY EMPLOYMENT 
FACTORS. DR. TUHY DOES NOT DISCOUNT IT. IN FACT, HIS REPORT 
STRONGLY SUGGESTS HE SUSPECTS THAT SOMETHING IN THE WORK 
ENVIRONMENT CONTRIBUTED TO THE BRONCHITIS. HOWEVER, HE REFUSES 
TO ADVANCE AN OPINION BECAUSE ' ' IT IS NOT MEDICALLY POSSIBLE TO 
ESTABLISH CERTAINLY WHERE INHALED DUST OR OTHER IRRITANTS 
AGGRAVATED HER ACUTE BRONCHITIS." (DR. TUHY's LETTER DATED 
JUNE 1 8 , 1 9 73 ) CERTAINTY OF CAUSAL CONNECTION IS NOT A PREREQUISITE
TO I M POSIT ION OF LI ABI LITY FOR WO R KM E N1 S CO M PE N S AT I ON .

Claimant's claim should not be jeopardized because dr.
TUHY FELT RELUCTANT, 59 DAYS AFTER FILING OF THE CLAIM, WHEN HER 
CONDITION HAD PRACTICALLY RETURNED TO NORMAL, TO EXPRESS HIS 
OPINION AS A MEDICAL CERTAINTY.

We THINK THE OBSERVATIONS IN 3 LARSON, WORKMEN'S COMPENSATION 
LAW, 8 0.32 , PAGE 289 , WHICH WAS CITED WITH APPROVAL IN CLAYTON 
V. SCD, 2 5 3 OR 3 97 , 4 0 6 ( 1 96 9) , ARE APPLICABLE TO THIS CASE.

"The DISTINCTION BETWEEN PROBABILITY AND 
POSSIBILITY SHOULD NOT FOLLOW TOO SLAVISHLY THE 
WITNESSES' CHOICE OF WORDS, AS SOMETIMES HAPPENS 
IN RESPECT TO MEDICAL TESTIMONY. A DOCTOR'S USE OF 
SUCH WORDS AS ' MIGHT1 , 'COULD*, ' LIKELY* , 'POSSIBLE* AND 
* MAY HAVE' , PARTICULARLY WHEN COUPLED WITH OTHER 
CREDIBLE EVIDENCE OF A NONMEDICAL CHARACTER, SUCH AS 
A SEQUENCE OF SYMPTOMS OR EVENTS CORROBORATING THE 
OPINION, IS IN MOST STATES SUFFICIENT TO SUSTAIN AN 
AWARD. * *

UrISV. SCD, 247 OR 420 (1967) HOLDS THAT A PRIMA FAC IE
CASE OF CAUSATION MAY BE MADE WITHOUT ANY MEDICAL TESTIMONY 
WHERE THERE IS -

(i) An uncomplicated situation.

(2) The immediate appearance of symptoms.

(3)

A PHYSIC

Prompt reporting to the employer and consultation with

AN AND,

(4) Prior good health and freedom from disability of the

KIND INVOLVED.
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(5) Absence of expert opinion that the alleged precipitating

WORK FACTORS COULD NOT HAVE BEEN THE CAUSE OF THE CONDITION.

When one recalls that claimant was in good health prior
TO HER EMPLOYMENT AT OPEN ROAD - THAT CLAIMANT'S BRONCHITIS 
APPEARED SOON AFTER COMMENCING EMPLOYMENT — THAT IT CONTINUED 
TO GET WORSE AND WORSE WHILE ASSOCIATED WITH THE WORK ENVIRON
MENT TO THE POINT THAT SHE ULTIMATELY BROKE TWO RIBS COUGHING, 
AND THAT AS SOON AS SHE LEFT THE WORK ENVIRONMENT SHE QUICKLY 
RECOVERED — THEN IT SEEMS ONLY REASONABLE TO CONCLUDE THAT THIS 
IS NQT A PARTICULARLY COMPLICATED SITUATION. KEEPING IN MIND
the Factors mentioned above and the opinions of the physicians
STRONGLY SUGGESTING A CAUSAL RELATIONSHIP, THE BOARD CONCLUDES 
THAT CLAIMANT'S BRONCHITIS WAS COMPENSABLY RELATED TO HER 
EMPLOYMENT AT OPEN ROAD CAMPERS, INC.

The carrier's failure to pay compensation after the claim

WAS MADE ON APRIL 5 , 1 973 UNTIL THE DENIAL ISSUED ON JUNE 4 ,
1 973 , WAS TOTALLY UNJUSTIFIED UNDER THE LAW. CLAIMANT IS 
ENTITLED TO ADDITIONAL COMPENSATION EQUAL TO 2 5 PERCENT OF THE 
COMPENSATION DUE FOR THAT PERIOD.

Claimant's attorneys are not entitled to twenty three

HUNDRED DOLLARS FOR THEIR SERVICES IN THIS MATTER.

Based on a reasonable amount of time for preparation and
PRESENTATION OF THE CASE - TAKING INTO ACCOUNT THE DIFFICULTY 
OF THE PROBLEM AND THE RESULT OBTAINED, CLAIMANT' S ATTORNEYS 
ARE ENTITLED TO A FEE OF ELEVEN HUNDRED DOLLARS FOR THEIR 
SERVICES AT THE HEARING AND ON THIS REVIEW.

ORDER

The ORDER OF THE HEARING OFFICER DATED SEPTE MBER 14, 1973
IS HEREBY REVERSED AND THE CLAIMANT'S CLAIM IS REMANDED TO THE 
EMPLOYER FOR ACCEPTANCE, PROCESSING, AND PAYMENT OF BENEFITS 
IN ACCORDANCE WITH THE WORKMEN'S COMPENSATION LAW.

Claimant is hereby awarded, pursuant to ors 656.262(8) ,
ADDITIONAL COMPENSATION EQUAL TO 2 5 PERCENT OF THE COMPENSATION 
ACCRUED BUT NOT PAID AT THE TIME THE EMPLOYER DENIED CLAIMANT'S 
CLAIM ON JUNE 4 , 1 973 .

Claimant's attorneys, galton and popick, are hereby awarded
AN ATTORNEY'S FEE OF ELEVEN HUNDRED DOLLARS, PAYABLE BY THE 
EMPLOYER, FOR THEIR SERVICES AT THE HEARING AND ON THIS REVIEW.

WCB CASE NO. 73-1983 MARCH 15, 1974

WILLIAM COEN, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.
J. W. MCCRACKEN, JR. , DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
CROSS—APPEAL BY EMPLOYER

Reviewed by commissioners wilson and sloan.

Claimant requested review of a hearing officer's order

GRANTING CLAIMANT AN ADDITIONAL 10 PERCENT UNSCHEDULED DISABILITY 
( 32 DEGREES ) CONTENDING CLAIMANT'S DISABILITY EXCEEDS THAT AWARDED.
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The employer, through its carrier, Maryland casualty
COMPANY, CROSS-REQUESTED REVIEW CONTENDING THE EVIDENCE DID 
NOT JUSTIFY THE INCREASE GRANTED BY THE HEARING OFFICER.

Claimant has been granted unscheculed permanent partial
DISABILITY EQUAL TO 20 PERCENT OF THE MAXIMUM OR 64 DEGREES 
FOR PERMANENT LOSS OF EARNING CAPACITY RESULTING FROM A LOW 
BACK INJURY ON MARCH 3 , 19 7 2 .

At the time of the injury claimant was a young man with

NOTHING TO OFFER AN EMPLOYER BUT HIS PHYSICAL LABOR AND THAT 
ABILITY HAS BEEN PERMANENTLY IMPAIRED. HE IS, HOWEVER, A BRIGHT 
FELLOW, MAKING OOD GRADES IN COLLEGE AND SHOULD HAVE A BROAD 
SPECTRUM OF EMPLOYMENT OPPORTUNITIES AVAILABLE TO HIM SHORTLY. 
IF HE DOES NOT SUCCEED, IT WILL UNDOUBTEDLY BE DUE TO EMOTIONAL 
PROBLEMS UNRELATED TO THE ACCIDENT RATHER THAN TO ANY INJURY 
RESIDUALS.

The hearing officer made a good analysis of the factors

INVOLVED AND THE BOARD CONCURS IN THE AWARD OF DISABILITY HE 
GRANTED.

The employer has not succeeded in the cross-appeal and 
claimant’s attorney contends he is therefore entitled to a
FEE ON REVIEW, PAYABLE BY THE EMPLOYER.

The board has previously ruled in an analogous fact situa
tion THAT CLAIMANT'S ATTORNEY IS NOT so ENTITLED. (ROBERT S. 
SMITH, WCB CASE NO. 7 0 -2 5 5 4 , ORDER ON REVIEW, DATED OCTOBER 18, 
1971). NO ATTORNEY’ S FEE IS PAYABLE BY THE EMPLOYER.

ORDER

The order of the hearing officer dated October 8 , 1973 is
HEREBY AFFIRMED.

WCB CASE NO. 73-2520 MARCH 15, 1974

NORMAN REILING, CLAIMANT
AND COMPLYING STATUS OF

JERRY MCFARLAND, dba 
MCFARLAND TRUCKING COMPANY
CUSICK AND POLING, CLAIMANT'S ATTYS.

SCOTT WETZEL, DEFENSE ATTY.

The state accident insurance fund moved to dismiss the

REQUEST FOR REVIEW ON THE GROUNDS THAT IT WAS NOT FILED WITHIN 
30 DAYS OF THE MAILING DATE OF THE REFEREE'S ORDER.

The referee's order was dated and mailed January 1 6 , 1974.
ORS 174.120, ORS 187.010 AND BEARDSLEY V. HILL, 219 OR 440, AS 
APPLIED TO THIS CASE, MAKES FEBRUARY 1 5 , 1 97 4 THE LAST DATE IN
WHICH ONE OF THE PARTIES MAY REQUEST BOARD REVIEW.

OrS 656.289 (3) PROVIDES THE ORDER IS FINAL, UNLESS, WITHIN
30 DAYS AFTER THE DATE ON WHICH COPY OF THE ORDER IS MAILED TO 
THE PARTIES, ONE OF THE PARTIES REQUESTS A REVIEW BY THE BOARD 
UNDER ORS 6 56 . 2 9 5 .
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OrS 6 5 6 . 2 9 5 ( 2 ) PROVIDES THE REQUEST FOR REVIEW SHALL. BE 
MAILED TO THE BOARD AND COPIES OF THE REQUEST SHALL BE MAILED TO 
ALL OTHER PARTIES TO THE PROCEEDING BEFORE THE HEARING OFFICER.

The request for board review was postmarked February is,
1 9 7 4 AND THE CERTIFICATION OF MAILING BY THE ATTORNEY REQUESTING 
THE REVIEW CERTIFIES THAT COPIES OF THE REQUEST FOR REVIEW WERE 
MAILED TO ALL OF THE OTHER PARTIES FEBRUARY 1 5 , 1 9 74 .

The BOARD FINDS THE REQUEST FOR BOARD REVIEW TO BE TIMELY 
FILED AND THE MOTION TO DISMISS IS DENIED.

WCB CASE NO. 73-729 MARCH 15, 1974

J IMMIE TROY PALMER, CLAIMANT
AND COMPLYING STATUS OF
C. DALE SPEARS REALTY
DELBERT R. REMINGTON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.

On FEBRUARY 2 3 , 1 973 A PROPOSED FINDING OF NONCOMPLIANCE
AND INJURY LIABILITY WAS ISSUED IN THE ABOVE REFERENCED MATTER.
ON OR ABOUT FEBRUARY 2 8 , 1 9 73 THE DEFENDANT DENIED RESPONSIBILITY
FOR THE CLAIMANT'S INJURY. A HEARING WAS HELD ON MAY 23 , 1 9 73 .
DEFENDANT, C. DALE SPEARS, DID NOT APPEAR AT THE HEARING. THE 
HEARING OFFICER CONCLUDED ADEQUATE NOTICE HAD BEEN GIVEN AND 
ENTERED AN ORDER ON JUNE 1 4 , 1 97 3 , FINDING THE EMPLOYER SUBJECT
AND NONCOMPLYING AND THE INJURY COMPENSABLE.

On AUGUST 14, 1973, DEFENDANT, THROUGH HIS ATTORNEY, CASH
PERRINE, MOVED THE BOARD FOR AN ORDER REOPENING THE MATTER FOR 
THE PURPOSE OF ALLOWING DEFENDANT, SPEARS, TO PRESENT HIS 
DEFENSE AND JOINING AN ADDITIONAL PARTY DEFENDANT.

In RESPONSE TO THAT MOTION THE BOARD ISSUED AN OWN MOTION 
ORDER REMANDING THE CASE TO THE HEARINGS DIVISION FOR A NEW 
HEARING AND A RECOMMENDATION TO THE WORKMEN* S COMPENSATION 
BOARD. A HEARING WAS HELD AND ON FEBRUARY 6 , 1 974 , THE REFEREE
ENTERED HIS FINDINGS OF FACT, OPINION AND RECOMMENDATION. SAID 
DOCUMENT IS ATTACHED HERETO AS EXHIBIT * * A* ' . THE BOARD AGREES 
WITH ALL FINDINGS BY THE REFEREE EXCEPT NUMBER 17. THE BOARD 
CONCLUDES CLAIMANT WAS TO MANAGE OTHER APARTMENTS AS WELL AS 
THE DREYDUN APARTMENTS AND WAS TO RECEIVE MONEY OR PROPERTY 
TO THE VALUE OF EIGHT HUNDRED DOLLARS FOR HIS SERVICES.

The board agrees with the referee's conclusions of law.

ORDER
C. DALE SPEARS WAS AN EMPLOYER SUBECT TO, BUT NOT COMPLYING 

WITH, THE PROVISIONS OF THE OREGON WORKMEN'S COMPENSATION LAW 
FOR THE PRIOD SEPTEMBER 1, 1971 TO NOVE MBER 1 4 , 1 972 .

The CLAIM OF JIMMIE TROY PALMER FOR A COMPENSABLE INJURY 
ON SEPTEMBER 27 , 1 9 72 ARISING OUT OF AND IN THE COURSE OF HIS
EMPLOYMENT BY C. DALE SPEARS, IS HEREBY REMANDED TO THE STATE 
ACCIDENT INSURANCE FUND FOR PAYMENT OF BENEFITS AND PROCESSING 
IN ACCORDANCE WITH THE OREGON WORKMEN'S COMPENSATION LAW.
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Claimant's temporary total disability entitlement shall 
be based on earnings of eight hundred dollars per month.

Claimant's attorney, delbert remington, is hereby awarded 
a reasonable attorney's fee of one thousand dollars to be paid
BY THE STATE ACCIDENT INSURANCE FUND, IN ADDITION TO AND NOT OUT 
OF THE CLAIMANT1 S COMPENSATION.

Said COMPENSATION AND ATTORNEY' S FEES SHALL BE REIMBURSED 
TO THE STATE ACCIDENT INSURANCE FUND IN ACCORDANCE WITH ORS 
656.054 (2) .

C. DALE SPEARS IS LIABLE TO THE WORKMEN'S COMPENSATION 
BOARD FOR THE COSTS OF THE CLAIM OF JIMMIE TROY PALMER IN 
ACCORDANCE WITH ORS 656.054(2).

In ACCORDANCE WITH ORS 6 5 6 . 3 1 3 , APPEAL OF THIS ORDER DOES 
NOT STAY PAYMENT OF C OMPENSATION,

WCB CASE NO. 73-728 MARCH 15, 1974

BOB KAGEYAMA, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS.

PHILIP MONGRAIN, DEFENSE ATTY.

The ABOVE—entitled matter was the subject of an order on

REVIEW DATED MARCH 1 2 , 1 97 4 .
On PAGE 1 , BENEATH THE CLAIMANT'S NAME, THE ORDER ERRONEOUSLY 

READS, ''REQUEST FOR REVIEW BY SAIF1'. THIS IS CORRECTED TO 
READ, ''REQUEST FOR REVIEW BY EMPLOYER''.

On PAGE 1 , THE FIRST SENTENCE OF THE LAST PARAGRAPH INADVERTENTLY 
STATES ''THE CASES CITED BY THE STATE ACCIDENT INSURANCE FUND 
...''. THIS STATEMENT IS AMENDED BY DELETING THE WORDS ''. . .
BY THE STATE ACCIDENT INSURANCE FUND ...''.

On PAGE 2, THE ATTORNEY'S FEE PARAGRAPH ERRONEOUSLY RECITES 
THE ATTORNEY'S FEE, ''PAYABLE BY THE STATE ACCIDENT INSURANCE 
FUND.'1 THE ORDER SHOULD RECITE ''PAYABLE BY THE EMPLOYER1'.

THE ORDER OF MARCH 1 2, 1974, SHOULD BE, AND IT IS HEREBY
AMENDED TO REFLECT THESE CORRECTIONS.

WCB CASE NO. 73-508 MARCH 19, 1974

WAYNE LILLARD, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.
J. W. MCCRACKEN, JR. , DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests review of a hearing officer's order
DENYING HIM ADDITIONAL WORKMEN'S COMPENSATION BENEFITS FOR A
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COMPENSABLE LOW BACK STRAIN INCURRED WHILE SETTING CHOKERS FOR 
THE WEYERHAEUSER COMPANY IN LANE COUNTY, OREGON ON OCTOBER 12, 
1971. AS A RESULT OF THAT INJURY HE RECEIVED A COURSE OF CONSERVA
TIVE TREATMENT FOR SEVERAL WEEKS FROM THE COMPANY1 S MEDICAL
department; although the treatments were eventually terminated,
NO FORMAL CLOSURE OF THE CLAIM, PURSUANT TO ORS 656.268, WAS 
EVER MADE.

Prior to the injury in question claimant had suffered a
COMPRESSION FRACTURE OF L2 IN A NONCO M PE N S ABL E DllNE BUGGY 
ACCIDENT.

Claimant requested additional compensation contending

HIS TREATMENT FOR THE OCTOBER 12, 197 1 INJURY HAD EITHER BEEN
PREMATURELY TERMINATED BY WEYERHAEUSER OR THAT HE HAD SUFFERED 
AN AGGRAVATION OF THAT INJURY.

The hearing officer based his denial of further benefits

ESSENTIALLY ON THE GROUND THAT HIS PRESENT PROBLEMS WERE THE 
RESULT OF THIS DUNE BUGGY ACCIDENT RATHER THAN THE OCTOBER 12,
19 7 1 ACCIDE NT.

Regardless of the rule that the employer takes the workman

AS HE FINDS HIM, CLAIMANT IS NOT ENTITLED TO ADDITIONAL BENEFITS 
FOR THE OCTOBER 12, 197 1 INJURY. THE MEDICAL EVIDENCE REVEALS
THAT CLAIMANT' S OCTOBER 12, 1971 INJURY PLAYED NO MATERIAL PART
IN THE NEED FOR MEDICAL CARE. THE HEARING OFFICER1 S ORDER SHOULD 
BE AFFIRMED.

ORDER

The order of the hearing officer dated august 20, 1973 is

AFF IRMED.

WCB CASE NO. 72-2514 MARCH 20, 1974

MARDELL MARSHALL, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, 
claimant's ATTYS.

KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant re uests board review of a referee's order deny
ing HER CLAIM OF AGGRAVATION.

On review she seeks an order awarding - 

( 1 ) Further medical care.
(2) Additional temporary total disability benefits.

The referee ruled in favor of claimant initially but upon

RECONSIDERATION OF THE MATTER CONCLUDED THAT CLAIMANT HAD NOT 
PROVEN AN AGGRAVATION OF HER CONDITION AND THAT THE EMPLOYER'S 
INSURANCE HAD PROPERLY DISCHARGED ITS OBLIGATION TO THE CLAIMANT.
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Our own de novo review leads us to concur with the referee’s

FINDINGS AND OPINION.

Although the referee, in his amended opinion and order,
PROPERLY VACATED PARAGRAPH TWO OF HIS ORIGINAL ORDER, CLAIMANT 
IS PROTECTED BY THE PROVISIONS OF ORS 6 5 6 . 2 4 5 . HOWEVER, IN CLAIMING 
THE PROTECTION OF THAT STATUTE CLAIMANT SHOULD ASSIST THE EMPLOYER'S 
CARRIER BY SIFTING OUT THOSE MEDICAL EXPENSE CLAIMS THAT ARE 
OBVIOUSLY NOT RELATED TO HER CLAIM.

The order of the referee should be affirmed.
ORDER

The amended opinion and order of the referee dated November

1 9 , 1 9 73 IS HEREBY AFFIRMED.

WCB CASE NO. 73-1367 MARCH 20, 1974

JAMES RANDALL, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests review of a hearing officer's order con
tending HE IS NOT TOTALLY DISABLED AND THEREFORE ENTITLED TO EITHER 
TIME LOSS COMPENSATION UNTIL HE SUCCEEDS AT VOCATIONAL REHABILITA
TION OR TO PERMENENT TOTAL DISABILITY COMPENSATION UNTIL THE TIME 
(IF EVER) THAT HE BECOMES GAINFULLY EMPLOYED.

On APRIL 1, 1971, CLAI MANT, A THEN 38 YEAR OLD MAN, INJURED

HIS LOW BACK WHILE WORKING IN A SHINGLE MILL. DECOMPRESSIVE 
SURGERY WAS PERFORMED BUT DISABLING MOTOR AND SENSORY NERVE 
DYSFUNCTION PERSISTED. THE EVALUATION DIVISION AWARDED PERMANENT 
PARTIAL DISABILITY EQUAL TO 35 PERCENT LOSS OF THE RIGHT LEG AND 20 
PERCENT OF THE MAXIMUM FOR UNSCHEDULED DISABILITY.

Claimant's work experience has involved only manual labor

IN THE PAST AND VOCATIONAL REHABILITATION INTO LIGHT WORK WAS 
RECOMMENDED. HE WAS ENROLLED IN A FOREST TECHNOLOGY PROGRAM 
WHERE HE DID WELL ACADEMICALLY BUT HAD TROUBLE PHYSICALLY WITH 
THE FIELD WORK IN THE PROGRAM AND EVENTUALLY DROPPED OUT. AT THE 
MOMENT HE IS NOT INVOLVED IN ANY KIND OF REHABILITATION PROGRAM 
AND HAS NOT YET FOUND SUITABLE EMPLOYMENT..

The hearing officer increased the claimant's permanent

PARTIAL DISABILITY TO 40 PERCENT UNSCHEDULED DISABILITY AND 50 
PERCENT LOSS OF THE RIGHT LEG. IN LIGHT OF THE CLAIMANT'S INTELLI
GENCE AND MOTIVATION WE BELIEVE THE UNSCHEDULED DISABILITY AWARD 
ADEQUATELY COMPENSATES THE CLAIMANT FOR HIS PERMANENT LOSS OF 
EARNING CAPACITY. AS THE HEARING OFFICER OBSERVED, SCHEDULED 
DISABILITY IS RELATED TO PHYSICAL IMPAIRMENT. THE AWARD OF 50 
PERCENT LOSS OF THE RIGHT LEG CORRECTLY COMPENSATES CLAIMANT' S 
SCHEDULED DISABILITY, THE HEARING OFFICER'S AWARDS OF DISABILITY 
COMPENSATION SHOULD BE AFFIRMED.
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Claimant is entitled to further vocational rehabilitation
ASSISTANCE. THE BOARD'S DISABILITY PREVENTION DIVISION WILL BE 
INSTRUCTED TO CONTACT CLAIMANT AND EXTEND ASSISTANCE TO CLAIMANT 
IN FURTHER VOCATIONAL REHABILITATION EFFORTS.

ORDER

The order of the hearing officer dated September 24, 1973
I S AFF I RM E D.

WCB CASE NO. 73-1449 MARCH 20, 1974

JERRY OTTO, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, 
claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
CROSS—APPEAL BY SAIF

Reviewed by commissioners wilson and sloan.

Claimant appeals a referee's award of 2 5 percent of the
MAXIMUM FOR UNSCHEDULED DISABILITY CONTENDING THE AWARD IS TOO 
SMALL.

The state accident insurance fund cross—appeals the 
referee's order contending it is too large.

We conclude, having reviewed the record de novo, that the 
referee's award was perfectly proper and would affirm his 
findings, opinion and order.

ORDER

The order of the referee dated October 29, 1973 is affirmed

WCB CASE NO. 73-1683 MARCH 20, 1974

LESTER MARSH, CLAIMANT
MARMADUKE, ASCHENBRENNER, MERTEN 
AND SALTVE IT , CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a referee's order affirm 
ing the denial of his claim.

Claimant contends that, as a result of his employment at

THE HARVEY CORPORATION IN ALOHA, OREGON, HE, DEVELOPED A BACK 
CONDITION WHICH IS COMPENSABLE EITHER AS AN ACCIDENTAL INJURY OR 
AN OCCUPATIONAL DISEASE.
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Although there is evidence of record suggesting an accidental
INJURY OCCURRED ON THE JOB, IN VIEW OF THE UNTRUSTWORTHINESS OF 
CLAIMANT1 S TESTIMONY WE CONCLUDE CLAIMANT HAS FAILED TO PROVE 
HIS ENTITLEMENT TO COMPENSATION.

The order of the referee should be affirmed.

ORDER
The order of the referee dated October 26, 1973 is affirmed.

WCB CASE NO. 73-153 MARCH 20, 1974

ROBERT F. ATWOOD, CLAIMANT
BULLIVANT, WRIGHT, LEEDY, JOHNSON,
PENDERGRASS AND HOFFMAN, CLAIMANT1 S ATTYS.

dept, of justice, defense atty.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.
Claimant requests review of a hearing officer’s order allow

ing AN AWARD OF 15 PERCENT OF THE MAXIMUM OF UNSCHEDULED DISABILITY, 
(48 DEGREES) CONTENDING HE IS PERMANENTLY TOTALLY DISABLED FROM 
A PSYCHOLOGICAL REACTION TO A SEPTEMBER 12, 197 1 AUTO ACCIDENT
IN THE COURSE OF HIS EMPLOYMENT AS A TAXICAB DRIVER.

The hearing officer deduced that much of claimant’s present

EARNING CAPACITY PROBLEM WAS RELATED TO A CONTINUING EXCESSIVE
USE OF ALCOHOL. THAT DEDUCTION IS NOT WELL SUPPORTED BY THE RECORD.

The CLAIMANT DOES HAVE A CONTINUING PSYCHOLOGICAL PROBLEM 
WHICH THE ACCIDENT HAS CLEARLY AGGRAVATED. IT HAS BEEN DEMON
STRATED, HOWEVER, THAT WITH PROPER MEDICAL MANAGEMENT, CLAIMANT 
CAN FUNCTION REASONABLY WELL AS A SELF SUPPORTING, ABLE-BODIED 
WORKMAN .

The board concludes —

( 1 ) THAT CLAIMANT SHOULD RECEIVE, PURSUANT TO ORS 656.245, 
SUCH MEDICAL TREATMENT AS IS NECESSARY TO MAINTAIN HIS PSYCHO
LOGICAL HEALTH.

(2) That claimant's award of 48 degrees for unscheduled

DISABILITY SHOULD BE AFFIRMED.

ORDER
The or de r of the he aring officer dated sept ember is, 1973

IS AFFIRMED.
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SAIF CLAIM NO. A 596482 MARCH 22, 1974

LUCILE MAE ERVIN, CLAIMANT
The own motion order of the board dated march u, i 974

FAILED TO PROVIDE THE APPROPRIATE NOTICE OF APPEAL RIGHTS. THE 
SOLE PURPOSE OF THIS SUPPLEMENTAL ORDER IS TO APPEND THE FOLLOW
ING NCXXICE OF APPEAL.

NOTICE OF APPEAL
Pursuant to ors 656.278 -

The claimant has no right to a hearing, review, or appeal

ON THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The state accident insurance fund may request a hearing
ON THIS ORDER.

This order is final unless within 30 days from the date

HEREOF THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY 
REQUESTING A HEARING,

WCB CASE NO. 73-2131 MARCH 22, 1974

ELLISON A. FIELD, CLAIMANT
COONS, MALAGON and COLE, claimant's attys.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.
I

Claimant requests review of a referee's order affirming a
DETERMINATION ORDER.

Claimant is a 59 year old employee of the lane county road
DEPARTMENT WHO SUFFERED TWO COMPENSABLE INJURIES TO HIS LOW 
BACK. THE FIRST ON JULY 7 , 1 9 6 9 AND THE SECOND ON- AUGUST 4 , 19 7 1.

The board's evaluation division granted claimant 5 percent

OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY AND THE 
REFEREE AFFIRMED THE AWARD ESSENTIALLY BECAUSE, ALTHOUGH HE 
FOUND THE CLAIMANT A CREDIBLE WITNESS, HE CONCLUDED HIS PRESENT 
LIMITATIONS WERE MORE LIKELY THE RESULT OF EMOTIONALLY TRAUMATIC 
EXPERIENCES IN HIS PERSONAL LIFE. THERE IS UNDOUBTEDLY SOME TRUTH 
IN THAT OBSERVATION BUT WE CONCLUDE THAT THE INDUSTRIAL INJURIES 
IN QUESTION HAVE PLAYED A SIGNIFICANT ROLE. AS A RESULT OF THESE 
INJURIES THERE ARE NEW LIMITATIONS ON WHAT HE CAN DO IN TERMS OF 
GENERAL INDUSTRIAL EMPLOYMENT. HIS PERFORMANCE IN HIS PRESENT 
EMPLOYMENT DEMONSTRATES A DIMINUTION OF HIS RESERVE CAPACITY.

Unquestionably, the claimant would have difficulty competing

ON THE OPEN JOB MARKET WITH HIS RESIDUAL PHYSICAL IMPAIRMENT.

We CONCLUDE CLAIMANT IS ENTITLED TO AN AWARD OF UNSCHEDULED 
DISABILITY EQUAL TO 15 PERCENT OF THE MAXIMUM ALLOWABLE.
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ORDER
Claimant is hereby awarded an additional 32 degrees for

UNSCHEDULED DISABILITY MAKING A TOTAL OF 4 8 DEGREES OR 1 5 PERCENT 
OF THE MAXIMUM ALLOWABLE OF UNSCHEDULED DISABILITY.

Claimant's attorney, allan h. coons, is entitled to 25 percent 
of the increased compensation awarded hereby, payable from said
AWARD, TO A MAXIMUM OF FIFTEEN HUNDRED DOLLARS.

SAIF CLAIM NO. B 48612 MARCH 22, 1974

GEORGE E. HOLSHEIMER, CLAIMANT
ROD KIRKPATRICK, CLAIMANT'S ATTY.

This matter is before the workmen's compensation board upon

REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS CONTINUING JURISDIC
TION UNDER OWN MOTION POWER GRANTED PURSUANT TO OR S 6 5 6 . 2 7 8 .

The board is in receipt of a medical report from john l.
MARXER, M. D. , WH 1CH INDICATES THAT CLAIMANT' S ORIGINAL INJURY IS 
A MATERIAL CONTRIBUTING FACTOR TO CLAIMANT' S RECENT AMPUTATION 
OF THE FOOT, AND THAT HIS CLAIM SHOULD BE REOPENED ON THE BOARD'S 
OWN MOTION.

Based on the medical evidence available, the board concludes
THE CLAIMANT’S CLAIM SHOULD BE REOPENED,

It IS HEREBY ORDERED THAT THE CLAIM OF GEORGE E. HOLSHEIMER 
BE REOPENED BY THE STATE ACCIDENT INSURANCE FUND FOR PAYMENT OF 
BENEFITS.

Claimant's attorney, rod kirkpatrick, is entitled to receive
ONE HUNDRED FIFTY DOLLARS AS A REASONABLE ATTORNEY'S FEE, PAYABLE 
OUT OF THE INCREASED COMPENSATION AWARDED HEREBY.

NOTICE OF APPEAL
Pursuant to ors 656.278 -

The CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW OR APPEAL ON 
THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The state accident insurance fund may request a hearing on
THIS ORDER.

This order is final unless within 30 days from the date hereof

THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 
A HEARING.
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WCB CASE NO. 73-1789 MARCH 20, 1974

RUTH F. GRUNST, CLAIMANT
BURNS AND EDWARDS, CLAIMANT1 S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

On JANUARY 2 6, 1 972 CLAIMANT, A THEN 50 YEAR OLD MACHINE
OPERATOR EMPLOYED AT THE NATIONAL BISCUIT COMPANY IN PORTLAND, 
OREGON, SUFFERED WHAT AT FIRST APPEARED TO BE A MILD LUMBO
SACRAL SPRAIN AT WORK.

It was later discovered that the accident had actually
CAUSED A PSEUDOARTHROSIS AT THE UPPER LEVEL OF AN OLD L4 -si 
FUSION WHICH HAD BEEN PERFORMED FOLLOWING A COMPENSABLE INJURY 
IN 19 5 3 . AN ATTEMPT TO RE-FUSE THE VERTEBRAL BODIES FAILED AND 
SHE WAS LEFT WITH VERY SERIOUS IMPAIRMENT OF THE LOW BACK.

She WAS GRANTED AN AWARD OF 128 DEGREES OR 4 0 PERCENT OF THE 
MAXIMUM ALLOWABLE FOR UNSCHEDULED PERMANENT PARTIAL DISABILITY 
BY A DETERM I NAT ION ORDER DATED MAY 30, 1973.

Claimant requested a hearing contending she was permanently

TOTALLY DISABLED. THE REFEREE FOUND SHE WAS AND THE EMPLOYER 
HAS APPEALED THAT ORDER CLAIMING HER PERMANENT DISABILITY IS 
ONLY PARTIAL.

Claimant's motivation is not the highest but in light of her

SEVERE SPINE IMPAIRMENT, HER AGE, EXPERIENCE, MEAGER EDUCATION, 
INTELLECT AND APTITUDES, IT IS APPARENT THAT MOTIVATION OR THE 
LACK OF IT IS NOT THE KEY TO THE OUTCOME OF THIS CASE. WE BELIEVE 
THAT, ON THE BASIS OF HER PHYSICAL RESIDUALS, HER AGE, HER EDUCATION 
AND WORK EXPERIENCE, THAT CLAIMANT IS IN THE ' 'ODD-LOT1 ' CATEGORY 
AT BEST.

This case presents a problem concerning the role of the

UNION IN REEMPLOYMENT AFTER INDUSTRIAL INJURIES. RETURNING INJURED 
WORKMEN TO A STATUS OF SELF SUPPORT AND MAINTENANCE AS AN ABLE- 
BODIED PERSON HAS ALWAYS BEEN A FUNDAMENTAL OBJECTIVE OF THE 
WORKMEN1 S COMPENSATION LAW AND OF THIS AGENCY. IN THE PAST, THE 
SYSTEM HAS DIRECTED MOST OF ITS ATTENTION TO THE PHYSICAL ASPECTS 
OF INDUSTRIAL INJURIES, WITH THE ADVENT OF THE TECHNOLOGICAL SOCIETY 
AND ITS DEMAND FOR EFFICIENT AND SKILLED WORKERS, PROVIDING RELIEF 
FROM THE ADVERSE VOCATIONAL CONSEQUENCES OF INDUSTRIAL INJURIES HAS 
BECOME, IN MANY CASES, MOST DIFFICULT.
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The workmen's compensation board has recently embarked on

A PROGRAM DESIGNED TO ASSIST THE WORKER IN RETURNING TO WORK AS 
WELL AS HIS RESTORATION TO HEALTH,

For the vocational rehabilitation efforts of our disability

PREVENTION DIVISION TO SUCCEED, UNIONS ARE GOING TO HAVE TO COOPERATE, 
THE BOARD WOULD SUGGEST THAT SENIORITY OR OTHER RULES WHICH 
INTERFERE WITH THE VOCATIONAL REHABILITATION OF INJURED UNION MEMBERS 
BE AMENDED SO THAT THE INJURED WORKER CAN REMAIN A CONTRIBUTING 
MEMBER OF SOCIETY,

Based on the evidence presented, the probabilities of claimant

SUCCEEDING IN ANY KIND OF EMPLOYMENT ARE SO MARGINAL, THAT WE 
CONCLUDE CLAIMANT IS PERMANENTLY TOTALLY DISABLED.

ORDER
The order of the referee dated October 29, 1973 is affirmed. 

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 73-560 MARCH 22, 1974

RICHARD PITTS, CLAIMANT
FRED ALLEN, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The state accident insurance fund requests board review of
A HEARING OFFICER'S ORDER ALLOWING CLAIMANT'S CLAIM FOR AGGRAVATION

CONTENDING THAT CLAIMANT' S PRESENT DISABILITIES STEM FROM A NEW 
INJURY ON NOVEMBER 2 0 , 1 9 7 2 .

Having reviewed the record de novo, the board concurs with
THE FINDINGS, OPINION AND ORDER ENTERED BY THE HEARING OFFICER.

HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer date d September 11, i 973 is

AFF IRM ED.

Claimant’s counsel is awarded a reasonable attorney's fee
IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.
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WCB CASE NO. 73-2630 MARCH 22, 1974

EUGENE POIRIER, CLAIMANT
LAC H M AN AND HENN1NGER, CLAIMANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests review of a hearing officer’s order denying 
his claim for an alleged aggravation.

The state accident insurance fund contends claimant's present

COMPLAINTS STEM EITHER FROM AN INTERVENING TAVERN PARKING LOT 
BEATING OR FROM A NEW INJURY WHILE WORKING FOR A SUBSEQUENT 
EMPLOYER.

The HEARING OFFICER DENIED THE FUND'S MOTION TO DISMISS THE 
PROCEEDING FOR LACK OF JURISDICTION BUT RULED THAT THE CLAIMANT' S 
EVIDENCE FAILED TO ESTABLISH AN AGGRAVATION OF THE DISABILITY 
RESULTING FROM THE COMPENSABLE INJURY OF APRIL 7, 1 97 2 .

The board, after having reviewed the record de novo and
HAVING CONSIDERED THE BRIEFS SUBMITTED ON REVIEW, CONCURS IN THE 
FINDINGS AND OPINION OF THE HEARING OFFICER AND CONCLUDES HIS ORDER 
SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated October 10,

HEREBY AFFIRMED.
1973 IS
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WCB CASE NO. 73-1518 MARCH 22, 1974

MAE WILLIAMS, CLAIMANT
HOLMES, JAMES AND CLINKINBEARD,
CLAIMANT1 S ATTYS.

DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a hearing officer's order
INCREASING HER PERMANENT PARTIAL DISABILITY TO 60 PERCENT OF THE 
MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY (192 DEGREES). 
CLAIMANT CONTENDS SHE IS PERMANENTLY TOTALLY DISABLED.

The board, having reviewed the entire record de novo, concurs

WITH THE FINDINGS AND OPINION ENTERED BY THE HEARING OFFICER IN THIS 
CASE. HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the hearing officer dated September i 8 , 1973 is
AFF IRMED.

WCB CASE NO. 72-2714 MARCH 22, 1974

EUGENE W. TAYLOR, CLAIMANT
RICHARD H. RENN, CLAIMANT'S ATTY.

KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMP.

Reviewed by commissioners wilson and sloan.

The employer' has requested board review of a hearing 
officer's order allowing claimant compensation for permanent

PARTIAL DISABILITY EQUAL TO 20 PERCENT OF THE MAXIMUM FOR PARTIAL 
LOSS OF THE LEFT ARM (38.4 DEGREES) AND 1 0 PERCENT LOS S OF THE 
WORKMAN FOR UNSCHEDULED DISABILITY (32 DEGREES).

Although the propriety of the hearing officer's retention

OF JURISDICTION OF A PERMANENT DISABILITY ISSUE PENDING COMPLETION 
OF CURATIVE TREATMENT IS QUESTIONABLE, THE ADOPTION OF SUCH A 
PROCEDURE IS CERTAINLY NOT REVERSIBLE ERROR.

Having reviewed the record de novo, the board concurs with
THE HEARING OFFICER' S FINDINGS AND CONCLUSIONS AND WOULD ADOPT HIS 
ORDER AS ITS OWN.

ORDER

The order of the hearing officer dated august 9, 1973, as
CORRECTED BY HIS ORDER DATED SEPTEMBER 6 , 1973, IS AFFIRMED.

Counsel for claimant is to receive as a reasonable attorney's

FEE, THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 71-2548 MARCH 22, 1974

CATHY B. DELAMARE, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND NEALY, 
claimant's ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

This case began as a request for hearing on an aggravation

CLAIM. THE HEARING OFFICER ORIGINALLY RULED THE MEDICAL OPINION 
TO SUPPORT THE CLAIM WAS INADEQUATE TO SUPPORT JURISDICTION AND 
DISMISSED THE REQUEST FOR HEARING. ON REVIEW, THE BOARD AFFIRMED.

An ORDER OF THE JACKSON COUNTY CIRCUIT COURT ISSUED FINDING 
THE RECORD HAD NOT BEEN DEVELOPED COMPLETELY BEFORE THE HEARING 
OFFICER. THE ORDER REMANDED THE CASE ' ' TO THE WORKMEN'S COMPENSA

TION BOARD WITH DIRECTIONS THAT SAID BOARD INSTRUCT THE HEARING 
OFFICER TO CONDUCT FURTHER HEARINGS THEREON . . . '' THE HEARING

OFFICER DID SO AND THEREUPON ALLOWED THE CLAIM OF AGGRAVATION.

The matter has again been appealed to the board - this time

BY THE STATE ACCIDENT INSURANCE FUND. THE FUND SUGGESTS THAT BY 
VIRTUE OF THE RULING IN THE RECENT CASE OF BUSTER V. CHASE BAG CO. ,
9 7 OR ADV SH 119 0,----OR APP------ ( 1973) THE REFEREE ERRED IN ACCEPTING
THE REMAND FROM THE CIRCUIT COURT. WE DISAGREE. FOR THE REFEREE 
TO DISOBEY THE CIRCUIT COURT ORDER WOULD BE TANTAMOUNT AN INFERIOR 
TRIBUNAL REVERSING A SUPERIOR TRIBUNAL.

It SHOULD BE CAREFULLY NOTED THAT IN THE BUSTER CASE, SUPRA,
AND THE MORE RECENT CASE OF BRENNAN V. SAIF,----OR ADV SH------,---- OR
APP----(FEBRUARY 1 9 , 1 9 74 ) IT WAS THE COURT OF APPEALS, NOT THE
workmen's COMPENSATION board which reversed the circuit court.

IF NOTHING ELSE, A PROPER REGARD FOR PROCEDURAL PROPRIETY WOULD 
COMPEL OBEDIENCE TO THE REMAND ORDER.

We have reviewed the further evidence presented and concur
WITH THE HEARING OFFICER'S CONCLUSION THAT CLAIMANT HAS PROVED BY 
A PREPONDERANCE OF THE EVIDENCE THAT SHE HAS SUFFERED A COMPENSABLE 
AGGRAVATION. HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated September 20, 1973 is

AFFIRMED.

Claimant's counsel is to receive as a reasonable attorney's

FEE THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 72-933 MARCH 22, 1974
WCB CASE NO. 73-947 MARCH 22, 1974

SHERRYL TACKETT, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS.

MIZE, KRIES1EN, FEWLESS, CHENEY AND KELLEY,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a hearing officer’s order which
INCREASED HER AWARD OF PERMANENT PARTIAL DISABILITY IN EACH OF 
TWO SEPARATE INJURY CASES, CONTENDING HER DISABILITY FROM THE FIRST 
ACCIDENT (WCB CASE NO. 7 2 -9 3 3 ) EXCEEDS THAT AWARDED BY THE HEARING 
OFFICER.

The HEARING OFFICER'S REFERENCE TO THE SECOND INJURY DATE IN 
EACH UNSCHEDULED DISABILITY AWARD IS AN OBVIOUSLY INADVERTENT ERROR. 
THE FIRST PARAGRAPH OF THE ORDER PORTION OF HIS OPINION AND ORDER 
UNDOUBTEDLY REFERS TO CLAIMANT'S NOVEMBER 4 , 1 9 7 0 INJURY.

Claimant first injured her low back on november 4, i 970, the

INJURY NECESSITATED AN INTERVERTEBRAL FUSION AT L5-S1. FOLLOWING 
HER RETURN TO WORK AFTER THAT INJURY SHE SUFFERED ANOTHER LOW BACK 
INJURY FOR WHICH SHE IS PRESENTLY RECEIVING ADDITIONAL TREATMENT 
AND THAT CLAIM IS NOT IN ISSUE ON THIS REVIEW.

Claimant has received an unscheduled disability award equal

TO 2 0 PERCENT OF THE MAXIMUM ALLOWABLE TO COMPENSATE HER FOR HER 
LOSS OF EARNING CAPACITY ASSOCIATED WITH THE FIRST INJURY.

The HEARING OFFICER NOTED THAT CLAIMANT'S AGE, EXPERIENCE, 
TRAINING AND INTELLIGENCE HAVE LESSENED THE IMPACT OF HER PHYSICAL 
IMPAIRMENT ON HER EARNING CAPACITY. WE CONCUR IN THAT OPINION AND 
CONCLUDE THAT CLAIMANT' S UNSCHEDULED PERMANENT DISABILITY RESULTING 
FROM THE INJURY OF NOVEMBER 4 , 19 70 EQUALS 20 PERCENT OF THE MAXIMUM
ALLOWABLE OR 6 4 DEGREES.

His FINDINGS AND OPINION SHOULD THEREFORE BE AFFIRMED.

ORDER
The HEARING OFFICER' S AWARD OF PERMANENT PARTIAL DISABILITY 

EQUAL TO 20 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 
DISABILITY (64 DEGREES) FOR C LAI M ANT* S INJURY OF NOVEMBER 4 , 19 7 0
IS HEREBY AFFIRMED.

WCB CASE NO. 73-1838 MARCH 22, 1974

RICHARD ROY, CLAIMANT
CASH PERRINE, CLAIMANT'S ATTY.
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.
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Claimant requests board review of a referee's order denying
HIM THE RELIEF HE REQUESTED, CONTENDING —

(1) The EVIDENCE ESTABLISHES CLAIMANT’S DELAY IN REQUESTING 
A HEARING IS EXCUSABLE AND

(2) That the evidence establishes that he has suffered a
COMPENSABLE AGGRAVATION OF HIS CLAIM.

Upon review of the entire record, the board concurs with the
WELL WRITTEN OPINION OF THE REFEREE AND HEREBY ADOPTS IT AS ITS OWN.

ORDER

The order of the referee dated November i , 1973 is hereby
AFFORMED.

WCB CASE NO. 72-1324 MARCH 22, 1974

RAMON SALAZAR, CLAIMANT
CRAMER AND PINKERTON, CLAIMANT'S ATTYS.

PHILIP MONGRAIN, DEFENSE ATTY.

On FEBRUARY 2 1 , 1 9 7 4 THE WORKMEN’ S COMPENSATION BOARD ACTED
FAVORABLY ON CLAIMANT’ S APPEAL OF A HEARING OFFICER* S ORDER BY 
GRANTING CLAIMANT THE AWARD OF PERMANENT TOTAL DISABILITY WHICH 
HE SOUGHT. AS A PART OF THAT ORDER THE BOARD AUTHORIZED CLAIMANT'S 
ATTORNEY TO RECEOVER A MAXIMUM ATTORNEY'S FEE OF FIFTEEN HUNDRED 
DOLLARS FROM CLAIMANT'S COMPENSATION.

Based on the work and effort they exepnded, claimant's
ATTORNEYS HAVE MOVED FOR THE ALLOWANCE OF A LARGER FEE.

The board being now fully advised, finds the motion well

TAKEN AND,

It is therefore ordered that the board's order on review dated
FEBRUARY 2 1 , 1 974 BE, AND IS HEREBY, MODIFIED TO AUTHORIZE THE
RECOVERY BY CLAIMANT'S ATTORNEY OF A FEE NOT TO EXCEED SIXTEEN 
HUNDRED SEVENTY DOLLARS.

WCB CASE NO. 72-1684 MARCH 22, 1974

RONALD OLEMAN, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT1 S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The state accident insurance fund requests board review of 
a hearing officer's order granting claimant ADDITIONAL COMPENSATION
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FOR PERMANENT DISABILITY, CONTENDING CLAIMANT IS NOT LEGALLY 
ENTITLED TO AN UNSCHEDULED DISABILITY FOR HIS EYE INJURY AND THAT 
CLAIMANT1 S UNSCHEDULED LOW BACK DISABILITY HAS PRODUCED AT MOST,

ONLY A MINOR LOSS OF EARNING CAPACITY.

The BOARD HAS PREVIOUSLY RULED THAT INJURIES TO THE EYE WHICH 
DO NOT IMPAIR VISUAL ACUITY, THUS ENTITLING A WORKMAN TO SCHEDULED 
PERMANENT DISABILITY COMPENSATION, MAY NEVERTHELESS BE COMPENSATED 
UNDER THE STATUTE RELATING TO UNSCHEDULED DISABILITY IF THE INJURY 
HAS CAUSED A PERMANENT LOSS OF EARNING CAPACITY. RANDALL VANHECKE, 
WCB CASE NO. 72-1759 , ORDER ON REV IEW (APRIL 2, 1973).

THE FUND EARNESTLY ARGUES FOR REVERSAL OF THE HEARING OFFICER* S 
ORDER CITING AMONG OTHER THINGS, THE LONG HOURS CLAIMANT IS WORKING 
AND HIS INCREASED EARNINGS. WE RECOGNIZE THESE ASPECTS OF THE 
RECORD BUT WE ALSO RECOGNIZE THE REALITY OF HIS RESIDUAL PHYSICAL 
INJURIES WHICH HAVE IMPAIRED HIS ABILITY TO ENGAGE IN THE BROAD FIELD 
OF GENERAL INDUSTRIAL EMPLOYMENT PREVIOUSLY AVAILABLE TO HIM.

THE DISABILITY ATTRIBUTABLE TO THE EYE PROBLEM IS MINIMAL BUT 
THE AWARD GRANTED BY THE HEARING OFFICER IS ALSO MINIMAL. THE 
UNSCHEDULED DISABILITY AWARD FOR THE LOW BACK IS REALISTIC IN LIGHT 
OF THE EFFECT OF THE INJURY ON CLAIMANT1* S GENERAL EARNING CAPACITY 
AND WE THUS CONCLUDE THE ORDER OF THE HEARING OFFICER SHOULD BE 
AFFIRMED,

ORDER

The ORDER OF THE HEARING OFFICER DATED AUGUST 1 , 1 9 7 3 IS
AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney’s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 73—1 731 MARCH 22, 1974

ROBERT E. PROFFITT, CLAIMANT
FRANKLIN, BENNETT, OFELT, DESBRISAY AND 
JOLLES, CLAIMANT’S ATTYS.

FREDRICKSON, TASSOCK, WEISENSEE, BARTON 
AND COX, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer’s order 
which affirmed a determination that claimant had suffered no
PERMANENT PARTIAL DISABILITY AS A RESULT OF AN INDUSTRIAL INJURY 
TO HIS NOSE.

The board has reviewed the entire record de novo and has

CONSIDERED THE BRIEFS SUBMITTED ON REVIEW. HAVING DONE SO, WE 
CONCUR IN THE FINDINGS AND OPINION OF THE HEARING OFFICER AND 
CONCLUDE HIS ORDER SHOULD BE AFFIRMED.
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ORDER
The order of the hearing officer dated October 9 , 1973 is

AFFIRMED.

WCB CASE NO. 73-1000 MARCH 22, 1974

HELEN WORRALL, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The state accident insurance fund requests board review
OF A HEARING OFFICER* S ORDER FINDING HER CLAIM FOR PSYCHIATRIC 
ILLNESS COMPENSABLE AS AN OCCUPATIONAL DISEASE.

The board has reviewed the record de novo, including the
EXHIBITS WHICH WERE EXCLUDED BY THE HEARING OFFICER. WE BELIEVE 
ALL THE HOSPITAL RECORDS CONCERNING CLAIMANT' S CONDITION ARE 
GERMANE AND SO HAVE ADMITTED AND CONSIDERED ALL THE EXCLUDED 
EXHIBITS.

The state accident insurance fund contends that this case
CANNOT, AS a MATTER OF LAW, BE AN OCCUPATIONAL DISEASE BECAUSE 
THE CAUSATIVE FACTOR WAS ONE TO WHICH SHE WAS ORDINARILY EXPOSED 
OFF, AS WELL AS ON THE JOB.

Since enactment of chapter 351, Oregon laws 1959, Oregon
HAS NO LONGER REQUIRED THE CAUSATIVE FACTOR TO BE * * PECULIAR TO 
THE INDUSTRIAL PROCESS, TRADE, OR OCCUPATION'* OF THE WORKMAN.

In BEAUDRY V. WINCHESTER PLYWOOD, 2 5 5 OR 503 ( 1 9 7 0) THE

SUPREME COURT HELD THAT THERE WAS SUFFICIENT EVIDENCE TO FIND AN 
OCCUPATIONAL DISEASE WHERE, ALTHOUGH THE CAUSATIVE FACTOR EXISTED 
BOTH ON AND OFF THE JOB, THE ON—THE—JOB FACTOR WAS THE ' * MOST 
TRAUMATIZING - — - .* '' THE HARMFUL CAUSATIVE FACTOR IN THIS
CASE (EMOTIONAL STRESS) WAS A ''DISTINCTIVE EMPLOYMENT HAZARD** 
BECAUSE IT WAS PRESENT TO AN UNUSUAL DEGREE. AS A RESULT, DR. VOI SS 
EVENTUALLY CONCLUDED THAT CLAIMANT'S WORK SITUATION "WAS THE 
PRIMARY FACTOR IN THE PRECIPITATION OF HER PSYCHOLOGICAL DISABILITY.’* 
CLAIMANT* S EXHIBIT 5.

Having reviewed the record de novo, we fully concur with

THE FINDINGS AND OPINION OF THE HEARING OFFICER IN THIS CASE AND 
THEREFORE ADOPT HIS OPINION AND ORDER AS OUR OWN.

ORDER
The opinion and order of the hearing officer dated October 8,

1 97 3 IS AFFIRMED.

Claimant's counsel is to receive as a reasonable attorney's

FEE THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.
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WCB CASE NO. 73-1102 MARCH 26, 1974

ELMER ASHFORD, CLAIMANT
EMMONS, KYLE , KROPP AND KRYGER,
claimant’s attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of 
a referee’s order granting claimant an award of permanent total
DISABILITY, CONTENDING THAT THE REFEREE ERRED IN FINDING CLAIMANT 
A MEMBER OF THE ’ ’ ODD-LOT WORK FORCE' ’ , IN DISREGARDING MOTIVA
TIONAL FACTORS AND IN NOT APPLYING ORS 6 5 6 . 2 2 2 .

Our de novo review convinces us motivation is not the key to
THIS MAN’ S CONTINUING UNEMPLOYMENT. CLAIMANT'S LAST INJURY, WHEN 
INCLUDED WITH HIS PREEXISTING DISABILITY, HAS PERMANENTLY I NC PAC I TATE D 
HIM FROM REGULARLY PERFORMING ANY WORK AT A GAINFUL AND SUITABLE 
OCCUPATION. CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED. TO 
APPLY ORS 6 5 6 . 2 2 2 AS THE FUND SUGGESTS, WOULD UNDER THESE CIRCUM
STANCES, BE ERROR.

The board concurs with the findings and opinion of the referee

AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the referee dated November 14, 1973 is affirmed. 

Claimant’s counsel is awarded a reasonable attorney’s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REV IEW.

WCB CASE NO. 73-1055 MARCH 27, 1974

THE BENEFICIARIES OFGEORGE O. GRONQUIST, deceased
SCHOUBOE, CAVANAUGH AND DAWSON, 
claimant’s ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY BENEFICIARY

Reviewed by commissioners wilson and moore.

Decedent’s widow requests board review of a referee’s order

DISMISSING HER REQUEST FOR HEARING.

The board has reviewed the record and the excellent and
HELPFUL BRIEFS PRESENTED ON REVIEW. HAVING DONE SO, WE ARE PER
SUADED THAT THE REFEREE’S ORDER IS LEGALLY CORRECT AND CONCLUDE 
THAT IT SHOULD BE AFFIRMED.
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ORDER
The order of the referee dated November 6, 1973 is affirmed.

WCB CASE NO. 73-2596 MARCH 27, 1974

THE BENEFICIARY OF
MERLIN GARMAN, DECEASED

EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT1 S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY BENEFICIARY

Reviewed by commissioners wilson and moore.

Decedent’s widow seeks board review of a referee's order 
dismissing her request for hearing contending her claim for 
widow’s benefits was timely filed, she argues the law establishing
THE FILING PERIOD IS PROCEDURAL AND THEREFORE THE LAW IN FORCE AT 
THE TIME OF DECEDENT'S DEATH, RATHER THAN AT THE TIME OF HIS 
INJURY, CONTROLS.

Upon review, we agree that this case is controlled by
ROSELL V. S1 AC, 164 OR 1 73 ( 1 9 40) AND HER CLAIM WAS THEREFORE
UNTIMELY FILED.

The referee's dismissal should be affirmed.

ORDER

The order of the referee dated December 20, 1973 is affirmed.

WCB CASE NO. 73-2690 MARCH 27, 1974

MARY SCHNEIDER, CLAIMANT
GALTON AND POPICK, CLAIMANT' S ATTYS.
MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.

Claimant's attorneys have appeared specially to move the
BOARD FOR AN ORDER DISMISSING THE EMPLOYER'S REQUEST FOR REVIEW 
ON THE GROUNDS THAT THE EMPLOYER FAILED TO SERVE A COPY OF ITS 
REQUEST FOR BOARD REVIEW UPON THE CLAIMANT AS ORS 6 5 6 . 2 9 5 ( 2 ) 
PROVIDES.

The BOARD HAS EXAMINED THE REQUEST FOR REVIEW, THE STATUTES 
AND AUTHORITIES CITED BY CLAIMANT AND, BEING NOW FULLY ADVISED, 
FINDS THE MOTION WELL TAKEN.

ORDER

It
REQUEST

IS THEREFORE ACCORDINGLY ORDERED THAT THE EMPLOYER'S 
FOR REVIEW BE, AND IT IS HEREBY, DISMISSED.
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WCB CASE NO. 73-2541 MARCH 27, 1974

NAOMI R. GOODE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant’s attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a referee's order which
AFFIRMED A DETERMINATION ORDER AWARD OF 20 PERCENT OF THE MAXIMUM 
ALLOWABLE FOR UNSCHEDULED LOW BACK DISABILITY (64 DEGREES) , CONTEND
ING SHE IS PERMANENTLY AND TOTALLY DISABLED.

After reviewing the record we are fully persuaded claimant
IS NOT PERMANENTLY TOTALLY DISABLED. WE AGREE WITH THE REFEREE1 S 
OPINION THAT CLAIMANT'S MOTIVATION IS NIL AND THAT SHE EXAGGERATES 
HER DISABILITY. IF SHE WAS PROPERLY MOTIVATED HOWEVER, SHE WOULD 
HAVE DIFFICULTY RETURNING TO GAINFUL AND SUITABLE WORK DUE TO THE 
REAL RESIDUALS THE INJURY HAS PRODUCED. THE REFEREE CONCLUDED 
THE DETERMINATION ORDER FAIRLY COMPENSATED CLAIMANT FOR HER 
PERMANENT PARTIAL DISABILITY. WE DISAGREE.

On our de novo review, we conclude claimant's permanent
DISABILITY EQUALS 30 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 
DISABILITY.

ORDER

The ORDER OF THE REFEREE IS HEREBY SET ASIDE AND CLAIMANT IS 
HEREBY GRANTED AN ADDITIONAL 32 DEGREES MAKING A TOTAL OF 96 DEGREES 
OF A MAXIMUM OF 3 2 0 DEGREES (30 PERCENT) FOR UNSCHEDULED DISABILITY.

Counsel for claimant is to receive as a fee, 25 percent of the
INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID AWARD 
TO A MAXIMUM OF FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 72-3116 MARCH 27, 1974

LOU B. JELKS, CLAIMANT
PAUL J. RASK, CLAIMANT'S ATTY.

MIZE, KRIESIEN, FEWLESS, CHENEY AND 
KELLEY, DEFENSE ATTYS.

On JANUARY 1 5 , 1 97 4 THE EMPLOYER REQUESTED REVIEW OF A
REFEREE' S FINDING THAT CLAIMANT' S CLAIM WAS PREMATURELY CLOSED 
AND OF HIS ORDER TO REOPEN THE CLAIM FOR FURTHER MEDICAL CARE,

The employer's attorney has offered for admission to the
RECORD ON REVIEW, A REPORT FROM DR. JOHN R A A F DATED FEBRUARY 2 1 ,
1 9 7 4 RELATING TO AN EXAM (NATION OF FEBRUARY 1 4 , 197 4 . CLAI MANT' S

ATTORNEY HAS NO OBJECTION TO ITS ADMISSION TO THE RECORD.

The BOARD CONCLUDES THIS MATTER SHOULD BE REMANDED TO THE 
HEARING OFFICER FOR ADMISSION OF THE DOCUMENT, CROSS-EXAMINATION
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OF ITS AUTHOR IF SO DESIRED, BY CLAIMANT1 S ATTORNEYS, AND FOR SUCH 
FURTHER PROCEEDINGS THAT THE REFEREE MAY ORDER, THE REFEREE SHOULD 
THEN RECONSIDER THE MATTER AND DECIDE THE MATTER ANEW.

ORDER

The above entitled matter is remanded to the referee for

ADMISSION OF DR, RAAF'S REPORT OF FEBRUARY 2 1 , 1 974 AND FURTHER
ACTION CONSISTENT WITH THIS ORDER OF REMAND,

The order of the referee dated December 21 , 1973 shall remain
IN EFFECT until further order of the referee.

The employer's request for review dated January is, 1974 is
HEREBY DISMISSED.

WCB CASE NO. 73-1965 MARCH 28, 1974

PERCY LANGDON, CLAIMANT
coons, malagon and close, claimant's attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The state accident insurance fund requests board review of 
a referee's order awarding claimant compensation for permanent
TOTAL DISABILITY.

The state accident insurance fund contends the claimant 
IS NOT IN the odd-lot category and cites claimant* s admission that 
he might be a fire watchman in support thereof, from the context

OF THE TESTIMONY IT IS CLEAR CLAIMANT WAS REFERRING TO A FIRE WATCH 
JOB ASSOCIATED WITH LOGGING OPERATIONS, WHICH JOB IS NORMALLY NEITHER 
FULL TIME NOR YEAR ROUND. OUR REVIEW OF THE RECORD PERSUADES US 
CLAIMANT IS DEFINITELY IN THE ODD—LOT CATEGORY.

The fund further suggests that claimant is not entitled to

A PERMANENT TOTAL DISABILITY AWARD BECAUSE HE OWNS TIMBER FROM 
WHICH HE CAN EVENTUALLY RECEIVE AN INCOME. INCOME REALIZED FROM 
THE TIMBER WOULD UNDOUBTEDLY BE DUE TO THE APPRECIATION OF THE 
ASSETS VALUE BY GROWTH AND HIS LABOR WOULD LIKELY ADD LITTLE TO THE 
INCREASE.

Claimant's attitude concerning return to work is realistic

WHEN CONSIDERED IN THE CONTEXT OF HIS PHYSICAL DISABILITIES, HIS
AGE, HIS OWNERSHIP OF PROPERTY AND HIS PLANS TO USE IT ADVANTAGEOUSLY.

We disagree with the fund's contention regardi ng the

APPLICATION OF ORS 6 5 6 . 2 2 2 . WHEN DEALING WITH THE ISSUE OF 
PERMANENT TOTAL DISABILITY, ORS 6 5 6.2 06 ( 1 ) (A) CONTROLS. IT
PROVIDES -

' ' * Permanent total disability' means the loss, including
PREEXISTING DISABILITY Of - - - OR OTHER CONDITION PERMANENTLY 
INCAPACITATING THE WORKMAN FROM REGULARLY PERFORMING ANY 
WORK AT A GAINFUL AND SUITABLE OCCUPATION. ' '
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Thus preexisting disability must be included rather than excluded

FROM CONSIDERATION OF WHETHER A WORKMAN IS PERMANENTLY AND 
TOTALLY DISABLED.

The referee has carefully considered all the defenses raised 
by the fund and we concur fully in his opinion and order, we
CONCLUDE HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the referee dated November 7, 1973 is affirmed. 

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE ACCIDENT 
INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 73-940 MARCH 28, 1974

PATRICK J. MITTS, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON 
AND SCHWABE, CLAIMANT'S ATTYS.

REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The employer requests board review of a referee's order

AWARDING CLAIMANT ADDITIONAL UNSCHEDULED DISABILITY, CONTENDING 
THE EVIDENCE DOES NOT JUSTIFY ANY INCREASE.

Claimant is a now 29 year old delivery truck driver who

SUFFERED AN ACUTE LUMBAR STRAIN ON AUGUST 19, 1971, WHILE WORKING
FOR CONSOLIDATED FREIGHTWAYS IN PORTLAND, OREGON. RADICULAR PAIN 
IN THE RIGHT LEG SUGGESTED DISC HERNIATION BUT IT WAS RULED OUT BY 
MYELOGRAPHY.

He underwent a course of conservative treatment and eventually
RETURNED TO HIS REGULAR WORK ALTHOUGH HE DOES HAVE MILD RESIDUAL 
PHYSICAL IMPAIRMENT DUE TO LOSS OF MOTION AND RESIDUAL PAIN. DR.
POST, HIS TREATING PHYSICIAN, SUGGESTED, IN HIS CLOSING MEDICAL 
REPORT, AVOIDANCE OF HEAVY, REPETITIVE OR AWKWARD LIFTING.

A DETERMINATION ORDER DATED MARCH 2 2 , 1 9 7 2 AWARDED CLAIMANT

32 DEGREES FOR UN SC HE DU LE D D I SAB I LI TY ( 1 0 PERCENT OF THE MAX I MU M) .

The REFEREE GRANTED CLAIMANT an ADDITIONAL 48 DEGREES ON THE 
GROUNDS HE COULD NOT NOW WORK AS MANY HOURS WITHOUT HIS BACK 
TIRING ALTHOUGH HIS WORK WAS NOW LIGHTER AND BECAUSE THE INJURY 
WOULD MAKE HIM LESS COMPETITIVE IN THE GENERAL INDUSTRIAL JOB 
MARKET.

We AGREE WITH THE REFEREE'S FINDINGS IN THIS REGARD BUT 
DISAGREE THAT THEY JUSTIFY AN INCREASE IN THE PERMANENT DISABILITY 
AWARD.

The fact is claimant's pain is only minimally disabling. he

HAS RETURNED TO HIS REGULAR WORK AND IS ABLE TO WORK LONG HOURS 
EACH DAY. HIS INCOME REMAINS GOOD AS DO HIS PROSPECTS FOR THE 
FUTURE.
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We conclude that claimant1 s permanent disability was
ADEQUATELY COMPENSATED BY THE DETERMINATION ORDER AWARD OF 
32 DEGREES AND THE REFEREE’S ORDER SHOULD THEREFORE BE REVERSED.

ORDER
The or,per of the referee dated November 1 3 , 1973 is hereby

REVERSED AND''THE AWARD GRANTED BY THE DETERMINATION ORDER DATED 
MARCH 2 2 , 1 973 IS AFFIRMED.

WCB CASE NO. 73—3440—E MARCH 28, 1974

PHILIP J. PYPER, CLAIMANT
PAUL J. RASK, CLAIMANT1 S ATTY.
CHARLES PAULSON, DEFENSE ATTY.

On MARCH 7 , 1 97 4 CLAIMANT REQUESTED BOARD REVIEW OF A
referee’s order in the above—entitled matter.

Claimant, through his attorney, has now withdrawn his 
request for review.

ORDER

The request for review filed by the claimant is hereby
DISMISSED AND THE ORDER OF THE REFEREE DATED FEBRUARY 2 2 , 1 9 74
IS FINAL by operation of law.

WCB CASE NO. 73-2882 MARCH 28, 1974

LESTER ADAMS, CLAIMANT
GALBREATH AND POPE, CLAIMANT'S ATTYS.
KOTTKAMP AND O' ROURKE, DEFENSE ATTYS.

On FEBRUARY 8 , 1 9 74 CLAIMANT REQUESTED BOARD REVIEW OF A
REFEREE'S ORDER ENTERED IN THE ABOVE ENTITLED CASE, DISMISSING HIS 
REQUEST FOR HEARING. THEREAFTER CLAIMANT MOVED THE BOARD FOR AN 
ORDER REMANDING THE CASE TO THE REFEREE.

Claimant has now decided to withdraw the request for review
AND THE MOTION TO REMAND AND INSTEAD PETITION THE BOARD FOR RELIEF 
UNDER THE PROVISIONS OF ORS 6 5 6 . 2 78 .

The board being now fully advised.

Hereby orders that the claimant’s request for review dated
FEBRUARY 8 , 1 97 4 IS DISMISSED AND THE REFEREE1 S ORDER IS FINAL BY

OPERATION OF LAW.
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WCB CASE NO. 73-1084 MARCH 28, 1974

JOHN BROSSEAU, CLAIMANT
MARMADUKE, ASCHENBRENNER , MERTEN 
AND SALTVEIT, CLAIMANT1 S ATTYS.

GEARIN, LANDIS AND AEBI, DEFENSE ATTYS.

On JANUARY 1 0 , 19 7 4 , CLAIMANT REQUESTED BOARD REVIEW OF A

REFEREE’S ORDER AFFIRMING AN AWARD OF UNSCHEDULED PERMANENT 
DISABILITY WHICH IS NOW PENDING.

Since the hearing claimant has undergone psychiatric
COUNSELING WHICH HE CONTENDS IS NECESSITATED BY REASON OF HIS 
COMPENSABLE INJURY. THE EMPLOYER DISAGREES AND A DISPUTE HAS 
THEREFORE ARISEN OVER THIS ASPECT OF THE CLAIM.

Claimant and the employer have agreed to compromise and

SETTLE THEIR DISPUTE OVER THE COMPENSABILITY OF THE PSYCHATRIC 
CARE UNDER THE PROVISIONS OF ORS 6 5 6 . 2 8 9 ( 4 ) . AS A COLLATERAL
MATTER THEY HAVE ALSO AGREED TO DISPOSE OF THE PENDING REQUEST 
FOR REVIEW.

The joint petition for settlement is attached hereto as
EXHIBIT ’ ’ A* ’ .

It should be carefully noted that the employer does not 
dispute that claimant suffered a compensable accident on march
1 8 , 19 7 4 , WHICH PRODUCED PHYSICAL INJURIES — THE EMPLOYER DISPUTES
ONLY THAT CLAIMANT’S ACCIDENT PRODUCED EMOTIONAL INJURIES.

The board, having reviewed the stipulation and being now

FULLY ADVISED, FINDS THE DISPUTED CLAIM SETTLEMENT FAIR AND 
EQUITABLE TO BOTH PARTIES.

It IS THEREFORE ACCORDINGLY ORDERED -

(1) That the settlement agreement be executed according
TO ITS TERMS.

(2) That claimant’s REQUEST FOR REVIEW IN WCB CASE 73 ~1 084 
IS DISMISSED AN D TH E REFEREE’ S ORDER IS FINAL BY O PER AT ION OF LAW.

JOINT PETITION FOR SETTLEMENT

Claimant, ohn brosseau, was at all times material an

EMPLOYEE OF J. B. L. AND K. AND WAS INJURED IN THE COURSE AND SCOPE 
OF HIS EMPLOYMENT ON OR ABOUT MARCH 18, 1968. AS A RESULT OF
SAID ACCIDENT, CLAIMANT SUSTAINED INJURY TO HIS NECK AND LOW BACK.

On OR ABOUT JULY 12, 1968, CLAIMANT* S CLAIM WAS CLOSED WITH

NO AWARD OF TEMPORARY TOTAL DISABILITY OR PERMANENT PARTIAL DIS
ABILITY. THE PARTIES AGREE THAT THIS CLOSURE CONSTITUTED THE 
’’FIRST DETERMINATION MADE UNDER SECTION (3) OF ORS 656.268’ ’FOR 
PURPOSES OF DETERMINING CLAIMANT’S AGGRAVATION BENEFITS UNDER 
ORS 6 5 6 . 2 7 1 ( 2 ) .

Thereafter, claimant’s claim was voluntarily reopened by

A STIPULATED ORDER OF HEARING OFFICER H. L. PATEE, DATED JULY 28,
1 9 7 2 .
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Following surgery, the claim was again closed on April 4,
19 7 3 , WITH AN AWARD OF 64 DEGREES FOR UNSCHEDULED DISABILITY AND 
10 PERCENT LOSS OF USE OF RIGHT ARM FOR SCHEDULED DISABILITY, 
THEREAFTER, CLAIMANT REQUESTED A HEARING WHEREIN THE AWARD OF THE 
CLOSING EVALUATION DIVISION WAS SUSTAINED BY REFEREE FINK IN HIS 
OPINION AND ORDER, DATED DECEMBER 2 8 , 1 9 7 3 , SAID OPINION AND ORDER
IS PRESENTLY BEFORE THE WORKMEN'S COMPENSATION BOARD FOR REVIEW,

Claimant is presently undergoing psychiatric counselling which

CLAIMANT CONTENDS IS RELATED TO HIS INDUSTRIAL ACCIDENT OF MARCH 
1 8 , 19 6 8 , E M PLOYER-C ARR IER CONTEND TH AT CLAI M ANT ' S NEED FOR 
PSYCHIATRIC CARE IS RELATED TO FACTORS OTHER THAN THE INDUSTRIAL 
ACCIDENT OF MARCH 1 8 , 1 96 8 AND HAS, THEREFORE, DENIED RESPONSIBILITY
FOR THAT CARE AND TREATMENT,

The PARTIES JOINTLY PETITION THE HEARING OFFICER TO ENTER AN 
ORDER DISPOSING OF ALL ISSUES IN THIS CASE AND APPROVING A SETTLEMENT 
PURSUANT TO ORS 6 5 6 . 2 8 9 ( 4 ) AS FOLLOWS -

i . Employer-carrier will pay to claimant the sum of two
THOUSAND DOLLARS.

2, Claimant's attorney will receive out of the proceeds of
SAID SETTLEMENT THE SUM OF TWO HUNDRED DOLLARS AS HER REASONABLE 
ATTORNEY'S FEE,

3, Claimant will dismiss his request for review by the 
workmen's compensation board,

4, Claimant will waive his right to appeal the denial of

PSYCHIATRIC CARE AND BENEFITS AND ANY CLAIM FOR TEMPORARY TOTAL 
DISABILITY OR PERMANENT DISABILITY ARISING OUT OF ANY PSYCHIATRIC 
CONDITION,

Wherefore, the parties hereby stipulate to and join in this

PETITION TO THE BOARD TO APPROVE THE FOREGOING SETTLEMENT AND TO 
AUTHORIZE PAYMENT OF THE SUMS SET FORTH ABOVE PURSUANT TO ORS 
6 5 6 , 2 8 9 ( 4 ) IN FULL AND FINAL SETTLEMENT TO THE PARTIES AhD TO
ISSUE AN ORDER APPROVING THIS COMPROMISE,

WCB CASE NO. 72-2372 APRIL!, 1974

EARL SURBER, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT' S ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a referee'
ORDER AFFIRMING PERMANENT DISABILITY AWARDS TO THE 
TOTALLING 10 PERCENT OF THE MAXIMUM ALLOWABLE FOR 
DISABILITY DUE TO A OB RELATED NECK INJURY.

We HAVE REVIEWED THE RECORD DE NOVO AND HAVE CONSIDERED 
THE BRIEFS FILED ON REVIEW. HAVING DONE SO, WE CONCLUDE THE 
REFEREE'S FINDINGS AND CONCLUSIONS ARE CORRECT. THEY SHOULD BE 
AFFIRMED IN THEIR ENTIRETY.

S OPINION AND 
CLAIMANT 
UNSCHEDULED
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19 7 3

ORDER
The opinion and order of the referee dated November 7,

IS ADOPTED AND AFFIRMED.

WCB CASE NO. 72-2548 APRIL 2, 1974

EDGAR W. DAVIS, CLAIMANT
BRUCE WILLIAMS, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant appeals a hearing officer's order affirming a

DETERMINATION THAT CLAIMANT SUFFERED NO PERMANENT DISABILITY AS 
A RESULT OF INHALING CHLOR INE GAS ON JULY 6 , 19 7 2 .

Having reviewed the record de novo and having considered the
BRIEFS FILED ON REVIEW, WE CONCLUDE THE FINDINGS, OPINION AND ORDER 
OF THE HEARING OFFICER SHOULD BE AFFIRMED IN THEIR ENTIRETY.

ORDER
The order of the hearing officer dated October 4 , 1973 is

AFF IR MED.

WCB CASE NO. 73-242 APRIL 2, 1974

REINHOLD J. UNTERSEHER, CLAIMANT
JOE B. RICHARDS, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a hearing officer's order

AWARDING HIM PERMANENT DISABILITY EQUAL TO 35 PERCENT LOSS OF THE 
RIGHT LEG, CONTENDING HIS DISABILITY EXCEEDS THAT AWARDED.

Claimant is a 55 year old man who suffered a tear of the

RIGHT MEDIAL MENISCUS WHILE WORKING AS A MECHANIC ON MAY 13, 1971.
AFTER AN UNSUCCESSFUL COURSE OF CHIROPRACTIC TREATMENT, DR. DONALD 
B, SLOCUM PERFORMED A MEDIAL MENISCECTOMY ON APRIL 17 , 1 9 7 2 . BY
A DETERMINATION ORDER DATED JANUARY 3 , 1 973 , THE CLAIMANT WAS
EVALUATED TO HAVE SCHEDULED DISABILITY EQUAL TO 2 0 PERCENT LOSS OF 
THE RIGHT LEG (30 DEGREE). CLAIMANT THEREUPON REQUESTED A
HEARING.

In JULY, 1 9 7 3 , DR. SLOCUM REEXAMINED CLAIMANT' S RIGHT LEG. 
BASED ON THE CLAIMANT'S COMPLAINTS OF PAIN AND ON HIS FINDINGS ON 
EXAMINATION, DR. SLOCUM CONSIDERED CLAIMANT TO HAVE MODERATELY 
SEVERE PERMANENT DISABILITY IN THE RIGHT LEG.
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The hearing officer, finding the claimant * 1 essentially
CREDIBLE AS TO HIS RIGHT KNEE SYMPTOMS1' , AWARDED CLAIMANT AN 
ADDITIONAL 1 5 PERCENT TO THE AWARD ALLOWED BY THE DETERMINATION 
ORDER IN QUESTION.

'Credibility plays an important part in determining the degree

OF DISABILITY WHICH CLAIMANT ACTUALLY SUFFERS. ALTHOUGH THE 
RECORD SUGGESTS CLAIMANT IS NOT ENTITLED TO A FINDING OF ESSENTIAL 
CREDIBILITY, THE BOARD WILL ACCEPT THE HEARING OFFICER'S FINDING IN 
THAT REGARD SINCE HE HAD THE ADVANTAGE OF OBSERVING THE CLAIMANT 
AS A WITNESS. ON THAT BASIS THE HEARING OFFICER'S AWARD WILL BE 
AFFIRMED BUT IT CERTAINLY WILL NOT BE INCREASED.

ORDER

The ORDER OF THE HEAR ING OFFICER DATED SEPTEMBER 21 , 1973

IS AFFIRMED.

WCB CASE NO. 72-2773 APRIL 4, 1974

DESSIE BAILEY, CLAIMANT
MCMENAMIN, JONES, JOSEPH AND LANG,
CLAIMANT' S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The state accident insurance fund seeks board reversal of
A HEAR ING OFFICER' S ORDER DATED MAY 2 2 , 1 9 7 3 , GRANT ING C LA I M ANT
80 DEGREES OF COMPENSATION FOR UNSCHEDULED DISABILITY (25 PERCENT).

Claimant is a 58 year old woman who fell and injured her

RIGHT ARM AND SHOULDER ON JUNE 9, 197 1 WHILE WORKING AS A DISHWASHER
AT WADDLE* S RESTAURANT IN PORTLAND, OREGON. SHE WAS EVALUATED AS 
NOT HAVING SUFFERED ANY PERMANENT DISABILITY FROM THE INJURY AND 
A SECOND DETERMINATION ORDER, DATED OCTOBER 4 , 197 2 , GRANTED HER
ONLY CERTAIN TEMPORARY TOTAL DISABILITY PURSUANT TO AN EARLIER 
HEARING OFFICER'S ORDER CONCERNING THE CLAIM.

The claimant objected to the lack of a permanent disability

AWARD IN THE DETERMINATION ORDER AND REQUESTED A HEARING. THE 
HEARING OFFICER, AFTER CONSIDERING THE MEDICAL EVIDENCE, HER 
TESTIMONY OF PHYSICAL PROBLEMS WITH THE SHOULDER, HER AGE, EDUCA
TION, TRAINING AND WORK EXPERIENCE, CONCLUDED SHE HAS SUFFERED 
UNSCHEDULED PERMANENT PARTIAL DISABILITY EQUAL TO 25 PERCENT OF 
THE MAXIMUM (80 DEGREES).

The state accident insurance fund points out that claimant

HAS ALSO BEEN AWARDED 8 0 DEGREES FOR UNSCHEDULED DISABILITY 
CAUSED BY AN OCCUPATIONAL DISEASE THAT DEVELOPED IN 1 96 8 . THE 
STATE ACCIDENT INSURANCE FUND OBJECTS TO AN AWARD FOR THE SHOULDER 
POINTING OUT THAT CLAIMANT HAS NOW RECEIVED AWARDS TOTALLING 50 
PERCENT OF THE MAXIMUM. THIS ARGUMENT AMOUNTS TO A COLLATERAL 
ATTACK ON THE OCCUPATIONAL DISEASE CLAIM AWARD. THE BOARD MAY 
ONLY CONSIDER WHETHER THE AWARD ALLOWED BY THE HEARING OFFICER 
WAS JUSTIFIED BY THE FACTS.
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Having reviewed the evidence de novo, we concur in the
HEARING OFFICER'S EVALUATION OF PERMANENT DISABILITY AND CONCLUDE 
HIS ORDER SHOULD BE AFFIRMED,

ORDER

The order of the he ar ing officer date d may 22, 1973 is

AFF IR MED,

Counsel for claimant is to receive as a reasonable attorney's

FEE THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 72-3489 APRIL 4, 1974

ARLIE RAMBO, CLAIMANT
CHARLES CATER, CLAIMANT'S ATTY,

MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a referee's order denying
HIS CLAIM FOR BENEFITS ON ACCOUNT OF AGGRAVATION. THE REFEREE 
BASED HIS DENIAL ON A CONCLUSION THAT CLAIMANT'S PRESENT PROBLEMS 
WERE DUE TO AN INTERVENING ACCIDENT.

The most cogent reason for denying claimant's claim for
COMPENSATION ON ACCOUNT OF AGGRAVATION IS THAT HE FAILED TO 
SUPPORT HIS REQUEST FOR HEARING BY ''A WRITTEN OPINION OF A 
PHYSICIAN THAT THERE ARE REASONABLE GROUNDS FOR THE CLAIM1' AS 
REQUIRED BY ORS 6 5 6 . 2 7 1 . CLAIMANT HAS THUS FAILED TO ESTABLISH THE 
JURISDICTION NECESSARY TO SUPPORT AN ORDER OF RELIEF EVEN IF THE 
EVIDENCE LATER PRESENTED HAD JUSTIFIED SUCH RELIEF.

ORDER

The order of the referee dated November i 6 , 1973 is affirmed.

SAIF CLAIM NO. KA 864856 APRIL 4, 1974

GARY ELLIS, CLAIMANT
GALBREATH AND POPE, CLAIMANT'S ATTYS.

On NOVEMBER 27, 1973 CLAIMANT REQUESTED THE BOARD, PURSUANT

TO ORS 6 5 6.2 78 , TO ORDER THE STATE ACCIDENT INSURANCE FUND TO 
PROVIDE HIM ADDITIONAL MEDICAL CARE AND COMPENSATION FOR A KNEE 
INJURY SUFFERED ON MAY 3 1, 19 6 1.

Claimant has provided medical reports in support of his
REQUEST. THE STATE ACCIDENT INSURANCE FUND HAS PRESENTED EVIDENCE 
SUGGESTING THAT CLAIMANT1 S PRESENT PROBLEMS ARE THE RESULT OF AN 
INTERVENING ACCIDENT.
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The board concludes it needs a full presentation of the
FACTS RELATING TO THIS MATTER BEFORE RULING ON THE CLAIMANT'S 
REQUEST.

It is therefore accordingly ordered that this matter is
HEREBY REMANDED TO THE HEARINGS DIVISION OF THE WORKMEN'S 
COMPENSATION BOARD FOR RECEIPT OF EVIDENCE BEFORE A REFEREE ON THE 
ISSUE OF WHETHER OR NOT THE CLAIMANT'S RECENT KNEE PROBLEMS ARE 
RELATED TO HIS INDUSTRIAL INJURY. WHEN THE REFEREE HAS CONDUCTED 
THE HEARING HE SHALL CERTIFY THE RECORD MADE TO THE BOARD FOR ITS 
DECISION ALONG WITH A RECOMMENDED FINDING OF FACT AND OPINION,

WCB CASE NO. 73-2361 APRIL 9, 1974

NORMAN L. COBB, CLAIMANT
BROWN AND BURT, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.

On MARCH 29, 1 97 4 THE STATE ACCIDENT INSURANCE FUND MAILED
A REQUEST FOR BOARD REVIEW OF A REFEREE1 S OPINION AND ORDER ENTERED 
IN THE ABOVE ENTITLED CASE ON FEBRUARY 2 6 , 1 974 .

The request for review was made beyond the time limit
PROVIDED BY LAW AND THE BOARD IS THEREFORE WITHOUT JURISDICTION 
TO ENTERTAIN THE APPEAL.

ORDER

The request for review is herby dismissed.

WCB CASE NO. 72-3321 APRIL 9, 1974

GEORGIA GOLDS, CLAIMANT
VANDYKE, DUBAY, ROBERTSON AND PAULSON,
CLAIMANT' S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This claimant suffered a compensable accidental injury
FEBRUARY 3 , 19 7 1, WH EN SHE TWISTED HE R BACK WHILE EMPLOYED AT
THE MEDFORD HOTEL. A SECOND DETERMINATION ORDER GRANTED AN AWARD 
FOR PERMANENT PARTIAL DISABILITY OF 20 PERCENT OR 64 DEGREES, FOR 
UNSCHEDULED LOW BACK DISABILITY. THE HEARING OFFICER GRANTED AN 
ADDITIONAL 48 DEGREES, MAKING A TOTAL OF 1 1 2 DEGREES OR 35 PERCENT 
LOSS OF THE WORKMAN FOR UNSCHEDULED DISABILITY. THE CLAIMANT HAS 
REQUESTED'BOARD REVIEW OF THIS ORDER CONTENDING HER DISABILITY 
EXCEEDS THAT AWARD.

Claimant has been treated conservatively for a long period
OF TIME BY VARIOUS DOCTORS. MOST ARE AGREED THAT CLAIMANT HAS 
MILD PHYSICAL DISABILITY WITH MAJOR FUNCTIONAL OVERLAY, A SMALL 
DEGREE OF WHICH IS ATTRIBUTABLE TO THE INDUSTRIAL INJURY. CLAIMANT

■2 24 -



HAS NOT WORKED FOR APPROXIMATELY THREE YEARS AND HAS DEMONSTRATED 
NO MOTIVATION TO BE REEMPLOYED, EVEN THOUGH HER PAIN IS DESCRIBED 
AS 1 ' INTENSE* * , CLAIMANT IS APPREHENSIVE ABOUT AND HAS REFUSED 
SURGICAL PROCEDURES AND IS NOT COOPERATIVE WITH THOSE WHO MIGHT 
BE ABLE TO HELP IMPROVE HER SITUATION.

The hearing officer found that despite claimant's lack of

MOTIVATION, UNCOOPERATIVE ATTITUDE, AND CONSIDERING HER AGE, 
EXPERIENCE, MENTAL AND VOCATIONAL APTITUDE, THAT BASED ON LOSS 
OF EARNING CAPACITY, CLAIMANT WAS ENTITLED TO AN ADDITIONAL 
PERMANENT PARTIAL DISABILITY AWARD OF I 5 PERCENT (48 DEGREES) MAKING 
A TOTAL OF 3 5 PERCENT (112 DEGREES) LOSS OF THE WORKMAN FOR 
UNSCHEDULED LOW BACK DISABILITY.

The board, on review, concurs with the findings and conclusions

OF THE HEARING OFFICER AND AFFIRMS HIS ORDER.

ORDER
The ORDER OF THE HEARING OFFICER DATED AUGUST 1 7 , 1 9 7 3 IS

HEREBY AFFIRMED.

WCB CASE NO. 72-2429 APRIL 9, 1974

DELBERT LEWIS, CLAIMANT
ERNEST LUNDEEN, CLAIMANT'S ATTY.

KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a referee's order which

SUSTAINED THE PARTIAL DENIAL OF HIS CLAIM BY THE EMPLOYER.

Claimant was a 42 year old meat cutter and on January 8,
1 97 2 WAS STRUCK IN THE ABDOMEN BY THE HANDLE ON A DOOR OF A MEAT 
COOLER. NUMEROUS TESTS AND EXAMINATIONS WERE GIVEN CLAIMANT 
AND ULTIMATELY CHRONIC PANCREATITIS WAS DIAGNOSED. THE EMPLOYER 
AND ITS CARRIER DID ACCEPT THIS PORTION OF CLAIMANT'S CLAIM, BUT 
DENIED RESPONSIBILITY FOR HIS MANY OTHER COMPLAINTS.

The referee's detailed order explicitly and properly recites
THE MEDICAL SUBSTANTIATION FOR THE EMPLOYER'S DENIAL AND THE BOARD 
ON REVIEW, CONCURS WITH THE FINDINGS OF THE REFEREE.

ORDER
The order of the referee dated November 20, 1973 is hereby

AFFIRMED.
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WCB CASE NO. 73-2696 APRIL 9, 1974

THOMAS E. HOPSON, CLAIMANT
CHARLES PAULSON, CLAIMANT’S ATTY,
PHILIP A. MONGRAIN, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This matter involves the issue of whether a 45 year old
DRYWALL APPLICATOR SUSTAINED A COMPENSABLE BACK INJURY WHILE 
EMPLOYED IN THE CONSTRUCTION OF GRANT TOWERS IN PORTLAND. THE 
CLAIM WAS DENIED BY THE CARRIER AUGUST 2 1 , 1 97 3 , AND UPON HEARING,
THIS DENIAL WAS UPHELD BY THE REFEREE.

The board has reviewed the record de novo and considered 
claimant's brief which he personally submitted on review, in 
SPITE OF claimant's explanations we are persuaded that the record

LACKS THE CREDIBLE EVIDENCE NECESSARY TO SUPPORT A FINDING OF 
COMPENSABILITY.

The order of the referee is correct and should be affirmed.

ORDER
The order of the referee dated November 20, 1973 is hereby

AFFIRMED.

WCB CASE NO. 73-758 APRIL 9, 1974

WILLIAM WAYNE SNYDER, CLAIMANT
PETERSON AND PETERSON, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This is a denied heart case, the state accident insurance

FUND DENIED THE CLAIM BECAUSE IT DID NOT ARISE OUT OF AND IN THE 
SCOPE AND COURSE OF EMPLOYMENT. THE REFEREE AFFIRMED THE 
DENIAL.

Claimant, a 53 year old heavy equipment operator, has had
TWO HEART ATTACKS PRIOR TO THE ONE IN QUESTION. ONE ON APRIL 13,
1 9 6 8 AND ONE ON OCTOBER 2 6 , 1 9 7 2 .

Regarding the attack in question, the initial claim report
STATES — ''HAULING GRAVEL OVER ROUGH, CROOKED ROAD. HAD A FLAT 
BUT DIDN1 T FEEL WELL ENOUGH TO CHANGE IT, SO TRADED TRUCKS. ' '
THE REPORT OF THE INITIAL ATTENDING DOCTOR ALSO RELATES THIS 
HISTORY AS GIVEN BY THE CLAIMANT. THE HISTORIES REFLECTED IN 
SUBSEQUENT MEDICAL REPORTS, A SIGNED STATEMENT BY THE CLAIMANT 
TO A STATE ACCIDENT INSURANCE FUND INVESTIGATOR, AND THE TESTIMONY 
OF THE CLAIMANT AT THE HEARING, PRESENT SEVERAL DIFFERENT HISTORIES. 
ALL IN ALL, THE CLAIMANT'S STORIES ARE SO CONFLICTING AND CONFUSING 
THAT IT IS DIFFICULT TO ACCEPT ANY OF HIS TESTIMONY.
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On de novo review the board is not persuaded by the record
THAT CLAIMANT1 S MYOCARDIAL INFARCTION OF OCTOBER 26 , 1 9 7 2 AROSE

OUT OF AND IN THE COURSE OF HIS EMPLOYMENT. THE ORDER OF THE 
REFEREE SHOULD BE AFFIRMED.

ORDER
The

AFF IRMED.
ORDER OF THE REFEREE DATED NOVEMBER 1973 IS HEREBY

WCB CASE NO. 73-2029 APRIL 10, 1974
WCB CASE NO. 73-2030 APRIL 10, 1974
WCB CASE NO. 73-2031 APRIL 10, 1974

DARRELL G. VIRELL, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS. 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY SAIF 
CROSS—APPEAL BY EMPLOYER 
CROSS-APPEAL BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issues involved are whether claimant's multiple right

LEG INFECTIONS ARE NEW INJURIES OR AGGRAVATION OF AN ORIGINAL RIGHT 
LEG INJURY AND WHETHER THE ASSESSMENT OF PENALTIES AND CLAIMANT'S 
attorney's FEE ON BOTH THE STATE ACCIDENT INSURANCE FUND AND 
INSURANCE COMPANY OF NORTH AMERICA IS WARRANTED.

Claimant worked for the same employer since 1955. on

NOV EM BE R 2 1 , 1 9 6 9 CLAI M ANT CUT HIS R I GHT LEG OVER TH E SHIN AREA
AND A CELLULITIS AND INFECTION DEVELOPED WHICH FAILED TO HEAL 
NORMALLY. HOWEVER, AFTER SEVERAL MONTHS, THE CLAIM WAS CLOSED 
WITH NO PERMANENT PARTIAL DISABILITY. SINCE THEN, ANY SIGNIFICANT 
TRAUMA TO THIS AREA OF THE RIGHT LEG CAUSES REACTIVATION OF THE 
CELLULITIS.

After the i 969 injury the employer changed its workmen's

COMPENSATION COVERAGE FROM THE STATE ACCIDENT INSURANCE FUND 
( SAIF) TO THE INSURANCE COMPANY OF NORTH AMERICA ( INA) .

Claimant had another claim on the right leg October 27, 1972
WHICH WAS PAID (THIRTY SIX DOLLARS) AND CLOSED AS A ''MEDICAL 
ONLY' ' BY INA.

Claimant again bumped his shin February 16, 1973. claimant

CLAIMED THIS WAS AN AGGRAVATION OF THE 1 9 6 9 INJURY. THE FUND 
DENIED HIS CLAIM. CLAIMANT THEM FILED A CLAIM WITH INA WHICH DENIED 
HE HAD SUFFERED A NEW INJURY. EVENTUALLY INA PAID THE CLAIMANT'S 
MEDICAL BILLS SUBJECT TO REIMBURSEMENT BY THE FUND IF SAIF WERE 
FOUND TO BE THE RESPONSIBLE PARTY, BUT NO TEMPORARY TOTAL DIS
ABILITY PAYMENTS WERE EVER MADE TO CLAIMANT.

The employer, saif and ina agree that all three incidents
ARE COMPENSABLE YET THE INJURED WORKMAN'S BENEFITS WERE DELAYED 
MERELY BECAUSE THE EMPLOYER CHANGED COMPENSATION CARRIERS. BOTH
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THE FUND, ADVOCATING THE NEW INJURY THEORY, AND INA, ADVOCATING 
THE AGGRAVATION THEORY, RETIONALIZE AND JUSTIFY THEIR DENIAL IN A 
LOGICAL MANNER. EACH, HOWEVER, HAS IGNORED THE FACT THAT THIS IS 
AN OBVIOUSLY AND ADMITTEDLY COMPENSABLE INCIDENT AND THAT THE 
CLAIMANT'S RIGHTS ARE SUBSTANTIALLY AFFECTED BY THE UNCONSCIONABLE 
DELAY IN PROVIDING COMPENSATION TO THE CLAIMANT. NEITHER CARRIER 
SUBMITTED THE MATTER TO THE WORKMEN'S COMPENSATION BOARD , AS 
PROVIDED IN ORS 6 5 6 . 3 07 ( 1 ) WHICH PROVIDES -

''Where there is an issue regarding -

(a) Which of several subject employers is the true

EMPLOYER OF A CLAIMANT WORKMAN -
( b) Which of more than one insurer of a certain employer 
is responsible for payment of compensation to a workman —

(c) Responsibility between two or more employers or their 
insurers involving payment of compensation for two or more
ACCIDENTAL INJURIES - OR

( d) Joint employment by two or more employers,

THE BOARD SHALL, BY ORDER, DESIGNATE WHO SHALL PAY THE
claim, if the claim is otherwise compensable, payments
SHALL BEGIN IN ANY EVENT AS PROVIDED IN SUBSECTION (4) OF 
ORS 6 5 6 . 2 6 2 . WHEN A DETERMINATION OF THE RESPONSIBLE 
PAYING PARTY HAS BEEN MADE, THE BOARD SHALL DIRECT ANY 
NECESSARY MONETARY ADJUSTMENT BETWEEN THE PARTIES INVOLVED. 
ANY FAILURE TO OBTAIN REIMBURSEMENT FROM A DIRECT RESPONSI
BILITY EMPLOYER OR ITS INSURER SHALL BE RECOVERED FROM THE 
DIRECT RESPONSIBILITY EMPLOYERS ADJUSTMENT RESERVE.''

There is no valid reason why saif or ina could not have requested

BOARD INTERVENTION UNDER ORS 6 56.3 07 OR HAVE IMMEDIATELY AGREED 
BETWEEN THEMSELVES THAT ONE OR THE OTHER WOULD UNDERTAKE THE 
PAYMENT OF COMPENSATION IN FULL TO A CLAIMANT ON AN ADMITTEDLY 
COMPENSABLE CLAIM, WITH AN AGREEMENT OF REIMBURSEMENT FROM THE 
OTHER CARRIER ULTIMATELY FOUND LIABLE.

Carriers would be well advised, in order to avoid the
MAXIMUM PENALTY ON EACH CARRIER AND ATTORNEY1 S FEES TO BE PAID 
BY EACH CARRIER, TO FACE UP TO THEIR JOINT DUTY TO THE EMPLOYER 
AND THE INJURED WORKMAN BY INITIATING PROCEEDINGS TO RESOLVE THE 
CONFLICT IMMEDIATELY, RATHER THAN FOR EACH CARRIER TO DENY THE 
INJURED WORKMAN' S CLAIM - IN EFFECT ' 'WASHING THEIR HANDS' ' OF 
THE MATTER, AND IN THE PROCESS LEAVING THE CLAIMANT WITHOUT 
COMPENSATION AND DAMAGING THE EMPLOYER WHO PAID BOTH OF THEM A 
PREMIUM FOR THEIR SERVICES, THE PRACTICE OF EACH CARRIER DENYING 
THE CLAIM IN THESE SITUATIONS INVITES THE MAXIMUM PENALTY ON 
BOTH OF THE CARRIERS AND CLAIMANT'S ATTORNEY'S FEES TO BE PAID BY 
BOTH CARRIERS.

On DE NOVO REVIEW THE BOARD CONCURS WITH THE FINDINGS OF THE 
REFEREE THAT ALL OF THE INCIDENTS INVOLVING CLAIMANT'S LEG 
CONDITION ARE AGGRAVATIONS OF THE 1 9 69 LEG INJURY.

The BOARD FURTHER CONCURS THAT THE FUND SHOULD PAY A 25 
PERCENT PENALTY FOR UNREASONABLE DELAY IN PAYMENT OF COMPENSATION 
TO THE CLAIMANT AND INA SHOULD PAY A 25 PERCENT PENALTY FOR 
UNREASONABLE DELAY IN PAYMENT OF COMPENSATION AND THAT EACH 
SHOULD PAY CLAIMANT* S REASONABLE ATTORNEY1 S FEES IN THE AMOUNT OF 
THREE HUNDRED DOLLARS EACH, FOR HIS SERVICES AT THE HEARING.
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ORDER
The order of the referee dated November 2 1 , 1 973 is hereby

AFF IRM ED.

Claimant1s counsel is awarded a reasonable attorney1s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND AND, A REASONABLE ATTORNEY'S FEE IN THE 
SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY INSURANCE COMPANY 
OF NORTH AMERICA FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW.

The STATE ACCIDENT INSURANCE FUND SHALL REIMBURSE INSURANCE 
COMPANY OF NORTH AMERICA ONLY FOR THE AMOUNT PAID BY INSURANCE 
COMPANY OF NORTH AMERICA FOR ONLY THE MEDICAL AND COMPENSATION 
OF CLAIMANT ARISING OUT OF THE OCTOBER 1 6 , 1 972 AND FEBRUARY 1 6 ,
1 97 3 AGGRAVATIONS. THE STATE ACCIDENT INSURANCE FUND SHALL NOT 
REIMBURSE INSURANCE COMPANY OF NORTH AMERICA FOR ANY PENALTIES 
OR ATTORNEY'S FEES ASSESSED AGAINST INSURANCE COMPANY OF NORTH 
AMERICA.

WCB CASE NO. 72-2624 APRIL 10, 1974
WCB CASE NO, 72-2980 APRIL 10, 1974

LORETA M. SMITH, CLAIMANT
W. BRAD COLEMAN, CLAIMANT' S ATTY.

MARMADUKE, ASCHENBRENNER , MERTEN AND 
SALTVE IT, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

This matter involves the issue of whether the incident in

QUESTION IS AN AGGRAVATION OF AN OLD INJURY OR A NEW COMPENSABLE 
1 NJURY.

On MAY 1 1 , 19 6 9 CLAIMANT SUFFERED A COMPENSABLE LOW BACK
INJURY WHILE WORKING AS A NURSE' S AIDE AT SALEM GENERAL HOSPITAL.

THE CLAIM WAS CLOSED WITH NO PERMANENT PARTIAL DISABILITY.

Claimant thereafter changed her job and worked as a cannery

WORKER AT GENERAL FOODS CORPORATION ON A SEASONAL BASIS, COMMENCING 
IN 19 7 0 .

On JULY 2 5 , 197 2 CLAI M ANT WENT TO THE EMERGENCY ROOM AT
THE HOSPITAL FOR TREATMENT OF PAIN WHICH SHE RELATED TO THE BACK 
INJURY OF MAY, 19 6 9 . LATER THE CLAIMANT REPORTED THAT SHE HAD 
INJURED HER BACK WHILE LIFTING TRAYS OF BEANS AT GENERAL FOODS,
ON JULY 2 5 TH OR 26TH.

General foods denied the claim on the basis that it was an

AGGRAVATION OF THE 1 9 6 9 INJURY AND SALEM GENERAL HOSPITAL DENIED 
THE CLAIM ON THE BASIS THAT IT WAS A NEW INJURY WHILE SHE WAS 
WORKING AT GENERAL FOODS.

In HIS ORDER THE HEARING OFFICER SEEMS TO QUESTION CLAIMANT1 S 
CREDIBILITY IN CONCLUDING THAT CLAIMANT1 S PRESENT CONDITION WAS AN 
AGGRAVATION OF THE SALEM GENERAL HOSPITAL INJURY AND NOT A NEW 
INCIDENT WHILE EMPLOYED AT GENERAL FOODS CORPORATION.
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From our review we are persuaded claimant is a basically

HONEST PERSON WHO LACKS THE ABILITY TO RECALL AND REPORT PRIOR 
EVENTS WITH COMPLETE PRECISION. WE DO, HOWEVER, AGREE WITH THE 
BASIC FINDINGS AND OPINION OF TH^ HEARING OFFICER AND CONCLUDE 
HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the hearing officer dated may 25, 1973 is

AFFIRMED.

Claimant’s counsel is awarded a reasonable attorney’s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
SALEM GENERAL HOSPITAL, FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 73-2690 APRIL 11, 1974

MARY SCHNEIDER, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
GEARIN, CHENEY, LANDIS, AE B I AND KELLEY,
DEFENSE ATTYS.

On MARCH 2 9 , 1 974 THE EMPLOYER, THROUGH HIS ATTORNEY, MOVED

THE BOARD FOR RECONSIDERATION OF ITS ORDER OF DISMISSAL DATED 
MARCH 27, 1974. THE EM PLOYE R DID NOT RESPOND TO THE CLAIMANT1 S

MOTION FOR THE ORDER OF DISMISSAL PRIOR TO ITS ISSUANCE BECAUSE IT 
WAS AWAITING A SPECIFIC INVITATION TO RESPOND.

Because the board issued its order without a response it

HAS RECONSIDERED THE MATTER.

The employer contends its compliance with ors 1 6.770 is
SUFFICIENT TO VEST THE BOARD WITH JURISDICTION TO REVIEW AND CITES 
A MARION COUNTY CIRCUIT COURT RULING SUPPORTING HIS CONTENTION.

That section permits service of notices on the attorney in
THE MANNER SPECIFIED BY ORS 1 6 . 7 80 TO 1 6.80 0 , ’’WHERE NOT OTHERWISE 
PROVIDED BY LAW1 ' . ORS 6 5 6 . 2 9 5 ( 2 ) DOES PROVIDE OTHERWISE. IT
PROVIDES SPECIFICALLY THAT A COPY OF THE REQUEST FOR REVIEW MUST BE 
MAILED TO ALL OTHER PARTIES. PARTIES ARE SPECIFICALLY DEFINED BY 
ORS 6 5 6 . 0 02 . A PARTY’S ATTORNEY IS NOT IN THE DEFINED CLASS.

It is axiomatic that where two statutes speak regarding a

SUBJECT, ONE IN GENERAL TERMS AND THE OTHER SPECIFICALLY, THE 
SPECIAL PROVISION MUST PREVAIL OVER THE GENERAL.

We ARE CONSTRAINED TO CONCLUDE, UPON RECONSIDERATION, THAT 
THE BOARD IS WITHOUT JURISDICTION AND WE MUST RATIFY OUR FORMER 
ORDER OF DISMISSAL.

ORDER
The ORDER OF DISMISSAL DATED MARCH 2 7 , 1 974 IS RATI FI ED AN D

AFFIRMED.
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WCB CASE NO. 73-93 APRIL II, 1974
%;

VICTOR LUEDTKE, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS.

COSGRAVE AND KESTER, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

The employer requests reversal of the referee's award of

PERMANENT TOTAL DISABILITY TO CLAIMANT ON ACCOUNT OF AN AGGRAVATION 
OF HIS CONDITION.

Claimant, a now 57 year old man, had previously received
AN AWARD OF 24 0 DEGREES (75 PERCENT) FOR UNSCHEDULED DISABILITY 
RESULT ING FROM A BAC K INJURY OF APRIL 11, 1968.

On DE NOVO REVIEW, THE BOARD CONCURS WITH THE FINDINGS AND 
THE OPINION OF THE REFEREE THAT CLAIMANT IS PERMANENTLY TOTALLY 
DISABLED AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the referee dated November 2, 1973 is affirmed.

Claimant's counsel is awarded a reasonable attorney's fee 
in the sum of two hundred fifty dollars, payable by the employer,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 73-1253 APRIL 12, 1974

RONALD LARSON, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.

On APRIL 5 , 19 7 4 , THE STATE ACCIDENT INSURANCE FUND MOVED

THE BOARD TO RECONSIDER ITS ORDER ON REVIEW IN THE ABOVE-ENTITLED 
CASE, DATED MARCH 1 4 , 1 97 4 .

In SUPPORT OF THE MOTION TO RECONSIDER, THE FUND ALLEGES 
FACTS WHICH TEND TO INDICATE THAT RECONSIDERATION IS IN ORDER.

The board's legal counsel was verbally advised by claimant's
ATTORNEY THAT A RESPONSE HAD BEEN MAILED ON OR ABOUT APRIL 9 , 1 974 .
TO DATE THAT RESPONSE HAS NOT BEEN RECEIVED.

Because the appeal period on the board's order on review is

ALMOST TO EXPIRE THE MOTION TO RECONSIDER SHOULD BE GRANTED IN 
ORDER TO AVOID THE NECESSITY OF THE STATE ACCIDENT INSURANCE FUND 
FILING AN APPEAL WITH THE CIRCUIT COURT, WHEN THE BOARD HAS 
RECEIVED THE CLAIMANT'S RESPONSE, IT WILL GIVE FURTHER CONSIDERATION 
TO THE MATTER AND ENTER AN APPROPRIATE APPEALABLE ORDER.
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ORDER
It is therefore accordingly ORDERED THAT THE: MOTION TO 

RECONSIDER, SHOULD BE AND IT IS HEREBY, GRANTED,

The claimant is hereby ordered to furnish its response to
THE workmen’s COMPENSATION BOARD WITHIN 10 DAYS OF THE DATE OF 
TH I S ORDER,

WCB CASE NO. 73-3364 APRIL 16, 1974

DENNIS MARVIN, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND NEALY, 
claimant’s ATTYS.

JAQUA AND WHEATLEY, DEFENSE ATTYS.

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE 
WORKMEN’S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY 
THE EMPLOYER, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN 
BY THE EMPLOYER’S COUNSEL,

It is therefore ordered that the review now pending before
THE BOARD IS HEREBY DISMISSED,

WCB CASE NO. 73-2422 APRIL 16, 1974

ALVY SERRY, CLAIMANT
HOLMES, JAMES AND C L I N K I N B E AR D ,
CLAIMANT’S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan,

This is an aggravation claim, the issue is whether the
MEDICAL REPORTS SUBMITTED ARE SUFFICIENT TO GIVE THE REFEREE 
JUR I SD ICT ION AS PROVIDED BY OR S 656.271 (1).

Claimant received a low back sprain . uly 23,1971 which

WAS CLOSED BY DETERMINATION ORDER DATED DECEMBER 9, 1971 WITH
NO PERMANENT PARTIAL DISABILITY. THIS DETERMINATION ORDER WAS 
NOT APPEALED. THE STATE ACCIDENT INSURANCE FUND DENIED CLAIMANT'S 
AGGRAVATION CLAIM ON JULY 2 4 , 19 7 3 AND CLAIMANT REQUESTED A
HEARING. THE REFEREE DISMISSED ON THE GROUND THAT THE REQUEST WAS 
NOT SUPPORTED BY PROPER MEDICAL REPORTS TO GIVE JURISDICTION FOR THE 
HEARING AS PROVIDED BY ORS 656.271 ( 1).

The medical reports submitted contained only the doctor's
OPINION THAT THE INJURY OF JULY 2 3 , 1 9 7 1 , AGGRAVATED A PRE-EXISTING
DEGENERATIVE DISC DISEASE. THE MEDICAL REPORTS DID NOT INDICATE A 
WORSENING SINCE THE DETERMINATION ORDER. THUS, THE MEDICAL 
REPORTS SIMPLY DO NOT GIVE THE REFEREE JURISDICTION TO HEAR THE 
AGGRAVATION CLAIM AND HIS ORDER MUST BE AFFIRMED.
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ORDER
The order of the referee dated November s, i 973 is affirmed.

WCB CASE NO. 72-1521 APRIL 16, 1974

JAMES PIETILA, CLAIMANT
ANDERSON, FULTON, LAVIS AND 
VAN THIEL, CLAIMANT'S ATTYS.
DEZENDORF, SPEARS, LUBERSKY AND 
CAMPBELL, DEFENSE ATTYS.

Reviewed by commissioners moore and sloan.

The employer requests reversal of the award of permanent

TOTAL DISABILITY AND REQUESTS THAT THE SCHEDULED DISABILITY TO 
BOTH FEET BE REINSTATED.

Claimant, a 52 year old truck driver, fractured both heels

WHEN HE FELL FROM A LUMBER TRUCK APPROXIMATELY 12 FEET TO THE 
GROUND. SHORTLY AFTER THE CLAIMANT WAS HOSPITALIZED HE SUFFERED 
A SEVERE EPISODE OF RESPIRATORY DEPRESSION AND CONSEQUENT ANOXIA. 
INTENSIVE CARE STABL1LIZED HIS BREATHING BUT NOT BEFORE SOME 
IMPAIRMENT OF THE CEREBRAL FUNCTION OCCURRED BECAUSE THE BRAIN WAS 
DEPRIVED OF OXYGEN DURING THIS RESPIRATORY DEPRESSION.

The determination order awarded claimant permanent partial

DISABILITY OF 4 0 PERCENT LOSS OF LEFT FOOT AND 4 5 PERCENT LOSS OF 
RIGHT FOOT.

The hearing officer awarded claimant permanent total dis
ability. permanent disability compensation for bilateral heel
FRACTURE NORMALLY WOULD BE LIMITED TO THE AWARD OF THE LOSS OF 
FUNCTION OF THE SCHEDULED MEMBER. IN THIS CASE HOWEVER, THE 
MEDICAL EVIDENCE FROM THE ATTENDING DOCTOR ALSO STATES — 11 HOWEVER 
MR. PIETILA1 S MAJOR PROBLEM, I FEEL MAY BE IN THE SPHERE OF HIS 
MENTATION.'' THE ATTENDING DOCTOR COULD NOT SPECIFICA.LY PROVE 
THIS NEUROLOGIC ALLY BUT FROM HIS OBSERVATIONS OF THE REACTIONS OF 
THE PATIENT HE DIAGNOSED SOME BRAIN DAMAGE. CLAIMANT IS NOW 
UNDER A COURT ORDERED GUARDIANSHIP.

This, in addition to our de novo review of the record presented 
ON appeal, leads the board to concur with the finding and order
OF THE HEARING OFFICER. WE CONCLUDE HIS ORDER SHOULD BE AFFIRMED.

ORDER

The ORDER OF THE HEAR ING OFFICER DATED APRIL 1 9 , 1973 IS

AFF IRMED.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 72-3155 APRIL 16, 1974

DAVID JONES, CLAIMANT
STERLING WILLIVER, CLAIMANT'S ATTY.
GRAY, FANCHER, HOLMES AND HURLEY,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

The issue is extent of permanent disability, the hearing

OFFICER AFFIRMED THE DETERMINATION ORDER WHICH AWARDED CLAIMANT 
5 PERCENT UNSCHEDULED LOW BACK DISABILITY,

Claimant, a 30 year old car salesman, received an acute
LUMBOSACRAL STRAIN JANUARY 12, 1971. THERE WERE MINIMAL OBJECTIVE
MEDICAL FINDINGS WHEN TREATED AND EXAMINED BY SEVERAL DOCTORS 
INCLUDING SPECIALISTS IN NEUROSURGERY AND ORTHOPEDICS. CLAIMANT 
WAS MAKING GRADUAL IMPROVEMENT UNTIL AN INCIDENT OF THROWING A 
STICK FOR HIS DOG TO RETRIEVE, CAUSING SEVERE ACUTE PAIN.

We DISAGREE WITH THE HEARING OFFICER'S INTERPRETATION OF 
THE STICK THROWING INCIDENT AS A SUBSEQUENT INTERVENING INCIDENT,
BUT WE DO NOT PERCEIVE IT AS HAVING PRODUCED SIGNIFICANT ADDITIONAL 
PERMANENT DISABILITY.

On DE NOVO REVIEW OF THE RECORD, THE BOARD FINDS THAT THE 
5 PERCENT UNSCHEDULED PERMANENT DISABILITY ADEQUATELY COMPENSATES 
THE CLAIMANT FOR THE PERMANENT DISABILITY WHICH HE SUFFERS.

ORDER
The order of the hearing Officer dated june 21, 1973 is

AFFIRMED,

WCB CASE NO. 72-207 APRIL 16, 1974

LESTER W. SHORTREED,CLAIMANT
GREEN, GRISWOLD AND PIPPIN, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a hearing officer's order
WHICH LIMITED HIS COMPENSATION TO VARIOUS AWARDS FOR SCHEDULED 
AND UNSCHEDULED PERMANENT DISABILITY, CONTENDING HE IS PERMANENTLY 
AND TOTALLY DISABLED.

Claimant is a now 59 year old man who suffered severe multiple

INJURIES ON SEPTEMBER 2 5 , 1 9 6 8 WHEN HE WAS CAUGHT IN A GRAIN AUGER
WHILE WORKING AT SCOTTY1 S FEED STORE IN REDMOND, OREGON.

The FINDINGS OF THE HEARING OFFICER FULLY AND ACCURATELY SET 
FORTH THE CLAIMANT'S PHYSICAL IMPAIRMENTS AND THEIR CONSEQUENCES 
ON HIS EMPLOYABILITY.
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The hearing officer concluded the case was factually
DISTINGUISHABLE FROM THE CASE OF MANSFIELD V. CAPLENER BROS, ,
10 OR APR 545 (1972). HE RELIED ON THE BOARD1 S RATIONALE IN

DICK C. HOWLAND, WCB CASE NOS. 7 0 -8 5 5 AND 7 0 -8 5 6 TO DECIDE THAT 
CLAIMANT WAS NOT LEGALLY ENTITLED TO AN AWARD OF PERMANENT TOTAL 
DISABILITY. THE RATIONALE EXPRESSED BY THE BOARD IN HOWLAND 
( DEC IDED BEFORE MANSFIELD) RESULTED FROM, AND IS LIMITED TO, A 
FACT SITUATION INVOLVING MINIMAL UNSCHEDULED DISABILITY. THE 
HEARING OFFICER CHARACTERIZED CLAIMANT'S DISABILITIES AS MORE THAN 
MINIMAL. WE AGREE WITH THAT CHARACTERIZATION AND THEREFORE 
CONCLUDE THE COURT'S LANGUAGE IN MANSFIELD SPEAKS DIRECTLY TO 
MR. SHORTREED'S SITUATION. CLAIMANT'S EFFORTS AT SELF EMPLOYMENT 
REVEAL STRONG MOTIVATION TO RETURN TO WORK. UNFORTUNATELY, 
CLAIMANT HAS NOT BEEN ABLE TO SUCCEED IN RETURNING TO REGULAR, 
GAINFUL EMPLOYMENT AND IS THEREFORE LEGALLY ENTITLED TO AN 
AWARD OF PERMANENT TOTAL DISABILITY.

ORDER
The ORDER OF THE HEARING OFFICER DATE DSF I MBER12, 1973 

IS REVERSED.

Claimant is hereby granted an award of permanent total
DISABILITY, PAYABLE FROM THE DATE OF THIS ORDER ONWARD.

Counsel for claimant is to receive as a fee, 25 percent of

THE INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID 
AWARD, WHICH WHEN COMBINED WITH FEES RECEIVED UNDER THE ORDER 
OF THE HEARING OFFICER, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.

WCB CASE NO. 73-746 APRIL 16, 1974

BERTMAN DELMER SEAL, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The issue is the compensability of the claimant's heart

ATTACK. CLAIMANT, NOW 61 YEARS OLD, WHILE WORKING AS A LONG
SHOREMAN, SUFFERED A MYOCARDIAL INFARCTION OCTOBER 1 6 , 197 2 .
CLAIMANT HAD BEEN WORKING MOVING LARGE PIPES. HE HAD WHAT HE 
THOUGHT WAS HEARTBURN AND TOOK SOME ANTACID WHICH PARTIALLY 
RELIEVED THE DISTRESS BUT LATER IN THE DAY HAD THE HEART ATTACK 
IN QUESTION AND WAS TAKEN TO THE HOSPITAL.

Claimant was working at pier 4 which is near a grain loading

AND FLOUR MILL WHICH EMITS LARGE QUANTITIES OF DUST. ON THE DAY 
OF THE HEART ATTACK THE DUST CONDITIONS WERE HEAVY. THE AIR 
POLLUTION INDEX IN DOWNTOWN PORTLAND WAS MODERATELY HIGH BUT 
THERE WAS NO SPECIFIC EVIDENCE AS TO AIR POLLUTION AT PIER 4. THE 
EXPERT OPINION AS TO AIR POLLUTION AND PARTICULATE MATTER WAS 
BASED ON ACTUAL READINGS IN DOWNTOWN PORTLAND BUT ONLY ESTIMATES 
OF WHAT IT PROBABLY WAS AT THE PLACE CLAIMANT WAS WORKING. LAY 
WITNESSES TESTIFIED THAT THE AIR AT PIER 4 WAS HEAVILY CONTAMINATED 
WITH DUST ON THE DAY OF THE HEART ATTACK. WE BELIEVE THE LAY 
WITNESS OBSERVATIONS PROVIDE THE MOST RELIABLE EVIDENCE OF THE 
DUST CONDITIONS INVOLVED.
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The attending doctor testified that the combination of air

POLLUTION, DUST CONDITIONS AND EXERTION OF THE CLAIMANT PROBABLY 
PRECIPITATED CLAIMANT'S HEART ATTACK.

On DE NOVO REVIEW THE BOARD FINDS CLAIMANT HAS PROVED BY 
PREPONDERANCE OF EVIDENCE, THAT CLAIMANT'S HEART ATTACK WAS 
PRECIPITATED BY THE CLAIMANT'S STRENUOUS WORK ACTIVITY IN THE 
HEAVILY CONTAMINATED AND DUSTY WORKING CONDITIONS. THE CLAIMANT' S 
HEART ATTACK IS CLEARLY COMPENSABLE.

ORDER
The order of the hearing officer dated September i 9 , 1973

I S AFF I R ME D.

Claimant's counsel is awarded a reasonable attorney's

FEE IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE 
STATE ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH 
BOARD REVIEW.

WCB CASE NO. 73-427 APRIL 16, 1974

VIOLET MCKINNON, CLAIMANT
TOOZE, KERR, PETERSON, MARSHALL AND 
SHENKER, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
CROSS-APPEAL BY SAIF

Reviewed by commissioners wilson and moore.

The issues submitted by claimant for board review are - 

t . Whether the claim was prematurely closed, 1. e. ,
WHETHER CLAIMANT WAS ENTITLED TO TEMPORARY DISABILITY EXTENDING 
BEYOND NOVE M BE R 22, 1972 AS ORDERED BY THE THIRD DETER M I NAT ION
ORDER OF JANUARY 1 2 , 1973 .

2 . The extent of disability, i. e. , whether 60 percent (8i
DEGREES) PERMANENT PARTIAL DISABILITY AWARD FOR LOSS OF THE LEFT 
FOOT IS SUFFICIENT. THE FUND, ON C RO S S-A P P E AL, CONTENDS THE 
REFEREE ERRED IN ATTRIBUTING PERMANENT DISABILITY TO THIS INJURY.

3. Whether claimant should be entitled to recover for

HER BACK DISABILITY AND TREATMENT.

As TO THE ISSUE OF THE ALLEGED PREMATURE CLOSING AS ORDERED 
BY THE DETERMINATION ORDER ALLOWING TEMPORARY TOTAL DISABILITY 
TO NOVEMBER 2 2 , 1 9 7 2 THIS ISSUE WAS NOT RAISED OR DISCUSSED AT THE
HEARING OFFICER LEVEL AND WILL NOT BE CONSIDERED ON BOARD REVIEW.

As TO THE CLAIMANT'S REQUEST FOR AN INCREASE IN PERMANENT 
PARTIAL DISABILITY AWARD FOR THE LOSS OF LEFT FOOT, THE BOARD 
REVERSES THE HEARING OFFICER AND REINSTATES THE DETERMINATION 
ORDER OF JANUARY 12, 1973 WITH AN AWARD OF NO PERMANENT PARTIAL
DISABILITY,
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As TO THE BACK DISABILITY AND TREATMENT, THE BOARD CONCURS 
WITH THE FINDING AND ORDER OF THE HEARING OFFICER THAT THE BACK 
CLAIM IS BOTH UNTIMELY FILED AND UNRELATED TO THE ORIGINAL ACCIDENT.

Claimant, now 5 4 years old, has a long history of severe

DIABETES MELLITUS, ON DECEMBER 3 1 , 1969 WHILE WORKING AT FRED
MEYER STORE IN PORTLAND, SHE HAD AN ALTERCATION WITH FIVE TEEN-AGE 
BOYS WHEN SHE ATTEMPTED TO CLOSE THE CABINET HOLDING PHONOGRAPH 
RECORDS, ONE OF THE BOYS ALLEGEDLY TRIPPED HER AND A KNIFE WAS 
PULLED ON HER BUT NOT USED. APPARENTLY THERE WAS SCUFFLING AND 
KICKING INVOLVED AND HER LEFT FOOT WAS BRUISED.

Claimant's left foot had had previous problems primarily

BECAUSE OF THE DIABETES AND THE INJURIES RECEIVED IN THIS INCIDENT 
AGGRAVATED A TENDENCY TO DEVELOPMENT OF RECURRENT NEUROPATHIC 
DIABETIC ULCER. AFTER AN UNCERTAIN AND EXTENDED CONVALESCENCE, 
WHICH FINALLY CULMINATED IN SURGERY, THE ULCER HEALED. THE 
ATTENDING DOCTOR STATES - ’ ’ HOWEVER, AS I UNDERSTAND IT FROM
THE PATIENT, HER CURRENT STATUS IS NOT GREATLY DIFFERENT FROM 
THAT EXISTING PRIOR TO HER INJURY. ’ 1 IT IS NOTED THAT THE ATTENDING 
DOCTOR MAKING THIS REPORT DID NOT SEE CLAIMANT UNTIL 13 TO 14 
MONTHS AFTER THE INJURY. SHE WAS TREATED BY VARIOUS OTHER DOCTORS 
IN THIS INTERVAL. THE ATTENDING DOCTOR WAS CONCERNED REGARDING 
THE POSSIBILITY OF FUTURE ULCERS UPON THIS FOOT BUT DID NOT AND 
COULD NOT SPECIFICALLY STATE THAT IF FUTURE FOOT ULCERS OCCURRED, 
WHETHER OR NOT IT WOULD BE CAUSE,D BY HER DIABETES OR IN ANY WAY 
CONNECTED WITH THE INDUSTRIAL ACCIDENT.

Inasmuch as the condition after the accident is not greatly
DIFFERENT FROM THAT EXISTING PRIOR TO THE ACCIDENT, THE BOARD 
FINDS THERE IS NO PERMANENT PARTIAL DISABILITY TO THE LEFT FOOT.

ORDER

The ORDER OF THE HEARING OFFICER DATED SEPTEMBER 12, 1973

IS AFFIRMED TO THE EXTENT THAT THE BACK CLAIM IS BOTH UNTIMELY 
FILED AND UNRELATED TO THE ORIGINAL ACCIDENT OF DECEMBER 3 0 , 1 96 9 .

The remainder of the order of the hearing officer is reversed

AND THE DETERMINATION ORDER DATED JANUARY 1 2 , 1 973 IS REINSTATED.

WCB CASE NO. 72-87 APRIL 16, 1974

ALVIN JACKSON, CLAIMANT
LARKIN, BRYANT AND EDMONDS, CLAIMANT* S ATTYS.
GRAY, FANCHER, HOLMES AND HURLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners; wilson and moore.

Claimant requests review of a hearing officer's order

AFFIRMING THE DETERM I NAT ION ORDER OF FEBRUARY 24, 1971 , WHICH
FOUND THAT NO PERMANENT PARTIAL DISABILITY RESULTED FROM THE 
INJURY OF OCTOBER 6 , 1 96 9 .

The board, having examined the transcript of testimony and
THE BRIEFS SUBMITTED ON APPEAL, CONCURS WITH THE OPINIONS OF THE
hearing officer and concludes his order should be affirmed.
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ORDER
The order of the hearing officer, dated November 21, 1973,

IS HEREBY AFFIRMED,

WCB CASE NO. 73-1044 APRIL 16, 1974

HARRY WRIGHT, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

The issue is extent of disability, the determination order

AWARDED SO PERCENT (160 DEGREES) FOR UNSCHEDULED BACK DISABILITY. 
THE REFEREE AFFIRMED THIS ORDER. THE CLAIMANT REQUESTS BOARD 
REVIEW CONTENDING CLAIMANT IS PERMANENTLY TOTALLY DISABLED.

Claimant, a 62 year old truck driver, was injured august 30,
197 1 WHEN HE WAS KNOCKED FROM THE REAR OF A TRUCK BY A CONTAINER, 
FALLING ABOUT THREE AND ONE HALF FEET TO THE PAVEMENT, LANDING 
ON HIS BACK AND HEAD WITH THE CONTAINER ON TOP OF HIM.

Claimant had a preexisting rheumatoid arthritis and osteo
arthritis AT THE TIME OF THE ACCIDENT WHICH WAS AGGRAVATED BY THE 
INJURY. AFTER A COURSE OF CONSERVATIVE TREATMENT HE WAS LEFT 
WITH PERMANENT PHYSICAL IMPAIRMENTS WHICH PREVENTED HIS RETURN 
TO TRUCK DRIVING.

Claimant, through the division of vocational rehabilitation,
TOOK TWO TERMS OF SMALL MOTOR REPAIR TRAINING BUT DID NOT COMPLETE 
THE COURSE. THE RECORD REVEALS CLAIMANT HAS POOR MOTIVATION TO 
RETURN TO WORK. HE IS CONCERNED THAT A RETURN TO WORK WOULD 
JEOPARDIZE OR MINIMIZE HIS UNION RETIREMENT BENEFITS.

Since the medical evidence does not establish a prima facie

CASE OF ODD-LOT STATUS, THE EVIDENCE OF MOTIVATION TO SEEK AND 
WORK AT GAINFUL EMPLOYMENT BECOMES DETERMINATIVE. CLAIMANT'S 
MOTIVATION TO ENGAGE IN GAINFUL AND SUITABLE EMPLOYMENT IS POOR. 
THUS CLAIMANT IS NOT PERMANENTLY TOTALLY DISABLED.

The board concurs with the referee's affirmance of the

DETERMINATION ORDER AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the referee dated November 28, 1973 is affirmed.
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WCB CASE NO. 73-1014 
WCB CASE NO. 73-1430

APRIL 19, 1974 
APRIL 19, 1974

DONALD NEILSEN, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT’S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests review of that part of a referee's order
WHICH REFUSED TO IMPOSE LIABILITY ON THE FUND FOR THE COSTS OF A 
PSYCHIATRIC EXAMINATION AND REPORT BY DR. CHARLES F. HOLLAND, JR.

Based on the results of dr. Holland's diagnostic interviews,
THE FUND AGREED TO PAY CLAIMANT TEMPORARY TOTAL DISABILITY 
BENEFITS PENDING AN EXAMINATION AND REPORT FROM A PSYCHIATRIST OF 
ITS CHOICE. THE REQUESTED REPORTCORROBORATED DR. HOLLAND'S 
DIAGNOSIS AND TREATMENT RECOMMENDATIONS AND THE FUND THEREUPON 
AGREED TO REOPEN CLAIMANT'S CLAIM FOR TREATMENT BY THE PHYSICIAN 
OF CLAIMANT'S CHOICE. CLAIMANT CHOSE DR. HOLLAND AS HIS TREATING 
PHYSICIAN AND IS PRESUMABLY RECEIVING THE THERAPY RECOMMENDED.
THE CHARGES FOR DR. HOLLAND1 S DIAGNOSTIC INTERVIEWS AND HIS 
THERAPY RECOMMENDATIONS AMOUNTED TO TWO HUNDRED TWELVE DOLLARS , 
WHICH THE CLAIMANT WISHED TO HAVE THE FUND PAY.

The referee stated -
* ' I CAN SEE NO BASIS FOR REQUIRING THE FUND TO REIMBURSE 
CLAIMANT'S ATTORNEY FOR THE BILLS SUBMITTED BY DR.

HOLLAND FOR HIS EXAMINATION OF CLAIMANT. THE EVALUATION 
BY DR. HOLLAND WAS AT THE REQUEST AND FOR THE BENEFIT 
OF CLAIMANT. ' '

The referee erred in refusing to order payment of this
COST BY THE STATE ACCIDENT INSURANCE FUND. WORKMEN'S COMPENSATION 
MEDICAL BENEFITS INCLUDE PAYMENT OF ALL MEDICAL EXPENSES, BOTH 
DIAGNOSTIC AND CURATIVE, RESULTING FROM AN OCCUPATIONAL INJURY.
WHILE THE DIAGNOSIS AND REPORT BY DR. HOLLAND WAS USED IN LITIGATION, 
IT WAS ALSO REQUIRED FOR PROPER CURATIVE TREATMENT. THEREFORE, 
SINCE THE FUND IS LIABLE FOR COSTS OF DIAGNOSIS, IT IS LIABLE FOR THE 
COST OF DR. HOLLAND'S DIAGNOSTIC INTERVIEWS AND HIS REPORT DATED 
MAY 3 0 , 1 9 73 .

The referee's order should be modified accordingly.

ORDER

It is, therefore, accordingly ordered that the state accident
INSURANCE FUND PAY THE COST OF CLAIMANT'S EXAMINATION AND SUBSE
QUENT REPORT RENDERED BY DR. CHARLES F. HOLLAND, JR., AND THAT 
IT HOLD CLAIMANT AND HIS ATTORNEY HARMLESS ON ACCOUNT OF HAVING 
SECURED SAID SERVICES.
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WCB CASE NO. 72-3560 APRIL 25, 1974

EARL A. BURNS, CLAIMANT
HARRY A. ENGLISH, CLAIMANT'S ATTY.
DEPT. OP JUSTICE, DEFENSE ATTY.

On JANUARY 30, 1974, A REFEREE1 S ORDER GRANTED CLAI MANT
40 PERCENT OF THE MAXIMUM (128 DEGREES) FOR UNSCHEDULED 
DISABILITY.

On FEBRUARY 7 , 1 9 7 4 , THE STATE ACCIDENT INSURANCE FUND
REQUESTED REVIEW OF THE REFEREE1 S ORDER AND ON FEBRUARY 8 , 1 97 4 ,

CLAIMANT CROSS—REQUESTED REVIEW.

The board has received from the parties a settlement 
stipulation compromising their dispute, that stipulation is
ATTACHED HERETO AS EXHIBIT ''a't.:

The board, having reviewed the stipulation, finds it fair

AND EQUITABLE TO BOTH PARTIES AND CONCLUDES IT SHOULD BE APPROVED 
AND EXECUTED ACCORDING TO ITS TERMS AND THAT THE REQUESTS FOR 
REVIEW FILED BY THE PARTIES SHOULD BE FORTHWITH DISMISSED.

It IS SO ORDERED.

SETTLEMENT STIPULATION
It IS STIPULATED BY AND BETWEEN THE CLAIMANT, EARL A. BURNS 

WITH THE APPROVAL OF HIS ATTORNEY, HARRY A. ENGLISH, AND THE 
STATE ACCIDENT INSURANCE FUND, THE INSURANCE CARRIER OF LA PINE 
RURAL FIRE DISTRICT THAT THE REQUEST FOR REVIEW AND A CROSS REQUEST 
FOR REVIEW HERETO FOR FILE BY THE PARTIES FROM THE OPINION AND ORDER 
OF KIRK A. MULDER OF JANUARY 3 0 , 1 97 4 AS AMENDED ON FEBRUARY 5,
1 9 7 4 , SHALL BE SETTLED AND COMPROMISED BY AND BETWEEN THE PARTIES 
BY THE STATE ACCIDENT INSURANCE FUND PAYING TO THE CLAIMANT AND 
THE CLAIMANT ACCEPTING FROM THE STATE ACCIDENT INSURANCE FUND 
PERMANENT PARTIAL DISABILITY OF 2 5 PERCENT OF THE MAXIMUM ALLOWABLE 
BY STATUTE FOR UNSCHEDULED LOW BACK DISABILITY EQUAL TO 8 0 DEGREES 
(FIVE THOUSAND SIX HUNDRED DOLLARS). THIS AWARD IS IN LIEU OF ANY 
AND ALL OTHER COMPENSATION PREVIOUSLY AWARDED BY THE OPINION AND 
ORDERS OF KIRK A. MULDER ON JANUARY 3 0 , 1 974 AND FEBRUARY 5 , 1 9 74 .

It is further stipulated and agreed that there shall be awarded

TO HARRY A. ENGLISH, ATTORNEY FOR THE CLAIMANT, AN ATTORNEY FEE 
EQUAL TO 2 5 PERCENT OF THE COMPENSATION AWARDED TO THE CLAIMANT 
BY VIRTUE OF THIS STIPULATION. THE SAME TO BE A LIEN UPON AND 
PAYABLE OUT OF SUCH COMPENSATION.

It is further stipulated and agreed that the request for
REVIEW FILED BY THE STATE ACCIDENT INSURANCE FUND AND THE CROSS 
REQUEST FOR REVIEW FILED BY THE CLAIMANT MAY BE DISMISSED WITH 
PREJUDICE.
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WCB CASE NO. 73-545 APRIL 25, 1974

LARRY E. BEAVER, CLAIMANT
GARY E. LOCKWOOD, CLAIMANT'S ATTY.

MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.

On FEBRUARY 6, 1974, A REFEREE ORDERED ACCEPTANCE OF
CLAIMANT' S CLAIM FOR COMPENSATION.

On FEBRUARY 2 7 , 1 974 , THE EMPLOYER REQUESTED REVIEW OF
THE REFEREE'S ORDER.

The board has received from the parties a settlement
STIPULATION COMPROMISING THEIR DISPUTE UNDER THE PROVISIONS OF 
ORS 65 6 . 2 89 ( 4 ) . THAT STIPULATION IS ATTACHED HERETO AS EXHIBIT
' ' A' ' .

The BOARD, HAVING REVIEWED THE STIPULATION, FINDS IT FAIR 
AND EQUITABLE TO BOTH PARTIES AND CONCLUDES IT SHOULD BE APPROVED 
AND EXECUTED ACCORDING TO ITS TERMS AND THAT THE REQUEST FOR 
REVIEW FILED BY THE EMPLOYER SHOULD BE FORTHWITH DISMISSED.

It is so ordered.

STIPULATION OF COMPROMISE

It is hereby stipulated by and between the undersigned
THAT -

Claimant, larry e. beaver, contends he sustained a
COMPENSABLE INJURY TO HIS RIGHT KNEE ON NOVEMBER 6 , 1 97 2 WHILE
EMPLOYED WITH MARTIN MARIETTA ALUMINUM CO.

On DECEMBER 1 4 , 1 97 2 , THE EMPLOYER, THROUGH 
COMPENSATION CARRIER, ARGONAUT INSURANCE COMPANY, 
CLAIM ON THE GROUND IT DID NOT ARISE OUT OF OR OCCUR 
OF HIS EMPLOYMENT.

ITS WORKMEN' S 
REJECTED THE 
IN THE COURSE

The claim ant requested a hearing on February 12, 1973.

A HEARING WAS CONVENED ON JANUARY 22 , 1 974 AND, BY ORDER
OF FEBRUARY 6 , 1 9 74 , THE CLAIM WAS REFERRED TO THE EMPLOYER FOR
ACCEPTANCE AND PAYMENT OF TEMPORARY TOTAL DISABILITY FROM THE 
DATE OF THE INJURY UNTIL CLAIMANT'S ATTENDING PHYSICIAN APPROVED 
HIS RETURN TO REGULAR EMPLOYMENT.

On FEBRUARY 2 7 , 1 9 74 , THE EMPLOYER SUBMITTED A REQUEST FOR
BOARD REVIEW BY THE WORKMEN' S COMPENSATION BOARD WHICH WAS ACKNOWLEDGED 
MARCH 1 , 1 9 74 AND IS PRESENTLY PENDING BEFORE THE BOARD.

Subsequent to filing of the request for board review, the
PARTIES HEREIN HAVE REACHED A VOLUNTARY SETTLEMENT AND DISPOSAL 
OF ALL OF THE RIGHTS AND CLAIMS OF THE CLAIMANT AS TO SAID INJURY 
AND RESULTING LOSS AND DAMAGE. IN RETURN FOR THE EMPLOYER WITH
DRAWING ITS REQUEST FOR BOARD REVIEW, THE CLAIMANT HAS AGREED TO 
ACCEPT AND THE EMPLOYER, THROUGH ITS COMPENSATION CARRIER, HAS 
AGREED TO PAY TO THE CLAIMANT FORTHWITH, SUBJECT ONLY TO APPROVAL 
BY THE WORKMEN'S COMPENSATION BOARD OF THE STATE OF OREGON, THE
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SUM OF SEVEN THOUSAND FIFTY EIGHT DOLLARS AND NINETY CENTS AND 
THE CLAIMANT HAS AGREED TO DISCHARGE AND FOREVER RELEASE MARTIN 
MARIETTA ALUMINUM CO. AND ARGONAUT INSURANCE COMPANY FROM ANY 
AND ALL CLAIMS UNDER THE WORKMEN’S COMPENSATION ACT PRESENTLY 
EXISTING OR WHICH MAY OCCUR IN THE FUTURE BY REASON OF ALLEGED 
INJURIES RECEIVED ON OR ABOUT NOVEMBER 6 , 1 9 72 , INCLUPING ANY
CLAIM FOR AGGRAVATION.

The REFORE, ALL PARTIES TO THIS DISPUTED ISSUE REQUEST THE 
workmen’s COMPENSATION BOARD TO APPROVE THIS STIPULATION OF 
COMPROMISE AND TO DISMISS THE EMPLOYER* S REQUEST FOR BOARD REVIEW.

SAIF CLAIM NO. A849946 APRIL 26, 1974

CHARLES A. WILLIAMS, CLAIMANT
JOHN BASSETT, CLAIMANT* S ATTY.

The above entitled MATTER INVOLVES A 42 YEAR old CONSTRUCTION 
WOR KER WHO SUSTAINED A COM PE NS ABLE BACK INJURY IN 1961. AT THAT 
TIME, HE UNDERWENT A SPINAL FUSION AND RECOVERED SUFFICIENTLY TO 
RETURN TO WORK.

Claimant was hospitalized may 30, 1973, and had further

BACK SURGERY WHICH HE NOW CONTENDS IS A CONTINUATION OF HIS 
ORIGINAL INJURY OF 19 6 1.

The INFORMATION SUBMITTED, INCLUDING A REPORT FROM EMANUEL 
HOSPITAL, IS OF SUCH A NATURE THAT THE BOARD DEEMS IT ADVISABLE TO 
REFER THE MATTER FOR A HEARING TO ENABLE THE CLAIMANT AND THE STATE 
ACCIDENT INSURANCE FUND TO BE HEARD.

The matter is accordingly hereby referred to the hearings
DIVISION FOR THE PURPOSE OF TAKING EVIDENCE WITH RESPECT TO WHETHER 
THE CLAIMANT HAS INCURRED AN AGGRAVATION OF HIS UNJURY OF FEBRUARY 
2 2 , 1 96 1 . UPON CONCLUS ION OF THE HEAR ING, THE HEAR ING OFFICER SHALL
FORTHWITH CAUSE A TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED FOR 
BOARD CONSIDERATION. THE HEARING OFFICER SHALL NOT ISSUE AN ORDER 
ON THE MERITS, BUT SHALL MAKE A REPORT OF THE PROCEEDINGS AND 
INCLUDE THEREIN HIS RECOMMENDATION IN THE MATTER. DECISION ON THE 
MERITS IS RESERVED AS A MATTER OF LAW TO THE WORKMEN* S COMPENSATION 
BOARD.

WCB CASE NO. 73-1353 APRIL 26, 1974

JOHN MOLINE, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, 
claimant’s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.

On APRIL 1 2 , 1 9 74 , THE CLAIMANT’S ATTORNEY, RICHARD KROPP,

MOVED THE BOARD FOR AN ORDER RECONSIDERING THAT PART OF ITS ORDER 
ON REVIEW WHICH PROVIDED —
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T T Although the fund did not prevail on the basic

COMPENSABILITY ISSUE APPEALED, IT DID PREVAIL IN 
REVERSING THE HEARING OFFICER' S APPLICATION OF ORS 
6 56 . 2 1 8 WHICH WAS A MATTER OF MATERIAL IMPORTANCE.
WE THEREFORE CONCLUDE THAT THE FUND IS NOT LIABLE,
UNDER ORS 656.382 (2) , FOR AN ATTORNEY' S FEE TO 
CLAIMANT1S ATTORNEY.''

In SUPPORT OF THE MOTION, THE CLAIMANT' S ATTORNEY ARGUES -

' ' It should be pointed out to the workmen's

COMPENSATION BOARD THAT THE ISSUE PROVIDED FOR IN 
THIS REVIEW WAS THE QUESTION OF COMPENSABILITY OF 
A REVIEW WAS THE QUESTION OF COMPENSABILITY OF A 
WIDOW'S CLAIM. THE WIDOW'S CLAIM WAS ESTABLISHED 
AND THE BOARD DID NOT DISALLOW OR REDUCE HER COMPEN
SATION. UNDER THE CLEAR LANGUAGE OF ORS 65 6.3 82 ,
SUBSECTION 2 , ATTORNEY' S FEES ARE PAYABLE REGARDLESS 
OF WHETHER OR NOT THE BOARD REVERSED THE HEARING 
OFFICER' S APPLICATION OF 656.218.''

The fund raised two issues on review, not one. the major 
ISSUE WAS, naturally, the compensability of the widow's claim.
THE PRO PR IE TY OF THE HEARING OFFICER* S APPLICATION OF ORS 656.21 8 
WAS SECONDARY TO THE BASIC ISSUE OF COMPENSABILITY BUT, NEVERTHELESS, 
UNDER THE FACTS OF THIS CASE, WAS OBVIOUSLY A MATTER OF CONSIDERABLE 
FINANCIAL SIGNIFICANCE TO THE FUND DUE TO THE THEN LARGE DIFFERENCE 
BETWEEN MONTHLY PERMANENT PARTIAL DISABILITY PAYMENTS AND MONTHLY 
WIDOW' S BENEFIT PAYMENTS.

Claimant's attorney is technically correct when he states - 
''. . . the board did not disallow or reduce her compensation1'
IN THAT IT DID NOT REDUCE HER WIDOW1 S BENEFITS. HOWEVER, THE 
BOARD DID FIND, ON A REQUEST FOR REVIEW INITIATED BY THE FUND, THAT 
THE COMPENSATION AWARDED TO A ' 'CLAIMANT1 ' SHOULD BE DISALLOWED 
WHEN IT REVERSED THE HEARING OFFICER'S ORDER REQUIRING THE FUND TO 
PAY THE DECEDENT'S PERMANENT PARTIAL DISABILITY AWARD TO THE WIDOW.

* 'Claimant' ' is not a term defined by the statute, but it

OBVIOUSLY REFERS TO ANYONE SEEKING BENEFITS WHICH ARE PROVIDED BY 
THE workmen's COMPENSATION LAW. DECEDENT'S WIDOW, AS A PARTY 
TO THE ABOVE ENTITLED MATTER, IS A CLAIMANT FOR COMPENSATION WITHIN 
THE MEANING OF ORS 656.002 (16) AND THUS, A CLAIMANT WITHIN THE 
MEANING OF ORS 656.382 (2) .

The fund, having succeeded in reducing the compensation awarded

TO THE CLAIMANT BY THE HEARING OFFICER, IS NOT LIABLE FOR THE 
PAYMENT OF HIS FEE TO CLAIMANT OR HER ATTORNEY.

The motion for reconsideration is hereby denied.
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WCB CASE NO. 73-1277 APRIL 29, 1974 
WCB CASE NO. 73-1278 APRIL 29, 1974
WCB CASE NO. 73-1279 APRIL 29, 1974

JEANNE D. PHILPOTT, CLAIMANT
EDWIN A YORK, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This matter involves whether claimant has submitted sufficient
MEDICAL REPORTS TO GIVE THE REFEREE JURISDICTION TO HEAR AND DECIDE 
HER AGGRAVATION CLAIMS.

The claimant had a right foot injury, closed by determination
ORDER, A LOW BACK DISABILITY, CLOSED BY DETERMINATION ORDER, AND 
A LEFT FOOT INJURY, CLOSED BY DETERMINATION ORDER. CLAIMANT REQUESTED 
A HEARING ON THESE THREE CONSOLIDATED CASES FOR HER AGGRAVATION CLAIMS.

The referee recessed the hearing for presentation by the
CLAIMANT OF ADEQUATE MEDICAL REPORTS TO GIVE THE REFEREE JURISDICTION 
TO HEAR THE AGGRAVATION CLAIMS. NOTHING FURTHER WAS PRESENTED.
THE BOARD CONCURS WITH THE FINDING OF THE REFEREE THAT AT NEITHER 
HEARING DID THE CLAIMANT PRODUCE MEDICAL REPORTS OR MEDICAL 
TESTIMONY TO GIVE THE REFEREE JURISDICTION TO HEAR THE AGGRAVATION 
CLAIMS AS REQUIRED BY ORS 6 5 6 . 2 7 1 . THE BOARD AFFIRMS AND ADOPTS 
THE CONSOLIDATED ORDER OF DISMISSAL OF THE REFEREE.

ORDER
The order of the referee, dated November 23, 1973, is affirmed.

WCB CASE NO. 73-2411 APRIL 29, 1974
WCB CASE NO. 73-1067 APRIL 29, 1974

THE BENEFICIARIES OF
MORRIS J ONES, deceased
A. E. PIAZZA, CLAIMANTS' ATTY,
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY BENEFICIARIES

Reviewed by commissioners wilson and sloan.

Decedent's widow requests review of a hearing officer's
ORDER WHICH AFFIRMED THE DENIAL OF HER CLAIM FOR SURVIVOR'S 
BENEFITS.

The FACTS CONCERNING DECEDENT1 S, COMPENSABLE INJURY AND 
SUBSEQUENT DEATH BY SUICIDE ARE WELL SET FORTH IN THE HEARING
officer's findings and will not be repeated.

The hearing officer concluded that but for the industrial
INJURY, THE SUICIDE PROBABLY WOULD NOT HAVE OCCURRED. HOWEVER,
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AFTER REVIEWING THE POSITIONS OTHER JURISDICTIONS HAVE TAKEN ON THE 
COMPENSABILITY OF SUICIDAL DEATHS RELATED TO COMPENSABLE INJURIES 
AND EXAMINING THE ARGUMENTS IN SUPPORT OF THOSE POSITIONS, HE 
APPROVED THE DENIAL BECAUSE HE CONCLUDED THE DECEDENT DELIBERATELY 
INTENDED TO END HIS LIFE BY THE SUICIDAL ACT, THUS BARRING PAYMENT 
OF COM PE NS AT ION BY VIRTUE OF ORS 656. 156(1).

We are NOT PERSUADED THAT ORS 656.156 (1) WAS MEANT TO BAR

CLAIMS FOR COMPENSATION IN EVERY CASE WHERE THE WORKMAN WILLED 
H IS OWN DEATH. WILLIAM TOLBE RT, DEC. , WCB 68 —1 646 (DECEMBER 5,
1 9 6 9 ) .

The statute bars compensation only where the death or injury

RESULTED FROM THE DELIBERATE INTENTION OF THE WORKMAN TO PRODUCE 
SUCH DEATH OR INJURY. THE HEARING OFFICER STATED - r 'THE QUESTION 
IS WHETHER OR NOT THE DECEDENT HAD THE DELIBERATE INTENTION TO 
COMMIT SUICIDE, ' ' FROM THIS, IT APPEARS THE HEARING OFFICER PRESUMED 
THE DECEDENT1 S ABILITY TO FORM A 1 1 DELIBERATE INTENT1 ' FROM THE 
FACT THAT HE SUCCESSFULLY EXECUTED HIS SUICIDAL PLAN.

We think it goes farther than that. ' ' deliberation' ' relates
TO THE WORKING OF THE MIND AND PRESUPPOSES A MIND CAPABLE OF 
EFFECTIVELY FUNCTIONING IN SUCH CAPACITY. STATE V. JANCIGAJ, 54 
OR 361 , 366 (1909).. IT INVOLVES MORE THAN MERE INTELLECTUAL
COGNITION BUT REQUIRES EMOTIONAL APPRECIATION AS WELL FOR THE 
MIND TO BE FULLY CONSCIOUS OF ITS OWN PURPOSE AND DESIGN. STATE 
V. DYER, 9 8 OAS 80 5 ----OR APP------ (JANUARY 21 , 1974).

The effects of an injury can totally or partially impair 
a person's capacity to DELIBERATE. HARPER V. INDUSTRIAL COMMISSION, 
ETAL, 24 ILL 2D 103, 180 N. E. 2D 480 (1962) - DANIELS V, NEW YORK,
N. H. AND H. R„ CO., 183 MASS. 393, 67 N. E. 424 (1903) - TOLBERT,
SUPRA. WE DO NOT BELIEVE THE LEGISLATURE INTENDED, IN WORKMAN1 S 
COMPENSATION CASES, TO BAR THE CLAIMS OF BENEFICIARIES UNLESS THE 
DECEDENT WAS TOTALLY UNCONSCIOUS OF THE NATURE AND QUALITY OF HIS 
SUICIDAL ACT, WHILE AT THE SAME TIME EXCUSING AN ACT OF HOMICIDE IF 
THE KILLER LACKED SUBSTANTIAL CAPACITY AS A RESULT OF MENTAL DISEASE 
OR DEFECT, TO APPRECIATE THE CRIMINALITY OF HIS CONDUCT OR TO CONFORM 
HIS CONDUCT TO THE REQUIREMENTS OF LAW. ORS 1 6 1 . 2 9 5 .

Regardless of the interpretation placed on ors 656.156(1) ,

WE DO CONCUR IN THE APPROVAL OF THE DENIAL. WE COME TO THAT CON
CLUSION BECAUSE THE EVIDENCE FAILS TO AFFIRMATIVELY SHOW A CAUSAL 
CONNECTION BETWEEN THE COMPENSABLE INJURY AND THE DECEDENT'S 
DEATH. AS THE HEARING OFFICER'S FINDINGS NOTE, DR. ARLEN QUAN,

WHILE FINDING A PSYCHIATRIC CONDITION RELATED TO THE ACCIDENT, FAILED 
TO CONNECT THE ACT OF SUICIDE WITH THAT PSYCHIATRIC CONDITION. THE 
COMPLICATED QUESTION OF PSYCHIATRIC CAUSE AND EFFECT REQUIRES 
PROOF BY WAY OF EXPERT TESTIMONY. IT IS THE BENEFICIARY'S BURDEN TO 
PRODUCE THAT EVIDENCE. IT IS LACKING IN THIS RECORD. SINCE THE 
EVIDENCE IS LACKING, THE HEARING OFFICER'S ORDER APPROVING THE 
DENIAL MUST BE AFFIRMED.

ORDER
The order of the hearing officer , dated October 9 , 1973, 

is affirmed.
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WCB CASE NO. 73-2487 APRIL 29, 1974

WAYNE ODOM, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a referee's order awarding

HIM A TOTAL OF 96 DEGREES (30 PERCENT OF THE MAXIMUM ALLOWABLE 
FOR UNSCHEDULED DISABILITY) , CONTENDING HIS DISABILITY EXCEEDS 
THAT AWARDED.

Our review of the evidence reveals to us that claimant has

CONSIDERABLE PHYSICAL IMPAIRMENT IN THE UNSCHEDULED AREA. HE 
POSSESSES, HOWEVER, SUFFICIENT INTELLIGENCE, APTITUDES, TRAINING,
AND EXPERIENCE TO SIGNIFICANTLY MINIMIZE THE IMPACT OF HIS PHYSICAL 
IMPAIRMENTS ON HIS EARNING CAPACITY. KEEPING IN MIND THAT UNSCHEDULED 
PERMANENT DISABILITY COMPENSATION IS RELATED PERMANENT LOSS OF 
EARNING CAPACITY, WE CONCLUDE THAT CLAIMANT HAS BEEN ADEQUATELY 
COMPENSATED,

Claimant is entitled to receive assistance in job placement
FROM THE board's DISABILITY PREVENTION DIVISION. BY A COPY OF THIS 
ORDER, THAT DIVISION IS REQUESTED TO EXTEND ITS SERVICES TO THE 
CLAIMANT IF HE IS INTERESTED IN PURSUING THIS AVENUE OF AID.

ORDER

The order of the referee, dated December 26, 1973, is
AFFIRMED,

WCB CASE NO. 73-394 APRIL 29, 1974

JACOB BALLWEBER, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests review of a
HEARING OFFICER'S OPINION AND ORDER FINDING CLAIMANT'S CLAIM WAS 
NOT BARRED BY LATE FILING AND THAT HE HAD SUFFERED A COMPENSABLE 
INJURY AS ALLEGED.

THE FACTS ARE WELL SET FORTH IN THE HEARING OFFICER'S FINDINGS 
AND WILL NOT BE REPEATED HERE.

Regarding the issue of timeliness, we conclude the fund
HAS FAILED TO AFFIRMATIVELY SHOW PREJUDICE AND THEREFORE, CLAIMANT'S 
CLAIM IS NOT BARRED BY ORS 6 5 6 . 2 6 5 . SATTERFIELD V. SCD, 10 OR 
APP 524 (1970).

-2 4 6 -



The fund argues that claimant did not actually injure himself

LIFTING THE WINCH ON OCTOBER 2 5 , 1 9 7 2 , BUT INSTEAD SUFFERED A
SPONTANEOUS AGGRAVATION OF AN EARLIER NON-INDUSTRIAL WHIPLASH 
I NJURY,

The HEARING OFFICER BELIEVED THE CLAIMANT1 S TESTIMONY THAT 
HE SUFFERED A SIGNIFICANT SETBACK AS A RESULT OF THE LIFTING INCIDENT. 
THE TESTIMONY OF DR. STEINMANN IS HIGHLY CORROBORATIVE OF THE 
CLAIMANT1 S ALLEGATIONS - AND WE CONCLUDE, KEEPING IN MIND THE 
RULE THAT THE EMPLOYER TAKES THE WORKMAN AS HE FINDS HIM, THAT 
CLAIMANT SUFFERED A NEW COMPENSABLE INJURY TO HIS NECK AND UPPER 
BAC K ON OCTOBER 2 5 , 1 9 7 2 .

The ORDER OF THE HEARING OFFICER BELIEVED THE CLAIMANTTS 
TESTIMONY THAT HE SUFFERED A SIGNIFICANT SETBACK AS A RESULT OF 
THE LIFTING INCIDENT. THE TESTIMONY OF DR. STEINMANN IS HIGHLY 
CORROBORATIVE OF THE CLAIMANT1 S ALLEGATIONS - AND WE CONCLUDE, 
KEEPING IN MIND THE RULE THAT THE EMPLOYER TAKES THE WORKMAN AS 
HE FINDS HIM, THAT CLAIMANT SUFFERED A NEW COMPENSABLE INJURY TO 
HIS NECK AND UPPER BACK ON OCTOBER 2 5 , 1 9 7 2 .

The ORDER OF THE HEARING OFFICER SHOULD, THEREFORE, BE 
AFF I RME D.

ORDER
The ORDER OF THE HEARING OFFICER, DATED AUGUST 31 , 1973,

IS AFFIRMED.

Claimant1s counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 73-1895 APRIL 29, 1974

JAMES GREEN, CLAIMANT
POZZI, WILSON AND ATCHISON,
CLAIMANT1S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a referee's order affirm
ing a DETERMINATION ORDER. THE BASIC ISSUE ON REVIEW IS THE EXTENT 
OF PERMANENT DISABILITY.

Claimant is a now 47 year old man who suffered, among other

THINGS, A RUPTURE OF HIS SPLEEN IN A FALL ON NOVEMBER 3 0 , 1 97 0 ,
WHILE WORKING AS AN IRON WORKER. AN EXPLORATORY LAPAROTOMY AND 
SPLEENECTOMY WAS PERFORMED BY DR. RONALD GRAHAM ON THE SAME DAY. 
AFTER RECOVERING FROM THIS AND OTHER INJURIES RECEIVED IN THE FALL, 
HE WAS DETERMINED TO HAVE SUFFERED UNSCHEDULED PERMANENT DIS
ABILITY EQUAL TO 4 8 DEGREES OR 1 5 PERCENT OF THE MAXIMUM ALLOWABLE 
FOR UNSCHEDULED DISABILITY.
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He thereafter returned to iron work, working out of a
UNION HIRING HALL., BUT HAD PROGRESSIVELY WORSENING PAIN ALONG THE 
MEDIAL ASPECT OF THE LEFT SUBCOSTAL INCISION SITE.

Dr. RICHARD P. HALL, A MEDICAL CONSULTANT FOR THE STATE 
ACCIDENT INSURANCE FUND, CONCLUDED CLAIMANT'S PROBLEM WAS A 
COMPLICATION OF THE SPLEENECTOMY INCISION WHICH HE DESCRIBED AS 
A ' 'POST OPERATIVE VENTRAL HERNIA. ' ' JOIN EXHIBIT 1 2 .

On AUGUST 2 5 , 1 9 7 1 , DR. GRAHAM SURGICALLY REPAIRED THE

HERNIA. FOLLOWING HIS CONVALESCENCE FROM THAT SURGERY, THE 
CLAIM WAS CLOSED BY A SECOND DETERMINATION ORDER WHICH GRANTED 
NO ADDITIONAL PERMANENT DISABILITY COMPENSATION.

Claimant again returned to work and again developed a

VENTRAL HERNIA, THIS TIME SLIGHTLY BELOW THE AREA OF THE PREVIOUS 
VENTRAL HERNIA WHICH DR. GRAHAM HAD REPAIRED ON NOVEMBER 7 , 1 9 7 2 .
IN SPITE OF THE LATEST CORRECTIVE SURGERY, CLAIMANT HAS HAD 
PERSISTING PAIN AND WEAKNESS IN THE AREA OF THE EPIGASTRIUM WHICH 
CAUSED DR. GRAHAM TO RECOMMEND TO CLAIMANT A LIFTING LIMITATION 
OF 20 POUNDS AND AVOIDANCE OF WORK WHICH STRESSES THE MARKEDLY 
WEAKENED ABDOMINAL WALL.

Claimant is unable to return to iron work or welding for a

LIVING. HE HAS FOUND WORK AS A MEAT CUTTER, WHICH HE LEARNED IN 
THE MILITARY SERVICE, BUT HE IS NOT ABLE TO DO ALL THE LIFTING 
THAT IS REQUIRED OF A JOURNEYMAN MEAT CUTTER. HIS PRESENT MEAT 
CUTTING JOB, HOWEVER, APPEARS TO HAVE A REASONABLE PROSPECT OF 
BECOMING A PERMANENT SITUATION WITH SUFFICIENT EARNINGS TO BE 
CONSIDERED REGULAR, GAINFUL, AND SUITABLE EMPLOYMENT. CLAIMANT'S 
DISABILITY IS, THEREFORE, NOT PERMANENT AND TOTAL.

The ACCIDENTAL INJURY OF NOVE M BE R 3 0 , 1970, DID NOT CAUSE A

HERNIA WITHIN THE MEANING OF ORS 6 5 6 . 2 2 0 . IT PRODUCED A RUPTURED 
SPLEEN. HIS DISABILITY RESULTS NOT FROM A "HERNIA1 ' BUT FROM 
COMPLICATIONS OF HIS SPLEENECTOMY SURGERY. THUS, THE LIMITATION 
ON COMPENSATION PROVIDED BY ORS 6 5 6 . 2 2 0 DOES NOT APPLY. PREWITT
V. SAIF, OAS 771,------ORAPP--------(1974 ) - TUCKER V. SIAC, 216 OR 7 4
( 1 9 59) .

On de novo review, we conclude claimant's permanent UN
SCHEDULED DISABILITY RESULTING FROM THE COMPLICATIONS OF THE 
NOVE M BE R 30, 1970, INJURY EQUALS 30 PERCENT OF THE M AX I M U M
ALLOWABLE OR 96 DEGREES.

ORDER
Claimant is Hereby awarded an additional 48 degrees, making

A TOTAL AWARD FOR UNSCHEDULED DISABILITY RESULTING FROM THE
ACC IDE NT OF NOVE M BE R 3 0 , 1 970, OF 96 DEGREES OR 30 PERCENT OF THE
MAXIMUM ALLOWABLE.

Claimant's attorney is authorized to receive 25 percent of

THE INCREASED COMPENSATION AWARDED HEREBY TO a MAXIMUM OF 
FIFTEEN HUNDRED DOLLARS, FROM THE COMPENSATION AWARDED BY THIS 
ORDER.
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WCB CASE NO. 73-993 1974APRIL 29,

TOM GRAVES, CLAIMANT
DON G. SW1NK, CLAIMANT1 S ATTY,

COLLINS, FERRIS AND VELURE,
DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issue is the extent of disability, the claimant contends

HE IS PERMANENTLY TOTALLY DISABLED.

Claimant has been awarded a total of 60 percent loss of left

LEG AND 4 5 PERCENT LOSS OF AN ARM BY SEPARATION FOR UNSCHEDULED 
DISABILITY. THE HEARING OFFICER AWARDED AN INCREASE OF 55 PERCENT 
FOR A TOTAL OF 1 00 PERCENT LOSS OF AN ARM BY SEPARATION FOR UN
SCHEDULED DISABILITY.

Claimant, now 64 years old, was injured on may 17, i 96 7 ,

WHEN A LOG ROLLED OFF A TRUCK AND STRUCK HIM, NINE MONTHS AFTER 
THE INJURY, HE RETURNED TO WORK AS A WINCHMAN, DUMPING LOGS OFF 
THE LOGGING TRUCKS AND WORKED FOR APPROXIMATELY TWO YEARS. THE 
CLAIMANT CONTINUED HAVING MORE DIFFICULTY WORKING AND THE ATTENDING 
DOCTOR, IN DECEMBER 1970, WHEN THE CLAI MANT WAS 61 YEARS OLD, 
RECOMMENDED MEDICAL RETIREMENT. THE ATTENDING DOCTOR, IN MARCH 
1971, EXPLAINED THAT THE CLAIMANT ASKED THAT THE DOCTOR SEND THE 
LETTER TO THE EMPLOYER RECOMMENDING MEDICAL RETIREMENT AND THAT 
THIS DOES NOT MEAN THAT THE CLAIMANT IS TOTALLY DISABLED. THE 
CLAIMANT IS DRAWING MONTHLY BENEFITS FROM THE EMPLOYER, APPARENTLY 
UNDER A UNION MEDICAL RETIREMENT PLAN, AND SOCIAL SECURITY.

A CONSULTING DOCTOR GAVE THE OPINION THAT CLAIMANT COULD 
WORK AS A PARKING LOT ATTENDANT AT MEDFORD AIRPORT. THE HEARING 
OFFICER FOUND THAT CLAIMANT HAD LIGHT WORK CAPABILITIES.

The medical reports, combined with all other factors, do
NOT PLACE THE CLAIMANT PRIMA FACIE IN THE rT ODD-LOT1 r CATEGORY.
WE MUST, THEREFORE, EXAMINE THE CLAIMANT1 S MOTIVATION TO RETURN 
TO THE WORK FORCE. THE CLAIMANT REQUESTED FROM THE DOCTOR THE 
OPINION THAT CLAIMANT SHOULD RETIRE FOR MEDICAL REASONS. THE 
DOCTOR CLEARLY INDICATED IN A SUBSEQUENT LETTER THAT THIS WAS 
SOLICITED BY THE CLAIMANT FROM THE DOCTOR AND THE DOCTOR DID NOT 
CONSIDER THE CLAIMANT TO BE PERMANENTLY TOTALLY DISABLED. THE 
CLAIMANT HAS NOT ACTIVELY SOUGHT WORK OR REHABILITATION. THE 
CLAIMANT1 S ALLEGATION THAT-iHlS CONDITION HAS 1 1 PROGR E S S I V E LY 
DEGENERATED11 IS NOT SUSTAINED BY THE MEDICAL REPORT OF DR.

MCINTOSH OF MARCH 6 , 1 9 7 3 , WHICH STATES THERE IS LITTLE CHANGE
IN HIS CONDITION BETWEEN 1 9 7 2 AND 1 9 7 3 .

On DE NOVO REVIEW, THE BOARD CONCURS WITH THE OPINION AND 
ORDER OF THE HEARING OFFICER.

ORDER
The order of the hearing officer, dated October a ,

AFFIRMED.
973, IS

-2 4 9 -



WCB CASE NO. 73^476 APRIL 30, 1974

MYRNA EATWELL, CLAIMANT
RHOTEN, RHOTEN AND SPEERSTRA,
claimant's attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a referee's order
GRANTING HER 15 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 
DISABILITY (48 PERCENT) CONTENDING HER DISABILITY EXCEEDS THAT 
AWARDED.

Claimant is a 22 year old woman who suffered a lumbo—sacral

STRAIN IN A FALL WHILE WORKING AS A PSYCHIATRIC AIDE AT FAIRVIEW 
HOSPITAL AND TRAINING CENTER ON MAY 15, 1972. SHE WAS TREATED
CONSERVATIVELY BUT NOW SUFFERS FROM A CHRONIC LUMBOSACRAL STRAIN 
WHICH PREVENTS HER RETURN TO WORK AS AN AIDE OR TO OTHER WORK 
IN WHICH SHE IS EXPERIENCED.

Although she does have significant physical disability, her

APPARENT INTELLIGENCE, APTITUDES AND MOTIVATION CAN REASONABLY 
BE EXPECTED TO MINIMIZE ITS PERMANENT IMPACT ON HER EARNING 
CAPACITY. WE CONCUR WITH THE REFEREE'S ASSESSMENT OF CLAIMANT'S 
PERMANENT PARTIAL DISABILITY AND CONCLUDE HIS ORDER SHOULD BE 
AFFIRMED.

Our review convinces us this claimant could benefit from

THE SERVICES OF OUR DISABILITY PREVENTION DIVISION IN HER RETRAINING 
EFFORTS. BY A COPY OF THIS ORDER, WE ARE ALERTING THAT DIVISION 
TO EXTEND ITS SERVICES TO THE CLAIMANT IF REQUESTED BY HER.

ORDER

The order of the referee, dated December 12, 1973, is
AFFIRMED.

WCB CASE NO. 73-1372 APRIL 30, 1974

ROY G. SELANDER, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT1 S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a referee's order reopening
HIS CLAIM FOR FURTHER TREATMENT AND TIME LOSS CONTENDING HE 
SHOULD RECEIVE TIME LOSS FROM AN EARLIER DATE AND ALSO CONTENDING 
THE COSTS OF CERTAIN MEDICAL REPORTS SHOULD BE BORNE BY THE FUND.

The REFEREE CONCLUDED THAT CLAIMANT WAS NOT MEDICALLY 
STATIONARY BECAUSE OF THE PSYCHIATRIC ASPECTS OF HIS INJURY BUT



FURTHER CONCLUDED THAT TIME LOSS COMPENSATION SHOULD COMMENCE 
WITH THE DATE OF THE FIRST PROFESSIONAL PSYCHIATRIC APPOINTMENT.

Entitlement to temporary total disability relates more

SPECIFICALLY TO INABILITY TO WORK THAN TO PHYSICAL STATUS. WHETHER 
A MAN IS TOTALLY DISABLED FROM WORKING DUE TO PSYCHIATRIC, AS 
OPPOSED TO PHYSICAL DISABILITY, IS PARTICULARLY DIFFICULT TO ASCERTAIN. 
IT IS OFTEN SIMPLY A MATTER OF WHETHER A MAN WILL WORK, NOT 
WHETHER HE CAN WORK, IN PSYCHIATRIC MATTERS.

The claimant's testimony, as excerpted in defendant's brief,
REVEALS THAT CLAIMANT IS NONE TOO WILLING TO UNDERGO PSYCHOTHERAPY. 
UNDER THESE CIRCUMSTANCES, THE REFEREE WAS JUSTIFIED TO CONDITION 
CLAIMANT'S TIME LOSS ENTITLEMENT ON HIS ACCEPTANCE OF TREATMENT.
ORS 656.325(2).

Claimant also objects to the referee's failure to order the
FUND TO PAY THE COST OF DR. BROWN1 S EXAMINATION AND REPORT. THE 
BOARD RECENTLY RULED IN THE CASE OF DONALD NEILSEN, WC B 7 3—1014,
73 -1 4 3 0 ( 4 -1 9 -7 4) THAT THE FUND IS LIABLE FOR THE COST OF DIAGNOSTIC
PSYCHIATRIC INTERVIEWS AND REPORTS WHICH ARE USED IN LITIGATION IF 
THEY ARE ALSO REQUIRED FOR PROPER CURATIVE TREATMENT.

We also add, in response to the facts of this case, that
AS WELL AS BEING REQUIRED FOR PROPER CURATIVE TREATMENT, THEY 
MUST ACTUALLY BE USED IN SUCH TREATMENT. IN OTHER WORDS, IF 
MR. SELANDER DOES NOT ACCEPT THE TREATMENT SUGGESTED BY DR.
brown's report, the fund need not pay the cost of the interviews
AND REPORT SINCE THEY WERE NEVER USED FOR ANYTHING BUT LITIGATION.

The order of the referee regarding further treatment, time
LOSS, AND ATTORNEY'S FEES SHOULD BE AFFIRMED, BUT HIS ORDER 
SHOULD BE SUPPLEMENTED BY AN ORDER REQUIRING THE FUND TO PAY THE 
COST OF DR. BROWN' S DIAGNOSTIC INTERVIEWS AND REPORT ON THE 
CONDITION CLAIMANT AVAILS HIMSELF OF THE TREATMENT OFFERED.

ORDER
The order of the referee, dated October 9, 1973, is hereby

AFFIRMED.

The state accident insurance fund is hereby ordered to pay
THE COST OF CLAIMANT'S EXAMINATION AND SUBSEQUENT REPORT RENDERED 
BY DR. CHARLES C. BROWN AND HOLD CLAIMANT AND HIS ATTORNEY HARMLESS 
ON ACCOUNT OF HAVING SECURED SAID SERVICES, ON THE CONDITION THAT 
CLAIMANT AVAIL HIMSELF OF, AND COOPERATE IN, THE OFFERED TREATMENT.

WCB CASE NO. 72-2389 APRIL 30, 1974

ESTELLA MURDOCK, CLAIMANT
BURTON J. FALLGREN, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.

On NOVEMBER 2 7 , 1 9 7 3 , A MEDICAL BOARD OF REVIEW WAS APPOINTED
TO DECIDE THE CLAIMANT1 S APPEAL OF A HEARING OFFICER' S ORDER 
AFFIRMING A DETERMINATION ORDER AWARD OF 32 DEGREES FOR UNSCHEDULED 
DISABILITY RESULTING FROM HER OCCUPATIONAL DISEASE.
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On APRIL 1 5 , 1 9 73 , THE WORKMEN1 S COMPENSATION BOARD

RECEIVED THE FINDINGS OF THE MEDICAL BOARD OF REVIEW IN THE FORM 
OF MEDICAL REPORT BY DR, JOHN L, MARXER WHICH REPORT WAS ADOPTED 
AND APPROVED BY THE OTHER MEMBERS OF THE MEDICAL BOARD OF REVIEW.
THE FINDINGS AND REPORT ARE ATTACHED HERETO AS EXHIBIT * ' A. * * ALSO 
ATTACHED, AS EXHIBIT * T B, * * IS A SEPARATE REPORT RENDERED BY DR. RAAF,

The ESSENTIAL CONCLUSION OF DR. MARXER1 S MEDICAL REPORT IS 
THAT CLAIMANT’ S PREVIOUS AWARD ’ ' IS CERTAINLY ADEQUATE. * * THE 
EFFECT OF THIS CONCLUSION IS TO AFFIRM THE HEARING OFFICER'S ORDER.

Pursuant to ors 6 56.8 1 4 , the findings of the medical board

OF REVIEW, AFFIRMING THE HEARING OFFICER'S ORDER, DATED DECEMBER 
4 , 1 972 , ARE HEREBY FILED AS FINAL AND BINDING.

WCB CASE NO. 73-1253 MAY 2, 1974

RONALD LARSON, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.

On APRIL 1 2 , 1 974 , THE BOARD ISSUED AN ORDER GRANTING A
MOTION TO RECONSIDER ITS ORDER ON REVIEW BASED ON THE FUND1 S 
ALLEGATION THAT THE PARTIES HAD STIPULATED TO REOPENING OF THE 
CLAIMANT' S CLAIM.

Having now received claimant's response, it appears the

REOPENING RELATES TO A SUBSEQUENT WORSENING OF HIS CONDITION 
AFTER HE HAD ORIGINALLY BECOME MEDICALLY STATIONARY. UNDER THESE 
CIRCUMSTANCES, THERE IS NO NECESSITY OF SETTING ASIDE THE 
PERMANENT DISABILITY AWARD PREVIOUSLY GRANTED. THE EFFECT OF THE
board's order on review is to declare his status before the worsen
ing OCCURRED. THE HELTON CASE, CITED BY THE FUND, IS FACTUALLY 
DISTINGUISHABLE FROM THIS CASE.

It is true claimant's claim will be reevaluated upon

COMPLETION OF HIS CURRENT TREATMENT AND CONVALESCENCE. THE 
EVALUATORS MAY THEN FIND CLAIMANT1 S PERMANENT DISABILITY HAS BEEN 
REDUCED, INCREASED, OR HAS REMAINED THE SAME. HOWEVER, BECAUSE 
THE REOPENING OF CLAIMANT' S CLAIM HAS SUSPENDED THE FUND' S OBLIGA

TION TO PAY THE PERMANENT DISABILITY COMPENSATION AWARDED BY OUR 
ORDER ON REVIEW UNTIL THE CLAIM IS AGAIN REEVALUATED, THE FUND WILL 
NOT BE PREJUDICED BY THE EXISTENCE OF THE PERMANENT DISABILITY AWARD.

The court of appeals has specifically ruled ''there is
NOTHING IN THE WORKMEN* S COMPENSATION LAW WHICH PROHIBITS AN 
INJURED EMPLOYEE FROM RECEIVING A PERMANENT PARTIAL DISABILITY 
AWARD AND THEN LATER RECEIVING TEMPORARY TOTAL DISABILITY BENEFITS 
IF HIS CONDITION DETERIORATES TO THE POINT WHERE HE CANNOT WORK. ' ' 
HORN V. TIMBER PRODUCTS, INC. , 12 ORAPP 365 (1973). THIS IS
PRECISELY THE SITUATION WE HAVE HERE. WE THUS CONCLUDE THAT THE 
PERMANENT DISABILITY AWARD GRANTED BY OUR ORDER ON REVIEW, DATED 
MARCH 1 4 , 1 974 , SHOULD NOT BE SET ASIDE.

ORDER
The ORDER ON REVIEW ENTERED IN THE ABOVE ENTITLED CASE ON 

MARCH 1 4 , 1 974 , IS HEREBY RATIFIED IN ITS ENTIRETY AND REPUBLISHED
AS THE BOARD* S FINAL ORDER ON REVIEW AS OF THE DATE OF THIS ORDER.



WCB CASE NO. 73-1740 1974MAY 3,

BOB JOE SHELL, CLAIMANT
SAHLSTROM, STARR AND VINSON,
claimant's attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wjlson and moore.

Claimant has requested board review of a referee" s order
WHICH AFFIRMED THE DETERMINATION ORDER AWARDING HIM 48 DEGREES 
OR IS PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED LOW BACK 
DISABILITY.

Claimant, a then 20 year old carpenter, suffered a compensable
LOW BACK INJURY ON DECEMBER 2 6 , 1 9 72 , WHILE CARRYING LUMBER ON A
CONSTRUCTION JOB. ' DR. CHEN TSAI PERFORMED BACK SURGERY ON JANUARY 
1 2 , 1 9 7 3 , FROM WHICH CLAIMANT HAS SUCCESSFULLY RECOVERED. UPON
ADVICE NOT TO RETURN TO HEAVY CARPENTRY, CLAIMANT HAS TRAINED FOR 
AND IS EMPLOYED IN CABINET MAKING, WHILE CLAIMANT1 S PRESENT EARNINGS 
HAVE BEEN REDUCED, HIS POTENTIAL FUTURE EARNINGS MAY SUBSTANTIALLY 
INCREASE WITH LESS PHYSICAL OUTPUT REQUIRED.

The HEARINGS REFEREE WAS OF THE OPINION THAT CLAIMANT HAD 
BEEN ADEQUATELY COMPENSATED FOR ANY PERMANENT LOSS OF WAGE 
EARNING CAPACITY SUFFERED AS A RESULT OF THE INDUSTRIAL INJURY BY 
THE AWARD OF 4 8 DEGREES OR 15 PERCENT OF THE MAXIMUM ALLOWABLE 
FOR UNSCHEDULED INJURY.

The board, on review, concurs with the opinion of the
REFEREE AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the referee, dated December 14, 1973, is

HEREBY AFFIRMED.

WCB CASE NO. 72-1484 MAY 3, 1974

THE BENEFICIARIES OFALFRED F. HOLST, DECEASE D
HUSBAND, JOHNSON AND FECHTEL,
CLAIMANT’ S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The ABOVE ENTITLED MATTER INVOLVES THE ISSUE OF WHETHER A 
FATAL HEART ATTACK SUSTAINED BY A LOG TRUCK DRIVER WAS COMPENSABLY 
PRECIPITATED BY HIS WORK EFFORTS, THE WIDOW1 S CLAIM WAS DENIED 
BY THE STATE ACCIDENT INSURANCE FUND. UPON HEARING, THE REFEREE 
ORDERED ALLOWANCE OF THE CLAIM AND PAYMENT OF BENEFITS. THE 
STATE ACCIDENT INSURANCE FUND HAS REQUESTED BOARD REVIEW OF THIS 
ORDER.
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Claimant was a log truck driver who suffered a fatal heart
ATTACK ON JANUARY 2 7, 19 72 , HE HAD DRIVEN A LOG TRUCK FOR
APPROXIMATELY 3 0 YEARS, BUT HAD BEEN EMPLOYED ONLY TWO OR THREE 
MONTHS BY THIS EMPLOYER, DEATH CAME WHILE CLAIMANT WAS PUTTING 
ON TIRE CHAINS ON THE LOG TRUCK.

As IN SO MANY HEART CASES, THE DECISION RESTS UPON THE 
ACCEPTANCE OF THE EXPERT MEDICAL TESTIMONY, ON DE NOVO REVIEW,
WE CONCUR WITH THE REFEREE* S ACCEPTANCE THAT THE WORK THE 
CLAIMANT DID ON THE MORNING IN QUESTION WAS A MATERIAL CONTRIBUTING 
CAUSE OF CLAIMANT* S HEART ATTACK AND DEATH, THE ORDER OF THE 
REFEREE REQUIRING THE STATE ACCIDENT INSURANCE FUND TO ACCEPT THE 
CLAIM AND PAY BENEFITS SHOULD BE AFFIRMED.

ORDER
The order of the referee, dated October 24, 1973, is

HEREBY AFFIRMED.

Counsel for claimant is awarded a reasonable attorney's fee

IN THE AMOUNT OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES RENDERED ON BOARD REVIEW.

WCB CASE NO. 73-944 MAY 6, 1974

RAY ANTHONY, CLAIMANT
POZZI, WILSON AND ATCHISON,
CLAIMANT* S ATTYS.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

A referee's ORDER GRANTED CLAIMANT AN ADDITIONAL 32 DEGREES 
FOR UNSCHEDULED DISABILITY, MAKING A TOTAL OF 80 DEGREES. CLAIMANT 
NOW SEEKS BOARD REVIEW OF THIS ORDER CONTENDING HE IS ENTITLED TO 
A GREATER PAID AWARD.

Claimant had a good employment record in plywood mills,
HAVING STARTED IN 1 9 5 7 ON THE GREEN CHAIN AND HAD PROGRESSED TO THE 
PLACE WHERE HE COULD ACT AS A MILL SUPERINTENDENT. AFTER BEING 
OUT OF THE STATE OF OREGON FOR SOME TIME, HE RETURNED TO WORK AS 
A M ILLWRIGHT AND ON SEPTEMBER 11, 19 7 1, SUSTAINED A COMPENSABLE
INJURY TO HIS BACK WHILE SO EMPLOYED. DR. WEINMAN PERFORMED A 
MYELOGRAM AND LUMBAR LAMINECTOMY WHICH HAS LEFT CLAIMANT WITH 
RESIDUALS PRECLUDING HIS RETURN TO MILL WORK.

The referee found claimant to be highly motivated, talented

AND ANXIOUS TO SECURE RETRAINING AND ADDITIONAL EDUCATION. AT THE 
PRESENT, CLAIMANT IS NEARING COMPLETION OF A TWO-YEAR JUNIOR 
COLLEGE PROGRAM IN BUSINESS TECHNOLOGY WHERE HE HAS MADE A 3.6 7 
G. P. A. , AND IS DESIROUS OF CONTINUING HIS EDUCATION FOR ANOTHER TWO 
YEARS AND RECEIVE HIS BACHELOR'S DEGREE.

The BOARD, ON REVIEW, CONCLUDES THE AWARD OF DISABILITY MADE 
BY THE REFEREE SHOULD BE AFFIRMED. CLAIMANT IS, HOWEVER, ADVISED 
TO CONTACT THE BOARD* S DISABILITY PREVENTION DIVISION WHICH CAN, IN 
APPROPRIATE CIRCUMSTANCES, PROVIDE ASSISTANCE IN FURTHER SCHOOLING 
FOR VOCATIONAL REHABILITATION PURPOSES.
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ORDER
The order of the referee, dated December 12, 1973, is

HEREBY AFFIRMED.

WCB CASE NO. 73-1007 MAY 6, 1974

ARTHUR CROUCH, CLAIMANT
BURTON BENNETT, CLAIMANT’S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

The issues involved are whether claimant is entitled to

FURTHER MEDICAL CARE AND TEMPORARY TOTAL DISABILITY OR, IF 
CLAIMANT IS MEDICALLY STATIONARY, THE EXTENT OF HIS PERMANENT 
DISABILITY.

The DETERMINATION ORDER OF MARCH 6 , 1 9 73 , TERMINATED

TEMPORARY TOTAL DISABILITY EFFECTIVE MARCH 6 , 1 9 73 , AND ESTABLISHED
A 25 PERCENT UNSCHEDULED NECK AND SHOULDER DISABILITY. THE REFEREE 
REVERSED THE DETERMINATION ORDER AND FOUND CLAIMANT NOT TO BE 
MEDICALLY STATIONARY, ORDERING TEMPORARY TOTAL DISABILITY TO BE 
REINSTATED. THE BOARD REVERSES THE REFEREE AND REINSTATES THE 
DETERMINATION ORDER.

The CLAIMANT, a 56 YEAR old, married, heavy equipment 
OPERATOR, RECEIVED AN INDUSTRIAL INJURY NOVEMBER 2 3 , 1 9 7 0 . IT IS
INTERESTING TO NOTE THAT THE ORIGINAL 801 REPORT OF ACCIDENT,
STATES TT DRIVING GRADER, HIT ROCK------STRUCK SHOULDER AGAINST
STEEL STEERING WHEEL. ’ * THE INITIAL REPORT FROM THE ATTENDING
PHYSICIAN STATES ' ’ RUNNING A GRADER-----HIT CHEST AND SHOULDER
AGAINST STEERING WHEEL. ’ T ANOTHER ATTENDING PHYSICIAN GIVES A 
HISTORY OF THE PATIENT DRIVING A GRADER WHEN THE GRADER SUDDENTLY 
STOPPED. THE CLAIMANT’S TESTIMONY AND THE SUBSEQUENT MEDICAL 
REPORTS REFLECT A COLLISION BETWEEN THE GRADER AND A LOGGING 
TRUCK. REGARDLESS OF THIS DISCREPANCY IN THE RECORD, THE BOARD 
ACCEPTS THE FINDING THAT CLAIMANT WAS INJURED WHILE OPERATING A 
ROAD GRADER.

Claimant has received conservative care since the date of

THE ACC I DENT, NOVEMBER 2 3 , 19 7 0 . A CHRONOLOGICAL RECITAL OF
THE TREATMENT AND EXAMINATION BY THE VARIOUS DOCTORS IS AS FOLLOWS -
1 . Dr. JOHN H. WEARE, M. D. , BURNS, OREGON - FIRST TREATMENT 
NOVEMBER 2 3 , 1 9 7 0 . PRESCRIBED REST AND HEAT AND ESTIMATED THE
TIME FOR RETURN TO REGULAR EMPLOYMENT OF ONE TO TWO WEEKS.

2. Dr. WILLIAM D. GUYER, M.D. - SAW THE CLAIMANT NOVEMBER 24,

19 7 0 , AND REPORTED C LAI MANT HAD NO GROSS BRUISING OR DEFORM ITY 
OF THE CHEST OR SHOULDERS. ESTIMATED CLAIMANT WOULD BE OFF WORK 
FOR A COUPLE OF WEEKS, BUT THEN WOULD BE ABLE TO RESUME ACTIVITIES.

3 . Dr. W ILL 1AM D. GUYER, M.D. - REPORT OF JANUARY 11, 1971,

REFLECTS DATE OF LAST TREATMENT, DECEMBER 16, 1970, STATING
CLAIMANT CANCELED THE APPOINTMENT OF JANUARY 6 , 1971, AND THAT
HE WAS CHANGING DOCTORS.

—2 5 5 —



4 . Report of February i 6 , 1971 - dr. edward for by, m.d. - reflect

ing DATE OF LAST TREATMENT FEBRUARY 8, 197 1 AND IS REFERRING
PATIENT TO DR. THOMAS ADAMS.

5. Report, dated February 26, 1971 - dr. thomas adams, m.d. -
SHOWING DATE OF LAST TREATMENT FEBRUARY 26, 1971 , AND ESTIMATING
THREE WEEKS FURTHER TIME LOSS.

6. Numerous reports from dr. r. l. cutter, m.d. - and billings
SHOWING OFFICE CALLS WITH DR. CUTTER AND PHYSICAL THERAPY TREATMENTS 
FROM MARCH 18, 1971 TO OCTOBER 19, 1972, CONS! STING OF 151 PHYSICAL
THERAPY TREATMENTS AND 1 4 OFFICE CALLS.

7. Report, dated September 14, 1972, from dr. anthony s.
WATTLEWORTH, M.D. , BEND ORTHOPEDIC AND FRACTURE CLINIC, REFLECTING 
THE PATIENT SEEMS TO BE STABLE AT THIS TIME AND THERE IS SOME 
PERMANENT DISABILITY.

8 . LeTTE R OF OCTOBER 5 , 1 9 7 2 , FROM DR. CUTTE R, REBUTTING THAT

PATIENT WAS STABLE.

9. Initial report from dr. rinehart of October 23 , 1972, and

SUBSEQUENT REPORTS AND BILLINGS FOR 16 OFFICE CALLS AND 4 5 
PHYSICAL THERAPY TREATMENTS FROM OCTOBER 2 3 , 1 9 7 2 TO MARCH 2,
1 9 7 3 .
10. Disability prevention division work-up including psychologist
DR. NORMAN HICKMAN1 S STATEMENT THAT PROGNOSIS FOR RESTORATION 
AND REHABILITATION IS RELATIVELY GOOD AS FAR AS PSYCHOLOGICAL 
FACTORS ARE CONCERNED AND BACK EVALUATION CLINIC REPORT, SIGNED BY 
TWO ORTHOPEDIC SURGEONS AND A NEUROSURGEON, RECOMMENDING THAT 
THE PATIENT NOT RECEIVE FURTHER TREATMENT, THAT THE PATIENT’S 
CONDITION IS STATIONARY AND HIS CLAIM CAN BE CLOSED. FURTHER, THAT 
THE PATIENT IS ABLE TO RETURN TO HIS FORMER OCCUPATION AND THE 
PATIENT HAS A MILDLY MODERATE LOSS OF FUNCTIONS DUE TO THE 
INDUSTRIAL INJURY. THIS REPORT IS DATED OCTOBER 3 1 , 19 7 2 .
i 1 . October 3 i , 1972, report from dr. rinehart indicating ’ t mr.
CROUCH PRESENTS A CLASSICAL SYMPTOM COMPLEX WHICH IS POORLY 
UNDERSTOOD BY THE MAJORITY OF THE MEDICAL PROFESSION. ’ ' AND 
FURTHER, ’ T IT IS MY OPINION THAT HE IS PRESENTLY TOTALLY DISABLED 
AND WILL REMAIN SO FOR PERHAPS A YEAR. ’ ’
12. A LETTER OF DECEMBER 14, 1972 , SIGNED BY DR. R. E. RINEHART,
SHOWING THAT THE TEMPORARY DISABILITY CONTINUES AND ANTICIPATING 
CONSERVATIVE TREATMENT OVER THIS NEXT SEVERAL MONTHS.

The board does not accept or condone the remarks of claimant's

COUNSEL IN HIS OPENING STATEMENT AS REFLECTED IN THE RECORD MADE 
AT THE HEARING. ( P 1 1 , L13 AND 14 — LINES 3, 4, 5, 6, 9, 10, 11,
12, 13). THE BOARD I S PERSUADED BY THE MED ICAL REPORTS AND OPINIONS
OF THE ORTHOPEDISTS, THE NEUROLOGIST, AND. GENERAL PRACTITIONERS 
WHO EXAMINED AND TREATED CLAIMANT SHORTLY AFTER THE INJURY, THAT 
THE CLAIMANT' S CONDITION IS MEDICALLY STATIONARY AND HAS BEEN SINCE 
MARCH 6 , 1 9 73 . THE BOARD FURTHER CONCURS WITH THE DETERMINATION
ORDER THAT 25 PERCENT UNSCHEDULED PERMANENT PARTIAL DISABILITY 
ADEQUATELY COMPENSATES THE CLAIMANT'S PERMANENT DISABILITY.

Pursuant to ors 6 5 6 . 2 4 5 (2) claimant is entitled to choose

HIS OWN TREATING PHYSICIAN. HOWEVER, ORS 6 5 6 , 2 4 5 ( 1 ) OBLIGATES 
THE FUND TO PROVIDE MEDICAL SERVICES ONLY FOR SO LONG '' - - - AS
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T ITHE NATURE OF THE INJURY OR THE PROCESS OF RECOVERY REQUIRES — - — 
ORS 6 5 6 . 2 6 8 ESTABLISHES THAT THE WORKMEN'S COMPENSATION BOARD, 
RATHER THAN THE TREATING PHYSICIAN, CLAIMANT, OR THE STATE 
ACCIDENT INSURANCE FUND HAS THE POWER AND AUTHORITY TO DETERMINE, 
BASED ON FACTUAL EVIDENCE, WHEN THAT POINT HAS BEEN REACHED.

The BOARD HAS PREVIOUSLY BEEN REQUESTED TO RESOLVE CONFLICTS 
BETWEEN DR. RINEHART'S RECOMMENDATIONS AND THE RECOMMENDATIONS 
OF OTHER PHYSICIANS. FLORENCE SPARGUR, WCB CASE NO. 7 2 -2 2 80 AND 
72 -2 730, ORDER ON REVIEW, JUNE 6, 1973. IN TH IS CASE, AS IN THE 
SPARGUR CASE, WE ARE NOT REJECTING DR. RINEHART'S OPINION OUT OF 
HAND — WE ARE SIMPLY PERSUADED BY OUR DE NOVO REVIEW THAT THE 
MINISTRATIONS OF DR. RINEHART WERE NOT REQUIRED BY THE NATURE OF 
THE INJURY NOR DID THEY AID THE PROCESS OF CLAIMANT'S RECOVERY.
THE BOARD' S EVALUATION DIVISION, IN NOT TERMINATING TIME LOSS 
BEFORE MARCH 6 , 19 73 GAVE CLAIMANT THE BENEFIT OF THE DOUBT.

We ARE ALSO PERSUADED BY a PREPONDERANCE OF THE EVIDENCE 
THAT CLAIMANT IS NOT PHYSICALLY PREVENTED FROM RETURNING TO 
FULL TIME WORK OF THE SORT HE FORMERLY PURSUED, THE REFEREE'S 
ORDER SHOULD BE REVERSED AND THE DETERMINATION ORDER DATED MARCH 
6 , 1 9 7 3 SHOULD BE AFFIRMED.

ORDER
The ORDER OF THE REFEREE, DATED DECEMBER 1 9 , 1 97 3 IS

REVERSED AND THE DETERMINATION ORDER DATED MARCH 6 , 1 973 IS
AFFIRMED.

Pursuant to ors 6 56 . 3 1 3 , no compensation paid pursuant to

THE REFEREE1S ORDER IS RECOVERABLE.

WCB CASE NO. 73-1288 MAY 7, 1974

MILAN UPPENDAHL, CLAIMANT
MILO W. POPE, CLAIMANT1 S ATTY.
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant seeks board review of a referee's order which
DISMISSED THE claimant's REQUEST FOR HEARING FOR INCREASED 
COMPENSATION ON ACCOUNT OF AGGRAVATION ON THE GROUNDS THAT THE 
MEDICAL REPORTS SUBMITTED WERE NOT SUFFICIENT TO CONFER JURISDIC
TION REQUIRED BY ORS 656.271 ( 1 ).

The board, on review, notes the recent decision of the
COURT APPEALS IN THE CASE OF DONALD MCKINNEY V. G. L. PINE, INC. ,
9 8 ADV SH 1440,------OR APP-------- (MARCH, 1 974) WHICH STATES -

''. . . In order to support an AGGRAVATION claim,
THE PHYSICIAN'S OPINION WOULD HAVE HAD TO 
INDICATE that there was a REASONABLE BASIS FOR 
believing that claimant's condition had worsened
... IT DOES NOT do SO, IT STATES ONLY.THAT 
CLAIMANT HAS EXPERIENCED 'MORE PAIN1 SINCE HIS 
INJURY, . . . THERE IS NO INDICATION OF WHAT
CHANGE, IF ANY, OCCURRED. . . ' '
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ThaS" ruling is applicable to the facts of this case. 

The board concurs with the finding of the referee and

CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the referee, dated December 4 , 1973, is

HEREBY AFFIRMED.

WCB CASE NO. 73-1554 MAY 7, 1974

CHARLES BALLARD, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT'S ATTYS.

PHILIP A. MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This matter involves a claimant who sustained a back injury

FOR WHICH HE WAS GRANTED A PERMANENT PARTIAL DISABILITY AWARD 
EQUAL TO 25 PERCENT OR 80 DEGREES UNSCHEDULED DISABILITY BY 
DETERMINATION ORDER. THE HEARING OFFICER GRANTED AN ADDITIONAL 
AWARD, MAKING A TOTAL OF 3 5 PERCENT OR I 12 DEGREES. CLAIMANT 
REQUESTS BOARD REVIEW OF THIS ORDER, CLAIMING HE IS ENTITLED TO A 
GREATER AWARD OF DISABILITY.

Claimant's work history began in i 95 8 working for defendant

EMPLOYER, FOLLOWED BY SEVERAL YEARS OF MILITARY SERVICE, SEVERAL 
YEARS OF OUT-OF-STATE EMPLOYMENT AND A RETURN TO OREGON TO WORK 
FOR THE SAME EMPLOYER, AL PIERCE LUMBER COMPANY.

On APRIL 2 , 1971, CLAIMANT INJURED HIS BACK WHICH RESULTED

IN A FUSION AND LEAVING SOME RESIDUAL DISABILITY. AN ATTEMPT TO 
RETURN TO WORK WAS NOT SUCCESSFUL AND CLAIMANT QUIT IN MAY, 1 9 73 .

Claimant is a young man, 35 years old, who has had training

AS AN AIRCRAFT MECHANIC AND LACKS JUST A FEW HOURS SHORT OF OBTAINING 
A COMMERCIAL PILOT'S LICENSE. IN ADDITION, CLAIMANT HAS BEEN 
FURNISHED A FISHING BOAT BY HIS FATHER, WHICH HE AND HIS WIFE HAVE 
BEEN USING TO DO COMMERCIAL FISHING. ALTHOUGH CLAIMANT IS NOW 
PRECLUDED FROM RETURNING TO THE HEAVY TYPE WORK WHICH HE HAD 
ALWAYS DONE, HE DOES HAVE AT LEAST THESE TWO AREAS IN WHICH HE 
CAN SUCCESSFULLY WORK. HOWEVER, THE EVIDENCE CONCERNING THE 
EXTENT TO WHICH HIS EARNINGS HAVE BEEN PERMANENTLY REDUCED IS, IN 
SUMMARY, VAGUE AND IMPRECISE.

The board, on review, finds the evidence with respect to 
claimant's earning capacity does not substantiate a finding of
A GREATER AWARD OF DISABILITY.

ORDER
The order of the hearing officer, dated september 14, 1973,

IS HEREBY AFFIRMED.
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WCB CASE NO. 73-1390 1974MAY 8,

SANDRA HUSSEY, CLAIMANTBURTON J. FALLGREN, CLAIMANT1 S ATTY.

MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan,

Claimant requests board review of a referee's order seeking

ADDITIONAL TIME LOSS COMPENSATION TO OCTOBER 1 , 19 7 3 , AND CONTENDING
THE AWARD OF 48 DEGREES PERMANENT PARTIAL DISABILITY, GRANTED BY 
A DETERMINATION ORDER, IS INADEQUATE. AT HEARING, THE REFEREE 
ALLOWED TIME LOSS FROM JANUARY 3 0 , 1 9 73 TO JULY 1 1 , 1973, ASSESSED
A PENALTY FOR UNREASONABLE RESISTANCE AND DELAY, AND AFFIRMED THE 
PERMANENT DISABILITY AWARD.

Claimant, age 38, was employed as a nurse’s aide when she

SLIPPED AND FELL ON A WET FLOOR, SUFFERING A LOW BACK STRAIN ON 
MAY 2, 1972. SHE RECEIVED CONSERVATIVE TREATMENT BUT RECOVERY
WAS HAMPERED BY HER EXTREME OBESITY.

Time loss compensation was terminated as of January 30,
1 9 73 , WHEN CLAIMANT TELEPHONED TO REPORT SHE WISHED TO RETURN TO 
WORK. CLAIMANT DID NOT ACTUALLY DO SO FOR REASONS THAT ARE 
DISPUTED BY THE PARTIES. THEREAFTER, NO FURTHER PAYMENTS WERE 
MADE UNTIL AUGUST 1 0 , 1973 , IN SPITE OF MEDICAL EVIDENCE RECEIVED
IN MAY INDICATING THEIR NECESSITY. THE REFEREE CORRECTLY OBSERVED,
IN AWARDING PENALTIES, THAT THE EM PLOYER1 S HANDLING OF THIS MATTER 
WAS UNREASONABLE. HE AWARDED TIME LOSS FROM JANUARY 30 , 1 9 73 , TO
JULY 1 1 , 1 97 3 , THE POINT AT WHICH DR. BERSELLI REPORTED CLAIMANT1 S
CONDITION WAS STATIONARY. ALTHOUGH DR. BERSELLI1 S LETTER REPORTED 
HER CONDITION MEDICALLY STATIONARY, HE WENT ON TO STATE IN THE SAME 
LETTER -

''2. I DO THINK SHE WAS TOTALLY DISABLED AFTER MAY 1 8 , 1 97 3 .

' ' 3 . At this point i do not feel she is now able to work. ' ’
JOINT EXHIBIT E.

It was not until October i , 1973 that he concluded she could now

RETURN TO WORK ON A FULL TIME BASIS (HEARING OFFICER* S EXHIBIT 1 ) .

We are of the opinion that claimant is entitled to time loss

TO OCTOBER 1 , 19 73 , BEING THE FIRST POINT, OF RECORD, THAT THE
TREATING PHYSICIAN INDICATED CLAIMANT COULD BE SELF SUPPORTING 
FOLLOWING THE INJURY. THE REFEREE* S ORDER SHOULD BE MODIFIED 
ACCORDINGLY.

Regarding the extent of permanent disability issue, claimant

CONTENDS THE EMPLOYER MUST COMPENSATE CLAIMANT FOR THE DISABLING 
EFFECTS OF HER OBESITY, CITING THE AXIOM THAT "THE EMPLOYER TAKES 
THE WORKMAN AS HE FINDS HIM** AND THE RECENT CASES OF HOFFMAN V. 
BUMBLE BEE SEAFOODS, 97 ADV SH 2 1 4 6 ( 1 9 7 3 ) AND PATITUCCI V. BOISE
CASCADE CORP, , 8 OR APP 503 (1972). THE HOFFMAN CASE DEALT WITH

THE QUESTION OF WHETHER A COMPENSABLE ACCIDENTAL INJURY HAD OCCURRED 
RATHER THAN WITH THE ISSUE OF PERMANENT DISABILITY.
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Hoffman was an obese worker who filleted and scaled fish.
HER OBESITY ALONE PRODUCED STRESS AND STRAIN ON HER BODY STRUCTURE. 
THE STRAIN PRODUCED BY HER WORK, WHEN ADDED WITH THE OBESITY 
CAUSED STRAIN, INJURED HER BACK. WITHOUT THE OBESITY, PROBABLY NO 
INJURY WOULD HAVE OCCURRED. LIKEWISE, WITHOUT THE WORK STRAIN,
SHE PROBABLY WOULD NOT HAVE SUFFERED INJURY. THE BOARD, THEREFORE, 
FOUND THAT HER INJURY WAS COMPENSABLE ON THE BASIS THAT THE EMPLOYER 
TAKES THE WORKMAN AS HE FINDS HIM.

In this case, we are dealing with a different issue than in
HOFFMAN. WE RECOGNIZE CLAIMANT'S OBESITY PROBABLY PRODUCED A 
MORE SEVERE PHYSICAL INJURY AND A MORE SEVERE PERMANENT PHYSICAL 
IMPAIRMENT AS A CONSEQUENCE THAN WOULD HAVE OCCURRED TO A PERSON 
OF NORMAL WEIGHT. THE PERMANENT DISABLING EFFECT OF THE OBESITY 
PRODUCED IMPAIRMENT IS LEGALLY A LIABILITY OF THE EMPLOYER UNDER 
THE "EMPLOYER TAKES THE WORKMAN AS HE FINDS HIM11 DOCTRINE.

The claimant's obesity, combined with her injury produced

DISABILITY, MAKES HER A LESS DESIRABLE PROSPECTIVE EMPLOYEE.
ASSUMING SHE REMAINS OBESE, SHE WILL PROBABLY HAVE CONTINUING 
DIFFICULTY OBTAINING AND HOLDING EMPLOYMENT.

In patitucci, claimant had an underlying and preexisting 
NEUROSIS WHICH was fixed and untreatable. her physical impairment

AND THE NEUROTIC REACTION TO IT, BEING PERMANENT, RENDERED HER 
PERMANENTLY AND TOTALLY DISABLED. THE EMPLOYER WAS LIABLE FOR 
ALL THE DISABILITY BECAUSE THE COMBINATION OF FACTORS RESULTED
in a permanent condition.

Here, we are also dealing with a combination of factors -
PHYSICAL IMPAIRMENT, WHICH IS BEYOND THE ABILITY OF CLAIMANT TO 
CHANGE, AND OBESITY.

We RECOGNIZE THAT FOR SOME PEOPLE, LOSING WEIGHT IS EXTREMELY 
DIFFICULT. HOWEVER, IT IS WITHIN THE REALM OF THE POSSIBLE AND 
THUS IS NOT A PERMANENT CONDITION. ADDITIONALLY, ORS 656.325 
REQUIRES INJURED WORKMEN TO, IN EFFECT, ' ' MITIGATE THE DAMAGES1 ' 
RESULTING FROM AN INDUSTRIAL INJURY.

Claimant cannot voluntarily remain obese and demand permanent

DISABILITY COMPENSATION FOR THE ADVERSE ECONOMIC CONSEQUENCES 
WHICH NATURALLY RESULT FROM THE OBESITY SIMPLY BECAUSE SHE HAS 
SUFFERED A COMPENSABLE INJURY,

The referee correctly ruled in affirming the determination
ORDER, THAT '' . . . A REALISTIC EVALUATION OF CLAIMANT'S ABILITY
TO WORK, BEING COMPOUNDED BY HER SEVERE OVERWEIGHT PROBLEM,
REMAINS PURELY SPECULATIVE. ' '

Having reviewed the record de novo, we concur with the
OPINION OF THE REFEREE CONCERNING CLAIMANT'S DISABILITY AWARD.

ORDER

The order of the referee, dated December 6 , 1973 is hereby
MODIFIED TO ALLOW CLAIMANT TEMPORARY TOTAL DISABILITY THROUGH 
OCTOBER 1 , 1 9 7 3 .

The referee's order is hereby affirmed in all other respects. 

Claimant's attorney is to receive as a fee, 25 percent of the

INCREASED COMPENSATION AWARDED HEREBY, PAYABLE FROM SAID AWARD, 
WHICH, WHEN COMBINED WITH FEES RECEIVED UNDER THE REFEREE'S ORDER, ' 
SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.
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WCB CASE NO. 73-1824 1974MAY 8,

LARRY DAVIS, CLAIMANT
ADY AND BLAIR, CLAIMANT'S ATTYS.
RHOTEN, RHOTEN AND SPEERSTRA,
DEFENSE ATTYS. '

REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

This claimant, a 35 year old cannery worker, sustained a

COMPENSABLE INJURY ON OR ABOUT JANUARY 1 4 , 1 9 7 2 , AND BY DETERMINATION
ORDER OF OCTOBER 2 , 19 7 2 , WAS AWARDED 1 5 PERCENT UNSCHEDULED
NECK DISABILITY EQUAL TO 4 8 DEGREES. UPON HEARING, THE REFEREE 
AWARDED CLAIMANT AN ADDITIONAL 48 DEGREES FOR A TOTAL UNSCHEDULED 
AWARD OF 96 DEGREES. THE EMPLOYER REQUESTS BOARD REVIEW OF THIS 
ORDER, CONTENDING THE MEDICAL REPORTS AND LAY TESTIMONY DO NOT 
SUPPORT SUCH AN INCREASE.

Claimant was hospitalized and underwent a myelogram and an

ANTERIOR DISC REMOVAL AND FUSION, C5-6 AND C6 -7 FOLLOWING WHICH
HIS condition improved, he has, however, been left with significant
PERMANENT DISABILITIES.

The referee's award, while ample, is supported by the

EVIDENCE AND THE BOARD CONCLUDES HIS ORDER SHOULD BE AFFIRMED IN 
ITS ENTIRETY.

ORDER
The order of the referee, dated December 3, 1973, is

AFF IRME D.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE AMOUNT OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE 
EMPLOYER FOR SERVICES CONNECTED WITH BOARD REVIEW.

WCB CASE NO. 73-1763 MAY 8, 1974

LEITHA A. ALMOND, CLAIMANT
FRANK W. MOWRY, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a referee's order which

AFFIRMED A DETERMINATION ORDER AWARDING CLAIMANT AN AWARD OF 
32 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY.

We HAVE REVIEWED THE RECORD DE NOVO AND, HAVING DONE SO, 
CONCLUDE THE REFEREE1 S ORDER SHOULD BE ADOPTED AS THE ORDER OF THE 
BOARD.
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ORDER

The order of the referee, dated November 29, 1973, is

HEREBY AFFIRMED,

WCB CASE NO. 73-2658 MAY 8, -1974

CLARENCE BALLEW, CLAIMANT
SAHLSTROM, LOMBARD, STARR AND VINSON,
c-laimant's Attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

This matter involves the extent of permanent disability

RESULTING FROM A MYOCARDIAL INFARCTION WHICH THE WORKMAN 
SUFFERED ON AUGUST IS, 1 972 , WHILE DELIVERING APPLIANCES FOR 
RUBENSTEIN's FURNITURE. THE REFEREE AFFIRMED THE DETERMINATION 
ORDER WHICH GRANTED CLAIMANT A PERMANENT PARTIAL DISABILITY 
AWARD OF 192 DEGREES OR 60 PERCENT OF THE MAXIMUM ALLOWABLE BY 
STATUTE.

Claimant has requested board review contending he is entitled

TO PERMANENT TOTAL DISABILITY AS A MEMBER OF THE ODD-LOT CATEGORY 
OF THE WORK FORCE.

For years prior to the infarction, claimant suffered from
ARTERIOSCLEROTIC HEART DISEASE AND' EXPERIENCED EPISODES OF 
AURICULAR FIBRILLATION. ADMITTEDLY, CLAIMANT IS NOT NOW ABLE TO 
RETURN TO EMPLOYMENT REQUIRING STRENUOUS EXERTION OR MANUAL 
LABOR — HOWEVER, THE REFEREE FOUND HIM NOT COMPLETELY I NCPAC ITATED 
FROM REGULARLY PERFORMING ANY WORK. THE MAJOR PART OF THE 
PROBLEM OF RE-EMPLOYMENT APPEARS TO BE THE LACK OF AVAILABLE 
WORK RATHER THAN INABILITY TO DO THE WORK.

The board, on review, concurs with the findings of the
REFEREE THAT THE EVIDENCE DOES NOT PRIMA FACIE ESTABLISH 
CLAIMANT IN THE ODD-LOT CATEGORY AND CONCLUDES HIS ORDER SHOULD 
BE AFFIRMED IN ITS ENTIRETY.

ORDER

The ORDER OF THE REFEREE, DATED JANUARY 8, 1974, IS HEREBY
AFFIRMED.
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WCB CASE NO. 72-3410 1974MAY 8,

JUDY SKOGSETH, CLAIMANT
BAILEY, DOBLIE, CENICEROS AND BRUUN,
claimant's ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY.CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant seeks board review of a hearing officer's order

WHICH AFFIRMED A DETERMINATION ORDER GRANTING A PERMANENT
PARTIAL DISABILITY AWARD OF 5 PERCENT (16 DEGREES) FOR UNSCHEDULED
DISABILITY.

Claimant fell down some stairs on June 9 , 1971, and sustained

A COMPENSABLE INJURY TO THE COCCYX FOR WHICH SHE RECEIVED CONSERVA
TIVE TREATMENT FROM DR. HOWARD L. CHERRY.

Dr. NATHAN SHLIM REPORTED MAY 1 7 , 1 9 7 2 , THE CLAIM WAS READY

FOR CLOSURE AND THE DISABILITY EXTREMELY MINIMAL. CLAIMANT RELIED
on dr. cherry's statement that she would not be able to return
TO HER SECRETARIAL POSITION, BUT CLAIMANT IS NOW GAINFULLY EMPLOYED 
AT A TRAVEL AGENCY AND THAT PROGNOSIS HAS BEEN PROVEN INACCURATE.

The board, on review, finds that claimant's disability does

NOT EXCEED THE AWARD OF 5 PERCENT UNSCHEDULED DISABILITY MADE 
PURSUANT TO ORS 656.268.

ORDER
The ORDER OF THE HEARING OFFICER, DATED OCTOBER 3 , 197 3 , IS

HEREBY AFFIRMED.

SAIF CLAIM NO. K 738366 MAY 8, 1974

JOHN H. CROGHAN, CLAIMANT
CAREY AND GOODING, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.

This claim was filed on behalf of the workman and accepted

BY THE THEN STATE INDUSTRIAL ACCIDENT COMMISSION FOR AN INJURY TO 
HIS RIGHT HIP OCCURRING JANUARY 23, 1941 AND DESCRIBED AS A FRACTURE
OF THE RIGHT ACETABULUM. THE CLAIM WAS CLOSED WITH NO AWARD OF 
PERMANENT PARTIAL DISABILITY.

Pursuant to ors 6 5 6 . 2 7 8 , the claim was reopened by the

board' S OWN MOTION ORDER DATED FEBRUARY 4, 1972, FOR BENEFITS

TO BE PROVIDED TO THE WORKMAN THROUGH THE STATE ACCIDENT INSURANCE
FUND.

Definitive treatment was delayed until may, 1973, by the 
workman's unrelated intervening physical problem, however, on
MAY 3 , 1 9 73 , DR. HOWARD JOHNSON, AN ORTHOPEDIST IN BOISE, IDAHO,
SURGICALLY REPLACED THE WORKMAN'S RIGHT HIP JOINT WITH A PROSTHETIC
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DEVICE. FOLLOWING HIS CONVALESCENCE, THE WORKMAN RETURNED TO 
PART-TIME SELF EMPLOYMENT IN HIS T ' ONE MAN1 T LOGGING AND SAWMILL 
OPE RATION ON SEPT EMBER 12, 1973. DR. JOHNSON* S REPORT OF AN
EXAM IN AT I ON ON MARCH 12 , 1974 DESCRIBES SOME RESIDUALS, I ND 1C ATES
THE CLAIMANT1 S CONDITION IS NOW MEDICALLY STATIONARY AND THE CLAIM 
SHOULD BE CLOSED WITH A DISABILITY AWARD APPROPRIATE TO HIS CONDITION.

ORDER
It is therefore ordered that claimant be allowed additional

COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM MAY 1 , 1973
THROUGH SEPTEMBER 4, 1 9 7 3 AND COMPENSATION FOR TEMPORARY PARTIAL
DISABILITY FROM SEPTEMBER 5 , 19 73 THROUGH MARCH 1 2 , 19 7 4 .

It IS FURTHER ORDERED THAT CLAIMANT BE GRANTED A PERMANENT 
PARTIAL DISABILITY AWARD OF 35.2 DEGREES WHICH IS EQUAL TO 40 PERCENT 
OF THE MAXIMUM ALLOWABLE LOSS OF THE RIGHT LEG BY SEPARATION.

Claimant's attorney may recover from the compensation

AWARDED BY THIS ORDER, ANY UNPAID BALANCE OF THE FEE AWARDED BY 
THE BOARD' S ORDER OF FEBRUARY 4 , 1 9 7 2 .

NOTICE OF APPEAL
Pursuant to ors 656.278 -

The CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW OR APPEAL ON 
THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The state accident insurance fund may request a hearing on
THIS ORDER.

This order is final unless within 30 days from the date hereof,
THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 
A HEAR ING.

WCB CASE NO. 67-1528 MAY 8, 1974

OWEN W. GAFFNEY, CLAIMANT
On JANUARY 7 , 1 97 4 THE WORKMEN1 S COMPENSATION BOARD RECEIVED

A LETTER FROM DR. N. J. WILSON, AN ORTHOPEDIC SPECIALIST FROM 
MEDFORD, OREGON, CONCERNING THE CLAIMANT, OWEN W. GAFFNEY.
AMONG OTHER THINGS CONTAINED IN HIS LETTER HE STATED -

' ' I WOULD BE OF THE OPINION THAT CONSIDERATION OF 
SURGICAL TREATMENT AT THIS POINT TO RETURN THIS MAN 
TO EMPLOYMENT WOULD PROBABLY BE MOST IMPRACTICAL.
WOULD STATE VERY BLUNTLY THAT IT WOULD APPEAR THAT 
THIS MAN HAS BEEN LOST IN THE BUREAUCRATIC SHUFFLE 
AND HE PROBABLY WAS DESERVING OF MORE MEDICAL ATTEN
TION THAN HE RECEIVED FOR HIS INDUSTRIAL INJURY. I 
HAVE ALWAYS HAD THE GREATEST FAITH IN THE FAIRNESS OF 
THE STATE ACCIDENT INSURANCE FUND IN LOOKING OUT FOR 
INJURED WORKMEN, FOR WHOM IT EXISTS. I WOULD LIKE TO 
ENTER A PLEA THAT THIS MAN'S LOW BACK INJURY CLAIM BE 
REVIEWED AND THAT HE AT LEAST BE GIVEN THE CONSIDERATION 
OF INCREASED DISABILITY WITH TREATMENT PRIVILEGES.''
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In response to dr. Wilson's request on behalf of the
CLAIMANT, THE BOARD ISSUED AN ORDER ON FEBRUARY 7, 1974, REQUIRING
THE STATE ACCIDENT INSURANCE FUND TO ARRANGE FOR, AND UNDERWRITE 
THE COST OF, A FULL EVALUATION OF THE CLAIMANT'S PRESENT CONDITION 
BY THE STAFF OF ITS DISABILITY PREVENTION DIVISION IN PORTLAND, 
OREGON. THAT TASK HAS NOW BEEN ACCOMPLISHED.

While dr. wilson believes there has been a long history of
WORSENING OF CLAIMANT'S LOW BACK CONDITION, THE PHYSICIANS OF THE 
BACK EVALUATION COMMITTEE AT THE DISABILITY CENTER STRONGLY 
HOLD A CONTRARY OPINION. IN FACT, AFTER HAVING EXAMINED CLAIMANT 
AND COMPARING THEIR FINDINGS WITH THE EARLIER MEDICAL FINDINGS 
REGARDING THE CLAIMANT'S CONDITION, THEY COMMENTED -

''The EXAMINERS ARE TOTALLY AT A LOSS TO UNDER

STAND THE REASON FOR REFERRING THIS 19 6 3 INJURY,
WHICH ALREADY HAS BEEN REVIEWED FROM THE STANDPOINT 
OF DISABILITY RATING AND INCREASED AND SHOWS OBVIOUSLY 
NO CHANGES NOW FROM THE TIME OF PREVIOUS CONSIDERATION. 
SPECIFICALLY FROM THE STANDPOINT OF OBJECTIVE PHYSICAL 
FINDINGS, WE FEEL THAT THIS WAS A WASTE OF THE TIME 
OF THE BACK EVALUATION CLINIC, ' ' BACK EVALUATION 
COMMITTEE REPORT, DATED MARCH 2 8 , 19 7 4 .
We issued the order of February 7, 1974 in response to 

dr. wilson's request and to assure ourselves that the claimant
HAD NOT BEEN LOST IN THE ' ' BUREAUCRATIC SHUFFLE' ' . THE BOARD 
HAS NOW CAREFULLY REVIEWED THE RECORDS OF MR. GAFFNEY'S FULL 
AND FAIR EVALUATION BY THE STAFF OF THE CENTER AND, HAVING THE 
BENEFIT OF ALL THE DISABILITY PREVENTION DIVISION FINDINGS, FINDS 
ITSELF IN AGREEMENT WITH THE COMMENTS OF THE BACK EVALUATION 
CLINIC.

The board concludes that the claimant has received all the
BENEFITS TO WHICH HIS CONDITION ENTITLES HIM UNDER THE WORKMEN'S 
COMPENSATION LAW.

ORDER

The claimant's request for further workmen's compensation
BENEFITS PURSUANT TO ORS 656.278 IS HEREBY DENIED.

Pursuant to ors 656.278(3) no appeal is provided where no 
MODIFICATION IS MADE UPON OWN MOTION CONSIDERATIONS.

WCB CASE NO. 73-1930 MAY 9, 1974

ELIE B. SINGLETARY, CLAIMANT
DON G. SWINK, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant

GRANTING HIM 5 0 
DISAB I LI TY (16 0 
AWARDED.

REQUESTS BOARD REVIEW OF A REFEREE'S ORDER 
PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 
DEGREES) , CONTENDING HIS DISABILITY EXCEEDS THAT
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Claimant is a 57 year old workman who suffered multiple

INJURIES FROM A FALL WHILE WORKING AT THE AMERICAN LUMBER COMPANY 
ON APRIL 24, 1 9 72 , THE PHYSICAL INJURIES EVENTUALLY HEALED
ALTHOUGH WITH SOME RESIDUAL LIMITATIONS, BUT HIS GREATEST DISABILITY 
RESULTED FROM AN ADVERSE EMOTIONAL REACTION WHICH HAS PRODUCED A 
MULTITUDE OF PSYCHOSOMATIC COMPLAINTS. IT WAS PRIMARILY THIS 
EMOTIONAL REACTION THAT LED THE REFEREE TO INCREASE THE DETERMINATION 
ORDER AWARD OF 80 DEGREES TO 160 DEGREES.

As IN ALL CASES WE HAVE REVIEWED THIS RECORD DE NOVO AND 
OUR REVIEW REVEALS TO US THAT THE CLAIMANT'S DISABILITY RESULTS 
ESSENTIALLY FROM PSYCHOLOGICAL FACTORS. HE HAS NOT WORKED SINCE 
APPROX I MATE LY JANUARY 22, 1973 AND NOW REFUSES EVEN TO TRY WH ICH
RENDERS THE EVALUATION OF EARNING CAPACITY LOSS MORE DIFFICULT.

We CONCLUDE THE REFEREE HAS PROPERLY COMPENSATED CLAIMANT 
FOR THE PERMANENT DISABLING EFFECTS OF THIS INJURY AND WE CONCLUDE 
HIS ORDER SHOULD BE AFFIRMED IN ITS ENTIRETY.

ORDER
The ORDER OF THE REFEREE DATED NOVEMBER 2 1 , 19 73 IS

AFF IRMED.

WCB CASE NO. 73-1337 MAY 9, 1974

ROBERT L. WRIGHT, CLAIMANT
HAROLD ADAMS, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a referee's order

GRANTING HIM 60 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 
PERMANENT PARTIAL DISAB ILITY, CONTENDING HE IS PERMANENTLY AND 
TOTALLY DISABLED.

Claimant is a 57 year old man who suffered an injury to his

LOW BACK ON FEBRUARY 10, 1968, WHILE WORKING AS A MECHANIC FOR
A FARM MACHINERY COMPANY IN MCMINNVILLE, OREGON. AS A RESULT 
OF THE PERMANENT EFFECTS OF THE INJURY, CLAIMANT HAS BEEN PRE
CLUDED FROM RETURNING TO HIS FORMER WORK AS A HEAVY MECHANIC OR 
TO OTHER HEAVY LABOR. WHILE HE POSSESSES THE NECESSARY EDUCATION, 
TRAINING, WORK EXPERIENCE, AND PHYSICAL ABILITY TO BE SUCCESSFULLY 
EMPLOYED IN LIGHTER FORMS OF ENDEAVOR IN THE MECHANICAL FIELD,
HE HAS NOT WORKED AT NOR SOUGHT GAINFUL EMPLOYMENT SINCE MID —1971. 
HE CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED.

On MAY 6 , 19 7 4 , THE COURT OF APPEALS DECIDED THE CASE OF

BLACKFORD V. SAIF,------OR ADV SH--------OR APP-------- ( MAY 6 , 19 7 4 ). IN
THAT CASE, THE COURT, IN DISCUSSING THE ISSUE OF MOTIVATION, 
OBSERVED THAT WHERE A CLAIMANT CITES HIS PRESENT UNEMPLOYED 
STATUS AS EVIDENCE THAT HE IS INCAPABLE OF OBTAINING GAINFUL AND 
SUITABLE EMPLOYMENT THAT THE QUESTION OF HIS SINCERITY IN SEEKING 
SUCH EMPLOYMENT IS HIGHLY RELEVANT. WE CONCLUDE CLAIMANT'S 
FAILURE TO MAKE REASONABLE EFFORTS TO RETURN HIMSELF TO THE LABOR 
MARKET CLEARLY REVEALS A LACK OF MOTIVATION.
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The referee limited claimant's award to permanent partial
DISABILITY ON THE GROUND THAT CLAIMANT'S POOR MOTIVATION WAS THE 
KEY TO HIS UNEMPLOYMENT. HAVING REVIEWED THE RECORD, WE CONCUR 
WITH THE FINDINGS AND OBSERVATIONS OF THE REFEREE IN THIS REGARD 
AND CONCLUDE HIS ORDER SHOULD BE AFFIRMED.

ORDER

The ORDER OF THE REFEREE, DATED NOVEMBER 2 6, 1 9 73 , IS
AFFIRMED.

WCB CASE NO. 73-1791 MAY 10, 1974

ELMER RIKALA, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a referee's order which
ALLOWED HIM 192 DEGREES FOR UNSCHEDULED DISABILITY (60 PERCENT 
OF THE MAXIMUM) RATHER THAN AN AWARD OF PERMANENT TOTAL DIS
ABILITY WHICH HE SEEKS.

The referee, having a full record of the claimant's injury,
TREATMENT,-AND RESPONSE THERETO HAS CONCLUDED CLAIMANT'S ESSENTIAL 
PROBLEM IS A LACK OF MOTIVATION.

Having reviewed the record de novo, we too are convinced
CLAIMANT'S POOR MOTIVATION IS THE KEY TO HIS CONTINUING UNEMPLOY

MENT. CLAIMANT HAS A POSITIVE DUTY TO AT LEAST ATTEMPT A RETURN 
TO THE LABOR MARKET WHENEVER THERE IS A REASONABLE CHANCE OF 
SUCCESS. HAVING FAILED IN THAT REGARD, WE CONCLUDE CLAIMANT IS 
NOT ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY. THE 
AWARD GRANTED BY THE REFEREE IS ADEQUATE AND SHOULD BE AFFIRMED.

ORDER

The ORDER OF THE REFEREE, DATED JANUARY 21, 1974, IS
AFFIRMED.

WCB CASE NO. 73-1475 MAY 10, 1974

GENE PAYNE, CLAIMANT
GALBREATH AND POPE, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a referee's order
GRANTING HIM AN ADDITIONAL 48 DEGREES, MAKING A TOTAL OF 2 0 4 DEGREES 
FOR UNSCHEDULED DISABILITY AND AFFIRMING A PRIOR AWARD OF 100 DEGREES 
FOR PERMANENT DISABILITY OF THE LEFT LEG, CONTENDING THAT HE IS 
PERMANENTLY AND TOTALLY DISABLED.
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The board has reviewed the record de novo and having done
SO, CONCURS WITH THE FINDINGS AND CONCLUSIONS OF THE REFEREE AND 
CONCLUDES THAT HIS ORDER SHOULD BE AFFIRMED IN ITS ENTIRETY.

ORDER

The order of the referee, dated December u, 1973, is
HEREBY AFFIRMED.

WCB CASE NO. 73-1035 MAY 10, 1974

JO LOCKE, CLAIMANT
GALTON AND POPICK, CLAIMANT1 S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests board review of a referee's order

APPROVING THE DENIAL OF HER CLAIM FOR COMPENSATION.

The fund's denial of claimant's claim was based on its

OPINION THAT THERE WAS INSUFFICIENT EVIDENCE CLAIMANT HAD SUSTAINED 
AN ACCIDENTAL INJURY AS SHE ALLEGED.

The fund argues that ' ' clai mant' s story strains credulity. ' '
WE disagree, the referee made no mention of claimant's credibility.
HAD HER CREDIBILITY BEEN DETERMINATIVE OF THE CASE HE UNDOUBTEDLY 
WOULD HAVE COMMENTED ON IT. THE OPINION OF THE REFEREE IS, IN 
FACT, UNCLEAR AS TO THE RATIONALE OF HIS AFFIRMANCE. THE EVIDENCE 
PRESENTED BY THE FUND DOES NOT PERSUADE US THAT CLAIMANT1 S 
TESTIMONY IS UNWORTHY OF BELIEF. THE REFEREE PROPERLY ORDERED 
PAYMENT OF TIME LOSS COMPENSATION FOR THE PERIOD PRECEDING 
THE DENIAL. HE ERRED IN NOT FINDING THE CLAIM COMPENSABLE AND TO THAT 
EXTENT HIS ORDER SHOULD BE REVERSED.

In OUR OPINION THE LAW DOES NOT REQUIRE PAYMENT OF MEDICAL 
EXPENSES PENDING ACCEPTANCE OR DENIAL OF A CLAIM AND NO PENALTIES 
OR ATTORNEY FEES HAVE ACCRUED ON THAT ACCOUNT.

Since the claimant has now succeeded in establishing that

HER CLAIM WAS ERRONEOUSLY DENIED, SHE IS ENTITLED TO HAVE HER 
ATTORNEY' S FEES PAID BY THE FUND.

The six hundred dollars fee awarded by the referee
ADEQUATELY COMPENSATED CLAIMANT'S ATTORNEYS FOR THEIR SERVICES 
AT HEARING. THEY ARE ALSO ENTITLED TO TWO HUNDRED FIFTY DOLLARS 
FOR THEIR SERVICES ON BOARD REVIEW.

ORDER

The order of the referee approving the denial of claimant's

CLAIM IS REVERSED.

Claimant's claim is hereby remanded to the state accident

INSURANCE FUND FOR ACCEPTANCE AhiD PAYMENT OF COMPENSATION UNTIL 
TERMINATION IS AUTHORIZED PURSUANT TO ORS 6 5 6 . 2 68 .
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The state accident insurance fund is hereby further ordered
TO REIMBURSE CLAIMANT FOR ANY MEDICAL EXPENSES RELATED TO THE 
INJURY WHICH SHE HAS PERSONALLY PAID.

The state accident insurance fund is hereby finally ordered
TO PAY CLAIMANT1 S ATTORNEYS A FEE OF TWO HUNDRED FIFTY DOLLARS 
FOR SERVICES ON THIS REVIEW.

WCB CASE NO. 73-2115 MAY 10, 1974

EUGENE MILLER,' CLAIMANT
BEMIS, BREATHOUWER AND JOSEPH,
CLAIMANT’S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan.

The state accident insurance fund requests board review of 
a referee’s order allowing claimant’s claim for occupational 
disease benefits.

The referee concluded claimant’s work as a fireman was

FRAUGHT WITH TENSION. DR. ROY A. PAYNE CONCLUDED THIS TENSION 
MATERIALLY CONTRIBUTED TO HIS HIGH BLOOD PRESSURE.

Having reviewed the record de novo, we are persuaded that 
claimant’s job-related tension was actually so minimal that it
CANNOT PROVIDE THE NECESSARY LEGAL FOUNDATION FOR A CONCLUSION 
OF COMPENSABILITY. CODAY V. WILLAMETTE TUG AND BARGE CO. ,
250 OR 39 (1968).

We CONCLUDE THE REFEREE* S ORDER SHOULD BE REVERSED.

ORDER
The order of the referee, dated December 4 , 1973, is

REVERSED.

WCB CASE NO. 73-369 MAY 10, 1974

ARTHUR G. STEPHENS, CLAIMANT
GEORGE A. HASLETT, JR., CLAIMANT’S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests review of a referee’s order affirming

THE DENIAL OF HIS CLAIM FOR BENEFITS ARISING OUT OF A HEART 
ATTACK.
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The state accident insurance fund also requests review,
CONTESTING THAT PORTION OF THE REFEREE'S ORDER REQUIRING THE 
FUND TO MAKE CERTAIN TEMPORARY TOTAL DISABILITY PAYMENTS AND 
ASSESSING A PENALTY AND AN ATTORNEY* S FEE,

We have reviewed the record de novo and considered the
POINTS RAISED BY THE BRIEFS SUBMITTED ON REVIEW, HAVING DONE SO, 
WE CONCLUDE THE REFEREE1S ORDER IS CORRECT IN ALL RESPECTS AND 
SHOULD BE AFFIRMED IN ITS ENTIRETY.

ORDER
The order of the referee, dated November 5, 1973, is

AFFIRMED.

WCB CASE NO. 71-2898 MAY 10, 1974

GEORGE GLENN, CLAIMANT
BABCOCK AND ACKERMAN, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson, moore, and sloan.

The state accident insurance fund requests board review of
A REFEREE' S ORDER GRANTING CLAIMANT AN AWARD OF PERMANENT TOTAL 
DISABILITY.

The fund argues on review that claimant's injury produced
PERMANENT DISABILITY ONLY IN THE LEFT LEG. DR. CARR'S REPORTS 
ESTABLISH THAT CLAIMANT DOES HAVE A SIGNIFICANT AMOUNT OF 
PERMANENT DISABILITY IN HIS LEFT SHOULDER.

Considering the totality of the medical evidence, claimant's

CIRCUMSTANCES AND THE RULING OF MANSFIELD V. CAPLENER BROS. , 1 0
OR AP P 5 4 5 , (1972) CLAI MANT I S PERMANENTLY AND TOTALLY DI SAB LED.

The order of the referee should be affirmed in its entirety.

ORDER

The order of the referee, dated February 13, 1974, is
AFFIRMED.

Claimant's attorney is hereby granted an attorney's fee of

TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE 
FUND FOR SERVICES IN CONNECTION WITH BOARD REVIEW.
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WCB CASE NO. 73-2424 MAY 10, 1974

WALTER L. BROWN, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT1 S ATTYS.

MIZE, KRIESIEN, FEWLESS, CHENEY AND KELLEY,
DEFENSE ATTYS.
REQUEST FOR:, REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

This review relates to the claim of a workman who suffered

A COMPENSABLE INJURY TO his LOW BACK ON SEPTEMBER 1 8 , 196 7 . HE
PRINCIPALLY WORKED AS A ROOFER, ALTHOUGH HE HAS PURSUED A NUMBER 
OF OTHER OCCUPATIONS DURING HIS WORKING LIFE. THE PERMANENT 
EFFECTS OF THE INJURY HAVE PRECLUDED HIS EMPLOYMENT IN SEVERAL 
SKILL AREAS AND MATERIALLY INTERFERED WITH HIS ABILITY TO PURSUE 
THE ROOFING OCCUPATION.

As A CONSEQUENCE, HE HAS BEEN AWARDED, BY VIRTUE OF PRIOR 
ORDERS ISSUED IN THE CASE, A TOTAL OF 240 DEGREES FOR UNSCHEDULED 
PERMANENT DISABILITY. THE MOST RECENT ORDER WAS A THIRD 
DETERMINATION ORDER MAILED. JULY 1 9 , 1 97 3 , WHICH ALLOWED THE
CLAIMANT ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSATION 
ASSOCIATED WITH THE SURGICAL EXCISION OF BILATERAL MORTONtS NEUROMAS 
BUT AWARDED HIM NO FURTHER PERMANENT PARTIAL DISABILITY.

The REFEREE CONCLUDED THAT THE CLAIMANT' S LATEST PHYSICAL 
DIFFICULTIES HAD NOT INCREASED CLAIMANT’S PERMANENT DISABILITY 
BEYOND THE AWARD ALREADY GRANTED. HAVING REVIEWED THE RECORD DE 
NOVO, WE CONCUR IN THE REFEREE* S ASSESSMENT. IT WOULD BE 
DIFFICULT TO CONCLUDE THAT THE CLAIMANT, WHO IS NOW WORKING 25 TO 
30 HOURS A WEEK ON A PIECE-WORK BASIS AS A ROOFER AND EARNING WHAT 
HE CHARACTERIZES AS A ’ ' FAIRLY DECENT LIVING,’’ HAS LESS THAN 2 5 
PERCENT OF HIS EARNING CAPACITY REMAINING. -TRANSCRIPT PAGE 8,
LINE 1 6 -

We CONCLUDE THE ORDER OF THE REFEREE AFFIRMING THE THIRD 
DETERMINATION ORDER SHOULD BE AFFIRMED. CLAIMANT DOES HAVE 
’’AGGRAVATION’’ RIGHTS IF HE SUFFERS A FURTHER WORSENING OF HIS 
CONDITION IN THE FUTURE. IF A WORSENING OCCURS BEYOND THE PERIOD 
PROVIDED FOR AGGRAVATION CLAIMS AS A MATTER OF RIGHT, HE MAY 
PURSUE THE REMEDIES PROVIDED IN OR S 6 5 6 . 2 7 8 .

ORDER
The order of the referee, dated January 7, 1974, is

AFFIRMED.
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WCB CASE NO. 73-359 MAY 13, 1974

DAVID GORDON, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant's attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a referee's order contending 
HE IS entitled to permanent total disability benefits or vocational
REHABILITATION ASSISTANCE.

Claimant, a 49 year old sign painter, suffered a compensable

INJURY ON FEBRUARY 28, 1970, WHEN HE FELL FROM A SIGN. AT THE
HEARING, CLAIMANT TESTIFIED THAT HE SUFFERS CONSIDERABLE PAIN AND 
DISCOMFORT IN HIS BACK AND LEG WHICH INCREASES WITH ACTIVITY, 
EXTENDED DRIVING BOTHERS HIM AND THAT COLD WEATHER ANTAGONIZES 
HIS SYMPTOMS. CLAIMANT HAS HAD SOME ALCOHOL PROBLEMS IN THE 
PAST AND SEEMED TO EXAGGERATE SOMEWHAT, ALTHOUGH MEDICAL 
REPORTS DO SUBSTANTIATE HIS COMPLAINTS.

Having reviewed the record de novo, the board concurs with

THE FINDINGS OF THE REFEREE AND CONCLUDES THAT CLAIMANT IS NOT,
IN FACT, PERMANENTLY AND TOTALLY DISABLED FROM HIS INJURY OF 
FEBRUARY 2 8 , 1 97 0 .

The record reflects that the claimant's motivation, age

AND REMAINING PHYSICAL RESOURCES ARE SUCH THAT HE IS PROBABLY 
CAPABLE OF RETURNING TO SUITABLE EMPLOYMENT. THE BOARD IS OF 
THE OPINION THAT THIS MATTER SHOULD BE REFERRED TO THE DISABILITY 
PREVENTION DIVISION FOR ACTIVE VOCATIONAL HELP. IN ALL OTHER 
RESPECTS, THE ORDER OF THE REFEREE SHOULD BE AFFIRMED.

ORDER
It is accordingly ordered that the order of the referee,

DATED OCTOBER 1 9 , 1 97 3 , AWARDING CLAIMANT 50 PERCENT PER MAN ENT
PARTIAL DISABILITY IS AFFIRMED.

It is further ordered that the board's disability prevention

DIVISION EXTEND TO CLAIMANT SUCH CONSULTATIVE OR OTHER SERVICES 
AS MAY BE FOUND SUITABLE BY THE CENTER TO ASSIST CLAIMANTS RETURN 
TO SUITABLE EMPLOYMENT.

WCB CASE NO. 73-1867 MAY 13, 1974

JACK PETIT, CLAIMANT
JOHN SVOBODA, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests review of a referee's order contending

THAT HIS PERMANENT DISABILITY EXCEEDS THAT AWARDED.

•2 7 2



Claimant, a then 23 year old choker-setter, suffered a

COMPENSABLE INJURY FEBRUARY 15, 1971, WHICH RESULTED IN A
FRACTURED RIGHT FEMUR, PELVIC AND INTERNAL INJURIES. CONSIDERING 
THE SEVERITY OF THE INJURIES HE SUSTAINED, CLAIMANTS RECOVERY WAS 
REMARKABLE.

Although he cannot return to his former occupation in

LOGGING, HIS EARNINGS IN A MILL WHERE HE IS NOW EMPLOYED ARE FAIRLY 
COMPARABLE TO THOSE WHICH HE PREVIOUSLY EARNED. THERE ARE 
VARIOUS SKILLED JOBS IN ANY MILL THAT HE CAN PERFORM WITH EASE.

The FAVORABLE FACTORS OF AGE AND INTELLIGENCE WILL ALLOW 
THE CLAIMANT TO MAINTAIN HIS PRESENT EARNING LEVEL WHICH IS, IN 
FACT, SLIGHTLY HIGHER THAN AT THE TIME OF INJURY.

Although future physical problems may possibly occur as a

RESULT OF HIS ACCIDENT, THE EVALUATION MUST NOW BE MADE IN 
ACCORDANCE WITH HIS PRESENT CONDITION. SHOULD AN AGGRAVATION 
OCCUR, CLAIMANT MAY SEEK ADDITIONAL MEDICAL CARE AND FURTHER 
DISABILITY COMPENSATION, PURSUANT TO ORS 6 5 6.2 73 OR ORS 6 5 6 . 2 7 8 
IF WARRANTED. IN THE MEANTIME, THE BOARD CONCURS WITH THE 
FINDINGS OF THE REFEREE AND CONCLUDES HIS ORDER SHOULD BE AFFIRMED.

ORDER
The order of the referee, dated October 31 , 1973, is hereby

AFFIRMED.

WCB CASE NO, 73-1432 MAY 15, 1974

KAYE SCHALLER, CLAIMANT
MCGEORGE, MCLEOD AND YORK, 
claimant’s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.

Claimant requests review of a referee’s order which

AFFIRMED THE DETERMINATION ORDER OF APRIL 1 0 , 1 97 3 , AWARDING
CLAIMANT AN ADDITIONAL 32 DEGREES UNSCHEDULED LOW BACK DISABILITY.

Claimant, a 34 year old press tender, received a compensable

INJURY ON JANUARY 2 7 , 1 97 0 , RESULTING IN A LOW BACK INJURY. AFTER
A SERIES OF MEDICAL EXAMINATIONS AND A SPINAL FUSION AT L4-S1 ,
DR. KIMBERLEY SUBMITTED A REPORT STATING THAT CLAIMANT HAD FULLY 
RECOVERED FROM HER INDUSTRIAL ACCIDENT.

By VARIOUS DETERMINATION ORDERS, CLAIMANT HAS BEEN AWARDED 
20 PERCENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY. 
THE REFEREE CONCLUDED THAT THIS AWARD IS ADEQUATE AS NO POTENTIAL 
LOSS OF EARNING CAPACITY CAN BE DETERMINED AT THIS TIME.

Claimant terminated her employment for reasons other than
HER INDUSTRIAL INJURY AND THEREFORE COULD POSSIBLY BE WORKING IF 
SHE SO DESIRED.

2 7 3



Based on the failure of suitable proof of earning capacity

LOSS, THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS OF 
THE REFEREE THAT CLAIMANT'S DISABILITY DOES NOT EXCEED THAT 
AWARDED AND ADOPTS HIS ORDER AS ITS OWN,

ORDER
The order of the referee, dated January 24, 1974, is hereby

AFFIRMED.

WCB CASE NO. 72-1353 MAY 15, 1974

LEONARD D. SILLS, CLAIMANT
RICHARD H. RENN, CLAIMANT'S ATTY.

On MARCH 2 5 , 19 7 4 , ATTORNEY, RICHARD L. RENN REQUESTED THE 
WORKMEN1 S COMPENSATION BOARD1 S APPROVAL OF AN ATTORNEY* S FEE 
OF NINETY SEVEN DOLLARS AND TWENTY CENTS FOR HIS SERVICES IN 
ATTEMPTING TO PERFECT AN APPEAL OF A BOARD ORDER ON REVIEW TO 
THE LINN COUNTY CIRCUIT COURT.

Mr. RENN DID NOT UNDERTAKE REPRESENTATION OF CLAIMANT ON 
A CONTINGENT FEE BASIS. CLAIMANT PAID MR. RENN FORTY DOLLARS ON 
SE PTE MBE R 1 2 , 197 3 AND ANOTHER El GHTY DOLLARS ON OCTOBER 5 , 19 73 ,
FOR FEES AND EXPENSES. OUT OF POCKET EXPENSES TOTALED TWENTY 
TWO DOLLARS AND EIGHTY CENTS, LEAVING A BALANCE OF NINETY SEVEN 
DOLLARS AND TWENTY CENTS TO APPLY TO PAYMENT FOR MR. RENN1 S 
PROFESSIONAL SERVICES.

The BOARD HAS REVIEWED THE CIRCUMSTANCES SURROUNDING 
MR. RENN's EMPLOYMENT AND HAS BEEN ADVISED THROUGH ITS COUNSEL, 
NORMAN F. KELLEY, THAT CLAIMANT HAS WITHDRAWN A PREVIOUS 
OBJECTION TO APPROVAL OF MR. RENN1 S FEE.

We conclude that a fee of ninety seven DOLLARS and twenty

CENTS FOR THE SERVICES PERFORMED BY MR. RENN IS, UNDER THE FACTS, 
REASONABLE.

Pursuant to ors 6 56 . 38 8 , attorney, richard l. renn's claim

FOR LEGAL SERVICES IN THE AMOUNT OF NINETY SEVEN DOLLARS AND 
TWENTY CENTS, IS HEREBY APPROVED.

WCB CASE NO. 73-558 MAY 15, 1974

ANN ELMORE, CLAIMANT
MCNUTT, GANT, ORMSBEE AND GARDNER,
CLAIMANT1 S ATTYS.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

The employer requests review of a hearing officer's order

WHICH REMANDED THE CLAIM TO THE EMPLOYER FOR PAYMENT OF COMPENSA 
TION BENEFITS FOR DISABILITY RESULTING FROM A BLOW TO THE HAND ON 
JULY 3 0 , 1 97 2 .
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Claimant, a 32 year old desk clerk, sustained a compensable
INJURY ON AUGUST 2 2, 1 9 7 l', WHEN SHE STRUCK HER HAND ON A STAIRWAY
POST, RESULTING IN THE FRACTURE OF A BONE IN HER HAND,

In JULY, 1 97 2 , CLAIMANT REINJURED HER HAND WHILE ENGAGED IN 
AN ALTERCATION WITH HER HUSBAND AT THEIR HOME,

It IS THE EMPLOYER'S CONTENTION THAT THE HEARING OFFICER HAD 
NO BASIS OM.. WHICH TO MAKE HIS CONCLUSION REGARDING CAUSAL RELATION
SHIP, THE BOARD, HOWEVER, IS PERSUADED BY DR, SMITH'S REPORT 
WHICH STATES THAT . . THE FRACTURE PROBABLY WOULD NOT HAVE
OCCURRED HAD~ SHE NOT HAD THE ORIGINAL INJURY AND SUBSEQUENT 
OSTEOTOMY , , , ’ T

The BOARD CONCLUDES THAT THE HEARING OFFICER HAS MADE A 
COMPETENT AND THOROUGH ANALYSIS OF THE MATTER AND THE BOARD 
CONCURS WITH HIS FINDING THAT THE RECORD DOES SUPPORT A FINDING 
OF AGGRAVATION IN THAT THE DISABILITY RESULTING FROM THE SECOND 
INJURY WAS A CONSEQUENTIAL RESULT OF CLAIMANT' S ORIGINAL INDUSTRIAL 
INJURY. HIS ORDER SHOULD BE AFFIRMED,

ORDER
The order of the hearing officer, dated august i 7 , 1973, is

AFFIRMED.

Claimant1s counsel is awarded a reasonable attorney’s fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 73-913 MAY 15, 1974

J ACK RUTHERFORD, CLAIMANT
C. RODNEY KIRKPATRICK, CLAIMANT’S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a referee’s order

CONTENDING THAT HIS DISABILITY EXCEEDS THAT AWARDED AND THAT HE 
IS, IN FACT, PERMANENTLY AND TOTALLY DISABLED.

Claimant, a 44 year old bartender, sustained a low back

INJURY ON AUGUST 1 0 , 1 96 8 , RE SULT1 NG IN A LAMINECTOMY, HE HAS
SUFFERED NUMEROUS BACK PROBLEMS DATING BACK TO 1 9 5 9 AND HAS 
WORKED PRIMARILY ON SHORT DURATION JOBS LASTING NO MORE THAN A 
FEW MONTHS AT A TIME. SEVERAL OF THESE JOBS ENDED IN HIS BEING 
TERMINATED AND OTHERS HE VOLUNTARILY QUIT.

ThE BOARD, ON DE NOVO REVIEW, FINDS NO JUSTIFICATION IN THE 
RECORD TO INDICATE THAT CLAIMANT’S DISABILITY IS TOTAL, IT IS 
CONCEDED THAT HE COULD FUNCTION AT JOBS WHICH ARE NOT TOO STRENUOUS. 
HIS LACK OF MOTIVATION TO RETURN TO THE WORK FORCE RATHER THAN 
ANY PHYSICAL DISABILITIES RESULTING FROM HIS INDUSTRIAL ACCIDENT IS 
THE KEY TO CLAIMANT’ S CONTINUING UNEMPLOYMENT, CLAIMANT SIMPLY 
DOES NOT HAVE THE INCENTIVE TO SEEK SUITABLE AND GAINFUL EMPLOYMENT.
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It appears to the board that claimant's disability has been
CORRECTLY EVALUATED. THE BOARD CONCLUDES FROM ITS REVIEW OF THE 
RECORD THAT THE AWARD ESTABLISHED BY THE SECOND DETERMINATION 
ORDER AND AFFIRMED BY THE REFEREE IS ADEQUATE.

ORDER
-TtTeT order ctf the referee, dated December 6 , 1973, is affirmed

SAIF CLAIM NO. NA 689320 MAY 15, 1974

JERRY L. ROBERTSON, CLAIMANT
CAREY AND GOODING, CLAIMANT'S ATTYS.

Pursuant to ors_j5 5>6., 2 7 8 , the workmen's compensation board
ISSUED AN ORDER ON'JANUARY 2 , 1 973 , REOPENING CLAI MANT’ S CLAI M
FOR additional treatment and compensation relative to his
SEPTEMBER 1 9 , 1 9 5 8 , INJURY.

The NECESSARY TREATMENT, CONSISTING OF A LAMINECTOMY AND 
SPINAL FUSION, HAS NOW BEEN CARRIED OUT. CLAIMANT'S CONVALESCENCE 
HAS BEEN COMPLETED AND THE BOARD HAS NOW REEVALUATED THIS CLAIM.

Being now fully advised, the workmen's compensation board

HEREBY ORDERS THE STATE ACCIDENT INSURANCE FUND TO PAY CLAIMANT 
TE M PORARY TOTAL DISABILITY FOR THE PERIOD OF MAY 1 5 , 1 9 7 2 , TO
MAY 1 3 , 1 97 3 , INCLUSIVE, ADDITIONAL TEMPORARY TOTAL DISABILITY FOR
THE PERIOD SEPTEMBER 2 3 , 1 9 7 3 , TO SEPTEMBER 2 7 , 1 9 7 3 , INCLUSIVE,
AND TEMPORARY PARTIAL DISABILITY FROM SEPTEMBER 2 8 , 1 9 73 , TO
FEBRUARY 1 5 , 1 97 4 , INCLUSIVE.

In ADDITION, THE FUND IS HEREBY ORDERED TO PAY CLAIMANT 
ADDITIONAL PERMANENT PARTIAL DISABILITY COMPENSATION EQUAL TO 
30 PERCENT LOSS USE OF AN ARM FOR CLAIMANT'S ADDITIONAL UNSCHEDULED 
DISABILITY.

NOTICE OF APPEAL
Pursuant to ors 656.278 -

The claimant has no right to a hearing, review or appeal on

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The state accident insurance fund may request a hearing on

THIS ORDER.

This order is final unless within 30 days from the date hereof
THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 
A HEARING.
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SAIF CLAIM NO. C 487 MAY 15, 1974

JAMES H. PLANCK, CLAIMANT
EMMONS, KYLE, KROPP AND. KRYGER,
claimant's attvs.

This claimant suffered an injury to his spine on January i f
1 9 6 6 , WHILE EMPLOYED AT TELEDYNE WAH CHANG CORPORATION IN
ALBANY, OREGON, HE WAS GRANTED COMPENSATION EQUAL TO 1 5 PERCENT 
LOSS OF AN ARM FOR UNSCHEDULED DISABILITY ON MAY 2 0 , 1 96 6 , HIS
AGGRAVATION RIGHTS EXPIRED IN 1971,

On NOVEMBER 6 , 19 7 3 , CLAIMANT PETITIONED THE BOARD TO

EXERCISE ITS CONTINUING JURISDICTION UNDER OR S 6 5 6 , 2 7 8 OVER HIS 
CLAIM ON THE GROUNDS THAT HE HAD SUFFERED A WORSENING OF THE 
ORIGINAL INJURY WHICH REQUIRED HOSPITALIZATION AND SPINAL SURGERY, 
CLAIMANT HAS COMPLETED HIS CONVALESCENCE AND SEEKS COMPENSATION 
FOR THE MEDICAL EXPENSES, TIME LOSS, AND PERMANENT DISABILITY 
INVOLVED,

The board has reviewed the matter and concludes and

HEREBY ORDERS ON ITS OWN MOTION, THAT CLAIMANT RECEIVE REIMBURSEMENT 
OF HIS MEDICAL EXPENSES ASSOCIATED WITH THE INJURY - THAT HE RECEIVE 
TEMPORARY TOTAL DISABILITY COMPENSATION FOR THE PERIOD OCTOBER
2 0 , 19 7 2 , TO JULY 15, 1973, INCLUSIVE AND FOR THE PERIOD OF FEBRUARY 
2 5 , 19 7 4 , TO APRIL 8, 1974, INCLUSIVE, AND THAT HE RECEIVE AN 
ADDITIONAL 1 5 PERCENT LOSS OF AN ARM FOR UNSCHEDULED DISABILITY
(2 8.8) , MAKING A TOTAL OF 3 0 PERCENT OF THE MAXIMUM ALLOWABLE 
FOR UNSCHEDULED DISABILITY AS A RESULT OF HIS INJURY OF JANUARY 
1,1966,

Claimant1s attorney is hereby awarded 2 5 percent of the

COMPENSATION GRANTED HEREBY, TO A MAXIMUM OF TWO HUNDRED FIFTY 
DOLLARS, AS A REASONABLE ATTORNEY* S FEE.

WCB CASE NO. 73-3110 MAY 15, 1974

DOUGLAS CALDER, CLAIMANT
JACKSON AND JOHNSON, CLAIMANT* S ATTYS.

MCMENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.

On APRIL 2 3 , 19 7 3 , THE E MPLOYER MOVED FOR AN ORDER REMANDING

THE ABOVE ENTITLED MATTER TO THE REFEREE FOR RECEIPT OF ADDITIONAL 
EVIDENCE.

Written argument has been received and considered, and the

BOARD, BEING NOW FULLY ADVISED, FINDS THE MOTION WELL TAKEN.

It IS, THEREFORE, ACCORDINGLY ORDERED THAT THE MATTER BE,

AND IT IS HEREBY, REMANDED TO THE REFEREE FOR RECEIPT AND CONSIDERA
TION OF EXHIBIT * * A* * TO THE MOTION AND ISSUANCE OF SUCH ORDER AS 
THE REFEREE, UPON FURTHER CONSIDERATION, DEEMS APPROPRIATE.

The REQUEST FOR REVIEW IS HEREBY DISMISSED.
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WCB CASE NO. 73-2936 MAY 16, 1974

HOWARD SMITH, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claimant's attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan,

The STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW OF A 
REFEREE'S ORDER WHICH FOUND CLAIMANT PERMANENTLY AND TOTALLY 
DISABLED.

On NOVEMBER 16, 1971, CLAI MANT SUFFERED A COMPENSABLE

INJURY TO HIS SHOULDER AND AGGRAVATED DEGENERATIVE CHANGES IN HIS 
BACK. IN HIS PRESENT CONDITION, THERE IS LITTLE HOPE THAT HE CAN 
RETURN TO THE BUCKING AND FALLING OF TIMBER, WHICH WAS THE ONLY 
TYPE OF EMPLOYMENT THIS MAN HAD EVER HAD.

Claimant's age, education, mental capacity, and adaptability

RENDER THE LIKELIHOOD OF RETURNING TO ANY OTHER OCCUPATION PRACTICALLY 
NIL. THE DIVISION OF VOCATIONAL REHABILITATION DID VERY LITTLE TO 
ENCOURAGE CLAIMANT TO MAKE ANY EFFORT TO BE TRAINED TO PERFORM 
IN SOME OTHER AREA OF EMPLOYMENT. THE CLAIMANT, BECAUSE OF HIS 
LIMITED MENTAL RESOURCES AND LIMITED PHYSICAL CAPABILITIES, HAS 
RESIGNED HIMSELF TO BELIEVING HIS IMPAIRMENT IS TOTALLY DISABLING.

On de novo review, the board finds that the award of the

REFEREE CORRECTLY TAKES INTO ACCOUNT THE REAL DISABLING EFFECT 
OF THIS INJURY. CLAIMANT'S PRESENT IMPAIRMENT, WHEN COUPLED WITH 
HIS REMAINING PHYSICAL AND INTELLECTUAL ABILITIES JUSTIFIES THIS 
INCREASE IN HIS AWARD.

The ORDER OF THE REFEREE SHOULD BE AFFIRMED.

ORDER
■ The order of the referee, dated January 23, 1974, is affirmed. 

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 73-2059 MAY 16, 1974

RONALD A. BUTLER, CLAIMANT
IRVIN D. SMITH, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

The issue involved in this matter is whether the claimant 
sustained a compensable injury while working for a subject, non
complying EMPLOYER.
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Claimant was employed as a ranch hand, working varied hours

AT NO SET RATE OF PAY. HE DID, HOWEVER, RECEIVE SOME CASH PAYMENTS 
AND WAS PROVIDED WITH ROOM AND BOARD FOR HIS SERVICES RENDERED.
IT IS THE EMPLOYER'S CONTENTION THAT CLAIMANT WAS NOT ACTUALLY 
AN EMPLOYEE AS NO REAL AGREEMENT REGARDING SALARY HAD BEEN MADE 
CONCERNING COMPENSATION FOR CLAIMANT'S WORK. THE LAW STATES 
THAf-.-

'' 'Wages' means the money rate at which the

SERVICE RENDERED IS RECOMPENSED . . . INCLUDING
THE REASONABLE VALUE OF BOARD, RENT, HOUSING,
LODGING OR SIMILAR ADVANTAGE RECEIVED FROM THE 
EMPLOYER . . . ' '

It goes on to define ' 'workman' ' as —

''Any person ... whether lawfully or unlawfully employed, 
WHO engages to furnish his services for a remuneration, subject
TO THE DIRECTION AND CONTROL OF AN EMPLOYER . . . ** ORS 6 5 6 . 0 0 2 (2 0)
(21).

The referee correctly decided that claimant was a subject

WORKMAN OF A SUBJECT NONCOMPLYING EMPLOYER AND THAT HE SUFFERED 
A COMPENSABLE INJURY WHILE IN SUCH EMPLOYMENT.

The board concludes that the opinion and order of the referee
CORRECTLY SETS OUT THE FACTS OF THIS MATTER ON EACH OF THE ISSUES 
RAISED. THE APPLICABLE LAW IS CLEAR AND THE REFEREE PROPERLY 
APPLIED THE LAW TO THE FACTS. THE BOARD THEREFORE ADOPTS THE 
OPINION AND ORDER OF THE REFEREE AS ITS OWN.

It is hereby ordered that martin carelli was an employer
SUBJECT TO, AND NONCOMPLYING WITH, THE WORKMEN1 S COMPENSATION 
LAW FOR THE PERIOD OF DEC EMBER 6, 1972, TO APRIL 10, 1973.

It is hereby further ordered that ronald a. butler sustained
A COMPENSABLE INJURY AS A SUBJECT EMPLOYEE WHILE IN THE EMPLOY OF 
MARTIN CARELLI ON JANUARY 2 1 , 1 9 73 .

It is hereby further ordered that the order of the referee
REMANDING THE CLAIM TO THE COMPLIANCE DIVISION OF THE WORKMEN'S 
COMPENSATION BOARD FOR PROCESSING BE, AND IT IS, HEREBY AFFIRMED 
AND ,

It is hereby finally ordered that claimant's attorney be
AWARDED A REASONABLE ATTORNEY'S FEE IN THE SUM OF TWO HUNDRED 
FIFTY DOLLARS, PAYABLE BY THE EMPLOYER, FOR SERVICES IN CONNECTION 
WITH BOARD REVIEW.

WCB CASE NO. 73-1549 MAY 16, 1974

TRUMAN S. DILLINGHAM, CLAIMANT
COONS, MALAGON AND COLE, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.
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This claim involves a 35 year old furniture mover who sustained

A COMPENSABLE KNEE INJURY FEBRUARY 2 7, 1972, FOR WHICH HE WAS
AWARDED PERMANENT PARTIAL DISABILITY EQUAL TO 20 PERCENT LOSS OF 
THE LEFT LEG BY A DETERMINATION ORDER, CLAIMANT APPEALED THE 
DETERMINATION ORDER AND AT HEARING, THE REFEREE AFFIRMED THE 
DETERMINATION ORDER. CLAIMANT NOW SEEKS BOARD REVIEW CONTENDING 
HE IS ENTITLED TO A GREATER AWARD FOR PERMANENT PARTIAL DISABILITY.

Claimant underwent a meniscectomy on April 6, 1972,
INCLUDING AN EXTENSIVE PATELLAR SHAVING PROCEDURE AND REMOVAL OF 
THREE LOOSE BODIES IN THE KNEE JOINT. A YEAR AFTER SURGERY, DR. 
DONAHOO NOTED CLAIMANT HAD A 15 POUND LIMIT IN LEG LIFTING DESPITE 
A LONG PERIOD OF PHYSICAL THERAPY.

Claimant was not fully released to return to work until a

YEAR AFTER SURGERY, WITH WEAKNESS AND INSTABILITY OF THE KNEE - 
AND ACHING AND SWELLING AT NIGHT WHICH PREVENTED HIS RETURN TO 
HIS PREVIOUS EMPLOYMENT.

It appears to the board, in reviewing the medical reports
SUBMITTED BY DR. DONAHOO THAT THE CLAIMANT'S RESIDUAL PHYSICAL 
IMPAIRMENT, TAKING INTO ACCOUNT THE CERTAINTY OF FUTURE TRAUMATIC 
ARTHRITIS, ENTITLES HIM TO AN AWARD OF PERMANENT PARTIAL DISABILITY 
EQUAL TO 50 PERCENT LOSS USE OF THE LEFT LEG. THE ORDER OF THE 
REFEREE SHOULD BE MODIFIED ACCORDINGLY.

ORDER
Claimant is hereby awarded additional 45 degrees for scheduled

DISABILITY IN THE LEFT LEG MAKING A TOTAL OF 50 PERCENT OR 75 DEGREES 
FOR SUCH DISABILITY.

Claimant's counsel is entitled to receive 25 percent of the

INCREASED COMPENSATION, MADE PAYABLE BY THIS ORDER, TO A MAXIMUM 
OF FIFTEEN HUNDRED DOLLARS AND PAYABLE FROM SAID AWARD AS A 
REASONABLE ATTORNEY FEE.

WCB CASE NO. 73-1675 MAY 17, 1974

JALMER OREN, CLAIMANT
NICHOLAS D. ZAFIRATOS, CLAIMANT' S ATTY.
MACDONALD, DEAN, MCCALL1STER AND SNOW,
DEFENSE ATTYS.

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE 
WORKMEN'S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY 
THE CLAIMANT, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN 
BY THE CLAIMANT' S COUNSEL,

It IS THEREFORE.ORDERED THAT THE REVIEW NOW PENDING BEFORE 
THE BOARD IS HEREBY DISMISSED.
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1974WCB CASE NO. 73-1403 MAY 21,

WILLIAM KERN, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
DEPT. OF.JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The state accident insurance fund has requested board review
OF A REFEREE'S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND 
TOTALLY DISABLED.

Originally claimant sustained a compensable heart attack
IN 1 96 6 . HIS CONDITION HAS WORSENED IN RECENT YEARS DUE TO A 
SECOND HEART ATTACK OCCURRING SEPTEMBER 27 , 1 972 , WHILE LIFTING
AT WORK.

Pursuant to three determination orders, claimant was
GRANTED A PERMANENT PARTIAL DISABILITY AWARD EQUAL TO 50 PERCENT 
OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED HEART 
DISABILITY.

Dr. CRISLIP CONSIDERED CLAIMANT IN CLASS 1 1 1 OF THE IMPAIRMENT 
SCALE OF THE AMERICAN HEART ASSOCIATION. THE DOCTOR ADVISED 
CLAIMANT AGAINST RETURNING TO WORK AT THE SCHOOL DISTRICT AS A 
MAINTENANCE MAN, AND ADMITTED THAT HE COULD NOT THEN CONCEIVE 
OF A JOB CLAIMANT COULD DO. VOCATIONAL COUNSELOR, GEORGE ENNIS, 
AFTER CONSIDERING ALL OF CLAIMANT'S LIMITATIONS IN CONJUNCTION 
WITH HIS PRIOR HISTORY, EDUCATION, TRAINING AND EXPERIENCE THE 
LAW REQUIRES, CONCLUDED THAT CLAIMANT ' ' WOULD NOT BE EMPLOYABLE. ' ' 
THE REFEREE AGREED.

The board, on review, concurs with the referee's opinion
THAT CLAIMANT'S PRESENT CONDITION PRECLUDES HIM FROM ENGAGING 
IN GAINFUL AND SUITABLE EMPLOYMENT WHICH RENDERS HIM PERMANENTLY 
AND TOTALLY DISABLED. HIS ORDER SHOULD BE AFFIRMED.

ORDER

The order of the referee dated December 12, 1973, is hereby
AFFIRMED.

Claimant's counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 73-2319 MAY 22, 1974

OSCAR HANSON, CLAIMANT
GREEN, GRISWOLD AND PIPPIN, CLAIMANT'S ATTYS. 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 
SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.
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Cl_AIMAh/r REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH 
AFFIRMED A DETERMINATION ORDER ALLOWING 5 PERCENT PERMANENT 
PARTIAL DISABILITY OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 
DISABILITY.

Claimant, a;3 1 year old dredge operator, sustained a

COMPENSABLE INDUSTRIAL INJURY, DIAGNOSED AS A LUMBAR CONTUSION 
AND SPRAIN, ON JULY 1 , 1 97 2 .

Medical evidence produced at the hearing indicates that 
claimant's complaints of continuing back pain are totally
SUBJECTIVE. THE BOARD IS OF THE OPINION THAT THE LOSS OF EARNING 
CAPACITY CLAIMANT ALLEGES STEMS IN LARGE PART FROM HIS DEMONSTRATED 
LACK OF MOTIVATION IN RETURNING TO ANY SUITABLE TYPE OF EMPLOYMENT.

The referee was correct in finding claimant had failed to

MEET HIS BURDEN OF PROVING THAT THE PERMANENT PARTIAL DISABILITY 
AWARD WAS IMPROPER AND HIS ORDER SHOULD, THEREFORE, BE AFFIRMED,

ORDER

The order of the referee, dated January 4, 1974, is hereby
AFFIRMED.

WCB CASE NO. 73-1070 MAY 22, 1974

ELIZABETH SIMMONS, CLAIMANT
KISSLING AND KEYS, CLAIMANT'S ATTYS.

JERARD WEIGLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and sloan.

This review involves the question of whether claimant is

ENTITLED TO A HEARING TO ENFORCE HER RIGHT TO COMPENSATION FOR 
AN OCCUPATIONAL DISEASE AND, IF SO, WHICH OF TWO INSURANCE 
CARRIERS OF HER EMPLOYER IS LIABLE FOR THAT COMPENSATION.

The referee concluded she was entitled to a hearing and

RULED THAT ARGONAUT INSURANCE COMPANY WAS THE RESPONSIBLE CARRIER. 
ARGONAUT HAS REQUESTED REVIEW.

Before entering the procedural thicket we shall discuss
THE RELEVANT FACTS CONCERNING CLAIMANT'S ILLNESS.

Claimant is a 52 year old woman who has been employed in

THE KITCHEN OF THE ARLINGTON CLUB SINCE 1 953 . WHILE SO EMPLOYED 
SHE WAS EXPOSED TO VARIOUS SOAPS, DETERGENTS AND CHEMICALS.

Beginning about 195S, she occasionally suffered from a
CONTACT DERMATITIS OF HER HANDS FOR WHICH SHE WAS TREATED BY 
DR. SHELDON WALKER OFF AND ON FOR SEVERAL YEARS. THE CONDITION 
EVENTUALLY BEGAN TO SPREAD UP HER FOREARMS AND ON OCTOBER 2,'
1 96 7 , SHE FILED A CLAIM FOR WORKMEN1 S COMPENSATION BENEFITS WITH 
HER EMPLOYER.

At THAT TIME ARLINGTON CLUB INSURED ITS WORKMEN'S COMPEN

SATION LIABILITY WITH THE ARGONAUT INSURANCE COMPANY. ARGONAUT 
ACCEPTED THE DERMATITIS CLAIM AS AN OCCUPATIONAL DISEASE.
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On DECEMBER 12, 196 7 , IT REQUESTED CLOSURE OF THE CLAIM

AND ON DECEMBER 1 3 , 1 96 7 , THE WORKMEN* S COMPENSATION BOARD
ADMINISTRATIVELY CLOSED THE CLAIM WITHOUT ISSUING A FORMAL 
DETERMINATION ORDER SINCE THE CARRIER REPORTED CLAIMANT HAD LOST 
NO TIME FROM WORK ALTHOUGH, IN FACT, SHE DID MISS THREE OR FOUR 
DAYS WHILE THE CLAIM WAS OPEN,

Following this episode of dermatitis her job assignment was

CHANGED FROM WASHING DISHES TO OPERATING A DUMB WAITER AND 
PREPARING VEGETABLES, ON THIS ASSIGNMENT SHE HAD ONLY OCCASIONAL 
DIFFICULTY WITH THE DERMATITIS,

In JUNE, 1968, SHE DEVELOPED A CELLULITIS AND L Y M PH ANGE ITI S 
SECONDARY TO HER DERMATITIS WHICH DR, WALKER TREATED, IN JULY HE 
ALSO TREATED HER DERMATITIS WHICH FLARED UP AFTER SHE ATE SOME 
CHOCOLATE. THIS TREATMENT WAS APPARENTLY PAID FOR BY HER PRIVATE 
INSURANCE COMPANY, THE MEDICAL REPORTS ASSOCIATED WITH THAT 
TREATMENT INDICATE SHE HAD HAD CONTINUING DRYNESS AND OCCASIONAL 
CRACKING OF THE SKIN PRIOR TO THESE EPISODES.

On JUNE 1 9 , 1 96 9 , CLAIMANT VISITED DR. JOYLE DAHL FOR ANOTHER

OF HER DERMATITIS ERUPTIONS. HIS RECORDS CONTAIN THE NOTATION 
* T HAS HAD RUNNING TROUBLET * WITH THE PROBLEM. JOINT EXHIBIT 6,

PAGE 2. WITH THIS INITIAL VISIT SHE BEGAN A COURSE OF DERMATITIS 
TREATMENTS AT APPROXIMATE TWO WEEK INTERVALS WHICH LASTED 
UNTIL MAY 2 9 , 1 973 .

SHE WAS ADVISED AT THAT TIME THAT THE CONDITION WAS 
OCCUPATIONAL IN ORIGIN. THE RECORD IS SILENT AS TO WHO PAID THE 
COST OF THIS TREATMENT, HOWEVER THE PARTIES HAVE STIPULATED THAT 
THE EMPLOYER DID NOT PROVIDE OR PAY FOR THE SERVICES OF DR. DAHL.

About September, i 96 9 , after a new chef at the club assigned

HER, OVER HER OBJECTION, TO WORK AS AN ASSISTANT COOK, HER CONDITION 
GRADUALLY AGGRAVATED BUT SHE CONTINUED WORKING.

In MARCH, 197 1 , SHE WAS ASSIGNED AS A FULL TIME COOK AND 
HER CONDITION WORSENED TO THE POINT SHE WAS IN AGONY IN SPITE OF 
WEARING RUBBER GLOVES AND THE TREATMENTS BY DR. DAHL.

On JULY 1 , 1971, THE ARLINGTON CLUB CHANGED ITS WORKMEN* S

COMPENSATION INSURANCE COVERAGE FROM ARGONAUT TO FIREMAN'S 
FUND INSURANCE COMPANY.

On JANUARY 8, 19 7 3 , AFTER LONG EFFORTS TO HEAL CLAIMANT* S

DERMATITIS, DR. DAHL PREPARED A NOTE TO NORMAN MOYER, CLUB 
MANAGER, ADVISING THAT THE CLAIMANT SHOULD TERMINATE HER KITCHEN 
JOB BECAUSE HER DERMATITIS WOULD NEVER IMPROVE IF SHE CONTINUED 
IN THAT TYPE OF WORK.

Claimant is a widow with a fifth grade education whose only 
experience and training has been as a culinary worker, she had
HOPED TO REMAIN AT THE ARLINGTON CLUB BECAUSE SHE NEEDED THE WORK 
AND WAS INTERESTED IN PRESERVING HER RETIREMENT BENEFITS. HOWEVER, 
SHE ACCEPTED DR. DAHL*S ADVICE AND TERMINATED HER EMPLOYMENT.
WHEN SHE DID SO, SHE FILED ANOTHER CLAIM FOR WORKMEN'S COMPENSATION 
BENEFITS WITH THE CLUB WHICH SUBMITTED IT TO FIREMAN* S FUND.

Fireman's fund concluded her condition was a continuation

OF HER 1 9 6 7 CLAIM PROBLEM AND THEREFORE DENIED LIABILITY TO HER 
** UNDER THE WORKMEN'S COMPENSATION POLICY YOUR EMPLOYER HAS 
WITH US* ' BECAUSE * * ( Y) OUR CONDITION DID NOT ARISE DURING THE TIME 
WE CARRIED THE WORKMEN'S COMPENSATION INSURANCE FOR YOUR EMPLOYER.** 
FIREMAN'S FUND, EXHIBIT 2.
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Claimant, through counsel, requested a hearing on the
DENIAL BY FIREMAN’S FUND AND LATER AMENDED IT TO JOIN ARGONAUT 
IN THE PROCEEDING,

Argonaut objected to being joined in the hearing contending
THAT CLAIMANT1 S TIME LIMIT FOR RECOURSE AGAINST IT HAD EXPIRED 
AND THAT, IN ANY EVENT, FIREMAN1 S FUND WAS LIABLE TO CLAIMANT 
UNDER THE ' ' LAST INJURIOUS EXPOSURE RULE1 ' ,

The referee refused to grant argonaut's motion to deny
REQUEST FOR HEARING AND, AS MENTIONED EARLIER, WENT ON TO CONCLUDE 
ARGONAUT WAS RESPONSIBLE FOR PAYMENT OF ARLINGTON CLUB1 S LIABILITY 
TO CLAIMANT,

On DECEMBER 1 8 , 1 97 3 , ARGONAUT REQUESTED BOARD REVIEW. ON

DECE MBER 20, IT PETITIONED FOR RELIEF UNDER ORS 656.307(1) (B) 
PENDING ISSUANCE OF THE BOARD1 S ORDER ON REVIEW. ON DECEMBER 2 1 ,

1 97 3 AN ORDER ISSUED DESIGNATING ARGONAUT THE PAYING AGENT PENDING 
REVIEW.

We HAVE REVIEWED THE RECORD DE NOVO, STUDIED THE BRIEFS 
FILED ON REVIEW AND, HAVING DONE SO, NOW CONCLUDE, AS DID THE 
REFEREE, THAT ARGONAUT INSURANCE COMPANY IS RESPONSIBLE FOR 
PAYMENT OF THE ARLINGTON CLUB'S LIABILITY.

There is much debate in the record over the application of
THE ' ' LAST INJURIOUS EXPOSURE' ' PRINCIPLE AND WHAT ' ' DISABILITY' ' 
MEANS.

Professor larson states in 3 larSon, workmen's compensation
LAW, SECTION 9 5.21 -

. ''in the case of occupational disease, liability is
MOST FREQUENTLY ASSIGNED TO THE CARRIER WHO WAS ON 
THE RISK WHEN THE DISEASE RESULTED IN DISABILITY, IF 
THE EMPLOYMENT AT THE TIME OF DISABILITY WAS OF A 
KIND CONTRIBUTING TO THE DISEASE. IT WILL BE OBSERVED 
THAT, IN BROAD OUTLINE, THIS IS COMPARABLE TO THE
'last injurious exposure' rule discussed in the previous
SUBSECTION, EXCEPT THAT IT PLACES MORE STRESS ON THE 
MOMENT OF DISABILITY. OCCUPATIONAL DISEASE CASES 
TYPICALLY SHOW A LONG HISTORY OF EXPOSURE WITHOUT 
ACTUAL DISABILITY, CULMINATING IN THE ENFORCED CESSA
TION OF WORK ON A DEFINITE DATE. IN THE SEARCH FOR AN 
IDENTIFIABLE INSTANT IN TIME WHICH CAN PERFORM SUCH 
NECESSARY FUNCTIONS AS TO START CLAIM PERIODS RUNNING, 
ESTABLISH CLAIMANT’S RIGHT TO BENEFITS, AND FIX THE 
EMPLOYER AND INSURER LIABLE FOR COMPENSATION, THE 
DATE OF'DISABILITY HAS BEEN FOUND THE MOST SATISFACTORY. 
LEGALLY, IT IS THE MOMENT AT WHICH THE RIGHT TO 
BENEFITS ACCRUES - AS TO LIMITATIONS, IT IS THE MOMENT 
AT WHICH IN MOST INSTANCES THE CLAIMANT OUGHT TO 
KNOW HE HAS A COMPENSABLE CLAIM - AND, AS TO SUCCESSIVE 
INSURERS, IT HAS THE ONE CARDINAL MERIT OF BEING 
DEFINITE, WHILE SUCH OTHER POSSIBLE DATES AS THAT OF 
THE ACTUAL CONTRACTION OF THE DISEASE ARE USUALLY 
NOT SUSCEPTIBLE TO POSITIVE DEMONSTRATION.

''Among the conditions to which this rule has
BEEN APPLIED ARE ASBESTOSIS, SILICOSIS, PNEUMOCONIOSIS, 
TUBERCULOSIS, DERMATITIS, OCCUPATIONAL LOSS OF HEARING,
AND VARIOUS DISEASES PRODUCED BY INHALATION OF CHEMICALS 
AND FUMES.
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1 1 It goes without saving that, before the last- 
injurious—exposure RULE CAN BE APPLIED, THERE MUST 
HAVE BEEN SOME EXPOSURE OF A KIND CONTRIBUTING TO 
THE CONDITION. SO, IF A SILICOSIS CLAIMANT HAD BEEN 
TRANSFERRED TO OUTSIDE WORK OR TO WORK IN A PLACE 
WHERE DUST CONDITIONS WERE NOT HARMFUL, THE CARRIER 
ON THE RISK DURING THE LATER PERIOD WILL NOT BE HELD 
LIABLE. BUT, ONCE THE REQUIREMENT OF SOME CONTRIBUT
ING EXPOSURE HAS BEEN MET, COURTS APPLYING THIS RULE 
WILL NOT GO ON TO WEIGH THE RELATIVE AMOUNT OR DURATION 
OF THE EXPOSURE UNDER VARIOUS EMPLOYERS AND CARRIERS.
AS A RESULT, IN SOME CASES CARRIERS AND EMPLOYERS 
THAT HAVE BEEN ON THE RISK FOR RELATIVELY BRIEF PERIODS,
PERHAPS ONLY A FEW WEEKS, HAVE NEVERTHELESS BEEN 
CHARGED WITH FULL LIABILITY FOR A CONDITION THAT HAD 
DEVELOPED OVER A NUMBER OF YEARS.

1 1 Since the onset of disability is the key factor
IN ASSESSING LIABILITY UNDER THE LAST-INJURIOUS-EXPOSURE 
RULE, IT DOES NOT DETRACT FROM THE OPERATION OF THIS 
RULE TO SHOW THAT THE DISEASE EXISTED UNDER A PRIOR 
EMPLOYER OR CARRIER, OR HAD BECOME ACTUALLY APPARENT,
OR HAD RECEIVED MEDICAL TREATMENT*, OR, INDEED, AS 
HELD IN NORTH CAROLINA, HAD ALREADY BEEN THE SUBJECT 
OF A CLAIM FILED AGAINST THE PRIOR EMPLOYER, SO LONG 
AS IT HAD NOT RESULTED IN DISABILITY. 1 '

^ See ryc i ak v. eastern precision re si stor, 12 n.y. 2d 29, 234,

N.Y.S. 2D 207, 186 N.E. 2D 408 (1962) CITED IN FOOTNOTE 9 0 TO
SECTION 9 5.21.

It should be carefully noted that '' the moment of disability''
OF WHICH LARSON SPEAKS IS, LEGALLY, ' ' * THE MOMENT AT

WHICH THE RIGHT TO BENEFITS ACCRUES ... IT IS THE MOMENT AT 
WHICH, IN MOST INSTANCES THE CLAIMANT OUGHT TO KNOW HE HAS A 
COMPENSABLE CLAIM. ' '

Under the Oregon workmen's compensation law, claimant 
became entitled to benefits when her occupational disease gave 
rise to a need for medical services, she claimed for benefits,
I. E. MEDICAL SERVICES, ON OCTOBER 2 , 1 96 7 . ON BEHALF OF THE
EMPLOYER, ARGONAUT ACCEPTED THE CLAIM AND PROVIDED ''COMPENSATION1' 
TO THE CLAIMANT. ORS 656.002 (7). BECAUSE OF TH IS, WE THINK 
CLAIMANT'S ''DISABILITY1', FOR THE PURPOSE OF APPLYING THE LAST 
INJURIOUS EXPOSURE RULE UNDER THE OREGON LEGISLATIVE SCHEME,
BEING THE MOMENT AT WHICH THE RIGHT TO BENEFITS ACCRUED, OCCURRED 
IN 1 96 7 . IN ADDITION, CLAIMANT, EMPLOYER AND INSURER ALL BECAME 
AWARE OF HER COMPENSABLE OCCUPATIONAL DISEASE.

Liability for claimant's occupational dermatitis having been

FIXED UPON ARGONAUT IN 1 967 , REMAINS UPON THEM FOR SO LONG AS THE 
CONDITION REMAINS AND FOR SO LONG AS THE LAW REQUIRES.

First then, we must decide whether claimant's present

DERMATITIS IS THE SAME OCCUPATIONAL DISEASE SHE HAD IN 1 96 7 . THE 
EVIDENCE CLEARLY SHOWS IT IS. THE CLAIM CLAIMANT FILED ON 
JANUARY 23, 1973 NOTES THE CONDITION CLAIMED FOR DEVELOPED IN
1 96 7 . CLAIMANT’S ALLERGIC REACTION HAS NEVER BEEN CURED SINCE 
IT STARTED. EVEN THE CONSEQUENCES OF THAT REACTION HAVE NEVER 
BEEN FULLY CONTROLLED - ESPECIALLY SINCE 1 9 6 9 .
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The next question then, is whether argonaut remains liable 
to claimant for workmen's compensation benefits, argonaut 
contends that claimant's medical only CLAIM CLOSURE ON DECEMBER 
1 3 , 1 967 BEGAN THE RUNNING OF THE FIVE YEAR PERIOD PROVIDED FOR FILING
AGGRAVATION CLAIMS AND THAT HER AGGRAVATION RIGHTS HAD THEREFORE 
EXPIRED BEFORE SHE REQUESTED HER HEARING. SOME BACKGROUND OF THE 
PRACTICAL CONSIDERATIONS WHICH LEAD TO THE 1 ’ MEDICAL ONLY1 1 CLOSURE 
POLICY IS NECESSARY TO THE DISCUSSION OF THIS ISSUE.

The workmen's compensation board was created by the 196 5
OREGON LEGISLATURE. AMONG OTHER DUTIES IT WAS ASSIGNED THE TASK 
OF EVALUATING CLAIMS AND DETERMINING COMPENSATION.

On MAY -4 , 1 96 6 , THE BOARD ISSUED ITS FIRST RULES OF PRACTICE

AND PROCEDURE. THOSE RULES, WCB 5-1966, PROVIDED -
''4.01 The law requires the board to make a

DETERMINATION OF COMPENSATION DUE ON EVERY COMPENSABLE 
INJURY.''
***

"4.05 The board will refer all such requests
FOR DETERMINATION TO THE CLOSING AND EVALUATION 
DIVISION. THIS DIVISION WILL, IN ADDITION TO NECESSARY 
ADMINISTRATIVE PERSONNEL, BE ASSIGNED A FULL-TIME 
PHYSICIAN AND ASSISTANT ATTORNEY GENERAL FOR THE 
PURPOSE OF RESOLVING MEDICAL AND LEGAL ISSUES.''

''4.07 The determinations of the closing and

“EVALUATION DIVISION-,SHALL BE DEEMED DETERMINATIONS 
OF THE BOARD.- -THE DETERMINATIONS SHALL BE DEEMED 
MADE THE DATE THE- DE TE R M I N AT I ON IS MAILED TO THE 
PARTIES. ' *

The agency soon learned that the great majority of the
APPROXIMATELY 100,000 INJURY CLAIMS EACH YEAR INVOLVED ONLY 
NOMINAL MEDICAL CARE. REALIZING THAT FORMALLY CLOSING THESE 
CLAIMS WOULD RESULT IN ENORMOUS ADMINISTRATIVE COSTS, AND 
BECAUSE THE STATUTE PERMITS THE EMPLOYER TO SPECIFICALLY 
REQUEST A DETERMINATION IN ANY CASE, THE BOARD CONCLUDED AN 
INFORMAL ''ADMINISTRATIVE1' CLOSURE COULD SUFFICIENTLY FULFILL 
AND CARRY OUT THE LEGISLATIVE INTENT WHILE SAVING THE UNNECESSARY 
COSTS. THE ADMINISTRATIVE PRACTICE OF MAKING " MEDICAL ONLY1 ' 
CLOSURES WAS THEREFORE DEVELOPED. IN THE PROCESS AN ESTIMATED 
ONE MILLION DOLLARS OF UNPRODUCTIVE ADMINISTRATIVE EXPENSE, A 
COST ULTIMATELY BORNE BY EMPLOYERS, WAS SAVED. IT WAS THE 
BOARD'S POSITION, HOWEVER, THAT SINCE NO FORMAL WRITTEN DETERMINA
TION ORDER WAS ISSUED OR MAILED, THE MEDICAL ONLY CLOSURE DID NOT, 
UNDER ORS 656.268 (4) , START THE RUNNING OF THE AGGRAVATION PER IOD.

It WAS WCB ADMINISTRATIVE ORDER 5 -1 96 6 WITH ITS ASSOCIATED 
POLICY RATHER THAN SECTION 4.0 1. OF WCB ADMINISTRATIVE ORDER 4 -1 9 7 0 -
( ADOPTED MAY 1 5, 1970 AND SINCE REPEALED) THAT WAS IN EFFECT ON
DECEMBER 1 2 , 1 96 7 WHEN ARGONAUT REQUESTED A ' ' NO TIME LOSS''
CLOSURE. HAD ARGONAUT, IN 1 9 67 , WISHED TO START THE FIVE YEAR 
AGGRAVATION PERIOD RUNNING, IT COULD HAVE REQUESTED A FORMAL 
CLOSURE RATHER THAN A ' ' NO TIME LOSS CLOSURE1 ' .

■'The BOARD CONCLUDES THAT ARGONAUT WAS PROPERLY JOINED AT 
THE HEARING AND THAT CLAIMANT THEREFORE HAS PROPERLY ESTABLISHED 
HER RIGHT TO ADDITIONAL WORKMEN'S COMPENSATION BENEFITS FROM THE 
ARLINGTON CLUB THROUGH ITS INSURER, ARGONAUT INSURANCE COMPANY,
FOR HER OCCUPATIONAL DERMATITIS. H. A. KLEEMAN, WCB CASE NO.
6 7 —1 0 4' 9 , ORDER ON REVIEW, (APRIL 7, 1969 ).
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Argonaut's resistance to the claimant's hearing request

AND TO THE REFEREE' S ORDER OF DECEMBER 1 3 , 1973 , CONSTITUTE
A DE FACTO DENIAL OF CLAIMANT'S CLAIM FOR ADDITIONAL BENEFITS 
AND JUSTIFIES THE ATTORNEY'S FEE ALLOWED BY THE REFEREE, AND A 
FURTHER FEE ON REVIEW.

The denial of liability by fireman's fund should be approved. 

It i$ hereby ordered that the order of the referee dated
DECEMBER ts3 , 1 97 3 IS AFFIRMED.

It is hereby further ordered that the denial of liability
ISSUED BY FIREMAN'S FUND INSURANCE COMPANY IS APPROVED.

It is hereby further ordered that the argonaut insurance
COMPANY IS RESPONSIBLE FOR PAYMENT OF THE BENEFITS WHICH THE 
REFEREE ORDERED THE ARLINGTON CLUB TO PROVIDE TO CLAIMANT.

It IS HEREBY FURTHER ORDERED THAT ARGONAUT INSURANCE COMPANY 
PAY CLAIMANT'S ATTORNEY TWO HUNDRED FIFTY DOLLARS FOR HIS SERVICES 
ON THIS REVIEW - SAID FEE TO BE PAID IN ADDITION TO AND NOT OUT OF 
CLAIMANT'S COMPENSATION.

It is hereby finally ordered that the board's order
DESIGNATING PAYING AGENT PURSUANT TO ORS 6 56 . 3 07 IS SUPERSEDED 
BY THIS ORDER ON REVIEW. ALL PAYMENTS MADE PURSUANT TO THAT 
ORDER, INCLUDING BENEFITS AWARDED BY THE DETERMINATION ORDER 
DATED MARCH 12 , 1 97 4 , ARE DECLARED TO BE THE SOLE RESPONSIBILITY
OF ARGONAUT INSURANCE COMPANY.

WCB CASE NO. 73-2223 MAY 22, 1974

SHARON KEELER, CLAIMANT
POZZI, WILSON AND ATCHISON, 
claimant's ATTYS.
MCMENAMIM, JONES, JOSEPH AND 
LANG, DEFENSE ATTYS.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The state accident insurance fund requests board review of 
A referee’s ORDER WHICH ORDERED THE REOPENING OF THE CLAIMANT'S 
CLAIM FOR MEDICAL CARE AND TREATMENT AND THE ASSESSMENT OF 
PENALTIES.

Claimant sustained a compensable back injury on may 21, 1 96 9 ,
WHILE EMPLOYED BY JARMAN COMPANY IN MILWAUKIE, OREGON. THE 
CLAIM WAS CLOSED BY A DETERMINATION ORDER, DATED OCTOBER 3 , 1 96 9 ,
WITH NO AWARD OF PERMANENT PARTIAL DISABILITY.

Claimant's testimony and the medical evidence presented at

THE HEARING SHOWED THAT HER BACK HAS GIVEN HER CONTINUOUS PROBLEMS 
SINCE THE INJURY OF MAY 21, 1969. SHE NOW COMPLAINS OF INCREASING
PAIN WHICH RADIATES DOWN HER LEG.

The referee concluded that claimant had not suffered a
SECOND INDUSTRIAL INJURY AND THAT THE RESPONSIBILITY FOR THE PAYMENT
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OF COMPENSATION FOR THE ORIGINAL INJURY SHOULD BE ASSUMED BY THE 
STATE ACCIDENT INSURANCE FUND ON THE BASIS OF AGGRAVATION. HE ALSO 
FOUND THAT THE FUND FAILED TO PAY CLAIMANT BENEFITS WITHIN THE 
TIME PROVIDED BY LAW (ORS 656.262 (4)) AND ERRED IN NOT ACCEPTING THE 
CLAIM ON THE MEDICAL OPINION SHE PRESENTED. (THE FUND DID NOT 
PRODUCE ANY EVIDENCE AT THE HEARING TO SUPPORT ITS DENIAL.)

On de novo review, the board concurs with the findings of

THE REFEREE THAT CLAIMANT IS ENTITLED TO REOPENING OF HER CLAIM 
AND THAT HER BACK CONDITION IS AN AGGRAVATION OF HER 1 96 9 INDUSTRIAL 
INJURY.

The board further concurs that the fund should pay a 25
PERCENT PENALTY FOR UNREASONABLE DELAY IN PAYMENT OF COMPENSATION 
TO THE CLAIMANT.

ORDER
The order of the referee, dated January 3, 1974, is hereby

AFF I RMED.

Claimant’s counsel is awarded a reasonable attorney's fee

IN THE SUM OF TWO HUNDRED FIFTY DOLLARS, PAYABLE BY THE STATE 
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD 
REVIEW.

WCB CASE NO. 69-1801 MAY 22, 1974

EUGENE E. FIELDS, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND 
NEALY, CLAIMANT'S ATTYS.

Claimant, through his counsel, c. h. seagraves, jr. , has

PETITIONED THE BOARD TO CONSIDER NEWLY DISCOVERED EVIDENCE BEARING 
ON THE COMPENSABILITY OF HIS CLAIM AND TO SET ASIDE PRIOR AGENCY 
ORDERS APPROVING THE DENIAL OF HIS CLAIM.

OrS 65 6 . 2 78 GRANTS THE BOARD JURISDICTION TO ALTER EARLIER 
ACTIONS ON A CLAIM. THAT AUTHORITY, HOWEVER, IS GRANTED IN 
TERMS OF ''CONTINUING1' POWER AND JURISDICTION. THE BOARD INTERPRETS 
THIS LANGUAGE TO MEAN THAT IN ORDER TO HAVE CONTINUING POWER AND 
JURISDICTION CLAIMANT MUST HAVE ESTABLISHED A COMPENSABLE CLAIM. 
JAMES C. CONAWAY, OWN MOTION ORDER, DATED MARCH 7 , 1 974 .

We CONCLUDE, BECAUSE CLAIMANT HAS FAILED TO ESTABLISH 
THAT HIS CLAIM WAS COMPENSABLE, THAT THE BOARD IS POWERLESS 
TO AFFECT FORMER ORDERS ISSUED IN THE CLAIM PURSUANT TO ORS 656.278.

ORDER
The claimant's petition for own motion action filed April

3 0 , 1 974 JS HEREBY DENIED.
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WCB CASE NO. 73-1751 1974MAY 22,

HAZEL M. BRIGGS, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
me.rlikT miller, defense atty.
•REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and sloan.
Claimant requests board review of a hearing officer’s order 

seeking an additional award of time loss compensation beyond
THAT GRANTED BY THE HEARING OFFICER, PENALTIES AND ATTORNEY' S FEES 
FOR^ALLEGEDLY IMPROPERLY SECURING CLAIM CLOSURE AND AN INCREASE IN 

"HER PERMANENT DISABILITY AWARD,

Claimant is a so year old woman who strained her low back

ON APRIL 7 , 1972, WHILE WORKING AS A GROCERY CHECKER FOR SAFEWAY
STORES, INC.

She was treated with physical therapy by w, m. burget, m. d. ,
AND LATER ALSO BEGAN RECEIVING CHIROPRACTIC MANIPULATIONS FROM 
DR. GEORGE DUNN. DR. BURGET WAS HER PRIMARY TREATING PHYSICIAN.
ON NOVEMBER 14, 1972, HE REPORTED TO TRAVELER' S -

1 ' I DO THINK MRS. BRIGGS IS IMPROVING WITH 
PHYSIOTHERAPY AND I WOULDN'T BE SURPRISED IF 
SHE WON'T BE FAIRLY STATIONARY IN ANOTHER THREE 
OR FOUR WEEKS. ' ' JOINT EXHIBIT A-2 7

However, on November 29, 1972, dr. burget estimated another

EIGHT WEEKS OF TREATMENT. SHORTLY THEREAFTER, THE EMPLOYER'S 
INSURANCE COMPANY (TRAVELER'S) , ARRANGED TO HAVE CLAIMANT 
EXAMINED BY DR. THEODORE J. PASQUESI, AN ORTHOPEDIC PHYSICIAN.
WHEN HE SAW HER ON DECEMBER 2 1 , 1 9 72 , HE CONCLUDED THE TREATMENTS
OF DRS. BURGET AND DUNN WERE OF SYMPTOMATIC RATHER THAN CURATIVE 
BENEFIT AND THEREFORE RECOMMENDED CLAIM CLOSURE.

The employer's insurer then submitted claimant's treatment '
RECORDS TOGETHER WITH DR. PASQUESl' S REPORT TO THE WORKMEN'S 
COMPENSATION BOARD'S EVALUATION DIVISION WITH A FORM 8 02 REQUESTING 
A DETERMINATION OF CLAIMANT* S CLAIM. THE FORM WAS INCOMPLETE IN 
SOME RESPECTS AND INTERNALLY INCONSISTENT IN OTHERS. DURING THIS 
PERIOD, CLAIMANT WAS CONTINUING HER TREATMENT BY DR. BURGET. HE 
DID NOT CONSIDER HER STATIONARY AND HAD NOT RELEASED HER FOR WORK. 
THE EVALUATION DIVISION, APPARENTLY WITHOUT SEEKING FURTHER 
INFORMATION OR OPINION FROM DR. BURGET, NEVERTHELESS PROCEEDED TO 
ISSUE A D^-TET? Ml NATION ORDER TERMINATING CLAIMANT'S TIME LOSS 
COM PE NS AT ION ON DECEMBER 22 , 1972, AND AWARD ING 3 2 DEGREES FOR
UNSCHEDULED NECK AND BACK DISABILITY.

Claimant continued receiving therapy, but it produced little

BENEFIT. HOWEVER, IN APRIL, 1 97 3 , A NEW KIND OF THERAPY WAS 
APPLIED WHICH APPARENTLY IMPROVED HER CONDITION FAIRLY STEADILY 
UNTIL HER SOCIAL SECURITY APPLICATION WAS REJECTED. DR. BURGET 
CONTINUED TREATING CLAIMANT UNTIL JULY 23 , 1 973 , WHEN HE CONCLUDED
THAT CLAIMANT WAS ABLE TO RETURN TO WORK.

The hearing on this claim was held July i o , 1973, but the

RECORD REMAINED OPEN FOR ADDITIONAL EVIDENCE UNTIL SEPTEMBER 6,
1 9 7 3 .

-2 8 9



Dr. pasquesi reported, before her treatment had been
COMPLETED, THAT CLAIMANT HAD A PERSISTENT LUMBOSACRAL MYOFACITIS 
WITH LIMITATION of motion, dr. burget concluded at the close of 
TREATMENT THAT SHE HAD A CHRONIC LUMBAR STRAIN. ON JULY 10 , 1 973 ,
CLAIMANT TESTIFIED TO LIMITATIONS ON HER ABILITY TO SIT, STAND,
STOOP OR LIFT DUE TO BACK PAIN.

Claimant is correct that her claim was prematurely closed,
BUT SHE HAS NOT PERSUADED US THAT THE CARRIER'S CONDUCT IN SECURING 
THE CLOSURE JUSTIFIES THE IMPOSITION OF PENALTIES AND ATTORNEY FEES.

The 8 02 FORM FILED BY TRAVELER' S IS A PERFECT EXAMPLE OF HOW 
ONE SHOULD NOT BE PREPARED. THE BOARD HAS LEARNED, HOWEVER, THAT 
DEMANDING PERFECTION IN THE COMPLETION OF FORMS BY INSURERS, 
EMPLOYERS, DOCTORS OR CLAIMANTS IS, ON THE WHOLE, COUNTERPRODUCTIVE

It was not the deficient 802 form which contributed to the
PREMATURE CLOSURE NOR EVEN THE CARRIER1 S PERSISTENCE IN REQUESTING 
CLOSURE AFTER DR. BURGET CHANGED HIS MIND. ORS 656.268 PERMITS 
THE EMPLOYER TO REQUEST CLOSURE WHEN IT BELIEVES THE CLAIMANT IS 
MEDICALLY STATIONARY. TRAVELER* S HAD DR. PASQUESl' S REPORT ON 
WHICH TO FOUND SUCH A BELIEF AND WAS ENTITLED TO PRESENT THE 
CLAIM TO THE BOARD REGARDLESS OF DR. BURGET' S CONTINUING TREATMENT.

Since, at the time of the determination request, the board 
WAS FURNISHED with all the information concerning claimant's 
CLAIM, AND BECAUSE THE STATUTE EMPOWERS ONLY THE BOARD, THROUGH 
ITS EVALUATION DIVISION, TO EFFECT CLAIM CLOSURE, THE KNOWLEDGE 
OR MOTIVATION OF TRAVELER* S INSURANCE COMPANY AND-OR SAFEWAY 
STORES CANNOT LEGALLY BE CONSIDERED THE CAUSE OF CLAIMANT'S 
PREMATURE CLAIM CLOSURE. THE PREMATURE CLOSURE OCCURRED BECAUSE 
THE BOARD* S EVALUATION DIVISION FAILED TO DEVELOP THE FULL RECORD 
NEEDED IN THE FACE OF THE CONFLICTING MEDICAL REPORTS FROM DR. 
PASQUESI AND DR. BURGET.

We conclude, however, that the law does not entitle

CLAIMANT TO THE PAYMENT OF PENALTIES OR ATTORNEY FEES FOR THE
board's premature closure of the claim.

The NEXT ERROR OCCURRED WHEN, ALTHOUGH THE CLAIMANT WAS 
TEMPORARILY TOTALLY DISABLED BETWEEN DECEMBER 2 2 , 1 97 2 , AND
JULY 23 , 1 9 73 , THE HEARING OFFICER ALLOWED TIME LOSS COMPENSATION
ONLY FOR THE PERIOD SHE WAS AFFIRMATIVELY RESPONDING TO DR. BURGET1 S 
TREATMENT. UNDER THE WORKMEN'S COMPENSATION LAW, AN INJURED 
WORKMAN IS ENTITLED TO TIME LOSS COMPENSATION WHILE HE OR SHE 
IS TOTALLY BUT TEMPORARILY PREVENTED FROM EARNING A LIVING DUE TO 
THE INJURY. A SUCCESSFUL TERAPY PROGRAM IS NOT A CONDITION PRECEDENT 
TO RECEIVING TEMPORARY TOTAL DISABILITY BENEFITS.

We conclude claimant is entitled to temporary total
DISABILITY BENEFITS FOR THE PERIOD DECEMBER 2 3 , 1 9 7 2 , TO JULY
2 3 , 1 9 73 , INCLUSIVE.

We DO AGREE WITH THE HEARING OFFICER'S CONCLUSIONS CONCERNING 
THE NATURE, LOCATION AND EXTENT OF CLAIMANT'S PERMANENT PHYSICAL 
IMPAIRMENTS AND WITH HIS EVALUATION OF THE UNSCHEDULED DISABILITY 
WHICH THE INJURY PRODUCED — AND HIS ORDER SHOULD BE AFFIRMED IN THAT 
REGARD.

ORDER
The order of the hear ing officer, dated sept ember 27, 1973, is

HEREBY MODIFIED TO GRANT CLAIMANT TEMPORARY TOTAL DISABILITY FROM 
DECEMBER 2 3 , 1 9 7 2 , TO JULY 2 3 , 1 973 , INCLUS IVE.
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Claimant1 s attorneys are hereby awarded 25 percent of the

ADDITIONAL TEMPORARY DISABILITY COMPENSATION AWARDED HEREBY.
IN NO EVENT, HOWEVER, SHALL THE FEE AWARDED BY THIS ORDER, WHEN 
COMBINED WITH THE FEE RECEIVED PURSUANT TO THE HEARING OFFICER1 S 
ORDER, EXCEED FIFTEEN HUNDRED DOLLARS.

In ALL OTHER RESPECTS, THE HEARING OFFICER1 S ORDER, DATED 
SEPTEMBER 2 7 , 1 97 3 , IS AFFIRMED.

WCB CASE NO. 73-1175 MAY 22, 1974

FLORENCE V. MORELLI, CLAIMANT
SCHUMAKER AND GILROY, CLAIMANT1 S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

Claimant requests board review of a referee's order

AFFIRMING A DETERMINATION ORDER WHICH AWARDED 48 DEGREES UN
SCHEDULED DISABILITY FOR BOTH SHOULDERS, 28.8 DEGREES FOR LOSS 
OF THE RIGHT ARM AND 19.2 DEGREES FOR LOSS OF THE LEFT ARM. 
CLAIMANT CONTENDS SHE IS PERMANENTLY AND TOTALLY DISABLED.

We ARE PERSUADED FROM OUR REVIEW OF THE EVIDENCE THAT THE 
REFEREE HAS MISCONSTRUED THE EVIDENCE. THERE APPEARS LITTLE 
NEED TO REITERATE ALL OF THE MEDICAL EVIDENCE. IT IS SUFFICIENT 
TO NOTE THAT THE DOCTORS ARE IN GENERAL AGREEMENT AS TO THE 
DISABLING CONSEQUENCES OF CLAIMANT'S COMPENSABLE RESIDUALS.
THE TOTALITY OF THE EVIDENCE SUSTAINS THE CLAIMANT7 S CONTENTION 
THAT SHE IS UNABLE TO REGULARLY PERFORM WORK AT A GAINFUL AND 
SUITABLE OCCUPATION. FOR A WORKMAN TO REGULARLY PERFORM WORK, 
HE OR SHE MUST BE EXPECTED TO FULFILL THE REQUIREMENTS OF THE 
JOB DAY AFTER DAY AND FOR THE FULL NUMBER OF HOURS REQUIRED.
TO BE GAINFUL WOULD REQUIRE THE OCCUPATION TO BE SOMETHING AT 
WHICH A WORKMAN COULD MAKE A REASONABLE LIVING WAGE. TO BE 
SUITABLE WOULD NEED TO BE INTERPRETED AS BEING ATTAINABLE AND 
WITHIN THE ABILITIES OF THE WORKMAN. CLAIMANT HAS BEEN TOTALLY 
PRECLUDED FROM WORK OF SUCH KIND.

ORDER
The order of the referee is modified to grant claimant an

AWARD FOR PERMANENT, TOTAL DISABILITY.

Counsel for claimant is entitled to receive as a fee, 25
PERCENT OF THE INCREASE IN COMPENSATION ASSOCIATED WITH THIS 
AWARD WHICH, COMBINED WITH FEES ATTRIBUTABLE TO THE ORDER OF THE 
REFEREE, SHALL NOT EXCEED FIFTEEN HUNDRED DOLLARS.
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Back: 96° affirmed to unemployed: W. Odom----------------------------------------- 2 46
Back: 96° over employer appeal: L. Davis-------------------------------------------- 261
Back: 112° after fusion: W. Delorme--------------------------------------------------- 29
Back: 112° for no motivation: G. Golds---------------------------------------------- 224
Back: 112° where barred from heavy work: C. Ballard----------------------- 258
Back: 12 8° to waitress: E. Widmaier---------------------------------------------------- 56
Back: 12 8° to 300 lb. man: R. Maden---------------------------------------------------- 72
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working: G. Smalley------------------------------------------------------------------------- 136
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Back: 144° as before where reopened for surgery: G. McElroy--------  151
Back: 160° after two laminectomies and fusion: D. Stutzman---------- 25
Back: 160° where can still barber: R. Hill-------------  45
Back: 160° affirmed: J. Ruiz---------------------------------------------------------------- 52
Back: 160° for bad fusion: M. Nutini--------------  68
Back: 160° from total: J. Koroush------------------------------------------------------- 121
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E. Singletary-------------------------------------------------------------------------------------- 265
Back: 160° to sign painter: D. Gordon------------------------------------------------ 272
Back: 160° to truck driver: H. Wright------------------------------------------------ 238
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work: F. Ponder-------------------------------------------------------------------------------- 36
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Finger: Various to choker setter: J. Pettyjohn-------- ’---------------------- 13

(4) FOOT

Foot: 81° reversed on cross, appeal: V. McKinnon---------- '------------------- 236

(5) FOREARM

Forearm: No more after 4th closure on arthritic
progression: A. Norton-------------------------------------------------------------------- 1

Forearm: 15° for burns: W. Fulbright-------------------------------------------------- 56
Forearm: 15° where want total: U. Phillips--------------------------------------- 81
Forearm: 3 0° affirmed to 69 year old: F. Holmes------------------------------ 55
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(6) LEG

Legs: Affirmed to log truck driver after smashed by log:
R. Foster---------------------------------------------------------------------------------  50

Leg: Award affirmed: E. Ishmael-----------   63
Knee: 15° affirmed: A. Israel-------------------------   172
Leg: 30° for knee: R. Unterseher-----------  221
Leg: 35.2° on 1941 injury: J. Croghan------------------------------------------------ 263
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Leg: 37.5° affirmed: R. Peterson------------------------------------------------ :•-------- 179
Leg: 45° for knee: D. Stevens--------------------------------------------------------- 52
Leg: 45° for knee brace: J. Carter------------------------------------------------ 177
Leg: 75° for knee: T. Dillingham---------------------------------------------  279
Leg: 80° after increase: M. Floyd-------------------------------------------------- 46
Leg: 81° for crushed foot: F. Miles---------------------- 1------------------------ 191

(7) NECK AND HEAD

Neck and Head: By windshield wiper motor: P. Vernon----------------------- 89
Neck: 32° affirmed: E. Surber--------------------------------------------------------------- 220
Neck and Head: Various increase of 53.5°: M. Ameson----- ---------------- 11-
Neck and Shoulder: 96° where Dr. Reinhart wants to

treat more: A. Crouch---------------------------------------------------------------------- 255
Neck: 12 8° where hit by widow maker: W. Williams---------------------------- 9

(8) HAND

Hand: 30% to saw filer: W. McGuire------------------------------------------------ 8
Hand: 82.5° for smash: C. Gould----------------------------------------------------------- 157

(9) UNCLASSIFIED

Asthma: 64° where can't work in cannery: S. Beeson------------------------- 96
Burns: 160° after reduction from 296° in case where claiment

due to seniority got soft job: L. Gilster---------------------------------- 3
Bums: None for coffeepot burn: W. McCloskey----------------------------------- 73
Concussion, etc. : 192° from 32°: B. Kageyama--------- 7------------------------ 178
Eye: Undisclosed affirmed: R. Oleman-------------------------------------------------- 210
Heart attack: None where return to same job in 30 days: W. Bryan- 93
Hearing: 42.04° rejected: A. Kilgore-------------------------------------------------- 131
Hearing: 60.48° on increase after SAIF appeal: A. Kilgore—--------  131
Lungs: None for chlorine gas: E. Davis---------------------------------------------- 221
Multiple injuries affirmed: ,J. Petit---------------------------------------------------- 272
Multiple injuries of leg, foot, forearm and head: D. Blanchard----- 137
None period: A. Jackson--------------------------------------------------------------------------- ' 2 37
Nose: No PPD: R. Proffitt------------------------------------------------------■“--------------- 211
Nose: 80° from 128°: D. Miller------------------------------------------------------------- 37
Obesity: S. Hussey-------------------------------   259
Occupational disease: 32° affirmed: E. Murdock------------------- --------- 251
Spleen: 96° for complications: J. Green---------------------------------------- 2 47
Tailbone: 16° affirmed: J. Skogseth----------------------------------------------- 263
Two claims settled for $725: C. Hartley------------------------------------------ 18
Unknown: 48° reversed: B. Bailey---------------------------------------------------- 17
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PROCEDURE

Affirmed on payment procedure: W. Rogers-------------------------------------------- 53
Attorney fee of $75 for attending deposition of doctor:

V. Johnson------------------------------------------------------------------------------------------- 98
Back injury manifest in leg: J. Carson------------------------------------------------ 100
Claimant missed hearing because in Coast Guard: M. Sears---------------- 85
Cross-appeal struck pay dirt: V. McKinnon------,-------------------------------- 236
Death claim untimely despite change in law: M. Garman------------------- 214
Death claim dismissed: G. Gronquist---------------------------------------t-------- 213
Defacto denial: E. Simmons--------------------------------------------------------------- 282
Dismissal inappropriate terminology after hearing: W. Bidegary----  179
Dispute among carriers: E. Simmons-------------------------------------------------- 282
Disobeyance of remand order sought: C. Delamare--------------------------- 208
Employer requested hearing 11 months after total disability

award: L. Krugen----------------------------------------------------------------------- 155
Fee not allowable by Board for court work: B. Casper-------------------- 142
Fee in occupational disease case: M. Carey------------------------------------- 138
Medical only referred for determination: F. O'Neall---------------------- 139
Medicals not compensation under ORS 656.313: R. Kline------------------- 64^
Mooted request where claim reopened: M. Hill---------------------------------- 181.
Motions for supplementing record dismissed: A. Verment----------------- 24
Motion to present more evidence denied: H. Briggs--------------------------- 2 0
Motion for reconsideration denied: G. Roberts-------------------------------- 123
Notice of appeal left off: L. Ervin------------------------------------------------ 202
Offset of time loss paid pending appeal against PPD where

time loss award reversed not proper: R. Todahl,---------------------- 168
Order corrected: G. Luff (Fox)-------------------------------------------------------- 109
Order corrected: E. Ashworth-------------------  110
Order messed up: B. Kageyama----------------------------------------------------------- 197
Offer evidence if plan to claim that refused: C. Sutton---------------- 145
Own Motion hearing consolidated with new injury: C. McCarty--------- 125
Own Motion jurisdiction doesn't extend to denied claims: E. Fields 288
Phoney denial: J. Dozier------------------------------------------------------------------ 2 3
Read this one: E. Simmons---------------------------------------------------------------- 282
Reaffirmed on remand: W. Buckley------------------------------------------■----------- 71
Reconsideration denied: A. Anderson------------------------------------------------------ 39
Reconsideration vs. appeal time: R. Larson----------------------------------------- 231
Remanded for new evidence on motion: E. Rikala---------------------------------- 63
Remanded for more record: J. Carson----------------------------------------------- 100
Remanded for additional evidence: C. Calder--------------------------------------- 277
Remanded where additional medical report tendered on review:

L. Jelks----------------------------------------------------------------------------------------------- 215
Reopening may not kill Permanent Partial Disability award; if

not grounded on failure to be medically stationary: R. Larson 252
Request for review dismissed as untimely: R. Wright---------------------- 66
Resistance of claim at hearing is defacto denial: J. Lowe------------ 143
Retention of jurisdiction by hearing officer pending

curative treatment: E. Taylor-------------------------------------------------- 207 -
Ruling 2-1/2 years after determination because of employer

delays: L. Krugen----------------------------------------------------------------------------- 155
Screwed up forms normal: H. Briggs-------------------------------------------------------- 289
Separate claims for different parts of body are not required:

M. Floyd--------------:-------------------------------------------------------------------------------- 46
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Service of request for review: M. Schneider----------------------------------- 230
Service of request for review is jurisdictional: W. Grable----------- 57
Settlement disapproved: J. Pietila-------------------------------------------------- 67
Settlement approval denied where included total release: D. Jones- 75
Settlement where occupational disease confusion: W. McCoy------------ 113
Settlement (phoney) may cause insurer to pay twice: J. Barrett------ 115
Settlement claimed void: J. Barrett------------------------------------------------ 115
Settlement approved regaiding electroshock therapy: R. Smith-------- 118
Split request for review creates procedural mess: M. Hill------------ 181
Supreme Court ruling that not employee for tort liability

purposes not binding on Board, says Board: S. Bebout------------ 133 .
Time loss and Permanent Partial Disability not payable at

same time: W. Reid-------------------------------------------------------------------- 83
Time loss prior to filing of Aggravation: L. Cummings------------------- 184

REQUEST FOR HEARING

Allowed beyond 60-day period: K. Smith-------------------------------------------- 87
No excuse for letting 60 days run from denial: W. Vanwinkle--------- 107
Not timely where also filed for off-job insurance: R. Pierce-------  106

REQUEST FOR REVIEW

31st day request: R. Wright------------------------------------------------------------- 40
Claimed late filing: N. Reiling------------------------------------------------------- 195
Dismissed for want of proper service: M. Schneider-.---------------------- 214
Interlocutory appeal on joinder case: J. Barrett--------------------------- 115
Interagency mail used: G. McElroy---------------------------------------------------- 29
Late filing: N. Cobb---------------------------------------------- --------------------------- 224
Procedural trap: M. Schneider---------------------------------------------------------- 230
Proof of service neglected: W. Grable--------------------------------------------- 57
Settled for $250: J. Ferguson---------------------------------------------------------- 43
Settled: C. Turan------------------------------------------------------------------------------ 109
Withdrawn: R. Qualls---------------------------------------------------------------   30
Withdrawn: F. Dieter-------------------------------------------------------------------------- 36
Withdrawn: R. Hadwen--------------------------------------------------;---------------------- 61
Withdrawn: D. Jensen-------------------------------------------------------------------------- 90
Withdrawn: D. Johnson------------------------------------------------------------------------ 110
Withdrawn: W. Sullivan----------------------------------------------------------------------- 129
Withdrawn: M. Paulson------------------------------------------------------------------------ 187
Withdrawn: A. Moore--------------------------------------------------------------------------- 192
Withdrawn: P. Pyper---------------    218
Withdrawn: L. Adams---------------------------------------------------------------------------- 218
Withdrawn: D. Marvin------------------------------------------------------------------------- ’ 232
Withdrawn: J. Oren---------------------------------------------------------------:------------ 280

TEMPORARY TOTAL DISABILITY

Additional allowed: M. Ameson—----------------------------------------------------- 11
Additional allowed: H. Briggs---------------------------------------------------------- 289
Affirmed: R. Wright--------------------------------------------------------------------------- 17
Aggravation disability prior to filing claim: L.Cummings 184
Off-set prohibited where paid pursuant to order pending appeal:

R. Todahl------------------------------------------------------------------------------------ 168
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Reopening reversed: A. Crouch---------------------------------------------------------- 255

THIRD PARTY CLAIM

Distribution dispute: D. Ceglie------------------------------------------------------- 183

TOTAL DISABILITY

Affirmed for left leg: G. Glenn------------------------------------------------------- 2 70
Affirmed over employer appeal: L. Krugen------------------------------ :--------- 155
Affirmed to store clerk: D. Elliott----------------------------------------------------- 60
Aggravation to, where prior 240° : V. Luedtke------------------------------------- 231
Aggravation total: R. O'Dell----------------------------------------------------------------- 146
Aggravation total: M. Pentecost------------------------------------------------------------ 147
Allowed by way of aggravation: C. Sutton-------------------------------------------- 145
Allowed where seniority list makes reemployment in soft job

impossible: R. Grunst---------------------------------------------------------------------- 204
Allowed for tailbone surgery: H. Crowell--------------------------------------------- 26
Award reversed: J. Koroush--------------------------------------------------------------------- 121
Awai^d 'reversed: J. McCuiston----------------------------------------------------------------- 123
Award set-aside and reopened: J. Massingale------------------------------------------ 148,
Died pending appeal: L. Mclnnis------------------------------------------------------------ 112
Bad fusion not enough to make odd-lotter: M. Nutini------------------------- 68
Bartender could work: J. Rutherford----------------------------------------------------- 275
Brain damage: J. Pietila------------------------------------------------------------------------- 2 33
Broken back: W. Koivisto------------------------------------------------------------------------- 28
Heart attack: R. Jaime--------------------------------------------------- ;------------------------- 59
Heart so bad can't work as janitor: W. Kern--------------------------------------- 2 81
Logger who can't log: H. Smith----------------- 1-------------------------------------------- 2 78
Logger with bad leg, hearing and narcolepsy: H. Welch---------------------- 21
Lump sum settlement stipulation disapproved: J. Pietila------------------ 67
Mutliple injuries: F. Morelli---------------------------------------------------------------- 291
Odd lot total: E. Ashford------------------------------------------------------------------------ 213
Open sore, infection and osyeomyelitis basis for Total: J. Allison 31
Phoney settlement on multiple insurer claim: J. Barrett------------------ 115
Review abandoned: C. Zachow------------------------------------------------------- ------------ 38
Severe disc degeneration: C. Applegate------------------------------------------------ 164
Total on third appeal: H. Vicars----------------------------------------------------------- 5
Total where can't speak English: R. Salazar------------------------------------------ 124
Wants to work but can't: L. Shortreed-------------------------------------------------- 234
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