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WCB CASE NO, 75-401 SEPTEMBER 5, 1975

HAROLD SWAIN, CLAIMANT

EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT' S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE ORDER OF THE
REFEREE WHICH AFFIRMED THE DETERMINATION ORDER MAILED NOVEMBER 5,
1974, WHEREBY CLAIMANT WAS AWARDED 20 PERCENT PERMANENT PARTIAL
RIGHT LEG DISABILITY, '

CL.AI'MANT SUFFERED A COMPENSABLE INJURY ON MAY 7, 1973, WHICH
WAS DIAGNOSED AS A MEDIAL CONDYLE WITHOUT DISPLACEMENT OF THE
FEMUR, GLAIMANT'S RIGHT LEG WAS IN A LONG CAST FOR APPROXIMATELY
TWO MONTHS, CLAIMANT WAS OFF WORK FOR APPROXIMATELY SIX MONTHS
BEFORE RETURNING TO HIS FORMER JOB WHERE HE HAS CONTINUED TO WORK
A FUL.L 40 HOUR WEEK WITH OCCASIONAL OVERTIME, CLAIMANT APPARENTLY
IS ABLE TO MAINTAIN FULL DUTIES OF HIS JOB ALTHOUGH HE HAS SOME
DIFFICULTY CRAWLING UNDER THE DRYER TO CLEAN UP FOLLOWING A PLUG
UP OF THE FEEDER = HE ALSO HAS DIFFICULTY CLIMBING A LADDER,

In FEBRUARY, 1974, DR, FRY RECOMMENDED SURGICAL REMOVAL OF
THE RIGHT MEDIAL MENISCUS STATING THAT WITHOUT SUCH SURGERY
CLAIMANT'S KNEE WOULD DETERIORATE, CLAIMANT DECLINED TO HAVE
THE RECOMMENDED SURGERY PRIMARILY BECAUSE HE WAS NEARING 65 YEZARS
OF AGE, HE HAS NOT NOTICED AN APPRECIABLE DETERIORATION SINCE
THE SURGERY WAS RECOMMENDED ALTHOUGH IN SEPTEMBER, 1974, DR,
FRY'S CLOSING EXAMINATION INDICATED SOME APPARENT ATROPHY OF
THE RIGHT LEG, '

lN MARCH, 1975, CLAIMANT WAS EXAMINED BY DR, BERG WHOSE
FINDINGS WERE MUCH THE SAME AS THOSE OF DR, FRY, DR, BERG RATED
THE PARTIAL DISABILITY AT APPROXIMATELY 30 PERCENT LOSS FUNCTION
OF THE RIGHT LEG,

THE REFEREE DID NOT BELIEVE THE MEDICAL AND LAY TESTIMONY
WAS SUFFICIENT TO SUPPORT A GREATER LEVEL OF IMPAIRMENT THAN
THAT WHICH WAS AWARDED CLAIMANT BY THE DETERMINATION ORPDER,

THE BOARD, ON DE NOVO REVIEW. BASED UPON THE FINDINGS OF
DR, FRY IN SEPTEMBER, 1974, ALL OF WHICH WERE CONFIRMED BY DR, BERG,

WHO RATED THE DISABILITY AT APPROXIMATELY 30 PERCENT LOSS FUNCTION
OF THE LEG, FINDS THAT CLAIMANT HAS NO MORE THAN 70 PERCENT FUNCTION
OF THE RIGHT LEG REMAINING, AND, THEREFORE, CONCLUDES THAT THE '
AWARD SHOULD BE INCREASED ACCORDINGLY,

ORDER

THE ORDER OF THE REFEREE DATED MAY 7, 1975, IS REVERSED,



CL.AIMANT IS AWARDED 45 DEGREES OF A MAXIMUM OF 150 DEGREES
FOR A LOSS FUNCTION OF HIS RIGHT LEG, THIS IS IN LIEU OF AND NOT IN
ADDITION TO THE AWARD MADE BY THE DETERMINATION ORDER ENTERED
NOVEMBER S, 1974,

CLAIMANT"S COUNSEL 1S AWARDED AS A REASONABLE ATTORNEY™S
FEE, 25 PERCENT OF THE INCREASED COMPENSATION AWARDED TO CLAIMANT
BY THIS ORDER NOT TO EXCEED 2.,300 DOLLARS,

WCB CASE NO. 73-2690 SEPTEMBER 5, 1975

MARY SCHNEIDER CLAIMANT

GALTON AND POPICK, GLAIMANT'S ATTYS,

GEARIN, CHENEY, LANDIS, AEBI AND
KELLEY, DEFENSE ATTYS,

ORDER OF REMAND :

THE EMPLOYER HAS REQUESTED BOARD REVIEW OF A REFEREE'S
ORDER OF JANUARY 25, 1974, WHICH GRANTED CLAIMANT AN AWARD OF
PERMANENT TOTAL DISABILITY,

JURISDICTION OF THIS APPEAL HAS BEEN DIRECTED BY THE ORDER
OF REMAND OF JUNE 17 s 1975 . CIRCUIT COURT, MULTNOMAH COUNTY,
ORE GON, PURSUANT TO THE MANDATE OF THE OREGON COURT OF APPEALS
UNDER DATE OF MAY 14, 1975 (SCHNEIDER V, EMANUEL HOSPITAL,
75 ADV SH 956, ———OR APP——— )

THE ONLY ISSUE ON REVIEW IS THE EXTENT OF DISABILITY,

CLAIMANT. AGE 48, WAS EMPLOYED AT EMANUEL HOSPITAL AND
ON MAY 5, 1971, BUMPED HER HEAD, AGAIN, ON MAY 26, 1974, WHILE
IN A BENT=-OVER POSITION, SHE WAS STRUCK IN THE LEFT HIP BY A
LAUNDRY CART, SHE RECEIVED CONSERVATIVE PHYSICAL THERAPY, IN
"OCTOBER, 1972, SHE WAS HOSPITALIZED WITH TRACTION, SHE HAS NOT
WORKED SINCE, FOLLOWING WORKUP AT THE BOARD'S DISABILITY PRE=~
VENTION DIVISION, HER CLAIM WAS CLOSED BY A DETERMINATION ORDER
DATED JULY 26, 1973, WITH AN AWARD OF 16 DEGREES FOR UNSCHEDULED
LOW BACK DISABILITY AND 15 DEGREES FOR PARTIAL LOSS OF THE LEFT
LEG,

AFTER A HEARING ON THE ADEQUACY OF THE DETERMINATION, THE
REFEREE AWARDED CLAIMANT PERMANENT TOTAL DISABILITY,

THE BOARD, ON DE NOVO REVIEW, IS NOT WILLING AT THIS TIME
TO MAKE A DETERMINATION ON THE ISSUE OF THE EXTENT OF CLAIMANT'S
PERMANENT DISABILITY BASED ON THE MEDICAL EVIDENCE OF RECORD =
THE MOST RECENT REPORT IS DATED NOVEMBER 14, 1973,

FOR THIS REASON, THE BOARD REMANDS THIS MATTER TO THE
HEARINGS DIVISION TO TAKE EVIDENCE RELATING TO CLAIMANT'S PRESENT
PHYSICAL CONDITION AND TO DETERMINE WHAT, IF ANY, ATTEMPTS HAVE
BEEN MADE TOWARD REHABILITATIVE EFFORTS EXTENDED IN CLAIMANT'S
BEHALF, THE REFEREE SHALL CAUSE A TRANSCRIPT OF THE HEARING TO
BE PREPARED AND SUBMITTED TO THE BOARD, TOGETHER WITH HIS
FINDINGS AND RECOMMENDATIONS ON THESE ISSUES,
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-WCB CASE NO, 74-2810 SEPTEMBER 5, 1975

RAYMOND E, WEBSTER, CLAIMANT

BABCOCK, ACKERMAN AND HANLON, CLAIMANT'S ATTYS,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
.SCHWABE, DEFENSE ATTYS, .

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON, MOORE AND SLOAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER
WHICH APPROVED THE DENIAL BY THE EMPLOYER OF CLAIMANT!S cLAIM,

CLAIMANT, A 60 YEAR OLD X=RAY TECHNICIAN, ALLEGES HE SUFFERED
A COMPENSABLE INJURY ON FEBRUARY 1, 1974, WHILE LIFTING A HEAVY
PATIENT ONTO THE X=RAY TABLE OR, IN THE ALTERNATIVE, THAT THE
REPETITIVE LIFTING OF PATIENTS ONTO THE X=RAY TABLE OVER THE EIGHT
AND ONE~HALF YEARS OF HIS EMPLOYMENT NECESSITATED THE LUMBAR
LAMINECTOMY PERFORMED BY DR, PARSONS IN MAY, 1974, AND WAS
COMPENSABLE AS AN OCCUPATIONAL DISEASE,

Dr, PArRsonNs, IN HIS DEPOSITION, STATES THAT THE LIFTING
INCIDENT ON FEBRUARY 1, 1974, DID NOT CONTRIBUTE SIGNIFICANTLY
IN EITHER CAUSING OR AGGRAVATING THE CONDITION LEADING TO THE
SURGERY, THE ONSET OF CLAIMANT'S DEGENERATIVE DISC CONDITION
OCCURRED SEVERAL YEARS PREVIOUS, WAS NOT JOB RELATED AND THE
LAMINECTOMY WOULD HAVE BEEN NECESSARY WHETHER OR NOT CLAIMANT
HAD BEEN ENGAGED IN AN OCCUPATION INVOLVING HEAVY LIFTING, IN
A COMPLEX CASE THE CAUSAL CONNECTION MUST BE SHOWN BY EXPERT
MEDICAL EVIDENGE, URIS Vv, SCD, 247 OR 420, THE BURDEN OF PROOF
IS ON THE CLAIMANT. THE REFEREE CONCLUDED THAT CLAIMANT HAD
FAILED TO ESTABLISH THAT HIS WORK ACTIVITY WAS A MATERIAL
CONTRIBUTING CAUSE OF THE CONDITION WHICH NECESSITATED THE
SURGERY, ’

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS
AND CONCLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER, HOWEVER,
THE REFEREE WAS IN ERROR IN ALLOWING FURTHER MEDICAL EVIDENCE
TO BE RECEIVED FROM CLAIMANT AFTER THE TAKING OF DR, PARSONS'
DEPOSITION JUST BECAUSE CLAIMANT'S ATTORNEY CLAIMED HE WAS
SURPRISED BY THE TESTIMONY OF DR, PARSONS, THE BOARD IS OF THE
OPINION THAT ALL PARTIES SHOULD COME TO THE HEARING pULLY PRE=-
PARED TO FACE AND REBUT, IF POSSIBLE, ALL RELEVANT TESTIMONY,

ORDER

THE ORDER OF THE REFEREE DATED MAY 15, 1975, 1S AFFIRMED,
JUDGE SLOAN DISSENTS AS FOLLOWS -

|l FEEL THAT DR, PARSONS' PRIOR MEDICAL REPORTS ARE SO IN—
CONSISTENT WITH THE STATEMENTS CONTAINED IN HIS DEPOSITION THAT
HIS OPINION THAT THERE WAS NO RELATIONSHIP BETWEEN CLAIMANT' S
WORK ACTIVITIES AND HIS CONDITION CAN'BE GIVEN VERY LITTLE CREDENCE,
DR, PARSONS STATED REPEATEDLY THAT CLAIMANT HAD HAD A LONG~
STANDING DEGENERATIVE DISC PROBLEM, IN JUNE 1974, HE EXPRESSED THE

OPINION THAT THERE WAS A POSSIBILITY THAT CLAIMANT' S WALKING ON A
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HARD FLOOR AND THE REPETITIVE LIFTING REQUIRED BY HIS JOB MIGHT
HAVE SIGNIFICANTLY AGGRAVATED HIS PROBLEM, LATER HE STATED
THAT THE DISC PROTRUSION COULD HAVE BEEN AGGRAVATED BY LIFTING
OR WALKING ON THE HARD FLOOR, AND STILL LATER, HE STATED THAT
THE WORK MAY HAVE AGGRAVATED CLAIMANT'S CONDITION, WHEN HI1S
DEPOSITION WAS TAKEN, (DEF, EX, 13), HE DID A COMPLETE 'ABOUT
FACE' AND STATED HE COULD FIND NO EVIDENCE THAT THE WORK ACTIVITY
WAS A MATERIAL CONTRIBUTING CAUSE OF CLAIMANT'S CONDITION WHICH
NECESSITATED THE SURGERY,

I AM MORE PERSUADED BY THE CONCLUSION OF DR, DAVIS THAT
CLAIMANT HAD DEGENERATIVE DISC DISEASE AND THAT THE HEAVY LIFTING
AT WORK AGGRAVATED THE CONDITION,

THE REFEREE'S ORDER DATED MAY 15, 1975, SHOULD BE REVERSED,
-'s = Gorbon SrLoan, COMMISSIONER
WCB CASE NO, 74-533 | SEPTEMBER 5, 1975

EMERY A, ALLEN, CLAIMANT
BERNAU AND WILSON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
ORDER ON MOTION

ON JuLy 30, 1975, THE EMPLOYER AND CARRIER FILED A MOTION
REQUESTING THE WORKMENSS COMPENSATION BOARD FOR AN ORDER RE =~
MANDING THE ABOVE ENTITLED MATTER TO THE REFEREE FOR FURTHER
TESTIMONY, THE EMPLOYER AND CARRIER SUBMITTED TWO REPORTS
FROM DR, SINGER, ONE DATED MARCH 25, 1974, THE OTHER DATED
OCTOBER 14, 1974, AS A BASIS FOR THE MOTION,

THE BOARD, HAVING READ THE TWO REPORTS FROM DR, SINGER,
AS WELL AS THE OPINION AND ORDER ENTERED JUNE 24, 1975, CONCLUDES
THAT THE INFORMATION CONTAINED IN SUCH REPORTS NOT ONLY WAS
AVAILABLE TO THE EMPLOYER AND THE CARRIER PRIOR TO THE HEARING
BUT THAT IT SERVES NO USEFUL PURPOSE AND IS NOT, IN FACT, ADDI-
TIONAL EVIDENCE, BUT MERELY A REPETITION OF EVIDENCE WHICH WAS
PREVIOUSLY BEFORE THE REFEREE AT THE HEARING,

IT IS THEREFORE ORDERED THAT THE MOTION DATED JULY 30,
1975, BE AND THE SAME HEREBY IS DENIED,
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WCB CASE NO, 74-2759 SEPTEMBER 5, 1975

CALVIN R, VERMEER, CLAIMANT

PETERSON, SUSAK AND PETERSON
CLAIMANT' S ATTYS,.

JONES, LANG, KLEIN, WOLF AND
SMITH, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

"THE CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER
WHICH AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM,

AT THE TIME OF THE ALLEGED COMPENSABLE INJURY CLAIMANT
WAS 49 YEARS OLD AND EMPLOYED AS A 'WORKMEN'S COMPENSATION CLAIM
EXAMINER, CLAIMANT CONTENDS THAT THE MYOCARDIAL INFARCTION
WHICH HE SUFFERED ON NOVEMBER 19, 1973, WAS MATERIALLY CONTRI~
BUTED TO BY THE STRESSES AND STRAINS AND WORKLOADS OF HIS EMPLOY~
MENT, THE CLAIMANT DID NOT TURN IN A COMPENSATION CLAIM UNTIL
MAY 18, 1974, EXPLAINING THIS DELAY BY STATING THAT HE THOUGHT
HE MIGHT FALL INTO DISFAVOR WITH THE EMPLOYER IF HE TURNED IN A
‘CLLAIM, .

THE REFEREE FOUND CLAIMANT'S TESTIMONY TO BE UNCONVINCING
WITH RESPEGT TO THE DELAY, CLAIMANT'S EMPLOYMENT WAS DIRECTLY
INVOLVED WITH WORKMEN' S COMPENSATION CLAIMS, THE REFEREE ALSO
FOUND THAT CLAIMANT' S TESTIMONY WITH RESPECT TO AN EMOTIONAL
TELEPHONE CONVERSATION WITH A CHICAGO ATTORNEY ON THE MORNING
OF THE HEART ATTACK WAS FALSE, THE MEDICAL REPORTS WHICH FOUND
THE MYOCARDIAL INFARCTION TO HAVE BEEN MATERIALLY CONTRIBUTED
TO BY CLAIMANT'S WORK ACTIVITES WERE BASED UPON TESTIMONY RE=
LATED TO DR, EMPEY AND DR, GRISWOLD BY THE CLAIMANT, THE REFEREE
CONCLUDED THAT CLAIMANT HAD FAILED TO SUSTAIN THE BURDEN OF
PROVING A COMPENSABLE INJURY, CLAIMANT CONTENDS THAT IN REACHING
THIS CONCLUSION THE REFEREE IGNORED THE OPINIONS EXPRE SSED BY
BOTH DR, EMPEY AND DR, GRISWOLD,

THE BOARD, ON DE NOVO REVIEW, IS AWARE THAT THE MEDICAL
REPORTS WERE NOT GIVEN GREAT CONSIDERATION BY THE REFEREE,
HOWEVER, SAID REPORTS WERE BASED WHOLLY UPON THE HISTORY
RELATED TO EACH DOCTOR BY CLAIMANT, CLAIMANT HAD SHOWN
HIMSELF TO BE SOMEWHAT LESS THAN CREDIBLE IN HIS TESTIMONY,
THEREFORE, IT CAN BE PRESUMED THAT THE HISTORY WHICH HE RELATED
TO DR, EMPEY AND DR, GRISWOL.D WAS EQUALLY UNRELIABLE, THE
BOARD CONCURS IN THE CONCLUSION OF THE REFEREE THAT CLAIMANT

FAILED TO SUSTAIN THE BURDEN OF PROVING HE HAD SUFFERED A
COMPENSABLE [NJURY ON NOVEMBER 19, 1973,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 21 e 1975, 1S AFFIRMED,
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WCB CASE NO, 72-3425 SEPTEMBER 5, 1975

AVIS M, COZAD CLAIMANT
WILLIAM E, GROSS, CLAIMANT%S ATTY.
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW
OF AN ORDER OF THE REFEREE WHICH AWARDED CLAIMANT 80 DEGREES FOR
UNSCHEDULED LOW BACK DISABILITY, FURTHER ORDERED CLAIMANT' S CLAIM
BE REOPENED EFFECTIVE SEPTEMBER 10, 1974 AND THAT THE FUND PAY
PENALTIES AND A REASONABLE ATTORNEY S FEE,

CLAIMANT, ON NOVEMBER 18, 1971, SUSTAINED A COMPENSABLE
ABDOMINAL AND LOW BACK INJURY, ON DECEMBER 20, 1971 SHE WAS
EXAMINED BY DR, BACHHUBER WHO FOUND LITTLE OBJECTIVE EVIDENCE
'OF DISABILITY, IN AUGUST 1972, CLAIMANT WAS EXAMINED BY DR,
BLAUER WHO WAS OF THE OPINION THAT CLAIMANT'S CONDITION WAS
STATIONARY AND HER CLAIM COULD BE CLOSED, DR, PRICE, WHO HAD
SEEN CLAIMANT ON DECEMBER 3, 1971, AGREED WITH DR, BLAUER'S
OPINION AND THE CLAIM WAS CLOSED BY DETERMINATION ORDER DATED
NOVEMBER 29, 1972 WHEREBY CLAIMANT WAS AWARDED TEMPORARY TOTAL
DISABILITY COMPENSATION FROM NOVEMBER 18, 1971 TO DECEMBER 23,
1971 AND NO AWARD FOR PERMANENT DISABILITY,

ON DECEMBER 14, 13972 CLAIMANT REQUESTED A HEARING = THE
HEARING WAS NOT HELD UNTIL APRIL 1, 1975,

AT THE HEARI'NG CL.AIMANT CONTENDED THAT HER CLAIM WAS PRE-~
MATURELY CLOSED AND SHE SHOULD BE ENTITLED TO TEMPORARY TOTAL
DISABILITY FROM DECEMBER 24 e 1971 UNTIL SHE IS MEDICALLY STATIONARY
AND HER CLAIM IS PROPERLY CLOSED OR, IN THE ALTERNATIVE, IF HER
CONDITION WAS MEDICALLY STATIONARY AT THE TIME HER CLAIM WAS
CLOSED THAT SHE WAS ENTITLED TO PERMANENT DISABILITY BENEFITS,

.ON SEPTEMBER 10, 1974, CLAIMANT HAD BEEN ADMITTED TO THE
UNIVERSITY. OF OREGON MEDICAL SCHOOL HOSPITAL FOR CHRONIC LOW
.BACK AND LEG PAIN AND ON OCTOBER 16, 1974 A LAMINECTOMY WAS
PERFORMED TO REMOVE AN EXTRA=DURAL DEFECT AT THE L5 -S1 LEVEL,
CLAIMANT TESTIFIED SHE HAD NOT, AT THE TIME OF THE HEARING, BEEN
RELEASED TO RETURN TO WORK, - » ' ‘ ‘

THE REFEREE WAS NOT CONVINCED THAT CLAIMANTY "S CLAIM HAD
BEEN PREMATURELY CLOSED, BASED UPON THE FINDINGS REPORTED BY
DR, BACHHUBER AND THE OPINIONS EXPRESSED BY DR, BLAUER AND DR,
PRICE, HME CONCLUDED THAT ON THE DATE OF THE DETERMINATION ORDER
CLAIMANT WAS MEDICALLY STATIONARY AND SHE WAS NOT ENTITLED TO
ANY AWARD OF PERMANENT DISABILITY, HE FURTHER CONCLUDED THAT
BECAUSE HER ATTEMPTS TO RETURN TO WORK WERE FRUSTRATED BY RE-—
CURRENT EXACERBATIONS OF LOW BACK PAIN WITH BILATERAL RADIATING
LEG PAIN AND BASED UPON THE EVIDENCE NOW AVAILABLE THAT SHE
SHOULD HAVE BEEN ENTITLED TO 25 PERCENT UNSCHEDULED DISABILITY
EQUAL TO 80 DEGREES,
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THE REFEREE, ADDITIONALLY FOUND, THAT CLAIMANT™S CLAIM
SHOULD BE REOPENED AS OF THE DATE SHE WAS ADMITTED TO THE
UNIVERSITY OF OREGON MEDICAL HOSPITAL FOR PROSPECTIVE SURGERY
AND REMAIN OPEN UNTIL HER CONDITION WAS AGAIN MEDICALLY STATIONARY,
HE FOUND CLAIMANT WAS ENTITLED TO TREATMENT UNDER ORS 656,245
ON A PERIODIC BASIS FROM NOVEMBER 29, 1972 TO SEPTEMBER 10, 1974,

THE BOARD. ON DE NOVO REVIEW, CANNOT AGREE WITH THE REFEREE™S
CONCLUSION THAT CLAIMANT' S CLAIM WAS NOT PREMATURELY CLOSED, BY
DETERMINATION ORDER MAILED NOVEMBER 29, 1972, ' THE REFEREE DID
NOT KNOW WHY THE HERNIATED DISC WAS NOT FOUND BEFORE OCTOBER 10,
1974 BUT HE DOES COMMENT THAT CLAIMANT'S INTERMITTENT COMPLAINTS
HAVE BEEN THE SAME AND HAVE PERSISTED SINCE HER INJURY OF NOVEMBER
18, 1971, THIS INDICATES THAT CLAIMANT WAS NOT MEDICALLY STATION=-
ARY DURING THAT PERIOD OF TIME,

THE BOARD CONCLUDES THAT THE CLAIM WAS PREMATURELY CLOSED,

THE BOARD CONCLUDES THAT CLAIMANT'S CLAIM SHOULD BE RE=-
OPENED AS OF DECEMBER 24, 1971 WITH PAYMENT OF TEMPORARY TOTAL
DISABILITY BENEFITS TO COMMENCE ON THAT DATE AND BE PAID UNTIL
CLAIMANT' S CONDITION BECOMES MEDICALLY STATIONARY AND HER CLAIM
1S CLLOSED UNDER THE PROVISIONS OF ORS 656,268,

ORDER
THE ORDER OF THE REFEREE DATED APRIL 4, 1975 1S REVERSED,

THE CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE FUND
FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, COMMENCING
DECEMBER 24, 1971 AND UNTIL THE CLAIM IS CLOSED UNDER THE PRO-—
VISIONS OF ORS 656,268,

WCB CASE NO, 75-1375 SEPTEMBER 5, 1975

LEO D, CARPENTER, CLAIMANT

CL.ARK, MARSH AND LINDAUER, CLAIMANT' S ATTYS,
OWN MOTION ORDER

ON AUGUST 3, 1965, CLAIMANT SUSTAINED A COMPENSABLE LOW
BACK INJURY, FOLLOWING A LUMBAR LAMINECTOMY, CLAIMANT RECEIVED
AN AWARD EQUAL TO 50 PERCENT LOSS OF AN ARM FOR HIS UNSCHEDULED
DISABILITY,

In1971, CLAIMANT RECEIVED FURTHER MEDICAL CARE AND MORE
RECENTLY, HE HAS BEEN REQUIRED TO OBTAIN MEDICAL CARE INCLUDING
A MYELOGRAM, THESE PROCEDURES INDICATE TO THE BOARD THAT CLAIMANT'S
CONDITION SHOULD BE REEVALUATED BY THE EVALUATION DIVISION,

IT IS THEREFORE ORDERED THAT THE STATE ACCIDENT INSURANCE
FUND SUBMIT ITS ENTIRE MEDICAL FILE TO THE EVALUATION DIVISION OF
THE WORKMENYS COMPENSATION BOARD, THE EVALUATION DIVISION SHALL
SUBMIT TO THE BOARD AN ADV|SORY RATING OF CLAIMANT'S CURRENT
DISABILITY,
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WCB CASE NO, 74-1298 SEPTEMBER 5, 1975

DON FARLEY, CLAIMANT
SCHOUBOE, CAVANAUGH AND DAWSON
" CLLAIMANT' S ATTYS,
TOOZE, KERR, PETERSON, MARSHALL AND
SHENKER, DEFENSE ATTYS,.
REQUEST FOR REVIEW BY CLAIMANT

ReviEwWED BY COMMISSIONERS WILSON AND SL.OAN,

ON SEPTEMBER 12, 1969, CLAIMANT SUFFERED COMPENSABLE MULTIl-

PLE AND SEVERE INJURIES, A DETERMINATION ORDER DATED OCTOBER 7,
1971, AWARDED CLAIMANT 68 DEGREES FOR LLOSS OF HIS RIGHT LEG, 68
DEGREES FOR LOSS OF HIS LEFT LEG, 58 DEGREES FOR LOSS OF HIS RIGHT
ARM AND 20 DEGREES FOR LOSS OF BINAURAL HEARING, 'SUBSEQUENTLY,

BY STIPULATION, CLAIMANT! S CLAIM WAS REOPENED AND AGAIN CLOSED

BY A SECOND DETERMINATION ORDER DATED APRIL 2, 1974, WHEREIN NO
ADDITIONAL PERMANENT PARTIAL DISABILITY WAS AWARDED CLAIMANT,

THE CLAIMANT REQUESTED A HEARING AND THE REFEREE INCREASED
THE PREVIOUS AWARDS, TO=WIT==52 DEGREES FOR LOSS OF THE RIGHT
.LEG, MAKING A TOTAL OF 80 PER CENT OF THE MAXIMUM, 52 DEGREES
FOR LOSS OF THE LEFT LEG, MAKING A TOTAL OF 80 PER CENT OF THE
MAXIMUM, AND AFFIRMED THE REMAINDER OF THE FIRST DETERMINATION

ORDER,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER,
CONTENDING THAT HE IS PERMANENTLY AND TOTALLY DISABLED AND THAT.
A FINDING OF PERMANENT TOTAL DISABILITY BASED UPON LOSS OF USE
OF ANY SCHEDULED PORTION OF THE BODY WHICH PERMANENTLY INCAPACI~—
TATES THE WORKMAN FROM REGULARLY PERFORMING ANY WORK AT A GAIN=-

 FUIL. AND SUITABLE OCCUPATION IS PERMITTED UNDER THE PROVISIONS OF
- ORS 656,206 AS AMENDED BY OREGON LAWS 1975, CH 5“06.

THE BOARD WOULD POINT OUT TO CLAIMANT™S COUNSEL THAT OREGON
LAWS 1975, CH 506 1S PERSPECTIVE IN NATURE BECAUSE THE PROVISIONS
.OF ORS 656,206 ARE SUBSTANTIVE RATHER THAN PROCEDURAL AND, THERE~
FORE, WOULD APPLY ONLY TO COMPENSABLE INJURIES SUFFERED ON AND
AFTER JULY 1, 1975,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSIONS MADE BY THE REFEREE IN HIS OPINION AND ORDER WHICH

1S ATTACHED HERETO AND. BY THIS REFERENCE, MADE A PART OF THE
BOARD' S ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MAY 59 1975, 1S AFFIRMED,
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WCB CASE NO, 74-1288 SEPTEMBER 5, 1975

ROXIE SHELL, CLAIMANT

TWING, ATHERLY AND BUTLER,
CLAIMANT'S ATTYS,

KEITH D, SKELTON, DEFENSE ATTY,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE EMPLOYER REQUESTED BOARD REVIEW OF AN ORDER OF THE
REFEREE WHICH REMANDED CLAIMANTY%S CLAIM TO THE EMPLOYER TO BE
REOPENED FOR THE PAYMENT OF COMPENSATION, INCLUDING TEMPORARY
TOTAL DISABILITY BENEFITS, MEDICAL SERVICES AND TRAVEL EXPENSES
FOR MEDICAL PURPOSES, FROM AUGUST 1, 1973 TO AUGUST 22, 1974,
FOUND THAT CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED AND
AWARDED PENALTIES AND ATTORNEY'S FEE PAYABLE BY THE EMPLOYER,

CLAIMANT SUFFERED A COMPENSABLE LOW BACK INJURY IN MARCH,
1973, WHILE WORKING AS A NURSES'S AIDE, BY A DETERMINATION ORDER
DATED AUGUST 30, 1973, CLAIMANT WAS AWARDED 48 DEGREES FOR UN~
SCHEDULED LOW BACK DISABILITY, CLAIMANT'S LOW BACK SYMPTOMS
PERSISTED AND, IN MAY, 1974, A CLAIM FOR REOPENING ON ACCOUNT OF
AGGRAVATION WAS MADE WITH A REQUEST FOR RESUMPTION OF -TE MPORARY
TOTAL DISABILITY PAYMENTS, [N AUGUST, 1974, CLAIMANT WAS AGAIN
DECLARED MEDICALLY STATIONARY, FROM SEPTEMBER, 1974 THROUGH
NOVEMBER, 1974, DEMAND FOR PAYMENT OF MEDICAL EXPENSES INCURRED
BY CLAIMANT WERE MADE ~ NO STATUTORY DENIAL BY THE EMPLOYER WAS:

EVER MADE ACCORDING TO THE RECORD,

CLAIMANT' S CONDITION WAS ORIGINALLY DIAGNOSED BY DR, COR=-
RIGAN AS AN ACUTE LUMBOSACRAL JUNCTION, SUBSEQUENTLY CLAIMANT
WAS SEEN BY ANOTHER ORTHOPEDIST (DR, WATTLEWORTH) WHO, IN
DECEMBER, 1973, NOTED THE SAME SYMPTOMS PREVIOUSLY REPORTED
BY CLAIMANT, A MYELOGRAM PROVED NEGATIVE AND CLAIMANT WAS
GIVEN SOME BEDREST AND PHYSICAL THERAPY WHICH GAVE HER SOME
IMPROVEMENT, DR, WATTLEWORTH DECLARED CLAIMANT>S CONDITION
WAS STATIONARY IN AUGUST, 1974,

THE REFEREE CONCLUDED THAT ALTHOUGH MEDICAL EVIDENCE
AVAILABLE TO THE EVALUATION DIVISION AT THE TIME THE DETERMINATION
WAS ENTERED SUPPORTED A CLLOSURE, SUBSEQUENT MEDICAL EVIDENCE
INDICATED CLAIMANT'S CONDITI ON WAS NOT STABLE. THE REFEREE CON=—
CL.UDED THAT CLAIMANT WAS NOT FULLY 'RESTORED' AS OF AUGUST 1,
1973, AND SHE NEEDED FURTHER MEDICAL TREATMENT - THAT SHE RE-—
CEIVED SUCH TREATMENT AND WAS FULLY "RESTORED' AS OF AUGUST 22
1974, HE, THEREFORE, REOPENED THE CLAIM AS OF AUGUST 1, 1973
AND AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY BENEFITS FROM
THAT DATE TO AUGUST 22, 1974, THE REFEREE FURTHER FOUND THAT
CLAIMANT' S CONDITION WAS NOW STATIONARY AND THAT IT WOULD BE
PROPER FOR HIM TO MAKE A DETERMINATION OF HER PERMANENT DIS~—
ABILITY,

THE REFEREE, AFTER CONSIDERING ALL OF THE MEDICAL EVIDENCE
AS WELL AS THE TESTIMONY OF CLAIMANT AND WITNESSES TESTIFYING IN
HER BEHALF, CONCLUDED THAT CLAIMANT WAS NOT NOW CAPABLE OF RE~-
GULARLY HOLDING GAINFUL AND SUITABLE EMPLOYMENT IN THE BROAD
FIELD OF GENERAL INDUSTRIAL OCCUPATIONS AND WAS, THE RE FORE,
PERMANENTLY AND TOTALLY DISABLED,
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THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSIONS OF THE REFEREE, THE BOARD NOTES THAT IN ITS BRIEFS
THE EMPLOYER STATES THAT THE ONLY ISSUE IT WISHES TO RAISE FOR
CONSIDERATION BY THE BOARD 1S WHETHER OR NOT THE REFEREE SHOULD
HAVE GRANTED CLAIMANT AN AWARD, THE EMPLOYER STATES THAT [T WAS
SURPRISED BY THIS 1SSUE, THAT IT WAS AWARE OF ISSUES OF REOPENING
AND MEDICAL CARE BUT WAS NOT PREPARED TO HAVE THE REFEREE MAKE AN
AWARD, THERE IS ABSOLUTELY NOTHING IN THE RECORD TO SUPPORT THIS
CONTENTION OF ! SURPRISE ,' ONE OF THE ISSUES BEFORE THE REFEREE
AT THE TIME OF THE HEARING IN DECEMBER, 1974, WAS EXTENT OF PER-
MANENT DISABILITY WITH CLAIMANT CONTENDING SHE WAS PERMANENTLY
AND TOTALLY DISABLED,

ORDER
THE ORDER OF THE REFEREE DATED MARCH 14, 1975 IS AFFIRMED,

CLAIMANT™S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY™S
FEE THE SUM OF 300 DOLLARS PAYABLE BY THE EMPLOYER FOR HIS SERVICES
IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 74-3928 SEPTEMBER 8, 1975

STEVEN C, PROSSER CLAIMANT

POZZ1, WILSON AND ATCHISON, CLAIMANT-S ATTYS,
'DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

Reviewep BY COMMI SSIONERS WILSON AND MOORE,

THE CLAIMANT ALLEGES HE SUSTAINED A COMPENSABLE INJURY ON
NOVEMBER 26, 1973 WHEN HE BROKE HIS WRIST WHILE PLAYING FOOTBAL.L
AT PORTLAND STATE UNIVERSITY, CLAIMANT WAS ATTENDING PORTLAND
STATE ON AN ATHLETIC SCHOLARSHIP WHICH PROVIDED THAT CLAIMANT.S
TUITION FOR THE FALL AND WINTER TERMS WOULD BE PAID,

CLAIMANT FILED A CLAIM FOR INDUSTRIAL INJURY ON OCTOBER 1,
1974 - IT WAS DENIED BY THE STATE ACCIDENT INSURANCE FUND ON
OCTOBER 16, 1974 ON THE BASIS THAT CLAIMANT WAS NOT AN EMPLOYEE
AT PORTLAND STATE UNIVERSITY AT THE TIME OF HIS INJURY,

. THE REFEREE, AFTER HEARING, CONCLUDED THAT THERE WAS NO
EVIDENCE OF AN EMPLOYEE~EMPLOYER RELATIONSHIP - THAT THERE WAS
NO INTENTION TO ENTER INTO SUCH A RELATIONSHIP BY THE PARTIES
INVOLVED, THE EVIDENCE INDICATES THAT CLAIMANT DID NOT ACTUALLY
RECEIVE ANY CHECK FOR HIS TUITION BUT THAT THE MONEY THEREFOR
WENT INTO A POOL FUND, THE REFEREE SUSTAINED THE DENIAL ON THE
GROUNDS THAT CLAIMANT WAS NOT AN EMPLOYEE AS CONTEMPLATED BY THE
PREAMBLE OF THE OREGON WORKMEN!S COMPENSATION ACT = THAT HE WAS
NOT BEING PAID TO PLAY FOOTBALL, THE ONLY SERVICE WHICH HE PER~ '
FORMED ON BEHALF OF PORTLAND STATE UNIVERSITY,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE WELL WRITTEN
OPINION OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 20, 1975 1S AFFIRMED,
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WCB CASE NO, 74-3452 SEPTEMBER 8, 1975

THE BENEFICIARIES OF

JOSEPH JOHN MATTUS, DECEASED
AND IN THE MATTER OF COMPLYING STATUS OF
TOM L, DUENSING AND ALMA DUENSING

GRANT AND FERGUSON, CLAIMANT!S ATTYS
ROLF OLSON, DEFENSE ATTY, :
REQUEST FOR REVIEW BY BENEFICIARIES

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE CLAIMANT, SHIRLEY ANN MATTUS, WIDOW OF JOSEPH JOHN
MATTUS, DECEASED WORKMAN, HAS REQUESTED BOARD REVIEW OF THE
ORDER OF THE REFEREE WHICH UPHELD THE EMPLOYER' S DENIAL OF HER
CLAIM FOR WIDOW™S BENEFITS,

THE WORKMAN WAS KILLED ON JULY 27, 1974, WHEN HIS PICKUP
TRUCK WHICH HE WAS DRIVING WAS INVOLVED IN AN ACCIDENT ON [I-5
SOUTH OF ROSEBURG, OREGON, THE WORKMAN WAS TOWING A TRAILER
HOUSE OWNED 3BY TOM ' AND ALMA DUENSING, PRIOR TO THE FATAL
ACCIDENT AN ARRANGEMENT HAD BEEN MADE BETWEEN THE WORKMAN AND
THE DUENSINGS TO HAUL THE TRAILER TO CALIFORNIA - THE WORKMAN HAD
A SUITABLE HITCH ON HIS TRUCK AND AGREED TO HAUL THE TRAILER, PRIOR
TO THE DEPARTURE, THE DUENSINGS PRESENTED THE WORKMAN WITH A
CHECK FOR 100 DOLILARS DRAWN ON THE TOM DUENSING TRUCKING ACCOUNT
AND UPON WHICH IT WAS INDICATED THAT THE AMOUNT WAS FOR EQUIPMENT
RENTAL,

THE REFEREE CONCLUDED THAT THE WORKMAN WAS HIRED BY THE
DUENSINGS AS INDIVIDUALS TO HAUL THEIR TRAILER AND THE CONNECTION,
IF ANY, OF THE TRAILER TO THE TRUCKING BUSINESS WAS VERY REMOTE,
THE REFEREE FURTHER CONCLUDED THAT THE PAYMENT OF THE 100 DOLLAR
CHECK INDICATED IT WAS PAYMENT FOR THE USE OF THE EQUIPMENT AND,
THEREFORE, COULDN%T BE CONSIDERED AS PAYMENT FOR THE WORKMAN'S
SERVICES, )

THE REFEREE FURTHER CONCLUDED THAT THE WORKMAN WAS NOT AN
INDEPENDENT CONTRACTOR BUT WAS AN EMPLOYEE FOR PURPOSES OF THE
WORKMEN'S COMPENSATION LAW — HOWEVER, HE FOUND THAT HE WAS NOT
A SUBJECT WORKMAN BUT WAS EXEMPT UNDER THE PROVISIONS OF ORS
656,207(3), THE 100 DOLLARS PAID THE WORKMAN WAS NOT A LABOR
COsST, THEREFORE, HIS EMPLOYMENT MUST BE CONSIDERED AS 'CAsuAL’
AND SUCH EMPLOYMENT WAS NOT IN THE "COURSE OF THE TRADE, BUSINESS
OR PROFESSION OF HIS EMPLOYER,' THE REFEREE, THEREFORE, FOUND
THE DENIAL OF THE CLAIM FOR WIDOW S BENEFITS TO BE PROPER,

THE BOARD, ON DE NOVO REVIEW, IS OF THE OPINION THAT THE
DECEASED WORKMAN WAS MORE OF AN INDEPENDENT CONTRACTOR THAN
A NONSUBJECT EMPLOYEE, HOWEVER, THE RESULTS WOULD BE THE SAME
IN E}FTHER SITUATION, THEREFORE, THE BOARD, AFTER COMMENTING ON
THE DECEASED WORKMAN'S STATUS, AFFIRMS THE ORDER OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE DATED MAY 12, 1975, IS AFFIRMED,



'WCB CASE NO, 74-505  SEPTEMBER 8, 1975

DOYLE EDWARDS, CLAIMANT
GREGORY, CLYMAN AND OGILVY,
CLAIMANT-S ATTYS, :
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON, MOORE AND SILOAN,

CLAiMANT HAS REQUESTED BOARD REVIEW OF A REFEREE™S ORDER
WHICH UPHELD THE DENIAL BY THE STATE ACCIDENT INSURANCE FUND
OF A CLAIM OF OCCUPATIONAL DISEASE FOR CONDITION KNOWN AS
PNEUMOCONIOSIS, '

On OR ABOUT SEPTEMBER 12, 1973, AFTER BEING INFORMED BY
DR, LOREY THAT HE HAD OCCUPATIONAL PNEUMOCONIOSIS, CLAIMANT
FILED A CLAIM OF AN OCCUPATIONAL DISEASE, CLAIMANT CONTENDED
" THAT THE DUSTY ATMOSPHERE IN WHICH HE WAS WORKING CAUSED. THE
DISEASE, ABOUT A MONTH PREVIOUS CLAIMANT STARTED HAVING SHARP
SUBSTERNAL PAIN, THE INITIAL EXAMINATION UPON HOSPITALIZATION
INDICATED A POSSIBLE MYOCARDIAL INFARCTION = HOWEVER, THE DIS=~
CHARGE SUMMARY INDICATED DIAGNOSIS OF ISCHEMIC HEART DISEASE,
PNEUMOCONIOSIS AND CHRONIC BRONCHITIS,

DR, GROSSMAN, WHO EXAMINED CLAIMANT ON MAY 13, 1975, WAS
OF THE OPINION THAT CLAIMANT HAD CHRONIC PULMONARY DISEASE WITH
SYMPTOMS, POSITIVE EVIDENCE OF PNEUMOCONIOSIS AND A POSITIVE
HISTORY OF SILICA EXPOSURE WITH INADEQUATE VENTILATION ON THE JOB,
HE SUMMED THIS UP AS A DIAGNOSIS OF PROBABLE SILICOISIS, SECONDARY
TO INDUSTRI AL EXPOSURE, ' '

DR, PARCHER, WHO TESTIFIED ON BEHALF OF THE FUND, STATED THAT
PNEUMOCONIOSIS WAS A GENERAL CATEGORY OF PULMONARY PROBLEMS RE-—
SULTING FROM THE INHALATION OF DUST PARTICLES, HE STATED THAT
CIGARETTE SMOKING WOULD NOT CAUSE PNEUMOCONIOSIS BUT IT COULD HAVE

AN EFFECT ON OTHER PULMONARY DYSFUNCTIONS, DR, PARCHER THOUGHT
THE FIRST MEDICAL HISTORY WHICH INDICATED SHARP PAINS IN THE CHEST
AND BREATHING DIFFICULTY WITHOUT ANY EVIDENCE OF COUGHING PROBLEMS
WOULD SUPPORT A CONCLUSION THAT CLAIMANT MIGHT HAVE CHRONIC
BRONCHITIS, HE FELT THAT THE INFLAMMATION OF THE BRONCH! OF THE
LUNGS NEXT TO THE TRACHEA WAS PROBABLY THE RESULT OF CIGARETTE
SMOKING, THIS OPINION WAS SUPPORTED BY MEDICAL INFORMATION RECEIVED
FROM THE UNIVERSITY OF OREGON MEDICAL SCHOOL, THE REFEREE CON=
CLUDED THAT CLAIMANT HAD FAILED TO MEET HIS BURDEN OF PROOF THAT
HE SUSTAINED A DISABLING OCCUPATIONAL DISEASE =~ THAT CLAIMANT AP=~
PEARED TO HAVE HAD AN ISCHEMIC HEART PROBLEM WHICH REQUIRED HIS
HOSPITALIZATION, '

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE CONCLUSION
OF THE REFEREE THAT CLAIMANT HAS A HEART PROBLEM RATHER THAN
A LUNG PROBLEM AND THAT THE LATTER IS PROBABLY THE RESULT OF
HEAVY SMOKING, THE BOARD CONCLUDES THAT THE MEDICAL EVIDENCE
1S SIMPLY NOT SUFFICIENT TO JUSTIFY A FINDING THAT CLAIMANT SUF -
FERED AN OCCUPATIONAL. DISEASE, R THE BOARD ALSO TAKES NOTE OF THE
FACT THAT CLAIMANT RETURNED TO THIS SAME TYPE OF WORK WHICH HE
WAS DOING PRIOR TO HIS HOSPITALIZATION ALTHOUGH HE HAD BEEN WARNED
BY THE DOCTORS NOT TO DO SO,

THE ORDER OF THE REFEREE DATED MARCH 11, 1974 1S AFFIRMED,
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COMMISSIONER GEORGE A, MOORE DISSENTS AS FOLLOWS -

THIS REVIEWER IS INCLINED TO DISAGREE WITH THE REFEREE™S
OPINION AND ORDER IN DETERMINING COMPENSABILITY, THE EVIDENCE
1S CLEAR THAT THE WORK ENVIROMENT CONTRIBUTED TO IMPLANTING OF
PARTICLES IN CLAIMANT'S LUNGS, NO ONE DENIES THAT SMOKING IS
CONTRAINDICATED TO THE CONDITION, FURTHER THE CLAIMANT IS NOT
ENHANCING HIS OPPORTUNITY FOR RECOVERY BY RETURNING TO WORK OF
METAL POLISHING, HOWEVER, | AM MORE PERSUADED BY THE OPINION
OF DR, GROSSMAN, WHOSE TESTIMONY DOES NOT IMPRESS ME AS THAT OF
A FLLAMING LIBERAL AS IMPLIED BY THE STATE ACCIDENT INSURANCE
FUND'sS BRIEF, THAN THAT OF DR, PARCHER, PRINCIPALLY BECAUSE
DR, GROSSMAN HAD THE ADVANTAGE OF PERSONAL EXAMINATION OF THE
CLAIMANT, .
THEREFORE, | RESPECTFULLY DISSENT FROM THE MAJORITY OF THE
BOARD AND RECOMMEND REMANDING THE CLAIM TO THE STATE ACCIDENT
INSURANCE FUND FOR PAYMENT OF BENEFITS,

- s -~ Georce A, Moore, CommissioNER

WCB CASE NO, 74—3349 SEPTEMBER 8, 1975

CHARLES PENNSE, CLAIMANT

POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT,

REV!EWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AlMANT SEEKS BOARD REVIEW OF AN ORDER OF THE REFEREE
WHICH GRANTED HIM AN AWARD OF 64 DEGREES FOR 20 PER CENT UN-
SCHEDULED LOW BACK DISABILITY, CLAIMANT, A 27 YEAR OLD CONSTRUCTION
WORKER, SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 11, 1973 —~-—
HE MADE A GOOD RECOVERY, HIS CLAIM WAS CLOSED BY FIRST DETERMINA—-
TION ORDER DATED FEBRUARY 22, 1974, WITH NO AWARD FOR PERMANENT
PARTIAL DISABILITY, THE CLAIM WAS SUBSEQUENTLY REOPENED AND CLOSED
AGAIN BY A SECOND DETERMINATION ORDER DATED AUGUST 21, 1974, WHEREBY
CLAIMANT RECEIVED AN AWARD OF 32 DEGREES FOR 10 PER CENT UNSCHEDULED
LOW BACK DISABILITY,

WHEN CLAIMANT WAS EXAMINED AT THE DISABILITY PREVENTION
DIVISION OF THE BOARD, DR, MASON WAS OF THE OPINION THAT CLAIMANT S
DISABILITY RESULTING FROM THE ACCIDENT SHOULD BE CONSIDERED MILD
BUT THAT A JOB CHANGE WOULD BE NECESSARY TO ALLOW AVOIDANCE OF
EXCESSIVE BENDING, TWISTING AND LIFTING STRESSES, THE PELVIC
FRACTURES HAD HEALED WITH MINIMAL DEFORMITY OF THE PELVIC RING,
HOWEVER, PEDICLE DEFECT AT L5 AND EARLY OSTEOARTHRITIC CHANGES AT
L4~-S1, LEFT, WERE EVIDENT AND WOULD PREDISPOSE CLAIMANT TO

 RECURRENT LOW BACK STRAINS IF HE INDULGED IN THE MOVEMENTS DES—
CRIBED BY DR, MASON,

AT THE PRESENT TIME CLAIMANT IS ATTENDING MT, HOOD COMMUNITY
COLLEGE TAKING MACHINE TECHNOLOGY —- HE HOPES TO OBTAIN A JOB AS A

MECHANIC UPON COMPLETION OF ONE YEAR OF STUDY,
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THE REFEREE, AFTER HEARING, FELT THAT THE NATURE AND EXTENT
OF THE MEDICAL FINDINGS ON EXAMINATION, TOGETHER WITH CLAIMANT'S
COMPLAINTS, INDICATED THAT CLAIMANT WOULD HAVE TO AVOID HEAVIER
TYPES OF WORK AND, THEREFORE, INCREASED CLAIMANT'S AWARD TO
20 PER CENT OF THE MAXIMUM TO COMPENSATE CLAIMANT FOR HIS LOSS OF
WAGE EARNING CAPACITY,

ThE BOARD, ON DE NOVO REVIEW, NOTES THAT CLAIMANT IS ONLY
27 YEARS OLD AND THAT IT IS DOUBTFUL HE WILL EVER BE ABLE TO
RETURN TO CONSTRUCTION WORK WHICH {S WHAT HE DESIRES TO DO AND
IS THE TYPE OF WORK IN WHICH HE WAS ENGAGED UNTIL INJURED, THE
BOARD CONCLUDES THAT BECAUSE CLAIMANT MUST AVOID HEAVY TYPE
WORK, WHICH INCLUDES NOT ONLY CONSTRUCTION BUT OTHER SIMILAR JOBS,
HE HAS SUFFERED A SUBSTANTIAL LOSS OF WAGE EARNING CAPACITY FOR
WHICH HE HAS NOT BEEN ADEQUATELY COMPENSATED BY AN AWARD OF
20 PER CENT, CLAIMANT HAS LOST, IN THE BOARD'S OPINION, 30 PER CENT
OF HIS WAGE EARNING CAPACITY, THE SOLE CRITERION FOR DETERMINING
UNSCHEDULED DI1SABILITY, B :

ORDER

THE ORDER OF THE REFEREE DATED MARCH 26, 1974 ., 1S MODIFIED,
CLAIMANT 1S AWARDED 96 DEGREES OF A MAXIMUM OF 320 DEGREES FOR
UINSCHEDULED LOW BACK DISABILITY., THIS AWARD IS IN LIEU OF AND NOT
IN ADDITION TO ANY PREVIOUS AWARDS, IN ALL OTHER RESPECTS THE
REFEREE' S ORDER IS AFFIRMED, :

CLAIMANT™S COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY"S
FEE, 25 PER CENT OF THE ADDITIONAL COMPENSATION AWARDED BY THIS
ORDER, PAYABLE THEREFROM AS PAID, NOT TO EXCEED 2,300 DOLLARS,

WCB CASE NO, 74—4169 . SEPTEMBER 8, 1975

CRAIG LUCAS, CLAIMANT

EVOHL F, MALAGON, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT,

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE ORDER OF THE
REFEREE WHICH AFFIRMED THE DETERMINATION ORDER ISSUED NOVEMBER 1,
1974, WHEREBY CLAIMANT WAS GRANTED 67,5 DEGREES FOR 45 PER CENT
LOSS OF THE RIGHT LEG,

THE BASIC ISSUE IS WHETHER CLAIMANT SUFFERED AN UNSCHEDULED
INJURY OR A SCHEDULED INJURY,

CLAIMANT SUFFERED A COMPENSABLE INJURY WHEN HE FELL
APPROXIMATELY 20 FEET AND SUFFERED A FRACTURE OF THE NECK OF THE
RIGHT FEMUR, CONTUSION OF THE LEFT FOREARM WITH MILD CONTUSION
OF THE ULNAR NERVE AND LACERATION OF THE RIGHT ELBOW, HE MADE A
GOOD RECOVERY FROM ALL OF HIS INJURIES WITH THE EXCEPTION OF THE
HIP INJURY, ) . .

DR. PHIFER, CLAIMANT'S TREATING PHYSICIAN, INDICATED 'N HIS
LATEST REPORT THAT CLAIMANT HAD DISABILITY WHICH RESIDED IN THE
HIP JOINT BUT HE REFUSED TO STATE WHETHER HE CLASSIFIED THIS
DISABILITY AS SCHEDUL_ED OR UNSCHEDULED, THE MEDICAL REPORTS
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INDICATE THAT, AS A RESULT OF THE INJURY, CLAIMANT HAS RESIDUAL
TRAUMATIC ARTHRITIS OF HIS RIGHT HIP AND A PARTIALLY REVASCULARIZED
AREA OF AVASCUL AR NECROSIS OF THE SUPERIOR PORTION OF THE FEMORAL
HEAD, ULTIMATELY, CLAIMANT MAY BECOME A CANDIDATE FOR AN
ARTHROPLASTY OF THE HIP, BUT THIS IS WELL INTO THE FUTURE,

THE REFEREE FOUND THAT THE EVIDENCE INDICATED THAT THE INJURY
WAS TO THE FEMUR OF THE LEG AND THAT ARTHRITIS HAD SET INTO THE
HIP JOINT BUT NOT INTO THE PELVIC AREA WHICH WOULD BE NECESSARY TO
ENABLE HIM TO CONSIDER THIS AS AN UNSCHEDULED INJURY, HE, THERE—
FORE, RULED THAT, ALTHOUGH MOST OF CLAIMANT' S TROUBLES WERE IN
THE HIP JOINT, THE INJURY CAUSED A SCHEDULED DISABILITY TO THE
RIGHT LEG,

THE BOARD, ON DE NOVO REVIEW, NOTES THAT THE REPORTS OF
DRe PHIFER RELATE TO THE HIP SOCKET, AND THERE IS NO MENTION OF
ANY INJURY BEYOND THE HEAD OF THE FEMUR, THE REFEREE HAS VERY
CLEARLY DISTINGUISHED BETWEEN A SHOULDER DISABILITY WHICH IS
CONSIDERED AN INJURY TO THE UNSCHEDULED AREA OF THE BODY AND A
HIP INJURY WHICH MAY OR MAY NOT BE CONSIDERED AS AN INJURY TO
THE UNSCHEDULED AREA DEPENDING UPON THE SITUS OF THE INJURY,

THE BOARD CONCURS IN THE FINDINGS AND CONCLUSIONS OF THE
REFEREE AND AFFIRMS AND ADOPTS THEM AS ITS OWN,

ORDER

THE ORDER OF THE REFEREE DATED APRIL. 10, 1975, AS AMENDED
BY THE ORDER DATED MAY 14, 1975, IS AFFIRMED, .

‘'WCB CASE NO, 74—-234 SEPTEMBER 8, 1975

LOUISE FARNHAM, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
RAY MIZE, DEFENSE ATTY,

REQUEST FOR REVIEW BY EMPLOYER
CROSS REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE EMPLOYER REQUESTS BOARD REVIEW OF AN ORDER OF THE
REFEREE WHICH REMANDED TO IT CLAIMANT'S CLAIM FOR AGGRAVATION,
THE CLAIMANT CROSS REQUESTS BOARD REVIEW CONTENDING SHE 1S
ENTITLED TO PENALTIES ON TEMPORARY TOTAL. DISABILITY PAYABLE TO
HER PRECEDING THE DENIAL REGARDLESS OF WHETHER SHE SUSTAINED
AN AGGRAVATION OR NEW INJURY AND THAT THE REFEREE WAS IN ERROR
IN GRANTING A MOTION FOR MODIFICATION OF HIS JANUARY 31, 1975
ORDER WHICH TERMINATED THE TEMPORARY TOTAL DISABILITY GRANTED
AS OF MARCH 6, 1974,

CLAIMANT, A 33 YEAR OLD NURSE™S AIDE, SUFFERED A COMPENSABLE
INJURY IN NOVEMBER, 1969, AS A RESULT OF A LIFTING INCIDENT WHILE
WORKING FOR THE EMPLOYER, IN JULY, 1970, HER CLAIM WAS ADMINIS~
TRATIVELY CLOSED AS A ' MEDICAL. ONLY' CLAIM, IN 1972 SHE FILED A
CLAIM FOR AGGRAVATION WHICH WAS DENIED —— CLAIMANT DID NOT APPEAL
FROM THIS DENIAL,

CLAIMANT CONTINUED WORKING FOR THE EMPLOYER ON A PART TIME
BASES UNTIL JANUARY, 1971, AND LOST NO TIME FROM WORK AS A

-1 5 -



RESULT OF HER PRECEDING [NDUSTRIAL INJURY, IN THE EARLY FALL.

OF 1973, CLAIMANT WENT TO WORK FOR GOOD SAMARITAN HOSPITAL FOR
APPROXIMATELY A MONTH AND THEN RETURNED TO WORK FOR THE EMPLOYER
ON NOVEMBER 19, 1973,

ON NOVEMBER 27, 1973, CLAIMANT TESTIFIED THAT WHILE SHE
WAS ASSISTING AN ELDERLY WOMAN PATIENT BETWEEN THE BED AND A
WHEELCHAIR, THE PATIENT FELL INTO HER ARMS AND CLAIMANT FELT
A T PULLING' IN THE MIDDLE OF HER BACK NEAR HER SHOULDER, CIL.AIMANT
WORKED THE BALANCE OF HER SHIFT AND ALSO THE FOLLOWING DAY, ON
NOVEMBER 29, 1973, CLAIMANT SAW HER FAMILY DOCTOR, DR, ALAN FISHER,
WHOSE REPORT INDICATED A DIAGNOSIS OF RECURRENT PAIN UPPER THORACIC
AREA, DR, FISHER PRESCRIBED MEDICATION AND TOLD CLAIMANT NOT TO
RETURN TO WORK, APPPARENTLY CLAIMANT DID NOT MENTION THE INCIDENT
OF NOVEMBER 27 TO DR, FISHER, BUT SHE DID SIGN A STATEMENT ON THE
DOCTOR' S REPORT TO THE EFFECT THAT THE CONDITION SHE THEN SUFFERED
WAS DUE TO THE 1969 INDUSTRIAL INJURY, THE EVIDENCE INDICATES SHE
DID NOT TELL HER EMPLOYER OF ANY SUCH INCIDENT, ON DECEMBER 5,
1973, DR, FISHER SUBMITTED A REPORT TO THE CARRIER THAT CLAIMANT
WAS INJURED ON NOVEMBER 27, 1973, AS A RESULT OF AN INDUSTRIAL
INJURY, THAT SHE WAS NOT MEDICALLY STATIONARY AND WAS IN NEED OF
FURTHER MEDICAL TREATMENT,

CL.AIMANT CONTENDS THAT SHE HAD EITHER AGGRAVATED THE 1969
INJURY OR SUFFERED A NEW INJURY, ON JANUARY 28, 1974, THE EMPLOYER
DENIED LIABILITY FOR BOTH THE AGGRAVATION CLAIM AND THE NEW INJURY
CLAIM, ON JANUARY 18, 1974, CLAIMANT HAD REQUESTED A HEARING,
SUBSEQUENT TO THE DENIAL BY THE CARRIER, SHE FILED AN AMENDED
REQUEST FOR HEARING,

AFTER THE HEARING THE REFEREE FOUND THAT CLAIMANT HAD
FAILED TO MEET THE BURDEN OF PROOF WITH RESPECT TO HER CLAIM
FOR A NEW INJURY, WITH RESPECT TO THE CLAIM FOR AGGRAVATION,
DR, FISHER, ON FEBRUARY 19, 1974, WROTE A LETTER TO THE CARRIER
STATING THAT HE FELT CLAIMANT' S CONDITION WAS AN AGGRAVATION AND,
BASED UPON THIS LETTER, THE REFEREE CONCLUDED THAT A PROPER CLAIM
OF AGGRAVATION WAS MADE, AT LEAST, TO GIVE HIM JURISDICTION AND,
THEREAFTER, BASED UPON CLAIMANT'S TESTIMONY, DR, PARSONS' REPORT
OF JANUARY 18, 1974, AND THE TESTIMONY OF DR, FISHER, THE REFEREE
CONCLUDED THAT CLAIMANT HAD MET HER BURDEN OF PROOF IN ESTABLISH!NG}
A CLAIM OF AGGRAVATION,

CLAIMANT HAS REQUESTED PENALTIES AND ATTORNEY'S FEES CON-—
TENDING THAT PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL DIS~
ABILITY HAD NOT BEEN COMMENCED WITHIN 14 DAYS AFTER THE PRESENT-
MENT OF HER CLAIM —— HOWEVER, IT WAS NOT UNTIL THE CARRIER RECEIVED
THE LETTER FROM DR, FISHER DATED FEBRUARY 19, 1974, THAT CLAIMANT
ACTUALLY FILED A CLAIM OF AGGRAVATION, THE EARLIER REPORT OF
DR, FISHER TO WHICH CLAIMANT HAD APPENDED A NOTATION THAT HER
CONDITION WHICH SHE WAS THEN SUFFERING WAS DUE TO HER 1969 INJURY
WAS NOT A SUFFICIENT CLAIM FOR AGGRAVATION TO PLACE ANY O BLIGATION
ON THE PART OF THE EMPLOYER TO DO ANYTHING AT THE TIME, WHEN THE
EMPLOYER WAS PRESENTED WITH THE REPORT OF FEBRUARY 19, 1974, THEN
IT DID HAVE AN OBLIGATION TO ACCEPT OR DENY THE CLAIM AND, UNDER THE
WORKMEN'! S COMPENSATION ACT, TO COMMENCE PAYMENT OF COMPENSATION
FOR TEMPORARY TOTAL DISABILITY WITHIN 14 DAYS THEREAFTER, THE
REFEREE CONCLUDED THAT THE CARRIER'S ACTION AFTER THE RECEIPT OF
THE FEBRUARY 19, 1974, REPORT MUST BE CONSTRUED AS A DE FACTO
DENIAL OF CLAIMANT'S CLAIM FOR AGGRAVATION AND, THEREFORE, HE
ORDERED THE EMPLOYER TO PAY CLAIMANT'S ATTORNEY A REASONABLE
ATTORNEY'S FEE,
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By AN AMENDED ORDER THE REFEREE MODIFIED HIS ORIGINAL ORDER
WHICH REMANDED THE CLAIM FOR AGGRAVATION TO THE CARRIER FOR
ACCEPTANCE AND PAYMENT OF TEMPORARY TOTAL DISABILITY FROM

‘NOVEMBER 29, 1973, UNTIL TERMINATION WAS AUTHORIZED UNDER THE

PROVISIONS OF ORS 656,268, BASED UPON MEDICAL EVIDENCE, HE
CONCLUDED THAT THE PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL
DISABILITY SHOUI.D TERMINATE AS OF MARCH 6, 1974, IN ALLL OTHER
RESPECTS HIS ORIGINAL OPINION AND ORDER WAS TO REMAIN AS ISSUED,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSIONS OF THE REFEREE IN BOTH THE ORDER AND THE AMENDED ORDER,

ORDER

THE ORDER OF THE REFEREE DATED JANUARY 31, 1975, AS
AMENDED BY THE ORDER DATED FEBRUARY 20, 1975, IS AFFIRMED,

CLAIMANT"S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY"™S
FEE THE SUM OF 300 DOLLARS, PAYABILE BY THE EMPLOYER, BESS
KAISER HOSPITAL, FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 74—2607 SEPTEMBER 8, 1975

JAMES HOPPER, CLAIMANT

EMMONS, KYLE, KROPP AND KRYGER,
CLLAIMANT'S ATTYS,

ROGER WARREN, DEFENSE ATTY,

REQUEST FOR REVIEW BY EMPIL.OYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE EMPLOYER SEEKS BOARD REVIEW OF AN ORDER OF THE REFEREE
WHICH AWARDED CLAIMANT 192 DEGREES FOR 60 PER CENT UNSCHEDULED
DISABILITY, THE AWARD OF THE REFEREE REPRESENTED AN INCREASE OF
64 DEGREES OVER THE AWARDS PREVIOUSLY RECEIVED BY CLAIMANT BY
THREE DETERMINATION ORDERS AND A STIPULATION WHICH GAVE CLAIMANT
AN AGGREGATE OF 40 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE
FOR UNSCHEDULED DISABILITY EQUAL TO 128 DEGREES,

CL.AIMANT SUSTAINED A COMPENSABLE INJURY ON OCTOBER 14, 1970,
WHILE EMPLOYED AS A DEBARKER OPERATOR, HE SAW A CHIROPRACTOR THE
FOLLOWING DAY AND WAS LLATER REFERRED TO DR, JAMES, AN ORTHOPEDIST
WHO DIAGNOSED AN ACUTE LOW BACK STRAIN, SUBSEQUENTLY ON DECEMBER
21, 1970, DR, JAMES PERFORMED A LUMBAR LAMINECTOMY LS5 ~S1,

CLAlMANT' S CLAIM WAS REOPENED AND CLOSED SEVERAL TIMES
AFTER THIS SURGERY, 1T WOULD SERVE NO PURPOSE TO NARRATE THE
SUBSEQUENT MEDICAL FINDINGS, SUFFICE IT TO SAY, THE BACK EVALUA-
TION CLINIC FELT THAT CLAIMANT WAS UNABLE TO RETURN TO HIS FORMER
OCCUPATION AND THAT A JOB CHANGE WAS INDICATED AND DR, JAMES
CONCURRED, IN FEBRUARY, 1972, CLAIMANT' S CLAIM WAS CLOSED AND
BY STIPULATION, CLAIMANT'S AWARD WAS INCREASED TO 128 DEGRFES,

CLAIMANT WAS UNEMPI.OYED FOR APPROXIMATELY A YEAR == IN
FEBRUARY, 1973, HE COMMENCED WORK AT A SERVICE STATION AND
WORKED FOR ABOUT SEVEN MONTHS BUT AGAIN HAD LOW BACK PAIN,
CLAIMANT WAS HOSPITALIZED AND EXAMINED BY DR, ROCKEY AND BY
DR, HOCKEY, BOTH DIAGNOSED A POSSIBLE RECURRENT LUMBAR DISC
AND RECOMMENDED A MYELOGRAPHY,
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CLAIMANT' S CLAIM FOR AGGRAVATION WAS ACCEPTED BY STIPULATION '
APPROVED FEBRUARY 27, 1974, THE MYELOGRAM PERFORMED BY DR, HOCKEY
WAS NEGATIVE AND CLAIMANT WAS REFERRED TO THE DISABILITY PREVENTION
DIVISION, THE BACK EVALUATION CLINIC DIAGNOSED MILD CHRONIC LOW
BACK STRAIN AND FELT THAT CLAIMANT! S PERMANENT LOSS OF FUNCTION
WAS MILD, CLAIMANT SHOULD NOT RETURN TO HIS FORMER OCCUPATION
BUT COULD RETURN TO SOME TYPE OF WORK, FINAL CLOSURE WAS ON
JuLy 11, 1974,

ON OocTOBER 9, 1974, CLAIMANT WAS FOUND INELIGIBLE FOR
VOCATIONAL REHABILITATION —= HIS PROGNOSIS FOR RETURNING TO SUIT—
ABLE GAINFUL EMPLOYMENT WAS NIL BASED UPON CLAIMANT S FAILURE
TO TAKE HIS GED TESTS AND TO EAGERLY PURSUE VOCATIONAL REHABILITA—
TION SERVICES, IN ADDITION, CLAIMANT REFUSED TO LEAVE HIS HOME

IN SWEET HOME AND LOOK FOR ANY TYPE OF WORK,

_ THE REFEREE CONCLUDED, BASED UPON THE MEDICAL EVIDENCE,

THAT CLAIMANT COULD NOT RETURN TO HIS FORMER TYPE OF WORK AND
WOULD HAVE TO FIND WORK WHICH DID NOT REQUIRE HEAVY MANUAL LABOR,
CLAIMANT TESTIFIED HE HAD LOOKED FOR WORK IN SERVICE STATIONS IN
SWEET HOME, ALBANY AND LEBANON, INQUIRING AT FROM FIVE TO FIFTEEN
GAS STATIONS PER WEEK WITH NO SUCCESS —— HOWEVER, CLAIMANT HAS NOT
LLOOKED FOR ANY OTHER TYPE OF WORK NOR HAS HE LOOKED FOR WORK IN

ANY OTHER LOCATIONS, THE REFEREE FOUND CLAIMANT TO BE A CREDIBLE
WITNESS, DID NOT QUESTION HIS MOTIVATION TO SEEK EMPLOYMENT AND
ACCEPTED HIS EXPLANATION FOR NOT TAKING HIS GED EXAMINATION AS
REASONABLE, THE REFEREE CONCLUDED THAT, WITH OR WITHOUT A GED,
CLAIMANT HAD SUSTAINED A SUBSTANTIAL LOSS OF WAGE EARNING CAPACITY
DUE TO HIS INJURY AND THAT THE LIMITATIONS OF HIS EMPLOYMENT IN THE
GENERAL LLABOR MARKET WERE SUBSTANTIAL, THEREFORE, HE WAS ENTITLED
TO AN AWARD OF 60 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE
FOR UNSCHEDULED DISABILITY,

THE BOARD, ON DE NOVO REVIEW, CANNOT AGREE WITH THE REFEREE
ON THE ISSUE OF CLAIMANTYS MOTIVATION TO SEEK EMPLOYMENT, THE
ONLY TYPE OF WORK CLAIMANT HAS SOUGHT HAS BEEN IN SERVICE STATIONS
IN THE VICINITY OF SWEET HOME —~-~ HIS TESTIMONY THAT HE HAD INQUIRED
AT FROM FIVE TO FIFTEEN GAS STATIONS PER WEEK WITH NO SUCCESS IS
NOT ENTIRELY CONVINCING, THE BOARD IS NOT SATISFIED WITH CLAIMANT' S
EXPLANATION THAT THE REASON HE DID NOT TAKE THE TEST TO OBTAIN HIS
GED WAS BECAUSE HE DID NOT HAVE THE 7 DOLILARS REQUIRED TO PAY FOR
THE EXAMINATION FEE, THE MEDICAL EVIDENCE, WHILE UNANIMOUS IN THE
CONCLUSION THAT CLAIMANT COULD NOT RETURN TO HIS FORMER TYPE OF
WORK, INDICATES THAT THERE ARE OTHER OCCUPATIONS TO WHICH CLAIMANT
COULD RETURN AND THE BOARD CONCLUDES THAT CLAIMANT HAS RETAINED
AT LLEAST 60 PER CENT OF HIS WAGE EARNING CAPACITY AND, THEREFORE,
THE AWARD OF THE REFEREE SHOULD BE MODIFIED ACCORDINGLY,

ORDER

THE ORDER OF THE REFEREE DATED MAY 23, 1975, IS MODIFIED
TO THE EXTENT THAT CLAIMANT IS AWARDED 128 DEGREES OF A MAXIMUM
OF 320 DEGREES FOR UNSCHEDULED DISABILITY, IN ALL OTHER RESPECTS
THE REFEREE'S ORDER IS AFFIRMED,
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WCB CASE NO, 74—3152 SEPTEMBER 15, 1975

DENISE MAGNUSON, CLAIMANT

COONS, COLE AND ANDERSON, CLAIMANT'S ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

CROSS REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE CLAIMANT SEEKS BOARD REVIEW OF A REFEREE'S ORDER ONLY
INSOFAR AS IT DIRECTS THAT CLAIMANT™S COUNSEL SHALL BE PAID
OUT OF THE COMPENSATION AWARDED CTLAIMANT BY SAID ORDER,

THE EMPLOYER CROSS APPEALS THE REFEREEY™S ORDER, CONTENDING
THAT THE MEDICAL REPORTS WERE NOT SUFFICIENT TO CONFER JURISDICTION
IN ORDER TO HOLD A HEARING ON THE QUESTION OF AGGRAVATION, THAT THE
MEDICALS DID NOT SUPPORT CLAIM REOPENING -ON ACCOUNT OF AGGRAVATION,
THAT THE REFEREE ERRED IN FINDING THAT CLAIMANT HAD PREVIOUSLY
BEEN AWARDED MORE THAN TEMPORARY TOTAL DISABILITY FOR THE
CONDITION WHICH CLAIMANT CLAIMS HAS WORSENED AND THAT ANY CLAIM
WORSENING HAD OCCURRED SUBSEQUENT TO THE ISSUANCE OF THE SECOND
DETERMINATION ORDER,

CLAIMANT SUSTAINED A COMPENSABL.E INJURY TO HER LEFT LEG ON
JUNE 54 1969, FOR WHICH SHE WAS AW/.RDED 15 DEGREES, BY STIPULA-
TION THE MATTER WAS REOPENED AND SUBSEQUENTLY CLOSED BY A
SECOND DETERMINATION ORDER WHICH AWARDED CLAIMANT AN ADDITIONAL
7.5 DEGREES, ON AUGUST 23, 1974, AN AGGRAVATION APPLICATION WAS
FILED WITH THE BOARD WHICH WAS DENIED BY THE INSURANCE CARRIER ON
SEPTEMBER 11, 1974, ON THE GROUNDS THAT THE MEDICAL. INFORMATION
DID NOT ESTABLISH A RELATIONSHIP BETWEEN THE ORIGINAL KNEE INJURY
AND THE PHLEBITIC CONDITION TREATED BY DR, HOOVER IN 1973,

CLAIMANT REQUESTED A HEARING AND THE REFEREE FOUND THAT THE
MEDICAL CORROBORATION OF THE AGGRAVATION CLAIM WAS SUFFICIENT TO
CONFER JURISDICTION, THE REFEREE ALSO FOUND THAT BY CONSIDERING
THE REPORT OF DR, HOOVER DATED NOVEMBER 7, 1974, IN CONTEXT WITH
DR, JAMES' CLOSING EVALUATION REPORT OF JUNE 6, 1972, WHICH
IMMEDIATELY PRECEDED THE SECOND DETERMINATION ORDER, THAT IT WAS
APPARENT THAT THE WORSENED CONDITION WHICH DR, HOOVER NOTED IN
JuLy, 1973, HAD ITS INCEPTION NOT AFTER MARCH, 1972, BUT AFTER
JUNE, 1972, AND HE CONCLUDED THAT THE REPORT WAS SUFFICIENT
EVIDENCE OF A WORSENING OF CLAIMANT 'S CONDITION SUBSEQUENT TO THE
LAST ARRANGEMENT OF COMPENSATION,

THE REFEREE CONCLUDED THAT PAYMENT OF ATTORNEY™S FEE BY
THE EMPLOYER WOULD BE INAPPROPRIATE INASMUCH AS THE SUPPORTING
MEDICAL REPORTS SUBMITTED BY CLAIMANT DID NOT STATE REASONABLE
GROUNDS FOR THE CLAIM AND THEREFORE DID NOT IMPOSE ANY OBLIGATION

ON IT TO ACCEPT THE CLAIM,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN ALL OF THE FINDINGS
AND CONCLUSIONS OF THE REFEREE CLEARLY SET FORTH AND THOROUGHLY
DISCUSSED IN HIS OPINION AND ORDER WITH THE EXCEPTION OF HIS RULING
THAT CLAIMANT' S COUNSEL BE PAID HIS ATTORNEY'S FEE FROM ThE
COMPENSATION AWARDED CLAIMANT, THE AGGRAVATION APPLICATION DATED
AUGUST 23, 1974, WAS ACCOMPANIED BY DR, HOOVER'S REPORT JULY 31,
1973 ==~ THERE IS NO EVIDENCE AS TO WHAT CLAIM PROCESSING, IF ANY,

THE EMPLOYER AND ITS INSURER DID FOLLOWING THE SUBMISSION OF THAT
APPLICATION, THE DENIAL WAS ENTERED WITHIN A COUPLE OF WEEKS
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AFTER THE APPLICATION WAS RECEIVED AND THERE WAS NO EVIDENCE THAT,
IN THE INTERIM, EITHER THE EMPLOYER OR ITS INSURER HAD ATTEMPTED
TO CONTACT ANY OF THE TREATING PHYSICIANS, A VERY SHORT TIME AFTER
THE DENIAL, ON SEPTEMBER 19, 18974, CLAIMANT REQUESTED A HEARING
SUPPORTED BY THE JULY, 1973 REPORT OF DR, HOOVER AND AUGMENTED "

IT WITH A FURTHER CLARIFYING REPORT DATED NOVEMBER 7, 1974, WHICH
WAS SUBMITTED TO THE EMPLOYER'S INSURER ON NOVEMBER 12, 1974,
APPROXIMATELY THREE MONTHS PRIOR TO THE HEARING, THIS GAVE THE
EMPLOYER AND ITS INSURER SUBSTANTIAL TIME TO REEVALUATE THEIR
POSITION BASED UPON DR, HOOVER'S NOVEMBER REPORT YET THEY CHOSE
TO CONTINUE TO DENY THE CLAIM, THE BOARD CONCLUDES THAT, UNDER
SUCH CIRCUMSTANCES, CLAIMANT'S ATTORNEY'S FEE SHOULD BE PAID BY
THE EMPLOYER RATHER THAN FROM THE COMPENSATION AWARDED CLAIMANT,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 12, 1975 1S MODIFIED
TO THE EXTENT THAT CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE
ATTORNEY">S FEE THE SUM OF 1000 DOLLARS TO BE PAID BY THE EMPLOYER,
Fe W, WOOLWORTH CO, IN ALL OTHER RESPECTS THE ORDER OF THE
REFEREE 1S AFFIRMED, ’ ' o

WCB CASE NO, 74—1484 SEPTEMBER 15, 1975

JAMES TUuBB, CLAIMANT

EVOHL MALAGON, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT -

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT HAS REQUESTED BOARD REVIEW OF THAT PART OF A
REFEREE'S ORDER WHICH FOUND HIS PSYCHIATRIC AND LLOW BACK CON-
DITIONS NONCOMPENSABLE, CONTENDING THE REFEREE HAD NO JURISDIC-—
TION TO MAKE SUCH A RULING SINCE THERE HAD NEVER BEEN A DISPUTE
BETWEEN CLAIMANT AND THE STATE ACCIDENT INSURANCE FUND CONCERNING
THESE MATTERS AND IT WAS NEVER PRESENTED AS AN ISSUE AT THE
HEARING,

THE REFEREE DID ORDER THE STATE ACCIDENT INSURANCE FUND TO
PROVIDE MEDICAL CARE AND TIME LOSS FROM APRIL 29, 1974 FOR
CLAIMANT'S NECK AND UPPER EXTREMITY PROBLEMS WHICH HE FOUND
RELATED TO THE INJURY AND THE STATE ACCIDENT INSURANCE FUND HAS
. CROSS REQUESTED BOARD REVIEW CONTENDING THE REFEREE ERRED IN
FINDING CLAIMANT NEEDED FURTHER MEDICAL CARE AND COMPENSATION,
THE STATE ACCIDENT INSURANCE FUND ALSO OBJECTS TO THE REFEREE'S
ASSESSMENT OF AN ATTORNEY'S FEE PAYABLE BY THE FUND,

CLAIMANT, A 53 YEAR OLD TRUCK DRIVER AGGRAVATED A PRE~-
EXISTING DEGENERATIVE ARTHRITIS CONDITION IN HIS NECK AND RIGHT
SHOULDER ON JULY 21, 1972 WHEN THE TRUCK HE WAS DRIVING RAN OFF
THE ROAD, HE WAS TREATED CONSERVATIVELY FOR THE INJURY,

PrRIOR TO AND AFTER THE INJURY, HE HAD ALSO BEEN SEEN ON A
NUMBER OF OCCASIONS FOR UNRELATED GASTROINTESTINAL AND UROLOGICAL
PROBLEMS,

ON FEBRUARY 8, 1973, HE WAS FOUND MEDICALLY STATIONARY BUT
CLAIMANT EXTABLISHED AT A HEARING THAT HE NEEDED FURTHER TREATMENT
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AND THE CLAIM WAS REACTIVATED AS OF MARCH 12, 1973, CLAIMANT

WAS THEN LIVING IN CALIFORNIA, IN JUNE, 1973, HE BEGAN TREATING
WITH IDR, ROBERT F, BLUM, A VALLEJO NEUROSURGEON, SEVERAL MONTHS
OF CONSERVATIVE TREATMENT FOR BOTH PHYSICAL AND FUNCTIONAL .
PROBLEMS ENSUED BEFORE DR, BLLUM REPORTED ON MARCH 19, 1974, THAT
CLAIMANT WAS MUCH IMPROVED AND THAT HIS CONDITION HAD REMAINED
STABLE FOR THE PAST TWO MONTHS,

He REPORTED CLAIMANT%S ONLY DISABILITY WAS LIMITATION IN
THE RIGHT UPPER EXTREMITIES, NECK AND BACK, DUE TO PAIN
ASSOCIATED WITH EXTENSIVE OR EXCESSIVE STRENUOUS PHYSICAL
ACTIVITY,

ON APRIL 17, 1974 A SECOND DETERMINATION ORDER ISSUED
GRANTING COMPENSATION EQUAL TO 10 PER CENT OF THE MAXIMUM AL-
LLOWABLE FOR UNSCHEDULED DISABILITY DUE TO THE INJURY TO THE
RIGHT SHOULDER AND NECK,

ON APRIL 19, 1974, CLLAIMANT, THROUGH HIS ATTORNEY, REQUESTED
A HEARING AGAIN CONTENDING HIS CLAIM HAD BEEN PREMATURELY CLOSED,

SHORTLY THEREAFTER DR, BLUM REPORTED TO CLAIMANT'S ATTORNEY
THAT HE WAS CONTINUING TO TREAT CLAIMANT FOR HIS INDUSTRIAL CON-
DITION, PHYSICAL THERAPY RECORDS SHOW THAT HE CONTINUED TO
REGUL.ARL.Y RECEIVE THERAPY AFTER THE SECOND CLOSURE OF HIS CLAIM,

ON MAY 23, 1974, CLAIMANT' S ATTORNEY DEMANDED OF THE STATE
ACCIDENT INSURANCE FUND THAT IT REOPEN CLAIMANT'S CLAIM FOR
MEDICAL CARE WHICH HAD BEEN INCURRED SINCE THE APRIL 17, 1974
CLOSURE, THE STATE ACCIDENT INSURANCE FUND REFUSED AND THE
MATTER WENT TO HE ARING, )

AT THE HE ARING. CLAIMANT [INTRODUCED REPORTS FROM DR, BLUM
INDICATING THAT HE WAS TREATING CLAIMANT FOR ARM AND NECK PAIN
FROM THE INJURY AND FOR BACK PAIN AND DEPRESSION WHICH HE CON-
SIDERED INDIRECTLY RELATED TO THE INJURY, IT APPEARS THAT DR, BLUM
WAS NOT AWARE THAT CLAIMANT HAD PREVIOUSLY GIVEN HISTORY OF AN
ONSET OF LOW BACK PAIN ON JANUARY 25, 1973 AND OF HAVING SUFFERED
A SLIPPED DISC SEVEN YEARS EARLIER WHICH HAD BEEN TREATED BY A
CHIROPRACTOR, DEFENDANT' S EXHIBIT A-~19,

THE’ STATE ACCIDENT INSURANCE FUND INTRODUCED INTO EVIDENCE
THE PSYCHOLOGICAL EVALUATION AND REPORT OF DR, FRANKUIN H, ERNST,
A PSYCHIATRIST, DR, ERNST FOUND CLAIMANT TO BE A PASSIVE~AGGRES—
SIVE PERSONALITY OF THE PASSIVE TYPE WITH A LIFE LONG PERSONALITY
DISTURBANCE WHICH HE FOUND TO BE THE REAL CAUSE OF CLAIMANT'S
CONTINUING UNEMPLOYMENT AND COMPLAINTS OF DISABILITY, THE RECORD
REVEALS THAT FOLLOWING AN ATTEMPTED SUICIDE IN 1960, CLAIMANT WAS
ALSO FOUND 7O EXHIBIT PASSIVE~AGGRESSIVE AND PARANOID PERSONALILITY
PATTERNS WHICH WERE EXPECTED TO CONTINUE,

THE REFEREE, ALTHOUGH EXPRESSING RESERVATIONS, FELT THE
WORKMAN QUGHT TO BE GIVEN THE BENEFIT OF THE DOUBT AND THEREFORIE
ORDERED THE STATE ACCIDENT INSURANCE FUND TO REINSTATE CLAIMANT
TO TIME LOSS AND PROVIDE ADDITIONAL MEDICAL CARE FOR CLAIMANT' S
NECK AND ARM FAIN BUT NOT FOR HIS LOW BACK AND PSYCHOLOGICAL
PROBLEMS,

CLA!MANT OBJECTS TO THE REFEREE LIMITING HIS COMPENSARLE
TREATMENT TO THE NECK AND ARM RATHER THAN INCLUDING TREATMENT
OF HIS BACK AND PSYCHOPATHOLOGY AS WELL, HE CONTENDS THAT SINCE
THE FUND HAD NOT DENIED RESPONSIBILITY FOR THE BACK AND
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PSYCHOPATHOLOGY THE REFEREE HAD NO JURISDICTION TO RESTRICT HIS
RIGHT TO TREATMENT, WE DISAGREE,

THE RECORD REVEALS THAT CLAIMANT'S INJURIES WERE ORIGINALLY
FOUND TO INVOLVE THE NECK AND THE RIGHT SHOULDER AND ARM, FOR
ALMOST TWO YEARS THEREAFTER, TREATMENT WAS DIRECTED ESSENTIALL.Y
TO THAT AREA, ONLY AFTER INITIATING A CONTEST OF THE SECOND CLOSURE
DID THE CLAIMANT SEEK TO CONNECT HIS LOW BACK CONDITION AND PSYCHO~-
PATHOLOGY IN ORDER TO JUSTIFY ADDITIONAL TIME LOSS COMPENSATION,

IN REACHING ‘A DECISION ON WHETHER A CLAIMANT NEEDS FURTHER"
TREATMENT AND COMPENSATION FOR A CONDITION NOT ORIGINALLY
IDENTIFIED AS A PART OF THE COMPENSABLE INJURY, ONE MUST NECES-
SARILY DECIDE WHETHER OR NOT THE PRESENT COMPLAINTS ARE RELATED
TO THE ORIGINAL INJURY,

COMMON SENSE DICTATES THAT THE REFEREE SHOULD NOT, AS THE
CLAIMANT woOUuLD HAVE HIM DO, BLINDLY ASSUME IN A PREMATURE
CLLOSURE CASE, THAT ALL MALADIES ARE RELATED UNLESS THE EMPLOYER
OR THE STATE ACCIDENT INSURANCE FUND HAS ISSUED A SPECIFIC FORMAL
DENIAL., THE STATE ACCIDENT INSURANCE FUND'S RESPONSE TO THE
REQUEST FOR HEARING DENIED THAT CLAIMANT WAS ENTITLED TO FURTHER
CARE AND COMPENSATION AND WE THINK THAT PUT IN ISSUE THE CONNECTION
OF CLAIMANT'S COMPLAINTS TO THE INJURY OF JULY 21 s 1972,

AFTER CONSIDERING DR, BLUM™S AND DR, ERNST™S OPINION AND
CLAIMANT®S HISTORY OF BACK PAIN AND EMOTIONAL PROBLEMS, WE ARE
NOT PERSUADED CLAIMANT'S PRESENT BACK COMPLAINTS AND DEPRESSION
ARE CONNECTED TO HIS JULY 21, 1972 COMPENSABLE ACCIDENT, HOWEVER,
BASED ON THE FACT THAT DR, BLUM FELT IT NECESSARY TO CONTINUE
CLAIMANT IN A PHYSICAL THERAPY PROGRAM WHICH INCLUDED THERAPY TO
CLAIMANT'S SHOULDER FOLLOWING THE LAST CLOSURE, WE CONCLUDE THAT
THE COST OF SUCH TREATMENT SHOULD CONTINUE TO BE BORNE BY THE
STATE ACCIDENT INSURANCE FUND IN ACCORDANCE WITH THE PROVISIONS
OF ORS 656,245,

WE DO NOT THINK, HOWEVER, THAT CLAIMANT IS ENTITLED TO HAVE
HIS CLLAIM REOPENED FOR TEMPORARY TOTAL DISABILITY COMPENSATION
SINCE HIS RIGHT SHOULDER AND NECK CONDITION APPEARS ESSENTIALLY
STATIC, THE REFEREE"'S ORDER SHOUL.D BE REVERSED IN THAT REGARD

T

AND THE CLA1IM NEED NOT BE AGAIN "CLOSED, '

AT THE TIME THAT THE STATE ACCIDENT INSURANCE FUND FILED
IT'S REQUEST FOR REVIEW, THE CASE LAW DID NOT PROVIDE FOR AN
ATTORNEY'S FEE PAYABLE BY THE EMPLOYER OR THE STATE ACCIDENT
INSURANCE FUND WHEN ',245 BENEFITS" WERE IMPROPERLY DENIED,
WAIT V, MONTGOMERY WARD INC,, 10 OR APP 333 (1972), HOWEVER
THE RECENT CASE OF CAVINS V, SAIF, 75 OAS 1963 a——oR
(MAY 30, 1975) HOLDS THAT THE EMPLOYER OR THE STATE ACC DENT
INSURANCE FUND IS OBLIGED TO PAY CLAIMANT'S ATTORNEY'S FEE
WHEN IT ERRONEOUSLY REFUSED TO EXTNED SUCH BENEFITS,

ORDER
THAT PART OF THE REFEREE'S ORDER DATED JANUARY 6 e 1975,
AWARDING CLAIMANT TEMPORARY TOTAL DISABILITY FROM APRIL 29, 1974,

UNTIL THE CLAIM IS AGAIN CLOSED IS HEREBY REVERSED, THE REFEREE'S
ORDER IS AFFIRMED IN ALL OTHER RESPECTS,

-22 =




WCB CASE NO, 74—3022 SEPTEMBER 16, 1975

WILLIAM E, PATTERSON, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT HAS REQUESTED BOARD REVIEW OF A REFEREE™S ORDER '
DISMISSING HIS REQUEST FOR HEARING UPON A FINDING THAT HE HAD NO
JURJISDICTION OVER THE MATTER IN DISPUTE,

THE CASE INVOLVES AN APRIL 6, 1962 INJURY WHICH WAS INITIALLY
CLLOSED BY THE STATE INDUSTRIAL ACCIDENT COMMISSION IN EARLY 1965,

LITIGATION OVER THE EXTENT OF PERMANENT DISABILITY WAS
SETTLED BY STIPULATJION ON JUNE 25, 1965,

ON APRIL 17, 1973, THE STATE ACCIDENT INSURANCE FUND
VOLUNTARILY REOPENED CLAIMANT’S CLAIM FOR ADDITIONAL TREATMENT,
RECLOSING IT ON JUNE 3, 1974, WHEN CLAIMANT SOUGHT TO HAVE HIS
TREATMENT CONTINUED, THE STATE ACCIDENT INSURANCE FUND BY LETTER
DATED AUGUST 13, 1974, DENIED CLAIMANT'S RE QUEST, CLAIMANT
THEREUPON REQUESTED A HEARING BEFORE A REFEREE OF THE WORKMEN' S
COMPENSATION BOARD, THE STATE ACCIDENT INSURANCE FUND MOVED TO
DISMISS THE REQUEST AND, AS EARLIER MENTIONED, THE MOTION WAS
GRANTED, :

'CLAIMANT CONTENDS THAT HIS REQUEST FOR HEARING ON AUGUST '5,
1974 CONSTITUTED THE ELECTION OF PROCEDURES WHICH SECTIJON 43 OF
CHAPTER 285 O, L, (1965) PERMITTED IN CASES WHERE THE -DEPARTMENT
MAKES AN ORDER DECISION OR AWARD UNDER ORS 656,282 PERTAINING TO
ANY CL!:IM BASED ON AN INJURY THAT OCCURRED BEFORE, , , ( JANUARY 1,
1966) ,

WHILE THE PROVISIONS OF THAT SECTION DO NOT SPECIFICALLY SO
STATE, IT HAS SEEN HELD THAT THE ' ¢ 0 LEGISLATIVE INTENT WAS TO
GIVE ALL CLAIMANTS WHO HAD CASES WHICH AROSE, -BUT HAD NOT BEEN
CONCL.UDED, BEFORE THE EFFECTIVE DATE OF THE 1965 AMENDMENTS,
THE OPTION TO COME UNDER THE NEW ACT,"' PETTY V, SAIF 6 OR APP 626
(1971),

CL.AIMANT"S CLAIM HAD ALREADY BEEN CONCLUDED BY HIS STIPU~
LATED SETTLEMENT OF JUNE 25, 1965, NOT ONLY BEFORE THE FULLY
OPERATIVE DATE OF THE NEW ACT, (JANUARY 1, 1966), BUT EVEN BEFORE
THE ACT BECAME LAW ON AUGUST 13, 1965,

THE LAW IN FORCE AT THE TIME OF THE CLAIMANT'S tNJURY GAVE
HIM A TWO YEAR PERIOD WITHIN WHICH HE COUL.D DEMAND ADDITIONAL
BENEFITS AS A MATTER OF RIGHT IF HIS CCNDITION AGGRAVATED,
ORS 656,276(2), THAT PERIOD HAD LONG EXPIRED WHEN THE STATE
ACCIDENT INSURANCE FUND, ON AUGUST 13, 1974, DENIED CLAIMANT' S
REQUEST FOR ADDITIONAL BENEFITS, IT SHOQUL.D BE CAREFULLY NOTED
THAT THE ORDERS ON WHICH CLAIMANTS WERE GIVEN A RIGHT OF ELECTION
BY SECTION 43 WERE THOSE MADE UNDER ORS 656,282, ORDERS MADE
UNDER THAT SECTION WERE THOSE ON WHICH THE CLAIMANT HAD THE
RIGHT OF APPEAL., ORS 656,282 (3), SINCE CLAIMANT HAD NO RIGHT TO
APPEAL THE STATE ACCIDENT INSURANCE FUND' S LETTER OF DENIAL
WE CONCIL.UDE IT WAS NOT AN ORDER UNDER ORS 656,282 WITHIN THE
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MEANING OF-SECTION 43(3) OF CHAPTER 285 O, L, (1965), THUS, THE
REFEREE CORRECTLY CONCLUDED THAT HE LACKED JURISDICTION TO HEAR
THE DISPUTE,

CLAIMANT ALSO SEEKS TO ESTABLISH JURISDICTION URGING A
SORT OF WAIVER AND ESTOPPEL THEORY, IT IS WELL ESTABLISHED THAT
JURISDICTION OVER SUBJECT MATTER CANNOT BE ACQUIRED BY THIS MEANS,

AM JUR 2ND ESTOPPEL Vv, WAIVER 8 73,

ReLvinGg ON ORS 656,278 (2) OF THE OLD ACT 656,245 (1) AND
656,278(3) OF THE NEW ACT, CLAIMANT ALSO URGES THAT HE IS ENTITLED
TO A HEARING BECAUSE THE STATE ACCIDENT INSURANCE FUND'S DENIAL
AMOUNTS TO A DIMINUTION, REDUCTION AND TERMINATION OF BENEFITS FOR
WHICH CLLAIMANT HAS AN ABSOLUTE RIGHT TO HEARING, SECTION 43(2) OF
CHAPTER 285 O, L, OF 1965 TRANSFERRED THE STATE INDUSTRIAL ACCIDENT
COMMISSION'S YOWN MOTION' AUTHORITY TO THE WORKMEN'S COMPENSATION
BOARD ON JANUARY 1, 1966, THUS THE STATE ACCIDENT INSURANCE FUND'S
LETTER OF DENIAL WAS NOT AN EXERCISE OF OWN MOTION JURISDICTION,

THE LAW IN FORCE AT THE TIME OF CLAIMANT'S INJURY DID NOT
INCLUDE ORS 656,245 AND ITS INDEPENDENT RIGHT TO MEDICAL, THE
HERBAGE CASE WHICH CLLAIMANT CITES A5 CONTROLLING, IS DISTINGUISH-
ABLE IN THAT HERBAGE WAS FOUND TO HAVE MADE -A VALID ELECTION,
ABSENT THE RIGHT OF ELECTION AND A VALID EXERCISE THEREOF, PRO-
CEDURES OF THE NEW ACT ARE NOT AVAILABLE TO CLAIMANT,

CLAIMANT DOES HAVE AN AVENUE OF RELIEF AVAILABLE TO HIM,
THE CONTINUING JURISDICTION OVER HIS CLAIM WHICH ORIGINALLY REPOSED
IN THE STATE INDUSTRIAL ACCIDENT COMMISSION IS NOW VESTED IN THE
WORKMEN'S COMPENSATION BOARD, CLAIMANT HAS REQUESTED A BOARD'S
OWN MOTION ORDER GRANTING TIME LOSS AND MEDICAL TREATMENT FROM
MAY 22, 1974 UNTIL HE BECOMES MEDICALLY STATIONARY, PLUS AN
ATTORNEY' S FEE, : :

THE RECORD MADE AT THE HEARING DEALT BASICALLY WITH THE
ISSUE OF JURISDICTION, IT DOES NOT CONTAIN SUFFICIENT EVIDENCE FOR
THE BOARD TO DECIDE WHETHER HE IS OR IS NOT ENTITLED TO THE OWN
MOTION RELIEF WHICH HE SEEKS, WE CONCLUDE THE REFEREE'S OPINION
AND ORDER FINDING A LACK OF JURISDICTION AND DISMISSING CLAIMANT' S
REQUEST FOR HEARING SHOULD BE AFFIRMED, WE FURTHER CONCLUDE
HOWEVER, THAT PURSUANT TO THE CONTINUING JURISDICTION VESTED IN
THE BOARD BY VIRTUE OF SECTION 43 (2) OF CHAPTER 285 O, L, 1965
AND ORS 656,278, THIS MATTER SHOULD BE REFERRED TO A REFEREE TO
RECEIVE EVIDENCE ON WHETHER, FOLLOWING THE STATE ACCIDENT INSUR-
ANCE FUND'S CLOSURE OF CLAIMANT'S CLAIM ON JUNE 3, 1974, CLAIMANT
REMAINED TEMPORARILY DISABLED AND IN NEED OF FURTHER MEDICAL.
CARE ON ACCOUNT OF THE INJURY OF APRIL 6, 1962, FOLLOWING RECEIPT
OF THAT EVIDENCE THE REFEREE SHOULD SUBMIT TO THE BOARD, THE
EVIDENGE RECEIVED TOGETHER WITH A RECOMMENDED FINDING OF FACT
AND OPINION, »

IT is so orpERED,
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WCB CASE NO, 75—119 SEPTEMBER 16, 1975

KENNETH R, LEONARD, CLAIMANT

POZZl, WILSON AND ATCHISON, CLAIMANT%S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

ORDER OF REMAND

A HEARING IN THE ABOVE~ENTITLED MATTER WAS HELD AT PORTLAND,
OREGON ON MAY 29, 1975, BEFORE REFEREE PAGE PFERDNER == AN
OPINION AND ORDER WAS ENTERED ON JUNE 9, 1975, ON JUNE 18, 1975,

A REQUEST FOR REVIEW BY THE CLAIMANT WAS RECEIVED BY THE WORK=—
MEN'S COMPENSATION BOARD,

By LETTER, DATED SEPTEMBER 9, 1975, THE BOARD WAS REQUESTED
BY THE CLAIMANT® S ATTORNEY TO REMAND THE MATTER TO THE REFEREE
FOR THE LIMITED PURPOSE OF RECEIVING IN THE RECORD FOR HIS CONSIDERA-
TION A MEDICAL REPORT FROM DR, ROBERT H, POST DATED OCTQBER 17, 1974,
THE STATE ACCIDENT INSURANCE FUND CONCURS IN THIS REQUEST,

It 1s HEREBY ORDERED THAT THIS MATTER 1S REMANDED TO REFEREE
PAGE PFERDNER FOR THE SOLE PURPOSE OF INCLUDING, AS AN “EXHIBIT' -
FOR HIS CONSIDERATION, THE MEDICAL REPORT OF DR, ROBERT H, POST —-—
SAID REPORT CONSISTS OF A HANDWRITTEN ANSWER TO A QUESTION PRO-
POUNDED TO HIM BY AN EXAMINER OF THE STATE ACCIDENT INSURANCE
FUND IN A LETTER DATED OCTOBER 17, 1974,

WCB CASE NO, 74—1703 SEPTEMBER 16, 1975

JAMES A, POELWIJK, CLAIMANT

HEDRICK, FELLOWS, MC CARTHY, ZIKES
AND DAHN, CLAIMANT®%>S ATTYS,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER

ReEVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE EMPLOYER REQUESTS BOARD REVIEW OF THE ORDER OF THE
REFEREE WHICH REMANDED CLAIMANT®%S CLAIM TO IT FOR PAYMENT OF
TEMPORARY TOTAL. DISABILITY COMPENSATION AND DIRECTED THAT IT
PAY FOR THE COST OF THE DEPOSITION OF DR, FAGAN TAKEN ON
OCTOBER 24, 1974,

CLAIMANT SUFFERED A COMPENSABLE INJURY ON AUGUST 7, 1973 —m
HIS CLAIM WAS CLOSED BY A DETERMINATION ORDER DATED FEBRUARY 21,
1974, WHICH AWARDED CLAIMANT TE MPORARY TOTAL DISABILITY FROM
AUGUST 8, 1973 THROUGH DECEMBER 26, 1973, LESS TIME WORKED, A
SECOND DETERMINATION ORDER, DATED FEBRUARY 28, 1974, GRANTED
CLAIMANT, IN ADDITION TO THE AFORESAID TEMPORARY TOTAL DISABILITY,
AN AWARD EQUAL. TO 32 DEGREES FOR 10 PER CENT UNSCHEDULED LOW
BACK DISABILITY, '

CL.AHMANT UNDERWENT A SPINAL FUSION ON OR ABOUT DECEMBER 3,
1974, AND AT THE TIME OF THE HEARING WAS RECEIVING TEMPORARY
TOTAIL. DISABILITY PAYMENTS, CLAIMANT CONTENDS HE IS ENTITLED TO
PAYMENT OF SUCH BENEFITS FROM DECEMBER 26, 1973 TO DECEMBER 3,
1974 ~~ THAT HIS CLLAIM WAS PREMATURELY CLOSED BECAUSE HE WAS NOT
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74; ’
MEDICALLY STATIONARY ON DECEMBER 26, 1973, NOR AT ANY TIME THERE-
AFTER, THE | EFEREE, RELYING UPON THE TESTIMONY OF DR, FAGAN,
WHO SAID, AN DNG OTHER THINGS, THAT HE NEVER FELT CLAIMANT WAS
STATIONARY C * STABILIZED MEDICALLY, CONCLUDED THAT THE CLAIM HAD
BEEN PREMAT RELY CLOSED AND, THEREFORE, CLAIMANT WAS ENTITLED TO
PAYMENT OF . zMPORARY TOTAL DISABILITY BENEFITS FROM DECEMBER 26,
1973 TO DECEMBER 3, 1974,

THE'EMPLOYER' S CONTENTION THAT IT SHOULD NOT BE BURDENED
WITH THE EXPENSE OF THE DEPOSITION TAKEN FROM DR, FAGAN WAS BASED .
UPON ITS ASSERTION THAT THE DEPOSITION WAS TAKEN TO PERPETUATE THE
TESTIMONY OF DR, FAGAN RATHER THAN TO CROSS EXAMINE HIM AND WAS
DONE AT THE CLAIMANT'S REQUEST, AT THE TIME THE DEPOSITION WAS
TO BE TAKEN THE HEARING WAS SCHEDULED FOR NOVEMBER 4, 1974 —=
HOWEVER, THE HEARING WAS RESCHEDULED AND DR, FAGAN WAS AVAILABLE
TO TESTIFY AT THAT HEARING, THE REFEREE CONCLUDED THIS CONTENTION
WAS NOT WELL TAKEN,

THE REFEREE CONCLUDED THAT THE PREPONDERANCE OF THE MEDI-
CAL EVIDENCE INDICATED THAT CLAIMANT WAS NOT MEDICALLY STATION-~
ARY ON DECEMBER 26, 1973, HOWEVER, THE EMPLOYER'S DECISION TO
TERMINATE TEMPORARY TOTAL DISABILITY PAYMENTS WAS BASED UPON
AN OPINION EXPRESSED BY DR, GANTENBEIN THAT CLAIMANT: S CONDITION
WAS MEDICALLY STATIONARY AND, THEREFORE, SUCH DECISION DID NOT
JUSTIFY THE IMPOSITION OF PENALTIES OR ATTORNEY! S FEES,

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE ASSESSMENT
OF THE COST OF DR, FAGAN'S DEPOSITION TO THE EMPLOYER WAS PRO-
PER, IT FURTHER FINDS THAT THE REFUSAL TO LEVY PENALTIES OR
ATTORNEY FEES WAS CORRECT, THE BOARD DOES NOT FIND THAT THE
PREPONDERANCE OF MEDICAL EVIDENCE SUPPORTS CLAIMANT'S CLAIM

THAT HE WAS NOT MEDICALLY STATIONARY ON DECEMBER 26, 1973, NOR
AT ANY TIME THEREAFTER, DR, FAGAN TENDS TO VACILLATE IN HIS .
TESTIMONY WITH RESPECT TO CLAIMANT'S MEDICAL CONDITION AT VARIOUS

PERIODS OF TIME, ' HE SOUGHT AN ORTHOPEDIC CONSULTATION WITH

DR, DAVIS IN OCTOBER, 1973, DR, DAVIS CONCLUDED THAT CLAIMANT' S
CONDITION WOULD BE STATIONARY WITHIN TWO MONTHS AND RECOMMENDED
A GHANGE OF OCCUPATION, FOLLOWING A SUBSEQUENT EXAMINATION IN
MAY, 1974, DR, DAVIS UNEQUIVOCALLY AFFIRMED HIS PRIOR DIAGNOSIS
AND CONCLUSIONS AND REASSERTED HIS VIEW THAT THERE WAS NO NEED
OF ADDITIONAL MEDICAL MANAGEMENT, CLAIMANT WAS REFERRED TO
THE DISABILITY PREVENTION DIVISION AND EXAMINED BY DR, GANTENBEIN
IN DECEMBER 1973 , HIS OPINION WAS THAT CLAIMANT'S CONDITION WAS
STATIONARY AND THAT HE WAS IN NO NEED OF FURTHER TREATMENT, BUT
THAT A CHANGE OF OCCUPATION WAS DESIRABLE,

THE BOARD CONCLUDES THAT CLAIMANT WAS MEDICALLY STATION-~

ARY AS OF DECEMBER 26, 1973, AND REMAINED SO UNTIL DECEMBER 3,
1974, THEREFORE, HE WAS NOT ENTITLED TO TEMPORARY TOTAL DISA-
BILITY BENEFITS BETWEEN DCCEMBER 26, 1973 AND DECEMBER 3, 1974,

THERE IS NO CONTENTION THAT THE EMPLOYER HAS FAILED TO PAY TEM-~
PORARY TOTAL. DISABILITY BENEFITS TO CLAIMANT FROM THE DATE OF HIS
HOSPITALIZATION FOR THE SPINAL FUSION,

ORDER

THE ORDER OF THE REFEREE DATED FEBRUARY 7, 1975, IS MODI~
FIED TO THE EXTENT THAT CLAIMANT IS NOT ENTITLED TO RECEIVE TEM~
PORARY TOTAL DISABILITY BENEFITS FOR THE PERIOD FROM DECEMBER 26,
1973 TO DECEMBER 3, 1974,
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PENALTIES AND ATTORNEY'S FEES PURSUANT TO ORS 656,262 (8)
AND 656,382 (1) .SHALL NOT BE ASSESSED AGAINST THE EMPLOYER BUT
THE COST OF DR, FAGAN'S DEPOSITION TAKEN ON OCTOBER 24, 1974,
SHAL.L. BE ITS RESPONSIBILITY,

WCB CASE NO, 74—176 SEPTEMBER 17, .1975

HAROLD VICARS, CLAIMANT
GALTON AND F'OF'ICK, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

) THE CLAIMANT REQUESTS BOARD REVIEW OF AN ORDER OF THE
REFEREE WHICH DISMISSED CLAIMANTY®»S TWO REQUESTS FOR HEARING AND
AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF DECEMBER ZG,
1973,

THE SOLE ISSUE IS DETERMINATION OF THE DATE FOR COMMENCEMENT
OF PAYMENT OF PERMANENT TOTAL DISABILITY BENEFITS,

CLAIMANT HAD SUFFERED A COMPENSABLE INJURY FOR WHICH HE
SUBSEQUENTLY FILED A CLAIM FOR AGGRAVATION, THE REFEREE-S ORDER,
DATED JUNE 22, 1972, WHICH UPHELD THE DENIAL OF THE CLAIM, WAS
REVERSED BY THE WORKMEN'S COMPENSATION BOARD BY ITS ORDER,
ENTERED NOVEMBER 28, 1972,

. ON MARCH 9, 1973, A DETERMINATION ORDER AWARDED CLAIMANT
SOME TIME LOSS BUT NO ADDITIONAL PERMANENT PARTIAL DISABILITY,
THIS AWARD WAS AFFIRMED BY THE REFEREE’'S ORDER, DATED JUNE 21,
1973, HOWEVER, THE BOARD BY ITS ORDERy, DATED OCTOBER 23, 1973,
FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED, BOTH
THE CIRCUIT COURT AND THE COURT OF APPEALS AFFIRMED THE BOARD'S
ORDERy, HOWEVER, NONE OF THE ORDERS ENTERED AT THESE THREE AP~
PELLATE LEVELS MENTION WHEN PAYMENT OF THE PERMANENT TOTAL DISA-
BILITY COMPENSATION SHOULD’ COMMENCE.

THE FUND CONTENDS THAT THE COMMENCEMENT OF SUCH PAYMENTS
SHOULD START ON MARCH 9, 1973, THE DATE OF THE DETERMINATION
ORDER, THE CLAIMANT CONTENDS THAT THE PROPER DATE IS FEBRUARY 2,
1972, THE DATE CLAIMANT BECAME MEDICALLY STATIONARY,

UNFORTUNATELY, THE ISSUE WAS NOT BROUGHT FORTH AT ANY OF
THE APPELLATE LEVELS AND THE REFEREE FELT THAT HE DID NOT HAVE
AUTHORITY TO INTERPRET WHAT THE BOARD HAD IN MIND WHEN IT FOUND
CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED BUT OMITTED
SPECIFICALLY STATING THE DATE OF COMMENCEMENT OF PAYMENT OF
SUCH BENEFITS, HE, THEREFORE, AGREED WITH THE CONTENTION OF THE
FUND AND DISMISSED CLAIMANT%>S TWO REQUESTS FOR HEARING AND SUS=~"
TAINED THE FUND%S DENIAL OF ANY RESPONSIBILITY FOR PAYMENT OF SUCH
COMPENSATION PRIOR TO MARCH 9, 1973,

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSIONS
OF THE REFEREE, THE COURT OF APPEALS IN ITS DECISION OF AUGUST 26.
1974, WHEREIN THE BOARD>S AWARD OF PERMANENT TOTAL DISABILITY WAS
AFFIRMED, INDICATES THAT THE DATE FOR COMMENCEMENT OF PAYMENT
OF PERMANENT AND TOTAL DISABILITY BENEFITS IS THE DATE THE CLAIM
FOR AGGRAVATION WAS FILED, THE SUPPORTING REPORT FROM DR, ABELE
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WAS DATED FEBRUARY 2, 1972, HOWEVER, THE CLAIM FOR AGGRAVATION
WAS  NOT RECEIVED BY THE FUND UNTIL FEBRUARY 8, 1972, AND IT IS
THE BOARD" S OPINION THAT THIS IS THE PROPER DATE TO COMMENCE
PAYMENT OF PERMANENT TOTAL DISASILITY BENEFITS,

THE BOARD DOES NOT AGREE WITH THE REFEREE'S OPINION THAT
THE AUTHORITY CITED BY CLAIMANT FOR THE PROPOSITION THAT A REFEREE
CAN CLARIFY AN ORDER ON REVIEW WAS NOT SUFFICIENT TO ALLOW HIM
TO MAKE SUCH A DETERMINATION,

THE IMPOSITION OF PENALTIES 1S NOT JUSTIFIED AS THE FUND DID
NOT ACT UNREASONABLY IN COMMENCING PAYMENT OF PERMANENT TOTAL
DISABILITY RETROACTIVELY TO MARCH 9, 1973, BUT CLAIMANT%>S COUNSEL
1S ENTITLED TO AN ATTORNEY'S FEE TO BE PAID BY THE FUND,

THE ORDER OF THE REFEREE DATED MARCH 17, 1975 IS REVERSED,
ORDER

CLAIMANT HAS PREVIOUSLY BEEN DETERMINED TO BE PERMANENTLY
AND TOTALLY DISABLED AS DEFINED BY THE PROVISIONS OF ORS 656,206
AND THE STATE ACCIDENT INSURANCE FUND 1S HEREBY DIRECTED TO RETRO-~
ACTIVELY MAKE PAYMENTS OF PERMANENT TOTAL DISABILITY BENEF'ITS AS
OF FEBRUARY 8, 1972,

CLAIMANT“S COUNSEL 1S AWARDED AS A REASONABLE ATTORNEY™S
FEE THE SUM OF 500 DOLLARS FOR HIS SERVICES IN CONNECTION WITH THE
HEARING ON FEBRUARY 13, 1975,

CLAIMANT S COUNSEL IS ALSO AWARDED AS A REASONABLE ATTOR=
NEY S FEE THE SUM OF 500 DOLLARS FOR HIS SERVICES IN CONNECTION
WITH THIS BOARD REV{EW,

WCB CASE NO, 74—3759—E SEPTEMBER 17, 1975

ROY GANGL.ER CLAIMANT

INGRAM AND SCHMAUDER, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE™S ORDER
WHICH FOUND CLAIMANT DID NOT SUSTAIN A COMPENSABLE INJURY AND
DIRECTED THE STATE ACCIDENT INSURANCE FUND TO ISSUE A LETTER OF
DENIAL TO THE CLAIMANT, )

CLAIMANT WAS HIRED TO OPERATE A CATERPILLAR TRACTOR BY A
SELF-EMPLOYED PERSON, ONLY THE ISSUE OF COMPENSABILITY WAS BE-
FORE THE REFEREE, ’

THE REFEREE FOUND THAT NEITHER CLAIMANT NOR EMPLOYER WERE
VERY CREDIBLE IN THEIR TESTIMONY, HOWEVER, OF THE TWO, THE EM~
PLOYER APPEARED MORE CREDIBLE, AT THE. TIME OF THE ALLEGED IN-~
JURY, THE EMPLOYER AND CLAIMANT WERE WORKING IN CLOSE PROXIMITY
TO EACH OTHER AND THE REFEREE FOUND IT EXTREMELY DIFFICULT TO
BELIEVE THAT CLAIMANT COULD HAVE SUSTAINED WHAT WOULD Q UALIFY
AS A NEW INJURY' WITHOUT THE EMPLOYER BEING AWARE OF IT, FURTHER=
MORE, IT WAS SIX DAYS AFTER THE ALLEGED INCIDENT BEFORE CLAIMANT
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CONSULTED A PHYSICIAN AND THE OBJECTIVE FINDINGS MADE THE PHYSI-
CIANS WHO EXAMINED AND TREATED CLAIMANT INDICATE ALL PREEXISTING .
PROBLEMS, PRIMARILY DEGENERATIVE ARTHRITIC CHANGES IN THE LUMBAR
SPINE, THE REFEREE CONCLUDED THAT CLAIMANT DID NOT SUFFER A NEW
INJURY ARISING OUT OF HIS EMPLOYMENT BETWEEN MAY 13, 1974 AND
MAY 16, 1974,

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS
AND CONCLUSIONS OF THE REFEREE, THE REFEREE, WHO IS THE BEST
JUDGE OF CREDIBILITY OF A WITNESS, FOUND THAT CLAIMANT WAS NOT
A CREDIBLE WITNESS AND, ADDITIONALLY, THAT THE MEDICAL REPORTS
SIMPLY DID NOT SUPPORT A FINDING THAT CLAIMANT HAD SUFFERED A
NEW INJURY,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 26, 1975, IS AFFIRMED,
WCB CASE NO, 74—1851 SEPTEMBER 17, 1975

LOWELL P, KOLAKS CLAIMANT
NOREEN K, SALTVEIT, CL.AIMANT S, ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReEVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE CL.AIMANT REQUESTS K BOARD REVE EW OF THE REFEREE S ORDER
WHICH UPHELD THE DENIAL OF CL.AIMANT S CLAIM FOR AGGRAVATION BY
THE STATE ACCIDENT INSURANCE FUND,

CLAIMANT HAD SUSTAINED A COMPENSABLE INJURY ON SEPTEMBER 28,
1968, WHILE WORKING AS AN lNSPECTOR FOR THE CITY OF PORTILAND, HIS
CLAIM WAS CLOSED WITH AN AWARD OF 80 DEGREES F'OR UNSCHEDULED LOW
BACK DISABILITY BY DETERMINA.TION ORDER MAILED MARCH 17, 1972,
ON JULY 24, 1972, A STIPULATION WAS APPROVED WHEREBY THE AWARD
WAS INCREASED TO A TOTAL OF 128 DEGREES, THIS WAS THE DATE OF
THE LAST ARRANGEMENT OF COMPENSATION,

CLAIMANT SUBSEQUENTLY ALLEGED THAT HIS CONDITION HAD
WORSENED AND HE FILED A CLAIM FOR AGGRAVATION WHICH WAS DENIED,
AFTER A HEARING, BY THE REFEREE, THE RULING OF THE REFEREE WAS
ULTIMATELY AFFIRMED BY A CIRCUIT COURT JUDGMENT ORDER DATED
NOVEMBER 13, 1974,

CLAIMANT RETIRED FROM THE AIR FORCE IN 1962, - SINCE HIS MILI~
TARY RETIREMENT, CLAIMANT HAS BEEN COLLEGTING DISABILITY AND
RETIREMENT PENSIONS AND AWARDS WHICH TOTAL; A LEVEL OF INCOME IN
EXCESS OF THAT WHICH CLAIMANT HAD EVER EARNED THROUGH GAINFUL
EMPLOYMENT, CLAIMANT HAS NOT BEEN GAINFULLY EMPLOYED SINCE
AUGUST 1969, :

THE REFEREE, BASED UPON THE MEDICAL EVIDENCE, CONCLUDED
THAT CL.AIMANT HAD NOT MET HIS BURDEN OF PROOF OF SHOWING BY A
PREPONDERANCE OF SATISFACTORY EVIDENCE THAT HIS CONDITION HAD
WORSENED SINCE JULY 24, 1972, AND THEREFORE, UPHELD THE FUND's
DENIAL.,
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THEZ BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSION ‘OF THE REFEREE, THE BOARD CONCLUDES THAT CLAIMANT'S
POTENTIAL WAGE EARNING CAPACITY HAS NOT CHANGED SINCE HE VOLUN-~
TARILY REMOVED HIMSELF FROM "THE LABOR MARKET IN AUGUST 1969,
EVEN JF CLAIMANT HAD, MEDICALLY, AGGRAVATED HIS CONDITION, HE HAD
NO WAGE EARNING CAPACITY BEFORE THE LAST ARRANGEMENT OF COMPEN-;

SATION, THEREFORE HE HAD NOTHING WHICH COULD BE DIMINISHED BECAUSE
OF HIS PRESENT CONDITION,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 3, 1975, 1S AFF.IRMED.‘
WCB CASE NO, 74—3676 SEPTEMBER 17, 1975

JACK WAYNE, CL.AIMANT
POZZzl, WILSON AND ATCHISON,
CLAIMANTY®S ATTYS, :
DEPT, OF JUSTICE, DEFENSE ATTY,
ORDER ON REVIEW :

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE CLAIMANT . SEEKS BOARD REVIEW OF AN ORDER OF THE REFEREE
. WHICH AFFIRMED THE DETERMINATION ORDER MAILED AUGUST 16, 1974,

. CLAIMANT HAD SUFFERED A COMPENSABLE INJURY ON MAY 16, 1969,
FOR WHICH HE WAS GIVEN AN AWARD ON. MAY 22, 1970, OF 16 DEGREES
FOR 5 PERCENT UNSCHEDULED DISABILITY AND 15 DEGREES FOR 10 PERCENT
SCHEDULED DISABILITY TO THE LEFT ARM, CLAIMANT WAS REINJURED
DURING MAY 1970, HIS CLAIM WAS REOPENED AND CLOSED BY A SECOND
DETERMINATION ORDER DATED AUGUST 16, 1974, WHEREIN CLAIMANT WAS
AWARDED AN ADDITIONAL 32 DEGREES FOR 10 PERCENT UNSCHEDULED DIS=~
ABILITY,

TueE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS AS ITS
‘OWN- THE FINDINGS, CONCLUSION AND ORDER OF THE REFEREE  AND SAID

ORDER IS ATTACHED HERETO AND, BY THIS REFERENCE, MADE A PART OF
THE BOARD'S ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 25, 1975, IS5 AFFIRMED,
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WCB CASE NO, 74—3192 =~ SEPTEMBER 17, 1975

MILDRED WAY, CLAIMANT

SOL.OMON, WARREN, KILLEEN AND KlRKMAN,
CLAIMANT>S ATTYS, i
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN, -

THE STATE ACCIDENT INSURANCE FUND SEEKS BOARD REVIEW OF A
REFEREE®S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND TO-
TALLY DISABLED FROM AND AFTER MARCH 6, 1974, AND ALLOWED THE
FUND TO TAKE CREDIT AS AN OFFSET PERMANENT PARTIAL DISABILITY
ALREADY PAID PURSUANT TO A DETERMINATION ORDER MAILED MAY 8,
1974, WHEREBY CLAIMANT WAS GRANTED AN AWARD OF 112 DEGREES FOR
75 PERCENT LOSS OF THE LEFT LEG,

CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 1, 1971,
- WHEN SHE FELL AND SUFFERED A FRACTURED RIGHT FEMORAL NECK, ON
THE SAME DAY, DR, BOYDEN PINNED THE RIGHT HIP, LATER A NON-~UNION
DEVELOPED AND ON JANUARY 4, 1973, DR, BOYDEN DID A CHARNLEY-
MEULLER RIGHT HIP ANTHROPLASTY, CLAIMANT HAS NOT RETURNED TO
WORK SINCE THE DATE OF HER ACCIDENT,

) THE QUESTION IS WHETHER THE MEDICAL EVIDENCE IS SUFFICIENT
" TO ALLOW THE REFEREE TO MAKE AN AWARD OF PERMANENT TQOQTAL DIS-
ABILITY BASED UPON AN UNSCHEDULED INJURY, '

ON MARCH 5, 1975, DR, BOYDEN FOUND CLAIMANT MEDICALLY
STATIONARY WITH SIGNIFICANT DISABILITY CONSISTING OF PAIN IN THE
REGION OF THE GROIN ON WALKING AND SOME TENDERNESS IN THIS AREA,
HE EXPRESSED THE OPINION THAT CLAIMANT WOULD NEED TO USE A CANE
PERMANENTLY TO GET ABOUT AND THAT BECAUSE OF THE PAIN, SHE
WOULD NOT BE ABLE TO RETURN TO WORK OF ANY. TYPE, THE FUND CON-
TENDED THAT THE BOARD' S RULING IN RONALD A, LUNDQUIST, CLAIMANT,
wCB CASE NO, 73~1347, 11 VAN NATTA 140, WAS CONTROLLING,

THE REFEREE FELT, BASED UPON DR, BOYDEN"S REPORTS WHICH
INCLUDED THE GROIN -COMPLAINTS IN HIS ASSESSMENT OF CLAIMANT’S
CONDITION, THAT HE WAS JUSTIFIED IN FINDING CLAIMANT' S DISABILITY
TO BE UNSCHEDULED AS WELL AS SCHEDULED BECAUSE OF THE DISABLING
PAIN IN THE GROIN,

THE BOARD, ON DE NOVO REVIEW, DISTINGUISHES THIS CASE FROM
ITS PREVIOUS RULING IN LUNDQUIST, IN THE LATTER CASE, THE INJURY
WAS ACTUALLY GCONFINED TO THE RIGHT FEMUR, NO INVOLVEMENT OF THE .
UNSCHEDULED AREA HAD BEEN DEMONSTRATED, WHILE IN THIS CASE, THE
CHARNLEY~MEULLER RIGHT HIP ARTHROPLASTY REQUIRED INVASION INTO
THE PELVIC SIDE OF THE HIP JOINT TO ENABLE THE SURGEON TO ATTACH
AN ARTIFICIAL BALL TO THE HIP SOCKET., THE SURGERY INCLUDED THE
PELVIC SIDE == THIS IS SUFFICIENT TO SUPPORT CLAIMANT'S COMPLAINTS
OF GROIN PAIN, :

. THE BOARD CONCLUDES THAT CLAIMANT HAS SUFFERED AN INJURY

NOT ONLY TO HER RIGHT HIP BUT ALSO TO THE PELVIC SIDE OF THE FEMUR~
PELVIS STRUCTURE AND ASSOCIATED MUSCLE SYSTEMS AND, THEREFORE,

IS ENTITLED TO UNSCHEDULED DISABILITY AS WELL AS SCHEDULED AND
CONCURS IN THE CONCLUSION OF THE REFEREE THAT CLAIMANT WAS PER-
MANENTLY AND TOTALLY DISABLED FROM AND AFTER MARCH 6, 1974,
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ORDER
THE ORDER OF THE REFEREE DATED MAY 27, 1975, IS AFFIRMED,

CLAIMANT" S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE
FUND, FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 74—3942 SEPTEMBER 17, 1975

WILLIAM PHILLIP,CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS, :

JAQUA AND WHEATLEY, DEFENSE ATTYS,
ORDER ON MOTION FOR RECONSIDERATION

THE EMPLOYER HAS FILED A REQUEST FOR RECONSIDERATION OF THE .
WORKMEN'S COMPENSATION BOARD™S ORDER ON REVIEW DATED AUGUST 19,
1975, AND ITS AMENDED ORDER ON REVIEW DATED AUGUST 26, 1975,

CLAIMANT HAS FILED A RESPONSE TO SAID REQUEST.AND THE BOARD,
NOW BEING FULLY ADVISED, CONCLUDES THE REQUEST FOR RECONSIDERATION
IS NOT WELL TAKEN, oo

IT 1S HEREBY ORDERED THAT. T THE EMPLOYER™S REQUEST FOR RECON-~ .
SIDERATION IS HEREBY DENIED, ’ -

WCB CASE NO, 75—1172 SEPTEMBER 17, 1975

' STEPHEN P, CLAIBORNE, CLAIMANT
JONES, LANG, KLEIN, WOLF AND SMITH,

. CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE
WORKMEN' S COMPENSATION BOARD IN THE ABOVE=ENTITLED MATTER BY
THE STATE ACCIDENT INSURANCE FUND, AND SAiD REQUEST FOR REVIEW
NOW HAVING BEEN WITHDRAWN, , . : .

IT IS THEREFORE ORDERED THAT THE REQUEST .F'OR REVIEW NOwW

PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF
THE REFEREE IS FINAL BY OPERATION OF LAW, '
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SAIF CLAIM NO, FC 71301 SEPTEMBER 17, 1975

HOWARD C, NELLSON, CLAIMANT

OWN MOTION DETERMINATION

THIS CLAIMANT SUSTAINED AN INJURY TO HIS RIGHT KNEE IN 1951
RESULTING IN A MEDIAL MENISCECTOMY, HE RECEIVED AN AWARD OF
25 PERCENT OF THE RIGHT LEG,

ON JANUARY 30, 1967, CLAIMANT SLIPPED AND TWISTED HIS KNEE
AGGRAVATING THE 1851 INJURY, THIS CLLAIM WAS CLOSED ON APRIL 3,
1968, WITH AN AWARD OF 10 PERCENT OF THE RIGHT LEG,

SUBSEQUENTLY. THERE WERE TwWO REOPENINGS FOR NECESSARY
SURGERIES WITH TWO CLOSURES AND DETERMJNATIONS AWARDING A TOTAL
20 PERCENT ADDITIONAL FOR RIGHT LEG DISABILITY,

ON UANUARY 31, 1974, PURSUANT TO A STIPULATED ORDER OF
DISMISSAL AND DETERMINATION, CLAIMANT WAS GRANTED AN ADDITIONAL
22,5 PERCENT MAKING A TOTAL AWARD OF'52,5 PERCENT FOR THE 1967
CLAIM, PLUS 25 PERCENT FOR THE 1951 CLAIM FOR AN AGGREGATE OF
77.5 PERCENT FOR SCHEDULED RIGHT LEG DISABILITY,

'lN AUGUST, 1974, DR, ZIMMERMAN DIAGNOSED SEVERE DEGENERATIVE

ARTHRITIS, IN MAY OF 1975, CLAIMANT WAS EXAMINED BY DR, BERG
AND IN JULY OF 1975 BY THE QRTHOPEDIC CONSULTANTS, WHO DISCUSSED
VARIOUS SURGICAL PROCEDURES WITH CLAIMANT —--~ HOWEVER, CLAIMANT

DID NOT DESIRE FURTHER SURGERY AT THAT TIME,

THE MATTER HAS NOW BEEN SUBMITTED TO THE BOARD'S EVALUATION
DIVISION AND, BASED ON THEIR RECOMMENDATION, THE BOARD FINDS THAT
CLAIMANT IS NOT ENTITLED TO ADDITIONAL COMPENSATION FOR HI S SCHE -
DULES DISABILITY, NOR IS HE ENTITLED TO ANY ADDITIONAL TIME LOSS,

It is so orbperED,

SAIF CLAIM NO, AC 110906 SEPTEMBER 17, 1975

AUGUST M, JENSON, CLAIMANT

DEPT, OF JUSTICE, DEFENSE ATTY,
OWN MOTION DETERMINATION

THIS WORKMAN SUSTAINED INJURY TO HIS BACK AND RIGHT LEG ON
JANUARY 14, 1968, HIS CLAIM WAS CLOSED, AFTER SURGERY, BY A
DETERMINATION ORDER ISSUED JULY 24, 1969, WHICH GRANTED AWARDS
OF 15 PERCENT UNSCHEDULED LOW BACK DISABILITY AND 25 PERCENT RIGHT
LEG DISABILITY,

THE CLAIM WAS VOLUNTARILY REOPENED BY THE STATE ACCIDENT
INSURANCE FUND, AND A MEDIAL AND LATERAL MENISCECTOMY, RIGHT
KNEE, WAS PERFORMED ON MARCH 18, 1975,

CLAIMANT'S CONDITION IS NOW STATIONARY AND THE MATTER WAS
SUBMITTED TO THE BOARD’'S EVALUATION DIVISION WHICH DETERMINED
THAT CLAIMANT HAS SUSTAINED ADDITIONAL PERMANENT DISABILITY EQUAL
TO 25 PERCENT OF THE RIGHT LEG,
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ORDER

lT 1S THEREFORE ORDERED THAT CLAIMANT BE AWARDED TEMPORARY
TOTAL DISABILITY FROM MARCH 18, 1975 THROUGH AUGUST 4, 1975,
LESS TIME WORKED, AND AN AWARD OF PERMANENT PARTIAL DISABILITY
EQUAL TO 25 PERCENT LOSS OF RIGHT LEG, THIS IS IN ADDITION TO THE
AWARD GRANTED ON JULY 24, 1969,

CLAIM NO, 133 CB 1890652 SEPTEMBER 17, 1975

ADA WARR, CLAIMANT

OWN MOTION' ORDER

THIS MATTER [S BEFORE THE WORKMEN'S COMPENSATldN BOARD
UPON REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS 'OWN MOTl_ON'
AUTHORITY PURSUANT TO ORS 656,278,

CLAIMANT ORIGINALLY SUSTAINED A COMPENSABLE INJURY ON DECEM~
BER 24, 1967, WHILE EMPLOYED AS A GROCERY CHECKER, IN 1970, HER
SYMPTOMS INCREASED AND SHE WAS HOSPITALIZED FOR TRACTION, AGAIN
ON APRIL 25, 1975, SHE SUFFERED A FLAREUP OF BACK PAIN AND WAS
HOSPITALIZED BY HER TREATING PHYSICIAN, DR, MEINCKE,

, AT THE CARRIER“S REQUEST, CLAIMANT WAS EXAMINED BY DR,
HAROLD C, ROCKEY, ORTHOPEDIST, AND THE BOARD IS NOW IN RECEIPT
OF HIS REPORT IN WHICH HE RELATES CLAIMANT'S PRESENT WORSENED
CONDITION TO HER 1967 INJURY,

ORDER

THE EMPLOYER 1S ORDERED TO REOPEN CLAIMANT'S CLAIM FOR
SUCH MEDICAL CARE AND TREATMENT AS SHE MAY REQUIRE AND TO PAY
CLAIMANT COMPENSATION, AS PROVIDED BY LAW, COMMENCING APRIL 25,
1975, AND UNTIL HER CLAIM IS CLOSED PURSBUANT TO ORS 656,278,

WCB CASE NO, 74—4091 SEPTEMBER 17, 1975

THE BENEFICIARIES OF
JOHN E, VOGL,, DECEASED

POZzl, WILSON AND ATCHISON,
BENEFICIARIES"Y ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN FULY FILED WITH THE
WORKMEN"S COMPENSATION BOARD IN THE ABOVE~ENTITLED MATTER BY
THE STATE ACCIDENT INSURANCE FUND, AND SAID REQUEST FOR REVIEW
NOW HAVING BEEN WITHDRAWN —-~ AND THE CROSS REQUEST FOR REVIEW

FILED BY COUNSEL FOR THE BENEFICIARIES, HAVING BEEN WITHDRAWN,

IT 1S THEREFORE ORDERED THAT THE REQUEST FOR REVIEW AND
CROSS REQUEST FOR REVIEW NOW PENDING BEFORE THE BOARD ARE HEREBY
DISMISSED AND THE ORDER OF THE REFEREE IS FINAL BY OPERATION OF
LAW, .
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WCB CASE NO, 74—3022 SEPTEMBER 18, 1975

WILLIAM E, PATTERSON,; CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY, -
SUPPLEMENTAL ORDER

ON SEPTEMBER 16, 1975, THE BOARD ISSUED ITS ORDER ON REVIEW
IN THE ABOVE-ENTITLED MATTER, : '

THE ORDER INADVERTENTLY NEGLECTED TO CONTAIN A STATEMENT
EXPLAINING TO THE PARTIES APPEAL RIGHTS AS REQUIRED BY ORS 656 ,295(8),

IN ORDER TO COMPLY WITH THAT PROVISION OF THE STATUTE, THE
FOLLOWING EXPLANATION OF APPEAL RIGHTS SHOULD BE PUBLISHED AS A
SUPPLEMENT TO AND PART OF THE ORDER ON REVIEW DATED SEPTEMBER 16,
1975 ==

NOTICE TO' ALL PARTIES == THIS ORDER IS FINAL WITHIN
30 DAYS AFTER THE DATE OF MAILING COPIES OF THIS ORDER TO
THE PARTlEs.v ONE OF THE ‘PARTIES APPEALS TO THE CIRCUIT
COURT, AS PROVIDED BY ORS 656,298,

IT 1s so orDERED,
WCB CASE NO, 73—3090—E SEPTEMBER 18, 1975

HARRY L., CUTLER, CLAIMANT

MC MENAMIN, JONES, ; JOSEPH AND LANG,
CLAIMANT'S ATTYS, -

GEARIN, CHENEY, LANDIS, AEBI AND KELLEY,
DEFENSE ATTYS,

ReEVIEWED BY COMMISSIONERS WILSON, MOORE AND SLOAN,

CLAIMANT HAS REQUESTED BOARD REVIEW OF A REFEREE'S ORDER
WHICH MODIFIED A SECOND DETERMINATION ORDER GRANTING HIM PER-
MANENT TOTAL DISABILITY, ALLOWING INSTEAD, COMPENSATION EQUAL TO
75 PERCENT OF THE MAXIMUM PROVIDED FOR UNSCHEDULED PERMANENT
DISABILITY, )

ON APRIL 21, 1970, CLAIMANT, A THEN 49 YEAR OLD HOD
CARRIER, SUFFERED AN INJURY TO HIS LOW BACK, IN AUGUST, 1970,
A TWO LEVEL LAMINECTOMY AND DISCECTOMY WAS PERFORMED, IT WAS
REPEATED IN DECEMBER AND FOLLOWED BY A FUSION OF THE SPINE FROM -
L4 TO THE SACRUM, THE PROCEDURE WAS NOT COMPLETELY SUCCESSFUL
AND HE WAS LEFT WITH A PSEUDOARTHROSIS SUPERIMPOSED UPON EXTEN-—
SIVE DEGENERATIVE ARTHRITIS OF THE SPINE, HIS PHYSICAL CONDITION
WAS EVALUATED AS MODERATELY IMPAIRED BY THE STAFF OF THE DIS-~
ABILITY PREVENTION DIVISION AND HIS CLAIM WAS EVENTUALLY CLOSED
WITH. A PERMANENT PARTIAL DISABILITY AWARD, IT WAS REOPENED
SHORTLY FOR MORE TREATMENT BY DR, ROBERT BERSELLI, PHYSICAL
THERAPY WAS UNPRODUCTIVE AND CLAIMANT DECLINED THE OFFER OF
FURTHER SURGERY, THE CLAIM WAS THEN SUBMITTED FOR REEVALUATION
AND CLAIMANT WAS FOUND PERMANENTLY TOTALLY DISABLED,
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AT THE HEARI NG REQUESTED BY THE EMPLOYER, SEVERAL PHYSI-
CIANS EXPRESSED OPINIONS ON. THE WISDOM OF FURTHER SURGERY AND
UPON THE DISABLING EFFECT OF CLAIMANT'S INJURY, DR, BERSELL.I
ESTIMATED THAT THERE WAS A 70 PERCENT CHANCE THAT CLAIMANT WOULD
BENEFIT FROM THE SURGERY, BUT OTHER PHYSICIANS WHO TESTIFIED FELT
FURTHER SURGERY WOULD BE UNPRODUCTIVE AND UNWISE, WITH THE EX=
CEPTION OF DR, JOEL. SERES, THEY ALL FELT HIS PHYSICAL IMPAIRMENT,
WHEN COUPLED WITH HIS AGE AND WORK BACKGROUND, HAD RENDERED HIM
PERMANENTLY AND TOTALLY DISABLED,

AFTER THE HEARING, CLAIMANT WAS ENROLLED AT DR, SERES'
PAIN CENTER, ALTHOUGH HIS PAIN LEVEL AND RANGE OF MOTION IMPROVED,
A PAIN CENTER STAFF PHYSICIAN, ALAN RUSSAKOV, CONSIDERED CLAIMANT
PHYSICALLY CAPABLE OF SEDENTARY TO LIGHT WORK, HE FELT THAT THE
CHANCES OF CLAIMANT EVER RETURNING TO WORK WERE EXTREMELY SMALL
AS A PRACTICAL MATTER DUE TO HIS PHYSICAL CONDITION AND WORK EX-—
PERIENCE BACKGROUND, i

SINCE THE INJURY, CLAIMANT HAS NEVER ATTEMPTED TO LOOK FOR
WORK, HE IS NOT EMOTIONALLY DEPRESSED BY THE PROSPECT OF PER-~
MANENT TOTAL DISABILITY, HIS INCOME FROM VARIOUS DISABILITY PRO-
GRAMS EXCEEDS WHAT HE WAS EARNING AT THE TIME OF INJURY, THESE
FACTORS LED THE REFEREE TO CONCLUDE THAT CLAIMANT'S CONTINUING
UNEMPLOYMENT WAS DUE TO LACK OF MOTIVATION RATHER THAN PERMANENT
DISABILITY, AND HE THEREFORE MODIFIED THE AWARD TO PERMANENT PAR-
TIAL DISABILITY RATHER THAN PERMANENT TOTAL. DISABILITY,

THE MEDICAL EVIDENCE CLEARLY ESTABLISHES THAT CLAIMANT HAS
VERY SERIOUS PHYSICAL LIMITATIONS, CONSIDERING THE SERIOUSNESS
OF CLAIMANT'S PHYSICAL IMPAIRMENT, ALONG WITH HIS AGE, EDUCATION
AND WORK EXF’ERIENCE, A MAIJORITY OF THE BOARD CONCLUDES THAT
REGARDLESS OF MOTIVATION, CLAIMANT CANNOT REASONABLY BE EXPECTED
TO SUCCESSFULLY GAIN AND HOLD SUITABLE EMPLOYMENT,

WE CONCLUDE THE REFEREE“®S ORDER SHOULD BE REVERSED AND THAT
THE AWARD OF PERMANENT TOTAL DISABILITY GRANTED BY THE DETERMINA-~
TION ORDER DATED JULY 5, 1973, AS AMENDED JULY 20, 1973, SHOULD
BE REINSTATED, :

WE FURTHER CONCLUDE THAT CLAIMANT'S ATTORNEY, DARYLL E,
KLEIN, SHOULD RECEIVE A REASONABLE ATTORNEY! S FEE OF 1,100 DOLLARS
PAYABLE BY THE EMPLCYER FOR HIS SERVICES IN ACCORDANCE WITH
ORS 656,382 (2),

It 1s so orRDERED,
- CHAIRMAN M, KEITH WILSON DISSENTS AS FOLLOWS ==

MR, CUTLER IS MODERATELY DISABLED IN THE VIEW OF THE BACK
EVALUATION CLINICAND THE PORTLAND PAIN REHABILITATION CENTER, THE
DECISION TO REMOVE HIMSELF FROM THE LABOR MARKET HAS BEEN MAD:=
BY MR, CUTLER AND NO MEANINGFUL EFFORT HAS BEEN EXTENDED TOWARD
ANY FORM OF REHABILITATION OR WORK PLACEMENT,

l CANNOT AGREE THAT THE EXTENT OF DISABILITY QUALIFIES MR, CUTLER
AS AN ODD-LOT PERMANENTLY AND TOTALLY DISABLED WORKER AND AM
UNWILLING TO CONCEDE THAT MOTIVATION IS NOT A STRONG FACTOR TO BE
CONSIDERED IN THIS CASE,

lN ESSENCE, THE OPTIONS HAVE BEEN EXERCISED BY MR, CUTLER
AND NO- POSITIVE CONTROL OR DIRECTION HAS BEEN EXERCISED BY THE

OREGON SYSTEM TOWARD INSISTING THAT THE RESOURCES AVAILABILE ARE
BROUGHT TO BEAR TOWARD REHABILITATION OR JOB PLACEMENT,
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THE AWARD OF THE REFEREE, IF ANYTHING, WAS GENEROUS, BUT I
WOULD AFFIRM,

—S - iM. KEITH WILSON, CHAJRMAN
'WCB CASE NO, 74—4330 SEPTEMBER 18, 1975

PEGGY MAYES, CLAIMANT
POZZI, WILSON AND ATCHISON,
CLAIMANT%S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewep BY COMMISSIONERS MOORE AND SL.OAN,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH
INCREASED CLAIMANT>S AWARD FOR UNSCHEDULED DISABILITY FROM 20 PER-
CENT TO 30 PERCENT, '

CLAIMANT WAS EMPLOYED AS A NURSE'S AIDE WHEN SHE SUSTAINED A
COMPENSABLE LOW BACK INJURY ON FEBRUARY 21, 1973, DR, GREWE
PERFORMED A LAMINECTOMY FROM L3 TO S1 AND A DISKECTOMY AT L5, St,
CLAIMANT NOW HAS PAIN MOST OF THE TIME AND LIMITED AS FAR AS
PHYSICAL ACTIVITIES ARE CONCERNED, SHE WAS REPORTEDLY DOING VERY
WELL AT NORTHWESTERN COLLEGE OF BUSINESS, TAKING A COURSE TO PRE=~
PARE' HER TO BECOME A MEDICAL. RECEPTIONIST,

SINCE CLAIMANT IS NOT ABLE TO SIT OR STAND FOR PROLONGED
PERIODS OF TIME, CANNOT LIFT OR BEND EASILY, S HE WILL BE PRECLUDED
FROM EMPLOYMENT REQUIRING SUCH ACTIVITY, THE REFEREE FOUND'
CLAIMANT! S EARNING CAPACITY HAD BEEN REDUCED, AND SHE WAS ENTITLED
TO AN AWARD OF 96 DEGREES OF A POSSIBLE 320 DEGREES FOR UNSCHE=~
DULEED DISABILITY,

THE BOARD, ON DE NOVO REVIEW, HAS REVIEWED THE RECORD WITH~
OUT THE BENEFIT OF BRIEFS FROM THE PARTIES, AND CONCURS WITH THE
FINDINGS AND CONCLUSIONS OF THE REFEREE, :

ORDER

THE ORDER OF THE REFEREE DATED APRIL 14, 1975 S AFFIRMED,

WCB CASE NO, 74—4632 SEPTEMBER 18, 1975

MARY OLNEY, CLAIMANT

POZZ1, WILSON AND ATCHISON,

CLAIMANT' S ATTYS, ’ _

SOUTHER, SPAULDING, KINSEY, WILLIAMSON,
AND SCHWABE, DEFENSE ATTYS, :

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,
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' CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH
AFFIRMED THE EMPLOYER'S DEI’*{!AL OF CLAIMANT'S CLAIM FOR COMPENSA-~

TION, :

CLAIMANT WAS EMPLOYED BY FRANCIS INTERIORS, INC, ON OCTOBER.
31, 1974, SHE ALLEGED THAT SHE WAS WALKING ACROSS THE ROOM WITH
A DRAPE WHEN IT CAUGHT ON SOMETHING, CAUSING HER TO TURN AND SNAP
SOMETHING IN HER BACK, NOT BEING ABLE TO COMPLETE HER WORK, SHE
CALLED TO HER FOREMAN AND TOLD HIM SHE HAD HURT HER BACK AND WAS
NAUSEATED, HE AUTHORIZED HER TO GO HOME,

CLAIMANT TESTIFIED SHE REQUESTED HER DAUGHTER TO CALL THE
FOREMAN THE NEXT DAY TO REPORT SHE COULD NOT WORK, THE FOREMAN
TESTIFIED HE RECEIVED NO CALL OR MESSAGE TO THAT EFFECT, CLAIMANT
DID NOT PERSONALLY CALL HER EMPLOYER FOR MORE THAN A WEEK, ALTHOUGH
THE ALLEGED INJURY OCCURRED ON A THURSDAY, CLAIMANT DID NOT SEEK
MEDICAL. ATTENT! ON UNTIL THE FOLLOWING MONDAY AT 9-30 P, M, AT THE
UNIVERSITY OF OREGON MEDICAL SCHOOL EMERGENCY ROOM, TWO SCHE-
DULED APPOINTMENTS WITH AN ORTHOPEDIST WERE NOT KEPT, AND FINALLY
ON NOVEMBER 25, 1974, DR, BYRON SKUBI DIAGNOSED A LLUMBOSACRAL.
STRAIN,

BECAUSE OF NUMEROUS CONFLICTS BETWEEN. THE CLAIMANT'S TESTI-
MONY AND THAT OF OTHER WITNESSES, THE INCONSISTENCIES OF CLAIMANT! S
OWN TESTIMONY, AND THE UNEXPLAINED PECULARITIES IN CLAIMANT'S
ACTIONS FOLLOWING THE ALLEGED INJURY, THE REFEREE CONCLUDED THAT
CLAIMANT HAD FAILED TO SUSTAIN HER BURDEN OF PROVING SHE INCURRED
A COMPENSABLE INJURY, THE BOARD, ON DE NOVO REVIEW, CONCURS
WITH THE REFEREE, ’

ORDER

THE ORDER OF THE REFEREE DATED APRIL 7, 1975 1S AFFIRMED,

WCB CASE NO, 74—4241 SEPTEMBER 18, 1975

ARTURO ARANDA, CLAIMANT
POZZI, WILSON AND ATCHISON,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReviEWED BY COMMISSIONERS WILSON AND MOORE,
N

THIS IS A DENIED AGGRAVATION CLAIM INVOLVING A 52 YEAR OLD
MEXICAN~-AMERICAN WHO HAS WORKED PRINCIPALLY IN FIELDS AS A FARM
HAND, CLAIMANT INJURED HIS LOW BACK WHILE HE WAS PICKING TOMA-
TOES IN THE SACRAMENTO AREA, ' :

THE ISSUE ON REVIEW IS WHETHER CLAIMANT'S PRESENT CONDITION
IS THE RESULT OF AN AGGRAVATION OF THE BACK INJURY HE SUFFERED
ON JUNE 24, 1970, WHILE PICKING STRAWBERRIES IN OREGON, OR IF
CLAIMANT'S SYMPTOMATOLOGY WORSENED AFTER A LIFTING INCIDENT WHICH
OCCURRED AUGUST 24, 1970, WHEN CLAIMANT HAD STARTED PICKING
GRAPES IN CALIFORNIA AND WAS LIFTING PANS OF GRAPES WEIGHING 50
POUNDS, - '
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CL.AIMANT SAW NUMEROUS DOCTORS AND UNDERWENT DIAGNOSTIC
PROCEDURES, A MYELOGRAM DID NOT ESTABLISH THE PRESENCE OF A
DISC, THE MEDICAL OPINION WAS THAT CLAIMANT'S PRESENT SYMPTOM=~
ATOLOGY IS THE RESULT OF A LUMBOSACRAL. INSTABILITY AND A NATURAL
DEGENERATION DATING BACK TO THE 1968 AND 1969 INJURIES AND IS NOT
THE RESULT OF ANY SPECIFIC INJURY, ) '

THE REFEREE, AFTER A HEARING, SUSTAINED THE DENIAL == HE
QUESTIONED GRAVELY CLAIMANT'S CREDIBILITY,

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE REFEREE'S
FINDINGS AND CONCLUSIONS AND AFFIRMS AND ADOPTS HIS ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 10, 1975 IS AFFIRMED,
WCB CASE NO, 74—1650 SEPTEMBER 18, 1975

GILBERT HUNT, CLLAIMANT
POZZl,. WILSON AND ATCHISON,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVlEWED BY COMMISSIONERS WILSON AND MOORE,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
THE REFEREE'“S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND
TOTALLY DISABLED,

CLAIMANT IS 53 YEARS OLD, HIS PRINCIPAL OCCUPATION FOR APPROX|[-~
MATELY 28 YEARS HAS BEEN THE CONSTRUCTION' OF BILLBOARDS, - HE
SUFFERED A COMPENSABLE INJURY IN JUNE 1967, FALLING ABOUT 30 FEET
FROM A BILLBOARD TO THE GROUND AND FRACTURING FIVE RIES ON HIS
RIGHT SIDE, WHILE CLAIMANT WAS HOSPITALIZED, PARALYTIC I1LEUS
DEVELOPED WHICH RESULTED IN A BOWEL OBSTRUCTION, ON JUNE 13,
1967, DR, MC CARTNEY PERFORMED A CECOSTOMY —~~ CLAIMANT WAS OFF
WORK APPROXIMATELY SIX MONTHS ALTHOUGH HE CONTINUED TO HAVE
MARKED ABDOMINAL PAIN, THE CLAIM WAS CLOSED BY DETERMINATION
ORDER DATED MAY 5, 1969, WHICH AWARDED CLAIMANT NO PERMANENT
DISABILITY, = CLAIMANT REQUESTED A HEARING AND, ON SEPTEMBER 16,
1969, THE REFEREE AWARDED CLAIMANT 96 DEGREES FOR 30 PERCENT
UNSCHEDULED DISABILITY AFFECTING HIS ABDOMINAL WAL.L,

AFTER. CLAIMANT HAD BEEN RELEASED TO RETURN TO WORK BY
DR, MEIHOFF ON DECEMBER 1, 1967, HE CONTINUED TO WORK UNTIL
FEBRUARY 1974, WITH SOME TIME OFF PERIODICALLY FOR SUBSEQUENT
SURGERIES CONSISTING OF REMOVING METAL STITCHES AND REPAIRING
INCISIONAL HERNIAS, CLAIMANT' S LAST SURGERY WAS IN FEBRUARY 1974,
HIS CLAIM WAS AGAIN CLOSED ON MAY 3, 1974, BY DETERMINATION ORDER
WHICH AWARDED NO ADDITIONAL PERMANENT DISABILITY,

CL.AIMANT HAS HAD A MULTITUDE OF MEDICAL TREATMENT ~~ HE HAS
GONE THROUGH THE PORTLAND PAIN CLINIC, ACCORDING TO THE PHYSICIAN' S
REPORT, CLAIMANT, IN THE SUMMER 1974, EXPERIENCED ABDOMINAL PAIN
ABOUT 75 PERCENT OF THE TIME -~ BY FEBRUARY 1975, THE PAIN WAS

ALMOST CONSTANT AND WAS INCREASED BY ANY ACTIVITY ON THE PART OF
CLAIMANT, - ' : :
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TH‘E REFEREE FOUND THAT THE MEDICAL CONSENSUS WAS CLEAR THAT
CLAIMANT SHOULD NO LONGER ENGAGE IN HEAVY TYPE WORK == HE NOTED
THAT DR, SERES STATED THAT IF CLAIMANT DID NOT STRESS THE AREA OF
SCARRING IN HIS STOMACH THERE WAS LITTLE INCREASE IN HIS DISTRESS,
THIS INDICATES CLAIMANT WOULD HAVE TO HAVE AN EXTREMELY SEDENTARY
TYPE JOB AND WITH HIS LIMITED EDUCATION AND WORK EXPERIENCE, CLAI-~
"MANT WAS NOT TRAINED FOR THAT TYPE OF WORK,

THE REFEREE CONCLUDED THAT ALTHOUGH PAIN, IN AND OF ITSELF,
WAS NOT COMPENSABLE UNDER THE PROVISIONS OF THE WORKMEN'S COM=~
PENSATION ACT, WHENEVER SUCH PAIN ADVERSELY AFFECTS A WORKMAN'S
ABILITY TO WORK OR PRECLUDES HIM FROM WORKING, THAT PAI'N | B=)
COMPENSABLE, HE FURTHER CONCLUDED THAT HE WAS UNAWARE OF ANY
WORK 'WHICH CLAIMANT COULD PRESENTLY DO AND THAT CLAIMANT HAD
TO BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED AS DEFINED
BY ORS 656,206 (1) (A),.

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE CONCILUSIONS.
OF THE REFEREE AND AFFIRMS HIS ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 4, 1975, IS AFFIRMED,
AND CL.AIMANT SHALL BE CONSIDERED AS PERMANENTLY AND TOTALLY
DISABLED FROM THE DATE OF SAID ORDER,

CLAIMANT' S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S
FEE THE SUM OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT
INSURANCE FUND, FOR HIS SERVICES IN CONNECTION WITH THIS BOARD
REVIEW, '

WCB CASE NO, 74-4194 SEPTEMBER 18, 1975

SHELIA A, VEERKAMP, CLAIMANT
POZZl, WILSON AND ATCHISON,
CL.AIMANT>S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

CROSS REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
THE REFEREE'S ORDER, AND THE CLAIMANT CROSS REQUESTS BOARD REVIEW,
'CONTENDING THAT HER CLAIM WAS NEVER CLOSED PURSUANT TO
ORS 656,268, THEREFORE, SHE WAS ENTITLED TO RECEIVE TEMPORARY
TOTAL DISABILITY BENEFITS FROM THE DATE OF DR, FAGAN'S RECOM-~
MENDATION UNTIL HER CLAIM WAS CLOSED UNDER THE PROVISIONS OF
ORS 656,268, . . ‘

_ CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 15,
1972 == HER CLAIM WAS CLOSED ON A "MEDICAL ONLY' BASIS AS THERE
WAS NO EVIDENCE THAT CLAIMANT HAD SUFFERED ANY COMPENSABLE TIME
LOSS'OR ANY PERMANENT PARTIAL DISABILITY,

On MARCH 20, 1973, CLAIMANT SAW DR, FAGAN, ,AN ORTHOPEDIST,
_WHO STATED IN HIS REPORT DATED AUGUST 14, 1974 == '
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'l THINK AT THIS POINT SHE SHOULD BE SEEN AT THE
DISABILITY _F’REVENTION DIVISION FOR PHYSICAL AND
PSYCHOLOGICAL. EVALUATIONS, I CERTAINLY HAVE NO
MEANS OF TREATING HER AT THIS TIME,

ON SEPTEMBER 27, 1974, THE FUND WROTE DR, FAGAN, WITH A
COPY TO THE DISABILITY PREVENTION DIVISION, STATING THAT IT WOULD
NOT REOPEN THE CLAIM FOR MEDICAL CARE, THE FUND DID NOT SEND A
STATUTORY NOTICE OF DENIAL TO CLAIMANT -~~~ THE LETTER TO DR, FAGAN

WAS CONSTRUED AS A PARTIAL DENIAL AND CLAIMANT REQUESTED A HEARING,

THE REFEREE FOUND THAT THE FUND'S LETTER TO DR, FAGAN AMOUNTED

TO A BLANKET REFUSAL TO FURNISH FURTHER MEDICAL CARE TO THE CLAI-~
MANT AND THAT SAID REFUSAL IGNORED OR REJECTED DR, FAGAN'S SPECIFIC
RECOMMENDATIONS FOR FURTHER DIAGNOSTIC PROCEDURES, THE REFEREE
FURTHER FOUND THAT THERE WAS NO EVIDENCE IN THE RECORD THAT THE
FUND HAD HAD ANY MEDICAL INFORMATION JUSTIFYING ITS ACTION AND,
THEREFORE, THAT IT MUST BE CONSIDERED AS HAVING ACTED ARBITRARILY
AND UNREASONABLY THEREBY SUBJECTING IT TO PENALTIES AND ATTORNEY'S
FEES, :

THE REEEREE CONCLUDED THAT THE EVIDENCE IN THE RECORD DID
NOT SUPPORT A CLAIM FOR AGGRAVATION OR ANY DISABILITY NECESSITATING
A REFERRAL TO THE EVALUATION DIVISION FOR A DETERMINATION ORDER
PURSUANT TO ORS §56.268.

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 19, 1975 1S AFFIRMED,

COUNSEL FOR CLLAIMANT IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE
FUND, FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW,

wcB CASE NO, 74—3479 SEPTEMBER 19, 1975

THE BENEFICIARIES OF
HERMAN MACKEY, DECEASED

GAL.TON AND POPICK,
BENEFICIARIES® ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT -

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE DECEASED WORKMAN'S SURVIVING SPOUSE, HEREINAFTER RE-~
FERRED TO AS CLAIMANT, SEEKS BOARD REVIEW OF AN ORDER OF THE
REFEREE WHICH DENIED HER REQUEST FOR RELIEF, AT THE HEARING ON
MARCH 18, 1975, THE ISSUES WERE —~~

(‘l) WHAT WAS THE EXTENT OF THE WORKMAN'S PERMANENT
PARTIAL.DISABILITY AT THE TIME OF DEATH, AND COUL.D
THE SURVIVING SPOUSE PURSUE THE MATTER TO FINAL
DETERMINATIONT?
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(2) WAS THE CAUSE OF DEATH CAUSALLY RELATED TO THE
INDUSTRIAL INJURY SO AS TO ENTITLE THE WIDOW TO
BENEFITS?

(3) IF NOT CAUSALLY RELATED, WAS THE SYMPTOMATOLOGY
ARISING FROM THE INDUSTRIAL INJURY SUCH THAT IT
MASKED THE CONDITION WHICH RESULTED IN THE WORK-~
MAN' S DEATH TO THE EXTENT THAT THE WIDOW WOULD
BE ENTITLED TO BENEFITS? '

THE WORKMAN WAS 51 YEARS OLD WHEN HE DIED ON JULY 28, 1974,
THE CAUSE OF DEATH WAS LISTED AS ' ACUTE BACTERIAL MENINGITIS AND
VENTRICULITIS WITH CEREBRAL EDEMA, ' THE CLAIM FOR BENEFITS F'lLED
UNDER THE PROVISIONS OF ORS 656,204 WAS DENIED BY THE CARRIER,.

THE WORKMAN HAD SUSTAINED A COMPENSABLE LOW BACK INJURY ON
FEBRUARY 10, 1971, AND HE WAS GIVEN SURGICAL. RELIEF FOR RADICUL-
ITiS IN THE LOW LUMBAR AREA ON MARCH 19, 1971, HIS POST OPERATIVE
PROGRESS WAS COMPLICATED BY WOUND INFECTION WHICH REQUIRED SUB-
SEQUENT HOSPITALIZATIONS AND A SERIES OF SURGERIES, THE LAST BEING
PERFORMED IN FEBRUARY 1973, FOR TREATMENT OF THE STAPH INFECTION
IN THE WOUND, THE WORKMAN HAD NO FURTHER APPARENT PROBLEMS
WITH HIS SURGICAL WOUND, HOWEVER, HIS BACK STARTED BOTHERING HIM
MORE IN JUNE OF 1974, HE HAD WORKED DURING 19273 AND UNTIL JULY 1,
1974, DURING WHICH TIME HE WAS TREATED FOR HIGH BLOOD PRESSURE,

ON JULY 27, 1974, HIS SYMPTOMATOLOGY CHANGED, AND, IN
ADDITION TO HIS LOW BACK AND RIGHT LOWER EXTREMITY PAIN WHICH
HAD INCREASED IN JUNE 1974, THE WORKMAN SUDDENLY DEVELOPED A
WEAKNESS IN THE RIGHT LOWER EXTREMITY WITH NUMBNESS AND AN
INABILITY TO MOVE THE LEG, HIS OUTWARD APPEARANCE WAS SOMEWHAT
CONFUSED AND DROWSY AND HE HAD A FEVER, HE WAS ADMITTED TO THE
HOSPITAL AT 7-=30 ON JULY 27 AND DIED SEVEN HOURS LATER,

THE REFEREE DISPOSED OF THE FIRST ISSUE BE HOLDING THAT THE
PROVISIONS OF ORS 656,218 ENACTED IN 1973 WERE NOT INTENDED TO
BE APPL.IIED RETROSPECTIVELY, THE WORKMAN'S INJURY HAD OCCURRED
IN 1971, THE STATUS OF PERMANENT PARTIAL DISABILITY CLAIMS BE-~
COMES FIXED AS IT IS AT THE TIME OF CLAIMANT'S DEATH, MARSHALL
Ve SAIF, 9 OR APP 278, THE REFEREE CONCLUDED THAT THE RIGHT TO
DETERMINE THE WORKMAN'S ELIGIBILITY FOR BENEFITS EXPIRED WITH HIM,

‘WiTH RESPECT TO THE SECOND ISSUE, THE REFEREE CONCLUDED
THAT THE BACTERIAL MENINGITIS WAS NOT CAUSALLY RELATED TO THE
INDUSTRIAL INJURY, FOUNDING THIS UPON THE EXPLANATION BY DR, KLOOS
WHO ADOPTED A PATHOGENENTIC HYPOTHESIS PROPOUNDED BY DR, FUCHS
THAT THE MENINGITIS INFECTION AROSE FROM AN INFECTION IN THE
PARANASAL SINUSES AND, THEREFORE, WOULD PRECLUDE A FINDING OF
CAUSAL RELATIONSHIP, '

ON THE THIRD I1SSUE, THE REFEREE CONCLUDED THAT THE EVIDENCE
‘DID 'NOT INDICATE THAT THE MENINGITIS CONDITION WAS MASKED BY THE
SYMPTOMATOLOGY RESULTING FROM THE WORKMAN'S INDUSTRIAL INJURY
INASMUCH AS THE WORKMAN WAS ONLY IN THE HOSPITAL EIGHT OR TEN
HOURS BEFORE HE EXPIRED AND THE ADMITTING SYMPTOMATOLOGY WAS
‘CERTAINLY INDICATIVE OF SOMETHING MORE THAN AN INDUSTRI.AL BACK
INJURY, :

THE BOARD, -ON DE NOVO REVIEW, AGREES THAT BECAUSE THE 1973
AMENDMENT TO ORS. 656,218 IS SILENT AS TO WHETHER IT SHOULD BE
APPLIED RETROSPECTIVELY OR PROSPECTIVELY AND BECAUSE ORS 656,202
WAS A PART OF: THE LAW PRIOR TO 1973, ORS 656,218 SHOULD NOT BE
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) THE BOARD FURTHER CONCLUDES THAT BECAUSE OF ITS IMMEDIATE
PREVIOUS CONCLUSION THE ISSUE OF WHETHER THE MENINGITIS CONDITION
WAS MASKED BY THE SYMPTOMATOLOGY RESULTING FROM THE INDUSTRIAL
INJURY IS MOOT,

ORDER

THe orpER OF THE REFEREE DATED APRIL 14, 1975 IS REVERSED,

THE CLAIM FOR BENEFITS FILED BY THE SURVIVING SPOUSE OF THE
DECEASED WORKMAN UNDER THE PROVISIONS OF ORS 656,204 1S REMANDED
TO THE EMPLOYER FOR PAYMENT OF COMPENSATION AS PROVIDED BY LAW,

CL.AIMANT"S' COUNSEL IS AWARDED AS A REASONABLE ATTORNEY™S FEE
FOR HIS SERVICES AT HEARING ON MARCH 18, 1975, THE SUM OF '
850 DOLLARS, TO BE PAID BY THE EMPLOYER, ’

CLAIMANT"S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY™S
FEE THE SUM OF 500 DOLLARS, PAYABLE BY THE EMPLOYER, FOR SERVICES
IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 73—4219 SEPTEMBER 19, 1975

MURIEL PAULSON, CLAIMANT
DEZENDORF, SPEARS, LUBERSKY AND CAMPBELL,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SILOAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE™S ORDER
AFFIRMING A DETERMINATION ORDER, DATED JANUARY 18, 1974, WHEREIN
CLAIMANT WAS AWARDED COMPENSATION FOR TEMPORARY TOTAL DISABILITY
BUT RECEIVED NO AWARD FOR PERMANENT PARTIAL DISABILITY, AND THE
DENIAL OF THE STATE ACCIDENT INSURANCE FUND OF RESPONSIBILITY FOR
CLAIMANT'S EPISODES SUFFERED ON NOVEMBER 21, 1972, AND MAY 14,
1973, ‘

CL.AIMANT IS'A 55 YEAR OLD NURSE™S AIDE —— ON OCTOBER 4,
1972, WHILE HELPING A PATIENT TO MOVE IN BED, SHE BENT OVER AND
HAD AN ATTACK OF SYNCOPE TOGETHER WITH SOME PAIN IN HER CHEST,
CLAIMANT WAS HOSPITALIZED OCTOBER 4, THROUGH OCTOBER 8, 1972,

CLAIMANT HAS NOT WORKED SINCE OCTOBER 4, 1972, ON NOVEM-
BER 21, 1972, SHE WAS READMITTED TO THE HOSPITAL WITH A FINAL
DIAGNOSIS OF MYOCARDIAL INFARCTION, ANTEROSEPTAL AND HYPERTEN~
SIVE CARDIOVASCULAR DISEASE, REMITTED, AGAIN, ON MAY 14, 1973,
CLAIMANT WAS ADMITTED TO THE HOSPITAL, THIS TIME BECAUSE OF
ACUTE EMOTIONAL UPSET AND FAINTNESS, CLAIMANT CONTENDS THAT THE
TWO EPISODES RESULTING IN HER HOSPITALIZATION ON NOVEMBER 21,
1972, AND MAY 14, 1973, WERE CAUSALLY RELATED TO THE INDUSTRIAL
EPISODE OF OCTOBER 4, 1972, AND THEREFORE COMPENSABLE,

HER CLAIM WAS DENIED BY THE FUND, CLAIMANT REQUESTED A
HEARING AND, IN AN OPINION AND ORDER DATED DECEMBER to, 1973,
REFEREE GEORGE W, RODE DIRECTED THE EMPLOYER TO ACCEPT THE CLAIM,
ALL PARTIES AGREED AT THE HEARING ON SEPTEMBER 18, 1973,
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(UPON WHICH REFEREE RODE%“S ORDER WAS BASED) 'THAT THE SOLE ISSUE
AT THAT TIME BEFORE THE REFEREE WOULD BE WHETHER OR NOT THE
OCTOBER 4, 1972, INCIDENT WAS COMFENSABLE AND, 'IF IT WERE HELD.
TO BE SO, THE FUND WOULD THEN DECIDE WHETHER OR NOT TO ACCEPT
THE MYOCARDIAL INFARCTION OF NOVEMBER 21, 1972, .IT DECIDED NOT
TO ACCEPT 1T, THERE WAS NO SPECIFIC WRITTEN DENIAL WITH RESPECT
TO THE HOSPITALIZATION OF MAY 14, 1973, HOWEVER, THE REFEREE
INDICATED THAT THE PARTIES AT THE HEARING ON MATCH 27, 1975,
UNDERSTOOD THAT THAT EPISODE HAD LIKEWISE BEEN DENIED BY THE FUND,

On JANUARY 18, 1974, THE CLAIM WAS CLOSED WITH AN AWARD OF
TEMPORARY TOTAL DISABILITY FROM OCTOBER 4, 1972, TO OCTOBER 8,
1972, INCLUSIVE AND NO AWARD OF PERMANENT PARTIAL DISABILITY,

i : R

BAsED UPON THE EVIDENCE OF DR, RUSSELL PARCHER, WHO TESTI=
FIED ON BEHALF OF THE FUND BUT PREVIOUSLY HAD BEEN THE CLAIMANT%S
TREATING PHYSICIAN WHILE IN PRIVATE PRACTICE IN SEASIDE, THE
REFEREE CONCLUDED THAT CLAIMANT HAD NOT MET HER BURDEN OF PROOF
IN ESTABLISHING ELIGIBILITY FOR AN AWARD OF PERMANENT PARTIAL
DISABILITY, NOR HAD SHE ESTABLISHED CAUSAL RELATIONSHIP BETWEEN
THE INDUSTRIAL INJURY OF OCTOBER 4, 1972, AND THE SUBSEQUENT
EPISODES OF OCTOBER 21, 1972, AND MAY 14, 1973, THE REFEREE
AFFIRMED THE DETERMINATION ORDER MAILED JANUARY 18, 1974, AND
THE DENIAL OF THE RESPONSIBILITY FOR THE EPISODES OF NOVEMBER 21,
1972, AND MAY 14, 1974, :

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE AFFIRMATION
OF THE DETERMINATION ORDER MAILED JANUARY 18, 1974, AND THE
DENIAL BY THE FUND OF ANY RESPONSIBILITY FOR THE TWO SUBSEQUENT
EPISODES, HOWEVER, THE EVIDENCE INDICATES THAT CLAIMANT HAS
RECEIVED ONLY 25 DOLLARS AS TEMPORARY TOTAL DISABILITY, OBVIOUSLY,
THIS 1S NOT SUFFICIENT TO COVER THE PERIOD OCTOBER 4, 1972, THROUGH
OCTOBER 8, 1972, AS ALLOWED BY THE DETERMINATION ORDER OF
JANUARY 18, 1974, FURTHERMORE, THE EVIDENCE INDICATES THAT
CLAIMANT'S HOSPITAL AND DOCTOR BILLS RELATED TO HER HOSPITALIZATION
IN OCTOBER 1974 HAVE NOT BEEN PAID BY THE FUND,

THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO TEMPORARY
TOTAL DISABILITY BENEFITS FOR THE FIVE DAYS SHE WAS HOSPITALIZED
AND THAT THE HOSPITAL AND DOCTOR BILLS RELATED TO SUCH HOSPITALI~
ZATION SHOULD BE PAID BY THE FUND, THE BOARD FURTHER CONCLUDES
THAT THESE TIME LOSS BENEFITS AND MEDJ CAL COSTS WERE DIRECTLY
RELATED TO THE CLAIM FOR THE INJURY OF OCTOBER 4, 1972, WHICH
THE FUND WAS DIRECTED TO ACCEPT, THEREFORE, ITS REFUSAL SUBJECTS
THE FUND TO PAYMENT OF A REASONABLE FEE UNDER THE PROVISIONS OF
ORS 656,382(1), THE BOARD DOES NOT BELIEVE THAT THE IMPOSITION
OF PENALTIES IS JUSTIFIED BY THE CIRCUMSTANCES OF THIS PARTICULAR
CASE,.

ORDER

THE ORDER OF THE REFEREE DATED APRIL 14, 1975, 1S MODIFIED
TO THE EXTENT THAT THE STATE ACCIDENT INSURANCE FUND IS HEREBY
ORDERED TO PAY TO CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSA~
TION FOR THE PERIOD OCTOBER 4, 1972, TO AND INCLUDING OCTOBER 8,
1972, AND TO PAY CLAIMANT®%>S HOSPITAL AND DOCTOR BILLS RELATED TO
HER HOSPITALIZATION DURING THAT PERIOD OF TIME,

THE STATE ACCIDENT INSURANCE FUND, PURSUANT TO ORS 656,382 (1),
SHALL PAY CLAIMANTSS COUNSEL. AN ATTORNEY>S FEE IN THE SUM OF
500 DOLLARS FOR HIS SERVICES IN CONNECTION WITH THE HEARING HELD
ON MARCH 27, 1975,
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CLAIMANT' S COUNSEL 1S AWARDED AS A REASONABLE ATTORNEY'S
FEE THE SUM OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT
INSURANCE FUND, FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 74—4481 _SEPTEMBER 19, 1975

ROY LINGENFELTER, CLAIMANT
POZZ1, WILSON AND ATCHISON,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
 REQUEST FOR REVIEW BY CLAIMANT

REV[EWED BY COMMISSIONERS WILSON AND SLOAN,

CLA!MANT HAS REQUESTED-BOARD REVIEW OF A REFEREE'S ORDER
WHICH SUSTAINED THE FUND%S DENIAL OF HIS CLAIM OF AGGRAVATION
OF AN INJURY ON DECEMBER 6, 1971,

CLAIMANT. A PSYCHIATRIC AIDE, SUFFERED A COMPENSABLE
INDUSTRIAL [INJURY WHEN HE JUMPED FROM A RAISED ROOF APPROXIMATELY
THREE FEET HIGH AND SEVERLY TWISTED HIS LEFT FOOT, THERE WERE
NO FRACTURES BUT HE DID SUFFER A STRAINED ANKLE AND MID~TARSAL
JOINT, LEFT, ABOUT SIX MONTHS AFTER THIS INJURY, CLAIMANT BEGAN
COMPLAINING OF LEFT HIP PAIN AND, SOME. TIME LATER, LOW BACK PAIN,
THE FUND DENIED RESPONSIBILITY FOR CONDITIONS ASSOCIATED WlTH THE
LEFT HIP AND LOW BACK AREAS,

WHEN CLAIMANT FIRST COMPLAINED OF LEFT HIP PAIN IN JUNE 1972, .
HE CONSULTED DR, CHUINARD, WHO. TREATED WITH NOVOCAIN INJECTIONS,
THESE PROVIDED ONLY TEMPORARY RELIEF, THE PAIN THEN BECAME
LOCALIZED IN THE LOW BACK AREA AND CLAIMANT ENTERED THE HOSPITAL,
UNDERWENT NEUROLOGICAL EXAMINATION AND, ULTIMATELY, A LAMINEC~
TOMY WAS PERFORMED BY DR, BUZA, A NON~MALIGNANT TUMOR AT THE
BOTTOM OF THE SPINE WAS REMOVED WITHOUT COMPLICATIONS, DR, BUZA
BELIEVED THE MECHANICAL STRESS OF TWISTING AND BENDING CAUSED
CLAIMANT'S TUMOR TO BECOME SYMPTOMATIC, HE DIDN'T BELIEVE THE
INJURY CAUSED THE SPREAD OF THE TUMOR, HE COULD NOT, OR, AT
LEAST, DID NOT GIVE HIS REASONS FOR THESE CONCLUSIONS,

DR,'PAXTON. CHIEF OF NEUROSURGERY AT THE UNIVERSITY OF
OREGON MEDICAL SCHOOL, FELT THE MECHANICS OF THE INDUSTRIAL ACCI~
DENT COULD NOT HAVE MADE THE TUMOR SYMPTOMATIC, THE TUMOR WAS
INSIDE THE DURA MATTER, ONE OF THE TOUGHEST BODY MEMBRANES, AND
NOT SUSCEPTIBLE TO TRAUMA,

THE BOARD, ON DE NOVO REVIEW, ACCEPTS THE MORE PERSUASIVE
OPINION OF DR, PAXTON, RELIES ON THE REFEREE'S COMPREHENSIVE
FINDINGS AND CONCLUSIONS, AND CONCURS IN THE AFFIRMANCE OF THE
DENIAL OF CLAIMANT'S CLAIM,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 5, 1975, 1S AFFIRMED,
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WCB CASE NO, 74-—-3962 SEPTEMBER 19, 1975

GERALD DIERINGER, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,
CLAIMANT'S ATTYS, :

MERLIN' MILLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Revieweo BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH
INCREASED HIS PERMANENT PARTIAL DISABILITY AWARD FROM 48 DEGREES
TO 80 DEGREES OF A MAXIMUM OF 320 DEGREES FOR UNSCHEDULED LOwW
BACK DISABILITY,

CLAIMANT, AGE 51, HAS BEEN A BOILERMAKER FOR 25 YEARS, HIS
FIRST INDUSTRIAL INJURY OCCURRED MARCH 23, 1973, AND REQUIRED
ONLY CONSERVATIVE CARE, THE CLAIM WAS CLOSED WITH NO AWARD OF
PERMANENT PARTIAL DISABILITY, HE RETURNED TO HIS JOB, ON DECEM-
BER 12, 1973, HE SUFFERED ANOTHER INJURY WHICH RESULTED IN A
LUMBAR LAMINECTOMY AT L4=5 WITH REMOVAL OF EXTRUDED DISC
MATERIAL,

ON JUNE 11, 1974, CLAIMANT WAS RELEASED TO RETURN TO HIS
REGULAR EMPLOYMENT, HE RETURNED TO WORK AND WORKED CONTINU=~
OUsSLY UP THE DATE OF HEARING, AT THAT TIME, HE HAD QUIT HIS JOB
IN LONGVIEW STATING THE DAILY ROUND TRIP OF 114 MILES WAS TOO MUCH
FOR HIM, CLAIMANT HAS SIGNED UP AT HIS UNION HALL FOR MORE OF THE
SAME TYPE OF WORK,

- CLAIMANT HAS NOT SOUGHT MEDICAL CARE OR TREATMENT AND THE
BOARD, ON DE NOVO REVIEW, CONCLUDES THAT ALTHOUGH CLAIMANT HAS
SOME RESIDUAL DISABILITY, NEITHER THE MEDICAL EVIDENCE NOR CLAI-
MANT' S TESTIMONY . INDICATES THIS DISABILITY 1S GREATER THAN THE
25 PERCENT AWARD HE HAS RECEIVED,

THE BOARD AFFIRMS AND ADOPTS THE ORDER OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 4, 1975, IS AFFIRMED,

.



WCB CASE NO, 74-2840 SEPTEMBER 19, 1975

W, C, HUNTER, CLAIMANT
BAILEY, DOBLIE AND BRUNN,
CLAIMANT'S ATTYS,

ROGER R, WARREN, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE EMPLOYER REQUESTS BOARD REVIEW OF THE ORDER OF THE
REFEREE WHICH ASSESSED PENALTIES AND ATTORNEY>S FEES AGAINST IT
FOR ITS UNREASONABLE FAILURE TO PAY COMPENSATION IN THE FORM OF
TEMPORARY TOTAL DISABILITY BENEFITS FROM MAY 11, 1974, THROUGH
SEPTEMBER 12, 1974, AND REMANDED THE CLAIMANT®%>S CLAIM TO THE
EMPLOYER FOR THE PAYMENT OF COMPENSATION FROM NOVEMBER 15, 1974,
UNTIL TERMINATION PURSUANT TO ORS 656,268, -

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS AS ITS'
OWN THE FINDINGS AND CONCL.USIONS SET FORTH WITH GREAT CLARITY AND’
PERSUASION IN THE REFEREE“S ORDER ATTACHED HERETO AND, BY THIS
REFERENCE, MADE A PART HEREOF,

ORDER
THE ORDER OF THE REFEREE DATED APRIL 24 , 1975, IS AFFIRMED,

CLAIMANTYS COUNSEL 1S AWARDED AS A REASONABLE ATTORNEY'-S
FEE THE SUM OF 300 DOLLARS, PAYABLE BY THE EMPLOYER, FOR HIS
SERVICES IN CONNECTION WIiTH BOARD REVIEW,

WCB CASE NO, 74—4149 . SEPTEMBER 22, 1975

.

EDITH F. BARR, CLAIMANT

GALTON AND POPICK, CLAIMANT-S ATTYS,
GEARIN, CHENEY, LANDIS, AEBI AND KELLEY,
DEFENSE ATTYS, . :
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE CLAIMANT REQUESTS BOARD REVIEW OF AN ORDER OF THE
REFEREE WHICH ARPROVED A DE FACTO DENIAL BY THE EMPLOYER OF A
CLAIM FOR AGGRAVATION AND ALSO HELD THAT THE EMPLOYER WAS NOT
REQUIRED TO PAY TEMPORARY TOTAL DISABILITY WITHIN 14 DAYS AFTER
NOTICE OR KNOWLEDGE OF THE CLAIM FOR AGGRAVATION,

CLAIM$NT SUFFERED A COMPENSABLE INJURY ON JANUARY 28, 1973,
HER CLAIM WAS CLOSED BY DETERMINATION ORDER MA!LED JANUARY 8,
1974, WHEREBY CLAIMANT RECEIVED AN AWARD OF 32 DEGREES FOR
10 PERCENT UNSCHEDULED NECK AND LOW BACK DISABILITY, AFTER A
HEARING, CLAIMANT WAS GRANTED AN ADDITIONAL AWARD OF 32 DEGREES,

CL.AIMANT CONTINUED TO HAVE NECK PROBLEM S AND NUMBNESS OF

HER EXTREMITIES AND RETURNED TO DR, MYERS, HER TREATING PHYSICIAN,
ON JULY 1, 1974, FOR ADDITIONAL MEDICAL CARE AND TREATMENT,
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ON OCTOBER 15, 1974, CLAIMANT FILED A CLAIM FOR AGGRAVATION
AND A REQUEST FOR HEARING, ON NOVEMBER 26, 1974, CLAIMANT FILED
AN AMENDED REQUEST FOR HEARING SEEKING PENALTIES AND ATTORNEY' S
FEES FOR UNREASONABLE DELAY OR UNREASONABLE RESISTANCE TO THE
PAYMENT OF COMPENSATION DUE TO THE EMPLOYER'S FAILURE AND REFUSAL
TO PAY TEMPORARY TOTAL DISABILITY BENEFITS WITHIN 14 DAYS AFTER
NOTICE OR KNOWLEDGE OF THE CLAIM AND AT 14 DAY INTERVALS DURING
. THE DEFERRED PERIOD, AFTER A HEARING ON DECEMBER 12, 1974,
REFEREE FORREST T, JAMES RULED THAT THE MEDICAL REPORTS WERE
SUFFICIENT TO CONFER JURISDICTION AND, ADDITIONALLY, THAT BY THE
DATE OF THE ISSUANCE OF HIS ORDER, A 'DE FACTO! DENIAL WOULD HAVE
OCCURRED AND CLAIMANT WAS ENTITLED TO LITIGATE THAT ISSUE AS WELL
AS THE ISSUE OF ALLEGED FAILURE AND REFUSAL TO PAY TIME LOSS
WITHIN 14 DAYS OF NOTICE OR KNOWLEDGE OF THE CLAIM AND AT 14 DAY
INTERVALS THEREAFTER, AFTER SAID RULING, THE MATTER WAS CON=-
TINUED TO FEBRUARY 14, 1975, FOR HEARING ON THE MERITS,

WIiTH RESPECT TO THE MERITS OF CLAIMANT™S CLAIM OF AGGRA =
VATION, THE REFEREE CONCLUDED THAT THE MEDICAL EVIDENCE DID NOT
SUPPORT SAID CLLAIM, DR, MYERS, A‘ GENERAL PRACTITIONER, EXPRESSLY
DISCLAIMED ANY EXPERTISE ON CARPAL TUNNEL SYNDROME, ONE OF
CLAIMANT'S MAJOR COMPLAINTS, AND HIS TESTIMONY WITH RESPECT TO
CHANGES IN CLAIMANT®%>S NECK AND BACK CONDITIONS INDICATED SUCH
CHANGES WERE MINIMAL. AND DID NOT AMOUNT TO AN AGGRAVATION THEREOF,
DR, MYERS REFERRED CLAIMANT TO DR, MISKO, A NEUROLOGIST, WHO
FOUND NO CAUSAL RELATIONSHIP BETWEEN THE CARPAL TUNNEL SYNDROME,
WHICH IS LOCATED IN THE WRIST, AND THE INITIAL NECK INJURY,

BECAUSE DR, MYERS COUL.D NOT EXPRESS AN OPINION THAT THE
CONDITION HAD BECOME WORSE BECAUSE OF FAILURE TO DIAGNOSE EARLIER,
THE REFEREE FURTHER CONCLUDED THAT THERE WAS NO ! MASKING' OF THE
CARPAL TUNNEL SYNDROME BY CLAIMANT'S OTHER CONDITION WHICH DE=
LAYED TREATMENT FOR IT AND THEREBY WORSENED IT,

ON THE ISSUE OF THE EMPLOYER"S ALLEGED FAILURE AND REFUSAL
TO PAY TEMPORARY TOTAL DISABILITY, THE REFEREE MADE A DISTINCTION
BETWEEN DENIED COMPENSATION CLAIMS AND DENIED AGGRAVATION CLAIMS
AND CONCLUDED THAT, UNLIKE A DENIED COMPENSATION CLAIM, THE WORK=-
MAN IN A DENIED AGGRAVATION CLAIM IS NOT SUBJECTED TO THE SUDDEN
ECONOMIC PRESSURES AND THE RATIONALE FOR REQUIRING THE EMPLOYER
TO PAY COMPENSATION BENEFITS BEFORE THE CLAIM HAS BEEN ESTA~
BL.ISHED DOES NOT EXIST IN THE AGGRAVATION CLAIM, HE, THEREFORE,
FOUND THAT THE EMPLOYER WAS NOT REQUIRED TO MAKE SUCH PAYMENTS
WITHIN 14 DAYS AND AT 14 DAY INTERVALS THEREAFTER,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE CONCLUSIONS
REACHED BY THE REFEREE WITH RESPECT TO THE MERITS OF CLAIMANT%S
CLAIM OF AGRRAVATION, HOWEVER IT CANNOT AGREE WITH THE DIS—~
TINCTION MADE BY THE REFEREE BETWEEN A DENIED COMF’ENSATION CLAIM
AND A DENIED AGGRAVATION CLAIM,

RuLe 7,02, wce NO, 4-1970, AS AMENDED, PROVIDES —-

"A CLAIM FOR AGGRAVATION HAS THE DIGNITY OF A CLAIM
IN THE FIRST lNS,TANCE. WHEN THE CLAIM IS PRESENTED TO
THE EMPLOYER WITH THE REQ\UIRED SUPPORTING MEDICAL RE=-—~
PORT, THE CLAIM SHALL BE PROCESSED AS PROVIDED FOR
THE ORIGINAL CLAIM BY RULES 2,02. TO 6,06 INCLUSIVE,
DENIALS OF CLAIMS FOR AGGRAVATION DULY SUPPORTED BY
THE WRITTEN OPINION OF A PHYSICIAN WILL BE CONSIDERED
AS DENIALS OF CLLAIM FOR COMPENSATION, !
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RUL.E 2,02, WCB NO, 4~1970, AS AMENDED, PROVIDES =

'THE EMPLOYER IS REQUIRED TO FORTHWITH ACKNOWLEDGE
RECEIPT OF NOTICE OR KNOWLEDGE OF THE ACCIDENT (ORS 656,265),
UNTIL THE CLAIM IS DENIED (SEE ARTICLE 3 HEREAFTER) COM=~
PENSATION IS PAYABLE AT LEAST EVERY TWO WEEKS STARTING
NO LATER THAN THE 14TH DAY AFTER THE EMPLOYER HAS
NOTICE OR KNOWLEDGE OF THE INJURY (ORS 656,262),

OBVIOUSLY. THE REFEREE CHOSE TO IGNORE THE FACT THAT, BY
ITS ADMINISTRATIVE RULES, THE BOARD HAS ELIMINATED ANY DISTINCTION
BETWEEN A CLAIM FOR AGGRAVATION AND AN ORIGINAL CLAIM FOR COMPEN=
SATION, THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO RECEIVE
TEMPORARY TOTAL DISABILITY BENEFITS COMMENCING OCTOBER 15, 1974,
THE DATE THE CLAIM FOR AGGRAVATION WAS FILED, TO FEBRUARY 10, 1975,
THE DATE THE FORMAL NOTICE OF DENIAL WAS MAILED BY THE EMPLOYER'S
CARRIER TO THE CLAIMANT, THE BOARD DOES NOT FEEL THE IMPOSITION
OF PENALTIES IS JUSTIFIED UNDER THE CIRCUMSTANCES OF THIS CASE,

ORDER
THE ORDER OF THE REFEREE DATED MARCH 18, 1975, IS.REVERSED.

THE DENIAL DATED FEBRUARY 10, 1975, IS APPROVED, HOWEVER,
THE EMPLOYER, EMANUEL HOSPITAL, IS DIRECTED TO PAY CLAIMANT TEM~
PORARY TOTAL DISABILITY COMPENSATION FROM OCTOBER 15, 1974,
THROUGH FEBRUARY 10, 1975,

CLAIMANT™S COUNSEL 1S AWARDED AS A REASONABLE ATTORNEY™S
FEE IN CONNECTION WITH HIS SERVICES AT THE HEARING ON FEBRUARY 14,
1975, THE SUM OF 500 DOLLARS, PAYABLE BY THE EMPLOVYER,

CL.AlMANT"S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY"™S
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE
SUM OF 300 DOLLARS, PAYABLE BY THE EMPLOYER,

WCB CASE NO, 74-3355 SEPTEMBER 22, 1975

ROBERT HOLDEN, CLAIMANT
M, M, ORONA, CLAIMANT'S ATTY,
PHILIP MONGRAIN, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS MATTER INVOLVES THE DENIED HEARING LOSS CLAIM, THE
REFEREE AFFIRMED THE DENIAL,

ON DE NOVO REVIEW, THE BOARD AFFIRMS THE ORDER OF THE
REFEREE AND ADOPTS THE OPINION AND ORDER AS ITS OWN, A COPY OF
THE OPINION AND ORDER 1S ATTACHED AND BY THIS REFERENCE INCOR=«
PORATED HEREIN, '

ORDER

THE ORDER OF THE REFEREE DATED MAY 7, 1975, 1S AFFIRMED,
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WCB CASE NO, 74—3681 SEPTEMBER 22, 1975

ALEXANDER HARGON, CLAIMANT.

GALTON AND POPICK, CLAIMANT'S ATTYS,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON,
AND SCHWABE, DEFENSE ATTYS, :

ORDER' OF DISMISSAL

. A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORK-
MENY S COMPENSATION BOARD IN THE ABOVE~ENTITLED MATTER BY THE
CLAIMANT, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN,

lT 1S THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF
THE REFEREE IS FINAL BY OPERATION OF LAW,

SAIF CLAIM NO, BB 141617 SEPTEMBER 22, 1975

LEO CARPENTER, CLAIMANT
CLARK, MARSH AND LINDAUER,
CLAIMANT®>S ATTYS,

OWN MOTION ORDER

BY THE BOARD™-S OWN MOTION ORDER DATED SEPTEMBER 5, 1975,
THE STATE ACCIDENT INSURANCE FUND WAS REQUESTED TO SUBMIT ITS
ENTIRE FILE TO THE EVALUATION DIVISION OF THE BOARD TO REEVALUATE
CLAIMANT' S CONDITION FOLLOWING A MYELOGRAM WHICH WAS AUTHORIZED
BY THE FUND, AND TO DETERMINE IF CLAIMANT IS ENTITLED TO ADDI-~
TIONAL PERMANENT PARTIAL DISABILITY,

THE BOARD HAS NOW BEEN ADVISED THAT THE MYELOGRAM COM-
PLETED ON JUNE 6, 1975, FAILED TO DEMONSTRATE FINDINGS SIGNIFICANT
ENOUGH TO WARRANT A SURGICAL APPROACH, THE BOARD CONCLUDES THAT
CLAIMANT' S PRESENT PHYSICAL CONDITION DOES NOT WARRANT A CHANGE
IN HIS AWARD FOR PERMANENT DISABILITY, '

WCB CASE NO, 73—4035 SEPTEMBER 22, 1975

CLARENCE DENNIS, CLAIMANT
ALLEN G, OWEN, CLAIMANT-S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE CLAIMANT SEEKS BOARD REVIEW OF THE REF'EREE' S ORDER OF
DISMISSAL IN THE ABOVE-ENTITLED PROCEEDING DATED MARCH 7, 1975,
AND REQUESTS THAT THE MATTER BE REMANDED TO THE HEARINGS DIVI~
SION FOR FURTHER PROCEEDINGS,

AT| THE TIME THE ORDER OF DISMISSAL WAS ENTERED, CLAIMANT
WAS NOT REPRESENTED BY COUNSEL, AT A PREVIOUS HEARING HELD ON
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JUNE 5, 1974, CLAIMANT ALLEGED A NEED FOR A REOPENING OF HIS CASE
WHICH HAD BEEN CLOSED BY DETERMINATION ORDER MAILED NOVEMBER 19,
1973, WHEREBY CLAIMANT WAS AWARDED SOME COMPENSATION FOR TIME
LOSS BUT NO PERMANENT PARTIAL DISABILITY AS A RESULT OF A COM~
PENSABLE INJURY SUFFERED ON MAY 5, 1972, THE SOLE ISSUE WAS
CLAIMANT'S WILLINGNESS TO ACCEPT PSYCHIATRIC TREATMENT OR, IN THE
ABSENCE THEREOF, EVALUATION OF HIS PERMANENT PARTIAL DISABILITY,
HOWEVER, THE MERITS WERE NOT DISCUSSED AT THAT HEARING,

CLAIMANT IS NOW REPRESENTED BY COUNSEL AND THE BOARD BELIEVES
THAT THE MATTER NOW CAN BE FULLY HEARD AND DETERMINED ON ALL
RELEVANT ISSUES IF IT IS REMANDED TO THE HEARINGS DIVISION AND,
MORE PARTICULARLY, TO REFEREE FORREST T, JAMES, BEFORE WHOM A
REQUEST FOR HEARING BY CLAIMANT BASED UPON HIS CLAIM FOR AGGRAVA-~
TION (WCB CASE NO, 75-2082) ‘IS PENDING,

THE BOARD WISHES TO STRESS THE FACT THAT AT THE TIME THE
ORDER OF DISMISSAL WAS ENTERED IT WAS AN APPROPRIATE ORDER AND
WELL SUPPORTED BY THE FACTS RECITED THEREIN,

ORDER

IT 1S HEREBY ORDERED THAT THE ABOVE-~ENTITLED MATTER BE
REMANDED TO REFEREE FORREST JAMES, WHO IS DIRECTED TO CONSOLI~
DATE FOR HEARING, WCB CASE NO, 73-4035 AND WCB CASE NO, 75-2082
_AND TO RECEIVE EVIDENCE WITH RESPECT TO BOTH, AND UPON CONCLU~
SION OF SAID HEARING TO ENTER A FINAL AND APPEALABLE ORDER THEREON,

THIS IS NOT AN APPEALABLE ORDER,
WCB CASE NO, 72-3425 SEPTEMBER 24, 1975

AVIS COZAD, CLAIMANT

FULOP AND GROSS, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
ORDER ON MOTION

ON SEPTEMBER 18, 1975, A MOTION FOR RECONSIDERATION OF
AN ORDER ON REVIEW ENTERED ON SEPTEMBER 5, 1975, IN THE ABOVE~
ENTITLED MATTER WAS RECEIVED FROM THE STATE ACCIDENT INSURANCE
FUND,

THE FUND REQUESTED, IN ADDITION TO RECONSIDERATION OF THE
ORDER, CLARIFICATION OF THE ISSUE OF THE REFEREE'S AWARD OF
25 PERCENT PERMANENT PARTIAL DISABILITY IN HIS OPINION AND ORDER
DATED APRIL 4, 1975,

THE BOARD .DOES NOT BELIEVE THE CONTENTION OF THE FUND THAT
CLAIMANT'S CLAIM SHOULD BE REOPENED AS OF THE DATE SHE WAS AD-
MITTED TO THE HOSPITAL FOR BACK SURGERY RATHER THAN DECEMBER 24,
1971, THE DATE HER CLAIM WAS CLOSED (PREMATURELY IN THE OPINION
OF THE BOARD) IS WELL TAKEN AND, THEREFORE, WILL NOT RECONSIDER
ITS ORDER,

WiTH rReESPECT TO THE REFEREE'S AWARD OF 25 PERCENT PERMANENT
PARTIAL DISABILITY, THE ORDER ON REVIEW REVERSED THE REFEREE"™ S
ORDER, OBVIOUSLY, THE AWARD OF 25 PERCENT HAS BEEN VACATED BY
SUCH REVERSAL, ANY PERMANENT PARTIAL DISABILITY COMPENSATION
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WHICH THE FUND MAY HAVE PAID TO CLAIMANT PURSUANT TO THE REFEREE'S
ORDER OF APRIL 4, 1975, SHALL BE CONSIDERED AS PAYMENT OF TEM=-
PORARY TOTAL DISABILITY COMPENSATION ORDERED PAYABLE BY THE ORDER
ON REVIEW DATED SEPTEMBER S5, 1975,

THis 1S NOT AN APPEALABLE ORDER,
WCB CASE NO, 71—-1752 SEPTEMBER 24, 1975

HOLLIS H, COURT, CLAIMANT
JOHN RYAN, CLAIMANT-S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
ORDER ON REVIEW

REV!EWED BY COMMISSIONERS WILSON AND SLOAN,

ON OR ABOUT JUNE 14, 1968, CLAIMANT SUFFERED A PHYSICAL CON=-
DITION .DIAGNOSED AS LEAD INTOXICATION.‘ HIS CLAIM WAS CLOSED BY
DETERMINATION ORDER DATED MARCH 12, 1971, WHEREBY HE RECEIVED
48 DEGREES FOR HiS UNSCHEDULED DISABILITY,

CLAIMANT REQUESTED A HEARING ON THE EXTENT OF DISABILITY RE~-
LATING TO LEAD INTOXICATION, AFTER A HEARING, THE REFEREE IN=~
CREASED CLAIMANT>S AWARD TO 96 DEGREES EQUAL TO 30 PERCENT OF
THE MAXIMUM ALLOWED FOR UNSCHEDULED DISABILITY,

PRIOR TO THE HEARING, HOWEVER, A STIPULATION BASED ON A
BONA FIDE DISPUTE WAS APPROVED, PURSUANT TO ORS 656,289(4), ON
AUGUST 13, 1971, THE PARTIES STIPULATED THAT THE FUND HAD MAILED
CLAIMANT A PARTIAL DENIAL LIMITING ITS RESPONSIBILITY FOR COMPENSA~
TION TO CONDITIONS DIRECTLY ATTRIBUTABLE TO LEAD POISONING AND
SPECIFJCALLY DENIED RESPONSIBILITY FOR TREATMENT OF LONGSTANDING
OSTEOARTHRITIS, BOWEL OBSTRUCTION, ADHESIONS AND OTHER CONDITIONS
NOT DIRECTLY ATTRIBUTABLE TO LEAD POI SONING =~ THAT CLAIMANT HAD
MADE DEMAND UPON THE FUND FOR PAYMENT OF MEDICAL CARE AND TREAT=
MENT NECESSITATED BY THESE CONDITIONS AND MADE A TIMELY REQUEST
FOR HEARING ON THE ISSUE OF RESPONSIBILITY FOR PAYMENT OF SAME,
THE PARTIES COMPROMISED AND SETTLED THESE ISSUES THROUGH PAYMENT
BY THE FUND TO CLAIMANT THE SUM OF 500 DOLLARS IN FULL AND FINAL
SETTLEMENT OF THE DISPUTED ISSUES AND AN AGREEMENT THAT THE PAR-
TIAL DENIAL SHOULD REMAIN IN FULL FORCE AND EFFECT,

THE BOARD, ON DE NOVO REVIEW, CONCLUDES THAT THE ONLY ISSUE
BEFORE IT AT THE PRESENT TIME. IS THAT OF EXTENT OF PERMANENT
PARTIAL. DISABILITY -~ THE PARTIES ARE BOUND BY THE PROVISIONS OF
THEIR BONA FIDE DISPUTE STIPULATION, :

THE BOARD FURTHER CONCLUDES THAT THERE IS NOTHING IN THE

RECORD WHICH WAS NOT BEFORE THE REFEREE AND IT CONCURS IN HIS
FINDINGS AND CONCLUSIONS AND AFFIRMS HIS ORDER OF NOVEMBER 19, 1971,

ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 18, 1971 IS AFFIRMED,
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WCB CASE NO, 74—1143 SEPTEMBER 24, 1975

LORETTA M, BINGHAM KNOX, CLAIMANT
COLOMBO, DANNER AND BOSTON, CLAIMANT-S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

OWN MOTION ORDER v

PurSUANT TO A REFEREE'S OPINION AND ORDER DATED JULY 15, 1974,
THE STATE ACCIDENT INSURANCE FUND WAS REQUIRED TO PAY CURATIVE'
SERVICES PROVIDED TO CLAIMANT BY DR, RINEHART FOR THE PERIOD OF
ONE YEAR FROM THE DATE OF HIS ORDER,

THE SERIES OF TREATMENTS HAS NOW BEEN COMPLETED AND CLA]-
MANT" S COUNSEL HAS PETITIONED THE BOARD, PURSUANT TO OWN MOTION
JURISDICTION UNDER ORS 656,278, TO REQUIRE THE FUND TO AUTHORIZE
DR, RINEHART TO PROVIDE CLAIMANT WITH AN ADDITIONAL 12 MONTHS OF
REHABILITATIVE TREATMENT.

THE NEED FOR PROLONGED TREATMENT BY DR, RINEHART IS NOT
SUPPORTED BY ANY MEDICAL OPINION OTHER THAN THAT OF DR, RINEHART,
THESE METHODS OF TREATMENT HAVE NOT BEEN WIDELY ACCEPTED BY
THE MEDICAL PROFESSION IN OREGON AND WITH BENEFIT OF SUCH TREATMENT
IN DOUBT, THE BOARD CONCLUDES THAT THE STATE ACCIDENT INSURANCE
FUND SHOULD NOT BE RESPONSIBLE FOR AN ADDITIONAL 12 MONTHS TREAT=~
MENT FOR THIS CLAIMANT,

THE REQUEST FOR OWN MOTION CONSIDERATION IS HEREBY DENIED,
WCB CASE NO, 70—486 SEPTEMBER 26, 1975

LOLA MAE LOVEL, CLA[MANT

KEITH D, SKELTON, CLAIMANT'S ATTY,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON,
AND SCHWABE, DEFENSE ATTYS,

OWN MOTION ORDER

CL.AIMANT HAS PETITIONED THE WORKMEN'S COMPENSATION BOARD
TO REOPEN 'HER CLAIM ON ITS OWN MOTION PURSUANT TO ORS 656,278,

CLAIMANT SUSTAINED A COMPENSABLE INJURY IN JULY 1968, A
LUMBAR LAMINECTOMY WAS PERFORMED AND CLAIMANT'S TESTIMONY. ATTESTS
THAT SHE HAS NOT BEEN PAIN FREE SINCE SURGERY,

THE PETITION WAS SUPPORTED BY A MEDICAL REPORT DATED
SEPTEMBER 8, 1975, FROM HOWARD L., CHERRY, M,D,, WHICH INDICATES
CLAIMANT.S CONDITION HAS WORSENED TO THE EXTENT SHE IS LOSING
CONTROL OF HER LEFT ARM AND LEG, HAS FALLEN MANY TIMES, HAS
CONSTANT BURNING PAIN, HER RIGHT FOOT IS COLD AND HER ATTEMPTS
TO RETURN TO WORK AND REHABILITATE HERSELF HAVE NOT BEEN SUCCESS~
FUL,

It APPEARS TO THE BOARD THAT CLAIMANT™S WORSENED CONDITION
IS THE RESULT OF HER INDUSTRIAL INJURY AND THAT HER CLAIM SHOULD
BE REOPENED,
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ORDER :

lT IS THEREFORE ORDERED THAT CLAIMANT'S CLAIM BE REMANDEE:
TO THE EMPLOYER FOR FURTHER MEDICAL CARE AND TREATMENT AND FOR
PAYMENT OF BENEFITS AS PROVIDED BY LAW FROM SEPTEMBER 8, 1975,
UNTIL THE CLAIM 1S5 CLOSED PURSUANT TO ORS 656,278,

COUNSEL FOR CLAIMANT 1S ALLOWED AS A REASONABLE ATTORNEY'S
FEE, 25 PERCENT OF ANY COMPENSATION WHICH CLAIMANT MAY RECEIVE
AS A RESULT OF THIS ORDER AND PRIOR TO CLLOSURE PURSUANT TO
ORS 656,278 NOT TO EXCEED 200 DOL.LARS,

WCB CASE NO, 74-3646
AND NO, 74—4416 SEPTEMBER 26, 1975

ARNOLD ANDERSON, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY, )
ORDER ON MOTION :

COUNSEL FOR CLAIMANT IN THE ABOVE—ENTITLED MATTER HAS FILED
A MOTION FOR RECONSIDERATION OF THE ATTORNEY'S FEE OF 300 DOLLARS
AWARDED TO COUNSEL IN THE BOARD'S ORDER ON REVIEW DATED SEPTEM=
BER 3, 1975,

THE BOARD HAS CONSIDERED COUNSEL'S MOTION AND CONCLUDES THE
ATTORNEY FEE ASSESSED IS EQUITABL.E AND ADEQUATE,

THE MOTION FOR RECONSIDERATION 15 HEREBY DENIED,

WCB CASE NO, 74—4338 SEPTEMBER 29, 1975

ALBERT A, SCOUTEN, CLAIMANT
JOEL B, REEDER, CLAIMANT>S ATTY,
JONES, LANG, KLEIN, WOLF AND SMITH,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

ON APRIL 3, 1973, CLAIMANT, A THEN 64 YEAR OLD CHIEF ELEC-~
TRICIAN, INJURED HIS NECK IN AN AUTOMOBILE ACCIDENT IN THE COURSE
OF HIS EMPLOYMENT, IN JANUARY 1974, DR, TENNYSON, A NEUROLOGIST,
DIAGNOSED CERVICAL SPONDYLOSIS WITH MILD LEFT C7 ROOT COMPRESSION,
DR, TENNYSON PERFORMED A FORAMINOTOMY AT THE C6-~C7 LEVEL WITH
DECOMPRESSION OF THE LEFT C7 NERVE ROOT, CLAIMANT RECEIVED AN
AWARDOF 15 PERCENT UNSCHEDULED NECK AND SHOULDER DISABILITY,

CLAIMANT RETURNED TO WORK AND WORKED UNTIL SEPTEMBER 1,
1974, WHEN HE TERMINATED BECAUSE OF A COMPULSORY RETIREMENT AT
AGE 65, SINCE THIS TIME, HOWEVER, HE WAS WORKED CONTINUOQUSLY
FOR ANOTHER EMPLOYER AS A MECHANICAL AND ELECTRICAL MAINTENANCE
SUPERVISOR, A JOB WHICH MAKES NO STRENUOUS PHYSICAL DEMANDS UPON
HIM AND WHICH PAYS MORE MONEY THAN HE WAS PREVIOUSLY EARNING,
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THE REFEREE FOUND CLAIMANT HAD SUSTAINED ONLY MINIMAL PER—
MANENT DISABILITY, NO LOSS OF WAGE EARNING CAPACITY, AND AFFIRMED
THE DETERMINATION ORDER, THE BOARD CONCURS,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 8, 1975 IS AFFIRMED,

WCB CASE NOS, 74—-2172 ' '
' AND 7531 SEPTEMBER 29, 1975

CESSNA SMITH, CLAIMANT

GALTON AND POPICK, CLAIMANT'S ATTYS,

COLLINS, FERRIS AND VELURE,

DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER _ h

ReEVIEWED BY COMMISSIONERS MOORE AND SLOAN,

CLAIMANT WORKED FOR THE SAME EMPLOYER WHICH HAD COVERAGE
WITH INDUSTRIAL INDEMNITY FROM JULY 1, 1972, TO JUNE 30, 1973,
THEREAFTER, 1TS CARRIER WAS EMPLOYEE BENEFITS INSURANCE COMPANY
(EBI) , THE SOLE ISSUE BEFORE THE REFEREE WAS WHETHER CLAIMANT
SUSTAINED A COMPENSABLE AGGRAVATION OF A 1972 INJURY OR SUFFERED
A NEW INJURY ON JANUARY 26, 1974, BOTH CARRIERS DENIED BENEFITS
TO THE CLAIMANT AND, PURSUANT TO ORS 656,307, EBI WAS DESIGNATED
AS THE PAYING AGENT, '

ON DECEMBER 27, 1972, CLAIMANT STRAINED HIS K BACK LIFTING A
PACKAGE WEIGHING APPROXIMATELY 40 POUNDS, HE SOUGHT MEDICAL CARE
AND HIS CLAIM WAS ULTIMATELY CLOSED AS ' MEDICAL ONLY', CLAIMANT
CONTINUED TO WORK WITH SPORADIC BACK DIFFICULTIES UNTIL JANUARY 26,
1974, WHEN, WHILE LIFTING SOME MERCHANDISE, - HE SUFFERED SEVERE
BACK PAINS WHICH RADIATED DOWN HIS LEFT LEG, CLAIMANT AGAIN
SOUGHT MEDICAL ATTENTION AND ALSO NOTIFIED INDUSTRIAL INDEMNITY
OF THE ACCIDENT, INDUSTRIAL INDEMNITY REFUSED TO REOPEN THE
CLAIM, ALLEGING IT WAS NOT THE EMPLOYER'S CARRIER ON JANUARY 26,
1974 —= THAT EBI WAS THE RESPONSIBLE CARRIER, CLAIMANT REQUESTED
A HEARING AND, THEREAFTER, FILED A CLAIM WITH EBlI FOR A NEW IN-
JURY ON JANUARY 26, 1974, EBI DENIED ON THE GROUNDS THAT CLAIMANT'S
BACK PROBLEMS RESULTED FROM AN AGGRAVATION OF HIS 1972 INDUSTRIAL
INJURY,

THE REFEREE FOUND THAT CLAIMANT HAD BEEN SUFFERING RECURRENT
BACK INJURIES SINCE 1951, THAT HIS EMPLOYMENT DURING THE ENTIRE
PERIOD WAS BASICALLY WORKING IN GROCERY STORES, DOING JOBS WHICH
REQUIRED LIFTING OF OBJECTS OF VARIOUS WEIGHTS, . APPARENTLY ANY
TIME CLAIMANT WOULD ATTEMPT TO LIFT AN ARTICLE WHICH WEIGHED BE-—
TWEEN 30 AND 60 POUNDS, HE WOULD HAVE A RECURRENCE OF HIS BACK
PROBL.EM, THE REFEREE DID NOT BELIEVE THE EVIDENCE SUPPORTED THE
CONTENTION THAT THE 1972 INCIDENT TRIGGERED CLAIMANT'S SUBSEQUENT
PROBLEMS, HE FELT THAT CLAIMANT'S HISTORY REVEALED WHAT MIGHT
BE DESCRIBED AS MINOR LIFTING INCIDEN,T,S FOR MANY YEARS TRIGGERING
ACUTE EPISODES OF DISCOMFORT, THE REFEREE CITED THE GENERAL RULE
FOUND IN 3 LARSON WORKMEN'S COMPENSATION, 95,00 ==
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"WHEN A DISABILITY DEVELOPS GRADUAL.LY, (OR WHEN
IT COMES AS A RESULT OF SUCCESSION OF ACCIDENTS,)

{ UNDERSCORED) THE INSURANCE-CARRIER COVERING THE
RISK AT THE TIME OF THE MOST RECENT INJURY OR
EXPOSURE BEARING A CAUSAL RELATION TQ THE DISABIL+~
ITY IS USUALLY LIABLE FOR THE ENTIRE COMPENSATION, '
(EMPHASIS SUPPLIED)

THE REFEREE CONCLUDED THAT THE INCIDENT OF JANUARY 26, 1974,
WAS A MATERIAL CONTRIBUTING FACTOR, ALTHOUGH NOT THE SOLE CAUSE,
OF THE SUDDEN MARKED INCREASE IN SYMPTOMS ON THAT DATE AND OF:
THE CONDITION FOR WHICH CLAIMANT SOUGHT MEDICAL TREATMENT. AND,
THEREFORE, IT SHOULD BE CONSIDERED AS A NEW INDUSTRIAL [INJURY AND
THE RESPONSIBILITY OF EBIl, THE EMPLOYER' S WORKMEN'S COMPENSATION
CARRIER AT THE TIME OF SAID INJURY,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE CONCLUSIONS
REACHED BY THE REFEREE, WITH REFERENCE TO THE GENERAL STATEMENT
CITED BY THE REFEREE, THE BOARD WOULD IMPLEMENT IT WITH A FURTHER
STATEMENT FROM LARSON WHICH STATES —— ' ‘

v IF THE SECOND INJURY TAKES THE FORM MERELY OF A
RECURRENCE OF THE FIRST, AND IF THE SECOND INCIDENT
DOES NOT CONTRIBUTE EVEN SLIGHTLY TO THE CAUSATION
OF THE DISABLING CONDITION, THE INSURER ON THE RISK
AT THE TIME OF THE ORIGINAL INJURY REMAINS LLIABLE
FOR THE SECOND, -~ -~ - ON THE OTHER HAND, IF THE
SECOND INCIDENT CONTRIBUTES INDEPENDENTLY TO THE
INJURY, THE SECOND INSURER IS SOLELY LIABLE, EVEN
IF THE INJURY WOULD HAVE BEEN MUCH LESS SEVERE N
THE ABSENCE OF THE PRIOR CONDITION, AND EVEN |IF THE
PRIOR INJURY CONTRIBUTED THE MAJOR PART TO THE
FINAL CONDITION, THIS 1S CONSISTENT WITH THE
GENERAL PRINCIPLE OF THE COMPENSABILITY OF THE

T

AGGRAVATION OF A PREEXISTING CONDITION,

IN THIS CASE THE REFEREE FOUND THAT ALTHOUGH THE JANUARY 26,
1974, INJURY WAS NOT THE SOLE CAUSE OF THE INCREASE IN CLAIMANT'S
SYMPTOMATOLOGY, IT WAS A MATERIAL CONTRIBUTING FACTOR, THEREFORE,
HIS CONCLUSION THAT IT WAS THE RESPONSIBILITY OF THE SECOND INSURER,
EBlI, WAS CORRECT,

THE BOARD FURTHER CONCLUDES THAT THIS MATTER BOTH AT THE
HEARING LEVEL AND ON REVIEW WAS BASICALLY A DISPUTE BETWEEN TwO
CARRIERS —= COMPENSABILITY OF THE CLAIM WAS NOT AN ISSUE, THERE-~
FORE, CLAIMANT WOULD HAVE PREVAILED REGARDLESS OF THE DISPOSITION
MADE BY THE BOARD, HOWEVER, CLAIMANT'S COUNSEL FILED A VERY
WELL WRITTEN AND INFORMATIVE BRIEF WHICH ASSISTED THE BOARD IN
DETERMINING THIS MATTER AND, THEREFORE, SHOULD BE ENTITLED TO A

NOMINAI. FEE,
THE ORDER OF THE REFEREE DATED APRIL 30, 1975 IS AFFIRMED,
CL.AIMANT' S COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY' S

FEE IN CONNECTION WITH HIS SERVICES WITH THIS BOARD REVIEW, THE
SUM OF 400 DOLLARS TO BE PAID BY THE EMPLOYER, PACIFIC FOODS,
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WCB CASE NO, 75-370 SEPTEMBER 29, 1975

H, H, BOUTIN, CLAIMANT
JEROME F, BISCHOFF, ATTY,,
BAILEY, DOBLIE AND BRUUN,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
HENRY L, SEIFERT, REFEREE,
WORKMEN' S COMPENSATION BOARD
OWN MOTION ORDER.

ON JULY 2, 1975, CLAIMANT REQUESTED THE BOARD TO EXERCISE
ITS OWN MOTION JURISDICTION UNDER THE PROVISIONS OF ORS 656,278
AND REOPEN HIS CLLAIM FOR AN INDUSTRIAL INJURY SUFFERED ON
AUGUST 4, 1969, ON JANUARY 27, 1975, CLAIMANT HAD REQUESTED A
HEARING ON A DENIAL OF AN ALLEGED INJURY SUFFERED JUNE 6, 1974,
WHILE EMPLOYED BY LOUISIANA~PACIFIC CORPORATION, SELF~INSURED,

THE BOARD, NOT HAVING SUFFICIENT EVIDENCE TO DETERMINE THE
MERITS OF THE REQUEST TO REOPEN THE 1969 CASE, REFERRED THE
MATTER TO THE HEARINGS DIVISION TO HOLD A HEARING AND DETERMINE
WHETHER CLAIMANT HAD AGGRAVATED HIS 1969 INJURY OR SUFFERED A
NEW INJURY ON JUNE 6, 1974,

ON SEPTEMBER 8, 1975, THE REFEREE, AFTER A HEARING, CON-
CLUDED THAT CLAIMANT HAD SUFFERED A NEW INJURY ON JUNE 6, 1974,
WHICH WAS THE RESPONSIBILITY OF LOUISIANA-~PACIFIC CORPORATION,
SELF-INSURED, AND ENTERED AN ADVISORY OPINION TO THAT EFFECT,

I"rHE BOARD, BEING SO ADVISED, CONCLUDES THAT IT DOES NOT
HAVE ANY ISSUE BEFQORE IT TO DETERMINE UNDER THE PROVISIONS OF
ORS 656,278 AND, THEREFORE, THE REQUEST OF JULY 2, 1975, MUST
BE DENIED, THE BOARD FURTHER CONCLUDES THAT THE REFEREE SHOUL.D
ENTER A FINAL AND APPEALABLE ORDER IN CONFORMITY WITH HIS AD~
VISORY OPINION INASMUCH AS ALL PARTIES WERE PRESENT AND-OR REP-
RESENTED AT THE HEARING AND ALL ISSUES FULLY PRESENTED AT THAT
HEARING,

ORDER

THE REQUEST FOR THE BOARD TO EXERCISE ITS OWN MOTION JURIS-—
DICTION PURSUANT TO ORS 656,278 AND REOPEN CLAIMANT'S 1969 CLAIM
IS DENIED AND THE REFEREE IS DIRECTED TO ENTER A FINAL AND APPEAL~
ABLE OPINION AND ORDER IN CONFORMITY WITH HIS ADVISORY OPINION ’
ENTERED SEPTEMBER 8, 1975, ’
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WCB CASE NO, 75—410 SEPTEMBER 29, 1975

ROBERT THOMAS, CLAIMANT.
FRANKLIN, BENNETT, OFELT AND JOLLES,
CLAIMANT'S ATTYS,

ROGER WARREN, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH
AFFIRMED A DETERMINATION ORDER AWARDING CLAIMANT 10 PERCENT LOSS
OF THE RIGHT FOOT EQUAL TO 13,5 DEGREES,

ON DECEMBER 29, 1973, CLAIMANT SUFFERED A SEVERE CRUSHING
INJURY TO HIS RIGHT FOOT WHEN HI1S SHOE CAUGHT IN A CONVEYOR AND
HIS FOOT WAS PULLED THROUGH A VERY NARROW O,PENING. FRACTURING THE
NECK OF THE SECOND, THIRD, FOURTH AND FIFTH METATARSALS, CLAI-~
MANT RETURNED TO WORK ON APRIL 14, 1974, AND WORKED UNTIL HE WAS
LLAID OFF IN DECEMBER 1974, :

DR, SMITH SAW CLAIMANT IN NOVEMBER 1974, AND ALTHOUGH
CLAIMANT COMF’L.AINED OF PAIN, THERE WAS NO SWELLING, THE FRACTURES
WERE WELL HEALED AND THE RESIDUAL DISABILITY WAS RATED AS MINIMAL.,
THE REFEREE FOUND THAT THE MEDICAL EVIDENCE WOULD NOT SUPPORT A
FINDING OF A GREATER PERMANENT PARTIAL DISABILITY THAN THAT FOR
WHICH CLAIMANT HAD BEEN AWARDED,

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS
AND CONCLUSIONS OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE DATED MAY 21, 1975 IS AFFIRMED,

\

WCB CASE NO, 74—5425 SEPTEMBER 29, 1975

FRED O' NEIL, CLAIMANT

EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY, _
REQUEST FOR REVIEW BY CLAIMANT )

REVIEWED BY COMMISSIONERS WILSORM AND SLOAN,

CLAIMANT HAS REQUESTED BOARD REVIEW OF A REFEREE'S ORDER
WHICH AWARDED HIM 15 PERCENT LOSS OF THE RIGHT LEG,

CLAIMANT IS 58 YEARS OLD AND SELF=EMPLOVYED IN THE FLOOR
COVERING BUSINESS, HE RECEIVED A COMPENSABLE INJURY TO HIS RIGHT

KNEE ON MAY 31, 1974,

THE MEDICAL, HISTORY REVEALS THAT CLAlIV’IANT SUFFERED SEVERE
PARALYTIC POLIO WHEN HE WAS EIGHT YEARS OLD WHICH INVOLVED BOTH
LEGS, AND FOR WHICH HE NOW WEARS A LONG LLEG BRACE ON THE LEFT
T LEG, THE INDUSTRIAL INJURY HAS CAUSED PAIN AND SWELLING IN THE
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RIGHT LLEG AND CLAIMANT IS NOW INCAPACITATED FOR THE ARDUOUS TYPE
WORK [INVOLVED IN HIS CARPET BUSINESS,

AT THE TIME OF CLAIM CLOSURE THE EVALUATION DIVISION MADE NO
AWARD FOR PERMANENT DISABILITY, THE REFEREE FOUND CLAIMANT'S
PERMANENT DISABILITY ATTRIBUTABLE TO THE INDUSTRIAL INJURY EQUAL
TO 15 PERCENT LOSS OF THE RIGHT LEG, THE BOARD, ON DE NOVO REVIEW,
RELIES ON THE PERSONAL OBSERVATIONS OF THE REFEREE AND CONCURS
WITH HIS FINDINGS,

ORDER

THE ORDER OF THE REFEREE DATED JUNE 4, 1975 IS AFFIRMED,
WCB CASE NO, 744066 OCTOBER 1, 1975

HARLEY GREEN, CLAIMANT

DEZENDORF, SPEARS, LUBERSKY AND CAMPBELL,
CLAIMANT! S ATTYS, e

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY GLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH
AFFIRMED A DETERMINATION ORDER AWARDING CLAIMANT 10 PERCENT UN-~
SCHEDULED DISABILITY FOR UPPER BACK AND LEFT SHOULDER DISABILITY,

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON OCTOBER 26, 1972,
AND HAS NOT WOQRKED SINCE THAT DATE, MEDICAL REPORTS INDICATE A
COMPLETE L.ACK OF OBJECTIVE FINDINGS ~ = A CERVICAL MYELOGRAM WAS
NORMAL, THERE WAS FULL RANGE OF SHOULDER MOTION, NO ATROPHY OR
SENSORY DEFICIT, THE DOCTORY%S FINAL IMPRESSION WAS ! PAIN CF UN=—~

DETERMINED ETIOLOGY, PROBABLY WITH AN EXTREME FUNCTIONAL OVERLAY, '
CLAIMANT HAS NOT SOUGHT ANY TYPE OF EMPLOYMENT, THE REFEREE
HAS SET FORTH THE FACTS AND HIS FINDINGS VERY CLEARLY AND, IN HIS
CONCLUSION, HAS DESCRIBED CLAIMANT’'S DISABILITY AS FOLLOWS =—=
'CL.AIMANT HAS SUFFERED A LOSS OF EARNING CAPACITY,
BUT IN MY OPINION THIS REPRESENTS 10 PERCENT DISABILITY
AND 90 PERCENT LACK OF MOTIVATION, '

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER
OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 10, 1975 IS AFFIRMED,
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WCB CASE NO, 73-2725 OCTOBER 1, 1975

DOICE NOLTON SMITH CLAIMANT
ALLAN COONS, CLAIMANT' S ATTY,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THIS REVIEW INVOLVES A CLAIMANT WHO RECEIVED PURSUANT TO
DETERMINATION ORDER, 50 PERCENT UNSCHEDULED LOW BACK DISABILITY
AND 10 PERCENT LLOSS OF THE RIGHT FOOT, AFTER A HEARING, THE
REFEREE AWARDED CLAIMANT PERMANENT AND TOTAL DISABILITY, THE
STATE ACCIDENT INSURANCE FUND HAS REQUESTED BOARD REVIEW,

CLA]MANT WAS INJURED JULY 28, 1971, WHEN A STUMP ROLLED
OVER ON HIM CAUSING MULTIPLE ABRASIONS AND CONTUSIONS, LLEG AND
BACK INJURIES, CLAIMANT'S MEDICAL PROBLEMS ARE DISCUSSED AT
LENGTH IN THE REFEREE'S OPINION AND ORDER AND THE ISSUE BEFORE
THE BOARD IS - WHETHER CLAIMANT IS NOW PRECLUDED FROM ENGAGING
IN ANY TYPE OF SUITABLE AND GAINFUL EMPLOYMENT, AND S, THERE-~
FORE, PERMA\NENTLY AND TOTALLY DISABLED, R

THE BOARD, ON DE NOVO REVIEW, RELIES ON A REPORT BY JAMES
R, BOOTH CLINICAL SUPERVISOR, COUNSELING, UNIVERSITY OF OREGON,
WHICH STATES IN PART &=-—

"IF ONE CONSIDERS MR, SMITH WITHOUT REFERENCE TO HIS

. DISABILITY, HE PRESENTS A PAUCITY OF ASSETS WHICH NORMALLY
ARE REQUIRED FOR EMPLOYMENT NOT REQUIRING HARD PHYSICAL.
LABOR, HE PRESENTS SO MANY EDUCATIONAK, (SIC), PSYCHO=-~
LOGICAL AND SKJLL DEFICITS THAT HIS STRENGTH AND PAST
WILLINGNESS TO WORK PROBABLY WERE ALL HE HAD TO OFFER.

AT AGE 60, AS HE 1S NOwW, EVEN THE ATTRIBUTES OF STRENGTH
AND WILLINGNESS WOULD NOT NECESSARILY BE CONSIDERED

ENOUGH TO WARRANT EMPLOYMENT, '

THE BOARD CONCURS WITH THE REFEREE'S FINDINGS THAT CLAIMANT
1S PERMANENTLY AND TOTALLY DISABLED, '

ORDER
THE ORDER OF THE REFEREE DATED APRIL 18, 1975 IS AFFIRMED,
COUNSEL FOR CLAIMANT IS AWARDED A REASONABLE ATTORNEY'S

FEE IN THE SUM OF 450 DOLLARS, PAYABLE BY THE STATE ACCIDENT
INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW,
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WCB CASE NO, 75—1403 OCTOBER 2, 1975

DEAN A, NELSON, CLAIMANT
DUNCAN AND WALTER, CLAIMANT" S ATTYS,
COLLINS, FERRIS AND VEL.URE,

DEFENSE ATTYS,

ORDER ON MOTION

ON sePTEMBER 15, 1975, THE WORKMEN'S COMPENSATION BOARD
RECEIVED FROM THE EMPLOYER A MOTION TO QUASH CLAIMANT'S REQUEST
FOR REVIEW OF THE ABOVE~ENTITLED MATTER AS NOT BEING TIMELY FILED
IN COMPLIANCE WITH ORS 656,289 (3),

THE REFEREE™S OPINION AND ORDER WAS ENTERED ON AUGUST 8 4
1975, THEREFORE THE REQUEST FOR REVIEW HAD TO BE RECEIVED BY THE

BOARD NO LATER THAN SEPTEMBER 7, 1975, IT WAS NOT RECEIVED BY
THE BOARD UNTIL SEPTEMBER 9, 1975, MORE THAN 30 DAYS AFTER THE
DATE OF THE REFEREE'S OPINION AND ORDER, .

ORDER : ‘ f

THE MOTION TO QUASH CLAIMANT™S REQUEST FOR REVIEW IN THE
ABOVE~ENTITLED MATTER IS GRANTED AND CLAIMANT'S REQUEST FOR
REVIEW IS DISMISSED WITH PREJUDICE,

WCB CASE NOS, 74-2256 AND
75—226 NC OCTOBER 3, 1975

GEORGE W, PARKE, CLAIMANT

GALTON AND POPICK, CLAIMANT' S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

RALPH TODD, DISABILITY PREVENTION DIVISION
REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF AN ORDER OF THE
REFEREE WHICH HELD THAT THE ACCIDENT SUFFERED BY CLAIMANT ON
SEPTEMBER 16, 1974, WAS A NEW INJURY AND THE RESPONSIBILITY OF
CRYSTAL CONSTRUCTION, A NONCOMPLYING EMPLOYER, .

THE ISSUES ARE = (1) WAS THE INCIDENT OF SEPTEMBER 16 »
1974, AN AGGRAVATION OF A PRIOR INJURY SUFFERED ON AUGUST 14, 1972,
OR A NEW INJURY? (2) SHOULD ATTORNEY'S FEES AND PENALTIES BE
AWARDED FOR UNREASONABLE DELAY AND RESISTANCE IN THE PAYMENT OF
COMPENSATION?

CLAIMANT HAD HAD BACK DIFFICULTY PRIOR TO AUGUST 14, 1972,
WHEN HE SUFFERED A COMPENSABLE INJURY, THEREAFTER CLAIMANT CON~
TINUED TO HAVE CONSIDERABLE TROUBLE AND DIFFICULTY WITH HIS BACK
AND WAS WEARING A BACK BRACE INTERMITTENTLY PRIOR TO THE INJURY
OF SEPTEMBER 16, 1974, WHICH OCCURRED WHILE CLAIMANT WAS CARRYING
TOOLS AND STEPPED OUT OF A SHED APPROXIMATELY 14 INCHES TO THE
GROUND, EVIDENTLY CLAIMANT MISSTEPPED AND DROPPED TO ONE KNEE,
WHEN HE AROSE, HE WAS AWARE OF A SHARP PAIN IN THE SAME AREA OF
HIS BACK WHICH WAS [NJURED DURING 1972,
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THE REFEREE FOUND THAT ALTHOUGH THE 1974 ACCIDENT WAS LESS
TRAUMATIC THAN THE 1972, BOTH WERE FULLY CAPABLE OF PRODUCING
TRAUMATIC INJURY TO CLAIMANT'S BACK, THE REFEREE CONCLUDED THAT
DR, CHERRY, WHO EXAMINED CLAIMANT SEVERAL TIMES, WAS INCONSISTENT
IN HIS REPORTS OF CLAIMANT'S MEDICAL CONDITION, THEREFORE, HE CHOSE
TO DISREGARD DR, CHERRY'S REPORT THAT IT WAS AN AGGRAVATION RATHER
THAN A NEW INJURY, : '

ON THE ISSUE OF PENALTIES AND ATTORNEY'S FEES FOR UNREASON—
ABLEE DELAY IN PAYMENT OF COMPENSATION, THE REFEREE FOUND THAT THE
FUND HAD RECEIVED A CLAIM OF INJURY ON SEPTEMBER 23, 1974, AND,
LATER, ON NOVEMBER 4, 1974, CLAIMANT'S ATTORNEY HAD REQUESTED
REOPENING FOR FURTHER MEDICAL CARE AND TREATMENT SUPPORTED BY
MEDICAL REPORTS ~~ THAT THE FUND WAS NOTIFIED OF A CLAIM OF NEW
INJURY, WHETHER, IN FACT, IT WAS AN AGGRAVATION OR A NEW INJURY,
AND THAT APPROXIMATELY SIX WEEKS LATER, AFTER HAVING RECEIVED
DR, CHERRY!S REPORT, THE FUND WAS FURTHER NOTIFIED AND STILL FAILED
TO ADMINISTER THE CLAIM, '

THE REFEREE CONCLUDED THAT THIS WAS UNREASONABLE DELAY IN
THE PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION AND
CLAIMANT'S MEDICAL BILLS, AND ASSESSED A PENALTY OF 25 PERCENT
TO BE PAID BY THE STATE ACCIDENT INSURANCE FUND, THE STATUTORY
PARTY INASMUGH AS THE EMPLOYER WAS A NONCOMPLYING EMPLOYER, AND
THE SUM OF 1,200 DOLLARS AS A REASONABLE ATTORNEY'S FEE,

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE™S
CONCLUSION THAT THE SEPTEMBER 16, 1974, INCIDENT CONSTITUTED A
NEW INJURY, BASED UPON THE MEDICAL REPORTS, THE BOARD CONCLUDES
THAT CLAIMANT HAD HAD A CHRONIC LOW BACK PROBLEM PRIOR TO THE
'COMPENSABLE INJURY SUFFERED ON AUGUST 14, 1972, AND IT CONTINUED
TO PLAGUE HIM AND WAS AGGRAVATED BY SLIGHT INCIDENTS, DR, COHEN,
WHO EXAMINED CLAIMANT ON DECEMBER 13, 1973, REPORTED THAT CLAIMANT
WAS, AT THAT TIME, COMPLAINING OF SEVERE PAIN IN HIS LOWER BACK
AND WAS UNABLE TO STAND UP STRAIGHT, THIS WAS AFTER THE CHRONIC
LOW BACK STRAIN WAS AGGRAVATED ON DECEMBER 10, 1973, BY THE
MERE MOVEMENT OF CLAIMANT'S ARMe .

THE EVIDENCE IS NOT SUFFICIENT TO JUSTIFY THE CONCLUSION THAT
THE INCIDENT OF SEPTEMBER 16, 1974, WAS AN INDEPENDENT INTERVENING
TRAUMA == RATHER IT WAS JUST ONE MORE INCIDENT IN THE SERIES OF
SUCH WHICH AGGRAVATED THE CHRONIC LOW BACK PROBLEMS WHICH CLAI~
MANT HAD HAD FOR MANY YEARS,

THE BOARD AGREES WITH THAT PORTION OF THE REFEREE'S OPINION
AND ORDER WHICH ASSESSES PENALTIES AND ATTORNEY'S FEES, THERE IS
NO EVIDENCE TO REBUT THE FACT THAT THE FUND ACTED UNREASONABLY
IN NOT ADMINISTERING CLAIMANT'S CLLAIM AND MAKING PAYMENT COMPENSA=~
TION,

ORDER
THE ORDER OF THE REFEREE DATED MARCH 7, 1975 IS MODIFIED
TO THE EXTENT THAT THE ACCIDENT OF SEPTEMBER 16, 1974, SHALL BE
CONSIDERED AS AN AGGRAVATION OF THE AUGUST t4, 1972, |INJURY AND,

THEREFORE, THE RESPONSIBILITY OF THE STATE ACCIDENT INSURANCE FUND,
TO WHICH THE CLAIM IS HEREBY REMANDED FOR PAYMENT OF COMPENSATION,
AS PROVIDED BY LAwW, COMMENCING SEPTEMBER 16, 1974, AND UNTIL
CLOSURE 1S AUTHORIZED PURSUANT TO-ORS 656,268,

IN ALL OTHER RESPECTS THE. OPINION AND ORDER OF THE REFEREE
DATED MARCH 7, 1975 IS AFFIRMED,
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WCB CASE NO, 74—2094 OCTOBER 3, 1975

JACK JOHNSON, CLAIMANT
CHARLES PAULSON, CLAIMANT'S ATTY,
JONES, LANG, KLEIN, WOLF AND SMITH,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT HAS REQUESTED BOARD REVIEW OF A REFEREEYS ORDER
WHICH FOUND CLAIMANT'S INJURY DID NOT ARISE "IN THE COURSE OF
HIS EMPLOYMENT', AND AFFIRMED THE DENIAL OF CLAIMANT'S CLAIM BY
THE EMPLOYER,

CLAIMANT WORKED AS A MAINTENANCE MAN DOING CLEANUP, ERECTING
FENCES, WATER SYSTEMS AND WAS ON CALL TO PATROL AND FIGHT FOREST
FIRES, HIS PICKUP TRUCK, OWNED BY THE EMPLOYER, WAS EQUIPPED
WITH A TWO-~WAY RADIO FOR 24 HOUR CONTACT, ON AUGUST 5, 1972,
CLAIMANT INFORMED HIS EMPLOYER HE WAS GOING INTO BEND TO PICK UP
A SANDING BELT, THEN TO REDMOND TO TAKE HIS STEPCHILDREN TO A
CARNIVAL, AND THEN TO TERREBONNE TO VISIT HIS BROTHER, ABOUT TWO
MILES FROM TERREBONNE, CLAIMANT WAS INVOLVED IN A SERIOUS AUTO-
MOBILE ACCIDENT, WAS CRITICALLY INJURED AND NOW HAS PERMANENT DISA~
BILITY,

CLAIMANT™S COUNSEL URGES THAT EVEN THOUGH CLAIMANT WAS
ENGAGED IN A SIDE TRIP TO VISIT HIS BROTHER AT THE TIME OF THE
ACCIDENT, THE COMPANY HAD THE RIGHT TO CONTROL HIS ACTIONS =-—
THAT HE WAS ON COMPANY PREMIS=ZS (THE TRUCK) ‘=— THAT HE WAS SUB~
JECTING HIMSELF TO COMPANY CONTROL BY HAVING HIS TWO-WAY RADIO
ON ==~ AND, THEREFORE, WAS UNDER THE EMPLOYER'S CONTROL AND WAS

ENTITLED THEREBY TO WORKMEN'S COMPENSATION BENEFITS,

THE REFEREE FOUND THAT WHEN CLAIMANT DEVIATED FROM THE
BUSINESS ROUTE, BY TAKING THE EXTENDED TRIP TO TERREBONNE, A SIDE
TRIP WHICH WAS CLEARLY IDENTIFIABLE AS SUCH, HE WAS BEYOND THE
COURSE OF HIS EMPLOYMENT WHILE GOING AWAY FROM HIS BUSINESS ROUTE
AND TOWARD THE PERSONAL OBIJECTIVE,

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND
CONCLUS IONS OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 16, 1975 IS AFFIRMED,
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WCB CASE NO, 74—4488 OCTOBER 3, 1975

IDA MAY SEKERMESTROVICH, CLAIMANT
RINGO, WALTON AND EVES, CLAIMANT!S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY, '
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND: REQUESTS BOARD REVIEW OF
A REFEREE™S ORDER WHICH FOUND CLAIMANTYS CLAIM FOR BENEFITS TO
BE COMPENSABLE AND, ADDITIONALLY, THAT CLAIMANT HAD SHOWN GOOD
CAUSE FOR FAILURE TO REQUEST A HEARING WITHIN 60 DAYS OF THE
DENIAL.,

ALTHOUGH CLAIMANT BEGAN HAVING NECK PAIN IN 1967, SHE DID
NOT FILE A CLAIM WITH SAIF FOR BENEFITS UNTIL MAY 16, 1974, '
SAIF>S LETTER OF DENIAL WAS MAILED JUNE 25, 1974, AND A REQUEST
FOR HEARING ON SAID DENIAL WAS NOT FILED UNTIL DECEMBER 13, 1974,

DURING THE TIME BETWEEN THE NOTICE OF DENIAL AND REQUEST FOR
HEARING, CLAIMANT CHANGED ATTORNEYS, SHE TESTIFIED THAT SHE CON~
TACTED HER ORIGINAL ATTORNEY THREE OR FOUR DAYS AFTER SHE HAD

RECEIVED THE DENIAL,

THE BOARD DOES NOT CONCUR WITH THE FINDINGS AND CONCLUSIONS
OF THE REFEREE, ON DE NOVO REVIEW, THE BOARD CONCLUDES THAT
CLAIMANT 1S CHARGEABLE WITH HER ATTORNEY'S NEGLIGENCE IN NOT
TIMELY FILING A REQUEST FOR A HEARING ON THE DENIAL, HER RELIANCE
UPON HIM DOES NOT ESTABLISH GOOD CAUSE FOR FAILURE TO FILE WITHIN
60 DAYS, THE PROCEDURAL (UNDERSCORED) REQUIREMENTS OF THE
WORKMEN' S COMPENSATION LAW ARE TO BE STRICTLY CONSTRUED,
GERBER V, SIAC, 146 OR 353, THE ISSUE OF COMPENSABILITY THEN

BECOMES MOOT,
ORDER

THE ORDER OF THE REFEREE DATED MAY 23, 1975 IS REVERSED,

WCB CASE NO, 72—1430 OCTOBER 3, 1975

FREDA P, COLEMAN, CLAIMANT.
HARRY G, SPENCER, CLAIMANT'S ATTY,
GRAY, FANCHER, HOMES ANR HURLEY,

DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF AN ORDER OF THE
REFEREE WHICH FOUND THAT THE SURGERY OF JUNE 19, 1972, AND OTHER
MEDICAL. CARE AND TREATMENT AND TIME LOSS BENEFITS REFERRED TO IN
THE ORDER OF REMAND FROM THE CIRCUIT COURT FOR HARNEY COUNTY WERE
NOT THE RESPONSIBILITY OF THE EMPLOYER,
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CLAIMANT SUSTAINED A COMPENSABLE INJURY ON DECEMBER 15,
1970, HER CLAIM WAS CLOSED BY DETERMINATION ORDER DATED MAY 9,
1972, WHEREBY CLAIMANT WAS AWARDED 8 DEGREES FOR PARTIAL LOSS OF
A RIGHT LEG, AFTER A HEARING, THE REFEREE AWARDED CLAIMANT AN
ADDITIONAL 8 DEGREES FOR A TOTAL OF 16 DEGREES, AN ORDER ON REVIEW
DATED MARCH 22, 1973, AFFIRMED THE 16 DEGREES AND ALSO GRANTED
CLAIMANT 32 DEGREES FOR UNSCHEDULED DISABILITY, THE MATTER WAS
APPEALED TO THE CIRCUIT COURT, THE CIRCUIT JUDGE, AFTER ADMITTING
CERTAIN EVIDENCE AND HEARING THE TESTIMONY OF DR, WEARE, CLAIMANT'S
TREATING PHYSICIAN, REMANDED IT FOR FURTHER HEARING TO DETERMINE
WHETHER THE EMPLOYER WAS RESPONSIBLE FOR COMPENSATION FOR TIME
LOSS AND MEDICAL CARE AND TREATMENT, INCLUDING SURGERY, INCURRED
SUBSEQUENT TO THE AUGUST 24, 1972, HEARING, :

THE HEARING ON REMAND, HELD ON MARCH 14, 1972, RESULTED
IN THE REFEREE“~S ORDER UPON WHICH CLAIMANT SEEKS THE BOARD REVIEW,
AT THIS HEARING, EVIDENCE INDICATED CLAIMANT HAD UNDERGONE CONSID-~
ERABLE MEDICAL CARE SUBSEQUENT TO AUGUST 24, 1972, INCLUDING CARE
FOR OTHER AREAS OF HER BODY THAN THE LOW BACK FOR WHICH SHE HAD
BEEN ORIGINALLY GRANTED 32 DEGREES, DR, WEARE HAD REFERRED CLAIl-~
MANT TO DR, TREGONING, A BOISE ORTHOPEDIST, WHO PERFORMED BACK
SURGERY ON JUNE 21, i973. WHICH FAILED TO REVEAL ANY DISC HERNIA~
TION BUT DID INDICATE SOME COMPRESSION OF THE NERVE FROM OVERLYING
OVERGROWTH OF FACET JOINT, THEREAFTER, A FORAMINOTOMY WAS PER-
FORMED,

. THE REFEREE CONCLUDED THAT THE TESTIMONY OF DR, WEARE PRE=~
SENTED IN THE CIRCUIT COURT FAILED TO MEDICALLY RELATE THE FINDINGS
FROM THE JUNE 21, 1973, SURGERY TO THE INDUSTRIAL INJURY,

DR, WEARE DID NOT KNOW WHAT HAD CAUSED THE BONE OVERGROWTH AND
ADMITTED IT COULD BE CAUSED BY TRAUMA OR BY OTHER THINGS, THE

REFEREE REVIEWED ALL THE EXHIBITS SUBMITTED FOR THE PURPOSES OF
THE REMAND HEARING AND ALSO AGAIN REVIEWED THE EXHIBITS RECEIVED
AT THE AUGUST 24, 1972, HEARING AND CONCLUDED THAT THE CLAIMANT
HAD FAILED TO ESTABLISH ANY CAUSAL RELATIONSHIP BETWEEN HER IN-—
DUSTRIAL INJURY AND THE SUBSEQUENT SURGERY,

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND
CONCLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 23, 1975 1S AFFIRMED,
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WCB CASE NO, 74—4039  OCTOBER 3, 1975

EDITH I, JENNESS, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CL.LAIMANT!S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A REFEREE'S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND,
TOTALLY DISABLED FROM AND AFTER MARCH 13, 1975, .

CLAIMANT FILED A REPORT OF INJURY TO HER NECK, SHOULDER
AND BOTH ARMS ATTRIBUTABLE TO HEAVY LIFTING OF RACKS OF DISHES
DURING AN UNSPECIFIED PERIOD OF TIME, THE REPORT WAS FILED ON
JUNE 18, 1969, CLAIMANT'S FAMILY PHYSICIAN, DR, BARTELL, DIAG~
NOSED EITHER A CERVICAL DISC DISORDER OR A CERVICAL STRAIN AND
HOSPITALIZED CLAIMANT, CLAIMANT'S CLAIM WAS INITIALLY CLOSED BY
A DETERMINATION ORDER DATED MARCH 11, 1970, WHEREBY SHE RE-—
CEIVED 48 DEGREES FOR UNSCHEDULED NECK DISABILITY,

DURING THE NEXT FEW YEARS, CLAIMANT WAS SEEN BY NUMEROUS
PHYSICIANS, INCLUDING SPECIALISTS IN ORTHOPEDICS, NEUROLOGY AND
PSYCHIATRY, AND THE CONSENSUS OF THEIR OPINION IS THAT CLAIMANT
HAS SUSTAINED A CHRONIC MUSCUL/AR AND LIGAMENTOUS CERVICAL STRAIN
WITH A PSYCHOPHYSIOLOGICAL MUSCULOSKELETAL REACTION, THE
CLLAIM WAS REOPENED AND CLOSED THREE TIMES BUT WITHOUT ANY ADDI—
TIONAL. PERMANENT PARTIAL DISABILITY AWARD, THE LAST DETERMINATION
ORDER WAS ENTERED ON NOVEMBER 4, 1974, ON MARCH 11, 19874,

DR, BARTELL HAD SAID THAT WITH THE AMOUNT OF PAIN CLAIMANT STATES
SHE HAS HE DOUBTED VERY MUCH IF SHE COULD DO ANY TYPE OF WORK ON
A REGULAR BASIS, :

DR. RENNEBOHM, A PSYCHIATRIST, TESTIFIED THAT CLAIMANT HAD
A MODERATELY SEVERE ANXIETY TENSION STATE, A PSYCHONEUROTIC CON=-
DITION ATTRIBUTABLE TO THE ACCIDENT, HE DID NOT CONSIDER THE
ANXIETY STATE OQUT OF THE ORDINARY IN THE CIRCUMSTANCES OF CLAI~
MANT'S CcASE, DR, RENNEBOHM FOUND NO EVIDENCE OF MALINGERING OR
ANY ATTEMPT BY CLAIMANT TO USE FUNCTIONAL DISORDER FOR PURPOSES
OF LITIGATION,

THE REFEREE FOUND THAT THE LAY TESTIMONY AND THE MEDICAL.
RECORD DEMONSTRATED PERMANENT TOTAL DISABILITY,

THE BOARD, ON DE NOVO REVIEW, CONCLUDES ., THAT ALTHOUGH
CLAIMANT'S MOTIVATION TO RETURN TO WORK MAY NOT BE THE VERY BEST,
THERE IS NO TYPE OF WORK WHICH CLAIMANT NOW QAN DO BECAUSE OF
HER LIMITED EDUCATION, WORK BACKGROUND AND PHYSICAL DISABILITY,
CLAIMANT HAS MADE A PRIMA FACIE CASE OF BEING WITHIN THE ODD-~LOT
DOCTRINE AND THE FUND HAS NOT SHOWN THAT THERE 1S ANY SUITABLE,
REGULAR AND SUSTAINED EMPLOYMENT AVAILABLE TO CLAIMANT IN HER
PRESENT CONDITION,

ORDER

THE ORDER OF THE REFEREE DATED MAY 2, 1975 IS AFFIRMED,

CLAIMANT' S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S
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FEE IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 450 DOLI.ARS
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

WCB CASE NO, 74--2989 OCTOBER 3, 1975

MARION CL.INTON, CLAIMANT
POZZ1, WILSON AND ATCHISON,
CLAIMANT-S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUEéTED BOARD REVIEW OF
A REFEREE'S ORDER AWARDING PENALTIES AND ATTORNEY FEES BASED ON
A FINDING OF UNREASONABLE DEI.AY AND RESISTANCE TO THE PAYMENT OF
MEDICAL EXPENSES,

THE STATE ACCIDENT INSURANCE FUND CONTENDS (1) THE REFEREE
HAD NO JURISDICTION TO ENTER ANY ORDER, (2) THERE IS NO STATUTORY
AUTHORIZATION FOR PENALTIES AND ATTORNEY FEES, (3) THE EVIDENCE
DID NOT JUSTIFY THE IMPOSITION OF PENALTIES AND ATTORNEY FEES,

THE UNDERLYING FACTS ARE NOT IN DISPUTE AND THE BRIEFS OF
THE PARTIES CLEARLY EXPRESS THEIR RESPECTIVE POSITIONS, WE FIND
OURSELVES IN AGREEMENT WITH. THE REFEREE'S OPINION AND ORDER FOR
THE REASONS EXPRESSED IN HIS OPINION AND IN THE BRIEF OF CLAIMANT'S
ATTORNEY, REVERSAL. OF THE COURT OF APPEALS RULING IN CAVINS V,
SAIF, 75 OAS 1963 ===ORm==(1975) MAKES CLEAR THAT ',.,,.A WORK~-
MAN WHOSE CLAIM IS ERRONEOUSLY REJECTED AND WHO 1S THEREBY
FORCED TO APPEAL SHOULD NOT BE FORCED TO BEAR THE ADDITIONAL
EXPENSE OF EMPLOYING AN ATTORNEY TO REPRESENT HIM.! THAT 1S -
EXACTLY WHAT OCCURRED IN THIS CASE AND IT OCCURRED BECAUSE OF
THE STATE ACCIDENT INSURANCE FUND'S UNREASONABLE CONDUCT, THUS
BOTH PENALTIES AND ATTORNEY FEES WERE FACTUALLY AND LEGALLY
JUSTIFIED,

THE STATE ACCIDENT INSURANCE FUND NEVERTHELESS CLAIMS THE
REFEREE WAS WITHOUT JURISDICTION TO ENTER ANY ORDER IN THIS CASE,
ALTHOUGH THE DISPUTE WAS INITIALLY PRESENTED AS A DENIED AGGRA-~
VATION CLAIM, WITH 1TSS THEN JURISDICTIONAL REQUIREMENT OF A SUP-
PORTING MEDICAL OPINION, THAT THEORY WAS ABANDONED BY THE CLAIl-~
MANT, THE DISPUTE ACTUALLY PRESENTED INVOLVED SIMPLY A “QUES-—~
TION CONCERNING A CLLAIM' WHICH WAS WITHIN THE REFEREE'S JURIS=~
DICTION, (ORS 656,283) WE THEREFORE ADOPT THE REFEREE'S
OPINION AND ORDER AS OUR OWN,

WHILE REVIEW OF THIS MATTER WAS PENDING, CLAIMANT'=S ATTORNEY
PRESENTED ANOTHER MEDICAL REPORT FROM DR, MC GREGOR CHURCH AND
MOVED THE BOARD FOR AN ORDER REMANDING THiS CASE TO THE REFEREE
SO THAT HE MIGHT REASSERT HIS CLAIM FOR AGGRAVATION ON THE REQUEST
FOR HEARING WHICH HE MADE BEFORE THE EXPIRATION OF THE 5 YEAR
STATUTE OF LIMITATION ON AGGRAVATION, WE CONCLUDE THE MOTION
SHOULD BE DENIED,

lN LIEU OF A REMAND HEARING THE BOARD CONCLUDES IT SHOULD,
PURSUANT TO ORS 656,278, EXERCISE ITS CONTINUING JURISDICTION
OVER THIS CL.AIM, THE STATE ACCIDENT INSURANCE FUND SHOULD BE



ORDERED BY A SEPARATE ORDER, TO HAVE CLAIMANT REEXAMINED BY HIS
TREATING PHYSICLIAN, IF ADDITIONAL TREATMENT IS INDICATED IT SHOULD
PROVIDE THE TREATMENT RECOMMENDED AND, IF NECESSARY, TEMPORARY
DISABILITY COMPENSATION, IF ADDITIONAL TREATMENT IS NOT RECOMMENDED,
THE STATE ACCIDENT INSURANCE FUND SHOULD SUBMIT THE CLAIM TO THE
BOARD" S EVALUATION DIVISION FOR AN EVALUATION AND ADVISORY RATING

OF CLAIMANT'S PERMANENT DISABILITY,

ORDER

THE OPINION AND ORDER OF THE REFEREE DATED THE 20TH OF
JANUARY 1975 1S HEREBY AFFIRMED AND THE STATE ACCIDENT INSURANCE
FUND IS HEREBY FURTHER ORDERED TO PAY FORTHWITH, THE MEDICAL
EXPENSES FOR WHICH IT HAS ADMITTED LIABILITY.

CLAIMANT'S ATTORNEY, DONALD WILSON, 1S HEREBY AWARDSED A
REASONABLE ATTORNEY'S FEE OF 300 DOLLARS PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND FOR H'S SERVICES IN CONNECTION WITH BOARD
REVIEW,

WCB CASE NO, 74—2989  OCTOBER 3, 1975

MARION CLINTON, CLAIMANT

POZZi, WILSON AND ATCHISON, .
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
DISABILITY PREVENTION DIVISION
REQUEST FOR REVIEW BY SAIF

By orRpDER ON REVIEW DATED OCTOBER 3, 1975, THE WORKMEN'S
COMPENSATION BOARD DENIED CLAIMANT'S MOTION TO REMAND WCB
NO, 74-2989 TO THE REFEREE FOR FURTHER HEARING CONCERNING A
CLAIMED AGGRAVATION OF DISABILITY, THE BOARD CONCLUDED THE MOST
APPROPRIATE COURSE WAS TO PROCEED UNDER ITS OWN MOTION AUTHORITY
GRANTED PURSUANT TO ORS 656,278, ‘ '

PURSUANT TO THAT AUTHORITY, WE CONCLUDE THE STATE ACCIDENT
INSURANCE FUND SHOUL D ARRANGE FOR A REEXAMINATION OF CLLAIMANT BY
HIS TREATING PHYSICIAN, DR, MC GREGOR CHURCH, IF THE EXAMINATION
REVEALS ADDITIONAL TREATMENT IS REQUIRED IT SHOULD PROVIDE SUCH
TREATMENT AND APPROPRIATE TIME LOSS COMPENSATION IF A STATUS OF
TOTAL DISABILITY 1S MEDICALLY VERIFIED,

lF TOTAL DISABILITY iS FOUND THE SUBMISSION OF THE CLAIM TO
THE EVALUATION DIVISION SHOULD BE DELAYED UNTIL CLAIMANT APPEARS
TO BE MEDICALLY STATIONARY FOLLOWING SUCH STATUS, OTHERWISE,
THE FUND SHOULD SUBMIT THE CLAIM TO THE BOARD'S EVALUATION DIVI-
SION UPON RECEIPT OF THE REEXAMINATION REPORT FOR PREPARATION OF
AN ADVISORY RATING OF PERMANENT DISABILITY,

FoLLOWING RECEIPT OF THE ADVISORY RATING, THE BOARD WILL
ISSUE AN OWN MOTION ORDER SUBJECT TO THE APPEAL PROVISION OF
ORS 656,278,

It is so orRDERED.
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WCB CASE NO, 74—4299 OCTOBER 7, 1975

ARTHUR W, CLAWSON, CLAIMANT
NICK CHAIVOE, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUE ST FOR REVIEW BY CLAIMANT

{

ReVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE ORDER OF THE
REFEREE WHICH SUSTAINED THE EMPLOYER'S DENIAL OF CLAIMANT'S

CLAIM FOR AGGRAVATION,

CLAIMANT, A 46 YEAR OLD TRUCK DRIVER, SUFFERED A COMPEN-
SABLE INJURY ON SEPTEMBER 9, 1971, THE CLAIM WAS CLOSED ON
APRIL 16, 1973, WITH AN AWARD OF 80 DEGREES EQUAL TO 25 PERCENT
UNSCHEDULED DISABILITY. CLAIMANT COMPLETED A COURSE IN DIESEL
MECHANICS UNDER A VOCATIONAL REHABILITATION PROGRAM ON OTZTOBER 30,
1973, AND BECAME THE OWNER AND OPERATOR OF AN AUTOMOBILE REPAIR
FACILITY,

AsouT JUuLy t, 1974, CLAIMANT, AS A VACATION, TRAVELLED TO
STOCKTON, CALIFORNIA AND ONTO YELLOWSTONE NATIONAL PARK, ON
JUuLy 9, 1974, CLAIMANT SUSTAINED A MYOCARDIAL INFARCTION AND WAS
HOSPITALIZED FOR TWO WEEKS, HE WAS DISCHARGED FROM THE HOSPITAL
AND RETURNED TO PORTL.AND, HOWEVER, HIS CARDIOLOGIST HAD NOT, AT
THE TIME OF THE HEARING, APPROVED HIS RETURN TO WORK,

ON AUGUST 28, 1974, CLAIMANT SAW DR, ECKHARDT COMPLAINING
OF DEEP ACHING AND SOME MUSCLE SPASM IN THE LOWER BACK, DR,
ECKHARDT EXPRESSED HIS OPINION THAT THIS WAS AN AGGRAVATION OF
CLAIMANT'™S PREVIOUS BACK PROBLEM AND REQUESTED, ON SEPTEMBER 3,
1974, THAT THE CLAIM BE REOPENED FOR TREATMENT, ON NOVEMBER 25,
1974, THE FUND, CONSIDERING THE CLAIM AS A ZTLAIM FOR AGGRAVATION,
DENIED SAME,

ThHEe REFEREE, RELYING UPON OFFICE NOTES OF DR, ECKHARDT
DATED AUGUST 28, 1974, WHICH STATED —=—~ "THIS PATIENT HAS HAD AN
INCREASE IN HIS BACK DISCOMFORT (RECENTLY) (UNDERSCORED)

(EMPHASIS ADDED) , CONCLUDED THAT BECAUSE OF THE VACATION AND THE
HEART ATTACK, CLAIMANT HAD NOT BEEN EXPOSED TO ANY WORK FOR
ALMOST TWO MONTHS, THEREFORE, IT WAS MORE LOGICAL TO CONSIDER
THE SYMPTOMS TO WHICH DR, ECKHARDT REFERRED AS SYMPTOMS WHICH
AROSE WITHIN TWO OR THREE WEEKS PRIOR TO AUGUST 28, 1974, THE
REFEREE, FOLLOWING THIS LOGIC, ASSUMED THAT CLAIMANT HAD HAD NO
INCREASED BACK SYMPTOMS REQUIRING TREATMENT UNTIL SHORTLY BEFORE
AUGUST 28, 1974, AND THAT HF FAILED TO ESTABLISH CAUSAL RELATION~
SHIP BETWEEN THOSE INCREASED SYMPTOMS AND HIS 1971 INJURY,

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLU~
SIONS OF THE REFEREE, THE E VIDENCE THAT CLAIMANT SUFFERED AN
AGGRAVATJON OF HIS 1971 INJURY |S MORE THAN ADEQUATELY SUPPLIED ——
FIRST, 8Y A LETTER FROM DR, ECKHARDT DATED SEPTEMBER 3, 1974,
WHEREIN HE ADVISED THE FUND THAT CLAIMANT HAD DEVELOPED FURTHER
BACK DISCOMFORT WHICH HE FELT WAS SECONDARY TO HIS OLD BACK
PROBLEM AND HAD BEEN AGGRAVATED BY HIS PRESENT OCCUPATION, SECOND,
BY A LETTER FROM DR, ECKHARDT, DATED NOVEMBER 6, 1974, WHERE
HE REITERATED HIS FIRST OPINION THAT THE PRESENT LOW BACK DISABILITY
SUFFERED BY CLAIMANT WAS RELATED TO INJURIES WHICH HE SUFFERED IN
A TRUCK ACCIDENT IN JULY OF 1971,
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THE FACT THAT THERE WAS SOME TIME LAPSE BETWEEN THE LAST
DAY CLAIMANT WAS KNOWN TO HAVE WORKED, NAMELY, JUNE 30, 1974,
AND AUGUST 28, 1974, WHEN HE SAW DR, ECKHARDT COMPLAINING OF LOW
BACK PAIN, IS IMMATERIAL, THE MEDICAL OPINION EXPRESSED BY
DR, ECKHARDT CLEARLY INDICATES THAT CLAIMANT'S PRESENT CONDITION
RELATED TO HIS ORIGINAL INJURY AND HAD WORSENED ON AUGUST 28,
1974, THAT IS SUFFICIENT TO SUSTAIN THE CLAIM FOR AGGRAVATION IN
THE ABSENCE OF ANY MEDICAL EVIDENCE TO THE CONTRARY, THERE 1S
NO EVIDENCE THAT THE HEART ATTACK SUFFERED BY CLAIMANT WHILE ON
VACATION WAS THE CAUSE FOR CLAIMANT RETURNING TO RECEIVE CARE AND
TREATMENT FROM DR, ECKHARDT,

ORDER
THE ORDER OF THE REFEREE DATED MARCH 27, 1975 IS REVERSED,

CL.AIMANT' S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S
FEE IN CONNECTION WITH HIS SERVICES BEFORE THE REFEREE, THE SUM
OF 750 DOLLARS TO BE PAID BY THE STATE ACCIDENT INSURANCE FUND,

CLAIMANT'S COUNSEL 1S AWARDED AS A REASONABLE ATTORNEY'S
FEE IN CONNECTION WITH HIS SERVICES ON BOARD REVIEW, THE SUM OF
250 DOLLARS,

SAIF CLAIM NO, C 167511 . OCTOBER 7, 1975

HOWARD E, PALMER, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

OWN MOTION ORDER ALLOWING ATTORNEY FEE

ON SEPTEMBER 9, 1975, THE BOARD RECEIVED A PETITION FROM
CLAIMANT REQUESTING THE BOARD TO EXERCISE ITS "OWN MOTION' JURIS~
DICTION PURSUANT TO THE PROVISIONS OF ORS 656,278 AND REOPEN HIS
CLAIM WHICH WAS INITIALLY CLOSED BY BOARD DETERMINATION DATED
AUGUST 18, 1969, SAID PETITION WAS ACCOMPANIED BY A REPORT FROM
DR, POULSON DATED AUGUST 1, 1975,

A COPY OF THE PETITION WAS FURNISHED TO THE STATE ACCI-
DENT INSURANCE FUND AND, SUBSEQUENTLY, THE BOARD WAS INFORMED
THAT THE FUND WOULD VOLUNTARILY REOPEN CLAIMANT'S CLAIM COM-=
MENCING ON THE DATE OF SURGERY,

UNDER THE FOREGOING CIRCUMSTANCES, THE BOARD DID NOT FEEL
IT NECESSARY TO ISSUE ITS OWN MOTION ORDER, HOWEVER, IT DOES
BELIEVE THAT CLAIMANT' S COUNSEL IS ENTITLED TO A NOMINAL ATTORNEY
FEE,

ORDER

lT 1S HEREBY ORDERED THAT CLAIMANT'S COUNSEL RECEIVE AS A
REASONABLE ATTORNEY'S FEE 25 PERCENT OF THE INCREASED COMPENSATION
RECEIVED BY CLAIMANT AS A RESULT OF THE VOLUNTARY REOPENING OF
HIS CLAIM, NOT TO EXCEED 75 DOLLARS,
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WCB CASE NO, 74—3507 OCTOBER 7, 1975

KENNETH W, WELLS, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE: CLAIMANT REQUESTS REVIEW BY THE BOARD OF A PORTION OF AN
ORDER OF THE REFEREE WHICH DENIED CLAIMANT'S CLAIM FOR COMPENSATION
FOR A LEFT SHOULDER CONDITION AND DIRECTED PAYMENT TO CLAIMANT'S
ATTORNEY OF A FEE OF 25 PERCENT OF THE INCREASED COMPENSATION PAY-~
ABLE OUT OF THE INCREASED COMPENSATION RATHER THAN PAYABLE BY SAIF,
THE REFEREE HAD, ADDITIONALLY, AWARDED CLAIMANT AN ADDITIONAL
38,4 DEGREES FOR 20 PERCENT PARTIAL LOSS OF THE RIGHT ARM AND
DIRECTED SAIF TO PAY CLAIMANT THE SUM OF 10 DOLLARS AS A PENALTY
UNDER ORS 656,262 (8) FOR UNREASONABLE FAILURE OR DELAY IN PAYMENT
OF COMPENSATION,

CLAIMANT SUFFERED A COMPENSABLE INJURY ON AUGUST 30, 1972,
HE HAD PREVIOUSLY SUFFERED INJURIES TO BOTH HIS RIGHT AND LEFT
SHOULDER WITHOUT ANY RESIDUAL DISABILITY, THE ONLY AREA OF HIS
BODY TO WHICH DIRECT TRAUMA WAS INFLICTED ON AUGUST 30, 1972, WAS
AN AREA BELOW THE RIGHT ARMPIT, THERE WAS NO DIRECT TRAUMA TO
THE LEFT SHOULDER OR TO THE LEFT SIDE OF THE BODY, THE REFEREE
FOUND NO EVIDENCE THAT ANY LEFT SHOULDER INVOLVEMENT WAS FROM
REFERRED OR RADIATING PAIN, DISTRESS OR IMPAIRMENT FROM THE RIGHT
SHOULDER, RIGHT SIDE OF THE TRUNK OR RIGHT ARM INVOLVEMENT AND
CONCLUDED THE CLAIMANT HAD NOT SUFFERED A COMPENSABLE INJURY TO
HIS LEFT SHOULDER ON AUGUST 30, 1972,

CLA!MANT HAS RECEIVED BY DETERMINATION ORDER DATED AUGUST 20,
1974, AN AWARD OF 96 DEGREES EQUAL. TO 30 PERCENT UNSCHEDULED
DISABILITY OF THE RIGHT SHOUL.DER, THE REFEREE FOUND THAT CLAIMANT
WAS UNDERTAKING A VOCATIONAL TRAINING COURSE AS AN AUTO PARTS MAN,
THAT HE SHOULD BE ABLE TO RETURN TO SUITABLE LIGHTER WORK AND HIS
ACTUAL EARNING LEVEL SHOULD BE APPROXIMATELY THE SAME AS WHEN HE
WAS INJURED, THEREFORE, HE MADE NO INCREASE IN THE AWARD FOR
UNSCHEDULED DISABILITY, HE FOUND THAT, IN ADDITION TO THE UNSCHE~
DULED DISABILITY, CLAIMANT HAD ALSO SUFFERED ACTUAL LOSS OF FUNCTION
OF HIS RIGHT ARM AND AWARDED CLAIMANT 38,4 DEGREES THEREFOR,

THE REFEREE CONCLUDED THAT PENALTIES SHOULD BE IMPOSED UPON
THE FUND FOR ITS UNREASONABLE CONDUCT REGARDING PAYMENT OF THE
RELEVANT MEDICAL EXPENSES, IN AUGUST, 1973, CLAIMANT®>S THEN
TREATING PHYSICIAN INDICATED A POSSIBILITY OF A RIGHT SHOULDER ARTH-
ROGRAM AND, ON JUNE 18, 1974, SUCH SURGERY WAS PERFORMED, THE
FUND WAS BILLED FOR THIS BUT SUBSEQUENTLY REJECTED IT AND CLAIMANT
WAS THEN BILLED, BECAUSE OF THE REJECTION CLAIMANT REQUESTED THAT
THE DENIAL OF PAYMENT WAS SUFFICIENT TO JUSTIFY IMPOSITION OF
PENALTIES AND AN ATTORNEY'S FEE TO BE PAID BY THE FUND, ALTHOUGH
THE REFEREE AGREED THAT THE FUND SHOULD HAVE IMMEDIATELY PAID THE
MEDICAL EXPENSES INCURRED AND, ACCORDINGLY ASSESSED 25 PERCENT
OF THE AM(?UNT OF THE BILL (10 DOLLARS) AS A PENALTY FOR ITS UN=~
REASONABLE CONDUCT, HE FELT THE AMOUNT OF TIME CONSUMED IN THE
HEARING WAS NOT SUFFICIENT, IN RELATION TO THE OTHER ISSUES PRE-
SENTED, TO JUSTIFY AWARDING AN ATTORMEY'S FEE,
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THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE WELL WRITTEN,
COMPREHENSIVE OPINION AND ORDER OF THE REFEREE, THE BOARD FOUND
NO EVIDENCE TO SUPPORT THE CLA!M FOR A COMPENSABLE INJURY TO
CLAIMANT' S LEFT SHOULDER AND THE BOARD BELIEVES THAT THE REFEREE,
HAVING HEARD ALL THE ISSUES, WAS IN THE BEST POSITION TO DETER=~
MINE WHETHER OR NOT AN ATTORNEY->S FEE SHOULD BE ASSESSED WHEN
SUCH ASSESSMENT IS BASED UPON A RELATIVELY MINOR ISSUE,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 28, 1975 IS AFFIRMED,

SAIF CLAIM NO, AB 35989 OCTOBER 8, 1975

RUBY M, ROLO, CLAIMANT
ROY KILPATRICK AND MILO POPE,
CLAIMANT>S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
OWN MOTION ORDER

PURSUANT TO THE BOARD'S OWN MOTION AUTHORITY GRANTED BY
ORS 656,278, THIS MATTER WAS REFERRED TO THE HEARINGS DIVISION
TO CONVENE A HEARING AND TAKE EVIDENCE REGARDING CLAIMANT%S
PRESENT PHYSICAL CONDITION, THE CAUSATION OF HER BACK AND LEFT
LEG PROBLEMS AS THEY RELATE TO THE INDUSTRIAL INJURY INVOLVING
THE RIGHT LEGI. AND THE EXTENT OF HER PRESENT PERMANENT PARTIAL
DISABILITY,

‘THE BOARD HAS NOW RECEIVED THE RECOMMENDATIONS MADE BY
THE REFEREE UPON HEARING, AND CONCURS WITH HIS FINDING THAT CL.Al-~-
MANT 1S PERMANENTLY AND TOTALLY DISABLED,

ORDER ,

THE BOARD AFFIRMS AND ADOPTS THE RECOMMENDATIONS OF THE
REFEREE, ATTACHED HERETO AND BY THIS REFERENCE MADE A PART
HEREOF, AS THE ORDER OF THE BOARD; AND CLAIMANT SHALIL BE CON-
SIDERED AS PERMANENTLY AND TOTALLY DISABLED, AS DEFINED BY
ORS 656,206 FROM SEPTEMBER 29, 1975,

COUNSEL FOR CLAIMANT 1S AWARDED, AS A REASONABLE ATTORNEY'S

FEE, 25 PERCENT OF THE INCREASED COMPENSATION MADE PAYABLE BY
THIS ORDER, NOT TO EXCEED 2,300 DOLLARS,
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WCB CASE NO, 74—3614 OCTOBER 8, 1975

ERMA BLOM, CLAIMANT

JOHN U, GROVE, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
ORDER ON MOTION

ON OCTOBER 1, 1975, CLAIMANT FILED A MOTION REQUESTING THE
WORKMEN'! S COMPENSATION BOARD TO ORDER THE ABOVE~ENTITLED MATTER
REMANDED TO THE HEARINGS DIVISION FOR THE PURPOSE OF SUBMITTING
ADDITIONAL MEDICAL TESTIMONY CONCERNING THE COMPENSABILITY OF
CLAIMANT!S DENIED CLAIM OR, IN THE ALTERNATIVE, FOR AN ORDER RE=
OPENING THE RECORD FOR THE PURPOSE OF ADMITTING AN ADDITIONAL
MEDICAL. REPORT,

THE BOARD CONCLUDES THERE HAS BEEN NO SHOWING THAT THE
ADDITIONAL MEDICAL TESTIMONY CONCERNING THE COMPENSABILITY OF
CLAIMANT" S DENIED CLAIM WAS UNAVAILABLE AT THE TIME OF THE
HEARING OR THAT THERE HAD BEEN ANY RECENT DISCOVERY OF NEW MEDI-~
CAL EVIDENCE OR THAT ANY NEW MEDICAL EVIDENCE WOULD ADD ANYTHING
TO THE RECORD, '

THEREFORE, THE MOTION TO REMAND OR, IN THE ALTERNATIVE, TO
REOPEN IS HEREBY DENIED,

WCB CASE NO, 752366 OCTOBER 8, 1975

(MRS,) ROBERT Z, CARTER, CLAIMANT

DEPT, OF JUSTICE, DEFENSE ATTY,
OWN MOTION ORDER :

PURSUANT TO THE BOARD' S.OWN MOTION AUTHORITY GRANTED BY
ORS 656,278, THIS MATTER WAS REFERRED TO THE HEARINGS DIVISION
TO CONVENE A HEARING AND TAKE TESTIMONY REGARDING CLAIMANT'S
NEED FOR FURTHER CARE, TREATMENT, AND-OR HOSPITALIZATION AND TO
DETERMINE IF SUCH MEDICAL SERVJCES ARE NECESSITATED BY A RECURRENCE
OF THE SYMPTOMS RELATED TO THE INDUSTRIAL INJURY WHICH SHE SUS=-
TAINED IN JUNE 1966,

THE RECOMMENDATION MADE BY THE REFEREE UPON HEARING HAVE
NOW BEEN MADE, AND THE BOARD CONCURS WITH HIS FINDING THAT CLAI~
MANT' S CLAIM BE ACCEPTED FOR BENEFITS UNDER THE PROVISIONS OF
ORS 656,245,

ORDER
THE BOARD AFFIRMS AND ADOPTS THE RECOMMENDATIONS OF THE

REFEREE, ATTACHED HERETO AND BY THIS REFERENCE MADE A PART HERE-~
OF, AS THE ORDER OF THE BOARD,
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WCB CASE NO, 74—4493  OCTOBER 9, 1975

LEVI MEDFORD, CLAIMANT
HAROLD W, ADAMS, CLAIMANT'S ATTY,
FRANK A, MOSCATO, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

RevIEWED BY COMMISSIONERS MOORE AND SLLOAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER
WHICH DISMISSED THE ABOVE~ENTITLED MATTER UPON REQUEST OF THE
EMPLOYER,

THE CLAIMANT HAD SUFFERED A COMPENSABLE INJURY ON NOVEM-—
BER 2, 1972, AND WAS TREATED BY DR, CHESTER, AN ORTHOPEDIC
SURGEON, CLAIMANT RETURNED TO WORK ON JulyY 28, 1973, AND APPROXI-~
MATELY 15 MONTHS LATER WAS SENT TO THE SALEM MEMORIAL HOSPITAL
BY DR, CHESTER FOR SEVERAL TESTS, THE BILEL OF 70 DOLLARS FOR THE
TESTING WAS SENT TO THE CARRIER, THE CARRIER DECLINED TO MAKE
IMMEDIATE PAYMENT UNTIL IT MADE A FULL INVESTIGATION WITH RESPECT

'

TO ITS RESPONSIBILITY FOR THE:X BILL,

HN REPLY TO AN INQUIRY BY THE CARRIER, DR, CHESTER STATED
THE BILL WAS RELATED TO THE ORIGINAL INJURY, HOWEVER, PRIOR TO
THIS REPLY, CLANIMANT HAD REQUESTED A HEARING,

UF'ON RECEIPT OF THE INFORMATION FROM DR, CHESTER, PAYMENT
WAS MADE AND THE EMPLOYER REQUESTED A DISMiISSAL, ASSERTING THAT
IT HAD THE INHERENT RIGHT OF QUESTIONING BILLS RECEIVED WITHOUT
SUPPORTING DOCUMENTATION, ’

THE REFEREE RULED THAT PAYMENT OF THE BILL HAVING BEEN MADE,
THE ONLY QUESTION BEFORE HIM WAS WHETHER OR NOT THE EMPLOYER
SHOULD BE ASSESSED A PENALTY FOR ! UNREASONABLE® DELAY ~
(ORS 656,262(8)) AND=OR BE DIRECTED TO PAY CLAIMANT'S ATTORNEY A
FEE (ORS 656,382 (1)), HE CONCLUDED THAT THE CARRIER'S DELAY IN
ACCEPTING THE BILL WAS NOT UNREASONABLE, THE CLAIMANT, HIMSELF,
TESTIFIED HE SUFFERED NO HARDSHIP BY THE ALLEGED DELAY, HE DIDN'T
PAY THE BiLL NOR DID HE RECEIVE ANY PROBLEMS FROM THE CREDIT
BUREAU NOR WAS TREATMENT REFUSED HIM OR DELAYED BECAUSE OF THE
UNPAID BILL, ACCORDINGLY, THE REFEREE DISMISSED THE MATTER,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE CONCLUSION
OF THE REFEREE AND AFFIRMS HIS ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MAY 13, 1975 IS AFFIRMED,
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WCB CASE NO, 74-2541 CCTOBER 9, 1975

BRENDA BOWEN (now BRENDA LEWALLEN)
JOHN D, LOGAN, CLAIMANT'S ATTY,

JONES, LANG, KLEIN, WOLF AND SMITH,
DEFENSE ATTYS,

ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORK=~
MEN'S COMPENSATION BOARD IN THE ABOVE-ENTITLED MATTER BY THE
CLAIMANT, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN,

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE
REFEREE IS FINAL BY OPERATION OF LAW,

WCB CASE NO, 75—296 OCTOBER 9, 1975

PEGGIE ROBERTS, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS,

FRANK MOSCATO, DEFENSE ATTY,
REQUEST FOR REVIEwW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILLSON, MOORE AND SLOAN,

THE EMPLOYER REQUESTS BOARD REVIEW OF A REFEREE'S ORDER
WHICH DIRECTED IT TO PAY FOR CERTAIN MEDICAL BILLS AND FOR CHILD
CARE EXPENSES INCURRED BY CLAIMANT DURING HER HOSPITALIZATION AND
PERIOD OF RECOVERY, THE REFEREE'S ORDER ALSO IMPOSED PENALTIES
AND ATTORNEY'S FEES FOR UNREASONABLE REFUSAL TO PAY THE CHILD CARE
EXPENSES,

CLAIMANT SUSTAINED TRAUMATIC AMPUTATION OF HER LEFT INDEX
FINGER ON AUGUST 14, 1974, WHILE EMPLOYED AS A CLEANUP PERSON IN
THE EMPLOYER'S MILL, CLAIMANT WAS HOSPITALIZED FROM AUGUST 14,
1974, TO AUGUST 19, 1974, UNDER THE CARE OF DR, K, CLAIR ANDERSON,
ALTHOUGH CLAIMANT WAS SUBSEQUE NTLY REHOSPITALIZED, THE MEDICAL.
EXPENSES, THE PAYMENT OF WHICH BY THE EMPLOYER WAS AN I1SSUE BEFORE
THE REFEREE, WERE INCURRED DURING THE AUGUST 14, 1974, SURGERY,
CLAIMANT RECEIVED PERIODIC BILLINGS FOR X~RAY CHARGES IN THE AMOUNT
OF 12 DOLLARS AND ANETHESIA (SIC) SERVICES I N THE AMOUNT OF 64 DOLLARS,
SHE DID NOT SEND THESE BILLS TO THE CARRIER NOR DID SHE PAY THEM
HERSELF BUT DEMAND FOR PAYMENT OF BOTH BILLS WAS MADE BY CLAIMANT'S
ATTORNEY, AT THE DATE OF THE HEARING, THERE WAS NO EVIDENCE THAT
EITHER BILL HAD BEEN PAID BY THE EMPLOYER,

THE REFEREE, RELYING UPON THE PROVISIONS OF ORS 656,262 (1),
WHICH IMPOSES UPON AN EMPLOYER RESPONSIBILITY FOR CLAIM PROCESS~
ING, CONCLUDED THAT CLAIMANT HAD ESTABLISHED A PRIMA FACIE CASE
SHOWING UNREASONABLE RESISTANCE OR DELAY BY THE EMPLOYER RE-
GARDING PAYMENT OF THE X—RAY AND ANETHESIA (SIC) STATEMENTS AND THAT
THE EMPLOYER FAILED TO EITHER EXPLAIN ITS DELAY IN MAKING SUCH
PAYMENT OR SHOW, IN FACT, THAT PROMPT PAYMENTS HAD BEEN MADE,

THE REFEREE IMPOSED A PENALTY OF 25 PERCENT OF THE AMOUNTS OF THE
MEDICAL SERVICES UNDER THE PROVISIONS OF ORS 656,268 (8) AND
AWARDED CLAIMANT'S ATTORNEY A FEE OF 300 DOLLARS,
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WITH RESPECT TO THE ISSUE OF CHILD CARE EXPENSES, THE EVI-
DENCE INDICATES THAT CLAIMANT HAS: SIX CHILDREN AT HOME, AGES
FOUR TO TEN YEARS, ONE CHILD HAS SERIOUS MEDICAL PROBLEMS AND
REQUIRES CLOSE AND CONTINUAL SUPERVISION, THE CLAIMANT, BEING
UNABLE TO CARE FOR THESE THILDREN WHILE HOSPITALIZED AND DURING
HER PERIOD OF RECOVERY, EMPLOYED A LADY TO CARE FOR THE CHILDREN
DURING CERTAIN PERIODS OF TIME,

-AFTER CLAIMANT WAS RELEASED FROM THE HOSPITAL, THE FIRST
TIME ON AUGUST 19, 1974, HER PERIOD OF RECOVERY EXTENDED TO
AUGUST 26, 1974, AND THE BABY SITTER CARED FOR THE CHILDREN ON
A 24 HOUR BASIS AT A RATE OF 15 DOLLARS A DAY, CLAIMANT WAS BILLED
180 DOLL.ARS FOR THESE SERVICES, CLAIMANT' S SECOND HOSPITALIZATION
WAS FROM JANUARY 1, 1975, TO JANUARY 13, 1975, AND HER PERIOD OF
RECOVERY THEREAFTER EXTENDED TO JANUARY 29, 1975, AT HER MOTHER' S
HOME, AND TO FEBRUARY 13, 1975, AT HER OWN HOME, THE SAME LADY
CARED FOR THE CHILDREN ON A 24 HOUR BASIS BETWEEN JANUARY 7 AND
JANUARY 29, 1975, AT THE SAME RATE PER DAY AND ON A PART TIME
BASIS, BETWEEN JANUARY 30, 1975, AND FEBRUARY 13, AT THE RATE OF
8 DOLLARS PER DAY, FOR THESE SERVICES, CLAIMANT RECEIVED A STATE~
MENT IN THE AMOUNT OF 465 DOLLARS,

. THE EMPLOYER DECLINED RESPONSIBILITY FOR THE AUGUST 1974
EXPENSES ALLEGING THAT THE WORKMEI_\I'SCOMPENSATION ACT DID NOT
SPECIFICALLY PROVIDE FOR SUCH EXPENSES, HOWEVER, AS A MATTER OF
‘COMPANY POLICY, IT DID ALLOW A PER DIEM OF 5§ DOLLARS FOR A TOTAL
OF 65 DOLLARS, DEMANDS FOR PAYMENT IN FULL FOR BOTH THE AUGUST
1974 AND THE JANUARY 1975 CHILD CARE EXPENSES WERE MADE, FIRST
ON DECEMBER 26, 1975, AND AGAIN ON FEBRUARY 24, 1975, BUT THE
EMPLOYER HAS NOT MADE ANY FURTHER PAYMENTS BEYOND THE AFORE=~
SAID 65 DOLLARS, IT WAS STIPULATED THAT ALL DEMAND LETTERS HAD
BEEN RECEIVED BY THE CARRIER,

THE EMPLOYER CONTENDS THAT [IT HAD NO RESPONSIBILITY AS A
MATTER OF LAW FOR CHILD CARE SERVICES AND, IN THE EVENT THAT THE
REFEREE SHOULD DETERMINE THAT IT DID HAVE SUCH RESPONSIBILITY, THAT
IT SHOULD BE LIMITED TO THE AMOUNT EXCEEDING CLAIMANT'S ORDINARY
CHILD CARE SERVICES, THE EVIDENCE INDICATES THAT THE LADY EMPLOYED
BY CLAIMANT WAS HER REGULAR BABY SITTER AND HER REGULAR EMPLOY-
MENT RATES FOR FIVE DAYS A WEEK, NINE HOURS PER DAY, RANGED BETWEEN
8,50 DOLLARS AND 10 DOLLARS PER DAY,

THE QUESTION TO BE DETERMINED BY THE REFEREE WAS WHETHER
CHILD CARE, WHEN AUTHORIZED OR APPROVED BY THE WORKMAN'S
TREATING PHYSICIAN, WAS A PROPER 'MEDICAL' OR "OTHER RELATED
SERVICE" WHICH WOULD BE THE RESPONSIBILITY OF THE EMPLOYER UNDER
THE PROVISIONS OF ORS 656,245 (1), THE REFEREE CONCLUDED, AFTER
CONSIDERING THAT THE EXPENSE WOULD NOT HAVE BEEN INCURRED BUT
FOR THE INDUSTRIAL INJURY, THAT IT WAS AUTHORIZED OR APPROVED BY
CLAIMANT'S PHYSICIAN, THAT THE PHYSICAL STATE OF CLAIMANT DURING
THE HOSPITALIZATION AND PERIOD OF RECOVERY PRECLUDED CLAIMANT FROM
CARING FOR HER CHILDREN HERSELF, THAT THE CHILD CARE AIDED CLAIMANT
IN THE RECOVERY PROCESS, AND, CONSIDERING THE UNWRITTEN ADMINI~
STRATIVE POLICY REGARDING CHILD CARE EXPENSES, THAT SUCH EXPENSES
INCURRED BY CLAIMANT WERE COMPENSABLE ' MEDICAL"' OR "OTHER RELATED
SERVICES' UNDER THE PROVISIONS OF ORS 656,245 (1),

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE'S
CONCLUSION THAT THE EMPLOYER DID NOT MEET ITS RESPONSIBILITY FOR
PROCESSING CLAIMANT'S CLAIM BY ITS FAILURE TO PAY THE CHARGES FOR
X—~RAY AND ANETHESIA(SIC)SERVICES AFTER A DEMAND FOR PAYMENT OF SUCH
CHARGES HAD BEEN MADE UPON IT, CLAIMANT WAS, THEREFORE, REQUIRED
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TO REQUEST A HEARING AND PRESENT EVIDENCE BEFORE THESE BILLS
WERE PAID, THE BOARD CONCLUDES THAT THE IMPOSITION OF THE
PENALTY UNDER ORS 656,268 (8) AND THE ASSESSMENT OF ATTORNEY' S
FEES TO BE PAID BY THE EMPLOYER WAS PROPER,

THE BOARD, AFTER CONSIDERING THE SECOND ISSUE OF CHILD CARE
EXPENSE, NOTES THAT THIS IS A VERY UNIQUE CASE, IN FACT, A CASE
OF FIRST IMPRESSION BEFORE THE BOARD, HOWEVER, AFTER CONSIDERING
THE CASES CITED BY THE REFEREE AS INDICATIVE OF THE LIBERAL POLICY
OF THE BOARD WITH RESPECT TO THE INCLUSION OF CERTAIN EXPENSES AS
""MEDICAL"' OR "OTHER RELATED SERVICES' REFERRED TO IN ORS 656,245 (1),
CONCLUDES THAT THE CHILD CARE EXPENSES MUST BE CONSTRUED AS A
SERVICE CONTEMPLATED UNDER THE PROVISIONS OF ORS 656,245 (1) AND
THAT THE CLAIM THEREFOR IS THE RESPONSIBILITY OF THE EMPLOYER,

THE EVIDENCE STRONGLY INDICATES THAT WITHOUT THE CHILD CARE
SERVICES WHICH CLAIMANT RECEIVED HER RECOVERY MIGHT HAVE BEEN
IMPAIRED OR, AT THE VERY LEAST, HER PERIJOD OF RECOVERY WOULD
HAVE BEEN PROLONGED, DR, ANDERSON EXPRESSED HIS FEELING THAT A
BABY SITTER WOULD BE NECESSARY FOR CLAIMANT'S CHILDREN DURING
HER AUGUST HOSPITALIZATION AND, ON JANUARY 30, 1975, DR, ELLISON
STATED THAT CLAIMANT HAD HAD FULL TKME ROUND-THE-~CLOCK CHILD
CARE FROM JANUARY 7 UNTIL JANUARY 29, AND WOULD NEED DAY TIME
CARE OF HER CHILDREN FOR AT LEAST TWO MORE WEEKS,

' THE BOARD CONCLUDES THAT THE REFEREE WAS CORRECT IN ORDERING
THE EMPLOYER TO ASSUME RESPONSIBILITY FOR CLAIMANT'S CHILD CARE
EXPENSES AND APPROVING AN AWARD OF 25 PERCENT OF THE INCREASED
COMPENSATION FOR CHILD CARE SERVICES TO BE PAID THEREFROM, PAYABLE
AS PAID, TO CLAIMANT'S ATTORNEY AS A REASONABLE ATTORNEY'S FEE,

ORDER
THE ORDER OF THE REFEREE DATED MAY 5, 1975 1S AFFIRMED,

COUNSEL FOR CLAIMANT IS AWARDED AS A REASONABLE ATTORNEY' S
FEE THE SUM OF 400 DOLLARS, PAYASBLE BY THE EMPLOYER, FOR SER=~
VICES IN CONNECTION WITH THIS BOARD REVIEW,

CoMMISSIONER GEORGE A,. MOORE DISSENTS AS FOLLOWS —=
THis REVIEWER RESPECTFULLY DISSENTS FROM THE POSITION OF
THE MAJORITY OF THE BOARD,

WiTH RESPECT TO 1SSUE NO., 1, PAYMENT OF MEDICAL, THERE IS
CERTAINLY NO EVIDENCE OFFERED BY THE CLAIMANT THAT THE BILLS WERE
NOT PAID AFTER THEY WERE FORWARDED TO THE EMPLOYER'S CARRIER,
FURTHER, IT IS ADMITTED THAT THERE WAS NO CAUSE FOR EMBARRASSMENT
TO THE CLAIMANT SUCH AS DUNNING LETTERS OR TELEPHONE CALLS, THERE
IS NO REQUIREMENT FOR THE EMPLOYER OR THE FUND TO FURNISH AN
AUDITED CERTIFICATE OF BENEFIT PAYMENTS TO A CLAIMANT, THE BOARD
STATES IN THE MATTER OF THE COMPENSATION OF WARD F, WOODS,

WCB CASE NO, 72=1129 ==
"[F A CLAIMANT HAS BEEN FORCED TO PERSONALLY PAY
MEDICAL BILLINGS DUE TO THE REFUSAL OF THE EMPLOYER,
THESE MAY OCCASIONALLY BE THE BASIS FOR APPLICATION
OF PENALTIES, o+ o e IT IS UNFORTUNATE THAT SUCH A
MINIMAL "HIDDEN ISSUE WITH SUCH LACK OF JUSTIFI=
CATION HAS BECOME SUCH A COSTLY EXERCISE IN
LITIGIOUSNESS," (VAN NATTA, VOL, 8, P,117),
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THE FACTS IN THIS CASE DO NOT WARRANT IMPOSITION OF PEN-—
ALTY PAYMENT OF A LAWYER'S FEE OF- 300 DOLLARS,

THE SECOND 1SSUE ON REVIEW IS PAYMENT OF BABY SITTER FEES,
ORS 656,245 (1) DEALS WITH MEDICAL SERVICES, '

' SUCH MEDICAL SERVICES SHALL INCLUDE MEDICAL,
SURGICAL, HOSPITAL, NURSING, AMBULANCES AND

OTHER RELATED SERVICES, AND DRUGS, MEDICINE,
CRUTCHES AND PROSTHETIC APPLIANCES, BRACES AND
SUPPORTS AND WHERE NECESSARY, PHYSICAL RESTORATIVE
SERVICES, ' ‘

THE ABOVE ITEMS APPEAR TO HAVE DIRECT EFFECTS UPON THE
INSURED WORKMAN HIMSELF,

ORS 656,210 (1) TEMPORARY TOTAL DISABILITY PAYMENTS PRO~
VIDE FOR COMPENSATION IN THE FORM OF WAGE REPLACEMENT, WHICH
FUNDS ARE USED TO DEFRAY LIVING COSTS OF THE WORKMAN AND HIS
FAMILY NORMALLY DEFRAYED BY THE WORKMEN'S WAGE, CHILD CARE
SERVICES WERE PROVIDED TO THE CLAIMANT'S CHILDREN PRIOR TO THE
INJURY PAID FROM WAGES, THEREFORE IT WOULD SEEM THE LEGISLATURE
WOULD INTEND THAT CHILD CARE- SERVICES AFTER INJURY WwWOULD BE PAID
FOR BY WAGE REPLACEMENT BENEFITS RATHER THAN MEDICAL AND RELATED
SERVICE BENEFITS,

THEREF‘ORE. THIS REVIEWER WOULD RECOMMEND REVERSING THE
REFEREE®S ORDER AND DENYING THE CLAIMANT'S CONTENTIONS ON BOTH

ISSUES,

-S—- GEORGE A, MOORE, COMMISSIONER

WCB CASE 72—-2753 OCTOBER 10, 1975

LOWINE M, CASEY, CLAIMANT
POZzZzl, WILSON AND ATCHISON,
CLAIMANT'S ATTYS,

LONG. NEUNER, DOL.E AND CALEY,
DEFENSE ATTYS, .

ORDER OF DISMISSAL,

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORK~
MEN'S COMPENSATION BOARD §N THE ABOVE=ENTITLED MATTER BY THE
CLAIMANT, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITH-~
DRAWN,

lT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW

PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF
THE REFEREE 1S FINAL BY OPERATION OF LAW,
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WCB CASE NO, 75-59% OCTOBER 10, 1975 -

EDDIE HILL, CLAIMANT

WILLNER, BENNETT, RIGGS AND SKARSTAD,
CLAIMANT'S ATTYS, )
JONES, LANG, KLEIN, WOLF AND SMITH,
DEFENSE ATTYS,

ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE
WORKMEN'S COMPENSATION BOARD IN THE ABOVE=ENTITLED MATTER BY
THE CLAIMANT, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITH=~
DRAWN, -

IT I1s THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF
THE REFEREE IS FINAL BY OPERATION OF LAW,

WCB CASE NO. 74—4344 OCTOBER 14, 1975

HAROLD MITCHELL, CLAIMANT

SOUTHER, SPAULDING, KINSEY, WILLIAMSON,
AND SCHWABE, CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

ORDER DENYING MOTION

On ocTOBER 8, 1975, THE WORKMEN'S COMPENSATION BOARD RE~
CEIVED A MOTION FROM CLAIMANT REQUESTING THAT IT DISMISS AN
ALLEGED REQUEST FOR BOARD REVIEW FILED BY PORTLAND HEARING AID
CENTER, CONTENDING THAT PORTLAND HEARING AID CENTER WAS NOT A
PROPER PARTY, THAT THE REQUEST FOR REVIEW SHOULD HAVE BEEN MADE
BY THE STATE ACCIDENT INSURANCE FUND,

PORTLAND HEARING AID CENTER HAD BEEN FOUND TO BE A NON-~.
COMPLYING EMPLOYER PRIOR TO THE REQUEST FOR HEARING BY THE
CLAIMANT, PURSUANT TO OAR 436 ~52-~040(1), A NONCOMPLYING EM=-
PLOYER 1S A PROPER PARTY TO A HEARING INVOLVING A CLAIM FILED BY
A SUBJECT WORKMAN FOR AN INJURY SUSTAINED DURING THE PERIOD OF
NONCOMPLIANCE OF THE EMPLOYER WHILE SUCH WORKMAN WAS EMPLOYED
BY THAT EMPLOYER, THE STATE ACCIDENT INSURANCE FUND- IS MERELY
A PAYING AGENCY FOR THE NONCOMPLY'ING EMPLOYER, IT IS REIMBURSED
FOR ALLL COSTS BY THE BOARD, WHICH, IN TURN, HAS THE RIGHT TO
RECOVER SUCH COSTS FROM THE NONCOMPLYING EMPLOYER,

THEREFORE. PORTL.AND HEARING AID CENTER, A NONCOMPLYING EM-~
PLOYER, HAS THE ULTIMATE RESPONSIBILITY FOR ALL COSTS WHICH MAY
BE INCURRED AS A RESULT OF THE CLAIM ORDERED ACCEPTED BY THE FUND
FOR PAYMENT OF COMPENSATION PURSUANT TO THE REFEREE'S OPINION
AND ORDER DATED JUNE 24, 1975,

THE MOTION FOR DISMISSAL FILED BY THE CLAIMANT 1S HEREBY
DENIED,
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WCB CASE NO, 74—4395  OCTOBER 14, 1975

DONNA COLIRON, CLAIMANT

BURNS AND LOCK, CLAIMANT'S ATTYS,

TOOZE, KERR, PETERSON, MARSHALL AND SHENKER,
DEFENSE ATTYS,

ORDER OF DISMISSAL

A REQUEST FOR REVIEW WAS MADE ON JULY 2, 1975, BY THE
CLAIMANT IN THE ABOVE-ENTITLED MATTER, ON SEPTEMBER 22, 1975,
THE BOARD WAS ADVISED THAT THE EMPLOYER AND CARRIER HAD ACCEPTED
CLAIMANT>S AGGRAVATION CLAIM, THE ATTORNEY FOR THE CLAIMANT AND
THE ATTORNEY FOR THE EMPLOYER AGREE THAT THE REVIEW BY THE
BOARD 1S NO LONGER NECESSARY,

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF
THE REFEREE IS FINAL BY OPERATION OF LAW,

WCB CASE NO, 74-2523 OCTOBER 14, 1975

CATHY B, DE LA MARE, CLAIMANT

MYRICK, COULTER, SEAGRAVES AND NEALY,

CLAIMANT'S ATTYS. . ‘ .
DEPT, OF JUSTICE, DEFENSE ATTY,

ORDER APPROVING STIPULATION

THE WORKMEN'S COMPENSATION BOARD, HAVING REVIEWED THE
ATTACHED STIPULATION, FIND THE SAME TO BE IN GOOD ORDER AND THAT
THE REQUEST FOR REVIEW MADE BY THE STATE ACCIDENT INSURANCE FUND
SHOULD BE DISMISSED,

THE BOARD DESIRES TO MAKE IT CLEAR TO ALL PARTIES THAT IN
APPROVING THE ATTACHED STIPULATION THE BOARD IS NOT BOUND 8Y ANY
FUTURE ACTION TAKEN WITH RESPECT TO PAYMENT OF THE AWARD OF
256 DEGREES IN ONE LUMP SuM, IF AN APPLICATION FOR A LUMP SUM
PAYMENT IS MADE, IT WILL BE PROCESSED UNDER THE PROVISIONS OF
OAR 436 ~53-005,

ORDER

THE ATTACHED STIPULATION ENTERED IN THE ABOVE-ENTITLED
MATTER IS HEREBY APPROVED AND THE REQUEST FOR REVIEW BY THE
STATE ACCIDENT INSURANCE FUND IS HEREBY DISMISSED,

STIPULATION

COMES NOW, CATHY B, DE LA MARE, CLAIMANT, AND HER ATTOR=~
NEY, C, H, SEAGRAVES, JR,, AND BRIAN POCOCK, ASSISTANT ATTORNEY
GENERAL FOR THE STATE ACCIDENT INSURANCE FUND, AND HEREBY STIPU=~

THAT ON THE DATE OF JUNE 26, 1975, DOUGLAS w, DAUGHTRY,
REFEREE FOR THE WORKMENY>S COMPENSATION BOARD, ISSUED AN OPINION
AND ORDER GRANTING THE CLAIMANT PERMANENT TOTAL. DISABILITY, SUB~
SEQUENT THERETO, THE STATE ACCIDENT INSURANCE FUND FILED AN
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APPEAL TO THE WORKMEN'S COMPENSATION BOARD, WHICH APPEAL IS
PRESENTLY PENDING, THE APPEAL RAISES THE QUESTION OF THE EXTENT
OF DISABILITY, ALONG WITH OTHER ISSUES PRESENTED TO THE REFEREE,
INCLUDING, BUT NOT LIMITED TO, THE QUESTION OF WHETHER OR NOT THE
CLAIM, HAVING BEEN REOPENED ON GROUNDS OF AGGRAVATION, WAS PRO=-
PERLY REOPENED, AND THEREFORE WHETHER OR NOT THE DETERMINATION
ORDER APPEALED FROM WAS PROPER, THE ISSUES ON AGGRAVATION AND
EXTENT OF DISABILITY PRESENT A BONAFIDE DISPUTE AS TO COMPENSA=~
BILITY AND EXTENT OF DISABILITY,

THE PARTIES HEREBY STIPULATE AND AGREE, IN SETTLEMENT OF
ALL PENDING ISSUES, AS FOLLOWS =~=-—

1) THAT THE REQUEST FOR REVIEW BY THE WORKMEN'S COMPENSA-~
TION BOARD SHALL BE DISMISSED, :

2) THAT THE CLAIMANT BE GRANTED AN INCREASED AWARD OF
PERMANENT PARTIAL DISABILITY, OVER THAT HERETOFORE ENTERED, THE
INCREASE AMOUNTING TO 80 PERCENT OF THE UNSCHEDULED AREA FOR LOW
BACK DISABILITY, ‘

3) TH'AT' THE 80 PERCENT INCREASE IN UNSCHEDULED DISABILITY
EQUALS 256 DEGREES, AND SHALL BE COMPENSATED AT THE RATE OF
70,00 DOLLARS PER DEGREE,

4) THE PARTIES AGREE TO JOIN IN THE EXECUTION OF A LUMP SUM
APPLICATION TO PAY THE PERMANENT PARTIAL AWARD JINCREASE IN ONE
LUMP sUM PAYMENT, :

5) THAT ATTORNEY FEES MAY BE GRANTED OUT OF THE INCREASED
PERMANENT PARTIAL AWARD IN THE AMOUNT OF 25 PERCENT, NOT TO
EXCEED THE SUM OF 2,000,00 DOLLARS,

IT 1s so sTIPULATED.
ORDER

THE UNDERSIGNED, REFEREE OF THE WORKMEN"S COMPENSATION
BOARD, HAVING REVIEWED THE ABOVE STIPULATION, FINDS THE SAME TO
BE IN GOOD ORDER, THEREFORE, ’

lT IS HEREBY ORDERED THAT THE REQUEST FOR REVIEW IS HEREBY
DISMISSED, THAT THE CLAIMANT, CATHY B, DE LLA MARE, SHALL RE-
CEIVE AN INCREASE IN PERMANENT PARTIAL DISABILITY FOR THE UNSCHE=-
DULED AREA INVOLVING DISABILITY TO THE LOW BACK, SAID INCREASE TO
BE 80 PERCENT, EQUALLY 256 DEGREES DISABILITY,

lT IS FURTHER ORDERED THAT ATTORNEY FEES FOR CLAIMANT'S

COUNSEL BE APPROVED IN THE SUM OF 2,000,00 DOLLARS, SAID FEE TO
BE PAID OUT OF THE PERMANENT PARTIAL DISABILITY AWARD,
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WCB CASE NO, 72-2444 OCTOBER 14, 1975

EDWARD O, MARTIN JR,, CLAIMANT
CONNALL AND SPIES, CLAIMANT'S ATTYS,
JONES, LANG, KLEIN, WOLF AND SMITH,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

CROSS REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE CLAIMANT REQUESTS BOARD REVJEW OF THE REFEREE'S ORDER
WHICH INCREASED AN AWARD OF 32 DEGREES FOR UNSCHEDULED NECK AND
UPPER BACK DISABILITY TO 128 DEGREES, THE EMPLOYER CROSS REQUESTS
" REVIEW CONTENDING THAT CLAIMANT HAD NOT MADE AN HONEST EFFORT
TO OBTAIN WORK OR TO REHABILITATE HIMSELF, HAD HE DONE SO AND
THEN HAD DIFFICULTY FINDING 'A JOB, THE AWARD MIGHT HAVE BEEN
APPROPRIATE, BUT IN THE ABSENCE OF SUCH SHOWING, THE AWARD WAS
EXCESSIVE,

THE BOARD, ON DE NOVO REVIEW, CONCLUDES THAT THE FINDINGS

OF FACT AND CONCLUSIONS REACHED THEREON BY THE REFEREE IN HIS
OPINION AND ORDER, AS AMENDED, COINCIDE WITH ITS OWN AND, THERE=-
FORE, AFFIRMS AND ADOPTS SAID OPINION AND ORDER AS ITS OWN, THE
BOARD BELIEVES THAT CLA!MI,\\NT' S CONTENTION THAT NO TRAINING WOULD
BE OF ANY ASSISTANCE TO HIM BECAUSE OF HIS AGE IS NOT PERSUASIVE,
IT APPEARS THAT CLAIMANT IS WILLING TO LIVE, AT THE PRESENT TIME,
ON THE BENEFITS HE 1S RECEIVING, ‘ALTHOUGH HOPEFUL THAT SAID
BENEFITS MIGHT BE INCREASED,

ORDER

: THE ORDER OF THE REFEREE DATED MAY 14, 1975, AS AMENDED ON
MAY 27, 1975, IS AFFIRMED AND A COPY THEREOF IS ATTACHED HERETO
AND, BY THIS REFERENCE, MADE A PART OF THE BOARD'S ORDER ON
REVIEW,

WCB CASE NO, 74—4047 OCTOBER 14, 1975

PEGGY DRIVER, CLAIMANT

WILLNER, BENNETT, RIGGS AND SKARSTAD,

CLAIMANT" S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

CROSS REQUEST BY SAIF .

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLA]MANT HAS REQUESTED BOARD REVIEW OF A REFEREE'S ORDER
WHICH INCREASED AWARDS TOTALLING 64 DEGREES FOR 20 PERCENT
UNSCHEDULED DISABILITY TO 96 DEGREES, THE FUND HAS CROSS
APPEALED CONTENDING CLAIMANT HAS RECEIVED AN EXCESSIVE AWARD,

CLAIMANT IS A 43 YEAR OLD OFFICE WORKER AND WAS COMPENSABLY
INJURED JULY 10, 1972, WHILE WORKING IN THE CLACKAMAS COUNTY
ASSESSOR' S OFFICE, DR, STAINSBY PERFORMED TWO CERVICAL LAMINEC=~
TOMIES WITH EXCELLENT RESULTS,
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CLAIMANT NOW COMPLAINS OF SEVERE HEADACHES, CONSTANT ACHE
AT THE SURGICAL SITESV. CRAMPING IN THE LEFT ARM, OCCASIONAL
PERIODS OF VERTIGO AND CONSTANT LOW BACK PAIN, THERE 1S LITTLE
IN THE WAY OF OBJECTIVE MEDICAL SUBSTANTIATION FOR THESE COM=-
PLAINTS, DR, STAINSBY'S TESTIMONY REFLECTS HE EXPECTED CLAIMANT
TO HAVE HEADACHES TO SOME DEGREE, BUT NOT OF SUCH SEVERITY AS
TO PRECLUDE HER FROM RETURNING TO HER FORMER JOB, HER RETURN TO
THIS EMPLOYMENT WAS NOT “SUCCESSFUL DUE TO DISAGREEMENT AND MIS=~
UNDERSTANDING BETWEEN THE CLAIMANT AND THE NEW ASSESSOR, RATHER
THAN TO HER INABILITY TO PERFORM THE WORK,

THE BOARD, ON DE NOVO REVIEW, CONCLUDES THAT CLAIMANT'S
DISABILITY, BASED ON LOSS OF WAGE EARNING CAPACITY, HAS BEEN
CORRECTLY EVALUATED,

,

ORDER

THE ORDER OF THE REFEREE DATED JUNE 10, 1975 IS AFFIRMED,
WCB CASE NO, 75—-1974 OCTOBER 14, 1975

THERESA HOFFMAN, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
ORDER OF REMAND .

ON SEPTEMBER 29, 1975, THE STATE ACCIDENT INSURANCE FUND
REQUESTED BOARD REVIEW OF THE ORDER OF THE REFEREE ENTERED
SEPTEMBER 23, 1975, IN THE ABOVE-ENTITLED MATTER, THE FUND,
ADDITIONALLY, REQUESTED THAT THE BOARD, PURSUANT TO ORS 656,295(5)
REMAND THE CASE TO REFEREE JAMES P, LEAHY FOR CORRECTION OF AN
OBVIOUS ERROR OF LAW, NAMELY HIS BASING AN INCREASE IN CLAIMANT'S
SCHEDULED AWARD ON ' , , , THE ADDED FACTORS OF HER EMPLOYMENT,
EDUCATION, ADAPTABILITY, RETURNABILITY AND AGE , , ,', WHICH
BASES OF INCREASE IN SCHEDULED CASES INVOLVES FACTORS NOT APPLI-
CABLE TO SUCH CASES,

THE SOLE CRITERION IN DETERMINING THE EXTENT OF A WORKMAN'S
SCHEDULED DISABILITY IS LOSS OF PHYSICAL FUNCTION OF THE SCHEDULED
MEMBER OF THE WORKMAN'S BODY, SURRATT V, GUNDERSON BROS, ,

259 OR 65,

ORS 656,295 PROVIDES, IN PART, THAT IF THE BOARD DETERMINES
THAT A CASE HAS BEEN IMPROPERLY DEVELOPED BY A REFEREE, IT MAY
REMAND THE CASE TO THE REFEREE FOR CORRECTION,

THEREFORE. THIS MATTER 1S REMANDED TO REFEREE LEAHY FOR
THE PURPOSE OF MAKING AN EVALUATION OF CLAIMANT'S DISABILITY
BASED SOLELY ON THE LOSS OF PHYSICAL FUNCTION OF HER RIGHT HAND
AND TO ENTER AN AMENDED FINAL AND APPEALABLE ORDER,
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WCB CASE NO, 75-—-295 OCTOBER 14, 1975

EVELYN MILLER, CLAIMANT
HERBERT CARTER, CLAIMANT'S ATTY,
KEITH D, SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER
CROSS REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE"”S ORDER
WHICH AWARDED CLAIMANT 32 DEGREES FOR UNSCHEDULED DISABILITY,
DERMATITIS OF THE FOREHEAD AND NECK AND ANXIETY NEUROSIS RESULTING
FROM SAME, THE ORDER ALSO AWARDED CLAIMANT SOME TIME L.OSS AND
DIRECTED THE EMPLOYER TO PAY ATTORNEY'S FEE IN THE AMOUNT OF
535,00 DOLLARS, PURSUANT TO ORS 656,386, IN ADDITION TO THE
25 PERCENT TO BE PAID OUT OF THE INCREASED COMPENSATION, CLAI~
MANT CROSS~REQUESTS BOARD REVIEW, CONTENDING THE AWARD OF
PERMANENT PARTIAL DISABILITY WAS INADEQUATE,

THE ISSUE BEFORE THE REFEREE WAS EXTENT OF CLAIMANT'S DIS-~
ABILITY, A DETERMINATION ORDER DATED DECEMBER 31 o 1974, MADE
NO AWARD OF PERMANENT DISABILITY, ONE WEEK PRIOR TO THE HEARING,
THE CARRIER ISSUED A LETTER OF DENIAL ALLEGING THAT CLAIMANT%S
CONDITION DID NOT ARISE OUT OF NOR IN THE COURSE OF EMPLOYMENT
BASED ON THE CONTENTION THAT THE WORDING OF THE DETERMINATION
ORDER INDICATED THAT NO TEMPORARY TOTAL DISABILITY WAS OWING,
THE REFEREE RULED THAT THE DENIAL WAS NOT VALID =~=- THAT T WAS

BASED UPON A TYPOGRAPHICAL ERROR IN THE DETERMINATION ORDER,

THE EMPLOYER ALSO MOVED TO DISMISS THE MATTER ON THE
GROUNDS THAT THERE WAS NO SHOWING OF A CAUSAL CONNECTION BETWEEN
THE INDUSTRIAL ACTIVITY AND CLAIMANT'S PRESENT CONDITION, THE
REFEREE DENIED THIS MOTION AND PROCEEDED TO HEAR EVIDENCE RELATING
TO CLAIMANT"S PHYSICAL CONDITION,

CLAIMANT COMMENCED WORKING FOR THE EMPLOYER ON AUGUST 7,
1973, APPROXIMATELY A MONTH LATER, SHE NOTICED A RASH ON HER
ARMS, NECK .AND EARS, SHE CONSULTED DR, CROTHERS ON SEPTEMBER 19,
1973, THE DAY AFTER SHE LAST WORKED, AND WAS REFERRED TO
DR, MILLER, A DERMATOLOGIST WHO HAS TREATED CLAIMANT CONTINU-
OUSLY SINCE SEPTEMBER 26, 1973, ON APRIL. 17, 1375, THE DATE OF
THE HEARING AND OVER A YEAR AND A HALF AFTER CLAIMANT LEFT HER
JOB, SHE STILL HAD VISUAL EVIDENCE OF SEVERE CONTACT DERMATITIS,
DURING THAT PERIOD, MANY TESTS AND TREATMENTS WERE GIVEN CLAI~
MANT, BUT NONE OF THE DOCTORS COULD EXPLAIN THE CONTINUING
PRESENCE OF CLAIMANT">S CONDITION LONG AFTER SHE HAD LEFT THE JOB
WHICH SHE ALLEGED WAS THE CAUSE OF SAID CONDITION,

THE REFEREE FOUND THAT THE DERMATITIS BEGAN WHEN CLAIMANT
WAS WORKING AT THE EMPLOYER'S CANNERY AND FROM THE LOCATION OF
THE LESIONS, EXPOSURE TO THAT AREA OF HER BODY NOT PROTECTED BY
RUBBER GLO‘VEVS OR OTHER CLOTHING WAS INDICATED, HE AL.SO FOUND
THAT HER CONDITION HAS BEEN CONTINUOUS SINCE THAT DATE AND EXISTS
AT THE PRESENT TIME, AND CONCLUDED THAT THERE WAS A CAUSE AND
EFFECT RELATIONSHIP BETWEEN THE INDUSTRIAL ACCIDENT AND CLAIMANT'S
PRESENT DISABILITY,
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HE FURTHER FOUND THAT BECAUSE OF THE DISFIGURING ANL PAINFUL
CONDITION RESULTING FROM CLAIMANT'S CONTACT DERMATITIS, HER
ABILITY TO SECURE EMPLOYMENT HAD BEEN LIMITED, THE MAJOR AREA
OF DISABILITY WAS ON CLAIMANT'S TWO FOREARMS, THEREFORE, LOSS
OF WAGE EARNING CAPACITY CANNOT BE CONSIDERED, WITH RESPECT TO
THE UNSCHEDULED DISABILITY, WHICH THE REFEREE FOUND TO BE RE-
STRICTED TO THE MILDER DERMATITIS CONDITION ON HER FOREHEAD AND
THE ANXIETY NEUROSIS WHICH CLAIMANT SUFFERED BECAUSE OF THE
SUBSTANTIAL DURATION OF THIS IRRITATING CONDITION, SUCH LOSS MUST
BE CONSIDERED, THE REFEREE FOUND HER CONDITION WAS MEDICALLY
STATIONARY AND AWARDED HER 10 PERCENT OF THE MAXIMUM ALLOWABLE
BY STATUTE FOR THE UNSCHEDULED DISABILITY,

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE FINDINGS AND
CONCLUSIONS OF THE REFEREE AND WOULD AFFIRM HIS OPINION AND ORDER,
THE BOARD WOULD LIKE TO POINT OUT THAT THERE ARE NOW AVAILABLE
TO CLAIMANT SEVERAL RETRAINING PROGRAMS AND SUGGESTS THAT CLAIMANT
MAKE INQUIRY CONCERNING THESE PROGRAMS WHICH POsSsSIBLY COULD
ENABLE HER TO RETURN AS A USEFUL MEMBER OF THE LABOR MARKET,

ORDER
THE ORDER OF THE REFEREE DATED MAY 15, 1975 IS AFFIRMED,

CLAIMANT"S COUNSEL 1S AWARDED AS A REASONABLE ATTORNEY'S
FEE IN CONNECTION WITH BOARD REVIEW THE SUM OF 350,00 DOLLARS
TO BE PAID BY THE EMPLOYER, DEL MONTE CORPORATION,

WCB CASE NO, 74-—-4540 OCTOBER 14, 1975

ROBERT R, VANCE, CLAIMANT
POZZ1, WILSON AND ATCHISON,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THlS REVIEW INVOLVES A CLAIMANT WHO SUSTAINED A SERIOUS
TRAUMATIC GUNSHOT INJURY WHILE WORKING FOR THE EMPLOYER, HE
RECEIVED AN AWARD OF 90 DEGREES FOR 60 PERCENT LOSS OF THE LEFT
LLEG AND 80 DEGREES FOR 25 PERCENT UNSCHEDULED DISABILITY, AFTER
A HEARI NG, THE REFEREE AFFIRMED THE AWARD FOR THE LEFT LEG
DISABILITY AND ALSO AWARDED CLAIMANT 15 DEGREES FOR 10 PERCENT
LOSS OF THE RIGHT LEG, THE REFEREE INCREASED THE AWARD FOR THE
UNSCHEDULED DISABILITY TO 160 DEGREES,

CLAIMANT. AGE 37 AT THE TIME OF INJURY, WAS SHOT IN THE

ABDOMEN WHEN HIS SERVICE STATION WAS ROBBED ON AUGUST 3, 1972,
CLAIMANT SUFFERED DAMAGE TO HIS CAUDA EQUINA, A PERFORATION OF
THE SMALL INTESTINE AND SIX HOLES IN THE PROXIMAL JEJUNUM, IN

ADDITION TO SURGERY REMOVING THE BULLET AND FRAGMENTS, CLAIMANT
UNDERWENT A LAMINECTOMY AT THE L-3 LEVEL WHERE HIS SPINE HAD
BEEN DAMAGED BY THE BULLET, CLAIMANT STILL EXPERIENCES PARALYSIS
IN HIS LEFT FOOT WHICH NECESSITATES A BRACE AND WALKING WITH A
CANE, COMPLETE NUMBNESS OF BOTH SIOES OF HIS BUTTOCKS, BACK

PAIN AND AN INABILITY TO CONTROL HIS URINARY AND BOWEL MOVEMENTS,
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CLAIMANT WAS REFERRED TO THE REHABILITATION INSTITUTE OF
OREGON WHERE CONSIDERABLE REHABILITATION WAS DONE, INCLUDING
PSYCHOLOGICAL TESTING AS AN AID TO CLAIMANT, AFTER MOVING TO
FRESNO, CALIFORNIA, HE CAME UNDER THE CARE OF DR, WILSON, ASSO~
CIATE DIRECTOR OF REHABILITATION MEDICINE, WHO FIT CLAIMANT WITH
A MORE ACCEPTABLE SHORT LEG BRACE AND OFFERED CLAIMANT SOME
INTENSIVE POOL. AND GYM THERAPY,

CLAIMANT WAS NOT WORKING AT THE TIME OF HEARING, BUT HOPED
TO RETURN TO COLLEGE, WITH A GOOD SCHOLASTIC RECORD AND ONLY
ONE YEAR NECESSARY TO SECURE HIS DEGREE IN ACCOUNTING, IT APPEARS
THAT CLAIMANT WILL BECOME PRODUCTIVE AND SELF-SUPPORTING DESPITE
THE RESIDUAL. DISABILITY IMPOSED BY THE SERIOUS INDUSTRIAL ACCIl=
DENT, HOWEVER, THERE WILL BE A SUBSTANTIAL LIMITATION IMPOSED
UPON THE TYPE OF EMPLOYMENT CLAIMANT CAN ACCEPT BECAUSE OF HIS
URINARY AND BOWEL PROBLEMS, .

THE BOARD, ON DE NOVO REVIEW, FINDS THE AWARDS FOR BOTH
SCHEDULED AND UNSCHEDULED DISABILITY AS GRANTED BY THE REFEREE
TO BE ADEQUATE,

ORDER

THE ORDER OF THE REFEREE DATED MAY 15, 1975 IS AFFIRMED,

WCB CASE NOS, 74—4070
AND 75-876 OCTOBER 14, 1975

ENRIQUE MEDINA, CLAIMANT

HAROLD W, ADAMS, CLAIMANT'S ATTY.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON,
AND SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

A CONSOLIDATED HEARING ON THE ABOVE~ENTITLED MATTER WAS
HELD BY THE REFEREE AND RESULTED IN —- ‘

« « « AFFIRMATION OF A DETERMINATION ORDER DATED NOVE M~
BER 27, 1973, WHICH AWARDED NO PERMANENT DISABILITY FOR AN
INJURY CLAIMANT SUSTAINED JUNE 15, 1973, (WCB CASE NO, 74-4070),
AND

e o o« ALLOWANCE OF CLAIMANT”S CLAIM FOR INCREASED COMPEN~
SATION ON ACCOUNT OF AGGRAVATION RESULTING FROM SERIOUS INJURIES
INCURRED JULY 3, 1969, (WCB CASE NO, 75-~876).

: ONLY THAT PORTION OF THE REFEREE'S ORDER RELATING TO
WCB CASE NO, 74-4070 IS BEFORE THE BOARD ON REVIEW,

THE INJURY AT 1SSUE OCCURRED JUNE 15, 1973, WHEN A CHEATER
BAR SLIPPED ON A MACHINE CLAIMANT WAS OPERATING AND FRACTURED
HIS NOSE, CLA IMANT WAS OFF WORK FOR ONE WEEK, BOTH DR, QUAN
AND DR, HICKMAN RELATE CLAIMANT'S DETERIORATING PSYCHOPATHOLOGY
TO THE EARLIER INDUSTRIAL INJURY, AND THE REFEREE FOUND NO PER-~
MANENT DISABILITY HAD BEEN INCURRED AS A RESULT OF THE 1973 IN=~
CIDENT,
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THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE REFEREE'S
WELL WRITTEN ORDER AND AFFIRMS AND ADOPTS IT AS ITS OWN,'

- ORDER

THE ORDER OF THE REFEREE DATED MAY 22, 1975 1S AFFIRMED,

WCB CASE NO, 74—4341 OCTOBER 14, 1975

GREGORY MYERS, CLAIMANT
EVOHL F, MALAGON, CLAIMANT'S ATTY,
KEITH D, SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVlEWED BY COMMISSIONERS WILSON AND SLOAN,

THE CLAIMANT HAS REQUESTED BOARD REVIEW OF A REFEREE'S ORDER
WHICH SUSTAINED THE EMPLOYER'S DENIAL OF HIS CLAIM FOR BENEFITS,

THE BOARD, ON DE NOVO REVIEW, RELIES ON THE FINDINGS MADE
BY THE REFEREE, WHO IN THIS CASE, HEARD CONFLICTING EVIDENCE AND
IN EXERCISING FACT—~FINDING POWER, FOUND THE MORE CREDIBLE AND CON-
VINCING EVIDENCE WOULD NOT SUSTAIN A FINDING THAT CLAIMANT HAD SUS~
TAINED A COMPENSABLE INDUSTRIAL INJURY,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 21, 1975 s AFFIRMED,

SAIF CLAIM NO, DB 155225 OCTOBER 14, 1975

WELDSON F, MC FARLAND, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
OWN MOTION ORDER

_THE' BOARD HAS BEEN PETITIONED BY CLAIMANT'S COUNSEL FOR CON~
SIDERATION OF CLAIMANT'S CLAIM PURSUANT TO THE OWN MOTION JURIS=
DICTION GRANTED UNDER ORS 656,278,

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON OCTOBER 12, 1965,
IN ADDITION TO TEMPORARY TOTAL DISABILITY BENEFITS, CLAIMANT WAS
AWARDED BY DETERMINATION ORDER 60 PERCENT LOSS FUNCTION OF AN
ARM FOR UNSCHEDULED DISABILITY, THE PETITION ALLEGES THAT AS A
RESULT OF THIS INJURY, CLAIMANT IS NOW IN NEED OF MEDICAL CARE AND
TREATMENT AND REQUESTS REOPENING OF HIS CLAIM BY THE STATE ACCIDENT
INSURANCE FUND, THIS REQUEST IS SUPPORTED BY MEDICAL REPORTS
FROM NORMAN D, LOGAN, M,D,, ADDRESSED TO THE FUND,

lT 1S THEREFORE ORDERED THAT THE STATE ACCIDENT INSURANCE
FUND REOPEN CLAIMANT'S CLAIM FOR SUCH MEDICAL CARE AND TREATMENT
AS HE MAY REQUIRE AND PAY CLAIMANT COMPENSATION, AS PROVIDED BY
LAW, COMMENCING FROM THE DATE OF THIS ORDER UNTIL THE CLAIM 1S
CLOSED PURSUANT TO ORS 656,278,
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CLAIMANT' S COUNSEL 1S AWARDED AS A REASONABLE ATTORNEY™S
FEE 25 PERCENT OF THE INCREASED COMPENSATION WHICH CLAIMANT WILL
RECEIVE FROM THIS ORDER AND 25 PERCENT OF ANY ADDITIONAL COMPEN=-
SATION HE MAY RECEIVE UPON CLOSURE OF THE CLAIM UNDER ORS 656,278,

SAIF CLAIM NO, C 52447 OCTOBER 14, 1975

R, B, COLLINS, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,
CL.LAIMANT'S ATTYS,

OWN MOTION ORDER

THIS MATTER 1S BEFORE THE WORKMEN®"S COMPENSATION BOARD
PURSUANT TO THE OWN MOTION JURISDICTION GRANTED UNDER ORS 656,278,

COUNSEL FOR CLAIMANT HAS REQUESTED THAT CLAIMANT'S CLAIM
BE REOPENED FOR MEDICAL CARE AND TREATMENT, AND SUPPORTS HIS
REQUEST WITH- A LETTER FROM M, N, DHRUVA, ™M,D,, WHICH INDICATES
THE NEED FOR SUCH BENEFITS IS ‘THE RESULT OF A COMPENSABLE, IN-
DUSTRIAL INJURY WHICH CLAIMANT SUSTAINED IN NOVEMBER 1966, ON
JANUARY 27, 1975, DR, DHRUVA OF YAKIMA, WASHINGTON PERFORMED A
MYELOGRAM WHICH REVEALED DISC HERNIATION AT C5~6 AND C6 -7 RE-~
QUIRING A LAMINECTOMY AND FUSION,

lT IS THEREFORE ORDERED THAT THE STATE ACCIDENT INSURANCE FUND
REOPEN CLAIMANT'S CLAIM FO‘R SUCH MEDICAL CARE AND TREATMENT AS
HE MAY  REQUIRE AND PAY CLAIMANT COMPENSATION, AS PROVIDED BY LAW,
COMMENCING FROM THE DATE OF HOSPITALIZATION UNTIIL. THE CLAIM IS
CLOSED PURSUANT TO ORS 656,278,

CLAIMANT"S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY™S
FEE 25 PERCENT OF THE INCREASED COMPENSATION WHICH CLAIMANT WILL
RECEIVE FROM THIS ORDER ANDR 25 PERCENT OF ANY ADDITIONAL COMPEN-—
SATION HE MAY RECEIVE UPON CLOSURE OF THE CLAIM UNDER ORS 656,278,

WCB CASE NO, 74-—2764 OCTOBER 17, 1975

LESLIE H, PETTY, CLAIMANT
STIPULATION AND ORDER
OF DISMISSAL.

WHEREAS, BY DETERMINATION ORDER DATED JULY 15, 1974,
CLAIMANT HEREIN WAS GRANTED AN AWARD OF 32 DEGREES FOR A 10 PERCENT
UNSCHEDULED LOW BACK DISABILITY, AND

WHEREAS, A HEARING WAS HELD ON DECEMBER 2, 1974, ON CLAI-
MANT' S APPEAL FROM SAID DETERMINATION ORDER, AND

WHEREAS, BY OPINION AND ORDER DATED MAY 27, 1975, REFEREE
FORREST T, JAMES INCREASED CLAIMANT>S AWARD TO 128 DEGREES FOR
40 PERCENT UNSCHEDULED LOW BACK DISABILITY, AND

WHEREAS, CLAIMANT HAS FILED WITH THE WORKMEN™S COMPENSATION
BOARD A REQUEST FOR REVIEW, DATED JUNE 19, 1975, CHALLENGING THE
ADEQUACY OF THE OPINION AND ORDER ABOVE MENTIONED, AND
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WHEREAS, SAID REQUEST FOR REVIEW IS NOW PENDING BEFORE
THE WORKMEN'S COMPENSATION BOARD = AND

WHEREAS. THE PARTIES HERETO RECOGNIZE AND AGREE THAT THERE"®
IS A DISPUTE CONCERNING THE EXTENT OF THE CLAIMANT'S PERMANENT
PARTIAL LOW BACK DISABILITY AND THE PARTIES HERETO ARE DESIROUS OF
SETTLING THIS DISPUTE,

NOW, THEREFORE, IT IS HEREBY STIPULATED BY AND BETWEEN THE
CLAIMANT, LESLIE H, PETTY, AND THE EMPLOYER, MEIER AND FRANK CO. o
THROUGH THEIR RESPECTIVE ATTORNEYS, THAT, FOR AND IN CONSIDERATION
OF THE ENTRY BY THE WORKMEN'S COMPENSATION BOARD OF A PERMANENT
PARTIAL DISABILITY AWARD REFLECTING 176 DEGREES FOR A 55 PERCENT
UNSCHEDULED LOW BACK DISABILITY, THE CLAIMANT HEREBY AGREES TO A
DISMISSAL. OF HIS REQUEST FOR REVIEW, ;

I+ 1s so sTIPULATED,
BAsED UPON THE STIPULATION OF THE PARTIES HERETO,

lT IS HEREBY ORDERED THAT CLAIMANT IS GRANTED AN AWARD OF
176 DEGREES FOR A 55 PERCENT UNSCHEDULED LOW BACK DISABILITY,
THIS AWARD IS IN LIEU OF AND NOT IN ADDITION TO THE AWARD GRANTED
BY THE OPINION AND ORDER OF MAY 27, 1975, CLAIMANT' S REQUEST
FOR REVIEW IS HEREBY DISMISSED, ‘

lT IS FURTHER ORDERED THAT COUNSEL FOR CLAIMANT BE PAID A
REASONABLE ATTORNEY'S FEE EQUAL TO 25 PERCENT OF THE ADDITIONAL.
COMPENSATION HEREIN AWARDED, PAYABLE THEREFROM AS PAID, NOT TO
EXCEED 2 ,000,00 DOLLARS, ‘

WCB CASE NO, 74—3739 OCTOBER 17, 1975

HARRY R, OLSON, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Revieweb BY COMMISSIONERS WILSON AND MOORE,

THE‘CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER
WHICH REMANDED HIS CLAIM TO BE REOPENED AS OF FEBRUARY 18, 1975,
FOR THE PAYMENT OF BENEFITS AS PROVIDED BY LAW BY THE STATE ACCI-
DENT INSURANCE FUND UNTIL THE CLAIM WAS CLOSED PURSUANT TO
ORS 656,268 AND ALLOWED CLAIMANT'S ATTORNEY AN ATTORNEY FEE OF
25 PERCENT OF TIME LOSS BENEFITS, NOT TO EXCEED 2,000,00 DOLLARS,

CLAIMANT SUFFERED A COMPENSABLE INJURY ON OCTOBER 18, 1973,
WHILE UNLOADING A TRUCK WHICH WAS STACKED WITH MUFFLERS, CLAI~
MANT WAS FIRST SEEN BY DR, TORRES WHO DIAGNOSED DORSAL BACK MYO-
FASCIAL STRAIN, CLAIMANT SUFFERED A RECURRENCE OF THE SAME SYMP-~
TOMS ON FEBRUARY 5, 1974, BY STIPULATION, HIS CLAIM WAS REOPENED
ON JANUARY 29, 1974,

DR. TORRES REFERRED CLAIMANT TO DR, GRAHAM WHOQ, IN TURN,
REFERRED HIM TO DR, SHORT, DR, SHORT, BASED UPON THE HISTORY
RELATED TO HIM BY CLAIMANT, FELT CLAIMANT HAD A POSSIBLE RUPTURED
DORSAL. DISC AND RECOMMENDED CERVICAL TRACTION FOR FIVE DAYS,
STATING THAT SHOULD THERE BE NO IMPROVEMENT AS A RESULT THEREOF
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HE WOULD ASSUME THERE WAS NO A DISC INVOLVEMENT AND HIS DIAGNOSIS
WOULD BE THAT OF A STRAIN SUPERIMPOSED ON A MINOR POSTURAL DE =~
FORMITY, THE TRACTION FAILED TO RELIEVE THE SYMPTOMATOLOGY AND,
ON SEPTEMBER 6, 1974, DR, GRAHAM RECOMMENDED CLAIM CLOSURE,
STATING CLAIMANT WAS MEDICALLY STATIONARY,

ON OCTOBER 2, 1974, A DETERMINATION ORDER AWARDED CLAIMANT
10 PERCENT UNSCHEDUIL.ED DISABILITY,

ON NOVEMEER 18, 1974, DR, CHERRY, HAVING EXAMINED CLLAIMANT
AND BEING OF THE OPINION THAT HE HAD A NECK STRAIN AND UPPER THOR-
ACIC STRAIN, STATED CLAIMANT MIGHT BENEFIT BY FURTHER TREATMENT IN
THE FORM OF PHYSICAL THERAPY AND MEDICATION, CLAIMANT CONTINUED
TO BE UNDER DR, CHERRY'S CARE AND WAS SO AT THE TIME OF THE HEARING,

AT THE HEARING, THE CLAIMANT CONTENDED THAT HIS CLAIM WAS
PREMATURELY CLOSED AND SHOULD BE REOPENED AS OF SEPTEMBER 6, 1974,
OR IN THE ALTERNATIVE, THAT HE SHOULD RECEIVE AN INCREASED AWARD
OF PERMANENT PARTIAL DISABILITY, CLAIMANT ALSO CONTENDED THAT
PENALTIES AND ATTORNEY'S FEES SHOULD BE AWARDED FOR UNREASONABLE
DELAY IN PAYING TEMPORARY TOTAL DISABILITY COMPENSATION AND ALSO
IN ACCEPTING OR DENYING HIS CLAIM TO REOPEN,

THE REFEREE, ALTHOUGH STATING THAT HE WAS MORE PERSUADED
BY THE TESTIMONY OF DRS, GRAHAM AND SHORT THAT CLAIMANT SHOUL.D
BE CONSIDERED MEDICALLY STATIONARY AS OF THE DATE THE CLAIM WAS
CLOSED, REOPENED THE CLAIM AS OF FEBRUARY 18, 1975, THE DATE
DR, CHERRY EXPRESSED HIS OPINION THAT CLAIMANT WOUL.D BENEFIT BY
FURTHER TREATMENT IN THE FORM OF PHYSICAL THERAPY AND MEDICATION,
THE REFEREE DID NOT FEEL THAT PENALTIES AND ATTORNEY'S FEES WERE
APPROPRIATE UNDER THE FACTS OF THIS PARTICULAR CASE,

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSION
OF THE REFEREE THAT THE CLAIM SHOULD BE REOPENED AS OF FEBRUARY 18,
1975, THE BOARD FINDS THE EVIDENCE SUFFICIENT TO SUPPORT A CON~
CLUSION, BASED UPON THE REPORTS OF BOTH DR, GRAHAM AND DR, SHORT,
THAT CLAIMANT WAS (UNDERSCORED) MEDICALLY STATIONARY AS OF
SEPTEMBER 6, 1974, THEREFORE, THE DETERMINATION ORDER SHOULD BE
AFFIRMED,

THE BOARD CONCLUDES, HOWEVER, THAT CLAIMANT IS ENTITLED TO
RECEIVE, UNDER THE PROVISIONS OF ORS 656,245, SUCH MEDICAL CARE
AND TREATMENT AS HAS BEEN RECOMMENDED BY DR, CHERRY, ALTHOUGH
CLAIMANT%S COUNSEL DID NOT PREVAIL IN HIS REQUEST TO REOPEN
CLAIMANT'S CLAIM, HE WAS SUCCESSFUL IN OBTAINING FOR CLAIMANT
MEDICAL SERVICES UNDER THE PROVISIONS OF ORS 656,245 AND, THERE-~
FORE, 1S ENTITLED TO AN ATTORNEY'S FEE TO BE PAID BY THE FUND,
CAVINS V, SAIF, 75 ADV SH 1963,

THE ORDER OF THE REFEREE DATED MARCH 31, 1975 IS REVERSED,

THE DETERMINATION ORDER DATED OCTOBER 2, 1974 1S AFFIRMED,

CLA!MANT' S COUNSEL IS ALLOWED, AS A REASONABLE ATTORNEY'S
FEE FOR SECURING MEDICAL SERVICES FOR CL.AIMANT UNDER THE PROVISIONS

OF ORS 656,245 AFTER BOARD REVIEW, THE SUM OF 400,00 DOLLARS
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
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WCB CASE NO, 73—-3681 OCTOBER 17, 1975
JAMES E, HUMPHREY, CLAIMANT

DEL PARKS, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
ORDER ON REMAND

ON FEBRUARY 19 s 1975, THE WORKMEN'S COMPENSATION BOARD
AFFIRMED THE ORDER OF THE REFEREE DATED JUNE 19, 1974, WHICH HELD
THAT WHILE A PENALTY WAS PAYABLE FOR UNREASONABLE REFUSAL TO PAY
COMPENSATION, THE CARRIER%S CONDUCT DID NOT REACH %“THE LEVEL OF
UNREASONABLE RESISTANCE' AND DENIED ATTORNEY>S FEES BY THE FUND,

THE CLAIMANT APPEALED TO THE CIRCUIT COURT FOR THE COUNTY
OF KLAMATH, IT WAS HEARD ON JUNE 16, 1975 ON THE SOLE [ISSUE OF
WHETHER CLAIMANT WAS ENTITLED TO A REASONABLE SUM OF ATTORNEY'S
FEE PURSUANT TO ORS 656,382, THE CIRCUIT JUDGE HELD THAT THERE
WAS NO DIFFERENCE BETWEEN UNREASONABLE REFUSAL TO PAY COMPENSA~
TION AND UNREASONABLE RESISTANCE IN THE PAYMENT OF COMPENSATION
AND REMANDED THE CL.AIM TO THE BOARD FOR ALLOWANCE OF A REASONABLE
ATTORNEY%S FEE FOR CLAIMANT%S ATTORNEY TO COVER THE HEARING BEFORE
THE REFEREE AND THE REVIEW BEFORE THE BOARD,

THEREFORE. IT IS ORDERED THAT CLAIMANT'S ATTORNEY BE ALLOWED,’
AS A REASONABLE ATTORNEY'S FEE IN CONNECTION WITH HIS SERVICES AT

THE HEARING BEFORE THE REFEREE, THE SUM OF 500 DOLLARS PAYABLE

BY THE STATE ACCIDENT INSURANCE FUND, AND AS A REASONABLE ATTORNEY'S
FEE IN CONNECTION WITH HIS SERVICES AT BOARD REVIEW, THE SUM OF

350 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

WCB CASE NO, 74—3219 OCTOBER 17, 1975

THE BENEFICIARIES OF

JAMES WISHART, DECEASED

AND IN THE MATTER OF THE COMPLYING STATUS
OF SHAKLEE CORPORATION

SOUTHER, SPAULDING, KINSEY, WILLIAMSON,
AND SCHWABE, CLAIMANT%S ATTORNEYS

DEPT, OF JUSTICE, DEFENSE ATTYS,

ORDER ON REVIEW

ReEVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE BENEFICIARIES OF JAMES WISHART, DECEASED, HAVE REQUESTED
BOARD REVIEW OF A REFEREE>S ORDER WHICH HELD THAT = (1) SHAKLEFE
CORPORATION WAS NOT A SUBJECT NONCOMPLYING EMPLOYER DURING THE
PERIOD DECEMBER 28, 1971 TO APRIL 11, 1974, (2) THAT NEITHER THE
DECEDENT NOR BENEF[CIARY WORKED AS SUBJECT WORKMEN DURING THAT
PERIOD OF TIME, AND (3) THAT DECEDENT%S DEATH DID NOT ARISE OUT OF
AND IN THE COURSE OF EMPLOYMENT,

THE BOARD, ON DE NOVO REVIEW, CONCLUDES THE REFEREE FULLY
DEVELOPED THE CASE AT HEARING AND THE RECORD SPEAKS FOR ITSELF,
WITH NO ADDITIONAL INFORMATION OR FACTS HAVING BEEN PRESENTED TO
THE BOARD ON ITS REVIEW OF THE CASE, THE BOARD AFFIRMS AND ADOPTS
THE ORDER OF THE REFEREE AS ITS OWN,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 5, 1975 IS AFFIRMED,

.
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WCB CASE NO, 75—371 OCTOBER 20, 1975
DUANE PRATT, CLAIMANT

DAY AND PROHASKA, CLAIMANT' S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SL.OAN,

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE™S ORDER
WHICH DISMISSED HIS AGGRAVATION CLAIM FOR LACK OF JUREISDICTION BASED
ON ONE OR MORE OF THE FOLLOWING GROUNDS = (1) CLAIMANT FAILED TO
COMPLY WITH ORS 656,273 IN THAT HE DID NOT SUPPORT HIS AGGRAVATION
CLAIM WITH A WRITTEN REPORT FROM A PHYSICIAN THAT THERE WERE REA-
SONABLE GROUNDS FOR THE CLAIM, (2) CLAIMANT DID NOT FILE A CLAIM
FOR AGGRAVATION WITH SAIF, (3) THE CLAIM FOR AGGRAVATION WAS NOT
FILED WITHIN FIVE YEARS AFTER THE FIRST DETERMINATION WAS MADE,

CLAIMANT WAS INJURED ON SEPTEMBER 12, 1969 AND HIS CLAIM WAS
CLOSED BY THE FIRST DETERMINATION ORDER DATED DECEMBER 8, 1969,
HIS RIGHT TO OBTAIN A HEARING ON ANY CLAIM FOR AGGRAVATION EXPIRED
-ON DECEMBER 7, 1974, :

ON JANUARY 27, 1975 AN APPLICATION FOR INCREASED COMPENSATION
ON ACCOUNT OF AGGRAVATION AND A REQUEST FOR HEARING ON SAID CLAIM
WAS RECEIVED BY THE WORKMENY%S COMPENSATION BOARD, THE REQUEST
WAS SUPPORTED BY OPINIONS FROM THE PSYCHOLOGICAL CENTER DATED
AUGUST 27, 1974, OCTOBER 8, 1974, JANUARY 3, 1975 AND JANUARY 16,
1975,

PRIOR TO COMMENCEMENT OF THE HEARING, THE FUMD MOVED TO
DISMISS FOR LACK OF JURISDICTION -~ THE MOTION WAS TAKEN UNDER
ADVISEMENT BY THE REFEREE WHO PROCEEDED TO TAKE TESTIMONY ON THE
MERITS, HOWEVER HIS ORDER DEALT ONLY WITH THE JURISDICTIONAL QUES-~
TION AND HELD THAT THE REFEREE HAD NO JURISDICTION BECAUSE OF

CLAIMANT'S FAILURE TO COMPLY WITH THE PROVISIONS OF ORS 656,273,

AF"'I'ER THE INITIAL C LLOSURE OF THE CLAIM ON DECEMBER 8, 1969
IT WAS REOPENED AND THEN CLOSED BY SECOND DETERMINATION ORDER
DATED AUGUST 20, 1973 WHEREBY CLAIMANT RECEIVED 48 DEGREES FOR
UNSCHEDULED LOW BACK DISABILITY, A REQUEST FOR HEARING ON THIS
DETERMINATION ORDER WAS MADE BY THE CLAIMANT AND THE OPINION AND
ORDER ENTERED ON APRIL 17, 1974 INCREASED THE AWARD TO 80 DEGREES
AND ALSO ORDERED THE FUND TO PROVIDE CLAIMANT WITH FURTHER PSYCHO-
LOGICAL COUNSELING PURSUANT TO ORS 656,245 1F, AND WHEN, CLAIMANT
MADE APPLICATION THEREFOR,

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE REFEREE DID
HAVE JURISDICTION UNDER THE PROVISIONS OF ORS 656,273, AS AMENDED
BY OREGON LAWS 1975, CH 497 SEC 1, THE AGGRAVATION STATUTE AS AMENDED
NO LONGER REQUIRES A WORKMAN TO SUPPORT HIS CLAIM FOR AGGRAVATION
WITH WRITTEN REPORTS FROM A PHYSICIAN THAT THERE WERE REASONABLFE
GROUNDS FOR THE CLAIM IN ORDER TO CONFER JURISDICTION,

THE AMENDED ACT PROVIDES THAT THE WORKMAN MUST FILE A CLAIM
FOR AGGRAVATION WITH THE FUND AND THAT A PHYSICIAN'S REPORT INDI-~
CATING A NEED FOR FURTHER MEDICAL SERVICES OR ADDITIONAL COMPEN-—
SATION IS A CLAIM FOR AGGRAVATION, IN THE INSTANT CASE, SINCE THE
DATE OF THE LAST AWARD OR ARRANGEMENT OF COMPENSATION WHICH WAS
MADE BY THE OPINION AND ORDER DATED APRIL 17, 1974, THE FUND HAS
BEEN SUPPLIED SEVERAL REPORTS FROM DR, HICKMAN AND DR, FLEMING,
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BOTH PSYCHOLOGISTS, WHICH CLEARLY INDICATED TO THE FUND THAT CLAIM=~
ANTY S CONDITION WAS WORSENING AND THAT THE WORSENING WAS BASED UPON
HIS PSYCHOPATHOLOGY,

THE FUND CONTENDS THAT THIS IS NOT A PHYSICIAN"S (UNDERSCORED)
REPORT WITHIN THE MEANING OF ORS 656,273 BECAUSE NEITHER DR, HICK-
MAN NOR DR, FLEMING IS A PHYSICIAN WITHIN THE DEFINITION EXPRESSED
IN ORS 656,002 (13), THE BOARD TAKES ADMINISTRATIVE NOTICE OF THE
FACT THAT PSYCHOLOGICAL PROBLEMS ARE COMPENSABLE UNDER THE WORK-
MEN'S COMPENSATION ACT TO THE SAME EXTENT AS PHYSICAL INJURIES =
THAT IN MANY CASES THE DETERMINATION OF THE WORKMAN'S DISABILITY
1S BASED UPON HIS PSYCHOPATHOLOGY AS MUCH, IF NOT MORE, THAN UPON
HIS PHYSIOLOGICAL CONDITION, THE BOARD, THEREFORE, FEELS INSOFAR
AS APPLICATION OF THE WORKMEN'S COMPENSATION ACT IS CONCERNED,
REPORTS FROM LICENSED PSYCHOLOGISTS TO THE FUND WHICH INDICATE THAT
THE WORKMAN'S CONDITION HAS WORSENED PSYCHOLOGICALLY AND THAT HE
1S IN NEED OF FURTHER MEDICAL SERVICES OR ADDITIONAL COMPENSATION
AS A RESULT THEREOF, CAN BE PROPERLY CONSTRUED AS A CLAIM FOR
AGGRAVATION, THE FUND RECEIVED SUCH REPORTS WELL WITHIN THE FIVE
YEAR PERIOD AFTER THE FIRST DETERMINATION MADE UNDER ORS 656,268 (3),

OREGON LAWS 1975, CH 497 SEC 4 AMENDED ORS 656,319 BY DELETING
THEREFROM THE REQUIREMENT THAT A REQUEST FOR HEARING WITH RESPECT
TO ANY DISPUTE ON INCREASED COMPENSATION BY REASON OF AGGRAVATION
UNDER ORS 656,273 MUST BE FILED WITHIN FIVE YEARS AFTER THE FIRST
DETERMINATION MADE UNDER SUBSECTION (3) OF ORS 656,268,

THEREF‘ORE, THE BOARD CONCLUDES THAT CLAIMANT™S CLAIM FOR
AGGRAVATION SHOULD NOT BE DISMISSED FOR ANY OF THE GROUNDS SET
FORTH IN THE ORDER OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE DISMISSING CLLAIMANT"S CLAIM FOR
AGGRAVATION 1S REVERSED AND THE CLAIM IS REMANDED TO THE HEARINGS
DIVISION FOR A HEARING ON THE MERITS,

CLAIMANT"S COUNSEL. IS AWARDED, AS A REASONABLE ATTORNEY™S
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, TH.: SUM
OF 450 DOLLARS, PAYABLE BY SaAlF,

WCB CASE NO, 74—3938—E OCTOBER 20, 1975

PETER BUYAS, CLAIMANT

POZZ1, WIL.SON AND ATCHISON, CLAIMANT%>S ATTYS,
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS,

REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A REFEREE %S ORDER WHICH HELD CLAIMANT TO BE PERMANENTLY AND TOTALLY
DISABLED AS OF FEBRUARY 23, 1974 AND DIRECTED THE FUND TO PAY
CLAIMANT BENEFITS TO WHICH HE IS ENTITLED BY LAW, THE REFEREE FURTHER
ORDERED THE FUND TO REIMBURSE EMPLOYEE BENEFITS INSURANCE COMPANY ,
HEREINAFTER REFERRED TO AS EBl, FOR ALL TIME LOSS BENEFITS PAID TO
THE CL. AIMANT FOR THE PERIODS SUBSEQUENT TO FEBRUARY 23, 1974 AND
FOR ALL MEDICAL BILLS, IF ANY, PAID ON BEHALF OF THE CLAIMANT, THE
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FUND WAS TO RECE?IE CREDIT FOR THE FOREGOING DISABILITY BENEFITS
FOR SUCH PERIOD, AND ANY OVERPAYMENT, IF MADE TO CLAIMANT TO DATEt
BECAUSE OF DIFFERENCE IN THE RATE BETWEEN TEMPORARY TOTAL AND
PERMANENT TOTAL. BENEFITS, WAS TO BE RECOUPED BY THE FUND BY DE-~
DUCTION FROM THE BENEFITS HEREAFTER PAID TO CLAIMANT AT THE RATE
OF 10 PER CENT, UNTIL SUCH OVERPAYMENTS WERE COMPLETELY RECOUPED,

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON DECEMBER 12, 1972,
HIS EMPLOYER AT THAT TIME WAS COVERED BY THE FUND, CLAIMANT WAS
RELEASED TO RETURN TO WORK ON DECEMBER 25, 1972 BY DR, RIEKE, ON
APRIL 18, 1973 THE CLAIM WAS CLOSED BY DETERMINATION ORDER WHICH
AWARDED CLAIMANT TIME LOSS COMPENSATION FROM DECEMBER 12, 1972
TO DECEMBER 25, 1972, BUT NO PERMANENT DISABILITY,

CLAIMANT WORKED STEADILY BETWEEN FEBRUARY (2, 1973 AND
AUGUST 6, 1973, THEREAFTER, CLAIMANT COMMENCED SEEING DR, LLANGSTON
WHO TREATED HIM FOR CONTINUED BACK PAIN AND, ON AUGUST 2%, 1973,
STATED CLAIMANT HAD MULTIPLE INJURIES AND A DEGENERATIVE ARTHRITIS
WHICH WAS RATHER EXTENSIVE AND DISAELING, CLAIMANT REQUESTED THAT
HIS CLAIM BE REOPENED ~ AFTER DENIAL BY THE FUND, A HEARING WAS
REQUESTED, ON APRIL 10, 1974, REFEREE JOSEPH D, ST, MARTIN ORDERED
THE CLAIM REOPENED WITH TIME LOSS BENEFITS TO BE PAID FROM AUGUST 6,
1973 TO JANUARY 6, 1974, THE CLAIM WAS AGAIN CLOSED BY SECOND
DETERMINATION ORDER DATED OCTOBER 24, 1974 WHICH AWARDED CLAIMANT
TIME LOSS IN CONFORMITY WITH THE REFEREE'S ORDER BUT AWARDED NO
PERMANENT DISABILITY, )

ON JANUARY 8, 1974, CLAIMANT HAD RETURNED TO WORK FOR THE
EMPLOYER WHO, AT THAT TIME, WAS AFFORDED WORKMEN'S COMPENSATION
COVERAGE BY EBI, ON FEBRUARY 22, 1974 CLAIMANT SUSTAINED A SECOND
COMPENSABLE INJURY WHILE LIFTING A BARREL ONTO A PALLET WHICH
BROKE C AUSING CLAIMANT TO CATCH THE ENTIRE LOAD ON HIS BACK AND
RESULTED iN LOW BACK PAIN OF RATHER SUBSTANTIAL SEVERITY, CLAIMANT
WAS SEEN BY DR, LANGSTON ON FEBRUARY 25, 1974 - THIS WAS THE FIRST
TIME CLAIMANT HAD BEEN SEEN BY DR, LANGSTON SiNCE HE HAD BEEN RE-
LEASED TO RETURN TO WORK ON JANUARY 4, 1974, DR, LANGSTON DIAGNOSED
AN ACUTE LOW BACK STRAIN AND ADVISED CLAIMANT THAT THIS WAS A NEW
INJURY AND WOULD REQUIRE HOSPITALIZATION,

ON MAY 17, 1974, DR, LANGSTON INFORMED THE FUND THAT CLAIMANT
HAD BEEN HOSPITALIZED FROM FEBRUARY 25 UNTIL MARCH 9, 1974 WITH SOME
IMPROVEMENT IN HIS CONDITION, HE HAD CONTINUED TO SEE HIM UNTIL
MAY 10, 1974 AT WHICH TIME CLAIMANT, BASED UPON HIS RECOMMENDATION,
DECIDED TO RETIRE, DR, LANGSTON FELT CLAIMANT HAD EXTENSIVE ARTH-
RITIS OF HIS ENTIRE SPINE, SEVERE ARTHRITIS OF HIS HANDS WITH ASSO-
CIATED DEFORMITIES AS WELL AS DIFFICULTY WITH BOTH FEET, HE STATED
THAT IF CLAIMANT CONTINUED TO WORK HE WOULD CONTINUE TO HAVE PAIN
AND DISABILITY FROM STRAINS AND, THEREFORE, CLAIMANT HAD ACCEPTED
THE FACT THAT IT WOULD BE BETTER FOR HIM [F HE DID NOT WORK,

ON MARCH 14, 1974 CLAIMANT HAD BEEN EXAMINED, AT THE REQUEST
OF THE FUND, BY DR, PASQUESI WHO COMMENTED THAT IT SEEMED ALMOST
UNREASONABLE TO BELIEVE THAT A CLAIMANT WHO HAD BEEN GIVEN AS MANY
PERMANENT PARTIAL DISABILITY AWARDS IN REGARD TO HIS BACK COMPLAINTS
IN THE PAST AS CLAIMANT HAD WAS STILL BEING ALLOWED TO WORK IN A
HEAVY LABORING CAPACITY WHICH NO DOUBT AGGRAVATED ALL OF HIS SYMP-~
TOMS, FURTHERMORE, AS LONG AS ANYONE WAS WILLING TO EMPLOQOY CLAIM~
ANT THE EMPLOYER WAS ASSUMING THE RESPON SIBILITY OF AGGRAVATION
WHICH NO DOUBT WOUL.D BE FORTHCOMING AFTER HE RETURNED TO WORK,

On JuLY 9, 1974, DR, LANGSTON WROTE A LETTER TO EBI CONFIRM=
ING HIS EARLIER LETTER OF JUNE 7, 1974 RELATING TO CLAIMANT%S CON-
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DITION AND STATUS AND ADVISED EBI THAT HE DID NOT BELIEVE CLAIMANT
HAD ANY INCREASED DISABILITY AS A RESULT OF THE ACCIDENT OF FEBRU-~
ARY 22, 1974, THAT HIS CONDITION WAS NOW MEDICALLY STATIONARY AND
HE CONSIDERED CLAIMANT TO BE BACK TO THE PRE-~INJURY STATUS WHICH,
AS HE HAD PREVIOUSLY STATED IN HIS LETTER OF JUNE 7, WAS THAT OF A
PERMANENT TOTAL DISABILITY, BASED UPON THIS REPORT A DETERMINATION
ORDER WAS MAILED AUGUST 14, 1974, WHICH AWARDED CLAIMANT TE MPORARY
TOTAL DISABILITY FROM FEBRUARY 23, 1974 THROUGH JULY 8, 1974 AND
AWARDED COMPENSATION FOR UNSCHEDULED PERMANENT TOTAL DISABILITY
EFFECTIVE JULY 9, 1974, THIS DETERMINATION ORDER RELATED TO THE
FEBRUARY 22, 1974 INJURY AND NOTED THE INSURANCE CARRIER AS EBI,

As A RESULT OF THE DETERMINATION ORDER OF AUGUST 14, 1974
EBl REQUESTED A HEARING, PROTESTING THE ORDER AND ALLEGING THAT
CLAIMANT'S PERMANENT TOTAL DISABILITY WAS THE RESULT OF HIS DECEM=
BER 12, 1972 INJURY AND, THEREFORE, THE RESPONSIBILITY OF THE FUND,
THE FUND CONTENDED THAT EBIl HAD NO STANDING PROCEDURALLY TO REQUEST
SUCH A HEARING AND RAISE THAT ISSUE AND, IF THE REFEREE FOUND THAT
£Bl1 DID HAVE THE RIGHT TO REQUEST THE HEARING ON THE ISSUE, A DETER-
MINATION HAD TO BE MADE AS TO WHICH CARRIER WAS RESPONSIBLE FOR
THE PERMANENT TOTAL DISABILITY OF THE CLAIMANT,

THE REFEREE FOUND THAT EBI HAD, PURSUANT TO ORS 656,283, THE
RIGHT TO REQUEST A HEARING AND CONCLUDED THAT EBlI HAD SUSTAINED
ITS BURDEN OF PROVING THAT THE CLAIMANT'S PERMANENT TOTAL DISABILITY
HAD RESULTED FROM HIS COMPENSABLE INJURY OF DECEMBER 12, 1272
RATHER THAN THE ONE INCURRED ON FEBRUARY 22, 1974, ACCORDINGLY, HE
SET ASIDE THE DETERMINATION ORDER OF AUGUST 14, 1974 AS WELL AS THE
SECOND DETERMINATION ORDER OF OCTOBER 24, 1974 TO THE EXTENT THAT
EACH MIGHT CONFLICT WITH THE HOLDING IN HIS OPINION AND ORDER, AND
ORDERED CLAIMANT TO BE AWARDED PERMANENT TOTAL DISABILITY EFFECTIVE
FEBRUARY 23, 1974 (THE BALANCE OF HIS ORDERS ARE SET FORTH IN THE
OPENING PARAGRAPH HEREIN) .,

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREEYS
CONCLUSION THAT THE RESPONSIBILITY FOR CLAIMANT'S PERMANENT TOTAL
DISABILITY IS THAT OF THE FUND, THERE IS AMPLE EVIDENCE THAT SUBSE~
QUENT TO DECEMBER 12, 1972, CLAIMANT WAS EMPLOYED ON A FULL TIME
BASIS AT A GAINFUL OCCUPATION DURING PERIODS PRIOR TO THE FEBRUARY 22,
1974 INCIDENT, CLAIMANT'S TREATING PHYSICIAN TESTIFIED THAT PRIOR
TO THE FEBRUARY 22, 1974 INJURY CLAIMANT WAS ABLE TO WORK AT A
GAINFUL AND SUITABLE OCCUPATION FOR REGULAR PERIODS OF TIME OF
AROUND A MONTH OR SIX WEEKS AND THAT AFTER THAT INCIDENT HE WAS
POSSIBLY ABLE TO DO IT BUT THAT HE, DR, LANGSTON, ADVISED CLAIMANT
NOT TO RETURN TO ANY TYPE OF WORK, BECAUSE CLAIMANT WAS ABLE TO,
AND DID, ENGAGE IN GAINFUL AND SUITABLE WORK BETWEEN DECEMBER 12,
1972 AND FEBRUARY 22, 1974, HE CANNOT BE CONSIDERED, AS A MATTER
OF LAW, PERMANENTLY AND TOTALLY DISABLED AS A RESULT OF THE 1972
INJURY,

Dr., LANGSTON TESTIFIED THAT THE INJURY SUFFERED ON FEBRUARY
22, 1974 WAS A MATERIAL FACTOR IN RENDERING CLAIMANT TOTALLY DIS~
ABLED ' IN THE SENSE THAT IT HAD DONE HIM IN TOGETHER WITH HIS WHOLE
PICTURE, " -

THE BOARD CONCLUDES THAT CLAIMANT WAS NOT PERMANENTLY AND
TOTALLY DISABLED AS A RESULT OF HIS DECEMBER 12 s 1972 INDUSTRIAL
INJURY ~ HOWEVER, EVEN THOUGH DR, LANGSTON INDICATES IN HIS LETTER
TO EBl THAT HE DID NOT BELIEVE CLAIMANT HAD ANY INCREASED DISABILITY
AS A RESULT OF THE ACCIDENT OF FEBRUARY 22, 1974, NEVERTHELESS THE
EVIDENCE, TAKEN AS A WHOLE, IS VERY PERSUASIVE THAT THE INDEPENDENT

INTERVENING TRAUMA OF FEBRUARY 22, 1974 WAS "THE STRAW THAT BROKE
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THE CAMEL'S BACK', INSOFAR AS CLAIMANT%>S CHRONIC BACK CONDITION
WAS CONCERNED, AN EMPLOYER TAKES A WORKMAN AS HE FINDS HIM - ON
FEBRUARY 22, 1974 CLAIMANT WAS ABLE TO WORK, AFTER THAT DATE HE
WAS TOLD HE WAS UNABLE TO RETURN TO WORK, THEREFORE, THE BOARD
FINDS THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED AT THE
PRESENT TIME, BUT THAT SUCH DISABILITY IS THE RESULT OF THE INJURY
SUFFERED ON FEBRUARY 22, 1974 AND THEREFORE THE RESPONSIBILITY
OF EBI,

ORDER
THe ORDER OF THE REFEREE DATED APRIL 17, 1975 1S REVERSED,

THE DETERMINATION ORDER MAILED AUGUST 14, 1974 1S AFFIRMED,

WCB CASE NO, 74—3383 OCTOBER 20, 1975

DAVID COLLINS, CLAIMANT

JOEL B, REEDER, CLAIMANT%S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,.
REQUEST FOR REVIEW BY CLAIMANT

" REVIEWED BY COMMISSIONERS WILSON AND S1L.OAN,

CLAIMANT HAS REQUESTED BOARD REVIEW OF A REFEREE®S ORDER
WHICH DENIED CLAIMANTYS CLAIM FOR BENEFITS FOR AN ALLEGED INDUS=-
TRIAL INJURY, ’

CLAIMANT WAS AN ELECTRICIAN EMPLOYED BY THE CITY OF MEDFORD
AND WORKED OUT OF THE “BUCKET' OF A HIGH RANGER MOBILE TOWER, HE
ALLEGES THAT ON JULY 25, 1974, THE “BUCKET' SUDDENLY DROPPED AND
HE SUSTAINED INJURIES DESCRIBED AS SORE LEGS, HEEL PAIN AND LOW
BACK PAIN, WHEN CLAIMANT WAS CHECKED INTO THE HOSPITAL, DR, SHOWER~
MAN FOUND A POSSIBLE HERNIATED DISC,

THE VERACITY OF CLAIMANT®S TESTIMONY WAS QUESTIONED BY THE
REFEREE, EXPERT TESTIMONY ESTABLISHED THAT THE COLLAPSE OF THE
“BUCKET' COULD NOT BE SCIENTIFICALLY SUBSTANTIATED BY CLAIMANT"S
DESCRIPTION OF THE INCIDENT,

DR. TENNYSON INDICATED CLAIMANT HAD PREEXISTING DEGENERATIVE
DISC DISEASE AND THAT A MINOR TRAUMATIC EVENT COULD HAVE RENDERED
IT SYMPTOMATIC, HOWEVER, HE STATED HIS OPINION WAS BASED UPON
THE HISTORY OF THE INCIDENT GIVEN HIM BY CLAIMANT AND IF THIS HISTORY
WAS NOT RELIABLE, HIS DIAGNOSIS WOULD BE DIFFERENT,

CLAIMANT FAILED TO PRODUCE EVIDENCE WHICH MIGHT HAVE BEEN
FAVORABLE TO HIM -~ SUCH EVIDENCE WAS AVAILABLE TO CLAIMANT AND HIS

FAILURE IMPLIES IT WOULD NOT HAVE SUPPORTED HIS CONTENTIONS, OR AT
LEAST, HE WAS AFRAID IT WOULD NOT HAVE DONE SO,

THE BOARD, ON DE NOVO REVIEW, CONCLUDES THE CIRCUMSTANCES
SURROUNDING CLAIMANT%S UNWITNESSED, ALLEGED ON-~THE~JOB INJURY
DO NOT LEND THEMSELVES TO A FINDING THAT CLAIMANT SUSTAINED A
COMPENSABLE INJURY, THE BOARD, THEREFORE, AFFIRMS AND ADOPTS THE
ORDER OF THE REFEREE, . b
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'ORDER

THE ORDER OF THE REFEREE DATED MAY 14, 1975 IS AF'FIRM‘ED.‘

WCB CASE NO, 74—4173 OCTOBER 21, 1975

DALE BURNETT, CLAIMANT

BAILEY, DOBLIE AND BRUUN,
CLAIMANT>S ATTYS,

PHILIP A, MONGRAIN, DEFENSE ATTY,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE"”S ORDER
WHICH DIRECTED IT TO ACCEPT CLAIMANTY%S BILATERAL HIGH FREQUENCY
IMPAIRMENT AS A COMPENSABLE HEARING LOSS CLAIM AND PROCESS SAID
CLAIM AND PAY COMPENSATION, AS PROVIDED BY LAW, AND AL SO AWARDED
CLAIMANTYS ATTORNEY A FEE OF 500 DOLLARS PAYABLE BY THE EMPLOYER,

CLAIMANT HAS BEEN EMPLOYED BY THE EMPLOYER FOR APPROXIMATELY
26 YEARS, DURING THIS TIME HE HAS WORKED ON OR NEAR THE CHAIN SAW
AND RESAW WHICH EMIT NOISE WHICH CLAIMANT DEFINES AS COMFORTABL.E
OR TOLERABLE, THAT IS TO SAY, THE NOISE DOES NOT HURT HIS EARS BUT
IT DOES EXIST, '

CL.AIMANT FIRST NOTICED A HEARING LOSS DURING 1968 =~ HE
UNDERWENT A HEARING EXAMINATION AND RECEIVED A HEARING AID, AT
THAT TIME HE WAS TOLD HE HAD A HEARING LOSS BUT WAS NOT ADVISED AS
TO THE CAUSE OF IT,

APPROXIMATELY THREE YEARS AGO CLAIMANT COMMENCED WORKING
AROUND AND NEAR A CIRCLE SAW WHICH EMITS A HIGH PITCHED SOUND,
AFTER THIS, CLAIMANT NOTICED A CONSTANT RINGING IN BOTH EARS, HE
ALSO EXPERIENCED INTERMITTENT HEADACHES PARTICULARLY WHEN THE
CIRCLE SAW WAS IN OPERATION.

CLAIMANT WAS GIVEN AN AUDIOMETRIC EXAMINATION BY DR, HARTZELL
WHO, AFTER THE SECOND AUDIOGRAM PERFORMED ON JUNE 27, 1974, EX-—
PRESSED HIS OPINION THAT CLAIMANT®S HEARING'IMPAIRMENT COUL.D BE A
DIRECT RESULT OF EXPOSURE TO OCCUPATIONAL NOISE, ON SEPTEMBER 23,
1974, DR, JAMES ANDRUES GAVE CLAIMANT AN AUDIOMETRIC EVALUATION
WHICH REVEALED AUDITORY ACUITY WITHIN NORMAL LIMITS BILATERALLY
FOR FREQUENCIES UP THROUGH AND INCLUDING 1000 HERTZ AND MODERATELY
SEVERE IMPAIRMENT BILATERALLY FOR FREQUENCIES ABOVE 1000 HERTZ,
DRy METTLER EXAMINED CLAIMANT BUT DID NOT TEST HIM, HOWEVER, AFTER
REVIEWING THE WORKUP OF SEPTEMBER 23, 1974, REPORTED THAT IT SHOWED
0 PERCENT HEARING LOSS IN BOTH EARS AND THE SPEECH RECEPTION THRESHOLD
CONFIRMED THIS WITH A 4 DECIBEL 'LOSS IN BOTH EARS,

: THE_EMPLOYER CONTENDS THAT BECAUSE CLAIMANT HAS NORMAL
HEARING BILATERALLY FOR FREQUENCIES UP THROUGH AND INCLUDING 1000
HERTZ THAT HE HAS ONLY SUFFERED A HIGH TONE LOSS IN BOTH EARS
WHICH IS NOT COMPENSABLE BY STATUTE, NORMAL HEARING INCLUDES THE
HIGH FREQUENCIES, A LOSS IN THOSE FREQUENCIES IS A LLOSS OF NORMAL.
HEARING WITHIN THE MEANING OF THE STATUTE, IN THE MATTER OF THE
COMPENSATION OF OSCAR PRIVETTE, CLAIMANT, (UNDERSCORED) WCB CASE
NO, 73 -~1563,
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THE REFEREE CONCLUDED THAT CLAIMANT'S BILATERAL HIGH FRE~
QUENCY HEARING IMPAIRMENT WAS A DIRECT RESULT OF EXPOSURE TO OCCU-~
PATIONAL NOISE AND WAS COMPENSABLE, ALTHOUGH DR, HARTZELL'S MEDI]=
CAL OPINION INCLUDED THE WORDS, 'cCouLD BE', THE DISTINCTION BETWEEN
PROBABILITY AND POSSIBILITY SHOULD NOT FOLLOW TOO SLAVISHLY THE WIT~
NESSES CHOICE OF WORDS, AS SOMETIMES HAPPENS IN RESPECT TO MEDICAL
TESTIMONY, 3 LARSON WORKMEN'S COMPENSATION LAW (UNDERSCORED)
80432,

HoweVER, THE REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO
PROVE THAT HIS TINNITIS CONDITION WAS CAUSALLY CONNECTED TO THE
INDUSTRIAL NOISE EXPOSURE, THEREFORE, THAT CONDITION WAS NOT COM-
PENSABLE, -

THE BOARD, ON DE NOVO REVIEW, NOTES THAT DR, ANDRUES, IN HIS
REPORT OF OCTOBER 8, 1974 TO THE EMPLOYER'S CARRIER POINTS OUT
THAT THE PURE TONE THRE SHOLD CONFIGURATION OBSERVED BY HIM WHEN
HE MADE HIS AUDIOMETRIC EVALUATION OF CLAIMANT ON SEPTEMBER 23,
1974 WAS SIMILAR TO THAT OBSERVED WITH CASES WHICH ARE MEDICALLY
DIAGNOSED AS NOISE INDUCED HEARING LOSS, THIS WOULD AUGMENT THE
OPINION EXPRESSED BY DR, HARTZELL THAT CLAIMANTYS HEARING IMPAIR=~
MENT COULD BE A DIRECT RESULT OF EXPOSURE TO OCCUPATIONAL NOISE,
THE BOARD CONCURS IN THE CONCLUSIONS CLEARLY EXPRESSED BY THE
REFEREE IN HIS OPINION AND ORDER, )

ORDER
THE ORDER OF THE REFEREE DATED JUNE 4, 1975 IS AFFIRMED,

CLAIMANT®S COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY™S
FEE FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF
200 DOLLARS, PAYABLE BY THE EMPLOYER, WILLAMETTE INDUSTRIES, INC,

WCB CASE NO, 74-1930 OCTOBER 21, 1975

JEAN CHISHOLM, CLAIMANT

FRANKLIN, BENNETT, OFELT AND JOLLES,
- CLAIMANT%S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

ORDER OF DISMISSAL

On AuGUST 27, 1975, A REFEREEYS OPINION AND ORDER WAS ISSUED
IN THE ABOVE ENTITLED MATTER,

ON SEPTEMBER 30, 1975 THE CLAIMANT REQUESTED A REVIEW BY THE
BOARD, .

: MORE THAN 30 DAYS ELAPSED BETWEEN THE MAILING OF THE REFEREE™S
ORDER AND THE REQUEST FOR REVIEW, THE REFEREE%S ORDER HAS BECOME
FINAL BY OPERATION OF LAW IN ACCORDANCE WITH ORS 656,289 (3) AND THE’
CLAIMANT"%S REQUEST FOR REVIEW SHOULD BE DISMISSED,

IT I1s so ORDERED,
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WCB CASE NO, 74-3933 OCTOBER 21, 1975

RAYMOND HOSKIN, CLAIMANT

BAILEY, DOBLIE AND BRUUN,
CLAIMANT'S ATTYS,

PHILIP A, MONGRAIN, DEFENSE ATTY,

ORDER OF DISMISSAL.

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORK~
MEN 'S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE
EMPLOYER, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN,

|T IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE
REFEREE 1S FINAL BY OPERATION OF LAW,

"WCB CASE NO, 74—4253 OCTOBER 21, 1975

LARRY JACK PILGER, CLAIMANT

STULTS, MURPHY AND ANDERSON, CLAIMANT'S ATTYS,
FORD AND COWLING, DEFENSE ATTYS, :

ORDER APPROVING STIPULATION

FROM THE FILES AND RECORDS OF THE WORKMEN'S COMPENSATION
BOARD, IT APPEARS THAT =

1) CLAIMANT CONTENDS HE WAS INJURED WHILE EMPLOYED BY
THE EMPLOYER ON OR ABOUT AUGUST 20O OR 21, 1974,

2) FOLLOWING A DENIAL BY THE EMPLOYER, CLAIMANT REQUESTED
A HEARING, AND AFTER SAID HEARING, THE REFEREE FOUND, THE CLAIM
COMPENSABLE ORDERING THE EMPLOYER TO ACCEPT THE CLAIM AND PAY
PENALTIES AND ATTORNEY FEES,

3) THE MATTER IS NOW BEFORE THE BOARD UPON REQUEST FOR
REVIEW BY THE EMPLOYER,

THE PARTIES NOW WISH TO COMPROMISE AND DISPOSE OF THE MATTER
IN ACCORDANCE WITH ORS 656,289 (4) AND HAVE PRESENTED THE BOARD
WITH A STIPULATION FOR DISPUTED CLAIMS SETTLEMENT, WHICH IS ATTACHED
HERETO AND MADE A PART HEREOF,

THE BOARD BEING NOW FULLY ADVISED, FINDS =

1) THAT A BONA FIDE DISPUTE OVER THE COMPENSABILITY OF
CLAIMANT' S CLAIM EXlSTS AND, .

2) THAT THE SETTLEMENT AGREEMENT IS FAIR AND EQUITABLE,

THE BOARD CONCLUDES THE AGREEMENT SHOULD BE APPROVED AND
EXECUTED ACCORDING TO ITS TERMS,

IT 1s so orDERED,
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STIPULATION FOR DISPUTED CLAIMS SETTLEMENT

IT 1s STIPULATED BY THE PARTIES AND THEIR ATTORNEYS AS
FOLLOWS -

1) CLAIMANT CONTENDS HE WAS INJURED WHILE EMPLOYED BY
EMPLOYER ON OR ABOUT AUGUST 20 OR 21, 1974,

2) THE COMPENSABILITY OF THE CLAIM WAS DENIED BY EMPLOYER
AND THEREAFTER CLAIMANT FILED A REQUEST FOR HEARING, A COFvY OF
WHICH IS ATTACHED AS =XHIBIT "AY,

3) FOLLOWING HEARING AN ORDER WAS ENTERED BY HEARING OFFICER
KIRK A, MULDER DATED JULY 24, 1975 ORDERING THAT EMPLOYER ACCEPT
THE CLAIM AND PAY CLAIMANT PENALTIES AND ATTORNEY FEES, A COPY
OF THE OPINION AND ORDEPR IS ATTACHED AND INCORPORATED AS E XHIBIT 'B',

4) THEREAFTER THE EMPLOYER FILED A REQUEST FOR REVIEW, A
COPY OF WHICH IS ATTACHED AND INCORPORATED AS EXHIBIT 'C’ s+ AND THE
REVIEW IS PRESENTLY PENDING BEFORE THE WORKMEN"S COMPENSATION
BOARD OF THE STATE OF OREGON,

5) THE PARTIES TO THIS STIPULATION DESIRE TO COMPROMISE THIS
CLAIM PURSUANT TO ORS 656,289, RECOGNIZING THAT A BONA FIDE
DISPUTE EXISTS AS TO THE COMPENSABILITY OF THIS CLAIM,

6) CLAIMANT FULLY RECOGNIZES THAT THE SETTLEMENT CONTEM-
PLATED BY THIS STIPULATION WOULD RELEASE THE EMPLOYER FROM ANY FUR-
THER LIABILITY IN CONNECTION WITH THIS CLAIM AND THAT SUCH SETTLE~
MENT WQULD CONSTITUTE A FINAL DISPOSITION OF THIS MATTER AND PRE~
CLUDE ANY LATER CLAIMS AGAINST EMPLOYER FOR COMPENSATION ARISING
FROM THE ACCIDENT DESCRIBED IN EXHIBIT '"A' « INCLUDING ANY CLAIM
FOR AGGRAVATION,

7) THE EMPLOYER HAS OFFERED TO PAY CLAIMANT THE SUM OF
4,788,48 DOLLARS, OF WHICH 2 ,311,68 DOLLARS HAS BEEN PAID, AND AN
ADDITIONAL SUM OF 800 DOLLARS TO CLAIMANT'S ATTORNEY, EDWARD M,
MURPHY,

. 8) CLAIMANT DESIRES TO ACCEPT THIS AMOUNT, IN FULL AND FINAL
SETTLEMENT OF HIS CLAIM AGAINST EMPLOYER ARISING FROM THE ACCIDENT
DESCRIBED IN EXHIBIT "A",

9) THE PARTIES REQUEST THAT THE PARTIES REVIEW THIS STIPU-~
LATION AND ENTER ITS ORDER APPROVING THIS PROPOSED SETTLEMENT,

SAIF CLAIM NO, OD 14644 OCTOBER 21, 1975

GEORGE DILLON, CLAIMANT
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
ORDER OF REMAND

ON OCTOBER 14, 1965 CLAIMANT WAS AWARDED PERMENENT TOTAL
DISABILITY BYCLAIMS COMMITTEE ACTION WHICH WAS PREDICTED UPON A
RECOMMENDATION FROM DR, ROSE DATED SEPTEMBER 28, 1965,

. ON OCTOBER 14, 1974, THE STATE ACCIDENT.INSURANCE FUND RE ~
‘QUESTED THE WORKMEN'S COMPENSATION BOARD TO EXERCISE ITS OWN
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MOTION JURISDICTION PURSUANT TO ORS 656,278 AND GIVE CONSIDERATION
TO CANCELLATION OF THE PERMANENT TOTAL DISABILITY AWARD, THE RE-~
QUEST WAS SUPPORTED BY FINDINGS AND OPINIONS EXPRESSED BY DR,
MALINER IN HIS REPORT OF SEPTEMBER 18, 1975,

THE BOARD 1S OF THE OPINION THAT THIS MATTER SHOULD BE REMANDED
TO THE HEARINGS DIVISION TO SET THE MATTER FOR HEARING, AFTER DUE
NOTICE TO ALL PARTIES CONCERNED, FOR THE TAKING OF EVIDENCE WITH
RESPECT TO CLAIMANT'S PRESENT CONDITION, UPON THE CONCLUSION OF
THE HEARING, THE REFEREE SHALL SUBMIT HIS FINDINGS AND RECOMMENDA~
TIONS TO THE BOARD WITH COPIES OF SAME FURNISHED TO ALL PARTIES
PRESENT AND~OR REPRESENTED AT THE HEARING,

IT 1s so orDERED,

WCB CASE NO, 74—3194 OCTOBER 22, 1975

NORMAN R, SHOOK, CLAI MANT
DON G, SWINK, CLAIMANT'!S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewep BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
A REFEREE'—S ORDER WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT
AND TOTAL DISABILITY,

CL.AIMANT SUSTAINED A COMPENSABLE INJURY NOVEMBER 30, 1971
WHEN, WHILE WORKING AS A SHEETROCK INSTALLER, HE FELL FROM STILTS
LANDING ON HIS HEAD AND LEFT SHOULDER, THE FIRST DETERMINATION
ORDER AWARDED 5 PER CENT FOR UNSCHEDULED NECK AND SHOULDER DISA~
BILITY, THEREAFTER, THE CLAIM WAS REOPENED, CLAIMANT UNDERWENT
SURGERY (A HEMILAMINECTOMY) AND A SECOND DETERMINATION ORDER
AWARDED AN ADDITIONAL 15 PER CENT UNSCHEDULED DISABILITY, MAKING
A TOTAL OF 20 PER CENT,

CLAIMANT WAS UNABLE TO RETURN TO CARPENTRY WORK WHICH WAS
HIS PRINCIPAL OCCUPATION, SEVERAL EMPLOYERS FOR WHOM CLAIMANT HAD
WORKED GAVE HIM CHANCES TO WORK BUT CLAIMANT WAS NOT PHYSICALLY
ABLE TO DO ANY OF THESE JOBS, THE REFEREE CONCLUDED CLAIMANT HAD
MADE A PRIMA FACIE CASE THAT HE FELL WITHIN THE ODD~-LOT DOCTRINE
AND THAT THE FUND HAD FAILED TO SHOW THAT THERE WAS ANY REGULAR,
SUITABLE AND GAINFUL EMPLOYMENT AVAILABLE TO CLAIMANT,

THE BOARD, ON DE NOVO REVIEW, 1S OF THE OPINION THAT REHABILI~
TATIVE SERVICES ARE THREE YEARS PAST DUE AND CLAIMANT®S PREDICAMENT
OF NOT HAVING GAINFUL EMPLOYMENT AT THE PRESENT TIME IS A DIRECT
FAILURE OF THE SYSTEM, HAD SOME AGENCY FOLLOWED THROUGH ON THE
RECOMMENDATIONS OF THE PHYSICIANS WHO TREATED AND—OR EXAMINED
CLAIMANT RIGHT AFTER HIS CLAIM WAS CLOSED, IT IS VERY PROBABLE THAT
CLAIMANT COULD HAVE BEEN SUCCESSFULLY RETRAINED, THIS WAS NOT
DONE AND THE BOARD CONCLUDES THAT CLAIMANT IS NOW PERMANENTLY AND
TOTALLY DISABLED,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 31, 1975 IS AFFIRMED,
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COUNSEL FOR CLAIMANT IS AWARDED AS A REASONABLE ATTORNEY™S
FEE THE SUM OF 450 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE
FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 74—3634 OCTOBER 22, 1975

DENNIS MAY, CLAIMANT

EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT%S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS SLOAN AND MOORE,

CLAIM'ANT REQUESTS BOARD REVIEW OF AN ORDER OF THE REFEREE
WHICH AFFIRMED THE DENIAL OF THE STATE ACCIDENT INSURANCE FUND OF
CLAIMANTY S CLAIM FOR AN INDUSTRIAL INJURY,

THE ISSUES RAISED AT THE HEARING WERE COMPENSABILITY FOR AN
INCIDENT WHICH OCCURRED ON APRIL 18, 1974, THE TIMELINESS OF THE
REQUEST FOR HEARING PURSUANT TO ORS 656,319 (2) (A), AND FAILURE
OF THE FUND TO PAY COMPENSATION PURSUANT TO ORS 656,262 (a),

THE REFEREE DID NOT RULE UPON THE COMPENSABILITY OF THE
CLAIM BUT HELD THAT CLAIMANT HAD NOT SHOWN GOOD CAUSE WHY HIS
REQUEST FOR HEARING HAD NOT BEEN FILED WITHIN 60 DAYS AFTER HE HAD'
RECEIVED THE NOTICE OF DENIAL FROM THE FUND,

CLAIMANT ALLEGES THAT HE SUFFERED A COMPENSABLE INJURY ON

- APRIL 18, 1974 WHILE CLEANING CASTINGS WHICH WEIGHED UP TO 400
POUNDS, CLAIMANT TWISTED HIS BODY, CAUSING PAIN IN HIS BACK AND
RIGHT LEG, PLACING ANY WEIGHT ON HIS RIGHT LEG CAUSED PAIN AND LATER
ON THE SAME DAY CLAIMANT TOLD THE FOUNDRY MANAGER THAT HIS BACK
WAS BOTHERING HIM AND HE WAS HAVING TROUBLE WALKING BECAUSE OF HIS
LEG, AT THAT TIME CLAIMANT TOLD THE MANAGER HE HAD HAD A PREVIOUS
INJURY IN 1967 AND HE WASN' T SURE WHETHER THE PRESENT PROBLEMS
WERE CAUSED BECAUSE OF THAT OR BECAUSE OF A NEW INJURY, THE MANA~
GER ASKED CLAIMANT TO WORK A LITTLE LONGER AS THEY HAD A LARGE
ORDER TO GET OUT BY THE NEXT WEEK AND CLAIMANT TRIED TO DO SO BUT
HE CONTINUED TO HAVE TROUBLE WITH HIS LEG ESPECIALLY WHILE CLIMBING
LADDERS OR DOING ANY LIFTING AND WAS UNABLE TO WORK MORE THAN FOUR
DAYS, THE MANAGER ASKED HIM TO SEE A DOCTOR BEFORE THE END OF THE
WEEK AND CLAIMANT MADE AN APPOINTMENT TO SEE DR, TEAL, AN ORTHO-
PEDIST IN MCMINNVILLE, DR, TEAL CHECKED HIM OUT THOROUGHLY AND
THEN PLACED HIM IN THE HOSPITAL, FIRST, TELLING CLAIMANT TO OBTAIN
A LEAVE OF ABSENCE FROM THE FOUNDRY, CLAIMANT OBTAINED A LEAVE ‘oF
ABSENCE FORM, FILLED IT OUT, SIGNED IT AND GAVE IT TO THE LADY IN
CHARGE OF THE OFFICE, IT WAS HIS UNDERSTANDING THAT HE WOULD NOT
HAVE TO COME BACK TO WORK UNTIL JULY 9, AFTER CLAIMANT WAS DIS~"
CHARGED FROM THE HOSPITAL HE FILED A FORMAL CLAIM WHICH WAS SIGNED
BY THE EMPLOYER ON JUNE 18, 1974 AND ON JUNE 26, 1974 THE CLAIM

WAS DENIED,

THE EVIDENCE INDICATES THAT SHORTLY AFTER THE NOTICE OF DENIAL
WAS MAILED, CLAIMANT RECEIVED IT, READ IT AND INTENDED TO CONTEST
1T, HOWEVER, THE NOTICE WAS PLACED IN A BUREAU DRAWER AND WHEN
CLAIMANT, A WEEK LATER, TOOK THE NOTICE OUT HE DISCOVERED THAT HIS
THREE YEAR OLD DAUGHTER HAD TORN AND MUTILATED IT TO THE EXTENT
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THAT IT WAS IMPOSSIBLE TO DETERMINE TO WHOM HE HAD TO MAKE THE
NOTICE .OF APPEAL, ON AUGUST 18, 1974 CLAIMANT WROTE SAIF (THIS

WAS THE ONLY LEGIBLE MATTER REMAINING ON THE NOTICE OF DENIAL) ASKING
IT TO RECONSIDER THE DENIAL, THE FUND DID NOTHING WITH RESPECT TO
THIS LETTER, IT NEITHER ANSWERED IT NOR FORWARDED IT TO THE WORK-
MEN'S COMPENSATION B0ARD, SUBSEQUENTLY, HAVING HEARD FROM NO ONE
WITH RESPECT TO THE REQUEST FOR RECONSIDERATION CLAIMANT SOUGHT
LEGAL ADVICE FROM AN ATTORNEY WHO IMMEDIATELY FILED A REQUEST FOR
HEARING WITHIN THE 180 DAY TIME LIMIT,

THE OPINION AND ORDER INDICATES THE REFEREE WAS AWARE THAT
THE NOTICE OF DENIAL HAD BEEN MUTILATED AND AL.SO THAT A LETTER
PROTESTING THE DENIAL AND ASKING THE FUND TO RECONSIDER HAD BEEN
MAILED BY CLAIMANT TO THE FUND WITHIN THE 6 0 DAY PERIOD AND THAT
THE CLAIMANT AND HIS WIFE WERE NOT AWARE OF THE DIFFERENCE BETWEEN
THE. STATE ACCIDENT INSURANCE FUND AND THE WORKMEN'S COMPENSATION
BOARD, HOWEVER, THE REFEREE DID NOT CONSTRUE THESE FACTS TO BE
GOOD CAUSE FOR FAILING TO FILE THE REQUEST WITHIN 60 DAYS,

WiTH RESPECT TO THE FUND™S FAILURE TO MAKE PAYMENT OF COMPEN~
SATION NO LATER THAN 14 DAYS AFTER NOTICE OR KNOWLEDGE OF THE CLAIM,
THE REFEREE FOUND THAT THE FIRST TIME THE EMPLOYER KNEW OF THE
INJURY WAS, ACCORDING TO THE FORM 801, ON APRIL 29, 1974, THE
EMPLOYER CLAIMED THAT CLAIMANT REPORTED HIS BACK CONDITION WAS FOR
AN OLD INJURY SUFFERED IN CALIFORNIA, THE REFEREE FOUND THERE WAS
NO INDICATION THAT THERE WAS A CLAIM WITHIN THE MEANING OF THE
STATUTE WHICH STATES THAT A CLAIM MEANS A WRITTEN REQUEST FOR COM~
PENSATION FROM A SUBJECT WORKMAN FOR A COMPENSABLE INJURY OR OF
WHICH A SUBJECT EMPLOYER HAS NOTICE OR KNOWLEDGE, THEREFORE, THE
FUND WAS NOT REQUIRED TO PAY ANY COMPENSATION PURSUANT TO ORS
656,262 (4),

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSIONS
REACHED BY THE REFEREE, THE CLAIMANT ADMITTED HE RECEIVED THE
NOTICE OF DENIAL, HAD DISCUSSED IT WITH HIS WIFE AND WAS GOING TO
APPEAL 1T, HE ALSO ADMITTED THAT HAVING READ THE NOTICE, HE KNEW
HE HAD TO FILE A REQUEST FOR HEARING WITHIN 60 DAYS, UNFORTUNATELY,
HIS YOUNG DAUGHTER FOUND THE NOTICE AND MUTILATED IT SO BADLY THAT
IT WAS IMPOSSIBLE FOR CLAIMANT TO DETERMINE TO WHOM HE SHOULD
ADDRESS HIS REQUEST FOR HEARING, HE ONLY KNEW THAT HE HAD TO DO
SOMETHING WITHIN 60 DAYS AND HE WROTE A LETTER TO THE FUND PRO-
TESTING THE DENI]AL,

IN THE BOARDYS OPINION THIS SHOULD HAVE PUT THE FUND ON NOTICE
THAT CLAIMANT WAS REQUESTING A HEARING WITH RESPECT TO THE DENIED
CLAIM, THE BOARD REALIZES THAT THE FUND DID ADVISE THE CLAIMANT,
INITIALLY, IN ITS NOTICE OF DEN}IAL, NEVERTHELESS, WHEN IT RECEIVED
THIS LETTER, DATED AUGUST 18, 1974, FROM CLAIMANT IT SHOULD HAVE
EITHER FORWARDED THE LETTER TO THE WORKMEN'S COMPENSATION BOARD
WHERE IT WOULD HAVE BEEN TREATED AS A REQUEST FOR HEARING OR, AS
A MATTER OF COURTESY, ACKNOWLEDGED THE LETTER AND ADVISED CLAIM~
ANT THAT HE HAD NOT MADE A PROPER REQUEST FOR HEARING, IT CHOSE TO
DO NOTHING AND, AT THE HEARING, RELIED SOLELY ON THE STRICT INTER=~
PRETATION OF THE STATUTE,

THE BOARD CONCLUDES THAT EVEN IF A STRICT INTERPRETATION OF
THE STATUTE 1S DEMANDED THE CLAIMANT HAS SHOWN GOOD CAUSE FOR HIS
FAILURE TO FILE THE REQUEST BY THE 60TH DAY AFTER THE NOTIFICATION
OF DENIAL AND HE 1S THEREFORE ENTITLED TO A HEARING ON THE DENIAL
OF HIS CLAIM, . '
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THE BOARD CONCLUDES THAT WHEN CLAIMANT ADVISED THE FOUNDRY
MANAGER THAT HE WAS HAVING TROUBLE WITH HIS BACK AND LEG, ALTHOUGH
HE WASN'’'T SURE WHETHER IT WAS FROM A NEW INJURY OR AN OLD INJURY,

AND WHEN HE FILLED OUT A LEAVE OF ABSENCE SLIP IN ORDewr TO UNDERGO
HOSPITALIZATION THAT THE EMPLOYER HAD KNOWLEDGE THAT CLAIMANT MIGHT
HAVE SUSTAINED A COMPENSABLE INJURY, THE EMPLOYER SHOULD HAVE PRO -
CESSED THE CLAIM PURSUANT TO ORS 656,264 (4) AND SHOULD HAVE F’AID
CLAIMANT TIME LLOSS FROM THAT DATE UNTIL THE DATE OF DENIJAL,

AL.THOUGH THE REFEREE DID NOT RULE UPON THE COMPENSABILITY
OF THE CLAIM IT WAS AN ISSUE BEFORE HIM AND EVIDENCE WAS RECEIVED
WITH RESPECT THERETO, THE BOARD, BASED ON ITS DE NOVO REVIEW, CON-~
CLUDES THAT THE EVIDENCE WAS SUFFICIENT TO JUSTIFY A FINDING THAT

CLAIMANT HAD SUFFERED A COMPENSABLE INJURY ON APRIL 18, 1974,
ORDER
THE ORDER OF THE REFEREE DATED JUNE 11, 1975 1S REVERSED,

THE CLAIMANT"S CLAIM IS REMANDED TO THE STATE ACCIDENT INSUR~
ANCE FUND FOR THE PAYMENT OF COMPENSATION, AS PROVIDED BY LAW,
COMMENCING ON APRIL 18, 1974 UNTIL CLAIM CLOSURE 1S AUTHORIZED
PURSUANT TO ORS 656,268, THE FILING OF AN APPEAL FROM THIS ORDER
BY THE STATE ACCIDENT INSURANCE FUND DOES NOT STAY PAYMENT OF
COMPENSATION TO THE CLAIMANT,

CLAIMANT™S COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY"S
FEE, THE SUM OF 650 DOLLARS FOR HIS SERVICES AT THE HEARING BEFORE
THE REFEREE AND THE SUM OF 350 DOLLARS, AS A REASONABLE ATTORNEY'S
FEE, FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, BOTH
SUMS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

WCB CASE NO, 74—2930 OCTOBER 22, 1975

KENNETH BARROW, CLAIMANT
AND IN THE MATTER OF THE COMPLYING STATUS
OF JACQUELINE RUNYON, DBA, S,0,S, TOWING
POZZ1, WILSON AND ATCHISON,

CLAIMANT.S ATTYS,
MARVIN S, NEPOM, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE CLAIMANT HAS REQUESTED BOARD REVIEW OF THE REFEREE™S
ORDER WHICH DENIED HIS CLAIM FOR WORKMEN'S COMPENSATION BENEFITS,

THE MATTER ORIGINALLY COMMENCED AS A SUBJECTIVITY CASE WITH
AN INJURED WORKMAN, HOWEVER , AT THE HEARING THE EMPLOYER STIPU~
L.ATED SHE WAS A SUBJECT NONCOMPLYING EMPLOYER DURING THE TIME
INVOLVED AND THE REFEREE PROCEEDED ON THE SOLE ISSUE OF THE COM-~-
PENSABILITY OF THE WORKMAN'S GLAIM FOR AN INDUSTRIAL INJURY,

C‘LAIMANT ALLEGES HE WAS EMPLOYED BY MR, RUNYON TO WORK FOR
Se O S TOWING ON FEBRUARY 7, 1972 AND FURTHER ALLEGES THAT HE
WORKED FOR THAT COMPANY UNTIL AN ACCIDENT OCCURRED EARLY IN THE
MORNING OF FEBRUARY 12, 1972, MR, RUNYON TESTIFIED THAT HE WAS
NOT AN EMPLOYEE OF S, 0, S, TOWING, HAD NO BUSINESS INTEREST IN IT
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AND HAD NO AUTHORITY TO HIRE NOR FIRE EMPLOYEES OF $,0,S, TOWING,
MRS, RUNYON DENIED THAT CLAIMANT WAS EVER ON THE PAYROLL OF S,0, S,
TOWING OR THAT HE WAS AN EMPLOYEE,

THE REFEREE, AFTER HEARING AND OBSERVING THE CLAIMANT AND
MR, RUNYON TESTIFY, STATED HE HAD NO FAITH IN THEIR TRUTHFULNESS
AND DID NOT BELIEVE THEIR TESTIMONY, HE FELT BOTH LACKED CREDI~
BILITY, THE REFEREE FURTHER CONCLUDED THAT CLAIMANT HAD FAILED TO
MEET THE BURDEN OF PROOF AND, THEREFORE, HIS REQUEST FOR WORKMEN' S
COMPENSATION BENEFITS SHOULD BE DENIED,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSIONS OF THE REFEREE AND AFFIRMS AND ADOPTS THEM AS ITS OWN,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 11, 1975 IS AFFIRMED,

.

WCB CASE NO, 75—360 OCTOBER 22, 1975

MICHAEL BARKER, CLAIMANT

POZZ1, WILSON AND ATCHISON,
CLAIMANT' S ATTYS,

ROGER WARREN, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

ReViEWED BY COMMISSIONERS WILSON AND SLOAN,

THE CLAIMANT SEEKS BOARD REVIEW OF A REFEREE'S ORDER AFFIRM-
ING THE DETERMINATION ORDER OF DECEMBER 23, 1974 WHICH AWARDED
CLAIMANT 7,5 DEGREES FOR § PER CENT RIGHT ARM DISABILITY AND ORDERING
PAYMENT OF TEMPORARY PARTIAL DISABILITY TO BE PAID, SUBJECT TO ANY
OVERPAYMENT, ON AND AFTER SUCH TIME AS CLAIJMANT PROVIDES THE PRE-~
REQUISITE EARNINGS DATA ON WHICH TO MAKE SUCH DETERMINATION, AS
PRESCRIBED BY ORS 656,212,

CLAIMANT SUFFERED A COMPENSABLE INJURY ON OCTOBER 31, 1973,
BUT CONTINUED TO WORK UNTIL NOVEMBER 14, 1973 WHEN HE WAS SEEN BY
DR, COTTEL WHO DIAGNOSED RADICULITIS, RIGHT CERVICAL, SECONDARY TO
TRAUMA, CLAIMANT WAS COMPLAINING OF NUMBNESS IN HIS ARMS AND
SOME HEAD PAIN AND HE WAS REFERRED TO DR, PERKINS, A NEUROSURGEON,
WHOSE IMPRESSION WAS THAT OF PROBABLE CERVICAL STRAIN SYMPTOMA~
TOLOGY, CLAIMANT DID NOT IMPROVE WITH RECOMMENDED CONSERVATIVE
THERAPY AND WAS SUBSEQUENTLY SEEN BY DR, ADAMS, AN ORTHOPEDIC
SURGEON, WHO, ON APRIL 29, 1974, SURGICALLY RELEASED THE RIGHT
CARPAL. TUNNEL, CLAIMANT WAS ADVISED TO ATTEMPT WORKING ON MAY
24, 1974 AND WAS CONSIDERED MEDICALLY STATIONARY ON OCTOBER 21, 1974,

. ONJuLY 26, 1974 THE EMPLOYER'S CARRIER WROTE CLAIMANT'S
ATTORNEY ASKING FOR INFORMATION ON CLAIMANT"S INCOME FROM HIS
LANDSCAPING BUSINESS SO THAT IT WOULD BE IN A POSITION TO COMPUTE
TEMPORARY PARTIAL DISABILITY PAYMENTS, THE CARRIER AGAIN WROTE
TO CLAIMANT'S ATTORNEY ON AUGUST 21, 1974 STATING HE HAD STILL
RECEIVED NO INFORMATION AND THAT, ALTHOUGH A CHECK FOR ONE WEEK
OF TEMPORARY TOTAL DISABILITY BENEFITS WOULD BE ISSUED, THE BENE=~
FITS WOUL.D BE DISCONTINUED UNTIL THE EARNINGS STATEMENT WAS RE~
CEIVED AS REQUESTED, NO RESPONSE WAS MADE TO THE SECOND REQUEST,

THE DETERMINATION ORDER HAD AWARDED TEMPORARY TOTAL DISABILITY
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BENEFITS FROM NOVEMBER 13, 1973 THROUGH MAY 22, 1974 AND TE MPORARY
PARTIAL DISABILITY PAYMENTS FROM MAY 23, 1974 THROUGH AUGUST 21,
1974 IN ADDITION TO THE AWARD FOR TH¢ RIGHT ARM DISABILITY, THE
TEMPORARY TOTAL DISABILITY BENEFITS WERF PAtYY FROM NOVEMBER 13, 1973
THROUGH AUGUST 13, 1974,

ON JANUARY 22, 1975 THE CLAIMANT'S WIFE GAVE CLAIMANT'S
ATTORNEY CERTAIN DATA RELATING TO INC OME AND EXPENSES FROM JANUARY
1, 1974 THROUGH JUNE 30, 1974, WHICH HE FORWARDED TO THE CARRIER,
ON FEBRUARY 13, 1975 THE CARRIER NOTIFIED CLAIMANT'S ATTORNEY THAT
THE PERMANENT PARTIAL DISABILITY AWARD WAS DEDUCTED FROM WHAT WAS
CONSIDERED TO BE A TEMPORARY TOTAL DISABILITY OVERPAYMENT AND THAT
THE WAGE DATA WAS NECESSARY SO THAT TEMPORARY PARTIAL DISABILITY
BENEFITS COULD BE PAID AS AWARDED BY THE DETERMINATION ORDER, THE
ATTORNEY ADVISED THE CARRIER THAT HE HAD ALREADY PROVIDED THEM WITH
ALL THE INFORMATION WHICH HAD BEEN 3IVEN TO HIM BY CLAIMANT,

THE REFEREE FOUND THAT THE PRINCIFAL IMPAIRMENT COMPLAINED
OF WAS LOSS OF STRENGTH, NUMBNE S, ACHING AND OCCASIONAL SHOCK~
LIKE FEELING IN THE RIGHT ARM AND HAND, HOWEVER, CLAIMANT TESTI=-
FIED THAT HIS HAND WAS BETTER THAN T HAD BEEN, THE REFEREE CON -~
CLUDED THAT THE AWARD FOR THE ARM DISABILITY WAS SUFFICIENT,

ON THE SECOND ISSUE, THE REFEREE FOUND THAT TEMPORARY PAR=~
TIAL DISABILITY IS APPLICABLE TO A PERIOD OF TIME WHEN CLAIMANT'S
PHYSICAL CONDITION IS IMPROVING AND DURING WHICH TIME HE 1S ABLE TO
RETURN TO WORK, SUBJECT TO A LOSS OF EARNING CAPACITY RELATING TO
THE INJURY, THE OBLIGATION IMPOSED BY LAW ON THE EMPLOYER WHEN
THE WORKMAN IS ABLE TO RESUME LIGHTER WORK [S TO PAY THE PROPOR~
TION OF THE COMPENSATION PROVIDED FOR TEMPORARY TOTAL DISABILITY
REPRESENTED BY HIS LOSS OF EARNING CAPACITY, ORS 656,212 (UNDER-
SCORED),, THE REFEREE CONCLUDED THAT A LONG ADMINISTRATIVE PRAC~
TICE ALLOWED AN EMPLOYER TO SEEK INFORMATION FROM THE WORKMAN TO
DETERMINE HOW MUCH TO PAY TO MAKE UP THAT PROPORTION AND, IN THE
INSTANT CASE, CLAIMANT HAD FAIJLED TO RESFOUND TO THE REQUEST FOR
THIS INFORMATION AND, AS OF THE DATE OF THE HEARING, HAD NOT FUR-
NISHED ANY MEANINGFUL INFORMATION JUPON WHICH THE CARRIER COULD
MAKE A DETERMINATION, THEREFORE, CLAIMANT WAS NOT ENTITLED TO
MAKE A CLAIM FOR PENALTIES BECAUSE OF HIS OWN INACTION, WHEN THE
INFORMATION REQUIRED IS SUPPLIED TO THE EMPLOYER THEN THERE IS AN
OBLIGATION IMPOSED UPON THE EMPLOYFfR TO PAY THE REQUIRED TEMPORARY
PARTJIAL DISABILITY AS REQUIRED BY Or> 656,212,

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE EMPLOYER"™S
CARRIER DOES NOT HAVE THE PRIMARY DUTY OF DETERMINING TIME LOSS
INVOLVED, THE CLAIMANT MUST FURNISH THE NECESSARY INFORMATION TO
ALLOW THE CARRIER TO MAKE A PROPER DETERMINATION, IN THIS CASE
CLAIMANT HAD AMPLE INFORMATION IN THE WAY OF INCOME TAX RETURNS
AND PAYROLLS FROM WHICH IT COULD HAVE GIVEN THE REQUIRED INFOR—
MATION TO THE CARRIER, CLAIMANT CHOSE TO COMPLETELY IGNORE THE
REQUESTS MADE BY THE EMPLOYER,

THE EVIDENCE WITH RESPECT TO THE RIGHT ARM DISABILITY INDI~
CATES ONLY A MINIMAL LOSS OF PHYSICAL FUNCTION, THE BASIS FOR EVAL~
UATING A SCHEDULED DISABILITY, AND THE BOARD CONCLUDES THAT CLAIM=~
ANT HAS BEEN ADEQUATELY COMPENSATED BY THE AWARD MADE IN THE
DETERMINATION ORDER OF DECEMBER 23, 1974,

ORDER

THE ORDER OF THE REFEREE DATED MAY 21, 1975 IS AFFIRMED,
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WCB CASE NO, 74—3174 OCTOBER 22, 1975

JAMES D, DE BORD, CLAIMANT

POZZ1, WILSON AND ATCHISON, CLAIMANT'S ATTYS,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
~UHWABE, DEFENSE ATTYS, )

ORDER ON REVIEW

ReviEwWED BY COMMISSIONERS WILSON AND MOORE,

THIS REQUEST FOR REVIEW IS MADE BY THE CLAIMANT OF A REFEREE'S
ORDER INCREASING CLAIMANT' S UNSCHEDULED DISABILITY TO 96 DEGREES
(AN INCRE ASE OF 48 DEGREES) AND AFFIRMING THE SCHEDULED AWARDS OF
38,4 DEGREES FOR LEFT ARM AND 38,4 DEGREES FOR THE RIGHT ARM,

CLAIMANT, NOW 42 YEARS OF AGE, BEGAN EMPLOYMENT IN A CHEM-—
ICAL PROCESSING AND MANUFACTURING OPERATION 20 YEARS AGO, BEGINNING
AS A LABORER AND ADVANCING TO PLANT PRODUCTION MANAGER, ON NOVEM~
BER 4, 1970, AN EXPLOSION AND FIRE OCCURRED AT THE PLANT AND CLAIM~
ANT SUFFERED SEVERE, SECOND DEGREE BURNS TO APPROXIMATELY 35 PER
CENT OF HIS BODY, BUT PRIMARILY TO HIS UPPER EXTREMITIES, FACE AND
HANDS, CLAIMANT UNDERWENT EXTENSIVE CARE INCLUDING GRAFTING AND
SURGICAL RELEASE OF BURN SCAR CONTRACTURES, HE RETURNED TO FULL
TIME EMPLOYMENT IN OCTOBER, 1971 IN A NEWLY CREATED ADMINISTRATIVE
POSITION,

CLAIMANT®S CONTENTION IS THAT HE IS ENTITLED TO A GREATER
SCHEDULED AWARD FOR BOTH ARMS, THE BOARD CANNOT JUSTIFY ANY IN -
CREASE IN LIGHT OF MEDICAL REPORTS OF DR, PARSHLEY REFLECTING
TREATMENT AND EXAMINATION OVER A PERIOD OF FOUR YEARS, AND IN BASING
SUCH DISABILITY SOLELY ON LOSS OF PHYSICAL FUNCTION AS REQUIRED BY
LAw, THE BOARD CONCURS WITH THE REFEREE, WHO SAW CLAIMANT™S ARMS,
THAT THE SCHEDULED AWARDS ARE FAIR AND EQUITABLE,

WiTH RESPECT TO THE UNSCHEDULED AWARD, WHICH MUST BE BASED
ON LOSS OF EARNING CAPACITY, THE BOARD NOTES THAT CLAIMANT IS NOW
EARNING A LARGER SALARY THAN BEFORE THE INJURY AND, AFTER 20 YEARS
EMPLOYMENT WITH THIS GROWING COMPANY, CLAIMANT PROBABLY HAS NO
INTENTION OF LEAVING, THE ONLY LOSS OF EARNING CAPACITY CLAIMANT
HAS SUSTAINED 1S IN THE BROAD FIELD OF INDUSTRIAL RELATIONS AND THE
BOARD, ON DE NOVO REVIEW, FINDS THE AWARD OF 96 DEGREES FOR UN=
SCHEDULED DISABILITY HAS ADEQUATELY COMPENSATED CLAIMANT IN THIS
AREA,

SAIF CLAIM NO, N 817499 OCTOBER 23, 1975

LAWRENCE L., KELLOGG, CLAIMANT
JAQUA AND WHEATLEY, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

OWN MOTION ORDER

On JunE 7 ¢+ 1974 THE BOARD REMANDED THE ABOVE ENTITLED MATTER
TO THE HEARINGS DIVISION TO CONDUCT A HEARING AND RENDER AN ADVi=
SORY OPINION TO THE BOARD ON THE QUESTION OF WHETHER THERE WAS A
MATERIAL CAUSAL CONNECTION BETWEEN CLAIMANTYS 1942 INJURY AND HIS
1971 SURGERY, ON JULY 10, 1975 THE BOARD ASKED THE REFEREE ALSO
TO CONSIDER THE ISSUE OF CAUSAL RELATIONSHIP BETWEEN THE 1942 INJURY
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AND THE SURGERY PERFORMED BY DR, JAMES BROOKE ON FEBRUARY 20, 1974
INASMUCH AS EVIDENCE HAD BEEN PRESENTED ON THAT ISSUE AT THE TIME
THE MATTER WAS HEARD BY THE REFEREE,

ON OCTOBER 7, 1975 THE REFEREE SUBMITTED HIS ADVISORY
OPINION TO THE BOARD AND THE BOARD CONCURS IN THE OPINIONS EXPRESSED
BY THE REFEREE AND ADOPTS THEM AS ITS OWN,

ORDER

THE ADVISORY OPINJON OF THE REFEREE ENTERED OCTOBER 7, 1975
IS ATTACHED HERETO AND, BY THIS REFERENCE, MADE A PART OF THE BOARD"S
OWN MOTION ORDER,

THE STATE ACCIDENT INSURANCE FUND 1S ORDERED TO REOPEN CLAIM~
ANT%S CLAIM FOR SUCH MEDICAL CARE AND TREATMENT AS HE HAS RECEIVED
SINCE FEBRUARY 20, 1974 AND TO PAY CLAIMANT COMPENSATION, AS PRO-
VIDED BY LAW, COMMENCING FEBRUARY 20, 1974 AND UNTIL HIS CLAIM IS .
CLOSED PURSUANT TO ORS 656,278,

COUNSEL FOR CLAIMANT IS ALLOWED, AS A REASONABLE ATTORNEY™S
FEE FOR HIS SERVICES IN SECURING THE REOPENING OF CLAIMANT'S CLAIM,
THE SUM OF 400 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE
FUND, '

WCB CASE NO, 74—4313 OCTOBER 23, 1975

BOB DUNN, CLAIMANT :

HELTZEL AND BYERS, CLAIMANT%S ATTYS,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CARRIER

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE CNA INSURANCE COMPANY REQUESTS BOARD REVIEW OF THE
REFEREE®S ORDER WHICH DISAPPROVED ITS DENIAL OF CLAIMANT'S CLAIM,
REMANDED SAID CLAIM FOR PAYMENT OF COMPENSATION UNTIL CLOSURE,
ASSESSED PENALTIES FOR UNREASONABLE DELAY IN ITS DENIAL AND AWARDED
'CLLAIMANT®>S COUNSEL. AN ATTORNEY™%S FEE TO BE PAID BY THE EMPLOYER,

THE ISSUES BEFORE THE REFEREE WERE - (1) WAS CLAIMANT, A SOLE
"PROPRIETOR, COVERED BY THE CARRIER%»S WORKMENYS COMPENSATION INSUR=
ANCE POLICY, COVERING BOB DUNN DBA SUBURBAN GARBAGE, AS NAMED INSURED,
AND (2) WAS THERE UNREASONABLE DELAY IN THE DENIAL OF CLAIMANT®>S
CLAIM? ’

. THE FACTS ARE VERY WELL SET FORTH IN THE COMPREHENSIVE
OPINION AND ORDER OF THE REFEREE AND IT IS NOT NECESSARY TO GO INTO
GREAT DETAIL WITH RESPECT THERETO IN THIS ORDER, SUFFICE IT TO SAY
CLAIMANT WAS THE OWNER-OPERATOR OF SUBURBAN GARBAGE FROM 1957
UNTIL THE LATE SUMMER OF 1974, HE EMPLOYED TWO MEN TO DRIVE THE
TRUCKS AND HAUL GARBAGE ON THE ROUTES AND ALSO DID THESE THINGS
HIMSELF, CLAIMANT CONTACTED THE GENERAL INSURANCE AGENT FOR CNA,
THE AGENT WAS INVOLVED IN SELLING CNA GROUP INSURANCE PROGRAMS FOR
MEMBERS OF THE NATIONAL SOLID WASTE MAMNAGEMENT ASSOCIATION OF
WHICH CLAIMANT WAS A MEMBER, AFTER DISCUSSIONS BETWEEN CLAIMANT
AND THE AGENT, BOTH BELIEVED THAT THE COVERAGE WAS SUFFICIENT TO
COVER CLAIMANT AS A SUBJECT WORKMAN, HOWEVER, THE APPLICATION
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FORM DID NOT INDICATE APPLICANT HAD ELECTED TO TAKE NONSUBJECT
WORKER COVERAGE, AS A SOLE PROPRIETOR CLAIMANT WAS A NONSUBJECT
WORKER,

NEITHER THE CARRIER NOR THE WORKMENYS COMPENSATION BOARD
QUESTIONED THE EXTENT OF COVERAGE THE PARTIES INTENDED TO PROVIDE,
HOWEVER, BOTH INTERPRETED THE FORM TO MEAN THAT NO COVERAGE FOR
CLAIMANT WAS REQUESTED,

ON APRIL 1, 1974 CLAIMANT WAS SERIOUSLY INJURED, HE FILED A
REPORT OF INJURY AND THE CLAIM WAS ACCEPTED ON APRIL 8, 1974 AND
PAYMENT COMMENCED, LATER IT WAS DETERMINED BECAUSE THERE HAD
BEEN NO INDICATION IN THE APPLICATION IN THE BOX RELATING TO AN ELEC ~
TION TO COVER A NONSUBJECT WORKMAN TO DISCONTINUE PAYMENT OF BENE -
FITS ON AUGUST 5, 1974, ON NOVEMBER 4, 1974 THE CARRIER DENIED THE
CL.AIM,

THE DEFENSE RELIES UPON STRICT INTERPRETATION OF ORS 656,027 (7) ,
HOWEVER, THE REFEREE WAS NOT PERSUADED THAT STRICT COMPLIANCE
WITH THOSE PROVISIONS WAS A PREREQUISITE TO AN EFFECTIVE ELECTION OF
COVERAGE BY A SOLE PROPRIETOR, THE REFEREE WAS SATISFIED THAT WHEN
THE AGENT FIRST APPROACHED CLAIMANT, WHO INITIALLY WAS SEEKING ONLY
COVERAGE FOR GENERAL. LIABILITY, AND ASSURED HIM THAT BY TAKING THE
ADDITIONAL COVERAGE HE WOULD BE PROTECTED WITH RESPECT TO WORKMEN"S
COMPENSATION LIABILITY AND CLAIMANT AGREED TO APPLY FOR IT THERE WAS
A BONA FIDE UNDERSTANDING BETWEEN THE PARTIES THAT CLAIMANT WAS
COVERED INSOFAR AS HIS EMPLOYEES AND HIMSELF WERE CONCERNED, THE
AGENT FAILED TO MARK THE PROPER BLOCK ON THE APPLICATION INDICATING
ELECTION FOR NONSUBJECT WORKMAN COVERAGE, NEVERTHELESS, THE AGENT
BOUND THE CARRIER WHEN HE ASSURED CLAIMANT THAT HE WAS COVERED BY
THE WORKMEN'S COMPENSATION ACT EVEN THOUGH, IN FACT, HE WAS NOT,

THE REFEREE DISTINGUISHED THE INSTANT CASE FROM THE CASES
CITED BY DEFENSE, NAMELY, NEWMAN vV, MURPHY PACIFIC CORPORATION,
(UNDERSCORED) 75 ADV SH 67 AND REED V, DEL CHEMICAL CORPORATION,
(UNDERSCORED) 98 ADV SH 1024, HE CONCLUDED THE EVIDENCE BEFORE
HIM CLEARLY SHOWED THAT THE CAUSE FOR DELAY OCCURRED ENTIRELY
WITHIN THE CONFINES OF CNA' S CORPORATE OPERATIONS, FURTHERMORE,
CLAIMANT DID SUFFER PREJUDICE BY HAVING HIS WORKMEN'S COMPENSATION
BENEFITS TERMINATED UNTIL SUCH TIME AS HE MIGHT SUCCESSFULLY CHAL-~
LENGE THE APPROPRIATENESS OF THE DENIAL, THEY WERE TERMINATED ON
AUGUST 6, 1974, YET THE CARRIER WAITED UNTIL NOVEMBER 4, 1974 BEFORE
IT ISSUED ITS DENIAL, IT WAS UNREASONABLE TO DELAY THE DENIAL BEYOND
AUGUST 6, 1974 BECAUSE AS OF THAT DATE, THE CARRIER HAD ALL THE IN~
FORMATION IT NEEDED TO EITHER CONTINUE PAYMENT OF COMPENSATION OR
DENY THE CLAIM, NO ADDITIONAL EVIDENCE WAS FORTHCOMING AFTER THAT
DATE,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE WELL WRITTEN
OPINION AND ORDER OF THE REFEREE AND AFFIRMS AND ADOPTS IT AS ITS
OWN,

BY SUPPLEMENTAL ORDER, DATED JUNE 23, 1974, THE REFEREE
ALLOWED CLAIMANT'S COUNSEL A REASONABLE ATTORNEY'S FEE OF 2 0695
DOLLARS, THIS WAS A RATHER UNUSUAL CASE, TOOK TWO DAYS TO HEAR
AND INVOLWVED SOME VERY COMPLEX QUESTIONS, BOTH PARTIES SUBMITTED
WRITTEN BRIEFS TO THE REFEREE, CONSIDERING ALL THESE THINGS, THE
BOARD CONCLUDES THAT THE FEE WAS JUSTIFIED, NO ADDITIONAL BRIEFS
WERE FURNISHED TO THE BOARD,
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ORDER

THE ORDER OF THE REFEREE, DATED JUNE 6, 1975 AND THE SUPPLE~
MENTAL ORDER, DATED JUNE 23, 1975, ARE AFFIRMED,

CLAIMANT™S COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY™S
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM
OF 250 DOLLARS, PAYAELE BY THE CARRIER, CNA INSURANCE COMPANY,

WCB CASE NO, 73—1133 OCTOBER 27, 1975

JOHN MORFORD, CLAIMANT

MYRICK, COULTER, SEAGRAVES AND NEALY,
CLAIMANTYS ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE CLAIMANT SEEKS BOARD REVIEW OF AN ORDER OF THE REFEREE
WHICH AWARDED CLAIMANT 15 PER CENT LOSS OF THE RIGHT ARM EQUAL TO
20,8 DEGREES, 35 PER CENT LOSS OF THE LEFT FOOT EQUAL TO 47,25 DE-
GREES, AND 85 PER CENT FOR UNSCHEDULED LUNG AND BACK DISABILITY
EQUAL. TO 272 DEGREES,

THE CLAIMANT SUFFERED A COMPENSABLE INJURY ON JANUARY 14, 1972
WHEN STRUCK BY A CRANE BOOM WHICH CAUSED SEVERE AND MULTIPLE
BODILY INJURIES, THE CLAIM WAS ACCEPTED AND CLOSED BY DETERMINATION
ORDER DATED DECEMBER 13, 1972 WHEREBY CLAIMANT WAS AWARDED 15
PER CENT LOSS OF THE RIGHT ARM EQUAL TO 20,8 DEGREES, 20 PER CENT
OF THE LEFT FOOT EQUAL TO 27 DEGREES AND 20 PER CENT FOR UNSCHEDUL+ D
LUNG AND NECK DISABILITY EQUAL TO 64 DEGREES, THE REFEREE, AFTER
HEARING, INCREASED THE AWARDS FOR THE LEFT FOOT AND UNSCHEDULED
DISABILITY AS INDICATED ABOVE, CLAIMANT CONTENDS HE IS PERMANENTL Y
AND TOTALLY DISABLED,

CLAIMANT WAS 57 YEARS QLD AT THE TIME OF HIS 1972 INJURY,
AFTER HIS INITIAL RECOVERY CLAIMANT RETURNED TO WORK BUT CONTINUED
TO HAVE PROBLEMS WHICH AFFECTED HIS WORKABILITY AS A MECHANIC,
CLAIMANT ALSO TRIED TRUCK DRIVING BUT THIS WAS DIFFICULT FOR HIM
AND THE CONTINUATION OF HIS EMPLOYMENT WITH ALL OF HIS PHYSICAL
PROBLEMS WAS DUE MOSTLY TO THE TOLERANCE OF HIS EMPLOYER, CLAIM=~
ANT WORKED UNTIL DECEMBER, 1972 ON A REGULAR BASIS AND THEN SPRO-
ADICALLY UNTIL HE QU!T IN MAY, 1973,

CLAIMANT"S FORMAL EDUCATION CEASED BEFORE HE FINISHED THE
12TH GRADE, HE HAS HAD NO SPECIAL TRAINING NOR DOES HE HAVE ANY
SKILLS OTHER THAN THOSE ACQUIRED BY ACTUAL WORK EXPERIENCE, HIS
WORK BACKGROUND INDICATES THE JOBS THAT HE HAS ENGAGED IN AL.L
REQUIRED HEAVY PHYSICAL EXERTION,

THE MAIN PROBLEM CLAIMANT HAD DURING HIS RECOVERY FROM THE
INDUSTRIAL. INJURY AND WHICH HAD THE GREATEST INFLUENCE UPON HIS
DETERMINATION TO CEASE WORK IN MAY, 1973 WAS A BREATHING DIFFI|~
CULTY CONDITION, WHEN CLAIMANT GETS THESE ATTACKS OF BREATHLESS~
NESS HE MUST LIE DOWN ON THE FLOOR AND REST UNTIL HIS BREATHING RE -~
TURNS TO NORMAL, THIS CONDITION IMPOSES A MAJOR RESTRICTION AGAINST
CLAIMANTYS RETURNING TO ANY OF THE TYPES OF WORK WHICH HE HAD DONE
OR ANY WORK WHICH REQUIRES MUCH PHYSICAL EXERTION OR BENDING,
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THE REFEREE, HOWEVER, FELT THAT CLAIMANT WOULD BE ABLE TO
PERFORM CERTAIN TYPES OF SEDENTARY WORK WHERE HE WOULD BE ALLOWED
TO SIT DOWN OR MOVE AROUND AS HE DESIRED AND WHICH WOULD NOT REQUIRE
HIM TO BEND OVER TOO FREQUENTLY, THE REFEREE NOTED THAT CLAIMANT'S
FAILURE TO HAVE ACTIVELY ATTEMPTED TO LOOK FOR WORK ON HIS OWN WAS
DISTRESSING, ALTHOUGH HE FOUND THAT THE EVIDENCE INDICATED CLAIMANT
HAD VERY GOOD MOTIVATION BOTH BEFORE AND AFTER HIS INJURY IN ATTEMP—~
TING TO RETURN TO WORK AND WORKING FOR A PERIOD OF TIME AFTER HIS

INJURY,

THE REFEREE CONCLUDED THAT THE MEDICAL EVIDENCE, TAKEN AS
A WHOLE, WHEN COUPLED WITH THE EVIDENGCE OF CLAIMANT'S AGE, EDU-—~
CATION, TRAINING AND EXPERIENCE DID NOT ESTABLISH, PRIMA FACIE, THAT
CLAIMANT WAS A MEMBER OF THE ODD~LOT WORK FORCE AND WOULD ONLY
BE ABLE TO CONTINUE WORKING IN SUCH A LIMITED CAPACITY, HE WAS
STRONGLY PERSUADED BY THE EVIDENCE THAT CLAIMANT WAS NOT ACTIVELY
SEEKING WORK ON HIS OWN AND CONCLUDED THAT CLAIMANT WAS NOT ENTITLED
TO COMPENSATION FOR PERMANENT TOTAL DISABILITY,

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSION
REACHED BY THE REFEREE, THE CLAIMANT IS NOW 70 YEARS OLD AND THERE
IS VERY LITTLE POSSIBILITY THAT HE WILL EVER FIND A JOB WHICH HE WOULD
BE ABLE TO PHYSICALLY DO OR ANY EMPLOYER WILLING TO HIRE HIM, THERE-~
FORE, IT IS NOT IMPORTANT THAT CLAIMANT ACTIVELY SEEK EMPLOYMENT,
THE MEDICAL EVIDENCE WITH RESPECT TO CLAIMANT'S PHYSICAL IMPAIR-~
MENTS INDICATES THAT THEY ARE SUBSTANTIAL, IN KRUGEN Vv, BEALL PIPE
AND TANK CORP,, (UNDERSCORED) 19 OR APP 926, THE COURT HELD =

YTHE EVIDENCE ESTABLISHES THAT CLAIMANT'S PHYSICAL
IMPAIRMENTS ARE SUBSTANTIAL, EVEN DISREGARDING THE
CLLAIMANT' S AGE IT IS QUESTIONABLE THAT ANY EMPLOYER
WITH KNOWLEDGE OF HIS LIMITATIONS WOULD HIRE HIM FOR
ANY KIND OF WORK AND, WITH RESPECT TO THE CONCEPT OF
EARNING CAPACITY, THE TOTAL INABILITY TO GAIN ( UNDER-—
SCORED) EMPLOYMENT IS JUST AS TOTALLY DISABLING AS
THE INABILITY TO HOLD (UNDERSCORED) EMPLOYMENT, , s !

THE BOARD FINDS THAT THE MEDIJCAL FACTS ESTABLISHING DISABILITY
WHEN CONSIDERED ALONG WITH THE OTHER FACTORS, SUCH AS AGE, EDUCA~
TION, MENTAL CAPACITY AND TRAINING ARE SUCH THAT IT WOULD BE IMPOS~
SIBLE FOR CLAIMANT TO RETURN TO EMPLOYMENT, THEREFORE, HE HAS
MADE A PRIMA FACIE CASE THAT HE FALLS WITHIN THE ODD~LOT DOCTRINE,
THE BOARD FINDS THAT THE FUND DID NOT BRING FORTH ANY EVIDENCE TO
INDICATE THAT THERE WAS ANY GAINFUL REGULAR AND SUITABLE OCCUPATION

AVAILABLE TO CLAIMANT,

THE BOARD RELIES ON THE HOLDING IN MANSFIELD V, CAPLENER
BROS, (UNDERSCORED), 10 OR APP 545, THAT PERMANENT AND TOTAL DIS~
ABILITY DOES NOT HAVE TO BE THE RESULT OF ITSELF OF THE DISABILITY
IN THE UNSCHEDULED AREA NOR THE RESULT BY ITSELF OF SCHEDULED DIS=~-
ABILITY BUT RATHER THE COMBINATION OF ALL THE PHYSICAL INJURIES OF THE
WORKMAN AND HIS BASIC MENTAL INADEQUACIES WILL PERMANENTLY INCAPA~
CITATE SAID WORKMAN FROM REGULARLY PERFORMING ANY WORK AT A GAINFUL
AND SUITABLE OCCUPATION,

ORDER
THE ORDER OF THE REFEREE DATED MARCH 14, 1975 IS REVERSED,

CL.AIMANT IS PERMANENTLY AND TOTALLY DISABLED AND SHALL BE
CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED FROM THE DATE OF

THIS ORDER,
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CLAIMANT' S COUNSEL. IS ALLOWED, AS A REASONABLE ATTORNEY"™S
FEE, IN CONNECTION WITH HIS SERVICES ON BOARD REVIEW, 25 PER CENT
OF THE INCREASED COMPENSATION GRANTED BY THIS ORDER ON REVIEW, NOT
TO EXCEED THE SUM OF 2,300 DOLLARS, PAYABLE OUT OF SAID INCREASED
COMPENSATION AWARD,

WCB CASE NO, 74—4492 OCTOBER 27, 1975

ESPERANZA CONTRERAS, CLAIMANT
WENDELL GRONSO, CLAIMANT®S ATTY,
KOTTKAMP AND O%“ROURKE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

ReVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF AN ORDER OF THE REFERE -
WHICH DENIED CLAIMANT">S CLAIM FOR WORKMEN"S COMPENSATION BENEFITS,

CLAIMANT 1S A 59 YEAR OL.D WOMAN OF MEXICAN DESCENT WHO NEITHER
SPEAKS NOR COMPREHENDS ENGLISH AND THE EVIDENCE INDICATES THAT SHE
WENT ONLY THROUGH THE SECOND GRADE IN MEXICO, ON JANUARY 19, 1974
CLAIMANT WAS IN THE EMPLOY OF THE EMPLOYER, SHE REPORTED FOR WORK
THAT MORNING BUT, AFTER A SHORT TIME, SHE AND THREE OTHER WOMEN
WERE TOLD TO GO HOME, CLAIMANT AND THE OTHER WOMEN DEPARTED FROM
THE MAIN BUILDING PART OF THE PLANT AND CROSSED THROUGH A SHED ON TH¢F
EMPLOYERY%S PREMISES TO THE PARKING AREA WHERE THEIR CAR WAS PARKE U,
ON THE WAY CLAIMANT SLIPPED AND FELL INJURING HER LEFT KNEE, THIS
INCIDENT WAS WITNESSED BY TWO OF HER COMPANIONS, ’

CL.A!MANT DID NOT REPORT THE ACCIDENT TO HER SUPERIOR BUT RE -
TURNED TO WORK THE FOLLOWING MONDAY AND CONTINUED TO WORK THE -
BALANCE OF JANUARY AND FEBRUARY, 1974, HOWEVER, SHE TESTIFIED THAT
WHEN SHE RETURNED ON MONDAY SHE TOLD HER FOREMAN THAT SHE WAS LIMF
ING BECAUSE SHE HAD “FALLEN DOWN GETTING OUT OF HERE, ' SHE DID NOT
TELL THE FOREMAN EXACTLY WHERE SHE FELL, THE FOREMAN ASKED HER
IF SHE HAD REPORTED THE ACCIDENT AND SHE SAID SHE DID NOT KNOW IT WAS
REQUIRED, CLAIMANT DID NOT NOTIFY ANY OTHER SUPERIOR NOR DID SHE FilLE
A WRITTEN NOTICE OF THE ALLEGED ACCIDENT WITH THE EMPLOYER,

ON DECEMBER 12, 1974 CLAIMANT REQUESTED A HEARING AND ON
JANUARY 15, 1975, THE EMPLOYER DENIED THE CLAIM ON THE GROUNDS THAT
IT WAS NOT FILED IN A TIMELY MANNER,

THeE REFEREE FOUND THAT CLAIMANT HAD MET HER BURDEN OF PROOF
ESTABLISHING THAT SHE HAD SUSTAINED AN ACCIDENTAL INJURY ARISING OUT
OF AND IN THE COURSE OF HER EMPLOYMENT ON JANUARY 19, 1974, HOWEVFER,
THE REFEREE FOUND THAT CLAIMANTYS CLAIM WAS BARRED UNDER THE PRO-
VISIONS OF ORS 656,265 (4) BECAUSE THE CONTRIBUTING EMPLOYER OR
DIRECT RESPONSIBILITY EMPLOYER DID NOT HAVE KNOWLEDGE OF THE INJURY
AND THAT THE EMPLOYER HAD BEEN PREJUDICED BY CLAIMANT'S FAILURE TO
GIVE IT NOTICE, THE REFEREE ALSO FOUND THAT CLAIMANT HAD FAILED TO
ESTABLISH AT THE HEARING THAT SHE HAD GOOD CAUSE FOR FAILURE TO GiVt
NOTICE WITHIN 30 DAYS AFTER THE ACCIDENT,

THE BOARD, CN DE NOVO REVIEW DISAGREES WITH THE REFEREE”S
CONCLUSIONS INSOFAR AS THEY RELATE TO BARRING CLAIMANT'S CLAIM FOR
FAILURE TO GIVE TIMELY NOTICE OF HER INJURY, THERE ARE THREE EXCEP-
TIONS TO THE PROVISIONS OF ORS 656,265(4) AND A WORKMAN'S CLAIM IS
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BARRED UNLESS ONE OF THESE EXCEPTIONS APPLIES, IF THE EMPLOYER
HAD KNOWLEDGE OF THE INJURY OR HAS NOT BEEN PREJUDICED BY FAILURE
TO RECEIVE THE NOTICE THE CLAIM WILL STAND,

THE BOARD, BEING AWARE THAT THE BURDEN IS UPON THE EMPLOYER
TO ESTABLISH THAT 1T HAD BEEN PREJUDICED BY THE FAILURE TO RECEIVE
NOTICE, FEELS THE EVIDENCE INDICATES IN THIS CASE THAT THE EMPLOYER
HAS NOT BEEN PREJUDICED TO ANY DEGREE BY CLAIMANT'S FAILURE TO FILE
A CLAIM, THE EVIDENCE IS UNCONTRADICTED THAT CLAIMANT TOLD THE
FOREMAN, MARTINEZ, THAT SHE HAD FALLEN DOWN LEAVING HER PLACE OF
EMPLOYMENT, UNDOUBTEDLY HAD CLAIMANT HAD MORE FAMILIARITY WITH
THE ENGLISH LANGUAGE SHE COULD HAVE MADE A REPORT TO THE FOREMAN
WITH GREATER CLARITY, BUT CERTAINLY HER STATEMENT WAS SUFFICIENT
TO PUT THE EMPLOYER, THROUGH THE INFORMATION GIVEN TO ITS FOREMAN,
UPON NOTICE THAT CLAIMANT HAD POSSIBLY SUFFERED A COMPENSABLE IN-—~
JURY, THE REFEREE FELT THAT THE FOREMAN'S TESTIMONY WOULD HAVE
BEEN THE STRONGEST EVIDENCE BUT CLAIMANT DIDN'T CALL HIM, THE EVI~
DENCE INDICATES THAT THE FOREMAN WAS CALLED TO TESTIFY BY CLAIM=~
ANT'S COUNSEL BUT DID NOT APPEAR, ALSO, THERL WAS NO EVIDENCE THAT
THE EMPLOYER MADE ANY ATTEMPT TO OBTAIN THE TESTIMONY OF THE FORE-
MAN, THEREFORE, IT APPEARS THAT THE EMPLOYER DID HAVE KNOWLEDGE,
IMPUTED TO IT THROUGH THE KNOWLEDGE OF ITS FOREMAN, OF THE INJURY,
THE FACT THAT THE FOREMAN DID NOT SEE FIT TO REPORT CLAIMANT'S
STATEMENT TO THE EMPLOYER CANNOT BE CONSTRUED AS CLAIMANT'S FAIL~
URE TO GIVE TIMELY NOTICE OF THE INJURY, THEREFORE, THE CLAIMANT'S
CLAIM IS NOT BARRED BECAUSE IT FALLS WITHIN THE FIRST EXCEPTION,

THE SECOND EXCEPTION IS NOT APPLICABLE BECAUSE THERE WAS NO
COMMENCE MENT OF PAYMENT OF COMPENSATION IN THIS CASE BY THE EM-=~
PLOYER, THE THIRD EXCEPTION IS FAILURE BY CLAIMANT TO SHOW GOOD
CAUSE FOR NOT GIVING NOTICE WITHIN 30 DAYS AFTER THE ACCIDENT, AGAIN,
THE BOARD FEELS THAT BECAUSE OF CLAIMANT'S UNFAMILIARITY WITH THE
ENGL.ISH LLANGUAGE, IT IS REASONABLE TO ASSUME THAT SHE DID NOT FULLY
UNDERSTAND THAT A NOTICE WAS REQUIRED TO BE GIVEN TO HER EMPLOYER
WITHIN 30 DAYS, THE EVIDENCE INDICATES THAT WHEN SHE MADE HER RE-~
MARK TO THE FOREMAN HE ASKED HER IF SHE HAD MADE A REPORT AND SHE SAID
SHE DIDN"T KNOW ONE WAS NECESSARY, THERE IS NO EVIDENCE THAT THE
EMPLOYER, THE EMPLOYER'S FOREMAN OR ANYONE IN THE EMPLOY OF THE
EMPLOYER, TOOK THE TIME TO EXPLAIN TO CLAIMANT WHAT WAS NECESSARY,
MANY PEOPLE WELL CONVERSANT WITH THE ENGLISH LANGUAGE STILL HAVE
DIFFICULTY IN COMPREHEND’NG SOME OF THE TECHNICALITIES OF THE LAW,

THE BOARD CONCLUDES THAT CLAIMANT DID GIVE NOTICE WITHIN ONE
YEAR OF THE ACCIDENT AND THAT SHE HAS ESTABL.ISHED BY A PREPONDER~-
ANCE OF THE EVIDENCE THAT SHE HAD GOOD CAUSE FOR FAILING TO GIVE
NOTICE WITHIN 30 DAYS, THEREFORE, UNDER THE THIRD EXCEPTION TO THE
STATUTE CLAIMANT' S CLAIM IS NOT BARRED, ’

ORDER
THE ORDER OF THE REFEREE DATED JUNE 12, 1975 IS REVERSED,

CLAIMANT'S CLAIM 1S REMANDED TO THE EMPLOYER, FIESTA FARMS,
FOR THE PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, COMMENCING
ON JANUARY 19, 1974 AND UNTIL CLOSURE 1S AUTHORIZED PURSUANT TO
ORS 656,268,

CLAIMANT*S COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY"™S

FEE FOR HIS SERVICES IN CONNECTION WITH THE HEARING BEFORE THE
REFEREE, THE SUM OF 750 DOLLARS, PAYABLE BY THE EMPLOYER,
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CLAIMANT' S COUNSEL 1S AWARDED, AS A REASONABLE ATTORNEY™S
FEE IN CONNECTION WITH HIS SERVICES AT BOARD REVIEW, THE SUM OF 350
DOLLARS, PAYABLE BY THE EMPLOYER,

WCB CASE NO, 74—4154 OCTOBER 27, 1975

RICHARD SHORT, CLAIMANT

FRANKLIN, BENNETT, OFELT AND JOLLES,
CLAIMANT%S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

Reviewebp BY COMMISSIONERS WILSON AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE
REFEREE%>S ORDER WHICH AWARDED CLAIMANT 80 DEGREES FOR UNSCHEDULED
LOW BACK DISABILITY AND 52,5 DEGREES FOR SCHEDULED LEFT LEG DISA~
BILITY, THE REFEREE'S ORDER REPRESENTS AN INCREASE OF 48 DEGREES
FOR THE UNSCHEDULED DISABILITY AND 37,5 DEGREES FOR THE LEFT LEG
DISABILITY IN THE AWARDS MADE BY THE DETERMINATION ORDER DATED
NOVEMBER 4, 1974,

CLAIMANT, A 50 YEAR OLD SALESMAN, SUSTAINED A COMPENSABLE
BACK INJURY ON NOVEMBER 27, 1972 WHEN HE STRAINED HIS BACK WHILE
CARRYING BOXES UPSTAIRS, ON FEBRUARY 14, 1973, A HEMILAMINECTOMY
AT L4 —L5 AND L3 ~-L4 ON THE LEFT WAS PERFORMED BY DR, STAINSBY,
CLAIMANT HAD HAD A PREVIOUS LAMINECTOMY IN 1964, BUT TESTIFIED
THAT AFTER A TWO YEAR PERIOD HIS BACK PROBLEMS HAD BEEN COMPLETELY
RESOLVED,

CLAIMANT HAS A HIGH SCHOOL.  EDUCATION PLUS ONE YEAR OF COLLEGE
AND HAS WORKED MOS'T OF HIS LIFE AS AN OUTSIDE SALESMAN SELLING
BUILDING MATERIALS, AT THE PRESENT TIME HE IS DOING SALES WORK FOR
A DIFFERENT EMPLOYER, THE t MPLOYMENT INVOLVES DRIVING A COMPANY
CAR, WITH FULL POWER EQUIPMENT, ABOUT 28,000 MILES A YEAR,

CLAIMANT CONTENDS HE WAS INVOLVED IN A TRAINING PROGRAM AT
THE TIME HE WAS INJURED WHICH ULTIMATELY WOULD HAVE GIVEN HIM A
POTENTIAL WAGE EARNING CAPACITY OF 25,000 DOLLARS TO 35,000 DOLLARS
PER YEAR BUT AFTER THE INJURY HE WAS TAKEN OFF THE PROGRAM AND,
THEREFORE, LOST SUBSTANTIAL FUTURE EARNING POWER, IN 1974, IN HIS
PRESENT JOB, CLAIMANT EARNED 11,000 DOLLARS, ADMITTEDLY HE MAY
E.ARN MORE IN THE FUTURE, ’

CLAIMANT"Si PRESENT JOB REQUIRES HIM TO LIFT AND CARRY SAMPLES
AND DO EXTENSIVE DRIVING, OBVIOUSLY, A MAN WITH A SEVERELY DISABLED
BACK 1S SOMEWHA'T LIMITED IN HIS EARNING CAPACITY FOR THIS TYPE OF
WORK, CLAIMANTY S BACK CONDITI(ON HAS GREATLY IMPROVED ALTHOUGH HE
TESTIFIED THAT 1" WAS HIS BELIEF THAT HIS PREVIOUS EMPLOYER HAD
TERMINATED HIM EBECAUSE OF THE E:XISTENCE OF THE BACK CONDITION,

CLAlMANT ALLSO CONTENDS THAT HE HAS NO CONTROL OVER HIS LEFT
BIG TOE AND THAT UNLESS HE WEAFR!S SLIFPERS OR SHOES HE WILL FALL
BECAUSE HIS B1G TOE TURNS UNDER,

THE REFEREE FOUND THAT CLAIMANT WAS HIGHLY MOTIVATED, TOOK

GREAT PRIDE IN HIIS SALES ACHIEVEMENTS AND UNDOUBTEDLY MAINTAINED
HIS SALES AND E/ARNING RECORD ONLY BECAUSE OF THESE FACTORS, THE
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REFEREE CONCLUDED THAT THE MERE EXISTENCE OF THE BACK DISABILITY
CONSTITUTED A SUBSTANTIAL LIMITATION OF CLAIMANT'S ABILITY TO FIND
WORK AND, ON THAT BASIS, MADE THE INCREASE IN THE AWARD FOR UNSCHED-
ULED DISABILITY,

THE REFEREE CONCLUDED THAT THERE WAS GREATER PHYSICAL IMPAIR~
MENT TO CLAIMANT™S LEFT LEG AND INCREASED THAT AWARD ACCORDINGLY,

THE BOARD, ON DE NOVO REVIEW, FEELS THAT THE AWARD FOR UNSCHED-
ULED DISABILITY IS CERTAINLY GENEROUS, HOWEVER, IT AFFIRMS THE ORDER
OF THE REFEREE WITH RESPECT TO BOTH THE AWARD FOR SCHEDULED AND
UNSCHEDULED DISABILITY,

ORDER
THE ORDER OF THE REFEREE DATED MAY 30, 1975 IS AFFIRMED,

CLAIMANT™S COUNSEL IS AWARDED, AS A REASONA BLE ATTORNEY"S
FEE FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF
350 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

WCB CASE NO, 74—3825 © OCTOBER 27, 1975

BARNEY DAGGETT, CLAIMANT

POZZ1, WILSON AND ATCHISON,
CLAIMANT'S ATTYS,

MERLIN L, MILLER, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

RevieEwED BY COMMISSIONERS WILSON AND MOORE,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE™S ORDER WHICH
INCREASED CLAIMANT'S AWARD FOR UNSCHEDULED NECK AND UPPER BACK
DISABILITY FROM 15 PER CENT TO 50 PER CENT OF THE MAXIMUM ALLOW-—
ABLE BY STATUTE, )

ON- SEPTEMBER 1, 1972, CLAIMANT, A DIESEL MECHANIC, SUFFERED
NECK AND UPPER BACK INJURIES WHEN THE TOP ASSEMBLY OF A SCOOP
MACHINE FELL ON HIM WHILE HE WAS BENDING OVER THE ENGINE, HE HAS
NOT RETURNED TO WORK SINCE THE INJURY, AND CONTENDS HE 1S PERMA-
NENTLY AND TOTALLY DISABLED AS A RESULT OF THE INJURY,

ALTHOUGH CLAIMANT HAD SUBJECTIVE COMPLAINTS ABOUT NUMEROUS
CONDITIONS, ONLY ONE PHYSICAL CONDITION WAS FOUND TO BE RELATED TO
HIS INDUSTRIAL INJURY, THIS WAS A STRAIN OF THE DORSO~CERVICAL AREA
WHICH WAS CONSIDERED MILD BY THE EXAMINING DOCTORS AT THE BOARD'S
_ DISABILITY PREVENTION DIVISION, DR, HILL NOTED THAT THE PATIENT
WAS CONVINCED HE WAS SEVERELY DISABLED, PSYCHOLOGICAL TESTING
REVEALED CLAIMANT WAS EXPERIENCING EXCESSIVE OVERFOCUS AND PRE -~
OCCUPATION WITH PHYSICAL COMPLAINTS AND EXCESSIVE ANXIETY, 1T
WAS FELT THE PSYCHOPATHOLOGY PREDATED THE INDUSTRIAL INJURY AND
WAS AGGRAVATED BY IT TO A MODERATE DEGREE, PROGNOSIS FOR HIS RE-~
TURN TO WORK WAS VERY POOR,

AFTER REVIEWING THE EVIDENCE AND OBSERVING CLAIMANT TESTIFY,
THE REFEREE CONCLUDED THAT CLAIMANT'S PSYCHOPATHOLOGY WAS NOT
TOTALLY DISABLING, HIS FAILURE TO RETURN TO WORK WAS ATTRIBUTABLE
TO MALINGERING AND THERE WAS NOT A FINANCIAL NEED TO WORK, BASED
ON THESE FACTS, HE FOUND THE LOSS OF WAGE EARNING CAPACITY ATTRI~
BUTABLE TO THE INJURY WAS 50 PER CENT,
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THE. BOARD, ON DE NOVO REVIEW, FEELS 'i'HE_ AWARD 1S CERTAINLY
SUFFICIENT AND CONCURS WITH THE REFEREE'S FINDINGS AND CONCLUSIONS,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 26, 1975 IS AFFIRMED,

WCB CASE NO, 74—3031 OCTOBER 27, 1975

VIVIAN MAC DOUGALL.,, CLAIMANT

JOHN D, RYAN, CLAIMANT'S ATTY,

JONES, LANG, KLEIN, WOLF, AND SMITH,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE™S ORDER
WHICH DENIED CLAIMANT'S REQUEST FOR INCREASE IN THE RATE OF TEM~
PORARY TOTAL DISABILITY COMPENSATION PAID TO HER AND FURTHER ORDERED
THAT THE EMPLOYER'S CARRIER ADJUST AND PAY TEMPORARY TOTAL DISA=
BILITY ON THE BASIS OF AN AVERAGE WEEKLY EARNINGS EQUAL TO 28,08
DOLLARS WITH COMPENSATION RATE OF 25,27 DOLLARS,

CLAIMANT WORKED FULL TIME AS A COCKTAIL WAITRESS AT JUBITZ
TRUCK STOP, EARNING 72, 50 DOLLARS A WEEK, SHE ALSO EARNED 28,08
DOLLARS A WEEK WORKING PART~TIME AS A COCKTAIL WAITRESS AT THE
HILTON HOTEL, THE ISSUE BEFORE THE REFEREE WAS WHETHER CLAIMANT'S
TEMPORARY TOTAL DISABILITY COMPENSATION WAS TO BE COMPUTED WITH
RESPECT TO THE EMPLOYMENT AT WHICH CLAIMANT WAS INJURED OR WHETHER
IT SHOULD BE BASED UPON THE CLAIMANT'S INCOME FROM BOTH EMPLOYMENTS,

CLAIMANT CONTENDS THAT BECAUSE CONTRIBUTIONS WERE DEDUCTED
FROM ALL OF HER EARNINGS SHE SHOULD BE ENTITLED TO AN AGGREGATE OF
HER TOTAL WAGES FROM BOTH JOBS AS THE BASIS FOR THE DETERMINATION
OF HER TE MPORARY TOTAL DISABILITY COMPENSATION RATE,

Ors 656,002 (21) DEFINES "WAGES' AS THE MONEY RATE AT WHICH
THE SERVICE RENDERED IS RECOMPENSED UNDER THE CONTRACT OF HIRING
IN FORCE AT THE TIME OF THE ACCIDENT, WHEN CLAIMANT SUFFERED A
COMPENSABLE INJURY SHE WAS WO RKING ON A PART-TIME BASIS AT THE
HILTON HOTEL AND WAS EARNING 28, 08 DOLLARS, THF INJURY WAS NOT THE
RESPONSIBILITY OF ANY EMPLOYER OTHER THAN THE HILTON HOTEL, THE
REFEREE CONCLUDED THAT THE CLAIMANT'S TEMPORARY TOTAL DISABILITY
WAS CORRECTLY BASED UPON HER "WAGES! AS EARNED IN HER PART—TIME
EMPLOYMENT BY THE HILTON HOTEL.,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE CONCLUSION OF
THE REFEREE AND AFFIRMS AND ADOPTS HIS ORDER AS ITS OWN,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 29, 1975 1S AFFIRMED,
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WCB CASE NO, 74—2521 -OCTOBER 27, 1975

COLLEEN ANNE BARRY, CLAIMANT

LINDSAY, NAHSTOLL, HART, DAFOE AND KRAUSE,
CLAIMANT"™S ATTYS,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE ORDER OF THE
REFEREE WHICH AFFIRMED THE EMPLOYER'S DENIAL OF HER CLAIM,

CLAIMANT IS AN 18 YEAR OLD HIGH SCHOOL GRADUATE WORKING AS
A NURSE-S AIDE AT THE WILLAMETTE FALLS COMMUNITY HOSPITAL,
ON THE FIRST DAY FOR WHICH SHE WAS PAID-SHE ATTENDED SEVERAL
ORIENTATION LECTURES AND CLASSES AND AS SHE WAS LEAVING THE HOS-~
PITAL AT THE END OF HER SHIFT SHE STEPPED FROM THE CURB ONTO THE
PARKING LOT AND FELT HER LEFT KNEE 'SNAP OUT' AND FELT A SHARP
PAIN,

Dr, HAZEL, ON JUNE 6, 1974, DIAGNOSED A *CARTILAGINOUS FREE
BODY OR JOINT MOUSE WITHIN THE KNEE, ! HE DID NOT BELIEVE CLAIMANT
HAD SUFFERED AN INDUSTRIAL INJURY,

THE CLAIM WAS DENIED BY THE CARRIER ON JUNE 19, 1974, AFTER
THE DENIAL THE CLAIMANT WAS AGAIN SEEN BY DR, HAZEL WHO FELT THAT
HER CONDITION WAS UNCHANGED, CLAIMANT WAS STILL COMPLAINING OF A
SENSATION OF A SNAPPING IN THE KNEE WHICH HE THOUGHT WAS RELATED
TO JUST A SIMPLE THICKENING OF THE SYNOVIUM AS IT ROLLED OVER THE
LATERAL FEMORAL CONDYLE AND WAS PRESENT ON BOTH THE UNINJURED AND
ALLEGED INJURED SIDE,

CLAIMANT CONTENDED THAT MEDICAL TESTIMONY WAS NOT ESSENTIAL
TO ESTABLISH HER CASE, RELYING UPON URIS V, SCD (UNDERSCORED), 247
OR 420,

THE REFEREE FOUND THAT THE ONLY RELATIONSHIP BETWEEN THE
INCIDENT INVOLVING CLAIMANT'S LEFT KNEE AND HER EMPLOYMENT WAS THE
FACT THAT IT OCCURRED WHILE CLAIMANT WAS ON THE EMPLOYER'S PRE_—
MISES, THERE IS NO £ VIDENCE OF AN ' INJURY' OF ANY TYPE, BASED
UPON THE TESTIMONY OF THE CLAIMANT AND THE EXPERT MEDICAL OPINION
OF DR, HAZEL, THE REFEREF FOUND NO MEDICAL-CAUSAL RELATIONSHIP
BETWEEN THE EPISODE OF PAIN IN CLAIMANT'S LEFT KNEE AND HER EMPLOY -
MENT AND HELD THE CLAIM WAS NOT COMPE NSABLE,

THE BOARD, ON DE NOVO REVIEW, DOES NOT SUSPECT CLAIMANT™S
MOTIVES IN FILING HER CLAIM, HOWEVER, THERE IS NO EVIDENCE, EITHER
MEDICAL OR LAY, WHICH WILL SUPPORT A FINDING THAT THE ALLEGED
INJURY AROSE OUT OF AND IN THE COURSE OF HER EMPLOYMENT, THE
BOARD CONCURS IN THE FINDINGS AND CONCLUSIONS OF THE REFEREE AND
AFFIRMS THEM AND ADOPTS THEM AS ITS OWN,

ORDER

THE ORDER OF THF REFEREE DATED JUNE 11, 1975 1S AFFIRMED,
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SAIF CLAIM NO, SA 754859 OCTOBER 28, 1975

PAUL D, FLETCHER, CLAIMANT

OWN MOTION DETERMINATION

THIS CLAIMANT SUSTAINED SERIOUS MULTIPLE INJURIES ON SEPTEM-
BFR 10, 1959 WHEN HE WAS STRUCK BY AN EARTH MOVER, UPON CLOSURE
CLAIMANT RECEIVED THE FOLLOWING AWARDS -

100 PER CENT RIGHT LEG BY SEPARATION

65 PER CENT LOSS FUNCTION OF THE LEFT LEG

33 PER CENT LOSS OF AN ARM UNSCHEDULED DISABILITY
25 PER CENT LOSS FUNCTION RIGHT MIDDLE FINGER

75 PER CENT LOSS FUNCTION RIGHT RING FINGER

ON OR ABOUT JUNE 30, 1975, THE CLAIM WAS REOPENED BY THE
STATE ACCIDENT INSURANCE FUND FOR REMOVAL OF A NEUROMA ON THE
AMBPUITATION STUMP AND REPAIR OF A HYDROCELE, THE CLAIM HAS NOW
Bt *N SUBMITTED TO THE EVALUATION DIVISION FOR A DETERMINATION,

THE BOARD, ON ITS OWN MOTION,

ORDERS

CL AIMANT IS ENTITLED TO COMPENSATION FOR TEMPORARY TOTAL
DISABILITY FROM JUNE 30, 1975 THROUGH SEPTEMBER 8, 1975, AND HAS
RECF IVED SUCH COMPENSATION,

No ADDITIONAL AWARD FOR PERMANENT PARTIAL DISABILITY IS
GRANTED IN EXCESS OF THAT GRANTED BY THE PREVIOUS CLOSING ORDER,

WCB CASE NO, 75—659 OCTOBER 28, 1975

CAROLYN J, MOE, CLAIMANT

MYRICK, COULTER, SEAGRAVES AND NEALY,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

Re vVIEWED BY COMMISSIONERS WILSON AND SLOAN,
/
THE CLAIMANT APPEALS t 'OM THE ORDER OF THE REFEREE WHICH
AWARDED HER AN ADDITIONAL 32 DEGREES FOR A TOTAL AWARD OF 96 DE-
GREES FOR UNSCHEDULED LOW BACK DISABILITY, '

CLAIMANT SUFFERED A COMPENSABLE LOW BACK INJURY IN JANUARY,
1973, WHILE LIFTING CABINET PARTS, AFTER INITIALLY RECEIVING CHIRO~
PRACTIC TREATMENT~S, WHICH AFFORDED HER TEMPORARY RELIEF, CLAIMANT
CAME UNDER THE CARE OF DR, TENNYSON, A NEUROSURGEON, A MYELOGRAM
INDICATED A LUMBOSACRAL MIDLINE DISC PROTRUSION, A LUMBAR LAMIN-
ECTOMY AND FUSION PERFORMED IN NOVFMBER, 1973 WAS SUCCESSFUL AND
CLLAIMANT WAS RELEASED TO RETURN TO WORK AUGUST 28, 1974,

ALTHOUGH THE REFEREE INCREASED THE AWARD FOR THE UNSCHEDULED
DISABILITY FROM 64 DEGREES TO 96 DEGREES, CLAIMANT CONTENDS SHE
HAS SUFFERED BETWEEN 50 AND 60 PER CENT DISABILITY INASMUCH AS SHE
HAS SUFFERED A SUBSTANTIAL LOSS OF HER WAGE EARNING CAPACITY,
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CLAIMANT'S WORK HISTORY INDICATES SHE HAS BEEN MAJINLY INVOLVED
IN PRODUCTION LINE ASSEMBLY JOBS ALTHOUGH SHE HAS ALSO WORKED AS
A WAITRESS AND AS A SALES PERSON IN A RETAIL DRESS SHOP, AT THE
PRESENT TIME SHE 1S EMPLOYED AS A BENCH WORKER ASSEMBLING TINY
ELECTRICAL PARTS, THE WORK IS OF A LIGHT TYPE AND CONDITIONS ARE
SUCH THAT CLAIMANT CAN FREQUENTLY ADJUST HER SITTING POSITION,

BerFore HER INOURY CLAIMANT WAS DOING CABINET WORK AND EARN-=
ING 2,450 DOLLARS AN HOUR PLUS FRINGE BENEFITS, HER PRESENT JOB PAYS
2,15 DOLLARS AN HOUR BUT DOES NOT PROVIDE ANY FRINGE BENEFITS,

THE REFEREE MADE A DISTINCTION /BETWEEN EARNINGS AND EARNING
CAPACITY AND FOUND THAT WHILE CLAIMANT WAS LIMITED IN THE BROAD
FIELD OF GENERAL INDUSTRIAL OCCUPATION, SHE POSSESSED ATTRIBUTES
AND ABILITIES WHICH COMPENSATED SOMEWHAT FOR THE REDUCED JOB ALTER-~
NATIVES AVAILABLE TO HER, THE CLAIMANT IS ONLY 39 AND SHE HAS SUC-—~
CESSFULLY COMPLETED A COURSE OF FORMAL TRAINING FOR HER PRESENT
JOB AND IS NOW ASSISTING IN THE TRAINING OF NEW EMPLOYEES, THE REF ~
EREE CONCLUDED, CONSIDERING CLAIMANT>S ATTRIBUTES AND ABILITIES,
THAT THE INJURY HAD SIGNIFICANTLY REDUCED HER RANGE OF JOB ALTERNA-~
TIVES IN THE LLABOR MARKET AND SHE HAD NOT BEEN ADEQUATELY COMPEN-
SATED THEREFOR BY AN AWARD OF 64 DEGREES,

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE EVIDENCE IS UNCON-
TRADICTED THAT CLAIMANT CANNOT RETURN TO HER FORMER JOB, IN FACT, 4
THERE 1S NOT MUCH CLAIMANT CAN DO OTHER THAN THE WORK SHE 1S PRE-
SENTLY DOING, CLAIMANT HAS LOST CONSIDERABLY MORE WAGE EARNING
CAPACITY THAN THE REFEREE'S AWARD INDICATED AND TO SAY THAT SHE
MIGHT, IN THE FUTURE, BE ABLE TO FIND GOOD JOBS 1S PURE SPECULATION,

THE BOARD CONCIUDES THAT CLAIMANT SHOULD BE AWARDED 40 PER
CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED DISA—
BILITY,

ORDER

THE ORDER OF THE REFEREE DATED MAY 22, 1975 IS MODIFIED BY
AWARDING TO CLLAIMANT 128 DEGREES OF A MAXIMUM OF 320 DEGREES FOR
UNSCHEDULED LOW BACK DISABILITY, THIS AWARD 1S IN LIEU OF AND NOT
IN ADDITION TO THE AWARD MADE BY THE REFEREE'S OPINION AND ORDER,

CLAIMANT" S COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY'S
FEE IN CONNECTION WITH THIS BOARD REVIEW, 25 PER CENT OF THE COM-
PENSATION INCREASED BY THIS ORDER ON REVIEW, NOT TO EXCEED THE SUM
OF 2,300 DOLLARS, PAYABLE OUT OF SAID INCREASED COMPEMSATION, AS
PAID,

WCB CASE NO, 742777 OCTOBER 28, 1975

DON CRAWFORD, CLAIMANT
EVOHL F, MALAGON, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANY

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE CLLAIMANT REQUESTS REVIEW BY THE BOARD OF AN ORDER OF THE
REFEREE WHICH AFFIRMED A DETERMINATION ORDER DATED APRIL 29, 1974
AWARDING CLAIMANT NO PERMANENT PARTIAL DISABILITY,
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CLAIMANT SUFFERED A COMPENSABLE INJURY ON OCTOBER 12, 1973
TO HIS HEAD, LEFT SHOULDER AND LEFT HAND WHEN HIS TRUCK SLID OFF
THE ROAD AND ROLLED OVER SEVERAL TIMES, CLAIMANT WAS RELEASED TO
RETURN TO WORK IN DECEMBER, 1973 AND HAS CONTINUED TO WORK AS A
TRUCK DRIVER ' ALTHOUGH HE HAD COMPLAINTS OF LOW BACK PAIN,

ON JANUARY 21, 19795 DR, ROCKEY EXAMINED CLAIMANT AND COJtD
FIND NO PATHOLOGY IN CLAIMANT%S BACK ATTRIBUTABLE TO THE OCTOBER
12, 1973 ACCIDENT, THE CLAIMANT DOES HAVE A LUMBO~SACRAL SPON-
DYLOLYSIS WHICH PREDISPOSED HIM TO BACK PAINS BUT THIS WAS NOT
EXACERBATED BY THE INDUSTRIAL ACCIDENT,

THE REFEREE FOUND, WITH RESPECT TO THE UNSCHEDULED DISA-
BILITIES, THAT THERE WAS NO COMPETENT EVIDENCE THAT A MEDICAL~
CAUSAL RELATIONSHIP EXISTED RETWEEN THE EMPLOYMENT AND THE ALLEGED
DISABILITY AND THAT IN THE CASE BEFORE HIM RELIANCE MUST BE PLACED
ON MEDICAL EXPERTS, CITING LEMONS V, SCD (UNDERSCORED), 2 OR APP 128,

THE REFEREE FURTHER FOUND THAT CLAIMANT FAILED TO SHOW ANY
LOSS OF FUTURE EARNING CAPACITY, THE BASIS FOR DETERMINING UNSCHED~-
ULED DISABILITY, TO THE CONTRARY, CLAIMANT TESTIFIED THAT HE IS
PRESENTLY ABLE TO DO ALL THE JOBS HE DID BEFORE HIS INDUSTRIAL INJURY
EXCEPT THAT HE HAS TO DO THEM IN PAIN, PAIN IS NOT COMPENSABLE UN-
LESS DISABLING,

WITH RESPECT TO THE SCHEDULED DISABILITY IN THE LEFT HAND,
THE REFEREE FOUND THAT IT SHOULD, ACCORDING TO MEDICAL EVIDENCE,
REHEAL AND BE AS GOOD AS BEFORE WITHIN A THREE MONTH PERIOD AND
THAT THERE WAS NO EVIDENCE OF ANY RESIDUAL LOSS OF FUNCTION RESULT=~
ING FROM THE FRACTURE OF THE FIFTH METACARPAL OF THE LEFT HAND,
THE REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO PROVE BY A PRE-~
PONDERANCE OF THE EVIDENCE THAT HE HAD SUFFERED ANY PERMANENT PAR-
TIAL DISABILITY, EITHER SCHEDULED OR UNSCHEDULED,

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER
OF THE REFEREE AS ITS OWN,

ORDER

THF ORDER OF THE REFEREE DATED MAY 13, 1975 IS AFFIRMED,

WCB CASE NO, 74—4302 OCTOBER 28, 1975

CLARAL, HOLLAND CLAIMANT

STULTS, MURPHY AND ANDERSON CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN, -

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH
AFFIRMED THE DETERMINATION ORDER DATED NOVEMBER 15, 1974 AND ALSO
AFFIRMED A PARTIAL DENIAL BY THE STATE ACCIDENT INSURANCE FUND
DATED OCTOBER 4, 1974,

CLAI'.VIANT SUFFERED AN INDUSTRIAL INJURY ON APRIL 16, 1974,
PRIOR TO THAT DATE CLAIMANT HAD SUFFERED SEVERAL INDUSTRIAL INJURIES
AND AN INJURY FROM AN AUTOMOBILE ACCIDENT, EACH INVOLVED AT DIFFERENT
TIMES HER LOW BACK, NECK RIGHT KNEE AND RIGHT HIP, DR, MASON IN HIS
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EXAMINATION OF CLAIMANT AFTER THE APRIL, 1974 INJURY FOUND THAT
CLAIMANT HAS SUSTAINED ONLY A MILD AGGRAVATION OF A PREEXISTING

LOW BACK CONDITION AND A MILD AGGRAVATION OF A PREEXISTING CERVICAL=-
DORSAL CONDITION = HE FOUND CLAIMANT TO BE MEDICALLY STATIONARY,

ON NOVEMBER 15, 1974 A DETERMINATION ORDER AWARDED CLAIMANT 80
DEGREES FOR 25 PER CENT UNSCHEDULED LOW BACK DISABILITY,

ON OCTOBER 4, 1974, THE FUND HAD REAFFIRMED ITS RESPONSIBILITY
FOR CLAIMANT%>S LOW BACK INJURY OF APRIL 16, 1974, BUT DENIED RESPON~
SIBILITY FOR HER CERVICAL~DORSAL STRAIN AND THE DEGENERATIVE CHANGES
IN HER CERVICAL:DORSAL SPINE, CLAIMANT REQUESTED A HEARING ON THE
PARTIAL DENIAL AND ALSO ON THE AWARD MADE BY THE DETERMINATION ORDER,

THE REFEREE, AFTER OBSERVING CLAIMANT AND LISTENING TO HER
TESTIMONY, FOUND THAT CLAIMANT WAS LACKING IN CREDIBILITY, THE
REFEREE ALSO FOUND THAT CLAIMANT HAD NO MOTIVATION TO RETURN TO
WORK EVEN IF WORK WHICH CLAIMANT WAS PHYSICALLY ABLE TO DO WAS
AVAILABLE TO HER AND, THEREFORE, CONCLUDED THAT CLAIMANT HAD BEEN
SUFFICIENTLY COMPENSATED BY THE AWARD OF 80 DEGREES FOR HER UNSCHED-~
ULED LOW BACK DISABILITY,

ON THE ISSUE OF THE PARTIAL DENIAL THE REFEREE FOUND THAT AL~
THOUGH DR, MASON INDICATED BOTH CERVICAL~-DORSAL AGGRAVATION AND
LUMBOSACRAL AGGRAVATION ARISING FROM THE SUBJECT ACCIDENT, HIS
DIAGNOSIS WAS BASED UPON HISTORY RELATED TO HIM BY THE CLAIMANT
AND, AS INDICATED EARLIER, THE REFEREE FOUND CLAIMANT LACKING IN
CREDIBILITY, THEREFORE, HE GAVE MORE CREDENCE TO THE REPORT OF DR,
JOHNSON WHICH INDICATED LLOW BACK PAIN, LUMBAR DEGENERATION,

CLAIMANT"S BASIC COMPLAINT WAS THAT OF BACK PAIN AND THE
REFEREE CONCLUDED THAT THERE WAS NO MEDICAL RELATIONSHIP BETWEEN
THE CERVICAL=DORSAL PROBLEM DENIED BY THE FUND AND CLAIMANT'S
INJURY OF APRIL 16, 1974 AND, THEREFORE, AFFIRMED THE DENIAL,

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND
CONCLUSIONS OF THE REFEREE . HOWEVER, IT DOES NOT FEEL IT WAS NECES=-~
SARY FOR THE REFEREE TO QUOTE FROM DR, MASON'S REPORT AS SUCH
QUOTE WAS A PERSONAL OPINION, NOT A MEDICAL ONE AND RELATED TO
CLAIMANT®S PERSONALITY NOT HER PHYSICAL CONDITION,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 11, 1975 IS AFFIRMED,

WCB CASE NO, 74--2277 OCTOBER 28, 1975

ARLIE SUMMIT, CLAIMANT

POZZI1, WILSON AND ATCHISON,
CLAIMANT™S ATTYS,

MC KEOWN, NEWHOUSE, FOSS AND WHITTY,
DEFENSE ATTYS, .

REQUEST FOR REVIEW BY EMPLOYE

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,
THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE™S ORDER
WHICH REMANDED CLAIMANT"S CLAIM TO IT TO BE ACCEPTED FOR PAYMENT

OF COMPENSATION FROM SEPTEMBER 22, 1973 UNTIL TERMINATION PUR~
SUANT TO ORS 656,268 AND ALLOWED CLAIMANT'S ATTORNEY THE SUM OF
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1000 DOLLARS AS A REASONABLE ATTORNEY'S FEE TO BE PAID BY THE
EMPLOYER, ‘ '

CLAIMANT WAS A 50 YEAR OLD MILLWRIGHT WHO HAD WORKED FOR
THE EMPLOYER SINCE OCTOBER, 1959, CLAIMANT HAD HAD CHRONIC BRON-
CHITIS SINCE ABOUT 1959 AND HAD BEEN TAKING ANTIBIOTICS FOR IT AND
-ALSO HAD ANTACID MEDICATION FOR STOMACH PROBLEMS, )

FOR SEVERAL WEEKS PRIOR TO SEPTEMBER 22, 1973, CLAIMANT HAD
CHEST PAINS IN THE CENTER OF HIS CHEST WHICH WERE INDUCED BY EXER~
TION, HE ALSO HAD BEEN TIRED AND SUFFERED SHORTNESS OF BREATH,
HOWEVER HE CONTINUED WORKING, ON SEPTEMBER 2'1, 1973, WHILE CLIMBING
STAIRS TO REPAIR SOME MAGHINERY, CLAIMANT SUFFERED PAIN IN THE CENTER
AND TO THE LEFT OF HIS CHEST AND DOWN HIS ARM BOTH WHILE CLIMBING
THE STAIRS AND LATER WHILE STEPPING DOWN OFF THE MACHINERY, THE
PAIN WAS SEVERE BUT HE CONTINUED TO THE END OF THE SHIFT THINKING
THE PROBLEM WAS STILL ULCERS AND BRONCHITIS, HIS SHIFT CONCLUDED
AT 11 P, M, AND CLAIMANT RETURNED TO WORK THE FOLLOWING DAY, WHICH
WAS SATURDAY, AT 7 A, M, AND AGAIN HAD CHEST PAINS ON EXERTION AND
STILL SOUGHT NO MEDICAL HELP, SUNDAY CLAIMANT WORKED THE DAY
SHIFT AND THE CHEST PAIN CONTINUED, THE ONLY STRENUOUS ACTIVITY IN
WHICH CLAIMANT ENGAGED DURING THOSE DAYS WAS ON THE JOB, AT HOME
HE RESTED AND SUFFERED NO PAIN,

ON MONDAY, SEPTEMBER 24, CLAIMANT INFORMED HIS FOREMAN HE
wWOuLD BE OFF WORK FOR AN INDEFINITE PERIOD OF TIME, HE WENT TO THE
NORTH BEND MEDICAL GROUP FOR A SERIES OF TESTS,

. ULTIMATELY. AFTER A DIAGNOSIS OF A PROXIMAL OCCLUSION OF THE
RIGHT CORONARY ARTERY, A SINGLE VEIN GRAFT WAS PERFORMED FROM THE
AORTA TO THE RIGHT CORONARY ARTERY, CLAIMANT WAS DISCHARGED FROM
“THE HOSPITAL ON NOVEMBER 2, 1973 FREE OF ANGINA, ON APRIL 28, 1974
CLAIMANT WAS ADMITTED TO THE EMERGENCY ROOM OF THE KEIZER MEMORIAL
-HOSPITAL WITH RIGHT CHEST PAIN, AN EKG INDICATED POSSIBLE ISCHEMIA
BUT NO DEFINITE INFARCT, CLAIMANT CONTINUED TO IMPROVE AND WAS DIS~
CHARGED ON MAY 3, 1974 AND RETURNED TO WORK IN JULY, 1974,

ON APRIL 28, 1974 CLAIMANT FILED A CLAIM AGAINST AN OFF ~THE ~JOB
INSURANCE CARRIER FOR THE ACUTE BRONCHITIS AND POSSIBLE ARTERIO=~
SCLEROTIC HEART DISEASE AND RECEIVED COMPENSATION FROM THE CARRIER
FROM SEPTEMBER 24, 1973 TO FEBRUARY, 1974, ON JUNE 5, 1974 CLAIMANT
FILED A CLAIM FOR JOB=RELATED HEART ATTACK OCCURRING IN SEPTEMBER,
1973, THIS CLAIM WAS DENIED BY THE EMPLOYER AND CLAIMANT REQUESTED
A HEARING, ' : .

THE EMPLOYER CONTENDS THAT THERE WAS NO EVIDENCE CLAIMANT
SUFFERED A COMPENSABLE INJURY WITHIN THE COURSE AND SCOPE OF HIS
EMPLOYMENT OR, IF HE HAD SUFFERED SUCH A COMPENSABLE INJURY ON
SEPTEMBER 22, 1973, HIS CLAIM WAS UNTIMELY UNDER THE PROVISIONS
OF ORS 656,265,

CLAIMANT CONTENDS THAT HE DID NOT KNOW. THAT A HEART CONDITION
COULD BE CAUSED BY WORKING AND WAS COVERED BY WORKMEN'S COMPEN=~
SATION AND, AT THE TIME, HE THOUGHT HIS PAIN WAS DUE TO BRONCHITIS
AND STOMACH PROBLEMS,

THE REFEREE FOUND BOTH LEGAL AND MEDICAL CAUSATION, DR, ROSE
REPORTED THAT CLAIMANT HAD SUFFERED A TOTAL OCCLUSION OF HIS RIGHT
CORONARY ARTERY BUT THAT HE DID NOT DEVELOP A SEVERE INFARCTION
BECAUSE HE HAD SOME COLLATERAL CIRCULATION FROM THE LEFT CORONARY
ARTERY WHICH RESULTED IN SUCCESSFUL BY~-PASS SURGERY, DR, ROSE
SAID IT WAS DIFFICULT TO DETERMINE THE EXACT ROLE OR CONTRIBUTION
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OF THE WORK EFFORT TO THE WORSENING OF CLAIMANT%S HEART CONDITION
BUT IT APPEARED TO HIM THAT HAD CLAIMANT NOT BEEN REQUIRED TO WORK
OVER THE WEEKEND AFTER THE INITIAL ONSET OF CHEST PAIN, HE MIGHT
HAVE DONE CONSIDERABLY BETTER, HIS CONDITION MIGHT HAVE STABILIZED
AND CLAIMANT MIGHT NOT HAVE BEEN REQUIRED TO BE HOSPITALIZED OR
SUBMIT TO CARDIAC SURGERY, HE CONCLUDED THAT THE HEAVY WORK COULD
HAVE BEEN AN IMPORTANT DERIVATIVE FACTOR IN WORSENING HIS CONDITION —
THAT THE HEAVY PHYSICAL WORK PERFORMED AT THE TIME WHEN HIS CON-
DITION WAS PROGRESSING WAS A DEFINITE AGGRAVATING FACTOR,

DR._ QUINN, ON THE OTHER HAND, FELT THAT CLAIMANT®S CONDITION
WAS CONSTANTLY DEVELOPING AT HOME OR AT WORK AND WAS A NATURAL.
PROGRESSION AND THAT THE WORK CONDITION WAS NOT A MATERIAL CONTRI-
BUTING FACTOR, THE REFEREE CONCLUDED THAT EVEN IF CLAIMANT DID
HAVE A SILLOWLY DEVELOPING PROGRESSIVE ARTERIOSCLEROTIC CONDITION
WHICH MIGHT HAVE FLARED UP AT HOME OR AT WORK, THE FACT REMAINED
THAT HE DID WORK OVER THE WEEKEND AND THAT EXERTION OR WORK ACTIVITY
WAS A PRECIPITATING FACTOR WHICH CAUSED HIS SUBSEQUENT HOSPITALIZA~
TION, THE REFEREE FOUND THAT CLAIMANT HAD CARRIED HIS BURDEN OF
PROOF THAT HE HAD SUFFERED A COMPENSABLE INJURY,

ON THE ISSUE OF THE TIMELINESS OF CLAIMANT'S CL/.iM, THE
REFEREE FOUND THAT CLAIMANT HAD NOTIFIED HIS FOREMAN ALMOST IMMEDI~
ATELY OF HIS INJURY AND THAT ALTHOUGH THE EMPLOYER HAD GOOD REASON
TO BELIEVE THE CLAIM WOULD BE FILED AGAINST THE OFF-THE~JOB INSUR=-
ANCE CARRIER, THERE WAS SUFFICIENT NOTICE OF THE INJURY AND CLAIM=~
ANT" S CLAIM WAS NOT BARRED UNDER THE PROVISIONS OF ORS 656 265,

THE REFEREE FURTHER FOUND THAT THE EMPLOYER HAD NOT BEEN PREJUDICED
BY THE LATE NOTICE IN THIS CASE AS IT CLAIMED BECAUSE THERE WAS NO
INDICATION THAT THE PRESENCE OF WITNESSES WOULD HAVE MATERIALLY
CHANGED THE OUTCOME, FACTUALLY, THERE WAS.LITTLE DISPUTE THAT
CLAIMANT CLIMBED THE STEPS AND WAS SUBSEQUENTLY HOSPITALIZED, THE
QUESTION WAS PRIMARILY A MEDISAL ONE,

THe BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND
CONCLUSIONS SET FORTH BY THE REFEREE IN HIS WELL WRITTEN OPINION
AND ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MAY 22, 1975 IS AFFIRMED,

CLAIMANT' S COUNSEL 1S AWARDED,AS A REASONABLE ATTORNEY'S
FEE IN CONNECTION WITH HIS SERVICES AT THIS BOARD REVIEW, THE SUM
OF 500 DOLLARS, PAYABLE BY THE EMPLOYER,

WCB CASE NO, 75—-247 = OCTOBER 28, 1975

JEAN SULLIVAN, CLAIMANT

POZZI, WILSON AND ATCHISON,
CLAIMANT>S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

RevieweDp BY COMMISSIONERS WILSON AND MOORE,
THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF

THE REFEREE'S ORDER REMANDING CLAIMANT'S CLAIM OF AGGRAVATION TO
1T FOR ACCEPTANCE AND PAYMENT OF COMPENSATION FROM JULY 4, 1974
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UNTIL THE CLAIM WAS CLOSED PURSUANT TO ORS 656,268, ASSESSING A
PENALTY EQUAL TO 25 PER CENT OF ALL TEMPORARY TOTAL DISABILITY DUE
CLAIMANT UP TO THE DATE OF HIS ORDER (APRIL 9, 1975) AND ORDERING
THE FUND TO PAY A REASONABLE ATTORNEY'S FEE OF 650 DOLLARS,

CLAIMANT. A 48 YEAR OLD OFFICE SECRETARY, SUFFERED A COMPEN~

SABLE INJURY TO HER RIGHT SHOULDER ON JUNE 2, 1972, HER CLAIM WAS
ACCEPTED AND SUBSEQUENTLY CLOS‘E'D BY DETERMINATION ORDER DATED
SEPTEMBER 20, 1972 WHEREBY CLAIMANT WAS AWARDED 16 DEGREES FOR

5 PER CENT UNSCHEDULED RIGHT SHOULDER DISABILITY,

THEREAFTER. CLAIMANT DEVELOPED INCREASING WEAKNESS AND
EXPERIENCED NUMEROUS DISLOCATIONS OF HER RIGHT SHOULDER, ON
OCTOBER 24, 1974 CLAIMANT FILED A CLAIM FOR AGGRAVATION WITH SUP~
PORTING MEDICAL. DOCUMENTATION, THE FUND DID NOT RESPOND IN ANY WAY
TO THIS CLAIM AND CLAIMANT REQUESTED A HEARING,

AFTER CLAIMANT™S DISLOCATED SHOULDER HAD BEEN REPAIRED FOR
THE SECOND TIME SUBSEQUENT TO THE CLOSURE OF HER INDUSTRIAL INJURY
SHE CONTINUED TO SUFFER DISLOCATIONS WITH SLIGHT MOVEMENTS, HER
TREATING PHYSICIAN, DR, HARDIMAN, WAS OF THE OPINION THAT THE
RECURRENT DISLOCATIONS STEMMED FROM HER ORIGINAL INDUSTRIAL INJURY
AND FELT THAT HER REQUIRED SURGERY SHOULD BE COVERED AND HER CASE
REOPENED, THIS REPORT TOGETHER WITH AN EARLIER REPORT FROM DR,
COHEN, WHO HAD REDUCED CLAIMA* T'S DISLOCATED RIGHT SHOULDER FOL =~
LOWING AN INCIDENT IN AUGUST, 1973, WERE FURNISHED TO THE FUND AT
THE TIME CLAIMANT REQUESTED THE CLAIM BE REOPENED ON AN AGGRA=—
VATION BASIS, IT DID NOTHING,

ON NOVEMBER 25, 1974, DR, HARDIMAN OPERATED ON CLAIMANT'S
RIGHT SHOULDER,

THE REFEREE FOUND THAT THE FACTS AND EXPERT MEDICAL OPINION
INDICATED THAT THE RECURRENT DISLOCATIONS IN 1974 PROBABLY WOULD
NOT HAVE OCCURRED HAD IT NOT BEEN FOR THE ORIGINAL INDUSTRIAL INJURY
AND HE CONCLUDED THAT CLAIMANT'S CONDITION RESULTED FROM AN AGGRA=
VATION OF THAT INDUSTRIAL INJURY AND THAT HER CLAIM SHOULD BE RE~
MANDED FOR PAYMENT OF BENEFITS,

THE REFEREE CORRECTLY CONCLUDED THAT A CLAIM FOR AGGRAVATION
IS ENTITLED TO THE SAME DIGNITY AS A CLAIM IN THE FIRST INSTANCE AND
THE UNEXPLAINED FAILURE OF THE FUND TO RESPOND TO CLAIMANT'S CLAIM
OF AGGRAVATION BY EITHER ACCEPTANCE, DENIAL OR DEFERRAL WITH PAY-~-
MENT OF TEMPORARY TOTAL DISABILITY DURING SUCH PERIOD OF DEFERRAL
AMOUNT TO UNREASONABLE DELAY IN ACCEPTANCE OR DENIAL AND IMPOSED
A PENALTY UNDER THE PROVISIONS OF ORS 656,268(8), THE REFEREE ALSO
CONCLUDED THAT THE FAILURE TO RESPOND MUST BE CONSTRUED TO BE UN=~
REASONABLE RESISTANCE TO THE PAYMENT OF COMPENSATION AND HE AWARDED
A REASONABLE ATTORNEY'S FEE TO BE PAID BY THE FUND,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE CONCLUSIONS

REACHED BY THE REFEREE AND AFFIRMS AND ADOPTS HIS OPINION AND ORDER
AS ITS OWN,

‘ ORDER
THE ORDER OF THE REFEREE DATED APRIL 9, 1975 1S AFFIRMED,
CLAIMANT*S COUNSEL 1S AWARDED, AS A REASONABLE ATTORNEY™S

FEE IN CONNECTION WITH HIS SERVICES AT BOARD REVIEW, THE SUM OF
350 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
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WCB CASE NO, 74—1723 OCTOBER 28, 1975

PHILIP MAKINSON, CLAIMANT

POZZ1, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND HAS REQUESTED REVIEW OF THE
REFEREE™~S ORDER WHICH SET ASIDE ITS DENIAL OF APRIL 30, 1974,
ORDERED THE CLAIM RESUBMITTED TO THE EVALUATION DIVISION OF THE
WORKMEN"S COMPENSATION BOARD FOR CLOSURE UNDER ORS 656,268 AND
AWARDED CLAIMANT ATTORNEY'S FEES PAYABLE BY THE FUND, THE ISSUE
BEFORE THE REFEREE WAS A PARTIAL DENIAL DENYING RESPONSIBILITY FOR
ANY MEDICAL TREATMENT AFTER AUGUST 20, 1973,

ON DECEMBER 2, 1970 CLAIMANT SUFFERED A COMPENSABLE INJURY
TO HIS PELVIS, ARM AND CHEST, AND WAS TREATED BY DR, COLLIS WHO
FOUND LITTLE OTHER THAN CLAIMANT'S SUBJECTIVE COMPLAINTS, IN HIS
FINAL REPORT DR, COLLIS INDICATED CLAIMANT WAS LEFT WITH A MINOR
PROBLEM BUT COULD RETURN TO WORK, CLAIMANT'S CLAIM WAS CLOSED ON
SEPTEMBER 14, 1971 WITH AN AWARD OF 16 DEGREES FOR 5§ PER CENT UN-
SCHEDUILED LOW BACK DISABILITY,

ON MARCH 22, 1973 CLAIMANT RECEIVED ANOTHER INDUSTRIAL INJURY,
THIS TIME IN HIS UPPER BACK, DR, MC HOLICK TREATED CLAIMANT AND FOUND
VERY LITTLE ORGANICALLY WRONG WITH HIM, THIS CLAIM WAS CLOSED ON
JUNE 19, 1973 WITH NO AWARD OF PERMANENT DISABILITY,

ON JULY 18, 1973 CLAIMANT HAD A THIRD INDUSTRIAL INJURY, HE WAS
STRUCK IN THE HEAD BY A PANEL OF SHEETROCK, DR, JONES TREATED CLAIM=-
ANT WHO, AT THE TIME, HAD COMPAINTS OF NAUSEA, VOMITING, ALSO HEAD-—
ACHES, STIFFNESS IN THE NECK, LIGHTHEADEDNESS AND SOME PHOTOPHOBIA,

A NEUROLOGICAL EVALUATION REVEALED NOTHING ABNORMAL AND THE FINAL
DIAGNOSIS WAS SEVERE MUSCLE CONTRACTION, HEADACHE AND THORACIC STRAIN,

AT THE TIME OF THE JULY 18, 1973 INJURY CLAIMANT WAS STILL
COMPLAINING ABOUT THE UPPER BACK PROBLEMS RESULTING FROM HIS 1973
INJURY AND HIS LOW BACK PROBLEMS RELATED TO THE 1970 INJURY,

ON SEPTEMBER 13, 1973, CLAIMANT WAS INVOLVED IN A FIGHT AND
WAS STRUCK ON THE HEAD WITH A POP BOTTLE, DRy JONES, WHO EXAMINED .
CLAIMANT ON APRIL 19, 1974, WAS UNABLE TO MAKE ANY SUBSTANTIAL OB=-—
JECTIVE FINDINGS,

ON APRIL 30, 1974 THE FUND ISSUED A PARTIAL DENIAL STATING, IN '
PART, THAT IT HAD ACCEPTED CLAIMANT' S CLAIM FOR HEAD AND THORACIC
STRAIN INJURY SUSTAINED JULY 18, 1973 -~ HOWEVER, IT NOW APPEARED
OTHER COMPLAINTS AND TREATMENTS WERE SHOWN IN THE RECORDS NOT
RELATED TO THIS INJURY BUT DUE TO SUBSEQUENT INJURIES ON AND AFTER
AUGUST 20, 1973 AND FOR WHICH IT DENIED RESPONSIBILITY,

BASED ON DR, JONESY REPORTS IN THE SPRING OF 1974 e THE CLAIM=~
ANT-“S CASE WAS SUBMITTED TO THE EVALUATION DIVISION WHICH, ON
MAY 10, 1974 WITHOUT CONSIDERING THE CONDITIONS DENIED BY THE FUND,
CLOSED THE CLAIM WITHOUT ANY ADDITIONAL TEMPORARY TOTAL. DISABILITY,

CLAIMANT FILED AN APPEAL FROM THE PARTIAL DENIAL,

THE REFEREE, RELYING UPON THE OPINICN OF DR, PALAFOX THAT THE
ALTERCATION OF SEPTEMBER 13, 1973 HAD LITTLE TO DO WITH CLAIMANT'S
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PROBLEMS AT THE PRESENT TIME AND THAT CLAIMANT'S CONDITION WAS
THAT OF A PERSISTENT NECK AND UPPER AND LOWER BACK PAIN, FOUND
THAT CLAIMANT HAD NEVER RECOVERED FROM HIS JULY 18, 1973 INDUSTRIAL
INJURY AND THAT HIS COMPLAINTS WERE CONSISTENT WITH SUCH INJURY
DESPITE THE FACT THAT NONE OF THE DOCTORS WERE ABLE TO FIND ANY~-
THING ORGANICALLY WRONG WITH CLAIMANT,

THE REFEREE CONCLUDED THAT THERE WAS NO QUESTION BUT WHAT
CLAIMANT HAD HAD THREE INDUSTRIAL INJURIES AND THAT, ALTHOUGH
CLAIMANT' S DISABILITY MIGHT NOT BE VERY GREAT AT THE PRESENT TIME,
HE COULD NOT FIND ANY JUSTIFICATION IN THE RECORD FOR THE DENIAL OF
CL.AIMANT'S_ REQUEST FOR TREATMENT NECESSITATED AFTER AUGUST 20,
1973, THERE IS NO MEDICAL EVIDENCE WHATSOEVER THAT THE ALTERCA-~
TION OF SEPTEMBER 13, 1973 OR ANY OTHER INTERVENING TRAUMA LED TO
ANY OF CLAIMANT'S DIFFICULTIES AFTER AUGUST 20 , 1973,

THE REFEREE WAS UNABLE TO DETERMINE WHAT, IF ANY, INFLUENCE
THE FUND' S PARTIAL DENIAL HAD UPON EVALUATION' S CLOSING ORDER OF
MAY 10, 1974 AND HE SET ASIDE THE DENIAL AND RESUBMITTED THE CLAIM
TO EVALUATION FOR CLOSURE,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSIONS OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE DATED MAY 13, 1975 IS AFFIRMED,

CLAIMANT' S COUNSEL 1S AWARDED, AS A REASONABLE ATTORNEY'S
FEE FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF
200 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

WCB CASE NO, 75—-138 OCTOBER 29, 1975

OPAL TRIANO, CLAIMANT

GALTON AND POPICK, CLAIMANT%S ATTYS,

JONES, LANG, KLEIN, WOLF AND SMITH,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

CROSS REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE REFEREE, ON APRIL 23, 1975, ORDERED THE EMPLOYER TO PAY
CLAIMANT TEMPORARY TOTAL DISABILITY BENEFITS FROM NOVEMBER 5, 19734
UNTIL THE DATE OF HIS ORDER, ASSESSED A PENALTY OF 25 PER CENT OF
THE AMOUNT DUE CLAIMANT DURING THAT PERIOD, ALLOWED AN ATTORNEY®S
FEE OF 650 DOLLARS TO BE PAID BY THE EMPLOYER AND ORDERED NO
ADDITIONAL AWARD FOR CLAIMANTYS UNSCHEDULED LOW BACK DISABILITY,

CL.AIMANT REQUESTS BOARD REVIEW OF THAT PORTION OF THE
REFEREE'S ORDER WHICH AFFIRMED THE TWO PREVIOUS AWARDS BY WHICH
CLAIMANT HAD RECEIVED A TOTAL OF 80 DEGREES FOR 25 PER CENT UN=~
SCHEDULED LOW BACK DISABILITY AND DENIED HER CLAIM FOR AGGRAVATION,

THE EMPLOYER REQUESTS BOARD REVIEW OF THE PORTION OF THE

REFEREE%S ORDER WHICH IMPOSED ATTORNEY®S FEES AND PENALTIES, CON=~ "
TENDING THAT CLAIMANT HAD SUFFERED NO TIME LOSS ,
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CLAIMANT SUFFERED A COMPENSABLE INJURY IN JULY, 1969 WHILE

MOPPING A FLLOORy THIS CLLAIM WAS CLOSED BY A DETERMINATION ORDER
AWARDING CLAIMANT 32 DEGREES FOR 10 PER CENT UNSCHEDULED LOW BACK
DISABILITY, SUBSEQUENTLY, A STIPULATION, APPROVED APRIJL 23, 1971,
GRANTED CLLAIMANT AN ADDITIONAIL 48 DEGREES,

CLAIMANT MOVED TO CALIFORNIA AND REMARRIED, IN 1973 SHE CON=
SULTED DR, CRAIG FOR BACK PROBLEMS, SHE ALLEGED THAT HER BACK CON-
DITION BECAME SO DISABLING THAT SHE FILED A CLAIM FOR AGGRAVATION,
THIS CLAIM, SUPPORTED BY A LETTER FROM DR, CRAIG STATING THAT CLAIM=
ANT'S CONDITION HAD DETERIORATED SINCE APRIL 23 e 1971 WAS PRESENTED
TO THE EMPLOYER 'S CARRIER BUT IT WAS NEITHER ACCEPTED NOR DENIED
WITHIN 60 DAYS AFTER SUCH PRESENTATION, THE CLAIMANT REQUESTED A
HEARING, ALLEGING A DE FACTO DENIAL OF HER CLAIM FOR AGGRAVATION
AND REQUESTING APPROPRIATE PENALTIES AND ATTORNEY'S FEE FOR BOTH
THE DENIED CLAIM AND FAILURE OF THE EMPLOYER TO PAY APPROPRIATE
AND TIMELY TEMPORARY TOTAL DISABILITY BENEFITS, THE ISSUE OF EXTENT
OF PERMANENT PARTIAL DISABILITY WAS AL.SO RAISED,

THE REFEREE FOUND THAT CLAIMANT HAD NOT BORNE HER BURDEN OF
PROOF THAT THE INCREASE IN HER SUBJECTIVE SYMPTOMS HAD ANYTHING TO
DO WITH THE INDUSTRIAL ACCIDENT NOR WERE ANY OBJECTIVE SYMPTOMS
FOUND TO SUPPORT HER COMPILAINTS, HE CONCLUDED THAT HER CLAIM FOR
AGGRAVATION WAS NOT SUBSTANTIATED BY THE MEDICAL EVIDENCE,

THE REFEREE ALSO CONCLUDED THAT CLAIMANT WAS NOT ENTITLED
TO TEMPORARY TOTAL DISABILITY COMPENSATION EXCEPT FROM NOVEMBER
5, 1974 (THE DATE OF HER CLAIM FOR AGGRAVATION) AND THE DATE OF HIS
ORDER AND THAT HER PREVIOUS AWARDS FOR PERMANENT DISABILITY WERE
ADEQUATE, THE REFEREE ASSESSED PENALTIES AND ATTORNEY'S FEES FOR
THE EMPLOYER'S FAILURE TO PAY TEMPORARY TOTAL DISABILITY COMPEN=
SATION WITHIN 14 DAYS OF THE AGGRAVATION CLAIM AND FOR FAILURE TO
EITHER ACCEPT OR DENY THE CL.AIM WITHIN 60 DAYS,

THE BOARD, ON DE NOVO REVIEW, FINDS NO EVIDENCE OF ANY TIME
LOSS SUFFERED BY CLAIMANT, CLAIMANT WAS NOT EMPLOYED AT THE TIME
SHE FIRST SAW DR, CRAIG, SHE WAS A HOUSEWIFE AND, AS FAR AS THE
RECORD REVEALS, INTENDED TO CONTINUE TO BE ONE, ALTHOUGH HER ALLEGED
DISABILITY MADE THE DUTIES OF A HOUSEWIFE MORE DIFFICULT, IN FACT,
CLAIMANT HAD ALLEGED SHE SUFFERED WHAT 1S DENOMINATED AS A " DRY
AGGRAVATION' o leEsy HER CONBITION HAD WORSENED WITHOUT CAUSING HER
TO LOSE ANY TIME FROM EMPLOYMENT, THE REFEREE HAS CONCLUDED HER
CONDITION HAD NOT WORSENED, THE BOARD AGREES,

THE CLAIMANT™S CONDITION WAS MEDICALLY STATIONARY, THEREFORE,
THE REFEREE HAD THE RIGHT TO RATE HER DISABILITY, THE BOARD AGREES
WITH THE REFEREE'S CONCLUSION THAT CLAIMANT WAS ADEQUATELY COM=
PENSATED BY THE PREVIOUS AWARDS TOTALLING 80 DEGREES,

ORsS 656,262 (4) PROVIDES THAT THE FIRST INSTALLMENT OF COM~
PENSATION SHALL BE MADE NO LATER THAN THE 14 TH DAY AFTER THE SUB~
JECT EMPLOYER HAS NOTICE OR KNOWLEDGE OF THE CLAIM, HOWEVER,
THERE WAS NO TIME LOSS INCURRED BY THE CLAIMANT, THEREFORE, SHE
WAS NOT ENTITLED TO PAYMENT OF COMPENSATION AT ANY TIME, TO THAT
EXTENT THE REFEREE'S ORDER MUST BE MODIFIED,

WIiTH RESPECT TO THE ASS