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WCB CASE NO. 75-2547 JANUARY 2, 1976

ROBERT THURSTON, CLAIMANT
POZZl, WILSON AND ATCHISON.

claimant's attys.
DEPT. OF JUSTICE, DEFENSE ATTY,
ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE 
WORKMEN* S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY 
THE CLAIMANT, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITH
DRAWN,

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW 
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF 
THE REFEREE. IS FINAL BY OPERATION OF LAW,

WCB CASE NO. 75-354 JANUARY 2, 1976 

BRENDA S. GRISSO, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,

CLAIMANT'S ATTYS. ->
PHILIP A. MONGRAIN, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE 
WORKMEN* S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY 
THE EMPLOYER, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN 
WITHDRAWN,

It is therefore ordered that the request for review now
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF 
THE REFEREE IS FINAL BY OPERATION OF LAW.

WCB CASE NO. 74-1069 J ANUARY 2, 1976

RAYMOND MADISON, CLAIMANT
VANDENBERG AND BRANDSNESS,

CLAIMANT'S ATTYS.
COLLINS, FERRIS AND VELURE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners moore and sloan.
The EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S 

ORDER WHICH HELD THAT CLAIMANT’S OCTOBER 2 0 , 1 96 9 INJURY WAS
COMPENSABLE AND AWARDED CLAIMANT 128 DEGREES FOR 4 0 PER CENT 
UNSCHEDULED LOWER ABDOMINAL DISABILITY.

1



Claimant was injured while riding a horse — the saddle horn

STRUCK HIM IN THE GROIN. CLAIMANT SAW DR. KATUL, A UROLOGIST, AP
PROXIMATELY ONE MONTH LATER COMPLAINING OF GENITAL PROBLEMS, DR. 
KATUL FELT CLAIMANT HAD PEYRONIE’S DISEASE (SCAR TISSUE AT THE BASE 
OF THE PENIS) , DR, KATUL INDICATED IN HIS FIRST REPORT OF JANUARY 
1 5 , 1 9 7 0 THAT PEYRONIE' S DISEASE IS ASSOCIATED WITH TRAUMA TO THE
PENIS AND HE FELT THAT WHEN CLAIMANT HIT THE SADDLE HORN IT PROB
ABLY LED TO HEMATOMA THAT BECAME FIBROTIC,

Claimant's claim was closed on march 27, 1970, with no

AWARD FOR EITHER TEMPORARY TOTAL DISABILITY OR PERMANENT PARTIAL 
DISABILITY,

On AUGUST 2 0 , 1 973 , DR, RUDD ’ S RE PORT I ND 1C ATE D C LA I M ANT1 S

PROSTRATE PROBLEM APPEARED TO BE SECONDARY TO HIS ACCIDENT AND 
THAT THIS PROBLEM MADE IT IMPOSSIBLE FOR CLAIMANT TO DO ANY HEAVY 
LIFTING OR TO RIDE IN BUMPY VEHICLES, THE CLAIM WAS THEN CLOSED 
BY A DETERMINATION ORDER MAILED SEPTEMBER 1 2 , 1 97 3 WHEREBY CLAIM
ANT WAS AWARDED SOME TIME LOSS AND 48 DEGREES FOR 15 PER CENT 
UNSCHEDULED LOW ABDOMINAL DISABILITY.

At THE REQUEST OF THE EMPLOYER, DR, PORTO, A UROLOGIST, 
EXAMINED CLAIMANT — HIS DIAGNOSIS WAS RECURRENT PROSTATITIS AND
peyronie’s disease but he did not feel these problems were related
TO THE INDUSTRIAL ACCIDENT,

The REFEREE FOUND THAT ONE OF CLAIMANT’S PROBLEMS WAS FRE
QUENCY OF URINATION WHICH HAS PERSISTED SINCE THE OCTOBER 1969 
INCIDENT, CLAIMANT HAD TRIED SEVERAL JOBS BUT WAS UNABLE TO SUC
CEED BECAUSE OF THE NEED FOR FREQUENT URINATION, THE REFEREE 
FOUND THAT LIFTING AND STRAINING WORSENED CLAIMANT’ S PROBLEM, AS 
DID DRIVING A VEHICLE, CLAIMANT HAS A HIGH SCHOOL EDUCATION ( GED) 
PLUS ONE AND HALF YEARS AT OTI, STUDYING IN DIESEL MECHANICS, HOW
EVER, MOST OF HIS ADULT WORKING LIFE HAD BEEN AS A RANCH HAND AND 
IN EQUIPMENT OPERATION, INCLUDING TRUCKS AND TRACTORS.

, The referee concluded that the defendant’s cross-appeal
CONTENDING THAT PEYRONIE’S DISEASE AND PROSTATITIS WERE NOT RELA
TED TO THE ACCIDENT, SHOULD BE DENIED AS THE WEIGHT OF THE EVIDENCE 
WAS THAT CLAIMANT’S PRESENT PHYSICAL CONDITION IS THE RESULT OF 
A COMPENSABLE INJURY SUFFERED ON OCTOBER 2 0 , 1 969.

Dr. RUDD, IN HIS AUGUST 7 , 1 97 4 REPORT INFERRED THAT CLAIM
ANT WAS MEDICALLY STATIONARY AS OF JUNE 1 97 4 . THE REFEREE CON
CLUDED THAT CLAIMANT WAS ENTITLED TO TEMPORARY TOTAL DISABILITY, 
LESS TIME WORKED, TO JUNE 1 974 — ALSO CLAIMANT WAS ENTITLED TO
CONTINUED INJURY RELATED MEDICAL CARE, WHETHER STATIONARY OR NOT, 
UNDER ORS 6 5 6.2 4 5 . HE DIRECTED THE EMPLOYER TO PAY FOR SUCH MEDI
CAL TREATMENT IF IT HAD NOT DONE SO.

On THE ISSUE OF THE EXTENT OF PERMANENT DISABILITY, HAVING 
DETERMINED THAT CLAIMANT WAS MEDICALLY STATIONARY, THE REFEREE 
FOUND THAT THE MEDICAL EVIDENCE INDICATED CLAIMANT SHOULD AVOID 
HEAVY OR BUMPY WORK AND THAT HIS URINARY FREQUENCY WAS A HANDI
CAP TO CLAIMANT’S RE,TURN TO THE LABOR MARKET. TAKING INTO ACCOUNT 
HIS AGE, EDUCATION, TRAINING AND ADAPTABILITY TOGETHER WITH THE 
RESIDUAL OF HIS INJURY, THE REFEREE CONCLUDED THAT CLAIMANT HAD 
LOST APPROXIMATELY 4 0 PER CENT OF HIS WAGE EARNING CAPACITY.

The BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE. THE BOARD FEELS THAT DR, RUDD’S



OPINldN IS ENTITLED TO As MUCH WEIGHT AS THAT OF DR, PORTO ALTHOUGH

THE latter may have had more experience and is board certified
WHILE DR, RUDD WAS NOT BOARD CERTIFIED AS OF JANUARY 1 975,

ORDER
The order of the referee dated july 17, 1975 is affirmed. 

Claimant* s attorney is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE 
SUM OF 3 0 0 DOLLARS, PAYABLE BY THE EMPLOYER,

WCB CASE NO, 75-693 JANUARY 2, 1976 

DALVIN EHRMANTROUT, CLAIMANT
MULbER, MORROW AND MCCREA,

CLAIMANT* S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.
The state accident insurance fund requests review by the 

board of the referee* s order which remanded to it claimant’s 
claim for acceptance and payment of compensation as provided by
law UNTIL CLOSURE IS AUTHORIZED PURSUANT to ORS 6 5 6,26 8 , AND 
AWARDED CLAIMANT’S ATTORNEY A FEE OF 800 DOLLARS,

Claimant, a 29 year old construction carpenter journeyman,
COMMENCED WORKING FOR THE EMPLOYER IN MID-OCTOBER, 1 9 72 . CLAIM
ANT ALLEGED THAT WHILE CUTTING STANDING PILINGS WITH A CHAIN SAW 
HE BEGAN TO HAVE ACHING LOW BACK MUSCLES WHICH HE ATTRIBUTED TO 
THIS WORK. HE FIRST SAW A CHIROPRACTOR WHO MASSAGED AND 'POPPED* 
CLAIMANT’S BACK. SUBSEQUENTLY, CLAIMANT HAD INFLUENZA AND WAS 
OFF WORK FOR MORE THAN A WEEK, WHEN HE RETURNED TO WORK HE WAS 
LAYING AND CUTTING DECKING WHICH INVOLVED CARRYING THE DECKING - 
WHILE CARRYING A 20 FOOT LONG PIECE OF DECKING, HE ALLEGED HIS 
BACK WENT OUT AND AFTER THAT HE COULD NOT COMPLETE THE JOB.

He ALLEGES IT WAS DIFFICULT FOR HIM TO BEND AND LIFT THE 
DECKING AND WHEN HE DID SO, IT CAUSED HIM CONSIDERABLE TROUBLE 
ARISING TO A STANDING POSITION. A FELLOW WORKER OBSERVED CLAIM
ANT CUTTING PILINGS WITH THE SAW — HE WORKED WITH CLAIMANT ABOUT 
2 0 DAYS BUT HE IS NOT SURE WHETHER ANY OF THIS PERIOD WAS SUBSE
QUENT TO DECEMBER 1 .

THE CONSTRUCTION SUPERINTENDENT TESTIFIED THAT THERE WAS 
NO ORAL OR WRITTEN REPORT OF ANY JOB INJURY UNTIL THE FORM 80 1 WAS 
RECEIVED ON DECEMBER 1 6 , 1 9 7 4 . THE EVIDENCE INDICATES THAT CLAIM
ANT LOST SOME TIME FROM WORK BETWEEN THE ALLEGED INCIDENT IN 
OCTOBER AND DECEMBER 1 3 , 1 974.

Dr. schachner examined clai

REPORT TO THE REFERRING DOCTOR ON

The referee found the claim

CONSIDERABLE MISGIVINGS AS TO CLAI 
RELIED PRIMARILY ON THE TESTIMONY 
WORKING WITH CLAIMANT ON THE DECK 
THE DECKING. HE WAS NOT, HOWEVER

MANT AND SUBMITTED A WRITTEN 
MARCH 2 4 , 1 9 75 .

TO BE COMPENSABLE BUT WITH 
MANT* S CREDIBILITY. THE REFEREE 
OF MR. TERWILLIGER WHO WAS 
CUTTING, MOVING AND NAILING DOWN 

, ON THE SAME WORK CREW AS



CLAIMANT DURING THE TIME CLAIMANT WAS CUTTING THE PILINGS. TERWIL — 
LIGER TESTIFIED THAT ON THE LAST DAY CLAIMANT WORKED, CLAIMANT HAD 
TOLD HIM THAT HE HAD T BUGGERED HIS BACK. * THE REFEREE CONCLUDED 
THE CLAIM WAS COMPENSABLE, BASED UPON THIS TESTIMONY.

The BOARD, ON DE NOVO REVIEW, FINDS IT DIFFICULT TO UNDERSTAND 
WHY THE REFEREE GAVE SO MUCH WEIGHT TO THE TESTIMONY OF MR. TERWIL 
LIGER — IT WAS BASED, SOLELY, ON STATEMENTS MADE TO HIM BY THE 
CLAIMANT, WHOM THE REFEREE FOUND TO BE LACKING IN CREDIBILITY. THE 
BOARD IS BOTHERED BY THE ABSENCE OF ANY MEDICAL REPORTS IN THE RE
CORD OR ANY EXPLANATION FOR THEIR ABSENCE. CLAIMANT WAS EXAMINED 
BY DR. SCHACHNER TO WHOM HE HAD BEEN REFERRED BY DR. THOMASHEFSKY 
AND CLAIMANT HAD TESTIFIED THAT HE SAW A CHIROPRACTOR ABOUT THE 
LATTER PART OF NOVEMBER 1 972 , BUT NO REPORTS WERE RECEIVED FROM 
ANY OF THESE PHYSICIANS.

The BOARD CONCLUDES THAT REPORTS, NOT HAVING BEEN OFFERED, 
MUST NOT HAVE BEEN FAVORABLE TO CLAIMANT’S CONTENTIONS.

►

The BOARD FURTHER CONCLUDES THAT THE CLAIMANT’S CREDIBILITY 
LEAVES MUCH TO BE DESIRED AND IT IS NOT CONVINCED THAT CLAIMANT 
SUFFERED A COMPENSABLE INJURY.

ORDER
The ORDER OF THE REFEREE DATED JULY 2 5 , 1 9 7 5 IS REVERSED.

SAIF CLAIM NO. A 801099 JANUARY 2, 1976

WILMA WAITS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION PROCEEDING REFERRED 

FOR HEARING

On July 23, 1975 claimant requested the board to exercise

ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 56.2 7 8 AND REOPEN HER 
CLAIM FOR AN INDUSTRIAL INJURY WHICH SHE SUFFERED ON MAY 3 0 , 1 96 0.

Claimant had suffered a cervical spine fracture of the odon
toid PROCESS, WITH A FRACTURE OF THE ENDS OF. THE 8 TH AND 9 TH RIBS. 
THE CLAIM WAS CLOSED ON JULY 2 4 , 1 96 1 WITH AN AWARD OF 2 1 AND
THREE FOURTHS DEGREES FOR 15 PER CENT LOSS OF FUNCTION OF AN ARM 
FOR UNSCHEDULED DISABILITY.

After a rehearing, a determination order, mailed October is, 
196 1 , GRANTED CLAIMANT AN ADDITIONAL 10 PER CENT MAKING A TOTAL 
AWARD OF 2 5 PER CENT LOSS FUNCTION OF AN ARM FOR UNSCHEDULED DIS
ABILITY.

The claimant has furnished the board medical reports and 
OPINIONS FROM DR. ROCKEY AND DR. COHEN. THE. FUND FURNISHED THE 
BOARD A REVIEW OF CLAIMANT’S MEDICAL HISTORY BY DR. PARCHER AND 
EXPRESSED ITS OPINION THAT CLAIMANT’S PRESENT STATUS AND CONDITION 
IS FROM AN UNDERLYING METABOLIC CONDITION WHICH HAS NO RELATION
SHIP TO HER 1 96 0 INJURY OR THE TREATMENT SHE RECEIVED FOR SUCH 
INJURY.

The board concludes that the matter of whether claimant’s
PRESENT CONDITION IS RELATED TO HER MAY 3 0 , 1 96 0 INJURY SHOULD
BE REFERRED TO THE HEARINGS DIVISION WITH INSTRUCTIONS TO HOLD A



HEARING AND TAKE EVIDENCE ON THE ISSUE OF WHETHER CLAIMANT' S CON
DITION AT THE PRESENT TIME IS RELATED TO HER 1 96 0 INJURY OR THE 
TREATMENT SHE RECEIVED FOR THAT INJURY.

Upon conclusion of the hearing, the referee shall cause a
TRANSCRIPT OF THE PROCEEDING TO BE PREPARED AND SUBMITTED TO THE 
BOARD TOGETHER WITH HIS RECOMMENDATIONS ON THE ISSUE BEFORE HIM.

It is so ordered.

WCB CASE NO. 75-1201 JANUARY 2, 1976 

BETTY JEAN WALKER, CLAIMANT
HAROLD W. ADAMS, CLAIMANT’S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

The state accident insurance fund requests board review of
THE REFEREE’S ORDER WHICH DIRECTED IT TO ACCEPT CLAIMANT’S CLAIM, 
PROVIDE CLAIMANT BENEFITS TO WHICH SHE IS ENTITLED BY LAW AND 
AWARDED CLAIMANT’S ATTORNEY A FEE OF 800 DOLLARS.

Claimant suffered a fracture of her left leg on February 20,
1 9 7 5 AT APPROXIMATELY 5 -1 5 P. M. WHILE WALKING FROM THE MARION 
COUNTY SHERIFF’S OFFICE TO HER CAR. CLAIMANT HAD BEEN EMPLOYED 
FOR SEVERAL YEARS IN THE SHERIFF’S OFFICE AS A DEPUTY SHERIFF, 
CLERK-MATRON II. THE ISSUE BEFORE THE REFEREE WAS WHETHER OR NOT 
CLAIMANT WAS A ’POLICE OFFICER’ AND, THEREFORE, ENTITLED TO THE 
EXCEPTION TO THE ’GOING AND COMING’ RULE.

Clai MANT WAS REQUIRED TO TAKE AN OATH OF OFFICE, SHE WAS 
CHARGED WITH LAW ENFORCEMENT RESPONSIBILITIES INCLUDING HAVING 
THE AUTHORITY TO MAKE ARRESTS AND SERVE CIVIL PROCESS. SHE ALSO 
COULD ISSUE WARRANTS OF ARRESTS AND TAKE CUSTODY OF PRISONERS.
HER GENERAL WORKING HOURS WERE 8 A. M. TO 5 P. M, , HOWEVER, SHE 
WAS 'ON CALL' 24 HOURS A DAY AND SHE GENERALLY WORE HER UNIFORM.

No PRIVATE PARKING WAS PROVIDED FOR CLAIMANT OR FOR ANY OTHER 
PERSONNEL IN THE SHERIFF’S OFFICE. CLAIMANT USUALLY PARKED ON ONE 
OF THE PARKING PLACES ON THE STREET. WHEN CLAIMANT LEFT WORK 
SHE WAS NOT REQUIRED TO ADVISE THE SHERIFF’ S OFFICE OF HER WHERE
ABOUTS, HOWEVER, IF SHE WAS CALLED AND WAS AT HOME SHE WAS EX
PECTED TO GO ON DUTY IN WHATEVER CAPACITY WAS REQUIRED AT THAT 
TIME. IN THE PAST YEARS CLAIMANT HAD PARTICIPATED IN SEVERAL 
EMERGENCIES DURING HER 'OFF DUTY' HOURS.

The referee found this to be a case of first impression in
OREGON AND, IN A WELL WRITTEN OPINION, CITED CASES IN WHICH RULINGS 
HAD BEEN MADE ON FACTS SIMILAR TO THOSE IN THIS INSTANT CASE.

The referee concluded that claimant was a 'police officer'
FOR THE PURPOSE OF APPLYING THE VARIOUS CASES WHICH HE CITED IN 
HIS OPINION AND ORDER. THE REFEREE FURTHER CONCLUDED THAT CLAIM
ANT’S INJURY WAS IN THE COURSE AND SCOPE OF HER EMPLOYMENT BECAUSE 
SHE WAS IN UNIFORM AND WAS SUBJECT TO A 24 HOUR DUTY CALL AND 
THESE WERE THE CONTROLLING ELEMENTS.

The BOARD, ON DE NOVO REVIEW, BELIEVES THAT THE REFEREE HAS



MADE A VERY COMPREHENSIVE STUDY OF THE SPECIFIC QUESTION BEFORE 
HIM, TO-WIT - WAS CLAIMANT A * POLICE OFFICER1 AND, IF SO, WAS 
HER INJURY COMPENSABLE AS EXCEPTION TO THE * GOING AND COMING* RULE 
IN OREGON? THE BOARD AFFIRMS AND ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE,

ORDER
The order of the referee dated august 5, 1975 is affirmed. 

Claimant's counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

SAIF CLAIM NO. HC 142897 JANUARY 2, 1976 

STEPHEN L. BOZAK, CLAIMANT
OWN MOTION DETERMINATION

Claimant SUSTAINED A COMPENSABLE INJURY ON AUGUST 2 6 , 1 96 8, 
THE INJURIES SUFFERED TO HIS HEAD AND RIGHT ARM WERE MINOR AND 
HEALED WITH NO RESIDUAL DISABILITY - HOWEVER, THE INJURY TO CLAIM
ANT* S LEFT LOWER LEG WAS MORE SEVERE, IT EVENTUALLY HEALED AND 
THE CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED MARCH 18,
1 96 9 WHICH AWARDED CLAIMANT SOME TIME LOSS BUT NO PERMANENT PAR—. 
TIAL DISABILITY,

The fund reopened the claim for treatment to relieve chronic
INFECTION ON THE SCAR TISSUE ON THE ANTERIOR SHIN. ON JUNE 16, 1972
DR. STRONG EXCISED THE SCAR, SINUS TRACT AND OSTEOPHYTE AND, ON 
AUGUST 8 , 1 9 7 5 , PERFORMED A SPLIT-THICKNESS SKIN GRAFT FROM THE
LEFT THIGH TO THE ULCERATED SCAR, COMPLETE HEALING NOW HAS TAKEN 
PLACE AND THE CLAIM IS READY TO BE CLOSED ALTHOUGH THERE IS A 
POSSIBILITY CLAIMANT MAY HAVE TROUBLE IN THE FUTURE,

The medical reports were submitted to the evaluation divi
sion OF THE BOARD WHICH WAS REQUESTED TO GIVE ITS ADVISORY RATING 
OF claimant's DISABILITY.

Based upon the advisory rating received, the board awards 
THE FOLLOWING COMPENSATION UNDER ITS OWN MOTION JURISDICTION PUR
SUANT TO ORS 656.278 —

ORDER
Claimant is awarded temporary total disability compensation

FROM JUNE 1 6 , 1 97 5 THROUGH SEPTEMBER 7 , 1 97 5 AND IS AWARDED 13.5
DEGREES OF THE MAXIMUM OF 135 DEGREES FOR LOSS OF THE LEFT FOOT.



WCB CASE NO. 74-4667 J ANUARY 2, 1976 

J ACOB N. BECKMAN, CLAIMANT
POZZI, WILSON AND ATCHISON,

claimant's ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan,
The claimant requests board review of the referee* s order

WHICH AWARDED CLAIMANT 22 4 DEGREES FOR 70 PER CENT UNSCHEDULED 
DISABILITY AND ELIMINATED A PREVIOUS AWARD OF 19,2 DEGREES FOR 10 
PER CENT LOSS OF THE RIGHT ARM, CLAIMANT CONTENDS HE IS IN THE 
*ODD—LOT* CATEGORY AND ENTITLED TO AN AWARD OF PERMANENT TOTAL 
DISABILITY,

Claimant was a si year old faller when he suffered a com
pensable INJURY ON AUGUST 2 0 , 1 973 WHICH RESULTED IN A COMPRESSION
FRACTURE OF THE I2TH DORSAL VERTEBRA, FRACTURES OF THE RIGHT 9 TH, 
10TH, AND 1 1 TH RIBS AND PROBABLE CONTUSIONS OF THE LEFT LUNG, RIGHT 
KIDNEY AND THE LIVER, CLAIMANT WAS IMMEDIATELY HOSPITALIZED AND 
HAS BEEN UNDER THE CARE OF MANY DOCTORS SINCE THAT TIME,

In FEBRUARY 1 9 74 CLAIMANT WAS ENROLLED AT THE DISABILITY 
PREVENTION DIVISION WHERE HE WAS EXAMINED BY DR, TROMMALD AND 
GIVEN A PSYCHOLOGICAL EVALUATION BY DR, HICKMAN. THE BOARD REFERRED 
CLAIMANT TO THE DIVISION OF VOCATIONAL REHABILITATION IN FEBRUARY 
1 9 74 AND ON SEPTEMBER 2 3 , 1 97 4 A DETERMINATION ORDER WAS MAILED
AWARDING CLAIMANT 112 DEGREES FOR 3 5 PER CENT UNSCHEDULED DISA
BILITY TO HIS LOW BACK AND RIBS AND 19,2 DEGREES FOR 10 PER CENT 
LOSS OF THE RIGHT ARM.

Claimant has worked * in the woods* since he was i s years

OLD - FOR A PERIOD OF FOUR YEARS HE ALSO WORKED AS A PAINTER.

Claimant contends he is unable to sit in one position for a

VERY LONG PERIOD AND IS UNABLE TO LIE ON HIS BACK OR HIS STOMACH - 
HE IS UNABLE TO BEND OVER AND LIFT ANYTHING AND HE HAS PAIN WHICH 
IS INCREASED WITH EXERCISE. WHILE WORKING AS A FALLER, HE ALWAYS 
CARRIED HIS TOOLS, SUPPLIES AND EQUIPMENT WEIGHING APPROXIMATELY 
90 POUNDS — AT THE PRESENT TIME HE IS UNABLE TO LIFT MORE THAN 15 
OR 2 0 POUNDS WITHOUT INCREASING HIS PAIN. HE HAS A GOOD GRIP IN HIS 
RIGHT HAND BUT THE REFLEXES OF HIS RIGHT ARM ARE IMPAIRED AND HIS 
FINGERS CRAMP.

The referee found that although claimant has been awarded
19.2 DEGREES FOR 10 PER CENT RIGHT ARM DISABILITY, THERE WAS NO 
EVIDENCE OF ANY INJURY TO HIS RIGHT ARM - THAT DR. PASQUESI FOUND 
claimant's RIGHT ARM COMPLAINTS WERE NOT CAUSALLY RELATED TO HIS 
COMPENSABLE INJURY. HjC CONCLUDED THAT THE RIGHT ARM AWARD WAS 
GRANTED IN ERROR AND SHOULD BE REVERSED,

With respect to claimant's unscheduled disability, the
REFEREE, AFTER GIVING CONSIDERATION TO CLAIMANT'S AGE, EDUCATION, 
INTELLIGENCE, ADAPTABILITY AND PHYSICAL IMPAIRMENT RESULTING FROM 
HIS INJURY AND ALSO TO THE SIGNIFICANT PSYCHOPATHOLOGY WHICH WAS 
LARGELY RELATED TO THE INJURY, FOUND CLAIMANT'S EARNING CAPACITY 
HAD BEEN IMPAIRED 70 PER CENT. THE REFEREE INCREASED CLAIMANT'S 
AWARD FOR UNSCHEDULED DISABILITY TO 2 2 4 DEGREES BUT ELIMINATED 
THE 19.2 DEGREES FOR THE RIGHT ARM DISABILITY THEREBY MAKING A NET 
INCREASE OF 92.8 DEGREES.



The board, on de novo review, finds that the evidence indi
cates CLAIMANT HAS BEEN ABLE TO DO QUITE A FEW THINGS OTHER THAN 
WORK SINCE HIS INJURY AND HAS MADE NO GREAT ATTEMPT TO SEEK EMPLOY
MENT — HOWEVER, THERE IS NO QUESTION THAT HE HAS LOST A SUBSTANTIAL 
PORTION OF HIS WAGE EARNING CAPACITY. THE BOARD CONCLUDES THAT 
THIS LOSS HAS BEEN ADEQUATELY COMPENSATED BY THE AWARD OF 2 2 4 DEGREES

ORDER
The order of the referee dated may 29, 1975 is affirmed.

WCB CASE NO. 73-2292 J ANUARY 2, 1976 

VERNA BARNES, CLAIMANT
COREY, BYLER AND REW, 

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and sloan.

The claimant requests board review of the referee's order
WHICH DENIED HER CLAIM FOR AGGRAVATION.

Claimant had suffered a compensable accident in 1 96 8 . by
COMPROMISE, ENTERED ON APRIL 6 , 1 9 72 , CLAIMANT’S AWARD WAS IN
CREASED TO 48 DEGREES FOR UNSCHEDULED DISABILITY AND 40.5 DEGREES 
FOR PARTIAL LOSS OF THE LEFT FOOT.

The ISSUE BEFORE THE REFEREE AT THE 1 973 HEARING WAS WHETHER 
CLAIMANT'S DISC DEVELOPMENT WAS AN AGGRAVATION OF THIS 1 9 6 8 INJURY 
OR WHETHER THERE HAD BEEN AN INTERVENING INJURY.

The referee found that claimant's back problems did not 
ARISE UNTIL 1 972 AND THE LONG PASSAGE OF TIME FROM THE 1 96 8 INJURY 
TILL THE DATE THE DISC WAS DISCOVERED IN 1 97 3 MADE IT DIFFICULT 
TO BELIEVE THERE WAS ANY CAUSAL RELATIONSHIP,

The REFEREE CONCLUDED THAT CLAIMANT HAD NOT PROVEN SHE HAD 
PRECIPITATED THE COMMENCEMENT OF A DISC AT THE TIME OF THE ORI
GINAL INJURY. HE FOUND IT MORE REASONABLE TO BELIEVE THAT IF THERE 
HAD BEEN COMPLAINTS OR INDICATIONS OF A LUMBAR SYNDROME DR. DONALD 
D. SMITH, DR. DONALD T. SMITH, DR, STORINO AND DR. CHERRY WOULD 
HAVE DISCOVERED IT — ALL OF THESE DOCTORS HAD EXAMINED AND—OR 
TREATED CLAIMANT.

The board, on de novo review, affirms and adopts the find
ings AND CONCLUSIONS OF THE REFEREE. NO BRIEFS WERE FILED IN THIS 
CASE, HOWEVER, THE REFEREE'S OPINION AND ORDER VERY CLEARLY SETS 
FORTH THE ISSUES AND ADEQUATELY DISPOSES OF THEM.

ORDER
The order of the referee dated june io, 1975 is affirmed.



WCB CASE NO. 74-4448 JANUARY 2, 1976 

GERALD L. LEATON, CLAIMANT
BABCOCK, ACKERMAN AND HANLON, 

claimant’s ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF
CROSS REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson, moore and slOan,

The state accident insurance fund has requested board review
OF THAT PART OF A REFEREE’S ORDER (I) SETTING ASIDE A DETERMINATION 
ORDER AND (2) ORDERING THE FUND TO PROVIDE CLAIMANT REHABILITATION,

The claimant has requested board review of that part of the
ORDER GRANTING AN ATTORNEY'S FEE PAYABLE OUT OF THE TIME LOSS COM
PENSATION - SEEKING INSTEAD, PENALTIES AND AN ATTORNEY’S FEE PAY
ABLE BY THE STATE ACCIDENT INSURANCE FUND FOR ITS ALLEGEDLY UNREA
SONABLE CONDUCT IN PROCESSING CLAIMANT’S CLAIM,

Claimant is a new 25 year old man who, while employed at the

WEYERHAEUSER PLYWOOD MILL IN NORTH BEND, OREGON, SUFFERED AN 
INJURY TO HIS LEFT FOOT AND ANKLE FOR WHICH HE WAS AWARDED 2 0 DE
GREES FOR PARTIAL LOSS OF THE LEFT FOOT ON AUGUST 2 3 , 1 97 1 , AS A 
CONSEQUENCE OF THE FOOT DISABILITY, CLAIMANT STUMBLED WHILE DES
CENDING A STAIRWAY AT HOME ABOUT FEBRUARY 1 , 1 972 AND WRENCHED
HIS BACK, CAUSING A HERNIATION OF THE NUCLEUS PULPOSUS OF THE L4 -5 
INTERVERTEBRAL DISC,

A LUMBAR LAMINECTOMY WAS PERFORMED AND, ALTHOUGH HIS CON
DITION IMPROVED, A CHANGE OF OCCUPATIONS WAS RECOMMENDED, AFTER 
AN EVALUATION BY THE WORKMEN'S COMPENSATION BOARD’S DISABILITY 
PREVENTION DIVISION STAFF, A PROGRAM OF VOCATIONAL REHABILITATION 
WAS AUTHORIZED BY THE WORKMEN’S COMPENSATION BOARD IN JUNE, 1972 
AND IMPLEMENTED UNDER THE BOARD’S AUSPICES BY THE VOCATIONAL RE
HABILITATION DIVISION OF THE DEPARTMENT OF HUMAN RESOURCES, THE 
PROGRAM CONSISTED OF SIX TERMS OF TRAINING AT LANE COMMUNITY COL
LEGE. CLAIMANT EARNED AN ASSOCIATE DEGREE IN BUSINESS MANAGEMENT 
IN DECEMBER, 1 973 . WHILE ATTENDING COLLEGE AND FOR AWHILE AFTER
WARDS, HE WORKED FOR HOLIDAY INNS AS A DESK CLERK - AUDITOR. HOW
EVER, HE FOUND THE PAY IN THAT POSITION — 2.7 5 DOLLARS PER HOUR- 
UNSATISFACTORY, AND HE LOOKED FOR OTHER, BETTER PAYING MANAGEMENT 
TRAINEE POSITIONS. HE CONTACTED FIRST NATIONAL BANK, SEVERAL FI
NANCE COMPANIES AND J. C. PENNEY BUT WAS NOT ACCEPTED. HE THEN 
GAVE UP LOOKING FOR A BUSINESS MANAGEMENT POSITION AND INSTEAD, 
RETURNED TO A LABORING POSITION FABRICATING ROOF TRUSSES FOR WOOD 
COMPONENTS COMPANY OF EUGENE, IN APRIL 1974, AT A WAGE OF 4,09 
DOLLARS PER HOUR.

While so employed on may 20, 1974, he suffered another low

BACK INJURY, CAUSING A HERNIATED NUCLEUS PULPOSUS OF THE INTERVER
TEBRAL DISC AT L5-S1. ON MAY 24, A LUMBAR LAMINECTOMY WAS AGAIN 
PERFORMED. HIS TREATING PHYSICIAN, DR, ARTHUR HOCKEY, FELT HE 
SHOULD DEFINITELY NOT RETURN TO HEAVY LABOR AGAIN AND THOUGHT THAT 
THE VOCATIONAL REHABILITATION DIVISION SHOULD HELP HIM WITH FURTHER 
SCHOOLING SO THAT HE WOULD NOT RETURN TO HEAVY LABOR AGAIN.

On AUGUST 2 2 , 1 97 4 ," CLAIMANT CONTACTED A LOCAL VOCATIONAL
REHABILITATION DIVISION OFFICE WHERE IT WAS QUICKLY DECIDED, AL
THOUGH CLAIMANT HAD ALREADY BEEN VOCATIONALLY REHABILITATED ONCE, 
THAT BECAUSE CLAIMANT WISHED TO BE MORE INDEPENDENT AND SELF-



SUFFICIENT THAN THE FIRST TRAINING PROGRAM PERMITTED, AND BECAUSE 
HE HAD HAD ANOTHER INJURY FOLLOWING THE FIRST PROGRAM, THAT THE 
VOCATIONAL. REHABILITATION DIVISION WOULD SPONSOR HIM, REGARDLESS 
OF THE WORKMEN’S COMPENSATION BOARD’S ELIGIBILITY DECISION, FOR 
SIX TERMS OF TRAINING AT THE UNIVERSITY OF OREGON TO EARN A BACHELOR’S 
DEGREE IN ACCOUNTING,

On AUGUST 2 7 , 1 974 , TH E VO C AT ION AL R E H AB I LI TATI ON D IV I S I ON 
SENT A NOTIFICATION OF REFERRAL FOR VOCATIONAL REHABILITATION TO 
THE WORKMEN’S COMPENSATION BOARD AND, WITHOUT WAITING FOR THE 
BOARD TO DECIDE WHETHER CLAIMANT WAS VOCATIONALLY HANDICAPPED 
OR NOT, WROTE A VOCATIONAL REHABILITATION TRAINING PLAN ON SEPTEM
BER 9 , 1 9 7 4 UNDER WHICH CLAIMANT ENROLLED AS A STUDENT AT THE
UNIVERSITY OF OREGON, UNDER THIS PROGRAM CLAIMANT’S TUITION, BOOKS 
AND INCIDENTAL EXPENSES WERE PROVIDED BY THE VOCATIONAL REHABILI
TATION DIVISION BUT CLAIMANT RECEIVED NO STIPEND FOR LIVING EXPENSES.

In THE MEANTIME, ON SEPTEMBER 5 , 1 974 , THE STATE ACCIDENT
INSURANCE FUND SOLICITED DR. HOCKEY’ S OPINION ON WHETHER CLAIMANT' S 
CONDITION WAS MEDICALLY STATIONARY. DR. HOCKEY' S REPLY INDICATED 
CLAIMANT WAS MEDICALLY STATIONARY WHEN HE SAW HIM ON AUGUST 22 ,
1 97 4 AND THAT HE WAS ABLE TO START SCHOOL. ALTHOUGH THE RECORD 
IS NOT COMPLETELY CLEAR ON THIS POINT, IT APPEARS THAT THE STATE 
ACCIDENT INSURANCE FUND THEN SOUGHT, IN ACCORDANCE WITH OAR 4 3 6 -6 1 - 
050 ( 1 ) ( B) AND (2), A ’MEDICALLY STATIONARY DATE' FROM THE WORK
MEN'S COMPENSATION BOARD, ANTICIPATING CLAIMANT'S ENROLLMENT IN 
AN AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION. ON SEPTEMBER 
1 7 , 1 97 4 , A ME DICALLY STATIONARY DATE OF AUGUST 2 2 , 1 9 74 WAS ESTAB
LISHED BY USE OF A WORKMEN* S COMPENSATION BOARD FORM LETTER 12 55 
WHICH INDICATED TO THE STATE ACCIDENT INSURANCE FUND THAT ALTHOUGH 
THE CLAIMANT'S CONDITION WAS MEDICALLY STATIONARY, THE CLAIM RE
MAINED IN AN OPEN STATUS AND THE CLAIMANT WAS ENTITLED TO FURTHER 
TIME LOSS BENEFITS BECAUSE -

' (X) THE WORKER HAS NOT COMPLETED OR BEEN TER
MINATED FROM HIS AUTHORIZED COURSE OF VOCATIONALREHABILITATION...’

The claimant was not actually enrolled in a board authorized
PROGRAM OF VOCATIONAL REHABILITATION BUT THE WORKMEN’S COMPEN
SATION BOARD WAS CONSIDERING HIS ELIGIBILITY BECAUSE OF THE VOCA
TIONAL REHABILITATION DIVISION REFERRAL AND DR. HOCKEY* S LETTER OF 
AUGUST 2 2 , 1 97 4 AND THE FORM 8 02 DATED AUGUST 28, 1974 WH ICH SUG
GESTED THAT CLAIMANT NEEDED VOCATIONAL REHABILITATION ON ACCOUNT 
OF THE INJURY IN QUESTION.

A COPY OF THE WORKMEN’S COMPENSATION BOARD’S FORM 1 2 5 5 ,
WAS SENT TO CLAIMANT AND FROM IT HE ASSUMED THE WORKMEN1 S COM
PENSATION BOARD HAD FOUND HIM ELIGIBLE FOR VOCATIONAL REHABILITA
TION ASSISTANCE AND THAT HE WOULD THEREFORE RECEIVE TIME LOSS 
BENEFITS WHILE ATTENDING SCHOOL.

In RESPONSE TO THE VOCATIONAL REHABILITATION DIVISION referral 
OF AUGUST 2 7 , 1 97 4 , RUSS CARTER, AN ASSISTANT VOCATIONAL REHABILI
TATION COORDINATOR IN THE BOARD'S DISABILITY PREVENTION DIVISION, 
EVALUATED CLAIMANT1 S NEED FOR VOCATIONAL REHABILITATION. HE CON
CLUDED THAT BECAUSE CLAIMANT HAD ALREADY LEARNED AND POSSESSED 
SUFFICIENT BUSINESS MANAGEMENT SKILLS TO SECURE ENTRY LEVEL EM
PLOYMENT IN THAT FIELD, THAT HE WAS NOT VOCATIONALLY HANDICAPPED 
WITHIN THE MEANING OF OAR 436 -6 1 -005(4), ON OCTOBER 3 , 1 9 74 HE
ADVISED THE VOCATIONAL REHABILITATION DIVISION THAT CLAIMANT WAS 
NOT ELIGIBLE FOR AN 'AUTHORIZED PROGRAM OF VOCATIONAL REHABILITA
TION* AND THAT THE BOARD WOULD NOT SPONSOR THE VOCATIONAL REHABILI
TATION DIVISION PROGRAM.



On OCTOBER 7, 1 9 7 4 , THE COORDINATOR ADVISED THE CLAIMANT THAT
IN THE BOARD* S OPINION HE SHOULD BE ABLE TO RETURN TO SOME SORT OF 
WORK FOR WHICH HE HAD ALREADY HAD TRAINING OR EXPERIENCE, IMPLYING 
BUT NOT ACTUALLY STATING THAT CLAIMANT WAS NOT VOCATIONALLY HANDI
CAPPED AND THAT HIS PROGRAM WOULD NOT BE SPONSORED BY THE WORK
MEN* S COMPENSATION BOARD.

When the state accident insurance fund received this infor
mation IT REQUESTED A DETERMINATION ORDER.

On NOVEMBER 22, 1 9 74 , A DETERMINATION ORDER ISSUED FINDING

CLAIMANT MEDICALLY STATIONARY ON AUGUST 2 2 , 1 97 4 AND GRANTING HIM
TIME LOSS FROM MAY 2 1 , 1 9 7 4 TO OCTOBE R 7 , 1 9 7 4 TOGETHER v 1TH AN 
AWARD OF 48 DEGREES OR 15 PER CENT OF THE MAXIMUM ALLOWABLE; FOR 
UNSCHEDULED DISABILITY.

On DECEMBER 5 , 1 9 74 , CLAIMANT REQUESTED A HEARING SEEKING

RECISSION OF THE DETERMINATION ORDER AND REINSTATEMENT OF TEMPO
RARY TOTAL DISABILITY PAYMENTS, CONTENDING HE HAD BEEN UNREASON
ABLY TERMINATED FROM HIS VOCATIONAL REHABILITATION PROGRAM WITH
OUT CAUSE AND WITHOUT PROPER NOTICE.

He WAS NOT IN FACT 'TERMINATED* FROM ANY PROGRAM BUT IS 
CONTINUING TO RECEIVE TRAINING AT THE VOCATIONAL REHABILITATION 
DIVISION'S EXPENSE UNDER THE VOCATIONAL REHABILITATION DIVISION’S 
S PON SO RE D PROGRAM. HOWEVER HIS TIME LOSS PAY ME NT OF 2 3.18 DOL - 
LARS PER DAY CEASED EFFECTIVE OCTOBER 7 , 1 97 4 .

Upon hearing, the referee found that neither the state acci
dent INSURANCE FUND NOR THE DISABILITY PREVENTION DIVISION OF THE 
WORKMEN* S COMPENSATION BOARD HAD PROPERLY PROCESSED THE CLAIM 
BUT HE CONCLUDED THAT THE FUND WAS NOT SUBJECT TO THE PAYMENT OF
penalties and attorney's fee since it acted in reliance upon the; 
board's action of issuing the determination order.

The referee also found that because the injury in question

OCCURRED AFTER (UNDERSCORED) THE TRAINING HE RECEIVED AT LANE 
COMMUNITY COLLEGE, THE CLAIMANT WAS NOT 'VOCATIONALLY STATION
ARY* AND THAT HE WAS THEREFORE ENTITLED TO VOCATIONAL REHABILITA

TION AT BOARD EXPENSE. HE ORDERED TIME LOSS REINSTATED FROM OCTO
BER 7 , 1 9 7 4 UNTIL HIS TRAINING WAS COMPLETED, SUSPENDED OR TER
MINATED AS PROVIDED BY THE STATUTE AND BOARD RULES.

The state accident insurance fund requested board review
CONTENDING THE CLAIMANT IS 'VOCATIONALLY STATIONARY* AND THERE

FORE NOT ENTITLED TO FURTHER TRAINING OR CONTINUED TIME LOSS AT 
BOARD EXPENSE.

Claimant contends, in seeking penalties and an attorney's

FEE IN REVIEW, THAT NEITHER THE FUND NOR THE BOARD FOLLOWED PROPER 
PROCEDURES IN ATTEMPTING TO TERMINATE CLAIMANT cROM HIS VOCATIONAL 
REHABILITATION PROGRAM.

Claimant also contends that because the earlier training he

RECEIVED PRODUCED EARNINGS OF ONLY 2.75 DOLLARS PER HOUR AS OPPOSE: I1 
TO THE 4.09 DOLLARS HE WAS EARNING FOR HEAVY LABOR, THAT HE ISAN
TI TL.ED TO ADDITIONAL TRAINING TO 'ENABLE THE WORKER TO FUNCTION AT 
AN EMPLOYMENT LEVEL COMPARABLE TO HIS PRE —INJURY LEVEL* , OAR • 
43F-61 -010(2) AND THAT HE IS NOT TH E RE FORE, 'VOCATIONALLY STATION
ARY', BOTH THE STATE ACCIDENT INSURANCE FUND AND CLAIMANT'S ATTOR

NEY, IN THEIR BRIEFS ON REVIEW, AGREE THAT THE SUBSTANTIVE ISSUE
on appeal is - 'was claimant vocationally stationary on October 7,1974'''



We think it appropriate, before going any further, to comment
ON THE USE OF THE TERM ’VOCATIONALLY STATIONARY* , WHICH HAS CREPT 
INTO THE JARGON OF WORKMEN’S COMPENSATION SINCE THE PASSAGE OF 
SENATE BILL 2 5 1 . (CHAPTER 634, O. L. 1973) THE TERM IS NOT DEFINED
NOR IS IT USED ANYWHERE IN THE RULES, IT HAS NOT, SO FAR AS WE KNOW, 
ANY AGREED MEANING, IT APPEARS THAT THE CONCEPT MANY PEOPLE HAVE 
OF ITS MEANING RELATES IT TO THE CONCEPT OF BECOMING MEDICALLY 
(UNDERSCORED) STATIONARY FOLLOWING AN INJURY, THE ANALOGY IS FAULTY. 
WHILE A CONVALESCENCE PERIOD NECESSARILY FOLLOWS EVERY PHYSICAL 
INJURY, A VOCATIONAL HANDICAP NECESSITATING VOCATIONAL REHABILITATION 
DOES NOT, THE REFEREE IN FINDING THE TRAINING RECEIVED BEFORE THE 
INJURY IN QUESTION IRRELEVANT, APPEARS TO HAVE ASSUMED THAT EACH 
INJURY PRODUCES A VOCATIONAL HANDICAP WHICH MUST BE OVERCOME BY 
CONVALESCENCE OR RETRAINING. WITHIN THE MEANING OF THE BOARD RULES,
A VOCATIONAL HANDICAP EXISTS ONLY WHEN THE PERMANENT (UNDERSCORED) 
RESIDUALS OF AN INJURY PREVENT THE WORKER FROM RETURNING TO HIS 
REGULAR, GAINFUL EMPLOYMENT FOR WHICH HE IS SUITED BY REASON OF 
TRAINING, EXPERIENCE OR INNATE ABILITY,

To DETERMINE WHETHER A WORKMAN IS ELIGIBLE FOR VOCATIONAL 
REHABILITATION, THE CASE MUST BE EXAMINED TO SEE WHETHER A VOCA
TIONAL HANDICAP (UNDERSCORED) EXISTS — NOT WHETHER THE WORKMAN 
IS ’VOCATIONALLY STATIONARY’. THE TERM CONVEYS AN ERRONEOUS CON
CEPT OF THE SITUATION WHICH GIVES RISE TO THE NEED FOR VOCATIONAL 
REHABILITATION ITS USE. INVITES CARELESS ANALYSIS, WE THEREFORE 
SUGGEST ITS USE BE DISCARDED FORTHWITH.

The real issue in this case is not ’whether claimant was
VOCATIONALLY STATIONARY ON OCTOBER 7 , 1 974 ', IT IS RATHER - WAS
CLAIMANT RENDERED VOCATIONALLY HANDICAPPED (UNDERSCORED) BY THE 
INJURY IN QUESTION?

Simply being unable to return to the line of work one regu
larly ENGAGED IN BEFORE THE INJURY IS NOT SUFFICIENT TO RENDER A 
PERSON VOCATIONALLY HANDICAPPED WITHIN THE MEANING OF OAR 436-61- 
00 5 (4 ). THAT RULE DEFINES A VOCATIONALLY HANDICAPPED WORKER AS 
* . . . A WORKER WHO HAS AN OCCUPATIONAL HANDICAP CAUSED BY A COM
PENSABLE INJURY WHICH PREVENTS HIS RETURNING TO HIS REGULAR EMPLOY
MENT AND WHO HAS NO OTHER SKILLS WHICH WOULD ENABLE HIM READILY 
TO RETURN TO FULL-TIME EMPLOYMENT.' AT THE TIME OF THE INJURY 
IN QUESTION, CLAIMANT POSSESSED TRAINING AND SKILLS WHICH WOULD 
HAVE ENABLED HIM TO READILY RETURN TO FULL-TIME EMPLOYMENT AS A 
MANAGEMENT TRAINEE.

Claimant argues however, that under 61-010(2) he should
NEVER—THE—LESS BE CONSIDERED VOCATIONALLY HANDICAPPED ON ACCOUNT 
OF THE EARNINGS DISPARITY BETWEEN WORKING AS A LABORER AND AS A 
MANAGEMENT TRAINEE.

It CAN BE PLAINLY SEEN WHEN THE WHOLE OF SECTION 6 1-010(2)
IS READ, THAT THE POLICY STATEMENT IS THERE TO LIMIT THE KIND OF 
TRAINING ORDINARILY CONSIDERED. IT IS THERE TO DEAL WITH THE SITU
ATION, FOR EXAMPLE, OPT A WORKMAN WITH THE INTELLECT AND APTITUDE 
TO BECOME A MECHANICAL ENGINEER WHO, AS A YOUNG MAN, BEGAN WORK
ING IN A SERVICE STATION SIMPLY FOR THE CHANCE TO TINKER WITH CARS 
AND TRUCKS, WHO THEN FINDS HIMSELF UPON MARRIAGE AND THE ARRIVAL 
OF. A FAMILY, 'LOCKED INTO’ WORKING IN A SERVICE STATION IN ORDER 
TO PROVIDE A STEADY INCOME. WHEN AN INJURY NECESSITATING VOCA
TIONAL REHABILITATION OCCURS HE MAY ARDENTLY DESIRE TRAINING AS A 
MECHANICAL ENGINEER RATHER THAN AS A TUNE—UP MAN BECAUSE HE WOULD 
BE 'MORE INDEPENDENT AND SELF SUFFICIENT’ AND IT WOULD BE IN HIS 
'BEST INTEREST*. TRANSCRIPT PAGE 15, LINES 12 TO 15. THE WORKMEN’S 
COMPENSATION BOARD POLICY E NNUNCI ATE D IN SUBSECTION (2) OF 6 1-010



IS TO TRAIN the man to be reasonably self sufficient and then leave
THE UPGRADING OF HIS VOCATIONAL POSITION IN LIFE TO HIMSELF RATHER 
THAN HIS FORMER EMPLOYER OR THE WORKMEN’S COMPENSATION BOARD.

The management training and skills already possessed by the 
WORKMAN AT THE TIME OF THE MAY 1 974 , INJURY WERE SUFFICIENT FOR 
AN ENTRY LEVEL POSITION IN THE FIELD OF BUSINESS ADMINISTRATION. 
CLAIMANT’S EARNINGS OF 2.7 5 DOLLARS PER HOUR AT HOLIDAY INN REPRE
SENT ENTRY LEVEL PAY. IT SEEMS TO US THAT GIVEN A REASONABLE 
AMOUNT OF TIME, THE CLAIMANT’S TRAINING AT LANE COMMUNITY COLLEGE 
SHOULD HAVE PERMITTED CLAIMANT TO EITHER HAVE ADVANCED WITHIN THE 
HOLIDAY INN ORGANIZATION OR ELSE HAVE FOUND OTHER EMPLOYMENT WHERE 
HIS SKILLS AND EXPERIENCE WOULD HAVE EARNED HIM MORE THAN THE 4,09 
DOLLARS PER HOUR HE WAS EARNING AS A LABORER. HOWEVER, CLAIMANT 
CONTENDS IN EFFECT, THAT ANY REHABILITATION WHICH DOES NOT RESULT 
IN INSTANT AND TOTAL RESTORATION OF EARNINGS IS LESS THAN IS DUE 
HIM. IT SHOULD BE POINTED OUT AT THIS STAGE THAT NOTHING IN THE 
OREGON WORKMEN’S COMPENSATION LAW OR RULES GIVES THE WORKMAN A 
’RIGHT’ TO VOCATIONAL REHABILITATION.

Pr IOR TO THE PASSAGE OF SENATE BILL 2 5 1 , ORS 656.728, RELATING 
TO THE VOCATIONAL REHABILITATION OF INJURED WORKERS PROVIDED —

’(1) THE BOARD MAY (UNDERSCORED) PROVIDE UNDER UNIFORM 
RULES AND REGULATIONS FOR THE VOCATIONAL REHABILITATION 
OF MEN AND WOMEN INJURED BY ACCIDENTS ARISING OUT OF AND 
IN THE COURSE OF THEIR EMPLOYMENT WHILE WORKING UNDER 
PROTECTION OF ORS 656.001 TO 656.794.’

’(2) THE BOARD MAY (UNDERSCORED) EXPEND AS MUCH OF THE 
REHABILITATION RESERVE AS MAY BE NECESSARY TO ACCOMPLISH 
THE VOCATIONAL REHABILITATION OF MEN AND WOMEN INJURED 
AS DESCRIBED IN SUBSECTION (I) OF THIS SECTION. * (EMPHA
SIS ADDED)

The OREGON STATE BAR’S 1 96 8 HANDBOOK ON WORKMAN COMPENSA
TION PRACTICE IN OREGON (UNDERSCORED) (SIC) , IN SECTION 15.6 OF THE 
REHABILITATION CHAPTER, POINTED OUT THAT IN VIEW OF THE EMPHASIZED 
LANGUAGE IN ORS 6 5 6.72 8 , ENTITLEMENT TO VOCATIONAL REHABILITATION 
WAS ’ABSOLUTELY DISCRETIONARY’.

With the passage of senate bill 251 many people apparently
CONCLUDED THAT THEY NOW HAVE AN INDIVIDUAL ENFORCEABLE RIGHT (UN
DERSCORED) TO VOCATIONAL REHABILITATION. SUCH' IS NOT THE CASE. 
CHAPTER 6 3 4 O. L. 1 9 73 , MERELY PROVIDED THAT THOSE PEOPLE IN A 
BOARD AUTHORIZED PROGRAM (UNDERSCORED) OF VOCATIONAL REHABILI
TATION WOULD CONTINUE TO RECEIVE TIME LOSS AND THEIR CLAIMS WOULD 
NOT BE CLOSED UNTIL THE PROGRAM WAS COMPLETED. ORS 656.728 (1)
AND (2) WERE NOT AMENDED IN ANY WAY. THE ONLY AMENDMENT TO 
ORS 65 6.728 PROVIDED FOR THE REIMBURSEMENT OF TIME LOSS PAYMENTS 
MADE AFTER THE WORKMAN BECAME MEDICALLY STATIONARY WHILE HE OR 
SHE WAS IN AN AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION.
THE ONLY NEW ’RIGHT* CREATED BY CHAPTER 634 6. L. 1 9 74 , WAS TO HAVE 
THE CLAIM LEFT OPEN AND TEMPORARY TOTAL DISABILITY CONTINUED WHILE 
IN AN AUTHORIZED PROGRAM.

At FIRST GLANCE IT MIGHT APPEAR THAT THAT IS ALL CLAIMANT IS 
SEEKING. HE IS, AFTER ALL, IN A PROGRAM AUTHORIZED BY THE VOCA
TIONAL REHABILITATION DIVISION. THIS IS WHERE THE CONFUSION SETS 
IN. ACCORDING TO THE RULES ADOPTED PURSUANT TO ORS 6 56.72 8 , 
CLAIMANT WAS CONSIDERED TO BE IN AN ’AUTHORIZED PROGRAM OF VOCA
TIONAL REHABILITATION’ UNTIL OCTOBER 7 , 1 974 ONLY FOR THE PURPOSE
OF RECEIVING TIME LOSS WHILE HIS NEED FOR VOCATIONAL REHABILITATION



WAS BEING EVALUATED. THE REASON FOR THAT POSITION IS THIS -

Subsection (1) of ors 6 5 6.2 6 8 provides among other things 
THAT - ’CLAIMS SHALL NOT BE CLOSED NOR TEMPORARY DISABILITY COM
PENSATION TERMINATED UNTIL THE WORKMEN’S CONDITION BECOMES MEDI
CALLY STATIONARY AND THE WORKMAN HAS COMPLETED ANY AUTHORIZED 
PROGRAM OF VOCATIONAL REHABILITATION THAT HAS BEEN PROVIDED ACCOR
DING TO RULES ADOPTED PURSUANT TO ORS 656.728...’. THE BOARD 
RECOGNIZED THAT IN SOME CASES THE WORKMAN WOULD BECOME MEDICALLY 
STATIONARY BEFORE THE AGENCY OR, AFTER HAVING BEEN REFERRED FOR 
ELIGIBILITY EVALUATION, BEFORE THE EVIDENCE COULD BE GATHERED AND 
THE DECISION MADE.

In THOSE CASES THE BOARD WAS FACED WITH THE PROBLEM, IN PRO
MULGATING RULES, OF WHAT TO DO ABOUT CONTINUING TIME LOSS OR CLOSING 
THE CLAIM OF A WORKMAN WHO VERY WELL MIGHT SHORTLY BE FOUND ELI
GIBLE FOR VOCATIONAL REHABILITATION. THE BOARD CONCLUDED THAT WHEN 
A WORKMAN HAD BEEN REFERRED FOR A REHABILITATION ELIGIBILITY DETER
MINATION, THAT THE LEGISLATIVE INTENT BEHIND CHAPTER 6 3 4 O. L. 1 97 3 , 
REQUIRED LEAVING HIS CLAIM OPEN AND CONTINUING TIME LOSS WHILE ELI
GIBILITY WAS BEING DETERMINED, EVEN THOUGH HE WAS THEN MEDICALLY 
STATIONARY AND WAS NOT, STRICTLY SPEAKING, IN AN ’AUTHORIZED PRO
GRAM OF VOCATIONAL REHABILITATION*. IF THE MAN IN FACT, NEEDED 
VOCATIONAL REHABILITATION THE STATUTE CLEARLY INDICATED HIS CLAIM 
WAS NOT TO BE CLOSED UNTIL THE REHABILITATION HAD BEEN ACCOMPLISHED. 
IF IT DEVELOPED THAT HE DID NOT, THE ADDITIONAL INQUIRY NOT ONLY 
PROVIDED USEFUL INFORMATION FOR EVALUATING THE EXTENT OF UNSCHED
ULED DISABILITY CLAIMS, BUT ALSO PROVIDED AN ECONOMIC INCENTIVE FOR 
EARLY REFERRAL OF ALL POSSIBLE REHABILITATION CANDIDATES, A FACTOR 
WHICH THE BOARD HAS FOUND IS AN IMPORTANT ELEMENT IN THE SUCCESSFUL 
REHABILITATION OF VOCATIONALLY HANDICAPPED WORKERS,

The BOARD ACCORDINGLY PROVIDED IN THE RULES, OAR 4 3 6 - 
(3) ( B) , THAT AN INSURER WOULD BE REIMBURSED FOR SUMS PAID 
WHO WAS MEDICALLY STATIONARY BUT UNDERGOING EVALUATION OF 
LIT AT I ON ELIGIBILITY UNTIL HE WAS REJECTED FOR TRAINING.

Mechanically, the insurer (in this case, the state accident

INSURANCE FUND) IS ORDINARILY SIGNALED TO CONTINUE MAKING TIME LOSS 
WHICH WILL EVENTUALLY BE REIMBURSED, BY THE COMPLETION AND MAILING 
OF A WORKMEN’S COMPENSATION BOARD FORM 1 2 5 5 . NONE OF THE THREE 
PREPRINTED REASONS FOR DELAYING DETERMINATION FIT THE SITUATION 
EXACTLY AND IT APPEARS THE BOARD’S REPRESENTATIVE MR, FALK, 
ATTEMPTED TO CHOOSE THE REASON THAT CAME CLOSEST TO FITTING. MR. 
FALK’ S ADVICE TO THE STATE ACCIDENT INSURANCE FUND THAT A DETER
MINATION ORDER WOULD NOT BE ISSUED BECAUSE ’THE WORKER HAS NOT 
COMPLETED OR BEEN TERMINATED FROM HIS AUTHORIZED COURSE OF VOCA
TIONAL REHABILITATION*, DID NOT CONSTITUTE A FINDING BY THE WORK
MEN* S COMPENSATION BOARD THAT CLAIMANT WAS ELIGIBLE FOR VOCATIONAL 
REHABILITATION AT BOARD EXPENSE. IT MERELY ADVISED THE STATE ACCI
DENT INSURANCE FUND THAT CLAIMANT’S CLAIM MUST REMAIN OPEN AND 
TIME LOSS PAYMENTS CONTINUED UNTIL FURTHER NOTICE. TECHNICALLY 
CLAIMANT WAS NEVER IN ’ AN AUTHORIZED PROGRAM OF VOCATIONAL REHABI
LITATION* SO THE FACT THAT THE BOARD DID NOT ALLEGE GROUNDS FOR 
SUSPENSION OR TERMINATION, (OAR 436 -6 1 -030) OR FOLLOW PROCEDURES 
APPROPRIATE THERETO, (OAR 436-61-035) IS IRRELEVANT. WHAT ACTUALLY 
OCCURRED IS THAT CLAIMANT WAS FOUND INELIGIBLE FOR VOCATIONAL RE
HABILITATION IN THAT HE WAS NOT VOCATIONALLY HANDICAPPED WITHIN 
THE MEANING OF OAR 436 —6 1 —005 (4) AND HE WAS THEREFORE ’ REJECTED*
FOR TRAINING. NOT HAVING BEEN ADMITTED INTO AN AUTHORIZED PROGRAM 
OF VOCATIONAL REHABILITATION HE COULD NOT BE ’TERMINATED*.

Cla IMANT WAS UNDOUBTEDLY MISLED BY THE FORM 1255
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HIS ELIGIBILITY FOR VOCATIONAL REHABILITATION AT BOARD EXPENSE, BUT 
IT DOES NOT FORM THE BASIS FOR AN ESTOPPEL AS THE CLAIMANT SUGGESTS, 
THE RECORD IS CLEAR THAT CLAIMANT INTENDED TO CONTINUE HIS EDUCATION 
WITH THE HELP OF VOCATIONAL REHABILITATION DIVISION REGARDLESS OF 
BOARD ASSISTANCE, CLAIMANT STARTED HIS VOCATIONAL REHABILITATION 
PROGRAM ON SEPTEMBER 9 , 1 974 , THE WORKMEN'S COMPENSATION BOARD
FORM 1 2 5 5 WAS ISSUED ON SEPTEMBER 1 7 , 1 9 74 , NOT HAVING CHANGED
HIS POSITION TO HIS DETRIMENT IN RELIANCE UPON THE INFORMATION CON
TAINED IN THE FORM 1 2 5 5 , NO ESTOPPEL ARISES,

We DO NOT BELIEVE THE STATE ACCIDENT INSURANCE FUND WAS UNDER 
ANY DUTY TO ANTICIPATE AND CORRECT THE ERRONEOUS IMPLICATION OF 
ACCEPTANCE. CONVEYED IN THE WORKMEN'S COMPENSATION BOARD FORM 
1 2 5 5 , FOR ITS PURPOSES THE INFORMATION WAS CLEAR, 'CLAIMANT’S 
ELIGIBILITY FOR VOCATIONAL REHABILITATION WAS BEING STUDIED AND THE 
CLAIM SHOULD REMAIN OPEN* IS WHAT THE FORM TOLD THEM AND THEY DID 
AS THEY WERE TOLD, WHEN RUSS CARTER'S OCTOBER 7 , 1 9 74 REJECTION
MEMORANDUM WAS RECEIVED THEY AGAIN ACTED PROPERLY, THE CLAIM 
WAS SUBMITTED FOR EVALUATION AND THE DETERMINATION ORDER ISSUED 
IN DUE COURSE ON NOVEMBER 2 2 , 1 9 74 , THE STATE ACCIDENT INSURANCE
FUND IS NOT GUILTY OF ANY UNREASONABLE CONDUCT IN THE HANDLING OF 
THIS CLAIM,

In summary we conclude that -

(1) CLAIMANT IS NOT VOCATIONALLY HANDICAPPED WITHIN 
THE MEANING OF OAR 436 -6 1 -0 05(4),

(2) CLAIMANT PROPERLY RECEIVED TIME LOSS AFTER BE
COMING MEDICALLY STATIONARY ON AUGUST 22 , 1 974 
WHILE HIS ELIGIBILITY FOR VOCATIONAL REHABILITA
TION WAS BEING DETERMINED,

(3) CLAIMANT’S TIME LOSS WAS PROPERLY TERMINATED
AS OF OCTOBER 7 , 1 97 4 UPON HIS REJECTION FOR AN
AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION,

(4) THE STATE ACCIDENT INSURANCE FUND ACTED REASON
ABLY IN PROCESSING CLAIMANT’S CLAIM,

Therefore, the referee’s order setting aside the determin
ation ORDER, FINDING CLAIMANT ELIGIBLE FOR VOCATIONAL REHABILITA
TION UNDER THE AUSPICES OF THE WORKMEN’S COMPENSATION BOARD AND 
GRANTING CLAIMANT TIME LOSS COMPENSATION DURING THAT PERIOD AND 
PROVIDING AN ATTORNEY’S FEE PAYABLE THEREFROM SHOULD BE REVERSED,

The state accident insurance fund is authorized to treat all
PAYMENT OF TIME LOSS PAID PURSUANT TO THE ORDER OF THE REFEREE AS 
PAYMENTS OF THE PERMANENT DISABILITY COMPENSATION LIABILITY CREATED 
BY THE DETERMINATION ORDER DATED NOVEMBER 2 2 , 1 974 ,

It IS SO ORDERED.
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WCB CASE NO. 74-1982 JANUARY 6, 1976 

JOHN R. POTTER, CLAIMANT
BABCOCK, ACKERMAN AND HANLON,

claimant's attys,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners Wilson and moore.

The state accident insurance fund requests board review of
THE referee's ORDER WHICH AWARDED CLAIMANT 4 8 DEGREES FOR 15 PER 
CENT UNSCHEDULED LOW BACK DISABILITY,

Claimant SUFFERED A COMPENSABLE INJURY ON JULY 6 , 1 973 WHILE 
WORKING AS A ROOFER, THE ORIGINAL DIAGNOSIS WAS CHRONIC LUMBOSACRAL 
STRAIN, CLAIMANT RETURNED TO PART TIME WORK IN DECEMBER, 1 9 73 AND 
REGULAR WORK ON FEBRUARY 1 8 , 1 9 74 , ON MARCH 7 , 1 974 DR, MALEY
STATED CLAIMANT WAS RELEASED TO RETURN TO WORK ON OCTOBER 2 3 , 1 9 73 ,
HIS LOW BACK STRAIN WAS RESOLVED, A DETERMINATION ORDER WAS ISSUED 
MAY 3 , 1 9 74 AWARDING CLAIMANT TEMPORARY TOTAL DISABILITY COMPEN
SATION FROM JULY 6 , 1 9 7 3 TO JULY 1 5 , 1 9 7 3 AND TEMPORARY PARTIAL
DISABILITY FROM JULY 1 97 3 TO NOVEMBER 22 , 1 973 - NO PERMANENT PAR
TIAL DISABILITY COMPENSATION WAS AWARDED CLAIMANT,

Dr, KIEST, ON JUNE 1 3 , 1 974 , STATED CLAIMANT HAD A CHRONIC
LUMBOSACRAL STRAIN - HE WAS ALSO VERY OBESE, DR. KIEST FELT THAT 
REPEATED BENDING AND LIFTING, MOVEMENTS REQUIRED IN ROOFING, FOR 
A MAN CLAIMANT'S SIZE WOULD LIKELY DEVELOP BACK STRESS, CLAIMANT 
WAS LATER SEEN BY DR, GILSDORF WHO FELT CLAIMANT SHOULD LOSE WEIGHT 
TO LIMIT THE STRESS ON HIS BACK AND FELT THAT HIS DISABILITY WAS 
MILD BUT THAT HE SHOULD AVOID HEAVY LIFTING AND ACTIVITIES REQUIRING 
SUSTAINED WORKING IN A FLEXED OR STOOPED POSITION,

Claimant has a seventh grade education and no special skills

OTHER THAN ROOFING WHICH HE HAS DONE FOR APPROXIMATELY 17 YEARS.

Claimant contends that he is entitled to additional tempo
rary TOTAL DISABILITY COMPENSATION AND AN AWARD OF PERMANENT 
PARTIAL DISABILITY COMPENSATION.

The referee found that claimant was not entitled to any
ADDITIONAL TEMPORARY TOTAL DISABILITY. DR. MALEY HAD RELEASED 
CLAIMANT FOR WORK ON OCTOBER 23 , 1 973 .

With respect to claimant's entitlement to an award for
PERMANENT PARTIAL DISABILITY, THE REFEREE FOUND THAT ALTHOUGH 
CLAIMANT WAS OVERWEIGHT AND HAD BEEN ADVISED BY DOCTORS TO REDUCE 
SO AS TO LESSEN THE IMPACT OF HIS WEIGHT ON HIS LUMBOSACRAL SYN
DROME, NEVERTHELESS, THE MEDICAL EVIDENCE SUPPORTED A CONCLUSION 
THAT CLAIMANT HAS SOME MILD RESIDUAL DISABILITY RESULTING FROM 
HIS INDUSTRIAL INJURY. THE REFEREE, TAKING INTO CONSIDERATION 
CLAIMANT'S OBESITY AND HIS ATTEMPTS TO FOLLOW THE ADVICE OF THE 
DOCTOR TO REDUCE HIS WEIGHT, TOGETHER WITH CLAIMANT'S AGE, EDUCA
TION, TRAINING AND POTENTIAL, CONCLUDED THAT CLAIMANT HAD SUFFERED 
A LOSS OF EARNING CAPACITY OF 15 PER CENT.

The board, on de novo review, concurs in the findings and
CONCLUSIONS OF THE REFEREE - HOWEVER, IT NOTES THAT IN THE THIRD 
COMPLETE PARAGRAPH OF PAGE TWO OF THE OPINION AND ORDER IT IS 
INDICATED THAT DR. MALEY RELEASED CLAIMANT FOR WORK ON OCTOBER 23,
1 9 7 4 . TH1S MUST BE CORRECTED TO READ -*• * OCTOBER 2 3 , 1 97 3 .'
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ORDER
The order of the referee dated may u, 1975, as amended by

HIS ORDER DATED NOVEMBER 7 , 1 97 5 , AND AS FURTHER AMENDED BY THE
BOARD, ON REVIEW, WITH RESPECT TO THE DATE OF CLAIMANT'S RELEASE 
TO RETURN TO WORK, IS AFFIRMED.

Claimant's counsel is awarded as a reasonable attorney's fee
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 
3 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-1271 JANUARY 6, 1976 

GLORIA BROOKS, CLAIMANT
BOD IE, MINTURN, VAN VOORHEES AND LARSON,

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson, sloan and moore.

The state accident insurance fund requests board review of
THE referee's ORDER WHICH AWARDED CLAIMANT COMPENSATION FOR PER
MANENT TOTAL DISABILITY EFFECTIVE JUNE 1 1 , 1 97 5 .

Claimant, 36 years of age at the time, suffered a compen
sable INJURY ON OCTOBER 2 , 1 9 7 0 . HER CLAIM WAS FIRST CLOSED BY A
DETERMINATION ORDER MAILED APRIL 2 5 , 1 9 7 2 , WHEREBY SHE WAS AWARDED
32 DEGREES FOR 10 PER CENT UNSCHEDULED LOW BACK DISABILITY. SUB
SEQUENTLY, THE CLAIM WAS REOPENED AND CLOSED AGAIN BY A SECOND 
DETERMINATION ORDER MAILED JUNE 5 , 1 973 , WHICH AWARDED CLAIMANT
NO ADDITIONAL PERMANENT PARTIAL DISABILITY. THE CLAIMANT REQUESTED 
A HEARING AND, AS A RESULT OF THE HEARING, THE REFEREE REMANDED 
THE CLAIM TO THE FUND, THE CLAIM WAS AGAIN CLOSED BY A THIRD DETER
MINATION ORDER MAILED MARCH 24 , 1 9 7 5 , WHICH AWARDED CLAIMANT AN
ADDITIONAL 128 DEGREES FOR 40 PER CENT UNSCHEDULED DISABILITY RE
SULTING FROM CONVERSION REACTION, GIVING CLAIMANT AN AGGREGATE 
OF 160 DEGREES FOR 50 PER CENT UNSCHEDULED DISABILITY.

Claimant again requested a hearing and the matter was heard
BY THE SAME REFEREE WHO CONDUCTED THE HEARING ON JANUARY 2 9 , 1 9 74 ,
WHICH RESULTED IN THE REOPENING OF CLAIMANT'S CLAIM TO ALLOW EVERY 
POSSIBLE AVENUE OF TREATMENT WHICH COULD BE OF HELP TO CLAIMANT 
TO BE EXPLORED. AT THE TIME THE CLAIM WAS REOPENED, THE DOCTORS 
HAD INDICATED THAT THERE WAS NO HELP FOR CLAIMANT.

The referee found that there was nothing introduced at the
JUNE 1 1 , 1 975 HEARING, EITHER BY THE ALMOST IDENTICAL TESTIMONY
OF THE CLAIMANT OR BY THE TESTIMONY OF DR. HENSON, A BEND PSYCHIA
TRIST, WHICH TENDED TO CHANGE HIS FORMER OPINION. HE FOUND THAT 
ALL POSSIBLE EFFORTS HAD BEEN MADE AND, UNFORTUNATELY, THERE STILL 
WAS A LACK OF SUCCESS IN AFFORDING CLAIMANT THE TREATMENT SHE RE
QUIRED. CLAIMANT DID NOT WISH TO GO BACK TO DR. PARVARESH, WHO 
HAD ORIGINALLY GIVEN HER PSYCHIATRIC TREATMENT, THEREFORE SHE WAS 
TREATED BY DR. HENSON, WHO TESTIFIED AT THE HEARING THAT CLAIMANT'S 
PSYCHIATRIC DISABILITY WAS TOTAL AND PERMANENT — HER INDUSTRIAL 
INJURY, ALTHOUGH MINOR, WAS, IN HIS OPINION, RESPONSIBLE FOR AMPLI
FYING HER PREEXISTING PERSONALITY DISORDER TO THE POINT WHERE IT 
WAS NOT POSSIBLE FOR HER TO DO ANY TYPE OF. PHYSICAL WORK. HE FUR
THER TESTIFIED THAT CLAIMANT COULD NOT MAKE A VOLUNTARY CHOICE TO 
ACCEPT PSYCHIATRIC HELP AND BECAUSE OF THIS HE COULD NOT HELP HER - 
DR. HENSON FELT THAT CLAIMANT HAD USED THE ACCIDENT AS A CRUTCH



UPON WHICH TO BLAME ALL OF HER STRESS SITUATIONS WHICH WERE 
NUMEROUS.

The referee found that claimant’s work background consisted
SOLELY OF MENIAL, MANUAL LABOR. SHE HAS AN I 1 TH GRADE EDUCATION, 
HOWEVER, THE COMBINATION OF HER SEX AND RACE HAS UNDOUBTEDLY FORE
CLOSED MANY JOB OPPORTUNITIES TO HER AND VERY PROBABLY CONTRIBUTES 
TO HER FRUSTRATIONS AND STRESS SITUATIONS DISCUSSED BY DR. HENSON.

Based upon dr. henson’s testimony, the referee concluded
THAT CLAIMANT HAD CARRIED HER BURDEN OF PROOF AS REQUIRED. DEATON 
V. SAIF ( UNDERSCORED) , 1 3 OR APP 2 9 8 , AND THAT HER DISABILITIES,
ALTHOUGH ALMOST EXCLUSIVELY PSYCHIATRIC IN NATURE, WERE COMPEN
SABLE. PATITUCCI V, BOISE CASCADE CORP. (UNDERSCORED) , 8 OR APP 
5 03 . HE FURTHER CONCLUDED THAT CLAIMANT WAS PE R M ANE NTLY AN D 
TOTALLY DISABLED AS OF JUNE 1 1 , 1 97 5 , THE DATE OF THE HEARING.

The board, on de novo review, affirms the opinion and order
OF THE REFEREE.

ORDER

The order of the referee dated July i i , 1975 is affirmed.
Claimant’s counsel is awarded as a reasonable attorney’s 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

DISSENT

Commissioner george a. moore dissents as follows -

I RESPECTFULLY DISSENT FROM THE OPINION OF THE MAJORITY, THIS 
LADY SUSTAINED A MINIMAL INJURY AS A RESULT OF A SLIP AND TWIST IN
CIDENT. SHE HAS NEVER HAD MORE THAN CONSERVATIVE TREATMENT PHY
SICALLY SUCH AS THERAPY, TRACTION, BRACE, ANALGESICS AND MEDICA
TION. ON THE OTHER HAND SHE HAS UNDERGONE FEMALE SURGERY AND IS 
DIAGNOSED AS SUFFERING HYPERTENSIVE CARDIOVASCULAR DISEASE WHICH 
IS NOT RELATED TO THE INCIDENT. IT IS INTERESTING TO NOTE THAT TWICE 
SHE HAS CHECKED OUT OF HOSPITALS AGAINST MEDICAL ADVICE AND RESISTS 
PSYCHIATRIC HELP AND HAS ENDURED THE TRAUMA OF MARITAL SEPARATION 
FROM A UNION OF SOME 2 0 YEARS.

From the above, it is suggested that her employer should

BE CHARGED WITH A LIFE TIME PENSION BECAUSE THE EMPLOYER TAKES 
THE WORKER AS HE FINDS HIM. A MINISCULE INCIDENT OCCURRED WHICH 
LEFT THIS PERSON WITH NO OBJECTIVE PHYSICAL RESIDUALS, BUT WHICH 
IN THE OPINION OF ONE PSYCHIATRIST MIGHT HAVE TO AN EXTENT INFLU
ENCED HER PREEXISTING PSYCHOPATHOLOGY. A CAREFUL REVIEW OF DR. 
henson’s TESTIMONY PERSUADES ME THAT IT IS MORE BELIEVABLE THAT 
HER PSYCHOLOGICAL RESPONSES ARE NOT RESIDUALS OF THE INJURY. THEY 
SPRING FROM THE PREEXISTING PSYCHOPATHOLOGY UNRELATED TO THE IN
DUSTRIAL INCIDENT. THIS PROBLEM BELONGS TO SOCIETY AS A WHOLE 
RATHER THAN HER EMPLOYER.

This reviewer would reverse the referee and restore the
DETERMINATION ORDER OF MARCH 24 , 1 9 7 5 .

-S- GEORGE A. MOORE, COMMISSIONER
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WCB CASE NO. 75-289 JANUARY 6, 1976

CARMA ANDERSON, CLAIMANT
GALTON AND POPICK, CLAIMANT1 S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The claimant requests board review of that portion of the 
referee’s order which affirmed the denial of claimant’s claim
FOR AGGRAVATION. THE FUND CROSS REQUESTS REVIEW OF THAT PORTION 
OF THE ORDER WHICH INSTRUCTED IT TO PAY CLAIMANT TEMPORARY TOTAL 
DISABILITY COMPENSATION BETWEEN NOVEMBER 1 8 , 1 974 AND MARCH 5,
1 9 7 5 - TO PAY, IN ADDITION, 25 PER CENT OF SUCH COMPENSATION AS A 
PENALTY FOR UNREASONABLE DELAY IN ACCEPTING OR DENYING HER CLAIM 
AND FOR UNREASONABLE DELAY IN PAYMENT OF COMPENSATION AND AWARD
ING CLAIMANT’S ATTORNEY THE SUM OF 600 DOLLARS AS ATTORNEY’S FEE.

Claimant suffered a compensable injury on September 2, 196 9
INJURING HER LOW BACK WHILE REMOVING SOME FOOD CARTS FROM AN ELE
VATOR. THE CLAIM WAS ACCEPTED AND, AFTER CONSERVATIVE TREATMENT, 
WAS CLOSED BY A DETERMINATION ORDER, DATED AUGUST 13, 197 1 , WHICH
AWARDED CLAIMANT PERMANENT TOTAL DISABILITY. AFTER A HEARING 
REQUESTED BY THE FUND, THE REFEREE CONCLUDED IN AN OPINION AND ORDER 
MAILED MARCH 1 4 , 1 972 , THAT, ALTHOUGH CLAIMANT WAS PERMANENTLY
AND TOTALLY DISABLED', ONLY 4 0 PER CENT OF SUCH DISABILITY WAS 
ATTRIBUTABLE TO THE INDUSTRIAL INJURY AND HE REDUCED THE AWARD TO 
128 DEGREES, CLAIMANT REQUESTED REVIEW BY THE BOARD WHICH AFFIRMED 
THE REFEREE’S ORDER, NO FURTHER APPEAL WAS TAKEN.

On OCTOBER 30, 1974, DR. CHERRY, AFTER HE EXAMINED CLAIM
ANT, OPINED THAT CLAIMANT HAD A CHRONIC LOW BACK STRAIN DUE TO HER 
ACCIDENT AND HER DISABILITY AT THAT TIME WAS GREATER THAN 4 0 PER 
CENT - THE INCREASED DISABILITY WAS DUE TO AGGRAVATION OF HER PRE
VIOUS INJURY, ON NOVEMBER 1 8 , 1 974 THIS REPORT WAS RECEIVED BY 
THE FUND, THE FUND DID NOTHING UNTIL JANUARY 2 4 , 1 9 7 5 AT WHICH TIME
IT ADVISED CLAIMANT THAT SHE HAD BEEN SCHEDULED TO BE EXAMINED BY 
THE ORTHOPEDIC CONSULTANTS ON FEBRUARY 6 , 1 975 . THE REPORT RESULT
ING FROM THAT EXAMINATION, RECEIVED BY THE FUND ON FEBRUARY 19,
1 9 7 5 , INDICATED THAT NO FURTHER TREATMENT WAS NECESSARY.' THERE
AFTER, THE MATTER WAS REFERRED TO THE EVALUATION DIVISION OF THE 
BOARD AND A DETERMINATION ORDER, MAILED MARCH 5 , 1 9 7 5 , DID NOT
AWARD ANY ADDITIONAL PERMANENT PARTIAL DISABILITY. CLAIMANT THEN 
AMENDED HER REQUEST FOR HEARING TO INCLUDE THE ISSUE OF PERMANENT 
DISABILITY.

The referee found that a comparison of the medical reports
REVEALED THAT CLAIMANT’S CONDITION DID NOT MATERIALLY CHANGE BE
TWEEN THE EXAMINATIONS CONDUCTED IN 197 1 AND THE EXAMINATION BY 
DR, CHERRY IN OCTOBER 1974, THE REFEREE CONCLUDED THAT, WHILE 
DR. CHERRY’S REPORT WAS SUFFICIENT TO CONFER JURISDICTION UPON HIM 
TO HOLD THE HEARING, THE EVIDENCE DID NOT JUSTIFY A FINDING THAT THE 
PERMANENT DISABILITY CLAIMANT SUFFERED AS A RESULT OF HER INJURY 
OF SEPTEMBER 2 , 1 96 9 HAD BECOME AGGRAVATED SUBSEQUENT TO THE LAST
AWARD OR ARRANGEMENT OF COMPENSATION WHICH WAS MARCH 1 4 , 1 9 72 .

The referee found that, although claimant’s condition had
NOT WORSENED, THE FUND HAD A DUTY WHEN IT RECEIVED CLAIMANT’ S RE
QUEST FOR BENEFITS, TOGETHER WITH DR. CHERRY’S REPORT ON NOVEMBER 18 

1 9 72 , TO DO SOMETHING. AN AGGRAVATION CLAIM IS TO BE CONSTRUED AS



A CLAIM IN THE FIRST INSTANCE AND THE FUND HAD 60 DAYS WITHIN WHICH 
TO EITHER ACCEPT OR DENY THE CLAIM, FURTHERMORE, PAYMENT OF COM
PENSATION FOR TEMPORARY TOTAL DISABILITY MUST COMMENCE WITHIN 
14 DAYS AFTER NOTICE OF THE CLAIM,

The REFEREE CONCLUDED that the fund neither commenced pay
ment OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY WITHIN 14 DAYS 
AFTER BEING NOTIFIED OF THE CLAIM, NOR DID IT ACCEPT OR DENY THE 
CLAIM WITHIN THE 6 0 DAYS PROVIDED BY STATUTE - THEREFORE, IT WAS 
PROPER TO IMPOSE PENALTIES UNDER THE PROVISIONS OF ORS 6 56,2 62 ( 8) 
AND AWARD AN ATTORNEY' S FEE UNDER THE PROVISIONS OF ORS 656,382 (1) 
FOR UNREASONABLE DELAY IN THE PAYMENT OF COMPENSATION AND UNREA
SONABLE RESISTANCE IN THE PAYMENT OF COMPENSATION.

The board, on de novo review, notes that the referee DISTIN
GUISHES HIS RULING IN THIS CASE FROM THAT MADE BY THE BOARD IN THE 
MATTER OF COMPENSATION OF PAULINE MORGAN, CLAIMANT (UNDERSCORED) , 
WCB CASE NO, 74 -8 53 , WHEREIN THE BOARD STATED THAT THE REFEREE 
HAVING HELD THAT THE MEDICAL REPORT WAS NOT SUFFICIENT TO CONFER 
JURISDICTION COULD NOT AWARD TEMPORARY TOTAL DISABILITY COMPENSA
TION, PENALTIES OR ATTORNEY’S FEES ON THE GROUND THAT IN THIS CASE 
DR, CHERRY’S REPORT WAS SUFFICIENT TO CONFER JURISDICTION, THE 
DISTINCTION IS WELL MADE - HOWEVER, OREGON LAWS 1 975 , CH 4 9 7 , SEC 1 
AMENDED ORS 6 5 6,2 73 AND ADEQUACY OF A PHYSICIAN'S REPORT IS NO 
LONGER JURISDICTIONAL.

The BOARD CONCURS IN THE FINDINGS AND CONCLUSIONS MADE BY 
THE REFEREE WITH RESPECT TO AFFIRMING THE DENIAL OF CLAIMANT'S 
CLAIM FOR AGGRAVATION AND ALSO WITH HIS IMPOSITION OF PENALTIES 
AND AWARD OF ATTORNEY* S FEES.

ORDER
The ORDER OF THE REFEREE DATED JULY 8 , 1 9 7 5 IS AFFIRMED.

WCB CASE NO. 74-2779 JANUARY 6, 1976

HAROLD AYER, CLAIMANT
EVOHL MALAGON, CLAIMANT’S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and moore.

The state accident insurance fund requests board review of
THE referee's ORDER WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT 
TOTAL DISABILITY EFFECTIVE MAY 3 , 1 9 74 ,

Claimant was involved in a car accident and suffered a com
pensable INJURY ON JUNE 6 , 1 970 - AT THAT TIME HE WAS 60 YEARS OLD, 
THE CLAIM WAS INITIALLY CLOSED ON NOVEMBER 6 , 1 970 WITH NO AWARD 
OF PERMANENT PARTIAL DISABILITY.

On OCTOBER 1 7 , 1 972 CLAIMANT FILED A CLAIM FOR AGGRAVATION
WHICH WAS DENIED BY THE FUND ON NOVEMBER 3 , 1 9 72 , AFTER A HEAR
ING REQUESTED BY CLAIMANT, THE REFEREE REMANDED THE CLAIM TO THE 
FUND, BASED ON A REPORT FROM DR. BROWN, A PSYCHIATRIST, AND THE 
OTHER MEDICAL AND LAY EVIDENCE WHICH INDICATED THAT CLAIMANT'S 
CONDITION HAD WORSENED. IT WAS DR. BROWN'S OPINION THAT BECAUSE



of claimant's depression, his level of anxiety indicated by tremor, 
a disturbed speech pattern and difficulty in concentration claimant
SHOULD RECEIVE PERIODIC AND SUPPORTIVE PSYCHOTHERAPEUTIC INTERVEN
TION,

The fund requested board review and the board affirmed the 
referee's order.

Dr, PARVARESH EXAMINED CLAIMANT on JANUARY 1 0 , 1 974 AND HIS 
CONCLUSION WAS THAT CLAIMANT COULD RETURN TO SOME EMPLOYMENT, HE 
DID NOT BELIEVE CLAIMANT WAS MALINGERING AS THERE WAS ENOUGH CLIN
ICAL EVIDENCE TO INDICATE ON-GOING NERVOUS TENSION. HE FELT THAT 
THE DEGREE OF PSYCHIATRIC PROBLEMS WAS APPARENTLY OF SUCH GRAVITY 
THAT WOULD PRECLUDE CLAIMANT FROM ENGAGING IN HIS PREVIOUS OCCU
PATION.

On MAY 1 , 1 974 , DR. BROWN, CLAIMANT'S TREATING PSYCHIATRIST, 
AFTER REVIEWING DR. PARVARESH* S REPORT OF JANUARY 1 5 , 1 97 5 , REITER
ATED HIS OPINION STATED IN HIS REPORT OF MAY 1 , 1 9 74 THAT HE CONSI
DERED CLAIMANT TO BE TOTALLY, AND FOR THE FORESEEABLE FUTURE, 
DISABLED AND UNABLE TO WORK.

The FUND REQUESTED CLOSURE ON MAY 7 , 1 9 74 , BASED UPON AN

EXAMINATION OF CLAIMANT BY DR. HARWOOD, MEDICAL EXAMINER FOR THE 
FUND, DR, HARWOOD, WHO EXAMINED CLAIMANT ON JULY 8 , 1 974 , FELT
THAT HIS CONDITION WAS MEDICALLY STATIONARY AND HAD BEEN FOR SOME 
TIME AND THAT ALTHOUGH claimant's PROBLEMS WERE NUMEROUS, NONE 
WERE RELATED TO HIS ACCIDENT AND THE CLAIM COULD BE CLOSED WITH
OUT ANY AWARD FOR PERMANENT PARTIAL DISABILITY. ON JULY 2 6 , 1 9 74
THE CLAIM WAS AGAIN CLOSED WITH A SECOND DETERMINATION ORDER WHICH 
AWARDED CLAIMANT NO PERMANENT PARTIAL DISABILITY BUT SOME ADDI
TIONAL TEMPORARY TOTAL DISABILITY COMPENSATION,

The claimant requested a hearing on the second determination 
ORDER - AT THIS HEARING, BASICALLY THE SAME MEDICAL EVIDENCE WAS 
RECEIVED AS HAD BEEN RECEIVED AT THE PREVIOUS HEARING INSOFAR AS 
IT RELATED TO CLAIMANT'S PSYCHOPATHOLOGY. THE DEPOSITION OF DR. 
BROWN INDICATES NO CHANGE IN HIS OPINION THAT CLAIMANT WAS PER
MANENTLY AND TOTALLY DISABLED AND WOULD BE SO FOR THE FORESEEABLE 
FUTURE - THIS, IN SPITE OF VIGOROUS CROSS-EXAMINATION BY THE COUN
SEL FOR THE FUND, DR. BROWN REITERATED HIS FORMER OPINION THAT 
ALTHOUGH CLAIMANT HAD PREEXISTING PSYCHIATRIC CONDITIONS THOSE 
CONDITIONS WERE AGGRAVATED BY THE INDUSTRIAL INJURY AND, AS A RE
SULT THEREOF, CLAIMANT WAS INCAPABLE OF FUNCTIONING AND HOLDING 
DOWN A GAINFUL OCCUPATION.

The referee found that the MEDICAL evidence indicated claim
ant HAD NOT SUFFERED A GREAT AMOUNT OF ORGANIC DISABILITY BUT THAT 
HE HAD SEVERE PSYCHOGENIC CONDITIONS WHICH WERE DIRECTLY RELATED 
TO HIS INDUSTRIAL INJURY. HE CONCLUDED THAT THIS MEDICAL EVIDENCE 
WAS SUFFICIENT TO INDICATE THAT FROM A PSYCHIATRIC CONDITION ALONE 
CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED AND INCAPABLE OF 
REGULARLY PERFORMING WORK IN A GAINFUL AND SUITABLE OCCUPATION. 
CLAIMANT IS MENTALLY UNABLE TO PERFORM ANY TYPE OF WORK. THE 
FUND OFFERED NO EVIDENCE TO SHOW THAT SOME TYPE OF SUITABLE WORK 
WAS AVAILABLE TO CLAIMANT ON A REGULAR AND CONTINUED BASIS.

The referee further concluded that,
ESTABLISHED THAT THE PSYCHOGENIC CONDITION 
TRIAL INJURY, THE INJURY HAD AGGRAVATED THE 
THE PRESENT OVERALL CONDITION OF CLAIMANT.
WAS PERMANENTLY AND TOTALLY DISABLED.

ALTHOUGH THE EVIDENCE 
PREEXISTED THE INPUS- 
CONDITION AND LED TO

HE FOUND THAT CLAIMANT



The board, on D£ novo review, affirms the findings and con
clusions OF THE REFEREE,

ORDER
The order of the referee dated may 21, 1975 is affirmed.

Claimant's counsel is awarded as a reasonable attorney's 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-1117 JANUARY 6, 1976 

PAUL BALEY, CLAIMANT
DYE AND OLSON, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY,
ORDER SETTING ASIDE ORDER OF DISMISSAL

On DECEMBER 1 7 , 1 97 5 AN ORDER OF DISMISSAL WAS ENTERED IN
THE ABOVE MATTER BECAUSE THE REQUEST FOR REVIEW APPARENTLY WAS 
UNTIMELY. SUBSEQUENTLY, IT WAS DISCOVERED THAT THE AMENDED 
OPINION AND ORDER RECITED THAT THE PARTIES HAD 3 0 DAYS FROM THE 
DATE OF THAT ORDER WITHIN WHICH TO REQUEST REVIEW,

The BOARD CONCLUDES THAT THE PARTIES HAD 30 DAYS FROM THE 
ENTRY OF THE AMENDED ORDER RATHER THAN THE ENTRY OF THE ORIGINAL 
OPINION AND ORDER WITHIN WHICH EITHER MIGHT REQUEST REVIEW.

The board further concludes that the second paragraph of
THE MOTION TO DISMISS FILED BY THE STATE ACCIDENT INSURANCE FUND 
SHOULD BE CONSTRUED AS A REQUEST BY THE FUND TO CROSS APPEAL THE 
OPINION AND ORDER AND WILL TREAT IT AS SUCH,

ORDER
The order of dismissal entered on December 17, 1975 is

HEREBY SET ASIDE AND THE REQUEST FOR REVIEW MAILED BY THE CLAIM
ANT ON DECEMBER 8 , 1 9 75 IS ACCEPTED AS A TIMELY REQUEST AND THE 
REQUEST MADE BY THE STATE ACCIDENT INSURANCE FUND FOR CROSS RE
VIEW IS ALSO ACCEPTED.

WCB CASE NO. 74-2898 J ANUARY 6, 1976 

ROBERT MEADER, CLAIMANT
BUSS, LEISHNER, LINDSTEDT, BARKER AND BUONO,

CLAIMANT'S ATTYS.
GEAR1N, CHENEY, LANDIS, AEBI AND KELLEY,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

The claimant requests board review of the referee's order
WHICH FOUND THAT CLAIMANT'S CLAIM FOR A HEARING LOSS WAS NOT COM
PENSABLE.

Claimant is a 44 year old truck driver, he commenced driving

DIESEL TRUCKS IN MARCH 19 6 8 FOR THE DEFENDANT EMPLOYER. CLAIMANT



CONTENDS THAT PRIOR TO THAT TIME HE WAS AWARE OF NO HEARING PROB
LEM - HE ALSO CONTENDS THAT THE TRUCK WHICH HE DROVE FOR THE EM
PLOYER WAS NOISIER THAN ANY OTHER DIESEL TRUCK HE HAD EVER DRIVEN. 
THIS STATEMENT WAS CONFIRMED BY A FELLOW EMPLOYEE WHO HAD DRI
VEN THE SAME TRUCK FOR APPROXIMATELY A YEAR AND A HALF.

Claimant was required by the department of transportation

TO TAKE A PHYSICAL EXAMINATION EVERY TWO YEARS. IN 1 9 7 0 HE PASSED 
THE HEARING TEST — HOWEVER, IN FEBRUARY 1 9 72 , HE FLUNKED THE EXAM
INATION AND WAS ORDERED TO OBTAIN A HEARING AID. HE DID SO AND WAS 
THEN ABLE TO MEET THE REQUIREMENTS AND CONTINUED DRIVING DIESEL 
TRUCKS.

In DECEMBER 1 973 CLAIMANT WAS SEEN BY DR. DEWEESE WITH RE
GARD TO A HEARING LOSS — THE TEST REVEALED A LIGHT LOSS OF HEARING 
IN BOTH EARS BETWEEN 5 0 AND 7 0 DECIBELS BELOW NORMAL - THE DOCTOR 
NOTED THAT THE PATTERN OF HEARING LOSS WAS NOT THAT NORMALLY SEEN 
FOLLOWING NOISE DAMAGE, NEVERTHELESS, HE ADVISED CLAIMANT TO OB
TAIN EAR PLUGS WHILE DRIVING DIESELS. THIS IS NOT ALLOWED UNDER THE 
DEPARTMENT OF TRANSPORTATION REGULATIONS, SO CLAIMANT TERMINATED 
HIS JOB, HE WAS SEEN LATER BY DR. METTLER COMPLAINING THAT HIS 
HEARING LOSS HAD INCREASED. DR. METTLER* S OPINION WAS THAT CLAIM
ANT HAD A SENSONEURAL HEARING LOSS, THAT THE CURVE REFLECTING THIS 
LOSS WAS NOT A TYPICAL NOISE INDUCED HEARING LOSS CURVE.

On MAY 2 9 , 1 97 4 SOUND LEVEL MEASUREMENTS WERE CONDUCTED 
INVOLVING SEVERAL OF THE DIESEL TANKERS USED BY THE EMPLOYER AND, 
AFTER TAKING INTO CONSIDERATION ALL OF THE FACTORS INVOLVED IN THE 
TEST, IT WAS FOUND THAT THE * DAILY NOISE DOSE* WAS WITHIN THE LIMITS 
SET BY FEDERAL AND STATE REGULATORY AGENCIES.

The referee found that the greater weight of the evidence
INDICATED THAT CLAIMANT* S HEARING LOSS DID NOT ARISE OUT OF AND IN 
THE COURSE AND SCOPE OF HIS EMPLOYMENT. THE REFEREE CONCLUDED 
THAT ALTHOUGH CLAIMANT HAD HONESTLY FELT HIS HEARING LOSS WAS 
CAUSED BY DRIVING DIESEL TRUCKS BECAUSE HE HAD BEEN UNAWARE OF 
ANY HEARING PROBLEM UNTIL HE FAILED THE 1 972 TEST, THERE WAS NO 
MEDICAL EVIDENCE RELATING THIS HEARING LOSS TO HIS JOB, THEREFORE, 
THE REFEREE FOUND THE CLAIM NOT COMPENSABLE.

The board, on de novo review, affirms and adopts the findings
AND CONCLUSIONS OF THE REFEREE AS ITS OWN.

ORDER
The order of the referee dated june 6, 1975 is affirmed.

SAIF CLAIM NO. B 53689 JANUARY 6, 1976 

CHARLES L. PECK, CLAIMANT
COONS, COLE AND ANDERSON,

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION PROCEEDING REFERRED FOR HEARING

On DECEMBER 1 7 , 1 9 7 5 CLAIMANT REQUESTED THE BOARD TO EXER

CISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8 AND REOPEN 
HIS CLAIM FOR THE INDUSTRIAL INJURY WHICH HE SUFFERED SOME TIME 
DURING THE EARLY PART OF 1 96 4 .



The request was SUPPORTED BY 2 5 ITEMS, mostly medical re
ports DATING FROM APRIL 22, 1964 TO JULY 2 6 , 1 9 7 S AND AN AFFIDAVIT 
FROM THE CLAIMANT,

On DECEMBER 30 , 1 9 7 5 THE STATE ACCIDENT INSURANCE FUND RE
SPONDED IN ACCORDANCE WITH RULE 8 3-810, RULES OF PRACTICE AND PRO
CEDURE, AND INDICATED IT AGREED THAT THE CLAIM WAS FAIRLY COMPLEX 
AND SHOULD BE REFERRED TO THE HEARINGS DIVISION FOR THE TAKING OF 
TESTIMONY AND THE MAKING OF A RECOMMENDATION BY THE REFEREE, BASED 
UPON SUCH TESTIMONY, ON THE EXTENT OF CLAIMANT'S PRESENT DISABILITY 
AS IT RELATES TO THE 1 96 4 INDUSTRIAL INJURY,

At the present time claimant HAS received awards in aggregate 
OF 80 PER CENT LOSS FUNCTION OF AN ARM FOR UNSCHEDULED DISABILITY 
OF THE BACK,

The BOARD CONCLUDES THAT THE ISSUE OF THE EXTENT OF CLAIM
ANT* S DISABILITY AT THE PRESENT TIME AND ITS RELATIONSHIP TO HIS 
1 96 4 IDUSTRIAL INJURY SHOULD BE REFERRED TO THE HEARINGS DIVISION 
WITH INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THIS ISSUE, 
UPON CONCLUSION OF THE HEARING, THE REFEREE SHALL CAUSE A TRAN
SCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE BOARD 
TOGETHER WITH HIS RECOMMENDATION ON THE ISSUE BEFORE HIM.

It IS SO ORDERED.

WCB CASE NO. 74-1974 JANUARY 6, 1976 

ALFRED PARKER, CLAIMANT
POZZI, WILSON AND ATCHISON, 

claimant's ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF
CROSS REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

The state accident insurance fund requests review by the 
board of the referee's order which granted claimant an award of
192 DEGREES FOR 6 0 PER CENT UNSCHEDULED LOW BACK DISABILITY. 
CLAIMANT CROSS REQUESTS REVIEW, CONTENDING HE IS PERMANENTLY 
AND TOTALLY DISABLED.

Claimant suffered a low back injury on September i, 1970.
ON OCTOBER 23, DR. H IE STAN D PERFORMED A LAMINECTOMY L4 —L5 . FOL
LOWING THIS SURGERY, CLAIMANT IMPROVED AND ATTEMPTED TO RETURN 
TO WORK AS A MECHANIC BUT WAS UNABLE TO CONTINUE. ON JULY 1 5 ,
197 1 A LUMBAR LAMINECTOMY WITH EXCISION OF HERNIATED INTERVERTE
BRAL DISC L4 — L5 WAS PERFORMED BY DR. HIE ST AN D. WHEN THE DOCTOR 
AGAIN SAW CLAIMANT ON AUGUST 27, THERE WAS MARKED IMPROVEMENT 
AND ONLY MINIMAL COMPLAINTS OF LOW BACK AND RIGHT EXTREMITY PAIN. 
DR. HIE ST AND PASSED AWAY ON OCTOBER 3 0, AND ON DECEMBER 1 5 , 
CLAIMANT WAS SEEN BY DR, BAKER.

On FEBRUARY 2 , 1 9 72 , CLAIMANT WAS REFERRED TO THE DISABILITY
PREVENTION DIVISION IN PORTLAND, A JOB CHANGE WITH NO HEAVY LIFT
ING, REPETITIVE BENDING OR STOOPING WAS RECOMMENDED AND ARRANGE
MENTS WERE MADE FOR CLAIMANT TO BE SEEN BY A COUNSELOR FROM THE 
DIVISION OF VOCATIONAL REHABILITATION. A PSYCHOLOGICAL EVALUATION 
FOUND CLAIMANT TO HAVE EXCELLENT RESOURCES INDICATIVE OF ADAPT
ABILITY TO RADIO SERVfCE AND REPAIR AND ALSO IN OTHER AREAS OF WORK.

2 4-



The back evaluation clinic on april 19, found that claimant's 
SYMPTOMS WERE RELATIVELY MINIMAL AT THAT TIME - IT WAS FELT THAT 
CLAIMANT PROBABLY COULD RETURN TO HIS FORMER OCCUPATION, DEPENDING 
UPON THE PARTICULAR DEMANDS OF THE PLACE WHERE HE WAS WORKING WITH 
RESPECT TO THE NECESSITY OF BENDING AND LIFTING, THEY FOUND LOSS 
OF FUNCTION OF THE BACK TO BE MILDLY MODERATE, DR, BAKER AGREED 
WITH THIS CONCLUSION,

Claimant's claim was closed by determination order mailed 
SEPTEMBER 2 0 , 1 97 2 WHICH AWARDED HIM 48 DEGREES FOR 15 PER CENT 
UNSCHEDULED LOW BACK DISABILITY,

Claimant enrolled at lane county community college for
TRAINING AS A RADIO AND TV REPAIRMAN, HE DID WELL, HOWEVER, HE WAS 
UNABLE TO ATTEND CLASSES REGULARLY BECAUSE OF HIS WIFE'S HEALTH 
AND HIS DIFFICULTY IN DRIVING BACK AND FORTH TO SCHOOL,

On JUNE 1 8 , 1 97 3 CLAIMANT SAW DR, BAKER STILL COMPLAINING
OF ACHING AND SORENESS WHICH HAD INCREASED IN SEVERITY IN THE MID 
AND LOWER LUMBAR BACK, RADIATING INTO THE RIGHT THIGH, DR, BAKER 
FELT CLAIMANT* S CONDITION HAD NOT CHANGED SUBSTANTIALLY SINCE HE 
HAD SEEN HIM IN SEPTEMBER 1 972 , BUT HE REFERRED HIM TO DR, SERBU,
A NEUROSURGEON WHO, ON SEPTEMBER 1 1 , 1 9 73 , PERFORMED THE THIRD 
LUMBAR LAMINECTOMY AND A FORAMINOTOMY OF THE L4 -L5 INTERSPACE 
OF CLAIMANT'S LUMBAR SPINE, CLAIMANT HAS NOT RETURNED TO ANY 
WORK SINCE THIS SURGERY,

On MARCH 5 , 1 9 74 A SECOND DETERMINATION ORDER AWARDED CLAIM

ANT AN ADDITIONAL 16 DEGREES,

Claimant was born and educated in norway, he came to the

UNITED STATES AT THE AGE OF 2 1 AND HIS EDUCATION IS EQUIVALENT TO 
MORE THAN A FOUR YEAR HIGH SCHOOL EDUCATION, HE HAS A RATHER DIVER
SIFIED WORK BACKGROUND IN AUTO MECHANICS AND MECHANICAL AND FARM 
MACHINERY WORK - HE HAS ALSO BEEN TRAINED IN DIESEL ENGINEERING 
AND WORKED AS A DIESEL MECHANIC, HE HAS WORKED AS A LOG TRUCK 
DRIVER AND MECHANIC AS WELL AS A UTILITY MAN ON A FARM, AFTER HIS 
SEPTEMBER 1 97 0 INJURY HE ATTEMPTED TO DRIVE A TRUCK FOR A NURSERY 
BUT COULD NOT DO SO. IN 1971 HE ATTEMPTED TO DRIVE A TAXI BUT HIS 
BACK PAIN REQUIRED HIM TO QUIT, SINCE 197 1 HE HAS BEEN IN CONTACT 
WITH THE DIVISION OF VOCATIONAL REHABILITATION COUNSELORS WEEKLY 
BUT WAS REQUIRED TO QUIT SCHOOL IN DECEMBER 1 9 73 BECAUSE OF THE 
LONG DRIVE BETWEEN HIS HOME IN FLORENCE AND THE COMMUNITY COLLEGE 
IN EUGENE.

Clai MANT WAS MOST RECENTLY SEEN BY DR, SERBU ON NOVEMBER 1 1 , 
1 9 74 , AFTER EXAMINATION, DR. SERBU AGREED WITH CLAIMANT'S CON
TENTIONS THAT HE COULD NOT NOW DO HEAVY DIESEL MECHANIC WORK, HOW
EVER, DR. SERBU FELT CLAIMANT WAS DEFINITELY EMPLOYABLE BUT LACKED 
MOTIVATION.

The referee found that the claimant's condition was not so

SEVERE THAT IT COULD BE SAID THAT, REGARDLESS OF MOTIVATION, CLAIM
ANT WAS NOT LIKELY TO BE ABLE TO ENGAGE IN A GAINFUL AND SUITABLE 
OCCUPATION. THE BURDEN OF PROVING ODD-LOT STATUS RESTS UPON THE 
CLAIMANT - NEITHER DR. BAKER NOR DR, SERBU CONSIDERED CLAIMANT 
TOTALLY DISABLED. DR. SERBU FELT CLAIMANT WAS DEFINITELY EMPLOY
ABLE AND DR. BAKER FELT THAT CLAIMANT WOULD BE ABLE TO HANDLE 
LIGHT WORK.



The referee concluded that the degree of obvious physical, 
impairment coupled with the other relevant factors such as age,
INTELLIGENCE, EDUCATION, TRAINABI LI TY AND GENERAL SUITABILITY TO 
THE EXISTING JOB MARKET, DO NOT PLACE CLAIMANT PR1MA FACIE IN THE 
ODD-LOT CATEGORY, THEREFORE, IT WAS NECESSARY FOR HIM TO OFFER 
EVIDENCE THAT HE ACTIVELY SOUGHT WORK,

The referee further concluded that claimant failed to do

THIS - HOWEVER, THE REFEREE, CITING CASES INVOLVING SIMILAR CIRCUM
STANCES AND THE AWARDS MADE IN SUCH CASES FOR THE WORKMAN'S DIS
ABILITY, FOUND THAT THE 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY 
AWARD DID NOT ADEQUATELY COMPENSATE CLAIMANT FOR HIS LOSS OF EARN
ING CAPACITY AND HE INCREASED THE AWARD TO 6 0 PER CENT,

The BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE THAT 
CLAIMANT'S APPARENT LACK OF MOTIVATION TO RETURN TO WORK AND HIS 
FAILURE TO OFFER EVIDENCE THAT HE HAS ACTIVELY SOUGHT WORK PRE
CLUDES HIM FROM ESTABLISHING PRIMA FACIE THAT HE FALLS WITHIN THE 
ODD—LOT CATEGORY AND, THEREFORE, CLAIMANT CANNOT BE CONSIDERED 
AS PERMANENT AND TOTALLY DISABLED UNDER THE ODD-LOT DOCTRINE,

The BOARD FURTHER FINDS THAT, ALTHOUGH THE PROGNOSIS FOR 
CLAIMANT’S RETURN TO GAINFUL EMPLOYMENT IN LIGHT TYPE WORK IS 
GOOD, NEVERTHELESS, A LARGE SEGMENT OF THE LABOR MARKET IS NOW 
FORECLOSED TO CLAIMANT AND HE HAS SUFFERED A SUBSTANTIAL LOSS OF 
HIS EARNING CAPACITY AS A RESULT THEREOF,

The board concurs in the findings and conclusions of the ref
eree AND AFFIRMS HIS ORDER,

ORDER
The order of the referee dated may 9, 1975 is affirmed. 

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO, 74-2353 JANUARY 7, 1976 

MILTON BUGGE, CLAIMANT
CARLOTTA SORENSEN, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners moore and sloan.

The state accident insurance fund has requested board re
view OF A REFEREE'S ORDER FINDING - (I) CLAIMANT WAS SUFFERING
AN OCCUPATIONAL DISEASE AND - (2) THAT HIS CLAIM FOR BENEFITS HAD 
BEEN TIMELY FILED.

Claimant is a 56 year old man who, in the course of his em
ployment at THE OREGON STATE PENITENTIARY OVER THE PAST 2 1 YEARS 
WAS CONSTANTLY EXPOSED TO WOOD DUST - FIRST WHILE WORKING AS A 
VOCATIONAL INSTRUCTOR AND LATER AS SUPERINTENDENT OF THE FURNI
TURE FACTORY.

Over the years claimant gradually developed an allergic
REACTION IN HIS LUNGS TO, AMONG OTHER THINGS, WOOD DUST. AS A 
RESULT HE EVENTUALLY GAVE UP HOBBY WOODWORKING BUT CONTINUED



WORKING AT THE PENITENTIARY, ALU THE WHILE GETTING GRADUALLY WORSE 
AND WORSE,

Clai MANT HAD BEEN AWARE OF HIS ALLERGIC CONDITION FROM 196 1 
AND THAT WOOD DUST WAS CONNECTED WITH ITS CAUSE - BUT NOT UNTIL 
MARCH 26 , 1 974 WAS IT SUGGESTED THAT HE REMOVE HIMSELF FROM THE
WOOD DUST EXPOSURE AT WORK, AT NO TIME DID ANY OF HIS PHYSICIANS 
TELL HIM, SIMPLY AND DIRECTLY, THAT HE WAS SUFFERING FROM AN OCCU
PATIONAL DISEASE, CLAIMANT FILED A CLAIM FOR WORKMEN'S COMPENSA
TION BENEFITS ON JUNE 6 , 1 974 AND MANAGED TO KEEP WORKING UNTIL
AUGUST 3 0 , 1 974 BEFORE PERMANENTLY QUITTING WORK, AFTER QUITTING, 
HIS CONDITION IMPROVED,

The fund denied the claim on the grounds that claimant's
CONDITION DID NOT ARISE OUT OF AND IN THE SCOPE OF EMPLOYMENT AND 
THAT THE CLAIM WAS VOID BECAUSE IT WAS NOT FILED WITHIN 180 DAYS 
FROM THE TIME CLAIMANT WAS DISABLED OR INFORMED BY A PHYSICIAN 
THAT HE WAS SUFFERING AN OCCUPATIONAL DISEASE,

OrS 65 6.802 DEFINES AN OCCUPATIONAL DISEASE AS -

'ANY DISEASE OR INFECTION WHICH ARISES OUT OF AND IN 
THE SCOPE OF THE EMPLOYMENT, AND TO WHICH AN EMPLOYEE 
IS NOT ORDINARILY SUBJECTED OR EXPOSED OTHER THAN DURING 
A PERIOD OF REGULAR ACTUAL EMPLOYMENT THEREIN.'

The state accident insurance fund contends that claimant
WAS ORDINARILY EXPOSED TO WOOD DUST AT TIMES 'OTHER THAN DURING 
A PERIOD OF REGULAR ACTUAL EMPLOYMENT' AT THE PENITENTIARY AND 
THEREFORE, BY DEFINITION, CLAIMANT HAS NOT SUFFERED AN 'OCCUPA
TIONAL' DISEASE.

It appears from the evidence that claimant's primary expo
sure - THE (UNDERSCORED) MATERIAL FACTOR IN CAUSING HIS ALLERGIC 
REACTION — WAS CONTRIBUTED BY HIS EMPLOYMENT.

The medical board of review's factual decision in beaudry v.
WINCHESTER PLYWOOD (UNDERSCORED), 2 5 5 OR 5 0 4 ( 1 970) DOES NOT
DETRACT IN ANY WAY FROM THE COURT'S RULING THAT THE DEFINITIONAL 
LIMITATION MAY BE MET IF A FAMILIAR HARMFUL ELEMENT IS PRESENT 
TO AN UNUSUAL DEGREE.

We CONCLUDE THE CLAIMANT IS SUFFERING AN OCCUPATIONAL DISEASE 
AS DEFINED BY ORS 6 56.802 .

The next question is whether claimant's claim for benefits

WAS TIMELY.

OrS 6 5 6.807 PROVIDES THAT A CLAIM FOR OCCUPATIONAL DISEASE 
BENEFITS IS VOID UNLESS IT IS FILED '... WITHIN 180 DAYS FROM THE 
DATE THE CLAIMANT BECOMES DISABLED OR IS INFORMED BY A PHYSICIAN 
THAT HE IS SUFFERING FROM AN OCCUPATIONAL DISEASE, WHICHEVER IS 
LATER. '

The FUND CONTENDS THAT CLAIMANT HAS KNOWN FOR YEARS THAT HIS 
WORK WAS AGGRAVATING HIS CONDITION AND THAT HE WAS 'DISABLED* AT 
LEAST EIGHT YEARS BEFORE HE LEFT HIS EMPLOYMENT.

We HAVE PREVIOUSLY RULED IN ELIZABETH SIMMONS, WCB 73-1 07 0 
(UNDERSCORED) ( MAY 2 2 , 1 974 ), THAT 'DISABILITY' OCCURS WHEN MEDI
CAL SERVICES ARE REQUIRED FOR THE CONDITION RATHER THAN RELATING 
DISABILITY TO INABILITY TO WORK. REGARDLESS OF THE VALIDITY OF THAT 
RULING, IT APPEARS CLAIMANT'S CLAIM WAS TIMELY FILED IN THIS INSTANCE



Claimant was never informed specifically that he had an
* OCCUPATIONAL DISEASE*. IT WAS ONLY MADE CLEAR TO HIM FOR THE 
FIRST TIME ON MARCH 26 , 1 974 THAT HIS WORK EXPOSURE WAS THE MA
TERIAL FACTOR WHICH WAS CAUSING HIS LUNG PROBLEM.

We think under Templeton v. pope and talbot, inc. (under
scored) , 7 OR APP 119 (19 7 1), THAT THE 180 DAY PERIOD BEGAN RUN
NING ON MARCH 2 6 , 1 9 74. SINCE CLAIMANT FILED HIS CLAIM ON JUNE 6,
1 974 , THE CLAIM WAS TIMELY FILED AND THE REFEREE* S ORDER SHOULD 
THEREFORE BE AFFIRMED IN ITS ENTIRETY.

Because the claimant relied on the briefs filed with the 
referee for his argument on board review, an attorney* s fee of 
ONLY 1 00 DOLLARS, PAYABLE TO CLAIMANT* S ATTORNEY BY THE STATE 
ACCIDENT INSURANCE FUND, SHOULD BE AWARDED,

It IS SO ORDERED.

WCB CASE NO. 74-1690 J ANUARY 7, 1976 

JAMES KLEATSCH, CLAIMANT
Coons, cole and anderson, 

claimant’ s attys.
COSGRAVE AND KESTER, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by'board members wilson and sloan.

Cla IMANT HAS REQUESTED BOARD REVIEW OF A REFEREE* S ORDER 
WHICH FOUND CLAIMANT HAD SUFFERED NEITHER TEMPORARY OR PERMANENT 
DISABILITY FROM THE INJURY IN QUESTION,

On REVIEW, CLAIMANT SEEKS AN AWARD OF TEMPORARY PARTIAL 
DISABILITY, PENALTIES AND AN ATTORNEY’S FEE PLUS A REFERRAL OF 
THE CLAIM TO THE BOARD’S EVALUATION DIVISION FOR ASSESSMENT OF 
THE EXTENT OF PERMANENT DISABILITY, HE OBJECTS TO THE REFEREE’S 
FINDING THAT NO PERMANENT DISABILITY EXISTS SINCE THE PARTIES SPE
CIFICALLY AGREED THAT QUESTION WAS NOT AN ISSUE AT THE HEARING AND 
AS A CONSEQUENCE NO SIGNIFICANT EVIDENCE WAS PRESENTED ON THE SUB
JECT, THE EMPLOYER CONCURS WITH THE CLAIMANT* S STATEMENT THAT 
EXTENT OF PERMANENT DISABILITY WAS NOT AN ISSUE FOR THE REFEREE 
TO DECIDE.

THE ESSENTIAL FACTS ARE THESE, CLAIMANT, A THEN 3 5 YEAR OLD 
SERVICE STATION MANAGER, SUFFERED AN OCCUPATIONAL INJURY ON MAY 7,
1 973 WHEN HE WAS RENDERED MOMENTARILY UNCONSCIOUS BY A BLOW TO 
THE HEAD DURING A ROBBERY OF THE SERVICE STATION,

Examination at mercy hospital revealed only a contusion of
THE SKULL. CLAIMANT WAS ADVISED TO REST A DAY AND THEN RETURN TO 
WORK.

When he returned" to the job he was summarily fired, not be
cause OF ANY PHYSICAL INABILITY TO DO THE WORK, BUT BECAUSE OF THE
employer’s policy of firing any station manager whose station had
BEEN ROBBED. -CLAIMANT EVENTUALLY FOUND OTHER WORK BUT COMPLAINS 
OF HEADACHES THAT HAVE CAUSED HIM TO LOSE WORK. C LAI M ANT SOUGHT 
TIME LOSS COMPENSATION FROM THE INSURER ON THIS ACCOUNT BUT NONE 
WAS PAID. THE CLAIM WAS NEVER SUBMITTED TO THE EVALUATION DIVISION 
OF THE WORKMEN’S COMPENSATION BOARD.



After the hearing, the referee found no time loss or permanent

DISABILITY HAD RESULTED FROM THE INJURY AND ISSUED HIS OPINION AND 
ORDER TO THAT EFFECT, INTENDING IT TO SERVE AS A DETERMINATION ORDER 
WITHIN THE MEANING OF ORS 6 5 6.2 6 8 .

We agree with the referee's conclusion that claimant is not
ENTITLED TO TEMPORARY TOTAL OR TEMPORARY PARTIAL DISABILITY BECAUSE 
OF HIS ABILITY TO RETURN TO HIS REGULAR EMPLOYMENT ON MAY 9 , 1 973 .
THEREFORE THAT PART OF HIS ORDER SHOULD BE AFFIRMED.

Whether the headaches of which claimant now complains con
stitute A PERMANENT disabling condition should be decided in the 
FIRST INSTANCE BY THE BOARD'S EVALUATION DIVISION. NO ONE INTENDED 
THE REFEREE'S ORDER IN QUESTION TO BE A FIRST DETERMINATION ORDER,

The matter should therefore be referred to the evaluation
DIVISION FOR ENTRY OF A DETERMINATION ORDER CONCERNING CLAIMANT'S 
PERMANENT DISABILITY, IF ANY.

Since claimant's attorney has not yet secured any compen
sation FOR CLAIMANT, NO ATTORNEY'S FEE HAS ACCRUED. HOWEVER, HE 
HAS BEEN INSTRUMENTAL IN GETTING THE MATTER REFERRED TO EVALUATION 
DIVISION. IF THE DETERMINATION ORDER FINDS CLAIMANT PERMANENT 
PARTIALLY DISABLED, CLAIMANT'S ATTORNEY SHOULD BE GRANTED 25 PER 
CENT OF THE PERMANENT DISABILITY COMPENSATION AWARDED, TO A MAXI
MUM OF 2 , 000 DOLLARS AS A REASONABLE ATTORNEY'S FEE.

ORDER

That part of the referee's order finding claimant has not

SUFFERED ANY COMPENSABLE TIME LOSS AS A RESULT OF HIS INJURY OF 
MAY 7 , 1 9 7 3 , IS HEREBY AFFIRMED.

That part of the referee's order finding claimant medically

STATIONARY WITHOUT PERMANENT DISABILITY AND CLOSING HIS CLAIM PUR
SUANT TO ORS 656.268(2) IS HEREBY REVERSED AND THE MATTER IS HERE
BY REFERRED TO THE EVALUATION DIVISION OF THE WORKMEN'S COMPEN
SATION BOARD FOR DETERMINATION OF THESE ISSUES.

WCB CASE NO. 74-4192 JANUARY 7, 1976

WILLIAM FERDIG, CLAIMANT
A. C. ROLL, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by commissioners wilson and sloan,

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR 
ACCEPTANCE AND PAYMENT OF COMPENSATION FROM AUGUST 17, 197 3 
UNTIL TERMINATION IS AUTHORIZED PURSUANT TO ORS 656.268.

Claimant sustained a compensable industrial injury on august

1 7 , 1 973. FOLLOWING THIS INJURY, CLAIMANT SUSTAINED SUBSEQUENT 
INTERVENING INJURIES, HOWEVER, THE REFEREE AT HEARING, CONCLUDED 
THAT CLAIMANT'S PRESENT PHYSICAL CONDITION WAS COMPENSABLE AS 
A DIRECT AND NATURAL RESULT OF THE INDUSTRIAL ACCIDENT OF AUGUST 17, 
1 97 3 .



The board, on de novo review, concurs with the referee's

FINDINGS AND AFFIRMS AND ADOPTS HIS ORDER,

ORDER

The ORDER OF THE REFEREE DATED APRIL 22 , 1 9 75 IS AFFIRMED,

Claimant’s counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 74-2937 JANUARY 8, 1976 

GERALD D. HEDEN, CLAIMANT
GALE K. POWELL, CLAIMANT’S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT-

Reviewed by commissioners wilson and moore,

, The claimant requests board review of the referee’s order

WHICH AFFIRMED THE DETERMINATION ORDER MAILED JUNE 27 , 1 975 WHERE
BY CLAIMANT WAS AWARDED TEMPORARY TOTAL DISABILITY FROM NOVEM
BER 4 , 1 973 THROUGH MAY 3 0 , 1 974 AND NO PERMANENT DISABILITY,

Claimant suffered a compensable vitreous hemorrhage on

NOVEMBER 4 , 1 9 73 WHILE LIFTING ROCKS, CLAIMANT WAS TREATED BY
DR. DELP,, AN OPHTHALMOLOGIST, WHO FELT CLAIMANT’S DIABETIC CON
DITION AND HIS HYPERTENSION WHEN COMBINED WITH THE HEAVY LIFTING 
CAUSED THE BLEEDING.

. Dr. DELP, WHO CONTINUED TO TREAT CLAIMANT THROUGH MAY 6,
1 97 4 , TESTIFIED THAT BECAUSE OF CLAIMANT’S CONDITION HE SHOULD 
NOT DO HEAVY WORK BECAUSE IT WOULD AGGRAVATE HIS BASIC CONDITION - 
HOWEVER, THE DOCTOR INDICATED THAT THE INJURY DID NOT AGGRAVATE 
THE CLAIMANT’S DIABETIC CONDITION AND HE SUGGESTED A FURTHER EXAM
INATION AND POSSIBLE TREATMENT. HE FELT CLAIMANT WAS MEDICALLY 
STATIONARY AS OF MAY 6 , 1 9 74 INSOFAR AS THE CONDITION CAUSED BY
THE INDUSTRIAL ACCIDENT WAS CONCERNED.

Claimant was then seen by dr. meyer, another ophthalmologist,
WHO INDICATED BY HIS REPORT OF JANUARY 3 0 , 1 974 THAT CLAIMANT’ S
TREATMENT WAS NOT CURATIVE BUT WAS PREVENTIVE AND THAT THE RETINA 
COULD FORM NEW VESSELS IN THE FUTURE. HE ALSO FELT THAT HEAVY 
LIFTING, STRAINING OR INCREASE IN BLOOD PRESSURE COULD CAUSE THE 
BLEEDING.

Claimant contends that he was not medically stationary as

OF MAY 3 0 , 1 9 74 OR, IF HE WAS MEDICALLY STATIONARY AT THAT TIME,
THAT HE IS ENTITLED.TO AN AWARD OF PERMANENT DISABILITY.

The referee found that the total medical evidence, especially

THAT OF DR. MEYER, INDICATED THAT CLAIMANT WAS MEDICALLY STATION
ARY IN MAY 1 9 74 . HE CONCLUDED CLAIMANT WAS NOT ENTITLED TO ANY 
ADDITIONAL TEMPORARY DISABILITY.

. The referee also found that, based on dr, meyer’s reports,
THE LIFTING INCIDENT DID NOT HAVE ANYTHING TO DO WITH CLAIMANT1 S 
DIABETIC PROCESS BUT ONLY PRODUCED THE VISUAL BLEEDING AND WHEN 
DR. MEYER EXAMINED CLAIMANT ON JANUARY 2 7 , 1 9 7 5 , CLAIMANT NO



LONGER HAD ANY EYE PROBLEMS, NOR WAS THERE ANY EVIDENCE OP BLEED
ING.

The referee concluded that claimant's physical working

LIMITATIONS WERE IMPOSED BY THE UNDERLYING DIABETIC EYE CONDITION 
NOT BY THE INDUSTRIAL INCIDENT AND, THEREFORE, CLAIMANT WAS NOT 
ENTITLED TO AN AWARD FOR PERMANENT DISABILITY. THERE WAS NO 
EVIDENCE THAT CLAIMANT SUFFERED ANY COMPENSABLE LOSS OF VISION 
BECAUSE OF THE INJURY OF NOVEMBER 4, 1 9 73 .

The board, on de novo review,
OF THE REFEREE.

affirms the opinion AND ORDER

ORDER

The order of the referee DATED JULY 7 , 1 975 IS AFFIRMED.

WCB CASE NO. 74-4168 JANUARY 8, 1976

THE BENEFICIARIES OF

HAROLD M. PADDEN, JR.. DECEASEDGALTON AND POPICK, CLAIMANT' S ATTYS.
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY BENEFICIARIES 
CROSS REQUEST FOR REVIEW BY EMPLOYER

Reviewed by commissioners wilson and moore.

The claimant (widow of the workman) requests board review
OF THE REFEREE'S ORDER WHICH GRANTED AN AWARD OF 2 5 6 DEGREES FOR 
8 0 PER CENT UNSCHEDULED LOW BACK DISABILITY AFTER FIRST RULING 
THAT THE DECEASED WORKMAN'S CAUSE OF ACTION SURVIVED HIM.

The WORKMAN SUSTAINED a COMPENSABLE INJURY ON JUNE 4 , 1974

AND BY DETERMINATION ORDER DATED OCTOBER 1 3 , 1 974 , HE RECEIVED
AN AWARD OF 192 DEGREES FOR 6 0 PER CENT UNSCHEDULED LOW BACK DIS
ABILITY. ON NOVEMBER 1 8 , 1 9 74 THE WORKMAN REQUESTED A HEARING
BUT ON JANUARY 2 8 , 1 9 7 5 , HE DIED AS A RESULT OF A CEREBRAL VASCULAR
ACCIDENT DUE TO ARTERIOSCLEROSIS, UNRELATED TO HIS INDUSTRIAL INJURY.

The REFEREE, RELYING UPON ORS 656,218(3) , AS AMENDED BY 
OREGON LAWS 1 973 , CH 355, SEC 1 , CONCLUDED THAT A WORKMAN' S 
CAUSE OF ACTION IN WORKMEN'S COMPENSATION CASES SURVIVES HIS 
DEATH, AT LEAST TO A SPECIFIED CLASS OF PERSONS AND THAT THE WORK
MAN* S WIDOW FELL WITHIN THIS CLASSIFICATION. THE REFEREE CONCLU
DED THAT CLAIMANT HAD A RIGHT TO HAVE THE EXTENT OF HER LATE HUS
BAND1 S DISABILITY EVALUATED AND DETERMINED.

With respect to the extent of the workman's disability
PRIOR TO HIS DEATH, THE REFEREE FOUND THAT THE WORKMAN COULD NOT 
HAVE BEEN CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED AS THE 
CLAIMANT CONTENDED - HOWEVER, HE DID FIND THAT THE LOSS OF WAGE 
EARNING CAPACITY WHICH CLAIMANT HAD SUFFERED PRIOR TO HIS DEMISE 
WAS GREATER THAN THAT FOR WHICH HE HAD BEEN AWARDED.

The referee concluded that although the workman had made 
A DECISION TO RETIRE BECAUSE OF THE BACK PAIN, THE EVIDENCE INDI
CATED THAT PRIOR TO THE INDUSTRIAL INJURY OF JUNE 4 , 1 9 74 , CLAIM
ANT HAD BEEN ABLE TO DO HEAVY WORK INVOLVING LIFTING AND BENDING



BUT THAT SUBSEQUENT TO THAT INJURY HE WAS NO LONGER ABLE TO TOLER
ATE SUCH ACTIVITY. HE FURTHER CONCLUDED THAT TAKING INTO CONSIDER
ATION THE WORKMAN’S PHYSICAL DISABILITY, HIS AGE, WHICH WAS APPROXI
MATELY 58, HIS WORK BACKGROUND AND EDUCATION, CLAIMANT HAD SUFFERED 
A LOSS OF WAGE EARNING CAPACITY EQUAL TO 8 0 PER CENT,

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE’S OPINION 
AND ORDER AND ADOPTS THE FINDINGS AND CONCLUSIONS CONTAINED THEREIN 
AS ITS OWN.

ORDER

The ORDER OF THE REFEREE DATED MAY 9 , 1 9 75 IS AFFIRMED.

WCB CASE NO. 75-1669 J ANUARY 8, 1976 

JOANN ROHRS, CLAIMANT
BUSS, LEICHNER, LINDSTEDT, BARKER AND BUONO,

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

The claimant requests board review of the referee’s order
WHICH DENIED HER CLAIM FOR WORKMEN’S COMPENSATION BENEFITS.

Claimant, a cocktail waitress employed at Oliver’s, on

DECEMBER 1 8 , 1 9 74 , FELL STRIKING THE BACK OF HER HEAD WHILE IN A
PARKING LOT WHERE SHE HAD PARKED HER CAR, CLAIMANT HAD PUNCHED 
OUT ON THE TIME CLOCK AND WAS PREPARING TO DRIVE HOME WHEN THE 
INCIDENT OCCURRED.

Claimant filed a claim which was denied by the fund, the

MATTER WAS SUBMITTED TO THE REFEREE UPON A STIPULATION OF FACTS.

The referee found that none of the employees of Oliver’s

WERE REIMBURSED FOR THEIR PARKING FEES, CLAIMANT HAD THE OPTION 
OF PARKING WHEREVER SHE WISHED DURING HER WORKING HOURS AND THERE 
WAS NO DESIGNATED AREA WHERE THE EMPLOYEES HAD TO PARK ACCORDING 
TO COMPANY REGULATIONS.

The referee concluded claimant DID not FALL WITHIN the excep
tions to the ’going AND COMING’ RULE BECAUSE THE EMPLOYER HAD NO 
CONTROL OVER WHERE CLAIMANT PARKED HER CAR, NOR DID IT CONTRIBUTE 
IN ANY WAY TO ANY TYPE OF HAZARD TO WHICH CLAIMANT MIGHT BE EX
POSED AS A RESULT OF PARKING HER CAR IN THE GARAGE. HE CONCLUDED 
THAT CLAIMANT HAD NOT SUFFERED A COMPENSABLE INJURY, THEREFORE,
THE DENIAL OF HER CLAIM WAS PROPER,

, The board, on de novo review, affirms and adopts the find
ings AND CONCLUSIONS OF THE REFEREE.

ORDER

The order of the referee dated july 29, 1975 is affirmed.



WCB CASE NO. 75-1062 J ANUARY 8, 1976 

JIMMY H. MORGAN, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,

CLAIMANT1 S ATTYS.
JAQUA AND WHEATLEY, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of a referee's order which
AFFIRMED A DETERMINATION ORDER ISSUED MARCH 6 , t 9 75 AWARDING 
CLAIMANT 1 12 DEGREES FOR 3 5 PER CENT UNSCHEDULED LOW BACK DISA
BILITY,

. Claimant, a 46 year old diesel mechanic, sustained a com
pensable INJURY ON FEBRUARY 1 5 , 1 974 WHEN HE FELL FROM A CATER
PILLAR TRACTOR, DR, PETER J, COOKSON DIAGNOSED ACUTE SCIATIC 
NERVE PAIN AND PRESCRIBED REST AND PAIN MEDICATION, THE PAIN PER
SISTED AND CLAIMANT RECEIVED CHIROPRACTIC TREATMENTS WHICH DID 
NOT IMPROVE HIS CONDITION,

Claimant saw dr, thomas j, martens, who, on june i e, 1974, 
PERFORMED A LUMBAR LAMINECTOMY AND D1 SCO I DEC TOM Y, BILATERALLY, 
AT . L4 —5 ,

Claimant RETURNED TO WORK ON SEPTEMBER 2 3 , 1 9 74 BUT QUIT 
ON DECEMBER 1 8 , 1 974 BECAUSE OF PAIN AND DISCOMFORT AND ALSO BE
CAUSE HE WAS BEING SO ADVISED BY HIS DOCTOR, SINCE LEAVING HIS 
EMPLOYER, CLAIMANT HAS ASSISTED IN LIGHT WORK IN A TAVERN WHICH 
HE AND HIS WIFE PURCHASED IN JULY 1 974 ,

The referee found that although claimant was precluded
FROM RETURNING TO HEAVY WORK, HE HAD NOT SOUGHT ANY WORK EXCEPT 
THE TAVERN WORK, THEREFORE, IT HAD NOT BEEN ESTABLISHED WHAT HE 
COULD OR COULD NOT DO, WHEN CONTACTED BY A VOCATIONAL REHABILI
TATION COUNSELOR, CLAIMANT APPARENTLY EXPRESSED LITTLE INTEREST 
IN RETRAINING TO HER AND HER FILE WAS CLOSED, ( EX, A-1 3 ) .

The referee concluded the award of 35 per cent adequately
COMPENSATED CLAIMANT FOR HIS LOSS OF EARNING CAPACITY,

The BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS OF 
THE REFEREE, THE BOARD NOTES THAT CLAIMANT’S DISABILITY WAS EVAL 
UATED FOLLOWING A PERSONAL INTERVIEW WITH CLAIMANT BY THE EVALU
ATION DIVISION,

ORDER
The order of the referee dated july is, 1975 is affirmed.



WCB CASE NO. 74-2173 JANUARY 9, 1976

HARRY W. ROBERTS, CLAIMANT
GALTON AND POPICK, CLAIMANT* S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE ,

DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant seeks board review of the referee's order which
AFFIRMED THE DECEMBER 2 0 , 1 9 74 DENIAL BY THE EMPLOYER OF. CLAIMANT'S
CLAIM FOR AGGRAVATION OF HIS BACK INJURY OF DECEMBER 2 9 , 1 969 .
CLAIMANT ALSO, IN THE ALTERNATIVE, REQUESTS THE BOARD TO EXERCISE ITS 
OWN MOTION JURISDICTION PURSUANT TO ORS 6 56.2 7 8 AND AWARD CLAIMANT 
EITHER A SUBSTANTIAL INCREASE IN PERMANENT PARTIAL DISABILITY OR 
AWARD PERMANENT TOTAL DISABILITY.

The HEARINGS BEFORE THE REFEREE INVOLVED TWO SEPARATE AGGRA
VATION CLAIMS - (1) A NERVE ENTRAPMENT OPERATION RELATED TO A
1 96 7 HERNIORRHAPHY, IN TURN RELATED TO A COMPENSABLE INJURY SUF
FERED ON JULY 1 4 , 1 96 7 , AND (2) AN ALLEGED INCREASED LOW BACK
DISABILITY RELATED TO A COMPENSABLE INJURY SUFFERED ON DECEMBER 
29,1969.

Claimant's claim for aggravation of his back injury, based

UPON THE REPORT OF DR. CHERRY, WAS DENIED ON DECEMBER 2 0 , 1 974 .
AT THE HEARING ON JANUARY 1 3 , 1 97 5 , ONLY THE MERITS OF THE BACK
CLAIM WERE LITIGATED AS IT WAS ANTICIPATED THAT THE NERVE ENTRAP
MENT OPERATION CLAIM WOULD BE RESOLVED BY A STIPULATION — HOWEVER, 
THIS WAS NOT ACCOMPLISHED. ON MARCH 4 , 1 975 THE EMPLOYER AND ITS
CARRIER ADMITTED ERROR IN PAST HANDLING OF THE NERVE ENTRAPMENT 
OPERATION CLAIM AND INDICATED THAT THEY WOULD MAKE FULL RESTITU
TION BY ACCEPTING THE CLAIM AND PAYING ALL TEMPORARY TOTAL DISA
BILITY COMPENSATION TO WHICH CLAIMANT WAS ENTITLED PLUS A 25 PER 
CENT PENALTY ON SUCH COMPENSATION PAID BETWEEN JULY 1 , 1 9 73 AND
SEPTEMBER 1 7 , 1 973.

Claimant suffered a compensable injury on july 14, i 967 to

HIS LOW BACK AND TO THE RIGHT INGUINAL AREA WHICH REQUIRED A RIGHT 
INGUINAL HERNIORRHAPHY ON AUGUST 1 5 , 1 96 7 . SINCE THE OPERATION
CLAIMANT HAS INTERMITTENTLY COMPLAINED TO THE PHYSICIANS ABOUT 
PAIN IN THIS AREA. THE CLAIM WAS CLOSED BY DETERMINATION ORDER 
MAILED OCTOBER 1 6 , 1 97 0 WHICH AWARDED CLAIMANT NO PERMANENT
PARTIAL DISABILITY,

On DECEMBER 2 9 , 1 9 6 9 CLAIMANT HAD SUFFERED A FURTHER COM

PENSABLE INJURY TO HIS LOW BACK WHILE WORKING AS A TRUCK DRIVER 
AND HE HAS NOT WORKED SINCE THAT DATE. THE BACK EVALUATION CLINIC 
DIAGNOSED A CHRONIC LUMBAR STRAIN AND PROGRESSING PREEXISTING 
DEGENERATIVE ARTHRITIS AND OSTEOARTHRITIS IN THE LUMBAR SPINE AND 
THE SKELETAL SYSTEM WITH MILD PERMANENT DISABILITY AS A RESULT 
OF THE INDUSTRIAL INJURY, THIS CLAIM WAS CLOSED BY DETERMINATION 
ORDER MAILED OCTOBER 16 , 1 970 WHEREBY CLAIMANT WAS AWARDED 6 4
DEGREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY PLUS 64 
DEGREES FOR PERMANENT LOSS OF WAGE EARNING CAPACITY, A TOTAL OF 
128 DEGREES FOR 4 0 PER CENT UNSCHEDULED DISABILITY.

On FEBRUARY 2 1 , 1 973 DR. GIANELLI ADVISED THE EMPLOYER AND
ITS CARRIER THAT MEDICAL CARE MIGHT BE NEEDED FOR CLAIMANT’S 
GROIN COMPLAINTS - EVENTUALLY IT WAS VERIFIED, THROUGH A NEURO
LOGICAL CONSULTATION, THAT AN OPERATION TO FREE ENTRAPPED NERVES



IN THE AREA OF THE HERNIA OPERATION WAS NECESSARY. THE SURGERY 
WAS DONE ON JULY 3 1 , 1 9 73 BY DR. GIANELLI WHO LATER ADVISED THE 
CARRIER THAT CLAIMANT WAS PROBABLY ENTITLED TO TEMPORARY TOTAL 
DISABILITY COMPENSATION FOR A PERIOD OF ABOUT SIX WEEKS AFTER THE 
SURGERY AND THAT CLAIMANT WAS FREE OF SIGNIFICANT PAIN BY SEPTEM
BER 1 7 , 1 973 AND WOULD HAVE BEEN ALLOWED TO RESUME WORK THE 
FOLLOWING DAY, AS STATED EARLIER IN THIS ORDER, THE CARRIER DID 
AGREE TO PAY TEMPORARY TOTAL DISABILITY COMPENSATION FROM JULY 1 ,
1 973 THROUGH SEPTEMBER 1 7 , 1 973 . ON FEBRUARY 6 , 197S IT REQUESTED
A DETERMINATION OF THE CLAIM. DR. CHERRY HAD EXAMINED CLAIMANT 
PRIOR TO THIS REQUEST AND, BASED ON HIS EXAMINATION, FILED A REPORT 
ON DECEMBER 2 , 1 9 74 WITH RESPECT TO BOTH THE GROIN CONDITION AND
THE BACK CONDITION.

The referee found that claimant had failed to show by a
PREPONDERANCE OF THE EVIDENCE THAT THIS BACK CONDITION HAD BECOME 
COMPENSABLY AGGRAVATED SINCE HIS CLAIM WAS CLOSED IN 1 970. DR. 
CHERRY FELT THAT THIS CONDITION WAS WORSE, HOWEVER, DR. FITCH,
WHO HAD EXAMINED CLAIMANT SEVERAL TIMES IN 1 970 AND AGAIN IN 1 972 , 
COULD DETECT LITTLE OBJECTIVE EVIDENCE OF ANY WORSENING. DR. ROBIN
SON, WHO HAD EXAMINED CLAIMANT IN 1 97 0 AND AGAIN ON MAY 1 3 , 1 974 ,
FOUND X-RAY EVIDENCE OF GRADUALLY INCREASED OSTEOARTHR ITIC LIPPING 
THROUGHOUT THE LUMBAR SPINE BUT, IN HIS OPINION, THE SUBJECTIVE 
AND OBJECTIVE CHANGES IN CLAIMANT1 S CONDITION WERE BASICALLY DUE 
TO A PROGRESSION OF THE OSTEOARTHR ITIC CONDITION RATHER THAN THE 
INDUSTRIAL INJURY OF 1 96 9.

The referee concluded that claimant had failed to prove that
THE DENIAL OF HIS CLAIM FOR AGGRAVATION TO HIS BACK WAS IMPROPER 
AND IN VIEW OF THAT CONCLUSION THE ISSUE OF AN AWARD OF AN ATTOR
NEY* S FEE BECAME MOOT.

With respect to the claim for nerve entrapment operation, 
the referee found that the first effort made on behalf of claim
ant FOR FURTHER CONSIDERATION OF HIS CHRONIC SYMPTOMS WAS ON 
FEBRUARY 21, 1973, AND THAT THE EVIDENCE DID NOT SHOW THAT THE 
OPERATION WAS DELAYED BY THE CARRIER1 S HANDLING OF THIS MATTER.
IT WAS, IN FACT, DELAYED UNTIL THE NEUROLOGICAL CONSULTATION CON
FIRMED THE NEED FOR THE SURGERY. THE REFEREE FURTHER FOUND THAT 
CLAIMANT WAS ALREADY BURDENED WITH HIS SORE BACK AND GROIN SYMP
TOMS WHEN HE SAW DR. GIANELLI ON FEBRUARY 2 1 , 1 9 7 3 AND COULD NOT
HAVE WORKED THEN EVEN HAD HE DESIRED TO DO SO. ALSO DR. GIANELLI1 S 
REPORT OF NOVEMBER 6 , 1 9 73 WAS SUFFICIENT TO JUSTIFY THE CARRIER’S
TERMINATION OF TEMPORARY TOTAL DISABILITY PAYMENTS AS OF SEPTEM-- 
BER 1 7 , 1 9 73 . THE REFEREE CONCLUDED THAT THE TEMPORARY TOTAL
DISABILITY PAYMENTS SHOULD HAVE COMMENCED ON FEBRUARY 21 , 19 73
RATHER THAN JULY 1 , 1 9 7 3 .

The referee further found that the full amount of the bill

DUE TILLAMOOK COUNTY GENERAL HOSPITAL HAD NOT BEEN PAID NOR HAD 
CLAIMANT BEEN REIMBURSED FOR CERTAIN TRAVEL EXPENSES AND MEDI
CINES, OR FOR DR. CHERRY'S REPORT OF DECEMBER 2 , 1 9 74 . WITH RE
SPECT TO THE IMPOSITION OF PENALTIES AND AN ATTORNEY'S FEE, THE 
REFEREE CONCLUDED THAT CLAIMANT WAS ENTITLED TO A REASONABLE 
attorney's FEE PAYABLE BY THE EMPLOYER AND PENALTIES FOR UNREA
SONABLE RESISTANCE AND DELAY SHOULD BE ASSESSED IN THE AMOUNT OF
2 5 PER CENT OF THE ADDITIONAL TEMPORARY TOTAL DISABILITY AWARDED 
BY HIS ORDER, THE AMOUNT OF DR. GIANELLl's TWO BILLINGS, BOTH OF 
WHICH WERE PAID LATE, AND THE FULL AMOUNT OF THE BILL FROM THE 
TILLAMOOK HOSPITAL. THERE WAS NO EVIDENCE THAT THE CARRIER HAD 
EVER BEEN ADVISED OF THE TRAVEL EXPENSES AND MEDICINES, THEREFORE, 
ALTHOUGH IT HAD TO REIMBURSE CLAIMANT FOR SUCH EXPENSES AND MEDI
CINES, NO PENALTY WOULD BE ASSESSED THEREUPON. THE EMPLOYER WAS



REQUESTED TO REIMBURSE MEDICARE FOR THE SUM IT PAID TO THE TILLAMOOK 
HOSPITAL.

The board, on de novo review, concurs in the findings and

CONCLUSIONS SET FORTH IN THE WELL WRITTEN OPINION BY THE REFEREE.
THE ASSESSMENT OF PENALTIES AND THE REASONS THEREFOR ARE SPECI
FICALLY STATED AND CERTAINLY JUSTIFIED, THE CARRIER HAS HELD INCON
SISTENT AND MISLEADING POSITIONS WHICH REQUIRED DETAILED PERSIS
TENCE ON BEHALF OF CLAIMANT AND CAUSED THE FINAL DISPOSITION OF THE 
ENTIRE MATTER TO BE DELAYED LONGER THAN NECESSARY,

The board declines at this time to exercise its 'own motion’
JURISDICTION PURSUANT TO ORS 6 56.2 7 8 .

ORDER
The order of the referee entered may 6, 1975, as amended

BY AN ORDER ENTERED MAY 2 8 , 1 9 75 , IS AFFIRMED.

WCB CASE NO. 74-2508 JANUARY 9, 1976 

LONNIE O. WADE, CLAIMANT
MERTEN AND SALTVE IT, CLAIMANT’S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE’ S ORDER 
WHICH AFFIRMED THE DENIAL OF HER CLAIM FOR WORKMEN’S COMPENSA
TION BENEFITS,

Claimant, who was employed by coast janitorial service,
ALLEGES THAT WHILE SHE WAS CLEANING THE BONNEVILLE ADMINISTRA
TION BUILDING ON DECEMBER 2 4, 1973, A SATURDAY AND THE HEAT HAD 
BEEN TURNED OFF, HER FEET BECAME SO COLD THAT SHE DEVELOPED SYMP
TOMS OF FROSTBITE WHICH ULTIMATELY BECAME DISABLING. CLAIMANT 
LATER SOUGHT MEDICAL ATTENTION AND WAS ADVISED BY THE DOCTOR 
TO STOP WORK. CLAIMANT SO INFORMED HER SUPERVISOR - SHE ALSO 
CALLED THE OFFICE AND WAS TOLD THAT SHE COULD BRING IN THE DOCTOR’S 
SLIP WHEN SHE RETURNED TO WORK. AT THAT TIME CLAIMANT MADE NEI
THER A WRITTEN NOR AN ORAL CLAIM FOR WORKMEN’ S COMPENSATION BENE
FITS BUT SHE DID APPLY FOR AND RECEIVED HEALTH AND ACCIDENT POLICY 
BENEFITS.

On JANUARY 7 , 1 974 AN EXAMINATION AT THE PERMANENTE CLINIC 
REVEALED SCATTERED TENDER RED PATCHES ON THE SOLES OF HER FEET 
AND BETWEEN HER TOES, THE EXAMINING PHYSICIAN TOOK A HISTORY FROM 
CLAIMANT INDICATING SHE HAD HAD TROUBLE WITH COLD TOLERANCE OF 
HER HANDS AND FEET FOR YEARS. THE PHYSICIAN’S REPORT TO THE PRI
VATE CARRIER INDICATED HE THOUGH THE NATURE OF CLAIMANT’S SICKNESS 
OR INJURY TO BE REYNAUDS DISEASE AND THAT SHE HAD BEEN TREATED BY 
HIM FROM JANUARY 7 THROUGH MAY 7 , 1 974.

On MAY 9 , 1 974 CLAIMANT FILED A CLAIM FOR WORKMENS’ COMPEN
SATION BENEFITS, CONTENDING THE WORK EXPOSURE TO THE COLD ON 
DECEMBER 24 , 1 973 WAS THE CAUSE OF HER PRESENT CONDITION. ON 
JULY 1 6 , 1 974 THE FUN0 DENIED THE CLAIM ON THE GROUNDS THAT THE
DIAGNOSED CONDITION FOR WHICH CLAIMANT WAS BEING TREATED WAS NOT 
WORK RELATED IN CAUSATION OR IN AGGRAVATION OF A PREEXISTING PATHOLOGY.



On MAY 2 9 , 1 974 CLAIMANT WAS ADMITTED TO THE HOSPITAL AT

PERMANENTE WITH A DIAGNOSIS OF POSSIBLE ALLERGIC RESPONSE TO THE 
MEDICATION WHICH CAUSED PAINFUL BLISTERING IN HER FEET AND FINGERS, 
SHE WAS SEEN AT THE UNIVERSITY OF OREGON MEDICAL SCHOOL IN THE 
DERMATOLOGY DEPARTMENT ON DECEMBER 4 , 1 974 , IT WAS DISCOVERED
THAT CLAIMANT HAD A LONG HISTORY OF REYNAUD's PHENOMENON AND THE 
IMPRESSION, BASED ON THE EXAMINATION, WAS THAT OF VASCULITIS AND 
REYNAUDS, COMPLICATED BY OTHER PROBLEMS,

The REFEREE FOUND THAT CLAIMANT HAD FAILED TO MEET HER BUR
DEN OF PROOF THAT THE WORK CONDITIONS MATERIALLY CONTRIBUTE TO HER 
FEET PROBLEM, HE FURTHER FOUND THAT CLAIMANT COMPLAINED OF LEG 
AND FEET PROBLEMS EVEN DURING THE HOT MONTHS OF JULY AND AUGUST 
AND WORE STOCKINGS TO HELP THIS PROBLEM,

The referee further found that claimant was inconsistent in

THE HISTORIES SHE RELATED TO THE VARIOUS PHYSICIANS WHO EXAMINED 
HER — ALSO HER TESTIMONY WITH RESPECT TO THE HOURS SHE WORKED ON 
DECEMBER 24 , 1 973 AND THE DURATION SHE WORKED WHILE THE BUILDING 
WAS UNHEATED WAS NOT SUPPORTED BY THE EVIDENCE, A WITNESS TESTI
FIED THAT CLAIMANT HAD SOUGHT MEDICAL ATTENTION PRIOR TO DECEMBER 
1 973 WITH REGARD TO POOR CIRCULATORY PROBLEMS,

The referee concluded that the histories related to the

DOCTORS WHO DID THINK THERE WAS SOME RELATIONSHIP BETWEEN THE 
COLD AND CLAIMANT’S CONDITION WERE SO INACCURATE AND ERRONEOUS 
AS TO RENDER THEIR OPINIONS UNRELIABLE, HE FURTHER CONCLUDED THAT 
CLAIMANT HAD HAD CONTINUING CIRCULATORY PROBLEMS WITH HER LEGS 
AND FEET FOR MANY YEARS — THAT CLAIMANT’S TESTIMONY WAS WHOLLY 
UNRELIABLE AND THAT HER CLAIM SHOULD BE DENIED, THIS CONCLUSION 
MADE UNNECESSARY A DETERMINATION OF THE ISSUE OF TIMELINESS OF 
FILING THE CLAIM,

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE, AFTER THE CLAIMANT HAD REQUESTED 
A HEARING AND THE REFEREE HAD BEEN DIVESTED OF JURISDICTION, CLAIM
ANT REQUESTED RECONSIDERATION BASED ON AN ALLEGATION THAT NEW 
EVIDENCE WAS AVAILABLE, THE REQUEST FOR RECONSIDERATION WAS 
DENIED BUT THE NEW EVIDENCE WAS CONSIDERED BY THE BOARD TOGETHER 
WITH THE FULL RECORD UPON REVIEW, THE BOARD CONCLUDES THAT THE 
NEW EVIDENCE IS NOT SUFFICIENT TO JUSTIFY OVERTURNING THE CONCLU
SIONS REACHED BY THE REFEREE,

ORDER

The order of the referee dated july 9, 1975 is affirmed.

WCB CASE NO. 74-4412 JANUARY 9, 1976 

JOSEPH BOOTH, CLAIMANT
CASH PERRINE, CLAIMANT* S ATTY,
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners moore and wilson.

The claimant requests review by the board of the referee’s

ORDER WHICH AWARDED CLAIMANT 64 DEGREES FOR 2 0 PER CENT UNSCHED
ULED MID BACK DISABILITY BUT DISALLOWED HIS CLAIM FOR VISION PROBLEMS.



Claimant is ao years old and has a sixth grade education -
HIS ENTIRE WORK EXPERIENCE HAS BEEN AS A HEAVY MANUAL LABORER ON 
FARMS, AND IN CONSTRUCTION AND SAWMILL WORK. HE SUFFERED A COM
PENSABLE INJURY ON FEBRUARY 1 3 , 1 974 WHEN THE TRACTOR HE WAS OPER
ATING TURNED OVER AND KNOCKED CLAIMANT UNCONSCIOUS FOR A BRIEF 
PERIOD OF TIME.

Claimant sustained lacerations over his left eyebrow and a
CONTUSION OF THE CHEST. HE RECEIVED CONSERVATIVE OUT PATIENT HOS
PITAL CARE FOR RIB FRACTURES AND PULMONARY CONTUSION AND SUBSE
QUENTLY WAS HOSPITALIZED WITH PNEUMONIA THOUGHT TO BE SECONDARY 
TO HIS CHEST INJURY. ON MARCH 29 , 1 9 74 DR. GEBHARDT, CLAIMANT’S
TREATING PHYSICIAN, RELEASED CLAIMANT TO RETURN TO HIS REGULAR 
JOB AND INDICATED, AT THAT TIME, THAT CLAIMANT HAD SUFFERED NO 
PERMANENT IMPAIRMENT.

Claimant was seen in may of 1974 by dr. maccloskey, still

COMPLAINING OF BACK PAIN. DR. MACCLOSKEY FELT CLAIMANT WAS CON
SIDERABLY OVERWEIGHT - HE ALSO DIAGNOSED A THORACIC COMPRESSION 
FRACTURE AT T-I 2 . ON JULY 1 1 , 1 974 , CLAIMANT WAS AGAIN RELEASED
TO DO ALL TYPES OF WORK EXCEPT EXTREMELY HEAVY WORK. ON NOVEM
BER II, 1 9 74 DR. MACCLOSKEY REPORTED THE ONLY DISABILITY CLAIM
ANT HAD FROM THE COMPRESSION FRACTURE WAS MODERATE ACHING AND 
PAIN WHILE LIFTING HEAVY OBJECTS - HE FELT CLAIMANT WAS IN POOR 
PHYSICAL CONDITION AND OVERWEIGHT AND THAT THIS AGGRAVATED CLAIM
ANT* S PROBLEM. THE CLAIM WAS THEN CLOSED WITH AN AWARD OF 1 0 
PER CENT UNSCHEDULED BACK DISABILITY.

On MAY 8 , 1 974 CLAIMANT HAD BEEN EXAMINED BY AN OPTOMETRIST
AS HE WAS COMPLAINING THAT HIS VISION WAS LESS SHARP THAN PRIOR TO 
HISi INJURY. THROUGH CORRECTION THE RIGHT EYE VISUAL ACUITY WAS 
2 0 -2 5 , HOWEVER, THE LE FT E YE WAS ONLY 2 0 -2 0 0 AND CLAIMANT WAS 
REFERRED TO DR. DELP, AN OPTHALMOLOG 1ST, WHO DIAGNOSED AN OPTIC 
ATROPHY OF THE LEFT EYE. HE SAID THAT SUCH ATROPHY HAS BEEN KNOWN 
TO BE SECONDARY TO A HEAD TRAUMA, HOWEVER IT IS VERY RARE - HE HAD 
NO WAY OF KNOWING WHETHER THE ATROPHY WAS CAUSED BY THE INDUS
TRIAL INJURY.

The referee found that claimant had failed to show the RE
QUISITE CAUSAL CONNECTION BETWEEN THE INDUSTRIAL INJURY AND HIS 
PRESENT VISION PROBLEMS. DR. DELP HAD SAID SUCH A CONDITION HAS 
BEEN KNOWN TO BE SECONDARY TO TRAUMA BUT IT WAS QUITE RARE. THE 
OPTOMETRIST RELATED THE ACCIDENT TO CLAIMANT’S VISUAL CONDITION 
ONLY BECAUSE OF SEQUENCE BUT HE REFERRED IT TO THE OPTHALMOLOG1 ST 
FOR AN OPINION - THAT OPINION FAILED TO RELATE THE CONDITION TO THE 
INDUSTRIAL INJURY.

With respect to claimant’s unscheduled disability, the ref
eree FOUND THAT CLAIMANT HAS TROUBLE LIFTING ONLY 2 0 POUNDS WHERE
AS PRIOR TO HIS INJURY HE WAS ABLE TO LOAD HAY BALES WEIGHING AS 
MUCH AS 80 TO 100 POUNDS, THEREFORE, CLAIMANT DOES HAVE A DEFINITE 
LIFTING LIMITATION AND HE CANNOT RETURN TO HEAVY FARM LABOR BECAUSE 
OF IT. THERE WAS NO EVIDENCE, HOWEVER, THAT HE COULD NOT OPERATE 
A TRACTOR OR DO LIGHT OR EVEN MODERATELY HEAVY FARM WORK OR SUCH 
TYPE WORK AROUND SAWMILLS AND ON CONSTRUCTION JOBS.

The referee concluded that prior to his injury the only 
THING OF VALUE CLAIMANT HAD TO OFFER AN EMPLOYER WAS A STRONG 
BACK - SINCE HIS INJURY, HIS BACK IS NOT AS STRONG, NEVERTHELESS, 
THERE ARE MANY LABORING TYPE JOBS WHICH HE CAN HANDLE IN HIS PRE
SENT PHYSICAL CONDITION. THE REFEREE FURTHER FOUND THAT IT WOULD 
BE UNREALISTIC TO ATTEMPT A RETRAINING PROGRAM FOR CLAIMANT BASED 
UPON HIS EDUCATION AND WORK BACKGROUND AND, CONSIDERING ALL FACTS, .



FOUND THAT HIS LOSS OF EARNING CAPACITY WOULD BE ADEQUATELY COMPEN
SATED BY AN AWARD OF 2 0 PER CENT.

The board, on de novo review, concurs in the findings and con
clusions OF THE REFEREE. THE BOARD NOTES THAT THE REFEREE WAS RE
QUESTED BY CLAIMANT TO REOPEN THE CLAIM FOR THE PURPOSE OF SUBMIT
TING ADDITIONAL EVIDENCE - THIS WAS OBJECTED TO BE THE EMPLOYER. 
INITIALLY, THE REFEREE ISSUED AN ORDER REOPENING THE CLAIM, HOWEVER, 
ON JULY 2 8 , 1 97 4 , HE REINSTATED HIS OPINION AND ORDER ENTERED FEBRU
ARY 2 7 , 1 9 75 . THE TOTALITY OF THE EVIDENCE OFFERED BY CLAIMANT AS
A BASIS FOR THE REOPENING DID NOT SHOW A RELATIONSHIP OF THE LEFT 
EYE PROBLEM TO THE INDUSTRIAL INJURY - THE OPINION EXPRESSED BY DR. 
SORNSON, WHEN CONSIDERED IN CONJUNCTION WITH THE OPINION EXPRESSED 
BY DR. DELP, STILL LEFT THE CAUSAL QUESTION IN THE AREA OF CONJECTURE.

The request for reopening was based solely on the issue of
VISUAL DISABILITY, THEREFORE, THE REFEREE CORRECTLY REFUSED TO 
ALLOW CLAIMANT TO PUT INTO THE RECORD 'EXHIBIT D' WHICH DEALT SOLELY 
WITH CLAIMANT’S UNSCHEDULED DISABILITY.

The authority of the referee to reopen a hearing for the pur
pose OF RECEIVING ADDITIONAL EVIDENCE IS DISCRETIONARY. IN THIS CASE 
THE BOARD FEELS THAT THERE HAS BEEN NO ABUSE OF DISCRETION BY THE 
REFEREE.

ORDER
The order of the referee entered February 27, 1975 is affirmed.

WCB CASE NO. 75-159 JANUARY 9, 1976 

DONNA SCHULTZ, CLAIMANT
POZZI, WILSON AND ATCHISON,

claimant’s ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests board review of an order of the referee
WHICH AFFIRMED THE DETERMINATION ORDER MAILED JANUARY 2 , 1 974 WHERE
BY CLAIMANT was granted no additional permanent partial disability
AND ALSO DIRECTED THE EMPLOYER TO REIMBURSE CLAIMANT THE SUM OF 
179.38 DOLLARS FOR TRAVEL EXPENSE.

Claimant suffered a compensable injury on march 24, 1972
FOR WHICH SHE FILED A CLAIM. INITIALLY, THE CLAIM WAS CLOSED BY A 
DETERMINATION ORDER MAILED JUNE 5 , 1 9 73 AWARDING CLAIMANT 16 DE
GREES FOR 5 PER CENT UNSCHEDULED LOW BACK DISABILITY. THE CLAIM 
WAS REOPENED PURSUANT TO STIPULATION DATED MAY 1 3 , 1 974 AND CLAIM
ANT RECEIVED ADDITIONAL MEDICAL CARE AND TREATMENT AND TEMPORARY 
TOTAL DISABILITY COMPENSATION FROM MAY 1 3 , 1 9 74 THROUGH DECEMBER
1 7 , 1 9 74 . THE CLAIM WAS AGAIN CLOSED BY A SECOND DETERMINATION 
ORDER MAILED JANUARY 2 , 1 9 74 WHEREBY CLAIMANT WAS NOT AWARDED AN
ADDITIONAL PERMANENT PARTIAL DISABILITY.

The EMPLOYER REFUSED to reimburse claimant for travel ex
penses INCURRED IN OBTAINING MEDICAL CARE AND TREATMENT OF HER COM
PENSABLE INJURY AND A HEARING WAS REQUESTED ON BOTH THE ISSUE OF



THE EXTENT OF PERMANENT DISABILITY AND CLAIMANT'S RIGHT TO BE REIM
BURSED FOR TRAVEL EXPENSES INCURRED PURSUANT TO ORS 656.245.

Claimant has a tenth grade education, she commenced work
ing AT THE AGE OF 14 - SINCE DROPPING OUT OF SCHOOL CLAIMANT HAS 
UNDERTAKEN ADDITIONAL TWO YEARS OF EDUCATION THROUGH EVENING COURSES 
BUT SHE HAS NOT YET OBTAINED A HIGH SCHOOL DIPLOMA. MUCH OF CLAIM
ANT' S WORK HAS INVOLVED PROLONGED STANDING OR CONTINUAL BENDING, 
TWISTING AND LIFTING, HOWEVER, SHE HAS ALSO WORKED IN RELATIVELY 
LIGHT WORK SUCH AS FILE CLERK, SALES CLERK, ASSEMBLING LOCKS AND 
DOING ASSEMBLY LINE WORK FOR A DRUG COMPANY. HER WORK BACKGROUND 
IS NOT VERY STABLE.

Claimant's treating physician, dr. caddy, was of the opinion

THAT THE INJURY SUFFERED BY CLAIMANT WAS NOT GREAT, THAT SHE DID 
NOT EXHIBIT MUCH MUSCLE SPASM AND HAD FULL RANGE OF MOTION AT THE 
LUMBOSACRAL JOINT. HE RELEASED HER TO RETURN TO WORK ON MAY 3 ,
1 9 7 2 . CLAIMANT CONTINUED TO COMPLAIN ABOUT HER BACK AND SHE, 
EVENTUALLY, WAS HOSPITALIZED BY DR. CADDY FOR BED REST. ACCORDING 
TO DR, CADDY AFTER SEVERAL DAYS ALL OF HER PAIN DISAPPEARED AND HE 
BELIEVED THAT, DESPITE CLAIMANT'S COMPLAINTS THERE WAS NOTHING TO 
KEEP HER FROM WORKING AND, IN HIS OPINION, CLAIMANT SHOULD BE EXA
MINED BY AN ORTHOPEDIC SPECIALIST AS HE WAS UNABLE TO FIND ANY 
OBJECTIVE SUPPORT FOR CLAIMANT'S COMPLAINTS.

During august 1972 dr. pasquesi examined claimant and found

NOTHING OBJECTIVE EXCEPT A CONGENITAL ANOMALY BUT ON A SUBJECTIVE 
BASIS FELT CLAIMANT HAD SYMPTOMS CONSISTENT WITH A RIGHT SACRO
ILIAC STRAIN AND HE RECOMMENDED FURTHER TREATMENT.

In MARCH 1 9 7 3 , DR. CADDY AGAIN REPORTED CLAIMANT WAS AS WELL 
AS SHE WOULD EVER BE AND DR. PASQUESI REPORTED NO OBJECTIVE FINDINGS 
EXCEPT MUSCLE SPASM IN THE LUMBOSACRAL AREA AND IN THE RIGHT SACRO
ILIAC JOINT AREA. HE FELT THAT PALLIATIVE TREATMENT RATHER THAN 
CURATIVE TREATMENT WAS INDICATED AND HE RECOMMENDED CLAIM CLOSURE 
STATING CLAIMANT WAS ABLE TO DO CERTAIN TYPES OF WORK.

The back evaluation clinic, to which claimant was referred,
FOUND ZERO LOSS OF FUNCTION.

The REFEREE CONCLUDED THAT THE PREPONDERANCE OF THE MEDICAL 
EVIDENCE WAS THAT CLAIMANT WAS MILDLY, IF AT ALL, DISABLED AND 
THEREFORE THE AWARD OF 16 DEGREES FOR 5 PER CENT UNSCHEDULED LOW 
BACK DISABILITY WHICH CLAIMANT HAD RECEIVED BY THE DETERMINATION 
ORDER OF JUNE 5 , 1 973 , ADEQUATELY COMPENSATED HER FOR ANY LOSS
OF EARNING CAPACITY.

A SUBSEQUENT HEARING WAS HELD ON THE SOLE ISSUE OF CLAIMANT' S 
RIGHT TO BE REIMBURSED FOR MEDICAL TRAVEL EXPENSES. THE CARRIER 
HAD TENDERED CLAIMANT 2 00 DOLLARS AS REIMBURSEMENT FOR SUCH EX
PENSES, HOWEVER, CLAIMANT CLAIMED 819.58 DOLLARS, BASED UPON 87 
TWO AND QUARTER MILE TRIPS AT 10 CENTS A MILE FOR A TOTAL OF 19.58 
DOLLARS AND 32 TWO HUNDRED AND FIFTY MILE TRIPS AT 10 CENTS A MILE 
FOR A SUM OF 8 0 0 DOLLARS. THE REASON FOR THE SUBSTANTIAL DISCREP
ANCY IN MILEAGE IS THAT ON OR ABOUT APRIL 1 8 , 1 9 7 3 , CLAIMANT MOVED
FROM PORTLAND TO ALSEA, OREGON AND, AFTER MAKING SUCH MOVE, CON
TINUED TO DRIVE BACK AND FORTH BETWEEN ALSEA AND PORTLAND EVERY 
OTHER DAY FOR OFFICE CALLS.

The referee found the only reason claimant moved from

PORTLAND TO ALSEA WAS BECAUSE SHE PREFERRED TO GET AWAY FROM THE 
BIG CITY ATMOSPHERE, CLAIMANT TESTIFIED THAT DR. CADDY ADVISED 
HER SHE COULD NOT GET THE TREATMENT SHE NEEDED IN CORVALLIS -



HOWEVER, DR, CADDY TESTIFIED THAT HE HAD NEVER DISCUSSED THE POSSI
BILITY OF TREATMENT IN CORVALLIS WITH CLAIMANT.

The referee found that claimant could have obtained the same
TYPE OF MEDICAL CARE AND TREATMENT IN CORVALLIS AS SHE RECEIVED IN 
PORTLAND AND THAT A REASONABLE PERSON COULD CONCLUDE THAT IT WAS 
NOT, THEREFORE, REASONABLE TO EXPECT REIMBURSEMENT FOR THE TRIPS 
BETWEEN ALSEA AND PORTLAND,

He CONCLUDED THAT CLAIMANT WAS ONLY ENTITLED TO BE REIMBURSED 
FOR THE 3 2 TRIPS BASED UPON THE MILEAGE BETWEEN ALSEA AND CORVALLIS 
WHICH IS 50 MILES ROUND TRIP. THIS AMOUNT PLUS THE 19.58 DOLLARS 
FOR THE 8 7 TRIPS CLAIMANT MADE WHILE LIVING IN PORTLAND TOTALLED A 
SUM OF 1 7 9 . 58 DOLLARS, A SUM LESS THAN THAT TENDERED BY THE CAR
RIER. HE ORDERED CLAIMANT TO BE REIMBURSED THE SUM OF 1 7 9 . 5 8 DOL
LARS.

The board, on de novo review, finds that claimant failed to

MEET THE BURDEN OF PROVING THAT SHE HAD NOT BEEN PROPERLY COMPEN
SATED FOR HER POTENTIAL LOSS OF WAGE EARNING CAPACITY. TO THE 
CONTRARY, THE MEDICAL EVIDENCE SHOWED SHE HAD NEARLY ZERO INDUS
TRIALLY RELATED IMPAIRMENT, SHE HAD A SEDENTARY WORK HISTORY AND 
WAS NOT LIMITED BY EITHER INTELLIGENCE OR AGE FOR THE POSSIBILITY 
OF RETRAINING BUT SHE LACKED MOTIVATION AND VOLUNTARILY WAS LIMIT
ING HERSELF TO SPORADIC ATTEMPTS TO FIND SPECIFIC TYPES OF WORK,
THE BOARD CONCLUDES THAT THE REFEREE'S ORDER AFFIRMING THE DETER
MINATION ORDER OF JANUARY 2 , 1 9 74 SHOULD BE AFFIRMED.

The BOARD FURTHER FINDS THAT CLAIMANT WAS ENTITLED TO REIM
BURSEMENT FOR MEDICAL EXPENSES UNDER THE PROVISIONS OF ORS 6 56 . 2 4 5 
BUT ONLY FOR SUCH MEDICAL EXPENSES AS WERE NECESSARILY AND REASON
ABLY INCURRED. WAIT V. MONTGOMERY WARD, INC. (UNDERSCORED) , 10
OR APP 3 3 3 . FURTHERMORE, CLAIMANT HAS THE BURDEN OF PROOF TO 
SHOW THE NECESSITY AND REASONABLENESS OF EXTRA EXPENSES ABOVE 
THAT ORDINARILY INCURRED - IN THIS INSTANCE CLAIMANT FAILED TO MEET 
THAT BURDEN.

The board concludes that the application of the REASONABLE
NESS TEST BY THE REFEREE WITH RESPECT TO THE CLAIMED TRAVEL EX
PENSES WAS PROPER, THAT HE DID NOT MAKE AN ARBITRARY DECISION BUT 
HE EVALUATED ALL THE TESTIMONY AND EVIDENCE AND DECIDED THAT THE 
ROUND TRIPS BETWEEN ALSEA AND PORTLAND WERE UNREASONABLE WHEN 
ADEQUATE CARE AND TREATMENT COULD HAVE BEEN MADE AVAILABLE TO 
CLAIMANT IN CORVALLIS, A MUCH SHORTER DISTANCE FROM ALSEA THAN 
PORTLAND.

The orders of the referee dated June 12, 1975 and july 28,
, ARE BOTH AFFIRMED.19 7 5



WCB CASE NO. 74-2216 JANUARY 9, 1976

ROY MONTGOMERY, CLAIMANT
JACK, GOODWIN AND URB1GKEIT, 

claimant's ATTYS.
PHILIP A. MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE' S ORDER 
WHICH REMANDED TO IT CLAIMANT1 S CLAIM FOR THE ACCEPTANCE AND PAY
MENT OF BENEFITS AS PROVIDED BY LAW.

Claimant suffered a compensable injury on may 1 6 , 1 974 for

WHICH HE FILED A CLAIM. THE CLAIM WAS DENIED ON THE GROUND THAT 
THE INJURY DID NOT APPEAR TO HAVE ARISEN OUT OF AND IN THE COURSE OF 
EMPLOYMENT AND ALSO ON THE GROUND THAT THE CLAIMANT WAS A SOLE 
PROPRIETOR AND WAS NOT COVERED UNDER THE TERMS OF HIS INSURANCE 
POLICY.

Claimant became the sole proprietor of Montgomery bros.
TRUCKING TWO YEARS PRIOR TO THE INJURY. CLAIMANT, IN ADDITION TO 
BEING THE SOLE PROPRIETOR, ALSO. INITIALLY, DROVE ONE OF THE TRUCKS — 
HE ALSO REPAIRED THE TRUCKS, INCLUDING THE ONE HE DROVE, FOR THE 
FIRST PHASE OF HIS ENTERPRISE.

The carrier's sales agent had handled all the insurance for
THE COMPANY FOR WHOM CLAIMANT HAD WORKED PRIOR TO COMMENCING HIS 
OWN BUSINESS AND, THEREFORE, CLAIMANT TALKED TO HIM SEVERAL TIMES 
ABOUT TAKING CARE OF INSURANCE ON HIS OWN VENTURE. THERE WAS SOME 
DISPUTE AS TO WHETHER, DURING THEIR CONVERSATION, REFERENCE WAS 
MADE BY CLAIMANT ABOUT TRYING TO SAVE AS MUCH MONEY AS POSSIBLE 
IN SECURING THE NECESSARY WORKMEN'S COMPENSATION COVERAGE, THE 
EVIDENCE INDICATES THAT THE PREMIUM FOR COVERAGE WOULD BE REDUCED 
APPROXIMATELY 36 0 DOLLARS ANNUALLY IF CLAIMANT DID NOT ELECT TO 
BE COVERED. BOTH CLAIMANT AND HIS WIFE TESTIFIED THAT THEY WERE 
UNDER THE BELIEF THAT CLAIMANT HAD COVERAGE WHICH INCLUDED HIM AS 
WELL AS HIS EMPLOYEES, THAT CLAIMANT WAS UNABLE TO ASCERTAIN FROM 
THE POLICY, NOR WAS HE INFORMED, THAT HE WAS NOT PERSONALLY COVERED.

The REFEREE FOUND THAT THE CIRCUMSTANCES OF THE MAY 16, 1974

INJURY WERE SUFFICIENT TO SUPPORT THE CONCLUSION THAT THE INJURY 
AROSE OUT OF AND IN THE COURSE OF CLAIMANT'S EMPLOYMENT - THE 
MAIN ISSUE BEFORE THE REFEREE THEN WAS WHETHER OR NOT CLAIMANT,
AS A SOLE PROPRIETOR, WAS COVERED UNDER THE TERMS OF HIS WORKMEN'S 
COMPENSATION INSURANCE POLICY.

The referee found that an unsigned questionnaire made out
BY THE CARRIER INDICATED CLAIMANT WAS THE OWNER AND HAD THE DUTIES 
OF BEING A MANAGER AND DRIVER - IT INDICATED THAT THE OWNER REJECTED 
OR ELECTED NOT TO BE SUBJECT TO ANY WORKMEN'S COMPENSATION LAW.
THE GUARANTY CONTRACT FURNISHED TO THE COMPLIANCE DIVISION OF THE 
WORKMEN'S COMPENSATION BOARD RECITED THAT NO NON-SUBJECT WORK
MAN HAD ELECTED COVERAGE AND THE ATTACHED SHEET RECITED THAT 
CLAIMANT DID NOT DESIRE COVERAGE.

The referee further found that the policy IN question incor
porated WITHIN IT THE WORKMEN'S COMPENSATION ACT OF OREGON, THERE
FORE, THE STATUTE REQUIRING A SOLE PROPRIETOR TO TAKE AFFIRMATIVE 
ACTION TO OBTAIN COVERAGE BY MAKING AN ELECTION TO BECOME ENTITLED



AS A SUBJECT WORKMAN TO THE COMPENSATION BENEFITS WAS A PART OF 
THE POLICY.

The referee further found that clear and satisfactory evi
dence WAS NECESSARY TO PROVE THAT THE CONTRACT AS WRITTEN DID NOT 
CONFORM TO THE ORDER AND INTENTION OF THE PARTIES. HE CONCLUDED 
THAT THE EVIDENCE PREPONDERATED IN FAVOR OF CLAIMANT BY ACCEPTING 
CLAIMANT'S TESTIMONY TOGETHER WITH HIS WIFE'S THAT THEY ATTEMPTED 
TO ORDER FULL COVERAGE AND THAT A READING OF THE POLICY DID NOT INDI
CATE THAT THE CLAIMANT WAS EXCLUDED. IT DID NOT CONTAIN AN ENDORSE
MENT INDICATING THE SOLE PROPRIETOR HAD ELECTED NOT TO BE COVERED.

Based upon the testimony of claimant and his wife with res
pect TO THE CONVERSATIONS BETWEEN THEMSELVES AND THE SALES AGENT 
FOR THE CARRIER, WHICH TESTIMONY THE REFEREE FOUND TO BE MORE AC
CEPTABLE ON THE MORE CRITICAL POINTS, THE REFEREE CONCLUDED THAT 
THE POLICY OF INSURANCE IN EFFECT AT THE TIME OF THE INJURY SHOULD 
BE REFORMED TO INCLUDE THE COVERAGE OF CLAIMANT AS INTENDED BY THE 
PARTIES, AND THEREFORE, THE CLAIMANT'S CLAIM SHOULD BE ACCEPTED.

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE OPINION OF 
THE REFEREE. ORS 6 5 6 . 1 2 8 PROVIDES THAT ANY PERSON WHO IS A SOLE 
PROPRIETOR, OR A MEMBER OF A PARTNERSHIP SUBJECT TO ORS 6 56 . 0 0 1 
TO 6 5 6 . 794 AS AN EMPLOYER, MAY MAKE WRITTEN APPLICATION TO THE 
STATE ACCIDENT INSURANCE FUND OR AN INSURANCE COMPANY ISSUING 
GUARANTY CONTRACTS UNDER SUBSECTION (l) OF ORS 656.405 TO BECOME 
ENTITLED AS A SUBJECT WORKMAN TO THE COMPENSATION BENEFITS THEREOF. 
IN SHORT, THE PROVISIONS OF THE AFORESAID STATUTE ALLOW A SOLE 
PROPRIETOR COVERAGE AS A WORKMAN ONLY IF HE ELECTS SUCH COVERAGE 
(UNDERSCORED) - HE IS AUTOMATICALLY NOT COVERED UNLESS HE MAKES 
SUCH AN ELECTION. NO ENDORSEMENT OF NON-COVERAGE IS NECESSARY.
THE REFEREE HELD, IN EFFECT, THAT THERE WAS COVERAGE UNLESS THERE 
WAS AN ENDORSEMENT TO THE CONTRARY BY THE EMPLOYER.

The fact that claimant, a sole proprietor, also did some

DRIVING DOES NOT, IPSO FACTO, MAKE HIM AN EMPLOYE. ONE CANNOT BE 
HIS OWN EMPLOYE WHETHER HE BE AN INDIVIDUAL EMPLOYER OR A MEMBER 
OF A PARTNERSHIP. ALLEN V. SIAC (UNDERSCORED), 2 00 OR 5 2 1 . THE 
FACT THAT CLAIMANT DID SOME INCIDENTAL DRIVING DOES NOT BRING HIM 
WITHIN THE CLASSIFICATION CONTAINED IN THE POLICY WHICH STATES - 
* ALL EMPLOYES INCLUDING DRIVERS' BECAUSE CLAIMANT CANNOT BE CON
SIDERED AS AN EMPLOYE.

The board concludes that claimant, as a sole proprietor,
DID NOT ELECT TO BECOME ENTITLED TO COMPENSATION AS A SUBJECT 
WORKMAN AND, THEREFORE, MUST BE CONSIDERED ONLY AS A SUBJECT 
EMPLOYER. AN EMPLOYER ASSUMES CERTAIN RESPONSIBILITIES OF UNDER
STANDING HIS OBLIGATIONS SUCH AS COMPLIANCE WITH MANDATORY COVER
AGE PROVISIONS, ETC. HE SHOULD BE KNOWLEDGEABLE OF WHAT CONSTI- 
TUES SELF—COVERAGE AND ONLY IF THE CARRIER OR ITS AGENT HAS BEEN 
GUILTY OF FRAUD OR MISREPRESENTATION IS AN EMPLOYER EXONERATED 
FROM A VOLUNTARY ACTION. NOWHERE IN THIS RECORD IS THERE ANY EVI
DENCE OF FRAUD OR MISREPRESENTATION ON THE PART OF THE CARRIER OR 
ITS AGENT,

The board is persuaded that the evidence indicates THAT THE 
TESTIMONY RECEIVED FROM THE AGENT OF THE CARRIER SHOULD BE GIVEN 
AS MUCH WEIGHT AS THAT GIVEN THE TESTIMONY RECEIVED FROM THE 
CLAIMANT AND HIS WIFE. WHILE THERE MAY HAVE BEEN A MISUNDERSTAND
ING, THE FACT REMAINS THAT AN UNSIGNED QUESTIONNAIRE MADE OUT BY 
THE CARRIER INDICATED THAT CLAIMANT WAS THE OWNER AND HAD THE DUTIES 
OF BEING A MANAGER AND DRIVER AND IT FURTHER INDICATED THAT CLAIM
ANT HAD NOT ELECTED TO BE PROVIDED COVERAGE AS A SUBJECT WORKMAN.



THE ENDORSEMENT ATTACHED WHICH INDICATED THAT CLAIMANT DID NOT 
DESIRE COVERAGE WAS, AS STIPULATED BY BOTH PARTIES, NOT SIGNED BY 
CLAIMANT — THIS IS IMMATERIAL AS AN ELECTION NOT TO DESIRE COVERAGE 
IS NOT NECESSARY, THE REQUIREMENT IS THAT THE EMPLOYER ELECT TO 
RECEIVE COVERAGE, IN THIS INSTANCE HE DID NOT DO SO AND, THEREFORE, 
AT THE TIME OF HIS INJURY CLAIMANT WAS NOT COVERED BY THE WORKMEN' S 
COMPENSATION LAW,

The board concludes that the claim was properly denied by
THE CARRIER - THAT CLAIMANT, AS A SOLE PROPRIETOR, WAS NOT COVERED 
UNDER THE TERMS OF HIS WORKMEN' S COMPENSATION INSURANCE POLICY 
AT THE TIME OF HIS INJURY,

ORDER
The ORDER OF THE REFEREE DATED JUNE 6 , 1 975 IS REVERSED.

WCB CASE NO, 74-2998 JANUARY 9, 1976 

DONNA VELASQUEZ, CLAIMANT
KISSLING AND KEYS, CLAIMANT’S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant seeks board review of the referee's order which

AWARDED CLAIMANT 120 DEGREES FOR 37.5 PER CENT UNSCHEDULED LOW 
BACK DISABILITY CONTENDING THAT SHE IS PERMANENTLY AND TOTALLY 
DISABLED UNDER THE ODD-LOT DOCTRINE.

Claimant, a 40 year old waitress, sustained an industrial 
INJURY TO HER LOW BACK ON AUGUST 1 8 , 1 970, SHE RECEIVED A LONG 
COURSE OF CONSERVATIVE TREATMENT, PRIMARILY FROM DR. NOALL, AN 
ORTHOPEDIC SURGEON AND HAS ALSO UNDERGONE EXHAUSTIVE TESTING PRO
CEDURES. CLAIMANT ATTENDED THE PAIN CLINIC AND HAS HAD 1 2 PERIODS 
OF HOSPITALIZATION IN THE PAST 4 AND ONE HALF YEARS PRIOR TO THE 
HEARING. THE DIAGNOSIS HAS ALWAYS BEEN CHRONIC LOW BACK STRAIN 
WITH MINIMAL OBJECTIVE FINDINGS. CLAIMANT HAS NOT WORKED SINCE 
SHE WAS INJURED,

Claimant’s family doctor testified that claimant would

PROBABLY ALWAYS BE IN PAIN BUT HE KNEW OF NOTHING WHICH COULD BE 
DONE TO ALLEVIATE THIS PAIN.

Claimant has an eighth grade education and has a limited 
POTENTIAL FOR VOCATIONAL RETRAINING, HER WORK EXPERIENCE HAS BEEN 
BASICALLY THAT OF A WAITRESS AND BARTENDER AND THE MEDICAL EVI
DENCE INDICATES THAT SHE CANNOT RETURN TO THAT TYPE OF WORK IN 
HER PRESENT CONDITION. HER PROSPECTS FOR REEMPLOYMENT ARE POOR 
AND THE PSYCHOLOGICAL REPORT CONCLUDED THAT, TO A MODERATE DEGREE, 
THE INJURY HAD INFLUENCED CLAIMANT’S NERVOUS TENSION AND ANXIETY 
WHICH IS CLAIMANT’S BASIC PROBLEM.

The REFEREE, BASED UPON THE ABOVE FACTS, CONCLUDED THAT 
CLAIMANT HAD SUFFERED A SUBSTANTIAL LOSS OF HER EARNING CAPACITY 
AND INCREASED THE AWARD OF 4 8 DEGREES FOR 15 PER CENT UNSCHEDULED 
LOW BACK DISABILITY WHICH CLAIMANT HAD RECEIVED WHICH CLAIMANT 
HAD RECEIVED WHEN HER CLAIM WAS INITIALLY CLOSED BY A DETERMINATION 
ORDER MAILED JULY I 7 , 1 9 7 4 , TO 120 DEGREES.

-4 4-
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The referee also ordered the state accident insurance fund
TO PAY FOR CLAIMANT'S HOSPITALIZATION AT PORTLAND ADVENTIST HOSPI
TAL IN MAY 1 974 , HOWEVER, THIS WAS NOT AN ISSUE ON REVIEW,

The board, on de novo review, concurs in the findings and
CONCLUSIONS OF THE REFEREE AND AFFIRMS THEM AS ITS OWN,

ORDER
The ORDER OF THE REFEREE DATED JUNE 1 2 , 1 97 5 IS AFFIRMED,

WCB CASE N00 75-319 JANUARY 15, 1976 

MILTON E. CARSON, CLAIMANT
DON G, SWINK, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.
The claimant requests board review of the referee's order 

WHICH FOUND THAT THE INCIDENT OF MARCH 3 , 1 975 WAS NOT A COMPEN
SABLE AGGRAVATION OF CLAIMANT'S AUGUST 6 , 1 974 INJURY AND ALSO 
AFFIRMED THE DETERMINATION ORDER MAILED NOVEMBER 4 , 1 974 WHICH
AWARDED CLAIMANT NO PERMANENT PARTIAL DISABILITY FOR THE AUGUST 6, 
1 9 7 4 INDUSTRIAL INJURY,

Claimant is a 40 year old welder who has had back problems

SINCE 19 6 1 WHEN HE STRAINED HIS BACK LIFTING A MILK CAN, IN 1970 
CLAIMANT UNDERWENT A POSTERIOR LUMBAR FUSION AT L4 -5 AND SI, HE 
TESTIFIED THAT FROM 1 97 2 UNTIL AUGUST 6 , 1 974 HE HAD NO LOW BACK
SORENESS,

On AUGUST 6 , 1 974 CLAIMANT SUFFERED A COMPENSABLE LOW BACK

INJURY WHILE LIFTING ONE END OF A 2 0 FOOT H BEAM, THIS CLAIM WAS 
CLOSED WITH NO AWARD OF PERMANENT DISABILITY,

On MARCH 3 , 1 9 75 , WHILE AT HOME, CLAIMANT WAS BENDING OVER

TO PICK UP SOMETHING FROM THE GROUND WHEN HE FELT A PAIN IN HIS 
BACK. HE HAS HOSPITALIZED AND, ULTIMATELY, DR. CASE PERFORMED 
A LUMBAR MYELOGRAM AND A SPINAL FUSION AT L4 -5 ,

Dr. case was of the opinion that claimant had a pseudo-arth
rosis OF HIS SPINAL FUSION OF 1 97 0 AND THAT THIS WAS THE CAUSE OF 
THE INTERMITTENT PERIODS OF BACK PAIN CLAIMANT HAD BEEN HAVING 
SINCE AUGUST 1 974 , DR, KERN STATED THAT WHEN HE SAW CLAIMANT ON 
AUGUST 7 , 1 974 HE FOUND RATHER SEVERE PARALUMBAR MUSCLE SPASM
LOCATED IN THE AREA OF THE L-l THROUGH L-4 , ALTHOUGH THIS AREA 
WAS SOMEWHAT HIGHER IN THE LUMBAR SPINE, HE FELT IT WAS AN AGGRA
VATION OF A PREEXISTING CONDITION.

The REFEREE FOUND THAT CLAIMANT HAD FAILED TO SUSTAIN THE 
BURDEN OF PROVING THE RELATIONSHIP BETWEEN HIS BACK PROBLEMS OF 
MARCH 3 , 1 9 7 5 AND HIS COMPENSABLE INJURY AND LIKEWISE HAD FAILED
TO SUSTAIN THE BURDEN OF PROVING A PERMANENT DISABILITY RESULTING 
FROM HIS AUGUST 7 , 1 974 COMPENSABLE INJURY,

The referee concluded that the de facto denial of aggrava
tion WAS PROPER AND THAT THE DETERMINATION ORDER RELATING TO THE 
AUGUST 6 , 1 9 74 INJURY SHOULD BE AFFIRMED,



The board, on de novo review, feels that the referee correctly
CONCLUDED THAT CLAIMANT HAD NOT PROVED A RELATIONSHIP BETWEEN HIS 
MARCH 3 , 1 97 5 BACK PROBLEMS AND THE COMPENSABLE INDUSTRIAL INJURY
SUFFERED ON AUGUST 6 , 1 974 - HOWEVER, THE BOARD DOES FEEL THAT THERE
IS MEDICAL EVIDENCE SUFFICIENT TO WARRANT REMANDING THIS MATTER FOR 
A DETERMINATION ON CLAIMANT* S EXTENT OF PERMANENT DISABILITY, THE 
ORDER OF THE REFEREE AFFIRMED THE DETERMINATION ORDER OF NOVEMBER 
4 , 1 974 , WHICH RAISES A PRESUMPTION THAT HE FOUND CLAIMANT WAS NOT
ENTITLED TO ANY AWARD FOR PERMANENT DISABILITY, HOWEVER, THERE IS 
NO DISCUSSION IN THE ORDER WITH RESPECT TO CLAIMANT* S PHYSICAL DIS
ABILITY, HIS PROGNOSIS FOR RETRAINING, THE TYPE OF WORK FOR WHICH 
CLAIMANT IS PRESENTLY PHYSICALLY CAPABLE OF DOING OR OTHER FACTORS 
WHICH MUST BE CONSIDERED IN DETERMINING WHETHER OR NOT CLAIMANT 
HAS SUFFERED A POTENTIAL LOSS OF EARNING CAPACITY, THE SOLE BASIS 
FOR DETERMINING UNSCHEDULED DISABILITY,

The BOARD CONCLUDES THE MATTER SHOULD BE REMANDED TO THE 
HEARINGS DIVISION FOR A HEARING ON THE EXTENT OF CLAIMANT* S PERMA
NENT DISABILITY RESULTING FROM HIS COMPENSABLE INJURY OF AUGUST 6,
1 9 74 .

ORDER
The order of the referee dated july 21 , 1975 is modified.

The determination order mailed November 4, 1974 is not, at

THIS TIME, AFFIRMED BUT THE MATTER IS REFERRED TO THE HEARINGS 
DIVISION FOR A FURTHER HEARING ON THE EXTENT OF CLAIMANT'S PERMA
NENT DISABILITY RESULTING FROM HIS COMPENSABLE INJURY SUFFERED ON 
AUGUST 6 , 1 9 7 4 .

The remainder of the referee's order is affirmed.

WCB CASE NO. 75-427 JANUARY 15, 1976 

GEORGE E. CUNNINGHAM, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,

CLAIMANT'S ATTYS.
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The claimant requests board review of the referee* s order
WHICH DENIED CLAIMANT'S CLAIM FOR A COMPENSABLE LOW BACK INJURY 
ALLEGEDLY OCCURRING ON FEBRUARY 1 7 , 1 973 . THE EMPLOYER CROSS
REQUESTS BOARD REVIEW OF THAT PORTION OF THE REFEREE'S ORDER WHICH 
DIRECTED IT TO PAY CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSA
TION FROM FEBRUARY 7 , 1 9 7 3 TO JUNE 2 4 , 1 9 7 5 , THE DATE OF ITS ORAL
DENIAL OF RECORD AT THE HEARING, LESS TIME WORKED, AND TO ALSO PAY 
A PENALTY OF 10 PER CENT OF THE AFORESAID TEMPORARY TOTAL DISABILITY 
COMPENSATION AND A REASONABLE ATTORNEY'S FEE TO CLAIMANT'S ATTOR
NEY.

Claimant contends he received a compensable injury to his

LOW BACK ON EITHER FEBRUARY 1 6 TH OR 1 7 TH, 1 9 73 WHILE EMPLOYED BY
THE DEFENDANT. CLAIMANT TESTIFIED HE REPORTED THE OCCURRENCE THE 
SAME DAY TO THE SERVICE MANAGER FOR THE DEFENDANT AND TO AN UN
NAMED CO—EMPLOYE.



On FEBRUARY 1 9 , 1 973 CLAIMANT CONTACTED DR, FRISCH, CLAIM
ANT'S FAMILY DOCTOR, WHO REFERRED HIM TO DR, HOPKINS, AFTER EXAMIN
ING CLAIMANT ON MARCH 1 3 , 1 973 , DR. HOPKINS DIAGNOSED A HERNIATED 
DISC L4 —5 , RIGHT. CLAIMANT TOLD DR, HOPKINS THAT APPROXIMATELY 
SIX WEEKS PRIOR TO THE EXAMINATION HE WAS MOVING A REFRIGERATOR AT 
HIS HOME, CARRYING IT DOWNSTAIRS, WHEN THE OTHER PARTY HELPING HIM 
LOST CONTROL OF THE REFRIGERATOR AND CLAIMANT CAUGHT MOST OF THE 
WEIGHT ON HIS BACK. HE HAD NO IMMEDIATE PAIN BUT NOTICED PAIN 
APPROXIMATELY ONE AND A HALF WEEKS LATER, AS HE BENT OVER TO PICK 
UP THE SPROCKET OF A GEAR WHICH WEIGHED APPROXIMATELY 9 0 POUNDS,
AND THAT HE HAS HAD PAIN IN HIS BACK SINCE THAT TIME ALTHOUGH HE 
CONTINUED TO WORK FOR ANOTHER WEEK.

In 1 973 CLAIMANT, WHILE IN CALIFORNIA, HAD A LAMINECTOMY 
PERFORMED BY A DR. WESLEY. HE ALSO RECEIVED SURGERY ON HIS RIGHT 
LEG TO DEADEN SOME OF THE NERVES - THIS SURGERY WAS PERFORMED BY 
DR. GREWE, A PORTLAND NEUROSURGEON.

Sometime between February i 7 , 1973 and April 16, 1973 claim
ant APPLIED FOR NON-WORK CONNECTED BENEFITS THROUGH METROPOLITAN 
LIFE INSURANCE COMPANY AND AMERICAN GUARANTY LIFE INSURANCE COMPANY. 
THIS WAS DONE THROUGH THE EMPLOYER1 S REPRESENTATIVE WHO HAD THE 
RESPONSIBILITY FOR PROCESSING BOTH PRIVATE INSURANCE CLAIMS AND 
workmen's COMPENSATION CLAIMS. METROPOLITAN PAID CLAIMANT TIME 
LOSS BENEFITS FROM THE DATE OF HIS INJURY TO JULY 1 973 AND ALSO CER
TAIN MEDICAL BENEFITS. AMERICAN GUARANTY PAID CERTAIN AMOUNTS OF
claimant's outstanding creditors under a credit policy.

On APRIL 1 6 , 1 9 73 CLAIMANT WAS HOSPITALIZED AND SIGNED A PRE
LIMINARY CLAIM REPORT - THIS REPORT IS NOT A STANDARD FORM 80 1 BUT 
IT SET FORTH PARTICULARS RELATING, IN THIS CASE, TO A WORK-CONNECTED 
ON-THE—JOB ACCIDENTAL INJURY. THIS REPORT WAS RECEIVED BY THE EM
PLOYER. ON APRIL 25 , 1 9 73 THE SERVICE MANAGER FOR THE EMPLOYER RE
TURNED THE REPORT TO CLAIMANT AND SUGGESTED HE RECONSIDER BEFORE 
FILING IT - HOWEVER, NO DENIAL OF THE CLAIM WAS MADE BY THE EMPLOYER 
UNTIL THE DATE OF THE HEARING. THE EMPLOYER DID NOT PROCESS THE 
CLAIM NOR DID IT PAY COMPENSATION.

After the hearing had been closed except for the presentation
OF ORAL ARGUMENT, COUNSEL FOR THE EMPLOYER RAISED, FOR THE FIRST 
TIME, THE ISSUE OF CLAIMANT'S FAILURE TO GIVE TIMELY NOTICE UNDER 
THE PROVISIONS OF ORS 656.265(1).

The referee found that defendant did not raise the issue of
FAILURE TO GIVE NOTICE AT THE FIRST HEARING ON A CLAIM FOR COMPENSA
TION AS PROVIDED BY ORS 6 56.2 6 5 , BUT INSTEAD REMAINED MUTE UNTIL 
BOTH PARTIES HAD RESTED AND ORAL ARGUMENTS WERE TO BE PRESENTED.
THE REFEREE CONCLUDED THAT THE EMPLOYER DID NOT TIMELY RAISE THIS 
ISSUE AND THEREFORE CONSIDERATION OF IT BY THE REFEREE WAS PRE
CLUDED.

The referee found that claimant had filed a notice of a claim
ON APRIL 1 6 , 1 9 73 WHICH HAD BEEN RECEIVED BY THE EMPLOYER ALTHOUGH
SUCH NOTICE WAS NOT FILED ON AN 8 0 1 . HE FURTHER FOUND THAT THERE 
WAS NO DENIAL OF THIS CLAIM BY THE EMPLOYER OR ITS CARRIER ISSUED 
UNTIL AT THE TIME OF HEARING ON RECORD BEFORE THE REFEREE.

He CONCLUDED THAT THIS CONSTITUTED AN UNREASONABLE DELAY, 
REFUSAL AND RESISTANCE TO PAY COMPENSATION AS WELL AS AN UNREA
SONABLE DELAY IN THE ACCEPTANCE OR DENIAL OF THE CLAIM. HE FURTHER 
CONCLUDED THAT CLAIMANT WAS ENTITLED TO TEMPORARY TOTAL DISABILITY 
COMPENSATION FROM THE DATE OF THE NOTICE OF THE CLAIM, APRIL 16,
1 973 , TO THE DATE OF THE ORAL DENIAL ON RECORD, WHICH WAS JUNE 24,



I

1 9 7 5 , AND ALSO A PENALTY OF 1 0 PER CENT ON SAID AMOUNTS, ORS 6 5 6.2 62 
(6 ) AND AN ATTORNEY* S FEE, ORS 656.382(1).

However, on the main issue of whether claimant sustained a
COMPENSABLE INJURY, THE REFEREE FELT THAT CLAIMANT* S CASE, IN A 
LARGE PART, MUST TURN ON ITS CREDIBILITY AND WAS NOT CONVINCED THAT 
CLAIMANT WAS A CREDIBLE WITNESS BECAUSE OF HIS ACTUAL COURSE OF 
CONDUCT FOLLOWING THE INCIDENT OF FEBRUARY 1 7 , 1 9 7 3 AND UP UNTIL 
THE TIME HE FILED THE REQUEST FOR HEARING ON JANUARY 9, I 9J7 5 . THIS 
CONDUCT WAS SOMEWHAT INCONSISTENT WlTH HIS TESTIMONY REGARDING 
THE COMPENSABLE INJURY.

The referee found that claimant delayed filing a claim for
AN INDUSTRIAL (UNDERSCORED) INJURY FOR APPROXIMATELY TWO MONTHS 
AND THAT PRIOR THERETO HE HAD FILED AND RECEIVED BENEFITS FROM TWO 
PRIVATE INSURANCE CARRIERS WHO PROVIDED OFF-THE-JOB COVERAGE FOR 
THE EMPLOYES OF THE EMPLOYER, THE REFEREE FURTHER FOUND THAT 
EVEN AFTER THE EMPLOYER RETURNED CLAIMANT'S NOTICE OF CLAIM ON 
APRIL 2 5 , 1 9 73 AND SUGGESTED HE RECONSIDER FILING SUCH APPLICATION,
CLAIMANT STILL DID NOTHING UNTIL JANUARY 9 , 1 975 , ONE YEAR AND NINE
MONTHS LATER, WHEN HE FINALLY FILED A REQUEST FOR HEARING.

The referee concluded that although dr. hopkins* report of
JANUARY 2 5 , 1 975 APPEARS TO CAUSALLY CONNECT CLAIMANT1 S LOW BACK
INJURY TO HIS WORK-CONNECTED ACTIVITIES THAT THIS REPORT NECESSARILY 
RESTS ON THE HISTORY GIVEN TO THE DOCTOR BY THE CLAIMANT WHICH IN 
TURN RESTS UPON CLAIMANT'S CREDIBILITY - THEREFORE, THE REFEREE 
COULD NOT GIVE DR. HOPKINS' CONCLUSION ANY WEIGHT.

The REFEREE FURTHER CONCLUDED THAT CLAIMANT’S LOW BACK IN
JURY WAS THE RESULT OF HIS NON-WORK CONNECTED ACCIDENT WHICH PRE
CEDED FEBRUARY 1 7 , 1 973 AND THAT THE INCIDENT OF FEBRUARY 17, 1973
DID NOT CAUSE NOR MATERIALLY CONTRIBUTE TO AN AGGRAVATION OF CLAIM
ANT* S PREEXISTING BACK CONDITION AND THAT CLAIMANT'S BACK CONDITION, 
THEREFORE, WAS NOT COMPENSABLE. INASMUCH AS CLAIMANT'S BACK CON
DITION WAS NOT WORK-CONNECTED, THE EMPLOYER HAS NO RESPONSIBILITY 
FOR THE PAYMENT OF ANY MEDICAL CARE AND TREATMENT INCURRED BY 
CLAIMANT.

The board, on de
AND CONCLUSIONS OF THE

NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
REFEREE AS ITS OWN.

ORDER

THE
The

ORDER
ORDER OF THE REFEREE DATED JULY 2 9, 
ENTERED AUGUST 8 , 1 97 5 IS AFFIRMED,

1 9 7 5 , AS AMENDED BY

WCB CASE NO. 74-4454 JANUARY 15, 1976 

JEFFREY DULCICH, CLAIMANT
KENNEDY AND KING, CLAIMANT* S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests review by the board of'the referee's
ORDER WHICH AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT’S CLAIM 
FOR AGGRAVATION.

-4 8-



Cl.A1 MANT, 17 YEARS OLD AT THE TIME, SUFFERED A COMPENSABLE 
INJURY TO HIS LUMBAR SPINE ON JULY 9 , 1 970, HE RECEIVED CONSERVA
TIVE TREATMENT THEREFOR AND HIS CLAIM WAS CLOSED BY DETERMINATION 
ORDER MAILED JANUARY 2 9 , 1 97 1 WHEREBY HE WAS AWARDED 3 2 DEGREES
FOR 10 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Since his injury, claimant finished high school where he played
FOOTBALL AND HE HAS GONE TO VARIOUS COLLEGES. HE HAS WORKED FOR HIS 
father’s COMPANY WHEN HE WAS NOT IN SCHOOL. IN 197 1 HE WAS IN AN 
AUTOMOBILE ACCIDENT WHICH RESULTED IN A SEVERE HEAD INJURY. LATER 
HE WAS INVOLVED IN A WATER SKI ACCIDENT. AT THE PRESENT TIME CLAIM
ANT IS ABLE TO PARTICIPATE IN SOCCER, WATER SKIING AND SNOW SKIING,
HE SAYS THESE ACTIVITIES BOTHER HIS BACK, AND HIS ENDURANCE IS CUT 
DOWN SOMEWHAT BY HIS BACK CONDITION, HOWEVER, HE APPARENTLY IS 
ABLE TO ENJOY ALL THESE ACTIVITIES.

On AUGUST 1 5 , 1 97 4 , DR. FAGAN, WHO INITIALLY TREATED CLAIM
ANT IN 1 9 7 0 , ADVISED THE FUND THAT HE FELT CLAIMANT'S CONDITION WAS 
BECOMING AGGRAVATED AND THAT HIS CLAIM SHOULD BE REOPENED FOR 
POSSIBLE TREATMENT. ON DECEMBER 4 , 1 974 , DR, FAGAN AGAIN EXPRESSED 
THIS OPINION STATING - ’ I THINK THIS IS A RE-AGGR AV AT ION OF HIS INITIAL
CLAIM AND THE CLAIM SHOULD BE REOPENED. ’

The referee found that where there was uncontradicted medi
cal EVIDENCE THAT ONE OF SEVERAL ACCIDENTS TO AN INJURED WORKMAN IS 
A CONTRIBUTING CAUSE TO AN ULTIMATE NEED FOR SURGERY THE WORKMAN 
IS ENTITLED TO AGGRAVATION BENEFITS - HOWEVER, IN THIS CASE THE MEDI
CAL EVIDENCE IS NOT CLEAR EXCEPT TO SHOW THAT CLAIMANT HAS DEFINITE 
BACK DISABILITY THAT HAS PERSISTED WITH HEAVY ACTIVITY AS WAS PRE
DICTED BY DR. FAGAN WHEN HE FIRST RECOMMENDED THAT THE CLAIM BE 
CLOSED ON DECEMBER 2 9 , 1 9 70, THE REFEREE FOUND THAT CLAIMANT HAD
PERSISTED IN ENGAGING IN STRENUOUS ACTIVITIES BOTH AT WORK AND IN 
THE AREA OF SPORTS.

THE REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO PROVE THAT 
HE HAS ANY WORSENED CONDITION RESULTING FROM THE ORIGINAL INJURY 
SAVE, POSSIBLY, OCCASIONAL NEED FOR MEDICAL CARE WHICH IS AVAILABLE 
TO HIM UNDER THE PROVISIONS OF ORS 656.245. CLAIMANT HAS NOT SHOWN 
THAT HE HAS LOST ANY TIME FROM WORK AS THE RESULT OF THE ALLEGED 
AGGRAVATION.

ORDER

The order of the referee dated august 29, 1975 is affirmed.

WCB CASE NO, 74-3145 JANUARY 15, 1976 

MICHAEL MOSKO, CLAIMANT
BAILEY, DOBLIE AND BRUUN, 

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests review by the board of the referee's
ORDER WHICH AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL 
of claimant's CLAIM ON THE GROUNDS THAT IT WAS NOT TIMELY FILED 
AND THAT CLAIMANT HAD BEEN PREJUDICED THEREBY.



CLAIMANT FILED A CLAIM ON APRIL 8 , 1 974 FOR AN INJURY OF

DECEMBER 2 1 , 1 972 . ON JANUARY 3 1 , 1 973 CLAIMANT WAS SEEN AT THE 
PERMANENTE CLINIC COMPLAINING OF PAIN IN THE RIGHT SHOULDER. HE 
STATED HE POSSIBLY HAD HURT IT AT WORK ABOUT A MONTH PREVIOUSLY 
BUT HE WASN'T SURE. THE IMPRESSION, BASED ON THE EXAMINATION, 
WAS A * STRAIN BURSITIS. T

On APRIL 4 , 1 9 7 4 CLAIMANT WAS STILL COMPLAINING OF PAIN IN
THE SHOULDER AND BETWEEN THE SHOULDERS, ALSO IN THE BACK/^OF THE 
HEAD. THE X-RAYS INDICATED DEGENERATIVE CHANGES AT C5 -6 ''AND AT 
THE C7 LEVEL AND THE IMPRESSION WAS CERVICAL DISC DEGENERATIVE 
DISEASE WITHOUT SIGNIFICANT NERVE ROOT COMPRESSION.

On APRIL 24 , 1 9 7 5 DR. NAG REPORTED THAT CLAIMANT HAD, FOR

THE FIRST TIME, ON AUGUST 1 2 , 1 974 RELATED TO HIM THAT HIS PROB
LEMS HAD STARTED ON DECEMBER 2 1 , 1 972 WHILE LIFTING A CABINET AT 
WORK. DR. NAG* S OPINION WAS THAT CLAIMANT1 S SYMPTOMS PROBABLY 
WERE AGGRAVATED BY THE INJURY BUT HIS MAIN DISEASE WAS A DEGENER
ATIVE ONE AND NOT RELATED TO ANY SPECIFIC INJURY.

The referee found that claimant had not met his burden of
PROOF THAT HE SUSTAINED A COMPENSABLE INJURY ON THE JOB. HE FUR
THER FOUND THAT HIS CLAIM HAD NOT BEEN TIMELY MADE AND THAT THE 
FUND HAD BEEN PREJUDICED BY THE LATE NOTICE. THE EVIDENCE DID NOT 
PREPONDERATE THAT THE EMPLOYER HAD NOTICE OF KNOWLEDGE OF A DIS
ABLING INJURY FOR WHICH A CLAIM COULD BE FILED AND EVEN THOUGH 
CLAIMANT SOUGHT MEDICAL ATTENTION, HE WAS UNABLE TO ATTRIBUTE IT 
TO ANY INDUSTRIAL ACCIDENT AND HIS PRIVATE INSURANCE CARRIER PAID 
FOR IT.

The REFEREE CONCLUDED THAT CLAIMANT HAD A DEGENERATIVE 
DISC CONDITION IN HIS BACK BOTH IN THE CERVICAL AND LUMBAR AREAS 
WHICH, OVER THE PASSAGE OF YEARS, CLAIMANT HAS CONVINCED HIMSELF 
WAS JOB RELATED, ALTHOUGH AT THE TIME IT ALLEGEDLY OCCURRED HE 
WAS UNABLE TO SHOW SUCH RELATIONSHIP WITH ANY DEGREE OF CERTAINTY. 
IF CLAIMANT HAD TIMELY REPORTED THE INCIDENT, THE FUND WOULD HAVE 
HAD AN OPPORTUNITY TO INVESTIGATE AND OBTAIN MEDICAL EVIDENCE WITH 
RELATIONSHIP TO THE ALLEGED INJURY. NOT HAVING THIS OPPORTUNITY,
ITS POSITION WAS PREJUDICED.

The BOARD, ON DE NOVO REVIEW, FEELS THAT THE OPINION OF DR, 
NAG THAT CLAIMANT1 S MAIN DISEASE IS A DEGENERATIVE ONE AND NOT RE
LATED TO ANY SPECIFIC INJURY MUST BE CONSIDERED AS THE CONTROLLING 
FACTOR, ALTHOUGH THERE IS SUBSTANTIAL EVIDENCE TO INDICATE THAT 
THE REFEREE CORRECTLY FOUND THAT CLAIMANT HAD NOT TIMELY FILED HIS 
CLAIM AND THAT HIS FAILURE TO DO SO DID PREJUDICE THE POSITION OF 
THE FUND.

ORDER
The order of the referee dated July 8, 1975 is affirmed.



SAIF CLAIM NO. C 487 1976JANUARY 15,

JAMES H. PLANCK, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

This claimant suffered a compensable injury to his back on
JANUARY I , 1 966 AND WAS GRANTED COMPENSATION EQUAL TO 15 PER CENT 
LOSS OF AN ARM FOR UNSCHEDULED DISABILITY.

Subsequently, after claimant's aggravation rights had ex
pired, HE REQUIRED FURTHER MEDICAL CARE AND TREATMENT AND PETI
TIONED THE BOARD TO REOPEN THE CLAIM UNDER THE OWN MOTION PROVI
SIONS OF ORS 656.278. BY THE BOARD'S OWN MOTION ORDER ENTERED 
MAY 1 5 , 1 974 THE STATE ACCIDENT INSURANCE FUND WAS REQUIRED TO 
PAY CERTAIN TEMPORARY TOTAL DISABILITY ASSOCIATED WITH CLAIMANT'S 
HOSPITALIZATION AND SPINAL SURGERY, AND AN ADDITIONAL 1 5 PER CENT 
LOSS OF AN ARM FOR UNSCHEDULED DISABILITY WAS AWARDED TO CLAIMANT.

On JUNE 1 3 , 1 97 5 , THE CLAIMANT RETURNED TO HIS PHYSICIAN WITH
RECURRENT SYMPTOMATOLOGY. AFTER REVIEWING THE MEDICAL REPORTS 
AND CONDUCTING ITS OWN INVESTIGATION, THE STATE ACCIDENT INSURANCE 
FUND VOLUNTARILY REOPENED CLAIMANT'S CLAIM FOR FURTHER TREATMENT 
AND PAYMENT OF TIME LOSS COMPENSATION FROM JUNE 1 7 , 1 975 . ,

The treating physician's report dated December 9 , 1975 indi
cated CLAIMANT WOULD NOT BE ABLE TO RETURN TO HIS FORMER OCCUPA
TION. THE EVALUATION DIVISION OF THE BOARD HAS REVIEWED THE ENTIRE 
CLAIM AND FINDS CLAIMANT IS ENTITLED TO -

(1) ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DISABILITY
FROM JUNE 1 7 , 1 975 THROUGH DECEMBER 1 9 7 5 - AND

(2) ADDITIONAL COMPENSATION FOR PERMANENT PARTIAL DISABILITY 
EQUAL TO 2 0 PER CENT LOSS OF AN ARM FOR UNSCHEDULED PIS* 
ABILITY (38.4 DEGREES) MAKING A TOTAL AWARD OF 50 PER 
CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY

It IS SO ORDERED.

WCB CASE NO. 75-698 J ANUARY 15, 1976 

GLADYS M. STOPPLEWORTH, CLAIMANT
ROD KIRKPATRICK, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests board review of 
the referee's order which granted claimant an award of permanent
TOTAL DISABILITY.

Claimant, while working as a nurse's aide, sustained a com
pensable INJURY ON OCTOBER 3 0 , 1 972 LIFTING A PATIENT FROM THE BED. 
CLAIMANT WAS FIRST SEEN BY A CHIROPRACTOR WHO DIAGNOSED AN INTER
VERTEBRAL DISC SYNDROME - LATER SHE CAME UNDER THE CARE OF DR. 
BEGG, AN ORTHOPEDIC PHYSICIAN AND DR. GREWE, A NEUROSURGEON. 
DURING THE COURSE OF TREATMENT FROM THESE DOCTORS, CLAIMANT



UNDERWENT A LAMINECTOMY L4 —5 ON APRIL 3 , 1 973 — A FACET RHIZOTOMY,
BILATERAL, L3 -4 , L4 -5 , L5 — SI ON SEPTEMBER 22 , 1 9 73 - AND A LUMBAR
LAMINECTOMY WITH DECOMPRESSION OF NERVE ROOTS AND REMOVAL NUCLEUS 
PULPOSUS, PLUS FACET RH IZOTOMY ON JANUARY 18, 1974. SHE ALSO HAD
MYELOGRAMS AND SPINAL BLOCKS. THE SURGERIES PROVIDED CLAIMANT 
WITH SOME RELIEF, HOWEVER, IT WAS NOT PERMANENT. CLAIMANT TESTI
FIED SHE HAD BEEN IN ALMOST CONSTANT PAIN SINCE HER INDUSTRIAL INJURY.

Claimant was examined at the disability prevention division

AND ALSO GIVEN A PSYCHOLOGICAL EVALUATION BY DR, PERKINS. ON 
FEBRUARY 4 , 1 9 7 5 HER CLAIM WAS CLOSED WITH AN AWARD OF 1 6 0 DEGREES
FOR 50 PER CENT UNSCHEDULED LOW BACK DISABILITY AND 22.5 DEGREES 
FOR 1 5 PER CENT LOSS OF THE RIGHT LEG.

Claimant requested a hearing contending that she came within

THE ODD—LOT DOCTRINE BECAUSE SHE WAS UNABLE TO DO ANYTHING ON A 
SUSTAINED BASIS, OR ON A DAY TO DAY BASIS, AND THEREFORE WAS ENTITLED 
TO AN AWARD OF PERMANENT TOTAL DISABILITY.

The REFEREE FOUND THAT ALTHOUGH THE DOCTORS AT THE DISABILITY 
PREVENTION DIVISION FOUND CLAIMANT HAD GOOD RANGE OF MOTION, DR. 
GREWE CONTINUED TO FIND PAIN AND TENDERNESS IN 1 97 5 AND, ON VARIOUS 
OCCASIONS, HAD TO GIVE HER INJECTIONS TO RELIEVE THE PAIN. DR. PERKINS 
FELT THAT CLAIMANT WAS NOT MOTIVATED TO RETURN TO WORK. THE REF
EREE CONCLUDED THAT BECAUSE CLAIMANT WAS UNABLE TO DO MOST OF THE 
ACTIVITIES SHE DESIRED TO DO INCLUDING KEEPING HER HOUSE IN THE MAN
NER SHE WAS ABLE TO DO PREVIOUS TO HER INJURY, HER INABILITY TO GO 
OUT AND SEEK WORK BECAUSE OF THE PAIN, THE UNRELIABILITY OF HER 
RIGHT LEG AND THE FACT THAT SHE WAS ALMOST CONSTANTLY IN PAIN, 
CLAIMANT WAS ONLY BEING REALISTIC ABOUT HER PROSPECTS FOR RETURN
ING TO WORK. THIS IS NOT THE SAME AS LACK OF MOTIVATION.

The REFEREE FOUND THAT IT WOULD BE HIGHLY IMPRACTICABLE FOR 
CLAIMANT TO ENGAGE IN ANY TYPE OF TRAINING PROGRAM AS SHE IS UNABLE 
TO SIT OR STAND VERY LONG OR WALK VERY FAR. ADDITIONALLY, THE PSY
CHOLOGICAL FINDINGS INDICATE CLAIMANT WOULD ENCOUNTER DIFFICULTIES 
IF SHE ATTEMPTED TO ENTER INTO ANY TYPE OF EMPLOYMENT OTHER THAN 
THE HEAVY LABORING TYPE.

The referee concluded that claimant established a prima

FACIE CASE THAT SHE FELL WITHIN THE ODD-LOT DOCTRINE AND THAT THE 
FUND HAD FAILED TO COME FORWARD WITH ANY EVIDENCE OF ANY GAINFUL 
AND SUITABLE EMPLOYMENT IN WHICH CLAIMANT COULD BE REGULARLY 
ENGAGED. ACCORDINGLY, HE CONCLUDED SHE WAS ENTITLED TO AN AWARD 
OF PERMANENT TOTAL DISABILITY.

The board, on de novo review, concurs in the

CLUSIONS OF THE REFEREE. THE BOARD CONCLUDES THAT 
BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED 
OF THE REFEREE'S ORDER WHICH WAS JUNE 23 , 1 975 .

ORDER
The order of the referee dated june 23, 1975 is affirmed. 

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

FINDINGS AND CON- 
CLAIMANT SHOULD 
FROM THE DATE

-5 2-



WCB CASE NO. 75-1434 1976JANUARY 15,

CHARLES TLUSTY, CLAIMANT
GORDON H. PRICE, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT

Rev 1EWED BY BOARD MEMBERS WILSON AND MOORE.

Clai manT requests board review of the referee's ORDER WHICH 
AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S 
CLAIM.

Cla IMANT WAS INJURED ON MARCH 9 , 1 97 5 WHEN HE WAS WORKING 
AS A RESERVE POLICEMAN FOR THE CITY OF MOLALLA, THE FUND MOVED 
FOR DISMISSAL ON THE GROUNDS OF LACK OF JURISDICTION, I. E, , THERE 
WAS NO SHOWING THAT CLAIMANT WAS A WORKMAN AT THE TIME HE WAS 
INJURED AND THE BOARD HAD NOT FOLLOWED ITS OWN RULES, HAVING FAILED 
TO HAVE THE CITY OF MOLALLA DECLARED A SUBJECT NONCOMPLYING EMPLOYER.

The EVIDENCE INDICATES THAT CLAIMANT HAD WORKED AS A RESERVE 
PATROLMAN FOR THE CITY OF MOLALLA FOR SOME 2 0 YEARS AND AS SUCH 
WAS REQUIRED TO SPEND A MINIMUM OF FIVE HOURS EACH MONTH RIDING 
WITH A REGULAR CITY PATROLMAN IN ORDER TO QUALIFY AS A SUBSTITUTE 
PATROLMAN. CLAIMANT HAD NOT BEEN PAID AS A SUBSTITUTE PATROLMAN 
SINCE SOME TIME IN 1 973. HE DID RECEIVE PAY FOR SIX HOURS ON JANU
ARY 29 , 1 975 BUT THERE WAS NO EVIDENCE TO SHOW THAT THIS WAS FOR 
SERVICE AS A SUBSTITUTE PATROLMAN.

There was undisputed evidence that the city of molalla had

NOT COMPLIED WITH THE PROVISIONS OF ORS 6 5 6.03 1 UNTIL AFTER CLAIM
ANT HAD BEEN INJURED ON MARCH 9 , 1 9 75 . THE INJURY OCCURRED WHILE
CLAIMANT WAS RIDING WITH A REGULAR PATROLMAN AS A RESERVE DURING 
THE FIVE HOUR MONTHLY TRAINING PERIOD. SUBSEQUENTLY, THE CITY OF 
MOLALLA DID COMPLY WITH THE ELECTION PROVIDED BY THE STATUTE.

Claimant contends he was a workman and as such was covered

BECAUSE HE KEPT HIMSELF QUALIFIED AS A SUBSTITUTE POLICEMAN BUT 
THE EVIDENCE INDICATES HE WAS NOT PAID AS A SUBSTITUTE POLICEMAN 
DURING ANY TIME IN 1974 OR 1975.

The REFEREE CONCLUDED THAT UNDER THE PROVISIONS OF ORS 6 5 6.03 1 
(2) CLAIMANT COULD NOT BE CONSIDERED AS A WORKMAN UNTIL THE MUNI
CIPALITY HAD FILED AN ELECTION TO HAVE HIM CONSIDERED AS A SUBJECT 
WORKMAN FOR THE PURPOSES OF ORS 6 5 6 . 00 1 TO 656.794. THE CITY OF 
MOLALLA HAD NOT FILED THIS ELECTION AT THE TIME OF THE INJURY, 
THEREFORE, CLAIMANT COULD NOT BE CONSIDERED AS A WORKMAN AND THE 
DENIAL WAS PROPER.

The BOARD, ON DE NOVO REVIEW, FINDS THAT THE STATUTE IS 
WHOLLY UNAMBIGUOUS AND THAT THE CIRCUMSTANCES OF THIS CASE PRE
CLUDE ANY FINDING OTHER THAN THAT MADE BY THE REFEREE.

ORDER

The order of the referee dated august 4, 1975 is affirmed.

-53-
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WCB CASE NO. 75-817 JANUARY 15, 1976

HERBERT FULLER, CLAIMANT
POZZl, WILSON AND ATCHISON, 

claimant's ATTYS,
ROGER WARREN, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by commissioners wilson and moore.

Claimant requests board review of the referee

AFFIRMED THE DETERMINATION ORDER MAILED JANUARY 20,
ING CLAIMANT 32 DEGREES FOR 1 0 PER CENT UNSCHEDULED 
SHOULDER INJURY,

Claimant sustained a compensable injury on November 14, 1973
WHILE SORTING WOOD IN AN EDGER, CLAIMANT WAS SEEN BY DR, KEIZER 
AND WAS OFF WORK FOR APPROXIMATELY TWO MONTHS, DR. KEIZER1 S 
DIAGNOSIS WAS A MILD CERVICAL SPRAIN AND A MILD SPRAIN OF THE TEM- 
POROMADIBULAR JOINTS, BILATERALLY. CLAIMANT WAS ALSO SEEN BY 
DR. SMITH WHO MADE A DIAGNOSIS OF CERVICAL STRAIN WITH PERSISTING 
DISABILITY.

_/
Claimant was released to return to work on January 1 4 , 1974

AND THEREAFTER THE DETERMINATION ORDER WAS ISSUED.

Claimant was transferred to the position of stack-driver

UPON HIS RETURN TO WORK AND HE WAS ABLE TO DO THIS WORK WITHOUT 
ANY DIFFICULTY ALTHOUGH HE ALLEGES NECK FATIGUE, PARTICULARLY 
FOLLOWING THE WORK DAY.

The referee found that pain and fatigue, by and of themselves, 
ARE NOT COMPENSABLE UNLESS DISABLING. THERE WAS NO TESTIMONY 
OFFERED BY CLAIMANT AS TO WHETHER OR NOT HE COULD CONTINUE TO PER
FORM THE JOB HE WAS DOING AT THE TIME OF INJURY NOR WAS THERE ANY 
EVIDENCE THAT CLAIMANT'S EARNING CAPACITY HAD BEEN IMPAIRED IN ANY 
WAY. THE REFEREE CONCLUDED THERE WAS NO BASIS FOR INCREASING THE 
AWARD WHICH CLAIMANT HAD RECEIVED BY THE DETERMINATION ORDER 
MAILED JANUARY 2 0 , 19,7 5.

The board, on de novo review, finds that there is some evi
dence in the record that claimant's earning capacity has been 
diminished, although not substantially, the dimunition of claim
ant's EARNING CAPACITY AS A RESULT OF THE INDUSTRIAL INJURY DOES 
JUSTIFY THE AWARD OF 1 0 PER CENT UNSCHEDULED DISABILITY,

ORDER
The order of the referee dated may 23 , 1975, as modified by

THE COMMENTS MADE BY THE BOARD ON ITS DE NOVO REVIEW, IS AFFIRMED.

' S ORDER WH ICH 
1 9 7 5 , AWARD- 
NECK AND LEFT



1976

DARRELL P. SMITH, CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT’S ATTYS.
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests board review of the referee’s order

WHICH AFFIRMED THE DETERMINATION ORDER MAILED OCTOBER 17, 1974
WHEREBY CLAIMANT WAS GRANTED 80 DEGREES FOR 25 PER CENT UNSCHED
ULED RIGHT SHOULDER DISABILITY.

Claimant suffered a compensable injury to his right shoulder 
while lifting heavy metal shims on his job as a pilebuck ON MARCH 4 ,
1 9 73 . CLAIMANT BROKE A TENDON IN HIS RIGHT SHOULDER FOR WHICH HE 
HAD CORRECTIVE SURGERY. HE. HAS REGAINED NEARLY FULL USE OF HIS 
RIGHT ARM AND SHOULDER EXCEPT HE CANNOT WORK WITH HIS ARM RAISED 
OVER THE SHOULDER LEVEL. THIS RESTRICTION PRECLUDES HIM FROM AP
PLYING FOR PILE DRIVING JOBS AND ALSO RESTRICTS HIS EMPLOYMENT OP
PORTUNITIES AS A CARPENTER, A SKILL HE HAD PRIOR TO HIS INJURY.

The referee found that claimant was well motivated, that

HE HAD AN INTERESTING AND VARIED BACKGROUND. HE HAS A HIGH SCHOOL 
DIPLOMA, HAS SCHOOLING BEYOND THAT LEVEL IN REAL ESTATE LAW AND 
SEWAGE TREATMENT AND AT THE PRESENT TIME IS ENROLLED UNDER THE 
AUSPICES OF THE DIVISION OF VOCATIONAL REHABILITATION IN A PROGRAM 
STUDYING TO BE A JUNIOR ACCOUNTANT, ALTHOUGH CLAIMANT STATES HE 
DOES NOT PLAN TO BECOME AN ACCOUNTANT.

The referee concluded that the restricted use of claimant’s 
RIGHT ARM did NOT RESULT FROM IMPAIRMENT IN THE ARM, BUT RATHER 
FROM IMPAIRMENT IN THE SHOULDER WHERE THE DISABILITY TRULY LIES,
AND THAT THAT AREA BEING UNSCHEDULED THE DISABILITY HAD TO BE MEA
SURED BY LOSS OF EARNING CAPACITY. HE FURTHER CONCLUDED THAT,
AFTER CONSIDERING CLAIMANT’S AGE, EDUCATION, TRAINING AND GENERAL 
PHYSICAL AND MENTAL CAPACITY AND ADAPTABILITY, FACTORS WHICH CLAIM
ANT PASSED WITH HIGH MARKS IN THE OPINION OF THE REFEREE, THE AWARD 
OF 25 PER CENT ADEQUATELY COMPENSATED CLAIMANT.

The board, on de novo review, does not feel that the restric
tion in claimant’s right arm results from impairment in the shoul
der BUT RATHER THAT IT RESULTS FROM IMPAIRMENT IN THE RIGHT ARM 
ITSELF AND, THEREFORE, CLAIMANT IS ENTITLED TO A SEPARATE AWARD 
FOR THIS SCHEDULED DISABILITY, BASED ON LOSS OF FUNCTION.

The BOARD ALSO FINDS THAT, DESPITE CLAIMANT’S INTERESTING 
AND VARIED BACKGROUND, THE FACT THAT HE IS UNABLE TO RETURN TO HIS 
FORMER JOB AS A PILEBUCK AND HAS SEVERE LIMITATIONS ON HIS EMPLOY- 
ABILITY AS A CARPENTER, HE HAS SUSTAINED A SUBSTANTIAL LOSS OF 
EARNING CAPACITY. THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED 
TO AN AWARD OF 2 0 PER CENT SCHEDULED RIGHT ARM DISABILITY AND AN 
AWARD OF 3 5 PER CENT FOR HIS UNSCHEDULED RIGHT SHOULDER DISABILITY.

ORDER

WCB CASE NO. 74-3879 JANUARY 15,

The order of the referee dated june 30, 1975 is modified,



Claimant is granted 38,4 degrees of a maximum of 192 degrees
FOR HIS SCHEDULED RIGHT ARM DISABILITY AND 1 12 DEGREES OF A MAXI
MUM OF 3 2 0 DEGREES FOR HIS UNSCHEDULED RIGHT SHOULDER DISABILITY. 
THESE AWARDS ARE IN LIEU OF AND NOT IN ADDITION TO THE AWARD GRANTED 
BY THE DETERMINATION ORDER MAILED OCTOBER 1 7 , 1 974 ,

Claimant*s counsel is awarded as a reasonable attorney's
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 25 PER 
CENT OF THE INCREASED COMPENSATION GRANTED CLAIMANT BY THIS ORDER 
ON REVIEW, PAYABLE THEREFROM AS PAID,

SAIF CLAIM NO. HC 68845 JANUARY 15, 1976

GERALDINE FOX MENDOZA, CLAIMANT
BUSS, LEICHNER, BARKER AND NESTING,

CLAIMANT* S ATTYS.
DEPT, OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

Claimant has petitioned the workmen's compensation board

TO EXERCISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6,2 78 
AND CONSIDER WHETHER HER NEED FOR FURTHER MEDICAL CARE AND TREAT
MENT IS A RESULT OF HER COMPENSABLE INDUSTRIAL INJURY SUSTAINED 
APRIL 14,1967.

A COPY OF THE REQUEST, TOGETHER WITH A REPORT FROM DR, 
ROBERT G. MCKILLOP DATED OCTOBER 6 , 1 9 7 5 , WAS FURNISHED TO THE
STATE ACCIDENT INSURANCE FUND AND ALSO TO THE EMPLOYER, COLUMBIA 
SPORTSWEAR MFG. , INC.

Oar 8 3 -8 10(C) PROVIDES THAT IF A REQUEST FOR BOARD* S OWN 
MOTION JURISDICTION IS MADE BY THE CLAIMANT, THE STATE ACCIDENT 
INSURANCE FUND SHALL ACKNOWLEDGE RECEIPT AND ADVISE THE BOARD 
WITHIN 2 0 DAYS OF ITS POSITION. THE REQUEST WAS RECEIVED BY THE 
BOARD ON DECEMBER 5 , 1 9 7 5 AND, PRESUMABLY, ON THE SAME DATE BY
THE FUND. NO RESPONSE HAS BEEN MADE BY THE FUND TO CLAIMANT’S 
REQUEST.

Therefore, based upon the medical information submitted
BY DR. MCKILLOP, THE BOARD REMANDS CLAIMANT* S CLAIM TO THE 
STATE ACCIDENT INSURANCE FUND TO PROVIDE MEDICAL CARE AND TREAT
MENT AS RECOMMENDED BY DR. MCKILLOP AND TO PAY COMPENSATION,
AS PROVIDED BY LAW, COMMENCING FEBRUARY 24, 1975 AND UNTIL THE
CLAIM IS CLOSED UNDER THE PROVISIONS OF ORS 6 5 6 . 2 7 8 .

Claimant's counsel is awarded as a reasonable attorney's
FEE, 2 5 PER CENT OF THE COMPENSATION HEREBY ORDERED TO BE PAID 
CLAIMANT, PAYABLE THEREFROM AS PAID, NOT TO EXCEED 2 0 0 DOLLARS.



SAIF CLAIM NO. BB 100466 JANUARY 15, 1976

GENEVIEVE E. REYNOLDS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
RECONSIDERATION OF OWN MOTION ORDER

On DECEMBER 8 , 1 9 75 , THE BOARD ENTERED ITS OWN MOTION ORDER
DIRECTING THE STATE ACCIDENT INSURANCE FUND TO MAKE ARRANGEMENTS 
FOR CLAIMANT TO BE EXAMINED AND EVALUATED AT THE DISABILITY PRE
VENTION DIVISION IN PORTLAND AND TO HAVE A PSYCHIATRIC EXAMINATION 
AND EVALUATION WHILE THERE. THE FUND WAS FURTHER DIRECTED TO PAY 
CLAIMANT'S ROUND TRIP TRANSPORTATION BETWEEN HER HOME IN MARYS
VILLE, WASHINGTON AND PORTLAND AND ALSO TO PAY TEMPORARY TOTAL 
DISABILITY COMPENSATION DURING THE PERIOD WHE WAS AT THE DISABILITY 
PREVENTION DIVISION. AT THAT TIME THE BOARD WAS UNADVISED AS TO 
WHETHER DR. QUAN HAD EXAMINED CLAIMANT.

On DECEMBER 29, 1 975, THE BOARD WAS FURNISHED BY THE FUND 
COPIES OF REPORTS FROM DR. QUAN DATED MAY 2 2 , 1 97 5 AND DR. NATHAN,
DATED JULY 2 2 , 1 9 7 5 , TOGETHER WITH A REQUEST THAT THE BOARD RECON
SIDER ITS OWN MOTION ORDER BASED UPON THE CONTENTS OF THESE 
REPORTS.

Dr. QUAN GAVE CLAIMANT A PSYCHIATRIC EXAMINATION ON MAY 22,
1 97 5 AND, AS A RESULT THEREOF, STATED THAT, AT WORST, CLAIMANT 
MIGHT BE CONSIDERED TO HAVE A MILD PERSONALITY DISORDER - SHE DID 
NOT SHOW IMPAIRED FUNCTIONING DUE TO HER EMOTIONAL STATE AND HER 
ACTIVITIES REMAINED SOMEWHAT VARIED. HE COULD NOT 'CONCLUDE THAT 
THERE WAS ANY PSYCHIATRIC DISORDER, BY ITSELF OR WHICH WOULD ADD 
APPRECIABLY TO HER INJURED ARM, THAT WOULD PREVENT HER FROM WORK
ING. ' HE FELT, HOWEVER, IT WAS HIGHLY IMPROBABLE THAT SHE WOULD 
RESUME WORKING,

Dr. NATHAN, AFTER BEING INFORMED OF THE RESULT OF DR. QU AN' S 
PSYCHIATRIC EXAMINATION OF CLAIMANT, WAS OF THE OPINION THAT CLAIM
ANT'S IMPAIRMENT REMAINED IN THE AREA OF 7 4 PER CENT OF THE UPPER 
EXTREMITY. SHE HAS ALREADY RECEIVED AWARDS TOTALLING 100 PER 
CENT OF THE RIGHT FOREARM.

The board concludes, based upon these reports, primarily
DR. QUAN* S, THAT CLAIMANT'S INABILITY TO RETURN TO WORK IS DUE TO 
FACTORS UNRELATED TO HER INDUSTRIAL INJURY AND, THEREFORE, NO 
FURTHER EXAMINATIONS, PHYSICAL OR PSYCHIATRIC, OF THE CLAIMANT 
ARE NECESSARY,

The board further concludes, upon reconsideration, that
ITS OWN MOTION ORDER ENTERED DECEMBER 8 , 1 9 7 5 SHOULD BE SET
ASIDE.

It is so ordered.

-5 7-



WCB CASE NO. 74-3917 JANUARY 19, 1976

RUDOLF E. ROTHAUGE, CLAIMANT
BAILEY, DOBLIE AND BRUUN,

CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests board review of the referee's order

WHICH AFFIRMED THE DETERMINATION ORDERS OF OCTOBER 27, 1 972 AND
OCTOBER 2 1 , 1 974 WHEREBY CLAIMANT WAS AWARDED A TOTAL OF 3 8,4
DEGREES FOR 2 0 PER CENT LOSS OF THE RIGHT ARM.

Claimant sustained a compensable injury to his right arm on

JUNE 7, 1972. HIS CLAIM WAS ACCEPTED, CLOSED WITH NO AWARD OF
PERMANENT DISABILITY, WAS REOPENED FOR MEDICAL CARE AND TREAT
MENT AND, ULTIMATELY AN AWARD OF 38.4 DEGREES FOR 20 PER CENT 
LOSS OF THE RIGHT ARM WAS RECEIVED BY A DETERMINATION ORDER MAILED 
OCTOBER 2 1 , 1 9 74 .

Claimant has had prior medical problems, including involve
ment OF THE RIGHT ARM FROM OTHER INJURIES AND MEDICAL CONDITIONS 
NOT RELATED TO HIS INDUSTRIAL INJURY - HOWEVER, HE WORKED AS A 
CARPENTER WITHOUT ANY LIMITATION OF USE OF HIS RIGHT ARM FOR SEVERAL 
YEARS PRIOR TO THE JUNE 1 97 2 INJURY. CLAIMANT HAS BEEN A CARPENTER 
FOR 1 5 YEARS- HE CONTINUED TO WORK AFTER THE INJURY FOR SOME TIME 
BUT FINALLY HAD TO QUIT AND HAS BEEN UNABLE TO RETURN TO THIS WORK 
SI NCE.

The REFEREE FOUND THAT THE MEDICAL EVIDENCE CLEARLY RE
FLECTED THAT CLAIMANT'S SUBJECTIVE COMPLAINTS WERE VERY DISPRO
PORTIONATE TO THE OBJECTIVE FINDINGS OF LOSS OF STRENGTH OR MOTION 
AND THERE WAS CONSIDERABLE 'FUNCTIONAL OVERLAY1. A PSYCHOLOGICAL 
CONSULTATION WAS SUGGESTED BECAUSE THE CLAIMANT'S REGULAR TREAT
ING PHYSICIAN WAS COMPLETELY MYSTIFIED AS TO THE ETIOLOGY OF CLAIM
ANT* S CONTINUED SYMPTOMS OF A SEVERE NATURE FROM WHAT APPEARED 
TO BE A SIMPLE TRAUMATIC EPICONDYLITIS OF THE RIGHT ELBOW.

Dr. MICHAEL FLEMING, A CLINICAL PSYCHOLOGIST, STATED THAT 
claimant's PSYCHOPHYSIOLOGICAL REACTIONS TO HIS DISABILITY WERE 
VERY PRONOUNCED, WITH SOMATIC COMPLAINTS AS THE MAJOR PREOCCU
PATION, CONCLUDING THAT THERE WAS A MODERATE PSYCHOPATHOLOGY 
WHICH WAS LARGELY ATTRIBUTABLE TO CLAIMANT'S INJURIES, HE FELT 
THERE WAS GOOD PROGNOSIS CONCERNING THESE PSYCHOLOGICAL PROBLEMS 
PROVIDED CLAIMANT COULD RECEIVE SOME RELIEF FROM HIS PAIN AND DIS
ABILITY. THE REFEREE FELT THAT THIS REPORT INDICATED THAT PSYCHO
SOMATIC COMPLAINTS CONSTITUTED PART OF CLAIMANT'S ARM COMPLAINTS.

The REFEREE FOUND THAT THE MEDICAL EVIDENCE IN TOTAL RE
FLECTED THAT, FROM A PURELY MEDICAL EVALUATION OF OBJECTIVE ORTHO
PEDIC FINDINGS, CLAIMANT'S PHYSICAL DISABILITY OF THE RIGHT ARM 
HAS BEEN FAIRLY EVALUATED BY THE AWARD OF PERMANENT PARTIAL DISA
BILITY GRANTED TO HIM - HOWEVER, IT WAS APPARENT THAT CLAIMANT DID 
HAVE CONTINUED COMPLAINTS OF SEVERE DISTRESS AND LOSS OF PHYSICAL 
FUNCTION TO THE RIGHT ARM WHICH ARE MUCH GREATER IN DEGREE.

The REFEREE CONCLUDED, BASED UPON THE NATURE OF CLAIMANT'S 
INDUSTRIAL INJURY, THAT IF ANY ADDITIONAL DISABILITY WAS TO BE 
AWARDED IT WOULD HAVE TO BE ON THE BASIS OF AN ESTABLISHED PSYCHO
PATHOLOGY MANIFESTED BY PSYCHOSOMATIC REACTIONS RESULTING FROM



SUCH IMPAIRMENT. HE FURTHER CONCLUDED THAT UPON FIRST READING 
THE PSYCHOLOGICAL EVALUATION REPORT MIGHT ESTABLISH SUCH PSYCHO
SOMATIC IMPAIRMENT IF THERE WERE NO CONTRADICTORY EVIDENCE, HOW
EVER, THERE WAS SUCH CONTRADICTORY EVIDENCE CONTAINED IN THE RE
PORT OF DR. CARLSON AND THE REPORT OF DR, VAN OSDEL. THERE WAS 
NOT A PREPONDERANCE OF EVIDENCE THAT CLAIMANT HAD ANY PERMANENT 
DISABILITY RESULTING FROM HIS PSYCHOSOMATIC CONDITIONS, THEREFORE, 
CLAIMANT HAD NOT SUSTAINED HIS BURDEN OF PROOF TO ESTABLISH THAT 
HE IS ENTITLED TO A GREATER AWARD OF PERMANENT PARTIAL DISABILITY 
OF THE RIGHT ARM THAN THAT WHICH HE HAS PREVIOUSLY RECEIVED.

The board, on de novo review, affirms the FINDINGS and CON
CLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED AUGUST 8 , 1 9 7 5 IS AFFIRMED.

WCB CASE NO. 75-722 JANUARY 19, 1976

RAYMOND SEYMOUR, CLAIMANT
JONES, LANG, KLEIN, WOLF AND SMITH,

CLAIMANT1 S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST BY EMPLOYER

Reviewed by board members wilson and moore.

The claimant requests board review of the referee’s amended
ORDER WHICH REMANDED HIS CLAIM TO THE EMPLOYER TO BE SUBMITTED TO 
THE EVALUATION DIVISION OF THE BOARD FOR CLOSURE UNDER THE PROVI
SIONS OF ORS 6 5 6.2 6 8 AND ALLOWED CLAIMANT’S ATTORNEY FEE PAYABLE 
BY THE EMPLOYER. CLAIMANT CONTENDS HE IS ENTITLED TO TEMPORARY 
TOTAL DISABILITY COMPENSATION FROM JANUARY 1 2 , 1 97 5 LESS TIME WORKED
UNTIL HIS CLAIM IS CLOSED.

Claimant was hired by the salvation army as a truck driver.
SOME TIME DURING THE MONTH OF SEPTEMBER 1 9 74 , CLAIMANT SUFFERED 
AN INJURY AND HE FILED A CLAIM WHICH DID NOT INDICATE THE SPECIFIC 
DATE OF INJURY BUT STATED THAT THE EMPLOYER FIRST HAD KNOWLEDGE OF 
THE INJURY ON SEPTEMBER 1 4 , 1 974 . THE CLAIM WAS ACCEPTED AND
TEMPORARY TOTAL DISABILITY COMPENSATION WAS PAID. CLAIMANT WAS 
TOTALLY DISABLED FROM SEPTEMBER 1 7 , 1 9 74 WITH A CHRONIC BACK
STRAIN.

Dr. KRAVITZ, CLAIMANT’S TREATING PHYSICIAN, ON OCTOBER 31,
1 9 74 RELEASED CLAIMANT TO EMPLOYMENT WHICH INVOLVED NO LIFTING.
ON NOVEMBER 1 8 , 1 9 74 £ REPORT WAS FILED WHICH INDICATED CLAIMANT
WAS MEDICALLY STATIONARY, HE HAD SUFFERED NO PERMANENT IMPAIRMENT 
AND HAD BEEN RE LEASE D ,,TO RETURN TO REGULAR EMPLOYMENT ON OCTOBER 
3 1 , 1 9 74 - HOWEVER, DR. KRAVITZ ON JANUARY 9 , 1 97 5 REPORTED CLAIM
ANT HAD NO PERMANENT IMPAIRMENT AND WAS RELEASED FOR REGULAR WORK 
AS OF DECEMBER 3 1 , 1 9 74 . NO EXPLANATION WAS OFFERED FOR THE CON
FLICT IN THE RELEASE DATES,

The disability prevention DIVISION EVIDENTLY THOUGHT claimant 
HAD NOT been RELEASED TO RETURN TO WORK BY DR. KRAVITZ. THE EVI
DENCE INDICATES THAT WHEN DR. KRAVITZ ADVISED THE BOARD THAT WHEN



HE HAD RELEASED CLAIMANT FOR WORK BY HIS REPORT OF JANUARY 9 , 1 975 ,
IT WAS FOR LIMITED OR MODIFIED EMPLOYMENT, A NOTE FROM THE PERMA- 
NENTE CLINIC INDICATES THAT CLAIMANT WAS TOTALLY DISABLED FROM SEP
TEMBER 16, 1974 TO JANUARY 1 , 1 9 7 5 .

THE REFEREE FOUND THAT CLAIMANT RETURNED TO WORK FOR THE 
SALVATION ARMY ON JANUARY 1 3 , 1 975 , THAT THE CARRIER HAD PAID CLAIM
ANT TEMPORARY TOTAL DISABILITY COMPENSATION THROUGH JANUARY 12,
1 97 5 . ALTHOUGH THE CLAIMANT CONTENDS THAT WHEN HE RETURNED TO 
WORK HE RETURNED TO A LIGHTER TYPE OF JOB SORTING CLOTHING, THE 
REFEREE FOUND THAT CLAIMANT RETURNED TO THIS JOB ON AN 8 HOUR BA
SIS AND THAT IT SHOULD BE CONSTRUED AS REGULAR EMPLOYMENT — FURTHER 
MORE, NOT ONLY DID CLAIMANT ACTUALLY RETURN TO REGULAR EMPLOYMENT 
BUT HIS ATTENDING PHYSICIAN APPROVED SUCH RETURN TO REGULAR EMPLOY
MENT.

The referee concluded that the criteria was whether or not

CLAIMANT WAS ABLE TO RETURN TO WORK FULL TIME ON JANUARY 12, 1975
AND THAT THE PREPONDERANCE OF EVIDENCE WAS THAT CLAIMANT WAS ABLE 
TO RETURN TO FULL TIME WORK ON THAT DATE, THEREFORE, THERE WAS 
NOT A UNILATERAL TERMINATION OF TEMPORARY TOTAL DISABILITY PAYMENTS 
BY THE CARRIER.

THE REFEREE FOUND NO EVIDENCE TO INDICATE THAT CLAIMANT* S 
CONDITION HAD EVER BEEN FOUND TO BE MEDICALLY STATIONARY AND HE 
REMANDED THE CLAIM TO THE EMPLOYER FOR CLOSURE PURSUANT TO ORS 
656.268. THE REFEREE FURTHER FOUND THAT THE DELAY BY THE CARRIER 
IN PROVIDING FOR AN ORTHOPEDIC EXAMINATION OF CLAIMANT AFTER BEING 
SO REQUESTED BY THE EVALUATION DIVISION MUST BE CONSTRUED AS A 
FAILURE TO TIMELY PROCESS THE CLAIM UNDER THE PROVISIONS OF ORS 
6 56.26 8 AND, THEREFORE, THE FAILURE JUSTIFIED THE IMPOSITION OF 
PENALTIES AND ATTORNEY* S FEES — HOWEVER, INASMUCH AS CLAIMANT 
WAS NOT ENTITLED TO ANY TEMPORARY TOTAL DISABILITY PAYMENTS,
THERE WAS NO BASE UPON WHICH TO ASSESS A PENALTY. ATTORNEY'S 
FEES UNDER THE PROVISIONS OF ORS 6 5 6.3 82 WERE ALLOWED.

The board, on de novo review, concurs with the findings and

CONCLUSIONS OF THE REFEREE. THE CLAIMANT CONTENDS HE HAD NOT BEEN 
RELEASED BY HIS DOCTOR TO RETURN TO HIS (UNDERSCORED) REGULAR 
EMPLOYMENT, I.E. , TRUCK DRIVING, THE COURT OF APPEALS IN JACKSON 
V. SAIF (UNDERSCORED) , 7 OR APP 109, HOLDS THAT TEMPORARY TOTAL 
DISABILITY PAYMENTS ORDINARILY CONTINUE UNTIL THE WORKMAN RETURNS 
TO REGULAR WORK, IS RELEASED BY HIS DOCTOR TO RETURN TO REGULAR 
WORK, OR THERE HAS BEEN A DETERMINATION THAT THE WORKMAN'S CON
DITION IS MEDICALLY STATIONARY UNDER ORS 6 56.2 6 8 . IT IS NOT NECES
SARY, IN THE BOARD'S OPINION, THAT THE WORKMAN RETURN TO HIS 
FORMER (UNDERSCORED) WORK ON A REGULAR BASIS OR THAT HE BE RE
LEASED BY HIS DOCTOR TO RETURN TO HIS FORMER (UNDERSCORED) WORK 
ON A REGULAR BASIS - IT IS SUFFICIENT IF HE RETURNS TO REGULAR WORK 
OF ANY NATURE OR IS RELEASED BY HIS DOCTOR TO RETURN TO REGULAR 
WORK OF ANY NATURE.

ORDER
T HE

THE ORDER
ORDER
DATED

OF THE REFEREE 
JUNE 2 4 , 1 975 ,

DATED JUNE 1 0 , 
IS AFFIRMED.

1 9 7 5 , AS AMENDED BY



WCB CASE NO, 74-4384 JANUARY 19, 1976

NEIL WOODS, CLAIMANT
EVOHL F, MALAGON, CLAIMANT* S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests board review of 
THE referee’s ORDER WHICH AWARDED CLAIMANT 6 7,5 DEGREES FOR 4 5 
PER CENT LOSS OF THE LEFT FOREARM — AFFIRMED THE AWARD OF 1 5 DE
GREES FOR 10 PER CENT LOSS OF THE RIGHT FOREARM MADE BY THE DETER
MINATION ORDER MAILED NOVEMBER 1 5 , 1 9 74 - AWARDED CLAIMANT 48
DEGREES FOR 15 PER CENT UNSCHEDULED DISABILITY - DIRECTED THE CLAIM
ANT BE PAID ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
FOR THE PERIOD OF OCTOBER 1 0 , 1 974 TO APRIL 30, 1975, AND AWARDED
CLAIMANT'S ATTORNEY A FEE OF 6 5 0 DOLLARS FOR HIS SERVICES WITH RE
GARD TO THE FUND’S CROSS APPEAL AND AN ADDITIONAL FEE OF 2 5 PER 
CENT OF THE INCREASED COMPENSATION GRANTED BY THE REFEREE’S ORDER 
NOT TO EXCEED 8 5 0 DOLLARS,

The issues before the referee were .

( 1 ) WHETHER THE FUND* S CROSS APPEAL ON THE ISSUE- 
OF COMPENSABILITY WAS PROPER -

(2) WHETHER CLAIMANT’S CARPAL TUNNEL SYNDROMES 
ARE COMPENSABLE AND WHICH PARTY HAS THE BURDEN-OF - 
PROOF ON THE ISSUE -

(3) WHETHER THE CLAIM WAS PREMATURELY CLOSED ,
AND SHOULD BE REOPENED _ .

(4) THE EXTENT OF CLAIMANT’S PERMANENT DISABILITY, 
SCHEDULED AND UNSCHEDULED,

Claimant sustained a compensable injury on .November'i 2 , 1973
WHEN HE SLIPPED AND FELL FROM A TRACTOR, DR, HOCKEY DIAGNOSED A 
CERVICAL STRAIN AND RULED OUT A NEUROLOGICAL LESION - HE RECOMMENDED 
CONSERVATIVE TREATMENT, CLAIMANT HAD BEEN TAKEN TO THE HOSPITAL 
SHORTLY AFTER HIS INJURY BY DR, PHETTE PLACE, HIS TREATING PHYSI
CIAN, COMPLAINING OF PAIN IN THE BACK OF HIS HEAD AND NECK AND NUMB
NESS IN THE ARMS AND HANDS, AFTER CLAIMANT WAS DISCHARGED FROM 
THE HOSPITAL HE WAS AGAIN SEEN BY DR, HOCKEY WHO AT THAT TIME FELT 
CLAIMANT ALSO HAD A LOW BACK STRAIN RESULTING FROM HIS INJURY,

Claimant returned to work and was seen by both dr, phette-
PLACE AND DR, HOCKEY, ON FEBRUARY 1 4 , 1 9 74 ,, DR, HOCKEY FELT THAT
CLAIMANT HAD MINIMAL PERMANENT PARTIAL DISABILITY BUT HE WAS STABLE 
AND HIS CLAIM COULD BE CLOSED, ON MARCH 2 5 , 1 974 CLAIMANT WAS
COMPLAINING OF CONTINUED DISCOMFORT IN THE NECK AND NUMBNESS AND 
PAIN IN HIS RIGHT ARM AND ELBOW RADIATING INTO THE HAND AND DR,
HOCKEY STATED THAT CLAIMANT HAD DEVELOPED AN EPICONDYLITIS ON THE 
RIGHT ELBOW OR ’TENNIS ELBOW*, HE RE FE R RE D: C L A I M ANT TO DR. SCHROE — 
DER, AN ORTHOPEDIC SURGEON, WHO FELT CLAIMANT HAD A POSTERIOR 
CERVICAL STRAIN WHICH WAS GRADUALLY IMPROVING, HE ALSO BELIEVED 
THAT THE NUMBNESS IN THE MEDIAN NERVE DISTRIBUTIONS IN BOTH.HANDS 
SUGGESTED EITHER A CERVICAL INJURY ETIOLOGY OR POSSIBLY BILATERAL 
CARPAL TUNNEL SYNDROMES — HE REFERRED CLAIMANT TO DR. JONES FOR 
NEUROLOGICAL EXAMINATION. BILATERAL CARPAL TUNNEL SYNDROMES WERE 
FOUND BY DR. JONES, MORE MARKED ON THE RIGHT. CLA IM A NT UNDE RW E NT 
A CARPAL TUNNEL RELEASE ON THE RIGHT IN MAY .1 9 7 4 , AND A CARPAL TUNNEL 
RELEASE ON THE LEFT IN JUNE 1 9 74 .



Dr. HOCKEY, IN APRIL 1974, REPORTED THAT ALTHOUGH HE DIDN'T 
FEEL THE SYMPTOMATOLOGY WAS RELATED TO THE ORIGINAL INJURY THERE 
WERE CASES WHERE NECK STRAINS HAD BEEN ASSOCIATED WITH SUCH SYMP
TOMS AND SUGGESTED A CONSULTATION WITH DR, SCHROEDER. DR. SCHROE- 
DER FOUND CLAIMANT, ON SEPTEMBER 11, 19*74, TO BE MEDICALLY STA
TIONARY, STATING THAT CLAIMANT CONTINUED TO HAVE MINOR RESIDUAL 
DIFFICULTY WITH HIS HANDS AS WELL AS HIS NECK, WEAKNESS IN HIS GRIP 
AND TENDERNESS IN BOTH PALMS ALL OF WHICH COULD CONTINUE.

On NOVEMBER 1 5 , 1 9 74 A DETERMINATION ORDER AWARDED CLAIMANT
TEMPORARY TOTAL AND TEMPORARY PARTIAL DISABILITY COMPENSATION AND 
22.5 DEGREES FOR 15 PER CENT LOSS OF THE LEFT FOREARM AND 15 DEGREES 
FOR 1 0 PER CENT OF THE RIGHT FOREARM. THE CLAIMANT APPEALED AND 
THE FUND CROSS APPEALED REQUESTING A HEARING ON THE ISSUE OF COM
PENSABILITY OF CLAIMANT'S CARPAL TUNNEL SYNDROMES,

Dr* SCHROEDER FELT THAT THE CARPAL TUNNEL SYNDROMES, ALTHOUGH 
PERHAPS NOT DIRECTLY RELATED TO CLAIMANT'S BACK PROBLEM, APPEARED 
TO HAVE BECOME SYMPTOMATIC WITH THE DAY OF HIS ACCIDENT BUT HE 
STATED THAT THERE WAS NO ABSOLUTE ANSWER TO THE QUESTION OF CAUSAL 
RELATIONSHIP IN HIS OPINION. DR. HARWOOD, ON THE MEDICAL STAFF OF 
THE FUND, WAS OF THE OPINION THAT THE CARPAL TUNNEL SYNDROMES WERE 
NOT RELATED TO THE INJURY BECAUSE THERE WAS NO MENTION MADE AT THE 
TIME OF THE ACCIDENT OF ANY INVOLVEMENT OF THE WRISTS AND BECAUSE 
THE CONDITION COULD HAVE BEEN THE RESULT OF EITHER DIABETES MELLI —
TIS OR HYPOTHYROIDISM.

The REFEREE FOUND THAT UNDER THE PROVISIONS OF ORS 6 56,2 83 ( 1 ) 
AND ORS 6 56.3 1 9 THE FUND HAD THE RIGHT WITHIN ONE YEAR TO REQUEST 
A HEARING OBJECTING TO THE DETERMINATION ORDER AND THAT HAVING DONE 
SO, THE ISSUE OF COMPENSABILITY OF THE CLAIMANT'S CARPAL TUNNEL 
SYNDROMES WAS PROPERLY BEFORE HIM.

With respect to the compensability of the carpal tunnel syn
dromes, THE REFEREE FOUND THAT THE MEDICAL EVIDENCE, ALONG WITH 
CLAIMANT'S CREDIBLE TESTIMONY, PLUS THE FACT THAT PRIOR TO THE 
INDUSTRIAL INJURY CLAIMANT HAD NO SYMPTOMS AND IMMEDIATELY FOL
LOWING THE ACCIDENT HE COMPLAINED OF SYMPTOMS IN HIS HANDS AND 
ARMS, INDICATED BY A PREPONDERANCE OF THE EVIDENCE THAT CLAIMANT'S 
CARPAL TUNNEL SYNDROMES WERE CAUSALLY RELATED TO HIS INDUSTRIAL 
INJURY OF NOVEMBER 1 2 , 1 9 73 AND WERE COMPENSABLE. HAVING SO
FOUND* IT WAS NOT NECESSARY TO MAKE A DECISION ON THE ISSUE OF WHO 
HAD THE BURDEN OF PROVING COMPENSABILITY.

On THE ISSUE OF PREMATURE CLOSING AND REOPENING OF THE CLAIM, 
THE REFEREE FOUND THAT ALTHOUGH DR. HOCKEY, ON FEBRUARY 14, 1974,
FELT THAT CLAIMANT'S CONDITION WAS STABLE AND HIS CLAIM SHOULD BE 
CLOSED, -WHEN HE SAW HIM AGAI NON MARCH 25 , 1974, CLAI MANT HAD THE
ADDITIONAL NUMBNESS AND PAIN IN HIS RIGHT ARM AND ELBOW AND HE RE
FERRED HIM TO DR. SCHROEDER. DR. SCHROEDER, ON SEPTEMBER 1 1 , 1 9 7 4 ,
FOUND CLAIMANT'S CONDITION TO BE MEDICALLY 'STATIONARY BUT ON DECEM
BER 10'; 1 9 74 HE WROTE THE FUND ASKING THAT THE CLAIM BE REOPENED, 
RECOMMENDING FURTHER TREATMENT. ON APRIL 3 0 , 1 9 7 5 , DR. SCHROEDER
STATED HE HAD NO FURTHER SURGICAL TREATMENT TO OFFER CLAIMANT AND 
RECOMMENDED A REPORT FROM DR. JONES. DR. JONES1 REPORTS CONTAINED 
NO RECOMMENDATION FOR FURTHER TREATMENT AND THERE WAS NO MEDICAL 
EVIDENCE RECOMMENDING OR SUGGESTING ANY FURTHER TREATMENT FOR 
CLAIMANT.

The referee concluded that claimant's condition was station
ary AT THE TIME OF CLAIM CLOSURE SEPTEMBER 1 1 , 1 974 BUT THEREAFTER
BECAME UNSTATIONARY WHEN DR, SCHROEDER REQUESTED THE CLAIM TO BE 
REOPENED, THEREFORE, CLAIMANT WAS ENTITLED TO PAYMENT OF TEMPORARY



TOTAL DISABILITY COMPENSATION. FROM DECEMBER 1 0 , 1 97 4 TO APRIL 3 0 ,
1 9 7 5 WHEN HE AGAIN BECAME MEDICALLY STATIONARY,

On THE EXTENT OF SCHEDULED DISABILITY, THE REFEREE FELT THAT 
THE LOSS OF FUNCTION AND USE OF CLAIMANT'S LEFT HAND WHICH IS HIS 
DOMINANT HAND WAS SUCH THAT HE WAS ENTITLED TO AN AWARD OF 67,5 
DEGREES EQUAL TO 4 5 PER CENT LOSS OF THE FOREARM, WITH RESPECT 
TO THE RIGHT FOREARM, THE REFEREE FOUND THAT CLAIMANT HAD NOT SUF
FERED ANY GREATER LOSS OF FUNCTION AND USE THAN THAT FOR WHICH HE 
HAD BEEN AWARDED BY THE DETERMINATION ORDER.

On THE EXTENT OF UNSCHEDULED DISABILITY, THE REFEREE FOUND, 
AFTER TAKING INTO CONSIDERATION CLAIMANT' S AGE, EDUCATION, WORK 
EXPERIENCE, TRAINING AND SUITABILITY TO THE EXISTING LABOR MARKET, 
THAT CLAIMANT HAD SUSTAINED A LOSS OF EARNING CAPACITY DUE TO HIS 
LOW BACK AND CERVICAL INJURIES. SUCH INJURIES RESULTED IN CLAIMANT 
BEING REHIRED AT A SALARY LESS THAN HE WOULD NORMALLY HAVE BEEN 
PAID BECAUSE CERTAIN DUTIES WHICH CLAIMANT COULD HAVE DONE PRIOR 
TO THE INJURY WOULD NOW HAVE TO BE DONE BY OTHERS, E . G. OPERATING 
HEAVY EQUIPMENT, DOING MECHANICAL WORK AND HEAVY LIFTING,

The referee concluded that claimant had sustained a loss of

EARNING CAPACITY AS A RESULT OF HIS UNSCHEDULED INJURIES ENTITLING 
HIM TO AN AWARD OF 1 5 PER CENT OF THE MAXIMUM ALLOWABLE FOR SUCH 
INJURIES,

The referee concluded that claimant's attorney was entitled

TO A FEE TO BE PAID BY THE FUND UNDER THE PROVISIONS OF ORS 6 5 6.3 8 2 (2 ) 
WHICH PROVIDES THAT IF A REQUEST FOR HEARING IS INITIATED BY THE FUND 
AND THE REFEREE FINDS THE COMPENSATION AWARDED TO THE CLAIMANT 
SHOULD NOT BE DISALLOWED OR REDUCED THE FUND SHALL BE REQUIRED TO 
PAY A REASONABLE ATTORNEY'S FEE IN THE AMOUNT SET BY THE REFEREE. 
HOWEVER, THE REFEREE FOUND THAT THE FUND' S FAILURE TO REOPEN THE 
CLAIM WAS NOT UNREASONABLE TO THE EXTENT THAT WOULD JUSTIFY THE 
IMPOSITION OF PENALTIES AND ATTORNEY'S FEE ON THAT GROUND.

The BOARD, ON DE NOVO REVIEW, AGREES THAT THE FUND HAD A 
RIGHT TO REQUEST A HEARING ON THE ISSUE OF COMPENSABILITY OF THE 
CARPAL TUNNEL SYNDROMES AND, ALTHOUGH THE EVIDENCE IS NOT THE 
STRONGEST WITH RESPECT TO THE COMPENSABILITY OF THE CARPAL TUN
NEL SYNDROMES, THE BOARD WILL NOT DISTURB THE AWARDS MADE BY THE 
DETERMINATION ORDER MAILED NOVEMBER .1 5 , 1 9 74 , WHEREBY CLAIMANT
WAS GRANTED 2 2.5 DEGREES FOR 15 PER CENT LOSS OF THE LEFT FOREARM 
AND 15 DEGREES FOR 10 PER CENT LOSS OF THE RIGHT FOREARM. THE 
BOARD CONCLUDES THAT AN AWARD FOR THESE SCHEDULED DISABILITIES IN 
EXCESS OF THOSE AWARDED BY THAT DETERMINATION ORDER IS NOT JUSTI
FIED BY THE EVIDENCE,

The BOARD FINDS THAT DR. SCHROEDER1 S ‘ REPORT OF DECEMBER 1 0 ,
1 9 7 4 , DID NOT INDICATE THAT CLAIMANT WAS NOT WORKING FULL TIME 
NOR THAT HE WAS DISABLED FROM WORKING IN ANY WAY NOR DID ANY OF 
THE SUBSEQUENT REPORTS STATE THAT CLAIMANT WAS UNABLE TO WORK.
THE BOARD CONCLUDES THAT ALTHOUGH CLAIMANT MAY NOT HAVE BEEN 
MEDICALLY STATIONARY DURING THE PERIOD FOR WHICH THE REFEREE AWAR
DED THE ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSATION, THE 
EVIDENCE DOES NOT SUPPORT A FINDING THAT CLAIMANT WAS DISABLED 
FROM WORKING DURING THAT PERIOD OF TIME AND, THEREFORE, CLAIMANT 
IS NOT ENTITLED TO THE ADDITIONAL TEMPORARY TOTAL DISABILITY COM
PENSATION FROM DECEMBER 10, 1974 TO APRIL 3 0 , 1 97 5 .

The board finds that the referee misapplied the provision

CONTAINED IN ORS 656.382 (2) WITH RESPECT TO AN AWARD OF ATTORNEY ’ S 
FEES. THAT SUBSECTION PROVIDES FOR THE PAYMENT OF ATTORNEY1 S FEES



ONLY IF THE HEARING REQUEST IS T INITIATED1 BY THE FUND OR A DIRECT 
RESPONSIBILITY EMPLOYER. IN THE INSTANT CASE THE CLAIMANT INITIATED 
THE HEARING REQUEST, THE FUND MERELY FILED A CROSS REQUEST.

The board finds that claimant, because of his unscheduled
INJURIES, HAS SUFFERED A LOSS OF EARNING CAPACITY AND IT AGREES WITH 
THE CONCLUSION REACHED BY THE REFEREE THAT CLAIMANT WOULD BE ADE
QUATELY COMPENSATED FOR SUCH A LOSS OF EARNING CAPACITY BY AN AWARD 
OF 15 PER CENT OF THE MAXIMUM ALLOWABLE FOR SUCH UNSCHEDULED DIS
ABILITY.

ORDER
The order of the referee dated august 4, 1975 is modified.

The determination order mailed on November 15, 1974 is
AFFIRMED. THE AWARDS FOR SCHEDULED DISABILITY CONTAINED IN THAT 
DETERMINATION ORDER SHALL BE IN LIEU OF THE AWARDS FOR SCHEDULED 
DISABILITY MADE BY THE REFEREE* S ORDER,

Claimant is not entitled to be paid compensation for tempor
ary total DISABILITY FOR THE PERIOD OF DECEMBER 1 0 , 1 9 74 TO APRIL
3 0 , 1 9 75 , AND ALTHOUGH SUCH COMPENSATION AS MAY HAVE BEEN PAID
PRIOR TO THE DATE OF THIS ORDER CANNOT BE RECOVERED BY THE FUND,
IF ANY SUM REMAINS UNPAID IT SHALL NOT BE PAID TO CLAIMANT.

Claimant’s attorney shall not be paid the sum of 6 5 0 dol
lars IN ADDITION to and not out of the compensation as a reasonable 
attorney’s fee for his services with regard to the fund’s cross 
REQUEST FOR REVIEW.

In all other respects the order of the referee is affirmed.

WCB CASE NO. 75-1292 JANUARY 19, 1976 

KENNETH HICKMAN, CLAIMANT
HIBBARD, CALDWELL, CANNING, BOWERMAN AND SCHULTZ,

claimant’s attys. 
dept, of justice, defense atty.
REQUEST FOR REVIEW BY SAIF ,

Reviewed by board members wilson and moore.

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE’S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND 
TOTALLY DISABLED AS DEFINED BY ORS 6 56.2 06 .

At THE TIME OF THE HEARING CLAIMANT WAS 6 1 YEARS OLD. HE 
HAS A HIGH SCHOOL EDUCATION AND HAD ATTENDED SEVERAL SHORT MACHINERY 
AND HEAVY EQUIPMENT SCHOOLS SPONSORED BY THE INTERNATIONAL HAR
VESTER CO. AND ALSO BY*' THE FORD MOTOR CO. FROM 1 94 5 UNTIL JULY 3,
1 97 3 CLAIMANT HAD WORKED FOR VARIOUS FARM MACHINERY EQUIPMENT 
COMPANIES BOTH IN CALIFORNIA AND IN OREGON — HE HAD ALSO BEEN A 
MECHANIC, SALES MANAGER AND SALESMAN AND HAD CONSIDERABLE EXPER
TISE IN THE FIELD OF FARM MACHINERY AND HEAVY EQUIPMENT.

Claimant suffered a heart attack on july 3, 1973 while load
ing EQUIPMENT AT A FARM NEAR NEWBERG. HE STAYED HOME THE NEXT 
DAY, WHICH WAS A HOLIDAY, ATTEMPTED TO RETURN TO WORK ON JULY 5 TH 
BUT WAS UNABLE TO FINISH THE DAY AND ON JULY 7 HE WAS ADMITTED TO



BESS KAISER HOSPITAL. WHERE DR, NORRIS DIAGNOSED AN ACUTE INFERIOR 
MYOCARDIAL INFARCTION. CLAIMANT HAS NOT RETURNED TO WORK SINCE 
JULY 5 .

Three weeks after the heart attack claimant again suffered

CHEST PAINS AND WAS REHOSPITALIZED WITH SEVERE ANGINA SYMPTOMS 
AND CONSIDERED A CANDIDATE FOR CORONARY ANGIOGRAPHY WHICH WAS PER
FORMED BY DR. WILD.

In AUGUST 1 9 74 DR. CRISLIP REPORTED CLAIMANT HAD AN ARTERIO

SCLEROTIC HEART DISEASE WITH AN OLD INFERIOR WALL MYOCARDIAL INFARC
TION AND ANGINA PECTORIS SYMPTOMS, CONDITION STABLE, PERMANENT 
IMPAIRMENT AND RESTRICTION TO SEDENTARY ACTIVITIES WITH THE POSSI
BILITY CLAIMANT COULD BENEFIT FROM SURGICAL TREATMENT. DR. NORRIS, 
WHO WAS CLAIMANT'S TREATING PHYSICIAN AT PERMANENTE, TESTIFIED 
THAT CLAIMANT SUFFERED AN ACUTE INFERIOR MYOCARDIAL INFARCTION 
JULY 1 9 73 WHEN HE WAS SEEN BY HIM IN THE HOSPITAL BUT THAT HE HAD 
HAD NO SYMPTOMS THEREOF AT THE TIME HE WAS DISCHARGED. THE SUBSE
QUENT HOSPITALIZATION WAS BASED UPON A DIAGNOSIS BY DR. NORRIS OF 
ANGINA PECTORIS SYMPTOMS WHICH IS PAIN EMANATING FROM THE HEART 
AND IS CAUSED BY INSUFFICIENT OXYGEN WHICH, IN TURN, IS PROBABLY THE 
RESULT OF NARROWED ARTERIES. BYPASS SURGERY WAS RECOMMENDED BUT 
REFUSED BY THE CLAIMANT. DR. NORRIS* OPINION WAS THAT CLAIMANT’S 
CARDIAC INSUFFICIENCY WAS, IN ITSELF, DISABLING. IT WAS THIS PROB
LEM THAT KEPT CLAIMANT FROM WORKING RATHER THAN THE MYOCARDIAL 
INFARCTION.

The referee found that it was not necessary for claimant to

SUBMIT TO THE SURGERY BECAUSE THERE WAS NO GUARANTEE THAT IT WOULD 
BE SUCCESSFUL AND, EVEN IF IT WERE SUCCESSFUL, IT MIGHT BE SEVERAL 
YEARS BEFORE CLAIMANT WOULD BE ABLE TO RETURN TO WORK. HE FOUND 
THAT IF THE CLAIMANT HAD A SUCCESSFUL OPERATION HE WOULD BE RELIEVED 
OF HIS ANGINA PECTORIS SYMPTOMS AND ABLE TO ENGAGE IN MODERATE 
ACTIVITY BUT, NEVERTHELESS, THERE IS NO PROVISION IN THE WORKMEN'S 
COMPENSATION LAW WHICH COULD FORCE CLAIMANT TO UNDERGO THIS RISK.

The referee concluded, that permanent total disability meant

A LOSS, INCLUDING PREEXISTING DISABILITY, PERMANENTLY INCAPACITATING 
A WORKMAN FROM REGULARLY PERFORMING ANY WORK AT A GAINFUL AND 
SUITABLE OCCUPATION AND, IN THIS INSTANCE, CLAIMANT HAD SUFFERED 
SUCH LOSS AND MUST BE CONSIDERED AS PERMANENTLY AND TOTALLY DIS
ABLED.

The BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT’S DISABILITY 
AT THE PRESENT TIME IS CAUSED BY HIS ARTERY DISEASE. WHEN THE FUND 
ACCEPTED CLAIMANT'S CLAIM OF AN ACUTE MYOCARDIAL INFARCTION, IT DID 
NOT BECOME RESPONSIBLE FOR THE DISABILITY CAUSED BY CLAIMANT'S 
UNDERLYING AND PREEXISTING ARTERIOSCLEROTIC HEART DISEASE WHICH 
WAS A PRODUCT OF CLAIMANT’S LIFE STYLE AND WAS NOT CAUSED BY HIS 
WORK. AS LONG AS CLAIMANT TAKES DIGITALIS AS PRESCRIBED BY HIS 
DOCTOR, HIS MYOCARDIAL INFARCTION IS NOT A MATERIAL CONTRIBUTING 
FACTOR TO HIS PRESENT DISABILITY, ACCORDING TO DR. NORRIS.

Dr. NORRIS TESTIFIED THAT, UNDER THE AMA CLASSES OF ORGANIC 
DISEASE, CLAIMANT WOULD BE RATED AS A 'CLASS III*. IN THIS CLASSI

FICATION THE IMPAIRMENT RANGES BETWEEN 5 0 AND 75 PER CENT. CLAIM
ANT HAS ALREADY RECEIVED BY THE DETERMINATION ORDER DATED JANUARY 
2 9 , 1 9 7 5 , AN AWARD OF 2 4 0 DEGREES WHICH EQUALS 75 PER CENT UNSCHED
ULED DISABILITY.

The BOARD, ON DE NOVO REVIEW, CONCLUDES THAT THIS AWARD 
SUFFICIENTLY COMPENSATES CLAIMANT FOR HIS PRESENT DISABILITY.



ORDER
The order of the referee dated july i i , 1975 is reversed.

The determination order mailed January 29, 1975 is affirmed.

WCB CASE NO, 75-312 JANUARY 19, 1976

EWELL E. HOOD, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,

CLAIMANT1 S ATTYS,
COSGRAVE AND KESTER, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests the board review the referee* s order
WHICH AWARDED CLAIMANT 96 DEGREES FOR 5 0 PER CENT LOSS OF THE 
RIGHT ARM. CLAIMANT CONTENDS HE IS ENTITLED TO AN AWARD FOR UN
SCHEDULED DISABILITY AND ALSO ADDITIONAL COMPENSATION FOR HIS RIGHT 
ARM DISABILITY.

Claimant suffered a compensable injury on October 26, 1973.
HIS RIGHT ARM WAS INJURED WHILE HE WAS INSTALLING AN ENGINE IN A 
FORD PICKUP. DR. GOBY DIAGNOSED FRACTURED SPUR OLECRANON PROCESS, 
RIGHT ELBOW, AND STATED THAT NO PARTICULAR TREATMENT WAS INDICATED. 
LATER CLAIMANT WAS REFERRED TO DR. ELLISON WHO FOUND OLECRANON 
BURSITIS, SECONDARY TO INJURY WITH PROBABLE COMPRESSION NEUROPATHY 
OF THE ULNAR NERVE AT THE ELBOW. ON MAY 1 , 1 9 74 CLAIMANT UNDER
WENT SURGERY FOR ANTERIOR TRANSPOSITION OF THE ULNAR NERVE AT THE 
RIGHT ELBOW AND EXCISION OF THE OLECRANON SPUR AND BURSA.

Dr. ELLISON FOUND CLAIMANT TO BE MEDICALLY STATIONARY ON 
SEPTEMBER 3 0 , 1 9 74 , NOTING SIGNIFICANT DIFFICULTY, PARTICULARLY
IN LOSS OF STRENGTH IN THE RIGHT ARM AND PERMANENT FUNCTIONAL 
LIMITATION WHICH WOULD KEEP CLAIMANT FROM DOING ANY HEAVY LIFTING 
WITH HIS RIGHT ARM OR ENGAGING IN HIS PREVIOUS OCCUPATION AS A 
MECHANIC. HE RECOMMENDED RETRAINING. ON JANUARY 2 0 , 1 97 5 , A
DETERMINATION ORDER WAS MAILED WHEREBY CLAIMANT WAS AWARDED 
76.8 DEGREES FOR 4 0 PER CENT LOSS OF THE RIGHT ARM.

Claimant complains of pain and discomfort, loss of strength,
LIMITATION OF MOTION, SWELLING AND NUMBNESS IN HIS RIGHT ARM AS 
WELL AS LOSS OF GRIP AND STRENGTH IN MANUAL DEXTERITY AND NUMB
NESS IN HIS RIGHT HAND — ADDITIONALLY, HE COMPLAINS OF PAIN AND 
DISCOMFORT AND PERIODIC NUMBNESS IN HIS RIGHT SHOULDER.

The referee found that claimant did not have any physical
LIMITATIONS REGARDING HIS JOB OR OTHER ACTIVITIES PRIOR TO THE INDUS
TRIAL INJURY BUT IS NOW LIMITED IN HIS ABILITY TO PERFORM TASKS 
WHICH REQUIRE HEAVY LIFTING, OVERHEAD REACHING AND THE USE OF 
WRENCHES AND SMALL TOOLS.

With regard to claimant* s complaints of right shoulder dis
ability, THE REFEREE FOUND THE ONLY OBJECTIVE MEDICAL FINDING WAS 
IN DR. EDWARDS* REPORT OF OCTOBER 23 , 1 9 74 WHICH STATED THAT THE
RIGHT SHOULDER WAS UNREMARKABLE EXCEPT FOR MILD DIFFUSE TENDER
NESS DIFFUSELY AT THE SCAPULAR REGION EVIDENTLY GREATER OVER THE 
INFRASPINATUS MUSCLE. APPARENTLY DR. EDWARDS DID NOT FEEL THERE 
WOULD BE ANY RESIDUAL DISABILITY FROM THE RIGHT SHOULDER AS HE



STATED THERE WAS A GOOD PROGNOSIS FOR EVENTUAL IMPROVEMENT AL
THOUGH IT WAS FAIRLY PROBABLE THAT SOME DEGREE OF RESIDUAL DIS
ABILITY WOULD ENSUE FROM THE INJURY SUSTAINED TO THE REGION OF THE 
RIGHT ELBOW. DR. ELLISON CONCURRED WITH DR. EDWARDS ON THIS POINT.

The referee concluded that the greater weight of the medi
cal EVIDENCE INDICATES THAT CLAIMANT' S RIGHT SHOULDER WAS NOT MA
TERIALLY AFFECTED BY HIS INDUSTRIAL ACCIDENT OF OCTOBER 26 , 1 9 73 AND
THAT CLAIMANT HAD FAILED TO PROVE BY A PREPONDERANCE OF THE EVI
DENCE AN UNSCHEDULED DISABILITY TO, HIS RIGHT SHOULDER.

With respect to the extent of permanent partial disability 
to claimant's right arm, the referee found, based upon the evi
dence, including the credible evidence of claimant and WITNESSES 
WHO TESTIFIED IN HIS BEHALF, THAT CLAIMANT DOES EXPERIENCE PAIN 
AND DISCOMFORT, LOSS OF STRENGTH AND LIMITATION OF MOTION AND 
PERIODIC SWELLING IN HIS RIGHT ARM — HE ALSO HAS LOSS OF STRENGTH 
AND GRIP IN MANUAL DEXTERITY IN HIS RIGHT HAND, ALL OF WHICH ARE 
DISABLING. HE CONCLUDED THAT CLAIMANT HAD SUFFERED 5 0 PER CENT 
LOSS FUNCTION AND USE OF HIS RIGHT ARM AND INCREASED THE PRIOR 
AWARD TO 96 DEGREES OF A MAXIMUM OF 192 DEGREES,

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND
INGS AND CONCLUSIONS OF THE REFEREE AS ITS OWN.

ORDER
The order of the referee dated july 22 , 1975 is affirmed.

WCB CASE NO. 75-1175 JANUARY 20, 1976 

FRANK W. CARPENTER, CLAIMANT
POZZI, WILSON AND ATCHISON,

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH AFFIRMED THE SECOND DETERMINATION ORDER MAILED AUGUST 2,
1 9 7 4 WHICH AWARDE D CLAI M ANT 2 4 0 DE GREES. FOR 75 PER CENT UNSCHED
ULED LOW BACK DISABILITY. THE CLAIMANT CONTENDS HE IS PERMANENTLY 
AND TOTALLY DISABLED, THE FUND CROSS REQUESTS BOARD REVIEW OF 
THE REFEREE'S ORDER, CONTENDING THAT THE REFEREE IMPROPERLY DI
RECTED IT TO PAY CLAIMANT'S ATTORNEY AN ATTORNEY'S FEE BECAUSE IT 
REQUESTED A HEARING AT THE COMMENCEMENT OF THE HEARING AND ON THE 
EXTENT OF CLAIMANT'S DISABILITY AND HAD NOT PREVAILED. IT ALSO CON
TENDS ON REVIEW THAT THE AWARD MADE BY THE SECOND DETERMINATION 
ORDER WAS EXCESSIVE.

Claimant was 59years of age and a beer truck driver sales
man WHO SUSTAINED A COMPENSABLE INJURY ON AUGUST 8 , 1 9 73 . AFTER
CONSERVATIVE TREATMENT, THE CLAIM WAS FIRST CLOSED BY DETERMIN
ATION ORDER MAILED OCTOBER 9 , 1 973 WHICH MADE NO AWARD OF PERMA
NENT DISABILITY. ON NOVEMBER 5 , 1 9 73 CLAIMANT STOPPED WORKING
BECAUSE HIS SYM PTOM S? RETURNE D AND AGAIN HE WAS SUBJECTED TO CON
SERVATIVE TREATMENT. CLAIMANT HAD NOT RETURNED TO WORK SINCE 
NOVEMBER 5, 1973.



Claimant had sustained a back injury in i 966 which required
A TWO LEVEL FUSION L4-S1 BUT EVENTUALLY WAS ABLE TO RETURN TO WORK 
AND AS FAR AS HIS BACK WAS CONCERNED WAS ABLE TO PERFORM HIS DUTIES 
UNTIL THE 1 9 73 INJURY.

Dr. VAN OSDEL FELT THAT CLAIMANT COULD RETURN TO HIS FORMER 
WORK WITH NO MORE RESIDUAL NOW THAN PRIOR TO THE INJURY. THE EVI
DENCE INDICATED THAT AS A RESULT OF THE PRIOR L4-S1 FUSION, CLAIM
ANT SHOULD NOT HAVE ENGAGED IN ANY WORK WHICH INVOLVED HEAVY LIFT
ING OR REPETITIVE BENDING, STOOPING OR TWISTING, BUT HE DID.

Dr. GEIST WAS OF THE OPINION, IN VIEW OF THE EXTREMELY LIMITED 
MOTION OF CLAIMANT'S LUMBAR SPINE AND HIS CONTINUED PAIN, THAT THERE 
WAS LITTLE HOPE THAT CLAIMANT WOULD BE ABLE TO RETURN TO ANY GAIN
FUL EMPLOYMENT IN THE ORDINARY SENSE OF THE .WORD.

From September 3 , 1973, forward claimant was treated by

DR. SHORT AND DR. PARSONS. THE LATTER HAD ALSO TREATED CLAIMANT 
FOR HIS 1 966 INJURY. DR. SHORT1 S OPINION WAS THAT CLAIMANT WAS NOT 
MOTIVATED TO RETURN TO WORK ALTHOUGH HE MIGHT BE IF LIGHTER WORK 
WAS AVAILABLE — DR. PARSONS CONCURRED.

Dr. HICKMAN, A CLINICAL PSYCHOLOGIST, REPORTED THAT CLAIM
ANT HAD A PSYCHOLOGICAL DYSFUNCTION WHICH WAS LARGELY ATTRIBUTABLE 
TO THE INDUSTRIAL INJURY AND TO HIS SUBSEQUENT PREDICAMENT - HE WAS 
OF THE OPINION THAT CLAIMANT PROBABLY WOULD SUFFER NO PERMANENT 
PSYCHOLOGIC DISABILITY AS A RESULT OF THE INJURY PROVIDED HE IS ABLE 
TO WORK OUT A SATISFACTORY RETIREMENT PROGRAM WHICH WOULD PROVIDE 
HIM WITH SUFFICIENT INCOME AND STILL ALLOW HIM TO PURSUE SOME OF 
HIS HOBBIES.

Claimant at the present time is receiving disability retire
ment FROM THE TEAMSTERS AMOUNTING TO 3 04 DOLLARS A MONTH AND IS 
RECEIVING SOCIAL SECURITY BENEFITS OF 2 05 DOLLARS A MONTH. HIS 
WIFE ALSO DRAWS SOCIAL SECURITY DISABILITY BENEFITS.

The referee found that, because of claimant"s age, it was
NOT FEASIBLE FOR HIM TO BE RETRAINED FOR LIGHTER WORK AND<TH AT AS 
A RESULT OF THE CONSEQUENCES OF HIS INDUSTRIAL INJURY BEING SUPER
IMPOSED UPON HIS 1 96 6 FUSION, CLAIMANT WAS UNABLE TO ENGAGE IN ANY 
OCCUPATION REQUIRING MORE THAN MODERATE PHYSICAL EFFORT ALTHOUGH 
HIS ABILITY TO TOLERATE ACTIVITIES WAS GREATER THAN HE ADMITTED.

The referee found that claimant had potential for intellec
tual AND PROFESSIONAL DEVELOPMENT WHICH HE HAD NEVER ACHIEVED TO 
FULL EXTENT, BEING CONTENT TO DRIVE A TRUCK FOR 3 5 YEARS. BASED 
UPON THE MEDICAL EVIDENCE, ESPECIALLY THE OPINION EXPRESSED BY DR. 
PARSONS, THE REFEREE CONCLUDED THAT CLAIMANT COULD RETURN TO LIGHT 
WORK AND FALLS SQUARELY WITHIN THE ODD-LOT CATEGORY BUT THAT HIS 
LACK OF MOTIVATION PREVENTED HIM FROM RECEIVING PERMANENT TOTAL 
DISABILITY. HE AFFIRMED THE AWARD MADE BY THE SECOND DETERMINATION 
ORDER.

The referee also concluded that because the fund had requested 
A HEARING, CONTESTING CLAIMANT" S DISABILITY (SUCH REQUEST BEING MADE 
AT THE TIME OF THE HEARING) AND HAD NOT SUCCEEDED IN REDUCING THE 
AWARD MADE BY THE SECOND DETERMINATION ORDER, THEREFORE, THE FUND 
HAD TO PAY CLAIMANT’S ATTORNEY A REASONABLE ATTORNEY’S FEE.

The board, on de novo review, agrees with the basic findings

AND CONCLUSIONS OF THE REFEREE — HOWEVER, IT CANNOT AGREE WITH THE 
REFEREE’S FINDING THAT "CLAIMANT COULD RETURN TO LIGHT WORK AND 
FALLS SQUARELY WITHIN THE ODD-LOT CATEGORY. ’ MANY TIMES A WORKMAN,



AFTER AN INJURY, IS ABLE TO RETURN TO A LIGHTER TYPE OF WORK, HE 
CANNOT BE CONSIDERED AS FALLING WITHIN THE ODD—LOT CATEGORY MERELY 
BECAUSE HE CANNOT RETURN TO THE HEAVY MANUAL LABOR WHICH HE WAS 
ABLE TO PERFORM PRIOR TO HIS INJURY. SWANSON V, WESTPORT LUMBER 
CO, (UNDERSCORED) , 4 OR APP 4 17, ET SEQ, EXPOUNDS ON THE THEORY 
OF THE ’ ODD —LOTT DOCTRINE — THE BARE FINDING THAT A WORKMAN COULD 
ONLY RETURN TO LIGHT WORK IS NOT SUFFICIENT TO ESTABLISH A PRIMA 
FACIE CASE UNDER THAT DOCTRINE,

The board finds that the referee improperly directed the

FUND TO PAY CLAIMANT’S ATTORNEY A REASONABLE ATTORNEY’S FEE BASED 
UPON THE PROVISIONS OF ORS 656,382 (2 ), IN THIS CASE, THE REQUEST 
FOR HEARING WAS INITIATED BY THE CLAIMANT, NOT BY THE FUND - THE 
FUND REQUESTED A HEARING, CONTESTING THE EXTENT OF CLAIMANT’S DIS
ABILITY AT THE TIME THE HEARING WAS CONVENED. THE BOARD CONCLUDES 
THAT THIS CANNOT BE CONSTRUED AS ’ INITIATING"’ THE REQUEST FOR HEAR
ING BY THE FUND, THEREFORE, IT WAS IMMATERIAL WHETHER OR NOT THE 
FUND WAS SUCCESSFUL IN REDUCING CLAIMANT’S AWARD,

ORDER

The ORDER OF THE REFEREE DATED JULY 2 3 ,
DELETING THEREFROM THE AWARD OF 6 0 0 DOLLARS 
ATTORNEY AS AND FOR A REASONABLE ATTORNEY’S 
SPECTS THE ORDER IS AFFIRMED.

WCB CASE NO. 74-4622 J ANUARY 20, 1976 

THOMAS BENCH, CLAIMANT
POZZl, WILSON AND ATCHISON,

claimant’s ATTYS.
RALPH TODD, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests board review of the referee’s order

AFFIRMING THE SECOND DETERMINATION ORDER MAILED DECEMBER 19, 1974
WHEREBY CLAIMANT WAS AWARDED NO ADDITIONAL PERMANENT DISABILITY 
AND AFFIRMED THE EMPLOYER’S DENIAL OF CLAIMANT’S CLAIM FOR HIS 
RHEUMATOID ARTHRITIS CONDITION.

Claimant suffered a compensable injury on September 22, 1971,
HIS CLAIM WAS CLOSED INITIALLY BY DETERMINATION ORDER MAILED AUGUST 
8 , 1 9 72 WHICH AWARDED CLAIMANT 48 DEGREES FOR 15 PER CENT UNSCHED
ULED LOW BACK DISABILITY, PURSUANT TO STIPULATION, CLAIMANT WAS 
AWARDED AN ADDITIONAL 2 5 DEGREES MAKING A TOTAL OF 73 DEGREES FOR 
HIS UNSCHEDULED LOW BACK DISABILITY, THE CLAIM WAS REOPENED ON 
FEBRUARY 25, 1974 AND CLOSED BY A SECOND DETE R M IN ATI ON ORDER MAILED
DECEMBER 1 9 , 1 9 74 WHICH AWARDED CLAIMANT NO ADDITIONAL PERMANENT
PARTIAL DISABILITY.

Claimant is a former diesel mechanic, when he was seen by

MEMBERS OF THE BACK CLINIC AT THE TIME OF HIS 197 1 INJURY, THE DIAG
NOSIS WAS LUMBOSACRAL STRAIN WITH NO EVIDENCE OF NERVE ROOT DEPRES
SION or permanent residual disability, it was the impression of
THE MEMBERS OF THE CLINIC THAT CLAIMANT HAD A SYSTEMIC DISEASE, 
POSSIBLY COLLAGEN DISEASE, SUCH AS RHEUMATOID OR OTHER INFLAMMA
TORY ARTHRITIS WHICH ACCOUNTED FOR MOST OF HIS SYMPTOMATOLOGY AT 
THAT TIME. THE MEMBERS FELT THAT CLAIMANT’S INDUSTRIAL INJURY WAS 
MINIMAL BUT MIGHT HAVE AGGRAVATED THE ARTHRITIC PROBLEM.

1 9 7 5 IS MODIFIED BY 
PAYABLE TO CLAIMANT’S 
FEE. IN ALL OTHER RE —



On APRIL. 2, 1 974 CLAIMANT WAS EXAMINED BY DR. ROSENBAUM WHO
FELT CLAIMANT HAD A RHEUMATIC DISEASE, POSSIBLY RHEUMATOID SPONDY
LITIS BUT HE WAS UNABLE TO RELATE THIS ILLNESS TO THE INDUSTRIAL IN
JURY. ON JUNE 1 9 , 1 974 DR. ROSENBAUM REITERATED THIS OPINION. ON
JUNE 1 8 , 1 974 DR. GROTH REPORTED THAT HE CONCURRED WITH THE FIND
INGS OF THE BACK EVALUATION CLINIC.

Claimant was examined by dr. pasquesi, at the request of
THE CARRIER. DR. PASQUESI THOUGHT CLAIMANT HAD A 20 PER CENT IM
PAIRMENT DUE TO HIS INDUSTRIAL INJURY.

In HIS FINAL REPORT DATED MARCH 3 , 1 975 , DR. ROSENBAUM STATED
THAT HE HAD SEEN THE CLAIMANT FOR MORE THAN A YEAR AND ALTHOUGH HE 
COULD NOT PROVE OBJECTIVELY, AT THAT TIME, THAT CLAIMANT HAD AN OR
GANIC BACK DISEASE, HIS CLINICAL IMPRESSION WAS THAT HE MIGHT HAVE 
A RHEUMATIC DISEASE OF A MILD FORM WHICH SIMPLY HAD REMAINED QUIES
CENT — HE BELIEVED CLAIMANT SHOULD BE STARTED ON A DISABILITY REHABI
LITATION PROGRAM.

The referee found that there was some possibility that claim
ant’s RHEUMATOID ARTHRITIS CONDITION WAS AGGRAVATED BY EMOTIONAL 
PROBLEMS OVERLAPPING THE INDUSTRIAL INJURY BUT THAT CLAIMANT HAD 
NOT PROVEN THIS. THERE WAS NO EVIDENCE THAT THE SYSTEMIC DISEASE 
WHICH CLAIMANT HAS WAS CAUSALLY RELATED TO HIS INDUSTRIAL ACCIDENT.
IT APPEARS TO HAVE DEVELOPED SUBSEQUENTLY THERETO BUT WITHOUT ANY 
RELATIONSHIP TO SAID ACCIDENT AND WAS AN INCIDENTAL FINDING MADE IN THE 
COURSE OF CLAIMANT’S TREATMENT. THE REFEREE CONCLUDED THAT THE 
DENIAL BY THE EMPLOYER AND ITS CARRIER OF ANY RESPONSIBILITY FOR 
CLAIMANT'S CONDITION OF RHEUMATOID SPONDYLITIS SHOULD BE AFFIRMED,

With respect to the adequacy of the award of 73 degrees which
CLAIMANT HAS PREVIOUSLY RECEIVED FOR HIS UNSCHEDULED LOW BACK DIS
ABILITY, THE REFEREE FOUND THAT CLAIMANT IS NOW WORKING, REBUILD
ING GENERATORS AND HE HAS BEEN ABLE TO PERFORM HIS DUTIES TO DATE 
PROVIDING HE IS ABLE TO GET OFF HIS FEET PERIODICALLY. HE EARNS 
3 DOLLARS AN HOUR AT HIS PRESENT JOB WHEREAS A DIESEL MECHANIC NOW 
EARNS 6,50 DOLLARS. THE REFEREE FOUND CLAIMANT HAS PROBLEMS WITH 
HIS HANDS, JOINTS, NECK, KNEES AND ANKLES AND HE HAS A LIFTING LIMI
TATION OF 2 5 POUNDS WHICH HE HAS IMPOSED ON HIMSELF. CLAIMANT HAD 
ALSO TRIED TO APPLY FOR WORK AT MOTORCYCLE AND LAWNMOWER SHOPS, 
ATTEMPTING TO APPLY HIS TRAINING IN SMALL ENGINE REPAIR, BUT MET 
WITH LITTLE SUCCESS.

The referee concluded that claimant has lost a portion of
THE LABOR MARKET WHICH WAS AVAILABLE TO HIM PRIOR TO HIS INDUS
TRIAL INJURY BUT THAT THE AWARD OF 73 DEGREES ADEQUATELY COMPEN
SATES CLAIMANT FOR THIS LOSS.

The board, on de novo review, affirms the findings and CON
CLUSIONS OF THE REFEREE. THE BOARD NOTES THAT ANSWERS TO COMPLEX 
MEDICAL CAUSATION QUESTIONS ARE TO BE DETERMINED BY MEDICAL TESTI
MONY AND THE MEDICAL EVIDENCE PRESENTED IN THIS CASE CLEARLY ESTAB
LISH THAT CLAIMANT'S RHEUMATOID PROBLEM OCCURRED AFTER THE INDUS
TRIAL INJURY AND HAD NO RELATIONSHIP TO HIS INDUSTRIAL INJURY.

The BOARD SUGGESTS that claimant avail himself of PSYCHO
LOGICAL COUNSELING, BASED UPON DR. HICKMAN1 S EVALUATION THAT 
CLAIMANT IS EXPERIENCING A MODERATELY SEVERE ANXIETY TENSION REAC
TION WITH PROBABLE CONVERSION REACTIONS AND EXTREME PREOCCUPATION 
WITH HIS SYMPTOMS. UNDER THE PROVISIONS OF ORS 6 5 6.24 5 , PSYCHO
LOGICAL COUNSELING CAN BE PROVIDED TO CLAIMANT.



ORDER
The ORDER OF THE REFEREE DATED JULY 8,1 975 IS AFFIRMED,

WCB CASE NO. 75-400 J ANUARY 20, 1976

GORDON WICKLANDER, CLAIMANT
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

claimant's ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The claimant requests review by the board of the referee's

ORDER CONTENDING HE ERRED IN FAILING TO MAKE A FINDING REVERSING 
THE DENIAL OF THE STATE ACCIDENT INSURANCE FUND AND IN AWARDING 
ATTORNEY'S FEES ON'A DENIED CLAIM AND ALSO FAILED TO AWARD TEMPO
RARY TOTAL D I SAB IL ITY COMPENSATION.

The FUND CROSS REQUESTS REVIEW OF THE REFEREE'S ORDER CON
TENDING THAT THE EXTENT, IF ANY, OF CLAIMANT'S PERMANENT PARTIAL 
DISABILITY WAS LESS THAN THAT AWARDED BY THE REFEREE IN HIS OPINION 
AND ORDER DATED JULY 1 5 , 1 9 75 .

On AUGUST 1 3 , 1 9 7 5 THE BOARD-WAS ADVISED BY CLAIMANT'S COUN

SEL THAT CLAIMANT HAD BEEN ENROLLED IN AN AUTHORIZED PROGRAM OF 
VOCATIONAL REHABILITATION AND A REQUEST WAS MADE, PURSUANT TO THE 
PROVISIONS OF ORS 6 5 6.2 6 8 , THAT THE FUND COMMENCE PAYMENT TO 
CLAIMANT OF TEMPORARY TOTAL DISABILITY COMPENSATION TO CONTINUE 
UNTIL CLAIMANT HAS COMPLETED THE AUTHORIZED PROGRAM.

The fund contended that the determination order mailed

DECEMBER 3 , 1 9 74 WHICH ALLOWED TEMPORARY TOTAL DISABILITY COM
PENSATION FROM AUGUST 2 8 , 1 9 74 THROUGH SE PTE M BE R 10,1 974, IMPLIED 
A FINDING THAT CLAIMANT WAS BOTH MEDICALLY AND VOCATIONALLY STA
TIONARY AT THAT TIME.

On SEPTEMBER 2 6 , 1 9 75 AN INTE RIN4 ORDER WAS ENTERED WHICH 
REOPENED CLAIMANT'S CLAIM EFFECTIVE AUGUST 2 8 , 1 9 75 AND PROVIDED
HIM WITH SUCH REHABILITATION AND COMPENSATION BENEFITS AS HIS CON
DITION SHOULD WARRANT, IT FURTHER ORDERED PAYMENT OF 'COMPENSATION 
UNDER THE PREVIOUS ORDER TO BE SUSPENDED EFFECTIVE AUGUST 2 8 , 1 9 7 5
PENDING FINAL EVALUATION.

Because of the circumstances which have occurred since the
ENTRY OF THE REFEREE'S OPINION AND ORDER ON JULY 1 5 , 1 9 7 5 , THE ONLY
ISSUE REMAINING BEFORE THE BOARD ON REVIEW IS THE PROPRIETY OF THE 
referee's REFUSAL TO award an attorney's FEE ON. A DENIED CLAIM.

The BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDING THAT 
CLAIMANT'S ATTORNEY IS NOT ENTITLED TO AN ATTORNEY'S FEE. THE DE
NIAL, DATED JANUARY 2 2 , 1 9 7 5 , WHICH DENIED RESPONSIBILITY FOR FUR
THER BACK CONDITION BEYOND OCTOBER 3 1 , 1 974 WAS A PROPER DENIAL.

ORDER
The order of the referee dated july is, 1975 is affirmed

WITH RESPECT TO THE AFFIRMANCE OF THE FUND'S DENIAL DATED JANU
ARY 22,1975.



The AWARD OF 4 8 DEGREES FOR 1 5 PER cent permanent partial 
DISABILITY IS SET ASIDE AS IS THE DIRECTIVE THAT THE FUND PAY CLAIM
ANT* S ATTORNEY 25 PER CENT OF THE AFORESAID AWARD TO A MAXIMUM OF 
2,000 DOLLARS. A DETERMINATION OF THE EXTENT OF CLAIMANT’S PER
MANENT PARTIAL DISABILITY MUST BE HELD IN ABEYANCE UNTIL THE CLAIM
ANT IS FOUND TO BE VOCATIONALLY STATIONARY.

WCB CASE NO. 74-4537 JANUARY 20, 1976 

GEORGE WILLIAMS, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,

CLAIMANT* S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests review by the board of the referee’ s
ORDER WHICH DENIED CLAIMANT* S REQUEST FOR HEARING BECAUSE IT WAS 
NOT FILED WITHIN 6 0 DAYS AFTER CLAIMANT’S CLAIM WAS DENIED.

Claimant’s claim was denied October 17, 1974 and his request

FOR HEARING WAS DATED DECEMBER 16, 1974 , POSTMARKED DECEMBER 17,
1 9 74 AND RECEIVED BY THE BOARD ON DECEMBER 1 8 , 1 9 74 .

The referee, at the hearing, inquired why claimant had not

FILED EARLIER AS REQUIRED BY THE STATUTE AND RECEIVED AS AN ANSWER - 
* I* M A PUTTER OFFER. * THE REFEREE FELT THIS WAS NOT A SATISFACTORY 
EXPLANATION NOR WAS THE CLAIMANT’S EXPLANATION OF THE METHOD HE 
USED TO COUNT THE 6 0 DAYS PERSUASIVE.

The REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO SHOW GOOD 
CAUSE FOR HIS FAILURE TO FILE IN A TIMELY FASHION.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE.

WCB CASE NO. 74-4456 JANUARY 20, 1976 

JAMES TEMPLE, CLAIMANT
GALBREATH AND POPE, CLAIMANT’S ATTYS.
KOTTKAMP AND O’ROURKE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The EMPLOYER REQUESTS REVIEW BY THE BOARD OF A REFEREE'S 
ORDER WHICH REMANDED TO IT CLAIMANT’S CLAIM FOR AGGRAVATION.

Claimant sustained a compensable low back injury on may 6 ,
1 96 9 - HIS CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED APRIL 20, 
1 9 7 0 WITH NO AWARD OF PERMANENT DISABILITY COMPENSATION.

On JULY 3 0 , 1 97 1 , CLAI MANT FILED A REQUEST FOR A HEARING ON

AN AGGRAVATION BASIS, HOWEVER, WHILE THAT REQUEST WAS PENDING 
CLAIMANT WAS IMPRISONED IN THE OREGON STATE PENITENTIARY AND THE 
CLAIM FOR AGGRAVATION WAS DISMISSED FOR FAILURE TO FILE SUPPORTING



MEDICAL DOCUMENTS (AT THE TIME REQUIRED BY STATUTE). IN 1 974 CLAIM
ANT AGAIN REQUESTED A HEARING AND,. PURSUANT TO THE PROVISIONS OF 
ORS 656.273 , AS AMENDED BY SENATE BILL 7 4 1 , THE REQUEST WAS GRANTED.

Dr. SMITH EXAMINED CLAIMANT ON JUNE 2 0 , 1 9 7 5 — HE HAD ALSO
EXAMINED CLAIMANT IN.JULY, 1 9 6 9 (ACTUALLY HE HAD FIRST SEEN CLAIM
ANT IN MAY, 1 9 6 5 ). CLAIMANT HAD CONSIDERABLE COMPLAINTS, TENDER
NESS AND PAIN IN HIS BACK AND ALSO SHOWED A GREAT DEAL OF DEGENERA
TION THROUGHOUT THE LUMBAR SPINE. BASED UPON HIS EXAMINATION OF 
CLAIMANT ON JUNE 2 0 , 1 9 7 5 , DR. SMITH WAS OF THE OPINION THAT CLAIM
ANT HAD A TREMENDOUS AMOUNT OF IMPAIRED FUNCTION IN HIS LOWER BACK 
AND ESSENTIALLY COULD NOT USE IT FOR ANY USEFUL PURPOSE. HE STATED, 
UNEQUIVOCALLY, THAT CLAIMANT’S CONDITION WAS PROBABLY GETTING 
WORSE AS TIME PROGRESSED AND THAT HE WAS HAVING MORE EPISODES OF 
ACUTE PAIN AND MUSCLE SPASMS. IT WAS HIS OPINION THAT CLAIMANT1 S 
CONDITION AT THE PRESENT TIME WAS WORSE THAN IT WAS WHEN HE HAD 
SEEN HIM IN 1 9 6 9 .

Based upon the testimony of dr. smith, to a large extent, the
REFEREE CONCLUDED THAT CLAIMANT HAD SUSTAINED HIS BURDEN OF PROOF 
THAT HIS CONDITION HAD BECOME AGGRAVATED. AND WORSENED SINCE THE 
FIRST DETERMINATION ORDER MAILED APRIL 2 0 , 1 97 0 AND THAT THERE HAD
BEEN A DE FACTO DENIAL OF THIS CLAIM FOR AGGRAVATION BY THE EMPLOYER.

The referee remanded the claim to the employer for acceptance

AND PAYMENT OF BENEFITS AS PROVIDED BY LAW AND AWARDED CLAIMANT'S 
ATTORNEY A REASONABLE ATTORNEY’ S FEE TO BE PAID BY THE EMPLOYER.

The board, on de novo review, concurs in the findings and con
clusions REACHED BY THE REFEREE IN HIS OPINION AND ORDER.

ORDER
The order of the referee dated august i , 1975 is affirmed. 

Claimant's counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 5 0 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-486 JANUARY 20, 1976

ESTHER NIMSIC, CLAIMANT
WENDELL GRONSO, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests review by the
BOARD OF THE REFEREE’S ORDER WHICH AWARDED CLAIMANT PERMANENT 
TOTAL DISABILITY AS DEFINED BY ORS 6 56.2 06 EFFECTIVE ON THE DATE 
OF HIS ORDER, AUGUST 7 , 1 9 7 5 .

Claimant is a 6 i year old cook and waitress who suffered a

BACK INJURY ON MARCH 1 4 , 1 9 74 WHEN SHE WAS STRUCK BY A FREEZER
DOOR WHILE CARRYING A TRAY OF MEAT. CLAIMANT HAS NOT WORKED SINCE 
THE DATE OF HER INJURY.

Examination at the disability prevention division on novem-
, 1 9 74 INDICATED INJURY-RELATED RIGHT SHOULDER AND NECK STRAINqER 6



DUE TO THE FALL AND DEGENERATIVE ARTHRITIS OF THE CERVICAL SPINE. 
THE DOCTORS AT THE DISABILITY PREVENTION DIVISION DOUBTED WHETHER 
CLAIMANT WOULD BE ABLE TO RETURN TO ACTIVE COOKING OR RESTAURANT 
WORK.

The PSYCHOLOGICAL EVALUATION OF NOVEMBER 1 5 , 1 974 REVEALED
CLAIMANT TO BE AN EXCEEDINGLY POOR CANDIDATE FOR FUTURE EMPLOY
MENT DUE TO HER AGE, PHYSICAL HEALTH PROBLEMS, LACK OF VOCATIONAL 
SKILLS AND LACK OF A HIGH SCHOOL DIPLOMA. CLAIMANT ALSO HAS VERY 
LIMITED VOCATIONAL INTERESTS.

It IS DOUBTFUL THAT CLAIMANT IS REALLY INTERESTED IN TRYING 
TO WORK AGAIN AND IF SHE DID ATTEMPT TO RETURN TO THE LABOR MARKET 
SHE COULD ONLY BE CONSIDERED FOR A RELATIVELY LOW-LEVEL TYPE OF 
WORK. THE PHYSICAL IMPAIRMENT RELATES TO NECK AND SHOULDER AND 
WAS CONSIDERED MILD TO MILDLY MODERATE, HOWEVER, CLAIMANT COULD 
NOT RETURN TO WORK AS A WAITRESS BECAUSE OF THE LIMITATION OF RANGE 
OF MOTION IN HER NECK AND AGGRAVATION OF HER SYMPTOMS BROUGHT ON 
WHEN SHE IS FORCED TO LOOK DOWN.

Dr. WHITE CONSIDERED HER PERMANENTLY AND TOTALLY DISABLED 
FROM PERFORMING ANY REGULAR AND SUITABLE WORK AS A RESULT OF HER 
INDUSTRIAL INJURY. CLAIMANT STATES SHE IS UNABLE TO RAISE HER RIGHT 
ARM AND SHE HAS DIFFICULTY MOVING HER NECK AND CANNOT LOOK DOWN - 
SHE IS ABLE TO DO HOUSEWORK IF IT DOES NOT REQUIRE LIFTING OR BEND
ING. AT THE PRESENT TIME SHE TAKES PAIN MEDICATION.

There are two restaurants in burns that occasionally hire

RECEPTIONISTS. ONE USES A RECEPTIONIST SEVEN OR EIGHT TIMES A 
YEAR — THE OTHER THE OWNER PERFORMS THIS FUNCTION.

The referee found that claimant’s injuries were such that, 
WHEN COUPLED WITH OTHER FACTORS SUCH AS MENTAL CAPACITY, EDUCA
TION, TRAINING OR AGE, PLACED HER PRIMA FACIE IN THE ODD-LOT CATE
GORY AND THAT, CONSEQUENTLY, THE BURDEN OF PROOF WAS UPON THE 
FUND TO SHOW SOME KIND OF SUITABLE WORK WHICH WAS REGULARLY AND 
CONTINUOUSLY AVAILABLE TO CLAIMANT. THE REFEREE FOUND THE FUND 
HAD NOT MET THIS BURDEN AND HE CONCLUDED, THEREFORE, THAT CLAIM
ANT WAS PERMANENTLY AND TOTALLY DISABLED,

ORDER
The order of the referee dated august 7, 1975 is affirmed. 

Counsel for claimant is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM 
OF 4 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 74-1077 JANUARY 20, 1976 

ROBERT HAINES, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, 

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant seeks board review of the referee's order

AWARDED CLAIMANT 66 DEGREES OF A MAXIMUM OF I 1 0 DEGREES FOR
WH ICH 
PARTIAL



LOSS OF USE OF THE LEFT LEG AND 105.6 DEGREES OF A MAXIMUM OF 
192 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY.

Claimant suffered a compensable left leg injury in april 196 7
WHILE WORKING AS A LOGGER. THE CLAIM WAS INITIALLY CLOSED IN SEP
TEMBER 1 96 8 WITH AN AWARD OF 22 DEGREES FOR 20 PER CENT LOSS OF 
LEFT LEG. CLAIMANT HAD RETURNED TO WORK AS A LOGGER IN MAY 1968 
AND ON THE THIRD DAY ON THE JOB INJURED HIS RIGHT ANKLE AND FRACTURED 
THE RIGHT GREAT TOE. CLAIMANT FINALLY ABANDONED THE OCCUPATION OF 
LOGGING AND COMMENCED PICKING AND SELLING BRUSH IN 1 9 9 AND IN JUNE
1971, WHILE PICKING BRUSH, HE FELL AND INJURED HIS BACK. THE CLAIM 
WAS REOPENED AND A MYELOGRAM REVEALED A LARGE HERNIATED VERTEBRAL 
DISC AT L4 —5 WHICH REQUIRED A LAMINECTOMY AND DISC REMOVAL AT L4 -5 
IN MARCH 1 9 7 2 .

Although claimant’s back is improved, his left leg problems

PERSISTED AND IN APRIL 1 9 72 AN OSTEOTOMY WAS PERFORMED. CLAIMANT 
CONTENDS THAT HE IS WORSE NOW THAN BEFORE THIS SURGERY.

Claimant has numbness on the outside of the left leg from 
JUST BELOW THE KNEE TO THE ANKLE AND ACROSS THE TOP OF THE FOOT - 
HE WALKS ON THE OUTSIDE OF HIS FOOT AND ROLLS IT OVER IN THE PROCESS.
HE HAS LIMITED RANGE OF MOTION WITH RESTRICTED FLEXION AND EXTENSION. 
THE ANKLE SWELLS AND DISCOMFORT IS CAUSED BY PROLONGED STANDING 
OR WALKING ESPECIALLY ON HARD OR UNEVEN SURFACES.

Claimant tried to work periodically picking brush even after 
THE OSTEOTOMY, HOWEVER, HE WAS FORCED TO QUIT DUE TO LEFT LEG PAIN 
AND ANKLE SWELLING AND HAS NOT WORKED SINCE.

Norman hickman, a clinical psychologist, interviewed and

TESTED CLAIMANT AS DID ROBERT ADOLPH, A VOCATIONAL SPECIALIST AND 
PSYCHOLOGIST. MR. ADOLPH WAS OF THE OPINION THAT THERE WAS NO 
SUITABLE LIGHT SEDENTARY WORK PRESENTLY AVAILABLE FOR CLAIMANT IN 
LINCOLN COUNTY OR THE SURROUNDING AREA. HE CONCEDED THAT CLAIMANT 
WAS NOT MOTIVATED TO SEEK WORK OR TO BE RETRAINED, AN ASSESSMENT 
SHARED BY DR. HICKMAN. BOTH FELT THE LACK OF MOTIVATION WAS RELATED 
TO THE INJURY AND THE SUBSEQUENT LOSS OF WORK — BOTH FELT IT WOULD 
BE PSYCHOLOGICALLY DAMAGING TO CLAIMANT IF HE WAS REQUIRED TO LEAVE 
THE WALDPORT AREA UNLESS A SUITABLE JOB WAS FOUND FOR CLAIMANT 
WHICH WOULD PAY SUFFICIENTLY TO OFFSET THIS PSYCHOLOGICAL DAMAGE.

The referee found ample evidence that claimant was train- '

ABLE, THAT HE WAS YOUNG AND HAD THE INTELLIGENCE, APTITUDES AND 
MECHANICAL SKILLS TO BE RETRAINED — HOWEVER, CLAIMANT APPEARED 
TO RESIST ANY HELP FROM GOVERNMENTAL AGENCIES. IT WOULD BE NECES
SARY TO ESTABLISH A SUCCESSFUL REHABILITATION PROGRAM WHEREIN HE 
WOULD HAVE GOOD RAPPORT WITH HIS COUNSELOR BEFORE MUCH COULD BE 
ACCOMPLISHED IN THE WAY OF RETRAINING.

The referee found that claimant had been a logger the bulk
OF HIS WORKING LIFE ALTHOUGH HE HAD HAD SOME EXPERIENCE IN CONSTRUC
TION AND WORKING IN AN ALUMINUM PLANT. HE FURTHER FOUND THAT THE 
BRUSH PICKING CLAIMANT DID AFTER THE 1 96 7 INJURY INVOLVED CONSIDERABLE 
BENDING AND STOOPING AND ALSO THE CARRYING OF 8 0 POUNDS OVER AN 
UNEVEN TERRAIN.

The referee found that claimant, at the present time, was
SUITABLE ONLY FOR LIGHT WORK, THAT HE CERTAINLY COULD NOT RETURN 
TO ANY OF THE WORK HE HAD DONE PRIOR TO HIS INJURY, BUT CLAIMANT 
HAD NOT ESTABLISHED THAT EVEN WITH RETRAINING HE WOULD BE UNSUIT
ABLE FOR WORK IN WALDPORT OR IN URBAN AREAS — THAT SUCH TRAINING 
WAS OFFERED BUT REJECTED BY CLAIMANT.



The referee concluded that claimant had not proven that he
COULD NOT GAIN AND HOLD SUITABLE EMPLOYMENT IN THE BROAD FIELD OF 
GENERAL INDUSTRIAL OCCUPATIONS, THEREFORE, HE WAS NOT ENTITLED TO 
BE AWARDED COMPENSATION FOR PERMANENT TOTAL DISABILITY - HOWEVER, 
CLAIMANT HAD LOST MORE EARNING CAPACITY AND SUFFERED MORE IMPAIR
MENT TO HIS LEFT LEG THAN WAS REFLECTED BY THE AWARDS HE RECEIVED 
FOR HIS SCHEDULED AND UNSCHEDULED INJURIES,

Claimant had received a total of 33 degrees for 30 per cent
LOSS USE OF LEFT LEG AND 57,6 DEGREES FOR 30 PER CENT UNSCHEDULED 
DISABILITY, THE REFEREE INCREASED THESE AWARDS TO 6 6 DEGREES FOR 
60 PER CENT LOSS USE OF LEFT LEG AND 105,6 DEGREES FOR 55 PER CENT 
UNSCHEDULED LOW BACK DISABILITY,

The BOARD, ON DE NOVO REVIEW, CONCURS WITH THE BASIC FINDINGS 
AND CONCLUSIONS OF THE REFEREE, BUT FEELS THAT CLAIMANT IS ENTITLED 
TO A GREATER AWARD FOR HIS UNSCHEDULED DISABILITY THAN THAT WHICH 
THE REFEREE GRANTED, THE BOARD FINDS THAT TO ADEQUATELY COMPENSATE 
CLAIMANT FOR HIS LOSS OF EARNING CAPACITY HE SHOULD RECEIVE, IN ADDI
TION TO HIS AWARD OF 6 6 DEGREES FOR LOSS OF USE OF HIS LEFT LEG, 1 4 4 
DEGREES FOR 75 PER CENT UNSCHEDULED LOW BACK DISABILITY,

THE BOARD, BASED UPON THE OPINIONS EXPRESSED BY BOTH DR, 
HICKMAN AND MR, ADOLPH AND THE COMMENTS CONTAINED IN THE REFEREE'S 
ORDER, URGES CLAIMANT TO TAKE ADVANTAGE OF VOCATIONAL REHABILITATION 
PROGRAMS AVAILABLE TO HIM THROUGH THE DIVISION OF VOCATIONAL REHABI
LITATION,

ORDER
The ORDER OF THE REFEREE DATED JULY 1 1 , 1 97 5 IS MODIFIED TO

THE EXTENT THAT CLAIMANT IS AWARDED 144 DEGREES OF A MAXIMUM OF 
192 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY, IN ALL OTHER 
RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED,

Claimant's counsel is awarded as a reasonable attorney's
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
EQUAL TO 2 5 PER CENT OF THE COMPENSATION INCREASED BY THIS AWARD, 
PAYABLE OUT OF SAID INCREASED COMPENSATION AS PAID, NOT TO EXCEED 
A MAXIMUM OF 2 , 3 00 DOLLARS, IN AGGREGATE,

WCB CASE NO. 74-4374 JANUARY 20, 1976

CLINTON PRESSEL, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests review by the
BOARD OF THE REFEREE'S ORDER WHICH FOUND CLAIMANT TO BE PERMA
NENTLY AND TOTALLY DISABLED WITHIN THE M EANING OF ORS 656.206(1) (A)

Claimant, a 54 year old beer truck driver, suffered an injury
TO HIS LOW BACK ON NOVEMBER 9 , 1 97 3 AND HAS BEEN UNABLE TO RETURN
TO WORK BECAUSE OF THE STRAIN WHICH HE SUFFERED WHICH, IN TURN,
WAS SUPERIMPOSED ON PREEXISTING, ADVANCED ARTHRITIC CHANGES IN 
HIS LUMBAR SPINE.



Claimant has an eighth grade education, is of average intelli
gence AND HAS SEVERAL VOCATIONAL APTITUDES, HOWEVER, THESE APTITUDES 
ARE BASICALLY RELATED TO PHYSICAL LABOR WHICH CLAIMANT. IS NOW UNABLE 
TO DO, HIS WORK BACKGROUND HAS BEEN PRIMARILY TRUCK DRIVING ALTHOUGH 
HE HAS DONE SOME MILL WORK, WOODCUTTING, FARM AND CONSTRUCTION WORK,

The DOCTORS AND psychologists who examined claimant expressed 
HOPE THAT CLAIMANT COULD BE VOCATIONALLY REHABILITATED TO MORE SEDEN
TARY WORK BUT CLAIMANT’S VOCATIONAL COUNSELOR STATED ON AUGUST 19,
1 974 THAT CLAIMANT'S PHYSICAL LIMITATIONS WERE SO ACUTE THAT IT DID 
NOT APPEAR THAT CLAIMANT COULD BECOME ACTIVE WITH THE VOCATIONAL 
REHABILITATION DIVISION AT THAT TIME, AND HE AGREED TO CLOSE CLAIM
ANT* S CLAI M,

Claimant’s conduct at the hearing,
INDICATED DISCOMFORT IN CLAIMANT’S BACK,
GREE THAT CLAIMANT WAS REQUIRED TO MAKE 
STANDING AND SITTING POSITIONS,

The referee found that, although much of claimant’s disa
bility WAS preexisting arthritis, the combination of the preexisting
CONDITION WITH RESIDUAL CHRONIC STRAIN RESULTING FROM THE INDUSTRIAL 
INJURY OF NOVEMBER 9 , 1 973 , PERMANENTLY INCAPACITATING CLAIMANT FROM
REGULARLY PERFORMING ANY WORK AT A GAINFUL AND SUITABLE OCCUPATION, 
THE CLAIMANT’S CLAIM HAS BEEN CLOSED WITH AN AWARD OF 96 DEGREES 
FOR 3 0 PER CENT UNSCHEDULED LOW BACK DISABILITY ON NOVEMBER I , 1 9 74 ,
DR, CHERRY, WHO EXAMINED CLAIMANT, FELT HE WAS PERMANENTLY AND 
TOTALLY DISABLED AND THE VOCATIONAL REHABILITATION DIVISION DID NOT 
FEEL THAT HE WAS RETRAINABLE,

The REFEREE CONCLUDED THAT CLAIMANT IS UNABLE TO RETURN TO 
ANY WORK AND IS AWARE THAT HE CANNOT, WITH ANY SUBSTANTIAL PROBA
BILITY, BE VOCATIONALLY REHABILITATED BECAUSE HE CAN’T STAND UP TO 
THE RIGORS OF SUCH A TRAINING PROGRAM, THEREFORE, CLAIMANT MUST 
BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED.

The board, on de novo review, affirms and adopts the findings
AND CONCLUSIONS OF THE REFEREE AS ITS OWN,

ORDER
The ORDER OF THE REFEREE DATED JULY 1 0 , 1 97 5 IS AFFIRMED.

Claimant’s counsel is awarded as a reasonable attorney’s fee

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 
400 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-743 JANUARY 20, 1976

EDNA SCHOONOVER, CLAIMANT
SAHLSTROM, LOMBARD, STARR AND VINSON, 

claimant’s ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE 
BOARD OF THE REFEREE’S ORDER WHICH REMANDED CLAIMANT’S CLAIM TO 
IT FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS PROVIDED BY LAW

AS NOTICED BY THE REFEREE, 
HIP AND LEG TO SUCH A DE — 
FREQUENT CHANGES BETWEEN



FROM AND AFTER OCTOBER 1 974 AND UNTIL JULY 2 8 , 1 9 75 , INCLUDING BUT
NOT LIMITED TO ALL REQUIRED MEDICAL SERVICES INCURRED BY CLAIMANT - 
AWARDED CLAIMANT 3 7.5 DEGREES FOR 2 5 PER CENT LOSS OF THE RIGHT 
LEG AND 96 DEGREES FOR 30 PER CENT UNSCHEDULED DISABILITY. THE ORDER 
FURTHER DIRECTED THE FUND TO PAY CLAIMANT1 S ATTORNEY A REASONABLE 
ATTORNEY'S FEE.

Claimant sustained a compensable injury on January 14, 1972,
INJURING HER BACK AND RIGHT LEG. BECAUSE OF PERSISTENT ACUTE RIGHT 
SCIATIC PAIN FOLLOWING THE INJURY, CLAIMANT WAS HOSPITALIZED ON 
MARCH 1 4 , 1 972 AND A LUMBAR LAMINECTOMY WAS PERFORMED ON MARCH
1 6 , 1 9 72 . ON DECEMBER 1 8 , 1 9 72 DR. SCHROEDER RECOMMENDED CLAIM
CLOSURE INDICATING CLAIMANT HAD MINIMAL BACK DISCOMFORT BUT HAD 
HAD A MODERATELY GOOD RESULT FROM HER LAMINECTOMY WITH PRACTI
CALLY COMPLETE RESOLUTION OF HER RIGHT LEG PAIN — SHE DID HAVE SOME 
RESIDUAL DISABILITY WITH HER RIGHT HIP AND BACK. HE RECOMMENDED 
SHE NOT RETURN TO ANY TYPE OF WORK REQUIRING LIFTING, BENDING OR 
STOOPING AND SUGGESTED VOCATIONAL REHABILITATION.

A DETERMINATION ORDER MAILED JANUARY 4 , 1 973 AWARDED CLAIM
ANT 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY AND 15 DEGREES 
FOR 10 PER CENT LOSS OF THE RIGHT LEG. ON AUGUST 1 0 , 1 9 73 PURSUANT
TO A STIPULATION, THE AWARDS WERE INCREASED TO A TOTAL OF 64 DEGREES 
FOR 2 0 PER CENT UNSCHEDULED DISABILITY AND 2 2.5 DEGREES FOR 15 PER 
CENT SCHEDULED RIGHT LEG DISABILITY.

In AUGUST 1 9 74 CLAIMANT MOVED FROM EUGENE TO EUREKA, CALI
FORNIA. AT THIS TIME CLAIMANT HAD SOME OCCASIONAL PAIN BUT WAS 
RELATIVELY ASYMPTOMATIC. IN OCTOBER 1 9 74 , WHILE AT HOME, SHE 
FELL WHILE WALKING DOWN THE STAIRS. SHE STEPPED ON HER RIGHT LEG 
AND IT BUCKLED CAUSING HER TO FALL. SHE WAS SEEN BY DR. CHASE, AN 
ORTHOPEDIST, COMPLAINING OF PAIN OVER THE LOWER BACK RADIATING IN
TO THE RIGHT LEG AND ASSOCIATED WITH MUSCLE SPASM. DR. CHASE’S 
IMPRESSION WAS THAT CLAIMANT HAD A BACK STRAIN SUPERIMPOSED ON 
A POST-LAMINECTOMY SPINE BUT DID NOT DEMONSTRATE ANY EVIDENCE OF 
ACUTE, NEW DISC RUPTURE AT THAT TIME. HE RECOMMENDED CONSERVATIVE 
TREATMENT IN THE FORM OF MEDICATION, LIMITATION OF ACTIVITY, PHY
SICAL THERAPY AND EXTERNAL SUPPORT, AND SO ADVISED THE FUND ON 
NOVEMBER 2 7 , 1 9 74 .

On FEBRUARY 4, 1975 THE FUND DENIED RESPONSIBILITY FOR CLAIM
ANT* S CURRENT CONDITIONS, STATING THAT THEY APPEARED TO BE RELATED 
NOT TO THE ORIGINAL INJURY BUT TO A COMPLETE NEW INCIDENT WHEN SHE 
FELL DOWN THE STAIRS AT HOME.

On FEBRUARY 1 0 , 1 975 DR. CHASE REPORTED THAT IT APPEARED TO
HIM THAT CLAIMANT’S RENEWED BACK AND LEG PAIN WERE THE RESULT OF 
THE FALL WHICH WAS CAUSED BY HER LEG WEAKNESS WHICH HAD BEEN PRE
SENT SINCE HER INDUSTRIAL INJURY OF JANUARY 1 9 72 .

Claimant returned to Oregon and was seen again by dr. 
SCHROEDER IN JULY 1975. DR. SCHROEDER STATED THAT ALTHOUGH HE 
COULD NOT BE ABSOLUTELY SURE, IT WAS HIS OPINION THAT THE CURRENT 
PROBLEM CLAIMANT WAS HAVING WAS PROBABLY RESIDUALS FROM THE LUM
BAR LAMINECTOMY OF 1 9 72 . HE FELT THAT CLAIMANT'S CURRENT DISA
BILITY WAS MINIMAL AND THAT A REPEAT MYELOGRAPHY OR LAMINECTOMY 
WAS NOT INDICATED BUT HE DID ENCOURAGE CONTINUED TRAINING WITH 
VOCATIONAL REHABILITATION.

The referee found claimant's testimony credible and sup
ported BY THE MEDICAL RECORDS WHICH INDICATED THAT SUBSEQUENT TO 
HER LAMINECTOMY CLAIMANT'S CONDITION GRADUALLY IMPROVED, BUT 
JUST PRIOR TO MOVING FROM OREGON SHE DID HAVE SOME DISCOMFORT IN



THE LOW BACK AND RIGHT LEG, CLAIMANT’S PAIN SUBSEQUENT TO THE FALL 
IN OCTOBER 1 9 7 4 WAS LOCATED IN THE SAME AREA AS BEFORE THE FALL BUT 
WAS MUCH MORE SEVERE AND IS NOW CONSTANT. THE REFEREE FOUND THAT 
AFTER THE FALL CLAIMANT’S RIGHT LEG WOULD NOT SUPPORT HER AND SHE 
WAS REQUIRED TO USE CRUTCHES TO KEEP FROM FALLING. CLAIMANT HAS 
DIFFICULTY SLEEPING AT NIGHTS, A CONDITION SHE DID NOT HAVE PRIOR TO 
THE FALL AND, ALSO, SINCE THE FALL HER LEG PERIODICALLY BUCKLES 
UNDER HER WITHOUT WARNING.

The referee concluded, based upon the facts and the medical 
EVIDENCE, THAT CLAIMANT’S INDUSTRIAL INJURY OF 1 972 WAS A MATERIAL 
CONTRIBUTING CAUSE TO HER FALL AT HOME IN OCTOBER 1 974 AND HER PRE
SENT RIGHT LEG AND LOW BACK CONDITION WHICH REQUIRED MEDICAL TREAT
MENT. THE REFEREE FURTHER CONCLUDED THAT, BASED UPON DR. SCHROE- 
DER’ S REPORT OF JULY 2 8 , 1 975 , CLAIMANT1 S CONDITION WAS NOW STA
TIONARY AND THAT SHE NEEDED NO FURTHER MEDICAL TREATMENT.

In EVALUATING THE claimant’s RIGHT LEG DISABILITY, THE REFEREE 
TOOK INTO CONSIDERATION ONLY THE LOSS OF FUNCTION AND USE OF THIS 
SCHEDULED MEMBER AND, BASED UPON CLAIMANT1 S UNCONTRAVE RTE D TESTI
MONY, WHICH WAS CORROBORATED BY HER HUSBAND, CONCERNING THIS LOSS 
OF FUNCTION AND USE AS WELL AS THE MEDICAL EVIDENCE, THE REFEREE 
FOUND CLAIMANT HAD SUSTAINED A 25 PER CENT LOSS OF FUNCTION AND USE 
OF THE RIGHT LEG AND THEREFORE INCREASED THE PREVIOUS AWARD 1 5 DE
GREES FOR A TOTAL OF 3 7.5 DEGREES.

With respect to claimant’s unscheduled disability, which is
MEASURED BY LOSS OF EARNING CAPACITY ONLY, THE REFEREE FOUND THAT 
CLAIMANT HAS A LOW BACK DISABILITY WHICH BARS HER FROM ENTERING 
THE GENERAL LABOR MARKET IN ANY JOBS WHICH REQUIRE HEAVY LABOR IN
CLUDING LIFTING, BENDING OR STOOPING. CLAIMANT HAS NEVER DONE 
WORK OTHER THAN THAT WHICH REQUIRES SUCH ACTIVITIES, HOWEVER, SHE 
IS NOW ENGAGED IN A PROGRAM OF RETRAINING HERSELF TO WORK WITHIN 
HER PHYSICAL CAPABILITIES, NEVERTHELESS, THE REFEREE CONCLUDED 
THAT CLAIMANT HAD SUSTAINED A SUBSTANTIAL LOSS OF EARNING CAPACITY 
IN THE BROAD FIELD OF INDUSTRIAL OCCUPATIONS PREVIOUSLY AVAILABLE 
TO HER AND TAKING INTO CONSIDERATION HER AGE, EDUCATION, WORK EX
PERIENCE AND SUITABILITY TO THE EXISTING LABOR MARKET, CONCLUDED 
THAT SHE HAD SUSTAINED LOSS OF EARNING CAPACITY EQUAL TO 3 0 PER 
CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY. THE 
REFEREE, ACCORDINGLY, INCREASED THE PREVIOUS AWARD BY 32 DEGREES 
FOR A TOTAL OF 9 6 DEGREES FOR THE UNSCHEDULED DISABILITY.

The referee further concluded that the denial of the request
TO REOPEN WAS IMPROPER AND, THEREFORE, THE FUND SHOULD BE REQUIRED 
TO PAY CLAIMANT’S ATTORNEY A REASONABLE ATTORNEY'S FEE.

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON
CLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated august 27, 1975 is affirmed. 

Claimant’s counsel is awarded as a reasonable attorney’s
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM 
OF 4 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

•7 9-



WCB CASE NO. 74-4303 JANUARY 22, 1976 
AND OWN MOTION

JESSE R. LADELLE, CLAIMANT
COONS, COLE AND ANDERSON, 

claimant's ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests board review of 
THE referee’s ORDER WHICH REMANDED CLAIMANT’S CLAIM TO IT FOR 
ACCEPTANCE and payment of compensation from the date of claimant’s 
1 9 7 4 INJURY UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 656,268 AND 
DIRECTED THE FUND TO REIMBURSE GEORGIA-PACIFIC FOR ALL COMPENSATION 
PAID BY IT PURSUANT TO THE JANUARY 9 , 1 974 ORDER OF THE BOARD DESIG
NATING GEORGIA-PACIFIC AS THE PAYING AGENCY PURSUANT TO ORS 6 56 . 3 0 7 .

Claimant suffered a compensable low back injury in October

1 96 8 WHILE WORKING FOR GEORGIA-PACIFIC. A HERNIATED DISC L4 -5 WAS 
INDICATED BY A MYELOGRAM AND A LAMINECTOMY WAS PERFORMED IN 
NOVEMBER 1 9 6 8. THE CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED 
APRIL 1 96 9 AWARDING CLAIMANT 48 DEGREES FOR UNSCHEDULED LOW BACK 
DISABILITY.

Claimant returned to work for georgia-pacific in 1970 for

APPROXIMATELY TWO MONTHS, QUIT AND RETURNED AGAIN IN 197 1 AND 
WORKED IN THE STUD MILL PULLING CHAIN AND LATER AS A LABORER SET
TING UP TRAILERS.

Claimant was unemployed for part of i 971 and 1972 and be
ginning IN 1 972 HE RECEIVED FOR APPROXIMATELY ONE YEAR VOCATIONAL 
TRAINING IN FORESTRY. IN 1 973 CLAIMANT WAS EMPLOYED BY THE STATE 
PARKS DEPARTMENT FALLING AND BUCKING TREES, CLEANING REST ROOMS, 
MOWING AND RAKING LAWNS AND HAULING GARBAGE - HE QUIT IN AUGUST 
1973 FOR PERSONAL REASONS.

His next job was stacking lumber for star lumber company

AND PULLING ON THE GREEN CHAIN. IN JULY 1 9 74 NEW EQUIPMENT WAS 
INSTALLED AND CLAIMANT WAS PULLING RESAW LUMBER, A JOB MORE DIF
FICULT THAN HIS PREVIOUS ONES. AFTER THIS DATE AND PARTICULARLY, ■
IN SEPTEMBER 1 974 CLAIMANT NOTICED A GRADUAL WORSENING OF THE 
CONDITION OF HIS BACK AND LEG. THE DISCOMFORT BECAME SO SEVERE 
AND CONSTANT THAT CLAIMANT COULD NOT CONTINUE WORK AND IN OCTOBER 
1 97 4 WAS HOSPITALIZED BY DR. SERBU. A MYELOGRAM REVEALED NO 
NEW DEFECTS.

Claimant sought to have his claim with georgia-pacific re
opened. THIS CLAIM WAS DENIED ON THE BASIS THAT THE FIVE YEAR 
AGGRAVATION RIGHTS HAD EXPIRED - THEREAFTER, CLAIMANT FILED A NEW 
INJURY CLAIM WITH STAR WOOD PRODUCTS, (STAR LUMBER COMPANY).
THIS CLAIM WAS DENIED ON THE BASIS THAT CLAIMANT’S CONDITION RE
SULTED FROM HIS 1 968 INJURY AT GEORGIA-PACIFIC.

Claimant requested board’s own motion jurisdiction under

ORS 6 5 6.2 78 AND THE BOARD REMANDED THE MATTER TO THE HEARINGS 
DIVISION TO HOLD A HEARING AND DETERMINE WHETHER CLAIMANT SUF
FERED AN AGGRAVATION OF HIS 1 96 8 INJURY OR A NEW INJURY. AT THIS 
HEARING DR. SERBU WAS UNABLE TO MAKE A DETERMINATION AS TO WHE
THER CLAIMANT HAD AGGRAVATED HIS OLD INJURY OR SUFFERED A NEW



INJURY, AND THEREFORE, CLAIMANT WAS SEEN AND EVALUATED BY A TEAM 
OF TWO ORTHOPEDISTS AND ONE NEUROSURGEON, IT WAS THEIR FINAL OPINION 
THAT CLAIMANT’S CONDITION RESULTED FROM HIS WORK ACTIVITIES AT 
STAR LUMBER COMPANY,

The referee accepted the opinion of the two orthopedists and

THE NEUROSURGEON — THE ONLY MEDICAL EVIDENCE TO THE CONTRARY WAS 
EXPRESSED BY DR, PARCHER, A MEDICAL CONSULTANT TO THE FUND, WHO 
SAID IT WOULD BE DIFFICULT TO SAY WHETHER CLAIMANT HAD SUFFERED A 
NEW INJURY,

The REFEREE FURTHER FOUND, BASED UPON CLAIMANT’S CREDIBLE 
TESTIMONY, THAT CLAIMANT’S WORK ACTIVITY AT STAR LUMBER COMPANY 
AFTER JULY 1 9 74 WAS OF SUCH A DIFFERENCE IN QUALITY AS TO CONSTI
TUTE A FACTUAL SITUATION SUPPORTING APPLICATION OF THE ’REPEATED 
TRAUMA’ THEORY,

The referee concluded that for more than four years prior to

JULY 1 974 , CLAIMANT, WHILE EXPERIENCING SOME RESIDUALS FROM HIS 
1 968 INJURY, WAS NOT DISABLED AND HIS MEDICAL CONDITION HAD REMAINED 
STATIONARY AND THE EVIDENCE REGARDING CLAIMANT’S CHANGE IN WORK 
ACTIVITY IMMEDIATELY PRECEDING THE WORSENING OF HIS CONDITION SUP
PORTED FINDING THAT CLAIMANT HAD SUFFERED A NEW INJURY IN 1 974 FOR 
WHICH THE FUND WAS RESPONSIBLE,

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE,

ORDER
The order of the referee dated September is, 1975 is affirmed. 

Claimant’s counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-3431 JANUARY 22, 1976 

NEVIA M. WINGFIELD, CLAIMANT
POZZ1, WILSON AND ATCHISON, 

claimant’s ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS,
ORDER APPROVING STIPULATION AND DISMISSING REQUEST FOR REVIEW

On DECEMBER 1 9 , 1 97 5 , THE EMPLOYER, THROUGH HIS ATTORNEY,
REQUESTED BOARD REVIEW OF A REFEREE’S ORDER DATED DECEMBER 15,
1 9 75 WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT TOTAL DISABILITY.

The PARTIES HAVE NOW PRESENTED A STIPULATION TO THE BOARD 
AMICABLY DISPOSING. OF THE ISSUES IN DISPUTE AND THE BOARD, BEING 
FULLY ADVISED, FINDS THE STIPULATION, COPY OF WHICH IS ATTACHED 
HERETO AND MADE A PART HEREOF, SHOULD BE EXECUTED ACCORDING TO ITS 
TERMS, AND THE REQUEST FOR BOARD REVIEW NOW PENDING SHOULD BE 
DISMISSED.

It IS SO ORDERED.
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ORDER ON STIPULATION
The parties hereto stipulate as follows -

1. THE CLAIMANT, NEVIA M, WINGFIELD, SUFFERED A COMPENSABLE 
INJURY TO HER LOW BACK WHILE WORKING FOR THE EMPLOYER, NABISCO 
COMPANY, ON SEPTEMBER 26,1973. ON AUGUST 1 8 , 1 975 , SHE FILED A 
TIMELY REQUEST FOR HEARING ON THE ISSUE OF THE EXTENT OF HER PER
MANENT DISABILITY RESULTING FROM THAT INJURY.

2. ON NOVEMBER 2 6 , 1 97 5 , WORKMEN’S COMPENSATION BOARD
THROUGH AN AUTHORIZED HEARING OFFICER CONDUCTED A HEARING AT WHICH 
BOTH PARTIES AND COUNSEL WERE PRESENT.

3. THEREAFTER, ON DECEMBER 1 5 , 1 9 7 5 , THE HEARING OFFICER
ISSUED AN OPINION AND ORDER DECLARING THE CLAIMANT TO BE PERMA
NENTLY AND TOTALLY DISABLED AND ORDERING THE EMPLOYER AND CARRIER 
TO PAY BENEFITS COMMENSURATE WITH THAT OPINION TO THE CLAIMANT.

4. SUBSEQUENT TO THE OPINION AND ORDER, THE CLAIMANT HAS 
BEEN REQUIRED BECAUSE OF HER INDUSTRIAL INJURY TO UNDERTAKE FURTHER 
HOSPITALIZATION AND MEDICAL TREATMENT.

5. THE EMPLOYER—CARRIER SINCE THE OPINION AND ORDER HAS 
FILED A REQUEST FOR REVIEW APPEALING FROM THE DECISION OF THE 
HEARING OFFICER.

6. THE PARTIES AND THEIR COUNSEL AT THE PRESENT TIME AGREE 
THAT THE CLAIMANT’S CONDITION IS MEDICALLY STATIONARY AND THAT 
SHE IS ENTITLED TO CONTINUANCE OF HER PAYMENTS FOR PERMANENT AND 
TOTAL DISABILITY.

7. THE PARTIES FURTHER AGREE AND STIPULATE AND THE EMPLOYER-
CARRIER HEREBY MOVES THE BOARD FOR AN ORDER DISMISSING ITS REQUEST 
FOR REVIEW WHICH IT FILED ON DECEMBER 18, 1975, APPEALING FROM THE 
OPINION AND ORDER OF THE REFEREE DATED DECEMBER 1 5 , 1 975 , AND THAT
THE CLAIMANT BE CONTINUED IN HER STATUS OF PERMANENT AND TOTAL DIS
ABILITY WITH COMMENSURATE BENEFITS THEREFOR.

NOW, THEREFORE, BASED UPON THE FACTS RECITED ABOVE, AND 
UPON THE STIPULATION OF THE PARTIES TO SUCH FACTS, WHICH STIPULA
TION APPEARS BELOW,

It is hereby ordered as follows —
1 . THAT THE CLAIMANT BE, AND HEREBY IS, DECLARED MEDICALLY 

STATIONARY, AND THAT SHE CONTINUE RECEIVING BENEFITS FOR PERMANENT 
AND TOTAL DISABILITY PURSUANT TO THE OPINION AND ORDER OF THE HEAR
ING OFFICER DATED DECEMBER 15, 1975.

2. THAT THIS CLAIM BE NO LONGER PROCESSED THROUGH THE CLOSING 
AND EVALUATION DIVISION OF THE WORKMEN’S COMPENSATION BOARD.

3 . THAT THE 
FILED ON DECEMBER 
DATED DECEMBER 15

REQUEST FOR REVIEW OF THE EMPLOYER AND CARRIER 
1 8 , 1 975 , IN RESPONSE TO THE OPINION AND ORDER
, 1 975 , BE, AND HEREBY IS, DISMISSED.
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JANUARY 22, 1976WCB CASE NO. 74-4160 

CECIL LONG, CLAIMANT
POZZl, WILSON ,AND ATCHISON, 

claimant's ATTYS,
GEARIN, CHENEY, LANDIS, AE B1 AND KELLEY,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Rev IEWED BY BOARD MEMBERS WILSON AND MOORE.

The EMPLOYER SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED AS OF MARCH 
26,1975.

Claimant SUSTAINED A COMPENSABLE INJURY ON APRIL I , 1971, HIS 
CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED FEBRUARY 18, 1972
WHEREIN CLAIMANT WAS AWARDED 9 6 DEGREES FOR 3 0 PER CENT UNSCHED
ULED BACK DISABILITY.

Claimant filed a claim for increased compensation due to
AGGRAVATION WHICH WAS DENIED BY THE EMPLOYER ON NOVEMBER 1 1 , 1 974 .

The employer moved for an order dismissing the hearing on

THE GROUNDS THAT THE REFEREE DID NOT HAVE JURISDICTION AND IN SUP
PORT OF ITS MOTION CITED SEVERAL CASES AMONG THE M LONG V. INDUS
TRIAL INDEMNITY (UNDERSCORED), 75 ADV SH 73, IN WHICH THE SAME 
PARTIES WERE INVOLVED IN AN AGGRAVATION CLAIM RELATING TO THE SAME 
ACCIDENT.

In LONG (UNDERSCORED) , THE REFEREE HAD FOUND THAT HE HAD JURIS

DICTION AND, ULTIMATELY, CONCLUDED CLAIMANT WAS PERMANENTLY AND 
TOTALLY DISABLED - HOWEVER, THE BOARD, CIRCUIT COURT AND THE COURT 
OF APPEALS ALL HELD THAT THERE WAS INSUFFICIENT BASIS IN THE MEDI
CAL OPINIONS TO CONFER JURISDICTION. SUBSEQUENT TO THAT CASE AND 
THE OTHER CASES RELIED ON BY THE EMPLOYER, ORS 6 5 6 . 273 WAS AMENDED 
AND THE AMENDMENTS WERE MADE RETROACTIVE. ONE OF THE AMENDMENTS 
WAS THAT A PHYSICIAN'S REPORT WAS NO LONGER JURISDICTIONAL. HOW
EVER, IT IS STILL NECESSARY TO HAVE SUFFICIENT MEDICAL EVIDENCE 
TO SUPPORT A CLAIM FOR AGGRAVATION.

The REFEREE FOUND, BASED ON THE TESTIMONY OF DR. CARTER 
AND DR. CHERRY, THAT CLAIMANT IS NOW PERMANENTLY AND TOTALLY 
DISABLED. CLAIMANT HAD SUFFERED A LUMBAR STRAIN AND SPRAIN WHICH 
WAS SUPERIMPOSED ON A PREEXISTING CONDITION OF OSTEOARTHRITIS, HE 
HAD A FOURTH GRADE EDUCATION AND ALL OF HIS WORK EXPERIENCE HAD 
BEEN IN AGRICULTURAL TYPE JOBS. THE REFEREE FOUND THAT CLAIMANT 
HAD WORKED FOR THE EMPLOYER SINCE THE SUMMER OF 1 9 4 3 .' UNTIL HIS 
INDUSTRIAL INJURY HE HAD NOT LOST TIME FROM WORK EITHER FROM INJURY 
OR ILLNESS, NOR HAD HE SUSTAINED ANY ACCIDENT OR INJURY SINCE HIS 
CLAIM WAS CLOSED ON FEBRUARY 1 8 , 1 9 72 .

The referee concluded that claimant's condition had become

WORSENED AND AGGRAVATED AND THAT HE WAS, IN FACT, TOTALLY DISABLED, 
CONSIDERING HIS AGE, PHYSICAL CONDITION AND LACK OF EDUCATIONAL 
BACKGROUND.

The board, on de novo review, affirms the findings and con
clusions OF THE REFEREE.
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ORDER
The order of the referee dated jul_y 10, 1975 is affirmed. 

Claimant’s attorney is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 50 DOLLARS PAYABLE BY THE EMPLOYER.

WCB CASE NO. 74-2880 JANUARY 22,

CAROL L. JONES, CLAIMANT
KEANE, HAESSLER, HARPER, PEARLMAN AND COPELAND,

CLAIMANT’ S ATTYS.
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Rev IEWED BY BOARD MEMBERS WILSON AND MOORE.

The claimant requests board review of the referee’s
WHICH AFFIRMED THE DETERMINATION ORDER MAILED JUNE 6, 1974
AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION 
SEPTEMBER 3 0 , 1 9 73 THROUGH MAY 6 , 1 9 74 AND 16 DEGREES FOR
CENT UNSCHEDULED LOW BACK DISABILITY.

Claimant was an i 8 year old nurse’s aide when she injured 
HER LOW BACK ON SEPTEMBER 2 0 , 1 9 73 LIFTING AN UNRULY PATIENT INTO 
BED. SHE WAS HOSPITALIZED BY DR. CALDWELL WHO DIAGNOSED HER IN
JURY AS A LUMBOSACRAL STRAIN. CLAIMANT'S FAMILY PHYSICIAN REFERRED 
HER TO DR. RUSCH WHO CONTINUED AS HER TREATING PHYSICIAN. IN 
MARCH 1 974 , CLAIMANT WAS EXAMINED BY DR. STORINO. ON MAY 6 , 1 9 74 ,
DR. RUSCH EXPRESSED HIS OPINION THAT CLAIMANT'S BACK WAS ESSEN
TIALLY MEDICALLY STATIONARY.

On JUNE 5 , 1 9 74 DR. RIPPEY PERFORMED A JEJUNO-1LEO BYPASS

TO ASSIST CLAIMANT IN LOSING WEIGHT. BETWEEN JUNE 28, 1973 AND
MAY 1 9 7 5 CLAIMANT RECEIVED EITHER EMERGENCY ROOM TREATMENT OR 
IN-PATIENT TREATMENT AT VARIOUS HOSPITALS ON AT LEAST 4 0 SEPARATE 
OCCASIONS AND SHE CONTENDS THAT THE EMPLOYER SHOULD BE REQUIRED 
TO PAY FOR SUCH MEDICAL TREATMENT BECAUSE IT WAS ( A) CAUSED BY 
HER LUMBOSACRAL STRAIN OR ( B) CAUSED BY COMPLICATIONS OF THE 
JEJUNO —1LEO BYPASS SURGERY WHICH WAS NECESSITATED BY HER COMPEN
SABLE INJURY.

The referee found that the medical treatment received by

CLAIMANT DURING THAT PERIOD OF TIME WAS NEITHER DIRECTLY NOR IN
DIRECTLY RELATED TO HER COMPENSABLE INJURY. THE REFEREE FURTHER 
FOUND THAT THE DISPARITY BETWEEN THE CLAIMANT’S TESTIMONY AND THE 
DOCUMENTS PREPARED CONTEMPORANEOUSLY WITH THE VARIOUS HOSPITAL 
ADMISSIONS PERSUADED HIM TO GIVE MORE CREDENCE TO THE DOCUMEN
TARY EVIDENCE AND EVEN THOUGH CLAIMANT MAY HAVE BACK PAIN, HE CON
CLUDED THAT IT WAS IMPOSSIBLE TO DETERMINE WHICH OF THE VARIOUS 
AND UNRELATED INJURIES SUSTAINED BY CLAIMANT PRODUCED THIS DIS
ABILITY. HE FURTHER CONCLUDED THAT CLAIMANT HAD FAILED TO ESTAB
LISH THAT ANY DISABILITY SHE HAD AT THE PRESENT TIME WAS CAUSED BY 
HER COMPENSABLE INJURY.

The REFEREE FOUND THAT IN SPITE OF TWO INTERVENING INJURIES,
DR, RUSCH FOUND CLAIMANT'S CONDITION WAS ESSENTIALLY MEDICALLY 
STATIONARY WHEN HE EVALUATED HER ON MAY 6 , 1 9 74 AND THERE WAS NO
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PERSUASIVE EVIDENCE TO THE CONTRARY. HE CONCLUDED THAT CLAIMANT'S 
TEMPORARY TOTAL. DISABILITY AWARD WAS CORRECT.

With respect.to the issue of whether or not the employer was

RESPONSIBLE FOR THE JEJUNO-ILEO BYPASS OPERATION ON JUNE 5 , t 974 ,
AND THE NUMEROUS HOSPITALIZATIONS FOR RESULTING COMPLICATIONS, THE 
REFEREE FOUND NO PERSUASIVE EVIDENCE THAT SUCH SURGERY WAS NECES
SITATED BY HER COMPENSABLE INJURY. DR. RUSCH HAD STATED THAT CLAIM 
ANT COULD NOT RECOVER FROM HER COMPENSABLE INJURY UNTIL HER WEIGHT 
WAS REDUCED SO HE SUGGESTED THE BYPASS SURGERY. HOWEVER, DR, 
BAUMEISTER, A COLLEAGUE OF DR. RIPPEY WHO PERFORMED THE BYPASS 
SURGERY, DISAGREED WITH DR. RUSCH, STATING THAT THE BYPASS SURGERY 
WAS FOR THE SOLE PURPOSE OF REDUCING CLAIMANT'S MORBID OBESITY.

The REFEREE CONCLUDED THAT CLAIMANT HAD BEEN ADEQUATELY 
COMPENSATED BY THE AWARD OF 16 DEGREES FOR HER UNSCHEDULED LOW 
BACK DISABILITY, THAT SHE WAS NOT ENTITLED TO ANY ADDITIONAL TEM
PORARY TOTAL DISABILITY COMPENSATION AND THAT THE JEJUNO-ILEO 
BYPASS SURGERY WAS NOT NECESSITATED BY HER COMPENSABLE INJURY.

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER.

ORDER
The ORDER OF THE REFEREE DATED JUNE 5 , 1 9 75 IS AFFIRMED.

WCB CASE NO. 74-4483 JANUARY 22, 1976 

CHARLENE BARRETH,CLAIMANT
BETTIS AND RE IF , CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests board review of the referee's order 
WHICH AWARDED HER 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED DISA
BILITY.

Claimant is a 42 year old lab technician who suffered a com
pensable INJURY ON OR ABOUT JANUARY 1 5 , 1 9 73 . HER CLAIM WAS CLOSED
WITH NO AWARD OF PERMANENT PARTIAL DISABILITY BY DETERMINATION 
ORDER MAILED APRIL 3 , 1 9 7 4 .

Cla IMANT COMPLAINS OF CONSTANT PAIN AND A BURNING SENSATION 
TO SUCH AN EXTENT THAT SHE IS BOTHERED EVEN WHEN SHE ATTEMPTS TO 
LAY HER ARM ON A TABLE - SHE COMPLAINS OF DIFFICULTY IN SLEEPING 
AND STATES THAT ANY ELEVATION OR REPETITIVE USE OF HER LEFT ARM 
CAUSED ACUTE PAIN. ON SEPTEMBER 1 4 , 1 9 7 3 , BECAUSE OF THESE CON
DITIONS, CLAIMANT CEASED WORKING.

Claimant's work background is varied, she has been a sales

CLERK, BOOKKEEPER, BARTENDER, WORKED FOR INSURANCE COMPANIES AND 
SELF-TRAINED IN LAB TECHNICIAN WORK. AT THE PRESENT TIME SHE IS 
TAKING A COURSE IN EMERGENCY MEDICINE BUT NOT FOR THE PURPOSE OF 
EMPLOYMENT IN SUCH ENDEAVOR.

Claimant insists she can no longer golf, bowl and is limited 
TO THE AMOUNT OF HORSEBACK RIDING SHE IS ABLE TO DO. ALL OF THOSE 
ACTIVITIES WERE ACTIVELY ENGAGED IN BY CLAIMANT PRIOR TO HER INJURY.
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Since her injury in January 1973 through may, 1975, claimant
HAS BEEN EXAMINED AND TREATED BY AT LEAST I 5 DOCTORS INCLUDING GEN
ERAL PRACTITIONERS AND SPECIALISTS IN THE FIELD OF ORTHOPEDICS, PSY
CHOLOGY, NEUROLOGY AND PSYCHIATRY. SHE HAS ALSO BEEN SEEN BY OSTEO
PATHS. THE CONSENSUS OF OPINION OF THESE EXPERTS WITH THE EXCEPTION 
OF DR. HEATHERINGTON WAS THAT CLAIMANT’S SUBJECTIVE SYMPTOMS, AT 
WORSE, PREVENTED HER FROM ENGAGING IN AN OCCUPATION REQUIRING HER 
TO USE HER ARM ABOVE SHOULDER LEVEL. SOME OF THE DOCTORS EVEN 
FELT CLAIMANT COULD RETURN TO THE WORK SHE WAS DOING AT THE TIME 
SHE WAS INJURED. ALL OF THE DOCTORS FELT THAT THE OBJECTIVE FIND
INGS DID NOT SUBSTANTIATE CLAIMANT’S SUBJECTIVE COMPLAINTS AND,
WITH THE EXCEPTION OF DR. HEATHERINGTON, ALL FELT THAT THERE WAS 
NO MORE THAN MILD TO MINIMAL PHYSICAL IMPAIRMENT SUFFERED BY 
CLAIMANT.

The referee found claimant had SUFFERED some RESIDUAL dis
ability IN HER BACK, LEFT ARM AND SHOULDER AND THAT A PREEXISTING 
PSYCHIATRIC CONDITION HAD BEEN AGGRAVATED TO SOME EXTENT BY THIS 
INJURY. HE FURTHER FOUND THAT CLAIMANT WAS NOT GOING TO MAKE ANY 
REAL PROGRESS WITH RESPECT TO RESTORATION AND REHABILITATION UN
TIL SHE REALIZED THAT THERE WERE MANY PEOPLE WHO HAD MUCH MORE 
SERIOUS DISABILITIES AND INJURIES THAN HERSELF AND WERE ABLE TO 
LEARN TO LIVE WITH THEM AND WITH THE ASSOCIATED PAIN. CLAIMANT 
HAS REPEATEDLY FAILED TO KEEP APPOINTMENTS FOR MEDICAL EXAMINA
TIONS AND HER MENTAL ATTITUDE TOWARD HER CONDITION AND TREATMENT 
IS SUCH THAT THE TREATMENT CAN AFFORD HER VERY LITTLE RELIEF.

The referee concluded that claimant had sustained residual 
disability from both physiological and psychiatric standpoints and, 
therefore, that her earning capacity had been diminished by her 
INDUSTRIAL INJURY. ACCORDINGLY, HE AWARDED CLAIMANT 3 0 PER CENT 
UNSCHEDULED DISABILITY EQUAL TO 96 DEGREES.

The board, on de novo review, feels that the psychological

NEUROTIC PROBLEMS WHICH CLAIMANT HAS AND UPON WHICH HER PHYSICAL 
IMPAIRMENT HAS BEEN SUPERIMPOSED HAS CERTAINLY DEPRIVED CLAIMANT 
OF A SUBSTANTIAL SEGMENT OF THE LABOR MARKET AVAILABLE TO HER 
PRIOR TO HER INDUSTRIAL INJURY — HOWEVER, IT FEELS THE AWARD MADE 
BY THE REFEREE OF 3 0 PER CENT ADEQUATELY COMPENSATED CLAIMANT. 
CLAIMANT IS NOT PERMANENTLY AND TOTALLY DISABLED.

The BOARD SUGGESTS THAT CLAIMANT SEEKS MEDICAL CARE AND 
TREATMENT FOR HER PSYCHOLOGICAL AND NEUROTIC PROBLEMS UNDER THE 
PROVISIONS OF ORS 6 56.2 4 5 . IF CLAIMANT’S ATTITUDES CAN BE PROPERLY 
ADJUSTED WITH RESPECT TO THESE PROBLEMS SHE MIGHT BE IN A BETTER 
POSITION TO RETURN TO MANY TYPES OF WORK FOR WHICH SHE IS PHYSI
CALLY CAPABLE OF DOING AT THE PRESENT TIME.

ORDER

The ORDER OF THE REFEREE DATED JULY 3 1 , 1 9 7 5 IS AFFIRMED.
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EMERY A. ALLEN, CLAIMANT
BERNAU AND WILSON, CLAIMANT'S ATTYS,
KEITH D. SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The employer and its carrier, liberty mutual insurance com
pany, SEEK BOARD REVIEW OF THE REFEREE’S ORDER WHICH REMANDED 
claimant's claim for aggravation of his right shoulder to it to be
ACCEPTED FOR COMPENSATION FROM DECEMBER 4, 1 9 73 UNTIL THE CLAIM
IS CLOSED PURSUANT TO ORS 656,268 AND AWARDED CLAIMANT'S ATTOR
NEY A REASONABLE ATTORNEY'S FEE TO BE PAID BY THE EMPLOYER,

Claimant suffered a compensable injury to his right shoul
der ON MARCH 4 , 1 96 9 , AT THAT TIME HIS EMPLOYER WAS PROVIDED 
WORKMEN' S COMPENSATION COVERAGE BY LIBERTY MUTUAL INSURANCE COM
PANY, ON JUNE 2 6 , 1 97 2 , WHILE EMPLOYED BY THE SAME EMPLOYER,
CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS RIGHT HIP AND LOW 
BACK — AT THIS TIME THE EMPLOYER WAS PROVIDED WORKMEN'S COMPEN
SATION COVERAGE BY THE STATE ACCIDENT INSURANCE FUND.

The 1 9 6 9 RIGHT SHOULDER INJURY WAS CLOSED ON A ' MEDICAL 
ONLY' BASIS, DR. HANFORD, AFTER EXAMINATION, HAD FOUND TENDER
NESS OVER THE ACROMIOCLAVICULAR JOINT AND A FROZEN RIGHT SHOULDER 
BUT X —RAYS REVEALED NO TRAUMATIC PATHOLOGY. CLAIMANT LOST NO 
TIME FROM WORK NOR IS THERE ANY INDICATION THAT CLAIMANT SOUGHT 
OR RECEIVED TREATMENT FOR HIS SHOULDER UP TO THE INJURY OF JUNE 26,
1 9 7 2 .

WCB CASE NO. 74-533 JANUARY 22, 1976

Claimant had worked continuously until the injury suffered
ON JUNE 2 6 , 1 972 - AS A RESULT OF THAT INJURY CLAIMANT WAS HOSPI
TALIZED FOR TRACTION, AFTER A DIAGNOSIS OF LOW BACK SPRAIN. THE 
CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED OCTOBER 10, 1973
WHEREBY CLAIMANT WAS AWARDED 6 4 DEGREES FOR 2 0 PER CENT UNSCHED
ULED LOW BACK DISABILITY,

In DECEMBER 1 9 73 AND, AGAIN, IN JANUARY 1 9 74 CLAIMANT RE

QUESTED THAT HIS RIGHT SHOULDER CLAIM BE REOPENED. DR, DONAHOO, 
WHO EXAMINED CLAIMANT IN JANUARY 1 974 , FOUND DEGENERATIVE CHANGES 
IN THE RIGHT ACROMIOCLAVICULAR JOINT BUT HE DOUBTED THE SEVERITY 
OF CLAIMANT' S PROBLEM AND CONCLUDED THAT NO TREATMENT OR SURGERY 
WOULD BENEFIT CLAIMANT, HOWEVER, IN FEBRUARY 1 9 7 4 CLAIMANT WAS 
EXAMINED BY DR, SINGER WHO DIAGNOSED POST TRAUMATIC ARTHRITIS 
RIGHT ACROMIOCLAVICULAR JOINT AND I NO IC ATE D THAT THIS WAS A DIRECT 
RESULT OF THE 1 96 9 INJURY - HE RECOMMENDED SURGERY,

The referee found that there was no determination order
ENTERED WITH REGARD TO THE 1 9 6 9 SHOULDER INJURY AS CLAIMANT HAD 
INCURRED NO TIME LOSS. THE CLAIM WAS ACCEPTED, HOWEVER, AND 
CLAIMANT WAS ENTITLED TO PAYMENT FOR THE MEDICAL SERVICES WHICH 
HE RECEIVED ON APRIL 2 , 1 96 9 FROM DR. HANFORD. RELYING ON THE
PROVISIONS OF ORS 6 56.2 73 ( 3 ) ( B) THE REFEREE DETERMINED THAT THE 
POINT FROM WHICH CLAIMANT HAD TO SHOW A WORSENING OF HIS CONDI
TION WAS THE DATE OF INJURY, I. E. , MARCH 4 , 1 9 7 5 .

The referee, relying upon dr. singer's report and the opin
ion HE EXPRESSED REGARDING CLAIMANT'S PRESENT IMPAIRMENT, CONCLU
DED THAT CLAIMANT'S PRESENT CONDITION WAS WORSE THAN IT WAS ON 
MARCH 4 , 1 96 9 AND, THEREFORE, HIS CLAIM FOR AGGRAVATION OF THE
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RIGHT SHOULDER INJURY SUFFERED ON MARCH 4 , 1 96 9 SHOULD BE REMANDED
TO THE EMPLOYER AND ITS CARRIER, LIBERTY MUTUAL INSURANCE COMPANY, 
TO BE ACCEPTED FOR PAYMENT OF COMPENSATION AS PROVIDED BY LAW,

The referee found that there was no relationship established
BETWEEN THE AGGRAVATED SHOULDER CONDITION AND THE 1 972 BACK INJURY, 
BOTH THE EXAMINER FOR THE DISABILITY PREVENTION DIVISION AND DR. 
SINGER RELATED CLAIMANT’S CURRENT SHOULDER CONDITION TO THE 196 9 
INJURY AND THERE WAS NO MEDICAL EVIDENCE TO THE CONTRARY, THERE
FORE, THE REFEREE CONCLUDED THAT THE STATE ACCIDENT INSURANCE FUND 
WAS NOT RESPONSIBLE FOR CLAIMANT’S CONDITION AS IT HAD NOT BEEN 
AGGRAVATED AS A RESULT OF THE 1 9 72 BACK INJURY,

The board, on de novo review, concurs in the findings and

CONCLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER,

ORDER

The ORDER OF THE REFEREE DATED JUNE 2 4 , 1 9 7 5 IS AFFIRMED,

Counsel for claimant is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 2 5 0 DOLLARS PAYABLE BY THE EMPLOYER.

WCB CASE NO. 74-3316 JANUARY 27, 1976

THE BENEFICIARIES OF
CLARENCE CRONIN, DECEASED
CRAMER AND PINKERTON,

CLAIMANT' S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests review by the
BOARD OF THE REFEREE'S ORDER WHICH REMANDED THE WIDOW’S CLAIM 
TO IT FOR PAYMENT OF COMPENSATION AS PROVIDED BY ORS 656.208,

On MAY 1 2 , 1 97 2 THE WORKMAN HAD SUFFERED A COMPENSABLE
INJURY TO HIS RIGHT THIGH. AFTER CONSERVATIVE TREATMENT AND EXER
CISES, HE WAS FOUND TO BE MEDICALLY STATIONARY BY DR. WATTLEWORTH 
ON SEPTEMBER 5 , 1 973 . AT THAT TIME DR. WATTLEWORTH CONSIDERED
HIM UNFIT FOR MANUAL LABOR. THE CLAIM WAS CLOSED WITH A DETER
MINATION ORDER WHICH AWARDED THE WORKMAN 1 6 DEGREES FOR 5 PER 
CENT UNSCHEDULED DISABILITY.

Pursuant to stipulation the claim was reopened and the

WORKMAN WAS REFERRED TO THE DISABILITY PREVENTION DIVISION ON 
DECEMBER 3 , 1 9 73 WHERE HE WAS GIVEN A PHYSICAL EXAMINATION AND
ALSO PSYCHOLOGICAL EXAMINATION - HE WAS ALSO SEEN BY MEMBERS OF 
THE BACK EVALUATION CLINIC WHOSE DIAGNOSIS WAS DEGENERATIVE ARTH
RITIS, LUMBAR SPINE, DEGENERATIVE SCOLIOSIS AND A HISTORY OF LOW 
BACK STRAIN.

On JUNE 2 7 , 1 974 THE WORKMAN WAS SEEN BY DR. THRASHER WHO
DIAGNOSED SEVERE DEGENERATIVE ARTHRITIS, LUMBOSACRAL SPINE WITH 
NO CONCLUSIVE EVIDENCE OF HERNIATED INTERVERTEBRAL RIGHT OR LEFT 
IN THE LUMBOSACRAL AREA. DR. THRASHER FELT THAT THE WORKMAN WAS 
NOT PERMANENTLY AND TOTALLY DISABLED FROM ANY ACTIVITY SINCE HE 
COULD DO LIGHT WORK WHICH DID NOT ENTAIL SIGNIFICANT LIFTING.
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The workman had a ninth grade education and had been employed

AS A SEASONAL maintenance man for several years, his claim was
AGAIN CLOSED BY A DETERMINATION ORDER DATED AUGUST 8, 1 9 74 WHEREIN
HE RECEIVED 80 DEGREES FOR 2 5 PER CENT UNSCHEDULED LOW BACK DISA
BILITY.

On FEBRUARY 6 , 1 9 7 5 THE WORKMAN DIED, HE HAD HAD GALL BLADDER
SURGERY BUT THE IMMEDIATE CAUSE OF HIS DEATH WAS A CARDIAC ARREST.

The workman’s WIDOW FILED A CLAIM PURSUANT TO ORS 6 5 6.2 0 8 , 
THE ISSUE BEFORE THE REFEREE WAS WHETHER, BEFORE THE CARDIAC AR
REST ON FEBRUARY 6 , 1 975, CLAIMANT’ S STATUS WAS THAT OF A PERMA
NENT TOTAL DISABLEMENT. IF SO, THEN THE WIDOW WAS ENTITLED TO 
PAYMENTS AS PROVIDED IN ORS 6 56 . 2 04 .

The REFEREE FOUND THAT THE DECEASED WORKMAN HAD SUSTAINED 
AN UNSCHEDULED DISABILITY, THE SOLE CRITERION FOR DETERMINING SUCH 
DISABILITY BEING LOSS OF FUTURE EARNING CAPACITY. THE REFEREE 
FOUND THAT CLAIMANT WAS OVER 6 0 YEARS OF AGE, THAT THE PROGNOSIS 
FOR RESTORATION AND REHABILITATION MADE AT THE DISABILITY PREVENTION 
DIVISION WAS FAIR PROVIDED CLAIMANT RECOVERED PHYSICALLY TO THE 
POINT WHERE HE COULD DO SOME PART TIME WORK WHICH DID NOT REQUIRE 
RETRAINING - HOWEVER, IF TRAINING WERE REQUIRED IT WAS ALMOST CER
TAIN HE WOULD NOT BE ABLE TO COPE WITH THE DEMANDS OF A TRAINING 
SITUATION AND WOULD NOT, IN ALL PROBABILITY, BE ABLE TO RETURN TO 
FULL TIME GAINFUL EMPLOYMENT,

The referee concluded that the only jobs which might have

BEEN AVAILABLE TO THE WORKMAN WOULD BE IN A LIMITED SITUATION AND 
PARTICULARLY DIFFICULT TO FIND IN THE AREA' IN WHICH THE WORKMAN 
HAD LIVED AND, BASED UPON THE EVIDENCE OF HIS PERSONAL RESOURCES 
COUPLED WITH HIS PHYSICAL IMPAIRMENT, THAT THE WORKMAN WAS PRIMA 
FACIE IN THE ODD-LOT CATEGORY AT THE TIME OF HIS DEATH. THIS FIND
ING SHIFTED THE BURDEN TO THE FUND TO SHOW THAT SOME KIND OF SUIT
ABLE WORK WOULD HAVE BEEN REGULARLY AND CONTINUOUSLY AVAILABLE 
FOR THE WORKMAN PRIOR TO HIS DEATH, THE REFEREE CONCLUDED THAT 
THAT BURDEN HAD NOT BEEN MET BY THE FUND AND, CONSEQUENTLY, HE 
FOUND THAT THE WORKMAN, PRIOR TO HIS DEATH, WAS PERMANENTLY AND 
TOTALLY DISABLED AS DEFINED BY ORS 6 56 . 2 06 AND THAT THE WORKMAN1 S 
WIDOW WAS ENTITLED TO THE PAYMENT OF COMPENSATION, AS PROVIDED 
I N ORS 656.204 , UNDER THE PROV I S IONS OF ORS 6 56,2 08 ( A) ( B) ,

The board, on de novo review, affirms the findings And con
clusions OF THE REFEREE.

ORDER
The order of the referee dated September 19, 1975 is affirmed. 

Claimant’s counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
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WCB CASE NO. 74-1513 JANUARY 27, 1976

JESS JONES, CLAIMANT
DYE AND OLSON, CLAIMANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests review by the 
board of the referee's order which found the myocardial infarc
tion SUFFERED BY THE CLAIMANT WAS COMPENSABLE AND REMANDED THE 
CLAIM FOR PAYMENT OF COMPENSATION AS PROVIDED BY LAW FROM THE 
DATE OF THE INJURY UNTIL TERMINATION AUTHORIZED PURSUANT TO ORS 
656.268.

Claimant is a 44 year old auto serviceman who is employed

BY THE CITY OF SALEM TO REPAIR TIRES ON CITY VEHICLES. ON MARCH 
4 , 1 9 7 4 HE WAS INSTRUCTED TO GO TO STAYTON ISLAND TO CHANGE A
FLAT TIRE ON A TRACTOR. CLAIMANT DID SO AND, AFTER REMOVING THE 
FLAT TIRE, LOADED IT ON THE TRUCK THROUGH THE USE OF A MECHANICAL 
HOIST AND CABLE. HE RETURNED TO MASTER SERVICE CENTER IN SALEM 
WHERE THE FLAT TIRE WAS UNLOADED, REPAIRED AND RELOADED BY MASTER 
SERVICE PERSONNEL. CLAIMANT THEN DROVE BACK TO STAYTON ISLAND, 
REMOVED THE TIRE FROM THE TRUCK AND PLACED IT ON THE TRACTOR AND 
RETURNED TO THE SALEM CITY SHOPS. CLAIMANT HAD GONE TO WORK AT 
APPROXIMATELY 7.3 0 A. M. AND HE CONCLUDED HIS DUTIES AT 4.00 P. M. 
THE EVIDENCE INDICATES THAT CLAIMANT HAD EATEN NO BREAKFAST ON 
MARCH 4, A NORMAL PROCEDURE FOR HIM, AND HAD CHANGED TIRES ON 
TWO CARS AT THE SHOP BEFORE LEAVING FOR STAYTON ISLAND. THE TIRE 
AND RIM TAKEN FROM THE TRACTOR WEIGHED APPROXIMATELY 2 5 0 POUNDS 
AND A SOLUTION OF WATER AND OTHER MATERIAL USED TO FILL THE TIRE 
IN LIEU OF AIR BROUGHT THE TOTAL WEIGHT OF THE TIRE, IF COMPLETELY 
FULL, TO 8 5 0 POUNDS.

When clai mant returned to the city shops at 4 . o o , clai mant* s

WIFE, WHO WAS WAITING TO PICK HIM UP AND BRING HIM HOME, NOTICED 
THAT HE APPEARED TIRED, EXHAUSTED AND RATHER PALE. CLAIMANT DID 
NOT DRIVE HOME BUT ALLOWED HIS WIFE TO DO SO - HE TOLD HER THAT HE 
HAD HAD A STRENUOUS DAY BUT HE DID NOT HAVE MUCH TO SAY, WHICH 
WAS RATHER UNUSUAL. HIS WIFE TESTIFIED THAT CLAIMANT WHO WAS NOR
MALLY A HEARTY EATER AT DINNER TIME, DID NOT EAT VERY MUCH AND 
AGAIN COMPLAINED OF BEING TIRED. HE WENT TO BED ABOUT 10,00 P. M, , 
DID NOT SLEEP WELL BUT WAS RATHER RESTLESS AND COMPLAINED OF 
CHEST PAINS WHICH HE THROUGHT MIGHT BE CAUSED BY INDIGESTION, 
CLAIMANT LEFT FOR WORK THE FOLLOWING DAY, MARCH 5, SHORTLY AFTER 
7.00 A. M. AND AT ABOUT 7.45 CLAIMANT TOLD HIS PART TIME SUPERVISOR 
HE HAD CHEST PAINS - HE WAS ADVISED TO GO HOME. AT WORK HE WAS 
UNABLE TO REMOVE HIS COAT BECAUSE OF AN INABILITY TO LIFT HIS LEFT 
ARM. HE DID NO WORK AT THE SHOP AND LEFT ABOUT 9,0D A. M. FOR HOME. 
HE HAD VOMITED AND STILL FELT THAT HE HAD INDIGESTION - HOWEVER,
AT APPROXIMATELY NOON HE ALLOWED HIS WIFE TO CALL A DOCTOR.

At THE doctor's OFFICE CLAIMANT HAD MORE PAIN AND WAS IM
MEDIATELY HOSPITALIZED AND A DIAGNOSIS OF AN ACUTE MYOCARDIAL 
INFARCTION WAS MADE.

Dr. CAMPBELL BASED ON INFORMATION FURN ISHEt) TO HIM BY THE 
FUND, ON JUNE 6 , 1 9 74 , STATED HIS OPINION THAT THE MYOCARDIAL IN
FARCTION SUFFERED ON MAY 5 , 1 9 74 , UNDER NO CIRCUMSTANCES HAD
ANY RELATION TO THE ALLEGED INJURY OF MARCH 4 , 1 9 74 . THE FUND DE
NIED THE CLAIM ON JUNE 1 7 , 1 974 .
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On JULY 12, 1 974 CLAIMANT WAS EXAMINED BY DR, GROSSMAN, A

SPECIALIST IN DIAGNOSIS AND INTERNAL MEDICINE. BASED UPON HIS EXAMI
NATION OF CLAIMANT AND HIS REVIEW OF THE MEDICAL RECORDS, DR, GROSS- 
MAN STATED IT WAS PROBABLE THAT THE ONSET OF CLAIMANT’S ACUTE MYO
CARDIAL PROCESS OCCURRED SOMETIME IN THE AFTERNOON OF MARCH 4,
1 974 AND PROBABLY WAS PRECIPITATED BY THE PHYSICAL EXERTION.

Dr. GRISWOLD, A FORMER HEAD OF THE CARDIOLOGY DEPARTMENT OF 
THE UNIVERSITY OF OREGON MEDICAL SCHOOL, WAS OF THE OPINION THAT 
THERE WAS PROBABLY NO RELATIONSHIP BETWEEN CLAIMANT' S WORK ACTI
VITY OF MARCH 4 AND THE SUBSEQUENT HEART ATTACK SUSTAINED ON THE 
MORNING OF MARCH 5. DR, GRISWOLD DID NOT DO A PHYSICAL EXAMINATION 
OF CLAIMANT BUT HE DID REVIEW ALL OF THE EXHIBITS IN THE RECORD AND 
WAS PRESENT DURING THE HEARING. DR. GRISWOLD* S OPINION WAS BASED 
UPON THE FACT THAT THERE WAS A RATHER LENGTHY PERIOD OF TIME BE
TWEEN CLAIMANT’S WORK ACTIVITY ON MARCH 4 AND THE ONSET OF HIS SYMP
TOMS THE FOLLOWING DAY - HE FEELS THAT UNLESS THE TWO EVENTS OCCUR 
MORE CLOSELY IN TIME THAN THEY DID IN THIS PARTICULAR CASE, IT IS 
ONLY RANK SPECULATION FOR A DOCTOR TO SAY THAT THE WORK ACTIVITY 
WAS A PROBABLE CONTRIBUTING CAUSE. ON THE OTHER HAND, DR. GROSSMAN 
EXPRESSED THE OPINION THERE WAS A REASONABLE MEDICAL PROBABILITY 
THAT THE WORK ACTIVITY ON MARCH 4 COULD PRECIPITATE THE MYOCARDIAL 
INFARCTION WHICH OCCURRED THE FOLLOWING DAY.

The referee, after fully considering the usual opposing
MEDICAL OPINIONS WHICH ARE EXPRESSED IN HEART CASES, FOUND THAT
dr. grossman’s opinion that the process of the myocardial infarc
tion COMMENCED ON MARCH 4 , ALTHOUGH THE INFARCT ITSELF OCCURRED 
ON MARCH 5, WAS MORE PERSUASIVE.

The referee concluded that the UNUSUAL EVENTS OF MAY 4 AND 
MAY 5 , E. G. , CLAIMANT APPEARED QUITE TIRED AND PALE, HE DID NOT 
EAT DINNER IN HIS NORMAL FASHION AN D WAS UNUSUALLY RESTLESS AND 
COMPLAINED OF CHEST PAINS DURING THE NIGHT, ETC, , ALL TESTIFIED 
TO BY CREDIBLE WITNESSES, COULD HAVE BEEN CAUSED BY SOME FACTOR 
OR FACTORS BESIDES THE MYOCARDIAL INFARCTION - HOWEVER, RELATION
SHIP IN TIME TO THE SUBSEQUENT INFARCT AND THEIR UNUSUAL AND CUMU
LATIVE NATURE WERE BEST EXPLAINED BY ACCEPTING DR. GROSSMAN’ S 
THEORY. THE REFEREE CONCLUDED, THEREFORE, THAT THE MYOCARDIAL 
INFARCTION WAS WORK-RELATED AND COMPENSABLE.

The board, on de novo review, agrees with the well expressed

FINDINGS AND CONCLUSIONS REACHED BY THE REFEREE IN AN INVOLVED 
HEART CASE. AS THE REFEREE HAS NOTED, THE PROBLEM OF HEART ATTACK 
CAUSATION IS EXTREMELY TROUBLESOME TO THE MEDICAL PROFESSION AND 
MOST DOCTORS ADMIT THAT THERE IS A CONSIDERABLE LACK OF KNOWLEDGE 
WITH REGARD TO THIS FIELD. BOTH DR. GROSSMAN AND DR. GRISWOLD 
FELT That THERE COULD BE SOME RELATIONSHIP BETWEEN PHYSICAL EXER
TION AND HEART ATTACKS - DR. GRISWOLD FELT THAT THE LAPSE OF TIME 
BETWEEN THE WORK ACTIVITY AND THE ATTACK MUST BE RATHER SHORT IN 
DURATION, WHEREAS DR, GROSSMAN FELT THAT THE PROCESS OF MYOCAR
DIAL INFARCTION COULD COMMENCE BY WORK ACTIVITY ON A DAY PRECEDING 
THE DAY OF THE ACTUAL INFARCT.

The BOARD, AS WAS THE REFEREE, IS MORE PERSUADED BY DR.
Grossman’s opinion because of the circumstances preceding the
ACTUAL INFARCT.

ORDER
The order of the referee dated july 7, 1975 is affirmed.
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Claimant’s counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION, WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

WCB CASE NO. 75-1631 JANUARY 27, 1976 

WALTER ROGERS, CLAIMANT
DYE AND OLSON, CLAIMANT'S ATTYS,
ROGER R. WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The EMPLOYER, REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHICH AWARDED CLAIMANT AS ADDITIONAL COMPENSATION 2 5 PER 
CENT OF ALL COMPENSATION DUE HIM FOR THE PERIOD FEBRUARY 13, 1975
THROUGH MARCH 2 4 , 1 9 75 AND FOR THE PERIOD MARCH 2 6 , 1 9 75 THROUGH
APRIL 25,1975.

Claimant suffered a compensable , injury on mays, 1 974 . an 
OPINION AND ORDER, ENTERED ON FEBRUARY 1 3 , 1 975 , AWARDED CLAIMANT 
ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSATION FOR A SPECIFIED 
PERIOD AND ADDITIONAL COMPENSATION FOR UNREASONABLE CONDUCT ON THE 
PART OF THE EMPLOYER AND ADDITIONAL COMPENSATION FOR PERMANENT 
PARTIAL DISABILITY.

The referee found that the first payment of compensation
DIRECTED TO BE PAID WAS MADE MARCH 2 0 , 1 975 AND RECEIVED BY THE 
CLAIMANT ON OR ABOUT MARCH 24 , 1 9 7 5 . THE REFEREE ASSUMED THAT
THE EMPLOYER RECEIVED THE OPINION AND ORDER ON FEBRUARY 2 4 , 1 975 ,
AND, COUNTING THE 1 4 TH OF FEBRUARY AS THE FIRST DAY, 3 8 DAYS HAD 
ELAPSED BETWEEN THE TIME THE EMPLOYER BECAME AWARE OF ITS OBLI
GATION AND THE. TIME IT BEGAN TO SATISFY IT.

THE REFEREE FOUND THAT ALTHOUGH THERE WAS NO STATUTE SPECI
FYING WHEN THE EMPLOYER MUST MAKE HIS FIRST PAYMENT OF COMPENSA
TION PURSUANT TO AN OPINION AND ORDER, ORS 6 5 6.2 6 2 PROVIDED THE 
FIRST INSTALLMENT OF COMPENSATION MUST BE PAID WITHIN 14 DAYS OF 
NOTICE OR KNOWLEDGE OF A CLAIM AND THAT THE BOARD HAS CONSISTENTLY 
HELD THAT PAYMENTS MADE LATER THAN THE 1 4 TH DAY CONSTITUTE A VIO
LATION OF A CLEAR STATUTORY DUTY AND IS CONSIDERED UNREASONABLE.

The referee concluded that in this case a claim existed and 
THE OPINION AND ORDER CLEARLY STATED WHAT ADDITIONAL COMPENSATION 
HAD TO BE PAID AND WAS,. THEREFORE, TO BE TREATED THE SAME AS NO
TICE OR KNOWLEDGE OF A CLAIM BY THE EMPLOYER AND THE PROVISIONS 
OF ORS 6 56.2 62 WERE APPLICABLE.. HE FURTHER CONCLUDED THAT, THERE 
BEING NOTHING IN THE RECORD TO INDICATE WHY THE FIRST PAYMENT WAS 
MADE 3 8 DAYS AFTER THE OPINION AND ORDER, SUCH DELAY MUST BE 
TREATED AS UNREASONABLE AND HE ASSESSED A PENALTY EQUAL TO 2 5 PER 
CENT OF THE COMPENSATION DUE CLAIMANT AS OF MARCH 2 4 , 1 975 , THE
DATE HE RECEIVED HIS COPY OF THE OPINION AND ORDER.

On MARCH 5 , 1 9 75 THE CLAIM WAS REOPENED AND THE CLAIMANT
SO NOTIFIED BY A LETTER DATED MARCH 2 5 , 1 97 5 . THE REFEREE FOUND
THAT CLAIMANT WAS ENTITLED TO AND WAS PAID TEMPORARY TOTAL DIS
ABILITY CO M PENS ATI ON FROM MARCH 5 , 1 9 75 AND RECEIVED HIS FIRST
CHECK FOR SUCH COMPENSATION ON OR ABOUT MARCH 2 6 , 1 9 75 . THE
REFEREE FOUND THAT THE FIRST NOTICE THE EMPLOYER HAD OF THE CLAIM 
FOR REOPENING WAS RECEIVED MARCH 1 4 , 1 9 7 5 AND THE FIRST INSTALLMENT
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OF COMPENSATION PAID TO CLAIMANT ON OR ABOUT MARCH 26, 1 9 75 AND
WAS, THEREFORE, TIMELY, THIS PAYMENT WAS FOR THE PERIOD MARCH 6, 
THROUGH MARCH 1 9 , 1 9 75 . 'V

The NEXT PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION 
WAS DUE WITHIN TWO WEEKS, NO LATER THAN APRIL 8 - HOWEVER, IT WAS 
NOT RECEIVED UNTIL APRIL 25 AND THIS PAYMENT WAS FOR THE PERIOD 
MARCH 20 THROUGH APRIL 1 6 , 1 975 . THE REFEREE FOUND THIS WAS A
VIOLATION OF STATUTORY DUTY AND THERE WAS NO EVIDENCE OFFERED BY 
THE EMPLOYER TO JUSTIFY THE DELAY. HE CONCLUDED THAT AN ASSESS
MENT OF PENALTY EQUAL TO 2 5 PER CENT OF THE COMPENSATION DUE CLAIM 
ANT FROM MARCH 2 6 , 1 975 TO APRIL 25, 1975 WAS PROPE R.

After the check claimant received on april 25, .1975, he con
tinued TO RECEIVE HIS CHECKS AT REGULAR 2 -WEEK INTERVALS - HOWEVER 
CLAIMANT CONTENDS THAT EACH CHECK PAID HIM ONLY UP TO THE WEEK 
PRIOR TO THE DATE OF THE CHECK AND THAT HE SHOULD BE PAID CURRENTLY 
WITH EACH CHECK.

The REFEREE CONCLUDED THAT ORS 6 5 6.2 6 2 ( 4 ) , WHICH PROVIDES 
THAT COMPENSATION SHALL BE PAID WITHIN 14 DAYS, DOES NOT SPECIFY 
THAT ALL COMPENSATION WHICH MAY BE OWING CLAIMANT ON THE 1 4 TH 
DAY BE PAID. FOLLOWING BULLETIN 2 7 OF THE WORKMEN’S COMPENSATION 
BOARD, WHICH PROVIDES GUIDELINES FOR PAYMENT OF COMPENSATION ON 
OR BEFORE THE 1 4 TH DAY, THE REFEREE FURTHER CONCLUDED THAT THE 
EMPLOYER HAD ACTED PURSUANT TO THE STATUTE AND IN CONFORMITY WITH 
THE POLICY DIRECTIVES OF THE BOARD IN INITIALLY WITHHOLDING ONE 
WEEK’S TEMPORARY TOTAL DISABILITY COMPENSATION AND CONTINUING TO 
WITHHOLD THAT ONE WEEK’S COMPENSATION.

With respect to payment of attorney’s fees, the referee
FOUND THAT CLAIMANT WAS ENTITLED TO HAVE HIS ATTORNEY PAID A REA
SONABLE FEE BY THE EMPLOYER. THE DELAY IN PAYMENT OF COMPENSA
TION ORDERED BY THE OPINION AND ORDER WAS OF SUCH A LENGTH OF Tl ME 
AS TO BE BEYOND MERE DELAY, IT MUST BE CONSTRUED AS RESISTANCE, 
THEREFORE, THE PROVISIONS OF ORS 6 5 6 . 3 82 ( 1 ) ARE APPLICABLE.

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON
CLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated august 15 , 1975 is affirmed. 

Claimant’s counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICE IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-492 J ANUARY 27, 1 976

VERN HAUGEN, CLAIMANT
AND IN THE MATTER OF THE COMPLYING

STATUS OF FANTASY FOODS, INC. , EMPLOYER 
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests board review of the referee's order

WHICH AFFIRMED THE DENIAL OF HIS CLAIM BY THE STATE ACCIDENT INSUR
ANCE FUND ON DECEMBER 6 , 1 974 .
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At the hearing the employer, fantasy POODS, inc., appealed 
FROM A PROPOSED AND FINAL ORDER NO, 2 5 3 0 -A OF THE BOARD DECLARING 
IT TO BE A NONCOMPLYING EMPLOYER AS DEFINED BY THE WORKMEN* S COM
PENSATION LAW, DURING THE PERIOD FROM SEPTEMBER 1 5 , 1 974 TO NOVEM
BER 1 2 , 1 9 74 AND THE CLAIMANT REQUESTED A HEARING ON THE;DENIAL OF
HIS CLAIM BY THE FUND, . 1 .

The president of fantasy foods, inc, , mrs. mcgaw, ‘ had dis—
CUSSED WITH CLAIMANT, WHO WAS ENGAGED IN DOOR TO DOOR SALES, THE 
POSSIBILITY OF CLAIMANT ASSISTING IN AN ENTERPRISE WHICH INCLUDED 
THE PREPARATION AND SELLING OF HOT LUNCHES AT VARIOUS JOBSITES, BY 
SEPTEMBER 1 5 , 1 974 THEY HAD ENTERED INTO AN ASSOCIATION TO CARRY 
OUT THE PROPOSED ENTERPRISE WHICH ALSO INCLUDED RUNNING KITCHEN 
FACILITIES AT FIRST ONE AND THEN ANOTHER BAR, SO THAT THE BAR COULD 
COMPLY WITH OLCC FOOD SERVICE REQUIREMENTS, WHEN MRS, MCGAW WAS 
READY SHE ADVISED CLAIMANT BY PHONE AND HE SAID THAT HE WOULD HELP 
HER,

Initially, claimant worked selling hot lunches at a jobsite
ON SWAN ISLAND AS DID MRS, MCGAW, CLAIMANT ALSO WORKED IN THE 
RESTAURANT PART OF THE T BAR T, THE FIRST LOCATION FROM WHICH MRS, 
MCGAW OPERATED, ULTIMATELY, MRS, MCGAW TRANSFERRED TO A DIFFERENT 
BAR CALLED THE CASTAWAYS, WHILE OPERATING AT THE FIRST BAR THE 
CLAIMANT HAD LONG WORK HOURS BUT AFTER THE MOVE TO THE SECOND 
BAR, HIS HOURS WERE SHORTER AND FINALLY CLAIMANT QUIT COMING TO 
WORK ON OR ABOUT OCTOBER 1 5 , 1 9 74 ,

Claimant claims mrs, mcgaw said his presence was no longer

DESIRED, HOWEVER, MRS, MCGAW DENIES THIS, CONTENDING THAT SHE 
ASKED CLAIMANT TO ACCOUNT FOR CERTAIN MONIES HE HAD RECEIVED FROM 
THE SALE OF HOT LUNCHES AND HE DID NOT MAKE AN ACCOUNTING TO HER 
AND FINALLY QUIT SHOWING UP FOR WORK;

Early in October 1974 claimant was treated for complaints
OF ABDOMINAL PAIN AND WAS SEEN ON OCTOBER 2 5 , 1 974 BY A PSYCHIA
TRIST WHO DIAGNOSED A MANIC-DEPRESSIVE TYPE ILLNESS AND CONCLUDED 
CLAIMANT'S DIFFICULTIES WERE CONTRIBUTED TO BY CLAIMANT'S FAMILY 
PROBLEMS, TRYING TO KEEP PREVIOUS PART TIME BUSINESSES GOING AND 
A DESIRE TO KEEP WHAT WAS A PROMISING CATERING-TYPE SERVICE GOING. 
CLAIMANT FILED A CLAIM FOR AN INDUSTRIAL INJURY ON OCTOBER 23 , 1 9 74
WHICH WAS DENIED ON DECEMBER 6 , 1 9 74 BY THE FUND,

The referee found that the evidence did not show that a DIS
TRIBUTORSHIP WAS CONTEMPLATED FOR CLAIMANT BY BOTH PARTIES - 
CLAIMANT DID RECEIVE COMPENSATION FROM THE EMPLOYER FOR HIS SER
VICES IN THE FORM OF FOOD EATEN ON THE PREMISES AND LEFT OVER LUNCHES 
TAKEN HOME TO HIS FAMILY, IT WAS POSSIBLE THAT CLAIMANT SPENT SOME 
OF HIS OWN MONEY ON BEHALF OF THE EMPLOYER'S ENTERPRISE AND ALSO 
QUITE POSSIBLE HE KEPT MONIES RECEIVED FROM SALES OF HOT LUNCHES 
WITHOUT ACCOUNTING TO THE EMPLOYER FOR THE SAME, THE REFEREE 
FOUND THAT CLAIMANT WAS NEITHER AN OFFICER NOR A SHAREHOLDER OF 
THE EMPLOYER NOR WAS HE A PARTNER - HE HAD NO RIGHT TO INTERFERE 
WITH THE WORKINGS OF THE EMPLOYER PER SE , HOWEVER HE DID OR AT
TEMPTED TO DO SO, THE REFEREE FOUND CLAIMANT TO BE A NERVOUS, 
EXCITABLE AND TALKATIVE PERSON WHO HAD BEEN ACCUSTOMED TO WORKING 
IN THE PAST WITHOUT SUPERVISION,

The referee concluded that although mrs, mcgaw (the em
ployer) INTENDED TO HIRE CLAIMANT AS AN INDEPENDENT DISTRIBUTOR,
HIS 'EXTRA* SERVICES SUCH AS WORKING AT THE T BAR T RESTAURANT 
WERE SUBJECT TO THE EMPLOYER'S RIGHT TO CONTROL, THE EMPLOYER 
WAS OBLIGATED BY AN AGREEMENT TO OPERATE THE RESTAURANT AT THE 
T BAR T AND WAS AWARE OF CLAIMANT'S 'EXTRA* ACTIVITIES BUT DID
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NOTHING TO PREVENT THEM. BECAUSE OF THE FAILURE OF THE EMPLOYER 
TO PREVENT CLAIMANT FROM DESISTING FROM ALL ACTIVITIES INCONSISTENT 
WITH HIS BEING AN INDEPENDENT DISTR IB UTOR, THE REFEREE CONCLUDED 
THAT CLAIMANT BECAME AN EMPLOYE DURING THE PERIOD IN QUESTION.

Claimant* s claim was denied on December 6 , 1974 and his 
REQUEST FOR HEARING WAS INITIALLY SENT TO THE FUND ON DECEMBER 3 1 ,
1 9 74 (ALTHOUGH IT WAS NOT RECEIVED BY THE FUND UNTIL JANUARY 8 ,
1 97 5 ). CLAIMANT SENT ANOTHER REQUEST FOR HEARING TO THE BOARD 
WHICH WAS RECEIVED ON FEBRUARY 6 , 1 975 , 6 2 DAYS AFTER THE C LAI M
HAD BEEN DENIED,

The referee concluded that the claimant believed he was
MAKING A PROPER FILING WHEN HE FILED THE REQUEST FOR HEARING WITH 
THE FUND, AND TAKING INTO CONSIDE FI ATI ON THE CLAIMANT'S EMOTIONAL 
PROBLEMS AT THE TIME, THE REFEREE FURTHER CONCLUDED THAT CLAIM
ANT HAD SHOWN GOOD CAUSE FOR THE LATE REQUEST AS PROVIDED BY ORS 
656.319(2) (A) (B).

The referee found that the relationship between claimant's

EMPLOYMENT AND HIS EMOTIONAL PROBLEMS WAS QUESTIONABLE.' CLAIM
ANT CLAIMED HE WAS FIRED BY THE EMPLOYER, THE REFEREE FOUND THAT 
IF THIS WAS SO, THEN CLAIMANT WAS FiRED BECAUSE OF HIS CONDUCT DUE 
UNDOUBTEDLY TO PERSONALITY AND EMOTIONAL PROBLEMS WHICH HAD BEEN 
PRESENT AT THAT TIME.

The referee concluded that the activity required by claimant

IN HIS JOB WAS NOT SUCH THAT COULD HAVE RESULTED IN ANY EMOTIONAL 
PROBLEMS AND FURTHER CONCLUDED THAT HIS PRESENT DISABILITY INSOFAR 
AS IT RELATED TO HIS JOB WAS DUE TO CLAIMANT'S REACTION TO HAVING 
BEEN 'FIRED1, THEREFORE, IT DID NOT ARISE OUT OF AND IN THE COURSE 
OF HIS EMPLOYMENT.

The referee affirmed the proposed and final order no. 2530-A.
The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND

INGS, CONCLUSIONS AND AFFIRMATION OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED JULY 3 1 , 1 97 5 IS AFFIRMED,

WCB CASE NO. 75-619 JANUARY 27, 1976

WANDA SUE STINSON, CLAIMANT
DAVID R. VANDENBERG, CLAIMANT* S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.
The state accident insurance fund requests review by the

BOARD OF THE REFEREE'S ORDER WHICH DISAPPROVED ITS DENIAL OF 
JANUARY 22 , 1 9 7 5 AND REMANDED CLAIMANT1 S CLAIM TO IT FOR PAYMENT
OF TEMPORARY TOTAL DISABILITY COMPENSATION AND OTHER BENEFITS 
PROVIDED BY LAW FROM AND AFTER THE LAST PAYMENT OF TEMPORARY 
TOTAL DISABILITY COMPENSATION UNTIL CLAIM IS AGAIN CLOSED PURSUANT 
TO ORS 6 56.2 68. THE REFEREE FURTHER ASSESSED THE FUND A PENALTY 
AMOUNTING TO 2 5 PER CENT OF THE TEMPORARY TOTAL DISABILITY COM
PENSATION PAYABLE FROM THE LAST DATE OF PAYMENT OF SUCH COMPENSA
TION UNTIL THE DATE OF THE REFEREE'S ORDER AND NULLIFIED THE
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DETERMINATION ORDER MAILED DECEMBER 11, 1 9 7.4 ON THE BASIS OF A
PREMATURE CLOSING, STATING CLAIMANT’S AGGRAVATION RIGHTS ARE TO 
DATE FROM THE DATE OF A PROPER CLOSURE UNDER ORS 6 5 6.2 68 ,

Claimant, then a 29 year old housekeeping aide, filed a claim
INDICATING THAT ON SEPTEMBER 6 , 1 974 SHE FELT A PULL IN HER LOWER
BACK WHILE VACUUMING WITH A COMMERCIAL VACUUM CLEANER. THIS CLAIM 
WAS CONFIRMED BY THE TESTIMONY OF A FELLOW EMPLOYEE, ON SEPTEMBER 
1 6 , 1 9 74 AN X-RAY REPORT INDICATED DEGENERATIVE DISC DISEASE AT L4-5 .
THE INITIAL DIAGNOSIS WAS ACUTE LUMBOSACRAL SPRAIN AND STRAIN,

On OCTOBER 7 , 1 9 74 CLAIMANT UNDERWENT SURGERY FOR THE REPAIR
OF A CYSTOURETHROCELE FOLLOWED BY A TOTAL ABDOMINAL HYSTERECTOMY 
AND BILATERAL OOPHORECTOMY WITH LYSIS OF ADHESIONS. ON OCTOBER 30,
1 974 DR. HAWKINS WHO MADE THE FIRST DIAGNOSIS OF THE LUMBOSACRAL 
SPRAIN AND STRAIN, REPORTED THAT CLAIMANT WAS MEDICALLY STATION
ARY AS OF OCTOBER 4 , 1 9 74 AND THAT SHE WOULD SUFFER NO PERMANENT
IMPAIRMENT FROM THE BACK INJURY. A DETERMINATION ORDER WAS MAILED 
DECEMBER 1 1 , 1 9 74 WHEREBY CLAIMANT WAS AWARDED NO PERMANENT
DISABILITY.

On DECEMBER 1 9 , 1 9 74 DR. WILSON, AN ORTHOPEDIC SURGEON,
ADMITTED CLAIMANT TO THE HOSPITAL FOR TRACTION, PHYSICAL THERAPY 
AND BED REST. HE FELT THAT HER PRESENT COMPLAINTS OF PAIN AND DIS
COMFORT IN THE LOW BACK AREA WERE DEFINITELY CONNECTED WITH HER 
SEPTEMBER 6 , 1 974 INCIDENT AND RECOMMENDED THE CLAIM BE REOPENED
FOR TREATMENT.

On JANUARY 1 7 , 1 975 A LAMINECTOMY, DECOMPRESSION AND TWO-
LEVEL SPINAL FUSIONS WERE PERFORMED. THE FUND REFUSED TO REOPEN 
BY A LETTER OF DENIAL DATED JANUARY 22 , 1 975 WHICH STATED THAT ITS 
MEDICAL STAFF FELT THE BACK PAIN CLAIMANT HAD ON SEPTEMBER 6, 1974
MIGHT HAVE BEEN BROUGHT ABOUT BY THE CONDITION WHICH NECESSITATED 
THE NEED FOR HER HYSTERECTOMY AND THAT HER CURRENT BACK CONDITION 
WAS MORE LIKELY DUE TO HER ACTIVITIES ON THANKSGIVING DAY THAN HER 
INDUSTRIAL INJURY BECAUSE OF THE IMMEDIATE PAIN FOLLOWING AND THAT 
HER SYMPTOMS PRIOR TO THE INJURY WERE MINOR MUSCLE STRAIN RATHER 
THAN THE NERVE ROOT IRRITATION RESULTING FROM A HERNIATED DISC.

The REFEREE FOUND, BASED UPON THE CREDIBLE TESTIMONY OF 
claimant's HUSBAND, (CLAIMANT WAS RECUPERATING FROM THE SURGERY 
AND NOT PRESENT AT THE HEARING) THAT CLAIMANT HAD BEEN CONTINU
OUSLY DISABLED FOLLOWING HER INJURY ON SEPTEMBER 6 , 1 9 74 AND THAT
THERE HAD BEEN NO INCIDENT OR ACCIDENT OF SIGNIFICANCE CONTRIBUTING 
TO HER ACUTE DISABILITY PRECIPITATING THE NEED FOR MEDICAL CARE 
BY DR. WILSON IN DECEMBER 1 97 4 AND THE ULTIMATE SURGERY SHE UNDER
WENT IN JANUARY 1 9 75 . THE REFEREE FOUND, AGAIN BASED UPON CLAIM
ANT’S husband's TESTIMONY, THAT CLAIMANT SPENT MOST OF THANKS
GIVING DAY LYING ON THE COUCH, THAT SHE ENGAGED IN ONLY MINIMAL 
PHYSICAL ACTIVITIES AROUND THE HOUSE AND THEN HAD EXACERBATION OF 
PAIN FROM TYPES OF BENDING WHICH WERE INCIDENTAL TO THE NORMAL 
ROUTINE OF LIVING.

The referee further found that dr. hawkins’ report oF
MARCH 24 , 1 975 WHICH INDICATED HE FOUND NO EVIDENCE OF A RUPTURED
LUMBAR DISC WAS NOT INCONSISTENT WITH THE PROGRESSION OF CLAIM
ANT1 S SYMPTOMATOLOGY HAVING OCCURRED AS TESTIFIED TO BY CLAIMANT' S 
HUSBAND AND BY CLAIMANT THROUGH HER DEPOSITION TAKEN BECAUSE OF 
HER INABILITY TO ATTEND THE HEARING.

The referee concluded that the lay and medical evidence 
CLEARLY DEFINED A MEDICAL CONDITION WHICH DEMANDED TREATMENT FROM 
AND AFTER DR. WILSON'S EXAMINATION OF CLAIMANT ON DECE M B E R .1 9 , 1974
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AND THAT THIS CONDITION WAS THE CAUSAL. RESULT OF THE INDUSTRIAL 
INJURY. HE FURTHER CONCLUDED THAT CLAIMANT HAS NEVER BEEN MEDI
CALLY STATIONARY BUT HAS HAD A CONTINUING DISABILITY EXTENDING FROM 
HER SEPTEMBER 6 , 1 97 4 INJURY WHICH REQUIRED THE ULTIMATE MEDICAL
TREATMENT RECEIVED, FROM DR. WILSON AND ALSO FROM DR. CAMPAGNA,

The referee found that the fund had been fully apprised of
THE MEDICAL RECOMMENDATIONS OF DR. WILSON AND DR. CAMPAGNA AND 
HE CONCLUDED THAT THE BASIS FOR THE FUND'S DENIAL OF THE REQUEST 
TO REOPEN CLAIMANT'S CLAIM WAS PURE SPECULATION AND THAT SUCH 
DENIAL AMOUNTED TO UNREASONABLE RESISTANCE TO THE PAYMENT OF 
COMPENSATION WHICH JUSTIFIED THE ASSE SSME NT .OF PENALTY UNDER THE 
PROVISIONS OF ORS 6 5 6.2 62 ( 8) AND THE AWARDING OF A REASONABLE 
ATTORNEY' S FEE UNDER THE PROVISIONS OF ORS 656.382(1),

The board, on de novo review, agrees that the determination
ORDER MAILED DECEMBER 1 1 , 1 9 7 4 MUST BE SET ASIDE AS CLAIMANT WAS
NOT, AT THAT TIME, MEDICALLY STATIONARY - THE C LA IM. WAS PRE MA
TURELY CLOSED. THE BOARD ALSO AGREES THAT CLAIMANT'S AGGRAVATION 
RIGHTS SHALL DATE FROM THE DATE OF CLOSURE WHICH WILL BE MADE WHEN 
CLAIMANT IS FOUND TO BE MEDICALLY STATIONARY PURSUANT TO THE PRO
VISIONS OF ORS 6 5 6.2 6 8 ,

The board finds that although the fund was wrong in denying 
claimant's request to reopen her claim, its actions were not un
reasonable TO THE EXTENT THAT PENALTIES SHOULD HAVE BEEN IMPOSED. 
AT THE TIME THE FUND ENTERED ITS DENIAL THERE WERE CIRCUMSTANCES 
WHICH COULD HAVE LED THE FUND TO BELIEVE THAT CLAIMANT’S CONDI
TION ON AND AFTER DECEMBER 1 9 , 1 9 74 MIGHT NOT HAVE BEEN CAUSALLY
RELATED TO HER SEPTEMBER 6 , 1 974 INDUSTRIAL INJURY. THE FACT THAT 
THE EVIDENCE PROVED THAT THE FUND WAS IN ERROR IN MAKING THIS DE
NIAL DOES NOT, BY ITSELF, MAKE THE DENIAL UNREASONABLE.

The board concludes THAT NO PENALTIES should have been as

sessed AGAINST THE FUND.

ORDER
The order of the referee dated july io, 1975 is modified by

DELETING THEREFROM PARAGRAPH THREE OF THE 'ORDER* PORTION OF THE 
OPINION AND ORDER. IN ALL OTHER RESPECTS THE ORDER IS AFFIRMED.

Claimant's counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE:
SUM OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE -FUND,

WCB CASE NO. 74-1705 JANUARY 27, 1976 

JAMES W. KEETON, CLAIMANT
BABCOCK, ACKERMAN AND HANLON,

claimant's ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests board review of.the referee's"order
WHICH AFFIRMED THE DETERMINATION order MAILED AUGUST 5, 1974
AWARDING CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION FROM 
JANUARY 2 8 , 1 974 THROUGH APR1L 7 , 1 9 74 . THE CLAIMANT CONTENDS
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THE CLAIM WAS PREMATURELY CLOSED AND HE IS ENTITLED TO ADDITIONAL 
MEDICAL CARE AND TREATMENT AND ADDITIONAL TEMPORARY TOTAL DIS
ABILITY COMPENSATION.

Claimant, a 4 5 year old mill worker, suffered a compensable
BILATERAL HERNIA ON JANUARY 1 6 , 1 9 74 . SURGICAL REPAIR WAS PERFORMED
BY DR, KING ON JANUARY 2 8 , 1 974 . ON APRIL 9 , 1 974 CLAIMANT FELL OFF
THE PORCH.

Claimant complained to the fund in' early may i 974 that he 
HAD HURT HIS SHOULDER AT THE TIME OF THE HERNIA ONSET AND IN JULY 
1 974 HE ADVISED DR. KING'S OFFICE THAT THE SHOULDER WAS INJURED ON 
JANUARY 1 6 , 1 974 , THE DATE HE SUFFERED THE BILATERAL HERNIA.

Claimant wrote the board asking for temporary total disa
bility COMPENSATION FROM JANUARY 19, TO JANUARY 2 8 , 1 9 74 AND FROM
APRIL 8 TO APRIL 1 4 , 1 974 , INDICATING COMPLAINTS OF LEFT SHOULDER
PROBLEMS — HE ALSO INDICATED HE SHOULD BE REIMBURSED FOR MEDICINES 
AND THAT HE WAS DISSATISFIED WITH THE DETERMINATION ORDER.

Dr. CAMPAGNA IN HIS FIRST REPORT DATED AUGUST 1 , 1 974 , RE
LYING UPON THE HISTORY RELATED TO HIM BY CLAIMANT, TO-WIT - THAT 
WHILE PULLING TIMBER ON JANUARY 1 6 , 1 9 74 HE NOTICED AN ACHING ON
THE LEFT SIDE OF HIS NECK AND LEFT SHOULDER WHICH WORSENED AND 
THAT HE WAS SEEN BY DR. KING ON JANUARY 1 7 , 1 974 AND GIVEN MEDICA
TION FOR POSSIBLE PULLED MUSCLE, RELATED CLAIMANT’S PRESENT SYMP
TOMS TO THE INDUSTRIAL INCIDENT AND FELT THAT CLAIMANT HAD SUSTAINED 
MILDLY-MODERATE DISABILITY AS A RESULT THEREOF. HOWEVER, IN HIS 
DEPOSITION TAKEN ON JUNE 1 0 , 1 97 5 , DR, CAMPAGNA INDICATED THAT IF 
CLAIMANT HAD NOT COMPLAINED OF LEFT SHOULDER, ARM AND NECK SYMP
TOMS FOR SEVERAL MONTHS AFTER THE JANUARY 1 6 , 1 974 INCIDENT AND
THERE WAS NOT A SHOULDER PULLED MUSCLE DIAGNOSIS MADE BY DR. KING 
ON JANUARY 1 7 , 1 974 , HIS OPINION ON CAUSATION WOULD BE DIFFERENT.

The referee found the evidence indicated there was one onset
OF THE BILATERAL HERNIA AND THAT WAS ON JANUARY 1 6 , 1 974 , THERE
FORE, CLAIMANT WAS NOT ENTITLED TO ANY TEMPORARY TOTAL DISABILITY 
COMPENSATION PRIOR TO THAT DATE NOR WAS THERE ANY EVIDENCE OF EX
TENT OF DISABILITY BECAUSE OF THE HERNIA BEYOND THE 6 0 WORK DAY 
PERIOD.

The REFEREE, CONSIDERING CLAIMANT’S MEDICAL HISTORY PRIOR 
TO JANUARY 1 6 , 1 9 74 TOGETHER WITH DR. CAMPAGNA* S MODIFIED OPINION
MADE AFTER HE WAS FULLY APPRISED OF THE CIRCUMSTANCES PRIOR TO 
JANUARY 1 6 , 1 974 INSOFAR AS CLAIMANT* S ALLEGED DISABILITY WAS CON
CERNED, CONCLUDED THAT CLAIMANT HAD FAILED TO SHOW THAT HIS LEFT 
SHOULDER, ARM OR NECK PROBLEMS WERE CAUSALLY RELATED TO THE 
JANUARY 1 6 , 1 9 74 INCIDENT,

The referee further concluded that the
ESTABLISH THAT THE MEDICAL EXPENSES INCURRED 
IN CONNECTION WITH THE HERNIA AND, THEREFORE,
SABLE.

The board, on de novo review, affirms and adopts the find
ings AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated august 8, 1975 is affirmed.

EVIDENCE DID NOT 
BY THE CLAIMANT WERE 
WERE NOT REIMBUR-
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WCB CASE NO. 74-317 JANUARY 27, 1976

IN THE MATTER OF THE RIGHT TO
SECOND INJURY FUND BENEFITS OF 

CARL CROUSE, DBA CARL' S COMB AND SHEAR 
ALLEN G. OWEN, CLAIMANT* S ATT.Y,
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

A HEARING WAS HELD IN PORTLAND, OREGON BEFORE GEORGE RODE,
A REFEREE OF THE WORKMEN* S COMPENSATION BOARD, ON OCTOBER 1 , 1 9 7 5 .

Carl crouse was represented by allen g. owen, attorney at
LAW AND THE WORKMEN1 S COMPENSATION BOARD WAS REPRESENTED BY 
NORMAN F. KELLEY.

The issue presented was whether a noncomplying employer was

ENTITLED TO RECEIVE SECOND INJURY FUND RELIEF FOR THE COSTS OF AN 
INJURY TO A SUBJECT WORKMAN.

FINDINGS -
Carl crouse, dba carl’s comb and shear, employed Robert 

BILLINGS TO WORK AS A BARBER, KNOWING THAT BILLINGS WAS HANDICAPPED 
BY A PREEXISTING MUSCULAR DYSTROPHY CONDITION. THE CONDITIONS UNDER 
WHICH BILLINGS WORKED AGGRAVATED HIS MUSCULAR DYSTROPHY AND HE 
FILED A CLAIM FOR WORKMEN’S COMPENSATION BENEFITS UNDER THE OREGON 
WORKMEN’S COMPENSATION LAW, IT WAS EVENTUALLLY ESTABLISHED THAT 
CROUSE WAS SUBJECT TO AND NOT COMPLIED WITH THE OREGON WORKMEN’S 
COMPENSATION LAW AND HE WAS DECLARED A NONCOMPLYING EMPLOYER. 
MEANWHILE, THE CLAIM OF BILLINGS WAS PROCESSED AND ALLOWED IN 
ACCORDANCE WITH ORS 6 56.054 AND BILLINGS WAS ULTIMATELY FOUND TO 
BE PERMANENTLY AND TOTALLY DISABLED.

Crouse filed a claim for second injury relief which was de
nied PURSUANT TO RULE IB OF WCB ADMINISTRATIVE ORDER 3 -1 973 , RE
LATING TO RULES FOR THE PAYMENT OF SECOND INJURY BENEFITS UNDER 
ORS 656.622.

Th AT RULE PROVIDES -

’ B. AN EMPLOYER WHO IS IN A NONCOMPLYING STATUS 
WITHIN THE MEANING OF THE WORKMEN’S COMPENSATION 
LAW AT THE TIME OF THE DISABLING INJURY FOR WHICH 
SECOND INJURY BENEFITS ARE BEING REQUESTED IS NOT EN
TITLED TO RECEIVE PAYMENT. ’

Crouse met all other conditions for eligibility created by
THE RULES. THE EMPLOYER REQUESTED A HEARING CONTENDING THE RULE 
WAS INCONSISTENT WITH AND IN DEROGATION OF ORS 6 56.62 2 AND THAT 
THE LIMITATION OF REIMBURSEMENT TO COMPLYING EMPLOYERS ONLY WAS 
THEREFORE INVALID.

ORS 65 6.622 PROVIDES, AMONG OTHER THINGS -

’(1) THE BOARD SHALL ESTABLISH A SECOND INJURY RESERVE 
WITHIN THE ADMINISTRATIVE FUND FOR THE BENEFIT OF EMPLOYERS 
AND THEIR WORKMEN AND FOR THE PURPOSE OF -

(A) GIVING EMPLOYERS AND THEIR WORKMEN THE BENEFITS 
PROVIDED IN SUBSECTION (2) OF THIS SECTION,..’

’(2) THE BOARD MAY REIMBURSE,
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JUSTIFIED BY THE FACTS, WITHIN SUCH RULES AS ARE PROMULGATED 
BY THE BOARD, THE ADDITIONAL AMOUNT AN EMPLOYER PAYS, IN 
COMPENSATION OR OTHER AMOUNTS, WITH RESPECT TO ANY INJURY 
RESULTING IN PERMANENT DISABILITY OR DEATH WHERE THE INJURY 
IS ATTRIBUTABLE WHOLLY OR PARTIALLY TO A PREEXISTING DISA
BILITY OF THE EMPLOYE OR ANOTHER EMPLOYE OF THE SAME EM
PLOYER, OR WHERE THE RESULTANT DISABILITY OR DEATH IS DUE 
WHOLLY OR PARTIALLY TO A PREEXISTING DISABILITY, . . ’

'(5) THE BOARD MAY MAKE SUCH RULES AS MAY BE REQUIRED 
TO ESTABLISH, REGULATE, MANAGE AND DISBURSE THE RESERVE 
CREATED IN ACCORDANCE WITH THE INTENT OF THIS SECTION, INCLUD
ING THE NATURE AND EXTENT OF PREEXISTING OR SUBSEQUENT DIS
ABILITIES WHICH QUALIFY FOR REIMBURSEMENT. ’

The referee, considering himself bound by the rule which the 
board adopted, recommended that the denial of the employer's re
quest FOR SECOND INJURY RELIEF BE AFFIRMED.

ULTIMATE FINDINGS OF FACT -
Carl crouse, dba darl's comb and shear, was a noncomplying

EMPLOYER AT ALL TIMES MATERIAL HERETO.

DISCUSSION -
We ARE PERSUADED, FOR THE REASONS CONTAINED IN THE BOARD1 S 

MEMORANDUM, ( DEFENDANT1 S EXHIBIT ’ A* ) AND THE BOARD’S ARGUMENT 
TO THE REFEREE, THAT THE LEGISLATURE INTENDED THAT THE PROTECTIONS 
AND BENEFITS OF THE WORKMEN1 S .COMPENSATION LAW WERE TO BE EX
TENDED ONLY TO THOSE EMPLOYERS WHO WERE COMPLYING WITH THE LAW. 
THE RULE IN QUESTION IS IN HARMONY WITH THE BROAD LEGISLATIVE INTENT 
BEHIND THE WORKMEN’S COMPENSATION, GENERALLY AND SPECIFICALLY,
ORS 656.622.

The RULE WAS VALIDLY ADOPTED AND CONTROLS THE OUTCOME.

CONCLUSIONS OF LAW -
Carl crouse, dba carl’s comb and shear, is not entitled to

ANY REIMBURSEMENT FROM THE SECOND INJURY RESERVE FUND ON ACCOUNT 
OF THE CLAIM OF ROBERT BILLINGS.

ORDER -
The request of carl crouse, dba carl’s comb and shear, for

SECOND INJURY RELIEF RELATING TO THE WORKMEN’S COMPENSATION CLAIM 
OF ROBERT BILLINGS IS HEREBY DENIED.

NOTICE -
ENTITLED TO JUDICIAL REVIEW OF THIS ORDER. JUDICIAL 
OBTAINED BY FILING A PETITION FOR REVIEW WITHIN SIXTY 
SERVICE OF THIS ORDER. JUDICIAL REVIEW IS PURSUANT 

ONS OF ORS CHAPTER 183.

YOU ARE 
REVIEW MAY BE 
DAYS FROM THE 
TO THE PROVISI
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WCB CASE NO. 75-685 JANUARY 27, 1976

JAMES L. BIDWELL, CLAIMANT
CHARLES PAULSON, CLAIMANT1S ATTY,
JONES, LANG, KLEIN, WOL.F AND SMITH,

DEFENSE ATTYS,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The employer requests review by the board of the referee* s

ORDER WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT TOTAL DISA
BILITY,

Claimant suffered a compensable injury on fe

WHEN HE FELL APPROXIMATELY 16 FEET, LANDING ON HIS 
INITIAL DIAGNOSIS WAS DISLOCATION OF LEFT SHOULDER,
SHOULDER, ELBOW AND LEFT BUTTOCK,

On MARCH 2, 1 9 74 CLAIMANT WAS STILL VERY STIFF AND HAD PAIN
ACROSS THE LUMBOSACRAL JOINT WHICH WAS EXACERBATED BY BENDING 
OF THE TRUNK AND THE PELVIC AREA - THE HEMATOMA AREAS WERE RE
SOLVING, LATER, CLAIMANT SAW A CHIROPRACTIC PHYSICIAN COMPLAIN
ING OF LEFT HIP AND LEFT SHOULDER PAIN AND PAIN ACROSS THE LOW 
BACK AND IN THE NECK WITH CONSTANT DULL HEADACHES.

Clai MANT WAS SEEN BY THE PHYSICIANS AT THE DISABILITY PRE
VENTION DIVISION WHO ATTRIBUTED CLAIMANT’S PERMANENT PARTIAL DIS
ABILITY ONLY TO RESIDUALS OF THE LEFT SHOULDER AND HIP AND CLASSI
FIED SUCH DISABILITY AS MILD.

The claim was closed on December 5, 1974 by determination

ORDER WHICH AWARDED CLAIMANT 128 DEGREES FOR 4 0 PER CENT UNSCHED
ULED LEFT SHOULDER AND LEFT HIP DISABILITY.

Claimant was next seen by the orthopedic consultants, x-rays

SHOWED A LIPPING WITH MILD NARROWING OF DEGENERATIVE OSTEOPHYTOSIS 
OF A GENERALIZED NATURE AT THE L5-S1, THE RIGHT LUMBOSACRAL FACET 
WAS SCLEROTIC AND THERE WAS LUMBAR SCOLIOSIS OF A MILD DEGREE TO 
THE RIGHT. THE DIAGNOSIS WAS ADVANCED DEGENERATIVE ARTHRITIS IN 
THE THORACOLUMBAR SPINE WITH MILD DEGENERATIVE ARTHRITIS IN THE 
CERVICAL SPINE - MODERATE DEGENERATIVE DISC DISEASE AT L5 —SI AT 
THE DORSO — LUMBAR JUNCTION WITH MILD RIGHT LUMBAR SCOLIOSIS. SUPER
IMPOSED ON THE PROBLEMS DIAGNOSED ABOVE WERE CHRONIC STRAIN LUMBO
SACRAL AREA AND SUBOCCIPITAL HEADACHES ON THE LEFT WITH SYMPTOMATIC 
DEGENERATIVE CHANGES IN THE LEFT ACROMIOCLAVICULAR JOINTS. A REVIEW 
OF CLAIMANT'S SPINAL COLUMN INDICATED CLAIMANT TO BE MUCH OLDER THAN 
HIS CHRONOLOGICAL AGE.

BRUARY 19, 19 7 4
LEFT SIDE, THE 
HEMATOMA LEFT

The THREE ORTHOPEDIC SURGEONS WE 
COULD NOT RETURN TO HIS OCCUPATION AS A 
HE HAD FOLLOWED FOR 3 0 YEARS, BUT THEY 
WAS PERMANENTLY AND TOTALLY UNABLE TO 
THAT CLAIMANT COULD WORK AS A SECURITY

RE OF THE OPINION CLAIMANT 
BRICKLAYER, AN OCCUPATION 
DID NOT BELIEVE CLAIMANT 
DO ANY WORK — THEY FELT 
GUARD OR A WATCHMAN,

Claimant is presently 5 7 years 
HIGH SCHOOL EDUCATION. HE DENIED ANY 
BACK. CLAIMANT TESTIFIED HE TRIED TO 
WAS TOO MUCH.

OLD AND HAS THREE YEARS OF 
PRIOR INJURIES TO HIS NECK AND 
RETURN TO WORK BUT THE PAIN

The referee found that claimant had a severe degenerative
ARTHRITIS CONDITION INVOLVING HIS ENTIRE SPINE WHICH HAD BEEN DORMANT
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PRIOR TO HIS INDUSTRIAL ACCIDENT. THE ACCIDENT EXACERBATED THE 
PREEXISTING CONDITION AND THAT CONDITION, WHEN COUPLED WITH CLAIM
ANT'S SHOULDER DISABILITY, CONVINCED THE REFEREE THAT CLAIMANT WAS 
AT THE PRESENT TIME PERMANENTLY AND TOTALLY DISABLED. HE FELT THE 
STATEMENT OF THE THREE ORTHOPEDIC SURGEONS THAT CLAIMANT COULD 
WORK AS A SECURITY GUARD WAS NEITHER REALISTIC NOR PERSUASIVE.

The board, on de novo review, finds that the assessment of 
claimant's disability due to his industrial injury was mild and the 
disability not related to the injury, but of a degenerative nature,
WAS CONSIDERED MODERATELY SEVERE.. THE ORTHOPEDIC CONSULTANTS 
CONCLUDED THAT CLAIMANT COULD NOT RETURN TO HIS REGULAR JOB AS A 
BRICKLAYER BUT THAT HE COULD DO LIGHTER TYPES OF WORK. THE EVI
DENCE INDICATES THAT WHEN CLAIMANT WAS SEEN AT VOCATIONAL REHABI
LITATION HE INDICATED HE HOPED TO GO BACK TO MASONRY TYPE WORK,
THAT IT WAS HARD FOR HIM TO VISUALIZE HIMSELF DOING ANYTHING ELSE. 
BECAUSE OF THIS POSITION TAKEN BY CLAIMANT, HIS APPLICATION WAS 
NOT ACCEPTED BUT HE WAS ENCOURAGED TO CONTACT VOCATIONAL REHABI
LITATION IN THE FUTURE IF HE FELT HE NEEDED THEIR SERVICES. CLAIM
ANT NEVER RETURNED NOR SOUGHT SUCH SERVICES FOR ANY TYPE OF RE
TRAINING BUT ATTEMPTED TO RETURN TO BRICKLAYING FOR APPROXIMATELY 
FOUR DAYS AND FOUND HE COULD NOT DO THAT. THERE IS NO EVIDENCE IN 
THE RECORD THAT CLAIMANT HAS ATTEMPTED TO FIND ANY TYPE OF WORK 
EXCEPT AS A BRICKLAYER.

The BOARD CONCLUDES THAT BECAUSE CLAIMANT REFUSED TO GO 
BACK TO ANY TYPE OF WORK EXCEPT BRICKLAYING, A JOB WHICH HE OBVI
OUSLY IS PHYSICALLY INCAPABLE OF DOING AT THE PRESENT TIME, AND 
THE LACK OF EVIDENCE THAT HE HAS MADE ANY ENDEAVOR TO SECURE 
LIGHTER TYPES OF WORK WHICH HE MIGHT BE CAPABLE OF DOING IN HIS 
PRESENT PHYSICAL CONDITION, PRECLUDES A FINDING THAT CLAIMANT IS,
AT THE PRESENT TIME, PERMANENTLY AND TOTALLY DISABLED,

. The BOARD CONCLUDES THAT THE AWARD OF 4 0 per cent unsched
uled DISABILITY ADEQUATELY COMPENSATES CLAIMANT FOR HIS LOSS OF 
EARNING CAPACITY.

ORDER
The ORDER OF THE REFEREE DATED JUNE 27, 1 9 7 5 IS REVERSED.

The determination order mailed December 5, 1974 is affirmed.

WCB CASE NO. 74-2931 J ANUARY 27, 1976 
WCBCASE.NO. 75-3365

CONAN OLSON, CLAIMANT
EVOHL F. MALAGON, CLAIMANT’S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY..
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests board review of

THE REFEREE' S ORDER DATED JULY 3 0 , 1 9 75 WHICH AWARDED CLAIMANT
PERMANENT TOTAL DISABILITY AS OF AUGUST 5 , 1 9 74 AND ALSO THE
REFEREE'S ORDER ENTERED AUGUST 4, 1975 WHEREBY THE REFEREE AWARDED
CLAIMANT 1 0 0.9 2 DEGREES FOR BINAURAL HEARING LOSS.

The claimant had requested a hearing on the determination
ORDER MAILED AUGUST 1.5 , 1 9 74 WHICH AWARDED CLAIMANT 56.8 DEGREES
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FOR 29.6 PER CENT LOSS BINAURAL HEARING, RESULTING FROM 32.5 PER 
CENT LOSS OF HEARING IN THE LEFT EAR AND 2 9.16 PER CENT LOSS OF 
HEARING IN THE RIGHT EAR.

The claimant had also requested a hearing on the determina
tion ORDER MAILED AUGUST 5, 1974, AS AMENDED ON AUGUST 1 3 , 1 9 74 ,
WHICH AWARDED CLAIMANT 30 DEGREES FOR 20 PER CENT LOSS OF THE 
RIGHT HAND AND 3 0 DEGREES FOR 2 0 PER CENT LOSS OF THE LEFT HAND.

The two requests were consolidated for hearing but separate
OPINION AND ORDERS WERE ENTERED BY THE REFEREE UPON THE CONCLUSION 
OF THE HEARING.

Claimant is a 60 year old timber faller who was employed 
BY THE EMPLOYER FROM JUNE 1961 TO DECEMBER 1 9 73 . CLAIMANT HAD 
ALSO WORKED IN THE WOODS FOR DIFFERENT COMPANIES SINCE 194 1 -
HIS ONLY OTHER WORK EXPERIENCE INVOLVED FARM LABOR WORK, TRUCK 
DRIVING, ROAD AND POWER LINE CONSTRUCTION AND GREASING AND WASH
ING AUTOMOBILES. CLAIMANT HAS AN EIGHTH GRADE EDUCATION.

In JUNE 1 9 73 CLAIMANT FIRST NOTICED A SKIN REACTION - HIS 
HANDS WOULD SWELL SO THAT HE COULD NOT CLOSE THEM AND THEY WOULD 
ITCH QUITE SEVERELY. ALTHOUGH HE REMAINED ON THE EMPLOYER’S PAY
ROLL FOR SIX MORE MONTHS HE WAS ONLY ABLE TO WORK A FEW DAYS 
DURING THAT PERIOD. WHEN HE REMAINED OUT OF THE WOODS TWO OR 
THREE WEEKS, THE SKIN CONDITION WOULD HEAL, HOWEVER, UPON RETURN 
TO THE WOODS THE PROBLEM WOULD AGAIN LIGHT UP. THE CONDITION WAS 
DIAGNOSED CHRONIC ECZEMATOUS DERMATITIS. PATCH TESTS WITH VARIOUS 
WOOD PRODUCTS AND TARS WERE NEGATIVE. IT WAS MEDICALLY ESTAB
LISHED THAT THE PROBLEM WAS RELATED TO CLAIMANT’S WORK IN THE 
WOODS, HOWEVER, NO SPECIFIC ALLERGIC AGENT WAS IDENTIFIED.

Claimant was referred to the disability prevention division

AFTER HE HAD BEEN OUT OF THE WOODS FOR SEVERAL MONTHS AND HAD,
AT THAT TIME, NO DERMATOLOGICAL COMPLAINTS OR APPARENT SYMPTOMS. 
HOWEVER, DURING OCCUPATIONAL THERAPY AT DISABILITY PREVENTION 
DIVISION HE WORKED BRIEFLY WITH FIR PLYWOOD AND NOTICED HIS HANDS 
WOULD ITCH ALTHOUGH NO SERIOUS APPARENT SYMPTOMS WERE NOTED BY 
THE DOCTORS.

While claimant was at disability prevention division a cardiac

CONDITION WAS DISCOVERED AND IN AUGUST 1 9 74 A PERMANENT TRANS
VENOUS PACEMAKER WAS IMPLANTED. THE CARDIOLOGIST WAS OF THE 
OPINION THAT THIS PARTICULAR PROBLEM WOULD NOT PROHIBIT CLAIMANT 
FROM RETURNING TO HIS REGULAR WORK IN THE WOODS ALTHOUGH HE WOULD 
RECOMMEND A MORE MODERATE ACTIVITY.

Dr. ROLLINS, CLAIMANT'S TREATING DERMATOLOGIST, WAS OF THE 
OPINION THAT CLAIMANT’S SKIN CONDITION WAS ASSOCIATED WITH HIS 
WORK IN THE WOODS AND THAT CLAIMANT WAS NO LONGER ABLE TO FOLLOW 
THAT VOCATION.

The referee was of the OPINION that, although the determin
ation ORDER CLOSED CLAIMANT'S CLAIM WITH AWARDS OF SCHEDULED DISA
BILITIES FOR BOTH HANDS, THE AWARD SHOULD HAVE BEEN BASED ON UN
SCHEDULED DISABILITY BECAUSE CLAIMANT'S CONDITION IS SYSTEMIC IN 
NATURE. THE REFEREE FOUND THAT CLAIMANT IS ALLERGIC TO SOMETHING 
WITH WHICH HE COMES IN CONTACT WHILE WORKING IN THE FOREST BUT 
THAT AS OF THE DATE OF THE HEARING, NO ONE HAD BEEN ABLE TO IDENTIFY 
THE SPECIFIC ALLERGEN. EARLY HISTORY OF CLAIMANT’S CONDITION INDI
CATES COMPLAINTS THAT IT WAS MANIFESTED ALSO TO CLAIMANT’S FACE 
ALTHOUGH THE MORE RECENT MEDICALS REFER ONLY TO THE HAND PROBLEM. 
HOWEVER, THE CONDITION MANIFESTED ITSELF IN THE HANDS ONLY BECAUSE
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CLAIMANT WORKS WITH HIS HANDS. THE REFEREE FOUND THAT ALTHOUGH 
claimant's CONDITION, I. E. DERMATITIS, MANIFESTED ITSELF PRIMARILY 
TO HIS HANDS, IT IS GENERALIZED THROUGHOUT HIS BODY.

Every time claimant attempted to return to work in the woods,
THE CONDITION ' FLARED UP1 , OBVIOUSLY, CLAIMANT CANNOT RETURN TO 
SUCH WORK. CLAIMANT IS 60 YEARS OLD AND HAS WORKED FOR NEARLY 32 
YEARS IN THE WOODS - HIS EDUCATION IS LIMITED AND VOCATIONAL REHABI
LITATION IS NOT A VERY REALISTIC ALTERNATIVE.

The referee concluded that claimant's medical condition,
WHEN CONSIDERED WITH HIS AGE, EDUCATION, TRAINING AND WORK EXPERI
ENCE, MADE CLAIMANT PERMANENTLY AND TOTALLY DISABLED.

With respect to the hearing loss, the referee found that the
EVALUATION DIVISION OF THE BOARD IN COMPUTING THE PERCENTAGE BI
NAURAL HEARING LOSS SUFFERED BY CLAIMANT HAD UTILIZED THE AUDIO- 
LOGICAL FINDING IN THE NORMAL FREQUENCY RANGES ONLY,

In THE MATTER OF THE COMPENSATION OF OSCAR PRIVETTE (UNDER
SCORED) , WCB 7 3 —1 5 6 3 , THE BOARD HELD THAT HIGH TONE LOSSES MUST 
BE INCLUDED IN DETERMINING LOSS OF 'NORMAL1 HEARING WITHIN THE 
MEANING OF ORS 6 5 6.2 1 4 (F) AND ( G) . THE REFEREE CONCLUDED USING 
THE AUDIOGRAMS TAKEN ON JUNE 25 , AND JUNE 2 6 , 1 97 4 AND APPLYING THE
FORMULA IN PRIVETTE (UNDERSCORED) , THAT CLAIMANT HAD SUFFERED 
5 1.15 PER CENT RIGHT EAR LOSS EQUAL TO 30.69 DEGREES AND 22.40 PER 
CENT LEFT EAR LOSS EQUAL TO 37.44 DEGREES FOR A TOTAL OF 68.3 DEGREES 
WHICH RESULTS IN A BINAURAL HEARING LOSS EQUAL TO 52 . 56 PER CENT 
OR 100.92 DEGREES.

The BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE'S 
CONCLUSION THAT CLAIMANT'S DERMATOLOGICAL PROBLEM IS SYSTEMIC 
AND, THEREFORE, MUST BE TREATED AS AN UNSCHEDULED RATHER THAN 
A SCHEDULED DISABILITY. HOWEVER, THE BOARD DOES FEEL, BASED UPON
dr. hickman's report which suggests possible retraining of claim
ant TO ENABLE HIM TO ENGAGE IN OTHER TYPES OF WORK NOT REQUIRING 
CONTACT WITH WOOD OR WOOD PRODUCTS, THAT CLAIMANT IS NOT ENTITLED 
TO AN AWARD OF PERMANENT TOTAL DISABILITY BUT THAT HIS LOSS OF 
EARNING CAPACITY DOES JUSTIFY AN AWARD OF 5 0 PER CENT OF THE MAXI
MUM ALLOWABLE BY STATUTE FOR UNSCHEDULED DISABILITY.

The BOARD AGREES WITH THE FINDINGS AND CONCLUSIONS REACHED 
BY THE REFEREE WITH RESPECT TO THE CLAIMANT'S CLAIM FOR BINAURAL 
HEARING LOSS AND AFFIRMS IT.

ORDER
The ORDER OF THE REFEREE DATED JULY 3 0 , 1 9 7 5 ( WCB CASE NO.

74 -2 93 1 ) IS MODIFIED TO THE EXTENT THAT CLAIMANT IS AWARDED 160 
DEGREES OF A MAXIMUM OF 3 2 0 DEGREES FOR UNSCHEDULED (DERMATITIS) 
DISABILITY. THIS IS IN LIEU OF THE AWARD MADE BY THE REFEREE IN HIS 
ORDER WHICH IN ALL OTHER RESPECTS IS AFFIRMED.

The ORDER OF THE REFEREE DATED AUGUST 4 , 1 9 75 (WCB CASE NO.
74 -3 36 5 ) IS AFFIRMED.

Claimant's attorney is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE 
SUM OF 3 5 0 DEGREES, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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WCB CASE NO. 74-1419 JANUARY 27, 1976 

ROBERT JAMES, CLAIMANT
WILLIAM CROTHERS, JR. , CLAIMANT’ S ATTY.
PHILIP A. MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The employer requests review by the board of the referee’s
ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR ACCEPTANCE AND 
PAYMENT OF BENEFITS AS PROVIDED BY STATUTE.

The issue before the referee was whether claimant had sus
tained A COMPENSABLE INJURY OR OCCUPATIONAL DISEASE, CLAIMANT IS 
56 YEARS OLD AND WAS EMPLOYED BETWEEN JANUARY 2 I AND FEBRUARY 8 ,
1 974 AS A SPOT WELDER, HE HAD BEEN A JOURNEYMAN SHEET METAL WORKER 
SINCE 1 9 5 0 BUT PRIOR TO BEING EMPLOYED BY THE EMPLOYER HE HAD DONE 
VERY LITTLE SPOT WELDING AND NOT FOR ANY LENGTH OF TIME, HIS JOB 
AS A SPOT WELDER FOR THE EMPLOYER CONSISTED OF SPOT WELDING THE 
FITTING ON A CONTINUOUS BASIS THROUGHOUT HIS 7 AND ONE HALF HOUR 
SHIFT.

After two or three days claimant developed a cough, which
WORSENED, AND ON FEBRUARY 7 , 1 9 74 , HE ASKED HIS FOREMAN IF THERE
WAS ANY OTHER WORK AVAILABLE FOR HIM — HE WAS ADVISED THAT THERE 
WAS NOT AND CLAIMANT THEN GAVE NOTICE THAT HE WOULD QUIT WORK THE 
FOLLOWING DAY. '•

On FEBRUARY 1 9 , 1 975 CLAIMANT SAW DR. FRENCH WHO, AFTER

EXAMINATION, FOUND COUGH AND CHEST CONGESTION AND DIAGNOSED BRON
CHITIS RESULTING FROM THE INDUSTRIAL INJURY OR EXPOSURE DESCRIBED 
TO HIM BY CLAIMANT. ON THAT SAME DATE CLAIMANT HAD FILED THE RE
PORT OF HIS INDUSTRIAL INJURY. ON MARCH 25, 1974 THE CLAIM WAS
DENIED.

Claimant was again examined later by dr, french, at that

TIME CLAIMANT WAS COUGHING BLOOD. IMMEDIATE HOSPITALIZATION WAS 
RECOMMENDED BUT BECAUSE HIS INDUSTRIAL CLAIM HAD BEEN DENIED, 
CLAIMANT DECIDED TO GO TO THE VETERANS ADMINISTRATION HOSPITAL 
IN PORTLAND. HE WAS THERE APPROXIMATELY A WEEK AND HIS CONDITION 
WAS DIAGNOSED AS HEMOPTYSIS AND SHORTNESS OF BREATH. A PHYSICAL 
EXAMINATION INDICATED DRIED BLOOD IN ONE NOSTRIL.

V

In AUGUST 1 9 74 CLAIMANT WAS EXAMINED BY DR. TUHY AT THE 
REQUEST OF THE EMPLOYER. DR. TUHY DIAGNOSED CHRONIC OBSTRUCTIVE 
LUNG DISEASE WITH CHRONIC BRONCHITIS. HE FELT THAT CLAIMANT DID 
NOT SUFFER ANY PERMANENT EXACERBATION OF HIS LUNG CONDITION 
BECAUSE OF HIS THREE WEEKS OF WELDING BUT THAT IT WAS A REASONABLE 
MEDICAL PROBABILITY THAT HE SUFFERED A TEMPORARY EXACERBATION 
OF THE SYMPTOMS OF BRONCHITIS WHICH HE WOULD HAVE EXPECTED TO 
HAVE SUBSIDED IN PERHAPS ONE WEEK BUT CERTAINLY NOT TO PERSIST 
MORE THAN ONE MONTH.

Dr. TUHY ALSO STATED THAT HARMFUL FUMES ARISING FROM WELD

ING NEED NOT BE VISIBLE AND THAT PERSONS WITH PREEXISTING CHRONIC 
OBSTRUCTIVE LUNG DISEASE AND CHRONIC BRONCHITIS WERE MORE SUS
CEPTIBLE TO IRRITATION OF THE LUNGS AND BRONCHI THAN WOULD BE A 
NORMAL PERSON. IN OTHER WORDS, THE LEVEL OF EXPOSURE WHICH COULD 
BE TOLERATED BY A PERSON WITH NORMAL BREATHING COULD GIVE RISE 
TO SYMPTOMS IN A MAN WITH EMPHYSEMA OR BRONCHITIS.
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Dr. french was of the opinion that claimant’s symptoms
WERE CAUSED BY HIS OCCUPATION AND THAT HE SHOULD QUIT SPOT WELDING 
UNTIL THE SYMPTOMS SUBSIDED.

Prior to claimant’s work at the employers he had not experi
enced PERSISTENT COUGHING NOR HAD HE COUGHED UP BLOOD - THIS TESTI
MONY WAS CORROBORATED BY HIS WIFE. CLAIMANT TESTIFIED THAT THERE 
WERE FUMES FROM SPOT WELDING ON GALVANIZED STEEL WHICH WERE DIS
TINCTLY RECOGNIZABLE ALTHOUGH NOT OVERPOWERING - CLAIMANT’S FORE
MAN DISPUTED THIS. BOTH THE FOREMAN AND A FELLOW WORKER TESTIFIED 
THAT THE BUILDING IN WHICH CLAIMANT WORKED WAS PRESSURIZED BY 
EXHAUST FANS, HOWEVER, NO TESTIMONY WAS PRESENTED TO INDICATE 
WHETHER THE FANS WERE WORKING ALL THE TIME WHEN CLAIMANT WAS 
PRESENT.

The REFEREE, BASED UPON THE CREDIBLE TESTIMONY OF CLAIMANT 
AND HIS WIFE THAT PRIOR TO WORKING AT THE EMPLOYERS AS A SPOT 
WELDER HE HAD HAD NO SYMPTOMS SIMILAR TO THOSE HE EXPERIENCED 
AFTER SPOT WELDING AND THAT SUCH SYMPTOMS REQUIRED HIM TO QUIT 
WORK AND SEEK MEDICAL ATTENTION AND UPON BOTH THE OPINION OF DR, 
FRENCH AND DR. TUHY, CONCLUDED CLAIMANT DID INCUR A COMPENSABLE 
OCCUPATIONAL DISEASE WHILE EMPLOYED AS A SPOT WELDER BY THE 
EMPLOYER.

The board, on de novo review, finds that the contention
MADE BY THE EMPLOYER THAT THE REPORTS OF CLAIMANT'S TREATING 
PHYSICIAN, DR. FRENCH, WERE NOT AS RELIABLE AS THOSE OF DR. TUHY 
BECAUSE OF THE LATTER'S GREATER EXPERTISE IN THIS PARTICULAR 
FIELD, IS NOT WELL TAKEN. THE BOARD AGREES WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE AND AFFIRMS AND ADOPTS HER ORDER,

ORDER
The order of the referee dated august 24, 1975 is affirmed. 

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM 
OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 74-3969-E JANUARY 27, 1976 

YVONNE WEBB, CLAIMANT
BUSS, LEICHNER, LINDSTEDT, BARKER AND BRUNO, 

claimant's ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER .

Reviewed by board members wilson and moore.

The employer requests review by the board of the referee's

ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED OCTOBER 1 ,
1 974 WHEREBY CLAI MANT WAS AWARDED 112.5 DEGREES FOR 75 PER CENT 
LOSS OF THE RIGHT HAND.

Claimant is a 52 year old registered nurse who suffered a

COM PE NS ABLE INJURY ON MAY 2 9 , 1 9 7 3 WH EN SHE DISLOCATED HER RIGHT
THUMB WHILE LIFTING A PATIENT OUT OF THE BATHTUB. CLAIMANT WAS 
FIRST SEEN BY DR. GROTH, AN ORTHOPEDIC SURGEON, AND THEREAFTER 
BY DR. NATHAN, WHO SPECIALIZES IN TREATMENT OF THE HAND. ON
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NOVEMBER 1 4 , 1 9 73 DR. GROTH PERFORMED A RELEASE OF THE TUNNEL OF 
THE ABDUCTOR POLLICUS LONGUS TENDON AND ON MARCH 2 1 , 1 9 74 A CARPAL 
TUNNEL RELEASE WAS PERFORMED BY DR. NATHAN.

Claimant has been given a psychological evaluation by dr.
JULIA PERKINS, A CLINICAL PSYCHOLOGIST AND ALSO HAS BEEN EXAMINED 
BY DR. QUAN, A PSYCHIATRIST.

Dr. NATHAN AND DR, GILL, ANOTHER 
AGREEMENT THAT CLAIMANT HAS SUFFERED 
PER CENT, HOWEVER, BOTH RECOGNIZE THE 
TIONAL OVERLAY.

The referee found that although the physical impairment
RATING OF 10 PER CENT MIGHT BE CORRECT, THE EXISTENCE OF A SUBSTAN
TIAL PSYCHOLOGICAL PROBLEM MUST HAVE BEEN TAKEN INTO CONSIDERATION 
AT THE TIME CLAIMANT WAS INTERVIEWED BY THE EVALUATION DIVISION 
OF THE BOARD, OTHERWISE THERE WOULD BE NO JUSTIFICATION FOR THE 
AWARD OF 7 5 PER CENT LOSS OF THE RIGHT HAND.

The referee found that the reports of dr. perkins and dr,
QUAN ESTABLISHED THE INJURY DID NOT CAUSE OR SUBSTANTIALLY CONTRI
BUTE TO CLAIMANT'S PSYCHOLOGICAL PROBLEMS, HOWEVER, IT DID PRO
DUCE IN CLAIMANT A DISABILITY FAR IN EXCESS OF THAT WHICH WOULD HAVE 
BEEN PRODUCED IN THE ABSENCE OF THE PSYCHOLOGICAL FACTORS WHICH 
BOTH DR. PERKINS AND DR. QUAN FOUND AFTER EXAMINING CLAIMANT. THE 
REFEREE, BASED UPON HIS OBSERVATIONS OF CLAIMANT DURING THE COURSE 
OF THE HEARING, REACHED THE SAME CONCLUSION REACHED BY THE EVALU
ATION DIVISION, THE TREATING DOCTORS, THE PSYCHIATRISTS AND THE 
CLINICAL PSYCHOLOGIST AND CONCLUDED, THEREFORE, THE DETERMINATION 
ORDER MAILED OCTOBER 1 , 1 9 74 CORRECTLY REFLECTED CLAIMANT'S DIS
ABILITY AND HE AFFIRMED IT.

The BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE IN HIS 
ANALYSIS OF THE EVIDENCE, THE FACTS IN THE INSTANT CASE DIFFER 
FROM THOSE FOUND IN IN THE COMPENSATION OF LIONEL LUCERO (UNDER
SCORED) , WCB CASE NO. 7 1-1741, 9 VAN NATTA, P 2 0 . IN THE PRESENT 
CASE, THE EVIDENCE INDICATES THAT CLAIMANT'S RIGHT HAND PAINS HER 
CONSTANTLY AND TO THE EXTENT THAT SHE CANNOT SLEEP MORE THAN FOUR 
HOURS AT A TIME, SHE LACKS SENSATION IN THE HAND WHICH MAKES IT 
DIFFICULT, IF NOT COMPLETELY IMPOSSIBLE, TO PICK UP OBJECTS EXCEPT 
BY SIGHT, SHE IS UNABLE TO WRITE WITH HER HAND AND HAS REACHED THE 
CONCLUSION THAT FOR HER TYPE OF PROFESSION SHE HAS LOST THE USE OF 
HER HAND TO ALL EXTENTS AND PURPOSES. THE BOARD IS INCLINED TO 
AGREE WITH THE ARTICULATE DESCRIPTION GIVEN BY THE CLAIMANT WITH 
RESPECT TO HER DISABILITY.

The BOARD CONCLUDES THAT THE PAIN AND SUFFERING EXPERIENCED 
BY CLAIMANT WAS DISABLING AND ALSO THAT THE SUFFERING AND NERVOUS
NESS RESULTING THEREFROM, WHETHER IT BE ANATOMIC OR PSYCHOSOMATIC, 
MUST BE TAKEN INTO CONSIDERATION IN DETERMINING THE TOTALITY OF 
CLAIMANT'S DISABLING AFFECTS AS A RESULT OF HER INDUSTRIAL INJURY.

ORDER
The order of the referee dated july is, 1975 is affirmed. 

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 5 0 DOLLARS, PAYABLE BY THE EMPLOYER.

HAND SPECIALIST, ARE IN 
PHYSICAL IMPAIRMENT OF 10 
EXISTENCE OF A STRONG FUNC-
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WCB CASE NO. 75-1202 JANUARY 22, 1976

PAUL YOUNG, CLAIMANT
BAILEY, DOBLIE, AND BRUUN, 

claimant’s ATTYS.
KEITH D, SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The employer requests board review of the referee’s order
WHICH REMANDED CLAIMANT’S CLAIM TO IT TO BE ACCEPTED AS AN OCCU
PATIONAL DISEASE CLAIM FOR HIGH FREQUENCY, HEARING LOSS ONLY, PUR
SUANT TO ORS 656,807,

Claimant has been employed by the employer for the last 12
YEARS — PRIOR TO SUCH EMPLOYMENT HE HAD WORKED AS AN IRONWORKER 
AND FOR THE IDAHO AIR NATIONAL GUARD. CLAIMANT DENIES ANY SUBSTAN
TIAL NOISE LEVELS AT EITHER OF HIS PREVIOUS OCCUPATIONS — SOME OF 
THE MEDICAL REPORTS INDICATE TO THE CONTRARY,

Claimant testified that he first noticed a hearing loss
APPROXIMATELY TWO YEARS PRIOR TO THE HEARING AND HAD WORN NO PRO
TECTIVE DEVICES ON THE JOB TO PROTECT HIS HEARING UNTIL THAT TIME.

Claimant contends that he works in a noisy environment at
THE MILL ALTHOUGH HE DOES NOT STAND IN CLOSE PROXIMITY TO ANY PAR
TICULAR MACHINE CONSTANTLY BUT MOVES ABOUT FROM ONE PART OF THE 
MILL TO ANOTHER. THE MEDICAL REPORTS INDICATE CLAIMANT IS SUFFERING
from meniere’s disease and has a permanent low frequency hearing
LOSS IN HIS RIGHT EAR. THE CLAIM WAS DENIED BY THE EMPLOYER BECAUSE 
MENIERE'S DISEASE IS NOT KNOWN TO BE CAUSED BY EXPOSURE TO NOISE - 
HOWEVER, THE MEDICAL REPORTS ALSO INDICATE THAT CLAIMANT IS ALSO 
SUFFERING FROM A BILATERAL HIGH FREQUENCY LOSS.

The referee found that based upon the medical reports, claim
ant' S BILATERAL HIGH FREQUENCY HEARING LOSS WAS JOB-RELATED. HE 
CONCLUDED THAT THESE REPORTS, TOGETHER WITH TESTIMONY OF THE CLAIM
ANT, WERE SUFFICIENT TO REMAND CLAIMANT’S CLAIM FOR ACCEPTANCE OF 
THE HIGH FREQUENCY HEARING LOSS ONLY.

He further CONCLUDED THAT THE denial of the low frequency 
HEARING LOSS IN THE’ RIGHT EAR WAS JUSTIFIED.

The board, on de novo review, finds no evidence that claim
ant WAS WORKING IN A NOISY AREA OR UNDER NOISY CONDITIONS, NONE OF 
THE DOCTORS, UPON WHOSE MEDICAL REPORTS THE REFEREE RELIED, HAD 
A DECIBEL RATING IN THEIR FILES, IN FACT, THERE HAD BEEN NO DECIBEL 
RATINGS TAKEN BY ANYBODY OR PRESENTED AS EVIDENCE BY THE PLAINTIFF. 
THE CLAIMANT IS A MILLWRIGHT AND HIS DUTIES REQUIRE THAT HE MOVE 
FROM ONE AREA OF THE MILL TO ANOTHER DEPENDING UPON THE NEED FOR 
HIS SERVICES.

The board finds that the claimant has failed to show that he
HAS BEEN EXPOSED TO NOISE SUFFICIENT TO INDUCE HIGH FREQUENCY HEAR
ING LOSS. THE BOARD CONCLUDES THAT THE BURDEN IS UPON THE CLAIMANT 
TO SHOW SUCH EXPOSURE AND, HAVING FAILED TO DO SO, THE CLAIM WAS 
PROPERLY DENIED BY THE EMPLOYER.

ORDER

The order of the referee dated july 18, 1975 is reversed.
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WCB CASE NO. 75-1445 JANUARY 28, 1976

WILLIAM S. MCMICHAEL, CLAIMANT
BROWN, BURT AND SWANSON, CLAIMANT1 S ATTYS.
ROGER R. WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests that the board review the order of

THE REFEREE WHICH AWARDED CLAIMANT 37.5 DEGREES FOR 25 PER CENT 
LOSS OF THE LEFT LEG, CONTENDING THAT, IN ADDITION TO A SCHEDULED 
LEFT LEG DISABILITY, HE ALSO SUFFERED AN UNSCHEDULED DISABILITY,

Claimant is a 53 year old sawmill employe who suffered a

COMPENSABLE INJURY ON MARCH 6 , 1 9 7 4 WHEN HE FELL AND TWISTED HIS
LEFT KNEE AT WORK, AN ARTHROTOMY AND MEDIAL MENISCECTOMY WERE 
PERFORMED IN MAY 1 97 4 , CLAIMANT'S POST SURGERY RECOVERY WAS UN
EVENTFUL AND HE WAS ABLE TO RETURN TO WORK AS A TRIM SAW OPERATOR 
FOUR MONTHS AFTER THE INJURY. HE HAS WORKED REGULARLY SINCE THAT 
DATE.

After a closing exam in at ion performed on January 31, 1975,
DR. FAX FELT CLAIMANT'S CONDITION WAS STATIONARY. CLAIMANT HAD 
FULL EXTENSION OF THE LEFT KNEE AND FLEXION WAS WITHIN 5 TO 10 
DEGREES DIFFERENCE OF THE RIGHT KNEE. DR. FAX FELT THERE WAS SOME 
SIGNIFICANT RESIDUAL DISABILITY AND THE CLAIM WAS CLOSED ON APRIL 9 , 
1 9 7 5 WITH AN AWARD OF 1 5 DEGREES FOR 10 PER CENT LOSS OF THE LEFT 
LEG.

Claimant at the present time is complaining of left leg pain

WHICH EXTENDS DOWN HIS ANKLE AND, AT TIMES, UP THE THIGH INTO HIS 
HIP. HE SAYS HIS KNEE BECOMES TIRED AND HE SUFFERS LEG MUSCLE 
CRAMPS AS A RESULT OF LENGTHY STANDING. ALSO HE HAS PROBLEMS 
WALKING OVER UNEVEN TERRAIN AND HE IS UNABLE TO RUN.

The referee found no evidence that claimant suffered an un
scheduled DISABILITY. NONE OF THE MEDICAL REPORTS REFLECTED ANY 
UNSCHEDULED AREA PROBLEMS ALTHOUGH CLAIMANT COMPLAINED OF OCCA
SIONAL PAIN EXTENDING INTO THE LEFT LEG. THERE IS NO EVIDENCE THAT 
THIS PAIN IS DISABLING.

The referee found that claimant's scheduled disability of

THE LEFT LOWER EXTREMITY RESULTED IN A GREATER LOSS OF FUNCTION 
AND USE THAN INDICATED BY THE AWARD OF 1 0 PER CENT. THE REFEREE 
CONCLUDED THAT, BASED UPON THE MEDICAL EVIDENCE AND THE TESTIMONY 
OF THE CLAIMANT, THE FUNCTIONAL IMPAIRMENT OF CLAIMANT'S LEFT 
LOWER EXTREMITY WAS 2 5 PER CENT ALTHOUGH DR. PASQUESI HAD, AFTER 
EXAM IN 1NG CLAIM ANT ON JUNE 20, 1974, MEASURED THE COMBINED I MPAIR —
MENT OF CLAIMANT' S LOW EXTREMITY AS 1 4 PER CENT.

The REFEREE FURTHER CONCLUDED THAT WHILE THE MEASUREMENT 
OF IMPAIRMENT BY A DOCTOR IS HIGHLY IMPORTANT AND RELEVANT, IT IS 
NOT THE ONLY OPINION THAT MAY BE CONSIDERED AND THAT THE TESTIMONY 
OF THE CLAIMANT AND HIS WITNESSES AS TO CLAIMANT' S PRESENT LEG 
PROBLEMS WAS SUFFICIENT TO CONVINCE HIM THAT THE PHYSICAL IMPAIR
MENT WAS 25 PER CENT.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER 
OF THE REFEREE AS ITS OWN.
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ORDER
The order of the referee dated august 8, 1975 is affirmed.

WCB CASE NO. 75-2379 JANUARY 28, 1976 

SHARON S. WEBSTER, CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT* S ATTYS.
RONALD J. PODNAR, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests review by the board of the referee's

ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED APRIL 3 0 , 1 9 7 5
WHEREBY CLAIMANT WAS AWARDED NO PERMANENT DISABILITY COMPENSATION,

Claimant suffered a compensable injury on December 5, 1973
WHEN SHE SLIPPED AND SPRAINED HER ANKLE WHILE WALKING TO THE CAFE
TERIA. SHE DEVELOPED ACUTE THROMBOPHLEBITIS WHICH WAS SUCCESSFULLY 
TREATED BUT DID NOT RETURN TO WORK BECAUSE OF A PSYCHOLOGICAL 
DYSFUNCTION.

Claimant was treated by dr. petroske, a psychiatrist, who

RECOMMENDED IN-PATIENT CARE INITIALLY, BUT LATER CHANGED HIS MIND 
AND CONTINUED HIS OUT-PATIENT TREATMENT UNTIL MAY 1 6 , 1 9 7 5 . CLAIM
ANT STATED SHE WOULD ACCEPT PSYCHIATRIC TREATMENT IF IT WERE 
AVAILABLE EVEN IF IT REQUIRED HOSPITALIZATION.

The referee found that claimant had suffered an injury to
HER LEFT ANKLE AND THAT THE THROMBOPHLEBITIS WAS IN THE LOWER 
LEFT EXTREMITY, THEREFORE, BOTH REPRESENTED SCHEDULED INJURIES 
WHICH HAD TO BE EVALUATED BY DETERMINING THE LOSS OF PHYSICAL 
FUNCTION. THE ORTHO PE D 1C —NE U ROLOG IC AL EXAMINATION OF MARCH 26,
1 9 7 5 INDICATED NO OBJECTIVE ORTHOPEDIC OR NEUROLOGICAL FINDINGS.

Dr. PETROSKE HAD REPORTED CLAIMANT CONTINUED TO MANIFEST 
A DEPRESSIVE NEUROSIS WHICH WAS RELATED TO HER INDUSTRIAL ACCIDENT 
AND PREVENTED HER FROM BEING GAINFULLY EMPLOYED, HOWEVER, THE 
REFEREE FOUND THAT BY FAILING TO INCLUDE ANY INFORMATION RELATIVE 
TO FURTHER TREATMENT, DR. PETROSKE IMPLIED HER CONDITION WAS 
MEDICALLY STATIONARY, THEREFORE, HE CONCLUDED CLAIMANT'S CLAIM 
SHOULD NOT BE REOPENED FOR HOSPITALIZATION FOR INTENSIVE PSYCHIA
TRIC TREATMENT AND THAT CLAIMANT'S CONDITION WITH RESPECT TO HER 
SCHEDULED DISABILITIES WAS MEDICALLY STATIONARY. HE CONCLUDED 
THERE WAS NO MEDICAL EVIDENCE TO SUPPORT A FINDING OF ANY LOSS OF 
PHYSICAL FUNCTION OF CLAIMANT’S LOWER EXTREMITY AND HE AFFIRMED 
THE DETERMINATION ORDER MAILED APRIL 3 0 , 1 9 7 5 .

The board, on de novo review, feels that the referee has
MISINTERPRETED THE DIAGNOSIS MADE BY DR. PETROSKE AND ALSO THE 
OPINIONS EXPRESSED BY HIM WITH RESPECT TO CLAIMANT'S UNSCHEDULED 
PSYCHOLOGICAL DISABILITY. THE BOARD FINDS THAT THERE IS MEDICAL 
EVIDENCE IN THE RECORD WHICH ESTABLISHES THAT CLAIMANT IS SUFFERING 
FROM A SEVERE DEPRESSIVE NEUROSIS WHICH IS DIRECTLY ATTRIBUTABLE 
TO HER COMPENSABLE INDUSTRIAL INJURY AND PREVENTS CLAIMANT FROM 
ENGAGING IN ANY REGULAR AND GAINFUL EMPLOYMENT,

The BOARD DOES .NOT FEEL THAT CLAIMANT'S CONDITION INSOFAR
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AS THE UNSCHEDULED DISABILITY IS CONCERNED IS MEDICALLY STATIONARY 
AND CONCLUDES THAT THE CLAIM SHOULD BE REMANDED TO THE EMPLOYER 
TO BE REOPENED AS OF APRIL 2 , 1 9 75 WITH SPECIFIC INSTRUCTIONS TO
PROVIDE CLAIMANT SUCH PSYCHIATRIC CARE AND TREATMENT AS MAY BE 
RECOMMENDED BY DR. PETROS KE AND TO PAY CLAIMANT COMPENSATION, AS 
PROVIDED BY LAW, FROM APRIL 2 , 1 97 5 UNTIL CLAIMANT'S PSYCHIATRIC
CONDITION BECOMES MEDICALLY STATIONARY AND HER CLAIM IS UNDER THE 
PROVISIONS OF ORS 6 5 6 . 2 6 8 .

ORDER

The order of the referee dated august 29, 1975 is reversed.
The claim is remanded to the employer with instructions to 

PROVIDE CLAIMANT WITH SUCH PSYCHIATRIC CARE AND TREATMENT AS MAY 
BE RECOMMENDED FOR HER BY DR. PETROSKE AND FOR THE PAYMENT OF 
COMPENSATION, AS PROVIDED BY LAW, COMMENCING APRIL 2 , 1 97 5 AND
UNTIL CLAIMANT’S PSYCHIATRIC CONDITION IS FOUND TO BE MEDICALLY 
STATIONARY AND THE CLAIM IS CLOSED PURSUANT TO ORS 6 56.2 6 8 .

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE 
SUM OF 4 00 DOLLARS PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-403 JANUARY 28, 1976

HAROLD LONG, CLAIMANT
DUNCAN AND WALTER, CLAIMANT'S ATTYS.
CHARLES PAULSON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant seeks review by the board of the referee's
ORDER WHICH AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM 
ON JANUARY 13,1975.

The sole issue before the referee was whether claimant was
AN EMPLOYE OF HANEY TRUCK LINES (CALLED HANEY) OR AN INDEPENDENT 
CONTRACTOR AT THE TIME HE WAS INJURED ON JULY 1 9 , 1 9 7 4 .

The referee found that pursuant to a written agreement
ENTERED INTO BETWEEN CLAIMANT AND HANEY, CLAIMANT PROVIDED HIS 
OWN TRUCK FOR HAULING HANEY' S TRAILERS, HAULED EXCLUSIVELY FOR 
HANEY AND TOOK CARE OF HIS OWN EXPENSES FOR REPAIRS, FUEL, ETC, 
CLAIMANT WAS COMPENSATED AT THE RATE OF 6 5 PER CENT OF THE GROSS 
REVENUE RETURNED FROM EACH HAUL LESS CERTAIN EXPENSES. THE AGREE
MENT SPECIFICALLY PROVIDED THAT CLAIMANT WAS AN INDEPENDENT CON
TRACTOR AND SUBJECT TO HANEY MERELY AS TO THE RESULT TO BE ACCOM
PLISHED AND NOT AS TO THE MEANS AND METHODS FOR ACCOMPLISHING 
THE RESULTS.

The referee concluded that under the workmen’s compensation
ACT THE RIGHT TO DIRECT AND CONTROL THE SERVICES OF ANY PERSONS, 
WHEN SUCH RIGHT IS SPECIFICALLY CONTRACTED FOR AND SECURED, IS 
CONCLUSIVE EVIDENCE OF A RELATIONSHIP OF EMPLOYER AND EMPLOYE - 
THAT THE RIGHT OF CONTROL WAS THE PRIMARY TEST BUT IN MOST CASES 
THE TRUE NATURE OF THE CONTRACT WITH RESPECT TO THE RIGHT OF CON
TROL IS NOT EXPRESSED AND MUST BE ASCERTAINED BY THE APPLICATION 
OF MANY SECONDARY TESTS.
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The referee concluded that the agreement between the parties 
WAS in form and in substance one for the exclusive use of equipment
PROVIDED BY an INDEPENDENT CONTRACTOR - T^I A'T WHILE CLAIMANT WAS 
RESTRICTED by certain governmental regulations and by the VERY NA
TURE OF THE SERVICES WHICH HE PROVIDED, NEVERTHELESS, HE WAS NOT 
PERSONALLY RESTRICTED AS TO HIS SERVICES OTHERWISE, CLAIMANT 
COULD HAVE FULFILLED HIS OBLIGATIONS UNDER THE AGREEMENT BY HIRING 
HIS OWN DRIVERS AND ENGAGING IN ANY OTHER OCCUPATION OR WORK ACTI
VITY WITHOUT INVOLVING THE USE OF HIS TRUCK WITHOUT BREACHING THE 
AGREEMENT,

The referee concluded that it was the intent of the parties

THAT CLAIMANT BE AN INDEPENDENT CONTRACTOR AND THAT THE EVIDENCE 
SUPPORTED A FINDING THAT CLAIMANT WAS AN INDEPENDENT CONTRACTOR,
NOT AN E M PLOYE , AT THE TIME HE WAS INJURED ON JULY 1 9 , 1 9 7 4 , THE
DENIAL WAS PROPER.

The board on de novo review, affirms The findings and con
clusions OF THE REFEREE.

ORDER
The order of the referee dated August i i 1 9 7 5 IS AFFIRMED.

WCB CASE NO. 75-148 J ANUARY 29, 1976

PATRICK Q. HAMILL, CLAIMANT
WILLIAM O. LEWIS, CLAIMANT'S ATTY.
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant seeks review by the board of the referee's
ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED SEPTEMBER 
18 , 19 74 WHEREIN CLAIMANT WAS AWARDED 64 DEGREES FOR 20 PER CENT
UNSCHEDULED LOW BACK DISABILITY.

Claimant suffered a compensable low back injury on October

2 2 , 1 9 73 WHEN HE SLIPPED AND FELL. HE RECEIVED SOME OSTEOPATHIC
TREATMENT AND RETURNED TO HIS USUAL JOB ABOUT A MONTH LATER. IN 
FEBRUARY, 1974 HE EXACERBATED HIS BACK WHEN HE FELL WHILE GETTING 
OUT OF BED. THEREAFTER, HE TERMINATED HIS JOB WITH THE 'EMPLOYER 
AND DID NOT WORK GAINFULLY UNTIL FEBRUARY, 197 5 .

Bot H DR. STEELE AND DR. PASQUESI DIAGNOSED A LOW BACK 
SPRAIN AND THE FORMER REPORTED CLAIMANT’ S' CONDITION WAS STATION
ARY IN AUGUST 1 974 AND THAT CLAIMANT WAS PERMANENTLY IMPAIRED 
FROM RETURNING TO HEAVY WORK. THE CLAIM WAS THEN CLOSED BY THE 
DETERMINATION ORDER OF SEPTEMBER 1 8 , 1 9 7 4 .

Subsequently, claimant was referred to the disability

PREVENTION DIVISION FOR VOCATIONAL RE H AB I LIT AT I ON E V ALU AT I On - HE 
ALSO UNDERWENT PSYCHOLOGICAL TESTING. CLAIMANT WAS FOUND TO BE 
EXPERIENCING MODERATE ANXIETY AND' MODERATE DEPRESSION ASSOCIATED 
WITH HIS SOMATIC COMPLAINTS AND THERE WAS SOME INDICATION OF A 
HYSTERICAL REACTION. - THIS PSYCHOPATHOLOGY WAS RELATED TO THE 
INJURY IN THE OPINION OF THE PSYCHOLOGISTS, HOWEVER, GOOD PROGNOSIS 
FOR RESTORATION AND REHABILITATION WAS MADE.
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At the present time claimant is not taking any medication

OTHER THAN ASPIRIN NOR IS HE UNDERGOING ANY CURRENT TREATMENT. HE 
HAS HAD TO TERMINATE SUCH PRE —INJURY ACTIVITIES AS BASKETBALL AND 
HANDBALL BUT HE DOES CHOP WOOD, MOW HIS LAW AND RIDES HIS MOTOR
CYCLE. HE AVOIDS AS MUCH AS POSSIBLE LIFTING AND BENDING. AT THE 
TIME OF THE HEARING CLAIMANT WAS ATTENDING LINN BENTON COMMUNITY 
COLLEGE.

The REFEREE FOUND THAT DR. MASON, DR. STEELE AND THE PSY
CHOLOGIST ALL RECOMMENDED CLAIMANT NOT RETURN TO HEAVY TYPE WORK. 
OBVIOUSLY CLAIMANT CANNOT RETURN TO HIS PRIOR WORK — HOWEVER, HE 
IS NOT DEPENDENT UPON THIS TYPE OF EMPLOYMENT FOR HIS VOCATION.
THE COMMUNITY COLLEGE TRAINING WHICH HE IS PRESENTLY OBTAINING WILL 
PREPARE HIM FOR A CAREER IN THE FIELD OF MEDICAL TECHNOLOGY, HOW
EVER, CLAIMANT HAS SUFFERED SOME LOSS OF EARNING CAPACITY.

REE CONCLUDED THAT CLAIMANT, BEING ONLY 2 4 YEARS 
EXPERIENCE AND RETRAINING POTENTIAL, WAS NOT ENTITLED 
AWARD THAN THE 2 0 PER CENT UNSCHEDULED LOW BACK 
AFFIRMED THE DETERMINATION ORDER.

The board, on de novo review, finds that claimant has suffered 
MORE THAN 2 0 PER CENT LOSS OF EARNING CAPACITY BECAUSE OF THE LIMI
TATIONS PLACED UPON HIM WITH RESPECT TO HEAVY LIFTING, BENDING OR 
ENGAGING IN ANY HEAVY TYPE WORK. THE BOARD CONCLUDES THAT AN AWARD 
OF 30 PER CENT OF THE MAXIMUM FOR UNSCHEDULED DISABILITY IS JUSTI
FIED. CLAIMANT IS YOUNG AND HE HAS BETTER THAN AVERAGE POTENTIAL 
FOR RETRAINING, NEVERTHELESS, HE IS PRECLUDED FROM RETURNING TO 
A RATHER LARGE SEGMENT OF THE LABOR MARKET WHICH WAS AVAILABLE TO 
HIM PRIOR TO THE INJURY.

ORDER
The order of the REFEREE DATED AUGUST 2 8, I 9 7 5 IS MODIFIED 

TO THE EXTENT THAT CLAIMANT IS AWARDED 96 DEGREES FOR 3 0 PER CENT 
UNSCHEDULED LOW BACK DISABILITY. THIS IS IN LIEU OF AND NOT IN ADDI
TION TO THE AWARD MADE BY THE DETERMINATION ORDER MAILED SEPTEMBER 
18,1974.

Claimant1s counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 2 5 PER 
CENT OF THE COMPENSATION INCREASED BY THIS ORDER, PAYABLE FROM 
SUCH COMPENSATION AS PAID, NOT TO EXCEED A MAX I MUM OF 2 , 3 00 DOL
LARS, IN AGGREGATE.

WCB CASE NO. 75-1619 JANUARY 29, 1976 

PHYLLIS KERN, CLAIMANT
MERTEN AND SALTVE IT, CLAIMANT’S ATTYS.
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests review by the board of the referee's

ORDER WHICH HELD THAT THE EMPLOYER HAD PROPERLY COMPLIED WITH THE 
STIPULATION AND ORDER APPROVED ON.AUGUST 2 9 , 1 974 .

Claimant on or about January 16, 1974 became disabled as a
RESULT OF A DERMATITIS CONDITION AND SHE FILED A CLAIM FOR WORKMEN'S 
COMPENSATION BENEFITS WHICH WAS ACCEPTED BY THE EMPLOYER.

The refe

OLD AND HAVING 
TO ANY GREATER 
DISABILITY. HE
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The physicians who examined claimant all recommended that

SHE SEEK A NEW LINE OF WORK AND CLAIMANT ENROLLED IN A PROGRAM AT 
MT. HOOD COMMUNITY COLLEGE UNDER THE AUSPICES OF DEPARTMENT OF 
VOCATIONAL REHABILITATION WITH THE OBJECTIVE OF TRAINING HERSELF 
IN * FLORAL TECHNOLOGY’ . ' .

Claimant contended the employer refused to pay her any

TEMPORARY TOTAL DISABILITY WHILE SHE WAS IN SCHOOL AND SHE RE
QUESTED A HEARING CONTESTING SUCH REFUSAL. . ON AUGUST 1 5 , 1 9 74 THE
PARTIES STIPULATED THAT THE ISSUES BEFORE THE REFEREE OF WHETHER 
OR NOT CLAIMANT WAS ENTITLED TO TEMPORARY TOTAL DISABILITY COM
PENSATION WHILE ATTENDING VOCATIONAL REHABILITATION BE RESOLVED 
BY THE EMPLOYER’S AGREEMENT TO BE RESPONSIBLE FOR THIS VOCATIONAL 
REHABILITATION TRAINING FOR A PERIOD OF APPROXIMATELY 2 0. MONTHS.
THE REFEREE APPROVED THIS STIPULATION ON AUGUST 2 9 , 1 9 74 AND
CLAIMANT WAS AWARDED TEMPORARY TOTAL DISABILITY COMPENSATION 
COMMENCING JUNE 4 , 1 9 74 AND CONTINUING UNTIL SHE HAD COMPLETED
HER PRESENT VOCATIONAL REHABILITATION TRAINING.

On FEBRUARY 2 6 , 1 975 A DETERMINATION ORDER WAS MAILED
WHEREIN CLAIMANT WAS AWARDED TEMPORARY TOTAL DISABILITY COMPEN
SATION ’PER STIPULATION APPROVED BY REFEREE AUGUST 2 9 , 1 9 74 . ’

On MARCH 2 0 , 1 97.5 , RALPH TODD, VOCATIONAL REHABILITATION
COORDINATOR OF THE DISABILITY PREVENTION DIVISION, ADVISED CLAIMANT 
BY LETTER THAT THE BOARD WAS TERMINATING SPONSORSHIP OF HER VOCA
TIONAL REHABILITATION PROGRAM EFFECTIVE; MARCH 3 1 , 1 9 7 5 BECAUSE
SHE WAS NOT MAKING SATISFACTORY PROGRESS TOWARDS HER VOCATIONAL 
OBJECTIVE AND BECAUSE PRESENT MEDICAL INFORMATION INDICATED SHE 
HAD NO VOCATIONAL HANDICAP WHICH RESULTED FROM HER ON THE JOB IN
JURY. THE EMPLOYER PAID PURSUANT TO THE STIPULATION UNTIL MR.
TODD HAD DETERMINED THAT CLAIMANT WAS NO LONGER ELIGIBLE FOR THE 
BOARD’S REHABILITATION PROGRAM, THEN STOPPED. CLAIMANT CONTENDS 
THIS IS NOT COMPLIANCE WITH THE STIPULATION AND ORDER.

The referee found that the employer had not strictly com
plied WITH THE STIPULATION BECAUSE IT WAS IMPOSSIBLE FOR IT TO DO 
SO. THE STIPULATION CALLED FOR PAYMENT ’FOR A PERIOD OF APPROXI
MATELY 2 0 MONTHS. ’ THIS IS RATHER VAGUE AND BECAUSE OF THE VAGUE
NESS, THE REFEREE, IN APPROVING THE STIPULATION, ORDERED PAYMENT 
OF TEMPORARY TOTAL DISABILITY COMPENSATION ONLY ( UNDERSCORED) FOR 
THE PERIOD OF CLAIMANT* S ’ PRESENT VOCATIONAL TRAINING. ’ NO APPEAL 
WAS TAKEN FROM THIS ORDER OF APPROVAL BY EITHER PARTY. ORS 6 5 6.26 8 ( 1 ) 
FORBIDS CLOSING CLAIMS OR TERMINATION OF TEMPORARY TOTAL DISABILITY 
UNTIL A WORKMAN IS MEDICALLY STATIONARY AND A WORKMAN HAS COM
PLETED ’ANY AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION THAT 
HAS BEEN PROVIDED ACCORDING TO RULES ADOPTED PURSUANT TO ORS 656.728. '

The referee found no claim had been made that claimant's

ENTITLEMENT TO BOARD SPONSORSHIP OF HER VOCATIONAL REHABILITATION 
PROGRAM WAS IMPROPERLY TERMINATED BY MR. TODD AND HE CONCLUDED 
THAT THE REFEREE1 S ORDER APPROVING THE STIPULATION LIMITED THE 
EMPLOYER’S LIABILITY FOR TIME LOSS TO THE PERIOD DURING WHICH 
CLAIMANT WAS VOCATIONALLY HANDICAPPED AND THAT UNDER THE UNUSUAL 
CIRCUMSTANCES OF THIS PARTICULAR CASE THE EMPLOYER HAD COMPLIED 
WITH THE REFEREE* S ORDER APPROVING THE STIPULATION.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND
INGS AND CONCLUSIONS OF THE REFEREE.

ORDER

The order of the1 referee dated august 25, 1975 is affirmed.

114-



WCB CASE NO. 74-3410 JANUARY 29, 1976 

EUGENE KING, CLAIMANT
GRANT, FERGUSON AND CARTER,

CLAIMANT' S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF
CROSS REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore,

The fund requests board review of the referee' s order which

AWARDED CLAIMANT 2 8 8 DEGREES FOR 90 PER CENT UNSCHEDULED LOW BACK 
DISABILITY, CONTENDING THAT CLAIMANT'S REFUSAL TO SUBMIT TO SUR

GERY WAS UNREASONABLE AND THAT THE DETERMINATION ORDER MAILED 
OCTOBER 1 2 , 1 9 73 WHICH AWARDED 64 DEGREES FOR 2 0 PER CENT UNSCHED
ULED LOW BACK DISABILITY BE REINSTATED UNTIL SUCH TIME AS CLAIMANT 
ACCEPTED THE RECOMMENDED SURGERY.

The claimant cross requests review by the BOARD of the ref
eree's ORDER CONTENDING THAT HE IS PERMANENTLY AND TOTALLY DIS
ABLED.

Claimant suffered a compensable injury on December 8 , i 9 7 i ,
AT THAT TIME HE WAS A 38 YEAR OLD HEAD CHAINMAN WORKING FOR THE 
STATE HIGHWAY DIVISION (REFERRED TO AS HIGHWAY). DR. WEINMAN,
AN ORTHOPEDIC PHYSICIAN, ON DECEMBER 15, 1971, DIAGNOSED A SPON
DYLOLISTHESIS, L5 —SI , MILDLY SYMPTOMATIC - BY FEBRUARY 1 9 72 DR. 
WEINMAN CONSIDERED CLAIMANT A CANDIDATE FOR SURGERY. IN MARCH 
1 9 7 2 DR. CAMPAGNA, A NEUROSURGEON, DIAGNOSED POST—TRAUMATIC 
AGGRAVATION OF THE SPONDYLOLISTHESIS FOUND AT L5-S1 .

In APRIL 1 97 3 DR. G1LSDORF, AN ORTHOPEDIC SURGEON, SAID 
CLAIMANT'S CERVICAL OCCIPITAL DISCOMFORT WAS POSSIBLY CONTRI

BUTED TO BY MILD CERVICAL SPONDYLOSIS BUT WAS PREDOMINANTLY TEN- 
SIONAL. WITH RESPECT TO THE LOW BACK PROBLEM, DR. GILSDORF FELT 
CLAIMANT HAD A MAJOR DEGREE OF SYMPTOMS WITH LUMBOSACRAL INSTA
BILITY DIRECTLY RELATED TO THE SPONDYLOLISTHESIS WITH A QUESTIONABLE 
HISTORY OF RADICULITIS. HE FELT THAT WITHOUT SURGICAL TREATMENT 
CLAIMANT'S CONDITION WAS STATIONARY BUT IN VIEW'OF HIS LIMITATION 
AND HIS. DESIRE TO CONTINUE WORKING, DR, GILSDORF RECOMMENDED A 
GILL PROCEDURE AND A POSTEROLATERAL L5-S1 FUSION. ALTHOUGH CLAIM
ANT STATED HE COULD NOT TOLERATE HIS CONTINUING PAIN DISTRESS, HE 
WAS RELUCTANT TO UNDERGO ANY MAJOR SURGERY.

Claimant has an eleventh grade education and obtained a ged

WHILE SERVING IN THE MILITARY SERVICE. UPON DISCHARGE FROM THE 
SERVICE IN 1955, HE WENT TO WORK FOR H IGHWAY. BETWEEN 1 9 5 5 AND 
1 9 6 5 HE DID VARIOUS TYPES OF WORK ALL STRENUOUS AND PHYSICALLY 
DEMANDING IN NATURE. FOLLOWING THE INJURY CLAIMANT WAS TRANS
FERRED TO LIGHTER DUTY INCLUDING INSPECTIONS IN THE FIELD AND CLERI
CAL WORK IN THE OFFICE. AT THE PRESENT TIME HE IS CONFINED TO OFFICE 
WORK ALONE, AND UNABLE TO WORK A FULL 8 HOUR DAY. HE HAS A TOTALLY 
INDIVIDUALIZED WORK SCHEDULE WHICH ALLOWS HIM TO WORK FOR TWO OR 
THREE HOURS AND THEN RETURN HOME AND PLACE HIMSELF IN TRACTION 
UNTIL HE IS AFFORDED SUFFICIENT RELIEF FROM HIS PAIN TO RETURN TO 
THE JOB. HIGHWAY IS AWARE OF CLAIMANT' S PROBLEMS AND RESPECTS 
CLAIMANT, CONSIDERS HIM AS AN OUTSTANDING EMPLOYE, HOWEVER, THE 
FAVORABLE SCHEDULING OF HIS TIME COULD NOT BE CONTINUED INDEFINITELY. 
IF CLAIMANT WERE AN APPLICANT FOR EMPLOYMENT HE WOULD NOT BE HIRED 
IN HIS PRESENT CONDITION AND HAD HE NOT HAD SUBSTANTIAL SERVICE WITH 
HIGHWAY, HE PROBAB LY. WOULD ALREADY HAVE BEEN TERMINATED.
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The referee found quite conceivably that claimant’s condition

WOULD BE IMPROVED BY THE SURGERY RECOMMENDED BY DR. GILSDORF, WHOSE 
OPINION WAS THAT THE RECOMMENDED SURGERY WOULD STAND EXCELLENT 
CHANCES OF DECREASING CLAIMANT’S LOW BACK SYMPTOMS.

The referee found that claimant is, at the present time,
EMPLOYED, THEREFORE HE CANNOT BE CONSTRUED AS PERMANENTLY AND 
TOTALLY DISABLED. CLAIMANT HAS THE INTELLECTUAL, EDUCATIONAL AND 
PERSONAL ATTRIBUTES REQUISITE TO RETRAINING - HOWEVER, THE LIMI
TATIONS IMPOSED BY HIS PHYSICAL CONDITION ARE CLEARLY SUBSTANTIAL 
BOTH WITH RESPECT TO RETRAINING AND WITH RESPECT TO CONTINUED 
EMPLOYMENT OR RE-EMPLOYMENT.

The referee further found claimant HAD discussed THE RECOM

MENDED SURGERY WITH DR. GILSDORF WHO ADVISED HIM THAT IT WAS A 
MAJOR OPERATION WITH ATTENDANT DANGER AND HE COULD NOT GUARANTEE 
SUCCESS AND THAT THE RESULTS MIGHT BE A WORSENING OF HIS CONDITION. 
CLAIMANT ALSO HAD DISCUSSED THE SURGERY WITH HALF A DOZEN PERSONS 
WHO HAD HAD SPINAL FUSION SURGERY AND EACH ADVISED CLAIMANT AGAINST 
THE SURGERY.

The referee concluded that under the circumstances, claim
ant’s REFUSAL TO SUBMIT TO THE RECOMMENDED SURGERY WAS NOT UN
REASONABLE TO THE DEGREE THAT IT PRECLUDED HIM FROM RECEIVING 
COMPENSATION BENEFITS.

The referee found, based upon dr. gilsdorf's report, that
WITHOUT THE RECOMMENDED S UR GE R Y . C LA I MA NT WAS PERMANENTLY RE
STRICTED TO HIS MINIMAL STRESSFUL ACTIVITIES IN WHICH HE IS PRESENTLY 
INVOLVED. CLAIMANT COULD NOT TOLERATE ANY SUSTAINED STANDING OR 
SITTING, COULD NOT TOLERATE WORKING IN A STOOPED OR FLEXED POSITION 
AND COULD NOT TOLERATE ANY SIGNIFICANT LIFTING. THE REFEREE CONCLUDED 
THAT BECAUSE OF THESE LIMITATIONS CLAIMANT HAS BEEN EXCLUDED FROM 
A SUBSTANTIAL PART OF THE INDUSTRIAL LABOR MARKET AND HAS SUFFERED 
A LOSS OF WAGE EARNING CAPACITY EQUAL TO 90 PER CENT.

The referee further concluded that should claimant's employ
ment WITH HIGHWAY BE TERMINATED AND CLAIMANT THEN BE FOUND INCAP
ABLE OF RETRAINING FOR EMPLOYMENT WITHIN HIS PHYSICAL CAPACITY THE 
REFEREE WOULD CONSIDER IT APPROPRIATE FOR THE BOARD, ON ITS OWN 
MOTION, TO FIND CLAIMANT PERMANENTLY AND TOTALLY DISABLED.

The BOARD, ON DE NOVO REVIEW, FEELS THAT THERE IS NOT ADEQUATE 
MEDICAL TESTIMONY IN THE RECORD WITH RESPECT TO THE NECESSITY FOR 
THE RECOMMENDED SURGERY NOR THE EXTENT OF CLAIMANT'S DISABILITY 
AT THE PRESENT TIME AND, THEREFORE, THE MATTER SHOULD BE REMANDED 
TO THE REFEREE TO MAKE ARRANGEMENTS FOR ENROLLING CLAIMANT AT THE
disability prevention division for both a physical and psychological
EVALUATION OF HIS CONDITION. UPON RECEIPT OF THE REPORTS AND RECOM
MENDATIONS RESULTING FROM THESE EXAMINATIONS, THE REFEREE SHALL 
MAKE SAID REPORTS A PART OF THE RECORD, ALLOW ALL PARTIES TO FILE 
AMENDED ARGUMENTS, IF DESIRED, AND, BASED THEREUPON, ENTER A 
FINAL AND APPEALABLE ORDER.

ORDER

This matter is remanded to referee john f, drake with in
structions TO ARRANGE FOR CLAIMANT TO BE ENROLLED AT THE DISABILITY 
PREVENTION DIVISION IN PORTLAND FOR A PHYSICAL AND PSYCHOLOGICAL 
EXAMINATION AND EVALUATION AND FOR SUCH APPROPRIATE RECOMMENDATIONS 
FOR THE TREATMENT OF CLAIMANT’S CONDITION AS MAY BE FORTHCOMING 
AS A RESULT OF SAID EXAMINATION AND EVALUATION,
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Claimant shall receive temporary total disability compensa
tion DURING HIS STAY AT THE CENTER - THE PERMANENT PARTIAL DISABILITY 
COMPENSATION AWARDED BY THE REFEREE IN HIS ORDER DATED AUGUST 2 1 ,
1 97 5 SHALL BE SUSPENDED ON THE DATE CLAIMANT ARRIVES AT THE CENTER 
AND REINSTATED WHEN HE LEAVES THE CENTER. THE EXPENSES OF THIS PRO
CEDURE SHALL BE PAID BY THE EMPLOYER.

Upon conclusion of the examination and evaluation, the reports
THEREOF SHALL BE SUBMITTED TO THE REFEREE FOR A RECONSIDERATION OF 
HIS OPINION AND ORDER DATED AUGUST 2 1 , 1 9 7 5 .

Claimant's counsel is awarded as a reasonable attorney's fee,
2 5 PER CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION PAYABLE 
PURSUANT TO THIS ORDER OF REMAND PAYABLE FROM SAID COMPENSATION,
AS PAID, TO MAKE A MAXIMUM OF 4 0 0 DOLLARS.

WCB CASE NO. 75-518 JANUARY 29, 1976

LAMBROS AGOURIDAS, CLAIMANT
POZ2 1, WILSON AND ATCHISON,

CLAIMANT* S ATTYS.
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The EMPLOYER REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHICH AWARDED CLAIMANT PERMANENT TOTAL DISABILITY EFFECTIVE 
JUNE 1 2 , 1 9 7 5 .

Claimant, now 6 1 years old, was employed as a furniture

WORKER BY THE EMPLOYER WHEN HE SUSTAINED A COMPENSABLE RIGHT 
SHOULDER AND RIGHT FOREARM INJURY ON DECEMBER 1 2 , 1 9 73 - CLAIMANT
ALSO INJURED HIS RIGHT HAND. HE WAS FIRST SEEN BY DR. NATHAN, A 
HAND SURGEON. THERE WAS SOFT TISSUE LACERATION OVER THE DORSAL 
ASPECT OF THE HAND AT THE LEVEL OF THE BASES OF THE SECOND AND THIRD 
METACARPALS AND ALSO LACERATION OF THE EXTENSOR CARPI RADIALIS 
LONGUS. AFTER THE INITIAL SURGERY BY DR. NATHAN, THE WOUNDS HEALED 
WITHOUT PROBLEMS, HOWEVER, CLAIMANT'S LONG TERM PROBLEM HAS BEEN 
CONTINUED DISABILITY OF THE RIGHT HAND WITH A REFLEX SYNTHETIC DYS
TROPHY-TYPE PROBLEM IN THE HAND ASSOCIATED WITH A SHOULDER PAIN, 
COMPATIBLE WITH A HAND-SHOULDER SYNDROME.

Claimant was examined by dr. vessely, an orthopedist, and

BY DR. CRUICKSHANK, A NEUROLOGIST. THE LATTER RECOMMENDED A 
SYMPATHECTOMY TO ALLEVIATE THE SHOULDER PAIN BUT THIS PROCEDURE 
WAS REJECTED BY THE CLAIMANT.

The claim was closed by a determination order mailed January 6 ,
1 975 WHEREIN CLAIMANT RECEIVED 112 DEGREES FOR 7 5 PER CENT LOSS OF 
RIGHT FOREARM AND 160 DEGREES FOR 50 PER CENT UNSCHEDULED (RIGHT 
SHOULDER) DISABILITY.

The referee found that the award made by the determination
ORDER ADEQUATELY REFLECTED THE PHYSICAL DISABILITY TO CLAIMANT'S 
RIGHT SHOULDER AND RIGHT ARM, HOWEVER, THE QUESTION TO BE DETER
MINED WAS WHETHER CLAIMANT WAS ENTITLED TO AN AWARD OF PERMANENT 
TOTAL DISABILITY UNDER THE ODD-LOT DOCTRINE. CLAIMANT CAN ONLY 
SPEAK THROUGH AN INTERPRETER, HE KNOWS VERY FEW ENGLISH WORDS,
HE DOES SPEAK GREEK, . HE HAS THE EQUIVALENT OF LITTLE MORE THAN
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AN ELEMENTARY EDUCATION. HE WAS BORN IN TURKEY AND. LATER MOVED 
TO GREECE AND CAME TO THE UNITED STATES IN 1 9 6 9 . CLAIMANT'S ENTIRE 
WORK EXPERIENCE HAS BEEN PRINCIPALLY IN FURNITURE MANUFACTURING, 
ALTHOUGH HE DID WORK FOR 1 1 MONTHS IN A GREEK RESTAURANT AS A JANI
TOR. AS A FURNITURE WORKER CLAIMANT TESTIFIED HE COULD PERFORM 
ALL HAND OPERATIONS NECESSARY IN MAKING FURNITURE.

The referee found that claimant's testimony, together with
MEDICAL EVIDENCE, ESTABLISHED BEYOND DOUBT CLAIMANT'S INABILITY 
TO RETURN TO FURNITURE MANUFACTURING, AND H IS E DUC AT ION, AGE AND 
INABILITY TO SPEAK ENGLISH RENDERED HIM UNSUITABLE FOR VOCATIONAL 
REHABILITATION. THE REFEREE GAVE SOME THOUGHT TO CLAIMANT’ S RE

FUSAL TO UNDERGO THE SYMPATHECTOMY WHICH MIGHT HAVE: RELIEVED THE 
RIGHT SHOULDER PAIN AND INCREASED HIS RIGHT SHOULDER MOTION, BUT 
CONCLUDED THAT THIS ACTION ON THE PART OF THE CLAIMANT DID NOT CON
STITUTE A REFUSAL TO ACCEPT FURTHER MEDICAL TREATMENT TO THE EXTENT 
OF JUSTIFYING A WITHHOLDING OF BENEFITS.

The referee concluded that claimant's scheduled and unsched
uled DISABILITIES TOGETHER PRECLUDED HIM FROM RETURNING TO ANY TYPE 
OF WORK FOR WHICH HE WAS QUALIFIED AND THAT HE HAD SUSTAINED THE 
BURDEN OF PROVING THAT HE WAS PERMANENTLY AND TOTALLY DISABLED.

The board, on de novo review, notes that neither party filed

A BRIEF AND BASED UPON THE MEDICAL REPORTS AS WELL AS THE TESTIMONY 
OF THE CLAIMANT TAKEN THROUGH AN INTERPRETER, FINDS THAT CLAIMANT 
IS PERMANENTLY AND TOTALLY DISABLED AS OF THE DATE OF THE HEARING.

ORDER
The order of the referee dated june 25, 1975 is affirmed. 

Claimant's attorney is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-2197 J ANUARY 29, 1976 

MARY ANN JOHNSON, CLAIMANT
RICHARD H. RENN, CLAIMANT'S ATTY.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
DEFENSE ATTYS.

REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant seeks board review of a referee's order which
APPROVED THE EMPLOYER'S DENIAL OF HER AGGRAVATION CLAIM AND FOUND 
NO EVIDENCE TO JUSTIFY THE IMPOSITION OF A PENALTY AND ATTORNEY 
FEE.

Claimant first experienced low back problems in 1970, on

JUNE 2 3 , 1 97 2 , WHILE EMPLOYED AT BOISE CASCADE, SHE SUFFERED A
COMPENSABLE INJURY TO HER BACK FOR WHICH SHE WAS HOSPITALIZED FOR 
TRACTION. THE CLAIM WAS CLOSED WITHOUT AN AWARD FOR PERMANENT 
DISABILITY ON NOVEMBER 1 0 , 1 9 72 . ON APPEAL BOTH THE REFEREE AND
THE BOARD AFFIRMED THE DETERMINATION ORDER.

In AUGUST OR SEPTEMBER, 1 97 3 CLAIMANT WAS EMPLOYED AT 
WHITE' S ELECTRONICS, INC. - HER JOB ALLOWED HER TO SIT MOST OF THE
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TIME AND INVOLVED NO HEAVY LIFTING, SOMETIME IN FEBRUARY, 1 9 74 , 
CLAIMANT WAS HOSPITALIZED AGAIN WITH AN EPISODE OF LOW BACK PAIN 
AND, ON JUNE 1 9 , 1 97 4 A SECOND DETERMINATION ORDER AWARDED NO PER
MANENT DISABILITY,

During January and February, 1975 claimant had episodes where
HER BACK WOULD ’ GET A CATCH* AND CAUSE PAIN, ON MARCH 31 , 1975,
WHILE VACUUMING, AN EPISODE OCCURRED WHICH NECESSITATED HER BEING 
HOSPITALIZED FOR CARE AND TREATMENT, SHE WAS RELEASED ON APRIL 5,
1 97 5 , RE—HOSPITALIZED AND RELEASED ON APRIL 2 3 , 1 97 5 , DR, ANDERSON
FELT CLAIMANT SUFFERED RECURRENT LUMBOSACRAL SPRAIN AND RECOM
MENDED EXERCISES WHICH CLAIMANT HAD NOT BEEN DOING.

On MAY 1 9 , 1 97 5 , CLAIMANT'S COUNSEL FILED AN AGGRAVATION
CLAIM, CONTENDING CLAIMANT’S CONDITION REQUIRING HOSPITALIZATION 
DURING 1 9 7 5 , WAS AN AGGRAVATION OF HER COMPENSABLE INDUSTRIAL 
INJURY SUSTAINED JUNE 2 3 , 1 972 . THIS WAS DENIED BY THE EMPLOYER.

The referee found no medical evidence that claimant’s 1972
INJURY WAS A MATERIAL CONTRIBUTING CAUSE OF ANY CHRONIC BACK CON
DITION OR TO CLAIMANT’S BACK CONDITION IN 1 9 7 5 WHICH CAUSED HER TO 
BE HOSPITALIZED, WITHOUT SUCH EXPERT MEDICAL TESTIMONY SHOWING 
A CAUSAL RELATIONSHIP, SHE CONCLUDED CLAIMANT’S CLAIM OF AGGRA
VATION MUST FAIL.

The board, on de novo review, concurs in the findings and

CONCLUSIONS OF THE REFEREE AND AFFIRMS AND ADOPTS HER ORDER.

ORDER
The ORDER OF THE REFEREE DATED SEPTEMBER 2 9 , 1 97 5 IS AFFIRMED

SAIF CLAIM NO. SC 287424 JANUARY 30, 1976

TED E. TAYLOR, CLAIMANT
EVOHL MALAGON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY,
AMENDED OWN MOTION PROCEEDING REFERRED FOR HEARING

On NOVEMBER 13, 1975, THE BOARD ISSUED AN OWN MOTION ORDER
REFERRING TO THE HEARINGS DIVISION THE REQUEST MADE BY THE FUND ON 
OCTOBER 2 9 , 1 9 7 5 THAT CONSIDERATION BE GIVEN TO THE CANCELLATION
OF THE PERMANENT TOTAL DISABILITY AWARD GRANTED TO CLAIMANT ON 
JULY 5,1975.

Claimant’s claim for his December 29, 1970 injury was ini
tially CLOSED ON A ’medical ONLY* BAS I S ON FEBRUARY 9, 1971 - THE
FIRST ADMINISTRATIVE CLOSURE, ERRONEOUSLY IDENTIFIED AS A SECOND 
DETERMINATION ORDER MAILED JUNE 6 , 1 9 72 , STATES THAT AGGRAVATION
RIGHTS WILL COMMENCE AS OF FEBRUARY 9, 1971. THIS IS INCORRECT
AND SUCH RIGHTS DID NOT COM MENCE UNTIL JUNE 6, 1972.

Therefore, the board will not exercise its own motion juris
diction PURSUANT TO ORS 6 5 6.2 7 8 . HOWEVER, AN AWARD OF COMPENSA
TION GIVEN A WORKMAN SHALL BE SUBJECT TO PERIODIC EXAMINATION AND 
ADJUSTMENT IN CONFORMITY WITH ORS 6 5 6.2 6 8 AND ANY PARTY MAY RE
QUEST A HEARING ON ANY DISPUTE (THEREON) PURSUANT TO ORS 6 56.2 83 . 
ORS 6 5 6.3 2 5 (3 ) (4 ) (UNDERSCORED).

The matter has been set for hearing on February 5 , i 97 6 ,

1 1 9



THE ISSUES ARE NOT CHANGED WITH RESPECT TO EITHER PARTY, AND THE 
BOARD STILE DOES NOT HAVE SUFFICIENT EVIDENCE UPON WHICH TO GIVE 
CONSIDERATION TO THE FUND1 S REQUEST.

Therefore, the matter remains referred to the hearings

DIVISION WITH INSTRUCTIONS TO HOED A HEARING AND TAKE EVIDENCE ON 
THE ISSUE OF WHETHER CLAIMANT IS, AT THE PRESENT TIME, PERMANENTLY 
AND TOTALLY DISABLED. HOWEVER, UPON CONCLUSION OF THE HEARING,
THE REFEREE SHALL ENTER A FINAL AND APPEALABLE ORDER. THE FUND'S 
REQUEST SHALL BE TREATED AS HAVING BEEN MADE UNDER THE PROVISIONS 
OF ORS 656.325 (3) (4) RATHER THAN ORS 656.278.

WCB CASE NO. 75-3872 JANUARY 30, 1976 

HARLEY SHORT, CLAIMANT
EVOHL F. MALAGON, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER REMANDING FOR HEARING

On JANUARY 2 0 , 1 976 THE CLAIM ANT REQUESTED THE BOARD TO
EXERCISE ITS OWN MOTION JURISDICTION UNDER THE PROVISIONS OF ORS 
6 5 6.2 7 8 AND REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY SUFFERED ON 
JANUARY 11,1968.

C LA IM ANT WAS ORIG IN ALLY INJURED ON JANUARY 1 1 , 1968 WHILE
IN THE EMPLOY OF UNISPHERE, INC. , WHOSE WORKMEN' S COMPENSATION 
COVERAGE WAS FURNISHED BY AETNA CASUALTY AND SURETY COMPANY. A 
DETERMINATION ORDER MAILED MAY 7 , 1 96 8 AWARDED CLAIMANT 32 DEGREES
FOR 1 0 PER CENT UNSCHEDULED DISABILITY. ON MARCH 2 6 , 1 9 70 A SECOND
DETERMINATION ORDER AWARDED CLAIMANT AN ADDITIONAL 4 8 DEGREES,
AND ON NOVEMBER 7 , 1 9 72 A THIRD DETERMINATION ORDER AWARDED AN
ADDITIONAL 32 DEGREES GIVING CLAIMANT A TOTAL OF 1 1 2 DEGREES FOR 
HIS UNSCHEDULED DISABILITY AT THAT TIME. CLAIMANT'S AGGRAVATION 
RIGHTS HAVE EXPIRED.

On DECEMBER 24, 1975, THE CLAIMANT REQUESTED A HEARING ON

THE DENIAL BY SAIF, DATED DECEMBER 1 9 , 1 975 , OF AN INDUSTRIAL
INJURY ALLEGED TO HAVE BEEN SUFFERED ON FEBRUARY 2 7 , 1 975 WHILE
IN THE EMPLOY OF LANE COUNTY, WHOSE WORKMEN'S COMPENSATION 
COVERAGE WAS FURNISHED BY SAIF.

The EVIDENCE BEFORE THE BOARD, AT THE PRESENT TIME, IS NOT 
SUFFICIENT FOR IT TO DETERMINE THE MERITS OF THE REQUEST TO RE
OPEN THE 1 96 9 CLAIM. THE QUESTION IS WHETHER CLAIMANT HAS SUF
FERED A NEW INJURY WHICH WOULD BE THE RESPONSIBILITY OF SAIF OR 
HAS SUFFERED AN AGGRAVATION OF THE 1 96 8 INJURY WHICH WOULD BE THE 
RESPONSIBILITY OF AETNA CASUALTY AND SURETY COMPANY.

The matter is, therefore, referred to the hearings division

WITH INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE 
OF WHETHER CLAIMANT HAS AGGRAVATED HIS 1 96 8 INJURY OR SUFFERED A 
NEW INJURY AS THE RESULT OF THE INCIDENT OF FEBRUARY 2 7 , 1 97 5 . UPON
CONCLUSION OF THE HEARING IF THE REFEREE FINDS CLAIMANT HAS SUF
FERED AN AGGRAVATION OF THE 1 96 8 INJURY, HE SHALL CAUSE A TRAN
SCRIPT OF THE PROCEEDING TO BE PREPARED AND SUBMITTED TO THE BOARD 
WITH HIS RECOMMENDATIONS — HOWEVER, IF THE REFEREE SHALL FIND 
CLAIMANT SUFFERED A NEW INJURY, HE SHALL ENTER A FINAL AND APPEAL- 
ABLE ORDER THEREON.

1 2 0



CLAIM NO. E42 CC 98720 RG JANUARY 30, 1976

ERNEST ALLEY, CLAIMANT/
EMMONS, KYLE, KROPP AND KRYGER,

claimant's ATTYS.
COLLINS, FERRIS AND VELURE,

DEFENSE ATTYS.
OWN MOTION ORDER REMANDING FOR HEARING

On DECEMBER II, 1975, C LA IM ANT REQUESTED THE BOARD TO EXER
CISE ITS OWN MOTION JURISDICTION UNDER THE PROVISIONS OF ORS 6 56.2 7 8 
AND REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY WHICH HE SUFFERED ON 
FEBRUARY 4 , 1 96 9 WHILE WORKING FOR OREGON CONSTRUCTION COMPANY,
WHOSE WORKMEN1 S COMPENSATION COVERAGE WAS FURNISHED BY AETNA 
CASUALTY AND SURETY COMPANY.

The CLAIM FOR THE COMPENSABLE INJURY OF FEBRUARY 4, 1969
WAS ACCEPTED AND CLOSED BY A DETE Rl\41N AT ION ORDER MAILED OCTOBER 2 I ,
1 96 9. CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED WITH RESPECT TO 
THAT COMPENSABLE INJURY. '

In SUPPORT OF HIS PETITION FOR board's OWN MOTION JURISDICTION, 
THE CLAIMANT SUBMITTED REPORTS FROM DR. K. CLAIR ANDERSON DATED 
OCTOBER 6 , 1 9 7 5 AND' NOVEMBER 1 4 , 1 97 5 - THE FIRST INDICATES THAT
CLAIMANT HAS DEVELOPED ACUTE SYMPTOMS CONSISTENT WITH AN EXTRUDED 
DISC AND IN DR. ANDERSON*S OPINION WERE DIRECTLY RELATED TO RE
CURRENT EPISODES OF DIFFICULTY CLAI MANT HAS HAD IN THE PAST INCLUDING 
HIS ORIGINAL INDUSTRIAL INJURY OF FEBRUARY 1 96 9 , THE REPORT OF 
NOVEMBER 1 4 , 1 9 7 5 INDICATES CLAIMANT UNDERWENT A PARTIAL HEMILA
MINECTOMY WITH DISC EXCISION AND FUSION FROM L4 TO SI ON SEPTEM
BER 261, 1 975 ,

In AUGUST 1 9 7 2 CLAIMANT, WHILE WORKING FOR'THE STATE HIGH
WAY DEPARTMENT, WHOSE INSURANCE CARRIER WAS, AND STILL IS, THE 
STATE ACCIDENT INSURANCE FUND, SUFFERED AN INJURY WHICH WAS ULTI
MATELY FOUND TO BE A ' NEW INJURY' RATHER THAN AN AGGRAVATION OF 
THE 1 969 INJURY. A REQUEST FOR HEARING, APPEALING BOTH THE DETER
MINATION ORDER RELATING TO THE 1 9 6 9 INJURY AND THE DETERMINATION 
ORDER RELATING TO THE 1 9 72 INJURY, WAS MADE AND, AFTER HEARING,
AN ORDER WAS ISSUED ON NOVEMBER 2 0 , 1 9 73 WHEREBY CLAIMANT WAS
AWARDED AN ADDITIONAL 4 8 DEGREES FOR A TOTAL OF 96 DEGREES FOR HIS 
1 9 6 9 INJURY AND THE AWARD OF 4 8 DEGREES FOR 15 PER CENT FOR THE 
1 972 INJURY WAS AFFIRMED.

Claimant' s aggravation rights with respect to the 1972 in
jury HAVE NOT EXPIRED - HOWEVER, DR. ANDERSON RELATES CLAIMANT'S 
CURRENT DIFFICULTIES TO THE FEBRUARY 1 96 9 INJURY.

THE EVIDENCE BEFORE THE BOARD IS NOT SUFFICIENT FOR IT TO 
DETERMINE THE MERITS OF THE REQUEST TO REOPEN THE 1 969 CLAIM, 
THEREFORE, THE MATTER IS REFERRED TO THE HEARINGS DIVISION WITH 
INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE OF 
WHETHER CLAIMANT'S PRESENT CONDITION CONSTITUTES AN AGGRAVATION 
OF HIS 1 96 9 INJURY. UPON CONCLUSION OF THE HEARING, THE REFEREE 
SHALL CAUSE A TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED AND 
SUBMITTED TO THE BOARD TOGETHER WITH RECOMMENDATIONS AS TO THE 
ISSUE.
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WCB CASE NO. 74-4517-E JANUARY 30, 1976

KATHERINE VANDERPOOL, CLAIMANT
JONES, LANG, KLEIN, WOLF AND SMITH, 

claimant’s ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF
CROSS REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The state accident insurance fund requests board review of 
THE referee’s ORDER WHICH AFFIRMED A DETERMINATION ORDER MAILED 
SEPTEMBER 1 8, 1974 WHEREBY CLAIMANT WAS DETERMINED TO BE PERMA
NENTLY AND TOTALLY DISABLED, DIRECTED SAIF TO PAY CERTAIN DISPUTED 
MEDICAL BILLS AND ASSESSED A PENALTY AND ATTORNEY FEE FOR REQUEST
ING A HEARING WITHOUT HAVING REASONABLE GROUNDS THEREFOR. THE 
CLAIMANT CROSS REQUESTS BOARD REVIEW OF A PORTION.OF THE REFEREE1 S 
ORDER, ALLEGING THAT THE REFEREE FAILED TO ASSESS PENALTIES AND 
attorney’s fees for the fund’s FAILURE TO PAY MEDICAL BILLS, DID 
NOT REQUIRE THE FUND TO PAY THE WITNESS FEE OF DR. KANE AND DID NOT 
AWARD A SUFFICIENT ATTORNEY’S FEE.

Claimant SUFFERED A COMPENSABLE INJURY ON AUGUST 13, 1973

WHEN SHE SLIPPED AND INJURED HER LOW- BACK, RIGHT HIP AND HER STER
NUM. SHE HAS HAD CONTINUOUS PAIN IN HER LOW BACK AND MID BACK BELOW 
THE LEFT SHOULDER BLADE SINCE THAT DATE. SHE HAS NOT RETURNED TO 
WORK.

Ult IMATELY, CLAIMANT CAME UNDER THE CARE OF DR,. KANE, WHO 
HAS BEEN HER TREATING PHYSICIAN SINCE JANUARY 1974 . DR. KANE TESTI
FIED AT THE HEARING THAT CLAIMANT WAS SUFFERING FROM MULTIPLE MYE
LOMA, A CANCER OF THE BONE MARROW. DR. KANE; HAD ADVISED THE FUND 
ON FEBRUARY 20, 1974 OF THIS CONDITION AND ON MARCH 1 2 , 1974 THE
FUND DENIED RESPONSIBILITY FOR IT. SUBSEQUENTLY CLAIMANT REQUESTED 
A HEARING ON THE PARTIAL DENIAL B UT. A DISPUTED CLAIM SETTLEMENT 
WAS APPROVED JULY 2 8 , 1 9 74 WHEREBY CLAIMANT WITHDREW HER REQUEST
FOR HEARING AND THE FUND PAID HER 2 00 DOLLARS. WITH THE EXPRESS 
UNDERSTANDING THAT HER CLAIM FOR MULTIPLE MYELOMA WOULD REMAIN 
IN THE DENIED STATUS.

The referee found that there was no medical evidence that

CLAIMANT HAD ANY BACK PROBLEMS PRIOR T(? HER INJURY OF AUGUST 1 9 ,
1 9 7 3 , BUT FROM THAT TIME SHE HAD CONTINUING WORSENING BACK PAIN 
AND THAT WHILE SHE WAS BEING TREATED FOR THIS PAIN, SHE WAS ALSO 
SUFFERING FROM MULTIPLE MYELOMA. THE REFEREE;FOUND IT COULD 
HAVE BEEN POSSIBLE THAT SHE WOULD HAVE SUFFERED FROM THE SAME 
CONDITIONS EVEN HAD SHE NOT HAD THE MULTIPLE MYELOMA — IT WAS LESS 
POSSIBLE THAT SHE WOULD HAVE. HAD THE SAME SYMPTOMS FROM THE 
MULTIPLE MYELOMA ALONE. DR. KANE WAS UNABLE TO DISTINGUISH HOW 
MUCH OF CLAIMANT’S PAIN WAS FROM THE CANCEROUS BONE CONDITION 
AND HOW MUCH FROM HER BACK INJURY.

The REFEREE FOUND THAT THE PREPONDERANCE OF THE MEDICAL 
EVIDENCE WAS THAT CLAIMANT’S DISABLING PAIN IS CAUSED BY TWO 
SEPARATE EVENTS, THE FALL AND THE CANCEROUS CONDITION AND AL
THOUGH THERE IS NO WAY OF SEPARATING OR DISTINGUISHING BETWEEN 
THE TWO, HE FURTHER CONCLUDED THAT CLAIMANT HAD TO BE CONSIDERED 
PERMANENTLY AND TOTALLY DISABLED.

The FUND CONTENDED THAT THE DISPUTED CLAIM SETTLEMENT ON 
THE MULTIPLE MYELOMA RELIEVED IT FROM PAYMENT OF MEDICAL BILLS
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SUBMITTED WITH RESPECT TO THAT CONDITION. THE REFEREE FOUND CLAIM
ANT IS UNDER THE SAME DRUGS NOW AS SHE WAS PRIOR TO THE SETTLEMENT 
AND THAT THE MEDICATION IS TO REDUCE THE PAIN IN HER BACK IF POSSIBLE. 
HE CONCLUDED THAT THE MEDICAL BILLS SHOULD BE PAID BY THE FUND, HOW
EVER, HE DID NOT IMPOSE ANY PENALTIES FOR ITS FAILURE TO PAY BILLS 
NOR DID HE ASSESS AN ATTORNEY’S FEE ON THAT BASIS.

The referee found that the fund relied very heavily on the
INITIAL PHYSICIAN’S REPORT SIGNED BY DR. PUZISS ON OCTOBER 3 0 , 1 9 7 3
WHICH INDICATED THE INJURY WOULD NOT CAUSE PERMANENT IMPAIRMENT, 
ALTHOUGH 16 DAYS LATER THE SAME DOCTOR INDICATED THAT IT WAS UNDE
TERMINED WHETHER PERMANENT IMPAIRMENT WOULD RESULT AND HE FELT 
THAT CLAIMANT* S CONDITION WAS NOT MEDICALLY STATIONARY BUT THAT 
FURTHER TREATMENT WOULD BE REQUIRED. THE REFEREE CONCLUDED THAT 
THE FUND, BY RELYING UPON ONE ISOLATED MEDICAL REPORT, RELATING 
TO THE FIRST TREATMENT OF CLAIMANT BY DR. PUZISS, WEAKENED THE 
BALANCE OF ITS ARGUMENTS THAT CLAIMANT’S PRESENT SYMPTOMS WERE 
THE RESULT OF MULTIPLE MYELOMA RATHER THAN THE BACK INJURY. HE 
FURTHER CONCLUDED THAT THE FUND HAD FAILED TO SUSTAIN ANY ISSUE 
AND THAT THE APPEAL IT TOOK FROM THE DETERMINATION ORDER WAS 
WITHOUT REASONABLE GROUNDS AND FOR THAT REASON HE ASSESSED A PEN
ALTY OF 500 DOLLARS.

The board, on de novo review, finds that claimant is perma
nently AND TOTALLY DISABLED BASED UPON THE MEDICAL REPORTS AND 
DR. KANE1 S TESTIMONY. THE BOARD FURTHER FINDS THAT THE MEDICAL 
COSTS SHOULD HAVE BEEN PAID BY THE FUND BUT BELIEVES THAT PENALTIES 
SHOULD HAVE BEEN ASSESSED FOR ITS FAILURE TO PAY THESE MEDICAL BILLS.

The BOARD DOES NOT FEEL THE FUND ACTED CAPRICIOUSLY IN RE
QUESTING A HEARING, THERE WAS SOME REASONABLE DOUBT AS TO WHETHER 
CLAIMANT’ S CONDITION WAS PERMANENTLY AND TOTALLY DISABLED AS A 
RESULT OF HER INDUSTRIAL INJURY AND THE FUND HAD A RIGHT TO REQUEST 
A HEARING UNDER THE PROVISIONS OF ORS 6 5 6.3 1 9 , THEREFORE, THE 
PENALTY OF 5 00 DOLLARS WAS IMPROPERLY ASSESSED AGAINST THE FUND,

The BOARD FINDS THAT THE ALLOWANCE OF 6 5 0 DOLLARS BY THE 
REFEREE AS A REASONABLE ATTORNEY'S FEE FOR HIS SERVICES AT THE 
HEARING WAS INSUFFICIENT.

ORDER
The ORDER OF THE REFEREE DATED MAY 1 6 , 1 97 5 IS MODIFIED BY

DELETING THEREFROM THAT PORTION OF THE 'ORDER' WHICH DIRECTS THE 
STATE ACCIDENT INSURANCE FUND TO PAY CLAIMANT A PENALTY OF 5 00 
DOLLARS FOR A REQUEST FOR HEARING WITHOUT REASONABLE GROUNDS,
AND ADDING THERETO THE DIRECTIVE THAT THE STATE ACCIDENT INSURANCE 
FUND SHALL PAY AS A PENALTY UNDER THE PROVISIONS OF ORS 6 5 6.2 62 ( 8 ) ,
25 PER CENT OF THE AMOUNT OF THE MEDICAL BILLS, AS INDICATED IN 
EXHIBITS 4 THROUGH 13.

In ALL OTHER RESPECTS THE referee's ORDER IS AFFIRMED.

Counsel for claimant is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE 
SUM OF 6 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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SAIF CLAIM NO. A 738110 FEBRUARY 4, 1976

RAY VRASPIR, CLAIMANT
DEPT. OP JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

On JUNE 3 , 1 95 9 CLAIMANT SUFFERED A COMPENSABLE INJURY WHEN

HE WAS STRUCK IN THE RIGHT EYE BY A PIECE OF WOOD WITH A RESULTANT 
CORNEAL ABRASION AND A SMALL ANTERIOR CHAMBER-HEMORRHAGE. ON 
AUGUST 6 , 1 9 5 9 THE ANTERIOR CHAMBER WAS ENTIRELY CLEAR, INTRA
OCULAR TENSION WAS NORMAL AND THE EYE WAS CORRECTABLE TO 2 0 —25 . 
THE CLAIM WAS CLOSED FEBRUARY 2 7 , 1 96 1 WITH AN AWARD OF 5 PER
CENT LOSS VISION OF THE RIGHT EYE.

On OCTOBER 2 8 , 1 97 4 , DR. W. LEIGH CAMPBELL REQUESTED THE
CLAIM BE REOPENED, STATING CLAIMANT HAD COMPLETELY LOST VISION 
IN THE RIGHT EYE. HE HAD HAD AN EXTENSIVE RETINAL TEAR AND TRAU
MATIC CATARACT AND ON AUGUST 6 , 1 97 4 A RETINAL REATTACHMENT 
PROCEDURE WAS PERFORMED. IN OCTOBER, 1974 A SECOND SURGERY HAD 
BEEN PERFORMED.

Dr. CAMPBELL STATED THAT BECAUSE OF THE NATURE OF THE FIND
INGS AND THE EXTENT OF THE OLD INJURY, COUPLED WITH THE FINDINGS OF 
NORMAL ARCHITECTURE IN THE LEFT EYE, HE FELT THE CLAIMANT* S OLD 
INJURY WAS THE CAUSE OF CLAIMANT’S PRESENT CONDITION DIAGNOSED AS 
SURGICAL APHAKIA, RIGHT EYE - RIGHT EXOTROPIA AND STABLE RETINAL 
DETACHMENT SCARS.

The patient did not desire further surgery and dr. Campbell

REPORTED THAT THE GLASSES PRESCRIBED WERE READING GLASSES FOR THE 
LEFT EYE ONLY — THE RIGHT EYE WAS NOT BEING USED.

Claimant* s claim has now been submitted to the evaluation

DIVISION OF THE BOARD, AND IT IS THEIR FINDING THAT CLAIMANT, IN 
ADDITION TO CERTAIN TEMPORARY TOTAL DISABILITY, IS ENTITLED TO 
PERMANENT PARTIAL DISABILITY OF AN ADDITIONAL 9 5 PER CENT OF THE 
RIGHT EYE FOR A TOTAL OF 100 PER CENT OF THE RIGHT EYE.

ORDER

Claimant is awarded additional temporary total disability

FROM AUGUST 5 , 1 9 7 4 TO AUGUST 26, 1974 - FROM OCTOBER 8 , 1 9 7 4 TO
DECEMBER 6 , 1 9 74 - AND FROM APRIL 2 , 1 9 7 5 TO MAY 1 4 , 1 975 - AND
TEMPORARY PARTIAL DISABILITY FROM MAY 1 4 , 1 97 5 THROUGH MAY 28,
1 9 7 5 , AND TO AN ADDITIONAL 95 DEGREES FOR SCHEDULED RIGHT EYE DIS
ABILITY.
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WCB CASE NO. 74-4123 
WCB CASE NO. 74-4124

1976FEBRUARY 4,

JOE THOMPSON, CLAIMANT
RASK AND SOTO —SEELING, 

claimant's ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY THE EMPLOYER 
CROSS REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore,

The employer requests review by the board of that portion 
OF THE REFEREE’S ORDER WHICH HELD CLAIMANT HAD SUFFERED A COMPEN
SABLE OCCUPATIONAL DISEASE ON JULY 1 8 , 1 9 74 . THE CLAIMANT REQUESTS
REVIEW BY THE BOARD OF THAT PORTION WHICH HELD CLAIMANT’S CLAIM 
FOR A COMPENSABLE INJURY OR OCCUPATIONAL DISEASE ALLEGEDLY SUFFERED 
ON DECEMBER 2 2, 1 9 73 WAS VOID FOR FAILURE BY CLAIMANT TO FILE WITH
IN THE, TIME PROVIDED BY STATUTE AND ALSO THE AMOUNT OF ATTORNEY’S 
FEE AWARDED CLAIMANT’S ATTORNEY.

Claimant was employed by the employer in 1 96 5 , prior to that 
TIME HE FIRST HAD DIFFICULTY WITH HIS BACK IN 1 9 5 8 WHILE IN THE NAVY. 
HE AGAIN SUFFERED DIFFICULTY WITH HIS BACK WHILE WORKING IN A MINE 
IN 1 96 4 . DURING HIS EMPLOYMENT WITH THE EMPLOYER, CLAIMANT OCCA
SIONALLY EXPERIENCED EPISODES WHEN HIS BACK WOULD ’ POP OUT’ — 
CLAIMANT WOULD SEEK CHIROPRACTIC TREATMENT FOR THE ALLEVIATION 
OF HIS PAIN.

On DECEMBER 23 , 1 97 3 CLAIMANT EXPERIENCED ONE OF THESE EPI
SODES AND CONSULTED A CHIROPRACTOR BUT DID NOT OBTAIN ANY MEASUR
ABLE RELIEF - HE WAS REFERRED BY HIS FAMILY DOCTOR TO DR. HO, AN 
OSTEOPATHIC PHYSICIAN AND SURGEON SPECIALIZING IN ORTHOPEDICS.

On FEBRUARY 1 , 1 9 74 CLAIMANT FILED A CLAIM WITH HIS OFF—THE-
JOB INSURANCE CARRIER, AETNA LIFE AND CASUALTY. THE CLAIM INDICATED 
IT WAS BASED ON AN ACCIDENT OCCURRING APPROXIMATELY DECEMBER 20,
1 97 3 , HOWEVER, THE QUERY AS TO WHETHER IT WAS RELATED TO HIS EM
PLOYMENT WAS CHECKED ’ NO’ IN PENCIL. THE EVIDENCE INDICATES THAT 
PROBABLY AN EMPLOYE OF AETNA MADE THIS CHECK AS THE CLAIMANT DOES 
NOT,RECALL WHETHER HE ANSWERED THE QUESTION OR NOT,

After myelography and electromyographic studies, dr. ho

DIAGNOSED A HERNIATED DISC AND PERFORMED A HEMILAMINECTOMY AT 
L4 —5 AND REMOVED A PROTRUDED DISC AT THAT LEVEL ON MARCH 1 , 1 974 .

On MARCH 6 , 1 9 74 CLAIMANT FILED ANOTHER CLAIM WITH AETNA,
HE WAS UNABLE TO DETERMINE IF THE CLAIM WAS BASED ON AN ACCIDENT 
BUT GAVE A DATE OF DECEMBER 2 2 , 1 973 — HE AGAIN STATED ’UNKNOWN’
WITH RESPECT TO HOW THE ACCIDENT HAPPENED. ON MARCH 15, 1974
CLAIMANT FILED STILL ANOTHER CLAIM WITH AETNA FOR AN ACCIDENT WHICH 
OCCURRED ON DECEMBER 2 8 , 1 97 3 AND WAS WORK-RELATED.

Claimant returned to work in june 1974 but on july is saw 
DR. HO WITH A RECURRENCE OF HIS SYMPTOMS. DR, HO RECOMMENDED 
HE STOP,WORKING AND WEAR A BACK BRACE.

On AUGUST 7 , 1 9 7 4 CLAIMANT FILED A FOURTH CLAIM WITH AETNA,
STATING IT WAS NOT BASED ON AN ACCIDENT AND HE WAS NOT SURE WHETHER 
IT WAS RELATED TO HIS EMPLOYMENT.
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A MYELOGRAM PERFORMED BY DR, HEUSCH ON AUGUST 14, 1974
SHOWED A DEFECT AT L4-5 ON THE RIGHT, A POSSIBLE MINIMAL SPONDY
LOLISTHESIS OF L4 ON L5 WAS NOTED WHICH COULD BE RELATED TO DEGEN
ERATIVE FACETS,,

On SEPTEMBER 1 6 , 1 9 74 CLAIMANT FILED A FORM 801 WHICH STATED

CLA1MANT WAS INJURED ON DECEMBER 22, 1973, LEFT WORK JANUARY 2 3 ,
1 9 7 4 , RETURNED ON JULY 1 , 1 974 AND HAD A RELAPSE, THE DATE OF INJURY
WAS INDICATED AS 1 LEFT WORK JULY I 8, 1

Claimant was again hospitalized on September 20, 1974 and 
BILATERAL POSTEROLATERAL LUMBAR FUSION OF L3 TO S2 WITH A REMOVAL 
OF A DISC AT L5 -SI AND A NEUROLYSIS OF THE L5 NERVE ROOT ON THE 
RIGHT WAS PERFORMED BY DR, HEUSCH,

On OCTOBER 2 8 , 1 9 74 CLAIMANT FILED ANOTHER FORM 801 , RELAT

ING HIS BACK PROBLEMS TO DECEMBER 1973 , THE DATE OF INJURY BEING 
1 2 -2 3 -73 ,

On OCTOBER 1 6 , 1 9 74 THE CARRIER ISSUED A DENIAL OF CLAIMANT1 S
JULY 1 8 , 1 97 4 CONDITION AND, ON NOVEMBER 1 1 , 1 974 , DENIED CLAIM
ANT’ S CLAIM FOR HIS DECEMBER 22 , 1 97 3 CONDITION,

Dr, HO’ S DEPOSITION WAS THAT, IN TERMS OF CLAIMANT’S JOB 
DESCRIPTION, THERE WOULD BE PROBABLE CONNECTION BETWEEN CLAIMANT’ S 
NEED FOR SURGERY AND HIS JOB, HE FELT THAT THE LAMINECTOMY AND 
FUSION PERFORMED ON SEPTEMBER 2 0 , 1 9 74 WERE RELATED TO THE JULY 1 8 ,
1 9 7 4 INJURY,

Dr, PARSONS, WHO EXAMINED CLAIMANT ON MARCH 1 , 1 9 7 5 , FELT
THERE WAS NO RELATIONSHIP BETWEEN CLAIMANT’S WORK ACTIVITY AND 
THE MEDICAL CARE AND TREATMENT ACCOMPLISHED BY DR, HO - THAT 
CLAIMANT* S PROBLE MS OVER THE YEARS HAD BEEN PRIMARILY RELATED 
TO A SPONDYLOLISTHESIS AT L4 —L5 AND NOT RELATED TO AN ACCIDENTAL 
INJURY, DR, PARSONS AGREED WITH DR, HO THAT SPONDYLOLISTHESIS 
IS A FORM OF SUBLUXATION AND IS USED INTERCHANGEABLY WITH THAT TERM 
ALTHOUGH SUBLUXATION IS USUALLY THE TERM USED WHEN THERE IS TRAUMA 
INVOLVED AND SPONDYLOLISTHESIS WHEN IT IS A CONGENITAL MALFORMA
TION,

The referee found that both dr, parsons and dr, ho spoke
OF A CONGENITAL CONDITION WHICH COULD BECOME SYMPTOMATIC AND CAUSE 
PAIN AND, IN THIS INSTANCE, LED TO TWO SURGERIES IN AN ATTEMPT TO 
ALLEVIATE THE CONDITION, THE TWO DOCTORS DIFFERED AS TO WHETHER 
IT WAS MEDICALLY PROBABLE THAT THE CLAIMANT’S WORK WAS RESPONSI
BLE FOR HIS SURGERY - DR, PARSONS SAID IT WAS A POSSIBILITY BUT WOULD 
NOT STATE THAT IT WAS A PROBABILITY. THE REFEREE GAVE GREATER 
WEIGHT TO THE OPINION OF DR, HO WHO WAS CLAIMANT’S TREATING PHY
SICIAN AND PERFORMED THE SURGERY,

The REFEREE FOUND THAT CLAIMANT’S JOB CONSISTED OF REPETI
TIVE LIFTING AND CARRYING OF HEAVY OBJECTS AND MANEUVERING OF LARGE 
HAND TRUCKS WHICH WERE AWKWARD AND BULKY AND THAT THIS WORK ACTI
VITY OVER A NINE YEAR PERIOD WAS SUFFICIENTLY STRENUOUS TO CAUSE 
THE PROBLEMS DESCRIBED BY DR, HO WHICH LED TO THE SURGERY,

The referee concluded that the medical evidence and history

INDICATED NO SPECIFIC TRAUMA OR SERIES OF TRAUMAS AND NO SPECIFIC 
ACCIDENT OR INJURY BUT A GRADUAL ONSET OF SYMPTOMS PROBABLY INI
TIATING ON DECEMBER 22 , 1 973 , SHE CONCLUDED THAT DISABILITY RE
SULTING FROM AN ON-THE-JOB AGGRAVATION OF A PREEXISTING CONDITION 
NOT CAUSED BY A SPECIFIC INJURY WAS AN OCCUPATIONAL DISEASE, CITING 
BEAUDRY V, WINCHESTER PLYWOOD CO. (UNDERSCORED) , 2 55 OR 5 0 3 .
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The referee, although finding claimant suffered a compensable

OCCUPATIONAL DISEASE ON OR ABOUT DECEMBER 22, 1 973 , CONCLUDED THAT
THE CLAIM WAS VOID FOR FAILURE BY CLAIMANT TO FILE A CLAIM WITHIN 
THE TIME PROVIDED BY STATUTE, ORS 6 56 , 8 07 , CLAIMANT HAD BEEN AD
VISED BY HIS DOCTOR DURING HIS FIRST HOSPITALIZATION IN MARCH 1974 
(CLAIMANT HAD BEEN HOSPITALIZED FROM FEBRUARY 1 5 ,-1 974 TO MARCH 6,
1 9 74 ) THAT HIS OCCUPATION LED TO HIS BACK PROBLEM, CLAIMANT DID 
NOT FILE A CLAIM FOR THIS PROBLEM UNTIL SEPTEMBER 1 6 , 1 974 , MORE
THAN 180 DAYS AFTER BEING ADVISED THAT HE WAS SUFFERING FROM AN 
OCCUPATIONAL DISEASE. THE FILING OF CLAIM FORMS WITH AETNA DID 
NOT CONSTITUTE THE NOTICE TO THE EMPLOYER AS REQUIRED BY STATUTE.

The referee found that claimant did suffer a compensable
OCCUPATIONAL DISEASE IN JULY 1 974 AND THAT HIS CLAIM FOR THIS OCCU
PATIONAL DISEASE WAS TIMELY FILED, THE REFEREE FOUND CLAIMANT 
BECAME DISABLED ON JULY 1 8 , 1 974 AND LEFT WORK BECAUSE OF HIS BACK
PAIN AND FILED A CLAIM ON A FORM 8 0 1 ON SEPTEMBER 16, 1 974 , WHICH 
WAS WITHIN 180 DAYS OF THE TIME CLAIMANT BECAME DISABLED.

The board, on de novo review, agrees with the findings and
CONCLUSIONS SUCCINCTLY EXPRESSED AND SET FORTH IN THE REFEREE'S 
ORDER AND AFFIRMS AND ADOPTS THEM AS ITS OWN.

ORDER
The order of the referee dated june 30, 1975 is affirmed. 

Claimant's counsel is awarded as a reasonable attorney's
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 50 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 74-3296 FEBRUARY 4, 1976 
WCB CASE NO. 74-3345

JANET G. SMITH, CLAIMANT
FLINN, LAKE AND BROWN,

CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests board review of
THE REFEREE' S ORDER REMANDING CLAIMANT’ S CLAIM FOR HER INJURY OF 
APRIL 1 7 , 1 9 74 FOR PAYMENT OF COMPENSATION FROM THAT DATE UNTIL
THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6.2 6 8 , ASSESSING THE FUND 
A PENALTY EQUAL TO 2 5 PER CENT OF ALL OF THE SUMS DUE CLAIMANT . 
FROM JULY 1 7 , 1 9 74 TO SEPTEMBER 4 , 1 9 74 AND DIRECTING THE FUND TO . 
PAY CLAIMANT’S ATTORNEY A REASONABLE ATTORNEY’S FEE. ,

Claimant, a 35 year old cook, sustained a compensable injury
ON.OR ABOUT MAY 1 8 , 1 973 WHILE EMPLOYED BY ED’S PANCAKE HOUSE,
WHOSE WORKMEN'S COMPENSATION CARRIER WAS INDUSTRIAL INDEMNITY. 
CLAIMANT WAS SEEN BY DR. SCHROEDER, AN ORTHOPEDIST WHO, FIRST., 
EXAMINED CLAIMANT ON MAY 2 5 , 1 973 AND DIAGNOSED AN ACUTE LUMBAR
STRAIN. LESS THAN A MONTH AFTER THE INJURY, CLAIMANT RETURNED TO 
WORK AND HER TEMPORARY TOTAL DISABILITY COMPENSATION WAS TERMIN
ATED, HOWEVER, NO DETERMINATION ORDER WAS EVER ISSUED AS A RESULT 
OF THE MAY, 1 9 73 INJURY. (WCB CASE NO. 7 4 -3 2 96 ) IN AUGUST 1973 
DR. SCHROEDER' S CHART NOTES INDICATED COMPLAINTS INVOLVING THE LEFT
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CHEST AND MID—BACK, CONTINUED LOW AND MID—BACK COMPLAINTS AND A 
DIAGNOSIS OF A THORACOLUMBAR STRAIN,

Claimant continued working for ed's pancake house until
MARCH, 1 9 74 WHEN SHE COMMENCED WORK AS A FRY COOK AT DEB * S DOWN
TOWN RESTAURANT, WHOSE WORKMEN1 S COMPENSATION CARRIER WAS THE 
FUND,

On APRIL 1 7 , 1 9 74 CLAIMANT SLIPPED AND FELL WHILE AT WORK
AT DEB’S, SHE LANDED ON HER BACK AND BUTTOCKS AND WAS SEEN BY DR, 
SCHROEDER ON MAY 7 , 1 974 COMPLAINING OF MID AND LOW BACK DISCOM
FORT WHICH HE DIAGNOSED AS A CHRONIC THORACIC STRAIN, FOUR DAYS 
LATER CLAIMANT, WHO HAD CONTINUED WORKING AFTER HER FALL, WAS 
TERMINATED,

At the request of dr, shcroeder claimant was examined by
DR. BENDER, AN INTERNIST, IN JUNE 1 9 74 - AT THAT TIME CLAIMANT WAS 
COMPLAINING OF PAIN IN BOTH SHOULDERS AND UPPER BACK RADIATING 
AROUND THE COSTAL MARGIN TO THE LEFT BREAST, DR. BENDER DIAGNOSED 
A CHRONIC DORSAL BACK PAIN OF UNKNOWN ETIOLOGY PROBABLY A MUSCLE 
STRAIN. DR. SCHROEDER EXAMINED CLAIMANT FOR THE LAST TIME IN 
OCTOBER 1 974 , NOTING A SIGNIFICANT CHANGE IN HER SYMPTOMS FROM 
THOSE INDICATED BY HIS PRIOR EXAMINATION IN MAY 1 974 , IN OCTOBER 
CLAIMANT'S COMPLAINTS WERE OF INCREASING LOW BACK PAIN AND RATHER 
SEVERE LEFT SCIATIC PAIN TO THE ANKLE AND FOOT, THE MID AND UPPER 
BACK COMPLAINTS HAD APPARENTLY DISAPPEARED,

Dr. PASQUESI EXAMINED CLAIMANT IN MARCH 1 9 74 AND, BASED ON 
CLAIMANT'S HISTORY, DIAGNOSED A CHRONIC LUMBOSACRAL STRAIN AND A 
MILD UPPER DORSAL AND LOWER CERVICAL STRAINS,

Claimant filed a claim for the april i 7 , 1974 injury in
AUGUST 1 974 . Ed’s PANCAKE HOUSE AND ITS CARRIER DENIED THE CLAIM 
ON THE BASIS THAT THE CLAIMANT HAD SUFFERED A NEW INJURY. THE 
FUND DENIED THE CLAIM ON THE BASIS THAT CLAIMANT’S TREATMENT AFTER 
THE FALL IN 1 974 DID NOT RESULT FROM THAT FALL BUT WAS RELATED TO 
THE 1 9 7 3 INDUSTRIAL INJURY AND WAS THE RESPONSIBILITY OF THE PRE
VIOUS EMPLOYER AND ITS CARRIER,

Although the fund contended the claimant failed to show 
SHE HAD SUFFERED ANY COMPENSABLE INJURY REQUIRING TREATMENT AS 
A RESULT OF THE APRIL 1 7 , 1 9 7 4 INJURY, THE REFEREE FOUND IT WAS
REASONABLE TO CONCLUDE THAT TRAUMATIC CONSEQUENCES COULD FOLLOW 
A FALL SUCH AS CLAIMANT SUSTAINED IN APRIL 1 974 AND THAT THE MEDI
CAL EVIDENCE INDICATED A CONTINUED AND MORE SEVERE LOW BACK PROB
LEM AFTER THAT FALL. HE CONCLUDED THAT WHILE CLAIMANT1 S PRESENT 
LOW BACK SYMPTOMS WERE NOT SOLELY RELATED TO THE APRIL 17, 1974
FALL, AND IT WAS NOT NECESSARY THAT THEY BE IN ORDER THAT SUCH FALL 
COULD BE CONSIDERED COMPENSABLE, THE APRIL 1 9 74 INCIDENT WAS A 
MATERIAL CONTRIBUTING CAUSE OF CLAIMANT1 S PRESENT CONDITION AND 
WAS A COMPENSABLE INJURY AND THE RESPONSIBILITY FOR CLAIMANT'S 
CONDITION RESULTING THEREFROM WAS THAT OF THE FUND.

The referee further found that the 1973 injury was compen
sable BUT THAT THERE HAD NEVER BEEN ANY POSITIVE EVIDENCE THAT 
CLAIMANT’ S CONDITION WAS MEDICALLY STATIONARY. HE FOUND THAT 
CLAIMANT HAD RETURNED TO HER OLD JOB WITH THE KNOWLEDGE AND AP
PARENT ACQUIESCENCE OF HER DOCTOR AND THIS WOULD JUSTIFY TERMINA
TION OF TEMPORARY TOTAL DISABILITY COMPENSATION. HOWEVER, THERE 
WAS SOME EQUIVOCATION WITH RESPECT TO DR. SCHROEDER’ S REPORTS 
RELATING TO CLAIMANT'S MEDICAL CONDITION. THE REFEREE CONCLUDED 
THAT, TAKING DR. SCHROEDER' S REPORTS AS A WHOLE, THERE WAS NO 
DEFINITE FINDING THAT CLAIMANT WAS EVER MEDICALLY STATIONARY BUT
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ONLY A SUGGESTION THAT SHE MIGHT BE AND THIS SUGGESTION IN TURN WAS 
CONTRADICTED BY SUBSEQUENT REPORTS WHICH INDICATED CLAIMANT HAD NOT 
FULLY RECOVERED FROM HER 1 97 3 INJURY. UNDER THESE CIRCUMSTANCES 
THE EMPLOYER WAS NOT UNREASONABLE IN FAILING TO REQUEST A CLOSURE 
OF THE CLAIM UNDER THE PROVISIONS OF ORS 6 56.2 6 8 .

With respect to the issue of whether the fund was responsi
ble FOR PAYMENT OF CLAIMANT1 S ATTORNEY* S FEE AND SHOULD BE ASSESSED 
PENALTIES BECAUSE OF ITS FAILURE TO PAY COMPENSATION TO CLAIMANT 
OR TO ACCEPT OR DENY HER CLAIM FOR THE 1 974 INJURY WITHIN 60 DAYS 
AFTER KNOWLEDGE OR NOTICE, THE REFEREE FOUND THAT THE EMPLOYER 
WAS NOT PUT ON NOTICE UNTIL SOME TIME SHORTLY PRIOR TO AUGUST 1 ,
WHEN HIS WIFE RECEIVED A TELEPHONE CALL FROM CLAIMANT ADVISING 
HER WHERE AND HOW THE INJURY OCCURRED AND REQUESTING A CLAIM FORM. 
THE CLAIMANT TESTIFIED SHE RECEIVED A CLAIM FORM ABOUT TWO DAYS 
PRIOR TO SIGNING IT AND THE 80 1 INDICATES CLAIMANT SIGNED THE FORM 
ON JULY 1 6 , 1 9 74 . THE REFEREE CONCLUDED THAT THE EMPLOYER MUST
HAVE KNOWN OF THE INJURY ON OR ABOUT JULY 1 4 , 1 974 AND THE DENIAL 
WAS DATED SEPTEMBER 5 , 1 9 74 WHICH WAS WITHIN THE 6 0 DAYS REQUIRED 
BY STATUTE. THEREFORE, IT WOULD NOT BE PROPER TO ASSESS PENAL
TIES PURSUANT TO ORS 656,262 (5) (8) .

The referee found, however, that the fund, through its
REPRESENTATIVE, HAD SIGNED THE CLAIM FORM ON AUGUST 1 , 1 9 74 AND
TESTIMONY INDICATED THE FUND HAD HAD THE FORM ABOUT TWO DAYS 
PRIOR TO THAT DATE. THE FIRST INSTALLMENT OF COMPENSATION WAS 
RECEIVED BY CLAIMANT ON SEPTEMBER 4 , 1 974 , MORE THAN 1 4 DAYS
AFTER NOTICE OR KNOWLEDGE OF CLAIM BY THE FUND. ORS 656.262 (4) 
PROVIDES THAT THE FIRST INSTALLMENT OF COMPENSATION IS DUE WITHIN 
1 4 DAYS OF NOTICE OR KNOWLEDGE OF THE CLAIM BY THE EMPLOYER. THE 
FUND GAVE NO REASON FOR ITS DELAY AND THE REFEREE CONCLUDED THAT 
THIS VIOLATION OF A CLEAR STATUTORY DUTY WAS UNREASONABLE ON ITS 
FACE AND, THEREFORE, ASSESSED A PENALTY PURSUANT TO ORS 656,262 ( 8) 
AND AWARDED AN ATTORNEY' S FEE PURSUANT TO ORS 656.386(1).

The referee further directed that ed’s pancake house, and 
ITS CARRIER, SUBMIT,WCB CASE NO. 7 4 -32 96 FOR CLOSURE PURSUANT TO 
ORS 6 5 6.2 6 8 WITH A REQUEST THAT A DETERMINATION ORDER BE.CENTERED 
IN THAT CASE AT THE SAME TIME AS A DETERMINATION ORDER IS ENTERED 
IN WCB CASE NO. 7 4 —3 34 5 WHICH THE REFEREE REMANDED TO THE FUND 
FOR ACCEPTANCE AND PAYMENT OF COMPENSATION FROM APRIL 17, 1974 
UNTIL CLOSURE PURSUANT TO ORS 656,268.

The board, on de novo review, concurs with the findings and 
CONCLUSIONS OF THE REFEREE - HOWEVER, IT FINDS THAT THE ASSESS
MENT OF 2 5 PER CENT OF ALL COMPENSATION DUE CLAIMANT FROM JULY 
1 7 , 1 9 74 TO SEPTEMBER 4 , 1 974 IS AN EXCESSIVE PENALTY AND CONCLUDES
THAT SUCH PENALTY SHOULD BE REDUCED TO 5 PER CENT OF ALL SUMS DUE 
CLAIMANT FROM JULY 1 7 , 1 9 74 TO SEPTEMBER 4 , 1 9 74 .

ORDER
The order of the referee dated july 22, 19751s modified to

THE EXTENT THAT CLAIMANT IS AWARDED ADDITIONAL COMPENSATION PUR
SUANT TO ORS 656.268(9) IN AN AMOUNT EQUAL TO 5 PER CENT OF ALL 
SUMS DUE HER FROM JULY 1 7 , 1 974 TO SEPTEMBER 4 , 1 974 . THIS IS IN
LIEU OF THE AWARD OF ADDITIONAL COMPENSATION MADE BY THE REFEREE 
IN HIS ORDER, WHICH IN ALL OTHER RESPECTS, IS HERBY AFFIRMED.
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WCB CASE NO. 74-753 FEBRUARY 4, 1976

KENNETH P. MULL, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,

claimant's ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests review by the 
board of the referee's order awarding claimant permanent and 
TOTAL DISABILITY AS OF JANUARY 1 6 , 1 974 AND ALLOWING THE FUND TO 
BE CREDITED WITH PAYMENTS MADE ON THE PERMANENT PARTIAL DISABILITY 
AWARDED BY THE DETERMINATION ORDER MAILED FEBRUARY 22 , 1 974 .

Claimant is a 4 i year old carpenter who suffered a compen
sable INJURY WHILE WORKING IN MINNESOTA IN THE EARLY 1 960 's WHICH 
RESULTED IN A LAMINECTOMY AND A TWO LEVEL FUSION PERFORMED IN 
1 96 4 . CLAIMANT ALSO HAD A FUSION OF HIS RIGHT WRIST.

He RETURNED TO WORK AS a CONSTRUCTION CARPENTER IN 19 7 0 
AND WORKED UNTIL HIS PRESENT INJURY ON NOVEMBER 9 , 1 970. CLAIMANT 
HAS A SEVENTH GRADE EDUCATION, HAS 18 YEARS WORK EXPERIENCE AS 
A ROUGH CARPENTER FOR CONSTRUCTION COMPANIES, BUILDING BRIDGES, 
COMMERCIAL BUILDINGS, ETC. DURING SEASONAL LAYOFFS FROM THIS 
TYPE OF WORK, CLAIMANT HAS PUMPED GAS, WORKED AS A CLEANUP MAN 
IN THE MILL, ON THE ASSEMBLY LINE AND AS A MECHANIC' S HELPER.

Following his 1970 injury claimant was off work several

WEEKS THEN RETURNED AND CONTINUED DOING CONSTRUCTION WORK FOR 
TWO YEARS BUT HAS NOT BEEN GAINFULLY EMPLOYED SINCE EXCEPT FOR 
ONE DAY DURING THE SUMMER OF 1 9 74 .

Claimant's back became aggravated in 1972. both dr. mar
tens AND DR. KIMBERLEY DIAGNOSED A PSEUDOARTHROSIS OF THE SPINAL 
FUSION L4 —SI AND CLAIMANT'S CLAIM WAS REOPENED (IT HAD BEEN CLOSED 
PREVIOUSLY WITH NO AWARD FOR PERMANENT DISABILITY) .

The pseudoarthrosis was repaired by dr. Kimberley and in 
JANUARY 1 974 DR. KIMBERLEY DECLARED CLAIMANT'S CONDITION WAS 
MEDICALLY STATIONARY BUT CLAIMANT COULD NOT DO EXTREMELY HEAVY 
TYPES OF MANUAL LABOR ALTHOUGH HE COULD DO MODERATELY HEAVY 
MANUAL WORK. THE CLAIM WAS AGAIN CLOSED ON FEBRUARY 2 2 , 1 974
WITH AN AWARD OF 4 8 DEGREES FOR 15 PER CENT UNSCHEDULED LOW BACK 
DISABILITY.

At the request of the referee, claimant was examined at the
BACK EVALUATION CLINIC — IT WAS FELT THAT HE COULD RETURN TO A LIGHT 
TYPE OF WORK AND PSYCHOLOGICAL COUNSELING WAS SUGGESTED TOGETHER 
WITH VOCATIONAL REHABILITATION. TOTAL LOSS OF FUNCTION OF THE BACK 
WAS CONSIDERED MODERATE. HAL J. MAY, PH. D. , A CLINICAL PSYCHOLO
GIST, EVALUATED CLAIMANT AND FELT THE PROGNOSIS FOR CLAIMANT'S 
RETURN TO GAINFUL EMPLOYMENT WAS VERY POOR WITHOUT A DEFINITE 
ALTERATION IN HIS PSYCHOLOGICAL STANCE. CLAIMANT HAD A MODERATELY 
SEVERE ANXIETY TENSION REACTION COUPLED WITH CHRONIC ANXIETY. IT 
WAS DOUBTED STRONGLY THAT LONG-TERM COUNSELING WOULD BE OF ANY 
BENEFIT TO CLAIMANT.

The division of

WITH CLAIMANT DURING
VOCATIONAL REHABILITATION ATTEMPTED TO WORK 
1974 BUT WITHOUT SUCCESS, ALTHOUGH CLAIMANT
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APPEARED TO BE WELL MOTIVATED IN SEEKING WORK AND COOPERATED 
WELL WITH THE DIVISION OF VOCATIONAL REHABILITATION PERSONNEL.

The referee found that claimant was permanently and totally
DISABLED. THE REFEREE, BASED UPON THE REPORTS FROM THE BACK EVALU
ATION CLINIC AND PSYCHOLOGIST HAL J. MAY, CONCLUDED THAT CLAIMANT 
WAS PERMANENTLY INCAPACITATED FROM WORK AT ANY GAINFUL AND SUIT
ABLE OCCUPATION. HE FURTHER CONCLUDED THAT, ALTHOUGH THE DOCTORS 
AT THE BACK EVALUATION CLINIC FELT CLAIMANT COULD RETURN TO SOME 
LIGHTER TYPE OF OCCUPATION, HE COULD NOT CONCEIVE OF SUCH WORK FOR 
THIS CLAIMANT WHO HAS ONLY A SEVENTH GRADE EDUCATION AND WHOSE 
WORK EXPERIENCE IS LIMITED TO HEAVY LABOR AND WHO FUNCTIONS WITHIN 
THE DULL NORMAL RANGE OF INTELLECTUAL RESOURCES AND ALSO SUFFERS 
FROM A VERY OBVIOUS PHYSICAL IMPAIRMENT.

The board, on de novo review, agrees with the conclusions 
REACHED BY THE REFEREE. THE FUND CONTENDS THAT CLAIMANT IS RE- 
TRAINABLE AND RE-EMPLOYABLE - HOWEVER, THERE IS NO EVIDENCE IN 
THE RECORD THAT THE FUND MADE ANY ATTEMPT TO ASSIST CLAIMANT IN 
A RETRAINING PROGRAM OR TO DO ANYTHING WHICH MIGHT MAKE CLAIMANT 
RE—EMPLOYABLE IN A DIFFERENT FIELD OF WORK. WITHOUT SUCH EVIDENCE, 
THE FUND1 S CONTENTION IS PURE SPECULATION AND ENTITLED TO NO WEIGHT.

ORDER
The order of the referee dated august 29, 1975 is affirmed. 

Counsel for claimant is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THE BOARD REVIEW THE SUM 
OF 4 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-1129 FEBRUARY 4, 1976 

CHARLES H. MCKEEN, CLAIMANT
POZZI, WILSON AND ATCHISON,

claimant’s ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests board review of the referee’s order

WHICH AWARDED CLAIMANT 160 DEGREES FOR 50 PER CENT UNSCHEDULED 
LOW BACK DISABILITY.

Claimant SUFFERED A COMPENSABLE INJURY ON FEBRUARY 2 9 , 1 96 8
WHICH REQUIRED A LAMINECTOMY AND L4 DISKECTOMY. CLAIMANT RETURNED 
TO WORK AND REINJURED HIS BACK ON JANUARY 2 7 , 1 9 6 9 . IN OCTOBER 1969
A REPEAT LAMINECTOMY AT THE L4 LEVEL WAS PERFORMED - THERE WAS 
NO EVIDENCE OF AN EXTRUDED DISC AND IN MAY 1 9 74 CLAIMANT WAS FOUND 
TO BE MEDICALLY STATIONARY AND BOTH HIS 1 96 8 AND 1 969 CLAIMS WERE 
CLOSED ON MAY 17, 1971. CLAIMANT WAS AWARDED 3 2 DEGREES FOR 1 0
PER CENT UNSCHEDULED LOW BACK DISABILITY AS A RESULT OF THE FEBRU
ARY 29, 1968 INJURY AND 48 DEGREES FOR 1 5 PER CENT UNSCHEDULED LOW
BACK DISABILITY RESULTING FROM THE JANUARY 27, 1969 INJURY.

Claimant was retrained as a machinist under the auspices of

VOCATIONAL REHABILITATION DIVISION AND DID FAIRLY WELL UNTIL APRIL 
1 97 4 WHEN HIS SYMPTOMS RETURNED AND HE WAS GIVEN CONSERVATIVE 
TREATMENT, INCLUDING TREATMENT AT THE PORTLAND PAIN CENTER WHERE



IN JANUARY 1 975 , DR, SERES RECOMMENDED THE CLAIM BE CLOSED, THE 
CLAIM WAS CLOSED BY A SECOND DETERMINATION ORDER MAILED MARCH 12,
1 9 7 5 WHICH AWARDED CLAIMANT 3 2 DEGREES FOR 10 PER CENT UNSCHEDULED 
LOW BACK DISABILITY RESULTING FROM THE JANUARY 2 7 , 1 96 9 INJURY. AS
A RESULT OF THE FIRST AND SECOND DETERMINATION ORDERS CLAIMANT HAS 
RECEIVED 80 DEGREES FOR 25 PER CENT UNSCHEDULED DISABILITY FOR HIS
1 96 9 INJURY AND 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY 
FOR HIS 1968 INJURY - A TOTAL OF 112 DEGREES REPRESENTING 35 DEGREES 
UNSCHEDULED LOW BACK DISABILITY.

Claimant is 4 0 years old and has a ged certificate, after
SERVING IN THE MARINE CORPS FOR 10 YEARS, WHERE HE WAS AN AVIATION 
ELECTRONICS OPERATOR, HE RECEIVED A MEDICAL DISCHARGE BECAUSE OF 
A KNEE INJURY. HE SPENT THREE YEARS OPERATING A FORKLIFT IN A SOFT 
DRINK FACTORY AND WORKED AS AN ELECTRICIAN AT BOEING FOR SIX MONTHS 
BEFORE RETURNING TO THE SOFT DRINK FACTORY FOR A YEAR. HE WAS THEN 
EMPLOYED BY THE ROSE CITY TRANSIT DURING WHICH PERIOD HE RECEIVED 
THE 1 96 8 AND 1 96 9 INJURIES. AFTER HE HAD BEEN RETRAINED AS A MACHINIST, 
HE WAS EMPLOYED BY WARREN INDUSTRIES UNTIL APRIL 1 974 WHEN HE SUF
FERED HIS FLAREUP.

Claimant states he has constant pain in his low back which is

INCREASED BY STOOPING, PROLONGED SITTING, STANDING OR DRIVING - THE 
PAIN IS SOMETIMES RELIEVED BUT ONLY FOR A SHORT DURATION. CLAIMANT 
WOULD LIKE TO BE RETRAINED FOR LIGHTER WORK BUT APPARENTLY BECAUSE 
OF A MISUNDERSTANDING BETWEEN CLAIMANT AND THE VOCATIONAL REHABILI
TATION DIVISION, HIS TRAINING PLANS WERE DISCONTINUED.

The referee found that claimant had a bright-normal intel
lectual RANGE BUT had NOT FULLY DEVELOPED HIS INTELLECTUAL POTENTIAL. 
BECAUSE OF HIS INJURIES CLAIMANT IS UNABLE TO ENGAGE IN ANY OCCUPA
TION REQUIRING REPETITIVE BENDING OR TWISTING, LIFTING OF MORE THAN
2 5 POUNDS OR MAINTAINING ONE POSITION FOR PROLONGED PERIODS. BASED 
UPON THE EVIDENCE, THE REFEREE CONCLUDED THAT TO ADEQUATELY COM
PENSATE CLAIMANT FOR HIS LOSS OF EARNING CAPACITY HIS AWARD SHOULD 
BE INCREASED BY 4 8 DEGREES WHICH WOULD GIVE CLAIMANT A TOTAL OF 
160 DEGREES EQUAL TO 5 0 PER CENT OF THE MAXIMUM FOR UNSCHEDULED 
DISABILITY.

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REFEREE.

The BOARD NOTES THAT THE REFEREE COMMENTED THAT ALTHOUGH 
HE LACKED AUTHORITY TO REOPEN CLAIMANT1 S CLAIM FOR SUCH VOCATIONAL 
REHABILITATION, HE HAD BEEN INFORMED BY THE BOARD’S DISABILITY PRE
VENTION DIVISION THAT IF CLAIMANT WOULD AGAIN CONSULT RUSS CARTER,
AN ASSISTANT VOCATIONAL REHABILITATION COORDINATOR AT THE DISABILITY 
PREVENTION DIVISION, HIS MATTER WOULD BE RECONSIDERED. THE BOARD 
ALSO STRONGLY URGES CLAIMANT TO SEEK RETRAINING.

ORDER
The ORDER OF THE REFEREE DATED JULY 2 8 , 1975 IS AFFIRMED.
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WCB CASE NO. 75-2517 1976FEBRUARY 4,

MELANEE HATCHER, CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT’ S ATTYS,
PHILIP A, MONGRAIN, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORK
MEN' S COMPENSATION BOARD IN THE ABOVE-E NT ITLE D MATTER BY THE 
EMPLOYER, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN,

It is therefore ordered that the request for review now
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE 
REFEREE IS FINAL BY OPERATION OF LAW.

SAIF CLAIM NO. EC 142578 FEBRUARY 4, 1976

GUST CLEYS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION PROCEEDING REFERRED FOR HEARING

On DECEMBER 22, 1 97 5 THE CLAIMANT REQUESTED THE BOARD TO

EXERCISE ITS OWN MOTION JURISDICTION UNDER THE PROVISIONS OF ORS 
6 56 . 2 7 8 AND REOPEN HIS CLAIM FOR THE TREATMENT OF HIS PRESENT 
CONDITION AS A RESULT OF THE INDUSTRIAL INJURY WHICH HE SUFFERED 
ON AUGUST 23,1968.

Claimant's 1 96 8 claim was closed by a determination order

MAILED SEPTEMBER 19 , 1 96 9 WHEREBY HE WAS AWARDED 16 DEGREES FOR
5 PER CENT UNSCHEDULED DISABILITY. A REQUEST FOR HEARING WAS FILED 
BY THE CLAIMANT AND THE HEARING OFFICER, THE BOARD AND THE CIRCUIT 
COURT AFFIRMED THE AWARD. CLAIMANT’S AGGRAVATION RIGHTS HAVE 
EXPIRED.

Dr. THOMAS J. O1 LEARY OF THE PERMANENTE CLINIC, WHERE CLAIM
ANT HAS BEEN TREATED AND EXAMINED PERIODICALLY SINCE 1 96 5 , STATED 
IN HIS REPORT OF NOVEMBER II, 1 9 75 THAT IN DECEMBER 1 974 AND MARCH, 
APRIL, MAY, JULY AND AUGUST 1 97 5 , THE CLAIMANT HAD NUMEROUS CLINIC 
VISITS FOR PAIN IN HIS RIGHT SHOULDER AND RIGHT ELBOW AREAS. IT WAS 
FELT HE MIGHT HAVE CALCIFIC TENDINITIS IN THE SHOULDER AND A TENNIS 
ELBOW ON THE RIGHT SIDE. IN SEPTEMBER 1 97 5 CLAIMANT COMPLAINED 
OF SEVERE LOW BACK PAIN WHICH HAS PERSISTED UNTIL THE DATE OF THE 
REPORT FROM DR. O’LEARY. CLAIMANT HAS HAD RECURRENCE OF THIS LOW 
BACK PAIN SINCE HIS INDUSTRIAL INJURY AND HAS BEEN SEEN BY MEMBERS 
OF THE CLINIC INTERMITTENTLY FOR SUCH PROBLEM.

Dr. O’LEARY’S OPINION WAS THAT claimant’s MAJOR DIFFICULTY 
IS PERSISTENT LOW BACH? PAIN PRIMARILY AND MODERATE TO SEVERE DIS
COMFORT IN THE RIGHT SHOULDER AND ELBOW AND HE FELT THAT THE LATTER 
SYMPTOMS WERE DEFINITELY RELATED TO CLAIMANT’S INDUSTRIAL INJURY 
BECAUSE OF THE RECURRENCES SINCE THE DATE OF SAID INJURY.

Claimant also has arteriosclerotic heart disease and arterio
sclerotic PERIPHEROVASCULAR DISEASE WHICH ARE SEPARATE PROBLEMS 
AND, IN DR. o’ leary's, opinion unrelated to claimant’s employment.

The state accident insurance fund on January 21, 1 976 , denied
THAT claimant’s PRESENT CONDITION IS RELATED TO THE AUGUST 1 96 8 INJURY.
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The board does not have sufficient evidence, at this time,
TO DETERMINE THE MERITS OF.CLAIMANT’S REQUEST TO REOPEN THE 1968 
CLAIM, THEREFORE, THE MATTER IS REFERRED TO THE HEARINGS DIVISION 
WITH INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE 
OF WHETHER CLAIMANT’S PRESENT CONDITION IS RELATED TO HIS INDUS
TRIAL INJURY OF AUGUST 1 968 AND REPRESENTS AGGRAVATION,

Upon conclusion of the hearing, the referee shall cause a
TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE 
BOARD TOGETHER WITH HIS RECOMMENDATION,

SAIF CLAIM NO, NC 79531 FEBRUARY 4, 1976
C 89728

ADRIAN CAVE, CLAIMANT
HUGH COLE, CLAIMANT’S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
OWN MOTION ORDER

Pursuant to the board’s own motion order of remand, dated
SEPTEMBER 3 , 1 975 , A HEARING WAS HELD IN THE ABOVE ENTITLED MATTER,
THE BOARD IS NOW IN RECEIPT OF THE ADVISORY OPINION, FINDINGS AND 
RECOMMENDATION OF THE REFEREE WHICH RECOMMENDS THE DENIAL OF 
CLAIMANT’S OWN MOTION PETITION FOR RELIEF,

The board affirms and adopts the advisory opinion, findings
AND RECOMMENDATION, A COPY OF WHICH IS ATTACHED HERETO, AS ITS 
OWN.

ORDER

The claimant’s own motion petition for relief as to either
EMPLOYER OR EITHER CLAIM IS DENIED.

ADVISORY OPINION, FINDINGS AND RECOMMENDATION

Two SESSIONS OF HEARING WERE HELD IN THIS MATTER AT EUGENE, 
OREGON BEFORE THE UNDERSIGNED REFEREE, PURSUANT TO THE OWN MOTION 
ORDER ON REMAND OF THE WORKMEN’S COMPENSATION BOARD REGARDING 
SAIF CLAIM NO. NC 7 9 5 3 1 . THE FIRST SESSION WAS HELD ON DECE MBE R 12,
1 9 74 . DURING THE PRELIMINARY PROCEEDINGS AT THIS FIRST SESSION IT 
DEVELOPED THAT CLAIMANT HAD SUFFERED ANOTHER COMPENSABLE INJURY 
LATER IN TIME UNDER WHICH SOME LIABILITY MIGHT BE IMPOSED UPON THE 
STATE ACCIDENT INSURANCE FUND OR SOME OTHER CARRIER FOR THE LIA
BILITY OF ANOTHER EMPLOYER OR UNDER WHICH SOME SEPARATE OR ADDI
TIONAL OWN MOTION RELIEF MIGHT BE GRANTED - THEREFORE, THE HEARING 
WAS CONTINUED FOR THE PURPOSE OF DEVELOPING FURTHER THE EXISTENCE 
OF THAT OTHER CLAIM. AT THIS FIRST SESSION OF HEARING DOCUMENTARY 
EVIDENCE WAS INTRODUCED BUT NO TESTIMONY WAS TAKEN. SUBSEQUENTLY,
AN ORDER OF JOINDER WAS ENTERED BY THE UNDERSIGNED REFEREE ON APRIL 7, 
1 9 7 5 WHICH JOINED THE STATE ACCIDENT INSURANCE FUND FOR ITS RESPON
SIBILITY, IF ANY, ON BEHALF OF PACIFIC COAST T1MBERLANDS, INC. , AS 
TO SCD CLAIM NO. C 89 72 8 . A SECOND SESSION OF HEARING WAS HELD 
ON MAY 7 , 1 97 5 AT WHICH TIME ADDITIONAL DOCUMENTARY EVIDENCE WAS
INTRODUCED AND TESTIMONY WAS PRESENTED OF WITNESSES. THE HEAR
ING WAS THEN FURTHER CONTINUED IN ORDER TO ALLOW FOR ADDITIONAL 
MEDICAL EVIDENCE TO BE DEVELOPED THROUGH ADDITIONAL REPORTS AND 
CROSS-EXAMINATION BY’OE POSITION, THE ADDITIONAL EVIDENCE WAS SUB
MITTED AND ADMITTED. CLOSING ARGUMENTS WERE THEN SUBMITTED - CON
SEQUENTLY, AFTER THE TRANSCRIPT OF THE TESTIMONY OF THE SECOND
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SESSION OF HEARING WAS RECEIVED ON DECEMBER 3 0 , 1 975 THE HEARING 
WAS CLOSED ON JANUARY 2 , 1 976 ,

By WAY OF EXPLANATION IT IS POINTED OUT THAT THE EXHIBITS IN 
THIS OWN MOTION PROCEEDING ARE IDENTIFIED AS HAVING BEEN SUBMITTED 
IN WCB CASE NO, 7 4 -1 3 8 7 - THIS COMES ABOUT BECAUSE THE OWN MOTION 
PROCEEDING WAS CARRIED FORWARD IN THE HEARINGS DIVISION UNDER SAID 
NUMBERED CASE WHICH INVOLVED A PRIOR CLAIM AND REQUEST FOR HEAR
ING ON AGGRAVATION WHICH HAD BEEN DISMISSED BY THE HEARINGS DIVISION 
BECAUSE THE FIVE YEAR AGGRAVATION PERIOD HAD EXPIRED AS TO SAIF 
CLAIM NO. NC 79 53 1 . AT THE TWO SESSIONS OF THE HEARING DOCUMENTARY 
EVIDENCE WAS INTRODUCED AND ADMITTED AS EXHIBITS 1 THROUGH 3 9 INCLU
SIVE, WHILE EXHIBITS 40 THROUGH 4 5 INCLUSIVE WERE ADMITTED DURING 
THE PERIOD OF CONTINUANCE.

Based upon the evidence presented in this hearing and the
RECORDS IN WCB CASE NO. 7 4 -1 3 87 THE REFEREE MAKES THE FOLLOWING

FINDINGS
The history of this case is as follows - claimant sustained 

a COMPENSABLE INJURY ON MAY 1 5 , 1 967 WHILE WORKING FOR MCD LOGGING 
COMPANY. THIS INJURY WAS DIAGNOSED AS A CONTUSION, CERVICAL SPRAIN 
AND ANTERIOR SCALENE SPASM AND PRIMARILY INVOLVED HIS UPPER BACK, 
NECK, AND RIGHT SHOULDER. THIS INJURY WAS ORIGINALLY DESCRIBED TO 
HAVE BEEN SUSTAINED WHEN HE SLIPPED IN SOME GREASE OR MUD AND FELL 
INJURING HIS RIGHT SHOULDER - IT WAS SUBSEQUENTLY DESCRIBED TO HAVE 
OCCURRED WHEN HE JUMPED OFF A SHOVEL HE WAS OPERATING AND CAUGHT 
HIS RIGHT ARM IN THE LADDER RUNG, SWINGING HIS BODY AND STRIKING HIS 
LEFT HIP ON THE SHOVEL TRACK (EXHIBITS 1,2,5 AND TRANSCRIPT, PAGES 
17-20). THIS C LAI M WAS ACCEPTED AND ORIGINALLY CLOSED ON OCTOBER 3 ,
1 96 7 BY A DETERMINATION ORDER WHICH GRANTED CLAIMANT SOME TEMPO
RARY DISABILITY BENEFITS BUT FOUND NO PERMANENT DISABILITY HAD BEEN 
SUSTAINED (EXHIBIT 7). BEFORE THAT, HOWEVER, CLAIMANT HAD SUS
TAINED ANOTHER COMPENSABLE INJURY ON JULY 1 7 , 1 96 7 WHILE WORKING
FOR PACIFIC COAST TIMBERLANDS INC. THIS WAS ALSO CONSIDERED TO BE 
AN INJURY TO CLAIMANT'S RIGHT ARM, HIS LEFT BUTTOCK AND HIS LEFT 
HIP THROUGH A S AC ROS PIN ALI S SPRAIN WHICH OCCURRED WHEN HE, AS ORI
GINALLY DESCRIBED, JUMPED OFF A SHOVEL, CAUGHT HIS RIGHT ARM ON A 
LADDER RUNG, FEET HIT SOME ROCKS AND HE HIT HIS LEFT HIP ON THE 
SHOVEL TRACK (EXHIBIT 3 5) , BUT WHICH WAS SUBSEQUENTLY DESCRIBED 
TO HAVE OCCURRED WHEN HE JUMPED OFF THE SHOVEL AND LANDED ON HIS 
HEELS IN SOME ROCKS INJURING PRIMARILY HIS LOWER BACK (EXHIBIT 5 AND 
TRANSCRIPT, PAGES 2 5 -2 8 ). THIS SECOND CLAIM WAS ALSO ACCEPTED AND 
SUBSEQUENTLY CLOSED ON DECEMBER 2 7 , 1 96 7 BY DETERMINATION ORDER
WHICH ALSO GRANTED SOME TEMPORARY DISABILITY BENEFITS BUT FOUND, 
AGAIN, THAT CLAIMANT HAD NOT SUSTAINED ANY PERMANENT DISABILITY AS 
A RESULT OF THIS INJURY. IN LATE SUMMER AND FALL, 1 9 7 0 , CLAIMANT'S 
CLAIM WAS REOPENED UNDER CLAIM NO, NC 7 9 5 3 1 FOR ADDITIONAL MEDI
CAL TREATMENT AS HE CONTINUED TO HAVE PAIN IN BOTH THE UPPER AND 
LOWER BACK AREAS BUT PREDOMINATELY IN THE RIGHT UPPER EXTREMITY
( EXHIB ITS 8,9,11,12,13 AND 14). DURING THE COURSE OF THIS ADDITIONAL 
MEDICAL TREATMENT SURGERY WAS PERFORMED ( A RIGHT SCALENOTOMY) 
PERFORMED IN NOVEMBER, 1 9 7 0 (EXHIBIT 16). CLAIMANT THEN UNDERWENT 
A COMPLETE PHYSICAL REHABILITATION WORKUP AT THE DISABILITY PREVEN
TION DIVISION CENTER IN PORTLAND, OREGON IN 197 1 (EXHIBITS 16 THROUGH
2 4 INCLUSIVE). CLAIM NO. NC 7 9 5 3 1 WAS ONCE AGAIN CLOSED ON SEPTEM
BER 2 3 , 1 97 1 BY A SECOND DETERMINATION ORDER WHICH GRANTED ADDITIONAL
DISABILITY BENEFITS AND THIS TIME GRANTED AN AWARD FOR PERMANENT 
PARTIAL DISABILITY OF 38 DEGREES FOR UNSCHEDULED NECK AND RIGHT 
SHOULDER DISABILITY AS COMPARED TO THE LOSS OF AN ARM BY SEPARATION 
AND 29 DEGREES FOR PARTIAL LOSS OF THE RIGHT ARM (EXHIBIT 26) . (AT 
SOME PERIOD OF TIME BETWEEN 1 96 7 AND 1 97 0 CLAIMANT DID WORK AGAIN
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FOR MCD LOGGING COMPANY AND WAS FIRED FROM THAT JOB BECAUSE OF HIS 
MENTAL ATTITUDE PRODUCED BY THE DISTRESS HE WAS HAVING. THERE IS 
ALSO SOME EVIDENCE THAT HE MAY HAVE HAD ANOTHER INJURY DURING THAT 
SUBSEQUENT WORK PERIOD BUT THIS WAS NEVER SUBSTANTIATED (EXHIBIT 
2 2 , PAGE 2 ) . AFTER THE. SECOND CLOSURE OF CLAIM NO. NC 7 9 5 3 I IN I 9 7 1 
NOTHING FURTHER WAS HEARD FROM CLAIMANT REGARDING THESE CLAIMS 
UNTIL APRIL, I 9 74 WHEN CLAIMANT FILED A CLAIM AND REQUEST FOR HEAR
ING ON AGGRAVATION AND SUBMITTED CERTAIN MEDICAL OPINIONS IN SUPPORT 
THEREOF (EXHIBITS 28 AND 29) . THIS CLAIM FOR AGGRAVATION WAS DENIED 
(EXHIBIT 31) AND WAS SUBSEQUENTLY DISMISSED BECAUSE THE FIVE YEAR 
AGGRAVATION PERIOD HAD EXPIRED BEFORE THE CLAIM FOR AGGRAVATION WAS 
MADE ( WCB 74 -1 387). CLAIMANT THEN FILED A PETITION FOR OWN MOTION 
RELIEF WITH THE WORKMEN’S COMPENSATION BOARD AND THE MATTER WAS 
REMANDED TO THE HEARINGS DIVISION FOR PRESENTATION OF EVIDENCE.

Considering the record in this case it is quite clear that claim
ant IS A VERY POOR HISTORIAN. THE RECORD IS REPLETE WITH INCONSIS
TENCIES OF HIS DESCRIPTION OF THE ACCIDENTS HE SUSTAINED AND THE IN— ^ 
JURIES HE SUFFERED FROM THOSE ACCIDENTS, RELYING ONLY ON THE MEDICAL 
EVIDENCE IT DEVELOPS THAT CLAIMANT HAS HAD INJURY TO HIS UPPER BACK, 
RIGHT SHOULDER AND NECK FROM THE MAY 1 5 , 1 96 7 INJURY WHICH HE SUS
TAINED WHILE EMPLOYED BY MCD LOGGING COMPANY. THIS WAS FROM A 
STRAIN OR SPRAIN OF THE UPPER BACK. THE INJURIES HE SUFFERED IN THE 
JULY, 1 96 7 ACCIDENT WHILE EMPLOYED BY PACIFIC COAST TIMBERLANDS,
INC. INVOLVED MAINLY THE LOWER BACK SYMPTOMS AS WELL. AT THE 
PRESENT TIME CLAIMANT COMPLAINS OF DISTRESS AND PHYSICAL DISABILITY 
OF BOTH THE UPPER AND LOWER BACK, RIGHT ARM AND HIS LEGS.

The medical situation is further complicated by the fact

THAT CLAIMANT ALSO SUFFERS FROM TWO MEDICAL CONDITIONS WHICH ARE 
NOT RELATED TO EITHER INDUSTRIAL INJURY. HE HAS SEVERE DEGENERATIVE 
OSTEOARTHRITIS OF THE SPINE WHICH IS SIGNIFICANTLY PROGRESSIVE AND 
HE ALSO SUFFERS FROM PARKINSON'S DISEASE, MORE SEVERE ON THE LEFT 
SIDE THAN THE RIGHT. THE PARKINSON’S DISEASE IS PRETTY WELL CON
TROLLED BY EXTENSIVE USE OF MEDICATION. THE MEDICAL EVIDENCE RE
FLECTS THAT, OF THE THE TWO GENERAL AREAS, THE MAJOR COMPLAINTS 
IN 1 974 AND ALSO AT THE PRESENT TIME INVOLVE THE LUMBAR AREA AND 
HIS LOWER EXTREMITIES. THE ADVANCED DEGENERATIVE CHANGES ALSO 
INCLUDES DEGENERATIVE CONDITION OF THE DISCS OF THE LUMBAR AND 
CERVICAL SPINE. IT APPEARS MEDICALLY PROBABLE THAT THIS COMBINA
TION OF MEDICAL CONDITIONS ARE THE PRIMARY SOURCE OF HIS PRESENT 
COMPLAINTS DEVELOPING FROM THOSE AREAS.

In 1 9 74 THERE WAS SOME CONSIDERATION OF FURTHER DIAGNOSTIC 
TREATMENT WHICH WAS RESTRICTED TO USE OF AN AIR MYELOGRAM OR D1S- 
COGRAM BECAUSE OF CLAIMANT’S REACTION TO IODINE. THE CONSIDERED 
DIAGNOSTIC TREATMENT WAS ATTEMPTED LATER AND PROVED TO BE UNSUC
CESSFUL. THERE REALLY IS NO FURTHER RECOMMENDATION AT THIS TIME 
FOR ANY ACTIVE TREATMENT.

Claimant’s complaints are considered by many of the medical

OPINIONS PRESENTED AS NOT CONSISTENT WITH THE OBJECTIVE FINDINGS OR 
WITH THE NATURE OF HI SvINDUSTRIAL INJURIES. THERE IS ALSO MENTION 
AT VARIOUS TIMES THAT CONS IDE RAB LE 'FUNCTIONAL OVERLAY* APPEARS 
PRESENT OR MODERATELY SEVERE PSYCHOPATHOLOGY CONTRIBUTES TO THE 
TOTAL IMPAIRMENT. CLAIMANT CONTENDED THAT ANY FUNCTIONAL OVERLAY 
OR PSYCHOPATHOLOGY REFERRED TO IN THE EVIDENCE WAS MATERIALLY 
CAUSED BY THE INDUSTRIAL INJURIES HE SUSTAINED BUT THE PSYCHIATRIC 
EXAMINATION LATER CONDUCTED REFLECTS THAT NO PSYCHIATRIC DISORDERS 
OR SEVERE PERMANENT PSYCHOPATHOLOGY HAS DEVELOPED FROM THE OCCUR
RENCE OF THOSE INDUSTRIAL INJURIES (EXHIBIT 4 0 AND 4 5 ) . IN FACT,
THE PSYCHIATRIST* S OPINION REFLECTS THAT EVEN THE NORMAL PSYCHIA
TRIC DISORDERS EXPECTED FROM THE PARKINSON’S DISEASE ARE NOT
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SIGNIFICANTLY FOUND IN CLAIMANT* S CASE. NO PERMANENT IMPAIRMENT 
FROM PSYCHOLOGICAL COMPONENTS HAS THEREFORE BEEN ESTABLISHED.

In MY OPINION, CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED 
FROM REGULARLY PERFORMING ANY SUITABLE AND GAINFUL OCCUPATION.
HE IS NOT RETRAINABLE. HOWEVER, IT IS QUITE EVIDENT IN THIS CASE THAT 
CLAIMANT WOULD BE PERMANENTLY AND VIRTUALLY TOTALLY DISABLED, AS 
FAR AS CONTINUING IN ANY BRANCH OF EMPLOYMENT FOR WHICH HE HAS ANY 
TRAINING OR EXPERIENCE, BY THE EXISTENCE OF HIS PARKINSON’S DISEASE.
IT IS FURTHER QUITE EVIDENT THAT THE PROGRESSIVE DEVELOPMENT OF THE 
DEGENERATIVE OSTEOARTHRITIS HAS LIKEWISE CAUSED MUCH OF HIS PRESENT 
DISTRESS.

I CONCLUDE FROM THE EVIDENCE SUBMITTED THAT THE MEDICAL EVI
DENCE PREDOMINATELY INDICATES THAT CLAIMANT'S PRESENT CONDITION IS 
NOT RELATED TO EITHER OF HIS INDUSTRIAL INJURIES. WHILE THOSE WERE 
IMMEDIATELY PRODUCTIVE OF QUITE SEVERE DISTRESS IN THE AREAS CON
CERNED AT THE TIME, BOTH INJURIES CONSISTED OF ONLY SPRAIN AND STRAIN 
TYPE INJURIES AND THE BULK OF THE MEDICAL EVIDENCE FAILS TO SHOW THAT 
THERE WAS ANY GREAT PERMANENT IMPACT BY THOSE INJURIES ON HIS THEN 
EXISTING MEDICAL CONDITION WHEREAS THE ALMOST INESCAPABLE CONCLU
SION FROM THE MAJORITY OF THE MEDICAL EVIDENCE PRESENTED FROM MEDI
CAL PRACTITIONERS THAT I CONSIDER THE MOST QUALIFIED ( DRS, MASON, 
STUMME, WEINMAN, BERG) IS THAT IT IS THE PROGRESSIVE DEGENERATION 
OF THE OSTEOARTHRITIS CONDITION WHICH IS MOST PRODUCTIVE OF HIS QUITE 
SIGNIFICANT COMPLAINTS AND THE BASIS FOR ANY WORSENED CONDITION SINCE 
THE CLAIMS FOR HIS INDUSTRIAL INJURIES WERE CLOSED.

Based upon the foregoing findings, the referee makes the
FOLLOWING

RECOMMENDATIONS
While there is some evidence that there may be some trace

able INVOLVEMENT OF THE SPRAIN AND STRAIN INJURIES IN HIS PRESENT 
GENERAL CONDITION BECAUSE OF THE DEVELOPMENT OF THOSE PROBLEMS 
TO A STAGE OF CHRONIC STRAIN, THE EVIDENCE OF SUCH INVOLVEMENT WITH 
THE PRESENT CONDITION IS SO MEAGER THAT I RECOMMEND THAT THE CLAIM
ANT* S PETITION FOR OWN MOTION RELIEF BE DENIED. THE EVIDENCE CLEARLY 
REVEALS THAT THE DEGENERATIVE CHANGES OF THE SPINE ARE THE SOURCE 
OF THE COMPLAINTS IN THOSE AREAS AT THIS TIME AND THE MORE LOGICAL 
MEDICAL EXPLANATION IS THAT THIS IS FROM THE PROGRESSIVE DEGENERA
TIVE OSTEOARTHRITIS RATHER THAN ANY COMPONENT TRACEABLE TO THE IN
DUSTRIAL INJURIES. IT IS ALSO QUITE SIGNIFICANT THAT CLAIMANT WOULD 
BE COMPLETELY DISABLED FROM ENGAGING IN ANY GAINFUL OCCUPATION FOR 
WHICH HE MIGHT BE SUITED MERELY BY THE EXISTENCE OF THE PARKINSON* S 
DISEASE FOR WHICH NEITHER OF THESE EMPLOYERS HAVE BEEN SHOWN TO 
HAVE RESPONSIBILITY (EVEN THOUGH THERE IS SOME CONFLICT IN THE EVI
DENCE AS TO WHETHER THIS CONDITION AROSE BEFORE OR AFTER EITHER 
OR BOTH OF THE INDUSTRIAL INJURIES). IN CONCLUSION, I RECOMMEND 
THAT CLAIMANT’S OWN MOTION PETITION FOR RELIEF BE DENIED AS TO 
EITHER EMPLOYER OR EITHER CLAIM.
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WCB CASE NO. 74-4585 FEBRUARY 4, 1976

PALMA BRUSCO, CLAIMANT
LINDSAY, NAHSTOLL, HART, DUNCAN, DAFOE AND KRAUSE, 

CLAIMANT* S ATTYS,
MERLIN MILLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The employer requests review by the board of the referee’s

ORDER WHICH GRANTED CLAIMANT PERMANENT TOTAL DISABILITY EFFECTIVE 
NOVEMBER 6 , 1 9 74 , BUT ALLOWED THE EMPLOYER’S CARRIER TO TAKE
CREDIT FOR PERMANENT PARTIAL DISABILITY MADE PURSUANT TO THE 
DETERMINATION ORDER OF DECEMBER 1 0 , 1 9 74 ,

Claimant suffered a compensable injury on march 24 , i 972
WHEN SHE WAS STRUCK IN THE LOW BACK, SHE HAD WORKED FOR THE EM
PLOYER FOR APPROXIMATELY 2 7 YEARS,

Her claim was initially closed by determination order mailed
JULY 2 3 , 1 97 3 WHEREBY CLAIMANT RECEIVED 32 DEGREES FOR 10 PER CENT
UNSCHEDULED LOW BACK DISABILITY. THIS DETERMINATION ORDER STATED 
IT DID NOT INVOLVE A BOARD DETERMINATION ON ANY QUESTION OF RELA
TIONSHIP TO CONDITIONS DENIED UN THE LETTER DATED AUGUST 22 , 1 9 72
(THIS PARTIAL DENIAL RELATED TO ANY CLAIM FOR DYSFUNCTIONAL UTERINE 
BLEEDING) 0

The claim was subsequently reopened, based upon reports
FROM DR, GRITZKA, AND CLOSED BY A SECOND DETERMINATION ORDER MAILED 
DECEMBER 1 0 , 1 974 WHEREBY CLAIMANT WAS GRANTED AN ADDITIONAL 4 8
DEGREES FOR 15 PER CENT UNSCHEDULED DISABILITY, GIVING CLAIMANT A 
TOTAL OF 8 0 DEGREES FOR 2 5 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Claimant has not worked since her march 24, 1972 injury.
SINCE THAT TIME SHE HAS BEEN SEEN BY MANY SPECIALISTS IN THE FIELDS 
OF MEDICINE, PSYCHOLOGIST, A VOCATIONAL COUNSELOR, AN ACUPUNCTURIST 
AND A CHIROPRACTOR - NONE HAVE BEEN SUCCESSFUL IN CURING, RESTORING 
OR REHABILITATING CLAIMANT. CLAIMANT HAS A HIGH SCHOOL EDUCATION 
AND HAS HAD SOME TRAINING IN BOOKKEEPING, SHE HAS ALSO WORKED FOR 
SEVERAL YEARS FOR THE EMPLOYER AS LEAD WOMAN IN THE UPHOLSTERY 
FINISHING DEPARTMENT. THESE DUTIES INVOLVE PHYSICAL ACTIVITY AS 
WELL AS SUPERVISORY WORK AND INCLUDE RECORD KEEPING. CLAIMANT 
HAD NO PRIOR BACK PROBLEMS PRIOR TO HER INJURY AND HAS DENIED ANY 
SINCE THE INJURY.

The referee found that, at present, claimant is inactive even 
AT HOME BECAUSE OF PAIN WHICH IS DUE IN PART TO THE LUMBAR STRAIN 
RESULTING FROM HER ACCIDENT AND DUE IN A GREATER PART TO THE PSYCHO
PATHOLOGY WHICH IS LARGELY CHRONIC BUT TRIGGERED TO A MILD DEGREE 
INTO SOME INCREASED DEPRESSION AND NERVOUS TENSION. THE REFEREE 
FOUND THAT CLAIMANT’ S PSYCHOPATHOLOGY HAD BEEN TRIGGERED EVEN MORE 
BY EVENTS IN HER PERSONAL LIFE.

The REFEREE FOUND THAT THE 
INDICATED THAT ALMOST EVERYTHING 
PROVE CLAIMANT’S CONDITION, BOTH 
AND NOTHING HAD WORKED.

PREPONDERANCE OF THE EVIDENCE 
MEDICALLY HAD BEEN TRIED TO IM — 
PHYSICALLY AND PSYCHOLOGICALLY,

Cl PAL 
DISAB

It is not necessary that the accident or
CAUSE OF DISABILITY - IT IS SUFFICIENT IF 
L1TY. THEREFORE, EVEN THOUGH THE CONTR

INJURY BE THE 
IT CONTRIBUTES 
IBUTION OF THE

PR IN —
TO THE 
ACCIDENT
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WAS MILD, THE REFEREE CONCLUDED THAT CLAIMANT WOULD NOT HAVE BE
COME PSYCHOLOGICALLY DISABLED WHEN SHE DID HAD NOT THE ACCIDENT 
OCCURRED AND, BASED UPON THE RATIONALE OF PATITUCCI V, BOISE CAS
CADE CORP. (UNDERSCORED) , 8 OR APP 503 , SHE WAS PERMANENTLY AND
TOTALLY DISABLED AS A RESULT OF HER INJURY.

The board, ON DE novo REVIEW, finds that claimant had a pre
existing PSYCHOLOGICAL CONDITION AND, ON MARCH 2 4 , 1 974 , AS A RESULT
OF AN ON-THE-JOB ACCIDENT SHE SUSTAINED A PHYSICAL INJURY TO HER LOW 
BACK AND AN AGGRAVATION OF HER PREEXISTING PSYCHOLOGICAL CONDITION - 
HOWEVER, THE COMBINED RESULTS OF THESE TWO CONDITIONS DID NOT, 
ACCORDING TO THE MEDICAL EVIDENCE, MAKE CLAIMANT PERMANENTLY AND 
TOTALLY DISABLED. THE MEDICAL EVIDENCE QUITE CLEARLY INDICATES THAT 
CLAIMANT* S PHYSIOLOGICAL PROBLEMS ARE NOT TOTALLY DISABLING AND HER 
PHYSICAL IMPAIRMENT WAS RATED IN THE AREA OF 10-25 PER CENT.

Dr. PERKINS, WHO GAVE CLAIMANT A PSYCHOLOGICAL EVALUATION,
WAS OF THE OPINION THAT CLAIMANT* S PSYCHOPATHOLOGY WAS, TO A 
MODERATE DEGREE, RELATED TO HER AGE AND CHRONIC PERSONALITY TRAITS 
WITH NEUROTIC TYPE DEFENSES HAVE BEEN PRESENT FOR MANY YEARS. TO 
A MILD DEGREE, IT WAS JUDGED THAT THE INJURY AND ITS AFTER EFFECTS 
TRIGGERED SOME DEPRESSION AND NERVOUS TENSION. DR. PERKINS DOESN’T 
SAY THAT THE AGGRAVATION RESULTING FROM THE INDUSTRIAL INJURY,
EITHER SOLELY OR IN COMBINATION WITH THE PHYSICAL RESIDUALS OF THE 
INJURY, CAUSED PERMANENT TOTAL DISABILITY.

Dr. PERKINS, THE DOCTORS AT THE BACK EVALUATION CLINIC AND 
THE OTHER DOCTORS WHO TREATED AND—OR EXAMINED CLAIMANT WERE OF 
THE OPINION THAT CLAIMANT COULD, WITH PROPER COUNSELING, BE RETURNED 
TO THE WORK FORCE. THE SOLE EXCEPTION WAS DR. GRITZKA, CLAIMANT IS 
MORBIDLY OBESE AND THIS OBESITY CERTAINLY IS A LARGE CONTRIBUTING FAC
TOR TO HER PRESENT PAINFUL BACK CONDITION.

Claimant may be permanently and totally disabled at the pre
sent TIME BUT HER PERMANENT TOTAL DISABILITY IS NOT ATTRIBUTABLE TO 
THE COMBINATION OF HER PHYSICAL INJURY AND HER PSYCHOLOGICAL AGGRA
VATION FROM SUCH INJURY. SUBSEQUENT TO THE INDUSTRIAL INJURY CLAIM
ANT’S HUSBAND DIED AND THIS LOSS, ACCORDING TO DR, PER^HNSj HAD A 
MUCH GREATER EFFECT ON HER PSYCHOPATHOLOGY THAN THE l'/4DUSTR IAL 
INJURY. THE EMPLOYER IS ONLY COMPENSABLY RESPONSIBLE FOR PRE
EXISTING CONDITIONS TO THE EXTENT THEY MAY BE AGGRAVATED BY AN ON- 
THE-JOB INJURY AND NOT FOR SUBSEQUENT, INDEPENDENT OCCURRENCES.

The BOARD FINDS SUBSTANTIAL EVIDENCE OF LACK OF COOPERATION 
BY CLAIMANT WITH HER PHYSICIANS AND COUNSELORS AND ALSO A LACK OF 
MOTIVATION SUFFICIENT TO PRECLUDE HER FROM CONSIDERATION FOR PER
MANENT TOTAL DISABILITY EVEN SHOULD HER PRESENT CONDITION BE THE 
RESPONSIBILITY OF THE EMPLOYER, WHICH IT IS NOT, CLAIMANT, HOW
EVER, HAS LOST A SUBSTANTIAL AMOUNT OF POTENTIAL EARNING CAPACITY.
THE BOARD URGES CLAIMANT TO GIVE SERIOUS EFFORT TO ENTERING A RE
TRAINING PROGRAM AVAILABLE TO HER AND TO SEEK FUTURE MEDICAL CARE 
UNDER THE PROVISIONS OF ORS 6 56 . 24 5 . THE BOARD CONCLUDES THAT 
CLAIMANT HAS BEEN ADEQUATELY COMPENSATED FOR HER LOSS OF EARNING 
CAPACITY BY AN AWARD OF 192 DEGREES WHICH REPRESENTS 6 0 PER CENT 
OF THE MAXIMUM ALLOWABLE BY STATUTE,

ORDER
The order of the referee dated September 8, 1975 is modified. 

Claimant is awarded 192 degrees of a maximum of 320 degrees
FOR UNSCHEDULED LOW BACK DISABILITY. THIS IS IN LIEU OF AND NOT IN 
ADDITION TO ANY PREVIOUS AWARD FOR UNSCHEDULED DISABILITY RECEIVED 
BY THE CLAIMANT.
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WCB CASE NO. 75—2236 FEBRUARY 6, 1976

DONNA PADDOCK, CLAIMANTPOZZI, WILSON AND ATCHISON,
claimant's attys.

JONES, LANG, KLEIN, WOLE AND SMITH,
DEFENSE ATTYS.

REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The employer requests review by the board of the referee's
ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR ACCEPTANCE AND 
PAYMENT OF BENEFITS, AS PROVIDED BY LAW, UNTIL HER CLAIM IS CLOSED 
PURSUANT TO ORS 656.268.

Claimant alleges she suffered a low back condition arising

OUT OF AN INCIDENT OCCURRING ON OR ABOUT APRIL 22 , 1 97 5 .: THE EM
PLOYER DENIED THE CLAIM.

Claimant was an off—bearer on a drum—type sander when she

DEVELOPED ACHING IN HER BACK AND NECK FROM STACKING WOOD PRODUCTS 
ON A CART LOCATED LOW OFF THE FLOOR. DR. MCCOMB EXAMINED CLAIM
ANT ON APRIL 25 , 1 975 FOR LOW BACK PAIN WHICH LASTED APPROXIMATELY
ONE WEEK - AT THAT TIME SHE TOLD DR. MCCOMB HER JOB WAS DIFFERENT 
FROM THE ONE SHE HAD BEEN ACCUSTOMED TO DOING AND SHE HAD REQUESTED 
HER WORK SUPERVISOR TO ALLOW HER TO LOAD RATHER THAN OFF-BEAR.
DR. MCCOMB FELT THAT CLAIMANT* S CONDITION WAS RELATED TO HER JOB 
BECAUSE IT WAS ONE TO WHICH SHE WAS NOT NORMALLY ACCUSTOMED.

Claimant's supervisor testified that claimant did not report

ANY INJURY TO HIM EITHER ON APRIL 22 OR 23 AND ALSO THAT CLAIMANT 
PUT ONE THIRD TO ONE HALF OF HER TIME IN AS AN OFF-BEARER EVEN 
THOUGH HER FULL TIME ASSIGNMENT WAS THAT OF A FEEDER.

The PHYSICIAN' S INITIAL REPORT OF THE WORK INJURY, SIGNED 
MAY 9 , 1 975 , INDICATED TENDER SPASTIC LEFT TRAPEZIUS AND*LUMBAR
MUSCLES AND POSITIVE STRAIGHT LEG RAISING TESTS BILATERALLY AT 4 5 
DEGREES. THE DIAGNOSIS WAS CERVICAL LUMBAR STRAIN. THE 801 WAS 
FILLED OUT BY THE EMPLOYER BUT THE CLAIMANT WAS UNABLE TO SIGN 
AND THE INFORMATION WAS TAKEN FROM HER OVER THE TELEPHONE.

The referee found that the employer's letter of denial INDI
CATED THAT THE EMPLOYER WAS UNABLE TO RELATE CLAIMANT'S PROBLEM 
WITH HER EMPLOYMENT, STATING. IT HAD CONTACTED HER DOCTOR AND THE 
DOCTOR HAD INDICATED HE HAD NO RECORD OF AN ON-THE-JOB INJURY FOR 
THE CLAIM. THE REFEREE FOUND THAT THE PHYSICIAN'S INITIAL REPORT 
DID CAUSALLY RELATE THE PROBLEM TO THE INDUSTRIAL INJURY DESCRIBED 
AND AS FAR AS CLAIMANT* S FAILURE TO REPORT TO HER IMMEDIATE SUPER
VISOR THE REFEREE FOUND CLAIMANT HAD REPORTED HER ABSENCE OF APRIL 
24 BY TELEPHONE TO THE PERSONNEL MANAGER.

The referee concluded inasmuch as the form boi was filled

OUT BY THE EMPLOYER, OBVIOUSLY, SOMEONE WORKING FOR THE EMPLOYER 
HAD TO DIRECT THAT IT BE COMPLETED AND FILLED OUT AND, THEREFORE, 
MUST HAVE HAD NOTICE OF THE CLAIM. CONSTRUING THE LAW LIBERALLY 
IN FAVOR OF THE WORKMAN THE REFEREE CONCLUDED THAT CLAIMANT HAD 
SUSTAINED HER BURDEN OF PROOF — HOWEVER, THAT PENALTIES WERE NOT 
APPLICABLE BECAUSE OF THE CIRCUMSTANCES OF THIS CASE.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND
INGS AND CONCLUSIONS .OF THE REFEREE AS ITS OWN.

— 14 0 —



ORDER
The order of the referee dated September 5, 1975 is affirmed. 

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 5 0 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-992 FEBRUARY 6, 1976

MINNIE M. NORGARD, CLAIMANT
GALTON AND POPICK, CLAIMANT' S ATTYS,
PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The employer seeks review by the board of the referee's

ORDER WHICH REMANDED TO IT CLAIMANT'S CLAIM TO BE ACCEPTED FOR 
PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, UNTIL CLOSED PUR
SUANT TO ORS 656.268.

Claimant is 59 years old and had been employed for approxi
mately THREE YEARS WHEN, ON APRIL 7 , 1 96 9 SHE FELL BACKWARDS ON
THE CONCRETE FLOOR IN THE LAUNDRY WHERE SHE WORKED,

As A RESULT OF THIS INDUSTRIAL INJURY A HERNIORRHAPHY WAS 
PER FOR ME D ON JULY 2 5 , 196 9 . ON JANUARY 22, 1971 , AN EXAMINATION
BY DR. LEE, REVEALED A DEFINITE HERNIA BULGE AT THE SITE AND ON 
FEBRUARY 19, 1971 A SECOND OPERATION WAS PERFORMED. AFTER THE
FIRST OPERATION THE CLAIM WAS CLOSED ON MAY 6 , 1 9 7 0 WITH NO AWARD
OF PERMANENT PARTIAL DISABILITY - AFTER THE SECOND SURGICAL REPAIR 
A SECOND DETERMINATION ORDER ON JULY 2 9 , 1 9 72 WAS ENTERED WHICH
ALSO GAVE CLAIMANT NO AWARD OF PERMANENT PARTIAL DISABILITY.

Prior to the second closure, claimant had been seen by dr.
ARMENTROUT WHO REPORTED CLAIMANT HAD A CHRONIC LUMBOSACRAL STRAIN 
IN ADDITION to the hernia, dr. boyden also found a chronic recurrent
LUMBOSACRAL STRAIN — DR. BOYDEN IS CLAIMANT* S TREATING PHYSICIAN.

After the second claim closure claimant did not return to

WORK FOR THE EMPLOYER BUT ENROLLED AT PORTLAND COMMUNITY COLLEGE 
AND RECEIVED HER GED AND THEN ENROLLED IN PACIFIC BUSINESS SCHOOL 
COMPLETING A BUSINESS COURSE IN DECEMBER 1 9 72 . AFTER GRADUATION 
CLAIMANT SECURED EMPLOYMENT AS A CLERK WITH A NEW YORK MERCHAN
DISE COMPANY IN APRIL 1 9 73 AND WAS SO EMPLOYED AT THE DATE OF THE 
HEARING.

In JANUARY 1 9 74 DR. LANGSTON HOSPITALIZED CLAIMANT WITH SEVERE 
LOW BACK PAIN, DIAGNOSED AS A DEGENERATIVE DISC DISEASE AGGRAVATED 
BY DEPRESSION DUE TO HER HUSBAND'S DEATH (SHORTLY BEFORE HER HOS
PITALIZATION CLAIMANT HAD AWAKENED WITH EXTREME BACK PAIN, SHE 
SOUGHT HELP FROM HER HUSBAND AND FOUND HIM LYING DEAD ON THE KIT
CHEN FLOOR) .

Dr. LEE INDICATED THAT CLAIMANT'S CHRONIC BACK COMPLAINT 
AND PAIN HAD EXISTED ^INCE THE ORIGINAL INJURY AND THE HERNIA OPER
ATION, A DENIAL WAS ISSUED ON JANUARY 2 7 , 1 97 5 BY THE EMPLOYER
STATING IT FELT THE LOW BACK CONDITION WAS NOT RELATED TO THE 
APRIL 7 , 1 96 9 INJURY. .
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The referee, based upon dr, boyden's opinion that claimant's

PRESENT CONDITION IS RELATED TO HER 1 96 9 INJURY AND THAT SUCH CON
DITION HAD APPARENTLY BEEN WITH CLAIMANT IN SOME DEGREE SINCE THE 
ORIGINAL ACCEPTED INDUSTRIAL INJURY, CONCLUDED THAT CLAIMANT HAD 
SUFFERED AN AGGRAVATION OF THE CONDITION WHICH WAS ORIGINALLY AC
CEPTED ALTHOUGH NO PARTICULAR INCIDENT PRODUCED IT, THE OPINION 
EXPRESSED BY DR. BOYDEN WAS ALMOST THE SAME AS THAT EXPRESSED BY 
DR, LANGSTON IN HIS DEPOSITION, HE REMANDED THE CLAIM TO THE EM
PLOYER TO BE ACCEPTED AS AN AGGRAVATION OF SAID 1 96 9 INJURY.

The board, on de novo review, finds, as did the referee, that
SOME SLIGHT DISCREPANCY EXISTS BETWEEN DR. BOYDEN* S OPINION AND 
DR. LANGSTON* S OPINION, HOWEVER, BASICALLY EACH OPINION SUPPORTS 
THE CONCLUSION THAT THERE IS A RELATIONSHIP BETWEEN CLAIMANT* S 
PRESENT CONDITION AND HER 1 96 9 INDUSTRIAL INJURY. NO MEDICAL EVI
DENCE WAS OFFERED BY THE EMPLOYER TO DISPUTE THIS. THE BOARD 
AFFIRMS THE ORDER OF THE REFEREE.

ORDER

The order of the referee dated august 27, 1975 is affirmed. 

Claimant’s counsel is awarded as a reasonable attorney’s
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-489 FEBRUARY 6, 1976

SANFORD KOWITT, CLAIMANT
ALLEN G. OWEN, CLAIMANT’S ATTY.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The employer seeks review by the board of the referee’s

ORDER WHICH AWARDED CLAIMANT 80 DEGREES FOR 2 5 PER CENT UNSCHED
ULED LOW BACK DISABILITY.

Claimant is a 48 year old attorney, a sole practitioner, who

SUSTAINED A COMPENSABLE INJURY WHILE MOVING SOME OFFICE MATERIALS 
SOME TIME BETWEEN JANUARY 26 AND JANUARY 3 1 , 1 974 . CLAIMANT
SOUGHT NO TREATMENT UNTIL MARCH 1 2 , 1 9 74 WHEN HE WAS SEEN BY DR.
COHEN, WHO INITIATED CONSERVATIVE TREATMENT CONSISTING OF MEDI
CATION AND A LUMBAR BRACE. CLAIMANT HAS NEITHER BEEN HOSPITALIZED 
NOR SUBJECTED TO SURGERY,

Claimant has a bachelor’s degree in liberal arts as well as
HIS bachelor’s DEGREE in LAW. IN ADDITION TO PRACTICING LAW FOR I 1 
YEARS CLAIMANT HAS TAUGHT SCHOOL, OPERATED A RETAIL BUSINESS AND 
WORKED AS A PAROLE OFFICER.

The referee found, based upon claimant’s education, age
AND WORK BACKGROUND, THAT HE WAS PROBABLY MORE ADAPTABLE THAN 
AVERAGE. HIS GPA BOTH AT UNDERGRADUATE AND GRADUATE LEVEL, AS 
WELL AS HIS OTHER ACHIEVEMENTS, INDICATE CLAIMANT’S INTELLIGENCE 
IS AT LEAST BRIGHT -NORMAL TO SUPERIOR.

Claimant contends that because of
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ARE CONSTANT HE GOES TO WORK LATER AND QUITS SOONER AND LOSES AP
PROXIMATELY TWO HOURS OF EACH DAY1 S WORKING TIME AS A RESULT OF 
THIS PAIN. THE EMPLOYER CONTENDS THAT THE INJURY DID NOT AFFECT 
CLAIMANT* S EARNING CAPACITY, OFFERING EVIDENCE THAT CLAIMANT'S 
1 9 73 -74 INCOME TAX RETURN REFLECTED'LESS THAN 1 0 0 0 DOLLARS DIF
FERENCE IN GROSS INCOME - HIS 1 97 5 INCOME TO DATE OF THE HEARING 
REVEALED INCREASED EARNINGS.

The REFEREE, RELYING UPON FORD V. SAIF (UNDERSCORED) , 7 OR 
APP 54 9 , CONCLUDED THAT ALTHOUGH EARNINGS WERE RELEVANT, A WORK
MAN COULD NOT BE DEPRIVED OF AN AWARD MERELY BECAUSE HIS EARNINGS 
SUBSEQUENT TO THE INJURY WERE GREATER THAN HIS EARNINGS PRIOR TO 
THE INJURY BECAUSE EARNINGS WERE NOT NECESSARILY DETERMINATIVE OF 
THE EARNING CAPACITY.

The REFEREE CONCLUDED THAT BECAUSE CLAIMANT WAS UNABLE TO 
PARTICIPATE IN HIS CHOSEN PROFESSION ON A FULL TIME BASIS SINCE HIS 
INJURY, BECAUSE OF DISCOMFORT RESULTING THEREFROM, HE HAD SUF
FERED A LOSS OF EARNING CAPACITY, HE FURTHER CONCLUDED THAT BE
CAUSE CLAIMANT WAS A SOLE PRACTITIONER AND NORMALLY WOULD HAVE 
DONE SOME WORK AT HOME EVENINGS AND OVER THE WEEKENDS WHICH HE 
IS NO LONGER ABLE TO DO CLAIMANT HAS SUFFERED A SUBSTANTIAL LOSS 
OF RESERVE.

The BOARD, ON DE NOVO.REVIEW, AGREES THAT CLAIMANT HAS SUF
FERED SOME LOSS OF HIS EARNING CAPACITY BUT CERTAINLY NOT TO THE 
EXTENT THAT HE IS ENTITLED TO AN AWARD OF EQUAL TO 2 5 PER CENT OF 
THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED DISABILITY.

The fact that claimant is a sole practitioner in the field

OF LAW ALLOWS CLAIMANT TO SET HIS OWN HOURS AT THE OFFICE - IF HE 
CHOSE TO COME IN LATER THAN USUAL AND LEAVE EARLIER THAN USUAL, 
THIS IS NOT, BY ITSELF, EVIDENCE OF ANY COMPENSABLE DISABILITY.

The board concludes that the evidence does not support a

FINDING THAT CLAIMANT IS, AS A RESULT OF HIS INDUSTRIAL INJURY, 
PRECLUDED FROM RETURNING TO ONE —FOURTH OF THE LABOR MARKET WHICH 
WAS AVAILABLE TO HIM PRIOR TO THE INDUSTRIAL INJURY. CLAIMANT 
WOULD BE ADEQUATELY COMPENSATED BY AN AWARD OF 3 2 DEGREES FOR 
1 0 PER CENT UNSCHEDULED DISABILITY.

ORDER
The order'of the referee dated august 15, 1975 is modified

and THE AWARD OF 80 DEGREES OF a MAXIMUM OF 32 0 DEGREES FOR UN
SCHEDULED LOW BACK DISABILITY IS REDUCED TO 32 DEGREES OF A MAXI
MUM OF 320 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY. IN ALL 
OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED.

WCB CASE NO. 75-991 FEBRUARY 6, 1976

RAYMOND LEDFORD, CLAIMANT
EVOHL F. MALAGON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Review by board members wilson and moore.

The claimant requests board review of the referee's order
WHICH REMANDED CLAIMANT'S CLAIM FOR HIS BACK CONDITION TO THE 
STATE ACCIDENT INSURANCE FUND TO BE ACCEPTED FOR PAYMENT OF
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COMPENSATION, AS PROVIDED BY LAW, UNTIL CLOSURE PURSUANT TO ORS 
6 56.2 6 8 — ALSO OF HIS ORDER ON RECONSIDERATION WHEREIN THE REFEREE 
REFUSED TO ADMIT THE REPORT OF DR. CARTER BASED UPON A PSYCHIATRIC
EVALUATION MADE ON MAY 1 9 . 1 9 75 OF THE CLAIMANT.I

Claimant suffered a compensable injury on November 19, i 968
TO HIS RIGHT LEG WHICH RESULTED IN BOTH BELOW-THE —KNEE AND ABOVE- 
THE-KNEE AMPUTATIONS. CLAIMANT WAS FITTED WITH A RIGHT ABOVE-THE- 
KNEE PROSTHESIS, LEARNED TO WALK ON IT WITHOUT ANY SPECIAL TRAIN
ING AND, BY FEBRUARY 1 8 , 1 96 9 , WAS WALKING WITHOUT THE AID OF A
CRUTCH OR CANE.

After claimant was discharged from the hospital he complained 
OF INCREASING BACK PAIN RELATED TO ACTIVITY AND ORIGINATING AT THE 
TIME OF HIS INITIAL HOSPITALIZATION. THIS PAIN WAS PRIMARILY IN THE 
LOW BACK AND RADIATED INTO THE END OF THE AMPUTATION STUMP. DR. 
STEELE DIAGNOSED CHRONIC LOW BACK STRAIN WHICH WAS CAUSED IN PART 
BY THE CLAIMANT'S POOR GAIT. CLAIMANT WAS SENT TO A PHYSICAL THERA
PIST FOR GAIT TRAINING BUT CONTINUED TO HAVE PROBLEMS WITH THE ARTI
FICIAL LIMB AND A NEW ONE WAS RECOMMENDED IN DECEMBER 1 973 .

On MAY 2 9 , 1 975 CLAIMANT SAW DR. STEELE, STATING HIS AMPU
TATION STUMP AND PROSTHESIS HAD BEEN STABLE AND THERE HAD BEEN NO 
RECENT CHANGE SINCE 1 9 7 0 BUT HE WAS STILL HAVING TROUBLE WITH IT.
AT THAT TIME HE WAS WEARING THE OLD PROSTHESIS BECAUSE THE NEW ONE 
WAS BEING REPAIRED. CLAIMANT'S MAJOR PROBLEM APPEARED TO BE BACK 
PAIN AND DR. STEELE NOTED THAT THERE HAD BEEN NO PREVIOUS MENTION 
OF BACK PAIN OR INJURY UNTIL FEBRUARY 1 9 73 AND IN THE LAST EXAMINATION 
THERE WAS NO DIFFERENCE IN THE SYMPTOMS THAN IN THE FEBRUARY 1973 
EXAMINATION. DR, STEELE FELT THAT THE BACK PAIN WAS AGGRAVATED 
BY CLAIMANT'S POOR GAIT AND HIS ARTIFICIAL LIMB BOTH OF WHICH RE
SULTED FROM THE INDUSTRIAL INJURY.

Prior to the injury claimant had worked for the employer

FOR APPROXIMATELY TWO AND A HALF YEARS. HE HAS NOT WORKED SINCE 
THAT DATE. HE IS PRESENTLY SEEING DR. CARTER FOR PSYCHIATRIC 
TREATMENT. DR. CARTER FEELS THAT CLAIMANT’S CONDITION HAS AG
GRAVATED,

Claimant’s claim for aggravation requests reopening for

PSYCHIATRIC TREATMENT AS WELL AS FOR TREATMENT OF THE BACK CON
DITION.

The referee found that the medical evidence indicated claim
ant HAD TOLD DR. STEELE IN 1 973 THAT HE HAD SUFFERED BACK PAIN WHEN 
HE WAS HOSPITALIZED AND THAT DR. STEELE’S OPINION WAS THAT AT LEAST 
PART OF THE BACK PAIN WAS DUE TO CLAIMANT'S POOR GAIT RESULTING FROM 
WALKING ON HIS ARTIFICIAL LIMB. THE REFEREE CONCLUDED THAT CLAIM
ANT HAD SUFFERED AN AGGRAVATION RESULTING FROM HIS INDUSTRIAL INJURY 
AS IT RELATED TO HIS BACK CONDITION.

With respect to claimant’s psychiatric condition, the referee 
FOUND THAT IN DR. CARTER'S OPINION THERE WERE REASONABLE GROUNDS 
FOR THE CLAIM THAT SUCH DISABILITY HAD WORSENED OR DETERIORATED 
SUBSEQUENT TO THE LAST AWARD OR ARRANGEMENT OF COMPENSATION AND 
WAS SUFFICIENT TO ESTABLISH JURISDICTION PURSUANT TO ORS 6 56.2 73 
BUT THAT THE EVIDENCE AS A WHOLE DID NOT SHOW A WORSENING OF CLAIM
ANT* S PSYCHIATRIC CONDITION.

On AUGUST 2 1 , 1 9 7 5 THE REFEREE ENTERED HIS OPINION AND ORDER -
ON AUGUST 2 7 , 1 975 CLAIMANT FILED A REQUEST FOR RECONSIDERATION,
ATTACHING THERETO A REPORT OF DR. CARTER, DATED AUGUST 8 , 1 9 75 ,
WHICH WAS BASED ON A PSYCHIATRIC EXAMINATION MADE OF CLAIMANT ON 
MAY 19,1975.

■14 4-



The referee found that the report of dr. carter was made at
THE CLAIMANT'S REQUEST AND THAT THE EVALUATION WAS. DONE PR I OR TO THE 
ENTRY OF HIS OPINION AND ORDER AND THAT THE EVIDENCE WAS NOT NEW EVI
DENCE BUT WAS OBTAINABLE WITH REASONABLE DILIGENCE AT THE TIME OF THE 
FIRST HEARING. THE REFEREE CONCLUDED THAT THE REPORT OF DR. CARTER 
COULD NOT BE CONSIDERED AS NEW MATERIAL EVIDENCE AND A BASIS FOR RECON
SIDERATION — HE , THEREFORE , DENIED THE REQUEST TO RECONSIDER.

The board, on de novo review, affirms the findings and CONCLU
SIONS OF THE REFEREE IN HIS ORDER DATED AUGUST 21 , 1975.

The board finds that although the report from dr. carter,
DATED AUGUST 8 , 1 97 5 , WOULD BE ADEQUATE TO SUPPORT A FINDING OF A
WORSENING OF CLAIMANT'S PSYCHIATRIC CONDITION WHICH WOULD JUSTIFY
remanding his claim for acceptance of the psychiatric condition, un
fortunately THE CLAIMANT HAS FAILED TO SHOW THAT THIS REPORT REPRE
SENTS NEW EVIDENCE WHICH WAS NOT AVAILABLE NOR COULD HAVE BEEN MADE 
AVAILABLE AT THE TIME OF THE HEARING BY THE EXERCISE OF DUE DILIGENCE 
ON THE PART OF CLAIMANT.

The referee correctly denied the request to reconsider - HOW
EVER, THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED, UNDER THE PRO
VISIONS OF ORS 6 5 6 . 2 4 5 , TO SUCH PSYCHIATRIC CARE AND TREATMENT AS 
DR. CARTER MAY RECOMMEND,

ORDER
The order of the referee, dated august 21, 1975, and the order

ON RECONSIDERATION, DATED SEPTEMBER 5 , 1 9 7 5 , ARE AFFIRMED.

WCB CASE NO. 75-2103 FEBRUARY 6, 1976 

DOREEN V. STINER, CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT' S ATTYS.
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests review by the board of the referee's order

WHICH AWARDED CLAIMANT 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED LOW 
BACK DISABILITY.

Claimant is a 35 year old registered nurse with a high school

EDUCATION. ON MAY 1 4 , 1 974 SHE SUSTAINED A COMPENSABLE LOW BACK
DISABILITY FOR WHICH SHE RECEIVED AN AWARD OF 64 DEGREES FOR 20 PER 
CENT UNSCHEDULED LOW BACK DISABILITY BY A DETERMINATION ORDER MAILED 
APRIL 25, 1975,

In 197 1 CLAIMANT HAD SUSTAINED A NON-OCC U PAT ION AL LOW BACK IN
JURY AND A LEFT SIDED LAMINECTOMY AND DISKECTOMY WAS PERFORMED AT 
THE L4 —5 AND L5-S1 LEVELS ON JULY, 197 1., REPEAT SURGERY WAS DONE IN 
FEBRUARY 1 972 AT THE SAME LEVELS TO REMOVE ADHESIONS AND SCAR TISSUE 
AND AGAIN REMOVED THE DISC.

In SEPTEMBER 1 97 2 CLAiMANT WAS HIRED BY THE EMPLOYER AS A REGIS
TERED NURSE AND WITHIN A SHORT PERIOD OF TIME WAS PROMOTED TO NURSING 
SUPERVISOR, WORKING THE GRAVEYARD SHIFT. WHILE SO EMPLOYED, CLAIMANT 
REINJURED HER LOW BACK ASSISTING A PATIENT. CONSERVATIVE CARE PRODUCED 
LITTLE IMPROVEMENT AND, ON AUGUST 5 , 1 9 7 4 , A DECOMPRESSIVE LAMINECTOMY
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WAS AGAIN PERFORMED AT THE I_4 -5 AND L5-S1 LEVELS, NO DISC PROBLEMS 
WERE NOTED BUT THE NERVE ROOT IMPINGEMENT BY PERIDURAL AND PERINEURAL 
FIBROSIS WAS SURGICALLY REPAIRED.

The referee found that prior to the compensable injury, although

CLAIMANT WAS SUBJECT TO LIMITATIONS IN HER VOCATIONAL, AVOC AT IONAL AND 
DOMESTIC ACTIVITIES, NEVERTHELESS, SHE WAS ABLE TO ASSIST PATIENTS 
AND WAS ABLE TO PERFORM ALL OF THE DUTIES REQUIRED BY HER POSITION ON 
A FIVE DAY A WEEK BASIS. THE REFEREE FOUND THAT SINCE THE INDUSTRIAL 
INJURY, SHE IS ONLY AbLe TO WORK FOUR DAYS A WEEK, SHE IS NO LONGER 
ABLE TO ASSIST IN EMERGENCY ROOM SURGERY FOR MORE THAN 3 0 MINUTES, 
CANNOT ASSIST PATIENTS BEING MOVED FROM AN AMBULANCE STRETCHER TO 
A GURNEY, OR FROM A GURNEY TO THE OPERATING TABLE. CLAIMANT1 S DUTIES 
ARE NOW STRICTLY SUPERVISORY AND SHE STILL HAS EXACERBATION OF HER 
SYMPTOMS PERIODICALLY.

The REFEREE, NOTING THAT UNSCHEDULED DISABILITY IS EVALUATED 
BY DETERMINING THE EFFECT OF THE INJURY ON THE INJURED WORKER* S EARN
ING CAPACITY WITH DUE CONSIDERATION TO THE AGE, EDUCATION, INTELLI
GENCE AND ADAPTABILITY UPON WHICH THE CONSEQUENCE OF THE INJURY MAY 
HAVE BEEN SUPERIMPOSED, FOUND THAT CLAIMANT HAD SUBSTANTIAL DISA
BILITY BUT THAT PART OF HER DISABILITY STEMMED FROM THE 197 1 INJURY 
AND THE RESULTING SURGERIES.

The referee concluded that as a result of her 1974 injury,
CLAIMANT WAS ENTITLED TO AN AWARD OF 3 0 PER CENT FOR HER UNSCHED
ULED LOW BACK DISABILITY TO ADEQUATELY COMPENSATE HER FOR THE LOSS 
OF EARNING CAPACITY RESULTING FROM THAT INJURY.

The board, on de novo review, affirms and adopts the findings
AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated September is, 1975 is affirmed.

WCB CASE NO. 74-3398 FEBRUARY 6, 1976 

JERRY L. PRATER, CLAIMANT
POZZl, WILSON AND ATCHISON,

claimant’s ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant seeks review by the board of the referee’s order
WHICH APPROVED THE STATE ACCIDENT INSURANCE FUND’S DENIAL OF CLAIM
ANT’ S CLAIM FOR AGGRAVATION.

Claimant suffered a compensable low back injury on march 16,
1 9 7 3 , THE CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED MAY 3 0 ,
1 9 7 3 WITH NO AWARD FOR PERMANENT PARTIAL DISABILITY.

In JULY 1 9 7 5 , DR, KEIZER, AFTER EXAMINING CLAIMANT, CONSIDERED 
CLAIMANT’S CONDITION HAD WORSENED AND REQUESTED THE CLAIM BE REOPENED. 
THIS REQUEST WAS TREATED AS A CLAIM FOR AGGRAVATION AND DENIED BY THE 
FUND.

The REFEREE FOUND that the medical evidence indicated claimant’s

CONDITION HAD WORSENED SINCE THE LAST AWARD OR ARRANGEMENT OF COMPEN
SATION — HOWEVER, THE WORSENING WAS NOT RELATED TO NOR DID IT RESULT 
FROM THE INDUSTRIAL INJURY OF MARCH 1 6 , 1 9 73 .
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Claimant suffered two off-the— job injuries, one in may or june,
1-9 7 4 AND ANOTHER A.MONTH LATER BOTH INJURIES WERE TO HIS LOW BACK 
AREA. THE REFEREE FOUND THAT THE TWO OFF-THE-JOB INCIDENTS WERE OF 
A TYPE FROM WHICH TRAUMATIC EFFECTS COULD REASONABLY BE ANTICIPATED 
WHETHER OR NOT CLAIMANT HAD HAD A PRIOR INJURY. HE FURTHER FOUND 
THAT EACH INCIDENT, PROVIDED IT HAD OCCURRED ON-THE-JOB, WAS ACTUALLY 
SUFFICIENT TO CONSTITUTE A NEW INJURY UNDER THE WORKMEN'S COMPENSATION 
LAW.

The REFEREE CONCLUDED THAT, ALTHOUGH CLAIMANT’S CONDITION HAD 
WORSENED SINCE THE INDUSTRIAL INJURY, THE SIGNIFICANT. EVENTS WHICH 
MATERIALLY CONTRIBUTED TO HIS PRESENT CONDITION WERE THE TWO SUBSE
QUENT OFF—THE—JOB INCIDENTS WHICH WERE ’ INJURIES' AS CONTEMPLATED 
BY THE WORKMEN’S COMPENSATION LAW AND THEIR INTERVENTION BROKE THE 
CAUSAL RELATIONSHIP BETWEEN CLAIMANT’S PRESENT CONDITION AND HIS 
INDUSTRIAL INJURY OF MARCH 1 6 , 1 97 3 .

The board, on de novo review, affirms and adopts the findings
AND CONCLUSIONS OF THE REFEREE AS ITS OWN.

ORDER
The order of the referee dated june i i , i 975 is affirmed.

WCB CASE NO. 75-1362 FEBRUARY 6, 1976 

MICHAEL N. GUISCHER, CLAIMANT
POZZ1, WILSON AND ATCHISON, 

claimant’s ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE’S ORDER 
WHICH AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIM
ANT' S CLAIM.

\
The ISSUE BEFORE THE REFEREE WAS THE COMPENSABILITY FOR A TORN 

CARTILAGE OF THE RIGHT KNEE INCURRED BY THE CLAIMANT WHILE PITCHING 
BASEBALL FOR PORTLAND STATE UNIVERSITY ON APRIL 3 , 1 9 73 .

The fund objected to the hearing on the grounds that claimant 
WAS NOT AN EMPLOYE AND, IF HE WAS, NO INJURY AROSE OUT OR IN THE COURSE 
OF HIS EMPLOYMENT.

Claimant was on a federally funded work study program at port-
land STATE - PRIOR TO 1 9 72 HE HAD PAID HIS OWN TUITION. THE WORK AS
SIGNED TO HIM UNDER THE WORK STUDY PROGRAM WAS BY THE PERSONNEL AND 
ATHLETIC DEPARTMENT AND CONSISTED OF WORKING IN THE CONCESSIONS, HAN
DLING THE TICKET TAKING AND DOING SOME BUS DRIVING TO AND FROM ATHLETIC 
PRACTICE.

The referee found that although claimant could have been con
sidered AN EMPLOYE OF PORTLAND STATE UNIVERSITY WHILE DRIVING THE BUS, 
WORKING AT THE CONCESSION STANDS OR TAKING TICKETS, THIS, BY ITSELF DID 
NOT MAKE HIM AN EMPLOYE WHILE HE WAS VOLUNTARILY PLAYING BASEBALL. 
THERE WAS NO EVIDENCE THAT CLAIMANT WAS PAID FOR PLAYING BASEBALL NOR 
THAT HE WOULD HAVE ENDANGERED HIS FEDERALLY FUNDED WORK STUDY PRO
GRAM BY FAILURE TO PLAY BASEBALL.

I
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The referee found that claimant was furnished some funds
FOR TUITION AND BOOKS FROM THE DAD1 S CLUB AND, IN ALU PROBABILITY,
IT WAS, BECAUSE OF CLAIMANT'S BASEBALL ACHIEVEMENTS, HOWEVER,
THERE WAS NO CONCLUSIVE EVIDENCE THAT HE COULD NOT HAVE RECEIVED 
SUCH ASSISTANCE FROM THE DAD* S CLUB WITHOUT PLAYING BASEBALL AND 
THERE IS NO EVIDENCE THAT THE DAD’S CLUB WAS PART OF PORTLAND 
STATE UNIVERSITY.

The referee concluded that claimant was not an employe

WITHIN THE MEANING OF THE WORKMEN* S COMPENSATION LAW AND THAT 
HIS INJURY, IF ANY, DID NOT ARISE OUT OF OR IN THE COURSE OF HIS EM
PLOYMENT AT PORTLAND STATE UNIVERSITY.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND

INGS AND CONCLUSIONS OF THE REFEREE,

ORDER
The order of the referee dated September 12, 1975, is affirmed.

WCB CASE NO. 75-104 FEBRUARY 6, 1976

CLAUD ASKEW, CLAIMANT
INGRAM AND SCHMAUDER, 

claimant’s ATTYS.
GEARIN, CHENEY, LANDIS, AE B1 AND KELLEY,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

'The claimant seeks board review of the referee’s order which

AFFIRMED THE DETERMINATION ORDER MAILED JANUARY 3 , 1 97 5 WHICH
AWARDED CLAIMANT AN ADDITIONAL 4 8 DEGREES FOR 15 PER CENT UNSCHED
ULED DISABILITY. ON JULY 1 6 , 1 9 7 0 CLAIMANT HAD RECEIVED 24 0 DEGREES
FOR 75 PER CENT UNSCHEDULED DISABILITY, THEREFORE, CLAIMANT AT THE 
TIME OF HEARING HAD RECEIVED A TOTAL OF 2 8 8 DEGREES FOR 90 PER CENT 
UNSCHEDULED PERMANENT PARTIAL DISABILITY.

Claimant contends that he is permanently and totally disabled.
COUNSEL, IN THEIR CLOSING BRIEFS, RAISED, FOR THE FIRST TIME, THE 
QUESTION OF WHETHER SENATE BILL 7 43 , WHICH AMENDED ORS 6 5 6 . 2 06 
EFFECTIVE JULY 1 , 1 97 5 , SHOULD BE APPLIED RETROSPECTIVELY OR PRO
SPECTIVELY. SENATE BILL 7 4 3 ELIMINATED ORS 6 5 6.2 06 PARAGRAPH (2) 
WHICH MERELY CODIFIED INTO STATUTE THE HOLDING OF THE COURT OF 
APPEALS IN DEATON V. SAIF (UNDERSCORED) , 13 OR APP 2 98 . THE REFEREE
CORRECTLY FOUND THAT THE APPLICATION OF ORS 6 5 6.2 06 , AS AMENDED, 
MUST BE MADE PROSPECTIVELY - THE ACT IS SUBSTANTIVE RATHER THAN 
PROCEDURAL OR REMEDIAL IN NATURE.

Claimant suffered a compensable injury on November 5, 1968
AND HAS NOT WORKED SINCE THAT DATE. HE HAS HAD A LUMBAR LAMINEC
TOMY AND SPINAL FUSION WHICH WAS PERFORMED ON JUNE 1 3 , 1 969 BY
THE LATE DR. HIE STAN D AND A REPAIR OF AN ADDITIONAL FUSION IN THE 
LOWER BACK FROM L3 TO SI PERFORMED BY DR. KIMBERLEY ON DECEMBER 3 1 , 
1 9 73 . CLAIMANT TESTIFIED THAT HIS PRESENT PROBLEM INCLUDES PAIN IN 
BOTH SHOULDERS AND IN THE BACK, HE ALSO HAS A SHARP PAIN EXTENDING 
IN THE CALVES OF BOTH LEGS AND SEVERE RESTRICTIONS IN STANDING, 
SITTING, BENDING, LIFTING, GRIPPING AND HOLDING. CLAIMANT ALLEGES 
HE CANNOT WORK AND THAT THERE IS NO WORK TO HIS KNOWLEDGE WHICH 
HE WOULD BE ABLE TO DO.
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Dr. KIMBERLEY IN NOVEMBER 1 9 74 MADE A DIAGNOSIS WHICH INCLUDED 
MULTIPLE PSEUDOARTHROSIS FOLLOWING REPEATED SURGERY, CHRONIC LOW 
BACK PAIN, SECONDARY TO TRAUMA AND PSYCHOSOMATIC PROBLEMS. HE 
FELT, ON THAT DATE, THAT AS FAR AS MANUAL LABOR WORK WAS CONCERNED 
CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED BUT THAT THERE WERE 
OTHER THINGS WHICH CLAIMANT COULD DO ON A WAGE EARNING BASIS INCLUD
ING JOBS AS A CUSTODIAN, WATCHMAN, ETC.

The REFEREE FOUND THAT PRIOR TO THE DECEMBER 3 1 , 1 9 73 SURGERY 
THE EVIDENCE INDICATED A GREAT LACK OF MOTIVATION BY CLAIMANT, THAT 
THERE WERE STATEMENTS OR INSINUATIONS MADE BY VARIOUS PARTIES TO 
THE EFFECT THAT CLAIMANT WAS ALWAYS OUT FISHING AND HUNTING ALTHOUGH 
HE ALLEGED INABILITY TO WORK. CLAIMANT' S LACK OF MOTIVATION PRIOR 
TO DECEMBER 3 1 , 1 9 73 WAS WELL DOCUMENTED, HE FURTHER FOUND THAT
FOLLOWING THE OPERATION NO IMPROVEMENT TOOK PLACE AND THERE WERE 
ONLY A FEW MEDICAL REPORTS FILED AFTER THE SECOND SURGERY, ONE FROM 
DR. MILLER, WHO GAVE CLAIMANT SOME PALLIATIVE TREATMENT, AND TWO 
REPORTS FROM DR. KIMBERLEY, ONE OF WHICH HAS ALREADY BEEN DISCUSSED.

The referee, based upon the statement of dr. kimberley that
THERE WERE SOME THINGS CLAIMANT COULD DO ON A WAGE EARNING BASIS . 
SUCH AS WORKING AS A CUSTODIAN, IF IT DID NOT INVOLVE TOO MUCH BEND
ING OR LIFTING, WORKING AS A WATCHMAN OR WHAT HE WOULD LIKE TO DO,
IF SUCH JOB WERE AVAILABLE, WC3RK1NG FOR THE WILDLIFE AND GAME DIVI
SION OF THE STATE OF OREGON, FOUND THAT IT WAS NOT NECESSARY TO 
REACH THE POINT OF MOTIVATION BECAUSE THE MOST RECENT MEDICAL RE
PORT CLEARLY INDICATED SOME ABILITY ON THE PART OF THE CLAIMANT TO 
WORK AT A GAINFUL AND SUITABLE OCCUPATION.

The REFEREE CONCLUDED THAT CLAIMANT, WHO IS ONLY 42 YEARS 
OF AGE, WHILE HAVING A SIGNIFICANT AMOUNT OF DISABILITY, FAILED TO 
SHOW, EITHER MEDICALLY OR OTHERWISE, THAT HE IS TOTALLY DISABLED 
AND THAT THE AWARD OF 90 PER CENT OF THE MAXIMUM ALLOWABLE BY 
STATUTE FOR HIS UNSCHEDULED DISABILITY ADEQUATELY COMPENSATES 
HIM FOR HIS LOSS OF EARNING CAPACITY.

The board* on de novo review, disagrees with the referee.
THERE IS AMPLE MEDICAL EVIDENCE TO INDICATE THE CLAIMANT, AT THE 
PRESENT TIME, IS PERMANENTLY AND TOTALLY DISABLED. CLAIMANT FIN
ISHED THE NINTH GRADE AND THEN DROPPED OUT OF SCHOOL — SINCE THEN 
HE HAS WORKED AT VARIOUS MENIAL LABOR TYPE JOBS AND DURING HIS 
ENTIRE WORKING CAREER AS WELL AS THE TIME SPENT WITHIN THE MILI
TARY SERVICE CLAIMANT RECEIVED NO VOCATIONAL TRAINING OF ANY TYPE.
HIS ENTIRE TRAINING HAS BEEN ON-THE-JOB TRAINING. CLAIMANT HAS 
HAD TWO SERIOUS SURGERIES, THE LAST PERFORMED TO REMEDY' A PSEUDO
ARTHROSIS BETWEEN L4 AND L5 , HOWEVER, THERE IS NO INDICATION THAT 
THIS PSEUDOARTHROSIS WAS CORRECTED BY THE DECEMBER 3 1 , 1 9 73 SURGERY.

Dr. KIMBERLEY SAID THAT POSSIBLY THERE WERE ’OTHER THINGS* 
CLAIMANT COULD DO, HOWEVER, THE QUALIFICATIONS DR. KIMBERLEY 
ATTACHED TO THOSE 'OTHER THINGS* ARE MORE PERSUASIVE FOR A FIND
ING THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED UNLESS A 
MIRACLE CAN BE AFFECTED THROUGH REHABILITATION. CLAIMANT WAS 
EVALUATED BY THE VOCATIONAL REHABILITATION CENTER AND THE GENERAL 
IMPRESSION WAS THAT CLAIMANT DID NOT POSSESS PARTICULARLY STRONG 
APTITUDES NOR DID HE POSSESS CONSTRUCTIVE EMOTIONAL RESOURCES —
IT WAS ALSO FOUND, HOWEVER, THAT PSYCHOLOGICAL FACTORS WERE NOT 
PREVENTING CLAIMANT FROM RETURNING TO GAINFUL EMPLOYMENT AS MUCH 
AS PHYSICAL FACTORS.

The BOARD, RELYING UPON COOPER V. PUBLISHERS PAPER (UNDER
SCORED) , 3 OR APP 415, CONCLUDES THAT EVEN IF CLAIMANT IS CONSI
DERED CAPABLE OF PERFORMING LIGHT WORK OR EARNING AN OCCASIONAL 
WAGE A FINDING OF TOTAL DISABILITY IS NOT PRECLUDED.
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The BOARD CONCLUDES, TAKING INTO CONSIDERATION THE SEVERE PHY
SICAL INJURIES WHICH STILL RESULT IN DISABLING PAIN, CLAIMANT’S MENTAL 
CAPACITY, HIS LIMITED EDUCATION AND LACK OF TRAINING, THAT CLAIMANT 
IS CLEARLY WITHIN THE ODD —LOT CATEGORY AND THAT THE EMPLOYER FAILED 
TO PRODUCE ANY EVIDENCE THAT SOME KIND OF SUITABLE WORK WAS REGU
LARLY AND CONTINUOUSLY AVAILABLE TO THE CLAIMANT,

ORDER
The order of the referee dated September 22, 1975 is reversed.

Claimant is permanently and totally disabled as defined by 
ORS 656.206(1) AND SHALL BE CONSIDERED AS PERMANENTLY AND TOTALLY 
DISABLED FROM THE DATE OF THIS ORDER,

Claimant’s counsel shall be awarded as reasonable attorney’s
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 2 5 PER 
CENT OF THE INCREASED COMPENSATION AWARDED TO CLAIMANT BY THIS ' 
ORDER, PAID OUT OF SAID COMPENSATION AS PAID, TO A MAXIMUM OF 2 ,300 
DOLLARS, '

WCB CASE NO, 74-1826 FEBRUARY 6, 1976 

JACK P. YOES, CLAIMANT
MOTION AND ORDER

For good and valuable consideration received in state accident
INSURANCE FUND CLAIM NUMBER EC 1 3 3 1 92 PENDING BEFORE A REFEREE ON 
REQUEST FOR HEARING FROM CLOSING AND EVALUATION DETERMINATION DATED 
AND MAILED NOVEMBER 2 5 , 1 9 7 5 AND ON MOTION OF CLAIMANT, WITHOUT
OBJECTION FROM RESPONDENT IT IS

Ordered that this request for review be and the same hereby
IS D ISM ISSED' WITH PREJUDICE AND THE ORDER OF REFEREE FORREST JAMES 
DATED OCTOBER 2 2 , 1 9 7 5 BE AND THE SAME HEREBY IS AFFIRMED,

Dat ED AND ENTERED THIS 6 TH DAY OF FEBRUARY 1 97 6 .

SAIF CLAIM NO. AC 84657 FEBRUARY 9, 1976

DELLMORE CROY, CLAIMANT
RUDY M. MURGO, CLAIMANT’S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER REFERRED FOR HEARING

This CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK 
JULY 2 4 , 1 96 7 AND NOW REQUESTS THE BOARD TO REOPEN HIS CLAIM UNDER
THE OWN MOTION JURISDICTION GRANTED TO THE BOARD PURSUANT TO ORS 
6 5 6.2 7 8 , ALLEGING HIS PRESENT PHYSICAL CONDITION IS THE RESULT OF 
THIS INDUSTRIAL INJURY. CLAIMANT SUPPORTS HIS REQUEST WITH A LETTER 
FROM DR. ROBERT F. ANDERSON, HIS TREATING PHYSICIAN, WHICH STATES 
THAT CLAIMANT IS UNABLE TO CARRY OUT A GAINFUL OCCUPATION.

The STATE ACCIDENT INSURANCE FUND RESPONDS BY DENYING ANY 
RESPONSIBILITY FOR CLAIMANT’S PRESENT CONDITION BASED UPON EXAMI
NATION AND REPORTS FROM THE ORTHOPEDIC CONSULTANTS,
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With conflicting medical opinions presented to it, the board

IS UNABLE TO DETERMINE IF THERE IS AN OBLIGATION ON THE PART OF THE 
FUND TO PROVIDE ADDITIONAL COMPENSATION OR MEDICAL CARE TO CLAIM
ANT FOR HIS PRESENT CONDITION,

Therefore, this matter is referred to the hearings division
WITH INSTRUCTIONS TO HOLD A HEARING, TAKE EVIDENCE, PREPARE A TRAN
SCRIPT OF THE PROCEEDINGS AND SUBMIT A RECOMMENDATION FROM THE 
REFEREE AS TO THE DISPOSITION OF THE ISSUE.

WCB CASE NO. 74-1909 FEBRUARY 9, 1976

DAVID A. WRIGHT, CLAIMANT
POZZl, WILSON AND ATCHISON,

claimant's ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS. i
ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORK
MEN’ S COMPENSATION BOARD IN THE ABOVE -E NTITLE D MATTER BY THE 
CLAIMANT, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN,

It IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW 
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE 
REFEREE IS FINAL BY OPERATION OF LAW.

CLAIM NO. 403 C 12628 FEBRUARY 9, 1976

FRANK L. LENGELE, CLAIMANT
THOMAS J. REEDER, CLAIMANT’S ATTY.
COLLINS, FERRIS AND VELURE,

DEFENSE ATTY.
OWN MOTION ORDER REFERRED FOR HEARING

Claimant has petitioned the board to reopen his claim for
FURTHER MEDICAL CARE AND TREATMENT PURSUANT TO THE OWN MOTION 
JURISDICTION GRANTED THE BOARD UNDER ORS 6 56.2 7 8 , CONTENDING HIS 
PRESENT PHYSICAL CONDITION IS THE RESULT OF HIS COMPENSABLE INDUS
TRIAL INJURY SUSTAINED JANUARY 3 1 , 1 96 8 .

The board does not have sufficient information before it on
WHICH TO MAKE A DECISION AND IS, THEREFORE, REFERRING THIS MATTER 
TO THE HEARINGS DIVISION WITH INSTRUCTIONS TO HOLD A HEARING, TAKE 
EVIDENCE, PREPARE A TRANSCRIPT OF THE PROCEEDINGS AND SUBMIT A 
RECOMMENDATION FROM THE REFEREE AS TO THE DISPOSITION OF THE ISSUES.

It IS SO ORDERED.
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WCB CASE NO, 74-4068 FEBRUARY 10, 1976 

MARY M. JONES, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
RAY MIZE, DEFENSE ATTY..
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members w ilson and moore.

Claimant requests review by the board of the referee's order 
WHICH FOUND CLAIMANT DID NOT SUSTAIN A COMPENSABLE INJURY OR AN 
OCCUPATIONAL DISEASE NOR WAS SHE ENTITLED TO PENALTIES AND ATTOR
NEY FEES - THAT THE DENIAL OF HER CLAIM BY THE EMPLOYER WAS PROPER.

Claimant is 5 7 years old, she has worked 20 years for the 
EMPLOYER IN SUPPLY DISTRIBUTION, WITHOUT ANY PRIOR HISTORY OF SIG
NIFICANT INJURIES OR COMPLAINTS. IN 1 96 9 CLAIMANT BEGAN COMPLAIN
ING OF CRAMPS IN BOTH FEET OCCURRING INTERMITTENTLY UNTIL 1 973 ,
AT WHICH TIME THEY INCREASED IN SEVERITY AND SHE HAD TO TERMINATE 
HER EMPLOYMENT ON AUGUST 8 , 1 974 THEREFOR.

Claimant had been seen by dr. sittner on July 29, 1974, com
plaining OF PAIN IN HER LEFT HEEL. HE DIAGNOSED AN INFLAMMATION OF 
THE TENDON RUNNING FROM THE ARCH TO THE HEEL. CLAIMANT CONTINUED 
TO BE SEEN BY DR. SITTNER BUT, AS OF SEPTEMBER 24 , 1 974 , HAD NEVER
CLAIMED ANY RELATIONSHIP BETWEEN HER SYMPTOMS AND HER WORK ACTI
VITY. DR. SITTNER MADE A FINAL DIAGNOSIS OF PLANTER FASCIITIS OF 
BOTH FEET. HE TESTIFIED AT THE HEARING THAT CLAIMANT HAD A CONDI
TION OF METATARSALGIA ASSOCIATED WITH LONG STANDING FLAT FEET 
WHICH WAS CONGENITAL AND NOT OF TRAUMATIC ORIGIN.

DRS. SHORT, JONES AND BERG, ALL ORTHOPEDIC SURGEONS, EXAMINED 
CLAIMANT AND FOUND NO SPECIFIC INJURY HAD BEEN SUFFERED WITH RE
SPECT TO claimant's FEET AND THAT THERE WAS NO OCCUPATIONAL DISEASE 
IN HER FEET OR LEGS - THEY MADE THE SAME DIAGNOSIS AS DR. SITTNER.

Claimant was seen by dr, north, who felt that her condition
WAS NOT DIRECTLY CAUSED BY HER JOB BUT HAD BEEN AGGRAVATED BY IT.

The claimant did not testify to any specific trauma or of

ANY REPEATED TRAUMA TO HER FEET, LEGS OR BACK NOR DID SHE TESTIFY 
TO ANY PARTICULAR OR SPECIAL ACTIVITY OVER AND ABOVE THE REQUIRE
MENTS OF NORMAL MOVEMENT IN THE COURSE OF HER EMPLOYMENT. HER 
ONLY CLAIM WAS THAT SHE WAS REQUIRED TO WORK ON A CONCRETE FLOOR.

The referee found that all activities, away from work as
WELL AS AT WORK, AGGRAVATED THE UNDERLYING PATHOLOGY WHICH WAS 
INDUSTRIALLY IDIOPATHIC. HE FOUND NO EVIDENCE OF ANYTHING RELATING 
TO THE WORK ACTIVITIES OR ANYTHING INDIGENOUS TO HER EMPLOYMENT 
THAT WOULD BE A MATERIAL CONTRIBUTING FACTOR IN PRECIPITATING 
CLAIMANT'S UNDERLYING PATHOLOGY RESULTING IN AN ACCIDENTAL INJURY 
OR OCCUPATIONAL DISEASE.

In the absence of any SPECIFIC trauma or repeated trauma
AND THE LACK OF FINDING OF ANY FACTOR PECULIAR TO CLAIMANT'S EM
PLOYMENT, THE REFEREE CONCLUDED THERE WAS NEITHER AN ACCIDENTAL 
INJURY NOR OCCUPATIONAL DISEASE WITHIN THE PURVIEW OF THE WORK
MEN'S COMPENSATION ACT AND THE CLAIM WAS PROPERLY DENIED.

With respect to the imposition of penalties and assessment 
OF attorney's FEE PURSUANT TO ORS 6 5 6.2 62 ( 8) (A) , THE REFEREE COULD 
NOT FIND THAT THE EMPLOYER WAS TOTALLY UNJUSTIFIED OR UNREASONABLE
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IN THE DELAY OR REFUSAL TO PAY COMPENSATION OR UNREASONABLY DELAY
ING OR REFUSING TO ACCEPT OR DENY THE CLAIM. HE CONCLUDED THAT THE 
EMPLOYER, THEREFORE, WAS NOT SUBJECT TO EITHER THE ASSESSMENT OF 
PENALTIES OR THE PAYMENT OF CLAIMANT'S ATTORNEY FEE., ~

The board, on de novo review, finds no medical evidence to
SUPPORT COMPENSABILITY OF CLAIMANT'S CLAIM AND, THEREFORE, AFFIRMS 
THE FINDINGS AND CONCLUSIONS OF THE REFEREE.

ORDER

The order of the referee dated may 9, 1975 is affirmed.

CLAIM NO. 274-512-822 FEBRUARY 10, 1976 

LOLA MAE LOVEL, CLAIMANT
KEITH D. SKELTON, CLAIMANT'S ATTY.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS. .
OWN MOTION ORDER

This claimant originally suffered a compensable injury on

JULY 6 , 196 8 WHILE WORKING AS A CUSTODIAN FOR THE PORTLAND WARD
OF THE CHURCH OF LATTER DAY SAINTS. ON JULY 2 2 , 1 968 A LAMINEC
TOMY WAS PERFORMED AND THE CLAIM WAS CLOSED ON AUGUST 2 6 , 1 96 9
WITH 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY.

The claim was reopened on December 3, 1970 when claimant

CAME UNDER THE CARE AND TREATMENT OF DR. CHERRY AND DR. KLOOS. 
ANOTHER LAMINECTOMY WAS PERFORMED ON APRIL 2 , 1971. AN EVALU
ATION MADE ON SEPTEMBER 1 3 , 1 97 2 FOUND CLAIMANT'S CONDITION STA
TIONARY, THAT SHE WAS ABLE TO DO LIGHT WORK AND THAT THERE WAS A 
MILD OBJECTIVE LOSS. THE SECOND DETERMINATION ORDER MAILED OCTO
BER 17, 1 9 72 GRANTED NO ADDITIONAL PERMANENT DISABILITY. DR.
CHERRY DID NOT AGREE WITH THIS AWARD - HE FELT CLAIMANT WAS PER
MANENTLY AND TOTALLY DISABLED.

Subsequently claimant was seen at the pain clinic and by
SEVERAL OTHER PHYSICIANS INCLUDING DR. KIMBAL AND DR. QUAN. PUR
SUANT TO AN ORDER ON STIPULATION DATED JULY 24 , 1 9 7 5 , CLAIMANT WAS
AWARDED AN ADDITIONAL 4 5 PER CENT AWARD OF PERMANENT PARTIAL DIS
ABILITY.

Claimant again came under the care of dr. cherry and, pur
suant TO THE board' S OWN MOTION ORDER DATED SEPTEMBER 2 6 , 1 975 ,
THE CLAIM WAS REOPENED AS OF SEPTEMBER 8 , 1 9 7 5 . CLAIMANT WAS
HOSPITALIZED BUT NO SURGERY WAS PERFORMED. BASED ON TWO FINAL 
REPORTS FROM DR. CHERRY AND DR. KLOOS, THE EVALUATION DIVISION 
OF THE BOARD RECOMMENDS THAT CLAIMANT BE GRANTED AN AWARD OF 
PERMANENT TOTAL DISABILITY EFFECTIVE JANUARY 1 , 1 976 .

ORDER

Claimant is entitled to temporary total disability compensa
tion FROM SEPTEMBER 8, 1975 THROUGH DECEMBER 3 1 , 1975 — AND AS
OF JANUARY 1 , 1 976 , CLAIMANT SHALL BE CONSIDERED AS PERMANENTLY
AND TOTALLY DISABLED.

Claimant's counsel is allowed as a reasonable attorney's
FEE, 2 5 PER CENT OF THE INCREASE IN COMPENSATION GRANTED HEREBY, 
NOT TO EXCEED THE SUM OF 2 , 300 DOLLARS.
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WCB CASE NO. 74-4505 FEBRUARY 10, 1976

JIMMY FAULK, CLAIMANT -
ROBERT J. THORBECK, CLAIMANT’S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER ON MOTION

On FEBRUARY 5 , 1 9 76 THE STATE ACCIDENT INSURANCE FUND,

APPEARING SPECIALLY, MOVED TO DISMISS THE REQUEST FOR REVIEW MADE 
BY EBI, INC. IN THE ABOVE ENTITLED MATTER.

The request for review by independent motor transport and

ITS CARRIER, EBI, INC. , WAS MADE JULY 2 1 , 1 9 7 5 AND, AFTER DE NOVO
REVIEW, THE BOARD SET ASIDE THE OPINION AND ORDER OF THE REFEREE, 
DATED JULY 9 , 1 9 7 5 AND REMANDED THE MATTER TO THE HEARINGS DIVISION.

THE MATTER WAS TO BE SET FOR HEARING ON THE ISSUE OF WHETHER 
THE MARCH 2 8 , 1 973 INCIDENT WAS A NEW INJURY AND, THEREFORE, THE 
RESPONSIBILITY OF INDEPENDENT MOTOR TRANSPORT AND ITS CARRIER, EBI, 
INC., OR AN AGGRAVATION OF AN INJURY SUFFERED ON JANUARY 10, 197 1
BY CLAIMANT WHILE IN THE EMPLOY OF MASTER CHEMICAL CORPORATION 
AND, THEREFORE, THE RESPONSIBILITY OF THE STATE ACCIDENT INSURANCE 
FUND.

After full consideration, the board concludes that the

GROUNDS SET FORTH IN SUPPORT OF THE MOTION TO DISMISS ARE BOTH 
IRRELEVANT AND INSUFFICIENT.

Therefore, the motion to dismiss filed by the state accident

INSURANCE FUND ON FEBRUARY 5 , 1 9 76 IN THE ABOVE ENTITLED MATTER IS
HEREBY DENIED.

MOTION TO DISMISS
Defendant state accident insurance fund appearing specially

MOVES TO DISMISS THE REQUEST FOR REVIEW OF EBI COMPANIES, INC. ,
FOR THE REASONS SET FORTH IN THE AFFIDAVIT OF QUINTIN B. ES3TELL, 
ASSISTANT ATTORNEY GENERAL, ONE OF ITS ATTORNEYS, MARKED EXHIBIT 
’A’ SHOWING — (1) NO COPY OF ANY ORDER SUBSEQUENT TO THE ORDER 
THAT DEFENDANT STATE ACCIDENT INSURANCE FUND NOT BE MADE A PARTY 
WAS EVER SERVED UPON SAID DEFENDANT UNTIL A COPY OF A PURPORTED 
ORDER ON REVIEW WAS RECEIVED BY IT.- (2) THERE WAS NEVER ANY 
SERVICE OF ANY REQUEST FOR REVIEW MADE UPON THE STATE ACCIDENT 
INSURANCE FUND - (3) NO NOTICE THAT REVIEW WAS REQUESTED WAS
EVER SENT FROM THE WORKMEN’S COMPENSATION BOARD TO DEFENDANT 
STATE ACCIDENT INSURANCE FUND - (4) NO COPY OF ANY TRANSCRIPT OR
OF ANY DOCUMENTS WAS EVER SERVED UPON DEFENDANT STATE ACCIDENT 
INSURANCE FUND — (5) NO COPY OF ANY LETTER OF THE BOARD, WHICH
(UNDERSCORED) IS TO ALWAYS BE SENT TO LITIGANTS, WAS EVER SENT 
TO DEFENDANT STATE ACCIDENT INSURANCE FUND - (6) NO COPY OF ANY
BRIEF WAS EVER SERVED UPON DEFENDANT STATE ACCIDENT INSURANCE FUND.
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1976WCB CASE NO0 75-1880 FEBRUARY 10,

JACKW. O' BRYANT, CLAIMANT
EVOHL F, MALAGON, CLAIMANT1 S ATTY,
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests board review of the referee's oiuder which
AWARDED CLAIMANT 192 DEGREES FOR 6 0 PER CENT UNSCHEDULED NECK 
DISABILITY, CLAIMANT CONTENDS THE CLAIM WAS PREMATURELY CLOSED 
BY THE DETERMINATION ORDER, DATED MAY 9 , 1 974 , THE ISSUE OF EXTENT
OF PERMANENT DISABILITY IS BEFORE THE BOARD ALSO BECAUSE OF THE 
POSITION TAKEN BY THE EMPLOYER.

Claimant, age 49, suffered a compensable injury in September,
197 1 WHEN THE TANKER TRUCK HE WAS DRIVING SLIPPED OFF THE ROAD AND 
CRASHED, CLAIMANT EXPERIENCED HEAD, NECK AND SHOULDER PAINS AND 
HAD DIFFICULTY FOCUSING HIS EYES. FOLLOWING A MYELOGRAM, AN 
ANTERIOR DISCECTOMY AND FUSION AT C5 —6 WAS PERFORMED,

A DETERMINATION ORDER, DATED NOVEMBER 2 , 1 973 , AWARDED
CLAIMANT 6 4 DEGREES FOR UNSCHEDULED NECK DISABILITY. AFTER RE
OPENING, A SECOND DETERMINATION ORDER, DATED MAY 9 , 1 975 , AWARDED 
CLAIMANT AN ADDITIONAL 32 DEGREES FOR A TOTAL OF 96 DEGREES EQUAL 
TO 3 0 PER CENT UNSCHEDULED NECK DISABILITY. CLAIMANT'S COUNSEL 
URGES THAT CLAIMANT'S CONDITION IS NOT STATIONARY AND THE CLAIM 
SHOULD NOT HAVE BEEN CLOSED.

The REFEREE FOUND THERE WAS NO FURTHER TREATMENT CONTEM
PLATED, EITHER ON A NEUROLOGICAL NOR ORTHOPEDIC BASIS, AND THE ONLY 
TREATMENT CLAIMANT WAS PRESENTLY UNDERGOING WAS GROUP THERAPY 
UNDER DR. CARTER, A PSYCHIATRIST, THIS TREATMENT IS THE RESPONSI
BILITY OF THE EMPLOYER PURSUANT TO ORS 656.245 .

The test for determining the degree of disability resulting
FROM AN UNSCHEDULED INJURY IS LOSS OF EARNING CAPACITY MEASURED BY 
CONSIDERING THE EFFECT THE PHYSICAL INJURY HAS UPON CLAIMANT AND 
TAKING INTO ACCOUNT HIS INTELLIGENCE, EDUCATION, AGE AND THAI NA— 
BILITY. MOTIVATION TO SEEK EMPLOYMENT IS ALSO A RELEVANT FACTOR.

Claimant now has intermittent but chronic pain in his head,
NECK AND SHOULDER - HAS DAILY, OFTEN SEVERE, HEADACHES - HAS A 
CONSTANT HEAD AND NECK TREMOR AND HOLDS HIS HEAD IN SEMI —FLEXION 
AS A MEANS OF ALLEVIATING THE HEADACHES. THE MEDICAL EVIDENCE 
AND TESTIMONY OF CLAIMANT AND WITNESSES ESTABLISHES THAT CLAIM
ANT IS NOW PRECLUDED FROM RETURNING TO TRUCK DRIVING, A JOB WHICH 
PAID UPWARDS OF 2 0,000 DOLLARS PER YEAR.

Claimant's present disabilities appear to involve elements

OF BOTH PHYSICAL AND PSYCHOLOGICAL PROBLEMS. THERE IS NO INDICA
TION CLAIMANT HAS SOUGHT ANY POST-INJURY EMPLOYMENT IN LIGHT WORK, 
ALTHOUGH CLAIMANT POSSESSES NO SKILLS OTHER THAN THOSE ACQUIRED 
IN TRUCK DRIVING, HE DOES HAVE INTELLECTUAL RESOURCES AND AN ADE
QUATE UNDERSTANDING OF MECHANICAL AND ELECTRICAL PRINCIPLES. CLAIM
ANT IS RECEIVING A GOOD TAX-FREE DISABILITY INCOME AND, AS A RESULT, 
THE PROGNOSIS FOR HIS VOCATIONAL REHABILITATION IS GUARDED.

The REFEREE CONCLUDED CLAIMANT'S CONDITION 
AND HE WAS NOT, IN FACT, PERMANENTLY AND TOTALLY

WAS STATIONARY 
DISABLED, BUT



WAS ENTITLED TO AN ADDITIONAL 96 DEGREES FOR A TOTAL AWARD OF 192 
DEGREES OF THE MAXIMUM OF 32 0 DEGREES FOR HIS UNSCHEDULED NECK 
DISABILITY.

The BOARD, ON DE NOVO REVIEW, CONCURS AND AFFIRMS AND ADOPTS 
THE ORDER OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED SEPTEMBER 1 7 , 1 9 75 IS AFFIRMED.

WCB CASE NO. 74-3503 FEBRUARY 10, 1976

IN THE MATTER OF THE COMPENSATION OF
DARLENE MILLS, CLAIMANT
AND IN THE MATTER OF COMPLYING STATUS OF 

EDWARD A. LONGSHORE, SR, , RUBY T.
LONGSHORE, EDWARD A. LONGSHORE, JR,,
AND DARLENE D. LONGSHORE, DBA MYRTLE 
GROVE MOTEL OR JAY V. SIMLER, DBA 
MYRTLE GROVE MOTEL, EMPLOYER 

EVOHL F. MALAGON, CLAIMANT* S ATTY.
FARRELL AND SPENCE, DWYER AND JENSEN,

PAUL E. GEDDES, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board Members wilson and moore.

The employer seeks board review of the referee's order which

FOUND THAT EDWARD A. LONGSHORE, SR., EDWARD A. LONGSHORE, JR., AND 
DARLENE D. LONGSHORE, DBA MYRTLE GROVE MOTEL AND TRAILER PARK 
(HEREINAFTER REFERRED TO AS LONGSHORE) WAS A NONCOMPLYING SUBJECT 
EMPLOYER ON SEPTEMBER 2 , 1 973 WHEN CLAIMANT, A SUBJECT WORKMAN,
SUFFERED A COMPENSABLE INJURY ARISING OUT OF AND IN THE COURSE OF 
HER EMPLOYMENT.

On MAY 1 7 , 1 9 73 LONGSHORE PURCHASED THE MOTEL AND TRAILER
PARK FROM JAY SIMLER, DBA MYRTLE GROVE MOTEL, (HEREINAFTER RE
FERRED TO AS SIMLER) AND IN JUNE 1 9 73 CLAIMANT MOVED INTO THE MOTEL 
UNDER AN AGREEMENT WITH LONGSHORE TO ACT AS MANAGER THEREOF. 
CLAIMANT’S DUTIES WERE TO CLEAN THE UNITS WHEN THEY BECAME VACANT 
AND SHOW THEM TO PROSPECTIVE RENTERS AND CONCLUDE RENTAL AGREE
MENTS — SHE WAS TO RECEIVE 2 0 DOLLARS FOR EACH UNIT SHE CLEANED 
AND WAS GIVEN A RENT REDUCTION FOR HER OWN UNIT IN WHICH SHE LIVED. 
CLAIMANT HAD OTHER DUTIES WHICH INCLUDED MAINTENANCE WORK IN 
GENERAL.

On AUGUST 6 , 1 9 73 LONGSHORE NOTIFIED SIMLER THAT BECAUSE OF
ALLEGED MISREPRESENTATIONS THEY WERE SEEKING RESCISSION OF THE 
CONTRACT. SIMLER WAS ALSO NOTIFIED THAT LONGSHORE WOULD REMAIN 
IN POSSESSION SOLELY TO PROTECT THE PROPERTY. CLAIMANT WAS AD
VISED OF THIS ACTION BY LONGSHORE AND THE RECEIPT BOOKS AND KEYS 
WERE TURNED OVER TO CLAIMANT AND HER HUSBAND. THE LONGSHORE 
FAMILIES RETURNED TO CALIFORNIA.

On AUGUST 3 1 , 1 973 CLAIMANT RECEIVED A LETTER FROM MR. LONG
SHORE, SR. , ADVISING HER THAT HIS ATTORNEY HAD INFORMED HIM NOT TO 
RENT TO ANYONE AFTER SEPTEMBER 1 , BUT THAT THIS DID NOT MEAN THAT 
CLAIMANT AND HER HUSBAND WOULD HAVE TO MOVE. THE LETTER WAS RE
CEIVED BY CLAIMANT ON SEPTEMBER 4, 1973.
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On SEPTEMBER 2 , 1 973 CLAIMANT ALLEGES THAT SHE PELL IN AN 
OPEN DITCH WHILE WALKING FROM THE APARTMENT TO THE PUMP HOUSE TO 
CHLORINATE THE WATER SUPPLY. SHE FURTHER ALLEGES SHE WAS IN THE 
SCOPE AND COURSE OF HER EMPLOYMENT AT THE TIME SHE SUFFERED FROM 
INJURIES RESULTING FROM THIS FALL.

The referee found that neither longshore nor simler carried 
A POLICY OF workmen's COMPENSATION INSURANCE ON SEPTEMBER 2, 1973 
AND, THEREFORE, IF EITHER WAS FOUND TO BE AN EMPLOYER THERE WAS,
AT THAT DATE, NO COMPLIANCE WITH ORS 6 56.0 1 6 .

The referee found that claimant was an employe from mid-
JULY TO, AT LEAST, AUGUST 6 , 1 9 73 - ALL OF THE REQUIREMENTS TO
ESTABLISH AN EMPLOYER-EMPLOYE RELATIONSHIP BETWEEN LONGSHORE 
AND CLAIMANT WERE PRESENT. THE REFEREE FURTHER FOUND THAT CLAIM
ANT WAS NOT A NONSUBJECT WORKMAN AS DESCRIBED IN ORS 656.027 (3)
BY VIRTUE OF THE WORK BEING BOTH CASUAL AND NOT IN THE COURSE OF 
HIS EMPLOYER’S TRADE, BUSINESS OR PROFESSION. TO THE CONTRARY,
THE EVIDENCE INDICATED THAT THE MOTEL OPERATION WAS A BUSINESS OF 
LONGSHORE AND THAT ALTHOUGH THE AMOUNTS PAID CLAIMANT MAY HAVE 
BEEN LESS THAN 100 DOLLARS IN ANY 3 0 DAY PERIOD, THE RULING IN 
BUCKNER V. KENNEDY' S RIDING ACADEMY ( UNDERSCORED) , 99 ADV SH 1 5 2 5 , 
IS THAT THE PROVISIONS OF THE STATUTE PROVIDING THAT TOTAL LABOR 
COSTS IN A 30 DAY PERIOD MUST EXCEED 100 DOLLARS IS NOT APPLICABLE 
IN THOSE INSTANCES WHERE THE EMPLOYMENT IS IN THE COURSE OF THE 
TRADE, BUSINESS, OR PROFESSION OF THE EMPLOYER. THE REFEREE CON
CLUDED THAT CLAIMANT WAS A SUBJECT EMPLOYE,

The REFEREE FURTHER FOUND THAT SUBSEQUENT TO AUGUST 6, 19 73
LONGSHORE ACQUIESCED IN CLAIMANT AND HER HUSBAND STAYING ON AS /

CARETAKERS OF THE PROPERTY. THE LETTER TO CLAIMANT FROM MR. 
LONGSHORE, SR., DATED AUGUST 3 1 , 1 973 CERTAINLY INDICATED THAT
LONGSHORE WAS AWARE THAT CLAIMANT HAD REMAINED ON THE PREMISES 
AND THAT THEY WERE TO BE PERMITTED TO CONTINUE REMAINING ON THE 
PREMISES BUT NOT TO RENT ANY UNITS TO ANYONE. THE INSTRUCTION NOT 
TO RENT IS A CONCLUSIVE SHOWING OF PRINCIPLE-AGENT RELATIONSHIP 
EXISTING AS OF AUGUST 3 1 . THE REFEREE CONCLUDED THAT EVEN IF SUCH 
LETTER COULD BE CONSTRUED TO SHOW AN INTENT TO TERMINATE SUCH 
RELATIONSHIP, THE TERMINATION WOULD NOT BE EFFECTIVE UNTIL THE 
LETTER WAS RECEIVED WHICH WAS ON SEPTEMBER 4, 1 9 73 , SIMLER WAS
ALSO AWARE THAT THE PROPERTY WAS UNDER A CARETAKER APPOINTED BY 
LONGSHORE AND THE REFEREE CONCLUDED IT WAS UNREASONABLE TO ASSUME 
THAT LONGSHORE WITH THE SUBSTANTIAL INVESTMENT IN THE REAL AND 
PERSONAL PROPERTY WOULD SIMPLY WALK OFF AND ABANDON IT LEAVING 
NO CARETAKERS WHEN, AT THAT TIME, IT HAD NO KNOWLEDGE WHETHER 
THE SUIT FOR RESCISSION WOULD BE SUCCESSFUL.

The referee concluded that the employer—employe relation
ship CONTINUED UNINTERRUPTED UNTIL THE AUGUST 3 1 , 1 973 LETTER WAS
RECEIVED ON SEPTEMBER 4 BY CLAIMANT, HE CONCLUDED THAT THERE WAS 
NO EVIDENCE THAT SIMLER WAS AN EMPLOYER OF CLAIMANT ON SEPTEMBER 
2 , 1 973 — HE HAD TALKED TO CLAIMANT ABOUT THE POSSIBILITY OF BEING
APPOINTED A RECEIVER BUT, IN HIS AFFIDAVIT REQUESTING SUCH APPOINT
MENT, SIMLER HAD IND id ATE D THAT THE PERSON LEFT IN CHARGE BY LONG
SHORE WAS SATISFACTORY TO HIM. AT NO TIME DID SIMLER EVER GIVE 
INSTRUCTIONS TO THE CLAIMANT TO TAKE ANY ACTION AT THE MOTEL ON 
HIS BEHALF.

With respect to whether or not claimant had sustained an

INJURY ARISING OUT OF AND IN THE COURSE OF HER EMPLOYMENT, THE 
REFEREE FOUND THAT THOUGH THERE WAS SOME TESTIMONY THAT CLAIM
ANT WAS WEARING HIGH HEELS AND PREPARING TO GO INTO TOWN THAT 
NIGHT THIS DID NOT, BY AND OF ITSELF, INDICATE THAT SHE WAS NOT
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DOING HER CHORES. THE EVIDENCE THAT SHE WAS WALKING OUT ON THE 
PROPERTY TO CHLORINATE THE WATER SUPPLY, WHICH WAS A PART OF HER 
EMPLOYMENT DUTIES, WAS NOT CONTRADICTED. THE REFEREE ACCEPTED 
CLAIMANT1 S TESTIMONY AND CONCLUDED THAT SHE HAD SUFFERED A COM
PENSABLE INJURY ARISING OUT OF AND IN THE COURSE OF HER EMPLOYMENT 
ON SEPTEMBER 2 , 1 973 .

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE OPINION 
AND ORDER OF THE REFEREE, AS AMENDED.

ORDER
The order of the referee dated june 3 o , 1975, as amended by

THE ORDER DATED JULY 2 1 , 1 9 7 5 , IS AFFIRMED.

Claimant’s counsel is awarded as a reasonable attorney’s
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS PAYABLE IN THE FIRST INSTANCE BY THE STATE ACCIDENT 
INSURANCE FUND, BUT RECOVERABLE BY THE WORKMEN’ S COMPENSATION 
BOARD FROM EDWARD A. LONGSHORE, SR. , EDWARD A. LONGSHORE, JR. , 
AND DARLENE D. LONGSHORE, DBA MYRTLE GROVE MOTEL, UNDER THE PRO
VISIONS OF ORS 6 5 6.054 (3 ).

WCB CASE NO. 74-3166 FEBRUARY 11, 1976 
WCB CASE NO. 75-1490

MELVIN E. BARNEY, CLAIMANT
DYE AND OLSON, CLAIMANT’S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests board review of the referee’s order which 
approved the denials of claimant’s claims for aggravation in WCB
CASE NOS. 74 -3 1 6 6 AND 7 5 -1 490.

On JANUARY 1 2 , 1 972 CLAIMANT HAD SUFFERED MYOCARDIAL INFARC
TION WHILE AT WORK AND, ON JULY 4 , 1 97 2 , SUFFERED A SECOND MYOCAR
DIAL INFARCTION WHICH WAS AN EXTENSION OF THE FIRST. BOTH WERE 
FOUND TO BE COMPENSABLE INTERIOR (UNDERSCORED) INFARCTIONS — THE 
RIGHT CORONARY ARTERY PRINCIPALLY SUPPLIED BLOOD TO THE AREAS 
DAMAGED.

Claimant has not worked since the second myocardial infarc
tion, HOWEVER, HE HAS PARTICIPATED IN RODEO ACTIVITIES AND EVENTS. 
ON MAY 23 , 1 974 CLAIMANT SUFFERED X THIRD MYOCARDIAL INFARCTION.
THIS INFARCTION WAS AN ANTERIOR (UNDERSCORED) INFARCTION INVOLVING 
THE LEFT CORONARY ARTERY WHICH SUPPLIES BLOOD TO THE FRONT OF THE 
HEART, THE AREA DAMAGED. AFTER THE THIRD INFARCTION CLAIMANT HAD 
100 PER CENT OCCLUSION OF THE RIGHT CORONARY ARTERY AND CORONARY 
DISEASE IN BOTH THE RIGHT AND LEFT ARTERIES.

Claimant contends that the first two infarctions to the one 
area of the heart resulted in increased stress on the rest of the 
HEART, THUS CULMINATING IN THE THIRD MYOCARDIAL INFARCTION. HE 
RELIES UPON THE OPINION OF DR. GROSSMAN, WHO FELT THAT THE ABOVE- 
AVERAGE LEVEL OF FATTY SUBSTANCE IN CLAIMANT’S BLOOD, DIABETES, 
OBESITY AND HIS SMOKING WERE ALL FACTORS CONTRIBUTING TO CORONARY
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ARTERY DISEASE AND, AS THESE CONDITIONS CONTINUED TO THE PRESENT 
TIME, SPECIFICALLY CONTRIBUTED TC>THE THREE MYOCARDIAL INFARCTIONS.

Dr. ROGERS ALSO WAS OF THE OPINION THAT THE ORIGINAL MYOCAR
DIAL INFARCTION IN 1 9 72 TRIGGERED THE CHAIN OF EVENTS WHICH CULMIN
ATED IN THE THIRD MYOCARDIAL INFARCTION, HOWEVER, DR. ROGERS DOES 
NOT INDICATE THAT THE TWO PRIOR MYOCARDIAL INFARCTIONS WERE MA
TERIALLY RELATED TO THE THIRD, NEITHER DR. GROSSMAN NOR DR. ROGERS 
TREATED OR EXAMINED CLAIMANT NOR DID THEY CONSULT WITH HIS TREAT
ING PHYSICIAN, DR. HOWARD, AN INTERNIST WITH CONSIDERABLE EXPERI
ENCE IN CARDIOLOGY.

Dr. HOWARD WAS OF THE OPINION THAT THE THIRD MYOCARDIAL IN
FARCTION WAS NOT MATERIALLY RELATED TO THE TWO PRIOR ONES. THE 
RIGHT CORONARY ARTERY SUPPLIED BLOOD TO THE AREA DAMAGED BY THE 
FIRST TWO INFARCTIONS, THE LEFT CORONARY ARTERY WHICH WAS INVOLVED 
IN THE THIRD INFARCTION SUPPLIES BLOOD TO AN ENTIRELY DIFFERENT AREA. 
DR. HOWARD FELT THAT THE COMBINATION OF DIABETES, LIPACIDEMIA, 
OBESITY AND SMOKING WERE MATERIAL CAUSAL FACTORS IN THE THIRD 
MYOCARDIAL INFARCTION TOGETHER WITH THE UNDERLYING PROGRESSIVE 
ARTERIOSCLEROTIC HEART DISEASE, ALL OF WHICH EXISTED SUBSEQUENT 
TO THE 1 9 72 INFARCTION. CLAIMANT’S CONDITION WAS CONSIDERED IN
OPERABLE AND HE HAD BEEN TOLD NOT TO ENGAGE IN ANY PHYSICAL ACTIVITY 
OR WORK, HOWEVER, HE DID ENGAGE TO THE EXTENT OF PARTICIPATING IN 
RODEOS AND DR. HOWARD FELT SUCH ACTIVITY WAS DETRIMENTAL TO HIS 
CONDITION.

The referee, based primarily upon the opinions of dr. Howard,
WHO HAD TREATED CLAIMANT FOR ALL THREE MYOCARDIAL INFARCTIONS, 
CONCLUDED THAT CLAIMANT HAD FAILED TO SUSTAIN HIS BURDEN OF PROOF 
THAT THE THIRD MYOCARDIAL INFARCTION WAS AN AGGRAVATION OF EITHER 
THE FIRST OR SECOND INFARCTION. DR. HOWARD AGREED THAT THE TWO 
INFARCTIONS OCCURRING IN 1 9 72 WERE RELATED AS THEY INVOLVED THE 
SAME ARTERY AND OCCURRED RELATIVELY CLOSE IN TIME - THIS WAS NOT 
THE SITUATION WITH RESPECT TO THE 1 9 74 INFARCTION.

WcB CASE NO. 74 —3 1 6 6 AND 7 5 -1 4 9 0 WERE TREATED BY THE 
REFEREE AS ONE CLAIM - TWO CLAIMS HAD BEEN FILED FOR THE SAME 
INCIDENT.

The board, on de novo review, affirms the findings and con
clusions OF THE REFEREE.

ORDER
The order of the referee dated September is,

AFFIRMED.
1975 IS

WCB CASE NO. 74-1694 FEBRUARY 11, 1976 

GARY T. CHRISTENSEN, CLAIMANT
frohmayer and deatherage, 

claimant’s attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and Phillips.

Claimant requests board review of the referee’s order which
DENIED claimant’s CLAIM FOR FURTHER COMPENSATION FOR MEDICAL
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SERVICES BETWEEN JULY 6 , 1 9 73 AND.THE DATE OF HIS ORDER (SEPTEMBER
2 2 , 1 9 7 5 ) AND FOR ADDITIONAL TEMPORARY TOTAL DISABILITY BETWEEN
SEPTEMBER 1 , 19 72 AND THE DATE OF HIS ORDER, AFFIRMED THE DETER
MINATION ORDER MAILED JULY 2 6 , 1 973 AND DENIED CLAIMANT' S CLAIM
FOR AGGRAVATION,

Claimant sustained a compensable injury to his mid and low

BACK ON AUGUST 1 6 , 1 972 - THE CLAIM WAS ACCEPTED AND CLOSED JULY
26 , 1 9 73 BY DETERMINATION ORDER WH ICH AWARDED CLAIMANT TEMPORARY
TOTAL DISABILITY COM PE NS ATI ON TO SE PTEMBER 1 , 1972 AND 16 DEGREES
FOR 5 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Claimant had a preexisting developmental congenital anomaly
OF THE LUMBAR SPINE DESCRIBED AS A 'TRANSITIONAL VERTEBRA'. PRIOR 
TO AUGUST 1 6 , 1 9 7 2 CLAIMANT HAD EXPERIENCED ONSETS OF PAIN SYMPTOMS
DUE TO EXACERBATION OF THIS PREEXISTING CONDITION BY BACK TRAUMAS 
BUT NONE WERE SERIOUS ENOUGH TO PREVENT CLAIMANT FROM RETURNING 
TO WORK SOON THEREAFTER. CLAIMANT HAD BEEN EMPLOYED AS A CHECKER 
FOR THE EMPLOYER FOR SOME THREE YEARS PRIOR TO HIS 1 97 2 INJURY AND 
FOR SEVERAL MONTHS PRIOR TO THE INJURY HAD NOT EXPERIENCED ANY BACK 
PROBLEMS.

After the august 16, 1972 injury, which was diagnosed as a

LUMBAR—DORSAL CONTUSION AND WH ICH ALSO EXACERBATED HIS TRANSITIONAL 
VERTEBRA CONDITION, CLAIMANT RETURNED TO WORK ON SEPTEMBER 1 , 1 97 2 .
CLAIMANT EXPERIENCED SOME OCCASIONAL ACHING IN THE LOW BACK BROUGHT 
ON BY PROLONGED STANDING OR HEAVY LIFTING, BENDING OR TWISTING ACTI
VITIES, BUT HIS CONDITION WAS CONSIDERED TO BE STATIONARY AND HIS 
CLAIM WAS CLOSED ON JULY 2 6 , 1 973 ,

Claimant continued to work full time until January 3 i , 1 9 7 4 ,
BUT ON THE FOLLOWING DAY SOUGHT THE SERVICES OF DR. LYNCH FOR CHRONIC 
RECURRENT LOW BACK PAIN. FOUR OR FIVE DAYS PRIOR TO SEEING DR.
LYNCH, CLAIMANT HAD SLIPPED AND FALLEN IN THE BATHTUB AND HIS SYMP
TOMS HAD BECOME MORE SEVERE. CLAIMANT WAS RELEASED TO RETURN'
TO HIS REGULAR JOB ON MAY 6 , 1 9 7 4 WITH A PRESCRIPTION FOR PAIN MEDI
CATION AND ADVICE TO WEAR A BACK BRACE. HE RETURNED TO FULL TIME 
WORK AND CONTINUED UNTIL OCTOBER 2 8 , 1 9 74 WHEN AGAIN HE EXPERIENCED
SEVERE LOW BACK PAIN WHICH FORCED HIM TO QUIT WORK. ON DECEMBER 2 ,
1 9 7 4 CLAIMANT UNDERWENT A POSTERIOR AND POSTEROLATERAL LUMBAR 
FUSION L5 TRANSITIONAL SEGMENT AND SACRUM. FOLLOWING SURGERY 
CLAIMANT'S CONDITION IMPROVED.

The referee concluded that THE MEDICAL evidence was not suf
ficiently PERSUASIVE TO ESTABLISH THAT THE MEDICAL TREATMENT CLAIM
ANT RECEIVED IN FEBRUARY 1 9 74 AND CONTINUED TO RECEIVE UNTIL MAY 
1 9 7 4 OR THE MEDICAL TREATMENT HE RECEIVED BETWEEN OCTOBER 2 9 , 1 9 7 4
AND SEPTEMBER 2 2 , 1 9 7 5 WAS REQUIRED AS A RESULT OF CONDITIONS CAUSED
BY OR COMPENSABLY RELATED TO HIS AUGUST 1 6 , 1 9 72 INJURY.

Claimant had worked for several months after his return to

WORK IN SEPTEMBER 19 72 WITHOUT REQUIRING ANY FURTHER MEDICAL TREAT
MENT WITH ONLY INTERMITTENT BACK SYMPTOMS, HE DID NOT SEEK OR RE
CEIVE ANY FURTHER MEDICAL TREATMENT FOR HIS BACK SYMPTOMS UNTIL 
FEBRUARY 1 , 1 9 74 AND THE EVIDENCE INDICATES THAT THAT VISIT WAS DIC
TATED PRIMARILY BECAUSE OF THE INCREASED SYMPTOMS RESULTING FROM 
THE FALL IN THE BATHTUB WHICH WERE CONSIDERABLY GREATER THAN THOSE 
CLAIMANT EXPERIENCED AFTER HIS AUGUST 16 , 1 9 72 EPISODE. THE SURGERY
WHICH CLAIMANT RECEIVED IN DECEMBER 1 974 HAD BEEN CONSIDERED FOR 
SEVERAL YEARS AS A POSSIBLE TREATMENT FOR CLAIMANT'S CONGENITAL 
CONDITION, THEREFORE,. IT COULD NOT BE ATTRIBUTED JUST TO THE INDUS
TRIAL INJURY BUT MUST BE CONSIDERED AS ONE MORE TRAUMATIC EXACER
BATION, NOT UNLIKE THE JANUARY 1 9 74 FALL IN THE BATHTUB, WHICH ADDED

-16 0-



TO THE DEVELOPMENT OF THE PREEXISTING CONGENITAL CONDITION AND 
CULMINATED IN THE REQUIRED SURGERY. IT WAS NOT ESTABLISHED MEDI
CALLY THAT THE INDUSTRIAL INJURY OR ITS RESIDUAL CONSEQUENCES WERE 
THE CAUSE OF THE ONSET OF INCREASED PAIN SUFFERED BY CLAIMANT IN 
OCTOBER 1 974 . THERE WAS NO EVIDENCE OF NEED OF FURTHER MEDICAL 
TREATMENT AS A RESULT OF THE INJURY OF AUGUST 1 6 , 1 972 .

The referee found no evidence sufficient to establish claim
ant’s INABILITY TO WORK AFTER SEPTEMBER 1 , 1 9 7 2 DUE TO THE RESIDUAL 
AFFECTS OF HIS INDUSTRIAL INJURY. HE CONCLUDED THAT THE RECORD INDI
CATED SOME PERIODS WHEN CLAIMANT WAS UNABLE TO WORK BUT THE EVI
DENCE DID NOT RELATE SUCH INABILITY TO THE INDUSTRIAL INJURY.

With respect to the permanent disability suffered by the
CLAIMANT, THE REFEREE FOUND THAT CLAIMANT HAD SUFFERED ONLY MINI
MAL PERMANENT DISABILITY AS A RESULT OF THE AUGUST 1 6 , 1 972 INCIDENT.
THE REFEREE CONCLUDED THAT AS A RESULT OF THE AUGUST 1 6 , 1 972 INJURY
CLAIMANT HAD SUFFERED ONLY A MINIMAL LOSS OF EARNING CAPACITY AND 
HAD BEEN ADEQUATELY COMPENSATED FOR THIS LOSS BY THE AWARD OF 5 
PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED 
DISABILITY.

On THE CLAIM OF AGGRAVATION, THE REFEREE FOUND THAT THE FALL 
IN THE BATHTUB WAS A SEPARATE NON-RELATED INCIDENT AND ACTUALLY 
THE BASIS FOR CLAIMANT* S WORSENED CONDITION AT THE PRESENT TIME. 
THERE WAS SOME EVIDENCE THAT CLAIMANT HAD SOME INCREASED BACK 
PAIN PRIOR TO THE FALL IN THE BATHTUB BUT NO EVIDENCE TO INDICATE 
THAT SUCH PAIN CAUSED CLAIMANT TO FALL. THE REFEREE CONCLUDED 
THAT CLAIMANT HAD ALSO FAILED TO PROVE THAT HIS PRESENT CONDITION 
WAS RELATED TO THE AUGUST 1 6 , 1 9 7 2- INCIDENT AND, THEREFORE, HIS
CLAIM FOR AGGRAVATION WAS PROPERLY DENIED.

The board, on de novo review, affirms and adopts the very 
COMPREHENSIVE FINDINGS AND CONCLUSIONS OF THE REFEREE. THE BOARD 
FINDS THAT CLAIMANT’S CONDITION AT THE PRESENT TIME MAY BE WORSE 
THAN IT WAS ON JULY 2 6 , 1 973 BUT, IF SO, IT IS BECAUSE OF THE INTER
VENING NON-RELATED, OFF-THE-JOB INCIDENT WHICH OCCURRED SOMETIME 
IN JANUARY 1 9 74 IMMEDIATELY PRIOR TO CLAIMANT1 S SEEKING THE SER
VICES OF DR. LYNCH.

ORDER

The order of the referee dated September 22, 1975 is affirmed.

WCB CASE NO. 74-1272 FEBRUARY 11, 1976 
WCB CASE NO. 74-1273

GALEN DIZICK, CLAIMANT
COLLINS, FERRIS AND VELURE, 

claimant’s ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and Phillips.

The state accident insurance fund requests board review of
THE referee’s ORDER WHICH REMANDED TO IT CLAIMANT’S CLAIM RELATING 
TO AN OCTOBER 2 9 , 1 9 73 COMPENSABLE INJURY TO BE ACCEPTED FOR PAY
MENT OF COMPENSATION* AS PROVIDED BY LAW COMMENCING JULY 12, 1974

THROUGH OCTOBER 2 0 , 1 97 4 AND AGAIN COMMENCING JUNE 1 0 , 1 975 UNTIL
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CLOSURE IS AUTHORIZED PURSUANT TO ORS 6 5 6.2 6 8 - ASSESSED A 25 PER
CENT penalty - And awarded claimant's attorney A FEE OF 2,000
DOLLARS. .

The i SSUE is compensability of claimant's neck and shoulder
PROBLEMS.

The REFEREE FOUND THAT THE EVIDENCE INDICATED A CAUSAL RELA
TIONSHIP BETWEEN THE CLAIMANT'S OCTOBER 2 9 , 1 9 73 COMPENSABLE IN
JURY AND THE NECK AND SHOULDER PROBLEMS FOR WHICH DR. CAMPAGNA 
HAS BEEN TREATING CLAIMANT AND WHICH WERE THE BASIS FOR CLAIMANT'S 
REQUEST FOR REOPENING HIS CLAIM WHICH WAS DENIED BY THE FUND.

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REF
EREE AND ADOPTS HIS OPINION AND ORDER AS ITS OWN. A COPY OF THE 
OPINION AND ORDER IS ATTACHED HERETO, MARKED EXHIBIT ' AT AND BY 
THIS REFERENCE INCORPORATED HEREIN.

ORDER
The ORDER OF THE REFEREE DATED OCTOBER 2 , 1 97 5 IS AFFIRMED.

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 5 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-1225 FEBRUARY 11, 1976 

ROBERT C. HARPER, JR., CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT'S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests board review of the referee's order which

AWARDED CLAIMANT 60 DEGREES FOR 40 PER CENT LOSS OF HIS LEFT LEG.

Claimant suffered a compensable injury on july 3 i , 1973 when

HE FELL APPROXIMATELY 1 7 FEET FROM THE ROOF OF A BUILDING ON WHICH 
HE WAS WORKING. AT THE EMERGENCY ROOM OF EMANUAL HOSPITAL A 
DIAGNOSIS OF TRAUMATIC SYNOVITIS OF THE ANKLES AND KNEES AND A SPRAIN 
OF THE LUMBAR SPINE WAS MADE. CLAIMANT RECEIVED SOME CONSERVATIVE 
TREATMENT BUT SUDDENLY DISAPPEARED AND THREE MONTHS AFTER HIS DISAP 
PEARANCE THE CLAIM WAS CLOSED ON DECEMBER 5 , 1 9 7 3 WITHOUT AN AWARD
OF PERMANENT DISABILITY.

On JANUARY 2 , 1 9 74 CLAIMANT WAS SEEN BY A DR. CHIN IN SAN
FRANCISCO. CLAIMANT'S LEFT KNEE HAD LOCKED CAUSING HIM TO FALL 
DOWNSTAIRS AND RESULTED IN AN AVULSION FRACTURE OF THE LATERAL 
MALEOLUS. AN ARTHROGRAM WAS TAKEN AND ON MARCH 1 2 , 1 974 DR.
CHIN PARTIALLY EXCISED LOOSENED FRAGMENTS AND ATTEMPTED TO RE
STORE CIRCULATION WITH MULTIPLE DRILL HOLES.

Claimant returned to work parking cars but after a few
MONTHS THE PAIN AND SWELLING IN HIS LEFT KNEE WAS SUCH THAT HE WAS 
REQUIRED TO SEEK EMPLOYMENT WHICH DID NOT INVOLVE FULL TIME LEFT 
LEG STRESS. HE HAS NOT RETURNED TO WORK ALTHOUGH HE HAS APPLIED 
FOR VOCATIONAL REHABILITATION IN CALIFORNIA AND ALSO APPLIED FOR 
EMPLOYMENT AS A POSTAL CLERK.
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On MARCH 6 , 1 9 75 A SECOND DETERMINATION ORDER AWARDED CLAIM
ANT 4 5 DEGREES FOR 3 0 PER CENT LOSS OF HIS LEFT LEG. CLAIMANT CON
TENDS THAT HIS LEFT LEG IS NO BETTER THAN AN ARTIFICIAL LEG AND THAT 
HE IS ENTITLED TO AN AWARD OF 75 PER CENT.

The referee found that the principal functions of the lower

EXTREMITY ARE FOR WALKING AND WEIGHT BEARING AND THAT ALTHOUGH
claimant's left leg function is complete except for. a small loss
OF MOTION, NEVERTHELESS, PROLONGED OR CONTINUED ACTIVITY PRODUCES 
INCREASED SYMPTOMS. SCHEDULED DISABILITY IS EVALUATED BY LOSS OF 
PHYSICAL FUNCTION AND THE REFEREE CONCLUDED, GIVING WEIGHT TO 
CLAIMANT'S TESTIMONY, THAT CLAIMANT HAD SUFFERED 4 0 PER CENT LOSS 
OF PHYSICAL FUNCTION OF HIS LEFT LEG.

The board, on de novo review, affirms and
AND CONCLUSIONS OF THE REFEREE. IT ALSO CONCURS 
MADE. BY THE REFEREE THAT CLAIMANT SHOULD, IF HE 
SEEK VOCATIONAL REHABILITATION.

ORDER

The ORDER OF THE REFEREE DATED JUNE 25, 1975 IS AFFIRMED.

ADOPTS THE FINDINGS 
IN THE SUGGESTION 

TRULY DESIRES,

WCB CASE NO. 74-3023 FEBRUARY 11, 1976 

CHARLIE HUGHES, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,

claimant's ATTYS.
PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The employer requests board review of the referee's order
WHICH REMANDED TO IT CLAIMANT'S CLAIM FOR ACCEPTANCE AND PAYMENT 
OF BENEFITS AS PROVIDED BY LAW UNTIL THE CLAIM IS CLOSED PURSUANT 
TO ORS 6 5 6.2 6 8 , AND AWARDED CLAIMANT'S ATTORNEY A FEE OF 2,000 
DOLLARS TO BE PAID BY THE EMPLOYER.

On MAY 1 3 , 1 97 4 CLAIMANT, A 53 YEAR OLD CHIPPER OPERATOR, 
WAS PERFORMING HIS SPECIFIC DUTY OF WATCHING THE THREE CHIPPERS 
WHICH WERE ELEVATED AT APPROXIMATELY 1 8 FEET ABOVE THE FLOOR OF 
THE PLANT AND REQUIRED CLAIMANT TO WORK ON A CATWALK AND IN A 
FAIRLY WELL CONFINED SPACE. SHORTLY BEFORE 5 . 2 0 A. M. ONE OF THE 
CHIPPERS BECAME PLUGGED BY A PIECE OF WOOD APPROXIMATELY 8 FEET 
LONG AND ABOUT 18 INCHES WIDE. CLAIMANT LAID ON THE PLATFORM WITH 
HIS HEAD DOWN INTO THE HOPPER AND BENT FORWARD WITH A SAFETY LINE 
TO PREVENT HIM FALLING INTO THE HOPPER. IT TOOK LESS THAN 1 0 MIN
UTES TO REMOVE THE STOPPAGE AND HE THEN SHOVELED WOOD CHIPS OFF 
THE CATWALK.

Claimant hung up his shovel and then became nauseated - he

HAD A SEVERE HEADACHE AND NUMBNESS OF THE ARM AND LEG. HE BLEW 
ONE BLAST ON THE WHISTLE TO CALL THE FOREMAN. SEVERAL WITNESSES, 
INCLUDING THE FOREMAN, REACHED CLAIMANT AND ONE OF THEM HAD HAD 
SOME MEDICAL FIRST AID TRAINING. HE SAW CLAIMANT SITTING ON THE 
STEPS WITH ANOTHER WORKER HOLDING HIS SHOULDERS. HE FELT CLAIM
ANT WAS HAVING A STROKE BECAUSE OF HIS COMPLAINTS OF HIS LEG GIVING 
OUT AND THE NUMBNESS AND PERSPIRATION AND ALSO THE DIFFICULTY IN 
BREATHING. CLAIMANT'S FACE WAS BECOMING NUMB ON THE LEFT SIDE
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AND HE WAS SLURRING OUT OF THE CORNER OF HIS MOUTH SO BAD THAT HE 
COULD HARDLY BE UNDERSTOOD. CLAIMANT WAS ADMITTED TO THE HOSPITAL 
IN COQUILLE AT 7,50 A. M. AND DISCHARGED AT 11.00 A, M. , TAKEN TO 
EUGENE AND ADMITTED TO THE SACRED HEART HOSPITAL AT APPROXIMATELY 
1.45 P. M. ON MAY 1 3 , 1 9 74 .

The referee found that claimant was exerting himself in at

LEAST THE USUAL AND NORMAL MANNER IN THE PERFORMANCE OF HIS WORK 
AT THE TIME OF THE INCIDENT AND PROBABLY TO A DEGREE BEYOND THE 
USUAL AND NORMAL MANNER IN REMOVING THE STOPPAGE FROM THE CHIPPERS 
AND THAT AS FAR AS LEGAL CAUSATION WAS CONCERNED, CLAIMANT'S WORK 
ACTIVITY WAS A MATERIAL CONTRIBUTING CAUSE IN BRINGING ABOUT THE 
CEREBROVASCULAR ACCIDENT.

With respect to medical causation, dr. davis, a neurosurgeon,
EXPRESSED HIS OPINION, BASED UPON HIS EXAMINATION OF THE HOSPITAL 
RECORDS, STATEMENT OF THE WITNESSES AND AN INVESTIGATION REPORT, 
THAT HE COULD FIND NOTHING IN THE TYPE OF WORK CLAIMANT WAS DOING 
THAT MIGHT HAVE CAUSED THE STROKE. DR. GROSSMAN, AN INTERNIST, 
STATED THAT IN HIS OPINION CLAIMANT HAD A PREEXISTING CEREBROARTER IO- 
SC LE ROT 1C DISEASE OF THE RIGHT MIDDLE CEREBRAL ARTERY WHICH WAS 
INVOLVED IN PRODUCING THE LEFT HEMIPLEGIA AND HE FOUND THAT THIS 
WAS A SIGNIFICANT CONTRIBUTING CAUSE LEADING TO THE CEREBROVASCULAR 
ACCIDENT.

Dr. WATSON ALSO WAS OF THE OPINION THAT THE WORKING CIRCUM
STANCES CONTRIBUTED TO THE DEVELOPMENT OF THIS CEREBROVASCULAR 
ACCIDENT AND FOUND FURTHER THAT THE RELATIVE DELAY IN GETTING CLAIM
ANT TO FIRST AID, MUCH LESS MEDICAL ATTENTION, FURTHER CONTRIBUTED 
TO THE FINAL OUTCOME. DR. WATSON IN HIS REPORT INDICATED THAT, IN 
ADDITION TO THE EXERTION, THERE WAS CONSIDERABLE TENSION AT THE 
TIME THE STROKE OCCURRED WHICH HEIGHTENED TO AN INCREASING DEGREE 
DURING THE ENSUING HOUR PRIOR TO CLAIMANT BEING REMOVED TO THE 
HOSPITAL.

The referee found that the work activity of the claimant

AT THE TIME OF THE STROKE WAS A MATERIAL CONTRIBUTING CAUSE OF THE 
STROKE AND FURTHER THAT THE EMOTIONAL STRESS, STRAIN AND WORRY 
ENDURED BY THE CLAIMANT AFTER THE STROKE BECAUSE OF HIS &ONCERN 
OF FURTHER INJURY TO HIMSELF, THE SAFETY OF HIS CO-WORKERS AND 
THE DESTRUCTION OF HIS EMPLOYER’ S PROPERTY, WAS ALSO A MATERIAL 
CONTRIBUTING CAUSE AND AGGRAVATED THE PREEXISTING CEREBROVASCULAR 
CONDITION AS WAS THE DELAY IN SECURING THE PROPER FIRST AID AND 
PROMPT MEDICAL CARE AND TREATMENT.

The referee concluded, based upon the opinions expressed by 
DR. GROSSMAN AND DR. WATSON, THAT CLAIMANT’S CEREBROVASCULAR 
ACCIDENT WAS DIRECTLY RELATED TO HIS WORK ACTIVITY AND, THEREFORE, 
COMPENSABLE.

The board, on de novo review, affirms and adopts the find
ings AND CONCLUSIONS REACHED BY THE REFEREE.

ORDER
The order of the referee dated june 23, 1975 is affirmed. 

Claimant’s counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE 
SUM OF 4 5 0 DOLLARS PAYABLE BY THE EMPLOYER.
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WCB CASE NO. 75-260 9 1976FEBRUARY 11

HARRY ROHDE, CLAIMANT
FRANCIS YUNKER, CLAIMANT’S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore,

Claimant requests review by the board of the referee’s 
ORDER WHICH APPROVED THE DENIAL OF CLAIMANT’S CLAIM BY THE STATE 
ACCIDENT INSURANCE FUND.

Claimant, a 59 year old body and fender repairman, on Octo
ber 2 3 , 1 9 74 WAS SPRAYING THE HOOD OF AN AUTOMOBILE WITH SPRAY 
LACQUER WHICH CONTAINED A BENZINE CATALYST. THAT EVENING CLAIM
ANT’S STOMACH WAS UPSET AND HE HAD A TASTE OF PAINT IN HIS MOUTH 
OF WHICH HE ATTEMPTED TO RID HIMSELF THROUGH COUGHING AND EXPEC
TORATION.

The following day the hood was repainted and claimant be
came ILL, COUGHED UP PAINT AND BEGAN HAVING PAIN IN THE SUBSTERNAL 
AREA OF HIS CHEST AND RADIATING DOWN BOTH ARMS. CLAIMANT WENT 
HOME AT NOON AND BECAME INCREASINGLY ILL, AGAIN VOMITING AND COUGH
ING - THIS CONTINUED THROUGH THE NIGHT. THE NEXT DAY CLAIMANT WAS 
HOSPITALIZED, THE INITIAL DIAGNOSIS IN THE EMERGENCY ROOM WAS IN
FECTIOUS OR INFLAMMATORY BRONCHITIS, HOWEVER, DR. HANSON, CLAIM
ANT’S TREATING PHYSICIAN, ULTIMATELY DIAGNOSED A MYOCARDIAL INFARC
TION.

Claimant contends that the inhalation of the fumes of the

PAINT CAUSED THE MYOCARDIAL INFARCTION, HOWEVER, BOTH DR. HANSON 
AND DR. GRISWOLD, WHO WERE FURNISHED A COMPLETE HISTORY OF CLAIM
ANT’S ACTIVITIES AND MEDICAL PROBLEMS, WERE OF THE OPINION THAT 
THE TOXIC NATURE OF THE PAINT FUMES POSSIBLY ( UNDERSCORED) COULD 
BE A MATERIAL CONTRIBUTING FACTOR PRECIPITATING THE MYOCARDIAL 
INFARCTION. POSSIBILITY WAS DISTINGUISHED FROM PROBABILITY BASED 
UPON THE VOLUME OF TOXIC SPRAY INHALED.

The referee found that the amount inhaled at the time was

NOT UNUSUAL. CLAIMANT HAD A PRIOR MEDICAL HISTORY OF PULMONARY 
TUBERCULOSIS WHICH HAD REQUIRED A CONVALESCENT PERIOD OF FOUR 
YEARS. IT WAS DR. GRISWOLD'S OPINION THAT THE FUME INHALATION WAS 
NOT A MATERIAL CONTRIBUTING FACTOR IN PRECIPITATING THE MYOCARDIAL 
INFARCTION, THAT THE COUGHING AND VOMITING MAY HAVE HAD A TRANSIENT 
AFFECT UPON CLAIMANT’S BLOOD PRESSURE BUT IT WAS NOT OF ANY MATERIAL 
SIGNIFICANCE IN RELATION TO THE SUBSEQUENT MYOCARDIAL INFARCTION.

The REFEREE CONCLUDED THAT THE EVIDENCE INDICATED THAT CLAIM
ANT HAD BEEN EXPOSED TO A TOTAL OF VERY FEW MINUTES OF THE TOXIC 
FUMES ON TWO DIFFERENT OCCASIONS AND THAT THE VOLUME OF TOXIC FUME 
INHALATION WAS NOT OF A SUFFICIENT OR SIGNIFICANT .AMOUNT TO BE A 
MATERIAL CONTRIBUTING FACTOR IN PRECIPITATING THE MYOCARDIAL IN
FARCTION. THE DENIAL OF THE CLAIM BY THE FUND WAS PROPER.

The board, on de novo review, affirms and adopts the find
ings AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated September 22, 1975 is affirmed.
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WCB CASE NO. 75-2379 FEBRUARY 11, 1976

SHARON S. WEBSTER, CLAIMANT
POZZI, WILSON AND ATCHISON, 

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
AMENDED ORDER ON REVIEW

On JANUARY 2 8 , 1 9 76 THE WORKMEN'S COMPENSATION BOARD ENTERED
AN ORDER ON REVIEW IN THE ABOVE ENTITLED MATTER. INADVERTENTLY, NO 
REASONABLE ATTORNEY'S FEE WAS AWARDED CLAIMANT'S COUNSEL FOR HIS 
SERVICES AT THE HEARING. ONE OF THE CONTENTIONS MADE BY THE CLAIM
ANT AT THE HEARING WAS THAT THE FUND HAD UNREASONABLY RESISTED THE 
REQUEST TO REOPEN HER CLAIM AND HAD. REFUSED TO PROVIDE TREATMENT 
RECOMMENDED BY DR. PETROSKE. THE BOARD REVERSED THE REFEREE AND 
REMANDED THE CLAIM TO THE FUND, THEREFORE, CLAIMANT'S COUNSEL IS 
ENTITLED TO AN ATTORNEY'S FEE AT THE HEARING LEVEL AS WELL AS FOR 
HIS SERVICES AT BOARD REVIEW.

The ORDER ON REVIEW ENTERED JANUARY 2 8 , 1 976 IS AMENDED AS
FOLLOWS -

On PAGE 2 OF SAID ORDER WHEREVER THE WORD ' EMPLOYER* IS 
USED, SUBSTITUTE THE WORD ' FUND* ,

In the 'order' PORTION ON PAGE 2 INSERT after the second 
PARAGRAPH THEREOF, THE FOLLOWING ADDITIONAL PARAGRAPH -

'claimant's counsel is awarded as a reasonable 
attorney's fee for his services at the hearing before 
THE REFEREE, THE SUM OF 1,000 DOLLARS, PAYABLE BY 
THE FUND.'

In ALL OTHER RESPECTS THE ORDER ON REVIEW ENTERED JANUARY 28,
1 976 IS REAFFIRMED.

WCB CASE NO. 75-1070 FEBRUARY 12, 1976 

MARY WHITE, CLAIMANT
SCOTT AND NORMAN, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant seeks review by the board of the refere 
AFFIRMING THE THIRD DETERMINATION ORDER MAILED OCTOBER 
WHICH AWARDED CLAIMANT NO ADDITIONAL COMPENSATION FOR 
PARTIAL DISABILITY.

Claimant is a 6 1 year old cook who suffered a compensable
INJURY TO HER RIGHT MIDDLE FINGER ON DECEMBER 2 6 , 1 9 7 1 . THE DISTAL
PHALANX OF THE RIGHT MIDDLE FINGER WAS LACERATED. THE BONE WAS 
CLEANED, SUTURED AND SPLINTED AND CLAIMANT WAS RELEASED TO RETURN 
TO HER REGULAR WORK WITHIN TWO WEEKS. SUBSEQUENTLY, CLAIMANT 
DEVELOPED A DROPPED FINGER BUT THE CLAIM WAS CLOSED ON JUNE 6, 1972
BY THE FIRST DETERMINATION ORDER WHICH AWARDED CLAIMANT 40 PER 
CENT LOSS OF THE RIGHT MIDDLE FINGER EQUAL TO 8.8 DEGREES.

e' S ORDER 
31, 1974
PERMANENT
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In NOVEMBER 1 972 DR. ELLISON RECOMMENDED THE FINGER BE AMPU

TATED BECAUSE OF THE DEFORMITY AND HYPESTHESIA OF THE DISTAL POR
TION. THE ENTIRE MIDDLE FINGER ON THE RIGHT HAND WAS AMPUTATED. 
CLAIMANT RETURNED TO HER REGULAR WORK IN FEBRUARY 1 972 AND HER 
CLAIM WAS CLOSED BY THE SECOND DETERMINATION ORDER MAILED NOVEM
BER 2 1 , 1 9 7 3 WHEREBY CLAIMANT WAS AWARDED 4 0 PER CENT LOSS OF THE
RIGHT HAND EQUAL TO 6 0 DEGREES.

On FEBRUARY I , 1 9 74 CLAIMANT WAS EXAMINED BY DR, NATHAN, AT
THAT TIME SHE WAS COMPLAINING OF PAINFUL LUMPS IN THE PALM OF HER 
HAND. DR. NATHAN THOUGHT THAT CLAIMANT’S CONDITION WAS STATIONARY 
AND THAT SHE HAD SUFFERED A TOTAL COMBINED IMPAIRMENT OF THE HAND 
EQUAL TO 2 4 . 2 5 PER CENT.

In JUNE 1 9 74 CLAIMANT WAS HOSPITALIZED BECAUSE OF A TENDER 
NEUROMA IN HER HAND AND DURING SURGERY A SECOND NEUROMA WAS DIS
COVERED. ONE WAS EXCISED AND THE OTHER WAS TRANSPLANTED, CLAIM
ANT RETURNED TO WORK ON JULY 23 , 1 9 74 AND THE CLAIM WAS AGAIN 
CLOSED BY THE THIRD DETERMINATION ORDER WITH NO AWARD OF PERMA
NENT PARTIAL DISABILITY.

Scheduled disability is measured by loss of function only.
LOSS OF WAGE EARNING CAPACITY IS NOT TAKEN INTO CONSIDERATION. THE 
REFEREE FOUND THAT THERE WAS NO QUESTION BUT THAT CLAIMANT HAD 
SUFFERED A CONSIDERABLE LOSS OF FUNCTION OF HER RIGHT HAND, SHE 
WAS A VERY CREDIBLE WITNESS AND HE FELT THAT THE PROBLEMS ABOUT 
WHICH SHE TESTIFIED WERE VERY REAL. HOWEVER, CLAIMANT HAD ALREADY 
RECEIVED AN AWARD OF 40 PER CENT LOSS OF HAND EVEN THOUGH DR. NATHAN 
HAD ESTIMATED A TOTAL COMBINED IMPAIRMENT OF THE HAND AT SLIGHTLY 
MORE THAN 2 5 PER CENT. DR. DENKER, WHO HAD TREATED CLAIMANT AND 
HAD EXCISED AND TRANSPLANTED THE MULTIPLE NEUROMA, FELT THAT 4 0 
PER CENT AWARD WAS CORRECT, TAKING INTO CONSIDERATION THIS LATTER 
SURGERY.

The referee concluded that claimant had not suffered any 
MORE THAN 4 0 PER CENT LOSS FUNCTION OF HER RIGHT HAND AND THAT THE 
AWARD ADEQUATELY COMPENSATED HER FOR SUCH LOSS OF FUNCTION.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE OPINION 
OF THE REFEREE AS ITS OWN.

ORDER
The order of the referee dated july 17, 1975 is affirmed.

CLAIM NO. 87CM 11972Z FEBRUARY 12, 1976

HELEN B. VAN DOLAH, CLAIMANT
JAY WHIPPLE, CLAIMANT’S ATTY,
NOREEN SALTVEIT, DEFENSE ATTY.
OWN MOTION ORDER •

Pursuant to ors 6 5 6.2 7 8 the board’s own motion order, dated

APRIL 21 , 1975, REFERRED THIS MATTER TO THE HEARINGS DIVISION TO
HOLD A HEARING TO DETERMINE IF CLAIMANT* S WORSENED CONDITION RE
QUIRED FURTHER MEDICAL CARE AND TREATMENT AS A RESULT OF HER IN
DUSTRIAL INJURY SUFFERED IN DECEMBER 1 96 8 .

The REFEREE RECOMMENDED THAT CLAIMANT'S CLAIM BE REOPENED 
FOR FURTHER MEDICAL CARE AND TREATMENT. THE BOARD, BY A SECOND



OWN MOTION ORDER, DATED AUGUST 14, 1975, REFERRED THE MATTER TO
THE EMPLOYER FOR SUCH REOPENING AND PAYMENT OF BENEFITS, AS PRO
VIDED BY LAW, COMMENCING NOVEMBER 5 , 1 9 74 AND UNTIL THE CLAIM WAS
CLOSED PURSUANT TO ORS 656.278.

Claimant's claim was submitted to the evaluation division

FOR CLOSURE. DR. GREWE REPORTED THAT CLAIMANT HAD UNDERGONE A 
LEFT DORSAL SYMPATHECTOMY AND RESECTION OF THE LEFT ANTERIOR 
SCALENE MUSCLE AND HER CONDITION HAD BECOME STATIONARY ON NOVEM
BER 4, 1975. AT THE CARRIER1 S REQUEST, CLAIMANT WAS EXAMINED BY
THE ORTHOPEDIC CONSULTANTS, WHO FOUND CLAIMANT'S SHOULDER AND 
ARM MOTION TO BE NORMAL, NO ATROPHY AND ONLY A SLIGHTLY REDUCED 
GRIP. IT APPEARS CLAIMANT COULD RETURN TO BOOKKEEPING OR ACCOUNT
ING FOR WHICH SHE HAS BEEN TRAINED.

ORDER
Claimant is entitled to temporary total disability compen

sation FROM NOVEMBER 5 , 1 974 THROUGH NOVEMBER 1 9 , 1 975 , AND NO
ADDITIONAL AWARD FOR PERMANENT PARTIAL DISABILITY COMPENSATION.

The board's OWN motion ORDER DATED AUGUST 1 4 , 1 9 7 5 ALLOWED 
claimant's COUNSEL AS a REASONABLE ATTORNEY'S FEE, 2 5 PER CENT OF 
ANY ADDITIONAL COMPENSATION CLAIMANT MIGHT RECEIVE UPON CLOSURE 
OF THE CLAIM UNDER ORS 6 56.27 8 . BY THIS ORDER THAT FEE IS LIMITED 
TO A MAXIMUM OF 3 00 DOLLARS.

WCB CASE NO. 65-68 FEBRUARY 12, 1976

GORDON THOMPSON, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests board review of
THE referee's ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND 
TOTALLY DISABLED AS DEFINED IN ORS 6 56.206 , EFFECTIVE ON AUGUST 29, 
1 9 7 5 .

Claimant is a 53 year old millwright who suffered head and

LEG INJURIES ON AUGUST 3 , 1 973 WHEN STRUCK BY A PIECE OF LUMBER.
THE DAY OF THE INJURY WAS A FRIDAY. ON THE FOLLOWING MONDAY MORN
ING CLAIMANT RETURNED TO WORK BUT FELT UNSTEADY AND WAS HOSPI
TALIZED. DR. TSAI'S IMPRESSION WAS A CEREBRAL CONCUSSION, POST- 
CONCUSSIONAL SYNDROME.

Claimant was bothered by persistent dizziness and was again
SEEN BY DR. TSAI ON SEPTEMBER 4 , 1 9 73 . DR. TSAI RELATED THE DIZZI
NESS TO THE POST-CONCESSIONAL SYNDROME BROUGHT ABOUT BY POSTER IAL 
CHANGES. HE FELT CLAIMANT COULD RESUME LIGHT WORK INVOLVING NO 
RAPID CHANGE IN HIS BODY POSTURE BUT HE COULD NOT WORK OFF THE 
GROUND OR IN AREAS WHERE THERE WERE MOVING MACHINES.

On SEPTEMBER 1 9 , 1 974 CLAIMANT WAS EXAMINED BY DR. KENT,
AN ENT SPECIALIST, WHjPSE DIAGNOSIS WAS BENIGN EPISODIC POSITIONAL 
VERTIGO, SECONDARY TO HEAD INJURY AND BILATERAL HIGH FREQUENCY 
NEUROSENSORY HEARING LOSS, SECONDARY TO LONG TERM NOISE EXPOSURE.
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HE WAS OF THE OPINION THAT CLAIMANT WAS UNABLE TO RETURN TO HIS USUAL 
ACTIVITIES AS A MILLWRIGHT ALTHOUGH CLAIMANT1 S SYMPTOMS HAD IM
PROVED IN THE PAST YEAR AND HE ANTICIPATED FURTHER IMPROVEMENT AND 
THAT CLAIMANT COULD RETURN TO GAINFUL EMPLOYMENT IN THE FUTURE.

Dr. FLEMING, A CLINICAL PSYCHOLOGIST, GAVE CLAIMANT A PSYCHO
LOGICAL EXAMINATION IN NOVEMBER 1 974 AND FOUND CLAIMANT TO BE FUNC
TIONING WITHIN THE BRIGHT-NORMAL RANGE OF INTELLECTUAL ABILITY WITH 
VERBAL MATERIALS AND WITHIN THE NORMAL RANGE WITH NON-VERBAL MA
TERIALS. HE FOUND THAT CLAIMANT HAD AN EXCELLENT WORK HISTORY AND 
HAD ACQUIRED A WIDE RANGE OF SKILLS, THE PRIMARY OBSTACLES TO VOCA
TIONAL REHABILITATION APPEARED TO BE CLAIMANT1 S PHYSICAL LIMITATIONS, 
ALTHOUGH THE INITIAL PROGNOSIS FOR A SUCCESSFUL REHABILITATION WAS 
CONSIDERED FAIR, THE VOCATIONAL COUNSELOR ULTIMATELY CONCLUDED THAT 
IN THE PREDICTABLE FUTURE CLAIMANT WAS NOT VOCATIONALLY MARKETABLE.

On DECEMBER 3 1 , 1 974 A DETERMINATION ORDER AWARDED CLAIMANT 
4 8 DEGREES FOR 15 PER CENT UNSCHEDULED HEAD INJURY.

In MAY 1 9 75 DR, KERNEK, CLAIMANT’S TREATING PHYSICIAN, ADVISED 
CLAIMANT THAT HE SHOULD NOT BE EMPLOYED IN ANY TYPE OF POSITION IN
VOLVING RAPID CHANGES IN BODY POSTURE BECAUSE OF IMPAIRMENT OF HIS 
BALANCE MECHANISM — HE SUGGESTED VOCATIONAL REHABILITATION FOR A , 
DIFFERENT TYPE OF WORK AS CLAIMANT WAS TOTALLY DISABLED AND PROBABLY 
PERMANENTLY DISABLED FROM THE TYPE OF WORK WHICH HE HAD DONE PRE
VIOUSLY. HE FELT THE DISABILITY WAS THE RESULT OF THE BRAIN DAMAGE 
CAUSED BY HIS AUGUST 3 , 1 973 INJURY.

On MAY 1 5 , 1 9 7 5 DR. TSAI, AFTER EXAMINING CLAIMANT, WAS OF
THE IMPRESSION THAT CLAIMANT STILL HAD A POST-CONCUSSIONAL SYN
DROME WITH DIZZINESS AS THE PREDOMINATING SYMPTOM. CLAIMANT HAD 
RECEIVED A BRAIN CONCUSSION AS A RESULT OF THE INDUSTRIAL INJURY 
AND THE SYNDROME WAS ONE OF THE COMPLEX SYMPTOMS RELATED TO THE 
BRAIN CONCUSSION, OTHER SYMPTOMS ARE HEADACHE AND MEMORY CHANGE.
DR. TSAI WAS OF THE OPINION THAT CLAIMANT’S CONDITION WAS PERMA
NENT AND IT WAS NOT UNUSUAL THAT ALL TESTS WHICH HAD BEEN TAKEN 
WERE NORMAL DESPITE THE POST-CONCUSSION SYNDROME.

Heights bothered claimant and also looking down and bending 
OVER CAUSED HIM PROBLEMS, DR. TSAI HAD FELT CLAIMANT MIGHT BE 
ABLE TO HANDLE A SEDENTARY JOB IN A SEDENTARY POSITION BUT THAT 
ANY CHANGE OF POSITION WOULD INCREASE HIS DIZZINESS AND IT WOULD 
BE DIFFICULT FOR HIM TO HANDLE ANY JOB WHERE HE WOULD HAVE TO 
MOVE ABOUT.

Claimant has completed high school and has had two terms

OF COLLEGE, MOST OF HIS WORK LIFE HAS BEEN AS A CARPENTER AND MILL
WRIGHT. CLAIMANT HAD BUILT FOUR HOUSES AND PRESENTLY HAS SIX LOTS 
LEFT WHICH HE HAD DEVELOPED AND WOULD HAVE LIKED TO BUILD ON BUT HE 
HAS BEEN UNABLE TO CONTINUE THAT PROJECT. CLAIMANT KNOWS ALMOST 
EVERY PHASE OF HOUSE CONSTRUCTION BUT BECAUSE OF HIS DIZZINESS HE 
NOW FEELS THERE IS NOTHING HE CAN DO EITHER AS A CARPENTER, MILL
WRIGHT OR HOUSE BUILDER.

Under the ’odd-lot’ doctrine, a finding of total disability
IS PERMITTED ALTHOUGH'THE WORKMAN IS NOT COMPLETELY INCAPACITA
TED FROM ANY KIND OF WORK. IT IS SUFFICIENT IF THE WORKMAN IS 
FOUND TO BE SO HANDICAPPED THAT HE WILL NOT BE ABLE TO OBTAIN REGU
LAR EMPLOYMENT IN ANY WELL KNOWN BRANCH OF THE LABOR MARKET. THE 
REFEREE CONCLUDED THAT THE EVIDENCE JUSTIFIED A FINDING, BASED UPON 
CLAIMANT’S OBVIOUS PHYSICAL IMPAIRMENT COUPLED WITH HIS MENTAL 
CAPACITY, EDUCATION, TRAINING AND AGE, THAT CLAIMANT HAD ESTABLISHED 
A PR 1MA FACIE CASE THAT HE FELL WITHIN THE ’ ODD-LOT’ CATEGORY. THE

-16 9-



BURDEN THEN SHIFTS TO THE FUND TO SHOW THAT SOME KIND OF SUITABLE 
WORK WAS REGULARLY AND CONTINUOUSLY AVAILABLE TO CLAIMANT. THE 
REFEREE CONCLUDED THAT THE FUND HAD FAILED TO MEET THAT BURDEN 
OF PROOF AND HE AWARDED CLAIMANT COMPENSATION FOR PERMANENT AND 
TOTAL DISABILITY.

The board, on de NOVO REVIEW, affirms the FINDINGS and con
clusions OF THE REFEREE. THE MEDICAL OPINION EXPRESSED BY DOCTORS 
TSAI, KERNEK AND KENT ALL INDICATE CLAIMANT IS UNABLE TO RETURN TO 
THE TYPE OF EMPLOYMENT HE HAD DONE PREVIOUS TO HIS INJURY AND THE 
COUNSELOR FROM THE DIVISION OF VOCATIONAL REHABILITATION FEELS THAT 
CLAIMANT IS NOT VOCATIONALLY RETRAINABLE.

ORDER
The ORDER OF THE REFEREE DATED AUGUST 29, 1 97 5 IS AFFIRMED.

Claimant’s counsel is awarded as a reasonable attorney’s
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 450 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 74-2284 FEBRUARY 12, 1976 

REKKA REA, CLAIMANT
GALTON AND POPICK, 

claimant’s ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The employer seeks board review of the referee's order
WHICH FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED AS 
OF NOVEMBER 2 0 , 1 9 74 .

Claimant is 66 years of age, she suffered a compensable in
jury TO HER LEFT KNEE ON APRIL 1 1 , 1 97 3 WHICH NECESSITATED THE
SURGICAL REMOVAL OF AN INTERNAL SEMILUNAR CARTILAGE BY DR. COHEN 
ON JUNE 2 0 , 1 9 7 3 . DR, COHEN CONTINUED TO TREAT CLAIMANT UNTIL
APRIL 3 0 , 1 9 74 WHEN HE MADE A CLOSING EVALUATION WHICH INDICATED
THAT CLAIMANT WALKED WITH A SLIGHT LEFT LIMP AND HAD SIGNIFICANT 
LOSS OF EXTENSION-FLEXION IN THE LEFT KNEE AS COMPARED TO THE RIGHT 
AND BECAUSE OF HER INABILITY TO KNEEL. CLAIMANT HAD WORKED FOR 
OVER 12 YEARS FOR THE EMPLOYER AS A SALESLADY, CASHIER, BUYER AND 
FLOOR SUPERVISOR. ON JUNE 5 , 1 9 74 THE CLAIM WAS CLOSED BY A DETER
MINATION ORDER WHICH AWARDED CLAIMANT 6 0 DEGREES FOR 4 0 PER CENT 
LOSS OF HER LEFT LEG.

On JULY 1 0 , 1 97 4 AND AGAIN ON NOVE MBER 2 0 , 1 9 74 CLAI MANT

WAS EXAMINED BY DR. CHERRY WHO, BASED UPON A HISTORY GIVEN TO HIM 
BY CLAIMANT THAT INCLUDED COMPLAINTS OF LOW BACK PAIN, FELT THAT, 
IN ADDITION TO A 50 PER CENT IMPAIRMENT OF HER LEFT KNEE, CLAIMANT 
HAD A PERMANENT DISABILITY IN THE LOW BACK CONSISTING OF A STRAIN 
DUE TO CLAIMANT'S INABILITY TO TAKE WEIGHT WELL ON HER LEFT LEG 
WHICH RESULTED IN OVERCOMPENSATION OF HER BACK. DR, CHERRY, AFTER 
TAKING INTO CONSIDERATION CLAIMANT* S LACK OF FORMAL TRAINING, WORK 
EXPERIENCE AND PHYSICAL CONDITION, STATED THAT SHE PROBABLY COULD 
NOT BE RETRAINED TO ENTER ANY OCCUPATION.
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' Dr. COHEN, ALTHOUGH HE HAD NOT SEEN CLAIMANT SINCE APRIL 1 9 74 , 
SAID IN FEBRUARY 1 9 75 THAT IT WAS NOT REASONABLY PROBABLE THAT CLAIM 
ant' S BACK PROBLEMS WERE RELATED TO HER KNEE CONDITION.

The referee found that it was reasonable to conclude that
THE ALTERED GAIT CAUSED BY CLAIMANT'S COMPENSABLE INJURY COULD 
PRODUCE A STRAIN ON A WOMAN CLAIMANT' S AGE AND WHO ALREADY HAD 
LUMBAR OSTEOARTHRITIS. HE FOUND THAT CLAIMANT HAD AN EIGHTH GRADE 
EDUCATION AND THAT HER WORK HISTORY WAS LIMITED TO THE 12 YEARS 
WITH THIS EMPLOYER. HE CONCLUDED THAT CLAIMANT HAD MADE A PRIMA 
FACIE CASE OF ODD —LOT PERMANENT TOTAL DISABILITY MAINLY BECAUSE 
OF HER AGE — THERE MIGHT BE WORK WHICH CLAIMANT COULD DO BUT IT 
WAS VERY DOUBTFUL THAT SHE COULD OBTAIN SUCH WORK. HE ORDERED 
CLAIMANT TO BE CONSIDERED PERMANENTLY AND TOTALLY DISABLED AS OF 
MAY 1 , 1 9 74 , THE DATE CLAIMANT WAS DECLARED TO BE MEDICALLY STA
TIONARY BY DR. COHEN.

Defendant filed a motion for reconsideration and the referee, 
AFTER RECONSIDERATION OF THE RECORD, WAS PERSUADED THAT CLAIMANT' S 
BACK DISABILITY WAS NOT PRESENT TO A DEGREE NOTICEABLE WHEN SHE WAS 
GIVEN HER CLOSING EVALUATION BY DR. COHEN WHICH STATED CLAIMANT WAS 
MEDICALLY STATIONARY AS OF MAY 1 , 1 9 74 BUT THAT IT WAS PRESENT AND
NOTICEABLY AND SIGNIFICANTLY DISABLING TO CLAIMANT ACCORDING TO DR. 
CHERRY WHEN HE EXAMINED CLAIMANT ON NOVEMBER 20 , 1 974 .

The referee concluded that permanent total disability may
BE FOUND TO EXIST AT THE TIME OF AN EARLIER DETERMINATION OR TO 
HAVE HAD ITS INCEPTION AT ANY TIME THEREAFTER UP TO AND INCLUDING 
THE DATE OF THE HEARING AND BASED UPON HIS RECONSIDERATION OF THE 
RECORD, CONCLUDED THAT CLAIMANT’S PERMANENT TOTAL DISABILITY BE
GAN ON NOVEMBER 2 0 , 1 9 74 RATHER THAN MAY 1 , 1 974 . HIS ORDER OF
AUGUST 1 9 , 1 9 7 5 WAS AMENDED ACCORDINGLY.

The board, on de novo review, affirms the findings and con
clusions OF THE REFEREE.

ORDER

The order of the referee dated august 19, 1975 and the second
OPINION AND ORDER DATED SEPTEMBER 1 8 , 1 97 5 ARE AFFIRMED.

Claimant’s counsel is awarded as a reasonable attorney’s
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-1515 FEBRUARY 12, 1976 

KENNETH H. MARTIN, CLAIMANT
POZZI, WILSON AND ATCHISON, 

claimant’s ATTYS.
DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests board review of the referee’s order which
AWARDED CLAIMANT 5 5 DEGREES FOR PARTIAL LOSS OF T^HE RIGHT HAND.

CLAI M ANT SUFFE RED A COM PE NS ABLE INJURY ON MARCH 20, 1974 -
WHILE HE, WAS GRINDING A WEDGE, HIS RIGHT THUMB CAME IN CONTACT WITH
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THE WHEEL OF THE BENCH SANDER RESULTING IN AVULSION OF THE ULNAR 
TWO—THIRDS OF THE NA1LBED WITH GRINDING INJURY PASSING DOWN INTO THE 
BONE. CLAIMANT HAS HAD SIX DIFFERENT SURGICAL REPAIRS ON HIS RIGHT 
THUMB AND AS A RESULT THE DISTAL HALF OF THE DISTAL PHALANX HAS 
BEEN REMOVED. CLAIMANT APPARENTLY HAS LOST ALL MOTION IN THE DIS
TAL INTERPHALANGE AL JOINT OF HIS RIGHT THUMB BUT THE REMAINING JOINTS 
DO NOT EVIDENCE ANY LOSS OF MOTION,

The claim was first closed by a determination order mailed 
JULY 8 , 1 974 WHICH AWARDED CLAIMANT 14.4 DEGREES FOR 30 PER CENT 
LOSS OF HIS RIGHT THUMB. SUBSEQUENT SURGERIES NECESSITATED RE
OPENING OF THE CLAIM AND A SECOND DETERMINATION ORDER MAILED JUNE 12 
1 9 7 5 AWARDED CLAIMANT AN ADDITIONAL 2 8 . 5 DEGREES FOR 6 0 PER CENT 
LOSS OF HIS RIGHT THUMB, THEREBY GIVING CLAIMANT A TOTAL OF 4 3.2 
DEGREES FOR 9 0 PER CENT LOSS OF THE RIGHT THUMB.

Claimant contends he is entitled to an award for extrinsic

SCHEDULED DISABILITY IN ADDITION TO THE INTRINSIC SCHEDULED DISABILITY 
AWARD HE HAS RECEIVED.

The referee found that the primary usefulness of the thumb

LIES IN ITS ABILITY TO OPPOSE THE OTHER DIGITS AND WHEN THE THUMB 
IS LOST, THERE IS A CORRESPONDING LOSS IN EACH OF THE DIGITS HE WOULD 
NORMALLY OPPOSE. IN THE INSTANT CASE CLAIMANT HAS LOST HALF THE 
DISTAL PHALANX OF HIS RIGHT THUMB TOGETHER WITH ALL MOTION OF THE 
DISTAL INTERPHALANGEAL JOINT OF THE SAME DIGIT. THE REFEREE CON
CLUDED THAT CLAIMANT'S LOSS OF FUNCTION AMOUNTED TO 3 6 . 6 7 PER 
CENT OF HIS RIGHT HAND AND AWARDED CLAIMANT 55 DEGREES OF A MAXI
MUM OF 150 DEGREES FOR SCHEDULED HAND DISABILITY.

The BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT STILL HAS 
MORE THAN TWO—THIRDS FUNCTION OF HIS RIGHT HAND - HOWEVER, THE 
BOARD FINDS THAT THE PROPER BASIS OF THE AWARD WOULD NOT BE THE 
HAND BUT THE THUMB AND THE LOSS OF OPPOSITION RELATING TO THE FIRST 
AND SECOND FINGER OF THE RIGHT HAND.

The BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO AN AWARD 
OF 4 0 DEGREES FOR LOSS OF HIS RIGHT THUMB AND AN ADDITIONAL 1 5 DE
GREES FOR LOSS OF EFFECTIVE OPPOSITION OF THE UNINJURED FIRST AND 
SECOND FINGERS OF THE RIGHT HAND.

ORDER

The ORDER OF THE REFEREE DATED AUGUST 26, 1975 IS MODIFIED
AND CLAIMANT IS AWARDED 40 DEGREES OF A MAXIMUM OF 48 DEGREES FOR 
PARTIAL LOSS OF THE RIGHT THUMB AND 15 DEGREES FOR LOSS OF EFFEC
TIVE OPPOSITION TO THE UNINJURED FIRST AND SECOND FINGERS OF THE 
RIGHT HAND. IN ALL OTHER RESPECTS THE REFEREE'S ORDER IS AFFIRMED.

WCB CASE NO. 75-2066 FEBRUARY 12, 1976

ROGER LOVEN, CLAIMANT
EDWARDS AND EDWARDS, CLAIMANT'S ATTYS.
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed’by board members wilson and moore.

The claimant requests board review of the referee's order
AFFIRMING THE DETERMINATION ORDER MAILED JULY 1 5 , 1 974 WHEREBY
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CLAIMANT WAS AWARDED NO PERMANENT PARTIAL DISABILITY.

Claimant sustained a compensable injury on December 6 , 1973,
INJURING HIS LOW BACK. HE WAS TREATED ON THAT DATE BY DR, STALDER, 
WHO DIAGNOSED AN ACUTE LUMBAR SPRAIN. CLAIMANT RECEIVED CONSER
VATIVE TREATMENT, THE LAST SUCH TREATMENT BEING RECEIVED ON MAY 13, 
1 974 . ON JUNE 1 9 , 1 974 DR. STALDER REPORTED THAT CLAIMANT COULD
RETURN TO WORK AND THAT NO FURTHER TREATMENT WAS NECESSARY. THE 
CLAIM WAS CLOSED ON JULY 1 5 , 1 9 74 WITH NO AWARD OF PERMANENT
PARTIAL DISABILITY.

In APRIL 1 974 CLAIMANT HAD BEEN GIVEN AN EXAMINATION BY DR. 
GRIPEKOVEN WHO FELT THAT CLAIMANT’S CONDITION WAS STATIONARY AT 
THAT TIME AND THAT NO FURTHER SPECIFIC TREATMENT WAS INDICATED.
HE FELT THERE WAS NO REASON CLAIMANT COULD NOT RETURN TO HIS PRE
VIOUS EMPLOYMENT AS A TRUCK DRIVER WITHOUT ANY LIMITATION AND 
FOUND NO PERMANENT PARTIAL DISABILITY SECONDARY TO THE DECEMBER 6 , 
1973 ACCIDENT,

The referee found that during the period claimant received
TEMPORARY TOTAL DISABILITY COMPENSATION IT HAD BEEN DETERMINED 
THAT CLAIMANT COULD NOT SECURE ICC CLEARANCE AS A TRUCK DRIVER 
BECAUSE OF DEVELOPING CATARACT PROBLEMS. WHEN HE WAS RELEASED 
TO RETURN TO WORK, HE WAS NOT QUALIFIED TO DRIVE AND, THEREFORE,
WAS PUT TO WORK IN THE EMPLOYER’S YARD OPERATION. THIS WORK IS 
ESSENTIALLY THE SAME AS THAT WHICH CLAIMANT DID WHEN HE WAS DRIV
ING EXCEPT FOR THE LONG-HAUL, INTERSTATE DRIVING.

The referee found no evidence to indicate claimant was unable
TO COPE WITH THE DUTIES AND REQUIREMENTS OF HIS PRESENT JOB..

The referee concluded that there was no satisfactory medi
cal EVIDENCE UPON WHICH TO BASE ANY AWARD OF PERMANENT PARTIAL 
DISABILITY AND SUSTAINED THE DETERMINATION ORDER.

The board, on de novo review, affirms and adopts the find
ings AND CONCLUSIONS OF THE REFEREE AS ITS OWN,

ORDER

The order of the refe,ree dated October 2, 1975 is affirmed.

WCB CASE NO. 74—3934—E FEBRUARY 12, 1976 
WCB CASE NO. 74-3863

IN THE MATTER OF THE COMPENSATION OF
JULIAN WEBB, CLAIMANT
AND IN THE MATTER OF THE COMPLYING STATUS OF 

C AND H CONTRACTORS, INC. , EMPLOYER 
BROPHY, WILSON AND DUHAIME, 

claimant’s ATTYS. >
JOEL REEDER, DEFENSE ATTY,
REQUEST FOR REVIEW BY’EMPLOYER

Reviewed by board members wilson and moore.
1

The employer seeks review by the board of the referee’s 
ORDER WHICH FOUND TH^ EMPLOYER WAS A SUBJECT NONCOMPLYING EM
PLOYER FROM OCTOBER 5 , 1 9 7 3 TO JUNE 1 7 , 1 9 74 AND RE MANDED THE
claimant’s CLAIM FOR HIS COMPENSABLE INJURY SUFFERED ON JUNE 12,

173



197 4 TO THE STATE ACCIDENT INSURANCE FUND FOR THE PROCESSING PUR
SUANT TO ORS 656.054,

Claimant, a 48 year old truck driver, commenced working for

C AND H CONTRACTORS, INC. (HEREINAFTER REFERRED TO AS C AND H) IN 
APRIL 1 9 73 AS A LOG TRUCK DRIVER - HE WAS TO BE PAID BY THE TRIP AND 
TO MAINTAIN THE TRUCK WHICH HE DROVE. CLAIMANT RECEIVED COMPEN
SATION FOR MAINTAINING THE TRUCK.

C AND H WAS A SMALL FAMILY CORPORATION AND AFTER COMMENCING 
WORK CLAIMANT ACCEPTED THE POSITION OF SECOND VICE PRESIDENT AND 
AUTHORIZED THE CORPORATION TO CARRY MUTUAL OF OMAHA INSURANCE AS 
HIS SOLE INSURANCE COVERAGE. THE TRUCK WHICH CLAIMANT DROVE WAS 
OWNED BY MR. HUFFMAN, PRESIDENT OF THE CORPORATION. MR. HUFFMAN 
SUPPLIED THE F(UEL, PARTS AND EVERYTHING THAT WAS NECESSARY TO 
MAINTAIN THE TRUCK.

The only duties performed by claimant consisted of driving

THE LOG TRUCK AND MAINTAINING THE TRUCK, HE PERFORMED NO DUTIES AS 
A CORPORATE OFFICER AND RECEIVED NO COMPENSATION AS A CORPORATE 
OFFICER.

Occasionally, claimant would haul logs for gypo logging

OUTFITS, HOWEVER, HE WAS PAID BY THE TRIP BY C AND H THE SAME AS 
IF HE WERE HAULING LOGS FOR C AND H.

On JUNE 1 0 , 1 97 4 ONE OF MR. HUFFMAN1 S SONS WAS KILLED AND

C AND H DID NO WORK THAT WEEK. DURING THAT PERIOD CLAIMANT RE
CEIVED A CALL FROM A MR. BALDWIN, THE FATHER-IN-LAW OF ONE OF HUFF
MAN'S SONS, ASKING IF HE WANTED TO WORK ON THE SCHAFINER JOB WHICH 
MR. BALDWIN WAS WORKING ON, CLAIMANT SAID HE DIDN'T KNOW IF C AND 
H WOULD ALLOW HIM TO AND LATER MR. BALDWIN CALLED BACK AND SAID 
IT WAS O. K. MR. HUFFMAN DENIES THIS.

Claimant worked three days hauling logs on the schafiner

JOB USING A TRUCK WHICH WAS LEASED BY C AND H. ON JUNE 1 2 , 1 9 74 ,
WHILE HAULING LOGS ON A ONE WAY SERVICE ROAD WITH TURNOUTS, HE 
CAME UPON A FELLOW TRUCK DRIVER HAULING ON THE SAME JOB WHO NEEDED 
SOME ASSISTANCE. CLAIMANT WAS RENDERING THIS ASSISTANCE WHEN HE 
FELL AND INJURED HIMSELF. CLAIMANT WAS PAID BY C AND H FOR THE 
THREE DAYS HE HAULED ON THE SCHAFINER JOB.

The REFEREE FOUND THAT THE EXEMPTION PROVIDED BY ORS 656.027 (7) 
RELATING TO OFFICERS OF CORPORATIONS, DID NOT APPLY IN THIS CASE AS 
CLAIMANT WAS CLEARLY PERFORMING THE ORDINARY DUTIES OF A WORKMAN 
AND NOT THE DUTIES OF A CORPORATE OFFICER AND HE HAD NEVER PERFORMED 
SUCH DUTIES, HAD ANY FINANCIAL INTEREST IN THE COMPANY OR HAD ANY 
VOICE IN ITS MANAGEMENT OR RECEIVED COMPENSATION AS AN OFFICER.
THE REFEREE CONCLUDED THAT THE CLAIMANT WAS A SUBJECT WORKMAN AND 
THAT C AND H WAS, THEREFORE, A SUBJECT EMPLOYER UNDER THE PROVI
SIONS OF ORS 6 5 6 . 02 3 DURING THE PERIOD THAT CLAIMANT WORKED FOR IT.

The referee found there was uncontroverted evidence that
C AND H DID NOT QUALIFY AS EITHER A DIRECT RESPONSIBILITY EMPLOYER 
OR A CONTRIBUTING EMPLOYER DURING THE PERIOD OF OCTOBER 5 , 1973
TO JUNE 1 6 , 1 9 74 AND WAS, DURING THAT PERIOD, A NONCOMPLYING EM
PLOYER AS DEFINED BY THE WORKMEN1 S COMPENSATION ACT.

C AND H CONTENDS THAT CLAIMANT WAS NOT WITHIN THE COURSE AND 
SCOPE OF HIS EMPLOYMENT ON JUNE 12, 1974, THAT HE WAS SIMPLY OUT
ON A LARK BY HiMSELF, <FOR HIS OWN BENEFIT, TO MAKE MONEY WITH HIS 
EMPLOYER'S TRUCK AND WITH NO AUTHORITY FROM HIS EMPLOYER TO DO 
SO. THE REFEREE FOUND THAT ALTHOUGH THERE WAS A QUESTION CONCERNING
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WHETHER EXPRESSED AUTHORIZATION FOR CLAIMANT TO WORK ON THE SCHAF1NER 
JOB WAS GIVEN BY HIS EMPLOYER PRIOR TO HIS UNDERTAKING THE JOB, THE 
EVIDENCE WAS UNCONTROVERTED THAT SUBSEQUENT TO HAVING PERFORMED .
THE JOB, C AND H ACCEPTED PAYMENT FROM'SCHAFINER AND PAID CLAIMANT 
FOR HIS SERVICES IN THE SAME MANNER AS THEY HAD DONE ON NUMEROUS 
OTHER OCCASIONS. THE REFEREE CONCLUDED THAT AT THE TIME HE SUFFERED 
HIS INJURY CLAIMANT WAS PERFORMING A JOB FOR THE BENEFIT OF HIS EM
PLOYER AND THAT BY ACCEPTING THOSE BENEFITS AND PAYING FOR CLAIMANT' S 
SERVICES, THE EMPLOYER RATIFIED AND AUTHORIZED CLAIMANT'S PERFOR

MANCE OF THE SCHAFINER JOB.

C AND H ALSO CONTENDS THAT ON JANUARY 12 , 1 9 7 4 CLAIMANT WAS

DOING A VOLUNTARY AC T WHEN HE STOPPED TO ASSIST THE FELLOW TRUCK 
DRIVER CHANGE A TIRE - THAT HE HAD BEEN EXPRESSLY INSTRUCTED NOT TO 
ASSIST ANYONE WHILE ON A TRIP. THE REFEREE FOUND THAT CLAIMANT WAS 
AWARE that the trjck driver was working on the same job and was

ALSO AWARE THAT HE. WAS IN TROUBLE AND NEEDED HELP. HE STOPPED AND 
GAVE THE ASSISTANCE REQUIRED,

The REFEREE CONCLUDED THAT CLAIMANT WAS ACTING REASONABLY 
UNDER THE CIRCUMSTANCES AND IN GOOD FAITH AND THAT HE WAS AT A 
PLACE WHERE IT WAS REASONABLE FOR HIM TO BE IN THE PERFORMANCE OF 
HIS DUTIES - THERE WAS NO DEVIATION FROM HIS NORMAL OR USUAL DUTIES 
THAT WAS SUBSTANTIAL ENOUGH TO TAKE HIM OUT OF THE COURSE AND SCOPE 
OF HIS EMPLOYMENT. SHE CONCLUDED THAT CLAIMANT HAD SUSTAINED A 
COMPENSABLE INJURY ARISING OUT OF AND IN THE COURSE OF HIS EMPLOY
MENT ON JUNE 12, 1974.

The board, on de novo review, affirms and adopts the very
WELL WRITTEN OPINION OF THE REFEREE.

ORDER
The order of the referee dated july 28, 1975 is affirmed. 

Claimant's counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 0 0 DOLLARS, PAYABLE IN THE FIRST INSTANCE BY THE STATE ACCIDENT 
INSURANCE FUND AND RECOVERABLE FROM C AND H CONSTRUCTION INC, BY 
THE WORKMEN* S COM PE NS AT ION BOARD UNDER THE PROV I S IONS OF OR S 6 5 b . .0 b 4 .

WCB CASE NO. 75-1842 FEBRUARY 13, 1976 

WALTER EDMISON, CLAIMANT
S, DAVID EVES, CLAIMANT’S ATTY.

KEITH D. SKELTON, DEFENSE ATTY.
ORDER ON MOTION

On DECEMBER 2 2 , 1 9 7 5 , THE EMPLOYER REQUESTED BOARD REVIEW

OF A REFEREE1 S ORDER CONTENDING THE REFEREE EXCEEDED HIS JURISDIC - 
TION IN FINDING CLAIMANT ENTITLED TO VOCATIONAL REHABILITATION AT 
BOARD EXPENSE THROUGH THE VOCATIONAL REHABILITATION DIVISION OF 
THE DEPARTMENT OF HUMAN RESOURCES OF THE STATE OF OREGON OR, IF 
NECESSARY, THROUGH AN APPROPRIATE AGENCY OUTSIDE THE STATE. THE 
EMPLOYER CONCURRENTLY ASKED THE BOARD TO ENTER A TEMPORARY STAY 
OF VOCATIONAL REHABILITATION BENEFITS PENDING THE BOARD'S DECISION 
ON REVIEW,

The motion was inadvertently overlooked until the employer

RENEWED ITS MOTION ON FEBRUARY 3 , 1 9 7 6 ,
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Claimant responded to the motion by letter of February 6 ,
1 9 7 6 CONTENDING THAT THE REFEREE DID NOT EXCEED HIS AUTHORITY SINCE 
ONE OF THE BASIC PRINCIPLES OF THE WORKMEN* S COMPENSATION LAW IS 
TO REHABILITATE INJURED WORKMEN SO THEY MAY BECOME A PRODUCTIVE 
MEMBER OF SOCIETY.

Did the referee exceed HIS JURISDICTION (authority) in ordering

THE AGENCY TO PROVIDE VOCATIONAL REHABILITATION TO CLAIMANT?

Or S 656.283 PROVIDES, -

( 1 ) * SUBJECT TO ORS 6 5 6 . 3 1 9 , ANY PARTY OR THE BOARD
MAY AT ANY TIME REQUEST A HEARING ON ANY QUESTION CONCERN
ING A CLAIM (UNDERSCORED) . *

(3) *THE BOARD SHALL REFER THE REQUEST FOR HEARING 
TO A REFEREE FOR DETERMINATION AS EXPEDITIOUSLY AS 
POSSIBLE.’ (EMPHASIS ADDED)

Is A QUESTION CONCERNING A WORKMAN' S ENTITLEMENT TO VOCA
TIONAL REHABILITATION A 'QUESTION CONCERNING A CLAIM1?

Although the statute does not vest the workman with the same

RIGHT TO VOCATIONAL REHABILITATION AS IT DOES, FOR EXAMPLE, TO 
MEDICAL SERVICES FOR AN OCCUPATIONAL INJURY - IT CAN SCARCELY BE 
SAID — GIVEN THE BROAD GRANT OF JURISDICTION CONTAINED IN ORS 6 5 6.2 83 -
THAT THE REFEREE EXCEEDED HIS JURISDICTION IN HEARING THE ISSUE. IF 
HE CAN HEAR THE ISSUE HE CAN GRANT RELIEF IN AN APPROPRIATE CASE.
THE EMPLOYER SUGGESTS THAT THE ORDER AUTHORIZING REFERRAL TO A 
VOCATIONAL REHABILITATION AGENCY OUTSIDE THE STATE IS IMPROPER ON 
ITS FACE. WE DISAGREE. THE OREGON WORKMEN* S COMPENSATION LAW, 
NOWHERE LIMITS THE PROVISION OF BENEFITS ONLY TO OREGON RESIDENTS 
NOR DOES IT REQUIRE THAT RESTORATIVE SERVICES BE PROVIDED EXCLUSIVELY 
BY OREGON VENDORS. FROM TIME TO TIME THE BOARD CONTRACTS WITH 
SISTER STATE AGENCIES FOR THE VOCATIONAL REHABILITATION OF WORKMEN 
INJURED IN OREGON WHO, FOR ONE REASON OR ANOTHER, HAVE LEFT THE 
STATE. WE SEE NOTHING IN THE STATUTE WHICH SUGGESTS THAT THE BOARD 
MAY NOT PROVIDE REHABILITATION SERVICES WHEREVER CONVENIENT TO THE 
WORKMAN IF ADEQUATE SERVICES ARE AVAILABLE. THE EMPLOYER ALLEGES 
THAT THE CLAIMANT HAS BEEN REFERRED TO THE CALIFORNIA DEPARTMENT 
OF REHABILITATION WHOSE STANDARDS ARE DIFFERENT THAN OREGON'S 
WITHOUT ANY DIRECTION AS TO WHAT EFFORT THE WORKMEN* S COMPENSATION 
BOARD EXPECTS OF THE CALIFORNIA DEPARTMENT OF VOCATIONAL REHABILI
TATION OR WHAT CONDUCT WILL BE REQUIRED OF THE CLAIMANT. THERE IS 
NO EVIDENCE SUPPLIED TO SUPP&RT THESE ALLEGATIONS.

Finally, ors 6 56.3 1 3 provides that benefits to a workman are

NOT TO BE DELAYED OR INTERRUPTED BY A REQUEST FOR REVIEW.

For these reasons we conclude: the motion for a temporary

STAY OF VOCATIONAL REHABILITATION BENEFITS SHOULD BE DENIED.

It IS SO ORDERED. 1
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WCB CASE NO. 75-722 FEBRUARY 13, 1976

RAYMOND SEYMOUR, CLAIMANT
JONES, LANG, KLEIN, WOLF AND SMITH, 

claimant’s ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
ORDER ON MOTION

Claimant’s counsel has moved ^the board for reconsideration
OF ITS ORDER ON REVIEW DATED JANUARY 1 9 , 1 9 76 , OR IN THE ALTERNATIVE,
TO REMAND THIS MATTER TO THE HEARING REFEREE FOR THE TAKING OF 
ADDITIONAL EVIDENCE.

The BOARD IS NOT PERSUADED BY THE ARGUMENTS ADVANCED IN SUP
PORT OF THE CLAIMANT* S MOTION THAT FURTHER CONSIDERATION OF ITS 
ORDER OR A RE.MAND TO THE REFEREE IS JUSTIFIED. THE MOTION SHOULD, 
THEREFORE, BE DENIED.

It is so ordered.

WCB CASE NO. 75-970 FEBRUARY 13, 1976

IVY BROWN, CLAIMANT
RICHARDSON AND MURPHY,

CLAIMANT' S ATTYS.
GEARIN, CHENEY, LAND 1S ^ AEBI AND KELLEY,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The employer requests board review of the order of the referee
WHICH HELD THAT CLAIMANT SUSTAINED A COMPENSABLE INJURY, REMANDED 
HER CLAIM TO THE EMPLOYER FOR THE PAYMENT OF BENEFITS, AS PROVIDED 
BY LAW, UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6.2 6 8 AND AWARDED 
CLAIMANT’ S ATTORNEY A FEE OF 1 , 0 0 0 DOLLARS TO BE PAID BY THE EMPLOYER

At THE HEARING THE EMPLOYER MOVED THAT THE REQUEST FOR HEAR
ING BE DISMISSED FOR WANT OF JURISDICTION ON THE GROUNDS THAT THE 
CLAIM HAD NOT BEEN TIMELY FILED, I. E. , THE DATE OF THE ACCIDENT WAS 
AUGUST 2 6 , 1 9 72 AND THE SUBMISSION OF THE REPORT OF THE ACCIDENT
ON A FORM 801 WAS MARCH 8 , 1 97 5 . THE EMPLOYER CONTENDS THAT THIS
INTERVAL OF APPROXIMATELY TWO AND A HALF YEARS VIOLATES THE PRO
VISION OF ORS 6 56 . 2 6 5 AND 6 5 6 . 3 1 9 . THE RE.FEREE DENIED THE MOTION 
ON THE BASIS THAT WHILE THE NOTICE OF ACCIDENT WAS NOT SUPPLIED BY 
THE EMPLOYER WITHIN THE TIME REQUIRED BY LAW, THE EMPLOYER HAD 
ACTUAL KNOWLEDGE OF THE INJURY RECEIVED BY THE CLAIMANT ON THE 
DATE OF THE ACCIDENT AND COULD NOT BE PREJUDICED BY THE LATE FILING 
OF THE CLAIM.

On THE MERITS OF THE CASE, THE REFEREE FOUND THAT CLAIMANT 
SUSTAINED INJURIES ON AUGUST 26, 1972 WHILE RIDING AS A PASSENGER
IN AN AIRPLANE PILOTED BY THE EMPLOYER. THE EMPLOYER OPERATED A 
MARINA USED TO SERVICE BOATS AND AIRPLANES AND ALSO FOR THE SALE 
AND TRADE OF SMALL WATER CRAFT. THE REFEREE FOUND THE EMPLOYER 
OWNED THE AIRPLANE IN WHICH CLAIMANT WAS RIDING AND THAT HE USED 
IT NOT ONLY FOR PLEASURE BUT FOR THE PURPOSE OF PROMOTING SALES IN 
CONJUNCTION WITH HIS BUSINESS.
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Claimant was employed at a regular monthly salary in a spe
cified AMOUNT AND THAT AS A PART OF HER DUTIES SHE WAS REQUIRED TO 
GO ON TRIPS WITH THE EMPLOYER TO PERFORM SUCH OTHER DUTIES AS COOK
ING, GARNERING SUPPLIES AND ASSISTING THE EMPLOYER IN THE OPERATION 
AND MAINTENANCE OF THE PLANE AND TRIP EQUIPMENT. ON THE PARTICULAR 
TRIP WHICH CULMINATED IN THE ACCIDENT THE EMPLOYER HAD TOLD CLAIM
ANT TO TRY TO SECURE A CUSTOMER FOR A CHARTER PLANE FOR A FISHING 
TRIP AND CLAIMANT HAD MADE ARRANGEMENTS WITH A GARY STAMP AND HIS 
WIFE TO HIRE SUCH A CHARTER. THE FOUR PERSONS FLEW NORTH, SOME 
FISHING WAS DONE AND, UPON CONCLUSION OF THE FISHING, ON TAKEOFF 
THE PLANE CRASHED AND CLAIMANT WAS INJURED.

The employer had told the stamps that claimant was accom
panying HIM AS AN EMPLOYE AND AS HIS 'RIGHT HAND MAN1 - HE ASKED 
THEM IF THEY HAD ANY OBJECTIONS, THEY DIDN'T.

When the employer filled out the accident report he indicated

THE INJURIES RECEIVED BY CLAIMANT WERE IN THE COURSE OF HER EMPLOY
MENT. THE REFEREE FOUND THAT THIS WAS AN ADMISSION CORROBORATING 
CLAIMANT’S TESTIMONY AND POSITION THAT SHE HAD SUSTAINED A COMPEN
SABLE INJURY. THE REFEREE FURTHER FOUND THAT THE EMPLOYER DID NOT 
DENY THE CLAIM BUT STATED THAT HE DID NOT HAVE WORKMEN’S COMPEN
SATION COVERAGE AND SUGGESTED THAT CLAIMANT SHOULD APPLY TO HER 
OWN PERSONAL INSURANCE CARRIER AND HE WOULD MAKE UP THE DIFFERENCE 
BETWEEN WHAT SHE RECEIVED FROM HER OWN CARRIER AND THE AMOUNT 
SHE WOULD BE ENTITLED TO UNDER THE WORKMEN’ S COMPENSATION LAW.

The referee concluded therefrom that claimant was an employe 
ON SAID TRIP ACTING WITHIN THE SCOPE OF HER EMPLOYMENT AT THE TIME 
OF HER INJURY.

Having concluded that claimant sustained a compensable in
jury, THE REFEREE FOUND THAT UNDER THE CIRCUMSTANCES ASSESSMENT 
OF PENALTIES WAS NOT JUSTIFIED. THE CLAIMANT HAD CONTENDED THAT 
PENALTIES SHOULD BE ASSESSED FOR UNREASONABLE DELAY IN PAYMENT 
OF COMPENSATION AND UNREASONABLE RESISTANCE OR DELAY IN PAYMENT 
OF COMPENSATION AND ALSO FOR FAILURE TO PAY TEMPORARY TOTAL DIS
ABILITY COMPENSATION WITHIN THE 1 4 DAY PERIOD PROVIDED BY LAW.

The referee concluded that the employer was faced with a

PROBLEM AS TO WHETHER OR NOT HE HAD COVERAGE AND IT WAS APPARENT 
THAT HE DID NOT ACT THROUGH MALICE BUT EVEN WENT SO FAR AS TO OFFER 
TO PAY THE DIFFERENCE BETWEEN WHAT CLAIMANT WOULD ACTUALLY BE 
ENTITLED TO UNDER THE WORKMEN’S COMPENSATION LAW AND THAT AMOUNT 
WHICH SHE RECEIVED FROM HER OWN CARRIER. THERE WAS NO MOTIVATION 
OR INTENT ON THE PART OF THE EMPLOYER TO DEPRIVE CLAIMANT OF ANY 
BENEFITS - ALSO THE CLAIMANT ACQUIESCED IN THIS PARTICULAR METHOD 
OF CLAIM HANDLING, BECAUSE THE DENIAL WAS IMPROPER, AN ATTORNEY’S 
FEE PAYABLE BY THE EMPLOYER SHOULD BE ALLOWED UNDER THE PROVISIONS 
OF ORS 6 5 6.3 86 ( 1 ).

The BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND 
CONCLUSIONS REACHED BY THE REFEREE IN HIS ORDER. AT THE HEARING 
THE EMPLOYER GROUNDED HIS MOTION TO DISMISS ON BOTH ORS 6 5 6 . 26 5 
AND 656.319 (A) . THE REFERENCE DENIED THE MOTION, RELYING UPON 
THE PROVIS IONS OF ORS 6 5 6 , 2 65 (4 ) (A) ONLY. ORS 656.319(A) WAS 
RETROACTIVELY REPEALED BY CH 4 9 7 O L 1 97 5 , THEREFORE, IT WAS NOT 
NECESSARY FOR THE REFEREE TO BASE HIS DENIAL OF THE EMPLOYER’S 
MOTION ON ANY PROVISION OTHER THAN ORS 656. 265(4) (A).

ORDER
The order of the referee dated august 21, 1975 is affirmed.
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Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 5 0 DOLLARS PAYABLE BY THE EMPLOYER,

WCB CASE NO, 75-966 FEBRUARY 13, 1976

EARL BONNER, CLAIMANT
ROY KILPATRICK, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests review by the board of the referee's 
order which affirmed the denial by the state accident insurance 
fund of claimant's claim for a myocardial infarction suffered on 
NOVEMBER 2 9 , 1 9 74 .

V
Claimant is a 58 year old log hauler, in march 1974 claim

ant was hospitalized for treatment relating to his low back - 
while in the hospital he suffered episodes of substernal chest
PAINS AND WAS SEEN BY DR. BITTNER WHO, AT THE TIME, MADE A TENTA
TIVE DIAGNOSIS OF A PROBABLE HIATAL HERNIA OR PEPTIC ULCER DISEASE 
ALTHOUGH THERE WAS SOME INDICATION THAT THERE MIGHT BE A CORONARY 
BLOCK.

During the period between the march hospitalization and the

MYOCARDIAL INFARCTION ON NOVEMBER 29, CLAIMANT HAD EXPERIENCED 
RADIATING TYPE PAINS INCREASING IN SEVERITY TOWARDS THE LATTER PART 
OF THAT PERIOD.

Claimant worked on November 27, 1974, the following day
WAS THANKSGIVING AND HE RESTED at HOME. ON NOVEMBER 29, HE LEFT 
HEPPNER WITH HIS SON INTENDING TO DRIVE HIS PICKUP TRUCK TO BEND - 
HE HAD DRIVEN ONLY A FEW MILES WHEN HE FELT CHEST PAINS. NO EXER
TION WAS INVOLVED AND CLAIMANT STOPPED, RESTED FOR A SHORT WHILE 
AND THEN CONTINUED, ALTHOUGH HIS SON DID THE DRIVING AS THEY COM
PLETED THEIR ROUND TRIP FROM HEPPNER TO BEND. DURING THE DAY 
CLAIMANT EXPERIENCED SEVEN OR EIGHT SEVERE PAINS IN HIS CHEST AND 
ARM AND HE STOPPED DURING THE TRIP TO SEEK ADVICE FROM A DOCTOR. 
UPON HIS ARRIVAL HOME ABOUT 9.00 P. M. HE CONTACTED DR. WOLFF WHO 
HOSPITALIZED HIM AND EXPRESSED HIS OPINION THAT CLAIMANT HAD SUF
FERED AN ACUTE MYOCARDIAL INFARCTION ON NOVEMBER 29,

Dr. GRISWOLD, WHO HAD EXAMINED CLAIMANT, EXPRESSED HIS 
OPINION THAT THERE PROBABLY WAS A CAUSAL RELATIONSHIP TO CLAIM
ANT' S WORK ACTIVITY SEVERAL DAYS BEFORE WHICH PRODUCED WITHIN 
CLAIMANT AN UNSTABLE ANGINAL SITUATION WITH THE RESULTANT MYO
CARDIAL INFARCTION.

Dr. BITTNER, WHO HAD EXAMINED CLAIMANT WHEN HE WAS HOSPI
TALIZED IN MARCH 1 9 74 , TESTIFIED THAT THE SYMPTOMS CLAIMANT HAD 
HAD AT THAT TIME WERE DUE TO A COMBINATION OF THE ACTIVE DUODENAL 
ULCER AND THE HIATAL HERNIA, BOTH OF WHICH COULD SIMULATE HEART 
PAIN. HE DID NOT FEEL THAT, AT THAT TIME, CLAIMANT WAS SUFFERING 
ANGINAL PAIN ALTHOUGH HE MAY HAVE LATER. DR. BITTNER'S OPINION 
WAS THAT CLAIMANT'S ACTIVITIES WERE NOT OF A SUFFICIENT MAGNITUDE 
TO CAUSE CLAIMANT TO HAVE AN INFARCT. TAKING INTO CONSIDERATION 
ALL OF CLAIMANT' S PREDISPOSING FACTORS — I. E. , HYPERTENSION,
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CLAIMANT WASSMOKING, COFFEE DRINKING, HISTORY OF ANGINA, ETC. - 
HEADED FOR AN INFARCT WITH OR WITHOUT EXERTION.

The referee found that claimant's last work activity was on
THE 2 7 TH, HE WAS HOME ON THE 2 8TH, A HOLIDAY, AND THE ONLY ACTIVITY 
IN WHICH HE ENGAGED IN ON THE 2 9 TH WAS RIDING AS A PASSENGER IN HIS 
PICKUP. THE EVIDENCE INDICATED THAT FOR THE THREE DAYS PRECEDING 
THE MYOCARDIAL INFARCTION, CLAIMANT HAD BEEN AVOIDING AS MUCH WORK 
ACTIVITY AS POSSIBLE AND THAT OTHERS HAD BEEN DOING STRENUOUS ACTI
VITIES INVOLVED IN HIS WORK. HE CONCLUDED THAT THE MYOCARDIAL INFARC
TION WAS NOT WORK-RELATED AND AFFIRMED THE DENIAL.

The board, on de novo review, affirms the order of the referee.

ORDER
The ORDER OF THE REFEREE DATED AUGUST 2 5 , 1 9 7 5 IS AFFIRMED,

WCB CASE NO. 75-227 FEBRUARY 13, 1976

IN THE MATTER OF THE COMPENSATION OF
MARCEL1NO CARDOSO, JR., CLAIMANT
AND IN THE COMPLYING STATUS OF

IOSIF M, AND EKATERINA ANFILOFIEFF 
E1CHSTEADT, BOLLAND AND ENGLE,

CLAIMANT’ S ATTYS.
CARL DAVIS, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests review by the board of the referee’s order
WHICH HELD THAT "HIS HERNIA CLAIM WAS NOT COMPENSABLE.

There were two issues before the referee — (i) subjectivity
AND (2) COMPENSABILITY.

Claimant is of Mexican origin and the alleged employers are

RUSSIAN. ON OR ABOUT JULY 2 4 , 1 9 7 4 CLAIMANT AND OTHER MEMBERS OF
HIS FAMILY WENT TO THE ALLEGED EMPLOYERS’ FARM AND WERE HIRED ON 
A CONTRACT BASIS TO PICK BERRIES. MRS. ANFILOFIEFF, WITH WHOM 
THEY DEALT, SPOKE ONLY RUSSIAN AND CLAIMANT’S FATHER, WHO DIE THE 
TALKING FOR CLAIMANT AND THE OTHER MEMBERS OF THE FAMILY, DID NOT 
SPEAK ENGLISH VERY WELL AND SPOKE NO RUSSIAN.

Claimant testified that he and his family worked approxi
mately THREE HOURS ON THE 2 4 TH AND ON THE 2 5 TH HE WAS INSTRUCTED 
BY MRS, ANFILOFIEFF TO MOVE SOME CRATES OF BERRIES OUT OF THE SUN. 
THIS LIFTING, CLAIMANT CONTENDS, CAUSED HIM TO HAVE A HERNIA. HE 
HAD NOTED A PAIN IN HIS GROIN LATE JULY 25, AND ON THE FOLLOWING 
DAY SAW DR. ASPER WHO DIAGNOSED AN INFLAMED UNDESCENDED TESTICLE 
WHICH, ACCORDING TO THE DOCTOR, WAS CAUSED WHEN CLAIMANT LIFTED 
TOO MANY CRATES OF BERRIES. A FEW DAYS LATER DR. BAILEY PERFORMED 
A LEFT ORCHIECTOMY AND HERNIA REPAIR. DR. BAILEY STATED THERE WAS 
NO WAY HE COULD TELL IF THE HERNIA WAS PRESENT PRIOR TO JULY 2 5.

No CLAIM FOR THE HERNIA WAS FILED BY CLAIMANT UNTIL LATE 
OCTOBER AND THE EMPLOYER HAD NO INFORMATION THAT THERE WAS AN 
ALLEGED INJURY UNTIL ABOUT THAT PERIOD OF TIME.

1 8 0



The employer paid claimant's father who in turn, presumably,
PAID THE MEMBERS OF HIS FAMILY. MRS. ANFILOF1EFF TESTIFIED THE ONLY 
CHECK SHE MADE OUT WAS DATED JULY 26. INITIALLY, CLAIMANT TESTIFIED 
HE DID NOT WORK AT ALL ON JULY 26 BUT HE LATER SAID HE DID GO OUT TO 
THE FARM THAT DAY TO ADVISE HIS FATHER THAT HE WAS GOING INTO SALEM 
TO SEE A DOCTOR. MRS. ANFILOFIEFF DISAGREED, STATING THAT CLAIMANT 
WAS WORKING ON JULY 26 AND SHE SPECIFICALLY RECALLED HE WAS PRESENT. 
AT 10. 00 A. M. WHEN SHE PAID THE FAMILY OFF. SHE FURTHER TESTIFIED 
SHE DID NOT GIVE CLAIMANT ANY INSTRUCTIONS TO MOVE THE FULL BERRY 
CRATES ON JULY 24.

The alleged employer contends that the relationship between

THEM AND THE CLAIMANT AND OTHER MEMBERS OF CLAIMANT'S GROUP WAS 
ONE OF OWNER AND INDEPENDENT CONTRACTOR, NOT EMPLOYER AND EMPLOYES

The referee found that the evidence did not SUPPORT this CON
TENTION. MOST OF THE FACTORS GENERALLY LOOKED TO TO DETERMINE 
EMPLOYER—EMPLOYE STATUS WERE PRESENT IN THE RELATIONSHIP BETWEEN 
CLAIMANT AND THE ANF ILOFIE FFS. THE ANFILOFIEFFS RETAINED THE RIGHT 
TO DIRECT AND CONTROL THE CLAIMANT AND THE OTHER MEMBERS OF HIS 
FAMILY EVEN THOUGH THIS RIGHT MAY HAVE BEEN ONLY EXERCISED IN ORDER
ING CLAIMANT AND THE OTHERS TO PICK ON A CERTAIN SIDE OF THE ROW.
HE CONCLUDED THAT CLAIMANT WAS AN EMPLOYE OF THE ANFILOFIEFFS IN 
JULY 1 9 74 AND THAT THE ANFILOFIEFFS WERE EMPLOYERS SUBJECT TO THE 
ACT.

With respect to the question of compensability, the referee
FOUND SUCH A CONFLICT IN THE TESTIMONY THAT HE HAD TO RESOLVE THIS 
QUESTION BASED ON CREDIBILITY OF THE WITNESSES. THE REFEREE FOUND 
MRS. ANFILOFIEFF' S TESTIMONY THE MOST CREDIBLE. IT WAS NOT UNTIL 
AFTER (UNDERSCORED) SHE HAD TESTIFIED THAT CLAIMANT WAS AT THE 
FARM ON JULY 26 THAT CLAIMANT ADMITTED THAT HE HAD BEEN THERE TO 
TELL HIS FATHER THAT HE WAS GOING IN TO SEE A DOCTOR. PREVIOUSLY 
CLAIMANT HAD TESTIFIED HE HAD NOT BEEN THERE AT ALL ON JULY 26.
THE REFEREE FOUND THAT HER STATEMENTS REGARDING THE GIVING OF THE 
CHECK TO. THE CLAIMANT'S FATHER ON THE 2 6 TH WAS A FAR MORE LIKELY 
STORY THAN THAT TOLD BY THE CLAIMANT WHO SAID THE CHECK WAS GIVEN 
TO HIS FATHER ON JULY 25. THERE IS NO EVIDENCE OF A CHECK DATED 
JULY 2 5 PAYABLE TO CLAIMANT'S FATHER.

The referee concluded that although the relationship between
CLA1 MANT AND THE ANFILOFIEFFS ON JULY 2 4 AND 2 5 , 1 97 4 WAS THAT OF
EMPLOYER—EMPLOYE AND THAT THE EMPLOYER WAS SUBJECT TO THE WORK
MEN* S COMPENSATION LAW THE CLAIMANT FAILED TO ESTABLISH THAT HIS 
HERNIA WAS A COMPENSABLE INJURY.

The board, on de novo review, gives full consideration to

THE FACT THAT THE REFEREE OBSERVED THE VARIOUS PARTIES AS EACH 
TESTIFIED AND CONCURS IN HIS JUDGMENT WITH RESPECT TO THE CREDI
BILITY OF EACH. THE BOARD AFFIRMS AND ADOPTS THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DAT ED JUNE 19, 1 975 IS AFFIRMED.
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WCB CASE NO, 75-1036 FEBRUARY 18, 1976

ROBERT CRONE, CLAIMANT
POZZI, WILSON AND ATCHISON, 

claimant's ATTYS.
DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests review by the board of the referee's

ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED FEBRUARY 6 ,
1 9 7 5 WHEREBY CLAIMANT RECEIVED 64 DEGREES FOR 20 PER CENT UNSCHED
ULED LOW BACK DISABILITY AND 15 DEGREES FOR 10 PER CENT LEFT LEG 
DISABILITY, ON OCTOBER 2 7 , 1 974 CLAIMANT HAD BEEN AWARDED 32 DE
GREES FOR 10 PER CENT UPPER BACK AND NECK DISABILITY FOR THE SAME 
INJURY WHICH WAS INCURRED ON FEBRUARY 2 5 , 1 9 72 ,

Claimant, a 27 year old truck driver, suffered his compen
sable INJURY WHEN HIS TRUCK WAS REARENDED, IMMEDIATELY FOLLOWING 
THE ACCIDENT CLAIMANT HAD NECK PAIN FOLLOWED BY LOW BACK PAIN 
SEVERAL DAYS LATER. HE WAS FIRST SEEN BY DR, HOLMES FOR BACK PAIN 
AND HEADACHES AND WAS LATER SEEN BY DR, HAZEL.

On OCTOBER 1 2 , 1 9 7 2 DR, BLAUER EXAMINED CLAIMANT, WHO HAD

RETURNED TO WORK ON A SELF-EMPLOYMENT BASIS, CLAIMANT WORE A 
CORSET—TYPE BACK SUPPORT WHEN REQUIRED TO DO HEAVY WORK BUT SEEMED 
TO BE GETTING ALONG RATHER WELL, HE HAD SOME INTERMITTENT PAIN.
AT THAT TIME HIS CONDITION WAS CONSIDERED MEDICALLY STATIONARY WITH 
SOME RESIDUAL BACK DISABILITY AND THE CLAIM WAS CLOSED WITH THE 
AWARD OF 32 DEGREES,

On JANUARY 2 2 , 1 9 7 4 ' C LA IM ANT WAS SEEN BY DR. GAMBEE WHO FELT
THAT CLAIMANT'S CLAIM SHOULD NOT HAVE BEEN CLOSED AS THE BACK PROB
LEM HAD NEVER BEEN FULLY RESOLVED. DR. GAMBEE1 S DIAGNOSIS WAS 
ACUTE RUPTURED DISC, HOWEVER, CLAIMANT REFUSED AN OPERATION BECAUSE 
OF HIS RELIGIOUS BELIEFS AND DR. GAMBEE FELT CLAIMANT WOULD CONTINUE 
TO HAVE THESE BACK PROBLEMS UNTIL HE HAD SURGERY.

Dr. WADE EXAMINED CLAIMANT ON APRIL 1 7 , 19 74 AND HIS IMPRES

SION WAS THAT OF A HERNIATED INTERVERTEBRAL DISC IMPROVING WITH 
CONSERVATIVE TREATMENT BUT LIKELY TO RETURN WITH HARD PHYSICAL 
ACTIVITY. DR. GAMBEE THOUGHT CLAIMANT'S CLAIM COULD BE CLOSED 
WITH AN AWARD OF PERMANENT PARTIAL DISABILITY EQUAL TO WHAT HE 
WOULD HAVE RECEIVED HAD HE RECEIVED SUCCESSFUL SURGICAL RELIEF 
AND THAT CLAIMANT SHOULD TRY TO RETURN TO WORK,

Claimant has registered at a community college and had be
gun SIX TERMS OF TRAINING IN BUSINESS MANAGEMENT ON JANUARY 10,
1 9 7 5 — HIS VOCATIONAL GOAL IS BASIC MANAGEMENT AND HE APPEARS TO 
BE DOING QUITE WELL. CLAIMANT HAS A HIGH SCHOOL EDUCATION AND HAS 
WORKED AT SEVERAL TYPES OF JOBS SINCE HIS GRADUATION IN 1 9 62 . CLAIM
ANT CONTENDS THAT HE IS ENTITLED TO TEMPORARY TOTAL DISABILITY. COM
PENSATION DURING THE TIME HE IS UNDER HIS VOCATIONAL REHABILITATION 
PROGRAM.

The REFEREE FOUND THAT THE PROVISION OF ORS 6 5 6.2 6 8 THAT NO 
CLAIM SHALL BE CLOSED UNTIL THE WORKMAN HAS COMPLETED ANY AUTHORIZED 
PROGRAM OF VOCATIONAL REHABILITATION IS NOT APPLICABLE BECAUSE 
CH 6 3 4 , O. L. 1 9 7 3 , WHICH CREATED THAT PROVISION, BECAME EFFECTIVE 
ON JANUARY 1 , 1 9 7 4 AND CLAI MANTt S INJURY OCCURRED ON FEBRUARY 2 5 ,

1 9 7 2 .
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Dr. gambee. believed that claimant had a definite permanent

RESIDUAL WHICH COULD BE IMPROVED SIGNIFICANTLY WITH SURGERY BUT 
SINCE THE CLAIMANT WAS RELUCTANT TO SUBMIT TO THIS SURGERY HIS CLAIM 
SHOULD BE CLOSED. ON JULY 9 , 1 9 74 THIS RECOMMENDATION WAS REPORTED
BY DR. WADE AND TEMPORARY TOTAL DISABILITY COMPENSATION WAS TER
MINATED AS OF JULY 8 , 1 9 7 4 .

The referee concluded that while claimant' s condition may 
not have become stationary from a medical point of viev^, as long
AS HE REFUSED TO SUBMIT TO SURGERY ON RELIGIOUS GROUNDS, WHICH HE 
HAD A RIGHT TO DO, HE COULD NOT EXPECT TO CONTINUE TO RECEIVE TEM
PORARY TOTAL DISABILITY COMPENSATION.

In DETERMINING CLAIMANT'S UNSCHEDULED DISABILITY, THE REFEREE 
FOUND CLAIMANT COULD NOT RETURN TO HEAVY MANUAL LABOR, WHILE RECOG
NIZING THAT CLAIMANT'S CONDITION MUST BE CONSIDERED AS IS AT THE 
PRESENT, THE REFEREE, NEVERTHELESS, FOUND THAT IN DETERMINING LOSS 
OF FUTURE EARNING CAPACITY THE TRAINING WHICH CLAIMANT IS RECEIVING 
AT THE COMMUNITY COLLEGE UNDER THE DIVISION OF VOCATIONAL REHABILI
TATION PROGRAM MUST BE TAKEN INTO CONSIDERATION ALONG WITH CLAIMANT1 S 
ABILITY TO SUCCESSFULLY COMPLETE IT.

The referee concluded that claimant was doing quite well at

THE COMMUNITY COLLEGE AND THE PROGNOSIS FOR RESTORATION AND REHABILI
TATION WAS GOOD. UPON COMPLETION OF CLAIMANT'S TRAINING HE SHOULD 
BE IN A POSITION TO DEMAND WAGES COMPARABLE TO THOSE HE WAS EARNING 
PRIOR TO HIS INJURY. THE AWARD OF 30 PER CENT OF THE MAXIMUM FOR 
CLAIMANT'S UNSCHEDULED BACK AND NECK DISABILITY ADEQUATELY COMPEN

SATES CLAIMANT FOR HIS LOSS OF EARNING CAPACITY.

The referee found no evidence to indicate that the disability
TO claimant’s LEG WAS GREATER THAN THAT FOR W H IC FI HE RECEIVED AN 
AWARD OF 15 DEGREES.

The BOARD, ON DE NOVO REVIEW, FINDS TFIAT CLAIMANT FAILED TO 
OFFER ANY EVIDENCE TO SUPPORT HIS REFUSAL TO SUBMIT TO SURGERY

RELIGIOUS BELIEFS. CLAIMANT COULD HAVE SUBSTANTIATED 
ONY TO THIS EFFECT BY CALLING AS A WITNESS ANOTHER 
FAITH - HE CHOSE NOT TO DO SO. THE BOARD FEELS THAT 
FINDINGS AND CONCLUSIONS WERE PROPE R AND AFFIRMS

ORDER

R OF THE REFEREE DATED JULY 2 2 , 1 9 7 5 IS AFFIRMED.

WCBCASE.NO. 73-2975 FEBRUARY 18, 1976 

LLOYD A. GAY, CLAIMANT .
FRED P. EASON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

• Reviewed by board members wilson and moore.
Claimant requests board review of the referee's order whicfi

ALLOWED CLAIMANT 2 4 0 DEGREES FOR 75 PER CENT UNSCHEDULED LOW BACK 
PELVIS DISABILITY AND PREEXISTING NEUROLOGICAL CONDITION AND AFFIRMED 
THb AWARD OF 3 7.5 DEGREES FOR 2 4 PER CENT LOSS OF THE LEFT LEG MADE 
BY THE DETERM1 NAT I ON ORDER MAILED SEPTEMBER 4 , 1 9 73. CLAI M ANT CON
TENDS HE IS PERMANENTLY AND TOTALLY DISABLED.

BASED UPON HIS 
HIS OWN TEST1M 
MEMBER OF HIS 
THE REFEREE'S 
THE M,

The orde
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Claimant, a 48 year old log truck driver, suffered a compen
sable INJURY ON MAY 8 , 1 9 72 , WHILE IN THE HOSPITAL, CLAIMANT* S FRAC -
TURED LEFT FEMUR WAS PINNED AND BILATERAL PELVIC FRACTURES WERE 
NOTED. CLAIMANT ALSO HAD. A MEMORY PROBLEM WHILE HOSPITALIZED AND 
COMPLAINED OF A WORSENING OF A PREEXISTING FAMILIAL CEREBELLAR TREMOR 
WHICH PRIOR TO HIS INJURY HAD NOT 1 NTERFERED W I TH HIS ABILITY TO WORK 
AS A LOG TRUCK DRIVER.

In JANUARY 1 9 7 3 DR. MATTHEWS FELT CLAIMANT SHOULD BE ABLE 
TO DO MOST TYPES OF LIGHTER WORK AND PROBABLY EVENTUALLY WOULD 
RETURN TO HEAVIER WORK. HE FELT THAT CLAIMANT NEEDED FURTHER CARE 
FOR THE PELVIS AND HIP AREAS AND FOR THE NEUROLOGICAL TREMOR.

Dr. CAMPAGNA WAS OF THE OPINION THAI CLAIMANT HAD A PROTRUDED 
LUMBOSACRAL DISC AND A MYELOGRAM REVEALED A LUMBOSACRAL DISC SPACE, 
HOWEVER, NO SURGERY WAS PERFORMED,

Claimant was given the usual physical and psychological tests

AT THE DISABILITY PREVENTION DIVISION AND WAS ALSO EXAMINED BY MEM
BERS OF THE BACK EVALUATION CLINIC, THE LATTER RECOMMENDED CLAIM
ANT NOT RETURN TO LOGGING BUT FELT HE COULD DO LIGHTER MECHANICAL 
WORK. L.OSS OF FUNCTION DUE TO THE INJURY WAS FELT TO BE IN THE RANGE 
OF MILDLY MODERATE. CLAIMANT WAS RE-EXAMINED BY DR. CAMPAGNA 
IN JULY, 1 9 7 3 WHO FELT, AT THAT TIME, CLAIMANT WAS CAPABLE OF SUS
TAINING GAINFUL EMPLOYMENT. ON AUGUST 3 1 , 1 9 7 3 CLAIMANT WAS
EXAMINED BY DR. HOLLAND, A PSYCHIATRIST, WHO FELT CLAIMANT WAS SUF
FERING A PSYCHOLOGICAL CONSEQUENCE OF HIS INJURY WHICH WAS UNDOUBTEDLY 
COMPLICATING ANY ATTEMPT ON HIS PART TO MOBILIZE HIMSELF.

On SEPTEMBER 4 , 1 9 7 3 THE CLAIM WAS CLOSED WITH AN AWARD OF

37.5 DEGREES FOR 24 PER CENT LOSS OF LEFT LEG AND 160 DEGREES FOR 
5 0 PER CENT UNSCHEDULED LOW BACK PELVIS AND AGGRAVATION OF THE PRE
EXISTING NEUROLOGICAL CONDITION. CLAIMANT WAS SEEN THEREAFTER BY 
DR. CAMPAGNA, ONCE IN NOVEMBER 1 9 7 3 AND AGAIN IN MARCH 1 9 74 AND 
EACH EXAMINATION REVEALED NO CHANGE IN CLAIMANT'S CONDITION.

Claimant has had a number of counseling and guidance sessions

WITH VOCATIONAL REHABILITATION CASE WORKERS, HOWEVER, HIS FILE WAS 
EVENTUALLY CLOSED ON THE BASIS OF INABILITY TO PROVIDE SERVICES AND 
RETRAINING NOT BEING FEASIBLE. THE FILES INDICATE SOME LACK OF MO
TIVATION ON THE PART OF CLAIMANT, THE DEPRESSED JOB SITUATION IN THE 
AREA WHERE CLAIMANT LIVED AND DESIRED TO REMAIN, AND CERTAIN PSY
CHOLOGICAL PROBLEMS WHICH INTERFERED WITH RETRAINING POSSIBILITIES.

Just prior to claim closure claimant had worked as a gene'ral

TRUCK MECHANIC FOR WEST COAST TRUCKING COMPANY, A JOB WHICH INCLUDED 
BOTH LIGHT AND HEAVY TASKS, FOR APPROXIMATELY FIVE MONTHS. HE QUIT, 
TELLING HIS COUNSELOR THAT IT WAS TOO DIFFICULT FOR HIM TO PERFORM 
THE WORK. CLAIMANT HAS NOT ATTEMPTED TO SEEK GAINFUL WORK SINCE 
THAT DATE ALTHOUGH HE FEELS HE COULD DO LIGHT MECHANICAL WORK EXCEPT 
FOR HIS TREMOR,

The referee found that claimant has severe disability which

HAS SERIOUSLY IMPAIRED, BUT NOT TOTALLY DESTROYED, HIS EARNING 
CAPACITY. THE REFEREE DID NOT BELIEVE, BASED UPON THE MEDICAL Rt 
PORTS AND THE TESTIMONY AT THE HEARING, THAT CLAIMANT WAS PERMA
NENTLY AND TOTALLY DISABLED BUT HE FELT THAT HE HAD NOT BEEN SUF - 
FICIENTLY COMPENSATED FOR HIS UNSCHEDULED DISABILITY.

The REFEREE FOUND SOME LACK OF MOTIVATION ON THE PART OF 
CLAIMANT BUT NOT TO THE EXTENT THAT IT WOULD PRECLUDE AN ADDITIONAL 
AWARD.
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The referee concluded that, when the physical impairments,
I. E, , THE back and hip pain and the seriousness of his tremor, noted

BY THE REFEREE AT THE HEARING, ARE COMBINED WITH THE FACTORS OF EDU
CATION, WORK EXPERIENCE, ETC, , CLAIMANT HAS SUFFERED A SUBSTANTIAL 
LOSS IN HIS EARNING CAPACITY, HE, THEREFORE, INCREASED THE UNSCHED
ULED DISABILITY AWARD FROM 50 PER CENT TO 75 PER CENT,

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE REFEREE'S 
ORDER AS ITS OWN,

ORDER
The order of the referee dated august 27, 1975 is affirmed.

WCB CASE NO. 75-305 FEBRUARY 18, 1976 

DIANA ZWIRNER, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES, 

claimant’s ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant seeks review by the board of the referee
WHICH AFFIRMED THE DETERMINATION ORDER MAILED DECEMBER 10,
WHEREBY CLAIMANT WAS AWARDED 64 DEGREES FOR 2 0. PER CENT UN 
ULED DISABILITY.

On APRIL 1 7, 1973 C LA I M ANT, WHILE DRIVING THE TIGARD SCHOOL

BUS WAS HIT ON THE BACK OF THE HEAD BY AN OBJECT, PRESUMABLY, THROWN 
BY AN OCCUPANT OF THE BUS. AS A RESULT OF THIS ACCIDENT, CLAIMANT 
SUSTAINED SOME ORGANIC BRAIN DAMAGE RESULTING IN PSYCHOMOTOR EPI
LEPSY AND, AT THE PRESENT TIME, SHE HAS SOME INSTABILITY IN HER 
LEFT LEG AND SOME LESSENING IN DEXTERITY OF HER LEFT HAND. THE 
FORMER AFFECTS HER GAIT, THE LATTER THE FUNCTION OF HER HAND.

The REFEREE FOUND THAT CLAIMANT1 S EPILEPTIC SEIZURES ARE WELL 
CONTROLLED AS LONG AS SHE TAKES THE PRESCRIBED AMOUNT OF DILANTIN. 
THE REFEREE FOUND THAT HER CONDITION WAS MEDICALLY STATIONARY AND, 
THEREFORE, SHE WAS NOT ENTITLED TO ANY FURTHER TEMPORARY TOTAL 
DISABILITY COMPENSATION.

The referee found claimant to be a bright, intelligent woman

AND A CREDIBLE WITNESS. HE FOUND THAT MOST OF CLAIMANT1 S WORKING 
LIFE HAD BEEN ON A PART TIME BASIS BECAUSE SHE HAD BEEN ATTENDING 
COLLEGE AND ALSO RAISING HER FAMILY AND DESIRED TO SPEND AS MUCH 
TIME AS SHE COULD AT HOME WITH HER THREE CHILDREN, HE FURTHER 
FOUND THAT CLAIMANT HAD NOT SOUGHT FULL TIME EMPLOYMENT NOR WAS 
SHE INTERESTED IN SEEKING FULL TIME EMPLOYMENT AT THE PRESENT TIME.

Since the incident of april i 7 , 1973 claimant has had four

EPILEPTIC SEIZURES - SHE CANNOT DRIVE A SCHOOL BUS, WHICH SHE WAS 
DOING ON A 4 AND ONE HALF HOUR PER DAY BASIS, BUT ACCORDING TO DR. 
SMITH, SHE CAN DRIVE A PASSENGER CAR.

GIVEN PIANO LESSONS 
SO DOING, BUT THAT 
SHE HAS DIFFICULTY

The referee found 
and derived a small inco
BECAUSE OF; H E,R PROBLEMS 
TEACHING PIANO,

THAT CLAIMANT HAD ALSO 
ME OVER THE YEARS FROM 
WITH HER LEFT HAND NOW

1 S ORDER 
19 7 4 

SCHED-
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The referee-found that claimant was well motivated but her

PLANS FOR VOCATIONAL REHABILITATION WERE FRUSTRATED BY THE FACT 
THAT SHE WAS NOT READY TO ENTER THE LABOR MARKET ON A FULL TIME 
BASIS. HE CONCLUDED THAT CLAIMANT WOULD PROBABLY NEVER BE ABLE 
TO DRIVE A SCHOOL BUS AGAIN AND BECAUSE OF HER PSYCHOMOTOR EPILEP
SY PROBABLY WOULD BE PRECLUDED FROM ANY WORK INVOLVING MACHINERY 
AS THAT MIGHT PRESENT A RISK OF DANGER TO HERSELF OR OTHER PERSONS 
BUT SHE DID NOT HAVE A GREATER DISABILITY THAN THAT FOR WHICH SHE 
HAD BEEN AWARDED BY THE DETERMINATION ORDER OF DECEMBER 1 0 , 1 9 74 .

The BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT HAS VERY 
GOOD POTENTIAL FOR RETRAINING IN MANY TYPES OF WORK WHICH SHE COULD 
DO PHYSICALLY. CLAIMANT HAS EXPRESSED THE DESIRE TO BE TRAINED 
AS AN X—RAY TECHNICIAN BUT SHE IS RELUCTANT TO SEEK ANY FULL TIME 
EMPLOYMENT UNTIL HER CHILDREN ARE OLDER, THEREFORE, CLAIMANT HAS 
VOLUNTARILY REMOVED HERSELF FROM A SUBSTANTIAL SEGMENT OF THE 
LABOR MARKET.

Dr. SMITH DID ADVISE CLAIMANT.NOT TO DRIVE A SCHOOL BUS BUT 
THAT ADVICE WAS GIVEN LESS THAN FOUR MONTHS AFTER CLAIMANT HAD 
VOLUNTARILY REDUCED HER DILANTIN INTAKE WHICH CAUSED A SEIZURE.
SINCE THAT TIME CLAIMANT HAS RESUMED THE PROPER DOSAGE AND HAS 
HAD NO FURTHER SEIZURES.

The BOARD CONCLUDES THAT CLAIMANT HAS NOT EXERCISED HER FULL 
POTENTIAL FOR RETRAINING AND HAS DELIBERATELY REFUSED TO SEEK FULL 
TIME EMPLOYMENT* THEREFORE, IT AGREES THAT CLAIMANT HAS BEEN ADE
QUATELY COMPENSATED FOR HER LOSS OF EARNING CAPACITY CAUSED BY HER 
UNSCHEDULED DISABILITY.

However, the medical evidence indicates, in addition to the

DISORDER OF THE BRAIN RESULTING IN THE EPILEPTIC SEIZURES, CLAIMANT 
HAS RESIDUAL DISABILITY IN HER LEFT HAND AND IN HER LEFT LEG. DR.
SM ITH EXAMINED C LA I M ANT ON APRIL 1 5, 1974 AND REPORTED THAT CLAIM
ANT WAS A LITTLE SLOWER WITH ALTERNATING RHYTHMIC MOVEMENTS ON THE 
LEFT, ALSO SHE DID NOT HOP QUITE AS WELL ON THE LEFT FOOT AS ON THE 
RIGHT. A RE—EXAMINATION ON AUGUST 7 , 1 9 7 4 BY DR, SMITH REVEALED
THAT CLAIMANT WAS STILL HAVING DIFFICULTY WITH THE LEFT FOOT AND 
ALSO HAVING SOME MINIMAL CLUMSINESS OF HER LEFT HAND - HER LEFT 
HAND DOES NOT PERFORM AS WELL AS HER RIGHT HAND AND CLAIMANT’S 
DOMINANT HAND IS THE LEFT.

The board concludes that, in addition to the award for her

UNSCHEDULED DISABILITY, CLAIMANT SHOULD BE ENTITLED TO AWARDS OF 
5 PER CENT FOR LOSS FUNCTION OF THE LEFT LEG AND 5 PER CENT LOSS 
FUNCTION OF THE LEFT HAND.

ORDER

The ORDER OF THE REFEREE DATED JUNE 23 ,1975 IS MODIFIED.

In ADDITION TO THE AWARD OF 64 DEGREES OF A MAXIMUM OF 32 0 
DEGREES FOR UNSCHEDULED DISABILITY, CLAIMANT IS AWARDED 7.5 DE
GREES OF A MAXIMUM OF 150 DEGREES FOR SCHEDULED LEG DISABILITY 
AND 7.5 DEGREES OF A MAXIMUM OF 150 DEGREES FOR SCHEDULED LEFT 
HAND DISABILITY.

Claimant’s counsel shall be awarded as a reasonable attor
ney’s FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 2 5 
PER CENT OF THE COMPENSATION INCREASED BY THIS AWARD PAYABLE OUT 
OF SUCH COMPENSATION* AS PAID, NOT TO EXCEED 2 , 3 0 0 DOLLARS.
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WCB CASE NO. 75-4361 FEBRUARY 18, 1976 

KATHERINE MORAY, CLAIMANT
C. S. EMMONS. .CLA1MANT1 S ATTY.

LYLE VELURE, DEFENSE ATTY.
OWN MOTION ORDER REMANDING FOR HEARING

.ClAI M ANT SUSTAINED AN INDUSTRIAL INJURY ON AUGUST 2 5 , 1 9 7 5 ,
FOLLOWING A PARTIAL DENIAL. BY INDUSTRIAL. INDEMNITY COMPANY, CLAIM
ANT REQUESTED A HEARING - THE HEARING IS SCHEDULED FOR MARCH 11 , 
1976..

While employed by the same employer, whose workmen's

COMPENSATION CARRIER AT THE TIME WAS HARTFORD ACCIDENT AND INDEM
NITY; C O M PAN Y;T C LA I M ANT SUSTAINED AN INDUSTRIAL INJURY ON OCTOBER 13, 
1 9 6 6 .

The employer, and its insurer industrial indemnity, have moved

THE BOARD TO EXERCISE ITS OWN MOTION AUTHORITY PURSUANT TO ORS.
6 5 6 . 2 7 8 , AND JOIN HARTFORD ACCIDENT AND INDEMNITY COMPANY AS A 
NECESSARY PARTY IN THE ABOVE ENTITLED PROCEEDINGS SO THAT A DETER
MINATION CAN BE MADE ON THE ISSUE OF WHETHER CLAIMANT1 S.PRESENT 
PROBLE MS ARE RELATED TO THE AUGUST 2 5 , 1 9 7 5 INCIDENT OR ARE THE
RESULT OF THE OCTOBER 1 3 , 1 96 6 INJURY.

The MATTER IS, THEREFORE, REFERRED TO THE HEARINGS DIVISION 
WITH INSTRUCTIONS TO JOIN HARTFORD ACCIDENT AND INDEMNITY COMPANY 
AS A NECESSARY PARTY, TO HOLD A HEARING, AND TAKE EVIDENCE ON THE 
ISSUE OF WHETHER CLAIMANT HAS AGGRAVATED HER 1 96 6 INJURY OR SUF
FERED A NEW INJURY ON AUGUST 2 5 ,1975.

At the conclusion of the hearing, if the referee finds claim
ant HAS SUFFERED AN AGGRAVATION OF THE 1 9 6 6 INJURY, HE SHALL.CAUSE 
A TRANSCRIPT OF THE PROCEEDING TO BE PREPARED AND SUBMITTED TO THE 
BOARD WITH HIS RECOMMENDATIONS. HOWEVER, IF THE REFEREE FINDS 
CLAIMANT HAS SUFFERED.A NEW INJURY, HE SHALL RECOMMEND THAT THE 
MOTION BE DENIED AND SHALL ENTER A FINAL AND APPEALABLE ORDER.

SAIF CLAIM NO. PC 101474 FEBRUARY 18, 1976 

KERRY SMITH, CLAIMANT
OWN MOTION DETERMINATION

........... Claimant sustained a. comminuted fracture of the right radius

ON NOVEMBER 1 8 , 1 9 6 7 . AFTER TREATMENT, INCLUDING TWO SURGICAL
PROCEDURES, CLAIMANT RECEIVED AN AWARD OF 15 PER CENT LOSS OF THE 
RIGHT FOREARM BY - A Db TE R M I N AT 1 ON ORDER DATED OCTOBER 8 , 1 9 6 8 ,

A SECO.ND DETERMINATION ORDER DATED APRIL 2 8 , 19 7 0 GRANTED

CLAIMANT A SHORT PERIOD JF TEMPORARY TOTAL DISABILITY BUT NO IN
CREASE IN PERMANENT PARTIAL DISABILITY,

On APRIL -1 5 , 1 9 7 5 DR. HOLBERT RESUMED TREATMENT FOR CLAIM

ANT’S AGGRAVATED RIGHT ARM CONDITION, THE CLAIM .WAS VOLUNTARILY 
REOPENED BY THE STATE ACCIDENT INSURANCE FUND FOR SURGERY PER
FORMED QN MAY. 28, 1 975 FOR A RESECTION OF THE RADIAL, HEAD AND TRANS-
POS IT ION OF THE ULNAR NE RVE , RIGHT ELBOW.
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Cl_ AI MANT RETURNED TO WORK AUGUST 4, 1975 WITH SOME DEGREE

OF DISCOMFORT, HIS CONDITION WAS REPORTED AS STATIONARY ON JANU
ARY 1 2 , 1 9 76 . THE MATTER WAS SUBMITTED TO THE EVALUATION DIVISION
FOR CLOSURE AND IT IS THEIR FINDING THAT CLAIMANT IS ENTITLED TO ADDI
TIONAL TEMPORARY TOTAL DISABILITY FROM M AY 2 7 , 1 9 7 5 THROUGH AUGUST
3 , 1 9 7 5 AND AN AWARD OF 3 0 PER CENT FOR LOSS OF HIS RIGHT ARM.

ORDER
Claimant is hereby granted additional temporary total disa

bility COMPENSATION FROM MAY 2 7 , 1 9 7 5 THROUGH AUGUST 3 , 1 9 7 5 , AND
45 DEGREES OF A MAXIMUM OF 1 50 DEGREES FOR LOSS OF RIGHT ARM, THIS 
AWARD IS IN LIEU OF AND NOT IN ADDITION TO THE AWARD PREVIOUSLY GRANTED,

WCB CASE NO. 74-3342 FEBRUARY 18, 1976 

DELMER LUCKY, CLAIMANT
CHARLES PAULSON, C LAI M ANT ' S ATT Y.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests board review of 
THE referee’s ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND 
TOTALLY DISABLED AS DEFINED BY ORS 6 5 6,2 06 .

Claimant is a 57 year old flagman who has worked for the

MULTNOMAH COUNTY ROAD DEPARTMENT FOR THE PAST 2 2 YEARS IN VARIOUS 
JOBS SUCH AS SANDING PAVEMENT, OILING PAVEMENT, CUTTING BRUSH, 
FLAGGING AND OPERATING A 95 POUND JACKHAMMER. HE ALSO WORKED FOR 
OTHER EMPLOYERS AS A CARPENTER’S HELPER, WASHED BUSES, DRIVEN 
A TRUCK AND WAS A SHIPFITTER'S HELPER FOR ABOUT THREE MONTHS. 
ALTHOUGH CLAIMANT HAS AN EIGHTH GRADE EDUCATION, THE EVIDENCE INDI
CATES HE DID NOT ATTEND SCHOOL VERY REGULARLY AND HE IS ILLITERATE.

On OCTOBER 31,1973, WHILE FLAGGING, CLAI MANT RECEIVED A 
NECK INJURY. DR. E H R E N S PE R GE R , A CHIROPRACTIC PHYSICIAN WHO WAS 
CLAIMANT'S FAMILY PHYSICIAN, DIAGNOSED A CERVICAL MUSCULAR STRAIN. 
CLAIMANT WAS LATER EXAMINED BY DR. CRUICKSHANK WHO FOUND ACUTE 
CERVICAL SPRAIN AMONG OTHER THINGS AND FITTED CLAIMANT WITH A 
CERVICAL COLLAR IN FEBRUARY 1974, CLAIMANT HAS NEVER RETURNED TO 
WORK.

In APRIL 1 9 7 4 DR. MASON, AFTER EXAMINING CLAIMANT FOUND CER

VICAL SPINE STRAIN, DEGREE QUESTIONABLE, WITH GROSS EMOTIONAL OVER
LAY AND EXTREME VOLUNTARY RESTRICTION TO RANGES OF MOTION CONCERN
ING CLAIMANT’S NECK, CLAIMANT CONTINUED TO WEAR HIS CERVICAL COLLAR 
ALTHOUGH BOTH DR. SHLIM AND DR, CRUICKSHANK WERE OF THE OPINION THAT 
HE HAD BECOME OVERLY FIXED WITH THE CERVICAL COLLAR AND DR. SHLIM 
ASKED HIM TO REMOVE IT AND TRY TO GET ALONG WITHOUT IT. APPARENTLY 
CLAIMANT DID NOT DO SO.

A PSYCHOLOGICAL EVALUATION OF CLAIMANT REVEALED HIS INTEL

LECTUAL RESOURCES PLACED HIM IN THE LOWEST 5 PER CENT OF THE GENERAL 
POPULATION', HE WAS ILLITERATE WITH SEVERE EDUCATIONAL DEFICIENCY;
THE LIMITED INTELLECTUAL RESOURCES ARE NOT ATTRIBUTABLE TO THE 
INDUSTRIAL INJURY BUT THE PSYCHOPATHOLOGY IS AND THE PROGNOSIS FOR 
RESTORATION AND REHABILITATION OF CLAIMANT WAS EXTREMELY POOR.
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The referee found that although the consensus of medical
OPINION, BASED UPON OBJECTIVE FINDINGS, IS THAT CLAIMANT HAS SUFFERED 
A MINIMAL CERVICAL INJURY WHICH WOULD NOT PREVENT HIM FROM RETURN
ING TO WORK, CLAIMANT'S EMOTIONAL PROBLEMS DO PREVENT HIM FROM RE

TURNING TO THE LABOR MARKET AND SUCH EMOTIONAL PROBLEMS STEM FROM 
THE INDUSTRIAL INJURY.

At the present time claimant has made no effort to find work

AND THE REFEREE CONCLUDED THAT IT WAS PROBABLY NOT REASONABLE TO 
EXPECT HIM TO LOOK FOR WORK WHICH HE COULD NOT PERFORM. CLAIMANT 
IS RECEIVING TOTAL DISABILITY COMPENSATION FROM SOCIAL SECURITY AND 
MULTNOMAH COUNTY AMOUNTING TO 5 2 2 DOLLARS PER MONTH. AT THE TIME 
OF. HIS INJURY HE WAS EARNING APPROXIMATELY 7 3 4 DOLLARS PER MONTH.
THE FUND CONTENDS THAT PAYMENT OF ANY WORKMEN'S COMPENSATION BENE

FITS WILL MOTIVATE CLAIMANT TO SEEK RETIREMENT RATHER THAN TO SEEK 
WORK.

The -RE FEREE CONCLUDED THAT THE PREPONDERANCE OF THE EVIDENCE 
WAS THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED AT THE PRE
SENT TIME.

The BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT IS NOT PER

MANENTLY AND TOTALLY DISABLED BUT THAT HE HAS, AS A RESULT OF A 
MINIMAL PHYSICAL INJURY COUPLED WITH EXTREME EMOTIONAL OVERLAY 
WHICH IS ATTRIBUTABLE TO THE INDUSTRIAL INJURY, SUFFERED A SUBSTAN
TIAL LOSS OF EARNING CAPACITY.

ThE BOARD FINDS THAT CLAIMANT'S EMOTIONAL PROBLEMS MAY HAVE 
MADE IT DIFFICULT FOR THE EMPLOYER TO PUT HIM BACK TO WORK, HOWEVER, 
IT ALSO FINDS THAT THE EMPLOYER DID NOT MAKE ANY SERIOUS ATTEMPT 
TO ASSIST CLAIMANT IN RETURNING TO HIS FORMER WORK, TAKING INTO CON
SIDERATION HIS EMOTIONAL STATE.

The BOARD CONCLUDES THAT AN AWARD OF 70 PER CENT OF THE MAXI

MUM1 ADEQUATEllY COMPENSATES CLAIMANT FOR HIS LOSS OF WAGE EARNING 
CAPACITY, THE SOLE CRITERION FOR DETERMINING UNSCHEDULED DISABILITY. 
THE BOARD FURTHER DIRECTS THAT ALL THE RESOURCES OF THE DISABILITY 
PREVENTION DIVISION OF THE WORKMEN'S COMPENSATION BOARD AS WELL AS 
THOSE-OF THE DIVISION OF VOCATIONAL REHABILITATION BE MADE AVAILABLE 
TO CLAIMANT SO THAT, HOPEFULLY, CLAIMANT MAY BE ABLE TO RETURN TO 
WORK. ■ ' .

ORDER
The1 ORDER OF THE RE FEREE DATED JULY 22, 1975, IS MODIFIED.

CLAI MANT' IS- AWARDED 2 2 4 DEGREES OF A MAXIMUM OF 3 2 0 DEGREES FOR 
HIS UNSCHEDULED NECK AND EMOTIONAL DISABILITY. THIS IS IN LIEU OF 
THE AWARD OF PERMANENT TOTAL DISABILITY MADE BY THE REFEREE IN 
HIS ORDER. IN ALL OTHER RESPECTS.THE ORDER OF THE REFEREE IS AF
FIRMED.
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WCB CASE NO. 75-1862 FEBRUARY 18, 1976 

IRENE A. WHITE, CLAIMANT
MERTEN AND SALTVEIT, CLAIMANT1 S ATTVS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
DEFENSE ATTYS.

REQUEST FOR REVIEW BY EMPLOYER

Reviewed by. board members wilson and moore,

The employer seeks review by the board of the referee's

ORDER WHICH GRANTED CLAIMANT 128 DEGREES FOR 40 PER CENT UNSCHED
ULED DISABILITY.

Claimant suffered a compensable injury on January is, 1974
WHEN SHE TWISTED AND STRAINED HER BACK AND RIGHT SHOULDER. THE 
TREATMENT CLAIMANT HAS RECEIVED SINCE THE INJURY HAS BEEN PRIMARILY 
CHIROPRACTIC. THE DISABILITY PREVENTION DIVISION DIAGNOSED A DORSAL 
STRAIN WITH AGGRAVATION OF DEGENERATIVE DISEASE AT T6 —7 AND SCOLIO
SIS, THE MEDICAL CONSENSUS IS THAT CLAIMANT SHOULD BE ABLE TO RE
TURN TO HER FORMER TYPE OF EMPLOYMENT IF SHE IS NOT REQUIRED TO 
BEND, TWIST OR LIFT OVER 1 0 POUNDS,

Acting upon medical advice claimant attempted to return'to

PART TIME WORK AT LIGHT DUTY BUT WAS FORCED TO QUIT WORKING ALTO
GETHER ON DECEMBER 2 , 1 9 7 4 BECAUSE WORK ACTIVITIES CAUSED HER FA
TIGUE AND AGGRAVATED HER SYMPTOMS. CLAIMANT’S CLAIM WAS CLOSED 
BY A DETERMINATION ORDER MAILED MAY 2 , 1 975 WH ICH AWARDED CLAIM
ANT 48 DEGREES FOR 1 5 PER CENT UNSCHEDULED DISABILITY TO HER RIGHT 
SHOULDER, NECK AND BACK.

Claimant has a high school education and has done some fac
tory WORK, CLERKED IN A STORE, SOLD INSURANCE AND FOR APPROXIMATELY 
7 YEARS PRIOR TO HER ACCIDENT WAS EMPLOYED AS A DRAPERY SPECIALIST 
FOR THE EMPLOYER.

The referee found that claimant's problems were aggravated

BY HER WORK ACTIVITIES PRIMARILY BECAUSE SHE WAS THE TYPE OF PERSON 
WHO COULD NOT HOLD BACK IN DOING HER JOB - IF SOMETHING NEEDED TO BE 
DONE SHE DID IT HERSELF RATHER THAN SEEKING ASSISTANCE FROM OTHER 
EMPLOYES. THE REFEREE ALSO FOUND THERE HAD BEEN SERIOUS ATTEMPTS 
BY BOTH THE EMPLOYER AND THE CLAIMANT TO RESTORE CLAIMANT TO HER 
FORMER POSITION AS A VALUABLE EMPLOYE BUT SUCH ATTEMPTS, AS OF THE 
DATE OF HEARING, HAD MET WITH LITTLE SUCCESS PRIMARILY BECAUSE OF 
CLAIMANT'S FAILURE TO WORK WITHIN HER PHYSICAL LIMITATIONS.

Claimant's temporary total disability compensation was

TER M I NAT ED AS OF MARCH 12, 1 9 7 5 , THE DATE DR. THURLOW FOUND CLAIM
ANT TO BE MEDICALLY STATIONARY. THE REFEREE FOUND NO MEDICAL EVI
DENCE TO THE CONTRARY ALTHOUGH CLAIMANT HAS CONTINUED TO RECEIVE 
PALLIATIVE TREATMENT FROM DR. SWOBODA, D,C.

The REFEREE CONCLUDED THAT CLAIMANT1 S FAILURE TO REJOIN THE 
LABOR MARKET WAS DUE IN PART TO HER RELUCTANCE TO ACCEPT RECOM
MENDED PSYCHOLOGICAL COUNSELING AND, THEREFORE, SHE IS NOT ENTI
TLED TO ANY MORE TEMPORARY TOTAL DISABILITY COMPENSATION BUT, CON
SIDERING HER AGE, PHYSICAL IMPAIRMENT, LIMITED VOCATIONAL POTENTIAL 
AND EMOTIONAL PROFILE, HE CONCLUDED SHE WAS ENTITLED TO AN AWARD 
OF 4 0 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE. HE BELIEVED 
THIS WOULD AID CLAIMANT IN READJUSTING HERSELF SO THAT SHE MIGHT 
BE ABLE TO SUCCESSFULLY REENTER THE LABOR MARKET.
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The board,, on.de novo review, finds that the employer' has

A JOB AVAILABLE WHICH CLAIMANT COULD DO WITH HER PRESENT PHYSICAL 
LIMITATIONS — ALSO, DR, THURLOW DOES NOT FEEL THAT A JOB CHANGE IS 
INDICATED,

Bot H PARTIES HAD REQUESTED REVIEW OF THE REFEREE’S ORDER ON 
THE SOLE ISSUE OF THE EXTENT OF PERMANENT DISABILITY, THE EMPLOYER 
FELT THE AWARD WAS TOO GREAT, THE CLAIMANT FELT IT WAS NOT SUFFI
CIENT, THE BOARD CONCLUDES, BASED PRIMARILY ON CLAIMANT’S ATTITUDE 
ANDLACK OF COO PE RAT I ON Wl TH PE R SONS WHO ARE IN A POSITION TO ASSIST 
CLAIMANT IN REALIZING SOME REALISTIC VOCATIONAL POSSIBILITIES, THAT 
THE AWARD GRANTED BY THE REFEREE ADEQUATELY COMPENSATES CLAIMANT 
FOR HER LOSS OF WAGE. EARNING CAPACITY,

ORDER
The ORDER OF THE REFEREE DATED AUGUST 2 8 , 1 9 7 5 IS AFFIRMED.

. SAIF CLAIM NO, A 109886 FEBRUARY 20, 1976
• A

EDDIE H. HOLSTE, CLAIMANT
GOODING AND SUSAK, CLAIMANT’S ATTYS.

OWN MOTION

Claimant has petitioned the workmen’s compensation board

FOR CONSIDERATION OF HIS CLAIM PURSUANT TO THE OWN MOTION JURIS
DICTION GRANTED THE BOARD UNDER ORS 656,278, CONTENDING THAT HIS 
PRESENT WORSENED PHYSICAL CONDITION IS THE RESULT OF AN INDUSTRIAL 
INJURY SUSTAINED IN-1 94 8 ,

The STATE ACCIDENT INSURANCE FUND HAS DENIED ANY RESPONSI

BILITY FOR CLAIMANT’S WORSENED CONDITION AND SUPPORTS ITS POSITION 
BY SUBMITTING A MEDICAL-REPORT OF EXAMINATION OF CLAIMANT BY DR. 
EDWIN G. ROBINSON, ORTHOPEDIC SURGEON, ON JANUARY 1 9 , 1 97 6 . DR.
ROBINSON; INDICATES CLAIMANT’S SYMPTOMS ARE RELATED TO OSTEOARTH- 
RITIC .CHANGES AND DEGENERATIVE DISC CHANGES, DUE TO THE NORMAL 
AGING. PROCESS. DR. ROBINSON CONCLUDED THEY ARE NOT RELATED TO 
CLAIMANT’S ORIGINAL INJURY IN ITS PROGRESSION.

Therefore, the request-to reopen claimant’s claim under

ORS 6 5.6 , 2 7,8. -IS HEREBY DISMISSED.

It IS. SO ORDERED.

WCB CASE NO. 75-1406 FEBRUARY 20, 1976 

SHARON HALSTEAD, CLAIMANT
DYE AND OLSON, CLAIMANT’S ATTYS.
DEPT, OF JUSTICE., ■ DEFENSE ATTY.
REQUEST FOR REVIEW BY. SAIF.

Reviewed by board members w ilson and moore.

-The state- accident insurance fund requests board review of 
THE referee’s ORDER WHICH REOPENED CLAIMANT’S CLAIM, REMANDED 
IT TO THE FUND FOR PAYMENT OF TEMPORARY TOTAL DISABILITY COMPEN
SATION AND MEDICAL SERVICES FROM AND AFTER APRIL 1 , 1 9 7 5 AND UNTIL
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THE CLAIM WAS CLOSED PURSUANT TO ORS 656.268 AND ORDERED THE FUND 
TO PAY claimant's ATTORNEY A FEE OF 6 00 DOLLARS.

Claimant sustained a compensable injury on november 2 1 , 1974.

APPROXIMATELY A WEEK LATER SHE CONSULTED DR. MCCALLUM, COMPLAIN
ING OF PAIN IN THE LUMBOSACRAL REGION AND IN THE LOWER QUANDRANT ON 
EITHER SIDE OF THE ABDOMEN. DR. MCCALLUM DIAGNOSED A MINOR LUMBO
SACRAL STRAIN, OBESITY AND MUSCULOSKELETAL NEUROSIS - HE RECOMMENDED 
CLAIMANT LOSE WEIGHT AND STAY OFF WORK ONE WEEK. LATER HE REFERRED 
CLAIMANT TO DR. STANFORD, AN ORTHOPEDIST, STATING HE WAS UNABLE TO 
FIND ANYTHING OBJECTIVE TO SUPPORT AN ORGANIC COMPLAINT ALTHOUGH 
CLAIMANT CONTINUED TO COMPLAIN OF DISABILITY.

After examining claimant, dr. Stanford diagnosed a back strain
WITH SOME OVEREMPHASIS ON CLAIMANT'S PART AND HE REFERRED HER FOR 
PHYSICAL THERAPY THREE TIMES A WEEK AT SALEM GENERAL. CLAIMANT 
TOOK THESE TREATMENTS TWICE AND COMPLAINED TO DR. STANFORD THAT 
THEY MADE HER WORSE BECAUSE OF THE HEAT AND THAT SHE WAS UNABLE TO 
DO ANY OF THE EXERCISES PRESCRIBED. DR. STANFORD WAS UNABLE TO 
FIND ANYTHING OBJECTIVELY WRONG WITH CLAIMANT.

On FEBRUARY 26 , 1 975 CLAI MANT WAS EXAMINED BY DR, HARWOOD

WHO, BASED ON HIS PHYSICAL FINDINGS, FELT THAT THERE WAS NO PHYSI
CAL IMPAIRMENT BUT STRICTLY ALLEGATIONS ON AN EMOTIONAL LEVEL. HE 
ADVISED CLAIMANT TO LOSE WEIGHT, FOUND HER TO BE MEDICALLY STA
TIONARY AND RECOMMENDED CLOSURE, WITHOUT AN AWARD, ON MARCH 2 1 ,
1 9 7 5 A DETERMINATION ORDER WAS MAILED WHEREBY CLAIMANT WAS GRANTED 
SOME TIME LOSS BUT NO AWARD FOR PERMANENT PARTIAL DISABILITY.

On APRIL 1 , 1 9 7 5 CLAI MANT WAS SEEN BY DR. POULSON, AN ORTHO

PEDIST, COMPLAINING OF CONTINUING CONSTANT LUMBAR PAIN WITH OCCA
SIONAL PAIN IN THE INGUINAL REGION, IT WAS DR. POULSON’ S OPINION 
THAT CLAIMANT PROBABLY HAD A DEGENERATIVE LUMBAR DISC WHICH HAD 
NOT PROGRESSED TO THE EXTENT THAT IT COULD BE SEEN ON AN X-RAY.
HE HOSPITALIZED CLAIMANT FOR THREE DAYS FOR CONSERVATIVE TREATMENT.
ON APRIL 10 CLAIMANT FILED A REQUEST FOR HEARING ASKING FOR ADDI
TIONAL TEMPORARY TOTAL DISABILITY COMPENSATION. ON MAY 8 , 1975
THE FUND ADVISED CLAIMANT'S ATTORNEY THAT HER CLAIM HAD BEEN RE

VIEWED FOR POSSIBLE REOPENING AND PAYMENT OF COMPENSATION AND IT 
WAS ITS OPINION THAT THERE HAD BEEN NO WORSENING OF CLAIMANT'S 
CONDITION WHICH WOULD ALLOW A REOPENING OF THE CLAIM. ON MAY 16,
1 97 5 CLAIMANT AMENDED HER REQUEST FOR HEARING, ADDING THE REJEC
TION BY THE FUND AS AN ISSUE.

On MAY 2 1 , 1 9 7 5 DR. POULSON REPORTED THAT CLAIMANT WAS

STILL UNDER HIS CARE AND HE WAS CONTEMPLATING A DISCOGRAM IN EITHER 
LATE JUNE OR EARLY JULY AND THAT CLAIMANT' S CONDITION WAS NOT THEN 
STATIONARY BUT SEEMED TO BE WORSENING AND WAS DISABLING. ON JULY 1 ,
1 9 7 5 THE FUND WROTE CLAIMANT'S ATTORNEY ADVISING THAT IT WOULD 
BE RESPONSIBLE FOR DR, POULSON1 S MEDICAL CARE, HOSPITALIZATION 
FOR DIAGNOSTIC TESTS, TIME LOSS WHILE CLAIMANT WAS AN IN-PATIENT 
FOR DIAGNOSTIC PURPOSES AND THE DISCOGRAM. AT THE TIME OF THE 
HEARING THE DISCOGRAM HAD NOT BEEN PERFORMED.

The REFEREE FOUND THAT CLAIMANT MAY, WITHIN ONE YEAR AFTER 
THE MAILING DATE OF A DETERMINATION ORDER, RAISE ANY ISSUE RELATING 
TO THAT ORDER, INCLUDING WHETHER CLAIMANT WAS MEDICALLY STATION
ARY, WITHOUT PROVING THAT HER CONDITION HAD WORSENED TO THE EXTENT 
THAT THERE WAS AGGRAVATION. CLAIMANT MAY BE MEDICALLY STATIONARY 
AT THE TIME OF CLAIM CLOSURE BUT SUBSEQUENTLY BECOME MEDICALLY 
UNSTATIONARY AND, IF SO, THAT IS SUFFICIENT GROUNDS FOR REOPENING 
THE CLAI M.
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The referee concluded that claimant was medically stationary
AT THE TIME THE DETERMINATION ORDER WAS MAILED ON MARCH 2 1, 1975
BUT ON APRIL 1 , 1 9 7 5 , AFTER CONSULTING DR. POULSON, WHO MADE A
TENTATIVE DIAGNOSIS AND CERTAIN RECOMMENDATIONS FOR TREATMENT AND 
DIAGNOSTIC STUDIES, CLAIMANT* S CONDITION WAS NO LONGER MEDICALLY 
STATIONARY AND HER CLAIM SHOULD, THEREFORE, HAVE BEEN REOPENED.

The referee did not construe this as an aggravation claim

BUT SHE DID FEEL THE DENIAL OF THE FUND WITH RESPECT TO REOPENING 
CLAIMANT1 S CLAIM HAD TO BE DISPROVED AS CONTRARY TO THE MEDICAL 
EVIDENCE WHICH CLEARLY SHOWED CLAIMANT’S ENTITLEMENT FOR FURTHER 
MEDICAL CARE UNDER ORS 6 5 6 . 2 4 5 , AT THE VERY LEAST. THE REFEREE, \
THEREFORE, DIRECTED THE FUND TO PAY CLAIMANT’S ATTORNEY A REASON
ABLE ATTORNEY* S FEE AS PROVIDED IN ORS 65 6 . 3 86 ( 1 ) , RELYING ON 
CAVINSV. SAIF (UNDERSCORED), 75 ADVSH 1 963 (1 975), HOWEVER , SHE 
FELT THAT, UNDER THE CIRCUMSTANCES OF THE CASE, THE CONDUCT OF THE 
FUND WAS NOT UNREASONABLE TO THE DEGREE THAT WOULD JUSTIFY THE 
IMPOSITION OF PENALTIES,

The board, on de novo review, finds that the letter from the
FUND DATED MAY 8 , 1 9 7 5 ONLY DENIED CLAIMANT HAD SUFFERED AN AGGRA
VATION. GRANTED, THERE HAD BEEN A REQUEST FOR A HEARING BY CLAIMANT 
MADE ON APRIL 1 0 , 1975, BUT THE MAY 8, 1975 DENIAL DID NOT GENERATE
THAT REQUEST FOR HEARING AND THERE IS NO EVIDENCE THAT THE FUND AT 
ANY TIME IMPROPERLY DENIED CLAIMANT'S REQUEST TO REOPEN HER CLAIM 
ON THE GROUNDS THAT SHE WAS NOT MEDICALLY STATIONARY. THEREFORE,
THE REFEREE WAS- IN ERROR IN AWARDING ATTORNEY* S FEES PAYABLE BY 
THE FUND INSTEAD OUT OF COMPENSATION RECEIVED BY THE CLAIMANT.

With respect to the commencement of payment of temporary

TOTAL DISABILITY COMPENSATION, THE BOARD AGREES WITH THE REFEREE 
THAT SUCH PAYMENTS SHOULD COMMENCE ON APRIL 1 , 1 9 7 5 , THE DATE
CLAIMANT WAS SEEN BY DR. POULSOtvl, WHO CONTINUED TO TREAT HER UP 
UNTIL THE DATE OF THE HEARING.

ORDER

THE ORDER OF THE REFEREE DATED JULY 31 , 1975 IS MODIFIED.

Claimant* s attorney is awarded as a reasonable attorney* s
FEE 25 PER CENT.OF THE TEMPORARY TOTAL DISABILITY COMPENSATION 
PAYABLE OUT OF SUCH COMPENSATION, AS PAID, TO A MAXIMUM OF 600 
DOLLARS.

Claimant* s attorney is awarded as a reasonable attorney* s

FEE FOR HIS-SERV1CES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 74-3768 FEBRUARY 20, 1976 

JOHN GERSTNER, CLAIMANT
GARY K. JENSEN, CLAIMANT’S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests review by the
BOARD OF THE REFEREE* S ORDER WHICH REMANDED CLAIMANT* S CLAIM TO 
IT FOR PAYMENT OF COMPENSATION UNTIL CLOSURE WAS AUTHORIZED PUR
SUANT TO ORS 6 5 6 . 2 6 8 .
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Claimant had been hired bv the city of cottage grove as a fire
man IN 1951 AND WAS AN ASSISTANT FIRE CHIEF ON JANUARY 2 9 , 1968 WHEN
HE SUFFERED A HEART ATTACK. CLAIMANT'S CONDITION WAS DIAGNOSED AS 
AN ARTERIOSCLEROTIC HEART DISEASE WITH ACUTE ANTEROSEPTAL MYOCAR
DIAL INFARCTION. THIS CONDITION WAS ACCEPTED BY THE FUND AS AN OCCU
PATIONAL DISEASE UNDER THE 'FIREMAN'S PRESUMPTION1,

Claimant satisfactorily recovered from this attack and re
turned TO WORK ON MAY 1 , 1 96 8 . A DETERMINATION ORDER MAILED SEP
TEMBER 22, 1 9 6 9 AWARDED CLAIMANT 48 DEGREES PERMANENT PARTIAL
DISABILITY FOR HIS HEART CONDITION. CLAIMANT RETURNED TO WORK AS A 
FIRE MARSHALL FOR ONE YEAR AND THEN AS BUILDING INSPECTOR. SUBSE
QUENTLY, THE CITY TRANSFERRED HIM FROM THE FIRE D E P AR T M E NT AND 
MADE HIM WATER SUPERVISOR.

On JULY 2 2 , 1 9 7 4 CLAIMANT AGAIN SUFFERED A MYOCARDIAL INFARC

TION DIAGNOSED AS AN ARTERIOSCLEROTIC HEART DISEASE WITH ACUTE MYO
CARDIAL INFARCTION AND ONE EPISODE OF VENTRICULAR TACHYCARDIA, DR. 
JACOBS ADVISED THE FUND THAT THE 1 9 7 4 HEART ATTACK WAS NOT SIGNI
FICANTLY RELATED TO CLAIMANT’ S HEART ATTACK OF 1 96 8 , BUT WAS AN 
EXPECTED MANIFESTATION IN THE NATURAL HISTORY OF AN ARTERIOSCLEROTIC 
HEART DISEASE.

Claimant filed a claim for the 1 974 heart attack and on Octo

ber 4, 1974 THE FUND DENIED THE RESPONSIBILITY FOR IT, STATING IT
DID NOT FEEL THAT CONDITION WAS EITHER CAUSED OR AGGRAVATED BY.CLAIM
ANT* S HEART ATTACK OCCURRING ON JANUARY 2 9 , 1 9 6 8 .

Dr. JACOBS EXPRESSED HIS OPINION THAT CLAIMANT’S CURRENT WORK 
WAS NOT A MATERIAL CONTRIBUTING FACTOR TO HIS 1 9 7 4 ATTACK — HE LATER 
OPINED, BASED ON A HISTORY RELATED TO HIM BY THE CLAIMANT, THAT THE 
HEART ATTACK ON JULY 2 2 , 1 9 7 4 WAS NOT RELATED TO CLAIMANT’ S WORK
ACTIVITY. CLAIMANT REQUESTED A HEARING ON THE ISSUE OF THE FUND’S 
DENIAL OR, IF THE CLAIM WAS NOT ACCEPTABLE ON AN AGGRAVATION BASIS,
ON THE ISSUE OF A NEW COMPENSABLE CLAIM.

On JULY 2 2 , 1 9 7 4 CLAIMANT HAD WORKED UNDULY HARD HAULING

ROCKS AND WORKING WITH A SC R A PE R LO AD E R AND A DUMP TRUCK.REPAIR- 
ING A WATER MAIN. THAT NIGHT HE DID NOT FEEL WELL - ABOUT 4.00 A. M. 
HE BEGAN TO HAVE CHEST PAINS AND WAS SUBSEQUENTLY HOSPITALIZED 
FOR HIS HEART ATTACK. DR, HAWN, CLAIMANT’S TREATING PHYSICIAN,
(DR. JACOBS IS NO LONGER PRACTICING MEDICINE IN EUGENE) WAS OF THE 
OPINION THAT CLAIMANT'S CONDITION WAS NOT CAUSED BY HIS WORK BUT 
WAS BROUGHT ABOUT BY THIS ARTERIOSCLEROTIC DISEASE. ALTHOUGH THERE 
WAS NO RELATIONSHIP, IN HIS OPINION, BETWEEN THE 1968, AND THE 1974 
INFARCTION, THE LATTER WAS A MANIFESTATION WHICH COULD BE EXPECTED 
FROM ARTERIOSCLEROTIC HEART DISEASE AND HAD BEEN FIRST MANIFESTED 
BY THE 1 9 6 8 INFARCTION.

The referee found no medical evidence to support the claim

FOR A NEW INJURY SUFFERED BY CLAIMANT ON JULY 2 2 , 1 9 74 .
On THE ISSUE OF WHETHER CLAIMANT HAD SUFFERED AN AGGRAVATION 

OF THE CONDITION WHICH HAD BEEN ACCEPTED AS COMPENSABLE BY THE FUND 
UNDER THE PROVISIONS OF ORS 6 5 6 . 8 02 IN 1 9 6 8 , THE REFEREE FOUND THAT 
HAD IT NOT BEEN ACCEPTED AS AN OCCUPATIONAL DISEASE THE EVIDENCE 
WOULD ONLY INDICATE THAT CLAIMANT HAD SUFFERED A NATURAL PROGRES
SION OF AN ARTERIOSCLEROTIC HEART DISEASE WHICH RESULTED IN A MYO
CARDIAL INFARCTI ON. HOWEVER, THE 1 9 6 8 H E AR T ATTAC K W AS ACCE PT E D 
AS AN OCCUPATIONAL DISEASE. ORS 656.802(1) ( B) , IN PART, PROVIDES 
THAT DISABILITY CAUSED BY ANY DISEASE OF THE LUNG OR RESP1TORY TRACT, 
HYPERTENSION OR CARDIOVASCULAR-RENAL DISEASE (UNDERSCORED) IS AN 
OCCUPATIONAL DISEASE. (EMPHASIS SUPPLIED).
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, The referee concluded that cardiovascular disease included

THE DISEASE OF ARTERIOSCLEROSIS AND THAT THE ARTERIOSCLEROSIS HAD 
TO BE ASSUMED BY HIM AS PART OF THE OCCUPATIONAL DISEASE WHICH WAS 
ACCEPTED BY THE FUND IN 1 96 8 . THE FUND DID NOT ACCEPT THE 1968 
HEART ATTACK ALONE, IT ACCEPTED THE CARDIOVASCULAR DISEASE AND THAT 
DISEASE, ACCORDING TO BOTH DR. JACOBS AND DR. HAWN, HAD WORSENED.

The BOARD, ON DE NOVO REVIEW, FINDS THAT WHEN THE FUND ACCEP
TED -C LAI M ANT * S OCC UPAT 1 ON AL Dl S EASE IN 1 96 8 BASE.D.UPON THE 1 FIRE
MEN’S PRESUMPTION1, IT ACCEPTED CLAIMANT’S CLAIM FOR HIS COMPLETE 
C ARDIOV ASC UL AR - RENAL CONDITION AND THAT THAT CONDITION HAS NOW 
WORSENED AND HAS RESULTED IN ANOTHER INFARCT. THE FINDINGS AND CON
CLUSIONS OF THE REFEREE ARE AFFIRMED.

ORDER
The ORDER OF THE REFEREE D AT E D S E PTE M B E R 2 , 1 9 7 5 IS AFFIRMED.

Claimant's counsel is awarded as a reasonable attorney’s

FEE-'FOR-HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-995 FEBRUARY 20, 1976 

LOREN ENGEL, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,

CLAIMANT1 S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

Claimant seeks board review of the-referee’s order which

AWARDED CLAIMANT AN ADDITIONAL 3 2 DEGREES FOR UNSCHEDULED LOW 
BACK DISABILITY, MAKING A CUMULATIVE AWARD OF 64 DEGREES EQUAL TO 
2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Claimant sustained a compensable injury on September 24,
1 97 3 WHEN HE SLIPPED AND FELL INJURING HIS LOW BACK. DR. GLAEDE, 
INITIALLY, SAW CLAIMANT AND PRESCRIBED HOT PACKS, CODEINE AND 
VALIUM — CLAIMANT WAS THEN REFERRED TO DR. MC HO LLIC K, AN ORTHO- 
PEDCST WHO DIAGNOSED A SPRAIN INJURY OF THE LOW BACK.

Claimant returned to the care of dr. glaede in December 1973 -
DR. GLAEDE FELT CLAI M ANT1 S CONDITION WAS NOT GOING TO IMPROVE AND 
REQUESTED CLAIMANT BE REFERRED TO THE DISABILITY PREVENTION DIVISION, 
DR. VAN OSDEL DIAGNOSED A C H R ON I C STR A I N , LEFT PARAVERTEBRAL MUSCLES 
AND LIGAMENTS SUPERIMPOSED ON AN OLD DEGENERATIVE DISC.DISEASE AT 
LI —2 —HE ALSO FOUND SOME EVIDENCE OF PSYCHOLOGICAL INTERFERENCE 
DURING THE .EXAMINATION, A PSYCHOLOGICAL EVALUATION REVEALED A GOOD 
PROGNOSIS FOR CLAIMANT’S RETURN TO GAINFUL EMPLOYMENT BASED UPON 
HIS WORK HISTORY AND RESOURCES.

Claimant has worked at a multitude of different types of

WORK, TOO NUMEROUS TO MENTION IN THIS ORDER. CLAIMANT INDICATED 
TO DR. PERKINS THAT HE HAD A RATHER STABLE WORK RECORD WITH PERIODS 
UP TO FIVE YEARS PER JOB, HOWEVER, HIS TESTIMONY INDICATED HE HAD 
HELD NO JOB .LONGER THAN ABOUT A .YEAR AND A HALF TO TWO YEARS AND 
THERE WAS AN INDICATION THAT ALCOHOLISM PLAYED A MAJOR ROLE IN THE 
FREQUENCY OF JOB CHANGES.
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The referee found that all of the occupations in which claim
ant HAD HAD EXPERIENCE REQUIRED A GOOD BACK. CLAIMANT CANNOT DO ANY 
HEAVY LIFTING AND PROLONGED SITTING AND STANDING AGGRAVATES THE PAIN 
IN HIS LOWER BACK AS DOES WALKING. DR. VAN OSDEL INDICATED CLAIMANT 
SHOULD NOT DO ANY HEAVY LIFTING OR REPETITIVE BENDING, STOOPING OR 
TWISTING.

• The REFEREE CONCLUDED THAT THE AWARD MADE BY THE DETERMIN

ATION ORDER ON APRIL 2 , 1 9 72 WHEREBY CLAIMANT RECEIVED 32 DEGREES
COR 10 PER CENT UNSCHEDULED LOW BACK DISABILITY DID NOT ADEQUATELY 
COMPENSATE HIM FOR THE LOSS OF EARNING CAPACITY RESULTING FROM HIS 
INDUSTRIAL INJURY, HE INCREASED THE AWARD TO 64 DEGREES.

ThE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER 
OF THE REFEREE.

ORDER

The order of the referee dated September 9, 1975 is affirmed.

WCB CASE NO. 75-1596 FEBRUARY 20, 1976 

CLEVELAND DAVIS, CLAIMANT
SAMUEL M. SUWOL, CLAIMANT’S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips,

Claimant requests board review of the referee’s order which
SUSTAINED THE DENIAL OF CLAIMANT’S CLAIM BY THE STATE ACCIDENT 
INSURANCE FUND.

On NOVEMBER 20, 1974, CLAIMANT, AN EMPLOYE OF COAST JANI

TORIAL SERVICE, WAS UNLOADING SUPPLIES OFF AN ELEVATOR WHEN THE 
DOOR CLOSED FROM THE LEFT - TO PREVENT IT FROM CLOSING CLAIMANT 
STRUCK IT WITH THE INSIDE OF HIS RIGHT KNEE. HE RECEIVED MEDICAL 
TREATMENT THAT DATE FOR A SPRAIN OF THE RIGHT KNEE.

His claim for compensation was denied by the fund January
20,1975.

Testimony by an official of the elevator company indicated

THE ELEVATOR DOORS GO FROM THE RIGHT SIDE TO THE LEFT, AND WILL 
OPEN AUTOMATICALLY WHEN A BEAM OF LIGHT IN THE DOORS IS BROKEN.
THE ELEVATOR HAD BEEN REGULARLY INSPECTED AND SERVICED AND WAS 
FULLY OPERABLE AT THE TIME IN QUESTION.

' The board finds, as did the referee, that the mechanics of

THIS ACCIDENT CANNOT BE CORRELATED WITH THE PHYSICAL FACTS AND 
THE ALLEGED ACCIDENT COULD NOT HAVE OCCURRED IN THE MANNER DE
SCRIBED BY CLAIMANT,

ORDER

The order of the referee dated September 17,19751s
AFFIRMED.

19 6-



WCB CASE NO. 75-910 FEBRUARY 20, 1976 

ROBERT DAHLSTROM, CLAIMANT
CHARLES PAULSON, CLAIMANT’S ATTY, .. .

JONES, LANG, KLEIN, WOLF AND SMITH,
DEFENSE ATTYS.

REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests board review of the referee’ s order 
which affirmed the employer's denial of claimant’s claim.

This claim has been denied successively by a hearing officer,
THE workmen’s COMPENSATION BOARD, THE CIRCUIT COURT AND THE COURT 
OF APPEALS ON THE GROUNDS THAT SAID CLAIM WAS UNTIMELY FILED. 
DAHLSTROM V. HUNTINGTON RUBBER MILLS (UNDERSCORED) , 12 OR APP 55
(JANUARY 19, 1 9 7 3 )

On FEBRUARY 13, 1975 CLAIMANT'S PRESENT COUNSEL WROTE THE

EMPLOYER THAT EVEN THOUGH THE CLAIM HAD PREVIOUSLY BEEN LITIGATED,
IN CASES WHERE THE EMPLOYER HAS ACTUAL KNOWLEDGE OF THE INJURY 
THE ONE YEAR LIMITATION ON FILING A CLAIM HAS NO APPLICATION, HE 
FORWARDED A REPORT OF INJURY ON A FORM 801 DATED THE SAME DAY AND,
ON MARCH 4 , 1 9 7 5 THE CLAIM WAS AGAIN DENIED AND CLAIMANT REQUESTED
A HEARING ON SAID DENIAL. THE EMPLOYER RESPONDED CONTENDING THAT , 
THE CLAIM DID NOT ARISE OUT OF OR IN THE SCOPE AND COURSE OF CLAIM
ANT' S EMPLOYMENT AND THAT THE CLAIM HAD BEEN UNTIMELY FILED AND 
THE FILING OF THE CLAIM WAS BARRED AS A RESULT OF THE PREVIOUS 
DECISIONS.

Claimant .had been injured on april 10, 1969,he did not make

A CLAIM FOR COMPENSATION UNTIL JULY 1 9 7 0 . THIS CLAIM WAS DENIED 
AND THE DENIAL WAS AFFIRMED BY THE HEARING OFFICER ON THE GROUND 
THAT CLAIMANT HAD FAILED, IN EFFECT, TO FILE A CLAIM AND REQUEST 
A HEARING WITHIN ONE YEAR OF THE ACCIDENT PURSUANT TO ORS 656.265 
AND ORS 6 5 6 . 3 1 9 .

After the board had affirmed the hearing officer, claimant’s
CONTENTIONS ON APPEAL WERE PRIMARILY BASED ON A RIGHT TO INTRODUCE 
NEW 'UNOBTAINABLE' EVIDENCE OR OBTAIN A REMAND TO THE H E ARING O FF I- 
CER FOR THE TAKING OF NEW EVIDENCE ON CLAIMANT’S ALLEGED MENTAL 
INCAPACITY WHICH MIGHT HAVE EXCUSED HIS FAILURE TO FILE THE CLAIM 
WITHIN ONE YEAR, CLAIMANT AGAIN FAILED TO OBTAIN RELIEF,

On NOVEMBER 2 , 1 9 7 0 THE COURT OF APPEALS HELD THAT PARA

GRAPHS (A) , ( B) AND (C) WERE INDEPENDENT OF EACH OTHER AND THE
CLAIM WOULD NOT BE BARRED IF ANY ONE OF SAID PARAGRAPHS WERE SATIS
FIED, WILSON V. STATE ACC. INS. FUND (UNDERSCORED) , 3 OR' APP ( 1 9 7 0 ), 
THEREFORE, A CLAIMANT IS NOT LIMITED TO ONE YEAR TO FILE HIS CLAIM 
IF HIS EMPLOYER HAS NOTICE OF HIS INJURY. THE CLAIMANT NOW. CONTENDS 
THAT IT WOULD BE INCONGRUOUS THAT HIS CLAIM SHOULD REMAIN. BARRED,
BY A PRIOR DECISION WHEN IF HE WAS NOW BEFORE THE REFEREE 'FOR THE 
FIRST TIME IT WOULD BE CONSIDERED TIMELY AND NOT BARRED.,

The REFEREE FOUND THAT THE PRIOR DECISION IN CLAIMANT'S CLAIM 
WAS RES JUDICATA, TO ALLOW RELITIGATION OF THE THRESHOLD ISSUE OF 
JURISDICTION NOW COULD OPEN THE DOOR TO INNUMERABLE LITIGATIONS 
INVOLVING ALL CASES AFFECTED BY JUDICIAL CONSTRUCTIONS OF THE LAW 
THAT DRASTICALLY CHANGE PREVIOUSLY ESTABLISHED CONSTRUCTIONS. -

The referee found that if claimant did not get a full, complete
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AND FAIR OPPORTUNITY TO LITIGATE ANY ISSUE UPON WHICH HIS RIGHTS DE
PENDED, IT MAY HAVE BEEN BECAUSE HE CHOSE TO PROVE INCAPACITY AS AN 
EXCUSE FOR LATE FILING RATHER THAN TO ATTACK THE CONSTRUCTION OF THE 
PROVISIONS OF ORS 65 6 .268 (4). THE OPPORTUNITY TO LITIGATE THE CON
STRUCTION OF BOTH ORS 656.268 AND 656.31 9 WAS AVAILABLE TO C LA I M ANT 
BUT HAD NOT BEEN TAKEN ADVANTAGE OF BY HIM IN HIS PREVIOUS HEARING.

The REFEREE CONCLUDED THAT THE CLAIM WAS BARRED BY THE PRIOR 
LITIGATION ON THE SAME POINT WHICH WAS ULTIMATELY AFFIRMED BY THE 
COURT OF APPEALS.

The BOARD, ON DE NOVO REVIEW, FINDS THE REFEREE'S INTERPRETA

TION OF THE FACTS AND THE LAW TO BE VERY WELL EXPRESSED AND AFFIRMS 
AND ADOPTS THE FINDINGS AND CONCLUSIONS OF THE REFEREE AS ITS OWN.

ORDER
The order of the referee dated august 29, 1975 is affirmed.

WCB CASE NO. 75-2382 FEBRUARY 20, 1976 

KATHERINE PETTEY BOTT, CLAIMANT
EDWARDS AND EDWARDS, CLAIMANT'S ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
DEFENSE ATTYS.

REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant seeks board review of the referee's order which

AFFIRMED THE SECOND DETERMINATION ORDER OF JUNE 9 , 1 9 7 5 .
Claimant sustained a compensable back injury on November 6,

1 9 6 9 WHILE WORKING AS A NURSE - HER CONDITION BECAME MEDICALLY 
STATIONARY AND THE CLAIM WAS CLOSED WITH THE AWARD OF 32 DEGREES.

In 1 9 7 4 CLAIMANT SUBMITTED A CLAIM FOR AGGRAVATION BASED 
UPON A REPORT FROM DR. KEIZER. HER CLAIM WAS REOPENED FOR FUR
THER MEDICAL CARE AND TREATMENT AND PAYMENT OF COMPENSATION, AS 
PROVIDED BY LAW, COMMENCING JANUARY 1 9 , 1 9 7 4 — THE CLAIM WAS AGAIN
CLOSED BY THE SECOND DETERMINATION ORDER DATED JUNE 9 , 19 7 5 WHICH
AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION FROM 
JANUARY 19, 1974 THROUGH APRIL 7, 1975 BUT NO ADDITIONAL AWARD
FOR PERMANENT TOTAL DISABILITY.

On JULY 1 1 , 1 9 7 5 CLAIMANT WAS EXAMINED BY DR, CHERRY, AN

ORTHOPEDIST. BASED UPON HIS EXAMINATION, DR. CHERRY ISSUED TWO 
REPORTS - ONE, ON JULY 1 5 , 1975 TO CLAIMANT' S ATTORNEY AND ONE,

DATED AUGUST 1 3 , 1 9 7 5 , TO LIBERTY MUTUAL INSURANCE COMPANY. BA
SICALLY, THE REPORTS WERE THE SAME AND THE SECOND REPORT CONCLUDED 
WITH THE STATEMENT ' I HEREBY REQUEST THAT HER CLAIM BE REOPENED 
FOR THE ABOVE SUGGESTED TREATMENT1. THE EMPLOYER DID REOPEN THE 
CLAIM AND MADE ITS FIRST PAYMENT OF TEMPORARY TOTAL DISABILITY 
COM PEN SAT I ON ON AUGUST 27, 1975 FOR THE PERIOD JULY 11, 1 9 7 5 TO
AUGUST 2 , 1 9 7 5 ,

The referee found claimant had failed to demonstrate a need

FOR IMMEDIATE MEDICAL TREATMENT, THAT THE REFERRAL TO THE PORTLAND 
PAIN CLINIC, SUGGESTED IN BOTH OF DR. CHERRY'S REPORTS, WAS ONLY FOR
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FURTHER EVALUATION AND THERE. WAS .NO ELEMENT OF IMMEDIACY INDICATED 
AS THE REPORTS RECEIVED FROM DR.. CHERRY INTRODUCED, NO NEW DIAGNOSIS.

The referee found that claimant had failed to sustain her bur
den OF PROVING AN UNREASONABLE DELAY IN REOPENING HER CLAIM BECAUSE 
THE,TWO REPORTS FROM DR. CHERRY WERE SOMEWHAT EQUIVOCAL AS TO THE 
EXISTENCE OF TEMPORARY TOTAL DISABILITY FROM JULY 11 , 1 97 5, FORWARD.
HE CONCLUDED THAT THE EMPLOYER HAD G1VENTLA1MANT THE BENEFIT OF 
THE DOUBT', IN ACCEPTING THE CLA1M..FOR PAYMENT OF TIME LOSS AND FOR 
A MEDICAL REOPENING ON THE RECOMMENDATION WHICH, .WAS ESSENTIALLY 
FOR EXPLORATION OF FURTHER POSSIBLE AVENUES OF DIAGNOSIS. THE CON
TENTION OF CLAIMANT THAT SHE WAS ENTITLED TO TEMPORARY TOTAL DIS
ABILITY COMPENSATION FROM APRIL 7 ,-1 97 5 TO DATE. WAS NOT SUPPORTED 
BY THE MEDICAL EVIDENCE,. - - , •

The REFEREE FURTHER CONCLUDED THAT THE EMPLOYER HAD VOLUN

TARILY REOPENED CLAIMANT1 STLAIM FOR .FURTHER MEDICAL CARE AND FOR 
THE PAYMENT OF TEMPORARY TOTAL .DISABILITY COMPENSATION AN D j THERE
FORE, CLAIMANT HAD ALREADY RECEIVED ALL OF THE COMPENSATION BENE
FITS. TO. WHICH SHE WAS ENTITLED BY LAW.

The board, on de novo review, affirms and adopts the findings
AND CONCLUSIONS OF. THE REFEREE. . ,

ORDER
The order of the referee dated September 23, 1975 is affirmed.

• . , * i ••

WCB CASE NO. 75-1320 FEBRUARY 23, 1976 

JAMYE-C. SMITH, CLAIMANT
GRANT, FERGUSON AND CARTER,

claimant' s ATTYS. ,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF . , \ . -

Reviewed by board members moore and Phillips.

The,.STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE'S. ORDER WHICH. AWARDED CLAIMANT 2 8 8 DEGREES FOR 90 PER. 
CENT UNSCHEDULED LOW BACK DISABILITY. , ■ -

Claimant was a 46 year old nurse's aide when she injured her

BACK CON JULY 2 2 1 9 7 2 ATTEMPTING TO TURN A PATIENT, SHE WAS FIRST
SEEN BY DR.. WEINMAN, AN ORTHOPEDIST, ON JULY 2 5 , 1 9 72 - HE DIAG
NOSED A LUMBAR SPRAIN AGGRAVATING DEGENERATIVE JOINT DISEASE, 
LUMBOSACRAL SPINE AND ESTIMATED CLAIMANT WOULD, SUFFER APPROXI- 
MATELY TWO WliEIJS.TIMI: LOSS. •

Claimant left medford for California and while there a lami
nectomy AND Disc EXCISION WAS .PERFORMED BY DR. FLORIO, AN ORTHO

PEDIC PHYSICIAN, IN MAY 1 9 7 3 . LATER CLAIMANT RETURNED-TO MEDFORD 
AND CAME UNDER THE CARE OF. DR. WILSON, ALSO AN ORTHOPEDIST.

In OCTOBER 1 9 73 DR. W I L SON NOTE D C LAI M ANT, WAS- SYMPTOM AT IC 
FROM PERSISTENT NERVE. ROOT IRRITATION ON THE COMPRESSION AND, . 
AFTER CONSULTATION. W ITH, DR,; . LUCE , A NEUROSURGEON, RECOMMENDED A 
LAMINECTOMY, DECOMPRESSION AND TWO LEVEL SPINAL FUSION. THE PRO
POSED SURGERY WAS D I SC U S,SE D ■ W ITH CLAIMANT WHO INDICATED THAT BE
CAUSE SHE WAS A JOHOVAH'S ( SIC) WITNESS, SHE COULDNOT SUBMIT TO THE
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SURGERY if it involved the possibility of a blood transfusion, neither

DR, WILSON NOR DR. LUCE FELT IT WAS WISE TO UNDERTAKE SURGERY UNDER 
SUCH CONDITIONS,

' In JANUARY 1 975 CLAIMANT WAS EXAMINED BY DR. HALFERTY AT THE 
DISABILITY PREVENTION DIVISION, HE FOUND HER MEDICALLY STATIONARY 
IN VIEW OF HER REFUSAL OF SURGERY, DR. HALFERTY WAS OF THE OPINION ' 
THAT THE IMPAIRMENT AS RELATED TO THE INDUSTRIAL ACCIDENT WAS IN 
THE RANGE OF- MODERATE, ON FEBRUARY 1 2 , 1 9 7 5 THE CLAIM WAS CLOSED
BY A DETERMINATION ORDER WHICH AWARDED CLAIMANT .16 0 DEGREES FOR 
50 PER CENT UNSCHEDULED LOW BACK disability.

On JUNE 24, 1 9 75 DR, WILSON COMMENTED THAT HE FELT THAT IF

CLAIMANT HAD HAD THE PROPOSED SURGERY AND ACHIEVED A GOOD RESULT 
THEREFROM', SHE, WOULD NOT HAVE BEEN ENTITLED TO AN AWARD EQUAL TO 
50 PER CENT, OF THE MAXIMUM. HE FELT HER RIGHT TO REFUSE SURGERY 
WAS UNQUESTIONABLE BUT THAT HER DISABILITY AS FAR AS LIFTING AND 
BENDING OCCUPATIONS WERE CONCERNED WAS QUITE SEVERE WITH HER PRE
SENT SYM PTOM ATOLOGY — CLAIMANT WOULD HAVE TO BE CONFINED TO A 
RATHER SEDENTARY TYPE OF INACTIVE OCCUPATION IN ORDER TO FUNCTION 

, AT ALL.

On JULY 17 , 1 97 5 DR, LUCE CLASSIFIED HER DISABILITY AS MODER

ATELY SEVERE.

At THE INITIAL DISCUSSION REGARDING THE PROPOSED SURGERY, • 
CLAIMANT’S ONLY RELUCTANCE WAS RELATED TO THE USE OF BLOOD TRANS
FUSIONS, BASED UPON HER RELIGIOUS BELIEFS, BUT AT THE HEARING SHE 
TESTIFIED THAT AFTER TALKING AGAIN WITH DR. LUCE, SHE CONCLUDED 
THAT THE RESULTS OF SURGERY WOULD BE SO QUESTIONABLE THAT SHE 
WOULD- NOT BE WILLING TO UNDERGO IT.

The REFEREE FOUND THAT AS A MATTER OF GENERAL KNOWLEDGE,
A SPINAL FUSION IS A VERY SERIOUS PROCEDURE AND THAT THERE CAN BE 
NO FIRM EXPECTATION OF. IMPROVEMENT IN THE. PHYSICAL STATUS OF A 
PARTICULAR PATIENT - HE CONCLUDED THAT CLAIMANT’S REFUSAL OF SUR
GERY WAS NOT UNREASONABLE WITHOUT TAKING INTO CONSIDERATION THE 
FACT. THAT CLAIMANT .BASED, INITIALLY, THE REFUSAL ON RELIGIOUS 
SCRUPLE S. .

■ The. REFEREE FURTHER FOUND THAT THE OBESITY MENTIONED IN THE 
MEDICAL REPORTS WAS NOT A SUBSTANTIALLY CONTROLLING FACTOR IN THE 
LEVEL OF CLAIMANT' S DISABILITY, CLAIMANT HAS COMPLETED THE 1 1 TH 
GRADE, SHE HAS BEEN MARRIED TWICE AND HAS H AD S IX C H l LDRE N, TWO 
OF WHOM LIVE WITH HER AT THE PRESENT TIME. HER WORK BACKGROUND 
CONSISTS OF SEASONAL CANNERY AND AGRICULTURAL WO.RK, A SALES CLERK 
IN.1A BAKERY SHOP AND WORKING, BRIEFLY, IN A BANK. BETWEEN 1950 
AND 1 9 6 5 SHE WAS OCCUPIED PRIMARILY WITH RAISING A FAMILY, SHE 
WORKED ABOUT ONE THIRD OF THE TIME. AFTER 1 9 6 5 SHE WORKED FOR A 
LITTLE MORE THAN A YEAR AS A NURSE’ S AIDE IN CALIFORNIA BUT DID NOT 
WORK AGAIN UNTIL 1 96 9 WHEN SHE WENT TO WORK FOR THE EMPLOYER.

Claimant has performed no work for pay since her industrial

INJURY. THE REFEREE FOUND THAT SHE HAD MARKED LIMITATIONS ON HER . 
ABILITY TO REMAIN..ON HER .FEET FOR ANY' EXTENDED PERIOD OF TIME, TO 
WALK- MORE THAN A BLOCK WITHOUT AGGRAVATING HER BACK PAIN AND WAS 
UNABLE TO SIT CONTINUOUSLY OR ASSUME ANY POSTURE WITHOUT CHANGING 
HER POSITION FROM Tl ME TO TIME, SHE HAS MARKED INABILITY TO BEND 
AND HAS TROUBLE LIFTING ANYTHING OF SUBSTANTIAL WEIGHT - SHE ALSO 
HAS DIFFICULTY SLEEPING ON ACCOUNT OF HER BACK PAIN,

A PSYCHOLOGICAL EVALUATION BY DR. PERKINS INDICATED THAT 
CLAIMANT COULD BE CONSIDERED AS A PERSON WHO WOULD RETURN TO WORK
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IF HER PHYSICAL HEALTH PERMITTED HER TO DO SO AND SHE FELT CAPABLE 
OF EMPLOYMENT. SHE WAS FELT TO BE A GOOD CANDIDATE, FOLLOWING 
TRAINING, FOR EMPLOYMENT AS A HOSPITAL ADMITTING CLERK OR RECEP
TIONIST IF ONLY VERY LITTLE CLERICAL ROUTINE, WERE INVOLVED.

The REFEREE, RELYING ON FERGUSON y. WOHL SHOE COMPANY (UNDER
SCORED), 11 OR APP 4 0 7 , FOUND THAT CLAIMANT COULD BE CONSIDERED AS 
A PERSON WILLING TO WORK BUT PHYSICALLY UNABLE TO UNDERTAKE A FULL 
TIME RETRAINING PROGRAM. ,

The referee concluded, considering claimant’s age, education,
INTELLIGENCE AND yV°RK EXPERIENCE IN CONTEXT WITH HER VERY SUBSTAN
TIALLY LIMITING PHYSICAL DISABILITY AND QUESTIONABLE ABILITY TO PHY
SICALLY TOLERATE A VOCATIONAL RETRAINING PROGRAM - MAKING THE PRO
JECTION CALLED FOR BY FERGUSON (UNDERSCORED) - THAT CLAIMANT HAD 
SUSTAINED A LOSS OF WAGE EARNING CAPACITY FAR GREATER THAN THAT FOR 
WHICH SHE HAD BEEN AWARDED. HE INCREASED THE AWARD OF 50 PER CENT 
TO 90 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED 
DISABILITY.

The board, on de novo review, affirms the findings and con
clusions OF THE referee. •.

ORDER
The order of the referee dated august 11, 1975 is affirmed. 

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 400 DOLLARS, PAYABLE BY STATE ACCIDENT INSURANCE FUND,

WCB CASE NO, 74—4344 FEBRUARY 24, 1976 

HAROLD MITCHELL, CLAIMANT
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT ■ _ . ■

Reviewed by board members wilson and moore.-

The employer seeks review by the board of the referee's 
order which disapproved the denial of claimant’s claim by the
STATE ACCIDENT INSURANCE FUND, REMANDED THE CLAIM TO THE FUND TO 
ACCEPT. AND PROVIDE CLAI MANT COMPENSATION PURSUANT TO THE. OCCUPA
TIONAL DISEASE LAW, ASSESSED A PENALTY OF 2 5 PER CENT OF THE TEM
PORARY TOTAL DISABILITY COMPENSATION TO WHICH CLAIMANT WAS ENTITLED 
AS OF THE DATE OF THE DENIAL AND ORDERED THE FUND TO PAY CLAIMANT1 S 
COUNSEL A REASONABLE ATTORNEY* S FEE.

Claimant was a 48 year old hearing aid repairman — after 9
YEARS ON THE JOB HE QUIT ON JULY 1 9 , 1 97 4 BUT WAS UNABLE TO OBTAIN
A CLAIM FORM (HIS EMPLOYER DID NOT PROVIDE WORKMEN'S COMPENSATION 
COVERAGE) UNTIL AUGUST I, 1 974. SO METIME PRIOR TO SE PTEMBER 2 4 ,
1 97 4 CLAIMANT RECEIVED A CHECK.FROM THE FUND IN THE AMOUNT OF
2 1.33 DOLLARS — HE HAS RECEIVED NO MONEY FROM THE FUND SINCE THEN.

On . NOVEMBER 25*1 974 THE FUND DENIED THE CLAIM ON THE GROUNDS 
THE AUDIOGRAMS REVEALED NO MEASURABLE LOSS OF HEARING ACUITY.
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Claimant is afflicted with a chronic anxiety neurosis which

BECAME SYMPTOMATIC AT LEAST 2 0 YEARS PRIOR TO THE DATE OF HIS CLAIM. 
EVENTUALLY, HE OBTAINED PROFESSIONAL HELP AND BY REDUCING HIS DAILY 
WORK LOAD HAD BEEN ABLE TO BRING THE LEVEL OF HIS SYMPTOMS DOWN. 
DURING THE YEAR PRIOR TO HIS TERMINATION CLAIMANT- HAD DRIFTED BACK 
INTO HIS OLD HABITS OF ASSUMING A GREATER WORK LOAD AND, ACCORDINGLY, 
HIS TENSIONS INCREASED.

Claimant contends the high frequency noise levels to which 
hearing aid testing subjected him daily increased his tensions to the 
point that he finally had to quit and that thereafter his noise- 
provoked symptoms subsided to A LOWER LEVEL AND HIS CONDITION IM
PROVED,

The referee found no medical evidence which indicated claim

ant HAD BEEN ADVISED HE HAD AN OCCUPATIONAL DISEASE BEFORE HE QUIT 
WORK BUT THAT CLAIMANT HAD FOR SOME TIME TOLD HIS SPECIAL CONSUL
TANTS THAT HIS JOB WAS RESPONSIBLE FOR HIS PROBLEMS AND THAT HE 
WANTED TO QUIT WORKING. DR. GORDON, A PSYCHIATRIST, SAW CLAIMANT 
FOUR TIMES BETWEEN SEPTEMBERS, 1973 AND JULY 1 2 , 1 9 74 . IT WAS
HIS OPINION THAT THE NOISE EXPOSURE AT CLAIMANT'S WORK WAS A MA
TERIAL CONTRIBUTING FACTOR IN AGGRAVATING CLAIMANT'S PREEXISTING 
ANXIETY NEUROSIS AND THAT IT WAS PROBABLE THAT CLAIMANT WOULD NOT 
BE ABLE TO RETURN TO THIS TYPE OF WORK. HE CONCEDED, HOWEVER, THAT 
CLAIMANT HAS LOWERED THE LEVEL OF HIS SYMPTOMS SINCE LEAVING HIS 
JOB AND, THEREFORE, THE RESULTS OF THE AGGRAVATION NO LONGER EXIST. 
THE REFEREE CONCLUDED THAT CLAIMANT'S PREEXISTING CHRONIC ANXIETY 
NEUROSIS WAS AGGRAVATED, EVEN THOUGH TEMPORARILY, BY HIS WORK AND 
THAT, THEREFORE, HE WAS ENTITLED TO COMPENSATION.

The REFEREE FOUND THAT CLAIMANT LEFT WORK ON JULY 19, 1974

BUT BECAUSE HIS EMPLOYER DID NOT COMPLY WITH THE LAW AND PROVIDE 
WORKMEN' S COMPENSATION INSURANCE FOR.HIS EMPLOYES, IT TOOK CLAIM
ANT UNTIL AUGUST 1 , 1 9 7 4 TO GET A CLAIM FORMALLY STARTED. THE
REFEREE CONCLUDED THAT THE CLAIMANT WAS ENTITLED TO PENALTIES FOR 
NONPAYMENT OF COMPENSATION FOR THIS PERIOD CHARGEABLE BACK TO THE 
EMPLOYER UNDER THE PROVISIONS OF ORS 656. 2 6.2 (3) (D) (8) . THE REFEREE 
FOUND THAT CLAIMANT WAS PAID 21,33 DOLLARS BETWEEN AUGUST 1, 1974
AND SEPTEMBER 24,; 1 9 7 4 ALTHOUGH THE CLAIM WAS NOT DENIED UNTIL 
NOVEMBER 2 5 , 1974. HE CONCLUDED THAT ANY ADDITIONAL COMPENSATION
TO WHICH CLAIMANT MIGHT BE ENTITLED FROM AND AFTER AUGUST 1 , 1974
WAS LIKEWISE SUBJECT TO PENALTY BECAUSE OF THE FUND'S FAILURE TO 
COM PLY WITH THE PROVISIONS OF ORS 656.262 (4) AND THAT CLAIMANT' S 
COUNSEL WAS ENTITLED TO A REASONABLE ATTORNEY1 S FEE.

With respect to the issue of timeliness of claim, the referee
FOUND THAT CLAIMANT HAD KNOWN OF HIS CONDITION FOR YEARS AND FELT 
THAT HIS JOB CAUSED IT - HOWEVER, HE DID NOT BECOME DISABLED IN THE 
SENSE THAT HE WAS UNABLE TO CONTINUE WORKING UNTIL JULY 1 9 , 1 9 7 4 NOR
DID ANY DOCTOR TELL HIM THAT HE HAD AN OCCUPATIONAL DISEASE BEFORE 
THAT DATE. THE REFEREE FURTHER FOUND THAT CLAIMANT HAD SIGNED HIS 
CLAIM FOR OCCUPATIONAL INJURY OR DISEASE WITHIN ONE MONTH AFTER HE 
BECAME DISABLED AND HIS CLAIM WAS NOT BARRED.

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE CONCLU
SIONS OF THE REFEREE.

ORDER
The order of the referee dated june 24 , 1975 is affirmed. 

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM
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OF 3 5 0 DOLLARS, PAYABLE IN THE FIRST INSTANCE BY THE ST'ATE ' ACCIDENT ' 
INSURANCE FUND AND RECOVERABLE FROM PORTLAND HEARING AID 'GENTE'R V'IV,V 
INC, BY THE WORKMEN’S COMPENSATION BOARD UNDER THE PROVISIONS OF ' 
ORS 6 5 6 . 0 54 , '

WCB CASE NO. 75—2283 <

DONALD. MAUGK, ^CLAIMANT
BAILEY, DOBLIE AND BRUNN,

claimant’s ATTYS.
PHILIP MONGRAIN, DEFENSE ATTY, : 
REQUEST FOR REVIEW BY CLAIMANT'

..FEBRUARY 24 < 1 976
>, \i 4 r / r. >"C

\/ * •' K • , : • '• J -i H -4
,r . • . ' -< • Jr* r. - ; A 3*1

Re VIEWED BY BOARD MEMBERS WILSON AND MOORE.

Claimant seeks board review of the referee’s order which 
AFFIRMED THE DETERMINATION ORDER MAILED MARCH 13 ,' :1 9 75 WHEREBY 
CLAIMANT WAS AWARDED 1 3 AND ONE HALF DEGREES FOR 2 2 AND ONE HALF 
PER CENT LOSS OF HEARING IN HIS LEFT EAR.

\ CLAIMANT;' A 6 1 YEAR OLD WELDER, WAS INJURED ON ' MAY 1 , 197 1

WHEN SOME HOT METAL FELL INTO HIS LEFT EAR AND PERFORATED HIS EAR 
DRUM. HE WAS TREATED BY DR. CONWAY AND IN OCTOBER 1 9,7.1 aA .TYMPANO
PLASTY OF THE LEFT EAR WAS PERFORMED. - ' «C . . > • -

On NOVEMBER 21 , 1974 DR. CONWAY INDICATED IN HIS FINAL' REPORT
THAT CLAIMANT HAD HAD DIFFICULTY WITH HIS EAR SINCE H IS i EAST V I SIT 
IN JANUARY 1 9 72 , THAT IT REMAINED SOMEWHAT OF A PROBLEM fb'HIM BUT 
HE DID NOT HAVE ANY DRAINAGE OR PAIN. THERE WAS SOME PERSISTENT 
HIGH PITCH TINNITUS. EXAMINATION OF THE EAR. REVEALED A WELL HEALED 
SURGICAL PROCEDURE ON THE LEFT SIDE WITH A SMALL RETENTION CYST AT 
THE ANTERIOR INFERIOR-EXTENT OF THE CANAL AND 'SLIGHT LATERAL HEAL
ING OF THE TYMPANIC GRAFT. AUDIOMETRIC EVALUATION REVEALS A STABLE 
LEVEL AT APPROXIMATELY 35 DECIBELS THROUGH THE FREQUENCIES BELOW 
2,000 CYCLES IN THE LEFT EAR AND A LEVEL OF APPROXIMATELY 1 5 DECIBELS 
BELOW 2 , 000 CYCLES IN THE RIGHT EAR. AT AND ABOVE 2 , 00 0 CYCLES,
THERE WAS EVIDENCE .OF ACOUSTIC TRAUMA^-I.E, PERSISTENT HIGH PITCH 
TINNIT1S. V'/-.-. ..>\W V=v;.A.' . : A ; rf-MM'.il. i':-> •

Based on this examination'the determination order was issued

ON MARCH 1 3 , 1 9 7 5 . > i . • . . '

On JULY 1 4 , 1 9 7 5 CLAIMANT WAS EXAMINED BY DR. SWANCUTT.

THE EXAMINATION INDICATED THE RIGHT EAR DRUM TO BE NEGATIVE AND THE 
LEFT EAR DRUM WAS QUITE THICKENED BUT IT APPEARED INTACT. AN AUDIO- 
GRAM SHOWED A HIGH TONE SENSORY NEURAL LOSS, BILATERALLY, WITH A 
CONDUCTIVE LOSj IN THE LOWER FREQUENCIES, BILATERALLY, WHICH WAS 
MORE MARKED ON THE: LEFT. A COMPUTATION OF THE LOSS REVEALED A 
2 1 PER CENT LOSS ON THE RIGHT WITH A 3 4 PER CENT LOSS ON THE LEFT 
OR BINAURAL LOSS OF 2 4 PER CENT, DR. SWANCUTT FELT THAT THE LOSS 
ON THE LEFT MIGHT WELL BE ASSOCIATED WITH THE: INDUSTRIAL INJURY, 
HOWEVER, THE LOSS ON THE RIGHT WAS NOT, IN ACL' PROBAB IlilTY,- ASSO
CIATED WITH THAT INJURY. SUBSEQUENTLY, DR; SWANCUTT STATED THAT 
SOME OF THE LOSS IN THE LEFT EAR PROBABLY COULD B E - AS SOC l ATE D WITH 
THE INJURY BUT IT WAS IMPOSSIBLE TO DETERMINE EXACTLY HOW MUCH OF 
HIS HEARING LOSS IN THE LEFT EAR COULD BE THE RESULT OFTHE' INJURY 
INASMUCH AS HE HAS HAD A LOSS ON THE RIGHT ALTHOUGH NOT AS SEVERE.

The REFEREE FOUND THAT THE 3 4 PER CENT LOSS OF* HEARING IN THE. 
LEFT EAR MUST BE CONSIDERED WITH THE 2 1 PER CENT LOSS IN THE RIGHT
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EAR THAT APPARENTLY PREEXISTED THE INDUSTRIAL INJURY - HE FELT IT 
WAS REASONABLE TO ASSUME THAT SOME HEARING LOSS WAS ALSO PRESENT 
IN THE LEFT EAR PRIOR TO THE INJURY. THE REFEREE CONCLUDED THAT THE 
AWARD OF 2 2 AND ONE HALF PER CENT LOSS OF HEARING AWARDED CLAIMANT 
WAS SUFFICIENT TO COMPENSATE CLAIMANT FOR THE LOSS OF FUNCTION 
CAUSED BY THIS SCHEDULED DISABILITY.

The referee concluded that with respect to the tinnitus, the 
EVIDENCE DID NOT INDICATE IT WAS DISABLING ~ IT MIGHT BE UNCOMFORT
ABLE BUT IT DID NOT AFFECT CLAIMANT1 S ABILITY TO WORK OR HAVE ANY 
EFFECT ON HIS HEARING ABOVE THAT FOR WHICH CLAIMANT HAD BEEN COM
PENSATED BY THE AWARD FOR HIS SCHEDULED DISABILITY.

The BOARD, ON DE NOVO REVIEW, FINDS NO MEDICAL REPORTS CON- 
TRAD ICTING THOSE UPON WHICH THE REFEREE RELIED AND AFFIRMS AND 
ADOPTS THE FINDINGS AND CONCLUSIONS REACHED BY THE REFEREE.

ORDER

The order of the referee dated September 25, 1975 is affirmed.

WCB CASE NO. 74-4139 FEBRUARY 24, 1976 

JAMES BIASI, CLAIMANT
BROWN, BURT AND SWANSON,

claimant’s ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests board review of the referee’s order which

AFFIRMED THE DETERMINATION ORDER MAILED OCTOBER 2 9 , 1 97 4 WHEREBY
CLAIMANT WAS GRANTED AN AWARD FOR 3 0 DEGREES FOR 2 0 PER CENT LOSS 
OF THE LEFT LEG.

Claimant sustained a compensable injury on. august 24 , 1972

WHEN HE BUMPED HIS LEFT KNEE AGAINST A WALL PARTITION IN THE OFFICE 
WHERE HE WAS EMPLOYED BY THE S1LVERTON POLICE DEPARTMENT. DR. 
DAVIES, ON AUGUST 3 0 , 1 9 72 , DIAGNOSED A CONTUSION OF THE LEFT KNEE
WITH SYNOVITIS. CLAIMANT CONTINUED TO EXPERIENCE PAIN WITH ’POPPING’ 
IN HIS LEFT KNEE AND IN OCTOBER 1 97 2 , TERMINATED HIS EMPLOYMENT.

Claimant was seen, on referral, by dr. Stanford, an ortho
pedist, ON NOVEMBER 2.7 , 1 9 7 2 AND A LITTLE MORE THAN A YEAR LATER
DR. STANFORD PERFORMED AN ARTHROTOMY AND MEDIAL MENISCECTOMY ON 
CLAIMANT’S LEFT KNEE. CLAIMANT CONTINUED TREATMENT WITH DR. 
STANFORD WHO REPORTED, ON APRIL 18, 1974, THAT C LAI M ANT HAD SOME
EMOTIONAL INSTABILITY WHICH HAD SLOWED DOWN HIS RECOVERY AND THAT 
CLAIMANT WAS STILL APPREHENSIVE ABOUT THE USE OF HIS LEG. ON 
JULY 1 2 , 1 9 74 DR. STANFORD REPORTED THAT CLAIMANT HAD IMPROVED A
GREAT DEAL AND HE FELT THAT CLAIMANT COULD GO BACK TO WORK AND 
COULD DO ALMOST ANY TYPE OF WORK EXCEPT THE MORE VIGOROUS TYPE 
WHICH HE, AS A POLICEMAN, HAD SOMETIMES BEEN REQUIRED TO DO.

On SEPTEMBER 9 , 1 97 4 DR. HARWOOD, ON THE MEDICAL STAFF OF

THE STATE ACCIDENT INSURANCE FUND, EXAMINED CLAIMANT. HE FOUND 
NO IMPAIRMENT IN CLAIMANT’S LEFT LOWER EXTREMITY, ALL RANGE OF 
MOTION WAS NORMAL AND MUSCLE STRENGTH IN THE KNEE JOINT REGION 
AND THE SENSATION WAS NORMAL. HE NOTED THAT CLAIMANT* S ANXIETY
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ABOUT RETURNING TO WORK WAS A TRAIT PECULIAR TO CLAIMANT* S PERSON

ALITY AND NOT DUE TO ANY ACTUAL OR REAL PHYSICAL IMPAIRMENT. DR. 
STANFORD SUBSEQUENTLY READ DR. HARWOOD* S OPINION AND AGREED WITH 
IT ALTHOUGH HE FELT THAT CLAIMANT WAS GENERALLY DEPRESSED AND HE 
WOULD PREFER TO GET CLAIMANT BACK TO WORK BEFORE THE CLAIM Wj^S 
CLOSED. THE CLAIMANT* S CLAIM WAS CLOSED ON OCTOBER 2 9 , 1 9 7 4 WITH

AN AWARD OF 2 0 PER CENT LOSS OF THE LEFT LEG.

Claimant testified that his current symptoms consist of a

MILD PAIN in his LEFT LEG FROM THE KNEE ALL THE WAY UP TO HIS HIP 
WHICH BECOMES SEVERE WITH ACTIVITIES SUCH AS WALKING UP A SLOPE, 
LIFTING OR CARRYING HEAVY ITEMS, GOING. UPSTAIRS BACKWARDS OR GET
TING IN AND OUT OF A CAR. HE CANNOT WALK, HE TESTIFIED, MORE THAN 
A BLOCK WITHOUT SITTING DOWN TO REST - HE IS APPREHENSIVE THAT HIS 
LEG WILL TWIST AND BUCKLE UNDERNEATH HIM, THIS HAS HAPPENED TWICE 
AND CAUSED HIM TO BE VERY CAREFUL IN STEPPING DOWN ON HIS RIGHT LEG 
FIRST. CLAIMANT CONTENDS HE IS ENTITLED TO AN AWARD FOR UNSCHED
ULED DISABILITY BECAUSE OF THE HIP DISCOMFORT.

The referee found nothing in the medical reports which men
tioned ANY INJURIES TO OR ANY DISABILITY RELATED TO THE CLAIMANT* S 
HIP. CLAIMANT TESTIFIED THAT THE PAIN HE EXPERIENCED WAS FROM HIS 
KNEE UP TO HIS HIP, THE REFEREE CONCLUDED, BASED UPON THE EVIDENCE 
IN THE RECORD, CLAIMANT HAD SUFFERED NO INJURY TO, OR HAD ANY DIS
ABILITY IN, HIS HIP, THEREFORE, HE WAS NOT ENTITLED TO AN AWARD FOR 
UNSCHEDULED DISABILITY.

Bas ED ON THE MEDICAL TESTIMONY AND THE TESTIMONY OF THE CLAIM 
ANT, CLAIMANT* S LOSS OF FUNCTION AND USE OF THE LEFT KNEE HAS BEEN 
ADEQUATELY COMPENSATED BY THE AWARD OF 3 0 DEGREES FOR 2 0 PER CENT 
OF THE MAXIMUM FOR HIS SCHEDULED DISABILITY.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED AUGUST 27, 1 975 IS AFFIRMED.

WCB CASE NO. 75-1101 FEBRUARY 24, 1976 

S. TONY ZARBANO, CLAIMANT
FLAXEL, TODD AND FLAXEL,

claimant's attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests review by the
BOARD OF THE REFEREE’ S ORDER WHICH REMANDED TO IT CLAIMANT* S CLAIM 
FOR ACCEPTANCE AND PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, 
FROM THE DATE OF THE INJURY UNTIL CLOSURE IS AUTHORIZED PURSUANT 
TO ORS 656.268.

Claimant is 47 years old and has spent approximately 26 years

OF HIS LIFE DOING LAW ENFORCEMENT WORK, BOTH MILITARY AND CIVIL.
IN 197 1 HE BECAME SHERIFF OF COOS COUNTY, HAVING SERVED THE PREVIOUS 
EIGHT YEARS AS CHIEF OF POLICE IN NORTH BEND. CLAIMANT WAS SHERIFF 
BETWEEN 1971 AND 1 9 7 4 .
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The referee found that claimant approached his job In law 
enforcement work on a very personally involved basis and worked
LONG HOURS, QUITE OFTEN 12 HOURS A DAY ON A 7 DAY PER WEEK BASIS.
HE HAD BEEN INVOLVED IN VARIOUS INCIDENTS WHICH WERE QUITE DANGEROUS 
AND THREATS HAD BEEN MADE UPON HIS LIFE AND AGAINST HIS FAMILY. IN 
ADDITION TO HIS DUTIES OF. ENFORCING CRIMINAL LAW CLAIMANT WAS TAX 
COLLECTOR FOR THE COUNTY AND WAS ALSO RESPONSIBLE FOR MAINTAINING 
THE COUNTY JAIL, A CONSTANT PROBLEM*

Claimant’s personal secretary during his term as sheriff, and

ALSO WHILE HE WAS WITH THE NORTH BEND POLICE DEPARTMENT, TESTIFIED 
THAT SHE KNEW CLAIMANT AT NORTH BEND AND, AFTER HE FIRST BECAME 
SHERIFF HE WAS A VERY ACTIVE PERSON WITH NO PHYSICAL LIMITATIONS BUT 
COMMENCING IN .1-9 7 3 SHE OBSERVED CHANGES IN CLAIMANT - HE BEGAN TO 
COMPLAIN OF NOT FEELING WELL AND OF HAVING PAIN IN HIS CHEST WHICH 
RADIATED INTO:HIS SHOULDER AND HE ALSO LIMITED SOME OF HIS ACTIVI
TIES THEREAFTER. CLAIMANT’S CONDITION WORSENED AND IN MAY 1 9 74 HE 
WAS SEEN BY DR. CHIAPUZIO WHO DIAGNOSED A HIATAL HERNIA. IN DECEM
BER 1 9 7 4 CLAIMANT SOUGHT THE SERVICES OF DR. OELKE, COMPLAINING OF 
CHEST PAIN WHEN HE WAS UNDER STRESS AND E SPEC 1 ALLY AFTER EATING.
AN ANGIOGRAPHY WAS PERFORMED AND AN ARTERIOSCLEROTIC CORONARY 
VASCULAR DISEASE WAS DIAGNOSED, ON DECEMBER 2 0 , 1 9 7 4 DR. BALDWIN
PERFORMED A FOUR—VESSEL CORONARY BYPASS.

Claimant filed a claim which was denied by the fund as a con
dition NOT RESULTING FROM CLAIMANT'S JOB ACTIVITIES.

The referee correctly stated that a medically complicated

PROBLEM SUCH AS IS PRESENTED IN HEART CASES REQUIRES RELIANCE UPON 
MEDICAL EXPERTISE AND, UNFORTUNATELY, THERE IS A VAST AREA OF DISA
GREEMENT BETWEEN THE MEDICAL EXPERTS IN THE FIELD OF CARDIOLOGY AS 
TO MEDICAL CAUSATION, THE SOLE ISSUE IN THIS PARTICULAR CASE.

Dr, GRISWOLD FELT THAT THERE WAS NO DATA TO SUPPORT A FINDING 
THAT THE ON-THE-JOB ACTIVITIES AS.A SHERIFF AGGRAVATED OR ACCELERATED 
CLAIMANT'S ATHEROGENESIS - THAT THERE IS NO GOOD MEDICAL EVIDENCE 
TO SUPPORT THE CONTENTION THAT CHRONIC STRESS ACCELERATES ATHERO
SCLEROSIS. DR. GRISWOLD DID NOT EXAMINE OR TREAT CLAIMANT PRIOR TO 
OR FOLLOWING THE DISCOVERY OF CLAIMANT’ S DISEASED HEART CONDITION.
HE WAS FURNISHED COPIES OF MOST OF THE MEDICAL DOCUMENTS AND HOS
PITAL RECORDS INVOLVED,

Dr. BALDWIN, ON THE OTHER HAND, ALSO A PRACTITIONER IN THE 
FIELD OF VASCULAR SURGERY, EXAMINED AND TREATED CLAIMANT BOTH PRIOR 
TO AND AFTER THE SURGERY, HE DIAGNOSED THE ATHEROSCLEROSIS AND PER
FORMED THE BYPASS SURGERY. HIS OPINION IS DIAMETRICALLY OPPOSED TO 
THAT EXPRESSED BY DR, GRISWOLD. HE BELIEVES THAT THE JOB STRESS IN 
CLAIMANT’S CASE WAS A MATERIAL CONTRIBUTING FACTOR IN THE DEVELOP
MENT OF THE INVOLVED DISEASE. AFTER LISTING SEVERAL PRECIPITATING 
FACTORS OF HEART DISEASE - NAMELY, SMOKING, ALCOHOL, DIABETES, 
DIETARY HABITS AND OBESITY, HYPERTENSION, FAMILY HISTORY, AND STRESS, 
HE POINTED TO THE ABSENCE OF ALL THESE FACTORS IN CLAIMANT'S CASE 
EXCEPT FOR THE' STRESS AND THE DIET AND WEIGHT.

The referee concluded, based upon dr. Baldwin's opinion and

EXPLANATION THEREFOR, THAT CLAIMANT HAD SUSTAINED HIS BURDEN OF 
PROOF iN ESTABLISHING MEDICAL CAUSATION AND, THEREFORE, CLAIMANT’S 
CLAIM SHOULD HAVE BEEN ACCEPTED AS A COMPENSABLE CLAIM BY THE FUND, 
HE REMANDED THE CLAIM TO THE FUND AND DIRECTED THE FUND TO PAY 
claimant's ATTORNEY A REASONABLE ATTORNEY’S FEE PURSUANT TO ORS. 
656.386(1).
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The board, on de novo review, aff.irms and adopts “the finpings

( AND. CONCLUSIONS OF THE REFEREE,

ORDER
The order of the referee dated October 31 , 1975 is affirmed. 

The claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM 
OF 450 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

VVCB CASE NO. 74-4690 FEBRUARY 25, 1976

IN THE MATTER OF THE COMPENSATION OF
PETER J. GEIDL, CLAIMANT
AND THE COMPLYING STATUS OF

INTERNATIONAL RACEWAY PARKS, INC.,
DBA PORTLAND INTERNATIONAL RACEWAY, EMPLOYER 

SANFORD KOWITT, CLAIMANT'S ATTY.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and Phillips.

The state accident insurance fund requests review by the

BOARD OF THE REFEREE1 S ORDER WHICH REMANDED TO IT CLAIMANT' S CLAIM 
TO BE ACCEPTED FOR THE PAYMENT OF BENEFITS, AS PROVIDED BY LAW, UN
TIL CLOSED PURSUANT TO ORS 656.268 AND FURTHER DIRECTED THE FUND 
TO PAY CLAI M ANT1 S ATTORNEY FEE UNDER THE PRO VISIONS OF ORS 656 . 262 (8) 
AND 656.382 (1) . THE FUND WAS INSTRUCTED TO FOLLOW THE PROVISIONS 
OF OAR 5 2 -0 5 0 FOR REIMBURSEMENT OF CLAIM COSTS AND ADMINISTRATIVE 
EXPENSES BUT WAS NOT ENTITLED TO REIMBURSEMENT FOR THE ATTORNEY 
FEE.

Claimant is a 2 1 year old man who performed various services

FOR THE EMPLOYER DURING 1 9 73 WITHOUT RECEIVING ANY SALARY. IN APRIL 
1 9 7 4 IT WAS AGREED HE WOULD BE PAID 10 DOLLARS FOR HELPING WITH THE 
RACES ON WEDNESDAY EVENINGS AND 15 DOLLARS FOR HELPING WITH THE 
RACES ON SATURDAYS. ON MAY 3 , 1 9 7 4 , A FRIDAY, CLAIMANT WAS HAUL
ING AND PLACING SOME SNOW FENCES AROUND THE RACE TRACK AREA TO 
CONTROL THE CROWD DURING THE RACES THE FOLLOWING DAY. CLAIMANT 
USED A TRUCK BELONGING TO THE CITY OF PORTLAND WHICH THE EMPLOYES 
OF THE EMPLOYER HAD USED ON SEVERAL OCCASIONS TO MOVE THE FENCES 
WHEN NECESSARY. WHILE INVOLVED IN UNLOADING THE FENCES, CLAIMANT 
INJURED HIS BACK.

The referee found that during claimant's employment the

EMPLOYER WAS A NONCOMPLYING EMPLOYER. A PROPOSED AND FINAL ORDER 
NOTICE, ISSUED JULY 26, 1974, DECLARING THE EMPLOYER TO BE A NON
COMPLYING EMPLOYER FOR THAT PERIOD OF TIME HAD NOTIFIED HIM OF HIS 
RIGHT TO REQUEST A HEARING. NO SUCH REQUEST WAS MADE. ON SEPTEM
BER 1 1 , 1 9 74 COMPLIANCE DIVISION OF THE BOARD MAILED THE FUND A
LETTER REFERRING CLAIMANT'S CLAIM TO IT FOR ACTION AS OUTLINED IN 
OAR 4 3 6 -5 2 -0 1 0 TO 4 3 6 -5 2 -06 0, THE FUND INTERVIEWED BOTH THE CLAIM
ANT AND THE MANAGER OF, THE EMPLOYER, A STATEMENT SIGNED BY CLAIM
ANT INDICATED THAT THE WORK HE WAS PAID TO DO CONSISTED OF ODD JOBS 
PREPARING FOR AND DURING THE RACES AND THAT ONE SPECIFIC JOB WAS 
PLACING OF SNOW FENCES FOR CROWD CONTROL - THE STATEMENT SIGNED 
BY THE MANAGER OF THE EMPLOYER STATED CLAIMANT WAS EMPLOYED UNDER 
HIS SUPERVISION TO WORK ONLY DURING THE EVENTS WHEN THE GATES OPENED
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FOR THE RACE AND WORKED ONLY DURING THE RACING HOURS, THAT HE
WAS NOT UNDER HIS CONTROL ON FRIDAY, MAY 3 , 1 9 74 . \

On NOVEMBER 7 , 1 9 7 4 THE FUND MAILED CLAIMANT A LETTER OF

DENIAL STATING CLAIMANT WAS NOT EMPLOYED UNDER THE COVERAGE OF 
THE WORKMEN’S COMPENSATION LAW AND HE WAS NOT INJURED DURING THE 
COURSE AND SCOPE OF HIS EMPLOYMENT.

The employer conceded he was in a noncomplying, status at

THE TIME OF THE INJURY AND DID NOT CONTEST THE COMPENSABILITY OF 
THE CLAIM - HOWEVER, THE FUND AND THE BOARD TOOK THE POSITION THAT 
THE CLAIM WAS NOT COMPENSABLE.

The referee found that several young mem hung around the
RACE TRACKS AND PERFORMED ODD JOBS FOR THE EMPLOYER JUST FOR THE 
OPPORTUNITY OF BEING NEAR THE ACTIVITIES INVOLVED IN PREPARING FOR 
AND PUTTING ON THE. RACES AND THAT THIS IS WHAT CLAIMANT DID DURING 
1 9 7 3 . HOWEVER, IN APRIL 1 9 7 4 AN AGREEMENT WAS ENTERED INTO WHERE
BY CLAIMANT WAS TO BE PAID FOR CERTAIN DUTIES. THE FACT THAT CLAIM
ANT WAS NOT SUPERVISED BY THE EMPLOYER1 S MANAGER ON THE DAY OF THE 
INJURY WAS OF LITTLE CONSEQUENCE AS THE WORK WAS VERY ROUTINE AND 
WAS CUSTOMARILY PERFORMED THE DAY PRIOR TO THE RACES. THE REFEREE 
CONCLUDED, AFTER CONSIDERING ALL OF THE EVIDENCE, THAT CLAIMANT1 S 
CLAIM OCCURRED DURING THE SCOPE AND COURSE OF HIS EMPLOYMENT AND 
WAS THEREFORE COMPENSABLE.

On THE QUESTION AS TO WHO IS RESPONSIBLE FOR CLAIMANT'S 
ATTORNEY’S FEES, CLAIMANT HAVING PREVAILED, THE REFEREE, RELYING 
UPON ORS 656.054(1) AND 656.262 (l) , CONCLUDED THAT THE C LA IM 
FOR COMPENSATION SHOULD HAVE BEEN PROCESSED BY THE FUND IN THE 
SAME MANNER AS IF CLAIMANT HAD BEEN EMPLOYED BY A CONTRIBUTING 
EMPLOYER AND THE RESPONSIBILITY OF PROCESSING CLAIMS OF A CONTRI
BUTING EMPLOYER IS THE RESPONSIBILITY OF THE FUND. OAR 6 5 -0 5 0 
PROVIDES FOR REIMBURSEMENT TO THE FUND FOR COSTS INCURRED IN 
HANDLING CLAIMS FOR INJURED WORKMEN OF NONCOMPLYING EMPLOYERS, 
HOWEVER, 52 -0 50(1) ( C) SPECIFICALLY STATES THAT FEES AND SUMS 
PAID UNDER ORS 656.262 AND 656,382(1) ARE NOT REIMBURSABLE. '

The referee concluded that the manner in which claimant’s

CLAIM WAS DENIED BY THE FUND CONSTITUTED AN UNREASONABLE REFUSAL 
TO PAY COMPENSATION AND, UNDER THE PROV1SIONS OF ORS 656.2 62 (8)
AND 656.382 (1 ), DIRECTED THE FUND TO PAY CLAI MANT* S ATTORNEY A 
REASONABLE FEE,.

The.BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS IN ITS 
ENTIRETY THE ORDER OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED SEPTEMBER 23 , 1975 IS AFFIRMED

Claimant’s counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 0 0 DOLLARS, PAYABLE BY STATE ACCIDENT INSURANCE FUND AND FOR 
WHICH STATE ACCIDENT INSURANCE FUND IS NOT ENTITLED TO REIMBURSE
MENT BY THE workmen’s COMPENSATION BOARD;
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WCB CASE NO. 75-4350 FEBRUARY 25, 1976 

NICHOLAS R. GILLANDER, CLAIMANT
ROD KIRKPATRICK, CLAIMANT1 S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

Claimant requests board review of the referee's order which

APPROVED THE DENIAL OF CLAIMANT1 S CLAIM BY THE FUND AND TERMINATED 
PAYMENT BY THE FUND OF TEMPORARY TOTAL DISABILITY COMPENSATION ON 
AUGUST 28, 1974,

On FEBRUARY 1 1 , 1 9 74 CLAIMANT SUFFERED AN EPISODE OF ANGINA

FOR WHICH HE FILED A CLAIM - ON MARCH 2 7 , 1 9 7 4 THE FUND ACCEPTED
CLAIMANT' S CLAIM FOR ANGINA BUT DENIED RESPONSIBILITY FOR A PRE
EXISTING ATHEROSCLEROTIC CONDITION, ITS SUBSEQUENT TREATMENT AND 
ANY EVENTUAL DISABILITY WHICH MIGHT RESULT THEREFROM, CONTENDING 
SUCH WERE NOT NOW NOR WOULD THEY BE RELATED TO CLAIMANT'S WORK 
ACTIVITY. CLAIMANT DID NOT APPEAL FROM THIS DENIAL.

Claimant had been apparently in good health although he had
HAD SOME CHEST PAINS IN THE YEAR PRECEDING FEBRUARY 1 1 , 1 974. AFTER
HE WAS RELEASED FROM THE HOSPITAL ON FEBRUARY 1 7 , 1 9 74 CLAIMANT
WAS FREE OF PAIN FOR THE MOST PART BUT SUFFERED ' EASY FATIGUAB1LITY* 
WHICH PREVENTED HIM FROM RETURNING TO WORK. AFTER OVEREXERTING 
HIMSELF AND OVEREATING AT A PARTY AND AFTER HAVING SUFFERED FROM 
HIGH ALTITUDE EXPOSURE AT CRATER LAKE, CLAIMANT WAS AGAIN HOSPI
TALIZED WITH SEVERE SYMPTOMS WHICH EVENTUALLY LED TO A DIAGNOSIS 
OF HEART ATTACK. ON SEPTEMBER 1 4 , 1 9 74 A DOUBLE SAPHENOUS VEIN
BYPASS WAS PERFORMED.

On NOVEMBER 1 5 , 1 9 74 THE FUND DENIED RESPONSIBILITY FOR THE

BYPASS SURGERY.

Bot H DR. KLOSTER AND DR. WYSHAM, SPECIALISTS IN CARDIOVAS

CULAR DISEASES, WERE OF THE OPINION THAT THE ATTACK OF ANGINA WAS 
TRIGGERED BY THE WORK ACTIVITY OF FEBRUARY 1 1 , 1 9 74 BECAUSE OF THE
UNDERLYING CORONARY ARTERY DISEASE WHICH CONTINUED TO PROGRESS 
NATURALLY AFTER THAT DATE UNTIL THE OPERATION WAS DONE ON SEPTEM
BER 1 4 , 1 9 74 . NEITHER THOUGHT THERE WAS ANY EVIDENCE OF MYOCAR
DIAL DAMAGE RESULTING FROM THE FEBRUARY INCIDENT OR THAT CLAIMANT'S 
CORONARY ARTERY LESIONS WOULD PROGRESS MORE RAPIDLY OR HIS CARDIAC 
FUNCTION BE PERMANENTLY IMPAIRED AS A RESULT OF THE FEBRUARY 19 74 
INCIDENT. DR. WYSHAM ALSO WAS OF THE OPINION THAT CLAIMANT HAD 
PROBABLY RECOVERED FROM THE ANGINA ATTACK BY THE TIME HE WAS DIS
CHARGED FROM THE HOSPITAL ON FEBRUARY 1 7 , 1 9 74 WITHOUT ANY RESI
DUAL DAMAGE TO HIS HEART OR CORONARY SYSTEM. IF, IN FACT, HE HAD 
SUFFERED A SMALL MYOCARDIAL INFARCT IN FEBRUARY, DR. WYSHAM FELT 
HE WOULD HAVE RECOVERED THEREFROM WITHOUT ANY RESIDUALS AFTER 
THREE MONTHS.

The REFEREE CONCLUDED THAT THE PREPONDERANCE OF EXPERT 
MEDICAL EVIDENCE WAS THAT THE FEBRUARY ANGINA LEFT NO PERMANENT 
RESIDUALS NOR DID IT CONTRIBUTE TO THE NEED FOR THE SURGERY IN 
SEPTEMBER 1 9 74 , THEREFORE, THE DENIAL BY THE FUND MUST BE AFFIRMED.

With respect to the collateral issue of when the temporary

TOTAL DISABILITY COMPENSATION SHOULD BE TERMINATED, THE REFEREE 
FOUND IT WAS IMPOSSIBLE 'TO PINPOINT THE EXACT TIME AT WHICH CLAIM
ANT RECOVERED FROM THE EFFECTS OF HIS FEBRUARY 19 74 ANGINA ATTACK
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AND AS A PURELY PRAGMATIC DECISION HE CONCLUDED THAT THE FUND’S 
RESPONSIBILITY FOR THAT ATTACK ENDED BY AUGUST 2 8 , 1 9 74 , THE DAY
CLAIMANT WAS HOSPITALIZED FOF? THE SECOND TIME,

The board, on de novo review, affirms and adopts the find
ings and CONCLUSIONS OF THE REFEREE,

ORDER
The order of the referee dated September 22., 1975 is affirmed.

WCB CASE NO. 75-703 FEBRUARY 25, 1976 

STEPHEN BUKOJEMSKY, CLAIMANT
blitsch and case, claimant’s attys,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE. ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore'and Phillips,

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE1 S 
ORDER WHICH AFFIRMED A DETERMINATION ORDER MAILED JANUARY 30,
1 9 7 5 WHEREBY CLAIMANT WAS AWARDED 3 2 DEGREES FOR 1 0 PER CENT 
UNSCHEDULED LOW BACK DISABILITY.

For MORE THAN 20 YEARS CLAIMANT HAS BEEN AN ORDAINED MINIS

TER OF THE SEVENTH DAY ADVENTIST CHURCH. HE IS 5 1 YEARS OLD AND 
HAS A COLLEGE EDUCATION. FOR THE PAST YEAR HE HAS BEEN PASTOR 
OF THE CHURCH IN KLAMATH FALLS. PRIOR TO COMING TO KLAMATH FALLS - 
HE WAS THE PASTOR AT THE UNIVERSITY PARK CHURCH IN PORTLAND, HIS 
SALARY IS 8 0 0 DOLLARS A MONTH, THE SAME AS HE RECEIVED IN PORT
LAND BUT THE KLAMATH FALLS CHURCH HAS A LARGER CONGREGATION AND 
INVOLVES GREATER RESPONSIBILITY. IN NOVEMBER 1 97 3 CLAIMANT SUF
FERED A COMPENSABLE BACK INJURY WHICH WAS DIAGNOSED AS A STRAIN - 
HE UNDERWENT CHIROPRACTIC AND CONSERVATIVE MEDICAL TREATMENTS 
BUT THE PAIN CONTINUED AND DR. RUSCH, PORTLAND ORTHOPEDIST, COM
MENCED TREATING CLAIMANT.

In NOVEMBER 1 9 7 4 AFTER CLAIMANT HAD BEEN TR AN SF E R R E D TO 
KLAMATH FALLS, HE WAS AGAIN EXAMINED BY DR. RUSCH, THE COMPLAINTS 
WERE MINIMAL BACK PAIN AGGRAVATED BY ACTIVITIES OF BENDING, LIFT
ING AND PROLONGED SITTING. DR. RUSCH BELIEVED CLAIMANT’S CONDITION 
WAS STATIONARY BUT THAT THERE WOULD BE INTERMITTENT BACK PROB
LEMS. THE CLAIM WAS CLOSED WITH AN AWARD OF 32 DEGREES.

C LA I M ANT WAS LAST EXAM INE DON MAY 27, 1975 BY DR. RUSCH WHO

FELT CLAIMANT COULD WORK AT FULL CAPACITY AS A CHURCH PASTOR, 
HOWEVER, THERE WOULD BE BRIEF TIME LOSSES BECAUSE OF AGGRAVATION 
OF THE BACK PAIN.

The referee found that the present disability of claimant’ s

BACK IS ATTRIBUTABLE TO THE INDUSTRIAL INJURY OF NOVEMBER 1 9 7 3 AND 
IT IS PERMANENT. HE FURTHER FOUND THAT ALTHOUGH CLAIMANT IS CON
SCIOUS OF MINIMAL BACK PAIN MOST OF THE TIME HE IS NOT PREVENTED 
FROM HIS PERFORMANCE AS PASTOR OF HIS CHURCH - ALTHOUGH CERTAIN 
ACTIVITIES DO EXACERBATE THE BACK AND LEG PAIN. SUCH ACTIVITIES IN
CLUDE HEAVY LIFTING, LENGTHY STANDING, WALKING, LIFTING AND BENDING.

The referee concluded that claimant is able to carry on
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MOST OF HIS PASTORAL. DUTIES AS BEFORE THE INJURY, HOWEVER WITH 
RESPECT TO CERTAIN DUTIES OF BAPTIZING HEAVY PERSONS, VISITING MEM
BERS OF HIS PARISH AND OTHER CHURCH CONNECTED SOCIAL EVENTS, HIS 
ACTIVITIES HAVE BEEN LIMITED TO THE EXTENT THAT HE HAS SUFFERED A 
SLIGHT LOSS OF EARNING CAPACITY,

The referee concluded that the award of 32 degrees which

REPRESENTS 1 0 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR 
UNSCHEDULED DISABILITY ADEQUATELY COMPENSATED CLAIMANT FOR THIS 
LOSS OF EARNING CAPACITY.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE,

ORDER
The order of the referee dated September 5, 1975 is affirmed.

WCB CASE NO. 75-2140 FEBRUARY 25, 1976

ON AND PHILLIPS.

OF THE REFEREE'S ORDER 
OF CLAIMANT'S AGGRAVATION

A 4 1 YEAR OLD EMPLOYE OF A 
G. HIS CLAIM WAS CLOSED IN 

1 9 7 0 WITH NO AWARD OF PERMANENT DISABILITY AND CLAIMANT REQUESTED 
A HEARING, AS A RESULT OF THE HEARING THE REFEREE AWARDED CLAIM
ANT SOME TIME LOSS BUT FOUND HE DID NOT HAVE ANY RESIDUAL DISABILITY 
RESULTING FROM HIS COMPENSABLE OCCUPATIONAL DISEASE, CLAIMANT 
APPEALED TO THE MEDICAL BOARD OF REVIEW WHICH UNANIMOUSLY AGREED 
THAT CLAIMANT WAS SUFFERING NO ACTUAL DISABILITY BUT THAT POTEN
TIAL DISABILITY MIGHT BE PRESENT. THE FINDINGS OF THE MEDICAL BOARD 
OF REVIEW Were AFFIRMED BY THE CIRCUIT COURT FOR MULTNOMAH COUNTY 
ON MARCH 12, 1971.

Claimant testified the last time he worked on a steady basis

WAS IN OCTOBER 19 7 1. ON JANUARY 2 1 , 1 975 DR, RINEHART EXAMINED
CLAIMANT AND DIAGNOSED RHEUMATOID ARTHRITIS. HE STATED THE CAUSE 
OF RHEUMATOID ARTHRITIS IS UNKNOWN BUT IT IS LARGELY AN ALLERGIC 
REACTION OF AUTO -1 M M U N ITY. THERE WAS NO DOUBT IN DR. RINEHART1 S 
MIND BUT THAT CLAIMANT'S COMPENSABLE INJURY (LEAD POISONING) PLAYED 
A MAJOR ROLE IN CAUSING CLAIMANT TO DEVELOP RHEUMATOID ARTHRITIS 
AND HE FELT THAT HIS CONDITION HAD WORSENED SUBSTANTIALLY SINCE 
MARCH 3 1 , 1 9 7 0 , THE DATE OF THE LAST AWARD OR ARRANGEMENT OF
COMPENSATION.

On THE OTHER SIDE OF THE COIN, DR, REGAN WAS OF THE OPINION 
THAT CLAIMANT'S PRESUMED RHEUMATOID ARTHRITIS BORE NO RELATION

SHIP TO HIS JOB INCURRED LEAD POISONING IN 1 9 6 9 . THIS OPINION WAS 
SHARED BY DR. HARWOOD, A PHYSICIAN ON THE STAFF OF THE FUND, WHO 
FELT THAT CLAIMANT'S RHEUMATOID ARTHRITIS WAS NOT THE RESULT OF

CHARLES L. SPRIGGS, CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT1 S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT

BY BOARD MEMBERS WILS

REQUESTS BOARD REVIEW 
THE EMPLOYER'S DENIAL

CLAIM.

In DECEMBER 1 969 CLAIMANT, THEN 
LEAD FOUNDRY, DEVELOPED LEAD POISONIN

Re VIEWED

Claimant

WHICH AFFIRMED
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the; compensable lead poisoning because claimant had not been ex
posed TO LEAD for five years but HIS RHEUMATOID arthritis had grown

PROGRESSIVELY WORSE DURING THAT PERIOD.

The referee concluded that the rheumatoid arthritis which

WAS DISCOVERED in JANUARY 1 9 7 5 WAS NOT RELATED TO THE LEAD INTOXI
CATION OF DECEMBER 1969. THE REFEREE CONCLUDED, BASED UPON THE 
OPINION OF DR. REGAN, THAT THERE WAS NO CAUSAL RELATIONSHIP ESTAB
LISHED BETWEEN CLAIMANT'S PRESENT RHEUMATOID ARTHRITIS AND HIS 
COMPENSABLE LEAD POISONING OF DECEMBER 1 96 9 AND THE DENIAL WAS 
PROPER.

The board, on de novo review, affirms and adopts the find
ings AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated august 8, 1975 is .affirmed.

WCB CASE NO. 74-3521 FEBRUARY 25, 1976 

VIRGIL L. MALLORY, CLAIMANT
POZZI, WILSON AND ATCHISON,

claimant's ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson, moore and Phillips.

The claimant seeks review by the board of the referee’s

ORDER WHICH AWARDED CLAIMANT 128 DEGREES FOR 4 0 PER CENT UNSCHED
ULED LOW BACK DISABILITY.

Claimant suffered a compensable injury on December 1 4 , 1971

WHICH REQUIRED A TWO LEVEL LAMINECTOMY, DISCECTOMY AND FUSION TO 
BE PERFORMED AT THE L4 -5 , L5 -SI LEVELS ON JANUARY 9 , 1 9 7 3 . IN
AUGUST 1973 CLAIMANT WAS FOUND TO HAVE DEVELOPED RHEUMATOID 
SPONDYLITIS AND WAS PROVIDED WITH CONSERVATIVE TREATMENT UNTIL 
APRIL 1 97 4 BY HIS ORTHOPEDIC SURGEON WHO THEN REQUESTED CLAIMANT 
BE EXAMINED BY THE BACK EVALUATION CLINIC. IN AUGUST 1 9 7 4 CLAIM
ANT'S TREATING PHYSICIAN CONCURRED WITH THE FINDINGS OF THE DISA
BILITY PREVENTION DIVISION AND RECOMMENDED CLOSURE OF THE CLAIM.
ON SEPTEMBER 1 0 , 1 9 7 4 A DETERMINATION ORDER AWARDED CLAIMANT
128 DEGREES FOR 40 PER CENT UNSCHEDULED DISABILITY. CLAIMANT 
REQUESTED A HEARING.

The employer testified that it had offered claimant employ
ment AS A RELIEF WEIGHMASTER (PRIOR TO THE INJURY CLAIMANT HAD 
BEEN EMPLOYED AS A FELLER-BUNCHER OPERATOR) AND CLAIMANT BEGAN 
TRAINING ON JUNE 6 , 1 9 7 5. CLAIMANT WORKED 1 1 DAYS AND THEN QUIT
BECAUSE HE FELT HE COULD NOT HANDLE THE WORK.

Claimant is 4 7 years old, he has an eighth grade education

AND HAS COMPLETED PART OF HIS WORK TOWARDS OBTAINING A GED. HE 
IS OF AVERAGE INTELLIGENCE AND HIS WORK BACKGROUND INCLUDES A 
MULTITUDE OF JOBS OF DIFFERENT TYPES. CLAIMANT HAS BEEN TRAINED 
AS A BARBER AND ALSO AS A DENTAL PROSTHESIS TECHNICIAN. THE APTI
TUDE TESTS DISCLOSED CLAIMANT POSSESSES THE ABILITY TO LEARN WORK 
SUCCESSFULLY IN A VERY LARGE VARIETY OF OCCUPATIONS.
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Claimant had sustained injuries to his left ankle, his left 
shoulder and his neck prior to the December 14, 1971 incident.
CLAIMANT CLAIMS HE HAS HEADACHES, NECK, SHOULDER AND ARM PAIN,
ALSO HAS PAIN IN HIS RIGHT WRIST, LOW BACK AND LEG PAIN WITH SOME 
NUMBNESS IN THE LEG. HE ALSO COMPLAINS OF DIZZY SPELLS. NOT ALL 
OF THESE COMPLAINTS ARE SUPPORTED OR EXPLAINED BY THE MEDICAL 
REPORTS AND CLAIMANT’S TREATING PHYSICIAN EXPRESSED HIS OPINION 
THAT CLAIMANT’ S PRESENT PROBLEMS WERE RELATED TO HIS RHEUMATOID 
SPONDYLITIS RATHER THAN BEING A CONSEQUENCE OF HIS INDUSTRIAL IN
JURY OF DECEMBER 1971.

The REFEREE FOUND PERSUASIVE EVIDENCE INDICATING CLAIMANT 
WAS NOT MOTIVATED TO RETURN TO WORK - AN EXAMPLE BEING THE WORK 
TRIAL EXPERIMENT WHICH LASTED ONLY I 1 DAYS. BASED UPON THE MEDI
CAL EVIDENCE, THE REFEREE CONCLUDED THAT SOME OF CLAIMANT' S SYMP
TOMS WERE THE RESULT OF HIS RHEUMATOID SPONDYLITIS, SOME WERE OF 
A PSYCHOGENIC ETIOLOGY, SOME THE RESULT OF PRIOR INJURIES AND SOME 
WERE RELATED TO THE INDUSTRIAL INJURY OF 1971.

The DETERMINATION ORDER MAILED SEPTEMBER 1 0 , 1 9 7 4 BASED ITS

AWARD ON A NECK INJURY. THE REFEREE CONCLUDED THAT WAS IN ERROR 
AS THERE WAS NO EVIDENCE THAT CLAIMANT HAD INJURED HIS NECK ON 
DECEMBER 14, 1971 ONLY THAT HE HAD SUSTAINED AN INJURY TO HIS BACK.
THE REFEREE CONCLUDED, BASED UPON THE MEDICAL EVIDENCE, CLAIMANT’S 
WORK BACKGROUND, EDUCATION AND AGE, THAT THE LOSS OF EARNING 
CAPACITY SUFFERED BY CLAIMANT AS A RESULT OF HIS INDUSTRIAL INJURY 
DID NOT EXCEED 4.0 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE.

The BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT HAS DIS

ABILITY RESULTING FROM BOTH INDUSTRIAL AND NON-INDUSTRIAL RELATED 
CAUSES, PLUS A RHEUMATIC DISEASE.

The BOARD TAKES NOTE OF THE FACT THAT CLAIMANT WAS INTER

VIEWED BY THE MEMBERS OF THE EVALUATION DIVISION AND WAS SEEN BY 
THE REFEREE DURING THE HEARING. BOTH THE EVALUATION DIVISION AND 
THE REFEREE ASSESSED THE DISABILITY AT 40 PER CENT. THE BOARD 
CONCLUDES THAT THIS IS A PROPER ASSESSMENT BASED UPON CLAIMANT’S 
LOSS OF EARNING CAPACITY, THE SOLE CRITERION IN DETERMINING UNSCHED
ULED DISABILITY,

ORDER
The ORDER OF THE REFEREE DATED OCTOBER 1 , 1 9 7 5 IS AFFIRMED.

WCB CASE NO. 75-1936 FEBRUARY 25, 1976 
WCB CASE NO. 75-1935

NORMAN J. SHANKLIN, CLAIMANT
DAVID H. VANDENBERG, JR,,. CLAIMANT'S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW By CLAIMANT

Reviewed by board members moore and Phillips.

The CLAIMANT requests board review of the referee's order

WHICH AWARDED CLAIMANT 3 3 . 7 5 DEGREES FOR 2 2.5 PER CENT PARTIAL
Loss of left leg for his april 8, 1974 injury and 11.25 degrees for

7.5 PER CENT PARTIAL LOSS OF LEFT LEG FOR HIS APRIL 2 9 , 1 9 7 4 INJURY,

Claimant, who was a 49 year old timber faller at the time.
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SUFFERED A COMPENSABLE INJURY ON APRIL 8 , 1 97 4 WHEN HE CUT HIS LEFT
LEG IMMEDIATELY BELOW THE PATELLA. THE LACERATION WAS SUTURED BY 
DR. LILLY AND CLAIMANT WAS DISCHARGED TO RETURN HOME - AT THAT TIME 
CLAIMANT WAS EMPLOYED BY KANNA LOGGING COMPANY. ON APRIL 2 9 , 1 9 7 4
CLAIMANT RETURNED TO WORK FOR CALVIN PIERCE AND, AFTER APPROXIMATELY 
3 HOURS ON THE JOB, AGAIN SUFFERED A COMPENSABLE INJURY TO HIS LEFT 
KNEE. A LOG UPON WHICH CLAIMANT WAS STANDING DROPPED SOME 18 INCHES 
THROUGH A WINDFALL - CLAIMANT WAS UNABLE TO WALK AND WAS TAKEN TO 
THE HOSPITAL.

Dr. LILLY’S REPORT INDICATED THE LACERATION SUFFERED ON APRIL 
8 DID NOT INVOLVE THE PATELLA TENDON BUT WAS AS FAR AS THE BONE AND 
INCURRED A FEW SMALL FRACTURES OF THE BONE. AFTER THE SECOND IN
JURY, SURGERY WAS PERFORMED BY DR. LILLY WHO REPORTED CLAIMANT 
HAD A TEAR OF THE PATELLA TENDON APPARENTLY THE RESULT OF THE 
APRIL 8 INJURY AND, IN ADDITION, HE HAD A TEAR OF THE MEDIAL COLLA
TERAL LIGAMENT, THE MEDIAL MENISCUS AND THE MEDIAL CAPSULE. IT 
WAS DR. LILLY’S OPINION THAT THE APRIL 8 INJURY PREDISPOSED CLAIM

ANT TO THE APRIL 2 9 INJURY. HE FELT THAT THE NECESSITY FOR THE 
SURGERY WAS ATTRIBUTABLE IN A RATIO OF 75 PER CENT TO 2 5 PER CENT 
AS BETWEEN THE FIRST AND SECOND INJURIES.

On JANUARY 1 1 , 1 9 7 5 DR. L I LLY R E LE ASE D C LA I M ANT FOR MOD I F 1 E D 
WORK, COMMENTING CLAIMANT HAD A CHONDROMALACIA PATELLA BUT HAD 
DECIDED AGAINST SURGERY AND HAD CHOSEN TO LIVE WITH THE PAIN IN HIS 
KNEE. CLAIMANT HAD GOOD STRENGTH OF THE QUADRICEPS ALTHOUGH THE 
LEFT SIDE WAS NOT AS STRONG AS THE RIGHT AND THERE WAS ABOUT ONE 
INCH ATROPHY OF THE THIGH FOUR FINGERS ABOVE THE SUPERIOR POLE OF 
THE PATELLA ON THE LEFT - CLAIMANT HAD A LOT OF CREPITUS, SUBPA
TELLAR, WITH ACTIVE MOTION OF THE KNEE WHICH WAS INDICATIVE OF 
THE CHONDROMALACIA PATELLA WHICH WOULD PROBABLY WORSEN AS TIME 
PASSED.

On APRIL 2 2 , 1 9 7 5 TWO DETERMINATION ORDERS WERE ISSUED. ONE

AWARDED CLAIMANT 5 PER CENT LOSS OF THE LEFT LEG FOR THE APRIL.8,
1 9 7 4 INJURY, THE OTHER AWARDED CLAIMANT 5 PER CENT LOSS OF THE 
LEFT LEG FOR THE APRIL 29, 1974 INJURY, A COMBINED AWARD OF 1 0
PER CENT LOSS OF THE LEFT LEG.

Claimant returned to work as a timber faller in april 1974
AND HAS WORKED STEADILY WITHOUT ANY TIME LOSS SINCE THAT DATE - 
HOWEVER, THE LEG IMPAIRMENT IMPOSES LIMITATION ON HIS ACTIVITIES 
TO SUCH AN EXTENT THAT HE IS NO LONGER ABLE TO CLIMB UP ONTO AND 
JUMP DOWN FROM LOGS IN THE COURSE OF HIS WORK BUT HAS TO SEMI
CRAWL USING HIS ARMS AND SHOULDERS TO GET ON A FOUR FOOT LOG AND 
HAS TO SLIDE DOWN TO GET OFF THE LOG. OCCASIONALLY CLAIMANT'S 
KNEE WILL GIVE OUT FROM UNDER HIM AND HE IS UNABLE TO RUN BUT DOES 
MAKE SORT OF A STIFF LEGGED TROT WHICH INCREASES THE PAIN IN HIS 
KNEE. THE PAIN IS CONSTANT. CLAIMANT HAS AN ABILITY TO FLEX THE 
KNEE NO MORE THAN 1 1 0 DEGREES OR 1 20 DEGREES.

In SEPTEMBER 1 9 7 4 DR. LILLY INDICATED THAT VOCATIONAL REHABI

LITATION WOULD BE VERY DESIRABLE FOR CLAIMANT ALTHOUGH CLAIMANT 
PREFERRED TO RETURN TO THE WOODS TO WORK. CLAIMANT WAS SEEN BY 
THE VOCATIONAL REHABILITATION DIVISION IN THE FALL OF 1 9 74 AND 
EXPRESSED AN INTEREST IN TRAINING FOR SOME TYPE OF WORK WHICH 
WOULD INVOLVE SMALL ENGINE REPAIR - HOWEVER, ON OCTOBER 8, 1974
AN ASSISTANT VOCATIONAL REHABILITATION COORDINATOR FOR THE BOARD 
ADVISED THAT NO REFERRAL WOULD BE MADE FOR VOCATIONAL REHABILI
TATION SERVICES BECAUSE MEDICAL, PSYCHOLOGICAL AND VOCATIONAL 
INFORMATION DID NOT DESCRIBE A HANDICAP REQUIRING REHABILITATION.
ON JANUARY 1 6 , 1 9 7 5 THE VOCATIONAL REHABILITATION DIVISION ENTERED
A STATEMENT OF INELIGIBILITY BECAUSE OF THE POSSIBILITY OF FUTURE 
OPERATION ON THE KNEE WHICH WAS AT THAT TIME BEING RESISTED BY 
THE CLAIMANT.
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The referee found that claimant was a workman who had re
turned TO THE WOODS IN SPITE OF HiS IMPAIRMENT AND, FURTHERMORE,
THAT HE IS JEOPARDIZED BY REASON OF THIS IMPAIRMENT, HAVING ON AT 
LEAST ONE OCCASION FALLEN WHILE ATTEMPTING TO ESCAPE THE PATH OF 
A FALLING TREE. THE REFEREE WAS OF THE OPINION THAT CLAIMANT 
SHOULD BE VOCATIONALLY REHABILITATED AND HE FOUND THAT THE PRE
PONDERANCE OF THE EVIDENCE INDICATED A LEVEL OF DISABILITY IN THE 
LEFT LEG GREATER THAN THAT FOR WHICH CLAIMANT HAD PREVIOUSLY BEEN 
COMPENSATED. BASED UPON DR. LILLY’S 75 PER CENT - 25 PER CENT 
PRORATION BETWEEN THE TWO INDUSTRIAL INJURIES, THE REFEREE CON
CLUDED THAT CLAIMANT WAS ENTITLED TO AN AWARD OF 3 3 . 7 5 DEGREES 
FOR 2 2.5 PER CENT PARTIAL LOSS OF THE LEFT LEG FOR THE FIRST INJURY 
AND AN AWARD OF 11.25 DEGREES FOR 7.5 PER CENT PARTIAL LOSS OF 
THE LEFT LEG AS A RESULT OF THE SECOND INJURY, A TOTAL AWARD OF 
4 5 DEGREES. FOR 3 0 PER CENT PARTIAL LOSS OF THE LEFT LEG.

The BOARD, ON DE NOVO REVIEW, FEELS THAT THE AWARD GRANTED 
BY THE REFEREE DOES NOT ADEQUATELY COMPENSATE CLAIMANT FOR. THE 
LOSS OF FUNCTION OF HIS LEFT LEG. THE BOARD FINDS THAT CLAIMANT 
IS ENTITLED TO 52.5 DEGREES FOR 3 5 PER CENT PARTIAL LOSS OF THE 
LEFT LEG ATTRIBUTABLE TO THE APRIL 8 INJURY AND 2 2.5 DEGREES FOR 
1 5 PER CENT PARTIAL LOSS OF THE LEFT LEG ATTRIBUTABLE TO THE APRIL 
29 INJURY, AN AGGREGATE OF 75 DEGREES FOR 50 PER CENT PARTIAL LOSS 
OF THE LEFT LEG.

The BOARD AGREES WITH THE REFEREE THAT CLAIMANT SHOULD BE 
VOCATIONALLY REHABILITATED. IT IS UNABLE TO UNDERSTAND WHY CLAIM
ANT SHOULD BE DETERMINED AS INELIGIBLE FOR VOCATIONAL REHABILITA
TION BECAUSE OF HIS REFUSAL TO SUBMIT TO POSSIBLE FURTHER KNEE 
SURGERY. THERE IS NO MEDICAL EVIDENCE THAT THIS SURGERY WILL RE
SOLVE OR EVEN ALLEVIATE THE PAIN AND PROBLEMS CLAIMANT IS PRESENTLY 
EXPERIENCING WITH HIS LEFT KNEE.

The board feels that claimant cannot continue to work in
THE WOODS WITHOUT RUNNING SEVERE RISK OF SUSTAINING FURTHER INJURY 
TO HIMSELF AND, POSSIBLY, TO HIS FELLOW WORKERS. THE BOARD STRONGLY 
URGES That ALL OF THE ADVANTAGES OF THE REHABILITATION PROGRAMS 
UNDER THE, AUSPICES OF THE DISABILITY PREVENTION DIVISION AS WELL 
AS THE VOCATIONAL REHABILITATION DIVISION BE MADE AVAILABLE TO 
CLAIMANT AND THAT SUCH BE DONE AS QUICKLY AS POSSIBLE.

ORDER

The order of the referee dated October 27, 1975 is modified. 

Claimant is awarded 75 degrees of a maximum of 1 50 degrees
FOR PARTIAL LOSS OF THE LEFT LEG. THIS IS IN LIEU OF AND NOT IN 
ADDITION TO AWARDS MADE BY THE TWO DETERMINATION .ORDERS MAILED 
APRIL 22, 1975 RELATING TO THE APRIL 8, 1974 INJURY AND THE APRIL 2 9 ,
1 9 7 4 INJURY,

In ALL OTHER RESPECTS THE REFEREE'1 S ORDER IS AFFIRMED.
Claimant’s counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW 2 5 PER 
CENT OF THE INCREASE IN COMPENSATION MADE BY THIS ORDER, PAYABLE 
OUT OF THE COMPENSATION AS PAID, NOT TO EXCEED 2 , 3 00 DOLLARS.
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WCB CASE NO. 75-4619 FEBRUARY 25, 1976 

TED I. ROGOWAY, CLAIMANT
POZZ1, WILSON AND ATCHISON,

claimant's ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and Phillips.

The state accident insurance fund requests review by the 
board of the referee's order which remanded claimant’s claim to

IT FOR ACCEPTANCE AND PAYMENT OF BENEFITS, AS PROVIDED BY LAW,
UNTIL THE CLAIM IS CLOSED UNDER THE PROVISIONS OF ORS 6 5 6.2 6 8 .

Claimant is a 63 year old self-employed general contractor.
HE COMMENCED CONSTRUCTION OF POLE BUILDINGS IN 1 9 6 9 AS A SOLE
proprietor and continued until February 1974 when he and mr.
R1CHENSTEIN, WHO HAD BEEN SELLING AND CONSTRUCTING ALUMINUM 
BUILDINGS, MERGED THEIR OPERATIONS. THE PARTNERSHIP RESULTING 
FROM THIS MERGER HAD A VERY SHORT LIFE AND WAS TERMINATED ON 
JULY 1,1974.

On THE WEEKEND PRIOR TO AUGUST 2 6 , 1 9 7 4 CLAIMANT DROVE TO

TROUTLAKE, STOPPING AT GOLDENDALE, WHERE HE ATTEMPTED TO STRAIGH
TEN OUT SOME PROBLEMS. HE EXPERIENCED SOME CHEST PAINS DURING 
DINNER SUNDAY, AUGUST 25, BUT THOUGHT IT WAS ONLY INDIGESTION. HE 
ARRIVED AT WORK THE FOLLOWING DAY ANTICIPATING TWO CHECKS OF A 
SUBSTANTIAL AMOUNT. WHEN THE MAIL ARRIVED THE CHECKS WERE SEVERAL 
THOUSAND DOLLARS LESS THAN HE ANTICIPATED, HE SUFFERED PAIN IN HIS 
CHEST AT THAT TIME AND HE ALSO HAD PAIN IN HIS LEFT ARM AND HE DROVE 
HIMSELF TO THE HOSPITAL EMERGENCY ROOM. CLAIMANT DECLINED TO BE 
ADMITTED TO THE HOSPITAL AND RECEIVED ONLY EMERGENCY ATTENTION.

Claimant's wife was in the hospital and that evening when

HE WAS VISITING WITH HER HE BECAME ACUTELY ILL AND WAS ADMITTED 
TO THE HOSPITAL WHERE HIS ILLNESS WAS DIAGNOSED AS AN ACUTE MYO
CARDIAL INFARCTION.

The referee found that claimant while operating as a sole
PROPRIETOR WAS SOMEWHAT DISORGANIZED AND TOOK THINGS RATHER 
EASY BUT AFTER THE MERGER WITH RICHENSTEIN, WHO WAS AN ENTIRELY 
DIFFERENT TYPE OF OPERATOR, THERE WAS MUCH STRESS RESULTING FROM 
DISAGREEMENTS BETWEEN THE TWO MEN ON THE RESOLUTION OF CERTAIN
problems. Claimant's wife had had heart surgery for the second
TIME AND CLAIMANT WAS VERY WORRIED ABOUT THE HEALTH OF HIS WIFE 
AND ALSO THE MEDICAL BILLS BEING INCURRED AS A RESULT OF HER ILLNESS.

As IS USUAL IN HEART CASES THERE WAS A DIVERSITY OF MEDICAL 
OPINION WITH RESPECT TO THE ISSUE OF MEDICAL CAUSATION. DR. SHEPHERD, 
CLAIMANT'S TREATING PHYSICIAN, STATED THAT IT HAD BEEN FELT FOR 
SOME TIME BY MANY CARDIOLOGISTS THAT STRESS WAS A FACTOR IN ACUTE 
MYOCARDIAL INFARCTION AND THOUGH THIS WAS AN ATTRACTIVE HYPOTHESIS 
IT WAS VIRTUALLY IMPOSSIBLE, IN INDIVIDUAL CASES, TO DETERMINE HOW 
MUCH STRESS CONTRIBUTES.

Dr, DEMOTS FELT THAT BECAUSE THE DEGREE OF STRESS IN THIS 
PARTICULAR CASE APPEARED TO BE SO UNUSUAL AND BECAUSE OF THE TEM
PORAL RELATIONSHIP OF THE STRESS AND INFARCTION, HE WOULD CONSIDER 
STRESS AS A MATERIAL CAUSE TO CLAIMANT'S MYOCARDIAL INFARCTION.
DR. HARWOODjA PHYSICIAN EMPLOYED BY THE FUND, DISAGREED AS DID 
DR. GRISWOLD WHO FELT THAT THE FACT THAT THE SYMPTOMS OF THE
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HEART ATTACK OCCURRED AT WORK WAS PURELY COINCIDENTAL AND NOT AN 
INDICATION THAT IT WAS CAUSED BY WORK ACTIVITIES* DR, GRISWOLD* S 
OPINION WAS CONCURRED BY DR, KLOSTER, DRS. DEMOTS, GRISWOLD AND 
KLOSTER ARE ALL PROFESSORS IN THE DIVISION OF CARDIOLOGY AT THE 
UNIVERSITY OF OREGON MEDICAL SCHOOL.

The referee felt that only dr. demots' opinion delinated

KNOWLEDGE OF THE EVENTS BETWEEN FEBRUARY 1 9 7 4 AND AUGUST 26,
1 9 7 4 AND THE EVIDENCE INDICATED CLAIMANT COMMENCED A PHYSICAL 
AND EMOTIONAL STRESSFUL PERIOD IN FEBRUARY 1 9 7 4 , STRESSES WHICH 
DR. DEMOTS INDICATED APPEARED TO BE UNUSUAL AND OF SUCH RELATION
SHIPS IN TIME TO THE MYOCARDIAL INFARCTION THAT SUCH STRESS WAS 
A MATERIAL CONTRIBUTING FACTOR TO THE MYOCARDIAL INFARCTION. HE 
CONCLUDED THAT SUCH OPINION ESTABLISHED MEDICAL CAUSATION.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND

INGS AND CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED AUGUST 1 5 , 1 9 7 5 IS AFFIRMED.

Claimant* s counsel is awarded as a reasonable attorney* s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM 
OF 4 5 0 DOLLARS, PAYABLE BY THE STATE ACC 1 DE NT INSURANCE FUND.

WCB CASE NO. 74-2833 FEBRUARY 25, 1976 

RUBY PARMENTER, CLAIMANT
EVOHL F. MALAGON, CLAIMANT’S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT '

Reviewed by board members moore and Phillips.

The claimant seeks review by the board of the
ORDER WHICH AWARDED CLAIMANT 128 DEGREES FOR 4 0 PER 
ULED LOW BACK DISABILITY BUT FOUND THAT THE FUND WAS 
S1BLE FOR THE PSYCHIATRIC CARE AND TREATMENT, INCLUD 
<2 AT ION IN 1 9 7 4 , RECEIVED BY CLAIMANT.

Claimant sustained an injury to her back on October 26, 1973.

DR, SCHROEDER*S ORIGINAL DIAGNOSIS WAS OF A LUMBOSACRAL STRAIN,

WITH A POSSIBLE EARLY NERVE ROOT COMPRESSION. CLAIMANT WAS RE
FERRED TO DR. HOCKEY, A NEUROSURGEON, WHO CONFIRMED THAT CLAIMANT 
HAD SOME CERVICAL AND LUMBOSACRAL STRAIN BUT FOUND NO EVIDENCE 
OF A HERNIATED DISC EITHER IN THE CERVICAL OR LUMBAR REGIONS,
DR. SCHROEDER DECLARED CLAIMANT MEDICALLY STATIONARY IN APRIL 
1 9 7 4 AND A DETERM I NATION ORDER MAILED MAY 1 , 1 974 AWARDED CLAIM
ANT SOME TIME LOSS BUT NO AWARD OF PERMANENT DISABILITY.

Claimant continued to complain of back discomfort and con
sulted SEVERAL DOCTORS INCLUDING HER ORIGINAL PHYSICIAN, DR. SCHROE
DER, BETWEEN THE ISSUANCE OF THE DETERMINATION ORDER ON MAY 1 ,
1 97 4 AND FEBRUARY 1 9 7 5 CLAIMANT DID NOT WORK ALTHOUGH SHE DID 
ATTEMPT TO LOOK FOR WORK AND HAD BEEN ENROLLED IN BUSINESS SCHOOL 
THROUGH THE AUSPICES OF DIVISION OF VOCATIONAL REHABILITATION TRAIN
ING AS A MEDICAL RECEPTIONIST, CLAIMANT ALLEGES SHE WAS UNABLE 
TO KEEP UP WITH HER CLASSES BECAUSE OF HER BACK CONDITION.

REFER EE * S 
CENT UNSCHED- 
NOT RESPON- 

ING HOSPITALI-
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In FEBRUARY 1 9 7 5 CLAIMANT TOOK AN OVERDOSE OF BOTH BARBITURATES 
AND OTHER MEDICATIONS AND WAS THEN SEEN BY DR, CARTEL, PSYCHIATRIST, 
AT THE SACRED HEART HOSPITAL, BASED UPON THE HISTORY RELATED TO HIM 
BY CLAIMANT AND HIS FINDINGS, DR. CARTER CONCLUDED THAT CLAIMANT 
WAS TAKING A DANGEROUS COMBINATION OF MEDICATIONS, APPARENTLY AS
a result of seeing so many different doctors and each, unaware of
OTHER MEDICATIONS PREVIOUSLY PRESCRIBED FOR CLAIMANT, PRESCRIBING 
DIFFERENT MEDICATIONS. IN DR. CARTER'S OPINION CLAIMANT WAS CLEARLY 
TOXIC FROM THESE MEDICATIONS AND ALSO SUFFERED, AS A RESULT OF 
TAKING THEM, MENTAL DEPRESSION, DISCOMFORT, INSOMNIA, ETC. HE 
CONCLUDED THAT THESE FACTORS CONTRIBUTED TO CLAIMANT' S INABILITY 
TO ATTEND CLASSES ON A REGULAR BASIS.

The FUND THEN REQUESTED THAT CLAIMANT BE EXAMINED BY DR. 
PARVARESH, A PSYCHIATRIST. DR. PARVARESH CONFIRMED THE FINDINGS 
OF DR. CARTER WITH REGARD TO THE MEDICATION BUT DISAGREED WITH 
HIM ON THE CAUSE OF CLAIMANT' S NEUROSES AND DEPRESSION WHICH HE 
FELT WERE TRIGGERED BY A HYSTERECTOMY IN 1 9 7 2 AND BY A FINAL SEPAR
ATION BY CLAIMANT FROM HER HUSBAND.

The REFEREE FOUND THAT CLAIMANT DID, IN FACT, HAVE SEVERE 
NEUROSES PRIOR TO HER INDUSTRIAL INJURY. SHE HAD SEVERAL TIMES 
ATTEMPTED SUICIDE - SHE ALSO HAD A PEPTIC ULCER. THE REFEREE WAS 
MOST PERSUADED BY THE UNEQUIVOCAL STATEMENT OF DR. SCHROEDER THAT 
HE FELT CLAIMANT SHOULD RETURN TO SOME TYPE OF LIGHT DUTY WITH 
RESTRICTIONS ON HEAVY LIFTING, BENDING AND STOOPING, THAT HE FELT 
THAT TENSIONS WOULD PLAY A SIGNIFICANT ROLE IN HER SYMPTOMS AND 
SHE WOULD BE MUCH BETTER OFF IF SHE COULD BECOME OCCUPIED IN SOME 
TYPE OF LIGHT WORK.

The referee concluded that the award of no permanent dis
ability BY THE EVALUATION DIVISION WAS INCORRECT - DR. SCHROEDER* S 
STATEMENT INDICATES THAT CLAIMANT HAS SUSTAINED A VALID AND A 
PERMANENT LOSS OF HER EARNING CAPACITY FOR WHICH SHE SHOULD BE 
COMPENSATED. HER WORK BACKGROUND IS VERY LIMITED, CONSISTING OF 
FARM LABOR AND NURSE'S AIDE WORK PRIMARILY, BOTH. TYPES OF WORK 
INVOLVE LIFTING, BENDING AND STOOPING.

The referee found that claimant's psychiatric problems did

NOT STEM FROM THE INDUSTRIAL ACCIDENT. THEY WERE OBVIOUSLY SEVERE 
IN NATURE AND PREDATED THE ACCIDENT. HE CONCLUDED THAT THE FUND 
WAS RESPONSIBLE ONLY FOR THE BACK INJURY AND THE RESULTANT DIS
ABILITY AND THAT SUCH DISABILITY, BASED UPON LOSS OF EARNING CAPA
CITY, WAS 4 0 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE.

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REFEREE. THE BOARD STRONGLY SUGGESTS THAT CLAIM
ANT CONTINUE THE GROUP THERAPY SUGGESTED BY DR, CARTER AND ADVISES 
CLAIMANT THAT SHE IS ENTITLED TO SUCH TREATMENT UNDER THE PROVI
SIONS OF ORS 6 5 6,2 4 5 .

ORDER
The order of the. referee dated September 4 1 9 7 5 IS AFFIRMED.
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SAIF CLAIM NO. NC 47563 FEBRUARY 26, 1976

JEFFREY C. DAVIS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY,
OWN MOTION DETERMINATION ‘ . ' , V .

Claimant sustained a compensable injury to his right knee

IN OCTOBER 1 96 6 , HE WAS AWARDED 2 5 PER .CENT'OF THE MAXIMUM ALLOW
ABLE BY STATUTE FOR RIGHT LEG DISABILITY BY A DETERMINATION ORDER - 
MAILED JULY 2 8 , 1 9 6 7 . " ..

DR. LARSON WHO. FOUND. 
KNEE. AN ILIOTIBIAL 

1 97 5 ,. CORRECTING THE

Claimant returned to work on, august 2.7, 1975. -: - •

The. EVALUAT ION DIVISION OF THE WORKMEN -S.COMPENSATION BOARD . 
HAS RECOMMENDED THAT CLAIMANT IS ENTITLED TO., ADDITIONAL TEMPORARY 
TOTAL DISABILITY COMPENSATION, BUT NO ADDITIONAL AWARD OF PERMA
NENT PARTIAL DISABILITY. ,

ORDER
It IS THEREFORE ORDERED THAT CLAIMANT BE GRANTED COMPENSATION 

FOR TEMPORARY TOTAL DISABILITY FROM JUNE 2 , 1 9 7 5 THROUGH AUGUST 26 ,
1 9 7 5 .

On MAY 7 , 1 97 5 CLAIMANT WAS SEEN BY 
EVIDENCE OF ROTARY INSTABILITY OF THE RIGHT 
BAND TRANSFER WAS ACCOMPLISHED ON JUNE 2 , 
ANTERIOR INTERNAL ROTARY INSTABILITY.

wcb Case no. 75-1232

JOY BALL, CLAIMANT
COREY, BYLER AND REW,

CLAIMANT1 S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND 

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore. > ;

Claimant requests board review of the referee’s order

WHICH AFFIR MED A DETERM I NAT I ON ORDER OF MARCH 25, 1975, WHEREIN
CLAIMANT WAS AWARDED NO PERMANENT D1SAB ILITY -COMPE NSATION AS. A 
RESULT OF HER INDUSTRIAL INJURY OF MAY 2 , 1 9 74 .

Claimant, age 27, was employed in a food processing plant

AND SUSTAINED A COMPENSABLE LC>W BACK INJURY ON,MAY 2 , 1,9 74 . THE '
INITIAL TREATING DOCTORS COULD FIND. NO permanent Dl SAB ILJTY ;AS A 
RESULT OF THE INCIDENT. CLAIMANT’S WEIGHT OF APPROXIMATELY 2 4 0. ,
POUNDS ON A 5 ’ 2 " FRAME COULD CERTAINLY BE A CAUSAL FACTOR IN HER 
CONTINUING COMPLAINTS OF BACK. PROBLEMS. ...

The referee, at hearing, found claimant not to be a credible ■
WITNESS. HER TESTIMONY WAS IN DIRECT CONFLICT WITH THE TESTIMONY 
OF FOUR WITNESSES WHO LIVED IN CLAIMANT’ S NEIGHBORHOOD ALL OF WHOM 
HE FOUND TO BE CREDIBLE WITNESSES. " "

The board gives weight to the observation of claimant and

THE WITNESSES BY THE .REFEREE AND CONCURS IN HIS FINDINGS AND 
CONCLUSIONS.

FEBRUARY 26, 1976

S C H W ABE,
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ORDER
The order of the referee dated September 26, 1975 is affirmed.

WCB CASE NO. 75-1014 FEBRUARY 26, 1976 

TONY HADLEY, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,

CLAIMANT' S ATTYS.
dept, of justice, defense atty.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and Phillips,

Claimant requests board review of a referee’s order which

AFFIRMED A DETERMINATION ORDER OF JANUARY 1 6 , 1 9 7 5 , AWARDING
CLAIMANT NO ADDITIONAL PERMANENT PARTIAL DISABILITY. A PREVIOUS 
DETERMINATION OF AUGUST 2 t , 1 9 7 5 HAD AWARDED CLAIMANT I 5 PER
CENT LOSS OF THE RIGHT FOOT EQUAL TO 2 0,25 DEGREES.

On OCTOBER 1 0 , 1 9 73 , CLAIMANT, A 21 YEAR OLD SAW OPERATOR,

SUFFERED A COMPENSABLE INJURY WHEN HIS RIGHT LEG WAS SMASHED ’
BETWEEN TWO LOGS. CLAIMANT WAS HOSPITALIZED FOR A SPIRAL FRAC
TURE OF THE TIBIA. DR. FAX, AN ORTHOPEDIST, FELT CLAIMANT WOULD 
HAVE A SOLID FUSION BUT UNDOUBTEDLY WOULD HAVE SOME OCCASIONAL 
ACHING WITH HARD USE OR COLD, DAMP WEATHER, TYPICAL OF A SERIOUS 
TIBILA FRACTURE.

Clai MANT RETURNED TO REGULAR WORK ON MARCH 2 5 , 1 97 4 . ON

JULY 1 , 1 9 74 DR, FAX CONCLUDED CLAIMANT HAD A MILD DISABILITY DUE
TO THE INJURY TO HIS MUSCLES, ALTHOUGH THE BONE ITSELF WAS WELL- 
HEAL.ED. ON SEPTEMBER 1 8 , 1 9 74 CLAIMANT UNDERWENT FURTHER SUR
GERY, A REPAIR OF MUSCLE HERNIATION, RIGHT ANTERIOR TIBIA. ON 
DECEMBER 1 9 , 1 9 7 5 , DR. F AX R E PORTE D C LA I M ANT ST I LL H AD SO M E PAIN 
AND ACHING, AND WAS STILL HAVING PROBLEMS WITH STUMBLING AND TRIP™ 
PING WITH HIS RIGHT FOOT. ALTHOUGH HE RELEASED CLAIMANT AGAIN FOR 
FULL TIME WORK, HE RECOMMENDED CLAIMANT BE RESTRICTED FROM 
WORKING AROUND HIGH-SPEED, DANGEROUS EQUIPMENT OR ON UNEVEN 
GROUND.

Through division of vocational rehabilitation, claimant is 
NOW A STUDENT AT A COMMUNITY COLLEGE TAKING COMPUTER PROGRAMMING 
COURSES AND DOING EXCELLENT WITH A 3.9 AVERAGE.

Claimant is now able to jog and play golf and, while he has

NOT SUBJECTED HIS LEG TO EXTREMELY DIFFICULT PHYSICAL EXERTION,
THE REFEREE CONCLUDED CLAIMANT COULD BE COMPENSATED ONLY FOR 
THOSE DISABILITIES THAT WOULD INTERFERE WITH NORMAL WORK—RELATED 
ACTIVITIES, AND THE EVIDENCE DID NOT SUPPORT A FINDING THAT CLAIM
ANT WAS ENTITLED TO A GREATER AWARD FOR HIS PERMANENT PARTIAL 
DISABILITY THAN HE HAS ALREADY RECEIVED.

On de novo review, the board relies on the findings of the

REFEREE, HIS PERSONAL OBSERVATION OF THE CLAIMANT, AND CONCURS 
WITH HIS CONCLUSIONS.

ORDER
The order of the referee dated august i i , 1975 is affirmed.
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KENITH DICKENSON, CLAIMANT
CASH R. PERRINE, CLAIMANT1 S ATTY.
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant requests board review of the referee’s order

WHICH SET ASIDE THAT PORTION OF THE DE TE R M I NAT I ON OR DE R MAILED 
OCTOBER 1 6 , 1 9 7 4 WHEREBY CLAIMANT WAS AWARDED 1 2 8 DEGREES FOR
40 PER CENT UNSCHEDULED DISABILITY AND AFFIRMED THE AWARD OF 67,2 
DEGREES FOR 3 5 PER CENT LOSS OF THE LEFT ARM,

Claimant is a 64 year old welder with a high school education

AND ALSO a DEGREE IN WELDING FROM A TECHNICAL SCHOOL. HE HAS BEEN 
A WE LDER SINCE WORLD WAR II. ON NOVEMBER 2 7 , 1 9 72 , WHILE WORKING
OVERHEAD, CLAIMANT NOTICED A SUDDEN LOSS OF STRENGTH IN HIS RIGHT 
ARM. AFTER FIRST SEEKING CHIROPRACTIC TREATMENT, CLAIMANT WAS 
EXAMINED BY DR. SCHACHNER ON SEPTEMBER 5 , 1 9 7 3 AND AN UNDERLYING
DEGENERATIVE DISC DISEASE AT LEVEL C6 -7 WITH INTEROSSEOUS ATROPHY 
AND WEAKNESS STEMMING FROM C —8 NERVE ROOT WAS NOTED. DR. SCHACHNER 
FELT NO FURTHER TREATMENT WAS NEEDED AND CLAIMANT RETURNED TO HIS 
CHIROPRACTOR FOR SOME ADJUSTMENT TREATMENTS.

On JULY 1 5 , 1 9 7 4 DR. SCHACHNER AGAIN EXAMINED CLAIMANT WHO

WAS COMPLAINING OF LOSS OF POWER IN THE RIGHT ARM AND HAND. DR. 
SCHACHNER REPORTED SUCH A DEFICIT TO A MODERATE DEGREE BUT NOTED 
NO CHANGE OVER THE PREVIOUS EXAMINATION AND RECOMMENDED CLAIM 
CLOSURE. HE FELT THAT THE DEGREE OF FORAMINAL ENCROACHMENT HAD 
PRODUCED IRREVERSIBLE CHANGES IN THE EIGHTH CERVICAL NERVE AND 
SINCE, BASICALLY, CLAIMANT HAD NOT SHOWN ANY PROGRESSION, WAS OF 
THE OPINION THAT HE WOULD NOT BE IMPROVED BY A FORAMINOTOMY. 
THEREAFTER THE CLAIM WAS CLOSED WITH AN AWARD OF 128 DEGREES FOR 
THE UNSCHEDULED DISABILITY AND 67.2 DEGREES FOR THE SCHEDULED 
DISABILITY.

The referee found that claimant had missed no work as a

RESULT OF THE INDUSTRIAL INJURY AND THAT ON THE DATE OF THE INJURY 
HE SIGNED AND DATED AN APPLICATION FOR RETIREMENT BENEFITS UNDER 
HIS UNION PENSION FUND. CLAIMANT CONTINUED TO WORK THEREAFTER 
UNTIL HE VOLUNTARILY RETIRED ON FEBRUARY 1 2 , 1 973 AND HIS RETIRE
MENT HAD NOTHING TO DO WITH THE INDUSTRIAL INJURY. BETWEEN THE DATE 
OF HIS INJURY AND THE DATE OF RETIREMENT, CLAIMANT WAS OBSERVED BY 
FELLOW EMPLOYES PERFORMING HIS USUAL WORK WITHOUT OBSERVABLE 
PROBLEMS OR PHYSICAL COMPLAINTS. AFTER CLAIMANT’S RETIREMENT,
HE MOVED TO LAPINE, WHERE HE HAD PREVIOUSLY PURCHASED SOME LAND,
AND HELPED BUILD A WELDING SHOP WHICH HE HAS CONTINUED TO OPERATE.

The referee was convinced that claimant could have continued

TO WORK FOR THE EMPLOYER WITHOUT INTERRUPTION DESPITE HIS JOB IN
JURY. he’ found that while he suffered a compensable injury on

NOVEMBER 2 7 , 1 9 72 AND DOES HAVE SOME RESIDUAL PERMANENT DISABILITY
AS A RESULT THEREOF, THE PRIMARY DISABLING EFFECT OF THE INJURY HAS 
BEEN TO CLAIMANT' S RIGHT ARM AND HAND.

The REFEREE OBSERVED CERTAIN ACTIVITIES ON THE PART OF CLAIM

ANT WHICH WERE RECORDED BY FILM AND WHICH INDICATE THAT CLAIMANT 
WAS CAPABLE OF DOING CONSIDERABLE PHYSICAL WORK INCLUDING LIFTING, 
WITHOUT ANY SIGN OF PHYSICAL DISCOMFORT OF HIS HAND, ARM OR SHOULDER

WCB CASE NO. 75—514—E FEBRUARY 26, 1976
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OR neck, the films, together with the claimant's testimony that
HE DID NOT DO ANY OF THE PHYSICAL WORK ASSOCIATED WITH THE WELDING 
BUSINESS, WHICH WAS CONTRADICTED BY TWO WITNESSES, LED THE REFEREE 
TO THE CONCLUSION THAT CLAIMANT COULD NOT BE CONSIDERED AS A CREDI
BLE WITNESS.

The REFEREE CONCLUDED THERE WAS ABSOLUTELY NO EVIDENCE OF 
ANY LOSS OF WAGE EARNING CAPACITY RESULTING FROM THE INDUSTRIAL 
INJURY AND, THEREFORE, THE AWARD FOR THE UNSCHEDULED DISABILITY 
WAS NOT JUSTIFIED.

With respect to the scheduled disability, the evidence indi
cated THAT THERE WAS SOME LOSS OF FUNCTION. AGAIN, THE MOVIES AND 
TESTIMONY OF THE OTHER WITNESSES INDICATED THAT CLAIMANT DID NOT 
HAVE AS SERIOUS AN IMPAIRMENT OF HIS RIGHT HAND AND ARM AS HE CON
TENDED. THE REFEREE FELT THE AWARD OF 3 5 PER CENT WAS QUITE GENER
OUS, HOWEVER, GRANTING CLAIMANT THE BENEFIT OF ANY DOUBT IN THE 
MATTER, HE AFFIRMED THAT AWARD ON THE BASIS OF THE MEDICAL EVIDENCE

The board, on de novo review, affirms and adopts the findings
AND CONCLUSIONS OF THE REFEREE..

ORDER

The order of the referee dated October 20, 1975 is affirmed.

WCB CASE NO. 75-3797 FEBRUARY 26, 1976 

JOHN A. BARBUR, CLAIMANT
POZZI, WILSON AND ATCHISON, 

claimant's ATTYS.

DEPT, OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

On OCTOBER 1 4 , 1 9 7 5 THE BOARD RECEIVED A REQUEST FROM C LA I M-

ANT TO INVOKE ITS OWN MOTION JURISDICTION AND GRANT CLAIMANT FUR
THER MEDICAL CARE AND TREATMENT AND TIME LOSS AND, OR PERMANENT 
DISABILITY TO WHICH HE MAY BE ENTITLED.

The REQUEST WAS, INITIALLY, SUPPORTED BY A REPORT FROM DR. 
RINEHART DATED JULY 28, 1975. THE BOARD REQUESTED CLAIMANT TO
FURNISH ADDITIONAL MEDICAL INFORMATION IN SUPPORT OF HIS REQUEST 
TO REOPEN HIS CLAIM AND SUCH FURTHER MEDICAL WAS RECEIVED BY THE 
BOARD ON FEBRUARY 3 , 1 976.

The board, after studying the reports of dr. rinehart, dr.
MATSUDA AND DR, FAGAN, FINDS THAT ALL THREE AGREE CLAIMANT IS 
CURRENTLY TOTALLY DISABLED BUT ONLY DR. RINEHART RELATES THE 
TOTAL DISABILITY TO CLA| MANT1 S ORIGINAL INJURY ON MARCH 1 8 , 1 96 9 .

The BOARD FURTHER FINDS THAT DR. RINEHART1 S REPORT DID NOT 
CLEARLY ST ATE THAT CLAIMANT'S PRESENT CONDITION IS AN AGGRAVATION 
OF THE PREVIOUS LOW BACK STRAIN.

The BOARD CONCLUDES THAT THE 
NOT SUFFICIENT TO JUSTIFY REOPENING 
PROVISIONS OF ORS 6 56 , 2 7 8 .

MEDICAL EVIDENCE SUBMITTED IS 
claimant' s CLAIM UNDER THE
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ORDER
The request for the board to exercise its own motion juris

diction PURSUANTTO ORS 6 5 6 . 2 78 IS HEREBY DENIED,

WCB CASE NO. 72-3362 FEBRUARY 26, 1976 

DON A. CONGER, CLAIMANT
MYR1CK, COULTER, SEAGRAVES AND NEALY,

CLAIMANT' S ATTYS. '

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
DEFENSE ATTYS.

MC MENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.

OWN MOTION ORDER

On FEBRUARY 17, 1976 THE CLAIMANT PETITIONED'THE BOARD TO

EXERCISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8 AND 
READJUST AND REDETERMINE THE EXTENT OF HIS PERMANENT PARTIAL DIS
ABILITY. THE REQUEST WAS BASED UPON CLAIMANT'S CONTENTION THAT 
THE PERMANENT PARTIAL DISABILITY GRANTED BY THE DETERMINATION ORDER 
MAILED AUGUST 26, '1 9 74 WAS NOT IN CON FOR M ANC E WITH THE RULES FOR 
DETERMINING HEARING LOSS DISABILITY AS ESTABLISHED BY THE WORKMEN',S 
COMPENSATION BOARD IN THE MATTER OF THE COMPENSATION OF OSCAR 
PRIVETTE, CLAIMANT (UNDERSCORED), WCB CASE NO, 7 3 -1 5 6 3 AND IN THE. 
MATTER OF THE COMPENSATION OF CONAN OLSON ( UNDERSCORED) , WCB 
CASE NO. 7 4 -33 6 5 . BOTH OF THESE CASES HELD THAT 'NORMAL' HEARING 
LOSS INCLUDED LOSS AT HIGH FREQUENCY RANGES AS WELL AS LOSS,AT THE 
5 0 0 , 1 0 0 0 AND 2 0 0 0 RANGES.

Claimant had the opportunity to present this contention to
THE REFEREE AT HIS HEARING. HE ALSO HAD THE OPPORTUNITY TO PRE
SENT IT UPON BOARD REVIEW. CLAIMANT DID NOT CHOOSE TO AVAIL HIMSELF 
OF EITHER OF THESE OPPORTUNITIES AND THE BOARD CONCLUDES THAT THE 
MATTER, THEREFORE, IS RES JUDICATA,

ORDER
The request by claimant that the board exercise its own

MOTION JURISDICTION PURSUANT TO' ORS 6 5 6,2 78 IS HEREBY DENIED.

WCB CASE NO. 72-3313 FEBRUARY 26, 1976 

RONALD C. CALLERMAN, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND NEALY,

CLAIMANT'S ATTYS,
SOUTHER, SPAULDING, KINSEY, W I l_L IA M.SON AN D SC HW AB E ,

DEFENSE ATTYS.
MC MENAMIN, JONES, JOSEPH AND LANG,

DEFENSE ATTYS,
OWN MOTION ORDER ' '

FEBRUARY 1 7 , 1 9 76 THE CLAIMANT PETITIONED THE BOARD TO
ITS OWN MOTION J U RI S D 1C T ION PUR S U ANT TO ORS 6 5 6 , 2 78 AND 
AND REDETERMINE THE EXTENT OF HIS PERMANENT PART 1AL. ;D I S- 
THE REQUEST WAS BASED UPON CLAIMANT' S, CONTENTION THAT

On
EXERCISE
READJUST
ABILITY.
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THE PERMANENT PARTIAL DISABILITY GRANTED BY THE DETERMINATION ORDER 
MAILED SEPTEMBER 1 0 , 1 9 74 WAS NOT IN CONFORMANCE WITH THE RULES
FOR DETERMINING HEARING LOSS DISABILITY AS ESTABLISHED BY THE WORK
MEN1 S COMPENSATION BOARD IN THE MATTER OF THE COMPENSATION OF OSCAR'" 
PR IVETTE , CLAIMANT C UNDERSCORED) , WC B CASE NO. 73-1563 AND IN THE 
MATTER OF THE COMPENSATION OF CONAN OLSON (UNDERSCORED) , WCB CASE 
NO. 7 4 -3 3 6 5 . BOTH OF THESE CASES HELD THAT ’ NORMAL1 HEARING LOSS 
INCLUDED LOSS AT HIGH FREQUENCY RANGES AS WELL AS LOSS AT THE 5 0 0 ,
10 0 0 AND 2 00 0 RANGES.

Claimant had the opportunity to present this contention to
THE REFEREE AT HIS HEARING. HE ALSO HAD THE OPPORTUNITY TO PRESENT 
IT UPON BOARD REVIEW. CLAIMANT DID NOT CHOOSE TO AVAIL HIMSELF OF 
EITHER OF THESE OPPORTUNITIES AND THE BOARD CONCLUDES THAT THE 
MATTER, THEREFORE, IS RES JUDICATA.

ORDER
The REQUEST BY CLAIMANT THAT THE BOARD EXERCISE ITS OWN 

MOTION JURISDICTION PURSUANT TO ORS 6 5 6 . 2 7 8 IS HEREBY DENIED.

SAIF CLAIM NO. DC 148488 FEBRUARY 27, 1976

HARRY A. STRONG, CLAIMANT
NOREEN A. SALTVEIT, CLAIMANT’S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

On SEPTEMBER 3 0 , 1 9 7 5 , CLAIMANT REQUESTED THE BOARD TO

EXERCISE ITS OWN MOTION JURISDICTION UNDER THE PROVISIONS OF 
ORS 6 5 6.2 7 8 AND REOPEN HIS CLAIM.

A PREVIOUS REQUEST HAD BEEN DENIED BY AN OWN MOTION ORDER 
ENTERED JUNE 25 , 1 975 , BASED UPON A REPORT FROM DR. EDW IN G.
ROBINSON WHICH INDICATED CLAIMANT’S SHOULDER AND ARM CONDITION 
WAS APPROXIMATELY THE SAME AT THE TIME OF HIS EXAMINATION ON 
APRIL 24, 1975 AS IT WAS AT THE TIME THE CLAIM WAS CLOSED.

On OCTOBER 1 , 1 9 7 5 CLAIMANT WAS ADVISED TO FURNISH CURRENT

MEDICAL INFORMATION WHICH MIGHT ESTABLISH THAT HIS PRESENT CON
DITION WAS AGGRAVATED OR HAD WORSENED SINCE THE LAST ARRANGEMENT 
OR AWARD OF COMPENSATION RECEIVED IN 1 9 7 0 AND THAT SUCH AGGRA
VATION OR WORSENED CONDITION WAS ATTRIBUTABLE TO THE ORIGINAL 
RIGHT ARM INJURY,

On FEBRUARY 1 7 , 1 9 76 , DR. GILMORE ADVISED THE BOARD THAT

HIS OBJECTIVE EXAMINATION OF CLAIMANT DID NOT REVEAL ANY SUBSTAN
TIAL DETERIORATION OF MUSCLE MASS, OR STRENGTH OR DEXTERITY. HE 
THOUGHT THE LOSS OF STRENGTH AND CONTROL WHICH CLAIMANT FELT HE 
HAD WAS PROBABLY DUE TO HIS ARTERIOSCLEROSIS WHICH GIVES HIM DIS
TRESSING SYMPTOMS IN BOTH ARMS AND LEGS.

The board concludes, based upon dr. gilmore’s report, that 
claimant’s present condition is not attributable to his original
INJURY SUSTAI NE D SE PTEMBER 17 ,196 8 .

ORDER

EXE RC 
REOPE

It IS THERE 
I SE ITS OWN 
N HIS CLAIM

FORE ORDERED THAT CLAIMANT’S 
MOTION JURISDICTION PURSUANT 
IS HEREBY DENIED.

REQUEST THAT 1 
TO ORS 6 5 6.2 7 8

HE BOARD 
AND
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WCB CASE NO. 75-1385 FEBRUARY 27, 1976 

ROBERT GRIMES, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, 

claimant’s ATT'YS, 
dept, of justice, defense atty,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

Claimant requests review by the board of the referee’s

ORDER WHICH AWARDED CLAIMANT 48 DEGREES FOR 2 5 PER CENT PARTIAL 
LOSS OF THE LEFT ARM AND 1 12 DEGREES FOR 35 PER CENT UNSCHEDULED 
MID AND LOW BACK DISABILITY.

Claimant suffered a compensable injury on November 7, 1973

WHEN HE WAS STRUCK BY A LOG WHILE SETTING CHOKERS. HIS CONDITION 
WAS DIAGNOSED AS MULTIPLE COMPRESSION FRACTURES OF THE DORSAL 
SPINE AND STRETCH INJURY TO THE BRACHIAL PLEXUS (THE BRUNT OF THE 
INJURY FALLING ON THE POSTERIOR CORD BUT ALL RADICULAR GROUPS WERE 
INVOLVED) . UPON RELEASE FROM THE HOSPITAL, CLAIMANT ENGAGED IN 
PHYSIOTHERAPY AND RECOMMENDED HOME EXERCISES.

Dr. MELSON, A NEUROLOGIST, REFERRED CLAIMANT TO DR, YOUNG,

AN ORTHOPEDIC SURGEON, ON DECEMBER 30, 1974. IT WAS DETERMINED
THAT CLAIMANT WAS MAKING EXCELLENT RECOVERY AND GAINING PROGRES
SIVE STRENGTH IN THE USE OF HIS LEFT UPPER EXTREMITY, HOWEVER,
THERE WAS SOME HYPESTHESIA OVER THE POSTERIOR ASPECT OF THE ARM, 
THE RADIAL ASPECT OF THE FOREARM AND THE DORSORADIAL ASPECT OF 
THE HAND AND FINGERS, CLAIMANT STILL EXPERIENCED PAIN AND DISCOM
FORT IN HIS BACK ALTHOUGH THE FREQUENCY WAS DECREASING. THE CLAIM 
WAS CLOSED BY DETERMINATION ORDER MAILED MARCH 1 9 , 1 9 7 5 WHEREBY
CLAIMANT WAS AWARDED 64 DEGREES FOR 20 PER CENT UNSCHEDULED MID 
AND LOW BACK DISABILITY AND 19,2 DEGREES FOR 10 PER CENT LOSS OF 
LEFT ARM.

Claimant is now 2 8 years old, he has a high school diploma

AND HAS ATTENDED THE UNIVERSITY OF OREGON FOR THREE YEARS MAJOR
ING IN PSYCHOLOGY AND A JUVENILE DELINQUENCY PROGRAM. CLAIMANT 
DID NOT OBTAIN A DEGREE FROM THE UNIVERSITY AND, AT .T.HE PRESENT 
TIME, IS ATTENDING UMPQUA COMMUNITY COLLEGE MAJORING IN AUTO
MOTIVE TECHNOLOGY UNDER THE AUSPICES OF VOCATIONAL REHABILITATION. 
HE WILL COMPLETE HIS COURSE IN THE SPRING OF 1 9 76 AND, IF SUCCESS
FUL, WILL RECEIVE A GENERAL DEGREE IN AUTOMOTIVE TECHNOLOGY.

Prior to his injury claimant had no physical limitations

regarding his job or other activities - CLAIMANT has not returned

TO WORK SINCE HIS INDUSTRIAL INJURY, HE HAS SPENT MOST OF THE TIME 
ENROLLED IN RETRAINING PROGRAMS WITH THE APPROVAL OF DIVISION OF 
VOCATIONAL REHABILITATION AND CONCURRENCE OF HIS TREATING PHYSI
CIAN,' DR. MELSON.

The referee found that claimant’s left arm had been impaired
BECAUSE OF THE PAIN AND DISCOMFORT AND THAT THERE WAS SOME ATROPHY 
AND WEAKNESS AND LOSS OF STRENGTH AS WELL AS A NUMBNESS OR LOSS 
OF SENSATION IN HIS LEFT HAND PARTICULARLY THE THUMB, INDEX AND 
MIDDLE FINGERS, ALL OF WHICH WAS MATERIALLY DISABLING, THE REFEREE 
CONCLUDED THAT CLAIMANT’S LOSS OF FUNCTION OF HIS LEFT ARM, AS 
WELL AS HIS REDUCED RESERVE PHYSICAL CAPACITY, WAS EQUAL TO 25 
PER CENT LOSS OF THE LEFT ARM AND HE INCREASED THE AWARD TO 4 8 
DEGREES OF A MAXIMUM OF 192 DEGREES,
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With respect to the mid and low back pain and discomfort,
THE REFEREE FOUND THAT MANY ACTIVITIES WHICH INVOLVED BENDING AND 
STOOPING AND HEAVY LIFTING AS WELL AS PROLONGED SITTING, EXACERBATED 
SUCH PAIN AND DISCOMFORT TO THE EXTENT THAT IT LIMITED CLAIMANT’S 
PHYSICAL ACTIVITIES. CONSIDERING THESE PHYSICAL LIMITATIONS, AGE 
EDUCATION, TRAINING AND EXPERIENCE, AS WELL AS CLAIMANT' S PROGRESS 
IN THE VOCATIONAL RETRAINING PROGRAM, THE REFEREE CONCLUDED THAT 
CLAIMANT STILL HAD BEEN EXCLUDED FROM HIS USUAL AND ORDINARY OCCU
PATIONS IN THE LUMBER INDUSTRY WHICH REQUIRED REPETITIVE BENDING 
AND STOOPING AND LIFTING WHICH CLAIMANT NO LONGER WAS ABLE TO DO. 
CLAIMANT WAS ENTITLED TO AN AWARD OF 35 PER CENT OF THE MAXIMUM 
ALLOWABLE BY STATUTE FOR HIS UNSCHEDULED DISABILITY TO ADEQUATELY 
COMPENSATE HIM FOR HIS LOSS IN EARNING CAPACITY.

The board, on de novo review, agrees with the referee in his
ASSESSMENT OF CLAIMANT'S UNSCHEDULED DISABILITY - HOWEVER, IT FINDS 
THAT THE LOSS OF FUNCTION OF THE LEFT ARM IS GREATER THAN 2 5 PER 
CENT AND CONCLUDES THAT TO ADEQUATELY COMPENSATE CLAIMANT FOR THE 
LOSS OF FUNCTION OF HIS LEFT ARM HE IS ENTITLED TO AN AWARD EQUAL 
TO 40 PER CENT OF THE MAXIMUM EQUAL TO 76.8 DEGREES OF A MAXIMUM 
OF 192 DEGREES. .

ORDER

The ORDER OF THE REFEREE DATED SEPTEMBER 5 , 1 9 7 5 IS MODIFIED.

Claimant is awarded 76.8 degrees of a maximum of 192 degrees
FOR PARTIAL LOSS OF THE LEFT ARM.

In ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED.

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 25 PER 
CENT OF THE COMPENSATION INCREASED BY THIS ORDER, PAYABLE FROM 
SUCH COMPENSATION AS PAID, TO A MAXIMUM OF 2 , 3 0 0 DOLLARS.

WCB CASE NO. 75-1974 FEBRUARY 27, 1976 

THERESA HOFFMAN, CLAIMANT
galton and popick, claimant's attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson. and moore.

The state accident insurance fund requests review by the
BOARD OF THE REFEREE* S AMENDED ORDER WHICH AWARDED CLAIMANT 75 
DEGREES FOR PARTIAL LOSS OF THE RIGHT HAND,

Claimant suffered a compensable injury to her right hand
ON JANUARY 1 5 , 1 97 4 WHEN A HEAVY BRASS POLE FELL ON IT. SHE WAS
TAKEN TO ST. VINCENT'S HOSPITAL, THE DIAGNOSIS WAS LACERATION AND 
FRACTURE OF THE RIGHT HAND. A CAST WAS APPLIED AFTER.THE WOUND 
HAD BEEN CLEANED AND DRESSED, HOWEVER, A PUNCTURE WOUND APPARENTLY 
SATURATED THE CAST AND DR. JOHNSON HAD TO REMOVE THE CAST. THE 
HAND WAS SWOLLEN AND AFTER A WEEK THE HAND WAS CAST AGAIN AND 
CLAIMANT WORE IT FOR SIX WEEKS. UPON REMOVAL SHE WAS UNABLE TO 
CLOSE HER FIST. HER PROGRESS WAS SLOW AND SHE WAS SEEN BY DR.
GILL, AN ORTHOPEDIC SPECIALIST, WHO DESCRIBED THE INJURY AS RATHER 
SERIOUS.
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In OCT OBKR 1 9 7 4 DR. .S-TRUCKMAN, WHO HAD -TREATED CLAIMANT 
INITIALLY, STATED HE HAD NOTHING FURTHER TO OFFER CLAIMANT AND CON
SIDERED HER TO BE MEDICALL Y STATIONARY, “ NERVE CONDUCTION STUDIES 
REVE ALED, AT MOST, A MILD DELAY IN SENSORY LATENCY TIME AT THE 
WRIST, AND THERE WAS NO MEDICAL EVIDENCE THAI THIS WAS ATTRIBUTABLE 
TO THE ACCIDENT,

At THE REQUEST OF THE FUND-, DR.' NATHAN EXAMINED CLAIMANT ON 
TWO DIFFERENT OCCASIONS AND DIAGNOSED, AMONG OTHER THINGS, CARPAL 
TUNNEL SYNDROME WHICH WAS NOT CONFIRMED ,BY ANY SUBSTANTIAL MEDI
CAL EXAMINATION. LABORATORY STUDIES MADE RY DR, NATHAN INDICATED 
THAI' HER COMPLAINTS IN THE EXTREMITIES WERE CAUSED BY DIABETES.
ON MAY 13, 1 9 75 A DETE; R M I NAT ION' ORDER WAS MAILED GRANTING CLAIM
ANT 37.5 DEGREES FOR PARTIAL RIGHT HAND DISABILITY.

T HE REFEREE FOUND THAT THROUGH SOME MISUNDERSTANDING CLAIM

ANT BELIEVED AFTER SHE WAS FOUND TO BE MEDICALLY STATIONARY THAT 
NO FURTHER TREATMENT VVOLILD BE OF HELP. THE REFEREE FOUND THAT 
WHEN CLAIMANT DOES NOT USE HER RIGHT HAND TOO MUCH HER SYMPTOMS 
SUBSIDE BUT UPON USE IT FEELS NUMB OR TIGHTENS AND SWELLS. HER 
HAND IS WEAK AND SHE IS UNABLE TO-LIFT A FULL COFFEE POT, ALSO OTHER 
HOUSEHOLD CHORES CAUSE A SWELLING. AT T FI E PRESENT TIME CL.AIMANT 
IS RECEIVING UNEMPLOYMENT COMPENSATION -r- SHE FEELS THAT SHE CAN 
DO LIGHT WORK BUT CANNOT DO THE KIND OF WORK REQUIRED AT HEFI FOR ME F\ 
EMPLOYMENT.

THE REFEREE CONCLUDED THAT CLAIMANT HAD LOST 50 PER CENT ■ 
FUNCTION OF Hfc R RIGHT HAND AND INCREASED THE AWARD TO 7 5 DEGREES,

The BOARD, ON DE NOVO R E V I E W , .. F I N D S TIHAT THE MEDICAL EVI

DENCE DOES NOT SUPPORT A CONCLUSION THAT CLAIMANT HAS LOST 5 0 
PER CENT .OF THE FUNCTION OF HER RIGHT HAND. .THE BOARD CONCLUDE S 
THAT CLAIMANT WAS A D E Q U AT E L Y C O M PE N S AT E D FOR HER LOSS OF FUNC
TION OF THE RIGHT HAND BY THE DETERMINATION ORDER DATED MAY 13,
19 7 5 AND, THE- SAME SHOULD THEREFORE BE Rt, INSTATED,

, , ORDER

The order of the referee dated septemher 33, 1975, as
AMENDED 13 Y THE ORDER DATED OCTOBER, 2 8 , 1 9 7 5 , IS REVERSED.

The determinaiton order maileo may i 3 , 1975, is affirmed.-

SAIF CLAIM NO. ZC 120738 FE BRUARY 27, 1976 

SAMUEL D. GUDMUNDSON, CLAIMANT
DEPT, OF JUSTICE', DEFENSE ATTY. .
OWN MOT ION DETERMINATION • .

1 H IS CLAIMANT SUSTAINED A- COMPENSABLE INJURY DECEMBER 3 7, s 
1 9 G 7 . HIS CLAIM WAS-CLOSE 6 IN' JULY 1 96 8 Wl.l K NO AWARD- FOR PER

MANENT PARTIAL D I SAB II. I TV:'. •' -

In 1970, AFTFVR SUFFERING A' MINOR AGGRAVATION OF HIS CONDITION, 
THE CLAIM WAS REOPENED AND CLOSED BY A SECOND DETERMINATION ORDER 
AWARDING 5 PER-CF.NT UNSCHEDULED LOW BACK DIEABILITY, ,

In 1:9 7 4 CL.AIMANT HAD RECURRENCE OF BACK PAIN FOR WHICH' HE 
RECEIVED MEDICAL 9 AIM- .AN D T RE AT ME NT-AN D , ' PURSUANT TO THE ADVISORY
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OPINION OF THE EVALUATION DIVISION, THE BOARD' S OWN MOTION DETER
MINATION ISSUED DECEMBER 9 , 1 9 7 4 GR ANT ING CLAIMANT AN ADDITIONAL
PERMANENT PARTIAL DISABILITY AWARD OF 6 0 PER CENT MAKING A TOTAL 
OF 65 PER CENT OF THE MAXIMUM FOR UNSCHEDULED LOW BACK DISABILITY,

Claimant's claim was voluntarily reopened by the state acci
dent INSURANCE FUND ON JANUARY 2 I , 1 97 5 AND CLAIMANT1 S LUMBOSACRAL
DISC WAS SURGICALLY REMOVED FOR THE RELIEF OF LUMBAR DISCOMFORT. 
UPON SUBMISSION FOR CLOSURE, THE EVALUATION DIVISION RECOMMENDS 
CLAIMANT IS NOT ENTITLED TO ANY FURTHER AWARD OF PERMANENT DISA
BILITY,

ORDER
It IS HEREBY ORDERED THAT CLAIMANT IS GRANTED TEMPORARY TOTAL 

DISABILITY COMPENSATION FROM JANUARY 2 1 , 1 97 5 THROUGH JANUARY 5 ,
1 9 7 6 .

WCB CASE NO. 74-4470 FEBRUARY 27, 1976 

DONNA BRECHT, CLAIMANT
MOORE, WURTZ AND LOGAN, 

claimant’s ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members mooRe and Phillips.

The claimant requests review by the board of the referee' s
ORDER WHICH APPROVED THE DENIAL OF CLAIMANT’S CLAIM BY THE FUND,

Claimant, a waitress, alleges that on September 23, 1974
WHILE AT WORK SHE SLIPPED BECAUSE OF WATER ON THE BATHROOM FLOOR 
AND IN TRYING TO PREVENT A FALL TO THE GROUND SHE FELT A PULL IN 
HER BACK, SHOULDERS AND ARMS. CLAIMANT ALLEGED THAT SHE TOLD 
THE COOK ON HER SHIFT ABOUT THE INCIDENT, STATING SHE DIDN'T KNOW 
WHETHER SHE WAS HURT AT THAT TIME — TWO OR THREE DAYS LATER SHE 
TOLD HER EMPLOYER THAT SHE HAD SLIPPED AND THAT HER BACK WAS 
BOTHERING HER.

Claimant continued with such activity as washing windows 
AND BENDING OVER TO WASH DISHES AND LIFTING HEAVY PLATTERS BUT 
SUFFERED PAIN AS A RESULT OF SUCH ACTIVITIES. SHE DID NOT CONSULT 
A DOCTOR NOR DID SHE LOSE ANY TIME FROM WORK.

On OCTOBER 2 2 , 1 9 74 WHILE AT HOME CLAIMANT, ACCORDING TO
HER TESTIMONY, AWOKE AND HER BACK WAS REALLY BOTHERING HER. SHE 
HAD AN APPOINTMENT TO HAVE HER HAIR FIXED AND THEN RETURNED TO THE 
TRAILER PARK WHERE SHE LIVED AND BEGAN TO DO HER WASHING. SHE 
TESTIFIED THAT WHEN SHE STOOPED OVER TO PICK UP THE CLOTHES HER 
BACK HURT AND HER HUSBAND HAD TO HELP HER DO THE WASH. CLAIMANT 
ALSO TESTIFIED THAT WHILE WALKING DOWN THE STEPS OF THE WASH HOUSE 
SHE MADE A MISSTEP AND SHE JARRED HERSELF A LITTLE BUT DID NOT SLIP, 
FALL OR TWIST NOR EVEN DROP THE BASKET OF WASH SHE WAS CARRYING. 
HOWEVER, THE NEXT MORNING HER BACK HURT SO BADLY THAT SHE DID 
MAKE AN APPOINTMENT TO SEE A DOCTOR, SHE THEN CALLED HER EMPLOY
ER AND TOLD HER THAT SHE HAD BEEN CARRYING CLOTHES DOWN THE WASH 
HOUSE STEPS, HAD MISLED A STEP AND WAS HAVING A LOT OF PAIN AND 
ASKED HER EMPLOYER TO GET SOMEONE TO REPLACE HER AT WORK UNTIL 
SHE COULD SEE THE DOCTOR.
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Dr. DEDE'RER SAW CLAIMANT ON OCTOBER 2 8 , 1 974 , HE NOTED LOW 
BACK PAIN WHICH HAD EXISTED FOR APPROXIMATELY SIX DAYS AND HIS CHART 
NOTES INDICATE A HISTORY FROM CLAIMANT THAT SHE SLIPPED AND TWISTED 
HER BACK ABOUT A MONTH PREVIOUSLY WHILE AT WORK AND THAT THE PRE
SENT EPISODE BEGAN AFTER WASHING CLOTHES ON TUESDAY (OCTOBER 22 ,
1 9 7 4 ). HE DIAGNOSED MUSCLE AND LIGAMENT STRAIN OF THE LUMBAR 
SPINE. THE FOLLOWING DAY CL.AI M ANT FILED A CLAIM STATING SHE HAD 
INJURED HERSELF WHEN SHE SLIPPED AT WORK IN THE BATHROOM AT THE 
RESTAURANT. THE FUND DENIED THE CLAIM.

Dr. DEDERER REFERRED CLAIMANT TO DR. ROCKEY, AN ORTHOPEDIST, 
WHO EXAMINED CLAIMANT ON NOVEMBER 1 5 , 1 9 7 4 - HOWEVER, THE ONLY
HISTORY TAKEN BY DR, ROCKEY REFERRED TO CLAIMANT'S SLIPPING AT 
WORK, SHE MADE NO MENTION OF THE INCIDENT AT HOME IN OCTOBER.

The referee found that an incident did occur in the bathroom 
AT THE RESTAURANT SOMETIME IN SEPTEMBER 1 97 4 ALTHOUGH PROBABLY 
NOT ON SEPTEMBER 23 - THAT TIME CLAIMANT SLIPPED AND GRABBED A
PIPE TO KEEP FROM FALLING. SHE FURTHER FOUND THAT SHE DID REPORT 
THE INCIDENT TO SEVERAL PEOPLE INCLUDING HER EMPLOYER. BECAUSE OF 
THE INABILITY OF CLAIMANT TO RECALL THE EXACT DAY OF THE INCIDENT, 
THE REFEREE FELT HER CREDIBILITY AS A WITNESS AS WELL AS THE CREDI
BILITY OF HER HUSBAND AS A WITNESS WAS QUESTIONABLE.

The REFEREE FOUND CLAIMANT DID NOT SEEK MEDICAL ATTENTION, 
MISSED NO TIME FROM WORK AND CONTINUED TO DO HER NORMAL DUTIES 
WHICH WERE FAIRLY HEAVY IN NATURE AND INCLUDED WALKING AS MUCH 
AS 2 0 MILES A DAY AND THAT IT WAS NOT UNTIL AFTER THE SECOND INCI
DENT ON OCTOBER 2 2 , 1 9 74 THAT CLAIMANT SOUGHT MEDICAL ATTENTION,
AND FROM THAT DATE ON SHE DID NOT WORK.

The referee concluded that this was not the type of case in

which A LAYMAN COULD CLEARLY AND REASONABLY INFER, WITHOUT MEDI
CAL TESTIMONY, THAT THE INCIDENT CAUSED CLAIMANT'S SUBSEQUENT 
DISABILITY AND NEED TO SEEK MEDICAL TREATMENT. SHE FURTHER CON
CLUDED THAT THIS WAS NOT THE KIND OF UNCOMPLICATED SITUATION AS 
DESCRIBED IN UR1S V. SC D (UNDERSCORED) ,217 OR 4 2 0 OR SERIGANIS V. 
FLEMING (UNDERSCORED) , 75 ADV SH 1 0 1 0 ( 1 9 7 5 ), THE INSTANT CASE
INVOLVED TWO SEPARATE INCIDENTS AND THE FAILURE TO SEEK MEDICAL 
TREATMENT OR LOSE TiME FROM WORK UNTIL IMMEDIATELY FOLLOWING 
THE SECOND INCIDENT - THERE IS NO MEDICAL EVIDENCE ON THE ISSUE OF 
CAUSATION AND THE REFEREE FELT THAT SUCH MEDICAL EVIDENCE WAS 
ABSOLUTELY NECESSARY - THEREFORE, CLAIMANT HAD FAILED TO MEET 
HER BURDEN OF PROVING SHE HAS SUSTAINED A COMPENSABLE INJURY 
ARISING OUT OF AND IN THE COURSE OF HER EMPLOYMENT.

The board, on de novo review, affirms and adopts the order

OF' THE REFEREE.

ORDER
The order of the referee dated September 15; 1 9 7 5 is

AFFIRMED.
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WCB CASE NO. 74-3931 MARCH 1, 1976 

LOLA BARNES, CLAIMANT
COONS, C'OLE AND ANDERSON, ■-

claimant' S ATTYS.

PHILIP A. MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT ' ' I.

Reviewed by board members moore and Phillips.

Claimant requests review by the board-of the referee's

ORDER WHICH FOUND THAT ON FEBRUARY 1 2 , 1 97 4 CLAIMANT HAD INCURRED
AN AGGRAVATION OF THE INDUSTRIAL INJURY SHE SUFFERED ON AUGUST 14,
1 97 0 RATHER THAN A NEW AND SEPARATE INJURY.

Claimant had been employed by the employer for several

YEARS PRIOR TO THE INCIDENT OF FEBRUARY 1 2 ,. 1 9 7 4 . ON AUGUST 14,
1 9 7 0 , WHILE OPERATING A R AI MANN MACHINE, CLAIMANT SUFFERED A LOW 
BACK INJURY WHICH REQUIRED A LAM I NOTOM Y AND FORAMINOTOMY AT L5 
BY DR. LUCE ON SEPTEMBER 2 , 1 9 7 0 , SUBSEQUENT EXAMINATIONS OF
CLAIMANT REVEALED LUMBOSACRAL INSTABILITY AND ON’ JUNE 2 , 197 1 DR,
MC INTOSH PERFORMED A SPINAL FUSION AT L5-S1 ,

In AUGUST 1 9 7 2 CLAIMANT RETURNED. TO WORK AS A R A1 MANN OPER

ATOR DESPITE THE FACT THAT DR, MC INTOSH, HER TREATING PHYSICIAN, 
WAS OF THE OPINION THAT THE WORK WAS TOO HEAVY FOR HER. CLAIMANT 
ALSO PERFORMED RELIEF CHORES ON THE DRY CHAIN, 'DRYER AND EDGER 
AFTER SHE RETURNED TO WORK. AT THE TIME SHE WAS EXAMINED FOR 
CLAIM CLOSURE CLAIMANT COMPLAINED. OF LOW’ BACK AND RIGHT LEG SYMP
TOMS. HER CLAIM WAS CLOSED WITH AN AWARD OF 80 DEGREES FOR 25 
PER CENT UNSCHEDULED' LOW BACK DISABILITY BY A DETERMINATION ORDER 
MAILED SE PTE MBER 2-2 , 1 972 .

When claimant worked relief on the dry chain she was in
volved in CONSIDERABLE TWISTING AND EXPERIENCED SOME BACK PAIN, 
HOWEVER, SHE MISSED. NO WORK UNTIL MAY 1 9 7 3 'WHEN HER LOW BACK SYMP 
TOMS BECAME EXACERBATED AND SHE WAS OFF WORK A MONTH, INITIALLY, 
TH I S- INC IDE NT’WAS ACCEPTED BY THE EMPLOYER AS A NEW INJURY AND A 
DETERM INATION. ORDER SUBSEQUENTLY ISSUED AWARDED NO PERMANENT 
PARTIAL DISABILITY - HOWEVER, BY WAY OF' STIPULATION' THE PARTIES 
AGREED THAT THE INCIDENT WAS, IN FACT, AN AGGRAVATION OF THE AUGUST 
1 970 INJURY WHICH TEM PORAR1LY EXACERBATED C LA IMANT1 S DISAB I LITY 
BUT DID NOT ADD TO THE’ DEGREE OF PERMANENT IMPAIRMENT.' THIS STI
PULATION PROVIDED FOR -AN INCREASE IN THE AWARD OF PERMANENT DIS
ABILITY OF 32 DEGREES FOR THE LOW BACK DISABILITY AND 15 DEGREES 
FOR EACH LEG.

Dr. MATTHEWS EXAM I NE D CL A I M ANT IN JANUARY 1 9 74 , CLAIMANT 
WAS STILL COMPLAINING OF RESIDUAL LOW BACK AND LEG PAIN AND DR. 
MATTHEWS FELT CLAIMANT COULD CONTINUE TO TOLERATE LIGHT WORK BUT 
THAT HEAVY WORK WOULD PROBABLY INCREASE HER SYMPTOMS. ON FEBRU
ARY 2 3 , 1 9 7 4 A REPORT FROM DR. BEBER STATED THAT CLAIMANT ON
FEBRUARY 12, 1974, DEVE LOPE D FURTHER PAIN IN THE RIGHT LEG AND
THIGH AND HAD BEEN UNABLE TO WORK SINCE THAT DATE. CLAIMANT WAS 
REFERRED TO DR. LUCE AND ADMITTED TO THE MEDFORD HOSPITAL WHERE 
A MYELOGRAM REVEALED NO CURRENT EVIDENCE OF DISC PROTRUSION.
SHE WAS THEN REFERRED TO DR. MCINTOSH WHO, ON JULY 5, 1974, RE
PORTED THAT CLAIMANT, WHILE WORKING ON FEBRUARY 12, APPARENTLY 
HAD A PROGRESSIVE INCREASE OF BACK PAIN, ON JULY 9 , 1 9 7 4 CLAIMANT
UNDERWENT A FURTHER LAMINECTOMY AND A SPINAL FUSION WAS CARRIED 
UP ONE LEVEL TO L4 .
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Claimant filed a new injury claim in October 1 97 4 . this claim

WAS DENIED ON THE GROUNDS THAT CLAIMANT'S SYMPTOMS RESULTED AS AN 
AGGRAVATION OF HER 19 7 0 INJURY AND did not constitute a new injury.

Dr. LUCE, on OCTOBER 7 , 1 9 7 4 , REPORTED THAT THE HISTORY AND

SURGICAL FINDINGS WERE COMPATIBLE WITH EXACERBATION RATHER THAN 
A NEW INJURY. , DR, MC IN TOSH WAS ASKED IF THE FEBRUARY 12 INCIDENT 
REPRESENTED AN AGGRAVATION OR NEW INJURY. HE FELT THAT THE PRIOR 
FUSION WAS SOLID AND NO DISC PROTRUSION EXISTED, THERE WAS A DE
GENERATIVE RIDGE PRESENT AND TIGHTNESS OF THE NEURAL FORAMEN WHICH 
WAS RELIEVED WITH THE LAMINECTOMY AND THE FUSION EXTENSION, BUT 
AS TO WHETHER IT WAS A NEW OR OLD INJURY, HE STATED IT WAS DIFFICULT 
TO DETERMINE,

The referee found that claimant clearly continued to demon
strate SIGNIFICANT SYMPTOMS FOLLOWING HER RETURN TO WORK AFTER 
HER 19 7 0 INJURY AND THE TWO SURGERIES. SHE TESTIFIED THAT SHE EX
PERIENCED PAIN IN HER BACK AND SOMETIMES. IIOWN HER LEGS AND THAT 
SUCH DISCOMFORT WAS WORSE ON SOME DAYS THAN ON OTHERS EVEN THOUGH 
SHE ENGAGED IN MUCH THE SAME PHYSICAL ACTIVITY, THE EVIDENCE INDI
CATES THAT CLAIMANT'S PAIN WAS OFTEN AGGRAVATED WHEN SHE WORKED 
ON THE DRY CHAIN, ESPECIALLY WHEN THE MATERIAL ON THE CHAIN WAS 
HEAVY. THE REFEREE FOUND THAT THE MEDICAL REPORTS CONFIRMED THE 
CONTINUOUS SYMPTOMS AND, EXPRESSEDLY OR IMPLIEDLY, RELATED THEM 
TO THE 19 70 INJURY AND THE SUBSEQUENT SURGERIES.

The referee further found that dr. mc intosh had stated that
THE MILL WORK TO WHICH CLAIMANT, HAD RETURNED COULD VERY WELL BE 
MORE THAN SHE COULD HANDLE - HIS OPINION WAS THAT THIS WAS HEAVIER 
WORK THAN SHE SHOULD BE DOING. THE REFEREE FOUND THAT THIS RESTRIC
TION SUGGESTED BY DR. MCINTOSH WAS RELATED TO THE CLAIMANT'S 1970 
INJURY. FURTHERMORE, DR. MATTHEWS REPORTED THAT HEAVIER TYPES OF 
WORK WOULD PROBABLY CAUSE CLAIMANT INCREASED SYMPTOMS AND THAT 
THIS PROGNOSIS WAS APPARENTLY RELATED TO THE 1 9 7 0 INJURY,

Dr. luce’s I nit IAL REPORT OF THE INCIDENT OF FEBRUARY 12, 1974

INDICATES A GRADUAL ONSET OF PAIN ON THAT DATE WHILE AT WORK. DR. • 
luce’ S DEPOSITION WAS TAKEN ON MAY 2 7 , 1 9 7 5 . DR. MC INTOSH DECLINED

TO GIVE AN EXPLICIT ANSWER TO THE QUERY - WAS IT AGGRAVATION OR A 
NEW INJURY?

The REFEREE, RELYING TO A GREAT EXTENT ON THE DE 
DR. LUCE, CONCLUDED THAT THE INCIDENT OF FEBRUARY 12,
IN FACT, AN. AGGRAVATION OF THE AUGUST, 1 9 7 0 INJURY AND 
INJURY. THE DENIAL OF CLAIMANT'S CLAIM FOR NEW INJURY 
FEBRUARY 1 2 , 1 9 7 4 WAS PROPER.

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REFEREE. THE ACTIVITY OF FEBRUARY 1 2 , 1 9 7 4 WAS
NOTHING MORE THAN A CONVENIENT VEHICLE: FOR THE EXPRESSION OF SYMP
TOMS LARGELY AND VERY MATERIALLY RELATED TO AND RESULTING FROM 
THE CLAIMANT'S 1 9 7 0 INJURY AND SUBSEQUENT SURGERIES.

ORDER
The order of the referee dated august is, 1975 is affirmed.

POSITION OF 
1 9 7 4 WAS, 
NOT A NEW 
SUFFERED ON
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•-WCB CASE NO. -75—1G21 MARCH 1, 1976 

NEIL KRINGEN, CLAIMANT
VINCENT1' IE RU L.VI-, ' C LA I M'ANf' S :-ATTY,. ' » : ■ '
DEPT. OF JUSTICE, DE F E NSE ATT Y.: 1 ' • r-'-'' ' ''
REQUEST FOR REVIEW BY CLAIMANT' ;; "' '' - ‘

Reviewed by board'members'w ilson and moore,

The claimant seeks review by the board of the Referee’s order
WHICH APPROVED THE STATE ACCIDENT INSURANCE FUND’S DENIAL'OF CLAIMANT’S 
CLAIM.

Claimant' is a 4 8 Ye ar old pre ss ope rator who was struck by an 
AUTOMOBILE ON JANUARY 23,' 1 9 7 5 AT APPROXIMATELY 7,20 A. M. WHILe'THE 
WAS CROSS ING ,AIR PORT WAY, A FOUR LANE HIGHWAY IN PORTLAND, ON HIS WAY 
TO HIS JOB. AS A RESULT OF' THE ACCiDENT, CLAIMANT1 S'RIGHT LEG WAS 
AMPUTATED. CLAIMANT FILED ACLAIM AND ON MARCH 6 , 1 9 7 5 THE FUND
DENIED IT. ’

The- SOLE ISSUE B6PORE THE referee WAS w hethe r'the injury arose 
IN AND OUT OF THE COURSE CF CLAI MANT’ S' EMPLOYMENt/mORE SPECIFICALLY, 
WHETHER CLAIMANT HAD BROUGHT HIMSELF WITHIN ONE OF THE EXCEPTIONS TO 
THE- ’ GOING AND COM ING* RULE, '' ' v ' 1 '

The referee found th at clai mant'Had been working for the em
ployer for approximately one' year prior to the accident and that he
had DRIVEN TO WORK BY AUTOMOBILE1 UNTIL OCTOBER 1 9 7 4" WHEN HE. SOLD HIS 
CAR AND ’STARTED USING THE BUS. CLAI MANT MADE INQUIRIES AS TO THE BEST 
WAY TO GET TO WORK BY BUS AnD WAS TOLD TO TAKE THE SANDY BOULEVARD 
TO 8 2 ND AVENUE BUS AND THE'N 'TRANSF'er' TO THE' '8 2 ND AVENUE BUS. THE . 
TRI-MET BUS DRIVER STOPPED THE BUS ENROUTE TO THE AIRPORT AND DISCHARGED 
THE EMPLOYES OF THE 'EMPLOYER ON THE EAST SIDE OF AIRPORT WAY. THIS 
WAS A LONG ESTABLISHED PATTERN AND MANY EMPLOYES OTHER THAN .CLAIMANT 
USED THE BUS,- IN FACT, THIS WAS THE ONLY METHOD OF BUS TRANSPORTATION, 
CLAIMANT HAD. TO BE AT WORK AT 7.45 A. M. AT THE TIME OF THE INJURY, IT 
WAS A MISERABLE DAY WEATHER-WISE, THE LOCATION OF THE EMPLOYER'S 
OPERATION WAS ABOUT 100 -YARDS WEST OF 1A1R PORT WAY AND' TO CROSS AT 
THAT POINT WAS VERY DANGEROUS. THERE WAS A STOP LIGHT LOCATED ABOUT 
ONE-HALF MILE FROM THAT POINT OF CROSSING, BUT THERE WAS NO PROTECTED 
CROSSING AT THE.. POINT WHERE CLAIMANT CROSSED. ‘

The REFEREE FOUND THAT CLAIMANT WAS NOT PAID FOR TRAVEL TIME 
NOR WAS 'HE ON -ANY ERRAND FOR THE'SENEFIT OF THE EMPLOYER NOR ENGAGED 
IN ANY ACTIVITIES WHICH WOULD BENEFIT THE EMPLOYER, THE REFEREe'FOUND 
THAT CLAIMANT WAS NOT TRAVELLING BETWEEN AREAS OVER WHICH THE EM
PLOYER EXERCISED. CONTROL, claimant chose to expose himself to an 
UNUSUAL HAZARD BY CROSSING 'AT THI5 RATHER DANGEROUS PO i NT RATHER THAN 
WALKING TO THE-PROTECTED CROSSING,

The referee concluded thatthe voluntary exposure by the work
man DID NOT SHIFT THE RISK OF INJURY FROM THE WORKMAN TO THE EMPLOYER. 
THE EMPLOYER HAD NOT CREATED ANY HAZARD OR SUFFERED ANY HAZARD TO 
REMAIN TO WHICH THE CLAIMANT HAD TO EXPOSE HIMSELF IN ORDER TQ GET TO 
OS FROM HUS PLACE OF WORK. .

The board, on de novo review, affirms and adopts the findings

AND CONCLUSIONS OF THE REFEREE. THE EVIDENCE INDICATES THAT CLAIMANT 
HAD OTHER METHODS OF TRANSPORTING HIMSELF TO AND FROM HIS PLACE OF 
WORK — IN FACT, UNTIL OCTOBER 1 9 7 4 HE HAD DRIVEN TO WORK IN HIS OWN 
CAR. HE CHOSE TO USE THE BUS AS TRANSPORTATION AND HE ALSO CHOSE TO
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BE DISCHARGED FROM THE BUS AT A SPOT WHERE THE CROSSING WAS NOT PRO
TECTED. THE ENTIRE EXPOSURE TO HAZARD OR RISK WAS THE VOLUNTARY CHOICE 
OF THE CLAIMANT.

ORDER
The ORDER OF THE REFEREE DATED SEPTEMBER 23, 1 9 7 5 IS AFFIRMED.

WCB CASE NO. 75-2045 MARCH 1, 1976 

ROBERT J. PIERCE, CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT1 S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests review by the board of a referee’s order

WHICH GRANTED CLAIMANT 2 08 DEGREES FOR 6 5 PER CENT UNSCHEDULED LOW 
BACK DISABILITY, CONTENDING HE IS ENTITLED TO AN AWARD OF PERMANENT 
TOTAL DISABILITY.

Claimant was a drill press operator who fell from a scaffolding

INJURING HIS LOW BACK ON SE PTE MBER 10, 1973, ON DECEMBER 14, 1973
SURGERY WAS PERFORMED WITH A LAMINECTOMY AND DISC EXCISION AT L4 —5 
ON THE RIGHT AND BILATERAL HE M I-LAM INECTOM Y AND DISC EXPLORATION AT 
L5 —SI . ON NOVEMBER 2 5 , 1 9 74 DR. PASQUESI CONSIDERED CLAIMANT’S CON
DITION STATIONARY WITH A CONSIDERABLE LOSS OF MOTION, SEVERE LUMBAR- 
AND LEFT SCIATIC PAIN AND LOSS OF LUMBAR MUSCLE POWER. THE DETERMINA
TION ORDER OF MAY 7 , 19 7 5 AWARDED CLAIMANT 128 DEGREES FOR 40 PER
CENT UNSCHEDULED LOW BACK DISABILITY.

Dr. MASON AT THE DISABILITY PREVENTION DIVISION REPORTED, ON 
MARCH 1 1 , 1 9 75 , THAT CLAIMANT EXHIBITED GROSS EMOTIONAL OVERLAY
EXAGGERATION, HOWEVER, DR. MICHAEL FLEMING, A CLINICAL PSYCHOLOGIST, 
CONCLUDED THAT ALTHOUGH CLAIMANT WAS DEPRESSED, HE WOULD STILL BE 
WORKING WERE IT NOT FOR HIS INDUSTRIAL INJURY. DR. FLEMING CONTINUED 
COUNSELING CLAIMANT BUT HIS PROGNOSIS WAS GUARDED BECAUSE OF CLAIM
ANT’S SEVERE EDUCATIONAL DEPRIVATION AND THE LACK OF VOCATIONAL OPTIONS 
OPEN TO HIM.

Claimant did attempt to return to work in may of 1975 but quit

AFTER A FEW DAYS BECAUSE EVEN LIGHT DUTY ACTIVATED HIS SYMPTOMS.

The referee found the EVIDENCE PRECLUDED a FINDING THAT CLAIM
ANT WAS PERMANENTLY AND TOTALLY DISABLED, ODD-LOT OR OTHERWISE — 
HOWEVER, CLAIMANT HAS A SUBSTANTIAL LOSS OF EARNING CAPACITY. HE 
CONCLUDED CLAIMANT WAS ENTITLED TO 6 5 PER CENT OF MAXIMUM TO COM
PENSATE FOR THE LOSS.

The BOARD, ON DE NOVO REVIEW, AGREES WITH THE FINDINGS OF THE 
REFEREE AND RECOMMENDS THAT THIS WORKMAN BE AFFORDED MAXIMUM 
ASSISTANCE IN THE AREAS OF VOCATIONAL RETRAINING AND PSYCHIATRIC 
TREATMENT, AN EMPHASIS ON CLAIMANT’S REMAINING CAPABILITIES SHOULD 
BE MADE, AND THE BOARD IS HOPEFUL THAT CLAIMANT WILL TAKE ADVANTAGE 
OF THE PSYCHIATRIC TREATMENT WHICH IS AVAILABLE TO HIM UNDER 656.245 , 
AND VOCATIONAL REHABILITATION AVAILABLE TO HIM FROM THE BOARD’S 
DISABILITY PREVENTION DIVISION.
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ORDER
The order of the referee dated September 2 3 , 1 9 7 5 is affirmed.

WCB CASE NO. 75-1214 MARCH 1, 1976

BEATRICE CLAWSON, CLAIMANT
RINGO, WALTON AND EVES,

CLAIMANT1 S ATTYS.
THW1NG, ATHERLY AND BUTLER,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson, Phillips and moore.

The employer requests board review of the referee’s order

WHICH GRANTED CLAIMANT COMPENSATION FOR PERMANENT TOTAL DISABILITY 
AS PROVIDED BY STATUTE, PAYABLE FROM THE DATE OF TERMINATION OF 
TEMPORARY TOTAL DISABILITY WITH CREDIT FOR PAYMENTS MADE ON THE 
AWARD OF PERMANENT PARTIAL DISABILITY BY THE DETERMINATION ORDER 
MAILED JANUARY 6 , 1 9 75 .

Claimant sustained a compensable injury on march 19, 1974 when

SHE SLIPPED ON A WET FLOOR AND FELL AGAINST THE WALL. SHE EXPERIENCED 
PAIN IN HER NECK, LEFT ARM AND BACK. AT THE TIME CLAIMANT WAS A 5 1 
YEAR OLD HOUSEKEEPER AND HAD BEEN EMPLOYED BY THE EMPLOYER FOR AP
PROXIMATELY SIX WEEKS. HER FIRST TREATMENT WAS CHIROPRACTIC — SUB
SEQUENTLY, SHE CONSULTED DR. MARTENS, HER FAMILY DOCTOR WHO IS AN 
ORTHOPEDIC SURGEON. CLAIMANT COMPLAINED OF PAIN' IN HER NECK, PRI
MARILY, ON THE LEFT SIDE WITH A NUMBNESS AND TINGLING OF THE LEFT 
UPPER LIMB EXTENDING INTO THE HAND AND ALSO A BURNING SENSATION AND 
A ’ KNOT’ IN THE LOWER BACK. DR, MARTENS DIAGNOSED A CHRONIC LUMBO
SACRAL STRAIN, STRAIN OF THE CERVICAL SPINE AND POSSIBLE CARPAL TUN
NEL SYNDROME ON THE LEFT AND REFERRED CLAIMANT TO DR. KNOX, A NEURO
LOGIST. DR. MARTENS RECOMMENDED CLAIMANT NOT RETURN TQ ANY WORK 
REQUIRING BENDING, STOOPING, LIFTING, SWEEPING OR MOPPING.

Dr. KNOX FOUND NO EVIDENCE OF CARPAL TUNNEL SYNDROME BUT SOME 
MINOR DENERVATION CONSISTENT WITH C8 —T1 RADICULOPATHY.

On JUNE 1 0 , 1 97 4 , DR. MARTENS, IN HIS CLOSING EVALUATION, FOUND
CLAIMANT TO BE MEDICALLY STATIONARY AND RECOMMENDED REFERRAL TO THE 
DEPARTMENT OF VOCATIONAL REHABILITATION FOR RETRAINING IN A LESS 
STRENUOUS OCCUPATION AND ALSO FOR POSSIBLE EVALUATION BY THE BACK 
CLINIC. CLAIMANT REPORTED TO DISABILITY PREVENTION DIVISION ON SEPTEM
BER 1 0 , 1 9 74 AND DR. MASON, AFTER EXAMINATION OF CLAIMANT,' FOUND NO
DISC PROBLEMS OR NERVE ROOT COMPRESSION - GROSS ANXIETY WAS NOTED 
WITH MAGNIFICATION OF HER SYMPTOMS AND SOME ELEMENTS OF CONVERSION- 
REACTION IS MANIFESTED BY HER SENSORY FINDINGS. DR. MASON FOUND CLAIM
ANT HAD A HISTORY OF PREVIOUS LOW BACK STRAIN IN 1971 AND 1 973 CAUSED 
BY LIFTING PATIENTS, ALSO PTERYGIUMS, BILATERALLY, NOT DISABLING BUT 
WHICH CAUSED CLAIMANT SUBSTANTIAL FEAR AND ALSO A HISTORY OF ANXIETY, 
TENSION AND NERVOUSNESS DATING BACK TO WHEN CLAIMANT WAS 2 1 YEARS 
OF AGE. HE FELT IT WAS ESSENTIAL THAT CLAIMANT RETURN TO A DIFFERENT 
TYPE OF WORK WHICH INCLUDED NO LIFTING, BENDING, OR TWISTING STRESSES 
NOR ANY WORK WITH HER ARMS OVERHEAD.

As A RESULT OF A PSYCHOLOGICAL EVALUATION, CLAIMANT’S PSYCHO
PATHOLOGY AS RELATED TO THE INDUSTRIAL INJURY WAS RATED MILD. THE 
PROGNOSIS FOR RESTORATION AND REHABILITATION FROM A PSYCHOLOGICAL
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STANDPOINT WAS VERY POOR, CLAIMANT WAS QUITE CONCERNED ABOUT HER EYE 
PROBLEMS (PTERYGIUMS). ON OCTOBER 1 1 , 1 9 7 4 CLAIMANT WAS DISCHARGED
FROM THE DISABILITY PREVENTION DIVISION AND ON JANUARY 6 , 1 9 7 5 A DETER
MINATION ORDER WAS MAILED WHICH AWARDED CLAIMANT 192 DEGREES FOR 6 0 
PER CENT UNSCHEDULED DISABILITY.

Claimant has a third grade education, she has done some house
keeping FOR HIRE, WASHED DISHES AND WAITED ON TABLES BUT THE MAJORITY 
OF HER WORK BACKGROUND CONSISTS OF WORKING AS A NURSE1 S AIDE IN PRI
VATE HOMES AND NURSING HOMES, AT THE PRESENT TIME CLAIMANT HAS LOW 
BACK PAIN, A PAINFUL KNOT IN HER UPPER LEFT ARM WHICH BREAKS AND BLEEDS 
IF SHE DOES ANY HEAVY WORK, A SWELLING ON BOTH SIDES OF HER NECK AND 
NECK PAIN, A GROWTH ON BOTH EYES, NOT ALL OF WHICH ARE RELATED TO HER 
INDUSTRIAL INJURY.

The REFEREE FOUND CLAIMANT TO BE A CREDIBLE WITNESS AND BELIEVED 
HER TESTIMONY THAT SHE WOULD LIKE TO WORK BUT SHE DOES NOT KNOW OF 
ANY KIND OF WORK THAT SHE IS NOW CAPABLE OF PERFORMING AND THAT IS THE 
REASON SHE HAS NOT LOOKED FOR WORK SINCE HER INJURY ALTHOUGH SHE DID 
TALK WITH THE VOCATIONAL COUNSELOR IN CORVALLIS BUT WAS UNABLE TO KEEP 
APPOINTMENTS BECAUSE OF PHYSICAL PROBLEMS.

The referee found that the medical facts, when considered in
CONJUNCTION WITH CLAIMANT* S AGE, LIMITED EDUCATION, MENTAL CAPACITY, 
APTITUDES, EXPERIENCE AND TRAINING, PLACED CLAIMANT PRIMA FACIE IN 
THE 1 ODD —LOT* CATEGORY OF THE WORK FORCE AND, THEREFORE, PROOF OF 
MOTIVATION TO WORK IS NOT NECESSARY. DEATON V. SAIF (UNDERSCORED) ,
13 OR APP 2 9 8 . THE REFEREE FOUND CLAIMANT HAVING ESTABLISHED HER 
PRIMA FACIE CASE, THE BURDEN SHIFTED TO THE EMPLOYER TO SHOW SOME 
KIND OF SUITABLE WORK IS REGULARLY AND CONTINUOUSLY AVAILABLE JO 
CLAIMANT AND THAT THE EMPLOYER FAILED TO PRESENT ANY SUCH EVIDENCE.

The referee concluded that claimant is permanently incapaci
tated FROM REGULARLY PERFORMING ANY WORK AT A GAINFUL AND SUITABLE 
OCCUPATION AND IS ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY.

After de novo review, the majority of the board affirms the
FINDINGS AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated july 2 8 , 1975 is affirmed.

Claimant’s counsel is awarded as a reasonable attorney’s fee 
for his services in connection with this board review THE SUM OF 400 
DOLLARS, payable by the employer.

DISSENT
BOARD MEMBER GEORGE A. MOORE DISSENTS AS FOLLOWS -

It is this reviewer’s opinion that the RELATIVELY MINOR DIAGNOSED 
BACK, NECK AND ARM INJURIES WHICH WERE TREATED ONLY ON A CONSERVATIVE 
AND PALLIATIVE BASIS AND THE LIMITED ASSESSMENT OF PERMANENT PHYSICAL 
DISABILITY BY HER ORTHOPEDIC AND NEUROLOGICAL PHYSICIANS, COUPLED WITH 
THE PSYCHOLOGICAL OPINION THAT HER GROSS ANXIETY TENSION AND MAGNIFI
CATION OF SYMPTOMS ARE ONLY MILDLY RELATED TO HER ACCIDENT DO NOT 
SATISFY THE BURDEN THAT THE CLAIMANT HAS DESIGNATED PRIMA FACIE ODD- 
LOT CONSIDERATION AND DOES NOT HAVE TO SHOW MOTIVATION TOWARD WORK 
RETURN.

There is ample evidence that the claimant skipped appointments

WITH VOCATIONAL COUNSELORS AND HAS MADE NO ATTEMPT TOWARD EXPLORING
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THE POSSIBILITIES OF RETRAINING AND REEMPLOYMENT ALTHOUGH REHABILI
TATION OPPORTUNITIES HAVE BEEN OFFERED.

For the above reasons, this reviewer would recommend setting
ASIDE THE referee's ORDER AND RESTORING THE ADJUDICATION OF THE BOARD’S 
EVALUATION DIVISION AND URGE THE CLAIMANT TO AVAIL HERSELF OF VOCATIONAL 
REHABILITATION AND OR REEMPLOYMENT ASSISTANCE.

I RESPECTFULLY DISSENT FROM THE BOARD AND WOULD AFFIRM THE DENIAL.

-S— GEORGE A. MOORE, BOARD MEMBER

WCB CASE NO. 75-2149 MARCH 1, 1976 

JOHN M. KOHLER, CLAIMANT
SMITH AND LEE, CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests board review of the referee’ s order which

AFFIRMED.THE DETERMINATION ORDER OF MAY 22 , 1 9 75 AW ARD 1 NG C LAI M ANT
NO PERMANENT PARTIAL DISABILITY.

Claimant was employed by Weyerhaeuser's and sustained a com
pensable INJURY JULY 6 , 1 9 73 WHEN HIT IN THE HEAD BY A BOARD. THE
PRIMARY INJURY WAS A FRACTURED NOSE BUT CLAIMANT ALSO COMPLAINED 
OF HEADACHES AND NECK COMPLAINTS. HE RETURNED ON AUGUST 7 , 1 9 7 3 TO
HIS CLEANUP JOB AT THE MILL. ABOUT THREE MONTHS LATER CLAIMANT AS
SUMED A LIGHTER TYPE JOB AS EDGER OFF —BEARER, A JOB WHICH HE APPLIED 
FOR AND RECEIVED WHEN HE DEMONSTRATED HE COULD PERFORM THE REQUIRED 
PHYSICAL DUTIES. FROM AUGUST 7 , 1 973 UNTIL APRIL 1 5 , 1 9 74 CLAIMANT
PERFORMED HIS JOB WITHOUT SIGNIFICANT DIFFICULTIES, BUT DID HAVE SOME 
INTERMITTENT PERIODS OF INCREASED PAIN WHICH DR, CONN, HIS TREATING 
PHYSICIAN, FELT WAS TO BE EXPECTED AND WAS IN NO WAY DISABLING TO THE 
EXTENT CLAIMANT COULD NOT WORK.

On APRIL 1 5 , 1 9 74 CLAIMANT WAS INJURED IN AN AUTOMOBILE ACCI

DENT AND SUFFERED SIGNIFICANT INJURY TO HIS NECK AND BACK. HE WAS OFF 
WORK UNTIL JANUARY, 1 9 7 5 . UPON RETURNING TO WORK, CLAIMANT'S JOB 
PERFORMANCE CHANGED DRAMATICALLY AND HE COULD NOT KEEP UP WITH HIS 
PART OF THE WORK. IN APRIL 1 9 7 5 THE EMPLOYER FOUND CLAIMANT'S PER
FORMANCE SO UNSATISFACTORY IT GAVE HIM CONDITIONAL TERMINATION, CON
TINGENT UPON HIS RETURNING WHEN HE FELT HE WAS PHYSICALLY ABLE TO 
PERFORM THE JOB. CLAIMANT HAS NOT RETURNED TO WEYERHAEUSER OR ANY 
OTHER EMPLOYMENT SINCE THAT TIME.

The REFEREE FOUND, AND THE BOARD, ON DE NOVO REVIEW, AGREES, 
THAT THE EVIDENCE ON RECORD REFLECTS THAT ANY LIMITATION OF CLAIMANT1 S 
ABILITY TO WORK AND ANY IMPAIRMENT OF HIS FUTURE EARNING CAPACITY IS 
ATTRIBUTABLE ONLY TO THE DISABLING EFFECTS OF THE APRIL 1 5 , 1 9 74 OFF-
THE—JOB AUTOMOBILE ACCIDENT, AND THE DETERMINATION ORDER OF MAY 22,
1 9 7 5 SHOULD BE AFFIRMED.

ORDER
The order of the referee dated October 16, 1975 is affirmed.

-2 36 -



CLAIM NO. 05X—010632 MARCH 1, 1976

CLEVE CLAPP, CLAIMANT ^
DAVID A. VINSON, CLAIMANT1 S ATTY,
ORDER

On FEBRUARY 2 0 , 1 976 THE BOARD RECEIVED FROM THE CLAIMANT A 
PETITION FOR RECONSIDE RATI ON .OF LUMP SUM PAYMENT. CLAIMANT HAD 
SUSTAINED A COMPENSABLE INJURY ON NOVEMBER 6 , 1 96 9 AND THE CLAIM
HAD BEEN CLOSED BY A DETERMINATION ORDER MAILED SEPTEMBER 3, 1974
WHEREBY CLAIMANT WAS AWARDED 1 92 DEGREES FOR 1 00 PER CENT LOSS OF 
THE RIGHT ARM AND 2 8 8 DEGREES FOR’90 PER CENT UNSCHEDULED RIGHT 
SHOULDER DISABILITY.

A 50 PER CENT LUMP SUM PAYMENT WAS REQUESTED BY CLAIMANT AND 
APPROVED BY THE COMPLIANCE DIVISION OF THE BOARD ON OCTOBER 3 1 , 1 9 74 .
ON NOVEMBER 20, 1974 THE EMPLOYER1 S CARRIER ISSUED A CHECK IN THE
AMOUNT OF 16,467.46 DOLLARS PURSUANT TO THE APPROVED REQUEST.

Prior to October 5 , 1973, ors 6 5 6 . 2 3 0 allowed a workman to 
RECEIVE UP TO 5 0 PER CENT OF HIS- PERMANENT PARTIAL DISABILITY AWARD 
IN AN ADVANCE LUMP SUM PAYMENT RATHER THAN TAKING ALL OF IT IN MONTHLY 
PAYMENTS. ALL REMAINING PAYMENTS WERE PROPORTIONATELY REDUCED 

SO THAT THE LENGTH OF TIME THE WORKMAN CONTINUED TO RECEIVE PAYMENTS 
REMAINED THE SAME. THE 1 9 73 LEGISLATURE ENACTED SENATE BILL 524 
(CH 221 O. L. 1 973 ) WHEREBY ORS 6 56,2 3 0 WAS AMENDED TO PERMIT, WITH 
BOARD APPROVAL, ADVANCE PAYMENT. IN A LUMP SUM OF UP TO 100 PER CENT 
OF THE WORKMAN'S PERMANENT PARTIAL DISABILITY AWARD WITHOUT CON
VERSION TO ITS ' PRESENT VALUE1 . THE LAW BECAME EFFECTIVE OCTOBER 5,
1 973 . IT IS PURSUANT TO THI S’ AMENDED” PRO VI SION THAT CLAIMANT SEEKS 
TO INVOKE THE BOARD'S APPROVAL OF A LUMP SUM PAYMENT OF 100 PER CENT 
OF THE AMOUNT REMAINING DUE CLAIMANT.

The board has no authority to order the lump sum payment of
MORE THAN ONE—HALF OF THE PERMANENT PARTIAL DISABILITY AWARDED 
CLAIMANT FOR HIS 1 9 6 9 INJURY - HOWEVER, SHOULD BOTH PARTIES VOLUN
TARILY AGREE TO LUMP SUM PAYMENT OF MORE THAN ONE-HALF OF THE PER
MANENT PARTIAL DISABILITY AWARD, THE BOARD MAY APPROVE IT IN ITS 
DISCRETION.

The law in effect at the time of the injury is controlling.

In the instant case, the request for PAYMENT OF 1 0 0 per cent 
OF THE AMOUNT REMAINING DUE CLAIMANT WAS MADE BY THE CLAIMANT BUT 
OPPOSED BY THE EMPLOYER AND ITS CARRIER - OBVIOUSLY, THERE IS NO 
VOLUNTARY AGREEMENT OF THE PARTIES TO AWARD CLAIMANT A LUMP SUM 
PAYMENT OF MORE THAN ONE —HALF OF THE AWARD WHICH HE RECEIVED BY 
VIRTUE OF THE DETERMINATION ORDER OF SEPTEMBER 3 , 1 9 74 , AND WHICH

1 9 74 .

RECEIVED 
0 , 19 76

WAS PAID TO CLAIMANT PURSUANT TO HIS REQUEST ON NOVEMBER 20,

ORDER
The petition for reconsideration of lump sum payments

FROM THE CLAIMANT IN THE ABOVE ENTITLED MATTER ON FEBRUARY 2 
IS DENIED.
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WCB CASE NO. 75-2370 , MARCH 1, 1976

FRED F. DOUGLAS, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,

CLAIMANT1 S ATTYS,'
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and 

Claimant requests review by the board
WHI< H AFFIRMED THE SECOND DETERMINATION ORDER MAILED JULY 8, 1975
WHEREBY CLAIMANT WAS AWARDED 7,5 DEGREES FOR 5 PER CENT LOSS OF THE 
LEFT FOREARM AND ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSATION 
FROM MARCH 24 , 1 9 7 5 THROUGH APR IL 2 1 , 1 9 7 5 ,

Claimant suffered a compensable injury to his left wrist diag
nosed AS A CONTUSION, HE WAS RELEASED ON JANUARY 2 8 , 1 9 74 TO RETURN
TO WORK AND ADVISED TO REPORT BACK TO THE INDUSTRIAL CLINIC IF HIS PAIN 
AND DISABILITY INCREASED. CLAIMANT RETURNED TO WORK FOR THREE OR 
FOUR WEEKS AFTER THE INJURY BUT CONTINUED TO SUFFER PAIN AS HE HANDLED 
THE VARIOUS TOOLS OF HIS TRADE. IN EITHER APRIL OR MAY 1 974 HIS EM
PLOYMENT WAS TERMINATED - THERE WAS SOME DISAGREEMENT AS TO THE 
CAUSE FOR SUCH TERMINATION.

In FEBRUARY 1 9 7 5 CLAIMANT CONSULTED DR. SHLIM WHO DISCOVERED 
A SMALL GANGLION ON THE DORSUM OF THE LEFT WRIST WHICH HE SURGICALLY 
REMOVED ON MARCH 2 4 , 1 97 5 . CLAIMANT'S CLAIM HAD BEEN ORIGINALLY
CLOSED BY A DETERMINATION ORDER MAILED JUNE 2 8 , 1 9 74 WHICH ONLY AUTHO
RIZED TIME LOSS BENEFITS FROM JANUARY 4 THROUGH JANUARY 2 8 , 1 9 74 .
AFTER THE SURGERY THE CLAIM WAS AGAIN CLOSED BY THE SECOND DETERMIN
ATION ORDER.

In MAY 1 9 7 5 DR. RINEHART SAW CLAIMANT AND RECOMMENDED CLAIM
ANT SHOULD NOT WORK AND THAT HE SHOULD HAVE PROLONGED TREATMENT AND 
TRAINING. DR, RINEHART NOTED ' ELECTROMYOGRAPHIC EVIDENCE OF ABNORMAL 
MUSCLE FUNCTION PARTICULARLY LEFT SHOULDER, ARM AND WRIST... DUE TO 
A COMMON CLINICAL SYNDROME WHICH IS POORLY UNDERSTOOD BY THE MA
JORITY OF THE MEDICAL PROFESSION. IT CONSISTS OF REFLEX (AUTOMATIC) 
BRACING OF MUSCLES LEADING TO MUSCLE FATIGUE AND MUSCLE SPASM — AND 
THENCE DAMAGE OF VARYING DEGREE TO TENDONS AND JOINTS BECAUSE OF THIS SPASM.*

The referee found it very difficult to comprehend fully what
IT WAS THAT PREVENTED CLAIMANT FROM USING HIS LEFT WRIST - SO DID 
DR. SHLIM AND DR. REIKE. DR. SHLIM ON FEBRUARY 5 , 1 9 7 5 HAD STATED 
THAT CLAIMANT WAS OFF WORK A MONTH BECAUSE OF THE WRIST PAIN AND 
THAT A FEW MONTHS LATER BECAUSE OF SOME DIFFICULTY AT WORK HE EITHER 
RESIGNED OR WAS FIRED, DR. REIKE ON MARCH 2 9 , 1 9 74 HAD STATED THAT
CLAIMANT HAD A LITTLE TENDERNESS ACROSS THE REAR OF THE WRIST AND IN 
THE EXTENSOR TENDONS BUT SUGGESTED THAT HE RESUME WORK AND USE A 
LEATHER WRIST BAND ON THE LEFT WRIST WHEN AT WORK. HE FOUND NO EVI
DENCE TO SUGGEST LONG TERM IMPAIRMENT WOULD CONTINUE OR THAT SURGI
CAL INTERVENTION WAS NECESSARY.

Dr. SHLIM, COMMENTING UPON DR. RINEHART' S RECOMMENDATION FOR 
ADDITIONAL TREATMENT, STATED THAT THERE WAS NO INVOLVEMENT OF CLAIM
ANT1 S SHOULDER OR UPPER ARM AND DR. RINEHART’S REPORT FAILED TO INDI
CATE WHETHER THERE WAS ANY LACK OF MOTION IN THE LEFT WRIST. WITH 
RESPECT TO THE CLAIMANT1 S DISABILITY, DR. SHLIM STATED THAT IT WAS HIS 
FEELING THAT THERE WAS A TREMENDOUS FUNCTIONAL OVERLAY, THAT CLAIM
ANT HAD NO SIGNIFICANT DISABILITY AND SHOULD GO BACK TO WORK,

MOORE.

OF THE REFEREE1 S ORDER
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Dr. ROBINSON, IN HIS REPORT OF AUGUST 2 5 , 1 9 7 5 , AGREED WITH
DR. SHLIM AND FEET THAT CLAIMANT WAS ABLE TO WORK AND THAT HE,CER
TAINLY DID NOT CONSIDER CLAIMANT TOTALLY DISABLED OR IN NEED OF A 
year's TREATMENT AS HAD BEEN SUGGESTED.

The referee, after full consideration to all of the evidence,
FOUND NO BASIS ON WHICH TO MODIFY THE SECOND DETE R M I NAT ION . OR DER.
THE REFEREE CONCLUDED THAT THE CLAIM SHOULD NOT BE REOPENED, THAT 
NO ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DISABILITY SHOULD BE 
ORDERED (CLAIMANT HAD CONTENDED HE WAS ENTITLED TO ADDITIONAL TEM
PORARY TOTAL DISABILITY COMPENSATION FOR A CERTAIN PERIOD PRIOR TO 
THE GANGLION SURGERY AND FOR CERTAIN PERIOD OF TIME SUBSEQUENT THERE
TO) AND THAT THE AWARD OF PERMANENT PARTIAL DISABILITY ADEQUATELY 
COMPENSATED CLAIMANT FOR ANY RESIDUAL DISABILITY IN HIS LEFT WRIST 
RESULTING FROM THE INDUSTRIAL INJURY OF JANUARY 4 , I 9 74 .

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE FINDINGS AND CON
CLUSIONS OF THE REFEREE. WITH THE EXCEPTION OF THE RATHER BIZARRE 
DIAGNOSIS MADE BY DR. RINEHART TOGETHER WITH HIS RECOMMENDATION OF 
LONG THERAPY, THERE IS NO MEDICAL EVIDENCE WHICH WOULD INDICATE ANY 
IMPAIRMENT OTHER THAN IN THE CLAIMANT1 S LEFT WRIST AND THAT PHYSICAL 
I MPA IR ME NT IS MINIMAL,

ORDER
The order of the referee dated September 24, 1975 is affirmed.

WCB CASE: NO. 74-3654 MARCH 1, 1976 

DONALD PETERSON, CLAIMANT
boivin and boivin, claimant’s attys.
COLLINS, FERRIS AND VELURE ,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members,Wilson and Phillips.

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE’S 
ORDER WHICH AFFIRMED DENIAL OF CLAIMANT’S CLAIM BY THE EMPLOYER.

Claimant is a 5 7 year old salesman, he has been employed in 
THE men’s DEPARTMENT OF THE EMPLOYER’S RETAIL STORE SINCE DECEMBER 
1 972 .

Claimant apparently enjoyed his job and had been putting forth
CONSIDERABLE EFFORT TO ENDEAVOR TO BECOME A MANAGER IN THE MEN1 S 
DEPARTMENT, HOWEVER, A RELATIVELY NEW EMPLOYE IN THE DEPARTMENT 
WAS FELT BY CLAIMANT TO BE A RIVAL FOR THIS POSITION AND ON OCCASION 
CLAIMANT AND THIS OTHER SALESMAN WOULD ENGAGE IN A DISPUTE AT THE 
STORE, THESE INC I DENTS/ TE N DE D TO IRRITATE CLAIMANT.

On JULY 2 9 , 1 97 4 CLAIMANT WENT TO WORK AT HIS USUAL TIME AND
PERFORMED HIS USUAL DUTIES - AT APPROXIMATELY 3,00 , AS HE WAS CARRY
ING A 30 TO 4 0 POUND 3* X 2’ BOX OF WORK CLOTHING TO ANOTHER AREA IN 
THE STORE, CLAIMANT FELT A GRIPPING PAIN IN THE MID CHEST SOMEWHAT 
TO THE LEFT SIDE. HE DISMISSED THIS AS INDIGESTION AND SAT DOWN FOR 
APPROXIMATELY FIVE MINUTES. THEREAFTER HE RESUMED WORK UNTIL HE 
AGAIN FELT POORLY. Hfc RETIRED TO THE BACK OF THE STORE AND LAID DOWN 
FOR 15 TO 3 0 MINUTES BEFORE Re AGAIN RETURNED TO WORK, COMPLETED HIS 
SHIFT AND DROVE HOME BY HIMSELF. THAT EVENING HE ATE A NORMAL TYPE
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DINNER AND RETI RED — EARLY, THE; NEXT MQR.NING,CLAI MAN,T. DID, NOT, FEEL WELL 
AND COMPLAINED OF . SEV E R E C H E ST PAI N S. HIS WIfB TpokjHIM TO SEE DR. 
PETERSON WHO FELT CLAIMANT WAS.'DEy E.LO.PI NG BRONCHOPNEUMONIA, PERI
CARDITIS OR MYOCARDIAL iNFARC.TipN.’AND ORDERED CLAIMANT HOSPITALIZED.

Shortly before this.,incident claimant had developed a chest
COLD AND ALSO SOME NECK P A I N AND STIFFNESS. AND Hi AD BEEN SEEN BY A 
DOCTOR FOR THESE’ PROB.LE MS,','. DRj'' PETERSON, AFTER HOSPITALIZING CLAIM
ANT, MADE 'A DIAGNOSIS 6’f;'ACUTE. >-NF;Ap!GTi^. , . . /f. ' ' ’ ‘

Dr. OEUKE. FOUND probably" EXTENS.iyE/bilateral LEFT AND RIGHT 
CORONARV ARTERY DISEASE. ..CLAIMANT REMAINED in THE, .HOSPITAL 'FOR . 1 8 
DAYS. AND COMPLAINED ‘CONTINUOUSLYOF, UNRELIEVED PAlN. ’ PN SEPTEMBER 
1 6 , ,1 9 74 HE WAS AbMiTTED.TP.'A EUGENE HPSPITAL AND AR.TERIPSCLEROTIC 
CPRPNARY VASCULAR DI SE ASEy' STATUS POST MYCCARbi'All INFARCTION WAS ' 
DIAGNOSED, AN ANEURYSM V^AS ALSO" Bi sCOVE RE B AND OPEN HEART TWO 
VESSEL SURGERY W.IT.H .SE.SECT1QN ,OF THE, ANEUR.YSM WAS PERFORMED,-

On THE, QUESTION pij .Lw'HE'nHER . THE BeARJ ATTACK WAS. CAUSACLY RE
LATED TO. CLAIMANT,’ S^Wps,K ACTIVITY SEVERAL DOCTORS .EXPRESSED THEIR 
OPINIONS,. THE ONLY, .O.P i N.i ON 'WH ICH .SUPPORTED CLAIMANT'S .CONTENTION 
WAS MADE BY DR. PETERSON AND WAS BASED'UPON AN AS.SpMP.TION THAT 
CLAIMANT WAS WORKING SIGNIFICANTLY LONGER THAN THE USUAL 4 0" HOURS’
PER WEEK AND UnBeR HIGHLY STRESSFUL CONDITIONS. THE REFEREE FOUND 
THAT THIS HISTORY AS RELATED TO Br. PETERSON WAS NOT ENTIRELY BORNE 
.OUT BY THE TESTIMONY.

Dr. oelke, an internal medicine specialist, treated claimant
DURING HIS HOSPITALIZATION IN COOS BAY — HIS REPORTS INDICATED HE WAS 
UNABLE -TOnSAY WHETHER. OR NOT THE WORK AC.Tl-V I,TV, W AS A . S IGN I F 1C ANT CON- 
TRIBUTING FACTOR TO THE HEART ATTACK. 0 DR. HAWN, lA CARDIOLOGIST, WHO 
WAS CLAIMANT’S TREATING PHYSICIAN WHILE IN THE EUGENE HOSPITAL, STATED
THAT THE CORONARY ARTERY DISEASE COULDj NOT .BE SHOW N -TO- BE-/ RE LATE D,. TO , i «. t . Yu vi a * -s - > ii s jay. a iCLAIMANT S JOB. DR. SUTHERLAND, WHO TES;T|F|EB AT THE, WEARING, ALSO1
r- v nnr-(?ecn A Kl nDmi/M,! -TU A-T ■ A I A A A A1 -T- 1 C: \A/^OI/ AA'-PH/,’t*V *\A/A C MA-T A rAM-TD l_
BUTING FACTOR TO THE MYOCARDIAL INFARCTION.
EXPRESSED AN OPINION THAT CLAIM ANT' S' WOR K ACT IV IT Y WAS NOT A CONTRI-u _c 3 v q ma v i a r-i 3 -i. , & -vs ?.: jc o

TA 31-' .1C:

Tti^AMIA • O VA v,raii/ag «n'*| *rs- -,v» HE REFEREE, FOUND THE MEDICAL EVIDENCE WITH RESPECT TO
CAUSATION PREPONDERATED QUITE HEAVILY IN FAVOR OF AFFIRMING THE DE — 
NIAL. THE REFEREE WAS ESPECIALLY PERSUADED BY' THE* CLEAR' AND CON — 
VINCJN.G..TEST1MONY. OF DR, SUTHERLAND WHO SUPPORTED HIS OPINION, IN A
VEH’Y^ONlB'LUSl'vkLMANiilER^'^ yfc* -•il •'

OwH Mi) -Si-'-r^S !v,1A_-3-S TMAMiAJO ’TO JAiMSCi Q3-M58I33A fOINW- Kj-.iSi
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WCB CASE N00 75-2856 MARCH 1, 1976 

RASS INGLE, JR., CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,

claimant’s attys.
JAQUA AND WHEATLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and Phillips.

Claimant requests board review of a referee's order which

AFFIRMED A DETERMINATION ORDER MAILED may 22, 1 9 75 AWARDING CLAIMANT
15 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED LOW BACK DIS
ABILITY.

Claimant sustained a compensable injury on june 29, 1974, while

EMPLOYED AS A MILLWRIGHT ASSISTANT AT INTERNATIONAL PAPER CO. , WHERE 
HE HAD BEEN EMPLOYED FOR 1 1 YEARS. CLAIMANT WAS TREATED CONSERVA
TIVELY FOR,SIX WEEKS AND THEN RETURNED TO WORK. HIS BACK PAIN INCREASED 
AND HE WAS THEN SEEN BY DR. SERBU, WHO, ON SEPTEMBER II, 1 9 74 , PER
FORMED SURGERY FOR REMOVAL.OF A HERNIATED LUMBAR DISC. CLAIMANT 
MADE A GOOD RECOVERY, RETURNED TO WORK IN JANUARY 1 9 74 AND HAS WORKED 
STEADILY SINCE. DR, SERBU EVALUATED CLAIMANT'S PERMANENT DISABILITY 
AS MINIMAL,

Claimant is able to perform his job but does have some pain, which

OF COURSE, IS NOT COMPENSABLE UNLESS DISABLING. HE ENJOYS THE GAME 
OF GOLF AND PLAYS REGULARLY.

The referee found claimant had been ADEQUATELY compensated FOR 
HIS LOSS OF EARNING CAPACITY BY THE AWARD MADE BY THE DETERMINATION.

On DE NOVO REVIEW, THE BOARD AFFIRMS AND ADOPTS THE ORDER OF 
THE REFEREE.

ORDER
The order of the referee dated September 29, 1975 is affirmed.

CLAIM NO. E 42 CC 72219 RG MARCH 1, 1976 

LESTER ROBUCK, CLAIMANT
OWN MOTION DETERMINATION ■ .

This CLAIMANT SUSTAINED A COMPENSABLE INJURY IN AUGUST, 19,6 6,
BY STIPULATED SETTLEMENT HE RECEIVED AN AWARD OF 1 0 PER CENT LOSS OF 
AN ARM BY SEPARATION FOR UNSCHEDULED LEFT SHOULDER INJURY.

The claim was voluntarily reopened by the carrier to provide
CLAIMANT WITH SURGERY RECOMMENDED BY DR, BECKER, ON FEBRUARY 20,
1 97 5 , DR. BECKER PERFORMED A RESECTION OF THE DISTAL LEFT CLAVICLE 
WITH GOOD RESULTS. CLAIMANT* S CONDITION WAS FOUND TO BE STATIONARY 
ON JULY I, 1 975 AND, BASED ON DR, BECKER* S'CUOSING REPORT, THE EVALU
ATION DIVISION RECOMMENDED THAT CLAIMANT .BE AWARDED TEMPORARY TOTAL 
DISABILITY COMPENSATION FROM FEBRUARY 1 9 , 1 97 5 THROUGH JULY 1 , 1 97 5 ,
BUT NO ADDITIONAL AW/fD FOR HIS UNSCHEDULED DISABILITY.
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ORDER
TO TEMPORARY TOTAL DISABILITY FROM FEBRU— 
,1975.

NO. 75-2080 MARCH 2, 1976

JAMES H. BELK, CLAIMANT
REITER, WALL, BRICKER, ZAKOVICS,

CLAIMANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

Cla IMANT REQUESTS BOARD REVIEW OF A REFEREE* S ORDER WH 
GRANTED CLAIMANT AN ADDITIONAL AWARD OF 6 4 DEGREES FOR 2 0 PER 
UNSCHEDULED CERVICAL DISABILITY. CLAIMANT CONTENDS HIS CLAIM 
PREMATURELY CLOSED ON DR. SMITH'S REPORT, ASKS FOR PENALTIES 
attorney's FEES AND AN AWARD OF PERMANENT TOTAL disability.

On NOVEMBER 7 , 1 968 , CLAIMANT SUFFERED A COMPENSABLE INJURY

TO HIS LEFT SHOULDER AND CERVICAL SPINE. HE CONSULTED A CHIROPRACTOR 
AND ON MARCH 2 7 , 1 96 9 HIS CLAIM WAS CLOSED WITH TEMPORARY TOTAL
DISABILITY COMPENSATION BUT NO AWARD FOR PERMANENT DISABILITY.

Claimant worked briefly thereafter, he sought further medi
cal CARE AND TREATMENT AND, ON OCTOBER 14, 1971, DR. DONALD SMITH
PERFORMED A CERVICAL LAMINECTOMY AT C6 -7 WITH GOOD RESULTS AND AD
VISED CLAIMANT TO SEEK EMPLOYMENT OTHER THAN TRUCK DRIVING. BY A 
SECOND DETERMINATION ORDER MAILED SEPTEMBER 2 0 , 1 9 72 , CLAIMANT WAS
AWARDED 4 8 DEGREES FOR 15 PER CENT UNSCHEDULED CERVICAL DISABILITY 
AND 15 DEGREES FOR 10 PER CENT LOSS OF THE LEFT FOREARM.

On MARCH 22 , 1 972 THE DIVISION OF VOCATIONAL REHABILITATION WAS
PREPARED TO TRAIN CLAIMANT AS A SEWAGE PLANT OPERATOR, HOWEVER, 
CLAIMANT SAID HE WAS RETURNING TO TRUCK DRIVING - DIVISION OF VOCATIONAL 
REHABILITATION DISCHARGED HIM FOR LACK OF COOPERATION. CLAIMANT RE
FUSED DIVISION OF VOCATIONAL REHABILITATION SERVICES AGAIN ON AUGUST 
25,1972.

Claimant returned to dr. smith on February io, 1974 at the 
fund's INSISTENCE. ALTHOUGH MYELOGRAPHIC STUDIES DID NOT WHOLLY 
JUSTIFY SURGERY, DR. SMITH POSTULATED A CERVICAL FUSION AS A WAY OF 
POSSIBLY RELIEVING CLAIMANT'S COMPLAINTS BUT ONLY IF CLAIMANT WOULD 
LOSE WEIGHT. ALTHOUGH CLAIMANT SUBMITTED TO A MEDICAL DIET PLAN,
HE CONTINUED TO WEIGH 2 8 6 POUNDS AND DR. SMITH DID NOT PERFORM THE 
SURGERY. BASED ON DR. SMITH* S REPORT OF FEBRUARY 1 9 , 1 975 , A THIRD
DETERMINATION ORDER DATED MAY 1 5 , 1 9 7 5 CLOSED THE CLAIM WITH NO
AWARD OF PERMANENT DISABILITY.

The referee found that the claim was properly closed as of
FEBRUARY 1 9 , 1 9 7 5 , THAT, EXCEPT FOR VERY BRIEF PERIODS OF TIME,
CLAIMANT HAS RECEIVED TEMPORARY TOTAL DISABILITY COMPENSATION FOR 
OVER 6 YEARS. CLAIMANT HAS RECEIVED MEDICAL SERVICES FROM MORE 
THAN 1 5 PHYSICIANS, MANY OF WHOM ARE QUALIFIED SPECIALISTS IN VARIED 
FIELDS OF MEDICINE AND PSYCHIATRY, ONLY ONE SAYS CLAIMANT CAN*T WORK, 
ONLY ONE COUNSELOR S<4yS CLAIMANT 1SN*T TRAINABLE.

The board, on qe novo review, relying on the fact that claimant

1C H 
CENT 
WAS 
AND

Claimant is entitled

ARY 1 9 , 1 97 5 THROUGH JULY 1

WCB CASE
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HAS BEEN SEEN THREE TIMES BY THE EVALUATION DIVISION AND SEEN AND 
HEARD BY THE REFEREE, CONCLUDES CLAIMANT IS NOT ENTITLED TO. A FUR
THER AWARD OF PERMANENT PARTIAL DISABILITY, THE BOARD CONCLUDES 
THAT CLAIMANT1 S CLAIM WAS PROPERLY CLOSED BASED ON DR, SMITH1 S 
REPORTS AND PENALTIES AND ATTORNEY FEES ARE NOT APPLICABLE,

ORDER

The order of the referee dated September 17, 1975 is affirmed.

WCB CASE NO. 75-1719 MARCH 2, 1976 

WILLIAM NORRIS, CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT’ S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson, moore and Phillips.

The claimant requests review by the board of the referee’s 
order which affirmed the denial of claimant’s claim by the fund.

Claimant has been a fireman for the tualatin fire district for

APPROXIMATELY 17 YEARS, FOR MOST OF THAT TIME HE WAS A FIRE FIGHTER. 
THE LAST TWO OR THREE YEARS, AS AN ENGINEER, HIS DUTIES INCLUDED 
DRIVING THE FIRE TRUCK TO THE SCENE OF THE EMERGENCY, CHECKING OVER 
THE EQUIPMENT AT THE FIRE AND AT THE FIREHOUSE UPON RETURN, BUT VERY 
LITTLE FIRE-FIGHTING DUTIES.

On JANUARY 2 5 , 1 9 7 5 AN ALARM WAS RECEIVED SHORTLY AFTER NOON,
ON THE WAY TO THE SCENE, THE FIREFIGHTERS WERE ADVISED ’FALSE ALARM’, 
AND CLAIMANT RETURNED THE VEHICLE TO THE FIRE STATION, AS HE BACKED 
THE TRUCK INTO ITS REGULAR LOCATION, HE HAD A TIGHTNESS IN HIS CHEST 
WHICH LASTED FOR ALMOST AN HOUR.

At THE CONCLUSION OF HIS SHIFT ON THE FOLLOWING DAY, CLAIMANT 
FELT FINE AND JOINED OTHER MEMBERS OF THE FIRE DEPARTMENT FOR COFFEE. 
LATER HE WAS ASKED TO HELP MOVE SOME FURNITURE — CLAIMANT ASSISTED 
IN CARRYING TWO PIECES OF A THREE-PIECE SECTIONAL AND AN EMPTY CHINA 
CABINET DOWN ONE FLIGHT OF STAIRS AND LOADING THEM INTO A PICKUP. AT 
THIS TIME CLAIMANT AGAIN BEGAN TO ACHE, HIS GIRL FRIEND DROVE HIM TO 
THE HOSPITAL WHERE A MYOCARDIAL INFARCTION WAS DIAGNOSED. CLAIMANT 
SUBMITTED A CLAIM WHICH WAS DENIED BY THE FUND ON APRIL 21 , 1975.

While in the hospital claimant was cared for by his own phy
sician, DR. TARRO, A SPECIALIST IN INTERNAL MEDICINE AND DIAGNOSES,
DR, TARRO HAD BEEN GIVING CLAIMANT ANNUAL MEDICAL EXAMINATIONS SINCE 
MARCH 1971. IT WAS DR. TARRO’ S OPINION THAT THE INFARCT WAS CAUSALLY 
RELATED TO CLAIMANT1 S;'|NDUSTRIAL EMPLOYMENT AS A FIREMAN. HE FELT 
THAT CLAIMANT WAS UNDER STRESS AT WORK AND THAT LONG TERM STRESS 
WOULD be AN ETIOLOGICAL FACTOR IN CORONARY ARTERY DISEASE. HE ALSO 
FELT THAT THE EPISODE OF JANUARY 2 5 , WAS NOT AN ATTACK OF ANGINA AS 
IT LASTED NEARLY AN HOUR — AN ATTACK OF ANGINA NORMALLY LASTS ONLY 
A FEW MINUTES.

Dr. GRISWOLD AND DR. KLOSTER, BOTH PROFESSORS IN THE CARDIOLOGY 
DEPARTMENT AT THE UNIVERSITY OF OREGON MEDICAL SCHOOL, EACH EXPRESSED 
THE OPINION THAT THERE WAS NO CAUSAL CONNECTION TO THE INDUSTRIAL 
ACTIVITY, EACH FELT THAT IT WAS MORE LIKELY THAT THE FURNITURE MOVING
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WAS THE PRECIPITATING EVENT IN THE DEVELOPMENT OF CLAIMANT1 S ACUTE 
MYOCARDIAL INFARCTION.

The referee found little in the documentary evidence or in 
claimant’s testimony that would indicate the cause of his alleged
STRESS. CLAIMANT TESTIFIED THAT WAITING AROUND FOR ALARMS WAS STRESS
FUL AND WHEN THE ALARMS CAME IN HE FELT ’ SCARED AND EXCITED* — HE 
ALSO WORRIED THAT HE WOULDN’T MAKE THE PROPER TURNS AND THEREBY 
DELAY THE ARRIVAL OF THE TRUCK AT THE SCENE OF THE PARTICULAR EMER
GENCY.

The REFEREE FOUND THAT THE DAILY LOG BOOK FOR THE YEAR 19 74 
INDICATED VERY FEW MAJOR FIRES, THAT CLAIMANT HAD FOUR CALLS IN 
OCTOBER, ONE IN NOVEMBER AND ANOTHER IN DECEMBER, 1 974 . HE CON
CLUDED THAT DR. TARRO’ S TESTIMONY WAS RATHER EQUIVOCAL AND, FOR 
THE MOST PART, CONCLUSIONARY. HE FURTHER CONCLUDED THAT EVEN 
THOUGH DR, TARRO WAS THE TREATING PHYSICIAN,, THE OPINIONS OF DR. 
GRISWOLD AND DR. KLOSTER WERE ENTITLED TO A GREATER WEIGHT AND 
THAT THE PREPONDERANCE OF THE EVIDENCE DID NOT FAVOR THE THEORY 
ADVANCED BY CLAIMANT AS TO THE ETIOLOGY OF HIS MYOCARDIAL INFARC
TION AND THE CLAIM WAS PROPERLY DENIED.

The majority of the board, on de novo review, finds that under
THE PROVISIONS OF ORS 656.802, CLA1 MANT IS ENTITLED TO A PRESUMPTION 
THAT HIS MYOCARDIAL INFARCTION, REGARDLESS OF WHETHER IT OCCURRED 
DURING HIS HOURS OFF DUTY, IS RELATED TO HIS OCCUPATION AND IT IS INCUM
BENT UPON THE FUND TO ESTABLISH THAT THERE IS NO CAUSAL RELATIONSHIP 
BETWEEN CLAIMANT’S OCCUPATIONAL ACTIVITIES AND HIS ENSUING CARDIAC 
DISABILITY.

In THE INSTANT CASE, DR. GRISWOLD AND DR. KLOSTER BOTH EXPRESSED 
AN OPINION THAT CLAIMANT’S MYOCARDIAL INFARCTION WAS ATTRIBUTABLE 
TO HIS SUBSEQUENT FURNITURE MOVING ACTIVITIES BUT SUCH OPINIONS DO 
NOT EXPLAIN THE SIGNIFICANCE OF THE EXTENSIVE AND PROLONGED ANGINA 
WHICH CLAIMANT SUFFERED DURING THE COURSE OF HIS EMPLOYMENT AND 
WHICH WAS CLASSIFIED BY DR. TARRO, CLAIMANT’S TREATING PHYSICIAN 
FOR MANY YEARS, AS A PRE-INFARCTION SYNDROME, INDICATIVE OF A CUR
RENT AND EMM INE NT HEART ATTACK.

The BOARD CONCLUDES THAT THE EVIDENCE PRESENTED BY THE FUND,
I. E. , THE OPINIONS OF DR. GRISWOLD AND DR. KLOSTER, NEITHER OF WHOM 
HAD TREATED THE CLAIMANT BUT HAD SIMPLY REVIEWED THE HOSPITAL RE
CORDS ASSOCIATED WITH CLAIMANT’S HOSPITALIZATION FOR THE MYOCAR
DIAL INFARCTION, WAS NOT SUFFICIENT TO REBUT THE STATUTORY PRESUMP
TION — therefore, claimant’s claim should be remanded to the fund 
FOR PAYMENT OF COMPENSATION AS PROVIDED BY LAW.

ORDER
The order of the referee dated august 21, 1975 is reversed. 

Claimant’s claim is remanded to the state accident insurance

FUND FOR THE PAYMENT OF COMPENSATION AS PROVIDED BY LAW COMMENCING 
JANUARY 26, 1975 AND UNTIL CLOSED PURSUANT TO ORS 656.268.

Claimant’s counsel is awarded as a reasonable attorney’s fee
FOR HIS SERVICES AT THE HEARING, THE SUM OF 75 0 DOLLARS PAYABLE BY 
THE STATE ACCIDENT INSURANCE FUND.

Claimant’s counsel is awarded as a reasonable attorney’s fee
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 4 0 0 DOL— - 
LARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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DISSENT..i-v-r- os: ro? ^~rr;u
■/', ,*■ ' j ■ X O iii tt ' * Vv i.- —• J . ■ • '

CHAIRMAN WILSON DISSENTS AS FOLLOWS -
f/;

■v ., I RESPECTFULLY; DISSENT ;FROM THE MAJORITY HOLD 1 NGs.OF ’ TH E BOARD
AND. VVpULD AFFIRM THE REFEREE'S- AFFIRMANCE OF THE DENIAL OF APRIL 2 1 ,
1 9 7 5,- - ■■■•■Vi..

Claimant comes into this case fortified with the so-called 
'fireman's presumption' that his employment is disputably presumed 
TO BE THE CAUSE OF THE CARDIOVASCULAR DISEASE. THE BURDEN OF OVER
COMING THE- PRE:SUMPTION_IS U,i>pN THE FUND. MY EVALUATION OF THE EVI
DENCE ;RERSUADES ME .THAT THE PRESUMPTION HAS BEEN SUCCESSFULLY. OVER
COME;. AND, THAT;T,HE .WEIGHT ;OF THE .EVIDENCE, SUPPORTS THE-IPROPR I ETYC OF 
the denial. csO'Vv

The MAJORITY OPINION APPEARS TO BE CONTRARY' TO HOLDINGS IN TWO 
PRECEDING CASES, CONSIDERED,. BY THE BOARD. ,I,N THE MATTER OF' THE COM
PENSATION OF-.WALTER: PFT UGHAU P,T , v C L AI M ANT; '('UN DER SCORE D) , ' WCB CASE. 
NO. 73 -3 5-2,5?,, ,.(-1 9 7.5 ) _;AND /I N iy.E:„M,ATTER OF THE COM PE N SAT ION 'OF KENNETH 
HARMON, CLAIMANT (UNDERSCORED) , WCB CASE NO. 7 4,-1 4 5:5 ( 1 9 7 5 )'1.' O!

-S- M. KEITH WILSON, CHAIRMAN

WCB CASE NO. 75-1026 

THOMAS C. LEDWITH, CLAIMANT
POZZ1, WILSON AND ATCHISON, 

claimant's ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BX CLAIMANT ..... ■

. Reviewed by, board.,members ,vy.| lson.tusd, Phillips;v a, '

, Claimant reouests ..review by the, board of a referee's order 
WHEREIN HE AFFIRMED AN AW ARD ptf- 4 5 ,.DE GRE;E S. FOR 3 0 . RE R,.CENT LEFT LEG 
DISABILITY MADE BY DETERMINATION ORDER OF MARCH 3 , 1 9 7 5 AND INCREASED
THE , UNSCHEDULE D, P^ABIL,ITY; AWARD FROM -3 2',-DEGREES TO '9:6’.DEGREES FOR 
3 0 PER CE;NT,OF .^HE, M AXjMJJM ROR. UNSGHE DOLE D D.l SAB I LITY* THE ISSUE'
ON REVIEW IS T;HErEXTENT OF. BOTH. SCHEDULED AND UNSCHEDULED DISABILITY.

.; ClAIMANT.'SU.FFEPEP A COMPENSABLE INJURY ON.. NOVEMBER 5 , 19 7 1 
WHEN HE STEPPED IN A HOLE AND STRAINED HIS. LEFT KNEE AND, LOW BACK. 
CLAIMANT THEN UNDERWENT,FOUR KNEE SURGERIES - IN JANUARY 1 972 ,, A 

' MENISCECTOMY, — IN AUGUST 1 9 7 2 , AN ARTHROTOMY — IN SEPTEMBER 1 9 73 ,
A FACETECTOMY OF THE PATELLA - AND IN JANUARY! 1 9-7 4 ,. A PATELLECTOMY.

MARCH 3, 1976

- ThE CLAIM WAS CLOSED MARCH 3 , 1 97 5 'AWARDING CLAIMANT 45 DEGREES
FOR 3 0 PE R-CENT LOSS OF LEFT LEG PLUS 3 2 DEGREES FOR 1 0 PER CENT UN
SCHEDULED DISABILITY. -• , . ' . 'r '

■■ . Claimant has had continuing leg, and, back problems, he demon
strates DIFFICULTY IN USING, STAIRS, FITTING OR ‘STANDING TOO LONG. ANY 
EXCESSIVE ACTIVITY INCREASES THE PAIN, CAUSES SOM E S WE LLI NG AND ST I F F - 
NESS. BACK PAIN BECOMES CHRONIC UPON EXERTION OR ACTIVITY.

. Claimant, cannot .return to: his job at the fabric 'm ill And hiS 
REHABILITATION HAS BEEN HINDERED BY HIS RECURRING MEDICAL' PROBLEMS.
AT THE. PRESENT-TIME, .CLAIMANT IS ENROLLED IN A BOOKKEEPING COURSE 
WHICH SHOULD BE COMPLETED BY MARCH, 1 9 76 .
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The board agrees that c^aim^nt^has sustained some loss of earn
ing CAPACITY AND CONCURS WITH THE BINDINGS OF THE REFEREE THAT IT IS 
EQUAL TO 3 0 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DIS
ABILITY.

With respect to the Award for scheduled disability, the board
FINDS THAT CLAIMANT HAS SUFFERED A GREATER DEGREE OF LOSS OF PHYSICAL 
FUNCTION THAN THAT FOR WHICH HE HAS BEEN AWARDED AND THAT HE IS EN
TITLED TO 4 5 PER CENT LOSS FUNCTION OF THE LEFT LEG.

- ORDER
The referee's ORDER DATED SEPTEMBER'2 2, j'9 7’5 is MODIFIED, 

CLAIMANT IS AWARDED .6 7.5 DEGREES OF' A MAXIMUM OF 150 DEGREES FOR 
LOSS FUNCTION LEFT LEG. THIS AWARD FOR THE SCHEDULED DISABILITY IS 
IN LIEU OF AND NOT IN ADDITION TO THE AWARD MADE BY THE REFEREE. IN 
ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED.

Claimant*s counsel is awarded as a reasonable attorney's
FEE FOR HIS SERVICES. IN CONNECTION WITH THIS BOARD REVIEW, 25 PER 
CENT OF THE ; INCREASED COMPENSATION MADE PAYABLE BY THIS ORDER NOT 
TO EXCEED 2,300 DOLLARS'. ■■: ’■ 1

WCB CASE NO. 75-49 

STEPHAN L_. POWELL, CLAIMANT
R1NGO, VVALTON AND EVES,

claimant’s ATTYS. *’

RALPH TODD, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson And phTLlips, a

Claimant requests board review of the referee* s order which
AFFIRMED A DETERMINATION ORDER DATED SEPTEMBER 9 , 1 9 75 ^WARDING
CLAIMANT 96 DEGREES . FOR 1 UNSCHEDULED’ LOW B ACK'DiS ABILITY AND 37.5 
DEGREES FOR SCHEDULED LEFT LEG OISABIL1TY,

Claimant was employed by a soft drink company when he sus
tained A COMPENSABLE BACK INJURY IN JULY 1 9 73 . A MYELOGRAM INDICATED 
A HERNIATED L4 -5 LEFT-SIDED NUCLEUS PULPOSIS AND A LAMINECTOMY WAS 
PERFORMED IN AUGUST 1 973 . POSTOPE R AT IVE LY, CLAIMANT HAD RESIDUAL 
LOW BACK AND LEFT LEG PAIN ALONG WITH CONSIDERABLE PERSISTENT FOOT 
DROP. A SECOND LU M B AR LAM 1 NECTOM Y W AS PE R FOR MED AT THE L3 —4 LEVEL 
IN DECEMBER 1 9 73 . C LAI M ANT CO NT IN UE D TO HAVE LOW B AC K AND LEFT LEG 
PAIN WHICH WAS EXACERBATED BY ACTIVITY. A THIRD MYELOGRAM REVEALED 
NO DEFINITE ABNORMALITIES. 1 r * * :

In JUNE 1 9 7 5 CLAIMANT’S COMPLAINTS WERE CONTINUED LOW BACK 
PAIN, CRAMPS IN THE LEFT LEG; TINGLING AND NUMBNESS IN THE FOOT AND 
LEG COMBINED WITH FOOT DROP. THE INJURY AF FECTE D H I S’AB I LITY TO WALK 
AND PRECLUDED LIFTING AND BENDING ACTIVITY. CLAIMANT DID NOT RETURN 
TO THE SOFT DRINK COMPANY, BUT. IS! NOW- E M PLOYE D' AS A TRANSPORTATION 
SUPERVISOR OF A BUS .COMPANY; ^CLAIMANT HAS A BAtiHELOR’S DEGREE AND 
HAS ALMOST COMPLETED A FIFTH YEAR. A ‘ " ' ; ’

The referee found that claimant’s work history did not indi
cate THAT HIS EARNING«CAPACITY WAS ■SUBSTANTIALLY DEPENDENT UPON HIS
ability to perform strenuous PHYSI'cAL-'WORK — claimant has training 
AND EXPERIENCE IN LIGHT AND SEDENTARY WORK*WH 1CH HE HAS SHOWN ABILITY

MARCH 3, 1976
■o
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TO ADEQUATELY PERFORM. EARNING CAPACITY IS DETERMINED IN RELATION TO 
C LA'i ivtANT * S ABILITY TO GAIN AND HOLD WORK IN THE BROAD FIELD OF GENERAL 
INDUSTRIAL OCCUPATIONS.

The REFEREE CONCLUDED THAT CLAIMANT HAD SUFFERED A LOSS OF 
EARNING CAPACITY BUT, AFT'S CONSIDERING SUCH FACTORS AS AGE, ABILITIES 
AND EDUCATION, THE AWARD OF 96 DEGREES MADE BY THE DETERMI NATION 
ORDER ADEQUATELY COMPENSATED CLAIMANT.

'The REFEREE FOUND THAT COMPARING CLAIMANT1 S LEG CONDITION STOW 
WITH ITS CONDITION BEFORE THE INJURY, THE AWARD FOR LEFT LEG MADE BY 
THE DETERMINATION ORDER WAS ADEQUATE. ' • '

The BOARD, OKl'DE NOVO REVIEW, CONCURS WITH THE FUNDINGS MADE 
BY THE REFEREE AND AFFIRMS HIS ORDER. '

order
The ORDER OF THE REFEREE DATED AUGUST 1 5 , 1 9 7 5 IS AFFIRMED.

WCB CASE NO. 75—2288 MARCH 3, 1976

GEORGE E. FINNEY, CLAIMANT
EVOHL F. MALAGON, CLAIMANTtS ATTY.
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT * . , . ..

Reviewed by board members wilson and moore, ..

Claimant requests review by the board of a referee's order in
WHICH HE AWARDED CLAIMANT AN ADDITIONAL 3 0 DEGREES ( MAKING A TOTAL 
OF 120 DEGREES) FOR SCHEDULED' RIGHT'LEG DISABILITY - AWARDED 6 4 DE
GREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY - AND FOUND 
THAT'THE FIVE YEAR AGGRAVATION PERIOD PROPERLY BEGAN APRIL 2 , 1 9 7 0 ,
THE ONLY ISSUE ON REVIEW IS THE EXTENT OF CLAIMANT1 S' UNSCHEDULED ' 
DISABILITY. .... V

While working in a sawmill, claimant suffered a compensable

INJURY IN JULY 196.9 WHEN HE FRACTURED HIS RIGHT ANKLE, CLAIMANT HAD 
SURGERY AND.IN APRIL 19 7 0 A DETERMINATION ORDER AWARDED 2 0 DEGREES 
FOR LOSS OF RIGHT' FOOT. ; . ' .

• In 1 9 7 2 , claimant's ANKLE CONDITION WORSENED AND IN JULY 19.72 
AN. ANKLE FUSION WAS PE R FOR ME D, FOL LOW E D BY A ̂ RE-FUSION IN MAY 1 9,7,3. 
A SECOND PETE R MJ NATION ORDER.. E N-JEREO. I N-.M AY 1 9 7 5 AWARDED. TE M PORARY 
TOTAL DISABILITY AN D 9.0:; PE GRE E S FOR PARTIAL LOSS OF , T Fj E RIGHT LEG. , .

Claimant's right foot is bent .inward. , he wears an elevated

SHOE, LIMPS, CANNOT WALK OVER TWO BLOCKS AND CANNOT DRIVE OR SIT FOR 
MORE THAN A SHORT PER IOQ OF TIME. PR. COHEN RATES CLAIMANT1 S RIGHT 
FOOT DISABILITY .AS SEVERE.' THE REFEREE FOUND, CLAIMANT HAD BUT 2 0 
PER CENT OF USE REMAINING. .

t)R. COHEN ALSO RELATES claimant' s HIP AND LOW, BACK DIFFICUL
TIES TO CLAIMANT'S LIMP CAUSED BY THE FOOT POSITION AND SHORTENING’

OF THE RIGHT.LOWER EXTREMITY. CONSEQUENTLY, THE REFEREE FOUND 
CLAI MANT HAD UNSCHE DULED LOW BACK DI S ABILITY ,EQUAl‘ TO 64 DEGREES 
OF A. MAXIMUM OF 3 2 0 DEGREES. CLAI MANT* S. COUNSEL CONTE ND S C L A I M— 
ANT* S LOSS OF E ARNING C.APAC IT,Y HAS,“ BEEN DI M INI SHEPr BY A MUCH HIGHER 
DEGREE, 5' . r ..
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Claimant, who is 30 years of" age, has a geo and has had some
TECHNICAL TRAINING IN PREPARING TO BECOME An ELECTRONIC TECHNICIAN. 
LATER AT UMPQUA COMMUNITY COLLEGE HE TOOK ACCOUNTING CLASSES. IT 
APPEARS CLAIMANT HAS ABANDONED THESE PROGRAMS TO BECOME SELF- 
EMPLOYED, BRONZE—PLATING ITEMS SUCH AS BABY SHOES — HE DOES NOT 
WISH ANY FURTHER SCHOOLING. OR TRAINING. '

The referee found it difficult to assess claimant1 s loss of

WAGE EARNING CAPACITY SINCE THERE WAS LITTLE DOCUMENTATION OF CLAIM
ANT1 S EARNING DATA, AND A PROJECTION OF HIS EARNINGS from his proposed 
BUSINESS VENTURE WAS SPECULATIVE. HOWEVER, CLAIMANT DOES HAVE LIMI
TED USE OF HIS BACK AND HIS BACK HAD BEEN ONE OF CLAIMANT* S MORE IM
PORTANT ASSETS IN THE LABOR MARKET BEFORE HIS INJURY, THEREFORE, 
CLAIMANT, THE REFEREE CONCLUDED, WAS ENTITLED TO AN AWARD OF 6 4 
DEGREES FOR HIS LOSS OF EARNING CAPACITY.

The BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER.

ORDER
The order of the referee dated September 2 6 , 1975 is affirmed.

WCB CASE NO. 74-768 MARCH 3, 1976 

EDITH MORGAN, CLAIMANT
GLENN RAMIREZ, CLAIMANT* S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.
Claimant requests board review of a referee’s order wherein 

SHE FOUND claimant’ s CLAIM HAD NOT BEEN PREMATURELY CLOSED, THAT 
CLAIMANT WAS NOT ENTITLED TO FURTHER MEDICAL CARE AND TREATMENT,
AND AWARDED 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY.
THESE ARE THE ISSUES ON REVIEW.

Claimant, a potato sizer, sustained a compensable injury on

JANUARY 1 1 , 1 9 73 WHEN SHE RE ACH E D'AC ROSS THE BELT IN FRONT OF HER.
DR. PALZINSKI DIAGNOSED A STRAIN OF THE DORSAL SPINE. SHE WAS RE
FERRED TO DR. KLUMP FOR NEUROLOGICAL EVALUATION, HE CONCLUDED ON 
MAY 1 , 1 9 73 THAT HER DIFFICULTY WAS NOT ON A NEUROLOGICAL BASIS AND 
REFERRED HER TO DR. LILLY, FOR ORTHOPEDIC CONSULTATION. DR. LILLY 
FOUND SOME DEGENERATIVE Disc DISEASE, ' NORMAL FOR A PERSON HER AGE — 
THAT THERE APPEARED TO BE SOME' FUNCTIONAL OVERLAY WITH RESPECT TO 
HER ARM COMPLAINTS AND THAT PERHAPS SHE HAD STRETCHED THE BRACHIAL 
PLEXUS. HE REFERRED CLAIMANT TO THE DISABILITY PREVENTION DIVISION.

Dr. JULIA PERKINS REPORTED CLAIMANT HAD CONSIDERABLE INTELLEC
TUAL POTENTIAL WHICH HAD NEVER BEEN DEVELOPED. ALTHOUGH A VOCATIONAL 
COUNSELOR CONTACTED CLAIMANT, IT WAS INDICATED CLAIMANT’S RETIRED 
HUSBAND DID NOT WISH HER TO RETURN TO WORK SO SHE DID NOT AVAIL HER
SELF OF VOCATIONAL RETRAINING SERVICES.

Claimant also was seen at The back evaluation clinic on Novem
ber 2 9 , 1 973 . IT WAS THE MEMBERS OPINION THAT CLAIMANT1 S CONDITION
WAS STATIONARY — THAf, ALTHOUGH SHE COULD NOT RETURN TO HER SAME 
OCCUPATION, SHE SHOULD CONSIDER SOME OTHER OCCUPATION, AND THAT THE 
TOTAL LOSS OF FUNCTION TO THE BACK DUE TO THE INJURY WAS MINIMAL.
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IN-JANUARY ! 9 74 , DR, PAL2INSKI CONCURRED AND THE DETERMINATION ORDER 
ISSUED FEBRUARY 25, 1 9 7 4. AWARDED - C LAI MANT 'NO COM PENSATlON FOR PER
MANENT PARTIAL DISABILITY,

The. RE FE REE . FOUND THE .CLAIMANT1 S C LAI M HAD BEEN PROPERLY CLOSED 
ON FEBRUARY 2 5 ’ 1 9 7 4 . OR, KLUMP HAD FOUND NOTHING NEUROLOGICALLY
WRONG W.ITHCLAIMANT, DR, LILLY HAD FOUND NOTHING WRONG ORTHOPE DIC ALLY 
AND BACK EVALUATION CLINIC, AFTER EXAMINING CLAIMANT ON NOVEMBER 29,
1 9 7 3 >F<DUND HE.R TO .BE-MEDICALLY. STATIONARY AND RECOMMENDED CLAIM 
CLOSURE. ■ - ■ . • " ■ ' r ■

The REFEREE CONCLUDED:,' B A SE D ON ..G LA I M ANT ’ S AGE, EDUCATION, 
MENTAL CjAPAC ITY; AND OTHER RELEVANT FACTORS, THAT CLAIMANT HAD SUF
FERED A LOSS OF WAGE EARNING CAPACITY WHICH WOULD B E COM PE N SAT ED 
BY AN AWARD OF 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY,

: The-: REFEREE FOUND THE CIRCUMSTANCES OF THIS CASE DID NOT JUSTIFY

• IMPOSITION OF ATTORNEY'S FEESiOR'PENALTIES,

Although claimant sought and-received medical care subsequent

TO THE CLOSURE OF HER CLAIM, THERE HAS BEEN NO REQUEST FROM A DOCTOR 
FOR AUTHORIZATION OF- TREATMENT :OR.A STATEMENT THAT FURTHER MEDI

CAL TREATMENT FS- DEE MED NECESSARY FOR CONDITIONS CAUSALLY RELATED 
TO CLAIMANT1 S COMPENSABLE INJURY, WITHOUT SUCH THE REFEREE FOUND 
NO BASIS TO ORDER SUCH TREATMENT UNDER ORS 6 5 6 . 2 4 5 .' . i -

-The board,, on-de novo review, .concurs with the findings and

CONCLUSIONS OF THE REFEREE ON. ALL ISSUES AND AFFIRMS AND ADOPTS 
HER ORDER,. . • i ■ •

. ; :i. ORDER.

. The ORDER .OF THE REFEREE DATED AUGUST 2 2 , 19 7 5 IS AFFIRMED.

W.CB CASE NO, 74-2749 MARCH 4, 1976 

DARRELL BARCLAY, CLAIMANT
WILLIVER and fo.rcum , claimant’s ATTYS.' S .
JONES,. LANG,' KLEIN, WOLF-AND SMITH, ' ■ . ■
. ... .DEFE NSE ATTYS,. , - '
"REQUEST FOR REVIEW ;B-Y *E M PLOYE-R •• . ■ ' i ; •

Reviewed by boar-d--members wilson and Phillips. :

The EMPLOYER SEEKS .REVIEW/BY the'board of the-- referee's order 
WHICH disproved its den i al of claimant’s aggravation claim, ordered

IT TO ACCEPT1 THE CLAIM. FOR PAYMENT- OF"BENEFITS PROVIDED BY LAW AND 
TO PAY THE REASONABLE MEDICAL EXPENSES INCURRED BY CLAIMANT FROM AND 
AFTER MAY 13 , 19 73 . . , . “1 /. • i

On DECEMBER: 3 , 1 9 7,1 CLAIMANT RECEIVED A COMPENSABLE INJURY TO

HlSr NECK. AND UPPER- HACK W H IC H , W A S. M E D l C A L L Y DIAGNOSED AS A CONTU- 
.S ION, . SPRAIN AND STRAIN TO THE NECK;, HEAD, UPPER BACK AND POSTERIOR 
SHOU.LDER GIRDLES, SUPERIMPOSED ,ON: SEVERE DEGENERATIVE DISC 'DISEASE 
AT C6 — C 7 . ^.'CLAIMANT', AT THATTIME,. WAS.iWORKING FOR.ESCO CORPORATION 
AND CONTINUED SA.ID .'EMPLOYMENTiWITHOUT 'MISSING ANY TIME FROM WORK 
UNTIL AUGUST ,1 9.7)2 WHEN HE TERMINATED TO BEGIN iWORKING FOR BROOKS — 
WILLAMETTE CORPORATION IN BEND. . - • , '

■ On JUNE' 4 , 1:9 7.3 ■ CLAI M ant’ S CLAIM WAS,CLOSED BY A DETERMINATION
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ORDER WHICH AWARDED CLAIMANT 32 DEGREES FOR: I 0 PER CENT UNSCHED
ULED NECK, HEAD AND UPPER BACK DISABILITY.

On FEBRUARY 26 , 1 973 CLAIMANT RECEIVED A COMPENSABLE INJURY

TO HIS RIGHT SHOULDER RESULTING FROM A FALL WHILE WORKING FOR 
BROOKS—WILLAMETTE CORPORATION - THIS INJURY WAS DIAGNOSED AS A 
POST-TRAUMATIC TENDINITIS IN THE RIGHT SHOULDER INVOLVING THE ROTA
TOR CUFF AND ALSO THE LONG HEAD OF THE BICEPS, CLAIMANT RECEIVED 
CONSERVATIVE TREATMENT AND HIS CLAIM WAS CLOSED ON JULY 3 0 , 19 7 3
WITH AN AWARD OF 1 6 DEGREES FOR 5 PER CENT UNSCHEDULED DISABILITY.
ON MARCH 3 0 , 1 9 73 CLAIMANT RECEIVED A COMPENSABLE INJURY TO HIS
RIBS AND HIS CLAIM WAS REOPENED AND AGAIN CLOSED ON MAY 2 8 , 1 9 7 3
WITH ADDITIONAL AWARD OF 4 8 DEGREES MAKING.A TOTAL OF 6 4 DEGREES 
FOR UNSCHEDULED DISABILITY RESULTING FROM THE TWO 1 9 7 3 INJURIES,

On APRIL 3 , 1 9 74 DR,. WATTLEWORTH, WHO HAD BEEN ONE OF CLAIMr-
ANT* S TREATING PHYSICIANS, HAD NOTIFIED ESCO'S WORKMEN1 S COMPEN
SATION CARRIER THAT CLAIMANT HAD PERSISTENT NECK PAIN AND HEADACHES 
WHICH SEEMED TO BE GETTING WORSE AND HE RECOMMENDED FURTHER CARE 
AND TREATMENT. ON JULY 1 7 , 1 97 4 THE CARRIER ISSUED A DENIAL.

It IS THE EMPLOYER'S CONTENTION THAT CLAIMANT'S PRESENT 
CONDITION IS NOT RELATED TO THE INJURY WHICH HE SUFFERED WHILE
EMPLOYED by esco but is the result of the injury suffered while
EMPLOYED BY BROOKS-WILLAMETTE .

Claimant has been examined and, or treated by drs, shlim,
POST, WATTLEWORTH, AND CORRIGAN, BOTH DR, WATTLEWORTH AND DR, 
CORRIGAN HAVE EXPRESSED OPINIONS REGARDING THE RELAflONSHIP BETWEEN 
THE RIGHT SHOULDER INJURY OF FEBRUARY 2 6 , 19 73 AND THE UPPER BACK
AND NECK INJURY OF DECEMBER 3 , 1971. THE FORMER FELT THAT BECAUSE
CLAIMANT* S COMPLAINTS HAD ALWAYS BEEN NECK PAIN, POSTERIOR HEAD
ACHES AND LEFT SHOULDER PAIN THAT THE INJURIES TREATED BY DR. CORRI
GAN FOR THE 1 9 73 INJURIES TO CLAIMANT’S RIGHT SHOULDER AND RIB WOULD 
REPRESENT A COMPLETELY SEPARATE EPISODE, DR. CORRIGAN* S OPINION 
WAS THAT CLAIMANT HAD SUFFERED TWO SEPARATE INJURIES, WITHOUT EITHER 
ONE OF THEM TRULY AGGRAVATING THE OTHER EITHER AT THE TIME OF 

OCCURRENCE OR PRESENTLY.

The referee found that the employer's refusal to reopen the
CLAIM WAS IMPROPER. THE MEDICAL FINDINGS CLEARLY INDICATED THAT 
CLAIMANT* S NECK AND UPPER BAG K INJURY OF DECEMBER 3, 197 1 AGGRA
VATED A PREEXISTING ARTHRITIC CONDITION AND SAjD CLAIM WAS ACCEPTED 
AND BENEFITS PAID - SINCE THE CLOSURE OF THAT CLAIM, BOTH DR, WATTLE- 
WORTH AND DR. CORRIGAN HAD EXPRESSED OPINIONS THAT CLAIMANT* S PRESENT 
NECK AND UPPER BACK CONDITION RESIDUALS' ARE SEPARATE AND DIS
TINCT FROM THE RIGHT SHOULDER CONDITION AND THAT THERE HAD BEEN A 
WORSENING OF CLAIMANT1 S CONDITION ATTRIBUTABLE TO THE 197 1 INDUS
TRIAL INJURY WHICH HAD OCCURRED SINCE JUNE 4 , 19 73 , THE DATE OF THE
LAST AWARD OR ARRANGEMENT OF COMPENSATION FOR THAT CLAIM.

Having found that claimant's aggravation was compensable,
THE REFEREE CONCLUDED THAT CLAIMANT’S CLAIM FOR MEDICAL EXPENSES, 
WHICH WERE NECESSARILY INCURRED AS A RESULT OF THE AGGRAVATION,
SHOULD BE ALLOWED. HOWEVER, THE REFEREE DID NOT IMPOSE PENALTIES 
AS REQUESTED BY CLAIMANT. CLAIMANT HAD LOST NO TIME FROM WORK AS 
A RESULT OF THE DECEMBER 3 , 197 1 INJURY UNTIL HIS SHOULDER INJURY
OF FEBRUARY 2 6 , 1 9 7 3 , THERE WAS A CONFLICT OF EVIDENCE REGARDING
claimant's MOTIVATION FOR TE R M I NAT ING H 1 S EMPLOYMENT AT ESCO. ALSO, 
BECAUSE OF THE COMPLICATIONS, FACTUALLY, DUE TO THE SUBSEQUENT 
SHl.ULDER AND RIB INJURIES, THE DENIAL BY THE EMPLOYER OF THE CLAIM 
OR REFUSAL TO REOPEN THE CLAIM, WHICHEVER IT MIGHT BE, DID NOT AMOUNT 
TO UNREASONABLE DENIAL, DELAY OR RESISTANCE TO THE PAYMENT OF
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COMPENSATION. BECAUSE THE DENIAL WAS IMPROPER THE REFEREE DIRECTED 
THE EMPLOYER TO PAY CLAIMANT'3 ATTORNEY A REASONABLE ATTORNEY*S FEE.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED SEPTEMBER 26, 1 975 IS AFFIRMED.

Claimant's counsel is awarded as a reasonable attorney's fee

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM OF 350 
DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-1940 MARCH 4, 1976 

ORAL J. LOVE, CLAIMANT
JACK, GOODWIN AND URBIGKE IT,

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and Phillips;

The state accident insurance fund requests review of the 
referee's ORDER WHICH FOUND CLAIMANT TO be PERMANENTLY AND TO
TALLY DISABLED ON JANUARY 2 5 , 1 9 73 , THE DATE OF THE DETERMINATION
ORDER, AND DIRECTED THE FUND TO PAY CLAIMANT COMPENSATION ACCOR
DINGLY, TAKING CREDIT, HOWEVER, FOR PERMANENT PARTIAL DISABILITY 
AND PERMANENT TOTAL DISABILITY PAYMENTS WHICH IT HAD ALREADY MADE,

Claimant suffered a compensable injury on October 14, 1971
AND THE CLAIM WAS CLOSED BY A DETERMINATION ORDER MAILED JANUARY 25,
1 97 3 WHEREBY CLAIMANT WAS AWARDED. 3 0 DEGREES FOR 2 0 PER CENT LOSS 
OF THE LEFT LEG AND 4 0 DEGREES FOR .1 5 PER CENT UNSCHEDULED LOW BACK 
DISABILITY. A REQUEST FOR HEARING WAS MADE BY THE CLAIMANT AND, AFTER 
HEARING, AN OPINION AND ORDER WAS ENTERED ON MARCH 1 9 , 1 9 75 BY REFEREE
H. DON FINK WHEREBY CLAIMANT WAS FOUND TO BE PERMANENTLY AND TOTALLY 
DISABLED. THE FUND COMMENCED PAYING CLAIMANT TOTAL DISABILITY AS 
OF THE DATE OF REFEREE FINK" S ORDER.

The QUESTION IS WHETHER OR NOT CLAIMANT' S PERMANENT TOTAL 
DISABILITY SHOULD BE PAID AS OF THE DATE OF THE ORIGINAL DETERMINATION 
ORDER MAILED JANUARY 2 5 , 1 9 73 AND, IF SO, WHETHER THE FUND'S FAILURE 
TO PAY PERMANENT TOTAL DISABILITY COMPENSATION AS OF THAT DATE 
AMOUNTED TO A DENIAL WHICH WOULD ENTITLE CLAIMANT TO AN AWARD OF
attorney's fees.

The referee cited the ruling of the workmen' s compensation

BOARD IN EZRA E. Z1NN, CLAIMANT (UNDERSCORED) , WCB CASE NO. 7 2 -3 02 8 
THAT WHEN A REFEREE GRANTS PERMANENT TOTAL DISABILITY WITHOUT SPE
CIFYING THE DATE OF COMMENCEMENT OF SUCH DISABILITY, THE ACTUAL 
DATE A WORKMAN BECOMES PERMANENTLY AND TOTALLY DISABLED SHOULD BE 
CONTROLLING - AN EARLIER ORDER OF PERMANENT TOTAL DISABILITY IS NOT 
RES JUDICATA ON THE ISSUE OF WHEN THE PERMANENT TOTAL DISABILITY 
AWARD SHOULD BEGIN IF THAT ISSUE DID NOT ARISE UNTIL AFTER THE INITIAL 
HEARING OFFICER' S ORDER.WAS ISSUED, AND THE FUND'S REFUSAL TO PAY 
COMPENSATION FOR THE «INTERI M PE RIOD MUST BE CONSIDERED AS A DE FACTO 
DENIAL ENTITLING CLAIMANT TO PAYMENT OF HIS ATTORNEY' S FEES.
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The referee found that from a reading of the opinion and order
OF REFEREE FINK IT WAS MORE LIKELY THAT CLAIMANT HAD BEEN TOTALLY 
DISABLED SINCE SHORTLY AFTER THE COMPENSABLE INJURY THAN HE HAD BE
COME PERMANENTLY AND TOTALLY DISABLED BETWEEN THE DETERMINATION 
ORDER AND THE OPINION AND ORDER ENTERED BY REFEREE FINK.

The referee concluded that claimant became permanently and
TOTALLY DISABLED ON JANUARY 25 , 1 973 THE DATE OF THE DETERMINATION 
ORDER - HOWEVER, HE ALLOWED THE FUND TO TAKE CREDIT FOR SUCH PAY
MENTS OF PERMANENT PARTIAL DISABILITY AND PERMANENT TOTAL DISA
BILITY THAT IT HAD ALREADY MADE.

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated September 16, 1975 is affirmed.

WCB CASE NO. 73-4103 MARCH 4, 1976 

IVAN B. SMITH, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER, 

claimant’s ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members w 

Claimant seeks review by the

WHICH AWARDED CLAIMANT 64 DEGREES 
ABILITY.

Claimant suffered a compensable injury to his low back on 
JANUARY 3 1 , 1 9 7 3 , HIS CLAIM WAS ACCEPTED AND SUBSEQUENTLY CLOSED 
ON MAY 1 7 , 1 973 BY A DETERMINATION ORDER WHICH GRANTED CLAIMANT
TIME LOSS COMPENSATION BUT NO AWARD FOR PERMANENT PARTIAL DISA
BILITY.

Claimant was originally released to restricted work involving
NO LIFTING. CLAIMANT’ S REGULAR WORK WAS AS A DEPARTMENT HEAD 
FOR FRED MEYER AND HE TESTIFIED THAT AFTER HE RETURNED TO WORK 
FOLLOWING HIS INJURY HE DID CONTINUE THAT PARTICULAR JOB BUT WITHIN 
THE WORK RESTRICTIONS IMPOSED BY HIS DOCTOR AND DID NOT ENGAGE IN 
ANY LIFTING FOR A CONSIDERABLE PERIOD OF TIME. APPARENTLY HE LOST 
SOME HELP AT THE STORE AND HAD TO RESUME FULL DUTIES WHICH DID IN
CLUDE LIFTING AND THEREAFTER HE EXPERIENCED INCREASED BACK PAIN 
WHICH EVENTUALLY REQUIRED HIM TO QUIT HIS JOB. CLAIMANT HAS NOT 
BEEN ABLE TO ENGAGE IN ANY FURTHER WORK ACTIVITIES FOR ANY PERIOD 
OF TIME WHICH REQUIRE HEAVY LIFTING OR REPETITIVE BENDING WITHOUT 
HAVING SOME DIS AB LI NG ; P Al N.

The referee found that claimant had permanent physical DIS
ABILITY WHICH WAS THE RESIDUAL CONSEQUENCE OF NERVE ROOT COM PRE SS ION 
AT L5 ON THE LEFT DUE TO TRAUMATIC DISC HERNIATION RELATED TO 
THE INJURY HE SUSTAINED ON JANUARY 3 1 , 1 9 7 3 . HE FOUND THAT THE PHY
SICAL LIMITATIONS IMPOSED UPON CLAIMANT AS A RESULT OF HIS INJURY 
REQUIRED HIM TO CHANQf JOBS AND LIMITED THE WORK WHICH HE COULD PER
FORM TO JOBS WHICH DID NOT REQUIRE ANY HEAVY LIFTING OR ONLY VERY 
MINIMAL AMOUNTS OF REPETITIVE BENDING OR LIFTING. CLAIMANT HAS HAD

ILSON AND PHILLIPS,

BOARD OF THE REFEREE1 S ORDER 
FOR 2 0 PER CENT UNSCHEDULED DIS-
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TO CHANGE JOBS ON TWO SEPARATE OCCASIONS, EACH TIME TO SEEK LIGHTER 
TYPE WORK, CLAIMANT is NOW SELF-EMPLOYED IN THE MERCHANDISING BUSI
NESS WHERE HE IS ABLE TO CONTROL HIS PACE AND EXTEND HIMSELF ONLY TO 
THE EXTENT HE FEELS HE IS ABLE WITHOUT SUFFERING DISABLING PAIN.

The referee found that ALTHOUGH CLAIMANT, INITIALLY, HAD RE
TURNED TO HIS REGULAR OCCUPATION WHEN HE WAS REQUIRED TO RESUME THE 
ACTIVITIES WHICH THE DOCTOR TOLD HI M NOT TO ENGAGE IN, HIS DISTRESS 
INCREASED TO THE EXTENT THAT HE HAD TO TERMINATE HIS EMPLOYMENT. 
CLAIMANT SOUGHT A LIGHTER JOB AND THAT EVENTUALLY PROVED TO BE MORE 
THAN HE COULD HANDLE PHYSICALLY AND AGAIN HE SOUGHT A JOB WHICH DID 
NOT REQUIRE THE RESTRICTED MOTIONS.

The referee concluded that while the full amount of reduc
tion OF ACTUAL EARNINGS HAD NOT BEEN SHOWN TO BE A PERMANENT STATE, 
AN ATTEMPT TO ESTIMATE WHAT CLAIMANT'S FUTURE ACTUAL EARNINGS 
MIGHT BE IN HIS SELF-EMPLOYMENT VENTURE WOULD BE PURELY SPECULATIVE 
HOWEVER, THERE HAD BEEN A DEFINITE REDUCTION OF CLAIMANT' S ABILITY 
TO WORK AS A RESULT OF HIS INDUSTRIAL INJURYi CLAIMANT'S LOSS OF 
EARNING CAPACITY JUSTIFIED AN AWARD OF 6 4 DEGREES WHICH IS 2 0 PER CENT 
OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED DISABILITY.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE REFEREE* S 
FINDINGS AND CONCLUSIONS.’

ORDER
The order of the referee dated September 5, 1975 is affirmed.

WCB CASE NO. 75-2861 MARCH 4, 1976 

JOSEPHUS J. PRETTYMAN, CLAIMANT
WILLNER, BENNETT, RIGGS AND SKARSTAD, '

.claimant's ATTYS.
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and Phillips.

The employer requests review by the board of the referee’s 
ORDER WHICH FOUND THE EMPLOYER'S DENIAL OF CLAIMANT’S CLAIM TO BE 
IMPROPER AND ORDERED THE CLAIM TO BE ACCEPTED BY THE EMPLOYER FOR 
PAYMENT OF BENEFITS, AS PROVIDED BY LAW, UNTIL- THE CLAIM IS CLOSED 
UNDER THE PROVISIONS OF ORS 6 5 6 , 2 6 8 .

Claimant filed a claim for occupational disease of the left
KNEE, THE EMPLOYER MOVED TO' JOIN THE STATE ACCIDENT INSURANCE FUND 
AND THE WORKMEN'S COMPENSATION BOARD ON THE GROUNDS THAT CLAIM
ANT’S CLAIM WAS ONE WHICH SHOULD BE AGAINST THE FUND AND SHOULD 
BE REOPENED BY THE BOARD ON ITS ’ OWN MOTION* . THE REFEREE PROPERLY 
DENIED THE MOTION. THE MOTION‘ RELATED TO AN INDUSTRIAL INJURY 
SUFFERED BY CLAIMANT IN 196 1 AND SHOULD HAVE BEEN DIRECTED TO THE 
BOARD FOR CONSIDERATION UNDER THE PROVISIONS OF ORS 6 5 6.2 7 8 .

Claimant had been employed by his employer since 1950 and

IN 196 1 CLAIMANT INJURED HIS RIGHT KNEE, AT THAT TIME THE EMPLOYER 
WAS COVERED BY THE FUND. OVER A PERIOD OF YEARS THE CONDITION OF 
CLAIMANT’S RIGHT KNE^ DETERIORATED AND IN 1 96 5 A LATERAL MENIS
CECTOMY AND PATELLECTOMY WAS PERFORMED ON TI-IE RIGHT KNFE. A 
COUPLE OF YEARS LATER THE LEFT KNEE 'STARTED TO ACT UP* AND ABOUT
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A YEAR AND A HALF PRIOR TO THE HEARING THE LEFT KNEE CAUSED CLAIMANT 
SIGNIFICANT PROBLEMS. IN 1 973 CLAIMANT HAD BECOME A CRANE OPERATOR. 
PRIOR TO THAT TIME HE HAD BEEN EMPLOYED AS A CARBON SETTER.

On MAY 5 , 1 9 75 CLAIMANT’ S LEFT KNEE WAS DIAGNOSED BY DR.
MEULLER AS A DEGENERATIVE ARTHRITIS OF THE LEFT KNEE JOINT. DR.
MEULLER WAS OF THE OPINION THAT THE . LEFT KNEE DETERIORATED BECAUSE 
OF INCREASED STRESS ON THE LEFT KNEE DUE TO PROLONGED DISABILITY 
OVER THE YEARS FROM THE RIGHT KNEE INJURY. THE EMPLOYER CONTENDED 
THAT THIS WAS MEDICAL PROOF THAT CLAIMANT’S LEFT KNEE SYMPTOMS 
CONSTITUTED AN AGGRAVATION OF HIS 196 1 INJURY AND AGAIN BROUGHT UP 
THE CONTENTION THAT RELIEF SHOULD BE GRANTED UNDER THE BOARD’S OWN 
MOTION JURISDICTION AND BE FOUND TO BE THE RESPONSIBILITY OF THE FUND.

The referee found that the source of claimant’s right knee
DISABILITY WAS IRRELEVANT, THE EMPLOYER TAKES THE WORKMAN AS HE 
FINDS HIM. THE REFEREE FURTHER FOUND THAT IF THE ORIGIN OF CLAIM
ANT' S RIGHT KNEE DISABILITY WAS CONGENITAL OR CAUSED BY AN OFF-THE—
JOB ACCIDENT THAT THE CLAIM WOULD STILL BE CHARGEABLE TO THE PRE
SENT INSURER. UNDER THE LAST INJURIOUS EXPOSURE RULE, CLAIMANT'S 
LEFT KNEE PROBLEMS ARE CHARGEABLE TO LIBERTY MUTUAL INSURANCE 
COMPANY, THE PRESENT WORKMEN'S COMPENSATION INSURER OF THE EMPLOYER.

Although claimant contended his symptoms were caused by an
OCCUPATIONAL DISEASE, THE REFEREE WAS MORE INCLINED TO FIND THAT 
THE FACTS INDICATED AN INDUSTRIAL INJURY OF GRADUAL ONSET AND APPLY
ING THE THEORY OF REPETITIVE TRAUMA, FOUND THAT CLAIMANT’S CLAIM 
FOR HIS RIGHT KNEE CONDITION SHOULD HAVE BEEN ACCEPTED BY THE EM
PLOYER AS A COMPENSABLE CLAIM.

The board, on de novo review, affirms the findings and con
clusions OF THE REFEREE.

ORDER
The order of the referee dated October 2, 1975 is affirmed. 

Claimant’s counsel is awarded as a reasonable attorney’s
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW^ THE SUM 
OF 3 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-3104 MARCH 5, 1976 

JOHN D. BRUNER, CLAIMANT
DAVID R. VANDENBERG, JR.,

CLAIMANT’S ATTY.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.
The claimant requests review by the board of the referee’s

ORDER AFFIRMING THE DETERMINATION ORDER MAILED AUGUST 1 5 , 1 9 74 WHICH
AWARDED CLAIMANT TEMPORARY DISABILITY BENEFITS BUT NO COMPENSATION 
FOR PERMANENT PARTIAL DISABILITY.

Claimant suffered a compensable injury on june 6, 1972. the

INJURY WAS ORIGINALLY DIAGNOSED AS A STRAIN OF THE THORACIC AND CER
VICAL SPINE, SUPERIMPOSED ON A PREEXISTING CONDITION KNOWN AS
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Scheuermann's disease, prior to the industrial, injury,claimant's 
TREATING PHYSICIAN HAD-, IN THE COURSE OF TREATING THIS DISEASE,, SUG
GESTED TO CLAIMANT THAT THE WORK EFFORT REQUIRED BY HIS JOB WAS TOO 
MUCH FOR HIM WITH THAT TYPE OF MEDICAL CONDITION AND ADVISED CLAIM
ANT TO SEEK A LIGHTER TYPE OF WORIf WHICH WOULD NOT REQUIRE SO MUCH 
USE OF THE BACK. THERE WAS NO INDICATION AT THAT TIME BY THE DOCTOR. 
HOWEVER, THAT THE SERIES OF PAIN EPISODES WHICH CLAIMANT SUFFERED 
IN JUNE 1 9 72 WERE THE PRECIPITATING FACTORS WHICH NECESSITATED A 
CHANGE OF JOBS,

The referee reviewed films of claimant' s activities which

REVEALED THAT CLAIMANT WAS ABLE TO ENGAGE IN MANY ACTIVITIES WITH 
HIS LEFT ARM WITHOUT ANY OBSERVABLE DIFFICULTY ALTHOUGH CLAIMANT 
HAD SAID THAT HE COULD NOT DO THESE ACTIVITIES AND ALSO THAT VAR
IOUS FORMS OF ACTIVITIES IN WHICH CLAIMANT ENGAGED REFLECTED NO 
OBSERVABLE PHYSICAL LIMITATIONS. CLAIMANT :li 3 I. YEARS OF AGE, HE 
HAS GOOD INTELLECTUAL RESOURCES AND CONSIDERABLE FORMAL EDUCA
TION. CLAIMANT IS QUITE OVERWEIGHT WHICH CAUSES ADDITIONAL STRESS 
ON HIS BACK AND ALSO CAUSES HIM SOME BACK DISTRESS.

The referee found no medical evidence of any further cura
tive MEDICAL TREATMENT NECESSARY FOR THE TREATMENT OF CLAIMANT'S 
CONDITION EVEN THOUGH HE HAD .BEEN KEPT UNDER MEDICAL OBSERVATION 
BY DR, CAMPAGNA FOR SOME TIME AFTER THE DETERMINATION ORDER HAD 
BEEN, ISSUED IN 1 9 7 4, THIS WAS MERELY TO OBSERVE WHETHER OR NOT 
THERE WAS ANY IMPROVEMENT OR WORSENING OF CLAIMANT1 S CONDITION 
AFTER HE HAD BEEN? REFERRED TO DISABILITY PREVENTION DIVISION BY 
DR. CAMPAGNA, , i -

THE REFEREE CONCLUDED THE CLAIMANT'S CONDITION WAS MEDICALLY 
STATIONARY IN JULY 1 9 74 AND CLAIMANT WAS NOT ENTITLED TO ANY FURTHER 
COMPENSATION FOR FURTHER MEDICAL’ 'TREATMENT OR FURTHER TEM

PORARY, DISABILITY BENEFITS, ,

With RESPECT TO the extent of permanent disability, claimant
CONTENDED HE- WAS E NT ITLE D TO, CO M PE NS ATI ON FOR PERMANENT DISABILITY 
FOR BOTH SCHEDULED LEFT ARM DISABILITY AND UNSCHEDULED DISABILITY 
FOR IMPAIRMENT OF HIS EARNING CAPACITY,. THE REFEREE FOUND THAT THE 
PERMANENT IMPAIRMENT OF CLAIMANT' S LEFT ARM WAS BASED PRIMARILY 
ON CLAIMANT' S SUBJECTIVE COMPLAINTS WHICH WERE NOT CONSISTENT WITH 
THE FILMED EVIDENCE OF HIS ABILITY TO ENGAGE IN PHYSICAL ACTIVITIES 
USING THIS APPENDAGE. HE CONCLUDED CLAIMANT HAD FAILED TO PRODUCE 
SUFFICIENT PERSUASIVE EVIDENCE OF ANY PERMANENT IMPAIRMENT OF THE 
LEFT ARM WHICH WOULD ENTITLED HIM TO AN AWARD THEREFOR.

With respect to any impairment or determination of earning
CAPACITY, THE REpEREE FOUND THAT IF CLAIMANT HAD SUFFERED SUCH A 
LOSS OF EARNING CAP AC IT: Y IT WAS. PR |M AR I LY ATTR I B UTAB LE TO THE NATURE 
OF HIS PREEXISTING CONDITION RATHER THAN THE CONSEQUENCE OF
THE PARTICULAR EPISODES OF TRAUMA-INDUCED PAIN IN JUNE 1 972. THE 
CLAIMANT HAD BEEN ADVISED BY HIS TREATING PHYSICIAN THAT HE SHOULD 
CEASE DOING HEAVY WORK AND THAT IF HE CONTINUED TO DO SO HE WOULD 
NORMALLY EXPECT E PISODES; OF PAIN, . THE REFEREE FOUND THAT THE MEDI
CAL EVIDENCE FAILED TO INDICATE THAT THERE WAS ANY PERMANENT IM
PAIRMENT OF CLAIMANT'S ABILITY TO PERFORM HEAVY WORK AS A DIRECT 
RESULT OF THE INDUSTRIAL ..INJURY AND THERE WAS NO EVIDENCE THAT THERE 
WERE ANY PERMANENT RESIDUAL EFFECTS THEREFROM.

The referee concluded that claimant had failed to establish
HE HAP SUSTAINED ANY PERMANENT, IMPAIRMENT OF HIS EARNING CAPACITY 
DIRECTLY, TRACEABLE TC| THE. SYMPTOMATOLOGY ARISING IN JUNE 1 9 72 AND, 
THEREFORE, WAS NOT .ENTITLED TO ANY PERMANENT DISABILITY COMPENSA
TION, EITHER SCHEDULED OR UNSCHEDULED, AS A RESULT OF THE INDUSTRIAL 
INJURY OF JUNE 6 , 1 9 72’.
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NOVO REVIEW, AFFIRMS AND.ADOPTS THE FINDINGS 
REFEREE WHICH ARE CLEARLY SET FORTH IN HIS

ORDER

REFEREE DATED .OCTOBER 6 , 1 97 5 IS AFFIRMED,

WCB CASE NO. 75-1284 MARCH 5, 1976
WCB CASE NO. 75-1679

HELEN M. PRINCE, CLAIMANT
STEVEN PICKENS, CLAIMANT’S ATTY,
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and moore.

The state accident insurance fund requests board review of two

ORDERS ISSUED BY THE REFEREE ON AUGUST 29 , 1 975. THE FIRST ORDER 
(WCB CASE NO. 75 -1284) REMANDED CLAIMANT1 S CLAIM FOR AGGRAVATION 
TO THE FUND FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS PROVIDED 
BYLAW. THE SECOND ORDER ( WCB CASE NO. 7 5 -1 6 7 9 ) DENIED CLAIMANT'S 
CLAIM FOR COMPENSATION FOR A LOW BACK CONDITION ALLEGEDLY SUSTAINED 
ON JUNE 2 2 , 1 97 4 AND ARISING OUT OF AND IN THE COURSE OF CLAIMANT'S
EMPLOYMENT WITH 3M COMPANY.

Claimant sustained a compensable injury to her low back on
OCTOBER 1 1 , 1 973 WHILE EMPLOYED BY NU-WAY CLEANERS, WHOSE WORK
MEN* S COMPENSATION COVERAGE WAS FURNISHED BY THE FUND. ON DECEM
BER 3 , 1 9 73 A DECOMPRESSIVE LAM INOTOMY L6 —SI , WITH REMOVAL OF
PROTRUDED LUMBOSACRAL DISC, RIGHT, WAS PERFORMED BY DR. CAMPAGNA, 
WHOSE OPINION WAS THAT CLAIMANT HAD MILD BACK IMPAIRMENT AND HE 
RELEASED HER TO RETURN TO WORK WITHOUT RESTRICTIONS IN APRIL 1 974 .
ON OCTOBER 2 4 , 1 9 74 THE CLAIM WAS CLOSED BY A DETERMINATION ORDER
WHICH AWARDED CLAIMANT 16 DEGREES FOR 5 PER CENT UNSCHEDULED DIS
ABILITY TO HER LOW BACK,

On APRIL 3 0 , 1 9 74 CLAIMANT HAD SECURED EMPLOYMENT WITH 3M
COMPANY — SHE STILL HAD PERSISTENT LOW BACK PAIN AND SOME PAIN IN 
THE LEFT LEG WHICH, AT TIMES, WOULD ALSO BECOME NUMB. AT 3M 
COMPANY CLAIMANT FIRST STACKED PAPER AND THEN WAS GIVEN THE JOB 
OF ROLL PACKING WHICH REQUIRED HER TO PUSH LOADED CARTS, LIFT UP 
TO 2 0 POUNDS AND DO REPETITIVE BENDING AND TWISTING. CLAIMANT WORKED 
REGULARLY AND DID NOT SEEK ANY MEDICAL TREATMENT UNTIL JUNE 22 , 1 974
WHEN SHE SUSTAINED ANOTHER COMPENSABLE INJURY WHILE LIFTING AND 
CARRYING A HEAVY BOX OF SUPPLIES. SHE FILED A CLAIM WHICH WAS ACCEP
TED BY 3 M AND, AFTER A MONTH OF CONSERVATIVE MEDICAL TREATMENT, 
RETURNElD TO WORK FOR THAT COMPANY DOING. A LIGHTER TYPE JOB.

Claimant got alongfairly well until she was required to do

HEAVIER WORK IN AUGUST WHICH CAUSED HER TO EXPERIENCE AN INCREASE 
IN BACK PAIN. THE JUNE 22 , 1 9 74 INJURY HAD, INITIALLY, BEEN CONSIDERED
AS A DORSAL SPRAIN IN THE AREA OF THE LOWER THORACIC SPINE - 
AFTER THE INCREASED BACK PAIN IN AUGUST, CLAIMANT AGAIN SOUGHT 
MEDICAL TREATMENT AND WAS REFERRED TO DR. WEINMAN, AN ORTHOPEDIC 
SURGEON, WHO PERFORMED A LAMINECTOMY AT L5-6 AND EXCISION OF 
L6-S1 DISC FROM THE LEFT SIDE AND ALSO A TRANSVERSE PROCESS SPINAL 
FUSION LUMBOSACRAL ON JANUARY 1 5 , .1 97 5 , ON MARCH 3 , 1 9 75 , 3 M,

Th E BOARD, ON DE 
AND CONCLUSIONS OF THE 
OPINION AND ORDER. ,

The order of the
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THROUGH ITS WORKMEN* S COMPENSATIONXARRIER, TRAVELERS INSURANCE 
COMPANY, DENIED. RESPONSIBILITY- FOR CLAIMANT* S LOW BACK SURGERY, 
STATING IT WOULD CONTINUE TO ACCEPT THE MID BACK OR DORSAL SPINE 
STRAIN INJURY RESULTING FROM THE JUNE 22, 1 9 74 INCIDENT, THE CAR
RIER* S BASIS FOR THE DENIAL WAS THAT CLAIMANT* S CONDITION AND THE 
SURGERY WAS A CONTINUATION OF CLAIMANT'S INJURY OF OCTOBER 1 1 ,
1 973 , WHILE IN THE EMPLOY. OF NU-WAY, CLEANERS AND, THEREFORE, THE 
RESPONSIBILITY OF THE FUND.

On APRIL 3 ,. 1 9 7 5 CLAIMANT FILED A CLAIM FOR AGGRAVATION OF HER 
OCTOBER 1 1 , 1 9 73 INDUSTRIAL INJURY. THIS WAS DENIED BY THE FUND ON 
APRIL 2 9 , 1 97 5 ON THE GROUND THAT CLAIMANT HAD SUSTAINED A NEW IN
JURY ON JUNE 22 , 1 974 WHICH WAS THE RESPONSIBILITY OF 3 M.

The issue of whether the January 1975 surgery and the disa
bility, WHETHER TEMPORARY OR PERMANENT, ASSOCIATED THEREWITH WAS 
ATTRIBUTABLE TO A GENERAL WORSENING CONDITION PRESENTING AN AGGRA
VATION OF CLAIMANT’ S OCTOBER -1 1 , 1 9 7 3 INJURY OR THE RESULT OF AN
EXACERBATION OF HER PREEXISTING CONDITION BY THE JUNE 2 2 , 1 9 74 INJURY.
DR. WE INMAN’ S OPINION WAS THAT THE JANUARY 1 9 7 5 SURGERY WAS THE 
RESPONSIBILITY OF 3 M AS IT RELATED TO THE JUNE 22 , 1 974 INJURY - HE
PREDICATED HIS OPINION ON THE FACT THAT CLAIMANT’S PREEXISTING LOW 
BACK CONDITION FROM THE OCTOBER 1 9 73 INJURY WAS AGGRAVATED BY THE 
DORSAL STRAIN INJURY SUSTAINED IN JUNE 1 974 , INDICATING THAT THE IN
CREASED LOW BACK PAIN RIGHT AFTER THE JUNE 1 9 74 INJURY WOULD BE A 
VERY KEY FACTOR IN ESTABLISHING SUCH AN EXACERBATION.

The referee found that there was not sufficient evidence to
ESTABLISH THAT THE SURGERY IN THE LOW LUMBAR AND LUMBOSACRAL AREA, 
THE SAME AREA INJURED IN OCTOBER 1 9 73 , WAS SPECIFICALLY REQUIRED AS 
A RESULT OF AN AGGRAVATING EFFECT OF THE JUNE 2 2 , 1 974 INJURY. HE
CONCLUDED THAT CLAIMANT’ S 1 9 7 5 SURGERY WAS THE RESULT OF A WOR
SENED CONDITION OF HER LOW BACK STEMMING FROM THE OCTOBER 11, 19 73
INJURY AND THE RESPONSIBILITY OF THE FUND, HE REMANDED THE CLAIM TO 
THE FUND IN ONE ORDER AND DENIED CLAIMANT’ S CLAIM FOR AN ALLEGED 
NEW INJURY ON JUNE 2 2 , 1 9 7 4 IN THE OTHER.

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE IN BOTH ORDERS. ON MARCH 1 4 , 1 9 75 DR,
WEINMAN STATED THAT CLAIMANT HAD UPPER BACK PAIN AND INCREASED 
LOWER BACK PAIN AFTER HER INJURY ON JUNE 22,’ 1 974 — BASED ON CLAIM
ANT’S HISTORY, HER LOW BACK PAIN WHICH SHE HAD HAD SINCE THE TIME OF 
HER ORIGINAL INJURY OF OCTOBER 1 1 , 1 97 3 WAS MUCH WORSE AFTER THE
JUNE 2 2 , 1 97 4 INJURY. IT WAS HIS OPINION THAT THIS CONSTITUTED AN
AGGRAVATION OF A PREEXISTING CONDITION FOR WHICH HER SUBSEQUENT HOS
PITALIZATION AND TREATMENT WAS CARRIED OUT AND THAT RESPONSIBILITY 
THEREFOR WAS THAT OF 3M. THE BOARD FINDS NO OTHER MEDICAL OPINION 
WHICH CONTRADICTS THIS. THE EVIDENCE CLEARLY INDICATES THAT CLAIM
ANT* S ACTIVITIES WHILE EMPLOYED BY 3 M CAUSED HER TO SEEK MEDICAL 
TREATMENT IN SEPTEMBER 1 9 74 . THE EVIDENCE ALSO INDICATES THAT 
CLAIMANT HAD BEEN ABLE TO WORK LONG HOURS DOING THE TYPE OF WORK 
WHICH WOULD AGGRAVATE A LOW BACK CONDITION UNTIL THE TIME OF HER 
JUNE 22,1974 INJURY. ^

The board concludes that the evidence indicates that claim
ant’s LOW BACK condition from the time she went to WORK FOR 3 M 
REMAINED SUBSTANTIALLY UNCHANGED UNTIL THE ACCIDENT OF JUNE 22,
1 974 AND THAT, TO SOME EXTENT, SHE RECOVERED FROM THAT ACCIDENT 
BUT THE HEAVIER WORK IN WHICH, SHE ENGAGED DURING SEPTEMBER 1974 
WAS THE ULTIMATE CAU^E THAT REQUIRED HER TO SEEK MEDICAL ATTENTION 
FROM DR. WEINMAN AND , , THE SUBSEQUENT SURGERY. THE BOARD FUR

THER CONCLUDES THAT CLAIMANT SUFFERED A, NEW COMPENSABLE INJURY ON 
JUNE 2 2 , 1 9 74 WHICH HAD BEEN ACCEPTED BY HER EMPLOYER, 3 M COMPANY,
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AND THAT ITS SUBSEQUENT DENIAL OF RESPONSIBILITY FOR THE RESULTING 
SURGERY AND DISABILITY WA6 IMPROPER. CLAIMANT DID NOT SUFFER A 
COMPENSABLE AGGRAVATION OF HER OCTOBER 1 1 , 1 973 INJURY, BOTH ORDERS 
OF THE REFEREE SHOULD BE REVERSED,

ORDER
The ORDERS OF THE REFEREE RELATING TO WCB CASE NO, 75—1 284 

AND WCB CASE NO, 7 5 —1 6 7 9 ENTERED ON AUGUST 2 9 , 1 9 75 ARE REVERSED.
Claimant's claim for her industrial injury of june 22, 1974

IS REMANDED TO THE EMPLOYER 3M COMPANY, AND ITS CARRIER, FOR AC
CEPTANCE AND PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, COM
MENCING SEPTEMBER 9 , 1 975 AND UNTIL THE CLAIM IS CLOSED PURSUANT
TO THE PROVISIONS OF ORS 656,268,

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER, 3M COMPANY,

WCB CASE NO. 75-1787 MARCH 5, 1976 

WILLIAM WISHERD, CLAIMANT
POZ2I, WILSON AND ATCHISON,

CLAIMANT' S ATTYS,
SCHOUBOE AND CAVANAUGH,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members moore and Phillips,

The employer seeks review by the board of the referee's

ORDER WHICH DIRECTED IT TO PAY CERTAIN ACCRUED MEDICAL EXPENSES, 
TEMPORARY TOTAL DISABILITY COMPENSATION FOR THE PERIOD OF MARCH 1,
1 9 7 4 TO MARCH 1 4 , 1 9 75 , IMPOSED A PENALTY OF 2 5 PER CENT OF THE
AFORESAID AMOUNTS DUE AND ASSESSED ATTORNEY'S FEE PAYABLE BY 
THE EMPLOYER, IN THE AMOUNT OF 2 , 000 DOLLARS.

On MARCH 1 4 , 1 975 AN ORDER WAS ENTERED BY REFEREE JOSEPH D.
ST. MARTIN WHICH RE M ANDE D C L Al M ANT* S CLAIM TO THE EMPLOYER FOR 
ACCEPTANCE AND PAYMENT OF BENEFITS PROVIDED BY LAW UNTIL THE CLAIM 
WAS CLOSED UNDER THE PROVISIONS OF ORS 6 56 . 26 8 . THIS ORDER WAS 
AFFIRMED BY THE BOARD.ON JULY 1 5 , 1 975 AND AN APPEAL FROM THE ORDER 
ON REVIEW IS PRESENTLY PENDING IN THE CIRCUIT COURT FOR THE COUNTY 
OF CLACKAMAS.

The EMPLOYER HAS PAID COMPENSATION FROM THE DATE OF THE 
REFEREE* S ORDER ( MARCH 1 4 , 1 9 75 ) TO THE PRESENT — HOWEVER, NO 
COMPENSATION WAS PAID BETWEEN MARCH 1 , 1 974 , THE DATE CLAIMANT'S
DISABILITY BEGAN, AND MARCH 1 4 , 1 97 5 . THE SUM OF 9,211,89 DOLLARS
WHICH WAS INCURRED BY CLAIMANT BETWEEN MARCH 1 , 1 9 74 AND MARCH
1 4 , 1 9 7 5 FOR MEDICAL EXPENSES RESULTING FROM HIS INDUSTRIAL INJURY
ALSO HAS NOT BEEN PAID.

The CLAIMANT CONTENDS THAT BOTH THE COMPENSATION AND THE 
MEDICAL EXPENSES SHOULD HAVE BEEN PAID PURSUANT TO THE REFEREE'S 
ORDER AND THAT FAILURE TO DO SO SUBJECTS THEM TO A PENALTY AND 
PAYMENT OF ATTORNEY*^ FEES - THE EMPLOYER CONTENDS THAT NEITHER 
THE REFEREE'S ORDER NOR THE LAW REQUIRES THAT EITHER SUM BE PAID 
PENDING APPEAL AND THAT ORS 6 56 . 3 1 3 IS UNCONSTITUTIONAL,
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The referee correctly hel.d„that administrative agencies do not 
DETERMINE THE CONSTltuTlONAUITY OF STATUTES UNDER WHICH THEY ACT AND 
MUST ASSUME THEM CONSTITUTIONAL UNTIL A JUDICIAL DECLARATION TO THE 
CONTRARY.

The referee found that the Earlier order of march 14,1975
DIRECTED THE EMPLOYER'S CARRIER TO PAY BENEFITS AS PROVIDED BY LAW 
AND ORS 656.262(2) AND ( 4 ) REQUIRE AN EMPLOYER TO PROMPTLY AND 
PERIODICALLY PAY COMPENSATION TO INJURED WORKMEN UPON NOTICE OR KNOW
LEDGE OF THE CLAIM UNLESS THE CLAIM IS DENIED. IN THIS CASE THE CLAIM 
HAD BEEN DENIED BUT THE DENIAL HAD BEEN OVERRULED BY THE ORDER OF 
MARCH 14,1975.

The REFEREE FURTHER FOUND THAT ORS 656.313(1) PROVIDED THAT 
THE FILING BY AN EMPLOYER OR THE FUND OF A REQUEST FOR REVIEW OR COURT 
APPEAL SHALL NOT STAY PAYMENT OF COMPENSATION TO CLAIMANT AND ORS 
6 5 6.2 6 2 ( 8 ) PROVIDES FOR THE IMPOSITION OF A PENALTY UP TO 2 5 PER CENT 
OF THE AMOUNT DUE FOR UNREASONABLE DELAY OR UNREASONABLE REFUSAL 
TO PAY COMPENSATION PLUS AN ATTORNEY FEE WHICH MAY BE ASSESSED UNDER 
ORS 6 5 6,3 82 (1 ), , ORS 656,002 (8) DEFINES 'COMPENSATION* TO INCLUDE 
MEDICAL SERVICES PROVIDED TO AN INJURED WORKMAN.

The REFEREE CONCLUDED THAT THE EMPLOYER' S REFUSAL TO PAY COM
PENSATION IN THIS CASE WAS OBVIOUSLY INTENTIONAL AND PREJUDICIAL TO 
THE CLAIMANT AS WELL — THAT CLAIMANT WAS DEPRIVED OF TIME LOSS COM
PENSATION WHEN HE NEEDED IT MOST. HE CONCLUDED THAT THE CONTESTED 
COMPENSATION MUST BE PAID FORTHWITH PLUS A PENALTY AND PAYMENT OF 
AN ATTORNEY FEE BECAUSE OF UNREASONABLE REFUSAL AND RESISTANCE TO 
PAYMENT OF SAID COMPENSATION WITHOUT REGARD TO THE ULTIMATE OUTCOME 
OF THE CASE ON FINAL APPEAL.

The board, on DE novo review, finds that the legislature obviously
INTENDED, IN PROMULGATING ORS 6 5 6 . 3 1 3 , THAT A CLAIMANT WAS TO RECEIVE 
BENEFITS (UNDERSCORED) PENDING APPEAL NOT JUST A ' PAPER JUDGMENT' FOR 
PENALTIES TO BE FILED WITH THE ORIGINAL REFEREE'S ORDER FOR POSSIBLE 
FUTURE REFERENCE, FOLLOWING THE ULTIMATE APPELLATE OUTCOME OF THE 
CASE. "

The BOARD CONCURS IN THE FINDINGS AND CONCLUSIONS REACHED BY 
THE REFEREE. THE BOARD IS NOT AWARE OF ANY AUTHORITY FOR IT TO REDUCE 
AN AWARD OF AN ATTORNEY FEE MADE BY THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED AUGUST 2 8 , 1 97 5 IS AFFIRMED.

Claimant's counsel is awarded as a reasonable attorney's fee
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM OF 500 
DOLLARS PAYABLE BY THE EMPLOYER.
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WCB CASE NQ. 74-4157 MARCH 5, 1976

IN THE MATTER OF THE COMPENSATION OF
JEANETTE A. MILKS, CLAIMANT
AND IN THE MATTER OF COMPLYING STATUS OF 

EUGENE MELVIN WAYT AND ORA M. WAYT,
DBA E, M, WAYT AND CO.

MARTIN, ROBERTSON AND NEILL, . . . f. •
DEFENSE ATTYS.

REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and moore.

The employer requests revIew by the board of the referee's
ORDER WHICH HELD THAT EUGENE M. WAYT AND ORA M^ WAYT, DBA E. M.
WAYT AND CO. , A PARTNERSHIP, WERE SUBJECT NONCOMPLYING EMPLOYERS 
FROM APR IL 1 2 , 1 9 7 4 TO MAY 7 , 1 9 74 .

It WAS STIPULATED BY THE PARTIES THAT RAYMOND D. MILKS WAS 
KILLED AS A RESULT OF A COMPENSABLE OCCUPATIONAL ACCIDENT ARISING 
OUT OF AND IN THE COURSE OF HIS EMPLOYMENT BY EUGENE M. WAYT AND 
ORA M. WAYT AND THAT THE BENEFICIARIES OF RAYMOND D. MILKS WERE 
ENTITLED TO BENEFITS AS PROVIDED BY LAW AND FURTHER THAT THE BENE
FICIARIES' CLAIM BE REMANDED TO THE STATE ACCIDENT INSURANCE FUND 
FOR PROCESSING IN ACCORDANCE WITH ORS 656.054(1).

The issues before the referee arose from a proposed and final
ORDER ISSUED BY THE COMPLIANCE DIVISION OF THE BOARD ON MAY 16, 1974
DECLARING EUGENE M. WAYT AND ORA M. WAYT, DBA E. M. WAYT AND CO. ,
A PARTNERSHIP, TO HAVE EMPLOYED SUBJECT WORKMEN DURING THE PERIOD 
FROM APRIL 1 2 , 1 9 74 TO MAY 7 , 1 9 74 AND TO HAVE BEEN A NONCOMPLYING
EMPLOYER DURING THAT PERIOD. ON NOVEMBER 5 , 1 9 74 EUGENE M. WAYT
REQUESTED A HEARING CONTENDING THAT ORA M. WAYT WAS NOT CONNECTED 
WITH E. M. WAYT AND CO, IN ANY WAY, THAT THE BUSINESS WAS NOT A 
PARTNERSHIP AND THAT HE WAS NOT A NONCOMPLYING EMPLOYER DURING THE 
PERIOD SPECIFIED.

The referee found that certification from the department of
COMMERCE, CORPORATION DIVISION, ESTABLISHED THAT THE ASSUMED NAME,
E. M. WAYT AND CO. WITH THE PARTIES OF INTEREST BEING E. M. WAYT AND 
ORA M. WAYT WAS FILED ON JANUARY 28 , 1 96 6 AND CANCELLED ON JANUARY 9,
1 9 7 5 . FURTHERMORE, A P. U. C, PERMIT WAS ISSUED IN THE NAME OF BOTH 
E. M. WAYT AND ORA M. WAYT DURING THE PERIOD OF MAY 6 , 197 1 TO
DECEMBER 20 , 1 974 - AFTER TH I S PE R M IT WA S D I SC ONT1 NUED A P. U. C, PER
MIT WAS ISSUED ON JANUARY 3 , 1 9 7 5 TO E.M. WAYT ALONE. . .

E. M. WAYT STATED HE AND HIS WIFE SPLIT THE PARTNERSHIP TWO 
YEARS PRIOR TO THE HEARING - THE WIFE ALSO TEST IF 1E D THAT THERE NEVER 
HAD BEEN ANY WRITTEN PARTNERSHIP AGREEMENT NOR ANY WRITTEN DISSOLU
TION BUT THAT THE PARTNERSHIP HAD BEEN DISSOLVED IN 1 973 . THE REFEREE 
FOUND THAT VOLUMINOUS CORRESPONDENCE WAS EXCHANGED BETWEEN THE 
FUND AND THE PARTNERSHIP, ALL DIRECTED TO E. M. WAYT AND CO.

The referee concluded that the evidence indicated the parties
AT ALL RELEVANT TIMES HELD THEMSELVES OUT TO THE GENERAL PUBLIC AS 
A PARTNERSHIP AND HE CONCLUDED THAT THEY WERE A PARTNERSHIP DURING 
ALL TIMES RELEVANT TO THIS CASE.

With respect to the noncomplying status of the employer, the
REFEREE FOUND SUSBStAnTIAL EXHIBITS TO ESTABLISH THAT DURING THE 
PERIOD IN QUESTION, THE PARTNERSHIP WAS IN DEFAULT IN THE PAYMENT OF 
PREMIUMS AND HAD RECEIVED A CANCELLATION NOTICE FROM THE FUND. THE
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FUND HAD EXERCISED ITS RIGHT TO ATTEMPT TO. COLLECT FROM THE PARTNER
SHIP ACCRUED AND UNPAID PREMIUMS. THE REFEREE CONCLUDED THAT THE 
CORRESPONDENCE BETWEEN THE PARTNERSHIP AND THE FUND WHICH ATTEMPTED 
TO COLLECT ACCRUED AND UNPAID PREMIUMS DID NOT GIVE RISE TO ANY ELE
MENTS OF WAIVER OR ESTOPPEL AND THAT AT ALL RELEVANT TIMES THE PART
NERSHIP WAS IN THE STATUS OF A NONCOMPLYING EMPLOYER.

The board,1 on de novo review, affirms the findings and conclu
sions OF THE REFEREE.

ORDER

The ORDER OF THE REFEREE DATED APRIL 25, 1 9 75 IS AFFIRMED.

WCB CASE NO. 75-738 MARCH 5, 1976 

LOUISE FARNHAM, CLAIMANf
galton and popick, claimant’s attys,.
RAY MIZE, DEFENSE ATTY.
REQUEST FOR REViEW BY CLAIMANT

Reviewed by board members wilson and moore.

The claimant seeks review by the board of the referee's order
WHICH DIRECTED THE EMPLOYER TO PAY 2 5 PER CENT OF THE BILLINGS OF DR. 
CROMWELL, DR. FISHER AND THE GRESHAM PHYSICAL THERAPY CENTER, IN
CURRED AFTER MARCH 6 , 1 9 74 AND TO PAY CLAIMANT* S ATTORNEY A REASON
ABLE FEE, FINDING THAT THE employer’s UNREASONABLE DELAY IN PAYING 
THE AFORESAID BILLS AMOUNTED TO UNREASONABLE RESISTANCE TO PAYMENT 
OF COMPENSATION.

The issues before the referee were - (i) further medical care
AND TEMPORARY TOTAL DISABILITY - (2) REFUSAL TO PAY TEMPORARY TOTAL 
DISABILITY WITHIN 14 DAYS OF THE OPINION AND ORDER, REFUSAL TO PAY 
TEMPORARY TOTAL DISABILITY OR TE M POR ARY PARTI AL DISABILITY - (3) UN
REASONABLE RESISTANCE TO PAYMENT OF MEDICAL EXPENSES - AND (4) PEN
ALTIES AND ATTORNEY' S FEES.

The referee found that claimant had sustained a compensable. 
INJURY IN NOVEMBER 1 96 9 , WHILE WORKING FOR THE EMPLOYER AS A NURSE’S 
AIDE. SHE HAD ALLEGED SHE SUFFERED ANOTHER COMPENSABLE INJURY ON 
NOVEMBER 2 7 , 1 9 73 . THIS CLAIM HAD BEEN DENIED AND, AFTER A HEARING
ON THE MERITS, THE REFEREE HAD FOUND THAT CLAIMANT HAD NOT SUFFERED 
A NEW COMPENSABLE INJURY BUT HAD ESTABLISHED A VALID AGGRAVATION OF 
THE ORIGINAL 1 9 6 9 INJURY. HE REMANDED THE CLAIM TO THE EMPLOYER FOR 
PAYMENT OF BENEFITS COMMENCING ON NOVEMBER 2 9 , 1 9 73 . ; HIS OPINION
AND ORDER WAS ENTERED JANUARY 3 1 , 1 97 5 . (WCB CASE NO, 74 -234) SUB
SEQUENTLY, IT WAS MODIFIED TO TERMINATE TEMPORARY TOTAL DISABILITY 
COMPENSATION ON MARCH 6 , 1 974 . AFTER THE ENTRY OF THIS OPINION AND
ORDER THE MATTER WAS SUBMITTED TO THE EVALUATION DIVISION ON APRIL 
24', 1 9 75 .

The referee was of the opinion that inasmuch as the modified

OPINION AND ORDER IN WCB CASE NO. 7 4 -2 34 WAS AFFIRMED BY THE BOARD 
AND THE ENTIRE QUESTION WAS NOW BEFORE THE EVALUATION DIVISION FOR 
AN ISSUANCE OF A DETERMINATION ORDER THAT A REFEREE'S RULING AT THE 
PRESENT TIME WOULD BE INAPPROPRIATE. HE CONCLUDED THAT THE ONLY 
VIABLE ISSUE BEFORE HfM WAS THE TIMELY PAYMENT OF COMPENSATION,

The EVIDENCE INDICATED THAT THE COST OF THE MYELOGRAM PERFORMED
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AT THE HOSPITAL WAS NOT TIMELY RAID DUE TO THE CARRIER'S USE OF CLAIM
ANT'S FORMER NAME. THE REFEREE DID NOT FEEL THAT THIS WAS SUFFICIENT 
TO JUSTIFY A FINDING THAT IT WAS UNREASONABLE DELAY IN PAYMENT. HOW
EVER, WITH RESPECT TO THE BILLS SUBMITTED BY, DR. CROMWELL, DR. FISHER 
AND THE GRESHAM PHYSICAL THERAPY CENTER, THE REFEREE FOUND NO EVI
DENCE WHICH WOULD JUSTIFY OR EXCUSE THE EMPLOYER FOR ITS DELAY IN PAY
MENT OF SUCH BILLS AND, ACCORDINGLY, HE ASSESSED A 25 PER CENT PENALTY 
FOR UNREASONABLE DELAY AND UNREASONABLE RESISTANCE TO THE PAYMENT OF 
COMPENSATION. •

The board, on de novo review, affirms and adopts the entire
ORDER OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED OCTOBER 1 7 , 1 975 IS AFFIRMED.

WCB CASE NO. 75-1143 MARCH 9, 1976 

FRANK BLANTON, CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT’S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER DENYING MOTION

On FEBRUARY 2 6 ,- 1 976 THE STATE ACC IDENT INSURANCE FUND MOVED 
TO DISMISS CLAIMANT' S REQUEST FOR REVIEW IN THE ABOVE ENTITLED MATTER 
ON THE GROUNDS THAT THE REQUEST FOR REVIEW WAS NOT ACTUALLY DEPOSITED 
IN THE POST OFFICE UNTIL JANUARY 1 6 , 1 976 WHICH WAS THE.3IST DAY
AFTER THE REFEREE'S OPINION AND ORDER WAS ISSUED. ATTACHED.TO THE 
MOTION WAS A PHOTOCOPY OF THE ENVELOPE IN WHICH THE FUND'S COPY OF 
THE REQUEST WAS ENCLOSED. THE POSTAGE METER STAMP WAS DATED 
JANUARY 1 5 , 1 9 76 , SUPERIMPOSED UPON THAT STAMP WAS THE POSTMARK
OF THE PORTLAND POST OFFICE WITH THE DATE OF JANUARY 1 6 , 1 976 . ‘

The proof of service was executed by donald n. atchison, one 
of claimant’s attorneys, and certified that he mailed to the proper 
parties a certified copy of the request for review and the same were 
DEPOSITED IN THE POST OFFICE AT PORTLAND, OREGON ON JANUARY IS, 1976 
AND THE POSTAGE THEREON WAS PREPAID.

The board concludes that the proof of service executed ,by mr.
ATCHISON IS SUFFICIENT AND THE REQUEST FOR REVIEW SHOULD BE CONSI
DERED AS TIMELY FILED. THERE COULD BE MANY PLAUSIBLE EXPLANATIONS 
FOR TWO DIFFERENT POSTMARK DATES ON THE ENVELOPE IN WHICH THE FUND 
RECEIVED ITS COPY OF THE REQUEST FOR REVI EW - THERE IS NO PROOF THAT 
THE FAULT WAS THAT OF CLAIMANT’S ATTORNEY.

ORDER , \
The motion to dismiss received from the state accident insurance

FUND ON FEBRUARY 2 6 , 1 9 76 IS HEREBY DENIED.
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WCB CASE NO. 75-668 MARCH 9, 1976 

HAROLD CURRY, CLAIMANT
JAMES FOURNIER, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT ,

Reviewed by board members wilson and Phillips,

Claimant requests board review of a referee's order which
AFFIRMED A DETERMINATION ORDER DATED FEBRUARY j I , ! 975 AWARDING
CLAIMANT 10 PER CENT' UNSCHEDULED LOW BACK DISABILITY EQUAL TO 32 
DEGREES. THIS WAS IN ADDITION TO AN AWARD OF 45 PER CENT UNSCHED
ULED DISABILITY EQUAL TO 144 DEGREES CLAIMANT HAD PREVIOUSLY RE
CEIVED,

Claimant, a 32 year old laborer, received a compensable in
jury October 2 5 , 1 96 8 , 'ON MARCH 5 , 1 9 6 9 , DR. WHITE PERFORMED AN 
EXPLORATORY LAMINECTOMY AND EXCISION OF A DEGENERATIVE DISC AT L4 -5 , 
ON JUNE 5 , 1 9 6 9 DR, RAAF PERFORMED A LAMINECTOMY AND REMOVAL OF A
PROTRUDED DISC AT L4 -5 , PLUS A FUSION OF L4 TO THE SACRUM. ON 
DECEMBER 3 , 1 969 DR. SHORT FOUND A PSEUDOARTHROSIS IN THE SPINAL
FUSION.

It IS THE CONSENSUS OF MEDICAL OPINION THAT CLAIMANT CANNOT 
RETURN TO HIS FORMER TYPE OF EMPLOYMENT. ALL AGREED CLAIMANT 
SHOULD SEEK VOCATIONAL REHABILITATION, HOWEVER, NOT MUCH IN THIS 
AREA HAS BEEN ACCOMPLISHED.

On MAY 2 5 , 1 9 7 5 CLAIMANT WAS SEEN BY DR. JERRY BECKER.
X-RAYS SHOWED WHAT APPEARED TO BE A SOLID L5-S1 FUSION AND IT WAS 
HIS IMPRESSION CLAIMANT HAD A CHRONIC LUMBOSACRAL STRAIN WITH DE
GENERATIVE DISC DISEASE AT SEVERAL LUMBAR LEVELS. DR. BECKER 
CONCLUDED THAT IF CLAIMANT WERE TO LOSE HIS ABDOMINAL OBESITY, 
RECONSTITUTE HIS AB DOM I N AL • M DSC UL ATU RE , BE FITTED WITH A GOOD LUMBO 
SACRAL CORSET OF A FLEXION BODY CAST, AND LEARN TO MAKE THE MOVES 
WITH HIS LOW BACK CORRECTLY FOR ALL ACTIVITIES. C LA IM ANT. WOULD BE 
ABLE TO HANDLE SOME LIGHT WORK NOT REQUIRING REPETITIOUS STOOPING 
OR BENDING AT THE WAIST.

The REFEREE SAW AND HEARD THE'CLAIMANT, EXAMINED ALL OF THE 
MEDICAL EVIDENCE AND CONCLUDED CLAIMANT HAD NOT SUFFERED PERMA
NENT PARTIAL DISABILITY GREATER THAN THAT FOR WHICH HE HAD BEEN 
AWARDED. THE BOARD, ON DE NOVO REVIEW, CONCURS,

The board is also of the opinion that a concentrated effort
SHOULD BE MADE ON CLAIMANT'S BEHALF BY VOCATIONAL REHABILITATION 
FACILITIES TO RETRAIN AND ASSIST CLAIMANT IN SECURING SOME TYPE OF 
EMPLOYMENT WITHIN HIS PHYSICAL CAPABILITIES. CLAIMANT IS STILL A 
YOUNG MAN WITH AVERAGE INTELLIGENCE AND GOOD APTITUDES, WHO, IF 
HE TAKES ADVANTAGE OF VOCATIONAL RETRAINING, COULD HAVE MANY PRO
DUCTIVE YEARS IN THE LABOR MARKET.

ORDER
The order of the referee5 dated august 20, 1975 is affirmed.

<
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WCB CASE NO. 75-2679 MARCH 9, 1976 

AKIRA NISHIMURA, CLAIMANT
JONES, LANG, KLEIN, WOLF AND SMITH,

CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by board members moore and Phillips,
The state accident insurance fund seeks review by the board of

THE REFEREE'S ORDER WHICH FOUND CLAIMANT'S CLAIM TO BE COMPENSABLE 
AND DIRECTED THE FUND TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTOR
NEY' S FEE,

Claimant is a vice principal of benson high school in Portland,
JUST PRIOR TO THE ACCIDENT SUFFERED ON MARCH 6 , 1 975 , CLAIMANT WAS 
ATTENDING A MEETING OF THE PORTLAND ASSOCIATION OF SCHOOL ADMINIS
TRATORS AS A REPRESENTATIVE OF THE PORTLAND HIGH SCHOOL PRINCIPALS 
ASSOCIATION, ATTENDANCE AT THIS MEETING WAS ONE OF THE DUTIES OF HIS 
EMPLOYMENT, CLAIMANT WAS PAID A LUMP SUM ANNUALLY FOR TRAVEL EX
PENSES, IN COMPUTING TRAVEL EXPENSES WITH RESPECT TO MEETINGS SUCH 
AS THIS THE MILEAGE WAS COMPUTED AND PAID FOR NOT ONLY FROM THE 
SCHOOL TO THE MEETING PLACE BUT ALSO FROM THE MEETING PLACE TO THE 
administrator's HOME,

Claimant left benson at approximately 3,00 p, m, on march 6,
1 9 7 5 TO ATTEND THE AFORESAID MEETING WHICH LASTED TILL APPROXI
MATELY 5,00 P, M, AFTER THE MEETING HE PROCEEDED TO HIS HOME, NEAR 
N, E, 8 8 TH AVENUE AND WASHINGTON STREET HE WAS INVOLVED IN AN AUTO
MOBILE ACCIDENT AND SUSTAINED HEAD INJURIES, THE QUESTION BEFORE THE 
REFEREE WAS WHETHER OR NOT THE JOURNEY ITSELF WAS PART OF THE SER
VICES RENDERED BY THE CLAIMANT,

The referee found that this case did not fall within the gen
eral 'coming and going' rule, but rather was a situation where the
JOURNEY ITSELF WAS A PART OF THE SERVICE RENDERED BY THE (CLAIMANT IN 
THE COURSE OF HIS EMPLOYMENT, THEREFORE, THE CLAIM WAS COMPENSABLE,

The REFEREE FURTHER FOUND THAT THE EMPLOYER HAD ACTUAL KNOW
LEDGE OF THE INJURY ON MAY 6, HOWEVER, BECAUSE OF THE FACT THAT THE 
INJURY DID NOT OCCUR ON THE SCHOOL PREMISES AND BECAUSE OF THE UNIQUE 
FACTUAL CIRCUMSTANCES WITH THE CLOSE LEGAL ATTENDANT CIRCUMSTANCES, 
HE CONCLUDED NO PENALTIES SHOULD BE ASSESSED. THE FUND MUST PAY
claimant's counsel an attorney fee because the claim should not have
BEEN DENIED.

The board, on de novo review, affirms and adopts the order of
THE REFEREE AS ITS OWN.

ORDER
The ORDER OF THE REFEREE DATED OCTOBER 24 , 1 97 5 IS AFFIRMED.

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW,1 THE SUM 
OF 4 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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WCB CASE NO. 75-2241 MARCH 9t 1976 

JOYCE E. KLINGBEIL, CLAIMANT
POZZI, WILSON AND ATCHISON, .

CLAIMANT'S ATTYS,
DEPT. OF. JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and Phillips,

Claimant requests board review of the referee's order which 
GRANTED CLAIMANT 2 5 PER CENT FOR UNSCHEDULED LOW BACK DISABILITY 
EQUAL TO 80 DEGREES,

Claimant was compensably injured july i 9 , 1974 while working

AS A MEAT PACKER. DR, MCGOUGH DIAGNOSED A PROBABLE HERNIATED NU
CLEUS PULPOSUS OF THE LOWER LUMBAR SPINE ON THE RIGHT, CONSERVATIVE 
CARE HAS BEEN OF LIMITED BENEFIT, BUT CLAIMANT DECLINED THE SURGERY 
WHICH MIGHT HAVE ALLEVIATED HER SYMPTOMS.

Claimant has a high school education and had worked as a li
censed BEAUTICIAN FOR SEVERAL YEARS, THEREAFTER, SHE THEN SPENT 
TEN YEARS AS A MOTHER AND HOMEMAKER BEFORE BECOMING EMPLOYED AS 
A MEAT PACKER,.

The REFEREE WAS OF THE OPINION THAT CLAIMANT'S SYMPTOMS 
WOULD CONTINUE TO BE EXACERBATED BY ACTIVITY UNLESS CLAIMANT AGREED 
TO THE RECOMMENDED SURGERY. HE ALSO AGREED SHE WAS NOT REALLY 
MOTIVATED TO BECOME REEMPLOYED.

Claimant had received an award of 32 degrees for 10 per cent 
UNSCHEDULED LOW BACK DISABILITY BY A DETERMINATION ORDER MAILED 
APRIL 24 , 1 97 5 — THE REFEREE CONCLUDED THIS AWARD SHOULD BE INCREASED
TO 8 0 DEGREES FOR 2 5 PER CENT UNSCHEDULED LOW BACK DISABILITY BECAUSE 
CLAIMANT'S LOSS OF WAGE EARNING CAPACITY WAS GREATER THAN THE INITIAL 
AWARD INDICATED.

The board, on de novo review, agrees with the findings And
CONCLUSIONS OF THEREFEREE AND AFFIRMS HIS ORDER,

ORDER
The order of the referee dated September 23, 1975 is affirmed.

WCB CASE NO. 74-3039 MARCH 9, 1976 

AL TEMPLETON, CLAIMANT
SAM MCKENN, CLAIMANT' S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and Phillips.

The state accident insurance fund requests review by the board
OF THE REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR 
ACCEPTANCE AND PAYMENT OF COMPENSATION, AWARDED CLAIMANT PENALTIES 
AND ATTORNEY FEES FOR UNREASONABLE REFUSAL TO PAY COMPENSATION AND 
FOR UNREASONABLE DELAY IN THE ACCEPTANCE OR DENIAL OF THE CLAIM AND 
AWARDED CLAIMANT'S ATTORNEY A FEE OF 900 DOLLARS.
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On September 21 , 1973 claimant was employed by keech salvage
CO. TO HELP UNLOAD BOXCARS OF A WRECKED FREIGHT TRAIN. HE WAS HIRED 
OFF THE STREET AND PAID BY CHECK DAILY BY A MAN HE ONLY KNEW AS BUD.
AS CLAIMANT WAS PULLING 16 FOOT, 2 XI 2 BOARDS OUT OF THE CAR, HE SLIPPED 
ANC FELL, LANDING ON HIS BACK IN A PILE OF BOARDS AND IRON DEBRIS. THE 
WORKMAN APPROACHED BUD, TOLD HIM HE HAD HURT HIS BACK AND WAS AD- ! 
VISED BY BUD TO GO SEE A DOCTOR, THAT ALL HIS MEDICAL BILLS WOULD BE 
PAID. CLAIMANT CONSULTED DR, PALZINSKI WHO DIAGNOSED A SPRAINED LEFT 
HIP AND CONTUSIONS, ABRASIONS OF DORSAL AND LUMBAR SPINE DUE TO TRAUMA. 
DR. PALZINSKI' S CHART NOTES FOR SEPTEMBER 2 1 , 1 973 NOTED PATIENT
FELL OFF A HOUSE APPROXIMATELY 8 FEET.

Claimant’s doctor bills were paid, he assumed, by the employer.
NO FORM 80 1 WAS EVER FILLED OUT. SINCE HE WAS NOT FAMILIAR WITH WORK-' 
MEN’S COMPENSATION, HE CONSULTED AN ATTORNEY ON JULY 2 3 , 1 974 . FROM
THIS DATE FORWARD, A LONG, IRREGULAR CLAIM PROCESSING BEGAN, WHEREIN 
IT WAS FINALLY DETERMINED BY A WORKMEN’S COMPENSATION BOARD FIELD 
REPRESENTATIVE THAT KEECH SALVAGE WAS A COMPLYING EMPLOYER COVERED 
BY THE FUND. THE REPRESENTATIVE ASSISTED CLAIMANT IN FILLING OUT A 
FORM 8 01 ON SEPTEMBER 1 6 , 1 9 74 , WHICH HE FORWARDED, TOGETHER WITH
HIS REPORT, TO HIS SUPERVISOR AT THE BOARD. AT THIS POINT THE CLAIM 
HAD BEEN FORWARDED TO THE FUND FOR ACTION, HOWEVER, BY NOVEMBER 22,
1 974 , STATE ACCIDENT INSURANCE FUND HAD NO RECORD OF HAVING RECEIVED 
A CLAIM AND ONE OF ITS REPRESENTATIVES WAS SENT TO CLAIMANT’S COUN
SEL’S OFFICE WHERE HE INTERVIEWED CLAIMANT AND TOOK NAMES OF WITNESSES,

On DECEMBER 3 1 , 1 974 , THE STATE ACCIDENT INSURANCE FUND ISSUED 
A DENIAL OF CLAIMANT’S CLAIM.

Dr. PALZINSKI’ S CHART NOTES SHOW CLAIMANT WAS SEEN BY HIM ON 
SEPTEMBER 2 1 , 1 97 3 FOR BACK INJURY. CLAIMANT RELATED TO THE DOCTOR
HE FELL 8 FEET, THE HEIGHT OF A BOXCAR ON ITS SIDE - HE SOMETIMES RE
FERRED TO HIS FALL AS FROM THE ’ ROOF1 OF A BOXCAR. THE DOCTOR’S 
NOTES INDICATED CLAIMANT HAD SUSTAINED A FALL FROM THE ROOF OF A 
’HOUSE’ BUT THE REFEREE BELIEVED THE DOCTOR WAS ONLY ASSUMING IT WAS 
A HOUSE, ACTUALLY CLAIMANT OWNED NO HOUSE NOR DID HE HAVE ANY REASON 
TO REPAIR A ROOF ON A RENTED HOUSE.

At THE HEARING, CLAIMANT’S 12 YEAR OLD SON, WHO LIVES WITH HIS 
FATHER, TESTIFIED THAT HE HAD GONE TO WORK WITH HIS FATHER ON SEP
TEMBER 2 1 , 1 973 , THE DATE OF THE ACCIDENT, AND THAT HE SAW HIS 
FATHER FALL FROM THE ROOF OF THE BOXCAR TO THE FLOOR.

The referee found claimant’s testimony uncontroverted that
HE ADVISED HIS SUPERVISOR ON TWO OCCAS IONS ON SEPTEMBER 2 1 , 1 9 73 , OF
THE INJURY. SHE RULED, THEREFORE, CLAIMANT’S CLAIM WAS NOT BARRED 
BECAUSE OF LATE FILING SINCE THE EMPLOYER DID HAVE KNOWLEDGE ON THAT 
DATE. SHE ALSO FOUND CLAIMANT TO BE A CREDIBLE WITNESS AND HIS TESTI
MONY CORROBORATED BY THE TESTIMONY OF HIS SON AND ANOTHER WITNESS.
THE EMPLOYER DID NOT COME FORTH WITH ANY PAYROLL RECORDS TO DISPUTE 
THE FACT THAT CLAIMANT WAS AT WORK ON THE DAY OF HIS INJURY. NEITHER 
DID THE FUND’S REPRESENTATIVE, EVEN THOUGH SUBPOENAED, APPEAR AT 
THE HEARING TO JUSTIFY THE CLAIM HANDLING BY THE FUND,

The referee concluded the claim was compensable and remanded
IT TO THE FUND FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LAW,' UN
TIL CLOSED PURSUANT TO ORS 656.268.

The referee further concluded there was unreasonable refusal
TO PAY COMPENSATION AND AN UNREASONABLE DELAY IN THE ACCEPTANCE OR 
DENIAL OF THIS CLAIM ,4nD ORDERED THE FUND TO PAY CLAIMANT AN ADDI
TIONAL AMOUNT EQUAL TO 2 5 PER CENT OF ALL COMPENSATION DUE AND" OWING 
BETWEEN OCTOBER 5 , 1 973 AND DECEMBER 3 1 , 1 974 AS A PENALTY AND FURTHER
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DIRECTED THAT THAT PORTION OF , THE. PENALTY ASSESSED ON COMPENSATION 
DUE AND OWING BETWEEN OCTOBER 5 , 1 9 7 3 AND SEPTEMBER'2 1 , 1 9 7 5 BE
REIMBURSED BY THE EMPLOYER TO THE FUND PURSUANT TO ORS 656.26 2(3)(D).

The board, on de novo review, concurs with the findings of the

REFEREE, .

ORDER
The order of the referee dated august 22 , 1975 is affirmed. 

Claimant’s counsel is awarded as a reasonable attorney’s fee
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 4 00 
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

WCB CASE NO. 75-1284 MARCH 10, 1976 
WCB CASE NO. 75-1679

HELEN M. PRINCE, CLAIMANT
STEVEN PICKENS, CLAIMANT’S ATTY.
MERLIN MILLER, DEFENSE ATTY,
AMENDED ORDER

The above-entitled matter was the subject of an order on

REVIEW DATED MARCH 5 , 1 9 76 .
In THE first PARAGRAPH ON PAGE 4 , THE ORDER ERRONEOUSLY RE

CITES PAYMENT OF COMPENSATION IS TO COMMENCE SEPTEMBER 9 , 1 9 75 .

The sole purpose of this order is to correct the record and
CONFIRM THE ORDER SHOULD RECITE, * ,, . COMMENCING SEPTEMBER 9, 
1974...’

The order of march 5, 1976, should be, and it is hereby
AMENDED TO REFLECT THAT CORRECTION.

WCB CASE NO. 75-2457 MARCH 11, 1976 

TROY GUECK, CLAIMANT
POZ2I, WILSON AND ATCHISON,

CLAIMANT’S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

Claimant seeks review by the board of the referee’s order which
AFFIRMED THE DETERMINATION ORDER MAILED APRIL 1 4 , 1 975 WHEREBY CLaIm- 
ANT WAS GRANTED TEMPORARY TOTAL DISABILITY COMPENSATION BUT RECEIVED 
NO AWARD FOR PERMANENT PARTIAL; DISABILITY,

Claimant sustained a compensable injury on February 8, 1974.
HE WAS WORKING ON THE FRONT END OF AN AUTOMOBILE WHEN THE CAR SLIPPED 
OFF THE JACK AND FELL, HITTING CLAIMANT ON THE LEFT SIDE OF HIS HEAD 
AND FACE. CLAIMANT WAS TAKEN.TO THE HOSPITAL WHERE THE DIAGNOSIS WAS 
SEVERE AND MULTIPLE LACERATIONS OF THE FACE AND SKULL, CLAIMANT ALSO 
LOST A TOOTH. SURGICAL REPAIR OF THE LACERATIONS AND OPEN REDUCTION
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OF THE FRACTURES WERE' DONE AND CLAIMANT RECEIVED FOLLOW UP CARE FROM 
DR. PERRIN. AGAIN, APRIL. 1974 CLAIMANT WAS HOSPITALIZED FOR THE RE
MOVAL OF FACIAL WIRES WHEN HIS CHEEK BECAME INFECTED.

Claimant returned on may s, 1974 to his same job as an auto

ELECTRICIAN AND HAS WORKED STEADILY AT THAT JOB WITH NO TIME LOSS FROM 
WORK DUE TO HIS INJURY, HE CONTINUED TO SEE DR. PERRIN COMPLAINING 
OF HEADACHES AND OF DIFFICULTY WITH VISION IN HIS LEFT EYE. DR. PERRIN 
REFERRED CLAIMANT TO DR. CHAN FOR AN EYE EVALUATION. DR. CHAN REPORTED 
NO RESIDUAL DAMAGE TO THE EYE, HOWEVER, CLAIMANT DID NEED AN INCREASE 
OF POWER FOR READING TO GIVE THE OPTIMAL NEAR VISION AND, ACCORDINGLY,
HE CHANGED THE CORRECTION, .

The referee found that claimant's current symptoms while of 
AN IRRITATING NATURE, DID NOT DIMINISH HIS WAGE EARNING CAPACITY. THE 
REFEREE FURTHER FOUND NO MEDICAL EVIDENCE SUFFICIENT TO JUSTIFY AN 
AWARD OF SCHEDULED DISABILITY RELATIVE TO CLAIMANT'S LEFT EYE.

The REFEREE CONCLUDED THAT CLAIMANT WAS A CREDIBLE WITNESS 
AND SHE FELT THAT HIS COMPLAINTS WERE REAL, HOWEVER, PAIN AND DIS
COMFORT, BY AND OF THEMSELVES, ARE NOT COMPENSABLE — THEY MUST BE 
DISABLING AND THE EVIDENCE WAS INSUFFICIENT TO SUPPORT A CONCLUSION 
THAT THEY WERE.

Th E BOARD, ON DE 
AND CONCLUSIONS OF THE

NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
REFEREE AS ITS OWN.

ORDER

HE ORDER OF THE REFEREE DATED OCTOBER 2 9 , 1 975 IS AFFIRMED.

WCB CASE NO. 75-2189 MARCH 11, 1976 

MYRTLE M. . BASL, CLAIMANT
RHOTEN, RHOTEN AND SPEERSTRA, 

claimant's ATTYS.
MERLIN L. MILLER, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT,

Reviewed by board members moore and Phillips.

Claimant requests board review of a referee's order which
INCREASED CLAIMANT'S AWARD OF PERMANENT PARTIAL DISABILITY FROM 32 
DEGREES TO 96 DEGREES FOR 30 PER CENT UNSCHEDULED DISABILITY. CLAIM
ANT SEEKS A GREATER AWARD OF PERMANENT PARTIAL DISABILITY.

Claimant suffered an injury to her low back on October 19,
1 97 3 WHILE EMPLOYED AS A CHECKER AT SAFEWAY. SHE WAS SO AT THE 
TIME OF THE HEARING AND HAD A STABLE WORK RECORD WHICH INCLUDED 
MANAGEMENT OF A DEPARTMENT FOR J. C, PENNEYT S, DRIVING A SCHOOL 
BUS FOR 1 I YEARS AND ABOUT 8 YEARS WITH SAFEWAY.

Claimant first sought'medical treatment attention from dr.
NICK1LA, D. C. FOR CHIROPRACTIC TREATMENTS, AT THE CARRIER'S RE
QUEST, SHE CONSULTED DR. SPADY WHO HOSPITALIZED HER FOR BED REST 
AND TRACTION. WHEN HER SYMPTOMS CONTINUED, A MYELOGRAM WAS PER
FORMED WHICH WAS NORMAL. SHE WAS REFERRED TO THE UNIVERSITY OF 
OREGON MEDICAL SCHOOt FOR EVALUATION - IT WAS FELT THERE WAS CHRONIC 
LOW BACK STRAIN WITH! LARGE FUNCTIONAL COMPONENT AND MINIMAL POSITIVE 
FINDINGS. DR. WHITE. FOUND NO EVIDENCE OF NEUROLOGICAL DEFECT, CLAIM
ANT SUBSEQUENTLY HAS* HAD CHIROPRACTIC TREATMENTS BI-WEEKLY.
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On DE *NOVO REVIEW; IT APPE/^Rk: TO; THE BOARD THAT CLAIMANT HAS 
BEEN AFFORDED MAXIMUM TREATMENT WHICH HAS PRODUCEt) ONLY. MINIMAL 
POSITIVE FINDINGS* THE BOARD CONCLUDES THAT CLAIMANT HAS NOT INCURRED 
ANY PERMANENT PARTIAL DISABILITY IN EXCESS OF THAT FOR WHICH SHE HAS 
ALREADY BEEN AWARDED.

: ORDER '
The ORDER OF THE REFEREE DATED SEPTEMBER 1 2 , 1 975 IS AFFIRMED,

WCB CASE NO. 75-781 MARCH 11, 1976 

STANLEY HOLLINGSWORTH, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT’S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

The CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE* S ORDER 
WHICH APPROVED THE EMPLOYER1 S DENIAL OF CLAIMANT’S CLAIM,

Claimant suffered an injury on September 20, 1973 which was

ACCEPTED AND CLOSED ON JUNE 1 4 , 1 974 BY A DETERMINATION ORDER AWARD
ING COMPENSATION FOR TEMPORARY TOTAL DISABILITY BUT NONE FOR PERMA
NENT PARTIAL DISABILITY. THE CLAIMANT REQUESTED A HEARING, STATING 
THE ISSUE TO BE PRIMARILY A REOPENING FOR VOCATIONAL REHABILITATION 
OR THE EXTENT OF DISABILITY DEPENDING UPON THE REPORTS FROM DISABILITY 
PREVENTION DIVISION AND VOCATIONAL REHABILITATION. HOWEVER, ON FEBRU
ARY 2 0 , 1 975 THE EMPLOYER DENIED CLAIMANT’S ’CLAIM FOR AGGRAVATION*.
THIS DENIAL WAS MADE WITHIN ONE YEAR FROM THE DATE OF THE DETERMINA
TION ORDER. ^ ,

The referee found that neither the medical nor lay. testimony
JUSTIFIED A FINDING OF ANY PERMANENT PARTIAL DISABILITY WITHOUT SPECU
LATION. CLAIMANT HAD BEEN SEEN BY MANY MEDICAL DOCTORS, A,CHIRO
PRACTIC PHYSICIAN AND a Psychologist, dr. meCjller released claimant

TO RETURN TO REGULAR WORK ON OCTOBER 3 0 , 1 9 7 3 AND HE DID RETURN, BUT
BECAUSE OF SO MUCH ABSENTEEISM WAS FIRED IN EARLY MAY 1 9 74 . CLAIMANT 
WAS DISAPPOINTED WITH THE TREATMENT HE HAD RECEIVED FROM DR. MEULLER 
SO HE WENT TO DR, ECKHARDT WHO SENT HIM TO THE VOCATIONAL REHABI

LITATION DIVISION. ULTIMATELY, DR. ECKHARDT, LIKE DR, MEULLER, COM
MENTED HE WAS UNABLE TO EXPLAIN THE SEVERITY OR LONGEVITY OF THE 
APPARENT BACK DISABILITY BASED UPON ANY OBJECTIVE FINDINGS, .

Claimant contended That the employer’s denial letter was an
OBVIOUS ATTEMPT TO LIMIT CLAIMANT’S APPEAL TIME TO 6 0 DAYS RATHER , 
THAN THE ONE YEAR WHICH HE HAD FROM THE DATE OF THE DETERMINATION 
ORDER. THE REFEREE FELT THE DENIAL fcOULD POSSIBLY MISLEAD CLAIMANT 
BUT THAT IT WAS NOT A MATTER FOR THE HEARINGS DIVISION BUT SHOULD

BE DETERMINED BY THE BOARD.

The referee concluded claimant Had not established that he had
SUFFERED ANY PERMANENT DISABILITY, BUT INSTEAD OF AFFIRMING THE DETER
MINATION ORDER HE APPROVED THE DENIAL AND DISMISSED THE CASE.

The board, on-de novo review, agrees with the referee that the
MEDICAL AND LAY TESTIMONY WAS NOT SUFFICIENT Tq JUSTIFY A FINDING 
OF ANY PERMANENT PARTIAL DISABILITY RESULTING FROM THE INDUSTRIAL
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INJURY OF SEPTEMBER 20 , 1 9 73, HOWEVER, THE BOARD FINDS THAT IT WAS
IMPROPER FOR THE EMPLOYER TO ISSUE A. DENIAL. WITHIN ONE VEAK OF THE 
DETERMINATION ORDER ON THE BASIS THAT CLAIMANT WAS CLAIMING AGGRA
VATION,

OrS 6 56,2 68 (4 ) PROVIDES THAT A COPY OF THE DETERMINATION ORDER 
SHALL BE MAILED TO ALL INTERESTED PARTIES AND ANY SUCH PARTY MAY RE
QUEST A HEARING UNDER ORS 6 5 6,2 83 ON THE DETERMINATION MADE UNDER 
SUBSECTION (3) OF ORS 6 56,26 8 WITHIN ONE YEAR AFTER COPIES OF THE 
DETERMINATION ORDER ARE MAILED,

The BOARD FINDS NO EVIDENCE THAT CLAIMANT HAS EVER FILED A CLAIM 
FOR AGGRAVATION - TO, THE CONTRARY, IT IS OBVIOUS THAT THE CLAIMANT 
WAS NOT SATISFIED WITH THE DETERMINATION ORDER MAILED JUNE 14, 1974 
AND HAD REQUESTED A HEARING SEEKING EITHER A REOPENING FOR VOCATIONAL 
REHABILITATION OR, IN THE ALTERNATIVE, A FURTHER DETERMINATION OF THE 
EXTENT OF PERMANENT DISABILITY,

The BOARD CONCLUDES THAT THE DENIAL SHOULD NOT HAVE BEEN 
APPROVED,

ORDER
The order of the referee dated September 29, 1975 is reversed.

The DETERMINATION ORDER MAILED JUNE 1 4 , 1 974 is affirmed.

WCB CASE NO. 74—3818 MARCH 11, 1976 

MELVIN LUSTER, CLAIMANT
BANTA, YOUNG, SILVEN AND MARLETTE,

CLAIMANT1 S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

Claimant requests board review of a referee's order which in
creased claimant's AWARD OF PERMANENT PARTIAL disability FROM 40 
PER CENT TO 7 5 PER CENT OF THE MAXIMUM FOR UNSCHEDULED LOW BACK 
DISABILITY. CLAIMANT URGES HE IS ENTITLED TO AN AWARD OF PERMANENT 
TOTAL DISABILITY.

Claimant was injured in October 1973 when he was 6 0 years old.
HE HAD WORKED FOR 2 2 YEARS FOR THE EMPLOYER AS A SAWYER, SCALER AND 
LOG BUCKER. CONSERVATIVE TREATMENT W/\S NOT SUCCESSFUL AND A LAMI
NECTOMY AT L4 —5 WAS PERFORMED ON FEBRUARY 1 1 , 1 974 , CLAIMANT CON
TINUED TO HAVE PAIN AND EXPERIENCED WEAKNESS IN THE LEG WHICH CAUSED 
HIM TO FALL ON OCCASION. ADDITIONAL CORRECTIVE SURGERY WAS CONSI
DERED, BUT CLAIMANT REFUSED IT AND ELECTED TO RETIRE.

The employer, acting gratuitously, had offered claimant 
lighter type JOBS. although claimant testified he could not do any
OF THEM, HE ADMITTED HE HAD NOT TRIED.

In circumstances such \s this, where the claimant voluntarily
HAS REMOVED HIMSELF FROM THE LABOR MARKET AND RETIRED ON SOCIAL 
SECURITY, THE FACT THAT THE CLAIMANT IS NO LONGER WORKING MAY HAVE 
LITTLE BEARING ON WHETHER THE CLAIMANT IS STILL ABLE TO WORK. HIS 
MOTIVATION, OBVIOUSLY, WAS TO RETIRE FROM THE LABOR MARKET.
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On de novo review, the board finds that despite claimant's moti
vation, OR LACK OF IT, HE DOES HAVE A SUBSTANTIAL DEGREE OF DISABILITY 
AND HE WOULD BE SEVERELY RESTRICTED IN ANY JOB HE MIGHT TRY TO PERFORM, 
THE BOARD AGREES WITH THE FINDING MADE BY THE REFEREE THAT CLAIMANT 
IS ENTITLED TO 75 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR 
HIS LOSS OF WAGE EARNING CAPACITY.

ORDER

The order of the referee dated September i o , 1975

WCB CASE NO. 74-2833 MARCH 11,

RUBY PARMENTER, CLAIMANT
EVOHL F. MALAGON, CLAIMANT1 S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY.
AMENDED ORDER

The above entitled matter was the subject of. an order on review

DATED FEBRUARY 2 5 , 1 9 76 ,

The sole purpose of this order is to correct the record by de
leting THEREFROM THE LAST SENTENCE IN THE NEXT TO THE LAST PARAGRAPH 
ON PAGE 2 , WHICH STATES —

'. THE BOARD STRONGLY SUGGESTS THAT CLAIMANT SHALL 
CONTINUE THE GROUP THERAPY SUGGESTED BY DR, CARTER AND 
ADVISES CLAIMANT THAT SHE IS ENTITLED TO SUCH TREATMENT 
UNDER THE PROVISIONS OF ORS 656.245.'

The order of February 25, 1 976 , should be, and it is hereby
AMENDED TO REFLECT THIS CORRECTION,

WCB CASE NO. 75-020 MARCH 11, 1976 

WILLIAM H. MILLER, CLAIMANT
POZZI, WILSON AND ATCHISON, 

claimant’s ATTYS,
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER :

Reviewed by board members wilson and Phillips.

The employer asks board review of the referee’s order direct
ing the employer to accept claimant’s claijvi, pay claimant benefits
TO WHICH HE IS ENTITLED BY LAW AND TO PAY CLAIMANT’ S ATTORNEY A REA
SONABLE ATTORNEY’S FEE.

Claimant alleged he suffered a compensable low back and right

LEG INJURY ON EITHER OCTOBER 3 OR 4 , 1 9 74 WHEN HE TRIPPED OVER A PIECE
OF REBAR STEEL AND FELL ON HIS RIGHT SIDE ONTO A GRATING. CLAIMANT 
CONTINUED TO WORK BUT HAD INCREASING PAIN IN HIS LOW BACK AND RIGHT LEG 
AREA. ON OCTOBER 1 0 HE CEASED WORKING BECAUSE OF THIS PAIN AND ON THIS 
DATE FOR THE FIRST TIME REPORTED THE INJURY TO H|S FOREMAN WHO REFERRED 
HIM TO THE EMPLOYER’S DOCTOR AT THE INDUSTRIAL CLINIC. DR. TORRES GAVE 
CLAIMANT A ’ NO WORK’ SLIP AND REFERRED HIM, FIRST, TO ST. JOSEPH HOS
PITAL FOR THERAPY AND THEN TO DR ' CASE, ^N ORTHOPEDIST, WHO PRESCRIBED

IS AFFIRMED.

1976
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A BACK BRACE, BED REST AND .USE OF. CRUTCHES FOR A WEEK, CLAIMANT 
RETURNED TO WORK ON DECEMBER 3 1 , 1 974 , THE WEEK PRIOR THERETO WAS 
CONSIDERED AS VACATION TIME, CLAIMANT WAS PAID TEMPORARY TOTAL DIS
ABILITY FOR THE REMAINDER OF THE TIME OFF BUT ON JANUARY 1 4 , 1 975 THE
CARRIER DENiED CLAIMANT' S CLAIM,

Claimant had sustained an industrial injury in November 1973
WHILE WORKING FOR THE SAME EMPLOYER, HOWEVER, HE DID NOT FILE A 
CLAIM AS HE HAD SUFFERED NO TIME LOSS, CLAIMANT WAS ALSO INVOLVED 
IN AN AUTOMOBILE ACCIDENT IN DECEMBER 1 9 74 WITH HEAD INJURIES, THE 
EMPLOYER CONTENDS THAT CLAIMANT HAD BEEN OBSERVED LIMPING EXTEN
SIVELY PRIOR TO THE OCTOBER 3 , 1 974 INJURY AND THAT CLAIMANT HAD SAID
HE HAD A BAD HIP - ALSO CLAIMANT DID NOT TELL THE EMPLOYER ABOUT ANY 
INDUSTRIAL INJURY, • • •

The referee found that the alleged fall was unwitnessed and
WAS NOT REPORTED UNTIL A WEEK LATER BUT THAT THE DELAY WAS EXPLAINED 
BY THE FACT THAT CLAIMANT'S CONDITION BECAME PROGRESSIVELY WORSE 
FOLLOWING THE FALL CAUSING CLAIMANT, ON OCTOBER 10, TO DISCONTINUE 
WORKING COMPLETELY, THE REFEREE GAVE SUBSTANTIAL WEIGHT TO THIS 
EXPLANATION TAKING INTO CONSIDERATION THE FACT THAT CLAIMANT HAD FAILED 
TO MAKE ANY CLAIM .AT ALL FOLLOWING HIS NOVEMBER 19 73 INDUSTRIAL INJURY,

The referee found that dr, Torres’ initial report not only con
tained THE SAME HISTORY GIVEN BY CLAIMANT BUT INCLUDED A FINDING OF 
'RIGHT LATERAL GLUTEAL contusion' , , . '

The referee found claimant's testimony to be essentially credi
ble AND 'F HAT THE CIRCUMSTANCES OF HIS INJURY WERE CONSISTENT WITH THE 
NATURE OF HIS JOB, HE CONCLUDED THAT CLAIMANT HAD SUSTAINED HIS BUR
DEN OF PROVING HE HAD SUSTAINED A COMPENSABLE INJURY,

The BOARD, ON DE NOVO REVIEW, AFFIRMS 
ORDER,

AND ADOPTS THE REFEREE'S

ORDER
The order of the referee dated august i , 1975 is affirmed.

? •; y ■* . ' ■' , ■ «. ■ ■ : * •Claimant's counsel is awarded as a reasonable attorney's fee
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 3 5 0 
DOLLARS, PAYABLE BY THE EMPLOYER,

WCB CASE NO. 74-4117 MARCH 11, 1976

FINLEY HAMMOND, CLAIMANT
MERTEN AND SALTVEIT, CLAIMANT1 S ATTYS,
DEPT. OF JUSTICE, DEFENSE: ^TTY, >
REQUEST FOK REVIEW BY CLAIMANT

Reviewed bv board members wilson-and Phillips.

The ci aim ant requests review by the board of the referee's 
Order which affirmed the determination order mailed February 12,
1 9 74 WHEREBY CLAIMANT WAS GRANTED TEMPORARY TOTAL DISABILITY COM
PENSATION FROM DECEMBER 2,2 , 1 97 3 TO DECEMBER 2 5 , 1 973 BUT NO AWARD
FOR PERMANENT PARTIAL DISABILITY. ^

u VClaimant sustained an injury, to his low back on December i 8 ,
1 9 73 WHILE LIFTING A HEAVY ROLL OF PAPER, DR. FRANT RELEASED CLAIMANT
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TO REGULAR WORK AS OF DECEMBERV22, 1 9 74. WITH NO PERMANENT IMPAIRMENT. 
SINCE THAT TIME CLAIMANT HAS CONTINUED TO COMPLAIN OF LOW BACK PROB
LEMS AND OF THORACIC CERVICAL BACK PAIN AND HEADACHES.

On JUNE 3 0 , 1 97 5 CLAIMANT WAS EXAMINED BY DR,' RUSCH WHO CON
CLUDED THAT CLAIMANT SUFFERED CHRONIC BACK PAIN ASSOCIATED WITH CHRONIC 
BACK STRAIN, PROBABLY SECONDARY TO THE DECEMBER 1 8 , 1 973 INJURY. HE
RECOMMENDED PHYSICAL THERAPY FOLLOWED BY PROGRESSIVE INVOLVEMENT 
IN ATHLETIC ACTIVITIES, HOWEVER, HIS PROGNOSIS WAS GUARDED BECAUSE 
OF THE LAPSE OF APPROXIMATELY 1 8 MONTHS SINCE THE INJURY.

Claimant is now back at his regular work and is also attending

PORTLAND STATE UNIVERSITY.

The referee found claimant to be credible - however, because

OF THE DISPARITY IN THE DESCRIPTION OF THE ACCIDENT AS ORIGINALLY RE
PORTED AND THE DESCRIPTION OF IT GIVEN TO DR. RUSCH, HE CONCLUDED THAT 
CLAIMANT HAD FAILED TO PROVE THAT THE CHRONIC STRAIN IN HIS LOW BACK 
RESULTED FROM HIS COMPENSABLE INJURY OF DECEMBER 1 8 , 1 973.

The BOARD, ON DE NOVO REVIEW, FINDS NO EVIDENCE THAT, AS A RESULT 
OF THE INDUSTRIAL INJURY'OF DECEMBER 1 8 , I 9 73 , CLAIMANT HAS SUFFERED 
ANY DIMINUTION OF HIS WAGE EARNING CAPACITY, THE SOLE CRITERION FOR 
DETERMINING UNSCHEDULED DISABILITY. THE BOARD CONCLUDES THAT CLAIM
ANT IS NOT ENTITLED TO AN AWARD OF COMPENSATION FOR ANY PERMANENT 
PARTIAL DISABILITY AND THE DETERMINATION ORDER MAILED FEBRUARY 12,
1 97 4 SHOULD BE AFFIRMED.

ORDER
The order of the referee dated October 27, 1975 is affirmed.

WCB CASE NO. 74-4128 MARCH 11, 1976 

ARTHUR SORBER, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES, 

claimant’s ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE ATTYS. .V- ■
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

The CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE’ S ORDER 
WHICH AFFIRMED THE EMPLOYER’S DENIAL OF CLAIMANT’S CLAIM FOR GRADUAL 
ONSET OF BACK INJURIES SIX TO EIGHT MONTHS PRIOR TO OCTOBER 2 , 1 9 74 .

Claimant, 6i years old at the time of hearing, had sought
TREATMENT FOR A NUMB LEFT LEG WHILE ON VACATION IN JACKSON, WYOMING 
DURING AUGUST 1 9 74 . CLAIMANT HAD BEEN HAVING LOW BACK PAIN FOR AP
PROXIMATELY TWO YEARS BUT HE DID NOT CONNECT THE LEG NUMBNESS WITH 
HIS BACK. HE RECEIVED CHIROPRACTIC MANIPULATION IN JACKSON WHICH 
GAVE HIM SOME RELIEF ALTHOUGH HE WAS UNABLE TO WALK BY HIMSELF.

After claimant returned ;rq Portland, he was treated by dr.
KEIZER ON AUGUST 2 0 , 1 9 74 FOR LUMBAR SPINAL STENOSIS, A CONDITION
THAT CAN CAUSE PINCHING OF THE NERVES. CLAIMANT UNDERWENT TWO SUR
GERIES FOR THIS CONDITION AND F?RESEIMTLY IS SHOWING SOME IMPROVEMENT 
ALTHOUGH HE CANNOT WALK ANY DISTANCE WITHOUT HELP AND THE PROGNOSIS 
FOR FUTURE I M P.RCIV E M E NT IS POOR. CLAIMANT PROBABLY WILL NOT BE ABLE 
TO RETURN TO ANY GAINFUL E M PLOY M E NT.
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The referee was persuaded by the medical evidence that claim
ant HAD A DEGENERATIVE OSTEOARTHRITIC CONDITION WHICH WAS NOT JOB- 
INDUCED AND, therefore, was not compensable.

The board, on de novo review, affirms and adopts the order of

THE REFEREE,

• \ ORDER

The order of the referee dated September 9, 1975 is affirmed.

CLAIM NO, E 42 CC 83602 RG MARCH 11, 1976 

LUTHER M. JACOBSON, SR., CLAIMANT
OWN motion order :

By THE board’s OWN MOTION ORDER DATED NOVEMBER 1 5 , 1 9 74 , THIS 
CLAIM WAS ORDERED REOPENED TO PROVIDE FURTHER MEDICAL CARE AND TREAT
MENT RELATED TO CLAIMANT’ S.INDUSTRIAL INJURY SUSTAINED JULY 1 1 , 1 967,

Following three surgerieS, claimant had received permanent 
PARTIAL DISABILITY AWARDS TOTALING 70 PER CENT OF THE MAXIMUM FOR UN
SCHEDULED DISABILITY AND 1 0 PER CENT LOSS OF THE LEFT FOOT,

On SEPTEMBER 1 7 , 1 974 DR, N, J, WILSON ADVISED THE EMPLOYER1 S
CARRIER THAT A FOURTH SURGERY, NAMELY, A REPAIR OF A PSEUDOARTHROSIS 
AT THE L3 -4 LEVEL WOULD HAVE TO BE PERFORMED. THIS WAS DONE.

Dr. Wilson’s report of November 13, 1 9 7 5 states claimant’s
CONDITION IS STATIONARY - CLAIMANT HAS AN APPARENT SOLID FUSION FROM 
L3 TO THE SACRUM AND CAN RETURN TO SEDENTARY WORK,

The evaluation division has recommended that claimant be

AWARDED APPROPRIATE TEMPORARY TOTAL DISABILITY, BUT NO FURTHER 
AWARD FOR PERMANENT PARTIAL DISABILITY,

ORDER
It IS ORDERED THAT CLAIMANT BE GRANTED TEMPORARY TOTAL DISA

BILITY COMPENSATION FROM SEPTEMBER 1 7 , 1 974 THROUGH NOVEMBER 13, 19 7 5

WCB CASE NO. 75-369 MARCH 11,1976 
WCB CASE NO, 75-2251

THOMAS MURPHY, CLAIMANT
BRAND, LEE, FERRIS AND EMBICK, 

claimant’s ATTYS.'
PHILIP A, MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER 
CROSS REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members, wilson,. moore and Phillips,
The employer requested .board review of the order of the 

referee dated September. 2. 9,i 9 7 5 whereby.the referee denied claim
ant’s CLAIM FOR AGGRAVATION IN WCB CASE NO, 75-22 5 1 BUT REMANDED 
CLAIMANT’S DENIED CLAIM TO THE EMPLOYER FOR PAYMENT OF COMPENSATION
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AS. PROVIDED BY LAW UNTIL. THE CLAIM WAS CLOSED PURSUANT TO ORS 6 5 6,2 6 8 
AND ASSESSED A PENALTY OF 2 5 'PE^CENt'oF dR, DELANEY* S SILL OF I 2 S' 
DOLLARS AND DIRECTED THE EMPLOYER TO PAY CLAIMANT'S ATTORNEY A REA
SONABLE ATTORNEY* S FEE IN WCB CASE NO, 7 5 —3 6 9 ,

The CLAIMANT CROSS REQUESTED REVIEW OF THAT PORTION OF THE 
REFEREE* S ORDER WHICH FOUND THE CLAIMANT* S WAIVER OF ANY CLAIM FOR 
PENALTIES ARISING OUT OFTHE DENIAL LETTER DATED NOVEMBER 26 , 1 974
WAS AN EFFECTIVE WAIVER. ' v

On JANUARY 2 7 , 1 9 7 6 THE EMPLOYER ADVISED THE BOARD IT WISHED 
TO WITHDRAW ITS REQUEST FOR BOARD REVIEW, HOWEVER, CLAIMANT DID NOT 
WISH TO WITHDRAW HIS CROSS REQUEST FOR REVIEW AND, THEREFORE, THE 
SOLE ISSUE TO BE DETERMINED BY THE BOARD IS THE PROPRIETY OF CLAIM
ANT'S FINDING WITH RESPECT TO THE WAIVER OF PENALTIES.

Claimant HAD SUFFERED A COMPENSABLE INJURY ON APRIL 2 7 , 1 97 3 .
NO REQUEST FOR A DETERMINATION HAD EVER BEEN MADE NOR HAD A DETER
MINATION ORDER BEEN ISSUED WITH RESPECT TO SAID CLAIM, THEREFORE, THE 
REFEREE FOUND THAT THE REQUEST FOR AGGRAVATION FILED ON APRIL 3, 1975
WAS PREMATURE AND SHOULD BE DENIED.

: Based upon the medical evidence, the referee found that claim
ant' S 1 97 3 ACCIDENT AGGRAVATED A PREEXISTING DEGENERATIVE ARTHRITIC 
CONDITION WHICH CLAIMANT HAD AND CAUSED IT TO BECOME SYMPTOMATIC 
LEADING TO HIS TREATMENT AND SURGERY IN 1 97 5 AND, THEREFORE, THE DE
NIAL OF DECEMBER 1 7 , 1 97 4 WAS IMPROPER,

On OCTOBER 1 , 1 9 7 4 CLAI MANT CONSULTED DR. ABRAHAM, A CALIFORNIA
orthopedist, who requested Authorization from the carrier to treat
THE CLAIMANT. HE LATER WROTE THE CARRIER DIAGNOSING DEGENERATIVE 
ARTHRITIS OF BOTH HIPS AND ASKED FOR PAST RECORDS AND X-RAYS. DR. 
ABRAHAM HAD RECOMMENDED A TOTAL HIP ARTHROPLASTY OF THE LEFT HIP,

Claimant continued To receive little or no satisfaction from

THE CARRIER and IN NOVEMBER 1 974 HE CONSULTED A CALIFORNIA ATTORNEY 
WITH RESPECT TO HIS PROBLEMS. CLAIMANT'S WIFE, THROUGH HER EMPLOY
MENT, HAD INSURANCE COVERAGE WITH PRUDENTIAL WHICH ALSO COVERED HER 
HUSBAND, AFTER DISCUSSING THE SITUATION WITH THE ATTORNEY, CLAIMANT 
AUTHORIZED HIM TO REQUEST A DENIAL OF THE CLAIM BY THE EMPLOYER'S 
CARRIER SO THAT HE COULD USE THE COVERAGE OF HIS WIFE1 S POLICY FOR 
HIS SURGERY. THE ATTORNEY ON NOVEMBER 2 6 , 1 974 WROTE TO THE CARRIER
STATING THAT A DENIAL OF THE CLAIM WAS REQUESTED AND THAT IN RETURN 
NEITHER CLAIMANT NOR HE, AS CLAIMANT'S ATTORNEY, WOULD APPLY FOR ANY 
PENALTIES, SANCTION OR INTERESTS THAT MIGHT ACCRUE IN CLAIMANT' S BE
HALF AGAINST THE CARRIER IF THE.REQUESTED DENIAL SHOULD BE FOUND TO 
BE IMPROPER.

The referee, as previously stated, concluded that the denial

WAS IMPROPER BUT ALSO CONCLUDED THAT THE NOVEMBER 26 , 1 9 7 4 LETTER 
FROM CLAIMANT'S ATTORNEY TO THE CARRIER ON BEHALF OF CLAIMANT WAS 
AN EFFECTIVE WAIVER OF ANY CLAIM FOR PENALTIES ARISING OUT OF THE 
DENIAL OF HIS CLAIM,

The CLAIMANT CONTENDS THAT UNDER, THE PROVISIONS OF. ORS 6 56 . 2 36 
NO RELEASE BY A WORKMAN OF ANY R IGHT . UNDE R ORS 6 5.6.0 0 l TO 6 5 6,7 94 IS 
VALID AND THAT, THEREFORE, ’ THE LETTER FROM, THE ATTORNEY IN CALIFORNIA 
WAIVING PENALTIES COULD NOT ADEQUATELY DO SO,

The BOARD, UPON DE NOVO REYIeW, FINDS NOTHING IMPROPER; WITH A 
WAIVER OF PENALTIES AjsIDj' OR ATTORNEY* S FEE.S WHICH MAY OR MAY NOT ARISE 
IN THE FUTURE. DISTINCTION BETWEEN ADDITIONAL COMPENSATION IN THE 
FORM OF PENALTIES AND COMPENSATION IN THE FORM OF DISABILITY BENEFITS
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CAN, AND SHOULD BE LOGICALLY DRAWN, THE. FORMER IS A FORM OF SANCTION 
AGAINST AN EMPLOYER OR CARRIER FOR MALFEASANCE OR MISFEASANCE WHICH 
CAN PROPERLY BE FORGIVEN - THE LATTER IS A R|6HT PERSONAL TO THE CLAIM 
ANT, GUARANTEED BY STATUTE AND HAS NOTHING TO DO WITH CLAIM MANAGE
MENT OR MISMANAGEMENT,

The board concludes that the referee was correct in finding
THAT THE NOVEMBER 2 6', 1 97 4 LETTER FROM CLAIMANT1 S ATTORNEY WAS AN 
EFFECTIVE WAIVER OF ANY CLAIM FOR PENALTIES ARISING OUT OF THE DENIAL 
OF THE CLAIM, NEITHER PARTY REQUESTED BOARD REVIEW OF THE REMAINING 
ISSUES BEFORE THE REFEREE, THEREFORE, THE BOARD AFFIRMS THE REFEREE'S 
ORDER IN ITS ENTIRETY, . '

ORDER
The order of the Referee dated September 29, 1 975 is affirmed,

DISSENT
BOARD MEMBER KENNETH V, PHILLIPS DISSENTS AS FOLLOWS —

The issue to be decided is the validity and effect of claimant's
REQUEST FOR A DENIAL OF HIS CLAIM. AND WAIVER QF ALL RIGHTS TO POSSI
BLE FUTURE PENALTIES AND ATTORNEY' S FEES, SUCH REQUEST HAVING BEEN 
MADE IN A LETTER SENT BY CLAIMANT* S ATTORNEY TO THE STATE ACCIDENT 
INSURANCE FUND ON NOVEMBER 2 6 , 1 97 4 ,

The PLAIN LANGUAGE OF ORS 656.236(1) STATES - ' NO RELEASE BY

A WORKMAN OR HIS BENEFICIARY OF ANY. RIGHTS UNDER ORS 6 5 6.0 0 1 TO 
6 56.794 IS VALID. ’ PE NALT IE S AN D ATTORNEY .FEE S. ARE RIGHTS THAT CAN 
NOT BE WAIVED. . .

The intent of the legislature in writing a workmen's compen
sation LAW WAS TO CREATE A SYSTEM BINDING ON ALL PARTIES. AGREEMENT 
BY THE EMPLOYER AND THE EMPLOYE TO SPECIFIC EXCEPTIONS TO THE STA
TUTE IS CLEARLY OUTSIDE THE INTENT OF THE LEGISLATURE AND THE LAW.

For THE ABOVE REASONS, I DISSENT.

-S- KENNETH V. PHILLIPS, BOARD MEMBER

WCB CASE NO. 75-821 MARCH 11, 1976

MARLENE WILSON ( STECKLEY) , CLAIMANT
POZZI, WILSON AND ATCHISON,

claimant’s attys,
LINDSAY, NAHSTOLL, HART AND KRAUSE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

Claimant requests board review of the referee’s order wherein
HE FOUND THE CLAIM HAD BEEN TIMELY FILED, BUT THAT CLAIMANT HAD FAILED 
TO PROVE ITS COMPENSABILITY, :

Claimant, a 34 year old executive secretary, injured her back
ON DECEMBER 1 6 , 1 974 { fc ITHER AT HOME OR AT,WORK. WHILE IN HER ATTOR
NEY* S OFFICE ON ANOTHER MATTER ON JANUARY 3 0 , 1 9 7 5 , CLAIMANT EXECUTED
A FORM 801 FOR AN ALLEGED ON-THE-JOB INJURY. THE CLAIM WAS DENIED ON 
FEBRUARY 1 8 , 1 97 5 FOR THE REASON THE CLAIM HAD NOT BEEN TIMELY FILED,
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NOR HAD THE INJURY ARISEN OUT OF OR WITHIN THE SCOPE OF HER EMPLOY
MENT.

At the hearing two co-workers testified that when claimant

CAME TO WORK ON THE MORNING OF DECEMBER 16, SHE STATED THAT SHE HAD 
HURT HER BACK AT HOME WHILE REACHING ACROSS THE BREAKFAST TABLE OR 
PICKING UP SOMETHING FOR HER DAUGHTER AND THAT SHE WAS GOING TO CALL 
THE DOCTOR FOR AN APPOINTMENT^ DIRECTLY IN CONFLICT WAS THE TESTI
MONY OF BOTH CLAIMANT AND HER DAUGHTER INDICATING CLAIMANT HAD NOT 
SUFFERED ANY INJURY AT HOME THAT MORNING.

According to the chart notes of dr. philip e. blatt, claimant
RECEIVED DIATHERMY ON DECEMBER 1 6 , 1 974 - THERE WAS NO INDICATION
OF A JOB—RELATED INJURY AND OPS WAS BILLED. DR. BLATT DID NOT ACTUALLY 
SEE CLAIMANT UNTIL JANUARY 2 1 , 1 97 5 , AT THAT TIME HE RECEIVED A HIS
TORY FROM CLAIMANT OF HAVING DEVELOPED BACK PAIN IN DECEMBER WHILE 
AT WORK. AT THIS POINT IN TIME, CLAIMANT HAD BEEN TERMINATED BY HER 
EMPLOYER,

Since this matter rests primarily on credibility, the board,
ON DE NOVO REVIEW, GIVES GREAT WEIGHT TO THE OPINION OF THE REFEREE 
WHO SAW AND HEARD THE WITNESSES, AND CONCLUDES HIS ORDER SHOULD BE 
AFFIRMED.

ORDER
The order of the referee dated august i 2 , 1975 is affirmed.

CLAIM NO. 05X—008027 MARCH 11, 1976
751-0-511,444

JAMES BLETH, CLAIMANT
OWN MOTION ORDER REMANDING 

THE MATTER TO THE HEARINGS 
DIVISION AND DESIGNATING THE 
PAYING AGENCY PURSUANT TO 
ORS 656.307

On DECEMBER 1 7 , 1 97 5 CLAIMANT REQUESTED THE BOARD EXERCISE 
ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6,56.278 AND REOPEN HIS 
CLAIM FOR AN INDUSTRIAL INJURY SUFFERED ON JULY 2 3 , 1 968 . CLAIMANT
SUPPORTED HlS REQUEST WITH A MEDICAL REPORT FROM DR, BUMP DATED 
DECEMBER 1 1 , 1 97 5 WHICH EXPRESSED AN OPINION THAT CLAIMANT’S PRE
SENT CONDITION WAS MOST LIKELY A RESIDUAL OF HIS PREVIOUS KNEE INJURY, 
MOST LIKELY TO THE MEDICAL MENISCUS AND SHOULD BE COVERED UNDER HIS 
CLAIM. THE LETTER WAS ADDRESSED TO ARGONAUT INSURANCE COMPANIES.

On DECEMBER 2 9 . 1 97 5 THE BOARD ADVISED ARGONAUT OF CLAIMANT'S 
REQUEST AND ARGONAUT RESPONDED BY A LETTER DATED JANUARY 5, 1976
STATING IT WOULD NOT REOPEN CLAIMANT'S CLAIM AND THAT CLAIMANT HAD 
BEEN SO ADVISED IN A DENIAL LETTER DATED DECEMBER 1 9 , 1 97 5 , THE
BASIS FOR ARGONAUT'S DENIAL WAS THAT CLAIMANT'S PRESENT CONDITION 
WAS THE RESULT OF A 1 96 6 INJURY WHEN THE EMPLOYER HAD BEEN FURNISHED 
WORKMEN'S COMPENSATION BY THE HOME INSURANCE COMPANY AND, THERE
FORE, CLAIMANT'S PRESENT CONDITION WAS THE RESPONSIBILITY OF HOME,

On JANUARY 9 , 1 97 6 , HOME WAS ADVISED BY THE BOARD OF CLAI MANTt S 
REQUEST FOR RELIEF UNt>ER ITS OWN MOTION JURISDICTION AND ALSO THAT 
THE REOPENING OF THE 1 9 6 8 CLAIM WAS DENIED BY ARGONAUT. ON MARCH 3,
1 97 6 HOME DENIED RESPONSIBILITY FOR CLAIMANT1 S CONDITION, STATING
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THAT, AFTER REVIEWING ITS FILES, IT FELT THAT CLAIMANT1 S CURRENT CON
DITION WAS RELATED TO THE 1 968 INJURY,

The board does.not have sufficient medical and lay evidence
UPON WHICH TO MAKE A DETERMINATION WITH RESPECT TO WHICH CARRIER IS 
RESPONSIBLE FOR CLAIMANT' s' PRESENT '.CONDITION, ' THEREFORE, THIS MAT
TER IS REMANDED TO THE HEARINGS DIVISION WITH INSTRUCTIONS TO HOLD A 
HEARING ON SAID ISSUE, UPON CONCLUSION OF THE HEARING THE REFEREE 
SHALL FURNISH THE BOARD HIS RECOMMENDATION TOGETHER WITH A TRAN
SCRIPT OF THE PROCEEDINGS,

The BOARD, EXERCISING THE AUTHORITY VESTED IN IT BY ORS 6 56,3 07 , 
HEREBV DESIGNATES ARGONAUT INSURANCE COMPANIES AS THE CARRIER RES
PONSIBLE FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, PAYMENT 
OF COMPENSATION SHALL COMMENCE AS OF NOVEMBER-26., 1 975 AND CONTINUE 
UNTIL A DETERMINATION OF THE, RESPONSIBLE PAYING PARTY HAS BEEN MADE, 
iN THE EVENT THAT IT IS DETERMINED THAT ARGONAUT INSURANCE COMPANIES 
IS NOT THE RESPONSIBLE PAYING PARTY THE BOARD'S ORDER SHALL CONTAIN 
A DIRECTIVE WITH RESPECT TO ANY NECESSARY MONETARY ADJUSTMENT BE
TWEEN THE HOME INSURANCE COMPANY AND ARGONAUT INSURANCE COMPANIES,

It IS SO ORDERED, .,

SAIF CLAIM NO. NC 129652 MARCH 12, 1976 

JAMES A. ANDERSON, CLAIMANT
SAHLSTROM, LOMBARD, STARR AND VINSON,

CLAIMANT'S ATTYS, '
OWN MOTION ORDER’

On FEBRUARY 19, 1976 CLAIMANT REQUESTED THE BOARD EXERCISE
ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6,2 7 8 TO' DETERM INE 
WHETHER CLAIMANT' S CONDITION AS A RESULT OF HIS INDUSTRIAL INJURY OF 
JULY 1 1 , 1 968 HAS BECOME AGGRAVATED AND WORSENED AND WHETHER CLAIM
ANT IS ENTITLED TO BENEFITS AS A PE R MANENTLY. TOTALLY DISABLED PERSON,

Claimant's i 96 8 claim was closed by a determination order
DATED MAY 1 6 , 1 96 9 WHICH AWARDED CLAIMANT 16 DEGREES FOR 5 PER CENT 
UNSCHEDULED DISABILITY. A HEARING WAS REQUESTED AND, AFTER HEARING, 
THE AWARD WAS I NC RE ASE6 TO 4 8 DEGREE S FOR 15 PER CENT UNSCHEDULED 
DISABILITY, THE BOARD, ON DE NOVO REVIEW, CONCURRED WITH THE HEAR
ING OFFICER, AN APPEAL WAS TAKEN FROM THE ORDER ON REVIEW TO THE 
CIRCUIT COURT WHICH AFFIRMED THE. BOARD’S ORDER, NEITHER THE HEARING 
OFFICER NOR THE BOARD FELT CLAIMANT COULD BE CONSIDERED PERMANENTLY 
AND TOTALLY DISABLED,

Claimant’s request was accompanied by a medical Report from
DR. STAINSBY DATED SEPTEMBER 12., I 975, DR. STAINSBY HAD FIRST 
EXAMINED CLAIMANT ON JANUARY 8 , 1 9 7 0 WHEN HE WAS COMPLAINING OF
PAIN IN THE LOW BACK AND WEAKNESS OF THE LOWER LEGS FOLLOWING THE 
JULY 1 1 , 1 96 8 ACCIDENT. IN HIS REPORT DR, STAINSBY STATED, AFTER
EXAMINATION, HE COULD ;FIND 'NO OBJECTIVE EVIDENCE OF AGGRAVATION OF 
CLAIMANT’ S CONDITION FROM THAT VyHICH WAS RECORDED BASED ON THE 
JANUARY 8 , 1 97 0 EXAM 1 NAT ION AND NQ I NC RE ASE IN DISABILITY.

On MARCH 2 , 1 9 76 THE STATE ACCIDENT INSURANCE FUND RESPONDED
TO THE REQUEST FOR BOARD’S OWN MOTION, STATING DR. STAINSBY HAD 
BEEN UNABLE TO FIND ANY OBJECTIVE EVIDENCE OF AGGRAVATION OR INCREASE 
IN DISABILITY AND OPPOSED THE GRANT" ING ,OF ANY ADDITIONAL AWARD.
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The board, after studying the medical report, concludes that
THERE IS NOT SUFFICIENT EVIDENCE TO SUPPORT A FINDING OF EITHER AGGRA
VATION OR PERMANENT TOTAL DISABILITY. AT THE PRESENT TIME CLAIMANT 
IS RECEIVING 75 PER CENT OF. THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 
DISABILITY - AS A RESULT OF AN AUGUST 2 4 , 1 9 6 5 INJURY (CLAI M B 14 2 115)
CLAIMANT HAD RECEIVED AN AWARD OF 50 PER CENT LOSS FUNCTION OF ARM 
FOR UNSCHEDULED DISABILITY WHICH ULTIMATELY WAS INCREASED TO 6 0 PER 
CENT LOSS FUNCTION OF AN ARM FOR THE UNSCHEDULED DISABILITY.

ORDER
The request by the claimant THAT the board invoke its own mo

tion JURISDICTION UNDER THE PROVISIONS OF ORS 6 5 6.2 78 TO DETERMINE 
WHETHER CLAIMANT'S INDUSTRIAL INJURY SUFFERED ON JUNE 1 1 , 1 96 8 HAS
BECOME AGGRAVATED OK WORSENED AND WHETHER CLAIMANT IS ENTITLED TO 
BENEFITS AS A PERMANENTLY TOTALLY DISABLED PERSON WHICH WAS RECEIVED 
BY THE BOARD ON FEBRUARY 1 9 , 1 97 6 , IS HEREBY DENIED.

WCB CASE NO. 75-1553 MARCH 12, 1976 

ARNOLD ANDERSON, CLAIMANT
galton and popick, claimant1 s attys,
dept. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and Phillips,

The claimant seeks review by the board of the referee’s order
WHICH DIRECTED THE STATE ACCIDENT INSURANCE FUND TO PAY CLAIMANT A 
25 PER CENT PENALTY ON TIME LOSS, BENEFITS DUE AND PAYABLE TO CLAIM
ANT FROM DECEMBER 30, 1974 THROUGH APRIL 3, 1975 AND TO PAY CLAIM
ANT' S ATTORNEY A REASONABLE ATTORNEY’S FEE BUT FOUND THAT THE FUND 
WAS NOT REQUIRED TO PAY PENALTIES AND ATTORNEY1 S FEES. FOR ITS FAILURE 
TO PAY A PENALTY ASSESSED UNDER A PREVIOUS REFEREE'S ORDER ENTERED 
APR IL 3,1975.

Claimant had filed a claim for aggravation which had been

DENIED AND, AFTER HEARING, THE REFEREE, ON APRIL 3 , 1 9 7 5 , REMANDED
THE CLAIM TO THE FUND FOR ACCEPTANCE AND PAYMENT OF BENEFITS AS 
PROVIDED BY LAW WITH COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
TO COMMENCE JULY 1 , 1 9 7 4 AND TO CONTINUE UNTIL THE CLAIM WAS CLOSED
UNDER THE PROVISIONS OF ORS 656.268.

On OR ABOUT APRIL 14, 1975 THE FUND PAID CLAIMANT TIME LOSS

FOR THE PERIOD FROM JULY 1 , 1 974 THROUGH DECEMBER 3 0 , 1 97 4 . THERE
WERE NO FURTHER PAYMENTS AND, ON APRIL 2 0 , 1 9 7 5 , CLAIMANT’S COUN
SEL OBJECTED TO THE TERMINATION OF TIME LOSS PAYMENTS AND REQUESTED 
the: FUND TO ISSUE ITS DRAFT ALONG WITH THE PENAUTY WHICH HAD BEEN 
ASSESSED BY THE REFEREE IN HIS ORDER OF APRIL 3 , 1 975 ,

The referee found that the previous referee’s order had
DIRECTED THE PAYMENT OF' A PENALTY OF 25 PER CENT OF THE COMPENSATION 
OUE FOR TEMPORARY TOTAL DISABILITY FROM JULY 1 , 1 9 7 4 UNTIL THE DATE
OF hiS ORDER WHICH WAS APRIL 3 , 1 97 5 . THE FUND APPEALED THIS POR
TION OF THE REFEREE'S ORDER AND HAS NEVER PAID THE PENALTY, ON MAY 1 ,
1 9 7 5 A DEMAND WAS MADE UPON THE FUND TO PAY THE PENALTY AND, SUB — 
SEQUE’nTLY, CLAIMANT AMENDED HIS REQUEST FOR HEARING ASKING FOR PENAL
TIES AND ATTORNEY’S F%ES FOR THE REFUSAL TO COMPLY WITH THE REFEREE’S 
OPINION AND ORDER OF APRIL 3 , 1 97 5 .
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The referee found the fund's failure to com fly with the order
OF APRIL 3, 1975 WAS. A CLEAR VIOLATION OF THE STATUTE AND, THERE
FORE, CLAIMANT WAS ENTITLED TO BE PAI D A PENALTY IN THE AMOUNT OF 
2 5 PER CENT OF SUCH TIME LOSS DUE AND OWING CLAIMANT AND HE WAS ALSO 
ENTITLED TO HAVE HIS ATTORNEY PAID A REASONABLE FEE BY THE FUND, 
PAYMENT OF COMPENSATION ORDERED BY A REFEREE IS NOT STAYED BY AN 
APPEAL FROM SUCH ORDER, ORS 6 5 6,3A 3 ( 1 ) , HOWEVER, WHETHER OR NOT 
THE PENALTY IMPOSED BY THAT ORDER IS STAYED BY AN APPEAL PRESENTS 
A RATHER DIFFICULT QUESTION,

The referee concluded that claimant was entitled to an attor
ney’s FEE AND PENALTY BASED UPON THE FAILURE OF THE FUND TO PAY THE 
TIME LOSS ORDERED BY THE REFEREE’S ORDER OF APRIL 3 , 1 9 75 , HE FUR
THER CONCLUDED THAT ALTHOUGH ORS 6 56 . 2 6 2 (8) DOES NOT SPECIFICALLY 
REFER TO PENALTIES EXCEPT IN THE HEADNOTE (WHICH IS NOT A PART OF THE 
STATUTE) , THE LEGISLATIVE EXPRESSION SHOULD BE GIVEN IN ITS ORDINARY 
AND PLAIN MEANING AND THE PROVISION PROVIDED FOR A PENALTY NOT FOR 
COMPENSATION WHICH HAD TO BE PAID REGARDLESS OF AN APPEAL. CLAIMANT 
IS ENTITLED TO RECEIVE A PENALTY BASED UPON THE AMOUNT OF TEMPORARY 
TOTAL DISABILITY COMPENSATION WHICH WAS DUE HIM AND WHICH WAS NOT 
TIMELY PAID BY THE FUND BUT HE IS NOT ENTITLED TO PENALTY BASED UPON 
A PENALTY WHICH HAD BEEN PREVIOUSLY ASSESSED AGAINST THE FUND AS A 
SANCTION FOR ITS IMPROPER HANDLING OF CLAIMANT’S CLAIM, ,

The board, on de novo review, affirms the well written order
OF THE REFEREE.

ORDER
The order of the referee dated October 31, 1975 is affirmed.

WCB CASE NO. 73-3243 MARCH 12, 1976 
WCB CASE NO. 74-2075 
WCB CASE NO. 75-1989

PATSY CARPENTER, CLAIMANT
FROHNMAYER AND DEATHERAGE, 

claimant’s ATTYS.
PHILIP MONGRAIN, DEFENSE ATTY.
ORDER ,

On FEBRUARY 1 7 , 1 9 76 CLAIMANT REQUESTED THE BOARD TO EXER
CISE ITS OWN MOTION JURISDICTION PURSUANT TO THE PROVISIONS OF ORS 
6 56,2 7 8 AND MODIFY THE FORMER AWARDS MADE TO THE CLAIMANT FOR 
TWO SEPARATE COMPENSABLE INJURIES WHICH OCCURRED IN 1 96 8 .

Pursuant to board rule 83-8io, the employer’s carrier ad
vised THE BOARD THAT IT WOULD, AT THE PRESENT TIME, OPPOSE SAID 
REQUEST.

In THE MATTER OF THE COMPENSATION OF PATSY CARPENTER, CLAIM
ANT (UNDERSCORED), WCB CASE NO. 75-1989 IS PRESENTLY BEFORE THE 
BOARD UPON REQUEST BY THE EMPLOYER FOR REVIEW OF THE REFEREE’S 
OPINION AND ORDER. IF THE BOARD SHOULD, AFTER DE NOVO REVIEW, RULE 
ADVERSELY TO CLAIMANT THERE WOULD BE NO BASIS FOR THE OWN MOTION 
Claim inasmuch as it is based upon a relationship between claimant’s 
1 96 8 INJURY AND HER RECENT AND CURRENT CERVICAL PROBLEM,

The BOARD, THEREFORE, CONCLUDES THAT CLAIMANT’S REQUEST FOR
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OWN MOTION RELIEF IS PREMATURE. AFTER THE ISSUES BEFORE IT IN WCB 
CASE NO. 7 5 -1 9 8 9 HAVE BEEN FULLY RESOLVED CLAIMANT MAY, IF SHE 
DESIRES, RENEW HER REQUEST.

ORDER
The REQUEST RECEIVED BY THE BOARD ON FEBRUARY 1 7 , 1 976 IS

DENIED WITHOUT PREJUDICE.

WCB CASE NO. 75-1702 MARCH 12, 1976 

FRED JOHNSON, CLAIMANT
EDGAR R. SMITH, CLAIMANT’S ATTY.
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

The claimant requests review by the board of the referee’s
ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED APRIL 24 , 1 97 5
WHEREIN CLAIMANT WAS AWARDED COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY FROM FEBRUARY 6 , 1 9 7 4 THROUGH MARCH 3 1 , 1 9 7 5 , BUT WAS
AWARDED NO COMPENSATION FOR PERMANENT PARTIAL DISABILITY.

Claimant sustained an off-the-job bimalleolar fracture of

THE RIGHT ANKLE IN JUNE, 1 973 . CLAIMANT RETURNED TO WORK IN JANUARY,
1 974 FOR A SHORT PERIOD OF TIME AND ON FEBRUARY 6 , 1 974 SUSTAINED
A COMPENSABLE INJURY WHEN A BELT BROKE AND A STACK OF BRICKS FELL 
STRIKING BOTH OF CLAIMANT’S LEGS.

Dr. ECKHARDT1 S ORIGINAL OPINION OF MAY 6 , 1 97 5 WAS THAT CLAIM
ANT’S INJURY ON FEBRUARY 6 , 1 974 AGGRAVATED THE PREEXISTING DAMAGE
TO HIS ANKLE TO THE EXTENT THAT IT PREVENTED HIM FROM BECOMING GAIN
FULLY EMPLOYED FROM THAT DATE FORWARD. ON JULY 1 7 , 1 9 7 5 , DR. ECK
HARDT, THROUGH REPORTS TO COUNSEL FOR THE CLAIMANT AND COUNSEL FOR 
THE EMPLOYER, INDICATED THAT THE FEBRUARY 1 9 74 INJURY WAS QUITE 
MINOR BOTH BY HISTORY AND UPON EXAMINATION SHORTLY THEREAFTER,

In HIS LETTER DIRECTED TO THE EMPLOYER’S COUNSEL, DR. ECKHARDT 
STATED THAT CLAIMANT HAD BEEN HAVING REPEATED EPISODES OF PAIN AND 
SWELLING IN THE ANKLE BROUGHT ON BY PROLONGED WEIGHT BEARING AND 
HIS OVERALL CONDITION APPARENTLY HAD WORSENED SINCE HIS ACCIDENT OF 
FEBRUARY 1 9 74 — HOWEVER, THE MAJOR DISABILITY WAS PRODUCED BY THE
ANKLE FRACTURE, HE FELT IT WAS NOT LIKELY THAT THE RELATIVELY MINOR 
CONTUSION CLAIMANT SUFFERED IN FEBRUARY 1 9 7 4 COULD HAVE SIGNIFICANTLY 
ALTERED CLAIMANT’ S SYMPTOMS ON A PROLONGED BASIS.

In HIS REPORT TO claimant’s COUNSEL, DR. ECKHARDT STATED THAT 
HE DID NOT BELIEVE THAT CLAIMANT’ S CONDITION HAD STABILIZED AT THE 
PRESENT TIME - THAT CLAIMANT HAD A CHRONIC LOW GRADE SYNOVITIS OF 
HIS RIGHT ANKLE SECONDARY TO MODERATE LIGAMENTOUS INSTABILITY WHICH 
WAS PREVENTING HIM FROM WORKING. HIS IMPRESSION WAS THAT CLAIMANT 
HAD SUFFERED A MODERATE TO MILD CONTUSION' ACROSS'THE DORSUM OF THE 
ANKLE SECONDARY TO THE INJURY WHICH HAD PRODUCED SOME TEMPORARY 
INCREASED SWELLING AND LOSS OF JOINT MOTION.

The referee, after reviewing the medical reports, found that
CLAIMANT HAD NOT MET'H 1S BURDEN OF PROVING THAT HIS ANKLE PROBLEMS 
WERE ATTRIBUTABLE TO tH E FEBRUARY 1 974 INJURY, THE REFEREE CONCLU
DED, BASED UPON THE ULTIMATE ANALYSIS BY DR. ECKHARDT TOGETHER WITH
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THE REPORTS FROM DR* SULLIVAN AND DR, DAAK, THAT CLAIMANT HAD NOT 
SUFFERED ANY PERMANENT DISABILITY AS A RESULT OF HIS FEBRUARY 0 , 1974 
INDUSTRIAL INJURY.

The referee further found, based upon the medical evidence, 
THAT CLAIMANT1 S CONDITION WAS MEDICALLY STATIONARY ON MARCH 13, 1975 
AND HE AFFIRMED THE DETE R M IN AT I ON ORDER MAI LED APRIL 24 , 1975,

The board, on de novo review, affirms and adopts the order of
THE REFEREE.

ORDER
The order of the referee dated September 1.9, 1975 is affirmed.

WCB CASE NO. 74-1810 MARCH 12, 1976 

CLARENCE H. MELLEN, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

The claimant requests board review of the referee's order
WHICH AFFIRMED THE DETERMINATION ORDER MAILED MAY 3 , 1 974 AWARDING 
CLAIMANT SOME TIME LOSS AND 3 DEGREES FOR 5 PER CENT LOSS OF HEARING 
IN THE RIGHT EAR, BUT ORDERED THE STATE ACCIDENT INSURANCE FUND TO 
PAY CLAIMANT ALL THE TEMPORARY TOTAL DISABILITY COMPENSATION AWARDED 
BY THE AFORESAID DETERMINATION ORDER, PLUS 2 5 PER CENT OF SUCH UN
PAID TEMPORARY TOTAL DISABILITY COMPENSATION AS A PENALTY PURSUANT 
TO ORS 656.262 (8) AND TO PAY CLAIMANT* S ATTORNEY A REASONABLE ATTOR
NEY* S FEE.

Claimant was a 53 year old grinder in a machine shop — most of
HIS. WORK BACKGROUND WAS THAT OF A MACHINIST. ON JANUARY 17, 19 72
HE SUFFERED AN EPISODE OF HYPERVENTILATION WHILE AT WORK AND LATER 
QUIT BECAUSE OF A CONTINUING PSYCHOLOGICAL REACTION TO TH'fe NOISE IN 
THE SHOP IN WHICH HE WORKED. THE CLAIM WAS ORIGINALLY DENIED BUT 
ORDERED ACCEPTED BY THE BOARD’S ORDER ON REVIEW, DATED SEPTEMBER 25,
1 97 3 (WCB CASE NO. 7 2 -1 83 7).

Claimant is no longer working as a machinist but is engaged as 
A furniture upholsterer and is not exposed to the excessive noises
ENCOUNTERED IN HIS FORMER JOB. CLAIMANT IS NOW WORKING REGULARLY 
AND, APPARENTLY, SUCCESSFULLY. ON JULY 2 8 , 1 9 7 5 DR. QUAN, A PSY
CHIATRIST, EXAMINED CLAIMANT AND DIAGNOSED A PROBABLE PREEXISTING 
CHRONIC MILD ANXIETY NEUROSIS. HE FELT CLAIMANT WAS CHRONICALLY 
TENSE AND HAD A LOWER TOLERANCE THAN A NORMAL INDIVIDUAL TOWARDS 
STRESS — THEREFORE, THE NOISE FACTOR WAS A SIGNIFICANT PRECIPITATING 
CAUSE OF HIS DIFFICULTIES.

The referee found that claimant is now able to engage in gain
ful EMPLOYMENT IN ANOTHER ENVIRONMENTAL SETTING AND THAT HIS PSY
CHIATRIC IMPAIRMENT DOES NOT PRECLUDE HIS PRESENT WORK. THE REFEREE 
RATED HIS IMPAIRMENT DUE TO THE ANXIETY AS CLOSE TO ZERO - THE WORK 
EXPOSURE AT THE PREVIOUS JOB HAD EXACERBATED AN UNDERLYING PROBLEM 
BUT HAD LEFT NO LASTING IMPAIRMENT, THEREFORE, CLAIMANT HAD FAILED 
TO PROVE PERMANENT UNSCHEDULED DISABILITY. '

The referee found that claimant had been paid only once for
THE TIME LOSS AWARDED BY THE DETERMINATION ORDER OF MAY 3 , 1 974 AND
THAT PAYMENT WAS IN THE AMOUNT OF 6 46 DOLLARS, CLAIMANT HAD BEEN
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AWARDED TEMPORARY TOTAL. DISABILITY COMPENSATION FROM JANUARY 17, 1972
THROUGH OCTOBER 10, 1972, LESS TIME WORKED, THE FUND'S COUNSEL CON
CEDED THAT CLAIMANT HAD RECEIVED ONLY ONE PAYMENT BUT STATED HE WOULD 
INSTRUCT THE FUND TO BRING THE TIME LOSS COMPENSATION INTO BALANCE,

The referee, by his order, directed the fund to do so, he con
cluded THAT CLAIMANT HAD BEEN PREJUDICED BY THE FUND'S FAILURE TO 
PAY IN ACCORDANCE WITH THE DETERMINATION ORDER AND, THEREFORE,
ORDERED PENALTIES AND ATTORNEY'S FEES BECAUSE OF SUCH FAILURE,

The BOARD, ON DE NOVO REVIEW, FEELS THAT CLAIMANT’S ANXIETY 
NEUROSIS WAS RELATED TO HIS EMPLOYMENT AND THAT AS A RESULT OF SAID 
NEUROSIS CREATED BY THE NOISE EXPOSURE CLAIMANT HAS LOST SOME EARN
ING CAPACITY, THE BOARD CONCLUDES THAT TO ADEQUATELY COMPENSATE 
CLAIMANT FOR THIS LOSS OF EARNING CAPACITY HE SHOULD RECEIVE AN AWARD 
OF 32 DEGREES FOR 10 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHED
ULED DISABILITY,

The board affirms the referee’s assessment of penalties and
ALLOWANCE OF ATTORNEY’S FEES,

ORDER
The order of the referee dated October 27, 1975 is modified,

AWARDED 32 DEGREES OF A MAXIMUM OF 32 0 DEGREES 
ANXIETY NEUROSIS) DISABILITY. THIS IS IN ADDITION 
OF THE AWARDS MADE BY THE DETERMINATION ORDER

4 .
In ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED,

Claimant's counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 2 5 PER 
CENT OF THE COMPENSATION INCREASED BY THIS ORDER, PAYABLE FROM SAID 
COMPENSATION AS PAID, NOT TO EXCEED 2 , 3 0 0 DOLLARS,

Claimant is
FOR UNSCHEDULED ( 
TO AND NOT IN LIEU 
MAILED MAY 3 , 19 7

WCB CASE NO. 75-1253 MARCH 12, 1976 

MARION L. NELSON, CLAIMANT
DYE AND OLSON, CLAIMANT’S ATTYS.
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by board members moore and Phillips,

The state accident insurance fund requests review by the board 
OF THE referee’s ORDER WHEREIN THE CLAIMANT WAS DECLARED TO BE 
PERMANENTLY AND TOTALLY DISABLED AS OF THE DATE OF HIS ORDER, 
SEPTEMBER 2 5 , 1 97 5 .

Claimant is now a 61 year old workman, he had worked steadily

AS A PLASTERER FOR 3 0 YEARS. HE SUSTAINED A COMPENSABLE INJURY TO 
HIS LOW BACK ON APRIL 13, 1974 AND HAS BEEN UNABLE TO WORK SINCE.
DR. TILEY, IN CONSULTATION WITH DR. MELGARD, DIAGNOSED CHRONIC MULTI
PLE LEVEL DISC DEGENERATION - NEITHER WAS WILLING TO CONSIDER CLAIM
ANT A CANDIDATE FOR SURGERY. IT WAS THE MEDICAL OPINION OF BOTH THAT 
CLAIMANT COULD NOT RETURN TO HIS WORK AS A PLASTERER OR TO ANY OTHER 
KIND OF WORK INVOLVING HEAVY LABOR.
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Claimant was evaluated for retraining by two counselors of
THE DIVISION OF VOCATIONAL REHABILITATION. tHEY FOUND HIS GENERAL 
APTITUDE TEST SCORES, WHEN COMBINED WITH HIS EDUCATIONAL HANDICAP, 
AGE AND PHYSICAL DISABILITY, MADE CLAIMANT INELIGIBLE FOR THIER SER
VICES. ONE OF THE COUNSELORS APPEARED AT THE HEARING AND TESTIFIED 
IT WAS HIS OPINION THAT CLAIMANT WAS THROUGH WORKING IN THE LABOR 
MARKET FOR REMUNERATION. THE FUND ATTEMPTED TO DISCREDIT THIS 
TESTIMONY HOWEVER, THE BOARD FINDS IT CREDIBLE.

The record indicates that claimant is able to do a little yard
AND GARDEN WORK AND A LITTLE WOODWORKING IN HIS SHOP, HOWEVER, THIS 
IS NOT A DEMONSTRATION THAT CLAIMANT IS ABLE TO ENTER THE COMPETI
TIVE LABOR MARKET AND PERFORM REGULARLY AT A SUITABLE AND GAINFUL 
OCCUPATION.

The BOARD, ON DE NOVO REVIEW, CONCURS WITH THE REFEREE1 S FIND

ING THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED.

ORDER

The ORDER OF THE REFEREE DATED SEPTEMBER 2 5 , 1 9 7 5 IS AFFIRMED,

Claimant's counsel is awarded as a reasonable attorney’s fee

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 
4 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

WCB CASE NO. 75-2588 MARCH 12, 1976 

DAVID H. ROBERTS, CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT' S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
Request for review by saif

Reviewed by board members wilson and moore.

The state accident insurance fund requests review by the board
OF THE REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT TO BE 
ACCEPTED FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, UNTIL 
CLOSURE IS AUTHORIZED PURSUANT TO ORS 6 5 6.2 6 8 AND DIRECTED BY THE 
FUND TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY'S FEE.

Claimant alleged that on December 3 o , i 9 74 he was making a

5-8” TAP IN AN 8" WATER MAIN USING A TAP MACHINE WHICH IS SIMILAR 
TO A WRENCH - HE WAS IN SUCH A POSITION THAT IT WAS NECESSARY FOR 
HIM TO OPERATE WITH HIS LEFT HAND ALTHOUGH HIS DOMINANT HAND IS THE 
RIGHT AND NORMALLY HE OPERATES THIS TAP MACHINE USING BOTH HIS LEFT 
AND RIGHT ARMS. WHILE IN THIS AWKWARD POSITION, PULLING ON THE TAP 
MACHINE, CLAIMANT NOTICED A 'POPPING* SENSATION IN HIS LEFT SHOUL-, 
DER. CLAIMANT STATED THAT HE TOLD TWO OF HIS CO-WORKERS AT THE 
TIME OF THE ACCIDENT THAT HE WAS HAVING SOME PROBLEM WITH HIS 
SHOULDER, HOWEVER, HE FINISHED THE DAY* S WORK AND THEN RE PORTED 
HIS PROBLEM TO THE TEMPORARY FOREMAN AND SAID HE HAD TO SEEK MEDI
CAL AID. CLAIMANT WENT TO THE CLINIC FOR THE KEISER FOUNDATION WHERE 
HIS CONDITION WAS DIAGNOSED AS BURSITIS OF THE LEFT SHOULDER AND HIS 
ARM WAS PLACED IN A SLING.

Claimant had a j.ong history of bursitis and after the December
INCIDENT HE CONTINUED TO RECEIVE TREATMENT FOR BURSITIS OF THE LEFT 
SHOULDER UNTIL MARCH 1 7 , 1 97 5 WHEN A SECOND DIAGNOSIS, BASED UPON
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AN INJECTED DYE AND X-RAY, REVEALED A ROTARY CUFF TEAR. AFTER THIS 
DIAGNOSIS THE CLAIMANT INQUIRED ABOUT FILING A CLAIM. PRIOR TO THAT 
TIME HE THOUGHT HIS PROBLEM WAS PURELY A CONTINUATION OF HIS BURSITIS 
AND WAS NOT WORK —RELATED.

The referee found that claimant was a credible witness and

THAT HIS TESTIMONY THAT HE DID NOT FILE THE WORKMEN’S COMPENSATION. 
CLAIM UNTIL AFTER THE SECOND DIAGNOSIS WAS BASED UPON A CONVICTION 
THAT IT WAS NOT WORK—RELATED BUT WAS A FLAREUP OF THE BURSITIS 
WHICH HE HAD HAD IN BOTH HIS RIGHT AND LEFT SHOULDER FOR SEVERAL YEARS

The REFEREE DID NOT QUESTION THE CONTENTION OF THE FUND THAT, 
UNDER THE CIRCUMSTANCES OF THIS PARTICULAR CASE, IT HAD BEEN PREJU
DICED ESPECIALLY IN ITS OPPORTUNITY TO MAKE A PROPER INVESTIGATION, 
HOWEVER, HE FELT THAT CLAIMANT HAD SHOWN GOOD CAUSE FOR DELAYING 
IN PROVIDING THE FUND WITH NOTICE, I. E. HIS HONEST BELIEF THAT HE WAS 
SUFFERING FROM BURSITIS UNTIL THE SECOND DIAGNOSIS REVEALED A TORN 
ROTATOR CUFF.

Claimant went to work on December 30, 1974 in much the same 
MANNER AS HE HAD DONE SINCE HE COMMENCED WORKING FOR THE EMPLOYER 
IN 19.58,. HE WORKED ALL DAY AND IMMEDIATELY SOUGHT MEDICAL ATTENTION 
AT THE CLOSE OF THE DAY, THE REFEREE FOUND THAT CLAIMANT HAD BEEN 
TREATED CONTINUOUSLY FOR BURSITIS UNTIL MARCH WHEN IT WAS DISCOVERED 
THAT HE ACTUALLY HAD A TORN ROTATOR CUFF. THE REFEREE CONCLUDED 
THAT THE BURSITIS COULD NOT HAVE CAUSED A TORN ROTATOR CUFF BUT THAT 
TRAUMA COULD HAVE DONE SO. THE EVIDENCE INDICATED THAT THE INJURY 
PROBABLY OCCURRED AS DESCRIBED BY THE CLAIMANT AND THERE WAS MERELY 
A MISUNDERSTANDING ON HIS PART WITH RESPECT TO HIS TRUE CONDITION,
AND THE CAUSE OF IT, PREDICATED, PRIMARILY, ON AN ERRONEOUS DIAGNOSIS.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated October 27, 1975 is affirmed. 

Claimant’s counsel is awarded as a reasonable attorney’s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 400 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-2536 MARCH 12, 1976 

RICHARD E. STEVENS, CLAIMANT
CARNEY, HALEY, PROBST AND LEVAK,

claimant’s ATTYS.
COSGRAVE AND KESTER, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

Claimant seeks review by the board of the referee’s order

AFFIRMING THE DETERMINATION ORDER MAILED JULY 2 3 , 1 9 74 WHICH DID
NOT AWARD CLAIMANT COMPENSATION FOR PERMANENT PARTIAL DISABILITY.

Claimant sustained a compensable injury on January 27,1974
WHILE EMPLOYED AS A MOBILE EQUIPMENT OPERATOR. THE SLAG POT 
CLAIMANT WAS LIFTING DROPPED AND CAUSED AN EXPLOSION WHEN THE 
HOT SLAG HIT THE WET GROUND. CLAIMANT WAS BURNED ON HIS FACE AND
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WRISTi he WAS ADMITTED TO EMANUEL HOSPITAL UNDER THE CARE OP DR. 
WEED WHO DIAGNOSED SECONDARY BURNS - IN MARCH 1 97 4 DR. WEED RELEASED 
CLAIMANT TO RETURN TO WORK WHICH WOULD NOT EXPOSE HIM TO EXTREMES 
IN TEMPERATURE. IN JUNE 1 9 74 DR. WEED STATED THAT THE NECESSARY 
TREATMENT HAD BEEN COMPLETED.

In OCTOBER 1 9 74 CLAIMANT CONSULTED DR. PIDGEON, A PSYCHIATRIST, 
WHO DIAGNOSED CLAIMANT’S SYMPTOMS AS ANXIETY AND DEPRESSIVE NEUROSIS 
CAUSED BY THE EMOTIONAL TRAUMA FROM THE ACCIDENT IN JANUARY 1 974 .
HE FELT CLAIMANT WAS DISABLED DUE TO THIS PSYCHIATRIC CONDITION AND 
UNABLE TO WORK AT HIS FORMER JOB AND NEEDED FURTHER PSYCHIATRIC 
TREATMENT.

Claimant had been treated at dammasch hospital
A CONDITION DIAGNOSED AS SCHIZOPHRENIA, ACUTE PARANOID 
HE AGAIN WAS HOSPITALIZED FOR A CONDITION DIAGNOSED AS 
PERSONALITY.

The referee found that because of these earlier incidents he
WAS NOT INCLINED TO ACCORD MUCH WEIGHT TO THE OPINION OF DR, PIDGEON 
AND HE CONCLUDED THAT THE MEDICAL EVIDENCE THAT CLAIMANT1 S ANXIETY 
AND DEPRESSIVE NEUROSIS WAS CAUSED BY THE EMOTIONAL TRAUMA OF THE 
ACCIDENT ON JANUARY 2 7 , 1 9 74 WAS INADEQUATE. HE FURTHER CONCLUDED
THAT CLAIMANT’ S PARANOID AND SCHIZOID SYMPTOMS PREEXISTED HIS INDUS
TRIAL INJURY.

The sole criterion for determining UNSCHEDULED disability is 
LOSS OF EARNING CAPACITY, TAKING INTO CONSIDERATION AGE, EDUCATION, 
INTELLIGENCE AND ADAPTABILITY. THE REFEREE CONCLUDED THE MEDICAL 
EVIDENCE INDICATED THAT AT LEAST FOR A PERIOD OF TIME CLAIMANT WAS 
UNABLE TO WORK IN AREAS WHERE HE WOULD BE EXPOSED TO EXTREME HEAT 
BUT THERE WAS NO EVIDENCE THAT THIS CONDITION WOULD BE PERMANENT.

The board, on de novo review, affirms and adopts the order
OF THE REFEREE AS ITS OWN.

IN 1962 FOR 
TYPE. IN 1973 
PARANOID

ORDER
The order of the referee dated October 24, 1975 is affirmed.

WCB CASE NO. 74-4709 MARCH 12, 1976 

NOBLE WINTERS, CLAIMANT
LACHMAN AND HENNIGER,

CLAIMANT’ S ATTYS.
MC MURRY AND NICHOLS,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members moore and Phillips,

The employer seeks board review of the referee’s order which 
remanded claimant’s claim to it for acceptance and payment of bene
fits, AS PROVIDED BY LAW, FROM AND AFTER NOVEMBER 1 , 1 9 74 AND UNTIL
THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6.26 8 AND TO PAY CLAIMANT’S 
ATTORNEY A REASONABLE ATTORNEY’S FEE.

Claimant has b6en employed by the employer since 1970 and for
APPROXIMATELY THE PAST TWO AND A HALF YEARS HAS BEEN WORKING AT THE 
TABLE SAW. HIS WORK CONSISTS OF PICKING UP, WITH THE HELP OF ANOTHER
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EMPLOYE, 10 TO 1 2 SHEETS OF 4 ’ X 8 * LUMBER AND CARRYING THEM APPROXI
MATELY 12 FEET, PLACING THEM ON A TABLE AND SAWING OFF 6 INCHES, NOR
MALLY CLAIMANT WORKS AN 8 HOUR DAY, CLAIMANT ESTIMATED THE 10 TO 
12 SHEETS WEIGHED BETWEEN 175 TO 2 0 0 POUNDS, HOWEVER, THE CLAIMANT'S 
FOREMAN TESTIFIED THAT 10 BOARDS WEIGHED APPROXIMATELY 100 POUNDS 
AND WITH TWO MEN LIFTING, EACH WOULD LIFT APPROXIMATELY 5 0 POUNDS.

In NOVEMBER 1 9 74 CLAIMANT WAS HOSPITALIZED FOR A HEMORRHOIDEC
TOMY. PRIOR TO THIS TIME CLAIMANT HAD HAD DIFFICULTY WITH BLEEDING 
HEMORRHOIDS WHILE WORKING BUT NOT TO THE EXTENT THAT PREVENTED HIM 
FROM CONTINUING TO WORK. CLAIMANT RETURNED TO WORK ON DECEMBER 2 ,
1 9 7 4 — HE DID NOT REPORT AN ON-THE-JOB INJURY TO HIS EMPLOYER AND THE 
FIRST KNOWLEDGE BY EITHER THE EMPLOYER OR THE CARRIER OF A CLAIM FOR 
A JOB-RELATED INJURY WAS THE RECEIPT OF CLAIMANT'S REQUEST FOR HEAR
ING FILED WITH THE BOARD ON DECEMBER 1 7 , 1974.

The ONLY MEDICAL EVIDENCE IN THE RECORD CONSISTS OF REPORTS 
FROM DR. HAGLAND WHO PERFORMED THE SURGERY. HIS FIRST REPORT OF 
DECEMBER 1 0 , 1 9 74 INDICATES CLAIMANT HAD A LONG HISTORY OF DIFFICULTY
WITH HEMORRHOIDS AND THAT HEAVY LIFTING CERTAINLY MIGHT AGGRAVATE 
AND INCREASE THE SEVERITY OF THE PROLAPSE OF THE HEMORRHOIDS. IN HIS 
NEXT REPORT, DATED MARCH 3 1 , 1 9 74 , DR. HAGLAND WAS MORE POSITIVE,
STATING THERE WAS NO QUESTION BUT THAT SEVERE EXERTION SUCH AS LIFT
ING OR OTHER TYPES OF WORK INVOLVING STRAINING WOULD HAVE AGGRAVATED 
claimant's CONDITION.

The employer contends that DR. HAGLAND' s reports are specu

lative IN NATURE AND, THEREFORE, SHOULD NOT BE GIVEN TOO MUCH WEIGHT. 
THE REFEREE DISAGREED AND, LOOKING AT THE TOTALITY OF DR. HAGLAND* S 
REPORTS, CONCLUDES THAT THE HEAVY LIFTING AND STRAINING REQUIRED BY 
CLAIMANT* S WORK DID HASTEN HIS NEED FOR THE HEMORRHOIDECTOMY.

Regarding the timeliness of the filing of notice of injury, the
REFEREE FOUND THAT CLAIMANT* S CONDITION CAUSED HIM TO LEAVE HIS EM
PLOYMENT ON NOVEMBER 1 , 1 974 AND SUBSEQUENTLY SURGERY WAS PERFORMED,
CLAIMANT RETURNED TO WORK ON DECEMBER 2, 1974 .

OrS 6 5 6.8 07 PROVIDES THAT A NON —FATAL OCCUPATIONAL DISEASE 
CLAIM MUST BE FILED WITHIN 5 YEARS AFTER THE LAST EXPOSURE IN EMPLOY
MENT SUBJECT TO WORKMEN* S COMPENSATION LAW AND WITHIN 180 DAYS FROM 
THE DATE CLAIMANT BECOMES DISABLED OR IS INFORMED BY A PHYSICIAN THAT 
HE IS SUFFERING FROM AN OCCUPATIONAL DISEASE, WHICHEVER IS LATER.

The referee found that claimant had become disabled on Novem
ber 1 , 1 9 74 AND THE EMPLOYER HAD RECEIVED NOTICE OF THE CLAIM ON
JANUARY 1 4 , 1 97 5 WHICH WAS WELL WITHIN THE 180 DAYS FROM THE DATE
CLAIMANT BECAME DISABLED. SHE CONCLUDED THAT THE NOTICE TO THE EM
PLOYER BY CLAIMANT WAS TIMELY GIVEN. THERE WAS NO EVIDENCE INDICATING 
THAT THE EMPLOYER* S CONDUCT WAS UNREASONABLE TO THE EXTENT THAT 
THE IMPOSITION OF PENALTIES AND ATTORNEY’S FEES WOULD BE JUSTIFIED.

The board, on de novo review, affirms and adopts the findings
AND CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED OCTOBER 3 , 1 97 5 IS AFFIRMED.

Claimant’s counsel is awarded as a reasonable attorney's fee
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 400 
DOLLARS, PAYABLE BY TJHE EMPLOYER.
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MARCH 15, 1976WCB CASE NO. 75-119

KENNETH R. LEONARD, CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT1 S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and Phillips.

The claimant requests review by the board of the referee's

ORDER WHICH AFFIRMED THE DETERMINATION ORDER OF NOVEMBER 2 1, 1974
WHEREBY CLAIMANT RECEIVED 64 DEGREES FOR 2 0 PER CENT UNSCHEDULED 
LOW BACK DISABILITY.

Claimant was a 32 year old welder when he suffered a compen
sable LOW BACK INJURY ON AUGUST 1 , 1 9 73 . HE FIRST CONSULTED DR. POST
WHO HAD PREVIOUSLY TREATED HIM FOR A LOW BACK INJURY. AFTER CONSER
VATIVE TREATMENT CLAIMANT RETURNED TO WORK. FOR THE NEXT SIX MONTHS 
HE WORKED FOR FIVE DIFFERENT COMPANIES FOR VARIOUS PERIODS OF TIME.,
IN SEPTEMBER 1 974 CLAIMANT WAS ENROLLED AT THE DISABILITY PREVENTION 
DIVISION AND, UPON DISCHARGE, . DR, VAN OSDEL STATED THE RESIDUALS OF 
THE STRAIN OF THE LUMBAR LIGAMENTS AND MUSCLES WERE MILD. CLAIMANT 
WAS REFERRED TO THE DIVISION OF VOCATIONAL REHABILITATION AND HE IS 
PRESENTLY PLANNING TO BEGIN A COURSE IN ELECTRIC MOTOR REWINDING.

The referee found that claimant’s intelligence was in the nor
mal RANGE, THAT HIS APTITUDE SCORES WERE POSITIVE IN THE MAJORITY OF 
THE AREAS TESTED AND HE, HAS A GED CERTIFICATE. THE REFEREE, CONSI
DERING CLAIMANT'S AGE, EDUCATION, INTELLIGENCE AND ADAPTABILITY 
TOGETHER WITH THE DIAGNOSIS MADE BY DR. VAN OSDEL, CONCLUDED THAT 
THE AWARD OF 6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK DISA
BILITY ADEQUATELY COMPENSATED CLAIMANT FOR HIS LOSS OF EARNING 
CAPACITY.

The BOARD REMANDED THE MATTER TO THE REFEREE FOR THE SOLE 
PURPOSE OF INCLUDING AS AN ’EXHIBIT’ FOR HIS CONSIDERATION A MEDICAL 
REPORT FROM DR, ROBERT H. POST. THIS REPORT, WHICH WAS THEN RE
CEIVED, MERELY STATED THAT DR. POST CONCURRED IN MOST OF THE OPINIONS 
EXPRESSED BY DR. VAN OSDEL BUT THAT HE WOULD RATE THE RESIDUALS FROM 
THE LUMBAR STRAIN AS ’ MODERATE* RATHER THAN ’ MILD1,

After considering this report, the referee affirmed his ori
ginal OPINION AND ORDER.

The board, on de novo review, finds that there is a significant
PSYCHOPATHOLOGY INVOLVED WHICH IS DIRECTLY RELATED TO CLAIMANT’S 
INDUSTRIAL INJURY AND ALTHOUGH THE EVIDENCE INDICATES THAT CLAIMANT 
HAS NOT COOPERATED TOO WELL WITH THE PEOPLE WHO HAVE TRIED TO HELP 
HIM, NOR HAS HE ENDEAVORED TO HELP HIMSELF, NEVERTHELESS, THE COM
BINATION OF THE PHYSIOLOGICAL AND PSYCHOLOGICAL DISABILITY SUFFERED 
BY CLAIMANT AS A RESULT OF HIS INDUSTRIAL INJURY HAS CAUSED CLAIMANT 
TO LOSE A SUBSTANTIAL PORTION OF HIS EARNING CAPACITY.

The BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO AN AWARD OF 
96 DEGREES FOR 3 0 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 
DISABILITY — THIS INCREASE IS BASED PRIMARILY ON THE PSYCHOPATHOLOGY 
INDICATED IN THE REPORT FROM DR. WILLIAM L. MUNSEY, A CLINICAL PSY
CHOLOGIST. THE BOARD NOTES THE COMMENT OF THE REFEREE - ’BUT WHEN 
THE PREEXISTING DISABILITY IS SUBTRACTED IN ACCORDANCE WITH THE STA
TUTE, ’ , AND IS AT LOSS TO UNDERSTAND THE BASIS FOR THIS STATEMENT.
IF CLAIMANT HAD BEEN <“>BLE, AND THERE IS NO EVIDENCE TO THE CONTRARY,
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TO WORK REGULARLY AND GAINFULLY PRIOR TO HIS INJURY OF AUGUST 1 , 1 973 , 
THEN ANY PREEXISTING DISABILITY IS NOT A FACTOR TO TAKE INTO CONSIDER
ATION IN DETERMINING CLAIMANT'S DISABILITY AS A RESULT OF THE AUGUST 1 , 
1 9 73 INDUSTRIAL INJURY.

ORDER
The ORDER OF THE REFEREE DATED JUNE 9 , 1 975 AND the order on 

REMAND DATED OCTOBER 3 1 , 1 975 ARE REVERSED,

Claimant is awarded 96 degrees of
UNSCHEDULED LOW BACK AND PSYCHOLOGICAL 
OF AND NOT IN ADDITION TO THE AWARD MADE 
MAILED NOVE MBER 2 1 , 1 9 74.

Claimant1 s counsel is awarded as a reasonable attorney* s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 2 5 PER 
CENT OF THE COMPENSATION INCREASED BY THIS ORDER, PAYABLE OUT OF 
SUCH COMPENSATION AS PAID, TO A MAXIMUM OF 2 , 3 00 DOLLARS,

WCB CASE NO. 75-1936 MARCH 15, 1976 
WCB CASE NO. 75-1935

NORMAN J. SHANKLIN, CLAIMANT
DAVID H. VANDENBERG, JR., CLAIMANT'S ATTY.
DEPT, OF JUSTICE, DEFENSE ATTY.
AMENDED ORDER ON REVIEW

On FEBRUARY 2 5 , 1 9 76 AN ORDER ON REVIEW ENTERED IN THE ABOVE 
ENTITLED MATTER GRANTED CLAIMANT 52.5 DEGREES FOR 35 PER CENT PARTIAL 
LOSS OF THE LEFT LEG ATTRIBUTABLE TO HIS APRIL 8 , 1 974 INJURY AND 22.5
DEGREES FOR 15 PER CENT PARTIAL LOSS OF THE LEFT LEG ATTRIBUTABLE 
TO HIS APRIL 29, 1974 INJURY.

It HAS NOW COME TO THE ATTENTION OF THE BOARD THAT AN INTERIM 
ORDER, DATED DECEMBER II, 1975 , REOPENED CLAIM NO. TD L4 6 0 7 , ( WCB
CASE NO, 7 5 —1 936 ) FOR VOCATIONAL REHABILITATION BENEFITS.

This order suspends payment of compensation under the deter
mination ORDER DATED APRIL 2 2 , 1 97 5 WHICH AWARDED CLAIMANT COMPEN
SATION equal to 7.5 Degrees for 5 per cent loss of his left leg as 
A RESULT OF HIS INDUSTRIAL INJURY OF APRIL 8 , 1 9 74 . THE REFEREE, AFTER
HEARING, HAD INCREASED THE AWARD TO 33,75 DEGREES AND THE BOARD,
ON DE NOVO REVIEW, HAD INCREASED IT TO 52. 5 DEGREES.

Obviously, the interim order which reopened claim no. td i 4607 
(WCB CASE NO. 74 -1 93 6 ) , EFFECTIVE DECEMBER 1 , 1 9 75 BECAUSE THE WORK
MAN WAS IN AN AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION NECES
SITATES THE SETTING ASIDE OF THE PORTION OF THE REFEREE* S ORDER AND 
THE PORTION OF THE BOARD'S ORDER ON REVIEW WHICH RELATES TO THE 
APRIL 8 , 1 97 4 INJURY AS THERE HAS NOT BEEN A CLOSURE OF THE CLAIM
UNDER THE PROVISIONS OF ORS 656.268(1) AND CANNOT BE UNTIL THE CLAIM
ANT HAS COMPLETED, OR IS RELEASED FROM, THE AUTHORIZED PROGRAM OF 
VOCATIONAL REHABILITATION.

That portion of the order on review relating to the april 29,
1 97 4 INJURY IS NOT AFFECTED BY THE AFORESAID INTERIM ORDER AND PAY
MENT OF THAT AWARD 1=1 NOT SUSPENDED.

A MAXIMUM OF 32 0 DEGREES FOR 
DISABILITY, THIS IS IN LIEU 
BY THE DETERMINATION ORDER
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ORDER ...
The order on review entered February 25, 1976 is amended by

DELETING THEREFROM THE ’ORDER* PORTION AND SUBSTITUTING IN LIEU 
THEREOF THE FOLLOWING -

Claimant’s claim is remanded to the state accident insurance

FUND FOR THE PAYMENT OF COMPENSATION AS PROVIDED BY LAW, COMMENC
ING DECEMBER 1 , 1 9 7 5 AN D ,U NT I L C LAI M CLOSURE IS AUTHORIZED PURSUANT
TO ORS 656,2 68, (WCB CASE NO, 75—1936, SAIF CLAIM NO, TD14607.)

Claimant is awarded 22,5 degrees of A' maxi mum of 150 degrees

FOR PARTIAL LOSS OF the: LEFT LEG ATTRIBUTABLE TO' THE INDUSTRIAL 
■INJURY SUFFERED ON APRIL 2 9 , 1 9 7 4 , TH IS IS IN LIEU OF AND NOT IN ADDI
TION TO THE AWARD MADE BY THE DETERMINATION ORDER MAILED APRIL 22,
1 9 7 5 RELATING TO THE APRIL 2 9 , 1 9 74 INJURY, ( WCB CASE NO. 7 5 -1 93 5 ,
SAIF CLAIM NO, TD 1 776 6 .)

Claimant’s counsel is awarded as a reasonable attorney’s fee

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 2 5 PER CENT OF 
THE INCREASE IN COMPENSATION AWARDED CLAIMANT FOR HIS APRIL 2 9 , 1 974
INDUSTRIAL INJURY BY THIS ORDER, PAYABLE OUT OF THE COMPENSATION AS 
PAID, NOT TO EXCEED 2 ,3 00 DOLLARS.

WCB CASE NO. 74-4062 MARCH 15, 1976
WCB CASE NO. 74-4639

BERNIE THOMPSON, CLAIMANT
POZZI, WILSON AND ATCHISON,

claimant’s attys, .
PAUL L. ROESS, DEFENSE ATTY. . ;
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and Phillips.

Claimant requests review by the board of the referee's order

WHICH AFF1RMED THE EMPLOYER’S DENIAL, DATED SEPTEMBER 2 7 , 1 9 7 4 , OF
CLAIMANT’S CLAIM (74 -4 06 2 ) AND AWARDED CLAIMANT ADDITIONAL COMPEN
SATION EQUAL TO 2 8.8 DEGREES FOR 15 PER CENT LOSS OF THE LEFT ARM, 
GIVING CLAIMANT A TOTAL LEFT ARM AWARD OF 38.4 DEGREES (7 4 —4 6 3 9).

Claimant suffered a compensable injury diagnosed as a ’ proba
ble’ ULNAR NERVE ENTRAPMENT BEHIND THE LEFT ELBOW WHICH DEVELOPED 
IN LATE 1 9 73 AND EARLY 1 974 AS A RESULT OF HER MOPPING ACTIVITIES AS 
A JANITRESS,

Claimant was treated by dr. adams who, on October 29, 1974, 
STATED CLAIMANT HAD A MEDIAL EPICONDYLITIS. WHICH HAD BEEN PRESENT 
FOR APPROXIMATELY A YEAR — IT HAD BEEN TREATED WITH INFLAMMATORY 
MEDICATIONS WITHOUT SATISFACTORY RESULTS. HE FELT CLAIMANT WAS 
STATIONARY AND THE CLAIM COULD BE CLOSED. ON DECEMBER 1 0 , 1 9 74 A
DETERMINATION ORDER WAS MAILED AWARDING CLAIMANT TIME LOSS AND 
9.6 DEGREES FOR 5 PER CENT LOSS OF LEFT ARM.

Sometime prior to july.is, 1974 claimant developed a right
HAND ’ TRIGGER FINGER* PROBLEM WHICH'.WAS ALSO TREATED BY DR. ADAMS. 
ON SEPTEMBER 18, ,19 7^ DR,, ADAMS INDICATED HE DIO NOT FEEL THIS PROB
LEM WAS CAUSED BY CLAIMANT’S WORK ACTIVITY — SHE HAD NOT MENTIONED 
IT TO HIM UNTIL JUNE 4 , 1 974 . DR. ADAMS TESTIFIED BY DEPOSITION THAT
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HAD CLAIMANT COMPLAINED OF THE ' TRIGGER FINGER' PROBLEM AT THE INI
TIAL EXAMINATION HE WOULD HAVE BEEN MORE INCLINED TO BELIEVE IT WAS 
WORK RELATED.

The REFEREE, RELYING PRIMARILY ON DR. ADAMS' TESTIMONY, FOUND 
THAT THE EMPLOYER WAS NOT RESPONSIBLE FOR THE RIGHT 'TRIGGER F’lNGER1 
SYMPTOMS AND TREATMENT THEREFOR - THE WEIGHT OF MEDICAL EVIDENCE 
WAS THAT THERE WAS NO CAUSAL CONNECTION BETWEEN -THE PROBLEM AND 
CLAIMANT'S WORK, THE DENIAL BEING PROPER, THERE WAS NO BASIS FOR 
ASSESSMENT OF PENALTIES AND ATTORNEY FEES.

With respect to the scheduled disability, the referee found
THAT THE MEDICAL EVIDENCE CORROBORATED CLAIMANT’ S SUBJECTIVE COM
PLAINTS WITH RESPECT TO HER LEFT ELBOW. HE CONCLUDED THAT THE LOSS 
OF FUNCTION OF THE LEFT. ELBOW WAS GREATER THAN THAT FOR WHICH CLAIM
ANT HAD RECEIVED AN AWARD AND HE INCREASED SAID AWARD FROM 5 PER 
CENT TO 2 0 PER CENT LOSS OF THE LEFT ARM.

The board, on de novo review, affirms and adopts the order of
THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED AUGUST 2 5 , 1 975 IS AFFIRMED,

WCB CASE NO. 75-499 MARCH 15, 1976 

THOMAS B. TOMPKINS, CLAIMANT
RINGO, WALTON AND EVES, 

claimant's ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilson and Phillips,

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF A 
REFEREE'S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY 
DISABLED EFFECTIVE THE DATE OF HIS ORDER.

On MAY 1 2 , 1971, CLAIMANT, A 47 YEAR OLD HIGHWAY MAINTENANCE 
WORKER, INJURED HIS NECK AND LOW BACK. HE RECEIVED CONSERVATIVE 
TREATMENT AND HIS CLAIM WAS CLOSED BY A DETERMINATION ORDER DATED 
DECEMBER 3 , 1971, AW AR D IN G C LA I M ANT 3 2 DEGREES FOR UNSCHEDULED
NECK AND BACK DISABILITY. THE CLAIM WAS REOPENED WHEN CLAIMANT,
ON JANUARY 5 , 1 97 3 , HAD A BILATERAL LAMINECTOMY AT L4 -5 AND A HEMI
LAMINECTOMY ON THE RIGHT SIDE AT L5 -S1 . A SECOND DETERMINATION 
ORDER OF OCTOBER 1 0 , 1 97 3 AWARDED CLAIMANT AN ADDITIONAL 4 8 DEGREES
UNSCHEDULED DISABILITY.

Again in may 1974 the claim was reopened to provide claimant
FURTHER CONSERVATIVE TREATMENT, A THIRD DETERMINATION ORDER OF 
NOVEMBER 4 , 1 9 7 4 AW ARDE D C LA 1 M ANT AN ADDITIONAL 80 DEGREES UNSCHED
ULED DISABILITY, MAKING A TOTAL OF 160 DEGREES FOR 5 0 PER CENT OF THE 
MAXIMUM FOR UNSCHEDULED DISABILITY.

At THE DISABILITY PREVENTION DIVISION CLAIMANT DEMONSTRATED 
INTELLECTUAL RESOURCES AND THE. APT ITU DE S NEC E SS AR Y TO WORK IN A 
LARGE VARIETY OF OCCUPATIONS IN SKILLED. AND TECHNICAL LEVELS. THE 
back Evaluation clinic: considered claimant had suffered minimal 
LOSS FUNCTION TO HIS NECK AND MILD LOSS FUNCTION TO HIS BACK.

-2 9 1 -



Claimant, his wife and three children live on a i 27 acre farm 
MIDWAY BETWEEN CORVALLIS AND NEWPORT. THE F AM I t-Y HAS A GARDEN AND 
RAISES SOME LIVESTOCK. CLAIMANT MAINTAINS VOCATIONAL REHABILITATION 
IS UNREALISTIC FOR HIM BECAUSE HE WOULD HAVE TO LEAVE HIS FARM. WHEN 
EMPLOYED CLAIMANT WAS EARNING 6 79 DOLLARS PER MONTH AND IS NOW RE
CEIVING 95 0 DOLLARS A MONTH, TAX FREE,

The REFEREE FOUND CLAIMANT WAS PRIMA FACIE IN THE ODD-LOT 
CATEGORY AND ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY BE
CAUSE THE FUND FAILED TO SHOW ANY WORK AT WHICH CLAIMANT COULD BE 
REGULARLY AND GAINFULLY EMPLOYED,

After a de novo review of the record, the board is not con
vinced THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED BASED PRI
MARILY ON THE MEDICAL EVIDENCE IN THE RECORD AND THE LACK OF MOTI
VATION SHOWN BY CLAIMANT. THE MEDICAL REPORT OF DR. ALAN RUSSAKOV 
OF THE PORTLAND PAIN REHABILITATION CENTER DATED MARCH 3 I , 197 5
INDICATED CLAIMANT HAD A FULL RANGE OF MOTION IN HIS NECK AND BACK,
THE DEEP TENDON REFLEXES WERE NORMAL, MUSCLE STRENGTH WAS NORMAL, 
AND THE CLAIMANT EXHIBITED NO PATHOLOGICAL REFLEXES. AT THAT TIME 
CLAIMANT WAS ON NO MEDICATION. THE DOCTOR NOTED A MULTIPLICITY OF 
COMPLAINTS UNRELATED TO THE INDUSTRIAL INJURY.

The REFORE, THE BOARD CONCLUDES THAT CLAIMANT IS NOT PERMA

NENTLY AND TOTALLY DISABLED, BUT THAT HE IS ENTITLED TO AN AWARD OF 
PERMANENT DISABILITY OF 2 4 0 DEGREES FOR 7 5 PER CENT OF THE MAXIMUM 
FOR UNSCHEDULED DISABILITY BECAUSE HE HAS SUFFERED SUBSTANTIAL LOSS 
OF WAGE EARNING CAPACITY AS A RESULT OF HIS INDUSTRIAL INJURY.

ORDER
The order of the referee dated august 7, 1975 is modified. 

Claimant is awarded 240 degrees of a maximum of 320 degrees

FOR UNSCHEDULED DISABILITY. THIS IS IN LIEU OF THE AWARD GRANTED BY 
THE REFEREE’S ORDER.

In ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED,

WCB CASE NO. 75-2603 MARCH 15, 1976 

PATRICIA PEARSON, CLAIMANT
POZZl, WILSON AND ATCHI SON ,

claimant's ATTYS.
CHRIS L. MULLMAN, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilson and Phillips.

The employer requests review by the board of the referee’s

ORDER WHEREBY THE EMPLOYER WAS REQUIRED TO PAY MEDICAL BILLS TOTAL
LING 80 1 DOLLARS, PAY CLAIMANT AS A PENALTY FOR UNREASONABLE RESIS
TANCE TO PAYMENT OF COMPENSATION 10 PER CENT OF THAT AMOUNT, AND 
AWARDED AN ATTORNEY FEE OF 5 50 DOLLARS.

Claimant sustained a compensable right arm and shoulder in
jury ON DECEMBER 7 , 1971. A DETERMINATION ORDER AWARDED HER NO
TEMPORARY TOTAL OR PERMANENT PARTIAL DISABILITY, AND SHE REQUESTED 
A HEARING. BY HIS OPINION AND ORDER DATED JUNE 2 8 , 1 9 73 , THE REFEREE 
GRANTED CLAIMANT AN AWARD OF PERMANENT PARTIAL DISABILITY AND,
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ADDITIONALLY, ORDERED THE EMPLOYER ' TO PAY FOR CLAIMANT'S CONTINUING
medical treatment and prescriptive medications prescribed BY
HER TREATING DOCTOR SO LONG AS DR, DAVIES IS OF THE OPINION SAID TREAT
MENT AND PRESCRIPTIVE MEDICATIONS ARE REQUIRED BY THE INJURY OF DECEM
BER 7,1971.*

From JANUARY TO MAY OF 1 9 7 5 , CLAIMANT RECEIVED MANIPULATIVE 
TREATMENTS FROM DR. EARL F. BRADFIELD, THE EMPLOYER REFUSED TO PAY 
HIS BILL OF 801 DOLLARS. THE EMPLOYER PRESENTED TWO ARGUMENTS FOR 
ITS FAILURE TO PAY DR. BRADFIELD* S BILL. FIRST, THE OPINION AND ORDER 
RENDERED BY THE REFEREE AT THE HEARING LIMITED THE EMPLOYER1 S:RES- 
PONSIBILITY TO MEDICAL CARE AND TREATMENT APPROVED BY DR, DAVIES, 
CLAIMANT'S TREATING PHYSICIAN AT THE TIME OF THE HEARING. SECOND,
DR. BRADFIELD* S TREATMENT OF THE CLAIMANT INCLUDED THE TREATMENT 
OF SYMPTOMS UNRELATED TO CLAIMANT'S COMPENSABLE INJURY.

The REFEREE FOUND THAT ORS 656.245 (1 ) ENTITLED CLAIMANT TO 
RECEIVE MEDICAL SERVICES FOR CONDITIONS RESULTING FROM THE INJURY FOR 
SUCH PERIOD AS THE NATURE OF THE INJURY REQUIRED, INCLUDING SUCH SER
VICES AS MAY BE REQUIRED AFTER A DETERMINATION OF PERMANENT DISA
BILITY - AND THAT ORS 656.245(2) ALLOWED THE CLAIMANT TO CHOOSE HER 
OWN ATTENDING DOCTOR OR PHYSICIAN WITHIN THE STATE OF OREGON, THE 
RESTRICTIVE NATURE OF THE ORDER DATED JUNE 2 8 , 1 9 73 WAS NOT BINDING
ON CLAIMANT NOR A PROPER BASIS FOR THE EMPLOYER* S REFUSAL TO PAY 
DR. BRADFIELD* S BILL.

With respect to the treatment afforded claimant for symptoms
UNRELATED TO THE INDUSTRIAL INJURY, DR. BRADFIELD HAD PERFORMED MANI
PULATION OF CLAIMANT'S ARCHES, HOWEVER, HE DID NOT CHARGE HER FOR 
THIS SERVICE.

The referee ordered the employer to pay the medical bill of

801 DOLLARS, ASSESSED, AS A PENALTY FOR UNREASONABLE RESISTANCE TO 
PAYMENT OF COMPENSATION, 10 PER CENT OF THAT AMOUNT, AND AWARDED 
CLAIMANT*S COUNSEL AN ATTORNEY FEE.

The board, on de novo review, affirms the referee* s order.

ORDER
The ORDER OF THE REFEREE DATED OCTOBER 1 5 , 1 9 75 IS AFFIRMED.

Claimant's counsel is awarded as a reasonable attorney's

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 74-1523 MARCH 15, 1976 

JACK GREENAWALD, CLAIMANT
POZZI, WILSON AND ATCHISON,

CLAIMANT* S ATTYS. '
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

The claimant requests review by the board of the referee* s
ORDER WHICH UPHELD TlfE STATE ACCIDENT INSURANCE FUND'S DENIAL OF 
CLAIMANT'S CLAIM FOR A HEART CONDITION,

Claimant was a- 5 0 year old chef at the time he suffered a
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HEART CONDITION ON DECEMBER 1 6 , 1 973 ; NORMALLY, HE HAD AN ASSISTANT
AND A DISHWASHER, HOWEVER, HE LOST THE SERVICES OF HIS ASSISTANT 17 
DAYS PRIOR TO THE INCIDENT IN QUESTION. CLAIMANT USUALLY WORKED A 7 
HOUR SHIFT WEDNESDAY THROUGH SUNDAY BUT DURING THE AFORESAID 17 DAY 
PERIOD HIS WORKING HOURS INCREASED TO 10 AND ONE HALF FOR THE WEEK
DAYS AND APPROXIMATELY 9 AND ONE HALF HOURS ON THE WEEKENDS, CLAIM
ANT HAD NOT BEEN ABLE TO TAKE ANY TIME OFF DURING THIS PERIOD - ALSO 
HIS WIFE HAD BEEN HOSPITALIZED FOR SURGERY ABOUT 5 OR 6 DAYS PRIOR 
TO DECEMBER 1 6 , 1 973 .

Claimant had worked until approximately 11.00 p, m. Saturday,
DECEMBER 1 5 , AND HAD A GOOD NIGHT1 S REST. HE STARTED TO WORK SUNDAY, 
DECEMBER 16 , AT APPROXIMATELY 2,00 P, M, AND AT 9,15 P, M. , AFTER 
HE HAD SWABBED DOWN THE KITCHEN FLOOR, CLAIMANT WAS SITTING AT THE 
COUNTER DRINKING A CUP OF COFFEE WHEN HE 'PASSED OUT’. HIS NEXT 
RECOLLECTION WAS AWAKENING IN THE ST. VINCENT HOSPITAL,

Dr. WYSHAM, A CARDIOLOGIST, TESTIFIED THAT CLAIMANT HAD A VEN
TRICULAR FIBRILLATION WITH CARDIAC ARREST AND A PROBABLE ACUTE MYO
CARDIAL INFARCTION, WITH CORONARY ATHEROSCLEROSIS AND BRONCHIAL 
PNEUMONIA. HE FELT THE INFARCTION WAS PROBABLY SMALL AND THERE WAS 
NO DIRECT EVIDENCE TO SUPPORT A CLINICAL DIAGNOSIS OF ATHEROSCLEROSIS. 
THE PNEUMONIA SYMPTOMS WERE CAUSED BY ASPIRATION OF SECRETIONS DURING 
THE UNCONSCIOUSNESS CAUSED BY THE CARDIAC ARREST. HE FELT THAT THE 
RECENT CHEST PAINS WHICH CLAIMANT HAD HAD PRIOR TO THE DECEMBER 16 
INCIDENT, TOGETHER WITH THE WORK STRESSES AND FATIGUE, PRECIPITATED 
A RHYTHM DISTURBANCE OF THE HEART WHICH WAS SOMEHOW RELATED TO THE 
UNUSUAL WORKING CONDITIONS TO WHICH CLAIMANT WAS SUBJECTED FOR A 
PERIOD OF 17 DAYS PRIOR TO DECEMBER 16,

Dr. HERBERT E. GRISWOLD, JR, , A CARDIOLOGIST, WAS OF THE OPIN
ION THAT CLAIMANT’S WORK ACTIVITY WAS NOT A FACTOR IN THE DEVELOP
MENT OF HIS ACUTE VENTRICULAR FIBRILLATION. HE BASED HIS OPINION ON 
THE FACT THAT DURING THE 17 DAYS OF CONTINUOUS WORK CLAIMANT HAD HAD 
ADEQUATE SLEEP AND REST, THEREFORE, THE WORK HAD NOT DEPRIVED CLAIM
ANT OF ANY SLEEP NOR HAD THE PROLONGED ACTIVITIES CAUSED FATIGUE.

The referee, after considering the CONTRADICTORY expert medi

cal TESTIMONY, CONCLUDED THAT CLAIMANT HAD FAILED TO MEET HIS BUR
DEN OF PROVING EITHER LEGAL CAUSATION OR MEDICAL CAUSATION AND THAT 
THE FUND' S DENIAL MUST THEREFORE BE SUSTAINED.

The board, on de novo review, finds that the incident of Decem
ber 1 6 , 1 973 WHICH WAS IDENTIFIED BY DR, WYSHAM AS A VENTRICULAR
FIBRILLATION WITH RELATING COMPLICATIONS OCCURRED WHILE CLAIMANT WAS 
ON THE JOB, THEREFORE, LEGAL CAUSATION HAD BEEN ESTABLISHED. IN SUS
TAINING HIS BURDEN OF PROOF, CLAIMANT CAN ESTABLISH LEGAL CAUSATION 
SIMPLY BY PROOF THAT HE WAS EXERTING HIMSELF IN THE USUAL OR NORMAL 
WAY IN THE PERFORMANCE OF HIS JOB. HE IS NOT REQUIRED TO SHOW THAT HE 
EXERTED UNUSUAL STRAIN OR EFFORT. MAYES V. COMPENSATION DEPARTMENT 
(UNDERSCORED) , 1 OR APP 2 3 4 , HOWEVER, THE BOARD AGREES THAT CLAIM
ANT HAS FAILED TO PROVE MEDICAL CAUSATION AND FOR THAT REASON, ONLY, 
THE FUND’ S DENIAL WAS PROPER.

ORDER
The order of the referee dated November 7, 1975 is affirmed.
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WCB CASE NO. 75-3416 MARCH 16, 1976 

CARMA ANDERSON, CLAIMANT
GAUTON AND POP1CK, CLAIMANT’ S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by boarp members wilson and moore,

The claimant requests review by the board of the referee’s
ORDER WHICH HELD THAT THE STATE ACCIDENT INSURANCE FUND SHOULD PRE
VAIL ON THE ISSUE OF WHETHER THE CLAIMANT WAS ENTITLED TO PENALTIES 
AND ATTORNEY FEES FOR FAILURE TO PAY A PENALTY ASSESSED UNDER A 
PRIOR REFEREE’S ORDER PENDING APPEAL,

This issue was previously ruled on by the same referee in an

OPINION AND ORDER ENTERED ON OCTOBER 31, 1975, ARNOLD ANDERSON,
CLAIMANT (UNDERSCORED) , WCB CASE NO, 7 5 -1 5 5 3 . IN THAT CASE THE 
REFEREE DECLINED TO IMPOSE PENALTIES AND ASSESS ATTORNEY FEES ON 
THE RATIONALE THAT THE LEGISLATIVE INTENTION WAS TO EFFECT A QUICK 
DELIVERY SYSTEM OF BENEFITS AND ONCE THE COMPENSATION DUE HAD BEEN 
PAID IT WOULD NOT BE NECESSARY TO DELIVER, IN ADDITION, A PENALTY 
TO CARRY OUT THE PURPOSES OF THE LEGISLATION PENDING APPEAL,

The BOARD, ON DE NOVO REVIEW, NOTES THAT IT AFFIRMED THE 
REFEREE’S RULING IN THE ARNOLD ANDERSON CASE (UNDERSCORED) AND 
FINDS NO REASON TO CHANGE ITS POSITION WITH RESPECT TO THIS ISSUE,
THE OPINION AND ORDER OF THE REFEREE SHOULD BE AFFIRMED,

ORDER
The order of the referee dated December 22, 1975 is affirmed,

WGB CASE NO. 75-3872 MARCH 16, 1976 

HARLEY SHORT, CLAIMANT
EVOHL F. MALAGON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER DESIGNATING PAYING AGENCY PURSUANT 

TO ORS 656.307

On JANUARY 3 0 , 1 9 76 THE BOARD, EXERCISING ITS OWN MOTION JURIS
DICTION UNDER THE PROVISIONS OF ORS 656.278, REMANDED CLAIMANT’ S RE
QUEST TO REOPEN HIS JANUARY 1 1 , 1 9 6 8 CLAIM TO THE HEARINGS DIVISION
TO BE HEARD ON A CONSOLIDATED BASIS WITH CLAIMANT'S REQUEST FOR HEAR
ING ON THE STATE ACCIDENT INSURANCE FUND DENIAL OF HIS CLAIM FOR AN 
INJURY ALLEGED TO HAVE BEEN SUFFERED ON FEBRUARY 27, 1975, AT THE
TIME OF THE 1 96 8 INJURY THE WORKMEN'S COMPENSATION COVERAGE; WAS 
FURNISHED BY AETNA CASUALTY AND SURETY COMPANY. IN 1 9 75 THIS COVER
AGE WAS FURNISHED BY THE FUND,

Hearing was set for march i 2 , 1 976 at eugene, Oregon and all
PARTIES WERE NOTIFIED. AT THE HEARING, COUNSEL FOR AETNA ADVISED 
THE REFEREE THAT He WAS NOT READY TO PROCEED, STATING THAT AETNA 
WAS UNAWARE THAT THE MATTER HAD,BEEN SET FOR HEARING. THE GROUNDS 
ASSERTED APPEARED REASONABLE AND THE REFEREE CONTINUED THE CASE, 
SAYING HE WOULD ENDEAVOR TO HAVE IT RESCHEDULED AS SOON AS POSSIBLE.

The issue to be determined was whether claimant
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A NEW INJURY IN 1 9 75 OR AN AGGRAVATION OF THE 1 968 INJURY, IF THE 
FORMER, IT WOULD BE THE RESPONSIBILITY OF THE FUND, IF THE LATTER 
THE RESPONSIBILITY OF AETNA. CLAIMANT1 S COUNSEL REQUESTED THAT 
ONE OF THE CARRIERS BE DESIGNATED AS PAYING AGENCY PENDING A DETER
MINATION OF THIS RESPONSIBILITY.

The BOARD, PURSUANT TO THE PROVISIONS OF ORS 6 5 6.3 07 , DESIG
NATES AETNA CASUALTY AND SURETY COMPANY TO PAY CLAIMANT COMPENSA
TION, AS PROVIDED BY LAW, COMMENCING MARCH 1 2 , 1 9 76 AND UNTIL A
DETERMINATION OF THE RESPONSIBLE PAYING PARTY HAS BEEN MADE.

WCB CASE NO. 75-2770 MARCH 16, 1976 
WCB CASE NO. 75-1729

EARL LARSON, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF
CROSS REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

The STATE ACCIDENT insurance fund requests REVIEW BY THE BOARD 
OF THE referee's ORDER WHICH DIRECTED THE FUND TO REVERSE ITS BOOK
KEEPING ENTRY WHEREIN IT CREDITED FROM MARCH 1 8 , 1 97 5 THE PERMANENT
PARTIAL DISABILITY PAYMENTS TOWARDS PAYMENT DUE FOR TEMPORARY TOTAL 
DISABILITY UNDER CLAIM HC 42 6 5 5 1 (WCB CASE NO. 7 5 -2 7 7 0) AND ORDERED 
IT TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY FEE. THE REFEREE 
FURTHER DIRECTED THAT THE CLAIM FOR AGGRAVATION UNDER SAIF CLAIM HC 
3 0 5 7 1 7 (WCB CASE NO. 7 5 -1 7 2 9 ) BE DENIED. THE CLAIMANT FILED A CROSS
REQUEST FOR REVIEW.

A STIPULATION WAS APPROVED MARCH 1 8 , 1 9 7 5 WHICH REOPENED CLAIM
ANT'S BACK CLAIM DESIGNATED HC 4 2 6 55 1 - THE FUND SUSPENDED PAYMENT
UPON THE PERMANENT PARTIAL DISABILITY AWARD AS OF THAT D^TE AND COM
MENCED CREDITING IT TOWARDS TEMPORARY TOTAL DISABILITY.

The referee found that the stipulation provided that all issues

HAD BEEN FULLY COMPROMISED AND RESOLVED AND THAT NO MENTION HAD BEEN 
MADE OF A RIGHT TO OFFSET WHICH COULD HAVE BEEN MADE OR RESERVED AT 
THAT TIME. HE CONCLUDED THAT THE STIPULATION WHICH PURPORTED TO SET
TLE ALL ISSUES BY WAY OF COMPROMISE TOOK THE MATTER OUT OF THE PRO
VISIONS OF ORS 6 56.2 6 8.(3 ) WHICH PROVIDES FOR THE CLOSURE OF CLAIMS 
UNDER NORMAL CIRCUMSTANCES,'

Claimant injured his right shoulder in may 1.971 and on November

10, 197 1 HE WAS READMITTED TO ST. JOSEPH'S HOSPITAL FOR AN ACROMI —
ONECTOMY AND REPAIR OF THE RIGHT SHOULDER ROTATOR CUFF. HE WAS ABLE 
TO RESUME WORK FOLLOWING SURGERY BUT HAD CONSIDERABLE PAIN.

In OCTOBER 1 9 72 CLAIMANT AGAIN INJURED HIMSELF AND IN MARCH 1973 
UNDERWENT A MYELOGRAM AND A SECOND LAMINECTOMY. AFTER A HEARING,
THE REFEREE FOUND THAT HAD IT NOT BEEN FOR THE COMPASSIONATE ATTI
TUDE OF CLAIMANT’S EMPLOYER AND THE FACT. THAT CLAIMANT HAD A LONG 
RECORD OF SERVICE THAT CLAIMANT WOULD HAVE HAD DIFFICULTY FINDING 
ANY JOB. HE AWARDED CLAIMANT 1 6 0 , DEGREES FOR UNSCHEDULED DISABILITY 
RESULTING FROM THE RIGHT SHOULDER INJURY, THIS AWARD WAS AFFIRMED 
BY THE BOARD AND THE CIRCUIT COURT.

On MARCH 1 8 , 1 975 CLAIMANT WAS HOSPITALIZED AGAIN, AND DISCHARGED
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ON APRIL. 1 , 1 97 5 . THE DISCHARGE NOTE INDICATES CLAIMANT HAD A LONG
HISTORY OF LOW BACK PAIN AND HAD BEEN ADMITTED AFTER AN ACUTE EXACER
BATION. THE DISCHARGE ALSO INDICATED THAT CLAIMANT HAD A HISTORY OF 
AN OLD ROTATOR CUFF INJURY AND HAD HAD CONSIDERABLE PAIN IN THE RIGHT 
SHOULDER. THE FINAL DIAGNOSIS WAS LOW BACK STRAIN SUPERIMPOSED ON 
AN OLD DEGENERATIVE DISC DISEASE — ROTATOR CUFF TEAR, RIGHT SHOULDER, 
OLD.

On APRIL 1 6 , 1 9 74 DR. MCGOUGH STATED THAT CLAIMANT’S CONDI

TION WAS, AT THAT TIME, CONSIDERABLY WORSE THAN IT WAS ON AUGUST 16 ,
1 9 7 4 . HE CAUSALLY RELATED CLAIMANT'S BACK SYMPTOMS TO HIS PREVIOUS 
BACK INJURY. BASED UPON THIS, THE BACK INJURY CLAIM WAS REOPENED FOR 
MEDICAL TREATMENT AND TEMPORARY TOTAL DISABILITY BENEFITS BEGINNING 
MARCH 1 8 , 1 97 5 . IN A LETTER, DATED MAY 1 5 , 1 975 , THE FUND INDICATED
IT WAS LEAVING THE SHOULDER INJURY CLAIM IN ITS PRESENT STATUS, STAT
ING THAT IF THE CLAIM WERE REOPENED THE PERMANENT PARTIAL DISABILITY 
AWARD WOULD BE CANCELLED AND CLAIMANT WOULD BE ENTITLED TO TEMPO
RARY TOTAL DISABILITY BENEFITS IN ONLY ONE CLAIM WHICH WOULD RESULT 
IN HIS MONTHLY BENEFIT BEING DECREASED. THE BACK CLAIM WAS REOPENED 
AND THE SHOULDER INJURY CLAIM REMAINED CLOSED.

On JULY 9 , 1 97 5 THE CLAIMANT'S CLAIM FOR AGGRAVATION OF HIS 
RIGHT SHOULDER INJURY WAS DENIED BY THE FUND,

The referee found that claimant had failed to meet his burden 
of proof that his right shoulder condition had worsened and, there
fore, HIS CLAIM FOR AGGRAVATION WAS properly denied.

The board, on de novo review, affirms the findings and conclu
sions OF THE REFEREE.

ORDER

The ORDER OF THE REFEREE DATED SEPTEMBER 2 6 , 1 9 7 5 IS AFFIRMED.

Claimant’s counsel is awarded as a reasonable attorney's fee
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 300 
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 74-2699 MARCH 16, 1976 

IMRE KASZA, CLAIMANT
FLINN, LAKE AND BROWN, 

claimant's ATTYS.
RALPH TODD, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

Claimant requests review by the board of a referee's order

WHICH GRANTED CLAIMANT 6 0 PER CENT UNSCHEDULED LOW BACK DISABILITY 
EQUAL TO 192 DEGREES., CLAIMANT CONTENDS HE IS PERMANENTLY AND 
TOTALLY DISABLED.

Claimant, who was 40 years of age at the time of hearing,
WAS BORN AND. RAISED IN A RURAL AREA OF HUNGARY WHERE HE HAD 8 YEARS 
OF PUBLIC SCHOOLING, WORKED ON THE FAMILY FARM AND ENTERED THE 
HUNGARIAN ARMY. HE CAME TO THE UNITED STATES IN 1 9 5 7 AND WORKED 
AT UNSKILLED JOBS UNTIL HE LEARNED THE TRADE OF WELDING. WHILE EM
PLOYED AS A WELDER, CLAIMANT SUSTAINED A COMPENSABLE INJURY ON 
APRIL 19,1972.
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Claimant was treated on .may 5, 1972 by dr. varney for a back

STRAIN. HE CONTINUED TO WORK UNTIL HIS JOB WAS TERMINATED ON MAY 3 1 ,
1 97 2 , AFTER CONSERVATIVE TREATMENT FAILED TO ALLEVIATE CLAIMANT’S 
SYMPTOMS, ON JUNE 1 5 , 1 97 3 HE UNDERWENT A LUMBOSACRAL FUSION AT L4 -SI .

On MAY 2 , 1 974 A DETERMINATION ORDER AWARDED CLAIMANT 4 0 PER

CENT UNSCHEDULED LOW BACK DISABILITY EQUAL TO 128 DEGREES.

On MARCH 6 , 1 9 7 5 DR. SCHROEDER SAW CLAIMANT AND FELT THAT REA

SONABLE RESULTS HAD BEEN OBTAINED FROM THE FUSION BUT CLAIMANT HAD 
SOME DISABLING PAIN. HE RECOMMENDED TRAINING IN SOME FORM OF LIGHT 
WORK. HE REFERRED CLAIMANT TO THE PAIN CLINIC WHERE HE PARTICIPATED 
IN THE CLINIC PROGRAM AT A LOW LEVEL BUT WAS UNABLE TO TOLERATE THE 
EXERCISES BECAUSE OF PAIN.

Claimant was enrolled by the division of vocational rehabili
tation AT LANE COMMUNITY COLLEGE IN A COURSE OF MECHANICAL DRAFTING 
WHERE HE DID NOT PROGRESS DUE TO THE LANGUAGE BARRIER AND HIS PHY
SICAL INABILITY TO WITHSTAND THE DEMANDS OF THE SCHOOLING. CLAIMANT 
WAS URGED TO CONTINUE HIS CLASS IN ENGLISH LANGUAGE AND HE DID REACH 
A ’ FIFTH GRADE' READING LEVEL.

On DE NOVO REVIEW OF THE RECORD BY THE BOARD, IT IS NOTED THAT 
CLAIMANT WAS EXAMINED ON JULY 1 7 , 1 97 5 BY THE ORTHOPEDIC CONSULTANTS
WHO CONSIDERED CLAIMANT HAD SUFFERED A MODERATELY SEVERE DISABILITY 
TO THE BACK. -THEREFORE, THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED 
TO AN AWARD OF 7 5 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 
DISABILITY.

ORDER
The order of the referee is modified.

Claimant is awarded 75 per cent of the maximum allowable for 
unscheduled disability, this is in lieu of and not in addition to pre
vious AWARDS.

Claimant's counsel shall be awarded as a reasonable

FEE FOR HIS SERVICE IN CONNECTION WITH THIS BOARD REVIEW, 25 
OF THE COMPENSATION INCREASED BY THIS AWARD PAYABLE OUT OF 
PEN SAT ION, AS PAID, NOT TO EXCEED 2 , 3 0 0 DOLLARS.

WCB CASE NO. 75-1289 MARCH 16, 1976 

VASILY BODUNOV, CLAIMANT
DYE AND OLSON, CLAIMANT* S ATTYS.
PHILIP A. MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members moore and Phillips.

The employer seeks review by the board of the referee's order
WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR PAYMENT OF COMPENSATION 
PURSUANT TO ORS 6 56.2 4 5 WITH SUCH COMPENSATION TO INCLUDE, BUT NOT 
NECESSARILY LIMITED TO, EXPENSES RELATED TO CLAIMANT* S RIGHT EYE 
TREATMENT, EXAMINATIONS, AND THE COST OF A PAIR OF GLASSES. THE ORDER 
AFFIRMED THE DETERMINATION ORDER DATED NOVEMBER 2 6 , 1 974 WHICH HAD
AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION ONLY.

Claimant suffered a compensable injury in march 1973 when he

ATTORNEY* S 
PER CENT 

SUCH COM-
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WAS STRUC K- BELOW. XHE’ RIGHT'EYE- BY A CHISE L? HE .'WASr SH AR PE N I NG. HE 
SUFFERED A4 VERTICAL LACERATION BELOW THE RIGHT EYE AND THEREAFTER HAD 
DIFFICULTY WITH HIS RIGHT EYE VISION. I N APR IL 1 97 3 SURGERY WAS PER
FORMED FOR REDUCTION OF AN INFRAttQ'r'b ItACR I KA'.FRACTUREM AND’ IT WAS RECOM
MENDED THAT CLAIMANT OBTAIN GLASSES TO ALLEVIATE' CLAIMANT* S DEMON
STRABLE NEAR AND FAR VISION DEFICIENCY. ' V . ; i r

In SEPTEMBER 1 9 73 CLAIMANT1 S TREATING PHYSICIAN, DR’; BETTS, 
INDICATED THAT CLAIMANT DID NOT THEN; H AVE* ANY P ER M ANENT I M PAIR M ENT. 
AFTER CLAIMANT HAD TWICE FAILED TO KEEP APPOINTMENTS WITH DOCTORS 
FOR THE PURPOSES.Op.CLOSING EXAMINATION, IT WAS DETERMINED THAT IN
SUFFICIENT EVIDENCE EXISTED TO SUPPORT A DETERMINATION OF PERMANENT 
PARTIAL DISABILITY. . v v/'i'I

In APRIL 1 9 75., CLAIMANT WAS AGAIN EXAMINED BY DR, BETTS WHO INDI
CATE DQ LA IM ANT HAD NO -VISUAL DISABILITY WITHATHE GLASSES, BUT THAT HE 
DID HAVE AN INFRA—ORB ITAL NERVE DISTRIBUTION NUMBNESS AND TINGLING,
DR. BAER,, AN OPHTHALMOLOGIST, EXAMINED CLAIMANT IN JUNE 1-97 5 AND 
STATED THAT\\XWiE;b.QRRE,C,-Tliy.E VISUAL ACUITY WAS-2 0 -2 0 AND CLAIMANT HAD 
NORMAL MUSCLE. BALANCE, FORMAL IHTER.OGULARi PRESSURE AND NO LIMITA
TION OF MUSCLE FUNCTION OR EYE MOVEMENT. THE ONLY RESIDUAL WHICH 
DR. BAER. POUND WAS, NUMBNESS IN THE RIGHT CHEEK, r-'.-. ' ' ■ ■ s'-i ; ; ■ ' 'C. ■

The REFEREE FOUND THE CLAIMANT, WHO DOES NOT NOW WEAR GLASSES, 
IS BOTHERED .IN THE COLD .WEATHER WHEN HE DEVELOPS NUMBNESS AND PAIN 
I N XHfE R IGHT! SI DE OF -H I SPACE ,, HE ALSO HAS SREECH !D IFFICULT IES AND -
Vision problems which, include- blurring. - ~ .

The. referee found .that claimant does noxhave a vision loss if
HE.WEARS HIS GLASSES - THAT HE DOES NOT WEAR GLASSES AT THE PRESENT 
TIME AS HE DOES NOT HAVE THE MONEY TO PURCHASE. THEM. ' THERE IS SOME 
QUESTION IN THE MEDICAL EVIDENCE AS ,TO WHE-THE R OR NOT CLAI MANT1 S 
V IS I O.Si. *PROB LE.M S ARE. , RELATE D-TO.; H IS INDUSTRIAL INJURY, HOWEVER, THE 
TESTIMONY OF CLAIMANT WAS THAT HIS VI SION PROBCE M S BEGAN RIGHT AFTER 
THAT INJURY AND THERE IS NO EVIDENCE THAT HE HAD HAD ANY RIGHT EYE 
PROBLEMS PRIOR .THERETO, :■ , - • .<• ' ; . -

THE REFEREE FOUND CLAiMANT1 S TESTIMONY CREDIBLE AND CONCLUDED 
TRAT CLAIMANT WAS ENTITLED ,TO MEDICAL BENEFITS PURSUANT TO ORS 
6 5 6.2 4 5 , f PECIFICALLY. AND, PRESENTLY,. INCLUDING A PAIR OF GLASSES 
WHICH ;yvi.Ll_ RESTORE^ CLAIMANT* S VISION- TO.2 0 -2^0:;, BECAUSE OF THIS COR
RECTION j HE CONCLUDED jT,HAT CLAIM ANT DOES NOT S.UFFER ANY SCHEDULED 
DISABILITY,. 'CLAIMANtIhAS PAIN, AND. S.OME NUMBNESS 1N.'THE ■ R'l GHT SIDE OF 
HIS FACE BUT THERE IS NO EVIDENCE WHICH WOULD ESTABLISH THAT THIS ' 
PAIN IS DISABLING NOR WHICH WOULD ESTABLISH THAT CLAIMANT SUFFERED 
A LOSS OF EARNI NG CAPAC ITY AS A RESULT OF. -TH IS; UNSCHEDULED CONDITION. 
CLAIMANT HAS. FAILED. TO PROVE. THAT. HE IS ENTITLED, TO EITHER A SCHED
ULED OR UNSCHEDULED PERMANENT DISABILITY AWARD. ' ' '

,The board. On de. novo, review,- affirms-the order of the referee.
':rw";,‘ ri:: •*' order ~

THE. ORDER. OF. THE..REFEREE; DATED; SEPTEMBER, 17; >1 97 5 -IS AFFIRMED.

. CLAIMANT^ S qOUNSEL. IS. AWARDEDf.AS A.-REASONABLE ATTORNEY’-S' FEE 
FOR HI S SE R VIC E S IN Co’nNE.CTION WITH TH IS BOARD;RE V IE W , THESUM OF 3 0 0 
DOLLARS, PAYABLE BY THE EMPLOYER. . ;4"s ■



EDWIN E. PETERSON, CLAIMANT
POZ2I. W1L.SON AND ATCHISON,

CLAIMANT' S attys.
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore,

Claimant seeks board review of the referee's order which

AWARDED CLAIMANT 192 DEGREES FOR 60 PER CENT UNSCHEDULED RIGHT 
SHOULDER DISABILITY AND 48 DEGREES FOR 25 PER CENT RIGHT ARM DISA
BILITY. CLAIMANT CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED.

Claimant is 6 5 years old and was employed as a mechanic- 
welder when HE SUFFERED A COMPENSABLE INJURY ON OCTOBER 1 7 , 1 9 74 . 
CLAIMANT'S ONLY TREATING PHYSICIAN HAS BEEN DR, MITCHELL, A CHIRO
PRACTOR, ALTHOUGH HE WAS EXAMINED IN FEBRUARY 1 9 75 BY DRi SCHWARTZ, 
AN ORTHOPEDIC SURGEON, AND IN JUNE 1 97 5 BY DR. VESSELY, ALSO AN 
ORTHOPEDIC SURGEON.

Little information can be derived from dr, mitchell's reports
IT WAS NOT UNTIL THE EXAMINATION BY DR. SCHWARTZ THAT IT WAS DETER
MINED CLAIMANT HAD SUFFERED A TEAR OF THE LONG HEAD OF THE BICEPS 
OF HIS RIGHT SHOULDER. DR. SCHWARTZ, ADDITIONALLY, DIAGNOSED A CER
VICAL SPONDYLOSIS, CALCIFIC BURITIS AND ADHESIVE CAPSULITIS OF THE 
RIGHT SHOULDER AND DEGENERATIVE JOINT DISEASE OF THE RIGHT ACROMIO
CLAVICULAR AND GLENOHUMERAL JOINTS. DR. VESSELY REPORTED ABNORMAL 
CONTOURS OF THE RIGHT SHOULDER AND BRACHIAL AREA WITH DEFINITE ASYM
METRY OF THE BICEPS AREA 'COMPATIBLE WITH A REMOTE RUPTURE OF THE 
LONG HEAD OF THE RIGHT BICEPS* ,

In APRIL 1 974 DR. SCHWARTZ FELT CLAIMANT WAS MEDICALLY STA
TIONARY AND THAT HIS PERMANENT IMPAIRMENT QF PHYSICAL FUNCTION 
SHOULD BE RATED AS MILD. DR. VESSELY SHARED THIS OPINION BUT FELT 
THAT CLAIMANT HAD A TOTAL OF 33 PER CENT IMPAIRMENT OF THE UPPER 
EXTREMITY EQUAL TO 2 0 PER CENT OF THE WHOLE MAN. DR. MITCHELL 
AGREED WITH DR. VESSELY* S FINDINGS ON IMPAIRMENT OF THE RIGHT SHOUL
DER BUT BELIEVED CLAIMANT ALSO HAD AN 8 PER CENT CERVICAL IMPAIR
MENT ON A 'WHOLE MAN* BASIS - HE RECOMMENDED THAT THIS IMPAIRMENT 
BE CONSIDERED AS WELL AS THE IMPAIRMENT OF HIS SHOULDER.

Claimant had been employed as a mechanic and welder for the
PAST 2 5 YEARS. HE HAD BEEN EMPLOYED BY THE EMPLOYER FOR THE LAST 
2 AND ONE HALF YEARS AND CONTINUED TO WORK AFTER HIS INJURY UNTIL 
FEBRUARY 1 9 75 . HE HAS NOT WORKED SINCE THAT DATE. CLAIMANT RE
CEIVES 2 33 DOLLARS A MONTH FROM HIS UNION PENSION PLAN, 324 DOLLARS 
A MONTH FROM SOCIAL SECURITY DISABILITY AND 5 8 0 DOLLARS A MONTH 
workmen's COMPENSATION BENEFITS.

The referee was persuaded that claimant was not permanently
AND TOTALLY DISABLED, PRIMARILY, BECAUSE HE CONTINUED TO WORK FROM 
OCTOBER 17, 1974 TO FEBRUARY 1975 AND DROVE ROUND TRIP PORTLAND —
THE DALLES TWO OR THREE TIMES A WEEK. IT WAS HIS OPINION THAT CLAIM
ANT HAD ELECTED TO RETIRE AND WAS NOT MOTIVATED TO RETURN TO WORK. 
THE REFEREE DID NOT IMPUGN CLAIMANT1 S CREDIBILITY NOR DOUBT THAT 
CLAIMANT BELIEVED THE CONDITIONS IN HIS LEFT ARM AND SHOULDER ARE 
WORSE NOW THAN THEY WERE IN FEBRUARY 1 97 5 , BUT CLAIMANT'S TREATING 
PHYSICIAN HAS NOT REPORTED ANY INCREASE IN SYMPTOMS NOR ARE THERE 
ANY MEDICAL REPORTS WHICH WOULD SUPPORT CLAIMANT'S BELIEFS.

WCB CASE NO. 75—3116 MARCH 16, 1976
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The CLAIMANT* S CLAIM HAD BEEN CLOSED BY DETERMINATION ORDER 
MAILED JULY 2 I , I 975 WHEREBY CLAIMANT RECEIVED 1 t 2 DEGREES FOR 35 
PER CENT UNSCHEDULED RIGHT SHOULDER DISABILITY AND 19.2 DEGREES FOR 
1 0 PER CENT OF SCHEDULED RIGHT ARM DISABILITY, THE REFEREE CONCLUDED 
THAT TO ADEQUATELY COMPENSATE CLAIMANT FOR HIS LOSS OF EARNING CAPA
CITY THE UNSCHEDULED AWARD SHOULD.iBE INCREASED TO 192 DEGREES AND 
THAT THE EVIDENCE INDICATED THAT THE LOSS OF FUNCTION OF RIGHT ARM 
JUSTIFIED AN AWARD OF, 4 8 PER CENT, ACCORDINGLY, HE INCREASED THE PRE
VIOUS AWARD. '

The board, on de novo review,' affirms the findings and con
clusions.Of the referee.

: ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 5 , 1 975 IS

WCB CASE NO. 74-3958 MARCH 16,

FLORENCE LEISER, CLAIMANT
WILLIAM O. LEWIS, CLAIMANT* S ATTY.
COLLINS, FERRIS AND VELURE,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and moore.

Claimant requests review by the board of the referee

WHICH GRANTED CLAIMANT AN ADDITIONAL AWARD OF 19,2 DEGREES 
PER CENT LOSS OF HER RIGHT ARM, MAKING A TOTAL AWARD OF 38.

Claimant contends that she is nOt medically stationary - also,
THAT SHE HAS SUFFERED OTHER INJURIES WHICH ENTITLE HER TO ADDITIONAL 
COMPENSATION.

Claimant sustained a compensable injury to her right hand on
SEPTEMBER 2 3 , 1 9 7 1 WHICH WAS DIAGNOSED AS A SECOND DEGREE BURN.
HER CLAIM, INITIALLY, WAS CLOSED ON JUNE 2 9 , 1 9 72 WITH SOME TIME
LOSS BUT NO AWARD FOR PERMANENT PARTIAL DISABILITY. THE CLAIM WAS 
LATER REOPENED FOR ADDITIONAL MEDICAL TREATMENT AND AGAIN CLOSED 
ON NOVEMBER 1 , 1 9 7 3 WHEREBY CLAIMANT RECEIVED AN ADDITIONAL TIME
LOSS BENEFIT TO SEPTEMBER 22 , 1 973 AND AN AWARD OF 19,2 DEGREES 
FOR 1 0 PER CENT LOSS OF HER RIGHT ARM.

Treatment for the injury to the right arm ultimately required
A THORACIC SYMPATHECTOMY - GANGLIONECTOMY, RIGHT TR ANSAXILLAR Y 
RIGHT THORACOTOMY WHICH WAS PERFORMED ON APRIL 26 , 1 9 73 AND WHICH
RELATED TO THE NERVE SYSTEM OF CLAIMANT’ S RIGHT ARM. DURING THE 
COURSE OF TREATMENT FOR AND, OR EVALUATION OF THE NATURE AND EXTENT 
OF CLAIMANT’ S RIGHT HAND INJURY, CERTAIN OTHER MEDICAL PROBLEMS 
WERE DIAGNOSED, HOWEVER, RESPONSIBILITY FOR THOSE CONDITIONS WERE 
DENIED BY THE EMPLOYER ON VAR lOUSiOCC AS IONS AND CLAIMANT DID NOT 
PURSUE HER REMEDIES TO HAVE THE ISSUES RESOLVED.

The REFEREE FOUND THAT THE APRIL 26 , 1 9 7 3 SURGERY WAS FOR THE
RELIEF OF RIGHT ARM SYMPTOMS AN D NO M E D 1C AL PROBLEMS TO ANY BODY 
AREA OTHER; THAN. HER RIGHT ARM HAD BEEN ESTABLISHED BY THE MEDICAL 
EVIDENCE TO BE CAUSALLY RELATED TO THAT SURGERY. THE REFEREE FUR
THER FOUND THAT EVEN IF SUCH CONDITIONS SUCH AS DESCRIBED BY CLAIM
ANT INVOLV1NG THE RIGHT SI DE OF THE UNSCH EDU LED ARE A OF HER BODY WERE 
THE RESULT OF THE SURGICAL TREATMENT, THERE STILL WAS NO EVIDENCE

* S ORDER 
FOR 1 0 

4 DEGREES.

AFFIRMED.
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THAT SUCH CqNDITIONS.JMPAlBED. CLAIMANT'S ABILITY TO WORK, CLAIMANT 
ALSO FAILED TO ESTABLISH THAT ANY EMOTIONAL PROBLEMS SHE HAD WERE 
CAUSED BY THE SEPTEMBER 23 , 1 97 1: INJURY OR REQUIRED TREATMENT OF
THAT INJURY, ; r

The referee found no evidence that any curative treatment to
THE RIGHT HAND OR ARM, OR INVOLVING ANY OTHER BODY AREA, FOR ANY1 
CONDITION RESULTING FROM THE SEPTEMBER 23 , 1 97 1 INJURY WAS RECOM
MENDED AFTER NOVEMBER 1 , 1 973 - CLAIMANT1 S CONDITION WAS MEDICALLY
STATIONARY IN SEPTEMBER I 973 WHEN HER TREATING PHYSICIAN RELEASED 
HER FOR WORK, FURTHER DIAGNOSTIC -WORKUP WAS SUGGESTED IN 1 974 BUT 
THERE WAS NO EVIDENCE THAT ANY MEDICAL SERVICES, INCLUDING PALLIATIVE 
TREATMENT OR DIAGNOSTIC WORKUPS, HAD NOT BEEN PAID BY THE EMPLOYER,

The referee concluded that claimant was not entitled to any
ADDITIONAL TIME LOSS BENEFITS AND ONLY A SMALL ADDITIONAL AWARD FOR 
HER PERMANENT DISABILITY, CLAIMANT* S CONTENTIONS CONCERNING THE 
LOSS OF USE OF HER RIGHT HAND AND ARM WERE NOT SUBSTANTIATED BY FILM 
INTRODUCED SHOWING C LAI M ANT ENG AGE D IN CERTAIN ACTIVITIES, THE 
REFEREE QUESTIONED THE CREDIBILITY OF THE LAY EVIDENCE PRESENTED IN 
HER BEHALF, THE REFEREE, RELYING SOLELY ON THE MEDICAL EVIDENCE, 
CONCLUDED CLAIMANT WAS ENTITLED TO 2 0 PER CENT, LOSS OF USE OF THE 
RIGHT ARM RATHER THAN 10 PER CENT*

The board, on de novo review, confirms and adopts The findings

AND CONCLUSIONS OF THE REFEREE,
ORDER

The order OF THE REFEREE DATED SEPTEMBER 1 2 1 9 7 5 IS AFFIRMED,

WCB CASE NO. 75-2625 MARCH 17, 1976 

CHARLIE WILKERSON, CLAIMANT
SANDERS, LIVELY AND WISWALL, 

claimant’s ATTYS,
J, W, MC CRACKEN, JR, , DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT.

Reviewed BY BOARD MEMBERS WILSON AND PHILLIPS.

BOARD REVIEW OF THE REFEREE* S ORDER WHICH AP- 
S DENIAL OF CLAIMANT* S CLAIM FOR COMPENSATION

On JUNE 5 , 1 97 5 , CLAI MANT SIGNED A FORM 8 0 1 , SHOWING THE DATE
OF INJURY AS MAY 5 , 1 9 7 5 , IN HIS TESTIMONY HE RELATED THE ACTUAL 
ONSET. AS BE I NG MARCH 1 9 , 1 9 75 .

.... Claimant consulted withvDr, moffitt on may's and was.given a
PHYSICAL EXAMINATION. DR. MOFFITT* S REPORT MAKES NO MENTION OF
claimant’ s reference to his back at any time from march through
MAY 23. HE TREATED CLAIMANT FOR PLEURISY, BOWEL TROUBLES AND AN 
INJURED FOOT.

Claimant seeks
PROVED THE EMPLOYER* 
BENEFITS.

The EMPLOYER* S MEDICAL DEPARTMENT HAD RECORD OF SIX VISITS 
WITH COMPLAINTS BY CLAIMANT OF AN INJURED FINGER, SHORTNESS OF BREATH 
AND CHEST PAINS, NO REFERENCE WAS'EVER MADE'TO CLAIMANT* S.BACK,

The FIRST INDICATION THAT CLAIMANT WAS: HAVING A PROBLEM WITH
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HIS BACK WAS CLAIMANT'S REQUEST FOR DR. MOFFITT TO REFER HIM TO AN 
ORTHOPEDIST,! CLAIMANT WAS REFERRED TO DR. DEGGE AND IN HIS REPORT 
ON JULY I 8 , 1 9 7 5 , DR. DEGGE INDICATED THE CLAIMANT APPEARED TO HAVE
SUSTAINED A STRAIN OF THE LUMBAR SPINE.

The referee found inconsistencies and discrepancies in the
RECORD WHICH PRECLUDED A FINDING THAT CLAIMANT HAD SUSTAINED A WORK- 
RELATED INJURY. THE CLAIMANT WAS NOT CREDIBLE AND DR. DEGGE* S DIAG
NOSIS WAS BASED ON A MEDICAL HISTORY GIVEN TO HIM BY CLAIMANT.

The BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS OF THE 
REFEREE AND AFFIRMS AND ADOPTS HIS ORDER.

ORDER

The ORDER OF THE REFEREE DATED OCTOBER 3 , 1 975 IS AFFIRMED.

WCB CASE NO. 73-120 MARCH 17, 1976 
WCB CASE NO. 74-2853

DONALD MORRIS, CLAIMANT
INGRAM AND SCHMAUDER,

CLAIMANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilson and Phillips.

Claimant requests board review of a referee* s order which

AFFIRMED THE DETERMINATION ORDER IN WCB CASE NO. 7 3 -1 2 0 AND AWARDED 
CLAIMANT AN ADDITIONAL 6 4 DEGREES, MAKING A TOTAL OF 144 DEGREES FOR 
4 5 PER CENT LOSS OF THE MAXIMUM FOR UNSCHEDULED DISABILITY IN WCB 
CASE NO. 74 -2 8 53 . CLAIMANT ALLEGES THAT HE IS PERMANENTLY AND 
TOTALLY DISABLED.

Claimant sustained an industrial injury on December 11 , 1971

WHILE EMPLOYED AT SAN JUAN LUMBER COMPANY. HE RECEIVED CHIROPRACTIC 
TREATMENT FOR LOW BACK STRAIN AND HIS CLAIM WAS CLOSED BY A DETER
MINATION ORDER DATED NOVEMBER 1 3 , 1 972 AWARDING 16 DEGREES FOR 5
PER CENT UNSCHEDULED DISABILITY (WCB CASE NO. 73 -12 0) ,

Claimant returned to logging for his brother, an independent

LOGGER, AND ON JANUARY 8 , 1 9 73 SUSTAINED AN UPPER BACK INJURY. A
LAMINECTOMY WAS PERFORMED WITH GOOD RESULTS AND A DETERMINATION 
ORDER DATED APRIL 1 5 , 1 974 AWARDED CLAIM ANT 80 DEGREES FOR 2 5 PER 
CENT FOR UNSCHEDULED THORACIC INJURY (WCB CASE NO, 74 -2 853).

The REFEREE HELD A CONSOLIDATED HEARING ON BOTH CASES.

Both dr. gallo and dr. carroll anticipated that claimant would
HAVE A GOOD RECOVERY, BUT EACH INDICATED HE SHOULD BE RETRAINED VO
CATIONALLY BECAUSE HE CANNOT RETURN TO LOGGING.

When claimant was seen by the disability prevention division,
DR, JULIA PERKINS REPORTED ON JANUARY 3 1 , 1 974 THAT, IN THE. ABSENCE
OF ANY CLEAR, OBJECTIVE PHYSICAL FINDINGS, IT WAS SUSPECTED THAT 
CLAIMANT WAS MALINGERING. THE BACK EVALUATION CLINIC FOUND A MILDLY— 
MODERATE TOTAL LOSS FUNCTION OF THE BACK DUE TO THE INDUSTRIAL INJURY 
AND SUBSEQUENT SURGERY.

By SEPTEMBER 1 97 4 , DR. GALLO REPORTED CLAIMANT HAD A FULL RANGE
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OF MOTION, DEE R .TENDON REFLEXES WERE (NTACT, HIS GAIT WAS GOOD, AND 
THERE WAS Np' EV j DENC E OF SENSORY DEFICIT, IT APPEARED CLAl M ANT* S 
MAJOR PROBLEMS WERE ANXIETY AND A HOST OF SOMATIC SYMPTOMS, INCLUD
ING 6hEST PAIN, INTRASCAPULAR PAIN AND TREMOR IN HANDS AND SPEECH,

The vocational, retraining efforts were not successful because
OF MATH AND LANGUAGE .DEFICITS - ALSO, THE LOCALE OF SENACA PRESENTED 
A NATURAL LIMITATION OF .ALTERNATIVE JOB ACTIVITY AVAILABLE TO CLAI MANT,

The referee found many inconsistencies in claimant's testimony

AND, RELYING SOLELY ON THE MEDICAL REPORTS, CONCLUDED CLAIMANT CER
TAINLY WAS NOT PERMANENTLY AND TOTALLY DISABLED BUT THE 3 0 PER CENT 
WHICH CLAIMANT HAD RECEIVED DID NOT ADEQUATELY COMPENSATE HIM FOR 
HIS LOSS OF EARNING CAPACITY, THEREFORE, HE INCREASED THE AWARD FOR 
THE JANUARY 8 , 1 973 INJURY BY 2 0 PER CENT EQUAL TO 64 DEGREES, GIVING
CLAIMANT A TOTAL, OF 5 0 PER CENT UNSCHEDULED DISABILITY FOR THE TWO 
INJURIES,

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE REFEREE1 S
order. ■■ < . ; ' ,. ,

ORDER
The ORDER OF THE REFEREE DATED AUGUST 2 5 , 1 9 7 5 IS AFFIRMED.

WGB CASE NO, 75-2024 . MARCH 17, 1976 

GERALD FRY, CLAIMANT
SCHLEGEL, MILBANK, WHEELER AND JARMAN,

CLAIMANT'S ATTYS. '
KEITH’ D. SKELTON',' DEFENSE, ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by,board members moore and Phillips,

Claimant requests board review of a referee's order which af
firmed, a DETERMINATION ORDER DATED MARCH 1 9 , 1 97 5 , AWARDING CLAIM
ANT 1 0 PER CENT RIGHT LEG DISABILITY EQUAL TO 1.5 DEGREES. THE ISSUE 
ON REVIEW IS THE EXTENT OF DISABILITY.

Claimant suffered a compensable right.knee injury on july 17,
1 973 , WHILE EMPLOYED AS AN OFF BEARER IN A LUMBER MILL. HE WAS HOS
PITALIZED AUGUST 6 , 1 97 3' FOR AN ARTHROTOMY. DR. JOHN B. CHESTER 
REPORTED CLAIMANT I M PROVE D S ATI SF ACTOR I L Y, AN D ON SEPTEMBER 1 0 , 19 73
HAD BEGUN LIGHTER WORK AT THE OREGON STATE PENITENTIARY..

Claimant requested a hearing on the award, the referee found 
claimant's MAIN PROBLEMS, AT THAT T!ME • WERE PAIN, WEAKNESS AND 
GRATING, ACHING AFTER LONG PERIODS OF WALKING AND DIFFICULTY CLIMBING 
STAIRS. DR, CHESTER CONSIDERED CLAIMANT-' S KNEE FUNCTIONAL AND 
ST ATE D THE RE • WE RE MINIMAL FINDINGS OF PHYSICAL IMPAIRMENT.

Compensation for injury to a scheduled member is fixed by sta
tute AND LOSS OF PHYSICAL, FUNCTION^ NOT EARNING CAPACITY, IS THE SOLE 
CRITERION FOR DETERMINING SUCH DiSABILITY, THEREFORE, THE REFEREE CON
CLUDED THE AWARD MADE BY THE D.ETE R MJ N AT I ON OR DER OF MARCH 19, 1975
ADEQUATELY COMPENSATED CLAIMANT FOR HIS LOSS OF FUNCTION OF HIS RIGHT 
LEG, . : ,

The board, on de novo review, concurs with the finding of the

REFEREE. , , ,
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ORDER
The ORDER OF THE REFEREE dated OCTOBER 3 0 , 1 975 IS AFFIRMED,

WCB QASE NO. 74-4193 MARCH 17, 1976 

ODUS STILWELL, CLAIMANT
ANDERSON, DITTMAN AND ANDERSON, 

claimant' s ATTYS,
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS, .■ ' . / ■,-■■■
REQUEST FOR REVIEW BY EMPLOYER , ......

Reviewed BY BOARD MEMBERS WILSON AND PHILLIPS,

The EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH HELD THAT THE E M PLOVER * S DENIAL OF CLAIMANT* S CLAIM FOR A 
BACK INJURY WAS IMPROPER AND REMANDED THE CLAIM TO IT FOR THE PAY
MENT OF BENEFITS WHICIH CLAIMANT WAS ENTITLED BY VIRTUE OF THE AMENDED 
DETERMINATION ORDER, DATED; SEPTEMBER 2 7 , 1 974 - ASSESSED PENALTIES 
IN THE AMOUNTOF 2.5 .PER.sCENT.OF THE COMPENSATION DUE CLAIMANT FROM 
SEPTEMBER 27 , 1 974 T.O MARCH 5 , 1 975. AND AWARDED ATTORNEY FEES TO
BE PAID BY THE EMPLOYER,

On MAY 2 2 , 1 97 3 CLAIMANT SUSTAINED. A COMPENSABLE BACK INJURY
IN A TRAFFIC ACCIDENT. THE INJURY WAS DIAGNOSED AS A LUMBAR AND CER
VICAL STRAIN - THEREAFTER, CLAIMANT RECEIVED TREATMENT FROM DR, 
BARNHOUSE, DR. GEARHARDT, DR. ALDROCK AND DR, NORRIS AT THE PERMA— 
NENTE CLINIC. THE TREATMENT RECOMMENDED BY ALL WAS PRIMARILY FOR 
WEIGHT REDUCTION. CLAIMANT WEIGHS 303. POUNDS AND IS 6 FOOT TALL.

At THE REQUEST OF THE EMPLOYER CLAIMANT WAS EXAMINED BY DR. 
MCKILLOP, HE WAS ALSO SEEN FOR EVALUATION ‘AND RECOMMENDATION BY 
THE MEDICAL DIVISION, THE PSYCHOLOGY CENTER AND THE BACK EVALUATION 
CLINIC OF THE DISABILITY,PREVENTION DIVISION.

On APRIL 1 8 , 1 9 74 THE BOARD ISSUED A DETERMINATION ORDER

AWARDING TEMPORARY TOTAL DISABILITY COMPENSATION FROM MAY 2 2 , 1 9 73
TO MARCH 22 , 1 97 4 AND 32 DEGREES FOR 10 PER CENT UNSCHEDULED LOW 
BACK DISABILITY. CLAIMANT WAS NOT SATISFIED WITH THE AWARD AND COM
PLAINED DIRECTLY TO THE EMPLOYER'S CARRIER WHICH AUTHORIZED CLAIMANT 
TO SEE DR. CHERRY, WHO HAD BEEN CLAIMANT' S TREATING DOCTOR ON AN 
EARLIER BACK INJURY. . ;

On MAY 6 , 1 974 DR. CHERRY FOUND THAT FURTHER TREATMENT WAS
INDICATED AND PRESCRIBED MUSCLE RELAXANTS AND PAIN MEDICATION AND 
REQUESTED ADDITIONAL THERAPY, AFTER RECEIVING SEVERAL REPORTS FROM 
DR, CHERRY, THE EMPLOYER EARLY IN AUGUST 1 9 74 , COMMENCED AN INVES
TIGATION OF CLAIMANT'S ACTIONS AND ACTIVITIES AND ALSO REQUESTED THAT 
CLAIMANT BE EXAMINED BY DR. LANGSTON.

On SEPTEMBER 2 7 , 1 9 74 THE BOARD ISSUED AN ORDER SETTING ASIDE
IN ITS ENTIRETY THE DETERMINATION ORDER OF APRIL 1 8 , 1 97 4 AND REOPENED
THE CLAIM FOR FURTHER TREATMENT AND PAYMENT OF COMPENSATION BENE
FITS, THE EMPLOYER, ON OCTOBER 2 , 1 9 74 , RELYING ON THE REPORT FROM
DR. LANGSTON AND ITS INVESTIGATION OF CLAIMANT'S ACTIONS AND ACT IV IT IE S, 
UNILATERALLY DENIED ALL PAYMENT OF FURTHER BENEFITS TO CLAIMANT.

The referee found that the treatment recommended by all of
THE DOCTORS AT THE RERMANENTE CLINIC, THE FINDINGS OF DR« MCKILLOP

#
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AND THE RECOMMENDATIONS MADE, AFTER EXAMINATION AND EVALUATION OF 
CLAIMANT, BY THE STAFF AT THE DISABILITY PREVENTION DIVISION WERE 
GENERALLY CONSISTENT, THE CONSENSUS WAS THAT CLAIMANT SHOULD TRY 
TO ENGAGE IN A DIFFERENT TYPE OF WORK, DR. LANGSTON1 S EXAMINATION 
INDICATED THAT HE COULD FIND VERY LITTLE, IF ANYTHING, WRONG WITH 
CLAIMANT AND COULD FIND NO REASON WHY CLAIMANT WOULD NOT BE ABLE TO 
RETURN TO HIS FORMER OCCUPATION AS TRUCK DRIVER, THIS OPINION WAS 
THE ONLY CONTRADICTION; OF ALL THE OTHER MEDICAL EVIDENCE AND THE 
REFEREE CONCLUDED HE WAS UNABLE TO ACCEPT THE CONCLUSIONS OF DR, 
LANGSTON IN VIEW OF THE OBJECTIVE FINDINGS MADE BY ALL OF THE OTHER 
PHYSIC IANS WHO TREATED AND, OR EXAMINED CLAIMANT,','

The referee found that claimant WAS not a quitter or a malin
gerer NOR DID HE APPEAR TO BE A TYPE OF PERSON WHO WOULD PURSUE A 
COURSE OF CONDUCT WHICH WOULD RESULT IN LOSING A WELL-PAYING STEADY 
JOB SOLELY ON THE REMOTE POSSIBILITY OF FUTURE COMPENSATION BENE
FITS, ALTHOUGH THERE WAS CONFLICTING MEDICAL EVIDENCE, THE PREPON
DERANCE SUPPORTS THE REOPENING OF CLAIMANT1 S CLAIM ON ‘SEPTEMBER 2 7 ,
1 97 4 , HE CONCLUDED THAT CLAIMANT SHOULD RECEIVE TREATMENT AND PAY
MENT OF COMPENSATION, AS, PROVIDED BY LAW, FROM THAT DATE UNTIL HIS 
CLAIM IS CLOSED UNDER. THE. PROVISIONS OF ORS 656.268.

The referee, citing the COURT1 S RULING IN JACKSON V. SAIF (under
scored) , 7 OR APP 109, FOUND .THAT THE EMPLOYER HAD NO RIGHT TO SUS
PEND BENEFITS ON ITS OWN MOTION ALTHOUGH HE ALWAYS HAS THE RIGHT TO 
REQUEST A HEARING UNDER THE PROVISIONS OF OR S 6 56.2 83 ( 1 ) . THE REFEREE 
CONCLUDED THAT WHEN THE EMPLOYER ON OCTOBER 2 , 1 9 74 , UNILATERALLY
DENIED ALL PAYMENT OF FURTHER BENEFITS TO CLAIMANT, RELYING SOLELY 
ON ITS OWN INVESTIGATION AND REPORT OF DR. LANGSTON WHICH DID NOT 
RELEASE CLAIMANT TO RETURN TO’ REGULAR WORK, SUCH REFUSAL WAS AN 
UNREASONABLE REFUSAL TO PAY COMPENSATION. THE EMPLOYER HAD MADE 
NO EFFORT TO SEEK DETERMINATION OF THE APPROPRIATE STATUTE.

Therefore * under the provisions of ors 656.262(8) , the impo
sition OF A PENALTY AND ATTORNEY FEES AWARDED UNDER THE PROVISIONS 
OF ORS 656.382 (1) ON THE GROUNDS THAT THE EMPLOYER UNREASONABLY 
RESISTED THE PAYMENT OF COMPENSATION WERE PROPER.

The board, on de novo REVIEW, AFFIRMS the findings'and CON
CLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated October i , 1975 is affirmed. 
Claimant's counsel.is awarded as a reasonable attorney1 s fee

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 
400 DOLLARS, PAYABLE BY THE EMPLOYER.

*
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WCB CASE NO. 74-4690 MARCH 17, 1976

IN THE MATTER OF THE COMPENSATION OF

PETER J. GEIDL, CLAIMANT
ANO THE COMPLYING STATUS OF 
INTERNATIONAL RACEWAY PARKS, INC. ,

DBA PORTLAND INTERNATIONAL RACEWAY, EMPLOYER 
SANFORD KOWITT, CLAIMANT* S ATTY.
KEITH SKELTON, EMPLOYER* S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER ' ...

On FEBRUARY 25 , 1 976 AN ORDER ON REVIEW WAS ENTERED BY THE 
BOARD IN THE ABOVE ENTITLED MATTER. ON MARCH 1 1 , 1 97 6 A MOTION 
FOR RECONSJ.UEJ3ATJON WAS RECEIVED ^ROM THE STATE ACCIDENT INSURANCE 
FUND.

The board concludes that its order on review entered February
25 , 1 97 6 SHOULD BE SET ASIDE AND THAT THE NONCC7MPLYING EMPLOYER,
INTERNATIONAL RACEWAY PARKS. INC. . DBA PORTLAND INTERNATIONAL 
RACEWAY, BE GIVEN 20 DAYS FROM Th£ DATE, OF THIS-ORDER .WITHIN WHICH'
TO RESPOND TO THE FUND* S MOTION FOR RECONSIDERATION. ! i

Upon receipt of the response the board will then consider
THE POSITION OF BOTH PARTIES AND, THEREAFTER, AN ORDER ON REVIEW WILL 
BE ENTERED IN THE ABOVE ENTITLED MATTER.

It is so ordered.

WCB CASE NO. 75—1011 MARCH 17, 1976

CARLOS MENKE, CLAIMANT
PANNER, JOHNSON AND MARCEAU,

CLAIMANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wiLson and moore.

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE'S ORDER WHICH REQUIRED IT TO ACCEPT CLAIMANT* S CLAIM 
OF AGGRAVATION.

Claimant received a compensable injury on april 18, 1974 as
HE WAS CARRYING LUMBER AND STEPPED IN A HOLE INJURING HIS BACK.
DR. MACCLOSKEY FOUND NO EVIDENCE OF RECURRENT DISC PROBLEMS, ON 
AUGUST 2 0 , 1 974 THE CLAIM WAS CLOSED WITH NO AWARD OF PERMANENT 
PARTIAL DISABILITY.

On FEBRUARY 1 8 , 1 975 CLAIMANT RETURNED TO DR, MACCLOSKEY 
WITH COMPLAINTS OF PAIN IN HIS LOW BACK RADIATING INTO THE BUTTOCK 
AND RIGHT LEG. DR. MACCLOSKEY REQUESTED CLAIMANT'S CLAIM TO BE 
REOPENED. ON MARCH 4 , 1 975 THE STATE ACCIDENT INSURANCE FUND
DENIED REOPENING.

.3 0 7



Claimant had sustained a compensable industrial injury

IN 1 96 9 TO HIS LOW BACK AND IN 1 9 7 0 UNDERWENT A LAMINECTOMY. 
CLAIMANT HAD RECOVERED FROM HIS INJURY SUFFICIENTLY TO PERFORM 
HEAVY WORK DUTIES WITH ONLY A RESTRICTION ON HEAVY LIFTING. IT WAS 
DR. MACCLOSKEY’.S , OPINION TtiAT C LAI MANT* S COM PL A! NTS MANIFESTED 
IN FEBRUARY 1 9 7 5 WERE THE RESULT OF THE COMPENSABLE INJURY OF 
APRIL 18,1974.

Based upon the observation of claimant, the manner in
WHICH HE TESTIFIED, AS WELL AS CORROBORATIVE EVIDENCE PERTAINING 
TO THE EXACERBATION OF HIS LOW BACK' C ONDITION', THE REFEREE FOUND 
CLAIMANT TO BE A CREDIBLE WITNESS, -

The BOARD, ON DE NOVO REVIEW, RELIES ON THE REFEREE* S FINDING 
OF CLAIMANT* S CREDIBILITY, AND CONCLUDES THAT DR. MACCLOSKEY' S 
MEDICAL REPORT SUPPORTS A FINDING THAT CLAIMANT HAS SUFFERED A 
COMPENSABLE AGGRAVATION OF HIS APRIL 1 974 INDUSTRI AL INJURY.

... \ rVf. ORDER • ’

The ORDER OF THE REFEREE DATED SEPTEMBER 3 0 , 1 97 5 IS
. AFFIRMED, . .

Counsel for claimant is awarded as a reasonable attorney' s
FEE .FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM 
OF 4 0 0 DOLLARS, PAYA%LE BY'STATE ACCIDENT INSURANCE FUND.

V
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CALLERMAN, RONALD C. 7 2 -33 1 3 2 2 3
CARDOSO, MARCELINO, JR, 7 5 -2 2 7 1 8 0
CARPENTER, FRANK W. 7 5-1175 6 7
CARPENTER, PATSY 73 -3 243, 74 -2 07 5, 75 —1 989 2 8 0
CARSON, MILTON E, 7 5-319 4 5
CAVE, ADRIAN SAIF CLAIM NO, NC 7 9 5 3 1

C 89728 1 3 4
CHRISTENSEN, GARY T, 7 4 -1 6 94 1 5 9

■3 1 7



NAME WCB CASE NUMBER PAGE

CLAPP, CLEVE 
CLAWSON, BEATRICE 
CLEYS, GUST 
CONGER, DON A,
CRONE, ROBERT 
CRONIN, CLARENCE 
CROUSE, CARL 
CROY, DELLMORE 
CUNNINGHAM, GEORGE E. 
CURRY, HAROLD

DAHLSTROM, ROBERT 
DAVIS, CLEVELAND 
DAVIS, JEFFREY C. 
DICKENSON, KEN1TH 
DIZICK, GALEN 
DOUGLAS, FRED F, 
DULCICH, JEFFREY

EDM1SON, WALTER 
EHRMANTROUT, D ALVIN 
ENGEL, LOREN

FARNHAM, LOUISE 
FAULK, JIMMY 
FERDIG, WILLIAM 
FINNEY, GEORGE E.
FRY, GERALD 
FULLER, HERBERT

GAY, LLOYD A,
GEIDL, PETER J.
GEIDL, PETER J, 
GERSTNER, JOHN 
GILLANDER, NICHOLAS R. 
GREENAWALD, JACK 
GRIMES, ROBERT 
GRISSO, BRENDA S, 
GUDMUNDSON, SAMUEL D, 
GUECK, TROY 
GUISCHER, MICHAEL N.

HADLEY, TONY 
HAINES, ROBERT 
HALSTEAD, SHARON 
HAMILL, PATRICK Q. 
HAMMOND, FINLEY 
HARPER, ROBERT C. , JR, 
HATCHER, MELANEE 
HAUGEN, VERN

HEDEN, GERALD D, 
HICKMAN, KENNETH 
HOFFMAN, THERESA 
HOLLINGSWORTH, STANLEY 
HOLSTE, EDDIE H,
HOOD, EWELL E.
HUGHES, CHARLIE

INGLE, RASS, JR,

CLAIM NO, 0 5 X-010632

7 5-1 2 1 4
SAIF CLAIM NO, EC 142578

7 2-3 3 6 2
7 5-1 0 3 6
7 4-3 3 1 6
7 4-3 1 7
SAIF CLAIM NO, AC 8 4 6 5 7
7 5-4 2 7
7 5-6 6 8

7 5-9 1 0
7 5-1 5 9 6
SAIF C LAI M NO, NC 4 7 5 6 3
7 5-5 1 4 -E
7 4-1 2 7 2 AND 7 4 -12 7 3
7 5-2370 
74-4454

7 5 -1 84 2 
7 5 -6 93 
7 5 -9 9 5

75-738 
7 4 -4 5 0 5 
7 4-4192 
7 5 -2 2 88 
7 5 -2 02 4 
7 5-817

7 3 -2 9 7 5 
7 4 -4 6 9 0
74- 4690 
7 4 -3 76 8 
7 5 -4 3 5 0 
7 4 -1 52 3
75- 1385 
7 5 -3 5 4
SAIF CLAIM NO, ZC 1 2 07 3 8 
7 5 -2 4 5 7 
7 5 -1 3 62

7 5-1014
74- 1077 
7 5 -1 4 06
75- 148
74- 4117 
7 5 -1 2 2 5 
7 5 -2 5 1 7 
7 5 —4 9 2
7 4 -2 9 3 7
75- 1292 
7 5 -1 9 7 4 
75-781

SAIF CLAIM NO, A 1 09886
7 5-312
74-3023

7 5 -2 8 56

2 3 7 
2 3 4
1 3 3
2 2 3 
1 8 2

8 8 
9 9

1 5 0 
4 6

2 6 3

1 9 7
1 9 6
2 1 9 
2 2 1 
1 6 1 
2 3 8

4 8

1 7 5 
3

1 9 5
2 6 1
1 5 4 

2 9
2 4 7
3 0 4

5 4
1 8 3

1 9 3
2 0 9 
2 9 3 
2 2 5

1

2 2 7 
2 6 7
1 4 7
2 2 0 

7 4
1 9 1 
1 1 2
2 7 2 
1 6 2
1 3 3 

9 3

3 0 
6 4

2 2 6 
2 6 9 
1 9 1

6 6
1 6 3
2 4 1

■3 1 8



NAME WCB CASE NUMBER PAGE

JACOBSON, LUTHER M, , SR, 
JAMES, ROBERT 
JOHNSON, FRED 
JOHNSON, MARY ANN 
JONES, CAROL L,
JONES, JESS 
JONES, MARY M,

KASZA, IMRE 
KEETON, JAMES W.
KERN, PHYLLIS 
KING, EUGENE 
KLEATSCH, JAMES 
KLINGBEIL, JOYCE E,
KOHLER, JOHN M,
KOWITT, SANFORD 
KRINGEN, NEIL

LADELLE, JESSE R,
LARSON, EARL 
LEATON, GERALD L,
LEDFORD, RAYMOND 
LEDWITH, THOMAS C,
LEISER, FLORENCE 
LENGELE, FRANK L,
LEONARD, KENNETH R,

LONG, CECIL 
LONG, HAROLD
LONGSHORE (COMPLYING STATUS) 
LOVE, ORAL J.
LOVEL, LOLA MAE 
LOVEN, ROGER 
LUCKY, DELMER 
LUSTER, MELVIN

MADISON, RAYMOND 
MALLORY, VIRGIL L,
MARTIN, KENNETH H,
MAUCK, DONALD 
MC KEEN, CHARLES H,
MC MICHAEL, WILLIAM S,
MC RAY , KATHE R I NE

MEADER, ROBERT 
MELLEN, CLARENCE H,
MENDOZA, GERALDINE FOX 
MENKE, CARLOS 
MILKS, JEANETTE A,
MILLER, WILLIAM H,
MILLS, DARLENE 
MITCHELL, HAROLD

MONTGOMERY, ROY 
MORGAN, EDITH 
MORGAN, JIMMY H,
MORRIS, DONALD 
MOSKO, MICHAEL 
MULL, KENNETH P,
MURPHY, THOMAS

CLAIM NO, E 42 CC 83 6 02 RG 2 74
7 4-1419 1 0 5
7 5 -1 702 2 8 1
7 5-2197 1 1 8
7 4 -2 880 84
7 4-1513 9 0
7 4 -4 06 8 1 5 2
74-2699 2 9 7
7 4 -1 705 97
7 5-1619 1 1 3
7 4 -34 1 0 I 1 5
7 4 -1 6 90 2 8
7 5 -2 2 4 1 2 6 5
7 5-2149 2 3 6
7 5 -4 8 9 1 4 2
75-1021 2 3 2

74 -4 3 03 AND OWN MOTION 8 0
75-2770 AND 75-1729 2 9 6
74-4448 9
75-991 1 4 3
75-1026 2 4 5
74-3958 3 0 1
CLAIM NO, 4 03 C 1 2 6 2 8 1 5 1
7 5-119 2 8 8
7 4-4160 8 3
7 5 -4 03 1 1 1
74-3503 1 5 6
7 5 -1 94 0 2 5 1
CLAIM NO, 2 74 -5 1 2 -82 2 1 5 3
7 5 -2 06 6 1 7 2
74-3342 1 8 8
7 4 -3 8 1 8 2 7 0

7 4 -1 06 9 I
7 4 -3 5 2 1 2 1 2
7 5-1515 1 7 1
7 5 -2 2 83 2 0 3
7 5-1 12 9 1 3 1
75-1445 1 0 9
7 5 -4 36 1 1 8 7
7 4 -2 898 2 2
74-1810 2 8 2
SAIF CLAIM NO, HC 6 884 5 5 6
7 5-1011 3 0 7
7 4-4157 2 6 0
7 5 -0 2 0 2 7 1
7 4 -3 5 03 1 5 6
74-4344 2 0 1

7 4 -2 2 1 6 4 2
7 4 -7 6 8 2 4 8
75-1062 3 3
73-120 AND 74-2853 3 0 3
7 4-3145 4 9
74-753 1 3 0
7 5 -3 6 9 AND 75 -2 25 1 2 7 4

-3 1 9



NAME WCB CASE NUMBER PAGE

NELSON, MARION L. 7 5 -1 2 5 3 2 8 3
NIMSIC, ESTHER 7 5 -4 8 6 7 3
NISH1MURA, AKIRA 75-2679 2 6 4
NORGARD, MINNIE M. 7 5 -9 92 1 4 1
NORRIS, WILLIAM 7 5-1719 2 4 3
O’ BRYANT, JACK W. 7 5 -1 8 8 0 1 5 5
OLSON, CONAN 7 4 -2 9 3 1 AND 7 5 -3 3 6 5 1 0 2
PADDEN, HAROLD M. , JR, 7 4—4168 3 1
PADDOCK, DONNA 7 5 -2 2 3 6 1 4 0
PARKER, ALFRED 7 4 -1 9 74 2 4
PARMENTER, RUBY 7 4 -2 83 3 2 1 7
PARMENTER, RUBY 74-2833 2 7 1
PEARSON, PATRICIA 7 5 -2 6 03 2 9 2
PECK, CH-ARLES L, SAIF CLAIM NO. B 53689 2 3
PETERSON, DONALD 7 4 -3 6 54 2 3 9
PETERSON, EDWIN E, 7 5-31 16 3 0 0
PIERCE, ROBERT J, 7'5 -2 0 4 5 2 3 3
PLANCK, JAMES H. SAIF CLAIM NO. C 4 8 7 5 1
POTTER, JOHN R. 74-1982 1 6
POWELL, STEPHAN L, 7 5—49 2 4 6
PRATER, JERRY L, 7 4 -3 3 9 8 1 4 6
PRESSEL, CLINTON 74-4374 7 6
PRETTYMAN, JOSEPHUS J, 7 5 -2 8 6 1 2 5 3
PRINCE, HELEN M, 7 5 -1 2 84 AND 7 5 -16 7 9 2 5 6
PRINCE, HELEN M, 7 5 -1 284 AND 7 5 -16 7 9 2 6 7

REA, REKKA 74-2284 1 7 0
REYNOLDS, GENEVIEVE E, SAIF CLAIM NO. BB 100466 5 7
ROBERTS, DAVID H, 7 5 -2 5 88 2 8 4
ROBERTS, HARRY W, 74-2173 3 4
ROBUCK, LESTER CLAIM NO. E 4 2 iCC 7 2 2 1 9 RG 2 4 1
ROGERS, WALTER 7 5 -1 6 3 1 9 2
ROGOWAY, TED I, 7 5 —4 6 1 9 2 1 6
ROHDE, HARRY 7 5 -2 6 0 1 6 5
ROHRS, JO ANN 7 5 -1 669 3 2
ROTHAUGE, RUDOLF E, 74-3917 5 8

SCHOONOVER, EDNA 7 5 -7 4 3
> 77

SCHULTZ, DONNA 7 5-159 3 9
SEYMOUR, RAYMOND 75-722 5 9
SEYMOUR, RAYMOND 75-722 1 7 7
SHANKLIN, NORMAN J, 7 5 -1 9 3 6 AND 7 5 -19 3 5 2 1 3
SHANKLIN, NORMAN J, 7 5 -1 9 3 6 AND 7 5 -19 3 5 2 8 9
SHORT, HARLEY 7 5 -3 87 2 1 2 0
SHORT, HARLEY 7 5 -3 872 2 9 5

SMITH, DARRELL P, 74-3879 5 5
SMITH, IVAN B, 73-4103 2 5 2
SMITH, JAMYE C, 7 5 -1 3 2 0 1 9 9
SMITH, JANET G. 7 4 -3 2 96 AND 7 4 -3 3 4 5 1 2 7
SMITH, KERRY SAIF CLAIM NO. PC 101474 1 8 7

SORBER, ARTHUR 7 4-4128 2 7 3
SPRIGGS, CHARLES L, 7 5-2140 2 1 1
(STECKLEY) MARLENE WILSON 7 5 -8 2 1 2 7 6
STEVENS, RICHARD E, 7 5 -2 53 6 2 8 5
STILWELL, ODUS 7 4—4193 3 0 5
STINER, DOREEN V, 7 5-2103 1 4 5
STINSON, WANDA SUE 7 5-619 9 5
STOPPLEWORTH, GLADYS M, 7 5 -6 9 8 5 1
STRONG, HARRY A, SAIF CLAI M NO. DC 1 4 8 4 8 8 2 2 4

-3 2 0 -



NAME WCB CASE NUMBER PAGE

TAYLOR, TED E# SAIF CLAIM NO, SC 2874 24 1 1
TEMPLE, JAMES 7 4 —44 56 7

TEMPLETON, AL 7 4 -3 039 2 6
THOMPSON, BERNIE 74 -4 062 AND 74 -4 639 2 9
THOMPSON, GORDON 6 5-68 1 6
THOMPSON, JOE 7 4 -4 1 2 3 AND 74-4124 1 2
THURSTON, ROBERT 7 5 -2 5 4 7
TLUSTY, CHARLES 7 5 -1 4 3 4 5

TOMPKINS, THOMAS B. 7 5 -4 99 2 9
VANDERPOOL, KATHE RINE 7 4 -4 5 1 7 -E 1 2
VANDOLAH, HELEN B. CLAIM NO, 8 7 C M 1 1 972 Z 1 6
VELASQUEZ,' DONNA 7 4 -2 998 4

VRASPIR, RAY SAIF CLAI M NO. A 7 3 8 1 1 0 1 2

WADE, LONNIE O, 7 4 -2 5 0 8 3

WAITS, WILMA SAIF CLAIM NO, A 80 1 099
WALKER, BETTY JEAN 7 5 -1 2 0 1
WAYT, EUGENE M, AND ORA M, 7 4-4157 2 6
WEBB, JULIAN 7 4 -3 9 3 4 -E AND 7 4 -3 86 3 1 7
WEBB, YVONNE 7 4 -3 9 6 9 -E 1 0
WEBSTER, SHARON S. 7 5 -2 3 79 1 I
WEBSTER, SHARON S, 7 5 -2 3 7 9 1 6
WHITE, IRENE A. 75-1862 1 9
WHITE, MARY 7 5 -1 07 0 I 6

WICKLANDER, GORDON 7 5 -4 00 7

WILKE RSON, CHARLIE 7 5 -2 6 2 5 3 0
WILLIAMS, GEORGE 7 4 -4 537 7

WILSON, MARLENE (STECKLEY) 75-821 2 7
WINGFIELD, NEV1A M. 7 5 -3 4 3 1 8

WINTERS, NOBLE 7 4 -4 7 09 2 8
WISHERD, WILLIAM 7 5 -1 787 2 5
WOODS, NEIL 7 4 —4384 6

WRIGHT, DAVID A. 7 4 -1 9 09 1 5

YOES, JACK P, 7 4 -1 82 6 1 5
YOUNG, PAUL 7 5 -1 2 02 1 0

ZARBANO, S, TONY 7 5-1 10 1 2 0
ZWIRNER, DIANA 7 5 -3 05 1 8

9
2
5
0
8
5
1
3
1

2
7
4
4

6
4
5
0
3
6
0
6
0
6

1
2
2
6
1
6
8
1
1

0
8

5
5
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