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CASE N00 75-2547 

ROBERT THURSTON, CLAIMANT 
POZZI, WIL.SON AND ATCHISON, 

CL.Al MANT' S ATTVS 0 

DEPT0 .OF JUSTICE 0 DEFENSE ATTY• 
ORDER OF DISMISSAL 

JANUARY 2, 1976 

A REQUEST FOR REVIEW 0 HAVING BEEN DUL.Y FILED WITH THE 

WORKMEN'S COMPENSATION BOARD IN THE ABOVE ENTITL.ED MATTER BY 
THE CL.AIMANT 1 AND SAID REQUEST FOR REVIEW NOW HAVING BEle:N WITH

DRAWN, 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW 
PENQING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF 
THE REFEREE IS FINAL BY OPERATION OF LAW 0 

WCB CASE NO .. 75-354 

BRENDA S. GRISSO, CLAIMANT 
FRANKLIN 0 BENNETT 0 OFELT AND JOL.LES 9 

CL.Al MANT' S ATTYS 0 

PHILIP A 0 MONGRAIN 0 DEFENSE ATTY 0 

ORDER OF DISMISSAL 

JANUARY 2, 1976 

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE 

WORKMEN'S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY 
THE EMPLOYER 0 AND SAID REQUEST FOR REVIEW NOW HAVING BEEN 
WITHDRAWN, 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW 
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF 
THE REFEREE IS FINAL BV OPERATION OF LAW0 

WCB CASE NOO 74-1069 

RAYMOND MADISON.., CLADMANT 
VANDENBERG AND BRANDSNESS 0 

CLAIMANT'S ATTYS 0 

COLLINS, FERRIS AND VELURE 0 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY EMPLOYER 

JANUARY 2, 1976 

REVIEWED BY COMMISSIONERS MOORE AND SLOAN• 

THE EMPL.OYER REQUESTS BOARD REVIEW OF THE REFEREE'S 
ORDER WHICH HELD THAT CLAIMANT'S OCTOBER 20, 1969 INJURY WAS 
COMPENSABLE AND AWARDED CLAIMANT 12 8 DEGREES FOR 4 0 PER CENT 

UNSCHEDULED LOWER ABDOMINAL DISABILITY0 

-1 -

WCB CASE NO. 75-2547 JANUARY 2, 1976

ROBERT THURSTON, CLAIMANT
POZZl,  ILSON AND ATCHISON.
claima t s attys.

DEPT. OF JUSTICE, DEFENSE ATTY,
ORDER OF DISMISSAL

A REQUEST FOR REVIE , HAVING BEEN DULY FILED  ITH THE
 ORKMEN* S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY
THE CLAIMANT, AND SAID REQUEST FOR REVIE NO HAVING BEEN  ITH
DRA N,

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIE NO 
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF
THE REFEREE. IS FINAL BY OPERATION OF LA ,

WCB CASE NO. 75-354 JANUARY 2, 1976

BRENDA S. GRISSO, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,
CLAIMANT'S ATTYS. ->

PHILIP A. MONGRAIN, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR REVIE , HAVING BEEN DULY FILED  ITH THE
 ORKMEN* S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY
THE EMPLOYER, AND SAID REQUEST FOR REVIE NO HAVING BEEN
 ITHDRA N,

It is th r for ord r d that th r qu st for r vi w now
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF
THE REFEREE IS FINAL BY OPERATION OF LA .

WCB CASE NO. 74-1069 J ANUARY 2, 1976

RAYMOND MADISON, CLAIMANT
VANDENBERG AND BRANDSNESS,
CLAIMANT'S ATTYS.

COLLINS, FERRIS AND VELURE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY EMPLOYER

R vi w d by commission rs moor and sloan.
The EMPLOYER REQUESTS BOARD REVIE OF THE REFEREE'S

ORDER  HICH HELD THAT CLAIMANT S OCTOBER 2 0 , 1 96 9 INJURY  AS
COMPENSABLE AND A ARDED CLAIMANT 128 DEGREES FOR 4 0 PER CENT
UNSCHEDULED LO ER ABDOMINAL DISABILITY.
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WAS INJURED WHILE RIDING A HORSE - THE SADDLE HORN 
STRUCK HIM IN THE GROIN. CLAIMANT SAW DR. KATULe A UROLOGIST, AP
PROXIMATELY ONE MONTH LATER COMPLAINING OF GENITAL PROBLEMS• DR• 

KATUL FELT CLAIMANT HAD PEYRONIE' S DISEASE ( SCAR TISSUE AT THE BASE 
OF THE PENIS)• DRe KATUL INDICATED IN HIS FIRST REPORT OF JANUARY 
I 5 • I 9 7 0 THAT PEYRONIE" S DISEASE IS ASSOCIATED WITH TRAUMA TO THE 
PENIS AND HE FELT THAT WHEN CLAIMANT HIT THE SADDLE HORN IT PROB
ABLY LED TO HEMATOMA THAT BECAME FIBROTICe 

CLAIMANT"S CLAIM WAS CLOSED ON MARCH 27 1 1970 1 WITH NO 

AWARD FOR EITHER TEMPORARY TOTAL DISABILITY OR PERMANENT PARTIAL 
DISABILITY• 

ON AUGUST 2 0 • I 97 3 1 DRe RUDD" S REPORT INDICATED CLAIMANT• S 
PROSTRATE PROBLEM APPEARED TO BE SECONDARY TO HIS ACCIDENT AND 
THAT THIS PROBLEM MADE IT IMPOSSIBLE FOR CLAIMANT TO DO ANY HEAVY 
LIFT'ING OR TO RIDE IN BUMPY VEHICLES• THE CLAIM WAS THEN CLOSED 
BY A DETERMINATION ORDE_R MAILED SEPTEMBER 12 1 1973 WHEREBY CLAIM

ANT WAS AWARDED SOME TIME LOSS AND 4 8 DEGREES FOR I 5 PER CENT 
-UNSCHEDULED LOW ABDOMINAL DISABILITY• 

AT THE REQUEST OF THE EMPLOYER• DR• PORTO, A UROLOGIST, 
EXAMINED CLAIMANT - HIS DIAGNOSIS WAS RECURRENT PROSTATITIS AND 
PEYRONIE• S DISEASE BUT HE DID NOT FEEL THESE PROBLEMS WERE RELATED 
TO THE INDUSTRIAL ACCIDENT• 

THE REFEREE FOUND THAT ONE OF CLAIMANT" S PROBLEMS WAS FRE
QUENCY OF URINATION WHICH HAS PERSISTED SINCE THE OCTOBER I 969 
INCIDENT• CLAIMANT HAD TRIED SEVERAL JOBS BUT WAS UNABLE TO SUC
CEED BECAUSE OF THE, NEED FOR FREQUENT URINATION• THE REFEREE 
FOUND THAT LIFTING AND STRAINING WORSENED CL,<>;IMANT" S PROBLEM, AS 
DID DRIVING A VEHICLE. CLAIMANT HAS A HIGH SCHOOL EDUCATION ( GED) 
PLUS_ ONE AND HALF YEARS AT OTl 1 STUDYING IN DIESEL MECHANICS, HOW
EVER, MOST OF HIS ADULT WORKING LIFE HAD BEEN AS A RANCH HAND AND 

IN EQUIPMENT OPERATION, INCLUDING TRUCKS ANO TRACTORS• 

• THE REFEREE CONCLUDED THAT THE DEFENDANT" S CROSS-APPEAL 
CONTENDING THAT PEYRONIE' S DISEASE AND PROSTATITIS WERE NOT RELA
TED TO THE ACCIDENT, SHOULD BE DENIED AS THE WEIGHT OF THE EVIDENCE 
WAS THAT CLAIMANT'S -PRESENT PHYSICAL CONDITION IS THE RESULT OF 
A COMPENSABLE INJURY SUFFERED ON OCTOBER 2 0 1 196 9 • 

DR. RUDD, IN HIS AUGUST 7 1 197 4· REPORT INFERRED THAT CLAIM
ANT WAS MEDICALLY STATIONARY AS OF JUNE 197 4 • THE REFEREE CON
CLUDED THAT CLAIMANT WAS ENTITLED TO TEMPORARY TOTAL DISAB'ILITY, 
LESS TIME WORKED• TO JUNE 1974 - ALSO CLAIMANT WAS ENTITLED TO 
CONTINUED INJURY RELATED MEDICAL CARE, WHETHER STATIONARY OR NOT, 
UNDER ORS 656.245• HE DIRECTED THE EMPLOYER TO PAY FOR SUCH MEDI
CAL TREATMENT IF. IT HAD NOT DONE SO• 

0N THE ISSUE OF THE EXTENT OF PERMANENT DISABILITY, HAVING 
DETERMINED THAT CLAIMANT WAS MEDICALLY STATIONARY, THE REFEREE 
FOUND THAT THE MEDICAL EVIDENCE INDICATED CLAIMANT SHOULD AVOID 
HEAVY OR BUMPY WORK A 0ND THAT HIS URINARY FREQUENCY WAS A HANDI
CAP TO CLAIMANT• S RE,TURN- TO THE LABOR MARKET. TAKING INTO ACCOUNT 

HIS AGE 1 EDUCATION, TRAINING AND ADAPTABILITY TOGETHER WITH THE 
RESIDUAL OF HIS INJURY 0 THE REFEREE CONCLUDED THAT CLAIMANT HAD 
LOST APPROXIMATELY 4 0 PER CENT OF HIS WAGE EARNING CAPACITY 0 

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE• THE BOARD FEELS THAT DR 0 RUDD'S 

Claima t was i jured while ridi g a horse the saddle hor 

STRUCK HIM IN THE GROIN. CLAIMANT SA DR. KATUL, A UROLOGIST, AP
PROXIMATELY ONE MONTH LATER COMPLAINING OF GENITAL PROBLEMS, DR.
KATUL FELT CLAIMANT HAD PEYRONIE S DISEASE (SCAR TISSUE AT THE BASE
OF THE PENIS) , DR, KATUL INDICATED IN HIS FIRST REPORT OF JANUARY
1 5 , 1 9 7 0 THAT PEYRONIE S DISEASE IS ASSOCIATED  ITH TRAUMA TO THE
PENIS AND HE FELT THAT  HEN CLAIMANT HIT THE SADDLE HORN IT PROB
ABLY LED TO HEMATOMA THAT BECAME FIBROTIC,

Cl im nt s cl im w s closed on m rch 27, 1970, with no

A ARD FOR EITHER TEMPORARY TOTAL DISABILITY OR PERMANENT PARTIAL
DISABILITY,

On AUGUST 2 0 , 1 973 , DR, RUDD S REPORT I ND 1CATE D C LA I MANT1 S

PROSTRATE PROBLEM APPEARED TO BE SECONDARY TO HIS ACCIDENT AND
THAT THIS PROBLEM MADE IT IMPOSSIBLE FOR CLAIMANT TO DO ANY HEAVY
LIFTING OR TO RIDE IN BUMPY VEHICLES, THE CLAIM  AS THEN CLOSED
BY A DETERMINATION ORDER MAILED SEPTEMBER 1 2 , 1 97 3  HEREBY CLAIM
ANT  AS A ARDED SOME TIME LOSS AND 48 DEGREES FOR 15 PER CENT
UNSCHEDULED LO ABDOMINAL DISABILITY.

At THE REQUEST OF THE EMPLOYER, DR, PORTO, A UROLOGIST,
EXAMINED CLAIMANT HIS DIAGNOSIS  AS RECURRENT PROSTATITIS AND
peyro ie s disease but he did  ot feel these problems were related
TO THE INDUSTRIAL ACCIDENT,

The REFEREE FOUND THAT ONE OF CLAIMANT S PROBLEMS  AS FRE
QUENCY OF URINATION  HICH HAS PERSISTED SINCE THE OCTOBER 1969
INCIDENT, CLAIMANT HAD TRIED SEVERAL JOBS BUT  AS UNABLE TO SUC
CEED BECAUSE OF THE NEED FOR FREQUENT URINATION, THE REFEREE
FOUND THAT LIFTING AND STRAINING  ORSENED CLAIMANT S PROBLEM, AS
DID DRIVING A VEHICLE, CLAIMANT HAS A HIGH SCHOOL EDUCATION ( GED)
PLUS ONE AND HALF YEARS AT OTI, STUDYING IN DIESEL MECHANICS, HO 
EVER, MOST OF HIS ADULT  ORKING LIFE HAD BEEN AS A RANCH HAND AND
IN EQUIPMENT OPERATION, INCLUDING TRUCKS AND TRACTORS.

, The referee co cluded that the defe da t s cross appeal
CONTENDING THAT PEYRONIE S DISEASE AND PROSTATITIS  ERE NOT RELA
TED TO THE ACCIDENT, SHOULD BE DENIED AS THE  EIGHT OF THE EVIDENCE
 AS THAT CLAIMANT S PRESENT PHYSICAL CONDITION IS THE RESULT OF
A COMPENSABLE INJURY SUFFERED ON OCTOBER 2 0 , 1 969.

Dr. RUDD, IN HIS AUGUST 7 , 1 97 4 REPORT INFERRED THAT CLAIM
ANT  AS MEDICALLY STATIONARY AS OF JUNE 1 97 4 . THE REFEREE CON
CLUDED THAT CLAIMANT  AS ENTITLED TO TEMPORARY TOTAL DISABILITY,
LESS TIME  ORKED, TO JUNE 1 974 ALSO CLAIMANT  AS ENTITLED TO
CONTINUED INJURY RELATED MEDICAL CARE,  HETHER STATIONARY OR NOT,
UNDER ORS 6 5 6.2 4 5 . HE DIRECTED THE EMPLOYER TO PAY FOR SUCH MEDI
CAL TREATMENT IF IT HAD NOT DONE SO.

On THE ISSUE OF THE EXTENT OF PERMANENT DISABILITY, HAVING

DETERMINED THAT CLAIMANT  AS MEDICALLY STATIONARY, THE REFEREE
FOUND THAT THE MEDICAL EVIDENCE INDICATED CLAIMANT SHOULD AVOID
HEAVY OR BUMPY  ORK AND THAT HIS URINARY FREQUENCY  AS A HANDI
CAP TO CLAIMANT S RE,TURN TO THE LABOR MARKET. TAKING INTO ACCOUNT
HIS AGE, EDUCATION, TRAINING AND ADAPTABILITY TOGETHER  ITH THE
RESIDUAL OF HIS INJURY, THE REFEREE CONCLUDED THAT CLAIMANT HAD
LOST APPROXIMATELY 4 0 PER CENT OF HIS  AGE EARNING CAPACITY.

The BOARD, ON DE NOVO REVIE , CONCURS IN THE FINDINGS AND
CONCLUSIONS OF THE REFEREE. THE BOARD FEELS THAT DR, RUDD S
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IS ENTITLED TO As MUCH WEIGHT AS THAT OF DR 0 PORTO ALTHOUGH 
T'HE LATTER MAY HAVE HAD MORE EXPERIENCE AND IS BOARD CERTIFIED 
WHILE DR 0 RUDD WAS NOT BOARD CE~TIFIED AS OF JANUARY 1975 0 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 17 • 1975 IS AFFIRMED0 

CLAIMANT'S ATTORNEY IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONNECTION W.TH THIS BOARD REVIEW, THE 
SUM ~F 3 0 0 DOLLARS, PAYABLE BY THE EMPLOYER. 

WCB CASE NO0 75-693 

DALVIN EHRMANTROOT, CLAIMANT 
MULbER 1 MORROW AND MCCREA, 

CLAIMANT' s ATTvs. 
DEPT• OF JUSTICE, DEFENSE ATTV1 

REQUEST FOR REVIEW BY SAIF 

JANUARY 2, 1976 

REVIEWED BY COMMISSIONERS MOORE AND SLOAN 0 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVI.EW BY THE 
BOARD OF THE REFEREE'S ORDER WHICH RE·MANDED TO IT CLAIMANT'S 
CLAIM FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS PROVIDED BY 
LAW UNTIL CLOSURE IS AUTHORIZED PURSUANT TO ORS 6 5 6 • 2 6 8 1 AND 
AWARDED CLAIMANT'S ATTORNEY A FEE OF 8 0 0 D0LLARS 0 

CLAIMANT, A 2 9 YEAR OLD CONSTRUCTION CARPENTER JOURNEYMAN, 
COMMENCED WORKING FOR THE EMPLOYER IN MID-OCTOBER, 1972 • CLAIM
ANT ALLEGED THAT WHILE CUTTING STANDING PILINGS WITH A CHAIN SAW 
HE BEGAN TO HAVE ACHING LOW BACK MUSCLES WHICH HE ATTRIBUTED TO 
THIS WORK 1 HE FIRST SAW A CHIROPRACTOR WHO MASSAGED AND 'POPPED" 
CLAIMANT'S BACK_- SUBSEQUENTLY, CLAIMANT HAD INFLUENZA AND WAS 
OFF WORK FOR MORE THAN A WEEK 0 WHEN HE RETURNED TO WORK HE WAS 
LAVING AND CUTTl~G DECKING WHICH INVOLVED CARRYING THE DECKING 
WHILE CARRYING A 2. 0 FOOT LONG PIECE OF DECKING, HE ALLEGED HIS 
BACK WENT OUT AND AFTER THAT HE COULD NOT COMPLETE THE JOB 1 

HE ALLEGES IT WAS DIFFICULT FOR HIM TO BEND ANO Ll~T THE 
DECKING AND WHEN HE DID so, IT CAUSED HIM CONSIDERABLE TROUBLE 
ARISING TO A STANDING POSITION 0 A FELL,.0W WORKER OBSERVED CLAIM
ANT CUTTING PILINGS WITH THE SAW - HE WORKED WITH CLAIMANT ABOUT 
2 0 DAYS BUT HE IS NOT SURE WHETHER ANY OF, THIS PERIOD WAS SUBSE
QUENT TO D.ECEMBER 1 0 

. THE CONSTRUCTION SUPERINTENDENT TESTIFIED THAT THERE WAS 
NO ORAL OR WRITTEN REPORT OF ANY JOB INJURY UNTIL THE FORM 801 WAS 
RECEIVED ON DECEMBER 16 1 1974 0 , THE EVIDENCE INDICATES THAT CLAIM
ANT LOST SOME TIME FROM WORK BETWEEN THE ALLEGED INCIDENT IN 
OCTOBER AND DECEMBER 13 1 1974 0 

DR 0 SCHACHNER EXAMINED CLAIMANT ANO SUBMITTED A WRITTEN 
REPORT TO THE.REFERRING DOCTOR _9N MARCH 24 1 1975. 

THE REFEREE FOUND THE CLAIM TO BE COMPENSABLE BUT WITH 
CONSIDERABLE MISGIVINGS 0 AS TO CLAIMANT'S CREDIBILITY 0 THE REFEREE 
RELIED PRIMARILY ON THE TESTIMONY OF MR 1 TERWILLIGER WHO WAS 
WORKING WITH CLAIMANT ON THE DECK CUTTING, MOVING AND NAILING DOWN 
THE DECKING0 HE WAS _N0T 9 HOWEVER, ON THE SAME WORK CREW AS 

-3-

OPINldN IS ENTITLED TO As MUCH  EIGHT AS THAT OF DR, PORTO ALTHOUGH

THE latt r may hav had mor  xp ri nc and is board c rtifi d
 HILE DR, RUDD  AS NOT BOARD CERTIFIED AS OF JANUARY 1 975,

ORDER
The order of the referee dated july 17, 1975 is affirmed.

Claima t* s attor ey is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE
SUM OF 3 0 0 DOLLARS, PAYABLE BY THE EMPLOYER,

WCB CASE NO, 75-693 JANUARY 2, 1976

DALVIN EHRMANTROUT, CLAIMANT
MULbER, MORRO AND MCCREA,
CLAIMANT* S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY SAIF

R vi w d by commission rs moor and sloan.
Th stat accid nt insuranc fund r qu sts r vi w by th 

board of th r f r  * s ord r which r mand d to it claimant’s
claim for acc ptanc and paym nt of comp nsation as provid d by
l w UNTIL CLOSURE IS AUTHORIZED PURSUANT to ORS 6 5 6,26 8 , AND
A ARDED CLAIMANT S ATTORNEY A FEE OF 800 DOLLARS,

Claima t, a 29 year old co structio carpe ter jour eyma ,
COMMENCED  ORKING FOR THE EMPLOYER IN MID-OCTOBER, 1 9 72 . CLAIM
ANT ALLEGED THAT  HILE CUTTING STANDING PILINGS  ITH A CHAIN SA 
HE BEGAN TO HAVE ACHING LO BACK MUSCLES  HICH HE ATTRIBUTED TO
THIS  ORK. HE FIRST SA A CHIROPRACTOR  HO MASSAGED AND 'POPPED*
CLAIMANT S BACK. SUBSEQUENTLY, CLAIMANT HAD INFLUENZA AND  AS
OFF  ORK FOR MORE THAN A  EEK,  HEN HE RETURNED TO  ORK HE  AS
LAYING AND CUTTING DECKING  HICH INVOLVED CARRYING THE DECKING
 HILE CARRYING A 20 FOOT LONG PIECE OF DECKING, HE ALLEGED HIS
BACK  ENT OUT AND AFTER THAT HE COULD NOT COMPLETE THE JOB.

He ALLEGES IT  AS DIFFICULT FOR HIM TO BEND AND LIFT THE
DECKING AND  HEN HE DID SO, IT CAUSED HIM CONSIDERABLE TROUBLE
ARISING TO A STANDING POSITION. A FELLO  ORKER OBSERVED CLAIM
ANT CUTTING PILINGS  ITH THE SA HE  ORKED  ITH CLAIMANT ABOUT
2 0 DAYS BUT HE IS NOT SURE  HETHER ANY OF THIS PERIOD  AS SUBSE
QUENT TO DECEMBER 1 .

THE CONSTRUCTION SUPERINTENDENT TESTIFIED THAT THERE  AS

NO ORAL OR  RITTEN REPORT OF ANY JOB INJURY UNTIL THE FORM 80 1  AS
RECEIVED ON DECEMBER 1 6 , 1 9 7 4 . THE EVIDENCE INDICATES THAT CLAIM
ANT LOST SOME TIME FROM  ORK BET EEN THE ALLEGED INCIDENT IN
OCTOBER AND DECEMBER 1 3 , 1 974.

Dr. schach er exami ed clai

REPORT TO THE REFERRING DOCTOR ON

The referee fou d the claim

CONSIDERABLE MISGIVINGS AS TO CLAI
RELIED PRIMARILY ON THE TESTIMONY
 ORKING  ITH CLAIMANT ON THE DECK
THE DECKING. HE  AS NOT, HO EVER

MANT AND SUBMITTED A  RITTEN
MARCH 2 4 , 1 9 75 .

TO BE COMPENSABLE BUT  ITH
MANT* S CREDIBILITY. THE REFEREE
OF MR. TER ILLIGER  HO  AS
CUTTING, MOVING AND NAILING DO N
, ON THE SAME  ORK CRE AS
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DURING THE TIME CLAIMANT WAS CUTTING THE PILINGS• TERWIL
LIGER TESTIFIED THAT ON THE LAST DAV CLAIMANT WORKED, CLAIMANT HAO 

TOLD HIM THAT HE HAD 'BUGGERED HIS BACK•' THE REFEREE CONCLUDED 
THE CLAIM WAS COMPENSABLE, BASED UPON THIS TESTIMONY• 

THE BOARD 1 ON DE NOVO REVIEW, FINDS IT DIFFICULT TO UNDERSTAND 

WHY THE REFEREE GAVE SO MUCH WEIGHT TO THE TESTIMONY OF MR• TERWIL

LIGER - IT WAS BASED, SOLELY, ON STATEMENTS MADE TO HIM BY THE 

CLAIMANT, WHOM THE REFEREE FOUND TO BE LACKING IN CREDIBILITY. THE 

BOARD IS BOTHERED BY THE ABSENCE OF ANY MEDICAL REPORTS IN THE RE

CORD OR ANY EXPLANATION FOR THEIR ABSENCE 0 CLAIMANT WAS EXAMINED 

BY DR• SCHACHNER TO WHOM HE HAD BEEN REFERRED BY DR 0 THOMASHEFSKY 
AND CLAIMANT HAD TESTIFIED THAT HE SAW A CHIROPRACTOR ABOUT THE 
LATTER PART OF NOVEMBER 1972, BUT NO REPORTS WERE RECEIVED FROM 

ANY OF THESE PHYSICIANS. 

THE BOARD CONCLUDES THAT REPORTS, NOT HAVING BEEN OFFERED, 
MUST NOT HAVE BEEN FAVORABLE TO CLAIMANT'S CONTENTIONS• 

THE BOARD FURTHER CONCLUDES THAT THE CLAIMANT'S CREDIBILITY 
LEAVES MUCH TO BE DESIRED AND IT IS NOT CONVINCED THAT CLAIMANT 

SUFFERED A COMPENSABLE INJURY. 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 25 1 1975 IS REVERSED• 

SAIF CLAIM NO. A 801099 

WILMA WAITS, CLAIMANT 
DEPT. OF JUSTICE, DEFENSE ATTY. 
OWN MOTION PROCEEDING REFERRED 

FOR HEARING 

JANUARY 2, 1976 

0N JULY 23 1 1975 CLAIMANT REQUESTED THE BOARD TO EXERCISE 
ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 AND REOPEN HER 

CLAIM FOR AN INDUSTRIAL INJURY WHICH SHE SUFFERED ON MAY 3 0, 1 96 o. 

CLAIMANT HAD SUFFERED A CERVICAL SPINE FRACTURE OF THE ODON
TOID PROCESS, WITH A FRACTURE OF THE ENDS OF THE 8TH AND 9TH RIBS• 

THE CLAIM WAS CLOSED ON JULY 2 4, 196 1 WITH AN AWARD OF 2 I AND 

THREE FOURTHS DEGREES FOR 1 5 PER CENT LOSS OF FUNCTION OF AN ARM 
FOR UNSCHEDULED .DISABILITY. 

AFTER A REHEARING, A DETERMINATION ORDER, MAILED OCTOBER 1 8, 
1 961, GRANTED CLAIMANT AN ADDITIONAL 1 0 PER CENT MAKING A TOTAL 
AWARD OF 2 5 PER CENT LOSS FUNCTION OF AN ARM FOR UNSCHEDULED DIS

ABILITY• 

THE CLAIMANT HAS FURNISHED THE BOARD MEDICAL REPORTS AND 
OPINIONS FROM DR 0 ROCKEY AND DR• COHEN• THE. FUND FURNISHED THE 

BOARD A REVIEW OF CLAIMANT'S MEDICAL HISTORY BY DR• PARCH ER AND 
EXPRESSED ITS OPINION THAT CLAIMANT'S PRESENT STATUS AND CONDITION 

IS FROM AN UNDERLYING METABOLIC CONDITION WHICH HAS NO RELATION
SHIP TO HER 1960 INJURY OR THE TREATMENT SHE RECEIVED FOR SUCH 

INJURY• 

THE BOARD CONCLUDES THAT THE MATTER OF WHETHER CLAIMANT" S 
PRESENT CONDITION IS RELATED TO HER MAY 3 0 1 196 0 INJURY SHOULD 
BE REFERRED TO THE HEARINGS DIVISION WITH INSTRUCTIONS TO HOLD A 

-4-

CLAIMA T DURI G THE TIME CLAIMA T WAS CUTTI G THE PILI GS. TERWIL
LIGER TESTIFIED THAT O THE LAST DAY CLAIMA T WORKED, CLAIMA T HAD
TOLD HIM THAT HE HAD T BUGGERED HIS BACK. * THE REFEREE CO CLUDED
THE CLAIM WAS COMPE SABLE, BASED UPO THIS TESTIMO Y.

Th BOARD, O DE  OVO REVIEW, FI DS IT DIFFICULT TO U DERSTA D
WHY THE REFEREE GAVE SO MUCH WEIGHT TO THE TESTIMO Y OF MR. TERWIL
LIGER IT WAS BASED, SOLELY, O STATEME TS MADE TO HIM BY THE
CLAIMA T, WHOM THE REFEREE FOU D TO BE LACKI G I CREDIBILITY. THE
BOARD IS BOTHERED BY THE ABSE CE OF A Y MEDICAL REPORTS I THE RE
CORD OR A Y EXPLA ATIO FOR THEIR ABSE CE. CLAIMA T WAS EXAMI ED
BY DR. SCHACH ER TO WHOM HE HAD BEE REFERRED BY DR. THOMASHEFSKY
A D CLAIMA T HAD TESTIFIED THAT HE SAW A CHIROPRACTOR ABOUT THE
LATTER PART OF  OVEMBER 1 972 , BUT  O REPORTS WERE RECEIVED FROM
A Y OF THESE PHYSICIA S.

The BOARD CO CLUDES THAT REPORTS,  OT HAVI G BEE OFFERED,
MUST  OT HAVE BEE FAVORABLE TO CLAIMA T S CO TE TIO S.

►

The BOARD FURTHER CONCLUDES THAT THE CLAIMANT S CREDIBILITY
LEAVES MUCH TO BE DESIRED AND IT IS NOT CONVINCED THAT CLAIMANT
SUFFERED A COMPENSABLE INJURY.

ORDER
The ORDER OF THE REFEREE DATED JULY 2 5 , 1 9 7 5 IS REVERSED.

SAIF CLAIM NO. A 801099 JANUARY 2, 1976

WILMA WAITS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
O N MOTION PROCEEDING REFERRED
FOR HEARING

On July 23, 1975 cl im nt requested the bo rd to exercise

ITS OW MOTIO JURISDICTIO PURSUA T TO ORS 6 56.2 7 8 A D REOPE HER
CLAIM FOR A I DUSTRIAL I JURY WHICH SHE SUFFERED O MAY 3 0 , 1 96 0.

Claimant had suff r d a c rvical spin fractur of th odon
to d PROCESS, WITH A FRACTURE OF THE E DS OF. THE 8 TH A D 9 TH RIBS.
THE CLAIM WAS CLOSED O JULY 2 4 , 1 96 1 WITH A AWARD OF 2 1 A D
THREE FOURTHS DEGREES FOR 15 PER CE T LOSS OF FU CTIO OF A ARM
FOR U SCHEDULED DISABILITY.

Aft r a r h aring, a d t rmination ord r, mail d Octob r is,
196 1 , GRA TED CLAIMA T A ADDITIO AL 10 PER CE T MAKI G A TOTAL
AWARD OF 2 5 PER CE T LOSS FU CTIO OF A ARM FOR U SCHEDULED DIS
ABILITY.

Th claimant has furnish d th board m dical r ports and
OPI IO S FROM DR. ROCKEY A D DR. COHE . THE. FU D FUR ISHED THE
BOARD A REVIEW OF CLAIMA T S MEDICAL HISTORY BY DR. PARCHER A D
EXPRESSED ITS OPI IO THAT CLAIMA T S PRESE T STATUS A D CO DITIO 
IS FROM A U DERLYI G METABOLIC CO DITIO WHICH HAS  O RELATIO 
SHIP TO HER 1 96 0 I JURY OR THE TREATME T SHE RECEIVED FOR SUCH
I JURY.

Th board conclud s that th matt r of wh th r claimant’s
PRESENT CONDITION IS RELATED TO HER MAY 3 0 , 1 96 0 INJURY SHOULD
BE REFERRED TO THE HEARINGS DIVISION  ITH INSTRUCTIONS TO HOLD A
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AND TAKE EVIDENCE ON THE ISSUE OF WHETHER CLAIMANT• S CON
DITION AT THE PRESENT TIME IS RELATED TO HER i°"96 0 INJURY OR THE 
TREATMENT SHE RECEIVED FOR THAT INJU_RY. 

UPON CONCLUSION OF THE HEARING, THE REFEREE SHALL CAUSE A 
TRANSCRIPT OF THE PROCEEDING TO BE PREPARED AND SUBMITTED TO THE 

BOARD TOGETHER WITH HIS RECOMMENDATIONS ON THE ISSUE "BEFORE HIM• 

IT Is so ORDERED. 

WCB CASE NO. 75-1201 

BETTY'J EAN WALKER, CLAIMANT 
HAROLD w. ADAMS 1 CLAIMANT• S ATTY0 

DEPT0 OF JUSTICE, DEFENSE ATTYe 
REQldEST FOR REVIEW BY CLAIMANT 

JANUARY 2, 1976 

REVIEWED BY COMMISSIONERS MOORE AND SLOAN. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE . .- S ORDER WHICH DIRECTED IT TO ACCEPT CLAIMANT• S CLAIM, 

PROVIDE CLAIMANa BENEFITS TO WHICH SHE IS ENTITLED BY LAW AND 
AWARDED CLAIMANT Ir S ATTORNEY A FEE OF 8 0 0 DOLLARS 0 

CLAIMANT SUFFERED A FRACTURE OF HER LEFT LEG ON FEBRUARY 2 0, 
1975 Aa APPROXIMAT·ELY 5-15 P.M. WHILE WALKING FROM THE MARION 
COUNTY SHERIFF• S OFFICE TO HER CAR• CLAIMANT HAD BEEN EMPLOYED 
FOR SEVERAL YEARS IN THE SHERIFF• S OFFICE AS A DEPUTY SHERIFF, 
CLERK-MATRON lie THE ISSUE. BEFORE THE REFEREE WAS WHETHER OR NOT 
CLAIMANT WAS A • POLICE OFFICER• AND, THEREFORE, ENTITLED TO THE 

EXCEPTION TO THE • GOING AND COMING• RULE. 

CLAIMANT WAS REQUIRED TO TAKE AN OATH OF' OFFICE, SHE WAS 
CHARGED WITH LAW ENFORCEMENT RESPONSIBIL!TIES INCLUDING HAVING 

THE AUTHORITY TO MAKE ARRESTS AND SERVE CIVIL PROCESS• SHE ALSO 
COULD ISSUE WARRANTS OF ARRESTS AND TAKE CUSTODY OF PRISONERS 0 

HER GENERAL WORKING HOURS WERE 8 Ae M 0 TO 5 Pe Me I HOWEVER, SHE 
WAS y ON CALL• 24 HOURS A DAV AND SHE GENERALLY WORE HER UNIFORM• 

No PRIVATE PARKING WAS PROVIDED FOR CLAIMANT OR FOR ANY OTHER 
PERSONNEL IN THE SHERIFF.- S OFFICE• CLAIMANT USUALLY PARKED ON ONE 

OF THE PARKING PLACES ON THE STREET• WHEN CLAIMANa LEFT WORK 
SHE WAS NOT REQUIRED TO ADVISE THE SHERIFF.- S OFFICE OF HER WHERE

ABOUTS, HOWEVER, IF SHE WAS CALLED AND WAS AT HOME SHE WAS EX
PECTED TO GO ON DUTY IN WHATEVER CAPACITY WAS REQUIRED AT THAT 

TIME• IN THE PAST YEARS CLAIMANT HAD PARTICIPATED IN SEVERAL 
EMERGENCIES DURING HER .. OFF DUTY. HOURS. 

THE REFE-REE FOUND THIS TO BE A CASE OF FIRST IMPRESSION IN 
·OREGON AND 1 IN A WELL WRITTEN OPINION 0 CITED CASES IN WHICH RULINGS 
HAD BEEN MADE ON FACTS SIMILAR TO THOSE IN THIS INSTANT CASE •. 

THE REFEREE CONCLUDED THAT CLAIMANT WAS A 'POLICE OFFICER' 
FOR THE PURPOSE OF APPLYING THE VARIOUS CASES WHICH HE CITED IN 

HIS OPINION AND ORDER 0 THE REFEREE FURTHER CONCLUDED THAT CLAIM
ANT'S INJURY WAS IN THE COURSE AND SCOPE OF HER EMPLOYMENT BECAUSE 
SHE WAS IN UNIFORM AND WAS SUBJECT TO A 24 HOUR DUTY CALL AND 
THESE WERE THE CONTROLLING ELEM ENTS 0 

THE BOARD, ON DE NOVO REVIEW, BELIEVES THAT THE REFEREE HAS 
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HEARING AND TAKE EVIDENCE ON THE ISSUE OF WHETHER CLAIMANT' S CON
DITION AT THE PRESENT TIME IS RELATED TO HER 1 96 0 INJURY OR THE
TREATMENT SHE RECEIVED FOR THAT INJURY.

Upo co clusio of the heari g, the referee shall cause a
TRANSCRIPT OF THE PROCEEDING TO BE PREPARED AND SUBMITTED TO THE
BOARD TOGETHER WITH HIS RECOMMENDATIONS ON THE ISSUE BEFORE HIM.

It is so ordered.

WCB CASE NO. 75-1201 JANUARY 2, 1976

BETTY JEAN WALKER, CLAIMANT
HAROLD  . ADAMS, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by commissio ers moore a d sloa .

The state accide t i sura ce fu d requests board review of
THE REFEREE S ORDER  HICH DIRECTED IT TO ACCEPT CLAIMANT S CLAIM,
PROVIDE CLAIMANT BENEFITS TO  HICH SHE IS ENTITLED BY LA AND
A ARDED CLAIMANT S ATTORNEY A FEE OF 800 DOLLARS.

Claimant suff r d a fractur of h r l ft l g on F bruary 20,
1 9 7 5 AT APPROXIMATELY 5 -1 5 P. M. WHILE WALKING FROM THE MARION
COUNTY SHERIFF S OFFICE TO HER CAR. CLAIMANT HAD BEEN EMPLOYED
FOR SEVERAL YEARS IN THE SHERIFF S OFFICE AS A DEPUTY SHERIFF,
CLERK-MATRON II. THE ISSUE BEFORE THE REFEREE WAS WHETHER OR NOT
CLAIMANT WAS A POLICE OFFICER AND, THEREFORE, ENTITLED TO THE
EXCEPTION TO THE GOING AND COMING RULE.

ClaiMANT WAS REQUIRED TO TAKE AN OATH OF OFFICE, SHE WAS

CHARGED WITH LAW ENFORCEMENT RESPONSIBILITIES INCLUDING HAVING
THE AUTHORITY TO MAKE ARRESTS AND SERVE CIVIL PROCESS. SHE ALSO
COULD ISSUE WARRANTS OF ARRESTS AND TAKE CUSTODY OF PRISONERS.
HER GENERAL WORKING HOURS WERE 8 A. M. TO 5 P. M, , HOWEVER, SHE
WAS 'ON CALL 24 HOURS A DAY AND SHE GENERALLY WORE HER UNIFORM.

No PRIVATE PARKING WAS PROVIDED FOR CLAIMANT OR FOR ANY OTHER
PERSONNEL IN THE SHERIFF S OFFICE. CLAIMANT USUALLY PARKED ON ONE
OF THE PARKING PLACES ON THE STREET. WHEN CLAIMANT LEFT WORK
SHE WAS NOT REQUIRED TO ADVISE THE SHERIFF S OFFICE OF HER WHERE
ABOUTS, HOWEVER, IF SHE WAS CALLED AND WAS AT HOME SHE WAS EX
PECTED TO GO ON DUTY IN WHATEVER CAPACITY WAS REQUIRED AT THAT
TIME. IN THE PAST YEARS CLAIMANT HAD PARTICIPATED IN SEVERAL
EMERGENCIES DURING HER 'OFF DUTY' HOURS.

The referee fou d this to be a case of first impressio i 
OREGON AND, IN A WELL WRITTEN OPINION, CITED CASES IN WHICH RULINGS
HAD BEEN MADE ON FACTS SIMILAR TO THOSE IN THIS INSTANT CASE.

Th r f r  conclud d that claimant was a 'polic offic r'
FOR THE PURPOSE OF APPLYING THE VARIOUS CASES WHICH HE CITED IN
HIS OPINION AND ORDER. THE REFEREE FURTHER CONCLUDED THAT CLAIM
ANT S INJURY  AS IN THE COURSE AND SCOPE OF HER EMPLOYMENT BECAUSE
SHE WAS IN UNIFORM AND WAS SUBJECT TO A 24 HOUR DUTY CALL AND
THESE WERE THE CONTROLLING ELEMENTS.

The BOARD, ON DE NOVO REVIEW, BELIEVES THAT THE REFEREE HAS
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MADE A VERY COMPREHENSIVE STUDY OF THE SPECIFIC QUESTION BEFORE 
HIM, TO-WIT - WAS CLAIMANT A • POLICE OFFICER• AND 1 IF S0 1 WAS 

HER INJURY COMPENSABLE AS EXCEPTION TO THE • GOING AND COMING• RULE 
IN OREGON? THE BOARD AFFIRMS AND ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 5 1 1975 IS AFFIRMED• 

CLAIMANT• S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY• S 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 

OF 4 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

SAIF CLAIM NO. HC 142897 JANUARY 2, 1976 

STEPHEN L. BOZAK, CLAIMANT 
OWN MOTION OE:r"ERMINATION 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON AUGUST 26 1 1968• 
THE INJURIES SUFFERED TO HIS HEAD AND RIGHT ARM WERE MINOR AND 

HEALED WITH NO RESIDUAL DISABILITY - HOWEVER, THE INJURY TO CLAIM
ANT'S LEFT LOWER LEG WAS MORE SEVERE.· IT EVENTUALLY HEALED AND 
THE CLAIM WAS CLOSED BY _DETERMINATION ORDER MAILED MARCH 18 1 

1969 WHICH AWARDED CLAIMANT SOME TIME LOSS BUT 'NO PERMANENT PAR-. 

TIAL DISABILITY• 

THE FUND REOPENED THE CLAIM FOR TREATMENT TO RELIEVE CHRONIC 
INFECTION ON THE SCAR TISSUE ON THE ANTERIOR SHIN• ON JUNE 16 1 1 972 

DR• STRONG EXCISED THE SCAR, SINUS TRACT AND OSTEOPHYTE AND 1 ON 

AUGUST 8 1 1975 1 PERFORMED A SPLIT-THICKNESS SKIN GRAFT FROM THE 

LEFT THIGH TO THE ULCERATED SCAR• COMPLETE HEALING NOW HAS TAKEN 
PLACE AND THE CLAIM IS READY TO BE CLOSED ALTHOUGH THERE IS A 
POSSIBILITY CLAIMANT MAY HAVE TROUBLE IN "THE FUTURE• 

THE MEDICAL REPORTS WERE SUBMITTED TO THE EVALUATION DIVI
SION OF THE BOARD WHICH WAS REQUESTED TO GIVE ITS ADVISORY RATING 
OF CLAIMANT• S DISABILITY• 

BASED UPON THE ADVISORY RATING RECEIVED, THE BOARD AWARDS 
THE FOLLOWING COMPENSATION UNDER ITS OWN MOTION JURISDICTION PU~
SUANT TO ORS 6 5 6 • 2 7 8 -

ORDER 

CLAIMANT IS AWARDED TEMPORARY TOTAL DISABILITY COMPENSATION 
FROM JUNE 16 1 1 97 5 THROUGH SEPTEMBER 7 1 1975 AND IS AWARDED 13 • 5 
DEGREES OF THE MAXIMUM OF 135 DEGREES FOR LOSS OF THE LE FT FOOT• 
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MADE A VERY COMPREHENSIVE STUDY OF THE SPECIFIC QUESTION BEFORE
HIM, TO- IT  AS CLAIMANT A * POLICE OFFICER1 AND, IF SO,  AS
HER INJURY COMPENSABLE AS EXCEPTION TO THE * GOING AND COMING* RULE
IN OREGON? THE BOARD AFFIRMS AND ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE,

ORDER
The order of the referee dated august 5, 1975 is affirmed.

Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 4 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

SAIF CLAIM NO. HC 142897 JANUARY 2, 1976

STEPHEN L. BOZAK, CLAIMANT
O N MOTION DETERMINATION

Cl im nt SUSTAINED A COMPENSABLE INJURY ON AUGUST 2 6 , 1 96 8,
THE INJURIES SUFFERED TO HIS HEAD AND RIGHT ARM  ERE MINOR AND
HEALED  ITH NO RESIDUAL DISABILITY HO EVER, THE INJURY TO CLAIM
ANT* S LEFT LO ER LEG  AS MORE SEVERE, IT EVENTUALLY HEALED AND
THE CLAIM  AS CLOSED BY DETERMINATION ORDER MAILED MARCH 18,
1 96 9  HICH A ARDED CLAIMANT SOME TIME LOSS BUT NO PERMANENT PAR
TIAL DISABILITY,

The fu d reope ed the claim for treatme t to relieve chro ic
INFECTION ON THE SCAR TISSUE ON THE ANTERIOR SHIN. ON JUNE 16, 1972
DR. STRONG EXCISED THE SCAR, SINUS TRACT AND OSTEOPHYTE AND, ON
AUGUST 8 , 1 9 7 5 , PERFORMED A SPLIT-THICKNESS SKIN GRAFT FROM THE
LEFT THIGH TO THE ULCERATED SCAR, COMPLETE HEALING NO HAS TAKEN
PLACE AND THE CLAIM IS READY TO BE CLOSED ALTHOUGH THERE IS A
POSSIBILITY CLAIMANT MAY HAVE TROUBLE IN THE FUTURE,

The medical reports were submitted to the evaluatio divi

sion OF THE BOARD  HICH  AS REQUESTED TO GIVE ITS ADVISORY RATING
OF cl im nt s DISABILITY.

Based upo the advisory rati g received, the board awards
THE FOLLO ING COMPENSATION UNDER ITS O N MOTION JURISDICTION PUR
SUANT TO ORS 656.278

ORDER
Claima t is awarded temporary total disability compe satio 

FROM JUNE 1 6 , 1 97 5 THROUGH SEPTEMBER 7 , 1 97 5 AND IS A ARDED 13.5
DEGREES OF THE MAXIMUM OF 135 DEGREES FOR LOSS OF THE LEFT FOOT.
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CASE NO. 74-4667 

JACOB N. BECKMAN, CLAIMANT 
·pozz1, WILSON AND ATCHISON, 

CLAIMANT' s ATTYs. 
DEPT• OF JUSTICE, DEFENSE ATTY 8 

REQUEST FOR REVIEW BY CLAIMANT 

JANUARY.2, 1976 

REVIEWED BY COMMISSIONERS MOORE AND SLO~N• 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH AWARDED CLAIMANT 2 2 4 DEGREES FOR 7 0 PER CENT UNSCHEDULED 
DISABILITY AND ELIMINATED A' PREVIOUS AWARD OF 1 9 • 2 DEGREES FOR 1 0 
PER CENT LOSS OF THE RIGHT ARM 0 CLAIMANT CONTENDS HE IS IN THE 
'ODD-LOT' CATEGORY AND ENTITLED TO AN AWARD OF PERMANENT TOTAL 
DISABILITY• 

CLAIMANT WAS A 5 1 YEAR OLD FALLER WHEN HE SUFFERED A COM
PENSABLE INJURY ON. AUGUST 2 0, 197 3 WHICH RESULTED IN A COMPRESSION 
FRACTURE OF. THE 12TI-I DORSAL VERTEBRA, FRACTURES OF THE RIGHT 9TH, 
1 0TH, AND 11 TH RIBS AND PROBABLE CONTUSIONS OF THE LEFT LUNG, RIGHT 
KIDNEY AND THE LIVER 0 CLAIMANT WAS IMMEDIATELY HOSPITALIZED AND 
HAS BEEN UNDER THE CARE OF MANY DOCTORS SINCE THAT TIME 0 

)N FEBRUARY I 9 7 4 C-LAI MANT WAS ENROLLED AT THE DISABq .. lTY 
PREVENTION DIVISION WHERE HE WAS EXAMINED BY DR 0 TROMMALD AND 
GIVEN A PSYCHOLOGICAL EVALUATION BY DR 0 HICKMAN. THE BOARD REFERRED 
CLAIMANT TO THE DIVISION OF VOCATIONAL REHABILITATION IN FEBRUARY 
1974 AND ON SEPTEMBER 23, 1974 A DETERMINATION ORDER WAS MAILED 
AWARDING CLAIMANT 11 2 DEGREES FOR 3 5 PER CENT UNSCHEDULED DISA
BILITY TO HIS Low· BACK AND RIBS AND 1 9 • 2 DEGREES FOR 1 0 PER CENT 
LOSS OF THE. RIGHT ARM 0 

CLAIMANT HAS WORKED 'IN THE WOODS' SINCE HE WAS 1 5 YEARS 
OLD - FOR A PERIOD OF FOUR YEARS HE AL.SO WORKED AS A PAINTER• 

CLAIMANT CONTENDS HE IS UNABLE TO SIT IN ONE POSITION FOR A 
VERY LONG PERIOD AND IS UNABLE TO LIE ON HIS BACK OR HIS STOMACH -
HE IS UNABLE TO BEND OVER AND LIFT ANYTHING AND HE HAS PAIN WHICH 
IS INCREASED WITH EXERCISE, WHILE WORKING AS A FALLER, HE ALWAYS 
CARRIED HIS TOOLS, SUPPLIES AND EQUIPMENT WEIGHING APPROXIMATELY 
9 0 POUNDS - AT THE PRESENT TIME HE IS UNABLE TO LIFT MORE THAN 1 5 
OR 2 0 POUNDS W!THOUT INCREASING HIS PAIN. HE HAS A GOO'D GRIP IN HIS 
RIGHT HAND BUT THE REFLEXES OF HIS RIGHT ARM ARE IMPAIRED AND HIS 
FINGERS CRAMP0 

THE REFEREE FOUND THAT ALTHOUGH CLAIMANT HAS. BEEN AWARDED 
19 0 2. DEGREES FOR 1 0 PER CENT RIGHT ARM DISABILITY, THERE WAS NO 
EVIDENCE O,F ANY INJURY TO HIS RIGHT ARM - THAT DR 0 PASQUESI FOUND 
CLAIMANT'S RIGHT ARM COMPLAINTS WERE NO""'r CAUSALLY RELATED TO HIS 
COMPENSABLE INJURY0 11E CONCLUDED THAT THE RIGHT ARM AWARD WAS 
GRANTED IN ERROR AND SHOULD BE REVERSED 0 

W1TH RESPECT TO· CLAIMANT'S UNSCHEDULED DISABILITY, THE 
REFEREE I AFTER GIVING CONSIDERATION TO CLAIMANT'S AGE, EDUCATION, 
INTELLIGENCE, ADAPTABILITY AND PHYSICAL IMPAIRMENT RESULTING FROM 
HIS INJURY AND ALSO TO THE SIGNIFICANT PSYCHOPATHOLOGY WHICH WAS 

·LARGELY RELATED TO THE INJURY, FOUND CLAIMANT'S EARNING CAPACITY 
HAD BEEN IMPAIRED 7 0 PER CENT• THE REFEREE INCREASED CLAIMANT'S 
AWARD FOR UNSCHEDULED DISABILITY TO 2 2 4 DEGREES BUT. ELIMINATED 
THE 1 9 • 2 DEGREES FOR THE RIGHT ARM DISABILITY THEREBY MAKING A NET 
INCREASE OF 92 • 8 DEGREES 0 
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 CB CASE NO. 74-4667 J ANUARY 2, 1976

J ACOB N. BECKMAN, CLAIMANT
POZZI,  ILSON AND ATCHISON,
cl im nt s ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT

R vi w d by commission rs moor and sloan,
Th claimant r qu sts board r vi w of th r f r  * s ord r

 HICH A ARDED CLAIMANT 22 4 DEGREES FOR 70 PER CENT UNSCHEDULED
DISABILITY AND ELIMINATED A PREVIOUS A ARD OF 19,2 DEGREES FOR 10
PER CENT LOSS OF THE RIGHT ARM, CLAIMANT CONTENDS HE IS IN THE
*ODD LOT* CATEGORY AND ENTITLED TO AN A ARD OF PERMANENT TOTAL
DISABILITY,

Claima t was a si year old faller whe he suffered a com

pens ble INJURY ON AUGUST 2 0 , 1 973  HICH RESULTED IN A COMPRESSION
FRACTURE OF THE I2TH DORSAL VERTEBRA, FRACTURES OF THE RIGHT 9 TH,
10TH, AND 1 1 TH RIBS AND PROBABLE CONTUSIONS OF THE LEFT LUNG, RIGHT
KIDNEY AND THE LIVER, CLAIMANT  AS IMMEDIATELY HOSPITALIZED AND
HAS BEEN UNDER THE CARE OF MANY DOCTORS SINCE THAT TIME,

In FEBRUARY 1 9 74 CLAIMANT  AS ENROLLED AT THE DISABILITY
PREVENTION DIVISION  HERE HE  AS EXAMINED BY DR, TROMMALD AND
GIVEN A PSYCHOLOGICAL EVALUATION BY DR, HICKMAN. THE BOARD REFERRED
CLAIMANT TO THE DIVISION OF VOCATIONAL REHABILITATION IN FEBRUARY
1 9 74 AND ON SEPTEMBER 2 3 , 1 97 4 A DETERMINATION ORDER  AS MAILED
A ARDING CLAIMANT 112 DEGREES FOR 3 5 PER CENT UNSCHEDULED DISA
BILITY TO HIS LO BACK AND RIBS AND 19,2 DEGREES FOR 10 PER CENT
LOSS OF THE RIGHT ARM.

Claima t has worked * i the woods* si ce he was i s years

OLD FOR A PERIOD OF FOUR YEARS HE ALSO  ORKED AS A PAINTER.

Claima t co te ds he is u able to sit i o e positio for a

VERY LONG PERIOD AND IS UNABLE TO LIE ON HIS BACK OR HIS STOMACH
HE IS UNABLE TO BEND OVER AND LIFT ANYTHING AND HE HAS PAIN  HICH
IS INCREASED  ITH EXERCISE.  HILE  ORKING AS A FALLER, HE AL AYS
CARRIED HIS TOOLS, SUPPLIES AND EQUIPMENT  EIGHING APPROXIMATELY
90 POUNDS AT THE PRESENT TIME HE IS UNABLE TO LIFT MORE THAN 15
OR 2 0 POUNDS  ITHOUT INCREASING HIS PAIN. HE HAS A GOOD GRIP IN HIS
RIGHT HAND BUT THE REFLEXES OF HIS RIGHT ARM ARE IMPAIRED AND HIS
FINGERS CRAMP.

Th r f r  found that although claimant has b  n award d
19.2 DEGREES FOR 10 PER CENT RIGHT ARM DISABILITY, THERE  AS NO
EVIDENCE OF ANY INJURY TO HIS RIGHT ARM THAT DR. PASQUESI FOUND
cl im nt s RIGHT ARM COMPLAINTS  ERE NOT CAUSALLY RELATED TO HIS
COMPENSABLE INJURY. HjC CONCLUDED THAT THE RIGHT ARM A ARD  AS
GRANTED IN ERROR AND SHOULD BE REVERSED,

With respect to claima t s u scheduled disability, the
REFEREE, AFTER GIVING CONSIDERATION TO CLAIMANT'S AGE, EDUCATION,
INTELLIGENCE, ADAPTABILITY AND PHYSICAL IMPAIRMENT RESULTING FROM
HIS INJURY AND ALSO TO THE SIGNIFICANT PSYCHOPATHOLOGY  HICH  AS
LARGELY RELATED TO THE INJURY, FOUND CLAIMANT'S EARNING CAPACITY
HAD BEEN IMPAIRED 70 PER CENT. THE REFEREE INCREASED CLAIMANT'S
A ARD FOR UNSCHEDULED DISABILITY TO 2 2 4 DEGREES BUT ELIMINATED
THE 19.2 DEGREES FOR THE RIGHT ARM DISABILITY THEREBY MAKING A NET
INCREASE OF 92.8 DEGREES.
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BOARD, ON DE NOVO REVIEW, FINDS THAT THE EVIDENCE INDI

CATES CLAIMANT HAS BEEN ABLE TO DO QUITE A FEW THINGS OTHER THAN 

WORK SINCE HIS INJURY AND HAS MADE NO GREAT ATTEMPT TO SEEK EMPLOY

MENT - HOWEVER, THERE IS NO QUESTION THAT HE HAS LOST A SUBSTANTIAL 
PORTION OF HIS WAGE EARNING CAPACITY. THE BOARD CONCLUDES .. THAT 

THIS LOSS HAS BEEN ADEQUATELY COMPENSATED BY THE AWARD OF 2 2 4 DEGREES• 

ORDER 

THE ORDER OF THE REFEREE DATED MAY 29, 1975 IS AFFIRMED• 

WCB CASE NO. 73-2292 

VERNA BARNES, CLAIMANT 
COREY O BYLER AND REW, 

CLAIMANT'S ATTYS0 

DEPT• OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 2, 1976 

REVIEWED BY COMMISSIONERS MOORE AND SLOAN, 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 

WHICH DENIED HER CLAIM FOR AGGRAVATION• 

CLAIMANT HAD SUFFERED A COMPENSABLE ACCIDENT IN 196 8 • BY 

COMPROMISE 8 ENTERED ON APRIL 6, 197 2, CLAIMANT" S AWARD WAS IN

CREASED "TO 4 8 DEGREES FOR UNSCHEDULED DISABILITY AND 4 0 • 5 DEGREES 
FOR PARTIAL LOSS OF THE LEFT FOOT, 

THE ISSUE BEFORE THE REFEREE AT THE 1973 HEARING WAS WHETHER 

CLAIMANT'S DISC DEVELOP ME NT WAS AN AGGRAVATION OF TH IS 196 8 INJURY 

OR WHETHER THERE HAD BEEN AN INTERVENING INJURY, 

THE REFEREE FOUND THAT CLAIMANT" S BACK PROBLEMS DID NOT 
ARISE UNTIL 1 9·7 z AND THE LONG PASSAGE OF TIME FROM THE 196 8 INJURY 

TILL THE DATE THE DISC WAS DISCOVERED IN 1973 MADE IT DIFFICULT 

TO BELIEVE THERE WAS ANY CAUSAL· RELATIONSHIP• 

THE REFEREE CONCLUDED THAT CLAIMANT HAD NOT PROVEN SHE HAD 
PRECIPITATED THE COMMENCEMENT OF A DISC AT THE- TIME OF THE ORI

GINAL INJURY, HE FOUND IT MORE REASONABLE TO BELIEVE THAT IF THERE 

HAD BEEN COMPLAINTS OR INDICATIONS OF A LUMBAR SYNDROME DR 0 DONALD 

De SMITH, DR, DONALD Te SMITH, DR• STORINO AND DRe CHERRY WOULD 

HAVE DISCOVERED IT - ALL OF THESE DOCTORS HAD EXAMINED AND-OR 

TREATED CLAIMANT• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND

INGS AND CONCLUSIONS OF THE ·REFEREE• NO BRIEFS WERE FILED IN THIS 

CASE, HOWEVER, THE REFEREE" S OPINION AND ORDER VERY CLEARLY SETS 

FORTH THE ISSUES AND ADEQUATELY DISPOSES OF THEM, 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 10 1 197 5 JS AFFIRMED, 

-8-

The board, o de  ovo review, fi ds that the evide ce i di

c tes CLAIMANT HAS BEEN ABLE TO DO QUITE A FE THINGS OTHER THAN
 ORK SINCE HIS INJURY AND HAS MADE NO GREAT ATTEMPT TO SEEK EMPLOY
MENT HO EVER, THERE IS NO QUESTION THAT HE HAS LOST A SUBSTANTIAL
PORTION OF HIS  AGE EARNING CAPACITY. THE BOARD CONCLUDES THAT
THIS LOSS HAS BEEN ADEQUATELY COMPENSATED BY THE A ARD OF 2 2 4 DEGREES

ORDER
The order of the referee dated may 29, 1975 is affirmed.

WCB CASE NO. 73-2292 J ANUARY 2, 1976

VERNA BARNES, CLAIMANT
COREY, BYLER AND RE ,
claimant's ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by commissio ers moore a d sloa .

The claima t requests board review of the referee s order
 HICH DENIED HER CLAIM FOR AGGRAVATION.

Claima t had suffered a compe sable accide t i 1 96 8 . by
COMPROMISE, ENTERED ON APRIL 6 , 1 9 72 , CLAIMANT S A ARD  AS IN
CREASED TO 48 DEGREES FOR UNSCHEDULED DISABILITY AND 40.5 DEGREES
FOR PARTIAL LOSS OF THE LEFT FOOT.

The ISSUE BEFORE THE REFEREE AT THE 1 973 HEARING  AS  HETHER
CLAIMANT'S DISC DEVELOPMENT  AS AN AGGRAVATION OF THIS 1 9 6 8 INJURY
OR  HETHER THERE HAD BEEN AN INTERVENING INJURY.

The referee fou d that claima t s back problems did  ot
ARISE UNTIL 1 972 AND THE LONG PASSAGE OF TIME FROM THE 1 96 8 INJURY
TILL THE DATE THE DISC  AS DISCOVERED IN 1 97 3 MADE IT DIFFICULT
TO BELIEVE THERE  AS ANY CAUSAL RELATIONSHIP,

The REFEREE CONCLUDED THAT CLAIMANT HAD NOT PROVEN SHE HAD
PRECIPITATED THE COMMENCEMENT OF A DISC AT THE TIME OF THE ORI
GINAL INJURY. HE FOUND IT MORE REASONABLE TO BELIEVE THAT IF THERE
HAD BEEN COMPLAINTS OR INDICATIONS OF A LUMBAR SYNDROME DR. DONALD
D. SMITH, DR. DONALD T. SMITH, DR, STORINO AND DR. CHERRY  OULD
HAVE DISCOVERED IT ALL OF THESE DOCTORS HAD EXAMINED AND OR
TREATED CLAIMANT.

The board, o de  ovo review, affirms a d adopts the fi d
ings AND CONCLUSIONS OF THE REFEREE. NO BRIEFS  ERE FILED IN THIS
CASE, HO EVER, THE REFEREE'S OPINION AND ORDER VERY CLEARLY SETS
FORTH THE ISSUES AND ADEQUATELY DISPOSES OF THEM.

ORDER
Th ord r of th r f r  dat d jun io, 1975 is affirm d.
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CASE NO. 74-4448 

GERALD L. LEATON, CLAIMANT 
BABCOCK• ACKERMAN AND HANLON 1 

CLAIMANT• S ATTYS• 

DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 
CROSS REQUEST FOR REVIEW BY CLAIMANT 

JA_NUARY 2, 1976 

REVIEWED -BY COMMISSIONERS WILSON 1 MOORE AND SLOAN• 

THE STATE ACCIDENT INSURANCE FUND HAS REQUESTED BOARD REVIEW 
OF THAT PART OF A REFEREE'" S ORDER (I) SETTING ASIDE A DETERMINATION 
ORDER AND (2) ORDERING THE FUND TO PROVIDE CLAIMANT REHABILITATION;, 

THE CLAIMANT HAS REQUESTED BOARD REVIEW OF THAT PART OF THE 
ORDER GRANTING AN ATTORNEY'" S FEE PAYABLE OUT OF THE TIME LOSS COM

PENSATION - SEEKING INSTEAD, PENALTIES AND AN ATTORNEY,. S FEE PAY
ABLE BY THE STATE ACCIDENT INSURANCE FUND FOR ITS ALLEGEDLY UNREA
SONABLE CONDUCT IN PROCESSING CLAIMANT'" S CLAIM• 

CLAIMANT IS A NEW 25 YEAR OLD MAN WHO, WHILE EMPLOYED AT THE 
WEYERHAEUSER PLYWOOD MILL IN NORTH BEND, OREGON, SUFFERED AN 
INJURY TO HIS LEFT FOOT AND ANKLE FOR WHICH HE WAS AWARDED 2 0 DE
GREES FOR PARTIAL LOSS OF THE LE_FT FOOT ON AUGUST 2 3 1 197 1 • AS A 

CONSEQUENCE OF THE FOOT DISABILITY, CLAIMANT STUMBLED WHILE DES
CENDING A STAIRWAY AT HOME ABOUT FEBRUARY 1 1 1972 AND WRENCHED 
HIS BACK 1 CAUSING A HERNIATION OF THE NUCLEUS PULPOSUS OF .THE L4 -5 

INTERVERTEBRAL DISC. 

A LUMBAR .LAMINECTOMV WAS PERFORMED AN.D 1 ALTHOUGH HIS CON
DITION IMPROVED• A CHANGE OF OCCUPATIONS WAS RECOMMENDED• AFTER 
AN EVALUATION BY THE WORKMEN• S COMPENSATION BOARD'" S DISABILITY 
PREVl;;:NTION DIVISION STAFF 1 A PROGRAM OF VOCATIONAL REHABILITATION 
WAS AUTHORIZED BY THE WORKMEN• S COMPENSATION BOARD IN JUNE 1 197 2 
AND IMPLEMENTED UNDER THE BOARD'" S AUSPICES BY THE VOCATIONAL RE
HABILITAT.ION DIVISION OF THE DEPARTMENT OF HUMAN RESOURCES• THE 
PROGRAM CONSISTED OF SIX TERMS OF TRA.NING AT LANE COMMUNITY COL
LEGE. CLAIMANT EARNED AN ASSOCIATE DEGREE IN BUSINESS MANAGEMENT 
IN DECEMBER• 1 973 • WHILE ATTENDING COLLEGE AND FOR AWHILE AFTER
WARDS, HE WORKED FOR HOLIDAY INNS AS A DESK CLERK - AUDITOR. HOW
EVER• HE FOUND THE PAV IN THAT POSITION - 2 • 7 5 DOLLARS PER f-'!OUR
UNSATISFACTORY1 AND HE LOOKED FOR OTHER 1 BETTER PAVING MANAGEMENT 
TRAINEE POSITIONS• HE CONTACTED FIRST NATIONAL BANK1 SEVERAL Fl
NANCE COMPANIES AND J 0 C 0 PENNEY BUT WAS NOT ACCEPTED• HE THEN 
GAVE UP LOOKING FOR A BUSINESS MANAGEMENT POSITION AND INSTEAD, 
RETURNED TO A LABORING POSITION FABRICATING ROOF TRUSSES FOR WOOD 
COMPONENTS COMPANY OF EUGENE, IN APRIL 1974 1 AT A WAGE OF 4 1 09 
DOLLARS PER HOURa · 

WHILE SO EMPLOYED ON MAY 2 0 1 19 74 1 HE SUFFERED ANOTHER LOW 
. BACK INJURY, CAUSING A HERNIATED NUCLEUS PULPOSUS OF THE INTERVER
TEBRAL DISC AT LS -St• ON MAY 2 4 1 A LUMBAR LAMINECTOMY WAS AGAIN 
PERFORMED• HIS TREAT.ING .PHYSICIAN, DR 0 ARTHUR HOCKEY, FELT HE 
SHOULD DEFINITELY NOT RETURN TO HEAVY LABOR AGAIN AND THOUGHT THAT 
THE VOCATIONAL REHABIL.ITATION DIVISION SHOUL.D HEL.P HIM WITH FURTHER 
SCHOOLING SO THAT HE WOUL.D NOT RETURN TO HEAVY LABOR AGAIN. 

0N AUGUST 2 2 0 1 9 7 4 0 , CLAIMANT CONTACTED A LOCAL VOCATIONAL 
REHABILITATION DIVISION OFFICE WHERE IT WAS QUICKLY DECIDED, AL
THOUGH CLAIMANT HAD ALREADY BEEN VOCATIONALLY REHABILITATED ONCE, 
THAT BECAUSE CLAIMAN_T WISHED TO BE MORE INDEPENDENT AND SELF-
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WCB CASE NO. 74-4448 JANUARY 2, 1976

GERALD L. LEATON, CLAIMANT
BABCOCK, ACKERMAN AND HANLON,
claimant s ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY SAIF
CROSS REQUEST FOR REVIE BY CLAIMANT

Reviewed by commissio ers wilso , moore a d slOa ,

The state accide t i sura ce fu d has requested board review
OF THAT PART OF A REFEREE S ORDER (I) SETTING ASIDE A DETERMINATION
ORDER AND (2) ORDERING THE FUND TO PROVIDE CLAIMANT REHABILITATION,

Th claimant has r qu st d board r vi w of that part of th 
ORDER GRANTING AN ATTORNEY'S FEE PAYABLE OUT OF THE TIME LOSS COM
PENSATION SEEKING INSTEAD, PENALTIES AND AN ATTORNEY S FEE PAY
ABLE BY THE STATE ACCIDENT INSURANCE FUND FOR ITS ALLEGEDLY UNREA
SONABLE CONDUCT IN PROCESSING CLAIMANT S CLAIM,

Claima t is a  ew 25 year old ma who, while employed at the

 EYERHAEUSER PLY OOD MILL IN NORTH BEND, OREGON, SUFFERED AN
INJURY TO HIS LEFT FOOT AND ANKLE FOR  HICH HE  AS A ARDED 2 0 DE
GREES FOR PARTIAL LOSS OF THE LEFT FOOT ON AUGUST 2 3 , 1 97 1 , AS A
CONSEQUENCE OF THE FOOT DISABILITY, CLAIMANT STUMBLED  HILE DES
CENDING A STAIR AY AT HOME ABOUT FEBRUARY 1 , 1 972 AND  RENCHED
HIS BACK, CAUSING A HERNIATION OF THE NUCLEUS PULPOSUS OF THE L4 -5
INTERVERTEBRAL DISC,

A LUMBAR LAMINECTOMY  AS PERFORMED AND, ALTHOUGH HIS CON
DITION IMPROVED, A CHANGE OF OCCUPATIONS  AS RECOMMENDED, AFTER
AN EVALUATION BY THE  ORKMEN'S COMPENSATION BOARD S DISABILITY
PREVENTION DIVISION STAFF, A PROGRAM OF VOCATIONAL REHABILITATION
 AS AUTHORIZED BY THE  ORKMEN S COMPENSATION BOARD IN JUNE, 1972
AND IMPLEMENTED UNDER THE BOARD S AUSPICES BY THE VOCATIONAL RE
HABILITATION DIVISION OF THE DEPARTMENT OF HUMAN RESOURCES, THE
PROGRAM CONSISTED OF SIX TERMS OF TRAINING AT LANE COMMUNITY COL
LEGE. CLAIMANT EARNED AN ASSOCIATE DEGREE IN BUSINESS MANAGEMENT
IN DECEMBER, 1 973 .  HILE ATTENDING COLLEGE AND FOR A HILE AFTER
 ARDS, HE  ORKED FOR HOLIDAY INNS AS A DESK CLERK AUDITOR. HO 
EVER, HE FOUND THE PAY IN THAT POSITION 2.7 5 DOLLARS PER HOUR
UNSATISFACTORY, AND HE LOOKED FOR OTHER, BETTER PAYING MANAGEMENT
TRAINEE POSITIONS. HE CONTACTED FIRST NATIONAL BANK, SEVERAL FI
NANCE COMPANIES AND J. C. PENNEY BUT  AS NOT ACCEPTED. HE THEN
GAVE UP LOOKING FOR A BUSINESS MANAGEMENT POSITION AND INSTEAD,
RETURNED TO A LABORING POSITION FABRICATING ROOF TRUSSES FOR  OOD
COMPONENTS COMPANY OF EUGENE, IN APRIL 1974, AT A  AGE OF 4,09
DOLLARS PER HOUR.

Whil so  mploy d on may 20, 1974, h suff r d anoth r low

BACK INJURY, CAUSING A HERNIATED NUCLEUS PULPOSUS OF THE INTERVER
TEBRAL DISC AT L5-S1. ON MAY 24, A LUMBAR LAMINECTOMY  AS AGAIN
PERFORMED. HIS TREATING PHYSICIAN, DR, ARTHUR HOCKEY, FELT HE
SHOULD DEFINITELY NOT RETURN TO HEAVY LABOR AGAIN AND THOUGHT THAT
THE VOCATIONAL REHABILITATION DIVISION SHOULD HELP HIM  ITH FURTHER
SCHOOLING SO THAT HE  OULD NOT RETURN TO HEAVY LABOR AGAIN.

On AUGUST 2 2 , 1 97 4 ," CLAIMANT CONTACTED A LOCAL VOCATIONAL
REHABILITATION DIVISION OFFICE  HERE IT  AS QUICKLY DECIDED, AL
THOUGH CLAIMANT HAD ALREADY BEEN VOCATIONALLY REHABILITATED ONCE,
THAT BECAUSE CLAIMANT  ISHED TO BE MORE INDEPENDENT AND SELF-
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THAN THE FIRST TRAINING PROGRAM PERMITTED, AND BECAUSE 
HE HAD HAD ANOTHER INJURY FOLLOWING THE FIRST PROGRAM 1 THAT THE 

VOCATIONAL REHABILITATION DIVISION WOULD SPONSOR HIM, REGARDLESS 
OF THE WORKMEN" S COMPENSATION BOARD" S ELIGIBILITY DECISION, FOR 
SIX TERMS OF TRAINING AT THE UNIVERSITY OF OREGON TO EARN A BACHELOR" S 

DEGREE IN ACCOUNTING• 

ON AUGUST 2 7, 197 4, THE VOCATIONAL REHABILITATION DIVISION 
SENT A NOTIFICATION OF REFERRAL FOR VOCATIONAL REHABILITATION TO 

THE WORKMEN" S COMPENSATION BOARD AND, WITHOUT WAITING FOR THE 
BOARD TO DECIDE WHETHER CLAIMANT WAS VOCATIONALLY HANDICAPPED 

OR NOT, WROTE A VOCATIONAL REHABILITATION TRA_INING PLAN ON SEPTEM

BER 9, 197 4 UNDER WHICH CLAIMANT ENROLLED AS A STUDENT AT THE 

UNIVERSITY OF OREGON• UNDER THIS PROGRAM CLAIMANT'S TUITION, BOOKS 

AND INCIDENTAL EXPENSES WERE PROVIDED BY THE VOCATIONAL REHABILI

TATION DIVISION BUT CLAIMANT RECEIVED NO STIPEND FOR LIVING EXPENSES. 

IN THE MEANTIME, ON SEPTEMBER 5 1 197 4 1 THE STATE ACCIDENT 
INSURANCE FUND SOLICITED DRe HOCKEY" S OPINION ON WHETHER CLAIMANT'S 

CONDITION WAS MEDICALLY STATIONARY• DRe HOCKEY" S REPLY INDICATED 
CLAIMANT WAS MEDICALLY STATIONARY WHEN HE SAW HIM ON AUGUST 22, 
1974 AND THAT HE WAS ABLE TO START SCHOOL, ALTHOUGH THE RECORD 

IS NOT COMPLETELY CLEAR ON THIS POINT, IT APPEARS THAT THE STATE 
ACCIDENT INSURANCE FUND THEN SOUGHT, IN ACCORDANCE WITH OAR 436 -Gt -
050(1} (B} AND (2) 1 A "MEDICALLY STATIONARY DATE" FROM THE WORK

MEN'S COMPENSATION BOARD, ANTICIPATING CLAIMANT'S ENROLLMENT IN 
AN AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION• ON SEPTEMBER 
17 1 1974 1 A MEDICALLY STATIONARY DATE OF AUGUST 22 1 1974 WAS ESTAB

LISHED BY USE OF A WORKMEN'S COMPENSATION BOARD FORM LETTER t 2 5 5 

WHICH INDICATED TO THE STATE ACCIDENT INSURANCE FUND THAT ALTHOUGH 
THE CLAIMANT'S CONDITION WAS MEDICALLY STATIONARY, THE CLAIM RE

MAINED IN AN OPEN STATUS AND THE CLAIMANT WAS ENTITLED TO FURTHER 

TIME LOSS BENEFITS BECAUSE -

" (X) THE WORKER HAS NOT COMPL.ETED OR BEEN TER
MINATED FROM HIS AUTHORIZED COURSE OF VOCATIONAL 

REHABILITATION•••' 

THE CLAIMANT W-AS NOT ACTUALLY ENROLLED IN A BOARD AUTHORIZED 
PROGRAM OF VOCATIONAL REHABILITATION BUT THE WORKMEN'S COMPEN

SATION BOARD WAS CONSIDERING HIS ELIGIBILITY BECAUSE OF THE VOCA

TIONAL REHABILITATION DIVISION REFERRAL AND DR• HOCKEY'S LETTER OF 
AUGUST 2 2, 197 4 AND THE FORM 8 02 DATED AUGUST 2 8, 197 4 WHICH SUG
GESTED THAT CLAIMANT NEEDED VOCATIONAL REHABILITATION ON ACCOUNT 

OF THE INJURY IN QUESTION, 

A COPY OF THE WORKMEN'S COMPENSATION BOARD'S FORM 1255, 
WAS SENT TO CLAIMANT AND FROM IT HE ASSUMED THE WORKMEN'S COM

PENSATION BOARD HAD FOUND HIM ELIGIBLE FOR VOCATIONAL REHABILITA

TION ASSISTANCE AND THAT HE WOUL.D THEREFORE RECEIVE TIME LOSS 
BENEFITS WHILE ATTENDING SCHOOL• 

fN RESPONSE TO THE VOCATIONAL REHABILITATION DIVISION REFERRAL 
OF AUGUST 27 1 1 974, RUSS CARTER, AN ASSISTANT VOCATIONAL REHABILI

TATION COORDINATOR IN THE BOARD" S DISABILITY PREVENTION DIVISION, 
EVALUATED CLAI MANT 1 S .NEED FOR VOCATIONAL REHABILITATION, HE CON
CLUDED THAT BECAUSE CL.AIMANT HAD AL.READY LEARNED AND POSSESSED 
SUFFICIENT BUSINESS MANAGEMENT SKILLS TO SECURE ENTRY LEVEL EM

PLOYMENT IN THAT FIELD, THAT HE WAS NOT VOCATIONALLY HANDICAPPED 

WITHIN THE MEANINGOFOAR436-61-005(4)• ON OCTOBER 3, 1974 HE 
ADVISED THE VOCATIONAL REHABILITATION DIVISION THAT CLAIMANT WAS 

NOT ELIGIBLE FOR AN 'AUTHORIZED PROGRAM OF VOCATIONAL REHABILITA

TION' AND THAT THE BOARD WOULD NOT SPONSOR THE VOCATIONAL REHABILI

TATION DIVISION PROGRAM. 

-t 0-

SUFFICIENT THAN THE FIRST TRAINING PROGRAM PERMITTED, AND BECAUSE
HE HAD HAD ANOTHER INJURY FOLLO ING THE FIRST PROGRAM, THAT THE
VOCATIONAL. REHABILITATION DIVISION  OULD SPONSOR HIM, REGARDLESS
OF THE  ORKMEN S COMPENSATION BOARD S ELIGIBILITY DECISION, FOR
SIX TERMS OF TRAINING AT THE UNIVERSITY OF OREGON TO EARN A BACHELOR S
DEGREE IN ACCOUNTING,

On AUGUST 2 7 , 1 974 , THE VOCAT IONAL R E HAB I LI TATI ON D IV I S I ON
SENT A NOTIFICATION OF REFERRAL FOR VOCATIONAL REHABILITATION TO
THE  ORKMEN S COMPENSATION BOARD AND,  ITHOUT  AITING FOR THE
BOARD TO DECIDE  HETHER CLAIMANT  AS VOCATIONALLY HANDICAPPED
OR NOT,  ROTE A VOCATIONAL REHABILITATION TRAINING PLAN ON SEPTEM
BER 9 , 1 9 7 4 UNDER  HICH CLAIMANT ENROLLED AS A STUDENT AT THE
UNIVERSITY OF OREGON, UNDER THIS PROGRAM CLAIMANT S TUITION, BOOKS
AND INCIDENTAL EXPENSES  ERE PROVIDED BY THE VOCATIONAL REHABILI
TATION DIVISION BUT CLAIMANT RECEIVED NO STIPEND FOR LIVING EXPENSES.

In THE MEANTIME, ON SEPTEMBER 5 , 1 974 , THE STATE ACCIDENT
INSURANCE FUND SOLICITED DR. HOCKEY S OPINION ON  HETHER CLAIMANT' S
CONDITION  AS MEDICALLY STATIONARY. DR. HOCKEY' S REPLY INDICATED
CLAIMANT  AS MEDICALLY STATIONARY  HEN HE SA HIM ON AUGUST 22 ,
1 97 4 AND THAT HE  AS ABLE TO START SCHOOL. ALTHOUGH THE RECORD
IS NOT COMPLETELY CLEAR ON THIS POINT, IT APPEARS THAT THE STATE
ACCIDENT INSURANCE FUND THEN SOUGHT, IN ACCORDANCE  ITH OAR 4 3 6 -6 1
050 ( 1 ) ( B) AND (2), A MEDICALLY STATIONARY DATE' FROM THE  ORK
MEN'S COMPENSATION BOARD, ANTICIPATING CLAIMANT'S ENROLLMENT IN
AN AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION. ON SEPTEMBER
1 7 , 1 97 4 , A ME DICALLY STATIONARY DATE OF AUGUST 2 2 , 1 9 74  AS ESTAB
LISHED BY USE OF A  ORKMEN* S COMPENSATION BOARD FORM LETTER 12 55
 HICH INDICATED TO THE STATE ACCIDENT INSURANCE FUND THAT ALTHOUGH
THE CLAIMANT'S CONDITION  AS MEDICALLY STATIONARY, THE CLAIM RE
MAINED IN AN OPEN STATUS AND THE CLAIMANT  AS ENTITLED TO FURTHER
TIME LOSS BENEFITS BECAUSE

(X) THE  ORKER HAS NOT COMPLETED OR BEEN TER
MINATED FROM HIS AUTHORIZED COURSE OF VOCATIONALREHABILITATION...

Th claimant was not actually  nroll d in a board authoriz d
PROGRAM OF VOCATIONAL REHABILITATION BUT THE  ORKMEN S COMPEN
SATION BOARD  AS CONSIDERING HIS ELIGIBILITY BECAUSE OF THE VOCA
TIONAL REHABILITATION DIVISION REFERRAL AND DR. HOCKEY* S LETTER OF
AUGUST 2 2 , 1 97 4 AND THE FORM 8 02 DATED AUGUST 28, 1974  H ICH SUG
GESTED THAT CLAIMANT NEEDED VOCATIONAL REHABILITATION ON ACCOUNT
OF THE INJURY IN QUESTION.

A COPY OF THE  ORKMEN S COMPENSATION BOARD S FORM 1 2 5 5 ,
 AS SENT TO CLAIMANT AND FROM IT HE ASSUMED THE  ORKMEN1 S COM
PENSATION BOARD HAD FOUND HIM ELIGIBLE FOR VOCATIONAL REHABILITA
TION ASSISTANCE AND THAT HE  OULD THEREFORE RECEIVE TIME LOSS
BENEFITS  HILE ATTENDING SCHOOL.

In RESPONSE TO THE VOCATIONAL REHABILITATION DIVISION referr l

OF AUGUST 2 7 , 1 97 4 , RUSS CARTER, AN ASSISTANT VOCATIONAL REHABILI
TATION COORDINATOR IN THE BOARD'S DISABILITY PREVENTION DIVISION,
EVALUATED CLAIMANT1 S NEED FOR VOCATIONAL REHABILITATION. HE CON
CLUDED THAT BECAUSE CLAIMANT HAD ALREADY LEARNED AND POSSESSED
SUFFICIENT BUSINESS MANAGEMENT SKILLS TO SECURE ENTRY LEVEL EM
PLOYMENT IN THAT FIELD, THAT HE  AS NOT VOCATIONALLY HANDICAPPED
 ITHIN THE MEANING OF OAR 436 -6 1 -005(4), ON OCTOBER 3 , 1 9 74 HE
ADVISED THE VOCATIONAL REHABILITATION DIVISION THAT CLAIMANT  AS
NOT ELIGIBLE FOR AN 'AUTHORIZED PROGRAM OF VOCATIONAL REHABILITA
TION* AND THAT THE BOARD  OULD NOT SPONSOR THE VOCATIONAL REHABILI
TATION DIVISION PROGRAM.
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OCTOBER 7, 1974, THE COORDINATOR ADVISED THE CLAIMANT THAT 
IN THE BOARD' 5 OPINION HE SHOULD BE ABLE TO RETURN TO SOME SORT OF 
WORK FOR WHICH HE HAD ALREADY HAD TRAINING OR EXPERIENCE, IMPLYING 

BUT NOT ACTUALLY STATING THAT CLAIMANT WAS NOT VOCATIONALLY HANOI -
CAPPED AND THAT HIS PROGRAM WOULD NOT BE SPONSORED BY THE WORK

MEN'S COMPENSATION BOARD• 

WHEN THE STATE ..;.CC.IDENT INSURANCE FUND RECEIVED THIS INFOR·· 
MATION IT REQUESTED A DETERMINATION ORDER• 

ON NOVEMBER 22 • 1974, A DETERMINATION ORDER ISSUED FINDING 
CLAIMANT MEDIC.ALLY STATIONARY ON AUGUST 2 2 t 1974 AND GRANTING HIM 

TIME LOSS FROM MAY 21, 1974 TO OCTOBER 7, 1974 TOGETHER •'VITH AN 

AWARD OF 4 8 DEGREES OR 1 5 PER CE NT OF THE MAXI MUM ALLOWA6LE FOR 
UNSCHEDULED DISABILITY. 

ON DECEMBER 5, 1974, CLAIMANT REQUESTED A HEARING SEEKING 
,- RECISSION OF THE DETERMINATION ORDER AND REINSTATEMENT OF TEMPO

RARY TOTAL DISABILITY PAYMENTS, CONTENDING HE HAD BEE.N UNREASON-• 

ABLY TERMINATED FROM HIS VOCATIONAL REHABILITATION PROGRAM WITH

OUT CAUSE AND WITHOUT PROPER NOTICE• 

HE WAS NOT IN FACT • TERMINATED' FROM ANV PROGRAM BUT IS 
CONTINUING TO RECEIVE TRAINING AT THE VOCATIONAL REHABILITATION 

DIVISION' 5 EXPENSE UNDER THE VOCATIONAL REHABILITATION DIVISION' 5 

SPONSORED PROGRAM 0 HOWEVER HIS TIME LOSS -PAYMENT OF 23.18 DOL.

L.ARS PER DAY CEASED EFFECTIVE OCTOBER 7 t 197 4 • 

UPON HEARING, THE REFEREE FOUND THAT NEITHER THE STATE ACC I -
DENT INSURANCE FUND NOR THE DISABILITY PREVENTION DIVISION OF THE 
WORKMEN'S COMPENSATION BOARD HAD PROPERLY PROCESSED THE CLAIM 

BUT HE CONCLUDED THAT THE FUND WAS NOT SUBJECT TO THE PAY ME NT OF 
PENALTIES AND ATTORNEY'S FEE SINCE IT ACTED IN RELIANCE UPON THE 

BO~RD' S ACTION OF ISSUING Tl-fE DETERMINATION ORDER• 

THE REFEREE ALSO FOUND THAT BECAUSE THE INJURY IN QUESTION 
OCCURRED AFTER ( UNDERSCORED) THE TRAINING HE RECEIVED AT LANE 
COMMUNITY COLLEGE, THE CLAIMANT WAS NOT 'VOCATIONALLY STATION
ARY' AND THAT HE WAS THEREFORE ENTITLED TO VOCATIONAL REHABILITA
TION AT BOARD EXPENSE• HE ORDERED Tl ME LOSS RE INSTATED FROM OCTO

BER 7 1 1974 UNTIL HIS TRAINING WAS COMPLETED, SUSPEN0ED OR TER

MINATED AS PROVIDED BY THE STATUTE ANO BOARD RULES• 

THE STATE ACCIDENT INSURANCE FUND REQUESTED BOARD REVIEW 
CONTENDING THE. CLAIMANT 15 1 VOCATIONALLY STATIONARY' AND THERE

FORE NOT ENTITLE' � TO FURTHER TRAINING OR CONTINUED TIME LOSS AT 
B0ARfl EXPENSE• 

CLAIMANT CONTEND5 1 IN SEEKING PENALTIES ANC AN AT rORNEY' S 

FEE ••N Rf:VIEW, THAT NEITHER THE FUND NOR THE BOARD FOLLOWED PROPcR 
PR0CI::- DURES IN ATTEMPTING TO TERMINATE CLAIMANT "'ROM HIS VOCATIONAL_ 
RE HARIL IT ATION PROGRAM• 

CLA.IMANT ALSO CONTENDS THAT BECAUSE THE EARLIER TRAINING HE 
RE:c~IVED PRODUCED EARl'-IINGS OF ONLY 2 0 75 DOLLARS PER HOUR AS OPPr)SE:, 

TP THE 4 • 09 D_OLLARS HE WAS EARNING FOR HEAVY LABOR, THAT HE ISYN--· 
Tl TL.ED TO ADDITIONAL TRAINING TO 'ENABLE THE WORKER TO FUNCTIO"' AT 

AN EMPLOYMENT LEVEL COMPARABLE TO HIS PRE-INJURY LEVEL.' 1 OAR · 
4 3 t, -6 1 -0 1 0 ( 2} AND THAT HE IS NOT THEREFORE, 'VOCATIONALLY STAT I0N

ARY' • BOTH THE STATE ACCIDENT INSURANCE FUND AND CLAIMANT'S ATTOR

NEY, IN THEIR BRIEFS ON REVIEW, AGREE THAT THE SUBSTANTIVE ISSUE 
ON A!"'PEAL IS - 'WAS CLAIMANT VOCATIONALLY STATIONARY ON OCTOBER 7 1 

l 9 7 4 ·, ' 

-1 1 -

On OCTOBER 7, 1 9 7 4 , THE COORDINATOR ADVISED THE CLAIMANT THAT
IN THE BOARD* S OPINION HE SHOULD BE ABLE TO RETURN TO SOME SORT OF

 ORK FOR  HICH HE HAD ALREADY HAD TRAINING OR EXPERIENCE, IMPLYING
BUT NOT ACTUALLY STATING THAT CLAIMANT  AS NOT VOCATIONALLY HANDI
CAPPED AND THAT HIS PROGRAM  OULD NOT BE SPONSORED BY THE  ORK
MEN* S COMPENSATION BOARD.

Whe the state accide t i sura ce fu d received this i for

m tion IT REQUESTED A DETERMINATION ORDER.

On NOVEMBER 22, 1 9 74 , A DETERMINATION ORDER ISSUED FINDING

CLAIMANT MEDICALLY STATIONARY ON AUGUST 2 2 , 1 97 4 AND GRANTING HIM
TIME LOSS FROM MAY 2 1 , 1 9 7 4 TO OCTOBE R 7 , 1 9 7 4 TOGETHER v 1TH AN
A ARD OF 48 DEGREES OR 15 PER CENT OF THE MAXIMUM ALLO ABLE; FOR
UNSCHEDULED DISABILITY.

On DECEMBER 5 , 1 9 74 , CLAIMANT REQUESTED A HEARING SEEKING

RECISSION OF THE DETERMINATION ORDER AND REINSTATEMENT OF TEMPO
RARY TOTAL DISABILITY PAYMENTS, CONTENDING HE HAD BEEN UNREASON
ABLY TERMINATED FROM HIS VOCATIONAL REHABILITATION PROGRAM  ITH
OUT CAUSE AND  ITHOUT PROPER NOTICE.

He  AS NOT IN FACT 'TERMINATED* FROM ANY PROGRAM BUT IS

CONTINUING TO RECEIVE TRAINING AT THE VOCATIONAL REHABILITATION
DIVISION'S EXPENSE UNDER THE VOCATIONAL REHABILITATION DIVISION S

SPONSORE D PROGRAM. HO EVER HIS TIME LOSS PAYME NT OF 2 3.18 DOL
LARS PER DAY CEASED EFFECTIVE OCTOBER 7 , 1 97 4 .

Upo heari g, the referee fou d that  either the state acci

dent INSURANCE FUND NOR THE DISABILITY PREVENTION DIVISION OF THE
 ORKMEN* S COMPENSATION BOARD HAD PROPERLY PROCESSED THE CLAIM

BUT HE CONCLUDED THAT THE FUND  AS NOT SUBJECT TO THE PAYMENT OF
pe alties a d attor ey's fee si ce it acted i relia ce upo the
board's actio of issui g the determi atio order.

The referee also fou d that because the i jury i questio 

OCCURRED AFTER (UNDERSCORED) THE TRAINING HE RECEIVED AT LANE
COMMUNITY COLLEGE, THE CLAIMANT  AS NOT 'VOCATIONALLY STATION
ARY* AND THAT HE  AS THEREFORE ENTITLED TO VOCATIONAL REHABILITA

TION AT BOARD EXPENSE. HE ORDERED TIME LOSS REINSTATED FROM OCTO
BER 7 , 1 9 7 4 UNTIL HIS TRAINING  AS COMPLETED, SUSPENDED OR TER
MINATED AS PROVIDED BY THE STATUTE AND BOARD RULES.

The state accide t i sura ce fu d requested board review
CONTENDING THE CLAIMANT IS 'VOCATIONALLY STATIONARY* AND THERE

FORE NOT ENTITLED TO FURTHER TRAINING OR CONTINUED TIME LOSS AT
BOARD EXPENSE.

Claima t co te ds, i seeki g pe alties a d a attor ey's
FEE IN REVIE , THAT NEITHER THE FUND NOR THE BOARD FOLLO ED PROPER
PROCEDURES IN ATTEMPTING TO TERMINATE CLAIMANT cROM HIS VOCATIONAL
REHABILITATION PROGRAM.

Claima t also co te ds that because the earlier trai i g he

RECEIVED PRODUCED EARNINGS OF ONLY 2.75 DOLLARS PER HOUR AS OPPOSE: I1
TO THE 4.09 DOLLARS HE  AS EARNING FOR HEAVY LABOR, THAT HE ISAN
TI TL.ED TO ADDITIONAL TRAINING TO 'ENABLE THE  ORKER TO FUNCTION AT
AN EMPLOYMENT LEVEL COMPARABLE TO HIS PRE INJURY LEVEL* , OAR •
43F-61 -010(2) AND THAT HE IS NOT THE REFORE, 'VOCATIONALLY STATION
ARY', BOTH THE STATE ACCIDENT INSURANCE FUND AND CLAIMANT'S ATTOR

NEY, IN THEIR BRIEFS ON REVIE , AGREE THAT THE SUBSTANTIVE ISSUE
on app al is - 'was claimant vocationally stationary on Octob r 7,1974
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THINK IT APPROPRIATE, BEFORE GOING ANY FURTHER, TO COMMENT 
ON THE USE OF THE TERM 'VOCATIONALLY STATIONARY' 1 WHICH HAS CREPT 
INTO THE JARGON OF WORKMEN'S COMPENSATION SINCE THE PASSAGE OF 
SENATE BILL 251 • (CHAPTER 634 1 OeLe t 973) THE TERM IS NOT DEFINED 

NOR IS IT USED ANYWHERE IN THE RULES• IT HAS NOT 1 SO FAR AS WE KNOW 1 

ANY AGREED MEANING• IT APPEARS THAT THE CONCEPT MANY PEOPLE HAVE: 

OF ITS MEANING RELATES IT TO THE CONCEPT OF BECOMING MEDICALLY 
(UNDERSCORED) STATIONARY FOLLOWING AN INJURY. THE ANALOGY IS FAULTY. 
WHILE A CONVALESCE:NCE PERIOD NECESSARILY FOLLOWS EVERY PHYSICAL 
INJURY, A VOCATIONAL HANDICAP NECESSITATING VOCATIONAL REHABILITATION 

DOES NOT• THE REFEREE IN FINDING THE TRAINING RECEIVED BEFORE THE 
INJURY IN QUESTION IRRELEVANT, APPEARS TO HAVE ASSUMED THAT EACH 

INJURY PRODUCES A VOCATIONAL HANDICAP WHICH MUST BE OVERCOME BY 
CONVALESCENCE OR RETRAINING 0 WITHIN THE MEANING OF THE BOARD RULES, 

A VOCATIONAL HANDICAP EXISTS ONLY WHEN THE PE_RMANENT ( UNDERSCORED) 

RESIDUALS OF AN INJURY PREVENT THE WORKER FROM RETURNING TO HIS 
REGULAR, GAINFUL EMPLOYMENT FOR WHICH HE IS SUITED BY REASON OF 

TRAINING, EXPERIENCE OR INNATE ABILITY. 

To DETERMINE WHETHER A WORKMAN IS ELIGIBLE FOR VOCATIONAL 
REHABILITATION, THE CASE MUST BE EXAMINED TO SEE WHETHER AVOCA

TIONAL HANDICAP ( UNDERSCORED) EXISTS - NOT WHETHER THE WORKMAN 
IS 'VOCATIONALLY STATIONARY'• THE: TERM CONVEYS AN ERRONEOUS CON

CE PT OF THE SITUATION WHICH GIVES RISE TO THE NEED FOR VOCATIONAL 
REHABILITATION ITS USE. INVITES CAREL~SS ANALYSIS• WE THEREFORE 
SUGGEST ITS USE BE DISCARDED FORTHWITH. 

THE REAL ISSUE IN THIS CASE IS NOT 'WHETHER CLAIMANT WAS 
VOCATIONALLY STATIONARY ON OCTOBER 7 1 197 4' 1 IT IS RATHER - WAS 
CLAIMANT RENDERED VOCATIONALLY HANDICAPPED ( UNDERSCORED) BY THE 

INJURY IN QUESTION? 

51MPLY BEING UNABLE TO RETURN TO THE LINE OF WORK ONE REGU
LARLY ENGAGED IN BEFORE THE INJURY IS NOT SUFFICIENT TO RENDER A 

PERSON VOCATIONALLY HANDICAPPED WITHIN THE MEANING OF OAR 4 3 6 -6 t 
00 5 ( 4) • THAT RULE DEFINES A VOCATIONALLY HANDICAPPED WORKER AS 

' 0 0 • A WORKER WHO HAS AN OCCUPATIONAL HANDICAP CAUSED BY A COM

PENSABLE INJURY WHICH PREVENTS HIS RETURNING TO HIS REGULAR EMPLOY
MENT AND WHO HAS NO OTHER SKILLS WHICH WOULD ENABLE HIM READILY 

TO RETURN TO FULL-TIME EMPLOYMENT 0 ' AT THE TIME OF THE INJURY 

IN QUESTION, CLAIMANT POSSESSED TRAINING AND SKILLS WHICH WOULD 
HAVE ENABLED HIM TO READILY RETURN TO FULL-TIME EMPLOYMENT AS A 
MANAGEMENT TRAINEE 0 

CLAIMANT ARGUES HOWEVER, THAT UNDER 6 t -0 1 0 ( 2) HE SHOULD 
NEVER-THE-LESS BE CONSIDERED VOCATIONALLY HANDICAPPED ON ACCOUNT 

OF THE EARNINGS DISPARITY BETWEEN WORKING AS A LABORER AND AS A 
MANAGEMENT TRAINEE. 

(T CAN BE PLAINLY SEEN WHEN THE WHOLE OF SECTION 6 t -0 1 0 ( 2) 
IS READ 1 THAT THE POLICY STATEMENT IS THERE TO LIMIT THE KIND OF 
TRAINING ORDINARILY CONSIDERED 0 IT IS THERE TO DEAL WITH THE SITU

ATION, FOR EXAMPLE I OF. A WORKMAN WITH THE INTELLECT AND APTITUDE 
TO BECOME A MECHANICAL ENGINEER WHO, AS A YOUNG MAN, BEGAN WORK

ING IN A SERVICE STATION SIMPLY FOR THE CHANCE TO TINKER WITH CARS 
AND TRUCKS, WHO THEN FINDS HIMSELF UPON MARRIAGE AND THE ARRIVAL 
OF. A FAMILY 1 I' LOCKED INTOI' WORKING IN A SERVICE STATION IN ORDER 
TO PROVIDE A STEADY INCOME 0 WHEN AN INJURY NECESSITATING VOCA
TIONAL REHABILITATION OCCURS HE MAY ARDENTLY DESIRE TRAINING AS A 
MECHANICAL ENGINEER RATHER THAN AS A TUNE-UP MAN BECAUSE HE WOULD 

BE I' MORE INDEPENDENT AND SELF SUFFICIENTT AND IT WOULD BE IN HIS 
T BEST INTERESTT • TRANSCRIPT PAGE t 5 1 LI.NES 1 2 TO t 5 0 THE WORKMEN• S 

COMPENSATION BOARD P?LICY ENNUNCIATED IN SUBSECTION ( 2) OF 6 t -0 t 0 

-t 2 -

We thi k it appropriate, before goi g a y further, to comme t
ON THE USE OF THE TERM VOCATIONALLY STATIONARY* ,  HICH HAS CREPT
INTO THE JARGON OF  ORKMEN S COMPENSATION SINCE THE PASSAGE OF
SENATE BILL 2 5 1 . (CHAPTER 634, O. L. 1973) THE TERM IS NOT DEFINED
NOR IS IT USED ANY HERE IN THE RULES, IT HAS NOT, SO FAR AS  E KNO ,
ANY AGREED MEANING, IT APPEARS THAT THE CONCEPT MANY PEOPLE HAVE
OF ITS MEANING RELATES IT TO THE CONCEPT OF BECOMING MEDICALLY
(UNDERSCORED) STATIONARY FOLLO ING AN INJURY, THE ANALOGY IS FAULTY.
 HILE A CONVALESCENCE PERIOD NECESSARILY FOLLO S EVERY PHYSICAL
INJURY, A VOCATIONAL HANDICAP NECESSITATING VOCATIONAL REHABILITATION
DOES NOT, THE REFEREE IN FINDING THE TRAINING RECEIVED BEFORE THE
INJURY IN QUESTION IRRELEVANT, APPEARS TO HAVE ASSUMED THAT EACH
INJURY PRODUCES A VOCATIONAL HANDICAP  HICH MUST BE OVERCOME BY
CONVALESCENCE OR RETRAINING.  ITHIN THE MEANING OF THE BOARD RULES,
A VOCATIONAL HANDICAP EXISTS ONLY  HEN THE PERMANENT (UNDERSCORED)
RESIDUALS OF AN INJURY PREVENT THE  ORKER FROM RETURNING TO HIS
REGULAR, GAINFUL EMPLOYMENT FOR  HICH HE IS SUITED BY REASON OF
TRAINING, EXPERIENCE OR INNATE ABILITY,

To DETERMINE  HETHER A  ORKMAN IS ELIGIBLE FOR VOCATIONAL
REHABILITATION, THE CASE MUST BE EXAMINED TO SEE  HETHER A VOCA
TIONAL HANDICAP (UNDERSCORED) EXISTS NOT  HETHER THE  ORKMAN
IS VOCATIONALLY STATIONARY . THE TERM CONVEYS AN ERRONEOUS CON
CEPT OF THE SITUATION  HICH GIVES RISE TO THE NEED FOR VOCATIONAL
REHABILITATION ITS USE. INVITES CARELESS ANALYSIS,  E THEREFORE
SUGGEST ITS USE BE DISCARDED FORTH ITH.

The real issue i this case is  ot whether claima t was
VOCATIONALLY STATIONARY ON OCTOBER 7 , 1 974 ', IT IS RATHER  AS
CLAIMANT RENDERED VOCATIONALLY HANDICAPPED (UNDERSCORED) BY THE
INJURY IN QUESTION?

Simply bei g u able to retur to the li e of work o e regu
l rly ENGAGED IN BEFORE THE INJURY IS NOT SUFFICIENT TO RENDER A
PERSON VOCATIONALLY HANDICAPPED  ITHIN THE MEANING OF OAR 436-61
00 5 (4 ). THAT RULE DEFINES A VOCATIONALLY HANDICAPPED  ORKER AS
* . . . A  ORKER  HO HAS AN OCCUPATIONAL HANDICAP CAUSED BY A COM
PENSABLE INJURY  HICH PREVENTS HIS RETURNING TO HIS REGULAR EMPLOY
MENT AND  HO HAS NO OTHER SKILLS  HICH  OULD ENABLE HIM READILY
TO RETURN TO FULL-TIME EMPLOYMENT. AT THE TIME OF THE INJURY
IN QUESTION, CLAIMANT POSSESSED TRAINING AND SKILLS  HICH  OULD
HAVE ENABLED HIM TO READILY RETURN TO FULL-TIME EMPLOYMENT AS A
MANAGEMENT TRAINEE.

Claimant argu s how v r, that und r 61-010(2) h should
NEVER THE LESS BE CONSIDERED VOCATIONALLY HANDICAPPED ON ACCOUNT
OF THE EARNINGS DISPARITY BET EEN  ORKING AS A LABORER AND AS A
MANAGEMENT TRAINEE.

It CAN BE PLAINLY SEEN  HEN THE  HOLE OF SECTION 6 1-010(2)
IS READ, THAT THE POLICY STATEMENT IS THERE TO LIMIT THE KIND OF
TRAINING ORDINARILY CONSIDERED. IT IS THERE TO DEAL  ITH THE SITU
ATION, FOR EXAMPLE, OPT A  ORKMAN  ITH THE INTELLECT AND APTITUDE
TO BECOME A MECHANICAL ENGINEER  HO, AS A YOUNG MAN, BEGAN  ORK
ING IN A SERVICE STATION SIMPLY FOR THE CHANCE TO TINKER  ITH CARS
AND TRUCKS,  HO THEN FINDS HIMSELF UPON MARRIAGE AND THE ARRIVAL
OF. A FAMILY, 'LOCKED INTO  ORKING IN A SERVICE STATION IN ORDER
TO PROVIDE A STEADY INCOME.  HEN AN INJURY NECESSITATING VOCA
TIONAL REHABILITATION OCCURS HE MAY ARDENTLY DESIRE TRAINING AS A
MECHANICAL ENGINEER RATHER THAN AS A TUNE UP MAN BECAUSE HE  OULD
BE 'MORE INDEPENDENT AND SELF SUFFICIENT AND IT  OULD BE IN HIS
'BEST INTEREST*. TRANSCRIPT PAGE 15, LINES 12 TO 15. THE  ORKMEN S
COMPENSATION BOARD POLICY E NNUNCI ATE D IN SUBSECTION (2) OF 6 1-010
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TO TfiAIN THE MAN TO BE REASONABLY SELF SUFFICIENT AND THEN LEAVE 
THE UPGRADING OF HIS VO.CATIONAL PO~ITION IN LIFE TO HIMSELF RATHER 
THAN HIS FORMER EMPLOYER OR THE WORKMEN'S COMP~NSATION BOARD• 

THE MANAGEMENT TRAINING AND SKILLS ALREADY POSSESSED BY· THE 
WORKMAN AT THE TIME OF THE MAY 1974, INJURY WERE SUFFICIENT FOR 
AN ENTRY LEVEL POSITION IN THE FIELD OF BU,SINESS ADMINISTRATION. 
~LAIMANT' S EARNINGS OF 2 • 7 5 DOLLARS PER HOUR AT HOLIDAY INN REPRE,
SENT ENTRY LEVEL PAY 0 IT SEEMS TO US THAT GIVEN A REASONABLE 
AMOUNT OF TIME, THE CLAIMANT'S TRAINING AT LANE COMMUNITY COLLEGE 
SHOULD HAVE PERMITTED CLAIMANT TO EITHER HAVE ADVANCED WITHIN THE 
HOLIDAY INN ORGANIZATION OR ELSE HAVE FOUND OTHER EMPLOYMENT WHERE 
HIS SKILLS ANO EXPERIENCE WOULD HAVE EARNED, HIM MORE THAN THE 4 • 09 
DOLLARS PER HOUR HE WAS EARNING AS A LABORER• HOWEVER, CLAIMANi 
CONTENDS IN EFFECT, THAT ANY REHABILITATION WHICH DOES NOT RESULT 
IN INSTANT AND TOTAL RESTORATION OF EARNINGS IS LESS THAN IS -DUE 
HIMe IT SHOULD BE POINTED OUT AT THIS STAGE THAT NOTHING IN THE 
OREGON WORKMEN'S COMPENSATION LAW OR RULES GIVES THE WORKMAN A 
'RIGHT' TO VOCATIONAL REHABILITATION 0 

PRIOR TO THE PASSAGE OF SENATE BILL 2 51, ORS 6 5 6 0 7 2 8, RELATING 
TO THE VOCATIONAL REHABILITATION OF INJURED WORKERS PROVIDED -

' ( t) THE BOARD MAV ( UNDERSCORED) PROVIDE UNDER UNIFORM 
RULES AND REGULATIONS FOR THE VOCATIONAL REHABILITATION 
OF MEN AND WOMEN INJURED BY ACCIDENTS ARISING OUT OF AND 
IN THE COURSE OF THEIR EMPLOYMENT WHILE WORKING UNDER 
PROTECTION OF ORS 656,001 TO 6S6 0 794 0 ' 

' ( 2) THE BOARD MAV ( UNDERSCORED) EXPEND AS MUCH OF THE 
REHABILITATION RESERVE AS MAY BE NECESSARY TO ACCOMPLISH 
THE VOCATIONAL REHABILITATION OF MEN AND WOMEN INJURED 
AS DESCRIBED IN SUBSECTION ("1) OF THIS SECTION 0 ' ( EMPHA-
SIS ADDED) 

THE OREGON STATE BAR'S 196 8 HANDBOOK ON WORKMAN COMPENSA~ 
TION PRACTICE IN OREGON ( UNDERSCORED) ( SIC) 1 ·IN SECTION IS• 6 OF THE 
REHABILITATION CHAPTER, POINTED OUT THAT JN VIEW OF THE EMPHASIZED 
LANGUAGE IN ORS 6 5 6 0 7 2 8 • ENTITLEMENT TO VOCATIONAL REHABILITATION 
WAS I ABSOLUTELY DISCRETIONARY' 0 

WITH THE PASSAGE OF SENATE BILL 2 S 1 MANY PEOPLE APPARENTLY 
CONCLUDED THAT THEY NOW HAVE AN INDIVIDUAL ENFORCEABLE RIGHT ( UN
DERSCORED) TO VOCATIONAL REHABIL.ITATION, SUCH'·1s NOT THE CASE, 
CHAPTER 6 3 4 Oe L.e 197 3 1 MEREL.V PROVIDED THAT iHOSE PEOPLE IN A 
BOARD AUTHORIZED PROGRAM ( UNDERSCORED) OF VOCATIONAL REHABILI
TATION WOULD CONTINUE TO RECEIVE TIME LOSS AND THEIR CLAIMS WOULD 
NOT BE CL.OSED UNTIL THE PROGRAM WAS COMPLETED• ORS 656 0 728(1) 
AND (2) WERE NOT AME:NDED IN ANY WAY0 THE ONLY AMENDMENT TO , 
ORS 656 0 728 PROVIDED FOR THE REIMBURSEMENT OF TIME LO/SS PAYMENTS. 
MADE AFTER THE WORKMAN BECAME MEDICALL.Y STATIONARY WHILE HE OR 
SHE WAS IN AN AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION, 
THE ONLY NEW 'RIGHT' CREATED BY CHAPTER 6 3 4 0 0 Lo 197 4 1 WAS TO HAVE 
THE CLAIM LEFT OPEN AND TEMPORARY TOTAL DISABILITY CONTINUED WHILE 
IN AN AUTHORIZED PROG~_AM 0 

AT FIRST GLANCE IT MIGHT APPEAR THAT THAT JS AL.L CLAIMANT IS 
SEEKING0 HE IS 1 AFTER ALL 0 IN A PROGRAM AUTHORIZED· BY THE VOCA
TIONAL REHABILITATION DIVISION• THIS IS WHERE THE CONFUSION SETS 
IN0 ACCORDING TO THE RULES ADOPTED PURSUANT TO ORS 6 56 0 72 8 1 

CLAIMANT WAS CONSIDERED TO BE IN AN • AUTHORIZED PROGRAM OF VOCA
TIONAL. REHABILITATION' UNTIL OCTO.BER 7 1 197 4 ONLY FOR THE PURPOSE 
OF RECEIVING ilME LOSS WHILE HIS NEED FOR VOCATIONAL REHABILITATION 

... , 3 -

IS TO TRAI the man to be reasonably self suff c ent and then leave
THE UPGRADI G OF HIS VOCATIO AL POSITIO I LIFE TO HIMSELF RATHER
THA HIS FORMER EMPLOYER OR THE WORKME S COMPE SATIO BOARD.

Th manag m nt training and skills alr ady poss ss d by th 
WORKMA AT THE TIME OF THE MAY 1 974 , I JURY WERE SUFFICIE T FOR
A E TRY LEVEL POSITIO I THE FIELD OF BUSI ESS ADMI ISTRATIO .
CLAIMA T S EAR I GS OF 2.7 5 DOLLARS PER HOUR AT HOLIDAY I  REPRE
SE T E TRY LEVEL PAY. IT SEEMS TO US THAT GIVE A REASO ABLE
AMOU T OF TIME, THE CLAIMA T S TRAI I G AT LA E COMMU ITY COLLEGE
SHOULD HAVE PERMITTED CLAIMA T TO EITHER HAVE ADVA CED WITHI THE
HOLIDAY I  ORGA IZATIO OR ELSE HAVE FOU D OTHER EMPLOYME T WHERE
HIS SKILLS A D EXPERIE CE WOULD HAVE EAR ED HIM MORE THA THE 4,09
DOLLARS PER HOUR HE WAS EAR I G AS A LABORER. HOWEVER, CLAIMA T
CO TE DS I EFFECT, THAT A Y REHABILITATIO WHICH DOES  OT RESULT
I I STA T A D TOTAL RESTORATIO OF EAR I GS IS LESS THA IS DUE
HIM. IT SHOULD BE POI TED OUT AT THIS STAGE THAT  OTHI G I THE
OREGO WORKME S COMPE SATIO LAW OR RULES GIVES THE WORKMA A
RIGHT TO VOCATIO AL REHABILITATIO .

Pr IOR TO THE PASSAGE OF SE ATE BILL 2 5 1 , ORS 656.728, RELATI G
TO THE VOCATIO AL REHABILITATIO OF I JURED WORKERS PROVIDED

(1) THE BOARD MAY (U DERSCORED) PROVIDE U DER U IFORM
RULES A D REGULATIO S FOR THE VOCATIO AL REHABILITATIO 
OF ME A D WOME I JURED BY ACCIDE TS ARISI G OUT OF A D
I THE COURSE OF THEIR EMPLOYME T WHILE WORKI G U DER
PROTECTIO OF ORS 656.001 TO 656.794.

(2) THE BOARD MAY (U DERSCORED) EXPE D AS MUCH OF THE
REHABILITATIO RESERVE AS MAY BE  ECESSARY TO ACCOMPLISH
THE VOCATIO AL REHABILITATIO OF ME A D WOME I JURED
AS DESCRIBED I SUBSECTIO (I) OF THIS SECTIO . * (EMPHA
SIS ADDED)

The OREGO STATE BAR S 1 96 8 HA DBOOK O WORKMA COMPE SA
TIO PRACTICE I OREGO (U DERSCORED) (SIC) , I SECTIO 15.6 OF THE
REHABILITATIO CHAPTER, POI TED OUT THAT I VIEW OF THE EMPHASIZED
LA GUAGE I ORS 6 5 6.72 8 , E TITLEME T TO VOCATIO AL REHABILITATIO 
WAS ABSOLUTELY DISCRETIO ARY .

With th passag of s nat bill 251 many p opl appar ntly
CONCLUDED THAT THEY NO HAVE AN INDIVIDUAL ENFORCEABLE RIGHT (UN
DERSCORED) TO VOCATIONAL REHABILITATION. SUCH' IS NOT THE CASE.
CHAPTER 6 3 4 O. L. 1 9 73 , MERELY PROVIDED THAT THOSE PEOPLE IN A
BOARD AUTHORIZED PROGRAM (UNDERSCORED) OF VOCATIONAL REHABILI
TATION  OULD CONTINUE TO RECEIVE TIME LOSS AND THEIR CLAIMS  OULD
NOT BE CLOSED UNTIL THE PROGRAM  AS COMPLETED. ORS 656.728 (1)
AND (2)  ERE NOT AMENDED IN ANY  AY. THE ONLY AMENDMENT TO
ORS 65 6.728 PROVIDED FOR THE REIMBURSEMENT OF TIME LOSS PAYMENTS
MADE AFTER THE  ORKMAN BECAME MEDICALLY STATIONARY  HILE HE OR
SHE  AS IN AN AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION.
THE ONLY NE RIGHT* CREATED BY CHAPTER 634 6. L. 1 9 74 ,  AS TO HAVE
THE CLAIM LEFT OPEN AND TEMPORARY TOTAL DISABILITY CONTINUED  HILE
IN AN AUTHORIZED PROGRAM.

At FIRST GLANCE IT MIGHT APPEAR THAT THAT IS ALL CLAIMANT IS
SEEKING. HE IS, AFTER ALL, IN A PROGRAM AUTHORIZED BY THE VOCA
TIONAL REHABILITATION DIVISION. THIS IS  HERE THE CONFUSION SETS
IN. ACCORDING TO THE RULES ADOPTED PURSUANT TO ORS 6 56.72 8 ,
CLAIMANT  AS CONSIDERED TO BE IN AN AUTHORIZED PROGRAM OF VOCA
TIONAL REHABILITATION UNTIL OCTOBER 7 , 1 974 ONLY FOR THE PURPOSE
OF RECEIVING TIME LOSS  HILE HIS NEED FOR VOCATIONAL REHABILITATION
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BEING EVALUATED. THE REASON FOR THAT POSITION IS THIS -

SuBSECTION (1) OF ORS 656.268 PROVIDES AMONG OTHER THINGS 

THAT I CLAIMS SHALL NOT BE CLOSED NOR TEMPORARY DISABILITY COM

PENSATION TERMINATED UNTIL THE WORKMEN'S CONDITION BECOMES MEDI

CALLY STATIONARY AND THE WORKMAN HAS COMPLETED ANY AUTHORIZED 

PROGRAM OF VOCATIONAL REHABILITATION THAT HAS BEEN PROVIDED ACCOR

DING TO RULES ADOP1ED PURSUANT TO ORS 656.728 0 •• '• THE BOARD 

RECOGNIZED THAT IN SOME CASES THE WORKMAN WOULD BECOME MEDICALLY 

STATIONARY BEFORE THE AGENCY OR, AFTER HAVING BEEN REFERRED FOR 

ELIGIBILITY EVALUATION, BEFORE THE EVIDENCE COULD BE GATHERED AND 

THE DECISION MADE• 

IN THOSE CASES THE BOARD WAS FACED WITH THE PROBLEM, IN PRO

MULGATING RULES, OF WHAT TO DO ABOUT CONTINUING TIME LOSS OR CLOSING 

THE CLAIM OF A WORKMAN WHO VERY WELL MIGHT SHORTLY BE FOUND ELI

GIBLE FOR VOCATIONAL REHABILITATION., THE BOARD CONCLUDED THAT WHEN 

A WORKMAN HAD BEEN REFERRED FOR A REHABILITATION ELIGIBILITY DETER

MINATION, THAT THE LEGISLATIVE INTENT BEHIND CHAPTER 634 O, L, 1973, 
REQUIRED LEAVING HIS CLAIM OPEN AND CONTINUING TIME LOSS WHILE ELI

GIBILITY WAS BE ING DETERMINED, EVEN THOUGH HE WAS THEN MEDICALLY 

STATIONARY AND WAS NOT, STRICTLY SPEAKING, IN AN I AUTHORIZED PRO-

GRAM OF VOCATIONAL REHABILITATION'• IF THE MAN IN FACT, NEEDED 

VOCATIONAL REHABILITATION THE STATUTE CLEARLY INDICATED HIS CLAIM 

WAS NOT TO BE CLOSED UNTIL THE REHABILITATION HAD BEEN ACCOMPLISHED. 

IF IT DEVELOPED THA, HE DID NOT, ,HE ADDITIONAL INQUIRY NOT ONLY 

PROVIDED USEFUL INFORMATION FOR EVALUATING THE EXTENT OF UNSCHED

ULED DISABILITY CLAIMS 1 BUT ALSO PROVIDED AN ECONOMIC INCENTIVE FOR 

EARLY REFERRAL OF ALL POSSIBLE REHABILITATION CANDIDATES, A FACTOR 

WHICH THE BOARD HAS FOUND IS AN IMPORTANT ELEMENT IN THE SUCCESSFUL 

REHABILITATION OF VOCATIONALLY HANDICAPPED WORKERS, 

THE BOARD ACCORDINGLY PROVIDED IN THE RULES, OAR 436-61-055 
( 3) ( B) , THAT AN INSURER WOULD BE REIMBURSED FOR SUMS PAID A WORKER 

WHO WAS MEDICALLY STATIONARY BUT UNDERGOING EVALUATION OF REHABI

LITATION ELIGIBILITY UNTIL HE WAS REJECTED FOR TRAINING. 

MECHANICALLY, THE INSURER ( IN THIS CASE, THE STATE ACCIDENT 

INSURANCE FUND) JS ORDINARILY SIGNALED TO CONTINUE MAKING TIME LOSS 

WHICH WILL EVENTUALLY BE REIMBURSED, BY THE COMPLETION AND MAILING 

OF A WORKMEN'S COMPENSATION BOARD FORM 1 2 5 5 • NONE OF THE THREE 

PREPRINTED REASONS FOR DELAYING DETERMINATION FIT THE SITUATION 

EXACTLY AND IT APPEARS THE BOARD'S REPRESENTATIVE MR, FALK, 

ATTEMPTED TO CHOOSE THE REASON THAT CAME CLOSEST TO FITTING• MR• 

FALK'S ADVICE TO THE STATE ACCIDENT INSURANCE FUND THAT A DETER

MINATION ORDER WOULD NOT BE ISSUED BECAUSE • THE WORKER HAS NOT 

COMPLETED OR BEEN TERMINATED FROM HIS AUTHORIZED COURSE OF VOCA

TIONAL REHABILITATION' 1 DID NOT CONSTITUTE A FINDING BY THE WORK

MEN'S COMPENSATION BOARD THAT CLAIMANT WAS ELIGIBLE FOR VOCATIONAL 

REHABILITATION AT BOARD EXPENSE, IT MERELY ADVISED THE STATE ACCI-

DENT INSURANCE FUND THAT CLAIMANT'S CLAIM MUS, REMAIN OPEN AND 

TIME LOSS PAYMENTS CONTINUED UNTIL FURTHER NOTICE, TECHNICALLY 

CLAIMANT WAS NEVER IN • AN AUTHORIZED PROGRAM ·OF VOCATIONAL REHABI

LITATION' SO THE FACT THAT THE BOARD DID NOT ALLEGE GROUNDS FOR 

SUS PE NS ION OR TERMINATION 1 ( OAR 4 3 6 -6 1 -0 3 0) OR FOLLOW PROCEDURES 

APPROPRIATE THERETO, (OAR 436 -61-035) IS IRRELEVANT, WHAT ACTUALLY 

OCCURRED IS THAT CLAIMANT WAS FOUND INELIGIBLE FOR VOCATIONAL RE

HABILITATION IN THAT HE WAS NOT VOCATIONALLY HANDICAPPED WITHIN 

THE MEANING OF OAR 436-61-005(4) AND HE WAS THEREFORE 'REJECTED' 

FOR TRAINING• NOT HAVING BEEN ADMITTED INTO AN AUTHORIZED PROGRAM 

OF VOCATIONAL REHABILITATION HE COULD ~OT BE 'TERMINATED'• 

CLAIMANT WAS U!"IDOUBTEDLY MISLED BY THE FORM 12 5 5 REGARDING 

-14 -

 AS BEING EVALUATED. THE REASON FOR THAT POSITION IS THIS

Subsectio (1) of ors 6 5 6.2 6 8 provides amo g other thi gs
THAT CLAIMS SHALL NOT BE CLOSED NOR TEMPORARY DISABILITY COM
PENSATION TERMINATED UNTIL THE  ORKMEN S CONDITION BECOMES MEDI
CALLY STATIONARY AND THE  ORKMAN HAS COMPLETED ANY AUTHORIZED
PROGRAM OF VOCATIONAL REHABILITATION THAT HAS BEEN PROVIDED ACCOR
DING TO RULES ADOPTED PURSUANT TO ORS 656.728... . THE BOARD
RECOGNIZED THAT IN SOME CASES THE  ORKMAN  OULD BECOME MEDICALLY
STATIONARY BEFORE THE AGENCY OR, AFTER HAVING BEEN REFERRED FOR
ELIGIBILITY EVALUATION, BEFORE THE EVIDENCE COULD BE GATHERED AND
THE DECISION MADE.

In THOSE CASES THE BOARD  AS FACED  ITH THE PROBLEM, IN PRO
MULGATING RULES, OF  HAT TO DO ABOUT CONTINUING TIME LOSS OR CLOSING
THE CLAIM OF A  ORKMAN  HO VERY  ELL MIGHT SHORTLY BE FOUND ELI
GIBLE FOR VOCATIONAL REHABILITATION. THE BOARD CONCLUDED THAT  HEN
A  ORKMAN HAD BEEN REFERRED FOR A REHABILITATION ELIGIBILITY DETER
MINATION, THAT THE LEGISLATIVE INTENT BEHIND CHAPTER 6 3 4 O. L. 1 97 3 ,
REQUIRED LEAVING HIS CLAIM OPEN AND CONTINUING TIME LOSS  HILE ELI
GIBILITY  AS BEING DETERMINED, EVEN THOUGH HE  AS THEN MEDICALLY
STATIONARY AND  AS NOT, STRICTLY SPEAKING, IN AN AUTHORIZED PRO
GRAM OF VOCATIONAL REHABILITATION*. IF THE MAN IN FACT, NEEDED
VOCATIONAL REHABILITATION THE STATUTE CLEARLY INDICATED HIS CLAIM
 AS NOT TO BE CLOSED UNTIL THE REHABILITATION HAD BEEN ACCOMPLISHED.
IF IT DEVELOPED THAT HE DID NOT, THE ADDITIONAL INQUIRY NOT ONLY
PROVIDED USEFUL INFORMATION FOR EVALUATING THE EXTENT OF UNSCHED
ULED DISABILITY CLAIMS, BUT ALSO PROVIDED AN ECONOMIC INCENTIVE FOR
EARLY REFERRAL OF ALL POSSIBLE REHABILITATION CANDIDATES, A FACTOR
 HICH THE BOARD HAS FOUND IS AN IMPORTANT ELEMENT IN THE SUCCESSFUL
REHABILITATION OF VOCATIONALLY HANDICAPPED  ORKERS,

The BOARD ACCORDINGLY PROVIDED IN THE RULES, OAR 4 3 6
(3) ( B) , THAT AN INSURER  OULD BE REIMBURSED FOR SUMS PAID
 HO  AS MEDICALLY STATIONARY BUT UNDERGOING EVALUATION OF
LITAT I ON ELIGIBILITY UNTIL HE  AS REJECTED FOR TRAINING.

Mecha ically, the i surer (i this case, the state accide t

INSURANCE FUND) IS ORDINARILY SIGNALED TO CONTINUE MAKING TIME LOSS
 HICH  ILL EVENTUALLY BE REIMBURSED, BY THE COMPLETION AND MAILING
OF A  ORKMEN S COMPENSATION BOARD FORM 1 2 5 5 . NONE OF THE THREE
PREPRINTED REASONS FOR DELAYING DETERMINATION FIT THE SITUATION
EXACTLY AND IT APPEARS THE BOARD S REPRESENTATIVE MR, FALK,
ATTEMPTED TO CHOOSE THE REASON THAT CAME CLOSEST TO FITTING. MR.
FALK S ADVICE TO THE STATE ACCIDENT INSURANCE FUND THAT A DETER
MINATION ORDER  OULD NOT BE ISSUED BECAUSE THE  ORKER HAS NOT
COMPLETED OR BEEN TERMINATED FROM HIS AUTHORIZED COURSE OF VOCA
TIONAL REHABILITATION*, DID NOT CONSTITUTE A FINDING BY THE  ORK
MEN* S COMPENSATION BOARD THAT CLAIMANT  AS ELIGIBLE FOR VOCATIONAL
REHABILITATION AT BOARD EXPENSE. IT MERELY ADVISED THE STATE ACCI
DENT INSURANCE FUND THAT CLAIMANT S CLAIM MUST REMAIN OPEN AND
TIME LOSS PAYMENTS CONTINUED UNTIL FURTHER NOTICE. TECHNICALLY
CLAIMANT  AS NEVER IN AN AUTHORIZED PROGRAM OF VOCATIONAL REHABI
LITATION* SO THE FACT THAT THE BOARD DID NOT ALLEGE GROUNDS FOR
SUSPENSION OR TERMINATION, (OAR 436 -6 1 -030) OR FOLLO PROCEDURES
APPROPRIATE THERETO, (OAR 436-61-035) IS IRRELEVANT.  HAT ACTUALLY
OCCURRED IS THAT CLAIMANT  AS FOUND INELIGIBLE FOR VOCATIONAL RE
HABILITATION IN THAT HE  AS NOT VOCATIONALLY HANDICAPPED  ITHIN
THE MEANING OF OAR 436 6 1 005 (4) AND HE  AS THEREFORE REJECTED*
FOR TRAINING. NOT HAVING BEEN ADMITTED INTO AN AUTHORIZED PROGRAM
OF VOCATIONAL REHABILITATION HE COULD NOT BE TERMINATED*.

Cla IMANT  AS UNDOUBTEDLY MISLED BY THE FORM 1255

-61-055
A  ORKER
REHABI-
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ELIGIBILITY FOR VOCATIONAL REHABILITATION AT BOARD EXPENSE, BUT 
IT DOES NOT FORM THE BASIS FOR AN ESTOPPEL AS THE CLAIMANT SUGGESTS. 
THE RECORD IS CLEAR THAT CLAIMANT INTENDED TO CONTINUE HIS EDUCATION 
WITH THE HELP OF VOCATIONAL REHABILITATION DIVISION REGARDLESS OF 

BOARD ASSISTANCE• CLAIMANT STARTED HIS VOCATIONAL REHABILITATION 

PROGRAM ON SEPTEMBER 9 0 1974 0 THE WORKMEN'S COMPENSATION BOARD 

FORM 125 5 WAS ISSUED ON SEPTEMBER 1 7, 19 74 • NOT HAVING CHANGED 

HIS POSITION TO HIS DETRIMENT IN RELIANCE UPON THE INFORMATION CON

TAINED IN THE FORM 1255, NO ESTOPPEL ARISES• 

WE DO NOT BELIEVE THE STATE ACCIDENT INSURANCE FUND WAS UNDER 
ANY DUTY TO ANTICIPATE AND CORRECT THE ERRONEOUS IMPLICATION OF 

ACCEPTANCE. CONVEYED IN THE WORKMEN'S COMPENSATION BOARD FORM 

1 2 5 5 • FOR ITS PURPOSES THE INFORMATION WAS CLEAR• 'CLAIMANT'S 

ELIGIBILITY FOR VOCATIONAL REHABILITATION WAS BEING STUDIED AND THE 
CLAIM SHOULD REMAIN OPEN' IS WHAT THE FORM TOLD THEM AND THEY DID 

AS THEY WERE TOLD• WHEN RUSS CARTER'S OCTOBER 7, 197 4 REJECTION 

MEMORANDUM WAS RECEIVED THEY AGAIN ACTED PROPERLY• THE CLAIM 
WAS SUBMITTED FOR EVALUATION AND THE DETERMINATION ORDER ISSUED 

IN DUE COURSE ON NOVEMBER 2 2, 197 4 0 THE STATE ACCIDENT INSURANCE 
FUND IS NOT GUILTY OF ANY UNREASONABLE CONDUCT IN THE HANDLING OF 

THIS CLAI M 0 

IN SUMMARY WE CONCLUDE THAT -

( 1) CLAIMANT IS NOT VOCATIONALLY HANDICAPPED WITHIN 
THE MEANING OF OAR 436-61-005(4) 0 

(2) CLAIMANT PROPERLY RECE·IVED TIME LOSS AFTER BE
COMING MEDICALLY STATIONARY ON AUGUST 2 2, 197 4 

WHILE HIS ELIGIBILITY FOR VOCATIONAL REHABILITA
TION WAS BE-ING DETERMINED9 

(3) CLAIMANT'S TIME LOSS WAS PROPERLY TERMINATED 
AS OF OCTOBER 7 1 1974 UPON HIS REJECTION_ FOR AN 
AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION• 

(4) THE STATE ACCIDENT INSURANCE FUND ACTED REASON
ABLY IN PROCESSING CLAIMANT'S CLAIM• 

THEREFORE, THE REFEREE'S ORDER SETTING ASIDE THE DETERMIN
ATION ORDER, FINDING CLAIMANT ELIGIBLE FOR VOCATIONAL REHABILITA
TION UNDER THE AUSPICES OF THE WORKMEN'S COMPENSATION BOARD AND 
GRANTING CLAIMANT TIME LOSS COMPENSATION DURING THAT PERIOD AND 
PROVIDING AN ATTORNEY'S FEE PAYABLE THEREFROM SHOULD BE REVERSED• 

THE STATE ACCIDENT INSURANCE FUND IS AUTHORIZED TO TREAT ALL 
PAYMENT OF TIME LOSS PAID PURSUANT TO THE ORDER OF THE REFEREE AS 

PAYMENTS OF THE PERMANENT DISABILITY COMPENSATION LIABILITY CREATED 
BY THE DETERMINATION ORDER DATED NOVEMBER 2 2, 197 4 • 

IT IS so ORDERED. 

-1 5 -

HIS ELIGIBILITY FOR VOCATIONAL REHABILITATION AT BOARD EXPENSE, BUT
IT DOES NOT FORM THE BASIS FOR AN ESTOPPEL AS THE CLAIMANT SUGGESTS,
THE RECORD IS CLEAR THAT CLAIMANT INTENDED TO CONTINUE HIS EDUCATION
 ITH THE HELP OF VOCATIONAL REHABILITATION DIVISION REGARDLESS OF
BOARD ASSISTANCE, CLAIMANT STARTED HIS VOCATIONAL REHABILITATION
PROGRAM ON SEPTEMBER 9 , 1 974 , THE  ORKMEN'S COMPENSATION BOARD
FORM 1 2 5 5  AS ISSUED ON SEPTEMBER 1 7 , 1 9 74 , NOT HAVING CHANGED
HIS POSITION TO HIS DETRIMENT IN RELIANCE UPON THE INFORMATION CON
TAINED IN THE FORM 1 2 5 5 , NO ESTOPPEL ARISES,

We DO NOT BELIEVE THE STATE ACCIDENT INSURANCE FUND  AS UNDER
ANY DUTY TO ANTICIPATE AND CORRECT THE ERRONEOUS IMPLICATION OF
ACCEPTANCE. CONVEYED IN THE  ORKMEN'S COMPENSATION BOARD FORM
1 2 5 5 , FOR ITS PURPOSES THE INFORMATION  AS CLEAR, 'CLAIMANT S
ELIGIBILITY FOR VOCATIONAL REHABILITATION  AS BEING STUDIED AND THE
CLAIM SHOULD REMAIN OPEN* IS  HAT THE FORM TOLD THEM AND THEY DID
AS THEY  ERE TOLD,  HEN RUSS CARTER'S OCTOBER 7 , 1 9 74 REJECTION
MEMORANDUM  AS RECEIVED THEY AGAIN ACTED PROPERLY, THE CLAIM
 AS SUBMITTED FOR EVALUATION AND THE DETERMINATION ORDER ISSUED
IN DUE COURSE ON NOVEMBER 2 2 , 1 9 74 , THE STATE ACCIDENT INSURANCE
FUND IS NOT GUILTY OF ANY UNREASONABLE CONDUCT IN THE HANDLING OF
THIS CLAIM,

I summary we co clude that

(1) CLAIMANT IS NOT VOCATIONALLY HANDICAPPED  ITHIN
THE MEANING OF OAR 436 -6 1 -0 05(4),

(2) CLAIMANT PROPERLY RECEIVED TIME LOSS AFTER BE
COMING MEDICALLY STATIONARY ON AUGUST 22 , 1 974
 HILE HIS ELIGIBILITY FOR VOCATIONAL REHABILITA
TION  AS BEING DETERMINED,

(3) CLAIMANT S TIME LOSS  AS PROPERLY TERMINATED
AS OF OCTOBER 7 , 1 97 4 UPON HIS REJECTION FOR AN
AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION,

(4) THE STATE ACCIDENT INSURANCE FUND ACTED REASON
ABLY IN PROCESSING CLAIMANT S CLAIM,

Therefore, the referee s order setti g aside the determi 
 tion ORDER, FINDING CLAIMANT ELIGIBLE FOR VOCATIONAL REHABILITA
TION UNDER THE AUSPICES OF THE  ORKMEN S COMPENSATION BOARD AND
GRANTING CLAIMANT TIME LOSS COMPENSATION DURING THAT PERIOD AND
PROVIDING AN ATTORNEY S FEE PAYABLE THEREFROM SHOULD BE REVERSED,

The state accide t i sura ce fu d is authorized to treat all
PAYMENT OF TIME LOSS PAID PURSUANT TO THE ORDER OF THE REFEREE AS
PAYMENTS OF THE PERMANENT DISABILITY COMPENSATION LIABILITY CREATED
BY THE DETERMINATION ORDER DATED NOVEMBER 2 2 , 1 974 ,

It IS SO ORDERED.
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CASE NO. 74-1982 

JOHN R. POTTER, CLAIMANT 
BABCOCK, ACKERMAN AND HANLON, 

CLAIMANT .. s ATTYs. 
DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

JANUARY~' 1976 

REVIEWED BY COMMISSIONERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE I'S ORDER WHICH AWARDED CLAIMANT 4 8 DEGREES FOR 1 5 PER 
CENT UNSCHEDULED LOW BACK DISABILITY• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JULY 6 t 197 3 WHILE 
WORKING AS A ROOFER• THE ORIGINAL DIAGNOSIS WAS CHRONIC LUMBOSACRAL 
STRAIN• CLAIMANT RETURNED TO PART TIME WORK IN DECEMBER• 1973 AND 
REGULARWORKONFEBRUARY18 1 1974• ON MARCH 7, 1974 DR• MALEY 
STATED CLAIMANT WAS RELEASED TO RETURN TO WORK ON OCTOBER 2 3, I 9 7 3 • 
HIS LOW BACK STRAIN WAS RESOLVED• A DETERMINATION ORDER WAS ISSUED 
MAY 3 • 1974 AWARDING CLAIMANT TEMPORARY TOTAL DISABILITY COMPEN
SATION FROM JULY 6 t 197 3 TO JULY 1 5 t 197 3 AND TEMPORARY PARTIAL 
DISABILITY FROM JULY 1973 TO NOVEMBER 22 1 1973 - NO PERMANENT PAR
TIAL DISABILITY COMPENSATION WAS AWARDED CLAI MANTe 

0Re KIEST, ON JUNE 13 t 1974 t STATED CLAIMANT HAD A CHRONIC 
LUMBOSACRAL STRAIN - HE WAS ALSO VERY OBESE• DR• KIEST FELT THAT 
REPEATED BENDING AND LIFTING, MOVEMENTS REQUIRED IN ROOFING, FOR 
A MAN CLAIMANT" S SIZE WOULD LIKELY DEVELOP BACK STRESS• CLAIMANT 
WAS LATER SEEN BY DRe GILSDORF WHO F'ELT CLAIMANT SHOULD LOSE WEIGHT 
TO LIMIT THE STRESS ON HIS BACK AND FELT THAT HIS DISABILITY WAS 
MILD BUT THAT HE SHOULD AVOID HEAVY LIFTING AND ACTIVITIES REQUIRING 
SUSTAINED WORKING IN A FLEXED OR STOOPED POSITION• 

CLAIMANT HAS A SEVENTH GRADE EDUCATION AND NO SPECIAL SKILLS 
OTHER THAN ROOFING WHICH HE HAS DONE FOR APPROXIMATELY 1 7 YEARS• 

CLAIMANT CONTENDS THAT HE IS ENTITLED TO ADDITIONAL TEMPO
RARY TOTAL DISABILITY COMPENSATION AND AN AWARD OF PERMANENT 
PARTIAL DISABILITY COMPENSATION• 

THE REFEREE FOUND THAT CLAIMANT WAS NOT ENTITLED TO ANY 
ADDITIONAL TEMPORARY TOTAL DISABILITY• DRe 'MALEY HAD RELEASED 
CLAIMANT FOR WORK ON OCTOBER 23 t 1973 • 

WITH RESPECT TO CLAIMANT'S ENTITLEMENT TO AN AWARD FOR 
PERMANENT PARTIAL DISABILITY, THE REFEREE FOUND THAT ALTHOUGH 
CLAIMANT WAS OVERWEIGHT AND HAD BEEN ADVISED BV DOGTORS TO REDUCE 
SO AS TO LESSEN THE IMPACT OF HIS WEIGHT ON HIS LUMBOSACRAL SYN
DROME, NEVERTHELESS, THE MEDICAL EVIDENCE SUPPORTED A CONCLUSION 
THAT CLAIMANT HAS SOME MILD RESIDUAL DISAB,ILITY RESULTING FROM 
HIS INDUSTRIAL INJURY• THE REFEREE 0 TAKING INTO CONSIDERATION 
CLAIMANTY S OBESITY AND HIS ATTEMPTS TO FOLLOW THE ADVICE OF THE 
DOCTOR TO REDUCE HIS WE IGHT 1 TOGETHER WITH CLAIMANT" S AGE, EDUCA
TION, TRAINING AND POTENTIAL, CONCLUDED THAT CLAIMANT HAD SUFFERED 
A LOSS OF EARNING CAPACITY OF 1 5 PER CENT• 

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE - HOWEVER, IT NOTES THAT IN THE THIRD 
COMPLETE PARAGRAPH OF PAGE TWO OF THE OPINION AND ORDER IT IS 
·INDICATED THAT DRe MALEY RELEASED CLAIMANT FOR WORK ON OCTOBER Z 3 1 

t974e THIS MUST BE CORRECTED TO READ - 'OCTOBER 23, 1973.' 
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 CB CASE NO. 74-1982 JANUARY 6, 1976

JOHN R. POTTER, CLAIMANT
BABCOCK, ACKERMAN AND HANLON,
claima t s attys,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY SAIF

Reviewed by commissio ers Wilso a d moore.

The state accide t i sura ce fu d requests board review of
THE referee s ORDER  HICH A ARDED CLAIMANT 4 8 DEGREES FOR 15 PER
CENT UNSCHEDULED LO BACK DISABILITY,

Cl im nt SUFFERED A COMPENSABLE INJURY ON JULY 6 , 1 973  HILE

 ORKING AS A ROOFER, THE ORIGINAL DIAGNOSIS  AS CHRONIC LUMBOSACRAL
STRAIN, CLAIMANT RETURNED TO PART TIME  ORK IN DECEMBER, 1 9 73 AND
REGULAR  ORK ON FEBRUARY 1 8 , 1 9 74 , ON MARCH 7 , 1 974 DR, MALEY
STATED CLAIMANT  AS RELEASED TO RETURN TO  ORK ON OCTOBER 2 3 , 1 9 73 ,
HIS LO BACK STRAIN  AS RESOLVED, A DETERMINATION ORDER  AS ISSUED
MAY 3 , 1 9 74 A ARDING CLAIMANT TEMPORARY TOTAL DISABILITY COMPEN
SATION FROM JULY 6 , 1 9 7 3 TO JULY 1 5 , 1 9 7 3 AND TEMPORARY PARTIAL
DISABILITY FROM JULY 1 97 3 TO NOVEMBER 22 , 1 973 NO PERMANENT PAR
TIAL DISABILITY COMPENSATION  AS A ARDED CLAIMANT,

Dr, KIEST, ON JUNE 1 3 , 1 974 , STATED CLAIMANT HAD A CHRONIC
LUMBOSACRAL STRAIN HE  AS ALSO VERY OBESE, DR. KIEST FELT THAT
REPEATED BENDING AND LIFTING, MOVEMENTS REQUIRED IN ROOFING, FOR
A MAN CLAIMANT'S SIZE  OULD LIKELY DEVELOP BACK STRESS, CLAIMANT
 AS LATER SEEN BY DR, GILSDORF  HO FELT CLAIMANT SHOULD LOSE  EIGHT
TO LIMIT THE STRESS ON HIS BACK AND FELT THAT HIS DISABILITY  AS
MILD BUT THAT HE SHOULD AVOID HEAVY LIFTING AND ACTIVITIES REQUIRING
SUSTAINED  ORKING IN A FLEXED OR STOOPED POSITION,

Claima t has a seve th grade educatio a d  o special skills

OTHER THAN ROOFING  HICH HE HAS DONE FOR APPROXIMATELY 17 YEARS.

Claimant cont nds that h is  ntitl d to additional t mpo
rary TOTAL DISABILITY COMPENSATION AND AN A ARD OF PERMANENT
PARTIAL DISABILITY COMPENSATION.

Th r f r  found that claimant was not  ntitl d to any
ADDITIONAL TEMPORARY TOTAL DISABILITY. DR. MALEY HAD RELEASED
CLAIMANT FOR  ORK ON OCTOBER 23 , 1 973 .

With respect to claima t s e titleme t to a award for
PERMANENT PARTIAL DISABILITY, THE REFEREE FOUND THAT ALTHOUGH
CLAIMANT  AS OVER EIGHT AND HAD BEEN ADVISED BY DOCTORS TO REDUCE
SO AS TO LESSEN THE IMPACT OF HIS  EIGHT ON HIS LUMBOSACRAL SYN
DROME, NEVERTHELESS, THE MEDICAL EVIDENCE SUPPORTED A CONCLUSION
THAT CLAIMANT HAS SOME MILD RESIDUAL DISABILITY RESULTING FROM
HIS INDUSTRIAL INJURY. THE REFEREE, TAKING INTO CONSIDERATION
CLAIMANT'S OBESITY AND HIS ATTEMPTS TO FOLLO THE ADVICE OF THE
DOCTOR TO REDUCE HIS  EIGHT, TOGETHER  ITH CLAIMANT'S AGE, EDUCA
TION, TRAINING AND POTENTIAL, CONCLUDED THAT CLAIMANT HAD SUFFERED
A LOSS OF EARNING CAPACITY OF 15 PER CENT.

The board, o de  ovo review, co curs i the fi di gs a d
CONCLUSIONS OF THE REFEREE HO EVER, IT NOTES THAT IN THE THIRD
COMPLETE PARAGRAPH OF PAGE T O OF THE OPINION AND ORDER IT IS
INDICATED THAT DR. MALEY RELEASED CLAIMANT FOR  ORK ON OCTOBER 23,
1 9 7 4 . TH1S MUST BE CORRECTED TO READ -*• * OCTOBER 2 3 , 1 97 3 .'
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THE ORDER OF THE REFEREE DATED MAY 1 4, f 9 7 5, AS AMENDED BY 
HIS ORDER DATED NOVEMBER 7 • f 97 5 1 AND AS FURTHER AMENDED BY THE 
BOARD, ON REVIEW, WITH RESPECT TO THE DATE OF CLAIMANT'S RELEASE 

TO RETURN TO WORK, IS AFFIRMED• 

CLAIMANT'S COUNSEL IS :AWARDED AS A REASONABLE ATTORNEY'S FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 
3 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 

WCB CASE N00 75-1271 

GLORRA BROOKS, CLAIMANT 
BODIE, MINTURN 0 VAN VOORHEES AND LARSON, 

CLAIMANT'S ATTYSe 
DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY SAIF 

JANUARY 6, 1976 

REVIEWED BY COMMISSIONERS WILSON, SLOAN AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE'S ORDER WHICH AWARDED CLAIMANT COMPE.NSATION FOR PER

MANENT TOTAL DISABILITY EFFECTIVE JUNE ff• f 9 7 5 0 

CLAIMANT• 3 6 YEARS OF AGE AT THE Tl ME• SUFFERED A COMPEN
SABLE INJURY ON OCTOBER 2 • I 9 7 0 0 HER CLAIM WAS FIRST CLOSED BY A 
DETERMINATION ORDER MAILED APRIL 2 5 9 197 2, WHEREBY SHE WAS AWARDED 
3 2 DEGREES FOR t O PER CENT UNSCHEDULED LOW BACK DI SABI LITY0 SUB

SEQUENTLY, THE CLAIM WAS REOPENED AND CLOSED AGAIN BY A SECOND 

DETERMINATION ORDER MAILED JUNE 5 • 197 3 0 WHICH AWARDED CLAIMANT 

NO ADDITIONAL PERMANENT PARTIAL DISABILITY. THE CLAIMANT REQUESTED 

A HEARING AND, AS A RESULT OF THE HEARING, THE REFEREE REMANDED 
THE CLAIM TO THE FUND• THE CLAIM WAS AGAIN CLOSED BY A THIRD DETER

MINATION ORDER MAILED MARCH 24, 1 975, WHICH AWARDED CLAIMANT AN 
ADDITIONAL t 2 8 DEGREES FOR 4 0 PER CENT UNSCHEDULED DISABILITY RE

SULTING FROM CONVERSION REACTION, GIVING CLAIMANT AN AGGREGATE 
OF 1 6 0 DEGREES FOR 5 0 PER CENT UNSCHEDULED DISABILITY0 

CLAIMANT AGAIN REQUESTED A HEARING AND THE MATTER WAS HEARD 
BY THE SAME REFEREE WHO CONDUCTED THE HEARING ON JANUARY 2 9 9 f 9 7 4, 
WHICH RESULTED IN THE REOPENING OF CLAIMANT'S CLAIM TO ALLOW EVERY 
POSSIBLE AVENUE OF TREATMENT WHICH COULD BE OF HELP TO CLAIMANT 
TO BE EXPLORED 0 AT THE TIME THE CLAIM WAS REOPENED 9 THE DOCTORS 
HAD INDICATED THAT THERE WAS NO HELP FOR CLAI MANT 0 

THE REFEREE FOUND THAT THERE WAS NOTHING INTRODUCED AT THE 
JUNE 1 1 • 19 7 5 HEARING 0 EITHER BY THE ALMOST IDENTICAL TESTIMONY 
OF THE CLAIMANT OR BY THE TESTIMONY OF DR 0 HENSON, A BEND PSYCHIA
TRIST0 WHICH TENDED TO CHANGE HIS FORMER OPINION 0 HE FOUND THAT 
ALL POSSIBLE EFFORTS HAD BEEN MADE AND 0 UNFORTUNATELY, THERE STILL 
WAS A LACK OF SUCCESS IN AFFORDING CLAIMANT THE TREATMENT SHE RE
QUIRED• CLAIMANT DID NOT WISH TO GO .BACK TO DR 0 PARVARESH 0 WHO 

HAD ORIGINALLY GIVEN HER PSYCHIATRIC TREATMENT, THEREFORE SHE WAS 

TREATED BY DR 0 HENSON, WHO TESTIFIED AT THE HEARING THAT CLAIMANT'S 
PSYCHIATRIC DISABILITY WAS TOTAL AND PERMANENT - HER INDUSTRIAL· 

INJURY, ALTHOUGH MINOR, WAS, IN HIS OPINION, RESPONSIBLE FOR AMPLI
FYING HER PREEXISTING PERSONALITY DISORDER TO THE POINT WHERE IT 

WAS NOT POSSIBLE FOR HER TO DO ANY TYPE OF. PHYSICAL WORK0 . HE FUR

THER TESTIFIED THAT CLAIMANT COULD NOT MAKE A VOLUNTARY CHOICE TO 

ACCEPT PSYCHIATRIC HELP AND BECAUSE OF TH IS HE COULD NOT HELP HER 

DR 0 HENSON FELT THAT CLAIMANT HAD USED THE ACCIDENT AS A CRUTCH 

-17-

ORDER
Th ord r of th r f r  dat d may u, 1975, as am nd d by

HIS ORDER DATED NOVEMBER 7 , 1 97 5 , AND AS FURTHER AMENDED BY THE
BOARD, ON REVIE ,  ITH RESPECT TO THE DATE OF CLAIMANT'S RELEASE
TO RETURN TO  ORK, IS AFFIRMED.

Claima t s cou sel is awarded as a reaso able attor ey s fee
FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM OF
3 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

 CB CASE NO. 75-1271 JANUARY 6, 1976

GLORIA BROOKS, CLAIMANT
BOD IE, MINTURN, VAN VOORHEES AND LARSON,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by commissio ers wilso , sloa a d moore.

The state accide t i sura ce fu d requests board review of
THE referee s ORDER  HICH A ARDED CLAIMANT COMPENSATION FOR PER
MANENT TOTAL DISABILITY EFFECTIVE JUNE 1 1 , 1 97 5 .

Claima t, 36 years of age at the time, suffered a compe 

s ble INJURY ON OCTOBER 2 , 1 9 7 0 . HER CLAIM  AS FIRST CLOSED BY A
DETERMINATION ORDER MAILED APRIL 2 5 , 1 9 7 2 ,  HEREBY SHE  AS A ARDED
32 DEGREES FOR 10 PER CENT UNSCHEDULED LO BACK DISABILITY. SUB
SEQUENTLY, THE CLAIM  AS REOPENED AND CLOSED AGAIN BY A SECOND
DETERMINATION ORDER MAILED JUNE 5 , 1 973 ,  HICH A ARDED CLAIMANT
NO ADDITIONAL PERMANENT PARTIAL DISABILITY. THE CLAIMANT REQUESTED
A HEARING AND, AS A RESULT OF THE HEARING, THE REFEREE REMANDED
THE CLAIM TO THE FUND, THE CLAIM  AS AGAIN CLOSED BY A THIRD DETER
MINATION ORDER MAILED MARCH 24 , 1 9 7 5 ,  HICH A ARDED CLAIMANT AN
ADDITIONAL 128 DEGREES FOR 40 PER CENT UNSCHEDULED DISABILITY RE
SULTING FROM CONVERSION REACTION, GIVING CLAIMANT AN AGGREGATE
OF 160 DEGREES FOR 50 PER CENT UNSCHEDULED DISABILITY.

Claima t agai requested a heari g a d the matter was heard
BY THE SAME REFEREE  HO CONDUCTED THE HEARING ON JANUARY 2 9 , 1 9 74 ,
 HICH RESULTED IN THE REOPENING OF CLAIMANT'S CLAIM TO ALLO EVERY
POSSIBLE AVENUE OF TREATMENT  HICH COULD BE OF HELP TO CLAIMANT
TO BE EXPLORED. AT THE TIME THE CLAIM  AS REOPENED, THE DOCTORS
HAD INDICATED THAT THERE  AS NO HELP FOR CLAIMANT.

The referee fou d that there was  othi g i troduced at the
JUNE 1 1 , 1 975 HEARING, EITHER BY THE ALMOST IDENTICAL TESTIMONY
OF THE CLAIMANT OR BY THE TESTIMONY OF DR. HENSON, A BEND PSYCHIA
TRIST,  HICH TENDED TO CHANGE HIS FORMER OPINION. HE FOUND THAT
ALL POSSIBLE EFFORTS HAD BEEN MADE AND, UNFORTUNATELY, THERE STILL
 AS A LACK OF SUCCESS IN AFFORDING CLAIMANT THE TREATMENT SHE RE
QUIRED. CLAIMANT DID NOT  ISH TO GO BACK TO DR. PARVARESH,  HO
HAD ORIGINALLY GIVEN HER PSYCHIATRIC TREATMENT, THEREFORE SHE  AS
TREATED BY DR. HENSON,  HO TESTIFIED AT THE HEARING THAT CLAIMANT'S
PSYCHIATRIC DISABILITY  AS TOTAL AND PERMANENT HER INDUSTRIAL
INJURY, ALTHOUGH MINOR,  AS, IN HIS OPINION, RESPONSIBLE FOR AMPLI
FYING HER PREEXISTING PERSONALITY DISORDER TO THE POINT  HERE IT
 AS NOT POSSIBLE FOR HER TO DO ANY TYPE OF. PHYSICAL  ORK. HE FUR
THER TESTIFIED THAT CLAIMANT COULD NOT MAKE A VOLUNTARY CHOICE TO
ACCEPT PSYCHIATRIC HELP AND BECAUSE OF THIS HE COULD NOT HELP HER
DR. HENSON FELT THAT CLAIMANT HAD USED THE ACCIDENT AS A CRUTCH
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WHICH TO BL.AME ALL OF HER STRESS SITUATIONS WHICH WERE 
NUMEROUS. 

THE REFEREE FOUND THAT CLAIMANT'S WORK BACKGROUND CONSISTED 
SOLELY OF MENIAL, MANUAL LABOR• SHE HAS AN 1 t TH GRADE EDUCATION, 
HOWEVER, THE COMBINATION OF HER SEX AND RACE HAS UNDOUBTEDLY FORE
CLOSED MANY JOB OPPORTUNITIES TO HER AND VERY PROBABLY CONTRIBUTES 
TO HER FRUSTRATIONS AND STRESS SITUATIONS DISCUSSED BY DR. HENSON. 

8ASED UPON DR• HENSON-, S TESTIMONY, THE REFEREE CONCLUDED 
THAT CLAIMANT HAD CARRIED HER BURDEN OF PROOF AS REQUIRED• DEATON 
Ve SAIF (UNDERSCORED) 1 13 OR APP 2.98 1 AND THAT HER DISABILITIES, 
ALTHOUGH ALMOST EXCLUSIVELY PSYCHIATRIC IN NATURE, WERE COMPEN
SABLE• PATITUCCI Ve BOISE CASCADE CORP• ( UNDERSCORED) 1 8 OR APP 
5 03 • HE FURTHER CONCLUDED THAT CLAIMANT WAS PERMANENTLY _AND 
TOTALLY DISABLED AS OF JUNE 1 1 t 1975 1 THE DATE OF THE HEARING. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE OPINION AND ORDER 
OF THE REFEREE• 

· ORDER 

THE ORDER OF THE REFEREE DATED JUL.Y 11, 1975 IS AFFIRMED• 

C1..AIMANT' S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVfEW 1 THE SUM 
OF 4 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURAN'CE FUN De 

DISSENT 

COMMISSIONER GEORGE Ae MOORE DISSENTS AS FOLLOWS -

f RESPECTFULLY DISSENT FROM THE OPINION OF THE MAJORITY., THIS 
LADY SUSTAINED A MINIMAL INJURY AS A RESULT OF A SLIP AND TWIST IN
CIDENT., SHE HAS NEVER HAO MORE THAN CONSERVATIVE TREATMENT PHY
SICALLY SUCH AS THERAPY, TRACTION, BRACE I ANALGESICS AND M EDICA
TIONe ON THE OTHER HAND SHE HAS UNDERGONE FEMALE SUR_;ERY AND IS 
DIAGNOSED AS SUFFERING HYPERTENSIVE CARDIOVASCULAR DISEASE WHICH 
IS NOT RELATED TO THE INCIDENT• IT IS INTERESTING TO NOTE THAT TWICE 
SHE HAS CHEC KEO OUT OF HOSPITALS AGAINST MEDICAL. ADV ICE AND RESISTS 
PSYCHIATRIC HELP AND HAS ENDURED THE TRAUMA OF MARITAL SEPARATION 
FROM A UNION OF SOME 2 0 YEARS., 

FROM THE ABOVE, IT IS SUGGESTED THAT HER EMPL.OYER SHOULD 
BE CHARGED WITH A LIFE TIME PENSION BECAUSE TI-IE EMPLOYER TAKES 
THE WORKER AS HE FINDS HIM• A MINISCULE INCIDENT OCCURRED WH_ICH 
LEFT THIS PERSON WITH NO OBJECTIVE PHYSICAL RESIDUALS, BUT WHICH 
IN THE OPINION OF ONE PSYCHIATRIST MIGHT HAVE TO AN EXTENT INFLU
ENCED HER PREEXISTING PSYCHOPATHOLOGY 0 A CAREFUL REVIEW OF DR• 
HENSON'S TESTIMONY PERSUADES ME THAT IT IS MORE BELIEVABLE THAT 
HER PSYCHOLOGICAL RESPONSES ARE NOT RESIDUALS OF THE INJURY• THEY 
SPRING FROM THE PREEXISTING PSYCHOPATHOLOGY UNRELATED TO THE IN
DUSTRIAL INCIDENT• THIS PROBLEM BELONGS TO SOCIETY AS A WHOLE 
RATHER THAN HER EMPLOYER., 

THIS REVIEWER WOULD REVERSE THE REFEREE ANO RESTORE THE 
DETERMINATION ORDER OF MARCH 2. 4 1 197 5 • 

-s- GEORGE Ae MOORE, COMMISSIONER 
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UPON  HICH TO BLAME ALL OF HER STRESS SITUATIONS  HICH  ERE
NUMEROUS.

The referee fou d that claima t s work backgrou d co sisted
SOLELY OF MENIAL, MANUAL LABOR. SHE HAS AN I 1 TH GRADE EDUCATION,
HO EVER, THE COMBINATION OF HER SEX AND RACE HAS UNDOUBTEDLY FORE
CLOSED MANY JOB OPPORTUNITIES TO HER AND VERY PROBABLY CONTRIBUTES
TO HER FRUSTRATIONS AND STRESS SITUATIONS DISCUSSED BY DR. HENSON.

Bas d upon dr. h nson’s t stimony, th r f r  conclud d
THAT CLAIMANT HAD CARRIED HER BURDEN OF PROOF AS REQUIRED. DEATON
V. SAIF ( UNDERSCORED) , 1 3 OR APP 2 9 8 , AND THAT HER DISABILITIES,
ALTHOUGH ALMOST EXCLUSIVELY PSYCHIATRIC IN NATURE,  ERE COMPEN
SABLE. PATITUCCI V, BOISE CASCADE CORP. (UNDERSCORED) , 8 OR APP
5 03 . HE FURTHER CONCLUDED THAT CLAIMANT  AS PE RMANENTLY AN D
TOTALLY DISABLED AS OF JUNE 1 1 , 1 97 5 , THE DATE OF THE HEARING.

The board, o de  ovo review, affirms the opi io a d order
OF THE  EFE EE.

ORDER

Th ord r of th r f r  dat d July i i , 1975 is affirm d.
Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 4 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

DISSENT

Commissio er george a. moore disse ts as follows

I RESPECTFULLY DISSENT FROM THE OPINION OF THE MAJORITY, THIS
LADY SUSTAINED A MINIMAL INJURY AS A RESULT OF A SLIP AND T IST IN
CIDENT. SHE HAS NEVER HAD MORE THAN CONSERVATIVE TREATMENT PHY
SICALLY SUCH AS THERAPY, TRACTION, BRACE, ANALGESICS AND MEDICA
TION. ON THE OTHER HAND SHE HAS UNDERGONE FEMALE SURGERY AND IS
DIAGNOSED AS SUFFERING HYPERTENSIVE CARDIOVASCULAR DISEASE  HICH
IS NOT RELATED TO THE INCIDENT. IT IS INTERESTING TO NOTE THAT T ICE
SHE HAS CHECKED OUT OF HOSPITALS AGAINST MEDICAL ADVICE AND RESISTS
PSYCHIATRIC HELP AND HAS ENDURED THE TRAUMA OF MARITAL SEPARATION
FROM A UNION OF SOME 2 0 YEARS.

From the above, it is suggested that her employer should

BE CHARGED  ITH A LIFE TIME PENSION BECAUSE THE EMPLOYER TAKES
THE  ORKER AS HE FINDS HIM. A MINISCULE INCIDENT OCCURRED  HICH
LEFT THIS PERSON  ITH NO OBJECTIVE PHYSICAL RESIDUALS, BUT  HICH
IN THE OPINION OF ONE PSYCHIATRIST MIGHT HAVE TO AN EXTENT INFLU
ENCED HER PREEXISTING PSYCHOPATHOLOGY. A CAREFUL REVIE OF DR.
henson s TESTIMONY PERSUADES ME THAT IT IS MORE BELIEVABLE THAT
HER PSYCHOLOGICAL RESPONSES ARE NOT RESIDUALS OF THE INJURY. THEY
SPRING FROM THE PREEXISTING PSYCHOPATHOLOGY UNRELATED TO THE IN
DUSTRIAL INCIDENT. THIS PROBLEM BELONGS TO SOCIETY AS A  HOLE
RATHER THAN HER EMPLOYER.

This r vi w r would r v rs th r f r  and r stor th 
DETERMINATION ORDER OF MARCH 24 , 1 9 7 5 .

-S- GEORGE A. MOORE, COMMISSIONER
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CASE NO,. 75-289 

CARMA ANDERSON, CLAIMANT 
GAL TON AND POPICK, CLAIMANT'S ATTYS 6 

DEPT• OF JUSTICE 0 DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

CROSS REQUEST FOR REVIEW BY SAIF 

JANUARY 6, 1976 

REVIEWED BY COMMISSIONERS WILSON AND MOORE., 

THE CLAIMANT REQUESTS BOARD REVIEW OF THAT PORTION OF THE 
REFEREE'S ORDER WHICH AFFIRMED THE DENIAL OF CLAIMANT'S CL.AIM 
FOR AGGRAVATION• THE FUND CROSS REQUESTS REVIEW OF THAT PORTION 

OF THE ORDER WHICH INSTRUCTED IT TO PAY CLAIMANT TEMPORARY TOTAL 

DISABILITY COMPENSATION BETWEEN NOVEMBER 18 1 1974 AND MARCH 5, 

1 9 7 5 - TO PAY O IN ADDITION, 2 5 PER CENT OF SUCH COMPENSATION AS A 
PENALTY FOR UNREASONABLE DELAY IN ACCEPTING OR DENYING HER CLAIM 
AND FOR UNREASONABLE DELAY IN PAYMENT OF COMPENSATION AND AWARD
ING CLAIMANT'S ATTORNEY THE SUM OF 600 DOLLARS AS ATTORNEY'S FEE 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 2 9 t 969 
INJURING HER LOW BACK WHILE REMOVING SOME FOOD CARTS FROM AN ELE
VATOR• THE CLAIM WAS ACCEPTED AND 0 AFTER CONSERVATIVE TREATMENT 0 

WAS CLOSED BY A DETERMINATION ORDE R 0 DATED AUGUST 1 3 1 1971 1 WHICH 
AWARDED CLAIMANT PERMANENT TOTAL DISABILITY, AFTER A HEARING 
REQUESTED BY THE FUND, THE REFEREE CONCLUDED IN AN OPINION AND ORDER 

MAILED MARCH 14 9 1972 1 THAT 1 ALTHOUGH CLAIMANT WAS PERMANENTLY 

AND TOTALLY DISABLED~ ONLY 40 PER CENT OF SUCH DISABILITY WAS 
ATTRIBUTABLE TO THE INDUSTRIAL INJURY AND HE REDUCED THE AWARD TO 
t 2 8 DEGREES 0 CLAIMANT REQUESTED REVIEW BY THE BOARD WHICH AFFIRMED 
THE REFEREE'S ORDER 0 NO FURTHER APPEAL WAS TAKEN 0 

0N OCTOBER 30 0 1974 1 DR., CHERRY 0 AFTER HE EXAMINED CLAIM
ANT0 OPINED THAT CLAIMANT HAD A CHRONIC LOW BACK STRAIN DUE TO HER 
ACCIDENT AND HER DISABILITY AT THAT TIME WAS GREATER THAN 40 PER 
CENT - THE INCREASED DISABILITY WAS DUE TO AGGRAVATION OF HER PRE-

VIOUS INJURY 0 ON NOVEMBER 18 0 1 974 THIS REPORT WAS RECEIVED BY 

THE FUND• THE FUND DID NOTHING UNTIL JANUARY 2 4, 1975 AT WHICH TIME 
IT ADVISED CLAIMANT THAT SHE HAD BEEN SCHEDULED TO BE EXAMINED BY 

THE ORTHOPEDIC CONSULTANTS ON FEBRUARY 6 0 197 5 • THE REPORT RESULT
ING FROM THAT EXAMINATION, RECEIVED BY THE FUND ON FEBRUARY t 9 1 

1975 1 INDICATED THAT NO FURTHER TREATMENT WAS NECESSARY. THERE
AFTER, THE MATTER WAS REFERRED TO THE EVALUATION DIVISION OF THE 
BOARD AND A DETERMINATION ORDER, MAILED MARCH 5, 1975 1 DID NOT 
AWARD ANY ADDITIONAL PERMANENT PARTIAL. DISABILITY. CLAIMANT THEN 

AMENDED HER REQUEST FOR HEARING TO INCLUDE THE ISSUE OF PERMANENT 
DISABILITY, 

THE REFEREE FOUND THAT A COMPARISON OF THE MEDICAL REPORTS 
REVEALED THAT CL.Al MA NT' S CONDITION DID NOT MATER !ALLY CHANGE BE

TWEEN THE EXAMINATIONS CONDUCTED IN 1971 AND THE EXAMINATION BY 

DR., CHERRY IN OCTOBER ! 9 7 4 • THE REFEREE CONCLUDED THAT• WHILE 
DR• CHERRY• S REPORT WAS SUFFICIENT TO CONFER JURISDICTION UPON HIM 

TO HOLD THE HEARING• THE EVIDENCE DID NOT JUSTIFY A FINDING THAT THE 

PERMANENT DISABILITY CLAIMANT SUFFERED AS A RESULT OF HER INJURY 

OF SEPTEMBER 2 • 196 9 HAD BECOME AGGRAVATED SUBSEQUENT TO THE LAST 
AWARD OR ARRANGEMENT OF COMPENSATION WHICH WAS MARCH 1·4 • 1972 • 

THE REFEREE FOl.lND THAT. ALTHOUGH CLAIMANT. s CONDITION HAD 
NOT WORSENED, THE· FUND HAD A DUTY WHEN IT RECEIVED CLAIMANT• S RE

QUEST FOR BENEF.ITS• TOGETHER WITH DR• CHERRY• S REPORT ON NOVEMBER 18 1 

1972, ·To DO SOMETHING. AN AGGRAVATION CLAIM IS TO BE CONSTRUED As 
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WCB CASE NO. 75-289 JANUARY 6, 1976

CARMA ANDERSON, CLAIMANT
GALTON AND POPICK, CLAIMANT1 S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT
CROSS REQUEST FOR REVIE BY SAIF

Reviewed by commissio ers wilso a d moore.

The claima t requests board review of that portio of the
referee s order which affirmed the de ial of claima t s claim
FOR AGGRAVATION. THE FUND CROSS REQUESTS REVIE OF THAT PORTION
OF THE ORDER  HICH INSTRUCTED IT TO PAY CLAIMANT TEMPORARY TOTAL
DISABILITY COMPENSATION BET EEN NOVEMBER 1 8 , 1 974 AND MARCH 5,
1 9 7 5 TO PAY, IN ADDITION, 25 PER CENT OF SUCH COMPENSATION AS A
PENALTY FOR UNREASONABLE DELAY IN ACCEPTING OR DENYING HER CLAIM
AND FOR UNREASONABLE DELAY IN PAYMENT OF COMPENSATION AND A ARD
ING CLAIMANT S ATTORNEY THE SUM OF 600 DOLLARS AS ATTORNEY S FEE.

Cl im nt suffered  compens ble injury on September 2, 196 9
INJURING HER LO BACK  HILE REMOVING SOME FOOD CARTS FROM AN ELE
VATOR. THE CLAIM  AS ACCEPTED AND, AFTER CONSERVATIVE TREATMENT,
 AS CLOSED BY A DETERMINATION ORDER, DATED AUGUST 13, 197 1 ,  HICH
A ARDED CLAIMANT PERMANENT TOTAL DISABILITY. AFTER A HEARING
REQUESTED BY THE FUND, THE REFEREE CONCLUDED IN AN OPINION AND ORDER
MAILED MARCH 1 4 , 1 972 , THAT, ALTHOUGH CLAIMANT  AS PERMANENTLY
AND TOTALLY DISABLED', ONLY 4 0 PER CENT OF SUCH DISABILITY  AS
ATTRIBUTABLE TO THE INDUSTRIAL INJURY AND HE REDUCED THE A ARD TO
128 DEGREES, CLAIMANT REQUESTED REVIE BY THE BOARD  HICH AFFIRMED
THE REFEREE S ORDER, NO FURTHER APPEAL  AS TAKEN.

On OCTOBER 30, 1974, DR. CHERRY, AFTER HE EXAMINED CLAIM
ANT, OPINED THAT CLAIMANT HAD A CHRONIC LO BACK STRAIN DUE TO HER
ACCIDENT AND HER DISABILITY AT THAT TIME  AS GREATER THAN 4 0 PER
CENT THE INCREASED DISABILITY  AS DUE TO AGGRAVATION OF HER PRE
VIOUS INJURY, ON NOVEMBER 1 8 , 1 974 THIS REPORT  AS RECEIVED BY
THE FUND, THE FUND DID NOTHING UNTIL JANUARY 2 4 , 1 9 7 5 AT  HICH TIME
IT ADVISED CLAIMANT THAT SHE HAD BEEN SCHEDULED TO BE EXAMINED BY
THE ORTHOPEDIC CONSULTANTS ON FEBRUARY 6 , 1 975 . THE REPORT RESULT
ING FROM THAT EXAMINATION, RECEIVED BY THE FUND ON FEBRUARY 19,
1 9 7 5 , INDICATED THAT NO FURTHER TREATMENT  AS NECESSARY.' THERE
AFTER, THE MATTER  AS REFERRED TO THE EVALUATION DIVISION OF THE
BOARD AND A DETERMINATION ORDER, MAILED MARCH 5 , 1 9 7 5 , DID NOT
A ARD ANY ADDITIONAL PERMANENT PARTIAL DISABILITY. CLAIMANT THEN
AMENDED HER REQUEST FOR HEARING TO INCLUDE THE ISSUE OF PERMANENT
DISABILITY.

Th r f r  found that a comparison of th m dical r ports
REVEALED THAT CLAIMANT S CONDITION DID NOT MATERIALLY CHANGE BE
T EEN THE EXAMINATIONS CONDUCTED IN 197 1 AND THE EXAMINATION BY
DR, CHERRY IN OCTOBER 1974, THE REFEREE CONCLUDED THAT,  HILE
DR. CHERRY S REPORT  AS SUFFICIENT TO CONFER JURISDICTION UPON HIM
TO HOLD THE HEARING, THE EVIDENCE DID NOT JUSTIFY A FINDING THAT THE
PERMANENT DISABILITY CLAIMANT SUFFERED AS A RESULT OF HER INJURY
OF SEPTEMBER 2 , 1 96 9 HAD BECOME AGGRAVATED SUBSEQUENT TO THE LAST
A ARD OR ARRANGEMENT OF COMPENSATION  HICH  AS MARCH 1 4 , 1 9 72 .

Th r f r  found that, although claimant’s condition had
NOT  ORSENED, THE FUND HAD A DUTY  HEN IT RECEIVED CLAIMANT S RE
QUEST FOR BENEFITS, TOGETHER  ITH DR. CHERRY S REPORT ON NOVEMBER 18
1 9 72 , TO DO SOMETHING. AN AGGRAVATION CLAIM IS TO BE CONSTRUED AS
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CLAIM IN THE FIRST INSTANCE ANO THE FUND HAO 60 DAYS WITHIN WHICH 
TO EITHER ACCEPT OR DENY THE CLAIM, FURTHERMORE, PAYMENT OF COM
PENSATION FOR TEMPORARY TOTAL DISABILiTY MUST COMMENCE WITHIN 
1 4 DAYS AFTER r,!OTICE OF THE CL.Al Me 

THE REFEREE CONCLUDED THAT THE FUND NEITHER COMMENCED PAY
MENT OF COMPENSATION FOR TEMPORARY TOTAL. DISABILITY WITHIN 1 4 DAYS 
AFTER BEING NOTIFIED OF THE CL.AIM, NOR DID IT ACCEPT OR DENY THE 
CLAIM WITHIN THE 6 0 DAYS PROVIDED BY STATUTE - THEREFORE, IT WAS 
PROPER TO IMPOSE PENALTIES UNDER.THE PROVISIONS OF ORS 656.262 (8) 
AND AWARD AN ATTORNEY'S FEE UNDER THE PROVISIONS OF ORS 6 5 6 • 3 8 2 ( 1) 
FOR UNREASONABLE DELAY IN THE PAYMENT OF COMPENSATION AND UNREA
SONABLE RESISTANCE IN THE PAYMENT OF COMPENSATION• 

THE BOARD, ON DE NOVO REVIEW, NOTES THAT THE REFEREE DISTIN
GUISHES HIS RULING IN THIS CASE FROM THAT MADE BY THE BOARD IN THE 
MATTER OF COMPENSATI.ON OF PAULINE MORGAN, CLAIMANT (UNDERSCORED), 
WCB CASE NO• 74-853 1 WHEREIN THE BOARD STATED THAT THE REFEREE 
HAVING HELD THAT THE MEDICAL REPORT WAS NOT SUFFICIENT TO CONFER 
JURISDICTION COULD NOT AWARD TEMPORARY TOTAL DISABILITY COMPENSA
TION, PENALTIES OR ATTORNEY'S FEES ON THE GROUND THAT IN THIS CASE 
DR• CHERRY'S REPORT WAS SUFF;ICIENT TO CONFER JURISDICTION• THE 
DISTINCTION IS WELL MADE - HOWEVER, OREGON L.AWS 1975 1 CH 497 1 SEC 1 
AMENDED ORS 656.273 AND ADEQUACY OF A PHYSICIAN'S REPORT IS NO 
LONGER JURISDICTIONAL. 

THE BOARD CONCURS IN THE FINDINGS AND CONCLUSIONS MADE BY 
THE REFEREE WITH RESPECT TO AFFIRMING THE DENIAL OF CLAIMANT'S 
CLAIM FOR AGGRAVATION AND ALSO WITH HIS IMPOSITION OF PENALTIES 
AND AWARD OF ATTORNEY'S FEES� 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 8 1 197 5 IS AFFIRMED• 

WCB CASE NO. 74-2779 

HAROLD AYER, CLAIMANT 
EVOHL MALAGON, CLAIMANT'S ATTY• 
DEPT• OF JUSTICE, ·oEFENSE ATTY� 
REQUEST FOR REVIEW BY SAIF 

JANUARY s·, 1976 

. REVIEWED BY COMMISSIONERS WILSON AND .MOORE� 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE'S ORDER WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT 
TOTAL DISABILITY EFFECTIVE MAY 3, 197 4 • 

CLAIMANT WAS INVOLVED IN A CAR ACCIDENT AND SUFFERED A COM
PENSABLE INJURY ON JUNE 6 1 1970 - AT THAT TIME HE WAS 60 YEARS OLD• 
THE CLAIM WAS INITIALf.:-Y CLOSED ON NOVEMBER 6 1 1970 WITH NO AWARD 
OF PERMANENT PARTIAL DISABILITY• 

0N OCTOBER 17 1 1972 CLAIMANT FILED A CLAIM FOR AGGRAVATION 
WHICH WAS DENIED·BY THE FUND ON NOVEMBER 3 1 19 72 • AFTER A HEAR
ING REQUESTED BY CLAIMANT, THE REFEREE REMANDED THE CLAIM TO THE 

FUND, BASED ON A REPORT FROM DR• BROWN, A PSYCHIATRIST, AND THE 
OTHER MEDICAL AND· L.AY EVIDENCE WHICH INDICATED THAT CLAIMANT'S 
CONDITION HAD WORSEN~o. IT WAS o~. BROWN' s OPINION THAT BECAUSE 
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A CLAIM IN THE FIRST INSTANCE AND THE FUND HAD 60 DAYS  ITHIN  HICH
TO EITHER ACCEPT OR DENY THE CLAIM, FURTHERMORE, PAYMENT OF COM
PENSATION FOR TEMPORARY TOTAL DISABILITY MUST COMMENCE  ITHIN
14 DAYS AFTER NOTICE OF THE CLAIM,

The REFEREE CONCLUDED th t the fund neither commenced p y

ment OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY  ITHIN 14 DAYS
AFTER BEING NOTIFIED OF THE CLAIM, NOR DID IT ACCEPT OR DENY THE
CLAIM  ITHIN THE 6 0 DAYS PROVIDED BY STATUTE THEREFORE, IT  AS
PROPER TO IMPOSE PENALTIES UNDER THE PROVISIONS OF ORS 6 56,2 62 ( 8)
AND A ARD AN ATTORNEY' S FEE UNDER THE PROVISIONS OF ORS 656,382 (1)
FOR UNREASONABLE DELAY IN THE PAYMENT OF COMPENSATION AND UNREA
SONABLE RESISTANCE IN THE PAYMENT OF COMPENSATION.

The bo rd, on de novo review, notes th t the referee DISTIN
GUISHES HIS RULING IN THIS CASE FROM THAT MADE BY THE BOARD IN THE
MATTER OF COMPENSATION OF PAULINE MORGAN, CLAIMANT (UNDERSCORED) ,
 CB CASE NO, 74 -8 53 ,  HEREIN THE BOARD STATED THAT THE REFEREE
HAVING HELD THAT THE MEDICAL REPORT  AS NOT SUFFICIENT TO CONFER
JURISDICTION COULD NOT A ARD TEMPORARY TOTAL DISABILITY COMPENSA
TION, PENALTIES OR ATTORNEY S FEES ON THE GROUND THAT IN THIS CASE
DR, CHERRY S REPORT  AS SUFFICIENT TO CONFER JURISDICTION, THE
DISTINCTION IS  ELL MADE HO EVER, OREGON LA S 1 975 , CH 4 9 7 , SEC 1
AMENDED ORS 6 5 6,2 73 AND ADEQUACY OF A PHYSICIAN'S REPORT IS NO
LONGER JURISDICTIONAL.

The BOARD CONCURS IN THE FINDINGS AND CONCLUSIONS MADE BY
THE REFEREE  ITH RESPECT TO AFFIRMING THE DENIAL OF CLAIMANT'S
CLAIM FOR AGGRAVATION AND ALSO  ITH HIS IMPOSITION OF PENALTIES
AND A ARD OF ATTORNEY* S FEES.

ORDER
Th ORDER OF THE REFEREE DATED JULY 8 , 1 9 7 5 IS AFFIRMED.

WCB CASE NO. 74-2779 JANUARY 6, 1976

HAROLD AYER, CLAIMANT
EVOHL MALAGON, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by commissio ers wilso a d moore.

The state accide t i sura ce fu d requests board review of
THE referee s ORDER  HICH GRANTED CLAIMANT AN A ARD OF PERMANENT
TOTAL DISABILITY EFFECTIVE MAY 3 , 1 9 74 ,

Claima t was i volved i a car accide t a d suffered a com
pens ble INJURY ON JUNE 6 , 1 970 AT THAT TIME HE  AS 60 YEARS OLD,
THE CLAIM  AS INITIALLY CLOSED ON NOVEMBER 6 , 1 970  ITH NO A ARD
OF PERMANENT PARTIAL DISABILITY.

On OCTOBER 1 7 , 1 972 CLAIMANT FILED A CLAIM FOR AGGRAVATION
 HICH  AS DENIED BY THE FUND ON NOVEMBER 3 , 1 9 72 , AFTER A HEAR
ING REQUESTED BY CLAIMANT, THE REFEREE REMANDED THE CLAIM TO THE
FUND, BASED ON A REPORT FROM DR. BRO N, A PSYCHIATRIST, AND THE
OTHER MEDICAL AND LAY EVIDENCE  HICH INDICATED THAT CLAIMANT'S
CONDITION HAD  ORSENED. IT  AS DR. BRO N'S OPINION THAT BECAUSE
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CLAIMANT" S DEPRESSION• HIS LEVEL OF ANXIETY INDICATED BY TREMOR• 
A DISTURBED SPEECH PATTERN AND DIFFICULTY IN CONCENTRATION CLAIMANT 
SHOULD RECEIVE PERIODIC AND SUPPORTIVE PSYCHOTHERAPEUTIC INTERVEN

TION• 

THE FUND REQUESTED BOARD REVIEW AND THE BOARD AFFIRMED THE 
REFEREE'S ORDER• 

DR. PARVARESH EXAMINED CLAIMANT ON JANUARY 1 0, 1974 AND HIS 
CONCLUSION WAS THAT CLAIMANT COULD RETURN TO SOME EMPLO_YMENT, HE 
DID NOT BELIEVE CLAIMANT WAS MALINGERING AS THERE WAS- ENOUGH CLIN-. 

ICAL EVIDENCE TO INDICATE ON-GOING NERVOUS TENSION• HE FELT THAT 
THE DEGREE OF PSYCHIATRIC PROBL~MS WAS APPARENTLY OF SUCH GRAVITY 
THAT V){OULD PRECLUDE CLAIMANT FROM ENGAGING IN HIS PREVIOUS OCCU
PATION• 

Q.., MAY I 9 1974 9 DR• BROWN 0 CLAIMANT'S TREATING PSYCHIATRIST, 
AFTER REVIEWING DR• PARVARESH'S REPORT OF JANUARY 15 0 1975 1 REITER

ATED HIS OPINION STATED IN HIS REPORT OF MAY I, 19 7 4 THAT HE CONSI
DERED CLAIMANT TO BE TOTALLY, AND FOR THE FORESEEABLE FUTURE 1 

DISABLED AND UNABLE TO WORK • 

. THE FUND REQUESTED CLOSURE ON MAY 7 , I 9 7 4 , BASED UPON AN 
EXAMINATION OF CLAIMANT !3Y DR• HARWOOD, MEDICAL EXAMINER FOR THE 
FUND• DR, HARWOOD, WHO EXAMINED CLAIMANT ON JULY 8 • 1974, FELT 
THAT HIS CONDITION WAS MEDICALLY STATIONARY AND HAD BEEN FOR SOME 

TIME AND THAT ALTHOUGH CLAIMANT" S PROBLEMS .WERE NUMEROUS 1 NONE 
WERE RELATED TO HIS ACCIDENT AND THE CLAIM COULD BE CLOSED WITH
OUT ANY AWARD FOR PERMANENT PARTIAL DISABILITY• ON JULY 2 6 1 197 4 
THE CLAIM WAS AGAIN CLOSED WITH A SECOND DETERMINATION ORDER WHICH 
AWARDED CLAIMANT NO PERMANENT PARTIAL DISABILITY BUT SOME ADDI
TIONAL TEMPORARY TOTAL DISABILITY COMPENSATION 0 

THE CLAIMANT REQUESTED A HEARING ON THE SECOND DETERMINATION 
ORDER - AT THIS HEARING, BASICALLY THE SAME MEDICAL EVIDENCE WAS 
RECEIVED AS HAD BEEN RECEIVED AT THE PREVIOUS HEARING INSOFAR AS 
IT RELATED TO CLAIMANT" S PSYCHOPATHOLOGY, THE DEPOSITION OF DR• 
BROWN INDICATES NO CHANGE IN HIS OPINION THAT CLAIMANT WA!Si PER
MANENTLY AND TOTALLY DISABLED AND WOULD BE SO FOR THE FORESEEABLE 
FUTURE - THIS, IN SPITE- OF VIGOROUS CROSS-EXAMINATION BY THE COUN
SEL FOR THE FUND0 DR 0 BROWN REITERATED HIS FORMER OPINION THAT 

ALTHOUGH CLAIMANT HAD PREEXISTING PSYCHIATRIC CONDITIONS THOSE 
CONDITIONS WERE AGGRAVATED BY THE INDUSTRIAL INJURY AND, AS A RE
SULT THEREOF, CLAIMANT WAS INCAPABLE OF FUNCTIONING AND HOLDING 
DOWN A GAINFUL OCCUPATION• 

THE REFEREE FOUND THAT THE MEDICAL EVIDENCE INDICATED CLAIM
ANT HAD NOT SUFFERED A GREAT AMOUNT OF ORGANIC DISABILITY BUT THAT 
HE HAD SEVERE PSYCHOGENIC CONDITIONS WHICH WERE DIRECTLY RELATED 

TO HIS INDUSTRI_AL INJURY• HE CONCLUDED THAT THIS MEDICAL EVIDENCE 
WAS SUFFICIENT TO INDICATE THAT FROM A PSYCHIATRIC CONDITION ALONE 
CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED AND INCAPABLE OF 
REGULARLY PERFORMING WORK IN A GAINFUL AND SUITABLE OCCUPATION• 
CLAIMANT IS MENTALLY UNABLE TO PERFORM ANY TYPE OF WORK0 THE 
FUND OFFERED NO EVIDENCE TO SHOW THAT SOME TYPE OF SUITABLE WORK 
WAS AVAILABLE TO CLAIMANT ON A REGULAR AND CONTINUED BASIS 0 

THE REFEREE FURTHER CONCLUDED THAT, ALTHOUGH THE EVIDENCE 
ESTABLISHED THAT THE PSYCHOGENIC CONDITION PREEXISTED THE INDUS

TRIAL INJURY, THE INJURY HAD AGGRAVATED THE CONDITION AND LED TO 
THE PRESENT OVERALL CONDITION OF CLAI MANT 0 HE FOUND THAT CLAIMANT 
WAS PERMANENTLY AND TOTALLY DISABLED, 

-2 1 -

of claima t s depressio , his level of a xiety i dicated by tremor,
a disturbed speech patter a d difficulty i co ce tratio claima t
SHOULD RECEIVE PERIODIC AND SUPPORTIVE PSYCHOTHERAPEUTIC INTERVEN
TION,

The fu d requested board review a d the board affirmed the
referee s order.

Dr, PARVARESH EXAMINED CLAIMANT on JANUARY 1 0 , 1 974 AND HIS
CONCLUSION  AS THAT CLAIMANT COULD RETURN TO SOME EMPLOYMENT, HE
DID NOT BELIEVE CLAIMANT  AS MALINGERING AS THERE  AS ENOUGH CLIN
ICAL EVIDENCE TO INDICATE ON-GOING NERVOUS TENSION. HE FELT THAT
THE DEGREE OF PSYCHIATRIC PROBLEMS  AS APPARENTLY OF SUCH GRAVITY
THAT  OULD PRECLUDE CLAIMANT FROM ENGAGING IN HIS PREVIOUS OCCU
PATION.

On MAY 1 , 1 974 , DR. BRO N, CLAIMANT'S TREATING PSYCHIATRIST,
AFTER REVIE ING DR. PARVARESH* S REPORT OF JANUARY 1 5 , 1 97 5 , REITER
ATED HIS OPINION STATED IN HIS REPORT OF MAY 1 , 1 9 74 THAT HE CONSI
DERED CLAIMANT TO BE TOTALLY, AND FOR THE FORESEEABLE FUTURE,
DISABLED AND UNABLE TO  ORK.

The FUND REQUESTED CLOSURE ON MAY 7 , 1 9 74 , BASED UPON AN

EXAMINATION OF CLAIMANT BY DR. HAR OOD, MEDICAL EXAMINER FOR THE
FUND, DR, HAR OOD,  HO EXAMINED CLAIMANT ON JULY 8 , 1 974 , FELT
THAT HIS CONDITION  AS MEDICALLY STATIONARY AND HAD BEEN FOR SOME
TIME AND THAT ALTHOUGH cl im nt s PROBLEMS  ERE NUMEROUS, NONE
 ERE RELATED TO HIS ACCIDENT AND THE CLAIM COULD BE CLOSED  ITH
OUT ANY A ARD FOR PERMANENT PARTIAL DISABILITY. ON JULY 2 6 , 1 9 74
THE CLAIM  AS AGAIN CLOSED  ITH A SECOND DETERMINATION ORDER  HICH
A ARDED CLAIMANT NO PERMANENT PARTIAL DISABILITY BUT SOME ADDI
TIONAL TEMPORARY TOTAL DISABILITY COMPENSATION,

The claima t requested a heari g o the seco d determi atio 

ORDER AT THIS HEARING, BASICALLY THE SAME MEDICAL EVIDENCE  AS
RECEIVED AS HAD BEEN RECEIVED AT THE PREVIOUS HEARING INSOFAR AS
IT RELATED TO CLAIMANT'S PSYCHOPATHOLOGY. THE DEPOSITION OF DR.
BRO N INDICATES NO CHANGE IN HIS OPINION THAT CLAIMANT  AS PER
MANENTLY AND TOTALLY DISABLED AND  OULD BE SO FOR THE FORESEEABLE
FUTURE THIS, IN SPITE OF VIGOROUS CROSS-EXAMINATION BY THE COUN
SEL FOR THE FUND, DR. BRO N REITERATED HIS FORMER OPINION THAT
ALTHOUGH CLAIMANT HAD PREEXISTING PSYCHIATRIC CONDITIONS THOSE
CONDITIONS  ERE AGGRAVATED BY THE INDUSTRIAL INJURY AND, AS A RE
SULT THEREOF, CLAIMANT  AS INCAPABLE OF FUNCTIONING AND HOLDING
DO N A GAINFUL OCCUPATION.

The referee found th t the MEDICAL evidence indic ted cl im

 nt HAD NOT SUFFERED A GREAT AMOUNT OF ORGANIC DISABILITY BUT THAT
HE HAD SEVERE PSYCHOGENIC CONDITIONS  HICH  ERE DIRECTLY RELATED
TO HIS INDUSTRIAL INJURY. HE CONCLUDED THAT THIS MEDICAL EVIDENCE
 AS SUFFICIENT TO INDICATE THAT FROM A PSYCHIATRIC CONDITION ALONE
CLAIMANT  AS PERMANENTLY AND TOTALLY DISABLED AND INCAPABLE OF
REGULARLY PERFORMING  ORK IN A GAINFUL AND SUITABLE OCCUPATION.
CLAIMANT IS MENTALLY UNABLE TO PERFORM ANY TYPE OF  ORK. THE
FUND OFFERED NO EVIDENCE TO SHO THAT SOME TYPE OF SUITABLE  ORK
 AS AVAILABLE TO CLAIMANT ON A REGULAR AND CONTINUED BASIS.

Th r f r  furth r conclud d that,
ESTABLISHED THAT THE PSYCHOGENIC CONDITION
TRIAL INJURY, THE INJURY HAD AGGRAVATED THE
THE PRESENT OVERALL CONDITION OF CLAIMANT.
 AS PERMANENTLY AND TOTALLY DISABLED.

ALTHOUGH THE EVIDENCE
PREEXISTED THE INPUS
CONDITION AND LED TO
HE FOUND THAT CLAIMANT
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S0ARD 1 ON DI!: NOVO REVIEW, AFFIRMS 'THE FINDINGS AND CON
CLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED MAY 21 t 1975 IS AFFIRMED• 

CLAIMANT" S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY• S 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW 1 THE SUM 
OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

WCB CASE NO. 75-1117 

PAUL BALEY, CLAIMANT 
DYE ANO OLSON 1 CLAIMANT'S ATTYS• 

DEPT• OF .JUSTICE, DEFENSE ATTY• 
ORDER SETTING ASIDE ORDER OF DISMISSAL 

JANUARY 6, 1976 

0,., DECEMBER 17 1 1975 AN ORDER OF DISMISSAL WAS ENTERED IN 
THE ABOVE MATTER BECAUSE THE; REQUEST FOR REVIEW APPARENTLY WAS 
UNTIMELY. SUBSEQUENTLY, IT WAS DISCOVERED THAT THE AMENDED 
OPINION AND ORDER RECITED THAT THE PARTIES HAD 3 0 DAYS FROM THE 

DATE OF THAT ORDER WITHIN WHICH TO REQUEST REVIEW• 

THE BOARD CONCLUDES THAT THE PARTIES HAD 3 0 DAYS FROM THE 
ENTRY OF THE AMENDED ORDER RATHER THAN THE ENTRY OF THE ORIGINAL 
OPINION AND ORDER WITHIN WHICH EITHER MIGHT REQUEST REVIEW. 

THE BOARD FURTHER CONCLUDES THAT THE SECOND PARAGRAPH OF 
. THE MOTION TO DISMISS FILED BY THE STATE ACCIDENT INSURANCE FUND 

SHOULD BE CONSTRUED AS A REQUEST BY THE FUND TO CROSS APPEAL THE 
OPINION ANO ORDER AND WILL TREAT IT AS SUCHe 

ORDER 

THE ORDER OF DISMISSAL ENTERED ON DECEMBER 1 7 t t 9 7 5 IS 
HEREBY SET ASIDE AND THE REQUEST FOR REVIEW MAILED BY THE CLAIM

ANT ON DECEMBER 8 1 1975 IS ACCEPTED AS A TIMELY REQUEST AND THE 
REQUEST MADE BY THE STATE ACCIDENT INSURANCE FUND FOR CROSS RE
VIEW IS ALSO ACCEPTED• 

WCB CASE NO. 74-2898 JANUARY 6, 1976 

ROBERT MEADER, CLAIMANT 
BUSS 1 LEISHNER 1 LINDSTEDT, BARKER ANO BUON0 1 

CLAIMANT' S A TTYS• . 
GEARIN, CHENEY, LANDIS, AEBI AND KELLEY, 

DEFENSE ATTYSe 
REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY COMMISSIONERS WILSON AND MOORE• 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH FOUND THAT CLAIMANT'S CLAIM FOR A HEARING LOSS WAS NOT COM

PENSABLE. 

CLAIMANT IS A 44 YEAR OLD TRUCK DRIVER 0 HE COMMENCED DRIVING 

DIESEL TRUCKS IN MARCH 1968 FOR THE DEFENDANT EMPL.0YER 0 CLAIMANT 

-z 2 -

The board, o D£  ovo review, affirms the fi di gs  nd co 

clusio s OF THE REFEREE,

ORDER
The order of the referee dated may 21, 1975 is affirmed.

Claima t s cou sel is awarded as a reaso able attor ey s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 3 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-1117 JANUARY 6, 1976

PAUL BALEY, CLAIMANT
DYE AND OLSON, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY,
ORDER SETTING ASIDE ORDER OF DISMISSAL

On DECEMBER 1 7 , 1 97 5 AN ORDER OF DISMISSAL  AS ENTERED IN
THE ABOVE MATTER BECAUSE THE REQUEST FOR REVIE APPARENTLY  AS
UNTIMELY. SUBSEQUENTLY, IT  AS DISCOVERED THAT THE AMENDED
OPINION AND ORDER RECITED THAT THE PARTIES HAD 3 0 DAYS FROM THE
DATE OF THAT ORDER  ITHIN  HICH TO REQUEST REVIE ,

Th BOARD CONCLUDES THAT THE PARTIES HAD 30 DAYS FROM THE
ENTRY OF THE AMENDED ORDER RATHER THAN THE ENTRY OF THE ORIGINAL
OPINION AND ORDER  ITHIN  HICH EITHER MIGHT REQUEST REVIE .

Th board furth r conclud s that th s cond paragraph of
THE MOTION TO DISMISS FILED BY THE STATE ACCIDENT INSURANCE FUND
SHOULD BE CONSTRUED AS A REQUEST BY THE FUND TO CROSS APPEAL THE
OPINION AND ORDER AND  ILL TREAT IT AS SUCH,

ORDER
Th ord r of dismissal  nt r d on D c mb r 17, 1975 is

HEREBY SET ASIDE AND THE REQUEST FOR REVIE MAILED BY THE CLAIM
ANT ON DECEMBER 8 , 1 9 75 IS ACCEPTED AS A TIMELY REQUEST AND THE
REQUEST MADE BY THE STATE ACCIDENT INSURANCE FUND FOR CROSS RE
VIE IS ALSO ACCEPTED.

WCB CASE NO. 74-2898 J ANUARY 6, 1976

ROBERT MEADER, CLAIMANT
BUSS, LEISHNER, LINDSTEDT, BARKER AND BUONO,
CLAIMANT'S ATTYS.

GEAR1N, CHENEY, LANDIS, AEBI AND KELLEY,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by commissio ers wilso a d moore.

The claima t requests board review of the referee s order
 HICH FOUND THAT CLAIMANT'S CLAIM FOR A HEARING LOSS  AS NOT COM
PENSABLE.

Claima t is a 44 year old truck driver, he comme ced drivi g

DIESEL TRUCKS IN MARCH 19 6 8 FOR THE DEFENDANT EMPLOYER. CLAIMANT
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THAT PRIOR TO THAT TIME _HE WAS AWARE OF NO HEARING PROB
LEM - HE ALSO CONTENDS THAT THE TRUCK WHICH HE DROVE FOR THE EM

PLOYER WAS NOISIER THAN ANY OTHER DIESEL TRUCK HE HAD EVER DRIVEN. 
THIS STATEMENT WAS CONFIRMED BY A FELLOW EMPLOYEE WHO HAD DRI-

. VEN THE SAME TRUCK FOR APPROXIMATELY A YEAR AND A HALF• 

CLAIIVIANT WAS REQUIRED BY THE DEPARTMENT OF TRANSPORTATION 
TO TAKE A _PHYSICAL EXAMINATION EVERY TWO YEARS• IN t 9 7 0 HE PASSED 
THE HEARING TEST - HOWEVER, IN FEBRUARY t 972 • HE FLUNKED THE EXAM
INATION AND WAS ORDERED TO OBTAIN A HEARING AID. HE. DID SO AND WAS 

THEN ABLE TO MEET THE REQUIREMENTS AND CONTINUED DRIVING DIESEL 
TRUCKS, 

fN DECEMBER t 973 CLAIMANT WAS SEEN BY DR~ DEWEESE WITH RE
GARD TO A HEARING LOSS - THE TEST REVEALED A LIGHT LOSS OF HEARING 
IN BOTH EARS BETWEEN 5 0 AND 7 0 DECIBELS BELOW NORMAL - THE DOCTOR 
NOTED THAT THE PATTERN OF HEARING LOSS WAS NOT THAT NORMALLY SEEN 
FOLLOWING NOISE DAMAGE, NEVERTHELESS, HE ADVISED CLAIMANT TO OB
TAIN EAR PLUGS WHILE DRIVING DIESELS• THIS IS NOT ALLOWED UNDER THE 
DEPARTMENT OF TRANSPORTATION REGULATIONS, SO CLAIMANT TERMINATED 
HIS Jos. HE WAS SEEN LATER B.Y DR. METTLER COMPLAINING THAT HIS 
HEARING LOSS HAD INCREASED, DR, METTLER' S OPINION WAS THAT CLAIM
ANT HAD A SENSONEURAL HEARING LOSS, THAT THE CURVE REFLECTING THIS 
LOSS WAS NOT A TYPICAL NOISE INDUCED HEARING LOSS CURVE• 

Q,i MAY 29 1 1974 SOUND LEVEL MEASUREMENTS WERE CONDUCTED 
INVOLVING SEVERAL OF THE DIESEL TANKERS USED BY THE EMPLOYER AND, 
AFTER TAKING INTO CONSIDERATION ALL OF THE FACTORS INVOLVED IN THE 
TEST 1 IT WAS FOUND THAT THE I DAILY NOISE DOSE' WAS WITHIN THE LIMITS 
SET BY FEDERAL AND STATE REGULATORY AGENCIES 0 

THE REFEREE FOUND THAT THE GREATER WEIGHT OF THE EVIDENCE 
INDICATED THAT CLAIMANT'S HEARING LOSS DID NOT ARISE OUT OF AND IN 

THE COURSE AND SCOPE OF HIS EMPLOYMENT• THE REFEREE CONCLUDED 
THAT ALTHOUGH CLAIMANT HAD HONESTLY FELT HIS HEARING LOSS WAS 
CAUSED BY DRIVING DIESEL TRUCKS BECAUSE HE HAD BEEN UNAWARE OF 
ANY HEARING PROBLEM UNTIL HE FAILED THE 1972 TEST, THERE WAS NO 
MEDICAL EVIDENCE RELATING THIS HEARING LOSS TO HIS Jos.· THEREFORE, 
THE REFEREE FOUND THE CLAIM NOT COMPENSABLE• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
ANO CONCLUSIONS Of' THE REFEREE AS ITS OWN0 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 6 1 t 9 7 5 IS AFFIRMED 0 

SAIF CLAIM NO. B 53689 JANUARY 6, 1976 

CHARLES L. PECK, CLAIMANT 
COONS, COLE AND ANDERSON, 

CLAIMANT" S ATTYS 0 • 

DEPT• OF JUSTICE 1 DEFENSE ATTY1 

OWN MOTION PROCEEDING REFERRED FOR HEARING 

0N DECEMBER 17 1 197 5 CLAIMANT REQUESTED THE BOARD TO EXER

CISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 S 6 1 2 7 8 AND REOPEN 
HIS CLAIM FOR THE INDUSTRIAL INJURY WHICH HE SUFFERED SOME Tl ME 
DUR ING THE EARLY PART OF 1 9 6 4 • 

-2 3 -

CONTENDS THAT PRIOR TO THAT TIME HE  AS A ARE OF NO HEARING PROB
LEM HE ALSO CONTENDS THAT THE TRUCK  HICH HE DROVE FOR THE EM
PLOYER  AS NOISIER THAN ANY OTHER DIESEL TRUCK HE HAD EVER DRIVEN.
THIS STATEMENT  AS CONFIRMED BY A FELLO EMPLOYEE  HO HAD DRI
VEN THE SAME TRUCK FOR APPROXIMATELY A YEAR AND A HALF.

Claima t was required by the departme t of tra sportatio 

TO TAKE A PHYSICAL EXAMINATION EVERY T O YEARS. IN 1 9 7 0 HE PASSED
THE HEARING TEST HO EVER, IN FEBRUARY 1 9 72 , HE FLUNKED THE EXAM
INATION AND  AS ORDERED TO OBTAIN A HEARING AID. HE DID SO AND  AS
THEN ABLE TO MEET THE REQUIREMENTS AND CONTINUED DRIVING DIESEL
TRUCKS.

In DECEMBER 1 973 CLAIMANT  AS SEEN BY DR. DE EESE  ITH RE
GARD TO A HEARING LOSS THE TEST REVEALED A LIGHT LOSS OF HEARING
IN BOTH EARS BET EEN 5 0 AND 7 0 DECIBELS BELO NORMAL THE DOCTOR
NOTED THAT THE PATTERN OF HEARING LOSS  AS NOT THAT NORMALLY SEEN
FOLLO ING NOISE DAMAGE, NEVERTHELESS, HE ADVISED CLAIMANT TO OB
TAIN EAR PLUGS  HILE DRIVING DIESELS. THIS IS NOT ALLO ED UNDER THE
DEPARTMENT OF TRANSPORTATION REGULATIONS, SO CLAIMANT TERMINATED
HIS JOB, HE  AS SEEN LATER BY DR. METTLER COMPLAINING THAT HIS
HEARING LOSS HAD INCREASED. DR. METTLER* S OPINION  AS THAT CLAIM
ANT HAD A SENSONEURAL HEARING LOSS, THAT THE CURVE REFLECTING THIS
LOSS  AS NOT A TYPICAL NOISE INDUCED HEARING LOSS CURVE.

On MAY 2 9 , 1 97 4 SOUND LEVEL MEASUREMENTS  ERE CONDUCTED
INVOLVING SEVERAL OF THE DIESEL TANKERS USED BY THE EMPLOYER AND,
AFTER TAKING INTO CONSIDERATION ALL OF THE FACTORS INVOLVED IN THE
TEST, IT  AS FOUND THAT THE * DAILY NOISE DOSE*  AS  ITHIN THE LIMITS
SET BY FEDERAL AND STATE REGULATORY AGENCIES.

The referee fou d that the greater weight of the evide ce
INDICATED THAT CLAIMANT* S HEARING LOSS DID NOT ARISE OUT OF AND IN
THE COURSE AND SCOPE OF HIS EMPLOYMENT. THE REFEREE CONCLUDED
THAT ALTHOUGH CLAIMANT HAD HONESTLY FELT HIS HEARING LOSS  AS
CAUSED BY DRIVING DIESEL TRUCKS BECAUSE HE HAD BEEN UNA ARE OF
ANY HEARING PROBLEM UNTIL HE FAILED THE 1 972 TEST, THERE  AS NO
MEDICAL EVIDENCE RELATING THIS HEARING LOSS TO HIS JOB, THEREFORE,
THE REFEREE FOUND THE CLAIM NOT COMPENSABLE.

Th board, on d novo r vi w, affirms and adopts th findings
AND CONCLUSIONS OF THE REFEREE AS ITS O N.

ORDER
The order of the referee dated ju e 6, 1975 is affirmed.

SAIF CLAIM NO. B 53689 JANUARY 6, 1976

CHARLES L. PECK, CLAIMANT
COONS, COLE AND ANDERSON,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
O N MOTION PROCEEDING REFERRED FOR HEARING

On DECEMBER 1 7 , 1 9 7 5 CLAIMANT REQUESTED THE BOARD TO EXER

CISE ITS O N MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8 AND REOPEN
HIS CLAIM FOR THE INDUSTRIAL INJURY  HICH HE SUFFERED SOME TIME
DURING THE EARLY PART OF 1 96 4 .
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REQUEST WAS SUPPOR'TED BY 2 5 ITEMS 0 MOSTLY MEDICAL RE
PORTS DATING FROM APRIL z.z, 1964 TO JULY 26 1 1975 ANO AN AFl='IDAVIT 
FROM THE CLAIMANT• 

0N DECEMBER 3 0, t 9 7 5 THE STATE ACC !DENT INSURANCE FUND RE
SPONDED IN ACCORDANCE WITH RULE 83 -8 1 0, RULES OF PRACTICE AND PRO
CEDURE, AND INDICATED IT AGREED THAT THE CLAIM WAS FAIRLY COMPLEX 
AND SHOULD BE REFERRED TO THE HEARINGS DIVISION FOR THE TAKING OF 
TESTIMONY AND THE MAKING OF A RECOMMENDATION BY THE REFEREE, BASED 
UPON SUCH TESTIMONY, ON THE EXTENT OF CLAIMANT• S PRESENT DISABILITY 
AS IT RELATES TO THE 196 4 INDUSTRIAL INJURY. 

AT THE PRESENT Tl ME CLAIMANT HAS RECEIVED AWARDS IN AGGREGATE 
OF 8 0 PER CE NT LOSS FUNCTION OF AN ARM FOR UNSCHEDULED DI SAS ILITY 
OF THE BACK• 

THE BOARD CONCLUDES THAT THE ISSUE OF THE EXTENT OF CLAIM
ANT'S DISABILITY AT THE PRESENT TIME AND ITS RELATIONSHIP TO HIS 
196 4 IDUSTRIAL INJURY SHOULD BE REFERRED TO THE HEARINGS DIVISION 
WITH INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THIS ISSUE• 
UPON CONCLUSION OF THE HEARING, THE REFEREE SHALL CAUSE A TRAN
SCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE BOARD 
TOGETHER WITH HIS RECOMMENDATION ON THE ISSUE BEFORE HIM. 

IT IS so ORDERED. 

WCB CASE NO. 74-1974 

ALFRED PARKER, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS• . 

DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 
CROSS REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 6, 1976 

REVIEWED BY COMMISSIONERS WILSON AND MOORE, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE 
BOARD OF THE REFEREE'S ORDER WHICH GRANTED CL.Al MANT AN AWARD OF 

/ 192 DEGREES FOR 6 0 PER CENT UNSCHEDULED LOW BACK DISABILITY, 
CLAIMANT CROSS REQUESTS REVIEW, CONTENDING HE IS PERMANENTLY 
AND TOTALLY DISABLED• 

CLAIMANT SUFFERED A LOW BACK INJURY ON SEPTEMBER 1, 1970• 
ON OCTOBER 23 1 DR• HIESTAND PERFORMED A LAMINECTOMY L4-L5• FOL
LOWING THIS SURGERY, CLAIMANT IMPROVED AND ATTEMPTED TO RETURN 
TO WORK AS A MECHANIC BUT WAS UNABLE TO CONTINUE, ON JULY 1 5, 
1971 A LUMBAR LAMINECTOMY WITH EXCISION OF HERNIATED INTERVERTE
BRAL OISC L4 -LS WAS PERFORIVIEO BY DR• HIE STAN De WHEN THE DOCTOR 
AGAIN SAW CLAIMANT ON AUGUST 2 7, THERE WAS MARKED IMPROVEMENT 
AND ONLY MINIMAL COMPLAINTS OF LOW BACK ANO RIGHT EXTREMITY PAIN, 
DR, HIESTAND PASSED AWAY ON OCTOBER 30 1 AND ON DECEMBER 15, 
CLAIMANT WAS SEEN BY ·oR, BAKER• 

·ON FEBRUARY 2, 1972, CLAIMANT WAS REFERRED TO THE DISABILITY 
PREVENTION DIVISION IN PORTLAND, A JOB CHANGE WITH NO HEAVY LIFT
ING, REPETITIVE BENDING OR STOOPING WAS RECOMMENDED AND ARRANGE
MENTS WERE MADE FOR CLAIMANT TO BE SEEN BY A COUNSELOR FROM THE 
DIVISION OF VOCATIONAL REHABILITATION, A PSYCHOLOGICAL EVALUATION 
FOUND CLAIMANT TO- HAVE EXCELLENT RESOURCES INDICATIVE OF ADAPT
ABILITY TO RADIO SERVfCE AND REPAIR AND ALSO IN OTHER AREAS OF WORK 0 

-2 4 -

-

-

-

The request w s SUPPORTED BY 2 5 ITEMS, mostly medic l re

ports DATING FROM APRIL 22, 1964 TO JULY 2 6 , 1 9 7 S AND AN AFFIDAVIT
FROM THE CLAIMANT,

On DECEMBER 30 , 1 9 7 5 THE STATE ACCIDENT INSURANCE FUND RE
SPONDED IN ACCORDANCE  ITH RULE 8 3-810, RULES OF PRACTICE AND PRO
CEDURE, AND INDICATED IT AGREED THAT THE CLAIM  AS FAIRLY COMPLEX
AND SHOULD BE REFERRED TO THE HEARINGS DIVISION FOR THE TAKING OF
TESTIMONY AND THE MAKING OF A RECOMMENDATION BY THE REFEREE, BASED
UPON SUCH TESTIMONY, ON THE EXTENT OF CLAIMANT'S PRESENT DISABILITY
AS IT RELATES TO THE 1 96 4 INDUSTRIAL INJURY,

At the prese t time claima t HAS received awards i aggregate
OF 80 PER CENT LOSS FUNCTION OF AN ARM FOR UNSCHEDULED DISABILITY
OF THE BACK,

The BOARD CONCLUDES THAT THE ISSUE OF THE EXTENT OF CLAIM
ANT* S DISABILITY AT THE PRESENT TIME AND ITS RELATIONSHIP TO HIS
1 96 4 IDUSTRIAL INJURY SHOULD BE REFERRED TO THE HEARINGS DIVISION
 ITH INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THIS ISSUE,
UPON CONCLUSION OF THE HEARING, THE REFEREE SHALL CAUSE A TRAN
SCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE BOARD
TOGETHER  ITH HIS RECOMMENDATION ON THE ISSUE BEFORE HIM.

It IS SO ORDERED.

WCB CASE NO. 74-1974 JANUARY 6, 1976

ALFRED PARKER, CLAIMANT
POZZI,  ILSON AND ATCHISON,
cl im nt s ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY SAIF
CROSS REQUEST FOR REVIE BY CLAIMANT

Reviewed by commissio ers wilso a d moore.

The state accide t i sura ce fu d requests review by the
board of the referee s order which gra ted claima t a award of
192 DEGREES FOR 6 0 PER CENT UNSCHEDULED LO BACK DISABILITY.
CLAIMANT CROSS REQUESTS REVIE , CONTENDING HE IS PERMANENTLY
AND TOTALLY DISABLED.

Cl im nt suffered  low b ck injury on September i, 1970.
ON OCTOBER 23, DR. H IE STAND PERFORMED A LAMINECTOMY L4 L5 . FOL
LO ING THIS SURGERY, CLAIMANT IMPROVED AND ATTEMPTED TO RETURN
TO  ORK AS A MECHANIC BUT  AS UNABLE TO CONTINUE. ON JULY 1 5 ,
197 1 A LUMBAR LAMINECTOMY  ITH EXCISION OF HERNIATED INTERVERTE
BRAL DISC L4 L5  AS PERFORMED BY DR. HIE STAN D.  HEN THE DOCTOR
AGAIN SA CLAIMANT ON AUGUST 27, THERE  AS MARKED IMPROVEMENT
AND ONLY MINIMAL COMPLAINTS OF LO BACK AND RIGHT EXTREMITY PAIN.
DR. HIE STAND PASSED A AY ON OCTOBER 3 0, AND ON DECEMBER 1 5 ,
CLAIMANT  AS SEEN BY DR, BAKER.

On FEBRUARY 2 , 1 9 72 , CLAIMANT  AS REFERRED TO THE DISABILITY
PREVENTION DIVISION IN PORTLAND, A JOB CHANGE  ITH NO HEAVY LIFT
ING, REPETITIVE BENDING OR STOOPING  AS RECOMMENDED AND ARRANGE
MENTS  ERE MADE FOR CLAIMANT TO BE SEEN BY A COUNSELOR FROM THE
DIVISION OF VOCATIONAL REHABILITATION. A PSYCHOLOGICAL EVALUATION
FOUND CLAIMANT TO HAVE EXCELLENT RESOURCES INDICATIVE OF ADAPT
ABILITY TO RADIO SERVfCE AND REPAIR AND ALSO IN OTHER AREAS OF  ORK.

2 4-
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BACK EVALUATION CLINIC ON APRIL 1 9, FOUND THAT CLAIMANT'S 

SYMPTOMS WERE RELATIVELY MINIMAL AT THAT TIME - IT WAS FELT THAT 

CLAIMANT PROBABLY COULD RETURN TO HIS FORMER OCCUPATION, DEPENDING 

UPON THE PARTICULAR DEMANDS OF THE PLACE WHERE HE WAS WORKING WITH 

RESPECT TO THE NECESSITY OF BENDING AND LIFTING. THEY FOUND LOSS 

OF FUNCTION OF THE BACK TO BE MILDLY MODERATE 0 DR. BAKER AGREED 

WITH THIS CONCLUSION. 

CLAIMANT'S CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED 

SEPTEMBER 20 0 t972 WHICH AWARDED HIM 48 DEGREES FOR 15 PER CENT 

UNSCHEDULED LOW BACK DISABILITY 0 

CLAIMANT ENROLLED AT LANE COUNTY COMMUNITY COLLEGE FOR 

TRAINING AS A RADIO AND TV REPAIRMAN 0 HE DID WELL, HOWEVER, HE WAS 

UNABLE TO ATTEND CLASSES REGULARLY BECAUSE OF HIS WIFE'S HEALTH 

ANO HIS DIFFICULTY IN DRIVING BACK AND FORTH TO SCHOOL 0 

ON JUNE 18 0 1973 CLAIMANT SAW DR 0 BAKER STILL COMPLAINING 

OF ACHING AND SORENESS WHICH HAD INCREASED IN SEVERITY IN THE MID 

AND LOWER LUMBAR BACK 0 RADIATING INTO THE RIGHT THIGH 0 DR• BAKER 

FELT CLAIMANT'S CONDITION HAD NOT CHANGED SUBSTANTIALLY SINCE HE 

HAD SEEN HIM IN SEPTEMBER 1 972 0 BUT HE REFERRED HIM TO DR• SERBU, 

A NEUROSURGEON WHO, ON SEPTEMBER 11, 1973, PERFORMED THE THIRD 

LUMBAR LAMINECTOMY AND A FORAMINOTOMY OF THE L4 -LS INTERSPACE 

OF CLAIMANT'S LUMBAR SPINE• CLAIMANT HAS NOT RETURNED TO ANY 

WORK SINCE THIS SURGERY. 

ON MARCH 5, 1974 A SECOND DETERMINATION ORDER AWARDED CLAIM

ANT AN ADDITIONAL 16 DEGREES• 

CLAIMANT WAS BORN AND EDUCATED IN NORWAY. HE CAME TO THE 

UNITED STATES AT THE AGE OF 2 1 AND HIS EDUCATION IS EQUIVALENT TO 

MORE THAN A FOUR YEAR HIGH SCHOOL EDUCATION• HE HAS A RATHER DIVER

SIFIED WORK BACKGROUND IN AUTO MECHANICS AND MECHANICAL AND FARM 

MACHINERY WORK - HE HAS ALSO BEEN TRAINED IN DIESEL ENGINEERING 

AND WORKED AS A DIESEL MECHANIC 0 HE HAS WORKED AS A LOG TRUCK 

DRIVER AND MECHANIC AS WELL AS A UTILITY MAN ON A FARM 0 AFTER HIS 

SEPTEMBER 1 970 INJURY HE ATTEMPTED TO DRIVE A TRUCK FOR A NURSERY 

BUT COULD NOT DO so. IN 1971 HE ATTEMPTED TO DRIVE A TAXI BUT HIS 

BACK PAIN REQUIRED HIM TO QUIT 0 SINCE 1 971 HE HAS BEEN IN CONTACT 

WITH THE DIVISION OF VOCATIONAL REHABILITATION COUNSELORS WEEKLY 

BUT WAS REQUIRED TO QUIT SCHOOL IN DECEMBER 1 9 7 3 BECAUSE OF THE 

LONG DRIVE BETWEEN HIS HOME IN FLORENCE AND THE COMMUNITY COLLEGE 

IN E UGENE 0 

CLAIMANT WAS MOST RECENTLY SEEN BY DR 0 SERBU ON NOVEMBER I 1, 

1974 0 AFTER EXAMINATION, DR 0 SERBU AGREED WITH CLAIMANT'S CON

TENTIONS THAT HE COULD NOT NOW DO HEAVY DIESEL MECHANIC WORK, HOW

EVER, DR 0 SERBU FELT CLAIMANT WAS DEFINITELY EMPLOYABLE BUT LACf<;:ED 

MOTIVATION• 

THE REFEREE FOUND THAT THE CLAIMANT'S CONDITION WAS NOT SO 

SEVERE THAT IT COULD BE SAID THAT, REGARDLESS OF MOTIVATION, CLAIM

ANT WAS NOT LIKELY TO BE ABLE TO ENGAGE IN A GAINFUL AND SUITABLE 
OCCUPATION• THE BURDEN OF PROVING ODD-LOT STATUS RESTS UPON THE 
CLAIMANT - NEITHER DR• BAKER NOR DR• SERBU CONSIDERED CLAIMANT 
TOTALLY DISABLED• DRe SERBU FELT CLAIMANT WAS DEFINITELY EMPLOY
ABLE AND DRe BAKER FELT THAT CLAIMANT WOULD BE ABLE TO HANDLE 

LIGHT WORK• 

-2 5-

The back evaluatio cli ic o april 19, fou d that claima t's
SYMPTOMS  ERE RELATIVELY MINIMAL AT THAT TIME IT  AS FELT THAT
CLAIMANT PROBABLY COULD RETURN TO HIS FORMER OCCUPATION, DEPENDING
UPON THE PARTICULAR DEMANDS OF THE PLACE  HERE HE  AS  ORKING  ITH
RESPECT TO THE NECESSITY OF BENDING AND LIFTING, THEY FOUND LOSS
OF FUNCTION OF THE BACK TO BE MILDLY MODERATE, DR, BAKER AGREED
 ITH THIS CONCLUSION,

Claima t's claim was closed by determi atio order mailed

SEPTEMBER 2 0 , 1 97 2  HICH A ARDED HIM 48 DEGREES FOR 15 PER CENT
UNSCHEDULED LO BACK DISABILITY,

Claimant  nroll d at lan county community coll g for
TRAINING AS A RADIO AND TV REPAIRMAN, HE DID  ELL, HO EVER, HE  AS
UNABLE TO ATTEND CLASSES REGULARLY BECAUSE OF HIS  IFE'S HEALTH
AND HIS DIFFICULTY IN DRIVING BACK AND FORTH TO SCHOOL,

On JUNE 1 8 , 1 97 3 CLAIMANT SA DR, BAKER STILL COMPLAINING
OF ACHING AND SORENESS  HICH HAD INCREASED IN SEVERITY IN THE MID
AND LO ER LUMBAR BACK, RADIATING INTO THE RIGHT THIGH, DR, BAKER
FELT CLAIMANT* S CONDITION HAD NOT CHANGED SUBSTANTIALLY SINCE HE
HAD SEEN HIM IN SEPTEMBER 1 972 , BUT HE REFERRED HIM TO DR, SERBU,
A NEUROSURGEON  HO, ON SEPTEMBER 1 1 , 1 9 73 , PERFORMED THE THIRD
LUMBAR LAMINECTOMY AND A FORAMINOTOMY OF THE L4 -L5 INTERSPACE
OF CLAIMANT'S LUMBAR SPINE, CLAIMANT HAS NOT RETURNED TO ANY
 ORK SINCE THIS SURGERY,

On MARCH 5 , 1 9 74 A SECOND DETERMINATION ORDER A ARDED CLAIM

ANT AN ADDITIONAL 16 DEGREES,

Claima t was bor a d educated i  orway, he came to the

UNITED STATES AT THE AGE OF 2 1 AND HIS EDUCATION IS EQUIVALENT TO
MORE THAN A FOUR YEAR HIGH SCHOOL EDUCATION, HE HAS A RATHER DIVER
SIFIED  ORK BACKGROUND IN AUTO MECHANICS AND MECHANICAL AND FARM
MACHINERY  ORK HE HAS ALSO BEEN TRAINED IN DIESEL ENGINEERING
AND  ORKED AS A DIESEL MECHANIC, HE HAS  ORKED AS A LOG TRUCK
DRIVER AND MECHANIC AS  ELL AS A UTILITY MAN ON A FARM, AFTER HIS
SEPTEMBER 1 97 0 INJURY HE ATTEMPTED TO DRIVE A TRUCK FOR A NURSERY
BUT COULD NOT DO SO. IN 1971 HE ATTEMPTED TO DRIVE A TAXI BUT HIS
BACK PAIN REQUIRED HIM TO QUIT, SINCE 197 1 HE HAS BEEN IN CONTACT
 ITH THE DIVISION OF VOCATIONAL REHABILITATION COUNSELORS  EEKLY
BUT  AS REQUIRED TO QUIT SCHOOL IN DECEMBER 1 9 73 BECAUSE OF THE
LONG DRIVE BET EEN HIS HOME IN FLORENCE AND THE COMMUNITY COLLEGE
IN EUGENE.

ClaiMANT  AS MOST RECENTLY SEEN BY DR, SERBU ON NOVEMBER 1 1 ,
1 9 74 , AFTER EXAMINATION, DR. SERBU AGREED  ITH CLAIMANT'S CON
TENTIONS THAT HE COULD NOT NO DO HEAVY DIESEL MECHANIC  ORK, HO 
EVER, DR. SERBU FELT CLAIMANT  AS DEFINITELY EMPLOYABLE BUT LACKED
MOTIVATION.

The referee fou d that the claima t's co ditio was  ot so

SEVERE THAT IT COULD BE SAID THAT, REGARDLESS OF MOTIVATION, CLAIM
ANT  AS NOT LIKELY TO BE ABLE TO ENGAGE IN A GAINFUL AND SUITABLE
OCCUPATION. THE BURDEN OF PROVING ODD-LOT STATUS RESTS UPON THE
CLAIMANT NEITHER DR. BAKER NOR DR, SERBU CONSIDERED CLAIMANT
TOTALLY DISABLED. DR. SERBU FELT CLAIMANT  AS DEFINITELY EMPLOY
ABLE AND DR. BAKER FELT THAT CLAIMANT  OULD BE ABLE TO HANDLE
LIGHT  ORK.
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REFEREE CONCLUDED THAT THE DEGREE OF OBVIOUS PHYSICAL 

IMPAIRMENT COUPL.EC WITH THE OTHE:R RELEVANT FACTORS SUCH AS AGE• 

INTELLIGENCE, EDUCATION, TRAINABILITY ANO GENERAL SUITABILITY TO 
THE EXISTING JOB MARKET, DO NOT PLACE CLAIMANT PRIMA °FAC 0IE IN THE 
OOD-L.OT CATEGORY, THEREFORE, IT WAS NECES.SARV FOR HIM TO OFFER 
EVIDENCE THAT HE ACTIVELY SOUGHT WORK• 

THE REFEREE FURTHER CONCLUDED THAT CLAIMANT FAILED TO DO 
THIS - HOWEVER, THE REFEREE, CITING CASES INVOLVING SIMILAR CIRCUM
STANCES AND THE AWARDS MADE IN SUCH CASES FOR THE WORKMAN'S DIS
ABILITY, FOUND THAT THE 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY 
AWARD DID NOT ADEQUATELY COMPENSATE CLAIMANT FOR HIS LOSS OF .EARN
ING CAPACITY AND HE INCREASED THE AWARD TO .6 0 PER CENT• 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE THAT 
CLAIMANT'S APPARENT LACK OF MOTIVATION TO RETURN TO WORK AND HIS 
FAILURE.TO OFFER EVIDENCE THAT HE HAS ACTIVELY SOUGHT WORK PRE·
CLUDES HIM FROM ESTABLISHING PRIMA FACIE THAT HE FALL:.S WITHIN ,:'HE 
ODD-LOT CATEGORY AND, THEREFORE, CLAIMANT CANNOT BE CONSIDERED 
AS PERMANENT AND TOT.ALLY DISABLED UNDER THE ODD-LOT l;)OCTRINEe 

THE BOARD FURTHER FINDS' THA·T, ALTHOUGH THE PROGNOSIS FOR 
CLAIMANT'S RETURN TO GAINFUL EMPLOYMENT IN LIGHT TYPE WORK IS 
GOOD, NEVERTHELESS, A LARGE SEGMENT OF THE LABOR MARKl;:T IS NOW 
FORECLOSED TO CLAIMANT AND HE HAS SUFFERED A SUBSTANTIAL LOSS OF 
HIS EARNING CAPACITY AS A RESULT THEREOF• 

THE BOARD CONCURS IN THE FINDINGS. AND CONCLUSIONS OF THE REF
EREE ANO AFFIRMS HIS ORDER• 

ORDER 

THE ORDER OF THE REFEREE DATED MAY 9.1 1975 IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 0 0 COL.LARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUN De 

WCB CASE NO. 74-2353 

MILTON BUGGE, CLAIMANT 
CARL:OTTA SORENSEN, CLAIMANT'S ATTY• 
DEPT. OF JUS.TICE·, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAi F 

JANUARY 7, 1976 

REVIEWED BY COMMISSIONERS MOORE AND SLOAN, 

THE STATE ACCIDENT INSURANCE FUND HAS REQUESTED, BOARD RE-
VIEW OF A REFEREE'S ORDER FINDING ( 1) CLAIMANT WAS SUFFERING 
AN OCCUPATIONAL DISEASE AND - (2) THAT HIS CLAIM FOR BENEFITS HAD 
BEEN TIMELY FILED, 

CLAIMANT IE;i A 5 6 VEAR OLD MAN WHO, IN THE COURSE OF HIS EM
PLOYMENT AT THE OREGON STATE PENITENTIARY OVER THE PAST 2 1 YEARS 
WAS CONSTANTLY EXPOSED TO WOOD DUST - FIRST WHILE WORKING AS A 
VOCATIONAL INSTRUCTOR AND LATER AS SUPERINTENDENT OF THE FUR.NI.
TURE FACTORY• 

0vER THE YEARS CLAIMANT GRADUALLY DEVELOPED AN ALLERGIC 
REACTION IN HIS LUNGS TO, AMONG OTHER THINGS, WOOD DUST• AS A 
RESULT HE EVENTUALLY, GAVE UP HOBBY w·ooowORKING BUT CONTINUED 

-2 6 ..;.· 

Th r f r  conclud d that th d gr  of obvious physical,
impairm nt coupl d with th oth r r l vant factors such as ag ,
INTELLIGENCE, EDUCATION, TRAINABILITY AND GENERAL SUITABILITY TO
THE EXISTING JOB MARKET, DO NOT PLACE CLAIMANT PR1MA FACIE IN THE
ODD-LOT CATEGORY, THEREFORE, IT  AS NECESSARY FOR HIM TO OFFER
EVIDENCE THAT HE ACTIVELY SOUGHT  ORK,

The referee further co cluded that claima t failed to do

THIS HO EVER, THE REFEREE, CITING CASES INVOLVING SIMILAR CIRCUM
STANCES AND THE A ARDS MADE IN SUCH CASES FOR THE  ORKMAN'S DIS
ABILITY, FOUND THAT THE 2 0 PER CENT UNSCHEDULED LO BACK DISABILITY
A ARD DID NOT ADEQUATELY COMPENSATE CLAIMANT FOR HIS LOSS OF EARN
ING CAPACITY AND HE INCREASED THE A ARD TO 6 0 PER CENT,

The BOARD, ON DE NOVO REVIE , AGREES  ITH THE REFEREE THAT
CLAIMANT'S APPARENT LACK OF MOTIVATION TO RETURN TO  ORK AND HIS
FAILURE TO OFFER EVIDENCE THAT HE HAS ACTIVELY SOUGHT  ORK PRE
CLUDES HIM FROM ESTABLISHING PRIMA FACIE THAT HE FALLS  ITHIN THE
ODD LOT CATEGORY AND, THEREFORE, CLAIMANT CANNOT BE CONSIDERED
AS PERMANENT AND TOTALLY DISABLED UNDER THE ODD-LOT DOCTRINE,

The BOARD FURTHER FINDS THAT, ALTHOUGH THE PROGNOSIS FOR
CLAIMANT S RETURN TO GAINFUL EMPLOYMENT IN LIGHT TYPE  ORK IS
GOOD, NEVERTHELESS, A LARGE SEGMENT OF THE LABOR MARKET IS NO 
FORECLOSED TO CLAIMANT AND HE HAS SUFFERED A SUBSTANTIAL LOSS OF
HIS EARNING CAPACITY AS A RESULT THEREOF,

Th board concurs in th findings and conclusions of th r f
 r  AND AFFIRMS HIS ORDER,

ORDER
The order of the referee dated may 9, 1975 is affirmed.

Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 3 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO, 74-2353 JANUARY 7, 1976

MILTON BUGGE, CLAIMANT
CARLOTTA SORENSEN, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by commissio ers moore a d sloa .

The state accide t i sura ce fu d has requested board re
view OF A REFEREE'S ORDER FINDING (I) CLAIMANT  AS SUFFERING
AN OCCUPATIONAL DISEASE AND (2) THAT HIS CLAIM FOR BENEFITS HAD
BEEN TIMELY FILED.

Claima t is a 56 year old ma who, i the course of his em
ployment  t THE OREGON STATE PENITENTIARY OVER THE PAST 2 1 YEARS
 AS CONSTANTLY EXPOSED TO  OOD DUST FIRST  HILE  ORKING AS A
VOCATIONAL INSTRUCTOR AND LATER AS SUPERINTENDENT OF THE FURNI
TURE FACTORY.

Ov r th y ars claimant gradually d v lop d an all rgic
REACTION IN HIS LUNGS TO, AMONG OTHER THINGS,  OOD DUST. AS A
RESULT HE EVENTUALLY GAVE UP HOBBY  OOD ORKING BUT CONTINUED
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AT THE PENITENTIARY, ALL THE WHILE GETilNG GRADUALLY WORSE 
AND WORSE. 

CLAIMANT HAD BEEN AWARE OF HIS ALLERGIC CONDITION FROM 196 1 
AND THAT WOOD DUST WAS CONNECTED WITH ITS CAUSE - BUT NOT UNTIL 
MARCH 26 1 1974 WAS IT SUGGESTED THAT HE REMOVE HIMSELF FROM THE 
WOOD DUST EXPOSURE AT WORK, AT NO TIME DID ANY OF HIS PHYSICIANS 
TELL HIM, SIMPLY AND DIRECTLY, THAT HE WAS SUFFERING FROM AN OCCU
PATIONAL DISEASE• CLAIMANT FILED A CLAIM FOR WORKMEN• S COMPENSA
TION BENEFITS ON JUNE 6, 1974 AND MANAGED TO KEEP WORKING UNTIL 
AUGUST 3 0 1 1974 BEFORE PERMANENTLY QUITTiNG ·woRK. AF,TER QUITTING, 
HIS CONDITION IMPROVED• . 

THE FUND DENIED THE CLAIM. ON THE GROUNDS THAT CLAIMANT• S 
CONDITION DID NOT ARISE OUT OF AND IN _THE SCOPE OF EMPLOYMENT AND 
THAT THE CLAIM WAS VOID BECAUSE IT WAS NOT FILED WITHIN 180 DAYS 
FROM THE TIME CLAIMANT WAS DISABLED OR INFORMED BY A PHYSICIAN 
THAT HE WAS SUFFERING AN OCCUPATIONAL DISEASE• 

0Rs 6 5 6 • 8 02 DEFINES AN OCCUPATIONAL DISEASE AS -

y ANY DISEASE OR INFECTION WHICH ARISES OUT OF AND IN 
THE SCOPE OF THE EMPLOYMENT, AND TO WHICH AN EMPLOYEE 
IS NOT ORDINARILY SUBJECTED OR EXPOSED OTHER THAN DURING 
A PERIOD OF REGULAR ACTUAL EMPLOYMENT THERE I No• 

THE STATE ACCIDENT INSURANCE FUND CONTENDS THAT CLAIMANT 
WAS ORDINARILY EXPOSED TO WOOD OUST AT TIMES y OTHER THAN DURING 
A PERIOD OF REGULAR ACTUAL EMPLOYMENT• AT THE PENITENTIARY AN.D 
THEREFORE, BY DEFINITION, t::LAIMANT HAS NOT SUFFERED AN • OCCUPA
TIONAL• DISEASE• 

IT APPEARS FROM THE EVIDENCE THAT CLAIMANT'S PRIMARY EXPO
SURE - THE ( UNDERSCORED) MATERIAL FACTOR IN CAUSING HIS ALLERGIC 
REACTION - WAS CONTRIBUTED BY HIS EMPLOYMENT• 

THE MEDICAL BOARD OF REVIEW'S FACTL:AL DECISION IN BEAUDRY Ve 
WINCHESTER PLYWOOD (UNDERSCORED) 1 2S5 OR 504 (1970) DOES NOT 
DETRACT IN ANY WAY FROM THE COURT• S RULING THAT THE DEFINITIONAL 
LIMITATION MAY BE MET IF A FAMILIAR HARMFUL ELEMENT IS PRESENT 
TO AN UNUSUAL DEGREE• 

WE CONCLUDE THE CLAIMANT IS SUFFERING AN OCCUPATIONAL DISEASE 
AS DEFINED BY ORS 656.802• 

THE NEXT QUESTION IS WHETHER CLAIMANT'S CLAIM FOR BENEFITS 
WAS TIMELY• 

0Rs 656e807 PROVIDES THAT A CLAIM FOR OCCUPATIONAL DISEASE 
BENEFITS IS VOID UNLESS IT IS FILED 1 • • • WITHIN 18 0 DAYS FROM THE 
DATE THE CLAIMANT BECOMES DISABLED OR IS INFORMED BY A PHVSICIAN 
THAT·HE IS SUFFERING FROM AN OCCUPATIONAL DISEASE, WHICHEVER IS 
LATER•,. 

THE FUND CONTENDS THAT CLAIMANT HAS KNOWN FOR YEARS THAT HIS 
WORK WAS AGGRAVATING.HIS CONDITION AND THAT HE WAS,. DISABLED• AT 

LEAST EIGHT YEARS BEFORE HE LEFT HIS EMPLOYMENT• 

·wE HAVE PREVIOUSLY RULED IN ELIZABETH SIMMONS, WCB ·73 _1070 
(UNDERSCORED) (MAY 22 1 1974) 1 THAT •DISABILITY' OCCURS WHEN MEDI
CAL SERVICES ARE REQUIRED FOR THE CONDITION RATHER THAN RELATING 
DISABILITY TO INABILITY TO WORK, REGARDLESS OF THE VALIDITY OF THAT 
RULING, IT APPEARS CLAIMANT'S CLAIM WAS TIMELY FILED IN THIS INSTANCE• 
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 ORKING AT THE PENITENTIARY, ALU THE  HILE GETTING GRADUALLY  ORSE
AND  ORSE,

ClaiMANT HAD BEEN A ARE OF HIS ALLERGIC CONDITION FROM 196 1
AND THAT  OOD DUST  AS CONNECTED  ITH ITS CAUSE BUT NOT UNTIL
MARCH 26 , 1 974  AS IT SUGGESTED THAT HE REMOVE HIMSELF FROM THE
 OOD DUST EXPOSURE AT  ORK, AT NO TIME DID ANY OF HIS PHYSICIANS
TELL HIM, SIMPLY AND DIRECTLY, THAT HE  AS SUFFERING FROM AN OCCU
PATIONAL DISEASE, CLAIMANT FILED A CLAIM FOR  ORKMEN'S COMPENSA
TION BENEFITS ON JUNE 6 , 1 974 AND MANAGED TO KEEP  ORKING UNTIL
AUGUST 3 0 , 1 974 BEFORE PERMANENTLY QUITTING  ORK, AFTER QUITTING,
HIS CONDITION IMPROVED,

Th fund d ni d th claim on th grounds that claimant's
CONDITION DID NOT ARISE OUT OF AND IN THE SCOPE OF EMPLOYMENT AND
THAT THE CLAIM  AS VOID BECAUSE IT  AS NOT FILED  ITHIN 180 DAYS
FROM THE TIME CLAIMANT  AS DISABLED OR INFORMED BY A PHYSICIAN
THAT HE  AS SUFFERING AN OCCUPATIONAL DISEASE,

OrS 65 6.802 DEFINES AN OCCUPATIONAL DISEASE AS

'ANY DISEASE OR INFECTION  HICH ARISES OUT OF AND IN
THE SCOPE OF THE EMPLOYMENT, AND TO  HICH AN EMPLOYEE
IS NOT ORDINARILY SUBJECTED OR EXPOSED OTHER THAN DURING
A PERIOD OF REGULAR ACTUAL EMPLOYMENT THEREIN.

The state accide t i sura ce fu d co te ds that claima t
 AS ORDINARILY EXPOSED TO  OOD DUST AT TIMES 'OTHER THAN DURING
A PERIOD OF REGULAR ACTUAL EMPLOYMENT' AT THE PENITENTIARY AND
THEREFORE, BY DEFINITION, CLAIMANT HAS NOT SUFFERED AN 'OCCUPA
TIONAL' DISEASE.

It appears from the evide ce that claima t s primary expo
sure THE (UNDERSCORED) MATERIAL FACTOR IN CAUSING HIS ALLERGIC
REACTION  AS CONTRIBUTED BY HIS EMPLOYMENT.

The medical board of review s factual decisio i beaudry v.
 INCHESTER PLY OOD (UNDERSCORED), 2 5 5 OR 5 0 4 ( 1 970) DOES NOT
DETRACT IN ANY  AY FROM THE COURT'S RULING THAT THE DEFINITIONAL
LIMITATION MAY BE MET IF A FAMILIAR HARMFUL ELEMENT IS PRESENT
TO AN UNUSUAL DEGREE.

We CONCLUDE THE CLAIMANT IS SUFFERING AN OCCUPATIONAL DISEASE
AS DEFINED BY ORS 6 56.802 .

The  ext questio is whether claima t s claim for be efits

 AS TIMELY.

OrS 6 5 6.807 PROVIDES THAT A CLAIM FOR OCCUPATIONAL DISEASE
BENEFITS IS VOID UNLESS IT IS FILED '...  ITHIN 180 DAYS FROM THE
DATE THE CLAIMANT BECOMES DISABLED OR IS INFORMED BY A PHYSICIAN
THAT HE IS SUFFERING FROM AN OCCUPATIONAL DISEASE,  HICHEVER IS
LATER.

The FUND CONTENDS THAT CLAIMANT HAS KNO N FOR YEARS THAT HIS
 ORK  AS AGGRAVATING HIS CONDITION AND THAT HE  AS 'DISABLED* AT
LEAST EIGHT YEARS BEFORE HE LEFT HIS EMPLOYMENT.

We HAVE PREVIOUSLY RULED IN ELIZABETH SIMMONS,  CB 73-1 07 0
(UNDERSCORED) ( MAY 2 2 , 1 974 ), THAT 'DISABILITY' OCCURS  HEN MEDI
CAL SERVICES ARE REQUIRED FOR THE CONDITION RATHER THAN RELATING
DISABILITY TO INABILITY TO  ORK. REGARDLESS OF THE VALIDITY OF THAT
RULING, IT APPEARS CLAIMANT'S CLAIM  AS TIMELY FILED IN THIS INSTANCE
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WAS NEVER INFORMED SPECIFICALLY THAT HE HAD .AN 
'OCCUPATIONAL DISEASE'• IT WAS ONLY MADE CLEAR TO HIM FOR THE 
FIRST TIME ON MARCH 2 6, 197 4 THAT t:flS WORK EXPOSURE WAS THE MA
TERIAL FACTOR WHICH WAS CAUSING HIS LUNG PROBLEM• 

WE THINK UNDER TEMPLETON_ Ve POPE AND TALBOT, INC• ( UNDER
SCORED) , 7 OR APP 11 9 ( 1971) • THAT THE I 8 0 DAY PERIOD BEGAN RUN
NING ON MARCH 26 1 1974• SINCE CLAIMANT FILED HIS CLAIM ON JUNE 6, 
1974, THE CLAIM WAS TIMELY_ FILED AND.-THE REFEREE'S ORDER SHOULD 
THEREFORE BE AFFIRMED IN ITS ENTIRETY• 

BECAUSE THE CLAIMANT RELIED ON THE BRIEFS FILED WITH THE 
REFEREE FOR HIS ARGUMENT ON BOARD REVIEW, AN ATTORNEY'S FEE OF 
ONLY 1 00 DOLLARS, PAYABLE TO CLAIMANT'S ATTORNEY BY THE STATE 
ACCIDENT INSURANCE FUND, SHOULD BE_ AWARDED• 

IT' IS so ORDERED. 

WCB CASE NO. 74-1690 

JAMES KLEATSCH, CLAIMANT 
GOONS, COLE ANO ANDERSON, 

CLAIMANT'S ATTYS. 
COSGRAVE ANO KESTER, DEFENSE ATTYS• 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 7, 1976 

REVIEWED BY-BOARD MEMBERS WILSON ANO SLOAN• 

CLAIMANT HAS REQUESTED BOARD REVIEW OF A REFEREE" S_ ORDER 
WHICH FOUND CLAIMANT HAD SUFFERED NEIT,HER TEMPORARY OR PERMANENT 
DISABILITY FROM THE INJURY IN QUESTION• 

ON REVIEW, CLAIMANT SEEKS AN AWARD OF TEMPORARY PARTIAL 
DISABILITY, PENALTIES AND AN ATTORNEY'S FEE PLUS A REFERRAL OF 
THE CLAIM TO THE BOARD" S EVALUATION DIVISION FOR ASSESS ME NT OF 
THE 'EXTENT OF PERMANENT DISAB.ILITY. HE OBJECTS TO THE:: REFEREE'S 
FINDING TH:AT NO PERMANENT DISABILITY EXISTS SINCE THE PARTIES SPE
CIFICALLY AGREED THAT QUESTION WAS NOT AN ISSUE AT THE HEARING AND 
AS A CONSEQUENCE NO SIGNIFICANT EVIDENCE WAS PRESENTED ON THE SUB
JECT~ THE EMPLOYER CONCURS WITH THE CLAIMANT'S STATEMENT THAT 
EXTENT OF PERMANENT DISABILITY WAS NOT AN ISSUE FOR THE REFEREE 
TO DECIDE• 

THE ESSENTIAL FACTS ARE THESE• CLAIMANT, A THEN 3 5 YEAR OLD 
SERVICE STATION MANAGER, SUFFERED AN OCCUPATIONAL INJURY ON MAY 7, 
t 973 WHEN HE WAS RENDERED MOMENTARILY UNCONSCIOUS BY A BLOW TO 
THE HEAD DURING A ROBBERY OF THE SERVICE STATION• 

EXAMINATION AT MERCY HOSPITAL REVEALED ONLY A CONTUSION OF. 
THE SKULLe CLAIMANT WAS ADVISED TO REST A DAY AND THEN RETURN TO 
WORK• 

WHEN HE RETURNED' T•O.THE JOB HE WAS SUMMARILY FIRED, NOT BE
CAUSE OF ANY PHYSICAL INABILITY TO DO 'T'HE WORK• BUT BECAUSE OF THE 
EMPLOYER" S POLICY OF FIRING ANY STATION MANAGER WHOSE STATION HAD 
BEEN ROBBED• CLAIMANT EVENTUALLY FOUND OTHER WORK BUT COMPLAINS 
OF HEADACHE·s THAT HAVE.CAUSED HIM TO LOSE WORK• CLAIMANT -.SOUGHT 
TIME Loss COMPENSATION FROM THE .INSURER ON THIS ACCOUNT BUT NONE 
WAS PAID•' THE CLAIM WAS N.EVER SUBMITTED TO THE EVALUATION DIVISION 
OF THE WORKMEN'S COMPENSATION BOARD 0 

-2 8-

Claima t was  ever i formed specifically that he had a 
* OCCUPATIONAL DISEASE*. IT  AS ONLY MADE CLEAR TO HIM FOR THE
FIRST TIME ON MARCH 26 , 1 974 THAT HIS  ORK EXPOSURE  AS THE MA
TERIAL FACTOR  HICH  AS CAUSING HIS LUNG PROBLEM.

We thi k u der Templeto v. pope a d talbot, i c. (u der
scored) , 7 OR APP 119 (19 7 1), THAT THE 180 DAY PERIOD BEGAN RUN
NING ON MARCH 2 6 , 1 9 74. SINCE CLAIMANT FILED HIS CLAIM ON JUNE 6,
1 974 , THE CLAIM  AS TIMELY FILED AND THE REFEREE* S ORDER SHOULD
THEREFORE BE AFFIRMED IN ITS ENTIRETY.

Because the claima t relied o the briefs filed with the
referee for his argume t o board review, a attor ey* s fee of
ONLY 1 00 DOLLARS, PAYABLE TO CLAIMANT* S ATTORNEY BY THE STATE
ACCIDENT INSURANCE FUND, SHOULD BE A ARDED,

It IS SO ORDERED.

WCB CASE NO. 74-1690 J ANUARY 7, 1976

JAMES KLEATSCH, CLAIMANT
Coons, col and and rson,
claimant’ s attys.

COSGRAVE AND KESTER, DEFENSE ATTYS,
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d sloa .

Cla IMANT HAS REQUESTED BOARD REVIE OF A REFEREE* S ORDER

 HICH FOUND CLAIMANT HAD SUFFERED NEITHER TEMPORARY OR PERMANENT
DISABILITY FROM THE INJURY IN QUESTION,

On REVIE , CLAIMANT SEEKS AN A ARD OF TEMPORARY PARTIAL
DISABILITY, PENALTIES AND AN ATTORNEY S FEE PLUS A REFERRAL OF
THE CLAIM TO THE BOARD S EVALUATION DIVISION FOR ASSESSMENT OF
THE EXTENT OF PERMANENT DISABILITY, HE OBJECTS TO THE REFEREE S
FINDING THAT NO PERMANENT DISABILITY EXISTS SINCE THE PARTIES SPE
CIFICALLY AGREED THAT QUESTION  AS NOT AN ISSUE AT THE HEARING AND
AS A CONSEQUENCE NO SIGNIFICANT EVIDENCE  AS PRESENTED ON THE SUB
JECT, THE EMPLOYER CONCURS  ITH THE CLAIMANT* S STATEMENT THAT
EXTENT OF PERMANENT DISABILITY  AS NOT AN ISSUE FOR THE REFEREE
TO DECIDE.

THE ESSENTIAL FACTS ARE THESE, CLAIMANT, A THEN 3 5 YEAR OLD

SERVICE STATION MANAGER, SUFFERED AN OCCUPATIONAL INJURY ON MAY 7,
1 973  HEN HE  AS RENDERED MOMENTARILY UNCONSCIOUS BY A BLO TO
THE HEAD DURING A ROBBERY OF THE SERVICE STATION,

Exami atio at mercy hospital revealed o ly a co tusio of
THE SKULL. CLAIMANT  AS ADVISED TO REST A DAY AND THEN RETURN TO
 ORK.

Whe he retur ed to the job he was summarily fired,  ot be

c use OF ANY PHYSICAL INABILITY TO DO THE  ORK, BUT BECAUSE OF THE
employer s policy of firi g a y statio ma ager whose statio had
BEEN ROBBED. -CLAIMANT EVENTUALLY FOUND OTHER  ORK BUT COMPLAINS
OF HEADACHES THAT HAVE CAUSED HIM TO LOSE  ORK. C LAI MANT SOUGHT
TIME LOSS COMPENSATION FROM THE INSURER ON THIS ACCOUNT BUT NONE
 AS PAID. THE CLAIM  AS NEVER SUBMITTED TO THE EVALUATION DIVISION
OF THE  ORKMEN S COMPENSATION BOARD.
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THE HEARING, THE REFEREE FOUND NO TIME LOSS OR PERMANENT 
DISABILITY HAD RESULTED FROM THE INJURY AND ISSUED .HIS OPINION AND 
ORDER -TO THAT EFFECT, INTENDING IT TO SERVE AS A DETERMINATION ORDER 

WITHIN THE MEANING O_F ORS 6 5 6 • 2 6 8 • 

WE AGREE WITH THE .REFEREE• S CONCLUSION THAT CLAIMANT IS NOT 
ENTITL~D TO TEMPORARY TOTAL OR TEMPORARY PARTIAL DISABILITY BECAUSE 
OF HIS ABILITY TO RETURN TO HIS REGULAR EMPLOYMENT ON MAY 9 1 197 3 • 
THEREFORE THAT PART OF HIS ORDER SHOULD BE AFFIRMED• 

WHETHER THE HEADACHES OF WHICH CLAIMANT NOW COMPLAINS CON
STITUTE A PERMANENT DISABLING CONDITION SHOULD BE DECIDED IN THE 
FIRST INSTANCE BY THE BOARD• S EVALUATION DIVISION• NO ONE INTENDED 
THE REFEREE• S ORDER IN QUESTION TO BE A FIRST DETERMINATION ORDER, 

THE MATTER SHOULD THEREFORE BE REFERRED TO THE EVALUATION 
DIVISION FOR ENTRY OF A DETERMINATION ORDER CONCERNING CLAIMANT'S 
PERMANENT DISABILITY9 IF ANY. 

SINCE CLAIMANT'S ATTORNEY HAS NOT VET SECURED ANY COMPEN
SATION FOR CLAIMANT, NO ATTORNEY• S FEE HAS ACCRUED• HOWEVER, HE 
HAS BEEN INSTRUMENTAL_ IN GETTING THE M_ATTER REFERRED TO EVALUATION 
DIVISION• IF THE DETERIVIINATIQN ORDER FINDS CLAIMANT PERMANENT 
PARTIALLY DISABLED 9 CLAI MANT 1 S ATTORNEY SHOULD. BE GRANTED 2 5 PER 
CENT OF THE PERMANENT DISABILITY COMPENSATION AWARDED, TO A MAXI
MUM OF Z • 00 0 - DOLLARS AS A REASONABLE ATTORNEY• S FEE. 

ORDER 

THAT PART OF THE REFEREE' s ORDER FINDING CLAIMANT HAS NOT 
SUFFERED ANY COMPENSABLE TIME LOSS AS A RESULT OF HIS INJURY OF 
MAY 7 1 197 3 1 IS HEREBY AFFIRMED• 

THAT PART OF THE R_EFEREE' S ORDER FINDING CLAIMANT MEDICALLY 
STATIONARY WITHOUT PERMANENT DISABILITY AND CLOSING HIS CLAIM PUR
SUANT TO ORS 656.268(2) IS HEREBY REVERSED AND THE MATTER IS HERE
BY REFERRED TO THE EVALUATION DIVISION OF "a"HE WORKMEN'S COMPEN
SATION BOARD FOR DETERMINATION OF THESE ISSUES. 

WCB CASE NO. 74-4192 

WILLIAM FERDIG, CLAIMANT 
Ae C• ROLL, CLAIMANT'S ATTY• 
DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

JANUARY 7, 1976 

REVIEWED BY COMMISSIONERS WILSON AND SLOAN• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR 

_ ACCEPTANCE AND PAYMENT OF COMPENSATION FROM AUGUST 17 1 1973 
UNTIL TERMINATION IS A_UTHORIZED PURSUANT TO ORS 6 5 6 • 2 6 8 • 

CLAIMANT SUSTAINED A COMPENSABLE INDUSTRIAL INJURY ON AUGUST 
17 1 197 3 • FOLLOWING THIS INJURY, CLAIMANT SUSTAINED SUBSEQUENT 
INTERVENING INJURIES, HOWEVER, THE REFEREE AT HEARING, CONCLUDED 
THAT CLAIMANT'S PRESENT PHYSICAL CONDITION WAS COMPENSABLE AS 

A DIRECT AND NATURAL RESULT OF THE INDUSTRIAL ACCIDENT OF AUGUST 17 1 

1973. 

-2 9 -

After the heari g, the referee fou d  o time loss or perma e t

DISABILITY HAD RESULTED FROM THE INJURY AND ISSUED HIS OPINION AND
ORDER TO THAT EFFECT, INTENDING IT TO SERVE AS A DETERMINATION ORDER
 ITHIN THE MEANING OF ORS 6 5 6.2 6 8 .

We agree with the referee s co clusio that claima t is  ot
ENTITLED TO TEMPORARY TOTAL OR TEMPORARY PARTIAL DISABILITY BECAUSE
OF HIS ABILITY TO RETURN TO HIS REGULAR EMPLOYMENT ON MAY 9 , 1 973 .
THEREFORE THAT PART OF HIS ORDER SHOULD BE AFFIRMED.

Whether the he d ches of which cl im nt now compl ins con

stitute A PERMANENT dis bling condition should be decided in the
FIRST INSTANCE BY THE BOARD'S EVALUATION DIVISION. NO ONE INTENDED
THE REFEREE'S ORDER IN QUESTION TO BE A FIRST DETERMINATION ORDER,

The matter should therefore be referred to the evaluatio 
DIVISION FOR ENTRY OF A DETERMINATION ORDER CONCERNING CLAIMANT'S
PERMANENT DISABILITY, IF ANY.

Sinc claimant's attorn y has not y t s cur d any comp n
sation FOR CLAIMANT, NO ATTORNEY'S FEE HAS ACCRUED. HO EVER, HE
HAS BEEN INSTRUMENTAL IN GETTING THE MATTER REFERRED TO EVALUATION
DIVISION. IF THE DETERMINATION ORDER FINDS CLAIMANT PERMANENT
PARTIALLY DISABLED, CLAIMANT'S ATTORNEY SHOULD BE GRANTED 25 PER
CENT OF THE PERMANENT DISABILITY COMPENSATION A ARDED, TO A MAXI
MUM OF 2 , 000 DOLLARS AS A REASONABLE ATTORNEY'S FEE.

ORDER

That part of the referee s order fi di g claima t has  ot

SUFFERED ANY COMPENSABLE TIME LOSS AS A RESULT OF HIS INJURY OF
MAY 7 , 1 9 7 3 , IS HEREBY AFFIRMED.

That part of the referee s order fi di g claima t medically

STATIONARY  ITHOUT PERMANENT DISABILITY AND CLOSING HIS CLAIM PUR
SUANT TO ORS 656.268(2) IS HEREBY REVERSED AND THE MATTER IS HERE
BY REFERRED TO THE EVALUATION DIVISION OF THE  ORKMEN'S COMPEN
SATION BOARD FOR DETERMINATION OF THESE ISSUES.

WCB CASE NO. 74-4192 JANUARY 7, 1976

 ILLIAM FERDIG, CLAIMANT
A. C. ROLL, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by commissio ers wilso a d sloa ,

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIE OF
THE REFEREE'S ORDER  HICH REMANDED CLAIMANT'S CLAIM TO IT FOR
ACCEPTANCE AND PAYMENT OF COMPENSATION FROM AUGUST 17, 197 3
UNTIL TERMINATION IS AUTHORIZED PURSUANT TO ORS 656.268.

Claima t sustai ed a compe sable i dustrial i jury o august

1 7 , 1 973. FOLLO ING THIS INJURY, CLAIMANT SUSTAINED SUBSEQUENT
INTERVENING INJURIES, HO EVER, THE REFEREE AT HEARING, CONCLUDED
THAT CLAIMANT'S PRESENT PHYSICAL CONDITION  AS COMPENSABLE AS
A DIRECT AND NATURAL RESULT OF THE INDUSTRIAL ACCIDENT OF AUGUST 17,
1 97 3 .
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BOARD, ON DE NOVO REVIEW• CONCURS WITH THE REFEREE'S 

FINDINGS AND AFFIRMS AND ADOPTS HIS ORDER• 

ORDER 

THE ORDER OF THE REFEREE DATED APRIL 22 • 1975 IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONN£C.TION WITH THIS BOARD REVIEW, THE SUM 

OF 3 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

WCB CASE NO. 74-2937 

GERALD D •. HEDEN, CLAIMANT 
GALE Ke POWELL, CLAIMANT'S ATTYe 
DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 8, 1976 

REVIEWED BY COMMISSIONERS WILSON AND MOORE 0 

THE .CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 

WHICH AFFIRMED THE DETERMINATION ORDER MAILED JUNE 27 1 1975 WHERE
BY CLAIMANT WAS AWARDED TEMPORARY TOTAL DISABILITY FROM NOVEM
BER 4 1 1973 THROUGH MAY 30 1 1974 AND NO PERMANENT DISABILITY. 

CLAIMANT SUFFERED A COMPENSABLE VITREOUS HEMORRHAGE ON 
NOVEMBER 4 t 19 7 3 WHILE LIFTING ROCKS• CLAIMANT' WAS TREATED BY 
DR• DELP 1 . AN OPHTHALMOLOGIST, WHO FELT CLAIMANT'S DIABETIC CON
DITION AND HIS HYPERTENSION WHEN COMBINED WITH THE HEAVY LIFTING 

CAUSED THE BLEEDING• 

DR. DELP, WHO CONTINUED TO TREAT CLAIMANT THROUGH MAY 6 1 

1974 1 TESTIFIED THAT BECAUSE OF CLAIMANT'S CONDITION HE SHOULD 
NOT DO HEAVY WORK BECAUSE IT WOULD AGGRAVATE HIS BASIC CONDITION 

HOWEVER, THE DOCTOR INDICATED THAT THE INJURY DID NOT .AGGRAVATE 

THE CLAIMANT'S DIABETIC CONDITION AND HE SUGGESTED A FURTHER EXAM
INATION AND POSSIBLE TREATMENT. HE FELT CLAIMANT WAS MEDICALLY 

STATIONARY AS OF MAY 6 1 1974 INSOFAR AS THE CONDITION CAUSED BY 
THE INDUSTRIAL ACCIDENT WAS CONCERNED• 

CLAIMANT WAS THEN SEEN BY DR• MEYER, ANOTHER OPHTHALMOLOGIST, 
WHO INDICATED BY HIS REPORT OF JANUARY 3 0 1 197 4 THAT CLAIMANT'S 

TREATMENT WAS NOT CURATIVE BUT WAS PREVENTIVE AND THAT THE RETINA 
COULD FORM NEW VESSELS IN THE FUTURE 0 HE ALSO FELT THAT HEAVY 
LIFTING, STRAINING OR INCREASE IN BLOOD PRESSURE COULD CAUSE THE 

BLEEDING• 

CLAIMANT CONTENDS THAT HE WAS NOT MEDICALLY STAT'IONARY AS 
OF MAY 3 0 1 1974 OR 1 IF HE WAS MEDICALLY STATIONARY AT THAT Tl ME 1 

THAT HE IS ENTITLED.TO AN AWARD OF PERMANENT DISABILITY. 

THE REFEREE FOUND THAT THE TOTAL. MEDICAL EVIDENCE, ESPECIALLY 

THAT OF DR• MEYER, INDICATED THAT CLAiMANT WAS MEDICAL.LY STATION
ARY IN MAY 1· 9 74 • HE CONCLUDED CLAIMANT WAS NOT ENTITLED TO ANY 
ADDITIONAL. TEMPORARY DI SABILITV. · 

. . 
.. THE REFEREE ALSO FOUND THAT, BASED ON DR• MEYER'S REPORTS, 

THE LIFTING INCIDENT DID NOT HAVE ANYTHING TO DO WITH.CLAIMANT'S 
DIABETIC PROCESS BUT ONLY PRODUCED THE VISUAL BLEEDING AND WHEN 

DR. MEVE R EXAMINED C.LAI MANT ON JANUARY 2 7 1 1 9 7 5 1 GLAI MANT NO 

-3 o-

The board, o de  ovo review, co curs with the referee s

FINDINGS AND AFFIRMS AND ADOPTS HIS ORDER,

ORDER

The ORDER OF THE REFEREE DATED APRIL 22 , 1 9 75 IS AFFIRMED,

Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 3 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

 CB CASE NO. 74-2937 JANUARY 8, 1976

GERALD D. HEDEN, CLAIMANT
GALE K. PO ELL, CLAIMANT’S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT-

Reviewed by commissio ers wilso a d moore,

, The claima t requests board review of the referee s order

 HICH AFFIRMED THE DETERMINATION ORDER MAILED JUNE 27 , 1 975  HERE
BY CLAIMANT  AS A ARDED TEMPORARY TOTAL DISABILITY FROM NOVEM
BER 4 , 1 973 THROUGH MAY 3 0 , 1 974 AND NO PERMANENT DISABILITY,

Claima t suffered a compe sable vitreous hemorrhage o 

NOVEMBER 4 , 1 9 73  HILE LIFTING ROCKS, CLAIMANT  AS TREATED BY
DR. DELP,, AN OPHTHALMOLOGIST,  HO FELT CLAIMANT S DIABETIC CON
DITION AND HIS HYPERTENSION  HEN COMBINED  ITH THE HEAVY LIFTING
CAUSED THE BLEEDING.

Dr. DELP,  HO CONTINUED TO TREAT CLAIMANT THROUGH MAY 6,
1 97 4 , TESTIFIED THAT BECAUSE OF CLAIMANT S CONDITION HE SHOULD
NOT DO HEAVY  ORK BECAUSE IT  OULD AGGRAVATE HIS BASIC CONDITION
HO EVER, THE DOCTOR INDICATED THAT THE INJURY DID NOT AGGRAVATE
THE CLAIMANT S DIABETIC CONDITION AND HE SUGGESTED A FURTHER EXAM
INATION AND POSSIBLE TREATMENT. HE FELT CLAIMANT  AS MEDICALLY
STATIONARY AS OF MAY 6 , 1 9 74 INSOFAR AS THE CONDITION CAUSED BY
THE INDUSTRIAL ACCIDENT  AS CONCERNED.

Claima t was the see by dr. meyer, a other ophthalmologist,
 HO INDICATED BY HIS REPORT OF JANUARY 3 0 , 1 974 THAT CLAIMANT S
TREATMENT  AS NOT CURATIVE BUT  AS PREVENTIVE AND THAT THE RETINA
COULD FORM NE VESSELS IN THE FUTURE. HE ALSO FELT THAT HEAVY
LIFTING, STRAINING OR INCREASE IN BLOOD PRESSURE COULD CAUSE THE
BLEEDING.

Claima t co te ds that he was  ot medically statio ary as

OF MAY 3 0 , 1 9 74 OR, IF HE  AS MEDICALLY STATIONARY AT THAT TIME,
THAT HE IS ENTITLED.TO AN A ARD OF PERMANENT DISABILITY.

The referee fou d that the total medical evide ce, especially

THAT OF DR. MEYER, INDICATED THAT CLAIMANT  AS MEDICALLY STATION
ARY IN MAY 1 9 74 . HE CONCLUDED CLAIMANT  AS NOT ENTITLED TO ANY
ADDITIONAL TEMPORARY DISABILITY.

The referee also fou d that, based o dr, meyer s reports,
THE LIFTING INCIDENT DID NOT HAVE ANYTHING TO DO  ITH CLAIMANT1 S
DIABETIC PROCESS BUT ONLY PRODUCED THE VISUAL BLEEDING AND  HEN
DR. MEYER EXAMINED CLAIMANT ON JANUARY 2 7 , 1 9 7 5 , CLAIMANT NO
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HAO ANY EYE PROBLEMS, NOR WAS THERE ANY EVIDENCE OF BLEED

ING• 

THE REFEREE CONCLUDED THAT CLAIMANT'S PHYS !CAL WORKING 

LIMITATIONS WERE IMPOSED BY THE UNDERLYING DIABETIC EYE CONDITION 

NOT BY THE INDUSTRIAL INCIDENT AND, THEREFORE, CLAIMANT WAS NOT 

ENTITLED TO AN AWARD FOR PERMANENT DISABILITY. THERE WAS NO 

EVIDENCE THAT CLAIMANT SUFFERED ANY COMPENSABLE LOSS OF VISION 

BECAUSE OF THE INJURY OF NOVEMBER 4 • 1 9 7 3 • 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE OPINION AND ORDER 

OF 1HE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 7, 1975 IS AFFIRMED, 

WCB CASE NO. 74-4168 

THE BENEFICIARIES OF 

HAROLD M. PADDEN, JR. DECEASED 
GAL TON AND POPICK, CLAIMANT\ S ATTYS, 

JONES, LANG, KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS• 

REQUEST FOR REVIEW BY BENEFICIARIES 

CROSS REQUEST FOR REVIEW BY EMPLOYER 

JANUARY 8, 1976 

REVIEWED BY COMMISSIONERS WILSON AND MOORE 0 

THE CLAIMANT ( WIDOW OF THE WORKMAN) REQUESTS BOARD REVIEW 

OF THE REFEREE'S ORDER WHICH GRANTED AN AWARD OF 256 DEGREES FOR 

80 PER CENT UNSCHEDULED LOW BACK DISABILITY AFTER FIRST RULING 

THAT THE DECEASED WORKMAN'S CAUSE OF ACTION SURVIVED HIM 0 

THE WORKMAN SUSTAINED A COMPENSABLE INJURY ON JUNE 4 1 197 4 

AND BY DETERMINATION ORDER DATED OCTOBER t 3 1 I 974, HE RECEIVED 

AN AWARD OF 1 92 DEGREES FOR 6 0 PER CENT UNSCHEDULED LOW BACK DIS

ABILITY• ON NOVEMBER 1 8, 1974 THE WORKMAN REQUESTED A HEARING 

BUT ON JANUARY 2 8 0 I 9 7 5 1 HE DIED AS A RESULT OF A CEREBRAL VASCULAR 

ACCIDENT DUE TO ARTERIOSCLEROSIS, UNRELATED TO HIS INDUSTRIAL INJURY, 

THE REFEREE I RELYING UPON ORS 6 5 6 • 2 1 8 ( 3) , AS AMENDED BY 

OREGON LAWS 197 3 1 CH 3 5 5, SEC 1 1 CONCLUDED THAT A WORKMAN'S 

CAUSE OF ACTION IN WORKMEN'S COMPENSATION CASES SURVIVES HIS 

DEATH, AT LEAST TO A SPECIFIED CLASS OF PERSONS AND THAT THE WORK

MAN'S WIDOW FELL WITHIN THIS CLASSIFICATION, THE REFEREE CONCLU

DED THAT CLAIMANT HAD A RIGHT TO HAVE THE EXTENT OF HER LATE HUS

BAND'S DISABILITY EVALUATED AND DETERMINED 0 

W1TH RESPECT TO THE EXTENT OF THE WORKMAN'S DISABILITY 

PRIOR TO HIS DEATH, THE REFEREE FOUND THAT THE WORKMAN COULD NOT 

HAVE BEEN CONSIDERED f'S PERMANENTLY AND TOTALLY DISABLED AS THE 

CLAIMANT CONTENDED - HOWEVER, HE DID FIND THAT THE LOSS OF WAGE 
EARNING CAPACITY WH_ICH CLAIMANT HAD SUFFERED PRIOR TO HIS DEMISE 

WAS GREATER THAN THAT FOR WHICH HE HAD BEEN AWARDED• 

THE REFEREE CONCLUDED THAT ALTHOUGH THE WORKMAN HAD MADE 
A DECISION TO RETIRE BECAUSE OF THE BACK PAIN 9 THE EVIDENCE INDI
CATED THAT PRIOR TO THE INDUSTRIAL IN.JURY OF JUNE 4 • 1974 • CLAIM
ANT HAD BEEN ABLE TO po HEAVY WORK lNVOLVING LIFTING AND BENDING 

-31 -

LONGER HAD ANY EYE PROBLEMS, NOR  AS THERE ANY EVIDENCE OP BLEED
ING.

The referee co cluded that claima t s physical worki g

LIMITATIONS  ERE IMPOSED BY THE UNDERLYING DIABETIC EYE CONDITION
NOT BY THE INDUSTRIAL INCIDENT AND, THEREFORE, CLAIMANT  AS NOT
ENTITLED TO AN A ARD FOR PERMANENT DISABILITY. THERE  AS NO
EVIDENCE THAT CLAIMANT SUFFERED ANY COMPENSABLE LOSS OF VISION
BECAUSE OF THE INJURY OF NOVEMBER 4, 1 9 73 .

Th board, on d novo r vi w,
OF THE REFEREE.

affirms th opinion AND ORDER

ORDER

The order of the referee DATED JULY 7 , 1 975 IS AFFIRMED.

 CB CASE NO. 74-4168 JANUARY 8, 1976

THE BENEFICIARIES OF

HAROLD M. PADDEN, JR.. DECEASEDGALTON AND POPICK, CLAIMANT S ATTYS.
JONES, LANG, KLEIN,  OLF AND SMITH,
DEFENSE ATTYS.

REQUEST FOR REVIE BY BENEFICIARIES
CROSS REQUEST FOR REVIE BY EMPLOYER

Reviewed by commissio ers wilso a d moore.

The claima t (widow of the workma ) requests board review
OF THE REFEREE'S ORDER  HICH GRANTED AN A ARD OF 2 5 6 DEGREES FOR
8 0 PER CENT UNSCHEDULED LO BACK DISABILITY AFTER FIRST RULING
THAT THE DECEASED  ORKMAN'S CAUSE OF ACTION SURVIVED HIM.

The  ORKMAN SUSTAINED  COMPENSABLE INJURY ON JUNE 4 , 1974

AND BY DETERMINATION ORDER DATED OCTOBER 1 3 , 1 974 , HE RECEIVED
AN A ARD OF 192 DEGREES FOR 6 0 PER CENT UNSCHEDULED LO BACK DIS
ABILITY. ON NOVEMBER 1 8 , 1 9 74 THE  ORKMAN REQUESTED A HEARING
BUT ON JANUARY 2 8 , 1 9 7 5 , HE DIED AS A RESULT OF A CEREBRAL VASCULAR
ACCIDENT DUE TO ARTERIOSCLEROSIS, UNRELATED TO HIS INDUSTRIAL INJURY.

The REFEREE, RELYING UPON ORS 656,218(3) , AS AMENDED BY
OREGON LA S 1 973 , CH 355, SEC 1 , CONCLUDED THAT A  ORKMAN' S
CAUSE OF ACTION IN  ORKMEN'S COMPENSATION CASES SURVIVES HIS
DEATH, AT LEAST TO A SPECIFIED CLASS OF PERSONS AND THAT THE  ORK
MAN* S  IDO FELL  ITHIN THIS CLASSIFICATION. THE REFEREE CONCLU
DED THAT CLAIMANT HAD A RIGHT TO HAVE THE EXTENT OF HER LATE HUS
BAND1 S DISABILITY EVALUATED AND DETERMINED.

With respect to the exte t of the workma s disability
PRIOR TO HIS DEATH, THE REFEREE FOUND THAT THE  ORKMAN COULD NOT
HAVE BEEN CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED AS THE
CLAIMANT CONTENDED HO EVER, HE DID FIND THAT THE LOSS OF  AGE
EARNING CAPACITY  HICH CLAIMANT HAD SUFFERED PRIOR TO HIS DEMISE
 AS GREATER THAN THAT FOR  HICH HE HAD BEEN A ARDED.

The referee co cluded that although the workma had made

A DECISION TO RETIRE BECAUSE OF THE BACK PAIN, THE EVIDENCE INDI
CATED THAT PRIOR TO THE INDUSTRIAL INJURY OF JUNE 4 , 1 9 74 , CLAIM
ANT HAD BEEN ABLE TO DO HEAVY  ORK INVOLVING LIFTING AND BENDING
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THAT SUBSEQUENT TO THAT INJURY HE WAS NO LONGER AB~E TO TOLER
ATE SUCH ACTIVITY. HE FURTHER CONCLUDED THAT TAKING INTO CONSIDER
ATION THE WORKMAN'S PHYSICAL DISABILITY• HIS AGE, WHICH WAS APPROXI
MATELY 5 8 • HIS WORK BAC_KGROUND ANO EDUCATI.ON 1 CLAIMANT HAD SUFFERED 
A LOSS OF WAGE EARNING CAPACITY·EQUAL TO 80 PER CENT, .. 

THE· BOARD, ON DE NOVO REVIEW, A~FIR~S- THE REFEREE' s OPINION 
AND ORDER AND ADOPTS THE FINDINGS AND CONCLUSIONS CONTAINED THEREIN. 
AS ITS OWN, 

ORDER 

THE ORDER OF THE REFEREE DATED MAY 9 • 1975 IS AFFIRMED, 

WCB CASE NO. 7S----1669 JANUARY 8, 1976 

JOANN ROHRS, CLAIMANT 
BUSS, LEICHNER, LINDSTEDT, BARKER AND BUONO, 

CLAIMANT' s ATTYS, 
DEPT• OF JUSTICE• DEFENSE AT,:'Ye 
REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY COMMISSIONERS WILSON AND MOORE, 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE. REFEREE'S ORDER 
WHICH DENIED HER CLAIM FOR WORKMEN'S COMPENSATION BENEFITS... . 

CLAIMANT, A COCKTAIL. WAITRESS. EMPLOYED AT OLIVER' s, ON 
DECEMBER 1 8, 1974, FELL STRIKING THE BACK OF HER HEAD WHILE IN A 
PARKING LOT WHERE SHE HAD PARKED HER CAR• CLA0IMANT HAD·PUNCHED 
OUT ON THE TIME CLOCK AND WAS PREPARING TO DRIVE HOME WHEN THE 
INCIDENT· OCCURRED• 

CLA~MANT FILED A CLAIM WHICH WAS DENIED BY THE F!JND• THE 
fl!IATTER WAS SUBMITTED TO THE REFEREE UPON A STIPULATION OF FACTS. 

THE REFEREE FOUND THAT NONE OF THE EMPLOYEES OF OLIVE.R 7 S '· 
WERE REIMBURSED FOR THEIR PARKING FEES, CLAIMANT HAD THE OPTION 
OF PARKING WHEREVER SHE WISHED DURING HER WORKING HOURS AND THERE 
WAS NO DESIGNATED AREA WHERE THE EMPLOYEES HAD TO' PARK ACCORDING 
TO COMPANY REGULATIONS• 

_; 

THE REFEREE CONCLUDED CLAIMANT DID NOT FALL WITHIN THE" EXCEP
TIONS ·TO .THE "GOING AND COMING" RULE BECAUSE THE EMPLOYER HAD NO 

. GONTROL OVER WHERE CLAIMANT PARKED HER CAR. NOR DID IT CONTR'i·BUTE 
IN ANY WAY TO ANY TYPE OF HAZARD TO WHICH CLAIMANT MIGHT BE .EX
POSED AS A RESULT OF PARKING HER CAR IN THE GARAGE• 'HE CONCLUDED 
THAT CLAIMANT HAD NOT SUF-FERED A COMPENSABLE INJURY, THEREFORE, 
THE DENIAL OF HER CLAIM WAS PROPER• 

tHE. BOARD• ON DE .NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND
INGS AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE PATED JULY 29 1 1975 IS AFFIRMED• 

-3 2 -

BUT THAT SUBSEQUENT TO THAT INJURY HE  AS NO LONGER ABLE TO TOLER
ATE SUCH ACTIVITY. HE FURTHER CONCLUDED THAT TAKING INTO CONSIDER
ATION THE  ORKMAN S PHYSICAL DISABILITY, HIS AGE,  HICH  AS APPROXI
MATELY 58, HIS  ORK BACKGROUND AND EDUCATION, CLAIMANT HAD SUFFERED
A LOSS OF  AGE EARNING CAPACITY EQUAL TO 8 0 PER CENT,

The BOARD, ON DE NOVO REVIE , AFFIRMS THE REFEREE S OPINION
AND ORDER AND ADOPTS THE FINDINGS AND CONCLUSIONS CONTAINED THEREIN
AS ITS O N.

ORDER

The ORDER OF THE REFEREE DATED MAY 9 , 1 9 75 IS AFFIRMED.

 CB CASE NO. 75-1669 J ANUARY 8, 1976

JOANN ROHRS, CLAIMANT
BUSS, LEICHNER, LINDSTEDT, BARKER AND BUONO,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT

Reviewed by commissio ers wilso a d moore.

The claima t requests board review of the referee s order
 HICH DENIED HER CLAIM FOR  ORKMEN S COMPENSATION BENEFITS.

Claima t, a cocktail waitress employed at Oliver s, o 

DECEMBER 1 8 , 1 9 74 , FELL STRIKING THE BACK OF HER HEAD  HILE IN A
PARKING LOT  HERE SHE HAD PARKED HER CAR, CLAIMANT HAD PUNCHED
OUT ON THE TIME CLOCK AND  AS PREPARING TO DRIVE HOME  HEN THE
INCIDENT OCCURRED.

Claima t filed a claim which was de ied by the fu d, the

MATTER  AS SUBMITTED TO THE REFEREE UPON A STIPULATION OF FACTS.

The referee fou d that  o e of the employees of Oliver s

 ERE REIMBURSED FOR THEIR PARKING FEES, CLAIMANT HAD THE OPTION
OF PARKING  HEREVER SHE  ISHED DURING HER  ORKING HOURS AND THERE
 AS NO DESIGNATED AREA  HERE THE EMPLOYEES HAD TO PARK ACCORDING
TO COMPANY REGULATIONS.

The referee concluded cl im nt DID not FALL  ITHIN the excep

tions to the going AND COMING RULE BECAUSE THE EMPLOYER HAD NO
CONTROL OVER  HERE CLAIMANT PARKED HER CAR, NOR DID IT CONTRIBUTE
IN ANY  AY TO ANY TYPE OF HAZARD TO  HICH CLAIMANT MIGHT BE EX
POSED AS A RESULT OF PARKING HER CAR IN THE GARAGE. HE CONCLUDED
THAT CLAIMANT HAD NOT SUFFERED A COMPENSABLE INJURY, THEREFORE,
THE DENIAL OF HER CLAIM  AS PROPER,

, The board, o de  ovo review, affirms a d adopts the fi d

ings AND CONCLUSIONS OF THE REFEREE.

ORDER

Th ord r of th r f r  dat d july 29, 1975 is affirm d.
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CASE NO. 75-1062 

J·1MMY H. MORGAN, CLAIMANT 
EMMONS, KYLE• KROPP AND KRYGER 1 

. CLAI MANT1 S ATTY Se · 
JAQUA AND WHEATLEY, DEFENSE ATTYSe 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY. 8, 1976 

REVIEWE.D BY COMMISSIONERS WILSON AND MOOREe· 

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE' s ORDER WHICH 
AFFIRMED.A DETERMINATION ORDER ISSUED _MARCH 6 1 1975· AWARDING . 
CLAIMANT I 12 DEGREES FOR 3 S PER CENT UNSCHEDULED LOW BACK DISA
BILITY• 

. . CLAIMANT, A 46 YEAR OLD DIESEL MECHANIC, SUSTAl,NED A COM
PENSABLE INJURY ON FEBRUARY I 5, 197:4 WHEN HE FELL FROM A CATER
PILLAR TRACTOR• DRe PETER Je COOKSON DIAGNOSED ACUTE SCIATIC 
NERVE PAIN AND PRESCRIBED REST ANO PAIN MEDICATION• THE PAIN PER
SISTED _AND CLAIMANT RECEIVED CHIROPRACTIC TREATMENTS WHICH DID 
NOT IMPROVE 1-ns _CONDITION. 

CLAIMANT SAW DRe THOMAS J, MARTENS, WHO, ON JUNE 18 1 1974, 
PERFORMED A LUMBAR LAMINECTOMY AND DISCOIDECTOMY, BILATERALLY, 
AT.L4-5 1 

CLAIMAN·T RETURNED TO WORK ON SEPTEMBER 2 3 1 197 4 BUT QUIT 
ON DECEMBER 18 1 1974 BECAUSE OF PAIN AND DISCOMFORT AND ALSO BE-. 
CAUSE HE WAS BEING SO ADVISED BY HIS DOCTOR• SINCE LEAVING HIS 
EMPLOYER, CLAIMANT HAS ASSISTED IN LIGHT WORK IN A TAVERN WHICH 
HE AND HIS WIFE PURCHASED IN JULY.1974• 

THE REFEREE FOUND THAT ALTHOUGH CLAIMANT WAS 
0

PRECLUDED 
/ 

f'"ROM RETURNING TO HE.AVY WORK 1 HE HAD NOT SOUGHT ANY WORK EXCEPT 
THE TAVERN wo·RK, THEREFORE, IT HAD ~OT BEEN ESTABLISHED WHAT HE 
COULD OR COULD NOT DO• WHEN CONTACTED BY A VOCATIONAL REHABILI
TATION COUNSELOR, CLAIMANT APPARENTLY EXPRESSED LITTLE INTEREST 
IN RETRAINING TO HER AND HER FILE WAS CLOSED, ( EXe A-1 3) • 

THE REF,EREE CONCLUDED THE AWARD OF 3 ~ PER CENT ADEQUATELY 
COMPENSATED CLAIMANT FOR HIS LOSS OF EARNING CAPACITV 0 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS OF 
THE REFEREE• THE BOARD NOTES THAT CLAIMANT" S DISABILITY WAS EVAL
UATED FOLLOWING A PERSONAL INTERVIEW WITH CLAIMANT BY THE EVALU
ATION DIVISION• 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 15 1 1975 IS AFFIRMED. 
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WCB CASE NO. 75-1062 J ANUARY 8, 1976

JIMMY H. MORGAN, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT1 S ATTYS.

JAQUA AND  HEATLEY, DEFENSE ATTYS,
REQUEST FOR REVIE BY CLAIMANT

Reviewed by commissio ers wilso a d moore.

Claima t requests board review of a referee s order which
AFFIRMED A DETERMINATION ORDER ISSUED MARCH 6 , t 9 75 A ARDING
CLAIMANT 1 12 DEGREES FOR 3 5 PER CENT UNSCHEDULED LO BACK DISA
BILITY,

. Claima t, a 46 year old diesel mecha ic, sustai ed a com

pens ble INJURY ON FEBRUARY 1 5 , 1 974  HEN HE FELL FROM A CATER
PILLAR TRACTOR, DR, PETER J, COOKSON DIAGNOSED ACUTE SCIATIC
NERVE PAIN AND PRESCRIBED REST AND PAIN MEDICATION, THE PAIN PER
SISTED AND CLAIMANT RECEIVED CHIROPRACTIC TREATMENTS  HICH DID
NOT IMPROVE HIS CONDITION,

Claima t saw dr, thomas j, marte s, who, o ju e i e, 1974,
PERFORMED A LUMBAR LAMINECTOMY AND D1SCOIDECTOMY, BILATERALLY,
AT L4 5 ,

Cl im nt RETURNED TO  ORK ON SEPTEMBER 2 3 , 1 9 74 BUT QUIT
ON DECEMBER 1 8 , 1 974 BECAUSE OF PAIN AND DISCOMFORT AND ALSO BE
CAUSE HE  AS BEING SO ADVISED BY HIS DOCTOR, SINCE LEAVING HIS
EMPLOYER, CLAIMANT HAS ASSISTED IN LIGHT  ORK IN A TAVERN  HICH
HE AND HIS  IFE PURCHASED IN JULY 1 974 ,

Th r f r  found that although claimant was pr clud d
FROM RETURNING TO HEAVY  ORK, HE HAD NOT SOUGHT ANY  ORK EXCEPT
THE TAVERN  ORK, THEREFORE, IT HAD NOT BEEN ESTABLISHED  HAT HE
COULD OR COULD NOT DO,  HEN CONTACTED BY A VOCATIONAL REHABILI
TATION COUNSELOR, CLAIMANT APPARENTLY EXPRESSED LITTLE INTEREST
IN RETRAINING TO HER AND HER FILE  AS CLOSED, ( EX, A-1 3 ) .

Th r f r  conclud d th award of 35 p r c nt ad quat ly
COMPENSATED CLAIMANT FOR HIS LOSS OF EARNING CAPACITY,

The BOARD, ON DE NOVO REVIE , CONCURS  ITH THE FINDINGS OF
THE REFEREE, THE BOARD NOTES THAT CLAIMANT S DISABILITY  AS EVAL
UATED FOLLO ING A PERSONAL INTERVIE  ITH CLAIMANT BY THE EVALU
ATION DIVISION,

ORDER
Th ord r of th r f r  dat d july is, 1975 is affirm d.
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CASE NO. 74-2173 JANUARY 9, 1976 

HARRY W. ROBERTS, CLAIMANT 
GALTON AND POPICK 1 CLAIMANT'S ATTYs. 
SOUTHER 1 SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYSe 
REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE" S ORDER WHICH 
AFF 1·R·M ED THE DECEMBER 2 0 1 1974 DENIAL. BY THE E.MPL0VER OF. CLAIMANT" S 
CLAIM FOR .AGGRAVATION OF HIS BACK INJURY OF DECEMBER 29 1 1969, 
CLAIMANT ALSO, IN THE ALTERNATIVE, .REQUESTS THE BOARD TO EXERCISE ITS 
OWN MOTi ON JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 AND AWARD CLAIMANT 
EITHER A SUBSTANTIAL INCREASE IN PERMANENT PARTIAL DISABILITY OR 
AWARD PERMAN.ENT TOTAL DISABI LITYe 

THE HEARINGS BEFORE THE REFEREE INVOLVED TWO SEPARATE AGGRA-
VATION CLAIMS - ( 1) A NERVE ENTRAPMENT OPERATION RELATED TO.A 
196 7 HERNIORRflAPHV, IN TURN RELATED TO A COMPENSABLE INJ.URV SUF
FERED ON JULY 14 1 196 7 1 AND ( 2) AN ALLEGED INCREASED LOW BACK 
DISABILITY RELATED TO A COMPENSABLE INJURY SUFFERED ON DECEMBER 

.2 9 1 1 9 6 9 • 

CLAIMANT" S CLAIM FOR AGGRAVATION OF HIS BACK INJURY, BASED 
UPON THE REPORT OF DRe CHERRY, WAS DENIED ON DECEMBER 20 1 1974• 
AT THE HEARING ON JANUARY 1 3 1 197 5 1 ONLY THE MERITS OF THE BACK 
CLAIM WERE LITIGATED AS IT WAS ANTICIPATED THAT THE NERVE ENTRAP
MENT OPERATION CLAIM WOULD BE RESOLVED BY A STIPULATION - HOWEVER, 
THIS WAS NOT ACCOMPLISHED 1 ON MARCH 4 1 1975 THE EMPLOYER AND ITS 
CARRIER ADMITTED ERROR IN PAST HANDLING OF THE NERVE .ENTRAPMENT 
OPERATION CLAIM AND INDICATED THAT THEY WOULD MAKE FULL RESTITU
TION BY ACCEPTING THE CLAIM AND PAVING ALL TEMPORARY TOTAL DISA
BILITY COMPENSATION TO WHICH CLAIMANT WAS ENTITLED PLUS A 25 PER 
CENT PENALTY ON SUCH COMPENSATION PAID BETWEEN JULY 1 1 1973 AND 
SEPTEMBER 17 1 1973e 

CL.Al MANT SUFFERED A COMPENSABLE INJURY ON JULY 14 1 196 7 TO 
HIS LOW BACK AN~ TO THE RIGHT INGUINAL AREA WHICH REQUIRED A RIGHT 
INGUINAL HERNIORRHAPHY ON AUGUST 1 5, 196 7 • SINCE THE OPERATION 
CLAIMANT HAS INTERMITTENTLY COMPLAINED TO THE PHYSICIANS ABOUT 
PAIN IN THIS AREA. THE CL.AIM WAS CLOSED BY DETERMINATION ORDER 
MAILED OCTOBER 16 1 1 970 WHICH AWARDED CLAIMANT NO PERMANENT 
PARTIAL DISABILITV1 

ON DECEMBER 2 9, 1 9 6 9 CLAIMANT HAD SUFFERED A FURTHER COM
PENSABLE INJURY TO HIS LOW BACK WHILE WORKING AS A TRUCK DRIVER 
AND HE HAS NOT WORKED SINCE THAT DATE• THE BACK EVALUATION CLINIC 
DIAGNOSED A CHRONIC LUMBAR STRAIN AND PROGRESSING PREEXISTING 
DEGENERATIVE ARTHRITIS AND OSTEOARTHR.iTIS IN THE LUMBAR SPINE AND 
THE SKELETAL SYSTEM WITH MILD PERMANENT DISABILITY AS A RESULT 
OF THE INDUSTRIAL INJURY, THIS CLAIM WAS CLOSED BY DETERMINATION 
ORDER MAIL.ED OCTOBER 1 6 1 197 0 WHEREBY CL.A I MANT WAS AWARDED 6 4 
DEGREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY PLUS 64 
DEGREES FOR PERMANENT LOSS OF WAGE EARNING CAPACITY, A TOTAL OF 
1 2 8 DEGREES FOR 4 0 PER CENT UNSCHEDULED DISABILITY1 

0N FEBRUARY 21 1 I 973 DR• GIANELLI ADVISED THE EMPLOYER AND 
ITS CARRIER THAT MEDICAL CARE MIGHT BE NEEDED FOR CLAIMANT'S 
GR0JN COMPLAINTS - EVENTUALLY IT WAS VERIFIED, THROUGH A NEURO
LOGICAL. CONSULTATION, THAT AN OPERATION TO FREE ENTRAPPED NERVES 
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WCB CASE NO. 74-2173 JANUARY 9, 1976

HARRY W. ROBERTS, CLAIMANT
GALTO A D POPICK, CLAIMA T* S ATTYS.
SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE ,
DEFENSE ATTYS,

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t seeks board review of the referee s order which
AFFIRMED THE DECEMBER 2 0 , 1 9 74 DENIAL BY THE EMPLOYER OF. CLAIMANT'S
CLAIM FOR AGGRAVATION OF HIS BACK INJURY OF DECEMBER 2 9 , 1 969 .
CLAIMANT ALSO, IN THE ALTERNATIVE, REQUESTS THE BOARD TO EXERCISE ITS
O N MOTION JURISDICTION PURSUANT TO ORS 6 56.2 7 8 AND A ARD CLAIMANT
EITHER A SUBSTANTIAL INCREASE IN PERMANENT PARTIAL DISABILITY OR
A ARD PERMANENT TOTAL DISABILITY.

The HEARINGS BEFORE THE REFEREE INVOLVED T O SEPARATE AGGRA
VATION CLAIMS (1) A NERVE ENTRAPMENT OPERATION RELATED TO A
1 96 7 HERNIORRHAPHY, IN TURN RELATED TO A COMPENSABLE INJURY SUF
FERED ON JULY 1 4 , 1 96 7 , AND (2) AN ALLEGED INCREASED LO BACK
DISABILITY RELATED TO A COMPENSABLE INJURY SUFFERED ON DECEMBER
29,1969.

Claima t s claim for aggravatio of his back i jury, based

UPON THE REPORT OF DR. CHERRY,  AS DENIED ON DECEMBER 2 0 , 1 974 .
AT THE HEARING ON JANUARY 1 3 , 1 97 5 , ONLY THE MERITS OF THE BACK
CLAIM  ERE LITIGATED AS IT  AS ANTICIPATED THAT THE NERVE ENTRAP
MENT OPERATION CLAIM  OULD BE RESOLVED BY A STIPULATION HO EVER,
THIS  AS NOT ACCOMPLISHED. ON MARCH 4 , 1 975 THE EMPLOYER AND ITS
CARRIER ADMITTED ERROR IN PAST HANDLING OF THE NERVE ENTRAPMENT
OPERATION CLAIM AND INDICATED THAT THEY  OULD MAKE FULL RESTITU
TION BY ACCEPTING THE CLAIM AND PAYING ALL TEMPORARY TOTAL DISA
BILITY COMPENSATION TO  HICH CLAIMANT  AS ENTITLED PLUS A 25 PER
CENT PENALTY ON SUCH COMPENSATION PAID BET EEN JULY 1 , 1 9 73 AND
SEPTEMBER 1 7 , 1 973.

Claima t suffered a compe sable i jury o july 14, i 967 to

HIS LO BACK AND TO THE RIGHT INGUINAL AREA  HICH REQUIRED A RIGHT
INGUINAL HERNIORRHAPHY ON AUGUST 1 5 , 1 96 7 . SINCE THE OPERATION
CLAIMANT HAS INTERMITTENTLY COMPLAINED TO THE PHYSICIANS ABOUT
PAIN IN THIS AREA. THE CLAIM  AS CLOSED BY DETERMINATION ORDER
MAILED OCTOBER 1 6 , 1 97 0  HICH A ARDED CLAIMANT NO PERMANENT
PARTIAL DISABILITY,

On DECEMBER 2 9 , 1 9 6 9 CLAIMANT HAD SUFFERED A FURTHER COM

PENSABLE INJURY TO HIS LO BACK  HILE  ORKING AS A TRUCK DRIVER
AND HE HAS NOT  ORKED SINCE THAT DATE. THE BACK EVALUATION CLINIC
DIAGNOSED A CHRONIC LUMBAR STRAIN AND PROGRESSING PREEXISTING
DEGENERATIVE ARTHRITIS AND OSTEOARTHRITIS IN THE LUMBAR SPINE AND
THE SKELETAL SYSTEM  ITH MILD PERMANENT DISABILITY AS A RESULT
OF THE INDUSTRIAL INJURY, THIS CLAIM  AS CLOSED BY DETERMINATION
ORDER MAILED OCTOBER 16 , 1 970  HEREBY CLAIMANT  AS A ARDED 6 4
DEGREES FOR 2 0 PER CENT UNSCHEDULED LO BACK DISABILITY PLUS 64
DEGREES FOR PERMANENT LOSS OF  AGE EARNING CAPACITY, A TOTAL OF
128 DEGREES FOR 4 0 PER CENT UNSCHEDULED DISABILITY.

On FEBRUARY 2 1 , 1 973 DR. GIANELLI ADVISED THE EMPLOYER AND
ITS CARRIER THAT MEDICAL CARE MIGHT BE NEEDED FOR CLAIMANT S
GROIN COMPLAINTS EVENTUALLY IT  AS VERIFIED, THROUGH A NEURO
LOGICAL CONSULTATION, THAT AN OPERATION TO FREE ENTRAPPED NERVES
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THE AREA OF THE HERNIA OPERATION WAS NECESSARY. THE SURGERY 

WAS DONE ON ·JULY 3 1 1 197 3 BY DR 0 GIANELLI WHO LATER ADVISED THE 
CARRIER THAT CLAIMANT WAS PROBABLY ENTITLED TO TEMPORARY TOTAL 

DISABILITY COMPENSATION FOR A PERIOD OF ABOUT SIX WEEKS AFTER THE 
SURGERY AND THAT CL.AIMANT WAS FREE OF SIGNIFICANT PAIN BY SEPTEM
BER 1 7 • 197 3 AND WOULD HAVE BEEN ALLOWED TO RESUME WORK THE 
FOL.LOWING DAY0 AS STATED EARL.IER IN THIS ORDER, THE CARRIER DID 

AGREE TO PAV TEMPORARY TOTAL DISABILITY COMPENSATION FROM JULY t • 
1973 THROUGH SEPTEMBER 17 1 1973 0 ON FEBRUARY 6 1 1975 IT REQUESTED 
A DETERMINATION OF THE CLAIM 0 DR 0 CHERRY HAD EXAMINED CLAIMANT 

PRIOR TO THIS REQUEST AND, BASED ON HIS EXAMINATION, FILED A REPORT 
ON DECEMBER 2 1 1974 WITH RESPECT TO BOTH THE GROIN CONDITION AND 

THE BACK COND ITION 0 

THE REFEREE FOUND THAT CLAIMANT HAD FAILED TO SHOW BY A 
PREPONDERANCE OF THE EVIDENCE THAT THIS BACK CONDITION HAD BECOME 

COMPENSABLY AGGRAVATED SINCE HIS CLAIM WAS CLOSED IN I 970 0 DR 0 

CHERRY FEL.T THAT THIS CONDITION WAS WORSE, HOWEVER, DR 0 FITCH, 
WHO HAD EXAMINED CLAIMANT SEVERAL Tl MES IN 1 9 7 0 AND AGAIN IN I 9 7 2, 
COULD DETECT L.ITTLE OBJECTIVE EVIDENCE OF ANY WORSENING. DR 0 ROBIN
SON, WHO HAD EXAMINED CL.AIMANT IN 1970 AND AGAIN ON MAY 13 1 1974 1 

FOUND X-RAY EVIDENCE OF GRADUALLY INCREASED OSTEOARTHRITIC L.IPPING 
THROUGHOUT THE L.UMBAR SPINE BUT, IN HIS OPINION, THE SUBJECTIVE 

AND OBJECTIVE CHANGES IN CLAIMANT'S CONDITION WERE BASICALLY DUE 
TO A PROGRESSION OF THE OSTEOARTHRITIC CONDITION RATHER THAN THE 
INDUSTRIAL INJURY OF 1969 0 

THE REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO PROVE THAT 
THE DENIAL OF HIS CLAIM FOR AGGRAVATION TO HIS BACK WAS IMPROPER 
AND IN VIEW OF THAT CONCLUSION THE ISSUE OF AN AWARD OF AN ATTOR

NEY'S FEE BECAME MOOT 0 

WITH RESPECT TO THE CLAIM FOR NERVE ENTRAPMENT OPERATION, 
THE REFEREE FOUND THAT THE FIRST EFFORT MADE ON BEHALF OF CLAIM

ANT FOR FURTHER CONSIDERATION OF HIS CHRONIC SYMPTOMS WAS ON 
FEBRUARY 21 1 t 973, AND THAT THE EVIDENCE DID NOT SHOW THAT THE 

OPERATION WAS DELAYED BY THE CARRIER'S HANDLING OF THIS MATTER. 

IT WAS, IN FACT, DELAYED UNTIL THE NEUROLOGICAL CONSULTATION CON

FIRMED THE NEED FOR THE SURGERY. THE REFEREE FURTHER FOUND THAT 
CLAIMANT WAS ALREADY BURDENED WITH HIS SORE BACK AND GROIN SYMP

TOMS WHEN HE SAW DR 0 GIANELLI ON FEBRUARY 2 1 , 1 9 7 3 AND COULD NOT 
HAVE WORKED THEN EVEN HAD HE DESIRED TO DO S0 0 ALSO DR 0 GIANELLI' S 
REPORT OF NOVEMBER 6 • 1973 WAS SUFFICIENT TO JUSTIFY THE CARRIER'S 
TERMINATION OF TEMPORARY TOTAL DISABILITY PAYMENTS AS OF SEPTEM-· 

BER 1 7, 1973 • THE REFEREE CONCLUDED THAT THE TEMPORARY TOTAL 
DISABILITY PAYMENTS SHOULD HAVE COMMENCED ON FEBRUARY 2 t , 1973 
RATHER THAN JULY 1 , 197 3 • 

THE REFEREE FURTHER FOUND THAT THE FULL AMOUNT OF THE BILL 
DUE TILL.AMOOK COUNTY GENERAL HOSPITAL HAD NOT BEEN PAID NOR HAD 
CLAIMANT BEEN REIMBURSED FOR CERTAIN TRAVEL EXPENSES AND MEDI
CINES, OR FOR DR 0 CHERRY'S REPORT OF DECEMBER 2, 1974 • WITH RE

SPECT TO THE IMPOSITION OF PENALTIES AND AN ATTORNEY'S FEE, THE 
REFEREE CONCLUDED THAT CLAIMANT WAS ENTITLED TO A REASONABLE 
ATTORNEY• S FEE PAYABLE BY THE ,EMPLOYER AND PENALTIES FOR UNREA
SONABLE RESISTANCE AND DELAY SHOULD BE ASSESSED IN THE AMOUNT OF 

Z 5 PER CENT OF THE AD.DITIONAL TEMPORARY TOTAL DISABILITY AWARDED 
BY HIS. ORDER, THE AMOUNT OF DR• GIANELLI" S TWO BiLLINGS 1 BOTH OF 

WHICH WERE PAID LATE 1 AND THE FULL AMOUNT OF THE BILL FROM THE 

TILL.AMOOK HOSPITAL. THERE WAS NO EVIDENCE THAT THE CARRIER HAD 
EVER BEEN ADVISED OF i;:HE TRAVEL. EXPENSES AND MEDICINES, THEREFORE, 

ALTHOUGH IT HAD .TO REIMBURSE CLAIMANT FOR SUCH EXPENSES AND MEDI
CINES, ·NO PENAL.TY WOULD BE ASSESSED THEREUPON• THE EMPLOYER WAS 

;..3 5-

IN THE AREA OF THE HERNIA OPERATION  AS NECESSARY. THE SURGERY
 AS DONE ON JULY 3 1 , 1 9 73 BY DR. GIANELLI  HO LATER ADVISED THE
CARRIER THAT CLAIMANT  AS PROBABLY ENTITLED TO TEMPORARY TOTAL
DISABILITY COMPENSATION FOR A PERIOD OF ABOUT SIX  EEKS AFTER THE
SURGERY AND THAT CLAIMANT  AS FREE OF SIGNIFICANT PAIN BY SEPTEM
BER 1 7 , 1 973 AND  OULD HAVE BEEN ALLO ED TO RESUME  ORK THE
FOLLO ING DAY, AS STATED EARLIER IN THIS ORDER, THE CARRIER DID
AGREE TO PAY TEMPORARY TOTAL DISABILITY COMPENSATION FROM JULY 1 ,
1 973 THROUGH SEPTEMBER 1 7 , 1 973 . ON FEBRUARY 6 , 197S IT REQUESTED
A DETERMINATION OF THE CLAIM. DR. CHERRY HAD EXAMINED CLAIMANT
PRIOR TO THIS REQUEST AND, BASED ON HIS EXAMINATION, FILED A REPORT
ON DECEMBER 2 , 1 9 74  ITH RESPECT TO BOTH THE GROIN CONDITION AND
THE BACK CONDITION.

Th r f r  found that claimant had fail d to show by a
PREPONDERANCE OF THE EVIDENCE THAT THIS BACK CONDITION HAD BECOME
COMPENSABLY AGGRAVATED SINCE HIS CLAIM  AS CLOSED IN 1 970. DR.
CHERRY FELT THAT THIS CONDITION  AS  ORSE, HO EVER, DR. FITCH,
 HO HAD EXAMINED CLAIMANT SEVERAL TIMES IN 1 970 AND AGAIN IN 1 972 ,
COULD DETECT LITTLE OBJECTIVE EVIDENCE OF ANY  ORSENING. DR. ROBIN
SON,  HO HAD EXAMINED CLAIMANT IN 1 97 0 AND AGAIN ON MAY 1 3 , 1 974 ,
FOUND X-RAY EVIDENCE OF GRADUALLY INCREASED OSTEOARTHR ITIC LIPPING
THROUGHOUT THE LUMBAR SPINE BUT, IN HIS OPINION, THE SUBJECTIVE
AND OBJECTIVE CHANGES IN CLAIMANT1 S CONDITION  ERE BASICALLY DUE
TO A PROGRESSION OF THE OSTEOARTHR ITIC CONDITION RATHER THAN THE
INDUSTRIAL INJURY OF 1 96 9.

Th r f r  conclud d that claimant had fail d to prov that
THE DENIAL OF HIS CLAIM FOR AGGRAVATION TO HIS BACK  AS IMPROPER
AND IN VIE OF THAT CONCLUSION THE ISSUE OF AN A ARD OF AN ATTOR
NEY* S FEE BECAME MOOT.

With respect to the claim for  erve e trapme t operatio ,
the referee fou d that the first effort made o behalf of claim
 nt FOR FURTHER CONSIDERATION OF HIS CHRONIC SYMPTOMS  AS ON
FEBRUARY 21, 1973, AND THAT THE EVIDENCE DID NOT SHO THAT THE
OPERATION  AS DELAYED BY THE CARRIER1 S HANDLING OF THIS MATTER.
IT  AS, IN FACT, DELAYED UNTIL THE NEUROLOGICAL CONSULTATION CON
FIRMED THE NEED FOR THE SURGERY. THE REFEREE FURTHER FOUND THAT
CLAIMANT  AS ALREADY BURDENED  ITH HIS SORE BACK AND GROIN SYMP
TOMS  HEN HE SA DR. GIANELLI ON FEBRUARY 2 1 , 1 9 7 3 AND COULD NOT
HAVE  ORKED THEN EVEN HAD HE DESIRED TO DO SO. ALSO DR. GIANELLI1 S
REPORT OF NOVEMBER 6 , 1 9 73  AS SUFFICIENT TO JUSTIFY THE CARRIER S
TERMINATION OF TEMPORARY TOTAL DISABILITY PAYMENTS AS OF SEPTEM-
BER 1 7 , 1 9 73 . THE REFEREE CONCLUDED THAT THE TEMPORARY TOTAL
DISABILITY PAYMENTS SHOULD HAVE COMMENCED ON FEBRUARY 21 , 19 73
RATHER THAN JULY 1 , 1 9 7 3 .

The referee further fou d that the full amou t of the bill

DUE TILLAMOOK COUNTY GENERAL HOSPITAL HAD NOT BEEN PAID NOR HAD
CLAIMANT BEEN REIMBURSED FOR CERTAIN TRAVEL EXPENSES AND MEDI
CINES, OR FOR DR. CHERRY'S REPORT OF DECEMBER 2 , 1 9 74 .  ITH RE
SPECT TO THE IMPOSITION OF PENALTIES AND AN ATTORNEY'S FEE, THE
REFEREE CONCLUDED THAT CLAIMANT  AS ENTITLED TO A REASONABLE
 ttorney s FEE PAYABLE BY THE EMPLOYER AND PENALTIES FOR UNREA
SONABLE RESISTANCE AND DELAY SHOULD BE ASSESSED IN THE AMOUNT OF
2 5 PER CENT OF THE ADDITIONAL TEMPORARY TOTAL DISABILITY A ARDED
BY HIS ORDER, THE AMOUNT OF DR. GIANELLl's T O BILLINGS, BOTH OF
 HICH  ERE PAID LATE, AND THE FULL AMOUNT OF THE BILL FROM THE
TILLAMOOK HOSPITAL. THERE  AS NO EVIDENCE THAT THE CARRIER HAD
EVER BEEN ADVISED OF THE TRAVEL EXPENSES AND MEDICINES, THEREFORE,
ALTHOUGH IT HAD TO REIMBURSE CLAIMANT FOR SUCH EXPENSES AND MEDI
CINES, NO PENALTY  OULD BE ASSESSED THEREUPON. THE EMPLOYER  AS
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TO REIMBURSE MEDICARE FOR THE SUM IT PAID TO THE TILLAMOOK 
HOSPITAL• 

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND 
CONCLUSIONS SET FORTH IN THE WELL WRITTEN OPINION BY THE REFEREE• 
THE ASSESSMENT OF PENALTIES AND THE REASONS THEREFOR ARE SPECI
FICALLY STATED AND CERTAINLY JUSTIFIED• THE CARRIER HAS HELD INCON
SISTENT AND MISLEADING POSITIONS WHICH REQUIRED DETAILED PERSIS
TENCE ON BEHALF OF CLAIMANT AND CAUSED THE FINAL DISPOSITION OF THE 
ENTIRE MATTER TO BE DELAYED LbNGER THAN NECESSARY• 

THE BOARD DECLINES AT THIS TIME TO EXERCISE ITS 1' OWN MOTION' 
JURISDICTION PURSUANT TO ORS 656.278• 

ORDER 

THE ORDER OF THE REFEREE ENTERED MAY 6, I 9 7 5, AS AMENDED 
BY AN ORDER ENTERED MAY 28, 1975 1 IS AFFIRMED• 

WCB CASE NO. 74-2508 

LONNIE O. WADE, CLAIMANT 
MERTEN AND SALTVEIT 1 CLAIMANT'S ATTYS� 
DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 9, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE" S ORDER 
WHICH AFFIRMED ·THE DENIAL OF HER CLAIM FOR WORKMEN'S COMPENSA
TION BENEFITS• 

CLAIMANT, WHO WAS EMPLOYED BY COAST JANITORIAL SERVICE, 
ALLEGES THAT WHILE SHE WAS CLEANING THE B'JNNEVILLE ADMINISTRA
TION BUILDING ON DECEMBER 2 4, t 9 7 3 1 A SATURDAY AND THE HEAT HAD 
BEEN TURNED OFF, HER FEET BECAME SO COLD THAT SHE DEVELOPED SYMP
TOMS OF FROSTBITE WHICH ULTIMATELY BECAME DISABLING• CLAIMANT 
LATER SOUGHT MEDICAL ATTENTION AND WAS ADVISED BY THE DOCTOR 
TO STOP WORK• CLAIMANT SO INFORMED HER SUPERVISOR - SHE ALSO 
CALLED THE OFFICE AND WAS TOLD THAT SHE COULD BRING IN THE DOCTOR'S 
SLIP WHEN SHE RETURNED TO WORK• AT THAT TIME CLAIMANT MADE NEI
THER A WRITTEN NOR AN ORAL CLAIM FOR WORKMEN'S COMPENSATION BENE
FITS BUT SHE DID APPLY FOR AND RECEIVED HEALTH AND ACCIDENT POLICY 
BENEFITS• 

0N JANUARY 7, 1974 AN EXAMINATION AT THE PERMANENTE CLINIC 
REVEALED SCATTERED TENDER RED PATCHES ON THE SOLES .OF HER FEET 
AND BETWEEN HER TOES 1 THE EXAMINING PHYSICIAN TOOK A HISTORY FROM 
CLAIMANT INDICATING SHE HAD HAD TROUBLE WITH COLD TOLERANCE OF 
HER HANDS AND FEET FOR YEARS 8 THE PHYSICIAN" S REPORT TO THE PRI
VATE CARRIER INDICATED HE THOUGH THE NATURE OF CLAIMANT" S SICKNESS 
OR INJURY TO BE REYNAUDS DISEASE AND THAT SHE HAD BEEN TREATED BY 
HIM FROM JANUARY 7 THROUGH MAY 7 '· I 9 7 4 • 

0N MAY 9 t 1 974 CLAIMANT FILED A CLAIM FOR WORKMENS" COMPEN
SATION BENEFITS, CONTENDING THE WORK EXPOSURE TO THE _COLD ON 
DECEMBER 2 4 t 1973 WAS THE CAUSE OF HER PRESENT CONDITION• ON 
JULY I 6 1 I 9 7 4 THE FUNS DENIED THE CLAIM ON THE GROUNDS THAT THE 
DIAGNOSED CONDITION FOR WHICH CLAIMANT WAS BEING TREATED WAS NOT 
WORK RELATED IN CAUSATION OR IN AGGRAVATION OF A PREEXISTING PATHOLOGY• 
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REQUESTED TO REIMBURSE MEDICARE FOR THE SUM IT PAID TO THE TILLAMOOK
HOSPITAL.

The board, o de  ovo review, co curs i the fi di gs a d

CONCLUSIONS SET FORTH IN THE  ELL  RITTEN OPINION BY THE REFEREE.
THE ASSESSMENT OF PENALTIES AND THE REASONS THEREFOR ARE SPECI
FICALLY STATED AND CERTAINLY JUSTIFIED, THE CARRIER HAS HELD INCON
SISTENT AND MISLEADING POSITIONS  HICH REQUIRED DETAILED PERSIS
TENCE ON BEHALF OF CLAIMANT AND CAUSED THE FINAL DISPOSITION OF THE
ENTIRE MATTER TO BE DELAYED LONGER THAN NECESSARY,

The board decli es at this time to exercise its ow motio 

JURISDICTION PURSUANT TO ORS 6 56.2 7 8 .

ORDER
The order of the referee e tered may 6, 1975, as ame ded

BY AN ORDER ENTERED MAY 2 8 , 1 9 75 , IS AFFIRMED.

WCB CASE NO. 74-2508 JANUARY 9, 1976

LONNIE O. WADE, CLAIMANT
MERTEN AND SALTVE IT, CLAIMANT S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Th CLAIMANT REQUESTS BOARD REVIE OF THE REFEREE S ORDER
 HICH AFFIRMED THE DENIAL OF HER CLAIM FOR  ORKMEN S COMPENSA
TION BENEFITS,

Claima t, who was employed by coast ja itorial service,
ALLEGES THAT  HILE SHE  AS CLEANING THE BONNEVILLE ADMINISTRA
TION BUILDING ON DECEMBER 2 4, 1973, A SATURDAY AND THE HEAT HAD
BEEN TURNED OFF, HER FEET BECAME SO COLD THAT SHE DEVELOPED SYMP
TOMS OF FROSTBITE  HICH ULTIMATELY BECAME DISABLING. CLAIMANT
LATER SOUGHT MEDICAL ATTENTION AND  AS ADVISED BY THE DOCTOR
TO STOP  ORK. CLAIMANT SO INFORMED HER SUPERVISOR SHE ALSO
CALLED THE OFFICE AND  AS TOLD THAT SHE COULD BRING IN THE DOCTOR S
SLIP  HEN SHE RETURNED TO  ORK. AT THAT TIME CLAIMANT MADE NEI
THER A  RITTEN NOR AN ORAL CLAIM FOR  ORKMEN S COMPENSATION BENE
FITS BUT SHE DID APPLY FOR AND RECEIVED HEALTH AND ACCIDENT POLICY
BENEFITS.

On JANUARY 7 , 1 974 AN EXAMINATION AT THE PERMANENTE CLINIC
REVEALED SCATTERED TENDER RED PATCHES ON THE SOLES OF HER FEET
AND BET EEN HER TOES, THE EXAMINING PHYSICIAN TOOK A HISTORY FROM
CLAIMANT INDICATING SHE HAD HAD TROUBLE  ITH COLD TOLERANCE OF
HER HANDS AND FEET FOR YEARS. THE PHYSICIAN S REPORT TO THE PRI
VATE CARRIER INDICATED HE THOUGH THE NATURE OF CLAIMANT S SICKNESS
OR INJURY TO BE REYNAUDS DISEASE AND THAT SHE HAD BEEN TREATED BY
HIM FROM JANUARY 7 THROUGH MAY 7 , 1 974.

On MAY 9 , 1 974 CLAIMANT FILED A CLAIM FOR  ORKMENS COMPEN
SATION BENEFITS, CONTENDING THE  ORK EXPOSURE TO THE COLD ON
DECEMBER 24 , 1 973  AS THE CAUSE OF HER PRESENT CONDITION. ON
JULY 1 6 , 1 974 THE FUN0 DENIED THE CLAIM ON THE GROUNDS THAT THE
DIAGNOSED CONDITION FOR  HICH CLAIMANT  AS BEING TREATED  AS NOT
 ORK RELATED IN CAUSATION OR IN AGGRAVATION OF A PREEXISTING PATHOLOGY.
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MAY 2. 9 • t 9 7 4 CLAIMANT WAS ADMITTED TO THE HOSPITAL AT 
PERMANENTE WITH A DIAGNOSIS OF POSSIBLE ALLERGIC RESPONSE TO THE 
MEDICATION WHICH CAUSED PAINFUL BLIST~RING IN HER FEET AND FINGERS• 
SHE WAS SEEN AT THE UNIVERSITY OF OREGON MEDICAL SCHOOL IN THE 
DERMATOLOGY _DEPARTMENT ON DECEMBER 4 •· 197 4 • IT WAS DISCOVERED 
THAT CLAIMANT HAD A LONG HISTORY OF REYNAUD" S PHENOMENON AND THE 
IMPRESSION, BASED ON THE EXAMINATION, WAS THAT OF VASCULITIS AND 
REYNAUDS 1 COMPLICAi'ED BY OTHER PROBLEMS• 

THE REFEREE fOUND THAT CLAIMANT HAD FAILED TO MEET HER BUR
DEN OF PROOF THAT THE WORK CONDITIONS MATERIALLY CONTRIBUTE TO· HER 
FEET PROBLEM• HE FURTHER FOUND THAT CLAIMANT COMPLAINED OF LEG 
AND FEET PROBLEMS EVEN DURING THE HOT MONTHS OF JULY AND AUGUST 
AND WORE STOCKINGS TO HELP THIS PROBLEM• 

THE REFEREE FURTHER FOUND THAT CLAIMANT WAS INCONSISTENT IN 
THE HISTORIES SHE RELATED TO THE VARIOUS PHYSICIANS WHO EXAMINED 
HER - ALSO HER TESTIMONY WITH RESPECT TO THE HOURS SHE WORKED ON 
DECEMBER 2.4 • 1973 AND THE DURATION SHE WORKED WHILE THE BUILDING 
WAS UNHEATED WAS NOT SUPPORTED BY THE EVIDENCE• A WITNESS TESTI
FIED THAT CLAIMANT HAD SOUGHT MEDICAL ATTENTION PRIOR TO DECEMBER 
1973 WITH REGARD TO POOR CIRCULATORY PROBLEMS• 

THE REFEREE CONCLUDED THAT THE HISTORIES RELATED TO THE 
DOCTORS WHO DID THINK THERE WAS SOME RELATIONSHIP BETWEEN THE 
COLD AND CLAIMANT" S CONDITION WERE SO INACCURATE AND ERRONEOUS 
AS TO RENDER THEIR OPl~IONS UNRELIABLE• HE FURTHER CONCLUDED THAT 
CLAIMANT HAD HAD CONTINUING CIRCULATORY PROBLEMS WITH HER LEGS 
AND'F.EET FOR MANY YEARS - THAT CLAIMANT"s TESTIMONY WAS WHOLLY 
UNRELIABLE AND THAT HER CLAIM SHOUL_D BE DENIED• THIS CONCLUSION 
MADE UNNECESSARY A DETERMINATION OF THE ISSUE OF TIMELINESS OF 
FILING THE CLAIM• 

THE BOARD• ON DE NOVO REVIEW• AGREES WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE• AFTER THE CLAIMANT HAD REQUESTED 
A HEARING AND THE REFEREE HAO_ BEEN DIVESTED OF JUR.ISDICTION• CLAIM
ANT REQUESTED RECONSIDERATION BASED ON AN ALLEGATION THAT NEW 
EVIDENCE WAS AVAILABLE. THE REQUEST FOR RECONSIDERATION WAS 
DENIED BUT THE NEW EVIDENCE WAS CONSIDERED BY THE BOARD TOGETHER 
WITH THE FULL RECORD UPON REVIEW• THE BOARD CONCLUDES THAT THE 
NEW EVIDENCE IS NOT SUFFICIENT TO JUSTIFY OVERTURNING THE CONCLU
SIONS REACHED BY THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 9 1 1975 IS AFFIRMED• 

WCB CASE NO. 74-4412 

JOSEPH BOOTH, CLAIMANT 
CASH PERRINE• CLAIMANT" s· ATTY. 
JONES, LANG, KLEIN, WOLF AND SMITH• 

DEFENSE ATTYS 0 • 

REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 9, 1976 

REVIEWED BY COMMISSIONERS MOORE AND WILSON• 

THE CLAIMANT REQUESTS REVIEW BV THE BOARD OF THE REFEREE'S 
ORDER WHICH AWARDED CLAIMANT 64 DEGREES FOR 2. 0 PER CENT UNSCHED
ULED MID BACK DISABILJTY BUT DISALLOWED HIS CLAIM FOR VISION PROBLEMS• 
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On MAY 2 9 , 1 974 CLAIMANT  AS ADMITTED TO THE HOSPITAL AT

PERMANENTE  ITH A DIAGNOSIS OF POSSIBLE ALLERGIC RESPONSE TO THE
MEDICATION  HICH CAUSED PAINFUL BLISTERING IN HER FEET AND FINGERS,
SHE  AS SEEN AT THE UNIVERSITY OF OREGON MEDICAL SCHOOL IN THE
DERMATOLOGY DEPARTMENT ON DECEMBER 4 , 1 974 , IT  AS DISCOVERED
THAT CLAIMANT HAD A LONG HISTORY OF REYNAUD's PHENOMENON AND THE
IMPRESSION, BASED ON THE EXAMINATION,  AS THAT OF VASCULITIS AND
REYNAUDS, COMPLICATED BY OTHER PROBLEMS,

The REFEREE FOUND THAT CLAIMANT HAD FAILED TO MEET HER BUR
DEN OF PROOF THAT THE  ORK CONDITIONS MATERIALLY CONTRIBUTE TO HER
FEET PROBLEM, HE FURTHER FOUND THAT CLAIMANT COMPLAINED OF LEG
AND FEET PROBLEMS EVEN DURING THE HOT MONTHS OF JULY AND AUGUST
AND  ORE STOCKINGS TO HELP THIS PROBLEM,

The referee further fou d that claima t was i co siste t i 

THE HISTORIES SHE RELATED TO THE VARIOUS PHYSICIANS  HO EXAMINED
HER ALSO HER TESTIMONY  ITH RESPECT TO THE HOURS SHE  ORKED ON
DECEMBER 24 , 1 973 AND THE DURATION SHE  ORKED  HILE THE BUILDING
 AS UNHEATED  AS NOT SUPPORTED BY THE EVIDENCE, A  ITNESS TESTI
FIED THAT CLAIMANT HAD SOUGHT MEDICAL ATTENTION PRIOR TO DECEMBER
1 973  ITH REGARD TO POOR CIRCULATORY PROBLEMS,

The referee co cluded that the histories related to the

DOCTORS  HO DID THINK THERE  AS SOME RELATIONSHIP BET EEN THE
COLD AND CLAIMANT S CONDITION  ERE SO INACCURATE AND ERRONEOUS
AS TO RENDER THEIR OPINIONS UNRELIABLE, HE FURTHER CONCLUDED THAT
CLAIMANT HAD HAD CONTINUING CIRCULATORY PROBLEMS  ITH HER LEGS
AND FEET FOR MANY YEARS THAT CLAIMANT S TESTIMONY  AS  HOLLY
UNRELIABLE AND THAT HER CLAIM SHOULD BE DENIED, THIS CONCLUSION
MADE UNNECESSARY A DETERMINATION OF THE ISSUE OF TIMELINESS OF
FILING THE CLAIM,

THE BOARD, ON DE NOVO REVIE , AGREES  ITH THE FINDINGS AND
CONCLUSIONS OF THE REFEREE, AFTER THE CLAIMANT HAD REQUESTED
A HEARING AND THE REFEREE HAD BEEN DIVESTED OF JURISDICTION, CLAIM
ANT REQUESTED RECONSIDERATION BASED ON AN ALLEGATION THAT NE 
EVIDENCE  AS AVAILABLE, THE REQUEST FOR RECONSIDERATION  AS
DENIED BUT THE NE EVIDENCE  AS CONSIDERED BY THE BOARD TOGETHER
 ITH THE FULL RECORD UPON REVIE , THE BOARD CONCLUDES THAT THE
NE EVIDENCE IS NOT SUFFICIENT TO JUSTIFY OVERTURNING THE CONCLU
SIONS REACHED BY THE REFEREE,

ORDER

Th ord r of th r f r  dat d july 9, 1975 is affirm d.

 CB CASE NO. 74-4412 JANUARY 9, 1976

JOSEPH BOOTH, CLAIMANT
CASH PERRINE, CLAIMANT* S ATTY,
JONES, LANG, KLEIN,  OLF AND SMITH,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by commissio ers moore a d wilso .

The claima t requests review by the board of the referee s

ORDER  HICH A ARDED CLAIMANT 64 DEGREES FOR 2 0 PER CENT UNSCHED
ULED MID BACK DISABILITY BUT DISALLO ED HIS CLAIM FOR VISION PROBLEMS.
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CLAIMANT IS 4 O YEARS OLD AND HAS A SIXTH GRADE EDUCATION -

HIS ENTIRE WORK EXPERIENCE HAS BEEN AS A HEAVY MANUAL LABORER ON 
FARMS• ANO IN CONSTRUCTION ANO SAWMILL WORK• HE SUFFERED A COM
PENSABLE INJURY ON FEBRUARY 1 3, 1974 WHEN THE TRACTOR HE WAS OPER
ATING TURNED OVER ANO KNOCKED CLAIMANT UNCONSCIOUS FOR A BRIEF 
PERIOD OF TIMEe 

CLAIMANT SUSTAINED LACERATIONS' OVER HIS LEFT EYEBROW AND A 
CONTUSION OF THE CHEST• HE RECEIVED CONSERVATIVE OUT PATIENT HOS
PITAL CARE FOR RIB FRACTURES AND PULMONARY CONTUSION AND SUBSE
QUENTLY WAS HOSPITALIZED WITH PNEUMONIA THOUGHT TO BE SECONDARY 
TO HIS CHEST INJURY. ON MARCH 29 1 1974 DR• GEBHARDT, CLAIMANT'S 
TREATING PHYSICIAN, RELEASED CLAIMANT TO RETURN TO HIS REGULAR 
JOB AND INDICATED, AT THAT TIME, THAT CLAIMANT HAD SUFFERED NO 
PERMANENT IMPAIRMENT• ,, 

CLAIMANT WAS SEEN IN MAY OF 1 974 BY DR. MACCLOSKEV, STILL 
COMPLAINING OF BACK PAIN• DRe MACCLOSKEV FELT CLAIMANT WAS CON
SIDERABLY OVERWEIGHT - HE ALSO DIAGNOSED A THORACIC ,COMPRESSION 
FRACTURE AT T-1 2 • ON JULY 11 t 1974, CLAIMANT WAS AGAIN RELEASED 
TO 00 ALL TYPES OF WORK E~CEPT EXTREMELY HEAVY WORK., ON NOVEM
BER 11, 1974 OR• MACCLOSKEY REPORTED THE ONLY DISABILITY CLAIM
ANT HAD FROM THE COMPRESSIO~ FRACTURE WAS MODERATE ACHING AND 
PAIN WHILE LIFTING HEAVY OBJECTS - HE FELT CLAIMANT WAS IN POOR 
PHYSICAL CONDITION .AND OVERWEIGHT ANO.THAT THIS AGGRAVATED CLAIM
ANT• S PROBLEM• THE CLAIM WAS THEN CLOSED WITH AN AWARD OF 1 0 
PER CENT UNSCHEDULED BACK DlSABILITY0 

0N MAY 8, 1 974 CLAIMANT HAO BEEN EX~MINED BY AN OPTpMETRIST 
AS HE WAS COMPLAINING THAT HIS v1:s1ON WAS LESS SHARP THAN PRIOR TO 
HIS INJURY0 THROUGH CORRECTION THE RIGHT EYE VISUAL ACUITY WAS 
2 0 ~2 5 1 HOWEVER, THE LEFT EVE WAS ONLY 2 0 -2 0 0 AND CLAIMANT WAS 
REFERRED TO DRe DELP 1 AN OPTHALMOLOGIST, WHO DI.AGNOSED AN, OPTIC 
ATROPHY OF THE LEFT EYE. HE SAID THAT SUCH ATROPHY HAS BEEN KNOWN 
TO BE SECONDARY TO A HEAD TRAUMA• HOWEVER IT IS V.ERV RARE - HE HAO 
NO 'WAY OF KNOWING WHETHER .THE ATROPHY WAS CAUSED BY THE INDUS-
TRIAL IN°JURY~ . , 

THe: REFEREE FOUND THAT CLAIMANT HAD FAILED TO SHOW THE RE
.QUISl'TE CAUSAL. CONN~CTION BETWEEN THE IN[?.USTRl~L INJURY AND HIS 
PREf?,ENT VISION PROBi..EMSe DR 0 DELP HAQ SAID SUCH A CONDITION HAS · 
BEE0N KNOWN TO BE SECONDARY TO TRAUMA BUT IT WAS QUITE RARE• THE 
OPTOMETRIST RELATED THE ACCIDENT TO CLAIM.ANT" S VISUAL CONDITION 
ONLY BECAUSE OF SEQUENCE BUT HE REFERRED IT TO THE OPTHALMOLOGIST 
FOR AN OPINION - THAT OPINION FAILED TO RELATE THE CONDITION TO THE 
INDUSTRIAL INJURY 0 

W1TH RESPECT TO CLAIMANT'S UNSCHEDULED DISABILITY, THE REF
EREE FOUND THAT CLAIMANT HAS TROUBLE LIFTING ONLY 20 POUNDS WHERE
AS PRIOR TO HIS INJU,RY, HE WAS ABLE TO LOAD HAY BALES WEIGHING AS 
MUCH AS 8 0 TO 1 00 POUNDS, THEREFORE, CLAIMANT DOES HAVE A DEFINITE 
LIFTING LIMITATION AND HE CANNOT RETURN TO HEAVY FARM LABOR BECAUSE 
OF IT• THERE WAS NO EVIDENCE, HOWEVER, THAT HE COULD NOT OPERATE 
A TRACTOR OR DO LIGHT OR EVEN MODERATELY HEAVY. FARM WORK OR SUCH 

' TYPE WORK AROUND _SAWl\'IILLS AND ON CONSTRUCTION -!OBS. 

THE REFEREE CONCLUDED THAT PRIOR TO HIS INJURY THE ONLY 
THING OF VALUE CLAIMANT HAO TO OFFER AN EMPLOYER WAS A STRONG 
BACK - SINCE HIS INJURY, HIS BACK IS NOT AS STRONG,. NEVERTHELESS, 
THERI;:: ARE MANY LABORING TYPE JOss·wHICH HE CAN HANDLE IN HIS PRE

Sf;:NT PHYSICAL CONDITION• THE REFEREE FURTHER FOUND THAT IT WOULD 
BE UNREALISTIC TO ATTEMPT A RETRAINING PROGRAM FOR CLAIMANT BASED 

.UPON HIS EDUCATION AND 'WORK BACKGROUND AND, CONSIDERING ALL FACTS, 

-38-

Claima t is ao years old a d has a sixth grade educatio 

HIS ENTIRE  ORK EXPERIENCE HAS BEEN AS A HEAVY MANUAL LABORER ON
FARMS, AND IN CONSTRUCTION AND SA MILL  ORK. HE SUFFERED A COM
PENSABLE INJURY ON FEBRUARY 1 3 , 1 974  HEN THE TRACTOR HE  AS OPER
ATING TURNED OVER AND KNOCKED CLAIMANT UNCONSCIOUS FOR A BRIEF
PERIOD OF TIME.

Claima t sustai ed laceratio s over his left eyebrow a d a
CONTUSION OF THE CHEST. HE RECEIVED CONSERVATIVE OUT PATIENT HOS
PITAL CARE FOR RIB FRACTURES AND PULMONARY CONTUSION AND SUBSE
QUENTLY  AS HOSPITALIZED  ITH PNEUMONIA THOUGHT TO BE SECONDARY
TO HIS CHEST INJURY. ON MARCH 29 , 1 9 74 DR. GEBHARDT, CLAIMANT S
TREATING PHYSICIAN, RELEASED CLAIMANT TO RETURN TO HIS REGULAR
JOB AND INDICATED, AT THAT TIME, THAT CLAIMANT HAD SUFFERED NO
PERMANENT IMPAIRMENT.

Claima t was see i may of 1974 by dr. maccloskey, still
COMPLAINING OF BACK PAIN. DR. MACCLOSKEY FELT CLAIMANT  AS CON
SIDERABLY OVER EIGHT HE ALSO DIAGNOSED A THORACIC COMPRESSION
FRACTURE AT T-I 2 . ON JULY 1 1 , 1 974 , CLAIMANT  AS AGAIN RELEASED
TO DO ALL TYPES OF  ORK EXCEPT EXTREMELY HEAVY  ORK. ON NOVEM
BER II, 1 9 74 DR. MACCLOSKEY REPORTED THE ONLY DISABILITY CLAIM
ANT HAD FROM THE COMPRESSION FRACTURE  AS MODERATE ACHING AND
PAIN  HILE LIFTING HEAVY OBJECTS HE FELT CLAIMANT  AS IN POOR
PHYSICAL CONDITION AND OVER EIGHT AND THAT THIS AGGRAVATED CLAIM
ANT* S PROBLEM. THE CLAIM  AS THEN CLOSED  ITH AN A ARD OF 1 0
PER CENT UNSCHEDULED BACK DISABILITY.

On MAY 8 , 1 974 CLAIMANT HAD BEEN EXAMINED BY AN OPTOMETRIST
AS HE  AS COMPLAINING THAT HIS VISION  AS LESS SHARP THAN PRIOR TO
HISi INJURY. THROUGH CORRECTION THE RIGHT EYE VISUAL ACUITY  AS
2 0 -2 5 , HO EVER, THE LE FT EYE  AS ONLY 2 0 -2 0 0 AND CLAIMANT  AS
REFERRED TO DR. DELP, AN OPTHALMOLOG1ST,  HO DIAGNOSED AN OPTIC
ATROPHY OF THE LEFT EYE. HE SAID THAT SUCH ATROPHY HAS BEEN KNO N
TO BE SECONDARY TO A HEAD TRAUMA, HO EVER IT IS VERY RARE HE HAD
NO  AY OF KNO ING  HETHER THE ATROPHY  AS CAUSED BY THE INDUS
TRIAL INJURY.

The referee fou d that claima t had failed to show the RE
QUISITE CAUSAL CONNECTION BET EEN THE INDUSTRIAL INJURY AND HIS
PRESENT VISION PROBLEMS. DR. DELP HAD SAID SUCH A CONDITION HAS
BEEN KNO N TO BE SECONDARY TO TRAUMA BUT IT  AS QUITE RARE. THE
OPTOMETRIST RELATED THE ACCIDENT TO CLAIMANT S VISUAL CONDITION
ONLY BECAUSE OF SEQUENCE BUT HE REFERRED IT TO THE OPTHALMOLOG1 ST
FOR AN OPINION THAT OPINION FAILED TO RELATE THE CONDITION TO THE
INDUSTRIAL INJURY.

With respect to claima t s u scheduled disability, the ref

eree FOUND THAT CLAIMANT HAS TROUBLE LIFTING ONLY 2 0 POUNDS  HERE
AS PRIOR TO HIS INJURY HE  AS ABLE TO LOAD HAY BALES  EIGHING AS
MUCH AS 80 TO 100 POUNDS, THEREFORE, CLAIMANT DOES HAVE A DEFINITE
LIFTING LIMITATION AND HE CANNOT RETURN TO HEAVY FARM LABOR BECAUSE
OF IT. THERE  AS NO EVIDENCE, HO EVER, THAT HE COULD NOT OPERATE
A TRACTOR OR DO LIGHT OR EVEN MODERATELY HEAVY FARM  ORK OR SUCH
TYPE  ORK AROUND SA MILLS AND ON CONSTRUCTION JOBS.

The referee co cluded that prior to his i jury the o ly
THING OF VALUE CLAIMANT HAD TO OFFER AN EMPLOYER  AS A STRONG
BACK SINCE HIS INJURY, HIS BACK IS NOT AS STRONG, NEVERTHELESS,
THERE ARE MANY LABORING TYPE JOBS  HICH HE CAN HANDLE IN HIS PRE
SENT PHYSICAL CONDITION. THE REFEREE FURTHER FOUND THAT IT  OULD
BE UNREALISTIC TO ATTEMPT A RETRAINING PROGRAM FOR CLAIMANT BASED
UPON HIS EDUCATION AND  ORK BACKGROUND AND, CONSIDERING ALL FACTS,
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THAT HIS LOSS OF EARNING CAPACITY WOULD BE ADEQUATELY COMPEN
SATED BY AN AWARD OF 2 0 PER CENT 0 

THE BOARD• ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND CON

CLUSIONS OF THE REFEREE 0 THE BOARD NOTES THAT THE REFEREE WAS RE

QUESTED BY CLAIMANT TO REOPEN THE CLAIM FOR THE PURPOSE OF SUBMIT

TING ADDITIONAL EVIDENCE - THIS WAS OBJECTED TO BE THE EMPLOYER• 

INITIALLY, THE REFEREE ISSUED AN ORDER REOPENING THE CLAIM, HOWEVER, 

ON JULY 2 8 1 1974, HE REINSTATED HIS OPINION AND ORDER ENTERED FEBRU

ARY 27, 1975• THE TOTALITY OF THE EVIDENCE OFFERED BY CLAIMANT AS 

A BASIS FOR 'THE REOPENING DID NOT SHOW A RELATIONSHIP OF THE LEFT 

EYE PROBLEM TO THE INDUSTRIAL INJURY - THE OPINION EXPRESSED BY DR 0 

SORNSON 1 WHEN CONSIDERED IN CONJUNCTION WITH THE OPINION EXPRESSED 

BY DR 0 DELP, STILL LEFT THE CAUSAL QUESTION IN THE AF;.EA OF CONJECTURE 0 

THE REQUEST FOR REOPENING WAS BASED SOLELY ON THE ISSUE OF 

VISUAL DISABILITY, THEREFORE, THE REFEREE CORRECTLY REFUSED TO 

ALLOW CLAIMANT TO PUT INTO THE RECORD I EXHIBIT D 1 WHICH DEALT SOLELY 

WITH CLAIMANT'S UNSCHEDULED DISABILITY• 

THE AUTHORITY OF THE REFEREE TO REOPEN A HEARING FOR THE PUR

POSE OF RECEIVING ADDITIONAL EVIDENCE IS DISCRETIONARY0 IN THIS CASE 

THE BOARD FEELS THAT THERE HAS BEEN NO ABUSE OF DISCRETION BY THE 

REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE ENTERED FEBRUARY 27, 1975 IS AFFIRMED. 

WCB CASE NO. 75-159 

DONNA SCHULTZ, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAI MANT 1 S ATTYS 0 

JANUARY 9, 1976 

SOUTHER, SPAULDING, KINSEY 0 WILLIAMSON AND SCHWABE 0 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT REQUESTS BOARD REVIEW OF AN ORDER OF THE REFEREE 

WHICH AFFIRMED THE DETERMINATION ORDER MAILED JANUARY 2, 1974 WHERE

BY CLAIMANT WAS GRANTED NO ADDITIONAL PERMANENT PARTIAL DISABILITY 

AND ALSO DIRECTED THE EMPLOYER TO REIMBURSE CLAIMANT THE SUM OF 

179 0 3 8 DOLLARS FOR TRAVEL EXPENSE• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON MARCH 24 • 1972 

FOR WHICH SHE FILED A CLAIM 0 INITIALLY, THE CLAIM WAS CLOSED BY A 
DETERMINATION ORDER MAILED JUNE 5 1 1973 AWARDING CLAIMANT 16 DE

GREES FOR 5 PER CENT UNSCHEDULED LOW BACK DISABILITY 0 THE CLAIM 

WAS REOPENED PURSUANT TO STIPULATION DATED MAY t 3, 1974 AND CLAIM

ANT RECEIVED ADDITIONAL MEDICAL CARE AND TREATMENT AND TEMPORARY 

TOTAL DISABILITY COMPENSATION FROM MAY 13 0 1974 THROUGH DECEMBER 

1 7, 19 74 0 THE CLAIM WAS AGAIN CLOSED BY A SECOND DETER_MINATION 

ORDER MAILED JANUARY 2 0 1 974 WHEREBY CLAIMANT WAS NOT AWARDED AN 

ADDITIONAL PERMANENT PARTIAL DISABILITY• 

THE EMPLOYER REFUSED TO REIMBURSE CLAIMANT FOR TRAVEL EX

PENSES INCURRED IN OBTAINING MEDICAL CARE AND TREATMENT OF HER COM

PENSABLE INJURY AND A HEARING WAS REQUESTED ON BOTH THE ISSUE OF 

-3 9 -

FOUND THAT HIS LOSS OF EARNING CAPACITY  OULD BE ADEQUATELY COMPEN
SATED BY AN A ARD OF 2 0 PER CENT.

The board, o de  ovo review, co curs i the fi di gs a d co 

clusions OF THE REFEREE. THE BOARD NOTES THAT THE REFEREE  AS RE
QUESTED BY CLAIMANT TO REOPEN THE CLAIM FOR THE PURPOSE OF SUBMIT
TING ADDITIONAL EVIDENCE THIS  AS OBJECTED TO BE THE EMPLOYER.
INITIALLY, THE REFEREE ISSUED AN ORDER REOPENING THE CLAIM, HO EVER,
ON JULY 2 8 , 1 97 4 , HE REINSTATED HIS OPINION AND ORDER ENTERED FEBRU
ARY 2 7 , 1 9 75 . THE TOTALITY OF THE EVIDENCE OFFERED BY CLAIMANT AS
A BASIS FOR THE REOPENING DID NOT SHO A RELATIONSHIP OF THE LEFT
EYE PROBLEM TO THE INDUSTRIAL INJURY THE OPINION EXPRESSED BY DR.
SORNSON,  HEN CONSIDERED IN CONJUNCTION  ITH THE OPINION EXPRESSED
BY DR. DELP, STILL LEFT THE CAUSAL QUESTION IN THE AREA OF CONJECTURE.

Th r qu st for r op ning was bas d sol ly on th issu of
VISUAL DISABILITY, THEREFORE, THE REFEREE CORRECTLY REFUSED TO
ALLO CLAIMANT TO PUT INTO THE RECORD 'EXHIBIT D  HICH DEALT SOLELY
 ITH CLAIMANT S UNSCHEDULED DISABILITY.

The authority of the referee to reope a heari g for the pur

pose OF RECEIVING ADDITIONAL EVIDENCE IS DISCRETIONARY. IN THIS CASE
THE BOARD FEELS THAT THERE HAS BEEN NO ABUSE OF DISCRETION BY THE
REFEREE.

ORDER
Th ord r of th r f r   nt r d F bruary 27, 1975 is affirm d.

WCB CASE NO. 75-159 JANUARY 9, 1976

DONNA SCHULTZ, CLAIMANT
POZZI,  ILSON AND ATCHISON,
cl im nt s ATTYS.

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

R vi w d by board m mb rs wilson and moor .

Th claimant r qu sts board r vi w of an ord r of th r f r  
 HICH AFFIRMED THE DETERMINATION ORDER MAILED JANUARY 2 , 1 974  HERE
BY CLAIMANT w s gr nted no  ddition l perm nent p rti l dis bility
AND ALSO DIRECTED THE EMPLOYER TO REIMBURSE CLAIMANT THE SUM OF
179.38 DOLLARS FOR TRAVEL EXPENSE.

Claima t suffered a compe sable i jury o march 24, 1972
FOR  HICH SHE FILED A CLAIM. INITIALLY, THE CLAIM  AS CLOSED BY A
DETERMINATION ORDER MAILED JUNE 5 , 1 9 73 A ARDING CLAIMANT 16 DE
GREES FOR 5 PER CENT UNSCHEDULED LO BACK DISABILITY. THE CLAIM
 AS REOPENED PURSUANT TO STIPULATION DATED MAY 1 3 , 1 974 AND CLAIM
ANT RECEIVED ADDITIONAL MEDICAL CARE AND TREATMENT AND TEMPORARY
TOTAL DISABILITY COMPENSATION FROM MAY 1 3 , 1 9 74 THROUGH DECEMBER
1 7 , 1 9 74 . THE CLAIM  AS AGAIN CLOSED BY A SECOND DETERMINATION
ORDER MAILED JANUARY 2 , 1 9 74  HEREBY CLAIMANT  AS NOT A ARDED AN
ADDITIONAL PERMANENT PARTIAL DISABILITY.

The EMPLOYER REFUSED to reimburse cl im nt for tr vel ex

penses INCURRED IN OBTAINING MEDICAL CARE AND TREATMENT OF HER COM
PENSABLE INJURY AND A HEARING  AS REQUESTED ON BOTH THE ISSUE OF
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EXTENT OF PERMANENT DISABILITY AND CLAIMANT'S RIGHT TO BE REIM
BURSED FOR TRAVEL EXPENSES INCURRED PURSUANT TO ORS 6 5 6 • 2 4 5 • 

CLAIMANT HAS A TENTH GRADE EDUCATION, SHE COMMENCED WORK-
ING AT THE AGE OF 14 - SINCE DROPPING OUT OF SCHOOL CL.Al MANT HAS 
UNDERTAKEN ADDITIONAL TWO YEARS OF EDUCATION THROUGH EVENING COURSES 
BUT SHE HAS NOT YET OBTAINED A HIGH SCHOOL DIPLOMA. MUCH OF CLAIM
ANT'S WORK HAS INVOLVED PROLONGED STANDING OR CONTINUAL BENDING, 
TWISTING AND LIFTING, HOWEVER, SHE HAS ALSO WORKED IN RELATIVELY 
LIGHT WORK SUCH AS FILE CLERK, SALES CLERK• ASSEMBLING LOCKS AND 

DOING ASSEMBLY LINE WORK FOR A DRUG COMPANY• HER WORK BACKGROUND 
IS NOT VERY STABLE, 

CLAIMANT'S TREATING PHYSICIAN, DR• CADDY, WAS OF THE OPINION 
THAT THE INJURY SUFFERED BY CLAIMANT WAS NOT GREAT, THAT SHE DID 
NOT EXHIBIT MUCH MUSCLE SPASM AND HAD FULL RANGE OF MOTION AT THE 
LUM~OSACRAL .JOINT, HE RELEASED HER TO RETURN TO WORK ON MAY 3 1 

1972. • CLAIMANT CONTINUED TO COMPLAIN ABOUT HER BACK AND SHE, 

EVENTUALLY, WAS HOSPITALIZED BY DR. CADDY FOR BED REST• ACCORDING 
TO DRe CADDY AFTER SEVERAL DAYS ALL OF HER PAIN DISAPPEARED AND HE 
BELIEVED THAT, DESPITE CLAIMANT'S COMPLAINTS THERE WAS NOTHING TO 
KEEP HER FROM WORKING AND, IN HIS OPINION, CLAIMANT SHOULD BE EXA
MINED BY AN ORTHOPEDIC SPECIALIST AS HE WAS UNABLE TO FIND ANY 
OBJECTIVE SUPPORT FOR CLAIMANT' 5 COMPLAINTS, 

DURING AUGUST 1 972. DRe PASQUESI EXAMINED CLAIMANT AND FOUND 
NOTHING OBJECTIVE EXCEPT A CONGENITAL ANOMALY BUT ON A SUBJECTIVE 
BASIS FELT CLAIMANT HAD SYMPTOMS CONSISTENT WITH A RIGHT SACRO
ILIAC STRAIN AND HE RECOMMENDED FURTHER TREATMENT, 

(N MARCH 197 3, DR. CADDY AGAIN REPORTEp CLAIMANT WAS AS WELL 
AS SHE WOULD EVER BE AND OR• PASQUESI REPORTED NO OBJECTIVE FINDINGS 
EXCEPT MUSCLE SPASM IN THE LUMBOSACRAL AREA ANO IN THE RIGHT SACRO
ILIAC .JOINT AREAe HE FELT THAT PALLIATIVE TREATMENT RATHER THAN 

CURATIVE TREATMENT WAS INDICATED AND HE RECOMMENDED CLAIM CLOSURE 
STATING CLAIMANT WAS ABLE TO DO CERTAIN TYPES OF WORK, 

THE BACK EVALUATION CLINIC, TO WHICH CLAIMANT WAS REfERRED, 
FOUND ZERO LOSS OF FUNCTION• 

THE REFEREE CONCLUDED THAT THE PREPONDERANCE OF THE MEDICAL 
EVIDENCE WAS THAT CL.Al MANT WAS MILDLY, IF AT ALL, DISABLED AND 
THEREFORE THE AWARD OF 1 6 DEGREES FOR 5 PER CENT UNSCHEDULED LOW 
BACK DISABILITY WHICH CLAIMANT HAD RECEIVED BY THE DETERMINATION 

ORDER OF .JUNE 5 t 1973, ADEQUATELY COMPENSATED HER FOR ANY LOSS 
OF EARNING CAPACITY, 

A SUBSEQUENT HEARING WAS HELD ON THE SOLE ISSUE OF CLAIMANT'S 
RIGHT TO BE REIMBURSED FOR MEDICAL TRAVEL EXPENSES, THE CARRIER 
HAD TENDERED CLAIMANT 2.00 DOLLARS AS REIMBURSEMENT FOR SUCH EX-
PE NSES 1 HOWEVER, CL.Al MANT CLAI MEO 8 19•58 DOLLARS, BASED UPON 8 7 
TWO AND QUARTER MILE TRIPS AT 10 CENTS A MILE FOR A TOTAL OF 19,58 
DOLLARS ANO 32 TWO HUNDRED ANO FIFTY MILE TRIPS AT 10 CENTS A MILE 
FOR A SUM OF 800 DOLLARS. THE REASON FOR THE SUBSTANTIAL DISCREP
ANCY IN MI LE AGE IS THAT ON OR ABOUT APRIL 1 8, 197 3-, CLAIMANT MOVED 
FROM PORTLAND TO AL.SEA, OREGON AND, AFTER MA Kl NG SUCH MOVE I CON
Tl NUED TO DRIVE BACK AND FORTH BETWEEN AL.SEA AND PORTLAND EVERY 
OTHER DAV FOR OFFICE CALLS• 

THE REFEREE FOUND THE ONLY REASON CLAIMANT MOVED FROM 
PORTLAND TO ALSEA WAS BECAUSE SHE PREFERRED TO GET AWAY FROM THE 
BIG CITY ATMOSPHERE, CLAIMANT TESTIFIED THAT DR, CADOY ADVISED 
HER SHE COULD NOT GET THE TREATMENT SHE NEEDED IN CORVALLIS -

-4 o-

THE EXTENT OF PERMANENT DISABILITY AND CLAIMANT'S RIGHT TO BE REIM
BURSED FOR TRAVEL EXPENSES INCURRED PURSUANT TO ORS 656.245.

Claima t has a te th grade educatio , she comme ced work

ing AT THE AGE OF 14 SINCE DROPPING OUT OF SCHOOL CLAIMANT HAS
UNDERTAKEN ADDITIONAL T O YEARS OF EDUCATION THROUGH EVENING COURSES
BUT SHE HAS NOT YET OBTAINED A HIGH SCHOOL DIPLOMA. MUCH OF CLAIM
ANT' S  ORK HAS INVOLVED PROLONGED STANDING OR CONTINUAL BENDING,
T ISTING AND LIFTING, HO EVER, SHE HAS ALSO  ORKED IN RELATIVELY
LIGHT  ORK SUCH AS FILE CLERK, SALES CLERK, ASSEMBLING LOCKS AND
DOING ASSEMBLY LINE  ORK FOR A DRUG COMPANY. HER  ORK BACKGROUND
IS NOT VERY STABLE.

Claima t's treati g physicia , dr. caddy, was of the opi io 

THAT THE INJURY SUFFERED BY CLAIMANT  AS NOT GREAT, THAT SHE DID
NOT EXHIBIT MUCH MUSCLE SPASM AND HAD FULL RANGE OF MOTION AT THE
LUMBOSACRAL JOINT. HE RELEASED HER TO RETURN TO  ORK ON MAY 3 ,
1 9 7 2 . CLAIMANT CONTINUED TO COMPLAIN ABOUT HER BACK AND SHE,
EVENTUALLY,  AS HOSPITALIZED BY DR. CADDY FOR BED REST. ACCORDING
TO DR, CADDY AFTER SEVERAL DAYS ALL OF HER PAIN DISAPPEARED AND HE
BELIEVED THAT, DESPITE CLAIMANT'S COMPLAINTS THERE  AS NOTHING TO
KEEP HER FROM  ORKING AND, IN HIS OPINION, CLAIMANT SHOULD BE EXA
MINED BY AN ORTHOPEDIC SPECIALIST AS HE  AS UNABLE TO FIND ANY
OBJECTIVE SUPPORT FOR CLAIMANT'S COMPLAINTS.

Duri g august 1972 dr. pasquesi exami ed claima t a d fou d

NOTHING OBJECTIVE EXCEPT A CONGENITAL ANOMALY BUT ON A SUBJECTIVE
BASIS FELT CLAIMANT HAD SYMPTOMS CONSISTENT  ITH A RIGHT SACRO
ILIAC STRAIN AND HE RECOMMENDED FURTHER TREATMENT.

In MARCH 1 9 7 3 , DR. CADDY AGAIN REPORTED CLAIMANT  AS AS  ELL
AS SHE  OULD EVER BE AND DR. PASQUESI REPORTED NO OBJECTIVE FINDINGS
EXCEPT MUSCLE SPASM IN THE LUMBOSACRAL AREA AND IN THE RIGHT SACRO
ILIAC JOINT AREA. HE FELT THAT PALLIATIVE TREATMENT RATHER THAN
CURATIVE TREATMENT  AS INDICATED AND HE RECOMMENDED CLAIM CLOSURE
STATING CLAIMANT  AS ABLE TO DO CERTAIN TYPES OF  ORK.

The back evaluatio cli ic, to which claima t was referred,
FOUND ZERO LOSS OF FUNCTION.

The REFEREE CONCLUDED THAT THE PREPONDERANCE OF THE MEDICAL
EVIDENCE  AS THAT CLAIMANT  AS MILDLY, IF AT ALL, DISABLED AND
THEREFORE THE A ARD OF 16 DEGREES FOR 5 PER CENT UNSCHEDULED LO 
BACK DISABILITY  HICH CLAIMANT HAD RECEIVED BY THE DETERMINATION
ORDER OF JUNE 5 , 1 973 , ADEQUATELY COMPENSATED HER FOR ANY LOSS
OF EARNING CAPACITY.

A SUBSEQUENT HEARING  AS HELD ON THE SOLE ISSUE OF CLAIMANT S
RIGHT TO BE REIMBURSED FOR MEDICAL TRAVEL EXPENSES. THE CARRIER
HAD TENDERED CLAIMANT 2 00 DOLLARS AS REIMBURSEMENT FOR SUCH EX
PENSES, HO EVER, CLAIMANT CLAIMED 819.58 DOLLARS, BASED UPON 87
T O AND QUARTER MILE TRIPS AT 10 CENTS A MILE FOR A TOTAL OF 19.58
DOLLARS AND 32 T O HUNDRED AND FIFTY MILE TRIPS AT 10 CENTS A MILE
FOR A SUM OF 8 0 0 DOLLARS. THE REASON FOR THE SUBSTANTIAL DISCREP
ANCY IN MILEAGE IS THAT ON OR ABOUT APRIL 1 8 , 1 9 7 3 , CLAIMANT MOVED
FROM PORTLAND TO ALSEA, OREGON AND, AFTER MAKING SUCH MOVE, CON
TINUED TO DRIVE BACK AND FORTH BET EEN ALSEA AND PORTLAND EVERY
OTHER DAY FOR OFFICE CALLS.

The referee fou d the o ly reaso claima t moved from

PORTLAND TO ALSEA  AS BECAUSE SHE PREFERRED TO GET A AY FROM THE
BIG CITY ATMOSPHERE, CLAIMANT TESTIFIED THAT DR. CADDY ADVISED
HER SHE COULD NOT GET THE TREATMENT SHE NEEDED IN CORVALLIS
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DR• CADDY TESTIFIED THAT HE HAD NEVER DISCUSSED THE POSSI
BILITY OF TREATMENT IN CORVALLIS WITH CLAIMANT• 

THE REFEREE FOUND THAT CLAIMANT COULD HAVE OBTAINED THE SAME 
TYPE OF MEDICAL CARE AND TREATMENT IN CORVALLIS AS SHE RECEIVED IN 
PORTLAND AND THAT A REASONABLE PERSON COULD CONCLUDE THAT IT WAS 
NOT• THEREFORE• REASONABLE TO EXPECT REIMBURSEMENT FOR THE TRIPS 
BETWEEN ALSEA AND PORTLAND0 

HE CONCLUDED THAT CLAIMANT WAS ONLY ENTITLED TO BE REIMBURSED 
FOR THE 3 2 TRIPS BASED UPON THE MILEAGE B·ETWEEN ALSEA AND CORVALLIS 

WHICH IS 5 0 MILES ROUND TRIP0 TH IS AMOUNT PLUS THE 19•58 DOLLARS 
FOR THE 87 TRIPS CLAIMANT MADE WHILE LIVING IN PORTLAND TOTALLED A 
SUM OF 179 0 58 DOLLARS, A SUM LESS THAN THAT TENDERED BY THE CAR
RIER0 HE ORDERED CLAIMANT TO BE REIMBURSED THE SUM OF 17 9 • 5 8 DOL
LARS0 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT FAILED TO 
MEET THE BURDEN OF PROVING THAT SHE HAD NOT BEEN· PROPERLY COM PEN~ 
SATED FOR HER POTENTIAL LOSS OF WAGE EARNING CAPACITY 0 TO THE 

·coNTRARY, THE MEDICAL. EVIDENCE SHOWED SHE HAD NEARLY ZERO INDUS

TRIALLY REL.ATE•� IMPAIRMENT, SHE HAD A SEDENTARY WORK HISTORY AND 
WAS NOT LIMITED BY EITHER INTE:LL.IGENCE OR AGE FOR THE POSSIBILITY 
OF RETRAINING BUT SHE LACKED MOTIVATION AND VOLUNTARILY WAS LIMIT
ING HERSELF TO SPORADIC ATTEMPTS TO FIND SPECIFIC TYPES OF WORK0 

THE BOARD CONCLUDES THAT THE REFEREE'S ORDER AFFIRMING THE 'DETER
MINATION ORDER OF JANUARY 2, I 9 7 4 SHOULD BE AFFIRMED0 

THE BOARD FURTHER FINDS THAT CLAIMANT WAS ENTITLED TO REIM
BURSEMENT FOR MEDICAL EXPENSES UNDER THE PROVISIONS OF ORS 6 5 6 0 2 4 5 
BUT ONLY FOR SUCH MEDICAL EXPENSES AS WERE NECESSARILY AND REASON
ABLY INCURRED0 WAIT V 0 MONTGOMERY WARD, INC 0 ( UNDERSCORED) 1 IO 
OR APP 3 3 3 • FURTHERMORE, CLAIMANT HAS THE BURDEN OF PROOF TO 
SHOW THE NECESSITY ANO ,REASONABLENESS OF EXTRA EXPENSES ABOVE 
THAT ORDINARILY INCURRED - IN THIS INSTANCE CLAIMANT FAILED TO MEET 
THAT BUROEN0 

THE BOARD CONCLUDES THAT THE APPLICATION OF THE REASONABLE
NESS TEST BY THE REFEREE WITH RESPECT TO THE CLAIMED TRAVEL EX
PENSES WAS PROPER, THAT HE DID NOT MAKE AN ARBITRARY DECISION BUT 
HE EVALUATED ALL THE TESTIMONY AND EVIDENCE AND DECIDED THAT THE 
ROUND TRIPS BETWEEN AL.SEA AND PORTLAND WERE UNREASONABLE WHEN 
ADEQUATE CARE AND TREATMENT COULD HAVE BEEN MADE AVAILABLE TO 
CLAIMANT IN CORVALLIS, A MUCH SHORTER DISTANCE FROM AL.SEA THAN 
PORTLAND 0 

THE ORDERS OF THE REFEREE DATED JUNE 1 2, 197 5 AND JULY 2 8 1 

1975, ARE BOTH AFFIRMED0 
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HO EVER, DR, CADDY TESTIFIED THAT HE HAD NEVER DISCUSSED THE POSSI
BILITY OF TREATMENT IN CORVALLIS  ITH CLAIMANT.

Th r f r  found that claimant could hav obtain d th sam 
TYPE OF MEDICAL CARE AND TREATMENT IN CORVALLIS AS SHE RECEIVED IN
PORTLAND AND THAT A REASONABLE PERSON COULD CONCLUDE THAT IT  AS
NOT, THEREFORE, REASONABLE TO EXPECT REIMBURSEMENT FOR THE TRIPS
BET EEN ALSEA AND PORTLAND,

He CONCLUDED THAT CLAIMANT  AS ONLY ENTITLED TO BE REIMBURSED
FOR THE 3 2 TRIPS BASED UPON THE MILEAGE BET EEN ALSEA AND CORVALLIS
 HICH IS 50 MILES ROUND TRIP. THIS AMOUNT PLUS THE 19.58 DOLLARS
FOR THE 8 7 TRIPS CLAIMANT MADE  HILE LIVING IN PORTLAND TOTALLED A
SUM OF 1 7 9 . 58 DOLLARS, A SUM LESS THAN THAT TENDERED BY THE CAR
RIER. HE ORDERED CLAIMANT TO BE REIMBURSED THE SUM OF 1 7 9 . 5 8 DOL
LARS.

The board, o de  ovo review, fi ds that claima t failed to

MEET THE BURDEN OF PROVING THAT SHE HAD NOT BEEN PROPERLY COMPEN
SATED FOR HER POTENTIAL LOSS OF  AGE EARNING CAPACITY. TO THE
CONTRARY, THE MEDICAL EVIDENCE SHO ED SHE HAD NEARLY ZERO INDUS
TRIALLY RELATED IMPAIRMENT, SHE HAD A SEDENTARY  ORK HISTORY AND
 AS NOT LIMITED BY EITHER INTELLIGENCE OR AGE FOR THE POSSIBILITY
OF RETRAINING BUT SHE LACKED MOTIVATION AND VOLUNTARILY  AS LIMIT
ING HERSELF TO SPORADIC ATTEMPTS TO FIND SPECIFIC TYPES OF  ORK,
THE BOARD CONCLUDES THAT THE REFEREE'S ORDER AFFIRMING THE DETER
MINATION ORDER OF JANUARY 2 , 1 9 74 SHOULD BE AFFIRMED.

The BOARD FURTHER FINDS THAT CLAIMANT  AS ENTITLED TO REIM
BURSEMENT FOR MEDICAL EXPENSES UNDER THE PROVISIONS OF ORS 6 56 . 2 4 5
BUT ONLY FOR SUCH MEDICAL EXPENSES AS  ERE NECESSARILY AND REASON
ABLY INCURRED.  AIT V. MONTGOMERY  ARD, INC. (UNDERSCORED) , 10
OR APP 3 3 3 . FURTHERMORE, CLAIMANT HAS THE BURDEN OF PROOF TO
SHO THE NECESSITY AND REASONABLENESS OF EXTRA EXPENSES ABOVE
THAT ORDINARILY INCURRED IN THIS INSTANCE CLAIMANT FAILED TO MEET
THAT BURDEN.

The bo rd concludes th t the  pplic tion of the REASONABLE
NESS TEST BY THE REFEREE  ITH RESPECT TO THE CLAIMED TRAVEL EX
PENSES  AS PROPER, THAT HE DID NOT MAKE AN ARBITRARY DECISION BUT
HE EVALUATED ALL THE TESTIMONY AND EVIDENCE AND DECIDED THAT THE
ROUND TRIPS BET EEN ALSEA AND PORTLAND  ERE UNREASONABLE  HEN
ADEQUATE CARE AND TREATMENT COULD HAVE BEEN MADE AVAILABLE TO
CLAIMANT IN CORVALLIS, A MUCH SHORTER DISTANCE FROM ALSEA THAN
PORTLAND.

The orders of the referee d ted June 12, 1975  nd july 28,
, ARE BOTH AFFIRMED.19 7 5
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CASE NO. 74-2216 

ROY MONTGOMERY, CLAIMANT 
JACK, GOODWIN AND URBIGKEIT, 

CLAJ MANT' S ATTYS 0 

PHILIP A. MONGRAIN, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY EMPLOYER 

JANUARY 9, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH REMANDED TO IT CLAIMANT'S CLAIM FOR THE ACCEPTANCE AND PAY

MENT OF BENEFITS AS PROVIDED BY LAW 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON MAY 16 1 1974 FOR 

WHICH HE FILED A CLAI Me THE CLAIM WAS DENIED ON THE GROUND THAT 

THE INJURY DID NOT APPEAR TO HAVE ARISEN OUT OF AND IN THE COURSE OF 

EMPLOYMENT AND ALSO ON THE GROUND THAT THE CLAIMANT WAS A SOLE 

PROPRIETOR AND WAS NOT COVERED UNDER THE TERMS OF HIS INSURANCE 

POLICY• 

CLAIMANT BECAME THE SOLE PROPRIETOR OF MONTGOMERY BROS 0 

TRUCKING TWO YEARS PRIOR TO THE INJURY 0 CLAIMANT, IN ADDITION TO 

BEING THE SOLE PROPRIETOR, ALSO, INITIALLY, DROVE ONE OF THE TRUCKS 

HE ALSO REPAIRED THE TRUCKS, INCLUDING THE ONE HE DROVE, FOR THE 

FIRST PHASE OF HIS ENTERPRISE• 

THE CARRIER'S SALES AGENT HAD HANDLED ALL THE INSURANCE FOR 

THE COMPANY FOR WHOM CLAIMANT HAD WORKED PRIOR TO COMMENCING HIS 

OWN BUSINESS AND, THEREFORE, CLAIMANT TALf.ZED TO HIM SEVERAL TIMES 

ABOUT TAKING CARE OF INSURANCE ON HIS OWN VENTURE• THERE WAS SOME 

DISPUTE AS TO WHETHER, DURING THE IR CONVERSATION, REFERENCE WAS 

MADE BY CLAIMANT ABOUT TRYING TO SAVE AS MUCH MONEY AS POSSIBLE 

IN SEC URI NG THE NECESSARY WORKMEN'S COM PE NSAT ION COVE RAGE• THE 

EVIDENCE INDICATES THAT THE PREMIUM FOR COVERAGE WOULD BE REDUCED 

APPROXIMATELY 360 DOLLARS ANNUALLY IF CLAIMANT DID NOT ELECT TO 

BE COVERED• BOTH CLAIMANT AND HIS WIFE TESTIFIED THAT THEY WERE 

UNDER THE BELIEF THAT CLAIMANT HAD COVERAGE WHICH INCLUDED HIM AS 

WELL AS HIS E MPLOYEES 1 THAT CLAIMANT WAS UNABLE TO ASCERTAIN FROM 

THE POLICY, NOR WAS HE INFORMED, THAT HE WAS NOT PERSONALLY COVERED. 

THE REFEREE FOUND THAT THE CIRCUMSTANCES OF THE MAY 16 1 1974 

INJURY WERE SUFFICIENT TO SUPPORT THE CONCLUSION THAT THE INJURY 

AROSE OUT OF AND IN THE COURSE OF CLAIMANT'S EMPLOYMENT - THE 

MAIN ISSUE BEFORE THE REFEREE THEN WAS WHETHER OR NOT CLAIMANT, 

AS A SOLE PROPRIETOR, WAS COVERED UNDER THE TERMS OF HIS WORKMEN' S 

COMPENSATION INSURANCE POLICY. 

THE REFEREE FOUND THAT AN UNSIGNED QUESTIONNAIRE MADE OUT 

BY THE CARRIER INDICATED CLAIMANT WAS THE OWNER AND HAD THE DUTIES 

OF BEING A MANAGER AND DRIVER - IT INDICATED THAT THE OWNER REJECTED 

OR ELECTED NOT TO BE SUBJECT TO ANY WORKMEN'S COMPENSATION LAW. 

THE GUARANTY CONTRACT FURNISHED TO THE COMPLIANCE DIVISION OF THE 

WORKMEN'S COMPENSATION BOARD RECITED THAT NO NON-SUBJECT WORK

MAN HAD ELECTED COVERAGE AND THE ATTACHED SHEET RECITED THAT 

CLAIMANT DID NOT DESIRE COVERAGE• 

THE REFEREE FURTHER FOUND THAT THE POLICY IN QUESTION INCOR
PORATED WITHIN IT THE WORKMEN'S COMPENSATION ACT OF OREGON, THERE

FORE, THE STATUTE REQUIRING A SOLE PROPRIETOR TO TAKE AFFIRMATIVE 
ACTION TO OBTAIN COVERAGE BY MAKING AN ELECTION TO BECOME ENTITLED 
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WCB CASE NO. 74-2216 JANUARY 9, 1976

ROY MONTGOMERY, CLAIMANT
JACK, GOOD IN AND URB1GKEIT,
cl im nt s ATTYS.

PHILIP A. MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The EMPLOYER REQUESTS BOARD REVIE OF THE REFEREE' S ORDER
 HICH REMANDED TO IT CLAIMANT1 S CLAIM FOR THE ACCEPTANCE AND PAY
MENT OF BENEFITS AS PROVIDED BY LA .

Claima t suffered a compe sable i jury o may 1 6 , 1 974 for

 HICH HE FILED A CLAIM. THE CLAIM  AS DENIED ON THE GROUND THAT
THE INJURY DID NOT APPEAR TO HAVE ARISEN OUT OF AND IN THE COURSE OF
EMPLOYMENT AND ALSO ON THE GROUND THAT THE CLAIMANT  AS A SOLE
PROPRIETOR AND  AS NOT COVERED UNDER THE TERMS OF HIS INSURANCE
POLICY.

Claima t became the sole proprietor of Mo tgomery bros.
TRUCKING T O YEARS PRIOR TO THE INJURY. CLAIMANT, IN ADDITION TO
BEING THE SOLE PROPRIETOR, ALSO. INITIALLY, DROVE ONE OF THE TRUCKS
HE ALSO REPAIRED THE TRUCKS, INCLUDING THE ONE HE DROVE, FOR THE
FIRST PHASE OF HIS ENTERPRISE.

The carrier s sales age t had ha dled all the i sura ce for
THE COMPANY FOR  HOM CLAIMANT HAD  ORKED PRIOR TO COMMENCING HIS
O N BUSINESS AND, THEREFORE, CLAIMANT TALKED TO HIM SEVERAL TIMES
ABOUT TAKING CARE OF INSURANCE ON HIS O N VENTURE. THERE  AS SOME
DISPUTE AS TO  HETHER, DURING THEIR CONVERSATION, REFERENCE  AS
MADE BY CLAIMANT ABOUT TRYING TO SAVE AS MUCH MONEY AS POSSIBLE
IN SECURING THE NECESSARY  ORKMEN'S COMPENSATION COVERAGE, THE
EVIDENCE INDICATES THAT THE PREMIUM FOR COVERAGE  OULD BE REDUCED
APPROXIMATELY 36 0 DOLLARS ANNUALLY IF CLAIMANT DID NOT ELECT TO
BE COVERED. BOTH CLAIMANT AND HIS  IFE TESTIFIED THAT THEY  ERE
UNDER THE BELIEF THAT CLAIMANT HAD COVERAGE  HICH INCLUDED HIM AS
 ELL AS HIS EMPLOYEES, THAT CLAIMANT  AS UNABLE TO ASCERTAIN FROM
THE POLICY, NOR  AS HE INFORMED, THAT HE  AS NOT PERSONALLY COVERED.

The REFEREE FOUND THAT THE CIRCUMSTANCES OF THE MAY 16, 1974

INJURY  ERE SUFFICIENT TO SUPPORT THE CONCLUSION THAT THE INJURY
AROSE OUT OF AND IN THE COURSE OF CLAIMANT'S EMPLOYMENT THE
MAIN ISSUE BEFORE THE REFEREE THEN  AS  HETHER OR NOT CLAIMANT,
AS A SOLE PROPRIETOR,  AS COVERED UNDER THE TERMS OF HIS  ORKMEN'S
COMPENSATION INSURANCE POLICY.

The r f r  found that an unsign d qu stionnair mad out
BY THE CARRIER INDICATED CLAIMANT  AS THE O NER AND HAD THE DUTIES
OF BEING A MANAGER AND DRIVER IT INDICATED THAT THE O NER REJECTED
OR ELECTED NOT TO BE SUBJECT TO ANY  ORKMEN'S COMPENSATION LA .
THE GUARANTY CONTRACT FURNISHED TO THE COMPLIANCE DIVISION OF THE
 ORKMEN'S COMPENSATION BOARD RECITED THAT NO NON-SUBJECT  ORK
MAN HAD ELECTED COVERAGE AND THE ATTACHED SHEET RECITED THAT
CLAIMANT DID NOT DESIRE COVERAGE.

The r f r  furth r found that th policy IN qu stion incor
porat d  ITHIN IT THE  ORKMEN'S COMPENSATION ACT OF OREGON, THERE
FORE, THE STATUTE REQUIRING A SOLE PROPRIETOR TO TAKE AFFIRMATIVE
ACTION TO OBTAIN COVERAGE BY MAKING AN ELECTION TO BECOME ENTITLED
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A SUBJECT WORKMAN TO THE COMPENSATION BENEFITS WAS A PART OF 

THE POLICY0 

THE REFEREE FURTHER FOUND THAT CLEAR AND SATISFACTORY EVI

DENCE WAS NECESSARY TO PROVE THAT THE CONTRACT AS WRITTEN DID NOT 

CONFORM TO THE ORDER AND INTENTION OF THE PARTIES 0 HE CONCLUDED 

THAT THE EVIDENCE PREPONDERATED IN FAVOR OF CLAIMANT BV ACCEPTING 

CLAIMANT'S TESTIMONY TOGETHER WITH HIS WIFE'S THAT THEY ATTEMPTED 

TO ORDER FULL COVERAGE AND THAT A READING OF THE POLICY DID NOT INDI

CATE THAT THE CLAIMANT WAS EXCLUDED• IT DID NOT CONTAIN AN ENDORSE

MENT INDICATING THE SOLE PROPRIETOR HAD ELECTED NOT TO BE C0VERED 0 

8ASED UPON THE TESTIMONY OF CLAIMANT AND HIS WIFE WITH RES

PECT TO THE CONVERSATIONS BET'WEEN THEMSELVES AND THE SALES AGENT 

FOR THE CARRIER 0 WHICH TESTIMONY THE REFEREE FOUND TO BE MORE AC

CEPTABLE ON THE MORE CRITICAL POINTS 0 THE REFEREE CONCLUDED THAT 

THE POLICY OF INSURANCE IN EFFECT AT THE TIME OF THE INJURY SHOULD 

BE REFORMED TO INCLUDE THE COVERAGE OF CLAIMANT AS INTENDED BY THE 

PARTIES, AND THEREFORE, THE CLAIMANT'S CLAIM SHOULD BE ACCEPTED. 

THE BOARD 0 ON DE NOVO REVIEW, DISAGREES WITH THE OPINION OF 

THE REFEREE 0 ORS 6 5 6 0 1 2 8 PROVIDES THAT ANY PERSON WHO IS A SOLE 

PROPRIETOR 1 OR A MEMBER OF A PARTNERSHIP SUBJECT TO ORS 656 0 001 
TO 656 0 794 AS AN EMPLOYER 0 MAY MAKE WRITTEN APPLICATION T'O THE 

STATE ACCIDENT INSURANCE FUND OR AN INSURANCE COMPANY ISSUING 

GUARANTY CONTRACTS UNDER SUBSECTION ( 1) OF ORS 6 5 6 • 4 0 5 TO BECOME 

ENTITLED AS A SUBJECT WORKMAN TO THE COMPENSATION BENEFITS THEREOF• 

IN SHORT, THE PROVISIONS OF THE AFORESAID STATUTE ALLOW A SOLE 

PROPRIETOR COVERAGE AS A WORKMAN ONLY IF HE ELECTS SUCH COVERAGE 

( UNDERSCORED) - HE IS AUTOMATICALLY NOT COVERED UNLESS HE MAKES 

SUCH AN ELECTION 0 NO ENDORSEMENT OF NON-COVERAGE IS NECESSARY. 

THE REFEREE HELD, IN EFFECT, THAT THERE WAS COVERAGE UNLESS THERE 

WAS AN ENDORSEMENT TO THE CONTRARY BY THE EMPLOYER 0 

THE FACT THAT CLAIMANT 0 A SOLE PROPRIETOR, ALSO DID SOME 

DRIVING DOES NOT 1 IPSO FACT0 0 MAKE HIM AN EMPLOYE 0 ONE CANNOT BE 

HIS OWN EMPLOYE WHETHER HE BE AN INDIVIDUAL EMPLOYER OR A MEMBER 

OF A PARTNERSHIP 0 ALLEN V 0 SIAC (UNDERSCORED) 1 2 00 OR 521 • THE 

FACT THAT CLAIMANT DID SOME INCIDENTAL DRIVING DOES NOT BRING HIM 

WITHIN THE CLASSIFICATION CONTAINED IN THE POLICY WHICH STATES -

• ALL EMPLOYES INCLUDING DRIVERS' BECAUSE CLAIMANT CANNOT BE CON

SIDERED AS AN EMPLOYE 0 

THE BOARD CONCLUDES THAT CLAIMANT• AS A SOLE PROPRIETOR, 

DID NOT ELECT TO BECOME ENTITLED TO COMPENSATION AS A SUBJECT 

WORKMAN AND 1 THEREFORE, MUST BE CONSIDERED ONLY AS A SUBJECT 

EMPL0YER 0 AN EMPLOYER ASSUMES CERTAIN RESPONSIBILITIES OF UNDER

STANDING HIS OBLIGATIONS SUCH AS COMPLIANCE WITH MANDATORY COVER

AGE PROVISIONS, ETC. HE SHOULD BE KNOWLEDGEABLE OF WHAT CONSTI

TUES SELF-COVERAGE AND ONLY IF THE CARRIER OR ITS AGENT HAS BEEN 

GUILTY OF FRAUD OR MISREPRESENTATION IS AN EMPLOYER EXONERATED 

FROM A VOLUNTARY ACTION 0 NOWHERE IN THIS RECORD IS THERE ANY EVI

DENCE OF FRAUD OR MISREPRESENTATION ON THE PART OF THE CARRIER OR 

ITS AGENT 0 

THE BOARD IS PERSUADED THAT THE EVIDENCE INDICATES THAT THE 

TESTIMONY RECEIVED FROM THE AGENT OF THE CARRIER SHOULD BE GIVEN 

AS MUCH WEIGHT AS THAT GIVEN THE TESTIMONY RECEIVED FROM THE 

CLAIMANT AND HIS WIFE 0 WHILE THERE MAY HAVE BEEN A MISUNDERSTAND

ING, THE FACT REMAINS THAT AN UNSIGNED QUESTIONNAIRE MADE OUT BY 

THE CARRIER INDICATED THAT CLAIMANT WAS THE OWNER AND HAD THE DUTIES 

OF BEING A MANAGER AND DRIVER AND IT FURTHER INDICATED THAT CLAIM

ANT HAD NOT ELECTED TO BE PROVIDED COVERAGE AS A SUBJECT WORKMAN. 
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AS A SUBJECT  ORKMAN TO THE COMPENSATION BENEFITS  AS A PART OF
THE POLICY.

The referee further fou d that clear a d satisfactory evi

dence  AS NECESSARY TO PROVE THAT THE CONTRACT AS  RITTEN DID NOT
CONFORM TO THE ORDER AND INTENTION OF THE PARTIES. HE CONCLUDED
THAT THE EVIDENCE PREPONDERATED IN FAVOR OF CLAIMANT BY ACCEPTING
CLAIMANT'S TESTIMONY TOGETHER  ITH HIS  IFE'S THAT THEY ATTEMPTED
TO ORDER FULL COVERAGE AND THAT A READING OF THE POLICY DID NOT INDI
CATE THAT THE CLAIMANT  AS EXCLUDED. IT DID NOT CONTAIN AN ENDORSE
MENT INDICATING THE SOLE PROPRIETOR HAD ELECTED NOT TO BE COVERED.

Based upo the testimo y of claima t a d his wife with res
pect TO THE CONVERSATIONS BET EEN THEMSELVES AND THE SALES AGENT
FOR THE CARRIER,  HICH TESTIMONY THE REFEREE FOUND TO BE MORE AC
CEPTABLE ON THE MORE CRITICAL POINTS, THE REFEREE CONCLUDED THAT
THE POLICY OF INSURANCE IN EFFECT AT THE TIME OF THE INJURY SHOULD
BE REFORMED TO INCLUDE THE COVERAGE OF CLAIMANT AS INTENDED BY THE
PARTIES, AND THEREFORE, THE CLAIMANT'S CLAIM SHOULD BE ACCEPTED.

THE BOARD, ON DE NOVO REVIE , DISAGREES  ITH THE OPINION OF
THE REFEREE. ORS 6 5 6 . 1 2 8 PROVIDES THAT ANY PERSON  HO IS A SOLE
PROPRIETOR, OR A MEMBER OF A PARTNERSHIP SUBJECT TO ORS 6 56 . 0 0 1
TO 6 5 6 . 794 AS AN EMPLOYER, MAY MAKE  RITTEN APPLICATION TO THE
STATE ACCIDENT INSURANCE FUND OR AN INSURANCE COMPANY ISSUING
GUARANTY CONTRACTS UNDER SUBSECTION (l) OF ORS 656.405 TO BECOME
ENTITLED AS A SUBJECT  ORKMAN TO THE COMPENSATION BENEFITS THEREOF.
IN SHORT, THE PROVISIONS OF THE AFORESAID STATUTE ALLO A SOLE
PROPRIETOR COVERAGE AS A  ORKMAN ONLY IF HE ELECTS SUCH COVERAGE
(UNDERSCORED) HE IS AUTOMATICALLY NOT COVERED UNLESS HE MAKES
SUCH AN ELECTION. NO ENDORSEMENT OF NON-COVERAGE IS NECESSARY.
THE REFEREE HELD, IN EFFECT, THAT THERE  AS COVERAGE UNLESS THERE
 AS AN ENDORSEMENT TO THE CONTRARY BY THE EMPLOYER.

The fact that claima t, a sole proprietor, also did some

DRIVING DOES NOT, IPSO FACTO, MAKE HIM AN EMPLOYE. ONE CANNOT BE
HIS O N EMPLOYE  HETHER HE BE AN INDIVIDUAL EMPLOYER OR A MEMBER
OF A PARTNERSHIP. ALLEN V. SIAC (UNDERSCORED), 2 00 OR 5 2 1 . THE
FACT THAT CLAIMANT DID SOME INCIDENTAL DRIVING DOES NOT BRING HIM
 ITHIN THE CLASSIFICATION CONTAINED IN THE POLICY  HICH STATES
* ALL EMPLOYES INCLUDING DRIVERS' BECAUSE CLAIMANT CANNOT BE CON
SIDERED AS AN EMPLOYE.

The board co cludes that claima t, as a sole proprietor,
DID NOT ELECT TO BECOME ENTITLED TO COMPENSATION AS A SUBJECT
 ORKMAN AND, THEREFORE, MUST BE CONSIDERED ONLY AS A SUBJECT
EMPLOYER. AN EMPLOYER ASSUMES CERTAIN RESPONSIBILITIES OF UNDER
STANDING HIS OBLIGATIONS SUCH AS COMPLIANCE  ITH MANDATORY COVER
AGE PROVISIONS, ETC. HE SHOULD BE KNO LEDGEABLE OF  HAT CONSTI
TUES SELF COVERAGE AND ONLY IF THE CARRIER OR ITS AGENT HAS BEEN
GUILTY OF FRAUD OR MISREPRESENTATION IS AN EMPLOYER EXONERATED
FROM A VOLUNTARY ACTION. NO HERE IN THIS RECORD IS THERE ANY EVI
DENCE OF FRAUD OR MISREPRESENTATION ON THE PART OF THE CARRIER OR
ITS AGENT,

The bo rd is persu ded th t the evidence indic tes THAT THE

TESTIMONY RECEIVED FROM THE AGENT OF THE CARRIER SHOULD BE GIVEN
AS MUCH  EIGHT AS THAT GIVEN THE TESTIMONY RECEIVED FROM THE
CLAIMANT AND HIS  IFE.  HILE THERE MAY HAVE BEEN A MISUNDERSTAND
ING, THE FACT REMAINS THAT AN UNSIGNED QUESTIONNAIRE MADE OUT BY
THE CARRIER INDICATED THAT CLAIMANT  AS THE O NER AND HAD THE DUTIES
OF BEING A MANAGER AND DRIVER AND IT FURTHER INDICATED THAT CLAIM
ANT HAD NOT ELECTED TO BE PROVIDED COVERAGE AS A SUBJECT  ORKMAN.
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ENDORSEMENT ATTACHED WHICH INDICATED THAT CLAIMANT DID NOT 

DESIRE COVERAGE WAS 1 AS STIPULATED BY BOTH PARTIES, NOT SIGNED BY 
CLAIMANT - THIS IS IMMATERIAL AS AN ELECTION NOT TO DESIRE COVERAGE 

IS NOT NECESSARY. THE REQUIREMENT IS THAT THE EMPLOYER ELECT TO 

RECEIVE COVERAGE 0 IN THIS INSTANCE HE DID NOT DO SO AND 1 THEREFORE, 
AT THE TIME OF HIS INJURY CLAIMANT WAS NOT COVERED BY THE WORKMEN'S 
COMPENSATION LAW 0 

THE BOARD CONCLUDES THAT THE CLAIM WAS PROPERLY DENIED BY 
THE CARRIER - THAT CLAIMANT, AS A SOLE PROPRIE'TOR, WAS NOT COVERED 
UNDER THE TERMS OF HIS WORKMEN'S COMPENSATION INSURANCE POLICY 

AT THE TIME OF HIS INJURY• 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 6 • 1 975 IS REVERSED. 

WCB CASE NO. 74-2998 

DONNA VELASQUEZ, CLAIMANT 
Kl SSL! NG AND KEYS 1 CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 9, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE' s ORDER WHICH 
AWARDED CLAIMANT 1 2 0 DEGREES FOR 3 7 0 5 PER CENT UNSCHEDULED LOW 

BACK DISABILITY CON'TENDING THAT SHE IS PERMANENTLY AND TOTALLY 
DISABLED UNDER THE ODD-LOT DOCTRINE 0 

CLAIMANT, A 4 0 YEAR OLD WAITRESS, SUSTAINED AN INDUSTRIAL 
INJURY TO HER LOW BACK ON AUGUST 1 8 • 1970 0 SHE RECEIVED A LONG 
COURSE OF CONSERVATIVE TREATMENT, PRIMARILY FROM DR 0 NOALL, AN 
ORTHOPEDIC SURGEON AND HAS ALSO UNDERGONE EXHAUSTIVE TESTING PRO
CEDURES0 CLAIMANT ATTENDED THE PAIN CLINIC AND HAS HAD 1 2 PERIODS 
OF HOSPITALIZATION IN THE PAST 4 AND ONE HALF YEARS PRIOR TO THE 
HEARING0 THE DIAGNOSIS HAS ALWAYS BEEN CHRONIC LOW BACK STRAIN 

WITH MINIMAL OBJECTIVE FINDINGS• CLAIMANT HAS NOT WORKED SINCE 
SHE WAS INJURED 0 

CLAIMANT'S FAMILY DOCTOR TESTIFIED THAT CLAIMANT WOULD 
PROBABLY ALWAYS BE IN PAIN BUT HE KNEW OF NOTHING WHICH COULD BE 

DONE TO ALLEVIATE THIS PAIN• 

CLAIMANT HAS AN EIGHTH GRADE EDUCATION AND HAS A LIMITED 
POTENTIAL FOR VOCATIONAL RETRAINING 1 HER WORK EXPERIENCE HAS BEEN 

BASICALLY THAT OF A WAITRESS AND BARTENDER AND THE MEDICAL EVI

DENCE INDICATES THAT SHE CANNOT RETURN TO THAT TYPE OF WORK IN 
HER PRESENT CONDITION• HER PROSPECTS FOR REEMPLOYMENT ARE POOR 
AND THE PSYCHOLOGICAL REPORT CONCLUDED THAT, TO A MODERATE DEGREE, 
THE INJURY HAD INFLUENCED CLAIMANT'S NERVOUS TENSION AND ANXIETY 

WHICH IS CLAIMANT'S BASIC PROBLEM, 

THE REFEREE, BASED UPON THE ABOVE FACTS 1 CONCLUDED THAT 
CLAIMANT HAD SUFFERED A SUBSTANTIAL LOSS OF HER EARNING CAPACITY 

AND INCREASED THE AWARD OF 4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED 

LOW BACK DISABILITY WHICH CLAIMANT HAD RECEIVED WHICH CLAIMANT 
HAD RECEIVED WHEN HER CLAIM WAS INITIALLY CLOSED BY A DETERMINATION 
ORDER MAILED JULY 17 1 197 4 1 TO 1 2. 0 DEGREES 0 

/ 
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THE ENDORSEMENT ATTACHED  HICH INDICATED THAT CLAIMANT DID NOT
DESIRE COVERAGE  AS, AS STIPULATED BY BOTH PARTIES, NOT SIGNED BY
CLAIMANT THIS IS IMMATERIAL AS AN ELECTION NOT TO DESIRE COVERAGE
IS NOT NECESSARY, THE REQUIREMENT IS THAT THE EMPLOYER ELECT TO
RECEIVE COVERAGE, IN THIS INSTANCE HE DID NOT DO SO AND, THEREFORE,
AT THE TIME OF HIS INJURY CLAIMANT  AS NOT COVERED BY THE  ORKMEN' S
COMPENSATION LA ,

Th board conclud s that th claim was prop rly d ni d by
THE CARRIER THAT CLAIMANT, AS A SOLE PROPRIETOR,  AS NOT COVERED
UNDER THE TERMS OF HIS  ORKMEN S COMPENSATION INSURANCE POLICY
AT THE TIME OF HIS INJURY,

ORDER
Th ORDER OF THE REFEREE DATED JUNE 6 , 1 975 IS REVERSED.

WCB CASE NO, 74-2998 JANUARY 9, 1976

DONNA VELASQUEZ, CLAIMANT
KISSLING AND KEYS, CLAIMANT S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks board review of the referee s order which

A ARDED CLAIMANT 120 DEGREES FOR 37.5 PER CENT UNSCHEDULED LO 
BACK DISABILITY CONTENDING THAT SHE IS PERMANENTLY AND TOTALLY
DISABLED UNDER THE ODD-LOT DOCTRINE.

Claima t, a 40 year old waitress, sustai ed a i dustrial
INJURY TO HER LO BACK ON AUGUST 1 8 , 1 970, SHE RECEIVED A LONG
COURSE OF CONSERVATIVE TREATMENT, PRIMARILY FROM DR. NOALL, AN
ORTHOPEDIC SURGEON AND HAS ALSO UNDERGONE EXHAUSTIVE TESTING PRO
CEDURES. CLAIMANT ATTENDED THE PAIN CLINIC AND HAS HAD 1 2 PERIODS
OF HOSPITALIZATION IN THE PAST 4 AND ONE HALF YEARS PRIOR TO THE
HEARING. THE DIAGNOSIS HAS AL AYS BEEN CHRONIC LO BACK STRAIN
 ITH MINIMAL OBJECTIVE FINDINGS. CLAIMANT HAS NOT  ORKED SINCE
SHE  AS INJURED,

Claima t s family doctor testified that claima t would

PROBABLY AL AYS BE IN PAIN BUT HE KNE OF NOTHING  HICH COULD BE
DONE TO ALLEVIATE THIS PAIN.

Claima t has a eighth grade educatio a d has a limited

POTENTIAL FOR VOCATIONAL RETRAINING, HER  ORK EXPERIENCE HAS BEEN
BASICALLY THAT OF A  AITRESS AND BARTENDER AND THE MEDICAL EVI
DENCE INDICATES THAT SHE CANNOT RETURN TO THAT TYPE OF  ORK IN
HER PRESENT CONDITION. HER PROSPECTS FOR REEMPLOYMENT ARE POOR
AND THE PSYCHOLOGICAL REPORT CONCLUDED THAT, TO A MODERATE DEGREE,
THE INJURY HAD INFLUENCED CLAIMANT S NERVOUS TENSION AND ANXIETY
 HICH IS CLAIMANT S BASIC PROBLEM.

The REFEREE, BASED UPON THE ABOVE FACTS, CONCLUDED THAT
CLAIMANT HAD SUFFERED A SUBSTANTIAL LOSS OF HER EARNING CAPACITY
AND INCREASED THE A ARD OF 4 8 DEGREES FOR 15 PER CENT UNSCHEDULED
LO BACK DISABILITY  HICH CLAIMANT HAD RECEIVED  HICH CLAIMANT
HAD RECEIVED  HEN HER CLAIM  AS INITIALLY CLOSED BY A DETERMINATION
ORDER MAILED JULY I 7 , 1 9 7 4 , TO 120 DEGREES.
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REFEREE ALSO ORDERED THE STATE ACCIDENT INSURANCE FUND\ 
TO -PAV FOR CLAIMANT• S HOSPITALIZATION AT PORTLAND ADVENTIST HOSPI
TAL IN MAY 1 974 • H0WEVER 0 THIS WA~ .NOT·AN ISSUE ON REVIEW. 

THE B0ARD 0 ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE AND AFFIRMS THEM AS ITS OWNe 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 12 1 197 5 IS AFFIRMED• 

WCB CASE NO0 75-319 

MIL TON E. CARSON, CLAIMANT 
DON G• SWINK, CLAIMANT• S ATTY• 
DEPT• OF JUSTICE, DEFENSE ATTY8 

REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE. s ORDER 
WHICH FOUND THAT THE INCIDENT OF MARCH 3 t 1975 WAS NOT A COMPEN
SABLE AGGRAVATION OF CLAIMANT• S AUGUST 6 • 1 974 INJURY AND ALSO 
AFFIRMED THE DETERMINATION ORDER MAILED NOVEMBER 4 1 1974 WHICH 
AWARDED CLAIMANT NO PERMANENT PARTIAL DISABILITY FOR THE AUGUST 6, 
197 4 INDUSTRIAL INJURY• 

CLAIMANT 1s· A 4 0 YEAR OLD WELDER WHO HAS HAD BACK PROBLEMS 
SINCE 196 1 WHEN ·HE STRAINED HIS BACK LIFTING A MILK CAN 0 IN 197 0 
CLAIMANT UNDERWENT A POSTERIOR LUMBAR FUSION AT L4 -5 AND S1 • HE 
TESTIFIED THAT FROM 197 2 UNTIL AUGUST 6 0 1974 HE HAD NO LOW BACK 
SORENESS 0 

0N AUGUST 6 • 1974 CLAIMANT SUFFERED A COMPENSABLE LOW BACK 
INJURY WHILE LIFTING ONE END OF A 2 0 FOOT H BEAM 0 THIS CLAIM WAS 
CLOSED WITH NO AWARD OF PERMANENT" DISABILITY. 

0N MARCH 3 1 1975, WHILE AT HOME, CLAIMANT WAS BENDING OVER 
TO PICK UP SOMETHING FROM THE GROUND WHEN HE FELT A PAIN IN HIS 
BACK0 HE HAS HOSPITALIZED AND 1 ULTIMATELY, DR 0 CASE PERFORMED 
A LUMBAR MVELOGRAM AND A SPINAL FUSION AT L4 -5 • 

DR 0 CASE WAS OF THE OPINION THAT CLAIMANT HAD A PSEUDO-ARTH
ROSIS OF HIS SPINAL FUSION OF 197 0 AND THAT THIS WAS THE CAUSE OF 
THE INTERMITTENT PERIODS OF BACK PAIN CLAIMANT HAD BEEN HAVING 
SINCE AUGUST 197 4 0 DR 0 KERN STATED THAT WHEN HE SAW CLAIMANT ON 
AUGUST 7 0 1974 HE FOUND RATHER SEVERE PARALUMBAR MUSCLE SPASM 
LOCATED IN THE AREA OF THE L-1· THROUGH L-4 0 ALTHOUGH THIS AREA 
WAS SOMEWHAT HIGHER IN THE LUMBAR SPINE, HE FELT IT WAS AN AGGRA
VATION OF A PREEXISTING CONDITION 0 

THE REFEREE FOUND THAT CLAIMANT HAD FAILED TO SUSTAIN THE 
BURDEN OF PROVING THE RELATIONSHIP BETWEEN HIS BACK PROBLEMS OF 

MARCH 3, 19 7 5 AND HIS COMPENSABLE INJURY ANO LIKEWISE HAD FAILED 
TO SUSTAIN THE BURDEN OF PROVING A PERMANENT DISABILITY RESULTING 
FROM HIS AUGUST 7 1 1974 COMPENSABLE INJURY• 

THE REFEREE CONCLUDED THAT THE DE FACTO DENIAL OF AGGRAVA
TION WAS PROPER ANO TH.AT THE DE'.J"ERMINATION ORDER RELATING TO THE 
AUGUST 6 1 I 9 7 4 INJURY SHOULD BE AFFIRMED 0 

-4 s-

Th r f r  also ord r d th stat accid nt insuranc fund
TO PAY FOR CLAIMANT'S HOSPITALIZATION AT PORTLAND ADVENTIST HOSPI
TAL IN MAY 1 974 , HO EVER, THIS  AS NOT AN ISSUE ON REVIE ,

The board, o de  ovo review, co curs i the fi di gs a d
CONCLUSIONS OF THE REFEREE AND AFFIRMS THEM AS ITS O N,

ORDER
The ORDER OF THE REFEREE DATED JUNE 1 2 , 1 97 5 IS AFFIRMED,

WCB CASE N00 75-319 JANUARY 15, 1976

MILTON E. CARSON, CLAIMANT
DON G, S INK, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT

R vi w d by board m mb rs wilson and moor .
The claima t requests board review of the referee s order

 HICH FOUND THAT THE INCIDENT OF MARCH 3 , 1 975  AS NOT A COMPEN
SABLE AGGRAVATION OF CLAIMANT'S AUGUST 6 , 1 974 INJURY AND ALSO
AFFIRMED THE DETERMINATION ORDER MAILED NOVEMBER 4 , 1 974  HICH
A ARDED CLAIMANT NO PERMANENT PARTIAL DISABILITY FOR THE AUGUST 6,
1 9 7 4 INDUSTRIAL INJURY,

Claima t is a 40 year old welder who has had back problems

SINCE 19 6 1  HEN HE STRAINED HIS BACK LIFTING A MILK CAN, IN 1970
CLAIMANT UNDER ENT A POSTERIOR LUMBAR FUSION AT L4 -5 AND SI, HE
TESTIFIED THAT FROM 1 97 2 UNTIL AUGUST 6 , 1 974 HE HAD NO LO BACK
SORENESS,

On AUGUST 6 , 1 974 CLAIMANT SUFFERED A COMPENSABLE LO BACK

INJURY  HILE LIFTING ONE END OF A 2 0 FOOT H BEAM, THIS CLAIM  AS
CLOSED  ITH NO A ARD OF PERMANENT DISABILITY,

On MARCH 3 , 1 9 75 ,  HILE AT HOME, CLAIMANT  AS BENDING OVER

TO PICK UP SOMETHING FROM THE GROUND  HEN HE FELT A PAIN IN HIS
BACK. HE HAS HOSPITALIZED AND, ULTIMATELY, DR. CASE PERFORMED
A LUMBAR MYELOGRAM AND A SPINAL FUSION AT L4 -5 ,

Dr. case was of the opi io that claima t had a pseudo arth
rosis OF HIS SPINAL FUSION OF 1 97 0 AND THAT THIS  AS THE CAUSE OF
THE INTERMITTENT PERIODS OF BACK PAIN CLAIMANT HAD BEEN HAVING
SINCE AUGUST 1 974 , DR, KERN STATED THAT  HEN HE SA CLAIMANT ON
AUGUST 7 , 1 974 HE FOUND RATHER SEVERE PARALUMBAR MUSCLE SPASM
LOCATED IN THE AREA OF THE L-l THROUGH L-4 , ALTHOUGH THIS AREA
 AS SOME HAT HIGHER IN THE LUMBAR SPINE, HE FELT IT  AS AN AGGRA
VATION OF A PREEXISTING CONDITION.

The REFEREE FOUND THAT CLAIMANT HAD FAILED TO SUSTAIN THE

BURDEN OF PROVING THE RELATIONSHIP BET EEN HIS BACK PROBLEMS OF
MARCH 3 , 1 9 7 5 AND HIS COMPENSABLE INJURY AND LIKE ISE HAD FAILED
TO SUSTAIN THE BURDEN OF PROVING A PERMANENT DISABILITY RESULTING
FROM HIS AUGUST 7 , 1 974 COMPENSABLE INJURY,

The referee co cluded that the de facto de ial of aggrava

tion  AS PROPER AND THAT THE DETERMINATION ORDER RELATING TO THE
AUGUST 6 , 1 9 74 INJURY SHOULD BE AFFIRMED,
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BOARD, ON DE NOVO REVIEW, FEELS THAT THE REFEREE CORRECTLY 

CONCLUDED THAT CLAIMANT HAD NOT PROVED A RELATIONSHIP BETWEEN HIS 

MARCH 3 • 1975 BACK PROBLEMS AND THE COMPENSABLE INDUSTRIAL INJURY 
SUFFERED ON AUGUST 6 • 1 974 - HOWEVER, THE BOARD DOES FEEL THAT THERE 
IS MEDICAL EVIDENCE SUFFICIENT TO WARRANT REMANDING THIS MATTER FOR 
A DETERMINATION ON CLAIMANT'S EXTENT OF PERMANENT DISABILITY• THE 
ORDER OF THE REFEREE AFFIRMED THE DETERMINATION ORDER OF NOVEMBER 
4 • 197 4 • WHICH RAISES A PRESUMPTION THAT HE FOUND CLAIMANT WAS NOT 
ENTITLED TO ANY AWARD FOR PERMANENT DISABILITY, HOWEVER, THERE IS 
NO DISCUSSION IN THE ORDER WITH RESPECT TO CLAIMANT'S PHYSICAL DIS

ABILITY, HIS PROGNOSIS FOR RETRAINING, THE TYPE OF WORK FOR WHICH 
CLAIMANT lS PRESENTLY PHYSICALLY CAPABLE OF DOING OR OTHER FACTORS 
WHICH MUST BE CONSIDERED IN DETERMINING WHETHER OR NOT CLAIMANT 
HAS SUFFERED A POTENTIAL LOSS OF EARNING CAPACITY, THE SOLE BASIS 
FOR DETERMINING UNSCHEDULED DISABILITY• 

THE BOARD CONCLUDES THE MATTER SHOULD BE REMANDED TO THE 
HEARINGS DIVISION FOR A HEARING ON THE EXTENT OF CLAIMANT'S PERMA

NENT DISABILITY RESULTING FROM HIS COMPENSABLE INJURY OF AUGUST 6 • 
1974. 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 21 • 1975 IS MODIFIED. 

THE DETERMINATION ORDER MAILED NOVEMBER 4, 197 4 IS NOT, AT 
THIS TIME, AFFIRMED BUT THE MATTER IS REFERRED TO THE HEARINGS 
DIVISION FOR A FURTHER HEARING ON THE EXTENT OF CLAIMANT'S PERMA
NENT DISABILITY RESULTING FROM HIS COMPENSABLE INJURY SUFFERED ON 

AUGUST 6 • 1 9 7 4 • 

THE REMAINDER OF THE REFEREE" S ORDER IS AFFIRMED• 

WCB CASE NO. 75-427 

GEORGE E. CUNNINGHAM, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER, 

CLAIMANT'S ATTVS. 

MERLIN MILLER, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST FOR REVIEW BY EMPLOYER 

JANUARY 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH DENIED CLAIMANT'S CLAIM FOR A COMPENSABLE LOW BACK INJURY 
ALLEGEDLY OCCURRING ON FEBRUARY 17 • 1973 • THE EMPLOYER CROSS 
REQUESTS BOARD REVIEW OF THAT PORTION OF THE REFEREE'S ORDER WHICH 
DIRECTED IT TO PAY CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSA
TION FROM FEBRUARY 7 • 197 3 TO JUNE 2 4, 1975 • THE DATE OF ITS ORAL 
DENIAL OF RECORD AT THE HEARING, LESS TIME WORKED, AND TO ALSO PAV 
A PENALTY OF 1 0 PER CENT OF THE AFORESAID TEMPORARY TOTAL DISABILITY 
COMPENSATION AND A REASONABLE ATTORNEY'S FEE TO CLAIMANT'S ATTOR
NEY. 

CLAIMANT CONTENDS HE RECEIVED A COMPENSABLE INJURY TO HIS 
LOW BACK ON EITHER FEBRUARY 16TH OR 1 7TH, 1 973 WHILE EMPLOYED BY 
THE DEFENDANT, CLAIMANT TESTIFIED HE REPORTED THE OCCURRENCE THE 
SAME DAY TO THE SERVICE MANAGER FOR THE DEFENDANT AND TO AN UN
NAMED CO-EMPLOYEe 

-4 6 -

Th board, on d novo r vi w, f  ls that th r f r  corr ctly
CONCLUDED THAT CLAIMANT HAD NOT PROVED A RELATIONSHIP BET EEN HIS
MARCH 3 , 1 97 5 BACK PROBLEMS AND THE COMPENSABLE INDUSTRIAL INJURY
SUFFERED ON AUGUST 6 , 1 974 HO EVER, THE BOARD DOES FEEL THAT THERE
IS MEDICAL EVIDENCE SUFFICIENT TO  ARRANT REMANDING THIS MATTER FOR
A DETERMINATION ON CLAIMANT* S EXTENT OF PERMANENT DISABILITY, THE
ORDER OF THE REFEREE AFFIRMED THE DETERMINATION ORDER OF NOVEMBER
4 , 1 974 ,  HICH RAISES A PRESUMPTION THAT HE FOUND CLAIMANT  AS NOT
ENTITLED TO ANY A ARD FOR PERMANENT DISABILITY, HO EVER, THERE IS
NO DISCUSSION IN THE ORDER  ITH RESPECT TO CLAIMANT* S PHYSICAL DIS
ABILITY, HIS PROGNOSIS FOR RETRAINING, THE TYPE OF  ORK FOR  HICH
CLAIMANT IS PRESENTLY PHYSICALLY CAPABLE OF DOING OR OTHER FACTORS
 HICH MUST BE CONSIDERED IN DETERMINING  HETHER OR NOT CLAIMANT
HAS SUFFERED A POTENTIAL LOSS OF EARNING CAPACITY, THE SOLE BASIS
FOR DETERMINING UNSCHEDULED DISABILITY,

The BOARD CONCLUDES THE MATTER SHOULD BE REMANDED TO THE
HEARINGS DIVISION FOR A HEARING ON THE EXTENT OF CLAIMANT* S PERMA
NENT DISABILITY RESULTING FROM HIS COMPENSABLE INJURY OF AUGUST 6,
1 9 74 .

ORDER
The order of the referee d ted july 21 , 1975 is modified.

The determin tion order m iled November 4, 1974 is not,  t

THIS TIME, AFFIRMED BUT THE MATTER IS REFERRED TO THE HEARINGS
DIVISION FOR A FURTHER HEARING ON THE EXTENT OF CLAIMANT'S PERMA
NENT DISABILITY RESULTING FROM HIS COMPENSABLE INJURY SUFFERED ON
AUGUST 6 , 1 9 7 4 .

The remai der of the referee s order is affirmed.

WCB CASE NO. 75-427 JANUARY 15, 1976

GEORGE E. CUNNINGHAM, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS.

MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT
CROSS REQUEST FOR REVIE BY EMPLOYER

R vi w d by board m mb rs wilson and moor .

Th claimant r qu sts board r vi w of th r f r  * s ord r
 HICH DENIED CLAIMANT'S CLAIM FOR A COMPENSABLE LO BACK INJURY
ALLEGEDLY OCCURRING ON FEBRUARY 1 7 , 1 973 . THE EMPLOYER CROSS
REQUESTS BOARD REVIE OF THAT PORTION OF THE REFEREE'S ORDER  HICH
DIRECTED IT TO PAY CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSA
TION FROM FEBRUARY 7 , 1 9 7 3 TO JUNE 2 4 , 1 9 7 5 , THE DATE OF ITS ORAL
DENIAL OF RECORD AT THE HEARING, LESS TIME  ORKED, AND TO ALSO PAY
A PENALTY OF 10 PER CENT OF THE AFORESAID TEMPORARY TOTAL DISABILITY
COMPENSATION AND A REASONABLE ATTORNEY'S FEE TO CLAIMANT'S ATTOR
NEY.

Claima t co te ds he received a compe sable i jury to his

LO BACK ON EITHER FEBRUARY 1 6 TH OR 1 7 TH, 1 9 73  HILE EMPLOYED BY
THE DEFENDANT. CLAIMANT TESTIFIED HE REPORTED THE OCCURRENCE THE
SAME DAY TO THE SERVICE MANAGER FOR THE DEFENDANT AND TO AN UN
NAMED CO EMPLOYE.
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FEBRUARY 19 1 1973 CLAIMANT CONTACTED DR 0 FRISCH1 CLAIM

ANT" S FAMILY· DOCTOR• WHO REFERRED HIM TO DR 0 HOPKINS• AFTER EXAMIN
ING CLAIMANT ON MARCH 13 1 I 9 7 3 1 DR, HOPKINS DIAGNOSED A HERNIATED 
DISC L4 -5 1 RIGHT1 CLAIMANT TOLD DR 1 HOPKINS THAT·, APPROXIMATELY 
SIX WEEKS PRIOR TO THE EXAMINATION HE WAS MOVING A REFRIGE'RATOR AT 
HIS HOME, CARRYING IT DOWNSTAIRS 0 WHEN THE OTHER PARTY HELPING HIM 
LOST CONTROL OF THE REFRIGERATOR AND CLAIMANT C,AUGHT MOST OF THE 
WEIGHT ON HIS BACK0 HE HAD NO IMMEDIATE PAIN BU"r NOTICED PAIN 
APPROXIMATELY ONE ANO A HALF WEEKS LATER 1 AS HE BENT OVER TO PICK 
UP THE SPROCKET OF A GEAR WHICH WEIGHED APPROXIMATELY 9 0 POUNDS 0 

AND THAT HE HAS HAD PAIN IN HIS BACK SINCE THAT TIME ALTHOUGH HE. 
CONTINUED TO WORK FOR ANOTHER WEEK0 

(N 1973 CLAIMANT, WHILE IN CALIFORNIA, HAD A LAMINECTOMY 
PERFORMED BY A DR 1 WESLEY1 HE ALSO RECEIVED SURGERY ON HIS RIGHT 
LEG TO DEADEN SOME OF THE NERVES - THIS SURGERY WAS PERFORMED BY 
DR 1 GREWE I A PORTLAND NEUROSURGEON 0 

5oMETIME BETWEEN FEBRUARY 17 1 1973 AND APRIL 16 1 1-973 CLAIM
ANT APPLIED FOR NON-WORK CONNECTED BENEFITS THROUGH METROPOLITAN 
LIFE INSURANCE COMPANY AND AMERICAN GUARANTY LIFE INSURANCE COMPANY• 
THIS WAS DONE THROUGH THE EMPLOYER" S REPRESENTATIVE WHO HAD THE 
RESPONSIBILITY FOR PROCESSING BOTH PRIVATE INSURANCE CLAIMS AND 
WORKMEN" S COMPENSATION CLAIMS• METROPOLITAN PAID CLAIMANT Tl ME 
LOSS BENEFITS FROM THE DATE OF HIS INJURY TO JULY 1973 AND ALSO CER
TAIN MEDICAL BENEFITS1 AMERICAN GUARANTY PAID CERTAIN AMOUNTS OF 
CLAIMANT'S OUTSTANDING CREDITORS UNDER A CREDIT POLICV 0 

0-, APRIL 16 1 I 9 7 3 CLAIMANT WAS HOSPITALIZED AND SIGNED A PRE
LIMINARY CLAIM REPORT - THIS REPORT IS NOT A STANDARD FORM 80 I BUT 
IT SET FORTH PARTICULARS RELATING, IN THIS CASE, TO A WORK-CONNECTED 
ON-THE-JOB ACCIDENTAL INJURY1 THIS REPORT WAS RECEIVED BY THE EM
PLOVER1 ON APRIL 2.5 1 1973 THE SERVICE MANAGER FOR THE EMPLOYER RE"." 
TURNED THE REPORT TO CLAIMANT AND SUGGESTED HE RECONSIDER BEFORE 
FILING IT - HOWEVER, NO DENIAL OF THE CLAIM WAS MADE BY THE EMPLOYER 
UNTIL THE DATE OF THE HEA~ING1 THE EMPLOYER DID NOT PROCEs·s THE 
CLAIM NOR DID IT PAV COMPENSATION 1 

AFTER THE HEARING HAD BEEN CLOSED EXCEPT FOR THE P~ESENTATION 
OF ORAL ARGUMENT, COUNSEL FOR THE EMPLOYER RAISED 1 FOR THE FIRST 
TIME, THE ISSUE OF CLAIMANT'S FAILURE TO GIVE TIMELY NOTICE UNDER 
THE PROVIS IONS OF ORS 6 5 6 0 2 6 5 (I)• 

THE REFEREE FOUND THAT DEFENDANT DID NOT R~ISE THE ISSUE OF 
FAILURE TO GIVE NOTICE AT THE FIRST HEARING ON A CLAIM FOR COMPENSA
TION AS PROVIDED BY ORS 656 0 2.65• BUT INSTEAD REMAINED MUTE UNTIL 
BOTH PARTIES HAD RESTED AND ORAL ARGUMENTS WERE TO BE PRESENTED0 

THE REFEREE CONCLUDED THAT THE EMPLOYER DID NOT TIMELY RAISE THIS 
ISSUE AND THEREFORE CONSIDERATION OF IT BV THE REFEREE WAS PRE
CLUDED0 

THE REFEREE FOUND THAT CLAIMANT HAD FILED A NOTICE OF A CLAIM 
ON APRIL 16 1 19 73 WHICH HAD BEEN RECEIVED BY THE EMPLOYER ALTHOUGH 
SUCH NOTICE WAS .NOT FILED ON AN 801 • HE FURTHER FOUND THAT THERE 
WAS NO DENIAL OF THIS CLAIM' BY THE EMPLOYER OR ITS CARRIER ISSUED 
UNTIL AT THE Tl ME OF HEARING ON RECORD BEFORE THE REFEREE 0 

HE CONCLUDED THAT THIS CONSTITUTED AN UNREASONABLE DELAY, 
REFUSAL AND -RESISTANCE TO PAV COMPENSATION AS WELL AS AN UNREA
SONABLE DELAY IN THE 'ACCEPTANCE OR DENIAL OF THE CLAIM1 HE FURTHER 
CONCLUDED THAT CLAIMANT WAS ENTITLED TO TEMPORARY TOTAL DISABILITY 
COMPENSATION FROM THE DATE OF THE NOTICE OF THE CLAIM• APRIL 16 1 

1973, TO THE DATE OF :HE ORAL DENIAL ON RECORD, WHICH WAS JUNE 2.4 0 

-47-

On FEBRUARY 1 9 , 1 973 CLAIMANT CONTACTED DR, FRISCH, CLAIM
ANT'S FAMILY DOCTOR,  HO REFERRED HIM TO DR, HOPKINS, AFTER EXAMIN
ING CLAIMANT ON MARCH 1 3 , 1 973 , DR. HOPKINS DIAGNOSED A HERNIATED
DISC L4 5 , RIGHT. CLAIMANT TOLD DR, HOPKINS THAT APPROXIMATELY
SIX  EEKS PRIOR TO THE EXAMINATION HE  AS MOVING A REFRIGERATOR AT
HIS HOME, CARRYING IT DO NSTAIRS,  HEN THE OTHER PARTY HELPING HIM
LOST CONTROL OF THE REFRIGERATOR AND CLAIMANT CAUGHT MOST OF THE
 EIGHT ON HIS BACK. HE HAD NO IMMEDIATE PAIN BUT NOTICED PAIN
APPROXIMATELY ONE AND A HALF  EEKS LATER, AS HE BENT OVER TO PICK
UP THE SPROCKET OF A GEAR  HICH  EIGHED APPROXIMATELY 9 0 POUNDS,
AND THAT HE HAS HAD PAIN IN HIS BACK SINCE THAT TIME ALTHOUGH HE
CONTINUED TO  ORK FOR ANOTHER  EEK.

In 1 973 CLAIMANT,  HILE IN CALIFORNIA, HAD A LAMINECTOMY
PERFORMED BY A DR.  ESLEY. HE ALSO RECEIVED SURGERY ON HIS RIGHT
LEG TO DEADEN SOME OF THE NERVES THIS SURGERY  AS PERFORMED BY
DR. GRE E, A PORTLAND NEUROSURGEON.

Sometime between Febru ry i 7 , 1973  nd April 16, 1973 cl im

 nt APPLIED FOR NON- ORK CONNECTED BENEFITS THROUGH METROPOLITAN
LIFE INSURANCE COMPANY AND AMERICAN GUARANTY LIFE INSURANCE COMPANY.
THIS  AS DONE THROUGH THE EMPLOYER1 S REPRESENTATIVE  HO HAD THE
RESPONSIBILITY FOR PROCESSING BOTH PRIVATE INSURANCE CLAIMS AND
workmen s COMPENSATION CLAIMS. METROPOLITAN PAID CLAIMANT TIME
LOSS BENEFITS FROM THE DATE OF HIS INJURY TO JULY 1 973 AND ALSO CER
TAIN MEDICAL BENEFITS. AMERICAN GUARANTY PAID CERTAIN AMOUNTS OF
claima t s outsta di g creditors u der a credit policy.

On APRIL 1 6 , 1 9 73 CLAIMANT  AS HOSPITALIZED AND SIGNED A PRE
LIMINARY CLAIM REPORT THIS REPORT IS NOT A STANDARD FORM 80 1 BUT
IT SET FORTH PARTICULARS RELATING, IN THIS CASE, TO A  ORK-CONNECTED
ON-THE JOB ACCIDENTAL INJURY. THIS REPORT  AS RECEIVED BY THE EM
PLOYER. ON APRIL 25 , 1 9 73 THE SERVICE MANAGER FOR THE EMPLOYER RE
TURNED THE REPORT TO CLAIMANT AND SUGGESTED HE RECONSIDER BEFORE
FILING IT HO EVER, NO DENIAL OF THE CLAIM  AS MADE BY THE EMPLOYER
UNTIL THE DATE OF THE HEARING. THE EMPLOYER DID NOT PROCESS THE
CLAIM NOR DID IT PAY COMPENSATION.

Aft r th h aring had b  n clos d  xc pt for th pr s ntation
OF ORAL ARGUMENT, COUNSEL FOR THE EMPLOYER RAISED, FOR THE FIRST
TIME, THE ISSUE OF CLAIMANT'S FAILURE TO GIVE TIMELY NOTICE UNDER
THE PROVISIONS OF ORS 656.265(1).

The referee fou d that defe da t did  ot raise the issue of
FAILURE TO GIVE NOTICE AT THE FIRST HEARING ON A CLAIM FOR COMPENSA
TION AS PROVIDED BY ORS 6 56.2 6 5 , BUT INSTEAD REMAINED MUTE UNTIL
BOTH PARTIES HAD RESTED AND ORAL ARGUMENTS  ERE TO BE PRESENTED.
THE REFEREE CONCLUDED THAT THE EMPLOYER DID NOT TIMELY RAISE THIS
ISSUE AND THEREFORE CONSIDERATION OF IT BY THE REFEREE  AS PRE
CLUDED.

Th r f r  found that claimant had fil d a notic of a claim
ON APRIL 1 6 , 1 9 73  HICH HAD BEEN RECEIVED BY THE EMPLOYER ALTHOUGH
SUCH NOTICE  AS NOT FILED ON AN 8 0 1 . HE FURTHER FOUND THAT THERE
 AS NO DENIAL OF THIS CLAIM BY THE EMPLOYER OR ITS CARRIER ISSUED
UNTIL AT THE TIME OF HEARING ON RECORD BEFORE THE REFEREE.

H CONCLUDED THAT THIS CONSTITUTED AN UNREASONABLE DELAY,
REFUSAL AND RESISTANCE TO PAY COMPENSATION AS  ELL AS AN UNREA
SONABLE DELAY IN THE ACCEPTANCE OR DENIAL OF THE CLAIM. HE FURTHER
CONCLUDED THAT CLAIMANT  AS ENTITLED TO TEMPORARY TOTAL DISABILITY
COMPENSATION FROM THE DATE OF THE NOTICE OF THE CLAIM, APRIL 16,
1 973 , TO THE DATE OF THE ORAL DENIAL ON RECORD,  HICH  AS JUNE 24,
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1975 t AND ALSO A PENALTY OF 1 0 PER CENT ON SAIC AMOUNTS• ORS 656e2.62 
(8) ANO AN ATTORNEY'S F'EE 1 ORS 656.382(1). 

HOWEVER• ON THE MAIN ISSUE OF WHETHER CLAIMANT SUSTAINED A 
COMPENSABLE INJURY, THE REFEREE F'ELT THAT CLAIMANT'S CASE, IN A 
LARGE PART, MUST TURN ON ITS CREDIBILITY AND WAS NOT CONVINCED THAT 
CLAIMANT WAS A CREDIBLE WITNESS BECAUSE OF'. HIS ACTUAL COURSE OF' 
CONDUCT FOLLOWING THE INCIDENT OF FEBRUARY t 7, t 9 7 3 AND UP UNTIL 
THE Tl ME HE FILED THE REQUEST FOR HEARING ON JANUARY 9, 1 V 5 • THIS 
CONDUCT WAS SOMEWHAT INCONSISTENT fiv1TH HIS TESTIMONY REGARDING 
THE COMPENSABLE INJURY0 

THE REFEREE FOUND THAT CLAIMANT DELAYED FILING A CLAIM F'OR 
AN INDUSTRIAL ( UNDERSCORED) INJURY FOR APPROXIMATELY TWO MONTHS 
AND THAT PRIOR THERETO HE HAD FILED AND RECEIVED BENEFITS FROM TWO 
PRIVATE INSURANCE CARRIERS WHO PROVIDED OFF-THE-JOB COVERAGE FOR 
THE EMPLOYES OF THE EMPLOYER• THE REFEREE FURTHER FOUND THAT 
EVEN AFTER THE EMPLOYER RETURNED CLAIMANT'S NOTICE OF CLAIM ON 
APRIL 2 5 t .t 9 7 3 AND SUGGESTED HE RECONSIDER FILING SUCH APPLICATION, 
CL.Al MANT STILL DID NOTHING UNTIL JANUARY 9 t t 9 7 5, ONE YEAR AND NINE 
MONTHS LATER, WHEN HE FINALLY FILED A REQUEST FOR HEAR.ING• 

THE REFEREE CONCLUDED THAT ALTHOUGH DR• HOPKINS' R 0 EPORT OF 
JANUARY 2 5, 197 5 APPEARS TO CAUSALLY CONNECT CLAIMANT'S LOW BACK 
INJURY TO HIS WORK-CONNECTED ACTIVITIES THAT THIS REPORT NECESSARILY 
RESTS ON THE HISTORY GIVEN TO THE DOCTOR BY THE CLAIMANT WHICH IN 
TURN RESTS UPON CLAIMANT'S CREDIBILITY - THEREFORE, THE REFEREE 
COULD NOT GIVE DR• HOPKINS' CONCLUSION ANY WEIGHT• 

THE REFEREE FURTHER CONCLUDED THAT CLAIMANT'S LOW BACK IN
JURY WAS THE RESULT OF HIS NON-WORK CONNECTED ACCIDENT WHICH PRE
CEDED FEBRUARY t 7, 197 3 AND THAT THE INCIDENT OF FEBRUARY 1 7, 197 3 
DID NOT CAUSE NOR MATERIALLY CONTRIBUTE TO AN AGGRAVATION OF CLAIM
ANT'S PREEXISTING BACK CONDITION AND THAT CLAIMANT'S BACK CONDITION, 
THEREFORE• WAS NOT COMPENSABLE• INASMUCH AS CLAIMANT'S BACK CON
DITION WAS NOT WORK-CONNECTED, THE EMPLOYER HAS NO RESPONSIBILITY 
FOR THE PAYMENT OF ANY MEDICAL CARE AND T~EATMENT INCURRED BY 
CLAIMANT. 

THE BOARD• ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE AS ITS OWN0 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 2 9, 1975, AS AMENDED BY 
THE ORDER ENTERED AUGUST 8 t 197 5 IS AFFIRMED• 

WCB CASE NO. 74-4454 

JEFFREY DULCICH, CLAIMANT . 
KENNEDY AND KING• CLAIMANT'S ATTYS 0 

DEPT0 OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF''THE REFEREE' s 
ORDER WHICH AF'FIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM 
F'OR AGGRAVATION. 

-4 8 -

I

1 9 7 5 , AND ALSO A PENALTY OF 1 0 PER CENT ON SAID AMOUNTS, ORS 6 5 6.2 62
(6 ) AND AN ATTORNEY* S FEE, ORS 656.382(1).

However, o the mai issue of whether claima t sustai ed a
COMPENSABLE INJURY, THE REFEREE FELT THAT CLAIMANT* S CASE, IN A
LARGE PART, MUST TURN ON ITS CREDIBILITY AND  AS NOT CONVINCED THAT
CLAIMANT  AS A CREDIBLE  ITNESS BECAUSE OF HIS ACTUAL COURSE OF
CONDUCT FOLLO ING THE INCIDENT OF FEBRUARY 1 7 , 1 9 7 3 AND UP UNTIL
THE TIME HE FILED THE REQUEST FOR HEARING ON JANUARY 9, I 9J7 5 . THIS
CONDUCT  AS SOME HAT INCONSISTENT  lTH HIS TESTIMONY REGARDING

THE COMPENSABLE INJURY.

Th r f r  found that claimant d lay d filing a claim for
AN INDUSTRIAL (UNDERSCORED) INJURY FOR APPROXIMATELY T O MONTHS
AND THAT PRIOR THERETO HE HAD FILED AND RECEIVED BENEFITS FROM T O
PRIVATE INSURANCE CARRIERS  HO PROVIDED OFF-THE-JOB COVERAGE FOR
THE EMPLOYES OF THE EMPLOYER, THE REFEREE FURTHER FOUND THAT
EVEN AFTER THE EMPLOYER RETURNED CLAIMANT'S NOTICE OF CLAIM ON
APRIL 2 5 , 1 9 73 AND SUGGESTED HE RECONSIDER FILING SUCH APPLICATION,
CLAIMANT STILL DID NOTHING UNTIL JANUARY 9 , 1 975 , ONE YEAR AND NINE
MONTHS LATER,  HEN HE FINALLY FILED A REQUEST FOR HEARING.

Th r f r  conclud d that although dr. hopkins* r port of
JANUARY 2 5 , 1 975 APPEARS TO CAUSALLY CONNECT CLAIMANT1 S LO BACK
INJURY TO HIS  ORK-CONNECTED ACTIVITIES THAT THIS REPORT NECESSARILY
RESTS ON THE HISTORY GIVEN TO THE DOCTOR BY THE CLAIMANT  HICH IN
TURN RESTS UPON CLAIMANT'S CREDIBILITY THEREFORE, THE REFEREE
COULD NOT GIVE DR. HOPKINS CONCLUSION ANY  EIGHT.

Th REFEREE FURTHER CONCLUDED THAT CLAIMANT S LO BACK IN
JURY  AS THE RESULT OF HIS NON- ORK CONNECTED ACCIDENT  HICH PRE
CEDED FEBRUARY 1 7 , 1 973 AND THAT THE INCIDENT OF FEBRUARY 17, 1973
DID NOT CAUSE NOR MATERIALLY CONTRIBUTE TO AN AGGRAVATION OF CLAIM
ANT* S PREEXISTING BACK CONDITION AND THAT CLAIMANT'S BACK CONDITION,
THEREFORE,  AS NOT COMPENSABLE. INASMUCH AS CLAIMANT'S BACK CON
DITION  AS NOT  ORK-CONNECTED, THE EMPLOYER HAS NO RESPONSIBILITY
FOR THE PAYMENT OF ANY MEDICAL CARE AND TREATMENT INCURRED BY
CLAIMANT.

Th board, on d 
AND CONCLUSIONS OF THE

NOVO REVIE , AFFIRMS AND ADOPTS THE FINDINGS
REFEREE AS ITS O N.

ORDER

THE
The

ORDER
ORDER OF THE REFEREE DATED JULY 2 9,
ENTERED AUGUST 8 , 1 97 5 IS AFFIRMED,

1 9 7 5 , AS AMENDED BY

WCB CASE NO. 74-4454 JANUARY 15, 1976

JEFFREY DULCICH, CLAIMANT
KENNEDY AND KING, CLAIMANT* S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests review by the board of the referee s
ORDER  HICH AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT S CLAIM
FOR AGGRAVATION.

-4 8-
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1 7 YEARS OLD AT THE Tl ME O SUFF'ERED A COMPENSABLE 

INJURY TO HIS LUMBAR SPINE ON JULY 9 1 197 0 • HE RECEIVED CON SERVA
TIVE TREATMENT THEREFOR AND HIS CLAIM WAS CLOSED BY DETERMINATION 
ORDER MAILED JANUARY 2 9 1 197 1 WHEREBY HE WAS AWARDED 3 2 DEGREES 

FOR 1 0 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

5JNCE HIS INJURY I CLAIMANT FINISHED HIGH SCHOOL WHERE HE PLAYED 
FOOTBALL AND HE HAS GONE TO VARIOUS COLLEGES 0 HE HAS WORKED FOR HIS 
FATHER'S COMPANY WHEN HE WAS NOT IN SCHOOL. IN 197 t HE WAS IN AN 

AUTOMOBILE ACCIDENT WHICH RESULTED IN A SEVERE HEAD INJURY. LATER 
HE WAS INVOLVED IN A WATER SKI ACCIDENT 0 AT THE PRESENT TIME CLAIM
ANT IS ABLE TO PARTICIPATE IN SOCCER 1 WATER SKIING AND SNOW SKI ING0 

HE SAYS THESE ACTIVITIES BOTHER HIS BACK 1 AND HIS ENDURANCE IS CUT 
DOWN SOMEWHAT BY HIS BACK CONDITI0N 0 HOWEVER, HE APPARENTLY IS 
ABLE TO ENJOY ALL THESE ACTIVITIES• 

ON AUGUST 15 1 1974 • DR• FAGAN 1 WHO INITIALLY TREATED CLAIM
ANT IN 197 0 0 ADVISED THE FUND THAT HE FELT CLAIMANT'S CONDITION WAS 

BECOMING AGGRAVATED AND THAT HIS CLAIM SHOULD BE REOPENED FOR 
POSSIBLE TREATMENT• ON DECEMBER 4 1 1974 1 DR 0 FAGAN AGAIN EXPRESSED 
THIS OPINION STATING • I THINK THIS IS A RE-AGGRAVATION OF HIS INITIAL 
CLAIM AND THE CLAIM SHOULD BE REOPENED,' 

THE REFEREE FOUND THAT WHERE THERE WAS UNCONTRADICTED MEDI
CAL EVIDENCE THAT ONE OF SEVERAL ACCIDENTS TO AN INJURED WORKMAN IS 
A CONTRIBUTING CAUSE TO AN ULTIMATE NEED FOR SURGERY THE WORKMAN 

IS ENTITLED TO AGGRAVATION BENEFITS - HOWEVER 0 IN THIS CASE THE MEDI

CAL EVIDENCE BS NOT CLEAR EXCEPT TO SHOW THAT CLAIMANT HAS DEFINITE 
BACK DISABILITY THAT HAS PERSISTED WITH HEAVY ACTIVITY AS WAS PRE
DICTED BY DR. FAGAN WHEN HE FIRST RECOMMENDED THAT THE CLAIM BE 
CLOSED ON DECEMBER 29 0 1970, THE REFEREE FOUND THAT CLAIMANT HAD 

PERSISTED IN ENGAGING IN STRENUOUS ACTIVITIES BOTH AT WORK AND IN 
THE AREA OF SPORTS, 

THE REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO PROVE THAT 
HE HAS ANY WORSENED CONDITION RESULTING FROM THE ORIGINAL INJURY 

SAVE, POSSIBLY 0 OCCASIONAL NEED FOR MEDICAL CARE WHICH IS AVAILABLE 

TO HIM UNDER THE PROVISIONS OF ORS 656.245, CLAIMANT.HAS NOT SHOWN 

THAT HE HAS LOST ANY TIME FROM WORK AS THE RESULT OF THE ALLEGED 
AGGRAVATION• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 29 0 t 975 IS AFFIRMED, 

WCB CASE NOO 74-3145 

MICHAEL MOSKO, CLAIMANT 
BAILEY, DOB LIE AND BRUUN 0 

CLAI MANTY S ATTYS 0 

DEPT& OF JUSTICE, DEFENSE ATTY., 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHICH AFFIRMED THE STATE ACCIDENT INSURANCE FUNDY S DENIAL 

OF CLAIMANT'S CLAIM ON THE GROUNDS THAT IT WAS NOT TIMELY FILED 
AND THAT CLAIMANT HAD BEEN PREJUDICED THEREBY0 

-4 9 -

Cl.A1 MANT, 17 YEARS OLD AT THE TIME, SUFFERED A COMPENSABLE

INJURY TO HIS LUMBAR SPINE ON JULY 9 , 1 970, HE RECEIVED CONSERVA
TIVE TREATMENT THEREFOR AND HIS CLAIM  AS CLOSED BY DETERMINATION
ORDER MAILED JANUARY 2 9 , 1 97 1  HEREBY HE  AS A ARDED 3 2 DEGREES
FOR 10 PER CENT UNSCHEDULED LO BACK DISABILITY.

Si ce his i jury, claima t fi ished high school where he played
FOOTBALL AND HE HAS GONE TO VARIOUS COLLEGES. HE HAS  ORKED FOR HIS
f ther s COMPANY  HEN HE  AS NOT IN SCHOOL. IN 197 1 HE  AS IN AN
AUTOMOBILE ACCIDENT  HICH RESULTED IN A SEVERE HEAD INJURY. LATER
HE  AS INVOLVED IN A  ATER SKI ACCIDENT. AT THE PRESENT TIME CLAIM
ANT IS ABLE TO PARTICIPATE IN SOCCER,  ATER SKIING AND SNO SKIING,
HE SAYS THESE ACTIVITIES BOTHER HIS BACK, AND HIS ENDURANCE IS CUT
DO N SOME HAT BY HIS BACK CONDITION, HO EVER, HE APPARENTLY IS
ABLE TO ENJOY ALL THESE ACTIVITIES.

On AUGUST 1 5 , 1 97 4 , DR. FAGAN,  HO INITIALLY TREATED CLAIM
ANT IN 1 9 7 0 , ADVISED THE FUND THAT HE FELT CLAIMANT'S CONDITION  AS
BECOMING AGGRAVATED AND THAT HIS CLAIM SHOULD BE REOPENED FOR
POSSIBLE TREATMENT. ON DECEMBER 4 , 1 974 , DR, FAGAN AGAIN EXPRESSED
THIS OPINION STATING I THINK THIS IS A RE-AGGRAVAT ION OF HIS INITIAL
CLAIM AND THE CLAIM SHOULD BE REOPENED.

The referee fou d that where there was u co tradicted medi
c l EVIDENCE THAT ONE OF SEVERAL ACCIDENTS TO AN INJURED  ORKMAN IS
A CONTRIBUTING CAUSE TO AN ULTIMATE NEED FOR SURGERY THE  ORKMAN
IS ENTITLED TO AGGRAVATION BENEFITS HO EVER, IN THIS CASE THE MEDI
CAL EVIDENCE IS NOT CLEAR EXCEPT TO SHO THAT CLAIMANT HAS DEFINITE
BACK DISABILITY THAT HAS PERSISTED  ITH HEAVY ACTIVITY AS  AS PRE
DICTED BY DR. FAGAN  HEN HE FIRST RECOMMENDED THAT THE CLAIM BE
CLOSED ON DECEMBER 2 9 , 1 9 70, THE REFEREE FOUND THAT CLAIMANT HAD
PERSISTED IN ENGAGING IN STRENUOUS ACTIVITIES BOTH AT  ORK AND IN
THE AREA OF SPORTS.

THE REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO PROVE THAT
HE HAS ANY  ORSENED CONDITION RESULTING FROM THE ORIGINAL INJURY
SAVE, POSSIBLY, OCCASIONAL NEED FOR MEDICAL CARE  HICH IS AVAILABLE
TO HIM UNDER THE PROVISIONS OF ORS 656.245. CLAIMANT HAS NOT SHO N
THAT HE HAS LOST ANY TIME FROM  ORK AS THE RESULT OF THE ALLEGED
AGGRAVATION.

ORDER

Th ord r of th r f r  dat d august 29, 1975 is affirm d.

 CB CASE NO, 74-3145 JANUARY 15, 1976

MICHAEL MOSKO, CLAIMANT
BAILEY, DOBLIE AND BRUUN,
claimant's ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests review by the board of the referee s
ORDER  HICH AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL
of cl im nt s CLAIM ON THE GROUNDS THAT IT  AS NOT TIMELY FILED
AND THAT CLAIMANT HAD BEEN PREJUDICED THEREBY.
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FILED A CLAIM ON APRIL 8 1 1974 FOR AN INJURY OF 
DECEMBER 21 t 1 972 • ON JANUARY 31, 1973 CLAIMANT WAS SEEN AT THE 
PERMANENTE CLINIC COMPLAINING OF PAIN IN THE RIGHT SHOULDER. HE 
STATED HE POSSIBLY HAD HURT IT AT WORK ABOUT A MONTH PREVIOUSLY 
BUT HE WASN 1 T SURE• THE IMPRESSION 9 BASED ON THE EXAMINATION, 
WAS A I STRAIN BURSITIS•' 

0N APR IL 4 1 1974 CLAIMANT WAS STILL COMPLAINING OF PAIN IN 
THE SHOULDER AND BETWEEN THE SHOULDERS, ALSO IN THE BAC':5fi()F THE 
HEAD, THE X-RAYS INDICATED DEGENERATIVE CHANGES AT cs-6 ANO AT 
THE C7 LEVEL ANO THE IMPRESSION WAS CERVICAL DISC DEGENERATIVE 
DISEASE WITHOUT SIGNIFICANT NERVE ROOT COMPRESSION• 

0,.. APRIL 2 4 1 197 5 DR, NAG REPORTED THAT CLAIMANT HAD, FOR 
THE FIRST TIME, ON AUGUST 12 1 1974 RELATED TO HIM THAT HIS PROB
LEMS HAO STARTED ON DECEMBER 21 1 1972 WHILE LIFTING A CABINET AT 
WORK, OR, NAG'S OPINION WAS THAT CLAIMANT" S SYMPTOMS PROBABLY 
WERE AGGRAVATED BY THE INJURY BUT HIS MAIN DISEASE WAS A DEGENER
ATIVE ONE AND NOT RELATED 'T'O ANY SPECIFIC INJURY, 

THE REFEREE FOUND THAT CLAIMANT HAD NOT MET HIS BURDEN OF 
PROOF THAT HE SUSTAINED A COMPENSABLE INJURY ON THE JOB. HE F'UR
THER FOUND THAT HIS CLAIM HAD NOT BEEN TIMELY MADE AND THAT THE 
FUND HAO BEEN PREJUDICED BY THE LATE NOTICE. THE EVIDENCE DID NOT 
PREPONDERATE THAT THE EMPLOYER HAD NOTICE OF KNOWLEDGE OF A DIS
ABLING INJURY FOR WHICH A CLAIM COULD BE FILED AND EVEN THOUGH 
CLAIMANT SOUGHT MEDICAL ATTENTION, HE WAS UNABLE TO ATTRIBUTE IT 

· TO ANY INDUSTRIAL ACCIDENT ANO HIS PRIVATE INSURANCE CARRIER PAID 
FOR IT. 

THE REFEREE CONCLUDED THAT CLAIMANT HAD A DEGENERATIVE 
DISC CONDITION IN HIS BACK BOTH IN THE CERVICAL AND LUMBAR AREAS 
WHICH, OVER THE PASSAGE OF YEARS, CLAIMANT HAS CONVINCED HIMSELF 
WAS JOB RELATED, ALTHOUGH AT THE TIME IT ALLEGEDLY OCCURRED HE 
WAS UNABLE TO SHOW SUCH RELATIONSHIP WITH ANY DEGREE OF CERTAINTY• 
IF CLAIMANT HAO TIMELY REPORTED THE INCIDENT, THE FUND WOULD HAVE 
HAO AN OPPORTUNITY TO INVESTIGATE AND OBTAIN MEDICAL EVIDENCE WITH 
RELATIONSHIP TO THE ALLEGED INJURY• NOT HAVING THIS OPPORTUNITY, 
ITS POSITION WAS PREJUDICED• 

THE BOARD• ON DE NOVO REVIEW, FEELS THAT THE OPINION OF DR• 
NAG THAT CLAIMANT .. S MAIN DISEASE IS A DEGENERATIVE ONE AND NOT RE
LATED TO ANY SPECIFIC INJURY MUST BE CONSIDERED AS·THE CONTROLLING 
FACTOR 1 ALTHOUGH THERE IS SUBSTANTIAL EVIDENCE TO INDICATE THAT 
THE REFEREE CORRECTLY FOUND THAT CLAIMANT HAD NOT TIMELY FILED HIS 
CLAIM ANO THAT HIS FAILURE TO DO SO DID PREJUDICE THE POSITION OF 
THE FUND• 

ORDER 
THE ORDER OF THE REFEREE DATED JULY 8 • 1975 IS AFFIRMED• 

-so-

CLAIMANT FILED A CLAIM ON APRIL 8 , 1 974 FOR AN INJURY OF

DECEMBER 2 1 , 1 972 . ON JANUARY 3 1 , 1 973 CLAIMANT  AS SEEN AT THE
PERMANENTE CLINIC COMPLAINING OF PAIN IN THE RIGHT SHOULDER. HE
STATED HE POSSIBLY HAD HURT IT AT  ORK ABOUT A MONTH PREVIOUSLY
BUT HE  ASN'T SURE. THE IMPRESSION, BASED ON THE EXAMINATION,
 AS A * STRAIN BURSITIS. T

On APRIL 4 , 1 9 7 4 CLAIMANT  AS STILL COMPLAINING OF PAIN IN
THE SHOULDER AND BET EEN THE SHOULDERS, ALSO IN THE BACK/^OF THE
HEAD. THE X-RAYS INDICATED DEGENERATIVE CHANGES AT C5 -6 ''AND AT
THE C7 LEVEL AND THE IMPRESSION  AS CERVICAL DISC DEGENERATIVE
DISEASE  ITHOUT SIGNIFICANT NERVE ROOT COMPRESSION.

On APRIL 24 , 1 9 7 5 DR. NAG REPORTED THAT CLAIMANT HAD, FOR

THE FIRST TIME, ON AUGUST 1 2 , 1 974 RELATED TO HIM THAT HIS PROB
LEMS HAD STARTED ON DECEMBER 2 1 , 1 972  HILE LIFTING A CABINET AT
 ORK. DR. NAG* S OPINION  AS THAT CLAIMANT1 S SYMPTOMS PROBABLY
 ERE AGGRAVATED BY THE INJURY BUT HIS MAIN DISEASE  AS A DEGENER
ATIVE ONE AND NOT RELATED TO ANY SPECIFIC INJURY.

The r f r  found that claimant had not m t his burd n of
PROOF THAT HE SUSTAINED A COMPENSABLE INJURY ON THE JOB. HE FUR
THER FOUND THAT HIS CLAIM HAD NOT BEEN TIMELY MADE AND THAT THE
FUND HAD BEEN PREJUDICED BY THE LATE NOTICE. THE EVIDENCE DID NOT
PREPONDERATE THAT THE EMPLOYER HAD NOTICE OF KNO LEDGE OF A DIS
ABLING INJURY FOR  HICH A CLAIM COULD BE FILED AND EVEN THOUGH
CLAIMANT SOUGHT MEDICAL ATTENTION, HE  AS UNABLE TO ATTRIBUTE IT
TO ANY INDUSTRIAL ACCIDENT AND HIS PRIVATE INSURANCE CARRIER PAID
FOR IT.

The REFEREE CONCLUDED THAT CLAIMANT HAD A DEGENERATIVE

DISC CONDITION IN HIS BACK BOTH IN THE CERVICAL AND LUMBAR AREAS
 HICH, OVER THE PASSAGE OF YEARS, CLAIMANT HAS CONVINCED HIMSELF
 AS JOB RELATED, ALTHOUGH AT THE TIME IT ALLEGEDLY OCCURRED HE
 AS UNABLE TO SHO SUCH RELATIONSHIP  ITH ANY DEGREE OF CERTAINTY.
IF CLAIMANT HAD TIMELY REPORTED THE INCIDENT, THE FUND  OULD HAVE
HAD AN OPPORTUNITY TO INVESTIGATE AND OBTAIN MEDICAL EVIDENCE  ITH
RELATIONSHIP TO THE ALLEGED INJURY. NOT HAVING THIS OPPORTUNITY,
ITS POSITION  AS PREJUDICED.

The BOARD, ON DE NOVO REVIE , FEELS THAT THE OPINION OF DR,
NAG THAT CLAIMANT1 S MAIN DISEASE IS A DEGENERATIVE ONE AND NOT RE
LATED TO ANY SPECIFIC INJURY MUST BE CONSIDERED AS THE CONTROLLING
FACTOR, ALTHOUGH THERE IS SUBSTANTIAL EVIDENCE TO INDICATE THAT
THE REFEREE CORRECTLY FOUND THAT CLAIMANT HAD NOT TIMELY FILED HIS
CLAIM AND THAT HIS FAILURE TO DO SO DID PREJUDICE THE POSITION OF
THE FUND.

ORDER
The ord r of th r f r  dat d July 8, 1975 is affirm d.













     

   
    
  

         
              

      
      

         
           
           
              
        

           
          

               
       

         
        
              

         
           
           
       

      
              

       
             
          

       
   

        

   
   
    
    

      

         
         
 

         
               
          
            

         
        

CLAIM NO. C 487 

JAMES H. PLANCK, CLAIMANT 
DEPT• OF JUSTICE 9 DEFENSE ATTY• 
OWN MOTION DETERMINATION 

JANUARY 15, 1976 

THIS CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS BACK ON 
JANUARY I 1 1 966 AND WAS GRANTED COMPENSATION EQUAL TO 15 PER CENT 
LOSS OF AN ARM FOR UNSCHEDULED DISABILITY• 

SuBSEQUENTLY9 -AFTER CLAIMANT'S AGGRAVATlc;>N RIGHTS HAD EX
PIRED9 HE REQUIRED FURTHER MEDICAL CARE AND TREATMENT AND PETI
TIONED THE BOARD TO REOPEN THE CLAIM UNDER THE OWN MOTION PROVI
SIONS OF ORS 6 5 6 • 2. 7 8 • BY THE BOARD'S OWN MOTION ORDER ENTERED 
MAY 1 5 1 t 9 7 4 THE STATE ACCIDENT INSURANCE FUND WAS REQUIRED TO 
PAY CERTAIN TEMPORARY TOTAL DISABILITY ASSOCIATED WITH CLAIMANT'S 
HOSPITALIZATION AND SPINAL SURGERY, ANO AN ADDITIONAL 1 5 PER CENT 
LOSS OF AN ARM FOR UNSCHEDULED DISABILITY WAS AWARDED TO CLAIMANT, 

0N JUNE t 3 1 1975 1 THE CLAIMANT R.ETURNED TO HIS PHYSICIAN WITH 
RECURRENT SYMPTOMATOLOGY• AFTER REVIEWING THE MEDIC~L REPORTS 
AND CONDUCTING ITS OWN INVESTIGATION, THE STATE ACCIDENT INSURANCE 
FUND VOLUNTARILY REOPENED CLAIMANT'S CLAIM FOR FURTHER TREATM_ENT 
ANO PAYMENT OF TIME LOSS COMPENSATION FROM JUNE 1 7, 1975 • . 

THE TREATING PHYSICIAN'S REPORT DATED DECEMBER 9, I 975 INCi- · 
CATED CLAIMANT WOULD NOT BE ABLE TO RETURN TO HIS FORMER OCCUPA
TION• THE EVALUATION DIVISION OF THE BOARD HAS REVIEWED THE ENTIRE 
CLAIM AND FINDS CLAIMANT IS ENTITLED TO -

( 1) ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
FROM JUNE 17 1 197 5 THROUGH DECEMBER 1975 - AND 

( 2) ADDITIONAL COMPENSATION FOR PERMANENT PARTIAL DISABILITY 
EQUAL TO 2. 0 PER CENT LOSS OF AN ARM FOR UNSCHEDULED 'DIS
ABILITY ( 3 8 1 4 DEGREES) MAKING A TOTAL AWARD OF 5 0 PER 
CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY, 

IT IS so ORDERED. 

WCB CASE NO. 75-698 JANUARY-15, 1976 

GLADYS M. STOPPLEWORTH, CLAIMANT 
ROD KIRKPATRICK, CLAIMANT'S ATTY 1 

DEPT, OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE'S ORDER WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT 
TOTAL DISABILITY, 

CLAIMANT, WHILE WORKING AS A NURSE'S AIDE, SUSTAINED A COM
PENSABLE INJURY ON OCTOBER 30 1 1972 LIFTING A PATIENT FROM THE BEDo 
CLAIMANT WAS FIRST SEEN BY A CHIROPRACTOR WHO DIAGNOSED AN INTER
VERTEBRAL DISC SYNDROME - LATER SHE CAME UNDER THE CARE OF DR. 
BEGG, AN ORTHOPEDIC PHYSICIAN AND DR 1 GREWE, A NEUROSURGEON. 
DURING THE COURSE OF TREATMENT FR<;>M THESE DOCTQRS,· CLAIMANT 

-s 1 -

SAIF CLAIM NO. C 487 1976JANUARY 15,

JAMES H. PLANCK, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETE MINATION

This c aimant suffered a compensab e injury to his back on
JANUA Y I , 1 966 AND WAS G ANTED COMPENSATION EQUAL TO 15 PE CENT
LOSS OF AN A M FO UNSCHEDULED DISABILITY.

Subsequent y, after c aimant s aggravation rights had ex
pired HE  EQUI ED FU THE MEDICAL CA E AND T EATMENT AND PETI
TIONED THE BOA D TO  EOPEN THE CLAIM UNDE THE OWN MOTION P OVI
SIONS OF O S 656.278. BY THE BOA D'S OWN MOTION O DE ENTE ED
MAY 1 5 , 1 974 THE STATE ACCIDENT INSU ANCE FUND WAS  EQUI ED TO
PAY CE TAIN TEMPO A Y TOTAL DISABILITY ASSOCIATED WITH CLAIMANT'S
HOSPITALIZATION AND SPINAL SU GE Y, AND AN ADDITIONAL 1 5 PE CENT
LOSS OF AN A M FO UNSCHEDULED DISABILITY WAS AWA DED TO CLAIMANT.

On JUNE 1 3 , 1 97 5 , THE CLAIMANT  ETU NED TO HIS PHYSICIAN WITH
 ECU  ENT SYMPTOMATOLOGY. AFTE  EVIEWING THE MEDICAL  EPO TS
AND CONDUCTING ITS OWN INVESTIGATION, THE STATE ACCIDENT INSU ANCE
FUND VOLUNTA ILY  EOPENED CLAIMANT'S CLAIM FO FU THE T EATMENT
AND PAYMENT OF TIME LOSS COMPENSATION F OM JUNE 1 7 , 1 975 .

The treating physician s report dated December 9 , 1975 indi
cated CLAIMANT WOULD NOT BE ABLE TO  ETU N TO HIS FO ME OCCUPA
TION. THE EVALUATION DIVISION OF THE BOA D HAS  EVIEWED THE ENTI E
CLAIM AND FINDS CLAIMANT IS ENTITLED TO

(1) ADDITIONAL COMPENSATION FO TEMPO A Y TOTAL DISABILITY
F OM JUNE 1 7 , 1 975 TH OUGH DECEMBE 1 9 7 5 AND

(2) ADDITIONAL COMPENSATION FO PE MANENT PA TIAL DISABILITY
EQUAL TO 2 0 PE CENT LOSS OF AN A M FO UNSCHEDULED PIS*
ABILITY (38.4 DEG EES) MAKING A TOTAL AWA D OF 50 PE 
CENT OF THE MAXIMUM ALLOWABLE FO UNSCHEDULED DISABILITY

It IS SO O DE ED.

 CB CASE NO. 75-698 J ANUARY 15, 1976

GLADYS M. STOPPLE ORTH, CLAIMANT
ROD KIRKPATRICK, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
 EQUEST FO  EVIEW BY SAIF

Reviewed by board members wi son and moore.

The state accident insurance fund requests board review of
the referee s order which granted c aimant an award of permanent
TOTAL DISABILITY.

C aimant, whi e working as a nurse s aide, sustained a com
pensable INJU Y ON OCTOBE 3 0 , 1 972 LIFTING A PATIENT F OM THE BED.
CLAIMANT WAS FI ST SEEN BY A CHI OP ACTO WHO DIAGNOSED AN INTE 
VE TEB AL DISC SYND OME LATE SHE CAME UNDE THE CA E OF D .
BEGG, AN O THOPEDIC PHYSICIAN AND D . G EWE, A NEU OSU GEON.
DU ING THE COU SE OF T EATMENT F OM THESE DOCTO S, CLAIMANT
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A LAMINECTOMV L4 -5 ON APRIL 3, I 973 "'- A FACET RHIZOTOMY, 
BILATERAL, L3-4 1 L4-5 1 L5-S1 ON SEPTEMBER 22, 1973 -ANDA LUMBAR 
LAMINECTOMY WITH DECOMPRESSION OF NERVE ROOTS AND REMOVAL NUCLEUS 
PULPOSUS, PLUS FACET RH IZOTOMY ON JANUARY 1 8, 1974 • SHE ALSO HAD 
MYELOGRAMS AND SPINAL BLOCKS, THE SURGERIES PROVIDED CLAIMANT 
WITH SOME RELIEF, HOWEVER, IT WAS NOT PERMANENT 0 CLAIMANT TESTI
FIED. SHE HAD BEEN IN ALMOST CONSTANT PAIN SINCE HER INDUSTRIAL INJURY0 

CLAIMANT WAS EXAMINED AT THE DISABILITY PREVENTION DIVISION 
AND ALSO GIVEN A PSYCHOLOGICAL EVALUATION· BY DR, PERKINS. ON 
FEBRUARY 4 0 1975 HER CLAIM WAS CLOSED WITH AN AWARD OF 160 DEGREES 
FOR 5 0 PER CENT UNSCHEDULED LOW BACK DISABILITY AND 2 2, 5 DEGREES 
FOR 1 5 PER CENT LOSS OF THE RIGHT LEG0 

CLAIMANT REQUESTED A HEARING CONTENDING THAT SHE CAME WITHIN 
THE ODD-LOT DOCTRINE BECAUSE SHE WAS UNABLE TO DO ANYTHING ON A 
SUSTAINED BASIS, OR ON A DAY TO DAY BASIS, AND THEREFORE WAS ENTITLED 
TO AN AWARD OF PERMANENT TOTAL DISABILITY, 

THE REFEREE FOUND THAT ALTH.OUGH THE DOCTORS AT THE DISABILITY 
PREVENTION DIVISION FOUND CLAIMANT HAD GOOD RANGE OF MOTION, DR 0 

GREWE CONTINUED TO FIND PAIN AND TENDERNESS IN 1975 AND, ON VARIOUS 
OCCASIONS, HAD TO GIVE HER INJECTIONS TO RELIEVE THE PAIN 0 DR 0 PERKINS 
FELT THAT CLAIMANT WAS NOT MOTIVATED TO RETURN TO WORK0 THE REF
EREE CONCLUDED THAT BECAUSE CLAIMANT WAS UNABLE TO DO MOST OF THE 
ACTIVITIES SHE DESIRED TO DO INCLUDING KEEPING HER HOUSE IN THE MAN
NER SHE WAS ABLE TO DO PREVIOUS TO HER INJURY, HER INABILITY TO GO 
OUT AND SEEK WORK BECAUSE OF THE PAIN, THE UNRELIABILITY OF HER 
RIGHT LEG AND THE FACT THAT SHE WAS ALMOST CONSTANTLY IN PAIN, 
CLAIMANT WAS ONLY BEING REALISTIC ABOUT HER PROSPECTS FOR RETURN-
ING TO WORK0 THIS IS NOT THE SAME AS LACK OF MOTIVATION• 

THE REFEREE FOUND THAT IT WOULD BE HIGHLY IMPRACTICABLE FOR 
CLAIMANT TO ENGAGE IN ANY TYPE OF TRAINING PROGRAM AS SHE IS UNABLE 
TO SIT OR STAND VERY LONG OR WALK VERY FAR 0 ADDITIONALLY, THE PSY
CHOLOGICAL FINDINGS INDICATE CLAIMANT WOULD ENCOUNTER DIFFICULTIES 
IF SHE ATTEMPTED TO ENTER INTO ANY TYPE OF EMPLOYMENT OTHER THAN 
THE HEAVY LABORING TYPE 0 

THE REFEREE CONCLUDED THAT CLAIMANT ESTABLISHED A !;'RIMA 
FACIE CASE THAT SHE FELL WITHIN THE ODD-LOT DOCTRINE AND THAT THE 
FUND HAD FAILED TO COME FORWARD WITH ANY EVIDENCE OF ANY GAINFUL 
AND SUITABLE EMPLOYMENT IN WHICH CLAIMANT COULD BE REGULARLY 
ENGAGED. ACCORDINGLY, HE CONCLUDED SHE WAS ENTITLED TO AN AWARD 
OF PERMANENT TOTAL DISABILITY. 

THE BOARD, ON DE NOVO RE::VIEW, CONCURS IN THE FINDINGS AND CON
CLUSIONS OF THE REFEREE 0 THE BOARD CONCLUDES THAT CLAIMANT SHOULD 
BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED FROM THE DATE 
OF THE REFEREE'S ORDER WHICH WAS JUNE 23 0 1975 0 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 23 1 1975 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 
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UNDER ENT A LAMINECTOMY L4 5 ON APRIL 3 , 1 973 A FACET RHIZOTOMY,
BILATERAL, L3 -4 , L4 -5 , L5 SI ON SEPTEMBER 22 , 1 9 73 AND A LUMBAR
LAMINECTOMY  ITH DECOMPRESSION OF NERVE ROOTS AND REMOVAL NUCLEUS
PULPOSUS, PLUS FACET RH IZOTOMY ON JANUARY 18, 1974. SHE ALSO HAD
MYELOGRAMS AND SPINAL BLOCKS. THE SURGERIES PROVIDED CLAIMANT
 ITH SOME RELIEF, HO EVER, IT  AS NOT PERMANENT. CLAIMANT TESTI
FIED SHE HAD BEEN IN ALMOST CONSTANT PAIN SINCE HER INDUSTRIAL INJURY.

Claima t was exami ed at the disability preve tio divisio 

AND ALSO GIVEN A PSYCHOLOGICAL EVALUATION BY DR, PERKINS. ON
FEBRUARY 4 , 1 9 7 5 HER CLAIM  AS CLOSED  ITH AN A ARD OF 1 6 0 DEGREES
FOR 50 PER CENT UNSCHEDULED LO BACK DISABILITY AND 22.5 DEGREES
FOR 1 5 PER CENT LOSS OF THE RIGHT LEG.

Claima t requested a heari g co te di g that she came withi 

THE ODD LOT DOCTRINE BECAUSE SHE  AS UNABLE TO DO ANYTHING ON A
SUSTAINED BASIS, OR ON A DAY TO DAY BASIS, AND THEREFORE  AS ENTITLED
TO AN A ARD OF PERMANENT TOTAL DISABILITY.

The REFEREE FOUND THAT ALTHOUGH THE DOCTORS AT THE DISABILITY

PREVENTION DIVISION FOUND CLAIMANT HAD GOOD RANGE OF MOTION, DR.
GRE E CONTINUED TO FIND PAIN AND TENDERNESS IN 1 97 5 AND, ON VARIOUS
OCCASIONS, HAD TO GIVE HER INJECTIONS TO RELIEVE THE PAIN. DR. PERKINS
FELT THAT CLAIMANT  AS NOT MOTIVATED TO RETURN TO  ORK. THE REF
EREE CONCLUDED THAT BECAUSE CLAIMANT  AS UNABLE TO DO MOST OF THE
ACTIVITIES SHE DESIRED TO DO INCLUDING KEEPING HER HOUSE IN THE MAN
NER SHE  AS ABLE TO DO PREVIOUS TO HER INJURY, HER INABILITY TO GO
OUT AND SEEK  ORK BECAUSE OF THE PAIN, THE UNRELIABILITY OF HER
RIGHT LEG AND THE FACT THAT SHE  AS ALMOST CONSTANTLY IN PAIN,
CLAIMANT  AS ONLY BEING REALISTIC ABOUT HER PROSPECTS FOR RETURN
ING TO  ORK. THIS IS NOT THE SAME AS LACK OF MOTIVATION.

The REFEREE FOUND THAT IT  OULD BE HIGHLY IMPRACTICABLE FOR

CLAIMANT TO ENGAGE IN ANY TYPE OF TRAINING PROGRAM AS SHE IS UNABLE
TO SIT OR STAND VERY LONG OR  ALK VERY FAR. ADDITIONALLY, THE PSY
CHOLOGICAL FINDINGS INDICATE CLAIMANT  OULD ENCOUNTER DIFFICULTIES
IF SHE ATTEMPTED TO ENTER INTO ANY TYPE OF EMPLOYMENT OTHER THAN
THE HEAVY LABORING TYPE.

The referee co cluded that claima t established a prima

FACIE CASE THAT SHE FELL  ITHIN THE ODD-LOT DOCTRINE AND THAT THE
FUND HAD FAILED TO COME FOR ARD  ITH ANY EVIDENCE OF ANY GAINFUL
AND SUITABLE EMPLOYMENT IN  HICH CLAIMANT COULD BE REGULARLY
ENGAGED. ACCORDINGLY, HE CONCLUDED SHE  AS ENTITLED TO AN A ARD
OF PERMANENT TOTAL DISABILITY.

The board, o de  ovo review, co curs i the

CLUSIONS OF THE REFEREE. THE BOARD CONCLUDES THAT
BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED
OF THE REFEREE'S ORDER  HICH  AS JUNE 23 , 1 975 .

ORDER
The order of the referee dated ju e 23, 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 3 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

FINDINGS AND CON-
CLAIMANT SHOULD
FROM THE DATE
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CASE NO. 75 ..... 1434 

CHARLES TLUSTY, CLAIMANT 
GORDON He PRICE 1 CLAIMANT'S ATTY. 
DEPT. OF JUSTICE• D_EFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT REQUESTS B.OARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S 
CLAIM• 

CLAIMANT WAS INJURED ON MARCH 9 1 1 975 WHEN HE WAS WORKING 
AS A RESERVE POLICEMAN FOR THE CITY OF MOLALLA. THE FUND MOVED 
FOR DISMISSAL ON THE GROUNDS OF LACK OF JURISDICTION, 18 Ee I THERE 
WAS NO SHOWING THAT CLAIMANT WAS A WORKMAN AT THE TIME HE WAS 
INJURED AND THE BOARD HAD NOT FOLLOWE·D ITS OWN RUL.ES, HAVING FAILED 
TO HAVE THE CITY OF MOLALLA DECLARED A SUBJECT NONCOMPLYING EMPLOVER 0 

THE EVIDENCE INDICATES THAT CLAIMANT HAO WORKED AS A RES.ERVE 
PATROLMAN FOR THE CITY OF MOLALLA FOR SOME 2 0 YEARS AND AS SUCH 
WAS REQUIRED TO SPEND A MINIMUM OF FIVE HOURS EACH MONTH RIDING 
WITH A REGULAR CITY PATROLMAN IN ORDER TO QUALIFY AS A SUBSTITUTE 
PATROLMAN, CLAIMANT HAD NOT BEEN PAID AS A SUBSTITUTE PATROLMAN 
SINCE SOME TIME IN 197 3 • HE DID RECEIVE PAV FOR SIX HOURS ON JANU
ARY 29 1 1975 BUT THERE WAS NO EVIDENCE TO SHOW THAT THIS WAS FOR 
SERVICE AS A SUBSTITUTE PATROLMAN., 

THERE WAS UNDISPUTED EVIDENCE THAT THE CITY OF MOL.ALLA HAD 
NOT COMPLIED WITH THE PROVISIONS OF ORS 6 5 6 • 0 3 1 UNTIL AFTER CLAIM
ANT HAD BEEN INJURED ON MARCH 9, 197 5 0 , THE INJURY OCCURRED WHILE 
CLAIMANT WAS RIDING WITH A REGULAR PATROLMAN AS A RESER,VE DURING 
THE FIVE HOUR MONTHLY TRAINING PERIOD0 .SUBSEQUENTLY, THE CITY OF 
MOLALLA DID COMPLY WITH THE ELECTION PROVIDED BY THE STATUTE• 

CLAIMANT CONTENDS HE WAS A WORKMAN ANO AS SUCH WAS COVERED 
BECAUSE HE KEPT HIMSELF QUALIFIED AS A SUBSTITUTE POLICEMAN BUT 
THE EVIDENCE INDICATES HE WAS NOT PAID AS A SUBSTITUTE POLICEMAN 
DURING ANY TIME IN 1974 OR 1975,. 

THE REFEREE CONCLUDED THAT UNDER THE PROVISIONS OF ORS 6 5 6 0 0 3 1 
(2) CLAIMANT COULD NOT BE CONSIDERED AS A WORKMAN UNTIL THE MUNI
CIPALITY HAD FILED AN ELECTION TO HAVE HIM CONSIDERED AS A SUBJECT 
WORKMAN FOR THE PURPOSES OF ORS 6 5 6. o·o 1 'TO 6 5 6 0 7 9 4 0 THE CITY OF 
MOLALLA HAD NOT FILED THIS ELECTION AT THE TIME OF THE INJURY, 
THEREFORE, CLAIMANT COULD NOT BE CONSIDERED AS A WORKMAN AND THE 
DENIAL WAS PROPER, 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE STATUTE IS 
WHOLLY UNAMBIGUOUS AN_f? THAT THE CIRCUMSTANCES OF TH IS CASE PRE
CLUDE ANY FINDING OTHER THAN THAT MADE BY THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 4 t 1975 IS .AFFIRMED, 

-s 3 -
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WCB CASE NO. 75-1434 1976JANUARY 15,

CHARLES TLUSTY, CLAIMANT
GORDON H. PRICE, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Rev 1E ED BY BOARD MEMBERS  ILSON AND MOORE.
Claim nT requests bo rd review of the referee s ORDER  HICH

AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S
CLAIM.

Cla IMANT  AS INJURED ON MARCH 9 , 1 97 5  HEN HE  AS  ORKING
AS A RESERVE POLICEMAN FOR THE CITY OF MOLALLA, THE FUND MOVED
FOR DISMISSAL ON THE GROUNDS OF LACK OF JURISDICTION, I. E, , THERE
 AS NO SHO ING THAT CLAIMANT  AS A  ORKMAN AT THE TIME HE  AS
INJURED AND THE BOARD HAD NOT FOLLO ED ITS O N RULES, HAVING FAILED
TO HAVE THE CITY OF MOLALLA DECLARED A SUBJECT NONCOMPLYING EMPLOYER.

The EVIDENCE INDICATES THAT CLAIMANT HAD  ORKED AS A RESERVE
PATROLMAN FOR THE CITY OF MOLALLA FOR SOME 2 0 YEARS AND AS SUCH
 AS REQUIRED TO SPEND A MINIMUM OF FIVE HOURS EACH MONTH RIDING
 ITH A REGULAR CITY PATROLMAN IN ORDER TO QUALIFY AS A SUBSTITUTE
PATROLMAN. CLAIMANT HAD NOT BEEN PAID AS A SUBSTITUTE PATROLMAN
SINCE SOME TIME IN 1 973. HE DID RECEIVE PAY FOR SIX HOURS ON JANU
ARY 29 , 1 975 BUT THERE  AS NO EVIDENCE TO SHO THAT THIS  AS FOR
SERVICE AS A SUBSTITUTE PATROLMAN.

There was u disputed evide ce that the city of molalla had

NOT COMPLIED  ITH THE PROVISIONS OF ORS 6 5 6.03 1 UNTIL AFTER CLAIM
ANT HAD BEEN INJURED ON MARCH 9 , 1 9 75 . THE INJURY OCCURRED  HILE
CLAIMANT  AS RIDING  ITH A REGULAR PATROLMAN AS A RESERVE DURING
THE FIVE HOUR MONTHLY TRAINING PERIOD. SUBSEQUENTLY, THE CITY OF
MOLALLA DID COMPLY  ITH THE ELECTION PROVIDED BY THE STATUTE.

Claima t co te ds he was a workma a d as such was covered

BECAUSE HE KEPT HIMSELF QUALIFIED AS A SUBSTITUTE POLICEMAN BUT
THE EVIDENCE INDICATES HE  AS NOT PAID AS A SUBSTITUTE POLICEMAN
DURING ANY TIME IN 1974 OR 1975.

The REFEREE CONCLUDED THAT UNDER THE PROVISIONS OF ORS 6 5 6.03 1
(2) CLAIMANT COULD NOT BE CONSIDERED AS A  ORKMAN UNTIL THE MUNI
CIPALITY HAD FILED AN ELECTION TO HAVE HIM CONSIDERED AS A SUBJECT
 ORKMAN FOR THE PURPOSES OF ORS 6 5 6 . 00 1 TO 656.794. THE CITY OF
MOLALLA HAD NOT FILED THIS ELECTION AT THE TIME OF THE INJURY,
THEREFORE, CLAIMANT COULD NOT BE CONSIDERED AS A  ORKMAN AND THE
DENIAL  AS PROPER.

The BOARD, ON DE NOVO REVIE , FINDS THAT THE STATUTE IS

 HOLLY UNAMBIGUOUS AND THAT THE CIRCUMSTANCES OF THIS CASE PRE
CLUDE ANY FINDING OTHER THAN THAT MADE BY THE REFEREE.

ORDER

Th ord r of th r f r  dat d august 4, 1975 is affirm d.
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WCB CASE NOo 75-817 

HERBERT FULLER, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS 0 

ROGER WARREN, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 15, 1976 

REVIEWED BY COMMISSIONERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE DETERMINATION ORDER MAILED JANUARY 2 0 1 I 9 7 5 1 AWARD

ING CLAIMANT 32 DEGREES FOR 1 0 PER CENT UNSCHEDULED NECK AND LEFT 

SHOULDER INJURY• 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON NOVEMBER 14 1 t 9 7 3 

WHILE SORTING WOOD IN AN EDGER 0 CLAIMANT WAS SEEN BY DR 0 KEIZER 

AND WAS OFF WORK FOR APPROXIMATELY TWO MONTHS 0 DR 0 KEIZER' S 

DIAGNOSIS WAS A MILD CERVICAL SPRAIN AND A MILD SPRAIN OF THE TEM

POROMADIBULAR JOINTS, BILATERALLY. CLAIMANT WAS ALSO SEEN BY 

DR 0 SMITH WHO MADE A DIAGNOSIS OF CERVICAL STRAIN WITH PERSISTING 

DISABILITY 0 

_j 

CLAIMANT WAS RELEASED TO RETURN TO WORK ON JANUARY 1 4, 1 974 

AND THEREAFTER THE DETERMINATION ORDER WAS ISSUED• 

CLAIMANT WAS TRANSFERRED TO THE POSITION OF STACK-DRIVER 

UPON HIS RETURN TO WORK AND HE WAS ABLE TO DO THIS WORK WITHOUT 

ANY DIFFICULTY AL THOUGH HE ALLEGES NECK FATIGUE, PAR Tl CU LARLY 

FOLLOWING THE WORK DAY. 

THE REFEREE FOUND THAT PAIN AND FATIGUE, BY AND OF THEMSELVES, 

ARE NOT COMPENSABLE UNLESS DI SABLI NG 0 THERE WAS NO TESTIMONY 

OFFERED BY CLAIMANT AS TO WHETHER OR NOT HE COULD CONTINUE TO PER

FORM THE JOB HE WAS DOING AT THE TIME OF INJURY NOR WAS THERE ANY 
EVIDENCE THAT CLAIMANT'S EARNING CAPACITY HAD BEEN IMPAIRED IN ANY 
WAY 0 THE REFEREE CONCLUDED THERE WAS NO BASIS FOR INCREASING THE 
AWARD WHICH CLAIMANT HAD RECEIVED BY THE DETERMINATION ORDER 

MAILED JANUARY 2 0, t 9J 5 • 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THERE IS SOME EVI

DENCE IN THE RECORD THAT CLAIMANT'S EARNING CAPACITY HAS BEEN 

DIMINISHED, ALTHOUGH NOT SUBSTANTIALLY• THE DIMUNITION OF CLAIM

ANT'S EARNING CAPACITY AS A RESULT OF THE INDUSTRIAL INJURY DOES 

JUSTIFY THE AWARD OF IO PER CENT UNSCHEDULED DISABILITY, 

ORDER 

THE ORDER OF THE REFEREE DATED MAY 23, 1 975, AS MODIFIED BY 

THE COMMENTS MADE BY THE BOARD ON ITS DE NOVO REVIEW, IS AFFIRMED • 

. -54-

WCB CASE NO. 75-817 JANUARY 15, 1976

HERBERT FULLER, CLAIMANT
POZZl,  ILSON AND ATCHISON,
cl im nt s ATTYS,

ROGER  ARREN, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT

Reviewed by commissio ers wilso a d moore.

Claima t requests board review of the referee

AFFIRMED THE DETERMINATION ORDER MAILED JANUARY 20,
ING CLAIMANT 32 DEGREES FOR 1 0 PER CENT UNSCHEDULED
SHOULDER INJURY,

Cl im nt sust ined  compens ble injury on November 14, 1973
 HILE SORTING  OOD IN AN EDGER, CLAIMANT  AS SEEN BY DR, KEIZER
AND  AS OFF  ORK FOR APPROXIMATELY T O MONTHS, DR. KEIZER1 S
DIAGNOSIS  AS A MILD CERVICAL SPRAIN AND A MILD SPRAIN OF THE TEM-
POROMADIBULAR JOINTS, BILATERALLY. CLAIMANT  AS ALSO SEEN BY
DR. SMITH  HO MADE A DIAGNOSIS OF CERVICAL STRAIN  ITH PERSISTING
DISABILITY.

_/
Claima t was released to retur to work o Ja uary 1 4 , 1974

AND THEREAFTER THE DETERMINATION ORDER  AS ISSUED.

Claima t was tra sferred to the positio of stack driver

UPON HIS RETURN TO  ORK AND HE  AS ABLE TO DO THIS  ORK  ITHOUT
ANY DIFFICULTY ALTHOUGH HE ALLEGES NECK FATIGUE, PARTICULARLY
FOLLO ING THE  ORK DAY.

The referee fou d that pai a d fatigue, by a d of themselves,
ARE NOT COMPENSABLE UNLESS DISABLING. THERE  AS NO TESTIMONY
OFFERED BY CLAIMANT AS TO  HETHER OR NOT HE COULD CONTINUE TO PER
FORM THE JOB HE  AS DOING AT THE TIME OF INJURY NOR  AS THERE ANY
EVIDENCE THAT CLAIMANT'S EARNING CAPACITY HAD BEEN IMPAIRED IN ANY
 AY. THE REFEREE CONCLUDED THERE  AS NO BASIS FOR INCREASING THE
A ARD  HICH CLAIMANT HAD RECEIVED BY THE DETERMINATION ORDER
MAILED JANUARY 2 0 , 19,7 5.

The board, o de  ovo review, fi ds that there is some evi
de ce i the record that claima t's ear i g capacity has bee 

dimi ished, although  ot substa tially, the dimu itio of claim
 nt s EARNING CAPACITY AS A RESULT OF THE INDUSTRIAL INJURY DOES
JUSTIFY THE A ARD OF 1 0 PER CENT UNSCHEDULED DISABILITY,

ORDER
The order of the referee dated may 23 , 1975, as modified by

THE COMMENTS MADE BY THE BOARD ON ITS DE NOVO REVIE , IS AFFIRMED.

S ORDER  H ICH
1 9 7 5 , A ARD-
NECK AND LEFT
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CA~E NO •. 74-:--~·879 

DARRELL P. SMITH, CLAIMANT:·:. 
POZZI, WILSON AND ATCHISON, . 

CLAI MANTY s ATTYS. 
JONES, LANG 1 KLEIN, WOLF AND SMITH, 

-DEFENSE ATTYs.-

REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 15, 1976 

REVIEWED BY BOARD MEMBERS .WILSON AND MOORE• 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREEY s ORDER 
WHICH AFFIRMED THE DETERMINATION ORDER MAILED OCTOBER 17 1 1974 
WHEREBY CLAIMANT WAS GRANTED 8 0 DEGREES FOR 2 5 PER CENT UNSCHED
ULED RIGHT SHOULDER DISABILITY. 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS RIGHT SHOULDER 
WHILE LIFTING HEAVY METAL SHIMS ON HIS JOB AS A PILEBUCK ON MARCH 4 0 

197 3 • CLAIMANT BROKE A TENDON IN HIS RIGHT SHOULDER FOR WHICH HE 
HAD CORRECTIVE SURGERY• HE. HAS REGAINED NEARLY FULL USE OF HIS 
RIGHT ARM AND SHOULDER EXCEPT HE CANNOT WORK WITH HIS ARM RAISED 

OVER THE SHOULDER LEVEL• THiS RESTRICTION PRECLUDES HIM FROM AP
PLYING FOR PILE DRIVING JOBS AND ALSO RESTRICTS HIS EMPLOYMENT OP
PORTUNITIES AS A CARPENTER, A SKILL HE HAD PRIOR TO HIS INJURY• 

THE REFEREE FOUND THAT CLAIMANT WAS WELL MOTIVATED, THAT 
HE HAD AN INTERESTING AND VARIED BACKGROUND• HE HAS A HIGH SCHOOL 
DIPLOMA, HAS SCHOOLING BEYOND THAT LEVEL IN REAL. ESTATE LAW AND 
SEWAGE TREATMENT AND AT THE PRESENT TIME IS ENROLLED UNDER THE 
AUSPICES OF THE DIVISION OF VOCATIONAL REHABILITATION IN A PROGRAM 
STUDYING TO BE A JUNIOR ACCOUNTANT, ALTHOUGH CLAIMANT STATES HE 
DOES NOT PLAN TO BECOME AN ACCOUNTANT• 

THE REFEREE CONCLUDED THAT THE RESTRICTED USE OF CLAIMANT• S 
RIGHT ARM DID NOT RESULT FROM IMPAIRMENT lN THE ARM 1 BUT RATHER 
FROM IMPAIRMENT IN THE SHOULDER WHE~E THE DISABILITY TRULY LIES, 
AND THAT THAT AREA BEING UNSCHEDULED THE- DISABILITY HAD TO BE MEA
SURED BY LOSS OF EARNING CAPACITY. _ HE FURTHER CONCLUDED THAT, 

AFTER CONSIDERING CLAIMANT• S AGE, EDUCATION, TRAINING AND GENERAL 
PHYSICAL AND MENTAL CAPACITY AND ADAPTABILITY, FACTORS WHICH CLAIM

ANT PASSED WITH HIGH MARKS IN THE OPINION OF THE REFEREE, THE AWARD 
OF 25 PER CENT ADEQUATELY COMPENSATED CLAIMANT• 

THE BOARD, ON DE NOVO REVIEW, DOES NOT FEEL THAT THE RESTRIC
TION IN CLAIMANT• S RIGHT ARM RESULTS FROM IMPAIRMENT IN THE SHOUL- -
DER BUT RATHER THAT IT RESULTS FROM IMPAIRMENT IN THE RIGHT ARM 
ITSELF AND 0 THEREFORE, CLAIMANT JS ENTITLED TO A SEPARATE AWARD 

FOR THIS SCHEDULED DISABILITY, BASED ON LOSS OF FUNCTION. 

THE BOARD ALSO FINDS THAT, DESPITE CLAIMANTY S INTERESTING 
AND VARIED BACKGROUND 1 THE FACT THAT HE IS UNABLE TO RETURN TO HIS 
FORMER JOB AS A PILEBUCK AND HAS SEVERE LIMITATIONS ON HIS EMPLOY
ABILITY AS A CARPE NTER 1 HE HAS SUSTAINED A SUBSTANTIAL LOSS OF 
EARNING CAPACITY. THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED 
TO AN AWARD OF 2 0 PER CENT SCHEDULED RIGHT ARM DISABILITY ANO AN 

AWARD OF 3 5 PER CENT FOR HIS UNSCHEDULED RIGHT SHOULDER DI SABILITY 0 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 30 1 1975 IS MODIFIED 0 

-5 5 -

1976

DARRELL P. SMITH, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT S ATTYS.

JONES, LANG, KLEIN,  OLF AND SMITH,
DEFEN E ATTY .

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee’s order

 HICH AFFIRMED THE DETERMINATION ORDER MAILED OCTOBER 17, 1974
 HEREBY CLAIMANT  AS GRANTED 80 DEGREES FOR 25 PER CENT UNSCHED
ULED RIGHT SHOULDER DISABILITY.

Cl im nt suffered  compens ble injury to his right shoulder

while lifting he vy met l shims on his job  s  pilebuck ON MARCH 4 ,
1 9 73 . CLAIMANT BROKE A TENDON IN HIS RIGHT SHOULDER FOR  HICH HE
HAD CORRECTIVE SURGERY. HE. HAS REGAINED NEARLY FULL USE OF HIS
RIGHT ARM AND SHOULDER EXCEPT HE CANNOT  ORK  ITH HIS ARM RAISED
OVER THE SHOULDER LEVEL. THIS RESTRICTION PRECLUDES HIM FROM AP
PLYING FOR PILE DRIVING JOBS AND ALSO RESTRICTS HIS EMPLOYMENT OP
PORTUNITIES AS A CARPENTER, A SKILL HE HAD PRIOR TO HIS INJURY.

The referee fou d that claima t was well motivated, that
HE HAD AN INTERESTING AND VARIED BACKGROUND. HE HAS A HIGH SCHOOL
DIPLOMA, HAS SCHOOLING BEYOND THAT LEVEL IN REAL ESTATE LA AND
SE AGE TREATMENT AND AT THE PRESENT TIME IS ENROLLED UNDER THE
AUSPICES OF THE DIVISION OF VOCATIONAL REHABILITATION IN A PROGRAM
STUDYING TO BE A JUNIOR ACCOUNTANT, ALTHOUGH CLAIMANT STATES HE
DOES NOT PLAN TO BECOME AN ACCOUNTANT.

The referee co cluded that the restricted use of claima t’s
RIGHT ARM did NOT RESULT FROM IMPAIRMENT IN THE ARM, BUT RATHER
FROM IMPAIRMENT IN THE SHOULDER  HERE THE DISABILITY TRULY LIES,
AND THAT THAT AREA BEING UNSCHEDULED THE DISABILITY HAD TO BE MEA
SURED BY LOSS OF EARNING CAPACITY. HE FURTHER CONCLUDED THAT,
AFTER CONSIDERING CLAIMANT S AGE, EDUCATION, TRAINING AND GENERAL
PHYSICAL AND MENTAL CAPACITY AND ADAPTABILITY, FACTORS  HICH CLAIM
ANT PASSED  ITH HIGH MARKS IN THE OPINION OF THE REFEREE, THE A ARD
OF 25 PER CENT ADEQUATELY COMPENSATED CLAIMANT.

The board, o de  ovo review, does  ot feel that the restric
tio i claima t’s right arm results from impairme t i the shoul

der BUT RATHER THAT IT RESULTS FROM IMPAIRMENT IN THE RIGHT ARM
ITSELF AND, THEREFORE, CLAIMANT IS ENTITLED TO A SEPARATE A ARD
FOR THIS SCHEDULED DISABILITY, BASED ON LOSS OF FUNCTION.

The BOARD ALSO FINDS THAT, DESPITE CLAIMANT S INTERESTING

AND VARIED BACKGROUND, THE FACT THAT HE IS UNABLE TO RETURN TO HIS
FORMER JOB AS A PILEBUCK AND HAS SEVERE LIMITATIONS ON HIS EMPLOY-
ABILITY AS A CARPENTER, HE HAS SUSTAINED A SUBSTANTIAL LOSS OF
EARNING CAPACITY. THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED
TO AN A ARD OF 2 0 PER CENT SCHEDULED RIGHT ARM DISABILITY AND AN
A ARD OF 3 5 PER CENT FOR HIS UNSCHEDULED RIGHT SHOULDER DISABILITY.

ORDER

WCB CASE NO. 74-3879 JANUARY 15,

The order of the referee dated june 30, 1975 is modified
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IS GRANTED 3 8 • 4 DEGREES OF A MAXIMUM OF 192 DEGREES 
FOR HIS SCHEDULED RIGHT ARM DISABILITY AND I 12 DEGREES OF A MAXI
MUM OF 3 2 0 DEGREES FOR HIS UNSCHEDULED RIGHT SHOULDER DISABILITY.· 
THESE AWARDS ARE IN LIEU OF AND NOT IN ADDITION TO THE AWARD GRANTED 
BY THE DETERMINATION ORDER MAILED OCTOBER 17 1 1974 • 

CLAIMANT• S COUNSEL IS .AWARDED AS A REASONABLE ATTORNEY• S 
FEE FOR HIS SERVICES IN CONNECTION W 1TH THIS BOARD REVIEW, 2 5 PER 
CENT OF THE INCREASED COMPENSATION GRANTED CLAIMANT BY TH IS ORDER 
ON REVIEW 1 PAYABLE THEREFROM AS PAID• 

SAIF CLAIM NO. HC 68845 

GERALDINE FOX MENDOZA, CLAIMANT 
_!;IUSS 1 LEICHNER, BARKER AND NESTING, 

CLAIMANT• S ATTYS9 

DEPT 9 OF JUSTICE, DEFENSE ATTY9 

OWN MOTION ORDER 

JANUARY 15, 1976 

CLAIMANT HAS PETITIONED THE WORKMEN'S COMPENSATION BOARD 
TO EXE RC I SE ITS OWN MOTION JU.RI SOICTION PURSUANT TO ORS 6 5 6 • 2 78 
AND CONSIDER WHETHER HER NEED FOR FURTHER MEDICAL CARE AND TREAT
MENT IS A RESULT OF HER COMPENSABLE INDUSTRIAL INJURY SUSTAINED 
APRIL 14 1 1967• 

A COPY OF THE REQUEST, TOGETHER WITH A REPORT FROM DR 8 

ROBERT G 8 MCKILLOP DATED OCTOBER 6 1 197 S, WAS FURNISHED TO THE 
STATE ACCIDENT INSURANCE FUND AND ALSO TO THE EMPLOYER, COLUMBIA 
SPORTSWEAR MFG. 1 INC. 

OAR a 3 -a 1 o < c) PROVIDES THAT 1F A REQUEST FOR BOARD• s owN 
MOTION JURISDICTION IS MADE BY THE CLAIMANT, THE STATE ACCIDENT 
INSURANCE FUND SHALL ACKNOWLEDGE RECEIPT AND ADVISE THE BOARD 
WITHIN 2 0 DAYS OF ITS POSITION, THE REQUEST WAS RECEIVED BY THE 
BOARD ON DECEMBER S, 19 7 S AND, PRESUMABLY, ON THE SAME DATE BY 
THE FUND 9 NO RESPONSE HAS BEEN MADE BY THE FUND TO CLAIMANT• S 
REQUEST• 

THEREFORE, BASED UPON THE MEDICAL INFORMATION SUBMITTED 
BY 0R 8 MCKILLOP, THE BOARD REMANDS CLAIMANT'S CLAIM TO THE 
STATE ACCIDENT INSURANCE FUND TO PROVIDE MEDICAL CARE AND TREAT
MENT AS RECOMMENDED BY DR 8 MCKILLOP AND TO PAV COMPENSATION, 
AS PROVIDED BY LAW, COMMENCING FEBRUARY 2 4 1 197 S AND UNTIL THE 
CLAIM IS CLOSED UNDER THE PROVISIONS OF ORS 656 8 278• 

CLAIMANT• S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE, 2 5 PER CENT OF THE COMPENSATION HEREBY ORDERED TO BE PAID 
CLAIMANT, PAYABLE THEREFROM AS PAID, NOT TO EXCEED 2 00 DOLLARS• 

-56 -

Claimant is grant d 38,4 d gr  s of a maximum of 192 d gr  s
FOR HIS SCHEDULED RIGHT ARM DISABILITY AND 1 12 DEGREES OF A MAXI
MUM OF 3 2 0 DEGREES FOR HIS UNSCHEDULED RIGHT SHOULDER DISABILITY.
THESE A ARDS ARE IN LIEU OF AND NOT IN ADDITION TO THE A ARD GRANTED
BY THE DETERMINATION ORDER MAILED OCTOBER 1 7 , 1 974 ,

Claima t*s cou sel is awarded as a reaso able attor ey s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , 25 PER
CENT OF THE INCREASED COMPENSATION GRANTED CLAIMANT BY THIS ORDER
ON REVIE , PAYABLE THEREFROM AS PAID,

SAIF CLAIM NO. HC 68845 JANUARY 15, 1976

GERALDINE FOX MENDOZA, CLAIMANT
BUSS, LEICHNER, BARKER AND NESTING,
CLAIMANT* S ATTYS.

DEPT, OF JUSTICE, DEFENSE ATTY.
O N MOTION ORDER

Claima t has petitio ed the workme s compe satio board

TO EXERCISE ITS O N MOTION JURISDICTION PURSUANT TO ORS 6 5 6,2 78
AND CONSIDER  HETHER HER NEED FOR FURTHER MEDICAL CARE AND TREAT
MENT IS A RESULT OF HER COMPENSABLE INDUSTRIAL INJURY SUSTAINED
APRIL 14,1967.

A COPY OF THE REQUEST, TOGETHER  ITH A REPORT FROM DR,
ROBERT G. MCKILLOP DATED OCTOBER 6 , 1 9 7 5 ,  AS FURNISHED TO THE
STATE ACCIDENT INSURANCE FUND AND ALSO TO THE EMPLOYER, COLUMBIA
SPORTS EAR MFG. , INC.

O r 8 3 -8 10(C) PROVIDES THAT IF A REQUEST FOR BOARD* S O N
MOTION JURISDICTION IS MADE BY THE CLAIMANT, THE STATE ACCIDENT
INSURANCE FUND SHALL ACKNO LEDGE RECEIPT AND ADVISE THE BOARD
 ITHIN 2 0 DAYS OF ITS POSITION. THE REQUEST  AS RECEIVED BY THE
BOARD ON DECEMBER 5 , 1 9 7 5 AND, PRESUMABLY, ON THE SAME DATE BY
THE FUND. NO RESPONSE HAS BEEN MADE BY THE FUND TO CLAIMANT S
REQUEST.

Therefore, based upo the medical i formatio submitted
BY DR. MCKILLOP, THE BOARD REMANDS CLAIMANT* S CLAIM TO THE
STATE ACCIDENT INSURANCE FUND TO PROVIDE MEDICAL CARE AND TREAT
MENT AS RECOMMENDED BY DR. MCKILLOP AND TO PAY COMPENSATION,
AS PROVIDED BY LA , COMMENCING FEBRUARY 24, 1975 AND UNTIL THE
CLAIM IS CLOSED UNDER THE PROVISIONS OF ORS 6 5 6 . 2 7 8 .

Claima t s cou sel is awarded as a reaso able attor ey s
FEE, 2 5 PER CENT OF THE COMPENSATION HEREBY ORDERED TO BE PAID
CLAIMANT, PAYABLE THEREFROM AS PAID, NOT TO EXCEED 2 0 0 DOLLARS.
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CLAIM NO. BB 100466 

GENEVIEVE E. REYNOLDS, CLAi,MANT 
DEPT0 OF JUSTICE, DEFENSE ATTYe 
RECONSIDERATION OF OWN MOTION ORDER 

JANUARY 15, 1976 

0N DECEMBER 8, 1975 0 THE BOARD ENTERED ITS OWN MOTION ORDER 
DIRECTING THE STATE ACCIDENT INSURANCE FUND TO MAKE ARRANGEMENTS 

FOR CLAIMANT TO BE EXAMINED AND EVALUATED AT THE DISABILITY PRE
VENTION DIVISION IN PORTLAND AND TO HAVE A PSYCHIATRIC EXAMINATION 
AND EVALUATION WHILE THERE 0 THE FUND WAS FURTHER DIRECTED TO PAY 

CLAIMANT'S ROUND TRIP TRANSPORTATION BETWEEN HER HOME IN MARYS

VILLE, WASHINGTON AND PORTLAND AND ALSO TO PAY TEMPORARY TOTAL 
DISABILITY COMPENSATION DURING THE PERIOD WHE WAS AT THE DISABILITY 

PREVENTION DIVISION• AT THAT TIME THE BOARD WAS UNADVISED AS TO 

WHETHER DR• QUAN HAD EXAMINED CLAIMANT.· 

0N DECEMBER 2 9 1 197 5 • THE BOARD WAS FURNISHED BY THE FUND 

COPIES OF REPORTS FROM DR 0 QUAN DATED MAY 22 • 1975 AND DR• NATHAN, 

DATED JU_LY 2-2 • 197 5 • TOGETHER WITH A REQUEST THAT THE BOARD .RECON
SIDER ITS OWN MOTION ORDER BASED UPON THE CONTENTS OF THESE 
REPORTS0 

DR 0 QUAN GAVE CLAIMANT A PSYCHIATRIC EXAMINATION ON MAY 22, 
197 5 AND 1 AS A RESULT THEREOF, STATED THAT, AT WORST 1 CLAIMANT 

MIGHT BE CONSIDERED TO HAVE A MILD PERSONALITY DISORDER - SHE DID 
NOT SHOW IMPAIRED FUNCTIONING DUE TO HER EMOTIONAL STATE AND HER 

ACTIVITIES REMAINED SOMEWHAT VARIED 0 HE COULD NOT 'CONCLUDE THAT 
THERE WAS ANY PSYCHIATRIC DISORDER, BY ITSELF OR WHICH WOULD ADD 

APPRECIABLY TO HER INJURED ARM 0 THAT WOULD PREVENT HER FROM WORK
ING0 1' HE FELT, HOWEVER, IT WAS HIGHLY IMPROBABLE THAT SHE WOULD 

RESUME WORKING• 

DR. NATHAN 0 AFTER BEING INFORMED OF THE RESULT OF DR 0 QUAN' S 
PSYCHIATRIC EXAMINATION OF CLAIMANT, WAS OF THE OPINION THAT CLAIM

ANT• S IMPAIRMENT REMAINED IN THE AREA OF 7 4 PER CENT OF THE UPPER 

EXTREMITV0 SHE HAS ALREADY RECEIVED AWARDS TOTALLING 1 00 PER 

CENT OF THE RIGHT FOREARM 0 

THE BOARD CONCLUDES, BASED UPON THESE REPORTS, PRIMARILY 
DR 0 QUAN' s, THAT CLAIMANT• S INABILITY TO RETURN TO WORK IS DUE TO 
FACTORS UNRELATED TO HER INDUSTRIAL INJURY AND 1 THEREFORE, NO 

l""URTHER EXAMINATIONS, PHYSICAL OR PSYCHIATRIC, OF THE CLAIMANT 
ARE NECESSARY0 

THE BOARD FURTHER CONCLUDES 1 UPON RECONSIDERATION 1 THAT 
ITS OWN MOTION ORDER ENTERED DECEMBER 8 • 197 5 SHOULD BE SET 
ASIDE 0 

·IT IS so ORDERED. 

-s 7-

SAIF CLAIM NO. BB 100466 JANUARY 15, 1976

GENEVIEVE E. REYNOLDS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
RECONSIDERATION OF O N MOTION ORDER

On DECEMBER 8 , 1 9 75 , THE BOARD ENTERED ITS O N MOTION ORDER
DIRECTING THE STATE ACCIDENT INSURANCE FUND TO MAKE ARRANGEMENTS
FOR CLAIMANT TO BE EXAMINED AND EVALUATED AT THE DISABILITY PRE
VENTION DIVISION IN PORTLAND AND TO HAVE A PSYCHIATRIC EXAMINATION
AND EVALUATION  HILE THERE. THE FUND  AS FURTHER DIRECTED TO PAY
CLAIMANT'S ROUND TRIP TRANSPORTATION BET EEN HER HOME IN MARYS
VILLE,  ASHINGTON AND PORTLAND AND ALSO TO PAY TEMPORARY TOTAL
DISABILITY COMPENSATION DURING THE PERIOD  HE  AS AT THE DISABILITY
PREVENTION DIVISION. AT THAT TIME THE BOARD  AS UNADVISED AS TO
 HETHER DR. QUAN HAD EXAMINED CLAIMANT.

On DECEMBER 29, 1 975, THE BOARD  AS FURNISHED BY THE FUND

COPIES OF REPORTS FROM DR. QUAN DATED MAY 2 2 , 1 97 5 AND DR. NATHAN,
DATED JULY 2 2 , 1 9 7 5 , TOGETHER  ITH A REQUEST THAT THE BOARD RECON
SIDER ITS O N MOTION ORDER BASED UPON THE CONTENTS OF THESE
REPORTS.

Dr. QUAN GAVE CLAIMANT A PSYCHIATRIC EXAMINATION ON MAY 22,
1 97 5 AND, AS A RESULT THEREOF, STATED THAT, AT  ORST, CLAIMANT
MIGHT BE CONSIDERED TO HAVE A MILD PERSONALITY DISORDER SHE DID
NOT SHO IMPAIRED FUNCTIONING DUE TO HER EMOTIONAL STATE AND HER
ACTIVITIES REMAINED SOME HAT VARIED. HE COULD NOT 'CONCLUDE THAT
THERE  AS ANY PSYCHIATRIC DISORDER, BY ITSELF OR  HICH  OULD ADD
APPRECIABLY TO HER INJURED ARM, THAT  OULD PREVENT HER FROM  ORK
ING. HE FELT, HO EVER, IT  AS HIGHLY IMPROBABLE THAT SHE  OULD
RESUME  ORKING,

Dr. NATHAN, AFTER BEING INFORMED OF THE RESULT OF DR. QUAN S
PSYCHIATRIC EXAMINATION OF CLAIMANT,  AS OF THE OPINION THAT CLAIM
ANT'S IMPAIRMENT REMAINED IN THE AREA OF 7 4 PER CENT OF THE UPPER
EXTREMITY. SHE HAS ALREADY RECEIVED A ARDS TOTALLING 100 PER
CENT OF THE RIGHT FOREARM.

Th board conclud s, bas d upon th s r ports, primarily
DR. QUAN* S, THAT CLAIMANT'S INABILITY TO RETURN TO  ORK IS DUE TO
FACTORS UNRELATED TO HER INDUSTRIAL INJURY AND, THEREFORE, NO
FURTHER EXAMINATIONS, PHYSICAL OR PSYCHIATRIC, OF THE CLAIMANT
ARE NECESSARY,

The board further co cludes, upo reco sideratio , that
ITS O N MOTION ORDER ENTERED DECEMBER 8 , 1 9 7 5 SHOULD BE SET
ASIDE.

It is so ordered.

-5 7-
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CASE NO. 74-3917 

RUDOLF E. ROTHAUGE, CLAIMANT 
BAILEY, DOBLIE AND BRUUN 1 

CLAI MANT 1 S ATTY Se 

DEPT, OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

. JANUARY 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE CLAIMANT REQUE s;s BOARD REVIEW OF THE REFEREE' s ORDER 
WHICH AFFIRMED THE DETERMINATION ORDERS OF OCTOBER 27 1 1972 AND 
OCTOBER 2 1 1 197 4 WHEREBY CLAIMANT WAS AWARDED A TOTAL OF 3 8 • 4 
DEGREES FOR 2 0 PER CENT LOSS OF THE RIGHT ARM, 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS RIGHT ARM ON 
JUNE 7 1 1 972, HIS CLAIM WAS ACCEPTED, CLOSED WITH NO AWARD OF 
PERMANENT DISABILITY, WAS REOPENED FOR MEDICAL CARE AND TREAT
MENT AND, ULTIMATELY AN AWARD OF 3 8 • 4 DEGREES FOR 2 0 PER CENT 
LOSS OF THE RIGHT ARM WAS RECEIVED BV A DETERMINATION ORDER MAILED 
OCTOBER 21 1 1 974, 

CLAIMANT HAS HAD PRIOR MEDICAL PROBLEMS, INCLUDING INVOLVE
MENT OF THE RIGHT ARM FROM OTHER INJURIES AND MEDICAL CONDITIONS 
NOT RELATED TO HIS INDUSTRIAL INJURY - HOWEVER, HE WORKED AS A 
CARPENTER WITHOUT ANY LIMITATION OF USE OF HIS RIGHT ARM FOR SEVERAL 
YEARS PRIOR TO THE JUNE 1972 'INJURY, CLAIMANT HAS BEEN A CARPENTER 
FOR 1 5 YEARS- HE CONTINUED TO WORK AFTER THE INJURY FOR SOME TIME 
BUT FINALLY HAD TO QUIT AND HAS BEEN UNABLE TO RETURN TO THIS WORK 
SINCE, 

THE REFEREE FOUND THAT THE MEDICAL EVIDENCE CLEARLY RE
FLECTED THAT CLAIMANT'S SUBJECTIVE COMPLAINTS WERE VERY DISPRO
PORTIONATE TO THE OBJECTIVE FINDINGS OF LOSS OF STRENGTH OR MOTION 
AND THERE WAS CONSIDERABLE 'FUNCTIONAL OVERLAY'• A PSYCHOLOGICAL 
CONSULTATION WAS SUGGESTED BECAUSE THE CLAIMANT'S REGULAR TREAT
ING PHYSICIAN WAS COMPLETELY MYSTIFIED AS TO THE ETIOLOGY OF CLAIM
ANT1 S CONTINUED SYMPTOMS OF A SEVERE NATURE FROM WHAT APPEARED 
TO BE A SIMPLE TRAUMATIC EPICONDYLITIS OF THE RIGHT ELBOW, 

DR, MICHAEL FLEMING, A CLINICAL PSYCHOLOGIST, STATED THAT 
CLAIMANT'S PSYCHOPHYSIOLOGICAL REACTIONS TO HIS DISABILITY WERE 
VERY PRONOUNCED, WITH SOMATIC COMPLAINTS AS THE MAJOR PREOCCU
PATION, CONCLUDING THAT THERE WAS A MODERATE PSYCHOPATHOLOGY 
WHICH WAS LARGELY ATTRIBUTABLE TO CLAIMANT 1 S INJURIES, HE FELT 
THERE WAS GOOD PROGNOSIS CONCERNING THESE PSYCHOLOGICAL PROBLEMS 
PROVIDED CLAIMANT COULD RECEIVE SOME RELIEF FROM HIS PAIN AND DIS
ABILITY, THE REFEREE FELT THAT THIS REPORT INDICATED THAT PSYCHO
SOMATIC COMPLAINTS CONSTITUTED PART OF CLAIMANT'S ARM COMPLAINTS, 

THE REFEREE FOUND THAT THE MEDICAL EVIDENCE IN TOTAL RE
FLECTED THAT 1 FROM A PURELY MEDICAL EVALUATION OF OBJECTIVE ORTHO
PEDIC FINDINGS, CLAIMANT'S PHYSICAL DISABILITY OF THE RIGHT ARM 
HAS BEEN FAIRLY EVALUATED BY THE AWARD OF PERMANENT PARTIAL DISA
BILITY GRANTED TO HIM - HOWEVER, IT WAS APPARENT THAT CLAIMANT DID 
HAVE CONTINUED COMPLAINTS OF SEVERE DISTRESS AND LOSS OF PHYSICAL 
FUNCTION TO THE RIGHT ARM WHICH ARE MUCH GREATER IN DEGREE, 

THE REFEREE CONCLUDED, BASED UPON THE NATURE OF CLAI MANT 1 S 
INDUSTRIAL INJURY, THAT IF ANY ADDITIONAL DISABILITY WAS TO BE 
AWARDED IT WOULD HAVE TO BE ON THE BASIS OF AN ESTABLISHED PSYCHO
PATHOLOGY MANIFESTED BY PSYCHOSOMATIC REACTIONS RE SUL TING FROM 

-58-

WCB CASE NO. 74-3917 JANUARY 19, 1976

RUDOLF E. ROTHAUGE, CLAIMANT
BAILEY, DOBLIE AND BRUUN,
CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee's order

 HICH AFFIRMED THE DETERMINATION ORDERS OF OCTOBER 27, 1 972 AND
OCTOBER 2 1 , 1 974  HEREBY CLAIMANT  AS A ARDED A TOTAL OF 3 8,4
DEGREES FOR 2 0 PER CENT LOSS OF THE RIGHT ARM.

Claima t sustai ed a compe sable i jury to his right arm o 

JUNE 7, 1972. HIS CLAIM  AS ACCEPTED, CLOSED  ITH NO A ARD OF
PERMANENT DISABILITY,  AS REOPENED FOR MEDICAL CARE AND TREAT
MENT AND, ULTIMATELY AN A ARD OF 38.4 DEGREES FOR 20 PER CENT
LOSS OF THE RIGHT ARM  AS RECEIVED BY A DETERMINATION ORDER MAILED
OCTOBER 2 1 , 1 9 74 .

Claima t has had prior medical problems, i cludi g i volve

ment OF THE RIGHT ARM FROM OTHER INJURIES AND MEDICAL CONDITIONS
NOT RELATED TO HIS INDUSTRIAL INJURY HO EVER, HE  ORKED AS A
CARPENTER  ITHOUT ANY LIMITATION OF USE OF HIS RIGHT ARM FOR SEVERAL
YEARS PRIOR TO THE JUNE 1 97 2 INJURY. CLAIMANT HAS BEEN A CARPENTER
FOR 1 5 YEARS- HE CONTINUED TO  ORK AFTER THE INJURY FOR SOME TIME
BUT FINALLY HAD TO QUIT AND HAS BEEN UNABLE TO RETURN TO THIS  ORK
SI NCE.

The REFEREE FOUND THAT THE MEDICAL EVIDENCE CLEARLY RE
FLECTED THAT CLAIMANT'S SUBJECTIVE COMPLAINTS  ERE VERY DISPRO
PORTIONATE TO THE OBJECTIVE FINDINGS OF LOSS OF STRENGTH OR MOTION
AND THERE  AS CONSIDERABLE 'FUNCTIONAL OVERLAY1. A PSYCHOLOGICAL
CONSULTATION  AS SUGGESTED BECAUSE THE CLAIMANT'S REGULAR TREAT
ING PHYSICIAN  AS COMPLETELY MYSTIFIED AS TO THE ETIOLOGY OF CLAIM
ANT* S CONTINUED SYMPTOMS OF A SEVERE NATURE FROM  HAT APPEARED
TO BE A SIMPLE TRAUMATIC EPICONDYLITIS OF THE RIGHT ELBO .

Dr. MICHAEL FLEMING, A CLINICAL PSYCHOLOGIST, STATED THAT
cl im nt s PSYCHOPHYSIOLOGICAL REACTIONS TO HIS DISABILITY  ERE
VERY PRONOUNCED,  ITH SOMATIC COMPLAINTS AS THE MAJOR PREOCCU
PATION, CONCLUDING THAT THERE  AS A MODERATE PSYCHOPATHOLOGY
 HICH  AS LARGELY ATTRIBUTABLE TO CLAIMANT'S INJURIES, HE FELT
THERE  AS GOOD PROGNOSIS CONCERNING THESE PSYCHOLOGICAL PROBLEMS
PROVIDED CLAIMANT COULD RECEIVE SOME RELIEF FROM HIS PAIN AND DIS
ABILITY. THE REFEREE FELT THAT THIS REPORT INDICATED THAT PSYCHO
SOMATIC COMPLAINTS CONSTITUTED PART OF CLAIMANT'S ARM COMPLAINTS.

The REFEREE FOUND THAT THE MEDICAL EVIDENCE IN TOTAL RE
FLECTED THAT, FROM A PURELY MEDICAL EVALUATION OF OBJECTIVE ORTHO
PEDIC FINDINGS, CLAIMANT'S PHYSICAL DISABILITY OF THE RIGHT ARM
HAS BEEN FAIRLY EVALUATED BY THE A ARD OF PERMANENT PARTIAL DISA
BILITY GRANTED TO HIM HO EVER, IT  AS APPARENT THAT CLAIMANT DID
HAVE CONTINUED COMPLAINTS OF SEVERE DISTRESS AND LOSS OF PHYSICAL
FUNCTION TO THE RIGHT ARM  HICH ARE MUCH GREATER IN DEGREE.

The REFEREE CONCLUDED, BASED UPON THE NATURE OF CLAIMANT'S

INDUSTRIAL INJURY, THAT IF ANY ADDITIONAL DISABILITY  AS TO BE
A ARDED IT  OULD HAVE TO BE ON THE BASIS OF AN ESTABLISHED PSYCHO
PATHOLOGY MANIFESTED BY PSYCHOSOMATIC REACTIONS RESULTING FROM
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IMPAIRMENT• HE FURTHER CONCLUDED THAT UPON FIRST READING 

THE PSYCHOLOGICAL EVALUATION REPORT MIGHT ESTABLISH SUCH PSYCHO
SOMATIC IMPAIRMENT IF THERE WERE NO CONTRADICTORY EVIDENCE, HOW
EVER, THERE WAS SUCH CONTRADICTORY EVIDENCE CONTAINED IN THE RE
PORT OF DR• CARLSON AND THE REPORT OF DR• VAN OSDELe THER"E WAS 
NOT A PREPONDERANCE OF EVIDENCE THAT CLAIMANT HAD ANY PERMANENT 
DISABILITY RESULTING FROM HIS PSYCHOSOMATIC CONDITIONS, THEREFORE 1 

CLAIMANT HAD NOT SUSTAINED HIS BURDEN OF PROOF TO ESTABLISH THAT 
HE IS ENTITLED TO A GREATER AWARD OF PERMANENT PARTIAL DISABILITY 
OF THE RIGHT ARM THAN THAT WHICH HE HAS PREVIOUSLY RECEIVED• 

THE BOARD 1 ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 8 1 197 5 JS AFFIRMED 0 

WCB CASE NO. 75-722 JANUARY 19, 1976 

RAYMOND SEYMOUR, CLAIMANT 
JONES 1 LANG 1 KLEIN 1 WOLF AND SMITH, 

CLAIMANT' s ATTYS. . 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 
DEFENSE ATTVS• 

REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST BY EMPLOYER 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S AMENDED 
ORDER WHICH REMANDED HIS CLAIM TO THE EMPLOYER TO BE SUBMITTED TO 
THE EVALUATION DIVISION OF THE BOARD FOR CLOSURE UNDER THE PROVI
SIONS OF ORS 6 5 6 • 2. 6 8 AND ALLOWED CLAIMANT'S ATTORNEY FEE PAYABLE 
BY THE EMPLOYER 0 CLAIMANT CONTENDS HE IS ENTITLED TO TEI\/IPORARY 
TOTAL DISABILITY COMPENSATION FROM JANUARY t 2. 1 1 975 LESS TIME WORKED 
UNTIL HIS CLAIM IS CLOSED• 

CLAIMANT WAS HIRED BV THE SALVATION ARMY AS A TRUCK DRIVER 0 

SOME TIME DURING THE MONTH OF SEPTEMBER 1974 1 CLAIMANT SUFFERED 
AN INJURY AND HE FILED A CLAIM WHICH DID NOT INDIC~TE THE SPECIFIC 
DATE OF INJURY BUT STATED THAT THE EM PLOVER FIRST HAD KNOWLEDGE_ OF 

THE INJURY ON SEPTEMBER 14 1 1974 • THE CLAIM WAS ACCEPTED AND 
TEMPORARY TOTAL DISABILITY COMPENSATION WAS PAID 0 CLAIMANT WAS 
TOTALLY DISABLED FROM SEPTEMBER 1 7, 1974 WITH A CHRONIC BACK 
STRAIN• 

DR• KRAVITZi CLAIMANT'S TREATING PHYSICIAN, ON OCTOBER 31 1 

19 7 4 RELEASED CLAIMANT TO EMPLOYMENT WHICH INVOLVED NO LIFTING 0 

ON NOVEMBER 18 1 1974 ~ REPORT WAS FILED WHICH INDICATED CLAIMANT 
WAS.MEDICALLY STATIONARY, HE HAD SUFFERED NO PERMANENT IMPAIRMENT 
AND HAD BEEN RELEASED/TO RETURN TO REGULAR EMPLOYMENT ON OCTOBER 

31 1 1974 - HOWEVER, DR• KRAVITZ ON JANUARY 9 1 1975 REPORTED CLAIM
ANT HAD NO PERMANENT IMPAIRMENT AND WAS RELEASED FOR REGULAR WORK 
AS OF DECEMBER 31, 1974 • NO EXPLANATION WAS OFFERED FOR THE CON
FLICT IN THE RELEASE OATES• 

THE DISABILITY PREVENTION DIVISION EVIDENTLY THOUGHT CLAIMANT 
HAD NOT BEEN RELEASED TO RETURN TO WORK BY DR• KRAVITZ 0 THE EVI

DENCE INDICATES THAT _WHEN DRe KRAVITZ ADVISED THE BOARD THAT WHEN 
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SUCH IMPAIRMENT. HE FURTHER CONCLUDED THAT UPON FIRST READING
THE PSYCHOLOGICAL EVALUATION REPORT MIGHT ESTABLISH SUCH PSYCHO
SOMATIC IMPAIRMENT IF THERE  ERE NO CONTRADICTORY EVIDENCE, HO 
EVER, THERE  AS SUCH CONTRADICTORY EVIDENCE CONTAINED IN THE RE
PORT OF DR. CARLSON AND THE REPORT OF DR, VAN OSDEL. THERE  AS
NOT A PREPONDERANCE OF EVIDENCE THAT CLAIMANT HAD ANY PERMANENT
DISABILITY RESULTING FROM HIS PSYCHOSOMATIC CONDITIONS, THEREFORE,
CLAIMANT HAD NOT SUSTAINED HIS BURDEN OF PROOF TO ESTABLISH THAT
HE IS ENTITLED TO A GREATER A ARD OF PERMANENT PARTIAL DISABILITY
OF THE RIGHT ARM THAN THAT  HICH HE HAS PREVIOUSLY RECEIVED.

Th board, on d novo r vi w, affirms th FINDINGS and CON
CLUSIONS OF THE REFEREE.

ORDER
Th ORDER OF THE REFEREE DATED AUGUST 8 , 1 9 7 5 IS AFFIRMED.

WCB CASE NO. 75-722 JANUARY 19, 1976

RAYMOND SEYMOUR, CLAIMANT
JONES, LANG, KLEIN,  OLF AND SMITH,
CLAIMANT1 S ATTYS.

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT
CROSS REQUEST BY EMPLOYER

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee s ame ded
ORDER  HICH REMANDED HIS CLAIM TO THE EMPLOYER TO BE SUBMITTED TO
THE EVALUATION DIVISION OF THE BOARD FOR CLOSURE UNDER THE PROVI
SIONS OF ORS 6 5 6.2 6 8 AND ALLO ED CLAIMANT S ATTORNEY FEE PAYABLE
BY THE EMPLOYER. CLAIMANT CONTENDS HE IS ENTITLED TO TEMPORARY
TOTAL DISABILITY COMPENSATION FROM JANUARY 1 2 , 1 97 5 LESS TIME  ORKED
UNTIL HIS CLAIM IS CLOSED.

Claima t was hired by the salvatio army as a truck driver.
SOME TIME DURING THE MONTH OF SEPTEMBER 1 9 74 , CLAIMANT SUFFERED
AN INJURY AND HE FILED A CLAIM  HICH DID NOT INDICATE THE SPECIFIC
DATE OF INJURY BUT STATED THAT THE EMPLOYER FIRST HAD KNO LEDGE OF
THE INJURY ON SEPTEMBER 1 4 , 1 974 . THE CLAIM  AS ACCEPTED AND
TEMPORARY TOTAL DISABILITY COMPENSATION  AS PAID. CLAIMANT  AS
TOTALLY DISABLED FROM SEPTEMBER 1 7 , 1 9 74  ITH A CHRONIC BACK
STRAIN.

Dr. KRAVITZ, CLAIMANT S TREATING PHYSICIAN, ON OCTOBER 31,
1 9 74 RELEASED CLAIMANT TO EMPLOYMENT  HICH INVOLVED NO LIFTING.
ON NOVEMBER 1 8 , 1 9 74 £ REPORT  AS FILED  HICH INDICATED CLAIMANT
 AS MEDICALLY STATIONARY, HE HAD SUFFERED NO PERMANENT IMPAIRMENT
AND HAD BEEN RE LEASE D ,,TO RETURN TO REGULAR EMPLOYMENT ON OCTOBER
3 1 , 1 9 74 HO EVER, DR. KRAVITZ ON JANUARY 9 , 1 97 5 REPORTED CLAIM
ANT HAD NO PERMANENT IMPAIRMENT AND  AS RELEASED FOR REGULAR  ORK
AS OF DECEMBER 3 1 , 1 9 74 . NO EXPLANATION  AS OFFERED FOR THE CON
FLICT IN THE RELEASE DATES,

The dis bility prevention DIVISION EVIDENTLY THOUGHT cl im nt
HAD NOT been RELEASED TO RETURN TO  ORK BY DR. KRAVITZ. THE EVI
DENCE INDICATES THAT  HEN DR. KRAVITZ ADVISED THE BOARD THAT  HEN
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HAD RELEASED CLAIMANT FOR WORK BY HIS RE PORT OF JANUARY 9, 197 S, 
IT WAS FOR LIMITED OR MODIFIED EMPLOYMENT• A NOTE FROM THE PERMA
NENTE CLINIC INDICATES THAT CLAIMANT WAS TOTALLY DISABLED FROM SEP
TEMBER 1 6, 1 9 7 4 TO JANUARY 1 , 1 9 7 5 • 

THE REFEREE FOUND THAT CLAIMANT RETURNED TO WORK FOR THE 
SALVATION ARMY ON JANUARY 13 0 1975, THAT THE CARRIER HAD PAID CLAIM
ANT TEMPORARY TOTAL DISABILITY COMPENSATION THROUGH JANUARY 12, 

197 5 • ALTHOUGH THE CLAIMANT CONTE NOS THAT WHEN HE RETURNED TO 

WORK HE RETURNED TO A LIGHTER TYPE OF JOB SORTING CLOTHING, THE 
REFEREE FOUND THAT CLAIMANT RETURNED TO THIS JOB ON AN 8 HOUR BA-

SIS AND THAT IT SHOULD BE CONSTRUED AS REGULAR EMPLOYMENT - FURTHER

MORE, NOT ONLY DID CLAIMANT ACTUALLY RETURN TO REGULAR EMPLOYMENT 
BUT HIS ATTE NOi NG PHYSIC IAN APPROVED SUCH RETURN TO REGULAR EMPLOY

MENT. 

THE REFEREE CONCLUDED THAT THE CRITERIA WAS WHETHER OR NOT 
CLAIMANT WAS ABLE TO RETURN TO WORK FULL Tl ME ON JANUARY 1 2, 197 5 
AND THAT THE PREPONDERANCE OF EVIDENCE WAS THAT CLAIMANT WAS ABL'E 

TO RETURN TO FULL TIME WORK ON THAT DATE, THEREFORE, THERE WAS 
NOT A UNILATERAL TERMINATION OF TEMPORARY TOTAL DISABILITY PAYMENTS 

BY THE CARRI ER• 

THE REFEREE FOUND NO EV !DENCE TO INDICATE THAT CLAIMANT'S 
CONDITION HAD EVER BEEN FOUND TO BE MEDICALLY STATIONARY AND HE 
REMANDED THE CLAIM TO THE EMPLOYER FOR CLOSURE PURSUANT TO ORS 

6 5 6 • 2 6 8 • THE RE FE REE FURTHER FOUND THAT THE DELAY BY THE CARRIER 
IN PROVIDING FOR AN ORTHOPEDIC EXAMINATION OF CLAIMANT AFTER BEING 

SO REQUESTED BY THE EVALUATION DIVISION MUST BE CONSTRUED AS A 
FAILURE TO TIMELY PROCESS THE CLAIM UNDER THE PROVISIONS OF ORS 

656.268 AND, THEREFORE, THE FAILURE JUSTIFIED THE IMPOSITION OF 

PENALTIES AND ATTORNEY'S FEES - HOWEVER, INASMUCH AS CLAIMANT 
WAS NOT ENTITLED TO ANY TEMPORARY TOTAL DISABILITY PAYMENTS, 
THERE WAS NO BASE UPON WHICH TO ASSESS A PENALTY• ATTORNEY'S 

FEES UNDER THE PROVISIONS OF ORS 656 0 382 WERE ALLOWED• 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE• THE CLAIMANT CONT EN OS HE HAD NOT BEEN 
RELEASED BY HIS DOCTOR TO RETURN TO HIS ( UNDERSCORED) REGULAR 

EMPLOYMENT, I eEo, TRUCK DRIVING• THE COURT OF APPEALS IN JACKSON 

V• SAIF (UNDERSCORED), 7 OR APP 109 t HOLDS THAT TEMPORARY TOTAL 
DISABILITY PAYMENTS ORDINARILY CONTINUE UNTIL THE WORKMAN RETURNS 
TO REGULAR WORK, IS RELEASED BY HIS DOCTOR TO RETURN TO REGULAR 

WORK, OR THERE HAS BEEN A DETERMINATION THAT THE WORKMAN'S CON-

DITION IS MEDICALLY STATIONARY UNDER ORS 6 5 6 • 2 6 8 • IT IS NOT NECES-
SARY, IN THE BOARD'S OPINION, THAT THE WORKMAN RETURN TO HIS 
FORMER ( UNDERSCORED) WORK ON A REGULAR BASIS OR THAT HE BE RE

LEASED BY HIS DOCTOR TO RETURN TO HIS FORMER ( UNDERSCORED) WORK 

ON A REGULAR BASIS - IT IS SUFFICIENT IF HE RETURNS TO REGULAR WORK 

OF ANY NATURE OR IS RELEASED BY HIS DOCTOR TO RETURN TO REGULAR 
WORK OF ANY NATURE• 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 1 0, 197 5, AS AMENDED BY 
THE ORDER DATED JUNE 24 t 1 975, IS AFFIRMED• 

I 
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HE HAD RELEASED CLAIMANT FOR  ORK BY HIS REPORT OF JANUARY 9 , 1 975 ,
IT  AS FOR LIMITED OR MODIFIED EMPLOYMENT, A NOTE FROM THE PERMA-
NENTE CLINIC INDICATES THAT CLAIMANT  AS TOTALLY DISABLED FROM SEP
TEMBER 16, 1974 TO JANUARY 1 , 1 9 7 5 .

THE REFEREE FOUND THAT CLAIMANT RETURNED TO  ORK FOR THE
SALVATION ARMY ON JANUARY 1 3 , 1 975 , THAT THE CARRIER HAD PAID CLAIM
ANT TEMPORARY TOTAL DISABILITY COMPENSATION THROUGH JANUARY 12,
1 97 5 . ALTHOUGH THE CLAIMANT CONTENDS THAT  HEN HE RETURNED TO
 ORK HE RETURNED TO A LIGHTER TYPE OF JOB SORTING CLOTHING, THE
REFEREE FOUND THAT CLAIMANT RETURNED TO THIS JOB ON AN 8 HOUR BA
SIS AND THAT IT SHOULD BE CONSTRUED AS REGULAR EMPLOYMENT FURTHER
MORE, NOT ONLY DID CLAIMANT ACTUALLY RETURN TO REGULAR EMPLOYMENT
BUT HIS ATTENDING PHYSICIAN APPROVED SUCH RETURN TO REGULAR EMPLOY
MENT.

The referee co cluded that the criteria was whether or  ot

CLAIMANT  AS ABLE TO RETURN TO  ORK FULL TIME ON JANUARY 12, 1975
AND THAT THE PREPONDERANCE OF EVIDENCE  AS THAT CLAIMANT  AS ABLE
TO RETURN TO FULL TIME  ORK ON THAT DATE, THEREFORE, THERE  AS
NOT A UNILATERAL TERMINATION OF TEMPORARY TOTAL DISABILITY PAYMENTS
BY THE CARRIER.

THE REFEREE FOUND NO EVIDENCE TO INDICATE THAT CLAIMANT* S
CONDITION HAD EVER BEEN FOUND TO BE MEDICALLY STATIONARY AND HE
REMANDED THE CLAIM TO THE EMPLOYER FOR CLOSURE PURSUANT TO ORS
656.268. THE REFEREE FURTHER FOUND THAT THE DELAY BY THE CARRIER
IN PROVIDING FOR AN ORTHOPEDIC EXAMINATION OF CLAIMANT AFTER BEING
SO REQUESTED BY THE EVALUATION DIVISION MUST BE CONSTRUED AS A
FAILURE TO TIMELY PROCESS THE CLAIM UNDER THE PROVISIONS OF ORS
6 56.26 8 AND, THEREFORE, THE FAILURE JUSTIFIED THE IMPOSITION OF
PENALTIES AND ATTORNEY* S FEES HO EVER, INASMUCH AS CLAIMANT
 AS NOT ENTITLED TO ANY TEMPORARY TOTAL DISABILITY PAYMENTS,
THERE  AS NO BASE UPON  HICH TO ASSESS A PENALTY. ATTORNEY'S
FEES UNDER THE PROVISIONS OF ORS 6 5 6.3 82  ERE ALLO ED.

The board, o de  ovo review, co curs with the fi di gs a d

CONCLUSIONS OF THE REFEREE. THE CLAIMANT CONTENDS HE HAD NOT BEEN
RELEASED BY HIS DOCTOR TO RETURN TO HIS (UNDERSCORED) REGULAR
EMPLOYMENT, I.E. , TRUCK DRIVING, THE COURT OF APPEALS IN JACKSON
V. SAIF (UNDERSCORED) , 7 OR APP 109, HOLDS THAT TEMPORARY TOTAL
DISABILITY PAYMENTS ORDINARILY CONTINUE UNTIL THE  ORKMAN RETURNS
TO REGULAR  ORK, IS RELEASED BY HIS DOCTOR TO RETURN TO REGULAR
 ORK, OR THERE HAS BEEN A DETERMINATION THAT THE  ORKMAN'S CON
DITION IS MEDICALLY STATIONARY UNDER ORS 6 56.2 6 8 . IT IS NOT NECES
SARY, IN THE BOARD'S OPINION, THAT THE  ORKMAN RETURN TO HIS
FORMER (UNDERSCORED)  ORK ON A REGULAR BASIS OR THAT HE BE RE
LEASED BY HIS DOCTOR TO RETURN TO HIS FORMER (UNDERSCORED)  ORK
ON A REGULAR BASIS IT IS SUFFICIENT IF HE RETURNS TO REGULAR  ORK
OF ANY NATURE OR IS RELEASED BY HIS DOCTOR TO RETURN TO REGULAR
 ORK OF ANY NATURE.

ORDER
THE

THE ORDER
ORDER
DATED

OF THE REFEREE
JUNE 2 4 , 1 975 ,

DATED JUNE 1 0 ,
IS AFFIRMED.

1 9 7 5 , AS AMENDED BY
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CASE NO. 74-4384 

NEIL wooo·s, CLAIMANT . 
EVOHL Fe MALAGON, C,LAIMANT 1 S ATTY0 

DEPTe OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW. BY SAIF 

J ANUARY 19, 1976 

• •,l•,' 

: :. 

REVIEWED BY. BOARD MEM~ER's WILSON AND ~OORE·e 

THE STATE AcciDENT INSURA~CE FU~D REQUESTS BO·A~D REVIEW OF 
THE REFEREE'S ORDER WHICH AWARDED .CLAIMANT 6 7 • 5 .DEGREES F.OR 4 5 
PER CENT .LOSS OF THE ,LEFT FOREARM - AFFIRM.ED THE. AW~RD OF 1 S DE

GREES FOR 10 PER CENT LOSS OF THE RIGHT FOREARM MADE,BY THE DETER
MINATION ORDER MAILED NOVEMBER 15 1 1974 - AWARDED CLAIMANT 4 8 
DEGREES FOR 15 PER CENT UNSCHEDULED DISABILITY -:- DIRECTED THE CLAIM
ANT BE PAID ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL.DISABILITY 
FOR THE PERIOD OF OCTOBER 1 0 0 197 4 TO APRIL 3 0 1 197 5 1 AND AWARDED 
CLAIMANT'S ATTORNEY A FEE OF 6 5 0 DOLLARS FOR HIS SERVICES WITH RE
GARD TO THE FUND'S CROSS APPEAL. AND AN ADDITIONAL FEE OF ·2 5 PER 
CENT OF THE INCREASED COMPENSATION GRANTED BY THE REFE;REE 1 S ORDER 

NOT TO EXCEED 8 5 0 DOLLARS• 

THE ISSUES BEFORE THE ~EFEREE WERE,-

( 1) WHETHER THE FUND'S CROSS APPEAL ON THE ISSUE, 
OF COMPENSABILITY WAS PROPER -

(2.) WHETHER CLAIMANT'S CARPAL TUNNEL SYNDROMES 
ARE COMPENSABLE AND WHICH PARTY HAS THE, BURDEN--OF , .. 
PROOF ON THE ISSUE -

( 3) WHETHER THE CLAIM WAS PREMATURE.LY CLOSED 
AND SHOULD BE REOPENED -

( 4) THE EXTENT OF CLAI MANT 1 S PERMANENT Dl;SABILITY 1 

SCHEDULED AND UNSCHEDULED 0 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON,NO~E~B~R-12 1 ·1973 
WHEN HE SLIPPED AND FELL FROM A TRACTOR 0 DR• HOCKE,Y DIAGNOSED A 
CERVICAL STRAIN AND RULED OUT A NEUROLOGICAL LESION - HE RECOMME·NDED 
CONSERVATIVE TRl!:ATMENT 0 CLAIMANT HAD BEEN ·TAKEN TO THE HOSP.ITAL 
SHORTLY AFTER HIS INJURY BY DR 0 PHETTEPLACE 0 HIS TREATING 'PHYSI-

CIAN, COMP.LAINING OF PAIN IN THE· BACK OF HIS HEAD A'ND NECK AND NUMB
NESS IN THE ARMS AND HANDS 0 AFTER CLAIMANT,WAS EllSCHARGED FROM 
THE HOSPITAL HE WAS AGAIN SEEN BY DR 0 HOCKEY WHO AT THAT TIME FELT 
CLAIMANT ALSO HAD A LOW BACK STRAIN RESULTING FROM HIS INJURY 9 

CLAIMANT ~£TURNED T.0 WORK AND WAS SE~~ ~~ BOTH DR 0 ~HETTE
PLACE AND DR 0 HOCKEY 0 ON· FEBRUARY 14 1 1974 ,, DR 0 HOCKEY FELT THAT 
CLAIMANT HAD MINIMAL PERMANENT PARTI.AL DISABILITY BUT, HE WAS STABLE 
AND HIS CLAIM COULD BE CLOSED 0 ON MARCH 2 5 0 .19.74 CLAIMANT WAS 
COMPLAINING OF CONTINUED DISCOMFORT IN THE NECK AND NUMBNESS AND 
PAIN IN HIS RIGHT ARM ANO ELBOW RADIATING INTO THE HAND ANO OR 0 

HOCKEY STATED THAT CLAIMANT HAD DEVELOPED AN EP.JCONDYLITIS ON THE 
R.IGHT ELBOW OR I TENNIS ELBOW'.• HE REFERRED:CL.AlMANT TO .DR 0 SCHROE
DER, AN ORTHOPEDIC SURGEON, WHO FELT CLAIMANT HAO A POSTERIOR 

CERVICAL STRAIN WHICH WAS GRADUALLY IMPROVING• HE ALSO BELIEVED 
THAT THE NUMBNESS_ IN THE MEDIAN NERVE DISTRIBUTIONS IN BOTH. HANDS 
SUGGESTED EITHER A CERVICAL INJURY ETIOLOGY OR POSSIBLY BILATERAL 

CARPAL TUNNEL SYNDROMES - HE REFERRED CLAIMANT TO OR 0 JONES FOR 
NEUROLOGICAL EXAMINATJON 11 BILATERAL CARPAL.:T.UNNEL SYNDROMES WERE 
FOUND BY DR 0 JONES, M,ORE MARKED ON THE RIGHT 0 · CLAIMANT :UNDERWENT 
A CARPAL TUNNEL RELEASE ON THE RIGHT IN MAY .1974 1 AND A CARPAL TUNNEL 
RELEASE ON THE LEFT IN JUNE 1974 • 
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WCB CASE NO, 74-4384 JANUARY 19, 1976

NEIL WOODS, CLAIMANT
EVOHL F, MALAGON, CLAIMANT* S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of
THE referee s ORDER WHICH AWARDED CLAIMANT 6 7,5 DEGREES FOR 4 5
PER CENT LOSS OF THE LEFT FOREARM AFFIRMED THE AWARD OF 1 5 DE
GREES FOR 10 PER CENT LOSS OF THE RIGHT FOREARM MADE BY THE DETER
MINATION ORDER MAILED NOVEMBER 1 5 , 1 9 74 AWARDED CLAIMANT 48
DEGREES FOR 15 PER CENT UNSCHEDULED DISABILITY DIRECTED THE CLAIM
ANT BE PAID ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DISABILITY
FOR THE PERIOD OF OCTOBER 1 0 , 1 974 TO APRIL 30, 1975, AND AWARDED
CLAIMANT'S ATTORNEY A FEE OF 6 5 0 DOLLARS FOR HIS SERVICES WITH RE
GARD TO THE FUND S CROSS APPEAL AND AN ADDITIONAL FEE OF 2 5 PER
CENT OF THE INCREASED COMPENSATION GRANTED BY THE REFEREE S ORDER
NOT TO EXCEED 8 5 0 DOLLARS,

The issues before the referee were .

( 1 ) WHETHER THE FUND* S CROSS APPEAL ON THE ISSUE-
OF COMPENSABILITY WAS PROPER

(2) WHETHER CLAIMANT S CARPAL TUNNEL SYNDROMES
ARE COMPENSABLE AND WHICH PARTY HAS THE BURDEN-OF
PROOF ON THE ISSUE

(3) WHETHER THE CLAIM WAS PREMATURELY CLOSED ,
AND SHOULD BE REOPENED

(4) THE EXTENT OF CLAIMANT S PERMANENT DISABILITY,
SCHEDULED AND UNSCHEDULED,

Claima t sustai ed a compe sable i jury o .November'i 2 , 1973
WHEN HE SLIPPED AND FELL FROM A TRACTOR, DR, HOCKEY DIAGNOSED A
CERVICAL STRAIN AND RULED OUT A NEUROLOGICAL LESION HE RECOMMENDED
CONSERVATIVE TREATMENT, CLAIMANT HAD BEEN TAKEN TO THE HOSPITAL
SHORTLY AFTER HIS INJURY BY DR, PHETTE PLACE, HIS TREATING PHYSI
CIAN, COMPLAINING OF PAIN IN THE BACK OF HIS HEAD AND NECK AND NUMB
NESS IN THE ARMS AND HANDS, AFTER CLAIMANT WAS DISCHARGED FROM
THE HOSPITAL HE WAS AGAIN SEEN BY DR, HOCKEY WHO AT THAT TIME FELT
CLAIMANT ALSO HAD A LOW BACK STRAIN RESULTING FROM HIS INJURY,

Claima t retur ed to work a d was see by both dr, phette

PLACE AND DR, HOCKEY, ON FEBRUARY 1 4 , 1 9 74 ,, DR, HOCKEY FELT THAT
CLAIMANT HAD MINIMAL PERMANENT PARTIAL DISABILITY BUT HE WAS STABLE
AND HIS CLAIM COULD BE CLOSED, ON MARCH 2 5 , 1 974 CLAIMANT WAS
COMPLAINING OF CONTINUED DISCOMFORT IN THE NECK AND NUMBNESS AND
PAIN IN HIS RIGHT ARM AND ELBOW RADIATING INTO THE HAND AND DR,
HOCKEY STATED THAT CLAIMANT HAD DEVELOPED AN EPICONDYLITIS ON THE
RIGHT ELBOW OR TENNIS ELBOW*, HE RE FE R RE D C LA I MANT TO DR. SCHROE
DER, AN ORTHOPEDIC SURGEON, WHO FELT CLAIMANT HAD A POSTERIOR
CERVICAL STRAIN WHICH WAS GRADUALLY IMPROVING, HE ALSO BELIEVED
THAT THE NUMBNESS IN THE MEDIAN NERVE DISTRIBUTIONS IN BOTH.HANDS
SUGGESTED EITHER A CERVICAL INJURY ETIOLOGY OR POSSIBLY BILATERAL
CARPAL TUNNEL SYNDROMES HE REFERRED CLAIMANT TO DR. JONES FOR
NEUROLOGICAL EXAMINATION. BILATERAL CARPAL TUNNEL SYNDROMES WERE
FOUND BY DR. JONES, MORE MARKED ON THE RIGHT. CLA IMA NT UNDE RW E NT
A CARPAL TUNNEL RELEASE ON THE RIGHT IN MAY .1 9 7 4 , AND A CARPAL TUNNEL
RELEASE ON THE LEFT IN JUNE 1 9 74 .
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HOCKEY 0 IN APRIL 1974 0 RE-PORTED, Tl;-IAT ALTHOUGH HE DIDN'.T 
FEEL THE SYMPTOMATOLOGY WAS RELATED TO•"THE ORIGINAL INJURY THERE 
WERE CASES WHERE NECK STRAINS HAD BEEN .ASSOCIATED_ WITH SUCH SYMP

TOMS AND SUGGESTED A CONSULTATION WITH _OR~ SCHROEDER• OR• SCHROE

DER FOUND CLAIMANT 0 ON SEPTEMBER 11 • 19174 • TO BE MEDICALLY STA
TIONARY0 STATING THAT CLAIMANT .CONTINUED TO HAVE MINOR RESIDUAL 
DIFFICULTY WITH HIS HANDS-AS WELL: AS HIS NECK 0 WEAKNESS IN HIS GRIP 
AND TENDERNESS IN BOTH PALMS ALL OF WHICH COULD CONTINUE• 

0N NOVEMBER- 1 5 0 1974. A DETERMINATION ORDER AWARDED CLAIMANT 
TEMPORARY TOTAL AND TEMPORARY PARTIAL DISABILITY COMPENSATION AND 
22• 5 DEGREES-FOR 15 PER CENT LOSS OF THE LEFT FOREARM AND 15 DEGREES 
FOR ·1 0 PER CENT OF THE· RIGHT FOREARM• THE CLAIMANT APPEALED AND 
THE FUND CROSS APPEALED REQUESTING .A HEARING ON THE ISSUE OF C<:>M
PENSABILITY OF CLAIMANT" S CARPAL TUNNEL SYNDROMES• 

DR. SCHROEDER FELT THAT THE CARPAL TUNNEL SYNDROMES. ALTHOUGH 
PERHAPS NOT DIRECTLY RELATED TO CLAIMANT'S BACK PROB LE M 0 APPEARED 

TO HAVE BECOME SYMPTOMATIC WITH THE DAY OF HIS ACCIDENT BUT HE 
STATED THAT THERE WAS NO ABSOLUTE ANSWER TO THE QUESTION OF CAUSAL 
RELATIONSHIP IN HIS OPINION• DR• HARWOOD 0 ON THE MEDICAL STAFF OF 
THE FUNi;:> 0 WAS OF THE OPINION THAT THE CARPAL TUNNEL SYNDROMES WERE 
NOT RELATED TO THE IN.JURY BECAUSE THERE WAS NO MENTION MADE AT THE 
TIME OF THE ACCIDl;:NT OF ANY INVOLVEMENT OF THE WRISTS AND BECAUSE 
THE CONDITION COULD HAVE BEEN THE RESULT OF EITHER DIABETES MELLI-
TIS OR HYPOTHYROIDISM• 

THE REFElfEE FOUND THAT UNDER THE PROVISIONS OF ORS·656•283(1) 
AND ORS 656e319 THE FUND HAD THE RIGHT WITHIN ONE YEAR TO REQUEST 
A HEARING OBJECTING TO THE DETERMINATION ORDER AND THAT HAVING DONE 
SO0 THE ISSUE OF COMPENSABILITV OF THE CLAIMANT" S CARPAL TUNNEL 
SYNDROMES WAS PROPERLY BEFORE HIM• 

WITH REf:i'PECT TO THE. COMPENSABILITY OF THE CARPAL TUNNEL SYN
DROMES0 THE REFEREE FOUND THAT THE MEDICAL EVIDENCE 0 ALONG WITH 
CLAIM..(NT" S CREDIBLE TESTIMONV0 PLUS THE FACT THAT PRIOR TO THE 
INDUSTRIAL INJURY CLAIMANT HAD NO .SYMPTOMS AND" IMMEDIATELY FOL
LOWING THE ACCIDENT HE COMPLAINED OF SYMPTOMS IN HIS HANDS ANO 
ARMS-0 INDICATED BY A PREPONDERANCE OF THE EVIDENCE "THAT CLAIMANT'S 
CARPAL TUNNEL SYNDROMES WERE CAUSALLY RELATED TO HIS INDUSTRIAL 
INJURY OF NOVEMBER 12 0 1973 AND WERE COMPENSABLE. HAVING SO 

FOUNDe IT WAS NOT NECESSARY TO MAKE A DECISION ON THE ISSUE OF WHO 
HAD -THE BURDEN OF PROVING COMPENSABILITYe 

0N THE ISSUE OF PREMATURE CLOSING AND REOPENING OF THE CLAIM 0 
THE REFEREE FOUND THAT ALTHOUGH DR• HOCKEY 0 ON FEBRUARY 14 0 1974• 
FELT THAT CLAIMANT'S CONDITION WAS STABLE AND HIS CLAIM SHOULD BE 
CLOSED 0 -WHEN HE SAW HIM AGAIN ON MARCH 25 0 1974 0 -CLAIMANT HAD THE 

ADDITIONAL NUMBNESS ANO PAIN IN HIS RIGHT ARM AND ELBOW AND HE· RE

FERRED HIM TO DR. SCHROEDER• DR 0 SCHROEDER 0 ON SEPTEMBER 11 t 1974, 
FOUND CLAIMANT" S CONDITiON TO BE MEDICALLY 'STATIONARY BUT ON DECEM
BER IO'~ 1974 HE WROTE THE FUND ASKING THAT THE. CLAIM BE REOPENED 0 
RECOMMENDING FURTHER TREATMENT 0 ON APRIL 3 0 t 197 5 t DR• SCHROEDER 
STATED HE HA� -NO FURTHER SURGICAL TR.EATMENT TO OFFER CLAIMANT AND 
RECOMMENDED A REPORT FROM DR • .JONES• DR• .JONES' REPORTS CONTAINED 
NO RECOMMENDATION FOR FURTHER TREATMENT AND THE RE WAS NO MEDICAL 
EVIDENCE REC OM MEND! NG OR SUGGESTING ANY FURTHER TREAT ME NT FOR 
CLAJMANTe 

THE RE FE REE CONCLUDED THAT CLAIMANT'S CONDITION WAS STATION
ARY AT THE Tl ME OF CLAIM CLOSURE SEPTEMBER 1 1 , 1 9 7 4 BUT THEREAFTER 
BECAME UNSTATIONARY WHEN DR 0 SCHROEDER REQUESTED THE CLAIM TO BE 
REOPENED I THEREFORE, CLAIMANT WAS ENTITLED TO PAY ME NT OF TEMPORARY 
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Dr. HOCKEY, IN APRIL 1974, REPORTED THAT ALTHOUGH HE DIDN'T
FEEL THE SYMPTOMATOLOGY  AS RELATED TO THE ORIGINAL INJURY THERE
 ERE CASES  HERE NECK STRAINS HAD BEEN ASSOCIATED  ITH SUCH SYMP
TOMS AND SUGGESTED A CONSULTATION  ITH DR, SCHROEDER. DR. SCHROE-
DER FOUND CLAIMANT, ON SEPTEMBER 11, 19*74, TO BE MEDICALLY STA
TIONARY, STATING THAT CLAIMANT CONTINUED TO HAVE MINOR RESIDUAL
DIFFICULTY  ITH HIS HANDS AS  ELL AS HIS NECK,  EAKNESS IN HIS GRIP
AND TENDERNESS IN BOTH PALMS ALL OF  HICH COULD CONTINUE.

On NOVEMBER 1 5 , 1 9 74 A DETERMINATION ORDER A ARDED CLAIMANT
TEMPORARY TOTAL AND TEMPORARY PARTIAL DISABILITY COMPENSATION AND
22.5 DEGREES FOR 15 PER CENT LOSS OF THE LEFT FOREARM AND 15 DEGREES
FOR 1 0 PER CENT OF THE RIGHT FOREARM. THE CLAIMANT APPEALED AND
THE FUND CROSS APPEALED REQUESTING A HEARING ON THE ISSUE OF COM
PENSABILITY OF CLAIMANT'S CARPAL TUNNEL SYNDROMES,

Dr* SCHROEDER FELT THAT THE CARPAL TUNNEL SYNDROMES, ALTHOUGH
PERHAPS NOT DIRECTLY RELATED TO CLAIMANT'S BACK PROBLEM, APPEARED
TO HAVE BECOME SYMPTOMATIC  ITH THE DAY OF HIS ACCIDENT BUT HE
STATED THAT THERE  AS NO ABSOLUTE ANS ER TO THE QUESTION OF CAUSAL
RELATIONSHIP IN HIS OPINION. DR. HAR OOD, ON THE MEDICAL STAFF OF
THE FUND,  AS OF THE OPINION THAT THE CARPAL TUNNEL SYNDROMES  ERE
NOT RELATED TO THE INJURY BECAUSE THERE  AS NO MENTION MADE AT THE
TIME OF THE ACCIDENT OF ANY INVOLVEMENT OF THE  RISTS AND BECAUSE
THE CONDITION COULD HAVE BEEN THE RESULT OF EITHER DIABETES MELLI
TIS OR HYPOTHYROIDISM.

Th REFEREE FOUND THAT UNDER THE PROVISIONS OF ORS 6 56,2 83 ( 1 )
AND ORS 6 56.3 1 9 THE FUND HAD THE RIGHT  ITHIN ONE YEAR TO REQUEST
A HEARING OBJECTING TO THE DETERMINATION ORDER AND THAT HAVING DONE
SO, THE ISSUE OF COMPENSABILITY OF THE CLAIMANT'S CARPAL TUNNEL
SYNDROMES  AS PROPERLY BEFORE HIM.

With r sp ct to th comp nsability of th carpal tunn l syn
drom s, THE REFEREE FOUND THAT THE MEDICAL EVIDENCE, ALONG  ITH
CLAIMANT'S CREDIBLE TESTIMONY, PLUS THE FACT THAT PRIOR TO THE
INDUSTRIAL INJURY CLAIMANT HAD NO SYMPTOMS AND IMMEDIATELY FOL
LO ING THE ACCIDENT HE COMPLAINED OF SYMPTOMS IN HIS HANDS AND
ARMS, INDICATED BY A PREPONDERANCE OF THE EVIDENCE THAT CLAIMANT'S
CARPAL TUNNEL SYNDROMES  ERE CAUSALLY RELATED TO HIS INDUSTRIAL
INJURY OF NOVEMBER 1 2 , 1 9 73 AND  ERE COMPENSABLE. HAVING SO
FOUND* IT  AS NOT NECESSARY TO MAKE A DECISION ON THE ISSUE OF  HO
HAD THE BURDEN OF PROVING COMPENSABILITY.

On THE ISSUE OF PREMATURE CLOSING AND REOPENING OF THE CLAIM,
THE REFEREE FOUND THAT ALTHOUGH DR. HOCKEY, ON FEBRUARY 14, 1974,
FELT THAT CLAIMANT'S CONDITION  AS STABLE AND HIS CLAIM SHOULD BE
CLOSED, - HEN HE SA HIM AGAI NON MARCH 25 , 1974, CLAI MANT HAD THE
ADDITIONAL NUMBNESS AND PAIN IN HIS RIGHT ARM AND ELBO AND HE RE
FERRED HIM TO DR. SCHROEDER. DR. SCHROEDER, ON SEPTEMBER 1 1 , 1 9 7 4 ,
FOUND CLAIMANT'S CONDITION TO BE MEDICALLY 'STATIONARY BUT ON DECEM
BER 10'; 1 9 74 HE  ROTE THE FUND ASKING THAT THE CLAIM BE REOPENED,
RECOMMENDING FURTHER TREATMENT. ON APRIL 3 0 , 1 9 7 5 , DR. SCHROEDER
STATED HE HAD NO FURTHER SURGICAL TREATMENT TO OFFER CLAIMANT AND
RECOMMENDED A REPORT FROM DR. JONES. DR. JONES1 REPORTS CONTAINED
NO RECOMMENDATION FOR FURTHER TREATMENT AND THERE  AS NO MEDICAL
EVIDENCE RECOMMENDING OR SUGGESTING ANY FURTHER TREATMENT FOR
CLAIMANT.

Th r f r  conclud d that claimant's condition was station
ary AT THE TIME OF CLAIM CLOSURE SEPTEMBER 1 1 , 1 974 BUT THEREAFTER
BECAME UNSTATIONARY  HEN DR, SCHROEDER REQUESTED THE CLAIM TO BE
REOPENED, THEREFORE, CLAIMANT  AS ENTITLED TO PAYMENT OF TEMPORARY
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DISABILITY COMPENSATION FROM DECEMBER 10 0 1974 TO APRIL 30 0 

1 9 7 5 WHEN HE AGAIN BECAME MEDICAL.LY STATIONARY• 

0N THE EXTENT OF SCHEDULED DISABILITY-, THE REFEREE FELT THAT 

THE LOSS OF FUNCTION AND USE OF CLAI MANTr S LEFT HAND WHICH IS HIS 

DOMINANT HAND WAS SUCH THAT HE WAS ENTITLED TO AN AWARD OF 6 7 0 5 

DEGREES EQUAL TO 4 5 PER CENT LOSS OF THE FOREARM 0 W 1TH RESPECT 

TO THE RIGHT FOREARM 0 THE REFEREE FOUND THAT CLAIMANT HAD NOT SUF

FERED ANY GREATER LOSS OF FUNCTION AND USE _THAN THAT FOR WHICH HE 

HAD BEEN AWARDED BY ·rHE DE'.TERMINATION ORDER 0 

ON THE EXTENT OF UNSCHEDULED DISAEJILITY 0 THE l'<EFEREE FOUND, 

AFTER TAKING INTO CONSIDERATI_ON CLAIMANTr SAGE, EDUCATION 0 WORK 

EXPERIENCE 0 TRAINING AND SUITABILITY TO THE EXISTING LABOR MARKET, 

THAT CLAIMANT HAD SUSTAINED A LOSS OF EARNING CAPACITY DUE TO HIS 

LOW BACK AND CERVICAL INJURIES 0 SUCH INJURIES RESULTED IN CLAIMANT 

BEING REHIRED AT A SALARY LESS THAN HE WOULD NORMALLY HAVE BEEN 

PAID BECAUSE CERTAIN DUTIES WHICH CL.Al MANT COULD HAVE DONE PRiOR 

TO THE INJURY WOULD NOW HAVE TO BE DONE BY OTHERS, E 0 G 0 -, OPERATING 

HEAVY EQUIPMENT, DOING MECHANICAL WORI< AND HEAVY LIFTING 0 

THE REFEREE CONCLUDED THAT CL.Al MANT HAD SUSTAINED A LOSS OF 

EARNING CAPACITY AS A RESULT OF HIS UNSCHEDULED INJURIES ENTITLING 

HIM TO AN AWARD OF 1 5 PER CENT OF THE MAXIMUM ALLOWABLE FOR SUCH 

INJURIES 0 

THE REFEREE CONCLUDED THAT CLAIMANT'S ATTORNEY WAS ENTITLED 

TO A FEE TO BE PAID BY THE FUND UNDER THE PROVISIONS OF ORS 656 0 382 (2) 

WHICH PROVIDES THAT IF A REQUEST FOR HEARING IS INITIATED BY THE FUND 

AND THE REFEREE FINDS THE COMPENSATION AWARDED TO THE CLAIMANT 

SHOULD NOT BE DISALLOWED OR REDUCED THE FUND SHALL GE REQUIRED TO 

PAY A REASONABLE ATTORNEY'S FEE IN THE AMOUNT SET BY THE REFEREE. 
HOWEVER, THE REFEREE FOUND THAT THE FUND'S FAILUl~E TO REO.PEN THE 

CLAIM WAS NOT UNREASONABLE TO Tl-IE EXTENT THAT WOULD JUSTIFY THE 

IMPOS!TION OF PENALTIES AND ATTORNEY'S FEE ON THAT c.;ROUND 0 

THE BOARD, ON DE NOVO REVIEW• AGREE:S THAT THE FUND HAD A 

RIGHT TO REQUEST A HEARING ON THE ISSUE OF COMPENSABILITY OF THE 

CARPAL TUNNEL SYNDROMES AND 0 ALTHOUGH THE EVIDENCE IS NOT THE 

STRONGEST WITH RESPECT TO THE COMPENSABILITY OF THE CARPAL TUN

NEL SYNDROMES• THE BOARD WILL NOT DISTURB THE AWARDS MADE BY THE 

DETERMINATION ORDER MAILED NOVEMBER 15 9 1974, WHEREBY CLAIMANT 

WAS GRANTED 2 2 • 5 DEGREES FOR 1 5 PER CENT LOSS OF THE LEFT FOREARM 

AND 1 5 DEGREES FOR 1 0 PER CE NT LOSS OF THE RIGHT FORE AR M 0 THE 

BOARD CONCLUDES ·n-lAT AN AWARD FOR THESE SCHEDULED DISABILITIES IN 

EXCESS OF THOSE AWARDED BY THAT DETERMINATION ORDER IS NOT JUSTI

FIED BY THE EVI DENCE 0 

THE BOARD FINDS THAT DR 0 SCHROE.Df,R 1 S"REPORT OF DECEMBER 10 0 

1974 1 DID NOT INDICATE THAT CLAIMANT WAS NOT WORKING FULL TIME 

NOR THAT HE WAS DISABLED FROM WORKING IN ANY WAY NOR DID ANY OF 

THE SUBSEQUENT REPORTS STATE THAT CLAIMANT WAS UNABLE TO WORK. 

THE BOARD CONG LU DES THAT AL THOUGH CLAIMANT MAY NOT HAVE BE EN 

MEDICALLY STATIONARY DURING THE PERIOD FOR, WHICH THE REFEREE AWAR

DED THE ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSATION, THE 

EVIDENCE DOES NOT SUPPORT A FINDING THAT CLAIMANT WAS DISABLED 

FROM WORKING DURING THAT PERIOD OF TIME AND 1 THEREFORE, CLAIMANT 

IS NOT ENTITLED TO THE ADDITIONAL TEMPORARY TOTAL DISABILITY COM

PENSATION FROM DECEMBER 1 0 • 197 4 TO APRIL 3 0, 197 5 0 

THE BOARD FINDS THAT THE REFEREE MISAPPLIED THE PROVISION 

CONTAINED IN ORS 656 0 382(2) WITH RESPECT TO AN AWARD OF ATTORNEY'S 

FEES 0 THAT SUBSEC,;"lqN PROVIDES FOR THE PAYMENT OF ATTORNEY'S FEES 

-6 3 -

TOTAL DISABILITY COMPENSATION. FROM DECEMBER 1 0 , 1 97 4 TO APRIL 3 0 ,
1 9 7 5 WHEN HE AGAIN BECAME MEDICALLY STATIONARY,

O THE EXTENT OF SCHEDULED DISABILITY, THE REFEREE FELT THAT
THE LOSS OF FUNCTION AND USE OF CLAIMANT'S LEFT HAND WHICH IS HIS
DOMINANT HAND WAS SUCH THAT HE WAS ENTITLED TO AN AWARD OF 67,5
DEGREES EQUAL TO 4 5 PER CENT LOSS OF THE FOREARM, WITH RESPECT
TO THE RIGHT FOREARM, THE REFEREE FOUND THAT CLAIMANT HAD NOT SUF
FERED ANY GREATER LOSS OF FUNCTION AND USE THAN THAT FOR WHICH HE
HAD BEEN AWARDED BY THE DETERMINATION ORDER.

O THE EXTENT OF UNSCHEDULED DISABILITY, THE REFEREE FOUND,
AFTER TAKING INTO CONSIDERATION CLAIMANT S AGE, EDUCATION, WORK
EXPERIENCE, TRAINING AND SUITABILITY TO THE EXISTING LABOR MARKET,
THAT CLAIMANT HAD SUSTAINED A LOSS OF EARNING CAPACITY DUE TO HIS
LOW BACK AND CERVICAL INJURIES. SUCH INJURIES RESULTED IN CLAIMANT
BEING REHIRED AT A SALARY LESS THAN HE WOULD NORMALLY HAVE BEEN
PAID BECAUSE CERTAIN DUTIES WHICH CLAIMANT COULD HAVE DONE PRIOR
TO THE INJURY WOULD NOW HAVE TO BE DONE BY OTHERS, E . G. OPERATING
HEAVY EQUIPMENT, DOING MECHANICAL WORK AND HEAVY LIFTING,

The referee co cluded that claima t had sustai ed a loss of

EARNING CAPACITY AS A RESULT OF HIS UNSCHEDULED INJURIES ENTITLING
HIM TO AN AWARD OF 1 5 PER CENT OF THE MAXIMUM ALLOWABLE FOR SUCH
INJURIES,

The referee co cluded that claima t's attor ey was e titled

TO A FEE TO BE PAID BY THE FUND UNDER THE PROVISIONS OF ORS 6 5 6.3 8 2 (2 )
WHICH PROVIDES THAT IF A REQUEST FOR HEARING IS INITIATED BY THE FUND
AND THE REFEREE FINDS THE COMPENSATION AWARDED TO THE CLAIMANT
SHOULD NOT BE DISALLOWED OR REDUCED THE FUND SHALL BE REQUIRED TO
PAY A REASONABLE ATTORNEY'S FEE IN THE AMOUNT SET BY THE REFEREE.
HOWEVER, THE REFEREE FOUND THAT THE FUND' S FAILURE TO REOPEN THE
CLAIM WAS NOT UNREASONABLE TO THE EXTENT THAT WOULD JUSTIFY THE
IMPOSITION OF PENALTIES AND ATTORNEY'S FEE ON THAT GROUND.

The BOARD, ON DE NOVO REVIEW, AGREES THAT THE FUND HAD A

RIGHT TO REQUEST A HEARING ON THE ISSUE OF COMPENSABILITY OF THE
CARPAL TUNNEL SYNDROMES AND, ALTHOUGH THE EVIDENCE IS NOT THE
STRONGEST WITH RESPECT TO THE COMPENSABILITY OF THE CARPAL TUN
NEL SYNDROMES, THE BOARD WILL NOT DISTURB THE AWARDS MADE BY THE
DETERMINATION ORDER MAILED NOVEMBER .1 5 , 1 9 74 , WHEREBY CLAIMANT
WAS GRANTED 2 2.5 DEGREES FOR 15 PER CENT LOSS OF THE LEFT FOREARM
AND 15 DEGREES FOR 10 PER CENT LOSS OF THE RIGHT FOREARM. THE
BOARD CONCLUDES THAT AN AWARD FOR THESE SCHEDULED DISABILITIES IN
EXCESS OF THOSE AWARDED BY THAT DETERMINATION ORDER IS NOT JUSTI
FIED BY THE EVIDENCE,

The BOARD FINDS THAT DR. SCHROEDER1 S REPORT OF DECEMBER 1 0 ,

1 9 7 4 , DID NOT INDICATE THAT CLAIMANT WAS NOT WORKING FULL TIME
NOR THAT HE WAS DISABLED FROM WORKING IN ANY WAY NOR DID ANY OF
THE SUBSEQUENT REPORTS STATE THAT CLAIMANT WAS UNABLE TO WORK.
THE BOARD CONCLUDES THAT ALTHOUGH CLAIMANT MAY NOT HAVE BEEN
MEDICALLY STATIONARY DURING THE PERIOD FOR WHICH THE REFEREE AWAR
DED THE ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSATION, THE
EVIDENCE DOES NOT SUPPORT A FINDING THAT CLAIMANT WAS DISABLED
FROM WORKING DURING THAT PERIOD OF TIME AND, THEREFORE, CLAIMANT
IS NOT ENTITLED TO THE ADDITIONAL TEMPORARY TOTAL DISABILITY COM
PENSATION FROM DECEMBER 10, 1974 TO APRIL 3 0 , 1 97 5 .

The board fi ds that the referee misapplied the provisio 

CONTAINED IN ORS 656.382 (2) WITH RESPECT TO AN AWARD OF ATTORNEY S
FEES. THAT SUBSECTION PROVIDES FOR THE PAYMENT OF ATTORNEY1 S FEES
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IF THE HEARING REQUEST JS y INITIATEOY BY THE FUND OR A DIRECT 
RESPONSIBILITY EMPLOYER• IN THE INSTANT CASE THE CLAIMANT INITIATED 
THE HEARING REQUEST, THE FUND MERELY FILED A CROSS REQUEST• 

THE BOARD FINDS THAT CLAIMANT, BECAUSE OF HIS UNSCHEDULED 
INJURIES, HAS SUFFERED A LOSS OF EARNING CAPACITY AND IT AGREES WITH 

THE CONCLUSION REACHED BY THE REFEREE THAT CLAIMANT WOULD BE ADE
QUATELY COMPENSATED FOR SUCH A LOSS OF EARNING CAPACITY BY AN AW.ARO 

OF 1 5 PER CENT OF THE MAXIMUM ALLOWABLE FOR SUCH UNSCHEDULED DIS

ABILITY• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 4 1 1975 IS MODIFIED• 

THE DETERMINATION ORDER MAILED ON NOVEMBER 15 1 1 974 IS 
AFFIRMED• THE AWARDS FOR SCHEDULED DISABILITY CONTAINED IN THAT 
DETERMINATION ORDER SHALL BE IN LIEU OF THE AWARDS FOR S~HEOULED 
DISABILITY MADE BY THE REFEREEY S OROERe 

CLAIMANT IS NOT ENTITLED TO BE PAID COMPENSATION FOR TEMPOR
ARY TOTAL DISABILITY FOR THE PERIOD OF DECEMBER 10 1 197 4 TO APRIL 
3 0 1 1975, ANO ALTHOUGH SUCH COMPENSATION AS MAY HAVE BEEN PAID 

PRIOR TO THE DATE OF THIS ORDER CANNOT BE RECOVERED BY THE FUND, 
IF ANY SUM REMAINS UNPAID IT SHALL NOT BE PAID TO CLAIMANT. 

CLA IMANTY S ATTORNEY SHALL NOT BE PAID THE SUM OF 6 5 0 DOL
LARS IN ADDITION TO AND NOT OUT OF THE COMPENSATION AS A REASONABLE 
ATTORNEVY S FEE FOR HIS SERVICES WITH REGARD TO THE FUND'S CROSS 
REQUEST FOR REVIEW• 

IN ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED• 

WCB CASE NO. 75-1292 JANUARY 19, 1976 

KENNETH HICKMAN, CLAIMANT 
HIBBARD, CALDWELL, CANNING, BOWERMAN ANO SCHULTZ, 

CLAIMANT' s ATTvs. 

DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREEY S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND 

TOTALLY DISABLED AS DEFINED BY ORS 656 0 206• 

AT THE TIME OF THE HEARING CLAIMANT WAS 6 1 YEARS OLD. HE 
HAS A HIGH SCHOOL EDUCATION ANO HAD ATTENDED SEVERAL SHORT MACHINERY 
ANO HEAVY EQUIPMENT SCHOOLS SPONSORED BY THE INTERNATIONAL HAR
VESTER CO• ANO ALSO BY- THE FORD MOTOR co. FROM 194 5 UNTIL JULY 3 1 

197 3 CLAIMANT HAD WORKED FOR VARIOUS FARM MACH INERV EQUIPMENT 

COMPANIES BOTH IN CALIFORNIA AND IN OREGON - HE HAD ALSO BEEN A 
MECHA'NIC 1 SAL.ES MANAGER ANO SALESMAN ANO HAO CONSIDERABLE EXPER
TISE IN THE FIELD OF FARM MACHINERY AND HEAVY EQUIPMENT• 

CLAIMANT SUFFERED A HEART ATTACK ON JUL.V 3 1 1973 WHILE LOAD

ING EQUIPMENT AT A FARM NEAR NEWBERG• HE STAVED HOME THE NEXT 

DAV, WHICH WAS A HOLIDAV 1 ATTEMPTED TO RETURN TO WORK ON JUL.V 5 TH 
BUT WAS UNABLE TO FINISH THE DAV AND ON•JUL.V 7. HE WAS ADMITTED TO 
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ONLY IF THE HEARING REQUEST IS T INITIATED1 BY THE FUND OR A DIRECT
RESPONSIBILITY EMPLOYER. IN THE INSTANT CASE THE CLAIMANT INITIATED
THE HEARING REQUEST, THE FUND MERELY FILED A CROSS REQUEST.

Th board finds that claimant, b caus of his unsch dul d
INJURIES, HAS SUFFERED A LOSS OF EARNING CAPACITY AND IT AGREES  ITH
THE CONCLUSION REACHED BY THE REFEREE THAT CLAIMANT  OULD BE ADE
QUATELY COMPENSATED FOR SUCH A LOSS OF EARNING CAPACITY BY AN A ARD
OF 15 PER CENT OF THE MAXIMUM ALLO ABLE FOR SUCH UNSCHEDULED DIS
ABILITY.

ORDER
The order of the referee dated august 4, 1975 is modified.

The determi atio order mailed o November 15, 1974 is
AFFIRMED. THE A ARDS FOR SCHEDULED DISABILITY CONTAINED IN THAT
DETERMINATION ORDER SHALL BE IN LIEU OF THE A ARDS FOR SCHEDULED
DISABILITY MADE BY THE REFEREE* S ORDER,

Claima t is  ot e titled to be paid compe satio for tempor

 ry tot l DISABILITY FOR THE PERIOD OF DECEMBER 1 0 , 1 9 74 TO APRIL
3 0 , 1 9 75 , AND ALTHOUGH SUCH COMPENSATION AS MAY HAVE BEEN PAID
PRIOR TO THE DATE OF THIS ORDER CANNOT BE RECOVERED BY THE FUND,
IF ANY SUM REMAINS UNPAID IT SHALL NOT BE PAID TO CLAIMANT.

Claimant’s attorn y shall not b paid th sum of 6 5 0 dol
lars IN ADDITION to and not out of th comp nsation as a r asonabl 
attorn y’s f  for his s rvic s with r gard to th fund’s cross
REQUEST FOR REVIE .

In all oth r r sp cts th ord r of th r f r  is affirm d.

WCB CASE NO. 75-1292 JANUARY 19, 1976

KENNETH HICKMAN, CLAIMANT
HIBBARD, CALD ELL, CANNING, BO ERMAN AND SCHULTZ,
claima t’s attys.

dept, of justice, defe se atty.
REQUEST FOR REVIE BY SAIF ,

Reviewed by board members wilso a d moore.

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIE OF
THE REFEREE S ORDER  HICH FOUND CLAIMANT TO BE PERMANENTLY AND
TOTALLY DISABLED AS DEFINED BY ORS 6 56.2 06 .

At THE TIME OF THE HEARING CLAIMANT  AS 6 1 YEARS OLD. HE
HAS A HIGH SCHOOL EDUCATION AND HAD ATTENDED SEVERAL SHORT MACHINERY
AND HEAVY EQUIPMENT SCHOOLS SPONSORED BY THE INTERNATIONAL HAR
VESTER CO. AND ALSO BY*' THE FORD MOTOR CO. FROM 1 94 5 UNTIL JULY 3,
1 97 3 CLAIMANT HAD  ORKED FOR VARIOUS FARM MACHINERY EQUIPMENT
COMPANIES BOTH IN CALIFORNIA AND IN OREGON HE HAD ALSO BEEN A
MECHANIC, SALES MANAGER AND SALESMAN AND HAD CONSIDERABLE EXPER
TISE IN THE FIELD OF FARM MACHINERY AND HEAVY EQUIPMENT.

Claima t suffered a heart attack o july 3, 1973 while load

ing EQUIPMENT AT A FARM NEAR NE BERG. HE STAYED HOME THE NEXT
DAY,  HICH  AS A HOLIDAY, ATTEMPTED TO RETURN TO  ORK ON JULY 5 TH
BUT  AS UNABLE TO FINISH THE DAY AND ON JULY 7 HE  AS ADMITTED TO
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KAISER HOSP ITAL WHEF<E DF< 0 NORR IS DIAGNOSED A~J AC UTE INFERIOR 

MYOCARDIAL INFARCTION 0 CLAIMANT HAS NOT RETURNED TO WORK SINCE 

JULY 5 • 

THREE WEE KS AFTER THE HE ART ATTACK CLAIMANT AGAIN SUFFERED 

CHEST PAINS AND WAS REHOSPITALIZED WITH SEVERE ANGINA SYMPTOMS 

AND CONSIDERED A CANDIDATE FOR CORONARY ANGIOGRAPHY WHICH WAS PER

FORMED BY DR 0 W ILD 0 

fN AUGUST 1974 DR 0 CRISLIP REPORTED CLAIMANT HAD AN ARTERIO

SCLEROTIC HEART DISEASE WITH AN OLD INFERIOR WALL MYOCARDIAL INFARC

TION AND ANGINA PECTORIS SYMPTOMS, CONDITION STABLE, PERMANENT 

IMPAIRMENT AND RESTRICTION TO SEDENTARY ACTIVITIES WITH THE POSSI-

BILITY CLAIMANT COULD BENEFIT FF,OM SURC;ICAL TREATMENT 0 DR 0 NORRIS, 

WHO WAS CLAIMANT'S TREATING PHYSICIAN AT PERMANENTE• TESTIFIED 

THAT CLAIMANT SUFFERED AN AC UTE INFERIOR MYOCARDIAL INFARCTION 

JULY 1973 WHEN HE WAS SEEN foY HIM IN THE HOSPITAL BUT THAT HE HAD 

HAD NO SYMPTOMS THEREOF AT THE TIME HE WAS DISCHARGED• THE SUBSE

QUENT HOSPITALIZATION WAS BASED UPON A DIAGNOSIS BY DR 0 NORRIS OF 

ANGINA PECTORIS SYMPTOMS WHICH IS PAIN EMANATING FROM THE HEART 

AND IS CAUSED BY INSUFFICIENT OXYGEN WHICH, IN TURN, IS PROBABLY THE 

RESULT OF NARROWED ARTER IES 0 BYPASS SURGE RY WAS RECOMMENDED BUT 

REFUSED BY THE CLAIMANT 0 DR 0 NORRIS' OPINION WAS THAT CLAIMANT 1 S 

CARDIAC INSUFFICIENCY WAS 0 IN ITSELF, DISABLING 0 IT WAS THIS PROB

LEM THAT KEPT CLAIMANT FROM WORKING RATHER THAN THE MYOCARDIAL 

INFARCTION 0 

THE REFEREE FOUND THAT IT WAS NOT NECESSARY FOR CLAIMANT TO 

SUBMIT TO THE SURGERY BECAUSE THERE WAS NO GUARANTEE THAT IT WOULD 

BE SUCCESSFUL AND 0 EVEN IF IT WERE SUCCESSFUL 0 IT MIGHT BE SEVERAL 

YEARS BEFORE CLAIMANT WOULD BE ABLE TO RETURN TO WORK 0 HE FOUND 

THAT IF THE CLAIMANT HAD A SUCCESSFUL OPERATION HE WOULD BE RELIEVED 

OF HIS ANGINA PECTORIS SYMPTOMS AND ABLE TO ENGAGE IN MODERATE 

ACTIVITY BUT, NEVERTHELESS, THERE IS NO PROVISION IN THE WORKMEN'S 

COMPENSATION LAW WHICH COULD FORCE CLAIMANT TO UNDERGO TH IS RISK 0 

THE RE FE REE CONCLUDED, THAT PERMANENT TOTAL DISABILITY MEANT 

A LOSS 1 INCLUDING PREEXISTING DJSABILITY 0 PERMANENTLY INCAPACITATING 

A WORKMAN FROM REGULARLY PERFORMING ANY WORK AT A C,AINFUL AND 

SUITABLE OCCUPATION AND, IN THIS INSTANCE, CLAIMANT HAD SUFFERED 

SUCH LOSS AND MUST BE CONSIDERED AS PERMANENTLY A,'-JD TOTALLY DIS

ABLE00 

THE BOARD, ON DE NOVO REVIEW 0 FINDS THAT CLAIMANT'S DISABILITY 

AT THE PRESENT TIME IS CAUSED BY HIS ARTERY DISEASE. WHEN THE FUND 

ACCEPTED CLAIMANT'S CLAIM OF AN ACUTE MYOCARDIAL INFARCTION, IT DID 

NOT BECOME RESPONSIBLE FOR THE DISABILITY CAUSED BY CLAIMANT'S 

UNDERLYING ANO PREEXISTING ARTERIOSCLEROTIC HEART DISEASE WHICH 

WAS A PRODUCT OF CLAIMANT'S LIFE STYLE AND WAS NOT CAUSED BY HIS 

WORK 0 AS LONG AS CLAIMANT TAKES DIGITALIS AS PRESCf,IBED BY HIS 

DOCTOR, HIS MYOCARDIAL INFARCTION IS NOT A MATERIAL CONTRIBUTING 

FACTOR TO HIS PRESENT DISABILITY, ACCORDING TO DR 0 NORRIS 0 

DR. NORRIS TESTIFIED THAT, UNDER THE AMA CLASSES OF ORGANIC 

DISEASE, CLAIMANT WOULD BE RATED AS A 'CLASS lit' 0 IN THIS CLASSI-

FICATION THE IMPAIRMENT RANGES BETWEEN 50 AND 75 PER CENT 0 CLAIM-

ANT HAS ALREADY RECEIVED BY THE DETERMINATION ORDER DATED JANUARY 

2 9 • 1 9 7 5 • AN AWARD OF 2 4 0 DEGREES WHICH EQUALS 7 5 PER CENT UNSCHED
ULED DISABILITY. 

THE BOARD, ON DE NOVO REVIEW, CONCLUDES THAT THIS AWARD 
SUFFICIENTLY COMPENSATES CLAIMANT FOR HIS PRESENT DISABILITY0 
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BESS KAISER HOSPITAL.  HERE DR, NORRIS DIAGNOSED AN ACUTE INFERIOR
MYOCARDIAL INFARCTION. CLAIMANT HAS NOT RETURNED TO  ORK SINCE
JULY 5 .

Three weeks after the heart attack claima t agai suffered

CHEST PAINS AND  AS REHOSPITALIZED  ITH SEVERE ANGINA SYMPTOMS
AND CONSIDERED A CANDIDATE FOR CORONARY ANGIOGRAPHY  HICH  AS PER
FORMED BY DR.  ILD.

In AUGUST 1 9 74 DR. CRISLIP REPORTED CLAIMANT HAD AN ARTERIO

SCLEROTIC HEART DISEASE  ITH AN OLD INFERIOR  ALL MYOCARDIAL INFARC
TION AND ANGINA PECTORIS SYMPTOMS, CONDITION STABLE, PERMANENT
IMPAIRMENT AND RESTRICTION TO SEDENTARY ACTIVITIES  ITH THE POSSI
BILITY CLAIMANT COULD BENEFIT FROM SURGICAL TREATMENT. DR. NORRIS,
 HO  AS CLAIMANT'S TREATING PHYSICIAN AT PERMANENTE, TESTIFIED

THAT CLAIMANT SUFFERED AN ACUTE INFERIOR MYOCARDIAL INFARCTION
JULY 1 9 73  HEN HE  AS SEEN BY HIM IN THE HOSPITAL BUT THAT HE HAD
HAD NO SYMPTOMS THEREOF AT THE TIME HE  AS DISCHARGED. THE SUBSE
QUENT HOSPITALIZATION  AS BASED UPON A DIAGNOSIS BY DR. NORRIS OF
ANGINA PECTORIS SYMPTOMS  HICH IS PAIN EMANATING FROM THE HEART
AND IS CAUSED BY INSUFFICIENT OXYGEN  HICH, IN TURN, IS PROBABLY THE
RESULT OF NARRO ED ARTERIES. BYPASS SURGERY  AS RECOMMENDED BUT
REFUSED BY THE CLAIMANT. DR. NORRIS* OPINION  AS THAT CLAIMANT S

CARDIAC INSUFFICIENCY  AS, IN ITSELF, DISABLING. IT  AS THIS PROB
LEM THAT KEPT CLAIMANT FROM  ORKING RATHER THAN THE MYOCARDIAL
INFARCTION.

The referee fou d that it was  ot  ecessary for claima t to

SUBMIT TO THE SURGERY BECAUSE THERE  AS NO GUARANTEE THAT IT  OULD
BE SUCCESSFUL AND, EVEN IF IT  ERE SUCCESSFUL, IT MIGHT BE SEVERAL
YEARS BEFORE CLAIMANT  OULD BE ABLE TO RETURN TO  ORK. HE FOUND
THAT IF THE CLAIMANT HAD A SUCCESSFUL OPERATION HE  OULD BE RELIEVED
OF HIS ANGINA PECTORIS SYMPTOMS AND ABLE TO ENGAGE IN MODERATE
ACTIVITY BUT, NEVERTHELESS, THERE IS NO PROVISION IN THE  ORKMEN'S

COMPENSATION LA  HICH COULD FORCE CLAIMANT TO UNDERGO THIS RISK.

The referee co cluded, that perma e t total disability mea t

A LOSS, INCLUDING PREEXISTING DISABILITY, PERMANENTLY INCAPACITATING
A  ORKMAN FROM REGULARLY PERFORMING ANY  ORK AT A GAINFUL AND
SUITABLE OCCUPATION AND, IN THIS INSTANCE, CLAIMANT HAD SUFFERED
SUCH LOSS AND MUST BE CONSIDERED AS PERMANENTLY AND TOTALLY DIS
ABLED.

The BOARD, ON DE NOVO REVIE , FINDS THAT CLAIMANT S DISABILITY

AT THE PRESENT TIME IS CAUSED BY HIS ARTERY DISEASE.  HEN THE FUND
ACCEPTED CLAIMANT'S CLAIM OF AN ACUTE MYOCARDIAL INFARCTION, IT DID
NOT BECOME RESPONSIBLE FOR THE DISABILITY CAUSED BY CLAIMANT'S

UNDERLYING AND PREEXISTING ARTERIOSCLEROTIC HEART DISEASE  HICH
 AS A PRODUCT OF CLAIMANT S LIFE STYLE AND  AS NOT CAUSED BY HIS

 ORK. AS LONG AS CLAIMANT TAKES DIGITALIS AS PRESCRIBED BY HIS
DOCTOR, HIS MYOCARDIAL INFARCTION IS NOT A MATERIAL CONTRIBUTING
FACTOR TO HIS PRESENT DISABILITY, ACCORDING TO DR. NORRIS.

Dr. NORRIS TESTIFIED THAT, UNDER THE AMA CLASSES OF ORGANIC
DISEASE, CLAIMANT  OULD BE RATED AS A 'CLASS III*. IN THIS CLASSI

FICATION THE IMPAIRMENT RANGES BET EEN 5 0 AND 75 PER CENT. CLAIM
ANT HAS ALREADY RECEIVED BY THE DETERMINATION ORDER DATED JANUARY
2 9 , 1 9 7 5 , AN A ARD OF 2 4 0 DEGREES  HICH EQUALS 75 PER CENT UNSCHED
ULED DISABILITY.

The BOARD, ON DE NOVO REVIE , CONCLUDES THAT THIS A ARD

SUFFICIENTLY COMPENSATES CLAIMANT FOR HIS PRESENT DISABILITY.
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THE ORDER OF THE REFE:REE DATED JULY 11, 1975 IS REVERSED• 

THE DETERMINATION ORDER MAILED JANUARY 2 9 1 197 5 IS AFFIRMED• 

WCB CASE NO. 75-312 

EWELL E. HOOD, CLAIMANT 
EMMONS, KYLE 1 KROPP AND KRYGER, 

CLAIMANT• S ATTYS• 

COSGRAVE AND KESTER, DEFENSE ATTYS. 

REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 19, 1976 

REVIEWED BY BOARD MEM~ERS WILSON AND MOORE• 

THE CLAIMANT REQUESTS THE BOARD REVIEW THE REFEREE• S ORDER 

WHICH AWARDED CLAIMANT 96 DEGREES FOR 50 PER CENT LOSS OF THE 

RIGHT ARM. CLAIMANT CONTENDS HE IS ENTITLED TO AN AWARD FOR UN

SCHEDULED DISABILITY AND ALSO ADDITIONAL COMPENSATION FOR HIS RIGHT 

ARM DI SAS ILITY• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON OCTOBER 2 6 1 1973 • 

HIS RIGHT ARM WAS INJURED WHILE HE WAS INSTALLING AN ENGINE IN A 

FORD PICKUP 0 DR• GOBY DIAGNOSED FRACTURED SPUR OLECRANON PROCESS, 

RIGHT ELBOW, AND STATED THAT NO PARTICULAR TREATMENT WAS INDICATED0 

LATER CLAIMANT WAS REFERRED TO DR• ELLISON WHO FOUND OLECRANON 

BURSITIS, SECONDARY TO INJURY WITH PROBABLE COMPRESSION NEUROPATHY 

OF THE ULNAR NERVE AT THE ELBOW• ON MAY 1, 1974 CLAIMANT UNDER

WENT SURGERY FOR ANTERIOR TRANSPOSITION OF THE ULNAR NERVE AT THE 

RIGHT ELBOW AND EXCISION OF THE OLECRANON SPUR AND BURSA• 

DR 0 ELLISON FOUND CLAIMANT TO BE MEDICALLY STATIONARY ON 

SEPTEMBER 3 0, 1974 1 NOTING SIGNIFICANT DIFFICULTY, PARTICULARLY 

IN LOSS OF STRENGTH IN THE RIGHT ARM AND PER MANE NT FUNCTIONAL 

LIMITATION WHICH WOULD KEEP CLAIMANT FROM DOING ANY HEAVY LIFTING 

WITH HIS RIGHT ARM OR ENGAGING IN HIS PREVIOUS bCCUPATION AS A 

MECHANIC 0 HE RECOMMENDED RETRAINING• ON JANUARY 2 0, 197 5 1 A 
DETERMINATION ORDER WAS MAILED WHEREBY CLAIMANT WAS AWARDED 

76 • 8 DEGREES FOR 4 0 PER CENT LOSS OF THE RIGHT ARM 0 

CLAIMANT COMPLAINS OF PAIN AND DISCOMFORT, LOSS OF STRENGTH, 

LIMITATION OF MOTION, SWELLING AND NUMBNESS IN HIS RIGHT ARM AS 

WELL AS LOSS OF GRIP AND STRENGTH IN MANUAL DEXTERITY AND NUMB

NESS IN HIS RIGHT HAND - ADDITIONALLY, HE COMPLAINS OF PAIN AND 

DISCOMFORT AND PERIODIC NUMBNESS IN HI~ RIGHT SHOULDER• 

THE REFEREE FOUND THAT CLAIMANT DID NOT HAVE ANY PHYSICAL 

LIMITATIONS REGARDING HIS JOB OR OTHER ACTIVITIES PRIOR TO THE INDUS

TRIAL INJURY BUT IS NOW, LIMITED IN HIS _ABILITY TO PERFORM TASKS 

WHICH REQUIRE HEAVY LIFTING, OVERHEAD REACHING AND THE USE OF 

WRENCHES AND SMALL TOOLS• 

WITH REGARD TO CLAIMANT• S COMPLAINTS OF RIGHT SHOULDER DIS

ABILITY, THE REFEREE FOUND THE ONLY OBJECTIVE MED-ICAL FINDING WAS 

IN DRe EDWARDS• RE PORT OF OCTOBER 2 3, t 9 7 4 WHICH STATED THAT THE 

RIGHT S_HOULDER WAS UNREMARKABLE EXCEPT FOR MILD DIFFUSE TENDER

NESS D~FFUSELV AT THE SCAPULAR REGION EVIDENTLY GREATER OVER THE 

INFRASPINATUS MUSCLE 0 APPARENTLY DR• EDWARDS DID NOT FEEL THERE 

WOULD BE ANY RESIDUA!- Dl!>ABILITY FROM THE RIGHT SHOULDER AS HE· 

-6 6 -

ORDER
Th ord r of th r f r  dat d july i i , 1975 is r v rs d.

Th d t rmination ord r mail d January 29, 1975 is affirm d.

 CB CASE NO, 75-312 JANUARY 19, 1976

E ELL E. HOOD, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT1 S ATTYS,

COSGRAVE AND KESTER, DEFENSE ATTYS.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests the board review the referee* s order
 HICH A ARDED CLAIMANT 96 DEGREES FOR 5 0 PER CENT LOSS OF THE
RIGHT ARM. CLAIMANT CONTENDS HE IS ENTITLED TO AN A ARD FOR UN
SCHEDULED DISABILITY AND ALSO ADDITIONAL COMPENSATION FOR HIS RIGHT
ARM DISABILITY.

Cl im nt suffered  compens ble injury on October 26, 1973.
HIS RIGHT ARM  AS INJURED  HILE HE  AS INSTALLING AN ENGINE IN A
FORD PICKUP. DR. GOBY DIAGNOSED FRACTURED SPUR OLECRANON PROCESS,
RIGHT ELBO , AND STATED THAT NO PARTICULAR TREATMENT  AS INDICATED.
LATER CLAIMANT  AS REFERRED TO DR. ELLISON  HO FOUND OLECRANON
BURSITIS, SECONDARY TO INJURY  ITH PROBABLE COMPRESSION NEUROPATHY
OF THE ULNAR NERVE AT THE ELBO . ON MAY 1 , 1 9 74 CLAIMANT UNDER
 ENT SURGERY FOR ANTERIOR TRANSPOSITION OF THE ULNAR NERVE AT THE
RIGHT ELBO AND EXCISION OF THE OLECRANON SPUR AND BURSA.

Dr. ELLISON FOUND CLAIMANT TO BE MEDICALLY STATIONARY ON
SEPTEMBER 3 0 , 1 9 74 , NOTING SIGNIFICANT DIFFICULTY, PARTICULARLY
IN LOSS OF STRENGTH IN THE RIGHT ARM AND PERMANENT FUNCTIONAL
LIMITATION  HICH  OULD KEEP CLAIMANT FROM DOING ANY HEAVY LIFTING
 ITH HIS RIGHT ARM OR ENGAGING IN HIS PREVIOUS OCCUPATION AS A
MECHANIC. HE RECOMMENDED RETRAINING. ON JANUARY 2 0 , 1 97 5 , A
DETERMINATION ORDER  AS MAILED  HEREBY CLAIMANT  AS A ARDED
76.8 DEGREES FOR 4 0 PER CENT LOSS OF THE RIGHT ARM.

Claima t complai s of pai a d discomfort, loss of stre gth,
LIMITATION OF MOTION, S ELLING AND NUMBNESS IN HIS RIGHT ARM AS
 ELL AS LOSS OF GRIP AND STRENGTH IN MANUAL DEXTERITY AND NUMB
NESS IN HIS RIGHT HAND ADDITIONALLY, HE COMPLAINS OF PAIN AND
DISCOMFORT AND PERIODIC NUMBNESS IN HIS RIGHT SHOULDER.

The referee fou d that claima t did  ot have a y physical
LIMITATIONS REGARDING HIS JOB OR OTHER ACTIVITIES PRIOR TO THE INDUS
TRIAL INJURY BUT IS NO LIMITED IN HIS ABILITY TO PERFORM TASKS
 HICH REQUIRE HEAVY LIFTING, OVERHEAD REACHING AND THE USE OF
 RENCHES AND SMALL TOOLS.

With regard to claima t* s complai ts of right shoulder dis
 bility, THE REFEREE FOUND THE ONLY OBJECTIVE MEDICAL FINDING  AS
IN DR. ED ARDS* REPORT OF OCTOBER 23 , 1 9 74  HICH STATED THAT THE
RIGHT SHOULDER  AS UNREMARKABLE EXCEPT FOR MILD DIFFUSE TENDER
NESS DIFFUSELY AT THE SCAPULAR REGION EVIDENTLY GREATER OVER THE
INFRASPINATUS MUSCLE. APPARENTLY DR. ED ARDS DID NOT FEEL THERE
 OULD BE ANY RESIDUAL DISABILITY FROM THE RIGHT SHOULDER AS HE
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THERE WAS A GOOD PROGNOSIS FOR EVENTUAL IMPROVEMENT AL
THOUGH IT WAS FAIRLY PROBABLE ,THAT SOME DEGREE OF RESIDUAL DIS
ABILITY WOULD ENSUE FROM THE .INJURY SUSTAINED TO THE REGION OF THE 
RIGHT ELBOW. DR. ELLISON CONCURRED WITH DR. E,DWARDS ON THIS POINT. 

THE REFEREE CONCLUDED THAT THE .GREATER WEIGHT OF THE MEDI
CAL EVIDENCE INDICATES THAT CLAIMANT'·s RIGHT SHOULDER WAS NOT MA
TERIALLY AFFECTED BY HIS INDUSTRIAL ACCIDENT OF OCTOBER 26, 1 973 AND 
THAT CLAIMANT HAD FAILED TO PROVE BY A PREPONDERANCE OF THE EVI
DENCE AN UNSCHEDULED DISABILITY TO, HIS RIGHT SHOULDE·R• 

WITH RESPECT TO THE EXTENT OF PERMANENT PARTIAL DISABILITY 
TO CLAIMANT'S RIGHT ARM 1 THE REFEREE FOUND, BASED UPON THE EVI
DENCE, INCLUDING THE CREDIBLE. EViDENCE OF CLAIMANT AND WITNESSES 

WHO TESTIFIED IN HIS BEHALF, THAT CLAIMANT DOES EXPERiENCE PAIN 
ANO DISCOMFORT, LOSS OF STRENGTH AND LIMITATION OF MOTION AND 
PERIODIC SWELLING IN HIS RIGHT ARM - HE ALSO HAS LOSS OF STRENGTH 
ANO GRIP IN MANUAL DEXTERITY IN HIS RIGHT HAND 1 ALL. OF'. WHICH ARE 
DISABLING 0 HE CONCLUDED THAT. CLAIMANT'HAD SUFFERED 5 () PER _CENT 
LOSS FUNCTION ANO USE OF HIS RIGHT ARM AND INCREASED THE PRIOR 
AWARD TO 96 DEGREES OF A MAXIMUM OF 192 DEGREES, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND
INGS AND CONCLUSIONS OF THE; REFEREE AS ITS OWN 0 

·ORDER 

THE ORDER OF THE RE'FEREE DATED JULY 2 2 1 19-75 IS AFFIRM-E0 0 

WCB CASE NO. 75-117? 

FRANK W. CARPENTER, CLAIMANT 
POZZI, WILSON ANO ATCHISON, 

CLAIMANT' S ATTYS, 

DEPT, OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST FOR REVIEW BY SAIF 

JANUARY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE' s ORDER 
WHICH AFFIRMED THE SECOND DETERMINATION ORDER MAILED AUGUST 2 t 

1974 WHICH AWARDED CLAIMANT 2 4 0 DEGREES_ FOR 7 5 PER CENT UNSCHED
ULED LOW BACK DISABILITY 0 THE CLAIMANT CONTENDS HE IS PERMANENTLY 
ANO TOTAL.LY DISABLED 0 THE FUND CROSS REQUESTS BOARD. REVIEW OF 

THE REFEREE'S ORDER, CONTENDING THAT THE REFEREE IMP.ROPERLV DI

RECTED IT TO PAY CL.Al MANT' S ATTORNEY AN ATTORNE:Y' S fEE BECAUSE IT 
REQUESTED A HEARING AT THE COMMENCEMENT OF THE HEARING AND ON THE 
EXTENT OF CLAIMANT' s DISABILITY AND HAD NOT PREVAILED. IT ALSO CON
TENDS ON REVIEW THAT THE AWARD MADE BY THE SECOND DETERMINATION 
ORDER WAS EXCESSIVE 0 

CLAIMANT WAS 5 9 YEARS OF AGE AND A BEER TRUCK DRIVER SALES
MAN WHO SUSTAINED A COMPENSABLE INJURY ON AUGUST a·, 197 3 • AFTER 
CONSERVATIVE TREATMENT, THE CLAIM WAS FIRST CLOSED BV DETERMIN
ATION ORDER MAILE'D OCTOBER 9 1 ·197 3 WHICH MADE NO .AWARD OF PERMA
NENT DISABILITY, ON NOVEM!:3E_R 5 1 19 7.3 CLAIMANT STOPPED WORKING 

BECAUSE HIS SYMPTOMS1.RETURNED AND AGAIN HE WAS SUBJECTED TO.CON
SERVATIVE TREATMENT, CLAIMANT HAO NOT RETURNED TO WORK SINCE .. 
NOVEMBER 5 1 1 9 7 3 • • 

-6 7-

STATED THERE  AS A GOOD PROGNOSIS FOR EVENTUAL IMPROVEMENT AL
THOUGH IT  AS FAIRLY PROBABLE THAT SOME DEGREE OF RESIDUAL DIS
ABILITY  OULD ENSUE FROM THE INJURY SUSTAINED TO THE REGION OF THE
RIGHT ELBO . DR. ELLISON CONCURRED  ITH DR. ED ARDS ON THIS POINT.

The referee co cluded that the greater weight of the medi
c l EVIDENCE INDICATES THAT CLAIMANT S RIGHT SHOULDER  AS NOT MA
TERIALLY AFFECTED BY HIS INDUSTRIAL ACCIDENT OF OCTOBER 26 , 1 9 73 AND
THAT CLAIMANT HAD FAILED TO PROVE BY A PREPONDERANCE OF THE EVI
DENCE AN UNSCHEDULED DISABILITY TO, HIS RIGHT SHOULDER.

With respect to the extent of perm nent p rti l dis bility

to cl im nt s right  rm, the referee found, b sed upon the evi

dence, including the credible evidence of cl im nt  nd  ITNESSES
 HO TESTIFIED IN HIS BEHALF, THAT CLAIMANT DOES EXPERIENCE PAIN
AND DISCOMFORT, LOSS OF STRENGTH AND LIMITATION OF MOTION AND
PERIODIC S ELLING IN HIS RIGHT ARM HE ALSO HAS LOSS OF STRENGTH
AND GRIP IN MANUAL DEXTERITY IN HIS RIGHT HAND, ALL OF  HICH ARE
DISABLING. HE CONCLUDED THAT CLAIMANT HAD SUFFERED 5 0 PER CENT
LOSS FUNCTION AND USE OF HIS RIGHT ARM AND INCREASED THE PRIOR
A ARD TO 96 DEGREES OF A MAXIMUM OF 192 DEGREES,

The BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE FIND
INGS AND CONCLUSIONS OF THE REFEREE AS ITS O N.

ORDER
The ord r of th r f r  dat d july 22 , 1975 is affirm d.

WCB CASE NO. 75-1175 JANUARY 20, 1976

FRANK W. CARPENTER, CLAIMANT
POZZI,  ILSON AND ATCHISON,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT
CROSS REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

The CLAIMANT REQUESTS BOARD REVIE OF THE REFEREE'S ORDER
 HICH AFFIRMED THE SECOND DETERMINATION ORDER MAILED AUGUST 2,
1 9 7 4  HICH A ARDE D CLAI MANT 2 4 0 DE GREES. FOR 75 PER CENT UNSCHED
ULED LO BACK DISABILITY. THE CLAIMANT CONTENDS HE IS PERMANENTLY
AND TOTALLY DISABLED, THE FUND CROSS REQUESTS BOARD REVIE OF
THE REFEREE'S ORDER, CONTENDING THAT THE REFEREE IMPROPERLY DI
RECTED IT TO PAY CLAIMANT'S ATTORNEY AN ATTORNEY'S FEE BECAUSE IT
REQUESTED A HEARING AT THE COMMENCEMENT OF THE HEARING AND ON THE
EXTENT OF CLAIMANT'S DISABILITY AND HAD NOT PREVAILED. IT ALSO CON
TENDS ON REVIE THAT THE A ARD MADE BY THE SECOND DETERMINATION
ORDER  AS EXCESSIVE.

Claima t was 59years of age a d a beer truck driver sales

m n  HO SUSTAINED A COMPENSABLE INJURY ON AUGUST 8 , 1 9 73 . AFTER
CONSERVATIVE TREATMENT, THE CLAIM  AS FIRST CLOSED BY DETERMIN
ATION ORDER MAILED OCTOBER 9 , 1 973  HICH MADE NO A ARD OF PERMA
NENT DISABILITY. ON NOVEMBER 5 , 1 9 73 CLAIMANT STOPPED  ORKING
BECAUSE HIS SYM PTOM S? RETURNE D AND AGAIN HE  AS SUBJECTED TO CON
SERVATIVE TREATMENT. CLAIMANT HAD NOT RETURNED TO  ORK SINCE
NOVEMBER 5, 1973.
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HAO SUSTAINED A BACK lf'!JURY IN 1 966 WHICH REQUIRED 
A TWO LEVEL FUS.ION L4 -S1 BUT EVENTUALLY WAS ABLE TO RETURN TO WORK 
AND AS FAR AS HIS BACK WAS CONCERNED WAS ABLE TO PERFORM HIS DUTIES 

UNTIL THE 1973 INJURY• 

DR. VAN OSDEL FELT'. THAT CLAIMANT COULD RETURN TO HI.S FORMER 
WORK WITH NO MORE RESIDUAL NOW THAN PRIOR TO THE INJURY• THE EVI
DENCE INDICATED THAT AS A RESULT ·oF THE PR !OR L4 -S1 FUSION 9 CLAIM
ANT SHOULD .NOT HAVE ENGAGED IN ANY WORK WHICH INVOLVED HEAVY LIFT

ING OR REPETITl~E BENOING 9 ~TOOPING OR TWISTING 9 BUT HE DID• 

DR. GEIST WAS OF THE OPINiON 9 IN VIEW OF THE EXTREMELY LIMITED 
MOTION.OF CLAIMANT' s·LUMBAR SPINE AND HIS CONTINUED PAJN 9 THAT THERE 
WAS LITTLE HOPE THAT CLAIM,ANT WOULD BE ABLE TO RETURN TO ANY GAIN

FUL EMPLOYMENT IN THE ORDINARY SENSE OF THE .WORD• 

FROM SEPTEMBER 3 1 197 3 1 FORWARD CLAIMANT WAS TREATED BY. 
DRe SHORT AND DR• PARSONS• THE LATTER HAO ALSO TREATED CLAI.MANT 
FOR HIS 1 966 INJURY• DRe SHORT'S OPINION WAS THAT CLAIMANT WAS NOT 
MOTIVATED TO R•ETURN TO WORK AL THOUGH HE MIGHT BE IF LIGHTER WORK 

WAS AVAILABLE - DRe PARSONS CONCURRED• 

DR. HICKMAN, A CLINIC.AL PSYCHOLOGIST~ REPORTED THAT CLAIM
ANT HAD A PSYCHOLOGICAL DYSFUNCTION WHICH WAS LARGELY ATTRIBUTABLE 
TO THE INDUSTRIAL INJURY AND TO HIS- _SUB!5EQUENT PREDICAMENT - HE WAS 
OF THE OPINION THAT CLAIMANT PROBABLY WOULD SUFFER NO PERMANENT 

PSYCHOLOGIC DISABILITY AS A RESULT OF TI-IE INJURY PROVIDED HE IS ABLE 
TO WORK OUT A SATISFACTORY RETIREMENT PROGRAM WHICH WOULD PROVIDE 
HIM WITH SUFFICIENT INCOME AND STILL ALLOW HIM TO PURSUE SOME OF 

HIS HOBBIES• 

CLAIMANT AT THE PRESENT TIME IS RECEIVING DISABILITY RETIRE
MENT FROM THE TEAMSTERS AMOUNTING TO 3 04 DOLLARS A MONTH AND IS 
RECEIVING SOCIAL SECURITY BENEFITS OF ZOS DOLLARS A MONTH• HIS· 
WIFE ALSO DRAWS SOCIAL SECURITY DISABILITY BENEFITS• 

THE REFEREE FOUND THAT 1 BECAUSE OF CLAIMANT" S AGE 1 _. I-TWAS 
NOT FEASIBLE FOR HIM TO BE RETRAINED FOR LIGHTER WORK AND,THAT AS 
A RESULT OF THE CONSEQUENCES OF HIS IN.DU!,;TRIAL INJURY BEING SUPER

IMPOSED UPON HIS 196 6 FUSION, CLAIMANT WAS UNABLE TO ENGAGE IN ANY 
OCCUPATION REQUIRING MORE THAN MODERATE PHYSICAL EFFORT ALTHOUGH 
HIS ABILITY TO TOLERATE ACTIVITIES WAS GREATER THAN HE ADMITTED• 

THE REFEREE FOUND THAT CLAIMANT HAD POTENTIAL FOR INTELLEC
TUAL AND PROFESSIONAL DEVELOPMENT .WHICH HE HAD NEVER ACHIEVED TO 
FULL EXTENT I BEING CONTENT TO DRIVE A TRUCK FOR 3 S YEARS• BASED 
UPON TliJ:: MEDICAL EVIDENCE, ESPECIALLY THE OPINION EXPRESSED BY DR• 
PARSONS, THE REFEREE CONCLUDED THAT CLAIMANT COULD RETURN TO LIGHT 

WORK AND FALLS SQUARELY WITHIN THE ODD-LOT CATEGORY .BUT THAT HIS 
LACK OF MOTIVATION PREVENTED HIM FROM RECEIVING PERMANENT TOTAL 
DISABILITY. HE AFFIRMED THE AWARD MADE BY THE SECOND DETERMINATION 

ORDER• 

THE REFEREE ALSO CONCLUDED THAT BECAUSE THE FUND HAD REQUESTED 
A HEARING, CONTESTING CLAIMANT'S DISABILITY ( SUCH REQUEST BEING MADE 
AT THE TIME OF THE HEARING) AND HAD NOT SUCCEEDED IN REDUCING THE 
AWARD MADE BY THE SECOND DETERMINATION ORDER 1 THEREFORE 9 THE FUND 
HAD TO PAV CLAIMANT'S ATTORNEY A REASON.ABLE .ATTOR'°"EY" S FEE• 

THE BOARD, ON DE NOVO REVIEW 9 AGREES WITH THE BASIC FINDINGS 
AND CONCLUSIONS OF THE REFEREE - HOWEVER, IT CANNOT AGREE WITH THE 
REFEREE'S FINDING THAT ., CLAIMANT COULD RETURN TO LIGHT WORK AND 

FALLS SQUARELY WITH!~ THE ODD-LOT CATEGORY•., MJ,t.j'IIY TltJ,1ES A WORKMAN, 

-68-

Claima t had sustai ed a back i jury i i 966 which required
A T O LEVEL FUSION L4-S1 BUT EVENTUALLY  AS ABLE TO RETURN TO  ORK
AND AS FAR AS HIS BACK  AS CONCERNED  AS ABLE TO PERFORM HIS DUTIES
UNTIL THE 1 9 73 INJURY.

Dr. VAN OSDEL FELT THAT CLAIMANT COULD RETURN TO HIS FORMER
 ORK  ITH NO MORE RESIDUAL NO THAN PRIOR TO THE INJURY. THE EVI
DENCE INDICATED THAT AS A RESULT OF THE PRIOR L4-S1 FUSION, CLAIM
ANT SHOULD NOT HAVE ENGAGED IN ANY  ORK  HICH INVOLVED HEAVY LIFT
ING OR REPETITIVE BENDING, STOOPING OR T ISTING, BUT HE DID.

Dr. GEIST  AS OF THE OPINION, IN VIE OF THE EXTREMELY LIMITED
MOTION OF CLAIMANT'S LUMBAR SPINE AND HIS CONTINUED PAIN, THAT THERE
 AS LITTLE HOPE THAT CLAIMANT  OULD BE ABLE TO RETURN TO ANY GAIN
FUL EMPLOYMENT IN THE ORDINARY SENSE OF THE . ORD.

From September 3 , 1973, forward claima t was treated by

DR. SHORT AND DR. PARSONS. THE LATTER HAD ALSO TREATED CLAIMANT
FOR HIS 1 966 INJURY. DR. SHORT1 S OPINION  AS THAT CLAIMANT  AS NOT
MOTIVATED TO RETURN TO  ORK ALTHOUGH HE MIGHT BE IF LIGHTER  ORK
 AS AVAILABLE DR. PARSONS CONCURRED.

Dr. HICKMAN, A CLINICAL PSYCHOLOGIST, REPORTED THAT CLAIM
ANT HAD A PSYCHOLOGICAL DYSFUNCTION  HICH  AS LARGELY ATTRIBUTABLE
TO THE INDUSTRIAL INJURY AND TO HIS SUBSEQUENT PREDICAMENT HE  AS
OF THE OPINION THAT CLAIMANT PROBABLY  OULD SUFFER NO PERMANENT
PSYCHOLOGIC DISABILITY AS A RESULT OF THE INJURY PROVIDED HE IS ABLE
TO  ORK OUT A SATISFACTORY RETIREMENT PROGRAM  HICH  OULD PROVIDE
HIM  ITH SUFFICIENT INCOME AND STILL ALLO HIM TO PURSUE SOME OF
HIS HOBBIES.

Claima t at the prese t time is receivi g disability retire

ment FROM THE TEAMSTERS AMOUNTING TO 3 04 DOLLARS A MONTH AND IS
RECEIVING SOCIAL SECURITY BENEFITS OF 2 05 DOLLARS A MONTH. HIS
 IFE ALSO DRA S SOCIAL SECURITY DISABILITY BENEFITS.

The referee fou d that, because of claima t s age, it was
NOT FEASIBLE FOR HIM TO BE RETRAINED FOR LIGHTER  ORK AND<THAT AS
A RESULT OF THE CONSEQUENCES OF HIS INDUSTRIAL INJURY BEING SUPER
IMPOSED UPON HIS 1 96 6 FUSION, CLAIMANT  AS UNABLE TO ENGAGE IN ANY
OCCUPATION REQUIRING MORE THAN MODERATE PHYSICAL EFFORT ALTHOUGH
HIS ABILITY TO TOLERATE ACTIVITIES  AS GREATER THAN HE ADMITTED.

Th r f r  found that claimant had pot ntial for int ll c
tual AND PROFESSIONAL DEVELOPMENT  HICH HE HAD NEVER ACHIEVED TO
FULL EXTENT, BEING CONTENT TO DRIVE A TRUCK FOR 3 5 YEARS. BASED
UPON THE MEDICAL EVIDENCE, ESPECIALLY THE OPINION EXPRESSED BY DR.
PARSONS, THE REFEREE CONCLUDED THAT CLAIMANT COULD RETURN TO LIGHT
 ORK AND FALLS SQUARELY  ITHIN THE ODD-LOT CATEGORY BUT THAT HIS
LACK OF MOTIVATION PREVENTED HIM FROM RECEIVING PERMANENT TOTAL
DISABILITY. HE AFFIRMED THE A ARD MADE BY THE SECOND DETERMINATION
ORDER.

Th r f r  also conclud d that b caus th fund had r qu st d
A HEARING, CONTESTING CLAIMANT" S DISABILITY (SUCH REQUEST BEING MADE
AT THE TIME OF THE HEARING) AND HAD NOT SUCCEEDED IN REDUCING THE
A ARD MADE BY THE SECOND DETERMINATION ORDER, THEREFORE, THE FUND
HAD TO PAY CLAIMANT S ATTORNEY A REASONABLE ATTORNEY S FEE.

The board, o de  ovo review, agrees with the basic fi di gs

AND CONCLUSIONS OF THE REFEREE HO EVER, IT CANNOT AGREE  ITH THE
REFEREE S FINDING THAT "CLAIMANT COULD RETURN TO LIGHT  ORK AND
FALLS SQUARELY  ITHIN THE ODD-LOT CATEGORY. MANY TIMES A  ORKMAN,
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AN INJURY, IS ABLE TO·RETURN TO A LIGHTER TYPE OF WORK 0 HE 
CANNOT BE CONSIDERED AS FALLING Wl;THIN THE ODD-LOT CATEGORY MERELY 
BECAUSE HE CANNOT-RETURN TO THE.HEAVY MANUAL LABOR WHICH HE WAS 
ABLE TO PERFORM PRIOR TO HIS INJURY. SWANSON V 0 WESTPORT LUMBER 
CO• (UNDERSCORED) 0 4 OR APP 4 1 7 0 ET SEQ 1 EXPOUNDS ON THE THEORY 
OF THE 'ODD-LOT' DOCTRINE - THE BARE FINDING THAT A WORKMAN COULD 
ONLY RETURN TO LIGHT WORK IS NOT SUFFICIENT TO ESTABLISH A PRIMA 
FACIE CASE UNDER THAT DOCTRINE• 

THE BOARD FINDS THAT THE REFEREE IMPROPERLY DIRECTED THE 
FUND TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY'S FEE BASED 
UPON THE PROVISIONS OF ORS 656 0 382 (2) • IN THIS CASE, THE REQUEST 
FOR HEARING WAS INITIATED BY THE CLAIMANT, NOT_BY THE FUND - THE 
FUND REQUESTED A HEARING, CONTESTING THE EXTENT OF CLAIMANT'S DIS
ABILITY AT THE TIME THE HEARING WAS CONVENED. THE BOARD CONCLUDES 
THAT THIS CANNOT BE CONSTRUED AS 'INITIATING-, THE REQUEST FOR HEAR
ING BY TH_E FUND, THEREFORE, IT WAS IMMATERIAL WHETHER OR NOT THE 
FUND WAS SUCCESSFUL IN REDUCING CLAIMANT'S AWARD• 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 2 3 1 197-5 IS MODIFIED BY 
DELETING THEREFROM THE AWARD- OF 6 0 0 DOLLARS PAYABLE TO CLAIMANT'S 
ATTORNEY AS AND FOR A REASONABLE ATTORNEY'S FEE 0 · IN ALL OTHER RE
SPECTS THE ORDER IS AFFIRMED• 

WCB CASE NO. 74-462-2 

THOMAS BENCH, CLAIMANT 
POZZI, -WILSON AND ATCHISON, 

CLAIMANT'S ATTYS 0 

RALPH TODD 0 DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 20, , 1 976 

REVIEWED BY BOARD ME-MBERS WILSON AND MOORE 0 

THE CLAIMANT REQUESTS BOARD REVIE·W OF THE REFEREE'S ORDER 
AFFIRMING THE SECOND DETERMINATION ORDER MAILED DECEMBER 19 1- 1974 
WHEREBY CLAIMANT WAS AWARDED NO ADDITIONAL PERMANENT DISABIL'ITY 
AND AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM FOR HIS 
RHEUMATOID ARTHRITIS CONDITION 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 2 2 0 197 1 1 

HIS CLAIM WAS CLOSED INITIALLY BY DETERMINATION ORDER MAILED AUGUST 
8 1 1972 WHICH AWARDED CLAIMANT 48 DEGREES FOR 15 PER CENT UNSCHED
ULED LOW BACK DISABILITY. PURSUANT TO STIPULATION 1 CLAIMANT WAS 
AWARDED AN ADDITIONAL 2 5 DEGREES MAKING A TOTAL OF 73 DEGREES FOR 
HIS UNSCHEDULED LOW BAGI< D·ISABILITY 0 THE CLAIM WAS REOPENED ON 
FEBRUARY 2 5 1 1974 .AND CLOSED BY A SECOND DETERMINATION ORDER MAILED 
DECEMBER 19 1 197 4 WHICH AWARDED CLAIMANT NO ADDITIONAL PERMANENT 
PARTIAL DISABILITY0 

CLAIMANT IS A FQRMER DIESEL MEC:HANIC 0 WHEN HE WAS SEEN BY 
MEMBERS OF THE BACK CLINIC f"T THE TIME OF 'HIS 1 ·971 INJURY, THE DIAG
NOSIS WAS LUMBO$ACRAL STRAIN WITH NO EVIDENCE -OF NERVE ROOT DEPRES
SION OR PERMANENT RESIDUAL DISABILITY• IT WAS THE IMPRESSION OF 
THE MEMBERS OF THE CLINIC THAT CLAIMANT HAD A SYSTEMIC DISEA-SE, 
POSSIBLY COLLAGEN DISEASE, SUCH AS RHEUMATOID OR OTHER INFLAMMA
TORY ARTHRITIS WHICH ACCOUNTED FOR MOST OF HIS SYMPTOMATOLOGY AT 
THAT TIME• THE MEMBERS FELT THAT CLAIMANT'S INDUSTRIAL INJURY WAS 
MINIMAL BUT MIGHT HAVE AGGRAVATED THE ARTHRITIC PROBLEM., 

-6 9-

7 

AFTER AN INJURY, IS ABLE TO RETURN TO A LIGHTER TYPE OF  ORK, HE
CANNOT BE CONSIDERED AS FALLING  ITHIN THE ODD LOT CATEGORY MERELY
BECAUSE HE CANNOT RETURN TO THE HEAVY MANUAL LABOR  HICH HE  AS
ABLE TO PERFORM PRIOR TO HIS INJURY. S ANSON V,  ESTPORT LUMBER
CO, (UNDERSCORED) , 4 OR APP 4 17, ET SEQ, EXPOUNDS ON THE THEORY
OF THE ODD LOTT DOCTRINE THE BARE FINDING THAT A  ORKMAN COULD
ONLY RETURN TO LIGHT  ORK IS NOT SUFFICIENT TO ESTABLISH A PRIMA
FACIE CASE UNDER THAT DOCTRINE,

The board fi ds that the referee improperly directed the

FUND TO PAY CLAIMANT S ATTORNEY A REASONABLE ATTORNEY S FEE BASED
UPON THE PROVISIONS OF ORS 656,382 (2 ), IN THIS CASE, THE REQUEST
FOR HEARING  AS INITIATED BY THE CLAIMANT, NOT BY THE FUND THE
FUND REQUESTED A HEARING, CONTESTING THE EXTENT OF CLAIMANT S DIS
ABILITY AT THE TIME THE HEARING  AS CONVENED. THE BOARD CONCLUDES
THAT THIS CANNOT BE CONSTRUED AS INITIATING" THE REQUEST FOR HEAR
ING BY THE FUND, THEREFORE, IT  AS IMMATERIAL  HETHER OR NOT THE
FUND  AS SUCCESSFUL IN REDUCING CLAIMANT S A ARD,

ORDER

Th ORDER OF THE REFEREE DATED JULY 2 3 ,
DELETING THEREFROM THE A ARD OF 6 0 0 DOLLARS
ATTORNEY AS AND FOR A REASONABLE ATTORNEY S
SPECTS THE ORDER IS AFFIRMED.

WCB CASE NO. 74-4622 J ANUARY 20, 1976

THOMAS BENCH, CLAIMANT
POZZl,  ILSON AND ATCHISON,
claimant s ATTYS.

RALPH TODD, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee’s order

AFFIRMING THE SECOND DETERMINATION ORDER MAILED DECEMBER 19, 1974
 HEREBY CLAIMANT  AS A ARDED NO ADDITIONAL PERMANENT DISABILITY
AND AFFIRMED THE EMPLOYER S DENIAL OF CLAIMANT S CLAIM FOR HIS
RHEUMATOID ARTHRITIS CONDITION.

Claima t suffered a compe sable i jury o September 22, 1971,
HIS CLAIM  AS CLOSED INITIALLY BY DETERMINATION ORDER MAILED AUGUST
8 , 1 9 72  HICH A ARDED CLAIMANT 48 DEGREES FOR 15 PER CENT UNSCHED
ULED LO BACK DISABILITY, PURSUANT TO STIPULATION, CLAIMANT  AS
A ARDED AN ADDITIONAL 2 5 DEGREES MAKING A TOTAL OF 73 DEGREES FOR
HIS UNSCHEDULED LO BACK DISABILITY, THE CLAIM  AS REOPENED ON
FEBRUARY 25, 1974 AND CLOSED BY A SECOND DETER M INATI ON ORDER MAILED
DECEMBER 1 9 , 1 9 74  HICH A ARDED CLAIMANT NO ADDITIONAL PERMANENT
PARTIAL DISABILITY.

Claima t is a former diesel mecha ic, whe he was see by

MEMBERS OF THE BACK CLINIC AT THE TIME OF HIS 197 1 INJURY, THE DIAG
NOSIS  AS LUMBOSACRAL STRAIN  ITH NO EVIDENCE OF NERVE ROOT DEPRES
SION or perm nent residu l dis bility, it w s the impression of
THE MEMBERS OF THE CLINIC THAT CLAIMANT HAD A SYSTEMIC DISEASE,
POSSIBLY COLLAGEN DISEASE, SUCH AS RHEUMATOID OR OTHER INFLAMMA
TORY ARTHRITIS  HICH ACCOUNTED FOR MOST OF HIS SYMPTOMATOLOGY AT
THAT TIME. THE MEMBERS FELT THAT CLAIMANT S INDUSTRIAL INJURY  AS
MINIMAL BUT MIGHT HAVE AGGRAVATED THE ARTHRITIC PROBLEM.

1 9 7 5 IS MODIFIED BY
PAYABLE TO CLAIMANT S
FEE. IN ALL OTHER RE

— 

’ — — 

’ ’ 

-
’ 

’ ’ 

’ 

’ 
’ — 

’ 

’ ’ 








’ 



           
        
            
             
              
     

         
           

     
             

              
           
           

           
           
 
         

        
         

           
                   

            
         
           

       

           
         
         

             
            

             
          

            
             
           

           
  

         
           
          
    
          
           
         

          
        
         
        

         
        

        
             
      

APRIL. 2 1 197 4 CLAIMANT WAS EXAMINED BY DR• ROSENBAUM WHO 
FELT CLAIMANT HAD A RHEUMATIC DISEASE, POSSIBLY RHEUMATOID SPONDY
LITIS BUT HE WAS UNABLE TO RELATE THIS ILLNESS TO THE INDUSTRIAL IN

JURY. ON JUNE 19 • 1974 DR• ROSENBAUM REITERATED THIS OPINION• ON 
JUNE 1 8, 1 974 DRe GROTH REPORTED THAT HE CONCURRED WITH THE FIND
INGS OF THE BACK EVALUATION CLINIC• 

CLAIMANT WAS EXAMINED BY DR• PASQUESl 1 AT THE REQUEST OF 
THE CARRIER� DRe PASQUESI THOUGHT CLAIMANT HAO A 20 PER CENT IM

PAIRMENT DUE TO HIS INDUSTRIAL INJURY• 

(N HIS FINAL REPORT DATED MARCH 3, 1975 1 OR• ROSENBAUM STATED 
THAT HE HAD SEEN THE CLAIMANT FOR MORE THAN A VEAR AND ALTHOUGH HE 

COULD NOT PROVE OBJECTIVELY, AT THAT TIME 1 THAT CLAIMANT HAD AN OR

GANIC BACK DISEASE 0 HIS CLINICAL IMPRESSION WAS THAT HE MIGHT HAVE 

A RHEUMATIC DISEASE OF A MILD FORM WHICH SIMPLY HAD REMAINED QUIES

CENT - HE BELIEVED CLAIMANT SHOULD BE STARTED ON A DISABILITY REHABl-

1.:.ITATION PROGRAM• 

THE REFEREE FOUND THAT THERE WAS SOME POSSIBILITY THAT CLAIM
ANT7 S RHEUMATOID ARTHRITIS CONDITION WAS AGGRAVATED BY EMOTIONAL 

PROBLEMS OVERLAPPING THE INDUSTRIAL INJURY BUT THAT CLAIMANT HAD 

NOT PROVEN THIS• THERE WAS "!0 EVIDENCE THAT THE SYSTEMIC DISEASE 
WHICH CLAIMANT HAS WAS CAUSALLY RELATED TO HIS l~DUSTRIAL ACCIDENT• 
IT APPEARS TO HAVE DEVELOPED SUBSEQUENTLY THERETO BUT WITHOUT ANY 

RELATIONSHIP TO SAID ACCIDENT AND WAS AN INCIDENTAL FINDING MADE IN THE 
COURSE OF CLAIMANT 7 S TREATMENT. THE REFEREE CONCLUDED THAT THE 
DENIAL BY THE EMPLOYER AND ITS CARRIER OF ANY RESPONSIBILITY FOR 

CLAIMANT 7 S CONDITION OF RHEUMATOID SPONDYLITIS SHOULD BE AFFIRMED• 

W 1TH RESPECT TO THE ADEQUACY OF THE AWARD OF 7 3 DEGREES WHICH 
CLAIMANT HAS PREVIOUSLY RECEIVED FOR HIS UNSCHEDULED LOW BACK DIS

ABILITY, THE REFEREE FOUND THAT CLAIMANT IS NOW WORKING, REBUILD
ING GENERATORS AND HE HAS BEEN ABLE TO PERFORM HIS DUTIES TO DATE 

PROVIDING HE IS ABLE TO GET OFF HIS FEET PERIODICALLY. HE EARNS 
3 DOLLARS AN HOUR AT HIS PRESENT JOB WHEREAS A DIESEL MECHANIC NOW 
EARNS 6 • 5 0 DOLLARS• THE REFEREE FOUND CLAIMANT HAS PROBLEMS WITH 
HIS HANDS, JOINTS 0 NECK, KNEES AND ANKLES AND HE HAS A LIFTING LIMI

TATION OF 2 5 POUNDS WHICH HE HAS IMPOSED ON HIMSELF• CLAIMANT HAD 
ALSO TRIED TO APPLY FOR WORK AT 1\/!0TORCVCLE AND LAWNMOWER SHOPS, 
ATTEMPTING TO APPLY HIS TRAINING IN SM·ALL ENGINE REPAIR, BUT MET 

W 1TH LITTLE SUCCESS• 

THE REFEREE CONCLUDED THAT CLAIMANT HAS LOST A PORTION OF 
THE LABOR MARKET WHICH WAS AVAILABLE TO HIM PRIOR TO HIS INDUS

TRIAL INJURY BUT THAT THE AWARD OF 73 DEGREES ADEQUATELY COMPEN
SATES CLAIMANT FOR THIS LOSS• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON
CLUSIONS OF THE REFEREE � THE BOARD NOTES THAT ANSWERS TO COMPLEX 
MEDICAL CAUSATION QUESTIONS ARE TO BE DETERMINE.D BY MEDICAL TESTI

MONY AND THE MEDICAL EVIDENCE PRESENTED IN THIS CASE CLEARLY ESTAB
LISH THAT CLAIMANT 7 S RHEUMATOID PROBLEM OCCURRED AFTER THE INDUS
TRIAL INJURY AND HAD NO RELATIONSHIP TO HIS INDUSTRIAL INJURY• 

THE BOARD SUGGESTS THAT CLAIMANT AVAIL HIMSELF OF PSYCHO
LOGICAL COUNSELING 0 BASED UPON DRe HICKMAN 7 S EVALUATION THAT. 

CLAIMANT IS EXPERIENCING A MODERATELY SEVERE ANXIETY TENSION REAC
TION WITH PROBABLE CONVERSION REACTIONS AND EXTREME PREOCCUPATION 

WITH HIS SYMPTOMS• UNDER THE PROVISIONS OF ORS 6 5 6 • 2 4 5, PSYCHO

LOGICAL COUNSELING CAN BE PROVIDED TO CLAIMANT• 
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On APRIL. 2, 1 974 CLAIMANT  AS EXAMINED BY DR. ROSENBAUM  HO
FELT CLAIMANT HAD A RHEUMATIC DISEASE, POSSIBLY RHEUMATOID SPONDY
LITIS BUT HE  AS UNABLE TO RELATE THIS ILLNESS TO THE INDUSTRIAL IN
JURY. ON JUNE 1 9 , 1 974 DR. ROSENBAUM REITERATED THIS OPINION. ON
JUNE 1 8 , 1 974 DR. GROTH REPORTED THAT HE CONCURRED  ITH THE FIND
INGS OF THE BACK EVALUATION CLINIC.

Claima t was exami ed by dr. pasquesi, at the request of
THE CARRIER. DR. PASQUESI THOUGHT CLAIMANT HAD A 20 PER CENT IM
PAIRMENT DUE TO HIS INDUSTRIAL INJURY.

In HIS FINAL REPORT DATED MARCH 3 , 1 975 , DR. ROSENBAUM STATED
THAT HE HAD SEEN THE CLAIMANT FOR MORE THAN A YEAR AND ALTHOUGH HE
COULD NOT PROVE OBJECTIVELY, AT THAT TIME, THAT CLAIMANT HAD AN OR
GANIC BACK DISEASE, HIS CLINICAL IMPRESSION  AS THAT HE MIGHT HAVE
A RHEUMATIC DISEASE OF A MILD FORM  HICH SIMPLY HAD REMAINED QUIES
CENT HE BELIEVED CLAIMANT SHOULD BE STARTED ON A DISABILITY REHABI
LITATION PROGRAM.

The referee fou d that there was some possibility that claim
 nt s RHEUMATOID ARTHRITIS CONDITION  AS AGGRAVATED BY EMOTIONAL
PROBLEMS OVERLAPPING THE INDUSTRIAL INJURY BUT THAT CLAIMANT HAD
NOT PROVEN THIS. THERE  AS NO EVIDENCE THAT THE SYSTEMIC DISEASE
 HICH CLAIMANT HAS  AS CAUSALLY RELATED TO HIS INDUSTRIAL ACCIDENT.
IT APPEARS TO HAVE DEVELOPED SUBSEQUENTLY THERETO BUT  ITHOUT ANY

RELATIONSHIP TO SAID ACCIDENT AND  AS AN INCIDENTAL FINDING MADE IN THE
COURSE OF CLAIMANT S TREATMENT. THE REFEREE CONCLUDED THAT THE
DENIAL BY THE EMPLOYER AND ITS CARRIER OF ANY RESPONSIBILITY FOR
CLAIMANT'S CONDITION OF RHEUMATOID SPONDYLITIS SHOULD BE AFFIRMED,

With r sp ct to th ad quacy of th award of 73 d gr  s which
CLAIMANT HAS PREVIOUSLY RECEIVED FOR HIS UNSCHEDULED LO BACK DIS
ABILITY, THE REFEREE FOUND THAT CLAIMANT IS NO  ORKING, REBUILD
ING GENERATORS AND HE HAS BEEN ABLE TO PERFORM HIS DUTIES TO DATE
PROVIDING HE IS ABLE TO GET OFF HIS FEET PERIODICALLY. HE EARNS
3 DOLLARS AN HOUR AT HIS PRESENT JOB  HEREAS A DIESEL MECHANIC NO 
EARNS 6,50 DOLLARS. THE REFEREE FOUND CLAIMANT HAS PROBLEMS  ITH
HIS HANDS, JOINTS, NECK, KNEES AND ANKLES AND HE HAS A LIFTING LIMI
TATION OF 2 5 POUNDS  HICH HE HAS IMPOSED ON HIMSELF. CLAIMANT HAD
ALSO TRIED TO APPLY FOR  ORK AT MOTORCYCLE AND LA NMO ER SHOPS,
ATTEMPTING TO APPLY HIS TRAINING IN SMALL ENGINE REPAIR, BUT MET
 ITH LITTLE SUCCESS.

Th r f r  conclud d that claimant has lost a portion of
THE LABOR MARKET  HICH  AS AVAILABLE TO HIM PRIOR TO HIS INDUS
TRIAL INJURY BUT THAT THE A ARD OF 73 DEGREES ADEQUATELY COMPEN
SATES CLAIMANT FOR THIS LOSS.

The board, o de  ovo review, affirms the fi di gs a d CON
CLUSIONS OF THE REFEREE. THE BOARD NOTES THAT ANS ERS TO COMPLEX
MEDICAL CAUSATION QUESTIONS ARE TO BE DETERMINED BY MEDICAL TESTI
MONY AND THE MEDICAL EVIDENCE PRESENTED IN THIS CASE CLEARLY ESTAB
LISH THAT CLAIMANT'S RHEUMATOID PROBLEM OCCURRED AFTER THE INDUS
TRIAL INJURY AND HAD NO RELATIONSHIP TO HIS INDUSTRIAL INJURY.

The BOARD SUGGESTS th t cl im nt  v il himself of PSYCHO
LOGICAL COUNSELING, BASED UPON DR. HICKMAN1 S EVALUATION THAT
CLAIMANT IS EXPERIENCING A MODERATELY SEVERE ANXIETY TENSION REAC
TION  ITH PROBABLE CONVERSION REACTIONS AND EXTREME PREOCCUPATION
 ITH HIS SYMPTOMS. UNDER THE PROVISIONS OF ORS 6 5 6.24 5 , PSYCHO
LOGICAL COUNSELING CAN BE PROVIDED TO CLAIMANT.
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THE ORDER OF THE REFEREE DATED JULY 8 1 -197 5 IS AFFIRMED• 

WCB CASE NO. 75-400 JANUARY 20, 1976 

GORDON WICKLANDER, CLAIMANT 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

CLAIMANTI' S ATTYSe 

DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST FOR REVIEW BY SAIF 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE I's 
ORDER CONTENDING HE ERRED IN FAILING TO MAKE A FINDING REVERSING 
THE DENIAL OF THE STATE ACCiDENT INSURANCE FUND AND IN AWARD.ING 
ATTORNEY• S FEES ON 1 A DENIED CLAIM AND ALSO FAILED TO AWARD TEMPO

RARY TOTAL DISABILITY COMPENSATION• 

THE FUND CROSS REQUESTS REVIEW OF THE -REFEREE•.s ORDER CON
TENDING THAT THE. EXTENT 1 IF ANY, - OF CLAl'MANTY S PERMANENT PARTIAL 

DISABIL.ITY WAS LESS THAN' THAT AWARDED BY THE REFEREE IN HIS ·OPINION 

AND ORDER DATED JULY 15 1 197 5 • 

_ ON AUGU.ST 13 1 ·197 5 THE BOARD·WAS 'ADVISED BY CLAIMANT" S COUN

SEL THAT CLAIMANT HAD BEEN ENROLLED IN AN AUTHORIZED PROGRAM OF 
VOCATIONAL REHABiLITATION AND A REQUEST WAS MADE,· PURSUANT TO THE 

PROVISIONS OF ORS 6 5 6 • 2 6 8 1 THAT Ti-l'E' FUND COMMENCE PAYMENT TO 
CLAIMANT OF TEMPORARY TOTAL DISABILITY COMPENSATION TO CONTINUE 
UNTIL CLAIMANT HAS COMPLETED THE AUTHORIZED PROGRAM.-

THE FUND CONTENDED THAT THE DETERMINATION ORDER MAILED 
DECEMBER 3 1 1974 WHICH ALLOWED TEMPORARY TOTAL DISAB.IL'rTY COM
PENSATION FROM AUGUST 28 1 1974 THROUGH SEPTEMBER 10 1 ' 1974 1 .IMPLIED 

A FINDING THAT CLAIMANT WAS BOTH MEDICALLY AND VOCATIONALLY STA
TIONARY AT THAT TIME. 

ON· SEPTEMBER 2 6 1 197 5 AN INTERIM ORDER WAS ENTERED WHICH 
REOPENED CLAI MANTI' S CLAIM EFFECTIVE AUGUST 2 8 1 I 9 7 5 AND PROVIDED 

HIM WITH SUCH REHABILITATION AND COMPENSATION BENEF_ITS AS HIS ~ON
DITION SHOULD WARRANT, IT FURTHER ORDERED PAYMENT OF'·COMPENSATION 
UNDER THE PREVIOUS ORDER TO -SE SUSPENDED EFFECTIVE AUGUST 2 8 1 197 5 
PENDING FINAL EVALUATION• 

BECAUSE OF THE CIRCUMSTANCES WHICH HAVE OCCURRED SINCE THE 
ENTRY OF THE REFEREE• S OPINION AND ORDER ON JULY 15 1 1975 1 THE ONLY 
ISSUE REMAINING BEFORE THE BOARD ON REVIEW IS THE PROPRIETY OF THE 

REFEREE• S REFUSAL TO AWARD AN ATTORNEY• S FEE ON. A DENIED CLAIM• 

THE BOARD, ON DE NOVO REVIEW 1 CONCURS WITH THE FINDING THAT 
CLAIMANT• S ATTORNEY IS NOT ENTITLED TO AN ATTORNEY• S FEE• THE DE

NIAL, DATED JANUARY 22 1 1975 1 WHICH DENIED RESPONSIBILITY FOR FUR
THER BACK CONDITION B.EYOND OCTOBER 31 1 197-4 WAS A PROPER DENIAL. 

ORDER 

· THE ORDER ·OF THE REFEREE DATED JULY 15 1 -1•9 7 5 ·IS AFFIRMED 
WITH RESPECT TO .THE AFFIRMANCE OF THE .FUNDI' S DENIAL DATED -JANU

ARY 2 2 1 1 9 7 5 • 
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ORDER
The ORDER OF THE REFEREE DATED JULY 8,1 975 IS AFFIRMED,

WCB CASE NO. 75-400 J ANUARY 20, 1976

GORDON WICKLANDER, CLAIMANT
SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
cl im nt s ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT
CROSS REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

The claima t requests review by the board of the referee's
ORDER CONTENDING HE ERRED IN FAILING TO MAKE A FINDING REVERSING
THE DENIAL OF THE STATE ACCIDENT INSURANCE FUND AND IN A ARDING
ATTORNEY'S FEES ON'A DENIED CLAIM AND ALSO FAILED TO A ARD TEMPO
RARY TOTAL D I SAB IL ITY COMPENSATION.

The FUND CROSS REQUESTS REVIE OF THE REFEREE'S ORDER CON
TENDING THAT THE EXTENT, IF ANY, OF CLAIMANT'S PERMANENT PARTIAL
DISABILITY  AS LESS THAN THAT A ARDED BY THE REFEREE IN HIS OPINION
AND ORDER DATED JULY 1 5 , 1 9 75 .

On AUGUST 1 3 , 1 9 7 5 THE BOARD- AS ADVISED BY CLAIMANT'S COUN

SEL THAT CLAIMANT HAD BEEN ENROLLED IN AN AUTHORIZED PROGRAM OF
VOCATIONAL REHABILITATION AND A REQUEST  AS MADE, PURSUANT TO THE
PROVISIONS OF ORS 6 5 6.2 6 8 , THAT THE FUND COMMENCE PAYMENT TO
CLAIMANT OF TEMPORARY TOTAL DISABILITY COMPENSATION TO CONTINUE
UNTIL CLAIMANT HAS COMPLETED THE AUTHORIZED PROGRAM.

The fu d co te ded that the determi atio order mailed

DECEMBER 3 , 1 9 74  HICH ALLO ED TEMPORARY TOTAL DISABILITY COM
PENSATION FROM AUGUST 2 8 , 1 9 74 THROUGH SE PTE MBE R 10,1 974, IMPLIED
A FINDING THAT CLAIMANT  AS BOTH MEDICALLY AND VOCATIONALLY STA
TIONARY AT THAT TIME.

On SEPTEMBER 2 6 , 1 9 75 AN INTERIN4 ORDER  AS ENTERED  HICH
REOPENED CLAIMANT'S CLAIM EFFECTIVE AUGUST 2 8 , 1 9 75 AND PROVIDED
HIM  ITH SUCH REHABILITATION AND COMPENSATION BENEFITS AS HIS CON
DITION SHOULD  ARRANT, IT FURTHER ORDERED PAYMENT OF 'COMPENSATION
UNDER THE PREVIOUS ORDER TO BE SUSPENDED EFFECTIVE AUGUST 2 8 , 1 9 7 5
PENDING FINAL EVALUATION.

Because of the circumsta ces which have occurred si ce the
ENTRY OF THE REFEREE'S OPINION AND ORDER ON JULY 1 5 , 1 9 7 5 , THE ONLY
ISSUE REMAINING BEFORE THE BOARD ON REVIE IS THE PROPRIETY OF THE
referee s REFUSAL TO  w rd  n  ttorney s FEE ON. A DENIED CLAIM.

The BOARD, ON DE NOVO REVIE , CONCURS  ITH THE FINDING THAT
CLAIMANT'S ATTORNEY IS NOT ENTITLED TO AN ATTORNEY'S FEE. THE DE
NIAL, DATED JANUARY 2 2 , 1 9 7 5 ,  HICH DENIED RESPONSIBILITY FOR FUR
THER BACK CONDITION BEYOND OCTOBER 3 1 , 1 974  AS A PROPER DENIAL.

ORDER
The ord r of th r f r  dat d july is, 1975 is affirm d

 ITH RESPECT TO THE AFFIRMANCE OF THE FUND'S DENIAL DATED JANU
ARY 22,1975.
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AWARD OF 4 8 DEGREES FOR 1 5 PER CENT PERMANENT PARTIAL 

DISABILITY IS SET ASIDE AS IS THE DIRECTIVE THAT THE FUND PAY CLAIM
ANT• S ATTORNEY 2 5 PER CENT OF THE AFORESAID AWARD TO A MAXIMUM OF 
Z 1 000 DOLLARS• A DETERMINATION OF THE EXTENT OF CLAIMANT•s PER

MANENT PARTIAL DISABILITY MUST BE HELD IN ABEYANCE UNTIL THE CLAIM
ANT IS FOUND TO BE VOCATIONALLY STATIONARY. 

WCB CASE NO. 74-4537 

GEORGE WILLIAMS, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER, 

CLAIMANT• S ATTYSe 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO MOORE. 

THE CLAIMANT REQUESTS REVIEVI BY THE BOARD OF THE REFEREE' :,; 
ORDER WHICH DENIED CLAIMANT• S REQUEST FOR HEARING BECAUSE IT WAS 

NOT FILED WITHIN 6 0 DAYS AFTER CLAIMANT• S CLAIM WAS DENIED• 

CLAIMANT• S CLAIM WAS DENIED OCTOBER 1 7, 1974 ANO HIS REQUEST 

FOR HEARING WAS DATED DECEMBER 16, 19 74, POSTMARKED DECEMBER 1 7, 

I 9 7 4 AND RECEIVED BY THE BOARD ON DECEMBER I 8, I 9 7 4 • 

THE REFEREE, AT THE HEARING, INQUIRED WHY CLAIMANT HAD NOT 
FILED EARLIER AS REQUIRED BY THE STATUTE ANO RECEIVED AS AN ANSWER 
"1• M A PUTTER OFFER•• THE REFEREE FELT THIS WAS NOT A SATISFACTORY 
EXPLANATION NOR WAS THE CLAIMANT• S EXPLANATION OF THE METHOD HE 

USED TO COUNT THE 6 0 DAYS PERSUASIVE• 

THE REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO SHOW GOOD 

CAUSE FOR HIS FAILURE TO FILE IN A TIMELY FASHION• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINOl"IGS 
AND CONCLUSIONS OF THE REFEREE• 

. WCB CASE NO. 74-4456 

JAMES TEMPLE, CLAIMANT 
GALBREATH AND POPE, CLAIMANT• S ATTYS• 
KOTTKAMP AND o• ROURKE, DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY EMPLOYER 

JANUARY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER REQUESTS REVIEW BY THE BOARD OF A REFEREE' s 
ORDER WHICH REMANDED TO IT CLAIMANT• S CLAIM FOR AGGRAVATION 0 

CLAIMANT SUSTAINED A COMPENSABLE LOW BACK INJURY ON MAY 6, 
196 9 - .HIS CLAIM WAS CLOSED BY DETERMINATION ORDER MAI LED APRIL 2 0, 
1970 W 1TH NO AWARD OF PERMANENT DJ SAS I LITY COMPENSATION• 

0N JULY 3 0 1 1971 1 CLAIMANT FILED A REQUEST FOR A HEARING ON 

AN AGGRAVATION BASIS, HOWEVER, WHILE THAT REQUEST WAS PENDING 
CLAIMANT WAS IMPRISONED IN THE OREGON STATE PENITENTIARY AND THE 
CLAIM FOR AGGRAVATIOf-:J WAS DISMISSED FOR FAILURE TO FILE SUPPORTING 
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The A ARD OF 4 8 DEGREES FOR 1 5 PER cent perm nent p rti l

DISABILITY IS SET ASIDE AS IS THE DIRECTIVE THAT THE FUND PAY CLAIM
ANT* S ATTORNEY 25 PER CENT OF THE AFORESAID A ARD TO A MAXIMUM OF
2,000 DOLLARS. A DETERMINATION OF THE EXTENT OF CLAIMANT S PER
MANENT PARTIAL DISABILITY MUST BE HELD IN ABEYANCE UNTIL THE CLAIM
ANT IS FOUND TO BE VOCATIONALLY STATIONARY.

WCB CASE NO. 74-4537 JANUARY 20, 1976

GEORGE WILLIAMS, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT* S ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests review by the board of the referee’ s
ORDER  HICH DENIED CLAIMANT* S REQUEST FOR HEARING BECAUSE IT  AS
NOT FILED  ITHIN 6 0 DAYS AFTER CLAIMANT S CLAIM  AS DENIED.

Claima t’s claim was de ied October 17, 1974 a d his request

FOR HEARING  AS DATED DECEMBER 16, 1974 , POSTMARKED DECEMBER 17,
1 9 74 AND RECEIVED BY THE BOARD ON DECEMBER 1 8 , 1 9 74 .

The referee, at the heari g, i quired why claima t had  ot

FILED EARLIER AS REQUIRED BY THE STATUTE AND RECEIVED AS AN ANS ER
* I* M A PUTTER OFFER. * THE REFEREE FELT THIS  AS NOT A SATISFACTORY
EXPLANATION NOR  AS THE CLAIMANT S EXPLANATION OF THE METHOD HE
USED TO COUNT THE 6 0 DAYS PERSUASIVE.

The REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO SHO GOOD
CAUSE FOR HIS FAILURE TO FILE IN A TIMELY FASHION.

The BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE FINDINGS
AND CONCLUSIONS OF THE REFEREE.

WCB CASE NO. 74-4456 JANUARY 20, 1976

JAMES TEMPLE, CLAIMANT
GALBREATH AND POPE, CLAIMANT S ATTYS.
KOTTKAMP AND O ROURKE, DEFENSE ATTYS.
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The EMPLOYER REQUESTS REVIE BY THE BOARD OF A REFEREE'S
ORDER  HICH REMANDED TO IT CLAIMANT S CLAIM FOR AGGRAVATION.

Claima t sustai ed a compe sable low back i jury o may 6 ,
1 96 9 HIS CLAIM  AS CLOSED BY DETERMINATION ORDER MAILED APRIL 20,
1 9 7 0  ITH NO A ARD OF PERMANENT DISABILITY COMPENSATION.

On JULY 3 0 , 1 97 1 , CLAI MANT FILED A REQUEST FOR A HEARING ON

AN AGGRAVATION BASIS, HO EVER,  HILE THAT REQUEST  AS PENDING
CLAIMANT  AS IMPRISONED IN THE OREGON STATE PENITENTIARY AND THE
CLAIM FOR AGGRAVATION  AS DISMISSED FOR FAILURE TO FILE SUPPORTING
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DOCUMENTS (AT THE TIME REQUIRED BY STATUTE) 0 IN 1 974 CLAIM-
' . ' 

ANT AGAIN REQUESTED A HEARING AND, PURSUANT TO THE PROVISIONS OF 

ORS 656 0 273 1 AS AMENDED BY SENATE BILL 741 1 THE REQUEST WAS GRANTED• 

0R 0 SM 1TH EXAMINED CLAIMANT ON JUNE 2 0, 1 9 7 5 - HE HAD ALSO 

EXAMINED CLAIMANT IN .JULY, 1969 (ACTUALLY HE HAD FIRST SEEN CLAIM

ANT IN MAY 1 1965) 0 CLAIMANT HAD CONSIDERABLE COMPLAINTS 8 TENDER

NESS AND PAIN IN HIS BACK AND ALSO SHOWED A GREAT DEAL OF DEGENERA

TION THROUGHOUT THE LUMBAR SPINE 0 BASED UPON HIS EXAMINATION OF 

CLAIMANT ON JUNE 2 0 1 1 9 7 5, 0R 0 SM 1TH WAS OF THE OPINION THAT CLAIM

ANT HAD A TREMENDOUS AMOUNT OF IMPAIRED FUNCTION IN HIS LOWER BACK 

ANO ESS.ENTIALLY COULD NOT USE IT FOR ANY USEFUL PURPOSE 0 HE STATED, 

UNEQUIVOCALLY, THAT CLAIMANT'S CONDITION WAS PROBABLY GETTING 

WORSE AS TIME PROGRESSED AND THAT HE WAS HAVING MORE EPISODES OF 

ACUTE PAIN AND MUSCLE SPASMS 0 IT WAS HIS OPINION THAT. CLAIMANT'S 

CONDITION AT THE PRESENT TIME WAS WORSE THAN IT WAS WHEN HE HAD 
SEEN HIM IN 1969 0 

BASED UPON THE TESTIMONY OF DR 0 SMITH, TO A LARGE EXTENT, THE 

REFEREE CONCLUDED THAT CLAIMANT HAD SUSTAINED HIS BURDEN OF PROOF 

THAT HIS CO_NDITION HAD BECOME AGGRAVATED AND WORSENED SINCE THE 

FIRST DETERMINATION ORDER MAILED APRIL 2 0, 1970 AND THAT THERE HAD 

BEEN A DE FACTO DENIAL OF THIS CLAIM FOR AGGRAVATION BY THE EMPLOYER 0 

THE RE FE REE REMANDED THE CLAIM TO THE EMPLOYER FOR ACCEPTANCE 
AND PAYMENT OF BENEFITS AS PROVIDED BY LAW ANO AWARDED CLAIMANT'S 

ATTORNEY A REASONABLE ATTORNEY'S FEE TO BE PAID BY THE EMPLOYER. 

THE BOARD 0 ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND CON

CLUSIONS REACHED BY THE REFEREE IN HIS OPINION ANO ORDER• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 1 0 1975 IS AFFIRMED. 

CLAIMANT' s COUNSEL IS AWARDED AS A REASONABLE ATTORNEY' s 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 

OF 3 5 0 DOLLARS, PAYABLE BY THE E MPLOYER 0 

WCB CASE NO. 75-486 

ESTHER NIMSBC, CLAIMANT 
WENDELL GRONS0 0 CLAIMANT'S ATTY. 

DEPT0 OF JUSTICE 0 DEFENSE ATTY 0 

REQUEST FOR REVIEW BY SAIF 

JANUARY 20, 1976 

REVIEWED BY BOARD MEMBE.RS WILSON ANO MOORE,. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE 

BOARD OF THE REFEREE'S ORDER WHICH AWARDED CLAIMANT PERMANENT 

TOTAL DISABILITY AS DEF INE0 BY ORS 6 5 6,. 2 0 6 EFFECTIVE ON THE DATE 

OF HIS ORDER, AUGUST 7, 197 5 0 

CLAIMANT IS A 61 YEAR OLD COOK AND WAITRESS WHO SUFFERED A 

BACK INJURY ON MARCH 1 4 9 1974 WHEN SHE WAS STRUCK BY A FREEZER 

DOOR WHILE CARRYING A TRAY OF MEAT 0 CLAIMANT HAS NOT WORKED SINCE 

THE DATE OF HER INJUR Y 0 

EXAMINATION -AT THE DISABILITY PREVENTION DIVISION ON NOVEM

"<ER 6 • 19 74 INDICATED_ INJURY-RELATED RIGHT SHOULDER AND NECK STRAIN 

-7 3 -

MEDICAL DOCUMENTS (AT THE TIME REQUIRED BY STATUTE). IN 1 974 CLAIM
ANT AGAIN REQUESTED A HEARING AND,. PURSUANT TO THE PROVISIONS OF
ORS 656.273 , AS AMENDED BY SENATE BILL 7 4 1 , THE REQUEST WAS GRANTED.

Dr. SMITH EXAMINED CLAIMANT ON JUNE 2 0 , 1 9 7 5 HE HAD ALSO
EXAMINED CLAIMANT IN.JULY, 1 9 6 9 (ACTUALLY HE HAD FIRST SEEN CLAIM
ANT IN MAY, 1 9 6 5 ). CLAIMANT HAD CONSIDERABLE COMPLAINTS, TENDER
NESS AND PAIN IN HIS BACK AND ALSO SHOWED A GREAT DEAL OF DEGENERA
TION THROUGHOUT THE LUMBAR SPINE. BASED UPON HIS EXAMINATION OF
CLAIMANT ON JUNE 2 0 , 1 9 7 5 , DR. SMITH WAS OF THE OPINION THAT CLAIM
ANT HAD A TREMENDOUS AMOUNT OF IMPAIRED FUNCTION IN HIS LOWER BACK
AND ESSENTIALLY COULD NOT USE IT FOR ANY USEFUL PURPOSE. HE STATED,
UNEQUIVOCALLY, THAT CLAIMANT S CONDITION WAS PROBABLY GETTING
WORSE AS TIME PROGRESSED AND THAT HE WAS HAVING MORE EPISODES OF
ACUTE PAIN AND MUSCLE SPASMS. IT WAS HIS OPINION THAT CLAIMANT1 S
CONDITION AT THE PRESENT TIME WAS WORSE THAN IT WAS WHEN HE HAD
SEEN HIM IN 1 9 6 9 .

Bas d upon th t stimony of dr. smith, to a larg  xt nt, th 
REFEREE CONCLUDED THAT CLAIMANT HAD SUSTAINED HIS BURDEN OF PROOF
THAT HIS CONDITION HAD BECOME AGGRAVATED. AND WORSENED SINCE THE
FIRST DETERMINATION ORDER MAILED APRIL 2 0 , 1 97 0 AND THAT THERE HAD
BEEN A DE FACTO DENIAL OF THIS CLAIM FOR AGGRAVATION BY THE EMPLOYER.

The referee rema ded the claim to the employer for accepta ce

AND PAYMENT OF BENEFITS AS PROVIDED BY LAW AND AWARDED CLAIMANT'S
ATTORNEY A REASONABLE ATTORNEY S FEE TO BE PAID BY THE EMPLOYER.

The board, o de  ovo review, co curs i the fi di gs a d co 

clusio s REACHED BY THE REFEREE IN HIS OPINION AND ORDER.

ORDER
The order of the referee dated august i , 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey’s
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM
OF 3 5 0 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-486 JANUARY 20, 1976

ESTHER NIMSIC, CLAIMANT
WENDELL GRONSO, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

R vi w d by board m mb rs wilson and moor .

Th stat accid nt insuranc fund r qu sts r vi w by th 
BOARD OF THE REFEREE S ORDER WHICH AWARDED CLAIMANT PERMANENT
TOTAL DISABILITY AS DEFINED BY ORS 6 56.2 06 EFFECTIVE ON THE DATE
OF HIS ORDER, AUGUST 7 , 1 9 7 5 .

Claima t is a 6 i year old cook a d waitress who suffered a

BACK INJURY ON MARCH 1 4 , 1 9 74 WHEN SHE WAS STRUCK BY A FREEZER
DOOR WHILE CARRYING A TRAY OF MEAT. CLAIMANT HAS NOT WORKED SINCE
THE DATE OF HER INJURY.

Exami atio at the disability preve tio divisio o  ovem

, 1 9 74 INDICATED INJURY-RELATED RIGHT SHOULDER AND NECK STRAINqER 6
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TO THE FALL AND DEGENERATIVE ARTHRITIS OF THE CERVICAL SPINE. 
THE DOCTORS AT THE DISABILITY PREVENTION DIVISION DOUBTED WHETHER 

CLAIMANT WOULD BE ABLE TO RETURN TO ACTIVE COOKING OR RESTAURANT 

WORK• 

THE PSYCHOLOGICAL EVALUATION OF NOVEMBER 1 5 t 1 974 REVEALED 

CLAIMANT TO BE AN EXCEEDINGLY POOR CANDIDATE FOR FUTURE EMPLOY

MENT DUE TO HER AGE, PHYSICAL HEALTH PROBLEMS, LACK OF VOCATIONAL 

SKILLS AND LACK OF A HIGH SCHOOL DI PLOMA 0 CLAIMANT ALSO HAS VERY 

LIMITED VOCATIONAL INTERESTS• 

(TIS DOUBTFUL THAT CLAIMANT IS REALLY INTERESTED IN TRYING 

TO WORK AGAIN AND IF SHE DID ATTEMPT TO RETURN TO THE LABOR MARKET 

SHE COULD ONLY BE CONSIDERED FOR A RELATIVELY LOW-LEVEL TYPE OF 

WORK• THE PHYSICAL IMPAIRMENT RELATES TO NECK AND SHOULDER ANO 
WAS CONSIDERED MILD TO MILDLY MODERATE, HOWEVER, CLAIMANT COULD 

NOT RETURN TO WORK AS A WAITRESS BECAUSE OF THE LIMITATION OF RANGE 

OF MOTION IN HER NECK AND AGGRAVATION OF HER SYMPTOMS BROUGHT ON 

WHEN SHE IS FORCED TO LOOK OOWN 0 

DR. WHITE CONSIDERED HER PERMANENTLY AND TOTALLY DISABLED 

FROM PERFORMING ANY REGULAR AND SUITABLE WORK AS A RESULT OF HER 

INDUSTRIAL INJURY• CLAIMANT STATES SHE IS UNABLE TO RAISE HER RIGHT 

ARM ANO SHE HAS DIFFICULTY MOVING HER NECK AND CANNOT LOOK DOWN -

SHE IS ABLE TO DO HOUSEWORK IF IT DOES NOT REQUIRE LIFTING OR BEND

ING• AT THE PRESENT TIME SHE TAKES PAIN MEDICATION• 

THERE ARE TWO RESTAURANTS IN BURNS THAT OCCASIONALLY HIRE 

RECEPTIONISTS• ONE USES A RECEPTIONIST SEVEN OR EIGHT TIMES A 
YEAR - THE OTHER THE OWNER PERFORMS THIS FUNCTION• 

THE RE FE REE FOUND THAT CLAIMANT'S INJURIES WE RE SUCH THAT, 
WHEN COUPLED WITH OTHER FACTORS SUCH AS MENTAL CAPACITY, EDUCA

TION, TRAINING OR AGE, PLACED HER PRIMA FACIE IN THE ODD-LOT CATE

GORY AND THAT, CONSEQUENTLY, THE BURDEN OF PROOF WAS UPON THE 

FUND TO SHOW SOME KIND OF SUITABLE WORK WHICH WAS REGULARLY AND 

CONTINUOUSLY AVAILABLE TO CLAIMANT. THE REFEREE FOUND THE FUND 

HAD NOT MET THIS BURDEN ANO HE CONCLUDED, THEREFORE, THAT CLAIM

ANT WAS PERMANENTLY ANO TOTALLY DI SABLED• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 7, 197 5 IS AFFIRMED. 

CouNSEL FOR CLAIMANT IS AWARDED AS A REASONABLE ATTORNEY' s 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM 

OF 400 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

WCB CASE NO. 74-1077 

ROBERT HAINES, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER, 

CLAIMANT'S ATTYS. 

DEPT. OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 2 O, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO MOORE. 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE., S ORDER ·WHICH 
AWARDED CLAIMANT 66 DEGREES OF A MAXIMUM OF 11 0 DEGREES FOR PARTIAL 

-74-

DUE TO THE FALL AND DEGENERATIVE ARTHRITIS OF THE CERVICAL SPINE.
THE DOCTORS AT THE DISABILITY PREVENTION DIVISION DOUBTED  HETHER
CLAIMANT  OULD BE ABLE TO RETURN TO ACTIVE COOKING OR RESTAURANT
 ORK.

Th PSYCHOLOGICAL EVALUATION OF NOVEMBER 1 5 , 1 974 REVEALED
CLAIMANT TO BE AN EXCEEDINGLY POOR CANDIDATE FOR FUTURE EMPLOY
MENT DUE TO HER AGE, PHYSICAL HEALTH PROBLEMS, LACK OF VOCATIONAL
SKILLS AND LACK OF A HIGH SCHOOL DIPLOMA. CLAIMANT ALSO HAS VERY
LIMITED VOCATIONAL INTERESTS.

It IS DOUBTFUL THAT CLAIMANT IS REALLY INTERESTED IN TRYING
TO  ORK AGAIN AND IF SHE DID ATTEMPT TO RETURN TO THE LABOR MARKET
SHE COULD ONLY BE CONSIDERED FOR A RELATIVELY LO -LEVEL TYPE OF
 ORK. THE PHYSICAL IMPAIRMENT RELATES TO NECK AND SHOULDER AND
 AS CONSIDERED MILD TO MILDLY MODERATE, HO EVER, CLAIMANT COULD
NOT RETURN TO  ORK AS A  AITRESS BECAUSE OF THE LIMITATION OF RANGE
OF MOTION IN HER NECK AND AGGRAVATION OF HER SYMPTOMS BROUGHT ON
 HEN SHE IS FORCED TO LOOK DO N.

Dr.  HITE CONSIDERED HER PERMANENTLY AND TOTALLY DISABLED
FROM PERFORMING ANY REGULAR AND SUITABLE  ORK AS A RESULT OF HER
INDUSTRIAL INJURY. CLAIMANT STATES SHE IS UNABLE TO RAISE HER RIGHT
ARM AND SHE HAS DIFFICULTY MOVING HER NECK AND CANNOT LOOK DO N
SHE IS ABLE TO DO HOUSE ORK IF IT DOES NOT REQUIRE LIFTING OR BEND
ING. AT THE PRESENT TIME SHE TAKES PAIN MEDICATION.

There are two restaura ts i bur s that occasio ally hire

RECEPTIONISTS. ONE USES A RECEPTIONIST SEVEN OR EIGHT TIMES A
YEAR THE OTHER THE O NER PERFORMS THIS FUNCTION.

The referee fou d that claima t’s i juries were such that,
 HEN COUPLED  ITH OTHER FACTORS SUCH AS MENTAL CAPACITY, EDUCA
TION, TRAINING OR AGE, PLACED HER PRIMA FACIE IN THE ODD-LOT CATE
GORY AND THAT, CONSEQUENTLY, THE BURDEN OF PROOF  AS UPON THE
FUND TO SHO SOME KIND OF SUITABLE  ORK  HICH  AS REGULARLY AND
CONTINUOUSLY AVAILABLE TO CLAIMANT. THE REFEREE FOUND THE FUND
HAD NOT MET THIS BURDEN AND HE CONCLUDED, THEREFORE, THAT CLAIM
ANT  AS PERMANENTLY AND TOTALLY DISABLED,

ORDER
The order of the referee dated august 7, 1975 is affirmed.

Cou sel for claima t is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE THE SUM
OF 4 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 74-1077 JANUARY 20, 1976

ROBERT HAINES, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t seeks board review of the referee's order

A ARDED CLAIMANT 66 DEGREES OF A MAXIMUM OF I 1 0 DEGREES FOR
 H ICH
PARTIAL
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OF USE_OF THE LEFT LEG.AND tos.G DEGRE;:ESOF A MAXIMUM OF 

192 DEGRE·ES FOR UNSCHEDULED ,LC>'I/V BACK DI SABILITYe 

CLAI M~NT SUFFERED A CQ.M~ENSA~LE LEFT LEG INJURY IN APRIL 196 7 
WHILE WORKING AS A LOGGER·•· THE CLAI_M WAS INITIALLY CLOSED IN SEP
TEMBER 196 8 \l\!'ITH AN AWARD OF 2 2. DEGREES FOR 2. 0 PER CENT LOSS OF 

LEFT LEG. CLAIMANT HAD ·RETURNED TO WORK AS A LOGGER IN MAY 196 8 
AND ON THE THIRD DAY ON THE JOB INJURED HIS RIGHT ANKLE AND FRACTURED 

THE RIGHT GREAT TOE 0 CLAIMANT FINALLY ABANDONED THE OCCUPATION OF 
LOGGING AND COMMENCED PICKING AND SELLING BRUSH IN 1 9 '- 9 AND IN JUNE 

197 1 1 WHILE PICKING BRUSH, HE FELL AND INJURED. HIS BA<...K0 THE CLAIM 
WAS REOPENED. AND A MYELOGRAM REVEALED A LARGE HERNIATED VERTEBRAL 

DISC AT L4 -5 WHICH REQUIRED A LAMINECTOMY AND DISC REMOVAL AT L4 -5 
INMARCH1972.• 

AL THOUGH CLAIMANT• S BACK IS I MPROVE0 1 HIS LEFT LEG PROBLEMS 
PERSISTED AND IN APRIL 1972. AN OSTEOTOMY WAS PERFORMED• CLAIMANT 
CONTENDS THAT HE IS WORSE NOW THAN BEFORE THIS SURGERY. 

CLAIMANT HAS NUMBNESS ON THE OUTSIDE OF THE' LEFT LEG FROM 
JUST BELOW THE KNEE TO THE ANKLE AND-ACROSS THE TOP OF THE FOOT -
HE WALKS ON THE OUTSIDE OF HIS FOOT AND ROLLS IT OVER IN THE PROCESS 0 

HE HAS LIMITED RANGE OF MOTION WITH RESTRICTED FLEXION AND EXTENSION 0 

THE ANKLE SWELLS AND DISCOMFORT IS CAUSED BY PROLONGED STANDING 
OR WALKING ESPECIALLY ON HARD OR UNEVEN SURFACES 0 

CLAIMANT TRIED TO WORK PERIODICALLY PICKING BRUSH EVEN AFTER 
THE OSTEOTOMY 1 HOWEVER, HE WAS FORCED TO QUIT DUE TO LEFT LEG PAIN 
ANO ANKLE SWELLING ANO HAS NOT WORKED SINCE 0 

NORMAN HICKMAN, A CLINICAL PSYCHOLOGIST 1 ll'ITERVIEWED AND 
TESTED CLAIMANT AS DID ROBERT ADOLPH 1 A VOCATIONAL SPECIALIST AND 

PSYCHOLOGIST 0 MR 0 ADOLPH WAS OF THE OPINION THAT THERE WAS NO 

SUITABLE LIGHT SEDENTARY WORK PRESENTLY AVAILABLE FOR CLAIMANT IN 
LINCOLN COUNTY OR THE SURROUNDING AREA• HE CONCEDED THAT CLAIMANT 
WAS NOT MOTIVATED TO SEEK WORK OR TO BE RETRAINED, AN ASSESS ME NT 

St-lARED BY DR 0 HICKMAN• BOTH FELT THE LACK OF MOTIVATION WAS RELATED 
TO THE INJi.Jl:lY AND THE SUBSEQUENT LOSS OF WORK - BOTH FELJ" IT WOULD 
BE PSYCHOLOGICALLY DAMAGING TO CLAI.MANT IF HE WAS REQUIRED TO LEAVE 
THE WALDPORT AREA UNLESS A SUITABLE JOB WAS FOUND FOR CLAIMANT. 

WHICH WOULD PAY SUFFICIENTLY TO OFFSET THIS PSYCHOLOGICAL DAMAGE 0 

THE REFEREE FOUND AMPLE EVIDENCE THAT CLAIMANT WAS TRAIN
ABLE, THAT HE WAS YOUNG ANO HAD THE INTELLIGENCE, APTITUDES AND 
MECHANICAL SKILLS TO BE RETRAINED - HOWEVER, CLAIMANT APPEARED 
TO RESIST ANY HELP FROM GOVERNMENTAL AGENCIES 0 IT WOULD BE NECES
SARY TO ESTABLISH A SUCCESSFUL REHABILITATION PROGRAM WHEREIN HE 

WOULD HAVE GOOD RAPPORT WITH HIS COUNSELOR BEFORE MUCH COULD BE 

ACCOMPLISHED IN THE WAY OF RETRAINING• 

THE REFEREE FOUND THAT CLAIMANT HAD BEEN A LOGGER THE BULK 
OF HIS WORKING LIFE ALTHOUGH HE HAD HAD SOME EXPERIENCE IN ·CONSTRUC
TION AND WORKING IN AN ALUMINUM PLANT 0 HE FURTHER FOUND THAT THE 
BRUSH PICKING.CLAIMANT DID AFTER THE 196 7 INJURY INVOLVED CONSIDERABLE 
BENDING AND STOOPING AND ALSO THE CARRYING OF 8 0 POUNDS OVER AN 

UNEVEN TERRAIN 0 

THE REFEREE FOUND THAT CLAIMANT, AT THE PRESENT TIME, WAS 
SUITABLE ONLY FOR LIGHT WORK, THAT HE CERTAINLY COULD NOT RETURN 
TO ANY OF THE WORK HE HAD DONE PRIOR TO HIS INJURY, BUT CLAIMANT 

HAD NOT ESTABLISHED THAT EVEN WITH RETRAINING HE WOULD BE UNSUIT
ABLE FOR WORK IN WALDPORT OR IN URBAN AREAS - THAT SUCH TRAINING 

WAS OFFERED BUT REJECTED BY CLAIMANT. 

-7 5 -

LOSS OF USE OF THE LEFT LEG AND 105.6 DEGREES OF A MAXIMUM OF
192 DEGREES FOR UNSCHEDULED LO BACK DISABILITY.

Claima t suffered a compe sable left leg i jury i april 196 7
 HILE  ORKING AS A LOGGER. THE CLAIM  AS INITIALLY CLOSED IN SEP
TEMBER 1 96 8  ITH AN A ARD OF 22 DEGREES FOR 20 PER CENT LOSS OF
LEFT LEG. CLAIMANT HAD RETURNED TO  ORK AS A LOGGER IN MAY 1968
AND ON THE THIRD DAY ON THE JOB INJURED HIS RIGHT ANKLE AND FRACTURED
THE RIGHT GREAT TOE. CLAIMANT FINALLY ABANDONED THE OCCUPATION OF
LOGGING AND COMMENCED PICKING AND SELLING BRUSH IN 1 9 9 AND IN JUNE
1971,  HILE PICKING BRUSH, HE FELL AND INJURED HIS BACK. THE CLAIM
 AS REOPENED AND A MYELOGRAM REVEALED A LARGE HERNIATED VERTEBRAL
DISC AT L4 5  HICH REQUIRED A LAMINECTOMY AND DISC REMOVAL AT L4 -5
IN MARCH 1 9 7 2 .

Although claima t’s back is improved, his left leg problems

PERSISTED AND IN APRIL 1 9 72 AN OSTEOTOMY  AS PERFORMED. CLAIMANT
CONTENDS THAT HE IS  ORSE NO THAN BEFORE THIS SURGERY.

Claima t has  umb ess o the outside of the left leg from

JUST BELO THE KNEE TO THE ANKLE AND ACROSS THE TOP OF THE FOOT
HE  ALKS ON THE OUTSIDE OF HIS FOOT AND ROLLS IT OVER IN THE PROCESS.
HE HAS LIMITED RANGE OF MOTION  ITH RESTRICTED FLEXION AND EXTENSION.
THE ANKLE S ELLS AND DISCOMFORT IS CAUSED BY PROLONGED STANDING
OR  ALKING ESPECIALLY ON HARD OR UNEVEN SURFACES.

Claima t tried to work periodically picki g brush eve after

THE OSTEOTOMY, HO EVER, HE  AS FORCED TO QUIT DUE TO LEFT LEG PAIN
AND ANKLE S ELLING AND HAS NOT  ORKED SINCE.

Norma hickma , a cli ical psychologist, i terviewed a d

TESTED CLAIMANT AS DID ROBERT ADOLPH, A VOCATIONAL SPECIALIST AND
PSYCHOLOGIST. MR. ADOLPH  AS OF THE OPINION THAT THERE  AS NO
SUITABLE LIGHT SEDENTARY  ORK PRESENTLY AVAILABLE FOR CLAIMANT IN
LINCOLN COUNTY OR THE SURROUNDING AREA. HE CONCEDED THAT CLAIMANT
 AS NOT MOTIVATED TO SEEK  ORK OR TO BE RETRAINED, AN ASSESSMENT
SHARED BY DR. HICKMAN. BOTH FELT THE LACK OF MOTIVATION  AS RELATED
TO THE INJURY AND THE SUBSEQUENT LOSS OF  ORK BOTH FELT IT  OULD
BE PSYCHOLOGICALLY DAMAGING TO CLAIMANT IF HE  AS REQUIRED TO LEAVE
THE  ALDPORT AREA UNLESS A SUITABLE JOB  AS FOUND FOR CLAIMANT
 HICH  OULD PAY SUFFICIENTLY TO OFFSET THIS PSYCHOLOGICAL DAMAGE.

The referee fou d ample evide ce that claima t was trai 

ABLE, THAT HE  AS YOUNG AND HAD THE INTELLIGENCE, APTITUDES AND
MECHANICAL SKILLS TO BE RETRAINED HO EVER, CLAIMANT APPEARED
TO RESIST ANY HELP FROM GOVERNMENTAL AGENCIES. IT  OULD BE NECES
SARY TO ESTABLISH A SUCCESSFUL REHABILITATION PROGRAM  HEREIN HE
 OULD HAVE GOOD RAPPORT  ITH HIS COUNSELOR BEFORE MUCH COULD BE
ACCOMPLISHED IN THE  AY OF RETRAINING.

Th r f r  found that claimant had b  n a logg r th bulk
OF HIS  ORKING LIFE ALTHOUGH HE HAD HAD SOME EXPERIENCE IN CONSTRUC
TION AND  ORKING IN AN ALUMINUM PLANT. HE FURTHER FOUND THAT THE
BRUSH PICKING CLAIMANT DID AFTER THE 1 96 7 INJURY INVOLVED CONSIDERABLE
BENDING AND STOOPING AND ALSO THE CARRYING OF 8 0 POUNDS OVER AN
UNEVEN TERRAIN.

Th r f r  found that claimant, at th pr s nt tim , was
SUITABLE ONLY FOR LIGHT  ORK, THAT HE CERTAINLY COULD NOT RETURN
TO ANY OF THE  ORK HE HAD DONE PRIOR TO HIS INJURY, BUT CLAIMANT
HAD NOT ESTABLISHED THAT EVEN  ITH RETRAINING HE  OULD BE UNSUIT
ABLE FOR  ORK IN  ALDPORT OR IN URBAN AREAS THAT SUCH TRAINING
 AS OFFERED BUT REJECTED BY CLAIMANT.
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REFEREE CONCLUDED THAT CLAIMANT HAD NOT PROVEN THAT HE 

COULD NOT GAIN AND HOLD SUITABLE EMPLOYMENT IN THE BROAD FIELD OF 
GENERAL .INDUSTRIAL OCCUPATIONS, THEREFORE, HE WAS NOT ENTITLED TO 

BE AWARDED COMPENSATION FOR-PERMANENT TOTAL DISABILITY - HOWEV€R 9 

CLAIMANT HAD LOST MORE EARNING CAPACITY AND SUFFERED MORE IMPAIR
MENT TO HIS LEFT LEG THAN WAS REFLECTED BY THE AWARDS HE RECEIVED 
FOR HIS SCHEDULED AND UNSCHEDULED INJURIES• 

CLAIMANT.HAD RECEIVED A TOTAL OF 33 DEGREES FOR 30 PER CENT 
LOSS USE OF LEFT LEG- AND 57 • 6 DEGREES FOR 3 0 PER CENT UNSCHEDULED 
DISABILITY• THE REFEREE INCREASED THESE AWARDS TO 6 6 DEGREES FOR 
60 PER CENT LOSS USE OF LEFT LEG AND 105•6 DEGREES FOR 55 PER CENT 
UNSCHEDULED LOW BACK DISABILITY• 

THE BOARD, ON DE NOVO REVIEW; CONCURS WITH THE BASIC FINDINGS 
AND CONCLUSIONS OF THE REFEREE, BUT FEELS THAT CLAIMANT IS ENTITLED 
TO A GREATER AWARD FOR HIS UNSCHEDULED DISABILITY THAN THAT WHICH 
THE REFEREE GRANTED• THE BOARD FINDS THAT TO ADEQUATELY COMPENSATE 
CLAIMANT FOR HIS LOSS OF EARNING CAPACITY HE SHOULD RECEIVE, IN ADDI
TION TO HIS AWARD OF 6 6 DEGREES FOR LOSS OF USE OF HIS LEFT LEG, 144 
DEGREES FOR 75 PER CENT UNSCHEDULED LOW BACK DISABILITY, 

THE BOARD, BASED UPON THE OPINIONS EXPRESSED BY BOTH DR, 
HICKMAN AND MR, ADOLPH AND THE COMMENTS CONTAINED IN THE REFEREE.- S 
ORDER, URGES CLAIMANT TO TAKE ADVANTAGE OF VOCATIONAL REHABILITATION 
PROGRAMS AVAILABLE TO HIM THROUGH THE DIVISION OF VOCATIONAL REHABI

LITATION• 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 1 1 • 19 7 5 IS MODIFIED TO 
THE EXTENT THAT CLAIMANT IS AWARDED 1 44 DEGREES OF A MAXIMUM OF 
1 92 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY, IN ALL OTHER 
RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED• 

CLAIMANT.- S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY.- S 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
EQUAL- TO 2 5 PER CENT OF THE COMPENSATION INCREASED BY THIS AWARD, 
PAYABLE OUT OF SAID INCREASED COMPENSATION AS PAID, NOT TO EXCEED 
A MAXIMUM OF 2 1 300 DOLLARS, IN AGGREGATE, 

WCB CASE NO. 74-4374 

CLINTON PRESSEL, CLAIMANT 
GALTON AND POPICK, CLAIMANT.-S ATTYS, 
DEPT• OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY SAIF 

JANUARY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE 
BOARD OF THE REFEREE.-$ _ORD.ER WHICH FOUND CLAIMANT TO BE PERMA
NENTLY AND TOTALLY DISABLED WITHIN THE MEANING OF ORS 656,206(1) (A), 

CLAIMANT, A 54 YEAR OLD BEER TRUCK DRIVER, SUFFERED AN INJURY 
TO HIS LOW BACK ON NOVEMBER 9 1 1973 AND HAS BEEN UNABLE TO RETURN 
TO WORK BECAUSE OF THE STRAIN WHICH HE SUFFERED WHICH, IN TURN, 
WAS SUPERIMPOSED ON PREEXISTING, ADVANCED ARTHRITIC CHANGES IN 
HIS LUMBAR SPINE 0 

-76 -

Th r f r  conclud d that claimant had not prov n that h 
COULD NOT GAIN AND HOLD SUITABLE EMPLOYMENT IN THE BROAD FIELD OF
GENERAL INDUSTRIAL OCCUPATIONS, THEREFORE, HE  AS NOT ENTITLED TO
BE A ARDED COMPENSATION FOR PERMANENT TOTAL DISABILITY HO EVER,
CLAIMANT HAD LOST MORE EARNING CAPACITY AND SUFFERED MORE IMPAIR
MENT TO HIS LEFT LEG THAN  AS REFLECTED BY THE A ARDS HE RECEIVED
FOR HIS SCHEDULED AND UNSCHEDULED INJURIES,

Claimant had r c iv d a total of 33 d gr  s for 30 p r c nt
LOSS USE OF LEFT LEG A D 57,6 DEGREES FOR 30 PER CE T U SCHEDULED
DISABILITY, THE REFEREE I CREASED THESE AWARDS TO 6 6 DEGREES FOR
60 PER CE T LOSS USE OF LEFT LEG A D 105,6 DEGREES FOR 55 PER CE T
U SCHEDULED LOW BACK DISABILITY,

The BOARD, O DE  OVO REVIEW, CO CURS WITH THE BASIC FI DI GS
A D CO CLUSIO S OF THE REFEREE, BUT FEELS THAT CLAIMA T IS E TITLED
TO A GREATER AWARD FOR HIS U SCHEDULED DISABILITY THA THAT WHICH
THE REFEREE GRA TED, THE BOARD FI DS THAT TO ADEQUATELY COMPE SATE
CLAIMA T FOR HIS LOSS OF EAR I G CAPACITY HE SHOULD RECEIVE, I ADDI
TIO TO HIS AWARD OF 6 6 DEGREES FOR LOSS OF USE OF HIS LEFT LEG, 1 4 4
DEGREES FOR 75 PER CE T U SCHEDULED LOW BACK DISABILITY,

THE BOARD, BASED UPO THE OPI IO S EXPRESSED BY BOTH DR,
HICKMA A D MR, ADOLPH A D THE COMME TS CO TAI ED I THE REFEREE'S
ORDER, URGES CLAIMA T TO TAKE ADVA TAGE OF VOCATIO AL REHABILITATIO 
PROGRAMS AVAILABLE TO HIM THROUGH THE DIVISIO OF VOCATIO AL REHABI
LITATIO ,

ORDER
The ORDER OF THE REFEREE DATED JULY 1 1 , 1 97 5 IS MODIFIED TO

THE EXTE T THAT CLAIMA T IS AWARDED 144 DEGREES OF A MAXIMUM OF
192 DEGREES FOR U SCHEDULED LOW BACK DISABILITY, I ALL OTHER
RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED,

Cl im nt s counsel is  w rded  s  re son ble  ttorney s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
EQUAL TO 2 5 PER CENT OF THE COMPENSATION INCREASED BY THIS A ARD,
PAYABLE OUT OF SAID INCREASED COMPENSATION AS PAID, NOT TO EXCEED
A MAXIMUM OF 2 , 3 00 DOLLARS, IN AGGREGATE,

WCB CASE NO. 74-4374 JANUARY 20, 1976

CLINTON PRESSEL, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by bo rd members wilson  nd moore.

The st te  ccident insur nce fund requests review by the
BOARD OF THE REFEREE'S ORDER WHICH FOU D CLAIMA T TO BE PERMA
 E TLY A D TOTALLY DISABLED WITHI THE M EA I G OF ORS 656.206(1) (A)

Cl im nt,  54 ye r old beer truck driver, suffered  n injury
TO HIS LO BACK ON NOVEMBER 9 , 1 97 3 AND HAS BEEN UNABLE TO RETURN
TO  ORK BECAUSE OF THE STRAIN  HICH HE SUFFERED  HICH, IN TURN,
 AS SUPERIMPOSED ON PREEXISTING, ADVANCED ARTHRITIC CHANGES IN
HIS LUMBAR SPINE.
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HAS AN EIGHTH GRADE EDUCATION, IS OF AVERAGE INTELLI
GENCE AND HAS SEVERAL VOCATIONAL APTITUDES, HOWEVER, THESE APTITUDES 
ARE BASICALLY RELATED TO PHYSICAL LABOR WHICH CLAIMANT IS NOW UNABLE 
TO DO. HIS WORK BACKGROUND HAS .BEEN PRIMARILY TRUCK DRIVING ALTHOUGH 
HE HAS DONE SOME MILL WORK, WOODCUTTING, FARM AND CONSTRUCTION WORK. 

THE DOCTORS AND PSYCHOLOGISTS WHO EXAMINED CL.Al MANT EXPRESSED 
HOPE THAT CLAIMANT COULD BE VOCATIONALLY REHABILITATED TO MORE SEDEN
TARY WORK BUT CLAIMANT'S VOCATIONAL COUNSELOR STATED ON AUGUST 1 9, 
1974 THAT CLAIMANT'S PHYSICAL LIMITATIONS WERE SO .ACUTE THAT IT DID 
NOT APPEAR THAT CLAIMANT COULD BECOME ACTIVE WITH THE VOCATIONAL 
REHABILITATION DIVISION AT THAT TIME, AND HE AGREED TO CLOSE CLAIM
ANT'S CLAIM• 

CLAIMANT'S CONDUCT AT THE HEARING, AS ~OTICED ~y THE REFEREE, 
INDICATED DISCOMFORT IN CLAIMANT'S BACK, HIP AND LEG TO SUCH A DE
GREE THAT CLAIMANT WAS REQUIRED TO MAKE FREQUENT CHANGES BETWEEN 
STANDING AND SITTING POSITIONS 0 

THE REFEREE FOUND THAT, ALTHOUGH MUCH OF CLAIMANT'S DISA
BILITY WAS PREEXISTING ARTHRITIS, THE COMBINATION OF THE PREEXISTING 
CONDITION WITH RESIDUAL CHRONIC STRAIN RESULTING FROM THE INDUSTRIAL 
INJURY OF NOVEMBER 9 1 1 973, PERMANENTLY INCAPACITATING CLAIMANT FROM 
REGULARLY PERFORMING ANY WORK AT A GAINFUL AND SUITABLE OCCUPATION• 
THE CLAIMANT'S CL.AIM HAS BEEN CLOSED WITH AN AWARD OF 96 DEGREES 
FOR 30 PER CENT UNSCHEDULED LOW BACK DISABILITY ON NOVEMBER 1, 1974• 
DR• CHERRY, WHO EXAMINED CLAIMANT, FELT HE WAS PERMANENTLY AND 
TOTALLY DISABLED AND THE VOCATIONAL REHABILITATION DIVISION DID NOT 
FEEL THAT HE WAS RETRAINABLE 0 

THE REFEREE CONCLUDED THAT CLAIMANT IS UNABLE TO RETURN TO 
ANY WORK AND IS AWARE THAT HE· CANNOT, WITH ANY SUBSTANTIAL PROBA
BILITY I BE VOCATIONALLY REHABILITATED BECAUSE HE CAN'T STAND UP TO 
THE RIGORS OF SUCH A TRAINING PROGRAM 0 THEREFORE,. CLAIMANT MUST 
BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE AS ITS OWN• 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 10 1 1975 IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 
400 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

WCB CASE NOo 75-743 

EDNA SCHOONOVER, CLAIMANT 
SAHLSTROM 1 LOMBARD, STARR AND VINSON, 

CL.Al MANT' S ATTYS 0 

DE PT. OF JUSTICE I DEFENSE ATTY0 

REQUEST FOR REVIEW BY SAIF 

JANUARY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE 
BOARD OF THE REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO 
IT FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS PROVIDED BY LAW 

-7 7 -

Claima t has a eighth grade educatio , is of average i telli

gence AND HAS SEVERAL VOCATIONAL APTITUDES, HO EVER, THESE APTITUDES
ARE BASICALLY RELATED TO PHYSICAL LABOR  HICH CLAIMANT. IS NO UNABLE
TO DO, HIS  ORK BACKGROUND HAS BEEN PRIMARILY TRUCK DRIVING ALTHOUGH
HE HAS DONE SOME MILL  ORK,  OODCUTTING, FARM AND CONSTRUCTION  ORK,

The DOCTORS AND psychologists who ex mined cl im nt expressed

HOPE THAT CLAIMANT COULD BE VOCATIONALLY REHABILITATED TO MORE SEDEN
TARY  ORK BUT CLAIMANT S VOCATIONAL COUNSELOR STATED ON AUGUST 19,
1 974 THAT CLAIMANT'S PHYSICAL LIMITATIONS  ERE SO ACUTE THAT IT DID
NOT APPEAR THAT CLAIMANT COULD BECOME ACTIVE  ITH THE VOCATIONAL
REHABILITATION DIVISION AT THAT TIME, AND HE AGREED TO CLOSE CLAIM
ANT* S CLAI M,

Claima t’s co duct at the heari g,
INDICATED DISCOMFORT IN CLAIMANT S BACK,
GREE THAT CLAIMANT  AS REQUIRED TO MAKE
STANDING AND SITTING POSITIONS,

The referee fou d that, although much of claima t’s disa

bility WAS preexisti g arthritis, the combi atio of the preexisti g
CONDITION  ITH RESIDUAL CHRONIC STRAIN RESULTING FROM THE INDUSTRIAL
INJURY OF NOVEMBER 9 , 1 973 , PERMANENTLY INCAPACITATING CLAIMANT FROM
REGULARLY PERFORMING ANY  ORK AT A GAINFUL AND SUITABLE OCCUPATION,
THE CLAIMANT S CLAIM HAS BEEN CLOSED  ITH AN A ARD OF 96 DEGREES
FOR 3 0 PER CENT UNSCHEDULED LO BACK DISABILITY ON NOVEMBER I , 1 9 74 ,
DR, CHERRY,  HO EXAMINED CLAIMANT, FELT HE  AS PERMANENTLY AND
TOTALLY DISABLED AND THE VOCATIONAL REHABILITATION DIVISION DID NOT
FEEL THAT HE  AS RETRAINABLE,

Th REFEREE CONCLUDED THAT CLAIMANT IS UNABLE TO RETURN TO
ANY  ORK AND IS A ARE THAT HE CANNOT,  ITH ANY SUBSTANTIAL PROBA
BILITY, BE VOCATIONALLY REHABILITATED BECAUSE HE CAN T STAND UP TO
THE RIGORS OF SUCH A TRAINING PROGRAM, THEREFORE, CLAIMANT MUST
BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED.

The board, on d novo r vi w, affirms and adopts th findings
AND CONCLUSIONS OF THE REFEREE AS ITS O N,

ORDER
The ORDER OF THE REFEREE DATED JULY 1 0 , 1 97 5 IS AFFIRMED.

Claima t’s cou sel is awarded as a reaso able attor ey’s fee

FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM OF
400 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-743 JANUARY 20, 1976

EDNA SCHOONOVER, CLAIMANT
SAHLSTROM, LOMBARD, STARR AND VINSON,
cl im nt s ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

Th STATE ACCIDENT INSURANCE FUND REQUESTS REVIE BY THE
BOARD OF THE REFEREE S ORDER  HICH REMANDED CLAIMANT S CLAIM TO
IT FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS PROVIDED BY LA 

AS NOTICED BY THE REFEREE,
HIP AND LEG TO SUCH A DE
FREQUENT CHANGES BET EEN
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AND AFTER OCTOBER 1974 AND UNTIL JULY 2 8, 197 5, INCLUDING BUT 
NOT LIMITED TO ALL REQUIRED MEDICAL SERVICES INCURRED BY CLAIMANT -
AWARDED CLAIMANT 3 7 • 5 DEGREES FOR 2 5 PER CENT LOSS OF THE RIGHT 
LEG AND 96 DEGREES FOR 30 PER CENT UNSCHEDULED DISABILITY. THE ORDER 
FURTHER DIRECTED THE FUND TO PAY CLAIMANT'S ATTORNEY A REASONABLE 
ATTORNEY'S FE Ee 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON JANUARY 14 1 1972, 
INJURING HER BACK AND RIGHT LEG• BECAUSE OF PERSISTENT ACUTE RIGHT 
SCIATIC PAIN FOLLOWING THE INJURY, CLAIMANT WAS HOSPITALIZED ON 
MARCH 14 1 1972 AND A LUMBAR LAMINECTOMY WAS PERFORMED ON MARCH 
16 1 1972 • ON DECEMBER 1 8 t 1972 DR• SCHROEDER RECOMMENDED CLAIM 
CLOSURE INDICATING CLAIMANT HAD MINIMAL BACK DISCOMFORT BUT HAD 
HAD A MODERATELY GOOD RESULT FROM HER LAMINECTOMY WITH PRACTI
CALLY COMPLETE RESOLUTION OF HER RIGHT LEG PAIN - SHE DID HAVE SOME 
RESIDUAL DISABILITY WITH HER RIGHT HIP AND BACK 1 HE RECOMMENDED 
SHE NOT RETURN TO ANY TYPE OF WORK REQUIRING LIFTING, BENDING OR 
STOOPING AND SUGGESTED VOCATIONAL REHABILITATION 1 

A DETERMINATION ORDER MAILED JANUARY 4 0 197 3 AWARDED CLAIM
ANT 32 DEGREES FOR 1 0 PER CENT UNSCHEDULED DISABILITY AND 15 DEGREES 
FOR 1 0 PER CENT LOSS OF THE RIGHT LEG 1 ON AUGUST 1 0 t 1973 PURSUANT 
TO A STIPULATION, THE AWARDS WERE INCREASED TO A TOTAL OF 64 DEGREES 
FOR 20 PER CENT UNSCHEDULED DISABILITY AND 22 0 5 DEGREES FOR 15 PER 
CENT SCHEDULED RIGHT LEG DISABILITY, 

(N AUGUST 1974 CLAIMANT MOVED FROM EUGENE TO EUREKA, CALI
FORNIA• AT THIS TIME CLAIMANT HAD SOME OCCASIONAL PAIN BUT WAS 
RELATIVELY ASYMPTOMATIC 1 IN OCTOBER 1974, WHILE AT HOME I SHE 
FELL WHILE WALKING DOWN THE STAIRS• SHE STEPPED ON HER RIGHT LEG 
AND IT BUCKLED CAUSING HER TO FALL 1 SHE WAS SEEN BY DR• CHASE 1 AN 
ORTHOPEDIST, COMPLAINING OF PAIN OVER THE LOWER BACK RADIATING IN
TO THE RIGHT LEG AND ASSOCIATED WITH MUSCLE SPASM, DR 1 CHASE'S 
IMPRESSION WAS THAT CLAIMANT HAD A BACK STRAIN SUPERIMPOSED ON 
A POST-LAMINECTOMY SPINE BUT DID NOT DEMONSTRATE ANY EVIDENCE OF 
ACUTE, NEW DISC RUPTURE AT THAT TIME 0 HE RECOMMENDED CONSERVATIVE 
TREATMENT IN THE FORM OF MEDICATION, LIMITATION OF ACTIVITY, PHY
SICAL THERAPY AND EXTERNAL SUPPORT, AND SO ADVISED THE FUND ON 
NOV E M BER 2 7 1 1 9 7 4 • 

0N FEBRUARY 4 1 1975 THE FUND DENIED RESPONSIBILITY FOR CLAIM
ANT'S CURRENT CONDITIONS 1 STATING THAT THEY APPEARED TO BE RELATED 
NOT TO THE ORIGINAL INJURY BUT TO A COMPLETE NEW INCIDENT WHEN SHE 
FELL DOWN THE STAIRS AT HOME• 

ON FEBRUARY 1 0, 197 5 DR 0 CHASE REPORTED THAT IT APPEARED TO 
HIM THAT CLAIMANT'S RENEWED BACK ANO LEG PAIN WERE THE RESULT OF 
THE FALL WHICH WAS CAUSED BY HER LEG WEAKNESS WHICH HAD BEEN PRF- -
SENT SINCE HER INDUSTRIAL INJURY OF JANUARY 197 2 0 

CLAIMANT RETURNED TO OREGON AND WAS SEEN AGAIN BY DR 1 

SCHROEDER IN JULY 197 5 • OR• SCHROEDER STATED THAT AL THOUGH HE 
COULD NOT BE ABSOLUTELY SURE, IT WAS HIS OPINION THAT THE CURRENT 
PROBLEM CLAIMANT WAS HAVING WAS PROBABLY RESIDUALS FROM THE LUM
BAR LAMINECTOMY OF 1972 1 HE FELT THAT CLAI MANT 1 S CURRENT DISA
BILITY WAS MINIMAL AND THAT A REPEAT MYELOGRAPHY OR LAMINECTOMY 
WAS NOT INDICATED BUT HE DID ENCOURAGE CONTINUED TRAINING WITH 
VOCATIONAL REHABILITATION, 

THE REFEREE FOUND CLAIMANT'S TESTIMONY CREDIBLE AND SUP
PORTED BY THE MEDICAL RECORDS WHICH INDICATED THAT SUBSEQUENT TO 
HER LAMINECTOMY CLAIMANT'S CONDITION GRADUALLY IMPROVED• BUT 
JUST PRIOR TO MOVING FROM OREGON SHE DID HAVE SOME DISCOMFORT IN 

-7 8-

FROM AND AFTER OCTOBER 1 974 AND UNTIL JULY 2 8 , 1 9 75 , INCLUDING BUT
NOT LIMITED TO ALL REQUIRED MEDICAL SERVICES INCURRED BY CLAIMANT
A ARDED CLAIMANT 3 7.5 DEGREES FOR 2 5 PER CENT LOSS OF THE RIGHT
LEG AND 96 DEGREES FOR 30 PER CENT UNSCHEDULED DISABILITY. THE ORDER
FURTHER DIRECTED THE FUND TO PAY CLAIMANT1 S ATTORNEY A REASONABLE
ATTORNEY'S FEE.

Claima t sustai ed a compe sable i jury o Ja uary 14, 1972,
INJURING HER BACK AND RIGHT LEG. BECAUSE OF PERSISTENT ACUTE RIGHT
SCIATIC PAIN FOLLO ING THE INJURY, CLAIMANT  AS HOSPITALIZED ON
MARCH 1 4 , 1 972 AND A LUMBAR LAMINECTOMY  AS PERFORMED ON MARCH
1 6 , 1 9 72 . ON DECEMBER 1 8 , 1 9 72 DR. SCHROEDER RECOMMENDED CLAIM
CLOSURE INDICATING CLAIMANT HAD MINIMAL BACK DISCOMFORT BUT HAD
HAD A MODERATELY GOOD RESULT FROM HER LAMINECTOMY  ITH PRACTI
CALLY COMPLETE RESOLUTION OF HER RIGHT LEG PAIN SHE DID HAVE SOME
RESIDUAL DISABILITY  ITH HER RIGHT HIP AND BACK. HE RECOMMENDED
SHE NOT RETURN TO ANY TYPE OF  ORK REQUIRING LIFTING, BENDING OR
STOOPING AND SUGGESTED VOCATIONAL REHABILITATION.

A DETERMINATION ORDER MAILED JANUARY 4 , 1 973 A ARDED CLAIM
ANT 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY AND 15 DEGREES
FOR 10 PER CENT LOSS OF THE RIGHT LEG. ON AUGUST 1 0 , 1 9 73 PURSUANT
TO A STIPULATION, THE A ARDS  ERE INCREASED TO A TOTAL OF 64 DEGREES
FOR 2 0 PER CENT UNSCHEDULED DISABILITY AND 2 2.5 DEGREES FOR 15 PER
CENT SCHEDULED RIGHT LEG DISABILITY.

In AUGUST 1 9 74 CLAIMANT MOVED FROM EUGENE TO EUREKA, CALI
FORNIA. AT THIS TIME CLAIMANT HAD SOME OCCASIONAL PAIN BUT  AS
RELATIVELY ASYMPTOMATIC. IN OCTOBER 1 9 74 ,  HILE AT HOME, SHE
FELL  HILE  ALKING DO N THE STAIRS. SHE STEPPED ON HER RIGHT LEG
AND IT BUCKLED CAUSING HER TO FALL. SHE  AS SEEN BY DR. CHASE, AN
ORTHOPEDIST, COMPLAINING OF PAIN OVER THE LO ER BACK RADIATING IN
TO THE RIGHT LEG AND ASSOCIATED  ITH MUSCLE SPASM. DR. CHASE S
IMPRESSION  AS THAT CLAIMANT HAD A BACK STRAIN SUPERIMPOSED ON
A POST-LAMINECTOMY SPINE BUT DID NOT DEMONSTRATE ANY EVIDENCE OF
ACUTE, NE DISC RUPTURE AT THAT TIME. HE RECOMMENDED CONSERVATIVE
TREATMENT IN THE FORM OF MEDICATION, LIMITATION OF ACTIVITY, PHY
SICAL THERAPY AND EXTERNAL SUPPORT, AND SO ADVISED THE FUND ON
NOVEMBER 2 7 , 1 9 74 .

On FEBRUARY 4, 1975 THE FUND DENIED RESPONSIBILITY FOR CLAIM
ANT* S CURRENT CONDITIONS, STATING THAT THEY APPEARED TO BE RELATED
NOT TO THE ORIGINAL INJURY BUT TO A COMPLETE NE INCIDENT  HEN SHE
FELL DO N THE STAIRS AT HOME.

On FEBRUARY 1 0 , 1 975 DR. CHASE REPORTED THAT IT APPEARED TO
HIM THAT CLAIMANT S RENE ED BACK AND LEG PAIN  ERE THE RESULT OF
THE FALL  HICH  AS CAUSED BY HER LEG  EAKNESS  HICH HAD BEEN PRE
SENT SINCE HER INDUSTRIAL INJURY OF JANUARY 1 9 72 .

Claima t retur ed to Orego a d was see agai by dr.
SCHROEDER IN JULY 1975. DR. SCHROEDER STATED THAT ALTHOUGH HE
COULD NOT BE ABSOLUTELY SURE, IT  AS HIS OPINION THAT THE CURRENT
PROBLEM CLAIMANT  AS HAVING  AS PROBABLY RESIDUALS FROM THE LUM
BAR LAMINECTOMY OF 1 9 72 . HE FELT THAT CLAIMANT'S CURRENT DISA
BILITY  AS MINIMAL AND THAT A REPEAT MYELOGRAPHY OR LAMINECTOMY
 AS NOT INDICATED BUT HE DID ENCOURAGE CONTINUED TRAINING  ITH
VOCATIONAL REHABILITATION.

The referee fou d claima t's testimo y credible a d sup

ported BY THE MEDICAL RECORDS  HICH INDICATED THAT SUBSEQUENT TO
HER LAMINECTOMY CLAIMANT'S CONDITION GRADUALLY IMPROVED, BUT
JUST PRIOR TO MOVING FROM OREGON SHE DID HAVE SOME DISCOMFORT IN
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THE LOW BACK AND RIGHT LEG 0 CLAIMANT'S PAIN SUBSEQUENT TO THE FALL 

IN OCTOBER 197 4 WAS LOCATED IN THE SAME AREA AS BEFORE T1-l E FALL BUT 
WAS MUCH MORE SEVERE AND IS NOW CONSTANT• THE REFEREE FOUND THAT 

AFTER THE FALL CLAIMANT'S RIGHT LEG WOULD NOT SUPPORT HER AND SHE 

WAS REQUIRED TO USE CRUTCHES TO KEEP FROM FALLING 0 CLAIMANT HAS 

DIFFICULTY SLEEPING AT NIGHTS 0 A CONDITION SHE DID NOT HAVE PRIOR TO 

THE FALL AND 0 ALS0 0 SINCE THE FALL HER LEG PERIODICALLY BUCKL£S 

UNDER HER WITHOUT WARNING 0 

THE REFEREE CONCLUDED 0 BASED UPON THE FACTS AND THE MEDICAL 

EVIDENCE, THAT CLAIMANT'S INDUSTRIAL INJURY OF 1 972 WAS A MATERIAL 

CONTRIBUTING CAUSE TO HER FALL AT HOME IN OCTOBER 1 974 AND HER PRE

SENT RIGHT LEG AND LOW BACK CONDITION WHICH REQUIRED MEDICAL 1REAT

MENT0 THE REFEREE FURTHER CONCLUDED THAT, BASED UPON DR 0 SCHROE

DER'S REPORT OF JULY 2 8 0 197 5 • CLAI MANT 1 S CONDITION WAS NOW STA

TIONARY AND THAT SHE NEEDED NO FURTHER MEDICAL TREATMENT. 

IN EVALUATING THE CLAIMANT'S RIGHT LEG DISABILITY 0 THE REFEREE 

TOOK INTO CONSIDERATION ONLY THE LOSS OF FUNCTION AND USE OF THIS 

SCHEDULED MEMBER AND, BASED UPON CLAIMANT'S UNCONTRAVERTED TESTI

MONY, WHICH WAS CORROBORATED BY HER HUSBAND 0 . CONCERNING THIS LOSS 

OF FUNCTION AND USE AS WELL AS THE MEDICAL EVIDENCE 0 THE REFEREE 

FOUND CLAIMANT HAD SUSTAINED AZ 5 PER CENT LOSS OF FUNCTION AND USE 

OF THE RIGHT LEG AND THEREFORE INCREASED THE PREVIOUS AWARD 1 5 DE

GREES FOR A TOTAL OF 3 7 • 5 DEGREES 0 

WITH RESPECT TO CLAIMANT'S UNSCHEDULED DISABILITY, WHICH IS 

MEASURED BY LOSS OF EARNING CAPACITY ONLY, THE REFEREE FOUND THAT 

CLAIMANT HAS A LOW BACK DISABILITY WHICH BARS HER FROM ENTERING 

THE GENERAL LABOR MARKET IN ANY JOBS WHICH REQUIRE HEAVY LABOR IN-

CLUDING LIFTING 0 BENDING OR STOOPING 0 CLAIMANT HAS NEVER DONE 

WORK OTHER THAN THAT WHICH REQUIRES SUCH ACTIVITIES 0 HOWEVER 0 SHE 

IS NOW ENGAGED IN A PROGRAM OF RETRAINING HERSELF TO WORK WITHIN 

HER PHYSICAL CAPABILITIES 0 NEVERTHELESS, THE REFEREE CONCLUDED 

THAT CLAIMANT HAD SUSTAINED A SUBSTANTIAL LOSS OF EARNING CAPACITY 

IN THE BROAD FIELD OF INDUSTRIAL OCCUPATIONS PREVIOUSLY AVAILABLE 

TO HER AND TAKING INTO CONSIDERATION HER AGE 0 EDUCATION 0 WORK EX

PERIENCE AND SUITABILITY TO THE EXISTING LABOR MARKET 0 CONCLUDED 

THAT SHE HAD SUSTAINED LOSS OF EARNING CAPACITY EQUAL 10 3 0 PER 

CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY 0 THE 

REFEREE• ACCORDINGLY• INCREASED THE PREVIOUS AWARD BY 3 2 DEGREES 

FOR A TOTAL OF 96 DEGREES FOR THE UNSCHEDULED DISABILITY 0 

THE REFEREE FURTHER CONCLUDED THAT THE DENIAL OF THE REQUEST 

TO REOPEN WAS IMPROPER AND, THEREFORE, THE FUND SHOULD BE REQUIRED 

TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY'S FEE. 

THE BOARD• ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REFEREEe 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST Z 7 0 197 5 IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM 
OF 4 0 0 DOLLARS PAYABLE BV THE STATE ACCIDENT INSURANCE FUND• 
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THE LO BACK AND RIGHT LEG, CLAIMANT S PAIN SUBSEQUENT TO THE FALL
IN OCTOBER 1 9 7 4  AS LOCATED IN THE SAME AREA AS BEFORE THE FALL BUT
 AS MUCH MORE SEVERE AND IS NO CONSTANT. THE REFEREE FOUND THAT
AFTER THE FALL CLAIMANT S RIGHT LEG  OULD NOT SUPPORT HER AND SHE
 AS REQUIRED TO USE CRUTCHES TO KEEP FROM FALLING. CLAIMANT HAS
DIFFICULTY SLEEPING AT NIGHTS, A CONDITION SHE DID NOT HAVE PRIOR TO
THE FALL AND, ALSO, SINCE THE FALL HER LEG PERIODICALLY BUCKLES
UNDER HER  ITHOUT  ARNING.

The referee co cluded, based upo the facts a d the medical
EVIDENCE, THAT CLAIMANT S INDUSTRIAL INJURY OF 1 972  AS A MATERIAL
CONTRIBUTING CAUSE TO HER FALL AT HOME IN OCTOBER 1 974 AND HER PRE
SENT RIGHT LEG AND LO BACK CONDITION  HICH REQUIRED MEDICAL TREAT
MENT. THE REFEREE FURTHER CONCLUDED THAT, BASED UPON DR. SCHROE-
DER S REPORT OF JULY 2 8 , 1 975 , CLAIMANT1 S CONDITION  AS NO STA
TIONARY AND THAT SHE NEEDED NO FURTHER MEDICAL TREATMENT.

In EVALUATING THE cl im nt s RIGHT LEG DISABILITY, THE REFEREE
TOOK INTO CONSIDERATION ONLY THE LOSS OF FUNCTION AND USE OF THIS
SCHEDULED MEMBER AND, BASED UPON CLAIMANT1 S UNCONTRAVERTE D TESTI
MONY,  HICH  AS CORROBORATED BY HER HUSBAND, CONCERNING THIS LOSS
OF FUNCTION AND USE AS  ELL AS THE MEDICAL EVIDENCE, THE REFEREE
FOUND CLAIMANT HAD SUSTAINED A 25 PER CENT LOSS OF FUNCTION AND USE
OF THE RIGHT LEG AND THEREFORE INCREASED THE PREVIOUS A ARD 1 5 DE
GREES FOR A TOTAL OF 3 7.5 DEGREES.

With respect to claima t s u scheduled disability, which is
MEASURED BY LOSS OF EARNING CAPACITY ONLY, THE REFEREE FOUND THAT
CLAIMANT HAS A LO BACK DISABILITY  HICH BARS HER FROM ENTERING
THE GENERAL LABOR MARKET IN ANY JOBS  HICH REQUIRE HEAVY LABOR IN
CLUDING LIFTING, BENDING OR STOOPING. CLAIMANT HAS NEVER DONE
 ORK OTHER THAN THAT  HICH REQUIRES SUCH ACTIVITIES, HO EVER, SHE
IS NO ENGAGED IN A PROGRAM OF RETRAINING HERSELF TO  ORK  ITHIN
HER PHYSICAL CAPABILITIES, NEVERTHELESS, THE REFEREE CONCLUDED
THAT CLAIMANT HAD SUSTAINED A SUBSTANTIAL LOSS OF EARNING CAPACITY
IN THE BROAD FIELD OF INDUSTRIAL OCCUPATIONS PREVIOUSLY AVAILABLE
TO HER AND TAKING INTO CONSIDERATION HER AGE, EDUCATION,  ORK EX
PERIENCE AND SUITABILITY TO THE EXISTING LABOR MARKET, CONCLUDED
THAT SHE HAD SUSTAINED LOSS OF EARNING CAPACITY EQUAL TO 3 0 PER
CENT OF THE MAXIMUM ALLO ABLE FOR UNSCHEDULED DISABILITY. THE
REFEREE, ACCORDINGLY, INCREASED THE PREVIOUS A ARD BY 32 DEGREES
FOR A TOTAL OF 9 6 DEGREES FOR THE UNSCHEDULED DISABILITY.

Th r f r  furth r conclud d that th d nial of th r qu st
TO REOPEN  AS IMPROPER AND, THEREFORE, THE FUND SHOULD BE REQUIRED
TO PAY CLAIMANT S ATTORNEY A REASONABLE ATTORNEY'S FEE.

Th BOARD, ON DE NOVO REVIE , AFFIRMS THE FINDINGS AND CON
CLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated august 27, 1975 is affirmed.

Claima t s cou sel is awarded as a reaso able attor ey s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE THE SUM
OF 4 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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CASE NO. 74-4303 
AND OWN MOTION 

JESSE R. LADELLE, CLAIMANT 
COONS, COLE AND ANDERSON, 

CLAIMANT'S ATTYSe 
DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

JANUARY 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR 
ACCEPTANCE AND PAYMENT OF COMPENSATION FROM THE DATE OF CLAIMANT'S 
197 4 INJURY UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6 • 2 6 8 AND 
DIRECTED THE FUND TO REIMBURSE GEORGIA-PACIFIC FOR ALL COMPENSATION 
PAID BY IT PURSUANT TO THE JANUARY 9 1 197 4 ORDER OF THE BOARD DESIG
NATING GEORGIA-PACIFIC AS THE PAYING AGENCY PURSUANT TO ORS 6 5 6 • 3 0 7 0 

CLAIMANT SUFFERED A COMPENSABLE LOW BACK INJURY IN OCTOBER 
1 96 8 WHILE WORKING FOR GEORGIA-PACIFIC 0 A HERNIATED DISC L4 -5 WAS 
INDICATED BY A MVELOGRAM AND A LAMINECTOMV WAS PERFORMED IN 

NOVEMBER 196 8 • THE CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED 
APRIL 1969 AWARDING CLAIMANT 48 DEGREES FOR UNSCHEDULED LOW BACK 

DISABILITY• 

CLAIMANT RETURNED TO WORK FOR GEORGIA-PACIFIC IN 1970 FOR 
APPROXIMATELY TWO MONTHS, QUIT AND RETURNED AGAIN IN 19 71 AND 
WORKED IN THE STUD MILL PULLING CHAIN AND LATER AS A LABORER SET
TING UP TRAILERS 0 

CLAIMANT WAS UNEMPLOYED FOR PART OF 1971 AND 1972 AND BE
GINNING IN 1972 HE RECEIVED FOR APPROXIMATELY ONE YEAR VOCATIONAL 
TRAINING IN FORESTRY• IN 1973 CLAIMANT WAS EMPLOYED BY THE STATE 
PARKS DEPARTMENT FALLING AND BUCKING TREES, CLEANING REST ROOMS, 
MOWING AND RAKING LAWNS ANO HAULING GARBAGE - HE QUIT IN AUGUST 
1973 FOR PERSONAL REASONS• 

H1s NEXT JOB WAS STACKING LUMBER !;'"OR STAR LUMBER COMPANY 

AND PULLING ON THE GREEN CHAIN• IN JULV 19 74 NEW EQUIPMENT WAS 
INSTALLED ANO CLAIMANT WAS PULLING RESAW LUMBER, A JOB MORE DIF
FICULT THAN HIS PREVIOUS ONES• AFTER THIS DATE ANO PARTICULARLY,, 
IN SEPTEMBER 1974 CLAIMANT NOTICED A GRADUAL WORSENING OF THE 
CONDITION OF HIS BACK ANO LEG0 THE DISCOMFORT BECAME SO SEVERE 
AND CONSTANT THAT CLAIMANT COULD NOT CONTINUE WORK AND IN OCTOBER 
1974 WAS HOSPITALIZED BY DRe SERBU 0 A MVELOGRAM REVEAL.ED NO 
NEW DE FECTSe 

CLAIMANT SOUGHT TO HAVE HIS CLAIM WITH GEORGIA-PACIFIC RE
OPENED• THIS CL.AIM WAS DENIED ON THE BASIS THAT THE FIVE VEAR 
AGGRAVATION RIGHTS HAD EXPIRED - THEREAFTER, CLAIMANT FILED A NEW 
INJURY CLAIM WITH STAR WOOD PRODUCTS, ( STAR LUMBER COMPANY)• 
THIS CLAIM WAS DENIED ON THE BAS_IS THAT CLAIMANT'S CONDITION RE
SULTED FROM HIS 196 8 INJURY AT GEORGIA-PAC IFIC 0 

CLAIMANT REQUESTED BOARD'S OWN MOTION JURISDICTION UNDER 
ORS 6 5 6 • 2 7 8 AND THE BOARD REMANDED THE MATTER TO THE HEARINGS 
DIVISION TO HOLD A HEARING AND DETERMINE WHETHER CLAIMANT SUF
FERED AN AGGRAVATION OF HIS 196 8 INJURY OR A NEW INJURY0 AT THIS 
HEARING OR 0 SERBU WAS UNABLE TO MAKE A DETERMINATION AS TO WHE
THER CLAIMANT HAD AGGRAVATED HIS OLD INJURY OR SUFFERED A NEW 

-s 0-

WCB CASE NO. 74-4303 JANUARY 22, 1976
AND OWN MOTION

JESSE R. LADELLE, CLAIMANT
COONS, COLE AND ANDERSON,
claimant's ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

Th stat accid nt insuranc fund r qu sts board r vi w of
THE r f r  ’s ORDER  HICH REMANDED CLAIMANT’S CLAIM TO IT FOR
ACCEPTANCE and paym nt of comp nsation from th dat of claimant’s
1 9 7 4 INJURY UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 656,268 AND
DIRECTED THE FUND TO REIMBURSE GEORGIA-PACIFIC FOR ALL COMPENSATION
PAID BY IT PURSUANT TO THE JANUARY 9 , 1 974 ORDER OF THE BOARD DESIG
NATING GEORGIA-PACIFIC AS THE PAYING AGENCY PURSUANT TO ORS 6 56 . 3 0 7 .

Claima t suffered a compe sable low back i jury i October
1 96 8  HILE  ORKING FOR GEORGIA-PACIFIC. A HERNIATED DISC L4 -5  AS
INDICATED BY A MYELOGRAM AND A LAMINECTOMY  AS PERFORMED IN
NOVEMBER 1 9 6 8. THE CLAIM  AS CLOSED BY DETERMINATION ORDER MAILED
APRIL 1 96 9 A ARDING CLAIMANT 48 DEGREES FOR UNSCHEDULED LO BACK
DISABILITY.

Claima t retur ed to work for georgia pacific i 1970 for

APPROXIMATELY T O MONTHS, QUIT AND RETURNED AGAIN IN 197 1 AND
 ORKED IN THE STUD MILL PULLING CHAIN AND LATER AS A LABORER SET
TING UP TRAILERS.

Claima t was u employed for part of i 971 a d 1972 a d be

ginning IN 1 972 HE RECEIVED FOR APPROXIMATELY ONE YEAR VOCATIONAL
TRAINING IN FORESTRY. IN 1 973 CLAIMANT  AS EMPLOYED BY THE STATE
PARKS DEPARTMENT FALLING AND BUCKING TREES, CLEANING REST ROOMS,
MO ING AND RAKING LA NS AND HAULING GARBAGE HE QUIT IN AUGUST
1973 FOR PERSONAL REASONS.

His  ext job was stacki g lumber for star lumber compa y

AND PULLING ON THE GREEN CHAIN. IN JULY 1 9 74 NE EQUIPMENT  AS
INSTALLED AND CLAIMANT  AS PULLING RESA LUMBER, A JOB MORE DIF
FICULT THAN HIS PREVIOUS ONES. AFTER THIS DATE AND PARTICULARLY, ■
IN SEPTEMBER 1 974 CLAIMANT NOTICED A GRADUAL  ORSENING OF THE
CONDITION OF HIS BACK AND LEG. THE DISCOMFORT BECAME SO SEVERE
AND CONSTANT THAT CLAIMANT COULD NOT CONTINUE  ORK AND IN OCTOBER
1 97 4  AS HOSPITALIZED BY DR. SERBU. A MYELOGRAM REVEALED NO
NE DEFECTS.

Claima t sought to have his claim with georgia pacific re

opened. THIS CLAIM  AS DENIED ON THE BASIS THAT THE FIVE YEAR
AGGRAVATION RIGHTS HAD EXPIRED THEREAFTER, CLAIMANT FILED A NE 
INJURY CLAIM  ITH STAR  OOD PRODUCTS, (STAR LUMBER COMPANY).
THIS CLAIM  AS DENIED ON THE BASIS THAT CLAIMANT S CONDITION RE
SULTED FROM HIS 1 968 INJURY AT GEORGIA-PACIFIC.

Claima t requested board’s ow motio jurisdictio u der

ORS 6 5 6.2 78 AND THE BOARD REMANDED THE MATTER TO THE HEARINGS
DIVISION TO HOLD A HEARING AND DETERMINE  HETHER CLAIMANT SUF
FERED AN AGGRAVATION OF HIS 1 96 8 INJURY OR A NE INJURY. AT THIS
HEARING DR. SERBU  AS UNABLE TO MAKE A DETERMINATION AS TO  HE
THER CLAIMANT HAD AGGRAVATED HIS OLD INJURY OR SUFFERED A NE 
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INJURY, AND THEREFORE, CLAIMANT WAS SEEN AND EVALUATED BY A TEA'M 

OF TWO ORTHOPEDISTS AND ONE NEUROSURGEON 0 IT WAS THEIR FINAL OPINION 

THAT CLAIMANT'S CONDITION RESULTED FROM HIS WORK ACTIVITIES AT 

STAR LUMBER COMPANY 0 

THE REFEREE ACCEPTED THE OPINION OF THE TWO ORTHOPEDISTS AND 

THE NEUROSURGEON - THE ONLY MEDICAL EVIDENCE TO THE CONTRARY WAS 

EXPRESSED BY DR• PARCHER, A MEDICAL CONSULTANT TO THE FUND, WHO 

SAID IT WOULD BE DIFFICULT TO SAY WHETHER CLAIMANT HAD SUFFERED A 

NEW INJURY 0 

THE REFEREE FURTHER FOUND, BASED UPON CLAIMANT'S CREDIBLE 

TESTIMONY, THAT CLAIMANT'S WORK ACTIVITY AT STAR LUMBER COMPANY 

AFTER JULY 1974 WAS OF SUCH A DIFFERENCE IN QUALITY AS TO CONSTI

TUTE A FACTUAL SITUATION SUPPORTING APPLICATION OF THE 'REPEATED 

TRAUMA• THEORY 0 

THE RE FE REE CONCLUDED THAT FOR MORE THAN FOUR YEARS PRIOR TO 

JULY 1974 1 CLAIMANT 0 WHILE EXPERIENCING SOME RESIDUALS FROM HIS 

1 968 INJURY, WAS NOT DISABLED AND HIS MEDICAL CONDITION HAD REMAINED 

STATIONARY AND THE EVIDENCE REGARDING CLAIMANT'S CHANGE IN WORK 

ACTIVITY IMMEDIATELY PRECEDING THE WORSENING OF HIS CONDITION SUP

PORTED FINDING THAT CLAIMANT HAD SUFFERED A NEW INJURY IN 1974 FOR 

WHICH THE FUND WAS RESPONSIBLE 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 15, 1975 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICES IN CONNECTION WITH TH IS BOARD REVIEW, THE SUl\1 

OF 4 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 

WCB CASE NOO 75-3431 

NEVIA M. WINGFIELD 9 CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS 0 

JANUARY 22, 1976 

SOUTHER, SPAULDING, KINSEY t WILLI AM SON AND SCHWABE t 

DEFENSE ATTYS 0 

ORDER APPROVING STIPULATION AND DISMISS I NG RE QUE ST FOR REV( EW 

0N DECEMBER 1 9, I 9 7 5, THE EMPLOYER, THROUGH HIS ATTORNEY, 

REQUESTED BOARD REVIEW OF A REFEREE'S ORDER DATED DECEMBER 15 1 

1975 WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT TOTAL DISABILITY. 

THE PARTIES HAVE NOW PRESENTED A STIPULATION TO THE BOARD 

AMICABLY DISPOSING OF THE ISSUES IN DISPUTE AND THE BOARD, BEING 

FULLY ADVISED, FINDS THE STIPULATION, COPY OF WHICH IS ATTACHED 

HERETO AND MADE A PART HEREOF• SHOULD BE EXECUTED ACCORDING TO ITS 

TERMS, AND THE REQUEST FOR BOARD REVIEW NOW PENDING SHOULD BE 
DISMISSED. 

IT IS so ORDERED. 

-81 -

INJURY, AND THEREFORE, CLAIMANT  AS SEEN AND EVALUATED BY A TEAM
OF T O ORTHOPEDISTS AND ONE NEUROSURGEON, IT  AS THEIR FINAL OPINION
THAT CLAIMANT S CONDITION RESULTED FROM HIS  ORK ACTIVITIES AT
STAR LUMBER COMPANY,

The referee accepted the opi io of the two orthopedists a d

THE NEUROSURGEON THE ONLY MEDICAL EVIDENCE TO THE CONTRARY  AS
EXPRESSED BY DR, PARCHER, A MEDICAL CONSULTANT TO THE FUND,  HO
SAID IT  OULD BE DIFFICULT TO SAY  HETHER CLAIMANT HAD SUFFERED A
NE INJURY,

The REFEREE FURTHER FOUND, BASED UPON CLAIMANT S CREDIBLE
TESTIMONY, THAT CLAIMANT S  ORK ACTIVITY AT STAR LUMBER COMPANY
AFTER JULY 1 9 74  AS OF SUCH A DIFFERENCE IN QUALITY AS TO CONSTI
TUTE A FACTUAL SITUATION SUPPORTING APPLICATION OF THE REPEATED
TRAUMA THEORY,

The referee co cluded that for more tha four years prior to

JULY 1 974 , CLAIMANT,  HILE EXPERIENCING SOME RESIDUALS FROM HIS
1 968 INJURY,  AS NOT DISABLED AND HIS MEDICAL CONDITION HAD REMAINED
STATIONARY AND THE EVIDENCE REGARDING CLAIMANT S CHANGE IN  ORK
ACTIVITY IMMEDIATELY PRECEDING THE  ORSENING OF HIS CONDITION SUP
PORTED FINDING THAT CLAIMANT HAD SUFFERED A NE INJURY IN 1 974 FOR
 HICH THE FUND  AS RESPONSIBLE,

The BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE FINDINGS
AND CONCLUSIONS OF THE REFEREE,

ORDER
The order of the referee dated September is, 1975 is affirmed.

Claima t’s cou sel is awarded as a reaso able attor ey’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 4 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-3431 JANUARY 22, 1976

NEVIA M. WINGFIELD, CLAIMANT
POZZ1,  ILSON AND ATCHISON,
cl im nt s ATTYS,

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS,

ORDER APPROVING STIPULATION AND DISMISSING REQUEST FOR REVIE 

On DECEMBER 1 9 , 1 97 5 , THE EMPLOYER, THROUGH HIS ATTORNEY,
REQUESTED BOARD REVIE OF A REFEREE S ORDER DATED DECEMBER 15,
1 9 75  HICH GRANTED CLAIMANT AN A ARD OF PERMANENT TOTAL DISABILITY.

Th PARTIES HAVE NO PRESENTED A STIPULATION TO THE BOARD
AMICABLY DISPOSING. OF THE ISSUES IN DISPUTE AND THE BOARD, BEING
FULLY ADVISED, FINDS THE STIPULATION, COPY OF  HICH IS ATTACHED
HERETO AND MADE A PART HEREOF, SHOULD BE EXECUTED ACCORDING TO ITS
TERMS, AND THE REQUEST FOR BOARD REVIE NO PENDING SHOULD BE
DISMISSED.

It IS SO ORDERED.

-8 1

’ 

— 

’ 
’ 


’ 

’ 

’ 


’ 

’ 

-



  
      

         
           
               

            
     

            
          

     

              
          
          

         

          
          

   

         
           
 

           
         
           
 

         
           

            
               

           
    
         

          
  

      

           
         

           
     

           
       

    
   
  

        
            
        

 

ON STIPULATION 

THE PARTIES HERETO STIPULATE AS FOLLOWS -

1 • THE CLAIMANT, NEVIA M 0 WINGFIELD 0 SUFFERED A COMPENSABLE 
INJURY TO HER LOW BACK WHILE WORKING FOR THE EMPLOYER, NABISCO 

COMPANY, ON SEPTEMBER 26 1 1973 0 ON AUGUST 18, 1975• SHE FILED A 

TIMELY REQUEST FOR HEARING ON THE ISSUE OF THE EXTENT OF HER PER

MANENT DISABILITY RESULTING FROM THAT INJURV 0 

2 • ON NOVEMBER 2 6 • 197 5, WORKMEN'S COMPENSATION BOARD 

THROUGH AN AUTHORIZED HE:ARING OFFICER CONDUCTED A HEARING AT WHICH 

BOTH PARalES AND COUNSEL WERE PRESENT 0 

3• THEREAFTER, ON DECEMBER 15 1 1975 1 THE HEARING OFFICER 
ISSUED AN OPINION AND ORDER DECLARING THE CLAIMANT TO BE PERMA

NENTLY AND TOTALLY DISABLED AND ORDERING THE EMPLOYER AND CARRIER 

TO PAV BENEFITS COMMENSURATE WITH THAT OPINION TO THE CLAIMANT 0 

4 • SUBSEQUENT TO THE OPINION AND ORDER, THE CLAIMANT HAS 

BEEN REQUIRED BECAUSE OF HER INDUSTRIAL INJURY TO UNDERTAKE FURTHER 

HOSPITALIZATION AND MEDICAL TREATMENT. 

5 0 THE EMPLOYER-CARRIER SINCE THE OPINION AND ORDER HAS 
FILED A REQUEST FOR REVIEW APPEALING FROM THE DECISION OF THE 

HEARING OFFICER. 

6 • THE PARTIES AND THEIR COUNSEL AT THE PRESENT TIME AGREE 
THAT THE CLAIMANT'S CONDITION IS MEDICALLY STATIONARY AND THAT 

SHE IS ENTITLED TO CONTINUANCE OF HER PAYMENTS FOR PERMANENT AND 

TOTAL DISABILITY 0 

7 0 THE PARTIES FURTHER AGREE AND STIPULATE AND THE EMPLOYER

CARRIER HEREBY MOVES THE BOARD FOR AN ORDER DISMISSING ITS REQUEST 

FOR REVIEW WHICH IT FILED ON DECEMBER 1 8, 197 5 t APPEALING FROM THE 

OPINION AND ORDER OF THE REFEREE DATED DECEMBER 15 1 I 9 7 5, AND THAT 

THE CLAIMANT BE CONTINUED IN HER STATUS OF PERMANENT AND TOTAL DIS

ABILITY WITH COMMENSURATE BENEFITS THEREFOR• 

Now. THEREFORE. BASED UPON THE FACTS RECITED ABOVE. AND 

UPON THE STIPULATION OF THE PARTIES TO SUCH FACTS, WHICH STIPULA

TION APPEARS BELOW, 

IT IS HEREBY ORDERED AS FOLLOWS -

1 • THAT THE CLAIMANT BE, AND HEREBY IS, DECLARED MEDICALLY 

STATIONARY t AND THAT SHE CONTINUE RECEIVING BENEFITS FOR PER MANE NT 

AND TOTAL DISABILITY PURSUANT TO THE OPINION AND ORDER OF THE HEAR

ING OFFICER DATED DECEMBER 15 1 197 5 • 

2 0 THAT THIS CLAIM BE NO LONGER PROCESSED THROUGH THE CLOSING 

AND EVALUATION DIVISION OF THE WORKMEN'S COMPENSATION BOARD 0 

3 0 THAT THE REQUEST FOR REVIEW OF THE EMPLOYER AND CARRIER 
FILED ON DECEMBER 18, 1975 1 IN RESPONSE TO THE OPINION AND ORDER 

DATED DECEMBER t 5 t t 97 5, BE, AND HEREBY IS, DISMISSED. 

-82 -
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ORDER ON STIPULATION
The p rties hereto stipul te  s follows

1. THE CLAIMA T,  EVIA M, WI GFIELD, SUFFERED A COMPE SABLE
I JURY TO HER LOW BACK WHILE WORKI G FOR THE EMPLOYER,  ABISCO
COMPA Y, O SEPTEMBER 26,1973. O AUGUST 1 8 , 1 975 , SHE FILED A
TIMELY REQUEST FOR HEARI G O THE ISSUE OF THE EXTE T OF HER PER
MA E T DISABILITY RESULTI G FROM THAT I JURY.

2. O  OVEMBER 2 6 , 1 97 5 , WORKME S COMPE SATIO BOARD
THROUGH A AUTHORIZED HEARI G OFFICER CO DUCTED A HEARI G AT WHICH
BOTH PARTIES A D COU SEL WERE PRESE T.

3. THEREAFTER, O DECEMBER 1 5 , 1 9 7 5 , THE HEARI G OFFICER
ISSUED A OPI IO A D ORDER DECLARI G THE CLAIMA T TO BE PERMA
 E TLY A D TOTALLY DISABLED A D ORDERI G THE EMPLOYER A D CARRIER
TO PAY BE EFITS COMME SURATE WITH THAT OPI IO TO THE CLAIMA T.

4. SUBSEQUE T TO THE OPI IO A D ORDER, THE CLAIMA T HAS
BEE REQUIRED BECAUSE OF HER I DUSTRIAL I JURY TO U DERTAKE FURTHER
HOSPITALIZATIO A D MEDICAL TREATME T.

5. THE EMPLOYER CARRIER SI CE THE OPI IO A D ORDER HAS
FILED A REQUEST FOR REVIEW APPEALI G FROM THE DECISIO OF THE
HEARI G OFFICER.

6. THE PARTIES A D THEIR COU SEL AT THE PRESE T TIME AGREE
THAT THE CLAIMA T S CO DITIO IS MEDICALLY STATIO ARY A D THAT
SHE IS E TITLED TO CO TI UA CE OF HER PAYME TS FOR PERMA E T A D
TOTAL DISABILITY.

7. THE PARTIES FURTHER AGREE A D STIPULATE A D THE EMPLOYER-
CARRIER HEREBY MOVES THE BOARD FOR A ORDER DISMISSI G ITS REQUEST
FOR REVIEW WHICH IT FILED O DECEMBER 18, 1975, APPEALI G FROM THE
OPI IO A D ORDER OF THE REFEREE DATED DECEMBER 1 5 , 1 975 , A D THAT
THE CLAIMA T BE CO TI UED I HER STATUS OF PERMA E T A D TOTAL DIS
ABILITY WITH COMME SURATE BE EFITS THEREFOR.

 OW, THEREFORE, BASED UPO THE FACTS RECITED ABOVE, A D
UPO THE STIPULATIO OF THE PARTIES TO SUCH FACTS, WHICH STIPULA
TIO APPEARS BELOW,

It is h r by ord r d as follows

1 . THAT THE CLAIMA T BE, A D HEREBY IS, DECLARED MEDICALLY
STATIO ARY, A D THAT SHE CO TI UE RECEIVI G BE EFITS FOR PERMA E T
A D TOTAL DISABILITY PURSUA T TO THE OPI IO A D ORDER OF THE HEAR
I G OFFICER DATED DECEMBER 15, 1975.

2. THAT THIS CLAIM BE  O LO GER PROCESSED THROUGH THE CLOSI G
A D EVALUATIO DIVISIO OF THE WORKME S COMPE SATIO BOARD.

3 . THAT THE
FILED O DECEMBER
DATED DECEMBER 15

REQUEST FOR REVIE OF THE EMPLOYER AND CARRIER
1 8 , 1 975 , IN RESPONSE TO THE OPINION AND ORDER
, 1 975 , BE, AND HEREBY IS, DISMISSED.

8 2

-

’ 





’ 

— 

— 

’ 









      

  
    

 
      
 

    
       

          
           

           
         
            

  
        

              
         

           
            
           
           

           
        
           

           
          
                
          
         
          

     
          

          
          

         
            
          
                

            
            
           
       
           
         

          
   

  

-

-

WCB CASE NO. 74-4160 

CECIL LONG, CLAIMANT 

POZZI• WILSON· AND ATCHISON• 

CLAI MANT 1 S A TTYS• 

GEARIN, CHENEY, LANDIS 1 AEBI AND KELLEY, 

DEFENSE ATTYS. 

REQUEST FOR REVIEW BY EMPLOYER 

JANUARY 22, 1976 

REVIEWED BY BOARD ME MBER·s WILSON AND MOORE• 

THE EMPLOYER SEEKS BOARD REVIEW OF THE REFE REE 1 S ORDER WHICH 

FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED AS OF MARCH 

26, 1975. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON APRIL 1, 197 1 1 HIS 

CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED FEBRUARY 1 8 • 197 2 

WHEREIN CLAIMANT WAS AWARDED 96 DEGREES FOR 3 0 PER CENT UNSCHED

ULED BACK DISABILITY. 

CLAIMANT FILED A CLAIM FOR INCREASED COMPENSATION DUE TO 

AGGRAVATION WH !CH WAS DENIED BY THE EMPLOYER ON NOVEMBER t t • 197 4 • 

THE EMPLOYER MOVED FOR AN ORDER DISMISSING THE HEARING ON 

THE GROUNDS THAT THE REFEREE DID NOT HAVE JURISDICTION AND IN SUP

PORT OF ITS MOTION CITED SEVERAL CASES AMONG THEM LONG V• INDUS

TRIAL INDEMNITY ( UNDERSCORED) 1 7 5 ADV SH 7 3 1 IN WH !CH THE SAME 

PARTIES WERE INVOLVED IN AN AGGRAVATION CLAIM RELATING TO THE SAME 

ACCIDENT• 

IN LONG ( UNDERSCORED) , THE .REFEREE HAD FOUND THAT HE HAD JURIS

DICTION AND 1 ULTIMATELY, CONCLUDED CLAIMANT WAS PERMANENTLY AND 

TOTALLY DISABLED - HOWEVER, THE BOARD, Cl RCUIT COURT AND THE COURT 

OF APPEALS ALL HELD THAT THERE WAS INSUFFICIENT BASIS IN THE MEDI-

CAL OPINIONS TO CONFER JURISDICTION 0 SUBSEQUENT TO THAT CASE AND 

THE OTHER CASES RELIED ON BY THE EM PLOYER 1 ORS 6 5 6 • 2 7 3 WAS AMENDED 

AND THE AMENDMENTS WERE MADE RETROACTIVE. ONE OF THE AMENDMENTS 

WAS THAT A PHYSICIAN'S REPORT WAS NO LONGER JURISDICTIONAL• HOW

EVE R 1 IT IS STILL NECESSARY TO HAVE SUFFJC IE NT MEDICAL EVIDENCE 

TO SUPPORT A CLAIM FOR AGGRAVATION 0 

THE REFEREE FOUND 1 BASED ON THI;:: TESTIMONY OF DR 0 CARTER 

AND DR• CHERRY, THAT CLAIMANT JS NOW PERMANENTLY AND TOTALLY 

DISABLED• CLAIMANT HAD SUFFERED A LUMBAR STRAIN AND SPRAIN WHICH 

WAS SUPERIMPOSED ON A PREE XI STING CONDITION OF OSTEOARTHRITIS, HE 

HAD A FOURTH GRADE EDUCATION AND ALL OF HIS WORK EXPERIENCE HAD 

BEEN IN AGRICULTURAL TYPE JOBS 0 THE RE FE REE FOUND THAT CLAIMANT 

HAD WORKED FOR THE EMPLOYER SINCE THE SUMMER OF 1943•• UNTIL HIS 

INDUSTRIAL INJURY HE HAD NOT LOST TIME FROM WORK EITHER FROM INJURY 

OR ILLNESS, NOR HAD HE SUSTAINED ANY ACCIDENT OR INJURY SINCE HIS 

CLAIM WAS CLOSED ON FEBRUARY 18 1 197 2 • 

THE REFEREE CONCLUDED THAT CLAIMANT'S CONDITION HAD BECOME 

WORSENED AND AGGRAVATED AND THAT HE WAS 1 IN FACT 1 TOTALLY DISABLED, 

CONSIDERING HIS AGE 1 PHYSICAL CONDITION AND LACK OF EDUCATIONAL 

BACKGROUND• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REFEREE• 

-83-

JANUARY 22, 1976WCB CASE NO. 74-4160

CECIL LONG, CLAIMANT
POZZl,  ILSON ,AND ATCHISON,
cl im nt s ATTYS,

GEARIN, CHENEY, LANDIS, AEB1 AND KELLEY,
DEFENSE ATTYS.

REQUEST FOR REVIE BY EMPLOYER

Rev IE ED BY BOARD MEMBERS  ILSON AND MOORE.

The EMPLOYER SEEKS BOARD REVIE OF THE REFEREE'S ORDER  HICH

FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED AS OF MARCH
26,1975.

Cl im nt SUSTAINED A COMPENSABLE INJURY ON APRIL I , 1971, HIS

CLAIM  AS CLOSED BY DETERMINATION ORDER MAILED FEBRUARY 18, 1972
 HEREIN CLAIMANT  AS A ARDED 9 6 DEGREES FOR 3 0 PER CENT UNSCHED
ULED BACK DISABILITY.

Claima t filed a claim for i creased compe satio due to
AGGRAVATION  HICH  AS DENIED BY THE EMPLOYER ON NOVEMBER 1 1 , 1 974 .

The employer moved for a order dismissi g the heari g o 

THE GROUNDS THAT THE REFEREE DID NOT HAVE JURISDICTION AND IN SUP
PORT OF ITS MOTION CITED SEVERAL CASES AMONG THE M LONG V. INDUS
TRIAL INDEMNITY (UNDERSCORED), 75 ADV SH 73, IN  HICH THE SAME
PARTIES  ERE INVOLVED IN AN AGGRAVATION CLAIM RELATING TO THE SAME
ACCIDENT.

In LONG (UNDERSCORED) , THE REFEREE HAD FOUND THAT HE HAD JURIS

DICTION AND, ULTIMATELY, CONCLUDED CLAIMANT  AS PERMANENTLY AND
TOTALLY DISABLED HO EVER, THE BOARD, CIRCUIT COURT AND THE COURT
OF APPEALS ALL HELD THAT THERE  AS INSUFFICIENT BASIS IN THE MEDI
CAL OPINIONS TO CONFER JURISDICTION. SUBSEQUENT TO THAT CASE AND
THE OTHER CASES RELIED ON BY THE EMPLOYER, ORS 6 5 6 . 273  AS AMENDED
AND THE AMENDMENTS  ERE MADE RETROACTIVE. ONE OF THE AMENDMENTS
 AS THAT A PHYSICIAN'S REPORT  AS NO LONGER JURISDICTIONAL. HO 
EVER, IT IS STILL NECESSARY TO HAVE SUFFICIENT MEDICAL EVIDENCE
TO SUPPORT A CLAIM FOR AGGRAVATION.

The REFEREE FOUND, BASED ON THE TESTIMONY OF DR. CARTER

AND DR. CHERRY, THAT CLAIMANT IS NO PERMANENTLY AND TOTALLY
DISABLED. CLAIMANT HAD SUFFERED A LUMBAR STRAIN AND SPRAIN  HICH
 AS SUPERIMPOSED ON A PREEXISTING CONDITION OF OSTEOARTHRITIS, HE
HAD A FOURTH GRADE EDUCATION AND ALL OF HIS  ORK EXPERIENCE HAD
BEEN IN AGRICULTURAL TYPE JOBS. THE REFEREE FOUND THAT CLAIMANT
HAD  ORKED FOR THE EMPLOYER SINCE THE SUMMER OF 1 9 4 3 .' UNTIL HIS
INDUSTRIAL INJURY HE HAD NOT LOST TIME FROM  ORK EITHER FROM INJURY
OR ILLNESS, NOR HAD HE SUSTAINED ANY ACCIDENT OR INJURY SINCE HIS
CLAIM  AS CLOSED ON FEBRUARY 1 8 , 1 9 72 .

The referee co cluded that claima t s co ditio had become

 ORSENED AND AGGRAVATED AND THAT HE  AS, IN FACT, TOTALLY DISABLED,
CONSIDERING HIS AGE, PHYSICAL CONDITION AND LACK OF EDUCATIONAL
BACKGROUND.

Th board, on d novo r vi w, affirms th findings and con
clusions OF THE REFEREE.
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THE ORDER OF THE REFEREE DATED JULY 10 1 1975 IS AFFIRMED• 

CLAIMANT'S ATTORNEY IS AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 

OF 350 DOLLARS PAYABLE BY THE EMPLOYER• 

WCB CASE NO. 74-2880 JANUARY 22, 1976 

CAROLL. JONES, CLAIMANT 
KEANE 1 HAESSLER, HARPER, PEARLMAN AND COPELAND, 

CLAIMANT'S ATTYS. 

JONES, LANG 1 KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS• 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 

WHICH AFFIRMED THE DETERMINATION ORDER MAILED JUNE 6, 1974 WHICH 

AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION FROM 

SEPTEMBER 30, 1973 THROUGH MAY6, 1974 AND 16 DEGREES FOR 5 PER 

CENT UNSCHEDULED LOW BACK DISABILITY• 

CLAIMANT WAS AN 1 8 YEAR OLD NURSE'S AIDE WHEN SHE INJURED 

HER LOW BACK ON SEPTEMBER 20, 1973 LIFTING AN UNRULY PATIENT INTO 

BED• SHE WAS HOSPITALIZED BY DR 0 CALDWELL WHO DIAGNOSED HER IN

JURY AS A LUMBOSACRAL STRAIN. CLAIMANT'S FAMILY PHYSICIAN REFERRED 

HER TO DR 0 RUSCH WHO CONTINUED AS HER TREATING PHYSICIAN. IN 

MARCH 1974, CLAIMANT WAS EXAMINED BY DR 0 STORINO. ON MAY 6 1 1974 

DR 0 RUSCH EXPRESSED HIS OPINION THAT CLAIMANT'S BACK WAS ESSEN

TIALLY MEDICALLY STATIONARY. 

0N JUNE 5 1 1974 DR 0 RIPPEY PERFORMED A JEJUNO-ILEO BYPASS 

TO ASSIST CL.Al MANT IN LOSING WEIGHT O BETWEEN JUNE 2 8 1 1 9 7 3 AND 

MAY 1975 CLAIMANT RECEIVED EITHER EMERGENCY ROOM TREATMENT OR 

IN-PATIENT TREATMENT AT VARIOUS HOSPITALS ON AT LEAST 4 0 SEPARATE 

OCCASIONS AND SHE CONTENDS THAT THE EMPLOYER SHOULD BE REQUIRED 

TO PAY FOR SUCH MEDICAL TREATMENT BECAUSE IT WAS ( A) CAUSED BY 

HER LUMBOSACRAL STRAIN OR ( B) CAUSED BY COMPLICATIONS OF THE 

JEJUNO-ILEO BYPASS SURGERY WHICH WAS NECESSITATED BY HER COMPEN

SABLE INJURY. 

THE REFEREE FOUND THAT THE MEDICAL TREATMENT RECEIVED BY 

CLAIMANT DURING THAT PERIOD OF TIME WAS NEITHER DIRECTLY NOR IN

DIRECTLY RELATED TO HER COMPENSABLE INJURY. THE REFEREE FURTHER 

FOUND THAT THE DISPARITY BETWEEN THE CLAIMANT'S TESTIMONY AND THE 

DOCUMENTS PREPARED CONTEMPORANEOUSLY WITH THE VARIOUS HOSPITAL 

ADMISSIONS PERSUADED HIM TO GIVE MORE CREDENCE TO THE DOCUMEN

TARY EVIDENCE AND EVEN THOUGH CLAIMANT MAY HAVE BACK PAIN, HE CON

CLUDED THAT IT WAS IMPOSSIBLE TO DETERMINE WHICH OF THE VARIOUS 

AND UNRELATED INJURIES SUSTAINED BY CLAIMANT PRODUCED THIS DIS

ABILITY• HE FURTHER CONCLUDED THAT CLAIMANT HAD FAILED TO ESTAB

LISH THAT ANY DISABILITY SHE HAD AT THE PRESENT TIME WAS CAUSED BY 

HER COMPENSABLE INJURY 0 

THE REFEREE FOUND THAT IN SPITE OF TWO INTERVENING INJURIES, 

DRe RUSCH FOUND CLAIMANT'S CONDITION WAS ESSENTIALLY MEDICALLY 

STATIONARY WHEN HE EVALUATED HER ON MAY 6 t 1 9 7 4 AND THE RE WAS NO 

-84 -
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ORDER
The order of the referee dated jul_y 10, 1975 is affirmed.

Claima t s attor ey is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 3 50 DOLLARS PAYABLE BY THE EMPLOYER.

WCB CASE NO. 74-2880 JANUARY 22,

CAROL L. JONES, CLAIMANT
KEANE, HAESSLER, HARPER, PEARLMAN AND COPELAND,
CLAIMANT S ATTYS.

JONES, LANG, KLEIN,  OLF AND SMITH,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Rev IE ED BY BOARD MEMBERS  ILSON AND MOORE.

Th claimant r qu sts board r vi w of th r f r  ’s
 HICH AFFIRMED THE DETERMINATION ORDER MAILED JUNE 6, 1974
A ARDED CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION
SEPTEMBER 3 0 , 1 9 73 THROUGH MAY 6 , 1 9 74 AND 16 DEGREES FOR
CENT UNSCHEDULED LO BACK DISABILITY.

Claima t was a i 8 year old  urse s aide whe she i jured

HER LO BACK ON SEPTEMBER 2 0 , 1 9 73 LIFTING AN UNRULY PATIENT INTO
BED. SHE  AS HOSPITALIZED BY DR. CALD ELL  HO DIAGNOSED HER IN
JURY AS A LUMBOSACRAL STRAIN. CLAIMANT'S FAMILY PHYSICIAN REFERRED
HER TO DR. RUSCH  HO CONTINUED AS HER TREATING PHYSICIAN. IN
MARCH 1 974 , CLAIMANT  AS EXAMINED BY DR. STORINO. ON MAY 6 , 1 9 74 ,
DR. RUSCH EXPRESSED HIS OPINION THAT CLAIMANT'S BACK  AS ESSEN
TIALLY MEDICALLY STATIONARY.

On JUNE 5 , 1 9 74 DR. RIPPEY PERFORMED A JEJUNO-1LEO BYPASS

TO ASSIST CLAIMANT IN LOSING  EIGHT. BET EEN JUNE 28, 1973 AND
MAY 1 9 7 5 CLAIMANT RECEIVED EITHER EMERGENCY ROOM TREATMENT OR
IN-PATIENT TREATMENT AT VARIOUS HOSPITALS ON AT LEAST 4 0 SEPARATE
OCCASIONS AND SHE CONTENDS THAT THE EMPLOYER SHOULD BE REQUIRED
TO PAY FOR SUCH MEDICAL TREATMENT BECAUSE IT  AS ( A) CAUSED BY
HER LUMBOSACRAL STRAIN OR ( B) CAUSED BY COMPLICATIONS OF THE
JEJUNO 1LEO BYPASS SURGERY  HICH  AS NECESSITATED BY HER COMPEN
SABLE INJURY.

The referee fou d that the medical treatme t received by

CLAIMANT DURING THAT PERIOD OF TIME  AS NEITHER DIRECTLY NOR IN
DIRECTLY RELATED TO HER COMPENSABLE INJURY. THE REFEREE FURTHER
FOUND THAT THE DISPARITY BET EEN THE CLAIMANT S TESTIMONY AND THE
DOCUMENTS PREPARED CONTEMPORANEOUSLY  ITH THE VARIOUS HOSPITAL
ADMISSIONS PERSUADED HIM TO GIVE MORE CREDENCE TO THE DOCUMEN
TARY EVIDENCE AND EVEN THOUGH CLAIMANT MAY HAVE BACK PAIN, HE CON
CLUDED THAT IT  AS IMPOSSIBLE TO DETERMINE  HICH OF THE VARIOUS
AND UNRELATED INJURIES SUSTAINED BY CLAIMANT PRODUCED THIS DIS
ABILITY. HE FURTHER CONCLUDED THAT CLAIMANT HAD FAILED TO ESTAB
LISH THAT ANY DISABILITY SHE HAD AT THE PRESENT TIME  AS CAUSED BY
HER COMPENSABLE INJURY.

The REFEREE FOUND THAT IN SPITE OF T O INTERVENING INJURIES,
DR, RUSCH FOUND CLAIMANT'S CONDITION  AS ESSENTIALLY MEDICALLY
STATIONARY  HEN HE EVALUATED HER ON MAY 6 , 1 9 74 AND THERE  AS NO

1976

ORDER
 HICH
FROM
5 PER
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PERSUASIVE EVIDENCE TO THE CONTRARY. HE CONCLUDED .THAT CLAIMANT'S 
TEMPORARY TOTAL DISABILITY AWARD WAS CORRECT. 

W1TH RESPECT ,TO TH~ ISSUE OF WHETHER OR NOT THE EMPLOYER WAS 

RESPONSIBLE FOR THE JEJUNO-ILEO BYPASS OPERATION ON JUNE 5 1 197 4 1 

AND THE NUMEROUS HOSPITALIZATIONS FOR RESULTING COMPLICATIONS, THE 
REFEREE FOUND NO PERSUASIVE EVIDENCE THAT SUCH SURGERY WAS NECES

SITATED BY HER COMPENSABLE INJURY. DR• RUSCH HAD STATED THAT CLAIM
ANT COULD NOT RECOVER FROM HER COMPENSABLE INJURY UNTIL HER WEIGHT 

WAS REDUCED SO HE SUGGESTED THE BYPASS SURGERY. HOWEVER, DR 0 

BAUMEISTER, A COLLEAGUE OF DR 1 RIPPEY WHO PERFORMED THE BYPASS 

. SURGERY, DISAGREED WITH DRe RUSCH, STATING THAT THE BYPASS SURGERY 

WAS FOR THE SOLE PURPOSE OF REDUCING CLAIMANT'S MORBID 0BESITY 1 

-THE REFEREE CONCLUDED THAT CLAIMANT HAD BEEN ADEQUATELY 

COMPENSATED BY THE AWARD OF 1 6 DEGREES FOR HER UNSCHEDULED LOW 
BACK DISABILITY, THAT SHE WAS NOT ENTITLED TO ANY ADDITIONAL TEM
PORARY TOTAL DISABILITY COMPENSATION AND THAT THE JEJUNO-ILEO 
BYPASS SURGERY WAS NOT NECESSITATED BY HER COMPENSABLE INJURY1 

THE BOARD 1 ON DE NOVO REVIEW, AFFIRMS THE REFEREE• S ORDER 1 

.ORDER 

THE ORDER OF THE REFEREE DATED JUNE 5 1 197 5 IS AFFIRMED. 

WCB CASE NO. 74-4483 JANUARY 22, 1976 

CHARLENE BARRETH, CLAIMANT 
BETTIS AND RE IF I CLAIMANT• S ATTY.Se 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 
DEFENSE ATTYS. 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 1 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE' s· ORDER 

WHICH AWARDED HER 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED DISA

BILITY• 

CLAIMANT IS A 42 VEAR OLD LAB TECHNICIAN WHO SUFFERED A COM
PENSABLE INJURY ON OR ABOUT JANUARY I 5 1 1973 • HER CLAIM WAS CLOSED 
WITH NO AWARD OF PERMANENT PARTIAL DISABILITY BY DETERMINATION 
ORDER MAILED APRIL 3 1 1 974 • 

CLAIMANT COMPLAINS OF CONSTANT PAIN AND A BURNING SENSATION 
TO SUCH AN EXTENT THAT SHE IS BOTHERED EVEN WHEN SHE ATTEMPTS TO 
LAY HER ARM ON A TABLE - SHE COMPLAINS OF DIFFICULTY IN SLEEPING 
AND STATES THAT ANY ELEVATION OR REPETITIVE USE OF HER LEFT ARM 

CAUSED ACUTE PAIN 1 ON SEPTEMBER 1 4 • 197 3, BECAUSE OF THESE CON

DITIONS, CLAIMANT CEASED WORKING• 

CLAIMANT'S WORK BACKGROUND IS VARIED, SHE HAS BEEN A SALES 
CLERK 1 BOOKKEEPER, BARTENDER, WORKED FOR INSURANCE COMPANIES AND 

SELF-TRAINED IN LAB TECHNICIAN WORK• AT THE PRESENT TIME SHE IS 
TAKING A COURSE IN EMERGENCY MEDICINE BUT NOT FOR THE PURPOSE OF 

EMPLOYMENT IN SUCH ENDEAVOR• 

CLAIMANT INSISTS SHE CAN NO LONGER GOLF 1 BOWL AND IS LIMITED 

TO THE AMOUNT OF HOR9EBACK RIDING SHE IS ABLE TO D00 ALL OF THOSE 
ACTIVITIES WERE ACTIVELY ENGAGED IN BY CLAIMANT PRIOR TO HER INJURY• 

-as-

PERSUASIVE EVIDENCE TO THE CONTRARY. HE CONCLUDED THAT CLAIMANT'S
TEMPORARY TOTAL. DISABILITY A ARD  AS CORRECT.

With respect.to the issue of whether or  ot the employer was

RESPONSIBLE FOR THE JEJUNO-ILEO BYPASS OPERATION ON JUNE 5 , t 974 ,
AND THE NUMEROUS HOSPITALIZATIONS FOR RESULTING COMPLICATIONS, THE
REFEREE FOUND NO PERSUASIVE EVIDENCE THAT SUCH SURGERY  AS NECES
SITATED BY HER COMPENSABLE INJURY. DR. RUSCH HAD STATED THAT CLAIM
ANT COULD NOT RECOVER FROM HER COMPENSABLE INJURY UNTIL HER  EIGHT
 AS REDUCED SO HE SUGGESTED THE BYPASS SURGERY. HO EVER, DR,
BAUMEISTER, A COLLEAGUE OF DR. RIPPEY  HO PERFORMED THE BYPASS
SURGERY, DISAGREED  ITH DR. RUSCH, STATING THAT THE BYPASS SURGERY
 AS FOR THE SOLE PURPOSE OF REDUCING CLAIMANT'S MORBID OBESITY.

The REFEREE CONCLUDED THAT CLAIMANT HAD BEEN ADEQUATELY

COMPENSATED BY THE A ARD OF 16 DEGREES FOR HER UNSCHEDULED LO 
BACK DISABILITY, THAT SHE  AS NOT ENTITLED TO ANY ADDITIONAL TEM
PORARY TOTAL DISABILITY COMPENSATION AND THAT THE JEJUNO-ILEO
BYPASS SURGERY  AS NOT NECESSITATED BY HER COMPENSABLE INJURY.

The BOARD, ON DE NOVO REVIE , AFFIRMS THE REFEREE'S ORDER.

ORDER
Th ORDER OF THE REFEREE DATED JUNE 5 , 1 9 75 IS AFFIRMED.

WCB CASE NO. 74-4483 JANUARY 22, 1976

CHARLENE BARRETH,CLAIMANT
BETTIS AND RE IF , CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee's order

 HICH A ARDED HER 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED DISA
BILITY.

Claima t is a 42 year old lab tech icia who suffered a com

pens ble INJURY ON OR ABOUT JANUARY 1 5 , 1 9 73 . HER CLAIM  AS CLOSED
 ITH NO A ARD OF PERMANENT PARTIAL DISABILITY BY DETERMINATION
ORDER MAILED APRIL 3 , 1 9 7 4 .

Cla IMANT COMPLAINS OF CONSTANT PAIN AND A BURNING SENSATION
TO SUCH AN EXTENT THAT SHE IS BOTHERED EVEN  HEN SHE ATTEMPTS TO
LAY HER ARM ON A TABLE SHE COMPLAINS OF DIFFICULTY IN SLEEPING
AND STATES THAT ANY ELEVATION OR REPETITIVE USE OF HER LEFT ARM
CAUSED ACUTE PAIN. ON SEPTEMBER 1 4 , 1 9 7 3 , BECAUSE OF THESE CON
DITIONS, CLAIMANT CEASED  ORKING.

Claima t's work backgrou d is varied, she has bee a sales

CLERK, BOOKKEEPER, BARTENDER,  ORKED FOR INSURANCE COMPANIES AND
SELF-TRAINED IN LAB TECHNICIAN  ORK. AT THE PRESENT TIME SHE IS
TAKING A COURSE IN EMERGENCY MEDICINE BUT NOT FOR THE PURPOSE OF
EMPLOYMENT IN SUCH ENDEAVOR.

Claima t i sists she ca  o lo ger golf, bowl a d is limited

TO THE AMOUNT OF HORSEBACK RIDING SHE IS ABLE TO DO. ALL OF THOSE
ACTIVITIES  ERE ACTIVELY ENGAGED IN BY CLAIMANT PRIOR TO HER INJURY.

-8 5-
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HER INJURY IN JANUARY 1973 THROUGH MAY, 1975 1 CLAIMANT 
HAS BEEN EXAMINED AND TREATED BY AT LEAST 1 5 DOCTORS INCLUDING GEN

ERAL PRACTITIONERS AND SPECIALISTS IN THE FIELD OF ORTHOPEDICS, PSY
CHOLOGY, NEUROLOGY AND PSYCHIATRY 0 SHE HAS ALSO BEEN SEEN BY OSTEO
PATHS• THE CONSENSUS OF OPINION OF THESE EXPERTS WITH THE EXCEPTION 

OF DRe HEATHERINGTON WAS THAT CLAIMANT'S SUBJECTIVE SYMPTOMS, AT 
WORSE, PREVENTED HER FROM ENGAGING IN AN OCCUPATION REQUIRING HER 
TO USE HER ARM ABOVE SHOULDER LEVEL 0 SOME OF THE DOCTORS EVEN 
FELT CLAIMANT COULD RETURN TO THE WORK SHE WAS DOING AT THE TIME 

SHE WAS INJURED• ALL OF THE DOCTORS FELT THAT THE OBJECTIVE FIND

INGS DID NOT SUBSTANTIATE CLAIMANT'S SUBJECTIVE COMPLAINTS AND, 
WITH THE EXCEPTION OF DRe HEATHERINGTON, ALL FELT THAT THERE WAS 
NO MORE THAN MILD TO MINIMAL PHYSICAL IMPAIRMENT SUFFERED BY 
CLAIMANT• 

THE REFEREE FOUND CL.Al MANT HAD SUFFERED SOME' RESIDUAL 01 S
ABILITY IN HER BACK, LEFT ARM AND SHOULDER AND THAT A PREEXISTING 

PSYCHIATRIC CONDITION HAD BEEN AGGRAVATED TO SOME EXTENT BY THIS 

INJURY• HE FURTHER FOUND THAT CLAIMANT WAS NOT GOING TO MAKE ANY 
REAL PROGRESS WITH RESPECT TO RESTORATION AND REHABILITATION UN
TIL SHE REALIZED THAT THERE WERE MANY PEOPLE WHO HAD MUCH MORE 
SERIOUS DISABILITIES AND INJURIES THAN HERSELF AND WERE ABLE TO 
LEARN TO LIVE WITH THEM AND WITH THE ASSOCIATED PAIN 0 CLAIMANT 
HAS REPEATEDLY FAILED TO KEEP APPOINTMENTS FOR MEDICAL EXAMINA
TIONS AND HER MENTAL ATTITUDE TOWARD HER CONDITION AND TREATMENT 

IS SUCH THAT THE TREATMENT CAN AFFORD HER VERY LITTLE RELIEF, 

THE REFEREE CONCLUDED THAT C
0

LAIMANT HAD SUSTAINED RESIDUAL 
DISABILITY FROM BOTH PHYSIOLOGICAL AND PSYCHIATRIC STANDPOINTS AND, 
THEREFORE, THAT HER EARNING CAPACITY HAD BEEN DIMINISHED BY HER 
INDUSTRIAL. INJURY, ACCORDINGLY, HE AWARD~D CLAIMANT 3 0 PER CENT 
UNSCHEDULED DISABILITY EQUAL TO 96 DEGREES• 

THE BOARD, ON DE NOVO REVIEW, FEELS THAT THE PSYCHOLOGICAL 
NEUROTIC PROBLEMS WHICH CLAIMANT HAS AND UPON WHICH HER PHYSICAL 
IMPAIRMENT HAS BEEN SUPERIMPOSED HAS CERTAINLY DEPRIVED CLAIMANT 
OF A SUBSTANTIAL SEGMENT OF THE LABOR MARKET AVAILABLE TO HER 
PRIOR TO HER INDUSTRIAL INJURY - HOWEVER, IT FEELS THE AWARD MADE 
BY THE RE FE REE OF 3 0 PER CENT ADEQUATELY COMPENSATED CL.Al MANTe 
CLAIMANT IS NOT PERMANENTLY AND TOTALLY DISABLED• 

THE BOARD SUGGESTS THAT CL.Al MANT SEEKS MEDICAL. CARE AND 
TREATMENT FOR HER PSYCHOLOGICAL AND NEUROTIC PROBLEMS UNDER THE 
PROVISIONS OF ORS 656 0 245 0 IF CLAIMANT'S ATTITUDES CAN BE PROPERLY 
ADJUSTED WITH RESPECT TO THESE PROBLEMS SHE MIGHT BE IN A BETTER 
POSITION TO RETURN TO MANY TYPES OF WORK FOR WHICH SHE IS PHYSI
CALLY CAPABLE OF DOING AT THE PRESENT TIMEe 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 3 1 1 197 5 IS AFFIRMED 0 
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Sinc h r injury in January 1973 through may, 1975, claimant
HAS BEEN EXAMINED AND TREATED BY AT LEAST I 5 DOCTORS INCLUDING GEN
ERAL PRACTITIONERS AND SPECIALISTS IN THE FIELD OF ORTHOPEDICS, PSY
CHOLOGY, NEUROLOGY AND PSYCHIATRY. SHE HAS ALSO BEEN SEEN BY OSTEO
PATHS. THE CONSENSUS OF OPINION OF THESE EXPERTS  ITH THE EXCEPTION
OF DR. HEATHERINGTON  AS THAT CLAIMANT S SUBJECTIVE SYMPTOMS, AT
 ORSE, PREVENTED HER FROM ENGAGING IN AN OCCUPATION REQUIRING HER
TO USE HER ARM ABOVE SHOULDER LEVEL. SOME OF THE DOCTORS EVEN
FELT CLAIMANT COULD RETURN TO THE  ORK SHE  AS DOING AT THE TIME
SHE  AS INJURED. ALL OF THE DOCTORS FELT THAT THE OBJECTIVE FIND
INGS DID NOT SUBSTANTIATE CLAIMANT S SUBJECTIVE COMPLAINTS AND,
 ITH THE EXCEPTION OF DR. HEATHERINGTON, ALL FELT THAT THERE  AS
NO MORE THAN MILD TO MINIMAL PHYSICAL IMPAIRMENT SUFFERED BY
CLAIMANT.

The referee found cl im nt h d SUFFERED some RESIDUAL dis
 bility IN HER BACK, LEFT ARM AND SHOULDER AND THAT A PREEXISTING
PSYCHIATRIC CONDITION HAD BEEN AGGRAVATED TO SOME EXTENT BY THIS
INJURY. HE FURTHER FOUND THAT CLAIMANT  AS NOT GOING TO MAKE ANY
REAL PROGRESS  ITH RESPECT TO RESTORATION AND REHABILITATION UN
TIL SHE REALIZED THAT THERE  ERE MANY PEOPLE  HO HAD MUCH MORE
SERIOUS DISABILITIES AND INJURIES THAN HERSELF AND  ERE ABLE TO
LEARN TO LIVE  ITH THEM AND  ITH THE ASSOCIATED PAIN. CLAIMANT
HAS REPEATEDLY FAILED TO KEEP APPOINTMENTS FOR MEDICAL EXAMINA
TIONS AND HER MENTAL ATTITUDE TO ARD HER CONDITION AND TREATMENT
IS SUCH THAT THE TREATMENT CAN AFFORD HER VERY LITTLE RELIEF.

The referee co cluded that claima t had sustai ed residual

disability from both physiological a d psychiatric sta dpoi ts a d,
therefore, that her ear i g capacity had bee dimi ished by her
INDUSTRIAL INJURY. ACCORDINGLY, HE A ARDED CLAIMANT 3 0 PER CENT
UNSCHEDULED DISABILITY EQUAL TO 96 DEGREES.

The board, o de  ovo review, feels that the psychological

NEUROTIC PROBLEMS  HICH CLAIMANT HAS AND UPON  HICH HER PHYSICAL
IMPAIRMENT HAS BEEN SUPERIMPOSED HAS CERTAINLY DEPRIVED CLAIMANT
OF A SUBSTANTIAL SEGMENT OF THE LABOR MARKET AVAILABLE TO HER
PRIOR TO HER INDUSTRIAL INJURY HO EVER, IT FEELS THE A ARD MADE
BY THE REFEREE OF 3 0 PER CENT ADEQUATELY COMPENSATED CLAIMANT.
CLAIMANT IS NOT PERMANENTLY AND TOTALLY DISABLED.

The BOARD SUGGESTS THAT CLAIMANT SEEKS MEDICAL CARE AND

TREATMENT FOR HER PSYCHOLOGICAL AND NEUROTIC PROBLEMS UNDER THE
PROVISIONS OF ORS 6 56.2 4 5 . IF CLAIMANT S ATTITUDES CAN BE PROPERLY
ADJUSTED  ITH RESPECT TO THESE PROBLEMS SHE MIGHT BE IN A BETTER
POSITION TO RETURN TO MANY TYPES OF  ORK FOR  HICH SHE IS PHYSI
CALLY CAPABLE OF DOING AT THE PRESENT TIME.

ORDER

Th ORDER OF THE REFEREE DATED JULY 3 1 , 1 9 7 5 IS AFFIRMED.
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WCB CASE NO. 74-533 

EMERY A. ALLEN, CLAIMANT 
BERNAU AND WILSON, CLAIMANT. s ATTYs. 

KEITH D• SKELTON, DEFENSE ATTY• 
REQUEST FOR REVIEW BY EMPLOYER 

JANUARY 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER AND ITS CARRIER, LIBERTY MUTUAL. INSURANCE COM
PANY, SEEK BOARD REVIEW OF THE REFEREE• S ORDER WHICH REMANDED 
CLAIMANT• S CLAIM FOR AGGRAVATION OF HIS RIGHT· SHOULDER TO IT TO BE 

ACCEPTED FOR COMPENSATION FROM DECEMBER 4 1 1973 UNTIL"THE CL.AIM 
IS CLOSED PURSUANT TO ORS 656e268 AND AWARDED CL.AIMANT•s ATTOR
NEY A REASONABLE ATTORNEY• S FEE TO BE PAID BY THE EMPLOYER• 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS RIGHT SHOUL
DER ON MARCH 4 1 196 9 • AT THAT TIME HIS EMPLOYER WAS PROVIDED 
WORKMEN• S COMPENSATION COVERAGE BY LIBERTY MUTUAL INSURANCE COM

PANY• ON JUNE 26 t 1972, WHILE EMPLOYED BY THE SAME EMPLOYER, 
CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS RIGHT HIP AND LOW. 

BACK - AT THIS TIME THE EMPLOYER WAS PROVIDED WORKMEN• S COMPEN
SATION COVERAGE BY THE STATE ACCIDENT INSURANCE FUND• 

THE 196 9 RIGHT SHOULDER INJURY WAS CLOSED ON A w MEDICAL 

ONLY• BASIS• DRe HANFORD, AFTER EXAMJNATION 1 HAD FOUND TENDER

NESS OVER THE ACROMIOCLAVJCULAR JOINT AND A FROZEN RIGHT SHOULDER 

BUT X-RAYS REVEALED NO TRAUMATIC PATHOLOGY• CLAIMANT LOST NO 
TIME FROM WORK NOR IS THERE ANY INDICATION THAT C.L.AIMANT SOUGHT 
OR RECEIVED TREATMENT FOR HIS SHOULDER UP TO THE INJURY OF JUNE 2 6 1 

1972. . 

CLAIMANT HAD WORKED CONTINUOUSLY UNTIL. THE INJURY SUFFERED 
ON JUNE 26 1 1972 - AS A RESULT OF THAT INJURY CLAIMANT WAS HOSPI

TALIZED FOR TRACTION, AFTER A DIAGNOSIS OF LOW BACK SPRAIN• THE 
CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED OCTOBER 10 0 1973 
WHEREBY 'CLAIMANT WAS AWARDED 6 4 DEGREES FOR 2 0 PER CENT UNSCHED

ULED LOW BACK DISABILITY. 

fN DECEMBER 1 973 AND 1 AGAIN, IN JANUARY 1974 CLAIMANT RE
QUESTED THAT HIS RIGHT SHOULDER CLAIM BE REOPENED• DR• DONAHOO, 
WHO EXAMINED CLAIMANT IN JANUARY 1974 1 FOUND DEGENERATIVE CHANGES 
IN THE RIGHT ACROMIOCLAVICULAR JOINT BUT HE DOUBTED THE SEVERITY 
OF -CLAIMANT• S PROBLEM AND CONCLUDED THAT NO TREATMENT OR SURGERY 
WOULD BENEFIT CLAIMANT• HOWEVER, IN FEBRUARY 1974 CLAIMANT WAS 

E:XAMINED BY DRe SINGER WHO DIAGNOSED POST TRAUMATIC ARTHRITIS' 
RIGHT ACROMIOCLAVICULAR JOINT AND INDICATED THAT TH IS WAS A DIRECT 

·RESULT OF THE 1969 INJURY - HE RECOMMENDED SURGERY, 

THE REFEREE FOUND THAT THERE WAS NO DETERMINATION ORDER 
ENTERED WITH REGARD TO THE 1969 SHOULDER IN.JURY AS CLAIMANT HAD 
INCURRED NO TIME LOSS, THE CLAIM WAS ACCEPTED, HOWEVER, AND 
CLAIMANT WAS ENTITLED TO PAYMENT FOR THE MEDICAL SERVICES WHICH 

HE RECEIVED ON APRIL 2 1 196 9 FROM DR• HANFORD• RELYING ON THE 

PROVISIONS OF ORS 556.273(3) (B) THE REFEREE DETERMINED THAT THE 

POINT FROM WHICH CLAIMANT HAD TO SHOW A WORSENING OF HIS CONDI

TION WAS THE DATE OF INJURY, I, E,, MARCH 4, 1975 0 

THE REFEREE, RELYING UPON DR, SINGER'S REPORT AND THE OPIN
ION HE EXPRESSED REGARDING CLAIMANT'S PRESENT IMPAIRMENT, CONCLU

DED THAT CLAIMANT'S PRESENT CONDITION WAS WORSE THAN IT WAS ON 
MARCH 4, 1969 AND, THEREFORE, HIS CLAIM FOR AGGRAVATION OF THE 

-8 7 -

EMERY A. ALLEN, CLAIMANT
BERNAU AND  ILSON, CLAIMANT'S ATTYS,
KEITH D. SKELTON, DEFENSE ATTY,
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The employer a d its carrier, liberty mutual i sura ce com
pa y, SEEK BOARD REVIEW OF THE REFEREE S ORDER WHICH REMANDED
claima t s claim for aggravatio of his right shoulder to it to be
ACCEPTED FOR COMPENSATION FROM DECEMBER 4, 1 9 73 UNTIL THE CLAIM
IS CLOSED PURSUANT TO ORS 656,268 AND AWARDED CLAIMANT'S ATTOR
NEY A REASONABLE ATTORNEY'S FEE TO BE PAID BY THE EMPLOYER,

Claima t suffered a compe sable i jury to his right shoul

der ON MARCH 4 , 1 96 9 , AT THAT TIME HIS EMPLOYER WAS PROVIDED
WORKMEN' S COMPENSATION COVERAGE BY LIBERTY MUTUAL INSURANCE COM
PANY, ON JUNE 2 6 , 1 97 2 , WHILE EMPLOYED BY THE SAME EMPLOYER,
CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS RIGHT HIP AND LOW
BACK AT THIS TIME THE EMPLOYER WAS PROVIDED WORKMEN'S COMPEN
SATION COVERAGE BY THE STATE ACCIDENT INSURANCE FUND.

The 1 9 6 9 RIGHT SHOULDER INJURY WAS CLOSED ON A MEDICAL
ONLY BASIS, DR. HANFORD, AFTER EXAMINATION, HAD FOUND TENDER
NESS OVER THE ACROMIOCLAVICULAR JOINT AND A FROZEN RIGHT SHOULDER
BUT X RAYS REVEALED NO TRAUMATIC PATHOLOGY. CLAIMANT LOST NO
TIME FROM WORK NOR IS THERE ANY INDICATION THAT CLAIMANT SOUGHT
OR RECEIVED TREATMENT FOR HIS SHOULDER UP TO THE INJURY OF JUNE 26,
1 9 7 2 .

WCB CASE NO. 74-533 JANUARY 22, 1976

Claima t had worked co ti uously u til the i jury suffered
ON JUNE 2 6 , 1 972 AS A RESULT OF THAT INJURY CLAIMANT WAS HOSPI
TALIZED FOR TRACTION, AFTER A DIAGNOSIS OF LOW BACK SPRAIN. THE
CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED OCTOBER 10, 1973
WHEREBY CLAIMANT WAS AWARDED 6 4 DEGREES FOR 2 0 PER CENT UNSCHED
ULED LOW BACK DISABILITY,

I DECEMBER 1 9 73 AND, AGAIN, IN JANUARY 1 9 74 CLAIMANT RE

QUESTED THAT HIS RIGHT SHOULDER CLAIM BE REOPENED. DR, DONAHOO,
WHO EXAMINED CLAIMANT IN JANUARY 1 974 , FOUND DEGENERATIVE CHANGES
IN THE RIGHT ACROMIOCLAVICULAR JOINT BUT HE DOUBTED THE SEVERITY
OF CLAIMANT' S PROBLEM AND CONCLUDED THAT NO TREATMENT OR SURGERY
WOULD BENEFIT CLAIMANT, HOWEVER, IN FEBRUARY 1 9 7 4 CLAIMANT WAS
EXAMINED BY DR, SINGER WHO DIAGNOSED POST TRAUMATIC ARTHRITIS
RIGHT ACROMIOCLAVICULAR JOINT AND I NO ICATE D THAT THIS WAS A DIRECT
RESULT OF THE 1 96 9 INJURY HE RECOMMENDED SURGERY,

Th r f r  found that th r was no d t rmination ord r
ENTERED WITH REGARD TO THE 1 9 6 9 SHOULDER INJURY AS CLAIMANT HAD
INCURRED NO TIME LOSS. THE CLAIM WAS ACCEPTED, HOWEVER, AND
CLAIMANT WAS ENTITLED TO PAYMENT FOR THE MEDICAL SERVICES WHICH
HE RECEIVED ON APRIL 2 , 1 96 9 FROM DR. HANFORD. RELYING ON THE
PROVISIONS OF ORS 6 56.2 73 ( 3 ) ( B) THE REFEREE DETERMINED THAT THE
POINT FROM WHICH CLAIMANT HAD TO SHOW A WORSENING OF HIS CONDI
TION WAS THE DATE OF INJURY, I. E. , MARCH 4 , 1 9 7 5 .

The referee, relyi g upo dr. si ger s report a d the opi 
io HE EXPRESSED REGARDING CLAIMANT'S PRESENT IMPAIRMENT, CONCLU
DED THAT CLAIMANT'S PRESENT CONDITION WAS WORSE THAN IT WAS ON
MARCH 4 , 1 96 9 AND, THEREFORE, HIS CLAIM FOR AGGRAVATION OF THE
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SHOULDER INJURY SUFFERED ON MARCH 4 1 1969 SHOULD BE REMANDED 
TO THE EMPLOYER AND ITS CARRIER, LIBERTY MUTUAL INSURANCE COMPANY, 
TO BE ACCEPTED FOR PAYMENT OF COMPENSATION AS PROVIDED BY LAW• 

THE REFEREE FOUND THAT THERE WAS NO RELATIONSHIP ESTABLISHED 
BETWEEN THE AGGRAVATED SHOULDER CONDITION AND THE 1972 BACK INJURY• 

BOTH THE. EXAMINER FOR THE DISABILITY PREVENTION DIVISION AND DR. 
SINGER RELATED CLAIMANT'S CURRENT SHOULDER CONDITION TO THE 1969 
INJURY AND THERE WAS NO MEDICAL EVIDENCE TO THE CONTRARY. THERE
FORE, THE REFEREE CONCLUDED THAT THE STATE ACCIDENT INSURANCE FUND 
WAS NOT RESPONSIBLE FOR CLAIMANT" S CONDITION AS IT HAD NOT BEEN 

AGGRAVATED AS A RESULT OF THE 1972 BACK INJURY• 

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER• 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 2 4 1 197 5 IS AFFIRMED• 

CouNSEL FOR CLAIMANT IS AWARDED AS A REASONABLE ATTORNEY' s 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 2 5 0 DOLLARS PAYABLE BY THE EMPLOYER• 

WCB CASE NO. 74-3316 

THE BENEFICIARIES OF 

CLARENCE CRONIN, DECEASED 
CRAMER AND PINKERTON, 

CLAIMANT'S ATTYSe 

DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

JANUARY 27, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND _MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE 
BOARD OF THE REFEREE'S ORDER WHICH REMANDED THE WIDOW" S CLAIM 

TO IT FOR PAYMENT OF COMPENSATION AS PROVIDED BY ORS 656e208• 

0N MAY 1 2, 197 2 THE WORKMAN HAD SUFFERED A COMPENSABLE 
INJURY TO HI_S RIGHT THIGH. AFTER CONSERVATIVE TREATMENT ANO EXER
CISES, HE WAS FOUND TO BE MEDICALLY STATIONARY BY DR• WATTLEWORTH 

ON SEPTEMBER 5, 1973 • AT THAT TIME DR. WATTLE WORTH CONSIDERED 
HIM UNFIT FOR MANUAL LABOR• THE CLAIM WAS CLOSED WITH A DETER
MINATION ORDER WHICH AWARDED THE WORKMAN 1 6 DEGREES FOR 5 PER 

CENT UNSCHEDULED DISABILITY. 

PURSUANT TO STIPULATION THE CLAIM WAS REOPENED AND THE 
WORKMAN WAS REFERRED TO THE DISABILITY PREVENTION DIVISION ON 
DECEMBER 3 1 197 3 WHERE HE WAS GIVEN A PHYSICAL EXAM I NATION AND 

ALSO PSYCHOLOGICAL EXAMINATION ~ HE WAS ALSO SEEN BY MEMBERS OF 
THE BACK EVALUATION CLINIC WHOSE DIAGNOSIS WAS DEGENERATIVE ARTH

RITIS, LUMBAR SPINE, DEGENERATIVE SCOLIOSIS AND A HISTORY OF LOW 

BACK STRAIN• 

ON JUNE 2 7, t 9 7 4 THE WORKMAN WAS SEEN BY DR• THRASHER WHO 
DIAGNOSED SEVERE DEGENERATIVE ARTHRITIS, LUMBOSACRAL SPINE WITH 

NO CONCLUSIVE EVIDENCE OF HERNIATED INTERVERTEBRAL RIGHT OR LEFT 
IN THE LUMBOSACRAL AREA. DR• THRASHER FELT THAT THE WORKMAN WAS 
NOT PERMANENTLY AND TOTALLY DISABLED FROM ANY ACTIVITY SINCE HE 
COULD DO LIGHT WORK WHICH DID NOT ENTAIL SIGNIFICANT LIFTING• 

-as-
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-· 
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RIGHT SHOULDER INJURY SUFFERED ON MARCH 4 , 1 96 9 SHOULD BE REMANDED
TO THE EMPLOYER AND ITS CARRIER, LIBERTY MUTUAL INSURANCE COMPANY,
TO BE ACCEPTED FOR PAYMENT OF COMPENSATION AS PROVIDED BY LA ,

Th r f r  found that th r was no r lationship  stablish d
BET EEN THE AGGRAVATED SHOULDER CONDITION AND THE 1 972 BACK INJURY,
BOTH THE EXAMINER FOR THE DISABILITY PREVENTION DIVISION AND DR.
SINGER RELATED CLAIMANT S CURRENT SHOULDER CONDITION TO THE 196 9
INJURY AND THERE  AS NO MEDICAL EVIDENCE TO THE CONTRARY, THERE
FORE, THE REFEREE CONCLUDED THAT THE STATE ACCIDENT INSURANCE FUND
 AS NOT RESPONSIBLE FOR CLAIMANT S CONDITION AS IT HAD NOT BEEN
AGGRAVATED AS A RESULT OF THE 1 9 72 BACK INJURY,

The board, o de  ovo review, co curs i the fi di gs a d

CONCLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER,

ORDER

The ORDER OF THE REFEREE DATED JUNE 2 4 , 1 9 7 5 IS AFFIRMED,

Cou sel for claima t is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 2 5 0 DOLLARS PAYABLE BY THE EMPLOYER.

WCB CASE NO. 74-3316 JANUARY 27, 1976

THE BENEFICIARIES OF
CLARENCE CRONIN, DECEASED
CRAMER AND PINKERTON,
CLAIMANT S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests review by the
BOARD OF THE REFEREE'S ORDER  HICH REMANDED THE  IDO S CLAIM
TO IT FOR PAYMENT OF COMPENSATION AS PROVIDED BY ORS 656.208,

On MAY 1 2 , 1 97 2 THE  ORKMAN HAD SUFFERED A COMPENSABLE
INJURY TO HIS RIGHT THIGH. AFTER CONSERVATIVE TREATMENT AND EXER
CISES, HE  AS FOUND TO BE MEDICALLY STATIONARY BY DR.  ATTLE ORTH
ON SEPTEMBER 5 , 1 973 . AT THAT TIME DR.  ATTLE ORTH CONSIDERED
HIM UNFIT FOR MANUAL LABOR. THE CLAIM  AS CLOSED  ITH A DETER
MINATION ORDER  HICH A ARDED THE  ORKMAN 1 6 DEGREES FOR 5 PER
CENT UNSCHEDULED DISABILITY.

Pursua t to stipulatio the claim was reope ed a d the

 ORKMAN  AS REFERRED TO THE DISABILITY PREVENTION DIVISION ON
DECEMBER 3 , 1 9 73  HERE HE  AS GIVEN A PHYSICAL EXAMINATION AND
ALSO PSYCHOLOGICAL EXAMINATION HE  AS ALSO SEEN BY MEMBERS OF
THE BACK EVALUATION CLINIC  HOSE DIAGNOSIS  AS DEGENERATIVE ARTH
RITIS, LUMBAR SPINE, DEGENERATIVE SCOLIOSIS AND A HISTORY OF LO 
BACK STRAIN.

On JUNE 2 7 , 1 974 THE  ORKMAN  AS SEEN BY DR. THRASHER  HO
DIAGNOSED SEVERE DEGENERATIVE ARTHRITIS, LUMBOSACRAL SPINE  ITH
NO CONCLUSIVE EVIDENCE OF HERNIATED INTERVERTEBRAL RIGHT OR LEFT
IN THE LUMBOSACRAL AREA. DR. THRASHER FELT THAT THE  ORKMAN  AS
NOT PERMANENTLY AND TOTALLY DISABLED FROM ANY ACTIVITY SINCE HE
COULD DO LIGHT  ORK  HICH DID NOT ENTAIL SIGNIFICANT LIFTING.
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THE WORKMAN HAD A NINTl-i" GRADE EDUCATION AND HAD BEEN EMPLOYED 

AS A SEASONAL MAINTENANCE MAN FOR SEVERAL YEARS• HIS CLAIM WAS 

AGAIN CLOSED BY A DETERMINATION ORDER DATED AUGUST 8 1 1 974 WHEREIN 
HE RECEIVED 8 0 DEGREES FOR 2 5 PER CENT UNSCHEDULED Low· BACK DISA

BILITY. 

0N FEBRUARY 6 1 197 5 THE WORKMAN DIED 1 HE.HAD HAD GALL BLADDER 
SURGERY BUT THE IMMEDIATE CAUSE OF HIS DEATH WAS A CARDIAC ARREST• 

THE WORKMAN'S WIDOW FILED A CLAIM PURSUANT TO ORS sss.zoa. 
THE ISSUE BEFORE THE REFEREE WAS• WHETHER 1 BEFORE THE CARDIAC AR
REST ON FEBRUARY 6 1 197 5 1 CLAIMANT'S STATUS.WAS THAT OF A PERMA

NENT TOTAL DISABLEMENT• IF SO 1 THEN THE WIDOW WAS ENTITLED TO 
PAYMENTS AS PROVIDED IN ORS 656.204., 

·. . . . 

THE REFEREE FOUND THAT THE DECEASED WORKMAN HAD SUSTAINED 

AN UNSCHEDULED DI SABILITY 1 THE SOLE CRITERION FOR DETERMINING SUCH 

DISABILITY BEING LOSS OF FUTURE EARNING CAPACITY• THE REFEREE 
FOUND THA-r CLAIMANT- WAS OVER ·so YEARS OF AGE, THAT THE PROGNOSIS 

FOR RESTORATION AND REHABILITATION MADE AT THE- D"ISABILITY· PREVENTION 
DIVISION WAS FAIR PROVIDED CLAIMANT RECOVERED" PHYSICALLY TO THE 
POINT WHERE HE ·COULD DO SOME PART TIME WORK WHICH DID NOT REQUIRE 

RE-rRAINING - HOWEVER, IF·-rRAINING WERE REQUIRED IT WAS _ALMOST CER
TAIN HE WOULD NOT BE ABLE TO COPE WITH THE DEMANDS OF A TRAINING 

SITUATION AND WOULD NOT, IN ALL PROBABILITY,· BE ABLE TO RETURN TO 

FULL TIME GAINFUL EMPLOYMENT• 

THE REFEREE· CONCLUDED THAT THE ONL:V JOBS WHICH MIGHT HAVE 
BEEN AVAILABLE TO THE WORKMAN WOULD BE 1·N A .LIMITED s1-ruATION AND 
PARTICULARLY DIFFICULT TO FIND IN THE AREA" IN WHICH THE WORKMAN 

HAD LIVED AND 1 BASED UPON THE EVIDENCE -OF HIS PERSONAL RESOURCES 
COUPLED WITH HIS PHYSICAL IMPAIRMENT·, ;J""HAT THE WORKMAN WAS PRIMA 
FACIE IN THE ODD-LOT CATEGORY AT THE TIME OF HIS DEATH 0 • THIS FIND

ING SHIFTED THE BURDEN TO THE FUND TO SHOW 'THAT SOME KIND OF -SUIT
ABLE WORK WOULD HAVE BEEN REGULARLY AND CONTINUOUSLY AVAILABLE 

FOR THE WORKMAN PRIOR TO HIS DEATH. THE REFEREE CONCLUDED THAT 

THAT BURDEN HAD NOT BEEN MET BY THE FUND .-AND, CONSEQUENTLY, HE 
FOUND THAT THE WORKMAN, PRIOR TO HIS DEATH, WAS PERMANENTLY AND 

TOTALLY DISABLED AS DEFINED BY ORS 6 56 • 2 06 ·AND THAT THE WORKMAN'S 
WIDOW WAS ENTITLED TO THE PAYM-ENT OF COMPENSATION 1 AS PROVIDED· 

IN OR.S 656.204 1 UNDER THE PROVISIONS OF ORS 656.208(A) (B). 

THE BOARD, 0~ DE ~ovo REVIEW, AFFIRMS THE FINDINGS AND CON
CLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFERE.E DATED SEPTE._MBER 19 1 1975 IS AFFIRMED. 

CLAIMANT' s COUNSEL IS AWARDED AS ~ REASONABLE ATTORNEY' s 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW 1 THE-·SUM 
OF 400 DOLLARS PAYABLE ·BY THE STATE ACCIDENT INSURANCE FUND 0 

-a 9 -

The workma had a  i th grade educatio a d had bee employed

AS A SEASONAL m inten nce m n for sever l ye rs, his cl im w s
AGAIN CLOSED BY A DETERMINATION ORDER DATED AUGUST 8, 1 9 74  HEREIN
HE RECEIVED 80 DEGREES FOR 2 5 PER CENT UNSCHEDULED LO BACK DISA
BILITY.

On FEBRUARY 6 , 1 9 7 5 THE  ORKMAN DIED, HE HAD HAD GALL BLADDER
SURGERY BUT THE IMMEDIATE CAUSE OF HIS DEATH  AS A CARDIAC ARREST.

The workm n s  IDO FILED A CLAIM PURSUANT TO ORS 6 5 6.2 0 8 ,

THE ISSUE BEFORE THE REFEREE  AS  HETHER, BEFORE THE CARDIAC AR
REST ON FEBRUARY 6 , 1 975, CLAIMANT’ S STATUS  AS THAT OF A PERMA
NENT TOTAL DISABLEMENT. IF SO, THEN THE  IDO  AS ENTITLED TO
PAYMENTS AS PROVIDED IN ORS 6 56 . 2 04 .

The REFEREE FOUND THAT THE DECEASED  ORKMAN HAD SUSTAINED
AN UNSCHEDULED DISABILITY, THE SOLE CRITERION FOR DETERMINING SUCH
DISABILITY BEING LOSS OF FUTURE EARNING CAPACITY. THE REFEREE
FOUND THAT CLAIMANT  AS OVER 6 0 YEARS OF AGE, THAT THE PROGNOSIS
FOR RESTORATION AND REHABILITATION MADE AT THE DISABILITY PREVENTION
DIVISION  AS FAIR PROVIDED CLAIMANT RECOVERED PHYSICALLY TO THE
POINT  HERE HE COULD DO SOME PART TIME  ORK  HICH DID NOT REQUIRE
RETRAINING HO EVER, IF TRAINING  ERE REQUIRED IT  AS ALMOST CER
TAIN HE  OULD NOT BE ABLE TO COPE  ITH THE DEMANDS OF A TRAINING
SITUATION AND  OULD NOT, IN ALL PROBABILITY, BE ABLE TO RETURN TO
FULL TIME GAINFUL EMPLOYMENT,

The referee co cluded that the o ly jobs which might have

BEEN AVAILABLE TO THE  ORKMAN  OULD BE IN A LIMITED SITUATION AND
PARTICULARLY DIFFICULT TO FIND IN THE AREA' IN  HICH THE  ORKMAN
HAD LIVED AND, BASED UPON THE EVIDENCE OF HIS PERSONAL RESOURCES
COUPLED  ITH HIS PHYSICAL IMPAIRMENT, THAT THE  ORKMAN  AS PRIMA
FACIE IN THE ODD-LOT CATEGORY AT THE TIME OF HIS DEATH. THIS FIND
ING SHIFTED THE BURDEN TO THE FUND TO SHO THAT SOME KIND OF SUIT
ABLE  ORK  OULD HAVE BEEN REGULARLY AND CONTINUOUSLY AVAILABLE
FOR THE  ORKMAN PRIOR TO HIS DEATH, THE REFEREE CONCLUDED THAT
THAT BURDEN HAD NOT BEEN MET BY THE FUND AND, CONSEQUENTLY, HE
FOUND THAT THE  ORKMAN, PRIOR TO HIS DEATH,  AS PERMANENTLY AND
TOTALLY DISABLED AS DEFINED BY ORS 6 56 . 2 06 AND THAT THE  ORKMAN1 S
 IDO  AS ENTITLED TO THE PAYMENT OF COMPENSATION, AS PROVIDED
I N ORS 656.204 , UNDER THE PROV I S IONS OF ORS 6 56,2 08 ( A) ( B) ,

The board, o de  ovo review, affirms the fi di gs A d co 

clusions OF THE REFEREE.

ORDER
The order of the referee dated September 19, 1975 is affirmed.

Claima t’s cou sel is awarded as a reaso able attor ey’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 4 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
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CASE NO. 74-151-3 

JESS JONES, CLAIMANT 
DYE AND OLSON• CLAIMANT'S ATTYSe 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

JANUARY 27, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND .REQUESTS REVIEW B'Y THE· 
BOARD OF THE REFEREE I S ORDER· WHICH FOUND THE MYOCARDIAL l·NFARC
TION SUFFERED BY THE CLAIM·ANT WAS COMPENSABLE"· AND REMANDED THE 
CLAIM FOR PAYMENT OF COMPENSATION AS PROVIDED BY L·AW FROM "THE 
DATE OF THE INJURY UNTIL TERMINATION AUTHORIZED PURSUANT TO ORS 

656a268a 

CLAIMANT IS A 4 4 YEAR OLD AUTO SERVICEMAN WHO IS EMPLOYED 
BY THE CITY OF SALEM TO REPAIR TIRES ON CITY VEHICLES• ON MARCH 
4 • 197 4 HE WAS INSTRUCTED TO GO TO STAYTON ISLAND TO CHANGE A 
FLAT TIRE ON A TRACTOR. C!,..AIMANT DID SO AND• AFTER REMOVING THE 
FLAT TIRE I LOADED IT ON .THE TRUCK THROUGH THE' USE OF" A "MECHANICAL 
HOIST AND CABLE. HE RETURNED TO MASTER SERVICE CENTER IN SALEM· 
WHERE THE FLAT TIRE WAS UNLOADED, REPAIRED ANO RELOADED BY MASTER 
SERVICE PERSONNEL• CLAIMANT-THEN DROVE BACK TO STAYTON ISLAND, . 
REMOVED THE TIRE FROM THE TRUCK ANO PLACED' IT ON THE TRACTOR AND 
RETURNED TO THE SALEM CITY SHOPS• CLAIMANT HAD GONE TO W~RK AT 
APPROXIMATELY 7 • 3 0 Ae Me ANO HE CONCLUDED HIS DUTIES AT 4 • 00 Pe Me 
THE EVIDENCE INDICATES THAT CLAIMANT HAD EATEN NO BREAKFAST ON 
MARCH 4 1 · A NORMAL PROCEDURE FOR HIM• AND HAD CHANGED TIRES ON 
TWO CARS AT THE SHOP BEFORE LEAVING FOR STAYTON ISLAND• THE TIRE 
AND RIM TAKEN FROM THE :J"RACTOR WEIGHED APPROXIMATELY 2.50 POUNDS 
AND A SOLUTION OF WATER AND OTHER MATERIAL'USED TO FILL THE TIRE 
IN LIEU OF AIR BROUGHT THE TOTAL WEIGHT OF THE TIRE, IF COMPLETELY 

FULL• TO 8 5 0 POUNDS• 

WHEN CLAIMANT RETURNED TO THE CITY SHOPS ·AT 4 • 0 0 1 CLAI MANT 1 S 
WIFE, WHO WAS WAITING TO PICK HIM UP AND BRING HIM HOME, NOTICED 
THAT HE APPEARED TIRED 1 EXHAUSTED AND RATHER PAL"E• CLAIMANT DID 
NOT DRIVE HOME BUT ALLOWED HIS WI FE TO DO SO - HE TOLD HER ·THAT HE 

HAD HAD A STRENUOUS DAV BUT HE DID NOT HAVE MUCH TO SAY• WHICH 
WAS RATHER UNUSUAL, HIS WIFE TESTIFIED THAT CLAIMANT WHO WAS NOR
MALLY A HEARTY EATER AT DINNER TIME, DID NOT EAT VERY MUCH AND 
AGAIN COM PLAINED OF BE ING TIRED• HE WENT TO BEq ABOUT 10•00 Pe M,; 1 

DID NOT SLEEP WELL BUT WAS RATHER RESTLESS AND COMPLAINED OF 
CHEST PAINS WHICH HE THROUGHT MIGHT BE CAUSED BY INDIGESTION, 
CLAIMANT LEFT FOR WORK THE FOLLOWING DAV 1 MARCH 5 1 SHORTL.Y AFTER 
7.•00 AeMe AND AT ABOUT 7e45 CLAIMANT TOLD HIS PART TIME SUPERVISOR 
HE HAD CHEST PAINS - HE ·WAS ADVISED TO GO HOMEe AT WORK HE WAS 
UNABLE TO REMOVE HIS COAT BECAUSE OF AN INABILITY TO LIFT HIS LEFT 

ARM• HE DID NO WORK AT THE SHOP AND LEFT ABOUT 9 • 0 b Ae Me FOR HOME• 
HE HAD VOMITED AND STILL FELT THAT HE· HAD INDIGESTION - HOWEVER, 
AT APPROXIMATELY NOON HE ALLOWED HIS WIFE TO CALL A DOCTOR• 

AT THE DOCTOR' s OFFICE CLAIMANT HAD MORE PAIN AND WAS IM
MEDIATELY HOSPITALIZED AND A DIAGNOSIS OF AN ACUTE MYOCARDIAL 
INFARCTION WAS MADEe 

DR, CAMPBELL BASED ON INFORMATION FURNISHEb TO HIM BY THE 
FUND, ON JUNE 6, 1974 1 STATED HIS OPINION THAT THE MYOCARDIAL IN
FARCTION SUFFERED ON MAY 5, 197 4 1 UNDER NO CIRCUMSTANCES HAD 
ANY RELATION TO THE ALLEGED INJURY OF MARCH 4, I 9 7 4 • THE FUND DE
NIED THE CLAIM ON JUNE 17• 1974• 
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WCB CASE NO. 74-1513 JANUARY 27, 1976

JESS JONES, CLAIMANT
DYE AND OLSON, CLAIMANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests review by the
board of the referee's order which fou d the myocardial i farc

tion SUFFERED BY THE CLAIMANT  AS COMPENSABLE AND REMANDED THE
CLAIM FOR PAYMENT OF COMPENSATION AS PROVIDED BY LA FROM THE
DATE OF THE INJURY UNTIL TERMINATION AUTHORIZED PURSUANT TO ORS
656.268.

Claima t is a 44 year old auto servicema who is employed

BY THE CITY OF SALEM TO REPAIR TIRES ON CITY VEHICLES. ON MARCH
4 , 1 9 7 4 HE  AS INSTRUCTED TO GO TO STAYTON ISLAND TO CHANGE A
FLAT TIRE ON A TRACTOR. CLAIMANT DID SO AND, AFTER REMOVING THE
FLAT TIRE, LOADED IT ON THE TRUCK THROUGH THE USE OF A MECHANICAL
HOIST AND CABLE. HE RETURNED TO MASTER SERVICE CENTER IN SALEM
 HERE THE FLAT TIRE  AS UNLOADED, REPAIRED AND RELOADED BY MASTER
SERVICE PERSONNEL. CLAIMANT THEN DROVE BACK TO STAYTON ISLAND,
REMOVED THE TIRE FROM THE TRUCK AND PLACED IT ON THE TRACTOR AND
RETURNED TO THE SALEM CITY SHOPS. CLAIMANT HAD GONE TO  ORK AT
APPROXIMATELY 7.3 0 A. M. AND HE CONCLUDED HIS DUTIES AT 4.00 P. M.
THE EVIDENCE INDICATES THAT CLAIMANT HAD EATEN NO BREAKFAST ON
MARCH 4, A NORMAL PROCEDURE FOR HIM, AND HAD CHANGED TIRES ON
T O CARS AT THE SHOP BEFORE LEAVING FOR STAYTON ISLAND. THE TIRE
AND RIM TAKEN FROM THE TRACTOR  EIGHED APPROXIMATELY 2 5 0 POUNDS
AND A SOLUTION OF  ATER AND OTHER MATERIAL USED TO FILL THE TIRE
IN LIEU OF AIR BROUGHT THE TOTAL  EIGHT OF THE TIRE, IF COMPLETELY
FULL, TO 8 5 0 POUNDS.

Whe clai ma t retur ed to the city shops at 4 . o o , clai ma t* s
 IFE,  HO  AS  AITING TO PICK HIM UP AND BRING HIM HOME, NOTICED
THAT HE APPEARED TIRED, EXHAUSTED AND RATHER PALE. CLAIMANT DID
NOT DRIVE HOME BUT ALLO ED HIS  IFE TO DO SO HE TOLD HER THAT HE
HAD HAD A STRENUOUS DAY BUT HE DID NOT HAVE MUCH TO SAY,  HICH
 AS RATHER UNUSUAL. HIS  IFE TESTIFIED THAT CLAIMANT  HO  AS NOR
MALLY A HEARTY EATER AT DINNER TIME, DID NOT EAT VERY MUCH AND
AGAIN COMPLAINED OF BEING TIRED. HE  ENT TO BED ABOUT 10,00 P. M, ,
DID NOT SLEEP  ELL BUT  AS RATHER RESTLESS AND COMPLAINED OF
CHEST PAINS  HICH HE THROUGHT MIGHT BE CAUSED BY INDIGESTION,
CLAIMANT LEFT FOR  ORK THE FOLLO ING DAY, MARCH 5, SHORTLY AFTER
7.00 A. M. AND AT ABOUT 7.45 CLAIMANT TOLD HIS PART TIME SUPERVISOR
HE HAD CHEST PAINS HE  AS ADVISED TO GO HOME. AT  ORK HE  AS
UNABLE TO REMOVE HIS COAT BECAUSE OF AN INABILITY TO LIFT HIS LEFT
ARM. HE DID NO  ORK AT THE SHOP AND LEFT ABOUT 9,0D A. M. FOR HOME.
HE HAD VOMITED AND STILL FELT THAT HE HAD INDIGESTION HO EVER,
AT APPROXIMATELY NOON HE ALLO ED HIS  IFE TO CALL A DOCTOR.

At THE doctor s OFFICE CLAIMANT HAD MORE PAIN AND  AS IM
MEDIATELY HOSPITALIZED AND A DIAGNOSIS OF AN ACUTE MYOCARDIAL
INFARCTION  AS MADE.

Dr. CAMPBELL BASED ON INFORMATION FURN ISHEt) TO HIM BY THE
FUND, ON JUNE 6 , 1 9 74 , STATED HIS OPINION THAT THE MYOCARDIAL IN
FARCTION SUFFERED ON MAY 5 , 1 9 74 , UNDER NO CIRCUMSTANCES HAD
ANY RELATION TO THE ALLEGED INJURY OF MARCH 4 , 1 9 74 . THE FUND DE
NIED THE CLAIM ON JUNE 1 7 , 1 974 .
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Q..i JULY 12 • 1974 CLAIMANT WAS EXAMINED BY DR• GROSSMAN, A 

SPECIALIST IN DIAGNOSIS AND INTERNAL MEDICINE. BASED UPON HIS EXAMI

NATION OF CLAIMANT AND HIS REVIEW OF THE MEDICAL RECORDS, DR• GROSS

MAN STATED IT WAS PROBABLE THAT THE ONSET OF CLAIMANT'S ACUTE MYO

CARDIAL PROCESS OCCURRED SOMETIME IN THE AFTERNOON OF MARCH 4 • 

t 974 AND PROBABLY WAS PRECIPITATED BY THE PHYSICAL EXERTION. 

DR. GRISWOLD, A FORMER HEAD OF THE CARDIOLOGY DEPARTMENT OF 
THE UNIVERSITY OF OREGON MEDICAL SCHOOL, WAS OF THE OPINION THAT 

THERE WAS PROBABLY NO RELATIONSHIP BETWEEN CLAIMANT'S WORK ACTI

VITY OF MARCH 4 AND THE SUBSEQUENT HEART ATTACK SUSTAINED ON THE 

MORNING OF" MARCH 5 • DR• GRl'.:"WOLD DID NOT DO A PHYSICAL EXAMINATION 

OF" CLAIMANT BUT HE DID REVIEW ALL OF THE EXHIBITS IN THE RECORD AND 

WAS PRESENT DURING THE HEARING• DR 0 GRISWOLDl S OPINION WAS BASED 

UPON THE FACT THAT THERE WAS A RATHER LENGTHY PERIOD OF Tl ME BE

TWEEN CLAIMANT'S WORK ACTIVITY ON MARCH 4 AND THE ONSET OF HIS SYMP

TOMS THE FOLLOWING DAY - HE FEELS THAT UNLESS THE TWO EVENTS OCCUR 

MORE CLOSELY IN TIME THAN THEY DID IN THIS PARTICULAR CASE, IT IS 

ONLY RANK SPECULATION FOR A DOCTOR TO SAY THAT THE WORK ACTIVITY 

WAS A PROBABLE CONTRIBUTING CAUSE• ON THE OTHER HAND, DR• GROSSMAN 

EXPRESSED THE OPINION THERE WAS A REASONABLE MEDICAL PROBABILITY 

THAT THE WORK ACTIVITY ON MARCH 4 COULD PRECIPITATE THE MYOCARDIAL 

INFARCTION WHICH OCCURRED THE FOLLOWING DAY 0 

THE REFEREE• AFTER FULLY CONSIDERING THE USUAL OPPOSING 

MEDICAL OPINIONS WHICH ARE EXPRESSED IN HEART CASES, FOUND THAT 

DRe GROSSMAN'S OPINION THAT THE PROCESS OF THE MYOCARDIAL INFARC

TION COMMENCED ON MARCH 4, ALTHOUGH THE INFARCT ITSELF OCCURRED 

ON MARCH, 5, WAS MORE PERSUASIVE. 

THE REFEREE CONCLUDED THAT THE UNUSUAL EVENTS OF MAY 4 AND 

MAY 5, E 0 G 0 t CLAIMANT APPEARED QUITE TIRED AND PALE, HE DID NOT 

EAT DINNER IN HIS NORMAL FASHION AND WAS UNUSUALLY RESTLESS AND 

COMPLAINED OF CHEST PAINS DURING THE NIGHT, ETC 0 , ALL TESTIFIED 

TO BY CREDIBLE WITNESSES, COULD HAVE BEEN CAUSED BY SOME FACTOR 

OR FACTORS BESIDES THE MYOCARDIAL INFARCTION - HOWEVER, RELATION

SHIP IN TIME TO THE SUBSEQUENT INFARCT AND THEIR UNUSUAL AND CUMU

LATIVE NATURE WERE BEST EXPLAINED BY ACCEPTING DR• GROSSMAN'S 

THEORY• THE REFEREE CONCLUDE �, THEREFORE• THAT THE MYOCARDIAL 

INFARCTION WAS WORK-RELATED AND COMPENSABLE. 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE WELL EXPRESSED 
FINDINGS AND CONCLUSIONS REACHED BY THE REFEREE IN AN INVOLVED 

HEART CASE• AS THE REFEREE HAS NOTED, THE PROBLEM OF HEART ATTACK 

CAUSATION IS EXTREME LY TROUBLESOME TO THE MED !CAL PROFESS ION AND 

MOST DOCTORS ADMIT THAT THERE IS A CONSIDERABLE LACK OF KNOWLEDGE 

WITH REGARD TO THIS FIELD• BOTH DR. GROSSMAN AND DR 0 GRISWOLD 

FELT THAT THERE COULD BE SOME RELATIONSHIP BETWEEN PHYSICAL EXER

TION AND HEART ATTACKS - DR 0 GRISWOLD FELT THAT THE LAPSE OF TIME 

BETWEEN THE WORK ACTIVITY AND THE ATTACK MUST BE RATHER SHORT IN 

DURATION, WHEREAS DR 0 GROSSMAN FELT THAT THE PROCESS OF MYOCAR

DIAL INFARCTION COULD COMMENCE BY WORK ACTIVITY ON A DAY PRECEDING 

THE DAY OF THE ACTUAL INFARCT• 

THE BOARD, AS WAS THE REFEREE, IS MORE PERSUADED BY DR• 

GROSSMAN'S OPINION BECAUSE OF THE CIRCUMSTANCES PRECEDING THE 

ACTUAL INFARCT• 

ORDER 

THE ORDER OF ":f"HE REFEREE.DATED JULY 7 1 1975 JS AFFIRMED. 
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On JULY 12, 1 974 CLAIMANT  AS EXAMINED BY DR, GROSSMAN, A

SPECIALIST IN DIAGNOSIS AND INTERNAL MEDICINE. BASED UPON HIS EXAMI
NATION OF CLAIMANT AND HIS REVIE OF THE MEDICAL RECORDS, DR, GROSS
MAN STATED IT  AS PROBABLE THAT THE ONSET OF CLAIMANT S ACUTE MYO
CARDIAL PROCESS OCCURRED SOMETIME IN THE AFTERNOON OF MARCH 4,
1 974 AND PROBABLY  AS PRECIPITATED BY THE PHYSICAL EXERTION.

Dr. GRIS OLD, A FORMER HEAD OF THE CARDIOLOGY DEPARTMENT OF
THE UNIVERSITY OF OREGON MEDICAL SCHOOL,  AS OF THE OPINION THAT
THERE  AS PROBABLY NO RELATIONSHIP BET EEN CLAIMANT' S  ORK ACTI
VITY OF MARCH 4 AND THE SUBSEQUENT HEART ATTACK SUSTAINED ON THE
MORNING OF MARCH 5. DR, GRIS OLD DID NOT DO A PHYSICAL EXAMINATION
OF CLAIMANT BUT HE DID REVIE ALL OF THE EXHIBITS IN THE RECORD AND
 AS PRESENT DURING THE HEARING. DR. GRIS OLD* S OPINION  AS BASED
UPON THE FACT THAT THERE  AS A RATHER LENGTHY PERIOD OF TIME BE
T EEN CLAIMANT S  ORK ACTIVITY ON MARCH 4 AND THE ONSET OF HIS SYMP
TOMS THE FOLLO ING DAY HE FEELS THAT UNLESS THE T O EVENTS OCCUR
MORE CLOSELY IN TIME THAN THEY DID IN THIS PARTICULAR CASE, IT IS
ONLY RANK SPECULATION FOR A DOCTOR TO SAY THAT THE  ORK ACTIVITY
 AS A PROBABLE CONTRIBUTING CAUSE. ON THE OTHER HAND, DR. GROSSMAN
EXPRESSED THE OPINION THERE  AS A REASONABLE MEDICAL PROBABILITY
THAT THE  ORK ACTIVITY ON MARCH 4 COULD PRECIPITATE THE MYOCARDIAL
INFARCTION  HICH OCCURRED THE FOLLO ING DAY.

Th r f r  , aft r fully consid ring th usual opposing
MEDICAL OPINIONS  HICH ARE EXPRESSED IN HEART CASES, FOUND THAT
dr. grossma ’s opi io that the process of the myocardial i farc

tion COMMENCED ON MARCH 4 , ALTHOUGH THE INFARCT ITSELF OCCURRED
ON MARCH 5,  AS MORE PERSUASIVE.

The referee concluded th t the UNUSUAL EVENTS OF MAY 4 AND

MAY 5 , E. G. , CLAIMANT APPEARED QUITE TIRED AND PALE, HE DID NOT
EAT DINNER IN HIS NORMAL FASHION AN D  AS UNUSUALLY RESTLESS AND
COMPLAINED OF CHEST PAINS DURING THE NIGHT, ETC, , ALL TESTIFIED
TO BY CREDIBLE  ITNESSES, COULD HAVE BEEN CAUSED BY SOME FACTOR
OR FACTORS BESIDES THE MYOCARDIAL INFARCTION HO EVER, RELATION
SHIP IN TIME TO THE SUBSEQUENT INFARCT AND THEIR UNUSUAL AND CUMU
LATIVE NATURE  ERE BEST EXPLAINED BY ACCEPTING DR. GROSSMAN S
THEORY. THE REFEREE CONCLUDED, THEREFORE, THAT THE MYOCARDIAL
INFARCTION  AS  ORK-RELATED AND COMPENSABLE.

The board, o de  ovo review, agrees with the well expressed

FINDINGS AND CONCLUSIONS REACHED BY THE REFEREE IN AN INVOLVED
HEART CASE. AS THE REFEREE HAS NOTED, THE PROBLEM OF HEART ATTACK
CAUSATION IS EXTREMELY TROUBLESOME TO THE MEDICAL PROFESSION AND
MOST DOCTORS ADMIT THAT THERE IS A CONSIDERABLE LACK OF KNO LEDGE
 ITH REGARD TO THIS FIELD. BOTH DR. GROSSMAN AND DR. GRIS OLD
FELT That THERE COULD BE SOME RELATIONSHIP BET EEN PHYSICAL EXER
TION AND HEART ATTACKS DR. GRIS OLD FELT THAT THE LAPSE OF TIME
BET EEN THE  ORK ACTIVITY AND THE ATTACK MUST BE RATHER SHORT IN
DURATION,  HEREAS DR, GROSSMAN FELT THAT THE PROCESS OF MYOCAR
DIAL INFARCTION COULD COMMENCE BY  ORK ACTIVITY ON A DAY PRECEDING
THE DAY OF THE ACTUAL INFARCT.

Th BOARD, AS  AS THE REFEREE, IS MORE PERSUADED BY DR.
Grossma ’s opi io because of the circumsta ces precedi g the
ACTUAL INFARCT.

ORDER
Th ord r of th r f r  dat d july 7, 1975 is affirm d.
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S COUNSEL IS.AWARDED AS A REASONABLE ATTORNEY• S 
FEE FOR HIS SERVICES IN CONNECTION, WITH Tl-:IIS Bc;>ARD .REVIEW, THE .SUM 
OF 4 00 DOLLARS, PAYABLE BY THE ~TATE ACCIDENT INf?.1:,!R~NCE FUND• . 

WCB CASE NO. 75-1631 

·WALTER ROGERS, CLAIMANT 
DYE AND OLSON, CLAIMANT• S ATTY.Se 

ROGER Re WARREN 1 DEFENSE J.1-TTYe 
REQUEST FOR REVIEW BY EMPLOYER. 

JANUARY 27, 1976 

REVIEWED BY BOARD MEMBE,RS WILSON AND MOOR·E: 

THE EMPLOYER, REQUESTS REVIEW BY.THE BOARD OF THE REFEREE I's 
ORDER WHICH AWARDED CLAIMANT AS ADDITIOr:,IAL COMPENSATION 2 5 PER 
CENT OF ALL COMPENSATION DUE HIM FOR THE·. PERIOD F.EBRUARY 13 1 1 ~75 
THROUGH MARCH 2 4 1 197 5 AND FOR THE PERIOD !\'IARCH 2 6 ,· 197 5 THRO.UGH 
APRIL 25 1 1975• . . , 

CLAIMANT SUFFERED A_ COMPENSABLE, INJURY qN !VIAY 5 1 197 4 • AN 
OPINION AND ORDER, ENTERED ON FEBRUARY 13 1 1975 1 AWARDED CLAIMANT 
ADDITIONAL·TEMPORARY TOTAL DISABILITY COMPENSATION FOR A 'SPECIFIED 
PERIOD AND ADDITIONAL COMPENSATION FOR.UNREASONAB!,-E CONDUCT ON. THE 
PART OF THE EMPLOYER AND ADDITIONAL COMPENSATION FQR PERMANENT 
PARTIAL DISABILITY• 

THE REFEREE FOUND THAT THE FIR.ST PAYMENT OF COMPE~SATION 
DIRECTED TO BE PAID WAS MADE MARCH 2 0 t 197 5 AND RECE JVED BY THE 
CL.AIMANT ON OR ABOUT MARCH 24 1 _1975e: THE REF'.EREE.ASSUMED THAT 
THE E.MPLOYER RECEIVE,D THE OPINION AND ORDER ON FEBRU~RY 24 1 ,1975 1 

AND, COUNTING :r'HE 1 4 TH OF FEBRUARY. AS THE FIRST DAV, 3 8 DAYS HAD 
ELAPSED BETWEEN THE TIME THE EMPLOYER BECAME AWARE- OF ITS OBLI
GATION AND THE. Tl.ME IT BEGAN .TO SATISFY ITe 

THE ~EFEREE F~UND THAT ALTHOUGH THERE WAS NO STATUTE SPECI
FYING W.HEN THE EMPLOYER MUST MAKE HIS FIRST PAYMENT OF COMPENSA
TION PURSUANT TO AN OPINION AND O_~DER 1 ORS 6 5 6 • 2 6 2 PROVIDED THE 
FIRST INSTALLMENT OF COMPENSATION MUST' BE PAID WITHIN 14 DAYS OF 
NOTICE OR KNOWLEDGE OF A CLAIM AND THAT THE _BOARD HAS CONSISTENTLY 
HELD THAT PAYMENTS MADE LATER THAN THE 14 TH DAV CONSTITUTE A VIO
LATION OF A CLEAR STATUT<:>RY DUTY AND IS_.-CONSIDERED UNREASONABLE• 

THE REFEREE CONC.LUDED THAT IN TH.IS CASE A. CLAIM EXISTED AND 
THE 01:'INION AND O~DER CLEARLY STATED W~AT ADDITION.AL C9MP_E;NSATION 
HAD TO BE PAID A~D WAS 1 . THEREFORE;, TO BE TREAT-~D THE SAME AS NO
TICE OR KNOWLEDG.E OF A CLAIM BY THE EMPLOYER AND THE PROVISIONS 
OF ORS 6 5 6. 2 6 2 WERE .APPLICABLE •.. HE FURTHER' CONCLUDE!:;> THAT, THERE 
BEING NOTHING IN. THE RECORD. ·To INDICATE WHY THE FIRST ~.AYME NT WAS 
MADE 3 8 DAYS AFTER THE OPINION AND ORDER 1 SUCH DELAY MUST BE 
TREATED AS UNREASONABLE AND HE ASSESSED A PENALTY. EQUAL TO 2 5 PER 
CENT OF THE COMPENSATION DUE CLAIMANT AS OF MARCH 2 4 1 1975 1 THE 
DATE HE RECEIVED HIS c9py OF THE _OP.INION AN_D ORDER• 

ON MARCH 5 ·• ·· t 9 7 s THE CLAIM 'wAs REOPENED AND. THE ,C.!-AIMANT 
SO NOTIFIED BY A LETTER DATED MARCH 25 1 1975• THE REFEREE FOUND 
THAT CLAIMANT WAS ENTITLED TO AN~. WAS PAID TEMPORARY TOTAL DIS
ABILITY COMPENSATION FROM MARCH 5 1 19 75 AND RECEIVED HIS FIRST 

CHECK FOR SUCH COMPENS~TION ON OR ABOUT MARCH 2 6 1 _ .. 1975 • THE 
REFEREE FOUND THAT THE FIRST NOTICE THE EMPLOYER HAD OF THE CLAIM 
FOR REOPENING WAS RE<;:EIVED MARCH 14 1 I 9 7 5 AND THE FIRST INSTALLMENT 
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-Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION,  ITH THIS BOARD REVIE , THE SUM
OF 4 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

WCB CASE NO. 75-1631 JANUARY 27, 1976

WALTER ROGERS, CLAIMANT
DYE AND OLSON, CLAIMANT'S ATTYS,
ROGER R.  ARREN, DEFENSE ATTY.
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The EMPLOYER, REQUESTS REVIE BY THE BOARD OF THE REFEREE'S
ORDER  HICH A ARDED CLAIMANT AS ADDITIONAL COMPENSATION 2 5 PER
CENT OF ALL COMPENSATION DUE HIM FOR THE PERIOD FEBRUARY 13, 1975
THROUGH MARCH 2 4 , 1 9 75 AND FOR THE PERIOD MARCH 2 6 , 1 9 75 THROUGH
APRIL 25,1975.

Claima t suffered a compe sable i jury o mays, 1 974 . a 
OPINION AND ORDER, ENTERED ON FEBRUARY 1 3 , 1 975 , A ARDED CLAIMANT
ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSATION FOR A SPECIFIED
PERIOD AND ADDITIONAL COMPENSATION FOR UNREASONABLE CONDUCT ON THE
PART OF THE EMPLOYER AND ADDITIONAL COMPENSATION FOR PERMANENT
PARTIAL DISABILITY.

The referee fou d that the first payme t of compe satio 
DIRECTED TO BE PAID  AS MADE MARCH 2 0 , 1 975 AND RECEIVED BY THE
CLAIMANT ON OR ABOUT MARCH 24 , 1 9 7 5 . THE REFEREE ASSUMED THAT
THE EMPLOYER RECEIVED THE OPINION AND ORDER ON FEBRUARY 2 4 , 1 975 ,
AND, COUNTING THE 1 4 TH OF FEBRUARY AS THE FIRST DAY, 3 8 DAYS HAD
ELAPSED BET EEN THE TIME THE EMPLOYER BECAME A ARE OF ITS OBLI
GATION AND THE. TIME IT BEGAN TO SATISFY IT.

THE REFEREE FOUND THAT ALTHOUGH THERE  AS NO STATUTE SPECI
FYING  HEN THE EMPLOYER MUST MAKE HIS FIRST PAYMENT OF COMPENSA
TION PURSUANT TO AN OPINION AND ORDER, ORS 6 5 6.2 6 2 PROVIDED THE
FIRST INSTALLMENT OF COMPENSATION MUST BE PAID  ITHIN 14 DAYS OF
NOTICE OR KNO LEDGE OF A CLAIM AND THAT THE BOARD HAS CONSISTENTLY
HELD THAT PAYMENTS MADE LATER THAN THE 1 4 TH DAY CONSTITUTE A VIO
LATION OF A CLEAR STATUTORY DUTY AND IS CONSIDERED UNREASONABLE.

The referee co cluded that i this case a claim existed a d
THE OPINION AND ORDER CLEARLY STATED  HAT ADDITIONAL COMPENSATION
HAD TO BE PAID AND  AS,. THEREFORE, TO BE TREATED THE SAME AS NO
TICE OR KNO LEDGE OF A CLAIM BY THE EMPLOYER AND THE PROVISIONS
OF ORS 6 56.2 62  ERE APPLICABLE.. HE FURTHER CONCLUDED THAT, THERE
BEING NOTHING IN THE RECORD TO INDICATE  HY THE FIRST PAYMENT  AS
MADE 3 8 DAYS AFTER THE OPINION AND ORDER, SUCH DELAY MUST BE
TREATED AS UNREASONABLE AND HE ASSESSED A PENALTY EQUAL TO 2 5 PER
CENT OF THE COMPENSATION DUE CLAIMANT AS OF MARCH 2 4 , 1 975 , THE
DATE HE RECEIVED HIS COPY OF THE OPINION AND ORDER.

On MARCH 5 , 1 9 75 THE CLAIM  AS REOPENED AND THE CLAIMANT
SO NOTIFIED BY A LETTER DATED MARCH 2 5 , 1 97 5 . THE REFEREE FOUND
THAT CLAIMANT  AS ENTITLED TO AND  AS PAID TEMPORARY TOTAL DIS
ABILITY COMPENSATION FROM MARCH 5 , 1 9 75 AND RECEIVED HIS FIRST
CHECK FOR SUCH COMPENSATION ON OR ABOUT MARCH 2 6 , 1 9 75 . THE
REFEREE FOUND THAT THE FIRST NOTICE THE EMPLOYER HAD OF THE CLAIM
FOR REOPENING  AS RECEIVED MARCH 1 4 , 1 9 7 5 AND THE FIRST INSTALLMENT
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OF COMPENSATION PAID TO CLAIMANT ON OR ABOUT MARCH 2 6 t 1 9 7 5 ANO 
WAS, THEREFORE, TIMELY. THIS PAYMENT WAS FOR THE PERIOD MARCH 6 t 

THROUGH MARCH 1 9 1 1 9 7 5 • ~- .. ,. 

THE NEXT PAYMENT OF TEM.PORARY TOTAL DISABILITY COMPENSATION 

WAS DUE WITHIN TWO WEEKS• NO LATER THAN APRIL 8 - HOWEVER, IT WAS 

NOT RECEIVED UNTIL APRIL 25 AND THIS PAYMENT WAS FOR THE PERIOD 

MARCH 20 THROUGH APRIL 16 1 1975 0 THE REFEREE FOUND THIS WAS A 

VIOLATION OF STATUTORY DUTY AND THERE WAS NO EVIDENCE OFFERED BY 

THE EMPLOYER TO JUSTIFY THE DELAY0 HE CO.NCLUDED THAT AN ASSESS-,. 

MENT OF PENALTY EQUAL TO 2 5 PER CENT OF THE COMPENSATION DUE CLAIM

ANT FROM MARCH 26 t 1 975 TO APRIL 25 1 1975 WAS PROPER. 

AFTER THE CHECK CLAIMANT RECEIVED -ON APRIL 2 5 •. 1975 1 HE CON

TINUED TO RECEIVE HIS CHECKS AT REGULAR 2 -WEEK INTERVALS - HOWEVER, 

CLAIMANT CONTENDS THAT EACH CHECK PAID HIM ONLY UP TO THE WEEK 

PRIOR TO THE DATE OF THE CHECK AND THAT HE SHOULD BE PAID CURRENTLY 

WITH EACH CHECK0 

THE REFEREE CONCLUDED THAT ORS 6 5 6 • 2 6 2 ( 4) 1 WHICH PROV I DES 

THAT COMPENSATION SHALL BE PAID WITHIN 14 DAYS, DOES NOT SPECIFY 

THAT ALL COMPENSATION WHICH MAY BE OW ING CLAIMANT ON THE 1 4 TH 

DAY BE PAID 0 FOLLOWING BULLETIN 2 7 OF THE WORKMEN'S COMPENSATION 

BOARD, WHICH PROVIDES GUIDELINES FOR PAYMENT OF COMPENSATION ON 

OR BEFORE THE 1 4 TH DAY, THE REFEREE FURTHER CONCLUDED THAT THE 

EMPLOYER HAD ACTED PURSUANT TO THE STATUTE AND IN CONFORMITY WITH 

THE POLICY DIRECTIVES OF THE BOARD IN INITIALLY WITHHOLDING ONE 

WEEK'S TEMPORARY TOTAL DISABILITY COMPENSATION AND CONTINUING TO 

WITHHOLD THAT ONE WEEK'S COMPENSATION• 

WITH RESPECT TO PAYMENT OF ATTORNEY'S FEES, THE REFEREE 

FOUND THAT CLAIMANT WAS ENTITLED TO HAVE HIS ATTORNEY PAID A REA

SONABLE FEE BY THE EMPLOYER• THE DELAY IN PAYMENT OF COMPENSA

TION ORDERED BY THE OPINION AND ORDER WAS OF SUCH A LENGTH OF Tl ME 

AS TO BE BEYOND MERE DELAY, IT MUST BE CONSTRUED AS RESISTANCE, 

THEREFORE I THE PROVISIONS OF ORS 6 5 6 • 3 8 2 ( 1) ARE APPLICABLE, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE Fl NDINGS AND CON

CLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 15 1 1975 IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICE IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 

OF 3 00 DOLLARS, PAYABLE BY THE EMPLOYER• 

WCB CASE NO. 75-492 JANUARY 27, 1976 

VERN HAUGEN, CLAIMANT 

AND IN THE MATTER OF THE COMPLYING 
STATUS OF FANTASY FOODS, INC 0 1 EMPLOYER 

DEPT• OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE' s ORDER 

WHICH AFFIRMED THE DENIAL OF HIS CLAIM BY THE STATE ACCIDENT INSUR

ANCE FUND ON DECEMBER 6, 1 974 • 
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OF COMPENSATION PAID TO CLAIMANT ON OR ABOUT MARCH 26, 1 9 75 AND
 AS, THEREFORE, TIMELY, THIS PAYMENT  AS FOR THE PERIOD MARCH 6,
THROUGH MARCH 1 9 , 1 9 75 . 'V

The NEXT PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION
 AS DUE  ITHIN T O  EEKS, NO LATER THAN APRIL 8 HO EVER, IT  AS
NOT RECEIVED UNTIL APRIL 25 AND THIS PAYMENT  AS FOR THE PERIOD
MARCH 20 THROUGH APRIL 1 6 , 1 975 . THE REFEREE FOUND THIS  AS A
VIOLATION OF STATUTORY DUTY AND THERE  AS NO EVIDENCE OFFERED BY
THE EMPLOYER TO JUSTIFY THE DELAY. HE CONCLUDED THAT AN ASSESS
MENT OF PENALTY EQUAL TO 2 5 PER CENT OF THE COMPENSATION DUE CLAIM
ANT FROM MARCH 2 6 , 1 975 TO APRIL 25, 1975  AS PROPE R.

After the check claima t received o april 25, .1975, he co 

tinued TO RECEIVE HIS CHECKS AT REGULAR 2 - EEK INTERVALS HO EVER
CLAIMANT CONTENDS THAT EACH CHECK PAID HIM ONLY UP TO THE  EEK
PRIOR TO THE DATE OF THE CHECK AND THAT HE SHOULD BE PAID CURRENTLY
 ITH EACH CHECK.

The REFEREE CONCLUDED THAT ORS 6 5 6.2 6 2 ( 4 ) ,  HICH PROVIDES

THAT COMPENSATION SHALL BE PAID  ITHIN 14 DAYS, DOES NOT SPECIFY
THAT ALL COMPENSATION  HICH MAY BE O ING CLAIMANT ON THE 1 4 TH
DAY BE PAID. FOLLO ING BULLETIN 2 7 OF THE  ORKMEN S COMPENSATION
BOARD,  HICH PROVIDES GUIDELINES FOR PAYMENT OF COMPENSATION ON
OR BEFORE THE 1 4 TH DAY, THE REFEREE FURTHER CONCLUDED THAT THE
EMPLOYER HAD ACTED PURSUANT TO THE STATUTE AND IN CONFORMITY  ITH
THE POLICY DIRECTIVES OF THE BOARD IN INITIALLY  ITHHOLDING ONE
 EEK S TEMPORARY TOTAL DISABILITY COMPENSATION AND CONTINUING TO
 ITHHOLD THAT ONE  EEK S COMPENSATION.

With r sp ct to paym nt of attorn y’s f  s, th r f r  
FOUND THAT CLAIMANT  AS ENTITLED TO HAVE HIS ATTORNEY PAID A REA
SONABLE FEE BY THE EMPLOYER. THE DELAY IN PAYMENT OF COMPENSA
TION ORDERED BY THE OPINION AND ORDER  AS OF SUCH A LENGTH OF Tl ME
AS TO BE BEYOND MERE DELAY, IT MUST BE CONSTRUED AS RESISTANCE,
THEREFORE, THE PROVISIONS OF ORS 6 5 6 . 3 82 ( 1 ) ARE APPLICABLE.

The BOARD, ON DE NOVO REVIE , AFFIRMS THE FINDINGS AND CON
CLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated august 15 , 1975 is affirmed.

Claima t’s cou sel is awarded as a reaso able attor ey’s
FEE FOR HIS SERVICE IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 3 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-492 J ANUARY 27, 1 976

VERN HAUGEN, CLAIMANT
AND IN THE MATTER OF THE COMPLYING
STATUS OF FANTASY FOODS, INC. , EMPLOYER

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee's order

 HICH AFFIRMED THE DENIAL OF HIS CLAIM BY THE STATE ACCIDENT INSUR
ANCE FUND ON DECEMBER 6 , 1 974 .
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THE HEARING THE EMPLOYER. FANTASY ·Fooos. INC .... AP.PEALE·� 
FROM A PROPOSED AND FINAL ORDER NO• 2 S 3 0-A OF THE e·o'ARD DECLAR,ING 
IT TO BE A NONCOMPLYING EMPLOYER AS DEFINED BY THE WORKMEN 1 '·S COM
PENSATION LAW 9 DURING THE PERIOD FROM SEPTEMBER IS• 1974 TO NOVEM
BER 12 • 1974 AND THE CLAIMANT REQUESTED A HEA'RING ON THE.1 DENIAL OF 
HIS CLAIM BY THE FUND• ,: '· 

THE PRESIDENT oF FANTASY FOODS, INC., MRs. MCGAW.• HAD-·D1s
cussED WITH CLAIMANT, WHO WAS ENGAGED IN DOOR TO DOOR SALES'• .THE 
POSSIBILITY OF CLAIMANT ASSISTING IN AN ENTERPRISE WHICH INCLUDED 
THE PREPARATION AND SELLING OF. HOT LUNCHES AT VAR.IOUS JOBSITESe BY 
SEPTEMBER IS• 1974 THEY HAD ENTERED INTO AN ASSOCIATION TO CARRY 
OUT THE PROPOSED ENTERPRISE WHICH ALSO INCLUDED RUNNING KITCHEN 
FACILITIES AT FIRST ONE AND THEN ANOTHER BAR 9 SO THAT THE.BAR COULD 
COMPLY WITH OLCC FOOD SERVICE REQUIREMENTS• WHEN MRS• MCGAW WAS 
READY SHE ADVISED CLAIMANT BY PHONE AND HE' SAID THAT HE WOULD HELP 

HER• 

INITIALLY, CLAIMANT WORKED SELLING HOT LUNCHES AT A JOBSITE 
ON SWAN ISLAND AS DID MRS• MCGAW• CLAIMANT ALSO WORKED IN THE 
RESTAURANT PART OF THE T BART, THE FIRST LOCATION FR.OM WHICH MRS• 
MCGAW OPERATED• · ULTIMATELY 9 MRSe MCGAW TRANSFERRED TO A DIFFERENT 
BAR CALLED THE CASTAWAYS• WHILE OPERATING AT THE. FIRST BAR THE 
CLAIMANT HAD LONG WORK HOURS BUT AFTER THE MOVE TO THE SECOND 
BAR 1 HIS HOURS WERE SHORTER AND FINALLY CLAIMANT QUIT COMiNG TO 
WORK ·oN OR ABOUT OCTOBER IS• I 9 7 4 • · 

t 

CLAIMANT CLAIMS MRS• MCGAW SAID·HIS PRESENCE WAS NO LONGER 
DESIRED, HOWEVER, MRS• MCGAW DENIES THIS, CONTENDING THAT SHE 
ASKED CLAIMANT TO ACCOUNT FOR CERTAIN MONIES HE HAD RECEIVED FROM 
THE ·SALE OF HOT LUNCHES AND HE DID NOT MAKE AN ACCOUNTING TO HER 
AND FINAL.LY QUIT SHOWING UP FOR WORK~· 

EARLY IN OCTOBER I 9 7 4 CLAIMANT WAS TR,EATED FOR COMPLAINTS 
OF ABDOMINAL PAIN AND WAS SEEN ·oN OCTOBER 2 S • fg 7 4 BY A .PSYCH IA
TRIST WHO DIAGNOSED A MANIC-DEPRESSIVE TYPE ILLNESS AND CONCLUDED 
CLAIMANT' s DIFFICULTIES WERE CONTRIBUTED TO av CLAIMANT' s FAMILY 
PROBLEMS, TRYING TO KEEP PREVIOUS PART TiME BUSINESSES GOING AND 
A DESIRE TO KEEP WHAT WAS A PROMISING CATERING-TYPE SERVICE .GOING• 
CLAIMANT FILED A CLAIM FOR AN IND.US.TRIAL INJURY ON OCTOBER 2 3 • t 9 7 4 
WHICH WAS DENIED ON DECEMBER.6, 19 7·4 BY.THE FUND• 

THE REFEREE FOUND THit.T THE EVIDENCE DiD NOT SHOW TH~T A DIS
TRIBUTORSHIP WAS CONTEMPLATED FOR CLAIMANT BY BOTH PARTIES -
CLAIMANT DID .RE.CEIVE COMPE:NSATION FROM THE E·MPLOVER. FOR .HIS SER-. . . 

VICES IN THE· FORM OF FOOD EATEN ON THE PREMISES AND LEFT OVER LUNCHES 
TAKEN HOME TO HIS FAMILY• IT WAS POSSIBLE THAT CLAIMANT SPENT SOME 
OF HIS OWN MONEY ON BEHALF OF THE EMPLOYER'S ENTERPRISE AND ALSO 
QUITE POSSIBLE HE KEPT MONIES RECEIVED FROM SALES OF HOT LUNCHES 
WITHOUT ACC.OUNTING TO THE EMPLOYER _FOR THE SAME• . THE REFEREE 
FOUND·THAT CLAIMANT· WAS NEITHER AN OFFICER NOR A .. SHAREHOLDER OF 
THE EMPLOYER NOR WAS HE A PARTNER - HE HAD NO RIGHT TO INTERFERE 
WITH THE WORKINGS OF THE EMPLOYER PER SE I HOWEVER HE DID OR .. AT-, 
TEMPTED TO DO SO• THE REFEREE FOUND CLAIMANT TO BE A NERVOUS, 
EXCITABLE AND TALKATIV~ PERSON WHO HAD BEEN ACCUSTOMED TO WORKING 
IN THE PAST WITHOUT SUPERVISION• 

THE REFEREE CONCLUDED THAT ALTHOUGH MRS. MCG'AW (THE 'EM
PLOYER) INTENDED TO HIRE CLAIMANT AS AN INDEPENDENT DIS1"RIBUTOR 9 

HIS I EXTRA' SERVICES SUCH AS WORKIN.G AT THE .T BAR T RESTAURANT 

WERE SUBJECT TO THE EM'PLOVER 1 S RIGHT TO CONTROL• THE EMPLOYER 
WAS OBLIGATED BV 'AN AGREEMENT TO OPERATE. THE RESTAURANT AT THE 
T BAR T AND WAS AWARE. OF CLAIMANT'S I EXTRA 1 ACTIVITIES BUT DID' 
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At the he ring the employer, f nt sy POODS, inc.,  ppe led
FROM A PROPOSED AND FINAL ORDER NO, 2 5 3 0 -A OF THE BOARD DECLARING
IT TO BE A NONCOMPLYING EMPLOYER AS DEFINED BY THE  ORKMEN* S COM
PENSATION LA , DURING THE PERIOD FROM SEPTEMBER 1 5 , 1 974 TO NOVEM
BER 1 2 , 1 9 74 AND THE CLAIMANT REQUESTED A HEARING ON THE;DENIAL OF
HIS CLAIM BY THE FUND, . 1

The preside t of fa tasy foods, i c, , mrs. mcgaw, had dis

CUSSED  ITH CLAIMANT,  HO  AS ENGAGED IN DOOR TO DOOR SALES, THE
POSSIBILITY OF CLAIMANT ASSISTING IN AN ENTERPRISE  HICH INCLUDED
THE PREPARATION AND SELLING OF HOT LUNCHES AT VARIOUS JOBSITES, BY
SEPTEMBER 1 5 , 1 974 THEY HAD ENTERED INTO AN ASSOCIATION TO CARRY
OUT THE PROPOSED ENTERPRISE  HICH ALSO INCLUDED RUNNING KITCHEN
FACILITIES AT FIRST ONE AND THEN ANOTHER BAR, SO THAT THE BAR COULD
COMPLY  ITH OLCC FOOD SERVICE REQUIREMENTS,  HEN MRS, MCGA  AS
READY SHE ADVISED CLAIMANT BY PHONE AND HE SAID THAT HE  OULD HELP
HER,

I itially, claima t worked selli g hot lu ches at a jobsite
ON S AN ISLAND AS DID MRS, MCGA , CLAIMANT ALSO  ORKED IN THE
RESTAURANT PART OF THE T BAR T, THE FIRST LOCATION FROM  HICH MRS,
MCGA OPERATED, ULTIMATELY, MRS, MCGA TRANSFERRED TO A DIFFERENT
BAR CALLED THE CASTA AYS,  HILE OPERATING AT THE FIRST BAR THE
CLAIMANT HAD LONG  ORK HOURS BUT AFTER THE MOVE TO THE SECOND
BAR, HIS HOURS  ERE SHORTER AND FINALLY CLAIMANT QUIT COMING TO
 ORK ON OR ABOUT OCTOBER 1 5 , 1 9 74 ,

Claima t claims mrs, mcgaw said his prese ce was  o lo ger

DESIRED, HO EVER, MRS, MCGA DENIES THIS, CONTENDING THAT SHE
ASKED CLAIMANT TO ACCOUNT FOR CERTAIN MONIES HE HAD RECEIVED FROM
THE SALE OF HOT LUNCHES AND HE DID NOT MAKE AN ACCOUNTING TO HER
AND FINALLY QUIT SHO ING UP FOR  ORK;

Early i October 1974 claima t was treated for complai ts
OF ABDOMINAL PAIN AND  AS SEEN ON OCTOBER 2 5 , 1 974 BY A PSYCHIA
TRIST  HO DIAGNOSED A MANIC-DEPRESSIVE TYPE ILLNESS AND CONCLUDED
CLAIMANT'S DIFFICULTIES  ERE CONTRIBUTED TO BY CLAIMANT'S FAMILY
PROBLEMS, TRYING TO KEEP PREVIOUS PART TIME BUSINESSES GOING AND
A DESIRE TO KEEP  HAT  AS A PROMISING CATERING-TYPE SERVICE GOING.
CLAIMANT FILED A CLAIM FOR AN INDUSTRIAL INJURY ON OCTOBER 23 , 1 9 74
 HICH  AS DENIED ON DECEMBER 6 , 1 9 74 BY THE FUND,

The referee fou d that the evide ce did  ot show that a DIS
TRIBUTORSHIP  AS CONTEMPLATED FOR CLAIMANT BY BOTH PARTIES
CLAIMANT DID RECEIVE COMPENSATION FROM THE EMPLOYER FOR HIS SER
VICES IN THE FORM OF FOOD EATEN ON THE PREMISES AND LEFT OVER LUNCHES
TAKEN HOME TO HIS FAMILY, IT  AS POSSIBLE THAT CLAIMANT SPENT SOME
OF HIS O N MONEY ON BEHALF OF THE EMPLOYER'S ENTERPRISE AND ALSO
QUITE POSSIBLE HE KEPT MONIES RECEIVED FROM SALES OF HOT LUNCHES
 ITHOUT ACCOUNTING TO THE EMPLOYER FOR THE SAME, THE REFEREE
FOUND THAT CLAIMANT  AS NEITHER AN OFFICER NOR A SHAREHOLDER OF
THE EMPLOYER NOR  AS HE A PARTNER HE HAD NO RIGHT TO INTERFERE
 ITH THE  ORKINGS OF THE EMPLOYER PER SE , HO EVER HE DID OR AT
TEMPTED TO DO SO, THE REFEREE FOUND CLAIMANT TO BE A NERVOUS,
EXCITABLE AND TALKATIVE PERSON  HO HAD BEEN ACCUSTOMED TO  ORKING
IN THE PAST  ITHOUT SUPERVISION,

The referee co cluded that although mrs, mcgaw (the em
ployer) INTENDED TO HIRE CLAIMANT AS AN INDEPENDENT DISTRIBUTOR,
HIS 'EXTRA* SERVICES SUCH AS  ORKING AT THE T BAR T RESTAURANT
 ERE SUBJECT TO THE EMPLOYER'S RIGHT TO CONTROL, THE EMPLOYER
 AS OBLIGATED BY AN AGREEMENT TO OPERATE THE RESTAURANT AT THE
T BAR T AND  AS A ARE OF CLAIMANT'S 'EXTRA* ACTIVITIES BUT DID
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NOTHING TO PREVENT THEM• BECAUSE OF THE FAILURE OF THE EMPLOYER 
TO PREVENT CLAIMANT FROM OES.IST,11':1(3 FROM ALL AC'TIVITIES INCONSISTENT 
WITH HIS BEING AN INDEPENDENT D',isi-'1;flsi.JTOR, Tl-IE REFEREE CONCLUDED' 
THAT CLAIMANT BECAME AN EMPLOYE DU,RING THE PERIOD IN QUESTION• 

, CLAIMANT' s CLAIM wi..s DENIED ON DECEMBER 6, 1974 AN � ,His' 
REQUEST FOR HEARING WAS INITIALLY SENT TO THE FUND ON DE,CEMBER 31 
19?4 (ALTHOUGH IT WAS NOT RECEIVED BY THE FUND UNTIL JANUARY,&,, 
1975). CLAIMANT SENT ANOTHER REQUEST FOR HEARING TO THE,BOARD 
WHICH WAS RECEIVED ON FEBRUARY 6 1 1975 1 62 DAYS AFTER TH'E CLAIM 
HAD BEEN OENIEDe 

THE REFEREE CONCLUDED THAT THE CLAIMANT BELIEV,ED HE WAS 
MAKING A PROPER FILING WHEN HE, FILED THE REQUEST FOR HEARING WITH 
THE FUN0 1 ANO TAKING INTO CONSIDERATION THE CLAIMANT'S EMOTIONAL 
PROBLEMS AT THE TIME, THE REFEREE FURTHER CONGLUDED THAT CLAIM
ANT HAD SHOWN GOOD CAUSE. FOR THE LATE REQUEST AS PROVIDED BY ORS 
6 5 6 • 3 1 9 ( 2 ) ( A) ( B) • . 

THE REFEREE FOUND THAT THE RELATIONSHIP BETWEEN CLAIMANT'S 
EMPLOYMENT ANO HIS EMOTIONAL PROBLEMS WAS QUESTIONABLE.\., CLAIM
ANT CLAIMED HE 'WAS FIRED BY THE EMPLOYER• THE 'REFEREE FOUND THAT 
IF THIS WAS so,· THEN CLAIMANT WAS FiRED BECAUSE OF HIS CONDUCT DUE 
UNDOUBTEDLY TO PERSONALITY AND EMOTIONAL PROBLEMS WHICH HAD BEEN 
PRESENT AT THAT TIME• 

THE RCFEREE CONCLUDED THAT THE ACTIVITY REQUIRED BY CLAIMANT 
IN HIS JOB WAS NOT SUCH THAT COULD HAVE RESULTED IN ANY EMOTIONAL 
PROBLEMS AND FURTHER CONCLUDED THAT HIS PRESENT DISABILITY INSOFAR 
AS IT RELATED TO HIS JOB WAS DUE ,TO CLAIMANT'S REACTION TO HAVING 
BEEN 'FIRE0 1 1 THEREFORE, IT 010 NOT ARISE OUT OF AND IN THE COURSE 
OF HIS EMPLOYMENT• · 

THE REFEREE AFFIRMED THE PR0P0_SED AND FINAL ORDER, NO•. 2 5 3 0 -A• 

THE BOAR0 1 ON OE NOVO REVIEW, AFFIRMS AND ADOPTS THE F'IND
··1NGS1 CONCLUSIONS AND AFFIRMATION o'F' THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 3 1 1 197 5 IS AFFIRMED., 

_ WCB CASE NO~ 75-619 

WANDA SUE STINSON, CLAIMANT 
OAVID R. VANDENBERG, CLAIMANT'S ATTY• 
DEPT 0 OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

JANUARY 27, 19,76 

REVIEWED BY BOARD MEMBERS WILSON,ANO MOORE• 

THE STATE ACCl~ENT INSURANCE FUND REQUE,STS REVIEW BY .THE 
BOARD OF THE REFEREE' 5 ORDER WHICH DISAPPROVED ITS DENIAL OF, 
JANUARY 22, 1975 AND REMANDED CLAIMANT'S CLAIM TO IT FOR PAYMENT 
OF TEMPORARY TOTAL DISABILITY COMPENSATION AND OTHER BENEFITS 
PROVIDED BY LAW FROM AND AFTER THE LAST PAYMENT OF TEMPORARY 
TOTAL DISABILITY COMPENSATION UNTIL CLAIM IS AGAIN CLOSED PURSUANT 
TO ORS,656e268e THE REFEREE FUR'T!"IER ASSESSED THE FUND A PENALTY 
AMOUNTING. TO 2 5 PER CENT OF THE TEMPORARY TOTAL ~ISABILITY COM-. 
PENSATION PAYABLE FROM THE LAST DATE OF PAYMENT OF SUCH COMPENSA
TION UNTIL THE DATE OF THE REFEREE'S ORDER AND NULLIFIED THE 

-9 5 -

NOTHING TO PREVENT THEM. BECAUSE OF THE FAILURE OF THE EMPLOYER
TO PREVENT CLAIMANT FROM DESISTING FROM ALL ACTIVITIES INCONSISTENT
 ITH HIS BEING AN INDEPENDENT DISTR IBUTOR, THE REFEREE CONCLUDED
THAT CLAIMANT BECAME AN EMPLOYE DURING THE PERIOD IN QUESTION.

Cl im nt* s cl im w s denied on December 6 , 1974  nd his

REQUEST FOR HEARING  AS INITIALLY SENT TO THE FUND ON DECEMBER 3 1 ,
1 9 74 (ALTHOUGH IT  AS NOT RECEIVED BY THE FUND UNTIL JANUARY 8 ,
1 97 5 ). CLAIMANT SENT ANOTHER REQUEST FOR HEARING TO THE BOARD
 HICH  AS RECEIVED ON FEBRUARY 6 , 1 975 , 6 2 DAYS AFTER THE C LAI M
HAD BEEN DENIED,

Th r f r  conclud d that th claimant b li v d h was
MAKING A PROPER FILING  HEN HE FILED THE REQUEST FOR HEARING  ITH
THE FUND, AND TAKING INTO CONSIDE FIATI ON THE CLAIMANT'S EMOTIONAL
PROBLEMS AT THE TIME, THE REFEREE FURTHER CONCLUDED THAT CLAIM
ANT HAD SHO N GOOD CAUSE FOR THE LATE REQUEST AS PROVIDED BY ORS
656.319(2) (A) (B).

The referee fou d that the relatio ship betwee claima t s

EMPLOYMENT AND HIS EMOTIONAL PROBLEMS  AS QUESTIONABLE. CLAIM
ANT CLAIMED HE  AS FIRED BY THE EMPLOYER, THE REFEREE FOUND THAT
IF THIS  AS SO, THEN CLAIMANT  AS FiRED BECAUSE OF HIS CONDUCT DUE
UNDOUBTEDLY TO PERSONALITY AND EMOTIONAL PROBLEMS  HICH HAD BEEN
PRESENT AT THAT TIME.

The referee co cluded that the activity required by claima t

IN HIS JOB  AS NOT SUCH THAT COULD HAVE RESULTED IN ANY EMOTIONAL
PROBLEMS AND FURTHER CONCLUDED THAT HIS PRESENT DISABILITY INSOFAR
AS IT RELATED TO HIS JOB  AS DUE TO CLAIMANT'S REACTION TO HAVING
BEEN 'FIRED1, THEREFORE, IT DID NOT ARISE OUT OF AND IN THE COURSE
OF HIS EMPLOYMENT.

Th r f r  affirm d th propos d and final ord r no. 2530-A.
Th BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE FIND

INGS, CONCLUSIONS AND AFFIRMATION OF THE REFEREE.

ORDER
Th ORDER OF THE REFEREE DATED JULY 3 1 , 1 97 5 IS AFFIRMED,

WCB CASE NO. 75-619 JANUARY 27, 1976

WANDA SUE STINSON, CLAIMANT
DAVID R. VANDENBERG, CLAIMANT* S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

R vi w d by board m mb rs wilson and moor .
Th stat accid nt insuranc fund r qu sts r vi w by th 

BOARD OF THE REFEREE'S ORDER  HICH DISAPPROVED ITS DENIAL OF
JANUARY 22 , 1 9 7 5 AND REMANDED CLAIMANT1 S CLAIM TO IT FOR PAYMENT
OF TEMPORARY TOTAL DISABILITY COMPENSATION AND OTHER BENEFITS
PROVIDED BY LA FROM AND AFTER THE LAST PAYMENT OF TEMPORARY
TOTAL DISABILITY COMPENSATION UNTIL CLAIM IS AGAIN CLOSED PURSUANT
TO ORS 6 56.2 68. THE REFEREE FURTHER ASSESSED THE FUND A PENALTY
AMOUNTING TO 2 5 PER CENT OF THE TEMPORARY TOTAL DISABILITY COM
PENSATION PAYABLE FROM THE LAST DATE OF PAYMENT OF SUCH COMPENSA
TION UNTIL THE DATE OF THE REFEREE'S ORDER AND NULLIFIED THE

-9 5-
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ORDER MAILED DECEMBER 11 t 197,4 ON THE BASIS OF A 
PREMATURE CLOSING, STATING CLAIMANT'S AGGRAVATION RIGHTS ARE TO 

DATE FROM THE DATE OF A PROPER CLOSURE UNDER ORS 656.2_68• 

CLAIMANT, THEN A 29 YEAR OLD HOUSEKEEPING AIDE, FILED A CLAIM 
INDICATING THAT ON SEPTEMBER 6, 1974 SHE FELT A PULL IN HER LOWER 

BACK WHILE VACUUMING-WITH A COMMERCIAL VACUUM CLEANER. THIS CLAIM 

WAS CONFIRMED BY THE TESTl"MONY OF !"- FELLOW EMPLOYEE• -. ON SEPTEMBER 
1 6, 197 4 AN X-RAY REPORT INDICATED DEGENERATIVE DISC DISEASE AT L4 -5 • 

THE INITIAL DIAGNOSIS WAS ACUT_E LUMBOSA~RAL SPRAIN AND,~,TRAINe 

0N OCTO~ER 7 • 1974 CLAIMANT UNDERWENT SUR.GERY FOR TH_E REPAIR 

OF A CYSTOURETHROCELE FOLLOWED BY A TOTAL ABDOMINAL HYSTERECTOMY 

AND BILATERAL-OOPHORECT0MY W 1TH LYSIS OF ADHESIONS. ON OCTOBER 3 0, 
t 974 DR• HAWKINS WHO MADE THE FIRST DIAGNOSIS (?F THE LUMBOSACRAL 
SPRAIN AND STRAIN, REPORTED THAT CLAIMANT WAS .MEDICALLY STATION

ARY AS OF OCTOBER 4,. 197 4 AND THAT SHE WOULD SUFFER NO PERMANENT 
IMPAIRMENT FROM THE BACK INJURY• A DETERMINATION ORDER WAS MAILED 

- DECEMBER 1 t • 1 974 WHEREBY CLAIMANT WAS AWARDED NO PERMANENT 

DISABILITY. 

0N DECEMBER t 9 • t 9 7 4 DRe WILSON, AN ORTHOPEDIC SURG~ON, 
ADMITTED CLAIMANT TO THE HOSPITAL FOR TRA.CTION, PHYSICAL THERAPY 

AND BED REST. HE FELT THAT HER PRESENT COMPLAINTS OF PAll':I AND DIS

COMFORT IN THE LOW BACK AREA WERE DEFINITELY CONNECTED WITH HER 
SEPTEMBER 6 • 1974 INCIDENT AND RECOMMENDED THE CLAIM BE REOPENED 

FOR TREATMENT• 

ON JANUARY t 7, t 975· A LAMINECTOMY, DECOMPRESSION ANp TWO
LEVEL SPINAL FUSIONS WERE PERFORMED• THE FU~D.REFUSED Tq._.REOPEN 
BY _A LETTER OF DENIAL DATED JANUARY 2 2 • 197 5 WHICH STATED THAT ITS 

MEDICAL STAFF FELT THE BACK PAIN CLAIMANT HAD ON SEPTEMBER!>, 1974 
MIGHT HAVE BE.EN BROUGHT ABOUT BY THE CONDITION WHICH NECESSITATED 
THE NEED FOR HER HYSTERECTOMY AND THA.T HER CURRE.NT BACK CON.DITION 

WAS MORE LIKELY DUE TO HER ACTIVITIES 'ON T-HANKSGIVING DAY THAN HER 
INDUSTRIAL INJURY BECAUSE OF THE IMMEDIATE PAIN FOLLOWING AND THAT 

HER SYMPTOMS PRIOR TO THE -INJURY WERE MINOR IVIUSCLE STRAIN .. RATHER 
THAN THE NERVE ROOT IRRITATION RE SUL TING" FROM A HERNIATED DISC. 

THE REFEREE FOUND, BASED UPON- THE CREDIBLE TEST·IMONY OF 
CLAIMANT'S HUSBAND, (CLAIMANT -WAS RECUPERATING FRO"M .THE SURGERY 

AND NOT PRESENT AT THE HEARING) THAT C,LAIMANT HAD BEEN CONTINU

OUSLY DISABLED FOLLOWING HER INJURY ON SEPTEMBER 6 • 19 74 AND THAT 
THERE HAD BEEN NO INCIDENT OR ACCIDENT OF SIGNIFICANCE CONTRIBUTING 

TO HER ACUTE· DISABILITY PR'ECIPITATING THE _NEED .F~_R MEDICAL.:. CARE 
BY DR• WILSON IN DECEMBER 1974 AND-T.HE ULTIMATE SURGE·RY SHE UNDER

WENT IN JANUARY 197 5 • THE REFEREE FOUND, AGAIN BASED UPON CLAIM--· 

ANT'S HUSBAND'S TESTIMONY, THAT CLAIMANT SPEN·T MOST OF T!-f.ANKS
GIVING DAY LYING ON THE COUCH, THAT SHE ENGAGED IN ONLY MINIMAL 

PHYSICAL ACTIVITIES AROUND THE HOUSE AND THEN HAD EXACERBATION OF 
PAIN FROM TYPES OF BENDING WHICH WERE INCIDENTAL TO THE NORMAL 

ROUTINE OF LIVING• 

THE REFEREE FURTHER FOUND THAT. DR. HAWKINS' REPORT OF 
MARCH 24, 1 97!;j WHICH INDICATED HE FOUND NO EVIDENCE OF A RUPTURED 

LUMBAR DISC WAS NOT INCONSISTENT W.ITH THE PROGRESSION OF CLAIM
ANT' s SYMPTOMATOLOGY HAVING OCCURRED AS. TESTIFIED TO BY CLAIMANT' s 
HU.SBANO AND BY CLAIMANT THROUGH HER DEPOSITION TAKEN BECAUSE OF 

HER INABILITY TO ATTEND THE HEARING• 

THE REFEREE CONCLUDED THAT THE LAY AND MEDICAL EVIDENCE . 
CLEARLY DEFINED A M-E � ICAL CONDITION WHICH DEMANDED TREAT-MENT FROM 

ANI? AFTER DR• WILSON'S EXAMINATION OF CLAIMANT 0N- � ECEMBE_R_ ~ 9 • 1974 
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DETERMINATION ORDER MAILED DECEMBER 11, 1 9 7.4 ON THE BASIS OF A
PREMATURE CLOSING, STATING CLAIMANT S AGGRAVATION RIGHTS ARE TO
DATE FROM THE DATE OF A PROPER CLOSURE UNDER ORS 6 5 6.2 68 ,

Claima t, the a 29 year old housekeepi g aide, filed a claim
INDICATING THAT ON SEPTEMBER 6 , 1 974 SHE FELT A PULL IN HER LO ER
BACK  HILE VACUUMING  ITH A COMMERCIAL VACUUM CLEANER. THIS CLAIM
 AS CONFIRMED BY THE TESTIMONY OF A FELLO EMPLOYEE, ON SEPTEMBER
1 6 , 1 9 74 AN X-RAY REPORT INDICATED DEGENERATIVE DISC DISEASE AT L4-5 .
THE INITIAL DIAGNOSIS  AS ACUTE LUMBOSACRAL SPRAIN AND STRAIN,

On OCTOBER 7 , 1 9 74 CLAIMANT UNDER ENT SURGERY FOR THE REPAIR
OF A CYSTOURETHROCELE FOLLO ED BY A TOTAL ABDOMINAL HYSTERECTOMY
AND BILATERAL OOPHORECTOMY  ITH LYSIS OF ADHESIONS. ON OCTOBER 30,
1 974 DR. HA KINS  HO MADE THE FIRST DIAGNOSIS OF THE LUMBOSACRAL
SPRAIN AND STRAIN, REPORTED THAT CLAIMANT  AS MEDICALLY STATION
ARY AS OF OCTOBER 4 , 1 9 74 AND THAT SHE  OULD SUFFER NO PERMANENT
IMPAIRMENT FROM THE BACK INJURY. A DETERMINATION ORDER  AS MAILED
DECEMBER 1 1 , 1 9 74  HEREBY CLAIMANT  AS A ARDED NO PERMANENT
DISABILITY.

On DECEMBER 1 9 , 1 9 74 DR.  ILSON, AN ORTHOPEDIC SURGEON,
ADMITTED CLAIMANT TO THE HOSPITAL FOR TRACTION, PHYSICAL THERAPY
AND BED REST. HE FELT THAT HER PRESENT COMPLAINTS OF PAIN AND DIS
COMFORT IN THE LO BACK AREA  ERE DEFINITELY CONNECTED  ITH HER
SEPTEMBER 6 , 1 974 INCIDENT AND RECOMMENDED THE CLAIM BE REOPENED
FOR TREATMENT.

On JANUARY 1 7 , 1 975 A LAMINECTOMY, DECOMPRESSION AND T O-
LEVEL SPINAL FUSIONS  ERE PERFORMED. THE FUND REFUSED TO REOPEN
BY A LETTER OF DENIAL DATED JANUARY 22 , 1 975  HICH STATED THAT ITS
MEDICAL STAFF FELT THE BACK PAIN CLAIMANT HAD ON SEPTEMBER 6, 1974
MIGHT HAVE BEEN BROUGHT ABOUT BY THE CONDITION  HICH NECESSITATED
THE NEED FOR HER HYSTERECTOMY AND THAT HER CURRENT BACK CONDITION
 AS MORE LIKELY DUE TO HER ACTIVITIES ON THANKSGIVING DAY THAN HER
INDUSTRIAL INJURY BECAUSE OF THE IMMEDIATE PAIN FOLLO ING AND THAT
HER SYMPTOMS PRIOR TO THE INJURY  ERE MINOR MUSCLE STRAIN RATHER
THAN THE NERVE ROOT IRRITATION RESULTING FROM A HERNIATED DISC.

The REFEREE FOUND, BASED UPON THE CREDIBLE TESTIMONY OF
cl im nt s HUSBAND, (CLAIMANT  AS RECUPERATING FROM THE SURGERY
AND NOT PRESENT AT THE HEARING) THAT CLAIMANT HAD BEEN CONTINU
OUSLY DISABLED FOLLO ING HER INJURY ON SEPTEMBER 6 , 1 9 74 AND THAT
THERE HAD BEEN NO INCIDENT OR ACCIDENT OF SIGNIFICANCE CONTRIBUTING
TO HER ACUTE DISABILITY PRECIPITATING THE NEED FOR MEDICAL CARE
BY DR.  ILSON IN DECEMBER 1 97 4 AND THE ULTIMATE SURGERY SHE UNDER
 ENT IN JANUARY 1 9 75 . THE REFEREE FOUND, AGAIN BASED UPON CLAIM
ANT S husb nd s TESTIMONY, THAT CLAIMANT SPENT MOST OF THANKS
GIVING DAY LYING ON THE COUCH, THAT SHE ENGAGED IN ONLY MINIMAL
PHYSICAL ACTIVITIES AROUND THE HOUSE AND THEN HAD EXACERBATION OF
PAIN FROM TYPES OF BENDING  HICH  ERE INCIDENTAL TO THE NORMAL
ROUTINE OF LIVING.

Th r f r  furth r found that dr. hawkins’ r port oF
MARCH 24 , 1 975  HICH INDICATED HE FOUND NO EVIDENCE OF A RUPTURED
LUMBAR DISC  AS NOT INCONSISTENT  ITH THE PROGRESSION OF CLAIM
ANT1 S SYMPTOMATOLOGY HAVING OCCURRED AS TESTIFIED TO BY CLAIMANT S
HUSBAND AND BY CLAIMANT THROUGH HER DEPOSITION TAKEN BECAUSE OF
HER INABILITY TO ATTEND THE HEARING.

The referee co cluded that the lay a d medical evide ce
CLEARLY DEFINED A MEDICAL CONDITION  HICH DEMANDED TREATMENT FROM
AND AFTER DR.  ILSON'S EXAMINATION OF CLAIMANT ON DECEMB E R .1 9 , 1974
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AND THAT THIS CONDITIOl'I WAS THE CAUSAL RESULT OF THE INDUSTRIAL 
1NJURY. HE FURTHER cor--icLuDED THAT: CLAIMANT HAs NEVER ·aEEN tv1Eo1-
cALLY STATIONARY BUT HAS H·Ao A c5NTINUING DISABILl"J'.Y EXTEND,_ING F,ROM 
HER SEPTEMBER 6 1 1974 INJURY WHICH REQUIRED THE ULTIMATE MEDICAL 
TREATMENT. RECEIVED, FROM DR• _.WILSO,N AND ALSO FROM D,Re _CAMPAGNA• 

THE REFEREE. FOUND T~AT THE FUN~ HAD BEEN FULLY A0PPR.ISED OF 
THE MEDICAL. RECOMMENDA-r1·0N·s OF DR. ·w1LSON AND DR. CAMPAGNA ·AND 
HE CONCLUDED THAT THE BASIS FOR THE -FUNDY S DENIAL OF THE REQUEST 
TO REOPEN CLAIMANTY S CLAIM WAS PURE SPECULATION AND THAT SUCH 
DENIAL AMOUNTED TO UNREASONABL.E RESISTANCE TO. ·T.HE PAYME,NT OF 
COMPENSATION WHICH JUST.IFIED THE-ASSESSMENT,.OF PEN.ALTY UNO.ER 'l'HE 
PROVISIONS OF ORS 6 s 6. 2 6.Z C 8) .;..·No THE AWARDING OF A REASONABLE 
ATTORNEYYS .FEE UNDER THE PROVISIONS OF ORS 656.382(1)•·· . 

THE BOARD, ON ,DE NOVO .REv'IEW, AGREES THA~ THE D~~E~MINATION 
ORDER MAILED DECEMBE.R 1 i 1 1 9"74 MUST .BE SET ASIDE ~Si CLAIMANT y,IAS 
NOT, AT THAT .. TIME,. MEDICAL.LY STATIONARY - THE CLAiM. WAS .PREMA-. 
TURELY CL,OSED •. THE BOARD ALSO AGRE·E~ THAT._C:LAIMANTT s. AGGRAVATION 
RIGHTS SHALL DATE FROM THE DATE OF CLOSURE WHICH WILL BE MADE WHEN 
CLAIMANT IS FOUND TO BE ... M.~DICALLY STATIONARY PURSUANT _TO THE PRO
VISIONS OF OR·s 65,6.268• 

' THE BOARD Fl.NOS TH~T ALTH~UGH THE FUND WAS WRONG IN DE~YING 
CLAI.MAN'l;y S REQUEST TO .REOPEN HER CLAIM, ITS ACTIONS.WE_R.E NOT ~N
REASON~BLE TO THE EXTENT THAT PENALTIES SHOULD HAVE BEEN IMPOSED. 
AT THE TIME THE FUND-ENTERED ITS DENIAL THERE WERE CIRCUMSTANCES 
WHICH couLD HAVE LED THE FUND -ro BEi,.1EVE THAT CLAIMANT.y·s CONDI..:. 
.TION ON AND ,AFTER DECEMBER 19 1 1 9.74 MIGHT NOT HAVE BEEN CAUSALLY 
RELATED TO HER SEPTE::ME3ER 6 1 1974 INDUST.RIAL l~JURYe- THE FACT THAT 
Tl:-IE EVIDENCE PROVE:D THAT THE FUND WAS IN .ERROR IN MAKING TH IS DE
NIAL DOES NOT, BY_ ITSELF, MAKE THE DENIAL UNRE·ASOl'I.ABLEe 

THE0 BOARD CONCLUDES,' THAT NO PENA~T;E~- S~OU.LD HAVE BEEN AS

SESSED AGAINST THE FUND• 

ORDER 

_ THE ORDER. OF THE REFEREE DATED JULY 10 1 197·5 _IS MODlf'"IED BY 
DELETING THEREFROM PARAGRAPH THREE OF THE T ORDERY PORTION OF THE 
OPINION AND ORDER• IN ALL OTHER RESPECTS THE ORDER IS AFFIRMED• 

i'C1.,.A1M.O:NTY ~ c~u.~SEL 1s .AWAR0QE~ AS~- ~~~SON·A~LE: ATTORN~YT s 
FEE FOR ·!-115 SERVICES IN CO!'!!NECTION WITH, THIS B_OARD REVIEW, ·TH~ 
SUM OF 3·0 0 DOLLARS, PAYABLE BY·THE STATE ACCIDENT :INSURANCE ,,F.,UND• 

WCB CASE NO, 74-1705 

JAMES W. KEET.ON, CLAIMANT 
BABCOCK, ACKERMAN AND HANLON, 

CLAIMANTY s ATTvs. 
DEPT• OF JUSTICE, D~FENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT. 

JANUARY 27, 1976 

REVIEWED BY BOARD MEMB!;:RS WILSON AND MOORE• 

THE CLAIMANT ~EQ!,JE~TS !30A~_D .:R.EVIEW O_F .. THE REFER~E-~ ~-• ORDER 
WHICH AFFIRMED THE DETERMINATION ORDER MAILED AUGUSTS• 1974 
AWARDING CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION FROM 
JANUARY 2 8 1 19 7 4 THROUGH APRIL 7, 1974 • THE CLAIMANT CONTENDS 

-97---

AND THAT THIS CONDITION  AS THE CAUSAL. RESULT OF THE INDUSTRIAL
INJURY. HE FURTHER CONCLUDED THAT CLAIMANT HAS NEVER BEEN MEDI
CALLY STATIONARY BUT HAS HAD A CONTINUING DISABILITY EXTENDING FROM
HER SEPTEMBER 6 , 1 97 4 INJURY  HICH REQUIRED THE ULTIMATE MEDICAL
TREATMENT RECEIVED, FROM DR.  ILSON AND ALSO FROM DR. CAMPAGNA,

The r f r  found that th fund had b  n fully appris d of
THE MEDICAL RECOMMENDATIONS OF DR.  ILSON AND DR. CAMPAGNA AND
HE CONCLUDED THAT THE BASIS FOR THE FUND'S DENIAL OF THE REQUEST
TO REOPEN CLAIMANT'S CLAIM  AS PURE SPECULATION AND THAT SUCH
DENIAL AMOUNTED TO UNREASONABLE RESISTANCE TO THE PAYMENT OF
COMPENSATION  HICH JUSTIFIED THE ASSE SSME NT .OF PENALTY UNDER THE
PROVISIONS OF ORS 6 5 6.2 62 ( 8) AND THE A ARDING OF A REASONABLE
ATTORNEY' S FEE UNDER THE PROVISIONS OF ORS 656.382(1),

Th board, on d novo r vi w, agr  s that th d t rmination
ORDER MAILED DECEMBER 1 1 , 1 9 7 4 MUST BE SET ASIDE AS CLAIMANT  AS
NOT, AT THAT TIME, MEDICALLY STATIONARY THE CLA IM.  AS PREMA
TURELY CLOSED. THE BOARD ALSO AGREES THAT CLAIMANT'S AGGRAVATION
RIGHTS SHALL DATE FROM THE DATE OF CLOSURE  HICH  ILL BE MADE  HEN
CLAIMANT IS FOUND TO BE MEDICALLY STATIONARY PURSUANT TO THE PRO
VISIONS OF ORS 6 5 6.2 6 8 ,

The board fi ds that although the fu d was wro g i de yi g

claima t's request to reope her claim, its actio s were  ot u 

re son ble TO THE EXTENT THAT PENALTIES SHOULD HAVE BEEN IMPOSED.
AT THE TIME THE FUND ENTERED ITS DENIAL THERE  ERE CIRCUMSTANCES
 HICH COULD HAVE LED THE FUND TO BELIEVE THAT CLAIMANT S CONDI
TION ON AND AFTER DECEMBER 1 9 , 1 9 74 MIGHT NOT HAVE BEEN CAUSALLY
RELATED TO HER SEPTEMBER 6 , 1 974 INDUSTRIAL INJURY. THE FACT THAT
THE EVIDENCE PROVED THAT THE FUND  AS IN ERROR IN MAKING THIS DE
NIAL DOES NOT, BY ITSELF, MAKE THE DENIAL UNREASONABLE.

The bo rd concludes THAT NO PENALTIES should h ve been  s

sessed AGAINST THE FUND.

ORDER
The order of the referee dated july io, 1975 is modified by

DELETING THEREFROM PARAGRAPH THREE OF THE 'ORDER* PORTION OF THE
OPINION AND ORDER. IN ALL OTHER RESPECTS THE ORDER IS AFFIRMED.

Claima t's cou sel is awarded as a reaso able attor ey’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE:
SUM OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE -FUND,

WCB CASE NO. 74-1705 JANUARY 27, 1976

JAMES W. KEETON, CLAIMANT
BABCOCK, ACKERMAN AND HANLON,
cl im nt s ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

R vi w d by board m mb rs wilson and moor .

Th claimant r qu sts board r vi w of.th r f r  's"ord r
 HICH AFFIRMED THE DETERMINATION order MAILED AUGUST 5, 1974
A ARDING CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION FROM
JANUARY 2 8 , 1 974 THROUGH APR1L 7 , 1 9 74 . THE CLAIMANT CONTENDS
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CLAIM WAS PREMATURELY CLOSED AND HE ·1s ENTITLED TO ADDITIONAL 
MEDICAL CARE AND TREATMENT AND ADDITIONAL TEMPORARY TOTAL DIS

ABILITY COMPENSATION• 

CLAIMANT, A 4 5 YEAR OLD MILL WORKER, SUFFERED A COMPENSABLE 
BILATERAL HERNIA ON JANUARY 1 6 t 197 4 • SURGICAL REPAIR WAS PERFORMED 
BYDRe KING ON JANUARY 28, 1974• ON.APRIL 9, 1_974 CLAIMANT.FELL OFF 

THE PORCH• 

CLAIMANT COMPLAINED TO THE FUND IN EARLY MAY 1974 THAT HE 
HAD HURT HIS SHOULDER AT THE TIME OF THE .HERNIA ONSET AND IN JULY 

1 974 HE ADVISED DR• KINGY S OFFICE THAT THE SHOULDER WAS INJURED ON 

JANUARY 16 1 1974 t THE DATE HE SUFFERED THE BILATERAL HERNIA• 

CLAIMANT WROTE THE BOARD ASKING FOR TEMPORARY TOTAL DISA
BILITY COMPENSATION FROM JANUARY 19 1 TO JANUARY 2 8 1 197 4 AND FROM 
APRIL 8 TO APRIL 14 1 1974 1 INDICATING COMPLAINTS OF LEFT SHOULDER 
PROBLEMS - HE ALSO INDICATED HE SHOULD BE REIMBUR,SED FOR MEDICINES 

AND THAT HE WAS DISSATISFIED WITH THE DETERMINATION ORDER• 

DR• CAMPAGNA IN HIS FIRST REPORT DATED AUGUST 1 1 1974 1 RE
LYING UPON THE HISTORY RELATED TO HIM BY CLAIMANT, TO-WIT -'THAT 

WHILE PULLING TIMBER ON JANUARY 1 6 1 I 9 7 4 HE NOTICED AN ACHING ON 
THE LEFT SIDE OF HIS NECK AND LEFT SHOULDER WHICH WORSENED AND 

THAT HE WAS SEEN BY.DR. KING ON JANUARY 17, 1974 AND'GIVEN MEDICA
TION FOR POSSIBLE PULLED MUSCLE, RELATED CLAIMANT'S PRESENT SYMP

TOMS TO THE INDUSTRIAL INCIDENT AND FELT THAT CLAIM·ANT HAD SUSTAINED 

MILDLY-MODERATE DISABILITY AS A RESULT THEREOF• HOWEVER, IN HIS 
DEPOSITION TAKEN ON JUNE 10 1 197 5 t DR• CAMPAGNA INDICATED THAT IF 
CLAIMANT HAD NOT COMPLAINED OF LEFT SHOULDER, ARM AND NECK SYMP
TOMS FOR SEVERAL MONTHS AFTER THE JANUARY 16 t 1 974 INCIDENT AND 
THERE WAS NOT A SHOULDER PULLED MUSCLE DIAGNOSIS MADE BY DR• KING 

ON JANUARY 17 1 1974 1 HIS OPINION ON CAUSATION WOULD BE DIFFERENT. 

THE REFEREE FOUND THE EVIDENCE INDICATED THERE WAS ONE ONSET 
OF THE BILATERAL HERNIA AND THAT WAS ON JANUARY 1 6 1 197 4 • TH ERE

FORE1 CLAIMANT WAS NOT ENTITLED TO ANY TEMPORARY TOTAL DISABILITY 
COMPENSATION PRIOR TO THAT DATE NOR WAS THERE ANY EVIDENCE OF EX

TENT OF DISABILITY BECAUSE OF THE HERNIA BEYOND THE 6 0 WORK DAV 

PERIOD• 

THE REFEREE, CONSIDERING CLAIMANT'S MEDICAL HISTORY PRIOR 
TO JANUARY 16 1 1974 TOGETHER WITH DR• CAMPAGNA• S MODIFIED OPINION 

MADE AFTER HE WAS FULLY APPRISED OF THE CIRCUMSTANCES PRIOR TO 
JANUARY 16 1 1974 INSOFAR AS CLAIMANT'S ALLEGED DISABILITY WAS CON

CERNED, CONCLUDED THAT CLAIMANT HAD FAILED TO SHOW THAT HIS LEFT 
SHOULDER, ARM OR NECK PROBLEMS WERE CAUSALLY RELATED TO THE 

JANUARY 1.6, 197_4 INCIDENT. 

THE REFEREE FURTHER CONCLUDED THAT THE EVIDENCE DID NOT 
ESTABLISH THAT THE MEDICAL EXPENSES INCURRED BY THE CLAIMANT WERE 

IN CONNECTION W 1TH THE HERNIA AND, THE RE FORE I WERE NOT RE I MBUR-' 

SABLE. 

THE BOARD• ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND'
INGS AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 8 • 197 5 IS AFF IRME �• 
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THE CLAIM  AS PREMATURELY CLOSED AND HE IS ENTITLED TO ADDITIONAL
MEDICAL CARE AND TREATMENT AND ADDITIONAL TEMPORARY TOTAL DIS
ABILITY COMPENSATION.

Claima t, a 4 5 year old mill worker, suffered a compe sable
BILATERAL HERNIA ON JANUARY 1 6 , 1 9 74 . SURGICAL REPAIR  AS PERFORMED
BY DR, KING ON JANUARY 2 8 , 1 974 . ON APRIL 9 , 1 974 CLAIMANT FELL OFF
THE PORCH.

Claima t complai ed to the fu d i early may i 974 that he

HAD HURT HIS SHOULDER AT THE TIME OF THE HERNIA ONSET AND IN JULY
1 974 HE ADVISED DR. KING'S OFFICE THAT THE SHOULDER  AS INJURED ON
JANUARY 1 6 , 1 974 , THE DATE HE SUFFERED THE BILATERAL HERNIA.

Claima t wrote the board aski g for temporary total disa
bility COMPENSATION FROM JANUARY 19, TO JANUARY 2 8 , 1 9 74 AND FROM
APRIL 8 TO APRIL 1 4 , 1 974 , INDICATING COMPLAINTS OF LEFT SHOULDER
PROBLEMS HE ALSO INDICATED HE SHOULD BE REIMBURSED FOR MEDICINES
AND THAT HE  AS DISSATISFIED  ITH THE DETERMINATION ORDER.

Dr. CAMPAGNA IN HIS FIRST REPORT DATED AUGUST 1 , 1 974 , RE
LYING UPON THE HISTORY RELATED TO HIM BY CLAIMANT, TO- IT THAT
 HILE PULLING TIMBER ON JANUARY 1 6 , 1 9 74 HE NOTICED AN ACHING ON
THE LEFT SIDE OF HIS NECK AND LEFT SHOULDER  HICH  ORSENED AND
THAT HE  AS SEEN BY DR. KING ON JANUARY 1 7 , 1 974 AND GIVEN MEDICA
TION FOR POSSIBLE PULLED MUSCLE, RELATED CLAIMANT S PRESENT SYMP
TOMS TO THE INDUSTRIAL INCIDENT AND FELT THAT CLAIMANT HAD SUSTAINED
MILDLY-MODERATE DISABILITY AS A RESULT THEREOF. HO EVER, IN HIS
DEPOSITION TAKEN ON JUNE 1 0 , 1 97 5 , DR, CAMPAGNA INDICATED THAT IF
CLAIMANT HAD NOT COMPLAINED OF LEFT SHOULDER, ARM AND NECK SYMP
TOMS FOR SEVERAL MONTHS AFTER THE JANUARY 1 6 , 1 974 INCIDENT AND
THERE  AS NOT A SHOULDER PULLED MUSCLE DIAGNOSIS MADE BY DR. KING
ON JANUARY 1 7 , 1 974 , HIS OPINION ON CAUSATION  OULD BE DIFFERENT.

The referee fou d the evide ce i dicated there was o e o set
OF THE BILATERAL HERNIA AND THAT  AS ON JANUARY 1 6 , 1 974 , THERE
FORE, CLAIMANT  AS NOT ENTITLED TO ANY TEMPORARY TOTAL DISABILITY
COMPENSATION PRIOR TO THAT DATE NOR  AS THERE ANY EVIDENCE OF EX
TENT OF DISABILITY BECAUSE OF THE HERNIA BEYOND THE 6 0  ORK DAY
PERIOD.

The REFEREE, CONSIDERING CLAIMANT S MEDICAL HISTORY PRIOR
TO JANUARY 1 6 , 1 9 74 TOGETHER  ITH DR. CAMPAGNA* S MODIFIED OPINION
MADE AFTER HE  AS FULLY APPRISED OF THE CIRCUMSTANCES PRIOR TO
JANUARY 1 6 , 1 974 INSOFAR AS CLAIMANT* S ALLEGED DISABILITY  AS CON
CERNED, CONCLUDED THAT CLAIMANT HAD FAILED TO SHO THAT HIS LEFT
SHOULDER, ARM OR NECK PROBLEMS  ERE CAUSALLY RELATED TO THE
JANUARY 1 6 , 1 9 74 INCIDENT,

Th r f r  furth r conclud d that th 
ESTABLISH THAT THE MEDICAL EXPENSES INCURRED
IN CONNECTION  ITH THE HERNIA AND, THEREFORE,
SABLE.

The board, o de  ovo review, affirms a d adopts the fi d

ings AND CONCLUSIONS OF THE REFEREE.

ORDER
Th ord r of th r f r  dat d august 8, 1975 is affirm d.

EVIDENCE DID NOT
BY THE CLAIMANT  ERE
 ERE NOT REIMBUR-
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WCB CASE NO. 74-317 

IN THE MATTER OF THE RIGHT TO 

SECOND INJURY FUND BENEFITS OF 

CARL CROUSE, OBA CARL' s COMB AND SHEAR 
ALLEN Ge OWEN• CLAIMANT'S ATT.Y. 

JANUARY 27, 1976 

FINDINGS OF FACT• CONCLUSIONS OF LAW AND ORDER 

A HEARING WAS HELD IN PORTLAND• OREGON BEFORE GEORGE RODE• 
A REFEREE OF THE WORKMEN'S COMPENSATION BOARD, ON OCTOBER 1, 197 5 • 

CARL CROU.SE WA.S REPRESENTED BY ALLEN G• OWEN, ATTORNEY AT 

LAW AND THE WORKMEN'S COMPENSATION BOARD WAS REPRESENTED BY 

NORMAN Fe KELLEY. 

THE ISSUE PRESENTED WAS WHETHER A NONCOMPLYING EMPLOYER WAS 

ENTITLED TO RECEIVE SECOND INJURY FUND RELIEF FOR THE COSTS OF AN 

INJURY TO A SUBJECT WORKMAN. 

FINDINGS -

CARL CROUSE O OBA CARL'S COMB AND SHEAR, EM PLOYED ROBE RT 

BILLINGS TO WORK AS A BARBER, KNOWING THAT BILLINGS WAS HANDICAPPED 

BY A PREEXISTING MUSCULAR DYSTROPHY CONDITION. THE CONDITIONS UNDER 

WHICH BILLINGS WORKED AGGRAVATED HIS MUSCULAR DYSTROPHY AND HE 

FILED A CLAIM FOR WORKMEN'S COMPENSATION BENEFITS UNDER THE OREGON 

WORKMEN'S COMPENSATION LAW• IT WAS EVENTUALLLY ESTABLISHED THAT 

CROUSE WAS SUBJECT TO AND NOT COMPLIED WITH THE OREGON WORKMEN'S 

COMPENSATION LAW AND HE WAS DECLARED A NONCOMPLYING EMPLOYER• 

MEANWHILE, THE CLAIM OF BILLINGS WAS PROCESSED AND ALLOWED IN 

ACCORDANCE WITH ORS 656.054 AND BILLINGS WAS ULTIMATELY FOUND TO 

BE PERMANENTLY AND TOTALLY DISABLED• 

CROUSE FILED A CLAIM FOR SECOND INJURY RELIEF WHICH WAS DE

NIED PURSUANT TO RULE IB OF WCB ADMINISTRATIVE ORDER 3 -197 3, RE

LATING TO RULES FOR THE PAYMENT OF SECOND INJURY BENEFITS UNDER 

ORS 656.622• 

THAT RULE PROVIDES -

'B. AN EMPLOYER WHO IS IN A NONCOMPLYING STATUS 
WITHIN THE MEANING OF THE WORKMEN'S COMPENSATION 

LAW AT THE TIME OF THE DISABLING INJURY FOR WHICH 

SECOND INJURY BENEFITS ARE BEING REQUESTED IS NOT EN

TITLED TO RECEIVE PAYMENT.' 

CROUSE MET ALL OTHER CONDITIONS FOR ELIGIBILITY CREATED BY 
THE RULES. THE EMPLOYER REQUESTED A HEARING CONTENDING THE RULE 

WAS INCONSISTENT WITH AND IN DEROGATION OF ORS 6 5 6 • 6 2 2 AND THAT 

THE LIMITATION OF REIMBURSEMENT TO COMPLYING EMPLOYERS ONLY WAS 

THEREFORE INVALID. 

ORS 6 5 6 • 6 2 2 PROVIDES, AMONG OTHER THING.S -

1 ( 1) THE BOARD SHALL ESTABLISH A SECOND INJURY RESERVE 

WITHIN THE ADMINISTRATIVE FUND FOR THE BENEFIT OF EMPLOYERS 

AND THEIR WORKMEN AND FOR THE PURPOSE OF -

( A) GIVING EMPLOYERS AND THEIR WORKMEN THE BENEFITS 

PROVIDED IN SUBSECTION (2) OF THIS SECTION•••• 

.. ( 2) THE BOARD MAY REIMBURSE, TO THE EXTENT REASONABLY 

-9 9-

WCB CASE NO. 74-317 JANUARY 27, 1976

IN THE MATTER OF THE RIGHT TO
SECOND INJURY FUND BENEFITS OF

CARL CROUSE, DBA CARL' S COMB AND SHEAR
ALLEN G. O EN, CLAIMANT* S ATT.Y,
FINDINGS OF FACT, CONCLUSIONS OF LA AND ORDER

A HEARING  AS HELD IN PORTLAND, OREGON BEFORE GEORGE RODE,
A REFEREE OF THE  ORKMEN* S COMPENSATION BOARD, ON OCTOBER 1 , 1 9 7 5 .

Carl crous was r pr s nt d by all n g. ow n, attorn y at
LA AND THE  ORKMEN1 S COMPENSATION BOARD  AS REPRESENTED BY
NORMAN F. KELLEY.

The issue prese ted was whether a  o complyi g employer was

ENTITLED TO RECEIVE SECOND INJURY FUND RELIEF FOR THE COSTS OF AN
INJURY TO A SUBJECT  ORKMAN.

FINDINGS -
Carl crouse, dba carl s comb a d shear, employed Robert

BILLINGS TO  ORK AS A BARBER, KNO ING THAT BILLINGS  AS HANDICAPPED
BY A PREEXISTING MUSCULAR DYSTROPHY CONDITION. THE CONDITIONS UNDER
 HICH BILLINGS  ORKED AGGRAVATED HIS MUSCULAR DYSTROPHY AND HE
FILED A CLAIM FOR  ORKMEN S COMPENSATION BENEFITS UNDER THE OREGON
 ORKMEN S COMPENSATION LA , IT  AS EVENTUALLLY ESTABLISHED THAT
CROUSE  AS SUBJECT TO AND NOT COMPLIED  ITH THE OREGON  ORKMEN S
COMPENSATION LA AND HE  AS DECLARED A NONCOMPLYING EMPLOYER.
MEAN HILE, THE CLAIM OF BILLINGS  AS PROCESSED AND ALLO ED IN
ACCORDANCE  ITH ORS 6 56.054 AND BILLINGS  AS ULTIMATELY FOUND TO
BE PERMANENTLY AND TOTALLY DISABLED.

Crouse filed a claim for seco d i jury relief which was de
nied PURSUANT TO RULE IB OF  CB ADMINISTRATIVE ORDER 3 -1 973 , RE
LATING TO RULES FOR THE PAYMENT OF SECOND INJURY BENEFITS UNDER
ORS 656.622.

ThAT RULE PROVIDES

B. AN EMPLOYER  HO IS IN A NONCOMPLYING STATUS
 ITHIN THE MEANING OF THE  ORKMEN S COMPENSATION
LA AT THE TIME OF THE DISABLING INJURY FOR  HICH
SECOND INJURY BENEFITS ARE BEING REQUESTED IS NOT EN
TITLED TO RECEIVE PAYMENT.

Crouse met all other co ditio s for eligibility created by
THE RULES. THE EMPLOYER REQUESTED A HEARING CONTENDING THE RULE
 AS INCONSISTENT  ITH AND IN DEROGATION OF ORS 6 56.62 2 AND THAT
THE LIMITATION OF REIMBURSEMENT TO COMPLYING EMPLOYERS ONLY  AS
THEREFORE INVALID.

ORS 65 6.622 PROVIDES, AMONG OTHER THINGS

(1) THE BOARD SHALL ESTABLISH A SECOND INJURY RESERVE
 ITHIN THE ADMINISTRATIVE FUND FOR THE BENEFIT OF EMPLOYERS
AND THEIR  ORKMEN AND FOR THE PURPOSE OF

(A) GIVING EMPLOYERS AND THEIR  ORKMEN THE BENEFITS
PROVIDED IN SUBSECTION (2) OF THIS SECTION,..

(2) THE BOARD MAY REIMBURSE,

-9 9-
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BY THE FACTS, WITHIN SUCH RULES AS ARE PROMULGATED 

BY THE BOARD, THE ADDITIONAL AMOUNT AN EMPLOYER PAYS, IN 

COMPENSATION OR OTHER AMOUNTS• WITH RESPECT TO ANY INJURY 

RESULTING IN PERMANENT DISABILITY OR DEATH WHERE THE INJURY 

IS ATTRIBUTABLE WHOLLY OR PARTIALLY TO A PREEXISTING DISA

BILITY OF THE EMPLOYE OR ANOTHER EMPLOYE OF THE SAME EM

PLOYER, OR WHERE THE RESULTANT DISABILITY OR DEATH IS DUE 

WHOLLY OR PARTIALLY TO A PREEXISTING DISABILITY.••• 

• ( 5) THE BOARD MAY MAKE SUCH RULES AS MAY BE REQUIRED 
TO ESTABLISH, REGULATE, MANAGE AND DISBURSE THE. R.ESERVE 

CREATED IN ACCORDANCE WITH THE INTENT. OF TH IS SECTION, INCLUD

ING THE NATURE AND EXTENT OF PREEXISTING OR SUBSEQUENT DIS

ABILITIES WHICH QUALIFY FOR REIMBURSEMEN1. • 

THE REFEREE t CONS !DERING HI '.VISELF BOUND BY THE RULE WH JCH THE 

BOARD ADOPTED, RECOMMENDED THAT THE DENIAL OF THE EMPLOYER'S RE

QUEST FOR SECOND INJURY RELIEF BE AFFIRMED• 

ULTIMATE FINDINGS OF FACT -

CARL CROUSE, OBA DARL' S COMB AND SHEAR, WAS A NONCOMPLYING 

EMPLOYER AT ALL TIMES MATERIAL HERETO• 

DISCUSSION -

We: ARE PERSUADED, FOR THE REASONS CONTAINED IN .THE BOARD'S 

MEMORANDUM, (DEFENDANT'S EXHIBIT •A') AND THE BOARD.' S ARGUMENT 

TO THE REFEREE, THAT THE LEGISLATURE INTENDED THAT THE PROTECTIONS 

AND BENEFITS OF THE WORKMEN'S .COMPENSATION LAW WERE TO BE EX

TENDED ONLY TO THOSE EMPLOYERS WHO WERE COMPLYING WITH THE LAW. 

THE RULE IN QUESTION IS _IN HARMONY WITH THE BROAD LEGISLATIVE INTENT 

BEHIND THE WORKMEN'S COMPENSATION, GENERALLY AND SPECIFICALLY, 

ORS 656.622• 

THE RULE WAS VALIDLY ADOPTED AND CONTROLS THE OUTCOME, 

CONCLUSIONS OF LAW -

CARL CROUSE• OBA CARL• S COMB AND SHEAR, IS NOT ENTITLED TO 

ANY RE IMBURSEMENt FROM THE SECOND INJURY RESERVE FUND ON ACCOUNT 

OF THE CLAIM OF ROBERT BILLINGS• 

ORDER -

THE REQUEST OF CARL CROUSE, OBA CARL'S COMB AN.D SHEAR, FOR 

SECOND INJURY RELIEF RELATING TO THE WORKMEN'S COMPENSATION CLAIM 

OF ROBERT BILLINGS IS HEREBY DENIED 0 

NOTICE -

You ARE ENTITLED TO JUDICIAL REVIEW OF THIS ORDER. JUDICIAL 

REVIEW MAY BE OBTAINED BY FILING A PETITION FOR REVIEW WITHIN SIXTY 

DAYS FROM THE SERVICE OF TH IS ORDER• JUDICIAL REVIEW IS PURSUANT 

TO THE PROVISIONS OF ORS CHAPTER 183 • 

-100 -
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JUSTIFIED BY THE FACTS,  ITHIN SUCH RULES AS ARE PROMULGATED
BY THE BOARD, THE ADDITIONAL AMOUNT AN EMPLOYER PAYS, IN
COMPENSATION OR OTHER AMOUNTS,  ITH RESPECT TO ANY INJURY
RESULTING IN PERMANENT DISABILITY OR DEATH  HERE THE INJURY
IS ATTRIBUTABLE  HOLLY OR PARTIALLY TO A PREEXISTING DISA
BILITY OF THE EMPLOYE OR ANOTHER EMPLOYE OF THE SAME EM
PLOYER, OR  HERE THE RESULTANT DISABILITY OR DEATH IS DUE
 HOLLY OR PARTIALLY TO A PREEXISTING DISABILITY, . .

'(5) THE BOARD MAY MAKE SUCH RULES AS MAY BE REQUIRED
TO ESTABLISH, REGULATE, MANAGE AND DISBURSE THE RESERVE
CREATED IN ACCORDANCE  ITH THE INTENT OF THIS SECTION, INCLUD
ING THE NATURE AND EXTENT OF PREEXISTING OR SUBSEQUENT DIS
ABILITIES  HICH QUALIFY FOR REIMBURSEMENT.

Th r f r  , consid ring hims lf bound by th rul which th 
board adopt d, r comm nd d that th d nial of th  mploy r's r 
qu st FOR SECOND INJURY RELIEF BE AFFIRMED.

ULTIMATE FINDINGS OF FACT -
Carl crouse, dba darl's comb a d shear, was a  o complyi g

EMPLOYER AT ALL TIMES MATERIAL HERETO.

DISCUSSION -
We ARE PERSUADED, FOR THE REASONS CONTAINED IN THE BOARD1 S

MEMORANDUM, ( DEFENDANT1 S EXHIBIT A* ) AND THE BOARD S ARGUMENT
TO THE REFEREE, THAT THE LEGISLATURE INTENDED THAT THE PROTECTIONS
AND BENEFITS OF THE  ORKMEN1 S .COMPENSATION LA  ERE TO BE EX
TENDED ONLY TO THOSE EMPLOYERS  HO  ERE COMPLYING  ITH THE LA .
THE RULE IN QUESTION IS IN HARMONY  ITH THE BROAD LEGISLATIVE INTENT
BEHIND THE  ORKMEN S COMPENSATION, GENERALLY AND SPECIFICALLY,
OR 656.622.

Th RULE  AS VALIDLY ADOPTED AND CONTROLS THE OUTCOME.
CONCLUSIONS OF LAW -

Carl crouse, dba carl’s comb a d shear, is  ot e titled to

ANY REIMBURSEMENT FROM THE SECOND INJURY RESERVE FUND ON ACCOUNT
OF THE CLAIM OF ROBERT BILLINGS.

ORDER -
Th r qu st of carl crous , dba carl’s comb and sh ar, for

SECOND INJURY RELIEF RELATING TO THE  ORKMEN S COMPENSATION CLAIM
OF ROBERT BILLINGS IS HEREBY DENIED.

NOTICE -
ENTITLED TO JUDICIAL REVIE OF THIS ORDER. JUDICIAL
OBTAINED BY FILING A PETITION FOR REVIE  ITHIN SIXTY
SERVICE OF THIS ORDER. JUDICIAL REVIE IS PURSUANT
ONS OF ORS CHAPTER 183.

YOU ARE
REVIE MAY BE
DAYS FROM THE
TO THE PROVISI
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WCB CASE NO. 75-685 

JAMES L. BIDWELL, CLAIMANT 
CHARLES PAULSON, CLAIMANT'S ATTY. 

JONES, LANG, KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY EMPLOYER 

JANUARY 27, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 

ORDER WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT TOTAL DISA

BILITY. 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON FEBRUARY 1 9, I 974 

WHEN HE FELL APPROXIMATELY 1 6 FEET, LANDING ON HIS LEFT SIDE 0 THE 

INITIAL DIAGNOSIS WAS DISLOCATION OF LE FT SHOULDER, HE MATOMA LE FT 

SHOULDER, ELBOW AND LEFT BUTTOCK 0 

ON MARCH 2 • 1974 CLAIMANT WAS STILL VERY STIFF AND HAD PAIN 

ACROSS THE LUMBOSACRAL JOINT WHICH WAS EXACERBATED BY BENDING 

OF THE TRUNK AND THE PELVIC AREA - THE HEMATOMA AREAS WERE RE

SOLVING• LATER, CLAIMANT SAW A CHIROPRACTIC PHYSICIAN COMPLAIN

ING OF LEFT HIP AND LEFT SHOULDER PAIN AND PAIN ACROSS THE LOW 

BACK AND IN THE NECK WITH CONSTANT DULL HEADACHES• 

CLAIMANT WAS SEEN BY THE PHYSICIANS AT THE DISABILITY PRE

VENTION DIVISION WHO ATTRIBUTED CLAIMANT'S PERMANENT PARTIAL DIS

ABILITY ONLY TO RESIDUALS OF THE LEFT SHOULDER AND HIP AND CLASSI

FIED SUCH DISABILITY AS MILD 0 

THE CLAIM WAS CLOSED ON DECEMBERS t 1974 BY DETERMINATION 

ORDER WHICH AWARDED CLAIMANT 12 8 DEGREES FOR 4 0 F"E R CENT UNSCHED

ULED LEFT SHOULDER AND LEFT HJ P DISABILITY• 

CLAIMANT WAS NEXT SEEN BY THE ORTHOPEDIC CONSUL TANT5 0 X-RAYS 

SHOWED A LIPPING WITH MILD NARROWING OF DEGENERATIVE OSTEOPHYTOSIS 

OF A GENERALIZED NATURE AT THE LS -St, THE RIGHT LUMBOSACRAL FACET 

WAS SCLEROTIC AND THERE WAS LUMBAR SCOLIOSIS OF A MILD DEGREE TO 

THE RIGHT. THE DIAGNOSIS WAS ADVANCED DEGENERATIVE ARTHRITIS IN 

THE THORACOLUMBAR SPINE WITH MILD DEGENERATIVE ARTHRITIS IN THE 

CERVICAL SPINE - MODERATE DEGENERATIVE DISC DISEASE AT LS -51 AT 

THE DORSO-LUMBAR JUNCTION WITH MILD RIGHT LUMBAR SCOLIOSIS• SUPER

IMPOSED ON THE PROBLEMS DIAGNOSED ABOVE WERE CHRONIC STRAIN LUMBO

SACRAL AREA AND SUBOCCIPITAL HEADACHES ON THE LEFT WITH SYMPTOMATIC 

DEGENERATIVE CHANGES IN THE LEFT ACROMIOCLAVICULAR JOINTS• A REVIEW 

OF CLAIMANT' 5 SPINAL COLUMN INDICATED CLAIMANT TO BE MUCH OLDER THAN 

HIS CHRONOLOGICAL AGE 0 

THE THREE ORTHOPEDIC SURGEONS WERE OF THE OPINION CLAIMANT 

COULD NOT RETURN TO HIS OCCUPATION AS A BRICKLAYER, AN OCCUPATION 

HE HAD FOL.LOWED FOR 3 0 YEARS, BUT THEY DID NOT BELIEVE CLAIMANT 

WAS PERMANENTLY AND TOTALLY UNABLE TO DO ANY WORK - THEY FELT 

THAT CLAIMANT COULD WORK AS A SECURITY GUARD OR A WATCHMAN, 

CLAIMANT IS PRESENTLY S 7 YEARS OLD AND HAS THREE YEARS OF 
HIGH SCHOOL EDUCATION• . HE DENIED ANY PRIOR INJURIES ·To HIS NECK' AND 
BACK• CLAIMANT TESTIFIED HE TRIED TO RETURN TO WORK BUT THE PAIN 
WAS TOO MUCH• 

THE REFEREE FOUND THAT CLAIMANT HAD A SEVERE DEGENERATIVE 
ARTHRITIS CONDITION INVOLVING HIS ENTIRE SPINE WHICH HAD BEEN• DORMANT 
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WCB CASE NO. 75-685 JANUARY 27, 1976

JAMES L. BIDWELL, CLAIMANT
CHARLES PAULSON, CLAIMANT1S ATTY,
JONES, LANG, KLEIN,  OL.F AND SMITH,
DEFENSE ATTYS,

REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The employer requests review by the board of the referee* s
ORDER  HICH GRANTED CLAIMANT AN A ARD OF PERMANENT TOTAL DISA
BILITY,

Claima t suffered a compe sable i jury o fe

 HEN HE FELL APPROXIMATELY 16 FEET, LANDING ON HIS
INITIAL DIAGNOSIS  AS DISLOCATION OF LEFT SHOULDER,
SHOULDER, ELBO AND LEFT BUTTOCK,

On MARCH 2, 1 9 74 CLAIMANT  AS STILL VERY STIFF AND HAD PAIN
ACROSS THE LUMBOSACRAL JOINT  HICH  AS EXACERBATED BY BENDING
OF THE TRUNK AND THE PELVIC AREA THE HEMATOMA AREAS  ERE RE
SOLVING, LATER, CLAIMANT SA A CHIROPRACTIC PHYSICIAN COMPLAIN
ING OF LEFT HIP AND LEFT SHOULDER PAIN AND PAIN ACROSS THE LO 
BACK AND IN THE NECK  ITH CONSTANT DULL HEADACHES.

ClaiMANT  AS SEEN BY THE PHYSICIANS AT THE DISABILITY PRE
VENTION DIVISION  HO ATTRIBUTED CLAIMANT S PERMANENT PARTIAL DIS
ABILITY ONLY TO RESIDUALS OF THE LEFT SHOULDER AND HIP AND CLASSI
FIED SUCH DISABILITY AS MILD.

The claim was closed o December 5, 1974 by determi atio 

ORDER  HICH A ARDED CLAIMANT 128 DEGREES FOR 4 0 PER CENT UNSCHED
ULED LEFT SHOULDER AND LEFT HIP DISABILITY.

Claima t was  ext see by the orthopedic co sulta ts, x rays

SHO ED A LIPPING  ITH MILD NARRO ING OF DEGENERATIVE OSTEOPHYTOSIS
OF A GENERALIZED NATURE AT THE L5-S1, THE RIGHT LUMBOSACRAL FACET
 AS SCLEROTIC AND THERE  AS LUMBAR SCOLIOSIS OF A MILD DEGREE TO
THE RIGHT. THE DIAGNOSIS  AS ADVANCED DEGENERATIVE ARTHRITIS IN
THE THORACOLUMBAR SPINE  ITH MILD DEGENERATIVE ARTHRITIS IN THE
CERVICAL SPINE MODERATE DEGENERATIVE DISC DISEASE AT L5 SI AT
THE DORSO LUMBAR JUNCTION  ITH MILD RIGHT LUMBAR SCOLIOSIS. SUPER
IMPOSED ON THE PROBLEMS DIAGNOSED ABOVE  ERE CHRONIC STRAIN LUMBO
SACRAL AREA AND SUBOCCIPITAL HEADACHES ON THE LEFT  ITH SYMPTOMATIC
DEGENERATIVE CHANGES IN THE LEFT ACROMIOCLAVICULAR JOINTS. A REVIE 
OF CLAIMANT'S SPINAL COLUMN INDICATED CLAIMANT TO BE MUCH OLDER THAN
HIS CHRONOLOGICAL AGE.

BRUARY 19, 19 7 4
LEFT SIDE, THE
HEMATOMA LEFT

The THREE ORTHOPEDIC SURGEONS  E
COULD NOT RETURN TO HIS OCCUPATION AS A
HE HAD FOLLO ED FOR 3 0 YEARS, BUT THEY
 AS PERMANENTLY AND TOTALLY UNABLE TO
THAT CLAIMANT COULD  ORK AS A SECURITY

RE OF THE OPINION CLAIMANT
BRICKLAYER, AN OCCUPATION
DID NOT BELIEVE CLAIMANT
DO ANY  ORK THEY FELT
GUARD OR A  ATCHMAN,

Claima t is prese tly 5 7 years

HIGH SCHOOL EDUCATION. HE DENIED ANY
BACK. CLAIMANT TESTIFIED HE TRIED TO
 AS TOO MUCH.

OLD AND HAS THREE YEARS OF
PRIOR INJURIES TO HIS NECK AND
RETURN TO  ORK BUT THE PAIN

Th r f r  found that claimant had a s v r d g n rativ 
ARTHRITIS CONDITION INVOLVING HIS ENTIRE SPINE  HICH HAD BEEN DORMANT
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TO HIS INDUSTRIAL ACCIDENT. THE ACCIDENT EXACERBATED THE 
PREEXISTING CONDITION AND THAT CONDITION 1 WHEN COUPLED WITH CLAIM
ANT'S SHOULDER DISABILITY, CONVINCED THE REFEREE THAT CLAIMANT WAS 

AT THE PRESENT TIME PERMANENTLY AND TOTALLY DISABLED• HE FELT THE 
STATEMENT OF THE THREE ORTHOPEDIC SURGEONS THAT· CLAIMANT COULD 
WORK A? A SECURITY GUARD WAS NEITHER REALISTIC NOR PERSUASIVE• 

THE BOARD 1 ON DE NOVO REVIEW 1 FINDS THAT THE ASSESSMENT OF 
CLAIMANT'S DISABILITY DUE TO HIS INDUSJ"'RIAL INJURY WAS ·MILD AND_ THE 
DISABILITY NOT RELATED TO THE INJURY, BUT OF A DEGENERATIVE NATURE, 
WAS CONSIDERED MODERATELY SEVERE •. THE ORTHOPEDIC CONSULTANTS 
CONCLUDED THAT CLAIMANT COULD NOT RETURN TO HIS REGULAR JOB AS .A 
BRICKLAYER BUT THAT HE COULD DO LIGHTER TYPES OF WORKe THE EVI
DENCE INDICATES THAT WHEN CLAIMANT WAS SE.EN AT VOCATIONAL REHAB·I
LITATION HE INDICATED HE HOPED TO GO BACK TO MASONRY TYPE WORK, 
THAT IT WAS HARD FOR HIM TO VISUALIZE HIMSELF DOING ANYTHING ELSE, 
BECAUSE OF THIS POSITION TAKEN BY -CLAIMANT, HIS APPLICATION WAS 
NOT ACCEPTED BUT HE WAS ENCOURAGED TO CONTACT VOCATIONAL REHABI

LITATION IN THE FUTURE IF HE FELT HE NEEDED THEIR SERVICES• CLAIM
ANT NEVER RETURNED NOR SOUGHT SUCH SERVICES FOR ANY TYf'.'E OF. RE-. 
TRAINING BUT ATTEMPTED TO RETURN TO BRICKLAYING FOR APPROXIMATELY 
FOUR DAYS AND FOUND HE COULD NOT DO THAT, THERE IS NO EV_IDENCE IN 
THE RECORD THAT CLAIMANT HAS ATTEMPTED ~O FIND ANY TYPE OF WORK 
EXCEPT AS A BRlyKLAYER, 

THE BOARD CONCLUDES THAT BECAUSE CLAIMANT REFUSED TO GO 
BACK TO ANY TYPE OF WORK EXCEPT BRICKLAYING 1 A JOB WHICH HE OBVI
OUSLY IS PHYSICALLY INCAPABLE OF DOING AT THE PRESENT TIME 1 AND 
THE LACK OF EVIDENCE THAT HE HAS MADE ANY ENDEAVOR TO SECURE 
LIGHTER TYPES OF WORK WH_ICH !-IE MIGHT BE CAPABLE OF DOING IN HIS 
PRESENT PHYSICAL CONDITION, PRECLUDES A FINDING THAT CLAIMANT IS, 

AT THE PRESENT TIME 1 PERMANENTLY AND .TO:J'ALLY DI SABLED, 

, THE BOARD CONCLUDES T_HAT THE AWARD OF 4 0 PER CENT UNSCHED
ULED DlS"-BILITY ADEQUATELY COMPENSATES CLAIMANT .FOR HIS LOSS OF 
EARNING CAPACITY• 

ORDER 

THE ORDER OF THE REFEREE DATED ·JUNE 2 7 1 197 5 IS REVERSE �• 

THE DETERMINATION ORDER MAILED DEC-EMBER 5 1 1974 JS AFFIRMED, 

WCB CASE NO. 74..:..2931, 
WCB CASE.NO. 75-3365 

CONAN OLSOl'I°, -CLAiMANT 
EVOHL F, MALAGON 1 CLAIMANT'S ATTY, 
DEPT0 OF JUSTICE, DEFENSE ATTY,, 
REQUEST FOR REVIEW BY SAIF 

J.ANUARY 27, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE STATE ACCI~E~T INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE RE FE REE'S ORDER DATED JULY 3 0, 1 9 7 5 WHICH AWARDED CL.Al MANT 
PERMANENT TOTAL DISABILITY AS OF AUGUST 5, 1 9 7 4 AND ALSO THE 
REFEREE'S ORDER ENTERED AUGUST 4, 197 5 WHEREBY THE REFEREE AWARDED 
CLAIMANT 100 • 9 2 DEGREES FOR BINAURAL HEARING LOSS, 

THE CLAIMANT HAD REQUESTED A HEARING ON THE DETERMINATION 
ORDER MAILED AUGUST 1.5 0 1974 WHICH AWARDED CLAIMANT 56•8 DEGREES 

-1 a 2 -
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PRIOR TO HIS INDUSTRIAL ACCIDENT. THE ACCIDENT EXACERBATED THE
PREEXISTING CONDITION AND THAT CONDITION,  HEN COUPLED  ITH CLAIM
ANT'S SHOULDER DISABILITY, CONVINCED THE REFEREE THAT CLAIMANT  AS
AT THE PRESENT TIME PERMANENTLY AND TOTALLY DISABLED. HE FELT THE
STATEMENT OF THE THREE ORTHOPEDIC SURGEONS THAT CLAIMANT COULD
 ORK AS A SECURITY GUARD  AS NEITHER REALISTIC NOR PERSUASIVE.

The board, o de  ovo review, fi ds that the assessme t of
claima t's disability due to his i dustrial i jury was mild a d the

disability  ot related to the i jury, but of a dege erative  ature,
 AS CONSIDERED MODERATELY SEVERE.. THE ORTHOPEDIC CONSULTANTS
CONCLUDED THAT CLAIMANT COULD NOT RETURN TO HIS REGULAR JOB AS A
BRICKLAYER BUT THAT HE COULD DO LIGHTER TYPES OF  ORK. THE EVI
DENCE INDICATES THAT  HEN CLAIMANT  AS SEEN AT VOCATIONAL REHABI
LITATION HE INDICATED HE HOPED TO GO BACK TO MASONRY TYPE  ORK,
THAT IT  AS HARD FOR HIM TO VISUALIZE HIMSELF DOING ANYTHING ELSE.
BECAUSE OF THIS POSITION TAKEN BY CLAIMANT, HIS APPLICATION  AS
NOT ACCEPTED BUT HE  AS ENCOURAGED TO CONTACT VOCATIONAL REHABI
LITATION IN THE FUTURE IF HE FELT HE NEEDED THEIR SERVICES. CLAIM
ANT NEVER RETURNED NOR SOUGHT SUCH SERVICES FOR ANY TYPE OF RE
TRAINING BUT ATTEMPTED TO RETURN TO BRICKLAYING FOR APPROXIMATELY
FOUR DAYS AND FOUND HE COULD NOT DO THAT. THERE IS NO EVIDENCE IN
THE RECORD THAT CLAIMANT HAS ATTEMPTED TO FIND ANY TYPE OF  ORK
EXCEPT AS A BRICKLAYER.

The BOARD CONCLUDES THAT BECAUSE CLAIMANT REFUSED TO GO
BACK TO ANY TYPE OF  ORK EXCEPT BRICKLAYING, A JOB  HICH HE OBVI
OUSLY IS PHYSICALLY INCAPABLE OF DOING AT THE PRESENT TIME, AND
THE LACK OF EVIDENCE THAT HE HAS MADE ANY ENDEAVOR TO SECURE
LIGHTER TYPES OF  ORK  HICH HE MIGHT BE CAPABLE OF DOING IN HIS
PRESENT PHYSICAL CONDITION, PRECLUDES A FINDING THAT CLAIMANT IS,
AT THE PRESENT TIME, PERMANENTLY AND TOTALLY DISABLED,

The BOARD CONCLUDES THAT THE A ARD OF 4 0 per cent unsched

uled DISABILITY ADEQUATELY COMPENSATES CLAIMANT FOR HIS LOSS OF
EARNING CAPACITY.

ORDER
Th ORDER OF THE REFEREE DATED JUNE 27, 1 9 7 5 IS REVERSED.

The determi atio order mailed December 5, 1974 is affirmed.

WCB CASE NO. 74-2931 J ANUARY 27, 1976
WCBCASE.NO. 75-3365

CONAN OLSON, CLAIMANT
EVOHL F. MALAGON, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY..
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of

THE REFEREE' S ORDER DATED JULY 3 0 , 1 9 75  HICH A ARDED CLAIMANT
PERMANENT TOTAL DISABILITY AS OF AUGUST 5 , 1 9 74 AND ALSO THE
REFEREE'S ORDER ENTERED AUGUST 4, 1975  HEREBY THE REFEREE A ARDED
CLAIMANT 1 0 0.9 2 DEGREES FOR BINAURAL HEARING LOSS.

Th claimant had r qu st d a h aring on th d t rmination
ORDER MAILED AUGUST 1.5 , 1 9 74  HICH A ARDED CLAIMANT 56.8 DEGREES
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FOR 29•6 PER CENT L.OSS BINAURAL. HEARING, RESUL.TING FROM 32•5 PER 
CENT L.OSS OF HEARING IN THE L.EFT EAR AND 2 9 • 1 6 PER CENT L.OSS OF 

HEARING IN THE RIGHT EAR 0 

THE CL.AIMANT HAD AL.SO REQUESTED A HEARING ON THE DETERMINA

TION ORDER MAIL.ED AUGUST 5 1 1974, AS AMENDED ON AUGUST 13 1 1 974 

WHICH AWARDED CLAIMANT 3 0 DEGREES FOR 2 0 PER CENT LOSS OF THE 

RIGHT HAND AND 3 0 DEGREES FOR 2 0 PER CENT LOSS OF THE L.EF'T HAND. 

THE TWO REQUESTS WERE CONSOLIDATED FOR HEARING BUT SEPARATE 

OPINION AND ORDERS WERE ENTERED BY THE REFEREE UPON THE 'CONCL.USION 

OF THE HEARING 0 

CL.AIMANT IS A 60 YEAR OLD TIMBER FALLER WHO WAS EMPL.OYED 
BY THE EMPLOYER FROM JUNE 1961 TO DECEMBER 1973 0 CLAIMANT HAD 

ALSO WORKED IN THE WOODS FOR DIFFERENT COMPANIES SINCE 194 1 
HIS ONLY OTHER WORK EXPERIENCE INVOLVED FARM LABOR WORK, TRUCK 

DRIVING, ROAD AND POWER L.INE CONSTRUCTION AND GREASING AND WASH

ING AUTO MOB ILE S 0 CLAIMANT HAS AN EIGHTH GRADE EDUCATION 0 

fN JUNE 1 9 7 3 CLAIMANT FIRST NOTICED A SKIN REACTION - HIS 

HANDS WOULD SWELL SO THAT HE COULD NOT CLOSE THEM AND THEY WOULD 

ITCH QUITE SEVERELY. ALTHOUGH HE REMAINED ON THE EMPLOYER'S PAY

ROLL FOR SIX MORE MONTHS HE WAS ONLY ABLE TO WORK A FEW DAYS 

DURING THAT PERIOD 0 WHEN HE REMAINED OUT OF THE WOODS TWO OR 

THREE WEEKS, THE SKIN CONDITION WOULD HEAL, HOWEVER, UPON RETURN 

TO THE WOODS THE PROBLEM WOULD AGAIN LIGHT UP 0 THE CONDITION WAS 

DIAGNOSED CHRONIC ECZEMATOUS DERMATITIS. PATCH TESTS WITH VARIOUS 

WOOD PRODUCTS AND TARS WERE NEGATIVE. IT WAS MEDICALL.Y ESTAB-

L.ISHED THAT THE PROBLEM WAS RELATED TO CL.Al MANT' S WORK IN THE 

WOODS, HOWEVER, NO SPECIF IC ALLERGIC AGE NT WAS IDENTIF IED 0 

CLAIMANT WAS REFERRED TO THE DISABILITY PREVENTION DIVISION 

AFTER HE HAD BEEN OUT OF THE WOODS FOR SEVERAL MONTHS AND HAD, 

AT THAT TIME, NO DERMATOLOGICAL COMPLAINTS OR APPARENT SYMPTOMS• 

HOWEVER, DURING OCCUPATIONAL THERAPY AT DISABILITY PREVENTION 

DIVISION HE WORKED BRIEFLY WITH FIR PLYWOOD AND NOTICED HIS HANDS 

WOULD ITCH ALTHOUGH NO SERIOUS APPARENT SYMPTOMS WERE NOTED BY 

THE DOCTORS• 

WHILE CLAIMANT WAS AT DISABILITY PREVENTION DIVISION A CARDIAC 

CONDITION WAS DISCOVERED AND IN AUGUST 1 974 A PERMANENT TRANS

VENOUS PACEMAKER WAS IMPLANTED. THE CARDIOLOGIST WAS OF THE 

OPINION THAT TH IS PARTICULAR PROBLEM WOULD NOT PROHIBIT CLAIMANT 

FROM RETURNING TO HIS REGULAR WORK IN THE WOODS ALTHOUGH HE WOULD 

RECOMMEND A MORE MODERATE ACTIVITY 0 

0R. ROLL! NS, CL.Al MANT' S TREATING DERMATOLOGIST, WAS OF THE 

OPINION THAT CLAIMANT'S SKIN CONDITION WAS ASSOCIATED WITH HIS 

WORK IN THE WOODS AND THAT CLAIMANT WAS NO LONGER ABLE TO FOLLOW 

THAT VOCATION. 

THE REFEREE WAS OF THE OPINION THAT, ALTHOUGH THE DETERMIN

ATION ORDER CLOSED CLAIMANT'S CLAIM WITH AWARDS OF SCHEDULED DISA

BILITIES FOR BOTH HANDS, THE AWARD SHOULD HAVE BEEN BASED ON UN

SCHEDULED DI SAB IL. ITY BECAUSE CL.Al MANT' S CONDIT ION IS SYSTEM IC IN 

NATURE• THE REFEREE FOUND THAT CLAIMANT IS ALLERGIC TO SOMETHING 
WITH WHICH HE COMES IN CONTACT WHILE WORKING IN THE FOREST BUT 
THAT AS OF THE DATE OF THE HEARING, NO ONE HAD BEEN ABLE TO IDENTIFY 
THE SPECIFIC ALLERGEN• EARLY HISTORY OF CLAIMANT" S CONDITION INDI

CATES COMPLAINTS THAT IT WAS MANIFESTED ALSO TO CLAIMANT" S FACE 
ALTHOUGH THE MORE RECENT MEDICALS REFER ONLY TO THE HAND PROBLEM• 
HOWEVER, .THE CONDITION MANIFESTED ITSELF IN THE HANDS ONLY BECAUSE 

-1 03 -

FOR 29.6 PER CENT LOSS BINAURAL HEARING, RESULTING FROM 32.5 PER
CENT LOSS OF HEARING IN THE LEFT EAR AND 2 9.16 PER CENT LOSS OF
HEARING IN THE RIGHT EAR.

The claimant had also r qu st d a h aring on th d t rmina
tion ORDER MAILED AUGUST 5, 1974, AS AMENDED ON AUGUST 1 3 , 1 9 74 ,
 HICH A ARDED CLAIMANT 30 DEGREES FOR 20 PER CENT LOSS OF THE
RIGHT HAND AND 3 0 DEGREES FOR 2 0 PER CENT LOSS OF THE LEFT HAND.

The two r qu sts w r consolidat d for h aring but s parat 
OPINION AND ORDERS  ERE ENTERED BY THE REFEREE UPON THE CONCLUSION
OF THE HEARING.

Claima t is a 60 year old timber faller who was employed

BY THE EMPLOYER FROM JUNE 1961 TO DECEMBER 1 9 73 . CLAIMANT HAD
ALSO  ORKED IN THE  OODS FOR DIFFERENT COMPANIES SINCE 194 1
HIS ONLY OTHER  ORK EXPERIENCE INVOLVED FARM LABOR  ORK, TRUCK
DRIVING, ROAD AND PO ER LINE CONSTRUCTION AND GREASING AND  ASH
ING AUTOMOBILES. CLAIMANT HAS AN EIGHTH GRADE EDUCATION.

In JUNE 1 9 73 CLAIMANT FIRST NOTICED A SKIN REACTION HIS
HANDS  OULD S ELL SO THAT HE COULD NOT CLOSE THEM AND THEY  OULD
ITCH QUITE SEVERELY. ALTHOUGH HE REMAINED ON THE EMPLOYER S PAY
ROLL FOR SIX MORE MONTHS HE  AS ONLY ABLE TO  ORK A FE DAYS
DURING THAT PERIOD.  HEN HE REMAINED OUT OF THE  OODS T O OR
THREE  EEKS, THE SKIN CONDITION  OULD HEAL, HO EVER, UPON RETURN
TO THE  OODS THE PROBLEM  OULD AGAIN LIGHT UP. THE CONDITION  AS
DIAGNOSED CHRONIC ECZEMATOUS DERMATITIS. PATCH TESTS  ITH VARIOUS
 OOD PRODUCTS AND TARS  ERE NEGATIVE. IT  AS MEDICALLY ESTAB
LISHED THAT THE PROBLEM  AS RELATED TO CLAIMANT S  ORK IN THE
 OODS, HO EVER, NO SPECIFIC ALLERGIC AGENT  AS IDENTIFIED.

Claima t was referred to the disability preve tio divisio 

AFTER HE HAD BEEN OUT OF THE  OODS FOR SEVERAL MONTHS AND HAD,
AT THAT TIME, NO DERMATOLOGICAL COMPLAINTS OR APPARENT SYMPTOMS.
HO EVER, DURING OCCUPATIONAL THERAPY AT DISABILITY PREVENTION
DIVISION HE  ORKED BRIEFLY  ITH FIR PLY OOD AND NOTICED HIS HANDS
 OULD ITCH ALTHOUGH NO SERIOUS APPARENT SYMPTOMS  ERE NOTED BY
THE DOCTORS.

While claima t was at disability preve tio divisio a cardiac

CONDITION  AS DISCOVERED AND IN AUGUST 1 9 74 A PERMANENT TRANS
VENOUS PACEMAKER  AS IMPLANTED. THE CARDIOLOGIST  AS OF THE
OPINION THAT THIS PARTICULAR PROBLEM  OULD NOT PROHIBIT CLAIMANT
FROM RETURNING TO HIS REGULAR  ORK IN THE  OODS ALTHOUGH HE  OULD
RECOMMEND A MORE MODERATE ACTIVITY.

Dr. ROLLINS, CLAIMANT'S TREATING DERMATOLOGIST,  AS OF THE
OPINION THAT CLAIMANT S SKIN CONDITION  AS ASSOCIATED  ITH HIS
 ORK IN THE  OODS AND THAT CLAIMANT  AS NO LONGER ABLE TO FOLLO 
THAT VOCATION.

The referee w s of the OPINION th t,  lthough the determin

 tion ORDER CLOSED CLAIMANT'S CLAIM  ITH A ARDS OF SCHEDULED DISA
BILITIES FOR BOTH HANDS, THE A ARD SHOULD HAVE BEEN BASED ON UN
SCHEDULED DISABILITY BECAUSE CLAIMANT'S CONDITION IS SYSTEMIC IN
NATURE. THE REFEREE FOUND THAT CLAIMANT IS ALLERGIC TO SOMETHING
 ITH  HICH HE COMES IN CONTACT  HILE  ORKING IN THE FOREST BUT
THAT AS OF THE DATE OF THE HEARING, NO ONE HAD BEEN ABLE TO IDENTIFY
THE SPECIFIC ALLERGEN. EARLY HISTORY OF CLAIMANT S CONDITION INDI
CATES COMPLAINTS THAT IT  AS MANIFESTED ALSO TO CLAIMANT S FACE
ALTHOUGH THE MORE RECENT MEDICALS REFER ONLY TO THE HAND PROBLEM.
HO EVER, THE CONDITION MANIFESTED ITSELF IN THE HANDS ONLY BECAUSE
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WORKS WITH HIS HANDS• THE REFEREE FOUND THAT ALTHOUGH 

CLAIMANT'S CONDITION, I.E. DERMATITIS, MANIFESTED ITSELF PRIMARILY 

TO HIS HANDS, IT IS GENERALIZED THROUGHOUT HIS BODY. 

EVERY TIME CLAIMANT ATTEMPTED TO RETURN TO WORK IN THE WOODS, 

THE CONDITION 'FLARED UP', OBVIOUSLY, CLAIMANT CANNOT RETURN TO 

SUCH WORK. CL.Al MANT IS 6 0 YEARS OLD AND HAS WORKED FOR NEARLY 3 2 

YEARS IN THE WOODS - HIS EDUCATION IS LIMITED AND VOCATIONAL REHABI

LITATION IS NOT A VERY REALISTIC ALTERNATIVE• 

THE REFEREE CONCLUDED THAT Cl.:.AI MANT' S MED )CAL CONDIT ION, 

WHEN CONSIDERED WITH HIS AGE, EDUCATION, TRAINING AND WORK EXPERI

ENCE, MADE CLAIMANT PERMANENTLY AND TOTALLY DISABLE �• 

W1TH RESPECT TO THE HEARING LOSS, THE REFEREE FOUND .THAT THE 

EVALUATION DIVISION OF THE BOARD IN COMPUTING THE PERCENTAGE BI

NAURAL HEAR ING LOSS SUFFERED BY CLAIMANT HAD UT IL. I ZED THE AUD 10-

LOGICAL. FINDING IN THE NORMAL FREQUENCY RANGES ONLY• 

fN THE MATTER OF THE COMPENSATION OF OSCAR PRIVETTE ( UNDER

SCORED), WCB 73 -1 563, THE BOARD HELD THAT HIGH TONE LOSSES MUST 

BE INCLUDED IN DETERMINING LOSS OF I NORMAL' HEARING WITHIN THE 

MEANING OF ORS 656.214(F) AND (G)e THE REFEREE CONCLUDED USING 

THE AUDIOGRAMS TAKEN ON JUNE 25, AND JUNE 26, 1974 AND APPLYING THE 

FORMULA IN PRIVETTE (UNDERSCORED), THAT CLAIMANT HAD SUFFERED 

5 1 • I 5 PER CENT RIGHT EAR LOSS EQUAL TO 3 0 • 6 9 DEGREES AND 2 2 • 4 0 PER 

CENT LEFT EAR LOSS EQUAL TO 3 7 • 4 4 DEGREES FOR A TOTAL OF 6 8 • 3 DEGREES 

WHICH RESULTS IN A BINAURAL HEARING LOSS EQUAL TO 52 • 56 PER CENT 

OR 1 oo.92 DEGREES. 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE'S 

CONCLUSION THAT CLAIMANT'S DERMATOLOGICAL PROBLEM IS SYSTEMIC 

AND, THEREFORE, MUST BE TREATED AS AN UNSCHEDULED RATHER THAN 

A SCHEDULED DISABILITY 0 HOWEVER, THE BOARD DOES FEEL, BASED UPON 

DR• HICKMAN'S REPORT WHICH SUGGESTS POSSIBLE RETRAINING OF CLAIM

ANT TO ENABLE HIM TO ENGAGE IN OTHER TYPES OF WORK NOT REQUIRING 

CONTACT W 1TH WOOD OR WOOD PRODUCTS, THAT CL.Al MANT IS NOT ENTITLED 

TO AN AWARD OF PERMANENT TOTAL DISABILITY BUT THAT HIS LOSS OF 

EARNING CAPACITY DOES JUSTIFY AN AWARD OF 50 PER CENT OF THE MAXI

MUM ALLOWABLE BY STATUTE FOR UNSCHEDULED DISABILITY. 

THE BOARD AGREES WITH THE FINDINGS AND CONCLUSIONS REACHED 
BY THE REFEREE WITH RESPECT TO THE CLAIMANT'S CLAIM FOR BINAURAL 

HEARING LOSS AND AFFIRMS IT 0 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 3 0, 1 9 7 5 ( WCB CASE NO. 

74 -2 931) IS MODIFIED TO THE EXTENT THAT CLAIMANT IS AWARDED 160 

DEGREES OF A MAXIMUM OF 32 0 DEGREES FOR UNSCHEDULED ( DERMATITIS) 

DI SAS I LITY • TH IS IS IN LI EU OF THE AWARD MADE BY THE REFEREE IN HIS 

ORDER WHICH IN ALL OTHER RESPECTS IS AFFIRMED. 

THE ORDER OF THE REFEREE DATED AUGUST 4, 1975 ( WCB CASE NO. 

74-3365) IS AFFIRMED• 

CLAIMANT'S ATTORNEY lS AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE 

SUM OF 3 5 0 DEGREES, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 
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CLAIMANT  ORKS  ITH HIS HANDS. THE REFEREE FOUND THAT ALTHOUGH
cl im nt s CONDITION, I. E. DERMATITIS, MANIFESTED ITSELF PRIMARILY
TO HIS HANDS, IT IS GENERALIZED THROUGHOUT HIS BODY.

Every time claima t attempted to retur to work i the woods,
THE CONDITION FLARED UP1 , OBVIOUSLY, CLAIMANT CANNOT RETURN TO
SUCH  ORK. CLAIMANT IS 60 YEARS OLD AND HAS  ORKED FOR NEARLY 32
YEARS IN THE  OODS HIS EDUCATION IS LIMITED AND VOCATIONAL REHABI
LITATION IS NOT A VERY REALISTIC ALTERNATIVE.

The referee co cluded that claima t's medical co ditio ,
 HEN CONSIDERED  ITH HIS AGE, EDUCATION, TRAINING AND  ORK EXPERI
ENCE, MADE CLAIMANT PERMANENTLY AND TOTALLY DISABLED.

With r sp ct to th h aring loss, th r f r  found that th 
EVALUATION DIVISION OF THE BOARD IN COMPUTING THE PERCENTAGE BI
NAURAL HEARING LOSS SUFFERED BY CLAIMANT HAD UTILIZED THE AUDIO-
LOGICAL FINDING IN THE NORMAL FREQUENCY RANGES ONLY,

In THE MATTER OF THE COMPENSATION OF OSCAR PRIVETTE (UNDER
SCORED) ,  CB 7 3 1 5 6 3 , THE BOARD HELD THAT HIGH TONE LOSSES MUST
BE INCLUDED IN DETERMINING LOSS OF 'NORMAL1 HEARING  ITHIN THE
MEANING OF ORS 6 5 6.2 1 4 (F) AND ( G) . THE REFEREE CONCLUDED USING
THE AUDIOGRAMS TAKEN ON JUNE 25 , AND JUNE 2 6 , 1 97 4 AND APPLYING THE
FORMULA IN PRIVETTE (UNDERSCORED) , THAT CLAIMANT HAD SUFFERED
5 1.15 PER CENT RIGHT EAR LOSS EQUAL TO 30.69 DEGREES AND 22.40 PER
CENT LEFT EAR LOSS EQUAL TO 37.44 DEGREES FOR A TOTAL OF 68.3 DEGREES
 HICH RESULTS IN A BINAURAL HEARING LOSS EQUAL TO 52 . 56 PER CENT
OR 100.92 DEGREES.

The BOARD, ON DE NOVO REVIE , AGREES  ITH THE REFEREE'S
CONCLUSION THAT CLAIMANT'S DERMATOLOGICAL PROBLEM IS SYSTEMIC
AND, THEREFORE, MUST BE TREATED AS AN UNSCHEDULED RATHER THAN
A SCHEDULED DISABILITY. HO EVER, THE BOARD DOES FEEL, BASED UPON
dr. hickma 's report which suggests possible retrai i g of claim

 nt TO ENABLE HIM TO ENGAGE IN OTHER TYPES OF  ORK NOT REQUIRING
CONTACT  ITH  OOD OR  OOD PRODUCTS, THAT CLAIMANT IS NOT ENTITLED
TO AN A ARD OF PERMANENT TOTAL DISABILITY BUT THAT HIS LOSS OF
EARNING CAPACITY DOES JUSTIFY AN A ARD OF 5 0 PER CENT OF THE MAXI
MUM ALLO ABLE BY STATUTE FOR UNSCHEDULED DISABILITY.

The BOARD AGREES  ITH THE FINDINGS AND CONCLUSIONS REACHED
BY THE REFEREE  ITH RESPECT TO THE CLAIMANT'S CLAIM FOR BINAURAL
HEARING LOSS AND AFFIRMS IT.

ORDER
The ORDER OF THE REFEREE DATED JULY 3 0 , 1 9 7 5 (  CB CASE NO.

74 -2 93 1 ) IS MODIFIED TO THE EXTENT THAT CLAIMANT IS A ARDED 160
DEGREES OF A MAXIMUM OF 3 2 0 DEGREES FOR UNSCHEDULED (DERMATITIS)
DISABILITY. THIS IS IN LIEU OF THE A ARD MADE BY THE REFEREE IN HIS
ORDER  HICH IN ALL OTHER RESPECTS IS AFFIRMED.

The ORDER OF THE REFEREE DATED AUGUST 4 , 1 9 75 ( CB CASE NO.
74 -3 36 5 ) IS AFFIRMED.

Claima t's attor ey is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE
SUM OF 3 5 0 DEGREES, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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WCB CASE· NO.· 74-1419 · JANUARY 27, 1976 
. . . 

ROBERT JAMES, CLAIMANT 
WILLIAM CROTHERS, JR., CLAIMANT'S ATTY 8 

PHILIP. Ae MONGRAIN, DEFENSE ATTY 0 

REQUEST FOR. REVIEW BY EMPLOYER 

. REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

·THE EMPLOYER REQUESTS REVIEW BY THE BOARD OF THE REFEREE·• S 
ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR.ACCEPTANCE AND 
PAYMENT OF BENEFITS AS PROVIDED BY STATUTE 0 

THE ISSUE BEFORE THE REFEREE WAS WHETHER CLAIMANT HAD SUS
TAINED A COMPENSABLE INJURY OR OCCUPATIONAL DISEASE·• CLAIMANT IS 
56 YEARS OLD AND WAS EMPLOYED BETWEEN JANUARY 21 AND FEBRUARY 8, 
197 4 AS A SPOT WELDER. HE HAD BEEN. A JOURNEYMAN SHEET METAL ·woRKER 
SINCE 195 0 BUT PRIOR TO BEING EMPLOYED BY THE EMPLOYER HE HAD DONE 
VERY LITTLE SPOT WELDING AND NOT FOR ANY LENGTH:OF .TIME. HIS JOB 
AS A SPOT WELDER FOR THE EMPLOYER CONSISTED OF SPOT WELDING THE 
FITTING ON A CONTINUOUS BASIS THROUGHOUT HIS 7 AND ONE HALF' HOUR 
SHIFT0 

AFTER TWO OR THREE DAYS CLAIMANT DEVELOPED A COUGH, WHICH 
WORSEN'E �, AND· ON FEBRUARY 7, 19 74 1 HE ASKED HIS FOREMAN IF THERE 
WAS ANY OTHER WORK AVAILABLE FOR HIM - HE WAS ADVISED THAT THERE 
WAS NOT AND CLAIMANT THEN GAVE NOTICE THAT HE WOULD QUIT WORK -THE 
FOLLOWING DAY0 

0N FEBRUARY 19 1 1 975 CLAIMANT SAW DR 0 FRENCH WHO, AFTER 
EXAMINATION, FOUND COUGH AND CHEST CONGESTION AND DIAGNOSED BRON
CHITIS RESULTING FROM THE INDUSTRIAL INJURY OR EXPOSURE DESCRIBED 
TO HIM BY CLAIMANT 0 ON THAT SAME DATE CLAIMANT HAD FILED THE RE
PORT OF HIS INDUSTRIAL INJURY0 ON MARCH 2 5 1 1974 THE CLAIM_ WAS 
DE NIED 0 

CLAIMANT WAS AGAIN EXAMINED LATER BY DR 0 ·FRENCH, AT THAT 
TIME CLAIMANT WAS COUGHING BLOOD 0 IMMEDIATE HOSPITALIZATION WAS 
RECOMMENDED BUT BECAUSE HIS INDUSTRIAL CLAIM HAD BEEN DENIED, 
CLAIMANT DECIDED TO GO TO THE VETERANS ADMINISTRATION HOSPITAL 
IN PORTLAND0 HE WAS THERE APPROXIMATELY A WEEK AND HIS CONDITION 
WAS DIAGNOSED AS HEMOPTYSIS AND SHOR.TNESS OF BREATH 0 A PHYSICAL 
EXAMINATION INDICATED DRIED BLOOD IN ONE NOSTRIL 0 

. ~ 

IN AUGUST 1 9 7 4 CLAIMANT WAS EXAM I NED BY DR 0 TUHY AT THE 
REQUEST OF THE EM PLOYER 0 DR 0 TUHY DIAGNOSED CHRONIC OBSTRUCTIVE 
LUNG DISEASE WITH CHRONIC BRONCHITIS 0 HE FELT THAT CLAIMANT DID 
NOT SUFFER ANY PERMANENT EXACERBATION OF HIS LUNG CONDITION 
BECAUSE OF HIS THREE WEEKS OF WELD ING BUT THAT IT WAS A REASONABLE 
MEDICAL PROBABILITY THAT HE SUFFERED A TEMPORARY EXACERBATION 
OF THE SYMPTOMS OF BRONCH'iTIS WHICH HE WOULD HAVE EXPECTED TO 
HAVE SUBSIDED IN PERHAPS ONE WEEK BUT CERTAINLY NOT TO PERSIST 
MORE THAN ONE MONTH 0 

OR 0 TUHY ·ALSO STATED THAT HARMFUL FUMES ARISING .FROM WELD
ING NEED NOT BE VISIBLE AND THAT PERSONS WITH PREEXISTING CHRONIC 
OBSTRUCTIVE LUNG DISEASE AND CHRONIC BRONCHITIS WERE MORE SUS
CEPTIBLE TO IRRITATION OF THE LUNGS AND BRONCHI THAN WOULD .BE A 
NORMAL PERSON0 IN OTHER WORDS, THE LEVEL OF EXPOSURE WHICH COULD 
BE TOLERATED BY A PERSON WITH NORMAL BREATHING COULD GIVE RISE 
TO SYMPTOMS IN A MA.N WITH EMPHYSEMA OR BRONCHITIS. 

-t O 5 -

WCB CASE NO. 74-1419 JANUARY 27, 1976

ROBERT JAMES, CLAIMANT
WILLIAM CROTHERS, JR. , CLAIMANT S ATTY.
PHILIP A. MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

R vi w d by board m mb rs wilson and moor .

Th  mploy r r qu sts r vi w by th board of th r f r  ’s
ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR ACCEPTANCE AND
PAYMENT OF BENEFITS AS PROVIDED BY STATUTE.

The issue before the referee was whether claima t had sus

tai ed A COMPENSABLE INJURY OR OCCUPATIONAL DISEASE, CLAIMANT IS
56 YEARS OLD AND WAS EMPLOYED BETWEEN JANUARY 2 I AND FEBRUARY 8 ,
1 974 AS A SPOT WELDER, HE HAD BEEN A JOURNEYMAN SHEET METAL WORKER
SINCE 1 9 5 0 BUT PRIOR TO BEING EMPLOYED BY THE EMPLOYER HE HAD DONE
VERY LITTLE SPOT WELDING AND NOT FOR ANY LENGTH OF TIME, HIS JOB
AS A SPOT WELDER FOR THE EMPLOYER CONSISTED OF SPOT WELDING THE
FITTING ON A CONTINUOUS BASIS THROUGHOUT HIS 7 AND ONE HALF HOUR
SHIFT.

Aft r two or thr  days claimant d v lop d a cough, which
WORSENED, AND ON FEBRUARY 7 , 1 9 74 , HE ASKED HIS FOREMAN IF THERE
WAS ANY OTHER WORK AVAILABLE FOR HIM HE WAS ADVISED THAT THERE
WAS NOT AND CLAIMANT THEN GAVE NOTICE THAT HE WOULD QUIT WORK THE
FOLLOWING DAY. '•

O FEBRUARY 1 9 , 1 975 CLAIMANT SAW DR. FRENCH WHO, AFTER

EXAMINATION, FOUND COUGH AND CHEST CONGESTION AND DIAGNOSED BRON
CHITIS RESULTING FROM THE INDUSTRIAL INJURY OR EXPOSURE DESCRIBED
TO HIM BY CLAIMANT. ON THAT SAME DATE CLAIMANT HAD FILED THE RE
PORT OF HIS INDUSTRIAL INJURY. ON MARCH 25, 1974 THE CLAIM WAS
DENIED.

Claima t was agai exami ed later by dr, fre ch, at that

TIME CLAIMANT WAS COUGHING BLOOD. IMMEDIATE HOSPITALIZATION WAS
RECOMMENDED BUT BECAUSE HIS INDUSTRIAL CLAIM HAD BEEN DENIED,
CLAIMANT DECIDED TO GO TO THE VETERANS ADMINISTRATION HOSPITAL
IN PORTLAND. HE WAS THERE APPROXIMATELY A WEEK AND HIS CONDITION
WAS DIAGNOSED AS HEMOPTYSIS AND SHORTNESS OF BREATH. A PHYSICAL
EXAMINATION INDICATED DRIED BLOOD IN ONE NOSTRIL.

V

I AUGUST 1 9 74 CLAIMANT WAS EXAMINED BY DR. TUHY AT THE

REQUEST OF THE EMPLOYER. DR. TUHY DIAGNOSED CHRONIC OBSTRUCTIVE
LUNG DISEASE WITH CHRONIC BRONCHITIS. HE FELT THAT CLAIMANT DID
NOT SUFFER ANY PERMANENT EXACERBATION OF HIS LUNG CONDITION
BECAUSE OF HIS THREE WEEKS OF WELDING BUT THAT IT WAS A REASONABLE
MEDICAL PROBABILITY THAT HE SUFFERED A TEMPORARY EXACERBATION
OF THE SYMPTOMS OF BRONCHITIS WHICH HE WOULD HAVE EXPECTED TO
HAVE SUBSIDED IN PERHAPS ONE WEEK BUT CERTAINLY NOT TO PERSIST
MORE THAN ONE MONTH.

Dr. TUHY ALSO STATED THAT HARMFUL FUMES ARISING FROM WELD

ING NEED NOT BE VISIBLE AND THAT PERSONS WITH PREEXISTING CHRONIC
OBSTRUCTIVE LUNG DISEASE AND CHRONIC BRONCHITIS WERE MORE SUS
CEPTIBLE TO IRRITATION OF THE LUNGS AND BRONCHI THAN WOULD BE A
NORMAL PERSON. IN OTHER WORDS, THE LEVEL OF EXPOSURE WHICH COULD
BE TOLERATED BY A PERSON WITH NORMAL BREATHING COULD GIVE RISE
TO SYMPTOMS IN A MAN WITH EMPHYSEMA OR BRONCHITIS.
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FRENCH WAS OF THE OPINION THAT CLAIMANT'S SYMPTOMS 
WERE CAUSED BY HIS OCCUPATION AND THAT .HE SHOULD QUIT SPOT WELDING 

UNTIL THE SYMPTOMS SUBSIDED. 

PRIOR TO CLAIMANT'S WORK AT THE EMPLOYERS HE HAD NOT EXPERI

ENCED PERSISTENT COUGHING NOR HAD HE COUGHED UP BLOOD - THIS TESTI

MONY WAS CORROBORATED BY HIS WIFE 0 CLAIMANT TESTIFIED THAT THERE 

WERE FUMES FROM SPOT WELDING ON GALVANIZED STEEL WHICH WERE DIS

TINCTLY RECOGNIZABLE ALTHOUGH NOT OVERPOWERING - CLAIMANT'S FORE

MAN DISPUTED THIS. BOTH THE FOREMAN AND A FELLOW WORKER TESTIFIED 

THAT THE BUILDING IN WHICH CLAIMANT WORKED WAS PRESSURIZED BY 

EXHAUST FANS 1 HOWEVER, NO TESTIMONY WAS PRESENTED TO IND !CATE 

WHETHER THE FANS WERE WORKING ALL THE TIME WHEN CLAIMANT WAS 

PRESENT• 

THE REFEREE, BASED UPON THE CREDIBLE TESTIMONY OF CLAIMANT 

AND HIS WIFE THAT PRIOR TO WORKING AT THE EMPLOYERS AS A SPOT 

WELDER HE HAD HAD NO SYMPTOMS SIMILAR TO THOSE HE EXPERIENCED 

AFTER SPOT WELDING AND THAT SUCH SYMPTOMS REQUIRED HIM TO QUIT 

WORK AND SEEK MEDICAL ATTENTION AND UPON BOTH THE OPINION OF DR• 

FRENCH AND DR. TUHY, CONCLUDED CLAIMANT DID INCUR A COMPENSABLE 

OCCUPATIONAL DISEASE WHILE EMPLOYED AS A SPOT WELDER BY THE 

EMPLOYER• 

THE BOARD, ON DE NOVO REVIEW, FIND_S THAT THE CONTENTION 

MADE BY THE EMPl.OYER THAT THE REPORTS OF CLAIMANT'S TREATING 

PHYSICIAN, DR. FRENCH, WERE NOT AS RELIABLE AS THOSE OF DR. TUHY 

BECAUSE OF THE LATTER'S GREATER EXPERTISE IN THIS PARTICULAR 

FIELD, IS NOT WELL TAKEN• THE BOARD AGREES WITH THE FINDINGS AND 

CONCLUSIONS OF THE REFEREE AND AFFIRMS AND ADOPTS HER ORDER• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 24, 1975 IS AFFIRME·D• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEYY S 

FEE FOR HIS SERVICES IN CONNECTION WITH TH IS BOARD REVIEW THE SUM 

OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER. 

WCB CASE .NO. 74-3969-E 

YVONNE WEBB, CLAIMANT 
BUSS 1 LEICHNER, LINDSTEDT, BARKER AND BRUNO, 

CLAIMANT'S ATTYS 0 

JANUARY 21·, 1976 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY EMPLOYER. 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 

ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED.OCTOBER 1, 

1974 WHEREBY CLAIMANT WAS AWARDED 1 1 2 • 5 DEGREES FOR 7 5 PER CENT 

LOSS OF THE RIGHT HAND 0 

CLAIMANT IS A 52 YEAR OLD REGISTERED NURSE WHO SUFFERED A 

COMPENSABLE INJURY 0!'1 MAY 2 9 1 1973 ·WHEN SHE DISLOCATED HER RIGHT 

THUMB WHILE LIFTING A PATIENT OUT OF THE BATHTUB• CLAIMANT WAS 

FIRST SEEN BY DR. GROTH, AN ORTHOPEDIC SURGEON, AND THEREAFTER 

BY DR 0 NATHAN 1 WHO SPECIALIZES IN TREATMENT OF THE HAND. ON 

-1 06 -

-

Dr. fre ch was of the opi io that claima t’s symptoms
 ERE CAUSED BY HIS OCCUPATION AND THAT HE SHOULD QUIT SPOT  ELDING
UNTIL THE SYMPTOMS SUBSIDED.

Prior to claima t’s work at the employers he had  ot experi

enced PERSISTENT COUGHING NOR HAD HE COUGHED UP BLOOD THIS TESTI
MONY  AS CORROBORATED BY HIS  IFE. CLAIMANT TESTIFIED THAT THERE
 ERE FUMES FROM SPOT  ELDING ON GALVANIZED STEEL  HICH  ERE DIS
TINCTLY RECOGNIZABLE ALTHOUGH NOT OVERPO ERING CLAIMANT S FORE
MAN DISPUTED THIS. BOTH THE FOREMAN AND A FELLO  ORKER TESTIFIED
THAT THE BUILDING IN  HICH CLAIMANT  ORKED  AS PRESSURIZED BY
EXHAUST FANS, HO EVER, NO TESTIMONY  AS PRESENTED TO INDICATE
 HETHER THE FANS  ERE  ORKING ALL THE TIME  HEN CLAIMANT  AS
PRESENT.

The REFEREE, BASED UPON THE CREDIBLE TESTIMONY OF CLAIMANT
AND HIS  IFE THAT PRIOR TO  ORKING AT THE EMPLOYERS AS A SPOT
 ELDER HE HAD HAD NO SYMPTOMS SIMILAR TO THOSE HE EXPERIENCED
AFTER SPOT  ELDING AND THAT SUCH SYMPTOMS REQUIRED HIM TO QUIT
 ORK AND SEEK MEDICAL ATTENTION AND UPON BOTH THE OPINION OF DR,
FRENCH AND DR. TUHY, CONCLUDED CLAIMANT DID INCUR A COMPENSABLE
OCCUPATIONAL DISEASE  HILE EMPLOYED AS A SPOT  ELDER BY THE
EMPLOYER.

The board, o de  ovo review, fi ds that the co te tio 
MADE BY THE EMPLOYER THAT THE REPORTS OF CLAIMANT'S TREATING
PHYSICIAN, DR. FRENCH,  ERE NOT AS RELIABLE AS THOSE OF DR. TUHY
BECAUSE OF THE LATTER'S GREATER EXPERTISE IN THIS PARTICULAR
FIELD, IS NOT  ELL TAKEN. THE BOARD AGREES  ITH THE FINDINGS AND
CONCLUSIONS OF THE REFEREE AND AFFIRMS AND ADOPTS HER ORDER,

ORDER
The order of the referee dated august 24, 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE THE SUM
OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 74-3969-E JANUARY 27, 1976

YVONNE WEBB, CLAIMANT
BUSS, LEICHNER, LINDSTEDT, BARKER AND BRUNO,
cl im nt s ATTYS.

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY EMPLOYER .

Reviewed by board members wilso a d moore.

The employer requests review by the board of the referee's
ORDER  HICH AFFIRMED THE DETERMINATION ORDER MAILED OCTOBER 1 ,
1 974  HEREBY CLAI MANT  AS A ARDED 112.5 DEGREES FOR 75 PER CENT
LOSS OF THE RIGHT HAND.

Claima t is a 52 year old registered  urse who suffered a

COM PE NSABLE INJURY ON MAY 2 9 , 1 9 7 3  H EN SHE DISLOCATED HER RIGHT
THUMB  HILE LIFTING A PATIENT OUT OF THE BATHTUB. CLAIMANT  AS
FIRST SEEN BY DR. GROTH, AN ORTHOPEDIC SURGEON, AND THEREAFTER
BY DR. NATHAN,  HO SPECIALIZES IN TREATMENT OF THE HAND. ON
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NOVEMBER 1 4 • 197 3 ORe GROTH PERFORMED A RELEASE, OF THE TUNNEL OF 
THE ABDUCTOR POLLICUS .LONGUS TENDON· AND ON MARCH 21, 1974 A CARPAL 

TUNNEL RELEASE WAS PERFORMED BY DRe NATHAN• 

CLAIMANT !-!AS BEEN GIVEN A PSYCHOLOGICAL EVALUATION BY DR •. 
JULIA PERKINS, A CLINICAL PSYCHOLOGIST AND ALSO HAS BEEN EXAMINED 
BY DR• QUAN, A PSYCHIATRIST• 

0Re NATHAN AND ORe GILL, ANOTHER HAND SPECIALIST, ARE IN 
AGREEMENT THAT CLAIMANT HAS SUFFERED PHYSICAL IMPAIRMENT OF 1 0 
PER CENT, HOWEVER~ BOTl:I RECOGNIZE THE EXISTEJ:,ICE OF A STRONG FUNC
TIONAL OVERLAY• 

THE REFEREE FOUND THAT AL.THOUGH THE PHYSICAL IMPAIRMENT 
RATING OF 1 0 PER CENT MIGHT BE CORRECT, THE EXISTENCE OF A SUBSTAN
TIAL PSYCHOLOGICAL PROBLEM MUST HAVE BEEN TAKEN INTO CONSIDERATION 
AT THE TIME CLAIMANT WAS INTERVIEWED BY THE EVALUATION DIVISION 
OF THE BOARD, OTHERWISE THERE WOULD BE· NO JUSTIFICATION FOR THE 
AWARD OF 7 5 PER CENT LOSS OF THE RIGHT HAND• 

THE REFEREE FOUND THAT THE REPORTS OF DRe PERKINS AND DR• 
QUAN ESTABLISHED THE INJURY DID NOT CAUSE OR SUBSTANTIALLY CONTRI
BUTE TO CLAIMANT" S PSYCHOLOGICAL PROBLEMS, HOWEVER, IT DID PRO
DUCE IN CLAIMANT A DISABILITY .FAR IN EXCESS OF THAT WHICH WOULD HAVE 
BEEN PRODUCED IN THE ABSENCE OF THE PSYCHOLOGICAL FACTORS WHICH 
BOTH DRe PERKINS AND DRe QUAN FOUND AFTER EXAMINING CLAIMANT• THE 
REFEREE, BASED UPON HIS OBSERVATIONS OF CLAIMANT DURING THE COURSE 
OF THE H_EARING, REACHED THE SAME CONCLUSION REACHED BY THE EVALU
ATION DIVISION, THE TREATING DOCTORS, THE PSYCHIATR.ISTS AND THE 
CLINICAL PSYCHOLOGIST AND CONCLUDED• THEREFORE• THE DETERMINATION 
ORDER MAI.LED OCTOBER 1, 1974 CORRECTLY REFLECTED CLAIMANT" S DIS
ABILITY AND HE AFFIRMED ITe 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE IN HIS 
ANALYSIS OF THE EVIDENCE• THE FACTS IN THE INSTANT CASE DIFFER 
FROM THOSE FOUND IN IN THE COMPENSATION OF LIONEL LUCERO ( UNDER
SCORED), WCB CASE NOe 71-1741 1 9 VAN NATTA 1 P 20• IN THE PRESENT 
CASE 1 THE EVIDENCE INDICATES THAT CLAIMANT'S RIGHT HAND PAINS HER 
CONSTANTLY AND TO THE EXTENT THAT SHE CANNOT SLEEP MORE THAN FOUR 
HOURS AT A TIME, SHE LACKS SENSATION IN THE HAND WHICH MAKES IT 
DIFFICULT, IF NOT COMPLETELY IMPOSSIBLEi TO PICK UP OBJECTS EXCEPT 
BY SIGHT, SHE IS UNABLE TO WRITE WITH HER HAND AND HAS REACHED THE 
CONCLUSION THAT FOR HER TYPE OF PROFESSION SHE HAS LOST THE USE OF 
HER HAND TO ALL EXTENTS AND PURPOSES• THE BOARD IS INCLINED TO 
AGREE WITH THE ARTICULATE DESCRIPTION GIVEN BY THE CLAIMANT'WITH 
RESPECT TO HER DISABILITY• . 

THE BOARD CONCLUDES THAT THE PAIN AND SUFFERING EXPERIENCED 
BY CLAIMANT WAS DISABLING AND ALSO THAT THE SUFFERING AND NERVOUS
NESS RESULTING THEREFROM, WHETHER IT BE ANATOMIC OR PSVCHOSOMATIC 1 

MUST BE TAKEN INTO CONSIDERATION IN DETERMINING THE TOTAL.ITV OF 
CLAIMANT'S DISABLING AFFECTS AS A RESULT OF HER INDUSTRIAL. INJURY• 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 1 5, 197 5 IS AFFIRMED• 

CLAI MANT 1 S COUNSEL. IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONNECTION WITH TH.IS BOARD REVIEW, THE SUM 
OF 3 5 0 DOLLARS, PAYABLE BY THE EMPLOYER• 

_, 07-

 OVEMBER 1 4 , 1 9 73 DR. GROTH PERFORMED A RELEASE OF THE TU  EL OF
THE ABDUCTOR POLLICUS LO GUS TE DO A D O MARCH 2 1 , 1 9 74 A CARPAL
TU  EL RELEASE WAS PERFORMED BY DR.  ATHA .

Claimant has b  n giv n a psychological  valuation by dr.
JULIA PERKI S, A CLI ICAL PSYCHOLOGIST A D ALSO HAS BEE EXAMI ED
BY DR. QUA , A PSYCHIATRIST.

Dr.  ATHA A D DR, GILL, A OTHER
AGREEME T THAT CLAIMA T HAS SUFFERED
PER CE T, HOWEVER, BOTH RECOG IZE THE
TIO AL OVERLAY.

Th r f r  found that although th physical impairm nt
RATING OF 10 PER CENT MIGHT BE CORRECT, THE EXISTENCE OF A SUBSTAN
TIAL PSYCHOLOGICAL PROBLEM MUST HAVE BEEN TAKEN INTO CONSIDERATION
AT THE TIME CLAIMANT  AS INTERVIE ED BY THE EVALUATION DIVISION
OF THE BOARD, OTHER ISE THERE  OULD BE NO JUSTIFICATION FOR THE
A ARD OF 7 5 PER CENT LOSS OF THE RIGHT HAND.

Th r f r  found that th r ports of dr. p rkins and dr,
QUAN ESTABLISHED THE INJURY DID NOT CAUSE OR SUBSTANTIALLY CONTRI
BUTE TO CLAIMANT'S PSYCHOLOGICAL PROBLEMS, HO EVER, IT DID PRO
DUCE IN CLAIMANT A DISABILITY FAR IN EXCESS OF THAT  HICH  OULD HAVE
BEEN PRODUCED IN THE ABSENCE OF THE PSYCHOLOGICAL FACTORS  HICH
BOTH DR. PERKINS AND DR. QUAN FOUND AFTER EXAMINING CLAIMANT. THE
REFEREE, BASED UPON HIS OBSERVATIONS OF CLAIMANT DURING THE COURSE
OF THE HEARING, REACHED THE SAME CONCLUSION REACHED BY THE EVALU
ATION DIVISION, THE TREATING DOCTORS, THE PSYCHIATRISTS AND THE
CLINICAL PSYCHOLOGIST AND CONCLUDED, THEREFORE, THE DETERMINATION
ORDER MAILED OCTOBER 1 , 1 9 74 CORRECTLY REFLECTED CLAIMANT'S DIS
ABILITY AND HE AFFIRMED IT.

The BOARD, ON DE NOVO REVIE , AGREES  ITH THE REFEREE IN HIS

ANALYSIS OF THE EVIDENCE, THE FACTS IN THE INSTANT CASE DIFFER
FROM THOSE FOUND IN IN THE COMPENSATION OF LIONEL LUCERO (UNDER
SCORED) ,  CB CASE NO. 7 1-1741, 9 VAN NATTA, P 2 0 . IN THE PRESENT
CASE, THE EVIDENCE INDICATES THAT CLAIMANT'S RIGHT HAND PAINS HER
CONSTANTLY AND TO THE EXTENT THAT SHE CANNOT SLEEP MORE THAN FOUR
HOURS AT A TIME, SHE LACKS SENSATION IN THE HAND  HICH MAKES IT
DIFFICULT, IF NOT COMPLETELY IMPOSSIBLE, TO PICK UP OBJECTS EXCEPT
BY SIGHT, SHE IS UNABLE TO  RITE  ITH HER HAND AND HAS REACHED THE
CONCLUSION THAT FOR HER TYPE OF PROFESSION SHE HAS LOST THE USE OF
HER HAND TO ALL EXTENTS AND PURPOSES. THE BOARD IS INCLINED TO
AGREE  ITH THE ARTICULATE DESCRIPTION GIVEN BY THE CLAIMANT  ITH
RESPECT TO HER DISABILITY.

The BOARD CONCLUDES THAT THE PAIN AND SUFFERING EXPERIENCED
BY CLAIMANT  AS DISABLING AND ALSO THAT THE SUFFERING AND NERVOUS
NESS RESULTING THEREFROM,  HETHER IT BE ANATOMIC OR PSYCHOSOMATIC,
MUST BE TAKEN INTO CONSIDERATION IN DETERMINING THE TOTALITY OF
CLAIMANT'S DISABLING AFFECTS AS A RESULT OF HER INDUSTRIAL INJURY.

ORDER
The order of the referee dated july is, 1975 is affirmed.

Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 3 5 0 DOLLARS, PAYABLE BY THE EMPLOYER.

HAND SPECIALIST, ARE IN
PHYSICAL IMPAIRMENT OF 10
EXISTENCE OF A STRONG FUNC-
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CASE NO. 75-1202 

PAUL YOUNG, CLAIMANT 
BAILEY, DOBLl·E,. AND BRUUN, 

CLAIMANT1' s ATTYS. 
KEITH D• SKELTON, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY EMPLOYER 

. JANUARY 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE• S .ORDER 
WHICH REMANDED CL.AIMANT' S CLAIM TO IT TO BE ACCEPTED AS AN OCCU
PATIONAL DISEASE CLAIM FOR HIGH FREQUENCY HEARING LOSS ONLY, PUR

SUANT TO ORS 6 5 6 • 8 0 7 • 

CLAIMANT HAS BEEN EMPLOYED BY THE EMPLOYER FOR THE LAST I 2 
YEARS - PRIOR TO SUCH EMPLOYMENT HE HAD WORKED AS AN IRONWORKER 
AND FOR THE IDAHO AIR NATIONAL GUARD• CLAIMANT DENIES ANY SUBSTAN
TIAL NOISE LEVELS AT EITHER OF HIS PREVIOUS OCCUPATIONS - SOME OF 
THE MEDICAL REPORTS INDICATE TO THE CON:TRARYe 

CLAIMANT TESTIFIED THAT HE FIRST NOTICED A HEARiNG LOSS 
APPROXIMATELY TWO YEARS PRIOR TO THE HEARING AND HAD WORN NO PRO
TECTIVE DEVICES ON THE JOB TO PROTECT HIS HEARi.NG UNTIL THAT TIMEo 

CLAIMANT CONTENDS THAT HE WOR.KS IN A NOISY ENVIRON_MENT AT 
THE MILL ALTHOUGH HE DOES NOT STAND IN .. CLOSE PROXIMITY TO ANY PAR
TICULAR MACHINE CONSTANTLY BUT MOVES ABOUT FROM ONE PART OF THE 
MILL TO ANOTHER. THE MEDICAL REPORTS INDICATE CLAIMANT IS SUFFERING 
FROM MENIERE• S DISEASE AND HAS A PERMANENT LOW FREQUENCY HEARING 
LOSS IN HIS RIGHT EAR. THE CLAIM WAS DENIED BY THE EMPLOYER BECAUSE 

MENIERE. 1 S DISE~SE IS· NOT KNOWN TO BE CAUSED BY EXPOSURE TO NOISE -
HOWEVER, THE MEDICAL REPORTS ALSO INDICATE THAT CLAIMANT IS ALSO 
SUFFERING FROM A BILATERAL HIGH FRE~U!,'.NCY 1.,.oss .... 

THE REFEREE FOUND THAT .BASED UPON THE MEDICAL R~PORTS, CLAIM
ANT. S BILATERAL HIGH FREQUENCY HEARING LOSS WAS .JOB-RELATED. HE 
CONCLUDED THAT THESE REPORTS, TOGETHER WITH TESTIMONY OF THE CLAIM
ANT, WERE SUFFICIENT _TO REMAND CLAIMANT'S CLAIM. FOR ACCEPTANCE OF 
THE HIGH FREQUENCY H.EARING LOSS ONLY. . 

. HE FURTHE.R CQ.N,CLUD.ED THAT. THE DEN-I AL OF THE LOW FREQUENCY 
HEARING LOSS_ IN THE• RIGHT EAR W 1AS JUSTIFIED, 

THE BOARD, ON DE NOVO REVIEW, FINDS NO EVIDENCE THAT CLAIM
ANT WAS WORKING IN A NOISY AREA OR UNDER NOISY CONDITIONS, NONE OF 
THE DOC·TORS 1 UPON WHOSE MEDICAL REPORTS THE REFEREE RELIED 1 HAD 

A DECIBEL RATING IN THEIR FILES, IN FACT, THERE HAD BEEN NO DECIBEL 
RATINGS TAKEN BY ANYBODY. OR PRESENTED AS· EVIDENCE BY THE P!-AINTIFF 0 

THE CLAIMANT IS A MILLWRIGHT AND HIS DUTIES REQUIRE THAT HE MOVE 
FROM ONE AREA OF THE MILL TO ANOTHER DEPENDING UPON THE NEED FOR 
HIS SERVICES• 

THE BOARD FINDS THAT. THE CLAIMANT HAS FAILED TO SHOW THAT HE 
HAS BEEN EXPOSED TO NOISE SUFFICIENT TO INDUCE HIGH FREQUENCY HEAR
ING LOSS, THE BOARD CONCLUDES THAT THE BURDEN IS UPON THE CLAIMANT 
TO SHOW SUCH EXPOSURE AND, HAVING FAILED TO. DO SO, THE CLAIM WAS 
PROPERLY DENIED BY THE EMPLOYER• 

ORDER 

THE ORDER OF THE REFEREE DATED .JULY I 8, 197 5 IS REVERSED, 

-1 08-
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WCB CASE NO. 75-1202 JANUARY 22, 1976

PAUL YOUNG, CLAIMANT
BAILEY, DOBLIE, AND BRUUN,
cl im nt s ATTYS.

KEITH D, SKELTON, DEFENSE ATTY,
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The employer requests board review of the referee s order
 HICH REMANDED CLAIMANT S CLAIM TO IT TO BE ACCEPTED AS AN OCCU
PATIONAL DISEASE CLAIM FOR HIGH FREQUENCY, HEARING LOSS ONLY, PUR
SUANT TO ORS 656,807,

Claimant has b  n  mploy d by th  mploy r for th last 12
YEARS PRIOR TO SUCH EMPLOYMENT HE HAD  ORKED AS AN IRON ORKER
AND FOR THE IDAHO AIR NATIONAL GUARD. CLAIMANT DENIES ANY SUBSTAN
TIAL NOISE LEVELS AT EITHER OF HIS PREVIOUS OCCUPATIONS SOME OF
THE MEDICAL REPORTS INDICATE TO THE CONTRARY,

Claima t testified that he first  oticed a heari g loss
APPROXIMATELY T O YEARS PRIOR TO THE HEARING AND HAD  ORN NO PRO
TECTIVE DEVICES ON THE JOB TO PROTECT HIS HEARING UNTIL THAT TIME.

Claima t co te ds that he works i a  oisy e viro me t at
THE MILL ALTHOUGH HE DOES NOT STAND IN CLOSE PROXIMITY TO ANY PAR
TICULAR MACHINE CONSTANTLY BUT MOVES ABOUT FROM ONE PART OF THE
MILL TO ANOTHER. THE MEDICAL REPORTS INDICATE CLAIMANT IS SUFFERING
from me iere s disease a d has a perma e t low freque cy heari g
LOSS IN HIS RIGHT EAR. THE CLAIM  AS DENIED BY THE EMPLOYER BECAUSE
MENIERE'S DISEASE IS NOT KNO N TO BE CAUSED BY EXPOSURE TO NOISE
HO EVER, THE MEDICAL REPORTS ALSO INDICATE THAT CLAIMANT IS ALSO
SUFFERING FROM A BILATERAL HIGH FREQUENCY LOSS.

The referee fou d that based upo the medical reports, claim
 nt S BILATERAL HIGH FREQUENCY HEARING LOSS  AS JOB-RELATED. HE
CONCLUDED THAT THESE REPORTS, TOGETHER  ITH TESTIMONY OF THE CLAIM
ANT,  ERE SUFFICIENT TO REMAND CLAIMANT S CLAIM FOR ACCEPTANCE OF
THE HIGH FREQUENCY HEARING LOSS ONLY.

He further CONCLUDED THAT THE deni l of the low frequency

HEARING LOSS IN THE RIGHT EAR  AS JUSTIFIED.

The board, o de  ovo review, fi ds  o evide ce that claim

 nt  AS  ORKING IN A NOISY AREA OR UNDER NOISY CONDITIONS, NONE OF
THE DOCTORS, UPON  HOSE MEDICAL REPORTS THE REFEREE RELIED, HAD
A DECIBEL RATING IN THEIR FILES, IN FACT, THERE HAD BEEN NO DECIBEL
RATINGS TAKEN BY ANYBODY OR PRESENTED AS EVIDENCE BY THE PLAINTIFF.
THE CLAIMANT IS A MILL RIGHT AND HIS DUTIES REQUIRE THAT HE MOVE
FROM ONE AREA OF THE MILL TO ANOTHER DEPENDING UPON THE NEED FOR
HIS SERVICES.

Th board finds that th claimant has fail d to show that h 
HAS BEEN EXPOSED TO NOISE SUFFICIENT TO INDUCE HIGH FREQUENCY HEAR
ING LOSS. THE BOARD CONCLUDES THAT THE BURDEN IS UPON THE CLAIMANT
TO SHO SUCH EXPOSURE AND, HAVING FAILED TO DO SO, THE CLAIM  AS
PROPERLY DENIED BY THE EMPLOYER.

ORDER

Th ord r of th r f r  dat d july 18, 1975 is r v rs d.
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WCB CASE NO. 75-1445 

WILLIAM s. MCMICHAEL, CLAIMANT 
BROWN, BURT AND SWANSON, CLAIMANT'S ATTYS. 

ROGER R• WARREN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 28, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE CLAIMANT REQUESTS THAT THE BOARD REVIEW THE ORDER OF 

THE REFEREE WHICH AWARDED CLAIMANT 3 7 • 5 DEGREES FOR 2 5 PER CENT 

LOSS OF THE LEF"T LEG, CONTENDING THAT, IN ADDITION TO A SCHEDULED 

LEFT LEG DISABILITY, HE ALSO SUFFERED AN UNSCHEDULED DISABILITY, 

CLAIMANT IS A 53 YEAH OLD SAWMILL EMPLOYE WHO SUFFERED A 

COMPENSABLE INJURY ON MARCH 6 1 197 4 WHEN HE FELL AND TWISTED HIS 

LEFT KNEE AT WORK. AN ARTHROTOMY AND MEDIAL MENISCECTOMY WERE 

PERFORMED IN MAY 1974 1 CLAIMANT'S POST SURGERY RECOVERY WAS UN

EVENTFUL AND HE WAS ABLE TO RETURN TO WORK AS A TRIM SAW OPERATOR 

FOUR MONTHS AFTER THE INJUR'/ 0 

DATE• 

HE HAS WORKED REGULARLY SINCE THAT 

AFTER A CLOS I NG EXAM I NATION PER FOR MED ON JANUARY 3 1 , I 9 7 5, 

DR 0 FAX FELT CLAIMANT'S CONDITION WAS STATIONARY. CLAIMANT HAD 

FULL EXTENSION OF THE LEFT KNEE AND FLEXION WAS WITHIN 5 TO 1 0 

DEGREES DIFFERENCE OF THE RIGHT KNEE 0 DR• FAX FELT THERE WAS SOME 

SIGNIFICANT RESIDUAL DISABILITY AND THE CLAIM WAS CLOSED ON APRIL 9, 

1975 WITH AN AWARD OF 15 DEGREES FOR 10 PER CENT LOSS OF THE LEFT 

LEG. 

CLAIMANT AT THE PRESENT TIME JS COMPLAINING OF LEFT LEG PAIN 

WHICH EXTENDS DOWN HIS ANKLE AND, AT TIMES, UP THE THIGH INTO HIS 

HIP• HE SAYS HIS KNEE BECOMES TIRED AND HE SUFFERS LEG MUSCLE 

CRAMPS AS A RESULT OF LENGTHY STANDING. ALSO HE HAS PROBLEMS 

WALKING OVER UNEVEN TERRAIN ANO HE IS UNABLE TO RUN. 

THE REFEREE FOUND NO EVIDENCE THAT CLAIMANT SUFFERED AN UN-

SCHEDULED DISABILITY. NONE OF THE MEDICAL REPORTS REFLECTED ANY 

UNSCHEDULED AREA PROBLEMS ALTHOUGH CLAIMANT COMPLAINED OF OCCA

SIONAL PAIN EXTENDING INTO THE LEFT LEG. THERE IS NO EVIDENCE THAT 

THIS PAIN IS DISABLING• 

THE RE FE HEE FOUND THAT CLAIMANT'S SCHEDULED DISABILITY OF 

THE LEFT LOWER EXTREMITY RESULTED IN A GREATER LOSS OF FUNCTION 

AND USE THAN INDICATED BY THE AWARD OF 1 0 PER CENT. THE REFEREE 

CONCLUDED THAT, BASED UPON THE MEDICAL EVIDENCE AND THE TESTIMONY 

OF THE CLAIMANT, THE FUNCTIONAL IMPAIRMENT OF CLAIMANT'S LEFT 

LOWER EXTREMITY WAS 25 PER CENT ALTHOUGH DR. PASQUESI HAD, AFTER 

EXAMINING CLAIMANT ON JUNE 20, 1974 1 MEASURED THE COMBINED IMPAIR

MENT OF CLAIMANT'S LOW EXTREMITY AS 1 4 PER CENT. 

THE RE FE REE FURTHER CONCLUDED THAT WHILE THE MEASUREMENT 

OF IMPAIRMENT BY A DOCTOR IS HIGHL.Y IMPORTANT AND RELEVANT, IT IS 

NOT THE ONLY OPINION THAT MAY BE CONSIDERED AND THAT THE TESTIMONY 

OF THE CLAIMANT AND HIS WITNESSES AS TO CLAIMANT'S PRESENT LEG 

PROBLEMS WAS SUFFICIENT TO CONVINCE HIM- THAT THE PHYSICAL IMPAIR

MENT WAS 25 PER CENT. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER 

OF THE RE FER EE AS ITS OWN.· 

-1 09-

 CB CASE NO. 75-1445 JANUARY 28, 1976

 ILLIAM S. MCMICHAEL, CLAIMANT
BRO N, BURT AND S ANSON, CLAIMANT1 S ATTYS.
ROGER R.  ARREN, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests that the board review the order of

THE REFEREE WHICH AWARDED CLAIMANT 37.5 DEGREES FOR 25 PER CENT
LOSS OF THE LEFT LEG, CONTENDING THAT, IN ADDITION TO A SCHEDULED
LEFT LEG DISABILITY, HE ALSO SUFFERED AN UNSCHEDULED DISABILITY,

Claima t is a 53 year old sawmill employe who suffered a

COMPENSABLE INJURY ON MARCH 6 , 1 9 7 4 WHEN HE FELL AND TWISTED HIS
LEFT KNEE AT WORK, AN ARTHROTOMY AND MEDIAL MENISCECTOMY WERE
PERFORMED IN MAY 1 97 4 , CLAIMANT'S POST SURGERY RECOVERY WAS UN
EVENTFUL AND HE WAS ABLE TO RETURN TO WORK AS A TRIM SAW OPERATOR
FOUR MONTHS AFTER THE INJURY. HE HAS WORKED REGULARLY SINCE THAT
DATE.

After a closi g exam i atio performed o Ja uary 31, 1975,
DR. FAX FELT CLAIMANT'S CONDITION WAS STATIONARY. CLAIMANT HAD
FULL EXTENSION OF THE LEFT KNEE AND FLEXION WAS WITHIN 5 TO 10
DEGREES DIFFERENCE OF THE RIGHT KNEE. DR. FAX FELT THERE WAS SOME
SIGNIFICANT RESIDUAL DISABILITY AND THE CLAIM WAS CLOSED ON APRIL 9 ,
1 9 7 5 WITH AN AWARD OF 1 5 DEGREES FOR 10 PER CENT LOSS OF THE LEFT
LEG.

Claima t at the prese t time is complai i g of left leg pai 

WHICH EXTENDS DOWN HIS ANKLE AND, AT TIMES, UP THE THIGH INTO HIS
HIP. HE SAYS HIS KNEE BECOMES TIRED AND HE SUFFERS LEG MUSCLE
CRAMPS AS A RESULT OF LENGTHY STANDING. ALSO HE HAS PROBLEMS
WALKING OVER UNEVEN TERRAIN AND HE IS UNABLE TO RUN.

The referee fou d  o evide ce that claima t suffered a u 

scheduled DISABILITY. NONE OF THE MEDICAL REPORTS REFLECTED ANY
UNSCHEDULED AREA PROBLEMS ALTHOUGH CLAIMANT COMPLAINED OF OCCA
SIONAL PAIN EXTENDING INTO THE LEFT LEG. THERE IS NO EVIDENCE THAT
THIS PAIN IS DISABLING.

The referee fou d that claima t s scheduled disability of

THE LEFT LO ER EXTREMITY RESULTED IN A GREATER LOSS OF FUNCTION
AND USE THAN INDICATED BY THE A ARD OF 1 0 PER CENT. THE REFEREE
CONCLUDED THAT, BASED UPON THE MEDICAL EVIDENCE AND THE TESTIMONY
OF THE CLAIMANT, THE FUNCTIONAL IMPAIRMENT OF CLAIMANT'S LEFT
LO ER EXTREMITY  AS 2 5 PER CENT ALTHOUGH DR. PASQUESI HAD, AFTER
EXAM IN 1NG CLAIMANT ON JUNE 20, 1974, MEASURED THE COMBINED I MPAIR
MENT OF CLAIMANT' S LO EXTREMITY AS 1 4 PER CENT.

Th REFEREE FURTHER CONCLUDED THAT  HILE THE MEASUREMENT
OF IMPAIRMENT BY A DOCTOR IS HIGHLY IMPORTANT AND RELEVANT, IT IS
NOT THE ONLY OPINION THAT MAY BE CONSIDERED AND THAT THE TESTIMONY
OF THE CLAIMANT AND HIS  ITNESSES AS TO CLAIMANT S PRESENT LEG
PROBLEMS  AS SUFFICIENT TO CONVINCE HIM THAT THE PHYSICAL IMPAIR
MENT  AS 25 PER CENT.

Th BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE ORDER
OF THE REFEREE AS ITS O N.
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THE ORDER OF THE REFEREE DATED AUGUST 8 1 197 5 IS AFFIRMED, 

WCB CASE NO. 75-2379 

SHARON S. WEBSTE~, CLAIMANT 
POZZ 11 WILSON AND ATCHISON, 

CLAIMANT'S ATTYS, 
RONALD J, PODNAR 1 DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 28, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO MOORE 0 

THE CLAIMANT .REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED APRIL 3 0 1 197 5 
WHEREBY CLAIMANT WAS AWARDED NO PERMANENT DISABILITY COMPENSATION 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 5 1 1973 
WHEN SHE SLIPPED AND SPRAINED HER ANKLE WHILE WALKING TO THE CAFE
TERIA0 SHE DEVELOPED ACUTE THROMBOPHLEBITIS WHICH WAS SUCCESSFULLY. 
TREATED BUT DID NOT RETURN TO WORK BECAUSE OF A PSYCHOLOGICAL 

DYSFUNCTION• 

CLAIMANT WAS TREATED BY DR, PETROSKE, A PSYCHIATRIST, WHO 
RECOMMENDED IN-PATIENT CARE INITIALLY, BUT LATER CHANGED HIS MIND 
AND CONTINUED HIS OUT-PATIENT TREATMENT UNTIL MAY 16 1 197 5 • CLAIM
ANT STATED SHE WOULD ACCEPT PSYCHIATRIC TREATMENT IF IT WERE 
AVAILABLE EVEN IF IT REQUIRED HOSPITALIZATION, 

THE REFEREE FOUND THAT CLAIMANT HAD SUFFERED AN INJURY TO 
HER LEFT ANKLE AND THAT THE THROMBOPHLEBITIS WAS IN THE LOWER 
LEFT EXTREMITY, THEREFORE, BOTH REPRESENTED SCHEDULED INJURIES 
WHICH HAD TO BE EVALUATED BY DETERMINING THE LOSS OF PHYSICAL 
FUNCTION, THE ORTHOPEDIC-NEUROLOGICAL EX'AM I NATION OF MARCH 2 6, 
197 5 INDICATED NO OBJECTIVE ORTHOPEDIC OR NEUROLOGICAL FINDINGS, 

DR. PETROSKE HAD REPORTED CLAIMANT CONTINUED TO MANIFEST 
A DEPRESSIVE NEUROSIS WHICH WAS RELATED TO HER INDUSTRIAL ACCIDENT 
AND PREVENTED HER FROM BEING GAINFULLY EMPLOYED, HOWEVER, THE 
REFEREE FOUND THAT BY FAILING TO INCLUDE ANY INFORMATION RELATIVE 
TO FURTHER TREATMENT, DR, PETROSKE IMPLIED HER CONDITION WAS 
MEDICALLY STATIONARY, THEREFORE, HE CONCLUDED CLAIMANT'S CLAIM 
SHOULD NOT BE REOPENED FOR HOSPITALIZATION FOR INTENSIVE PSYCHIA
TRIC TREATMENT ANO THAT CLAIMANT'S CONDITION WITH RESPECT TO HER 

SCHEDULED DISABILITIES WAS MEDICALLY STATIONARY, !,fE CONCLUDED 
THERE WAS NO MEDICAL EVIDENCE TO SUPPORT A FINDING OF ANY LOSS OF 
PHYSICAL FUNCTION OF CLAIMANT'S LOWER EXTREMITY AND HE AFFIRMED 
THE DETERMINATION ORDER MAILED APRIL 3 0 1 197 5 • 

THE BOARD, ON DE NOVO REVIEW, FEELS THAT THE RE_FEREE HAS 
MISINTERPRETED THE DIAGNOSIS MADE BY DR,· PETROSKE AND ALSO THE 

OPINIONS EXPRESSED BY HIM WITH RESPECT TO CLAl·MANT' S UNSCHEDULED 
PSYCHOLOGICAL DISABILITY, THE BOARD FINDS THAT THERE IS MEDICAL. 
EVIDENCE IN THE RECORD WHICH ESTABLISHES THAT CLAIMANT IS SUFFERING 
FROM A SEVERE DEPRESSIVE NEUROSIS WHICH IS DIRECTLY ATTRIBUTABLE 
TO HER COMPENSABLE INDUSTRIAL INJURY AND PREVENTS CLAIMANT FROM 

ENGAGING IN ANY REGULAR ANO GAINFUL EMPLOYMENT, 

THE BOARD DOES _NOT FEEL THAT CLAIMANT'S CONDITION INSOFAR 

_, 1 0 -
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ORDER
Th ord r of th r f r  dat d august 8, 1975 is affirm d.

WCB CASE NO. 75-2379 JANUARY 28, 1976

SHARON S. WEBSTER, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT* S ATTYS.

RONALD J. PODNAR, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests review by the board of the referee's
ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED APRIL 3 0 , 1 9 7 5
WHEREBY CLAIMANT WAS AWARDED NO PERMANENT DISABILITY COMPENSATION,

Claima t suffered a compe sable i jury o December 5, 1973
 HEN SHE SLIPPED AND SPRAINED HER ANKLE  HILE  ALKING TO THE CAFE
TERIA. SHE DEVELOPED ACUTE THROMBOPHLEBITIS  HICH  AS SUCCESSFULLY
TREATED BUT DID NOT RETURN TO  ORK BECAUSE OF A PSYCHOLOGICAL
DYSFUNCTION.

Claima t was treated by dr. petroske, a psychiatrist, who

RECOMMENDED IN-PATIENT CARE INITIALLY, BUT LATER CHANGED HIS MIND
AND CONTINUED HIS OUT-PATIENT TREATMENT UNTIL MAY 1 6 , 1 9 7 5 . CLAIM
ANT STATED SHE WOULD ACCEPT PSYCHIATRIC TREATMENT IF IT WERE
AVAILABLE EVEN IF IT REQUIRED HOSPITALIZATION.

Th r f r  found that claimant had suff r d an injury to
HER LEFT ANKLE AND THAT THE THROMBOPHLEBITIS WAS IN THE LOWER
LEFT EXTREMITY, THEREFORE, BOTH REPRESENTED SCHEDULED INJURIES
WHICH HAD TO BE EVALUATED BY DETERMINING THE LOSS OF PHYSICAL
FUNCTION. THE ORTHO PE D 1C NE U ROLOG ICAL EXAMINATION OF MARCH 26,
1 9 7 5 INDICATED NO OBJECTIVE ORTHOPEDIC OR NEUROLOGICAL FINDINGS.

Dr. PETROSKE HAD REPORTED CLAIMANT CONTINUED TO MANIFEST

A DEPRESSIVE NEUROSIS WHICH WAS RELATED TO HER INDUSTRIAL ACCIDENT
AND PREVENTED HER FROM BEING GAINFULLY EMPLOYED, HOWEVER, THE
REFEREE FOUND THAT BY FAILING TO INCLUDE ANY INFORMATION RELATIVE
TO FURTHER TREATMENT, DR. PETROSKE IMPLIED HER CONDITION WAS
MEDICALLY STATIONARY, THEREFORE, HE CONCLUDED CLAIMANT'S CLAIM
SHOULD NOT BE REOPENED FOR HOSPITALIZATION FOR INTENSIVE PSYCHIA
TRIC TREATMENT AND THAT CLAIMANT'S CONDITION WITH RESPECT TO HER
SCHEDULED DISABILITIES WAS MEDICALLY STATIONARY. HE CONCLUDED
THERE WAS NO MEDICAL EVIDENCE TO SUPPORT A FINDING OF ANY LOSS OF
PHYSICAL FUNCTION OF CLAIMANT S LOWER EXTREMITY AND HE AFFIRMED
THE DETERMINATION ORDER MAILED APRIL 3 0 , 1 9 7 5 .

Th board, on d novo r vi w, f  ls that th r f r  has
MISINTERPRETED THE DIAGNOSIS MADE BY DR. PETROSKE AND ALSO THE
OPINIONS EXPRESSED BY HIM WITH RESPECT TO CLAIMANT'S UNSCHEDULED
PSYCHOLOGICAL DISABILITY. THE BOARD FINDS THAT THERE IS MEDICAL
EVIDENCE IN THE RECORD WHICH ESTABLISHES THAT CLAIMANT IS SUFFERING
FROM A SEVERE DEPRESSIVE NEUROSIS WHICH IS DIRECTLY ATTRIBUTABLE
TO HER COMPENSABLE INDUSTRIAL INJURY AND PREVENTS CLAIMANT FROM
ENGAGING IN ANY REGULAR AND GAINFUL EMPLOYMENT,

The BOARD DOES .NOT FEEL THAT CLAIMANT'S CONDITION INSOFAR
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AS THE UNSCHEDULED DISABILITY IS CONCERNED IS MEDICALLY STATIONARY 

AND CONCLUDES THAT THE CLAIM SHOULD BE REMANDED TO THE EMPLOYER 

TO BE REOPENED AS OF APR-IL 2 • 1 975 WITH SPECIFIC INSTRUCTIONS TO. 
PROVIDE CLAIMANT SUCH PSYCHIATRIC CARE AND T.REATMENT AS MAY.BE 

RECOMMENDED BY DR• PETROSKE .AND TO PAV CLAIMANT COMPENSATION 0 AS 
PROVIDED BY LAW• FROM APRIL 2 • 197 5 UNTIL CLAIMANT'S PSYCHIATRIC 
CONDITION BECOMES MEDICALLY STATIONARY AND HER CLAIM IS UNDER THE 

PROVISIONS OF ORS 656• _268e 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 2 9 • 197 5 1;5 REVERSED. 

THE CLAIM IS REMANDED TO THE EMPLOYE-R WITH INSTRUCTIONS TO 
PROVIDE CLAIMANT WITH SUCH PSYCHIATRIC CARE AND TREATMENT AS IVIAY 

BE RECOMMENDED FOR HER BY DR. PETROSKE AND FOR THE PAYMENT OF 
COMPENSATION, AS PROVIDED BY LAW 1 COMMENCING APRIL 2 1 t 975 AND 
UNTIL CLAIMANT'S PSYCHIATRIC CONDITION IS FOUND TO BE MEDICALLY 

STATIONARY AND THE CLAIM IS CLOSED PURSUANT ,:'0 ORS 656.268• 

CLAIMANT'S COUNSEL IS AWARDED AS A REA.SONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE 
SUM OF 4 0 0 DOLLARS PAYABLE BY THE EMPLOYER• 

WCB CASE NO. 75-403 

HAROLD LONG, CLAIMANT 
DUNCAN AND WALTER, CLAIMANT'S ATTYS. 
CHARLES PAULSON, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 28, 1976 

REVIEWED BY BOARD MEMBER;,. WILSON AND MOORE• 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHICH AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM 

ON JANUARY 1 3 1 t 9 7 5 • 

THE SOLE ISSUE BEFORE THE REFEREE. WAS WHETHER CLAIMANT w~s 
AN EMPLOYE OF HANEY TRUCK LINES (CALLED HANEY) OR AN INDEPENDENT 
CONTRACTOR AT THE Tl ME HE WAS INJURED ON JULY 19 1 197 4 • 

THE REFEREE FOUND THAT PURSUANT TO-A WRITTEN AGREEMENT 
ENTERED INTO BETWEEN CLAIMANT AND HANEY, CLAIMANT PROVIDED HIS 
OWN TRUCK FOR HAULING HANEY'·S TRAILERS, HAULED EXCLUSIVELY FOR 
.HANEY AND TOOK CARE OF HIS OWN EXPENSES FOR REPAIRS, FUEL, ETC• 

CLAIMANT WAS COMPENSATED AT THE RATE OF 6 5 PER CENT OF THE GROSS 
REVENUE RETURNED FROM .EACH HAUL LESS. CERTAIN EXPENSES• THE AGREE
MENT SPECIFICALLY PROVIDED THAT CLAIMANT WAS AN INDEPENDENT CON
TRACTOR AND Sl,JBJ.ECT TO HANEY iylERELY AS- TO THE RESULT TO BE ACCOM
PLISHED AND NOT AS TO THE MEANS AND METHODS FOR ACCOMPLISHING 

THE RE SUL TS. 

THE REFEREE CONCLUDED THAT UNDER THE WORKMEN'S COMPENSATION 

ACT THE RIGHT TO DIRECT AND CONTROL THE SERVICES OF ANY PERSONS, 
WHEN SUCH RIGHT IS SPECIFICALLY CONTRACTED FOR AND SECURED, IS 
CONCLUSIVE EVIDENCE OF A RELATIONSHIP OF EMPLOYER AND EMPLOYE -

THAT THE RIGHT OF CONTROL WAS THE PRIMARY TEST BUT IN MOST CASES 

THE TRUE NATURE OF THE CONTRACT WITH RESPECT TO THE RIGHT OF CON
TROL IS NOT EXPRESSED AND MUST BE ASCERTAINED BY THE APPLICATION 
OF MANY SECONDARY TE STS 0 

-1 I I -

AS THE UNSCHEDULED DISABILITY IS CONCERNED IS MEDICALLY STATIONARY
AND CONCLUDES THAT THE CLAIM SHOULD BE REMANDED TO THE EMPLOYER
TO BE REOPENED AS OF APRIL 2 , 1 9 75  ITH SPECIFIC INSTRUCTIONS TO
PROVIDE CLAIMANT SUCH PSYCHIATRIC CARE AND TREATMENT AS MAY BE
RECOMMENDED BY DR. PETROSKE AND TO PAY CLAIMANT COMPENSATION, AS
PROVIDED BY LA , FROM APRIL 2 , 1 97 5 UNTIL CLAIMANT'S PSYCHIATRIC
CONDITION BECOMES MEDICALLY STATIONARY AND HER CLAIM IS UNDER THE
PROVISIONS OF ORS 6 5 6 . 2 6 8 .

ORDER

Th ord r of th r f r  dat d august 29, 1975 is r v rs d.
The claim is rema ded to the employer with i structio s to

PROVIDE CLAIMANT  ITH SUCH PSYCHIATRIC CARE AND TREATMENT AS MAY
BE RECOMMENDED FOR HER BY DR. PETROSKE AND FOR THE PAYMENT OF
COMPENSATION, AS PROVIDED BY LA , COMMENCING APRIL 2 , 1 97 5 AND
UNTIL CLAIMANT S PSYCHIATRIC CONDITION IS FOUND TO BE MEDICALLY
STATIONARY AND THE CLAIM IS CLOSED PURSUANT TO ORS 6 56.2 6 8 .

Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE
SUM OF 4 00 DOLLARS PAYABLE BY THE EMPLOYER.

 CB CASE NO. 75-403 JANUARY 28, 1976

HAROLD LONG, CLAIMANT
DUNCAN AND  ALTER, CLAIMANT'S ATTYS.
CHARLES PAULSON, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

R vi w d by board m mb rs wilson and moor .

Th claimant s  ks r vi w by th board of th r f r  's
ORDER  HICH AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM
ON JANUARY 13,1975.

The sole issue before the referee was whether claima t was
AN EMPLOYE OF HANEY TRUCK LINES (CALLED HANEY) OR AN INDEPENDENT
CONTRACTOR AT THE TIME HE  AS INJURED ON JULY 1 9 , 1 9 7 4 .

Th r f r  found that pursuant to a writt n agr  m nt
ENTERED INTO BET EEN CLAIMANT AND HANEY, CLAIMANT PROVIDED HIS
O N TRUCK FOR HAULING HANEY' S TRAILERS, HAULED EXCLUSIVELY FOR
HANEY AND TOOK CARE OF HIS O N EXPENSES FOR REPAIRS, FUEL, ETC,
CLAIMANT  AS COMPENSATED AT THE RATE OF 6 5 PER CENT OF THE GROSS
REVENUE RETURNED FROM EACH HAUL LESS CERTAIN EXPENSES. THE AGREE
MENT SPECIFICALLY PROVIDED THAT CLAIMANT  AS AN INDEPENDENT CON
TRACTOR AND SUBJECT TO HANEY MERELY AS TO THE RESULT TO BE ACCOM
PLISHED AND NOT AS TO THE MEANS AND METHODS FOR ACCOMPLISHING
THE RESULTS.

The referee co cluded that u der the workme s compe satio 
ACT THE RIGHT TO DIRECT AND CONTROL THE SERVICES OF ANY PERSONS,
 HEN SUCH RIGHT IS SPECIFICALLY CONTRACTED FOR AND SECURED, IS
CONCLUSIVE EVIDENCE OF A RELATIONSHIP OF EMPLOYER AND EMPLOYE
THAT THE RIGHT OF CONTROL  AS THE PRIMARY TEST BUT IN MOST CASES
THE TRUE NATURE OF THE CONTRACT  ITH RESPECT TO THE RIGHT OF CON
TROL IS NOT EXPRESSED AND MUST BE ASCERTAINED BY THE APPLICATION
OF MANY SECONDARY TESTS.
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REFEREE CONCLUDED THAT THE AGREEMENT BETWEEN -THE PARTIES 
WAS IN FORM AND IN SUBSTANCE ONE FOR THE EXCLUSIVE USE OF EQUIPMENT 
PROVIDED BY AN INDEPENDENT CONTRACTOR - THAT WHILE CLAIMANT WAS 
RESTRICTED BY CERTAIN GOVER.NMENTAL REGULATIONS AND BY THE VERY NA
TURE OF THE. SERVICES WHICH HE. PROVIDED, NEVERTHELESS, HE ·wAs NOT 
PERSON'ALLY RESTRICTED AS TO HIS SERVICES OTHERWISE, CLAIMANT 
COULD HAVE FULFILLED HIS OBLIGATIONS UNDER THE AGREEM.ENT·· BY HIRING 
HIS OWN DRIVERS AND ENGAGING IN ANY OTHER OCCUPATION .. OR WORK ACTI
VITY WITHOUT INVOLVING THE USE OF HIS TRUCK WITHOUT BREACHING THE 
AGREEMENT, 

THE REFEREE CONCLUDED THAT IT WAS THE INTENT OF .THE PARTIES 
THAT CLAIMANT BE AN INDEPENDENT CONTRACTOR AND THAT THE EVIDENCE 
SUPPORTED A FINDING THAT CLAIMANT WAS AN INDEPENDENT CONTRACTOR, 
NOT AN EMPLOYE, AT THE TIME HE WAS INJURED ON JULY 19 ,· 1974, THE 
DENIAL WAS PROPER, 

THE BOARD ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON
CLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 11 , 1 9 7 S IS AFFIRMED• 

WCB CASE NO. 75-148 

PATRICK Q. HAMILL, CLAIMANT 
WILLIAM O, LEWIS, CLAIMANT'S ATTY, 
JONES, LANG, KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS, 
REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE·' S 
ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED SEPTEMBER 
1 8, I 9 7 4 WHERE IN CLAIMANT WAS AWARDED 6 4 DEGREES FOR 2 0 PER CENT 
UNSCHEDULED LOW BACK DISABl"LITY~ 

CLAIMANT SUFFERED A COMPENSABLE LOW BACK INJURY ON OCTOBER 
2 2, 1973 WHEN HE SLIPPED AND FELL, HE RECEIVED SOME OSTEOPATHIC 
TREATMENT.AND. RETURNED TO 'HIS USUAL JOB ABOUT A MONTH LATER. IN 
FEBRUARY, 1 974 HE EXACERBATED-HIS .BACK WHEN HE FELL WHILE GETTING 
OUT OF BED, THEREAFTER, HE TERMINATED HIS JOB WITH THE''EMPLOYER 
AND DID NOT WORK GAINFULLY UNTIL FEBRUARY, 1975, 

80TH DR, STEELE AND �R, PASQUESI DIAGNOSED A LOW BACK· 
SPRAIN AND THE FORMER REPORTED CLAIMANT' s· CONDITION ·wAs STATION
ARY IN AUGUST 1 974 AND THAT CLAIMANT WAS PERMANENTLY IMPAIRED 
FROM RETURNING TO HEAVY WORK~ THE CLAIM wA·s THEN CLOSED BY THE 
DETERMINATION ORDER OF SEPTEMBER 18 1 1974 0 

SuBSEQUENTLY, CLAIMANT WAS REFERRED TO THE DISABILITY 
PREVENTION DIVISION FOR -VOCATIONAL REHABILITATION. EVALUATION. - HE 
ALSO UNDERWENT PSYCHOLOGICAL TESTING• .CLAIMANT WAS FOUND TO BE 
EXPERIENCING MODERATE ANXIETY AND. MODERATE DEPRESSION ASSOCIATED 
WITH HIS SOMATIC COMPLAINTS AND THERE 'WAS SOME IND.JCATION OF A 
HYSTERICAL REACTION 0 -·THIS PSYCHOPATHOLOGY WAS RELATED TO THE 
INJURY IN THE OPINION OF THE PSYCHOLOGISTS, HOWEVER, GOOD PROGNOSIS 
FOR RESTORATION AND ~EHABILITATION WAS MADE, 

-1·1 2 -

-

-

-

The r f r  conclud d that th agr  m nt b tw  n th parti s
 AS in form and in substanc on for th  xclusiv us of  quipm nt
PROVIDED BY a INDEPENDENT CONTRACTOR T^IA'T WHILE CLAIMANT WAS
RESTRICTED by certai gover me tal regulatio s a d by the VERY NA
TURE OF THE SERVICES WHICH HE PROVIDED, NEVERTHELESS, HE WAS NOT
PERSONALLY RESTRICTED AS TO HIS SERVICES OTHERWISE, CLAIMANT
COULD HAVE FULFILLED HIS OBLIGATIONS UNDER THE AGREEMENT BY HIRING
HIS OWN DRIVERS AND ENGAGING IN ANY OTHER OCCUPATION OR WORK ACTI
VITY WITHOUT INVOLVING THE USE OF HIS TRUCK WITHOUT BREACHING THE
AGREEMENT,

The referee co cluded that it was the i te t of the parties

THAT CLAIMANT BE AN INDEPENDENT CONTRACTOR AND THAT THE EVIDENCE
SUPPORTED A FINDING THAT CLAIMANT WAS AN INDEPENDENT CONTRACTOR,
NOT AN E M PLOYE , AT THE TIME HE WAS INJURED ON JULY 1 9 , 1 9 7 4 , THE
DENIAL WAS PROPER.

The board o de  ovo review, affirms The fi di gs a d co 

clusio s OF THE REFEREE.

ORDER
Th ord r of th r f r  dat d August i i 1 9 7 5 I AFFIRMED.

WCB CASE NO. 75-148 J ANUARY 29, 1976

PATRICK Q. HAMILL, CLAIMANT
WILLIAM O. LEWIS, CLAIMANT'S ATTY.
JONES, LANG, KLEIN, WOLF AND SMITH,

DEFENSE ATTYS.
REQUEST FOR REVIE BY CLAIMANT

R vi w d by board m mb rs wilson and moor .

Th claimant s  ks r vi w by th board of th r f r  's
ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED SEPTEMBER
18 , 19 74 WHEREIN CLAIMANT WAS AWARDED 64 DEGREES FOR 20 PER CENT
UNSCHEDULED LOW BACK DISABILITY.

Claima t suffered a compe sable low back i jury o October
2 2 , 1 9 73 WHEN HE SLIPPED AND FELL. HE RECEIVED SOME OSTEOPATHIC
TREATMENT AND RETURNED TO HIS USUAL JOB ABOUT A MONTH LATER. IN
FEBRUARY, 1974 HE EXACERBATED HIS BACK WHEN HE FELL WHILE GETTING
OUT OF BED. THEREAFTER, HE TERMINATED HIS JOB WITH THE 'EMPLOYER
AND DID NOT WORK GAINFULLY UNTIL FEBRUARY, 197 5 .

BotH DR. STEELE AND DR. PASQUESI DIAGNOSED A LOW BACK
SPRAIN AND THE FORMER REPORTED CLAIMANT S' CONDITION WAS STATION
ARY IN AUGUST 1 974 AND THAT CLAIMANT WAS PERMANENTLY IMPAIRED
FROM RETURNING TO HEAVY WORK. THE CLAIM WAS THEN CLOSED BY THE
DETERMINATION ORDER OF SEPTEMBER 1 8 , 1 9 7 4 .

Subseque tly, claima t was referred to the disability

PREVENTION DIVISION FOR VOCATIONAL RE HAB I LITAT I ON E VALUAT IO HE
ALSO UNDERWENT PSYCHOLOGICAL TESTING. CLAIMANT WAS FOUND TO BE
EXPERIENCING MODERATE ANXIETY AND' MODERATE DEPRESSION ASSOCIATED
WITH HIS SOMATIC COMPLAINTS AND THERE WAS SOME INDICATION OF A
HYSTERICAL REACTION. THIS PSYCHOPATHOLOGY WAS RELATED TO THE
INJURY IN THE OPINION OF THE PSYCHOLOGISTS, HOWEVER, GOOD PROGNOSIS
FOR RESTORATION AND REHABILITATION WAS MADE.
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AT THE PRESENT TIME CLAIMANT IS NOT TAKING ANY MEDICATION 

OTHER THAN ASPIRIN NOR IS HE UNDERGOING ANY CURRENT TREATMENT 0 HE 

HAS HAD TO TERMINATE SUCH PRE-INJURY ACTIVITIES AS BASKETBALL AND 

HANDBALL BUT HE DOES CHOP WOOD, MOW HIS LAW AND RIDES HIS MOTOR-

CYCLE• HE AVOIDS AS MUCH AS POSSIBLE LIFTING AND BENDING. AT THE 

TIME OF THE HEARING CLAIMANT WAS ATTENDING LINN BENTON COMMUNITY 
COLLEGE 0 

THE REFEREE FOUND THAT DR 0 MASON, DR 0 STEELE AND THE PSY

CHOLOGIST ALL RECOMMENDED CLAIMANT NOT RETURN TO HEAVY TYPE WORK. 

OBVIOUSLY CLAIMANT CANNOT RETURN TO HIS PRIOR WORK - HOWEVER, HE 

IS NOT DEPENDENT UPON THIS TYPE OF EMPLOYMENT FOR HIS VOCATION. 

THE COMMUNITY COLLEGE TRAINING WHICH HE IS PRESENTLY OBTAINING WILL 

PREPARE HIM FOR A CAREER IN THE FIELD OF MEDICAL TECHNOLOGY, HOW

EVER, CLAIMANT HAS SUFFERED SOME LOSS OF EARNING CAPACITY. 

THE RE FE REE CONCLUDED THAT CLAIMANT, BE ING ONLY 2 4 YEARS 

OLD AND HAVING EXPERIENCE AND RETRAINING POTENTIAL, WAS NOT ENTITLED 

TO ANY GREATER AWARD THAN THE 2 0 PER CENT UNSCHEDULED LOW BACK 

DISABILITY. HE AFFIRMED THE DETERMINATION ORDER• 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT HAS SUFFERED 

MORE THAN 2 0 PER CENT LOSS OF EARNING CAPACITY BECAUSE OF THE LIMI

TATIONS PLACED UPON HIM WITH RESPECT TO HEAVY LIFTING, BENDING OR 

ENGAGING IN ANY HEAVY TYPE WORK• THE BOARD CONCLUDES THAT AN AWARD 

OF 30 PER CENT OF THE MAXIMUM FOR UNSCHEDULED DISABILITY IS JUSTI

FIED• CLAIMANT IS YOUNG AND HE HAS BETTER THAN AVERAGE POTENTIAL 

FOR RETRAINING, NEVERTHELESS, HE IS PRECLUDED FROM RETURNING TO 

A RATHER LARGE SEGMENT OF THE LABOR MARKET WHICH WAS AVAILABLE TO 

HIM PRIOR TO THE INJURY• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 2 8,. I 9 7 5 IS MODIFIED 

TO THE EXTENT THAT CLAIMANT IS AWARDED 96 DEGREES FOR 30 PER CENT 

UNSCHEDULED LOW BACK DISABILITY. THIS IS IN LIEU OF AND NOT IN ADDI

TION TO THE AWARD MADE BY THE DETERMINATION ORDER MAILED SEPTEMBER 

18, 1974. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 2 5 PER 

CENT OF THE COMPENSATION INCREASED BY TH IS ORDER, PAYABLE FROM 

SUCH COMPENSATION AS PAID, NOT TO EXCEED A MAXIMUM OF 2,300 DOL

LARS, IN AGGREGATE. 

WCB CASE NO. 75-1619 

PHYLLIS KERN, CLAIMANT 
MERTEN ANO SALTVEIT, CLAIMANT'S ATTYS 0 

JONES, LANG, KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS. 

REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD .OF THE REFEREE' s 
ORDER WHICH HELD THAT THE EMPLOYER HAD PROPERLY COMPLIED WITH THE 

STIPULATION AND ORDER APPROVED ON.AUGUST 29• ·1974• 

CLAIMANT ON OR ABOUT JANUARY 1 6 • 197 4 BECAME DISABLED AS A 
RESULT OF A DERMATITIS CONDITION AND SHE FILED A CLAIM FOR WORKMEN'S 
COMPENSATION BENEF·IT·s WHICH WAS ACCEPTED BY THE EMPLOYER. 

-t 1 3 -

At the prese t time claima t is  ot taki g a y medicatio 

OTHER THAN ASPIRIN NOR IS HE UNDERGOING ANY CURRENT TREATMENT. HE
HAS HAD TO TERMINATE SUCH PRE INJURY ACTIVITIES AS BASKETBALL AND
HANDBALL BUT HE DOES CHOP  OOD, MO HIS LA AND RIDES HIS MOTOR
CYCLE. HE AVOIDS AS MUCH AS POSSIBLE LIFTING AND BENDING. AT THE
TIME OF THE HEARING CLAIMANT  AS ATTENDING LINN BENTON COMMUNITY
COLLEGE.

Th REFEREE FOUND THAT DR. MASON, DR. STEELE AND THE PSY
CHOLOGIST ALL RECOMMENDED CLAIMANT NOT RETURN TO HEAVY TYPE  ORK.
OBVIOUSLY CLAIMANT CANNOT RETURN TO HIS PRIOR  ORK HO EVER, HE
IS NOT DEPENDENT UPON THIS TYPE OF EMPLOYMENT FOR HIS VOCATION.
THE COMMUNITY COLLEGE TRAINING  HICH HE IS PRESENTLY OBTAINING  ILL
PREPARE HIM FOR A CAREER IN THE FIELD OF MEDICAL TECHNOLOGY, HO 
EVER, CLAIMANT HAS SUFFERED SOME LOSS OF EARNING CAPACITY.

REE CONCLUDED THAT CLAIMANT, BEING ONLY 2 4 YEARS
EXPERIENCE AND RETRAINING POTENTIAL,  AS NOT ENTITLED
A ARD THAN THE 2 0 PER CENT UNSCHEDULED LO BACK
AFFIRMED THE DETERMINATION ORDER.

Th board, on d novo r vi w, finds that claimant has suff r d
MORE THAN 2 0 PER CENT LOSS OF EARNING CAPACITY BECAUSE OF THE LIMI
TATIONS PLACED UPON HIM  ITH RESPECT TO HEAVY LIFTING, BENDING OR
ENGAGING IN ANY HEAVY TYPE  ORK. THE BOARD CONCLUDES THAT AN A ARD
OF 30 PER CENT OF THE MAXIMUM FOR UNSCHEDULED DISABILITY IS JUSTI
FIED. CLAIMANT IS YOUNG AND HE HAS BETTER THAN AVERAGE POTENTIAL
FOR RETRAINING, NEVERTHELESS, HE IS PRECLUDED FROM RETURNING TO
A RATHER LARGE SEGMENT OF THE LABOR MARKET  HICH  AS AVAILABLE TO
HIM PRIOR TO THE INJURY.

ORDER
The order of the REFEREE DATED AUGUST 2 8, I 9 7 5 IS MODIFIED

TO THE EXTENT THAT CLAIMANT IS A ARDED 96 DEGREES FOR 3 0 PER CENT
UNSCHEDULED LO BACK DISABILITY. THIS IS IN LIEU OF AND NOT IN ADDI
TION TO THE A ARD MADE BY THE DETERMINATION ORDER MAILED SEPTEMBER
18,1974.

Claima t1s cou sel is awarded as a reaso able attor ey’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , 2 5 PER
CENT OF THE COMPENSATION INCREASED BY THIS ORDER, PAYABLE FROM
SUCH COMPENSATION AS PAID, NOT TO EXCEED A MAX I MUM OF 2 , 3 00 DOL
LARS, IN AGGREGATE.

WCB CASE NO. 75-1619 JANUARY 29, 1976

PHYLLIS KERN, CLAIMANT
MERTEN AND SALTVE IT, CLAIMANT S ATTYS.
JONES, LANG, KLEIN,  OLF AND SMITH,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests review by the board of the referee's
ORDER  HICH HELD THAT THE EMPLOYER HAD PROPERLY COMPLIED  ITH THE
STIPULATION AND ORDER APPROVED ON.AUGUST 2 9 , 1 974 .

Claima t o or about Ja uary 16, 1974 became disabled as a
RESULT OF A DERMATITIS CONDITION AND SHE FILED A CLAIM FOR  ORKMEN'S
COMPENSATION BENEFITS  HICH  AS ACCEPTED BY THE EMPLOYER.

The refe

OLD AND HAVING
TO ANY GREATER
DISABILITY. HE
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PHYSICIANS WHO EXAMINED CLAIMANT ALL. RECOMMENCED THAT 
SHE SEEK A NEW LINE OF WORK AND CLAIMANT ENROLLED IN A PROGRAM AT 
MT. HOOD COMMUNITY COLLEGE UNDER THE AUSPICES OF DEPARTMENT OF 
VOCATIONAL ~EHABILITATION WITH THE OBJECTIVE qF TRAINING HERSELF 

IN 'FLORAL TECHNOLOGY'• 

CLAIMANT CONTENDED THE EMPLOYER REFUSED TO PAY HER ANY 
TEMPORARY TOTAL DISABILITY WHILE SHE WAS IN SCHOOL AND SHE RE
QUESTED A HEARING CONTESTING SUCH REFUSAL• , ON AUGUST 1 5 t 1974 THE 
PARTIES STIPULATED THAT THE ISSUES BEFORE THE REFEREE OF WHETHER 

OR NOT CLAIMANT WAS ENTITLED TO TEMPORAR·Y TOTAL DISABILITY COM
PENSATION WHILE ATTENDING VOCATIONAL REHABILITATION BE. RESOLVED 
BY THE EMPLOYER'S AGREEMENT TO BE-RESPONSIBLE FOR TH IS VOCATIONAL 
REHABILITATION TRAINING FOR A PERIOD·OF APPROXIMATELY 20. MONTHS. 
THE REFEREE APPROVED TH IS STI PU LAT ION ON AUGUST 2 9 • 197 4 AND 
CLAIMANT WAS AWARDED TEMPORARY TOTAL DISABILITY COMPENSATION 
COMMENCING JUNE 4 1 1 974 AND CONTINUING UNTIL SHE HAD COMPLETED 
HER PRESENT VOCAT:IONAL REHABILITATION TRAINING• 

ON FEBRUARY 2 6 1 1 975 A DETERl'.-IIINAT.ION ORDER WAS MAILED 
WHEREIN CLAIMANT WAS AWARDED TEMPORA_RY TOTAL DISABILITY COMPEN
SATION 'PER STIPULATION APP~OVED BY REFEREE AUGUST 29, 1974•,' 

ON MARCH 20 1 1 97.S I RALPH TODD 1 VOCATIONAL REHABILITATION 
COORDINATOR OF THE DISABILITY PREVENTION DIVISION, ADVISED ~LAIMANT 

BY LETTER THAT THE BOARD WAS TERMINATING SPONSORSHIP .OF HER VOCA
TIONAL REHABILITATION PROGRAM EFFECTIVE; MARCH 3 1 1 I 9 7 S BECAUSE 

SHE WAS NOT MAKING SATISFACTORY PROGRESS TOWARDS HER VOCATIONAL 
OBJECTIVE AND BECAUSE PRESENT MEDICAL INFORMATION INDICATED SHE 
HAD NO VOCATIONAL HANDICAP WHICH RESULTED FROM HER ON THE JOB IN

JURY• THE EMPLOYER PAID PURSUANT TO THE STIPULATION UNTIL MR• 
TODD HAD DETERMINED THAT CLAIMANT WAS NO LONGER ELIGIBLE FOR THE 
BOARD'S REHABILIJ"ATION. PROGRAM 1 THEN STOPPED. ·.CLAIMANT .CONTENDS 
THIS ·IS NOT COMPL•IANCE WITH THE STIPULATION AND··ORDER 0 

THE REFEREE FO~ND ~HAT THE EMPLOYER HAD· NOT .STRIC:TLY COM·
PLIED WITH THE STIPULATION BECAUSE IT WAS IMPOSSIBLE FOR IT TO DO 
SO• THE STIPULATION CALLED FOR PAYMENT 'FOR A PERIOD OF APPROXI
MATELY 2 0 MONTHS•' THIS IS RATHER VAG,UE f-ND BECAUSE OF THE VAGUE
NESS, THE REFEREE, IN APPROVING THE ST_IPULATION 1 . ORDERED PAY~ENT 
OF TEMPORARY :rOTAL DISABl·LITY COMPENSATION ONLY,. ( UNDERSCORED) FOR 

THE PERIOD OF CLAIMANT'S 'PR.ESENT VOCATIONAL :TRAINING•' NO APPEAL 
WAS TAKEN FROM THIS ORDER OF APPROVAL BY EITHE~ PARTY. ORS 656 0 268(1) 
FORBIDS CLOSING CLAIMS OR TERMINATION OF TEMPORARY TOTAL DISABILITY 
UNTIL A WORKMAN IS MEDICALLY STATIONARY AND A WORKMAN HAS COM-
PLETED 'ANY AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION THAT 

HAS BEEN PROV I QED ACCORDING'. "J'.O RULES ADOPTED PURSUANT TO ORS 6 5 6 • 7 2 8 •' 

THE REFEREE FOUND NO CLAIM HAD BEEN MADE THAT CLAIMANT'S 
ENTITLEMENT TO BOARD SPONSORSHIP OF HER VOCATIONAL·REHABILITATION 
PROGRAM WAS IM.PROPERLY TERMINATED BY MR 0 TODD AN�· HE CONCLUDED 
THAT THE REFEREE'S ORDER APPROVING THE STI PU'-ATION LI MITE �· THE 
EMPLOYER'S LIABILITY FOR TIME LOSS TO THE PERIOD DURING WHICH 

CLAIMANT WAS VOCATIONALLY HANDICAPPED AND THAT UNDER THE UNUSUAL 
CIRCUMSTANCES OF THIS PARTICULAR CASE THE EMPLOYER HAD COMPLIED 

WITH THE REFEREE~ S.ORDER .APPROVING THE.·STIPULATION• 

. THE BOARD,· ON DE NOVO REVIEW, AFFI_RMS AND ADOPTS THE FIND
INC:;S AND CONCLUSIONS OF THE REFEREl§:e· 

ORDER 

THE ORDER OF TH.E· REFEREE DATED AUGUST 25 1 •1-975 IS AFFIRMED 0 

-1 1 4 -

-

-· 

The physicia s who exami ed claima t all recomme ded that

SHE SEEK A NE LINE OF  ORK AND CLAIMANT ENROLLED IN A PROGRAM AT
MT. HOOD COMMUNITY COLLEGE UNDER THE AUSPICES OF DEPARTMENT OF
VOCATIONAL REHABILITATION  ITH THE OBJECTIVE OF TRAINING HERSELF
IN * FLORAL TECHNOLOGY .

Claima t co te ded the employer refused to pay her a y

TEMPORARY TOTAL DISABILITY  HILE SHE  AS IN SCHOOL AND SHE RE
QUESTED A HEARING CONTESTING SUCH REFUSAL. . ON AUGUST 1 5 , 1 9 74 THE
PARTIES STIPULATED THAT THE ISSUES BEFORE THE REFEREE OF  HETHER
OR NOT CLAIMANT  AS ENTITLED TO TEMPORARY TOTAL DISABILITY COM
PENSATION  HILE ATTENDING VOCATIONAL REHABILITATION BE RESOLVED
BY THE EMPLOYER S AGREEMENT TO BE RESPONSIBLE FOR THIS VOCATIONAL
REHABILITATION TRAINING FOR A PERIOD OF APPROXIMATELY 2 0. MONTHS.
THE REFEREE APPROVED THIS STIPULATION ON AUGUST 2 9 , 1 9 74 AND
CLAIMANT  AS A ARDED TEMPORARY TOTAL DISABILITY COMPENSATION
COMMENCING JUNE 4 , 1 9 74 AND CONTINUING UNTIL SHE HAD COMPLETED
HER PRESENT VOCATIONAL REHABILITATION TRAINING.

On FEBRUARY 2 6 , 1 975 A DETERMINATION ORDER  AS MAILED
 HEREIN CLAIMANT  AS A ARDED TEMPORARY TOTAL DISABILITY COMPEN
SATION PER STIPULATION APPROVED BY REFEREE AUGUST 2 9 , 1 9 74 .

On MARCH 2 0 , 1 97.5 , RALPH TODD, VOCATIONAL REHABILITATION
COORDINATOR OF THE DISABILITY PREVENTION DIVISION, ADVISED CLAIMANT
BY LETTER THAT THE BOARD  AS TERMINATING SPONSORSHIP OF HER VOCA
TIONAL REHABILITATION PROGRAM EFFECTIVE; MARCH 3 1 , 1 9 7 5 BECAUSE
SHE  AS NOT MAKING SATISFACTORY PROGRESS TO ARDS HER VOCATIONAL
OBJECTIVE AND BECAUSE PRESENT MEDICAL INFORMATION INDICATED SHE
HAD NO VOCATIONAL HANDICAP  HICH RESULTED FROM HER ON THE JOB IN
JURY. THE EMPLOYER PAID PURSUANT TO THE STIPULATION UNTIL MR.
TODD HAD DETERMINED THAT CLAIMANT  AS NO LONGER ELIGIBLE FOR THE
BOARD S REHABILITATION PROGRAM, THEN STOPPED. CLAIMANT CONTENDS
THIS IS NOT COMPLIANCE  ITH THE STIPULATION AND ORDER.

The referee fou d that the employer had  ot strictly com

plied  ITH THE STIPULATION BECAUSE IT  AS IMPOSSIBLE FOR IT TO DO
SO. THE STIPULATION CALLED FOR PAYMENT FOR A PERIOD OF APPROXI
MATELY 2 0 MONTHS. THIS IS RATHER VAGUE AND BECAUSE OF THE VAGUE
NESS, THE REFEREE, IN APPROVING THE STIPULATION, ORDERED PAYMENT
OF TEMPORARY TOTAL DISABILITY COMPENSATION ONLY ( UNDERSCORED) FOR
THE PERIOD OF CLAIMANT* S PRESENT VOCATIONAL TRAINING. NO APPEAL
 AS TAKEN FROM THIS ORDER OF APPROVAL BY EITHER PARTY. ORS 6 5 6.26 8 ( 1 )
FORBIDS CLOSING CLAIMS OR TERMINATION OF TEMPORARY TOTAL DISABILITY
UNTIL A  ORKMAN IS MEDICALLY STATIONARY AND A  ORKMAN HAS COM
PLETED ANY AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION THAT
HAS BEEN PROVIDED ACCORDING TO RULES ADOPTED PURSUANT TO ORS 656.728.

The referee fou d  o claim had bee made that claima t's
ENTITLEMENT TO BOARD SPONSORSHIP OF HER VOCATIONAL REHABILITATION
PROGRAM  AS IMPROPERLY TERMINATED BY MR. TODD AND HE CONCLUDED
THAT THE REFEREE1 S ORDER APPROVING THE STIPULATION LIMITED THE
EMPLOYER S LIABILITY FOR TIME LOSS TO THE PERIOD DURING  HICH
CLAIMANT  AS VOCATIONALLY HANDICAPPED AND THAT UNDER THE UNUSUAL
CIRCUMSTANCES OF THIS PARTICULAR CASE THE EMPLOYER HAD COMPLIED
 ITH THE REFEREE* S ORDER APPROVING THE STIPULATION.

The BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE FIND
INGS AND CONCLUSIONS OF THE REFEREE.

ORDER

Th ord r of th r f r  dat d august 25, 1975 is affirm d.
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WCB CASE NO. 74-3410 . JANUARY 29, 1976 
' . ~ 

EUGENE KING, CLAIMANT 
GRANT, FERGUSON AND CARTER, 

CLAIMANT'- S ATTYS 0 

DEPT 0 OF JUSTICE, _DEFENSE ATTY 0 

REQUEST FOR REVIEW BY SAi F 
CROSS REQUEST FOR REVIEW BY CLAIMAN"1: 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE FUND REQUESTS BOARD REVIEW OF THE REFEREE' _S ORDER WHICH 
AWARDED CLAIMANT 2 8 8 DEGREES FOR 9 0 PER CENT UNSCHEDULED 'LOW BACK 
DISABILITY, CONTENDING THAT CLAIMANT'S REFUSAL.. TO SU_BMI,: TO SUR
GERY WAS UNREASONABLE AND THAT THE DETERMINATION ORDER MAILED 
OCTOBER 1 2, t 9 7 3 WHICH AWARDED 6 4 DEGREES FOR ·2 0 PER CEN:r UNSCHED
ULED LOW BACK DISABILITY BE-REINSTATED UNTIL SUCH TIME AS .CLAIMANT 
ACCEPTED THE RECOMMENDED SURGERY0 

THE CLAIMANT CROSS REQUESTS REVIEW BY THE BOARD OF THE REF
EREE'S ORDER CONTENDING THAT HE 1s· PERMANENTLY AND T,OTALLY DIS
ABLE � • 

CLAIMANT SUFFERED A COMPENSABLE IN.JURY ON DECEMBER 8 1 . t 9 71, 
AT THAT TIME HE WAS A 3 8 YEAR OLD HEAD CHAINMAN WORKING FOR THE 
STATE HIGHWAY DIVISION ( REFERRED TO AS HIGHWAY)• DR 0 WEINMAN, 
AN ORTHOPEDIC PHYSIC IAN 1 ON DECEMBER 1 S, 197 t , DIAGNOSED A SPON
DYLOLISTHESIS, LS -S1, MILDLY SYMPTOMATIC - BY FEBRUARY 1972 DR 0 
WEINMAN CONSIDERED CLAIMANT A CANDIDATE FOR SURGERY0 IN MARCH 
t 9 7 2 DR 0 CAMPAGNA, A NEUROSURGEON, DIAGNOSED POST-TRAUMATIC 
AGGRAVATION OF THE_ SPONDYLOLISTHESIS FOUND AT LS -SI• 

IN APRIL 1973 DR• GILSDORF, AN.ORTHOPEDIC SURGEON, SAID 
CLAIMANT'S CERVICAL OCCIPITAL DISCOMFORT WAS POSSIBLY CONTRI-
BUTED TO BY MILD CERVICAL SPONDYLOSIS _BUT WAS PREDOMINANT-LY TEN
SIONAL0 WITH RESPECT TO THE LOW BACK PROBLEM, DR 0 GILSDC>RF FELT 
CLAIMANT HAD A MAJOR DEGREE OF SYMPTOMS WITH LUMBOSACRAL INSTA
BILITY DIRECTLY RELATED TO THE SPONDYLOLISTHESIS WITH A QUESTIONABLE 
HISTORY OF RADICULITIS 0 HE FELT THAT WITHOUT SUR,GICAL TREATMENT. 
CLAIMANT'S COND.ITION WAS STATIONARY BUT IN VIEW'OF'HIS LIMITATION 
AND HIS. DESIRE_ TO CONTINUE WORKING, DR 0 GILSDORF RECOM!VIENDED A 
GILL PROCEDURE AND A POSTEROLA_TERAL LS -St FUSION 0 ALTHOUG.H CLAIM
ANT STATED HE COULD NOT TOLERATE HIS CONTINUING ~AIN DISTRESS, HE 
WAS RELUCTANT TO UNDERGO ANY MAJOR SURGERY. 

CLAIMANT HAS AN ELEVENTH GRADE EDUCATION AND OBTAINED A GED 
WHILE SE RV I NG IN THE MILITARY SERVICE 0 UPOf'l DISCHARGE FROM THE 
SERVICE IN I 9 5 S, HE WENT TO WORK FOR HIGHWAY• BETWEEN_ 1 9 S S ,AND 
19 6 S HE DID VARIOUS TYPES OF WORK ALL STRENUOUS AND ~HYSICAL.l;-Y 

.DEMANDING IN NATURf;: 0 FOLLOWING THE IN.JURY-CLAIMANT WAS TRANS-. 
FERRE � TO LIGHTER DUTY INCLUDING INSPECTIONS IN THE FIELD AND CLERI
CAL WORK IN THE OFFICE 0 AT THE PRESENT TIME _HE IS CONFINED TO OFFICE 
WORK ALONE, AND UNABLE TO WORK A FULL 8 HOUR DAY 0 HE HAS A TOTALLY 
INDIVIDUALIZED WORK SCHEDULE WHICH ALLOWS HIM TO WORK FOR TWO OR 
THREE HOURS AND THEN RETURN HOME AND PLACE HIMSELF IN TRACTION 
UNTIL HE IS AFFORDED SUFFICIENT RELIEF FROM HIS PAIN TO RETURN TO 
THE JOB 0 HIGHWAY IS AWAR~ OF.CLAIMANT'S PROBLEMS _AND RESPECTS 
CLAIMANT, CONSIDERS HIM AS AN OUTSTANDING EMPLOYE 1 HOWE_VER, THE 
FAVORABLE SCHEDULING OF HIS TIME COUI_D NOT BE CONTINUED IN � -EF INITELY. 
IF CLAIMANT WERE AN APPLICANT FOR EMPLOYMENT HE WOULD NOT BE HIRED 
IN HIS PRESENT CONDITION AND HAD HE NOT HAD SUBSTANTIAL SERVICE WITH 
HIGHWAY, HE PROBABLY. WOULD ALREADY HAVE BEEN TERMINATED• 

-1 1 S -

WCB CASE NO. 74-3410 JANUARY 29, 1976

EUGENE KING, CLAIMANT
GRANT, FERGUSON AND CARTER,
CLAIMANT' S ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF
CROSS REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore,

The fu d requests board review of the referee' s order which

A ARDED CLAIMANT 2 8 8 DEGREES FOR 90 PER CENT UNSCHEDULED LO BACK
DISABILITY, CONTENDING THAT CLAIMANT'S REFUSAL TO SUBMIT TO SUR

GERY  AS UNREASONABLE AND THAT THE DETERMINATION ORDER MAILED
OCTOBER 1 2 , 1 9 73  HICH A ARDED 64 DEGREES FOR 2 0 PER CENT UNSCHED
ULED LO BACK DISABILITY BE REINSTATED UNTIL SUCH TIME AS CLAIMANT
ACCEPTED THE RECOMMENDED SURGERY.

Th claimant cross r qu sts r vi w by th BOARD of th r f
 r  's ORDER CONTENDING THAT HE IS PERMANENTLY AND TOTALLY DIS
ABLED.

Claima t suffered a compe sable i jury o December 8 , i 9 7 i ,
AT THAT TIME HE  AS A 38 YEAR OLD HEAD CHAINMAN  ORKING FOR THE
STATE HIGH AY DIVISION (REFERRED TO AS HIGH AY). DR.  EINMAN,
AN ORTHOPEDIC PHYSICIAN, ON DECEMBER 15, 1971, DIAGNOSED A SPON
DYLOLISTHESIS, L5 SI , MILDLY SYMPTOMATIC BY FEBRUARY 1 9 72 DR.
 EINMAN CONSIDERED CLAIMANT A CANDIDATE FOR SURGERY. IN MARCH
1 9 7 2 DR. CAMPAGNA, A NEUROSURGEON, DIAGNOSED POST TRAUMATIC
AGGRAVATION OF THE SPONDYLOLISTHESIS FOUND AT L5-S1 .

In APRIL 1 97 3 DR. G1LSDORF, AN ORTHOPEDIC SURGEON, SAID
CLAIMANT'S CERVICAL OCCIPITAL DISCOMFORT  AS POSSIBLY CONTRI

BUTED TO BY MILD CERVICAL SPONDYLOSIS BUT  AS PREDOMINANTLY TEN-
SIONAL.  ITH RESPECT TO THE LO BACK PROBLEM, DR. GILSDORF FELT
CLAIMANT HAD A MAJOR DEGREE OF SYMPTOMS  ITH LUMBOSACRAL INSTA
BILITY DIRECTLY RELATED TO THE SPONDYLOLISTHESIS  ITH A QUESTIONABLE
HISTORY OF RADICULITIS. HE FELT THAT  ITHOUT SURGICAL TREATMENT
CLAIMANT'S CONDITION  AS STATIONARY BUT IN VIE 'OF HIS LIMITATION

AND HIS. DESIRE TO CONTINUE  ORKING, DR, GILSDORF RECOMMENDED A
GILL PROCEDURE AND A POSTEROLATERAL L5-S1 FUSION. ALTHOUGH CLAIM
ANT STATED HE COULD NOT TOLERATE HIS CONTINUING PAIN DISTRESS, HE
 AS RELUCTANT TO UNDERGO ANY MAJOR SURGERY.

Claima t has a eleve th grade educatio a d obtai ed a ged

 HILE SERVING IN THE MILITARY SERVICE. UPON DISCHARGE FROM THE
SERVICE IN 1955, HE  ENT TO  ORK FOR H IGH AY. BET EEN 1 9 5 5 AND
1 9 6 5 HE DID VARIOUS TYPES OF  ORK ALL STRENUOUS AND PHYSICALLY
DEMANDING IN NATURE. FOLLO ING THE INJURY CLAIMANT  AS TRANS
FERRED TO LIGHTER DUTY INCLUDING INSPECTIONS IN THE FIELD AND CLERI
CAL  ORK IN THE OFFICE. AT THE PRESENT TIME HE IS CONFINED TO OFFICE
 ORK ALONE, AND UNABLE TO  ORK A FULL 8 HOUR DAY. HE HAS A TOTALLY
INDIVIDUALIZED  ORK SCHEDULE  HICH ALLO S HIM TO  ORK FOR T O OR
THREE HOURS AND THEN RETURN HOME AND PLACE HIMSELF IN TRACTION
UNTIL HE IS AFFORDED SUFFICIENT RELIEF FROM HIS PAIN TO RETURN TO
THE JOB. HIGH AY IS A ARE OF CLAIMANT' S PROBLEMS AND RESPECTS
CLAIMANT, CONSIDERS HIM AS AN OUTSTANDING EMPLOYE, HO EVER, THE
FAVORABLE SCHEDULING OF HIS TIME COULD NOT BE CONTINUED INDEFINITELY.
IF CLAIMANT  ERE AN APPLICANT FOR EMPLOYMENT HE  OULD NOT BE HIRED
IN HIS PRESENT CONDITION AND HAD HE NOT HAD SUBSTANTIAL SERVICE  ITH
HIGH AY, HE PROBAB LY.  OULD ALREADY HAVE BEEN TERMINATED.
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REFEREE FOUND QUITE CONCEIVABLY THAT CLAIMANTT S CONDITION 

. WOULD BE IMPROVED BY THE SURGERY RECOMMENDED BY DR• GILSDORF, WHOSE 

OPINION WAS THAT THE RECOMMENDED SURGERY WOULD STAND EXCELLENT 

CHANCES OF DECREASING CLAIMANTT SLOW BACK SYMPTOMS• 

THE REFEREE FOUND THAT CLAIMANT IS, AT THE PRE.SENT TIME, 

EMPLOYED, THEREFORE HE CANNOT BE CONSTRUED AS PERMANENTLY AND 

TOTALLY DISABLED. CLAIMANT HAS THE INTELLECTUAL, EDUCATIONAL AND 

PERSONAL ATTRIBUTES REQUISITE TO RETRAINING - HOWEVER, THE LIMI

TATIONS IMPOSED BY HIS PHYSICAL CONDITION ARE CLEARLY SUBSTANTIAL 

BOTH W 1TH RESPECT TO RETRAINING AND WITH RESPECT TO CONTINUED 

EMPLOYMENT OR RE-EMPLOYMENT. 

THE REFEREE FURTHER FOUND CLAIMANT HAD DISCUSSED THE RECOM

MENDED SURGERY WITH DR• GILSDORF WHO ADVISED HIM THAT IT WAS_A 
MAJOR OPERATION WITH ATTENDANT DANGER AND HE COULD NOT GUARANTEE 
SUCCESS AND THAT THE RE SUL TS MIGHT BE A WORSENING OF HIS CONDITION. 

CLAIMANT ALSO HAD DISCUSSED THE SURGERY WITH HALF A DOZEN PERSONS 

WHO HAD HAD SPINAL FUSION SURGERY AND EACH ADVISED CLAIMANT AGAINST 

THE SURGE RY• 

THE REFEREE CONCLUDED THAT UNDER THE CIRCUMSTANCES, CLAIM

ANT'S REFUSAL TO SUBMIT TO THE RECOMMENDED SURGERY WAS NOT UN

REASONABLE TO THE DEGREE THAT IT PRECLUDED HIM FROM RECEIVING 

COMPENSATION BENEFITS. 

THE REFEREE FOUND, BASED UPON DR. GILSDORF' S REPORT, THAT 

WITHOUT THE RECOMMENDED SURGERY.CLAIMANT WAS PERMANENTLY RE

STRICTED TO HIS MINIMAL STRESSFUL ACTIVITIES IN WHICH HE IS PRESENTLY 

INVOLVED. CLAIMANT COULD NOT TOLERATE ANY SUSTAINED STANDING OR 

SITTING, COULD NOT TOLERATE WORKING IN A STOOPED OR FLEXED POSITION 

AND COULD NOT TOLERATE ANY SIGNIFiCANT LIFTING• THE REFEREE CONCLUDED 

THAT BECAUSE OF THESE LIMITATIONS CLAIMANT HAS BEEN EXCLUDED FROM 

A SUBSTANTIAL PART OF THE INDUSTRIAL LABOR MARKET AND HAS SUFFERED 

A LOSS OF WAGE EARNING CAPACITY E.QUAL TO 90 PER CENT. 

THE REFEREE FURTHER .CONCLUDED THAT SHOULD CLAIMANT' s EMPLOY

MENT WITH HIGHWAY BE TERM.INATED Ai'ID CLAIMANT THEN BE FOUND INCAP

ABLE OF RETRAINING FOR EMPLOYMENT WITHIN HIS PHYS.ICAL CAPACITY THE 

REFEREE WOULD CONSIDER IT APPROPRIATE FOR THE BOARD, ON ITS OWN 

MOTION, TO FIND CLAIMANT PERMANENTLY AND TOTALLY DISABLED• 

THE BOARD, ON DE NOVO REVIEW, FEELS THAT THERE IS NOT ADEQUATE 
MEDICAL TESTIMONY IN THE RECORD WITH RESPECT TO THE NECESSITY FOR 

THE RECOMMENDED SURGERY NOR THE EXTENT OF CLAIMANT" S � iSABILlTY 

AT THE PRESENT TIME AND, THEREFORE, THE MATTER SHOULD BE REMANDED 

TO THE REFEREE TO MAKE ARRANGEMENTS FOR E_NROLLING CLAIMANT AT THE 

DISABILITY PREVENTION DIVISION FOR BOTH A PHYSICAL AND PSYCHOLOGICAL 

EVALUATION OF HIS CONDITION• UPON RECEIPT OF THE REPORTS AND REC.OM

MENDATIONS RESULTING FROM THESE EXAMINATIONS, THE REFEREE SHALL 

MAKE SAID REPORTS A PART OF THE RECORD, ALLOW ALL PARTIES TO FILE 

AMENDED ARGUMENTS, ·1F DES IRED, AND, BASED THEREUPON, ENTER A 

FINAL AND APPEALABLE ORDER. 

ORDER 

THIS MATTER IS REMANDED TO REFEREE JOHN F 0 DRAKE WITH IN

STRUCTIONS TO ARRANGE FOR CLAIMANT TO BE ENROLLED AT THE DISABILITY 

PREVENTION DIVISION IN PORTLAND FOR A .PHYSICAL AND PSYCHOLOGICAL 

EXAMINATION AND EVALUATION AND FOR SUCH APPROPRIATE RECOMMENDATIONS 

FOR THE TREATMENT OF CLAIMANT'S CONDITION AS MAY BE FORTHCOMING 

AS A RESULT OF SAID EXAMINATION AND EVALUATION 0 

-1 1 6 -
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The referee fou d quite co ceivably that claima t’s co ditio 

WOULD BE IMPROVED BY THE SURGERY RECOMMENDED BY DR. GILSDORF, WHOSE
OPINION WAS THAT THE RECOMMENDED SURGERY WOULD STAND EXCELLENT
CHANCES OF DECREASING CLAIMANT S LOW BACK SYMPTOMS.

Th r f r  found that claimant is, at th pr s nt tim ,
EMPLOYED, THEREFORE HE CANNOT BE CONSTRUED AS PERMANENTLY AND
TOTALLY DISABLED. CLAIMANT HAS THE INTELLECTUAL, EDUCATIONAL AND
PERSONAL ATTRIBUTES REQUISITE TO RETRAINING HOWEVER, THE LIMI
TATIONS IMPOSED BY HIS PHYSICAL CONDITION ARE CLEARLY SUBSTANTIAL
BOTH WITH RESPECT TO RETRAINING AND WITH RESPECT TO CONTINUED
EMPLOYMENT OR RE-EMPLOYMENT.

The referee further fou d claima t HAD discussed THE RECOM

MENDED SURGERY WITH DR. GILSDORF WHO ADVISED HIM THAT IT WAS A
MAJOR OPERATION WITH ATTENDANT DANGER AND HE COULD NOT GUARANTEE
SUCCESS AND THAT THE RESULTS MIGHT BE A WORSENING OF HIS CONDITION.
CLAIMANT ALSO HAD DISCUSSED THE SURGERY WITH HALF A DOZEN PERSONS
WHO HAD HAD SPINAL FUSION SURGERY AND EACH ADVISED CLAIMANT AGAINST
THE SURGERY.

The referee co cluded that u der the circumsta ces, claim
a t s REFUSAL TO SUBMIT TO THE RECOMMENDED SURGERY WAS NOT UN
REASONABLE TO THE DEGREE THAT IT PRECLUDED HIM FROM RECEIVING
COMPENSATION BENEFITS.

Th r f r  found, bas d upon dr. gilsdorf's r port, that
WITHOUT THE RECOMMENDED S UR GE R Y C LA I MA NT WAS PERMANENTLY RE
STRICTED TO HIS MINIMAL STRESSFUL ACTIVITIES IN WHICH HE IS PRESENTLY
INVOLVED. CLAIMANT COULD NOT TOLERATE ANY SUSTAINED STANDING OR
SITTING, COULD NOT TOLERATE WORKING IN A STOOPED OR FLEXED POSITION
AND COULD NOT TOLERATE ANY SIGNIFICANT LIFTING. THE REFEREE CONCLUDED
THAT BECAUSE OF THESE LIMITATIONS CLAIMANT HAS BEEN EXCLUDED FROM
A SUBSTANTIAL PART OF THE INDUSTRIAL LABOR MARKET AND HAS SUFFERED
A LOSS OF WAGE EARNING CAPACITY EQUAL TO 90 PER CENT.

The referee further co cluded that should claima t's employ

me t WITH HIGHWAY BE TERMINATED AND CLAIMANT THEN BE FOUND INCAP
ABLE OF RETRAINING FOR EMPLOYMENT WITHIN HIS PHYSICAL CAPACITY THE
REFEREE WOULD CONSIDER IT APPROPRIATE FOR THE BOARD, ON ITS OWN
MOTION, TO FIND CLAIMANT PERMANENTLY AND TOTALLY DISABLED.

The BOARD, ON DE NOVO REVIEW, FEELS THAT THERE IS NOT ADEQUATE

MEDICAL TESTIMONY IN THE RECORD WITH RESPECT TO THE NECESSITY FOR
THE RECOMMENDED SURGERY NOR THE EXTENT OF CLAIMANT'S DISABILITY
AT THE PRESENT TIME AND, THEREFORE, THE MATTER SHOULD BE REMANDED
TO THE REFEREE TO MAKE ARRANGEMENTS FOR ENROLLING CLAIMANT AT THE
disability preve tio divisio for both a physical a d psychological
EVALUATION OF HIS CONDITION. UPON RECEIPT OF THE REPORTS AND RECOM
MENDATIONS RESULTING FROM THESE EXAMINATIONS, THE REFEREE SHALL
MAKE SAID REPORTS A PART OF THE RECORD, ALLOW ALL PARTIES TO FILE
AMENDED ARGUMENTS, IF DESIRED, AND, BASED THEREUPON, ENTER A
FINAL AND APPEALABLE ORDER.

ORDER

This matter is rema ded to referee joh f, drake with i 

structio s TO ARRANGE FOR CLAIMANT TO BE ENROLLED AT THE DISABILITY
PREVENTION DIVISION IN PORTLAND FOR A PHYSICAL AND PSYCHOLOGICAL
EXAMINATION AND EVALUATION AND FOR SUCH APPROPRIATE RECOMMENDATIONS
FOR THE TREATMENT OF CLAIMANT S CONDITION AS MAY BE FORTHCOMING
AS A RESULT OF SAID EXAMINATION AND EVALUATION,
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CLAIMANT SHAL.L. RECEIVE TEMPORARY TOTAL DISABILITY COM PENSA

TION DURING HIS STAY AT THE CENTE,R - THE PERMANENT PARTIAL DISABILITY 

COMPENSATION AWARDED BY THE REFEREE IN HIS ORDER DATED AUGUST 2 1, 
197 5 SHALL BE SUSPENDED ON THE DATE CLAIMANT ARRIVES AT THE CENTER 

AND REINSTATED WHEN HE LEAVES THE CENTER. THE EXPENSES OF THIS PRO

CEDURE SHALL BE PAID BY THE EMPLOYER• 

LJPON CONCLUSION OF THE EXAM I NAT ION AND EVALUATION, THE RE PORTS 

THEREOF SHALL BE SUBMITTED TO THE REFEREE FOR A RECONSIDERATION OF 

HIS OPINION AND ORDER DATED AUGUST 2. 1, 197 5 • 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE, 

2.5 PER CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION PAYABLE 

PURSUANT TO THIS ORDER OF REMAND PAYABLE FROM SAID COMPENSATION, 

AS PAID, TO MAKE A MAXI MUM OF 4 0 0 DOLLARS 0 

WCB CASE NO. 75-518 

LAMBROS AGOURIDAS, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS• 

ROGER WARREN, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY EMPLOYER 

JANUARY 29, 1 976 

REVIEWED BY BOARD MEMBERS WlLSON AND M00RE 0 

THE EMPLOYER REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 

ORDER WHICH AWARDED CLAIMANT PERMANENT TOTAL DISABILITY EFFECTIVE 

JUNE I 2. 1 1 9 7 5 • 

CLAIMANT, NOW 61 YEARS OLD, WAS EMPLOYED AS A FURNITURE 

WORKER BY THE EMPLOYER WHEN HE SUSTAINED A COMPENSABLE RIGHT 

SHOULDER AND RIGHT FOREARM INJURY ON DECEMBER 12. 1 1 973 - CLAIMANT 

ALSO INJURED HIS RIGHT HAND 0 HE WAS FIRST SEEN BY DR 0 NATHAN, A 

HAND SURGEON• THERE WAS SOFT TISSUE LACERATION OVER THE DORSAL 

ASPECT OF THE HAND AT THE LEVEL OF THE BASES OF THE SECOND AND THIRD 

METACARPALS AND ALSO LACE RATION OF THE _EXTENSOR CARPI RAD IALI S 

LONGUS 0 AFTER THE INITIAL SURGERY BY DR• NATHAN, THE WOUNDS HEAL.ED 
WITHOUT PROBLEMS, HOWEVER, CLAIMANT'S LONG TERM PROBLEM HAS BEEN 

CONTINUED DISABILITY OF THE RIGHT HAND WITH A REFLEX SYNTHETIC DYS

TROPHY-TYPE PROBLEM IN THE HAND ASSOCIATED WITH A SHOULDER PAIN, 

COMPATIBLE WITH A HAND-SHOULDER SYNDROME. 

CLAIMANT WAS EXAMINED BY DR. VESSELY 1 AN ORTHOPEDIST, AND 
BY DR 0 CRUICKSHANK, A NEUROLOGIST. THE LATTER RECOMMENDED A 

SYMPATHECTOMY TO AL.LEV IATE THE SHOULDER PAIN BUT TH IS PROCEDURE 

WAS REJECTED BY THE CLAIMANT, 

THE CLAIM WAS CLOSED BY A DETERMINATION ORDER MAILED JANUARY 6, 
197 5 WHEREIN CLAIMANT RECEIVED 1 12 DEGREES FOR 7 5 PER CENT LOSS OF 

RIGHT FOREARM AND 16 0 DEGREES FOR 5 0 PER CENT UNSCHEDULED ( RIGHT 

SHOULDER) DISABILITY• 

THE REFEREE FOUND THAT THE AWARD MADE BY THE DETERMINATION 

ORDER ADEQUATELY REFLECTED THE PHYSICAL DISABILITY TO CLAIMANT'S 

RIGHT SHOULDER AND RIGHT ARM, HOWEVER, THE QUESTION TO BE DETER

MINED WAS WHETHER CLAIMANT WAS ENTITLED TO AN AWARD OF PERMANENT 

TOTAL DISABILITY UNDER THE ODD-LOT DOCTRINE• CLAIMANT CAN ONL.Y 

SPEAK THROUGH AN INTERPRETER 0 HE KNOWS VERY FEW ENGLISH WORDS, 

HE DOES SPEAK GREEK• . HE HAS THE EQUIVALENT OF LITTLE MORE THAN 

-1 1 7 -

Claima t shall receive temporary total disability compe sa

tion DURING HIS STAY AT THE CENTER THE PERMANENT PARTIAL DISABILITY
COMPENSATION A ARDED BY THE REFEREE IN HIS ORDER DATED AUGUST 2 1 ,
1 97 5 SHALL BE SUSPENDED ON THE DATE CLAIMANT ARRIVES AT THE CENTER
AND REINSTATED  HEN HE LEAVES THE CENTER. THE EXPENSES OF THIS PRO
CEDURE SHALL BE PAID BY THE EMPLOYER.

Upon conclusion of th  xamination and  valuation, th r ports
THEREOF SHALL BE SUBMITTED TO THE REFEREE FOR A RECONSIDERATION OF
HIS OPINION AND ORDER DATED AUGUST 2 1 , 1 9 7 5 .

Claima t's cou sel is awarded as a reaso able attor ey's fee,
2 5 PER CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION PAYABLE
PURSUANT TO THIS ORDER OF REMAND PAYABLE FROM SAID COMPENSATION,
AS PAID, TO MAKE A MAXIMUM OF 4 0 0 DOLLARS.

WCB CASE NO. 75-518 JANUARY 29, 1976

LAMBROS AGOURIDAS, CLAIMANT
POZ2 1,  ILSON AND ATCHISON,
CLAIMANT* S ATTYS.

ROGER  ARREN, DEFENSE ATTY.
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The EMPLOYER REQUESTS REVIE BY THE BOARD OF THE REFEREE'S
ORDER  HICH A ARDED CLAIMANT PERMANENT TOTAL DISABILITY EFFECTIVE
JUNE 1 2 , 1 9 7 5 .

Claima t,  ow 6 1 years old, was employed as a fur iture

 ORKER BY THE EMPLOYER  HEN HE SUSTAINED A COMPENSABLE RIGHT
SHOULDER AND RIGHT FOREARM INJURY ON DECEMBER 1 2 , 1 9 73 CLAIMANT
ALSO INJURED HIS RIGHT HAND. HE  AS FIRST SEEN BY DR. NATHAN, A
HAND SURGEON. THERE  AS SOFT TISSUE LACERATION OVER THE DORSAL
ASPECT OF THE HAND AT THE LEVEL OF THE BASES OF THE SECOND AND THIRD
METACARPALS AND ALSO LACERATION OF THE EXTENSOR CARPI RADIALIS
LONGUS. AFTER THE INITIAL SURGERY BY DR. NATHAN, THE  OUNDS HEALED
 ITHOUT PROBLEMS, HO EVER, CLAIMANT'S LONG TERM PROBLEM HAS BEEN
CONTINUED DISABILITY OF THE RIGHT HAND  ITH A REFLEX SYNTHETIC DYS
TROPHY-TYPE PROBLEM IN THE HAND ASSOCIATED  ITH A SHOULDER PAIN,
COMPATIBLE  ITH A HAND-SHOULDER SYNDROME.

Claima t was exami ed by dr. vessely, a orthopedist, a d

BY DR. CRUICKSHANK, A NEUROLOGIST. THE LATTER RECOMMENDED A
SYMPATHECTOMY TO ALLEVIATE THE SHOULDER PAIN BUT THIS PROCEDURE
 AS REJECTED BY THE CLAIMANT.

The claim was closed by a determi atio order mailed Ja uary 6 ,
1 975  HEREIN CLAIMANT RECEIVED 112 DEGREES FOR 7 5 PER CENT LOSS OF
RIGHT FOREARM AND 160 DEGREES FOR 50 PER CENT UNSCHEDULED (RIGHT
SHOULDER) DISABILITY.

Th r f r  found that th award mad by th d t rmination
ORDER ADEQUATELY REFLECTED THE PHYSICAL DISABILITY TO CLAIMANT'S
RIGHT SHOULDER AND RIGHT ARM, HO EVER, THE QUESTION TO BE DETER
MINED  AS  HETHER CLAIMANT  AS ENTITLED TO AN A ARD OF PERMANENT
TOTAL DISABILITY UNDER THE ODD-LOT DOCTRINE. CLAIMANT CAN ONLY
SPEAK THROUGH AN INTERPRETER, HE KNO S VERY FE ENGLISH  ORDS,
HE DOES SPEAK GREEK, . HE HAS THE EQUIVALENT OF LITTLE MORE THAN

1 1 7


-



-







           
                
        
              

          
      

       
       

              
         
         

          
          

            
           

     
       

          
             

         
          

             
          
           

           

       
            
       

        

   
    
     
 

    
      

        
          

           

        
               

           
          
               

     

           
             

ELEMENTARY EDUCATION• HE WAS BORN IN TURKEY AND. LATER MOVED 

TO GREECE AND CAME TC> THE UN.I TED STATES IN 196 9 • CL0AIMANT' S ENTIRE 
WORK EXPERIENCE HAS BEEN PRINCIPALLY _IN FURNITURE MANUFACTURING, 
ALTHOUGH HE DID WORK FOR 11 MONTHS IN A G_REE;K 0RE,STAURANT AS A JANI
TOR• AS A FURNITURE WORKER CLAIMANT TESTIFIED HE COULD PERFORM 
ALL HAND OPERATIONS NECESSA~Y IN MAKING FURN°IT_UREe 

THE REFEREE FOUND THAT CLAIMANT'S TESTIMONY, TOGETHER WITH 
MEDICAL EVIDENCE, ESTABLISHED BEYOND. DOUBT CLAIM.ANT'~ INABILITY 

TO RETURN TO FURNITURE M 0ANUFACTURl,NG 1 AN'D HIS' EDiJCAT ION, . AG,E AND 
INABILITY TO SPEAK ENGLISH RENDERED l·i'IM UNSUITABL'E Fo'R VOCATIONAL 
REHABILITATION• THE REFEREE GAVE SOME THOUGHT TO CLAIMANT'S RE
FUSAL TO UNDERGO THE SYMPATHECTOMY WHICH MIGHT HAVE RELIEVED THE 
RIGHT SHOULDER PAIN ANO 'INCREASED HIS RIGHT SHOULDER MOTION, BUT 
CONCLUDED THAT THIS ACTION ON THE PART_OF THE CLAIMANT DIC? NOT CON
STITUTE A REFUSAL TO ACCEPT FURTHER MEDICAL TREATMENT TO THE EXTENT 
OF JUSTIFYING A WITHHOLDING OF BENEFITS 0 

THE REFEREE CONCLUDED THAT CLAIMANT'S SCHEDULED AND UNSCHED
ULED DISABILITIES TOGETHER PRECLUDED'HIM FROM RETURNING TO ANY TYPE 
OF WORK FOR WHICH HE WAS QUALIFIED AND THAT HE HAD SU STAINED THE 
BURDEN OF PROVING THAT HE WAS PERMANENTLY .AND TOTALLY DISABLED. . ; ., ' 

THE BOARD, ON DE NOVO REVIEW, NOTES THAT NEITHER PARTY FILED 
A BRIEF AND BASED UPON THE MEDICAL REPORTS AS WELL AS THE TESTIMONY 
OF THE CLAIMANT TAKEN THROUGH AN INTERPRETER, FINDS THAT ,CLAIMANT 

IS PERMANENTLY AND TOTALLY DISABLE·� AS OF THE DATE OF THE HEARING 0 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 2 5, 197 5 IS AFFIRMED 0 

CLAIMANT'S ATTORNEY IS AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 0 0 DOLLARS, PAYABLE BY THE E MPLOYERe 

WCB CASE NO •. 75-2197 JANUARY 29, 1976 

MARY ANN JOHNSON, CLAIMANT . 
RICHARD He RENN, CLAIMANT'S ATTY 0 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE_, 
DEFENSE AT~Ys. • 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT SEEKS BOARD REVIEW OF A REFEREE' s ORDER WHICH 
APPROVED THE EMPLOYER'S DENIAL OF HER AGGRAVATION CLAIM AND FOUND 
NO EVIDENCE TO JUSTIFY THE IMPOSITION OF A PENALTY A.ND ATTORNEY 

FEEe 

CLAIMANT FIRST EXPER.IENCED LOW BACK PROBLEMS IN' 197 0 • ON. 
JUNE 23 1 1972 1 WHILE EMPLOYED AT BOISE CASCADE, SHE SUFFERED A 
COMPENSABLE INJURY TO HER BACK FOR WHICH SHE WAS HOSPITALIZED FOR 
TRACTION 0 Ti-IE CLAIM WAS CLOSED WITHOUT AN AWARD FOR PERMANENT 
DISABI L.ITY ON NOVE MBE.R ·10 1 1 9 7 2 •· ON AP.PEAL BOTH THE REFEREE' A.NO 
THE BOARD AF_FIRMED THE DETERMINATION O~OERe . 

IN AUGUST OR SEPTEMBER, 1973 'CLAIMANT WAS EMPLOYEQ AT 
WHITE'S ELECTRONICS, INC 0 ~ HER JOB ALLOWED'HER TO SIT MOST b'F Tl-;IE 
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AN ELEMENTARY EDUCATION. HE  AS BORN IN TURKEY AND. LATER MOVED
TO GREECE AND CAME TO THE UNITED STATES IN 1 9 6 9 . CLAIMANT'S ENTIRE

 ORK EXPERIENCE HAS BEEN PRINCIPALLY IN FURNITURE MANUFACTURING,
ALTHOUGH HE DID  ORK FOR 1 1 MONTHS IN A GREEK RESTAURANT AS A JANI
TOR. AS A FURNITURE  ORKER CLAIMANT TESTIFIED HE COULD PERFORM
ALL HAND OPERATIONS NECESSARY IN MAKING FURNITURE.

Th r f r  found that claimant's t stimony, tog th r with
MEDICAL EVIDENCE, ESTABLISHED BEYOND DOUBT CLAIMANT'S INABILITY

TO RETURN TO FURNITURE MANUFACTURING, AND H IS E DUCAT ION, AGE AND
INABILITY TO SPEAK ENGLISH RENDERED HIM UNSUITABLE FOR VOCATIONAL
REHABILITATION. THE REFEREE GAVE SOME THOUGHT TO CLAIMANT S RE

FUSAL TO UNDERGO THE SYMPATHECTOMY  HICH MIGHT HAVE: RELIEVED THE
RIGHT SHOULDER PAIN AND INCREASED HIS RIGHT SHOULDER MOTION, BUT
CONCLUDED THAT THIS ACTION ON THE PART OF THE CLAIMANT DID NOT CON
STITUTE A REFUSAL TO ACCEPT FURTHER MEDICAL TREATMENT TO THE EXTENT
OF JUSTIFYING A  ITHHOLDING OF BENEFITS.

The referee co cluded that claima t's scheduled a d u sched

uled DISABILITIES TOGETHER PRECLUDED HIM FROM RETURNING TO ANY TYPE
OF  ORK FOR  HICH HE  AS QUALIFIED AND THAT HE HAD SUSTAINED THE
BURDEN OF PROVING THAT HE  AS PERMANENTLY AND TOTALLY DISABLED.

The board, o de  ovo review,  otes that  either party filed

A BRIEF AND BASED UPON THE MEDICAL REPORTS AS  ELL AS THE TESTIMONY
OF THE CLAIMANT TAKEN THROUGH AN INTERPRETER, FINDS THAT CLAIMANT
IS PERMANENTLY AND TOTALLY DISABLED AS OF THE DATE OF THE HEARING.

ORDER
The order of the referee dated ju e 25, 1975 is affirmed.

Claima t's attor ey is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 3 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-2197 J ANUARY 29, 1976

MARY ANN JOHNSON, CLAIMANT
RICHARD H. RENN, CLAIMANT'S ATTY.

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks board review of a referee's order which
APPROVED THE EMPLOYER'S DENIAL OF HER AGGRAVATION CLAIM AND FOUND

NO EVIDENCE TO JUSTIFY THE IMPOSITION OF A PENALTY AND ATTORNEY
FEE.

Claima t first experie ced low back problems i 1970, o 

JUNE 2 3 , 1 97 2 ,  HILE EMPLOYED AT BOISE CASCADE, SHE SUFFERED A
COMPENSABLE INJURY TO HER BACK FOR  HICH SHE  AS HOSPITALIZED FOR
TRACTION. THE CLAIM  AS CLOSED  ITHOUT AN A ARD FOR PERMANENT
DISABILITY ON NOVEMBER 1 0 , 1 9 72 . ON APPEAL BOTH THE REFEREE AND
THE BOARD AFFIRMED THE DETERMINATION ORDER.

In AUGUST OR SEPTEMBER, 1 97 3 CLAIMANT  AS EMPLOYED AT
 HITE' S ELECTRONICS, INC. HER JOB ALLO ED HER TO SIT MOST OF THE
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TIME AND INVOLVED NO HEAVY LIFTING 0 SOMETIME IN FEBRUARY, 1974 1 

CLAIMANT .WAS HOSPITALIZED AGAIN WITH _AN EPISODE OF LOW BACK PAIN 

AND, ON JUNE 1 9, 197 4 A SECOND DETERMINATION ORDER AWARDED NO PER
MANENT DI SABILITYe 

DURING JANUARY AND FEBRUARY, 1 975 CLAIMANT HAD EPISODES WHERE 
HER BACK WOULD 'GET A CATCH' AND CAUSE PA IN• ON MARCH 3 1 1 197 5 1 

WHILE VACUUMING, AN EPISODE OCCURRED WHICH NECESSITATED HER BEING 
HOSPITALIZED FOR CARE AND TREAT ME NT 0 SHE WAS RELEASED ON APRIL 5 1 

197 5 1 RE-HOSPITALIZED AND RELEASED ON APRIL 2. 3, 197 5 • DR• ANDERSON 
FELT CLAIMANT SUFFER.ED RECURRENT LUMBOSACRAL SPRAIN AND RECOM
MENDED EXERCISES WHICH CLAIMANT HAD NOT BEEN DOING, 

ON MAY 19 1 197 5 1 CLAIMANT'S COUNSEL FILED AN AGGRAVATION 
CLAIM, CONTENDING CLAIMANT'S CONDITION REQUIRING HOSPITALIZATION 
DURING 197 5 1 WAS AN AGGRAVATION OF HER COMPENSABLE INDUSTRIAL 

INJURY SUSTAINED JUNE 23, 1 972, THIS WAS DENIED BY THE EMPLOYE~•-

THE REFEREE FOUND NO MEDICAL EVIDENCE THAT CLAIMANT·, S 1 972 
INJURY WAS A MATERIAL CONTRIBUTING CAUSE OF ANY CHRONIC BACK CON
DITION OR TO CLAIMANT'S BAC_K CONDITION IN 197 5 WHICH CAUSED HER TO 
BE HOSPITALIZED 0 WITHOUT SUCH EXPERT MEDICAL TESTIMONY SHOWING 
A CAUSAL RELATIONSHIP, SHE CONCLUDED CLAIMANT'S CLAIM OF AGGRA
VATION MUST FAIL, 

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE AND AFFIRMS AND ADOPTS HER ORDER 0 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 2 9, 197 5 IS AFFIRMED. 

SAIF CLAIM NO. SC 287424 

TED E. TAYLOR, CLAIMANT 
EVOHL MALAGON, ·CLAIMANT'S ATTY. 
DE PT• OF JUSTICE I DEFENSE ATTY, 

JANUARY 30, 1976 

AMENDED OWN MOTION PROCEEDING REFERRED' FOR HEARING 
. . 

0N NOVEMBER 1 3 1 197 5 1 THE BOARD ISSUED AN OWN MOTION ORDER 
REFERRING TO THE HEARINGS DIVISION THE REQUEST MADE BY THE FUND ON 
OCTOBER 2 9 1 197 5 THAT CONSIDERATION BE GIVEN TO THE CANCELLATION 
OF THE PERMANENT TOTAL DISABILITY AWARD GRANTED TO CLAIMANT ON 

JULY 5 1 1 9 7 5 • 

CLAIMANT'S CLAIM FOR HIS DECEMBER 29 1 1970 INJURY WAS INI
TIALLY CLOSED ON A 'MEDICAL ONLY' BASIS ON. FEBRUARY 9 1 197 1 - THE 
FIRST ADMINISTRATIVE CLOSURE, ERRONEOUSLY IDENTIFIED AS A SECOND 
DETERMINATION ORDER MAILED JUNE 6 1 1972 1 STATE.S THAT AGGRAVATION 
RIGHTS WILL COMMENCE AS OF FEBRUARY 9 1 1971, THIS IS INCORRECT 
AN[? SUCH R.IGHTS DID NOT .COMMENCE UNTIL JUNE 6 1 1 972 • 

THEREFORE,. THE BOARD WILL NOT EXERCISE ITS OWN. MOTION JURIS

DICTION PURSUA.NT TO ORS 6 5 6 • 2 7 8 • HOWEVER, AN AWARD OF COMPENSA
TION GIVEN A WORKMAN SHALL BE SUBJECT TO PERIODIC EXAMINATION AND 
ADJUSTMENT IN CONFORMITY WITH ORS 6 5 6 • 2 6 8 AND ANY PARTY MAY RE
·QUE ST A HEARi NG ON ANY DISPUTE ( THEREON) PURSUANT TO ORS 6 5 6 • 2 8 3 • 
ORS 656e325(3) (4) (UNDERSCORED). . 

THE MATTER HAS BEEN SET FOR HEARING ON 'FEBRUARY 5 1 197 6 1 

_, 1 9-

TIME AND INVOLVED NO HEAVY LIFTING, SOMETIME IN FEBRUARY, 1 9 74 ,
CLAIMANT  AS HOSPITALIZED AGAIN  ITH AN EPISODE OF LO BACK PAIN
AND, ON JUNE 1 9 , 1 97 4 A SECOND DETERMINATION ORDER A ARDED NO PER
MANENT DISABILITY,

Duri g Ja uary a d February, 1975 claima t had episodes where
HER BACK  OULD GET A CATCH* AND CAUSE PAIN, ON MARCH 31 , 1975,
 HILE VACUUMING, AN EPISODE OCCURRED  HICH NECESSITATED HER BEING
HOSPITALIZED FOR CARE AND TREATMENT, SHE  AS RELEASED ON APRIL 5,
1 97 5 , RE HOSPITALIZED AND RELEASED ON APRIL 2 3 , 1 97 5 , DR, ANDERSON
FELT CLAIMANT SUFFERED RECURRENT LUMBOSACRAL SPRAIN AND RECOM
MENDED EXERCISES  HICH CLAIMANT HAD NOT BEEN DOING.

On MAY 1 9 , 1 97 5 , CLAIMANT'S COUNSEL FILED AN AGGRAVATION
CLAIM, CONTENDING CLAIMANT S CONDITION REQUIRING HOSPITALIZATION
DURING 1 9 7 5 ,  AS AN AGGRAVATION OF HER COMPENSABLE INDUSTRIAL
INJURY SUSTAINED JUNE 2 3 , 1 972 . THIS  AS DENIED BY THE EMPLOYER.

The referee fou d  o medical evide ce that claima t’s 1972
INJURY  AS A MATERIAL CONTRIBUTING CAUSE OF ANY CHRONIC BACK CON
DITION OR TO CLAIMANT S BACK CONDITION IN 1 9 7 5  HICH CAUSED HER TO
BE HOSPITALIZED,  ITHOUT SUCH EXPERT MEDICAL TESTIMONY SHO ING
A CAUSAL RELATIONSHIP, SHE CONCLUDED CLAIMANT S CLAIM OF AGGRA
VATION MUST FAIL.

The board, o de  ovo review, co curs i the fi di gs a d

CONCLUSIONS OF THE REFEREE AND AFFIRMS AND ADOPTS HER ORDER.

ORDER
The ORDER OF THE REFEREE DATED SEPTEMBER 2 9 , 1 97 5 IS AFFIRMED

SAIF CLAIM NO. SC 287424 JANUARY 30, 1976

TED E. TAYLOR, CLAIMANT
EVOHL MALAGON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY,
AMENDED O N MOTION PROCEEDING REFERRED FOR HEARING

On NOVEMBER 13, 1975, THE BOARD ISSUED AN O N MOTION ORDER
REFERRING TO THE HEARINGS DIVISION THE REQUEST MADE BY THE FUND ON
OCTOBER 2 9 , 1 9 7 5 THAT CONSIDERATION BE GIVEN TO THE CANCELLATION
OF THE PERMANENT TOTAL DISABILITY A ARD GRANTED TO CLAIMANT ON
JULY 5,1975.

Cl im nt s cl im for his December 29, 1970 injury w s ini

ti lly CLOSED ON A medic l ONLY* BAS I S ON FEBRUARY 9, 1971 THE
FIRST ADMINISTRATIVE CLOSURE, ERRONEOUSLY IDENTIFIED AS A SECOND
DETERMINATION ORDER MAILED JUNE 6 , 1 9 72 , STATES THAT AGGRAVATION
RIGHTS  ILL COMMENCE AS OF FEBRUARY 9, 1971. THIS IS INCORRECT
AND SUCH RIGHTS DID NOT COM MENCE UNTIL JUNE 6, 1972.

Therefore, the board will  ot exercise its ow motio juris

diction PURSUANT TO ORS 6 5 6.2 7 8 . HO EVER, AN A ARD OF COMPENSA
TION GIVEN A  ORKMAN SHALL BE SUBJECT TO PERIODIC EXAMINATION AND
ADJUSTMENT IN CONFORMITY  ITH ORS 6 5 6.2 6 8 AND ANY PARTY MAY RE
QUEST A HEARING ON ANY DISPUTE (THEREON) PURSUANT TO ORS 6 56.2 83 .
ORS 6 5 6.3 2 5 (3 ) (4 ) (UNDERSCORED).

The matter has bee set for heari g o February 5 , i 97 6 ,
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ISSUES ARE NOT CHANGED WITH RESPECT TO EITHER PARTY, AND THE 
BOARD STILL DOES NOT HAVE SUFFICIENT EVIDENCE UPON WHICH TO GIVE 
CONSIDERATION TO THE FUND'S REQUEST 0 

THE RE FORE, THE MATTER REMAINS REFERRED TO THE HEARINGS 
DIVISION WITH ·INSTRUCTIONS TO HOL.D A HEARING' AND TAKE EVIDENCE ON 
THE ISSUE OF WHETHER CLAIMANT IS, AT THE PRESENT TIME, PERMANENTLY 
AND TOTALLY DISABLED 0 HOWEVER, UPON CONCLUSION OF THE HEARING, 
THE RE FE REE SHAL.L ENTER A Fl NAL AND APPEAL.AB.LE 0RDER 0 THE FUND' 5 
REQUEST SHALL BE TREATED AS HAVING BEEN MADE UNDER THE PROVISIONS 
OF ORS 656 0 325 (3) (4) RATHER THAN ORS 656 0 278 0 

WCB CASE NO. 75-3872 

HARLEY SHORT, CLAIMANT 
EVOHL F 0 MALAGON, CLAIMANT' 5 ATTY 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

OWN MOTION ORDER REMANDING FOR HEARING 

JANUARY 30, 1976 · 

ON JANUARY 2 0, 1 976 THE CLAIMANT REQUESTED THE BOARD TO 
EXERCISE ITS OWN MOTION JURISDICTION UNDER THE PROVISIONS OF ORS 

656 0 278 AND REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY SUFFERED ON 

JANUARY 1 I• 1968 0 

CLAIMANT WAS ORIG I NALLY INJURED ON JANUARY 1 1 , 1 9 6 8 WHILE 
IN THE EMPLOY OF UNISPHERE, INC 0 , WHOSE WORKMEN' 5 COMPENSATION 
COVERAGE WAS FURNISHED BY AETNA CASUALTY AND SURETY COMPANY 0 A 
DETERMINATION ORDER MAILED MAY 7 t 1968 AWARDED CLAIMANT 3 2 DEGREES 
FOR 1 0 PER CENT UNSCHEDULED DISABILITY. ON MARCH 26 t 1 970 A SECOND 
DETERMINATION ORDER AWARDED CLAIMANT AN ADDITIONAL 4 8 DEGREES, 

AND ON NOVEMBER 7 t 197 2 A THIRD DETERM !NATION ORDER AWARDED AN 
ADDITIONAL 32 DEGREES GIVING CLAIMANT A TOTAL OF 112 DEGREES FOR 

HIS UNSCHEDULED DISABILITY AT THAT TIME 0 CLAIMANT' 5 AGGRAVATION 
RIGHTS HAVE EXPIRED 0 

ON DECEMBER 2 4, 197 5, THE CLAIMANT REQUESTED A 'HEARING ON 
THE DENIAL BY SAIF, DATED DECEMBER 1 9, 1 975 t OF AN INDUSTR'IAL 
INJURY ALLEGED TO HAVE BEEN SUFFERED ON.FEBRUARY 27, 1 975 WHILE 

IN THE EMPLOY OF L.ANE COUNTY, WHOSE WORKMEN'S COMPENSATION 
COVERAGE WAS FURNISHED BY SAIF 0 

THE EV I DENCE BEFORE THE' BOARD, AT THE PRESENT TIME, IS NOT 
SUFFICIENT FOR IT TO DETERMINE THE MERITS OF THE REQUEST TO RE
OPEN THE 196 9 CLAIMo THE QUESTION 15 WHETHER CLAIMANT HAS SUF
FERED A NEW INJURY WHICH WOULD BE THE RESPONSIBILITY OF SAIF OR 

HAS SUFFERED AN AGGRAVATION OF THE 1968 INJURY WHICH WOULD BE THE 
RESPONSIBIL.ITY OF AETNA CASUAL.TY AND SURETY COMPANY 0 

THE MATTER IS, THEREFORE, REFERRED TO THE HEARINGS DIVISION 
WITH INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE 
OF WHETHER CLAIMANT HAS AGGRAVATED HIS 196 8 INJURY OR SUFFERED A 
NEW INJURY AS THE RESUI..T OF THE INCIDENT OF FEBRUARY 27 1 1975 0 UPON 
CONCLUSION OF THE HEARING IF THE REFEREE FINDS CLAIMANT HAS SUF
FERED AN AGGRAVATION' OF THE 196 8 INJURY, HE SHALL CAUSE A TRAN
SCRI-PT OF THE PROCEEDING TO BE PRE.PARED AND SUBMITTED TO THE BOARD 
WITH HIS RECOMMENDATIONS - HOWEVER, IF THE REFEREE SHALL FIND 
CLAIMANT SUFFERED A NEW INJURY, HE SHAL'L ENTER A FINAL AND APPEAL

ABLE ORDER THEREON 0 

-1 2 0 -

• THE ISSUES ARE NOT CHANGED  ITH RESPECT TO EITHER PARTY, AND THE
BOARD STILE DOES NOT HAVE SUFFICIENT EVIDENCE UPON  HICH TO GIVE
CONSIDERATION TO THE FUND1 S REQUEST.

Therefore, the matter remai s referred to the heari gs

DIVISION  ITH INSTRUCTIONS TO HOED A HEARING AND TAKE EVIDENCE ON
THE ISSUE OF  HETHER CLAIMANT IS, AT THE PRESENT TIME, PERMANENTLY
AND TOTALLY DISABLED. HO EVER, UPON CONCLUSION OF THE HEARING,
THE REFEREE SHALL ENTER A FINAL AND APPEALABLE ORDER. THE FUND'S
REQUEST SHALL BE TREATED AS HAVING BEEN MADE UNDER THE PROVISIONS
OF ORS 656.325 (3) (4) RATHER THAN ORS 656.278.

WCB CASE NO. 75-3872 JANUARY 30, 1976

HARLEY SHORT, CLAIMANT
EVOHL F. MALAGON, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
O N MOTION ORDER REMANDING FOR HEARING

On JANUARY 2 0 , 1 976 THE CLAIMANT REQUESTED THE BOARD TO
EXERCISE ITS O N MOTION JURISDICTION UNDER THE PROVISIONS OF ORS
6 5 6.2 7 8 AND REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY SUFFERED ON
JANUARY 11,1968.

CLA IMANT  AS ORIG INALLY INJURED ON JANUARY 1 1 , 1968  HILE
IN THE EMPLOY OF UNISPHERE, INC. ,  HOSE  ORKMEN' S COMPENSATION
COVERAGE  AS FURNISHED BY AETNA CASUALTY AND SURETY COMPANY. A
DETERMINATION ORDER MAILED MAY 7 , 1 96 8 A ARDED CLAIMANT 32 DEGREES
FOR 1 0 PER CENT UNSCHEDULED DISABILITY. ON MARCH 2 6 , 1 9 70 A SECOND
DETERMINATION ORDER A ARDED CLAIMANT AN ADDITIONAL 4 8 DEGREES,
AND ON NOVEMBER 7 , 1 9 72 A THIRD DETERMINATION ORDER A ARDED AN
ADDITIONAL 32 DEGREES GIVING CLAIMANT A TOTAL OF 1 1 2 DEGREES FOR
HIS UNSCHEDULED DISABILITY AT THAT TIME. CLAIMANT'S AGGRAVATION
RIGHTS HAVE EXPIRED.

On DECEMBER 24, 1975, THE CLAIMANT REQUESTED A HEARING ON

THE DENIAL BY SAIF, DATED DECEMBER 1 9 , 1 975 , OF AN INDUSTRIAL
INJURY ALLEGED TO HAVE BEEN SUFFERED ON FEBRUARY 2 7 , 1 975  HILE
IN THE EMPLOY OF LANE COUNTY,  HOSE  ORKMEN'S COMPENSATION
COVERAGE  AS FURNISHED BY SAIF.

The EVIDENCE BEFORE THE BOARD, AT THE PRESENT TIME, IS NOT
SUFFICIENT FOR IT TO DETERMINE THE MERITS OF THE REQUEST TO RE
OPEN THE 1 96 9 CLAIM. THE QUESTION IS  HETHER CLAIMANT HAS SUF
FERED A NE INJURY  HICH  OULD BE THE RESPONSIBILITY OF SAIF OR
HAS SUFFERED AN AGGRAVATION OF THE 1 96 8 INJURY  HICH  OULD BE THE
RESPONSIBILITY OF AETNA CASUALTY AND SURETY COMPANY.

The matter is, therefore, referred to the heari gs divisio 

 ITH INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE
OF  HETHER CLAIMANT HAS AGGRAVATED HIS 1 96 8 INJURY OR SUFFERED A
NE INJURY AS THE RESULT OF THE INCIDENT OF FEBRUARY 2 7 , 1 97 5 . UPON
CONCLUSION OF THE HEARING IF THE REFEREE FINDS CLAIMANT HAS SUF
FERED AN AGGRAVATION OF THE 1 96 8 INJURY, HE SHALL CAUSE A TRAN
SCRIPT OF THE PROCEEDING TO BE PREPARED AND SUBMITTED TO THE BOARD
 ITH HIS RECOMMENDATIONS HO EVER, IF THE REFEREE SHALL FIND
CLAIMANT SUFFERED A NE INJURY, HE SHALL ENTER A FINAL AND APPEAL-
ABLE ORDER THEREON.

1 2 0
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CLAIM NO. E42 CC .98720 RG 

ERNEST ALLEY, .CLAIMANT," 
EMMONS 1 KYLE 1 KROPP AND KRYGER 1 

CLAIMANT' s ATTvs. 

COLLINS, FERRIS AND VELURE 1 

DEFENSE. ATTVSe 
OWN MOTION ORDER REMANDING FOR HEARING 

JANUARY 30, 1976 

0N DECEMBER I 1 1 197 5 1 CLAIMANT REQUESTED THE BOARD TO EXER
CISE ITS OWN MOTION JURISDICTION UNDER THE PROVISIONS OF ORS 6 56 • 2 7 8 

ANO REOPEN HIS CLAIM FOR AN INDUSTRIAL l"!JURV WHICH HE SUFFERED ON 

FEBRUARY 4 1 I 9 6 9 WHILE WORKING FOR ORE·GON CONSTRUCTION COMPANY• 

WHOSE WORKMEN'S COMPENSATION COVERAGE WAS FURNISHED BY AETNA 

CASUAL TY ANO SURETY COMPANY;, 

T.t-iE CL.AIM FOR THE COMPENSABLE INJURY OF FE·BRUARY 4 1 195·9 

WAS ACCEPTED AND CLOSED av A DETERMINATION ORDER MAILED OCTOBER 2 t 1 

1'969•_ ·cLAIMANT-1 5 AGGRAVATION R .. GHTS HAVE EXPIRED WITH RESPECT TO 

THAT ·coMPENSABLE INJURY. 

IN SUPPORT OF HIS PETITION FOR BOARD'S OWN·'·MOTION JURISDICTION, 

THE CLAIMANT SUBMITTED REPORTS FROM OR• Ke CLAIR ANDERSON DATED 

OCTOBER 6, 1975· ANO' NOVEMBER· 1 4 ~ ·197 5 - THE· FIRST INDICATES THAT 

CLAIMANT HAS. DEVELOPED ACUTE SYMPTOMS CONSISTENT WITH AN EXTRUDED 

'DISC ANO IN OR. ANDERSON' s .OPINION WERE DIRECTLY RELATED TO RE

··cuRRENT EPISOOES'c:iF DIFFICULTY CLAIMANT HAS HAO IN THE PAST -INCLUDING 

HIS ORIGINAL INDUSTRIAL INJURY OF FEBRUARY 1969• THE REPORT OF 

NOVEMBER 1 4 1 197 5 INDICATES CLAIMANT UNDERWENT A PARTIAL HEMILA-

M INECTOMY w'iTH DISC EXCISl00N ANO FUSION·. FROM L4 TO S1 ON SEPTEM-

BER 26', 1975• 

. IN AUGUST 1972 CLAIMANT, WHILE WORKING FOR'THE. STATE HIGH

WAY DEPARTMENT, WHOSE INSURANCE c:ARRl"ER WAS, ANO· ST·ILL IS, ·THE 

STATE ACCIDENT INSURANC.E FUND 1 SUFFERED .AN INJIJRY.WHICH:WAS ULTI

MATELY FOUND TO BE .A 1 "!EW INJURY' RATHER THAN AN AGGRAVATIO°i..a OF 

THE 1969 INJURY. A REQUEST FOR HEARING, APPEALING BOTH THE DETER

MINATION ORDER RELATING TO TH.E 196'9 INJURY ANO- THE DETERMINATION 

OR.DER RELATING TO THE 19 72 INJURY, WAS I\/IADE AN0 1 AFTER HEARING~-

AN ORDER WAS ISSUED ON NOVEMBER 2 0 1 19 73 WHER.EBY CLAIMANT WAS 

AWARDED AN ADDITIONAL 4 8 DEGREES FOR A TOTAL OF 96 DEGREES FOR HIS 

196 9 INJUR.Y ANO THE AWARD OF 4 a-· DEGREES· FOR 1 5 PER CENT FOR THE 

197 2 INJURY ·wAS -AFFIRMED• 

CLAJMANT'·s AGGRAVATION RJG0H"r'S WITH RESPECT TO THE "19 7 2. IN:.. 

JURY HAVE _NOT EXPIRED - HOWEVER 1 DRe ANDERSON RELATES CLAIMANT'S 

CURRENT DIFFICULTIES TO THE FEBRUARY 1969 INJURY• 
' . 

THE EVIDENCE BE.FORE THE BOARD IS NOT SUFFICIENT FOR IT TO . 

. DETERMINE T 0HE MERITS OF THE REQUEST TO REOPEN :rHE' 1969 CLAIM, 

THEREFORE, THE M.ATTE.R IS REFERRED TO. THE HE'ARINGS DIVISION WITH 

INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE OF 

WHETHER CLAIMANT'S PRESENT CONDITION CONSTITUTES AN AGGRAVATION 

OF HIS 1969 INJURY• UPON CONCLUSION QF THE HEARING, 'THE REFEREE 

SHALL CAUSE A TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED AND 

SUBMITTED TO THE BOA~o- TOGETHER WITH RECOMMENDATIONS 'As TO THE 

ISS_UEe 
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CLAIM NO. E42 CC 98720 RG JANUARY 30, 1976

ERNEST ALLEY, CLAIMANT/
EMMONS, KYLE, KROPP AND KRYGER,
cl im nt s ATTYS.

COLLINS, FERRIS AND VELURE,
DEFENSE ATTYS.

O N MOTION ORDER REMANDING FOR HEARING

On DECEMBER II, 1975, C LA IMANT REQUESTED THE BOARD TO EXER
CISE ITS O N MOTION JURISDICTION UNDER THE PROVISIONS OF ORS 6 56.2 7 8
AND REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY  HICH HE SUFFERED ON
FEBRUARY 4 , 1 96 9  HILE  ORKING FOR OREGON CONSTRUCTION COMPANY,
 HOSE  ORKMEN1 S COMPENSATION COVERAGE  AS FURNISHED BY AETNA
CASUALTY AND SURETY COMPANY.

The CLAIM FOR THE COMPENSABLE INJURY OF FEBRUARY 4, 1969
 AS ACCEPTED AND CLOSED BY A DETERl\41NAT ION ORDER MAILED OCTOBER 2 I ,
1 96 9. CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED  ITH RESPECT TO
THAT COMPENSABLE INJURY.

In SUPPORT OF HIS PETITION FOR bo rd s O N MOTION JURISDICTION,
THE CLAIMANT SUBMITTED REPORTS FROM DR. K. CLAIR ANDERSON DATED
OCTOBER 6 , 1 9 7 5 AND' NOVEMBER 1 4 , 1 97 5 THE FIRST INDICATES THAT
CLAIMANT HAS DEVELOPED ACUTE SYMPTOMS CONSISTENT  ITH AN EXTRUDED
DISC AND IN DR. ANDERSON*S OPINION  ERE DIRECTLY RELATED TO RE
CURRENT EPISODES OF DIFFICULTY CLAI MANT HAS HAD IN THE PAST INCLUDING
HIS ORIGINAL INDUSTRIAL INJURY OF FEBRUARY 1 96 9 , THE REPORT OF
NOVEMBER 1 4 , 1 9 7 5 INDICATES CLAIMANT UNDER ENT A PARTIAL HEMILA
MINECTOMY  ITH DISC EXCISION AND FUSION FROM L4 TO SI ON SEPTEM
BER 261, 1 975 ,

In AUGUST 1 9 7 2 CLAIMANT,  HILE  ORKING FOR'THE STATE HIGH
 AY DEPARTMENT,  HOSE INSURANCE CARRIER  AS, AND STILL IS, THE
STATE ACCIDENT INSURANCE FUND, SUFFERED AN INJURY  HICH  AS ULTI
MATELY FOUND TO BE A NE INJURY' RATHER THAN AN AGGRAVATION OF
THE 1 969 INJURY. A REQUEST FOR HEARING, APPEALING BOTH THE DETER
MINATION ORDER RELATING TO THE 1 9 6 9 INJURY AND THE DETERMINATION
ORDER RELATING TO THE 1 9 72 INJURY,  AS MADE AND, AFTER HEARING,
AN ORDER  AS ISSUED ON NOVEMBER 2 0 , 1 9 73  HEREBY CLAIMANT  AS
A ARDED AN ADDITIONAL 4 8 DEGREES FOR A TOTAL OF 96 DEGREES FOR HIS
1 9 6 9 INJURY AND THE A ARD OF 4 8 DEGREES FOR 15 PER CENT FOR THE
1 972 INJURY  AS AFFIRMED.

Claima t s aggravatio rights with respect to the 1972 i 
jury HAVE NOT EXPIRED HO EVER, DR. ANDERSON RELATES CLAIMANT'S
CURRENT DIFFICULTIES TO THE FEBRUARY 1 96 9 INJURY.

THE EVIDENCE BEFORE THE BOARD IS NOT SUFFICIENT FOR IT TO
DETERMINE THE MERITS OF THE REQUEST TO REOPEN THE 1 969 CLAIM,
THEREFORE, THE MATTER IS REFERRED TO THE HEARINGS DIVISION  ITH
INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE OF
 HETHER CLAIMANT'S PRESENT CONDITION CONSTITUTES AN AGGRAVATION
OF HIS 1 96 9 INJURY. UPON CONCLUSION OF THE HEARING, THE REFEREE
SHALL CAUSE A TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED AND
SUBMITTED TO THE BOARD TOGETHER  ITH RECOMMENDATIONS AS TO THE
ISSUE.
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CASE NO., 74-4517,-E 

KATHERINE VANDERPOOL, CLAIMANT 
JONES, LANG, KLEIN, WOLF AND SMITH, 

CLAIMANT• S ATTYS• 

DE PT• OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

CROSS REQUEST FOR REVIEW BY CLAIMANT 

JANUARY 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUE~TS BOARD REVIEW OF 

THE REFEREE• S ORDER WH !CH AFFIRMED A DETERMINATION ORDER MAILED 

SEPTEMBER 1 8 0 1974 WHEREBY CLAIMANT WAS DETERMINED TO BE PERMA

NENTLY AND TOTALLY DISABLED, DIRECTED SAIF TO PAY CERTAIN DISPUTED 

MEDICAL BILLS AND ASSESSED A PENALTY AND ATTORNEY FEE FOR REQUEST

ING A HEARING WITHOUT HAVING REASONABLE GROUNDS THEREFOR• THE 

CLAIMANT CROSS REQUESTS BOARD REVIEW OF A PORTION OF THE REFEREE'S 

ORDER, ALLEGING THAT THE REFEREE FAILED TO ASSESS PENALTIES AND 

ATTORNEY• S FEES FOR THE FUND'S FAILURE TO l;'.AY MEDICAL BILLS, DID 

NOT REQUIRE THE FUND TO PAY THE WITNESS FEE OF DR• KANE AND DID NOT 

AWARD A SUFFICIENT ATTORNEY'S FEE. 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON AUGUST 13, 197 3 

WHEN SHE SLIPPED AND INJURED HER LOW BACK, RIGHT HIP AND HER STER

NUM• SHE HAS HAD CONTINUOUS PAIN IN HER LOW BACK AND MID BACK BELOW 

THE LEFT SHOULDER BLADE SINCE THAT DATE• SHE HAS NOT RETURNED TO 

WORK• 

ULTIMATELY, CLAIMANT CAME UNDER THE CARE OF DR •. KANE, WHO 

HAS BEEN HER TREATING PHYS IC IAN SINCE JANUARY I 9 7 4 • DR• KANE TESTI

FIED AT THE HEARING THAT CLAIMANT WAS SUFFERING FROM MULTIPLE MYE

LOMA, A CANCER OF THE BONE MARROW. DR• KANE0 HAD ADVISED THE FUND 

0"1FEBRUARY20 1 1 974 OF THIS CONDITION AND ON MARCH 12, 1 974 THE 

FUND DENIED RESPONSIBIL.ITY FOR IT. SUBSEQUENTLY CLAIMANT REQUESTED 

A HEARING ON THE PARTIAL DENIAL B.UT A DISPUTED CLAIM SETTLEMENT 

WAS APPROVED JULY 2 8 1 1974 WHEREBY CLAIMANT WITHDREW ,HER REQUEST 

FOR HEARING AND THE FUND PAID HER 200 DOLLARS.WITH TH,E EXPRESS 

UNDERSTANDING THAT HER CLAIM FOR MUL Tl PLE MYELOMA WOULD RE MAIN 

IN THE DENIED STATUS• 

THE REFEREE FOUND THAT THERE WAS NO MEDICAL EVIDENCE THAT 

CLAIMANT HAD ANY BACK PROBLEMS PRIOR TO HER INJURY OF AUGUST I 9, 

1973, BUT FROM THAT TIME SHE HAD CONTINUING WORSENING BACK PAIN 

ANO T.HAT WHILE SHE WAS BEING TREATED FOR TH,IS PAIN, SHE WAS ALSO 

SUFFERING FROM MULTIPLE MYELOM-""• THE REFEREE FOUND IT COULD 

HAVE BEEN POSSIBLE THAT SHE WOULD HAVE SUFFERED FROM THE SAME 

CONDITIONS EVEN HAD SHE NOT HAO THE MULTIPLE MYELOMA - IT WAS LESS 

POSSIBLE THAT SHE WOULD HAVE. HAD .. THE SAME S.YMPTOMS FROM THE 

MULTIPLE MYELOMA ALONE• DR• KANE WAS UNABLE TO DISTINGUISH HOW 

MUCH OF CLAIMANT'S PAIN WAS FROM THE CANCEROUS BONE CONDITI.ON 

AND HOW MUCH FROM HER BACK INJURY. 

THE REFEREE FOUND THAT THE PREPONDERANCE OF THE MEDICAL 

EVIDENCE WAS THAT CLAIMANT• S DISABLING PAIN IS CAUSED BY TWO 

SEPARATE EVENTS. THE FALL AND THE CANCEROUs.·CONf?ITION AND AL
THOUGH THERE IS NO WAY OF SEPARATING OR DISTINGUiSHING BETWEEN 

THE TWO, HE FURTHER CONCLUDED THAT CLAIMANT HAD TO BE CONSIDERED 
PERMANENTLY AND TOTALLY DISABLED 0 

THE FUND CONTENDED THAT THE DISPUTED CLAIM SETTLEMENT ON 
THE MULTIPLE MYELOM.I;\ RELIEVED IT FROM PAYMENT OF MEDICAL BILLS 
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WCB CASE NO. 74-4517-E JANUARY 30, 1976

KATHERINE VANDERPOOL, CLAIMANT
JONES, LANG, KLEIN,  OLF AND SMITH,
cl im nt s ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF
CROSS REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of
THE referee s ORDER  HICH AFFIRMED A DETERMINATION ORDER MAILED
SEPTEMBER 1 8, 1974  HEREBY CLAIMANT  AS DETERMINED TO BE PERMA
NENTLY AND TOTALLY DISABLED, DIRECTED SAIF TO PAY CERTAIN DISPUTED
MEDICAL BILLS AND ASSESSED A PENALTY AND ATTORNEY FEE FOR REQUEST
ING A HEARING  ITHOUT HAVING REASONABLE GROUNDS THEREFOR. THE
CLAIMANT CROSS REQUESTS BOARD REVIE OF A PORTION.OF THE REFEREE1 S
ORDER, ALLEGING THAT THE REFEREE FAILED TO ASSESS PENALTIES AND
 ttorney s fees for the fund s FAILURE TO PAY MEDICAL BILLS, DID
NOT REQUIRE THE FUND TO PAY THE  ITNESS FEE OF DR. KANE AND DID NOT
A ARD A SUFFICIENT ATTORNEY S FEE.

Cl im nt SUFFERED A COMPENSABLE INJURY ON AUGUST 13, 1973

 HEN SHE SLIPPED AND INJURED HER LO - BACK, RIGHT HIP AND HER STER
NUM. SHE HAS HAD CONTINUOUS PAIN IN HER LO BACK AND MID BACK BELO 
THE LEFT SHOULDER BLADE SINCE THAT DATE. SHE HAS NOT RETURNED TO
 ORK.

Ult IMATELY, CLAIMANT CAME UNDER THE CARE OF DR,. KANE,  HO
HAS BEEN HER TREATING PHYSICIAN SINCE JANUARY 1974 . DR. KANE TESTI
FIED AT THE HEARING THAT CLAIMANT  AS SUFFERING FROM MULTIPLE MYE
LOMA, A CANCER OF THE BONE MARRO . DR. KANE; HAD ADVISED THE FUND
ON FEBRUARY 20, 1974 OF THIS CONDITION AND ON MARCH 1 2 , 1974 THE
FUND DENIED RESPONSIBILITY FOR IT. SUBSEQUENTLY CLAIMANT REQUESTED
A HEARING ON THE PARTIAL DENIAL BUT. A DISPUTED CLAIM SETTLEMENT
 AS APPROVED JULY 2 8 , 1 9 74  HEREBY CLAIMANT  ITHDRE HER REQUEST
FOR HEARING AND THE FUND PAID HER 2 00 DOLLARS.  ITH THE EXPRESS
UNDERSTANDING THAT HER CLAIM FOR MULTIPLE MYELOMA  OULD REMAIN
IN THE DENIED STATUS.

The referee fou d that there was  o medical evide ce that

CLAIMANT HAD ANY BACK PROBLEMS PRIOR T(? HER INJURY OF AUGUST 1 9 ,
1 9 7 3 , BUT FROM THAT TIME SHE HAD CONTINUING  ORSENING BACK PAIN
AND THAT  HILE SHE  AS BEING TREATED FOR THIS PAIN, SHE  AS ALSO
SUFFERING FROM MULTIPLE MYELOMA. THE REFEREE;FOUND IT COULD
HAVE BEEN POSSIBLE THAT SHE  OULD HAVE SUFFERED FROM THE SAME
CONDITIONS EVEN HAD SHE NOT HAD THE MULTIPLE MYELOMA IT  AS LESS
POSSIBLE THAT SHE  OULD HAVE. HAD THE SAME SYMPTOMS FROM THE
MULTIPLE MYELOMA ALONE. DR. KANE  AS UNABLE TO DISTINGUISH HO 
MUCH OF CLAIMANT S PAIN  AS FROM THE CANCEROUS BONE CONDITION
AND HO MUCH FROM HER BACK INJURY.

The REFEREE FOUND THAT THE PREPONDERANCE OF THE MEDICAL
EVIDENCE  AS THAT CLAIMANT S DISABLING PAIN IS CAUSED BY T O
SEPARATE EVENTS, THE FALL AND THE CANCEROUS CONDITION AND AL
THOUGH THERE IS NO  AY OF SEPARATING OR DISTINGUISHING BET EEN
THE T O, HE FURTHER CONCLUDED THAT CLAIMANT HAD TO BE CONSIDERED
PERMANENTLY AND TOTALLY DISABLED.

The FUND CONTENDED THAT THE DISPUTED CLAIM SETTLEMENT ON
THE MULTIPLE MYELOMA RELIEVED IT FROM PAYMENT OF MEDICAL BILLS
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SUBMITTED WITH RESPECT TO THAT CONDITION 0 THE REFEREE FOUND CLAIM-

ANT IS UNDER THE SAME DRUGS NOW AS SHE WAS PRIOR TO THE SETTLEMENT 

AND THAT THE MEDICATION IS TO REDUCE THE PAIN IN HER BACK IF POSSIBLE. 

HE CONCLUDED THAT THE MEDICAL BILLS SHOULD BE PAID BY THE FUND, HOW

EVER, HE DID NOT IMPOSE ANY PENALTIES FOR ITS FAILURE TO PAY BILLS 

NOR DID HE ASSESS AN ATTORNEY'S FEE ON THAT BASIS. 

THE REFEREE FOUND THAT THE FUND RELIED VERY HEAVILY ON THE 

INITIAL PHYSICIAN'S REPORT SIGNED BY DR 0 PUZISS ON OCTOBER 30, 1973 

WHICH INDICATED THE INJURY WOULD NOT CAUSE PERMANENT IMPAIRMENT, 

ALTHOUGH 1 6 DAYS LATER THE SAME DOCTOR INDICATED THAT IT WAS UNDE

TERMINED WHETHER PERMANENT IMPAIRMENT WOULD RESULT AND HE FELT 

THAT CLAIMANT'S CONDITION WAS NOT MEDICALLY STATIONARY BUT THAT 

FURTHER TREATMENT WOULD BE REQUIRED• THE REFEREE CONCLUDED THAT 

THE FUND, BY RELYING UPON ONE ISOLATED MEDICAL REPORT, RELATING 

TO THE FIRST TREATMENT OF CLAIMANT BY DR• PUZISS, WEAKENED THE 
BALANCE OF ITS ARGUMENTS THAT CLAIMANT'S PRESENT SYMPTOMS WERE 

THE RESULT OF MULTIPLE MYELOMA RATHER THAN THE BACK INJURY. HE 

FURTHER CONCLUDED THAT THE FUND HAD FAILED TO SUSTAIN ANY ISSUE 

ANO THAT THE APPEAL IT TOOK FROM THE DETERMINATION ORDER WAS 

WITHOUT REASONABLE GROUNDS ANO FOR THAT REASON HE ASSESSED A PEN

AL TY OF 5 0 0 OOLLARS 0 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT IS PERMA

NENTLY AND TOTALLY DISABLED BASED UPON THE MEDICAL REPORTS AND 

DR• KANE 1 S TESTIMONY• THE BOARD FURTHER FINDS THAT THE MEDICAL 

COSTS SHOULD HAVE BEEN PAID BY THE FUND BUT BELIEVES THAT PENALTIES 

SHOULD HAVE BEEN ASSESSED FOR ITS FAILURE TO PAY THESE MEDICAL BILLS. 

THE BOARD DOES NOT FEEL THE FUND ACTED CAPRICIOUSLY IN RE

QUESTING A HEARING, THERE WAS SOME REASONABLE DOUBT AS TO WHETHER 

CLAIMANT'S CONDITION WAS PERMANENTLY AND TOTALLY DISABLED AS A 
RESULT OF HER INDUSTRIAL INJURY AND THE FUND HAD A RIGHT TO REQUEST 

A HEARING UNDER THE PROVISIONS OF ORS 6 5 6 • 3 1 9 • THEREFORE, THE 

PENAL TY OF 5 0 0 DOLLARS WAS IM PROPERLY ASSE SSE � AGAINST THE FUND0 

THE BOARD FI NOS THAT THE ALLOWANCE OF 6 5 0 DOLLARS BY THE 

REFEREE AS A REASONABLE ATTORNEY'S FEE FOR HIS SERVICES AT THE 

HEARING WAS INSUFFICIENT. 

ORDER 

THE ORDER OF THE REFEREE DATED MAY 16, 1975 IS MODIFIED BY 
DELETING THEREFROM THAT PORTION OF THE 'ORDER' WHICH DIRECTS THE 

STATE ACCIDENT INSURANCE FUND TO PAY CLAIMANT A PENALTY OF 5 00 

DOLLARS FOR A REQUEST FOR HEARING WITHOUT REASONABLE GROUNDS 0 

AND ADDING THERETO THE DIRECTIVE THAT THE STATE ACCIDENT INSURANCE 

FUND SHALL PAY AS A PENALTY UNDER THE PROVISIONS OF ORS 656 0 262 (8), 

25 PER CENT OF THE AMOUNT OF THE MEDICAL BILLS, AS INDICATED IN 

EXHIBITS 4 THROUGH 1 3 • 

IN ALL OTHER RESPECTS THE REFEREE'S ORDER IS AFFIRMED. 

CouNSEL FOR CLAIMANT IS AWARDED AS A REASONABLE ATTORNEY' s 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE 

SUM OF 6 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 
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SUBMITTED  ITH RESPECT TO THAT CONDITION. THE REFEREE FOUND CLAIM
ANT IS UNDER THE SAME DRUGS NO AS SHE  AS PRIOR TO THE SETTLEMENT
AND THAT THE MEDICATION IS TO REDUCE THE PAIN IN HER BACK IF POSSIBLE.
HE CONCLUDED THAT THE MEDICAL BILLS SHOULD BE PAID BY THE FUND, HO 
EVER, HE DID NOT IMPOSE ANY PENALTIES FOR ITS FAILURE TO PAY BILLS
NOR DID HE ASSESS AN ATTORNEY S FEE ON THAT BASIS.

Th r f r  found that th fund r li d v ry h avily on th 
INITIAL PHYSICIAN S REPORT SIGNED BY DR. PUZISS ON OCTOBER 3 0 , 1 9 7 3
 HICH INDICATED THE INJURY  OULD NOT CAUSE PERMANENT IMPAIRMENT,
ALTHOUGH 16 DAYS LATER THE SAME DOCTOR INDICATED THAT IT  AS UNDE
TERMINED  HETHER PERMANENT IMPAIRMENT  OULD RESULT AND HE FELT
THAT CLAIMANT* S CONDITION  AS NOT MEDICALLY STATIONARY BUT THAT
FURTHER TREATMENT  OULD BE REQUIRED. THE REFEREE CONCLUDED THAT
THE FUND, BY RELYING UPON ONE ISOLATED MEDICAL REPORT, RELATING
TO THE FIRST TREATMENT OF CLAIMANT BY DR. PUZISS,  EAKENED THE
BALANCE OF ITS ARGUMENTS THAT CLAIMANT S PRESENT SYMPTOMS  ERE
THE RESULT OF MULTIPLE MYELOMA RATHER THAN THE BACK INJURY. HE
FURTHER CONCLUDED THAT THE FUND HAD FAILED TO SUSTAIN ANY ISSUE
AND THAT THE APPEAL IT TOOK FROM THE DETERMINATION ORDER  AS
 ITHOUT REASONABLE GROUNDS AND FOR THAT REASON HE ASSESSED A PEN
ALTY OF 500 DOLLARS.

The board, o de  ovo review, fi ds that claima t is perma

nently AND TOTALLY DISABLED BASED UPON THE MEDICAL REPORTS AND
DR. KANE1 S TESTIMONY. THE BOARD FURTHER FINDS THAT THE MEDICAL
COSTS SHOULD HAVE BEEN PAID BY THE FUND BUT BELIEVES THAT PENALTIES
SHOULD HAVE BEEN ASSESSED FOR ITS FAILURE TO PAY THESE MEDICAL BILLS.

The BOARD DOES NOT FEEL THE FUND ACTED CAPRICIOUSLY IN RE
QUESTING A HEARING, THERE  AS SOME REASONABLE DOUBT AS TO  HETHER
CLAIMANT S CONDITION  AS PERMANENTLY AND TOTALLY DISABLED AS A
RESULT OF HER INDUSTRIAL INJURY AND THE FUND HAD A RIGHT TO REQUEST
A HEARING UNDER THE PROVISIONS OF ORS 6 5 6.3 1 9 , THEREFORE, THE
PENALTY OF 5 00 DOLLARS  AS IMPROPERLY ASSESSED AGAINST THE FUND,

The BOARD FINDS THAT THE ALLO ANCE OF 6 5 0 DOLLARS BY THE
REFEREE AS A REASONABLE ATTORNEY'S FEE FOR HIS SERVICES AT THE
HEARING  AS INSUFFICIENT.

ORDER
The ORDER OF THE REFEREE DATED MAY 1 6 , 1 97 5 IS MODIFIED BY

DELETING THEREFROM THAT PORTION OF THE 'ORDER'  HICH DIRECTS THE
STATE ACCIDENT INSURANCE FUND TO PAY CLAIMANT A PENALTY OF 5 00
DOLLARS FOR A REQUEST FOR HEARING  ITHOUT REASONABLE GROUNDS,
AND ADDING THERETO THE DIRECTIVE THAT THE STATE ACCIDENT INSURANCE
FUND SHALL PAY AS A PENALTY UNDER THE PROVISIONS OF ORS 6 5 6.2 62 ( 8 ) ,
25 PER CENT OF THE AMOUNT OF THE MEDICAL BILLS, AS INDICATED IN
EXHIBITS 4 THROUGH 13.

In ALL OTHER RESPECTS THE referee s ORDER IS AFFIRMED.

Cou sel for claima t is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE
SUM OF 6 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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CLAIM NO. A 738110 

ijAY VRASPIR, CLAIMANT 
DEPT• OF JUSTICE 1 DEFENSE ATTY• 
OWN MOTION DETERMINATION 

FEBRUARY 4, 1976 

0N JUNE 3 1 195 9 CLAIMANT SUFFERED A COMPENSABLE INJURY WHEN 
HE WAS STRUCK IN THE RIGHT EYE BY A PIECE OF WOOD WITH A RESULTANT 
CORNEAL ABRASION AND A SMALL ANTERIOR CHAMBER-HEMORRHAGE. ON 
AUGUST 6 1 1 9 5 9 THE ANTERIOR CHAMBER WAS ENTIRELY CLEAR, INTRA
OCULAR TENSION WAS NORMAL AND THE EYE WAS CORRECTABLE TO Z0-Z5. 
THE CLAIM WAS CLOSED FEBRUARY 2 7 1 1961 WITH AN AWARD OF 5 PER 
CENT LOSS VISION OF THE RIGHT EYE·• 

0N OCTOBER 2 8 1 197 4 1 DR 8 We LEIGH CAMPBELL REQUESTED THE 
CLAIM BE REOPENED, STATING CLAIMANT HAD COMPLETELY LOST VISION 
IN THE RIGHT EYEe HE HAD HAD AN EXTENSIVE RETINAL TEAR AND TRAU
MATIC CATARACT AND ON AUGUST 6 1 1 974 A RETINAL REATTACHMENT 
PROCEDURE WAS PERFORMED0 IN OCTOBER, 197 4 A SECOND SURGERY HAD 
BEEN PERFORMED• 

0Re CAMPBELL STATED THAT BECAUSE OF THE NATURE OF THE FIND
INGS AND THE EXTENT OF THE OLD INJURY, COUPLED WITH THE FINDINGS OF 
NORMAL ARCHITECTURE IN THE LEFT EYE 1 HE.FELT THE CLAIMANT'S OLD 
INJURY WAS THE CAUSE OF CLAIMANT 1 5 PRESENT CONDITION DIAGNOSED AS 
SURGICAL APHAKIA 0 RIGHT EYE - RIGHT EXOTROPIA AND STABLE RETINAL 
DETACHMENT SCARS• 

THE PATIENT DID NOT DESIRE FURTHER SURGERY AND -DR• CAMPBELL 
REPORTED THAT THE GL.ASSES PRESCRIBED WERE READING GLASSES FOR THE 
LEFT EYE ONLY - THE RIGHT EYE WAS NOT BEING USED• 

CL.AIMANT 1 S CL.AIM HAS NOW BEEN SUBMITTED TO THE EVALUATION 
DIVISION OF THE BOARD, AND IT IS THEIR FINDING THAT CLAIMANT, IN 
ADDITION TO CERTAIN TEMPORARY TOTAL DISABILITY~ IS ENTITLED TO 
PERMANENT PARTIAL DISABILITY OF AN ADDITIONAL 9 5 PER CENT OF THE 
RIGHT EYE FOR A TOTAL OF 100 PER CENT OF THE RIGHT EYEo 

ORDER 

CLAIMANT IS AWARDED ADDITIONAL TEMPORARY TOTAL. DISABILITY 
FROM AUGUST 5 1 1974 TO AUGUST Z6 1 1974 - FROM OCTOBER 8 1 1974 T.O 
DECEMBER 6, 1974 -ANDFROMAPRILZ 1 1975 TOMAY14 1 1975 -AND 
TEMPORARY PARTIAL DISABILITY FROM MAY 14 1 1975 THROUGH MAY 28 0 

19 7 5 1 AND TO AN ADDITIONAL 9 5 DEGREES FOR SCHEDULED RIGHT EYE DIS
ABILITY, 

-1 Z4 -

-

e. 

SAIF CLAIM NO. A 738110 FEBRUARY 4, 1976

RAY VRASPIR, CLAIMANT
DEPT. OP JUSTICE, DEFENSE ATTY.
O N MOTION DETERMINATION

On JUNE 3 , 1 95 9 CLAIMANT SUFFERED A COMPENSABLE INJURY  HEN

HE  AS STRUCK IN THE RIGHT EYE BY A PIECE OF  OOD  ITH A RESULTANT
CORNEAL ABRASION AND A SMALL ANTERIOR CHAMBER-HEMORRHAGE. ON
AUGUST 6 , 1 9 5 9 THE ANTERIOR CHAMBER  AS ENTIRELY CLEAR, INTRA
OCULAR TENSION  AS NORMAL AND THE EYE  AS CORRECTABLE TO 2 0 25 .
THE CLAIM  AS CLOSED FEBRUARY 2 7 , 1 96 1  ITH AN A ARD OF 5 PER
CENT LOSS VISION OF THE RIGHT EYE.

On OCTOBER 2 8 , 1 97 4 , DR.  . LEIGH CAMPBELL REQUESTED THE
CLAIM BE REOPENED, STATING CLAIMANT HAD COMPLETELY LOST VISION
IN THE RIGHT EYE. HE HAD HAD AN EXTENSIVE RETINAL TEAR AND TRAU
MATIC CATARACT AND ON AUGUST 6 , 1 97 4 A RETINAL REATTACHMENT
PROCEDURE  AS PERFORMED. IN OCTOBER, 1974 A SECOND SURGERY HAD
BEEN PERFORMED.

Dr. CAMPBELL STATED THAT BECAUSE OF THE NATURE OF THE FIND
INGS AND THE EXTENT OF THE OLD INJURY, COUPLED  ITH THE FINDINGS OF
NORMAL ARCHITECTURE IN THE LEFT EYE, HE FELT THE CLAIMANT* S OLD
INJURY  AS THE CAUSE OF CLAIMANT S PRESENT CONDITION DIAGNOSED AS
SURGICAL APHAKIA, RIGHT EYE RIGHT EXOTROPIA AND STABLE RETINAL
DETACHMENT SCARS.

The patie t did  ot desire further surgery a d dr. Campbell
REPORTED THAT THE GLASSES PRESCRIBED  ERE READING GLASSES FOR THE
LEFT EYE ONLY THE RIGHT EYE  AS NOT BEING USED.

Claima t* s claim has  ow bee submitted to the evaluatio 

DIVISION OF THE BOARD, AND IT IS THEIR FINDING THAT CLAIMANT, IN
ADDITION TO CERTAIN TEMPORARY TOTAL DISABILITY, IS ENTITLED TO
PERMANENT PARTIAL DISABILITY OF AN ADDITIONAL 9 5 PER CENT OF THE
RIGHT EYE FOR A TOTAL OF 100 PER CENT OF THE RIGHT EYE.

ORDER

Claima t is awarded additio al temporary total disability

FROM AUGUST 5 , 1 9 7 4 TO AUGUST 26, 1974 FROM OCTOBER 8 , 1 9 7 4 TO
DECEMBER 6 , 1 9 74 AND FROM APRIL 2 , 1 9 7 5 TO MAY 1 4 , 1 975 AND
TEMPORARY PARTIAL DISABILITY FROM MAY 1 4 , 1 97 5 THROUGH MAY 28,
1 9 7 5 , AND TO AN ADDITIONAL 95 DEGREES FOR SCHEDULED RIGHT EYE DIS
ABILITY.
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WCB CASE NO. 74:---4123 
WCB CASE NO. 74-4124 

JOE THOMPSON, -CLAIMANT 
RASK AND SOTO-SEELING, 

CLAIMANT'S ATTYS 0 

FEBRUARY 4, 1976 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY THE EMPLOYER 

CROSS REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE EMPLOYER REQUESTS REVIEW BY THE BOARD OF THAT PORTION 

OF THE REFEREE'S ORDER WHICH HELD CLAIMANT HAD SUFFERED A COMPEN

SABLE OCCUPATIONAL DI SEASE ON JULY 18 1 197 4 • THE CLAIMANT REQUESTS 

REVIEW BY THE BOARD OF THAT PORTION WHICH HELD CLAIMANT'S CLAIM 

FOR A COMPENSABLE INJURY OR OCCUPATIONAL DI SEASE ALLEGEDLY SUFFERED 

ON DECEMBER 2 2 1 1 9 7 3 WAS VOID FOR FAILURE BY CLAIMANT TO FILE WITH

IN THE, TIME PROVIDED BY STATUTE AND ALSO THE AMOUNT OF ATTORNEY'S 

FEE AWARDED CLAIMANT'S ATTORNEY, 

CLAIMANT WAS EMPLOYED BY THE EMPLOYER IN 1965, PRIOR TO THAT 
TIME HE FIRST HAD DIFFICULTY WITH HIS BACK IN 1958 WHILE IN THE NAVY• 

HE AGAIN SUFFERED DIFFICULTY WITH HIS BACK WHILE WORKING IN A MINE 

IN 1964• DURING HIS EMPLOYMENT WITH THE EMPLOYER, CLAIMANT OCCA
SIONALLY EXPERIENCED EPISODES WHEN HIS BACK WOULD 'POP OUT' 

CLAIMANT WOULD SEEK CHIROPRACTIC TREATMENT FOR THE ALLEVIATION 

OF HIS PAINe 

0N DECEMBER 23 1 1973 CLAIMANT EXPERIENCED ONE OF THESE EPI

SODES AND CONSULTED A CHIROPRACTOR BUT DID NOT OBTAIN ANY MEASUR

ABLE RELIEF - HE WAS REFERRED BY HIS FAMILY DOCTOR TO DR 0 H0 1 AN 

OSTEOPATHIC PHYSICIAN AND SURGEON SPECIALIZING IN ORTHOPEDICS, 

0N FEBRUARY 1 1 1974 CLAIMANT FILED A CLAIM WITH HIS OFF-THE

JOB INSURANCE CARRIER, AETNA LIFE AND CASUALTY. THE CLAIM INDICATED 

IT WAS BASED ON AN ACCIDENT OCCURRING APPROXIMATELY DECEMBER 2 0 1 

197 3 1 HOWEVER, THE QUERY AS TO WHETHER IT WAS RELATED TO HIS EM

PLOYMENT WAS CHECKED 'NO' IN PENCIL• THE EVIDENCE INDICATES THAT 

PROBABLY ·AN EMPLOYE OF AETNA MADE THIS--CHECK AS THE CLAIMANT DOES 

NOT,RECALL WHETHER- HE ANSWERED THE QUESTION OR NOT 0 

AFTER MYELOGRAPHY AND ELECTROMYOGRAPHIC STUDIES, DR, HO 

DIAGNOSED A HERNIATED DISC AND PERFORMED A HEMILAMINECTOMY AT 

L4 -5 AND RE MOVED A PROTRUDED DISC AT THAT LEVEL ON MARCH 1 1 197 4 • 

ON MARCH 6 1 1974 CLAIMANT FILED ANOTHER CLAIM WITH AETNA, 

HE WAS UNABLE TO DETERMINE IF THE CLAIM WAS BASED ON AN ACCIDENT 

BUT GAVE A DATE OF D_ECE MBER 2 2 1 197 3 - HE AGAIN STATED 'UNKNOWN' 

WITH RESPECT TO HOW THE ACCIDENT HAPPENED 0 · ON MARCH 15 1 197 4 

CLAIMANT FILED STILL ANOTHER CLAIM WITH AETNA FOR AN ACCIDENT WHICH 

OCCU,RRED ON DECEMBER 2 8 1 1973 AND WAS WORK-RELATED 0 

CLAIMANT RETURNED TO WORK IN JUNE 197 4 BUT ON JULY 1 8 SAW 

DR• HO WITH A RECURRENCE OF HIS SVMPTOMS 0 DR 0 HO RECOMMENDED 

HE STOP ,WORKING AND WEAR A BACK BRACE• 

ON AUGUST 7 1 1 9.;74 CLAIMANT FILED A FOURTH CLAIM WITH AETNA, 

STATING IT WAS NOT BASED ON AN ACCIDENT AND HE WAS NOT SURE WHETHER 

IT WAS· RELATED TO HIS EMPLOYMENT• 

-t 2 5 -

WCB CASE NO. 74-4123
WCB CASE NO. 74-4124

1976FEBRUARY 4,

JOE THOMPSON, CLAIMANT
RASK AND SOTO SEELING,
cl im nt s ATTYS.

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY THE EMPLOYER
CROSS REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore,

The employer requests review by the board of that portio 
OF THE REFEREE S ORDER  HICH HELD CLAIMANT HAD SUFFERED A COMPEN
SABLE OCCUPATIONAL DISEASE ON JULY 1 8 , 1 9 74 . THE CLAIMANT REQUESTS
REVIE BY THE BOARD OF THAT PORTION  HICH HELD CLAIMANT S CLAIM
FOR A COMPENSABLE INJURY OR OCCUPATIONAL DISEASE ALLEGEDLY SUFFERED
ON DECEMBER 2 2, 1 9 73  AS VOID FOR FAILURE BY CLAIMANT TO FILE  ITH
IN THE, TIME PROVIDED BY STATUTE AND ALSO THE AMOUNT OF ATTORNEY S
FEE A ARDED CLAIMANT S ATTORNEY.

Claima t was employed by the employer i 1 96 5 , prior to that

TIME HE FIRST HAD DIFFICULTY  ITH HIS BACK IN 1 9 5 8  HILE IN THE NAVY.
HE AGAIN SUFFERED DIFFICULTY  ITH HIS BACK  HILE  ORKING IN A MINE
IN 1 96 4 . DURING HIS EMPLOYMENT  ITH THE EMPLOYER, CLAIMANT OCCA
SIONALLY EXPERIENCED EPISODES  HEN HIS BACK  OULD POP OUT
CLAIMANT  OULD SEEK CHIROPRACTIC TREATMENT FOR THE ALLEVIATION
OF HIS PAIN.

On DECEMBER 23 , 1 97 3 CLAIMANT EXPERIENCED ONE OF THESE EPI
SODES AND CONSULTED A CHIROPRACTOR BUT DID NOT OBTAIN ANY MEASUR
ABLE RELIEF HE  AS REFERRED BY HIS FAMILY DOCTOR TO DR. HO, AN
OSTEOPATHIC PHYSICIAN AND SURGEON SPECIALIZING IN ORTHOPEDICS.

On FEBRUARY 1 , 1 9 74 CLAIMANT FILED A CLAIM  ITH HIS OFF THE-
JOB INSURANCE CARRIER, AETNA LIFE AND CASUALTY. THE CLAIM INDICATED
IT  AS BASED ON AN ACCIDENT OCCURRING APPROXIMATELY DECEMBER 20,
1 97 3 , HO EVER, THE QUERY AS TO  HETHER IT  AS RELATED TO HIS EM
PLOYMENT  AS CHECKED NO IN PENCIL. THE EVIDENCE INDICATES THAT
PROBABLY AN EMPLOYE OF AETNA MADE THIS CHECK AS THE CLAIMANT DOES
NOT,RECALL  HETHER HE ANS ERED THE QUESTION OR NOT,

After myelography a d electromyographic studies, dr. ho

DIAGNOSED A HERNIATED DISC AND PERFORMED A HEMILAMINECTOMY AT
L4 5 AND REMOVED A PROTRUDED DISC AT THAT LEVEL ON MARCH 1 , 1 974 .

On MARCH 6 , 1 9 74 CLAIMANT FILED ANOTHER CLAIM  ITH AETNA,
HE  AS UNABLE TO DETERMINE IF THE CLAIM  AS BASED ON AN ACCIDENT
BUT GAVE A DATE OF DECEMBER 2 2 , 1 973 HE AGAIN STATED UNKNO N
 ITH RESPECT TO HO THE ACCIDENT HAPPENED. ON MARCH 15, 1974
CLAIMANT FILED STILL ANOTHER CLAIM  ITH AETNA FOR AN ACCIDENT  HICH
OCCURRED ON DECEMBER 2 8 , 1 97 3 AND  AS  ORK-RELATED.

Claima t retur ed to work i ju e 1974 but o july is saw

DR. HO  ITH A RECURRENCE OF HIS SYMPTOMS. DR, HO RECOMMENDED
HE STOP, ORKING AND  EAR A BACK BRACE.

On AUGUST 7 , 1 9 7 4 CLAIMANT FILED A FOURTH CLAIM  ITH AETNA,
STATING IT  AS NOT BASED ON AN ACCIDENT AND HE  AS NOT SURE  HETHER
IT  AS RELATED TO HIS EMPLOYMENT.
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MYELOGRAM PERFORMED BY DR• HEUSCH ON AUGUST 1-4, 1974 
SHOWED A DEFECT AT L4 -5 ON THE RIGHT O A POSSIBLE MINIMAL SPONDY
LOLISTHESIS OF L4 ON LS WAS NOTED WHiCH COULD BE RELATED TO DEGEN
ERATIVE FACETS 0 

0N SEPTEMBER 1 6, 197 4 CLAIMANT FILED
0 

A FORM 8 0 1 WHICH STATED 
CLAIMANT WAS INJURED ON DECEMB':IR 22 0 1 973, LEFT WORK JANUARY 23, 
1 974, RETURNED ON JULY 1, 1974 AND HAD A RELAPSE• THE DATE OF INJURY 
WAS INDICATED AS • LEFT WORK JULY 1 8 • • 

CLAIMANT WAS AGAIN HOSPITALIZED ON SEPTEMBER 2 0, 197 4 AND 
BILATERAL POSTEROLATERAL LUMBAR FUSION OF L3 TO S2 WITH A REMOVAL 
OF A DISC AT LS -S1 AND A NEUROLYSIS OF THE LS NERVE ROOT ON THE 
RIGHT WAS PERFORMED BY DR 0 HEUSCH 0 

0N OCTOBER 2 8, 197 4 CLAIMANT FILED ANOTHER FORM 801·, RELAT
ING HIS BACK PROBLEMS TO DECEMBER I 973, THE DATE OF INJURY BEING 
12-23 -7 3 0 

ON OCTOBER 1 6, 1974 THE CARRIER ISSUED A DENIAL, OF CLAIMANT• S 
JULY t 8 0 1 974 CONDITION AND, ON NOVEMBER 11 1 1 974, DENIED CLAIM
ANT• S CLAIM FOR HIS DECEMBER 2 2, 1973 CONDITION. 

DR 0 HOY S DEPOSITION WA~ THAT, IN TERMS OF CLAIMANT" S JOB 
DESCRIPTION, THERE WOULD BE PROBABLE CONNECTION BETWEEN CLAIMANT• S 
NEED FOR SURGERY AND HIS JOB, HE FELT THAT THE LAMINECTOMY AND 
FUSION PERFORMED ON SEPTEMBER 20, 1974 WERE RELATED TO THE JULY 18 1 

197 4 INJURY• 

DR. PARSONS, WHO EXAMINED CLAIMANT ON MARCH 1, 1975 1 FELT 
THERE WAS NO RELATIONSHIP BETWEEN CLAIMANT" S WORK ACTIVITY AND 
THE MEDICAL CARE AND TREATMENT ACCOMPLISHED BY OR 0 HO - THAT 
CLAIMANT" S -PROBLEMS OVER THE YEARS HAD BEEN PRIMARILY RELATED 
TO A SPONOYLOLISTHESIS AT L4 -LS AND NOT RELATED TO AN ACCIDENTAL 
INJURY0 DR 0 PARSONS AGREED WITH DR• HO THAT SPONDYLOLISTHESIS 
IS A FORM OF SUBLUXATION ANO IS USED INTERCHANGEABLY WITH THAT TERM 
AL THOUGH SUBLUXATION IS USUALLY THE TERM USED WHEN THERE IS _TRAUMA 

INVOLVED AND SPONDYLOLISTHESIS WHEN IT IS A CONGENITAL MALFORMA
TION0 

THE REFEREE FOUND THAT BOTH DR 0 PARSONS AND DR 0 HO SPOKE 
OF A CONGENITAL CONDITION WHICH COULD BECOME SYMPTOMATIC AND CAUSE 
PAIN AND, IN THIS INSTANCE, LED TO TWO SURGERIES IN AN ATTEMPT TO 
ALLEVIATE THE CONDITION 0 THE TWO DOCTORS DIFFERED AS TO WHETHER 
IT WAS MEDICALLY PROBABLE THAT THE CLAIMANT• S WORK WAS RESPONSI
BLE FOR HIS SURGERY - DR• PARSONS SAID IT WAS A POSSIBILITY BUT WOULD 
NOT STATE THAT IT WAS A PROBABILITY. THE REFEREE GAVE GREATER 
WEIGHT TO THE OPINION OF DR 0 HO WHO WAS CLAIMANT" S TREATING PHY
SICIAN AND PERFORMED THE SURGERY0 

THE REFEREE FOUND THAT CLAIMANT• S JOB CONSISTED OF REPETI
TIVE LIFTING AND CARRYING OF HEAVY OBJECTS AND MANEUVERING OF LARGE 
HANO TRUCKS WHICH WERE AWKWARD AND BULKY AND THAT THIS WORK ACTI
VITY OVER A NINE VEAR PERIOD WAS SUFFICIENTLY STRENUOUS TO CAUSE 
THE PROBLEMS DESCRIBED BY DR 0 HO WHICH LED TO THE SURGERY. 

THE REFEREE CONCLUDED THAT THE MEDICAL EVIDENCE AND HISTORY 
IND I CA TED NO SPECIF IC TRAUMA OR SERIES OF TRAUMAS AND NO SPEC! FIC 
ACCIDENT OR INJURY BUT A GRADUAL ONSET OF SYMPTOMS PROBABLY INI

TIATING ON DECEMBER 2 2 • I 9 7 3 • SHE CONCLUDED THAT DI SAS ILITY RE
SUL TING FROM AN ON-THE-JOB AGGRAVATION OF A PR EEX 1ST ING CON� ITION 
NOT CAUSED BY A SPECIFIC INJUl'<Y WAS AN OCCUPATIONAL DISEASE, CITING 
BEAUDRY V 0 WINCHESTER PLYWOOD C00 (UNDERSCORED), 255 OR 503, 
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A MYELOGRAM PERFORMED BY DR, HEUSCH ON AUGUST 14, 1974
SHO ED A DEFECT AT L4-5 ON THE RIGHT, A POSSIBLE MINIMAL SPONDY
LOLISTHESIS OF L4 ON L5  AS NOTED  HICH COULD BE RELATED TO DEGEN
ERATIVE FACETS,,

On SEPTEMBER 1 6 , 1 9 74 CLAIMANT FILED A FORM 801  HICH STATED

CLA1MANT  AS INJURED ON DECEMBER 22, 1973, LEFT  ORK JANUARY 2 3 ,
1 9 7 4 , RETURNED ON JULY 1 , 1 974 AND HAD A RELAPSE, THE DATE OF INJURY
 AS INDICATED AS 1 LEFT  ORK JULY I 8, 1

Cl im nt w s  g in hospit lized on September 20, 1974  nd

BILATERAL POSTEROLATERAL LUMBAR FUSION OF L3 TO S2  ITH A REMOVAL
OF A DISC AT L5 -SI AND A NEUROLYSIS OF THE L5 NERVE ROOT ON THE
RIGHT  AS PERFORMED BY DR, HEUSCH,

On OCTOBER 2 8 , 1 9 74 CLAIMANT FILED ANOTHER FORM 801 , RELAT

ING HIS BACK PROBLEMS TO DECEMBER 1973 , THE DATE OF INJURY BEING
1 2 -2 3 -73 ,

On OCTOBER 1 6 , 1 9 74 THE CARRIER ISSUED A DENIAL OF CLAIMANT1 S
JULY 1 8 , 1 97 4 CONDITION AND, ON NOVEMBER 1 1 , 1 974 , DENIED CLAIM
ANT S CLAIM FOR HIS DECEMBER 22 , 1 97 3 CONDITION,

Dr, HO S DEPOSITION  AS THAT, IN TERMS OF CLAIMANT S JOB
DESCRIPTION, THERE  OULD BE PROBABLE CONNECTION BET EEN CLAIMANT S
NEED FOR SURGERY AND HIS JOB, HE FELT THAT THE LAMINECTOMY AND
FUSION PERFORMED ON SEPTEMBER 2 0 , 1 9 74  ERE RELATED TO THE JULY 1 8 ,
1 9 7 4 INJURY,

Dr, PARSONS,  HO EXAMINED CLAIMANT ON MARCH 1 , 1 9 7 5 , FELT
THERE  AS NO RELATIONSHIP BET EEN CLAIMANT S  ORK ACTIVITY AND
THE MEDICAL CARE AND TREATMENT ACCOMPLISHED BY DR, HO THAT
CLAIMANT* S PROBLE MS OVER THE YEARS HAD BEEN PRIMARILY RELATED
TO A SPONDYLOLISTHESIS AT L4 L5 AND NOT RELATED TO AN ACCIDENTAL
INJURY, DR, PARSONS AGREED  ITH DR, HO THAT SPONDYLOLISTHESIS
IS A FORM OF SUBLUXATION AND IS USED INTERCHANGEABLY  ITH THAT TERM
ALTHOUGH SUBLUXATION IS USUALLY THE TERM USED  HEN THERE IS TRAUMA
INVOLVED AND SPONDYLOLISTHESIS  HEN IT IS A CONGENITAL MALFORMA
TION,

Th r f r  found that both dr, parsons and dr, ho spok 
OF A CONGENITAL CONDITION  HICH COULD BECOME SYMPTOMATIC AND CAUSE
PAIN AND, IN THIS INSTANCE, LED TO T O SURGERIES IN AN ATTEMPT TO
ALLEVIATE THE CONDITION, THE T O DOCTORS DIFFERED AS TO  HETHER
IT  AS MEDICALLY PROBABLE THAT THE CLAIMANT S  ORK  AS RESPONSI
BLE FOR HIS SURGERY DR, PARSONS SAID IT  AS A POSSIBILITY BUT  OULD
NOT STATE THAT IT  AS A PROBABILITY. THE REFEREE GAVE GREATER
 EIGHT TO THE OPINION OF DR, HO  HO  AS CLAIMANT S TREATING PHY
SICIAN AND PERFORMED THE SURGERY,

The REFEREE FOUND THAT CLAIMANT S JOB CONSISTED OF REPETI
TIVE LIFTING AND CARRYING OF HEAVY OBJECTS AND MANEUVERING OF LARGE
HAND TRUCKS  HICH  ERE A K ARD AND BULKY AND THAT THIS  ORK ACTI
VITY OVER A NINE YEAR PERIOD  AS SUFFICIENTLY STRENUOUS TO CAUSE
THE PROBLEMS DESCRIBED BY DR, HO  HICH LED TO THE SURGERY,

The referee co cluded that the medical evide ce a d history

INDICATED NO SPECIFIC TRAUMA OR SERIES OF TRAUMAS AND NO SPECIFIC
ACCIDENT OR INJURY BUT A GRADUAL ONSET OF SYMPTOMS PROBABLY INI
TIATING ON DECEMBER 22 , 1 973 , SHE CONCLUDED THAT DISABILITY RE
SULTING FROM AN ON-THE-JOB AGGRAVATION OF A PREEXISTING CONDITION
NOT CAUSED BY A SPECIFIC INJURY  AS AN OCCUPATIONAL DISEASE, CITING
BEAUDRY V,  INCHESTER PLY OOD CO. (UNDERSCORED) , 2 55 OR 5 0 3 .
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.THE REFEREE, ALTHOUGH FINDING CLAIMANT SUFFERED A COMPENSABLE 

OCCUPATIONAL DISEASE ON OR ABOUT DECEMBER 22 1 1973 9 CONCLUDED THAT 

THE CLAIM WAS VOID FOR FAILURE BY CLAIMANT TO FILE A CLA~M WITHIN 

THE TIME PROVIDED BY STATUTE, ORS 656,807• CLAIMANT HAD BEEN AD
VISED BY HIS DOCTOR DURING HIS FIRST HOSPITALIZATION IN MARCH 197 4 
(CLAIMANT HAD BEEN HOSPITALIZED FROM FEBRUARY 15, -1974 TO MARCH 6, 
1974) THAT HIS OCCUPATION LED TO HIS BACK PROBLEM• CLAIMANT DID 

NOT FILE A CLAIM FOR THIS PROBLEM UNTIL SEPTEMBER 16, 1974 • MORE 

THAN 1 80 DAYS AFTER BEING ADVISED THAT HE WAS SUFFERING FROM AN 

OCCUPATIONAL DISEASE• THE FILING OF CLAIM FORMS "WITH AETNA DID 

NOT CONSTITUTE THE NOTICE TO THE EMPLOYER AS REQUIRED BY STATUTE, 

THE REFEREE FOUND THAT CLAIMANT DID SUFFER A COMPENSABLE 
OCCUPATIONAL DISEASE IN JULY 1 974 AND -.:'HAT HIS CLAIM FOR THIS OCCU

PATIONAL DISEASE WAS TIMELY FILED• THE REFEREE FOUND CLAIMANT 
BECAME DISABLED ON JULY 18 1 1974 AND LEFT WORK BECAUSE OF HIS BACK 

PAIN AND FILED A CLAIM ON A FORM 801 ON SEPTEMBER 16 1 1 974, WHICH 

WAS WITHIN 180 DAYS OF THE TIME CLAIMANT BECAME DISABLED• 

THE BOARD, ON DE NOVO REVIEW 0 AGREES WITH THE FINDINGS.AND 
CONCLUSIONS SUCCINCTLY EXPRESSED ANO SET FORTH IN THE REFEREE" S 

ORDER AND AFFIRMS. AND ADOPTS THEM AS ITS OWN• 

·oRDER 

THE ORDER OF THE REFEREE DATED JUNE 3 0 1 197 5 IS AFFIRMED 0 

CLAIMANT" S COUNSEL IS AWARDED AS -A-REASONABLE ATTORNEY.- S 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 

OF 350 DOLLARS,· PAYABLE BY THE EMPLOYER• 

WCB CASE NO. 74-3296 
WCB CASE NO. 74-3345 

JANET G. SMITH, CLAIM.ANT 
FLINN 1 LAKE AND BROWN, 

CLAIMANT .. s ATTYSo 
DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

FEBRUARY 4, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE0 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE.- S ORDER REMANDING CLAIMANT" S CLAIM FOR HER .INJURY OF 

APRIL 17 1 1974 FOR PAYMENT OF COMPENSATION FROM THAT DATE UNTIL 
THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6 • 2 6 8 � ASSESSING THE FUND 
A PENALTY EQUAL TO 2 5 PER CENT OF ALL OF THE SUMS DUE CLAIMANT 
FROM JULY 17 0 1974 TO SEPTEMBER 4 1 1974 AND DIRECTING T-HE l""UND TO 
PAY CLAIMANT" S ATTORNEY A REASONABLE ATTORNEY.- S FEEe . 

CLAIMANT, A 3 5 YEAR OLD COOK 0 SUSTAINED A COMPENSABLE INJURY 
ON.OR ABOUT MAY 1 8, 1973 WHILE EMPLOYED BY ED.- S PANCAKE HOUSE, 

WHOSE WORKMEN.- S COMPENSATION CARRIER WAS _INDUSTRIAL INDEMNITY, 

CLAIMANT WAS SEEN BY DR• SCHROEDER, AN ORTHOPEDIST WH0 0 FIRST., 
EXAMINED CLAIMANT ON MAY ZS 1 197 3 AND DIAGNOSED AN ACUTE LUMBAR 

STRAIN• LESS THAN A MONTH AFTER THE INJURY, CLAIMANT RETURNED ::ro 
WORK AND HER TEMPORARY TOTAL DISABILITY COMPENSATION WAS TERMIN

ATED, HOWEVER, NO OE'tERMINATION ORDER WAS EVER ISSUED AS A RESUL1". 
OF ,;'HE MAY 1 1973 INJURVe (WCB CASE NO• 74-3Z96) IN AUGUST 1973 
DR• SCHROEDER.- S CHAR.T NOTES INDICATED COMPLAINTS INVOLVING THE LEFT 

-1 Z 7-

The referee, although fi di g claima t suffered a compe sable

OCCUPATIONAL DISEASE ON OR ABOUT DECEMBER 22, 1 973 , CONCLUDED THAT
THE CLAIM  AS VOID FOR FAILURE BY CLAIMANT TO FILE A CLAIM  ITHIN
THE TIME PROVIDED BY STATUTE, ORS 6 56 , 8 07 , CLAIMANT HAD BEEN AD
VISED BY HIS DOCTOR DURING HIS FIRST HOSPITALIZATION IN MARCH 1974
(CLAIMANT HAD BEEN HOSPITALIZED FROM FEBRUARY 1 5 ,-1 974 TO MARCH 6,
1 9 74 ) THAT HIS OCCUPATION LED TO HIS BACK PROBLEM, CLAIMANT DID
NOT FILE A CLAIM FOR THIS PROBLEM UNTIL SEPTEMBER 1 6 , 1 974 , MORE
THAN 180 DAYS AFTER BEING ADVISED THAT HE  AS SUFFERING FROM AN
OCCUPATIONAL DISEASE. THE FILING OF CLAIM FORMS  ITH AETNA DID
NOT CONSTITUTE THE NOTICE TO THE EMPLOYER AS REQUIRED BY STATUTE.

Th r f r  found that claimant did suff r a comp nsabl 
OCCUPATIONAL DISEASE IN JULY 1 974 AND THAT HIS CLAIM FOR THIS OCCU
PATIONAL DISEASE  AS TIMELY FILED, THE REFEREE FOUND CLAIMANT
BECAME DISABLED ON JULY 1 8 , 1 974 AND LEFT  ORK BECAUSE OF HIS BACK
PAIN AND FILED A CLAIM ON A FORM 8 0 1 ON SEPTEMBER 16, 1 974 ,  HICH
 AS  ITHIN 180 DAYS OF THE TIME CLAIMANT BECAME DISABLED.

The board, o de  ovo review, agrees with the fi di gs a d
CONCLUSIONS SUCCINCTLY EXPRESSED AND SET FORTH IN THE REFEREE'S
ORDER AND AFFIRMS AND ADOPTS THEM AS ITS O N.

ORDER
The order of the referee dated ju e 30, 1975 is affirmed.

Claima t s cou sel is awarded as a reaso able attor ey s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 3 50 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 74-3296 FEBRUARY 4, 1976
WCB CASE NO. 74-3345

JANET G. SMITH, CLAIMANT
FLINN, LAKE AND BRO N,
CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

R vi w d by board m mb rs wilson and moor .

Th stat accid nt insuranc fund r qu sts board r vi w of
THE REFEREE' S ORDER REMANDING CLAIMANT S CLAIM FOR HER INJURY OF
APRIL 1 7 , 1 9 74 FOR PAYMENT OF COMPENSATION FROM THAT DATE UNTIL
THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6.2 6 8 , ASSESSING THE FUND
A PENALTY EQUAL TO 2 5 PER CENT OF ALL OF THE SUMS DUE CLAIMANT
FROM JULY 1 7 , 1 9 74 TO SEPTEMBER 4 , 1 9 74 AND DIRECTING THE FUND TO .
PAY CLAIMANT S ATTORNEY A REASONABLE ATTORNEY S FEE.

Claima t, a 35 year old cook, sustai ed a compe sable i jury
ON.OR ABOUT MAY 1 8 , 1 973  HILE EMPLOYED BY ED S PANCAKE HOUSE,
 HOSE  ORKMEN'S COMPENSATION CARRIER  AS INDUSTRIAL INDEMNITY.
CLAIMANT  AS SEEN BY DR. SCHROEDER, AN ORTHOPEDIST  HO, FIRST.,
EXAMINED CLAIMANT ON MAY 2 5 , 1 973 AND DIAGNOSED AN ACUTE LUMBAR
STRAIN. LESS THAN A MONTH AFTER THE INJURY, CLAIMANT RETURNED TO
 ORK AND HER TEMPORARY TOTAL DISABILITY COMPENSATION  AS TERMIN
ATED, HO EVER, NO DETERMINATION ORDER  AS EVER ISSUED AS A RESULT
OF THE MAY, 1 9 73 INJURY. ( CB CASE NO. 7 4 -3 2 96 ) IN AUGUST 1973
DR. SCHROEDER' S CHART NOTES INDICATED COMPLAINTS INVOLVING THE LEFT
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AND MID-BACK 0 CONTINUED LOW AND MID-BACK COMPLAINTS AND A 
DIAGNOSIS OF A THORACOLUMBAR STRAIN 0 

CLAIMANT CONTINUED WORKING FOR ED'S PANCAKE HOUSE UNTIL 
MARCH 1 1 9 7 4 WHEN SHE COMMENCED WORK AS A FRY COOK AT DEB'S DOWN

TOWN RESTAURANT, WHOSE WORKMEN'S COMPENSATION CARRIER WAS THE 

FUNDe 

0N APR IL 1 7, 1 9 7 4 CLAIMANT SLIPPED AND FELL WHILE AT WORK 

AT DEB' s. SHE LANDED ON HER BACK AND BUTTOCKS AND 'tJAS SEEN BY DR 0 

SCHROEDER ON MAY 7 1 1974 COMPLAINING OF MID AND LOW BACK DISCOM

FORT WHICH HE DIAGNOSED AS A CHRONIC THORACIC STRAIN 0 FOUR DAYS 

LA1ER CLAIMANT, WHO HAD CONTINUED WORKING AFTER HER FALL, WAS 
TERMINATED 0 , 

AT THE REQUEST OF DR 0 SHCROEDER CLAIMANT WAS EXAMINED BY 

DR 0 BENDER, AN INTERNIST, IN JUNE 1974 - AT THAT TIME CLAIMANT WAS 

COMPLAINING OF PAIN IN BOTH SHOULDERS AND UPPER BACK RADIATING 

AROUND THE COSTAL MARGIN TO THE LEFT BREAST 0 DR 0 BENDER DIAGNOSED 

A CHRONIC DORSAL BACK PAIN OF UNKNOWN ETIOLOGY PROBABLY A MUSCLE 

STRAIN 0 DR 0 SCHROEDER EXAMINED CLAIMANT FOR THE LAST TIME IN 

OCTOBER 1974, NOTING A SIGNIFICANT CHANGE IN HER SYMPTOMS FROM 

THOSE INDICATED BY HIS PRIOR EXAMINATION IN MAY 1 974 • IN OCTOBER 

CLAIMANT'S COMPLAINTS WERE OF INCREASING LOW BACK PAIN AND RATHER 

SEVERE LEFT SCIATIC PAIN TO THE ANKLE AND FOOT, THE MID AND UPPER 

BACK COMPLAINTS HAD APPARENTLY DISAPPEARED• 

0R 0 PASQUESI EXAMINED CLAIMANT IN MARCH 1974 AND 1 BASED ON 

CLAIMANT'S HISTORY, DIAGNOSED A CHRONIC LUMBOSACRAL STRAIN AND A 

MILD UPPER DORSAL AND LOWER CERVICAL STRAINS 0 

CLAIMANT FILED A CLAIM FOR THE APRIL 1 7 0 1 974 INJURY IN 

AUGUST 1974 • ED 1 S PANCAKE HOUSE AND ITS CARRIER DENIED THE CLAIM 

ON THE BASIS THAT THE CLAIMANT HAD SUFFERED A NEW INJURY 0 THE 

FUND DENIED THE CLAIM ON THE BASIS THAT CLAIMANT'S TREATMENT AFTER 

THE FALL IN 1 9 7 4 DID NOT RESULT FROM THAT FALL BUT WAS RELATED TO 

THE 1973 INDUSTRIAL INJURY AND WAS THE RESPONSIBILITY OF THE PRE

VIOUS EMPLOYER AND ITS CARRIERo' 

ALTHOUGH THE FUND CONTENDED THE CLAIMANT FAILED TO SHOW 

SHE HAD SUFFERED ANY COMPENSABLE INJURY REQUIRING TREATMENT AS 
A RESULT OF THE APRIL 17, 1 974 INJURY, THE REFEREE FOUND IT WAS 

REASONABLE TO CONCLUDE THAT TRAUMATIC CONSEQUENCES COULD FOLLOW 

A FALL SUCH AS CLAIMANT SUSTAINED IN APRIL 1 974 AND THAT THE MEDI

CAL EVIDENCE INDICATED A CONTINUED AND MORE SEVERE LOW BACK PROB

LEM AFTER THAT FALL. HE CONCLUDED THAT WHILE CLAIMANT'S PRESENT 

LOW BACK SYMPTOMS WERE NOT SOLE LY RE LATED TO THE APRIL 1 7, 197 4 

FALL, AND IT WAS NOT NECESSARY THAT THEY BE IN ORDER THAT SUCH FALL 

COULD BE CONSIDERED COMPENSABLE, THE APRIL 1974 INCIDENT WAS A 

MATERIAL CONTRIBUTING CAUSE OF CLAIMANT'S PRESENT CONDITION AND 

WAS A COMPENSABLE INJURY AND THE RESPONSIBILITY FOR CLAIMANT'S 

CONDITION RE SUL Tl NG THE RE FROM WAS THAT OF THE FUND 0 

THE REFEREE FURTHER FOUND THAT THE 19 73 INJURY WAS COMPEN

SABLE BUT THAT THERE HAD NEVER BEEN ANY POSITIVE EVIDENCE THAT 

CLAIMANT" S CONDITION WAS MEDICALLY STATIONARY. HE- FOUND THAT 

CLAIMANT HAD RETURNED TO HER OLD JOB WITH THE KNOWLEDGE AND AP

PARENT ACQUIESCENCE OF HER DOCTOR AND THIS WOULD JUSTIFY TERMINA

TION OF TEMPORARY TOTAL DISABILITY COMPENSATION. HOWEVER, THERE 

WAS SOME EQUIVOCATION WITH RESPECT TO DRe SCHROEDER" S REPORTS 

RELATING TO CLAIMANT".s MEDICAL CONDITION• THE REFEREE CONCLUDED 

THAT• TAKING DRe -SCHROEDER" S REPORTS AS A WHOLE, THERE WAS NO 

DEFINITE FINDING THAT CLAIMANT WAS EVER MEDICALLY STATIONARY BUT 
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CHEST AND MID BACK, CONTINUED LO AND MID BACK COMPLAINTS AND A
DIAGNOSIS OF A THORACOLUMBAR STRAIN,

Claima t co ti ued worki g for ed s pa cake house u til
MARCH, 1 9 74  HEN SHE COMMENCED  ORK AS A FRY COOK AT DEB * S DO N
TO N RESTAURANT,  HOSE  ORKMEN1 S COMPENSATION CARRIER  AS THE
FUND,

On APRIL 1 7 , 1 9 74 CLAIMANT SLIPPED AND FELL  HILE AT  ORK
AT DEB S, SHE LANDED ON HER BACK AND BUTTOCKS AND  AS SEEN BY DR,
SCHROEDER ON MAY 7 , 1 974 COMPLAINING OF MID AND LO BACK DISCOM
FORT  HICH HE DIAGNOSED AS A CHRONIC THORACIC STRAIN, FOUR DAYS
LATER CLAIMANT,  HO HAD CONTINUED  ORKING AFTER HER FALL,  AS
TERMINATED,

At the request of dr, shcroeder claima t was exami ed by
DR. BENDER, AN INTERNIST, IN JUNE 1 9 74 AT THAT TIME CLAIMANT  AS
COMPLAINING OF PAIN IN BOTH SHOULDERS AND UPPER BACK RADIATING
AROUND THE COSTAL MARGIN TO THE LEFT BREAST, DR. BENDER DIAGNOSED
A CHRONIC DORSAL BACK PAIN OF UNKNO N ETIOLOGY PROBABLY A MUSCLE
STRAIN. DR. SCHROEDER EXAMINED CLAIMANT FOR THE LAST TIME IN
OCTOBER 1 974 , NOTING A SIGNIFICANT CHANGE IN HER SYMPTOMS FROM
THOSE INDICATED BY HIS PRIOR EXAMINATION IN MAY 1 974 , IN OCTOBER
CLAIMANT'S COMPLAINTS  ERE OF INCREASING LO BACK PAIN AND RATHER
SEVERE LEFT SCIATIC PAIN TO THE ANKLE AND FOOT, THE MID AND UPPER
BACK COMPLAINTS HAD APPARENTLY DISAPPEARED,

Dr. PASQUESI EXAMINED CLAIMANT IN MARCH 1 9 74 AND, BASED ON
CLAIMANT'S HISTORY, DIAGNOSED A CHRONIC LUMBOSACRAL STRAIN AND A
MILD UPPER DORSAL AND LO ER CERVICAL STRAINS,

Claima t filed a claim for the april i 7 , 1974 i jury i 
AUGUST 1 974 . Ed s PANCAKE HOUSE AND ITS CARRIER DENIED THE CLAIM
ON THE BASIS THAT THE CLAIMANT HAD SUFFERED A NE INJURY. THE
FUND DENIED THE CLAIM ON THE BASIS THAT CLAIMANT S TREATMENT AFTER
THE FALL IN 1 974 DID NOT RESULT FROM THAT FALL BUT  AS RELATED TO
THE 1 9 7 3 INDUSTRIAL INJURY AND  AS THE RESPONSIBILITY OF THE PRE
VIOUS EMPLOYER AND ITS CARRIER,

Although the fu d co te ded the claima t failed to show

SHE HAD SUFFERED ANY COMPENSABLE INJURY REQUIRING TREATMENT AS
A RESULT OF THE APRIL 1 7 , 1 9 7 4 INJURY, THE REFEREE FOUND IT  AS
REASONABLE TO CONCLUDE THAT TRAUMATIC CONSEQUENCES COULD FOLLO 
A FALL SUCH AS CLAIMANT SUSTAINED IN APRIL 1 974 AND THAT THE MEDI
CAL EVIDENCE INDICATED A CONTINUED AND MORE SEVERE LO BACK PROB
LEM AFTER THAT FALL. HE CONCLUDED THAT  HILE CLAIMANT1 S PRESENT
LO BACK SYMPTOMS  ERE NOT SOLELY RELATED TO THE APRIL 17, 1974
FALL, AND IT  AS NOT NECESSARY THAT THEY BE IN ORDER THAT SUCH FALL
COULD BE CONSIDERED COMPENSABLE, THE APRIL 1 9 74 INCIDENT  AS A
MATERIAL CONTRIBUTING CAUSE OF CLAIMANT1 S PRESENT CONDITION AND
 AS A COMPENSABLE INJURY AND THE RESPONSIBILITY FOR CLAIMANT'S
CONDITION RESULTING THEREFROM  AS THAT OF THE FUND.

The referee further fou d that the 1973 i jury was compe 

s ble BUT THAT THERE HAD NEVER BEEN ANY POSITIVE EVIDENCE THAT
CLAIMANT S CONDITION  AS MEDICALLY STATIONARY. HE FOUND THAT
CLAIMANT HAD RETURNED TO HER OLD JOB  ITH THE KNO LEDGE AND AP
PARENT ACQUIESCENCE OF HER DOCTOR AND THIS  OULD JUSTIFY TERMINA
TION OF TEMPORARY TOTAL DISABILITY COMPENSATION. HO EVER, THERE
 AS SOME EQUIVOCATION  ITH RESPECT TO DR. SCHROEDER S REPORTS
RELATING TO CLAIMANT'S MEDICAL CONDITION. THE REFEREE CONCLUDED
THAT, TAKING DR. SCHROEDER' S REPORTS AS A  HOLE, THERE  AS NO
DEFINITE FINDING THAT CLAIMANT  AS EVER MEDICALLY STATIONARY BUT
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ONLY A SUGGESTION THAT SHE MIGHT BE AND TH IS SUGGESTION IN TURN WAS 

CONTRADICTED BY SUBSEQUENT REPO.RTS WHICH INDICATED CLAIMANT HAD NOT 
FULLY RECOVERED FROM HER 1973 INJURY• UNDER THESE CIRCUMSTANCES 
THE' EMPLOYER WAS NOT UNREASONABLE IN FAILING TO REQUEST A CLOSURE 
OF THE CLAIM UNDER THE PROVISIONS OF ORS 656.268• 

W1TH RESPECT TO THE ISSUE OF WHETHER THE FUND WAS RES.PONSI
BLE FOR PAYMENT OF CLAIMANT" S ATTORNEY" S FEE AND SHOULD BE ASSESSED 
PENALTIES BECAUSE OF ITS FAILURE TO PAV COMPENSATION TO CLAIMANT 
OR TO ACCEPT OR DENY HER CLAIM FOR THE 1974 INJURY WITHIN 60 DAYS 
AFTER KNOWLEDGE OR NOTICE, THE REFEREE FOUND THAT THE· EMPLOYER 
WAS NOT PUT ON NOTICE UNTIL SOME TIME SHORTLY PRIOR TO AUGUST 1, 
WHEN .HIS WIFE RECEIVED A TE'LEPHONE 'CALL FROM CLAIMANT ADVISING 
HER.WHERE AND HOW THE INJURY· OCCURRED AND REQUESTING A CLAIM FORM• 
THE CLAIMANT TESTiFIED SHE RECEIVED A CLAIM FORM.ABOUT TWO DAYS 
PRIOR TO SIGNING IT AND THE 8 0 1 INDICATES CLAIMANT SIGNED THE FORM 
ON JULY 1 6, 19 7 4 • THE REFEREE CONCLUDED THAT THE EMPLOYER MUST 
HAVE KNOWN OF THE INJURY ON OR ABOUT JULY 14 • -1974 AND THE DENIAL 
WAS DATED SEPTEMBER 5 1 1974 WHICH WAS WITHIN THE 6 0 OAVS REQUIRED 
BY STATUTE, THEREFORE, IT WOULD NOT BE PROPER TO Ass'i::ss PENAL-
TIES PURSUANT TO ORS 656e262 (5) (8) • . 

THE REFEREE FOUND, HOWEVER, THAT THE FUND, THROUGH ITS 
REPRESENTATIVE, HAD SIGNED THE CLAIM FORM ON AUGUST I 1 1·974 AND 
TESTIMONY INDICATED THE FUND HAD HAD THE FORM ABOUT TWO DAYS 
PRIOR TO THAT DATE. THE FIRST .iNSTALLMENT OF COMPENSATION WAS 
RECEIVED BY CLAIMANT ON SEPTEMBER 4 1 1974, MORE THAN 14 DAYS· 
AFTER NOTICE OR KNOWLEDGE OF CLAa'M BY THE FUND 0 ORS 656e262 (4) 
PROVIDES THAT THE FIRST INSTALLMENT OF COMPENSATION IS' DUE WIT-HIN 
1 4 DAYS OF NOTICE OR KNOWLEDGE OF THE CLAIM BV THE EMPLOYER• THE 
FUND GAVE NO REASON FOR ITS DELAY AND THE REFEREE CONCLUDED THAT 
THIS VIOLATION OF A CLEAR STATUTORY DUTY WAS UNREASONABLE ON ITS 
FACE AND, THEREFORE, ASSESSED A PENALTY PURSUANT TO ORS 656,262 (8) 
AND AWARDED AN ATTORNEY" S FEE PURSUANT TO ORS 6 5 6 • 3 8 6 (I)• 

THE REFEREE FURTHER DIRECTED THAT ED" s PANCAKE HOUSE, AND 
ITS CARRIER, SUBMIT.WCB CASE NO• 74-3296 FOR CLOSURE PURSUANT TO 
ORS 6 5 6 • 2 6 8 WITH A REQUEST THAT A DETERMINATION ORDER BE,_"ENTERED 
IN THAT CASE AT THE SAME. TIME AS A DETERMINATION ORDER IS ENTERED 
IN WCB CASE NO• 74-3345 WHICH THE REFEREE REMANDED TO THE FUND 
FOR ACCEPTANCE AND PAYMENT OF COMPENSATION FROM APRIL t 7 1 i 974 

UNTIL CLOSURE PURSUANT TO ORS 6 5 6 • 2 6 8 • 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE - HOWEVER, IT FINDS THAT THE ASSESS
MENT OF 2 5 PER CENT OF ALL COMPENSATION DUE CLAIMANT FROM JULY 
17 1 1974 TO SEPTEMBER 4 1 1974 IS AN EXCESSIVE PENALTY AND CONCLUDES 
THAT SUCH PENALTY SHOULD BE REDUCED TO 5 PER CENT OF ALL SUMS DUE 
CLAIMANTFROMJULY17 1 1974 TOSEPTEMBER4 1 1974• 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 2 2 1 197 5 IS MODIFIED TO 
THE EXTENT THAT CLAIMANT IS AWARDED ADDITIONAL COMPENSATION PUR
SUANT TO ORS 6 5 6 • 2 6 8 ( & ) IN AN AMOUNT EQUAL TO 5 PER CENT OF ALL 
SUMS DUE HER.FROM JULV 17 1 1974 TO SEPTEMBER 4 1 1974• THIS IS IN 
LIEU OF THE AWARD OF ADDITIONAL COMPENSATION MADE BY THE REFEREE 
IN HIS ORDER, WHICH IN ALL OTHER RESPECTS, IS HERBY AFFIRMED• 

-1 Z 9 -· 

ONLY A SUGGESTION THAT SHE MIGHT BE AND THIS SUGGESTION IN TURN  AS
CONTRADICTED BY SUBSEQUENT REPORTS  HICH INDICATED CLAIMANT HAD NOT
FULLY RECOVERED FROM HER 1 97 3 INJURY. UNDER THESE CIRCUMSTANCES
THE EMPLOYER  AS NOT UNREASONABLE IN FAILING TO REQUEST A CLOSURE
OF THE CLAIM UNDER THE PROVISIONS OF ORS 6 56.2 6 8 .

With respect to the issue of whether the fu d was respo si
ble FOR PAYMENT OF CLAIMANT1 S ATTORNEY* S FEE AND SHOULD BE ASSESSED
PENALTIES BECAUSE OF ITS FAILURE TO PAY COMPENSATION TO CLAIMANT
OR TO ACCEPT OR DENY HER CLAIM FOR THE 1 974 INJURY  ITHIN 60 DAYS
AFTER KNO LEDGE OR NOTICE, THE REFEREE FOUND THAT THE EMPLOYER
 AS NOT PUT ON NOTICE UNTIL SOME TIME SHORTLY PRIOR TO AUGUST 1 ,
 HEN HIS  IFE RECEIVED A TELEPHONE CALL FROM CLAIMANT ADVISING
HER  HERE AND HO THE INJURY OCCURRED AND REQUESTING A CLAIM FORM.
THE CLAIMANT TESTIFIED SHE RECEIVED A CLAIM FORM ABOUT T O DAYS
PRIOR TO SIGNING IT AND THE 80 1 INDICATES CLAIMANT SIGNED THE FORM
ON JULY 1 6 , 1 9 74 . THE REFEREE CONCLUDED THAT THE EMPLOYER MUST
HAVE KNO N OF THE INJURY ON OR ABOUT JULY 1 4 , 1 974 AND THE DENIAL
 AS DATED SEPTEMBER 5 , 1 9 74  HICH  AS  ITHIN THE 6 0 DAYS REQUIRED
BY STATUTE. THEREFORE, IT  OULD NOT BE PROPER TO ASSESS PENAL
TIES PURSUANT TO ORS 656,262 (5) (8) .

Th r f r  found, how v r, that th fund, through its
REPRESENTATIVE, HAD SIGNED THE CLAIM FORM ON AUGUST 1 , 1 9 74 AND
TESTIMONY INDICATED THE FUND HAD HAD THE FORM ABOUT T O DAYS
PRIOR TO THAT DATE. THE FIRST INSTALLMENT OF COMPENSATION  AS
RECEIVED BY CLAIMANT ON SEPTEMBER 4 , 1 974 , MORE THAN 1 4 DAYS
AFTER NOTICE OR KNO LEDGE OF CLAIM BY THE FUND. ORS 656.262 (4)
PROVIDES THAT THE FIRST INSTALLMENT OF COMPENSATION IS DUE  ITHIN
1 4 DAYS OF NOTICE OR KNO LEDGE OF THE CLAIM BY THE EMPLOYER. THE
FUND GAVE NO REASON FOR ITS DELAY AND THE REFEREE CONCLUDED THAT
THIS VIOLATION OF A CLEAR STATUTORY DUTY  AS UNREASONABLE ON ITS
FACE AND, THEREFORE, ASSESSED A PENALTY PURSUANT TO ORS 656,262 ( 8)
AND A ARDED AN ATTORNEY' S FEE PURSUANT TO ORS 656.386(1).

Th r f r  furth r dir ct d that  d’s pancak hous , and
ITS CARRIER, SUBMIT, CB CASE NO. 7 4 -32 96 FOR CLOSURE PURSUANT TO
ORS 6 5 6.2 6 8  ITH A REQUEST THAT A DETERMINATION ORDER BE.CENTERED
IN THAT CASE AT THE SAME TIME AS A DETERMINATION ORDER IS ENTERED
IN  CB CASE NO. 7 4 3 34 5  HICH THE REFEREE REMANDED TO THE FUND
FOR ACCEPTANCE AND PAYMENT OF COMPENSATION FROM APRIL 17, 1974
UNTIL CLOSURE PURSUANT TO ORS 656,268.

Th board, on d novo r vi w, concurs with th findings and
CONCLUSIONS OF THE REFEREE HO EVER, IT FINDS THAT THE ASSESS
MENT OF 2 5 PER CENT OF ALL COMPENSATION DUE CLAIMANT FROM JULY
1 7 , 1 9 74 TO SEPTEMBER 4 , 1 974 IS AN EXCESSIVE PENALTY AND CONCLUDES
THAT SUCH PENALTY SHOULD BE REDUCED TO 5 PER CENT OF ALL SUMS DUE
CLAIMANT FROM JULY 1 7 , 1 9 74 TO SEPTEMBER 4 , 1 9 74 .

ORDER
The order of the referee d ted july 22, 19751s modified to

THE EXTENT THAT CLAIMANT IS A ARDED ADDITIONAL COMPENSATION PUR
SUANT TO ORS 656.268(9) IN AN AMOUNT EQUAL TO 5 PER CENT OF ALL
SUMS DUE HER FROM JULY 1 7 , 1 974 TO SEPTEMBER 4 , 1 974 . THIS IS IN
LIEU OF THE A ARD OF ADDITIONAL COMPENSATION MADE BY THE REFEREE
IN HIS ORDER,  HICH IN ALL OTHER RESPECTS, IS HERBY AFFIRMED.
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CASE NO. 74-753 

KENNETH P. MULL, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER 1 

CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY SAIF 

· FEBRUARY 4, 1976 

REVIEWED BY BOARD MEMBERS Wl,LSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE 
BOARD OF THE REFEREE'S ORDER AWARDING CLAIMANT PERMANENT AND 
TOTAL DISABILITY AS OF JANUARY 16 1 1 974 AND ALLOWING THE FUND TO 
BE CREDITED WITH PAYMENTS MADE ON THE PERMANENT PARTIAL DISABILITY 
AWARDED BY THE DETERMINATION ORDER MAILED FEBRUARY 22 1 1974 • 

CLAIMANT IS A 4 1 VEAR OLD CARPENTER WHO SUFFERED A COMPEN
SABLE INJURY WHILE WORKING IN MINNESOTA IN THE EARLY 1960' S WHICH 
RESULTED IN A LAMINECTOMY AND A TWO LEVEL FUSION. PERFORMED IN 
196 4 • CLAIMANT ALSO HAD A FUSION OF HIS RIGHT WRIST. 

HE RETURNED TO WORK AS. A CONSTRUCTION CARPENTER IN 197 0 
AND WO,RKED UNTIL HIS PRESENT INJURY ON NOVEMBER 9 • 1970 0 CLAIMANT 
HAS A SEVENTH GRADE EDUCATION• HAS 1 8 YEARS WORK EXPERIENCE AS 
A ROUGH CARPENTER FOR CONSTRUCTION COMPANIES• BUILDING BRIDGES, 
COMMERCIAL BUILDINGS, ETCe DURING SEASONAL LAYOFFS FROM THIS 
TYPE OF WORK 1 CLAIMANT HAS PUMPED GAS, WORKED AS A CLEANUP MAN 
IN THE MILL, ON THE ASSEMBLY LINE AND AS A MECHANIC'S HELPER, 

FOLLOWING HIS 1970 INJURY CLAIMANT WAS OFF WORK SEVERAL 
WEEKS THEN RETURNED AND CONTINUED DOING CONSTRUCTION WORK FOR 

TWO YEARS BUT HAS NOT BEEN GAINFULLY EMPLOYED SINCE EXCEPT FOR 
ONE DAV DURING THE SUMMER OF 197 4 • 

CLAIMANT'S BACK BECAME AGGRAVATED IN 1972, · BOTH DRe MAR
TENS AND DR• KIMBERLEY DIAGNOSED A PSEUDOARTHROSIS OF THE SPINAL 
FUSION L4 -St AND CLAIMANT'S CLAIM WAS REOPENED ( IT HAD B.EEN CLOSED 
PREVIOUSLY WITH NO AWARD FOR PERMANENT DISABILITY)• 

THE PSEUDOARTHROSIS WAS REPAIRED BY DR 0 KIMBERLEY AND IN 
JANUARY 1 974 DR• KIMBERLEY DECLARED CLAIMA"!T' S CONDITION WAS 
MEDICALLY STATIONARY BUT CLAIMANT COULD NOT DO EXTREMELY HEAVY 
TYPES OF MANUAL LABOR ALTHOUGH HE COULD DO MODERATELY HEAVY 
MANUAL WORK0 THE CLAIM WAS AGAIN CLOSED ON FEBRUARY 22 1 1974 
WITH AN AWARD OF 4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED LOW BACK 
DISABILITY. 

AT THE REQUEST OF THE REFEREE• CLAIMANT WAS EXAMINED AT THE 
BACK EVALUATION CLINIC - IT WAS FELT THAT HE COULD RETURN TO A LIGHT 
TYPE OF WORK AND PSYCHOLOGICAL COUNSELING WAS SUGGESTED TOGETHER 
WITH VOCATIONAL REHABILITATION 0 TOTAL LOSS OF FUNCTION OF THE BACK 
WAS CONSIDERED MODERATE• HAL J 0 MAY, PH 0 D 0 1 A CLINICAL PSYCHOLO
GIST, EVALUATED CLAIMANT AND FELT THE PROGNOSIS FOR CLAIMANT'S 
RETURN TO GAINFUL EMPLOYMENT WAS VERY POOR WITHOUT A DEFINITE 
ALTERATION IN HIS PSYCHOLOGICAL STANCE.0 CLAIMANT HAD A MODERATELY 
SEVERE ANXIETY TENSION REACTION COUPLED WITH CHRONIC ANXIETY. IT 
WAS DOUBTED STRONGLY THAT LONG-TERM COUNSELING WOULD BE OF ANY 
BENEFIT TO CLAIMANT, 

THE DIVISION OF tOCATIONAL REHA~ILITATION ATTEMPTED TO WORK 
WITH CLAIMANT DURING 1974 BUT WITHOUT SUCCESS,. ALTHOUGH CLAIMANT 
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WCB CASE NO. 74-753 FEBRUARY 4, 1976

KENNETH P. MULL, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
cl im nt s ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests review by the
board of the referee's order awardi g claima t perma e t a d
TOTAL DISABILITY AS OF JANUARY 1 6 , 1 974 AND ALLO ING THE FUND TO
BE CREDITED  ITH PAYMENTS MADE ON THE PERMANENT PARTIAL DISABILITY
A ARDED BY THE DETERMINATION ORDER MAILED FEBRUARY 22 , 1 974 .

Claima t is a 4 i year old carpe ter who suffered a compe 
s ble INJURY  HILE  ORKING IN MINNESOTA IN THE EARLY 1 960 's  HICH
RESULTED IN A LAMINECTOMY AND A T O LEVEL FUSION PERFORMED IN
1 96 4 . CLAIMANT ALSO HAD A FUSION OF HIS RIGHT  RIST.

He RETURNED TO  ORK AS  CONSTRUCTION CARPENTER IN 19 7 0
AND  ORKED UNTIL HIS PRESENT INJURY ON NOVEMBER 9 , 1 970. CLAIMANT
HAS A SEVENTH GRADE EDUCATION, HAS 18 YEARS  ORK EXPERIENCE AS
A ROUGH CARPENTER FOR CONSTRUCTION COMPANIES, BUILDING BRIDGES,
COMMERCIAL BUILDINGS, ETC. DURING SEASONAL LAYOFFS FROM THIS
TYPE OF  ORK, CLAIMANT HAS PUMPED GAS,  ORKED AS A CLEANUP MAN
IN THE MILL, ON THE ASSEMBLY LINE AND AS A MECHANIC' S HELPER.

Followi g his 1970 i jury claima t was off work several

 EEKS THEN RETURNED AND CONTINUED DOING CONSTRUCTION  ORK FOR
T O YEARS BUT HAS NOT BEEN GAINFULLY EMPLOYED SINCE EXCEPT FOR
ONE DAY DURING THE SUMMER OF 1 9 74 .

Claimant's back b cam aggravat d in 1972. both dr. mar
t ns AND DR. KIMBERLEY DIAGNOSED A PSEUDOARTHROSIS OF THE SPINAL
FUSION L4 SI AND CLAIMANT'S CLAIM  AS REOPENED (IT HAD BEEN CLOSED
PREVIOUSLY  ITH NO A ARD FOR PERMANENT DISABILITY) .

Th ps udoarthrosis was r pair d by dr. Kimb rl y and in
JANUARY 1 974 DR. KIMBERLEY DECLARED CLAIMANT'S CONDITION  AS
MEDICALLY STATIONARY BUT CLAIMANT COULD NOT DO EXTREMELY HEAVY
TYPES OF MANUAL LABOR ALTHOUGH HE COULD DO MODERATELY HEAVY
MANUAL  ORK. THE CLAIM  AS AGAIN CLOSED ON FEBRUARY 2 2 , 1 974
 ITH AN A ARD OF 4 8 DEGREES FOR 15 PER CENT UNSCHEDULED LO BACK
DISABILITY.

At th r qu st of th r f r  , claimant was  xamin d at th 
BACK EVALUATION CLINIC IT  AS FELT THAT HE COULD RETURN TO A LIGHT
TYPE OF  ORK AND PSYCHOLOGICAL COUNSELING  AS SUGGESTED TOGETHER
 ITH VOCATIONAL REHABILITATION. TOTAL LOSS OF FUNCTION OF THE BACK
 AS CONSIDERED MODERATE. HAL J. MAY, PH. D. , A CLINICAL PSYCHOLO
GIST, EVALUATED CLAIMANT AND FELT THE PROGNOSIS FOR CLAIMANT'S
RETURN TO GAINFUL EMPLOYMENT  AS VERY POOR  ITHOUT A DEFINITE
ALTERATION IN HIS PSYCHOLOGICAL STANCE. CLAIMANT HAD A MODERATELY
SEVERE ANXIETY TENSION REACTION COUPLED  ITH CHRONIC ANXIETY. IT
 AS DOUBTED STRONGLY THAT LONG-TERM COUNSELING  OULD BE OF ANY
BENEFIT TO CLAIMANT.

The divisio of

 ITH CLAIMANT DURING
VOCATIONAL REHABILITATION ATTEMPTED TO  ORK
1974 BUT  ITHOUT SUCCESS, ALTHOUGH CLAIMANT
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APPEARED TO BE WELL MOTIVATED IN SEEKING WORK AND COOPE:RATE0 
WELL WITH THE DIVISION OF' VOCATIONAL REHABILITATION PERSONNEL• 

THE REFEREE FOUND THAT CLAIMANT WAS PERMANENTLY AND TOTALLY 
DISABLE De THE RE:FEREE, BASED UPON THE REPORTS FROM THE BACK EVALU
ATION CLINIC AND PSYCHOLOGIST HAL J• MAY, CONCLUDED THAT CLAIMANT 
WAS PERMANENTLY INCAPACITATED FROM WORK AT ANY GAINFUL AND SUIT
ABLE OCCUPATION. HE FURTHER CONCLUDED THAT, ALTHOUGH THE DOCTORS 
AT THE BACK EVALUATION CLINIC FELT CLAIMANT COULD RETURN TO SOME 

LIGHTER TYPE OF OCCUPATION, HE COULD NOT CONCEIVE OF SUCH WORK FOR 

THIS CLAIMANT WHO HAS ONLY A SEVENTH GRADE EDUCATION ANO WHOSE. 
WORK EXPERIENCE 15 LIMITED TO HEAVY LABOR Ai-ID WHO FUNCTIONS WITHIN 
THE DULL NORMAL RANGE OF INTELLECTUAL RESOURCES AND ALSO SUFFERS 
FROM A VERY OBVIOUS PHYSICAL IMPAIRMENT• 

THE: BOARD, ON DE NOVO REVIEW, AGREES WITH THE CONCLUSIONS 
REACHED BY THE REFEREE• THE FUND CONTENDS THAT CLAIMANT IS RE
TRAINABLE A_ND RE-EMPLOYABLE - HOWEVER, THERE 15 NO EVIDENCE IN 
THE RECORD THAT THE FUND MADE ANY ATTEMPT TO ASSIST CLAIMANT IN 
A RETRAINING PROGRAM OR TO DO ANYTHING WHICH MIGHT MAKE CLAIMANT 
RE-EMPLOYABLE IN A DIFFERENT FIELD OF WORK. WITHOUT SUCH EVIDENCE, 
THE FUND'S CONTENTION 15 PURE SPECULATION AND ENTITLED TO NO. WEIGHT. 

ORDER 

THE ORDER OF THE REFEREE DATED AUG.UST 2 9, 197 5 IS AFFIRMED. 
I 

COUNSEL FOR CLAIMANT IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONNECTION WITH THE BOARD REVIEW THE SUM 
OF 4 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

WCB CASE NO. 75-1129 

CHARLES H. MCKEEN, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT' 5 ATTYS 0 

DE PTe OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 4, 1976 

REVIEWED BY BOARD MEMBERS W IL.SON AND MOORE•. 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE' 5 ORDER 
WHICH AWARDED CLAIMANT 160 DEGREES FOR 5 0 PER CENT UNSCHEDULED 
LOW BACK DISABILITY• 

CLAIMANT SUFFERED A COMPENSABLE INJU.RY ON FEBRUARY 29, 1968 
WHICH REQUIRED A LAMINECTOMY AND L4 OISKECTOMY 0 CLAIMANT RETURNED 
TO WORK AND REINJURED HIS BACK ON JANUARY 27 1 1969, IN OCTOBER 1969 
A REPEAT LAMINECTOMY AT THE L4 LEVEL WAS PERFORMED - THERE WAS 
NO EVIDENCE OF AN EXTRUDED DISC AND IN MAY 1 974 CLAIMANT WAS FOUND 
TO BE MEDICALLY STATIONARY AND BOTH HIS 1 968 AND 1 969 CLAIMS WERE 
CLOSED ON MAY 1 7, 1 9 71 • CLAIMANT WAS AWARDED 3 2 DEGREES FOR 1 0 
PER CENT UNSCHEDULED LOW BACK DISABILITY AS A RESULT OF THE FEBRU
ARY 2 9, 196 8 INJURY AND 4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED LOW 
BACK DISAB IL.ITV RESULTING FROM THE JANUARY 2 7, 196 9 INJURY• 

CLAIMANT WAS RETRAINED AS. A MACHINIST UNDER THE AUSPICES OF 

VOCATIONAL REHABILITATION DIVISION AND DID FAIRLY WELL UNTIL APRIL 
197 4 WHEN HIS SYMPTOMS RETURNED AND HE WAS GIVEN CONSERVATIVE 
TREATMENT, INCLUDING TREATMENT AT. THE PORTLAND PAIN CENTER WHERE 
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APPEARED TO BE  ELL MOTIVATED IN SEEKING  ORK AND COOPERATED
 ELL  ITH THE DIVISION OF VOCATIONAL REHABILITATION PERSONNEL.

Th r f r  found that claimant was p rman ntly and totally
DISABLED. THE REFEREE, BASED UPON THE REPORTS FROM THE BACK EVALU
ATION CLINIC AND PSYCHOLOGIST HAL J. MAY, CONCLUDED THAT CLAIMANT
 AS PERMANENTLY INCAPACITATED FROM  ORK AT ANY GAINFUL AND SUIT
ABLE OCCUPATION. HE FURTHER CONCLUDED THAT, ALTHOUGH THE DOCTORS
AT THE BACK EVALUATION CLINIC FELT CLAIMANT COULD RETURN TO SOME
LIGHTER TYPE OF OCCUPATION, HE COULD NOT CONCEIVE OF SUCH  ORK FOR
THIS CLAIMANT  HO HAS ONLY A SEVENTH GRADE EDUCATION AND  HOSE
 ORK EXPERIENCE IS LIMITED TO HEAVY LABOR AND  HO FUNCTIONS  ITHIN
THE DULL NORMAL RANGE OF INTELLECTUAL RESOURCES AND ALSO SUFFERS
FROM A VERY OBVIOUS PHYSICAL IMPAIRMENT.

The board, o de  ovo review, agrees with the co clusio s

REACHED BY THE REFEREE. THE FUND CONTENDS THAT CLAIMANT IS RE-
TRAINABLE AND RE-EMPLOYABLE HO EVER, THERE IS NO EVIDENCE IN
THE RECORD THAT THE FUND MADE ANY ATTEMPT TO ASSIST CLAIMANT IN
A RETRAINING PROGRAM OR TO DO ANYTHING  HICH MIGHT MAKE CLAIMANT
RE EMPLOYABLE IN A DIFFERENT FIELD OF  ORK.  ITHOUT SUCH EVIDENCE,
THE FUND1 S CONTENTION IS PURE SPECULATION AND ENTITLED TO NO  EIGHT.

ORDER
The order of the referee dated august 29, 1975 is affirmed.

Cou sel for claima t is awarded as a reaso able attor ey’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THE BOARD REVIE THE SUM
OF 4 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-1129 FEBRUARY 4, 1976

CHARLES H. MCKEEN, CLAIMANT
POZZI,  ILSON AND ATCHISON,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee’s order

 HICH A ARDED CLAIMANT 160 DEGREES FOR 50 PER CENT UNSCHEDULED
LO BACK DISABILITY.

Cl im nt SUFFERED A COMPENSABLE INJURY ON FEBRUARY 2 9 , 1 96 8
 HICH REQUIRED A LAMINECTOMY AND L4 DISKECTOMY. CLAIMANT RETURNED
TO  ORK AND REINJURED HIS BACK ON JANUARY 2 7 , 1 9 6 9 . IN OCTOBER 1969
A REPEAT LAMINECTOMY AT THE L4 LEVEL  AS PERFORMED THERE  AS
NO EVIDENCE OF AN EXTRUDED DISC AND IN MAY 1 9 74 CLAIMANT  AS FOUND
TO BE MEDICALLY STATIONARY AND BOTH HIS 1 96 8 AND 1 969 CLAIMS  ERE
CLOSED ON MAY 17, 1971. CLAIMANT  AS A ARDED 3 2 DEGREES FOR 1 0
PER CENT UNSCHEDULED LO BACK DISABILITY AS A RESULT OF THE FEBRU
ARY 29, 1968 INJURY AND 48 DEGREES FOR 1 5 PER CENT UNSCHEDULED LO 
BACK DISABILITY RESULTING FROM THE JANUARY 27, 1969 INJURY.

Claima t was retrai ed as a machi ist u der the auspices of

VOCATIONAL REHABILITATION DIVISION AND DID FAIRLY  ELL UNTIL APRIL
1 97 4  HEN HIS SYMPTOMS RETURNED AND HE  AS GIVEN CONSERVATIVE
TREATMENT, INCLUDING TREATMENT AT THE PORTLAND PAIN CENTER  HERE
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JANUARY 197 5 1 DR 0 SERES RECOMMENDED THE CLAIM BE CLOSE De THE 
CLAIM WAS CLOSED BY A SECOND DETERMINATION ORDER MAILED MARCH 1 2, 
197 5 WHICH AWARDED CLAIMANT 32 DEGREES FOR 1 0 PER CENT ·uNSCHEOULED 
LOW BACK DISABILITY RES UL 1"1NG FROM THE. JANUARY 2 7 1 1··9 6 9 INJURY. AS 
A RESULT OF THE FIRST AND SECOND DETERMINATION ORDERS CLAIMANT HAS· 
RECEIVED 8 0 DEGREES FOR Z 5 PER CENT UNSCHEDULED DI SAB ILITV FOR HIS 
1969 INJURY AND 32 DEGREES FOR 1 0 PER CENT UNSCHEDULED DISABILITY 
FOR HIS 1 9 6 8 INJURY - A TOTAL OF 1 1 2 DEGREES RE PRE SENT ING 3 5 DEGREES 
UNSCHEDULED LOW BACK DISABILITY. 

CLAIMANT IS 40 YEARS OLD AND HAS A GED CERTIFICATE. AFTER 
SERVING IN THE MARINE CORPS FOR 1 0 YEARS, WHERE HE WAS AN AVIATION 
ELECTRONICS OPERATOR, HE RECEIVED A MEDICAL DISCHARGE BECAUSE OF 
A KNEE INJURY• HE SPENT THREE YEARS OPERATING A FORKLIFT IN A SOFT 
DRINK FACTORY AND WORKED AS AN ELECTRICIAN AT BOEING FOR SIX MONTHS 
BEFORE RETURNING TO THE SOFT DRINK FACTORY FOR A VEAR. HE WAS THEN 
EMPLOYED BY THE ROSE CITY TRANSIT DURING WHICH PERIOD HE RECEIVED 
THE 1968 AND 1969 INJURIES• AFTER HE HAD BEEN RETRAINED AS A MACHINIST, 
HE WAS EMPLOYED BY WARREN INDUSTRIES UNTIL APRIL 1974 WHEN HE SUF
FERED HIS FLAREUP• 

CLAIMANT STATES HE HAS CONSTANT PAIN IN HIS LOW BACK WHICH IS 
INCREASED BY STOOPING, PROLONGED SITTING, STANDING OR DRIVING - THE 
PAIN IS SOMETIMES RELIEVED BUT ONLY FOR A SHORT DURATION• CLAIMANT 
WOULD LIKE TO BE RETRAINED FOR LIGHTER WORK BUT APPARENTLY BECAUSE 
OF A MISUNDERSTANDING BETWEEN CLAIMANT AND THE VOCATIONAL REHABILI
TATION DIVISION, HIS TRAINING PLANS WERE DISCONTINUED• 

THE REFEREE FOUND THAT CLAIMANT HAD A BRIGHT-NORMAL INTEL
LECTUAL RANGE BUT HAD NOT FULLY DEVELOPED HIS INTELLECTUAL POTENTIAL• 
BECAUSE OF HIS INJURIES CLAIMANT IS UNABLE TO ENGAGE IN ANY OCCUPA
TION REQUIRING REPETITIVE BENDING OR TWISTING, LIFTING OF MORE THAN 
2 5 POUNDS OR MAINTAINING ONE POSITION FOR PROLONGED PERIODS• BASED 
UPON THE EVIDENCE, THE REFEREE CONCLUDED THAT TO ADEQUATELY COM
PENSATE CLAIMANT FOR HIS LOSS OF EARNING CAPACITY HIS AWARD SHOULD 
BE INCREASED BV 48 DEGREES WHICH WOULD GIVE CLAIMANT A TOTAL OF 
160 DEGREES EQUAL TO 50 PER CENT OF THE MAXIMUM FOR UNSCHEDULED 
DISABILITY• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON
CLUSIONS OF THE REFEREE. 

THE BOARD NOTES THAT THE REFEREE COMMENTED THAT ALTHOUGH 
HE LACKED AUTHORITY TO REOPEN CLAIMANT 7 S CLAIM FOR SUCH VOCATIONAL 
REHABILITATION, HE HAD BEEN INFORMED BV THE BOARD'S DISABILITY PRE
VENTION DIVISION THAT IF CLAIMANT WOULD AGAIN CONSULT RUSS CARTER, 
AN ASSISTANT VOCATIONAL REHABILITATION COORDINATOR AT THE DISABILITY 
PREVENTION DIVISION, HIS MATTER WOULD BE RECONSIDERED. THE BOARD 
ALSO STRONGLY URGES CLAIMANT TO SEEK RETRAIN I NG 0 

ORDER 
THE ORDER OF THE 'REFEREE DATED JULY 2 8, 197 5 IS AFFIRMED• 
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IN JANUARY 1 975 , DR, SERES RECOMMENDED THE CLAIM BE CLOSED, THE
CLAIM  AS CLOSED BY A SECOND DETERMINATION ORDER MAILED MARCH 12,
1 9 7 5  HICH A ARDED CLAIMANT 3 2 DEGREES FOR 10 PER CENT UNSCHEDULED
LO BACK DISABILITY RESULTING FROM THE JANUARY 2 7 , 1 96 9 INJURY. AS
A RESULT OF THE FIRST AND SECOND DETERMINATION ORDERS CLAIMANT HAS
RECEIVED 80 DEGREES FOR 25 PER CENT UNSCHEDULED DISABILITY FOR HIS
1 96 9 INJURY AND 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY
FOR HIS 1968 INJURY A TOTAL OF 112 DEGREES REPRESENTING 35 DEGREES
UNSCHEDULED LO BACK DISABILITY.

Claimant is 4 0 y ars old and has a g d c rtificat , aft r
SERVING IN THE MARINE CORPS FOR 10 YEARS,  HERE HE  AS AN AVIATION
ELECTRONICS OPERATOR, HE RECEIVED A MEDICAL DISCHARGE BECAUSE OF
A KNEE INJURY. HE SPENT THREE YEARS OPERATING A FORKLIFT IN A SOFT
DRINK FACTORY AND  ORKED AS AN ELECTRICIAN AT BOEING FOR SIX MONTHS
BEFORE RETURNING TO THE SOFT DRINK FACTORY FOR A YEAR. HE  AS THEN
EMPLOYED BY THE ROSE CITY TRANSIT DURING  HICH PERIOD HE RECEIVED
THE 1 96 8 AND 1 96 9 INJURIES. AFTER HE HAD BEEN RETRAINED AS A MACHINIST,
HE  AS EMPLOYED BY  ARREN INDUSTRIES UNTIL APRIL 1 974  HEN HE SUF
FERED HIS FLAREUP.

Claima t states he has co sta t pai i his low back which is

INCREASED BY STOOPING, PROLONGED SITTING, STANDING OR DRIVING THE
PAIN IS SOMETIMES RELIEVED BUT ONLY FOR A SHORT DURATION. CLAIMANT
 OULD LIKE TO BE RETRAINED FOR LIGHTER  ORK BUT APPARENTLY BECAUSE
OF A MISUNDERSTANDING BET EEN CLAIMANT AND THE VOCATIONAL REHABILI
TATION DIVISION, HIS TRAINING PLANS  ERE DISCONTINUED.

The referee fou d that claima t had a bright  ormal i tel

lectu l RANGE BUT h d NOT FULLY DEVELOPED HIS INTELLECTUAL POTENTIAL.
BECAUSE OF HIS INJURIES CLAIMANT IS UNABLE TO ENGAGE IN ANY OCCUPA
TION REQUIRING REPETITIVE BENDING OR T ISTING, LIFTING OF MORE THAN
2 5 POUNDS OR MAINTAINING ONE POSITION FOR PROLONGED PERIODS. BASED
UPON THE EVIDENCE, THE REFEREE CONCLUDED THAT TO ADEQUATELY COM
PENSATE CLAIMANT FOR HIS LOSS OF EARNING CAPACITY HIS A ARD SHOULD
BE INCREASED BY 4 8 DEGREES  HICH  OULD GIVE CLAIMANT A TOTAL OF
160 DEGREES EQUAL TO 5 0 PER CENT OF THE MAXIMUM FOR UNSCHEDULED
DISABILITY.

The BOARD, ON DE NOVO REVIE , AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REFEREE.

The BOARD NOTES THAT THE REFEREE COMMENTED THAT ALTHOUGH
HE LACKED AUTHORITY TO REOPEN CLAIMANT1 S CLAIM FOR SUCH VOCATIONAL
REHABILITATION, HE HAD BEEN INFORMED BY THE BOARD S DISABILITY PRE
VENTION DIVISION THAT IF CLAIMANT  OULD AGAIN CONSULT RUSS CARTER,
AN ASSISTANT VOCATIONAL REHABILITATION COORDINATOR AT THE DISABILITY
PREVENTION DIVISION, HIS MATTER  OULD BE RECONSIDERED. THE BOARD
ALSO STRONGLY URGES CLAIMANT TO SEEK RETRAINING.

ORDER
Th ORDER OF THE REFEREE DATED JULY 2 8 , 1975 IS AFFIRMED.
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WCB CASE NO. 75-2517 

MELANEE HATCHER~ CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ·ATTYSe 
PHILIP Ae MONGRAIN, DEFENSE ATTY. 
ORDER OF DISMISSAL 

FEBRUARY 4, 1976 

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORK
MEN'S COMPENSATION BOARD IN THE ABOVE-ENTITL,.ED MATTER BY THE_ 
EMPLOYER, AND SAID REQUEST .FOR REVIEW NOW HAVING BEEN WITHDRAWN, 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW 
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE 
REFEREE IS FINAL BY OPERATION OF LAW• 

SAIF CLAIM NO. EC 142578 FEBRUARY 4, 1976 

GUST CLEYS, CLAIMANT 
DEPT• OF JUSTICE, DEFENSE ATTYe 
OWN MOTION PROCEEDING REFERRED FOR HEARIN~ 

0N DECEMBER 2 2, 197 5 THE CLAIMANT REQUESTED THE BOARD TO 
EXERCISE ITS OWN MOTION .JURISDICTION UNDER THE PROVISIONS OF ORS 
656.278 AND REOPEN HIS CLAIM FOR THE TREATMENT OF HIS PRESENT 
CONDITION AS A RESULT OF THE INDUSTRIAL INJURY WHICH HE SUFFERED 
ON AUGUST 2 3 , I 9 6 8 • 

CLAIMANT'S I 9 6 8 CLAIM WAS CLOSED BY A DETERMINATION ORDER 
MAILED SEPTEMBER 19 1 1969 WHEREBY HE WAS AWARDED 16 DEGREES FOR 
5 PER CENT UNSCHEDULED DISABILITY. A REQUEST FOR _HEARING WAS FILED 
BY·THE CLAIMANT AND THE HEARING OFFICER, THE BOARD AND THE CIRCUIT 
COURT AFFIRMED THE AWARD• CLAIMANT'S AGGRAVATION RIGHTS HAVE 
EXPIRE De 

DR• THOMAS Je O'LEARY OF THE PERMANENTE CLINIC, WHERE CLAIM
ANT HAS BEEN TREATED AND EXAMINED PERIODICALLY SINCE 1965 1 STATED 
IN HIS REPORT OF NOVEMBER 11, 1975 THAT IN DECEMBER 1974 .AND MARCH, 
APRIL, MAY, JULY AND AUGUST 1975, THE CLAIMANT HAD NUMEROUS CLINIC 
VISITS FOR PAIN IN HIS RIGHT SHOULDER AND RIGHT ELBOW AREAS• IT WAS 
FELT HE MIGHT HAVE CALCIFIC TENDINITIS IN THE SHOULDER ANO A TENNIS 
ELBOW ON THE RIGHT SIDE. IN SEPTEMBER 197 5 CLAIMANT COMPLAINED 
OF SEVERE LOW BACK PAIN WHICH HAS PERSISTED UNTIL THE DATE OF THE 
REPORT FROM DRe O' LEARYa CLAIMANT HAS HAD RECURRENCE OF THIS LOW 
BACK PAIN SINCE HIS INDUSTRIAL INJURY AND HAS BEEN SEEN BY MEMBERS 
OF THE CLINIC INTERMITTEN_TLY FOR SUCH PROBLEM• 

DR. o' LEARY'S OPINION WAS THAT CLAIMANT'S MAJOR DIFFICULTY 
IS PERSISTENT LOW BAcii'PAIN PRIMARILY AND MODERATE TO SE:VERE DIS
COMFORT IN THE RIGHT SHOULDER AND ELBOW AND HE FELT THAT THE LATTER 
SYMPTOMS WERE DEFINITELY RELATED TO CLAIMANT'S INDUSTRIAL INJURY 
BECAUSE OF THE RECURRENCES SINCE THE DATE OF SAID INJURY• 

CLAIMANT ALSO HAS ARTERIOSCLEROTIC HEART DISEASE AND ARTERIO
SCLEROTIC PERIPHEROVASCULAR DISEASE WHICH ARE SEPARATE PROBLEMS 
AND 1 IN DR• o'" LEARY'~ OPINION UNRELATED TO CLAIMANT" S EMPLOYMENT• 

THE STATE ACCIDENT INSURANCE FUND ON JANUARY 21 1 1976, DENIED 
THAT CLAIMANT'S PRESENT CONDITION IS RELATED TO THE AUGUST 196 8 INJURY0 
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WCB CASE NO. 75-2517 1976FEBRUARY 4,

MELANEE HATCHER, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT S ATTYS,

PHILIP A, MONGRAIN, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR REVIE , HAVING BEEN DULY FILED  ITH THE  ORK
MEN' S COMPENSATION BOARD IN THE ABOVE-ENT ITLE D MATTER BY THE
EMPLOYER, AND SAID REQUEST FOR REVIE NO HAVING BEEN  ITHDRA N,

It is th r for ord r d that th r qu st for r vi w now
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE
REFEREE IS FINAL BY OPERATION OF LA .

SAIF CLAIM NO. EC 142578 FEBRUARY 4, 1976

GUST CLEYS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
O N MOTION PROCEEDING REFERRED FOR HEARING

On DECEMBER 22, 1 97 5 THE CLAIMANT REQUESTED THE BOARD TO

EXERCISE ITS O N MOTION JURISDICTION UNDER THE PROVISIONS OF ORS
6 56 . 2 7 8 AND REOPEN HIS CLAIM FOR THE TREATMENT OF HIS PRESENT
CONDITION AS A RESULT OF THE INDUSTRIAL INJURY  HICH HE SUFFERED
ON AUGUST 23,1968.

Claima t's 1 96 8 claim was closed by a determi atio order

MAILED SEPTEMBER 19 , 1 96 9  HEREBY HE  AS A ARDED 16 DEGREES FOR
5 PER CENT UNSCHEDULED DISABILITY. A REQUEST FOR HEARING  AS FILED
BY THE CLAIMANT AND THE HEARING OFFICER, THE BOARD AND THE CIRCUIT
COURT AFFIRMED THE A ARD. CLAIMANT S AGGRAVATION RIGHTS HAVE
EXPIRED.

Dr. THOMAS J. O1 LEARY OF THE PERMANENTE CLINIC,  HERE CLAIM
ANT HAS BEEN TREATED AND EXAMINED PERIODICALLY SINCE 1 96 5 , STATED
IN HIS REPORT OF NOVEMBER II, 1 9 75 THAT IN DECEMBER 1 974 AND MARCH,
APRIL, MAY, JULY AND AUGUST 1 97 5 , THE CLAIMANT HAD NUMEROUS CLINIC
VISITS FOR PAIN IN HIS RIGHT SHOULDER AND RIGHT ELBO AREAS. IT  AS
FELT HE MIGHT HAVE CALCIFIC TENDINITIS IN THE SHOULDER AND A TENNIS
ELBO ON THE RIGHT SIDE. IN SEPTEMBER 1 97 5 CLAIMANT COMPLAINED
OF SEVERE LO BACK PAIN  HICH HAS PERSISTED UNTIL THE DATE OF THE
REPORT FROM DR. O LEARY. CLAIMANT HAS HAD RECURRENCE OF THIS LO 
BACK PAIN SINCE HIS INDUSTRIAL INJURY AND HAS BEEN SEEN BY MEMBERS
OF THE CLINIC INTERMITTENTLY FOR SUCH PROBLEM.

Dr. O LEARY S OPINION  AS THAT cl im nt s MAJOR DIFFICULTY
IS PERSISTENT LO BACH? PAIN PRIMARILY AND MODERATE TO SEVERE DIS
COMFORT IN THE RIGHT SHOULDER AND ELBO AND HE FELT THAT THE LATTER
SYMPTOMS  ERE DEFINITELY RELATED TO CLAIMANT S INDUSTRIAL INJURY
BECAUSE OF THE RECURRENCES SINCE THE DATE OF SAID INJURY.

Claima t also has arteriosclerotic heart disease a d arterio

sclerotic PERIPHEROVASCULAR DISEASE  HICH ARE SEPARATE PROBLEMS
AND, IN DR. o le ry s, opinion unrel ted to cl im nt s employment.

The state accide t i sura ce fu d o Ja uary 21, 1 976 , de ied
THAT cl im nt s PRESENT CONDITION IS RELATED TO THE AUGUST 1 96 8 INJURY.
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BOARD DOES NOT HAVE SUFFICIENT EVIDENCE, AT THIS TIME 1 

TO DETERMINE THE MERITS OF.CL!'IMANTw S REQUEST TO REOPEN THE 196 8 
CLAIM, THEREFORE, THE MATTER IS REFERRED TO THE HEARINGS DIVISION 
WITH INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE 
OF WHETHER CLAIMANT'S PRESENT CONDITION IS RELATED TO J-IIS INDUS
TRIAL INJURY OF AUGUST 1968 "ND REPRESENTS AGGRAVATION• 

UPON CONCLUSION OF THE HEARING9 THE REFEREE SHALL CAUSE A 
TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE 
BOARD TOGETHER WITH HIS RECOMMENDATION• 

SAIF CLAIM NO. NC 795.31 
C 89728 

ADRIAN CAVE, CLAIMANT 
HUGH COLE, CLAIMANT'S ATTY. 
DEPT• OF JUSTICE• DEFENSE ATTY. 
OWN MOTION ORDER 

FEBRUARY 4, 1976 

PURSUANT TO THE BOAR�• S OWN MOTION ORDER OF REMAND, DATED 
SEPTEMBER 3 1 1975 • A HEARING.WAS HELD IN TH.E ABOVE' ENTITLED MATTER• 
THE BOARD IS NOW IN RECEIPT OF THE ADVISORY OPINION, FINDINGS AND 
RECOMMENDATION OF THE REFEREE WHICH RECOMMENDS THE DENIAL OF 
CLAIMANT• S OWN MOTION PETITION FOR RELIEF• 

THE BOARD AFFIRMS AND ADOPTS THE ADVISORY OPINION, FINDINGS 
AND RECOMMENDATION, A COPY OF WHICH IS ATTACHED HERETO, AS ITS 

OWN• 

ORDER 

THE CLAIMANT' s OWN MOTION PETITION FOR RELIEF AS TO EITHER 
EMPLOYER OR EITHER CLAIM IS DENIED. 

ADVISORY OPINION, FINDINGS AND RECOMMENDATION 

Two SESSIONS OF HEARING WERE HELD IN THIS MATTER AT EUGENE, 
OREGON BEFORE THE UNDERSIGNED REFEREE, PURSUANT TO THE OWN MOTION 
ORDER ON REMAND OF. ·THE WORKMEN'S COMPENSATION BOARD REGARDING 
SAIF CLAIM NO• NC 79531• THE FIRST SESSION WAS HELD ON DECEMBER 12 0 

1974 • DURING THE PRELIMINARY PROCEEDINGS AT THJ_S FIRST SESSION IT 
DEVELOPED THAT CLAIMANT HAD SUFFERED ANOTHER COMPENSABLE INJURY 
LATER IN TIME UNDER WHICH SOME LIABILITY MIGHT BE IMPOSED UPON THE 
STATE ACCIDENT INSURANCE FUND OR SOME OTHER CARRIER FOR THE LIA
BILITY OF ANOTHER EMPLOYER OR UNDER WHICH SOME SEPARATE OR ADDI
TIONAL OW['! MOTION RELIEF MIGHT BE GRANTED - THEREFORE, THE HEARING 
WAS CONTINUED FOR THE PURPOSE OF DEVELOPING FURTHER THE EXISTENCE 
OF THAT OTHER CLAIM, AT THIS FIRST SESSION OF HEARING DOCUMENTARY 
EVIDENCE WAS INTRODUCED BUT NO TESTIMONY WAS TAKEN~ SUBSEQUENTLY, 
AN ORDER OF JOINDER WAf?, ENTERED BV THE UNDERSIGNED ·REFEREE ON APRIL 7 t 

197 5 WHICH JOINED THE STATE ACCIDENT INSURANCE FUND FOR ITS RESPON
SIBILITY, IF ANV 1 ON BEHALF OF PACIFIC .COAST .TIMBERLANDS,. INC• 1 AS 
TO sec CLAIM NO. C 8 9 7 2 8 • A SECOND SESSION OF HEARING WAS HELD 
ON MAY 7 • 1 97 5 AT WHICH TIME ADDITIONAL OOCUME NTARV EVIDENCE WAS 
INTRODUCED AND TESTIMONY WAS PRESENTED OF WITNESSES• THE HEAR-
ING WAS THEN FURTHER CONTINUED IN ORDER TO ALLOW FOR ADDITIONAL 
MEDICAL EVIDENCE TO BE DEVELOPED THROUGH ADDITIONAL REPORTS AND 
CROSS-EXAMINATION BViOEPOSITIONe THE ADDITIONAL EVIDENCE WAS SUB
MITTED AND ADMITTED• -CLOSING ARGUMENTS WERE THEN SUBMITTED - CON-:
SEQUENTLY I AFTER THE TRANSCRIPT OF THE TESTIMONY OF THE SECOND 
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The board does  ot have sufficie t evide ce,  t this time,
TO DETERMINE THE MERITS OF.CLAIMANT S REQUEST TO REOPEN THE 1968
CLAIM, THEREFORE, THE MATTER IS REFERRED TO THE HEARINGS DIVISION
 ITH INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE
OF  HETHER CLAIMANT S PRESENT CONDITION IS RELATED TO HIS INDUS
TRIAL INJURY OF AUGUST 1 968 AND REPRESENTS AGGRAVATION,

Upo co clusio of the heari g, the referee shall cause a
TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE
BOARD TOGETHER  ITH HIS RECOMMENDATION,

SAIF CLAIM NO, NC 79531 FEBRUARY 4, 1976
C 89728

ADRIAN CAVE, CLAIMANT
HUGH COLE, CLAIMANT S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
O N MOTION ORDER

Pursuant to th board’s own motion ord r of r mand, dat d
SEPTEMBER 3 , 1 975 , A HEARING  AS HELD IN THE ABOVE ENTITLED MATTER,
THE BOARD IS NO IN RECEIPT OF THE ADVISORY OPINION, FINDINGS AND
RECOMMENDATION OF THE REFEREE  HICH RECOMMENDS THE DENIAL OF
CLAIMANT S O N MOTION PETITION FOR RELIEF,

The board affirms a d adopts the advisory opi io , fi di gs
AND RECOMMENDATION, A COPY OF  HICH IS ATTACHED HERETO, AS ITS
O N.

ORDER

The claima t’s ow motio petitio for relief as to either
EMPLOYER OR EITHER CLAIM IS DENIED.

ADVISORY OPINION, FINDINGS AND RECOMMENDATION

Two SESSIONS OF HEARING  ERE HELD IN THIS MATTER AT EUGENE,
OREGON BEFORE THE UNDERSIGNED REFEREE, PURSUANT TO THE O N MOTION
ORDER ON REMAND OF THE  ORKMEN S COMPENSATION BOARD REGARDING
SAIF CLAIM NO. NC 7 9 5 3 1 . THE FIRST SESSION  AS HELD ON DECE MBE R 12,
1 9 74 . DURING THE PRELIMINARY PROCEEDINGS AT THIS FIRST SESSION IT
DEVELOPED THAT CLAIMANT HAD SUFFERED ANOTHER COMPENSABLE INJURY
LATER IN TIME UNDER  HICH SOME LIABILITY MIGHT BE IMPOSED UPON THE
STATE ACCIDENT INSURANCE FUND OR SOME OTHER CARRIER FOR THE LIA
BILITY OF ANOTHER EMPLOYER OR UNDER  HICH SOME SEPARATE OR ADDI
TIONAL O N MOTION RELIEF MIGHT BE GRANTED THEREFORE, THE HEARING
 AS CONTINUED FOR THE PURPOSE OF DEVELOPING FURTHER THE EXISTENCE
OF THAT OTHER CLAIM. AT THIS FIRST SESSION OF HEARING DOCUMENTARY
EVIDENCE  AS INTRODUCED BUT NO TESTIMONY  AS TAKEN. SUBSEQUENTLY,
AN ORDER OF JOINDER  AS ENTERED BY THE UNDERSIGNED REFEREE ON APRIL 7,
1 9 7 5  HICH JOINED THE STATE ACCIDENT INSURANCE FUND FOR ITS RESPON
SIBILITY, IF ANY, ON BEHALF OF PACIFIC COAST T1MBERLANDS, INC. , AS
TO SCD CLAIM NO. C 89 72 8 . A SECOND SESSION OF HEARING  AS HELD
ON MAY 7 , 1 97 5 AT  HICH TIME ADDITIONAL DOCUMENTARY EVIDENCE  AS
INTRODUCED AND TESTIMONY  AS PRESENTED OF  ITNESSES. THE HEAR
ING  AS THEN FURTHER CONTINUED IN ORDER TO ALLO FOR ADDITIONAL
MEDICAL EVIDENCE TO BE DEVELOPED THROUGH ADDITIONAL REPORTS AND
CROSS-EXAMINATION BY OE POSITION, THE ADDITIONAL EVIDENCE  AS SUB
MITTED AND ADMITTED. CLOSING ARGUMENTS  ERE THEN SUBMITTED CON
SEQUENTLY, AFTER THE TRANSCRIPT OF THE TESTIMONY OF THE SECOND

I 3 4

’ 

’ 

’ 

’ 

’ 




-





’ 
- 



              
        

            
          

                  
          
          

           
           
               
           

           
   

         
              

           
               
          

          
          
             
           
            

             
           
             

           
          

        
             

           
            
               

            
              
           

             
            
              
            

         
          

                
              

             
         

            
         
            

        
           

                
              

          
          
            

              
               

  

-

-

SESSION OF HEARING WAS RECEIVED ON DECEMBER 30 1 1975 THE-HEARING 
WAS CLOSED ON JANUARY 2 1 1976• 

BY WAY OF EXPLANATION IT IS POINTED ou·T THAT THE EXHIBITS IN 
THIS OWN MOTION PROCEEDING ARE IDENTIFIED- AS HAVING BEE!'( SUBMITTED 
IN WCB CASE NOe 7 4 -138 7 - THIS COMES ABOUT BECAUSE THE OWN MOTION 
PROCEEDING WAS CARRIED FORWARD IN THE HEAR.INGS DIVISION UNDER SAID 
NUMBERED CASE WHICH INVOLVED A PRIOR CLAIM AND REQUEST FOR HEAR-
ING ON AGGRAVATION WHICH HAD BEEN DISMISSED BY THE HE,!\RiNGS DIVISION 
BECAUSE THE FIVE YEAR AGGRAVATION PERIOD HAD EXPI_RED AS TO SAIF 

CLAIM NO. NC 79S31. AT THE TWO SESSIONS OF THE HEARING DOCUMENTARY 
EVIDENCE WAS INTRODUCED AND ADMITTE[? AS EXHIBITS 1 THROUGH 39 INCLU-:
SIVE1 WHILE EXHIBITS 40 THROUGH_45 INCLUSIVE WE~E ADMITTED DURING 
THE PERIOD OF CONTINUANCE• 

8ASED UPON. THE EVIDENCE PRESENTED IN THIS HEARING AND THE 

RECORDS IN WCB CASE NO• 74-i3!!7 THE _REFEREE MAKES THE FOLLOWING 

FINDINGS 

THE HISTORY OF THIS CASE IS AS FOLLOWS - CLAIMANT SUSTAINED 
A COMPENSABLE INJURY ON MAY 1 5, 1967 WHILE WORKING FOR MCD _LOGGING 
COMPANY 0 THIS INJURY WAS DIA/:;°NOSED AS.A CONTUSION 1 CERVICAL SPRAIN 
AND ANTERIOR SCALENE SPASM AND PRIMARILY INVOLVED HIS UPPER BACK, 
NECK1 AND RIGHT SHOULDER• THIS INJURY WAS ORIGINALLY DESCRIBED TO 
HAVE BEEN SUSTAINED WHEN HE SLIPPED IN SOME GREASE OR MUD AND FELL 
INJURING HIS RIGHT SHOULDER - IT WAS SUBSEQUENTLY DESCRIBED TO HAVE 
OCCURRED WHEN HE JUMPED OFF A SHOVEL HE WAS OPERATING AND CAUGHT 
HIS RIGHT ARM IN THE LADDER RUNG, SWINGING HIS BODY AND STRIKING HIS 
LEFT HIP ON THE SHOVEL TRACK (EXHIBITS 1. 1 2 ,5 AND TRANSCRIPT, PAGES 
17-20) • THIS CLAIM WAS ACCEPTED AND ORIGINALLY CLOSED ON OCTOBER 3 1 
1967 BY A DETERMINATION .ORDER WHICH GRANTED CLAIMANT _SOME TEMPO
RARY DISABILITY BENEFITS BUT FOUND NO PERMANENT DISABILITY HAD BEEN 

SUSTAINED ( EXHIBIT 7) • BEFORE THAT, HOWEVER, CLAIMANT HAD SUS
TAINED ANOTHER COMPENSABLE INJURY ON JULY 17 1 19'57 WHIL_E WORKING 
FOR PACIFIC COAST TIMBERLANDS INC• THIS WAS ALSO CONSIDERED TO BE 

AN INJURY TO CLAIMANT'S RIGHT ARM 1 HIS LEFT BUTTOCK AND HIS LEFT 
HIP THROUGH A SACROSPINALIS SPRAIN WHICH OCCURRED WHEN 'HE, AS ORI
GINALLY DESCRIBED 0 JUMPED OFF A SHOVEL, CAUGHT HIS RIGHT ARM ON A 
LADDER RUNG, FEET HIT SOME ROCKS ANO HE HIT HIS LEFT HIP ON THE 
SHOVEL TRACK.(EXHIBIT 35), BUT WHICH WAS SUBSEQUEN'.T'LY DESCRIBED 

TO HAVE OCCURRED WHEN HE JUMPED OFF THE SHOVEL AND LANDED ON HIS 
HEELS IN SOME ROCKS INJURING PRIMARILY HIS LOWER BACK ( EXHIBIT 5 AND 
TRANSCRIPT, PAGES 2 5 -2 8) • THIS SECOND CLAIM WAS ALSO ACCEPTED AND 
SUBSEQUENTLY CLOSED ON DECEMBER 2 7, 1967 BY DETERMINATION ORDER 
WHICH ALSO GRANTED SOME TEMPORARY DISABILITY BENEFITS BUT FOUND, 
AGAIN, THAT CLAIMANT HAD NOT SUSTAINED ANY PERMANENT DISABILITY AS 
A RESULT OF THIS INJURY• IN LATE SUMMER ANO FALL, 197 0 t CLAIMANT'S 
CLAIM WAS REOPENED UNDER CLAIM NO• NC 7 9 5 31 FOR ADDl"NONAL MEDI
CAL TREATMENT AS HE CONTINUED TO HAVE PAIN IN BOTH THE UPPER AND 
LOWER BACK AREAS BUT PREDOMINATELY IN THE RIGHT UPPER EXTREMITY 
( EXHIBITS 8 1 9 1 11 1 1 2, 1 3 AND 14) 0 . DUR.ING THE COURSE OF THIS ADDITIONAL 
MEDICAL TREATMENT SURGERY WAS PERFORMED ( A RIGHT SCALENOTOMV) 
PERFORMED IN NOVEMBER, 197 0 ( EXHIBIT 1 6) • CLAIMANT THEN UNDERWENT 
A COMPLETE PHYSICAL REHABILITATION WORKUP AT THE DISABILITY PREVEN
TION DIVISION CENTER IN PORTLAND, OREGON IN 1 9:7 I. ( EXHIBITS 1 6 THROUGH 

2 4 INCLUSIVE)• CLAIM NO• NC 7 9 5 31 WAS ONCE AGAIN CLOSED ON SEPTEM
BER 2 3 1 1971 BY A SECOND DETERMINATION ORDER WHICH GRANTED ADDITIONAL· 
DISABILITY BENEFITS AND THIS TIME GRANTED AN AWARD FOR PERMANENT 
PARTIAL DISABILITY OF 38 DEGREES FOR UNSCHEDULED NECK AND RIGHT 

SHOULDER DISABILITY A~ COMPARED TO THE LOSS OF AN ARM BY SEPARATION 
AND 2 9 DEGREES FOR PART IA!- LOSS OF THE RIGHT ARM ( EXHIBIT 2 6) • ( AT 
SOME PERIOD OF TIME BETWEEN 196 7 AND 19·7 0 CLAIMANT DID WORK AGAIN 
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SESSION OF HEARING  AS RECEIVED ON DECEMBER 3 0 , 1 975 THE HEARING
 AS CLOSED ON JANUARY 2 , 1 976 ,

By  AY OF EXPLANATION IT IS POINTED OUT THAT THE EXHIBITS IN
THIS O N MOTION PROCEEDING ARE IDENTIFIED AS HAVING BEEN SUBMITTED
IN  CB CASE NO, 7 4 -1 3 8 7 THIS COMES ABOUT BECAUSE THE O N MOTION
PROCEEDING  AS CARRIED FOR ARD IN THE HEARINGS DIVISION UNDER SAID
NUMBERED CASE  HICH INVOLVED A PRIOR CLAIM AND REQUEST FOR HEAR
ING ON AGGRAVATION  HICH HAD BEEN DISMISSED BY THE HEARINGS DIVISION
BECAUSE THE FIVE YEAR AGGRAVATION PERIOD HAD EXPIRED AS TO SAIF
CLAIM NO. NC 79 53 1 . AT THE T O SESSIONS OF THE HEARING DOCUMENTARY
EVIDENCE  AS INTRODUCED AND ADMITTED AS EXHIBITS 1 THROUGH 3 9 INCLU
SIVE,  HILE EXHIBITS 40 THROUGH 4 5 INCLUSIVE  ERE ADMITTED DURING
THE PERIOD OF CONTINUANCE.

Based upo the evide ce prese ted i this heari g a d the
RECORDS IN  CB CASE NO. 7 4 -1 3 87 THE REFEREE MAKES THE FOLLO ING

FINDINGS
The history of this case is as follows claima t sustai ed

 COMPENSABLE INJURY ON MAY 1 5 , 1 967  HILE  ORKING FOR MCD LOGGING
COMPANY. THIS INJURY  AS DIAGNOSED AS A CONTUSION, CERVICAL SPRAIN
AND ANTERIOR SCALENE SPASM AND PRIMARILY INVOLVED HIS UPPER BACK,
NECK, AND RIGHT SHOULDER. THIS INJURY  AS ORIGINALLY DESCRIBED TO
HAVE BEEN SUSTAINED  HEN HE SLIPPED IN SOME GREASE OR MUD AND FELL
INJURING HIS RIGHT SHOULDER IT  AS SUBSEQUENTLY DESCRIBED TO HAVE
OCCURRED  HEN HE JUMPED OFF A SHOVEL HE  AS OPERATING AND CAUGHT
HIS RIGHT ARM IN THE LADDER RUNG, S INGING HIS BODY AND STRIKING HIS
LEFT HIP ON THE SHOVEL TRACK (EXHIBITS 1,2,5 AND TRANSCRIPT, PAGES
17-20). THIS C LAI M  AS ACCEPTED AND ORIGINALLY CLOSED ON OCTOBER 3 ,
1 96 7 BY A DETERMINATION ORDER  HICH GRANTED CLAIMANT SOME TEMPO
RARY DISABILITY BENEFITS BUT FOUND NO PERMANENT DISABILITY HAD BEEN
SUSTAINED (EXHIBIT 7). BEFORE THAT, HO EVER, CLAIMANT HAD SUS
TAINED ANOTHER COMPENSABLE INJURY ON JULY 1 7 , 1 96 7  HILE  ORKING
FOR PACIFIC COAST TIMBERLANDS INC. THIS  AS ALSO CONSIDERED TO BE
AN INJURY TO CLAIMANT'S RIGHT ARM, HIS LEFT BUTTOCK AND HIS LEFT
HIP THROUGH A SACROSPINALI S SPRAIN  HICH OCCURRED  HEN HE, AS ORI
GINALLY DESCRIBED, JUMPED OFF A SHOVEL, CAUGHT HIS RIGHT ARM ON A
LADDER RUNG, FEET HIT SOME ROCKS AND HE HIT HIS LEFT HIP ON THE
SHOVEL TRACK (EXHIBIT 3 5) , BUT  HICH  AS SUBSEQUENTLY DESCRIBED
TO HAVE OCCURRED  HEN HE JUMPED OFF THE SHOVEL AND LANDED ON HIS
HEELS IN SOME ROCKS INJURING PRIMARILY HIS LO ER BACK (EXHIBIT 5 AND
TRANSCRIPT, PAGES 2 5 -2 8 ). THIS SECOND CLAIM  AS ALSO ACCEPTED AND
SUBSEQUENTLY CLOSED ON DECEMBER 2 7 , 1 96 7 BY DETERMINATION ORDER
 HICH ALSO GRANTED SOME TEMPORARY DISABILITY BENEFITS BUT FOUND,
AGAIN, THAT CLAIMANT HAD NOT SUSTAINED ANY PERMANENT DISABILITY AS
A RESULT OF THIS INJURY. IN LATE SUMMER AND FALL, 1 9 7 0 , CLAIMANT'S
CLAIM  AS REOPENED UNDER CLAIM NO, NC 7 9 5 3 1 FOR ADDITIONAL MEDI
CAL TREATMENT AS HE CONTINUED TO HAVE PAIN IN BOTH THE UPPER AND
LO ER BACK AREAS BUT PREDOMINATELY IN THE RIGHT UPPER EXTREMITY
( EXHIB ITS 8,9,11,12,13 AND 14). DURING THE COURSE OF THIS ADDITIONAL
MEDICAL TREATMENT SURGERY  AS PERFORMED ( A RIGHT SCALENOTOMY)
PERFORMED IN NOVEMBER, 1 9 7 0 (EXHIBIT 16). CLAIMANT THEN UNDER ENT
A COMPLETE PHYSICAL REHABILITATION  ORKUP AT THE DISABILITY PREVEN
TION DIVISION CENTER IN PORTLAND, OREGON IN 197 1 (EXHIBITS 16 THROUGH
2 4 INCLUSIVE). CLAIM NO. NC 7 9 5 3 1  AS ONCE AGAIN CLOSED ON SEPTEM
BER 2 3 , 1 97 1 BY A SECOND DETERMINATION ORDER  HICH GRANTED ADDITIONAL
DISABILITY BENEFITS AND THIS TIME GRANTED AN A ARD FOR PERMANENT
PARTIAL DISABILITY OF 38 DEGREES FOR UNSCHEDULED NECK AND RIGHT
SHOULDER DISABILITY AS COMPARED TO THE LOSS OF AN ARM BY SEPARATION
AND 29 DEGREES FOR PARTIAL LOSS OF THE RIGHT ARM (EXHIBIT 26) . (AT
SOME PERIOD OF TIME BET EEN 1 96 7 AND 1 97 0 CLAIMANT DID  ORK AGAIN
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MCD LOGGING COMPANY AND WAS FIRED FROM THAT .JOB BECAUSE OF HIS 

MENTAL ATTITUDE PRODUCED BY THE DISTRESS HE WAS HAVING• THERE IS 
ALSO SOME EVIDENCE THAT HE MAY HAVE HAD ANOTHER IN.JURY DURING THAT 
SUBSEQUENT WORK PERIOD BUT THIS WAS NEVER SUBSTANTIATED ( EXHIBIT 

2 2 1 PAGE 2) • AFTER THE. SECOND CLOSURE OF CLAIM N00 NC 7 9 5 3 1 IN 197 1 
NOTHING FURTHER WAS HEARD FROM CLAIMANT REGARDING THESE CLAIMS 
UNTIL APRIL, 1 974 WHEN CLAIMANT FILED A CLAIM AND REQUEST FOR HEAR

ING ON AGGRAVATION AND SUBMITTED CERTAIN MEDICAL OPINIONS IN SUPPORT 
THEREOF ( EXHIBITS 2 8 AND 2 9) • THIS CLAIM FOR AGGRAVATION WAS DENIED 
( EXHIBIT 3 1) AND WAS SUBSEQUENTLY DISMISSED BECAUSE THE FIVE YEAR 

AGGRAVATION PERIOD HAD EXPIRED BEFORE THE CLAIM FOR AGGRAVATION WAS 
MADE (WCB 74-1387). CLAIMANT THEN FILED A PETITION FOR OWN MOTION 
RELIEF WITH THE WORKMEN'" S COMPENSATION SOARD AND THE MATTER WAS 

REMANDED TO THE HEARINGS DIVISION FOR PRESENTATION OF EVIDENCE• 

CONSIDERING THE RECORD IN THIS CASE IT IS QUITE CLEAR THAT CLAIM
ANT IS A VERY POOR HISTORIAN• THE RECORD IS REPLETE WITH INCONSIS
TENCIES OF HIS DESCRIPTION OF THE ACCIDENTS HE SUSTAINED AND THE IN- '\ 
.JURIES HE SUFFERED FROM THOSE ACCIDENTS• RELYING ONLY ON THE MEDICAL 

EVIDENCE IT DEVELOPS THAT CLAIMANT HAS HAD IN.JURY TO HIS UPPER BACK 1 

RIGHT SHOULDER AND NECK FROM THE MAY 15 1 1967 IN.JURY WHICH HE SUS
_TAINED WHILE EMPLOYED BY MCD LOGGING COMPANY• THIS WAS FROM A 
STRAIN OR SPRAIN OF THE UPPER, BACK0 THE IN.JURIES HE SUFFERED IN THE 
.JULY, 196 7 ACCIDENT WHILE EMPLOYED BY PACIFIC COAST TIMBERLANDS, 

INC• INVOLVED MAINLY THE LOWER BACK SYMPTOMS AS WELL. AT THE 
PRESENT TIME CLAIMANT COMPLAINS OF DISTRESS AND PHYSICAL DISABILITY 

OF BOTH THE UPPER AND LOWER BACK, RIGHT ARM AND HIS LEGS 0 

THE MEDICAL SITUATION IS FURTHER COMPLICATED BY THE FACT 
THAT CLAIMANT ALSO SUFFERS FROM TWO MEDICAL CONDITIONS WHICH ARE 
NOT RELATED TO EITHER INDUSTRIAL INJURY. HE HAS SEVERE DEGENERATIVE 
OSTEOARTHRITIS OF THE SPINE WHICH IS SIGNIFICANTLY PROGRESSIVE AND 

HE ALSO SUFFERS FROM PARKINSON'S DISEASE, MORE SEVERE ON THE LEFT 
SIDE THAN THE RIGHT, THE PARKINSON'S DISEASE IS PRETTY WELL CON
TROLLED BY EXTENSIVE USE OF MEDICATION. THE MEDICAL EVIDENCE RE
FLECTS THAT, OF THE THE TWO GENERAL AREAS, THE MAJOR COMPLAINTS 

IN 1974 AND ALSO AT THE PRESENT TIME INVOLVE THE LUMBAR AREA AND 
HIS LOWER EXTREMITIES• THE ADVANCED DEGENERATIVE CHANGES ALSO 

INCLUDES DEGENERATIVE CONDITION OF THE DISCS OF THE LUMBAR AND 

CERVICAL SPINE• IT APPEARS MEDICALLY PROBABLE THAT THIS COMBINA

TION OF MEDICAL CONDITIONS ARE THE PRIMARY SOURCE OF HIS PRESENT 
COMPLAINTS DEVELOPING FROM THOSE- AREAS 0 

fN 1 974 THERE WAS SOME CONSIDERATION OF FURTHER DIAGNOSTIC 
TREATMENT WHICH WAS RESTRICTED TO USE OF AN AIR MYELOGRAM OR DIS
COGRAM BECAUSE OF CLAIMANT'S REACTION TO IODINE. THE CONSIDERED 

DIAGNOSTIC TREATMENT WAS ATTEMPTED LATER AND PROVED TO BE UNSUC

CESSFUL• THERE REALLY IS NO FURTHER RECOMMENDATION AT THIS TIME 
FOR ANY ACT'IVE TREATMENT0 

CLAIMANT'" S COMPLAINTS ARE CONSIDERED BY MANY OF THE MEDICAL 

OPINIONS PRESENTED AS NOT CONSISTENT WITH THE OBJECTIVE FINDINGS OR 
WITH THE NATURE OF HISr,INDUSTRIAL INJURIES, THERE IS ALSO MENTION 

AT VARIOUS TIMES THAT~ONSIDERABLE '"FUNCTIONAL OVERLAY'" APPEARS 
PRESENT OR MODERATELY; SEVERE PSYCHOPATHOLOGY CONTRIBUTES TO .THE 
TOTAL IMPAIRMENT• CLAIMANT CONTENDED THAT ANY FUNCTIONAL OVERLAY 
OR PSYCHOPATHOLOGY REFERRED TO IN THE EVIDENCE WAS MATERIALLY 
CAUSED BY THE INDUSTRIAL IN.JURIES HE SUSTAINED BUT THE PSYCHIATRIC 

EXAMINATION LATER CONDUCTED REFLECTS THAT NO PSYCHIATRIC DISORDERS 
OR SEVERE PERMANENT PSYCHOPATHOLOGY HAS DEVELOPED FROM THE OCCUR
RENCE OF THOSE INDUSTAIAL INJURIES ( EXHIBIT 4 0 AND 4 5) • IN FACT, 

THE PSYCHIATRIST'" S OPINION REFLECTS THAT EVEN THE NORMAL PSYCHIA
TRIC DISORDERS EXPECT_!::: � F·ROM THE PARKINSON'" S DISEASE ARE NOT 
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-FOR MCD LOGGING COMPANY AND  AS FIRED FROM THAT JOB BECAUSE OF HIS
MENTAL ATTITUDE PRODUCED BY THE DISTRESS HE  AS HAVING. THERE IS
ALSO SOME EVIDENCE THAT HE MAY HAVE HAD ANOTHER INJURY DURING THAT
SUBSEQUENT  ORK PERIOD BUT THIS  AS NEVER SUBSTANTIATED (EXHIBIT
2 2 , PAGE 2 ) . AFTER THE. SECOND CLOSURE OF CLAIM NO. NC 7 9 5 3 I IN I 9 7 1
NOTHING FURTHER  AS HEARD FROM CLAIMANT REGARDING THESE CLAIMS
UNTIL APRIL, I 9 74  HEN CLAIMANT FILED A CLAIM AND REQUEST FOR HEAR
ING ON AGGRAVATION AND SUBMITTED CERTAIN MEDICAL OPINIONS IN SUPPORT
THEREOF (EXHIBITS 28 AND 29) . THIS CLAIM FOR AGGRAVATION  AS DENIED
(EXHIBIT 31) AND  AS SUBSEQUENTLY DISMISSED BECAUSE THE FIVE YEAR
AGGRAVATION PERIOD HAD EXPIRED BEFORE THE CLAIM FOR AGGRAVATION  AS
MADE (  CB 74 -1 387). CLAIMANT THEN FILED A PETITION FOR O N MOTION
RELIEF  ITH THE  ORKMEN S COMPENSATION BOARD AND THE MATTER  AS
REMANDED TO THE HEARINGS DIVISION FOR PRESENTATION OF EVIDENCE.

Co sideri g the record i this case it is quite clear that claim
 nt IS A VERY POOR HISTORIAN. THE RECORD IS REPLETE  ITH INCONSIS
TENCIES OF HIS DESCRIPTION OF THE ACCIDENTS HE SUSTAINED AND THE IN ^
JURIES HE SUFFERED FROM THOSE ACCIDENTS, RELYING ONLY ON THE MEDICAL
EVIDENCE IT DEVELOPS THAT CLAIMANT HAS HAD INJURY TO HIS UPPER BACK,
RIGHT SHOULDER AND NECK FROM THE MAY 1 5 , 1 96 7 INJURY  HICH HE SUS
TAINED  HILE EMPLOYED BY MCD LOGGING COMPANY. THIS  AS FROM A
STRAIN OR SPRAIN OF THE UPPER BACK. THE INJURIES HE SUFFERED IN THE
JULY, 1 96 7 ACCIDENT  HILE EMPLOYED BY PACIFIC COAST TIMBERLANDS,
INC. INVOLVED MAINLY THE LO ER BACK SYMPTOMS AS  ELL. AT THE
PRESENT TIME CLAIMANT COMPLAINS OF DISTRESS AND PHYSICAL DISABILITY
OF BOTH THE UPPER AND LO ER BACK, RIGHT ARM AND HIS LEGS.

The medical situatio is further complicated by the fact

THAT CLAIMANT ALSO SUFFERS FROM T O MEDICAL CONDITIONS  HICH ARE
NOT RELATED TO EITHER INDUSTRIAL INJURY. HE HAS SEVERE DEGENERATIVE
OSTEOARTHRITIS OF THE SPINE  HICH IS SIGNIFICANTLY PROGRESSIVE AND
HE ALSO SUFFERS FROM PARKINSON'S DISEASE, MORE SEVERE ON THE LEFT
SIDE THAN THE RIGHT. THE PARKINSON S DISEASE IS PRETTY  ELL CON
TROLLED BY EXTENSIVE USE OF MEDICATION. THE MEDICAL EVIDENCE RE
FLECTS THAT, OF THE THE T O GENERAL AREAS, THE MAJOR COMPLAINTS
IN 1 974 AND ALSO AT THE PRESENT TIME INVOLVE THE LUMBAR AREA AND
HIS LO ER EXTREMITIES. THE ADVANCED DEGENERATIVE CHANGES ALSO
INCLUDES DEGENERATIVE CONDITION OF THE DISCS OF THE LUMBAR AND
CERVICAL SPINE. IT APPEARS MEDICALLY PROBABLE THAT THIS COMBINA
TION OF MEDICAL CONDITIONS ARE THE PRIMARY SOURCE OF HIS PRESENT
COMPLAINTS DEVELOPING FROM THOSE AREAS.

In 1 9 74 THERE  AS SOME CONSIDERATION OF FURTHER DIAGNOSTIC
TREATMENT  HICH  AS RESTRICTED TO USE OF AN AIR MYELOGRAM OR D1S
COGRAM BECAUSE OF CLAIMANT S REACTION TO IODINE. THE CONSIDERED
DIAGNOSTIC TREATMENT  AS ATTEMPTED LATER AND PROVED TO BE UNSUC
CESSFUL. THERE REALLY IS NO FURTHER RECOMMENDATION AT THIS TIME
FOR ANY ACTIVE TREATMENT.

Claima t s complai ts are co sidered by ma y of the medical

OPINIONS PRESENTED AS NOT CONSISTENT  ITH THE OBJECTIVE FINDINGS OR
 ITH THE NATURE OF HI SvINDUSTRIAL INJURIES. THERE IS ALSO MENTION
AT VARIOUS TIMES THAT CONS IDERAB LE 'FUNCTIONAL OVERLAY* APPEARS
PRESENT OR MODERATELY SEVERE PSYCHOPATHOLOGY CONTRIBUTES TO THE
TOTAL IMPAIRMENT. CLAIMANT CONTENDED THAT ANY FUNCTIONAL OVERLAY
OR PSYCHOPATHOLOGY REFERRED TO IN THE EVIDENCE  AS MATERIALLY
CAUSED BY THE INDUSTRIAL INJURIES HE SUSTAINED BUT THE PSYCHIATRIC
EXAMINATION LATER CONDUCTED REFLECTS THAT NO PSYCHIATRIC DISORDERS
OR SEVERE PERMANENT PSYCHOPATHOLOGY HAS DEVELOPED FROM THE OCCUR
RENCE OF THOSE INDUSTRIAL INJURIES (EXHIBIT 4 0 AND 4 5 ) . IN FACT,
THE PSYCHIATRIST* S OPINION REFLECTS THAT EVEN THE NORMAL PSYCHIA
TRIC DISORDERS EXPECTED FROM THE PARKINSON S DISEASE ARE NOT
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SIGNIFICANTLY FOUND IN CLAIMANT'S CASE 0 NO PERMANENT IMPAIRMENT 
FROM PSYCHOLOGICAL. COMPONEN1S HAS THEREFORE BEEN ESTABL.ISHED 0 

IN MY OPINION, CLAIMANT IS PERMANENTLY AND TOTAL.LY DISABLED 
FROM REGULARLY PERFORM ING ANY SUITABLE AND GAINFUL. OCCUPATION 0 

HE IS NOT RETRAINA.Bl.E 0 HOWEVER, IT IS QUITE EVIDENT IN THIS CASE THAT 
CLAIMANT WOULD BE PERMANENTLY AND VIRTUAL.LY TOTAL.LY DISABLED, AS 
FAR AS CONTINUING IN ANY BRANCH OF EMPLOYMENT FOR WHICH HE HAS ANY 
TRAINING OR EXPERIENCE, BY THE EXISTENCE OF HIS PARKINSON'S DISEASE. 
IT IS FURTHER QUITE EVIDENT THAT THE PROGRESSIVE DEVELOPMENT OF THE 
DEGENERATIVE OSTEOARTHRITIS HAS LIKEWISE CAUSED MUCH OF HIS PRESENT 
DISTRESS 0 

CONCLUDE FROM THE EVIDENCE SUBMITTED THAT THE MEDICAL. EVI
DENCE PREDOMINATELY INDICATES THAT CLAIMANT'S PRESENT CONDITION IS 
NOT RELATED TO _EITHER OF HIS INDUSTRIAL. INJURIES. WHILE THOSE WERE 
IMMEDIATELY PRODUCTIVE OF QUITE SEVERE DISTRESS IN THE AREAS CON
CERNED AT THE TIME• BOTH INJURIES CONSISTED OF: ONLY SPRAIN AND STRAIN 
TYPE INJURIES AND THE BULK OF THE MEDICAL. EVIDENCE FAILS TO SHOW THAT 
THERE WAS ANY GREA.T PERMANENT IMPACT BY THOSE i'NJURIES ON HIS THEN 
EXISTING MEDICAL. CONDITION WHEREAS THE AL.MOST INESCAPABLE CONCLU
SION FROM THE MAJORITY OF THE MEDICAL. EVIDENCE PRESENTED FROM MEDI-. 
CAL. PRACTITIONERS THAT I CONSIDER THE MOST QUALIFIED ( DRS• MASON, 
STUMME I WE INMAN 0 BERG) IS THAT IT IS THE PROGRESSIVE DEGENERATION 
OF THE OSTEOARTHRITIS CONDITION WHICH IS MOST PRODUCTIVE OF HIS QUITE 
SIGNIFICANT COMPLAINTS AND THE BASIS FOR ANY WORSENED CONDITION SINCE 
THE CL.AIMS FO'R HIS INDUSTRIAL. INJURIES WERE CL.OSED 0 

8ASED UPON THE FOREGOING FINDINGS, THE REFEREE MAKES THE 
FOL.LOWING 

RECOMMENDATIONS 

WHILE THERE IS SOME EVIDENCE THAT THERE MAY BE SOME TRACE
ABLE INVOLVEMENT OF·THE SPRAIN AND STRAIN INJURIES IN HIS PRESENT 
GENERAL. CONDITION BECAUSE OF THE DEVELOPMENT OF THOSE PROBLEMS 
TO A STAGE OF CHRONIC STRAIN, THE EVIDENCE OF SUCH INVOLVEMENT WITH 
THE PRESENT CONDITION IS SO MEAGER THAT I RECOMMEND THAT THE CLAIM
ANT' ;;5 PETITION FOR OWN MOTION RELIEF BE DENIED 0 THE EVIDENCE CLEARLY 
R_EVEAL.S THAT THE DEGENERATIVE CHANGES OF THE SPINE ARE THE SOURCE 
OF THE COMPLAINTS IN THOSE AREAS AT THIS TIME AND THE MORE LOGICAL. 
MEDICAL. EXPLANATION IS THAT THIS IS FROM THE PROGRESSIVE DEGENERA
TIVE OSTEOARTHRITIS RATHER THAN ANY COMPONENT TRACEABLE TO THE IN
DUSTRIAL. INJURIES• IT IS Al.SO QUITE SIGNIFICANT THAT CLAIMANT WOULD 
BE COMPLETELY DISABLED FROM ENGAGING IN ANY GAINFUL OCCUPATION FOR 
WHICH HE MIGHT BE SUITED MERELY BY THE EXISTENCE OF THE PARKINSON'S 
DISEASE FOR WHICH NEITHER OF THESE EMPLOYERS HAVE BEEN SHOWN TO 
HAVE RESPONSIBIL.liY ( EVEN THOUGH THERE IS SOME CONFLICT IN THE EVI
DENCE AS TO WHETHER THIS CONDITION AROSE BEFORE OR AFTER EITHER 
OR BOTH OF THE INDUSTRIAL INJURIES)• IN CONCLUSION, I RECOMMEND 
·THAT CLAIMANT'S OWN MOTION PETITION FOR RELIEF BE DENIED AS TO 
EITHER EM PL.OYER OR ·EITHER CLAIM 0 
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SIGNIFICANTLY FOUND IN CLAIMANT* S CASE. NO PERMANENT IMPAIRMENT
FROM PSYCHOLOGICAL COMPONENTS HAS THEREFORE BEEN ESTABLISHED.

In MY OPINION, CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED

FROM REGULARLY PERFORMING ANY SUITABLE AND GAINFUL OCCUPATION.
HE IS NOT RETRAINABLE. HO EVER, IT IS QUITE EVIDENT IN THIS CASE THAT
CLAIMANT  OULD BE PERMANENTLY AND VIRTUALLY TOTALLY DISABLED, AS
FAR AS CONTINUING IN ANY BRANCH OF EMPLOYMENT FOR  HICH HE HAS ANY
TRAINING OR EXPERIENCE, BY THE EXISTENCE OF HIS PARKINSON S DISEASE.
IT IS FURTHER QUITE EVIDENT THAT THE PROGRESSIVE DEVELOPMENT OF THE
DEGENERATIVE OSTEOARTHRITIS HAS LIKE ISE CAUSED MUCH OF HIS PRESENT
DISTRESS.

I CONCLUDE FROM THE EVIDENCE SUBMITTED THAT THE MEDICAL EVI
DENCE PREDOMINATELY INDICATES THAT CLAIMANT'S PRESENT CONDITION IS
NOT RELATED TO EITHER OF HIS INDUSTRIAL INJURIES.  HILE THOSE  ERE
IMMEDIATELY PRODUCTIVE OF QUITE SEVERE DISTRESS IN THE AREAS CON
CERNED AT THE TIME, BOTH INJURIES CONSISTED OF ONLY SPRAIN AND STRAIN
TYPE INJURIES AND THE BULK OF THE MEDICAL EVIDENCE FAILS TO SHO THAT
THERE  AS ANY GREAT PERMANENT IMPACT BY THOSE INJURIES ON HIS THEN
EXISTING MEDICAL CONDITION  HEREAS THE ALMOST INESCAPABLE CONCLU
SION FROM THE MAJORITY OF THE MEDICAL EVIDENCE PRESENTED FROM MEDI
CAL PRACTITIONERS THAT I CONSIDER THE MOST QUALIFIED ( DRS, MASON,
STUMME,  EINMAN, BERG) IS THAT IT IS THE PROGRESSIVE DEGENERATION
OF THE OSTEOARTHRITIS CONDITION  HICH IS MOST PRODUCTIVE OF HIS QUITE
SIGNIFICANT COMPLAINTS AND THE BASIS FOR ANY  ORSENED CONDITION SINCE
THE CLAIMS FOR HIS INDUSTRIAL INJURIES  ERE CLOSED.

Based upo the foregoi g fi di gs, the referee makes the
FOLLO ING

RECOMMENDATIONS
While there is some evide ce that there may be some trace

 ble INVOLVEMENT OF THE SPRAIN AND STRAIN INJURIES IN HIS PRESENT
GENERAL CONDITION BECAUSE OF THE DEVELOPMENT OF THOSE PROBLEMS
TO A STAGE OF CHRONIC STRAIN, THE EVIDENCE OF SUCH INVOLVEMENT  ITH
THE PRESENT CONDITION IS SO MEAGER THAT I RECOMMEND THAT THE CLAIM
ANT* S PETITION FOR O N MOTION RELIEF BE DENIED. THE EVIDENCE CLEARLY
REVEALS THAT THE DEGENERATIVE CHANGES OF THE SPINE ARE THE SOURCE
OF THE COMPLAINTS IN THOSE AREAS AT THIS TIME AND THE MORE LOGICAL
MEDICAL EXPLANATION IS THAT THIS IS FROM THE PROGRESSIVE DEGENERA
TIVE OSTEOARTHRITIS RATHER THAN ANY COMPONENT TRACEABLE TO THE IN
DUSTRIAL INJURIES. IT IS ALSO QUITE SIGNIFICANT THAT CLAIMANT  OULD
BE COMPLETELY DISABLED FROM ENGAGING IN ANY GAINFUL OCCUPATION FOR
 HICH HE MIGHT BE SUITED MERELY BY THE EXISTENCE OF THE PARKINSON* S
DISEASE FOR  HICH NEITHER OF THESE EMPLOYERS HAVE BEEN SHO N TO
HAVE RESPONSIBILITY (EVEN THOUGH THERE IS SOME CONFLICT IN THE EVI
DENCE AS TO  HETHER THIS CONDITION AROSE BEFORE OR AFTER EITHER
OR BOTH OF THE INDUSTRIAL INJURIES). IN CONCLUSION, I RECOMMEND
THAT CLAIMANT S O N MOTION PETITION FOR RELIEF BE DENIED AS TO
EITHER EMPLOYER OR EITHER CLAIM.
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CASE NO .. 74-4585 FEBRUARY 4, 1976 

PALMA BRUSCQ 9 CLAIMANT 
LINDSAY• NAHSTOLL 0 HART 9 DUNCAN• DAFOE AND KRAUSE, 

CLAIMANT'S ATTYS• 

MERLIN MILLER, DEFENSE ATTY. 

REQUEST FOR REVIEW BY EMPLOYER 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 

ORDER WHICH GRANTED CLAIMANT PERMANENT TOTAL DISABILITY EFFECTIVE 

NOVEMBER 6, 19 74 1 BUT ALLOWED THE EMPLOYER'S CARRIER TO TAKE 

CREDIT FOR PERMANENT PARTIAL DISABILITY MADE PURSUANT TO THE 

DETERMINATION ORDER OF DECEMBER 10, 1974• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON MARCH 2 4 • I 9 7 2 

WHEN SHE WAS STRUCK IN THE LOW BACK0 SHE HAD WORKED FOR THE EM

PLOYER FOR APPROXIMATELY 2 7 YEARS 0 

HER CLAIM WAS INITIALLY CLOSED BY DETERMINATION ORDER MAILED 

JULY 2 3, I 9 7 3 WHEREBY CLAIMANT RECEIVED 3 2 DEGREES FOR 1 0 PER CENT 

UNSCHEDULED LOW BACK DISABILITY. THIS DETERMINATION ORDER STATED 

IT DID NOT INVOLVE A BOARD DETERMINATION ON ANY QUESTION OF RELA

TIONSHIP TO CONDITIONS DENIED IN THE LETTER DATED AUGUST 22, 1972 

(THIS PARTIAL DENIAL RELATED TO ANY CLAIM FOR DYSFUNCTIONAL UTERINE 

BLEEDING) 0 

THE CLAIM WAS SUBSEQUENTLY REOPENED, BASED UPON REPORTS 

FROM DR., GRITZKA, AND CLOSED BY A SECOND DETERMINATION ORDER MAILED 

DECEMBER 10 1 I 974 WHEREBY CLAIMANT WAS GRANTED AN ADDITIONAL 4 8 

DEGREES FOR I 5 PER CENT UNSCHEDULED DISABILITY, GIVING CLAIMANT A 

TOTAL OF 80 DEGREES FOR 25 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

CLAIMANT HAS NOT WORKED SINCE HER MARCH 2 4 1 I 9 72 INJURY. 

SINCE THAT TIME SHE HAS BEEN SEEN BY MANY SPECIALISTS IN THE FIELD.S 

OF MEDICINE, PSYCHOLOGIST, A VOCATIONAL COUNSELOR, AN ACUPUNCTURIST 

AND A CHIROPRACTOR - NONE HAVE BEEN SUCCESSFUL IN CURING• RESTORING 

OR REHABILITATING CLAIMANT• CLAIMANT HAS A HIGH SCHOOL EDUCATION 

AND HAS HAD SOME TRAINING IN BOOKKEEPING, SHE HAS ALSO WORKED FOR 

SEVERAL YEARS FOR THE EMPLOYER AS LEAD WOMAN IN THE UPHOLSTERY 

FINISHING DEPARTMENT• THESE DUTIES INVOLVE PHYSICAL ACTIVITY AS 

WELL AS SUPERVISORY WORK AND INCLUDE RECORD KEEPING. CLAIMANT 

HAD NO PRIOR BACK PROBLEMS PRIOR TO HER INJURY AND HAS DENIED ANY 

SINCE THE INJURY• 

THE REFEREE FOUND THAT, AT PRESENT• CLAIMANT IS INACTIVE EVEN 

AT HOME BECAUSE OF PAIN WHICH IS DUE IN PART TO THE LUMBAR STRAIN 

RESULTING FROM HER ACCIDENT AND DUE IN A GREATER PART TO THE PSYCHO

PATHOLOGY WHICH IS LARGELY CHRONIC BUT TRIGGERED TO A MILD DEGREE 

INTO SOME INCREASED DEPRESSION AND NERVOUS TENSION 0 THE REFEREE 

FOUND THAT CLAIMANT'S PSYCHOPATHOLOGY HAD BEEN TRIGGERED EVEN MORE 

BY EVENTS IN HER PERSONAL LIFE 0 

THE REFEREE FOUND THAT THE PREPONDERANCE OF THE EVIDENCE 

INDICATED THAT ALMOST EVERYTHING MEDICALLY HAO BEEN TRIED TO IM

PROVE CLAIMANT'S CONDITION 1 BOTH PHYSICALLY AND PSYCHOLOGICALLY, 

ANO NOTHING HAD WORKED• 

IT IS NOT NECESS'ARY THAT THE ACCIDENT OR INJURY BE THE PRIN

CIPAL CAUSE OF DISABILITY - IT IS SUFFICIENT IF IT CONTRIBUTES TO THE 

DISABILITY. THEREFORE, EVEN THOUGH THE CONTRIBUTION OF THE ACCIDENT 
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 CB CASE NO. 74-4585 FEBRUARY 4, 1976

PALMA BRUSCO, CLAIMANT
LINDSAY, NAHSTOLL, HART, DUNCAN, DAFOE AND KRAUSE,
CLAIMANT* S ATTYS,

MERLIN MILLER, DEFENSE ATTY,
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The employer requests review by the board of the referee s

ORDER  HICH GRANTED CLAIMANT PERMANENT TOTAL DISABILITY EFFECTIVE
NOVEMBER 6 , 1 9 74 , BUT ALLO ED THE EMPLOYER S CARRIER TO TAKE
CREDIT FOR PERMANENT PARTIAL DISABILITY MADE PURSUANT TO THE
DETERMINATION ORDER OF DECEMBER 1 0 , 1 9 74 ,

Cl im nt suffered  compens ble injury on m rch 24 , i 972
 HEN SHE  AS STRUCK IN THE LO BACK, SHE HAD  ORKED FOR THE EM
PLOYER FOR APPROXIMATELY 2 7 YEARS,

Her claim was i itially closed by determi atio order mailed
JULY 2 3 , 1 97 3  HEREBY CLAIMANT RECEIVED 32 DEGREES FOR 10 PER CENT
UNSCHEDULED LO BACK DISABILITY. THIS DETERMINATION ORDER STATED
IT DID NOT INVOLVE A BOARD DETERMINATION ON ANY QUESTION OF RELA
TIONSHIP TO CONDITIONS DENIED UN THE LETTER DATED AUGUST 22 , 1 9 72
(THIS PARTIAL DENIAL RELATED TO ANY CLAIM FOR DYSFUNCTIONAL UTERINE
BLEEDING) 0

Th claim was subs qu ntly r op n d, bas d upon r ports
FROM DR, GRITZKA, AND CLOSED BY A SECOND DETERMINATION ORDER MAILED
DECEMBER 1 0 , 1 974  HEREBY CLAIMANT  AS GRANTED AN ADDITIONAL 4 8
DEGREES FOR 15 PER CENT UNSCHEDULED DISABILITY, GIVING CLAIMANT A
TOTAL OF 8 0 DEGREES FOR 2 5 PER CENT UNSCHEDULED LO BACK DISABILITY.

Cl im nt h s not worked since her m rch 24, 1972 injury.
SINCE THAT TIME SHE HAS BEEN SEEN BY MANY SPECIALISTS IN THE FIELDS
OF MEDICINE, PSYCHOLOGIST, A VOCATIONAL COUNSELOR, AN ACUPUNCTURIST
AND A CHIROPRACTOR NONE HAVE BEEN SUCCESSFUL IN CURING, RESTORING
OR REHABILITATING CLAIMANT. CLAIMANT HAS A HIGH SCHOOL EDUCATION
AND HAS HAD SOME TRAINING IN BOOKKEEPING, SHE HAS ALSO  ORKED FOR
SEVERAL YEARS FOR THE EMPLOYER AS LEAD  OMAN IN THE UPHOLSTERY
FINISHING DEPARTMENT. THESE DUTIES INVOLVE PHYSICAL ACTIVITY AS
 ELL AS SUPERVISORY  ORK AND INCLUDE RECORD KEEPING. CLAIMANT
HAD NO PRIOR BACK PROBLEMS PRIOR TO HER INJURY AND HAS DENIED ANY
SINCE THE INJURY.

The referee fou d that, at prese t, claima t is i active eve 
AT HOME BECAUSE OF PAIN  HICH IS DUE IN PART TO THE LUMBAR STRAIN
RESULTING FROM HER ACCIDENT AND DUE IN A GREATER PART TO THE PSYCHO
PATHOLOGY  HICH IS LARGELY CHRONIC BUT TRIGGERED TO A MILD DEGREE
INTO SOME INCREASED DEPRESSION AND NERVOUS TENSION. THE REFEREE
FOUND THAT CLAIMANT S PSYCHOPATHOLOGY HAD BEEN TRIGGERED EVEN MORE
BY EVENTS IN HER PERSONAL LIFE.

The REFEREE FOUND THAT THE

INDICATED THAT ALMOST EVERYTHING
PROVE CLAIMANT S CONDITION, BOTH
AND NOTHING HAD  ORKED.

PREPONDERANCE OF THE EVIDENCE
MEDICALLY HAD BEEN TRIED TO IM
PHYSICALLY AND PSYCHOLOGICALLY,

Cl PAL
DISAB

It is not n c ssary that th accid nt or
CAUSE OF DISABILITY IT IS SUFFICIENT IF
L1TY. THEREFORE, EVEN THOUGH THE CONTR

INJURY BE THE
IT CONTRIBUTES
IBUTION OF THE

PR IN
TO THE
ACCIDENT
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WAS MILD, THE REFEREE CONCLUDED THAT CLAIMANT WOULD NOT HAVE BE

COME PSYCHOLOGICALLY DISABLED WHEN SHE DID HAD NOT THE ACCIDENT 

OCCURRED AND 0 BASED UPON THE RATIONALE OF PATITUCCI v. BOISE CAS

CADE CORP. ( UNDERSCORED) , 8 OR APP 5 0 3, SHE WAS PERMANENTLY AND 

TOTALLY DISABLED AS A R-ESUL T OF HER INJURY. 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT HAD A PRE

EXISTING PSYCHOLOGICAL CONDITION AND, ON MARCH 2 4 1 I 9 7 4 1 AS A RESULT 

OF AN ON-THE-JOB ACCIDENT SHE SUSTAINED A PHYSICAL INJURY TO HER LOW 

BACK AND AN AGGRAVATION OF HER PREEXISTING PSYCHOLOGICAL CONDITION 

HOWEVER, THE COMBINED RESULTS OF THESE TWO CONDITIONS DID NOT, 

ACCORDING TO THE MEDICAL EVIDENCE, MAKE CLAIMANT PERMANENTLY AND 

TOTALLY DISABLED. THE MEDICAL EVIDENCE QUITE CLEARLY INDICATES THAT 

CLAIMANT'S PHYSIOLOGICAL PROB LE MS ARE NOT TOTALLY DI SABLING AND HER 

PHYSICAL IMPAIRMENT WAS RATED IN THE AREA OF IO -2 5 PER CENT 0 

DR. PERKINS, WHO GAVE CLAIMANT A PSYCHOLOGICAL EVALUATION, 

WAS OF THE OPINION THAT CLAIMANT'S PSYCHOPATHOLbGY WAS 0 TO A 

MODERATE DEGREE, RELATED TO HER AGE AND CHRONIC PERSONALITY TRAITS 

WITH NEUROTIC TYPE DEFENSES HAVE BEEN PRESENT FOR MANY YEARS• TO 

A MILD DEGREE, IT WAS JUDGED THAT THE INJURY AND ITS AFTER EFFECTS 

TRIGGERED SOME DEPRESSION AND NERVOUS TENSION. DR• PERKINS DOESN 1 T 

SAY THAT THE AGGRAVATION RESULTING FROM THE INDUSTRIAL INJURY, 

EITHER SOLELY OR IN COMBINATION WITH THE PHYSICAL RESIDUALS OF THE 

INJURY, CAUSED PERMANENT TOTAL DISABILITY 0 

DR 0 PERKINS, THE DOCTORS AT THE BACK EVALUATION CLINIC AND 

THE OTHER DOCTORS WHO TREATED AND-OR EXAMINED CLAIMANT WERE OF 

THE OPINION THAT CLAIMANT COULD, WITH PROPER COUNSELING, BE RETURNED 

TO THE WORK FORCE 0 THE SOLE EXCEPTION WAS DR 0 GRITZKA• CLAIMANT IS 

MORBIDLY OBESE AND THIS OBESITY CERTAINLY IS A LARGE CONTRIBUTING FAC

TOR TO HER PRESENT PAINFUL BACK CONDIT ION 0 

CLAIMANT MAY BE PERMANENTLY AND TOTALLY DISABLED AT THE PRE

SENT TIME BUT HER PERMANENT TOTAL DISABILITY IS NOT ATTRIBUTABLE TO 

THE COMBINATION OF HER PHYSICAL INJURY AND HER PSYCHOLOGICAL AGGRA

VATION FROM SUCH INJURY 0 SUBSEQUENT TO THE INDUSTRIAi. JNJURY CLAIM

ANT'S HUSBAND DIED AND THIS LOSS, ACCORDING TO DR 0 PER'~!NSi HAD A 

MUCH GREATER EFFECT ON HER PSYCHOPATHOLOGY THAN THE i}.JDLISTRIAL 

INJURY. THE EMPLOYER IS ONLY COMPENSABLY RESPONSIBLtc FOR PRE

EXISTING CONDITIONS TO THE EXTENT THEY MAY BE AGGRAVATED BY AN ON

THE-JOB INJURY AND NOT FOR SUBSEQUENT, INDEPENDENT OCCURRENCES• 

THE BOARD FINDS SUBSTANTIAL EVIDENCE OF LACK OF COOPERATION 

BY CLAIMANT WITH HER PHYSICIANS AND COUNSELORS AND ALSO A LACK OF 

MOTIVATION SUFFICIENT TO PRECLUDE HER FROM CONSIDERATION FOR PER

MANENT TOTAL DISABILITY EVEN SHOULD HER PRESENT CONDITION BE THE 

RESPONSIBILITY OF THE EM PLOVER, WHICH IT IS NOT• CLAIMANT• HOW

EVER, HAS LOST A SUBSTANTIAL AMOUNT OF POTENTIAL EARNING CAPACITY. 

THE BOARD URGES CLAIMANT TO GIVE SERIOUS EFFORT TO ENTERING A RE

TRAINING PROGRAM AVAILABLE TO HER AND TO SEEK FUTURE MEDICAL CARE 

UNDER THE PROVISIONS OF ORS 6 5 6 • 2 4 5 • THE BOARD CONCLUDES THAT 

CLAIMANT HAS BEEN ADEQUATELY COMPENSATED FOR HER LOSS OF EARNING 

CAPACITY BY AN AWARD OF 1 92 DEGREES WHICH REPRESENTS 6 0 PER CENT 

OF THE MAXIMUM ALLOWABLE BY STATUTE, 

ORDER 

THE ORDE_R OF THE REFEREE DATED SEPTEMBER 8 0 197 S IS MODIFIED• 

CLAIMANT IS AWARDED 19 2 DEGREES OF A MAXIMUM OF 32 0 DEGREES 
FOR UNSCHEDULED LOW BACK DISABILITY. THIS IS IN LIEU OF AND NOT IN 

ADDITION TO ANY PREVIOUS AWARD FOR UNSCHEDULED DISABILITY RECEIVED 

BY THE CLAIMANT. 
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 AS MILD, THE REFEREE CONCLUDED THAT CLAIMANT  OULD NOT HAVE BE
COME PSYCHOLOGICALLY DISABLED  HEN SHE DID HAD NOT THE ACCIDENT
OCCURRED AND, BASED UPON THE RATIONALE OF PATITUCCI V, BOISE CAS
CADE CORP. (UNDERSCORED) , 8 OR APP 503 , SHE  AS PERMANENTLY AND
TOTALLY DISABLED AS A RESULT OF HER INJURY.

The bo rd, ON DE novo REVIE , finds th t cl im nt h d  pre

existing PSYCHOLOGICAL CONDITION AND, ON MARCH 2 4 , 1 974 , AS A RESULT
OF AN ON-THE-JOB ACCIDENT SHE SUSTAINED A PHYSICAL INJURY TO HER LO 
BACK AND AN AGGRAVATION OF HER PREEXISTING PSYCHOLOGICAL CONDITION
HO EVER, THE COMBINED RESULTS OF THESE T O CONDITIONS DID NOT,
ACCORDING TO THE MEDICAL EVIDENCE, MAKE CLAIMANT PERMANENTLY AND
TOTALLY DISABLED. THE MEDICAL EVIDENCE QUITE CLEARLY INDICATES THAT
CLAIMANT* S PHYSIOLOGICAL PROBLEMS ARE NOT TOTALLY DISABLING AND HER
PHYSICAL IMPAIRMENT  AS RATED IN THE AREA OF 10-25 PER CENT.

Dr. PERKINS,  HO GAVE CLAIMANT A PSYCHOLOGICAL EVALUATION,
 AS OF THE OPINION THAT CLAIMANT* S PSYCHOPATHOLOGY  AS, TO A
MODERATE DEGREE, RELATED TO HER AGE AND CHRONIC PERSONALITY TRAITS
 ITH NEUROTIC TYPE DEFENSES HAVE BEEN PRESENT FOR MANY YEARS. TO
A MILD DEGREE, IT  AS JUDGED THAT THE INJURY AND ITS AFTER EFFECTS
TRIGGERED SOME DEPRESSION AND NERVOUS TENSION. DR. PERKINS DOESN T
SAY THAT THE AGGRAVATION RESULTING FROM THE INDUSTRIAL INJURY,
EITHER SOLELY OR IN COMBINATION  ITH THE PHYSICAL RESIDUALS OF THE
INJURY, CAUSED PERMANENT TOTAL DISABILITY.

Dr. PERKINS, THE DOCTORS AT THE BACK EVALUATION CLINIC AND
THE OTHER DOCTORS  HO TREATED AND OR EXAMINED CLAIMANT  ERE OF
THE OPINION THAT CLAIMANT COULD,  ITH PROPER COUNSELING, BE RETURNED
TO THE  ORK FORCE. THE SOLE EXCEPTION  AS DR. GRITZKA, CLAIMANT IS
MORBIDLY OBESE AND THIS OBESITY CERTAINLY IS A LARGE CONTRIBUTING FAC
TOR TO HER PRESENT PAINFUL BACK CONDITION.

Claima t may be perma e tly a d totally disabled at the pre

sent TIME BUT HER PERMANENT TOTAL DISABILITY IS NOT ATTRIBUTABLE TO
THE COMBINATION OF HER PHYSICAL INJURY AND HER PSYCHOLOGICAL AGGRA
VATION FROM SUCH INJURY. SUBSEQUENT TO THE INDUSTRIAL INJURY CLAIM
ANT S HUSBAND DIED AND THIS LOSS, ACCORDING TO DR, PER^HNSj HAD A
MUCH GREATER EFFECT ON HER PSYCHOPATHOLOGY THAN THE l'/4DUSTR IAL
INJURY. THE EMPLOYER IS ONLY COMPENSABLY RESPONSIBLE FOR PRE
EXISTING CONDITIONS TO THE EXTENT THEY MAY BE AGGRAVATED BY AN ON-
THE-JOB INJURY AND NOT FOR SUBSEQUENT, INDEPENDENT OCCURRENCES.

The BOARD FINDS SUBSTANTIAL EVIDENCE OF LACK OF COOPERATION

BY CLAIMANT  ITH HER PHYSICIANS AND COUNSELORS AND ALSO A LACK OF
MOTIVATION SUFFICIENT TO PRECLUDE HER FROM CONSIDERATION FOR PER
MANENT TOTAL DISABILITY EVEN SHOULD HER PRESENT CONDITION BE THE
RESPONSIBILITY OF THE EMPLOYER,  HICH IT IS NOT, CLAIMANT, HO 
EVER, HAS LOST A SUBSTANTIAL AMOUNT OF POTENTIAL EARNING CAPACITY.
THE BOARD URGES CLAIMANT TO GIVE SERIOUS EFFORT TO ENTERING A RE
TRAINING PROGRAM AVAILABLE TO HER AND TO SEEK FUTURE MEDICAL CARE
UNDER THE PROVISIONS OF ORS 6 56 . 24 5 . THE BOARD CONCLUDES THAT
CLAIMANT HAS BEEN ADEQUATELY COMPENSATED FOR HER LOSS OF EARNING
CAPACITY BY AN A ARD OF 192 DEGREES  HICH REPRESENTS 6 0 PER CENT
OF THE MAXIMUM ALLO ABLE BY STATUTE,

ORDER
Th ord r of th r f r  dat d S pt mb r 8, 1975 is modifi d.

Claimant is award d 192 d gr  s of a maximum of 320 d gr  s
FOR UNSCHEDULED LO BACK DISABILITY. THIS IS IN LIEU OF AND NOT IN
ADDITION TO ANY PREVIOUS A ARD FOR UNSCHEDULED DISABILITY RECEIVED
BY THE CLAIMANT.
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CASE NO. 75-2236 

DONNA .PADDOCK, CLAIMANT 
POZZ1 1 WILSON AND ATCHISON 1 

CLAIMANT'S. ATTYSe 
JONES 1 LANG 1 KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS• 
REQUEST FOR REVIEW BY EMPLOYER 

FEBRUARY 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER REQUESTS REVIEW BV THE BOARD OF THE REFEREE• S 
ORDER WHICH REMANDED CLAIMANT• S CLAIM TO IT FOR ACCEPTANCE AND 
PAYMENT OF BENEFITS, AS PROVIDED BY LAW 1 UNTIL HER CLAIM IS CLOSED. 
PURSUANT TO ORS 6 5 6 • 2 6 8 • 

CLAIMANT ALLEGES SHE SUFFERED A LOW BACK CONDITION ARISING 
OUT OF AN INCIDENT OCCURRING ON OR ABC>UT APRIL 22 1 ·t.975•:' THE EM
PLOVER DENIED THE CLAIM• 

CLAIMANT WAS AN OF·F-BEARER ON A DRUM-TYPE SANDER WHEN SHE 
DEVELOPED ACHING IN HER BACK ·AND NE<::;K FROM STACKING WOOD PRODUCTS 
ON A CART LOCATED LOW OFF THE FL.OOR• DRe MCCOMB EXAMINED CLAIM
ANT ON APRIL 2 5 1 197 5 FOR LOW BACK PAIN WHICH LASTED APPROXIMATELY 
ONE WEEK - AT THAT TIME SHE TOLD DR 0 MCCOMB HER JOB WAS DIFFERENT 
FROM THE ONE SHE HAD BEEN ACCUSTOMED TO DOING AND SHE HAD REQUESTED 
HER WORK SUPERVISOR TO ALLOW HER TO LOAD RATHER THAN OFF-BEAR• 
DR• MCCOMB FELT THAT CLAIMANT• S CONDITION WAS RELATED TO HER JOB 
BECAUSE IT WAS ONE TO WHICH SHE WAS NOT NORMALLY ACCUSTOMED• 

CLAIMANT~ S SUPERVISOR TESTIFIED THAT CLAIMANT DID NOT REPORT 
ANY INJURY TO HIM EITHER ON APRIL 22 OR 23 AND ALSO THAT CLAIMANT 
PUT ONE THIRD TO ONE HALF OF HER TIME IN AS AN OFF-BEARER EVEN 
THOUGH HER FULL TIME ASSIGNMENT WAS THAT OF A FEEDER• 

THE_ PHYSICIAN'S INITIAL REPORT OF THE WORK INJURY 1 SIGNED 
MAY 9 • 197 5 1 INDICATED TENDER SPASTIC LEFT TRAPEZIUS AND• LUMBAR 
MUSCLES AND POSITIVE STRAIGHT LEG RAISING TESTS BILATERALLY AT 4 5 
DEGREE Se THE DIAGNOSIS WAS CERVICAL 0LUMBAR STRAIN• THE 8 0 1 WAS 
FILLED OUT BV THE .EMPLOYER BUT THE C 0LAIMANT WAS UNABLE TO SIGN 
AND THE INFORMATION WAS TAKEN FROM HER OVER THE TELEPHONE• 

Ti-IE REFEREE FOUND THAT THE EMPLOVE·R• S LETTER OF DENIAL INDI
CATED THAT THE EMF;'LOYER WAS UNABLE TO RELATE CLAIMANT.' S PROBLEM 
WITH HER EMPLOYMENT, STATING, IT HAD CpNTACTED HER DOCTOR AND THE 
.DOCTOR HAD" INDICATED HE HAD NO RECORD OF AN ON-THE-JOB INJURY FOR 
THE CLAIM• THE REFEREE FOUND THAT THE ·PHYSICIAN" S. INITIAL REPORT 
DID CAUSALLY RELATE THE PROBLEM TO THE I.NDUSTRIAL INJURY DESCRIBED 
_AND AS FAR AS CLAIMANT• S FAILURE TO REPORT TO HER IMMEDIATE SUPER
VISOR THE REFEREE FOUND CLAIMANT HAD REPORTED HER ABSENCE OF APRIL 
2 4 BY TELEPHONE TO THE PERSONNEL MANAGE Re 

THE REFEREE CON~LUDED INASMUCH AS THE FORM 8 0 1 WAS FILLED 
OUT BY THE EMPLOYER, OBVIOUSLY, SOMEONE WORKING FOR THE EMPLOYER 
HAD TO DIRECT.THAT IT BE COMPLETED AND FILLED OUT AND 1 THEREFORE, 
MUST HAVE HAD NOTICE OF .THE CLAIM• CONSTRUING THE LAW LIBERALLY 
IN FAVOR OF THE WORKMAN THE REFEREE CONCLUDED THAT CLAIMANT HAD 
SUSTAINED HER BURDEN OF PROOF - HOWEVER, THAT PENALTIES WERE NOT 
APPLICABLE BECAUSE oi; THE CIRCUMSTAN~ES OF THIS CASE• 

THE BOARD 1 ON DE NOVO REVIEW 1 AFFIRMS AND ADOPTS THE FIND
INGS AND CONCLUSIONS .OF. THE REFEREE AS ITS OWN. 
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WCB CASE NO. 75—2236 FEBRUARY 6, 1976

DONNA PADDOCK, CLAIMANTPOZZI, WILSO A D ATCHISO ,
claima t s attys.

JONES, LANG, KLEIN,  OLE AND SMITH,
DEFENSE ATTYS.

REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The employer requests review by the board of the referee s
ORDER  HICH REMANDED CLAIMANT'S CLAIM TO IT FOR ACCEPTANCE AND
PAYMENT OF BENEFITS, AS PROVIDED BY LA , UNTIL HER CLAIM IS CLOSED
PURSUANT TO ORS 656.268.

Claima t alleges she suffered a low back co ditio arisi g

OUT OF AN INCIDENT OCCURRING ON OR ABOUT APRIL 22 , 1 97 5 .: THE EM
PLOYER DENIED THE CLAIM.

Claima t was a off bearer o a drum type sa der whe she

DEVELOPED ACHI G I HER BACK A D  ECK FROM STACKI G WOOD PRODUCTS
O A CART LOCATED LOW OFF THE FLOOR. DR. MCCOMB EXAMI ED CLAIM
A T O APRIL 25 , 1 975 FOR LOW BACK PAI WHICH LASTED APPROXIMATELY
O E WEEK AT THAT TIME SHE TOLD DR. MCCOMB HER JOB WAS DIFFERE T
FROM THE O E SHE HAD BEE ACCUSTOMED TO DOI G A D SHE HAD REQUESTED
HER WORK SUPERVISOR TO ALLOW HER TO LOAD RATHER THA OFF-BEAR.
DR. MCCOMB FELT THAT CLAIMA T* S CO DITIO WAS RELATED TO HER JOB
BECAUSE IT WAS O E TO WHICH SHE WAS  OT  ORMALLY ACCUSTOMED.

Claima t s supervisor testified that claima t did  ot report

ANY INJURY TO HIM EITHER ON APRIL 22 OR 23 AND ALSO THAT CLAIMANT
PUT ONE THIRD TO ONE HALF OF HER TIME IN AS AN OFF-BEARER EVEN
THOUGH HER FULL TIME ASSIGNMENT  AS THAT OF A FEEDER.

The PHYSICIAN' S INITIAL REPORT OF THE  ORK INJURY, SIGNED
MAY 9 , 1 975 , INDICATED TENDER SPASTIC LEFT TRAPEZIUS AND*LUMBAR
MUSCLES AND POSITIVE STRAIGHT LEG RAISING TESTS BILATERALLY AT 4 5
DEGREES. THE DIAGNOSIS  AS CERVICAL LUMBAR STRAIN. THE 801  AS
FILLED OUT BY THE EMPLOYER BUT THE CLAIMANT  AS UNABLE TO SIGN
AND THE INFORMATION  AS TAKEN FROM HER OVER THE TELEPHONE.

The referee fou d that the employer s letter of de ial INDI
CATED THAT THE EMPLOYER  AS UNABLE TO RELATE CLAIMANT'S PROBLEM
 ITH HER EMPLOYMENT, STATING. IT HAD CONTACTED HER DOCTOR AND THE
DOCTOR HAD INDICATED HE HAD NO RECORD OF AN ON-THE-JOB INJURY FOR
THE CLAIM. THE REFEREE FOUND THAT THE PHYSICIAN'S INITIAL REPORT
DID CAUSALLY RELATE THE PROBLEM TO THE INDUSTRIAL INJURY DESCRIBED
AND AS FAR AS CLAIMANT* S FAILURE TO REPORT TO HER IMMEDIATE SUPER
VISOR THE REFEREE FOUND CLAIMANT HAD REPORTED HER ABSENCE OF APRIL
24 BY TELEPHONE TO THE PERSONNEL MANAGER.

The referee co cluded i asmuch as the form boi was filled

OUT BY THE EMPLOYER, OBVIOUSLY, SOMEO E WORKI G FOR THE EMPLOYER
HAD TO DIRECT THAT IT BE COMPLETED A D FILLED OUT A D, THEREFORE,
MUST HAVE HAD  OTICE OF THE CLAIM. CO STRUI G THE LAW LIBERALLY
I FAVOR OF THE WORKMA THE REFEREE CO CLUDED THAT CLAIMA T HAD
SUSTAI ED HER BURDE OF PROOF HOWEVER, THAT PE ALTIES WERE  OT
APPLICABLE BECAUSE OF THE CIRCUMSTA CES OF THIS CASE.

The BOARD, O DE  OVO REVIEW, AFFIRMS A D ADOPTS THE FI D
I GS A D CO CLUSIO S .OF THE REFEREE AS ITS OW .
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ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 5, 1 975 IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 

OF 3 5 0 DOLLARS, PAYABLE BY THE EMPLOYER• 

WCB CASE NO .. 75-992 

MINNIE M. NORGARD, CLAIMANT 
GAL TON AND POPICK, CLAIMANT'S ATTYS• 

PHILIP MONGRAIN, DEFENSE ATTY. 

REQUEST FOR REVIEW BY EMPLOYER 

FEBRUARY 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S 

ORDER WHICH REMANDED TO IT CLAIMANT'S CLAIM TO BE ACCEPTED FOR 

PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, UNTIL CLOSED PUR

SUANT TO ORS 6 5 6 • 2 6 8 • 

CLAIMANT IS 59 YEARS OLD AND HAD BEEN EMPLOYED FOR APPROXI

MATELY THREE YEARS WHEN, ON APRIL 7 1 1969 SHE FELL BACKWARDS ON 

THE CONCRETE FLOOR IN THE LAUNDRY WHERE SHE WORKED 0 

As A RESULT OF THIS INDUSTRIAL INJURY A HERNIORRHAPHY WAS 

PERFORMED ON JULY 25, 1969 0 ON JANUARY 22, 1971, AN EXAMINATION 

BY DR• LEE, REVEALED A DEFINITE HERNIA BULGE AT THE SITE AND ON 

FEBRUARY 1 9, 1971 A SECOND OPERATION WAS PERFORMED. AFTER THE 

FIRST OPERATION THE CLAIM WAS CLOSED ON MAY 6, 1 9 7 0 WITH NO AWARD 

OF PERMANENT PARTIAL DISABILITY - AFTER THE SECOND SURGICAL REPAIR 

A SECOND DETERMINATION ORDER ON JULY 2 9, 1972 WAS ENTERED WHICH 

ALSO GAVE CLAIMANT NO AWARD OF PERMANENT PARTIAL DISABILITY. 

PRJOR TO THE SECOND CLOSURE, CLAIMANT HAD BEEN SEEN BY DR• 

ARMENTROUT WHO REPORTED CLAIMANT HAD A CHRONIC LUMBOSACRAL STRAIN 

IN ADDITION TO THE HERNIA 0 

LUMB0SACRAL STRAIN - DR• 

DR• BOYDEN ALSO FOUND A CHRONIC RECURRENT 

BOYDEN IS CLAIMANT'S TREATING PHYSICIAN. 

AFTER THE SECOND CLAIM CLOSURE CLAIMANT DID NOT RETURN TO 

WORK FOR THE EMPLOYER BUT ENROLLED AT PORTLAND COMMUNITY COLLEGE 

AND RECEIVED HER GED AND THEN ENROLLED IN PACIFIC BUSINESS SCHOOL 

COMPLETING A BUSINESS COURSE IN DECEMBER 1972• AFTER GRADUATION 

CLAIMANT SECURED EMPLOYMENT AS A CLERK WITH A NEW YORK MERCHAN

DISE COMPANY IN APRIL 1973 AND WAS SO EMPLOYED AT THE DATE OF THE 

HEARING. 

IN JANUARY 1974 DR• LANGSTON HOSPITALIZED CLAIMANT WITH SEVERE 

LOW BACK PAIN, DIAGNOSED AS A DEGENERATIVE DISC DISEASE AGGRAVATED 

BY DEPRESSION DUE TO HER HUSBAND'S DEATH ( SHORTLY BEFORE HER HOS

PITALIZATION CLAIMANT HAD AWAKENED WI TH EXTREME BACK PAIN, SHE 

SOUGHT HELP FROM HER HUSBAND AND FOUND HIM LYING DEAD ON THE KIT

CHEN FLOOR)• 

DR. LEE INDICATED THAT CLAIMANT'S CHRONIC BACK COMPLAINT 

AND PAIN HAD EXISTED ~INCE THE ORIGINAL INJURY AND THE HERNIA OPER

ATION• A DENIAL WAS fSSUED ON JANUARY 2 7 1 197 5 BY THE EMPLOYER 

STATING IT FELT THE LOW BACK CONDITION WAS NOT RELATED TO THE 

APRIL 7 1 1 96 9 INJURY. , 

-141 - . 

ORDER
The order of the referee dated September 5, 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 3 5 0 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-992 FEBRUARY 6, 1976

MINNIE M. NORGARD, CLAIMANT
GALTON AND POPICK, CLAIMANT' S ATTYS,
PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The employer seeks review by the board of the referee's
ORDER  HICH REMANDED TO IT CLAIMANT'S CLAIM TO BE ACCEPTED FOR
PAYMENT OF COMPENSATION, AS PROVIDED BY LA , UNTIL CLOSED PUR
SUANT TO ORS 656.268.

Claima t is 59 years old a d had bee employed for approxi

m tely THREE YEARS  HEN, ON APRIL 7 , 1 96 9 SHE FELL BACK ARDS ON
THE CONCRETE FLOOR IN THE LAUNDRY  HERE SHE  ORKED,

As A RESULT OF THIS INDUSTRIAL INJURY A HERNIORRHAPHY  AS
PERFOR ME D ON JULY 2 5 , 196 9 . ON JANUARY 22, 1971 , AN EXAMINATION
BY DR. LEE, REVEALED A DEFINITE HERNIA BULGE AT THE SITE AND ON
FEBRUARY 19, 1971 A SECOND OPERATION  AS PERFORMED. AFTER THE
FIRST OPERATION THE CLAIM  AS CLOSED ON MAY 6 , 1 9 7 0  ITH NO A ARD
OF PERMANENT PARTIAL DISABILITY AFTER THE SECOND SURGICAL REPAIR
A SECOND DETERMINATION ORDER ON JULY 2 9 , 1 9 72  AS ENTERED  HICH
ALSO GAVE CLAIMANT NO A ARD OF PERMANENT PARTIAL DISABILITY.

Prior to th s cond closur , claimant had b  n s  n by dr.
ARMENTROUT  HO REPORTED CLAIMANT HAD A CHRONIC LUMBOSACRAL STRAIN
IN ADDITION to th h rnia, dr. boyd n also found a chronic r curr nt
LUMBOSACRAL STRAIN DR. BOYDEN IS CLAIMANT* S TREATING PHYSICIAN.

After the seco d claim closure claima t did  ot retur to

 ORK FOR THE EMPLOYER BUT ENROLLED AT PORTLAND COMMUNITY COLLEGE
AND RECEIVED HER GED AND THEN ENROLLED IN PACIFIC BUSINESS SCHOOL
COMPLETING A BUSINESS COURSE IN DECEMBER 1 9 72 . AFTER GRADUATION
CLAIMANT SECURED EMPLOYMENT AS A CLERK  ITH A NE YORK MERCHAN
DISE COMPANY IN APRIL 1 9 73 AND  AS SO EMPLOYED AT THE DATE OF THE
HEARING.

In JANUARY 1 9 74 DR. LANGSTON HOSPITALIZED CLAIMANT  ITH SEVERE

LO BACK PAIN, DIAGNOSED AS A DEGENERATIVE DISC DISEASE AGGRAVATED
BY DEPRESSION DUE TO HER HUSBAND'S DEATH (SHORTLY BEFORE HER HOS
PITALIZATION CLAIMANT HAD A AKENED  ITH EXTREME BACK PAIN, SHE
SOUGHT HELP FROM HER HUSBAND AND FOUND HIM LYING DEAD ON THE KIT
CHEN FLOOR) .

Dr. LEE INDICATED THAT CLAIMANT'S CHRONIC BACK COMPLAINT

AND PAIN HAD EXISTED ^INCE THE ORIGINAL INJURY AND THE HERNIA OPER
ATION, A DENIAL  AS ISSUED ON JANUARY 2 7 , 1 97 5 BY THE EMPLOYER
STATING IT FELT THE LO BACK CONDITION  AS NOT RELATED TO THE
APRIL 7 , 1 96 9 INJURY. .
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REFEREE, BASED UPON DR• BOYDEN" S OPINION THAT CLAIMANT" S 

PRESENT CONDITION IS RELATED TO HER 196 9 INJURY AND THAT SUCH CON
DITION HAD APPARENTLY BEEN WITH CLAIMANT IN SOME DEGREE SINCE THE 
ORIGINAL ACCEPTED INDUSTRIAL INJURY, CONCLUDED THAT CLAIMANT HAD 
SUFFERED AN AGGRAVATION OF THE CONDITION WHICH WAS ORIGI_NALLY AC
CEPTED ALTHOUGH NO PARTICULAR INCIDENT PRODUCED ITe THE OPINION 
EXPRESSED BY DR• BOYDEN WAS ALMOST THE SAME AS THAT EXPRE~SED BY 
DR• LANGSTON IN HIS DEPOSITION• HE. REMANDED THE CL.AIM TO THE EM
PLOYER TO BE ACCEPTED AS AN AGGRAVATION OF SAID 1969 INJURY. 

THE BOARD 9 ON DE NOVO REVIEW, FINDS 1 AS DID THE REFEREE, THAT 
SOME SLIGHT DISCREPANCY EXISTS BETWEEN DRe BOYDEN" S OPINION AND 
DRe LANGSTON" S OPINION, HOWEVER, BASICALLY EACH OPINION SUPPORTS 
THE CONCLUSION THAT THERE IS A RELATIONSHIP BETWEEN CLAIMANT'S 
PRESENT CONDITION AND HER 196 9 INDUSTRIAL INJURY• NO MEDICAL EVI
DENCE WAS OFFERED BY THE EMPLOYER TO DISPUTE THIS• THE BOARD 
AFFIRMS THE ORDER OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DA'.'fED AUGUST 2 7 1 1975 IS AFFIRMED• 

CLAIMANT" s COUNSEL IS AWARDED AS A REASONABLE ATTORNEY" s 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER• 

WCB CASE NO. 75-489 FEBRUARY 6, 1976 

SANFORD KOWITT, CLAIMANT 
ALLEN Ge .OWEN, CLAIMANT" S ATTY• 
SOUTHER, SPAULDING, KINSEY, WILLI_AMSON AND SCHWABE, 

DEFENSE ATTYS. 
REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE" S 
ORDER WHICH AWARDED CLAIMANT 80 DEGREES. FOR 2 5 PER CENT .UNSCHED

ULED LOW BACK DISABILITY. 

CLAIMANT IS A 4 8 YEAR OLD ATTORNEY, A SOLE PRACTITIONER, WHO 
SUSTAINED A COMPENSABLE INJURY WHILE M0VI.NG SOME OFFICE MATERIALS 
SOME TIME BETWEEN JANUARY 2 6 AND JANUARY 3 1 • 197 4 • CLAIMANT 
SOUGHT NO TREATMENT UNTIL MARCH 1 2 1 197 4 WHEN HE WAS SEEN BY DR• 
COHEN 1 WHO INITIATED CONSERVATIVE TREATMENT CONSISTING OF MEDI
CATION AND A LUMBAR BRACE• CLAIMANT HAS NEITHER BEEN HOSPITALIZED 

NOR SUBJECTED TO SURGERY0 

CLAIMANT HAS A BACHE'L0R 1 S DEGREE IN LIBERAL ARTS AS WELL AS 
HIS BACHELOR'S DEGREE IN LAW• IN ADDITION TQ PRACTICING LAW FOR 1 1 
YEARS CLAIMANT HAS TAUGHT SCHOO,L 0 OPERATED A RETAIL BUSINESS AND 
WORKED AS A PAROLE OFFICER• 

THE REFEREE FOUND, BASED.UPON CLAIMANT'S EDUCATION, AGE 
AND WORK BACKGROUND, THAT HE WAS PROBABLY MORE ADAPTABLE THAN 
AVERAGE• HIS GPA BOTH AT UNDERGRADUATE AND GRADUATE LEVEL 1 AS 
WELL AS HIS OTHER ACHIEVEMENTS 0 INDICATE CLAIMANT" S INTELLIGENCE 
JS AT LEAST BRIGHT-NORMAL TO SUPERIOR 0 

CLAIMANT CONTENDS THAT BECAUSE OF THE LOW BACK ACHES WHICH 

-t 4 2 -

The referee, based upo dr, boyde s opi io that claima t s

PRESENT CONDITION IS RELATED TO HER 1 96 9 INJURY AND THAT SUCH CON
DITION HAD APPARENTLY BEEN  ITH CLAIMANT IN SOME DEGREE SINCE THE
ORIGINAL ACCEPTED INDUSTRIAL INJURY, CONCLUDED THAT CLAIMANT HAD
SUFFERED AN AGGRAVATION OF THE CONDITION  HICH  AS ORIGINALLY AC
CEPTED ALTHOUGH NO PARTICULAR INCIDENT PRODUCED IT, THE OPINION
EXPRESSED BY DR. BOYDEN  AS ALMOST THE SAME AS THAT EXPRESSED BY
DR, LANGSTON IN HIS DEPOSITION, HE REMANDED THE CLAIM TO THE EM
PLOYER TO BE ACCEPTED AS AN AGGRAVATION OF SAID 1 96 9 INJURY.

The board, o de  ovo review, fi ds, as did the referee, that
SOME SLIGHT DISCREPANCY EXISTS BET EEN DR. BOYDEN* S OPINION AND
DR. LANGSTON* S OPINION, HO EVER, BASICALLY EACH OPINION SUPPORTS
THE CONCLUSION THAT THERE IS A RELATIONSHIP BET EEN CLAIMANT* S
PRESENT CONDITION AND HER 1 96 9 INDUSTRIAL INJURY. NO MEDICAL EVI
DENCE  AS OFFERED BY THE EMPLOYER TO DISPUTE THIS. THE BOARD
AFFIRMS THE ORDER OF THE REFEREE.

ORDER

Th ord r of th r f r  dat d august 27, 1975 is affirm d.

Claimant’s couns l is award d as a r asonabl attorn y’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER.

 CB CASE NO. 75-489 FEBRUARY 6, 1976

SANFORD KO ITT, CLAIMANT
ALLEN G. O EN, CLAIMANT S ATTY.
SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS,

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The employer seeks review by the board of the referee s

ORDER  HICH A ARDED CLAIMANT 80 DEGREES FOR 2 5 PER CENT UNSCHED
ULED LO BACK DISABILITY.

Claima t is a 48 year old attor ey, a sole practitio er, who

SUSTAINED A COMPENSABLE INJURY  HILE MOVING SOME OFFICE MATERIALS
SOME TIME BET EEN JANUARY 26 AND JANUARY 3 1 , 1 974 . CLAIMANT
SOUGHT NO TREATMENT UNTIL MARCH 1 2 , 1 9 74  HEN HE  AS SEEN BY DR.
COHEN,  HO INITIATED CONSERVATIVE TREATMENT CONSISTING OF MEDI
CATION AND A LUMBAR BRACE. CLAIMANT HAS NEITHER BEEN HOSPITALIZED
NOR SUBJECTED TO SURGERY,

Claima t has a bachelor s degree i liberal arts as well as
HIS b chelor s DEGREE in LA . IN ADDITION TO PRACTICING LA FOR I 1
YEARS CLAIMANT HAS TAUGHT SCHOOL, OPERATED A RETAIL BUSINESS AND
 ORKED AS A PAROLE OFFICER.

Th r f r  found, bas d upon claimant’s  ducation, ag 
AND  ORK BACKGROUND, THAT HE  AS PROBABLY MORE ADAPTABLE THAN
AVERAGE. HIS GPA BOTH AT UNDERGRADUATE AND GRADUATE LEVEL, AS
 ELL AS HIS OTHER ACHIEVEMENTS, INDICATE CLAIMANT S INTELLIGENCE
IS AT LEAST BRIGHT -NORMAL TO SUPERIOR.

Claima t co te ds that because of
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THE LO BACK ACHES  HICH
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ARE CONSTANT HE GOES TO WORK LATER AND QUITS SOONER AND LOSES AP
PROXIMATELY TWO HOURS OF _EACH DAV'S WOR~ING TIME AS A RESULT OF 
THIS PAIN 0 THE EMPLOYER CONTENDS .THAT THE INJURY DID NOT AFFECT 
CLAIMANT'S EARNING CAPACITY, OFF'ERING EVIDENCE THAT CLAIMANT'S 
1973-74 INCOME TAX RETURN REFLECTE0 1LESS THAN 1000 DOLLARS DIF'
FERENCE IN GROSS INCOME - HIS 1975 INCOME TO DATE OF THE HEARING 
REVEALED INCREASED EARNINGS• 

THE REFEREE, RELYING UPON FORD V 0 SAIF ( UNDERSCORED) t •7 OR 
APP 549_ 1 CONCLUDED THAT ALTHOUGH EARNINGS WERE RELEVANT, A WORK
MAN COULD NOT BE DEPRIVED OF AN AWARD MERELY BECAUSE HIS EARNI_NGS 
SUBSEQUENT .TO THE INJURY WERE GREATER THAN HIS EARNINGS PRIOR TO 
THE INJURY BECAUSE EARNINGS WERE NOT NECESSARILY DETERMINATIVE OF 
THE EARNING CAPACITY• 

THE REFEREE CONCLUDED THAT BECAUSE CLAIMANT WAS UNABLE TO 
PARTICIPATE IN HIS CHOSEN PROFESSION ON A FULL TIME BASIS SINCE HIS 
INJURY, BECAUSE OF DISCOMFORT RESULTING THEREFROM, HE HAD SUF
FERED A LOSS OF EARNING CAPACITY0 HE FURTHER CONCLUDED THAT BE
CAUSE CLAIMANT WAS A SOLE PRACTITIONER AND NORMALLY WOULD HAVE 
DONE SOME WORK AT HOME EVENINGS AND OVER THE WEEKENDS WHICH HE 
IS NO LONGER ABLE TO DO CLAIMANT HAS SUFFERED A SUBSTANTIAL LOSS 
OF· RESERVE 0 

THE BOARD, ON DE NOVO.REVIEW, AGREES THAT CLAIMANT HAS SUF
'FERED SOME LOSS OF HIS EARNING CAPACITY BUT CERTAINLY NOT TO THE 
'EXTENT THAT HE IS ENTITLED TO AN AWARD OF EQUAL TO 2 5 PER CENT OF 
THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED DISABILITY• 

THE FACT THAT CLAIMANT IS A SOLE PRACTITIONER IN THE FIELD 
OF LAW ALLOWS CLAIMANT TO SET HIS OWN HOURS AT THE OFFICE - IF HE 
CHOSE TO COME IN LATER THAN USUAL A'No LEAVE EARLIER THAN USUAL, 
THIS IS NOT 1 BY ITSELF, EVIDENCE OF ANY COMPENSABLE DISABILITY. 

THE BOARD CONCLUDES THAT THE EVIDENCE DOES NOT SUPPORT A 
FINDING THAT CLAIMANT IS, AS A RESULT OF HIS INDUSTRIAL INJURY, 
PRECLUDED FROM RETURNING TO ONE-FOLJRTH OF THE LABOR MARKET WHICH 
WAS AVAILABLE TO HIM PRIOR TO THE ~NDUSTRIAL INJURY0 CLAIMANT 
WOULD BE ADEQUATELY COMPENSATED BY AN AWARD OF 3 2 DEGRftES FOR 
1 0 PER CENT UNSCHEDULED DISABILITY, 

ORDER 

THE ORDER.OF THE REFEREE DATED AUGUST 15 1 1975 IS MODIFIED 
AND THE AWARD OF 80 DEGREES CF A MAXIMUM OF 320 DEGREES FOR UN
SCHEDULED LOW BACK DISABILITY IS REDUCED TO 32 DEGREES OF A MAXI
MUM OF 320 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY, IN ALL 
OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED 0 

· WCB CASE NO. 75-991 

RAYMOND LEDFORD, CLAIMANT 
EVOHL F 0 MALAGON, CLAIMANT'S ATTY• 
DEPT0 OF JUSTICE,. DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 6, 1976 

REVIEW BY BOARD MEMBERS WILSON AND MOORE 0 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE' s ORDER 
WHICH REMANDED CLAIMANT'S CL.AIM FOR HIS BACK CONDITION TO THE 
STATE ACCIDENT INSURANCE FUND TO BE ACCEPTED FOR PAY ME NT OF 

_, 4 3-

ARE CONSTANT HE GOES TO  ORK LATER AND QUITS SOONER AND LOSES AP
PROXIMATELY T O HOURS OF EACH DAY1 S  ORKING TIME AS A RESULT OF
THIS PAIN. THE EMPLOYER CONTENDS THAT THE INJURY DID NOT AFFECT
CLAIMANT* S EARNING CAPACITY, OFFERING EVIDENCE THAT CLAIMANT'S
1 9 73 -74 INCOME TAX RETURN REFLECTED'LESS THAN 1 0 0 0 DOLLARS DIF
FERENCE IN GROSS INCOME HIS 1 97 5 INCOME TO DATE OF THE HEARING
REVEALED INCREASED EARNINGS.

Th REFEREE, RELYING UPON FORD V. SAIF (UNDERSCORED) , 7 OR
APP 54 9 , CONCLUDED THAT ALTHOUGH EARNINGS  ERE RELEVANT, A  ORK
MAN COULD NOT BE DEPRIVED OF AN A ARD MERELY BECAUSE HIS EARNINGS
SUBSEQUENT TO THE INJURY  ERE GREATER THAN HIS EARNINGS PRIOR TO
THE INJURY BECAUSE EARNINGS  ERE NOT NECESSARILY DETERMINATIVE OF
THE EARNING CAPACITY.

Th REFEREE CONCLUDED THAT BECAUSE CLAIMANT  AS UNABLE TO
PARTICIPATE IN HIS CHOSEN PROFESSION ON A FULL TIME BASIS SINCE HIS
INJURY, BECAUSE OF DISCOMFORT RESULTING THEREFROM, HE HAD SUF
FERED A LOSS OF EARNING CAPACITY, HE FURTHER CONCLUDED THAT BE
CAUSE CLAIMANT  AS A SOLE PRACTITIONER AND NORMALLY  OULD HAVE
DONE SOME  ORK AT HOME EVENINGS AND OVER THE  EEKENDS  HICH HE
IS NO LONGER ABLE TO DO CLAIMANT HAS SUFFERED A SUBSTANTIAL LOSS
OF RESERVE.

Th BOARD, ON DE NOVO.REVIE , AGREES THAT CLAIMANT HAS SUF
FERED SOME LOSS OF HIS EARNING CAPACITY BUT CERTAINLY NOT TO THE
EXTENT THAT HE IS ENTITLED TO AN A ARD OF EQUAL TO 2 5 PER CENT OF
THE MAXIMUM ALLO ABLE BY STATUTE FOR UNSCHEDULED DISABILITY.

The fact that claima t is a sole practitio er i the field

OF LA ALLO S CLAIMANT TO SET HIS O N HOURS AT THE OFFICE IF HE
CHOSE TO COME IN LATER THAN USUAL AND LEAVE EARLIER THAN USUAL,
THIS IS NOT, BY ITSELF, EVIDENCE OF ANY COMPENSABLE DISABILITY.

The board co cludes that the evide ce does  ot support a

FINDING THAT CLAIMANT IS, AS A RESULT OF HIS INDUSTRIAL INJURY,
PRECLUDED FROM RETURNING TO ONE FOURTH OF THE LABOR MARKET  HICH
 AS AVAILABLE TO HIM PRIOR TO THE INDUSTRIAL INJURY. CLAIMANT
 OULD BE ADEQUATELY COMPENSATED BY AN A ARD OF 3 2 DEGREES FOR
1 0 PER CENT UNSCHEDULED DISABILITY.

ORDER
Th ord r'of th r f r  dat d august 15, 1975 is modifi d

and THE A ARD OF 80 DEGREES OF a MAXIMUM OF 32 0 DEGREES FOR UN
SCHEDULED LO BACK DISABILITY IS REDUCED TO 32 DEGREES OF A MAXI
MUM OF 320 DEGREES FOR UNSCHEDULED LO BACK DISABILITY. IN ALL
OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED.

WCB CASE NO. 75-991 FEBRUARY 6, 1976

RAYMOND LEDFORD, CLAIMANT
EVOHL F. MALAGON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

R vi w by board m mb rs wilson and moor .

Th claimant r qu sts board r vi w of th r f r  's ord r
 HICH REMANDED CLAIMANT'S CLAIM FOR HIS BACK CONDITION TO THE
STATE ACCIDENT INSURANCE FUND TO BE ACCEPTED FOR PAYMENT OF
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AS PROVIDED BY LAW, UNTIL CLOSURE PURSUANT TO ORS 
6 5 6 • 2 6 8 - ALSO OF HIS ORDER ON RECONSIDERATION WHERE IN THE REFEREE 
REFUSED TO ADMIT THE REPORT OF DR• CARTER BASED UPON A PSYCHIATRIC 
EVALUATION MADE ON MAY 19 11 1975 OF THE CLAIMANT. 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON NOVEMBER I 9 1 1_9 6 8 
TO HIS RIGHT LEG WHICH RESULTED IN BOTH BELOW-THE-KNEE AND ABOVE
THE-KNEE AMPUTATIONS• CLAIMANT WAS FITTED WITH A RIGHT ABOVE-THE
KNEE PROSTHESIS, LEARNED TO WALK ON IT WITHOUT ANY SPECIAL TRAIN
ING AND, BY FEBRUARY 18 1 196 9, WAS WALKING WITHOUT THE AID OF A 
CRUTCH OR CANE• 

AFTER CLAIMANT WAS DISCHARGED FROM THE HOSPITAL HE COMPLAINED 
OF INCREASING BACK PAIN RELATED TO ACTIVITY AND ORIGINATING AT THE 
TIME OF HIS INITIAL _HOSPITALIZATION• THIS PAIN WAS PRIMARILY IN THE 
LOW BACK AND RADIATED INTO THE END OF THE AMPUTATION STUMP• DR• 
STEELE DIAGNOSED CHRONIC LOW BACK STRAIN WHICH WAS CAUSED IN PART 
BY THE CLAIMANT'S POOR GAIT. CLAIMANT WAS SENT TO A PHYSICAL THERA
PIST FOR GAIT TRAINING BUT CONTINUED TO HAVE PROBLEMS WITH THE ARTI
FICIAL LIMB AND A NEW ONE WAS RECOMMENDED IN DECEMBER 1973• 

0N MAY 2 9 1 1 975 CLAIMANT SAW DR• STEELE, STATING HIS AMPU
TATION STUMP AND PROSTHESIS HAD BEEN.STABLE AND THERE HAD BEEN NO 
RECENT CHANGE SINCE 1970 BUT.HE WAS STILL HAVING TROUBLE WITH IT 0 

AT THAT TIME HE WAS WEARING THE OLD PROSTHESIS BECAUSE THE NEW ONE 
WAS BEING REPAIRED• CLAIMANT'S MAJOR PROBLEM APPEARED TO BE BACK 
PAIN AND DR• STEELE NOTED THAT THERE HAD BEEN NO PREVIOUS MENTION 
OF BACK PAIN OR INJURY UNTIL FEBRUARY 197 3 AND l'N THE LAST EXAMINATION 
THERE WAS NO DIFFERENCE IN THE SYMPTOMS THAN IN THE FEBRUARY 1973 
EXAMINATION• DR• STEELE FELT THAT THE BACK PAIN WAS AGGRAVATED 
BY CLAIMANT'S POOR GAIT AND HIS ARTIFICIAL LIMB BOTH OF WHICH RE
SULTED FROM THE INDUSTRIAL INJURY. 

PRIOR TO THE INJURY CLAIMANT HAD WORKED FOR THE EMPLOYER 
FOR APPROXIMATELY TWO AND A HALF YEARS 0 HE HAS NOT WORKED SINCE 
THAT DATE• HE IS PRESENTLY SEEING DR• CARTER FOR PSYCHIATRIC 
TREATMENT. DRe CARTER FEELS THAT CLAIMANT'S CONDITION HAS AG
GRAVATED• 

CLAIMANT'S CLAIM FOR AGGRAVATION REQUESTS REOPENING FOR 
PSYCHIATRIC TREATMENT AS WELL AS FOR TREATMENT OF THE BACK CON
DITION• 

THE REFEREE FOUND THAT THE MEDICAL EVIDENCE INDICATED CLAIM
ANT HAD TOLD DR 0 STEELE IN 197 3 THAT HE HAD SUFFERED BACK PAIN WHEN 
HE WAS HOSPITALIZED AND THAT DR 0 STEELE'S OPINION WAS THAT AT LEAST 
PART OF THE BACK PAIN WAS DUE TO CLAIMANT'S POOR GAIT RESULTING FROM 
WALKING ON HIS ARTIFICIAL LIMB• THE REFEREE CONCLUDED THAT CLAIM
ANT HAD SUFFERED AN AGGRAVATION RESULTING FROM HIS INDUSTRIAL INJURY 
AS IT RELATED TO HIS BACK CONDITION 0 

WITH RESPECT TO CLAIMANT'S PSYCHIATRIC CONDITION, THE REFEREE 
FOUND THAT IN DR• CARTER'S ·OPINION THERE WERE REASONABLE GROUNDS 
FOR THE CLAIM THAT suc'H DISABILITY HAD WORSENED OR DETERIORAT·ED 
SUBSEQUENT TO THE LAST AWARD OR ARRANGEMENT OF COMPENSATION AND 
WAS SUFFICIENT TO ESTABLISH JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 3 
BUT THAT THE EVIDENCE AS A WHOLE DID NOT SHOW A WORSENING OF CLAIM
ANT'S PSYCHIATRIC CONDITION 0 

0N AUGUST 2 1, 197 5 THE REFEREE ENTERED HIS OPINION AND ORDER 
ON 'AUGUST 2 7 1 197 5 CLAIMANT FILED A REQUEST FOR RECONS IDERATION 1 
ATTACHING THERETO A REPORT OF DR• CARTER, DATED AUGUST 8, 1975 1 

WHICH WAS BASED ON A PSYCHIATRIC EXAMINATION MADE OF _CLAIMANT ON 
MAY 1 9 1 1 9 7 5 • 

-144 -

COMPENSATION, AS PROVIDED BY LA , UNTIL CLOSURE PURSUANT TO ORS
6 56.2 6 8 ALSO OF HIS ORDER ON RECONSIDERATION  HEREIN THE REFEREE
REFUSED TO ADMIT THE REPORT OF DR. CARTER BASED UPON A PSYCHIATRIC
EVALUATION MADE ON MAY 1 9 . 1 9 75 OF THE CLAIMANT.I

Cl im nt suffered  compens ble injury on November 19, i 968
TO HIS RIGHT LEG  HICH RESULTED IN BOTH BELO -THE KNEE AND ABOVE-
THE-KNEE AMPUTATIONS. CLAIMANT  AS FITTED  ITH A RIGHT ABOVE-THE-
KNEE PROSTHESIS, LEARNED TO  ALK ON IT  ITHOUT ANY SPECIAL TRAIN
ING AND, BY FEBRUARY 1 8 , 1 96 9 ,  AS  ALKING  ITHOUT THE AID OF A
CRUTCH OR CANE.

After claima t was discharged from the hospital he complai ed

OF INCREASING BACK PAIN RELATED TO ACTIVITY AND ORIGINATING AT THE
TIME OF HIS INITIAL HOSPITALIZATION. THIS PAIN  AS PRIMARILY IN THE
LO BACK AND RADIATED INTO THE END OF THE AMPUTATION STUMP. DR.
STEELE DIAGNOSED CHRONIC LO BACK STRAIN  HICH  AS CAUSED IN PART
BY THE CLAIMANT'S POOR GAIT. CLAIMANT  AS SENT TO A PHYSICAL THERA
PIST FOR GAIT TRAINING BUT CONTINUED TO HAVE PROBLEMS  ITH THE ARTI
FICIAL LIMB AND A NE ONE  AS RECOMMENDED IN DECEMBER 1 973 .

On MAY 2 9 , 1 975 CLAIMANT SA DR. STEELE, STATING HIS AMPU
TATION STUMP AND PROSTHESIS HAD BEEN STABLE AND THERE HAD BEEN NO
RECENT CHANGE SINCE 1 9 7 0 BUT HE  AS STILL HAVING TROUBLE  ITH IT.
AT THAT TIME HE  AS  EARING THE OLD PROSTHESIS BECAUSE THE NE ONE
 AS BEING REPAIRED. CLAIMANT'S MAJOR PROBLEM APPEARED TO BE BACK
PAIN AND DR. STEELE NOTED THAT THERE HAD BEEN NO PREVIOUS MENTION
OF BACK PAIN OR INJURY UNTIL FEBRUARY 1 9 73 AND IN THE LAST EXAMINATION
THERE  AS NO DIFFERENCE IN THE SYMPTOMS THAN IN THE FEBRUARY 1973
EXAMINATION. DR, STEELE FELT THAT THE BACK PAIN  AS AGGRAVATED
BY CLAIMANT'S POOR GAIT AND HIS ARTIFICIAL LIMB BOTH OF  HICH RE
SULTED FROM THE INDUSTRIAL INJURY.

Prior to the i jury claima t had worked for the employer

FOR APPROXIMATELY T O AND A HALF YEARS. HE HAS NOT  ORKED SINCE
THAT DATE. HE IS PRESENTLY SEEING DR. CARTER FOR PSYCHIATRIC
TREATMENT. DR. CARTER FEELS THAT CLAIMANT S CONDITION HAS AG
GRAVATED,

Claima t’s claim for aggravatio requests reope i g for

PSYCHIATRIC TREATMENT AS  ELL AS FOR TREATMENT OF THE BACK CON
DITION.

The referee fou d that the medical evide ce i dicated claim

 nt HAD TOLD DR. STEELE IN 1 973 THAT HE HAD SUFFERED BACK PAIN  HEN
HE  AS HOSPITALIZED AND THAT DR. STEELE S OPINION  AS THAT AT LEAST
PART OF THE BACK PAIN  AS DUE TO CLAIMANT'S POOR GAIT RESULTING FROM
 ALKING ON HIS ARTIFICIAL LIMB. THE REFEREE CONCLUDED THAT CLAIM
ANT HAD SUFFERED AN AGGRAVATION RESULTING FROM HIS INDUSTRIAL INJURY
AS IT RELATED TO HIS BACK CONDITION.

With respect to claima t’s psychiatric co ditio , the referee

FOUND THAT IN DR. CARTER'S OPINION THERE  ERE REASONABLE GROUNDS
FOR THE CLAIM THAT SUCH DISABILITY HAD  ORSENED OR DETERIORATED
SUBSEQUENT TO THE LAST A ARD OR ARRANGEMENT OF COMPENSATION AND
 AS SUFFICIENT TO ESTABLISH JURISDICTION PURSUANT TO ORS 6 56.2 73
BUT THAT THE EVIDENCE AS A  HOLE DID NOT SHO A  ORSENING OF CLAIM
ANT* S PSYCHIATRIC CONDITION.

On AUGUST 2 1 , 1 9 7 5 THE REFEREE ENTERED HIS OPINION AND ORDER
ON AUGUST 2 7 , 1 975 CLAIMANT FILED A REQUEST FOR RECONSIDERATION,
ATTACHING THERETO A REPORT OF DR. CARTER, DATED AUGUST 8 , 1 9 75 ,
 HICH  AS BASED ON A PSYCHIATRIC EXAMINATION MADE OF CLAIMANT ON
MAY 19,1975.
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THE REFEREE FOUND THAT THE REPORT OF DR• CARTER WAS MADE AT 
THE CLAIMANT• S REQUEST AND_ THAT THE EVALUATION WAS. DONE. PRIOR TO THE 
ENTRY OF HIS OPINION AND ORDER AND THAT THE EVIDENC!,: WAS NOT NEW EVI

DENCE BUT WAS OBTAINABLE WITH REASONABLE DILIGENCE AT THE TIME OF ·THE 
FIRST HEARING. THE REFEREE CON~LUDED THAT THE REPORT OF DR. CARTER 
COULD !WOT BE CONSIDERED AS NEW MATERIAL EVIDENCE AND A BASIS FOR RECON

SIDERATION -,t-,E,., ... :r.1:i.E;,R,~fORE, DENIED THE RE~HE,~;.r: _T_C? R_ECONSIDER. 

THE BOARD 0 O_N DE NOVO REVIEW 0 AFFIR,MS THE FINDINGS .AND CONCLU
SIONS OF THE REFEREE IN HIS ORDER DATED AUGUST 2 1 0 197 5 • 

THE BOARD FINDS TH.AT ALTHOUGH THE REPORT FROM DRe CARTER 0 
DATED AUGUST 8 i I 9 7 5 0 WOULD BE ADEQUATE TO SUPPORT A FINDING 'oF A 
WORSENING'OF CLAIMANT'S PSYCHIATRIC CONDITION WHICH WOULD JUSTIFY 
REMANDING HIS CLAIM FOR ACCEPTANCE OF THE PSYC,HIATRIC CONDITION• UN
FORTUNATELY THE CLAIMANT HAS FAILED TO SHOW THAT THIS REPORT REPRE
SENTS NEW EVIDENCE WHICH WAS NOT AVAILABLE NOR COULD HAVE BEEN MADE 
AVAILABLE AT T,!-fE TIME OF THE. HEARING BY THE EXERCISE OF DUE DILIGENCE 

ON THE f".ART OF CLAIMANT• 

THE;: REFEREE CORRECTLY DENIED THE REQUEST TO RECONSIDER HOW-
EVER0 THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED, UNDER THE PRO
VISIONS OF ORS 6 5 6 • 2 4 5 1 _TO SUCH PSYCHIATRIC CARE AND TREATMENT AS 
DRe CARTER MAY RECOMMEND• 

ORDER 

THE ORDER OF THE REFEREE I DATED AUGUST 2 I , I 9 7 5 0 AND THE ORDER 
ON RECONSIDERATION 0 DATED SEPTEMBER 5 1 I 9 7 5 0 ARE AFFIRMED• 

WCB CASE NO. 75-2103 

DOREEN V. STINER, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT• S ATTYSe 
JONES 0 LANG 0 KLEIN 0 WOLF AND SMITH 0 

DEFENSE ATTYS. 
REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 6, 1976 

REV IEWEO BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AWARDED CLAIMANT 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED LOW 
BACK DISABILITY. 

CLAIMANT IS A 3 5 YEAR OLD REGISTERED NURSE WITH A HIGH SCHOOL 
EDUCATION• ON MAY 1 4 0 1 974 SHE SUSTAINED A COMPENSABLE LOW BACK 
DISABI.LITY FOR WHICH SHE RECEIVED AN AWARD OF 6 4 DEGREES FOR 2 O PER 
CENT UNSCHEDULED LOW BACK DISABILITY BY" A DETERMINATION ORDER MAILED 
APRIL 2 5 1 1 9 7 5 • 

(N 197 1 CLAIMANT HAD SUSTAINED A NON-OCCUPATIONAL LOW BACK IN
JURY AND A LEFT SIDED LAMINECTOMY AND OISKECTOMY WAS PERFORMED AT 
THE L4 -5 AND L5 -SI LEVELS ON JULY• I 9 71 •, REPEAT SURGERY WAS DONE IN 
FEBRUARY 1 972 AT THE SAME LEVELS TO REMOVE ADHESIONS AND SCAR TISSUE 
AND AGAIN REMOVED THE DISC• 

IN SEPTEMBER 1 972 CLAiMANT WAS Hl~ED BY TH.E EMPLOYER AS A REGIS
TERED NURSE AND WITHI .. N A SHORT PERIOD OF TIME WAS PROMOTED TO NURSING 
SUPERVISOR 0 WORKING THE GRAVEYARD SHIFT. WHILE SO EMPLOYED, CLAIMANT· 
REINJUREO HER LOW BAc;K ASSISTING A PATIENT 0 CONSERVATIVE C.ARE PRODUCED 
LITTLE IMPROVEMENT ANO 0 ON AUGUST 5 0 1974, A DECOMPRESSIVE LAMINECTOMY 
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Th r f r  found that th r port of dr. cart r was mad at
THE CLAIMANT'S REQUEST AND THAT THE EVALUATION  AS. DONE PR I OR TO THE
ENTRY OF HIS OPINION AND ORDER AND THAT THE EVIDENCE  AS NOT NE EVI
DENCE BUT  AS OBTAINABLE  ITH REASONABLE DILIGENCE AT THE TIME OF THE
FIRST HEARING. THE REFEREE CONCLUDED THAT THE REPORT OF DR. CARTER
COULD NOT BE CONSIDERED AS NE MATERIAL EVIDENCE AND A BASIS FOR RECON
SIDERATION HE , THEREFORE , DENIED THE REQUEST TO RECONSIDER.

The board, o de  ovo review, affirms the fi di gs a d CONCLU
SIONS OF THE REFEREE IN HIS ORDER DATED AUGUST 21 , 1975.

The board fi ds that although the report from dr. carter,
DATED AUGUST 8 , 1 97 5 ,  OULD BE ADEQUATE TO SUPPORT A FINDING OF A
 ORSENING OF CLAIMANT'S PSYCHIATRIC CONDITION  HICH  OULD JUSTIFY
rema di g his claim for accepta ce of the psychiatric co ditio , u 
fortun tely THE CLAIMANT HAS FAILED TO SHO THAT THIS REPORT REPRE
SENTS NE EVIDENCE  HICH  AS NOT AVAILABLE NOR COULD HAVE BEEN MADE
AVAILABLE AT THE TIME OF THE HEARING BY THE EXERCISE OF DUE DILIGENCE
ON THE PART OF CLAIMANT.

The referee correctly de ied the request to reco sider HOW
EVER, THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED, UNDER THE PRO
VISIONS OF ORS 6 5 6 . 2 4 5 , TO SUCH PSYCHIATRIC CARE AND TREATMENT AS
DR. CARTER MAY RECOMMEND,

ORDER
Th ord r of th r f r  , dat d august 21, 1975, and th ord r

ON RECONSIDERATION, DATED SEPTEMBER 5 , 1 9 7 5 , ARE AFFIRMED.

WCB CASE NO. 75-2103 FEBRUARY 6, 1976

DOREEN V. STINER, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT' S ATTYS.

JONES, LANG, KLEIN,  OLF AND SMITH,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests review by the board of the referee's order

 HICH A ARDED CLAIMANT 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED LO 
BACK DISABILITY.

Claima t is a 35 year old registered  urse with a high school

EDUCATION. ON MAY 1 4 , 1 974 SHE SUSTAINED A COMPENSABLE LO BACK
DISABILITY FOR  HICH SHE RECEIVED AN A ARD OF 64 DEGREES FOR 20 PER
CENT UNSCHEDULED LO BACK DISABILITY BY A DETERMINATION ORDER MAILED
APRIL 25, 1975,

In 197 1 CLAIMANT HAD SUSTAINED A NON-OCCU PAT IONAL LO BACK IN
JURY AND A LEFT SIDED LAMINECTOMY AND DISKECTOMY  AS PERFORMED AT
THE L4 5 AND L5-S1 LEVELS ON JULY, 197 1., REPEAT SURGERY  AS DONE IN
FEBRUARY 1 972 AT THE SAME LEVELS TO REMOVE ADHESIONS AND SCAR TISSUE
AND AGAIN REMOVED THE DISC.

In SEPTEMBER 1 97 2 CLAiMANT  AS HIRED BY THE EMPLOYER AS A REGIS
TERED NURSE AND  ITHIN A SHORT PERIOD OF TIME  AS PROMOTED TO NURSING
SUPERVISOR,  ORKING THE GRAVEYARD SHIFT.  HILE SO EMPLOYED, CLAIMANT
REINJURED HER LO BACK ASSISTING A PATIENT. CONSERVATIVE CARE PRODUCED
LITTLE IMPROVEMENT AND, ON AUGUST 5 , 1 9 7 4 , A DECOMPRESSIVE LAMINECTOMY
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AGAIN PERFORMED AT THE L4 -5 AND LS -Sl LEVELS 0 NO DISC PROBLEMS 

WERE NOTED BUT THE NERVE ROOT IMPINGE ME NT BY PE RI DURAL AND PERINE URAL 

FIBROSIS WAS SURGICALLY REPAIRED. 

THE REFEREE FOUND THAT PRIOR TO THE COMPENSABLE INJURY• ALTHOUGH 

CLAIMANT WAS SUBJECT TO LIMITATIONS IN HER VOCATIONAL, AVOCATIONAL AND 

DOMESTIC ACTIVITIES, NEVERTHELESS, SHE WAS ABLE TO ASSIST PATIENTS 

AND WAS ABLE TO PERFORM ALL OF THE DUTIES REQUIRED BY HER POSIT ION ON 

A FIVE DAY A WEEK BASIS• THE REFEREE FOUND THAT SINCE THE INDUSTRIAL 

INJURY, SHE IS ONLY ABLE TO WORK FOUR DAYS A WEEK, SHE 15 NO LONGER 

ABLE TO ASSIST IN EMERGENCY ROOM SURGERY FOR MORE THAN 3 0 MINUTES, 

CANNOT ASSIST PATIENTS BEING MOVED FROM AN AMBULANCE STRETCHER TO 

A GURNEY, OR FROM A GURNEY TO THE OPERATING TABLE. CLAIMANT'S DUTIES 

ARE NOW STRICTLY SUPERVISORY AND SHE STILL HAS EXACERBATION OF HER 

SYMPTOMS PERIODICALLY• 

THE RE FE REE, NOTING THAT UNSCHEDULED DI SAS I LITY IS EVALUATED 

BY DETERMINING THE EFFECT OF THE INJURY ON THE INJURED WORKER'S EARN

ING CAPACITY WITH DUE CONSIDERATION TO THE AGE, EDUCATION, INTELLI

GENCE AND ADAPT AB I LI TY UPON WH !CH THE CON SEQUENCE OF THE INJURY MAY 

HAVE BEEN SUPERIMPOSED, FOUND THAT CLAIMANT HAD SUBSTANTIAL DISA

BILITY BUT THAT PART OF HER DISABILITY STEMMED FROM THE 1971 INJURY 
AND THE RESULTING SURGERIES. 

THE REFEREE CONCLUDED THAT AS A RESULT OF HER 1 974 INJURY, 

CLAIMANT WAS ENTITLED TO AN AWARD OF 3 0 PER CENT FOR HER UNSCHED

ULED LOW BACK DISABILITY TO ADEQUATELY COMPENSATE HER FOR THE LOSS 

OF EARN ING CAPACITY RESULT I NG FROM THAT INJURY• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 1 5, 1975 IS AFFIRMED. 

WCB CASE NO. 74-3398 

JERRY L. PRATER, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH APPROVED THE STATE AC<:IDENT INSURANCE FUND'S DENIAL OF CLAIM

ANT'S CLAIM FOR AGGRAVATION. 

CLAIMANT SUFFERED A COMPENSABLE LOW BACK INJURY ON MARCH t 6 1 

197 3 1 THE CLAIM WAS CLOSED BY DETERMINATION a°RDER MAILED MAY 3 0 1 

t 973 WITH NO AWARD FOR PERMANENT PARTIAL DISABILITY. 

fN JULY t 9 7 5 1 DR 0 KEIZER, AFTER EXAMINING CLAIMANT, CONSIDERED 
CLAIMANT 7 S CONDITION HAD WORSENED AND REQUESTED THE CLAIM BE REOPENED 0 

THIS REQUEST WAS TREATED AS A CLAIM FOR AGGRAVATION AND DENIED BY THE 
FUND 0 

THE REFEREE FOUND THAT THE MEDICAL EVIDENCE INDICATED CLAIMANT 7 S 
CONDITION HAD WORSENED SINCE THE LAST AWARD OR ARRANGEMENT OF COMPEN
SATION - HOWEVER, THE WORSENING WAS NOT- RELATED TO NOR DID IT RESULT 

FROM THE INDUSTRIAL INJURY OF MARCH 1 6 0 197 3 • 

-t 46 -

 AS AGAIN PERFORMED AT THE I_4 -5 AND L5-S1 LEVELS, NO DISC PROBLEMS
 ERE NOTED BUT THE NERVE ROOT IMPINGEMENT BY PERIDURAL AND PERINEURAL
FIBROSIS  AS SURGICALLY REPAIRED.

The referee fou d that prior to the compe sable i jury, although

CLAIMANT  AS SUBJECT TO LIMITATIONS IN HER VOCATIONAL, AVOCAT IONAL AND
DOMESTIC ACTIVITIES, NEVERTHELESS, SHE  AS ABLE TO ASSIST PATIENTS
AND  AS ABLE TO PERFORM ALL OF THE DUTIES REQUIRED BY HER POSITION ON
A FIVE DAY A  EEK BASIS. THE REFEREE FOUND THAT SINCE THE INDUSTRIAL
INJURY, SHE IS ONLY AbLe TO  ORK FOUR DAYS A  EEK, SHE IS NO LONGER
ABLE TO ASSIST IN EMERGENCY ROOM SURGERY FOR MORE THAN 3 0 MINUTES,
CANNOT ASSIST PATIENTS BEING MOVED FROM AN AMBULANCE STRETCHER TO
A GURNEY, OR FROM A GURNEY TO THE OPERATING TABLE. CLAIMANT1 S DUTIES
ARE NO STRICTLY SUPERVISORY AND SHE STILL HAS EXACERBATION OF HER
SYMPTOMS PERIODICALLY.

The REFEREE, NOTING THAT UNSCHEDULED DISABILITY IS EVALUATED
BY DETERMINING THE EFFECT OF THE INJURY ON THE INJURED  ORKER* S EARN
ING CAPACITY  ITH DUE CONSIDERATION TO THE AGE, EDUCATION, INTELLI
GENCE AND ADAPTABILITY UPON  HICH THE CONSEQUENCE OF THE INJURY MAY
HAVE BEEN SUPERIMPOSED, FOUND THAT CLAIMANT HAD SUBSTANTIAL DISA
BILITY BUT THAT PART OF HER DISABILITY STEMMED FROM THE 197 1 INJURY
AND THE RESULTING SURGERIES.

Th r f r  conclud d that as a r sult of h r 1974 injury,
CLAIMANT  AS ENTITLED TO AN A ARD OF 3 0 PER CENT FOR HER UNSCHED
ULED LO BACK DISABILITY TO ADEQUATELY COMPENSATE HER FOR THE LOSS
OF EARNING CAPACITY RESULTING FROM THAT INJURY.

Th board, on d novo r vi w, affirms and adopts th findings
AND CONCLUSIONS OF THE REFEREE.

ORDER
Th ord r of th r f r  dat d S pt mb r is, 1975 is affirm d.

WCB CASE NO. 74-3398 FEBRUARY 6, 1976

JERRY L. PRATER, CLAIMANT
POZZl,  ILSON AND ATCHISON,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

R vi w d by board m mb rs wilson and moor .

Claimant s  ks r vi w by th board of th r f r  ’s ord r
 HICH APPROVED THE STATE ACCIDENT INSURANCE FUND S DENIAL OF CLAIM
ANT S CLAIM FOR AGGRAVATION.

Claima t suffered a compe sable low back i jury o march 16,
1 9 7 3 , THE CLAIM  AS CLOSED BY DETERMINATION ORDER MAILED MAY 3 0 ,
1 9 7 3  ITH NO A ARD FOR PERMANENT PARTIAL DISABILITY.

In JULY 1 9 7 5 , DR, KEIZER, AFTER EXAMINING CLAIMANT, CONSIDERED
CLAIMANT S CONDITION HAD  ORSENED AND REQUESTED THE CLAIM BE REOPENED.
THIS REQUEST  AS TREATED AS A CLAIM FOR AGGRAVATION AND DENIED BY THE
FUND.

The REFEREE FOUND th t the medic l evidence indic ted cl im nt s

CONDITION HAD  ORSENED SINCE THE LAST A ARD OR ARRANGEMENT OF COMPEN
SATION HO EVER, THE  ORSENING  AS NOT RELATED TO NOR DID IT RESULT
FROM THE INDUSTRIAL INJURY OF MARCH 1 6 , 1 9 73 .
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SUFFERED TWO ?FF-THE-JOB INJURIES, ONE IN MAY OR JUNE, 

1•974 AND ANOTHER A.MONTH .LATER-:-, BOTH INJURIES WERE TO HIS LOW BACK 

AREAe THE REFEREE FOUND THAT THE TWO· OFF-THE-JOB INCIDENTS WERE OF 
A TYPE FROM WHICH TRAUMATIC .EFFECTS COULD _REASONABLY BE ANTIC.I PATED 

WHETHER OR NOT CLAIMANT HAD HAD A PRIOR I_N_JURY.- HE FURTHER FOUND 
THAT EACH INCIDENT, PROVIDED IT HAD OCCURRED ON-THE-JOB, WAS ACTUALLY 
SUFFICIENT TO CONSTITUTE A NEW INJURY UNDER THE WORKMEN'S COMPENSATION 

LAW• 

THE REFEREE CONCLUDED THAT, ALTHOUGH CLAIMANT' s CONDITION HAD 
WORSENED SINCE THE INDUSTRIAL INJURY, THE SIGNIFICANT EVENTS WHICH 

MATERIALLY CONTRIBUTED TO HIS PRESENT CONDITION WERE THE TWO SUBSE
QUENT OFF-THE-JOB INCIDENTS WHICH WERE 'INJURIES' AS CONTEMPLATED 

BY THE WORKMEN'S COMPENSATION LAW AND THEIR INTERVENTION BROKE THE 
CAUSAL RELATIONSHIP BETWEEN CLAIMANT'S PRESENT CONDITION AND HIS 
INDUSTRIAL INJURY OF MARCH 16 1 _ 1_973 • 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE AS ITS OWN 0 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 1 I 1 197 5 IS AFFIRMED. 

WCB CASE NO. 75-1362 

MICHAEL N. GUISCHER, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS 0 

DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIM
ANT'S CLAIM 0 

THE ISSUE BEFORE THE REFEREE WAS THE COMPENSABILITY FOR A TORN 
CARTILAGE OF THE RIGHT KNEE INCURRED BY THE CLAIMANT WHILE PITCHING 
BASEBALL FOR PORTLAND STATE UNIVERSITY ON APRIL 3, 1973 0 

THE FUND OBJECTED TO THE HEARING ON THE GROUNDS THAT CLAIMANT 
WAS NOT AN EMPLOYE AND, IF HE WAS, NO INJURY AROSE OUT OR IN THE COURSE 

OF HIS EMPLOYMENT. 

CLAIMANT WAS ON A FEDERALLY FUNDED WORK STUDY PROGRAM AT PORT
LAND STATE - PRIOR TO 1 972 HE HAD PAID HIS OWN TUITION 0 THE WORK AS

SIGNED TO HIM UNDER THE WORK STUDY PROGRAM WAS BY THE PERSONNEL AND 

ATHI_ETIC DEPARTMENT AND CONSISTED OF WORKING IN THE CONCESSIONS• HAN

DLING THE TICKET TAKING- AND DOING SOME BUS DRIVING TO AND FROM ATHLETIC 
PRACTICE. 

THE REFEREE FOUND THAT ALTHOUGH CLAIMANT COULD HAVE BEEN CON
SIDER.ED AN EMPLOYE OF PORTLAND STATE UNIVERSITY WHILE DRIVING THE BUS, 
WORKING AT THE CONCESSION S.TANDS OR TAKING TICKETS, THIS, BY ITSELF DID 
NOT MAKE HIM AN EMPLOYE WHILE HE WAS VOLUNTARILY PLAYING BASEBALL 0 

THERE WAS NO EVIDENCE THAT c·LAIMANT WAS PAID FOR PLAYING BASEBALL NOR 

THAT HE WOULD HAVE ENDANGERED HIS FEDERALLY FUNDED WORK STUDY PRO
GRAM BY FAILURE TO PLAY BASEBALL. 

-1 4 7 -

Claima t suffered two off the job i juries, o e i may or ju e,
1-9 7 4 AND ANOTHER A.MONTH LATER BOTH INJURIES  ERE TO HIS LO BACK
AREA. THE REFEREE FOUND THAT THE T O OFF-THE-JOB INCIDENTS  ERE OF
A TYPE FROM  HICH TRAUMATIC EFFECTS COULD REASONABLY BE ANTICIPATED
 HETHER OR NOT CLAIMANT HAD HAD A PRIOR INJURY. HE FURTHER FOUND
THAT EACH INCIDENT, PROVIDED IT HAD OCCURRED ON-THE-JOB,  AS ACTUALLY
SUFFICIENT TO CONSTITUTE A NE INJURY UNDER THE  ORKMEN'S COMPENSATION
LA .

The REFEREE CONCLUDED THAT, ALTHOUGH CLAIMANT S CONDITION HAD
 ORSENED SINCE THE INDUSTRIAL INJURY, THE SIGNIFICANT. EVENTS  HICH
MATERIALLY CONTRIBUTED TO HIS PRESENT CONDITION  ERE THE T O SUBSE
QUENT OFF THE JOB INCIDENTS  HICH  ERE INJURIES' AS CONTEMPLATED
BY THE  ORKMEN S COMPENSATION LA AND THEIR INTERVENTION BROKE THE
CAUSAL RELATIONSHIP BET EEN CLAIMANT S PRESENT CONDITION AND HIS
INDUSTRIAL INJURY OF MARCH 1 6 , 1 97 3 .

Th board, on d novo r vi w, affirms and adopts th findings
AND CONCLUSIONS OF THE REFEREE AS ITS O N.

ORDER
Th ord r of th r f r  dat d jun i i , i 975 is affirm d.

WCB CASE NO. 75-1362 FEBRUARY 6, 1976

MICHAEL N. GUISCHER, CLAIMANT
POZZ1,  ILSON AND ATCHISON,
claimant s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The CLAIMANT REQUESTS BOARD REVIE OF THE REFEREE S ORDER
 HICH AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIM
ANT' S CLAIM.

\
The ISSUE BEFORE THE REFEREE  AS THE COMPENSABILITY FOR A TORN

CARTILAGE OF THE RIGHT KNEE INCURRED BY THE CLAIMANT  HILE PITCHING
BASEBALL FOR PORTLAND STATE UNIVERSITY ON APRIL 3 , 1 9 73 .

The fu d objected to the heari g o the grou ds that claima t

 AS NOT AN EMPLOYE AND, IF HE  AS, NO INJURY AROSE OUT OR IN THE COURSE
OF HIS EMPLOYMENT.

Claima t was o a federally fu ded work study program at port

l nd STATE PRIOR TO 1 9 72 HE HAD PAID HIS O N TUITION. THE  ORK AS
SIGNED TO HIM UNDER THE  ORK STUDY PROGRAM  AS BY THE PERSONNEL AND
ATHLETIC DEPARTMENT AND CONSISTED OF  ORKING IN THE CONCESSIONS, HAN
DLING THE TICKET TAKING AND DOING SOME BUS DRIVING TO AND FROM ATHLETIC
PRACTICE.

The referee fou d that although claima t could have bee co 

sidered AN EMPLOYE OF PORTLAND STATE UNIVERSITY  HILE DRIVING THE BUS,
 ORKING AT THE CONCESSION STANDS OR TAKING TICKETS, THIS, BY ITSELF DID
NOT MAKE HIM AN EMPLOYE  HILE HE  AS VOLUNTARILY PLAYING BASEBALL.
THERE  AS NO EVIDENCE THAT CLAIMANT  AS PAID FOR PLAYING BASEBALL NOR
THAT HE  OULD HAVE ENDANGERED HIS FEDERALLY FUNDED  ORK STUDY PRO
GRAM BY FAILURE TO PLAY BASEBALL.

I
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REFEREE FOUND THAT CLAIMANT WAS FURNISHED SOME FUNDS 

FOR TUITION AND BOOKS FROM THE DAD 1 S CLUB AND, IN ALL PROBABILITY, 

IT WAS, BECAUSE OF CLAIMANT'S BASEBALL ACHIEVEMENTS, HOWEVER, • 

THERE WAS NO CONCLUSIVE EVIDENCE THAT HE COULD NOT HAVE RECEIVED 

SUCH ASSISTANCE FROM THE DAD'S CLUB WITHOUT PLAYING BASEBALL AND 

THERE IS NO EVIDENCE THAT THE DAD'S CLUB WAS PART OF PORTLAND 

STATE UNIVERSITY• 

THE REFEREE CONCLUDED THAT CLAIMANT WAS NOT AN EMPLOYE 

WITHIN THE MEANING OF THE WORKMEN'S COMPENSATION LAW AND THAT 

HIS INJURY, IF ANY, DID NOT ARISE OUT OF OR IN THE COURSE OF HIS EM

PLOYMENT AT PORTLAND STATE UNIVERSITY. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND

INGS AND CONCLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 12, 1975, IS AFFIRMED. 

WCB CASE NO. 75-104 

CLAUD ASKEW, CLAIMANT 
INGRAM AND SCHMAUDER, 

CLAI MANT 1 S ATTYS 0 . 

GEARIN, CHENEY, LANDIS, AEBI AND KELLEY, 

DEFENSE ATTYs. 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

•THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE DETERMINATION ORDER MAILED JANUARY 3, 1 975 WHICH 

AWARDED CLAIMANT AN ADDITIONAL 4 8 DEGREES FOR 1 5 PER CENT UNSCHED

ULED DISABILITY• ON JULY 16, 1970 CL.AIMANTHADRECEIVED240 DEGRE.ES 

FOR 75 PER CENT UNSCHEDULED DISABILITY, THEREFORE, CLAIM.ANT AT THE 

TIME OF HEARING HAD RECEIVED A TOTAL OF 288 DEGREES FOR 90 PER CENT 

UNSCHEDULED PERMANENT PARTIAL DISABIL.ITV 0 

CLAIMANT CONTENDS THAT HE IS PERMANENTLY AND TOTAL.LY DISABLED, 

COUNSEL, IN THEIR CLOSING BRIEFS, RAISED, FOR THE FIRST TIME, THE 

QUESTION OF WHETHER SENATE BILL 7 4 3 1 WHICH AMENDED ORS 6 5 6 0 2 0 6 

EFFECTIVE JULY 1 1 197 5 1 SHOULD BE APPLIED RETROSPECTIVELY OR PRO

SPECTIVELY, SENATE BILL 743 ELIMINATED ORS 656 0 206 PARAGRAPH (2) 

WHICH MERELY CODIFIED INTO STATUTE TH!,:: HOLDING OF THE COURT OF 

APPEALS IN DEATON V 0 SAi F (UNDERSCORED) 1 1 3 OR APP 2 9 8 0 THE REFEREE 

CORRECTLY FOUND THAT THE APPLICATION OF ORS 6 5 6 • 2 06 1 AS AMENDED, 

MUST BE MADE PROSPECTIVELY - THE ACT IS SUBSTANTIVE RATHER THAN 

PROCEDURAL OR REMEDIAL IN NATURE 0 

CL.Al MANT SUFFER!;:: � A COMPENSABLE INJURY ON NOVEMBER 5, 196 8 

AND HAS NOT WORKED SINCE THAT DATE, HE HAS HAD A LUMBAR LAMINEC

TOMY ANO SPINAL FUSION WHICH WAS PERFORMED ON JUNE 1 3, 196 9 BY 

THE LATE OR, HIESTAND AND A ~EPAIR OF AN ADDITIONAL FUSION IN THE 

LOWER BACK FROM L.3 TO SI PE RFO~MED BY DR 0 Kl MBERLEY ON DECEMBER 3 1 

197 3 0 CLAIMANT TESTIFIED THAT HIS PRESENT PROBLEM INCLUDES PAIN IN 

BOTH SHOULDERS AND IN THE BACK, HE ALSO HAS A SHARP PAIN EXTENDING 

IN THE CALVES OF BOTH LEGS AND. SEVERE RESTRICTIONS IN STANDING, 

SITTING, BENDING, LIFTING 0 GRIPPING Als!D HOLDING. CLAIMANT ALLEGES 

HE CANNOT WORK AND THAT THERE 'IS NO WORK TO HIS KNOWLEDGE WHICH 

HE WOULD BE ABLE TO DO 0 

-t 4 8 -

Th r f r  found that claimant was furnish d som funds
FOR TUITION AND BOOKS FROM THE DAD1 S CLUB AND, IN ALU PROBABILITY,
IT  AS, BECAUSE OF CLAIMANT'S BASEBALL ACHIEVEMENTS, HO EVER,
THERE  AS NO CONCLUSIVE EVIDENCE THAT HE COULD NOT HAVE RECEIVED
SUCH ASSISTANCE FROM THE DAD* S CLUB  ITHOUT PLAYING BASEBALL AND
THERE IS NO EVIDENCE THAT THE DAD S CLUB  AS PART OF PORTLAND
STATE UNIVERSITY.

The referee co cluded that claima t was  ot a employe

 ITHIN THE MEANING OF THE  ORKMEN* S COMPENSATION LA AND THAT
HIS INJURY, IF ANY, DID NOT ARISE OUT OF OR IN THE COURSE OF HIS EM
PLOYMENT AT PORTLAND STATE UNIVERSITY.

The BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE FIND

INGS AND CONCLUSIONS OF THE REFEREE,

ORDER
Th ord r of th r f r  dat d S pt mb r 12, 1975, is affirm d.

WCB CASE NO. 75-104 FEBRUARY 6, 1976

CLAUD ASKEW, CLAIMANT
INGRAM AND SCHMAUDER,
cl im nt s ATTYS.

GEARIN, CHENEY, LANDIS, AEB1 AND KELLEY,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

'The claima t seeks board review of the referee’s order which

AFFIRMED THE DETERMINATION ORDER MAILED JANUARY 3 , 1 97 5  HICH
A ARDED CLAIMANT AN ADDITIONAL 4 8 DEGREES FOR 15 PER CENT UNSCHED
ULED DISABILITY. ON JULY 1 6 , 1 9 7 0 CLAIMANT HAD RECEIVED 24 0 DEGREES
FOR 75 PER CENT UNSCHEDULED DISABILITY, THEREFORE, CLAIMANT AT THE
TIME OF HEARING HAD RECEIVED A TOTAL OF 2 8 8 DEGREES FOR 90 PER CENT
UNSCHEDULED PERMANENT PARTIAL DISABILITY.

Claima t co te ds that he is perma e tly a d totally disabled.
COUNSEL, IN THEIR CLOSING BRIEFS, RAISED, FOR THE FIRST TIME, THE
QUESTION OF  HETHER SENATE BILL 7 43 ,  HICH AMENDED ORS 6 5 6 . 2 06
EFFECTIVE JULY 1 , 1 97 5 , SHOULD BE APPLIED RETROSPECTIVELY OR PRO
SPECTIVELY. SENATE BILL 7 4 3 ELIMINATED ORS 6 5 6.2 06 PARAGRAPH (2)
 HICH MERELY CODIFIED INTO STATUTE THE HOLDING OF THE COURT OF
APPEALS IN DEATON V. SAIF (UNDERSCORED) , 13 OR APP 2 98 . THE REFEREE
CORRECTLY FOUND THAT THE APPLICATION OF ORS 6 5 6.2 06 , AS AMENDED,
MUST BE MADE PROSPECTIVELY THE ACT IS SUBSTANTIVE RATHER THAN
PROCEDURAL OR REMEDIAL IN NATURE.

Claima t suffered a compe sable i jury o November 5, 1968
AND HAS NOT  ORKED SINCE THAT DATE. HE HAS HAD A LUMBAR LAMINEC
TOMY AND SPINAL FUSION  HICH  AS PERFORMED ON JUNE 1 3 , 1 969 BY
THE LATE DR. HIE STAND AND A REPAIR OF AN ADDITIONAL FUSION IN THE
LO ER BACK FROM L3 TO SI PERFORMED BY DR. KIMBERLEY ON DECEMBER 3 1 ,
1 9 73 . CLAIMANT TESTIFIED THAT HIS PRESENT PROBLEM INCLUDES PAIN IN
BOTH SHOULDERS AND IN THE BACK, HE ALSO HAS A SHARP PAIN EXTENDING
IN THE CALVES OF BOTH LEGS AND SEVERE RESTRICTIONS IN STANDING,
SITTING, BENDING, LIFTING, GRIPPING AND HOLDING. CLAIMANT ALLEGES
HE CANNOT  ORK AND THAT THERE IS NO  ORK TO HIS KNO LEDGE  HICH
HE  OULD BE ABLE TO DO.
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KIMBERLEY IN NOVEMBER 197 4 MADE A DIAGNOSIS WHICH INCLUDED 
MULTIPLE PSEUDOARTHROSIS FOLLOWING- REPEATED SURGERY, CHRONIC LOW 

BACK PAIN, SECONDARY TO TRAUMA AND PSYCHOSOMATIC PROBLEMS• HE 
FELT 1 ON THAT DATE 1 THAT AS FAR AS MANUAL LABOR WORK WAS CONCERNED 
CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLEC:> BUT THAT THERE WERE 
OTHER THINGS WHICH CLAiMANT COULD DO ON A WAGE EARNING BASIS INCLUD
ING JOBS AS A CUSTODIAN, WATCHMAN, ETC• 

THE REFEREE FOUND THAT PRIOR TO THE DECEMBER 31 1 1 973 SURGERY 
THE EVIDENCE INDICATED A GREAT LACK OF MOTIVATION BY CLAIMANT, THAT 
THERE WERE STATEMENTS OR INSINUATIONS MADE BV VARIOUS PARTIES TO. 
THE EFFECT THAT CLAIMANT WAS ALWAYS OUT FISHING AND HUNTING AL.THOUGH 

HE ALLEGED INABILITY TO ·woRK. CLAIMANT' s LACK OF MOTIVATION PRIOR 
TO DECEMBER 3 1 1 197 3 WAS WELL DOCUMENTED 1 HE. FURTHER FOUND THAT 
FOLLOWING THE OPERATION NO IMPROVEMENT TOOK PLACE AND THERE WERE 
ONLY A FEW MEDICAL REPORTS FIL.ED AFTER THE SECOND SURGERY, ONE FROM 
DR• MILL.ER, WHO GAVE CLAIMANT SOME PALLIATIVE TREATMENT, AND TWO 
REPORTS FROM ·DR 9 KIMBERL.EV, ONE OF WHICH HAS ALREADY BEEN DISCUSSED• 

T'HE REFEREE, BASED UPON THE STATEMENT OF DR• KIMBERLEY THAT 
THERE WERE SOME THINGS CLAIMANT COULD DO ON A WAGE EARNING· BASIS. 
SUCH AS WORKING AS A CUSTODIAN, IF IT DID NOT INVOLVE TOO MUCH BEND
ING OR LIFTING, WORKING AS A vyATCHMAN OR WHAT HE WOULD LIKE TO DO, 
IF SUCH JOB WERE AVAILABLE, WORKING FOR THE WILDLIFE AND GAME DIVI
SION·OF THE STATE OF OREGON, FOUND THAT IT WAS NOT NECESSARY TO 
REACH THE POINT OF MOTIVATION BECAUSE THE MOST RECENT MEDICAL. RE-· 
PORT CLEARLY INDICATED SOME ABILITY ON.THE PART OF THE CLAIMANT TO 
WORK AT A GAINFUL. AND SUITABLE OCCUPATION 0 

THE REFEREE CONCLUDED THAT CLAIMANT, WHO IS ONLY 42 YEARS 
OF AGE 1 WHILE HAVING A SIGNIFICANT AMOUNT OF DISABIL.ITV 1 FAIL.ED TO 
SHOW. 1 EITHER MEDICAL.LY OR OTHERWISE 1 THAT HE IS TOTAL.LY DISABLED 
AND THAT THE AWARD OF.90 PER CENT OF THE MAXIMUM AL·LOWABLE BY 

STATUTE FOR HIS UNSCHEDULED DISABILl·TY ADEQUATELY COMPENSATES 
HIM FOR HIS LOSS OF EARNING CAPACITY. 

THE BOARDi ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE. 
THERE IS AMPLE MEDICAL EVIDENCE TO INDICATE THE CLAIMANT, AT THE 
PRESENT TIME 1 IS PERMANENTLY AND TOTALLY DISABLED• CLAIMANT FIN
ISHED THE NINTH GRADE AND THEN DROPPED OUT OF SCHOOL. - SINCE THEN 
HE HAS WORKED AT VARIOUS ME NIAL LABOR TYPE JOBS AND DURING HIS 
ENTIRE WORKING CAREER AS WELL AS THE TIME SPENT WITHIN THE MILI
TARY SERVICE CLAIMANT RECEIVED NO VOCATIONAL TRAINING OF ANY TVPE 0 

HIS ENTIRE TRAINING HAS BEEN ON-THE-JOB TRAINING0 CLAIMANT HAS 
HAD TWO SERIOUS SURGERIES 1 THE LAST PERFOR_MED TO REMEDY· A PSEUDO
ARTHROSIS BETWEEN L4 AND LS, HOWEVER, THE.RE IS NO INDICATION THAT 
THIS PSEUDOARTHROSIS WAS CORRECTED BV THE DECEMBER 31 1 1973 SURGERV0 

0R 0 KIMBERLEY SAID THAT POSSIBLY THERE WERE 'OTHER THINGS' 
CLAIMANT COULD DO 1 HOWEVER, THE QUALIFICATIONS DR• KIMBERLEY 
ATTACHED TO THOSE 'OTHER THINGS' ARE MORE PERSUASIVE FOR A FIND
ING THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED UNLESS A 
MIRACLE CAN BE AFFECTED THROUGH REHAB ILITATION0 CL.Al MANT WAS 
EVALUATED BY THE VOCATIONAL REHABILITATION CENTER AND THE GENERAL 
IMPRESSION WAS THAT CLAIMANT DID NOT POSSESS PARTICULARLY STRONG 
APTITUDES NOR DID HE POSSESS CONSTRUCTIVE EMOTIONAL RESOURCES -

IT WAS ALSO FOUND, HOWEVER, THAT PSYCHOLOGICAL FACTORS WERE NOT 
PREVENTING CLAIMANT FROM RETURNING TO GAINFUL EMPLOYMENT AS MUCH 
AS PHVSIC{'L FACTORS 0 

THE BOARD, REL.YING UPON COOPER Ve PUBLISHERS PAPER ( UNDER
SCORED) , 3 OR APP 4 1 5, CONCLUDES THAT EVEN IF CLAIMANT IS CONSI
DERED CAPABLE OF PERFORMING LIGHT WORK OR EARNING AN OCCASIONAL. 
WAGE A FINDING OF TOT.AL DISABILITY IS NOT PRECLUDED• 

-149 -

Dr. KIMBERLEY IN NOVEMBER 1 9 74 MADE A DIAGNOSIS  HICH INCLUDED
MULTIPLE PSEUDOARTHROSIS FOLLO ING REPEATED SURGERY, CHRONIC LO 
BACK PAIN, SECONDARY TO TRAUMA AND PSYCHOSOMATIC PROBLEMS. HE
FELT, ON THAT DATE, THAT AS FAR AS MANUAL LABOR  ORK  AS CONCERNED
CLAIMANT  AS PERMANENTLY AND TOTALLY DISABLED BUT THAT THERE  ERE
OTHER THINGS  HICH CLAIMANT COULD DO ON A  AGE EARNING BASIS INCLUD
ING JOBS AS A CUSTODIAN,  ATCHMAN, ETC.

The REFEREE FOUND THAT PRIOR TO THE DECEMBER 3 1 , 1 9 73 SURGERY
THE EVIDENCE INDICATED A GREAT LACK OF MOTIVATION BY CLAIMANT, THAT
THERE  ERE STATEMENTS OR INSINUATIONS MADE BY VARIOUS PARTIES TO
THE EFFECT THAT CLAIMANT  AS AL AYS OUT FISHING AND HUNTING ALTHOUGH
HE ALLEGED INABILITY TO  ORK. CLAIMANT' S LACK OF MOTIVATION PRIOR
TO DECEMBER 3 1 , 1 9 73  AS  ELL DOCUMENTED, HE FURTHER FOUND THAT
FOLLO ING THE OPERATION NO IMPROVEMENT TOOK PLACE AND THERE  ERE
ONLY A FE MEDICAL REPORTS FILED AFTER THE SECOND SURGERY, ONE FROM
DR. MILLER,  HO GAVE CLAIMANT SOME PALLIATIVE TREATMENT, AND T O
REPORTS FROM DR. KIMBERLEY, ONE OF  HICH HAS ALREADY BEEN DISCUSSED.

Th r f r  , bas d upon th stat m nt of dr. kimb rl y that
THERE  ERE SOME THINGS CLAIMANT COULD DO ON A  AGE EARNING BASIS
SUCH AS  ORKING AS A CUSTODIAN, IF IT DID NOT INVOLVE TOO MUCH BEND
ING OR LIFTING,  ORKING AS A  ATCHMAN OR  HAT HE  OULD LIKE TO DO,
IF SUCH JOB  ERE AVAILABLE,  C3RK1NG FOR THE  ILDLIFE AND GAME DIVI
SION OF THE STATE OF OREGON, FOUND THAT IT  AS NOT NECESSARY TO
REACH THE POINT OF MOTIVATION BECAUSE THE MOST RECENT MEDICAL RE
PORT CLEARLY INDICATED SOME ABILITY ON THE PART OF THE CLAIMANT TO
 ORK AT A GAINFUL AND SUITABLE OCCUPATION.

The REFEREE CONCLUDED THAT CLAIMANT,  HO IS ONLY 42 YEARS
OF AGE,  HILE HAVING A SIGNIFICANT AMOUNT OF DISABILITY, FAILED TO
SHO , EITHER MEDICALLY OR OTHER ISE, THAT HE IS TOTALLY DISABLED
AND THAT THE A ARD OF 90 PER CENT OF THE MAXIMUM ALLO ABLE BY
STATUTE FOR HIS UNSCHEDULED DISABILITY ADEQUATELY COMPENSATES
HIM FOR HIS LOSS OF EARNING CAPACITY.

The board* o de  ovo review, disagrees with the referee.
THERE IS AMPLE MEDICAL EVIDENCE TO INDICATE THE CLAIMANT, AT THE
PRESENT TIME, IS PERMANENTLY AND TOTALLY DISABLED. CLAIMANT FIN
ISHED THE NINTH GRADE AND THEN DROPPED OUT OF SCHOOL SINCE THEN
HE HAS  ORKED AT VARIOUS MENIAL LABOR TYPE JOBS AND DURING HIS
ENTIRE  ORKING CAREER AS  ELL AS THE TIME SPENT  ITHIN THE MILI
TARY SERVICE CLAIMANT RECEIVED NO VOCATIONAL TRAINING OF ANY TYPE.
HIS ENTIRE TRAINING HAS BEEN ON-THE-JOB TRAINING. CLAIMANT HAS
HAD T O SERIOUS SURGERIES, THE LAST PERFORMED TO REMEDY A PSEUDO
ARTHROSIS BET EEN L4 AND L5 , HO EVER, THERE IS NO INDICATION THAT
THIS PSEUDOARTHROSIS  AS CORRECTED BY THE DECEMBER 3 1 , 1 9 73 SURGERY.

Dr. KIMBERLEY SAID THAT POSSIBLY THERE  ERE OTHER THINGS*
CLAIMANT COULD DO, HO EVER, THE QUALIFICATIONS DR. KIMBERLEY
ATTACHED TO THOSE 'OTHER THINGS* ARE MORE PERSUASIVE FOR A FIND
ING THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED UNLESS A
MIRACLE CAN BE AFFECTED THROUGH REHABILITATION. CLAIMANT  AS
EVALUATED BY THE VOCATIONAL REHABILITATION CENTER AND THE GENERAL
IMPRESSION  AS THAT CLAIMANT DID NOT POSSESS PARTICULARLY STRONG
APTITUDES NOR DID HE POSSESS CONSTRUCTIVE EMOTIONAL RESOURCES
IT  AS ALSO FOUND, HO EVER, THAT PSYCHOLOGICAL FACTORS  ERE NOT
PREVENTING CLAIMANT FROM RETURNING TO GAINFUL EMPLOYMENT AS MUCH
AS PHYSICAL FACTORS.

The BOARD, RELYING UPON COOPER V. PUBLISHERS PAPER (UNDER
SCORED) , 3 OR APP 415, CONCLUDES THAT EVEN IF CLAIMANT IS CONSI
DERED CAPABLE OF PERFORMING LIGHT  ORK OR EARNING AN OCCASIONAL
 AGE A FINDING OF TOTAL DISABILITY IS NOT PRECLUDED.
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BOARD CONCLUDES, TAKING INTO CONSIDERATION THE SEVERE PHY

SICAL INJURIES WHICH STILL RESULT IN DISABLING PAIN, .CLAIMANTY S MENTAL 
CAPACITY, HIS LIMITED EDUCATION AND LACK OF TRAINING, THAT CLAIMANT 
IS CLEARLY WITHIN THE ODD-LOT CATEGORY ANO THAT THE EMPLOYER FAILED 
TO PRODUCE ANY EV~DENCE THAT SOME KIND OF SUITABLE WORK WAS REGU
LARLY AND CONTINUOUSLY AVAILABLE TO THE CLAIMANT• 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 2 2, 197 5 .IS REVERSED• 

CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED AS DEFI-NED av 
ORS 6 5 6 • 2 06 ( 1) ANO SHALL BE CONSIDERED AS PERMANENTLY AND TOTALLY 
DISABLED FROM THE DATE OF TH IS ORDER0 

CLAI MANTY S COUNSEL SHALL BE AWARDED AS REASONABLE ATTORNEVY S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 2 5 PER 
CENT OF THE INCREASED COMPENSATION AWARDED TO CLAIMANT BY THIS ' 

QRDER 1 PAID OUT OF SAID COMPENSATION AS _PAID, TO A MAXIMUM OF 2 1 3 0 0 
DOLLARS 1 

WCB CASE NO. 74-1826 FEBRUARY 6, 1976 

JACK P. YOES, CLAIMANT 
MOTION AND ORDER 

FoR GOOD AND VALUABLE CONSIDERATION RECEIVED IN STATE ACCIDENT 
INSURANCE FUND CLAIM NUMBER EC 1331 9-2 PENDING BEFORE A REFEREE ON 
REQUEST FOR HEARING FROM CLOSING AND EVALUATION DETERMINATION DATED 

AND MAILED NOVEMBER 2 5 • 197 5 AND ON MOTION OF C_LAIMANT 1 WITHOUT 
OBJECTION FROM RESPONDENT IT IS 

ORDERED THAT THIS REQUEST FOR REVIEW BE AND THE SAME HEREBY 
IS DISMISSED-WITH PREJUDICE AND THE ORDER OF REF-ERE-E FORREST JAMES 

DATED OCTOBER 2 2 1 197 5 BE AND THE SAME HEREBY IS AFFIRMED 1 

· DATED AND ENTERED THIS 6TH DAV OF FEBRUARY 1976. 

SAIF CLAIM NO. AC 84657 

DELLMORE CROY, CLAIMANT 
RUDY Me MURGO, CLAIMANTY S ATTY. 
DEPT1 OF JUSTICE I DEFENSE ATTV1 

OWN MOTION ORDER REFERRED FOR HEARING 

FEBRUARY 9, 1976 

THIS CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK 
JULY 24 1 1967 AND NOW REQUESTS THE BOARD TO REOPEN HIS CLAIM UNDER 
THE .OWN MOTION JURISDICTION GRANTED TO THE BOARD PURSUANT TO ORS 

6 5 6 • 2 7 8 1 ALLEGING HIS PRESENT PHYSICAL CONDITION IS THE RESULT OF 
THIS INDUSTRIAL INJURY• CLAIMANT SUPPORTS HIS REQUEST WITH A LETTER 
FROM DR, ROBERT F, ANDERSON 1 HIS TREATING PHYSICIAN, WHICH STATES 
THAT CLAIMANT IS UNABLE TO CARRY OUT A GAINFUL OCCUPATION, 

THE STATE ACCIDENT INSURANCE FUND RESPONDS BY DENYING ANY 
RESPONSIBILITY FOR CLAIMANT'S PRESENT CONDITION BASED UPON EXAMI
NATION AND REPORTS FROM THE ORTHOPEDIC CONSULTANTS, 

-150 -

The BOARD CONCLUDES, TAKING INTO CONSIDERATION THE SEVERE PHY
SICAL INJURIES  HICH STILL RESULT IN DISABLING PAIN, CLAIMANT S MENTAL
CAPACITY, HIS LIMITED EDUCATION AND LACK OF TRAINING, THAT CLAIMANT
IS CLEARLY  ITHIN THE ODD LOT CATEGORY AND THAT THE EMPLOYER FAILED
TO PRODUCE ANY EVIDENCE THAT SOME KIND OF SUITABLE  ORK  AS REGU
LARLY AND CONTINUOUSLY AVAILABLE TO THE CLAIMANT,

ORDER
Th ord r of th r f r  dat d S pt mb r 22, 1975 is r v rs d.

Claimant is p rman ntly and totally disabl d as d fin d by
ORS 656.206(1) AND SHALL BE CONSIDERED AS PERMANENTLY AND TOTALLY
DISABLED FROM THE DATE OF THIS ORDER,

Claimant’s couns l shall b award d as r asonabl attorn y’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , 2 5 PER
CENT OF THE INCREASED COMPENSATION A ARDED TO CLAIMANT BY THIS
ORDER, PAID OUT OF SAID COMPENSATION AS PAID, TO A MAXIMUM OF 2 ,300
DOLLARS,

WCB CASE NO, 74-1826 FEBRUARY 6, 1976

JACK P. YOES, CLAIMANT
MOTION AND ORDER

For good a d valuable co sideratio received i state accide t
INSURANCE FUND CLAIM NUMBER EC 1 3 3 1 92 PENDING BEFORE A REFEREE ON
REQUEST FOR HEARING FROM CLOSING AND EVALUATION DETERMINATION DATED
AND MAILED NOVEMBER 2 5 , 1 9 7 5 AND ON MOTION OF CLAIMANT,  ITHOUT
OBJECTION FROM RESPONDENT IT IS

Ord r d that this r qu st for r vi w b and th sam h r by
IS D ISM ISSED' ITH PREJUDICE AND THE ORDER OF REFEREE FORREST JAMES
DATED OCTOBER 2 2 , 1 9 7 5 BE AND THE SAME HEREBY IS AFFIRMED,

DatED AND ENTERED THIS 6 TH DAY OF FEBRUARY 1 97 6 .

SAIF CLAIM NO. AC 84657 FEBRUARY 9, 1976

DELLMORE CROY, CLAIMANT
RUDY M. MURGO, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
O N MOTION ORDER REFERRED FOR HEARING

This CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LO BACK
JULY 2 4 , 1 96 7 AND NO REQUESTS THE BOARD TO REOPEN HIS CLAIM UNDER
THE O N MOTION JURISDICTION GRANTED TO THE BOARD PURSUANT TO ORS
6 5 6.2 7 8 , ALLEGING HIS PRESENT PHYSICAL CONDITION IS THE RESULT OF
THIS INDUSTRIAL INJURY. CLAIMANT SUPPORTS HIS REQUEST  ITH A LETTER
FROM DR. ROBERT F. ANDERSON, HIS TREATING PHYSICIAN,  HICH STATES
THAT CLAIMANT IS UNABLE TO CARRY OUT A GAINFUL OCCUPATION.

The STATE ACCIDENT INSURANCE FUND RESPONDS BY DENYING ANY
RESPONSIBILITY FOR CLAIMANT S PRESENT CONDITION BASED UPON EXAMI
NATION AND REPORTS FROM THE ORTHOPEDIC CONSULTANTS,
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CONFLICTING MEDICAL OPINIONS PRESENTED TO ITe THE BOARD 

IS UNABLE TO OETERMINE IF THERE IS AN OBLIGATION ON THE PART OF THE 

FUND TO PROVIDE ADDITIONAL COMPENSATION OR MEDICAL CARE TO CLAIM

ANT FOR HIS PRESENT CONDITION 0 

THEREFORE 0 THIS MATTER IS REFERRED TO THE HEARINGS DIVISION 

WITH INS1RUCTIONS TO HOLD A HEARING, TAKE EVIDENCE, PREPARE A TRAN

SCRIPT OF THE PROCEEDINGS AND SUBMIT A RECOMMENDATION FROM THE 

REFEREE AS TO THE DISPOSITION OF THE ISSUE 0 

WCB CASE NO. 74-1909 

1 DAVID A 0 WRIGHT, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS 0 

FEBRUARY 9, 1 976 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE 0 

DEFENSE ATTYS 0 

ORDER OF DISMISSAL 

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORK

MEN'S COMPENSATION BOARD IN THE ABOVE-ENTITLED MATTER BY THE 

CLAIMANT, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN, 

fT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW 

PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE 

REFEREE IS FINAL BY OPERATION OF LAW 0 

CLAIM NO. 403 C 12628 

FRANKL. LENGELE, CLAIMANT 
THOMAS J. REEDER, CLAIMANT'S ATTY 0 

COLLINS, FERRIS AND VELURE, 

DEFENSE ATTY 0 

OWN MOTION ORDER REFERRED FOR HEARING 

FEBRUARY 9 9 1976 

CLAIMANT HAS PETITIONED THE BOARD TO REOPEN HIS CLAIM FOR 
FURTHER MEDICAL CARE AND TREATMENT PURSUANT TO THE OWN MOTION 

JURISDICTION GRANTED THE BOARD UNDER ORS 6 5 6 • 2 7 8, CONTENDING HIS 

PRESENT PHYSICAL CONDITION IS THE RESULT OF HIS COMPENSABLE INDUS

TRIAL INJURY SUSTAINED JANUARY 31 • 1 96 8 • 

THE BOARD DOES NOT HAVE SUFFICIENT INFORMATION BEFORE IT ON 

WHICH TO MAKE A DECISION AND IS, THEREFORE, REFERRING THIS MATTER 

TO THE HEARINGS DIVISION WITH INSTRUCTIONS TO HOLD A HEARING, TAKE 

EVIDENCE, PREPARE A TRANSCRIPT OF THE PROCEEDINGS AND SUBMIT A 

RECOMMENDATION FROM THE REFEREE AS TO THE DISPOSITION OF THE ISSUES 0 

IT IS so ORDERED. 

-1 5 1 -

With co flicti g medical opi io s prese ted to it, the board

IS UNABLE TO DETERMINE IF THERE IS AN OBLIGATION ON THE PART OF THE
FUND TO PROVIDE ADDITIONAL COMPENSATION OR MEDICAL CARE TO CLAIM
ANT FOR HIS PRESENT CONDITION,

Therefore, this matter is referred to the heari gs divisio 
 ITH INSTRUCTIONS TO HOLD A HEARING, TAKE EVIDENCE, PREPARE A TRAN
SCRIPT OF THE PROCEEDINGS AND SUBMIT A RECOMMENDATION FROM THE
REFEREE AS TO THE DISPOSITION OF THE ISSUE.

WCB CASE NO. 74-1909 FEBRUARY 9, 1976

DAVID A. WRIGHT, CLAIMANT
POZZl,  ILSON AND ATCHISON,
cl im nt s ATTYS.

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS. i

ORDER OF DISMISSAL

A REQUEST FOR REVIE , HAVING BEEN DULY FILED  ITH THE  ORK
MEN S COMPENSATION BOARD IN THE ABOVE -ENTITLED MATTER BY THE
CLAIMANT, AND SAID REQUEST FOR REVIE NO HAVING BEEN  ITHDRA N,

It IS THEREFORE ORDERED THAT THE REQUEST FOR REVIE NO 
PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE
REFEREE IS FINAL BY OPERATION OF LA .

CLAIM NO. 403 C 12628 FEBRUARY 9, 1976

FRANK L. LENGELE, CLAIMANT
THOMAS J. REEDER, CLAIMANT S ATTY.
COLLINS, FERRIS AND VELURE,
DEFENSE ATTY.

O N MOTION ORDER REFERRED FOR HEARING

Claima t has petitio ed the board to reope his claim for
FURTHER MEDICAL CARE AND TREATMENT PURSUANT TO THE O N MOTION
JURISDICTION GRANTED THE BOARD UNDER ORS 6 56.2 7 8 , CONTENDING HIS
PRESENT PHYSICAL CONDITION IS THE RESULT OF HIS COMPENSABLE INDUS
TRIAL INJURY SUSTAINED JANUARY 3 1 , 1 96 8 .

Th board do s not hav suffici nt information b for it on
 HICH TO MAKE A DECISION AND IS, THEREFORE, REFERRING THIS MATTER
TO THE HEARINGS DIVISION  ITH INSTRUCTIONS TO HOLD A HEARING, TAKE
EVIDENCE, PREPARE A TRANSCRIPT OF THE PROCEEDINGS AND SUBMIT A
RECOMMENDATION FROM THE REFEREE AS TO THE DISPOSITION OF THE ISSUES.

It IS SO ORDERED.
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CASE NO. 74-4068 

MARY M. JONES, CLAIMANT 
GAL TON AND POPICK, CLAIMANT• S ATTYS, 
RAY MIZE, DEFENSE ATTY,. 
REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 10, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REfEREE• S ORDER 
WHICH FOUND CLAIMANT DID NOT SUSTAIN A COMPENSABLE INJURY OR AN 
OCCUPATIONAL DISEASE NOR WAS SHE ENTITLED TO PENALTIES AND ATTOR
NEY FEES - THAT THE DENIAL OF HER CLAIM BY THE EMPLOYER WAS PROPER, 

CLAIMANT IS 5 7 YEARS OLD 1 SHE HAS WORKED 2 0 YEARS FOR THE 
EMPLOYER IN SUPPLY DISTRIBUTION, WITHOUT ANY PRIOR HISTORY OF SIG
NIFICANT INJURIES OR COMPLAINTS, IN 1 969 CLAIMANT BEGAN COMPLAIN
ING OF CRAMPS IN BOTH FEET OCCURRING INTERMITTENTLY UNTIL 1973 1 

AT WHICH TIME THEY INCREASED IN SEVERITY AND SHE HAD TO TERMINATE 
HER EMPLOYMENT ON AUGUST 8 1 1974 THEREFOR, 

CLAIMANT HAD BEEN SEEN BY DR, SITTNER ON JULY 2. 9, 1974, COM
PLAINING OF PAIN IN HER LEFT HE!,:L, HE DIAGNOSED AN INFLAMMATION OF 
THE TENDON RUNNING FROM THE ARCH TO THE HEEL, CLAIMANT CONTINUED 
TO BE SEEN BY DR, SITTNER BUT, AS OF SEPTEM,BER 2.4, 1974 1 HAD NEVER 
CLAIMED ANY RELATIONSHIP BETWEEN HER SYMPTOMS AND HER WORK ACTI
VITY, DRe SITTNER MADE A FINAL DIAGNOSIS OF PLANTER FASCIITIS OF 
BOTH FEET, HE TESTIFIED AT THE HEARING THAT CLAIMANT HAD A CONDI
TION OF METATARSALGIA ASSOCIATED WITH LONG STANDING FLAT FEET 
WHICH WAS CONGENITAL AND NOT OF TRAUMATIC ORIGIN, 

ORs. SHORT, JONES AND BERG, ALL ORTHOPEDIC SURGEONS, EXAMINED 
CLAIMANT AND FOUND NO SPECIFIC INJURY HAD BEEN SUFFERED WITH RE
SPECT TO CLAIMANT• S FEET AND THAT THERE WAS NO OCCUPATIONAL DISEASE 
IN HER FEET OR LEGS - THEY MADE THE SAME DIAGNOSIS AS DR, SITTNER• 

CLAIMANT WAS SEEN BY DR, NORTH, WHO FELT THAT HER-CONDITION 
WAS NOT DIRECTLY CAUSED BY HER JOB BUT HAD BEEN AGGRAVATED BY IT, 

THE CLAIMANT DID NOT TESTIFY TO ANY SPECIFIC TRAUMA OR OF 
ANY REPEATED TRAUMA TO HER FEET, LEGS OR BACK NOR DID SHE TESTIFY 
TO ANY PARTICULAR OR SPECIAL ACTIVITY OVER AND ABOVE THE REQUIRE
MENTS OF NORMAL MOVEMENT IN THE COURSE OF HER EMPLOYMENT, HER 
ONLY CLAIM WAS THAT SHE WAS REQUIRED TO WORK ON A CONCRETE FLOOR. 

THE REFEREE FOUND THAT ALL ACTIVITIES, AWAY FROM WORK AS 
WELL AS AT WORK, AGGRAVATED THE UNDERLYING PATHOLOGY WHICH WAS 
INDUSTRIALLY IDIOPATHIC, HE FOUND NO EVIDENCE OF ANYTHING RELATING 
TO THE WORK ACTIVITIES OR ANYTHING INDIGENOUS TO HER EMPLOYMENT 
THAT WOULD BE A MATERIAL CONTRIBUTING FACTOR IN PRECIPITATING 
CLAIMANT• S UNDERLYING PATHOLOGY RESULTING IN AN ACCIDENTAL INJURY 
OR OCCUPATIONAL DISEASE• 

(N THE ABSENCE OF ANY SPECIFIC TRAUMA OR REPEATED TRAUMA 
AND THE LACK OF FINDING OF ANY FACTOR PECULIAR TO CLAIMANT'S EM
PLOYMENT, THE REFEREE CONCLUDED THERE WAS NEITHER AN ACCIDENTAL 
INJURY NOR OCCUPATIONAL DISEASE WITHIN THE PURVIEW OF THE WORK
MEN• S COMPENSATION ACT AND THE CLAIM WAS PROPERLY DENIED, 

W1TH RESPECT TO THE IMPOSITION OF PENALTIES AND ASSESSMENT 
OF ATTORNEY'S FEE PURSUANT TO ORS 6 5 6 • 2 6 2 ( 8) ( A) , THE REFEREE COULD 
NOT FIND THAT THE EM~LOYER WAS TOTALLY UNJUSTIFIED OR UNREASONABLE 

-1 52. -

WCB CASE NO, 74-4068 FEBRUARY 10, 1976

MARY M. JONES, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
RAY MIZE, DEFENSE ATTY..
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members w ilso a d moore.

Claima t requests review by the board of the referee's order

 HICH FOUND CLAIMANT DID NOT SUSTAIN A COMPENSABLE INJURY OR AN
OCCUPATIONAL DISEASE NOR  AS SHE ENTITLED TO PENALTIES AND ATTOR
NEY FEES THAT THE DENIAL OF HER CLAIM BY THE EMPLOYER  AS PROPER.

Claima t is 5 7 years old, she has worked 20 years for the

EMPLOYER IN SUPPLY DISTRIBUTION,  ITHOUT ANY PRIOR HISTORY OF SIG
NIFICANT INJURIES OR COMPLAINTS. IN 1 96 9 CLAIMANT BEGAN COMPLAIN
ING OF CRAMPS IN BOTH FEET OCCURRING INTERMITTENTLY UNTIL 1 973 ,
AT  HICH TIME THEY INCREASED IN SEVERITY AND SHE HAD TO TERMINATE
HER EMPLOYMENT ON AUGUST 8 , 1 974 THEREFOR.

Claima t had bee see by dr. sitt er o July 29, 1974, com

pl ining OF PAIN IN HER LEFT HEEL. HE DIAGNOSED AN INFLAMMATION OF
THE TENDON RUNNING FROM THE ARCH TO THE HEEL. CLAIMANT CONTINUED
TO BE SEEN BY DR. SITTNER BUT, AS OF SEPTEMBER 24 , 1 974 , HAD NEVER
CLAIMED ANY RELATIONSHIP BET EEN HER SYMPTOMS AND HER  ORK ACTI
VITY. DR. SITTNER MADE A FINAL DIAGNOSIS OF PLANTER FASCIITIS OF
BOTH FEET. HE TESTIFIED AT THE HEARING THAT CLAIMANT HAD A CONDI
TION OF METATARSALGIA ASSOCIATED  ITH LONG STANDING FLAT FEET
 HICH  AS CONGENITAL AND NOT OF TRAUMATIC ORIGIN.

DRS. SHORT, JONES AND BERG, ALL ORTHOPEDIC SURGEONS, EXAMINED
CLAIMANT AND FOUND NO SPECIFIC INJURY HAD BEEN SUFFERED  ITH RE
SPECT TO cl im nt s FEET AND THAT THERE  AS NO OCCUPATIONAL DISEASE
IN HER FEET OR LEGS THEY MADE THE SAME DIAGNOSIS AS DR. SITTNER.

Claimant was s  n by dr, north, who f lt that h r condition
 AS NOT DIRECTLY CAUSED BY HER JOB BUT HAD BEEN AGGRAVATED BY IT.

The claima t did  ot testify to a y specific trauma or of

ANY REPEATED TRAUMA TO HER FEET, LEGS OR BACK NOR DID SHE TESTIFY
TO ANY PARTICULAR OR SPECIAL ACTIVITY OVER AND ABOVE THE REQUIRE
MENTS OF NORMAL MOVEMENT IN THE COURSE OF HER EMPLOYMENT. HER
ONLY CLAIM  AS THAT SHE  AS REQUIRED TO  ORK ON A CONCRETE FLOOR.

Th r f r  found that all activiti s, away from work as
 ELL AS AT  ORK, AGGRAVATED THE UNDERLYING PATHOLOGY  HICH  AS
INDUSTRIALLY IDIOPATHIC. HE FOUND NO EVIDENCE OF ANYTHING RELATING
TO THE  ORK ACTIVITIES OR ANYTHING INDIGENOUS TO HER EMPLOYMENT
THAT  OULD BE A MATERIAL CONTRIBUTING FACTOR IN PRECIPITATING
CLAIMANT'S UNDERLYING PATHOLOGY RESULTING IN AN ACCIDENTAL INJURY
OR OCCUPATIONAL DISEASE.

In th abs nc of any SPECIFIC trauma or r p at d trauma
AND THE LACK OF FINDING OF ANY FACTOR PECULIAR TO CLAIMANT'S EM
PLOYMENT, THE REFEREE CONCLUDED THERE  AS NEITHER AN ACCIDENTAL
INJURY NOR OCCUPATIONAL DISEASE  ITHIN THE PURVIE OF THE  ORK
MEN'S COMPENSATION ACT AND THE CLAIM  AS PROPERLY DENIED.

With respect to the impositio of pe alties a d assessme t
OF  ttorney s FEE PURSUANT TO ORS 6 5 6.2 62 ( 8) (A) , THE REFEREE COULD
NOT FIND THAT THE EMPLOYER  AS TOTALLY UNJUSTIFIED OR UNREASONABLE
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THE DELAY OR REFUSAL TO PAY COMPENSATION OR UNREASONABLY DELAY

ING OR REFUSING TO ACCEPT OR DENY TH.E CLAIM. HE CONCLUDED THAT THE 

EMPLOYER, THEREFORE 0 WAS NOT SUBJECT TO EITHER THE ASSESSMENT OF 

PENALTIES OR THE PAYMENT OF CLAIMANT'S ATTORNEY FEE•. 

THE BOARD• ON DE NOVO REVIEW I FINDS NO MEDICAL. EVIDENCE TO 

SUPPORT COMPENSABILITY OF CLAIMANT• S CLAIM AND, THEREFORE, AFFIRMS 

THE FINDINGS AND CONCLUSIONS OF THE REFEREE• 

ORDER 
THE ORDER OF THE REFEREE DATED MAY 9 1 1975 IS AFFIRMED 0 

CLAIM NO .. 274-512-822 FEBRUARY 1 O, 1976 

LOLA MAE LOVEL, CLAIMANT 
KEITH D 0 SKELTON 0 CLAIMANT'S ATTY. 

SOUTHER, SPAULDING 0 KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYS 0 

OWN MOTION ORDER 

THIS CLAIMANT ORIGINALLY SUFFERED A COMPENSABLE INJURY ON 

JULY 6 • I 968 WHILE WORKING AS A CUSTODIAN FOR THE PORTLAND WARD 

OF THE CHURCH OF LATTER DAY SAINTS• ON JULY 2 2 1 1 9 6 8 A LAM INEC

TOMY WAS PERFORMED AND THE CLAIM WAS CLOSED ON AUGUST 2 6 1 1969 

WITH 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY 0 

THE CLAIM WAS REOPENED ON DECEMBER 3, 1970 WHEN CLAIMANT 

CAME UNDER THE CARE AND TREATMENT OF DR• CHERRY AND DR• KLOOS 0 

ANOTHER LAM I NEC TO MY WAS PERFORMED ON APRIL 2 0 1971 0 AN EVALU-

ATION MADE ON SEPTEMBER 13, 1972 FOUND CLAIMANT'S CONDITION STA

TIONARY, THAT SHE WAS ABLE TO DO LIGHT WORK AND THAT THERE WAS A 
MILD OBJECTIVE LOSS 0 THE SECOND DETERMINATION ORDER MAILED OCTO

BER 1 7, 1972 GRANTED NO ADDITIONAL PERMANENT DISABILITY. DR 0 

CHERRY DID NOT AGREE WITH THIS AWARD - HE FELT CLAIMANT WAS PER

MANENTLY AND TOTALLY DISABLED 0 

SUBSEQUENTLY CLAIMANT WAS SEEN AT THE PAIN CLINIC AND BY 

SEVERAL OTHER PHYSICIANS INCLUDING DR, KIMBAL AND DR• QUAN, PUR

SUANT TO AN ORDER ON STIPULATION DATED JULY 2 4 0 1 9 7 5 • CLAIMANT WAS 

AWARDED AN ADDITIONAL 4 5 PER CENT AWARD OF PERMANENT PARTIAL DIS

ABILITY0 

CLAIMANT AGAIN CAME UNDER THE CARE OF DR 0 CHERRY AND 0 PUR

SUANT TO THE BOARD'S OWN MOTION ORDER DATED SEPTEMBER 2 6 8 1975, 

THE CLAIM WAS REOPENED AS OF SEPTEMBER 8 1 197 5 0 CLAIMANT WAS 

HOSPITALIZED BUT NO SURGERY WAS PERFORMED 0 BASED ON TWO FINAL 

REPORTS FROM DR 0 CHERRY AND DR 0 KLOOS, THE EVALUATION DIVISION 

OF THE BOARD RECOMMENDS THAT CLAIMANT BE GRANTED AN AWARD OF 

PERMANENT TOTAL DISABILITY EFFECTIVE JANUARY 1 1 1976 0 

ORDER 
CLAIMANT IS ENTITLED TO TEMPORARY TOTAL DISABILITY COMPENSA

TION FROM SEPTEMBER 8 0 t 9 7 5 THROUGH DECEMBER 3 1 t 1975 - AND AS 

OF JANUARY 1 1 1 976 t CLAIMANT SHALL BE CONSIDERED AS PERMANENTLY 

AND TOTALLY DISABLED• 

CLAIMANT• S COU~SEL IS ALLOWED AS A REASONABLE ATTORNEY• S 

FEE, 2 5 PER CENT OF THE INCREASE IN COMPENSATION GRANTED HEREBY, 

NOT TO EXCEED THE SUM OF 2 1 300 DOLLARS 0 
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IN THE DELAY OR REFUSAL TO PAY COMPENSATION OR UNREASONABLY DELAY
ING OR REFUSING TO ACCEPT OR DENY THE CLAIM. HE CONCLUDED THAT THE
EMPLOYER, THEREFORE,  AS NOT SUBJECT TO EITHER THE ASSESSMENT OF
PENALTIES OR THE PAYMENT OF CLAIMANT'S ATTORNEY FEE.,

The board, o de  ovo review, fi ds  o medical evide ce to
SUPPORT COMPENSABILITY OF CLAIMANT'S CLAIM AND, THEREFORE, AFFIRMS
THE FINDINGS AND CONCLUSIONS OF THE REFEREE.

ORDER

Th ord r of th r f r  dat d may 9, 1975 is affirm d.

CLAIM NO. 274-512-822 FEBRUARY 10, 1976

LOLA MAE LOVEL, CLAIMANT
KEITH D. SKELTON, CLAIMANT'S ATTY.
SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS. .

O N MOTION ORDER

This claima t origi ally suffered a compe sable i jury o 

JULY 6 , 196 8  HILE  ORKING AS A CUSTODIAN FOR THE PORTLAND  ARD
OF THE CHURCH OF LATTER DAY SAINTS. ON JULY 2 2 , 1 968 A LAMINEC
TOMY  AS PERFORMED AND THE CLAIM  AS CLOSED ON AUGUST 2 6 , 1 96 9
 ITH 2 0 PER CENT UNSCHEDULED LO BACK DISABILITY.

The cl im w s reopened on December 3, 1970 when cl im nt

CAME UNDER THE CARE AND TREATMENT OF DR. CHERRY AND DR. KLOOS.
ANOTHER LAMINECTOMY  AS PERFORMED ON APRIL 2 , 1971. AN EVALU
ATION MADE ON SEPTEMBER 1 3 , 1 97 2 FOUND CLAIMANT'S CONDITION STA
TIONARY, THAT SHE  AS ABLE TO DO LIGHT  ORK AND THAT THERE  AS A
MILD OBJECTIVE LOSS. THE SECOND DETERMINATION ORDER MAILED OCTO
BER 17, 1 9 72 GRANTED NO ADDITIONAL PERMANENT DISABILITY. DR.
CHERRY DID NOT AGREE  ITH THIS A ARD HE FELT CLAIMANT  AS PER
MANENTLY AND TOTALLY DISABLED.

Subs qu ntly claimant was s  n at th pain clinic and by
SEVERAL OTHER PHYSICIANS INCLUDING DR. KIMBAL AND DR. QUAN. PUR
SUANT TO AN ORDER ON STIPULATION DATED JULY 24 , 1 9 7 5 , CLAIMANT  AS
A ARDED AN ADDITIONAL 4 5 PER CENT A ARD OF PERMANENT PARTIAL DIS
ABILITY.

Claima t agai came u der the care of dr. cherry a d, pur
su nt TO THE bo rd S O N MOTION ORDER DATED SEPTEMBER 2 6 , 1 975 ,
THE CLAIM  AS REOPENED AS OF SEPTEMBER 8 , 1 9 7 5 . CLAIMANT  AS
HOSPITALIZED BUT NO SURGERY  AS PERFORMED. BASED ON T O FINAL
REPORTS FROM DR. CHERRY AND DR. KLOOS, THE EVALUATION DIVISION
OF THE BOARD RECOMMENDS THAT CLAIMANT BE GRANTED AN A ARD OF
PERMANENT TOTAL DISABILITY EFFECTIVE JANUARY 1 , 1 976 .

ORDER

Claima t is e titled to temporary total disability compe sa
tion FROM SEPTEMBER 8, 1975 THROUGH DECEMBER 3 1 , 1975 AND AS
OF JANUARY 1 , 1 976 , CLAIMANT SHALL BE CONSIDERED AS PERMANENTLY
AND TOTALLY DISABLED.

Claima t s cou sel is allowed as a reaso able attor ey s
FEE, 2 5 PER CENT OF THE INCREASE IN COMPENSATION GRANTED HEREBY,
NOT TO EXCEED THE SUM OF 2 , 300 DOLLARS.
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CASE NO., 74-4505 

JIMMY FAULK, CLAIMANT 
ROBERT J• THORBECK• CLAIMANT'S ATTY. 

DEPT. OF JUSTICE• DEFENSE ATTY 0 

ORDER ON MOTION 

FEBRUARY 1 O, 1976 

0N FEBRUARY 5 • 1976 THE STATE ACCIDENT INSURANCE FUND• 

APPEARING SPECIALLY• MOVED TO DISMISS THE REQUEST FOR REVIEW MADE 

BY EBl 1 INC 0 IN THE ABOVE ENTITLED MATTER 0 

THE REQUEST FOR REVIEW BY INDEPENDENT MOTOR TRANSPORT AND 
ITS CARRIER• EBI• INC 00 WAS MADE JULY21 1 1975 AND, AFTER DE NOVO 

REVIEW, THE BOARD SET ASIDE THE OPINION AND ORDER OF THE REFEREE, 

DATED JULY 9, 197 5 AND REMANDED THE MATTER TO THE HEARINGS DIVISION. 

THE MATTER WAS TO BE SET FOR HEARING ON THE ISSUE OF WHETHER 

THE MARCH28 1 1973 INCIDENT WAS ANEW INJURY AND, THEREFORE, THE 

RESPONSIBILITY OF INDEPENDENT MOTOR TRANSPORT AND ITS CARRIER, EBI, 

INC 0 1 OR AN AGGRAVATION OF AN INJURY SUFFERED ON JANUARY t O I t 97 t 
BY CLAIMANT WHILE IN THE EMPLOY OF MASTER CHEMICAL CORPORATION 

AND, THEREFORE, THE RESPONSIBILITY OF THE STATE ACCIDENT INSURANCE 

FUND• 

AFTER FULL CONSIDERATION, THE BOARD CONCLUDES THAT THE 

GROUNDS SET FORTH IN SUPPORT OF THE MOTION TO DISMISS ARE BOTH 

IRRELEVANT AND INSUFFICIENT. 

THEREFORE, THE MOTION TO DISMISS FILED BY THE STATE ACCIDENT 

INSURANCE FUND ON FEBRUARY 5, 1976 IN THE ABOVE ENTITLED MATTER IS 

HEREBY DE NIE �• 

MOTION TO DISMISS 

DEFENDANT STATE ACCIDENT INSURANCE FUND APPEARING SPECIALLY 

MOVES TO DISMISS THE REQUEST FOR REVIEW OF EBI COMPANIES, INC•, 

FOR THE REASONS SET FORTH IN THE AFFIDAVIT OF QUINTIN B 0 ESTELL, 

ASSISTANT ATTORNEY GENERAL• ONE OF ITS ATTORNEYS, MARKED EXHIBIT 

'A' SHOWING - (I) NO COPY OF ANY ORDER SUBSEQUENT TO THE ORDER 

THAT DEFENDANT STATE ACCIDENT INSURANCE FUND NOT BE MADE A PARTY 

WAS EVER SERVED UPON SAID DEFENDANT UNTIL A COPY OF A PURPORTED 

ORDER ON REVIEW WAS RECEIVED BY IT.- (2.) THERE WAS NEVER ANY 

SERVICE OF ANY REQUEST FOR REVIEW MADE UPON THE STATE ACCIDENT 

INSURANCE FUND (3) NO NOTICE THAT REVIEW WAS REQUESTED WAS 

EVER SENT FROM THE WORKMEN'S COMPENSATION BOARD TO DEFENDANT 

STATE ACCIDENT INSURANCE FUND - (4) NO COPY OF ANY TRANSCRIPT OR 

OF ANY DOCUMENTS WAS EVER SERVED UPON DEFENDANT STATE ACCIDENT 

INSURANCE FUND - ( 5) NO COPY OF ANY LETTER OF THE BOARD, WHICH 

( UNDERSCORE-�) IS TO ALWAYS BE SENT TO LITIGANTS, WAS EVER SENT 

TO DEFENDANT STATE ACCIDENT INSURANCE FUND ( 6) NO COPY OF ANY 

BRIEF WAS EVER SERVED UPON DEFENDANT STATE ACCIDENT INSURANCE FUND 0 
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 CB CASE NO. 74-4505 FEBRUARY 10, 1976

JIMMY FAULK, CLAIMANT
ROBERT J. THORBECK, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER ON MOTION

On FEBRUARY 5 , 1 9 76 THE STATE ACCIDENT INSURANCE FUND,

APPEARING SPECIALLY, MOVED TO DISMISS THE REQUEST FOR REVIE MADE
BY EBI, INC. IN THE ABOVE ENTITLED MATTER.

The request for review by i depe de t motor tra sport a d

ITS CARRIER, EBI, INC. ,  AS MADE JULY 2 1 , 1 9 7 5 AND, AFTER DE NOVO
REVIE , THE BOARD SET ASIDE THE OPINION AND ORDER OF THE REFEREE,
DATED JULY 9 , 1 9 7 5 AND REMANDED THE MATTER TO THE HEARINGS DIVISION.

THE MATTER  AS TO BE SET FOR HEARING ON THE ISSUE OF  HETHER
THE MARCH 2 8 , 1 973 INCIDENT  AS A NE INJURY AND, THEREFORE, THE
RESPONSIBILITY OF INDEPENDENT MOTOR TRANSPORT AND ITS CARRIER, EBI,
INC., OR AN AGGRAVATION OF AN INJURY SUFFERED ON JANUARY 10, 197 1
BY CLAIMANT  HILE IN THE EMPLOY OF MASTER CHEMICAL CORPORATION
AND, THEREFORE, THE RESPONSIBILITY OF THE STATE ACCIDENT INSURANCE
FUND.

After full co sideratio , the board co cludes that the

GROUNDS SET FORTH IN SUPPORT OF THE MOTION TO DISMISS ARE BOTH
IRRELEVANT AND INSUFFICIENT.

Therefore, the motio to dismiss filed by the state accide t

INSURANCE FUND ON FEBRUARY 5 , 1 9 76 IN THE ABOVE ENTITLED MATTER IS
HEREBY DENIED.

MOTION TO DI MI  
Defe da t state accide t i sura ce fu d appeari g specially

MOVES TO DISMISS THE REQUEST FOR REVIE OF EBI COMPANIES, INC. ,
FOR THE REASONS SET FORTH IN THE AFFIDAVIT OF QUINTIN B. ES3TELL,
ASSISTANT ATTORNEY GENERAL, ONE OF ITS ATTORNEYS, MARKED EXHIBIT
A SHO ING (1) NO COPY OF ANY ORDER SUBSEQUENT TO THE ORDER
THAT DEFENDANT STATE ACCIDENT INSURANCE FUND NOT BE MADE A PARTY
 AS EVER SERVED UPON SAID DEFENDANT UNTIL A COPY OF A PURPORTED
ORDER ON REVIE  AS RECEIVED BY IT.- (2) THERE  AS NEVER ANY
SERVICE OF ANY REQUEST FOR REVIE MADE UPON THE STATE ACCIDENT
INSURANCE FUND (3) NO NOTICE THAT REVIE  AS REQUESTED  AS
EVER SENT FROM THE  ORKMEN S COMPENSATION BOARD TO DEFENDANT
STATE ACCIDENT INSURANCE FUND (4) NO COPY OF ANY TRANSCRIPT OR
OF ANY DOCUMENTS  AS EVER SERVED UPON DEFENDANT STATE ACCIDENT
INSURANCE FUND (5) NO COPY OF ANY LETTER OF THE BOARD,  HICH
(UNDERSCORED) IS TO AL AYS BE SENT TO LITIGANTS,  AS EVER SENT
TO DEFENDANT STATE ACCIDENT INSURANCE FUND (6) NO COPY OF ANY
BRIEF  AS EVER SERVED UPON DEFENDANT STATE ACCIDENT INSURANCE FUND.
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.CASE NOa 75-1880 

JACK W. 0 1 BRYANT, CLAIMANT 
EVOHL F• MALAGON• CLAIMANT'S ATTY• 
JONES, LANG 1 KLEIN 1 WOLF AND SMITH 0 

DEFENSE ATTYS. 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY·10, 1976 

REVIEWED BY BOARD MEMBERS WILSON AN.D MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE• l5 ORDER WHICH 
AWARDED CLAIMANT 192 DEGREES FOR 6 0 PER CENT UNSCHEDULED NECK 

DISABILITY0 CLAIMANT CONTENDS THE CLAIM WAS PREMATURELY CLOSED 
BY THE DETERMINATION ORDER, DATED MAY 9, 1974• THE ISSUE OF EXTENT 
OF PERMANENT DISABILITY IS BEFORE THE BOARD ALSO BECAUSE OF THE 
POSITION TAKEN BY THE EMPLOYER. 

CLAIMANT, AGE 49 0 SUFFERED A COMPENSABLE INJURY IN SEPTEMBER, 
1971 WHEN THE TANKER TRUCK HE WAS DRIVING SLIPPED OFF THE ROAD AND 

CRASHED 0 CLAIMANT EXPERIENCED HEAD 0 NECK AND SHOULDER PAINS AND 
HAD DIFFICULTY FOCUSING HIS EYES 0 FOLLOWING A MYELOGRAM 0 AN 
ANTERIOR DISCECTOMY AND FUSION AT CS -6 WAS PERFORMED. 

A DETERMINATION ORDER, DATED NOVEMBER 2, I 973 ,• AWARDED 
CLAIMANT 64 DEGREES FOR UNSCHEDULED NECK DISABILITY0 AFTER RE
OPENING, A SECOND DETERMINATION ORDER, DATED MAY 9 0 t 975 • AWARDED 
CLAIMANT AN ADDITIONAL 32 DEGREE.S FOR A TOTAL OF 96 DEGREES EQUAL 
TO 3 0 PER CENT UNSCHEDULED NECK DISABILITY0 CLAIMANTv S COUNSEL 

URGES THAT CLAIMANT'S CONDITION IS NOT STATIONARY AND THE CLAIM 
SHOULD NOT HAVE BEEN CLOSED. 

THE REFEREE FOUND THERE WAS NO FURTHER TREATMENT CONTEM
PLATED, EITHER ON A NEUROLOGICAL NOR ORTHOPEDIC BASIS 0 ANO THE ONLY 
TREATMENT CLAIMANT WAS PRESENTLY UNDERGOING WAS GROUf' THERAPY 
UNDER DR 0 CARTER, A PSYCHIATRIST 0 THIS TREATMENT IS THE RESPONSI~ 
BILITY OF THE EMPLO:YER PURSUANT TO ORS 656 0 245 0 

THE TEST FOR DETERMINING THE DEGREE OF DISABILITY. RESULTING 
FROM AN UNSCHEDULED INJURY IS LOSS OF EARNING CAPACITY MEASURED BY 

CONSIDERING THE EFFECT THE PHYSICAL INJURY HAS UPON CLAIMANT AND 
TAKING INTO ACCOUNT HIS INTELLIGENCE, EDUCATION 0 AGE ANO TRAINA

BILITY0 MOTIVATION TO SEEK EMPLOYMENT IS ALSO A RELEVANT FACTOR 0 

CLAIMANT NOW HAS INTERMITTENT BUT CHRONIC PAIN IN HIS HEAD, 
NECK AND SHOULDER - HAS DAILY 0 OFTEN SEVERE 0 HEADACHES - HAS A 
CONSTANT HEAD AND NECK TREMOR AND HOLDS HIS HEAD IN SEMI-FLEXION 
AS A MEANS OF ALLEVIATING THE HEADACHES, THE MEDICAL EVIDENCE 
AND TESTIMONY OF CLAIMANT AND WITNESSES ESTABLISHES THAT CLAIM
ANT IS NOW PRECLUDED FROM RETURNING TO TRUCK ORIVING 0 A JOB WHICH 
PAID UPWARDS OF 2 0 • 000 DOLLARS PER YEAR 0 

CLAIMANT'S PRESENT DISABILITIES APPEAR TO INVOLVE ELEMENTS 
OF BOTH PHYSICAL AND PSYCHOLOGICAL PROBLEMS, THERE IS NO INDICA

TION CLAIMANT HAS SOU(jHT ANY POST-INJURY EMPLOYMENT IN LIGHT WORK 0 

ALTHOUGH CLAIMANT POSSESSES NO SKILLS OTHER THAN THOSE ACQUIRED 
IN TRUCK DRIVING 0 HE DOES HAVE INTELLECTUAL RESOURCES ANO AN ADE~ 
QUATE UNDERSTANDING OF MECHANICAL AND ELECTRICAL PRINCIPLES• CLAIM
ANT IS RECEIVING A GOOD TAX-FREE DISABILITY INCOME AND 0 AS A RESULT 0 

THE_ PROGNOSIS FOR HIS VOCATIONAL REHABILITATION IS GUARDEO0 

THE REFEREE CONCLUDED CLAIMANT·• S CONDITION WAS STATIONARY 

ANO HE WAS NOT 0 IN FA<?T• PERMANENTLY AND TOTALLY DISABLED 0 BUT 
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1976WCB CASE NO0 75-1880 FEBRUARY 10,

JACKW. O' BRYANT, CLAIMANT
EVOHL F, MALAGON, CLAIMANT1 S ATTY,
JONES, LANG, KLEIN,  OLF AND SMITH,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

Cl im nt requests bo rd review of the referee s oiuder which
A ARDED CLAIMANT 192 DEGREES FOR 6 0 PER CENT UNSCHEDULED NECK
DISABILITY, CLAIMANT CONTENDS THE CLAIM  AS PREMATURELY CLOSED
BY THE DETERMINATION ORDER, DATED MAY 9 , 1 974 , THE ISSUE OF EXTENT
OF PERMANENT DISABILITY IS BEFORE THE BOARD ALSO BECAUSE OF THE
POSITION TAKEN BY THE EMPLOYER.

Claima t, age 49, suffered a compe sable i jury i September,
197 1  HEN THE TANKER TRUCK HE  AS DRIVING SLIPPED OFF THE ROAD AND
CRASHED, CLAIMANT EXPERIENCED HEAD, NECK AND SHOULDER PAINS AND
HAD DIFFICULTY FOCUSING HIS EYES. FOLLO ING A MYELOGRAM, AN
ANTERIOR DISCECTOMY AND FUSION AT C5 6  AS PERFORMED,

A DETERMINATION ORDER, DATED NOVEMBER 2 , 1 973 , A ARDED
CLAIMANT 6 4 DEGREES FOR UNSCHEDULED NECK DISABILITY. AFTER RE
OPENING, A SECOND DETERMINATION ORDER, DATED MAY 9 , 1 975 , A ARDED
CLAIMANT AN ADDITIONAL 32 DEGREES FOR A TOTAL OF 96 DEGREES EQUAL
TO 3 0 PER CENT UNSCHEDULED NECK DISABILITY. CLAIMANT'S COUNSEL
URGES THAT CLAIMANT'S CONDITION IS NOT STATIONARY AND THE CLAIM
SHOULD NOT HAVE BEEN CLOSED.

Th REFEREE FOUND THERE  AS NO FURTHER TREATMENT CONTEM
PLATED, EITHER ON A NEUROLOGICAL NOR ORTHOPEDIC BASIS, A D THE ONLY
TREATMENT CLAIMANT  AS PRESENTLY UNDERGOING  AS GROUP THERAPY
UNDER DR. CARTER, A PSYCHIATRIST, THIS TREATMENT IS THE RESPONSI
BILITY OF THE EMPLOYER PURSUANT TO ORS 656.245 .

The test for determi i g the degree of disability resulti g
FROM AN UNSCHEDULED INJURY IS LOSS OF EARNING CAPACITY MEASURED BY
CONSIDERING THE EFFECT THE PHYSICAL INJURY HAS UPON CLAIMANT AND
TAKING INTO ACCOUNT HIS INTELLIGENCE, EDUCATION, AGE AND THAI NA
BILITY. MOTIVATION TO SEEK EMPLOYMENT IS ALSO A RELEVANT FACTOR.

Cl im nt now h s intermittent but chronic p in in his he d,
NECK AND SHOULDER HAS DAILY, OFTEN SEVERE, HEADACHES HAS A
CONSTANT HEAD AND NECK TREMOR AND HOLDS HIS HEAD IN SEMI FLEXION
AS A MEANS OF ALLEVIATING THE HEADACHES. THE MEDICAL EVIDENCE
AND TESTIMONY OF CLAIMANT AND  ITNESSES ESTABLISHES THAT CLAIM
ANT IS NO PRECLUDED FROM RETURNING TO TRUCK DRIVING, A JOB  HICH
PAID UP ARDS OF 2 0,000 DOLLARS PER YEAR.

Claima t s prese t disabilities appear to i volve eleme ts

OF BOTH PHYSICAL AND PSYCHOLOGICAL PROBLEMS. THERE IS NO INDICA
TION CLAIMANT HAS SOUGHT ANY POST-INJURY EMPLOYMENT IN LIGHT  ORK,
ALTHOUGH CLAIMANT POSSESSES NO SKILLS OTHER THAN THOSE ACQUIRED
IN TRUCK DRIVING, HE DOES HAVE INTELLECTUAL RESOURCES AND AN ADE
QUATE UNDERSTANDING OF MECHANICAL AND ELECTRICAL PRINCIPLES. CLAIM
ANT IS RECEIVING A GOOD TAX-FREE DISABILITY INCOME AND, AS A RESULT,
THE PROGNOSIS FOR HIS VOCATIONAL REHABILITATION IS GUARDED.

Th REFEREE CONCLUDED CLAIMANT'S CONDITION
AND HE  AS NOT, IN FACT, PERMANENTLY AND TOTALLY

 AS STATIONARY
DISABLED, BUT
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ENTITLED TO AN ADDITIONAL. 96 DEGREES FOR A TO'l'AL AWARD OF t 92 
DEGREES OF THE MAXIMUM OF 3 2 0 DEGREES FOR HIS LJNSCHEDULED NECK 

DISABILITY• 

THE BOARD, ON DE NOVO REVIEW, CONCURS AND AFFIRMS AND ADOPTS 
THE ORDER OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 1 7, 197 5 IS AFFIRMED• 

WCB CASE NO. 74-3503 

IN THE MATTER OF THE COMPENSATION OF 

DARLENE MILLS, CLAIMANT 
ANO IN THE MATTER OF COMPLYING STATUS OF 

EDWARD Ae LONGSHORE, SR•, RUBY T-• 
LONGSHORE, EDWARD Ae LONGSHORE, JR•• 
AND DARLENE �• LONGSHORE, � BA MYRTLE 
GROVE MOTEL OR JAY v. · SIMLER, � BA 
MYRTLE GROVE MOTEL, EMPLOYER 

EVOHL F. MALAGON,' CLAIMANT• S ATTY. 

FARRELL AND SPENCE, DWYER AND JENSEN 1 

PAUL E, GEDDES, DEFENSE ATTYSe 
REQUEST FOR REVIEW BV EMPLOYER 

FEBRUARY 1 O, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER SEEKS BOARD REVIEW OF THE REFEREE• S ORDER WHICH 

FOUND THAT EDWARD A• LONGSHORE, SR•, EDWARD A• LONGSHORE, JR•, AND 
DARLENE De LONGSHORE, OBA MYRTLE GROVE MOTEL AND TRAILER PARK 
( HEREINAFTER REFERRED TO AS LONGSHORE) WAS A NONCOMPLYING SUBJECT 

EMPLOYER ON SEPTEMBER 2 • 197 3 WHEN CLAIMANT, A SUBJECT WORKMAN, 
SUFFERED A COMPENSABLE INJURY ARISING OUT OF ANO IN THE COURSE OF 
HER EMPLOYMENT•· 

~ MAY 17 1 I 9 7 3 LONGSHORE PURCHASED THE MOTEL AND TRAILER 
PARK FROM JAY SIMLER, OBA MYRTLE GROVE MOTEL, ( HEREINAFTER RE

FERRED TO AS SIMLER) AND IN JUNE 1973 CLAIMANT MOVED INTO THE MOTEL 
UNDER AN AGREEMENT WITH LONGSHORE TO ACT AS MANAGER THEREOF• 
CLAIMANT'S DUTIES WERE TO CLEAN THE UNITS WHEN THEY BECAME VACANT 
AND SHOW THEM TO PROSPECTIVE' RENTERS AND CONCLUDE RENTAL AGREE

MENTS - SHE WAS TO RECEIVE 2 0 DOLLARS FOR EACH UNIT SHE CLEANED 
AND-WAS GIVEN A RENT REDUCTION FOR HER OWN UNIT IN WHICH SHE LIVED• 

CLAIMANT HAD OTHER DUTIES WHICH INCLUDED MAINTENANCE WORK IN 

GENERAL, 

ON AUGUST 6 • 197 3 LONGSHORE NOTIFIED SIMLER THAT BECAUSE OF 
ALLEGED MISREPRESENTATIONS THEY WERE SEEKING RESCISSION OF THE 

CONTRACT• SIMLER WAS .ALSO NOTIFIED THAT LONGSHORE WOULD REMAIN 
IN POSSESSION SOLELY TO PROTE.CT THE PROPERTY• CLAIMANT WAS AD

VISED OF THIS ACTION BY LONGSHORE AND THE RECEIPT BOOKS AND KEYS 
WERE TURNED OVER TO CLAIMANT AND HER HUSBAND, THE LONGSHORE 

FAMILIES RETURNED TO CALIFORNIA, 

ON AUGUST 3 1 , 1 9 7 3 CLAIMANT RECEIVED A LETTER FROM MR, LONG
SHORE, SR, 1 ADVISING HER THAT HIS ATTORNEY HAD INFORMED HIM NOT TO 

RENT TO ANYONE AFTER SEPTEMBER 1, BUT THAT THIS DID NOT MEAN THAT 
CLAIMANT AND HER HUSBAND WOULD HAVE TO MOVE 0 THE LETTER WAS RE

CEIVED BY CLAIMANT ON SEPTEMBER 4, 1973 • 
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 AS ENTITLED TO AN ADDITIONAL 96 DEGREES FOR A TOTAL A ARD OF 192
DEGREES OF THE MAXIMUM OF 32 0 DEGREES FOR HIS UNSCHEDULED NECK
DISABILITY.

The BOARD, ON DE NOVO REVIE , CONCURS AND AFFIRMS AND ADOPTS
THE ORDER OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED SEPTEMBER 1 7 , 1 9 75 IS AFFIRMED.

WCB CASE NO. 74-3503 FEBRUARY 10, 1976

IN THE MATTER OF THE COMPENSATION OF
DARLENE MILLS, CLAIMANT
AND IN THE MATTER OF COMPLYING STATUS OF
ED ARD A. LONGSHORE, SR, , RUBY T.
LONGSHORE, ED ARD A. LONGSHORE, JR,,
AND DARLENE D. LONGSHORE, DBA MYRTLE
GROVE MOTEL OR JAY V. SIMLER, DBA
MYRTLE GROVE MOTEL, EMPLOYER

EVOHL F. MALAGON, CLAIMANT* S ATTY.
FARRELL AND SPENCE, D YER AND JENSEN,
PAUL E. GEDDES, DEFENSE ATTYS.

REQUEST FOR REVIE BY EMPLOYER

Reviewed by board Members wilso a d moore.

The employer seeks board review of the referee's order which

FOUND THAT ED ARD A. LONGSHORE, SR., ED ARD A. LONGSHORE, JR., AND
DARLENE D. LONGSHORE, DBA MYRTLE GROVE MOTEL AND TRAILER PARK
(HEREINAFTER REFERRED TO AS LONGSHORE)  AS A NONCOMPLYING SUBJECT
EMPLOYER ON SEPTEMBER 2 , 1 973  HEN CLAIMANT, A SUBJECT  ORKMAN,
SUFFERED A COMPENSABLE INJURY ARISING OUT OF AND IN THE COURSE OF
HER EMPLOYMENT.

On MAY 1 7 , 1 9 73 LONGSHORE PURCHASED THE MOTEL AND TRAILER
PARK FROM JAY SIMLER, DBA MYRTLE GROVE MOTEL, (HEREINAFTER RE
FERRED TO AS SIMLER) AND IN JUNE 1 9 73 CLAIMANT MOVED INTO THE MOTEL
UNDER AN AGREEMENT  ITH LONGSHORE TO ACT AS MANAGER THEREOF.
CLAIMANT S DUTIES  ERE TO CLEAN THE UNITS  HEN THEY BECAME VACANT
AND SHO THEM TO PROSPECTIVE RENTERS AND CONCLUDE RENTAL AGREE
MENTS SHE  AS TO RECEIVE 2 0 DOLLARS FOR EACH UNIT SHE CLEANED
AND  AS GIVEN A RENT REDUCTION FOR HER O N UNIT IN  HICH SHE LIVED.
CLAIMANT HAD OTHER DUTIES  HICH INCLUDED MAINTENANCE  ORK IN
GENERAL.

On AUGUST 6 , 1 9 73 LONGSHORE NOTIFIED SIMLER THAT BECAUSE OF
ALLEGED MISREPRESENTATIONS THEY  ERE SEEKING RESCISSION OF THE
CONTRACT. SIMLER  AS ALSO NOTIFIED THAT LONGSHORE  OULD REMAIN
IN POSSESSION SOLELY TO PROTECT THE PROPERTY. CLAIMANT  AS AD
VISED OF THIS ACTION BY LONGSHORE AND THE RECEIPT BOOKS AND KEYS
 ERE TURNED OVER TO CLAIMANT AND HER HUSBAND. THE LONGSHORE
FAMILIES RETURNED TO CALIFORNIA.

On AUGUST 3 1 , 1 973 CLAIMANT RECEIVED A LETTER FROM MR. LONG
SHORE, SR. , ADVISING HER THAT HIS ATTORNEY HAD INFORMED HIM NOT TO
RENT TO ANYONE AFTER SEPTEMBER 1 , BUT THAT THIS DID NOT MEAN THAT
CLAIMANT AND HER HUSBAND  OULD HAVE TO MOVE. THE LETTER  AS RE
CEIVED BY CLAIMANT ON SEPTEMBER 4, 1973.
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SEPTEMBER 2 1 1 973 CLAIMANT ALLEGES THAT SHE FELL IN AN 

OPEN DITCH WHILE WAL.KING FROM THE APARTMENT TO THE PUMP HOUSE TO 
CHLORINATE THE WATER SUPPLY• SHE FURTHER ALLEGES SHE WAS IN THE 
SCOPE AND COURSE OF HER EMPLOYMENT AT THE TIME SHE SUFFERED FROM 
INJURIES RESULTING FROM THIS FALLe 

THE REFEREE FOUND THAT NEITHER LONGSHORE NOR SIMLER CARRIED 
A POLICY OF WORKMENT S COMPENSATION INSURANCE ON SEPTEMBER Z t 197 3 
AND, THEREFORE, IF EITHER WAS FOUND TO BE AN EMPLOYER THERE WAS, 
AT THAT DATE• NO COMPLIANCE WITH ORS 656 0 016, 

THE REFEREE FOUND THAT CLAIMANT WAS AN EMPLOYE FROM MID
JULY TO, AT LEAST, AUGUST 6, 197 3 - ALL OF THE REQUIREMENTS TO 
ESTABLISH AN EMPLOYER-EMPLOVE RELATIONSHIP BETWEEN LONGSHORE 
AND CLAIMANT WERE PRESENT• THE REFEREE FURTHER FOUND THAT CLAIM
ANT WAS NOT A NONSUBJECT WORKMAN AS DESCRIBED IN ORS 656,027 (3) 
BY VIRTUE OF THE WORK BE ING BOTH CASUAL AND NOT IN THC:: COURSE OF 

·HIS EMPLOVERT S TRADE, BUSINESS OR PROFESSION• TO THE CONTRARY, 
THE EVIDENCE INDICATED· THAT THE MOTEL OPERATION WAS A BUSINES'$ OF 
LONGSHORE AND THAT ALTHOUGH THE AMOUNTS PAID CLAIMANT MAY HAVE 
BEEN LESS THAN t O O DOLLARS IN ANY 3 0 DAV PERIOD, THE RULING IN 
BUCKNER V 0 KENNEDY'S RIDING ACADEMY (UNDERSCORED), 99 ADV SH 1525, 
IS THAT THE PROVISIONS OF THE ,STATUTE PROVIDING THAT TOTAL LABOR 
COSTS IN A 3 0 DAV PERIOD MUST EXCEED 1 00 DOLLARS IS NOT APPLICABLE 
IN THOSE INSTANCES WHERE THE EMPLOYMENT IS IN THE COURSE OF THE 
TRADE, BUSINESS, OR PROFESSION OF THE EMPLOYER. THE REFEREE CON
CLUDED THAT CLAIMANT WAS A SUBJECT EMPLOVE 0 

THE REFEREE FURTHER FOUND THAT SUBSEQUENT TO AUGUST 6, I 9 7 3 
LONGSHORE ACQUIESCED IN CLAIMANT AND HER HUSBAND STAYING ON AS / 
CARETAKERS OF THE PROPERTY. THE LETTER TO CLAIMANT FROM MR• 
LONGSHORE, SRe • DATED AUGUST 31, t 973 CERTAINLY INDICATED THAT 
LONGSHORE WAS AWARE THAT CLAIMANT HAD REMAINED ON THE PREMISES 
AND THAT THEY WERE TO BE PERMITTED TO CONTINUE REMAINING ON THE 
PREMISES BUT NOT TO RENT ANY UNITS TO ANYONE, THE INSTRUCTION NOT 
TO RENT IS A CONCLUSIVE SHOWING OF PRINCIPLE-AGENT RELATIONSHIP 
EXISTING AS OF AUGUST 3 1 0 THE REFEREE CONCLUDED THAT EVEN IF SUCH 
LETTER COULD BE CONSTRUED TO SHOW AN INTENT TO TERMINATE. SUCH 
RELATIONSHIP, THE TERMINATION WOULD NOT BE EFFECTIVE UNTIL THE 

· LETTER WAS RECEIVED WHICH WAS ON SEPTEMBER 4 • 1 973, SIMLER WAS 
ALSO AWARE THAT THE PROPERTY WAS UNDER A CARETAKER APPOINTED BY 
LONGSHORE AND THE REFEREE CONCLUDED IT WAS UNREASONABLE TO ASSUME 
THAT LONGSHORE WITH THE SUBSTANTIAL INVESTMENT IN THE REAL AND 
PERSONAL PROPERTY WOULD SIMPLY WALK OFF AND ABANDON IT LEAVING 
NO CARETAKERS WHEN, AT THAT TIME 1 IT HAO NO KNOWLEDGE WHETHER 
THE SUIT FOR RESCISSION WOULD BE SUCCESSFUL• 

THE REFEREE CONCLUDED THAT THE EMPLOVER-EMPLOYE RELATION
SHIP CONTINUED-UNINTERRUPTED UNTIL THE AUGUST 3 I I t 973 LETTER WAS 
RECEIVED ON SEPTEMBER 4 BY CLAIMANT• HE CONCLUDED THAT THERE WAS 
NO EVIDENCE THAT SIMLER WAS AN EMPLOYER OF CLAIMANT ON SEPTEMBER 
2, 1973 - HE HAD TALKED TO CLAIMANT ABOUT THE POSSIBILITY OF BEING 
APPOINTED A RECEIVER B,µT • IN HIS AFFIDAVIT REQUESTING SUCH APPOINT
MENT, SIMLER HAD INDldATED THAT THE PERSON LEFT IN CHARGE BY LONG
SHORE WAS SATl·SFACTOR;f TO HIMo AT NO TIME DID SIMLER EVER GIVE 
INSTRUCTIONS TO THE CLAIMANT TO TAKE ANY ACTION AT THE MOTEL ON 
HIS BEHALF• 

W1TH RESPECT TO WHE":"HER OR NOT CLAIMANT HAD SUSTAINED AN 
INJURY ARISING OUT. OF AND IN THE COURSE OF HER EMPLOVMENT 1 THE 
REFEREE FOUND THAT THOUGH THERE WAS SOME TESTIMONY THAT CLAIM
ANT WAS WEARING HIGH HEELS AND PREPARING TO GO INTO TOWN THAT 
NIGHT THIS DID NOT 1 BY AND OF ITSELF, INDICATE THAT SHE WAS NOT 

· -t 5 7-

On SEPTEMBER 2 , 1 973 CLAIMANT ALLEGES THAT SHE PELL IN AN
OPEN DITCH  HILE  ALKING FROM THE APARTMENT TO THE PUMP HOUSE TO
CHLORINATE THE  ATER SUPPLY. SHE FURTHER ALLEGES SHE  AS IN THE
SCOPE AND COURSE OF HER EMPLOYMENT AT THE TIME SHE SUFFERED FROM
INJURIES RESULTING FROM THIS FALL.

The referee fou d that  either lo gshore  or simler carried
A POLICY OF workmen s COMPENSATION INSURANCE ON SEPTEMBER 2, 1973
AND, THEREFORE, IF EITHER  AS FOUND TO BE AN EMPLOYER THERE  AS,
AT THAT DATE, NO COMPLIANCE  ITH ORS 6 56.0 1 6 .

The referee fou d that claima t was a employe from mid

JULY TO, AT LEAST, AUGUST 6 , 1 9 73 ALL OF THE REQUIREMENTS TO
ESTABLISH AN EMPLOYER-EMPLOYE RELATIONSHIP BET EEN LONGSHORE
AND CLAIMANT  ERE PRESENT. THE REFEREE FURTHER FOUND THAT CLAIM
ANT  AS NOT A NONSUBJECT  ORKMAN AS DESCRIBED IN ORS 656.027 (3)
BY VIRTUE OF THE  ORK BEING BOTH CASUAL AND NOT IN THE COURSE OF
HIS EMPLOYER S TRADE, BUSINESS OR PROFESSION. TO THE CONTRARY,
THE EVIDENCE INDICATED THAT THE MOTEL OPERATION  AS A BUSINESS OF
LONGSHORE AND THAT ALTHOUGH THE AMOUNTS PAID CLAIMANT MAY HAVE
BEEN LESS THAN 100 DOLLARS IN ANY 3 0 DAY PERIOD, THE RULING IN
BUCKNER V. KENNEDY' S RIDING ACADEMY ( UNDERSCORED) , 99 ADV SH 1 5 2 5 ,
IS THAT THE PROVISIONS OF THE STATUTE PROVIDING THAT TOTAL LABOR
COSTS IN A 30 DAY PERIOD MUST EXCEED 100 DOLLARS IS NOT APPLICABLE
IN THOSE INSTANCES  HERE THE EMPLOYMENT IS IN THE COURSE OF THE
TRADE, BUSINESS, OR PROFESSION OF THE EMPLOYER. THE REFEREE CON
CLUDED THAT CLAIMANT  AS A SUBJECT EMPLOYE,

The REFEREE FURTHER FOUND THAT SUBSEQUENT TO AUGUST 6, 19 73
LONGSHORE ACQUIESCED IN CLAIMANT AND HER HUSBAND STAYING ON AS /

CARETAKERS OF THE PROPERTY. THE LETTER TO CLAIMANT FROM MR.
LONGSHORE, SR., DATED AUGUST 3 1 , 1 973 CERTAINLY INDICATED THAT
LONGSHORE  AS A ARE THAT CLAIMANT HAD REMAINED ON THE PREMISES
AND THAT THEY  ERE TO BE PERMITTED TO CONTINUE REMAINING ON THE
PREMISES BUT NOT TO RENT ANY UNITS TO ANYONE. THE INSTRUCTION NOT
TO RENT IS A CONCLUSIVE SHO ING OF PRINCIPLE-AGENT RELATIONSHIP
EXISTING AS OF AUGUST 3 1 . THE REFEREE CONCLUDED THAT EVEN IF SUCH
LETTER COULD BE CONSTRUED TO SHO AN INTENT TO TERMINATE SUCH
RELATIONSHIP, THE TERMINATION  OULD NOT BE EFFECTIVE UNTIL THE
LETTER  AS RECEIVED  HICH  AS ON SEPTEMBER 4, 1 9 73 , SIMLER  AS
ALSO A ARE THAT THE PROPERTY  AS UNDER A CARETAKER APPOINTED BY
LONGSHORE AND THE REFEREE CONCLUDED IT  AS UNREASONABLE TO ASSUME
THAT LONGSHORE  ITH THE SUBSTANTIAL INVESTMENT IN THE REAL AND
PERSONAL PROPERTY  OULD SIMPLY  ALK OFF AND ABANDON IT LEAVING
NO CARETAKERS  HEN, AT THAT TIME, IT HAD NO KNO LEDGE  HETHER
THE SUIT FOR RESCISSION  OULD BE SUCCESSFUL.

The referee co cluded that the employer employe relatio 
ship CONTINUED UNINTERRUPTED UNTIL THE AUGUST 3 1 , 1 973 LETTER  AS
RECEIVED ON SEPTEMBER 4 BY CLAIMANT, HE CONCLUDED THAT THERE  AS
NO EVIDENCE THAT SIMLER  AS AN EMPLOYER OF CLAIMANT ON SEPTEMBER
2 , 1 973 HE HAD TALKED TO CLAIMANT ABOUT THE POSSIBILITY OF BEING
APPOINTED A RECEIVER BUT, IN HIS AFFIDAVIT REQUESTING SUCH APPOINT
MENT, SIMLER HAD IND idATED THAT THE PERSON LEFT IN CHARGE BY LONG
SHORE  AS SATISFACTORY TO HIM. AT NO TIME DID SIMLER EVER GIVE
INSTRUCTIONS TO THE CLAIMANT TO TAKE ANY ACTION AT THE MOTEL ON
HIS BEHALF.

With respect to whether or  ot claima t had sustai ed a 

INJURY ARISING OUT OF AND IN THE COURSE OF HER EMPLOYMENT, THE
REFEREE FOUND THAT THOUGH THERE  AS SOME TESTIMONY THAT CLAIM
ANT  AS  EARING HIGH HEELS AND PREPARING TO GO INTO TO N THAT
NIGHT THIS DID NOT, BY AND OF ITSELF, INDICATE THAT SHE  AS NOT
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HER CHORES• THE EVIDENCE THAT SHE WAS WALKING OUT ON THE 
PAOPERTY TO CHLORINATE THE WATER SUPPLY, WHICH WAS A PART OF HER 
EMPLOYMENT DUTIES, WAS NOT CONTRADICTED• THE REFEREE ACCEPTED 
CLAIMANT" S TESTIMONY AND CONCLUDED THAT SHE HAD SUFFERED A COM
PEN SABLE INJURY ARISING OUT OF AND IN THE COURSE OF HER EMPLOYMENT 
ON SEPTEMBER 2 1 1 973 • 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE OPINION 
AND ORDER OF THE REFEREE, AS AMENDED• 

ORDER 

THE ORDER OF THE REFEREE .DATED JUNE 3 0 1 1975 1 AS AMENDED BY 
. THE ORDER DATED JULY 21 1 19 75 1 IS AFFIRMED• 

CLAIMANT" S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY" S 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 00 DOLLARS PAYABLE IN THE FIRST INSTANCE BY THE STATE ACCIDENT 
INSURANCE FUND 1 BUT RECOVERABLE BY THE WORKMEN" S COMPENSATION 
BOARD FROM EDWARD Ae LONGSHORE, SRe, EDWARD Ae LONGSHORE, JR• 1 

AND DARLENE De LONGSHORE, OBA MYRTLE GROVE MOTEL, UNDER' THE PRO
VISIONS OF ORS 656e054(3). 

WCB CASE NO. 74-3166 FEBRUARY 11, 1976 
WCB CASE NO. 75-1490 

MELVIN E. BARNEY, CLAIMANT 
DYE AND OLSON, CLAIMANT" S ATTYS. 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYS, 
REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOOREe, 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE" S O~DER WHICH 
APPROVED THE DENIALS OF CLAIMANT" s CLAIMS FOR AGGRAVATION IN wee 
CASE Nos. 7 4 -3 1 6 6 AND 7 5 -1 4 9 0 • 

0N JANUARY 12 1 1 972 CLAIMANT HAD SUFFERED MYOCARDIAL INFARC
TION WHILE AT WORK AND, ON JULY 4, 1972 1 SUFFERED A SECOND MYOCAR
DIAL INFARCTION WHICH WAS AN EXTENSION OF THE FIRST• BOTH WERE 
FOUND TO BE COMPENSABLE INTERIOR ( UNDERSCORED) INFARCTIONS - THE 
RIGHT CORONARY. ARTERY PRINCIPALLY SUPPLIED BLOOD TO THE AREAS 

DAMAGED• 

CLAIMANT HAS NOT WORKED SINCE THE SECOND MYOCARDIAL INFARC
TION, HOWEVER, HE HAS PARTICIPATED IN RODEO ACTIVITIES AND EVENTS• 
ON MAY 23 1 I 974 CLAIMANT SUFFERED A THIRD MYOCARDIAL INFARCTION, 
THIS INFARCTION WAS AN ANTERIOR ( UNDERSCORED) INFARCTION INVOLVING 
THE LEFT CORONARY ART~RY WHICH SUPPLIES BLOOD TO THE FRONT OF THE 
HEART, THE AREA DAMAG'E:D. AFTER THE THIRD INFARCTION CLAIMANT HAD 
100 PER CENT OCCLUSION OF THE RIGHT CORONARY ARTERY AND CORONARY 

DISEASE IN BOTH THE RIGHT AND LEFT ARTERIES• 

CLAIMANT CONTENDS THAT THE FIRST TWO INFARCTIONS TO THE ONE 
AREA OF THE HEART RESULTED IN INCREASED STRESS ON THE REST OF THE 

HEART, THUS CULMINATING IN THE THIRD MYOCARDIAL INFARCTION, HE 

RELIES UPON THE OPINION OF DR• GROSSMAN, WHO FELT THAT THE ABOVE
AVERAGE LEVEL OF FATTY SUBSTANCE IN CLAIMANT'S BLOOD, DIABETES, 
OBESITY AND HIS SMOKING WERE ALL FACTORS CONTRIBUTING TO CORONARY 

-1 5 8 -

DOING HER CHORES. THE EVIDENCE THAT SHE  AS  ALKING OUT ON THE
PROPERTY TO CHLORINATE THE  ATER SUPPLY,  HICH  AS A PART OF HER
EMPLOYMENT DUTIES,  AS NOT CONTRADICTED. THE REFEREE ACCEPTED
CLAIMANT1 S TESTIMONY AND CONCLUDED THAT SHE HAD SUFFERED A COM
PENSABLE INJURY ARISING OUT OF AND IN THE COURSE OF HER EMPLOYMENT
ON SEPTEMBER 2 , 1 973 .

Th BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE OPINION
AND ORDER OF THE REFEREE, AS AMENDED.

ORDER
The order of the referee dated ju e 3 o , 1975, as ame ded by

THE ORDER DATED JULY 2 1 , 1 9 7 5 , IS AFFIRMED.

Claimant’s couns l is award d as a r asonabl attorn y’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 4 00 DOLLARS PAYABLE IN THE FIRST INSTANCE BY THE STATE ACCIDENT
INSURANCE FUND, BUT RECOVERABLE BY THE  ORKMEN S COMPENSATION
BOARD FROM ED ARD A. LONGSHORE, SR. , ED ARD A. LONGSHORE, JR. ,
AND DARLENE D. LONGSHORE, DBA MYRTLE GROVE MOTEL, UNDER THE PRO
VISIONS OF ORS 6 5 6.054 (3 ).

WCB CASE NO. 74-3166 FEBRUARY 11, 1976
WCB CASE NO. 75-1490

MELVIN E. BARNEY, CLAIMANT
DYE AND OLSON, CLAIMANT S ATTYS.
SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee s order which
approved the de ials of claima t s claims for aggravatio i WCB
CASE NOS. 74 -3 1 6 6 AND 7 5 -1 490.

On JANUARY 1 2 , 1 972 CLAIMANT HAD SUFFERED MYOCARDIAL INFARC
TION  HILE AT  ORK AND, ON JULY 4 , 1 97 2 , SUFFERED A SECOND MYOCAR
DIAL INFARCTION  HICH  AS AN EXTENSION OF THE FIRST. BOTH  ERE
FOUND TO BE COMPENSABLE INTERIOR (UNDERSCORED) INFARCTIONS THE
RIGHT CORONARY ARTERY PRINCIPALLY SUPPLIED BLOOD TO THE AREAS
DAMAGED.

Claima t has  ot worked si ce the seco d myocardial i farc

tion, HO EVER, HE HAS PARTICIPATED IN RODEO ACTIVITIES AND EVENTS.
ON MAY 23 , 1 974 CLAIMANT SUFFERED X THIRD MYOCARDIAL INFARCTION.
THIS INFARCTION  AS AN ANTERIOR (UNDERSCORED) INFARCTION INVOLVING
THE LEFT CORONARY ARTERY  HICH SUPPLIES BLOOD TO THE FRONT OF THE
HEART, THE AREA DAMAGED. AFTER THE THIRD INFARCTION CLAIMANT HAD
100 PER CENT OCCLUSION OF THE RIGHT CORONARY ARTERY AND CORONARY
DISEASE IN BOTH THE RIGHT AND LEFT ARTERIES.

Claima t co te ds that the first two i farctio s to the o e
area of the heart resulted i i creased stress o the rest of the
HEART, THUS CULMINATING IN THE THIRD MYOCARDIAL INFARCTION. HE
RELIES UPON THE OPINION OF DR. GROSSMAN,  HO FELT THAT THE ABOVE-
AVERAGE LEVEL OF FATTY SUBSTANCE IN CLAIMANT S BLOOD, DIABETES,
OBESITY AND HIS SMOKING  ERE ALL FACTORS CONTRIBUTING TO CORONARY
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DISEASE AND 9 AS THESE CONDITIONS CONTINUED TO THE PRESENT 

TIME, SPECIFICALLY CONTRIBUTED T0''THE THREE MYOCARDIAL INFARCTIONS 0 

OR 0 ROGERS ALSO WAS OF THE OPINION THAT THE ORIGINAL MYOCAR

DIAL INFARCTION IN 19 72 TRIGGERED THE CHAIN OF EVENTS WHICH CULMIN-. 

ATE � IN THE THIRD MYOCARDIAL INFARCTION, HOWEVER, DR 0 ROGERS DOES 

NOT INDICATE THAT THE TWO PRIOR MYOCARDIAL INFARCTIONS WERE MA

TERIALLY RELATED TO THE THIRD., NEITHER DR 0 GROSSMAN NOR DR 0 ROGERS 

TREATED OR EXAMINED CLAIMANT NOR DID THEY CONSULT WITH HIS TREAT

ING PHYSICIAN• DR 0 HOWARD, AN INTERNIST WITH CONSIDERABLE EXPERI

ENCE IN CARDIOLOGY 0 

DR 0 HOWARD WAS OF THE OPINION THAT THE THIRD MYOCARDIAL IN

FARCTION WAS NOT MATERIALLY RELATED TO THE TWO PRIOR ONES. THE 

RIGHT CORONARY ARTERY SUPPLIED BLOOD TO THE AREA DAMAGED BY THE 

FIRST TWO INFARCTIONS, THE LEFT CORONARY ARTERY WHICH WAS INVOLVED 

IN THE THIRD INFARCTION SUPPLIES BLOOD TO AN ENTIRELY DIFFERENT AREA0 

DR• HOWARD FELT THAT THE COMBINATION OF DIABETES, LIPACIDEMIA 1 

OBESITY AND SMOKING WERE MATERIAL CAUSAL FACTORS IN THE THIRD 

MYOCARDIAL INFARCTION TOGETHER WITH THE UNDERLYING PROGRESSIVE 

ARTERIOSCLEROTIC HEART DISEASE, ALL OF WHICH EXISTED SUBSEQUENT 

TO THE 1972 INFARCTION 0 CLAIMANT'S CONDITION WAS CONSIDERED IN

OPERABLE AND HE HAD BEEN TOLD NOT TO ENGAGE IN ANY PHYSICAL ACTIVITY 

OR WORK 0 HOWEVER, HE DID ENGAGE TO THE EXTENT OF PARTICIPATING IN 

RODEOS AND DR 0 HOWARD FELT SUCH ACTIVITY WAS DETRIMENTAL TO HIS 

CONDITION• 

THE REFEREE, BASED PRIMARILY UPON THE OPINIONS OF DR 0 HOWARD, 

WHO HAD TREATED CLAIMANT FOR ALL THREE MYOCARDIAL INFARCTIONS, 

CONCLUDED THAT CLAIMANT HAD FAILED TO SUSTAIN HIS BURDEN OF PROOF 

THAT THE THIRD MYOCARDIAL INFARCTION WAS AN AGGRAVATION OF EITHER 

THE FIRST OR SECOND INFARCTION 0 DR 0 HOWARD AGREED THAT THE TWO 

INFARCTIONS OCCURRING IN 1972. WERE RELATED AS THEY INVOLVED THE 

SAME ARTERY AND OCCURRED RELATIVELY CLOSE IN TIME - THIS WAS NOT 

THE SITUATION WITH RESPECT TO THE 1974 INFARCTION 0 

Wes CASE NO. 7 4 -3 1 6 6 AND 7 5 -1 4 9 0 WERE TREATED BY THE 

REFEREE AS ONE CLAIM - TWO CLAIMS HAD BEEN FILED FOR THE SAME 

INCIDENT0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON
CLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 1 8, 1975 IS 

AFFIRMED 0 

WCB CASE NO. 74-1694 

GARY T. CHRISTENSEN, CLAIMANT 
FR0HMAYER AND DEATHERAGE, 

CLAIMANT'S ATTYS 0 

DEPT0 OF JUSTICE, DEFENSE ATTY 0 

'REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 1 t, 1976 

REV IEWE0 BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT -REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

DENIED CLAIMANT'S CLAIM FOR FURTHER COMPENSATION FOR MEDICAL 

-t 5 9 -

(

ARTERY DISEASE AND, AS THESE CONDITIONS CONTINUED TO THE PRESENT
TIME, SPECIFICALLY CONTRIBUTED TC>THE THREE MYOCARDIAL INFARCTIONS.

Dr. ROGERS ALSO  AS OF THE OPINION THAT THE ORIGINAL MYOCAR
DIAL INFARCTION IN 1 9 72 TRIGGERED THE CHAIN OF EVENTS  HICH CULMIN
ATED IN THE THIRD MYOCARDIAL INFARCTION, HO EVER, DR. ROGERS DOES
NOT INDICATE THAT THE T O PRIOR MYOCARDIAL INFARCTIONS  ERE MA
TERIALLY RELATED TO THE THIRD, NEITHER DR. GROSSMAN NOR DR. ROGERS
TREATED OR EXAMINED CLAIMANT NOR DID THEY CONSULT  ITH HIS TREAT
ING PHYSICIAN, DR. HO ARD, AN INTERNIST  ITH CONSIDERABLE EXPERI
ENCE IN CARDIOLOGY.

Dr. HO ARD  AS OF THE OPINION THAT THE THIRD MYOCARDIAL IN
FARCTION  AS NOT MATERIALLY RELATED TO THE T O PRIOR ONES. THE
RIGHT CORONARY ARTERY SUPPLIED BLOOD TO THE AREA DAMAGED BY THE
FIRST T O INFARCTIONS, THE LEFT CORONARY ARTERY  HICH  AS INVOLVED
IN THE THIRD INFARCTION SUPPLIES BLOOD TO AN ENTIRELY DIFFERENT AREA.
DR. HO ARD FELT THAT THE COMBINATION OF DIABETES, LIPACIDEMIA,
OBESITY AND SMOKING  ERE MATERIAL CAUSAL FACTORS IN THE THIRD
MYOCARDIAL INFARCTION TOGETHER  ITH THE UNDERLYING PROGRESSIVE
ARTERIOSCLEROTIC HEART DISEASE, ALL OF  HICH EXISTED SUBSEQUENT
TO THE 1 9 72 INFARCTION. CLAIMANT S CONDITION  AS CONSIDERED IN
OPERABLE AND HE HAD BEEN TOLD NOT TO ENGAGE IN ANY PHYSICAL ACTIVITY
OR  ORK, HO EVER, HE DID ENGAGE TO THE EXTENT OF PARTICIPATING IN
RODEOS AND DR. HO ARD FELT SUCH ACTIVITY  AS DETRIMENTAL TO HIS
CONDITION.

The referee, based primarily upo the opi io s of dr. Howard,
 HO HAD TREATED CLAIMANT FOR ALL THREE MYOCARDIAL INFARCTIONS,
CONCLUDED THAT CLAIMANT HAD FAILED TO SUSTAIN HIS BURDEN OF PROOF
THAT THE THIRD MYOCARDIAL INFARCTION  AS AN AGGRAVATION OF EITHER
THE FIRST OR SECOND INFARCTION. DR. HO ARD AGREED THAT THE T O
INFARCTIONS OCCURRING IN 1 9 72  ERE RELATED AS THEY INVOLVED THE
SAME ARTERY AND OCCURRED RELATIVELY CLOSE IN TIME THIS  AS NOT
THE SITUATION  ITH RESPECT TO THE 1 9 74 INFARCTION.

 cB CASE NO. 74 3 1 6 6 AND 7 5 -1 4 9 0  ERE TREATED BY THE
REFEREE AS ONE CLAIM T O CLAIMS HAD BEEN FILED FOR THE SAME
INCIDENT.

The board, on d novo r vi w, affirms th findings and con
clusions OF THE REFEREE.

ORDER
Th ord r of th r f r  dat d S pt mb r is,

AFFIRMED.
1975 IS

WCB CASE NO. 74-1694 FEBRUARY 11, 1976

GARY T. CHRISTENSEN, CLAIMANT
frohmayer a d deatherage,
claima t’s attys.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d Phillips.

Claima t requests board review of the referee’s order which
DENIED cl im nt s CLAIM FOR FURTHER COMPENSATION FOR MEDICAL
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BETWEEN JULY 6, 1 973 AND.THE DATE OF HIS ORDER (SEPTEMBER 

22 1 1975) AND FOR ADDITIONAL TEMPORARY TOTAL DISABILITY BETWEEN 

SEPTEMBER 1 1 1.972 AND THE DATE OF HIS ORDER, AFFIRMED THE DETER

MINATION ORDER MAILED JULY 26 1 1 973 AND DENIED CLAIMANT'S CLAIM 
FOR AGGRAVATION, 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS MID AND LOW 

BACK ON AUGUST 16 1 1 972 - THE CLAIM WAS. ACCEPTED AND CLOSED JULY 

2 6 1 1973 BY DETERM !NATION ORDER WHICH AWARDED CLAIMANT TEMPORARY 

TOTAL DISABILITY COMPENSATION 1_"0 SEPTEMBER 1 1 1 972 AND 16 DEGREES 

FOR 5 PER CENT UNSCHEDULED LOW BACK DISABILITY, 

CLAIMANT HAD A PREEXISTING DEVELOPMENTAL CONGENITAL. ANOMALY 
OF THE LUMBAR SPINE DESCRIBED AS A 'TRANSITIONAL VERTEBRA'• PRIOR 

TO AUGUST 16 1 1 972 .CLAIMANT HAD EXPERIENCED ONSETS OF PAIN SYMPTOMS 

DUE TO EXACERBATION OF THIS PREEXISTING CONDITION BY BACK TRAUMAS 

BUT NONE WERE SERIOUS ENOUGH TO PREVENT CLAIMANT FROM ~ETURNING 

TO WORK SOON THERE:AFTER• CLAIMANT HAD BEEN EMPLOYED AS A CHECKER 

FOR THE E MPLOVER FOR SOME THREE YEARS, PRIOR TO Ii IS t 9 7 2 INJURY AND 

FOR SEVERAL MONTHS PRIOR TO THE INJURY HAD NOT EXPERIENCED ANY BACK 

PROBLEMS• 

AFTER THE AUGUST 1 6 1 t 9 7 2 INJURY I WHICH WAS DIAGNOSED AS A 

LUMBAR-DORSAL CONTUSION AND WHICH ,ALSO EXACERBATED HIS TRANSITIONAL 

VERTEBRA CON DJTION 1 CL.Al MANT RETURNED TO WORK ON SE PT EMBER 1 1 197 2 • 

CLAIMANT EXPERIENCED SOME OCCASIONAL ACHING IN THE LOW BACK BROUGHT 

ON BY PROLONGED STANDING OR HEAVY LIFTING, BENDING OR TWISTING ACTI

VITIES, BUT HIS CONDITION WAS CONSIDERED TO BE STATIONARY AND HIS 

CL.AIM WAS CLOSED ON JULY 2 6, t 9 7 3 1 

CLAIMANT CONTINUED TO WORK FULL TIME UNTIL JANUARY 3 t , 197 4 1 

BUT ON THE FOLL.OWING DAV SOUGHT THE SERVICES OF DR, LYNCH FOR CHRONIC 

RECURRENT LOW BACK PAIN, FOUR OR FIVE DAYS PRIOR TO SEEING DR, 

LVNCH 1 CLAIMANT HAD SLIPPED AND FALLEN IN THE BATHTUB AND HIS SYMP

TOMS HAD BECOME MORE SEVERE, CLAIMANT WAS RELEASED TO RETURN'· 

TO HIS REGULAR JOB ON MAY 6 1 197 4 WITH A PRESCRIPTION FOR PA IN MEDI

CATION AND ADVICE TO WEAR A BACK BRACE, HE RETURNED TO FULL TIME 

WORK AND CONTINUED UNTIL OCTOBER 2 8 1 19 74 WHEN AGAIN HE EXPERIENCED 

SEVERE LOW BACK PAIN WHl..;H FORCED HIM TO QUIT WORK, ON DECEMBER 2 1 

t 9 7 4 CLAIMANT UNDERWENT A POSTERIOR AND POSTEROL.ATERAL LUMBAR 

FUSION LS TRANSITIONAL SEGMENT AND SACRUM, FOLLOWING SURGERY 

CLAIMANT'S CONDITION IMPROVED, 

THE REFEREE CONCLUDED THAT THE MEDICAL EVIDENCE WAS NOT SUF

FICIENTLY PERSUASIVE TO ESTABLISH THAT THE MEDICAL TREATMENT CLAIM

ANT RECEIVED IN FEBRUARY 1974 AND CONTINUED TO RECEIVE UNTIL MAY 

1974 OR THE MEDICAL TREATMENT HE RECEIVED BETWEEN OCTOBE_R 29 1 1974 

AND SEPTEMBER 22 1 1 975 WAS REQUIRED AS A RESULT OF CONDITIONS CAUSED 

BY OR COMPENSABLV RELATED TO HIS AUGUST 16 1 1972 INJURY• 

CLAIMANT HAD WORKED FOR SEVERAL MONTHS AFTER HIS RETURN TO 

WORK IN SEPTEMBER 1 972 WITHOUT REQUIRING ANY FURTHER MEDICAL TREAT

MENT WITH ONLY INTERMITTENT BACK SYMPTOMS, HE DID NOT SEEK OR RE

CE IVE ANY FURTHER MEDICAL,. TREATMENT FOR HIS BACK SYMPTOMS UNTIL 

FEBRUARY 1 1 1 974 AND THE EVIDENCE INDICATES THAT THAT VISIT WAS DIC

TATED PRIMARILY BECAUSE OF THE INCREASED SYMPTOMS RESULTING FROM 

THE FALL IN THE BATHTUB WHICH WERE CONSIDERABLY GREATER THAN THOSE 

CLAIMANT EXPERIENCED AFTER HIS AUGUST 16, 1 972 EPISODE, THE SURGERY 

WHICH CLAIMANT RECEIVED IN DECEMBER 1 974 HAD BEEN CONSIDERED FOR 

SEVERAL YEARS AS A POSSIBLE TREATMENT FOR CLAIMANT'S CONGENITAL. 

CONDITION, THEREFORE,, IT COULD NOT BE ATTRIBUTED JUST TO THE INDUS-

. TRIAL INJURY BUT MUST BE CONSIDERED AS ONE MORE TRAUMATIC EXACER

BATION, NOT UNLIKE THE JANUARY 1 974 FALL IN THE BATHTUB 1 WHICH ADDED 
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SERVICES BET EEN JULY 6 , 1 9 73 AND.THE DATE OF HIS ORDER (SEPTEMBER
2 2 , 1 9 7 5 ) AND FOR ADDITIONAL TEMPORARY TOTAL DISABILITY BET EEN
SEPTEMBER 1 , 19 72 AND THE DATE OF HIS ORDER, AFFIRMED THE DETER
MINATION ORDER MAILED JULY 2 6 , 1 973 AND DENIED CLAIMANT' S CLAIM
FOR AGGRAVATION,

Claima t sustai ed a compe sable injury to his mid a d low

BACK ON AUGUST 1 6 , 1 972 THE CLAIM  AS ACCEPTED AND CLOSED JULY
26 , 1 9 73 BY DETERMINATION ORDER  H ICH A ARDED CLAIMANT TEMPORARY
TOTAL DISABILITY COM PENSATI ON TO SE PTEMBER 1 , 1972 AND 16 DEGREES
FOR 5 PER CENT UNSCHEDULED LO BACK DISABILITY.

Claima t had a preexisti g developme tal co ge ital a omaly
OF THE LUMBAR SPINE DESCRIBED AS A 'TRANSITIONAL VERTEBRA'. PRIOR
TO AUGUST 1 6 , 1 9 7 2 CLAIMANT HAD EXPERIENCED ONSETS OF PAIN SYMPTOMS
DUE TO EXACERBATION OF THIS PREEXISTING CONDITION BY BACK TRAUMAS
BUT NONE  ERE SERIOUS ENOUGH TO PREVENT CLAIMANT FROM RETURNING
TO  ORK SOON THEREAFTER. CLAIMANT HAD BEEN EMPLOYED AS A CHECKER
FOR THE EMPLOYER FOR SOME THREE YEARS PRIOR TO HIS 1 97 2 INJURY AND
FOR SEVERAL MONTHS PRIOR TO THE INJURY HAD NOT EXPERIENCED ANY BACK
PROBLEMS.

After the  ugust 16, 1972 injury, which w s di gnosed  s  

LUMBAR DORSAL CONTUSION AND  H ICH ALSO EXACERBATED HIS TRANSITIONAL
VERTEBRA CONDITION, CLAIMANT RETURNED TO  ORK ON SEPTEMBER 1 , 1 97 2 .
CLAIMANT EXPERIENCED SOME OCCASIONAL ACHING IN THE LO BACK BROUGHT
ON BY PROLONGED STANDING OR HEAVY LIFTING, BENDING OR T ISTING ACTI
VITIES, BUT HIS CONDITION  AS CONSIDERED TO BE STATIONARY AND HIS
CLAIM  AS CLOSED ON JULY 2 6 , 1 973 ,

Claima t co ti ued to work full time u til Ja uary 3 i , 1 9 7 4 ,
BUT ON THE FOLLO ING DAY SOUGHT THE SERVICES OF DR. LYNCH FOR CHRONIC
RECURRENT LO BACK PAIN. FOUR OR FIVE DAYS PRIOR TO SEEING DR.
LYNCH, CLAIMANT HAD SLIPPED AND FALLEN IN THE BATHTUB AND HIS SYMP
TOMS HAD BECOME MORE SEVERE. CLAIMANT  AS RELEASED TO RETURN'
TO HIS REGULAR JOB ON MAY 6 , 1 9 7 4  ITH A PRESCRIPTION FOR PAIN MEDI
CATION AND ADVICE TO  EAR A BACK BRACE. HE RETURNED TO FULL TIME
 ORK AND CONTINUED UNTIL OCTOBER 2 8 , 1 9 74  HEN AGAIN HE EXPERIENCED
SEVERE LO BACK PAIN  HICH FORCED HIM TO QUIT  ORK. ON DECEMBER 2 ,
1 9 7 4 CLAIMANT UNDER ENT A POSTERIOR AND POSTEROLATERAL LUMBAR
FUSION L5 TRANSITIONAL SEGMENT AND SACRUM. FOLLO ING SURGERY
CLAIMANT'S CONDITION IMPROVED.

The referee concluded th t THE MEDICAL evidence w s not suf

ficiently PERSUASIVE TO ESTABLISH THAT THE MEDICAL TREATMENT CLAIM
ANT RECEIVED IN FEBRUARY 1 9 74 AND CONTINUED TO RECEIVE UNTIL MAY
1 9 7 4 OR THE MEDICAL TREATMENT HE RECEIVED BET EEN OCTOBER 2 9 , 1 9 7 4
AND SEPTEMBER 2 2 , 1 9 7 5  AS REQUIRED AS A RESULT OF CONDITIONS CAUSED
BY OR COMPENSABLY RELATED TO HIS AUGUST 1 6 , 1 9 72 INJURY.

Claima t had worked for several mo ths after his retur to

 ORK IN SEPTEMBER 19 72  ITHOUT REQUIRING ANY FURTHER MEDICAL TREAT
MENT  ITH ONLY INTERMITTENT BACK SYMPTOMS, HE DID NOT SEEK OR RE
CEIVE ANY FURTHER MEDICAL TREATMENT FOR HIS BACK SYMPTOMS UNTIL
FEBRUARY 1 , 1 9 74 AND THE EVIDENCE INDICATES THAT THAT VISIT  AS DIC
TATED PRIMARILY BECAUSE OF THE INCREASED SYMPTOMS RESULTING FROM
THE FALL IN THE BATHTUB  HICH  ERE CONSIDERABLY GREATER THAN THOSE
CLAIMANT EXPERIENCED AFTER HIS AUGUST 16 , 1 9 72 EPISODE. THE SURGERY
 HICH CLAIMANT RECEIVED IN DECEMBER 1 974 HAD BEEN CONSIDERED FOR
SEVERAL YEARS AS A POSSIBLE TREATMENT FOR CLAIMANT'S CONGENITAL
CONDITION, THEREFORE,. IT COULD NOT BE ATTRIBUTED JUST TO THE INDUS
TRIAL INJURY BUT MUST BE CONSIDERED AS ONE MORE TRAUMATIC EXACER
BATION, NOT UNLIKE THE JANUARY 1 9 74 FALL IN THE BATHTUB,  HICH ADDED

-16 0-



-

— 




















         
         

          
            

             
              
        

                
          
           
         

        
         

              
               

           
            
          

           
          
           
          
             
          
           
               
     
           

         
           
                  
       

            
   

          

       
   

  
    

 
    
    

      

        
          
                         

                 

  

THE DEVELOPMENT OF THE PREEXISTING CONGENITAL CONDITION AND 
CULMINATED IN THE REQUIRED SURGE::RY• IT WAS NOT ESTABLISHED MEDI
CALLY THAT THE INDUSTRIAL INJURY OR ITS RESIDUAL CONSEQUENCES WERE 
THE CAUSE OF THE ONSET OF INCREASED PAIN SUFFERED BY CLAIMANT IN 

OCTOBER 1 974 • THERE WAS NO EVIDENCE OF NEED OF FURTHER MEDICAL 

TREATMENT AS A RESULT OF THE INJURY OF AUGUST 1 6 • t 972 • 

THE REFEREE FOUND NO EVIDENCE SUFFICIENT TO ESTABLISH CLAIM

ANT'S INABILITY TO WORK AFTER SEPTEMBER 1 1 197 2 DUE TO THE RESIDUAL 

AFFECTS OF HIS INDUSTRIAL INJURY• HE CONCLUDED THAT THE RECORD INDI
CATED SOME PERIODS WHEN CLAIMANT WAS UNABLE TO WORK BUT THE EVI

DENCE DID NOT RELATE SUCH INABILITY TO T'HE INDUSTRIAL INJURY. 

W1TH RESPECT TO TH£ PERMANENT DISABILITY SUFFERED BY THE 
CLAIMANT, THE REFEREE FOUND THAT CLAIMANT HAD SUFFERED ONLY MINI
MAL PERMANENT DISABILITY AS A RESULT OF THE AUGUST 16 1 1 972 INCIDENT. 

THE REFEREE: CONCLUDED THAT AS A RESULT OF THE AUGUST 16 1 197 2 INJURY 
CLAIMANT HAD SUFFERED ONLY A MINIMAL LOSS OF EARNING CAPACITY AND 
HAD BEEN ADEQUATELY COMPENSATED FOR THIS LOSS BY THE AWARD OF 5 

PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED 
DISABILITY. 

ON THE CLAIM OF AGGRAVATION, THE REFEREE FOUND THAT THE FALL 
IN THE BATHTUB WAS A SEPARATE NON-RELATED INCIDENT AND ACTUALLY 
THE BASIS FOR CLAIMANT'S WORSENED CONDITION AT THE PRESENT TIME• 
THERE WAS SOME EVIDENCE THAT CLAIMANT HAD SOME INCREASED BACK 

PAIN PRIOR TO THE FALL IN THE BATHTUB BUT NO EVIDENCE TO INDICATE 
THAT' SUCH PAIN CAUSED CLAIMANT TO FALL. THE REFEREE CONCLUDED 
THAT CLAIMANT HAD ALSO FAILED TO PROVE THAT HIS PRESENT CONDITION 

WAS RELATED TO THE AUGUST 1 6 0 1 972, INCIDENT AND, THEREFORE, HIS 
CLAIM FOR AGGRAVATION WAS PROPERLY DENIED. 

THE BOARD, ON DE NOVO 'REVIEW, AFFIRMS AND ADOPTS THE VERY 
COMPREHENSIVE FINDINGS AND CONCLUSIONS OF THE RE FE REE. THE BOARD 
FINDS THAT CLAIMANT'S CONDITION AT THE PRESENT Tl ME MAY BE WORSE 

THAN IT WAS ON JULY 2 6 0 197 3 BUT, IF SO, IT IS BECAUSE OF THE INTER
VENING NON-RELATED, OFF-THE-JOB INCIDENT WHICH OCCURRED SOMETIME 

IN JANUARY 1 974 IMMEDIATELY PRIOR TO CLAIMANT'S SEEKING THE SER

VICES OF DR• LYNCH• 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 2 2 1 1975 IS AFFIRMED• 

WCB CASE NO. 74-1272 
WCB CASE NO. 74-1273 

GALEN DIZICK, CLAIMANT 
COLLINS, FERRIS AND VE LURE 1 

CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE, DEFEl'JSE ATTY 0 

REQUEST FOR REVIEW BY-SAIF . 

FEBRUARY 1 t, 1976 

REVIEWED BY BOARD M_EMBERS W ILSO_N AND PHILLIPS• 

THE STATE ACCIDENT INSURANCE F.UND REQUESTS BOARD REVIEW OF 
THE REFEREEY S ORDER WH IC.H REMANDED TO .IT CLAIMANTY S CLAIM RELATING 

TO AN OCTOBER 2 9 1 197 3 COMPENSABLE INJURY TO BE ACCEPTED FOR PAY
MENT ·oF COMPENSATIOi-.i"As,·PROVIDED BY LAW COMMENCING JULY 12 1 1974 

THROUGH OCTOBER 2:0 1 1 97,4 AND AGAIN COMMENCING JUNE t O I t 975 UNTIL 
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TO THE DEVELOPMENT OF THE PREEXISTING CONGENITAL CONDITION AND
CULMINATED IN THE REQUIRED SURGERY. IT  AS NOT ESTABLISHED MEDI
CALLY THAT THE INDUSTRIAL INJURY OR ITS RESIDUAL CONSEQUENCES  ERE
THE CAUSE OF THE ONSET OF INCREASED PAIN SUFFERED BY CLAIMANT IN
OCTOBER 1 974 . THERE  AS NO EVIDENCE OF NEED OF FURTHER MEDICAL
TREATMENT AS A RESULT OF THE INJURY OF AUGUST 1 6 , 1 972 .

The referee fou d  o evide ce sufficie t to establish claim
 nt s INABILITY TO  ORK AFTER SEPTEMBER 1 , 1 9 7 2 DUE TO THE RESIDUAL
AFFECTS OF HIS INDUSTRIAL INJURY. HE CONCLUDED THAT THE RECORD INDI
CATED SOME PERIODS  HEN CLAIMANT  AS UNABLE TO  ORK BUT THE EVI
DENCE DID NOT RELATE SUCH INABILITY TO THE INDUSTRIAL INJURY.

With respect to the perma e t disability suffered by the
CLAIMANT, THE REFEREE FOUND THAT CLAIMANT HAD SUFFERED ONLY MINI
MAL PERMANENT DISABILITY AS A RESULT OF THE AUGUST 1 6 , 1 972 INCIDENT.
THE REFEREE CONCLUDED THAT AS A RESULT OF THE AUGUST 1 6 , 1 972 INJURY
CLAIMANT HAD SUFFERED ONLY A MINIMAL LOSS OF EARNING CAPACITY AND
HAD BEEN ADEQUATELY COMPENSATED FOR THIS LOSS BY THE A ARD OF 5
PER CENT OF THE MAXIMUM ALLO ABLE BY STATUTE FOR UNSCHEDULED
DISABILITY.

On THE CLAIM OF AGGRAVATION, THE REFEREE FOUND THAT THE FALL
IN THE BATHTUB  AS A SEPARATE NON-RELATED INCIDENT AND ACTUALLY
THE BASIS FOR CLAIMANT* S  ORSENED CONDITION AT THE PRESENT TIME.
THERE  AS SOME EVIDENCE THAT CLAIMANT HAD SOME INCREASED BACK
PAIN PRIOR TO THE FALL IN THE BATHTUB BUT NO EVIDENCE TO INDICATE
THAT SUCH PAIN CAUSED CLAIMANT TO FALL. THE REFEREE CONCLUDED
THAT CLAIMANT HAD ALSO FAILED TO PROVE THAT HIS PRESENT CONDITION
 AS RELATED TO THE AUGUST 1 6 , 1 9 7 2- INCIDENT AND, THEREFORE, HIS
CLAIM FOR AGGRAVATION  AS PROPERLY DENIED.

The board, o de  ovo review, affirms a d adopts the very

COMPREHENSIVE FINDINGS AND CONCLUSIONS OF THE REFEREE. THE BOARD
FINDS THAT CLAIMANT S CONDITION AT THE PRESENT TIME MAY BE  ORSE
THAN IT  AS ON JULY 2 6 , 1 973 BUT, IF SO, IT IS BECAUSE OF THE INTER
VENING NON-RELATED, OFF-THE-JOB INCIDENT  HICH OCCURRED SOMETIME
IN JANUARY 1 9 74 IMMEDIATELY PRIOR TO CLAIMANT1 S SEEKING THE SER
VICES OF DR. LYNCH.

ORDER

Th ord r of th r f r  dat d S pt mb r 22, 1975 is affirm d.

 CB CASE NO. 74-1272 FEBRUARY 11, 1976
 CB CASE NO. 74-1273

GALEN DIZICK, CLAIMANT
COLLINS, FERRIS AND VELURE,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d Phillips.

The state accide t i sura ce fu d requests board review of
THE referee s ORDER  HICH REMANDED TO IT CLAIMANT S CLAIM RELATING
TO AN OCTOBER 2 9 , 1 9 73 COMPENSABLE INJURY TO BE ACCEPTED FOR PAY
MENT OF COMPENSATION* AS PROVIDED BY LA COMMENCING JULY 12, 1974

THROUGH OCTOBER 2 0 , 1 97 4 AND AGAIN COMMENCING JUNE 1 0 , 1 975 UNTIL
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IS AUTHORIZED PURSUANT TO ORS 6 5 6 • 2 6 8 - ASSESSED A 2 5 PER 
CENT PENALiV - AND AWARDED CLAIMANT• S A_1"TORNEV A FEE ,OF' 2. 1 000 
DOLLARS•. 

THE ISSUE IS COMPENSABILITY 9F CLAIMANT• S NECK AND SHOULDER 
PROBLEMS• 

THE REFEREE FOUND THAT THE EVIDENCE INDICATED A CAUSAL RELA
TIONSHIP BETWEEN THE CLAIMANT• S OCTOBER 2 9 • 197 3 COMPENSABLE IN
JURY AND THE NECK AND SHOULDER PROBLEMS FOR WHICH DR• CAMPAGNA 
HAS BEEN TREATING CLAIMANT AND WHICH WERE THE BASIS FOR CLAIMANT• S 
REQUEST FOR REOPENING HIS CLAIM WHICH WAS DENIED.BY THE .FUND• 

"THE BOARD. ON OE NOVO REVIEW. AFFIRMS THE ORDER OF THE REF
EREE A_ND ADOPTS HIS OPINION AND ORDER AS ITS OW.Ne A COPY OF THE 
OPINION ANO ORDER I~ ATTACHED HE RET0 1 MARKED EXHIBIT •A•. AND BY 
THIS REFERENCE INCORPORATED HEREIN• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 1 197 5 IS AFFIRMED• 

CL.Al MANT• S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY• S 
FEE FOR HIS SERVICES IN CONNECTION W 1TH TH IS BOARD REVIEW 1 THE SUM 
OF 4 SO DOLLARS PAYABLE ~V THE STA°!E A~CIDENT l~SURANCE FUND• 

wee CASE NO. 75-1225 

ROBERT C. HARPER, JR., CLAIMANT 
POZZl 1 WILSON AND ATCHISON, 

CLAIMANT• S ATTYSe 
DEPT• OF JUSTICE I DEF.EN SE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

FEBRUP,RY 11, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE• S ORDER WHICH 
AWARDED CLAIMANT 6 0 DEGREES FOR 4 0 PER CENT LOSS OF HIS LEFT LEG• 

CLAIMANT SUFFERED. A COMPENSABLE. INJURY ON JULY 31 , 197 3 WHEN 
HE FELL APPROXIMATELY 1 7 FEET FROM THE ROOF OF A BUILDING ON WHICH 
HE WAS WORKING• AT THE EMERGENCY ROOM OF EMANUAL HOSPITAL A 
DIAGNOSIS OF TRAUMATIC SVNOVITIS OF THE ANKLES AND KNEES AND A SPRAIN 
OF THE LUMBAR SPINE WAS MADE, CLAIMANT RECEIVED SOME CONSERVATIVE 
TREATMENT BUT SUDDENLY DISAPPEARED AND THREE MONTHS AFTER HIS DISAP
PEARANCE THE CL.Al M WAS CLOSED ON DECEMBER 5 1 197 3 WITHOUT AN AWARD 
OF PERMANENT DISABILITY• 

ON JANUARY 2 1 1974 CLAIMANT WAS SEEN. BY A DR• CHIN IN SAN 
FRANCISCO• CLAIMANT• S LEFT KNEE HAD LOCKED CAUSING HIM TO FALL 
DOWNSTAIRS AND RESULTED IN AN AVULSION FRACTURE OF THE LATERAL 
MALEOLus. AN ARTHROGRAM WAS TAKEN AND ON MARCH 12 1 1 974 DR, 
CHIN PARTIALLY EXCISED LOOSENED FRAGME.N"rS AND ATTEMPT~D TO RE
STORE CIRCULATION WITH MULTIPLE DRILL HOLES, 

CLAIMANT RETURNED TO W<;)RK PARKING CARS BUT AFTER A FEW 
MONTHS THE PAIN AND SWELLING IN HIS LEFT KNE:E ·wAS SUCH THAT HE WAS 
REQUIRED TO SEEK EMPL:,OYMENT WHICH DID NOT INVOLV.E FULL TIME LEFT 
LEG STRESS• HE HAS NOT RETURNED TO WORK ALTHOUGH HE HAS APPLIED 
FOR VOCATIONAL REHABILITATION IN CALIFORNIA AND ALSO APPLIED FOR 

EMPLOYMENT AS A P0Sl'AL CLERK. 

-1 6_2 -

CLOSURE IS AUTHORIZED PURSUANT TO ORS 6 5 6.2 6 8 ASSESSED A 25 PER
CENT p nalty And award d claimant's attorn y A FEE OF 2,000
DOLLARS.

The i SSUE is compens bility of cl im nt s neck  nd shoulder
PROBLEMS.

The REFEREE FOUND THAT THE EVIDENCE INDICATED A CAUSAL RELA
TIONSHIP BET EEN THE CLAIMANT'S OCTOBER 2 9 , 1 9 73 COMPENSABLE IN
JURY AND THE NECK AND SHOULDER PROBLEMS FOR  HICH DR. CAMPAGNA
HAS BEEN TREATING CLAIMANT AND  HICH  ERE THE BASIS FOR CLAIMANT'S
REQUEST FOR REOPENING HIS CLAIM  HICH  AS DENIED BY THE FUND.

The BOARD, ON DE NOVO REVIE , AFFIRMS THE ORDER OF THE REF
EREE AND ADOPTS HIS OPINION AND ORDER AS ITS O N. A COPY OF THE
OPINION AND ORDER IS ATTACHED HERETO, MARKED EXHIBIT AT AND BY
THIS REFERENCE INCORPORATED HEREIN.

ORDER
Th ORDER OF THE REFEREE DATED OCTOBER 2 , 1 97 5 IS AFFIRMED.

Claima t's cou sel is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 4 5 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-1225 FEBRUARY 11, 1976

ROBERT C. HARPER, JR., CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT'S ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee's order which

A ARDED CLAIMANT 60 DEGREES FOR 40 PER CENT LOSS OF HIS LEFT LEG.

Claima t suffered a compe sable i jury o july 3 i , 1973 whe 

HE FELL APPROXIMATELY 1 7 FEET FROM THE ROOF OF A BUILDING ON  HICH
HE  AS  ORKING. AT THE EMERGENCY ROOM OF EMANUAL HOSPITAL A
DIAGNOSIS OF TRAUMATIC SYNOVITIS OF THE ANKLES AND KNEES AND A SPRAIN
OF THE LUMBAR SPINE  AS MADE. CLAIMANT RECEIVED SOME CONSERVATIVE
TREATMENT BUT SUDDENLY DISAPPEARED AND THREE MONTHS AFTER HIS DISAP
PEARANCE THE CLAIM  AS CLOSED ON DECEMBER 5 , 1 9 7 3  ITHOUT AN A ARD
OF PERMANENT DISABILITY.

On JANUARY 2 , 1 9 74 CLAIMANT  AS SEEN BY A DR. CHIN IN SAN
FRANCISCO. CLAIMANT'S LEFT KNEE HAD LOCKED CAUSING HIM TO FALL
DO NSTAIRS AND RESULTED IN AN AVULSION FRACTURE OF THE LATERAL
MALEOLUS. AN ARTHROGRAM  AS TAKEN AND ON MARCH 1 2 , 1 974 DR.
CHIN PARTIALLY EXCISED LOOSENED FRAGMENTS AND ATTEMPTED TO RE
STORE CIRCULATION  ITH MULTIPLE DRILL HOLES.

Claimant r turn d to work parking cars but aft r a f w
MONTHS THE PAIN AND S ELLING IN HIS LEFT KNEE  AS SUCH THAT HE  AS
REQUIRED TO SEEK EMPLOYMENT  HICH DID NOT INVOLVE FULL TIME LEFT
LEG STRESS. HE HAS NOT RETURNED TO  ORK ALTHOUGH HE HAS APPLIED
FOR VOCATIONAL REHABILITATION IN CALIFORNIA AND ALSO APPLIED FOR
EMPLOYMENT AS A POSTAL CLERK.
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MARCH 6, 1975 A SECOND DETERMINATION ORDER AWARDED CLAIM

ANT 4 5 DEGREES FOR 3 0 F'ER CENT LOSS OF HIS LEFT LEG 0 CLAIMANT CON

TENDS THAT HIS LEFT LEG IS NO BETTER THAN AN ARTIFICIAL LEG AND THAT 

HE JS ENTITLED TO AN AWARD OF 7 5 PER CENT 0 

THE REFEREE FOUND THAT THE PR INCi PAL FUNCTIONS .OF THE LOWER 

EXTREMITY ARE FOR WALKING AND WEIGHT BEARING AND THAT ALTHOUGH 

CLAIMANT'S LEFT LEG FUNCTION IS .COMPLETE EXCEPT FOR. A SMALL LOSS 

OF MOTION, NEVERTHELESS, PROLONGED OR CONTINUED ACTIVITY PRODUCES 

INCREASED SYMPTOMS 0 SCHEDULED DISABILITY IS EVALUATED BY LOSS OF 

PHYSICAL FUNCTION AND THE REFEREE CONCLUDED, GIVING WEIGHT TO 

CLAIMANT'S TESTIMONY, THAT CLAIMANT HAD SUFFERED 40 PER CENT LOSS 

OF PHYSICAL FUNCTION OF HIS LEFT LEG 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE. IT ALSO CONCURS IN THE SUGGESTION 

MADE. BY THE REFEREE THAT CLAIMANT SHOULD, IF HE TRULY DESIRES, 
SEEK VOCATIONAL REHAB ILITAT JON 0 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 25 1 1975 IS AFFIRMED 0 

WCB CASE NOO 74-3023 

CHARLIE HUGHES 9 CLAIMANT 
FRANKLIN, BENNETT, OFELT AND JOLLES, 

CLAIMANT'S ATTYS 0 

PHILIP MONGRAIN, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY EMPLOYER 

FEBRUARY 11, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH REMANDED TO IT CLAIMANT'S CLAIM FOR ACCEPTANCE AND PAYMENT 

OF BENEFITS AS PROVIDED BY LAW UNTIL THE CLAIM .IS CLOSED PURSUANT 

TO ORS656 0 268, AND AWARDED CLAIMANT'S ATTORNEY A FEE OF 2 1 000 

DOLLARS TO BE PAID BY THE EMPLOYER 0 

ON MAY 1 3, 1 974 CLAIMANT, A 53 YEAR OLD CHIPPER OPERATOR, 
WAS PERFORMING HIS SPECIFIC DUTY OF WATCHING THE THREE CHIPPERS 

WHICH WERE ELEVATED AT APPROXIMATELY 1 8 FEET ABOVE THE FLOOR OF 

THE PLANT AND REQUIRED CLAIMANT TO WORK ON A CATWALK AND IN A 

FAJR~Y WELL CONFINED SPACE 0 SHORTLY BEFORE 5 • 2 0 A 0 M 0 ONE OF THE 

CHIPPERS BECAME PLUGGED BY A PIECE OF WOOD APPROXIMATELY 8 FEET 

LONG AND ABOUT 1 8 INCHES WIDE 0 CLAIMANT LAID ON THE PLATFORM WITH 

HIS HEAD DOWN INTO THE HOPPER AND BENT FORWARD WITH A SAFETY LINE 

TO PREVENT HIM FALLING INTO THE HOPPER. IT TOOK LESS THAN 1 0 MIN

UTES TO REMOVE THE STOPPAGE AND !;-IE THEN SHOVELED WOOD CHIPS OFF 

THE CATWALK. 

CLAIMANT HUNG UP HIS SHOVEL AND THEN BECAME _NAUSEATED - HE 

HAD A SEVERE HEADACHE AND NUMBNESS OF THE ARM AND LEG• HE BLEW 

ONE BLAST ON THE WHISTLE TO CALL THE FOREMAN• SEVERAL WITNESSES, 

INCLUDING THE FOREMAN 0 REACHED CLAIMAN! AND ONE OF THEM HAD HAD 

SOME MEDICAL FIRST AID TRAINING• HE SAW CLAIMANT SITTING ON THE 

STEPS WITH ANOTHER WORKER HOLDING HIS SHOULDERS• HE FELT CLAIM

ANT WAS HAVING A STROKE BECAUSE OF HIS COMPLAINTS OF HIS LEG GIVING 

OUT AND THE NUMBNESS AND PERSPIRATION AND ALSO THE DIFFICUL TV IN 

BREATHING0 CLAIMANT• S FACE WAS BECOMING NUMB ON THE LEFT SIDE 

-1 63 -

On MARCH 6 , 1 9 75 A SECOND DETERMINATION ORDER A ARDED CLAIM
ANT 4 5 DEGREES FOR 3 0 PER CENT LOSS OF HIS LEFT LEG. CLAIMANT CON
TENDS THAT HIS LEFT LEG IS NO BETTER THAN AN ARTIFICIAL LEG AND THAT
HE IS ENTITLED TO AN A ARD OF 75 PER CENT.

The referee fou d that the pri cipal fu ctio s of the lower

EXTREMITY ARE FOR  ALKING AND  EIGHT BEARING AND THAT ALTHOUGH
claima t s left leg fu ctio is complete except for a small loss
OF MOTION, NEVERTHELESS, PROLONGED OR CONTINUED ACTIVITY PRODUCES
INCREASED SYMPTOMS. SCHEDULED DISABILITY IS EVALUATED BY LOSS OF
PHYSICAL FUNCTION AND THE REFEREE CONCLUDED, GIVING  EIGHT TO
CLAIMANT'S TESTIMONY, THAT CLAIMANT HAD SUFFERED 4 0 PER CENT LOSS
OF PHYSICAL FUNCTION OF HIS LEFT LEG.

Th board, on d novo r vi w, affirms and
AND CONCLUSIONS OF THE REFEREE. IT ALSO CONCURS
MADE. BY THE REFEREE THAT CLAIMANT SHOULD, IF HE
SEEK VOCATIONAL REHABILITATION.

ORDER

The ORDER OF THE REFEREE DATED JUNE 25, 1975 IS AFFIRMED.

ADOPTS THE FINDINGS
IN THE SUGGESTION
TRULY DESIRES,

 CB CASE NO. 74-3023 FEBRUARY 11, 1976

CHARLIE HUGHES, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,
cl im nt s ATTYS.

PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The employer requests board review of the referee s order
 HICH REMANDED TO IT CLAIMANT'S CLAIM FOR ACCEPTANCE AND PAYMENT
OF BENEFITS AS PROVIDED BY LA UNTIL THE CLAIM IS CLOSED PURSUANT
TO ORS 6 5 6.2 6 8 , AND A ARDED CLAIMANT'S ATTORNEY A FEE OF 2,000
DOLLARS TO BE PAID BY THE EMPLOYER.

On MAY 1 3 , 1 97 4 CLAIMANT, A 53 YEAR OLD CHIPPER OPERATOR,
 AS PERFORMING HIS SPECIFIC DUTY OF  ATCHING THE THREE CHIPPERS
 HICH  ERE ELEVATED AT APPROXIMATELY 1 8 FEET ABOVE THE FLOOR OF
THE PLANT AND REQUIRED CLAIMANT TO  ORK ON A CAT ALK AND IN A
FAIRLY  ELL CONFINED SPACE. SHORTLY BEFORE 5 . 2 0 A. M. ONE OF THE
CHIPPERS BECAME PLUGGED BY A PIECE OF  OOD APPROXIMATELY 8 FEET
LONG AND ABOUT 18 INCHES  IDE. CLAIMANT LAID ON THE PLATFORM  ITH
HIS HEAD DO N INTO THE HOPPER AND BENT FOR ARD  ITH A SAFETY LINE
TO PREVENT HIM FALLING INTO THE HOPPER. IT TOOK LESS THAN 1 0 MIN
UTES TO REMOVE THE STOPPAGE AND HE THEN SHOVELED  OOD CHIPS OFF
THE CAT ALK.

Claima t hu g up his shovel a d the became  auseated he

HAD A SEVERE HEADACHE AND NUMBNESS OF THE ARM AND LEG. HE BLE 
ONE BLAST ON THE  HISTLE TO CALL THE FOREMAN. SEVERAL  ITNESSES,
INCLUDING THE FOREMAN, REACHED CLAIMANT AND ONE OF THEM HAD HAD
SOME MEDICAL FIRST AID TRAINING. HE SA CLAIMANT SITTING ON THE
STEPS  ITH ANOTHER  ORKER HOLDING HIS SHOULDERS. HE FELT CLAIM
ANT  AS HAVING A STROKE BECAUSE OF HIS COMPLAINTS OF HIS LEG GIVING
OUT AND THE NUMBNESS AND PERSPIRATION AND ALSO THE DIFFICULTY IN
BREATHING. CLAIMANT'S FACE  AS BECOMING NUMB ON THE LEFT SIDE
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HE WAS SLURRING OUT 'OF THE CORNER OF HIS MOUTH SO BAD THAT HE 

COULD HARDLY BE UNDERSTOOD• CLAIMANT WAS ADMITTED TO THE HOSPITAL 

IN COQUILLE AT 7 • 5 0 Ae M 8 AND DISCHARGED AT 11•00 A• Me, TAKEN TO 
EUGENE AND ADMITTED TO THE SACRED HEART HOSPITAL AT APPROXIMATELY 

1.45 P•M• ON MAY 13 0 1974• 

·THE REFEREE FOUND THAT CLAIMANT WAS EXERTING HIMSELF IN AT 
LEAST THE USUAL AND NORMAL MANNER IN THE PERFORMANCE OF HIS WORK 

AT THE' TIME OF THE INCIDENT AND PROBABLY TO A DEGREE BEYOND THE 
USUAL AND NORMAL MANNER IN REMOVING THE STOPPAGE FROM THE CHIPPERS 
AND THAT AS FAR AS LEGAL CAUSATION WAS CONCERNED, CLAIMANT• S WORK 
ACTIVITY WAS A MATERIAL CONTRIBUTING CAUSE IN BRINGING ABOUT THE 
CEREBROVASCULAR ACCIDENT. 

WITH RESPECT TO MEDICAL CAUSATION, DR• DAVIS, A NEUROSURGEON, 
EXPRESSED HIS OPINION, BASED UPON HIS EXAMINATION OF THE HOSPITAL 
RECORDS, STATEMENT OF THE WITNESSES AND AN INVESTIGATION REPORT, 

THAT HE COULD FIND NOTHING IN THE TYPE OF WORK CLAIMANT WAS DOING 

THAT MIGHT HAVE CAUSED THE STROKE• DR 0 GROSSMAN, AN INTERNIST, 
STATED THAT IN HIS OPINION CLAIMANT HAD A PREEXISTING CEREBROARTERIO

SCLEROTIC DISEASE OF THE RIGHT MIDDLE CEREBRAL ARTERY WHICH WAS 

INVOLVED IN PRODUCING THE. LEFT HEMIPLEGIA AND HE FOUND THAT THIS 
WAS A SIGNIFICANT CONTRIBUTING CAUSE LEADING TO THE CEREBROVASCULAR 

ACCIDENT• 

DR. WATSON ALSO WAS OF THE OPINION THAT THE WORKING CIRCUM
STANCES CONTRIBUTED TO THE DEVELOPMENT OF THIS CEREBROVASCULAR 

ACCIDENT AND FOUND FURTHER THAT THE RELATIVE DELAY IN GETTING CLAIM
ANT TO FIRST AID, MUCH LESS MEDICAL ATTENTION, FURTHER CONTRIBUTED 

TO THE FINAL OUTCOME 0 DR• WATSON IN HIS REPORT INDICATED THAT, IN 
ADDITION TO THE EXERTION 1 THERE WAS CONSIDERABLE TENSION AT THE 
TIME THE STROKE OCCURRED WHICH HEIGHTENED TO AN INCREASING DEGREE 

DURING THE ENSUING HOUR PRIOR TO CLAIMANT BEING REMOVED TO THE 
HOSPITAL• 

THE REFEREE FOUND THAT THE WORK ACTIVITY OF THE CLAIMANT 
AT THE TIME OF THE STROKE WAS A MATERIAL CONTRIBUTING CAUSE OF, THE 

STROKE AND FURTHER THAT THE EMOTIONAL STRESS, STRAIN AND WORRY 
ENDURED BY THE CLAIMANT AFTER THE STROKE BECAUSE OF HIS ~ONCERN 

OF FURTHER INJURY TO HIMSELF, THE SAFETY OF HIS co-WORKERS AND 

THE DESTRUCTION OF HIS EMPLOYER'S PROPERTY, WAS ALSO A MATERIAL 

CONTRIBUTING CAUSE AND AGGRAVATED THE PREEXISTING CEREBROVASCULAR 

CONDITION AS WAS THE DELAY IN SECURING THE PROPER FIRST AID AND 

PROMPT MEDICAL CARE AND TREATMENT• 

THE REFEREE CONCLUDED 0 BASED UPON THE OPINIONS EXPRESSED BY 
DR• GROSSMAN AND DR• WATSON, THAT CLAIMANT• S CEREBROVASCULAR 
ACCIDENT WAS DIRECTLY RELATED TO HIS WORK ACTIVITY AND, THEREFORE, 

COMPENSABLE• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND
INGS AND CONCLUSIONS REACHED BY THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 2 3, 197 5 IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE 
SUM OF 4 5 0 DOLLARS PAYABLE BY THE EMPLOYER• 
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AND HE  AS SLURRING OUT OF THE CORNER OF HIS MOUTH SO BAD THAT HE
COULD HARDLY BE UNDERSTOOD. CLAIMANT  AS ADMITTED TO THE HOSPITAL
IN COQUILLE AT 7,50 A. M. AND DISCHARGED AT 11.00 A, M. , TAKEN TO
EUGENE AND ADMITTED TO THE SACRED HEART HOSPITAL AT APPROXIMATELY
1.45 P. M. ON MAY 1 3 , 1 9 74 .

The referee fou d that claima t was exerti g himself i at

LEAST THE USUAL AND NORMAL MANNER IN THE PERFORMANCE OF HIS  ORK
AT THE TIME OF THE INCIDENT AND PROBABLY TO A DEGREE BEYOND THE
USUAL AND NORMAL MANNER IN REMOVING THE STOPPAGE FROM THE CHIPPERS
AND THAT AS FAR AS LEGAL CAUSATION  AS CONCERNED, CLAIMANT'S  ORK
ACTIVITY  AS A MATERIAL CONTRIBUTING CAUSE IN BRINGING ABOUT THE
CEREBROVASCULAR ACCIDENT.

With respect to medical causatio , dr. davis, a  eurosurgeo ,
EXPRESSED HIS OPINION, BASED UPON HIS EXAMINATION OF THE HOSPITAL
RECORDS, STATEMENT OF THE  ITNESSES AND AN INVESTIGATION REPORT,
THAT HE COULD FIND NOTHING IN THE TYPE OF  ORK CLAIMANT  AS DOING
THAT MIGHT HAVE CAUSED THE STROKE. DR. GROSSMAN, AN INTERNIST,
STATED THAT IN HIS OPINION CLAIMANT HAD A PREEXISTING CEREBROARTER IO-
SC LEROT 1C DISEASE OF THE RIGHT MIDDLE CEREBRAL ARTERY  HICH  AS
INVOLVED IN PRODUCING THE LEFT HEMIPLEGIA AND HE FOUND THAT THIS
 AS A SIGNIFICANT CONTRIBUTING CAUSE LEADING TO THE CEREBROVASCULAR
ACCIDENT.

Dr.  ATSON ALSO  AS OF THE OPINION THAT THE  ORKING CIRCUM
STANCES CONTRIBUTED TO THE DEVELOPMENT OF THIS CEREBROVASCULAR
ACCIDENT AND FOUND FURTHER THAT THE RELATIVE DELAY IN GETTING CLAIM
ANT TO FIRST AID, MUCH LESS MEDICAL ATTENTION, FURTHER CONTRIBUTED
TO THE FINAL OUTCOME. DR.  ATSON IN HIS REPORT INDICATED THAT, IN
ADDITION TO THE EXERTION, THERE  AS CONSIDERABLE TENSION AT THE
TIME THE STROKE OCCURRED  HICH HEIGHTENED TO AN INCREASING DEGREE
DURING THE ENSUING HOUR PRIOR TO CLAIMANT BEING REMOVED TO THE
HOSPITAL.

The referee fou d that the work activity of the claima t

AT THE TIME OF THE STROKE  AS A MATERIAL CONTRIBUTING CAUSE OF THE
STROKE AND FURTHER THAT THE EMOTIONAL STRESS, STRAIN AND  ORRY
ENDURED BY THE CLAIMANT AFTER THE STROKE BECAUSE OF HIS &ONCERN
OF FURTHER INJURY TO HIMSELF, THE SAFETY OF HIS CO- ORKERS AND
THE DESTRUCTION OF HIS EMPLOYER S PROPERTY,  AS ALSO A MATERIAL
CONTRIBUTING CAUSE AND AGGRAVATED THE PREEXISTING CEREBROVASCULAR
CONDITION AS  AS THE DELAY IN SECURING THE PROPER FIRST AID AND
PROMPT MEDICAL CARE AND TREATMENT.

Th r f r  conclud d, bas d upon th opinions  xpr ss d by
DR. GROSSMAN AND DR.  ATSON, THAT CLAIMANT S CEREBROVASCULAR
ACCIDENT  AS DIRECTLY RELATED TO HIS  ORK ACTIVITY AND, THEREFORE,
COMPENSABLE.

Th board, on d novo r vi w, affirms and adopts th find
ings AND CONCLUSIONS REACHED BY THE REFEREE.

ORDER
The order of the referee dated ju e 23, 1975 is affirmed.

Claima t’s cou sel is awarded as a reaso able attor ey’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE
SUM OF 4 5 0 DOLLARS PAYABLE BY THE EMPLOYER.
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CASE NO. 75-260 

HARRY ROHDE, CLAIMANT 
FRANCIS YUNKER, CLAIMANT'S ATTY 0 

DEPT• OF JUSTICE, DEFENSE ATTY 8 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 11, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 

ORDER WHICH APPROVED THE DENIAL OF CLAIMANT'S CLAIM BY THE STATE 

ACCIDENT INSURANCE FUND 0 

CLAIMANT, A 5 9 YEAR OLD BODY AND FENDER REPAIRMAN, ON OCTO

BER 2 3 1 1974 WAS SPRAY! NG THE HOOD OF AN AUTO MOB I LE WITH SPRAY 

LACQUER WHICH CONTAINED A BENZINE CATALYST 0 THAT EVENING CLAIM

ANT'S STOMACH WAS UPSET AND HE HAD A TASTE OF PAINT IN HIS MOUTH 

OF WHICH HE ATTEMPTED TO RID HIMSELF THROUGH COUGHING AND EXPEC

TORATION• 

THE FOLLOWING DAY THE HOOD WAS REPAINTED AND CLAIMANT BE

CAME ILL, COUGHED UP PAINT AND BEGAN HAVING PAIN IN THE SUBSTERNAL 

AREA OF HIS CHEST AND RADIATING DOWN BOTH ARMS• CLAIMANT WENT 

HOME AT NOON AND BECAME INCREASINGLY ILL 1 AGAIN VOMITING AND COUGH

ING - THIS CONTINUED THROUGH THE NIGHT 0 THE NEXT DAY CLAIMANT WAS 

HOSPITALIZED, THE INITIAL DIAGNOSIS IN THE EMERGENCY ROOM WAS IN

FECTIOUS OR INFLAMMATORY BRONCHITIS, HOWEVER, DR 0 HANSON, CLAIM

ANT'S TREATING PHYSICIAN, ULTIMATELY DIAGNOSED A MYOCARDIAL INFARC

TION. 

CLAIMANT CONTENDS THAT THE INHALATION OF THE FUMES OF THE 

PAINT CAUSED THE MYOCARDIAL INFARCTION, HOWEVER, BOTH DR. HANSON 

AND DR• GRISWOLD, WHO WERE FURNISHED A COMPLETE HISTORY OF CLAIM

ANT'S ACTIVITIES AND MEDICAL PROBLEMS, WERE OF THE OPINION THAT 

THE TOXIC NATURE OF THE PAINT FUMES POSSIBLY ( UNDERSCORED) COULD 

BE A MATERIAL CONTRIBUTING FACTOR PRECIPITATING THE MYOCARDIAL 

INFARCTION• POSSIBILITY WAS DISTINGUISHED FROM PROBABILITY BASED 

UPON THE VOLUME OF TOXIC SPRAY INHALED 0 

THE REFEREE FOUND THAT THE AMOUNT INHALED AT THE TIME WAS 
NOT UNUSUAL 0 CLAIMANT HAD A PRIOR MEDICAL HISTORY OF PULMONARY 

TUBERCULOSIS WHICH HAD REQUIRED A CONVALESCENT PERIOD OF FOUR 

YEARS• IT WAS DR• GRISWOLD'S OPINION THAT THE FUME INHALATION WAS 

NOT A MATERIAL CONTRIBUTING FACTOR IN PRECIPITATING THE MYOCARDIAL 

INFARCTION, THAT THE COUGHING AND VOMITING MAY HAVE HAD A TRANSIENT 

AFFECT UPON CLAI MANT 1 S BLOOD PRESSURE BUT IT WAS NOT OF ANY MATERIAL 

SIGNIFICANCE IN RELATION TO THE SUBSEQUENT MYOCARDIAL INFARCTION. 

THE REFEREE CONCLUDED THAT THE EVIDENCE INDICATED THAT CLAIM

ANT HAD BEEN EXPOSED TO A TOTAL OF VERY FEW MINUTES OF THE TOXIC 

FUMES ON TWO DIFFERENT OCCASIONS AND THAT THE VOLUME OF TOXIC FUME 

INHALATION WAS NOT OF A SUFFICIENT OR SIGNIFICANT ,AMOUNT TO BE A 
MATERIAL CONTRIBUTING FACTOR IN PRECIPITATING THE MYOCARDIAL IN

FARCTION• THE DENIAL OF THE CLAIM BY THE FUND WAS PROPER• 

THE BOAR�, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND

INGS AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 22 1 1975 IS AFFIRMED• 

-t 6 5 -

WCB CASE NO. 75-260 9 1976FEBRUARY 11

HARRY ROHDE, CLAIMANT
FRANCIS YUNKER, CLAIMANT S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore,

Claima t requests review by the board of the referee’s
ORDER  HICH APPROVED THE DENIAL OF CLAIMANT S CLAIM BY THE STATE
ACCIDENT INSURANCE FUND.

Claima t, a 59 year old body a d fe der repairma , o Octo
ber 2 3 , 1 9 74  AS SPRAYING THE HOOD OF AN AUTOMOBILE  ITH SPRAY
LACQUER  HICH CONTAINED A BENZINE CATALYST. THAT EVENING CLAIM
ANT S STOMACH  AS UPSET AND HE HAD A TASTE OF PAINT IN HIS MOUTH
OF  HICH HE ATTEMPTED TO RID HIMSELF THROUGH COUGHING AND EXPEC
TORATION.

The followi g day the hood was repai ted a d claima t be

c me ILL, COUGHED UP PAINT AND BEGAN HAVING PAIN IN THE SUBSTERNAL
AREA OF HIS CHEST AND RADIATING DO N BOTH ARMS. CLAIMANT  ENT
HOME AT NOON AND BECAME INCREASINGLY ILL, AGAIN VOMITING AND COUGH
ING THIS CONTINUED THROUGH THE NIGHT. THE NEXT DAY CLAIMANT  AS
HOSPITALIZED, THE INITIAL DIAGNOSIS IN THE EMERGENCY ROOM  AS IN
FECTIOUS OR INFLAMMATORY BRONCHITIS, HO EVER, DR. HANSON, CLAIM
ANT S TREATING PHYSICIAN, ULTIMATELY DIAGNOSED A MYOCARDIAL INFARC
TION.

Claima t co te ds that the i halatio of the fumes of the

PAINT CAUSED THE MYOCARDIAL INFARCTION, HO EVER, BOTH DR. HANSON
AND DR. GRIS OLD,  HO  ERE FURNISHED A COMPLETE HISTORY OF CLAIM
ANT S ACTIVITIES AND MEDICAL PROBLEMS,  ERE OF THE OPINION THAT
THE TOXIC NATURE OF THE PAINT FUMES POSSIBLY ( UNDERSCORED) COULD
BE A MATERIAL CONTRIBUTING FACTOR PRECIPITATING THE MYOCARDIAL
INFARCTION. POSSIBILITY  AS DISTINGUISHED FROM PROBABILITY BASED
UPON THE VOLUME OF TOXIC SPRAY INHALED.

The referee fou d that the amou t i haled at the time was

NOT UNUSUAL. CLAIMANT HAD A PRIOR MEDICAL HISTORY OF PULMONARY
TUBERCULOSIS  HICH HAD REQUIRED A CONVALESCENT PERIOD OF FOUR
YEARS. IT  AS DR. GRIS OLD'S OPINION THAT THE FUME INHALATION  AS
NOT A MATERIAL CONTRIBUTING FACTOR IN PRECIPITATING THE MYOCARDIAL
INFARCTION, THAT THE COUGHING AND VOMITING MAY HAVE HAD A TRANSIENT
AFFECT UPON CLAIMANT S BLOOD PRESSURE BUT IT  AS NOT OF ANY MATERIAL
SIGNIFICANCE IN RELATION TO THE SUBSEQUENT MYOCARDIAL INFARCTION.

The REFEREE CONCLUDED THAT THE EVIDENCE INDICATED THAT CLAIM
ANT HAD BEEN EXPOSED TO A TOTAL OF VERY FE MINUTES OF THE TOXIC
FUMES ON T O DIFFERENT OCCASIONS AND THAT THE VOLUME OF TOXIC FUME
INHALATION  AS NOT OF A SUFFICIENT OR SIGNIFICANT .AMOUNT TO BE A
MATERIAL CONTRIBUTING FACTOR IN PRECIPITATING THE MYOCARDIAL IN
FARCTION. THE DENIAL OF THE CLAIM BY THE FUND  AS PROPER.

The board, o de  ovo review, affirms a d adopts the fi d

ings AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated September 22, 1975 is affirmed.
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CASE NO. 75-2379 

SHARON S. WEBSTER, CLAIMANT 
POZZI, WIL.SON AND ATCHISON, 

CL.Al MANT' S ATTYSe 
DEPT• OF JUSTICE, DEFENSE ATTY• 
AMENDED ORDER ON REVIEW 

FEBRUARY 11, 1976 

0N JANUARY 2. 8 1 19 76 THE WORKMEN'S COMPENSATION BOARD ENTERED 
AN OR.DER ON REVIEW IN THE ABOVE E.NTITL.ED MATTERe INADVERTENTL.Y 1 NO 
REASONABL.E ATTORNEY'S FEE WAS AWARDED CL.AIMANT' S COUNSEL. FOR HIS 

SERVICES AT THE HEARING• ON.E OF THE CONTENTIONS MADE BY THE CL.AIM
ANT AT THE HEARING WAS THAT THE FUND HAD UNREASONABLY RESISTED THE 
REQUEST TO REOPEN HER CL.AIM AND HAD. REFUSED TO PROVIDE TREATMENT 
RECOMMENDED BY DRe PETROSKE• THE BOARD REVERSED THE REFEREE AND 
REMANDED THE CL.AIM TO THE FUND 1 THEREFORE, CL.AIMANT' S COUNSEL. IS 
ENTITLED TO AN ATTORNEY'S FEE AT THE HEARING L.EVEL. AS WEL.L. AS FOR 
HIS SERVICES AT BOARD REVIEW• 

THE ORDER ON REVIEW ENTERED JANUARY 2 8 1 197 6 IS AMENDED AS 
FOL.LOWS -

0N PAGE 2 OF SAID ORDER. WHEREVER THE WORD 'EMPL.OVER' IS 

USED, SUBSTITUTE THE WORD 'FUND'• 

IN THE 'ORDER' PORTION ON PAGE 2 INSERT AFTER THE SECOND 
PARAGRAPH THEREOF, THE FOLL.OWING ADDITIONAL. PARAGRAPH -

' CL.Al MANT' S COUNSEL. IS AWARDED AS A REASONABLE 
ATTORNEY'S FEE FOR HIS SERVICES AT THE HEARING SEFORE 
THE REFEREE, ,THE SUM OF 1 ,OOO OOL.L.ARS 1 PAYABL.E BY 

THE FUND•' 

IN AL.L. OTHER RESPECTS THE ORDER ON REVIEW ENTERED JANUARY 2 8 1 

1976 IS REAFFIRMED• 

WCB CASE NO. 75-1070 

MARY WHITE, CLAIMANT 
SCOTT AND NORMAN, CL.Al MANT' s ATTYS. 
DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CL.AIMANT 

FEBRUARY 12, 1976 

REVIEWEO .BY BOARD MEMBERS WIL.SON AND MOORE• 

CL.AIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
AFFIRMING THE THIRD DETERMINATION ORDER MAIL.ED OCTOBER 31, 1 974 
WHICH AWARDED CL.AIMANT NO ADDITIONAL COMPENSATION FOR PERMANENT 
PARTIAL. DISABIL.ITYe 

CL.AIMANT IS A 6 1. VEAR OL.D COOK WHO SUFFERED A COMPENSABLE 
INJURY TO HER RIGHT MIDDL.E FINGER ON DECEMBER 2 6 t 1971 • THE DISTAL 
PHALANX OF THE RIGHT MIDDL.E FINGER WAS L.ACERATEDe THE BONE WAS 
CL.EANED 1 SUTURED AND SPLINTED AND CL.AIMANT WAS REL.EASED TO RETURN 
TO HER REGUL.AR WORK WITHIN TWO WEEKS• SUBSEQUENTL.Y 1 CLAIMANT 
DEVEL.OPED A DROPPED FINGER BUT THE CL.AIM WAS CL.OSED ON JUNE 6 1 1 972 
BY THE FIRST DETERMIN'ATION ORDER WHICH AWARDED CL.Al MANT 4 0 PER 
CENT L.OSS OF. THE RIGHT MIDDL.E _FINGER EQUAL. TO Be 8 DEGREES• 
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WCB CASE NO. 75-2379 FEBRUARY 11, 1976

SHARON S. WEBSTER, CLAIMANT
POZZI,  ILSON AND ATCHISON,
claimant s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
AMENDED ORDER ON REVIE 

On JANUARY 2 8 , 1 9 76 THE  ORKMEN'S COMPENSATION BOARD ENTERED
AN ORDER ON REVIE IN THE ABOVE ENTITLED MATTER. INADVERTENTLY, NO
REASONABLE ATTORNEY'S FEE  AS A ARDED CLAIMANT'S COUNSEL FOR HIS
SERVICES AT THE HEARING. ONE OF THE CONTENTIONS MADE BY THE CLAIM
ANT AT THE HEARING  AS THAT THE FUND HAD UNREASONABLY RESISTED THE
REQUEST TO REOPEN HER CLAIM AND HAD. REFUSED TO PROVIDE TREATMENT
RECOMMENDED BY DR. PETROSKE. THE BOARD REVERSED THE REFEREE AND
REMANDED THE CLAIM TO THE FUND, THEREFORE, CLAIMANT'S COUNSEL IS
ENTITLED TO AN ATTORNEY'S FEE AT THE HEARING LEVEL AS  ELL AS FOR
HIS SERVICES AT BOARD REVIE .

Th ORDER ON REVIE ENTERED JANUARY 2 8 , 1 976 IS AMENDED AS
FOLLO S

On PAGE 2 OF SAID ORDER  HEREVER THE  ORD EMPLOYER* IS
USED, SUBSTITUTE THE  ORD FUND* ,

In th ord r PORTION ON PAGE 2 INSERT aft r th s cond

PARAGRAPH THEREOF, THE FOLLO ING ADDITIONAL PARAGRAPH

'claimant's couns l is award d as a r asonabl 
attorn y's f  for his s rvic s at th h aring b for 
THE REFEREE, THE SUM OF 1,000 DOLLARS, PAYABLE BY
THE FUND.

In ALL OTHER RESPECTS THE ORDER ON REVIE ENTERED JANUARY 28,
1 976 IS REAFFIRMED.

WCB CASE NO. 75-1070 FEBRUARY 12, 1976

MARY WHITE, CLAIMANT
SCOTT AND NORMAN, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks review by the board of the refere

AFFIRMING THE THIRD DETERMINATION ORDER MAILED OCTOBER
 HICH A ARDED CLAIMANT NO ADDITIONAL COMPENSATION FOR
PARTIAL DISABILITY.

Claima t is a 6 1 year old cook who suffered a compe sable
INJURY TO HER RIGHT MIDDLE FINGER ON DECEMBER 2 6 , 1 9 7 1 . THE DISTAL
PHALANX OF THE RIGHT MIDDLE FINGER  AS LACERATED. THE BONE  AS
CLEANED, SUTURED AND SPLINTED AND CLAIMANT  AS RELEASED TO RETURN
TO HER REGULAR  ORK  ITHIN T O  EEKS. SUBSEQUENTLY, CLAIMANT
DEVELOPED A DROPPED FINGER BUT THE CLAIM  AS CLOSED ON JUNE 6, 1972
BY THE FIRST DETERMINATION ORDER  HICH A ARDED CLAIMANT 40 PER
CENT LOSS OF THE RIGHT MIDDLE FINGER EQUAL TO 8.8 DEGREES.

e S ORDER
31, 1974
PERMANENT
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NOVEMBER 1 972 DR• ELLISON RECOMMENDED THE FINGER BE AMPU

TATED BECAUSE OF THE DEFORMITY AND HYPESTHESIA OF THE DISTAL POR

TION. THE ENTIRE MIDDLE FINGER ON THE RIGHT HAND WAS AMPUTATED 0 

CLAIMANT RETURNED TO HER REGULAR WORK IN FEBRUARY 1 972 AND HER 

CLAIM WAS CLOSED BY THE SECOND DETERMINATION ORDER MAILED NOVEM

BER 2 1 1 19·73 WHEREBY CLAIMANT WAS AWARDED. 4 0 PER CENT LOSS OF THE 

RIGHT HAND EQUAL TO 6 0 DEGREES• 

0N FEBRUARY I O :t 9 7 4 CLAIMANT WAS EXAMINED BY DR 0 NATHAN, ·AT 

THAT TIME SHE WAS COMPLAINING OF PAINFUL LUMPS IN THE PALM OF HER 

. HAND 0 DR• NATHAN THOUGHT THAT CLAIMANT'S CONDITION WAS STATIONARY 

AND THAT SHE HAD SUFFERED A TOTAL COMBINED IMPAIRMENT OF THE HAND 

EQUAL TO 24 0 25 PER CENT 0 

(N JUNE 1974 CLAIMANT WAS.HOSPITALIZED BECAUSE OF A TENDER 

NEUROMA IN HER HAND AND DURING SURGERY A SECOND NEUROMA WAS DIS

COVERED0 ONE WAS EXCISED AND THE OTHER WAS TRANSPLANTED, CLAIM

ANT RETURNED TO WORK ON JULY 2 3 t 1974 AND THE CLAIM WAS AGAIN 

CLOSED BY THE THIRD DETERMINATION ORDER WITH NO AWARD OF PERMA

NENT PARTIAL DISABILITY. 

SCHEDULED DISABILITY IS MEASURED BY LOSS OF FUNCTION ONLY. 

LOSS OF WAGE EARNING CAPACITY IS NOT TAKEN INTO CONSIDERATION. THE 

REFEREE FOUND THAT THERE WAS NO QUESTION BUT THAT CLAIMANT HAD 

SUFFERED A CONSIDERABLE LOSS OF FUNCTIO.N OF HER RIGHT HAND, SHE 

WAS A VERY CREDIBLE WITNESS AND HE FELT THAT THE PROBLEMS ABOUT 

WHICH SHE TESTIFIED WERE VERY REAL 0 HOWEVER, CLAIMANT HAD ALREADY 

RE.CE IVED AN AWARD OF 4 0 PER CENT LOSS OF HAND EVEN THOUGH DR 0 NATHAN 

HAD ESTIMATED A TOTAL COMBINED IMPAIRMENT OF THE HAND AT SLIGHTLY 

MORE THAN 2 5 PER CENT 0 DR 0 DENKER, WHO HAD TREATED CLAIMANT AND 

HAD EXCISED AND TRANSPLANTED THE MULTIPLE NEUROMA 1 FELT THAT 4 0 
PER CENT AWARD WAS CORRECT, TAKING INTO CONSIDERATION THIS LATTER 

SURGERY 0 

THE REFEREE CONCLUDED THAT CLAIMANT HAD NOT SUFFERED ANY 

MORE THAN 4 0 PER CENT LOSS FUNCTION OF HER RIGHT HAND AND THAT THE 

AWARD ADEQUATELY COMPENSATED HER FOR SUCH LOSS OF FUNCTION• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE OPINION 

OF THE REFEREE AS ITS OWN 0 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 17 1 197 5 IS AFFIRMED• 

CLAIM NO. 87CM 11972Z 

HELEN B. VAN DOLAH, CL.A,IMANT 
JAY WHIPPLE, CLAIMANT'S ATTY 0 

NOREEN SAL TVE IT O DEFENSE ATTY. 

OWN MOTION ORDER 

FEBRUARY 12, 1976 

PURSUANT TO ORS 656 0 2'78 THE BOARD'S OWN MOTION ORDER, DATED 

APRIL 21, t 9 7 5 ,. REFERRED THIS MATTER ·TO THE HEARINGS DIVISION TO· 

HOLD A HEARING TO DETERMINE IF CLAIMANT'S WORSENED CONDITION RE

QUIRED FURTHER MEDICAL CARE AND TREATMENT AS A RESULT OF HER IN

DUSTRIAL INJURY SUFFERED IN DECEMBER 1968 0 

.-TH·E REFER.EE RECOMMENDED THAT CLAIMANT'S CLAIM BE REOPENED 

FOR FURTHER MEDICAL c;:ARE AND TREATMENT0 THE BOARD, BY A SECOND 

-167-

In NOVEMBER 1 972 DR. ELLISON RECOMMENDED THE FINGER BE AMPU

TATED BECAUSE OF THE DEFORMITY AND HYPESTHESIA OF THE DISTAL POR
TION. THE ENTIRE MIDDLE FINGER ON THE RIGHT HAND  AS AMPUTATED.
CLAIMANT RETURNED TO HER REGULAR  ORK IN FEBRUARY 1 972 AND HER
CLAIM  AS CLOSED BY THE SECOND DETERMINATION ORDER MAILED NOVEM
BER 2 1 , 1 9 7 3  HEREBY CLAIMANT  AS A ARDED 4 0 PER CENT LOSS OF THE
RIGHT HAND EQUAL TO 6 0 DEGREES.

On FEBRUARY I , 1 9 74 CLAIMANT  AS EXAMINED BY DR, NATHAN, AT
THAT TIME SHE  AS COMPLAINING OF PAINFUL LUMPS IN THE PALM OF HER
HAND. DR. NATHAN THOUGHT THAT CLAIMANT S CONDITION  AS STATIONARY
AND THAT SHE HAD SUFFERED A TOTAL COMBINED IMPAIRMENT OF THE HAND
EQUAL TO 2 4 . 2 5 PER CENT.

In JUNE 1 9 74 CLAIMANT  AS HOSPITALIZED BECAUSE OF A TENDER
NEUROMA IN HER HAND AND DURING SURGERY A SECOND NEUROMA  AS DIS
COVERED. ONE  AS EXCISED AND THE OTHER  AS TRANSPLANTED, CLAIM
ANT RETURNED TO  ORK ON JULY 23 , 1 9 74 AND THE CLAIM  AS AGAIN
CLOSED BY THE THIRD DETERMINATION ORDER  ITH NO A ARD OF PERMA
NENT PARTIAL DISABILITY.

Scheduled disability is measured by loss of fu ctio o ly.
LOSS OF  AGE EARNING CAPACITY IS NOT TAKEN INTO CONSIDERATION. THE
REFEREE FOUND THAT THERE  AS NO QUESTION BUT THAT CLAIMANT HAD
SUFFERED A CONSIDERABLE LOSS OF FUNCTION OF HER RIGHT HAND, SHE
 AS A VERY CREDIBLE  ITNESS AND HE FELT THAT THE PROBLEMS ABOUT
 HICH SHE TESTIFIED  ERE VERY REAL. HO EVER, CLAIMANT HAD ALREADY
RECEIVED AN A ARD OF 40 PER CENT LOSS OF HAND EVEN THOUGH DR. NATHAN
HAD ESTIMATED A TOTAL COMBINED IMPAIRMENT OF THE HAND AT SLIGHTLY
MORE THAN 2 5 PER CENT. DR. DENKER,  HO HAD TREATED CLAIMANT AND
HAD EXCISED AND TRANSPLANTED THE MULTIPLE NEUROMA, FELT THAT 4 0
PER CENT A ARD  AS CORRECT, TAKING INTO CONSIDERATION THIS LATTER
SURGERY.

Th r f r  conclud d that claimant had not suff r d any
MORE THAN 4 0 PER CENT LOSS FUNCTION OF HER RIGHT HAND AND THAT THE
A ARD ADEQUATELY COMPENSATED HER FOR SUCH LOSS OF FUNCTION.

Th BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE OPINION
OF THE REFEREE AS ITS O N.

ORDER
Th ord r of th r f r  dat d july 17, 1975 is affirm d.

CLAIM NO. 87CM 11972Z FEBRUARY 12, 1976

HELEN B. VAN DOLAH, CLAIMANT
JAY  HIPPLE, CLAIMANT S ATTY,
NOREEN SALTVEIT, DEFENSE ATTY.
O N MOTION ORDER

Pursua t to ors 6 5 6.2 7 8 the board’s ow motio order, dated

APRIL 21 , 1975, REFERRED THIS MATTER TO THE HEARINGS DIVISION TO
HOLD A HEARING TO DETERMINE IF CLAIMANT* S  ORSENED CONDITION RE
QUIRED FURTHER MEDICAL CARE AND TREATMENT AS A RESULT OF HER IN
DUSTRIAL INJURY SUFFERED IN DECEMBER 1 96 8 .

The REFEREE RECOMMENDED THAT CLAIMANT'S CLAIM BE REOPENED
FOR FURTHER MEDICAL CARE AND TREATMENT. THE BOARD, BY A SECOND
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MOTION ORDER, DATED AUGUST 1 4 0 197_ 5 0 REFERRED THE MATTER TO 
THE EMPLOYER FOR SUCH REOPENING AND PAYMENT OF BENEFITS, AS PRO
VIDED BY LAW, COMMENCING NOVEMBER S:0 1974 AND UNTIL THE CLAIM W°AS 
CLOSED PURSUANT TO ORS 6 5 6 • 2. 7 8 • 

CLAIMANT" S CLAIM WAS SUBMITTED TO THE EVALUATION DIVISION 
FOR CLOSURE. DR• GREWE REPORTED "THAT CLAIMANT HAD UNDERGON.E A 
LEFT DORSAL SYMPATHECTOMY AND RESECTION OF THE LEFT ANTERIOR 
SCALENE MUSCLE AND HER CONDITION HAD BECOME STATIONARY ON NOVEM
BER 4 1 197 5 • AT THE CARRIER" S REQUEST• CLAIMANT WAS EXAMINED BY 
THE ORTHOPEDIC: CONSULTANT'S, WHO FOUND _CLAIMANT" S SHOULDER AND 
ARM .MOTION TO BE NORMAL, NO AT'ROPHY AND ONLY A SLIGHTLY REDUCED 
GRIP• IT APPEARS CLAIMANT COULD RETURN TO BOOKKEEPING OR ACCOUNT
ING FOR WHICH SHE HAS BEEN TRAINED• 

ORDER 

CLAIMANT IS ENTITLED TO TEMPO~ARY TOTAL DISABILITY COMPEN
SATION FROM NOVEMBER 5 1 1974 T'HROUGH NOVEMBER 19 0 1975 0 AND NO 
ADDITIONAL AWARD FOR PERMANENT PART.IAL DISABILITY COMPENSATION• 

THE BOARD" S OWN MOTION ORDER DATED AUGUST' I 4 • 197 5 ALLO~ED 
CLAIMANT" S COUNSEL AS A REASONABLE ATTORNEY" S FEE, 2. 5 PER CENT OF 
ANY ADDITIONAL COMPENSATION CLAIMANT MIGHT RECEIVE UPON CLOSURE 
OF THE CLAIM UNDER ORS 656.278• BY THIS ORDER THAT FEE IS LIMITED 
TO A MAXIMUM OF 3 0 0 DOLLARS• 

WCB CASE NO. 65-68 

GORDON THOMPSON, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER 1 

CLAIMANT'S ATTYSe 

DEPT. OF JUSTICE, DEFENSE AT'TYe 
REQUEST FOR REVIEW BY SAIF 

FEBRUARY 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE RE-FEREE" S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND 
TOTALLY DISABLED AS DEFINED IN ORS 656.206 0 EFFECTIVE ON AUGUST 29 1 

1975. 

CLAIMANT IS A 53 YEAR OLD MILLWRIGHT WHO SUFFERED HEAD AND 
LEG INJURIES ON AUGUST' 3 • 1 973 WHEN STRUCK BY A PIECE OF LUMBER. 
THE DAY OF THE INJURY Vl(AS A FRIDAY. ON THE FOLLOWING MONDAY MORN

ING CLAIMANT RETURNED T'O WORK BUT FELT UNSTEADY AND WAS HOSPI

TALIZED• DR• TSAI" S IMPRESSION WAS A CEREBRAL CONCUSSION, POST
CONCUSSIONAL SYNDROME• 

CLAIMANT WAS BO.,THERED BY PERSISTENT DIZZINESS AND WAS AGAIN 
SEEN B-Y DR• TSAI ON SEPTEMBER 4 • 1973 • DR• TSAI RELATED THE DIZZI
NESS TO THE POST-CONCI.ISSIONAL SYNDROME BROUGHT ABOUT BY POSTERIAL 

CHANGES• HE FELT CLAl'MANT COULD RESUME LIGHT WORK INVOLVING NO 
RAPID CHANGE IN HIS BODY POSTURE BUT HE COULD NOT WORK OFF THE 
GROUND OR IN AREAS WHERE THERE WERE MOVING MACHINES 0 

Q,i SEPTEMBER 1 9, I 9 7 4 CLAIMANT WAS EXAMINED BY DR 0 KENT 1 . 

AN ENT SPECIAL I ST, W!-ipSE DIAGNOSIS WAS BENIGN E Pl SO DIC POS ITJONAL 
VERTIGO, SECONDARY TO HEAD INJURY AND BILATERAL HIGH FREQUENCY 
NEUROSENSORY HEARING LOSS, SECONDARY TO LONG TERM NOISE EXPOSURE• 

-1 6 8 -

O N MOTION ORDER, DATED AUGUST 14, 1975, REFERRED THE MATTER TO
THE EMPLOYER FOR SUCH REOPENING AND PAYMENT OF BENEFITS, AS PRO
VIDED BY LA , COMMENCING NOVEMBER 5 , 1 9 74 AND UNTIL THE CLAIM  AS
CLOSED PURSUANT TO ORS 656.278.

Claima t s claim was submitted to the evaluatio divisio 

FOR CLOSURE. DR. GRE E REPORTED THAT CLAIMANT HAD UNDERGONE A
LEFT DORSAL SYMPATHECTOMY AND RESECTION OF THE LEFT ANTERIOR
SCALENE MUSCLE AND HER CONDITION HAD BECOME STATIONARY ON NOVEM
BER 4, 1975. AT THE CARRIER1 S REQUEST, CLAIMANT  AS EXAMINED BY
THE ORTHOPEDIC CONSULTANTS,  HO FOUND CLAIMANT'S SHOULDER AND
ARM MOTION TO BE NORMAL, NO ATROPHY AND ONLY A SLIGHTLY REDUCED
GRIP. IT APPEARS CLAIMANT COULD RETURN TO BOOKKEEPING OR ACCOUNT
ING FOR  HICH SHE HAS BEEN TRAINED.

ORDER
Claimant is  ntitl d to t mporary total disability comp n

sation FROM NOVEMBER 5 , 1 974 THROUGH NOVEMBER 1 9 , 1 975 , AND NO
ADDITIONAL A ARD FOR PERMANENT PARTIAL DISABILITY COMPENSATION.

Th board s O N motion ORDER DATED AUGUST 1 4 , 1 9 7 5 ALLO ED
claimant s COUNSEL AS a REASONABLE ATTORNEY'S FEE, 2 5 PER CENT OF
ANY ADDITIONAL COMPENSATION CLAIMANT MIGHT RECEIVE UPON CLOSURE
OF THE CLAIM UNDER ORS 6 56.27 8 . BY THIS ORDER THAT FEE IS LIMITED
TO A MAXIMUM OF 3 00 DOLLARS.

 CB CASE NO. 65-68 FEBRUARY 12, 1976

GORDON THOMPSON, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of
THE referee s ORDER  HICH FOUND CLAIMANT TO BE PERMANENTLY AND
TOTALLY DISABLED AS DEFINED IN ORS 6 56.206 , EFFECTIVE ON AUGUST 29,
1 9 7 5 .

Claima t is a 53 year old millwright who suffered head a d

LEG INJURIES ON AUGUST 3 , 1 973  HEN STRUCK BY A PIECE OF LUMBER.
THE DAY OF THE INJURY  AS A FRIDAY. ON THE FOLLO ING MONDAY MORN
ING CLAIMANT RETURNED TO  ORK BUT FELT UNSTEADY AND  AS HOSPI
TALIZED. DR. TSAI'S IMPRESSION  AS A CEREBRAL CONCUSSION, POST
CONCUSSIONAL SYNDROME.

Claima t was bothered by persiste t dizzi ess a d was agai 
SEEN BY DR. TSAI ON SEPTEMBER 4 , 1 9 73 . DR. TSAI RELATED THE DIZZI
NESS TO THE POST-CONCESSIONAL SYNDROME BROUGHT ABOUT BY POSTER IAL
CHANGES. HE FELT CLAIMANT COULD RESUME LIGHT  ORK INVOLVING NO
RAPID CHANGE IN HIS BODY POSTURE BUT HE COULD NOT  ORK OFF THE
GROUND OR IN AREAS  HERE THERE  ERE MOVING MACHINES.

On SEPTEMBER 1 9 , 1 974 CLAIMANT  AS EXAMINED BY DR. KENT,
AN ENT SPECIALIST,  HjPSE DIAGNOSIS  AS BENIGN EPISODIC POSITIONAL
VERTIGO, SECONDARY TO HEAD INJURY AND BILATERAL HIGH FREQUENCY
NEUROSENSORY HEARING LOSS, SECONDARY TO LONG TERM NOISE EXPOSURE.
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WAS OF THE OPINION THAT CLAIMANT WAS UNABLE TO RETURN TO HIS USUAL 
ACTIVITIES AS A MILLWRIGHT ALTHOUGH CLAIMANT'S SYMPTOMS HAD IM

PROVED IN THE PAST YEAR AND HE ANTICIPATED FURTHER IMPROVEMENT AND 

THAT CLAIMANT COULD RETURN TO GAINFUL EMPLOYMENT IN THE FUTURE• 

0R. FLEMING, A CLINICAL PSYCHOLOGIST, GAVE CLAIMANT A PSYCHO

LOGICAL EXAMINATION IN NOVEMBER 197 4 AND FOUND CLAIMANT TO BE FUNC

TIONING WITHIN THE BRIGHT-NORMAL RANGE OF INTELLECTUAL ABILITY WITH 

VERBAL MATERIALS AND WITHIN THE NORMAL RANGE WITH NON-VERBAL MA

TERIALS• HE FOUND THAT CLAIMANT HAD AN EXCELLENT WORK HISTORY AND 

HAD ACQUIRED A WIDE RANGE OF SKILLS, THE PRIMARY OBSTACLES TO \,'OCA
TIONAL REHABILITATION APPEARED TO BE CLAIMANT'S PHYSICAL LIMITATIONS, 

ALTHOUGH THE INITIAL PROGNOSIS FOR A SUCCESSFUL REHABILITATION WAS 

CONSIDERED FAIR, ·THE VOCATIONAL COUNSELOR ULTIMATELY CONCLUDED THAT' 
IN THE PREDICTABLE FUTURE CLAIMANT WAS NOT VOCATIONALLY MARKETABLE• 

ON DECEMBER 31 0 1 974 A DETERMINATION ORDER AWARDED CLAIMANT 

4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED HEAD INJURY. 

IN MAY 1975 DR• KERNEK, CLAIMANT'S TREATING PHYSICIAN, ADVISED 

CLAIMANT THAT HE SHOULD NOT BE EMPLOYED IN ANY TYPE OF POSITION IN

VOLVING RAPID CHANGES IN °BOOY POSTURE BECAUSE OF IMPAIRMENT OF HIS 

BALANCE MECHANISM - HE SUGGESTED VOCATIONAL REHABILITATION FOR A, 

DIFFERENT TYPE OF WORK AS CLAIMANT WAS TOTALLY DISABLED AND PROBABLY 

PERMANENTLY DISABLED FROM THE TYPE OF WORK WHICH HE HAD DONE PRE

VIOUSLY. HE FELT THE DJ·SABILITY WAS THE RESULT OF THE BRAIN DAMAGE 

CAUSED BY HIS AUGUST 3 ·, 1 9 7 3 INJURY• 

0N MAY 15 0 1975 DR 0 TSAI, AFTER EXAMINING CLAIMANT, WAS OF 

THE IMPRESSION THAT CLAIMANT STILL HAD A POST-CONCUSSIONAL SYN

DROME WITH DIZZINESS AS THE PREDOMINATIN_G SYMPTOM• CLAIMANT HAD 

RECEIVED A BRAIN CONCUSSION AS A RESULT OF THE INDUSTRIAL INJURY 

AND THE SYNDROME WAS ONE OF THE COMPLEX SYMPTOMS RELATED TO THE 

BRAIN CONCUSSION 0 OTHER SYMPTOMS ARE HEADACHE AND MEMORY CHANGE 0 

DR 0 TSAI WAS OF THE OPINION THAT CLAIMANT'S CONDITION WAS PERMA-. 

NENT ANO IT WAS NOT UNUSUAL THAT ALL TESTS WHICH HAD BEEN TAKEN 

WERE NORMAL DESPITE THE POST-CONCUSSION SYNDROME. 

HEIGHTS BOTHERED CLAIMANT AND ALSO LOOKING DOWN AND BENDING 

OVER CAUSED HIM PROBLEMS•· DRa TSAI HAD FELT CLAIMANT MIGHT BE 

ABLE TO HANDLE A SEDENTARY JOB IN A, SEDENTARY POSIT ION BUT THAT 

ANY CHANGE OF POSITION WOULD INCREASE HIS DIZZINESS AND IT WOULD 

BE DIFFICULT FOR HIM- TO HANDLE ANY JOB WHERE HE WOULD HAVE TO 

MOVE ABOUT 0 

CL~IMANT HAS COMPLETED HIGH SCHOOL AND HAS HAD TWO TERMS 

OF COLLEGE, MOST OF HIS WORK LIFE HAS BEEN AS 'A CARPENTER AND MILL

WRIGHT0 CLAIMANT HAD BUILT FOUR HOUSES AND PRESENTLY HAS SIX LOTS 

LEFT WHICH HE HAD DEVELOPED AND WOULD HAVE LIKED TO BUILD ON BUT HE 

HAS BEEN UNABLE TO CONTINUE THAT PROJECT. CLAIMANT KNOWS ALMOST 

EVERY PHASE OF HOUSE CONSTRUCTION BUT BECAUSE OF HIS DIZZINESS HE 

NOW FEELS THERE IS NOTHING HE CAN DO EITHER AS A CARPENTER, MILL

WRIGHT OR HOUSE BUILDER• 

UNDER THE 'ODD-LOT' DOCTRINE 1 A FINDING OF TOTAL DISABILITY 

IS PERMITTED ALTHOUGH'THE WORKMAN IS NOT COMPLETELY INCAPACITA

TED FROM ANY KIND OF WORK 0 IT IS-SUFFICIENT IF THE WORKMAN IS 

FOUND TO BE SO HANDICAPPED THAT HE WILL NOT BE ABLE TO OBTAIN REGU

LAR EMPLOYMENT IN ANY WELL KNOWN BRANCH OF THE LABOR MARKET. THE 

REFEREE 'CONCLUDED THAT THE EVIDENCE JUSTIFIED A FINDING, BASED UPON 

CLAIMANT'S OBVIOUS PHYSICAL IMPAIRMENT COUPLED WITH HIS MENTAL 

CAPACITY, EDUCATION, TRAINING AND AGE 1 THAT CLAIMANT HAO ESTABLISHED 

A PRIMA FACIE CASE THAT HE FELL WITHIN THE 'ODD-LOT' CATEGORY. THE 

-169 -

HE  AS OF THE OPINION THAT CLAIMANT  AS UNABLE TO RETURN TO HIS USUAL
ACTIVITIES AS A MILL RIGHT ALTHOUGH CLAIMANT1 S SYMPTOMS HAD IM
PROVED IN THE PAST YEAR AND HE ANTICIPATED FURTHER IMPROVEMENT AND
THAT CLAIMANT COULD RETURN TO GAINFUL EMPLOYMENT IN THE FUTURE.

Dr. FLEMING, A CLINICAL PSYCHOLOGIST, GAVE CLAIMANT A PSYCHO
LOGICAL EXAMINATION IN NOVEMBER 1 974 AND FOUND CLAIMANT TO BE FUNC
TIONING  ITHIN THE BRIGHT-NORMAL RANGE OF INTELLECTUAL ABILITY  ITH
VERBAL MATERIALS AND  ITHIN THE NORMAL RANGE  ITH NON-VERBAL MA
TERIALS. HE FOUND THAT CLAIMANT HAD AN EXCELLENT  ORK HISTORY AND
HAD ACQUIRED A  IDE RANGE OF SKILLS, THE PRIMARY OBSTACLES TO VOCA
TIONAL REHABILITATION APPEARED TO BE CLAIMANT1 S PHYSICAL LIMITATIONS,
ALTHOUGH THE INITIAL PROGNOSIS FOR A SUCCESSFUL REHABILITATION  AS
CONSIDERED FAIR, THE VOCATIONAL COUNSELOR ULTIMATELY CONCLUDED THAT
IN THE PREDICTABLE FUTURE CLAIMANT  AS NOT VOCATIONALLY MARKETABLE.

On DECEMBER 3 1 , 1 974 A DETERMINATION ORDER A ARDED CLAIMANT
4 8 DEGREES FOR 15 PER CENT UNSCHEDULED HEAD INJURY.

In MAY 1 9 75 DR, KERNEK, CLAIMANT S TREATING PHYSICIAN, ADVISED
CLAIMANT THAT HE SHOULD NOT BE EMPLOYED IN ANY TYPE OF POSITION IN
VOLVING RAPID CHANGES IN BODY POSTURE BECAUSE OF IMPAIRMENT OF HIS
BALANCE MECHANISM HE SUGGESTED VOCATIONAL REHABILITATION FOR A
DIFFERENT TYPE OF  ORK AS CLAIMANT  AS TOTALLY DISABLED AND PROBABLY
PERMANENTLY DISABLED FROM THE TYPE OF  ORK  HICH HE HAD DONE PRE
VIOUSLY. HE FELT THE DISABILITY  AS THE RESULT OF THE BRAIN DAMAGE
CAUSED BY HIS AUGUST 3 , 1 973 INJURY.

On MAY 1 5 , 1 9 7 5 DR. TSAI, AFTER EXAMINING CLAIMANT,  AS OF
THE IMPRESSION THAT CLAIMANT STILL HAD A POST-CONCUSSIONAL SYN
DROME  ITH DIZZINESS AS THE PREDOMINATING SYMPTOM. CLAIMANT HAD
RECEIVED A BRAIN CONCUSSION AS A RESULT OF THE INDUSTRIAL INJURY
AND THE SYNDROME  AS ONE OF THE COMPLEX SYMPTOMS RELATED TO THE
BRAIN CONCUSSION, OTHER SYMPTOMS ARE HEADACHE AND MEMORY CHANGE.
DR. TSAI  AS OF THE OPINION THAT CLAIMANT S CONDITION  AS PERMA
NENT AND IT  AS NOT UNUSUAL THAT ALL TESTS  HICH HAD BEEN TAKEN
 ERE NORMAL DESPITE THE POST-CONCUSSION SYNDROME.

Heights bothered claima t a d also looki g dow a d be di g

OVER CAUSED HIM PROBLEMS, DR. TSAI HAD FELT CLAIMANT MIGHT BE
ABLE TO HANDLE A SEDENTARY JOB IN A SEDENTARY POSITION BUT THAT
ANY CHANGE OF POSITION  OULD INCREASE HIS DIZZINESS AND IT  OULD
BE DIFFICULT FOR HIM TO HANDLE ANY JOB  HERE HE  OULD HAVE TO
MOVE ABOUT.

Claima t has completed high school a d has had two terms

OF COLLEGE, MOST OF HIS  ORK LIFE HAS BEEN AS A CARPENTER AND MILL
 RIGHT. CLAIMANT HAD BUILT FOUR HOUSES AND PRESENTLY HAS SIX LOTS
LEFT  HICH HE HAD DEVELOPED AND  OULD HAVE LIKED TO BUILD ON BUT HE
HAS BEEN UNABLE TO CONTINUE THAT PROJECT. CLAIMANT KNO S ALMOST
EVERY PHASE OF HOUSE CONSTRUCTION BUT BECAUSE OF HIS DIZZINESS HE
NO FEELS THERE IS NOTHING HE CAN DO EITHER AS A CARPENTER, MILL
 RIGHT OR HOUSE BUILDER.

U der the ’odd lot’ doctri e, a fi di g of total disability
IS PERMITTED ALTHOUGH'THE  ORKMAN IS NOT COMPLETELY INCAPACITA
TED FROM ANY KIND OF  ORK. IT IS SUFFICIENT IF THE  ORKMAN IS
FOUND TO BE SO HANDICAPPED THAT HE  ILL NOT BE ABLE TO OBTAIN REGU
LAR EMPLOYMENT IN ANY  ELL KNO N BRANCH OF THE LABOR MARKET. THE
REFEREE CONCLUDED THAT THE EVIDENCE JUSTIFIED A FINDING, BASED UPON
CLAIMANT S OBVIOUS PHYSICAL IMPAIRMENT COUPLED  ITH HIS MENTAL
CAPACITY, EDUCATION, TRAINING AND AGE, THAT CLAIMANT HAD ESTABLISHED
A PR 1MA FACIE CASE THAT HE FELL  ITHIN THE ODD-LOT’ CATEGORY. THE
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THEN SHIFTS TO THE FUND TO SHOW THAT SOME KIND OF SUITABLE 

WORK WAS REGULARLY AND CONTINUOUSLY AVAILABLE TO CLAIMANT. THE 

REFEREE CONCLUDED THAT THE FUND HAD FAILED TO MEET THAT BURDEN 

OF PROOF AND HE AWARDED CLAIMANT COMPENSATION FOR PERMANENT AND 

TOTAL DISABILITY• 

THE BOARD 1 ON DE NOVO REVIEW 1 AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REFEREE 0 THE MEDICAL OPINION EXPRESSED BY DOCTORS 

TSAI, KERNEK AND KENT ALL INDICATE CLAIMANT IS UNABLE TO RETURN TO 

THE TYPE OF EMPLOYMENT HE HAD DONE PREVIOUS TO HIS INJURY AND THE 

COUNSELOR FROM THE DIVISION OF VOCATIONAL REHABILITATION FEELS THAT 

CLAIMANT IS NOT VOCATIONALLY RETRAINABLE. 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 29 1 1975 IS AFFIRMED• 

CLAIMANT• S COUNSEL 1-S AWARDED AS A REASONABLE ATTORNEY• S 

FEE FOR HIS SERVICES IN CONNECTION W 1TH TH IS BOARD REVIEW, THE SUM 

OF 4 5 0 DOLLARS 0 PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

WCB CASE NO. 74-2284 

REKKA REA, CLAIMANT 
GAL TON AND POPICK, 

CLAIMANT• S A TTYS• 

FEBRUARY 12, 1976 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYS. 

REQUEST FOR REVIEW BY EMPLOYER 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER SEEKS BOARD REVIEW OF THE REFEREE'S ORDER 

WHICH FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED AS 

OF NOVEMBER 20 1 1974• 

CLAIMANT IS 66 YEARS OF AGE, SHE SUFFERED A COMPENSABLE IN

JURY TO HER LEFT KNEE ON APRIL 1 1 , 197 3 WHICH NECESSITATED THE 

SURGICAL REMOVAL OF AN INTERNAL SEMILUNAR CARTILAGE BY DR• COHEN 

ON JUNE 2 0 1 197 3 • DR 0 COHEN CONTINUED TO TREAT CLAIMANT UNTIL 

APR IL 3 0, 1974 WHEN HE MADE A CLOS I NG EVALUATION WHICH INDICATED 

THAT CLAIMANT WALKED WITH A SLIGHT LEFT LIMP AND HAD SIGNIFICANT 

LOSS OF EXTENSION-FLEXION IN THE LEFT KNEE AS COMPARED TO THE RIGHT 

AND BECAUSE OF HER INABILITY TO KNEEL. CLAIMANT HAD WORKED FOR 

OVER 1 2 YEARS FOR THE EMPLOYER AS A SALESLADY, CASHIER, BUYER AND 

FLOOR SUPERV ISOR 0 ON JUNE 5, 197 4 THE CLAIM WAS CLOSED BY A DETER

MINATION ORDER WHICH AWARDED CLAIMANT 6 0 DEGREES FOR 4 0 PER CENT 

LOSS OF HER LEFT LEG 0 

0N JULY 1 O, 1974 AND AGAIN ON NOVEMBER 20 1 1974 CLAIMANT 

WAS EXAMINED BY DR 0 CHERRY WHO, BASED UPON A HISTORY GIVEN TO HIM 

BY CLAIMANT THAT INCLUDED COMPLAINTS OF LOW BACK PAIN, FELT THAT, 

IN ADDITION TO A 50 PER CENT IMPAIRMENT OF HER LEFT_KNEE, CLAIMANT 

HAD A PERMANENT DISABILITY IN THE LOW BACK CONSISTING OF A STRAIN 

DUE TO CLAIMANT'S INABILITY TO TAKE WEIGHT WELL ON HER LEFT LEG 

WHICH RESULTED IN OVERCOMPENSATION OF HER BACK• DR• CHERRY, AFTER 

TAKING INTO CONSIDERATION CLAIMANT• SLACK OF FORMAL TRAINING, WORK 

EXPERIENCE AND PHYSICAL CONDITION, STATED THAT SHE PROBABLY COULD 

NOT BE RETRAINED TO ENTER ANY OCCUP,'ATION. 

-1 7 o-

BURDEN THEN SHIFTS TO THE FUND TO SHO THAT SOME KIND OF SUITABLE
 ORK  AS REGULARLY AND CONTINUOUSLY AVAILABLE TO CLAIMANT. THE
REFEREE CONCLUDED THAT THE FUND HAD FAILED TO MEET THAT BURDEN
OF PROOF AND HE A ARDED CLAIMANT COMPENSATION FOR PERMANENT AND
TOTAL DISABILITY.

The bo rd, on de NOVO REVIE ,  ffirms the FINDINGS  nd con

clusions OF THE REFEREE. THE MEDICAL OPINION EXPRESSED BY DOCTORS
TSAI, KERNEK AND KENT ALL INDICATE CLAIMANT IS UNABLE TO RETURN TO
THE TYPE OF EMPLOYMENT HE HAD DONE PREVIOUS TO HIS INJURY AND THE
COUNSELOR FROM THE DIVISION OF VOCATIONAL REHABILITATION FEELS THAT
CLAIMANT IS NOT VOCATIONALLY RETRAINABLE.

ORDER
Th ORDER OF THE REFEREE DATED AUGUST 29, 1 97 5 IS AFFIRMED.

Claimant’s couns l is award d as a r asonabl attorn y’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 450 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 74-2284 FEBRUARY 12, 1976

REKKA REA, CLAIMANT
GALTON AND POPICK,
claimant’s ATTYS,

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY EMPLOYER

R vi w d by board m mb rs wilson and moor .

Th  mploy r s  ks board r vi w of th r f r  's ord r
 HICH FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED AS
OF NOVEMBER 2 0 , 1 9 74 .

Claima t is 66 years of age, she suffered a compe sable i 

jury TO HER LEFT KNEE ON APRIL 1 1 , 1 97 3  HICH NECESSITATED THE
SURGICAL REMOVAL OF AN INTERNAL SEMILUNAR CARTILAGE BY DR. COHEN
ON JUNE 2 0 , 1 9 7 3 . DR, COHEN CONTINUED TO TREAT CLAIMANT UNTIL
APRIL 3 0 , 1 9 74  HEN HE MADE A CLOSING EVALUATION  HICH INDICATED
THAT CLAIMANT  ALKED  ITH A SLIGHT LEFT LIMP AND HAD SIGNIFICANT
LOSS OF EXTENSION-FLEXION IN THE LEFT KNEE AS COMPARED TO THE RIGHT
AND BECAUSE OF HER INABILITY TO KNEEL. CLAIMANT HAD  ORKED FOR
OVER 12 YEARS FOR THE EMPLOYER AS A SALESLADY, CASHIER, BUYER AND
FLOOR SUPERVISOR. ON JUNE 5 , 1 9 74 THE CLAIM  AS CLOSED BY A DETER
MINATION ORDER  HICH A ARDED CLAIMANT 6 0 DEGREES FOR 4 0 PER CENT
LOSS OF HER LEFT LEG.

On JULY 1 0 , 1 97 4 AND AGAIN ON NOVE MBER 2 0 , 1 9 74 CLAI MANT

 AS EXAMINED BY DR. CHERRY  HO, BASED UPON A HISTORY GIVEN TO HIM
BY CLAIMANT THAT INCLUDED COMPLAINTS OF LO BACK PAIN, FELT THAT,
IN ADDITION TO A 50 PER CENT IMPAIRMENT OF HER LEFT KNEE, CLAIMANT
HAD A PERMANENT DISABILITY IN THE LO BACK CONSISTING OF A STRAIN
DUE TO CLAIMANT'S INABILITY TO TAKE  EIGHT  ELL ON HER LEFT LEG
 HICH RESULTED IN OVERCOMPENSATION OF HER BACK. DR, CHERRY, AFTER
TAKING INTO CONSIDERATION CLAIMANT* S LACK OF FORMAL TRAINING,  ORK
EXPERIENCE AND PHYSICAL CONDITION, STATED THAT SHE PROBABLY COULD
NOT BE RETRAINED TO ENTER ANY OCCUPATION.
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COHEN, ALTHOUGH HE HAO NOT SEEN CLAl~ANT SINCE APRIL 1974 1 

SA.ID IN FEBRUARY 1 975 THAT IT WAS NOT REASONABLY PROBABLE THA'.1" CLAIM-. 
ANT'S BACK PROBLEMS W~RE RELATED TO HER KNEE CONDITION 0 

THE REFERE,E F.OUN~ THAT IT WAS R.EASONABLE TO CONCLUDE. THAT 
THE ALTERED GAIT CAUSED BY CLAIMANT'S COMPENSABLE INJURY'COUL0 " 
PRODUCE A STRAIN ON A WOMAN CLAIMANT'S AGE AND WHO ALREADY HAD 

.LUMBAR OSTE·OARTHRITIS 0 HE FOUND THAT CLAIMANT HAO AN EIGHTH GRADE 
EDUCATION AND THAT HER WORK HISTORY WAS l,.IMITED TO THE 12 YEARS 
WITH THIS .EMPLOYER 0 . HE CONCLUDED THAT CLAIMANT HAD MADE A PRIMA 
FACIE CASE OF.ODD-LOT PERMANENT TOTAL DISABl·LITY MAINLY BECAUSE 
OF .HER AGE - THERE MIGHT BE WORK WHICH CLAIMANT· COULD DO BUT IT 
WAS VERY DOUBTFUL. THA.T SHE COULD OBTAIN SUCH WORK 0 HE ORDERED 
CLAIMANT TO BE CONSIDERED PERMANENTLY AND TOTALLY DISABLED AS·OF 
MAY 1 1 1974 1 THE DATE CLAIMANT WAS DECLARED TO BE MEDICALLY STA
TIONARY BY DR 0 COHEN. 

OEFE~DANT FILED A MOTION FOR RECONSIDERATI.ON AND THE REFEREE, 
AFTER RECONSIDERATION OF THE RECORD, WAS PERSUADED THAT CLAIMANT'S 
BACK DISABILITY WAS NOT PRESENT TO A DEG~EE NOTICEABLE WHEN SHE WAS 
GIVEN HER CLOSING EVALUATION BY DR 0 COHEN WHICH STATED CLAIMANT WAS 
MEDICALLY STATIONARY AS OF MAY 1 1 1974 BUT THAT IT WAS PRESENT AND 
NOTICEABLY AND SIGNIFICANTLY ,DISABLING TO CLAIMANT ACCORDING TO DR 0 

CHERRY .WHEN HE EXAMINED CLAIMANT ON NOVEMBER 20 1 1974 0 • 

THE REFEREE CONCLUDED THAT PERMANENT TOTAL DISABILITY MAY 
BE FOUND TO EXIST AT THE TIME OF AN EARLIER DETERMINATION OR TO 
HAVE HAD ITS INCEPTION AT ANY TIME THEREAFTER UP TO AND INCLUDING 
THE DATE OF THE HEARING AND BASED UPON HIS RECONSIDERATION OF THE 

( RECORD, CONCLUDED THAT CLAIMANT'S PERMANENT TOTAL DISABILITY BE
GAN ON NOVEMBER 2.0 1 1974 RATHER THAN MAY 1 1 1974 0 HIS ORDER OF 
AUGUST 1 9. 1 197 5 WAS AMENDED ACCORDINGLY 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON
CLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 1 9 1 1 9 7 5 AND THE SECOND 
OPINION AND ORDER DATED SEPTEMBER 18 1 197 5 ARE AFFIRMED 0 

CLAIMANT' s COUNSEL IS AWARDED AS A REASONABLE ATTORNEY' s 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 400 DOLLARS, PAY.ABLE BY THE EMPLOYER 0 

WCB CASE NO. 75-1515 

KENNETH H •• MARTIN, CLAIMANT 
POZZl 0 WILSON A.ND ATCHISON, 

.CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE, DEFE"NSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AWARDED CLAIMANT 5 5 DEGREES FOR PARTIAL LOSS OF ~HE RIGHT HAND 0 

:;! 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON MARCH 20 1 1974 -
WHILE HE. WAS GRINDIN~ A WEDGE, HIS RIGHT THUMB CAME IN CONTACT WITH 

-1 71 -

Dr. COHEN, ALTHOUGH HE HAD NOT SEEN CLAIMANT SINCE APRIL 1 9 74 ,

SAID IN FEBRUARY 1 9 75 THAT IT  AS NOT REASONABLY PROBABLE THAT CLAIM
 nt S BACK PROBLEMS  ERE RELATED TO HER KNEE CONDITION.

Th r f r  found that it was r asonabl to conclud that
THE ALTERED GAIT CAUSED BY CLAIMANT'S COMPENSABLE INJURY COULD
PRODUCE A STRAIN ON A  OMAN CLAIMANT' S AGE AND  HO ALREADY HAD
LUMBAR OSTEOARTHRITIS. HE FOUND THAT CLAIMANT HAD AN EIGHTH GRADE
EDUCATION AND THAT HER  ORK HISTORY  AS LIMITED TO THE 12 YEARS
 ITH THIS EMPLOYER. HE CONCLUDED THAT CLAIMANT HAD MADE A PRIMA
FACIE CASE OF ODD LOT PERMANENT TOTAL DISABILITY MAINLY BECAUSE
OF HER AGE THERE MIGHT BE  ORK  HICH CLAIMANT COULD DO BUT IT
 AS VERY DOUBTFUL THAT SHE COULD OBTAIN SUCH  ORK. HE ORDERED
CLAIMANT TO BE CONSIDERED PERMANENTLY AND TOTALLY DISABLED AS OF
MAY 1 , 1 9 74 , THE DATE CLAIMANT  AS DECLARED TO BE MEDICALLY STA
TIONARY BY DR. COHEN.

Defe da t filed a motio for reco sideratio a d the referee,
AFTER RECONSIDERATION OF THE RECORD,  AS PERSUADED THAT CLAIMANT S
BACK DISABILITY  AS NOT PRESENT TO A DEGREE NOTICEABLE  HEN SHE  AS
GIVEN HER CLOSING EVALUATION BY DR. COHEN  HICH STATED CLAIMANT  AS
MEDICALLY STATIONARY AS OF MAY 1 , 1 9 74 BUT THAT IT  AS PRESENT AND
NOTICEABLY AND SIGNIFICANTLY DISABLING TO CLAIMANT ACCORDING TO DR.
CHERRY  HEN HE EXAMINED CLAIMANT ON NOVEMBER 20 , 1 974 .

The referee co cluded that perma e t total disability may
BE FOUND TO EXIST AT THE TIME OF AN EARLIER DETERMINATION OR TO
HAVE HAD ITS INCEPTION AT ANY TIME THEREAFTER UP TO AND INCLUDING
THE DATE OF THE HEARING AND BASED UPON HIS RECONSIDERATION OF THE
RECORD, CONCLUDED THAT CLAIMANT S PERMANENT TOTAL DISABILITY BE
GAN ON NOVEMBER 2 0 , 1 9 74 RATHER THAN MAY 1 , 1 974 . HIS ORDER OF
AUGUST 1 9 , 1 9 7 5  AS AMENDED ACCORDINGLY.

The board, o de  ovo review, affirms the fi di gs a d co 
clusions OF THE REFEREE.

ORDER

Th ord r of th r f r  dat d august 19, 1975 and th s cond
OPINION AND ORDER DATED SEPTEMBER 1 8 , 1 97 5 ARE AFFIRMED.

Claima t s cou sel is awarded as a reaso able attor ey s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER.

 CB CASE NO. 75-1515 FEBRUARY 12, 1976

KENNETH H. MARTIN, CLAIMANT
POZZI,  ILSON AND ATCHISON,
cl im nt s ATTYS.

DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee s order which
A ARDED CLAIMANT 5 5 DEGREES FOR PARTIAL LOSS OF T^HE RIGHT HAND.

CLAI MANT SUFFE RED A COMPE NSABLE INJURY ON MARCH 20, 1974
 HILE HE,  AS GRINDING A  EDGE, HIS RIGHT THUMB CAME IN CONTACT  ITH
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WHEEL. OF THE BENCH SANDER RESULTING IN AVUL.SION <;)F THE UL.NAR 
TWO-THIRDS OF THE NAIL.BED WITH GRINDING INJURY PASSING DOWN INTO THE 
BONEe CLAIMANT HAS HAD SIX DIFFERENT SURGICAL. REPAIRS ON HIS RIGHT 
THUMB AND AS A .RESULT THE DISTAL. HAL.F OF THE DISTAL PHALANX HAS 
BEEN REMOVED• CLAIMANT APPARENTLY HAS L.OST ALL MOTION IN, THE DIS
TAL INTERPHALANGEAL JOINT OF HIS RIGHT THUMB BUT THE REMAINING JOINTS 
DO NOT EVIDENCE ANY LOSS OF MOTION• 

THE c·L.AIM WAS FIRST CLOSED BY· A DETERMINATION ORDER MAILED 
JUL.Y 8 t 1 9 7 4 WHICH AWARDED CL.Al MA NT 1 4 • 4 DEGREES FOR 3 0 PER CENT 
LOSS OF HIS RIGHT THUMB• SUBSEQUENT SURGERIES NECESSITATED RE
OPENING QF THE CLAIM AND A SECOND DETERMINATI_ON ORDER MAILED JUNE 12 • 
1975 AWARDED CLAIMANT AN ADDITIONAL 28e5 DEGREES FOR 60 PER CENT 
LOSS OF HIS RIGHT THUMB, THEREBY GIVING CLAIMANT A TOTAL OF 4 3 • 2 ' 
DEGR!;ES FOR 9 0 PER CENT LOSS OF THE RIGHT THUMB• 

CLAIMANT CONTENDS HE IS ENTITLED TO AN AWARD FOR EXTRINSIC 
SCHEDULED DISABILITY IN ADDITION TO THE INTRINSIC SCHEDULED DISABILITY 
AWARD HE HAS RECE IVEDe 

THE REFEREE FOUND 'l'HAT THE PRIMARY USEFULNESS OF THE THUMB 
LIES IN ITS ABIL~TY TO OPPOSE THE OTHER DIGITS ANO WHEN THE THUMB 
IS LOST, THERE IS A CORRESPONDING LOSS IN EACH OF THE DIGITS HE WOULD 
NORMALLY OPPOSE• IN THE _INSTANT CASE CLAIMANT HAS LOST HALF THE 
DISTAL PHALANX OF 0 HIS RIGHT THUMB TOGETHER WITH ALL MOTION OF THE 
DISTAL IN.TERPHALANGEAL JOINT OF THE SAME DIGIT• THE REFEREE CON
CLUDED THAT CL.AIMANTT S LOSS OF FUNCTION AMOUNTED TO 3 6 • 6 7 PER 
CENT OF HIS RIGHT HAND AND AWARDED CLAIMANT 5 5 DEGREES OF A MAXI-. 
MUM OF 150 DEGREES FOR SCHEDULED HAND DISABILITY. 

. THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT STJ_LL HAS 
MORE THAN TWO-THIRDS FUNCTION OF HIS RIGHT HAND - HOWEVER, THE 
BOARD FINDS THAT THE PROPER BASIS OF THE AWARD WOUL.D NOT BE THE 
HAND BUT THE THUMB AND THE LOSS OF OPPOSITION RELATING TO THE FIRST 
AND SECOND FINGER OF :rHE RIGHT HAND• 

THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO AN AWARD 
OF 4 0 DEGREES FOR LOSS OF HIS RIGHT THUMB AND AN ADDITIONAL 1 5 DE
GREES FOR LOSS OF EFFECTIVE OPPOSITION OF THE UNINJURED FIRST AND 
SECOND FINGERS OF THE RIGHT HAND• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 2 6 • 1975 IS MODIFIED 
AND CLAIMANT IS AWARDED 40 DEGREES OF A MAXIMUM OF 48 DEGREES FOR 
PARTIAL LOS_S OF THE RIGHT THUMB AND 1 5 DEGREES FOR LOSS OF EFFEC
TIVE OPPOSITION TO THE UNINJURED FIRST AND SECOND FINGERS OF THE 
RIGHT 1-!ANDe IN ALL OTHER RESPECTS THE REFEREET S ORDER IS AFFIRMED• 

WCB CASE NO. 75-2066 

ROGER LOVEN, CLAiMANT 
EDWARDS .AND EDWARDS, CLAIMANT'S ATTVS. 
JONES, LANG 9 KLEIN, WOLF ANO SMITH, 

DEFENSE ATTYSe 
REQUEST FOR REVIEW BY CLAIIVIANT 

FEBRUARY 12, 1976 

REVIEWED. BY BO~RD MEMBERS WILSON AND MOORE• 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREET S ORDER 
AFFIRMING THE DETERMINATION ORDER MAILED JULY-15 • 1974 WHEREBY 

-1 72-

THE  HEEL OF THE BENCH SANDER RESULTING IN AVULSION OF THE ULNAR
T O THIRDS OF THE NA1LBED  ITH GRINDING INJURY PASSING DO N INTO THE
BONE. CLAIMANT HAS HAD SIX DIFFERENT SURGICAL REPAIRS ON HIS RIGHT
THUMB AND AS A RESULT THE DISTAL HALF OF THE DISTAL PHALANX HAS
BEEN REMOVED. CLAIMANT APPARENTLY HAS LOST ALL MOTION IN THE DIS
TAL INTERPHALANGEAL JOINT OF HIS RIGHT THUMB BUT THE REMAINING JOINTS
DO NOT EVIDENCE ANY LOSS OF MOTION,

Th claim was first clos d by a d t rmination ord r mail d
JULY 8 , 1 974  HICH A ARDED CLAIMANT 14.4 DEGREES FOR 30 PER CENT
LOSS OF HIS RIGHT THUMB. SUBSEQUENT SURGERIES NECESSITATED RE
OPENING OF THE CLAIM AND A SECOND DETERMINATION ORDER MAILED JUNE 12
1 9 7 5 A ARDED CLAIMANT AN ADDITIONAL 2 8 . 5 DEGREES FOR 6 0 PER CENT
LOSS OF HIS RIGHT THUMB, THEREBY GIVING CLAIMANT A TOTAL OF 4 3.2
DEGREES FOR 9 0 PER CENT LOSS OF THE RIGHT THUMB.

Claima t co te ds he is e titled to a award for extri sic

SCHEDULED DISABILITY IN ADDITION TO THE INTRINSIC SCHEDULED DISABILITY
A ARD HE HAS RECEIVED.

The referee fou d that the primary useful ess of the thumb

LIES IN ITS ABILITY TO OPPOSE THE OTHER DIGITS AND  HEN THE THUMB
IS LOST, THERE IS A CORRESPONDING LOSS IN EACH OF THE DIGITS HE  OULD
NORMALLY OPPOSE. IN THE INSTANT CASE CLAIMANT HAS LOST HALF THE
DISTAL PHALANX OF HIS RIGHT THUMB TOGETHER  ITH ALL MOTION OF THE
DISTAL INTERPHALANGEAL JOINT OF THE SAME DIGIT. THE REFEREE CON
CLUDED THAT CLAIMANT'S LOSS OF FUNCTION AMOUNTED TO 3 6 . 6 7 PER
CENT OF HIS RIGHT HAND AND A ARDED CLAIMANT 55 DEGREES OF A MAXI
MUM OF 150 DEGREES FOR SCHEDULED HAND DISABILITY.

The BOARD, ON DE NOVO REVIE , FINDS THAT CLAIMANT STILL HAS

MORE THAN T O THIRDS FUNCTION OF HIS RIGHT HAND HO EVER, THE
BOARD FINDS THAT THE PROPER BASIS OF THE A ARD  OULD NOT BE THE
HAND BUT THE THUMB AND THE LOSS OF OPPOSITION RELATING TO THE FIRST
AND SECOND FINGER OF THE RIGHT HAND.

The BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO AN A ARD
OF 4 0 DEGREES FOR LOSS OF HIS RIGHT THUMB AND AN ADDITIONAL 1 5 DE
GREES FOR LOSS OF EFFECTIVE OPPOSITION OF THE UNINJURED FIRST AND
SECOND FINGERS OF THE RIGHT HAND.

ORDER

Th ORDER OF THE REFEREE DATED AUGUST 26, 1975 IS MODIFIED
AND CLAIMANT IS A ARDED 40 DEGREES OF A MAXIMUM OF 48 DEGREES FOR
PARTIAL LOSS OF THE RIGHT THUMB AND 15 DEGREES FOR LOSS OF EFFEC
TIVE OPPOSITION TO THE UNINJURED FIRST AND SECOND FINGERS OF THE
RIGHT HAND. IN ALL OTHER RESPECTS THE REFEREE'S ORDER IS AFFIRMED.

 CB CASE NO. 75-2066 FEBRUARY 12, 1976

ROGER LOVEN, CLAIMANT
ED ARDS AND ED ARDS, CLAIMANT'S ATTYS.
JONES, LANG, KLEIN,  OLF AND SMITH,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee s order
AFFIRMING THE DETERMINATION ORDER MAILED JULY 1 5 , 1 974  HEREBY
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WAS AWARDED NO PERMANENT PARTIAL DISABILITY. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON DECEMBER 6 1 1973 1 

INJURING HIS LOW BACK• HE WAS TREATED ON THAT DATE BY DRe STALDER, 

WHO DIAGNOSED AN ACUTE LUMBAR SPRAIN• CLAIMANT RECEIVED C.ONSER

VATJVE TREATMENT, THE LAST SUCH TREATMENT BEING RECEIVED ON MAY 13 1 

1974 • ON JUNE 1 9 1 1974 DRe STALDER RE PORTED THAT CLAIMANT COULD 

RETURN TO WORK AND THAT NO FURTHER TREATMENT WAS NECESSARY 0 THE· 

CLAIM WAS CLOSED ON JULY 1 S 1 197 4 W 1TH NO AWARD OF PERMANENT 

PARTIAL DISABILITY 0 

(N APRIL 1 974 CLAIMANT HAD BEEN GIVEN AN EXAMINATION BY DR, 

GRIPEKOVEN WHO FELT THAT CLAIMANT'S CONDITION WAS STATIONARY AT 

THAT TIME AND THAT NO FURTHER SPECIFIC TREATMENT WAS INDICATED,. 

HE FELT THERE WAS NO REASON CLAIMANT COULD NOT RETURN TO HIS PRE

VIOUS EMPLOYMENT AS A TRUCK DRIVER WITHOUT ANY LIMITATION AND 

FOUND NO PERMANENT PARTIAL DISABILITY SECONDARY TO THE DECEMBER 6 1 

197 3 ACCIDENT0 

THE REFEREE FOUND THAT DURING THE PERIOD CLAIMANT RECEIVED 

TEMPORARY TOTAL DISABILITY COMPENSATION IT HAD BEEN DETERMINED 

THAT CLAIMANT COULD NOT SEC;URE ICC CLEARANCE AS A TRUCK DRIVER_ 

BECAUSE OF DEVELOPING CATARACT PROBLEMS. WHEN HE WAS RELEASED 

TO RETURN TO WORK, HE WAS NOT QUALIFIED TO DRIVE AND 0 THEREFORE, 

WAS PUT TO WORK IN TH_E EMPLOYER'S YARD OPERATION• THIS WORK IS 

ESSENTIALLY THE SAME AS THAT WHICH CLAIMANT DID WHEN HE WAS DRIV

ING EXCEPT FOR THE LONG-HAUL 1 INTERSTATE. DRIVING, 

THE REFEREE FOUND NO EVIDENCE TO INDICATE CLAIMANT WAS UNABLE 

TO COPE WITH THE DUTIES· AND REQUIREMENTS OF HIS PRESENT JOB,. 

THE REFER~E CONCLUDED THAT THERE WAS NO SATISFACTORY MEDI

CAL EV !DENCE UPON WHICH TO BASE ANY AWARD OF PERMANENT PARTIAL 

DISABILITY AND SUSTAINED THE DETERMINATION ORDER, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND

INGS AND CONCLUSIONS OF THE REFEREE AS ITS OWN, 

ORDER 

THE ORDER OF THE REFE,REE DATED OCTOBER 2 1 1975 IS AFFIR_MED• 

WCB CASE NO. 74-3934-E 
WCB CASE NO. 74-3863 

IN THE MATTER OF THE COMPENSATION OF 

J LILIAN WEBB, CLAIMANT. 
AND IN· THE MATTER. OF THE COMPLYING STATUS OF 

C AND H CONTRACTORS 0 INC• 1 EMPLOYER 

BROPHY, WILSON AND DUHAIM_E, 

CLAIMANT'S ATTYS 0 ~' 

JOEL REEDER, DEFENSE ATTY0 

REQUEST FOR REVIEW BYiEMPLOYER 

FEBRUARY 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

T·HE EMP.LOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S 

ORDER WHICH FOUND THF.frEMPLOYER WAS A SUBJECT NONCOMPLYING EM

PLOYER FROM oc:rOBER S 1 1973 TO JUNE 17 1 1 9 7 4 AND REMANDED THE 

CLAIMANT'S CLAIM FOR HIS COMPENSABLE INJURY SUFFERED ON JUNE 12 1 

-1 73-

CLAIMANT  AS A ARDED NO PERMANENT PARTIAL DISABILITY.

Cl im nt sust ined  compens ble injury on December 6 , 1973,
INJURING HIS LO BACK. HE  AS TREATED ON THAT DATE BY DR, STALDER,
 HO DIAGNOSED AN ACUTE LUMBAR SPRAIN. CLAIMANT RECEIVED CONSER
VATIVE TREATMENT, THE LAST SUCH TREATMENT BEING RECEIVED ON MAY 13,
1 974 . ON JUNE 1 9 , 1 974 DR. STALDER REPORTED THAT CLAIMANT COULD
RETURN TO  ORK AND THAT NO FURTHER TREATMENT  AS NECESSARY. THE
CLAIM  AS CLOSED ON JULY 1 5 , 1 9 74  ITH NO A ARD OF PERMANENT
PARTIAL DISABILITY.

In APRIL 1 974 CLAIMANT HAD BEEN GIVEN AN EXAMINATION BY DR.
GRIPEKOVEN  HO FELT THAT CLAIMANT S CONDITION  AS STATIONARY AT
THAT TIME AND THAT NO FURTHER SPECIFIC TREATMENT  AS INDICATED.
HE FELT THERE  AS NO REASON CLAIMANT COULD NOT RETURN TO HIS PRE
VIOUS EMPLOYMENT AS A TRUCK DRIVER  ITHOUT ANY LIMITATION AND
FOUND NO PERMANENT PARTIAL DISABILITY SECONDARY TO THE DECEMBER 6 ,
1973 ACCIDENT,

Th r f r  found that during th p riod claimant r c iv d
TEMPORARY TOTAL DISABILITY COMPENSATION IT HAD BEEN DETERMINED
THAT CLAIMANT COULD NOT SECURE ICC CLEARANCE AS A TRUCK DRIVER
BECAUSE OF DEVELOPING CATARACT PROBLEMS.  HEN HE  AS RELEASED
TO RETURN TO  ORK, HE  AS NOT QUALIFIED TO DRIVE AND, THEREFORE,
 AS PUT TO  ORK IN THE EMPLOYER S YARD OPERATION. THIS  ORK IS
ESSENTIALLY THE SAME AS THAT  HICH CLAIMANT DID  HEN HE  AS DRIV
ING EXCEPT FOR THE LONG-HAUL, INTERSTATE DRIVING.

The referee fou d  o evide ce to i dicate claima t was u able
TO COPE  ITH THE DUTIES AND REQUIREMENTS OF HIS PRESENT JOB..

The referee co cluded that there was  o satisfactory medi
c l EVIDENCE UPON  HICH TO BASE ANY A ARD OF PERMANENT PARTIAL
DISABILITY AND SUSTAINED THE DETERMINATION ORDER.

The board, o de  ovo review, affirms a d adopts the fi d
ings AND CONCLUSIONS OF THE REFEREE AS ITS O N,

ORDER

Th ord r of th r f ,r  dat d Octob r 2, 1975 is affirm d.

 CB CASE NO. 74 3934 E FEBRUARY 12, 1976
 CB CASE NO. 74-3863

IN THE MATTER OF THE COMPENSATION OF
JULIAN  EBB, CLAIMANT
AND IN THE MATTER OF THE COMPLYING STATUS OF
C AND H CONTRACTORS, INC. , EMPLOYER

BROPHY,  ILSON AND DUHAIME,
cl im nt s ATTYS. >

JOEL REEDER, DEFENSE ATTY,
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

Th  mploy r s  ks r vi w by th board of th r f r  ’s
ORDER  HICH FOUND TH^ EMPLOYER  AS A SUBJECT NONCOMPLYING EM
PLOYER FROM OCTOBER 5 , 1 9 7 3 TO JUNE 1 7 , 1 9 74 AND RE MANDED THE
claimant’s CLAIM FOR HIS COMPENSABLE INJURY SUFFERED ON JUNE 12,
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9 7 4 TO THE STATE ACCIDENT INSURANCE FUND FOR THE PROCESSING PUR
SUANT TO ORS 6 5 6 • 0 5 4 • 

CLAIMANT, A 4 8 YEAR OLD TRUCK DRIVER, COMMENCED WORKING FOR 
C AND H CONTRACTORS, INC• (HEREINAFTER REFERRED TO AS C AND H) IN 
APRIL 197 3 AS A LOG TRUCK DRIVER - HE WAS TO BE PAID BY THE TRIP AND 
TO MAINTAIN THE T,.RUCK WHICH HE DROVE 0 CLAIMANT RECEIVED COMPEN
SATION FOR MAINTAINING THE TRUCK 0 

C AND H WAS A SMALL. FAMILY CORPORATION AND AFTER COMM ENC ING 
WORK CLAIMANT ACCEPTED THE POSITION OF SECOND VICE PRESIDENT AND 
AUTHORIZED THE CORPORATION TO CARRY MUTUAL OF OMAHA INSURANCE AS 
HIS SOL.E INSURANCE COVERAGE• THE TRUCK WHICH CLAIMANT DROVE WAS 
OWNED BY MR 0 HUFFMAN, PRESIDENT OF THE CORPORATION. MR• HUFFMAN 
SUPPLIED THE F 1UEL 1 PARTS AND EVERYTHING THAT WAS NECESSARY TO 
MAINTAIN THE TRUCK 0 

THE ONLY DUTIES PERFORMED BY CL.AIMANT CONSISTED OF DRIVING 
THE LOG TRUCK AND MAINTAINING THE TRUCK, HE PERFORMED NO DUTIES AS 
A CORPORATE OFFICER AND RECEIVED NO COMPENSATION AS A CORPORATE 
OFFICE R 0 

C>ccASIONALLY, CLAIMANT WOULD HAUL LOGS FOR GYPO LOGGING 
OUTFITS, HOWEVER, HE WAS PAID BY THE; TRIP BY C AND H THE SAME AS 
IF HE WERE HAULING L.OGS FOR C AND H 0 

ON JUNE 10 1 197 4 ONE OF MR 0 HUFF.MAN'S SONS WAS KILLED AND 
C AND H DID NO WORK THAT WEEK• DURING THAT PERIOD CLAIMANT RE
CEIVED A CALL. FROM A MR• BALDWIN, THE FATHER-IN-LAW OF ONE OF HUFF
MAN'S SONS, ASKING IF HE WANTED TO WORK ON THE SCHAFINER JOB 'WHICH 
MR 0 BALDWIN WAS WORKING ON, CLAIMANT SAID HE DION' T KNOW IF C AND 
H WOULD ALLOW HIM TO AND LATER MR, BALDWIN CALL.ED BACK AND SAID 
IT WAS o. K 0 MR 0 HUFFMAN DENIES THIS 0 

CLAIMANT WORKED THREE DAYS HAULING LOGS ON THE SCHAFINER 
JOB US ING A TRUCK WHICH WAS LEASED BY C AND H 0 ON JUNE 1 2, 1974 1 

WHILE HAULING LOGS ON A ONE WAY SERVICE ROAD WITH TURNOUTS, HE 
CAME UPON A FEL.LOW TRUCK DRIVER HAULING ON THE SAME JOB WHO NEEDED 
SOME ASSISTANCE 0 CLAIMANT WAS RENDERING THIS ASSISTANCE WHEN HE 
FELL AND I_NJURED HIMSELF• CLAIMANT WAS PAID BY C AND H FOR THE 
THREE DAYS HE HAULED ON THE SCHAFINER JOB 0 

THE-REFEREE FOUND THAT THE EXEMPTION PROVIDED BY ORS 656 0 027(7) 
RELATING TO OFFICERS OF CORPORATIONS, DID NOT APPLY IN THIS CASE AS 
CLAIMANT WAS CLEARLY PERFORMING THE ORDINARY DUTIES OF A WORKMAN 
AND NOT THE DUTIES OF A CORPORATE OFFICER AND HE HAD NEVER PERFORMED 
SUCH DUTIES, HAD ANY FINANCIAL INTEREST IN THE COMPANY OR HAD ANY 
VOICE IN ITS MANAGEMENT OR RECEIVED COMPENSATION AS AN OFFICER. 
THE REFEREE CONCLUDED THAT THE CLAIMANT WAS A SUBJECT WORKMAN AND 
THAT C AND H WAS 1 THEREFORE, A SUBJECT EMPLOYER UNDER THE PROVI
SIONS OF ORS 656,023 o'URING THE PERIOD THAT CLAIMANT WORKED FOR IT. 

THE REFEREE FOUND THERE WAS UNCONTROVERTED EVIDENCE THAT 
C AND H DID NOT QUALIFY AS EITHER A DIRECT RESPONSIBILITY EMPLOYER 
OR A CONTRIBUTING EMPLOYER DURING THE PERIOD OF OCTOBER 5, 1 973 
TO JUNE 16 1 1974 AND WAS, DURING THAT PERIOD, A NONCOMPLYING EM
PLOYER AS DEFINED BY THE WORKMEN'S COMPENSATION ACT 0 

CANO H CONTENDS THAT CLAIMANT WAS NOT WITHIN THE COURSE AND 
SCOPE OF HIS EMPLOYMENT ON .JUNE 12 1 1974 1 THAT HE WAS SIMPLY OUT 
ON A LARK BY HiMSELF 1 •:FOR HIS OWN BENEFIT, TO MAKE MONEY WITH HIS 
EMPLOYER'S TRUCK AND WITH NO AUTHORITY FROM HIS EMPLOYER TO DO 
S0 0 THE REFEREE FOUND THAT ALTHOUGH THERE WAS A QUESTION CONCERNING 

_, 74 -

197 4 TO THE STATE ACCIDENT INSURANCE FUND FOR THE PROCESSING PUR
SUANT TO ORS 656.054,

Claima t, a 48 year old truck driver, comme ced worki g for

C AND H CONTRACTORS, INC. (HEREINAFTER REFERRED TO AS C AND H) IN
APRIL 1 9 73 AS A LOG TRUCK DRIVER HE  AS TO BE PAID BY THE TRIP AND
TO MAINTAIN THE TRUCK  HICH HE DROVE. CLAIMANT RECEIVED COMPEN
SATION FOR MAINTAINING THE TRUCK.

C AND H  AS A SMALL FAMILY CORPORATION AND AFTER COMMENCING

 ORK CLAIMANT ACCEPTED THE POSITION OF SECOND VICE PRESIDENT AND
AUTHORIZED THE CORPORATION TO CARRY MUTUAL OF OMAHA INSURANCE AS
HIS SOLE INSURANCE COVERAGE. THE TRUCK  HICH CLAIMANT DROVE  AS
O NED BY MR. HUFFMAN, PRESIDENT OF THE CORPORATION. MR. HUFFMAN
SUPPLIED THE F(UEL, PARTS AND EVERYTHING THAT  AS NECESSARY TO
MAINTAIN THE TRUCK.

The o ly duties performed by claima t co sisted of drivi g

THE LOG TRUCK AND MAINTAINING THE TRUCK, HE PERFORMED NO DUTIES AS
A CORPORATE OFFICER AND RECEIVED NO COMPENSATION AS A CORPORATE
OFFICER.

Occasio ally, claima t would haul logs for gypo loggi g

OUTFITS, HO EVER, HE  AS PAID BY THE TRIP BY C AND H THE SAME AS
IF HE  ERE HAULING LOGS FOR C AND H.

On JUNE 1 0 , 1 97 4 ONE OF MR. HUFFMAN1 S SONS  AS KILLED AND

C AND H DID NO  ORK THAT  EEK. DURING THAT PERIOD CLAIMANT RE
CEIVED A CALL FROM A MR. BALD IN, THE FATHER-IN-LA OF ONE OF HUFF
MAN'S SONS, ASKING IF HE  ANTED TO  ORK ON THE SCHAFINER JOB  HICH
MR. BALD IN  AS  ORKING ON, CLAIMANT SAID HE DIDN'T KNO IF C AND
H  OULD ALLO HIM TO AND LATER MR. BALD IN CALLED BACK AND SAID
IT  AS O. K. MR. HUFFMAN DENIES THIS.

Claima t worked three days hauli g logs o the schafi er

JOB USING A TRUCK  HICH  AS LEASED BY C AND H. ON JUNE 1 2 , 1 9 74 ,
 HILE HAULING LOGS ON A ONE  AY SERVICE ROAD  ITH TURNOUTS, HE
CAME UPON A FELLO TRUCK DRIVER HAULING ON THE SAME JOB  HO NEEDED
SOME ASSISTANCE. CLAIMANT  AS RENDERING THIS ASSISTANCE  HEN HE
FELL AND INJURED HIMSELF. CLAIMANT  AS PAID BY C AND H FOR THE
THREE DAYS HE HAULED ON THE SCHAFINER JOB.

The REFEREE FOUND THAT THE EXEMPTION PROVIDED BY ORS 656.027 (7)
RELATING TO OFFICERS OF CORPORATIONS, DID NOT APPLY IN THIS CASE AS
CLAIMANT  AS CLEARLY PERFORMING THE ORDINARY DUTIES OF A  ORKMAN
AND NOT THE DUTIES OF A CORPORATE OFFICER AND HE HAD NEVER PERFORMED
SUCH DUTIES, HAD ANY FINANCIAL INTEREST IN THE COMPANY OR HAD ANY
VOICE IN ITS MANAGEMENT OR RECEIVED COMPENSATION AS AN OFFICER.
THE REFEREE CONCLUDED THAT THE CLAIMANT  AS A SUBJECT  ORKMAN AND
THAT C AND H  AS, THEREFORE, A SUBJECT EMPLOYER UNDER THE PROVI
SIONS OF ORS 6 5 6 . 02 3 DURING THE PERIOD THAT CLAIMANT  ORKED FOR IT.

Th r f r  found th r was uncontrov rt d  vid nc that
C AND H DID NOT QUALIFY AS EITHER A DIRECT RESPONSIBILITY EMPLOYER
OR A CONTRIBUTING EMPLOYER DURING THE PERIOD OF OCTOBER 5 , 1973
TO JUNE 1 6 , 1 9 74 AND  AS, DURING THAT PERIOD, A NONCOMPLYING EM
PLOYER AS DEFINED BY THE  ORKMEN1 S COMPENSATION ACT.

C AND H CONTENDS THAT CLAIMANT  AS NOT  ITHIN THE COURSE AND
SCOPE OF HIS EMPLOYMENT ON JUNE 12, 1974, THAT HE  AS SIMPLY OUT
ON A LARK BY HiMSELF, <FOR HIS O N BENEFIT, TO MAKE MONEY  ITH HIS
EMPLOYER'S TRUCK AND  ITH NO AUTHORITY FROM HIS EMPLOYER TO DO
SO. THE REFEREE FOUND THAT ALTHOUGH THERE  AS A QUESTION CONCERNING
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E:XPRES.SED AUTHORIZATION FO.R CLAIMANT TO WORK ON THE SCHAFINt.-.R 

JOB' WAS GIVEN BY HI'S EM PLOVER PRIOR TO HIS UNDERTA~ING THE JOB, THE 

EVIDENCE WAS UNCONTROVERTED THAT SUBSEQUENT .TO HAVING PERFORMF D 

THE JOB 1 C AND H ACCEPT.ED P.AYMENT FROM.SCHAFINER AND PAID CLAIMANT 

FOR HIS SERVICES IN THE SAME MANNER AS THEY HAD DONE ON NUMEROUS 

OTHER OCCASIONS. THE REFEREE CONCL,UDED THAT AT THE TIME HE SUFFERED 

HIS INJURY CLAIMANT WAS PERFORMING A JOB FOR THE BENEFIT OF HIS EM

PLOYER AND THAT BY ACCEPTING THOSE BENEFITS AND PAYING FOR CLAIMANT' s 

SERVICES, THE EMPLOYER RATIFIED AND AUTHORIZED CLAIMANT'S PERFOR

MANCE OF THE SCHAFINER JOB 0 

C AND i-i AL.so ,--oNTEN� s THAT ON JANUA_RY 12, 1 974 CLAIMANT WAS 

DOING A VOLUNTA'R-i- Al T WHEN HE STOPPED TO ASSIST THE FELLOW TRUCK 

DRIVER CHANGE A TIRE - THAT HE HAD BEEN EXPRESSLY INSTRUCTED NOT TO 

ASSIST ANYONE WHILE ON A TRIP 0 THE REFEREE FOUND THAT CLAIMANT WAS 

AWARE THAT THE TRJCK DRIVER WAS WORKING ON THE SAME JOB AND WAS 

ALSO AWARE THAT HE. WAS IN TROUBLE AND NEEDED HELP 0 HE STOPPED AND 

GAVE THE ASSISTANC!== REQUIRED 0 

THE REFEREE CONCLUDED THAT CLAIMANT WAS ACTING REASONABLY 

UNDER THE CIRCUMSTANCES AND IN GOOD FAITH AND THAT HE WAS AT A 

PLACE WHERE IT WAS REASONABLE FOR HIM.TO BE IN THE PERFORMANCE ,OF 

HIS DUTIES - THERE WAS NO DEVIATION FROM HIS NORMAL OR USUAL DUTIES 

THAT WAS SUBSTANTIAL ENOUGH TO TAKE HIM OUT OF THE COURSE AND SCOPE 

OF H·1s EMPLOYMENT 0 SHE co'Nc_LUDED THAT CLAIMANT HAD SUSTAINED A 

COMPENSABLE INJURY ,",RISING OUT OF AND IN THE COURSE OF HIS EMPLOY-· 

MENT ON JUNE l 2 1 I 9 7 4 • 

THE BOARD,_ ON DE NOVO REVIEW~ A.FFIRMS AND ADOPTS THE VERY 

WELL WRITTEN OPINION OF THE REFERE~• 

ORDER 

THE ORDER OF. THE REFEREE DATED JUL_Y 2 8 ~ 1 9 7? IS AFFIRMED. 

CLAIM·ANT' s COUNSEL IS AWARDED AS A REASONABLE ATTORNEY' s 
. . 

FEE FOR HIS SERVICES IN CONNECTION WiT __ H THIS BOARD REVIEW 1 _THE SUM 

OF 4 00 D0LLARS 1 PAYABLE IN THE FIRST INSTANCE BY THE STATE .ACCIDENT 

INSURANCE FUND AND RECOVERABLE FROM C AND H CONSTRUCTION INC 0 BY 

THE WORKMEN'S COMPENSATION BOARD UNDER THE_ PROVISI0°NS OF ORS 6 5 b 0 .0,'> 4 • 

WCB Cfa.SE NO. 75-1842 

WALTER EDMISON, CLAIMJ\NT 
S 0 DAV JD EVES, CLAIMANT'S ATTY 0 

KE 1TH 0 0 SKELTON, DE FEN SE ATTY·• 

ORDER ON MOTION 

FEBRUARY 13~ 1.976 

0N DECEMBEf< 22 1 1975 1 THE EMPLOYER REQUESTED BOARD REVIE.W 

OF A REFEREE'S ORDER 'CONTENDING THE REFEREE EXCEEDED HIS JURISDlt ·· 

TION IN FINDING C.LAIMA_NT ENTITLED TO VOCATIONAL REHABILl,:-ATIO_N AT 
BO·ARD E_XPENSE THROUGH THE VOCATIONAL REHABILITATION DIVISION OF 

THE DEPARTMENT OF HUMAN RESOURCES OF THE STATE OF OREGON OR-1 IF 

NFCESSARY, THROUGH AN APPROPRIATE AGENCY OUTS IDE THE STATE. TH~ 

EMPLOYER CONCUFIRENTLY ASKED THE BOARD TO ENTER A TEMPORARY STAY 

OF VOCATIONAL REHABILITATION BENEFITS PENDING THE BOARD'S DECISION 

ON REVIEW• 

THE. MOTION WAS INADVERTENTLY OVERLOOKED UNTIL THE EMPLOYER 

RENEWED ITS MOTION ON FEBRUARY 3, I 9 7 6 • 

-t 7 5 -

WHETHER EXPRESSED AUTHORIZATION FOR CLAIMANT TO WORK ON THE SCHAF1NER
JOB WAS GIVEN BY HIS EMPLOYER PRIOR TO HIS UNDERTAKING THE JOB, THE
EVIDENCE WAS UNCONTROVERTED THAT SUBSEQUENT TO HAVING PERFORMED
THE JOB, C AND H ACCEPTED PAYMENT FROM'SCHAFINER AND PAID CLAIMANT
FOR HIS SERVICES IN THE SAME MANNER AS THEY HAD DONE ON NUMEROUS
OTHER OCCASIONS. THE REFEREE CONCLUDED THAT AT THE TIME HE SUFFERED
HIS INJURY CLAIMANT WAS PERFORMING A JOB FOR THE BENEFIT OF HIS EM
PLOYER AND THAT BY ACCEPTING THOSE BENEFITS AND PAYING FOR CLAIMANT' S
SERVICES, THE EMPLOYER RATIFIED AND AUTHORIZED CLAIMANT'S PERFOR

MANCE OF THE SCHAFINER JOB.

C AND H ALSO CONTENDS THAT ON JANUARY 12 , 1 9 7 4 CLAIMANT WAS

DOING A VOLUNTARY AC T WHEN HE STOPPED TO ASSIST THE FELLOW TRUCK
DRIVER CHANGE A TIRE THAT HE HAD BEEN EXPRESSLY INSTRUCTED NOT TO
ASSIST ANYONE WHILE ON A TRIP. THE REFEREE FOUND THAT CLAIMANT WAS
AWARE that the trjck driver was worki g o the same job a d was

ALSO AWARE THAT HE. WAS IN TROUBLE AND NEEDED HELP. HE STOPPED AND
GAVE THE ASSISTANCE REQUIRED,

The REFEREE CONCLUDED THAT CLAIMANT WAS ACTING REASONABLY

UNDER THE CIRCUMSTANCES AND IN GOOD FAITH AND THAT HE WAS AT A
PLACE WHERE IT WAS REASONABLE FOR HIM TO BE IN THE PERFORMANCE OF
HIS DUTIES THERE WAS NO DEVIATION FROM HIS NORMAL OR USUAL DUTIES
THAT WAS SUBSTANTIAL ENOUGH TO TAKE HIM OUT OF THE COURSE AND SCOPE
OF HIS EMPLOYMENT. SHE CONCLUDED THAT CLAIMANT HAD SUSTAINED A
COMPENSABLE INJURY ARISING OUT OF AND IN THE COURSE OF HIS EMPLOY
MENT ON JUNE 12, 1974.

The board, on d novo r vi w, affirms and adopts th v ry
WELL WRITTEN OPINION OF THE REFEREE.

ORDER
The order of the referee dated july 28, 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey’s
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM
OF 4 0 0 DOLLARS, PAYABLE IN THE FIRST INSTANCE BY THE STATE ACCIDENT
INSURANCE FUND AND RECOVERABLE FROM C AND H CONSTRUCTION INC, BY
THE WORKMEN* S COM PE NSAT ION BOARD UNDER THE PROV I S IONS OF OR S 6 5 b . .0 b 4 .

WCB CASE NO. 75-1842 FEBRUARY 13, 1976

WALTER EDMISON, CLAIMANT
S, DAVID EVES, CLAIMANT S ATTY.

KEITH D. SKELTON, DEFENSE ATTY.
ORDER ON MOTION

O DECEMBER 2 2 , 1 9 7 5 , THE EMPLOYER REQUESTED BOARD REVIEW

OF A REFEREE1 S ORDER CONTENDING THE REFEREE EXCEEDED HIS JURISDIC

TION IN FINDING CLAIMANT ENTITLED TO VOCATIONAL REHABILITATION AT
BOARD EXPENSE THROUGH THE VOCATIONAL REHABILITATION DIVISION OF
THE DEPARTMENT OF HUMAN RESOURCES OF THE STATE OF OREGON OR, IF
NECESSARY, THROUGH AN APPROPRIATE AGENCY OUTSIDE THE STATE. THE
EMPLOYER CONCURRENTLY ASKED THE BOARD TO ENTER A TEMPORARY STAY
OF VOCATIONAL REHABILITATION BENEFITS PENDING THE BOARD'S DECISION

ON REVIEW,

The motio was i adverte tly overlooked u til the employer

RENEWED ITS MOTION ON FEBRUARY 3 , 1 9 7 6 ,
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RESPONDED TO THE MOTION BY LETTER OF FEBRUARY 6 0 

197 6 CONTENDING THAT THE REFEREE DID NOT EXCEED HIS AUTHORITY SINCE 
ONE OF THE BASIC PRINCIPLES OF THE WORKME0 N' S COMPENSATION LAW IS 
TO REHABILITATE INjURED WORKMEN so THEY ~AY BECOME A PRODUCTIVE 

MEMBER OF SOCIETt•. 

D.1D TH£ REFEREE ,EXCEED HIS JURISDICTION ( AUTHORITY) IN ORDERING 
THE AGENCY TO PROYIDE VOCATIONAL REHAB.ILITATION TO CLAIMANT? 

ORS 6 5 6 • 2 8.3 PROVIDES, -

( 1) 'SUBJECT TO ORS 6 5 6 • 3 1 ·g I ANY PARTY OR THE BOARD 
MAY AT ANY TIME REQUEST A HEARING ON ANY QUESTION CONCERN
ING A CLAIM (UNDERSCORED)•• 

••• 
(3) 'THE BOARD SHALL REFER THE REQUEST FOR HEARING 

TO A REFEREE FOR DETERMINATION AS EXPEDITIOUSLY AS 
POSSIBLE•' ( EMPHASIS ADDED) 

Is A QUESTION CONCERNING A WORKMAN'S ENTITLEMENT TO VOCA-. 
TIONAL REHABILITATION A '_QUESTION CONCERNING A CLAIM~? 

AL.THOUGH THE STATUTE DOES NOT VEST THE WORKMAN WITH J"HE SAME 
RIGHT TO VOCATIONAL REHABILITATION AS IT DOES, FOR .i;:XAMPLE,· TO 
MEDICAL SERVICES FOR AN OCCUPATIONAL INJURY - IT CAN SCARCELY BE 
SAID - GIVEN THE BROAD GRANT OF JURISDICTION CONTAINED IN ORS 6 5 6 • 2 8 3 
THAT THE REFEREE EXCEEDED H_IS JURISDICTION IN HEARING THE ISSUE• IF 
HE CAN HEAR_ THE ISSUE HE CAN GRANT RELIEF IN AN APPROPRIATE CASE• 
THE EMPLOYER SUGGESTS THAT THE ORDER AUTHORIZING REFERRAL. TO A 
VOCATIONAL. REHABILITATION AGENCY OUTSIDE THE STATE IS IMPROPER ON 
.ITS FACE• WE DISAGREE• THE OREGON WORKMEN'S COMPENSATION· LAW, 
NOWHE.RE LIMITS THE PROVISION OF BENEFITS ON.LY TO OREGON RESIDENTS 
NOR DOES IT REQUIRE THAT RESTORATIVE SERVICES BE PROVIDED EXCLUSIVELY 

BY OREGON VENDORS• FROM TIME TO TIME THE BOA~D CONTRACTS Wl,:"H 
SISTER STATE AGE"!CIES FOR THE VOCATION.AL REHABILITATION OF WORKMEN 

INJURED IN OREGON WHO, FOR ONE REASON.OR ANOTHER, HAVE LEFT THE 
STATE• WE SEE NOTHING IN THE STATUTE WHICH SUG.GESTS THAT THE BOARD 
MAY NOT PROVIDE REHABILITATION SERVl~ES w·HEREVER CONVEN"IENT TO THE 

WORKMAN IF ADEQUATE· SERVICES ARE· AVAIL.ABLE• THE EMPLOYER ALLEGES 
THAT THE CLAIMANT HAS BEEN REFERRED .TO THE CALIFORNIA DEPARTMENT 
OF REHABILITATION WHOSE STANDARDS ARE DIFFERENT THAN OREGON'S 
WITHOUT ANY DIRECTION AS TO WHAT EFFORT THE WORKMEN'S COMPENSATION 
BOARD EXPECTS OF THE CALIFORNIA DEPARTMENT OF VOCATIONAL REHABILI
TATION OR WHAT CONDUCT WILL BE REQUIRED OF THE CLAIMANT0 THERE IS 
NO EV I DENCE SUPPLIED TO SUPPbRT THESE ALLEGATIONS. 

FINALLY, ORS 6 56 • 313 PROVIDES THAT BENEFITS TO A WORKMAN ARE 
NOT TO BE DELAYED OR INTERRUPTED BV·A REQUEST FOR REVIEW• 

FoR THESE REASONS WE CONCLUDE THE MOTION FOR A TEMPORARY 
STAY OF VOCATIONAL REHABILITATION ~ENEFITS SHOULD BE DENIE0 0 

IT IS so ORDERED~ 

_, 76 -

Claima t respo ded to the motio by letter of February 6 ,
1 9 7 6 CONTENDING THAT THE REFEREE DID NOT EXCEED HIS AUTHORITY SINCE
ONE OF THE BASIC PRINCIPLES OF THE  ORKMEN* S COMPENSATION LA IS
TO REHABILITATE INJURED  ORKMEN SO THEY MAY BECOME A PRODUCTIVE
MEMBER OF SOCIETY.

Did the referee exceed HIS JURISDICTION ( uthority) in ordering

THE AGENCY TO PROVIDE VOCATIONAL REHABILITATION TO CLAIMANT?

Or S 656.283 PROVIDES,

( 1 ) * SUBJECT TO ORS 6 5 6 . 3 1 9 , ANY PARTY OR THE BOARD
MAY AT ANY TIME REQUEST A HEARING ON ANY QUESTION CONCERN
ING A CLAIM (UNDERSCORED) . *

(3) *THE BOARD SHALL REFER THE REQUEST FOR HEARING
TO A REFEREE FOR DETERMINATION AS EXPEDITIOUSLY AS
POSSIBLE. (EMPHASIS ADDED)

Is A QUESTION CONCERNING A  ORKMAN' S ENTITLEMENT TO VOCA
TIONAL REHABILITATION A 'QUESTION CONCERNING A CLAIM1?

Although the statute does  ot vest the workma with the same

RIGHT TO VOCATIONAL REHABILITATION AS IT DOES, FOR EXAMPLE, TO
MEDICAL SERVICES FOR AN OCCUPATIONAL INJURY IT CAN SCARCELY BE
SAID GIVEN THE BROAD GRANT OF JURISDICTION CONTAINED IN ORS 6 5 6.2 83
THAT THE REFEREE EXCEEDED HIS JURISDICTION IN HEARING THE ISSUE. IF
HE CAN HEAR THE ISSUE HE CAN GRANT RELIEF IN AN APPROPRIATE CASE.
THE EMPLOYER SUGGESTS THAT THE ORDER AUTHORIZING REFERRAL TO A
VOCATIONAL REHABILITATION AGENCY OUTSIDE THE STATE IS IMPROPER ON
ITS FACE.  E DISAGREE. THE OREGON  ORKMEN* S COMPENSATION LA ,
NO HERE LIMITS THE PROVISION OF BENEFITS ONLY TO OREGON RESIDENTS
NOR DOES IT REQUIRE THAT RESTORATIVE SERVICES BE PROVIDED EXCLUSIVELY
BY OREGON VENDORS. FROM TIME TO TIME THE BOARD CONTRACTS  ITH
SISTER STATE AGENCIES FOR THE VOCATIONAL REHABILITATION OF  ORKMEN
INJURED IN OREGON  HO, FOR ONE REASON OR ANOTHER, HAVE LEFT THE
STATE.  E SEE NOTHING IN THE STATUTE  HICH SUGGESTS THAT THE BOARD
MAY NOT PROVIDE REHABILITATION SERVICES  HEREVER CONVENIENT TO THE
 ORKMAN IF ADEQUATE SERVICES ARE AVAILABLE. THE EMPLOYER ALLEGES
THAT THE CLAIMANT HAS BEEN REFERRED TO THE CALIFORNIA DEPARTMENT
OF REHABILITATION  HOSE STANDARDS ARE DIFFERENT THAN OREGON'S
 ITHOUT ANY DIRECTION AS TO  HAT EFFORT THE  ORKMEN* S COMPENSATION
BOARD EXPECTS OF THE CALIFORNIA DEPARTMENT OF VOCATIONAL REHABILI
TATION OR  HAT CONDUCT  ILL BE REQUIRED OF THE CLAIMANT. THERE IS
NO EVIDENCE SUPPLIED TO SUPP&RT THESE ALLEGATIONS.

Fi ally, ors 6 56.3 1 3 provides that be efits to a workma are

NOT TO BE DELAYED OR INTERRUPTED BY A REQUEST FOR REVIE .

For these reaso s we co clude: the motio for a temporary

STAY OF VOCATIONAL REHABILITATION BENEFITS SHOULD BE DENIED.

It IS SO ORDERED.
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WCB CASE NO. 75-722 

RAYMOND SEYMOUR, CLAIMANT 
JONES• LANG, KLEIN, WOLF AND SMITH, 

CLAIMANT'S ATTYS 0 

FEBRUARY 13, 1976 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYS 0 

ORDER ON MOTION 

CLAIMANT'S COUNSEL HAS MOVED fHE BOARD FOR RECONSIDERATION 

OF ITS ORDER ON REVIEW DATED JANUARY 19 0 1976, OR lN THE ALTERNATIVE, 

TO REMAND THIS MATTER TO THE HEARING REFEREE FOR THE TAKING OF 

ADDITIONAL EVIDENCE 0 

THE BOARD IS NOT PERSUADED-BY THE ARGUMENTS ADVANCED IN SUP

PORT OF THE CLAIMANT'S MOTION THAT FURTHER CONSIDERATION OF ITS 

ORDER OR A RE,MAND TO THE REFEREE IS JUSTIFIED. THE MOTION SHOULD, 

THEREFORE, BE DENIED 0 

IT IS so ORDERED. 

WCB CASE NO. 75-970 

IVY BROWN, CLAIMANT 
RICHARDSON AND MURPHY, 

CLAIMANT'S ATTYS 0 

GEARIN, CHENEY, LANDIS, AEBl AND KELLEY, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 13, 1976 

REVIEW,ED BY 80ARD MEMBERS WILSON AND MOORE 0 

THE EMPLOYER REQUESTS BOARD REVl EW OF THE ORDER OF THE REFEREE 

WHICH HE LO THAT CLAIMANT SUSTAINED A COM PENS ABLE INJURY, REMANDED 

HER CLAIM TO THE EMPLOYER FOR THE PAYMENT OF BENEFITS, AS PROVIDED 

BY LAW O UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6 0 2 6 8 AND AWARDED 

CLAIMANT'S ATTORNEY A FEE OF 1 , 0 0 0 DOLLARS TO BE PA ID BY THE EM PLOYER 0 

AT THE HEARING THE EMPLOYER MOVED THAT THE REQUEST FOR HEAR

ING BE DISMISSED FOR WANT OF JURISDICTION ON THE GROUNDS THAT THE 

CLAIM HAD NOT BEE,'-/ TIMELY FILED, 10 E 0 , THE DATE OF THE ACCIDENT WAS 

AUGUST 26, 1 972 AND THE SUBMISSION OF THE REPORT OF THE ACCIDENT 

ON A FORM 801 WAS PvlARCH 8 9 1975 0 THE EMPLOYER CONTENDS THAT THIS 

INTERVAL OF APPROXIMATELY TWO AND A HALF YEARS VIOLATES THE PRO

VISION OF ORS 656.265 AND 656 0 319 0 THE REFEREE DENIED THE MOTION 

ON THE BASIS THAT WHILE THE NOTICE OF ACC !DENT WAS NOT SUPPLIED BY 

THE EMPLOYER WITHIN THE TIME l'<EQUIRED BY LAW, THE EMPLOYER HAD 

ACTUAL KNOWLEDGE OF THE INJURY RECEIVED BY THE CLAIMANT ON THE 

DATE OF THE ACCIDENT AND COULD NOT BE PREJUDICE·� BY THE LATE FILING 

OF THE CLAIM 0 

0N THE MERITS OF THE .CASE, THE REFEREE FOUND THAT CLAIMANT 
SUSTAINED INJURIES ON AUGUST 2 6, 1972 WHILE. R IOI NG AS A PASSENGER. 

IN ·AN AIRPLANE PILOTED BY THE EMPLOYER• THE EMPLOYER OPERATED A 

MARINA USED TO SERVICE BOATS AND AIRPLANES AND ALSO FOR THE SALE 

AND TRADE OF SMALL WATER CRAFT0 THE REFEREE FOUND THE EMPLOYER 

OWNED THE AIRPLANE IN WHICH CLAIMANT WAS RIDING AND THAT HE USED 

IT NOT ONLY FOR PLEASURE BUT FOR THE PURPOSE OF PROMOTING SALES IN 

CONJUNCTION WITH HIS BUSINESS 0 

-1 77 -

WCB CASE NO. 75-722 FEBRUARY 13, 1976

RAYMOND SEYMOUR, CLAIMANT
JONES, LANG, KLEIN, WOLF AND SMITH,
claima t s ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
DEFENSE ATTYS.

ORDER ON MOTION

Claimant’s couns l has mov d ^th board for r consid ration
OF ITS ORDER ON REVIEW DATED JANUARY 1 9 , 1 9 76 , OR IN THE ALTERNATIVE,
TO REMAND THIS MATTER TO THE HEARING REFEREE FOR THE TAKING OF
ADDITIONAL EVIDENCE.

The BOARD IS NOT PERSUADED BY THE ARGUMENTS ADVANCED IN SUP
PORT OF THE CLAIMANT* S MOTION THAT FURTHER CONSIDERATION OF ITS
ORDER OR A RE.MAND TO THE REFEREE IS JUSTIFIED. THE MOTION SHOULD,
THEREFORE, BE DENIED.

It is so ordered.

WCB CASE NO. 75-970 FEBRUARY 13, 1976

IVY BROWN, CLAIMANT
RICHARDSON AND MURPHY,

CLAIMANT' S ATTYS.
GEARIN, CHENEY, LAND 1S ^ AEBI AND KELLEY,

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

R vi w d by board m mb rs wilson and moor .

Th  mploy r r qu sts board r vi w of th ord r of th r f r  
WHICH HELD THAT CLAIMANT SUSTAINED A COMPENSABLE INJURY, REMANDED
HER CLAIM TO THE EMPLOYER FOR THE PAYMENT OF BENEFITS, AS PROVIDED
BY LAW, UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6.2 6 8 AND AWARDED
CLAIMANT S ATTORNEY A FEE OF 1 , 0 0 0 DOLLARS TO BE PAID BY THE EMPLOYER

At THE HEARING THE EMPLOYER MOVED THAT THE REQUEST FOR HEAR
ING BE DISMISSED FOR WANT OF JURISDICTION ON THE GROUNDS THAT THE
CLAIM HAD NOT BEEN TIMELY FILED, I. E. , THE DATE OF THE ACCIDENT WAS
AUGUST 2 6 , 1 9 72 AND THE SUBMISSION OF THE REPORT OF THE ACCIDENT
ON A FORM 801 WAS MARCH 8 , 1 97 5 . THE EMPLOYER CONTENDS THAT THIS
INTERVAL OF APPROXIMATELY TWO AND A HALF YEARS VIOLATES THE PRO
VISION OF ORS 6 56 . 2 6 5 AND 6 5 6 . 3 1 9 . THE RE.FEREE DENIED THE MOTION
ON THE BASIS THAT WHILE THE NOTICE OF ACCIDENT WAS NOT SUPPLIED BY
THE EMPLOYER WITHIN THE TIME REQUIRED BY LAW, THE EMPLOYER HAD
ACTUAL KNOWLEDGE OF THE INJURY RECEIVED BY THE CLAIMANT ON THE
DATE OF THE ACCIDENT AND COULD NOT BE PREJUDICED BY THE LATE FILING
OF THE CLAIM.

O THE MERITS OF THE CASE, THE REFEREE FOUND THAT CLAIMANT

SUSTAINED INJURIES ON AUGUST 26, 1972 WHILE RIDING AS A PASSENGER
IN AN AIRPLANE PILOTED BY THE EMPLOYER. THE EMPLOYER OPERATED A
MARINA USED TO SERVICE BOATS AND AIRPLANES AND ALSO FOR THE SALE
AND TRADE OF SMALL WATER CRAFT. THE REFEREE FOUND THE EMPLOYER
OWNED THE AIRPLANE IN WHICH CLAIMANT WAS RIDING AND THAT HE USED
IT NOT ONLY FOR PLEASURE BUT FOR THE PURPOSE OF PROMOTING SALES IN
CONJUNCTION WITH HIS BUSINESS.
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WAS EMPLOYED AT A REGUl;-AR MONTHLY SALARY IN A SPE
CIFIED AMOUNT AND THAT AS A PART OF HER DUTIES SHE WAS REQUIRED TO 
GO ON TRIPS WITH THE EMPLOYER TO PERFORM SUCH OTHER DUTIES AS COOK
ING, GARNERING SUPPLIES AND ASSISTING THE EMPLOYER IN THE OPERATION 
AND MAINTENANCE OF THE PLANE AND TRIP EQUIPMENT. ON THE PARTICULAR 
TRIP WHICH CULMINATED IN THE ACCIDENT THE EMPLOYER HAD TOLD CLAIM
ANT T9 TRY TO SECURE A CUSTOMER FOR A CHARTER PLANE FOR A FISHING 
TRIP 0AND CLAIMANT HAD MADE ARRANGEMENTS WITH A GARV STAMP AND HIS 
WIFE TO HIRE SUCH A CHARTER• THE FOUR PERSONS FLEW NORTH, SOME 
FISHING WAS D(?NE AN_D, UPON CONCLUSION OF THE FISHING, ON TAKEOFF 
THE PLANE CRASHED AND CLAI M"ANT WAS INJURED• 

THE EMPLOYER HAD TOLD THE STAMPS THAT CLAIMANT WAS ACCOM
PANYING HIM AS AN EMPLOYE AND AS HIS 'RIGHT HAND MAN' - HE ASKED 
THEM IF THEY HAD ANY_OBJECTIONS 1 THEY DION' T 0 

. . . 
WHEN THE EMPLOYER FILLED OUT THE ACC.IDENT REPORT HE INDICATED 

THE INJURIES RECEIVED BY CLAIMANT WERE IN THE COURSE OF HER EMPLOY
MENT• THE REFEREE FOUND THAT THIS WAS AN ADMISSION CORROBORATING 
CLAIMANT'S TESTIMONY AND POSITION THAT SHE HAD SUSTAINED A COMPEN
SABLE INJURY• THE REFEREE FURTHER FOUND THAT THE EMPLOYER DID NOT 
DENY THE CLAIM BUT STATED THAT HE DID NOT HAVE WORKMEN'S COMPEN
SATION COVERAGE AND SUGGESTED THAT CLAIMANT SHOULD APPLY TO HER 
OWN PERSONAL INSURANCE CARRIER AND HE WOULD MAKE UP THE DIFFERENCE 
BETWEEN WHAT SHE RECEIVED FROM HER OWN CARRIER AND THE AMOUNT 
SHE WOULD BE ENTITLED TO UNDER THE WORKMEN'S COMPENSATION LAW• 

THE REFEREE CONCLUDED THEREFROM THAT CLAIMANT WAS AN EMPLOVE 
ON SAID TRIP ACTING WITHIN THE SCOPE OF HER EMPLOYMENT AT THE TIME 
OF HER INJYRV • 

HAVING CONCLUDED THAT CLAIMANT SUSTAINED A COMPENSABLE IN
JURY, THE REFEREE FOUND THAT UNDER THE CIRCUMSTANCES ASSESSMENT 
OF PENALTIES WAS NOT JUSTIFIED• THE CLAIMA':-IT HAD CONTENDED THAT 
PENALTIES SHOULD BE ASSESSED FOR UNREASONABLE DELAY IN PAYMENT 
OF COMPENSATION ANO UNREASONABLE RESISTANCE OR DELAY IN PAYMENT 
OF COMPENSATION AND ALSO, FOR FAILURE TO PAY TEMPORARY TOTAL DIS
ABILITY COMPENSATION WITHIN THE_ 1 4 DAV PERIOD PROVIDED BV LAW• 

THE REFEREE. CONCLUDED THAT THE EMP
0

LOVER WAS FACED WITH A 
PROBLEM AS TO WHETHER OR NOT HE HAD COVERAGE AND IT WAS APPARENT 
THAT HE DID NOT ACT THROUGH MALICE BUT EVEN WENT 50 FAR AS TO OFFER 
TO PAV THE DIFFERENCE BETWEEN WHAT CL.AIMANT WOULD ACTUAL.LY BE 
ENTITLED TO UNDER THE WORKMEN'S COMPENSATION LAW AND THAT AMOUNT 
WHICH SHE RECEIVED FROM HER OWN CARRIER• THERE WAS NO MOTIVATION 
OR INTENT ON THE PART OF THE EMPL.OYER TO DEPRIVE CL.AIMANT OF ANY 
BENEFITS - ALSO THE CLAIMANT ACQUIESCED IN THIS PARTICULAR METHOD 
OF CLAIM HANDL.ING• BECAUSE '.]"HE DENI.AL. WAS IMPROPER, AN ATTORNEY' 5 
FEE PAYABLE BV THE EMPLOVER SHOULD BE ALLOWED UNDER THE PROVISIONS 
OF ORS 6 ~ 6 •· 3 8 6 ( 1 ) • 

THE BOARD, ON OE NOVO REVIEW~ CONCURS IN THE FINDINGS AND 
CONCLUSIONS REACHED BY THE REFEREE IN HIS ORDER• AT THE HEARING 
THE EMPLOYER GROUNDED HIS MOTION TO DISMISS ON BOTH ORS 656• 265 
ANO 6 5 6 • 3 1 9 (A)• THE REFERENCE DENIED THE MOTION, RELYING UPON 
THE PROVISIONS OF ORS 656.265(4) (A) ONLY. ORS 656.319(A) WAS 
RETROACTIVELY REPEALED BY CH 497 0 L 1975 1 THEREFORE, IT WAS NOT 
NECESSARY FOR THE REFEREE TO BASE HIS DENIAL OF THE EMPLOYER" S 
MOTION ON ANY PROVISION OTHER THAN ORS 656ez'65 (4) (A)• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 21 1 1 975 IS AFFIRMED. 

-1 78-

-

Claima t was employed at a regular mo thly salary i a spe

cified AMOUNT AND THAT AS A PART OF HER DUTIES SHE  AS REQUIRED TO
GO ON TRIPS  ITH THE EMPLOYER TO PERFORM SUCH OTHER DUTIES AS COOK
ING, GARNERING SUPPLIES AND ASSISTING THE EMPLOYER IN THE OPERATION
AND MAINTENANCE OF THE PLANE AND TRIP EQUIPMENT. ON THE PARTICULAR
TRIP  HICH CULMINATED IN THE ACCIDENT THE EMPLOYER HAD TOLD CLAIM
ANT TO TRY TO SECURE A CUSTOMER FOR A CHARTER PLANE FOR A FISHING
TRIP AND CLAIMANT HAD MADE ARRANGEMENTS  ITH A GARY STAMP AND HIS
 IFE TO HIRE SUCH A CHARTER. THE FOUR PERSONS FLE NORTH, SOME
FISHING  AS DONE AND, UPON CONCLUSION OF THE FISHING, ON TAKEOFF
THE PLANE CRASHED AND CLAIMANT  AS INJURED.

The employer had told the stamps that claima t was accom

p nying HIM AS AN EMPLOYE AND AS HIS 'RIGHT HAND MAN1 HE ASKED
THEM IF THEY HAD ANY OBJECTIONS, THEY DIDN'T.

Whe the employer filled out the accide t report he i dicated

THE INJURIES RECEIVED BY CLAIMANT  ERE IN THE COURSE OF HER EMPLOY
MENT. THE REFEREE FOUND THAT THIS  AS AN ADMISSION CORROBORATING
CLAIMANT S TESTIMONY AND POSITION THAT SHE HAD SUSTAINED A COMPEN
SABLE INJURY. THE REFEREE FURTHER FOUND THAT THE EMPLOYER DID NOT
DENY THE CLAIM BUT STATED THAT HE DID NOT HAVE  ORKMEN S COMPEN
SATION COVERAGE AND SUGGESTED THAT CLAIMANT SHOULD APPLY TO HER
O N PERSONAL INSURANCE CARRIER AND HE  OULD MAKE UP THE DIFFERENCE
BET EEN  HAT SHE RECEIVED FROM HER O N CARRIER AND THE AMOUNT
SHE  OULD BE ENTITLED TO UNDER THE  ORKMEN S COMPENSATION LA .

The referee co cluded therefrom that claima t was a employe

ON SAID TRIP ACTING  ITHIN THE SCOPE OF HER EMPLOYMENT AT THE TIME
OF HER INJURY.

Havi g co cluded that claima t sustai ed a compe sable i 

jury, THE REFEREE FOUND THAT UNDER THE CIRCUMSTANCES ASSESSMENT
OF PENALTIES  AS NOT JUSTIFIED. THE CLAIMANT HAD CONTENDED THAT
PENALTIES SHOULD BE ASSESSED FOR UNREASONABLE DELAY IN PAYMENT
OF COMPENSATION AND UNREASONABLE RESISTANCE OR DELAY IN PAYMENT
OF COMPENSATION AND ALSO FOR FAILURE TO PAY TEMPORARY TOTAL DIS
ABILITY COMPENSATION  ITHIN THE 1 4 DAY PERIOD PROVIDED BY LA .

The referee co cluded that the employer was faced with a

PROBLEM AS TO  HETHER OR NOT HE HAD COVERAGE AND IT  AS APPARENT
THAT HE DID NOT ACT THROUGH MALICE BUT EVEN  ENT SO FAR AS TO OFFER
TO PAY THE DIFFERENCE BET EEN  HAT CLAIMANT  OULD ACTUALLY BE
ENTITLED TO UNDER THE  ORKMEN S COMPENSATION LA AND THAT AMOUNT
 HICH SHE RECEIVED FROM HER O N CARRIER. THERE  AS NO MOTIVATION
OR INTENT ON THE PART OF THE EMPLOYER TO DEPRIVE CLAIMANT OF ANY
BENEFITS ALSO THE CLAIMANT ACQUIESCED IN THIS PARTICULAR METHOD
OF CLAIM HANDLING, BECAUSE THE DENIAL  AS IMPROPER, AN ATTORNEY S
FEE PAYABLE BY THE EMPLOYER SHOULD BE ALLO ED UNDER THE PROVISIONS
OF ORS 6 5 6.3 86 ( 1 ).

The BOARD, ON DE NOVO REVIE , CONCURS IN THE FINDINGS AND
CONCLUSIONS REACHED BY THE REFEREE IN HIS ORDER. AT THE HEARING
THE EMPLOYER GROUNDED HIS MOTION TO DISMISS ON BOTH ORS 6 5 6 . 26 5
AND 656.319 (A) . THE REFERENCE DENIED THE MOTION, RELYING UPON
THE PROVIS IONS OF ORS 6 5 6 , 2 65 (4 ) (A) ONLY. ORS 656.319(A)  AS
RETROACTIVELY REPEALED BY CH 4 9 7 O L 1 97 5 , THEREFORE, IT  AS NOT
NECESSARY FOR THE REFEREE TO BASE HIS DENIAL OF THE EMPLOYER S
MOTION ON ANY PROVISION OTHER THAN ORS 656. 265(4) (A).

ORDER
Th ord r of th r f r  dat d august 21, 1975 is affirm d.
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CLAIMANT'S COUNSEL I? AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW 1 THE SUM 

OF 3 5 0 DOLLARS PAYABLE BY THE EMPLOYER• 

WCB CASE NO. 75-966 

EARL BONNER, CLAIMANT 
ROY KIL.PATRICK, CLAIMANT'. S ATTY 0 

DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 13, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF .TH,E REFEREE'S 
ORDER WHICH AFFIRMED THE DENIAL BY THE STATE ACCIDENT INSURANCE 

FUND OF· CLAIMANT'S CLAIM FOR A MYOCARDIAL INFARCTION SUFFERED ON 

NOV E MB ER 2 9 t 1 9 7 4 • 

CLAIMANT IS A ·ss YEAR OLD LOG HAULER. IN MARCH 1974 CLAIM
ANT WAS HOSPITALIZED FOR TREATMENT RELATING TO HIS LOW BACK -
WHILE IN THE HOSPITAL 1-!E SUFFERED EPISODES OF SUBSTERNAL CHEST 
PAINS AND WAS SEEN BY DR•· BITTNER WHO, AT THE TIME, MADE A TENTA-. 

TIVE DIAGNOSIS OF A PROBABLE HIATAL HERNIA OR PEPTIC ULCER DISEASE 

ALTHOUGH THERE WAS SOME INDICATION THAT THERE MIGHT BE A CORONARY 

BLOCK• 

DURING THE PER'IOD BETWEEN THE MARCH HOSPITALIZATION AND THE 

MYOCARDIAL INFARCTION ON NOVEMBER 2 9 1 CLAIMANT HAD EXPERIENCED 
RADIATING TYPE PAINS INCREASING IN SEVERITY TOWARDS THE LATTER PART 

OF THAT PERIOD0 

CLAIMANT WORKED ON NOVEMBER 2 7 t I 9 7 4 1 THE FOLLOWING DAY 
WAS THANKSGIVING AND HE RESTED. AT HOME 8 ON NOVEMBER 2 9 1 HE LEFT 

HEPPNER WITH HIS SON INTENDING TO DRIVE HIS PICKUP TRUCK TO BEND -
HE HAD DR~VEN ONLY A FEW MILES ·wHEN HE FELT CHEST PAINS.• NO EXER
TION WAS INVOLVED AND CLAIMANT STOPPED, RESTED FOR A SHORT WHILE 
AND THEN CONTINUED, ALTHOUGH HIS SON DID THE DRIVING AS THEY COM-
PLETED THEIR ROUND TRIP FROM HEPPNE~ TO BEND• DURING THE DAY . 
CLAIMANT EXPERIENCED SEVEN OR EIGHT SEVERE PAINS IN HIS CHEST AND 
ARM AND HE ,STOPPED DURING THE TRIP TO SEEK ADVICE FROM A DOCTOR 0 

UPON HIS ARRIVAL HOME ABOUT 9 • 00 P• Me HE CONTACTED DR• WOL:FF WHO 
HOSPITALIZED HIM AND EXPRESSED HIS OPINION THAT CLAI.MANT HAD SUF
FERED AN ACUTE .MYOCARDIAL INFARCTION ON NOVEMBER 2 9 • 

DRo GRISWOLD, WHO HAD EXAMINED CLAIMANT, EXPRESSED HIS 
OPINION THAT THERE PROBABLY WAS A CAUSAL. RELATIONSHIP TO CLAIM

ANT'S WORK ACTIVITY SEVERAL DAYS BEFORE WHICH PRODUCED .WITHIN 

CLAIMANT AN UNSTABLE ANGI_NAL SITUATION WITH THE RESULTANT MVO-

CARDIAL., IN_FARCTION• 

DR, BITTNER., WHO HAD EXAMINED CLAIMANT WHEN HE WAS HOSPI
TALIZED IN MARCH -1-974, TESTIFIED THAT THE .SYMPTOMS CLAIMANT HAD 

HAD AT THAT TIME WERE DUE TO A COMBINATION OF THE ACTIVE DUODENAL 

ULCER AND THE HIATAL HERNIA, BOTH OF WHICH COULD S,IMULATE HE,ART 

PAIN. HE DID NOT FEEL THAT, AT THAT TIME, CLAIMANT WAS SUFFERING 

ANGINAL PAIN ALTHOUGH HE MAY HAVE LATER. DR. BITTNER' S OPINION 

WAS THAT CLAIMANT' o-- ACTIVITIES WERE NOT OF A SUFFICIENT MAGNITUDE 

TO CAUSE CLAIMANT TO HAVE AN INFARCT. TAf<!NG INTO CONSIDERATION 
ALL OF CLAIMANT'S F-'REDISPOS!NG FACTORS - 1 0 E 0 , HYPERTENSION, 

-1 7 9 -

Claima t's cou sel is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM
OF 3 5 0 DOLLARS PAYABLE BY THE EMPLOYER,

WCB CASE NO, 75-966 FEBRUARY 13, 1976

EARL BONNER, CLAIMANT
ROY KILPATRICK, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests review by the board of the referee's
order which affirmed the de ial by the state accide t i sura ce
fu d of claima t's claim for a myocardial i farctio suffered o 

NOVEMBER 2 9 , 1 9 74 .
V

Claima t is a 58 year old log hauler, i march 1974 claim

a t was hospitalized for treatme t relati g to his low back
while i the hospital he suffered episodes of subster al chest
PAINS AND WAS SEEN BY DR. BITTNER WHO, AT THE TIME, MADE A TENTA
TIVE DIAGNOSIS OF A PROBABLE HIATAL HERNIA OR PEPTIC ULCER DISEASE
ALTHOUGH THERE WAS SOME INDICATION THAT THERE MIGHT BE A CORONARY
BLOCK.

Duri g the period betwee the march hospitalizatio a d the

MYOCARDIAL INFARCTION ON NOVEMBER 29, CLAIMANT HAD EXPERIENCED
RADIATING TYPE PAINS INCREASING IN SEVERITY TOWARDS THE LATTER PART
OF THAT PERIOD.

Claimant work d on Nov mb r 27, 1974, th following day
WAS THANKSGIVING AND HE RESTED at HOME. ON NOVEMBER 29, HE LEFT
HEPPNER WITH HIS SON INTENDING TO DRIVE HIS PICKUP TRUCK TO BEND
HE HAD DRIVEN ONLY A FEW MILES WHEN HE FELT CHEST PAINS. NO EXER
TION WAS INVOLVED AND CLAIMANT STOPPED, RESTED FOR A SHORT WHILE
AND THEN CONTINUED, ALTHOUGH HIS SON DID THE DRIVING AS THEY COM
PLETED THEIR ROUND TRIP FROM HEPPNER TO BEND. DURING THE DAY
CLAIMANT EXPERIENCED SEVEN OR EIGHT SEVERE PAINS IN HIS CHEST AND
ARM AND HE STOPPED DURING THE TRIP TO SEEK ADVICE FROM A DOCTOR.
UPON HIS ARRIVAL HOME ABOUT 9.00 P. M. HE CONTACTED DR. WOLFF WHO
HOSPITALIZED HIM AND EXPRESSED HIS OPINION THAT CLAIMANT HAD SUF
FERED AN ACUTE MYOCARDIAL INFARCTION ON NOVEMBER 29,

Dr. GRISWOLD, WHO HAD EXAMINED CLAIMANT, EXPRESSED HIS

OPINION THAT THERE PROBABLY WAS A CAUSAL RELATIONSHIP TO CLAIM
ANT' S WORK ACTIVITY SEVERAL DAYS BEFORE WHICH PRODUCED WITHIN
CLAIMANT AN UNSTABLE ANGINAL SITUATION WITH THE RESULTANT MYO
CARDIAL INFARCTION.

Dr. BITTNER, WHO HAD EXAMINED CLAIMANT WHEN HE WAS HOSPI
TALIZED IN MARCH 1 9 74 , TESTIFIED THAT THE SYMPTOMS CLAIMANT HAD
HAD AT THAT TIME WERE DUE TO A COMBINATION OF THE ACTIVE DUODENAL
ULCER AND THE HIATAL HERNIA, BOTH OF WHICH COULD SIMULATE HEART
PAIN. HE DID NOT FEEL THAT, AT THAT TIME, CLAIMANT WAS SUFFERING
ANGINAL PAIN ALTHOUGH HE MAY HAVE LATER. DR. BITTNER'S OPINION
WAS THAT CLAIMANT'S ACTIVITIES WERE NOT OF A SUFFICIENT MAGNITUDE
TO CAUSE CLAIMANT TO HAVE AN INFARCT. TAKING INTO CONSIDERATION
ALL OF CLAIMANT' S PREDISPOSING FACTORS I. E. , HYPERTENSION,
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COFFEE DRINKING, HISTORY OF ANGINA• ETC 0 - CLAIMANT WAS 
HEADED FOR AN INFARCT WITH OR WITHOUT EXERTION 0 

THE REFEREE FOUND THAT CLAIMANT'S LAST WORK ACTIVITY WAS ON 
THE l 7 TH 1 HE WAS HOME ON THE 2 8 TH, A HOLIDAY, AND THE ONLY ACTIVITY 
IN WHICH HE ENGAGED IN ON THE 29TH WAS RIDING AS A PASSENGER IN HIS 
PICKUP 0 THE EVIDENCE INDICATED THAT FOR THE THREE DAYS PRECEDING 
THE MYOCARDIAL INFARCTION, CLAIMANT HAD BEEN AVOIDING AS MUCH WORK 
ACTIVITY AS POSSIBLE AND THAT OTHERS HAD BEEN DOING STRENUOUS ACTI
VITIES INVOLVED IN HIS WORK 0 HE CONCLUDED THAT THE MYOCARDIAL INFARC
TION WAS NOT WORK-RELATED AND AFFIRMED THE DENIAL 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 2 S, I 9 7 S IS AFFIRMED, 

WCB CASE NO. 75-227 

IN THE MATTER OF THE COMPENSATION OF 

MARCELINO CARDOSO, JR., CLAIMANT 
AND IN THE COMPLYING STATUS OF 

IOSIF M 0 AND EKATERINA ANFILOFIEFF 
EICHSTEADT• BOLLAND AND ENGL.E, 

CLAIMANT'S ATTYS 0 

CARL DAVIS• DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRU/l.RY 13, 1976 

REVIEWED-BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH HELD THAT 1-115 HERNIA CLAIM WAS NOT COMPENSABLE 0 

THERE WERE TWO ISSUES BEFORE THE REFEREE - ( 1) SUBJECTIVITY 
AND ( 2) COMPENSAB ILITY, 

CLAIMANT IS OF MEXICAN ORIGIN AND THE ALLEGED EMPLOYERS ARE 
RUSSIAN, ON OR ABOU_T JULY 2 4 1 I 9 7 4 CLAIMANT AND OTHER MEMBERS OF 
HIS. FAMILY WENT TO THE ALLEGED EMPLOYERS' FARM AND WERE HIRED ON 
A CONTRACT BASIS TO PICK SERR IES 0 MRS, ANF ILOF IEFF, WITH WHOM 
THEY DEALT, SPOKE ONLY RUSSIAN AND CLAIMANT'S FATHER, WHO OIL THE 
TALKING FOR CLAIMANT AND THE OTHER MEMBERS o'F THE FAMILY, DID NOT 
SPEAK ENGLISH VERY WELL AND SPOKE NO RUSSIAN 0 

CLAIMANT TESTIFIED THAT HE AND HIS FAMILY WORKED APPROXI
MATELY THREE HOURS ON THE 2 4 TH AND ON THE 2 5 TH HE WAS INSTRUCTED 
BY MRS, ANFILOFIEFF TO MOVE SOME CRATES OF BERRIES OUT OF THE SUN, 
THIS LIFTING, CLAIMANT CONTENDS, CAUSED HIM TO HAVE A HERNIA, HE 
HAD NOTED A PAIN IN HIS GROIN LATE JULY 2 5 1 AND ON THE FOLLOWING 
DAY SAW OR, ASPER WHO DIAGNOSED AN I_NFLAMED UNDESCENDED TESTICLE 
WHICH, ACCORDING TO THE DOCTOR, WAS CAUSED WHEN CLAIMANT LIFTED 
TOO MANY CRATES OF BERRIES. A FEW DAYS LATER DR, BAILEY PERFORMED 
A LE FT ORCHIECTOMY AND HERNIA REPAIR, DR 0 BAILEY STATED THERE WAS 
NO WAY HE COULD TELL IF THE HERNIA WAS PRESENT PRIOR TO JULY 2 5 • 

No CLAIM FOR THE. HERNIA WAS FILED BY CLAIMANT UNTIL LATE 
OCTOBER AND THE EMPLQYER HAD NO INFORMATION THAT THERE WAS AN 
ALLEGED INJURY UNTIL ABOUT THAT PERIOD OF TIME 0 

-180 -
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CLAIMANT WASSMOKING, COFFEE DRINKING, HISTORY OF ANGINA, ETC.
HEADED FOR AN INFARCT WITH OR WITHOUT EXERTION.

The referee fou d that claima t s last work activity was o 
THE 2 7 TH, HE WAS HOME ON THE 2 8TH, A HOLIDAY, AND THE ONLY ACTIVITY
IN WHICH HE ENGAGED IN ON THE 2 9 TH WAS RIDING AS A PASSENGER IN HIS
PICKUP. THE EVIDENCE INDICATED THAT FOR THE THREE DAYS PRECEDING
THE MYOCARDIAL INFARCTION, CLAIMANT HAD BEEN AVOIDING AS MUCH WORK
ACTIVITY AS POSSIBLE AND THAT OTHERS HAD BEEN DOING STRENUOUS ACTI
VITIES INVOLVED IN HIS WORK. HE CONCLUDED THAT THE MYOCARDIAL INFARC
TION WAS NOT WORK-RELATED AND AFFIRMED THE DENIAL.

Th board, on d novo r vi w, affirms th ord r of th r f r  .

ORDER
Th ORDER OF THE REFEREE DATED AUGUST 2 5 , 1 9 7 5 IS AFFIRMED,

 CB CASE NO. 75-227 FEBRUARY 13, 1976

IN THE MATTER OF THE COMPENSATION OF
MARCEL1NO CARDOSO, JR., CLAIMANT
AND IN THE COMPLYING STATUS OF
IOSIF M, AND EKATERINA ANFILOFIEFF

E1CHSTEADT, BOLLAND AND ENGLE,
CLAIMANT S ATTYS.

CARL DAVIS, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests review by the board of the referee s order
WHICH HELD THAT "HIS HERNIA CLAIM WAS NOT COMPENSABLE.

There were two issues before the referee (i) subjectivity
AND (2) COMPENSABILITY.

Claima t is of Mexica origi a d the alleged employers are

RUSSIAN. ON OR ABOUT JULY 2 4 , 1 9 7 4 CLAIMANT AND OTHER MEMBERS OF
HIS FAMILY WENT TO THE ALLEGED EMPLOYERS FARM AND WERE HIRED ON
A CONTRACT BASIS TO PICK BERRIES. MRS. ANFILOFIEFF, WITH WHOM
THEY DEALT, SPOKE ONLY RUSSIAN AND CLAIMANT S FATHER, WHO DIE THE
TALKING FOR CLAIMANT AND THE OTHER MEMBERS OF THE FAMILY, DID NOT
SPEAK ENGLISH VERY WELL AND SPOKE NO RUSSIAN.

Claima t testified that he a d his family worked approxi

mately THREE HOURS ON THE 2 4 TH AND ON THE 2 5 TH HE WAS INSTRUCTED
BY MRS, ANFILOFIEFF TO MOVE SOME CRATES OF BERRIES OUT OF THE SUN.
THIS LIFTING, CLAIMANT CONTENDS, CAUSED HIM TO HAVE A HERNIA. HE
HAD NOTED A PAIN IN HIS GROIN LATE JULY 25, AND ON THE FOLLOWING
DAY SAW DR. ASPER WHO DIAGNOSED AN INFLAMED UNDESCENDED TESTICLE
WHICH, ACCORDING TO THE DOCTOR, WAS CAUSED WHEN CLAIMANT LIFTED
TOO MANY CRATES OF BERRIES. A FEW DAYS LATER DR. BAILEY PERFORMED
A LEFT ORCHIECTOMY AND HERNIA REPAIR. DR. BAILEY STATED THERE WAS
NO WAY HE COULD TELL IF THE HERNIA WAS PRESENT PRIOR TO JULY 2 5.

No CLAIM FOR THE HERNIA WAS FILED BY CLAIMANT UNTIL LATE

OCTOBER AND THE EMPLOYER HAD NO INFORMATION THAT THERE WAS AN
ALLEGED INJURY UNTIL ABOUT THAT PERIOD OF TIME.

1 8 0

-

' 




’ 

’ 

— 

’ 

’ 





        
           
           

                  
              
          
            
              
            
   
       

           
         

          
          

        
           

            
           

             
           
             

        
             
          

           
          
             
             

            
           
               
             

              
      

       
                  

         
           
    
         

           
          

           
   

            

 

-

-

THE EMPLOYER PAID CLAIMANT'S FATHER WHO IN TURN, PRESUMABLY, 
PAID THE MEMBERS OF HIS FAMILY. MRS• ANFILOFIEFF TESTIFIED THE ONLY 
CHECK SHE MADE OUT WAS DATED JULY 26 • INITIALLY 0 CLAIMANT TESTIFIED 
HE DID NOT WORK AT ALL ON JULY 26 BUT HE LATER SAID HE DID GO OUT TO 
THE FARM THAT DAY TO ADVISE HIS FATHER THAT HE WAS GOING INTO SALEM 
TO SEE A DOCTOR• MRS 0 ANFILOFIEFF DISAGREED, STATING THAT CLAIMANT 
WAS WORKING ON JULY 26 AND SHE SPECIFICALLY RECALLED HE WAS PRESENT· 
AT 1.0e 00 A 0 M. WHEN SHE PAID THE FAMILY OFF 0 SHE FURTHER TESTIFIED 
SHE DID NOT GIVE CLAIMANT ANY INSTRUCTIONS TO MOVE THE FULL BERRY 
CRATES ON JULY 2 4 • 

THE ALLEGED EMPLOYER CONTENDS THAT ·THE RELATIONSHIP BETWEEN 
THEM AND THE t=LAI MANT AND OTHER MEMBERS OF CL.Al MANT 1 S GROUP WAS 
ONE OF OWNER AND INDEPENDENT CONTRACTOR, NOT EMPLOYER AND EMPLOYES. 

THE REFEREE FOUND THAT THE EVIDENCE DID NOT SUPPORT THIS CON
TENTION0 MOST OF THE FACTORS GENERALLY LOOKED TO TO DETERMINE 
EMPLOYER-EMPLOYE STATUS WERE PRESENT IN THE RELATIONSHIP BETWEEN 
CLAIMANT AND THE ANFIL.:.OFIEFFS 0 THE ANFILOFIEFFS RETAINED THE RIGHT 
TO DIRECT AND CONTROL THE CLAIMANT AND THE OTHER MEMBERS OF HIS 
FAMILY EVEN THOUGH THIS RIGHT MAY HAVE BEEN ONLY EXERCISED IN ORDER
ING-CLAIMANT AND THE OTHERS TO PICK ON A CERTAIN SIDE OF THE Row. 
HE CONCLUDED THAT CLAIMANT WAS AN EMPLOYE OF THE ANFILOFIEFFS IN 
JULY t 974 AND THAT THE ANFILOFIEFFS WERE EMPLOYERS SUBJECT TO THE 
ACT 0 

WITH RESPECT TO THE QUESTION OF COMPENSABILITY 1 THE REFEREE 
FOUND SUCH A.CONFLICT IN THE TESTIMONY THAT HE HAD TO RESOLVE THIS 
QUESTION BASED ON CREDIBILITY OF THE WITNESSES 8 THE REFEREE FOUND 
MRS• ANFILOFIEFF 1 S TESTIMONY THE MOST CREDIBLE• IT WAS NOT UNTIL 
AFTER (UNDERSCORED) SHE HAD TESTIFIED THAT CLAIMANT WAS AT THE 
FARM ON JULY 2 6 THAT CLAIMANT ADMITTED THAT HE HAD BEEN THERE TO 
TELL HIS FATHER THAT HE WAS GOING IN TO SEE A DOCTOR• PREVIOUSLY 
CLAIMANT HAD TESTIFIED HE HAD NOT BEEN THERE AT ALL ON JULY 2 6 • 
THE REFEREE FOUND THAT HER STATEMENTS REGARDING THE GIVING OF THE 
CHECK TO THE CLAIMANT'S FATHER ON THE 26TH WAS A FAR MORE LIKELY 
STORY THAN THAT TOLD BY THE CLAIMANT WHO SAID THE CHECK WAS GIVEN 
TO HIS FATHER ON JULY 2 5 • THE RE IS NO EVIDENCE OF A CHECK. DATED 
JULY 2 5 PAYABLE TO CLAIMANT'S FATHER. 

THE REFEREE CONCLUDED THAT ALTHOUGH THE RELATIONSHIP BETWEEN 
CLAIMANT AND THE ANFILOFIEFFS ON JULY 24 AND 25 1 1974 WAS THAT OF 
EMPLOYER-EMPLOYE AND THAT THE EMPLOYER WAS SUBJECT TO THE WORK
MEN'S COMPENSATION LAW THE CLAIMANT FAILED TO ESTABLISH THAT HIS 
HERNIA WAS A COMPENSABLE INJURY. 

THE BOARD, ON DE NOVO REVIEW, GIVES FULL CONSIDERATION TO 
THE FACT THAT THE REFEREE OBSERVED THE VARIOUS PARTIES AS EACH 
TESTIFIED AND CONCURS IN HI 5 JUDGMENT WITH RESPECT TO THE CREDI
BILITY OF EACH. THE BOARD AFFIRMS AND ·ADOPTS THE FINDINGS ANO 
CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE I 9 1 I 9 7 S IS AFFIRMED. 

-1 8 I -

The employer paid claima t's father who i tur , presumably,
PAID THE MEMBERS OF HIS FAMILY. MRS. ANFILOF1EFF TESTIFIED THE ONLY
CHECK SHE MADE OUT  AS DATED JULY 26. INITIALLY, CLAIMANT TESTIFIED
HE DID NOT  ORK AT ALL ON JULY 26 BUT HE LATER SAID HE DID GO OUT TO
THE FARM THAT DAY TO ADVISE HIS FATHER THAT HE  AS GOING INTO SALEM
TO SEE A DOCTOR. MRS. ANFILOFIEFF DISAGREED, STATING THAT CLAIMANT
 AS  ORKING ON JULY 26 AND SHE SPECIFICALLY RECALLED HE  AS PRESENT.
AT 10. 00 A. M.  HEN SHE PAID THE FAMILY OFF. SHE FURTHER TESTIFIED
SHE DID NOT GIVE CLAIMANT ANY INSTRUCTIONS TO MOVE THE FULL BERRY
CRATES ON JULY 24.

The alleged employer co te ds that the relatio ship betwee 

THEM AND THE CLAIMANT AND OTHER MEMBERS OF CLAIMANT'S GROUP  AS
ONE OF O NER AND INDEPENDENT CONTRACTOR, NOT EMPLOYER AND EMPLOYES

The referee found th t the evidence did not SUPPORT this CON
TENTION. MOST OF THE FACTORS GENERALLY LOOKED TO TO DETERMINE
EMPLOYER EMPLOYE STATUS  ERE PRESENT IN THE RELATIONSHIP BET EEN
CLAIMANT AND THE ANF ILOFIEFFS. THE ANFILOFIEFFS RETAINED THE RIGHT
TO DIRECT AND CONTROL THE CLAIMANT AND THE OTHER MEMBERS OF HIS
FAMILY EVEN THOUGH THIS RIGHT MAY HAVE BEEN ONLY EXERCISED IN ORDER
ING CLAIMANT AND THE OTHERS TO PICK ON A CERTAIN SIDE OF THE RO .
HE CONCLUDED THAT CLAIMANT  AS AN EMPLOYE OF THE ANFILOFIEFFS IN
JULY 1 9 74 AND THAT THE ANFILOFIEFFS  ERE EMPLOYERS SUBJECT TO THE
ACT.

With r sp ct to th qu stion of comp nsability, th r f r  
FOUND SUCH A CONFLICT IN THE TESTIMONY THAT HE HAD TO RESOLVE THIS
QUESTION BASED ON CREDIBILITY OF THE  ITNESSES. THE REFEREE FOUND
MRS. ANFILOFIEFF S TESTIMONY THE MOST CREDIBLE. IT  AS NOT UNTIL
AFTER (UNDERSCORED) SHE HAD TESTIFIED THAT CLAIMANT  AS AT THE
FARM ON JULY 26 THAT CLAIMANT ADMITTED THAT HE HAD BEEN THERE TO
TELL HIS FATHER THAT HE  AS GOING IN TO SEE A DOCTOR. PREVIOUSLY
CLAIMANT HAD TESTIFIED HE HAD NOT BEEN THERE AT ALL ON JULY 26.
THE REFEREE FOUND THAT HER STATEMENTS REGARDING THE GIVING OF THE
CHECK TO. THE CLAIMANT'S FATHER ON THE 2 6 TH  AS A FAR MORE LIKELY
STORY THAN THAT TOLD BY THE CLAIMANT  HO SAID THE CHECK  AS GIVEN
TO HIS FATHER ON JULY 25. THERE IS NO EVIDENCE OF A CHECK DATED
JULY 2 5 PAYABLE TO CLAIMANT'S FATHER.

Th r f r  conclud d that although th r lationship b tw  n
CLA1 MANT AND THE ANFILOFIEFFS ON JULY 2 4 AND 2 5 , 1 97 4  AS THAT OF
EMPLOYER EMPLOYE AND THAT THE EMPLOYER  AS SUBJECT TO THE  ORK
MEN* S COMPENSATION LA THE CLAIMANT FAILED TO ESTABLISH THAT HIS
HERNIA  AS A COMPENSABLE INJURY.

The board, o de  ovo review, gives full co sideratio to

THE FACT THAT THE REFEREE OBSERVED THE VARIOUS PARTIES AS EACH
TESTIFIED AND CONCURS IN HIS JUDGMENT  ITH RESPECT TO THE CREDI
BILITY OF EACH. THE BOARD AFFIRMS AND ADOPTS THE FINDINGS AND
CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED JUNE 19, 1 975 IS AFFIRMED.

18 1-



— 



' 

— 





     

  
    

 
    
    

      

        
         

             
             
             

             
            

         
         
           

             
        

              
          
           

          
          
           
   
                    

           
           
         

           
        

             
          

         
         

           
         

        
         

          
               
            

              
          

          

               
           
        

                  
                  

    

 

CASE NO. 75-1036 

ROBERT CRONE, CLAIMANT 

POZZI, WILSON AND ATCHISON, 
CLAI MANT 1 S ATTYS 0 

DEPT• OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 18, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHICl-1 AFFIRMED THE DETERMINATION ORDER MAILED FEBRUARY 6 1 

197 5 WHEREBY CLAIMANT RECEIVED 6 4 DEGREES FOR 2 0 PER CENT UNSCHED

ULED LOW BACK DISABILITY AND 15 DEGREES FOR 1 0 PER CENT LEFT LEG 
DISABILITY• ON OCTOBER 2 7 1 197 4 CLAIMANT HAD BEEN AWARDED 3 2 DE

GREES FOR 1 0 PER CENT UPPER BACK AND NECK DISABILITY FOR THE SAME 

INJURY WHICH WAS INCURRED ON FEBRUARY 2 5 1 197 2 • 

CLAIMANT, A 2 7 YEAR OLD TRUCK DRIVER, SUFFERED HIS COMPEN
SABLE INJURY WHEN HIS TRUCK WAS REARENDEDe IMMEDIATELY FOLLOWING 
THE ACCIDENT CLAIMANT HAD NECK PAIN FOLLOWED BY LOW BACK PAIN 
SEVERAL DAYS LATER• HE WAS FIRST SEEN BY DR• HOLMES FOR BACK PAIN 

AND HEADACHES AND WAS LATER SEEN BY DR• HAZEL. 

0N OCTOBER 12 1 1972 DR• BLAUER EXAMINED CLAIMANT, WHO HAD 
_RETURNED TO WORK ON A SELF-EMPLOYMENT BASIS• CLAIMANT WORE A 

CORSET-TYPE BACK SUPPORT WHEN REQUIRED TO DO HEAVY WORK BUT SEEMED 
TO BE GETTING ALONG RATHER WELL, HE HAD SOME INTERMITTENT PAIN 0 

AT THAT TIME HIS CONDITION WAS CONSIDERED MEDICALLY STATIONARY WITH 

SOME RESIDUAL BACK DISABILITY AND THE CLAIM WAS CLOSED WITH THE 
AWARD OF 3 2 DEGREES• 

ON JANUARY 2 2 1 197 4 · CLAIMANT WAS SEEN BY DR. GAMBEE ·wHo FELT 
THAT CLAI MANT 1 S CLAIM SHOULD NOT HAVE BEEN CLOSED AS THE BACK PROB
LEM HAD NEVER BEEN FULLY RESOLVED• DR 0 GAMBEE' S DIAGNOSIS WAS 
ACUTE RUPTURED DISC, HOWEVER, CLAIMANT REFUSED AN OPERATION BECAUSE 
OF HIS RELIGIOUS BELIEFS AND DR 0 GAMBEE FELT CLAIMANT WO\.-!LD CONTINUE · 

TO HAVE THESE BACK PROB_LEMS UNTIL HE HAD SURGERY. 

DR. WADE EXAMINED CLAIMANT ON APRIL 17 1 1974 AND HIS IMPRES
SION WAS THAT OF A HER"!IATED INTERVERTEBRAL DISC IMPROVING WITH 

c·oNSERVATIVE TREATMENT BUT LIKELY TO RETURN"WITH HARD PHYSICAL 
ACTIVITY. DR 0 GAMBEE THOUGHT CLAIMANT'S CLAIM COULD BE CLOSED 
WITH AN AWARD OF PERMANENT PARTIAL DISABILITY EQUAL TO V\IHAT HE 
WOULD HAVE RECEIVED HAD HE RECEIVED SUCCESSFUL SURGICAL RELIEF 

AND THAT CLAIMANT SH_OULD TRY TO RETURN TO WORK 0 

CLAIMANT HAS REGISTERED AT A COMMUNITY COLLEGE AND HAD BE
GUN SIX TERMS OF TRAINING IN BUSINESS MANAGEMENT ON JANUARY 10 1 

19 7 5 - HIS VOCATIONAL GOAL. IS BASIC MANAGEMENT AND 1-fE APPEARS TO 
BE DOING QUITE WELL 0 CLAIMANT HAS A HIGH SCHOOL EDUCATION AND HAS 

WORKED AT SEVERAL TYPES OF JOBS SINCE HIS GRADUATION IN 1962 • CLAIM

ANT CONTENDS THAT HE _IS ENTITLED TO TEMPORARY TOTAL DISABILITY. COM
PENSATION DURING THE TIME HE IS UNDER HIS VOCATIONAL REHABILITATION 
PROGRAM. 

THE REFEREE FOUND THAT THE PROVISION OF ORS 656.268 THAT NO 
CLAIM SHALL BE CLOSED UNTIL THE WORKMAN HAS COMPLETED ANY AUTHORIZED 
PROGRAM OF VOCATIONAL REHABILITATION IS NOT APPLICABLE BECAUSE 

CH 634 1 o. Le 1973 1 WHICH CREATED THAT PROVISION, BECAME EFFECTIVE 
ON JANUARY 1 1 1974 AND CLAI MANT 1 S INJURY OCCURRED ON FEBRUARY Z 5 1 

1972. 

-1 82 -
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WCB CASE NO, 75-1036 FEBRUARY 18, 1976

ROBERT CRONE, CLAIMANT
POZZI,  ILSON AND ATCHISON,
claimant s ATTYS.

DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests review by the board of the referee's
ORDER  HICH AFFIRMED THE DETERMINATION ORDER MAILED FEBRUARY 6 ,
1 9 7 5  HEREBY CLAIMANT RECEIVED 64 DEGREES FOR 20 PER CENT UNSCHED
ULED LO BACK DISABILITY AND 15 DEGREES FOR 10 PER CENT LEFT LEG
DISABILITY, ON OCTOBER 2 7 , 1 974 CLAIMANT HAD BEEN A ARDED 32 DE
GREES FOR 10 PER CENT UPPER BACK AND NECK DISABILITY FOR THE SAME
INJURY  HICH  AS INCURRED ON FEBRUARY 2 5 , 1 9 72 ,

Claima t, a 27 year old truck driver, suffered his compe 

s ble INJURY  HEN HIS TRUCK  AS REARENDED, IMMEDIATELY FOLLO ING
THE ACCIDENT CLAIMANT HAD NECK PAIN FOLLO ED BY LO BACK PAIN
SEVERAL DAYS LATER. HE  AS FIRST SEEN BY DR, HOLMES FOR BACK PAIN
AND HEADACHES AND  AS LATER SEEN BY DR, HAZEL.

On OCTOBER 1 2 , 1 9 7 2 DR, BLAUER EXAMINED CLAIMANT,  HO HAD

RETURNED TO  ORK ON A SELF-EMPLOYMENT BASIS, CLAIMANT  ORE A
CORSET TYPE BACK SUPPORT  HEN REQUIRED TO DO HEAVY  ORK BUT SEEMED
TO BE GETTING ALONG RATHER  ELL, HE HAD SOME INTERMITTENT PAIN.
AT THAT TIME HIS CONDITION  AS CONSIDERED MEDICALLY STATIONARY  ITH
SOME RESIDUAL BACK DISABILITY AND THE CLAIM  AS CLOSED  ITH THE
A ARD OF 32 DEGREES,

On JANUARY 2 2 , 1 9 7 4 C LA IMANT  AS SEEN BY DR. GAMBEE  HO FELT
THAT CLAIMANT'S CLAIM SHOULD NOT HAVE BEEN CLOSED AS THE BACK PROB
LEM HAD NEVER BEEN FULLY RESOLVED. DR. GAMBEE1 S DIAGNOSIS  AS

ACUTE RUPTURED DISC, HO EVER, CLAIMANT REFUSED AN OPERATION BECAUSE
OF HIS RELIGIOUS BELIEFS AND DR. GAMBEE FELT CLAIMANT  OULD CONTINUE
TO HAVE THESE BACK PROBLEMS UNTIL HE HAD SURGERY.

Dr.  ADE EXAMINED CLAIMANT ON APRIL 1 7 , 19 74 AND HIS IMPRES

SION  AS THAT OF A HERNIATED INTERVERTEBRAL DISC IMPROVING  ITH
CONSERVATIVE TREATMENT BUT LIKELY TO RETURN  ITH HARD PHYSICAL
ACTIVITY. DR. GAMBEE THOUGHT CLAIMANT'S CLAIM COULD BE CLOSED

 ITH AN A ARD OF PERMANENT PARTIAL DISABILITY EQUAL TO  HAT HE
 OULD HAVE RECEIVED HAD HE RECEIVED SUCCESSFUL SURGICAL RELIEF
AND THAT CLAIMANT SHOULD TRY TO RETURN TO  ORK,

Claima t has registered at a commu ity college a d had be

gun SIX TERMS OF TRAINING IN BUSINESS MANAGEMENT ON JANUARY 10,
1 9 7 5 HIS VOCATIONAL GOAL IS BASIC MANAGEMENT AND HE APPEARS TO
BE DOING QUITE  ELL. CLAIMANT HAS A HIGH SCHOOL EDUCATION AND HAS
 ORKED AT SEVERAL TYPES OF JOBS SINCE HIS GRADUATION IN 1 9 62 . CLAIM
ANT CONTENDS THAT HE IS ENTITLED TO TEMPORARY TOTAL DISABILITY. COM
PENSATION DURING THE TIME HE IS UNDER HIS VOCATIONAL REHABILITATION
PROGRAM.

The REFEREE FOUND THAT THE PROVISION OF ORS 6 5 6.2 6 8 THAT NO

CLAIM SHALL BE CLOSED UNTIL THE  ORKMAN HAS COMPLETED ANY AUTHORIZED
PROGRAM OF VOCATIONAL REHABILITATION IS NOT APPLICABLE BECAUSE
CH 6 3 4 , O. L. 1 9 7 3 ,  HICH CREATED THAT PROVISION, BECAME EFFECTIVE
ON JANUARY 1 , 1 9 7 4 AND CLAI MANTt S INJURY OCCURRED ON FEBRUARY 2 5 ,

1 9 7 2 .
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GAMBEE: BELlf::VED THAT CLAIMANT HAD A DEFINITE PE:RMANENT 
RESIDUAL WHICH COULD BE IMPROVED f:ilGNIFICANTLY WITH SURGERY BUT 

SINCE THE CLAIMANT WAS RELUCTANT TO SUBMIT TO THIS SURGERY HIS CLAIM 

SHOULD BE CLOSED 0 ON JULY 9, 1 974 THIS RECOMMENDATION WAS REPORTED 

BY DR 0 WADE AND TEMPORARY TOTAL DISABILITY COMPE_NSATION WAS. TER

MINATE. � AS OF JULY 8, 1974 • 

THE l'i!EFEREE CONCLUDED THAT WHILE CLAIMANT'S CONDITION MAY 
"JOT HAVE BECOME STATIONARY FF,OM A MEDICAL POINT OF VIEW,, AS LONG 
AS HE REFUSED TO SUBMIT TO SURGEFIY ON RELIGIOUS GROUNDS,· WHICH. HE 

HAD A RIGHT TO DO, HE COULD NOT EXPECT TO CONTINUE TO RECEIVE TE M-
PORARY TOTAL DISABILITY COMPENSATION• 

IN DETERMINING CLAIMANT• S UNSCHEDULED DISABILITY, THE REFEREE 
FOUND CLAIMANT COULD NOT RETURN TO HEAVY MANUAL LABOR 0 WHILE RECOG
NIZING THAT CLAIMANT'S CONDITION MUST BE CONSIDERED AS IS AT THE 

. ' 
PRESENT, THE REFEREE I NEVERTHELESS, FOUND THAT IN DETERMINING LOSS 

OF FUTURE EARN ING CAPACITY THE TRAINING WHICH CLAIMANT IS RECEIVING 

AT THE COMMUNITY COLLEGE UNDER THE DIVISION OF VOCATIONAL REHABILl·
TATION PROGRAM MUST BE TAKEN INTO CONSIDERATION ALONG WITH CLAIMANT'S 

ABILITY .TO SUCCESSFULLY yOMPLETE IT. 

THE REFEREE CONCLUDED THAT CLAIMANT WAS DOING QUITE WELL AT 
THE COMMUNITY COLLEGE AND THE PROGNOSIS FOR RESTORATl0N AND REHABILI-
TATION ,WAS GOOD 0 UPON COMPLETION OF CLAIMANT'S TRAINING HE SHOULD 

BE IN A POSITION TO DEMAND WAGES COMPARABLE TO THOSE HE WAS EARNING 

PRIOR TO HIS INJURY. THE AWARD OF 30 PER CENT OF THE MAXIMUM FOR ' 
CLAIIVIANTr S UNSCHEDULED BACK AND NECK DISABILITY ADEQUATELY COMPEN

SATES CLAIMANT FOR HIS LOSS OF EARNING CAPACITY, 

THE REFEREE FOUND NO EVIDENCE TO INDICATE THAT THE DISABILITY 
TO CI_Ar'MANT 1 S LEG WAS GREATER THAN THAT FOR WHICH HE RECEIVED AN 
AWARD OF 1 5 DEGREE·S, 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT FAILED TO 
OFFE:R ANY EVIDENCE TO SUPPORT HIS REFUSAL TO SUBMIT TO SURGERY 
BASED UPON HIS RELIGIOUS BELIEFS• CLAIMANT COULD HAVE SUBSTANTIATED 
HIS OWN TESTIMONY TO TIIIS EFFECT BY CALLING AS A WITNESS ANOTHER 
MEMBER OF HIS FAITH - HE CHOSE NOT TO DO so. THE BOARD FEELS THAT 
THE REFEREE'S FINDINGS AND CONCLUS.IONS WERE PROPER AND AFFIRMS 

THE M 1 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 2 2, 1 9 7 5 IS AFFIRMED. 

WCB CASE. NO. 73-2975 

LLOYD A. GAY, CLAIMANT · 
FRED P 0 EASON, CLAIMANT'S ATTY. 

DEPT, OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT . 

FEBRUARY 18, 1976 

. REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S 0RDER WHICH 
-"ILLOWED CLAIMANT 2 4 0 DEGREES FOR 7 5 PER CENT UNSCHEDULED LOW BACK 

PELVIS DISABILITY AND PREEXISTING NEUROLOGICAL CONDITIO'N AND AFFIRMED 
THI:- AWARD, OF 3 7 • 5 DEGl'i!E:ES FOR 2 4 PER CENT LOSS OF THE LE.FT LEG MADE 
BY THE DETERMINATION ORDER MAILED SEPTEMBER 4, 1 'J73 • CLAIMANT CON-

TENDS HE IS PE'RMANENTLY AND TOTALLY DISABLE �• 

-183 -

Dr. gambee. believed that claima t had a defi ite perma e t

RESIDUAL WHICH COULD BE IMPROVED SIGNIFICANTLY WITH SURGERY BUT
SINCE THE CLAIMANT WAS RELUCTANT TO SUBMIT TO THIS SURGERY HIS CLAIM
SHOULD BE CLOSED. ON JULY 9 , 1 9 74 THIS RECOMMENDATION WAS REPORTED
BY DR. WADE AND TEMPORARY TOTAL DISABILITY COMPENSATION WAS TER
MINATED AS OF JULY 8 , 1 9 7 4 .

The referee co cluded that while claima t' s co ditio may

 ot have become statio ary from a medical poi t of viev^, as lo g
AS HE REFUSED TO SUBMIT TO SURGERY ON RELIGIOUS GROUNDS, WHICH HE
HAD A RIGHT TO DO, HE COULD NOT EXPECT TO CONTINUE TO RECEIVE TEM
PORARY TOTAL DISABILITY COMPENSATION.

I DETERMINING CLAIMANT'S UNSCHEDULED DISABILITY, THE REFEREE

FOUND CLAIMANT COULD NOT RETURN TO HEAVY MANUAL LABOR, WHILE RECOG
NIZING THAT CLAIMANT'S CONDITION MUST BE CONSIDERED AS IS AT THE

PRESENT, THE REFEREE, NEVERTHELESS, FOUND THAT IN DETERMINING LOSS
OF FUTURE EARNING CAPACITY THE TRAINING WHICH CLAIMANT IS RECEIVING
AT THE COMMUNITY COLLEGE UNDER THE DIVISION OF VOCATIONAL REHABILI
TATION PROGRAM MUST BE TAKEN INTO CONSIDERATION ALONG WITH CLAIMANT1 S

ABILITY TO SUCCESSFULLY COMPLETE IT.

The referee co cluded that claima t was doi g quite well at

THE COMMUNITY COLLEGE AND THE PROGNOSIS FOR RESTORATION AND REHABILI
TATION WAS GOOD. UPON COMPLETION OF CLAIMANT'S TRAINING HE SHOULD

BE IN A POSITION TO DEMAND WAGES COMPARABLE TO THOSE HE WAS EARNING
PRIOR TO HIS INJURY. THE AWARD OF 30 PER CENT OF THE MAXIMUM FOR
CLAIMANT'S UNSCHEDULED BACK AND NECK DISABILITY ADEQUATELY COMPEN

SATES CLAIMANT FOR HIS LOSS OF EARNING CAPACITY.

The referee fou d  o evide ce to i dicate that the disability
TO claima t s LEG WAS GREATER THAN THAT FOR W H IC FI HE RECEIVED AN

AWARD OF 15 DEGREES.

The BOARD, ON DE NOVO REVIEW, FINDS TFIAT CLAIMANT FAILED TO

OFFER ANY EVIDENCE TO SUPPORT HIS REFUSAL TO SUBMIT TO SURGERY
RELIGIOUS BELIEFS. CLAIMANT COULD HAVE SUBSTANTIATED
ONY TO THIS EFFECT BY CALLING AS A WITNESS ANOTHER
FAITH HE CHOSE NOT TO DO SO. THE BOARD FEELS THAT
FINDINGS AND CONCLUSIONS WERE PROPE R AND AFFIRMS

ORDER

R OF THE REFEREE DATED JULY 2 2 , 1 9 7 5 IS AFFIRMED.

 CBCASE.NO. 73-2975 FEBRUARY 18, 1976

LLOYD A. GAY, CLAIMANT
FRED P. EASON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

R vi w d by board m mb rs wilson and moor .
Claima t requests board review of the referee's order whicfi

ALLOWED CLAIMANT 2 4 0 DEGREES FOR 75 PER CENT UNSCHEDULED LOW BACK
PELVIS DISABILITY AND PREEXISTING NEUROLOGICAL CONDITION AND AFFIRMED
THb AWARD OF 3 7.5 DEGREES FOR 2 4 PER CENT LOSS OF THE LEFT LEG MADE
BY THE DETERM1 NAT I ON ORDER MAILED SEPTEMBER 4 , 1 9 73. CLAI M ANT CON
TENDS HE IS PERMANENTLY AND TOTALLY DISABLED.

BASED UPON HIS
HIS OWN TEST1M
MEMBER OF HIS
THE REFEREE S

THE M,

The orde
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A 4 8 YEAR OLD LOG TRUCf< DRIVER, SUFFERED A COMPLN-
SABLL INJURY ON MAY 8, 1 972 • WHILE IN THE HOSPITAL, CLAIMANT'S Fl'?AC 

TURED LEFT FEMUR WAS PINNED AND BILATERAL PELVIC FRACTURES WERE 

NOTED. CLAIMANT ALSO HAD. A MEMORY PROBLEM WHll_E HOSPITALIZED AND 

COMPLAINED OF A WORSENING OF A PREEXISTING FAMILIAL CEFIEBELLAR TREMOR 

WHICH PRIOFI TO HIS INJURY HAD NOT INTERFERED'WITH HIS ABIL.ITY TO WORK 

AS A LOC, TRUCK DR IVER 0 

IN JANUARY 197 3 DR• MATTHEWS FELT CLAIMANT SHOULD BE ABLE 

TO DO MOST TYPES OF LIGHTER WORK AND PROBABLY EVENTUALLY WOULD 

RETURN TO HEAVIER WORK. HE FELT THAT CLAIMANT NEEDED FURTHER CARE. 

FOR THE PELVIS AND HIP AF~EAS AND FOR THE NEUROLOGICAL TREMOR 0 

0H 0 CAMPAGNA WAS OF THE OPINION THAT CLAIMANT HAD A PROTRUDED 

LUMBOSACRAL DISC AND A MYELOl-;RAM REVEALED A L.UMBOSACRAL DISC SPACE, 

HOWEVER, NO SURGERY WAS PERFORMED• 

CLAIMANT WAS G.IVFN THE USUAL PHYSICAL AND PSYCHOLOGICAL TE.STS 

AT THE DJ SAB_IL ITY PREVENTION DIVISION AND WAS ALSO F XAM INE D BY M EM

BERS OF THE BACK EVALUATION CLINIC, THE LATTER RECOMMENDED CLAIM

ANT NOT RETURN TO LOGGING BUT FELT HE COULD DO LIGHTER MECHANICAL 

WORK. L.OSS OF FUNCTION DUE TO THE INJURY WAS FELT TO BE IN THE RANG~. 

OF MILDLY MODE RATE. CLAIMANT ltVAS RE -EXAMINED BY DR. CAMPAGNA 

IN JULY, 1 973 WHO FELT, AT THAT TIME, CLAIMANT WAS CAPABLE OF SUS

TAINING GAINFUL EMPLOYMENT. ON AUGUST J 1, 1973 CLAIM.ANT WAS 

EXAMINED BY DR• HOLLAND, A PSYCHIATRIST, WHO FELT CLAIMANT WAS SUF·· 

FE RING A PSYCHOLOGICAL CONSEQUENCE OF HIS IN.JURY WHICH WAS UNDOUBTEDLY 

COMPLICATING ANY ATTEMPT ON HIS PART TO MOBILIZE HIMSELF. 

QN SEPTEMBEr-.14, 1973 THE CLAIM WAS CLOSED WITH AN AWARD OF 

37• 'i DEGREES FOR 24 PER CENT LOSS OF LEFT LEG AND 160 DEGF~EES FOR 

'i O PER CENT UNSCHEDULED LOW BACK PELVIS AND AGGRAVATION OF THE PRE

EXISTING NEUROLOGICAL CONDITION. CLAIMANT WAS SEEN THEREAFTER BY 

DR• CAMPAGNA, ONCE IN NOVEMBER I 9 7 3 ANO AGAIN IN MARCH 1 9 7 4 AND 

EACH EXAM I NATION FIEVEALED NO CHANGE IN CLAIMANT'S COND ITION 0 

CLAIMANT HAS HAO A NUMBER OF COUNSELING AND GUIDANCE SESSIONS 

WITH VOCATIONAL REHABILITATION CASE WORKERS, HOWEVER, f-;11S FILE WAS 

EVENTUALLY CLOSED ON THE BASIS OF INABILITY TO PROVIDE SERVICES AND 

RETRAINING NOT BEING FEASIBLE. THE FILES INDICATE SOME LACK OF MO

TIVATION ON THE PAl'IT OF CLAIMANT, THE DEPRESSED JOB SITUATION IN THE 

AREA WHERE CLAIMANT LIVED AND DESll'IED TO REMAIN, AND CERTAIN PSY

CHOLOGICAL PROB LE MS WHICH INTERFERED W 1TH RETRAINING POSS IB ILIT I ES. 

JUST PRIOR TO CLAIM CLOSUl'IE CLAIMANT HAD WOF~KED AS A GENE.RAL 

TRUCK MECHANIC FOR WEST COAST TRUCKING COMPANY, A JOB WHICH INCLUDED 

BOTH LIGHT AND HEAVY TASKS, FOR APPROX I MATE LY FIVE MONTHS. HE QUIT, 

TELLING HIS COUNSELOR THAT IT WAS TOO DIFFICULT FOR HIM TO PERFORM 

THE WORK. CLAIMANT HAS NOT ATTEMPTED TO SEEK GAINFUL WORK SINCE 

THAT DATE .ALTHOUGH HE FEELS HE COULD DO LIGHT MECHANICAL WORK EXCEPT 

FOR HIS TRE MOR 0 

THE REFEFIEE FOUND THAT CLAIMANT HAS SEVERE DISABILITY WHICH 

HAS SERIOUSLY IMPAIRED, RUT NOT TOTALLY DESTROYED, HIS EARNING 

CAPACITY. THE REFEREE DID NOT BELIEVE, BASED UPON THE MEDICAL kl 

PORTS AND THE TESTIMONY AT THE HEARING, THAT CLAIMANT WAS PERMA

NENTLY AND TOTALLY DISABLED BUT HE FELT THAT HE HAD NOT BEEN SUF -

FICIENTLY COMPENSATED FOR HIS UNSCHEDULED DISABILITY. 

THE REFEREE FOUND SOME LACK OF MOTIVATION ON THE PART OF 

CLAIMANT su·T NOT TO THE EXTENT THAT IT WOULD PRECLU,DE AN ADDITIONAL 

AWARD. 
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Claima t, a 48 year old log truck driver, suffered a compe 
sable INJURY ON MAY 8 , 1 9 72 , WHILE IN THE HOSPITAL, CLAIMANT* S FRAC

TURED LEFT FEMUR WAS PINNED AND BILATERAL PELVIC FRACTURES WERE
NOTED. CLAIMANT ALSO HAD. A MEMORY PROBLEM WHILE HOSPITALIZED AND
COMPLAINED OF A WORSENING OF A PREEXISTING FAMILIAL CEREBELLAR TREMOR
WHICH PRIOR TO HIS INJURY HAD NOT 1 NTERFERED W I TH HIS ABILITY TO WORK
AS A LOG TRUCK DRIVER.

I JANUARY 1 9 7 3 DR. MATTHEWS FELT CLAIMANT SHOULD BE ABLE

TO DO MOST TYPES OF LIGHTER WORK AND PROBABLY EVENTUALLY WOULD
RETURN TO HEAVIER WORK. HE FELT THAT CLAIMANT NEEDED FURTHER CARE
FOR THE PELVIS AND HIP AREAS AND FOR THE NEUROLOGICAL TREMOR.

Dr. CAMPAGNA WAS OF THE OPINION THAI CLAIMANT HAD A PROTRUDED

LUMBOSACRAL DISC AND A MYELOGRAM REVEALED A LUMBOSACRAL DISC SPACE,
HOWEVER, NO SURGERY WAS PERFORMED,

Claima t was give the usual physical a d psychological tests

AT THE DISABILITY PREVENTION DIVISION AND WAS ALSO EXAMINED BY MEM
BERS OF THE BACK EVALUATION CLINIC, THE LATTER RECOMMENDED CLAIM
ANT NOT RETURN TO LOGGING BUT FELT HE COULD DO LIGHTER MECHANICAL
WORK. L.OSS OF FUNCTION DUE TO THE INJURY WAS FELT TO BE IN THE RANGE
OF MILDLY MODERATE. CLAIMANT WAS RE-EXAMINED BY DR. CAMPAGNA
IN JULY, 1 9 7 3 WHO FELT, AT THAT TIME, CLAIMANT WAS CAPABLE OF SUS
TAINING GAINFUL EMPLOYMENT. ON AUGUST 3 1 , 1 9 7 3 CLAIMANT WAS
EXAMINED BY DR. HOLLAND, A PSYCHIATRIST, WHO FELT CLAIMANT WAS SUF
FERING A PSYCHOLOGICAL CONSEQUENCE OF HIS INJURY WHICH WAS UNDOUBTEDLY
COMPLICATING ANY ATTEMPT ON HIS PART TO MOBILIZE HIMSELF.

O SEPTEMBER 4 , 1 9 7 3 THE CLAIM WAS CLOSED WITH AN AWARD OF

37.5 DEGREES FOR 24 PER CENT LOSS OF LEFT LEG AND 160 DEGREES FOR
5 0 PER CENT UNSCHEDULED LOW BACK PELVIS AND AGGRAVATION OF THE PRE
EXISTING NEUROLOGICAL CONDITION. CLAIMANT WAS SEEN THEREAFTER BY
DR. CAMPAGNA, ONCE IN NOVEMBER 1 9 7 3 AND AGAIN IN MARCH 1 9 74 AND
EACH EXAMINATION REVEALED NO CHANGE IN CLAIMANT'S CONDITION.

Claima t has had a  umber of cou seli g a d guida ce sessio s

WITH VOCATIONAL REHABILITATION CASE WORKERS, HOWEVER, HIS FILE WAS
EVENTUALLY CLOSED ON THE BASIS OF INABILITY TO PROVIDE SERVICES AND
RETRAINING NOT BEING FEASIBLE. THE FILES INDICATE SOME LACK OF MO
TIVATION ON THE PART OF CLAIMANT, THE DEPRESSED JOB SITUATION IN THE
AREA WHERE CLAIMANT LIVED AND DESIRED TO REMAIN, AND CERTAIN PSY
CHOLOGICAL PROBLEMS WHICH INTERFERED WITH RETRAINING POSSIBILITIES.

Just prior to claim closure claima t had worked as a ge e'ral
TRUCK MECHANIC FOR WEST COAST TRUCKING COMPANY, A JOB WHICH INCLUDED
BOTH LIGHT AND HEAVY TASKS, FOR APPROXIMATELY FIVE MONTHS. HE QUIT,
TELLING HIS COUNSELOR THAT IT WAS TOO DIFFICULT FOR HIM TO PERFORM
THE WORK. CLAIMANT HAS NOT ATTEMPTED TO SEEK GAINFUL WORK SINCE
THAT DATE ALTHOUGH HE FEELS HE COULD DO LIGHT MECHANICAL WORK EXCEPT
FOR HIS TREMOR,

The referee fou d that claima t has severe disability which

HAS SERIOUSLY IMPAIRED, BUT NOT TOTALLY DESTROYED, HIS EARNING
CAPACITY. THE REFEREE DID NOT BELIEVE, BASED UPON THE MEDICAL Rt
PORTS AND THE TESTIMONY AT THE HEARING, THAT CLAIMANT WAS PERMA
NENTLY AND TOTALLY DISABLED BUT HE FELT THAT HE HAD NOT BEEN SUF
FICIENTLY COMPENSATED FOR HIS UNSCHEDULED DISABILITY.

The REFEREE FOUND SOME LACK OF MOTIVATION ON THE PART OF

CLAIMANT BUT NOT TO THE EXTENT THAT IT WOULD PRECLUDE AN ADDITIONAL
AWARD.
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THE REFEREE CONCLUDED THAT, WHEN THE· PHYSICAL IMPAIRMENTS, 

I.E, 1 THE BACK AND HIP PAIN AND THE SERIOUSNESS OF HIS TREMOR, NOTED 
BY THE REFEREE AT THE HEARING, ARE COMBINED WITH THE FACTORS OF EDU
CATION, WORK EXPERIENCE, ETC. 1 CLAIMANT HAS SUFFERED A SUBSTANTIAL 
LOSS IN HIS EARNING CAPACITY. HE, THERE_FORE, INCREASED THE:: UNSCHED

ULED DISABILITY AWARD FROM 5 0 PER CENT TO 7 5 PER CENT, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE REFEREE'S 
ORDER AS ITS OWN, 

ORDER 

THE ORDEI~ OF THE REFEREE DATED AUGUST 2 7 1 197 5 IS AFFIRMED, 

WCB CASE NO. 75-305 

DIANA ZWIRNER, CLAIM.A.NT 
FRANKLIN, BENNETT, OFELT AND J0LLES 1 

CLAIMANT'S ATTYS, 

DEPT, OF JUSTICE, DEFENSE ATTY. 

R_EQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 18, 1976 

REVIEWED BY BOARD_ MEMBERS WILSON AND MOORE• 

THE CLAIMANT SEEf<S REVIEW BY THE BOARD OF THE REFEREE• S ORDER 
WHICH AFFIRMED THE. DETERMINATION ORDER MAILED DECEMBER 10 1 1974 
WHEREBY CLAIMANT WAS AWARDED 6 4 DEGREES FOR 2 O. PER CENT UNSCHED
ULED DISABILITY, 

ON APRIL 17 1 , 1973 _CLAIMANT, WHILE DRIVINC; THE TIGAR �- SCHOOL 
BLJ_S WAS HIT ON THE. BACK OF THE HEAD BY AN OBJECT, PRESUMABLY, THROWN 
BY AN OCCUPANT OF THE BUS. AS A RESULT OF THIS ACCIDENT, CLAIMANT 
SUSTAINED SOME ORGANIC BRAIN DAMAGE RESULTING IN PSYCHOMOT0R EPI
LEPSY AND• AT THE.PRESENT TIME, SHE HAS SOME INSTARIL_ITY IN HER 

LEFT LEG AND SOME LESSENING IN OFXTERITY OF HER LFFT HAND 0 THE 
FORMER AFFECTS HER GAIT, THE LATTER THE FUNCTION OF HER HAND, 

THE REFEREE FOUND THAT CLAIMANT 1 S EPILEPTIC SEIZURES ARE WELL 
CONTR0LLF..D AS LONG AS SHE .TAKES THE PRESCRIBED AMOUNT OF DILANTIN 0 

THE REFEREE FOUND THAT HER CONDITION WAS MEDICALLY STATIONARY AND 1 

THEREFORE t SHE WAS NOT ENTITLED TO ANY FURTHER TE.MPORARY TOTAL 
DISABILITY COMPENSATION, 

THE REFEF<EE FOUND CLAIMANT TO BE A BRIGHT, INTELLIGENT WOMAN 
AND A CREDIBLE WITNESS, HE ic·ouND THAT MOST OF CLAIMANT' s WORKING 
LIFE HAD BEEN ON A PART TIME UASIS BECAUSE SHE HAD ElEEN ATTENDING 
COLLEGE AND AL_S0 RAI.SING HER FAMILY AND DESlf~ED TO SPEND AS MUCH 

TIME AS SHE COULD AT HOMF WITH HEr~ THREE CHILDREN. HE FURTHER 
FOUND THAT CLAIMANT HAD NOT SOUGHT FULL TIME EMPLOYMENT NOR WAS 
SHE INTERESTED IN SEEKl~lG FULL TIME EMPLOYMENT AT THE PRESENT TIME 0 

SINCE THE INCIDENT OF A.PRIL 17, I 973 CLAIMANT HAS HAD FOUR 
EPILEPTIC SEIZURES - SHE CANNOT DRIVE A .SCHOOL Bus, WHICH SHE WAS 
DOING ON A 4 AND ONE HALF HOUR PER DAY BASIS, BUT ACCORD.ING TO DR. 
SMITH, SHE CAN DRIVE A PASSENGER CAR 0 

THE REFEREE FOUND THAT CLAIMANT HAD ALSO GIVEN PIANO LESSONS 
AND DERIVED A SMALL INCOME OVER THE YFAR,3 FF!0M SO"DOING 1 BUT THAT 
BECAUSE OF HE,R Pf'<Of3L_EMS W.ITH HE::R LEFT HANO NOW SH£ HAS DIFFICULTY 

TEACHING PIANO, 

-185 . ._ 

The referee co cluded that, whe the physical impairme ts,
I. E, , THE back a d hip pai a d the serious ess of his tremor,  oted

BY THE REFEREE AT THE HEARING, ARE COMBINED WITH THE FACTORS OF EDU
CATION, WORK EXPERIENCE, ETC, , CLAIMANT HAS SUFFERED A SUBSTANTIAL
LOSS IN HIS EARNING CAPACITY, HE, THEREFORE, INCREASED THE UNSCHED
ULED DISABILITY AWARD FROM 50 PER CENT TO 75 PER CENT,

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE REFEREE'S

ORDER AS ITS OWN,

ORDER
Th ord r of th r f r  dat d august 27, 1975 is affirm d.

WCB CASE NO. 75-305 FEBRUARY 18, 1976

DIANA ZWIRNER, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,
claima t s ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

R vi w d by board m mb rs wilson and moor .

Th claimant s  ks r vi w by th board of th r f r  
WHICH AFFIRMED THE DETERMINATION ORDER MAILED DECEMBER 10,
WHEREBY CLAIMANT WAS AWARDED 64 DEGREES FOR 2 0. PER CENT UN
ULED DISABILITY.

O APRIL 1 7, 1973 C LA I M ANT, WHILE DRIVING THE TIGARD SCHOOL

BUS WAS HIT ON THE BACK OF THE HEAD BY AN OBJECT, PRESUMABLY, THROWN
BY AN OCCUPANT OF THE BUS. AS A RESULT OF THIS ACCIDENT, CLAIMANT
SUSTAINED SOME ORGANIC BRAIN DAMAGE RESULTING IN PSYCHOMOTOR EPI
LEPSY AND, AT THE PRESENT TIME, SHE HAS SOME INSTABILITY IN HER
LEFT LEG AND SOME LESSENING IN DEXTERITY OF HER LEFT HAND. THE
FORMER AFFECTS HER GAIT, THE LATTER THE FUNCTION OF HER HAND.

The REFEREE FOUND THAT CLAIMANT1 S EPILEPTIC SEIZURES ARE WELL

CONTROLLED AS LONG AS SHE TAKES THE PRESCRIBED AMOUNT OF DILANTIN.
THE REFEREE FOUND THAT HER CONDITION WAS MEDICALLY STATIONARY AND,
THEREFORE, SHE WAS NOT ENTITLED TO ANY FURTHER TEMPORARY TOTAL

DISABILITY COMPENSATION.

The referee fou d claima t to be a bright, i tellige t woma 

AND A CREDIBLE WITNESS. HE FOUND THAT MOST OF CLAIMANT1 S WORKING

LIFE HAD BEEN ON A PART TIME BASIS BECAUSE SHE HAD BEEN ATTENDING
COLLEGE AND ALSO RAISING HER FAMILY AND DESIRED TO SPEND AS MUCH
TIME AS SHE COULD AT HOME WITH HER THREE CHILDREN, HE FURTHER
FOUND THAT CLAIMANT HAD NOT SOUGHT FULL TIME EMPLOYMENT NOR WAS
SHE INTERESTED IN SEEKING FULL TIME EMPLOYMENT AT THE PRESENT TIME.

Si ce the i cide t of april i 7 , 1973 claima t has had four

EPILEPTIC SEIZURES SHE CANNOT DRIVE A SCHOOL BUS, WHICH SHE WAS
DOING ON A 4 AND ONE HALF HOUR PER DAY BASIS, BUT ACCORDING TO DR.
SMITH, SHE CAN DRIVE A PASSENGER CAR.

GIVEN PIANO LESSONS
SO DOING, BUT THAT
SHE HAS DIFFICULTY

Th r f r  found
and d riv d a small inco
BECAUSE OF; H E,R PROBLEMS
TEACHING PIANO,

THAT CLAIMANT HAD ALSO
ME OVER THE YEARS FROM
 ITH HER LEFT HAND NO 

1 S ORDER
19 7 4
SCHED-
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REFEREE• FOUND THAT CLAIMANT WAS WELL MOTIVATED BUT HER 

PLANS FOR VOCATIONAL REHABILITATION WERE FRUSTRATED BY THE FACT 

THAT SHE 'WAS 'NOT READY TO ENTER THE ·LABOR MARKET ·oN A FULL TIME 

BASIS• HE CONCLUDED THAT CLAIMANT WOULD PROBABLY NEVER BE ABLE 

TO DRIVE A SCHOOL BUS -AGAIN AND BECAUSE OF HER PSYCHOMOTOR EPILEP
SY PROBABLY WOULD BE PRECLUDED FROM ANY WORK INVOLVING MACHINERY 
AS THAT MIGHT PRESENT A- RISK OF DANGER TO HERSEL.F OR OTHER PERSONS 

BUT SHE DID NOT HAVE A GREATER DISABILITY THAN THAT FOR WHICH SHE 

HAO BEEN AWARDED BY THE DETERMINATION ORDER OF DECEMBER 10 1 1974 • 

THE BOARD 1 ON DE NOVO REVIEW 1 FINDS THAT CLAIM~NT HAS VERY 
GOOD POTENTIAL FOR RETRAINING IN °MANY TYPES OF WORK WHICH SHE COULD 

DO PHYSICALLY. CLAIMANi HAS EXPRESSED THE DESIRE TO BE TRAINED 
AS AN X-RAY TECHNICIAN BUT SHE IS RELUCTANT TO SEEK ANY FULL.TIME 
EMPLOYMENT UNTIL HER CHILDREN ARE OLDER, THEREF.0RE 0 CLAIMANT HAS 

VOLUNTARILY RE·MOVED HERSELF FROM A SUBSTANTIAL SEGMENT OF THE 

LABOR MARKET. 

0R 0 SMITH DID ADVISE CLAIMANT _NOT TO DRIVE A SCHOOL BUS BUT 
THAT ADVICE WAS GIVEN LESS THAN FOUR MONTHS AFTER CLAIMANT. HAD 
VOLUNTARILY REDUCED HER DILANTIN INTAKE WHICH CAUSED A SEIZURE. 
SINCE THAT TIME CLAIMANT HAS RESUMED THE PROPER DOSAGE AND HAS 
HAD NO FURTHER SE IZURES 0 

THE BOARD CONCLUDES THAT CLAIMANT HAS NOT EXERCISED HER FULL 
POTENTIAL FOR RETRAINING AND HAS DELIBERATELY REFUSED TO SEEK FULL 

TIME EMPLOYMENTi THEREFORE, IT AGREES THAT CLAIMANT HAS BEEN ADE
QUATELY COMPENSATED FOR HER LOSS OF EARNING CAPACITY CAUSED BY HER 

UNSCHEDUL,ED DISABILITY, 

HOWEVER, THE MEDICAL. EVIDENCE INDICATES, IN ,ADDITION TO THE 
DISORDER OF THE BRAIN RESULTING IN THE EPILEPTIC SEIZURES, CLAIMANT 

HAS RESIDUAL DISABILITY IN HER LEFT HAND AND IN HER LEFT LEG, DR 0 

SMITH EXAMINED CLAIMANT ON A_PRIL I 5 0 1974 AND REPORTED. THAT CLAIM

ANi WAS A LITTLE SLOWER WITH ALTERNATING RHYTHMIC MOVEMENTS ON THE 

LEFT, ALSO SHE DID NOT HOP QUITE AS WELL ON THE LEFT FOOT AS ON THE 
RIGHT. A RE-EXAMINATION ON AUGUST 7 0 1 974 BY DR 0 SMITH REVEALED 

THAT CLAIMANT WAS STILL HAVING DIFFICULTY WITH THE LEFT FOOT AND 
ALSO HAVING SOME MINIMAL CLUMSINESS OF HER LEFT HAND - HER LEFT 

HAND DOES N.OT PERFORM AS WELL AS HER RIGHT HAND AND CLAIMANT'S 

DOMINANT HAND IS THE LE FT• 

THE BOARD CONCLUDES THAT 1 IN ADDITION TO THE AWARD FOR HER 
UNSCHEDULED DISABILITY, CLAIMANT SHOULD BE ENTITLED TO AWARDS OF 
5 PER CENT FOR LOSS FUNCTION OF THE LEFT LEG AND 5 PER CENT LOSS 

FUNCTION OF. THE LEFT HAND• 

ORDER 

THE ORDER OF THE REFERE.E D,i:i .. TED JUNE 2 3 1 · 197 5 -IS MODIFIED~ 

fN ADDITION TO THE AWARD OF 64 DEG.REES OF A MAXIMUM OF 32 0 

DEGREES FOR UNSCHEDULED DISABILITY, CLAIMANT IS AWARDED 7 • 5 DE

GREES -OF A MAXIMUM OF 150 DEGREES FOR SCHEDULED LEG DISABILITY 

ANO 7 • 5 DEGREES OF A MAXIMUM OF 150 DEGREES FOR SCHEDULED LEFT 
HAND DISABIL'ITY. 

CLAIMANT'S COUNSEL SHALL BE AWARDED AS A REASONAB.LE ATTOR
NEV1 S FEE FOR HI'S SERVICES IN CONNECTION ·WITH THIS BOARD REVIEW, 2 5 

PER CENT- OF THE COMPENSATION INCREASED -BY.THIS AWARD PAYABLE OUT 
OF SUCH COMP£NSATION 1 AS PAID 1 NOT TO EXCEED 2 0 3 0 0 DOLLARS• 
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The referee fou d that claima t was well motivated but her

PLANS FOR VOCATIONAL REHABILITATION WERE FRUSTRATED BY THE FACT
THAT SHE WAS NOT READY TO ENTER THE LABOR MARKET ON A FULL TIME
BASIS. HE CONCLUDED THAT CLAIMANT WOULD PROBABLY NEVER BE ABLE
TO DRIVE A SCHOOL BUS AGAIN AND BECAUSE OF HER PSYCHOMOTOR EPILEP
SY PROBABLY WOULD BE PRECLUDED FROM ANY WORK INVOLVING MACHINERY
AS THAT MIGHT PRESENT A RISK OF DANGER TO HERSELF OR OTHER PERSONS
BUT SHE DID NOT HAVE A GREATER DISABILITY THAN THAT FOR WHICH SHE
HAD BEEN AWARDED BY THE DETERMINATION ORDER OF DECEMBER 1 0 , 1 9 74 .

The BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT HAS VERY

GOOD POTENTIAL FOR RETRAINING IN MANY TYPES OF WORK WHICH SHE COULD
DO PHYSICALLY. CLAIMANT HAS EXPRESSED THE DESIRE TO BE TRAINED
AS AN X RAY TECHNICIAN BUT SHE IS RELUCTANT TO SEEK ANY FULL TIME
EMPLOYMENT UNTIL HER CHILDREN ARE OLDER, THEREFORE, CLAIMANT HAS
VOLUNTARILY REMOVED HERSELF FROM A SUBSTANTIAL SEGMENT OF THE
LABOR MARKET.

Dr. SMITH DID ADVISE CLAIMANT.NOT TO DRIVE A SCHOOL BUS BUT

THAT ADVICE WAS GIVEN LESS THAN FOUR MONTHS AFTER CLAIMANT HAD
VOLUNTARILY REDUCED HER DILANTIN INTAKE WHICH CAUSED A SEIZURE.
SINCE THAT TIME CLAIMANT HAS RESUMED THE PROPER DOSAGE AND HAS
HAD NO FURTHER SEIZURES.

The BOARD CONCLUDES THAT CLAIMANT HAS NOT EXERCISED HER FULL

POTENTIAL FOR RETRAINING AND HAS DELIBERATELY REFUSED TO SEEK FULL
TIME EMPLOYMENT* THEREFORE, IT AGREES THAT CLAIMANT HAS BEEN ADE
QUATELY COMPENSATED FOR HER LOSS OF EARNING CAPACITY CAUSED BY HER
UNSCHEDULED DISABILITY.

However, the medical evide ce i dicates, i additio to the

DISORDER OF THE BRAIN RESULTING IN THE EPILEPTIC SEIZURES, CLAIMANT
HAS RESIDUAL DISABILITY IN HER LEFT HAND AND IN HER LEFT LEG. DR.
SM ITH EXAMINED C LA I M ANT ON APRIL 1 5, 1974 AND REPORTED THAT CLAIM
ANT WAS A LITTLE SLOWER WITH ALTERNATING RHYTHMIC MOVEMENTS ON THE
LEFT, ALSO SHE DID NOT HOP QUITE AS WELL ON THE LEFT FOOT AS ON THE
RIGHT. A RE EXAMINATION ON AUGUST 7 , 1 9 7 4 BY DR, SMITH REVEALED
THAT CLAIMANT WAS STILL HAVING DIFFICULTY WITH THE LEFT FOOT AND
ALSO HAVING SOME MINIMAL CLUMSINESS OF HER LEFT HAND HER LEFT
HAND DOES NOT PERFORM AS WELL AS HER RIGHT HAND AND CLAIMANT S
DOMINANT HAND IS THE LEFT.

The board co cludes that, i additio to the award for her

UNSCHEDULED DISABILITY, CLAIMANT SHOULD BE ENTITLED TO AWARDS OF
5 PER CENT FOR LOSS FUNCTION OF THE LEFT LEG AND 5 PER CENT LOSS
FUNCTION OF THE LEFT HAND.

ORDER

The ORDER OF THE REFEREE DATED JUNE 23 ,1975 IS MODIFIED.

I ADDITION TO THE AWARD OF 64 DEGREES OF A MAXIMUM OF 32 0

DEGREES FOR UNSCHEDULED DISABILITY, CLAIMANT IS AWARDED 7.5 DE
GREES OF A MAXIMUM OF 150 DEGREES FOR SCHEDULED LEG DISABILITY
AND 7.5 DEGREES OF A MAXIMUM OF 150 DEGREES FOR SCHEDULED LEFT
HAND DISABILITY.

Claima t’s cou sel shall be awarded as a reaso able attor
 ey s FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 2 5
PER CENT OF THE COMPENSATION INCREASED BY THIS AWARD PAYABLE OUT
OF SUCH COMPENSATION* AS PAID, NOT TO EXCEED 2 , 3 0 0 DOLLARS.
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VVCB CASE- NO. 75-4361 

KATHERINE MCRAY, CLAIMANT 
C• _Se EMM~NS,. CLAIMANT'S ATTY 0 

LYLE VELURE 1 DEFENSE ATTY• 
OWN MOTION ORDER R_EMANDING FOR HEARING 

FEBRUARY 18, 1976 

_CLAIMANT- SUSTAiNED AN INDUSTRIAL INJURY ON AUGUST 2 5 1 1 9 7 5 • 
FOL.LOWING A PARTIAL. DENIAL BY INDUSTR.IAL. INDEMNITY COMPANY, CLAIM
ANT REQUESTED_ A HEARING - THE HEARING 15 SCHEDULED FOR ~ARCH 11 1 

1976. 

WHILE EMPLOYED BY THE SAME EMPLOYF.R 1 WHO:::,E WORKMEN'S 
COMPENSATION CARRIER AT THE TIME WAS HARTFORD ACCIDENT AND INDEM
N,ITY, COMPANYr,c1;::AtMA~T SUSTAINED, AN INDUSTRIAL INJURY ON OCTOBER 13 1 

., 9 6 6 • 

THE EMPLOYER, AND ITS INSURE·R INDUS'TRIAL INDEMNITY, HAVE MOVED 
THE BOARD TO EXERCISE ITS OWN MOTIO'N AUTHORITY PURSUANT TO ORS. 
656.278 1 AND JOIN HARTFORD ACCIDENT AND INDEMNITY COMPANY AS A 
NECESSARY PARTY IN THE ABOVE ENTITLED PROCEEDINGS SO THAT A DETER
MINATION CAN BE MADE ON THE ISSUE OF WHETHER C.-I_AIMANT 1 5.PRESENT 
PROBLEMS ARE RELATED TO THE AUGUST 2 5 1 1 97'5 INCIDENT OR ARE THE 
RESULT OF THE OCTOBER 13 1 1966 INJURY• 

THE MATTER IS, ,:HEREFORE, REFERRE:-D TO THE HEARiNG? DIVISION 
WITH INSTRUCTIONS TO JOIN HARTFORD ACCIDENT AND INDEMNITY COMPANY 
AS A NEC.ESSARY PARTY, TO HOLD A HEARING, AND TAKE E\(IDENCE·ON THE 
I ~~UE. OF WHETH.E.R C_LAI MANT HAS AGGRAVATED HER 196 6 INJURY.'OR SUF
FERED A NE_W INJl,JRY ON AUGUST. 25, 1975 0 

AT THE CO,NCLUS.ION OF THE HEAR ING, IF THE REFEREE F'INDS CLAIM
ANT HAS SUFFERED.AN AGGRAVATION.OF THE 1966.INJURY, HE SHALL.CAUSE 
A TRANSCRIPT OF THE PROCEEDING TO BE PREPARED AND SUBMiTTED TO THE 
BOARD '0flTH HIS RECOMMENDATIONS, HOWEVER, IF THE Hl::FE::REE FINDS 
CLAI.MANT HAS SUF,FERED,A NEW INJURY, H.E SHALL RECOMMEND THAT THE" 
MOTION BE DENIED .AND SHALL ENTER A FINAL AND APPEAL.ABLE ORDER. 

SAIF. CLAI.M NO. PC 101474 FEB-RUAR_Y ·18, 1976 

KER.RY SMITH, CL.A.IMANT 
OWN MOTION DETERMINATION 

.. CLA;MA~T-,SUSTAINED A- COMMINUTED FRACTURE OF THE RIGHT RADIUS 
. O.N NOVEMBER 1 8_ 1 1 9 b 7 • AFTER TREATMENT I INCLUDING TWO SU,RGICAL 

PROCEDURES, C:LAI-MANT RE:CEIVED AN AWARD OF 1 5 PER CE NT LOS_S OF THE 
Rl~HT lfOREARM BY~A•-Dl:.-TERMINATION ORDER DATED OCTOBER a·, 1968• 

:A· _SECO,N0. ~ETE~M INATl~N ORDER DATE-� APR IL 2 8. 197 0 GR~NTED 
CLAIMANT A SHORT PERIOD :JF TEMPORARY TOTAL DISABILITY BUT NO IN-• . 
CREASE IN PERMANENT PARTIAL DISABILITY 0 

ON .APR~L--ts;, ; 9;5 o~.,-HOLB.ERT RESUMED TREATMENT FOR CLAIM
ANT'S ~GGRAVATE0 RIGHT ARM' CONDITION•· THE CLAIM WAS VOLUNTARILY 
REOPt:::.NE.D ~y THE. STATE ACClDE·NT 'INSUR.ANCE FU~D FO~ SURGERY PER
FORMED ON MAY. 2 8 • .1975 FOR A RESECTION OF THE RADIAL, HEAD AND TRANS-· 
POSITiON.',OF .. J"!,;IE -ULNAR NERVE, RIGHT·ELBOW 0 

 CB CASE NO. 75-4361 FEBRUARY 18, 1976

KATHERINE MORAY, CLAIMANT
C. S. EMMONS. .CLA1MANT1 S ATTY.

LYLE VELURE, DEFENSE ATTY.
OWN MOTION ORDER REMANDING FOR HEARING

.ClAI M ANT SUSTAINED AN INDUSTRIAL INJURY ON AUGUST 2 5 , 1 9 7 5 ,

FOLLOWING A PARTIAL DENIAL. BY INDUSTRIAL. INDEMNITY COMPANY, CLAIM
ANT REQUESTED A HEARING THE HEARING IS SCHEDULED FOR MARCH 11 ,
1976..

While employed by the same employer, whose workme s

COMPENSATION CARRIER AT THE TIME WAS HARTFORD ACCIDENT AND INDEM
NITY; C O M PANY;T C LA I M ANT SUSTAINED AN INDUSTRIAL INJURY ON OCTOBER 13,
1 9 6 6 .

The employer, a d its i surer i dustrial i dem ity, have moved

THE BOARD TO EXERCISE ITS OWN MOTION AUTHORITY PURSUANT TO ORS.
6 5 6 . 2 7 8 , AND JOIN HARTFORD ACCIDENT AND INDEMNITY COMPANY AS A
NECESSARY PARTY IN THE ABOVE ENTITLED PROCEEDINGS SO THAT A DETER
MINATION CAN BE MADE ON THE ISSUE OF WHETHER CLAIMANT1 S.PRESENT

PROBLE MS ARE RELATED TO THE AUGUST 2 5 , 1 9 7 5 INCIDENT OR ARE THE
RESULT OF THE OCTOBER 1 3 , 1 96 6 INJURY.

The MATTER IS, THEREFORE, REFERRED TO THE HEARINGS DIVISION

WITH INSTRUCTIONS TO JOIN HARTFORD ACCIDENT AND INDEMNITY COMPANY
AS A NECESSARY PARTY, TO HOLD A HEARING, AND TAKE EVIDENCE ON THE
ISSUE OF WHETHER CLAIMANT HAS AGGRAVATED HER 1 96 6 INJURY OR SUF
FERED A NEW INJURY ON AUGUST 2 5 ,1975.

At the co clusio of the heari g, if the referee fi ds claim
a t HAS SUFFERED AN AGGRAVATION OF THE 1 9 6 6 INJURY, HE SHALL.CAUSE
A TRANSCRIPT OF THE PROCEEDING TO BE PREPARED AND SUBMITTED TO THE
BOARD WITH HIS RECOMMENDATIONS. HOWEVER, IF THE REFEREE FINDS
CLAIMANT HAS SUFFERED.A NEW INJURY, HE SHALL RECOMMEND THAT THE
MOTION BE DENIED AND SHALL ENTER A FINAL AND APPEALABLE ORDER.

SAIF CLAIM NO. PC 101474 FEBRUARY 18, 1976

KERRY SMITH, CLAIMANT
OWN MOTION DETERMINATION

...........Claima t sustai ed a. commi uted fracture of the right radius

ON NOVEMBER 1 8 , 1 9 6 7 . AFTER TREATMENT, INCLUDING TWO SURGICAL
PROCEDURES, CLAIMANT RECEIVED AN AWARD OF 15 PER CENT LOSS OF THE
RIGHT FOREARM BY A Db TE R M I NAT 1 ON ORDER DATED OCTOBER 8 , 1 9 6 8 ,

A SECO.ND DETERMINATION ORDER DATED APRIL 2 8 , 19 7 0 GRANTED

CLAIMANT A SHORT PERIOD JF TEMPORARY TOTAL DISABILITY BUT NO IN
CREASE IN PERMANENT PARTIAL DISABILITY,

O APRIL -1 5 , 1 9 7 5 DR. HOLBERT RESUMED TREATMENT FOR CLAIM

ANT S AGGRAVATED RIGHT ARM CONDITION, THE CLAIM .WAS VOLUNTARILY

REOPENED BY THE STATE ACCIDENT INSURANCE FUND FOR SURGERY PER
FORMED QN MAY. 28, 1 975 FOR A RESECTION OF THE RADIAL, HEAD AND TRANS
POS IT ION OF THE ULNAR NE RVE , RIGHT ELBOW.
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RETURNED TO WORK AUGUST 4, 197 5 WITH SOME DEGREE 

OF DISCOMFORT, HIS CONDITION WAS HEPORTED AS STATIONARY ON JANU-

Ar~Y 1 2, I 9 7 6 • THE MATTER WAS SUBMITTED TO THE EVALUATION DIVIS ION 

FOR CLOSURE AND IT IS THEIR FINDING THAT CLAIMANT IS ENTITLED TO ADDI

TIONAL TE:MPORARY TOTAL DISABILITY FROM MAY 2 7, 197 5 THROUGH AUGUST 

3, 1975 AND AN AWARD OF ::JO PER CENT FOF< LOSS OF HIS RIGHT ARM. 

ORDER 

CLAIMANT IS HEREBY GRANTED ADDITIONAL TEMPORARY TOTAL DISA

BILITY COMPENSATION FROM MAY 27, 1 975 THROUGH AUGUST 3, 1 975, AND 

45 DEGREES OF A MAXIMUM OF 1 50 DEGREES FOH LOSS OF RIGHT ARM, THIS 

AWARD IS IN LIEU OF AND NOT IN ADDITION TO THE AWARD PREVIOUSLY GRANTED, 

WCB CASE NO. 74-3342 

DELMER LUCKY, CLAIMANT 
CHARLES PAULSON, CLAIMANT 1 S ·ATTY 0 

DEPT, OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY SAIF 

FEBRUP,RY 18, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 

THE REFEREE 1 S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND 

TOTALLY DISABLED AS DEFINED BY ORS 656 0 206 0 

CLAIMANT IS A 57 YEAR OLD FLAGMAN WHO HAS WORKED FOR THE 

MULTNOMAH COUNTY ROAD DEPARTMENT FOR THE PAST Z Z YEARS IN VARIOUS 

JOBS SUCH AS SANDING PAVEMENT, OILING PAVEMENT, CUTTING BRUSH, 

FLAGGING ANO OPERATING A 9 5 POUND JACKHAMMER, HE ALSO WORKED FOR 

. OTHER EMPLOYERS AS A CARPENTER'S HELPER, WASHED BUSES, DRIVEN 

A TRUCK AND WAS A SHIPFITTER' S HELPER FOR ABOUT THREE MONTHS, 

AL THOUGH CLAIMANT HAS AN EIGHTH GRADE EDUCATION, THE EVIDENCE INDI

CATES HE DID NOT ATTENI;:> SCHOOL VERY REGULARLY AND HE IS ILLITERATE• 

ON OCTOBER 31, 1973, WHILE FLAGGING, CLAIMANT RECEIVED A 

NECK INJURY, DR, EHRENSPERGER, A CHIROPRACTIC PHYSICIAN WHO WAS 

CLAIMANT'S FAMILY PHYSICIAN, DIAGNOSED A CERVICAL MUSCULAR STRAIN, 

CLAIMANT WAS LATER EXAMINED BY DR 0 CRUICKSHANK WHO FOUND ACUTE 

CERVICAL SPRAIN AMONG OTHER THINGS AND FITTED CLAIMANT WITH A 

CERVICAL COLLAR IN FEBRUARY 1974 0 CLAIMANT HAS NEVER RETURNED TO 

WORK, 

fN APRIL 1 974 DR 0 MASON, AFTER EXAMINING CLAIMANT FOUND CER

VICAL SPINE STF~AIN, DEGREE QUESTIONABLE, WITH GROSS EMOTIONAL OVER

L"-Y AND EXTREME VOLUNTARY RESTRICTION TO RANGES OF MOTION CONCERN

ING CLAIMANT'S NECK, CLAIMANT CONTINUED TO WEAR HIS CERVICAL COLLAR 

ALTHOUGH BOTH DR, SHLIM AND DR, CRUICKSHANK WERE OF THE OPINION THAT 

HE HAD BECOME OVERLY FIXED WITH THE CERVICAL COLLAR AND DR. SHLIM 

ASf<ED HIM TO REMOVE IT AND TRY TO GET ALONG WITHOUT IT, APPARENTLY 

CLAIMANT. DID NOT DO S0 0 

fl, PSYCHOLOGICAL EVALUATION OF CLAIMANT REVEALED HIS INTEL

LECTUAL RESOURCES PLACED HIM IN THE LOWEST 5 PER c·ENT OF THE GENERAL 

POPULATION·, HE WAS ILLITERATE WITH SEVERE EDUCATIONAL DEFICIENCY~ 

THE LIMITED INTELLECTUAL RESOURCES ·ARE NOT ATTRIBUTABLE TO THE 

INDUSTRIAL INJURY BUT !HE PSYCHOPATHOLOGY IS AND THE PROGNOSIS FOR 

RESTORATION AND REHABILITATION OF CLAIMANT WAS EXTREMELY POOR, 
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Cl_AI MANT RETURNED TO WORK AUGUST 4, 1975 WITH SOME DEGREE

OF DISCOMFORT, HIS CONDITION WAS REPORTED AS STATIONARY ON JANU
ARY 1 2 , 1 9 76 . THE MATTER WAS SUBMITTED TO THE EVALUATION DIVISION
FOR CLOSURE AND IT IS THEIR FINDING THAT CLAIMANT IS ENTITLED TO ADDI
TIONAL TEMPORARY TOTAL DISABILITY FROM M AY 2 7 , 1 9 7 5 THROUGH AUGUST
3 , 1 9 7 5 AND AN AWARD OF 3 0 PER CENT FOR LOSS OF HIS RIGHT ARM.

ORDER
Claima t is hereby gra ted additio al temporary total disa

bility COMPENSATION FROM MAY 2 7 , 1 9 7 5 THROUGH AUGUST 3 , 1 9 7 5 , AND
45 DEGREES OF A MAXIMUM OF 1 50 DEGREES FOR LOSS OF RIGHT ARM, THIS
AWARD IS IN LIEU OF AND NOT IN ADDITION TO THE AWARD PREVIOUSLY GRANTED,

WCB CASE NO. 74-3342 FEBRUARY 18, 1976

DELMER LUCKY, CLAIMANT
CHARLES PAULSON, C LAI M ANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

Th stat accid nt insuranc fund r qu sts board r vi w of
THE r f r  s ORDER  HICH FOUND CLAIMANT TO BE PERMANENTLY AND
TOTALLY DISABLED AS DEFINED BY ORS 6 5 6,2 06 .

Claima t is a 57 year old flagma who has worked for the

MULTNOMAH COUNTY ROAD DEPARTMENT FOR THE PAST 2 2 YEARS IN VARIOUS
JOBS SUCH AS SANDING PAVEMENT, OILING PAVEMENT, CUTTING BRUSH,
FLAGGING AND OPERATING A 95 POUND JACKHAMMER. HE ALSO WORKED FOR
OTHER EMPLOYERS AS A CARPENTER S HELPER, WASHED BUSES, DRIVEN
A TRUCK AND WAS A SHIPFITTER'S HELPER FOR ABOUT THREE MONTHS.
ALTHOUGH CLAIMANT HAS AN EIGHTH GRADE EDUCATION, THE EVIDENCE INDI
CATES HE DID NOT ATTEND SCHOOL VERY REGULARLY AND HE IS ILLITERATE.

O OCTOBER 31,1973, WHILE FLAGGING, CLAI MANT RECEIVED A

NECK INJURY. DR. E H R E N S PE R GE R , A CHIROPRACTIC PHYSICIAN WHO WAS
CLAIMANT'S FAMILY PHYSICIAN, DIAGNOSED A CERVICAL MUSCULAR STRAIN.
CLAIMANT WAS LATER EXAMINED BY DR. CRUICKSHANK WHO FOUND ACUTE
CERVICAL SPRAIN AMONG OTHER THINGS AND FITTED CLAIMANT WITH A
CERVICAL COLLAR IN FEBRUARY 1974, CLAIMANT HAS NEVER RETURNED TO
WORK.

I APRIL 1 9 7 4 DR. MASON, AFTER EXAMINING CLAIMANT FOUND CER

VICAL SPINE STRAIN, DEGREE QUESTIONABLE, WITH GROSS EMOTIONAL OVER
LAY AND EXTREME VOLUNTARY RESTRICTION TO RANGES OF MOTION CONCERN
ING CLAIMANT S NECK, CLAIMANT CONTINUED TO WEAR HIS CERVICAL COLLAR
ALTHOUGH BOTH DR. SHLIM AND DR, CRUICKSHANK WERE OF THE OPINION THAT
HE HAD BECOME OVERLY FIXED WITH THE CERVICAL COLLAR AND DR. SHLIM
ASKED HIM TO REMOVE IT AND TRY TO GET ALONG WITHOUT IT. APPARENTLY
CLAIMANT DID NOT DO SO.

A PSYCHOLOGICAL EVALUATION OF CLAIMANT REVEALED HIS INTEL

LECTUAL RESOURCES PLACED HIM IN THE LOWEST 5 PER CENT OF THE GENERAL
POPULATION', HE WAS ILLITERATE WITH SEVERE EDUCATIONAL DEFICIENCY;
THE LIMITED INTELLECTUAL RESOURCES ARE NOT ATTRIBUTABLE TO THE
INDUSTRIAL INJURY BUT THE PSYCHOPATHOLOGY IS AND THE PROGNOSIS FOR
RESTORATION AND REHABILITATION OF CLAIMANT WAS EXTREMELY POOR.
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T.-:tE REFERE,E FOUND !HAT ALTHOUGH THE CONSENSUS OF MEDICAL 

OPINION, BASED-UPON OBJECTIVE FINDINGS, IS THAT CLAIMANT HAS SUFFERED 

A MINIMAL CERVICAL INJURY WHICH WOULD NOT PREVENT HIM FROM RETURN

ING TO WORK, CLAIMANT'S EMOTIONAL PROBLEMS DO PREVENT HIM FROM RE

TURNING TO THE LABOR MARKET AND SUCH EMOTIONAL PROBLEMS STEM FROM 
THE INDUSTRIAL. iNJURY. 

ft.T THE PRESENT TIME CLAIMANT HAS MADE NO EFFORT TO ·FIND WORK 

AND THE REFEREE CONCLUDED THAT IT WAS PROBABLY NOT REASONABLE TO 

EXPECT HIM TO LOOK FOR WORK WHICH HE COULD NOT PERFORM. CLAIMANT 

IS RECEIVING TOTAL ·DISABILITY COMPENSATION FROM SOCIAL SECURITY AND 

MULTNOMAH COUNTY AMOUNTING TO 522 DOLLARS PER MONTH. AT THE TIME 

OF. H.IS INJURY HE WAS EARNING AP.PROXl·MATELY 734 DOLLARS PER MONTH. 

THE FUND CONTENDS THAT PAYMENT OF ANY WORKMEN'S COMPENSATION BENE

FITS WILL MOTIVATE CLAIMANT TO SEEK RETIREMENT RATHER THAN TO SEEK 

WORK• f. 

THE •REFEREE 0 ·coNCLUDED THAT THE PREPONDERANCE OF THE EVIDENCE 

WAS THAT CLAIMANT IS PERMAl:,JENTLY AND TOTALLY DISABLED AT THE PRE

SENT TIME. 

THE B0ARD 1 ·ON DE NOVO REVIEW, FINDS_. THAT CLAIMANT IS NOT PER

MANENTLY 'AND TOTALLY DISABLED BUT THAT HE HAS 1 AS A RESULT OF A 

MIN.IMAL PHYSICAL INJURY COUPLED WITH EXTREME EMOTIONAL OVERLAY 

-WHICH IS ATTRIBUTABLE TO THE INDUSTRIAL INJURY, SUFFERED A SUBSTAN

TIAL ,l!..'.OSS OF E.ARNING CAPACITY. 

THE BOARD FiNDS THAT CLAIMANT' s EMOTIONAL PROBLEMS MAY H,AVE 

MADE IT DIFFICULT FOR THE EMPL,.OYER TO PUT HIM BACK TO WORK 1 HOWEVER, 

IT ALSO FINDS THAT THE EMPLOYER DID NOT MAKE ANY SERIOUS ATTEMPT 

TO ASSIST CLAIMANT IN RETURNING TO HIS FORMER WORK, TAKING INTO CON

SIDERATION HIS EMOTIONAL STATE. 

THE BOARD CONCLUDES THAT AN AWARD OF 7 0 PER CENT OF THE MAXI

MUM'·ADEQUATEl...:.Y COMPENSATES CLA,IMANT FOR HIS LOSS OF WAGE EARNING 

CAPACITY, THE SOLE CRITERION FOR DETERMINING UNSCHEDULED DISABILITY. 

THE BOARD FURTHER DIRECTS THAT ALL THE RESOURCES OF THE DISABILITY 

PREVENTION DIVISION OF THE WORKMEN'S COMPENSATION BOARD AS WELL AS 

THOSE·OF THE DIVISION OF VOCATIONAL REHABILITATION BE MADE AVAILABLE 

TO CLAIMANT SO THAT, 'HOPEFULLY, _CLAIMANT MAY BE ABLE TO RETURN TO 

WORK. 

ORDER 

THE'ORDER OF THE.REFEREE DATED JULY 22, 1975, IS MODIFIED. 

CLAIMANT'IS'.AWARDED 224 DEGREES OF A MAXIMUM OF 320 DEGREES FOR 

HIS UNSCHEDULED NECK AND EMOTIOr-.AL DISABILITY. THIS IS IN LIEU OF 

THE AWARD OF PERMANENT TOT.AL DISABILITY MADE.BY THE REFEREE IN 

Hf.S ORDER. 

FIRMED. 

.\ 

IN ALL OTHER RES.PECTS. THE ORDER OF THE REFEREE IS AF-

-1 89 -

Th r f r  found that although th cons nsus of m dical
OPINION, BASED UPON OBJECTIVE FINDINGS, IS THAT CLAIMANT HAS SUFFERED

A MINIMAL CERVICAL INJURY WHICH WOULD NOT PREVENT HIM FROM RETURN
ING TO WORK, CLAIMANT'S EMOTIONAL PROBLEMS DO PREVENT HIM FROM RE

TURNING TO THE LABOR MARKET AND SUCH EMOTIONAL PROBLEMS STEM FROM
THE INDUSTRIAL INJURY.

At the prese t time claima t has made  o effort to fi d work

AND THE REFEREE CONCLUDED THAT IT WAS PROBABLY NOT REASONABLE TO
EXPECT HIM TO LOOK FOR WORK WHICH HE COULD NOT PERFORM. CLAIMANT
IS RECEIVING TOTAL DISABILITY COMPENSATION FROM SOCIAL SECURITY AND
MULTNOMAH COUNTY AMOUNTING TO 5 2 2 DOLLARS PER MONTH. AT THE TIME
OF. HIS INJURY HE WAS EARNING APPROXIMATELY 7 3 4 DOLLARS PER MONTH.
THE FUND CONTENDS THAT PAYMENT OF ANY WORKMEN'S COMPENSATION BENE

FITS WILL MOTIVATE CLAIMANT TO SEEK RETIREMENT RATHER THAN TO SEEK
WORK.

The -RE FEREE CONCLUDED THAT THE PREPONDERANCE OF THE EVIDENCE

WAS THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED AT THE PRE
SENT TIME.

The BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT IS NOT PER

MANENTLY AND TOTALLY DISABLED BUT THAT HE HAS, AS A RESULT OF A
MINIMAL PHYSICAL INJURY COUPLED WITH EXTREME EMOTIONAL OVERLAY
WHICH IS ATTRIBUTABLE TO THE INDUSTRIAL INJURY, SUFFERED A SUBSTAN
TIAL LOSS OF EARNING CAPACITY.

ThE BOARD FINDS THAT CLAIMANT'S EMOTIONAL PROBLEMS MAY HAVE

MADE IT DIFFICULT FOR THE EMPLOYER TO PUT HIM BACK TO WORK, HOWEVER,
IT ALSO FINDS THAT THE EMPLOYER DID NOT MAKE ANY SERIOUS ATTEMPT
TO ASSIST CLAIMANT IN RETURNING TO HIS FORMER WORK, TAKING INTO CON
SIDERATION HIS EMOTIONAL STATE.

The BOARD CONCLUDES THAT AN AWARD OF 70 PER CENT OF THE MAXI

MUM ADEQUATEllY COMPENSATES CLAIMANT FOR HIS LOSS OF WAGE EARNING
CAPACITY, THE SOLE CRITERION FOR DETERMINING UNSCHEDULED DISABILITY.
THE BOARD FURTHER DIRECTS THAT ALL THE RESOURCES OF THE DISABILITY
PREVENTION DIVISION OF THE WORKMEN'S COMPENSATION BOARD AS WELL AS

THOSE-OF THE DIVISION OF VOCATIONAL REHABILITATION BE MADE AVAILABLE
TO CLAIMANT SO THAT, HOPEFULLY, CLAIMANT MAY BE ABLE TO RETURN TO
WORK.

ORDER
The ORDER OF THE RE FEREE DATED JULY 22, 1975, IS MODIFIED.

CLAI MANT' IS- AWARDED 2 2 4 DEGREES OF A MAXIMUM OF 3 2 0 DEGREES FOR
HIS UNSCHEDULED NECK AND EMOTIONAL DISABILITY. THIS IS IN LIEU OF
THE AWARD OF PERMANENT TOTAL DISABILITY MADE BY THE REFEREE IN
HIS ORDER. IN ALL OTHER RESPECTS.THE ORDER OF THE REFEREE IS AF
FIRMED.
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Cft,SE NO. 75-1862 .FEBRUARY 18, 1976 

IRENE A. WHITE, CLAIMANT 
MERTEN AND SALTVEIT, CLAIMANT'S ATTYS 0 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON ANO SCHWABE, 
DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY EMPLOYER 

REVIEWED BY. BOARD MEMBERS WILSON ANO. MOORE, . . . ~ 

THE EMPLOYER SEEl<S REVIEW BY THE BOARD OF THE REFEREE' s 
ORDER WHICH GRANTED CLAIMANT 128 DEGREES FOR 40 PER.CENT UNSCHED
ULED DISABILITY. 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JANUARY I 5 1 1 974 
WHEN SHE TWISTED AND STRAINED HER BACK AND RIGHT SHOULDER 0 THE 
TREATMENT CLAIMANT HAS RECEIVED SINCE THE INJURY HAS BEEN PRIMARILY 
CH IROPRACTIC 0 THE DI SABI LlTY PREVENTION DI VISION DIAGNOSED A DORSAL 
STR.AIN WITH AGGRAVATION OF DEGENERATIVE DISEASE AT TE:i -7 AND SCOL.10-
sis. THE MEDICAL CONSENSUS IS THAT CLAIMANT SHOULD BE ABLE TO RE
TURN TO HER FORMER TYPE OF EM.PLOYMENT IF SHE IS NOT. REQUIRED TO 
BEND 1 TWIST OR LIFT OVER IO POUNDS, 

ACTING UPON MEDIC.AL ADVICE CLAIMANT ATTEMPTED TO RETURN' TO 
PART TIME WORK AT LIGHT DUTY BUT WAS FORCED TO QUIT WORKING ALTO
GETHER ON DECEMBER 2 t 1974 .BECAUSE WORK ·ACTIVITIES CAUSED HE~ FA
TIGUE AND AGGRAVATED HER SYMPTOMS, CLAIMANT'S CLAIM WAS CLOSED 
BY A DETERMINATION ~ROER MAILED MAY 2, 1975 WHICH AWAR.DED CLAIM
ANT 4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED DISABILITY TO HER RIGHT 

• l , • . • 

SHOULDER, NECK AND BACK 0 

CLAIMANT HAS A HIGH SCHOOL EDUCATION AND HAS DONE SOME FAC
TORY WORK 1 CLERKED IN A STORE 1 SOLD INSURANCE ANO FOR APPROXIMATELY 
7 YEARS PRIOR TO HER ACCIDENT WAS EMPLOYED AS A DRAPERY SPE~IALIST 
FOR THE E MPL,.OYER 0 

THE REFEREE FOUND THAT CLAIMANT'S PROBLEMS WERE AGGRAVATED 
BY HER WORK ACTIVITIES PRIMARILY BECAUSE SHE WAS THE TYPE OF PERSON 
WHO COULD NOT HOLD BACK IN_ DOING HER JOB - IF SOMETHING NEEDED TO BE 
DONE SHE DID IT HERSELF RATHER THAN SEEKING ASSISTANCE FROM OTHER 
EMPLOYESe THE REFEREE ALSO .FOUND THERE HAO BEEN SERIOUS ATTEM_PTS 
BY BOTH THE EMPLOYER ANO THE CLAl·MAN.T TO RESTORE CLAIMANT TO RER 
FORMER POSITION AS A VALUABLE EMPLOVE BUT SUCH ATTEMPTS 1 AS OF THE 
DATE; OF HEARING, HAD MET WITH LITTLE ·suCCESS 'PRIMARILY BECAUSE OF 
CLAIMANT' s· FAILURE TO WORK WITHIN HE;,R PHYSICAL LIMITATIONS• . 

CLAIMANT' s TEM.PORARY TOTAL DISABILITY COMPENSATION WAS 
TERMINATED AS OF MARCH 12 1 1975 t THE DATE OR• THURLOW FOUND CLAIM
ANT TO BE MEDICALLY STATIONARY• THE REFEREE FOUND NO MEDICAL EVI
DENCE TO THE CONTRARY AL THOUGH CLAIMANT -HAS CONTI NUEO TO RECEIVE 
PALLIATIVE TREATMENT FROM DR• SWOBODA 1 0 0 C 0 

THE REFEREE CONCLUDED THAT CLAIMANT'S FAILURE TO RE.JOIN THE 
LABOR MARKET WAS DUE IN PART TO HER RELUCTANCE TO ACCEPT RECOM
MENDED PSYCHOLOGICAL. COUNS_ELING AND, TH.ERE FORE, SHE IS NOT ENTI
TLED TO ANY MORE TEMPORARY TOTAL DISABILITY COMPENSAT-ION BUT 1 CON
SIDERING HER AGE 0 PHYSICAL IMPAIRMENT, LIMITED VOCiA.TIONAL POTENTIAL 
AND EMOTIONAL PROFILE, HE CONCLUDED SHE WAS ENTITLED TO AN AWARD 
OF 4 0 PER CENT OF THE ,_MAXIMUM ALLOWABLE' BY STATUTE• HE BELIEVED 
THIS WOULD AID CLAIMANT IN READJUSTING HERSEI-F SO THAT SHE MIGHT 
BE ABLE TO SUCCESSFULLY REENTER THE LABOR MARKET. 
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WCB CASE NO. 75-1862 FEBRUARY 18, 1976

IRENE A. WHITE, CLAIMANT
MERTEN AND SALTVEIT, CLAIMANT1 S ATTVS.

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore,

The employer seeks review by the board of the referee's
ORDER  HICH GRANTED CLAIMANT 128 DEGREES FOR 40 PER CENT UNSCHED
ULED DISABILITY.

Claima t suffered a compe sable i jury o Ja uary is, 1974
 HEN SHE T ISTED AND STRAINED HER BACK AND RIGHT SHOULDER. THE
TREATMENT CLAIMANT HAS RECEIVED SINCE THE INJURY HAS BEEN PRIMARILY
CHIROPRACTIC. THE DISABILITY PREVENTION DIVISION DIAGNOSED A DORSAL
STRAIN  ITH AGGRAVATION OF DEGENERATIVE DISEASE AT T6 7 AND SCOLIO
SIS, THE MEDICAL CONSENSUS IS THAT CLAIMANT SHOULD BE ABLE TO RE
TURN TO HER FORMER TYPE OF EMPLOYMENT IF SHE IS NOT REQUIRED TO
BEND, T IST OR LIFT OVER 1 0 POUNDS,

Acti g upo medical advice claima t attempted to retur 'to
PART TIME  ORK AT LIGHT DUTY BUT  AS FORCED TO QUIT  ORKING ALTO
GETHER ON DECEMBER 2 , 1 9 7 4 BECAUSE  ORK ACTIVITIES CAUSED HER FA
TIGUE AND AGGRAVATED HER SYMPTOMS. CLAIMANT S CLAIM  AS CLOSED
BY A DETERMINATION ORDER MAILED MAY 2 , 1 975  H ICH A ARDED CLAIM
ANT 48 DEGREES FOR 1 5 PER CENT UNSCHEDULED DISABILITY TO HER RIGHT
SHOULDER, NECK AND BACK.

Claima t has a high school educatio a d has do e some fac

tory  ORK, CLERKED IN A STORE, SOLD INSURANCE AND FOR APPROXIMATELY
7 YEARS PRIOR TO HER ACCIDENT  AS EMPLOYED AS A DRAPERY SPECIALIST
FOR THE EMPLOYER.

The referee fou d that claima t's problems were aggravated

BY HER  ORK ACTIVITIES PRIMARILY BECAUSE SHE  AS THE TYPE OF PERSON
 HO COULD NOT HOLD BACK IN DOING HER JOB IF SOMETHING NEEDED TO BE
DONE SHE DID IT HERSELF RATHER THAN SEEKING ASSISTANCE FROM OTHER
EMPLOYES. THE REFEREE ALSO FOUND THERE HAD BEEN SERIOUS ATTEMPTS
BY BOTH THE EMPLOYER AND THE CLAIMANT TO RESTORE CLAIMANT TO HER
FORMER POSITION AS A VALUABLE EMPLOYE BUT SUCH ATTEMPTS, AS OF THE
DATE OF HEARING, HAD MET  ITH LITTLE SUCCESS PRIMARILY BECAUSE OF
CLAIMANT'S FAILURE TO  ORK  ITHIN HER PHYSICAL LIMITATIONS.

Claima t's temporary total disability compe satio was

TER M I NATED AS OF MARCH 12, 1 9 7 5 , THE DATE DR. THURLO FOUND CLAIM
ANT TO BE MEDICALLY STATIONARY. THE REFEREE FOUND NO MEDICAL EVI
DENCE TO THE CONTRARY ALTHOUGH CLAIMANT HAS CONTINUED TO RECEIVE
PALLIATIVE TREATMENT FROM DR. S OBODA, D,C.

The REFEREE CONCLUDED THAT CLAIMANT1 S FAILURE TO REJOIN THE
LABOR MARKET  AS DUE IN PART TO HER RELUCTANCE TO ACCEPT RECOM
MENDED PSYCHOLOGICAL COUNSELING AND, THEREFORE, SHE IS NOT ENTI
TLED TO ANY MORE TEMPORARY TOTAL DISABILITY COMPENSATION BUT, CON
SIDERING HER AGE, PHYSICAL IMPAIRMENT, LIMITED VOCATIONAL POTENTIAL
AND EMOTIONAL PROFILE, HE CONCLUDED SHE  AS ENTITLED TO AN A ARD
OF 4 0 PER CENT OF THE MAXIMUM ALLO ABLE BY STATUTE. HE BELIEVED
THIS  OULD AID CLAIMANT IN READJUSTING HERSELF SO THAT SHE MIGHT
BE ABLE TO SUCCESSFULLY REENTER THE LABOR MARKET.
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THE B~ARD, ON. DE .NOVO REVIEW 0 FINDS THAT THE EMPLOYER. HAS 

A JOB AVAILABLE WHICH CLAIMANT COULD DO WITH HE:::R PRESENT PHYSICAL 

LIMITATIONS - ALSO, DR. THURLOW DOES NOT FEEL THAT A JOB CHANGE IS 

INDICATED 0 

BOTH PARTIES HAD REQUESTED REVIEW OF THE REFEREE'S ORDER ON 

THE SOLE ISSUE OF THE EX.TENT OF PERMANENT DISABILITY 0 THE EMPLOYER 

FELT THE AWARD WAS TOO GREAT, THE Ci_AIMANT FELT IT WAS NOT SUFFI

CIENT0 THE BOA.RD CONCLUDES, BASED PRIMARILY ON CLAIMANT'S ATTITUDE 

AND LACK OF COOPERATION WI TH PERSONS WHO ARE IN A POSITION TO ASSIST 

CLAIMANT IN REALIZING SOME REALISTIC VOCATIONAL POSSIBILITIES, THAT 

THE AWARD GRANTED BY THE REFEREE ADEQUATELY COMPENSATES CI_AIMANT 

FOR HER LOSS OF WAGE EARNING CAPACITY. 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 28, 1975 IS AFFIRMED. 

SAIF CLAIM NO. A 109886 

EDDIE H. HOLSTE, CLAIMANT 
GOOD I NG AND SU SAK, CL.Al MANT' S ATTYS 0 

OWN MOTION 

FEBRUARY 20, 1976 

CLAi MANT HAS PETITIONED THE WOR fS::ME N' 5 COM PEN SAT ION BOARD 

FOR CONSID.ERATION OF HIS CLAIM PURSUANT TO THE OWN MOTION JURIS

DICTION GRANTED THE BOARD UNDER ORS 6 5 G • 2 7 8, CONTENDING THAT HIS 

PRESENT _WORSENED PHYSICAL CONDITION IS THE RESULT OF AN INDUSTRIAL 

INJURY !:!USTAINED IN 1.948 0 

THE ,STATE ACCIDENT INSURANCE FUND HAS DENIED ANY RESPONSI

BII_JTY FOR CLAIMANT'S WORSENED CONDITION AND SUPPORTS ITS POSITION 

BY SU_BMITTING A MEDICAL·REPORT OF EXAMINATION OF CLAIMANT BY DR 0 

EDWIN G 0 ROBINSON, ORTHOPEDIC SURGEON, ON JANUARY 1 9, 1976 • OR 0 
ROBINSON; INDICATES CLAIMANT'S SYMPTOMS ARE RELATED TO OSTEOARTH

RITIC .CHANGES AND DEGENERATIVE DISC CHANGES, DUE TO THE NORMAL 

AGING. PROCESS 0 DR 0 ROBINSON CONCLUDED THEY ARE NOT RELATED TO 
CL.Al MANT' S OR I GI I-JAL INJURY IN ITS PROGRE SSION 0 

THERE FORE, THE HE QUE ST• TO REOPEN CLAIMANT'S CL.Al M UNDER 

ORS 65.6 0 278 ·IS HEREBY DISMISSED 0 

IT' IS. so ORDERED. 

WCB CASE NO. 75-1406 

SHARON HALSTEAD, CLAIMANT 
DYE ANO OLSON, CLAIMANT 1 .S ATTYS 0 

DEPT •. OF JUSTICE., DEFENSE ATTY. 

REQUES,:: FOR REVIEW BY-.-SAIF. 

FEBRUARY 20, 1976 

REVIEWED. BY ~OARD MEMBERS W IL.SON AND. MOORE 0 

. . 

- .,THi STA.TE- ACCIDENT INSURANCE FU~O REQUESTS BOARD REVIEW OF 

THE REFEREE'S ORDER WHICH REOPENED CLAIMANT'S CLAIM, REMANDED 

IT TO THE FUND FOR PAYMENT. OF TEMPORARY TOTAL. DISAB IL.ITV COMPEN

SATION AND MEDICAL SERVICES FROM AND AFTER APRIL 1, 1 975 ANO UNTIL 

-1.91 -

The board,, o .de  ovo review, fi ds that the employer' has
A JOB AVAILABLE  HICH CLAIMANT COULD DO  ITH HER PRESENT PHYSICAL
LIMITATIONS ALSO, DR, THURLO DOES NOT FEEL THAT A JOB CHANGE IS
INDICATED,

BotH PARTIES HAD REQUESTED REVIE OF THE REFEREE S ORDER ON

THE SOLE ISSUE OF THE EXTENT OF PERMANENT DISABILITY, THE EMPLOYER
FELT THE A ARD  AS TOO GREAT, THE CLAIMANT FELT IT  AS NOT SUFFI
CIENT, THE BOARD CONCLUDES, BASED PRIMARILY ON CLAIMANT S ATTITUDE

ANDLACK OF COOPE RAT I ON  l TH PE R SONS  HO ARE IN A POSITION TO ASSIST
CLAIMANT IN REALIZING SOME REALISTIC VOCATIONAL POSSIBILITIES, THAT
THE A ARD GRANTED BY THE REFEREE ADEQUATELY COMPENSATES CLAIMANT
FOR HER LOSS OF  AGE. EARNING CAPACITY,

ORDER
Th ORDER OF THE REFEREE DATED AUGUST 2 8 , 1 9 7 5 IS AFFIRMED.

. SAIF CLAIM NO, A 109886 FEBRUARY 20, 1976
• A

EDDIE H. HOLSTE, CLAIMANT
GOODING AND SUSAK, CLAIMANT S ATTYS.

O N MOTION

Claima t has petitio ed the workme ’s compe satio board

FOR CONSIDERATION OF HIS CLAIM PURSUANT TO THE O N MOTION JURIS
DICTION GRANTED THE BOARD UNDER ORS 656,278, CONTENDING THAT HIS
PRESENT  ORSENED PHYSICAL CONDITION IS THE RESULT OF AN INDUSTRIAL
INJURY SUSTAINED IN-1 94 8 ,

The STATE ACCIDENT INSURANCE FUND HAS DENIED ANY RESPONSI

BILITY FOR CLAIMANT S  ORSENED CONDITION AND SUPPORTS ITS POSITION

BY SUBMITTING A MEDICAL-REPORT OF EXAMINATION OF CLAIMANT BY DR.
ED IN G. ROBINSON, ORTHOPEDIC SURGEON, ON JANUARY 1 9 , 1 97 6 . DR.
ROBINSON; INDICATES CLAIMANT S SYMPTOMS ARE RELATED TO OSTEOARTH-

RITIC .CHANGES AND DEGENERATIVE DISC CHANGES, DUE TO THE NORMAL
AGING. PROCESS. DR. ROBINSON CONCLUDED THEY ARE NOT RELATED TO
CLAIMANT S ORIGINAL INJURY IN ITS PROGRESSION.

Therefore, the request to reope claima t’s claim u der

ORS 6 5.6 , 2 7,8. -IS HEREBY DISMISSED.

It IS. SO ORDERED.

WCB CASE NO. 75-1406 FEBRUARY 20, 1976

SHARON HALSTEAD, CLAIMANT
DYE AND OLSON, CLAIMANT S ATTYS.
DEPT, OF JUSTICE., DEFENSE ATTY.
REQUEST FOR REVIE BY. SAIF.

Reviewed by board members w ilso a d moore.

-The state accide t i sura ce fu d requests board review of
THE referee s ORDER  HICH REOPENED CLAIMANT S CLAIM, REMANDED

IT TO THE FUND FOR PAYMENT OF TEMPORARY TOTAL DISABILITY COMPEN
SATION AND MEDICAL SERVICES FROM AND AFTER APRIL 1 , 1 9 7 5 AND UNTIL

-19 1
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CLAIM WAS CLOSED PURSUANT TO ORS 6 5 6 • 2 6 8 AND ORDERED THE. FUND 
TO PAY CLAIMANT'S ATTORNEY A FEE OF 6 0 0 DOLLARS. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON NOVEMBER 2 1, 1974• 
APPROXIMATELY A WEEK LATER SHE CONSULTED DR. MCCALLUM, COMPLAIN-
ING OF PAIN IN THE .LUMBOSACRAL REGION AND _IN THE LOWER QUANDRANT ON 
EITHER SIDE OF THE ABDOMEN• DR 0 MCCALLUM DIAGNOSED A MINOR LUMBO
SACRAL STRAIN, OBESITY AND MUSCULOSKELETAL NEUROSIS - HE RECOMMENDED 
CLAIMANT LOSE WEIGHT AND STAY OFF WORK ONE WEEK, LATER HE REFERRED 
CLAIMANT TO DR. STANFORD, AN ORTHOPEDIST, STATING HE WAS UNABLE TO 
FIND ANYTHING OBJECTIVE TO SUPPORT AN ORGANIC COMPLAINT ALTHOUGH 
CLAIMANT CONTINUED TO COMPLAIN OF DISABILITY.· 

AFTER EXAMINING CLAIMANT, DR 0 STANFORD DIAGNOSED A BACK STRAIN 
WIYH SOME OVEREMPHASIS ON CLAIMANT'S PART AND HE REFERRED HER FOR 
PHYSICAL THERAPY THREE TIMES A WEEK AT SALEM GENERAL. CLAIMANT 
TOOK THESE TREATMENTS TWICE AND COMPLAINED TO DR 0 STANFORD THAT 
THEY MADE HER WORSE BECAUSE OF THE HEAT AND THAT SHE WAS UNABLE TO 
DO ANY OF THE EXERCISES PRESCRIBED, DR• STANFORD WAS UNABLE TO 
FIND ANYTHING OBJECTIVELY WRONG WITH CLAIMANT. 

ON FEBRUARY 2 6, .1 9 7 5 CLAIMANT WAS .. EXAM I NED BY DR 0 HARWOOD 
WH0 1 BASED ON HIS PHYSICAL FINDINGS, FELT THAT THERE WAS NO .PHYSI
CAL IMPAIRMENT BUT STRICTLY ALLEGATIONS ON AN EMOTIONAL LEVEL 0 HE 

ADVISED CLAIMANT TO LOSE WEIGHT, FOUND HER TO BE MEDICALLY STA
TIONARY AND RE COMMENDED CLOSURE.WIT HOUT AN AWARD• ON MARCH 2 I , 
1975 A DETERMINATION ORDER WAS MAILED WHEREBY CLAIMANT WAS GRANTED 
SOME TIME LOSS BUT NO AWARD FOR PERMANENT PARTIAL DISABILITY 0 

ON APRIL 1 1 1975 CLAIMANT WAS SEEN BY DR 0 _ POULSON, AN ORTH(?
PEDIST, COMPLAINING OF CONTINUING CONSTANT LUMBAR PAIN WITH OCCA-
SIONAL PAIN IN THE INGUINAL REGION, IT WAS DR 0 POULSON' S OPINION 
THAT CLAIMANT PROBABLY HAD A DEGENERATIVE LUMBAR DISC WHICH HAD 
NOT PROGRESSED TO -THE EXTENT THAT IT COULD BE SEEN ON AN X-RAV 0 

HE HOSPITALIZED CLAIMANT FOR THREE DAYS FOR CONSERVATIVE TREATMENT. 
ON APRIL 1 0 CLAIMANT FILED A REQUEST FOR HEARING ASKING FOR ADDI
TIONAL TEMPORARY TOTAL DISABILITY COMPENSATION. ON MAY 8, 1975 
THE FUND ADV I SE D CLAIMANT'S ATTORNEY THAT HER CLAIM HAD BEEN RE
VIEWED FOR POSSIBLE REOPENING AND PAYMENT OF COMPENSATION AND IT 
WAS ITS OPINION THAT THERE HAD BEEN NO WORSENING OF CLAIMANT'S 
CONDITION WHICH WOULD ALLOW A REOPENING OF THE CLAIM• ON MAY I 6 1 

1 97 5 CLAIMANT AMENDED HER REQUEST FOR HEARING, ADDING THE REJEC
TION BY THE FUND AS AN ISSUE. 

ON MAY 21 1 1975 DR 0 POULSON REPORTED THAT CLAIMANT WAS 
STILL UNDER HIS CARE AND HE WAS CONTEMPLATING A DISCOGRAM IN EITHER 
LATE JUNE OR EARLY JULY AND THAT CLAIMANT'S CONDITION WAS NOT THEN 
STATIONARY BUT SEEMED TO BE WORSENING AND WAS DISABLING. ·oN JULY I, 
1975 THE FUND WROTE CLAIMANT'S ATTORNEY ADVISING THAT IT WOULD 
BE RESPONS_IBLE FOR DR 0 POULSON' S MEDICAL CARE I HOSPITALIZATION 
FOR DIAGNOSTI_C TESTS 1 TIME LOSS WHILE CLAIMANT WAS AN IN-PATIENT 
FOR DIAGNOSTIC PURPOSES AND THE DISCOGRAM 0 .AT THE Tl ME OF THE 
HEARING THE DISCOGRAM HAD NOT BEEN PERFORMED .• 

THE REFEREE FOUND THAT CLAIMANT MAY, WITHIN ONE YEAR AFTER 
THE MAILING DATE OF A DETERMINATION ORDER, RAISE ANY ISSUE RELATING 
-TO THAT ORDER, INCLUDING WHETHER CLAIMANT WAS ,MEDICALLY STATION
ARY, WITHOUT PROV ING THAT HER CONDITION HAD WORSENED TO THE EXTENT 
THAT THERE WAS AGGRAVATION• CLAIMANT MAY BE MEDICALLY STATIONARY 
AT THE TIME OF CLAIM CLOSURE BUT SUBSEQUENTLY BECOME MEDICALLY 
UNSTATIONARY AND, IF S0 1 THAT IS SUFFIC lEl'-JT GROUNDS FOR REOPENl·NG 
THE CLAIM. 

-192 -

THE CLAIM  AS CLOSED PURSUANT TO ORS 656.268 AND ORDERED THE FUND
TO PAY claimant s ATTORNEY A FEE OF 6 00 DOLLARS.

Cl im nt sust ined  compens ble injury on november 2 1 , 1974.

APPROXIMATELY A  EEK LATER SHE CONSULTED DR. MCCALLUM, COMPLAIN
ING OF PAIN IN THE LUMBOSACRAL REGION AND IN THE LO ER QUANDRANT ON
EITHER SIDE OF THE ABDOMEN. DR. MCCALLUM DIAGNOSED A MINOR LUMBO
SACRAL STRAIN, OBESITY AND MUSCULOSKELETAL NEUROSIS HE RECOMMENDED
CLAIMANT LOSE  EIGHT AND STAY OFF  ORK ONE  EEK. LATER HE REFERRED
CLAIMANT TO DR. STANFORD, AN ORTHOPEDIST, STATING HE  AS UNABLE TO
FIND ANYTHING OBJECTIVE TO SUPPORT AN ORGANIC COMPLAINT ALTHOUGH
CLAIMANT CONTINUED TO COMPLAIN OF DISABILITY.

After exami i g claima t, dr. Sta ford diag osed a back strai 
 ITH SOME OVEREMPHASIS ON CLAIMANT'S PART AND HE REFERRED HER FOR

PHYSICAL THERAPY THREE TIMES A  EEK AT SALEM GENERAL. CLAIMANT
TOOK THESE TREATMENTS T ICE AND COMPLAINED TO DR. STANFORD THAT
THEY MADE HER  ORSE BECAUSE OF THE HEAT AND THAT SHE  AS UNABLE TO
DO ANY OF THE EXERCISES PRESCRIBED. DR. STANFORD  AS UNABLE TO
FIND ANYTHING OBJECTIVELY  RONG  ITH CLAIMANT.

On FEBRUARY 26 , 1 975 CLAI MANT  AS EXAMINED BY DR, HAR OOD

 HO, BASED ON HIS PHYSICAL FINDINGS, FELT THAT THERE  AS NO PHYSI
CAL IMPAIRMENT BUT STRICTLY ALLEGATIONS ON AN EMOTIONAL LEVEL. HE
ADVISED CLAIMANT TO LOSE  EIGHT, FOUND HER TO BE MEDICALLY STA
TIONARY AND RECOMMENDED CLOSURE,  ITHOUT AN A ARD, ON MARCH 2 1 ,
1 9 7 5 A DETERMINATION ORDER  AS MAILED  HEREBY CLAIMANT  AS GRANTED
SOME TIME LOSS BUT NO A ARD FOR PERMANENT PARTIAL DISABILITY.

On APRIL 1 , 1 9 7 5 CLAI MANT  AS SEEN BY DR. POULSON, AN ORTHO

PEDIST, COMPLAINING OF CONTINUING CONSTANT LUMBAR PAIN  ITH OCCA
SIONAL PAIN IN THE INGUINAL REGION, IT  AS DR. POULSON S OPINION
THAT CLAIMANT PROBABLY HAD A DEGENERATIVE LUMBAR DISC  HICH HAD
NOT PROGRESSED TO THE EXTENT THAT IT COULD BE SEEN ON AN X-RAY.
HE HOSPITALIZED CLAIMANT FOR THREE DAYS FOR CONSERVATIVE TREATMENT.
ON APRIL 10 CLAIMANT FILED A REQUEST FOR HEARING ASKING FOR ADDI
TIONAL TEMPORARY TOTAL DISABILITY COMPENSATION. ON MAY 8 , 1975
THE FUND ADVISED CLAIMANT'S ATTORNEY THAT HER CLAIM HAD BEEN RE

VIE ED FOR POSSIBLE REOPENING AND PAYMENT OF COMPENSATION AND IT
 AS ITS OPINION THAT THERE HAD BEEN NO  ORSENING OF CLAIMANT'S
CONDITION  HICH  OULD ALLO A REOPENING OF THE CLAIM. ON MAY 16,
1 97 5 CLAIMANT AMENDED HER REQUEST FOR HEARING, ADDING THE REJEC
TION BY THE FUND AS AN ISSUE.

On MAY 2 1 , 1 9 7 5 DR. POULSON REPORTED THAT CLAIMANT  AS

STILL UNDER HIS CARE AND HE  AS CONTEMPLATING A DISCOGRAM IN EITHER
LATE JUNE OR EARLY JULY AND THAT CLAIMANT' S CONDITION  AS NOT THEN

STATIONARY BUT SEEMED TO BE  ORSENING AND  AS DISABLING. ON JULY 1 ,
1 9 7 5 THE FUND  ROTE CLAIMANT'S ATTORNEY ADVISING THAT IT  OULD
BE RESPONSIBLE FOR DR, POULSON1 S MEDICAL CARE, HOSPITALIZATION

FOR DIAGNOSTIC TESTS, TIME LOSS  HILE CLAIMANT  AS AN IN-PATIENT
FOR DIAGNOSTIC PURPOSES AND THE DISCOGRAM. AT THE TIME OF THE
HEARING THE DISCOGRAM HAD NOT BEEN PERFORMED.

The REFEREE FOUND THAT CLAIMANT MAY,  ITHIN ONE YEAR AFTER

THE MAILING DATE OF A DETERMINATION ORDER, RAISE ANY ISSUE RELATING
TO THAT ORDER, INCLUDING  HETHER CLAIMANT  AS MEDICALLY STATION
ARY,  ITHOUT PROVING THAT HER CONDITION HAD  ORSENED TO THE EXTENT
THAT THERE  AS AGGRAVATION. CLAIMANT MAY BE MEDICALLY STATIONARY
AT THE TIME OF CLAIM CLOSURE BUT SUBSEQUENTLY BECOME MEDICALLY
UNSTATIONARY AND, IF SO, THAT IS SUFFICIENT GROUNDS FOR REOPENING
THE CLAI M.
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THE REFEREfa:'. CONCLUDED THAT- CLAIMANT WAS M.EDICALLY STATIONARY 
AT THE TIME THE DETE.RMINATION ORDER WAS MAILED ON MARCH 2 I, 1 975 

BUT ON A"PRiL 1 1 · I 9 7 5, AFTER CONSUL Tl NG DR, POULSON, WHO MADE A 

TENTATIVE DIAGNOSi"S AND CERTAIN RECOMMENDATIONS FOR TREATMENT AND 
DIAGNOSTIC STUDIE_S, CLAI MANT 1 S CONDITION WAS NO LONGER MEDICALLY 

STATIONARY AND HER CLAIM SHOULD, THEREFORE I HAVE BEEN REOPENED• 

. THE REFEREE DID NOT CONSTRUE TH.IS AS AN AGGRAVATION CLAIM 

BUT SHE 0·10· .FEEL THE ·DENIAL 'OF THE· FUND WITH RESPECT TO REOPENING 

CLAI.MANT'·s CLAIM HAD TO BE DISPROVED AS CONTRARY TO THE MEDICAL 

EVIDENCE WHICH "CLEARL.Y SHOWED CLAIMANT'S ENTITLEMENT FOR FURTHER 

MEDICAL CARE LINDER ORS 6 5 6 • 2 4 5 1 AT THE VERY LEAST• THE REFEREE 1 

THEREFORE~ DIRECTED THE. FUND TO PAV CLAIMANT'" S ATTORNEY A REASON
ABLE ATTORNEY'S FEE AS PROVIDED IN ORS 656,386(1), RELYING ON 
CAVINS V 0 SAJF (UNDERSCORED), 75 ADV SH 1963(1975), HOWEVE•R, SHE 
FE·LT THAT, UNDER THE CIRCUMSTANCES OF THE CASE 1 THE CONDUCT OF THE 

FUND WAS NOT UNREASONABLE TO THE DEGREE THAT WOULD JUSTIFY THE 
_IMPOSITION O,F PENALTIES• 

THE ·BOARD, .ON DE NOVO REVIEW, FINDS THAT THE LETTER FROM THE 
FUND DATED·MAY 8, 1975 ONLY DENIED CLAIMANT HAD SUFFERED AN AGGRA
VATION• GRANTED, THERE HAD BEEN A REQUEST FOR A HEARING BY CLAIMANT 
MADE ON APRIL t O I t 9 7 5 1 BUT THE MAY 8 1 . 197 5 DENIAL DID NOT GENERATE 

THAT REQUEST FOR HEARING AND THERE IS NO EVIDENCE THAT THE FUND AT 
ANY TIME IMPROPERLY DENIED CLAIMANT'S REQUEST TO REOPEN HER CLAIM 

ON THE GROUNDS THAT SHE WAS NOT MEDICALLY STATIONARY, THEREFORE, 
THE REFEREE WAS· IN ERROR. IN AWARDING ATTORNEY'S FEES PAYABLE BY 
THE FUND INSTEAD OUT OF COMPENSATION RECEIVED BY -THE CLAIMANT, 

WITH RESPECT TO THE COMM.ENCEMENT OF PAYMENT OF TEMPORARY 
TOTAL DISABILITY COMPENSATION, THE BOARD AGREES WITH THE REFEREE 

THAT SUCH PAYME·NTS SHOULD COMMENCE ON APR IL 1 1 t 9 7 5, THE DATE 
CLAIMANT WAS SEE·N BY DR-1 POULS0!\1 1 WHO CONTINUED TO TREAT HER UP 
UNTIL THE DATE OF THE HEARING 0 

ORDER 

THE 'ORDER OF THE REFEREE D,ATED JULY 31 1 1975 .IS MOl;>_IFIED 1 

CLAIMANT'S ATTORNEY IS AWARDED AS A REASONABLE ATTORNEY'-S 
FEE 2 5 PER CENT .OF THE TEMPORARY TOTAL DISABILITY COMPENSATION 
PAYABLE OUT OF SUCH COMPENSA'r_lON 1 AS PAID, TO A MAXIMUM OF .6 00 
DOLLARS, 

CLAIM:ANT' S ATTORNEY IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE ·FOR H1s:,sERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 

OF 3 0 0 DOLLARS, PAYABLE BY THE STATE ACC IOENT INSURANCE FUND• 

WCB CASE NO. 74-3768 

; JOHN GERSTNER, CLAIMANT 
GARY K 0 JENSEN,· CLAIMANT'S ATTY 0 

DEPT0 OF JUSTICE, DEFENSE. ATTY., 

REQUEST FOR REVIEW BY SAIF 

FEBRUPRY 20, 1976 

REVIEWED BY ,BOARD MEMBERS WILSON ANO MOORE, 

THE. STATE ACC'IDENT INSURANCE FUND REQUESTS REVIEW BY THE 
BOARD OF THE "REFEREE'S ORDER.WHICH REMANDED CLAIMANT'S.CLAIM TO 

IT FOR PAYIYIENT OF COMPENSATION UNTIL CLOSURE WAS AUTHORIZED PUR

SUANT TO ORS 6 5 6 • 2 6 8 ~ 

-1 ~3 -

\, 

The referee co cluded that claima t was medically statio ary
AT THE TIME THE DETERMINATION ORDER WAS MAILED ON MARCH 2 1, 1975
BUT ON APRIL 1 , 1 9 7 5 , AFTER CONSULTING DR. POULSON, WHO MADE A
TENTATIVE DIAGNOSIS AND CERTAIN RECOMMENDATIONS FOR TREATMENT AND
DIAGNOSTIC STUDIES, CLAIMANT* S CONDITION WAS NO LONGER MEDICALLY

STATIONARY AND HER CLAIM SHOULD, THEREFORE, HAVE BEEN REOPENED.

The referee did  ot co strue this as a aggravatio claim

BUT SHE DID FEEL THE DENIAL OF THE FUND WITH RESPECT TO REOPENING
CLAIMANT1 S CLAIM HAD TO BE DISPROVED AS CONTRARY TO THE MEDICAL
EVIDENCE WHICH CLEARLY SHOWED CLAIMANT S ENTITLEMENT FOR FURTHER

MEDICAL CARE UNDER ORS 6 5 6 . 2 4 5 , AT THE VERY LEAST. THE REFEREE, \
THEREFORE, DIRECTED THE FUND TO PAY CLAIMANT S ATTORNEY A REASON
ABLE ATTORNEY* S FEE AS PROVIDED IN ORS 65 6 . 3 86 ( 1 ) , RELYING ON

CAVINSV. SAIF (UNDERSCORED), 75 ADVSH 1 963 (1 975), HOWEVER , SHE
FELT THAT, UNDER THE CIRCUMSTANCES OF THE CASE, THE CONDUCT OF THE
FUND WAS NOT UNREASONABLE TO THE DEGREE THAT WOULD JUSTIFY THE
IMPOSITION OF PENALTIES,

Th board, on d novo r vi w, finds that th l tt r from th 
FUND DATED MAY 8 , 1 9 7 5 ONLY DENIED CLAIMANT HAD SUFFERED AN AGGRA
VATION. GRANTED, THERE HAD BEEN A REQUEST FOR A HEARING BY CLAIMANT
MADE ON APRIL 1 0 , 1975, BUT THE MAY 8, 1975 DENIAL DID NOT GENERATE
THAT REQUEST FOR HEARING AND THERE IS NO EVIDENCE THAT THE FUND AT
ANY TIME IMPROPERLY DENIED CLAIMANT'S REQUEST TO REOPEN HER CLAIM

ON THE GROUNDS THAT SHE WAS NOT MEDICALLY STATIONARY. THEREFORE,
THE REFEREE WAS- IN ERROR IN AWARDING ATTORNEY* S FEES PAYABLE BY

THE FUND INSTEAD OUT OF COMPENSATION RECEIVED BY THE CLAIMANT.

With respect to the comme ceme t of payme t of temporary

TOTAL DISABILITY COMPENSATION, THE BOARD AGREES WITH THE REFEREE
THAT SUCH PAYMENTS SHOULD COMMENCE ON APRIL 1 , 1 9 7 5 , THE DATE
CLAIMANT WAS SEEN BY DR. POULSOtvl, WHO CONTINUED TO TREAT HER UP
UNTIL THE DATE OF THE HEARING.

ORDER

THE ORDER OF THE REFEREE DATED JULY 31 , 1975 IS MODIFIED.

Claima t* s attor ey is awarded as a reaso able attor ey* s
FEE 25 PER CENT.OF THE TEMPORARY TOTAL DISABILITY COMPENSATION
PAYABLE OUT OF SUCH COMPENSATION, AS PAID, TO A MAXIMUM OF 600
DOLLARS.

Claima t* s attor ey is awarded as a reaso able attor ey* s
FEE FOR HIS-SERV1CES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM
OF 3 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 74-3768 FEBRUARY 20, 1976

JOHN GERSTNER, CLAIMANT
GARY K. JENSEN, CLAIMANT S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests review by the
BOARD OF THE REFEREE* S ORDER WHICH REMANDED CLAIMANT* S CLAIM TO

IT FOR PAYMENT OF COMPENSATION UNTIL CLOSURE WAS AUTHORIZED PUR
SUANT TO ORS 6 5 6 . 2 6 8 .
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HAD BEEN HIRED BY THE CITY OF COTTAGE GROVE AS A FIRE

MAN IN 1951 AND WAS AN ASSISTANT FIRE CHIEF ON JANUARY 29 1 1968 WHEN 

HE SUFFERED A HEART ATTACK• CL.AIMANT' S _CONDITION WAS Dl·AGNOSED AS 
AN ARTERI0SCLEROTIC HEART DISEASE WITH ACUTE ANTEROSEPTAL MYOCAR
DIAL INFARCTION• THIS CONDITION WAS ACCEPTED BY THE FUND AS AN OCCU
PATIONAL DISEASE UNDER THE • FIREMAN• S PRESUMPTION•• 

CLAIMANT SATISFACTORILY RECOVERED FROM THIS ATTACK AND RE
TURNED TO WORK ON MAY 1· 1 1968., A DETERMINATION ORD.ER MAILED SEP

TEMBER 2 2 1 196 9 AWARDED CLAIMANT 4 8 DEGREES PERMANENT PARTIAL 

DISABILITY FOR HIS HEART CONDITION. CLAIMANT RETURNED TO WORK AS A 

FIRE MARSHALL FOR ONE YEAR AND THEN AS BUILDING INSPECTOR• SUBSE
QUENTLY, THE CITY TRANSFERRED HIM FROM THE FIRE DEPARTMENT.AND 

MADE HIM WATER SUPERVISOR. 

ON JULY 2 2 1 1974 CLAIMANT AG_AIN SUFFERED A MYOCAR°DIAL INFARC

TION DIAGNOSED. AS AN A_RTERIOSCLER0TIC HEART DISEASE· WITH ACUTE MYO
CARDIAL INFARCTION AND ONE EPISODE OF VENTRICULAR TACHYCARDIA, DR. 

JACOBS ADVISED THE FUND THAT THE 1 974 ·HEART ATTACK WAS NOT SIGNI
FICANTLY RELATED TO CLAIMANT'S HEART ATTACK 'OF 1968 1 .BUT WAS AN 
EXPECTED MANIFESTATION IN THE NATURAL HISTORY OF AN ARTERI0SCLEROTIC 

HEART _DISEASE• 

CLAIMANT FILED A CLAIM FOR THE 197 4 HEART ATTACK AND ON OCTO

BER 4 1 1974 THE FUND DENIED THE .RESPONSIBILITY FOR IT 1 STATING IT 
DID NOT FEEL THAT CONDITION WAS EITHER. CAUSED OR AGGRAVATED BY.CLAIM
ANT'S HEART ATTACK OCCURRING ON JANUARY 2 9 1 196 8 • 

OR. JACOBS EXPRESSED HIS OPINION THAT CLAIMANT• S CURRENT WORK 
WAS NOT A MATERIAL CONTRIBUTING FACTOR TO HIS 1 974 ATTACK - HE LATER 
OPINED, BASED ON A HI.STORY RELATED TO HIM BY THE CLAIMANT, THAT THE 

HEART ATTACK ON JULY·22 1 1974 WAS NOT RELATED TO CLAIMANT'S WORK 

ACTIVITY• CLAIMANT REQUESTED A HEARING ON THE ISSUE OF THE FUND'S 
DENIAL OR 1 IF THE CLAIM WAS NOT ACCEPTABLE ON AN AGGRAVATION BASIS, 
ON THE ISSUE OF A NEW COMPENSABLE CLAIM, 

ON JULY 2 2 1 1974 CLAIMANT HAD WORKED UNDULY HARD HAULING 
ROCKS AND WORKING WITH A SCRAPERLOADER AND A DUMP TRUCK.REPAIR-

ING A WATER MAIN, THAT NIGHT HE DID NOT FEEL WELL - ABOUT 4 • 0 0 A, M, 
HE BEGAN TO HAVE CHEST PAINS AND WAS' SUBSEQUENTLY HOSPITALIZED 

FOR HIS HEART ATTACK, DR. HAWN, CLAIMANT'S TREATING PHYSI.CIAN, 
( DR. JACOBS IS NO LONGER PRACTICING MEDICINE IN EUGENE) WAS OF THE 
OPINION THAT CLAIMANT'S CONDITION WAS NOT CAUSED BY HIS WORK BUT 
WAS BROUGHT ABOUT BY TH IS ARTER IOSCLER0T IC .DISEASE, AL THOUGH THERE 

WAS NO RELATIONSHIP, IN HIS. OPINION 1 BETWEEN THE 1968, AND THE 1974 
INFARCTION, THE LATTER WAS A MANIFESTATION WHICH COULD BE EXPECTED 
FROiyl ARTERJOSCLEROTIC HEART, DISEASE AND HAD B.EEN FIRST. MANIFESTED 

BY THE 196 8 INFARCTION, 

THE REFEREE FOUND NO MEDICAL EVIDENCE TO SUPPORT THE CLAIM 
FOR A NEW INJURY SUFFERED BY CLAIMANT ON JULY 2 2 1 197 4 • 

ON THE ISSUE OF WHETHER CLAIMANT HAD SUFFERED. AN AGGRAVATION 
OF THE CONDITION WHICl:I HAD BEEN ACCEPTED AS COMPENSABLE BY THE FUND 
UNDER THE. PROVISIONS OF ORS 6 5 6 0 8 OZ IN 1 9 6 8 1 THE REFEREE FOUND THAT 
HAD IT NOT BEEN ACCEPTED AS AN OCCUPATIONAL DISEASE THE EVIDENCE 
WOULD ONLY INDICATE THAT CLAIMANT HAD SUFFERE.D A NATURAL PROGRES
SION OF AN ARTERIOSCLEROTIC HEART DISEASE WHICH RESULTED IN A MYO

CARDIAL INFARCTION, HOWEVER, THE. 196 8 HEART ATTACK WAS ACCEPTED 

AS AN OCCUPATIONAL DISEASE, ORS 656 0 802(1) (B) 1 IN PART, PROV)DES 

THAT DISABILITY CAUSED BY ANY DISEASE OF THE LUNG OR RESPITORV TRACT, 
HYPERTENSION OR CARDIOVASCULAR-RENAL DISEASE ( UN � 'ERSCORED) IS AN 

OCCUPATIONAL DISEASE'\ (EMPHASIS SUPPLIED) o 

-1 94 -
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Claima t had bee hired bv the city of cottage grove as a fire

m n IN 1951 AND  AS AN ASSISTANT FIRE CHIEF ON JANUARY 2 9 , 1968  HEN
HE SUFFERED A HEART ATTACK. CLAIMANT'S CONDITION  AS DIAGNOSED AS

AN ARTERIOSCLEROTIC HEART DISEASE  ITH ACUTE ANTEROSEPTAL MYOCAR
DIAL INFARCTION. THIS CONDITION  AS ACCEPTED BY THE FUND AS AN OCCU
PATIONAL DISEASE UNDER THE 'FIREMAN'S PRESUMPTION1,

Claima t satisfactorily recovered from this attack a d re

turned TO  ORK ON MAY 1 , 1 96 8 . A DETERMINATION ORDER MAILED SEP
TEMBER 22, 1 9 6 9 A ARDED CLAIMANT 48 DEGREES PERMANENT PARTIAL
DISABILITY FOR HIS HEART CONDITION. CLAIMANT RETURNED TO  ORK AS A
FIRE MARSHALL FOR ONE YEAR AND THEN AS BUILDING INSPECTOR. SUBSE
QUENTLY, THE CITY TRANSFERRED HIM FROM THE FIRE DE PARTM E NT AND
MADE HIM  ATER SUPERVISOR.

On JULY 2 2 , 1 9 7 4 CLAIMANT AGAIN SUFFERED A MYOCARDIAL INFARC

TION DIAGNOSED AS AN ARTERIOSCLEROTIC HEART DISEASE  ITH ACUTE MYO
CARDIAL INFARCTION AND ONE EPISODE OF VENTRICULAR TACHYCARDIA, DR.
JACOBS ADVISED THE FUND THAT THE 1 9 7 4 HEART ATTACK  AS NOT SIGNI
FICANTLY RELATED TO CLAIMANT S HEART ATTACK OF 1 96 8 , BUT  AS AN

EXPECTED MANIFESTATION IN THE NATURAL HISTORY OF AN ARTERIOSCLEROTIC
HEART DISEASE.

Cl im nt filed  cl im for the 1 974 he rt  tt ck  nd on Octo

ber 4, 1974 THE FUND DENIED THE RESPONSIBILITY FOR IT, STATING IT
DID NOT FEEL THAT CONDITION  AS EITHER CAUSED OR AGGRAVATED BY.CLAIM
ANT* S HEART ATTACK OCCURRING ON JANUARY 2 9 , 1 9 6 8 .

Dr. JACOBS EXPRESSED HIS OPINION THAT CLAIMANT S CURRENT  ORK

 AS NOT A MATERIAL CONTRIBUTING FACTOR TO HIS 1 9 7 4 ATTACK HE LATER
OPINED, BASED ON A HISTORY RELATED TO HIM BY THE CLAIMANT, THAT THE
HEART ATTACK ON JULY 2 2 , 1 9 7 4  AS NOT RELATED TO CLAIMANT S  ORK
ACTIVITY. CLAIMANT REQUESTED A HEARING ON THE ISSUE OF THE FUND S

DENIAL OR, IF THE CLAIM  AS NOT ACCEPTABLE ON AN AGGRAVATION BASIS,
ON THE ISSUE OF A NE COMPENSABLE CLAIM.

On JULY 2 2 , 1 9 7 4 CLAIMANT HAD  ORKED UNDULY HARD HAULING

ROCKS AND  ORKING  ITH A SC RAPE RLOADE R AND A DUMP TRUCK.REPAIR
ING A  ATER MAIN. THAT NIGHT HE DID NOT FEEL  ELL ABOUT 4.00 A. M.
HE BEGAN TO HAVE CHEST PAINS AND  AS SUBSEQUENTLY HOSPITALIZED
FOR HIS HEART ATTACK. DR, HA N, CLAIMANT S TREATING PHYSICIAN,
(DR. JACOBS IS NO LONGER PRACTICING MEDICINE IN EUGENE)  AS OF THE
OPINION THAT CLAIMANT'S CONDITION  AS NOT CAUSED BY HIS  ORK BUT

 AS BROUGHT ABOUT BY THIS ARTERIOSCLEROTIC DISEASE. ALTHOUGH THERE
 AS NO RELATIONSHIP, IN HIS OPINION, BET EEN THE 1968, AND THE 1974
INFARCTION, THE LATTER  AS A MANIFESTATION  HICH COULD BE EXPECTED
FROM ARTERIOSCLEROTIC HEART DISEASE AND HAD BEEN FIRST MANIFESTED
BY THE 1 9 6 8 INFARCTION.

The referee fou d  o medical evide ce to support the claim

FOR A NE INJURY SUFFERED BY CLAIMANT ON JULY 2 2 , 1 9 74 .

On THE ISSUE OF  HETHER CLAIMANT HAD SUFFERED AN AGGRAVATION

OF THE CONDITION  HICH HAD BEEN ACCEPTED AS COMPENSABLE BY THE FUND
UNDER THE PROVISIONS OF ORS 6 5 6 . 8 02 IN 1 9 6 8 , THE REFEREE FOUND THAT
HAD IT NOT BEEN ACCEPTED AS AN OCCUPATIONAL DISEASE THE EVIDENCE
 OULD ONLY INDICATE THAT CLAIMANT HAD SUFFERED A NATURAL PROGRES
SION OF AN ARTERIOSCLEROTIC HEART DISEASE  HICH RESULTED IN A MYO
CARDIAL INFARCTION. HO EVER, THE 1 9 6 8 H EART ATTACK  AS ACCE PT E D
AS AN OCCUPATIONAL DISEASE. ORS 656.802(1) ( B) , IN PART, PROVIDES

THAT DISABILITY CAUSED BY ANY DISEASE OF THE LUNG OR RESP1TORY TRACT,
HYPERTENSION OR CARDIOVASCULAR-RENAL DISEASE (UNDERSCORED) IS AN
OCCUPATIONAL DISEASE. (EMPHASIS SUPPLIED).
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THE REFEREE CONCLUDED THAT CARDIOVASCULAR DISEASE INCLUDED 

THE .'DISEASE OF ARTERIOSCLEROSIS AND THAT THE ARTERIOSCLEROSIS HAD 

TO BE ASSUMED BY HIM AS PART OF THE OCCUPATIONAL DISEASE WHICH WAS 

ACCEPl"ED BY THE FUND IN 1.968 0 THE FUND DID NOT ACCEPT THE 1968 

HEART ATTACK ALONE, IT ACCEPTED THE CARDIOVASCULAR DISEASE AND THAT 

DISEASE, ACCORDING TO BOTH DR 0 JACOBS AND DR 0 HAWN, HAD WORSENED 0 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT WHEN THE FUND ACCEP

TED .CLAIMANT'S OCCUPATIONAL DISEASE IN 1968 BASED UPON THE 'FIRE

MEN'S PRESUMPTION' 1 IT ACCEPTED CLAIMANT'S CLAIM FOR HIS COMPLETE 

CARDIOVASCULAR-RENAL CONDITION AND THAT THAT CONDITION HAS NOW 

WORSE NED AND HAS RES UL TED IN ANOTHER I NF ARCT • THE Fl NOINGS AND CON-

CLUSIONS OF THE REFEREE ARE AFFIRMED 0 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 2, 1975 IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 

FEE :FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 

OF 3 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 

WCB CASE NO. 75-995 

LOREN ENGEL, CLAIMJ1.NT 
EM MONS, KYLE, KROPP ·AND KRYGE'R, 

CLAIMANT'S ·ATTYS 0 

DEPT. OF JUSTICE, D.EFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUJ'.lRY 20, 1976 

REVIEWED BY c30ARD MEMBERS MOORE AND PHILLIPS, 

CLAJ MANT SEEKS BOARD REVIEW OF THE +~EFEREE 1 S ORDER WHICH 

AWARDED CLAIMANT AN ADDITIONAL 32 DEGREES FOR UNSCHEDULED LOW 

BACK DISABILITY, MAKING A CUMULATIVE AWARD OF 64 DEGREES EQUAL TO 

20 PER CENT UNSCHEDULED LOW BACK DISABILJTY 0 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON SEPTEMBER 24, 

1973 WHEN HE SLIPPED AND FELL INJURING HIS LOW BACK 0 DR 0 GLAEDE, 

I NITJALLY, SAW CLAIMANT AND PRESCRIBED HOT PAC KS, CODE l·NE AND 

VALIUM - CLAIMANT WAS THEN f~EFERRED TO DR. MC HOLLICK, AN ORTHO

PEDIST WHO DIAGNOSED A SPRAIN INJURY OF THE LOW BACK. 

CLAIMANT RETURNED TO THE CARE OF OR 0 GLAEDE IN DECEMBER 1 9 7 3 -

DR 0 GLAEDE TEL T CLAIMANT'S CONDITION WAS NOT GOING TO IMPROVE AND 

REQUESTED CLAIMANT BE REFERRED TO THE DISABILITY PREVENTION DIVISION 0 

DR 0 VANOSDEL DIAGNOSED A CHRONIC STRAIN, LEFT PARAVERTEBRAL MUSCLES 

AND LIGAMENTS SUPERIMPOSED ON AN OLD DEGENERATIVE Disc· DISEASE AT 

LI -2 - HE ALSO FOUND SOME EVIDENCE OF PSYCHOLOGICAL INTERFERENCE 

DURING THE .EXAMINATION. A PSYCHOLOGICAL EVALUATION REVEALED A GOOD 

PROGNOSIS FOR CLAIMANT'S RETURN TO GAINFUL EMPLOYMENT BASED UPON 

HIS WORK HISTORY•ANO RESOURCES 0 

CLAIMANT HAS WORKED AT A MULTITUDE OF DIFFERENT TYPES.:OF 

WORK, TOO NUMEROUS TO MENTION i'N THIS ORDER. CLAJ..MANT ·1ND.ICATED 

TO OR 0 PERK.INS .THAT HE HAD A RATHER STABLE WORK RECORD WITH ·PERIODS 

UP ::ro FIVE YEARS. PER JOB, HOWEVER, HIS TESTIMONY INDICATED HE .HAD 

HELD NO JOB .LONGER THAN ABOUT A .YEAR AND A HALF TO TWO YEARS AND 

THEF.i?E WAS AN INDICATION THAT ALCOHOLISM PLAYED A MAJOR ROLE IN THE 

FREQUENCY OF JOB CHANGE S 0 

-1 9 5 -

, The referee co cluded that cardiovascular disease i cluded

THE DISEASE OF ARTERIOSCLEROSIS AND THAT THE ARTERIOSCLEROSIS HAD
TO BE ASSUMED BY HIM AS PART OF THE OCCUPATIONAL DISEASE  HICH  AS
ACCEPTED BY THE FUND IN 1 96 8 . THE FUND DID NOT ACCEPT THE 1968
HEART ATTACK ALONE, IT ACCEPTED THE CARDIOVASCULAR DISEASE AND THAT
DISEASE, ACCORDING TO BOTH DR. JACOBS AND DR. HA N, HAD  ORSENED.

The BOARD, ON DE NOVO REVIE , FINDS THAT  HEN THE FUND ACCEP
TED -CLAI MANT * S OCCUPAT 1 ONAL Dl S EASE IN 1 96 8 BASE.D.UPON THE 1 FIRE
MEN S PRESUMPTION1, IT ACCEPTED CLAIMANT S CLAIM FOR HIS COMPLETE

CARDIOVASCULAR RENAL CONDITION AND THAT THAT CONDITION HAS NO 
 ORSENED AND HAS RESULTED IN ANOTHER INFARCT. THE FINDINGS AND CON
CLUSIONS OF THE REFEREE ARE AFFIRMED.

ORDER
Th ORDER OF THE REFEREE DATE D S E PTE MBE R 2 , 1 9 7 5 IS AFFIRMED.

Claima t's cou sel is awarded as a reaso able attor ey’s
FEE-'FOR-HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-995 FEBRUARY 20, 1976

LOREN ENGEL, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT1 S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members moore a d Phillips.

Claima t seeks board review of thereferee’s order which

A ARDED CLAIMANT AN ADDITIONAL 3 2 DEGREES FOR UNSCHEDULED LO 
BACK DISABILITY, MAKING A CUMULATIVE A ARD OF 64 DEGREES EQUAL TO
2 0 PER CENT UNSCHEDULED LO BACK DISABILITY.

Claima t sustai ed a compe sable i jury o September 24,
1 97 3  HEN HE SLIPPED AND FELL INJURING HIS LO BACK. DR. GLAEDE,
INITIALLY, SA CLAIMANT AND PRESCRIBED HOT PACKS, CODEINE AND
VALIUM CLAIMANT  AS THEN REFERRED TO DR. MC HOLLICK, AN ORTHO
PEDCST  HO DIAGNOSED A SPRAIN INJURY OF THE LO BACK.

Claima t retur ed to the care of dr. glaede i December 1973
DR. GLAEDE FELT CLAI MANT1 S CONDITION  AS NOT GOING TO IMPROVE AND

REQUESTED CLAIMANT BE REFERRED TO THE DISABILITY PREVENTION DIVISION,
DR. VAN OSDEL DIAGNOSED A CHRON I C STRA I N , LEFT PARAVERTEBRAL MUSCLES
AND LIGAMENTS SUPERIMPOSED ON AN OLD DEGENERATIVE DISC.DISEASE AT
LI 2 HE ALSO FOUND SOME EVIDENCE OF PSYCHOLOGICAL INTERFERENCE
DURING THE .EXAMINATION, A PSYCHOLOGICAL EVALUATION REVEALED A GOOD
PROGNOSIS FOR CLAIMANT S RETURN TO GAINFUL EMPLOYMENT BASED UPON

HIS  ORK HISTORY AND RESOURCES.

Claima t has worked at a multitude of differe t types of

 ORK, TOO NUMEROUS TO MENTION IN THIS ORDER. CLAIMANT INDICATED
TO DR. PERKINS THAT HE HAD A RATHER STABLE  ORK RECORD  ITH PERIODS
UP TO FIVE YEARS PER JOB, HO EVER, HIS TESTIMONY INDICATED HE HAD
HELD NO JOB .LONGER THAN ABOUT A .YEAR AND A HALF TO T O YEARS AND
THERE  AS AN INDICATION THAT ALCOHOLISM PLAYED A MAJOR ROLE IN THE
FREQUENCY OF JOB CHANGES.

-19 5-
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REFEREE FOUN_D THAT ALL OF. THE OCCUPATIONS IN WHICH CLAIM
ANT HAD' HAD EXPERIENCE REQUIRED A GOOD "BACK• CLAIMANT CANNOT DO ANY 

HEAVY LIFTING AND PROLONGED SITTING Ai:-iD STANDING AGGRAVATES THE PAIN 
IN HIS LOWER .BACK AS DOES WALKING• DR• VANOSDEL INDICATED CLAIMANT 
SHOULD NOT·DO ANY HEAVY LIFTING OR REPETITIVE BENDING, STOOPING OR 
TWISTING •. 

· THE REFEREE CONCLUDED THAT THE AWARD MADE BY THE_ DETERMIN
Ar!ON OR� E-R ON APRIL 2, 1 972 WHEREBY CLAIMANT RECEIVED 32 DEGREES 

l='OR 1 0 PER °CENT UNSCHEDULED LOW BACK DISABILITY DID NOT AD.EQUATELY 
COMPENSATE HIM FOR THE LOSS OF EARNING CAPACITY RESULTING FROM HIS 

INDUSTRIAL INJURY0 HE INCREASED THE AWARD TO 6 4 DEGREES• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER 

OF THE REFEREE• 

· ORDER 

THE ORDER OF THE REFEREE DATED SEPTEM~ER 9 ~ 1_975 IS AFFIRMED. 

WCB CASE NO. 75-1596 

CLEVELAND DAVIS, CLAIMANT 
SAMUEL M 0 SUWOL, CLAIMANT'S ATTY.· 

DEPT. OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUP..RY 20, 1976 

REVIEWED BY BOARD MEMBERS MOORE AN �· PHILLIPS.-

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
SUSTAINED THE DENIAL OF CLAIMANT'S CLAIM BY ·THE STATE ACC !DENT 

INSURANCE FUND• 

ON NOVEMBER 2 0, 197 4, CLAIMANT• AN EMPLOYE OF COAST JANI
TORIAL SERVICE 0 WAS UNLOADING SUPPLIES OFF AN ELEVATOR WHEN THE 
DOOR CLOSED FROM THE LEFT - TO PREVENT IT FROM CLOSING CLAIMANT 

STRUCK IT W 1TH THE INSIDE OF HIS RIGHT KNEE 0 HE.RECEIVED MEDICAL 
TREATMENT THAT DATE FOR A SPRAI.N OF THE RIGHT KNEE 0 

H1s CLAIM FOR COMPENSATION .WAS DENIED BY THE FUND JANUARY 
20. 1975. 

TESTIMONY BY AN OFFICIAL OF THE ELEVATOR COMPANY INDICATED 

THE ELEVATOR DOORS GO FROM THE RIGHT SIDE TO THE· LEFT• AND WILL 
OPEN AUTOMATICALLY WHEN A BEAM OF LIGHT .IN THE DOORS IS B.ROKEN• 
THE ELEVATOR "HAD- BEEN REGULARLY INSPECTED AND SERVICED AND WAS. 

F·ULLY OPERA.BLE AT T~E TIME IN QUESTION• 

·THE BOARD FINDS 0 AS DID THE REFEREE 0 THAT THE MECHANICS OF 
THIS ACCIDENT CANNOT·BE CORRELATED WITH THE PHYSICAL FACTS AND 

THE ALLEGED ACCIDENT COULD NOT HAVE OCCURRED IN THE MANNER DE

SCRIBED BY CLAIMANT. 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 17 1 t 975 IS 
AFFIRMED 0 

-1 9 6 -
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The referee fou d that all of the occupatio s i which claim
a t HAD HAD EXPERIENCE REQUIRED A GOOD BACK. CLAIMANT CANNOT DO ANY
HEAVY LIFTING AND PROLONGED SITTING AND STANDING AGGRAVATES THE PAIN
IN HIS LOWER BACK AS DOES WALKING. DR. VAN OSDEL INDICATED CLAIMANT
SHOULD NOT DO ANY HEAVY LIFTING OR REPETITIVE BENDING, STOOPING OR
TWISTING.

• The REFEREE CONCLUDED THAT THE AWARD MADE BY THE DETERMIN

ATION ORDER ON APRIL 2 , 1 9 72 WHEREBY CLAIMANT RECEIVED 32 DEGREES
COR 10 PER CENT UNSCHEDULED LOW BACK DISABILITY DID NOT ADEQUATELY
COMPENSATE HIM FOR THE LOSS OF EARNING CAPACITY RESULTING FROM HIS
INDUSTRIAL INJURY, HE INCREASED THE AWARD TO 64 DEGREES.

ThE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER

OF THE REFEREE.

ORDER

Th ord r of th r f r  dat d S pt mb r 9, 1975 is affirm d.

 CB CASE NO. 75-1596 FEBRUARY 20, 1976

CLEVELAND DAVIS, CLAIMANT
SAMUEL M. SU OL, CLAIMANT’S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members moore a d Phillips,

Claima t requests board review of the referee s order which
SUSTAINED THE DENIAL OF CLAIMANT S CLAIM BY THE STATE ACCIDENT
INSURANCE FUND.

O NOVEMBER 20, 1974, CLAIMANT, AN EMPLOYE OF COAST JANI

TORIAL SERVICE, WAS UNLOADING SUPPLIES OFF AN ELEVATOR WHEN THE
DOOR CLOSED FROM THE LEFT TO PREVENT IT FROM CLOSING CLAIMANT
STRUCK IT WITH THE INSIDE OF HIS RIGHT KNEE. HE RECEIVED MEDICAL
TREATMENT THAT DATE FOR A SPRAIN OF THE RIGHT KNEE.

His claim for compe satio was de ied by the fu d Ja uary
20,1975.

Testimo y by a official of the elevator compa y i dicated

THE ELEVATOR DOORS GO FROM THE RIGHT SIDE TO THE LEFT, AND WILL
OPEN AUTOMATICALLY WHEN A BEAM OF LIGHT IN THE DOORS IS BROKEN.
THE ELEVATOR HAD BEEN REGULARLY INSPECTED AND SERVICED AND WAS
FULLY OPERABLE AT THE TIME IN QUESTION.

The board fi ds, as did the referee, that the mecha ics of

THIS ACCIDENT CANNOT BE CORRELATED WITH THE PHYSICAL FACTS AND
THE ALLEGED ACCIDENT COULD NOT HAVE OCCURRED IN THE MANNER DE
SCRIBED BY CLAIMANT,

ORDER

The order of the referee dated September 17,19751s
AFFIRMED.
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CASE NO. 75-910 .FEBRUARY 20, , ·1976 

ROBE.RT DAHLST80M,. CL/>;fMANT 
C!-fARLES PAULSON, CLA-1 IYIANT' S A:1°TY• , 
JON_E~ 1 -,!-:-ANG 1 -KLEIN, WOLF AND SMITH, 

DEFENSE ·ATTYS. 

REQUEST F.OR ~EVIEW_ ~y _CLAIMANT 

REVl:E.WE~ BY ~0~RD ~E~BE~S WILSON AND MOORE~ 

.. : '~ 

THE CL.t\lMANT REQUESTS BOARD REVI-EW OF- THE REFEREE~·S ORDER 
WHICH AFFIRMED_.THE EMPLOYER'S DENIAL OF CLAIMANT'S c·LAl·M• 

TH1s CLAIM. H·As BEEN DENiE~· ~uccE.SSIVE.LY BY ·A H,EARING OF.FICER, 

THE WORKMEN'S COMPENSATION BOARD 1 .THE CIRCUIT COURT AND THE COURT 

OF APPEALS ON THE GROUNDS THAT SAID CLAIM WAS UNTIMELY FILED• 
DAHLSTROM v. HUNTINGTON RUBBER MILLS ( UNDERSCORED) t t 2 OR APP 5 5 
( JANUARY 1 9 1 1 9 7 3 ) ., 

ON FEBRUARY 1 3 0 197 5 CLAIMANT'S PRESENT COUNSEL WROTE THE 

EMPL.OYER THAT EVEN THOUGH THE.CLAIM HAD PREVIOUSLY. BEEN LITIGATED, 
IN CASES WHERE THE EMPLOYER HAS ACTUAL KNOWLEDGE OF THE INJURY 
THE ONE YEAR LIMITATION ON FILING A CLAIM HAS NO-APPLICATION• HE 

FORWARDED A REPORT OF INJURY ON A FORM_ 80f DATED THE_ SAM.E ;� AY AND", 

ON MARCH 4 1 197 5 ·rHE CLAIM WAS AGAI~ DENIED AND, CLAIMANT REQUES.TED 

A HEARING ON SAID i;lENIAL, THE EMPLOYER RESPONDED C.ONTENDING THAT: .. 
"THE CLAIM DID NOT ARISE OUT OF OR IN THE SCOPE AND COURSE OF CLAIM~ 
ANT'S EMPLOYMENT AND THAT THE CLAIM HAD BEEN UNTIMELY FILED AND . 

THE FILING OF THE CLAIM WAS BARRED AS A RESULT OF THE PREVIOUS 
DEC IS IONS. 

CLAIMAt:,IT,HAD BEEN INJURED ON -APRIL 10, 1969,HE DID NOT MAKE 
A CLAIM FOR COMPENSAT.10":/ UNTIL JULY 1970• THIS CLAIM WAS DENIEQ 
AND THE DENIAL WAS AFFIRMED BY THE HEARING OFFICER ON THE GROUND 
THAT CLA1¥AN-r: Hf'D FAILED, _IN EFFECT~ TO FILE A CLAIM AND R,EQUE_ST 
A HEARING WITHIN.ONE YEAR OF THE ACCIDENT PURSUANT TO ORS 656.265 
AND ORS 656.319, 

AF,:E-R THE- BOARD HAD .l'.FFIRMED THE HE~RING OFFICER, CLAIMANT'S 
CONTENTIONS ON APPEAL WERE PRIMARILY BASED ON A RIGHT TO INTRODUCE. 

NEW 'UNOBTAINAB.LE' EVI.DENC-E OR OBTAIN A REMAND TO THE HEARING·OFFI,-· 

CER FOR THE TAK_ING. OF NEW EVIDENCE ON CLAIMANT'S Al.LE.GED MEN:TAL 

INCAPACITY WHICH l\(IIGHT HAVE EXCUSED HIS FAILURE TO FILE THE CLAIM 
WITHIN ONE YEAR. CLAI_MANT AGAIN FAILED. TO OBTAIN.RELIEF. 

ON NO~E MBER 2 • 1 9 7 0 THE COURT OF APPEALS HELD THAT PARA
GRAPHS ( A) 1 ( B) AND ( C) WERE INDEPENDENT OF EACH OTHER AND_ THE 

·CLAIM WOULD NO,:- BE BARR.ED IF ANY pNE OF SAID PARAGRAPHS -WERE ·SATIS
FIED. WI L.SO!" v. • .STATE Acc. INS. FUND (UNDERSCORED) 1 . 3 o~- APP ( 1 9 7 0) 1 

THEREFORE; A C_l;,AIMANT IS NOT LIMITED TO ONE YEAR TO FILE .HIS CLAIM 
IF f:ilS EMPLOYER HAS NOTICE OF HIS INJURY. THE CLAIMANT NOW_ CONTE·NDS
THAT IT WOULD BE INc:;:ONGRUOU_S THAT HIS CLAIM SHOULD REMAIN. BARRED. 
BY A PRIOR DECISION WHEN IF HE WAS NOW BEFORE THE REFEREE ·FOR THE 

FIRST TIME IT WOULD BE CONSIDERED TIMELY AND NOT BARRED• 

THE REFEf;<EE FOUND THAT THE PRIOR DECISION IN CLAIMANT'S CLAIM 

WAS RES JUDICATA, TO ALLOW RELITIGATION OF THE THRESHOLD ISSUE OF 

JURISDICTION NOW COULD OPEN THE DOOR TO INNUMERABLE LITIGATIONS 

INVOLVING ALL CASES AFFECTED BY JUDICIAL CONSTRUCTIONS OF THE LAW 

THAT DRASTICALLY CHANbE PREVIOUSLY ESTABLISHED CONSTRUCTI.ONS, 

THE REFEREE FOUND THAT IF CLAIMANT DID NOT GET A FULL, COMPLETE 

-1 9 7 -

WCB CASE NO. 75-910 FEBRUARY 20, 1976

ROBERT DAHLSTROM, CLAIMANT
CHARLES PAULSON, CLAIMANT S ATTY, .. .

JONES, LANG, KLEIN,  OLF AND SMITH,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee’ s order
which affirmed the employer's de ial of claima t’s claim.

This claim has bee de ied successively by a heari g officer,
THE workmen s COMPENSATION BOARD, THE CIRCUIT COURT AND THE COURT

OF APPEALS ON THE GROUNDS THAT SAID CLAIM  AS UNTIMELY FILED.
DAHLSTROM V. HUNTINGTON RUBBER MILLS (UNDERSCORED) , 12 OR APP 55
(JANUARY 19, 1 9 7 3 )

On FEBRUARY 13, 1975 CLAIMANT'S PRESENT COUNSEL  ROTE THE

EMPLOYER THAT EVEN THOUGH THE CLAIM HAD PREVIOUSLY BEEN LITIGATED,
IN CASES  HERE THE EMPLOYER HAS ACTUAL KNO LEDGE OF THE INJURY
THE ONE YEAR LIMITATION ON FILING A CLAIM HAS NO APPLICATION, HE
FOR ARDED A REPORT OF INJURY ON A FORM 801 DATED THE SAME DAY AND,
ON MARCH 4 , 1 9 7 5 THE CLAIM  AS AGAIN DENIED AND CLAIMANT REQUESTED
A HEARING ON SAID DENIAL. THE EMPLOYER RESPONDED CONTENDING THAT
THE CLAIM DID NOT ARISE OUT OF OR IN THE SCOPE AND COURSE OF CLAIM
ANT' S EMPLOYMENT AND THAT THE CLAIM HAD BEEN UNTIMELY FILED AND

THE FILING OF THE CLAIM  AS BARRED AS A RESULT OF THE PREVIOUS
DECISIONS.

Cl im nt .h d been injured on  pril 10, 1969,he did not m ke

A CLAIM FOR COMPENSATION UNTIL JULY 1 9 7 0 . THIS CLAIM  AS DENIED
AND THE DENIAL  AS AFFIRMED BY THE HEARING OFFICER ON THE GROUND
THAT CLAIMANT HAD FAILED, IN EFFECT, TO FILE A CLAIM AND REQUEST
A HEARING  ITHIN ONE YEAR OF THE ACCIDENT PURSUANT TO ORS 656.265
AND ORS 6 5 6 . 3 1 9 .

Aft r th board had affirm d th h aring offic r, claimant’s
CONTENTIONS ON APPEAL  ERE PRIMARILY BASED ON A RIGHT TO INTRODUCE
NE 'UNOBTAINABLE' EVIDENCE OR OBTAIN A REMAND TO THE HEARING OFF I-
CER FOR THE TAKING OF NE EVIDENCE ON CLAIMANT S ALLEGED MENTAL

INCAPACITY  HICH MIGHT HAVE EXCUSED HIS FAILURE TO FILE THE CLAIM
 ITHIN ONE YEAR, CLAIMANT AGAIN FAILED TO OBTAIN RELIEF,

On NOVEMBER 2 , 1 9 7 0 THE COURT OF APPEALS HELD THAT PARA

GRAPHS (A) , ( B) AND (C)  ERE INDEPENDENT OF EACH OTHER AND THE
CLAIM  OULD NOT BE BARRED IF ANY ONE OF SAID PARAGRAPHS  ERE SATIS
FIED,  ILSON V. STATE ACC. INS. FUND (UNDERSCORED) , 3 OR' APP ( 1 9 7 0 ),
THEREFORE, A CLAIMANT IS NOT LIMITED TO ONE YEAR TO FILE HIS CLAIM
IF HIS EMPLOYER HAS NOTICE OF HIS INJURY. THE CLAIMANT NO . CONTENDS
THAT IT  OULD BE INCONGRUOUS THAT HIS CLAIM SHOULD REMAIN. BARRED,
BY A PRIOR DECISION  HEN IF HE  AS NO BEFORE THE REFEREE 'FOR THE
FIRST TIME IT  OULD BE CONSIDERED TIMELY AND NOT BARRED.,

The REFEREE FOUND THAT THE PRIOR DECISION IN CLAIMANT'S CLAIM

 AS RES JUDICATA, TO ALLO RELITIGATION OF THE THRESHOLD ISSUE OF
JURISDICTION NO COULD OPEN THE DOOR TO INNUMERABLE LITIGATIONS
INVOLVING ALL CASES AFFECTED BY JUDICIAL CONSTRUCTIONS OF THE LA 
THAT DRASTICALLY CHANGE PREVIOUSLY ESTABLISHED CONSTRUCTIONS.

Th r f r  found that if claimant did not g t a full, compl t 

-19 7

’ 

’ 

, 


’ 





-



           
             
            
            
                

            
           
           

  
         

              
           

          

       

   
    
     
 
    

      

        
             

        
              

           
            

           
          
                
             
       
          

   
               
         

              
               
           

            
          
          

                  
       
         

          
           

 

.FAIR OPPORTUNITY TO LlilGATE ANY ISSUE UPON WHICH HIS RIGHTS DE

PENDED, l'r MAY HAVE BEEN BECAUSE HE CHOSE TO PROVE INCAPACITY AS AN 

EXCUSE FOR LATE FILING RATHER THAN TO ATTACK THE CONSTRUCTION OF THE 

PROVISIONS OF ORS 6 56 • 2 6 8 ( 4) • THE OPPORTUNITY TO LITIGATE THE CON

STRUCTION. OF BOTH ORS 6 5 6 • 2 6 8 AND 6 5 6 • 3 1 9 WAS AVAILABLE TO CLAIMANT 
BUT HAD NOT BEEN TAKEN ADVANTAGE OF BY HIM IN HIS PREVIOUS HEARING 0 

THE REFEREE CONCLUDED THAT THE CLAIM WAS BARRED BY THE PRIOR 
LITIGATION ON THE SAME POINT WHICH WAS ULTIMATELY AFFIRMED BY THE 

COURT OF APPEALS• 

THE BOARD, ON DE NOVO REVIEW, FINDS THE REFEREE' 5 INTERPRETA
TION OF THE FACTS AND THE LAW TO BE VERY. WELL EXPR.ESSED AND AFFIRMS 

AND ADOPTS THE FINDINGS AND CONCLUSIONS OF THE REFEREE AS ITS OWN 0 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 2 9 1 197 5 15 AFF_IRMED 0 

WCB CASE NO. 75-2382 FEBRU~RY 20, 1976 

KATHERINE PETTEY BOTT, CLAIMANT 
EDWARDS AND EDWARDS, CLAIMANT' 5 ATTYSe 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 
DEFENSE ATTYS 0 

REQUEST FOR. REVIEW. BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MO<?RE 0 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE' 5 ORDER WHICH 

AFFIRMED THE SECOND DETERMINATION ORDER OF JUNE 9 1 197 5 • 

CLAIMANT SUSTAINED A COMPENSABLE BACK INJURY ON NOVEMBER 6 1 

196 9 WHILE WORKING AS A NURSE. - HER CONDITION BECAME MEDICALLY 
STATIONARY AND THE CLAIM WAS CLOSED W 1TH THE AWARD OF 3 2• DEGREES. 

IN 1974 CLAIMANT SUBMITTED A CLAIM FOR AGGRAVATION BASED 
UPON A REPORT FROM DR 0 KEIZER 0 HER CLAl·M WAS REOPENED FOR FUR
THER MEDICAL CARE AND TREATMENT AND PAYMENT OF COMPENSATION, AS 
PROVIDED BY LAW, COMMENCING JANUARY 19, 1974 - THE CLAIM WAS AGAIN 
CLOS.ED BY THE SECOND DETERMINATION ORDER DATED JUNE 9, 197 5 Wi•HCH 

AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION FROM 
JANUARY 1 9 1 197 4 THROUGH APRIL 7, 197 5 BUT NO A.DDITIONAL AWARD 

FOR PERMANENT 'TOTAL. DISABILITY, 

ON JULY 11 1 1975 CLAIMANT WAS EXAMINED BY 0R 0 CHERRY, AN 
ORTHOPEDIST. BASED UPON HIS EXAMINATION, DR. CHERRY ISSUED TWO 
REP.ORTS - ONE,. ON JULY 15 1 1 975 TO CLAIMANT'S ATTORNEY AND ONE, 

DATED-AUGUST 13 1 1 975, TO LIBERTY MUTUAL INSURANCE COMPANY. BA
SICALLY, THE REPORTS WERE THE SAME AND THE SECOND.REPORT CONCLUDED 

WITH' THE STATEMENT 'I HEREBY REQUEST THAT HER CLAIM BE REOPENED 

FOR. THE ABOVE SUGGESTED TREATMENT'• THE EMPLOYER DID REOPEN THE 

CLAIM ANO MADE ITS FIRST PAYMENT OF TEMPORARY TOTAL DISABILITY 
COMPENSATION ON AUGUST 27 1 1975 FOR THE- PERIOD JULY 11 1 1975 TO 

AUGUST 2 1 . I 9 7 5 • 

THE REFEREE FOUND CLAIMANT HAD FAIL.ED TO DEMONSTRATE A NEED 
FOR IMMEDt'ATE MEDICAL. TREATMENT, THAT THE REFERRAL. TO THE PORTLAND 
PAIN CLINIC, SUGGESTED IN BOTH OF DR 0 CHERRY'S REPORTS, WAS ONLY FOR 

-198-

AND FAIR OPPORTUNITY TO LITIGATE ANY ISSUE UPON  HICH HIS RIGHTS DE
PENDED, IT MAY HAVE BEEN BECAUSE HE CHOSE TO PROVE INCAPACITY AS AN
EXCUSE FOR LATE FILING RATHER THAN TO ATTACK THE CONSTRUCTION OF THE
PROVISIONS OF ORS 65 6 .268 (4). THE OPPORTUNITY TO LITIGATE THE CON
STRUCTION OF BOTH ORS 656.268 AND 656.31 9  AS AVAILABLE TO C LA I MANT
BUT HAD NOT BEEN TAKEN ADVANTAGE OF BY HIM IN HIS PREVIOUS HEARING.

The REFEREE CONCLUDED THAT THE CLAIM  AS BARRED BY THE PRIOR

LITIGATION ON THE SAME POINT  HICH  AS ULTIMATELY AFFIRMED BY THE
COURT OF APPEALS.

The BOARD, ON DE NOVO REVIE , FINDS THE REFEREE'S INTERPRETA

TION OF THE FACTS AND THE LA TO BE VERY  ELL EXPRESSED AND AFFIRMS
AND ADOPTS THE FINDINGS AND CONCLUSIONS OF THE REFEREE AS ITS O N.

ORDER
The ord r of th r f r  dat d august 29, 1975 is affirm d.

WCB CASE NO. 75-2382 FEBRUARY 20, 1976

KATHERINE PETTEY BOTT, CLAIMANT
ED ARDS AND ED ARDS, CLAIMANT'S ATTYS.

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks board review of the referee's order which

AFFIRMED THE SECOND DETERMINATION ORDER OF JUNE 9 , 1 9 7 5 .

Claima t sustai ed a compe sable back i jury o November 6,
1 9 6 9  HILE  ORKING AS A NURSE HER CONDITION BECAME MEDICALLY
STATIONARY AND THE CLAIM  AS CLOSED  ITH THE A ARD OF 32 DEGREES.

In 1 9 7 4 CLAIMANT SUBMITTED A CLAIM FOR AGGRAVATION BASED

UPON A REPORT FROM DR. KEIZER. HER CLAIM  AS REOPENED FOR FUR
THER MEDICAL CARE AND TREATMENT AND PAYMENT OF COMPENSATION, AS
PROVIDED BY LA , COMMENCING JANUARY 1 9 , 1 9 7 4 THE CLAIM  AS AGAIN
CLOSED BY THE SECOND DETERMINATION ORDER DATED JUNE 9 , 19 7 5  HICH
A ARDED CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION FROM
JANUARY 19, 1974 THROUGH APRIL 7, 1975 BUT NO ADDITIONAL A ARD
FOR PERMANENT TOTAL DISABILITY.

On JULY 1 1 , 1 9 7 5 CLAIMANT  AS EXAMINED BY DR, CHERRY, AN

ORTHOPEDIST. BASED UPON HIS EXAMINATION, DR. CHERRY ISSUED T O
REPORTS ONE, ON JULY 1 5 , 1975 TO CLAIMANT' S ATTORNEY AND ONE,

DATED AUGUST 1 3 , 1 9 7 5 , TO LIBERTY MUTUAL INSURANCE COMPANY. BA
SICALLY, THE REPORTS  ERE THE SAME AND THE SECOND REPORT CONCLUDED
 ITH THE STATEMENT I HEREBY REQUEST THAT HER CLAIM BE REOPENED
FOR THE ABOVE SUGGESTED TREATMENT1. THE EMPLOYER DID REOPEN THE
CLAIM AND MADE ITS FIRST PAYMENT OF TEMPORARY TOTAL DISABILITY
COM PENSAT ION ON AUGUST 27, 1975 FOR THE PERIOD JULY 11, 1 9 7 5 TO
AUGUST 2 , 1 9 7 5 ,

The referee fou d claima t had failed to demo strate a  eed

FOR IMMEDIATE MEDICAL TREATMENT, THAT THE REFERRAL TO THE PORTLAND
PAIN CLINIC, SUGGESTED IN BOTH OF DR. CHERRY'S REPORTS,  AS ONLY FOR

-19 8
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FURTHER EVALUATION AND THERE. WAS .NO ELEMENT OF ·t MMEDIACY INDIC'ATED 
AS THE RE:°PORTS .RECEiVED,,FRQM DR •. · CHERRY INTRODUCED·, NO NEW DIA-GNOSIS. ,· ·,·, . : ·. .... . . - . . . . . -· . 

i ~-

THE REFEREE FOUND THAT CLAIMANT HAD FAI.LED TO SUSTAIN HER BUR

DEN O.f:; _PR(?,YING AN, UN~EA$ONABL:~ DE':,-A'( _I':'! REO_PENING HER .C.LAIM BECAUSE 
THE. TWO REPORTS FROM DR 0 CHERRYWERE.-SOMEWHAT EQUIVOCAL· AS TO :THE 

E'.x1's+i:::~~E $>r.' ii0MP,5=>F~ARY .iOTA'L plSABILfrv FROtyl' JULY·-~ 1-, 1,975; FORWARD. 
HE CONCLUDED. THAT THE EMPLOYER HAD GIVEN CLAIMANT THE-BENEFIT OF 

TH_!,: pou~:r::~f"I ACCEPTt'NG T_HE CLAJ.M .. FOR .PAYr0°ENT OF TIME ,LOSS A,·ND ·FOR 

;6~~1i~~R1~i6~N~~GF~~T::::~~Pb<;;s°s7.;1LEt~~!~~~;'~-~c~.1-::C:r:o~-~:.EN;~'t~~N-,' . . . . . . ' . . . 
TENTION OF CLAIMANT THAT SHE WAS ENTITLED TO TEMPORARY TOTAL DIS-

ABILITY .COMPENSATION FROJVI APRIL _7 ,. ~ 1 91; 5 TO DATE .. WAS_ NOT SUPPORTED 

BY, THE. IVIEDICAL.. EVIDE!'J.CE.0 .- . ' -. j •• 

T!-iE. ~E-~ERE~ FURT~ER CONCLUDED THAT THE EMPLOYER HAD VOLUN-'

TAR ILY RE_OPENE,D <;:LAI MAN Ty S· CLAIM FOR _.FLIRT.HER MEDICAL CARE ·AND FOR 

THE PAYM,ENT OF _TEMPORARY TqTAL.,Dl,S,ABI_LITY COMPENSATION ANO-j 'THE-RE
FORE, GLAIMANT 1-!AD ALREADY RECEIVED. ALL ~I'; .ThlE COM_PENS·AT'JON BENE- . 

FITS, T_?., Vii.HIGH SHE_ WAS El':ITl"(LED-BY LA~. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

. AND CONCLl)SIONS 9F. THE REFEREE. 

ORDER 
' . 

'THE ORDER OF THE _REFEREE DATED SEPTEMBER 2 3, 197 5 IS AFF·IRMED 0 

WCB CASE NO. 75~1320 

JAMYE .C. SMITH, _CLAIMANT 
GRANT, FERG'i.)SON AND CARTER, 

CLA.IMANT' s ATTYS~-

DEP,:. OF JUS_TICE, DEFENSE ATTY. 
REQUEST fOR REVIEW l3Y SAIF· 

FEBRUARY 23, '1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS 0 

'TH~·.:~TAT,E AC:~ibEN; 
0 

IN~U-~ANCE F~ND REQUESTS BOARD: REVIEW O.F 
THE REFEREE'S. ORD,E,R_WHiCH, AWARDED CLAIMANT 288 DEGREES .FOR ·90 PER. 
CENT UNS_Cl-tEDULED LOW BACK DISABILITY0 •• • 

'. C-LAi.MA~T V)JAS f:>- 46 -YEAR OLD NU.RSE' S• AIDE WHEN -SHE INJURED, HER 
BACK ON JUL_Y ,22 ,: 1972 ATTEMPTING TO TURN A PATl"ENT 0 SHE WAS FIRST 

SEEN BY DR •.. WE INMAN-_, AN OR:£:HO.PEDI ST, ON JULV-2 5 ~ 1 9.72 - -HE DIAG_-. 

NOS~D A LUIV)BAR .pf:'RAIN AGGRAVATI.NG DEGEN!;:RATIVE JOINT DI-SEASE,·: 
LUIYIBO.!SACRAL SP,1~!;: AND ESTIMATED CL~I MANT WOULD. SUF..FER ·APPROXt.-· 
MATE LY TWO_ WEE1$S-, TIME i,.,oss. ·•.,. 

CLAIMANT L!=cF.T .MEDFORD FOR CA_LIFORNIA AND WHl~E-Tl:-IERE A LAMI
NECTOMY AND.Disc EXCISION W~!S .PERFORMED BY DR. FLORIO,· AN ORTHO'-

PEDIC PHYSICIAN, IN MAY 1973. 0 LATER CLAIMANT RETURNED TO MEDFORD 
AND CAME UNDER THE CA.RE OF DR• WILSON, ALSO AN ORTHOPEDIST. 

IN OCTOBER 1 973 Df<• Wll._SON NOTED CLAIMANT WAS SYMPTOMATIC 
FROM PERSI_STENT NERVE_ ROOT _IRRITATION ON THE COMPRESSION AND, 

AFTER CONSUL TATI_ON, WITH. DR.,. LUCE, A NEUROSURGEON, RECOMMENDED A 

LAMINECTOMY, DECOMPRESSION AND TWO LEVEL SPINAL FUSION. THE PRO

POSED SURGERY WAS DISCUSSED WITH CLAIMANT WHO INDICATED THAT BE

CAUSE SHE WAS A .JOHOVAH TS (SIC) W IT'NE SS I SHE COULD NOT SUBMfT TO THE 
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FURTHER EVALUATION AND THERE.  AS .NO ELEMENT OF IMMEDIACY INDICATED
AS THE REPORTS RECEIVED FROM DR.. CHERRY INTRODUCED, NO NE DIAGNOSIS.

The referee fou d that claima t had failed to sustai her bur

den OF PROVING AN UNREASONABLE DELAY IN REOPENING HER CLAIM BECAUSE
THE,T O REPORTS FROM DR. CHERRY  ERE SOME HAT EQUIVOCAL AS TO THE
EXISTENCE OF TEMPORARY TOTAL DISABILITY FROM JULY 11 , 1 97 5, FOR ARD.
HE CONCLUDED THAT THE EMPLOYER HAD G1VENTLA1MANT THE BENEFIT OF
THE DOUBT', IN ACCEPTING THE CLA1M..FOR PAYMENT OF TIME LOSS AND FOR

A MEDICAL REOPENING ON THE RECOMMENDATION  HICH, . AS ESSENTIALLY
FOR EXPLORATION OF FURTHER POSSIBLE AVENUES OF DIAGNOSIS. THE CON
TENTION OF CLAIMANT THAT SHE  AS ENTITLED TO TEMPORARY TOTAL DIS
ABILITY COMPENSATION FROM APRIL 7 ,-1 97 5 TO DATE.  AS NOT SUPPORTED
BY THE MEDICAL EVIDENCE,.

The REFEREE FURTHER CONCLUDED THAT THE EMPLOYER HAD VOLUN

TARILY REOPENED CLAIMANT1 STLAIM FOR .FURTHER MEDICAL CARE AND FOR
THE PAYMENT OF TEMPORARY TOTAL .DISABILITY COMPENSATION AND j THERE
FORE, CLAIMANT HAD ALREADY RECEIVED ALL OF THE COMPENSATION BENE
FITS. TO.  HICH SHE  AS ENTITLED BY LA .

Th board, on d novo r vi w, affirms and adopts th findings
AND CONCLUSIONS OF. THE REFEREE.

ORDER
The order of the referee dated September 23, 1975 is affirmed.

* i

WCB CASE NO. 75-1320 FEBRUARY 23, 1976

JAMYE-C. SMITH, CLAIMANT
GRANT, FERGUSON AND CARTER,
claimant s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF , \ .

Reviewed by board members moore a d Phillips.

The,.STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIE OF
THE REFEREE'S. ORDER  HICH. A ARDED CLAIMANT 2 8 8 DEGREES FOR 90 PER.

CENT UNSCHEDULED LO BACK DISABILITY.

Claima t was a 46 year old  urse's aide whe she i jured her

BACK CON JULY 2 2 1 9 7 2 ATTEMPTING TO TURN A PATIENT, SHE  AS FIRST
SEEN BY DR..  EINMAN, AN ORTHOPEDIST, ON JULY 2 5 , 1 9 72 HE DIAG
NOSED A LUMBAR SPRAIN AGGRAVATING DEGENERATIVE JOINT DISEASE,
LUMBOSACRAL SPINE AND ESTIMATED CLAIMANT  OULD, SUFFER APPROXI-
MATELY T O  liEIJS.TIMI: LOSS.

Claima t left medford for Califor ia a d while there a lami
nectomy AND Disc EXCISION  AS .PERFORMED BY DR. FLORIO, AN ORTHO

PEDIC PHYSICIAN, IN MAY 1 9 7 3 . LATER CLAIMANT RETURNED-TO MEDFORD
AND CAME UNDER THE CARE OF. DR.  ILSON, ALSO AN ORTHOPEDIST.

In OCTOBER 1 9 73 DR.  I L SON NOTED C LAI MANT,  AS- SYMPTOMAT IC

FROM PERSISTENT NERVE. ROOT IRRITATION ON THE COMPRESSION AND,
AFTER CONSULTATION.  ITH, DR,; LUCE , A NEUROSURGEON, RECOMMENDED A
LAMINECTOMY, DECOMPRESSION AND T O LEVEL SPINAL FUSION. THE PRO
POSED SURGERY  AS D I SCUS,SE D  ITH CLAIMANT  HO INDICATED THAT BE
CAUSE SHE  AS A JOHOVAH'S ( SIC)  ITNESS, SHE COULDNOT SUBMIT TO THE
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IF IT INVOLVED ·THE POSSIBILITY OF A BLOOD' T_RANSFUSION 0 NEITHER 
· DR 0 WILSON.NOR DR0 L_UCE FELT IT WAS WISE TO· UNDERTAKE SURGERY UNDER 

SUCH COND.ITIONS. 

·. · fN JANU..;_RY 1. 9 7 5 CL.Al,l)IIANT WAS EXAMINED BY DR 0 HALFERTY AT .THE 
DISABILITY f'REVENTION DIVl!'510N 1 . HE FOUND HER MEDICALLY STATIONARY 
IN VIEW 6F HEH .REFUSAL. OF SURGERV 0 DR• HALFERTY WAS_OF THE OPINION 
THAT THE IMP.AIRMENT AS RELATED TO iHE INDUSTRIAL ACCiDENT WAS IN 
THE RANGE OF-·MODERATE. ON FEBRUARY 1 Z t 1 975_ THE CLAIM WAS CLOSED 
BY A OETE Rl')II.INAT ION ORDER WHICH AWARDED CL.Al MANT .1 6 0 -DEGREES FOR 
5.0 PER CENT. UNSCHEDULED LOW BACK DISAB.ILITY. 

·. . . . 

Qrsi JUNE 2~, 1975 DR 0 WILSON COMMENTED THAT HE FELT tHA.T IF 
CLAIMANT HAD HAD THE PROPOSED SURGERY AND AC_H IEVEO A GOOD RESULT 
THE.RE.FROM:, ·SHE. WOULD NOT HAVE BEEN ENTITLED TO AN AWARD EQUAL TO 
5 0 PER CENT .. OF THE MAXI MUM 0 HE FELT .-HER RIGHT TO REFUSE SURGERY 
WAS .UNQUESTIONABLE BUT T_HAT HER DISABILITY AS FAR AS LIFTING AND 
BENDING O_CCUPATIONS WERE CONCERNED WAS QUITE SEVERE WITH HER PRE
SENT SYMPTOMATOLOGY - CLAIMANT WOULD HAVE-.TO BE- CONFINED TO A 
RATH.ER_ SED'ENTARY TYPE OF INACTIVE OCCUPATION IN _OR_DER TO FUNCTION 
AT ALL~ 

·ON JULY 7 1 1975 DR~ LUCE CLASSIFIED HER DISABILITY AS MODER
. ~Tl,:LY SE:VERE •. · 

... · .. ·. P..-r TH.E INtTIA'- DISCUSSION REGARDING THE PROPOSED SURG,ERY, 

CL.AiMANT' SONLY .RELUCTANCE WAS RELATED TO THE USE OF BLOOD TRANS
FUSt'ONS1 · BASED UPON HER _RE1-1G1ous BEI-IEFS, ·BuT AT THE HEARING SHE 
·.TEST.IF JED THAT AFTER TALKING AGAIN WI.TH DR 0 LUCE, _SHE CONC.LUDED 
THAT THE RESULT-S OF -'SURGERY WOULD BE so QUESTIONABLE THAT SHE 
wou1-D: NOT BE -WILL.ING TO UNDERGO IT. 

"THE'. R~FEREE FOUND "£'.HAT AS A MATTER OF GE NERAI- f~NOWLE OGE. 
A SPINAL. FUSI_ON IS A VERY .SER.IOUS PROCEDURE AND THAT THERE CAN BE 
NO FIRM EXPECTATION OF IMPROVEMENT IN THE PHYSICAL STATUS OF A . 
PARTICULAR PATIENT - HE CONCLUDED THAT CLAIMANT• S REFUSAL. OF SUR-

. GERY WAS NOT UN.REASONABLE WITHOUT TAKING INTO .C0NSI_DERATION THE 
FACT. THAT CLAIMAN·T.·. BASED; INITIALLY, THE REFUSAi- ON RELIGIOUS 
SCRUPLES,. 

. . 
···THE REFEREE FURTHER FOUND THAT THE 0°BESITY MENTIONED IN .THE 

MEDICAL REPORTS WAS NOT A SUBSTANTIALLY C.ONTROI-LING FACTOR 'IN THE 
LEVEL OF· CLAIMANT•·S-DISABILITY. CLAIMANT 0 HAS COMPI-ETED THE 1 1 TH 
GRADE 1 .SHE HAS BEEN MARRIED.TWICE AND HAS HAD-SIX.CHILDREN, TWO 
OF WHOM LIVE WITH HER AT .TH.E PRESENT TIME 0 HER WORK BACKGROUND. 
CONSISTS OF. SEASONAL CAN°NERV AND AGRICULTURAL WO.RK, A SALES CLERK 
IN. A BAKERY. SHOP AND WORKING_, BRIEFLY, IN A S-A_NK~ EIETWEEN 1 950 
AND 1965 SHE WAS_OCCUPIED ~RIMARIL.Y WITH RAISING A FAMILY, SHE 
WORKED .ABOUT ONE TH I RD OF THE Tl ME. 0 AFTER 196 5 Si-IE WORKED FOR A 
LITTLE MORE THAN A VEAR AS A NURSE'S AIDE IN CAI-IFORNIA BUT DID NOT 
WORK AGAIN UNTIL 1 96 g· WHEN SH_E WENT. TO WORK FOR T_HE EMPLOYER• 

CL.Al MANT -HAS. PERFORME~ _NO WORK FOR PAY SINCE HER INDUS~R IAL 
.. INJU.RY 1 . THE REFE'REE FOUND THAT SHE HAD MARKED I-IMITATIONS ·ON HER 

AB1L1Tv -r·o R·cMAIN.ON HER .FEET FOR ANY. EXTENDED PERtOD oF TIME·, To 
WAI-K· MORE ··THAN A .BLOCK WITHOUT AGGRAVATING HER BACK PAIN AND WAS' 
UNABLE TO SIT CO_NT.INUOUSL.Y OR ASSUME ANY POSTURE WITHOUT CHANGING 
HER.POSITION FROM T.IM.E·.TO TIME 0 SHE HAS MARl<ED INABILITY TO BEND 
AND HAS TROUBLE LIFTING ANYTHING OF SUBSTANTIAL WEIGHT - SHE. ALSO 

'HAS_ DI FF IC ULTY S_LEEPING ON ACCOUNT OF HER BACK PA IN, 

A PSYCHOL.:0Gic'AL EVALUATION BY DR~ PERKINS INDICATED .THAT 
CLAIMANT COULD _BE CONSIDERED AS A PERSON WHO WOUI-D RETURN To' WORK 

-2 0 0 -
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SURGERY if it i volved the possibility of a blood tra sfusio ,  either

DR, WILSON NOR DR. LUCE FELT IT WAS WISE TO UNDERTAKE SURGERY UNDER
SUCH CONDITIONS,

I JANUARY 1 975 CLAIMANT WAS EXAMINED BY DR. HALFERTY AT THE

DISABILITY PREVENTION DIVISION, HE FOUND HER MEDICALLY STATIONARY
IN VIEW OF HER REFUSAL OF SURGERY, DR. HALFERTY WAS OF THE OPINION
THAT THE IMPAIRMENT AS RELATED TO THE INDUSTRIAL ACCIDENT WAS IN
THE RANGE OF- MODERATE, ON FEBRUARY 1 2 , 1 9 7 5 THE CLAIM WAS CLOSED
BY A DETERMINATION ORDER WHICH AWARDED CLAIMANT .16 0 DEGREES FOR
50 PER CENT UNSCHEDULED LOW BACK disability.

O JUNE 24, 1 9 75 DR, WILSON COMMENTED THAT HE FELT THAT IF

CLAIMANT HAD HAD THE PROPOSED SURGERY AND ACHIEVED A GOOD RESULT
THEREFROM', SHE, WOULD NOT HAVE BEEN ENTITLED TO AN AWARD EQUAL TO
50 PER CENT, OF THE MAXIMUM. HE FELT HER RIGHT TO REFUSE SURGERY
WAS UNQUESTIONABLE BUT THAT HER DISABILITY AS FAR AS LIFTING AND
BENDING OCCUPATIONS WERE CONCERNED WAS QUITE SEVERE WITH HER PRE
SENT SYM PTOMATOLOGY CLAIMANT WOULD HAVE TO BE CONFINED TO A
RATHER SEDENTARY TYPE OF INACTIVE OCCUPATION IN ORDER TO FUNCTION
AT ALL.

O JULY 17 , 1 97 5 DR, LUCE CLASSIFIED HER DISABILITY AS MODER

ATELY SEVERE.

At THE INITIAL DISCUSSION REGARDING THE PROPOSED SURGERY, •
CLAIMANT S ONLY RELUCTANCE WAS RELATED TO THE USE OF BLOOD TRANS
FUSIONS, BASED UPON HER RELIGIOUS BELIEFS, BUT AT THE HEARING SHE
TESTIFIED THAT AFTER TALKING AGAIN WITH DR. LUCE, SHE CONCLUDED
THAT THE RESULTS OF SURGERY WOULD BE SO QUESTIONABLE THAT SHE
WOULD- NOT BE WILLING TO UNDERGO IT.

The REFEREE FOUND THAT AS A MATTER OF GENERAL KNOWLEDGE,
A SPINAL FUSION IS A VERY SERIOUS PROCEDURE AND THAT THERE CAN BE
NO FIRM EXPECTATION OF. IMPROVEMENT IN THE. PHYSICAL STATUS OF A
PARTICULAR PATIENT HE CONCLUDED THAT CLAIMANT S REFUSAL OF SUR
GERY WAS NOT UNREASONABLE WITHOUT TAKING INTO CONSIDERATION THE
FACT. THAT CLAIMANT .BASED, INITIALLY, THE REFUSAL ON RELIGIOUS
SCRUPLE S.

The REFEREE FURTHER FOUND THAT THE OBESITY MENTIONED IN THE

MEDICAL REPORTS WAS NOT A SUBSTANTIALLY CONTROLLING FACTOR IN THE
LEVEL OF CLAIMANT' S DISABILITY, CLAIMANT HAS COMPLETED THE 1 1 TH
GRADE, SHE HAS BEEN MARRIED TWICE AND HAS H AD S IX C H l LDRE N, TWO
OF WHOM LIVE WITH HER AT THE PRESENT TIME. HER WORK BACKGROUND
CONSISTS OF SEASONAL CANNERY AND AGRICULTURAL WO.RK, A SALES CLERK
IN.1A BAKERY SHOP AND WORKING, BRIEFLY, IN A BANK. BETWEEN 1950
AND 1 9 6 5 SHE WAS OCCUPIED PRIMARILY WITH RAISING A FAMILY, SHE
WORKED ABOUT ONE THIRD OF THE TIME. AFTER 1 9 6 5 SHE WORKED FOR A
LITTLE MORE THAN A YEAR AS A NURSE S AIDE IN CALIFORNIA BUT DID NOT
WORK AGAIN UNTIL 1 96 9 WHEN SHE WENT TO WORK FOR THE EMPLOYER.

Claima t has performed  o work for pay si ce her i dustrial

INJURY. THE REFEREE FOUND THAT SHE HAD MARKED LIMITATIONS ON HER
ABILITY TO REMAIN..ON HER .FEET FOR ANY' EXTENDED PERIOD OF TIME, TO
WALK- MORE THAN A BLOCK WITHOUT AGGRAVATING HER BACK PAIN AND WAS
UNABLE TO SIT CONTINUOUSLY OR ASSUME ANY POSTURE WITHOUT CHANGING
HER POSITION FROM Tl ME TO TIME, SHE HAS MARKED INABILITY TO BEND
AND HAS TROUBLE LIFTING ANYTHING OF SUBSTANTIAL WEIGHT SHE ALSO
HAS DIFFICULTY SLEEPING ON ACCOUNT OF HER BACK PAIN,

A PSYCHOLOGICAL EVALUATION BY DR. PERKINS INDICATED THAT

CLAIMANT COULD BE CONSIDERED AS A PERSON WHO WOULD RETURN TO WORK

2 0 0
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IF HER PHYSICAL HEALTH PERMITTED HER TO DO SO AND SHE FELT CAPABLE 

·oF EMPLOYMENT. SHE WAS _FELT TO BE A GOOD CANDIDA"tE, i="OLLOWING 

TRAINING, !="OR EMPLOYMENT AS A HOSPI-TAL ADMITTING CLERK OR RECEP

TIONIST IF ONL:Y VERY LITTLE CLERICAL ROUTINE WERE INVOLVED. 

THE RE FE REE, RELYING ON FERGUSON V O WOHL SHOE COMPANY (UNDER
SCORED), 1 1 OR APP 4 07, FOUND THAT CLAIMANT COULD BE CONSIDERED AS 

A PERSON WILLING TO WORK BUT PHYSICALLY UNABLE TO UNDERTAKE A FULL 

Tl ME, RETRAIN I NG PROGRAM. 

THE REFEREE CONCLUDED, CONSIDERING CLAIMANT'S AGE, EDUCATION, 

INTELLIGENCE AND y\/ORK EXPERIENCE IN CONTEXT WITH HER VERY SUBSTAN

TIALLY LIMITING PHYSICAL DISABILITY AND QUESTIONABLE ABILITY TO PHY

SICALLY TOLERATE A VOCATIONAL RETRAINING PROGRAM - MAKING THE PRO

JECTION CALLED FOR BY FERGUSON ( UNDERSCORED) - THAT CLAIMANT HAD 

SUSTAINED A LOSS OF WAGE EARNING CAPACITY FAR GREATER THAN THAT FOR 

WHICH SHE HAD BEEN AWARDED. HE INCREASED THE AWARD OF 5 0 PER CENT 

TO 90 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED 

DJSABILITY 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 1 I, 1975 IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 

OF 400 DOLLARS, PAYABLE BY STATE ACCIDENT INSURANCE FUND 0 

WCB CASE NO. 74-4344 FEBRUARY 24, 1976 

HAROLD. MITCHELL, CLAIMANT 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

C LAI MANT 1 S ATTYS 0 

DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER SEC:KS REVIEW BY THC: BOARD OF THE REFEREE'S 

ORDER WHICH DISAPPROVED THE DENIAL OF CLAIMANT'S CLAIM BY THE 

STATE ACCIDENT INSURANCE FUND, REM ANOE D THE CLAIM TO THE FUND TO 

ACCEPT AND PROV IDE CL.Al MANT COM PE NSAT ION PURSUANT TO THE OCC UPA

TIONAL DI SEASE LAW, ASSESSED A PENAL TY OF 2 5 PER CE NT OF THE TE M

PORARY TOTAL DISABILITY COM PE NSAT ION TO WHICH CLAIMANT WAS ENT JTLED 

AS OF THE DATE OF THE DENIAL AND ORDERED THE FUND TO PAY CLAIMANT'S 
COUNSEL A REASONABLE ATTORNEY'S FEE 0 

CLAIMANT WAS A 4 8 YEAR OLD HEARING AID REPAIRMAN - AFTER 9 

YEARS ON THE -!OB HE Q!JIT ON JULY 1 9, 1 !J74 ,BUT W~S UNABLE TO·0BTAIN 
A CLAIM FORM ( HIS EM PL.OVER DID NOT PROVIDE WORK\\,IIENY S COMPENSATION 
COVERAGE) UNTIL AUGUST I, 1974 0 SOMETIME PRIOR TO SEPTEMBER 24, 
1974 CLAIMANT -RECEIVED A CHECK.FROM THE FUND IN THE AMOUNT OF 
2 1•33 _DOLLARS - HE HAS RECEIVED NO MONEY FROM THE FUND. SINCE THEN. 

ON.NOVEMBER z"s, ·1 974 THE FUND � E~IED THE CLAIM ON THE GROUNDS 
THE AUDIOGRAMS REVEALED NO. MEASURABLE LOSS OF HEARING _ACUITY 0 • • . • . 'i • . ~ 

IF HER PHYSICAL HEALTH PERMITTED HER TO DO SO AND SHE FELT CAPABLE
OF EMPLOYMENT. SHE WAS FELT TO BE A GOOD CANDIDATE, FOLLOWING
TRAINING, FOR EMPLOYMENT AS A HOSPITAL ADMITTING CLERK OR RECEP
TIONIST IF ONLY VERY LITTLE CLERICAL ROUTINE, WERE INVOLVED.

The REFEREE, RELYING ON FERGUSON y. WOHL SHOE COMPANY (UNDER
SCORED), 11 OR APP 4 0 7 , FOUND THAT CLAIMANT COULD BE CONSIDERED AS
A PERSON WILLING TO WORK BUT PHYSICALLY UNABLE TO UNDERTAKE A FULL
TIME RETRAINING PROGRAM. ,

The referee co cluded, co sideri g claima t’s age, educatio ,
INTELLIGENCE AND yV°RK EXPERIENCE IN CONTEXT WITH HER VERY SUBSTAN
TIALLY LIMITING PHYSICAL DISABILITY AND QUESTIONABLE ABILITY TO PHY
SICALLY TOLERATE A VOCATIONAL RETRAINING PROGRAM MAKING THE PRO
JECTION CALLED FOR BY FERGUSON (UNDERSCORED) THAT CLAIMANT HAD
SUSTAINED A LOSS OF WAGE EARNING CAPACITY FAR GREATER THAN THAT FOR
WHICH SHE HAD BEEN AWARDED. HE INCREASED THE AWARD OF 50 PER CENT
TO 90 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED
DISABILITY.

Th board, on d novo r vi w, affirms th findings and con
clusions OF THE r f r  . •.

ORDER
The order of the referee dated august 11, 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM
OF 400 DOLLARS, PAYABLE BY STATE ACCIDENT INSURANCE FUND,

WCB CASE NO, 74—4344 FEBRUARY 24, 1976

HAROLD MITCHELL, CLAIMANT
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
claima t s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The employer seeks review by the board of the referee's
order which disapproved the de ial of claima t’s claim by the
STATE ACCIDENT INSURANCE FUND, REMANDED THE CLAIM TO THE FUND TO
ACCEPT. AND PROVIDE CLAI MANT COMPENSATION PURSUANT TO THE. OCCUPA
TIONAL DISEASE LAW, ASSESSED A PENALTY OF 2 5 PER CENT OF THE TEM
PORARY TOTAL DISABILITY COMPENSATION TO WHICH CLAIMANT WAS ENTITLED
AS OF THE DATE OF THE DENIAL AND ORDERED THE FUND TO PAY CLAIMANT1 S
COUNSEL A REASONABLE ATTORNEY* S FEE.

Claima t was a 48 year old heari g aid repairma after 9
YEARS ON THE JOB HE QUIT ON JULY 1 9 , 1 97 4 BUT WAS UNABLE TO OBTAIN
A CLAIM FORM (HIS EMPLOYER DID NOT PROVIDE WORKMEN'S COMPENSATION
COVERAGE) UNTIL AUGUST I, 1 974. SO METIME PRIOR TO SE PTEMBER 2 4 ,
1 97 4 CLAIMANT RECEIVED A CHECK.FROM THE FUND IN THE AMOUNT OF
2 1.33 DOLLARS HE HAS RECEIVED NO MONEY FROM THE FUND SINCE THEN.

O NOVEMBER 25*1 974 THE FUND DENIED THE CLAIM ON THE GROUNDS

THE AUDIOGRAMS REVEALED NO MEASURABLE LOSS OF HEARING ACUITY.
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CLAIMANT· _IS AFFLl~TED WITH A CHRONIC ANXIETY NEUROSIS WHICH 

BECAME SYMPTOMATIC AT LEAST 2 0 YEARS PRIOR TO THE DATE OF HIS CLAIM• 
EVENTUAL,-LY 1 HE OBTAINED PROFESSIONAL HELP AND BY REDUCING HIS DAILY 
WORK LOAD HAD BEEN ABLE TO BRING THE LEVEL OF .HIS SYMPTOMS DOWN. 

DURING THE VEAR PRIOR TO HIS TERMINATION CLAIMANT- HAD DRIFTED BACK 
INTO HIS OLD HA.BITS OF ASSUMING'A GREATER WORK LOAD AND, ACCORDINGLY, 
HIS TENSIONS INCREASED. 

CLAIMANT CONTENDS THE HIGH FREQUENCY NOISE LEVELS TO WHICH 
HEARING AID TESTING SUBJECTED HIM DAILY INCREASED HIS TENSIONS TO THE 
POINT THAT HE FINALLY HAD TO QUIT AND THAT THEREAFTER HIS NOISE
PROV.OKED _.'S.YMPTOMS; SUBSIDED TO A LOWER 'LEVE_L AND HIS CONDITION IM
PROVED• 

THE REFEREE FOUND NO MEDICAL EVIDENCE WHICH INDICATED CLAIM
·ANT HAD BE~·N ADVISED HE HAD AN OCCUPATIONAL DISEASE BEFORE HE QUIT 

:. WORK BUT THAT CLAIMANT HAD FOR SOME TIME TOLD HIS SPECIAL CONSUL
TA°N:TS- THAT HIS JOB WAS RESPONSIBLE FOR HIS PROBLEMS AND THAT HE 
WANTE.D TO Q.UJT WORK.ING• DR. GORDON, A PSYCHIATRIST, SAW CLAIMANT 
FOUR T.IMES BETWEEN SEPTEMBER 5 1 1 973 AND JULY 12 1 1 974 • IT WAS 
HIS OP.INION THAT THE NOISE EXPOSURE AT CLAIMANT'S WORK WAS A MA
TERIAL CONTRIBUTING FACTOR IN AGGRAVATING CLAIMANT'S PREEXISTING 
ANXIETY NEUROSIS AND THAT IT WAS PROBABLE THAT CLAIMANT WOULD NOT 
B_E ABLE TO RE.TURN TO THIS TYPE OF WORKe. HE CON.CEDED, HOWEVER, THAT 

CLAIM_ANT.HASi'·LOWERED THE LEVEL OF HIS SYMPTOMS SINCE LEAVING HIS 
JOB···AND 1 THEREi='ORE 1 THE RESULTS OF THE AGGRAVATION NO LONGER EXIST• 
THE REFEREE CONCLUDED THAT CLAIMANT'S PREEXISTING CHRONIC ANXIETY 
NEUROSIS WAS AGGRAVATED, EVEN THOUGH TEMPORARILY, BY HIS WORK AND 
THAT,. THERE_FORE, HE WAS ENTITLED TO COMPENSATION• 

THE:. RE FE REE FOUND THAT CLAIMANT LEFT WORK ON JULY 1 9 1 197 4 

BUT ·BECAU.SE HIS EMPLOYER DID NOT· COMPLY WITH THE LAW AND PROVIDE 
WORKMEN' S·COMPENS_ATION IN.SURANCE FOR.HIS EMPLOYES 1 I_T TOOK CLA_IM
ANT UNTIL AUGUST 1 1 197 4 TO GET· A CLAIM FORIV!ALLV ST ARTE De THE 
REFER~E CONCLUDED Tl:-IAT THE CLAIMANT WAS ENTITLED TO PENALTIES FOR 
NON_PAYMENT OF COM.PENSATION FOR THIS PERIOD CHARGEABLE BACK TO THE 
EMPL,OYER UNDER THE PROVISIONS OF ORS 656 0 26.2(3) (D) (8). THE REFEREE 
FOUND ·THAT.CLAIMANT WAS PAID 2 1 • 3 3 DOLLARS BETWEEN AUGUST 1 1 1 9 7 4 
ANO.SEPTEMBER 24 ,: I_ 974 ALTHOUGH THE CLAIM WAS NOT DENIED UNTIL. 
NOVEMBER _2_5 1 1·9 7 4 • HE CONCLUDED THAT ANY ADDITIONAL COMPENSATION 
TO WHICH CLAI.MANT MIGHT BE ENTITLED FROM AND AFTER AUGUST 1 1 197 4 
WAS' L-IKEWISE SUBJECT .TO PENAL"rY BECAUSE OF THE FUND'S FAILURE TO 
COMPLY WITH THE PROVISIONS OF ORS 656.262(4) AND THAT CLAIMANT'S 
COUNSEL' WAS. ENTITLED TO A REASONABLE ATTORNEY'S FEE •. 

\N1T·H RESPECT TO THE. ISSUE OF TIMELINESS OF CLAIM 1 .. THE REFEREE 
FOUND THAT C.LAIMANT.HAD KNOWN OF HIS CONDITION FOR YEARS. AND fELT 

THAT HIS JOB CAUSED IT - HOWEVER, HE DID NOT BECOME DISABLED IN THE 

SENSE THAT HE WAS UNABLE TO CONTINUE WORKING UNTIL. JULY I 9, 19.74 NOR 
DID ANY DOCTOR TELL HIM THAT HE. HAD AN OCCUPATIONAL DISEASE BEFORE 

· THAT DATE• . THE REFEREE FU_RTHER FOUND THAT CLAIMANT HAD SIGNED HIS 
CLAIM FOR OCCUPATIONAL INJURY OR DISEASE WITHIN ONE MONTH AFTER HE 
BECAME DISABLED A_ND HIS CLAIM WAS NOT BARRED • 

. THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ·ADOPTS THE CONCLU

S_IONS OF THE ~E FE REE• 

ORDER 

THE ORDER OF THE REF,EREE DATED JUNE 24, I 975 IS AFFIRMED .• 

CLAIMANT' s COUNSE;_ JS AWARDED AS A REASONABLE ATTORNEY' s 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM 

-2 02 -

Claima t is afflicted with a chro ic a xiety  eurosis which

BECAME SYMPTOMATIC AT LEAST 2 0 YEARS PRIOR TO THE DATE OF HIS CLAIM.
EVENTUALLY, HE OBTAINED PROFESSIONAL HELP AND BY REDUCING HIS DAILY
WORK LOAD HAD BEEN ABLE TO BRING THE LEVEL OF HIS SYMPTOMS DOWN.
DURING THE YEAR PRIOR TO HIS TERMINATION CLAIMANT- HAD DRIFTED BACK
INTO HIS OLD HABITS OF ASSUMING A GREATER WORK LOAD AND, ACCORDINGLY,
HIS TENSIONS INCREASED.

Claima t co te ds the high freque cy  oise levels to which

heari g aid testi g subjected him daily i creased his te sio s to the

poi t that he fi ally had to quit a d that thereafter his  oise
provoked symptoms subsided to A LOWER LEVEL AND HIS CONDITION IM
PROVED,

The referee fou d  o medical evide ce which i dicated claim

a t HAD BEEN ADVISED HE HAD AN OCCUPATIONAL DISEASE BEFORE HE QUIT
WORK BUT THAT CLAIMANT HAD FOR SOME TIME TOLD HIS SPECIAL CONSUL
TANTS THAT HIS JOB WAS RESPONSIBLE FOR HIS PROBLEMS AND THAT HE
WANTED TO QUIT WORKING. DR. GORDON, A PSYCHIATRIST, SAW CLAIMANT
FOUR TIMES BETWEEN SEPTEMBERS, 1973 AND JULY 1 2 , 1 9 74 . IT WAS
HIS OPINION THAT THE NOISE EXPOSURE AT CLAIMANT'S WORK WAS A MA
TERIAL CONTRIBUTING FACTOR IN AGGRAVATING CLAIMANT'S PREEXISTING
ANXIETY NEUROSIS AND THAT IT WAS PROBABLE THAT CLAIMANT WOULD NOT
BE ABLE TO RETURN TO THIS TYPE OF WORK. HE CONCEDED, HOWEVER, THAT
CLAIMANT HAS LOWERED THE LEVEL OF HIS SYMPTOMS SINCE LEAVING HIS
JOB AND, THEREFORE, THE RESULTS OF THE AGGRAVATION NO LONGER EXIST.
THE REFEREE CONCLUDED THAT CLAIMANT'S PREEXISTING CHRONIC ANXIETY
NEUROSIS WAS AGGRAVATED, EVEN THOUGH TEMPORARILY, BY HIS WORK AND
THAT, THEREFORE, HE WAS ENTITLED TO COMPENSATION.

The REFEREE FOUND THAT CLAIMANT LEFT WORK ON JULY 19, 1974

BUT BECAUSE HIS EMPLOYER DID NOT COMPLY WITH THE LAW AND PROVIDE
WORKMEN' S COMPENSATION INSURANCE FOR.HIS EMPLOYES, IT TOOK CLAIM
ANT UNTIL AUGUST 1 , 1 9 7 4 TO GET A CLAIM FORMALLY STARTED. THE
REFEREE CONCLUDED THAT THE CLAIMANT WAS ENTITLED TO PENALTIES FOR
NONPAYMENT OF COMPENSATION FOR THIS PERIOD CHARGEABLE BACK TO THE
EMPLOYER UNDER THE PROVISIONS OF ORS 656. 2 6.2 (3) (D) (8) . THE REFEREE
FOUND THAT CLAIMANT WAS PAID 21,33 DOLLARS BETWEEN AUGUST 1, 1974
AND SEPTEMBER 24,; 1 9 7 4 ALTHOUGH THE CLAIM WAS NOT DENIED UNTIL
NOVEMBER 2 5 , 1974. HE CONCLUDED THAT ANY ADDITIONAL COMPENSATION
TO WHICH CLAIMANT MIGHT BE ENTITLED FROM AND AFTER AUGUST 1 , 1974
WAS LIKEWISE SUBJECT TO PENALTY BECAUSE OF THE FUND'S FAILURE TO
COM PLY WITH THE PROVISIONS OF ORS 656.262 (4) AND THAT CLAIMANT' S
COUNSEL WAS ENTITLED TO A REASONABLE ATTORNEY1 S FEE.

With r sp ct to th issu of tim lin ss of claim, th r f r  
FOUND THAT CLAIMANT HAD KNOWN OF HIS CONDITION FOR YEARS AND FELT
THAT HIS JOB CAUSED IT HOWEVER, HE DID NOT BECOME DISABLED IN THE
SENSE THAT HE WAS UNABLE TO CONTINUE WORKING UNTIL JULY 1 9 , 1 9 7 4 NOR
DID ANY DOCTOR TELL HIM THAT HE HAD AN OCCUPATIONAL DISEASE BEFORE
THAT DATE. THE REFEREE FURTHER FOUND THAT CLAIMANT HAD SIGNED HIS
CLAIM FOR OCCUPATIONAL INJURY OR DISEASE WITHIN ONE MONTH AFTER HE
BECAME DISABLED AND HIS CLAIM WAS NOT BARRED.

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE CONCLU
SIONS OF THE REFEREE.

ORDER
The order of the referee dated ju e 24 , 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM

-2 02

-










-



-



                
          

           
        

    

  
   

 
     
    

    
      

            
            

      
         

            
               

        
                
             
                           

           
                

               
            
           
            

         
          
         
              
                
         

          
       

                

              
            
            
           

         
            

                  
              
           

            
         
                   
            
             

             
              

              

  

350 DOLLARS, PAYABLE IN THE FIRST INSTANCE BY THE S:f'ATE-'Ac-cii:>ENT·· 
INSURANCE FUND ANO RECOVERABLE F~OM PORiLAND HEARING Ato·•·ce:NTE1R·, ·,,;-; 

INC. BY THE WORKMEN' s COMPENSATION BOARD UNDER THE PR·oviSIONS OF, .. 
"ORS 6·56.054 0 .:,-;.. ··.• 

. ~-::: ; ' ~-. ~-.: 

WCB CASE NO •. 7S-2283c•3~!'---FEBRUA,RY-· 24·•' -1976 
l • . · :··_ .. ·,-:."_!~ ·_, . ·-' V•/ -.: :: ·~; •--~~_;~:_:--: •':[. ,·•cir; .! ·_ --~-.,:.,,-:-:_":l\... . .i!\J':..! 

. :, .. ·. :·•' ~ : .... ; : •• 1- :· ,:: ) • . -, . ' ':] -=~ _j [3 !-.., 

J .'-:i -t :-4 :'.i 

· ;;:., ,13<1 
DONALD.MAUGK,-.,.,CLAIMANT·. · 
BAILEY, DOBLIE AND.BRUNN,:- '•-· 

CLAIMANT• S ATTYS 0 

PH·ILIP· MONGRAl·N 0 •DEF·ENSE·-·ATTV;:, 
REQUEST FOR 'REVl·EW-·,a.y. ·CLAI-MANT•-'·. ·: 

- I \, • •• -, 

-:: r -•, 

.\ ... J_ ; __ ; ,.· _,,, -\ .• : • '· 

. n ,·:. ---1 

REVIEWED BY BOARD MEMBER!:? WILSON AND MqORE. 
-1-••• • 

CLAIMANT SE-EKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE -DETERMtNAT1ON ORDER MAILED -MARCH·1·3 •• :1 9'7ls<wH:e:Re:Bv 

CLAIMANT WAS AWARDED 1 3 AND ONE HALF DEGREES FOR 2 2· AND ONE HALF 

PER CENT LOSS OF HEARING IN HIS LEFT EAR• 

·-. CLAIMANT,· A 6 1 YEAR oL� wELC>tR, wAs:·1:N:JURE� oi-:i'-'0MAv 1. , 9 7 1 
WHEN SOME HOT METAL FELL INTO.HIS LEFT .EAR AND PERFORATED HIS EAR 

DRUM. HE WAS TREATED BY � R. CONWAY AND _JN, P~T~fER, 1 9?:!. .!\i .T~¥Pt'l'1?-
PLASTY OF THE LEFT EAR WAS PERFORMED• - · · · · - .. ! ... ·· · ... , •· , 

ON NOVEMBER 21. 1974 � R. coNwAY 1ND1cATED 1N 1-.f1s i=-1'r-iAL'REPORT 
THAT CLAIMANT HAD HAD DIFFICUL TV WITH HIS· EAR SINCE HIS·•i!:AST- VISIT 

IN JANUARY 1 972, THAT IT REMAINED SOMEWHAT·OF A PROBt:::EM TO'HIM BUT 
HE DID NOT HAVE ANY DRAINAGE OR PAIN. THERE WAS SOME PERSISTENT 
HIGH PITCH TINNITUS 0 EXAMINATION OF "THE':EAR- REVEALED A:,w.E0 L!L. HEALED 

SURGICAL PROCEDURE ON THE LEFT SIDE WITH A SMALL RETENTION CYST AT 
THE ANTERIOR INFERIOR-EXTENT OF THE C·ANAL'• AND "SLIGHT -LATERAL HEAL
ING OF THE TYMPANIC GRAFT. AUDIOME-TRIC EVALUATION R'E\/EAL:S A STABLE 
LEVEL AT APPROXIMA"F.ELY 3·5 DECIBELS THROUGH ToHE FREQUENCJ•ES·BEL'OW · 

2 0 000 CYCLES IN THE LEFT EAR AND A LEVEL OF APPROXIMATEl:..Y. 15 -·DECIBE~S 
BELOW 2,000 CYCLES IN THE RIGHT EAR• AT AND ABOVE 2 t O O O CYCLES, 
THERE WAS EVIDENCE .OF .'\COUSTIC TRA-UMA·,~•-1·.,E. •1 PERS:f'S-TEiNT· HI_GH -PITCH 
TINNITISe _.:. /-.. ' ··' \ '.·\' 

.; _. ;.., •..,•_t • ., : l 

BASED ON THIS EXAMINATION""THE -DE_TERMINATION ORDE·R w·~s ISSUE-�-· 
ON MARCH 1 3 1 I 9 7 5 •. •! . . . •. : -. - .'. -

ON JULY 1 4 ,- 1 975 CLAIMANT WAS EXAMINED BY DR• SWANCUTT. 
THE EXAMINATION INDICATED THE RIGHT' EAR DRUM' TO BE NEGATIVE AND THE 
LEFT EAR- DRUM WAS 'QU!TE THICKENED BUT IT ·APPEARED INTACT. _. AN· AUDIO
GRAM SHOWED A HIGH TONE SENSORY NEURAL LOSS 1 BILATERALLY, -WITH A 

CONDUCTIVE LO!:,_::, IN THE LOWER FREQUENCIES, BILATERALLY, WHICH WAS 
MORE MARKED ON THE LEFT. A COMPUTATION'OF THE LOSS REVEALED A 
2 1 PER. CENT LOSS ON 'THE RIGHT WITH A 3 4 'PER CENT LOSS ON 'THE LEFT 
OR BINAURAL. LOSS· OF 2 4 PER CENT. DR. SWANCUTT FELT THAT- THE LOSS 

ON THE LEFT MIGHT WELL BE ASSOCIATED'Wl;r'H THE: INDUSTR__I-AI:.. INJ_URV, 

HOWEVER, THE LOSS 'ON THE RIGHT WAS NOT, IN ALL' PROBABl'LllTY, Assa-· 
CIATED WITH· THAT INJURY. SUBSEQUENTLY, DR-~ SWANCUTT STATED THAT 

SOME OF THE LOSS IN THE LEF-T EAR PROBABL:Y COUL'D BE -ASSOCIATED WITH 

THE INJURY BUT IT WAS IMPOSSIBLE TO DETERMINE EXACTLY HOW MUCH OF 
HIS HEARING LOSS IN THE LEFT EAR COULD BE THE RESULT-OF.THE.INJURY 

INASMUCH AS HE HAS HAD A LOSS ON THE RIGHT AL THOUGH NOT AS SEVERE 0 

THE REFEREE FOUND THAT THE 34 PER CENT LOSS OF"HE 0ARING IN THE, 
LEFT EAR MUST BE CONSIDERED WITH THE 2 1. PER CENT LOSS IN THE RIGHT 

-2 0 3 -

OF 3 5 0 DOLLARS, PAYABLE IN THE FIRST INSTANCE BY THE ST'ATE ACCIDENT
INSURANCE FUND AND RECOVERABLE FROM PORTLAND HEARING AID 'GENTE'RV'IV,V
INC, BY THE WORKMEN S COMPENSATION BOARD UNDER THE PROVISIONS OF
ORS 6 5 6 . 0 54 ,

WCB CASE NO. 75—2283 <

DONALD. MAUGK, ^CLAIMANT
BAILEY, DOBLIE AND BRUNN,
claima t s ATTYS.

PHILIP MONGRAIN, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

..FEBRUARY 24 < 1 976
>, \ 4 r / r >"C

\/ * •' K • , '• J - H -4
r . -< J * . ;  3*1

ReVIEWED BY BOARD MEMBERS WILSON AND MOORE.

Claima t seeks board review of the referee’s order which

AFFIRMED THE DETERMINATION ORDER MAILED MARCH 13 ,' :1 9 75 WHEREBY
CLAIMANT WAS AWARDED 1 3 AND ONE HALF DEGREES FOR 2 2 AND ONE HALF
PER CENT LOSS OF HEARING IN HIS LEFT EAR.

\ CLAIMANT; A 6 1 YEAR OLD WELDER, WAS INJURED ON MAY 1 , 197 1

WHEN SOME HOT METAL FELL INTO HIS LEFT EAR AND PERFORATED HIS EAR
DRUM. HE WAS TREATED BY DR. CONWAY AND IN OCTOBER 1 9,7.1 aA .TYMPANO
PLASTY OF THE LEFT EAR WAS PERFORMED. «C . . >

O NOVEMBER 21 , 1974 DR. CONWAY INDICATED IN HIS FINAL REPORT
THAT CLAIMANT HAD HAD DIFFICULTY WITH HIS EAR SINCE H IS i EAST V I SIT
IN JANUARY 1 9 72 , THAT IT REMAINED SOMEWHAT OF A PROBLEM fb'HIM BUT
HE DID NOT HAVE ANY DRAINAGE OR PAIN. THERE WAS SOME PERSISTENT
HIGH PITCH TINNITUS. EXAMINATION OF THE EAR. REVEALED A WELL HEALED
SURGICAL PROCEDURE ON THE LEFT SIDE WITH A SMALL RETENTION CYST AT
THE ANTERIOR INFERIOR-EXTENT OF THE CANAL AND 'SLIGHT LATERAL HEAL
ING OF THE TYMPANIC GRAFT. AUDIOMETRIC EVALUATION REVEALS A STABLE
LEVEL AT APPROXIMATELY 35 DECIBELS THROUGH THE FREQUENCIES BELOW
2,000 CYCLES IN THE LEFT EAR AND A LEVEL OF APPROXIMATELY 1 5 DECIBELS
BELOW 2 , 000 CYCLES IN THE RIGHT EAR. AT AND ABOVE 2 , 00 0 CYCLES,
THERE WAS EVIDENCE .OF ACOUSTIC TRAUMA^-I.E, PERSISTENT HIGH PITCH
TINNIT1S. V'/-.-. ..>\W V=v;.A.' : A ;  f-MM'.il. i':->

Based o this exami atio 'the determi atio order was issued

ON MARCH 1 3 , 1 9 7 5 . > . .

O JULY 1 4 , 1 9 7 5 CLAIMANT WAS EXAMINED BY DR. SWANCUTT.

THE EXAMINATION INDICATED THE RIGHT EAR DRUM TO BE NEGATIVE AND THE
LEFT EAR DRUM WAS QUITE THICKENED BUT IT APPEARED INTACT. AN AUDIO
GRAM SHOWED A HIGH TONE SENSORY NEURAL LOSS, BILATERALLY, WITH A
CONDUCTIVE LOSj IN THE LOWER FREQUENCIES, BILATERALLY, WHICH WAS
MORE MARKED ON THE: LEFT. A COMPUTATION OF THE LOSS REVEALED A
2 1 PER CENT LOSS ON THE RIGHT WITH A 3 4 PER CENT LOSS ON THE LEFT
OR BINAURAL LOSS OF 2 4 PER CENT, DR. SWANCUTT FELT THAT THE LOSS
ON THE LEFT MIGHT WELL BE ASSOCIATED WITH THE: INDUSTRIAL INJURY,
HOWEVER, THE LOSS ON THE RIGHT WAS NOT, IN ACL' PROBAB IlilTY,- ASSO
CIATED WITH THAT INJURY. SUBSEQUENTLY, DR; SWANCUTT STATED THAT
SOME OF THE LOSS IN THE LEFT EAR PROBABLY COULD B E AS SOC l ATE D WITH
THE INJURY BUT IT WAS IMPOSSIBLE TO DETERMINE EXACTLY HOW MUCH OF
HIS HEARING LOSS IN THE LEFT EAR COULD BE THE RESULT OFTHE INJURY
INASMUCH AS HE HAS HAD A LOSS ON THE RIGHT ALTHOUGH NOT AS SEVERE.

The REFEREE FOUND THAT THE 3 4 PER CENT LOSS OF* HEARING IN THE.

LEFT EAR MUST BE CONSIDERED WITH THE 2 1 PER CENT LOSS IN THE RIGHT
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THAT APPARENTLY PREEXISTED THE INDUSTRIAL INJURY - HE FELT IT 
WAS REASONABLE TO ASSUME THAT SOME HEARING LOSS WAS ALSO PRESENT 

IN THE LEFT EAR PRIOR TO THE INJURY• THE REFEREE CONCLUDED THAT THE 
. AWARD OF 2 2 AND.ONE HA_LF PER CENT LOSS OF HEARING AWARDED CLAIMANT 

WAS SUFFICIENT TO ·COMPENSATE CLAIMANT FOR THE LOSS OF FUNCTION 
CAUSED BY THIS SCHEDULED DISABILITY. 

THE REFEREE CONCLUDED THAT WITH RESPECT TO THE TINNITUS 9 THE 
EVIDENCE DID NOT INDICATE IT WAS DISABLING - IT MIGHT BE UNCOMFORT

ABLE BUT IT DID NOT AFFECT CLAIMANT'S ABILITY TO WORK OR HAVE ANY 
EFFECT ON HIS HEARING ABOVE THAT FOR WHICH CLAIMANT HAO. BEEN COM
PENSATED BY THE AWARD FOR HIS SCHEDULED DISABILITY·. 

T~E BOARD, ON DE NOVO REVIEW, FINDS NO MEDICAL REPORTS CON
TRADICTING. THOSE UPON WHICH THE REFEREE RELIED AND AFFIRMS AND 

ADOPTS THE FINDINGS AND CONCLUSIONS REACHED BY THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 2 S, 197 S IS AFFIRMED. 

WCB CASE NO. 74-4139 

JAMES BIASI, CLAIMANT 
BROWN, BURT AND SWANSON, 

CLAIMANT' s ATTYS. 

DEPT• OF .JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 24, 1976 

REVIEWED BY BOA_RD MEMBERS WILSON AND MOORE.• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER MAILED OCTOBER 2 9, 197 4 WHEREBY 
CLAIMANT WAS GRANTED AN AWARD FOR 3 0 DEGREES FOR 2 0 PER CENT LOSS 

OF THE LEFT LEG. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON__AUGUST 2 4, 197 2 
WHEN HE BUMPED HIS LEFT KNEE AGAINST A WAL.L PARTITION IN THE OFFICE 

WHERE HE WAS EMPLOYED BY THE SILVERTON POLICE DEPARTMENT• DR• 
DAVIES, ON AUGUST 3 0, 197 2 • DIAGNOSED A CONTUSION OF THE LEFT KNEE
WITH SYNOVITISe CLAIMANT CONTINUED TO EXPERIENCE PAIN WITH 1' POPPING" 

IN HIS LEFT KNEE AND IN OCTOBER 1 972, TERMINATED HIS EMPLOYMENT. 

CLAIMANT WAS SEEN 9 ON REFERRAL, BY DR•· STANFORD, AN ORTHO

PEDIST, ON NOVEMBER 2.7, 1972 AND A LITTLE MORE THAN A YEAR LATER 
DRe STANFORD PERFORMED AN ARTHROTOMV AND MEDIAL MEN-ISCECTOMV ON 

CLAIMANT" S LEFT KNEE• CLAIMANT CONTINUED TREATMENT WITH DR• 
STANFORD WHO RE PORTED, ON APR IL 1 8, I 9 7 4, THAT CLAIMANT HAD SOME 
EMOTIONAL INSTABILITY WHICH HAD SLOWED DOWN HIS RECOVERY AND THAT 

CLAIMANT WAS STILL APPREHENSIVE ABOUT THE USE OF HIS LEG• · ON 
JU_LY 12, 1974 DR• STANFORD REPORTED. THAT CLAIMANT HAD IMPROVED A 
GREAT DEAL ANO HE FELT THAT CLAIMANT COULD GO BACK TO WORK AND 
COULD DO ALMOST ANY TYPE OF WORK EXCEPT THE MORE VIGOROUS TYPE 
WHICH HE, AS A POLICEMAN, HAD SOMETIMES BEEN REQUIRED TO DO, 

0N SEPTEMBER 9, 1 974 DR, HARWOOD, ON THE MEDICAL STAFF OF 
THE STATE ACCIDENT INSURANCE FUND, EXAMINED CLAIMANT, HE FOUND 
NO IMPAIRMENT IN CLAIMANT'S LEFT LOWER EXTREMITY, ALL RANGE OF 

MOTION WAS NORMAL AND MUSCLE STRENGTH IN THE KNEE JOINT REGION 

AND THE SENSATION WAS NORMAL, HE NOTED THAT CLAIMANT'S ANXIETY 

-2 0 4 -

EAR THAT APPARENTLY PREEXISTED THE INDUSTRIAL INJURY HE FELT IT
WAS REASONABLE TO ASSUME THAT SOME HEARING LOSS WAS ALSO PRESENT
IN THE LEFT EAR PRIOR TO THE INJURY. THE REFEREE CONCLUDED THAT THE
AWARD OF 2 2 AND ONE HALF PER CENT LOSS OF HEARING AWARDED CLAIMANT
WAS SUFFICIENT TO COMPENSATE CLAIMANT FOR THE LOSS OF FUNCTION
CAUSED BY THIS SCHEDULED DISABILITY.

The referee co cluded that with respect to the ti  itus, the
EVIDENCE DID NOT INDICATE IT WAS DISABLING IT MIGHT BE UNCOMFORT
ABLE BUT IT DID NOT AFFECT CLAIMANT1 S ABILITY TO WORK OR HAVE ANY
EFFECT ON HIS HEARING ABOVE THAT FOR WHICH CLAIMANT HAD BEEN COM
PENSATED BY THE AWARD FOR HIS SCHEDULED DISABILITY.

The BOARD, ON DE NOVO REVIEW, FINDS NO MEDICAL REPORTS CON-

TRAD ICTING THOSE UPON WHICH THE REFEREE RELIED AND AFFIRMS AND
ADOPTS THE FINDINGS AND CONCLUSIONS REACHED BY THE REFEREE.

ORDER

Th ord r of th r f r  dat d S pt mb r 25, 1975 is affirm d.

 CB CASE NO. 74-4139 FEBRUARY 24, 1976

JAMES BIASI, CLAIMANT
BRO N, BURT AND S ANSON,
claima t s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee s order which

AFFIRMED THE DETERMINATION ORDER MAILED OCTOBER 2 9 , 1 97 4 WHEREBY
CLAIMANT WAS GRANTED AN AWARD FOR 3 0 DEGREES FOR 2 0 PER CENT LOSS
OF THE LEFT LEG.

Claima t sustai ed a compe sable i jury o . august 24 , 1972

WHEN HE BUMPED HIS LEFT KNEE AGAINST A WALL PARTITION IN THE OFFICE
WHERE HE WAS EMPLOYED BY THE S1LVERTON POLICE DEPARTMENT. DR.
DAVIES, ON AUGUST 3 0 , 1 9 72 , DIAGNOSED A CONTUSION OF THE LEFT KNEE
WITH SYNOVITIS. CLAIMANT CONTINUED TO EXPERIENCE PAIN WITH POPPING
IN HIS LEFT KNEE AND IN OCTOBER 1 97 2 , TERMINATED HIS EMPLOYMENT.

Claima t was see , o referral, by dr. Sta ford, a ortho

pedist, ON NOVEMBER 2.7 , 1 9 7 2 AND A LITTLE MORE THAN A YEAR LATER
DR. STANFORD PERFORMED AN ARTHROTOMY AND MEDIAL MENISCECTOMY ON
CLAIMANT S LEFT KNEE. CLAIMANT CONTINUED TREATMENT WITH DR.
STANFORD WHO REPORTED, ON APRIL 18, 1974, THAT C LAI MANT HAD SOME
EMOTIONAL INSTABILITY WHICH HAD SLOWED DOWN HIS RECOVERY AND THAT
CLAIMANT WAS STILL APPREHENSIVE ABOUT THE USE OF HIS LEG. ON
JULY 1 2 , 1 9 74 DR. STANFORD REPORTED THAT CLAIMANT HAD IMPROVED A
GREAT DEAL AND HE FELT THAT CLAIMANT COULD GO BACK TO WORK AND
COULD DO ALMOST ANY TYPE OF WORK EXCEPT THE MORE VIGOROUS TYPE
WHICH HE, AS A POLICEMAN, HAD SOMETIMES BEEN REQUIRED TO DO.

O SEPTEMBER 9 , 1 97 4 DR. HARWOOD, ON THE MEDICAL STAFF OF

THE STATE ACCIDENT INSURANCE FUND, EXAMINED CLAIMANT. HE FOUND
NO IMPAIRMENT IN CLAIMANT S LEFT LOWER EXTREMITY, ALL RANGE OF
MOTION WAS NORMAL AND MUSCLE STRENGTH IN THE KNEE JOINT REGION
AND THE SENSATION WAS NORMAL. HE NOTED THAT CLAIMANT* S ANXIETY
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ABOUT RETURNING TO WORK WAS A TRAIT PECULIAR TO CLAIMANT'S PERSON
ALITY AND NOT DUE TO ANY ACTUAL OR REAL PHYS.ICAL IMPAIRMENT 0 DR 0 

STANFORD SUBSE_QUENTLY READ DR 0 HARWOOD' S OPINION AND. AGREED WlTH 
IT ALTHOUGH HE FELT THAT CLAIMANT WAS. GENERALLY DEPRESSED AND HE'. 
WOULD PREFER TO GET CLAIMANT BACK TO WORK BEFORE THE CL-AIM WP,,S 
CLOSED 0 THE CLAIMANT'S CLAIM WAS CLOSED ON OCTOBER. 29 1 1974 WITH 
AN AWARD OF 2 0 PER CENT LOSS OF THE LEFT LEG. 

CLAIMANT TESTIFIED THAT HIS CURRENT SYMPTOMS CONSIST OF A 

MILD PAIN IN HIS LEFT LEG FROM THE KNEE ALL THE WAY UP TO HIS HIP 
WHICH BECOMES SEVERE WITH ACTIVITIES SUCH AS WALKING UP A SLOPE_, 

LIFTING OR CARRYING HEAVY ITEMS 1 GOING. UPSTAIRS BACKWARDS OR GET
TING IN ·AND OUT OF A CAR 0 HE CANNOT WALK, HE TESTIFIED, MORE THAN 
A BLOCK WITHOUT SITTING DOWN TO REST - HE IS APPREHENSIVE_ THAT HIS 
LEG WILL TWIST AND BUCKLE UNDERNEATH HIM 0 THIS HAS HAPPENED TWICE 

AND CAUSED HIM TO BE VER'( CAREFUL IN STEPPING DOWN ON HIS RIGHT LEG 
FIRST0 CLAIMANT CONTENDS HE IS ENTITLED TO AN AWARD FOR UNSCHED

ULED DISABILITY BECAUSE OF THE HIP DISCOMFORT. 

THE REFEREE FOUND NOTHING IN THE MEDICAL REPORTS WHICH MEN
TIONED ANY INJ.URIES TO OR' ANY DISABILITY. RELATED TO THE CLAIMANT'S 
HIP. CLAIM-ANT TESTIFIED THAT THE PAIN HE EXPERIENCED WAS FROM HIS 
KNEE UP TO HIS HIP0 THE REFEREE CONCLUDED• BASED UPON THE EVID~NCE 
IN THE RECORD 0 CLAIMANT HAD SUFFERED NO INJURY TO,. OR HAD ANY DIS

ABILITY IN 1 . HIS_ HIP 1 THEREFORE, HE WAS NOT ENTITLED 0TO AN AWARD FOR 

UNSCHEDULED DISABILITY. 

8ASED'ON THE MEDICAL TESTIMONY AND THE TESTIMONY OF THE .CLAIM
ANT, CLAIMANT'S LOSS OF F.UNCTION AND USE OF THE LEFT KNEE HAS BEEN 

ADEQUATELY COMPENSATED BY THE AWARD. OF 3·0 DEGREES FOR 2 0 PER CENT 

OF THE MAXIMUM FOR HIS SCHEDULED DISABILITY. 

THE BOARD~ ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS -OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 2 7 1 197 5 IS AFFIRMED. 

WCB C..A,SE NO. 75-11 01 

S. TONY ZARBP.NO, CLAIMANT 
FL.AXEL, TODD AND FLAXEL 1 

CLAIMANT'S ATTVS 0 

DEPT 0 OF .JUST.IC'E I DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

FEBR~ARY 2_4,: 1976 

. REVIEWED BY BOARD MEMBERS w ILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE 
BOARD OF THE· REFEREE'S ORDER WHICH REMANDED TO IT CLAIMANT'S CLAIM 
FOR ACCEPTANCE AND PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, 

FROM THE DATE OF THE INJURY UNTIL CLOSURE IS AUTHORIZED PURSUANT 

TO ORS 6 5 6 • 2 6 8 • 

<;:LAI MAr,;T IS 4 7 YEARS OLD AND HAS SPENT APPROX I MATE LY 2 6 YEARS 
OF HIS LIFE DOING LAW ENFORCEMENT WORK, BOTH MILITARY AND CIVIL 0 

IN 1971 HE BECAME SHERIFF OF COOS COUNTY, HAVING SERVED THE PR_EVI.OUS 

EIGHT YEARS AS CHIEF OF POLICE IN NORTH BEN0 0 CLAIMANT WAS SHERIFF 
BETWEEN 1 9 7 1 AND · 1 9 7 4 • 

-2 0 5 -

ABOUT RETURNING TO WORK WAS A TRAIT PECULIAR TO CLAIMANT* S PERSON

ALITY AND NOT DUE TO ANY ACTUAL OR REAL PHYSICAL IMPAIRMENT. DR.
STANFORD SUBSEQUENTLY READ DR. HARWOOD* S OPINION AND AGREED WITH

IT ALTHOUGH HE FELT THAT CLAIMANT WAS GENERALLY DEPRESSED AND HE
WOULD PREFER TO GET CLAIMANT BACK TO WORK BEFORE THE CLAIM Wj^S
CLOSED. THE CLAIMANT* S CLAIM WAS CLOSED ON OCTOBER 2 9 , 1 9 7 4 WITH

AN AWARD OF 2 0 PER CENT LOSS OF THE LEFT LEG.

Claima t testified that his curre t symptoms co sist of a

MILD PAIN i his LEFT LEG FROM THE KNEE ALL THE WAY UP TO HIS HIP
WHICH BECOMES SEVERE WITH ACTIVITIES SUCH AS WALKING UP A SLOPE,
LIFTING OR CARRYING HEAVY ITEMS, GOING. UPSTAIRS BACKWARDS OR GET
TING IN AND OUT OF A CAR. HE CANNOT WALK, HE TESTIFIED, MORE THAN
A BLOCK WITHOUT SITTING DOWN TO REST HE IS APPREHENSIVE THAT HIS

LEG WILL TWIST AND BUCKLE UNDERNEATH HIM, THIS HAS HAPPENED TWICE
AND CAUSED HIM TO BE VERY CAREFUL IN STEPPING DOWN ON HIS RIGHT LEG
FIRST. CLAIMANT CONTENDS HE IS ENTITLED TO AN AWARD FOR UNSCHED
ULED DISABILITY BECAUSE OF THE HIP DISCOMFORT.

The referee fou d  othi g i the medical reports which me 
tio ed ANY INJURIES TO OR ANY DISABILITY RELATED TO THE CLAIMANT* S

HIP. CLAIMANT TESTIFIED THAT THE PAIN HE EXPERIENCED WAS FROM HIS
KNEE UP TO HIS HIP, THE REFEREE CONCLUDED, BASED UPON THE EVIDENCE
IN THE RECORD, CLAIMANT HAD SUFFERED NO INJURY TO, OR HAD ANY DIS
ABILITY IN, HIS HIP, THEREFORE, HE WAS NOT ENTITLED TO AN AWARD FOR
UNSCHEDULED DISABILITY.

Bas ED ON THE MEDICAL TESTIMONY AND THE TESTIMONY OF THE CLAIM

ANT, CLAIMANT* S LOSS OF FUNCTION AND USE OF THE LEFT KNEE HAS BEEN

ADEQUATELY COMPENSATED BY THE AWARD OF 3 0 DEGREES FOR 2 0 PER CENT

OF THE MAXIMUM FOR HIS SCHEDULED DISABILITY.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS

AND CONCLUSIONS OF THE REFEREE.

ORDER
Th ORDER OF THE REFEREE DATED AUGUST 27, 1 975 IS AFFIRMED.

WCB CASE NO. 75-1101 FEBRUARY 24, 1976

S. TONY ZARBANO, CLAIMANT
FLAXEL, TODD AND FLAXEL,
claima t's attys.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests review by the
BOARD OF THE REFEREE S ORDER WHICH REMANDED TO IT CLAIMANT* S CLAIM

FOR ACCEPTANCE AND PAYMENT OF COMPENSATION, AS PROVIDED BY LAW,
FROM THE DATE OF THE INJURY UNTIL CLOSURE IS AUTHORIZED PURSUANT
TO ORS 656.268.

Claima t is 47 years old a d has spe t approximately 26 years

OF HIS LIFE DOING LAW ENFORCEMENT WORK, BOTH MILITARY AND CIVIL.
IN 197 1 HE BECAME SHERIFF OF COOS COUNTY, HAVING SERVED THE PREVIOUS
EIGHT YEARS AS CHIEF OF POLICE IN NORTH BEND. CLAIMANT WAS SHERIFF
BETWEEN 1971 AND 1 9 7 4 .
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RE,FEREE F;OUND THAT CLAIMANT APPROACHED HIS. JOB IN LAW 
ENFORCE MEN, WORK ON A VE~Y·PERSONALL.Y INVOLVED BASIS AND ·WORKl::D 
LONG HOURS,. QUITE OFTEN 1 2 HOURS A DAY ON A 7 DAY PER WEEK BASIS. 
HE HAD BEEN .INVOLVED IN· VARIOUS INCIDENTS WHICH WERE.QUITE DANGEROUS 
AND THREATS HAD BEEN MADE UPON HIS LIFE AND AGAINST HIS FAMILY. IN 
ADDITION TO HIS DUTIES OF. ENFORCING CRIMINAL LAW CLAIMANT WAS TAX 
COLLECTOR FOR THE COUNTY AND WAS ALSO RESPONSIBLE FOR MAINTAINING 
THE COUNTY JAIL, A CONSTANT PROB LE M 0 

CLAIMANT'S PERSONAL SECRETARY DURING.HIS TERM AS SHERIFF, AND 
ALSO VI/HILE HE WAS WITH THE NORTH BEND POLICE DEPARTMENT, TESTIFIED 
THAT SHE KNEW CLAIMANT AT i',IORTH BEND AND, AFTER HE FIRST BECAME 
SHERIFF HE WAS A VERY ACTIVE PERSON WITH NO PHYSICAL LIMITATIONS BUT 
COMMENCING IN .. J:9'7 3 SHE- OBSERVED CHANGES IN CLAIMANT - HE BEGAN TO 
COMPLAIN OF NOT FEELING WELL AND OF HAVING PAIN IN HIS CHEST WHICH 
RADIATED INTO:HIS SHOULDER AND HE ALSO LIMITED SOME OF HIS ACTIVI-· 
TIES THEREAFTER. CLAIMANT'··s CONDITION WORSENED,AND IN MAY 1 974- HE 
WAS SEEN .BY DR 0 CHIAPUZIO WHO DIAGNOSED A HIATAL HERNIA 0 IN DECEM
BER 1974 CLAIMANT SOUGHT THE SERVICES OF DR 0 OELKE, COMPLAINING OF 
CHEST PAIN WHEN HE WAS UNDER STRESS AND ESPECIALLY-AFTER EATING• 
AN ANGIOGRAPHY WAS PERFORMED AND AN ARTERIOSCLEROTIC CORONARY _ 
VASCULAR DISEASE WAS DiAGNOSED 0 . ON DECEMBER 2 0, 197 4 DR 0 BALDWIN 
PERFORMED A FOUR-VESSEL CORONARY BYPASS 0 

CLAIMANT FILED A .CLAIM WHICH WAS .DENIED BY THE FUND AS A CON
DITION NOT RESULTING FROM CLAIMANT'S JOE! ACTIVITIES 0 

THE· REFEREE CORRECTLY STATED THAT A MEDICALLY COMPLICATED 
PROBLEM SUCH AS IS PRESENTED IN HEART CASES REQUIRES RE.LIANCE UPON 
MEDICAL EXPERTISE AND, UNFORTUNATELY, THERE IS A VAST AREA OF DI-SA-" 
GREEMENT BETWEEN THE MEDICAL EXPERTS IN THE FIELD OF CARDIOLOGY AS 
TO MEDICAL CAUSATION, THE SOLE ISSUE IN THIS PARTICULAR CASE. 

0R 8 GRISWOLD FELT THAT THERE WAS NO DATA TO SUPPORT A FINDING 
THAT THE ON-THE-JOB ACTIVITIES AS .A SHER I FF AGGRAVATED OR AC CELE RAT_E'.D 
CLAIMANT'S ATHEROGE.'.NESIS - THAT THERE IS NO GOOD MEDICAL EVIDENCE 
TO SUPPORT THE CONTENTION THAT CHRONIC STRESS ACCELERATES ATHERO-
SCLEROSIS. DR. GRISWOLD DID NOT EXAMINE OR TREAT CLAIMANT PRIOR TO 
OR FOLLOWING THE DISCOVERY OF CLAIMANT'S DISEASED HEART CONDITION. 
HE WAS FURNISHED COPIES OF MOST OF THE MEDICAL DOCUMENTS AND HOS
PITAL. RECORDS INVOLVE·�-. 

0R 0 BALDWIN, ON THE OTHER HAND, ALSO A PRACTITIONER IN THE 
FIELD OF VASCULAR SURGERY 0 EXAMINED AND TREATED. CLAIMANT BOTH --PRl<;)R_ 
TO AND AFTER THE SURGERY 0 HE DIAGNOSED THE ATHEROSCLEROSIS AND PER
FORMED THE BYPASS SURGE:RY 0 HIS OPINION IS DIAMETRICALLY OPPOSED TO 
THAT EXPRESSED BY DR .. GRISWOLD 0 HE BELIEVES THAT THE JOB STRESS IN 
CLAIMANT 1 -S CASE WAS A MATERIAL CONTRIBUTING FACTOR IN THE DEVELOP
MENT OF THE INVOLVED DISEASE. AFTER LISTING SEVERAL PRECIPITATING 
FACTORS OF HEART DISEASE --NAMELY, SMOKING, ALCOHOL,· _DIABETES, 
DIETARY HABITS AND OBESl·TY, HYPERTENSION, FAMILY HISTORY, AND STRESS, 
HE POINTED TO THE ABSENCE OF ALL THESE FACTORS IN CLAIMANT',S CASE 
EXCEPT FOR THE• STRESS AND THE DIET AND WEIGHT. 

THE REFEREE CONCLUDED, BASED UPON DR., BALDWIN'S OPINION AND 
EXPLANATION THEREFOR, THAT CLAIMANT HAD SUSTAINED HIS BURDEN OF 
PROOF IN ESTABLISHING MEDICAL CAUSATION AND 1 THEREFORE, CLAIMANT'S 
CLAIM SHOULD HAVE BEEN ACCEPTED AS A COMPENSABLE CLAIM BY THE FUND. 
HE REMANDED·THE CLAIM TO THE FUND AND DIRECTED THE FUND TO PAY 

"CLAIMANT'S _ATTORNEY A REASONABLE ATTORNEY'S FEE PURSUANT TO ORS. 
656.386"(1) • 
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The referee fou d that claima t approached his job I law

e forceme t work o a very perso ally i volved basis a d worked
LONG HOURS, QUITE OFTEN 12 HOURS A DAY ON A 7 DAY PER WEEK BASIS.
HE HAD BEEN INVOLVED IN VARIOUS INCIDENTS WHICH WERE QUITE DANGEROUS
AND THREATS HAD BEEN MADE UPON HIS LIFE AND AGAINST HIS FAMILY. IN
ADDITION TO HIS DUTIES OF. ENFORCING CRIMINAL LAW CLAIMANT WAS TAX
COLLECTOR FOR THE COUNTY AND WAS ALSO RESPONSIBLE FOR MAINTAINING
THE COUNTY JAIL, A CONSTANT PROBLEM*

Claima t’s perso al secretary duri g his term as sheriff, a d

ALSO WHILE HE WAS WITH THE NORTH BEND POLICE DEPARTMENT, TESTIFIED
THAT SHE KNEW CLAIMANT AT NORTH BEND AND, AFTER HE FIRST BECAME
SHERIFF HE WAS A VERY ACTIVE PERSON WITH NO PHYSICAL LIMITATIONS BUT
COMMENCING IN .1-9 7 3 SHE OBSERVED CHANGES IN CLAIMANT HE BEGAN TO
COMPLAIN OF NOT FEELING WELL AND OF HAVING PAIN IN HIS CHEST WHICH
RADIATED INTO:HIS SHOULDER AND HE ALSO LIMITED SOME OF HIS ACTIVI
TIES THEREAFTER. CLAIMANT S CONDITION WORSENED AND IN MAY 1 9 74 HE
WAS SEEN BY DR. CHIAPUZIO WHO DIAGNOSED A HIATAL HERNIA. IN DECEM
BER 1 9 7 4 CLAIMANT SOUGHT THE SERVICES OF DR. OELKE, COMPLAINING OF
CHEST PAIN WHEN HE WAS UNDER STRESS AND E SPEC 1 ALLY AFTER EATING.
AN ANGIOGRAPHY WAS PERFORMED AND AN ARTERIOSCLEROTIC CORONARY
VASCULAR DISEASE WAS DIAGNOSED, ON DECEMBER 2 0 , 1 9 7 4 DR. BALDWIN
PERFORMED A FOUR VESSEL CORONARY BYPASS.

Claima t filed a claim which was de ied by the fu d as a co 

ditio NOT RESULTING FROM CLAIMANT'S JOB ACTIVITIES.

The referee correctly stated that a medically complicated

PROBLEM SUCH AS IS PRESENTED IN HEART CASES REQUIRES RELIANCE UPON
MEDICAL EXPERTISE AND, UNFORTUNATELY, THERE IS A VAST AREA OF DISA
GREEMENT BETWEEN THE MEDICAL EXPERTS IN THE FIELD OF CARDIOLOGY AS
TO MEDICAL CAUSATION, THE SOLE ISSUE IN THIS PARTICULAR CASE.

Dr, GRISWOLD FELT THAT THERE WAS NO DATA TO SUPPORT A FINDING
THAT THE ON-THE-JOB ACTIVITIES AS.A SHERIFF AGGRAVATED OR ACCELERATED
CLAIMANT'S ATHEROGENESIS THAT THERE IS NO GOOD MEDICAL EVIDENCE
TO SUPPORT THE CONTENTION THAT CHRONIC STRESS ACCELERATES ATHERO
SCLEROSIS. DR. GRISWOLD DID NOT EXAMINE OR TREAT CLAIMANT PRIOR TO
OR FOLLOWING THE DISCOVERY OF CLAIMANT S DISEASED HEART CONDITION.
HE WAS FURNISHED COPIES OF MOST OF THE MEDICAL DOCUMENTS AND HOS
PITAL RECORDS INVOLVED,

Dr. BALDWIN, ON THE OTHER HAND, ALSO A PRACTITIONER IN THE

FIELD OF VASCULAR SURGERY, EXAMINED AND TREATED CLAIMANT BOTH PRIOR
TO AND AFTER THE SURGERY, HE DIAGNOSED THE ATHEROSCLEROSIS AND PER
FORMED THE BYPASS SURGERY. HIS OPINION IS DIAMETRICALLY OPPOSED TO
THAT EXPRESSED BY DR, GRISWOLD. HE BELIEVES THAT THE JOB STRESS IN
CLAIMANT S CASE WAS A MATERIAL CONTRIBUTING FACTOR IN THE DEVELOP
MENT OF THE INVOLVED DISEASE. AFTER LISTING SEVERAL PRECIPITATING
FACTORS OF HEART DISEASE NAMELY, SMOKING, ALCOHOL, DIABETES,
DIETARY HABITS AND OBESITY, HYPERTENSION, FAMILY HISTORY, AND STRESS,
HE POINTED TO THE ABSENCE OF ALL THESE FACTORS IN CLAIMANT'S CASE
EXCEPT FOR THE' STRESS AND THE DIET AND WEIGHT.

The referee co cluded, based upo dr. Baldwi 's opi io a d

EXPLANATION THEREFOR, THAT CLAIMANT HAD SUSTAINED HIS BURDEN OF
PROOF iN ESTABLISHING MEDICAL CAUSATION AND, THEREFORE, CLAIMANT S
CLAIM SHOULD HAVE BEEN ACCEPTED AS A COMPENSABLE CLAIM BY THE FUND,
HE REMANDED THE CLAIM TO THE FUND AND DIRECTED THE FUND TO PAY
claimant s ATTORNEY A REASONABLE ATTORNEY S FEE PURSUANT TO ORS.
656.386(1).
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BOARD, ON DE NOVO REVIEW, AFFIRMS ANO ADOPTS THE FINDINGS 

AND. CONCLUSIONS OF 1HE REFEREE 6 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 31 1 1975 IS AFFIRMED. 

THE CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM 

OF 4 50 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

WCB CASE NO. 74-4690 

IN THE MATTER OF THE COMPENSATION OF 

PETER J. GEIDL, CLAIMANT 
AND THE COMPLYING STATUS OF 

INTERNATIONAL RACEWAY PARKS, INC 0 , 

FEBRUARY 25, 1976 

OBA PORTLAND I NTE RNAT IONAL RACEWAY I EM PLOY ER 

SANFORD KOVVITT, CLAIMANT'S ATTY• 

KEITH SKELTON, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY SAIF 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS 0 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE 

BOARD OF THE REFEREE'S ORDER WHICH REMANDED TO IT CLAIMANT'S CLAIM 

TO BE ACCEPTED FOR THE PAYMENT OF BENEFITS, AS PROVIDED BY LAW, UN

TIL CLOSED PURSUANT TO ORS 6 5 6 • 2. 6 8 AND FURTHER DIRECTED THE FUND 

TO PAY CLAIMANT'S ATTORNEY FEE UNDER THE PROVISIONS OF ORS 6 5 6 • 2. 6 2. ( 8) 

AND 656 0 382 (1) • THE FUND WAS INSTRUCTED TO FOLLOW THE PROVISIONS 

OF OAR 52. -050 FOR REIMBURSEMENT OF CLAIM COSTS AND ADMINISTRATIVE 

EXPENSES BUT WAS NOT ENTITLED TO RLIMBURSEMENT FOF, THE ATTORNEY 

FEE 0 

CLAIMANT IS A 2. 1 YEAR OLD MAN WHO PERFORMED _VARIOUS SERVICES 

FOR THE EMPLOYER DURING 1973 WITHOUT RECEIVING ANY SALARY. IN APRIL 

1974 IT WAS AGREED HE WOULD BE PAID IO DOLLARS FOR HELPING WITH THE 

RACES ON WEDNESDAY EVENINGS AND I 5 DOLLARS FOR HELPING WITH THE 

RACES ON SATURDAYS. ON MAY 3, I 9 7 4, A FRIDAY, CLAIMANT WAS HAUL-

ING AND PLACING SOME SNOW FENCES AROUND THE RACE TRACK AREA TO 

CONTROL THE CROWD DUR I NG THE RACES THE F-OLLOW I NG DAY• CL_AI MANT 

USED A TRUCK BELONGING TO THE CITY OF PORTLAND WHICH THC LMPLOYES 

OF THE EMPLOYER HAD USED ON SEVERAL OCCASIONS TO MOVE THE FENCES 

WHEN NECESSARY. WHILE INVOLVED IN UNLOADING THE FENCES, CLAIMANT 

INJURED ·HIS BACK. 

THE REFEREE FOUND THAT DURING CLAIMANT'S EMPLOYMENT THE 

EMPLOYER WAS A NONCOMPLYING EMPLOYER. A PROPOSED AND FINAL ORDER 

NOTICE, ISSUED JULY 2.6, l 974, DECLARING THE EMPLOYER TO BE A NON

COMPLYING EMPLOYER FOR THAT PERIOD OF TIME HAD NOTIFIED HIM OF HIS 

RIGHT TO REQUEST A HEARING 0 NO SUCH REQUEST WAS MADE, ON SEPTEM-

BER 1 1 ~ 197·-4 COMPLIANCE DIVISION OF THE BOARD .MAILED THE FUND A 

LETTER REFERRING CLAIMANT• S CLAIM TO IT· FOR ,ACTION AS OUTLINED IN 

OAR 436-52-010 TO436-52-060 0 .THE FUNO INTE.RVIEWED BOTH THE CLAIM

ANT AND THE MANAGER OF-. THE EM.PLOVER. A STATEMENT SIGNED_ BY CLAIM

ANT INDICATED THAT THE WORK HE WAS PAID TO DO CONSISTED OF ODD JOBS 
PREPARING FOR ANO DU.RING "THE RACES AND THAT: ONE SPECIFIC JOB WAS 

PLACING OF SNOW_ FENCES FOR CROW[) CONTROL - THE STATEMENT SIGNED 

BY_ THE MANAGER OF THE EMPLOYER STATED CLAIMANT WAS EMPLOYED UNOER 
HIS SUPERVISION TO WORK ONLY OURING THE EVENTS WHEN THE GATES OPENED 
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The board, o de  ovo review, aff.irms a d adopts “the fi pi gs

( AND. CONCLUSIONS OF THE REFEREE,

ORDER
The order of the referee dated October 31 , 1975 is affirmed.

The claima t's cou sel is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE THE SUM
OF 450 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

VVCB CASE NO. 74-4690 FEBRUARY 25, 1976

IN THE MATTER OF THE COMPENSATION OF
PETER J. GEIDL, CLAIMANT
AND THE COMPLYING STATUS OF
INTERNATIONAL RACE AY PARKS, INC.,
DBA PORTLAND INTERNATIONAL RACE AY, EMPLOYER

SANFORD KO ITT, CLAIMANT'S ATTY.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d Phillips.

The state accide t i sura ce fu d requests review by the

BOARD OF THE REFEREE1 S ORDER  HICH REMANDED TO IT CLAIMANT' S CLAIM

TO BE ACCEPTED FOR THE PAYMENT OF BENEFITS, AS PROVIDED BY LA , UN
TIL CLOSED PURSUANT TO ORS 656.268 AND FURTHER DIRECTED THE FUND
TO PAY CLAI MANT1 S ATTORNEY FEE UNDER THE PROVISIONS OF ORS 656 . 262 (8)
AND 656.382 (1) . THE FUND  AS INSTRUCTED TO FOLLO THE PROVISIONS
OF OAR 5 2 -0 5 0 FOR REIMBURSEMENT OF CLAIM COSTS AND ADMINISTRATIVE
EXPENSES BUT  AS NOT ENTITLED TO REIMBURSEMENT FOR THE ATTORNEY
FEE.

Claima t is a 2 1 year old ma who performed various services

FOR THE EMPLOYER DURING 1 9 73  ITHOUT RECEIVING ANY SALARY. IN APRIL
1 9 7 4 IT  AS AGREED HE  OULD BE PAID 10 DOLLARS FOR HELPING  ITH THE
RACES ON  EDNESDAY EVENINGS AND 15 DOLLARS FOR HELPING  ITH THE
RACES ON SATURDAYS. ON MAY 3 , 1 9 7 4 , A FRIDAY, CLAIMANT  AS HAUL
ING AND PLACING SOME SNO FENCES AROUND THE RACE TRACK AREA TO
CONTROL THE CRO D DURING THE RACES THE FOLLO ING DAY. CLAIMANT
USED A TRUCK BELONGING TO THE CITY OF PORTLAND  HICH THE EMPLOYES
OF THE EMPLOYER HAD USED ON SEVERAL OCCASIONS TO MOVE THE FENCES
 HEN NECESSARY.  HILE INVOLVED IN UNLOADING THE FENCES, CLAIMANT
INJURED HIS BACK.

The referee fou d that duri g claima t's employme t the

EMPLOYER  AS A NONCOMPLYING EMPLOYER. A PROPOSED AND FINAL ORDER
NOTICE, ISSUED JULY 26, 1974, DECLARING THE EMPLOYER TO BE A NON
COMPLYING EMPLOYER FOR THAT PERIOD OF TIME HAD NOTIFIED HIM OF HIS
RIGHT TO REQUEST A HEARING. NO SUCH REQUEST  AS MADE. ON SEPTEM
BER 1 1 , 1 9 74 COMPLIANCE DIVISION OF THE BOARD MAILED THE FUND A
LETTER REFERRING CLAIMANT'S CLAIM TO IT FOR ACTION AS OUTLINED IN

OAR 4 3 6 -5 2 -0 1 0 TO 4 3 6 -5 2 -06 0, THE FUND INTERVIE ED BOTH THE CLAIM
ANT AND THE MANAGER OF, THE EMPLOYER, A STATEMENT SIGNED BY CLAIM
ANT INDICATED THAT THE  ORK HE  AS PAID TO DO CONSISTED OF ODD JOBS
PREPARING FOR AND DURING THE RACES AND THAT ONE SPECIFIC JOB  AS
PLACING OF SNO FENCES FOR CRO D CONTROL THE STATEMENT SIGNED
BY THE MANAGER OF THE EMPLOYER STATED CLAIMANT  AS EMPLOYED UNDER
HIS SUPERVISION TO  ORK ONLY DURING THE EVENTS  HEN THE GATES OPENED
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THE RACE ANO WORKED ONLY DURING THE RACING HOURS, THAT HE 

WAS NOT UNDER HIS CONTROL ON FRIDAY, MAY 3, 1974 0 

0N NOVEMBER 7, 1 9 7 4 THE FUND MAILED CLAIMANT A LETTER OF 

DENIAL STATING CLAIMANT WAS NOT EMPLOYED UNDER THE COVERAGE OF 

THE WORKMEN'S COMPENSATION LAW ANO HE WAS NOT INJURED DURING THE 

COURSE ANO SCOPE OF HIS EMPLOYMENT 0 

THE EMPLOYER CONCEDED HE WAS IN A NONCOMPLYING, STATUS AT 

THE TIME OF THE INJURY ANO DID NOT CONTEST THE COMPENSABILITY OF 

THE CLAIM - HOWEVER, THE FUND AND THE BOARD TOOK THE POSITION THAT 

THE CLAIM WAS NOT COMPENSABLE. 

THE REFEREE FOUND THAT SEVERAL YOUNG MEM HUNG AROUND THE 

RACE TRACKS AND PERFORMED ODO JOBS FOR THE EMPLOYER JUST FOR THE 

OPPORTUNITY OF BEING NEAR THE ACTIVITIES INVOLVED IN PREPARING FOR 

AND PUTTING ON THE RACES AND THAT THIS IS WHAT CLAIMANT DID DURING 

1973. HOWEVER, IN APRIL 1974 AN AGREEMENT WAS ENTERED INTO WHERE

BY CLAIMANT WAS TO BE PAID FOR CERTAIN DUTIES. THE FACT 'THAT CLAIM

ANT WAS NOT SUPERVISED BY THE EMPLOYER'S MANAGER ON THE DAY OF THE 

INJURY WAS OF LITTLE CONSEQUENCE AS THE WORK WAS VERY ROUTINE AND 

WAS CUSTOMARILY PERFORMED THE DAY PRIOR TO THE RACES. THE REFEREE 

CONCLUDED, AFTER CONSIDERING ALL OF THE EVIDENCE, THAT CLAIMANT'S 

CLAIM OCCURRED DURING THE SCOPE AND COURSE OF HIS EMPLOYMENT AND 

WAS THEREFORE COMPENSABLE. 

ON THE QUESTION AS TO WHO IS RESPONSIBLE FOR CLAIMANT'S 

ATTORNEY'S FEES, CLAIMANT HAVING PREVAILED, THE REFEREE, RELYING 

UPON ORS 6 5 6 • 0 5 4 ( 1 ) ANO 6 5 6 • 2 6 2 ( 1 ) , CONCLUDED THAT TH E CL A I M 

FOR COMPENSATION SHOULD HAVE BEEN PROCESSED BY THE FUND IN THE 

SAME MANNER AS IF CLAIMANT HAD BEEN EMPLOYED BY A CONTRIBUTING 

EMPLOYER AND THE RESPONSIBILITY OF PROCESSING CLAIMS OF A CONTRI-

BUTING EMPLOYER IS THE RESPONSIBILITY OF THE FUND. OAR 6 5 -0 5 0 

PROVIDES FOR REIMBURSEMENT TO THE FUND FOR COSTS INCURRED IN 

HANDLING CLAIMS FOR INJURED WORKMEN OF NONCOMPLYING EMPLOYERS, 

HOWEVER, 5 2 -0 5 0 ( 1) ( C) SPECIFICALLY STATES THAT FEES AND SUMS 

PAID UNDER ORS 656 0 262 AND 656 0 382(1) ARE NOT REIMBURSABLE• 

THE REFEREE CONCLUDED THAT THE MANNER IN WHICH CLAIMANT'S 

CLAIM WAS DENIED BY THE FUND CONSTITUTED AN UNREASONABLE REFUSAL 

TO PAY COMPENSATION AND, UNDER THE PROVISIONS OF ORS 656 0 262 (8) 

AND 656 0 382 (1), DIRECTED THE FUND TO PAY CLAIMANT'S ATTORNEY A 

REASONABLE FEE• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS IN ITS 

ENTIRETY THE ORDER OF THE REFEREE. 

ORDER 
THE ORDER OF THE REFEREE DATED SEPTEMBER 2 3, 197 5 IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 

OF 3 0 0 DOLLARS, PAYABLE BY STATE AC::.CIDENT INSURANCE FUND AND FOR' 

WHICH STATE ·ACCiDENT INSURANCE FUND IS NOT ENTITLED TO REIMBURSE

MENT BY THE WORKMEN'S COMP.ENSATION BOARD., 

-2 0 8 -

-FOR THE RACE AND  ORKED ONLY DURING THE RACING HOURS, THAT HE
 AS NOT UNDER HIS CONTROL ON FRIDAY, MAY 3 , 1 9 74 . \

On NOVEMBER 7 , 1 9 7 4 THE FUND MAILED CLAIMANT A LETTER OF

DENIAL STATING CLAIMANT  AS NOT EMPLOYED UNDER THE COVERAGE OF
THE  ORKMEN S COMPENSATION LA AND HE  AS NOT INJURED DURING THE

COURSE AND SCOPE OF HIS EMPLOYMENT.

The employer co ceded he was i a  o complyi g, status at

THE TIME OF THE INJURY AND DID NOT CONTEST THE COMPENSABILITY OF
THE CLAIM HO EVER, THE FUND AND THE BOARD TOOK THE POSITION THAT
THE CLAIM  AS NOT COMPENSABLE.

Th r f r  found that s v ral young m m hung around th 
RACE TRACKS AND PERFORMED ODD JOBS FOR THE EMPLOYER JUST FOR THE
OPPORTUNITY OF BEING NEAR THE ACTIVITIES INVOLVED IN PREPARING FOR
AND PUTTING ON THE. RACES AND THAT THIS IS  HAT CLAIMANT DID DURING
1 9 7 3 . HO EVER, IN APRIL 1 9 7 4 AN AGREEMENT  AS ENTERED INTO  HERE
BY CLAIMANT  AS TO BE PAID FOR CERTAIN DUTIES. THE FACT THAT CLAIM
ANT  AS NOT SUPERVISED BY THE EMPLOYER1 S MANAGER ON THE DAY OF THE
INJURY  AS OF LITTLE CONSEQUENCE AS THE  ORK  AS VERY ROUTINE AND
 AS CUSTOMARILY PERFORMED THE DAY PRIOR TO THE RACES. THE REFEREE
CONCLUDED, AFTER CONSIDERING ALL OF THE EVIDENCE, THAT CLAIMANT1 S

CLAIM OCCURRED DURING THE SCOPE AND COURSE OF HIS EMPLOYMENT AND
 AS THEREFORE COMPENSABLE.

On THE QUESTION AS TO  HO IS RESPONSIBLE FOR CLAIMANT'S

ATTORNEY S FEES, CLAIMANT HAVING PREVAILED, THE REFEREE, RELYING
UPON ORS 656.054(1) AND 656.262 (l) , CONCLUDED THAT THE C LA IM
FOR COMPENSATION SHOULD HAVE BEEN PROCESSED BY THE FUND IN THE
SAME MANNER AS IF CLAIMANT HAD BEEN EMPLOYED BY A CONTRIBUTING
EMPLOYER AND THE RESPONSIBILITY OF PROCESSING CLAIMS OF A CONTRI
BUTING EMPLOYER IS THE RESPONSIBILITY OF THE FUND. OAR 6 5 -0 5 0
PROVIDES FOR REIMBURSEMENT TO THE FUND FOR COSTS INCURRED IN
HANDLING CLAIMS FOR INJURED  ORKMEN OF NONCOMPLYING EMPLOYERS,
HO EVER, 52 -0 50(1) ( C) SPECIFICALLY STATES THAT FEES AND SUMS
PAID UNDER ORS 656.262 AND 656,382(1) ARE NOT REIMBURSABLE.

The referee co cluded that the ma  er i which claima t’s
CLAIM  AS DENIED BY THE FUND CONSTITUTED AN UNREASONABLE REFUSAL
TO PAY COMPENSATION AND, UNDER THE PROV1SIONS OF ORS 656.2 62 (8)
AND 656.382 (1 ), DIRECTED THE FUND TO PAY CLAI MANT* S ATTORNEY A

REASONABLE FEE,.

The.BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS IN ITS

ENTIRETY THE ORDER OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED SEPTEMBER 23 , 1975 IS AFFIRMED

Claima t’s cou sel is awarded as a reaso able attor ey’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 3 0 0 DOLLARS, PAYABLE BY STATE ACCIDENT INSURANCE FUND AND FOR
 HICH STATE ACCIDENT INSURANCE FUND IS NOT ENTITLED TO REIMBURSE
MENT BY THE workmen s COMPENSATION BOARD;
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CASE NO. 75-4350 

NICHOLAS R. GILLANDER, CLA'IMANT 
ROD KIRKPATRICK, CI_AIMANT' S ·ATTY. 
DEPT0 OF JUSTICE, DEFENSE ATTY.· 
REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 25, 1976 

REVIEWED BY BOARD MEMBERS MOORE ANO PHILLIPS~ 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S. ORDER WHICH 
APPROVED THE DENIAL OF CLAIMANT'S CLAIM BY THE. FUND AND TERMINATED 
PAYMENT BY THE FUND OF TEMPORARY T.OTAL DISABILITY COMPENSATION ON 
AUGUST 28 0 1_974• 

.ON FEBRUARY 11, 1974 CLAIMANT SUFFERED AN EPISODE OF ANGINA 
FOR WHICH HE FILED A CL.AIM - ON MARCH 2 7 0 19_74 THE FUND ACCEPTED 
CLAIMANT'·s CLAIM FOR ANGINA BUT DENIED RESPONSIBILITY FOR A PRE
EXISTING ATHEROSCLEROTIC CONDITION, ITS SUBSEQUENT TREATMENT AND 
ANY EVENTUAL DISABILITY WHICH MIGHT RESULT THEREFROM, CONTENDING 
SUCH WERE NOT NOW NOR ·wouLo THEY BE RELATED TO CLAIMANT' s WORK 
ACTIVITY •. CLAIMANT DID NOT Al;'PEAL FROM THIS DENIAL• 

CLAIMANT HAO'BEEN APPARENTLY.IN GOOD HEALTH ALTHOUGH HE HAO 
HAD SOME CHEST PAINS IN THE YEAR 'P.RECEDING FEBRUARY 11 1 .1974 • AFTER 
HE WAf> RELEASED FROM THE HOSP-ITAL ON FEBRUARY 1 7 0 t 9 7 4 CLAIMANT 
WAS FREE C?F. PAIN FOR THE MOST PART B-UT.SUFFERED '-EASY FATIGUABILITY' 
WHICH PREVENTED HIM FROM RETURNING TO WORK• AFTER OVEREXERTING 
HIMSELF AND OVEREATING AT A PARTY AND AFTER HAVING SUFFERED FROM 
HIGH AL TIT.UDE EXPOSURE AT CRATER LAKE, CLAIMANT W-AS AGAIN HOSPI
TALIZED WITH SEVERE SYMPTOMS WHICH EVENTUALLY !-ED TO A DIA.GNOSIS 
OF HEART ATTACK. ON SEPTEMBER 1 4 • 19 74 A OOUBl!..E SAPHENOUS VEIN 

. BYPASS WAS PE_RFORMEDe 

0N· NOVEMB_E·R 1 5 • 197 4 THE FUND DENIED RESPONSIBt'LITY FOR THE 
BYPASS SURGERY• 

80TH DR, KLOSTER AND DR, WYSHAM 0 SPECIALISTS IN CARDIOVAS
CULAR DISEASES, WERE OF THE OPINION THAT THE ATTACK OF ANGINA WAS 
TRIGGERED BY THE WORK ACTIVITY OF FEBRUAR.Y 1 1 1 1974 BECAUSE OF THE 
UNDERLYING CORONARY ARTERY DISEASE· WHICH CONT'INUED TO PROGRESS 
NATURALLY AFTER THAT DATE UNTIL THE OPE.RATION WAS DONE ON SEPTEM
BER 14 1 19.74 • NEITHER THOUGHT THERE WAS ANY EVIDENCE OF MYOCAR
DIAL DAMAGE RESULTING FROM THE FEBRUARY INCIDENT OR _THAT CLAIMANT'S 
CORONARY ARTERY LESIONS. WOULD PROGRESS MORE .RAPIDLY OR HIS CARDIAC 
FUNCTION BE P'ERMANENTLY IMPAIR!:: � AS A RESULT OF THE FEBRU.ARY 19 74 
INCl'DENT6 OR 6 WYSHAM ALSO WAS OF THE OPINION THAT CLAIMANT HAD 
PROBABLY RECOVERED FROM THE ANGINA ATTACK BY THE TIME HE WAS DIS
CHARGED FROM THE HOSPITAL ON FEBRUARY 17 0 't 974 WITHOUT ANY RESI
DUAL DAMAGE ·To HIS H'EART OR CORONARY SYSTEM. IF 1 IN FACT 1 HE HAD 
SUF'FERED A SMALL .. MYOCARDIAL INFARCT IN FEBRUARY,. DR. WYSHAM FELT 
HE WOULD HAVE RECOVERED THEREFROM WITHOUT ANY RESIDUALS AFTER 
THREE MONTHS 0 

·.THE REFEREE CONCLUDED THAT THE PREPONDERANCE OF EXPERT 
MEDICAL EVIDENCE WAS THAT THE FEBRUARY ANGINA LEFT NO PERMANENT 
RESIDUALS NOR DID IT CONTRIBUTE TO 'THE NEED FOR THE SURGERY IN 
SEPTEMBER I 9 74 1 THEREFORE, THE DENI.AL BY THE FUND MUST BE AFFIRMED • 

. WtTH RESPEC.T TO THE COLLATERAL IS.SUE OF WHEN THE TEMPORARY 
TOTAL DISABILITY COMPENSATION SHO.ULD BE TERMINATED, THE REFEREE 
FOUND IT WAS l 0MPOS.SIB.LE •To PINPOINT THE EXACT TIME AT WHICH CLAIM
ANT RECOVERED FROM THE EFFECTS OF HIS FEBRUARY I 974 ANGINA ATTACK 
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WCB CASE NO. 75-4350 FEBRUARY 25, 1976

NICHOLAS R. GILLANDER, CLAIMANT
ROD KIRKPATRICK, CLAIMANT1 S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore a d Phillips.

Claima t requests board review of the referee's order which

APPROVED THE DENIAL OF CLAIMANT1 S CLAIM BY THE FUND AND TERMINATED
PAYMENT BY THE FUND OF TEMPORARY TOTAL DISABILITY COMPENSATION ON
AUGUST 28, 1974,

O FEBRUARY 1 1 , 1 9 74 CLAIMANT SUFFERED AN EPISODE OF ANGINA

FOR WHICH HE FILED A CLAIM ON MARCH 2 7 , 1 9 7 4 THE FUND ACCEPTED
CLAIMANT S CLAIM FOR ANGINA BUT DENIED RESPONSIBILITY FOR A PRE
EXISTING ATHEROSCLEROTIC CONDITION, ITS SUBSEQUENT TREATMENT AND
ANY EVENTUAL DISABILITY WHICH MIGHT RESULT THEREFROM, CONTENDING
SUCH WERE NOT NOW NOR WOULD THEY BE RELATED TO CLAIMANT'S WORK
ACTIVITY. CLAIMANT DID NOT APPEAL FROM THIS DENIAL.

Claimant had b  n appar ntly in good h alth although h had
HAD SOME CHEST PAINS IN THE YEAR PRECEDING FEBRUARY 1 1 , 1 974. AFTER
HE WAS RELEASED FROM THE HOSPITAL ON FEBRUARY 1 7 , 1 9 74 CLAIMANT
WAS FREE OF PAIN FOR THE MOST PART BUT SUFFERED EASY FATIGUAB1LITY*
WHICH PREVENTED HIM FROM RETURNING TO WORK. AFTER OVEREXERTING
HIMSELF AND OVEREATING AT A PARTY AND AFTER HAVING SUFFERED FROM
HIGH ALTITUDE EXPOSURE AT CRATER LAKE, CLAIMANT WAS AGAIN HOSPI
TALIZED WITH SEVERE SYMPTOMS WHICH EVENTUALLY LED TO A DIAGNOSIS
OF HEART ATTACK. ON SEPTEMBER 1 4 , 1 9 74 A DOUBLE SAPHENOUS VEIN
BYPASS WAS PERFORMED.

O NOVEMBER 1 5 , 1 9 74 THE FUND DENIED RESPONSIBILITY FOR THE

BYPASS SURGERY.

BotH DR. KLOSTER AND DR. WYSHAM, SPECIALISTS IN CARDIOVAS

CULAR DISEASES, WERE OF THE OPINION THAT THE ATTACK OF ANGINA WAS
TRIGGERED BY THE WORK ACTIVITY OF FEBRUARY 1 1 , 1 9 74 BECAUSE OF THE
UNDERLYING CORONARY ARTERY DISEASE WHICH CONTINUED TO PROGRESS
NATURALLY AFTER THAT DATE UNTIL THE OPERATION WAS DONE ON SEPTEM
BER 1 4 , 1 9 74 . NEITHER THOUGHT THERE WAS ANY EVIDENCE OF MYOCAR
DIAL DAMAGE RESULTING FROM THE FEBRUARY INCIDENT OR THAT CLAIMANT'S
CORONARY ARTERY LESIONS WOULD PROGRESS MORE RAPIDLY OR HIS CARDIAC
FUNCTION BE PERMANENTLY IMPAIRED AS A RESULT OF THE FEBRUARY 19 74
INCIDENT. DR. WYSHAM ALSO WAS OF THE OPINION THAT CLAIMANT HAD
PROBABLY RECOVERED FROM THE ANGINA ATTACK BY THE TIME HE WAS DIS
CHARGED FROM THE HOSPITAL ON FEBRUARY 1 7 , 1 9 74 WITHOUT ANY RESI
DUAL DAMAGE TO HIS HEART OR CORONARY SYSTEM. IF, IN FACT, HE HAD
SUFFERED A SMALL MYOCARDIAL INFARCT IN FEBRUARY, DR. WYSHAM FELT
HE WOULD HAVE RECOVERED THEREFROM WITHOUT ANY RESIDUALS AFTER
THREE MONTHS.

The REFEREE CONCLUDED THAT THE PREPONDERANCE OF EXPERT

MEDICAL EVIDENCE WAS THAT THE FEBRUARY ANGINA LEFT NO PERMANENT
RESIDUALS NOR DID IT CONTRIBUTE TO THE NEED FOR THE SURGERY IN
SEPTEMBER 1 9 74 , THEREFORE, THE DENIAL BY THE FUND MUST BE AFFIRMED.

With respect to the collateral issue of whe the temporary

TOTAL DISABILITY COMPENSATION SHOULD BE TERMINATED, THE REFEREE
FOUND IT WAS IMPOSSIBLE 'TO PINPOINT THE EXACT TIME AT WHICH CLAIM
ANT RECOVERED FROM THE EFFECTS OF HIS FEBRUARY 19 74 ANGINA ATTACK

-2 09

-
' 

' 













-



           
               

      

          
     

          

       

  
    
     
 

    
     

          
        

                
   

          
              
            
             
            
              

           
         

            
       
         
  
                   
           

         
         
         
          

                
           
          

   
         

              
          

             
           

          
        

         

AS A PURELY PRAGMATIC DECISION HE CONCLUDED THAT THE FUND'S 
RESPONSIBILITY FOR THAT ATTACK ENDED BY AUGUST 2 8, 197,fi, THE DAY 
CLAIMANT WAS HOSPITALIZED. FO~ THE SECOND TIME. 

THE BOARD, ON DE NOVO REVIEW·, AFFIRMS AND ADOPTS THE FIND
INGS AND CONCLUSIONS OF THE R~FEREE 9 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 2 2, 197 5 IS AFFIRMED. 

WCB CASE NO. 75-703 FEBRUARY 25, 1976 

STEPHEN BUKOJ EMSKY, CLAIMANT 
BLITSCH AND CASE, CLAI_MANT' S ATTYS 0 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE_, 
DEFENSE. A TTYS• 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS MOORE'AND PHILLIPS. 

C1:,.AJMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHICH AFFIRMED A DETERMINATION ORDER MAILED JANUARY 3 0 1 

197 5 WHEREBY CLAIMANT WAS AWARDED 3 2 DEGREE,S FOR 1 0 PER CENT 
UNSCHEDULED LOW BACK DISABILITY. 

FoR· MORE .THAN 2 0 YEARS, CLAIMANT HAS BEEN AN ORDAINED MINIS
TER OF THE SEVENTH DAY ADVENTIST CHURCH. HE IS 51 YEARS OLD AND 
HAS A COLLEGE EDUCATION. FOR THE PAST YEAR HE HAS 8EEN PASTOR 
OF THE CH URCH IN KLAM,ATH. FALLS. PRIOR TO COM I NG TO KLAMATH FALLS 
HE WAS THE PASTOR AT THE UNIVERSITY PARK CHURCH IN PORTLAND 0 HIS 
SAL.ARY IS 8 0 0 DOLLARS A MONTH, THE SAME AS HE RECEIVED IN PORT
LAND BUT THE KLAMATH FALLS CHURCH HAS A LARGER CONGREGATION AND 
INVOLVES GREATER RESPONSIBILITY. IN NOVEMBER t 97 3 CLAIMANT SUF
FERED A COMPENSABLE BACK INJURY WHICH WAS DIAGNOSED AS A STRAIN -
HE UNDERWENT CHIROPRACTIC. AND CONSERVATIVE MEDICAL TREATMENTS 
BUT THE PAIN. CbNTINUED ANO OR 0 RUSCH, PORTLAND ORTHOPEDIST,. COM
MENCED TRE~TING CLAIMANT. 

(N NOVEMBER 19 7 4 AFTER CLAIMANT HAD _BEEN TRANSFERRED TO 
KLAMATH FALLS, HE WAS AGAIN EXAMINED BY DR 0 RUSCH, THE C_OMPLAINTS 
WERE MINIMAL BACK PAIN AGGRAVATED BY ACTIVITIES OF BENDINGi LIFT-
ING AND PROL.ONGED SJTTiNG 0 DR 0 RUSCH BELIEVED CLAIMANT'S CONDITION 
WAS STATIONARY BUT THAT THERE WOULD BE INTERMITTENT BACK PROB
LEMS.• THE CLAIM WAS CLOSED WITH AN AWARD OF 32. DEGREES • 

. CLAIMANT WAS LAST EXAMINED ON MA~ 27, t 975 BY DR. RUSCH WHO 
FELT CLAIMANT COULD WORK AT FULL. CA_PAC ITY AS A CHURCH PASTOR 1 

HOWEVER, THERE WOULD BE BRIEF TIME LOSSES BECAUSE OF AGGRAVATION 
OF THE BACK PAIN 0 

THE REFEREE: FOUND THAT THE PRESENT DISABILITY OF CLAIMANT'S 
BACK IS ATTRIBUTABLE TO THE INDUSTRIAL INJURY OF NOVEMBER 197 3 AND 
IT IS PERMANEN·T. HE FURTHER FOUND THAT ALTHOUGH CLAIMANT IS CON
SCIOUS OF MINIMAL. BACK PAIN MOST OF THE TIME HE IS NOT PREVENTED 
FROM HIS PERFORMANCE AS PASTOR OF HIS CHURCH - ALTHOUGH CERTAIN 
ACTIVITIES DO EXACERBATE THE BACK AND LEG PAIN. SUCH ACTIVITIES IN
CLUDE HEAVY_L..IFTING, LENGTHY STANDING, WALKING, LIFTING AND BENDING. 

THE REFEREE CO~CLUDED THAT CLAIMANT IS.ABLE TO CARRY ON 
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AND AS A PURELY PRAGMATIC DECISION HE CONCLUDED THAT THE FUND S
RESPONSIBILITY FOR THAT ATTACK ENDED BY AUGUST 2 8 , 1 9 74 , THE DAY
CLAIMANT WAS HOSPITALIZED FOF? THE SECOND TIME,

Th board, on d novo r vi w, affirms and adopts th find
ings and CONCLUSIONS OF THE REFEREE,

ORDER
The order of the referee dated September 22., 1975 is affirmed.

WCB CASE NO. 75-703 FEBRUARY 25, 1976

STEPHEN BUKOJEMSKY, CLAIMANT
blitsch a d case, claima t’s attys,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,

DEFENSE. ATTYS.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members moore'a d Phillips,

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE1 S

ORDER WHICH AFFIRMED A DETERMINATION ORDER MAILED JANUARY 30,
1 9 7 5 WHEREBY CLAIMANT WAS AWARDED 3 2 DEGREES FOR 1 0 PER CENT
UNSCHEDULED LOW BACK DISABILITY.

For MORE THAN 20 YEARS CLAIMANT HAS BEEN AN ORDAINED MINIS

TER OF THE SEVENTH DAY ADVENTIST CHURCH. HE IS 5 1 YEARS OLD AND
HAS A COLLEGE EDUCATION. FOR THE PAST YEAR HE HAS BEEN PASTOR
OF THE CHURCH IN KLAMATH FALLS. PRIOR TO COMING TO KLAMATH FALLS
HE WAS THE PASTOR AT THE UNIVERSITY PARK CHURCH IN PORTLAND, HIS
SALARY IS 8 0 0 DOLLARS A MONTH, THE SAME AS HE RECEIVED IN PORT
LAND BUT THE KLAMATH FALLS CHURCH HAS A LARGER CONGREGATION AND
INVOLVES GREATER RESPONSIBILITY. IN NOVEMBER 1 97 3 CLAIMANT SUF
FERED A COMPENSABLE BACK INJURY WHICH WAS DIAGNOSED AS A STRAIN
HE UNDERWENT CHIROPRACTIC AND CONSERVATIVE MEDICAL TREATMENTS
BUT THE PAIN CONTINUED AND DR. RUSCH, PORTLAND ORTHOPEDIST, COM
MENCED TREATING CLAIMANT.

I NOVEMBER 1 9 7 4 AFTER CLAIMANT HAD BEEN TR AN SFE R R E D TO

KLAMATH FALLS, HE WAS AGAIN EXAMINED BY DR. RUSCH, THE COMPLAINTS
WERE MINIMAL BACK PAIN AGGRAVATED BY ACTIVITIES OF BENDING, LIFT
ING AND PROLONGED SITTING. DR. RUSCH BELIEVED CLAIMANT S CONDITION
WAS STATIONARY BUT THAT THERE WOULD BE INTERMITTENT BACK PROB
LEMS. THE CLAIM WAS CLOSED WITH AN AWARD OF 32 DEGREES.

CLA I M ANT WAS LAST EXAM INE DON MAY 27, 1975 BY DR. RUSCH WHO

FELT CLAIMANT COULD WORK AT FULL CAPACITY AS A CHURCH PASTOR,
HOWEVER, THERE WOULD BE BRIEF TIME LOSSES BECAUSE OF AGGRAVATION
OF THE BACK PAIN.

The referee fou d that the prese t disability of claima t’ s
BACK IS ATTRIBUTABLE TO THE INDUSTRIAL INJURY OF NOVEMBER 1 9 7 3 AND
IT IS PERMANENT. HE FURTHER FOUND THAT ALTHOUGH CLAIMANT IS CON
SCIOUS OF MINIMAL BACK PAIN MOST OF THE TIME HE IS NOT PREVENTED
FROM HIS PERFORMANCE AS PASTOR OF HIS CHURCH ALTHOUGH CERTAIN
ACTIVITIES DO EXACERBATE THE BACK AND LEG PAIN. SUCH ACTIVITIES IN
CLUDE HEAVY LIFTING, LENGTHY STANDING, WALKING, LIFTING AND BENDING.

Th r f r  conclud d that claimant is abl to carry on
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MOST OF HIS PAS'iORAL DUTiES AS BEFORE· THE JNJURY• HOWEVER WITH 

RESPECT TO CER.TAIN DUTIES OF BAPTIZING HEAVY PERSONS, VISITING MEM

BERS OF HIS PARISH AND OTHER CHURCH CONNECTED SOCIAL EVENTS 0 HIS 

ACTIVITIES HAVE BEEN LIMITED TO THE EXTENT THAT HE HAS SUFFERED A 

SLIGHT LOSS OF EARNING CAPACITY0 

THE REFEREE CONCLUDED· THAT THE AWARD OF 3 2 DEGREES WHICH 

REPRESENTS 1 0 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR 

UNSCHEDULED DISABILITY ADEQUATELY COMPENSATED CLAIMANT FOR THIS 

LOSS OF EARNING CAPACITY. 

THE BOARD 0 ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 5 1 197 5 IS AFFIRMED• 

WCB CASE NO. 75-2140 

CHARLES L. SPRIGGS,. CLAIMANT 

POZZI, WILSON AND ATCHISON_, 

CLAIMANT'S ATTY_S. 

DEPT• OF JUSTICE 0 DEFENSE ATTY0 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 25, 1976 

R_EVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 

WHICH AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S AGGRAVATION 

CLAIM. 

IN DECEMBER 1969.CLAIMANT, THEN A 41 YEAR OLD EMPLOYE OF A 

LEAD FOUNDRY, DEVELOPED LEAD POISONING. HIS CLAIM WAS CLOSED IN 

1970 .WITH NO AWARD OF PERMANENT DISABILITY AND CLAIMANT REQUESTED 

A HEARING. AS A RESULT .. OF THE HEARING THE REFEREE AWARDED CLAIM

ANT SOME TIME LOSS BUT FOUND HE DID NOT HAVE. ANY RESIDUAL DISABILITY 

RESULTING FROM HIS COMPENSABLE OCCUPATIONAL DISEASE 0 CLAIMANT 

APPEALED TO THE MEDICAL BOARD OF REVIEW. WHICH UNANIMOUSLY ·AGREED 

THAT CLAIMANT WAS SUFFERING NO ACTUAL DISABILITY BUT THAT POTEN

TIAL DISAB'ILITY MIGHT BE PRESENT 0 THE FINDINGS OF THE MEDICAL BOARD 

OF REVIEW ~ERE AFFIRMED BY THE CIRCUIT COURT FOR MULTNOMAH COUNTY 

ON MARCH I \ 1 1 9 7 I • 

CLAIMANT TESTIFIED THE LAST TIME HE WORKED ON A STEADY BASIS 

WAS-IN OCTOBER 1971 0 ON JANUARY 21, 1975 DR 0 RINEHART EXAMINED 

CLAIMANT AND DIAGNOSED RHEUMATOID ARTHRITIS 0 HE STATED THE CAUSE 

OF RHEUMATOID ARTHRITIS IS UNKNOWN BUT IT IS LARGELY AN ALLERGIC 

REACTION OF AUTO-IMMUNITY 0 THERE WAS NO DOUBT IN DR 0 RINEHART'S 

MIND BUT THAT CLAIMANT'S COMPENSABLE INJURY ( LEAD POISONING) PLAYED 

A MAJOR ROLE IN CAUSING CLAIMANT TO DEVELOP RHEUMATOID ARTHRITIS 

AND HE FELT THAT HIS CONDITION HAD WORSENED SUBSTANTIALLY. SINCE 

MARCH 3 1 , 1970, THE DATE OF THE LAST AWARD OR .ARRANGEMENT OF 

COMPENSATION 0 

0N THE OTHER SIDE OF. THE COIN, DR 0 REGAN WAS OF THE OPINION 

THAT CLAIMANT'S PRESUMED RHEUMATOID ARTHRITIS BORE NO RELAT-ION

SHIP TO HIS JOB INCURRED LEAD POISONING IN 1969• THIS OPINION .WAS 

SHARED BY DR• HARWOOD, A PHYSIC IAN ON THE STAFF OF THE FUND, WHO 

FELT THAT CLAIMANT'S RHEUMATOID ARTHRITIS WAS NOT THE RESULT OF 
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MOST OF HIS PASTORAL. DUTIES AS BEFORE THE INJURY, HO EVER  ITH
RESPECT TO CERTAIN DUTIES OF BAPTIZING HEAVY PERSONS, VISITING MEM
BERS OF HIS PARISH AND OTHER CHURCH CONNECTED SOCIAL EVENTS, HIS
ACTIVITIES HAVE BEEN LIMITED TO THE EXTENT THAT HE HAS SUFFERED A
SLIGHT LOSS OF EARNING CAPACITY,

The referee co cluded that the award of 32 degrees which

REPRESENTS 1 0 PER CENT OF THE MAXIMUM ALLO ABLE BY STATUTE FOR
UNSCHEDULED DISABILITY ADEQUATELY COMPENSATED CLAIMANT FOR THIS
LOSS OF EARNING CAPACITY.

Th BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE FINDINGS
AND CONCLUSIONS OF THE REFEREE,

ORDER
Th ord r of th r f r  dat d S pt mb r 5, 1975 is affirm d.

WCB CASE NO. 75-2140 FEBRUARY 25, 1976

ON AND PHILLIPS.

OF THE REFEREE'S ORDER
OF CLAIMANT'S AGGRAVATION

A 4 1 YEAR OLD EMPLOYE OF A
G. HIS CLAIM  AS CLOSED IN

1 9 7 0  ITH NO A ARD OF PERMANENT DISABILITY AND CLAIMANT REQUESTED
A HEARING, AS A RESULT OF THE HEARING THE REFEREE A ARDED CLAIM
ANT SOME TIME LOSS BUT FOUND HE DID NOT HAVE ANY RESIDUAL DISABILITY
RESULTING FROM HIS COMPENSABLE OCCUPATIONAL DISEASE, CLAIMANT
APPEALED TO THE MEDICAL BOARD OF REVIE  HICH UNANIMOUSLY AGREED
THAT CLAIMANT  AS SUFFERING NO ACTUAL DISABILITY BUT THAT POTEN
TIAL DISABILITY MIGHT BE PRESENT. THE FINDINGS OF THE MEDICAL BOARD
OF REVIE Were AFFIRMED BY THE CIRCUIT COURT FOR MULTNOMAH COUNTY

ON MARCH 12, 1971.

Claima t testified the last time he worked o a steady basis

 AS IN OCTOBER 19 7 1. ON JANUARY 2 1 , 1 975 DR, RINEHART EXAMINED
CLAIMANT AND DIAGNOSED RHEUMATOID ARTHRITIS. HE STATED THE CAUSE
OF RHEUMATOID ARTHRITIS IS UNKNO N BUT IT IS LARGELY AN ALLERGIC
REACTION OF AUTO 1 M M UN ITY. THERE  AS NO DOUBT IN DR. RINEHART1 S
MIND BUT THAT CLAIMANT'S COMPENSABLE INJURY (LEAD POISONING) PLAYED

A MAJOR ROLE IN CAUSING CLAIMANT TO DEVELOP RHEUMATOID ARTHRITIS
AND HE FELT THAT HIS CONDITION HAD  ORSENED SUBSTANTIALLY SINCE
MARCH 3 1 , 1 9 7 0 , THE DATE OF THE LAST A ARD OR ARRANGEMENT OF
COMPENSATION.

On THE OTHER SIDE OF THE COIN, DR, REGAN  AS OF THE OPINION

THAT CLAIMANT'S PRESUMED RHEUMATOID ARTHRITIS BORE NO RELATION

SHIP TO HIS JOB INCURRED LEAD POISONING IN 1 9 6 9 . THIS OPINION  AS
SHARED BY DR. HAR OOD, A PHYSICIAN ON THE STAFF OF THE FUND,  HO
FELT THAT CLAIMANT'S RHEUMATOID ARTHRITIS  AS NOT THE RESULT OF

CHARLES L. SPRIGGS, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT1 S ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT

BY BOARD MEMBERS  ILS

REQUESTS BOARD REVIE 
THE EMPLOYER'S DENIAL

CLAIM.

In DECEMBER 1 969 CLAIMANT, THEN
LEAD FOUNDRY, DEVELOPED LEAD POISONIN

ReVIEWED

Claima t

 HICH AFFIRMED
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COMPENSABLE LEAD POISONING BECAUSE CLAIMANT HAO NOT BEEN EX

POSED TO LEAD FOR FIVE YEARS BUT HIS RHEUMATOID ARaHRITIS HAD GROWN 
PROGRESSIVELY WORSE DURING THAT PERIOD~ 

THE REFEREE CONCLUDED THAT THE RHEUMATOID ARTHRITIS WHICH 
WAS DISCOVERED IN JANUARY 197 5 WAS NOT RELATED TO THE LEAD. INTOXI

CATION OF DECEMBER 196 9 • THE REFEREE CONCLUDED, BASED UPON THE 
OPINION OF DR. REGAN, THAT THERE WAS NO CAUSAL RELATIONSHIP ESTAB

LISHED BETWEEN _CLAIMANT'S PRESENT RHEUMATOID ARTHRITIS ANO HIS 
COMPENSABLE LEAD POISONING OF· DECEMBER 196 9 ANO THE DENIAL WAS 
PRO PE Re 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS ANO ADOPTS THE FIND
INGS AND· CONCLUSIONS OF_ THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 8, 1975 IS .AFFIRMED~ 

WCB CASE NO. 74-3521 

VIRGIL L. MALLORY, CLAIMANT 
POZZI, WILS,ON ANO ATCHISON, 

CLAIMANT" S ATTYS. 

FEBRUARY 25, 1976 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON ANO SCHWABE, 
DEFENSE AaTYS• 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON, MOORE ANO _PHILLl'PS• 

THE CLAIMANT SEEKS REVIEW .BY THE BOARD OF THE REF!i='.REE' s 
ORDE.R WHICH AWARDED CLAIMANT 128 DEGREES FOR 4 0 PER CENT UNSCHED
ULED LOW BACK D 0ISABJLITY. 

CLAIMANa SUFFERED A COMPENSABLE INJURY ON DECEMBER 1 4, 1971 
WHICH REQUIR_ED A -rwo LEVEL LAMINECTOMY, DISCECTOMY AND FUSION TO 

BE PERFORMED AT THE L4 -5, L5 -51 LEVELS ON JANUARY 9, 1973 • IN 
AUGUST 197°3 CLAIMANT WAS FOUN.D TO HAVE DEVELOPED RHEUMATOID 

SPONDYLITIS AND WAS PROVIDED WITH CONSERVATIVE TREATMENT UNTIL 

APRIL t 97 4 BY HIS ORTHOPEDIC SURGEON WHO THEN REQUESTED CLAIM,C..NT 
BE EXAMINED BY THE BACK EVALUATION CLINIC• IN AUGUST 1·974 CLAIM
ANT'S TREATING PHYSICIAN CONCURRED WITH THE FIN.DINGS OF THE DISA

BILITY PREVENTIO,N DIVISION AND. RECOMMENDED CLOSURE OF THE ·cLAIM 0 

ON SEPTEMBER 1 0, 197 4 A DETERMINATION ORDER ·AWARDED CLAIMANT 
.1 2 8 DEGREES FOR 4 0 PER CENT UNSCHEDULED DISABILITY• CLAIMANT 
REQUESTED A HEARING• 

THE EMPLOYER TESTIFIED THAT IT HAD OF'FE-RED CLAIMANT EMPLOY
MENT AS A RELIEF WEIGHMASTER ( PRIOR TO THE INJURY CLAIMANT HAD 
BEEN EMPLOYED. AS A FE0LLER-BUNCHER OPERATOR) AND C_LAIMANT BEGAN 

TRAINING ON JUNE 6, 19_75 0 CLAIMANT WORKED 11 DAYS AND THEN QUIT 

BECAUSE HE FELT HE COULD NOT HANDLE THE WORK. 

CLAIMANT IS 4 7 YEARS OLD, HE HAS AN EIGHTH GRADE EDUCATION 

AND HAS COMPLETED PART OF HIS WORK T_OWARDS OBTAINING A GED. HE 

IS OF AVERAGE INTELLIGENCE AND HIS WORK BACKGROUND INCLUDES A 
MULTITUDE OF JOBS OF DIFFERENT TYPES 0 CLAIMANT HAS BEEN TRAINED 

AS A BARBER AND ALSO AS A DENTAL PROSTHESIS TECHNICIAN. THE APTl-

fUDE TESTS DISCLOSED CLAIMANT. POSSESSES THE ABILITY TO LEARN WORK 

SUCCESSFULLY IN A VERY LARGE VARIETY OF OCCUPATIONS 0 
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the; compe sable lead poiso i g because claima t had  ot bee ex

posed TO LEAD for five years but HIS RHEUMATOID arthritis had grow 

PROGRESSIVELY WORSE DURING THAT PERIOD.

The referee co cluded that the rheumatoid arthritis which

WAS DISCOVERED i JANUARY 1 9 7 5 WAS NOT RELATED TO THE LEAD INTOXI
CATION OF DECEMBER 1969. THE REFEREE CONCLUDED, BASED UPON THE
OPINION OF DR. REGAN, THAT THERE WAS NO CAUSAL RELATIONSHIP ESTAB
LISHED BETWEEN CLAIMANT'S PRESENT RHEUMATOID ARTHRITIS AND HIS
COMPENSABLE LEAD POISONING OF DECEMBER 1 96 9 AND THE DENIAL WAS
PROPER.

The board, on d novo r vi w, affirms and adopts th find
ings AND CONCLUSIONS OF THE REFEREE.

ORDER
The ord r of th r f r  dat d august 8, 1975 is .affirm d.

WCB CASE NO. 74-3521 FEBRUARY 25, 1976

VIRGIL L. MALLORY, CLAIMANT
POZZI,  ILSON AND ATCHISON,
claima t s ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
DEFENSE ATTYS.

REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso , moore a d Phillips.

The claima t seeks review by the board of the referee’s
ORDER WHICH AWARDED CLAIMANT 128 DEGREES FOR 4 0 PER CENT UNSCHED
ULED LOW BACK DISABILITY.

Claima t suffered a compe sable i jury o December 1 4 , 1971

WHICH REQUIRED A TWO LEVEL LAMINECTOMY, DISCECTOMY AND FUSION TO
BE PERFORMED AT THE L4 -5 , L5 -SI LEVELS ON JANUARY 9 , 1 9 7 3 . IN
AUGUST 1973 CLAIMANT WAS FOUND TO HAVE DEVELOPED RHEUMATOID
SPONDYLITIS AND WAS PROVIDED WITH CONSERVATIVE TREATMENT UNTIL
APRIL 1 97 4 BY HIS ORTHOPEDIC SURGEON WHO THEN REQUESTED CLAIMANT
BE EXAMINED BY THE BACK EVALUATION CLINIC. IN AUGUST 1 9 7 4 CLAIM
ANT'S TREATING PHYSICIAN CONCURRED WITH THE FINDINGS OF THE DISA
BILITY PREVENTION DIVISION AND RECOMMENDED CLOSURE OF THE CLAIM.
ON SEPTEMBER 1 0 , 1 9 7 4 A DETERMINATION ORDER AWARDED CLAIMANT
128 DEGREES FOR 40 PER CENT UNSCHEDULED DISABILITY. CLAIMANT
REQUESTED A HEARING.

The employer testified that it had offered claima t employ

me t AS A RELIEF WEIGHMASTER (PRIOR TO THE INJURY CLAIMANT HAD
BEEN EMPLOYED AS A FELLER-BUNCHER OPERATOR) AND CLAIMANT BEGAN
TRAINING ON JUNE 6 , 1 9 7 5. CLAIMANT WORKED 1 1 DAYS AND THEN QUIT
BECAUSE HE FELT HE COULD NOT HANDLE THE WORK.

Claima t is 4 7 years old, he has a eighth grade educatio 

AND HAS COMPLETED PART OF HIS WORK TOWARDS OBTAINING A GED. HE
IS OF AVERAGE INTELLIGENCE AND HIS WORK BACKGROUND INCLUDES A
MULTITUDE OF JOBS OF DIFFERENT TYPES. CLAIMANT HAS BEEN TRAINED
AS A BARBER AND ALSO AS A DENTAL PROSTHESIS TECHNICIAN. THE APTI
TUDE TESTS DISCLOSED CLAIMANT POSSESSES THE ABILITY TO LEARN WORK
SUCCESSFULLY IN A VERY LARGE VARIETY OF OCCUPATIONS.

■2 1 2
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HAD SUSiAINED INJURIES TO HIS LEFT ANKL.E 1 HIS LEI"', 
SHOULDER AND Hl;i NE::CK PRIOR TO THE bECEMBER 14 1 197 1 INCIDENT 0 

CLAIMANT CLAIMS HE HAS HEADACHES, NECK, SHOULDER AND ARM PAIN, 
ALSO HAS PAIN IN HIS RIGHT WRIST 1 LOW BACK AND LEG PAIN WITH SOME 
NUMBNE.SS IN THE LEG 0 . HE ALSO COMPLAINS OF DIZZY SPELLS 0 NOT ALL 

OF THESE COMPLAINTS ARE SUPPORTED OR EXPLAINED BY THE MEDICAL 

REPORTS AND CLAI MANT 1 S TREATING PHYS IC IAN EXPRESSED HIS OPINION 
THAT CLAIMANT'S PRESENT PROBLEMS WERE RELATED TO HIS RHEUMATOID 
SPONDYLITIS RATHER THAN BE:ING A CONSEQUENCE OF HIS INDUSTRIAL IN

JURY OF DECEMBER 197 1 • 

THE REFEREE FOUND PERSUASIVE EVIDENCE INDICATING CLAIMANT 
WAS NOT MOTIVATED TO RETURN TO WORK - AN EXAMPLE BEING THE WORK 
TRIAL EXPERIMENT 'NHICH LAS1°ED ONLY 11 DAYS 0 BASED UPON THE MEDI
CAL EVIDENCE, THE .REFEREE CONCLUDED THAT SOME OF CLAIMANT'S SYMP

TOMS_WERE THE RE.SULT OF HIS RHEUMATOID SPONDYLITIS, SOME WERE OF 

A PSYCHOGENIC ETIOLOGY, SOME THE RESULT OF PRIOR INJURIES AND SOME 

WERE RELATED TO THE INDUSTRIAL INJURY OF 1971 • 

THE DETERMINATION ORDER MAILED SEPTE;:MBER 10, 1974 BASED ITS 
AWARD ON A NECK INJURY, THE REFEREE CONCLUDED THAT WAS IN ERROR. 

AS 'THERE WAS NO EVIDENCE THAT CLAIMANT HAD INJURED HIS NECK ON 

DECEMBER 1 4 9 1971 ONLY THAT. HE HAD SUSTAINED AN INJURY TO HIS BACK 0 

THE REFEREE CONCLUDED, BASED LI.PON THE MEDICAL EVIDENCE, CLAIMANT'S 

WORK BACKGROUND, EDUCATION AND AGE 1 THAT THE LOSS OF EARNING 
CAPACITY SUFFERED BY CLAIMANT AS A RE.SULT OF HIS INDUSTRIAL INJURY 

DID NOT EXCEED 4.0 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE. 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT HAS DIS
ABILITY RESULTING FROM BOTH INDUSTRIAL AND NON-INDUSTRIAL RELATED 
CAUSES, PLUS A.RHEUMATIC DISEASE 0 

THE BOARD TAKES NOTE OF THE FACT THAT CLAIMANT WAS INTER

VIEWED BY THE MEMBERS OF THE EVALUATION DIVISION AND WAS SEEN BY 
THE REFEREE DURING. T.HE HEARING 0 BOTH THE EVALUATION DIVISION AND 
THE REFEREE ASSESSED THE DISABILITY AT 4 0 PER CENT 0 THE BOARD 

CONCLUDES THAT THIS IS A PROPER ASSESSMENT BASED UPON CLAIMANT'S 
LOSS OF EARNING CAPACITY, THE SOLE CRITERION IN DETERMINING UNSCHED
ULED DISABILITY 0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 1, 1975 IS AFFIRMED 0 

WCB CASE NO. 
WCB CASE NO. 

75-1936 
75-1935 

NORMAN J O SHANKLIN, CLAIMANT 
DAVID H 0 VANDENBERG, JR 0 , CL~IMANT 1 S ATTY 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 25, 

REV.IEWED BY BOARD MEMBERS MOORE AND PHILLIPS 0 

1976 

THE CLAIM.ANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH AWARDED CLAIMANT 3 3 • 7 5 DEGREES FOR 2 2 • 5 PER CENT PARTIAL 

LOSS OF LEFT LEG FOR HIS APRIL 8 1 1974 INJURY AND 11 0 25 DEGREES FOR 

1.s PER CENT PARTIAL Loss OF LEFT LEG'FOR HIS APRIL 29, 1974 INJURY • 

.. CLAIMANT, WHO·WAS A 49 YEAR OLD TIMBER FALLER AT THE TIME, 

-2 1 3 -

Claima t had sustai ed i juries to his left a kle, his left
shoulder a d his  eck prior to the December 14, 1971 i cide t.
CLAIMANT CLAIMS HE HAS HEADACHES, NECK, SHOULDER AND ARM PAIN,
ALSO HAS PAIN IN HIS RIGHT WRIST, LOW BACK AND LEG PAIN WITH SOME
NUMBNESS IN THE LEG. HE ALSO COMPLAINS OF DIZZY SPELLS. NOT ALL
OF THESE COMPLAINTS ARE SUPPORTED OR EXPLAINED BY THE MEDICAL
REPORTS AND CLAIMANT S TREATING PHYSICIAN EXPRESSED HIS OPINION
THAT CLAIMANT S PRESENT PROBLEMS WERE RELATED TO HIS RHEUMATOID
SPONDYLITIS RATHER THAN BEING A CONSEQUENCE OF HIS INDUSTRIAL IN
JURY OF DECEMBER 1971.

The REFEREE FOUND PERSUASIVE EVIDENCE INDICATING CLAIMANT

WAS NOT MOTIVATED TO RETURN TO WORK AN EXAMPLE BEING THE WORK
TRIAL EXPERIMENT WHICH LASTED ONLY I 1 DAYS. BASED UPON THE MEDI
CAL EVIDENCE, THE REFEREE CONCLUDED THAT SOME OF CLAIMANT S SYMP
TOMS WERE THE RESULT OF HIS RHEUMATOID SPONDYLITIS, SOME WERE OF
A PSYCHOGENIC ETIOLOGY, SOME THE RESULT OF PRIOR INJURIES AND SOME
WERE RELATED TO THE INDUSTRIAL INJURY OF 1971.

The DETERMINATION ORDER MAILED SEPTEMBER 1 0 , 1 9 7 4 BASED ITS

AWARD ON A NECK INJURY. THE REFEREE CONCLUDED THAT WAS IN ERROR
AS THERE WAS NO EVIDENCE THAT CLAIMANT HAD INJURED HIS NECK ON
DECEMBER 14, 1971 ONLY THAT HE HAD SUSTAINED AN INJURY TO HIS BACK.
THE REFEREE CONCLUDED, BASED UPON THE MEDICAL EVIDENCE, CLAIMANT S
WORK BACKGROUND, EDUCATION AND AGE, THAT THE LOSS OF EARNING
CAPACITY SUFFERED BY CLAIMANT AS A RESULT OF HIS INDUSTRIAL INJURY
DID NOT EXCEED 4.0 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE.

The BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT HAS DIS

ABILITY RESULTING FROM BOTH INDUSTRIAL AND NON-INDUSTRIAL RELATED
CAUSES, PLUS A RHEUMATIC DISEASE.

The BOARD TAKES NOTE OF THE FACT THAT CLAIMANT WAS INTER

VIEWED BY THE MEMBERS OF THE EVALUATION DIVISION AND WAS SEEN BY
THE REFEREE DURING THE HEARING. BOTH THE EVALUATION DIVISION AND
THE REFEREE ASSESSED THE DISABILITY AT 40 PER CENT. THE BOARD
CONCLUDES THAT THIS IS A PROPER ASSESSMENT BASED UPON CLAIMANT S
LOSS OF EARNING CAPACITY, THE SOLE CRITERION IN DETERMINING UNSCHED
ULED DISABILITY,

ORDER
Th ORDER OF THE REFEREE DATED OCTOBER 1 , 1 9 7 5 IS AFFIRMED.

WCB CASE NO. 75-1936 FEBRUARY 25, 1976
WCB CASE NO. 75-1935

NORMAN J. SHANKLIN, CLAIMANT
DAVID H. VANDENBERG, JR,,. CLAIMANT'S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE By CLAIMANT

Reviewed by board members moore a d Phillips.

The CLAIMANT requests board review of the referee s order

WHICH AWARDED CLAIMANT 3 3 . 7 5 DEGREES FOR 2 2.5 PER CENT PARTIAL
Loss of left leg for his april 8, 1974 i jury a d 11.25 degrees for

7.5 PER CENT PARTIAL LOSS OF LEFT LEG FOR HIS APRIL 2 9 , 1 9 7 4 INJURY,

Claima t, who was a 49 year old timber faller at the time.
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A COMl"ENSABLE INJURY ON APRIL 8, 1914 WHEN HE CUT HIS LEFT 

LEG IMMEDIATELY BELOW THE PATELLA. THE LACERATION WAS SUTURED BY 

DR• LILLY AND CLAIMANT WAS DISCHARGED TO RETURN HOME - AT THAT TIME 

CLAIMANT WAS EMPLOYED BY KANNA LOGGING COMPANY. ON APRIL 29 1 1974 

CLAIMANT RETURNED TO WORK FOR CALVIN PIERCE AND, AFTER APPROXIMATELY 

3 HOURS ON THE JOB, AGAIN SUFFERED A COMPENSABLE INJURY TO HIS LEFT 

KNEE• A LOG UPON WHICH CLAIMANT WAS STANDING DROPPED SOME 1 8 INCHES 

THROUGH A WINDFALL - CLAIMANT WAS UNABLE TO WALK AND WAS TAKEN TO 

THE HOSPITAL. 

0R, LILLY'S REPORT INDICATED THE LACERATION SUFFERED ON APRIL 

8 DID NOT INVOLVE THE PATELLA TENDON BUT WAS AS FAR AS THE BONE AND 

INCURRED A FEW SMALL FRACTURES OF THE BONE. AFTER THE SECOND IN-

JURY, SURGERY WAS PERFORMED BY DR, LILLY WHO REPORTED CLAIMANT 

HAD A TEAR OF THE PATELLA TENDON APPARENTLY THE RESULT OF THE 

APRIL 8 INJURY AND, IN ADDITION, HE HAD A TEAR OF THE MEDIAL COLLA-

TERAL LIGAMENT, THE MEDIAL MENISCUS AND THE MEDIAL CAPSULE, IT 

WAS DR, LILLY'S OPINION THAT THE APRIL 8 INJURY PREDISPOSED CLAIM-

ANT TO THE APRIL 2 9 INJURY. HE FELT THAT THE NECESSITY FOR THE 

SURGERY WAS ATTRIBUTABLE IN A RATIO OF 7 5 PER CENT TO 2 5 PER CENT 

AS BETWEEN THE FIRST AND SECOND INJURIES. 

ON JANUARY 1 1, 1975 DR 0 LILLY RELEASED CLAIMANT FOR MODIFIED 

WORK, COMMENTING CLAIMANT HAD A CHONDROMALAC IA PATELLA BUT HAD 

DECIDED AGAINST SURGERY AND HAD CHOSEN TO LIVE WITH THE PAIN IN HIS 

KNEE 0 CLAIMANT HAD GOOD STRENGTH OF THE QUADRICEPS AL THOUGH THE 

LEFT SIDE WAS NOT AS STRONG AS THE RIGHT AND THERE WAS ABOUT ONE 

INCH ATROPHY OF THE THIGH FOUR FINGERS ABOVE THE SUPERIOR POLE OF 

THE PATELLA ON THE LEFT - CLAIMANT HAD A LOT OF CREPITUS, SUBPA

TELLAR, WITH ACTIVE MOTION OF THE KNEE WHICH WAS INDICATIVE OF 

THE CHONDROMALACIA PATELLA WHICH WOULD PROBABLY WORSEN AS TIME 

PASSED, 

ON APR IL 2 2 , 1 9 7 5 TWO DETER M IN AT ION ORDERS WERE ISSUED• 0 NE 

AWARDED CLAIMANT 5 PER CENT LOSS OF THE LEFT LEG FOR THE APRIL 8, 

1974 INJURY, THE OTHER AWARDED CLAIMANT 5 PER CENT LOSS OF THE 

LEFT LEG FOR THE APRIL 29 0 1974 INJURY, A COMBINED AWARD OF 10 

PER CENT LOSS OF THE LEFT LEG, 

CLAIMANT RETURNED TO WORK AS A TIMBER FALLER IN APRIL 1 974 

AND HAS WORKED STEADILY WITHOUT ANY TIME LOSS SINCE THAT DATE -

HOWEVER, THE LEG IMPAIRMENT IMPOSES LIMITATION ON HIS ACTIVITIES 

TO SUCH AN EXTENT THAT HE IS NO LONGER ABLE TO CLIMB UP ONTO AND 

JUMP DOWN FROM LOGS IN THE COURSE OF HIS WORK BUT HAS TO SEMI

CRAWL USING HIS ARMS AND SHOULDERS TO GET ON A FOUR FOOT LOG AND 

HAS TO SLIDE DOWN TO GET OFF THE LOG 0 OCCASIONALLY CLAIMANT'S 

KNEE WILL GIVE OUT FROM UNDER HIM AND HE IS UNABLE TO RUN BUT DOES 

MAKE SORT OF A STIFF LEGGED TROT WHICH INCREASES THE PAIN IN HIS 

KNEE• THE PAIN JS CONSTANT 0 CLAIMANT HAS AN ABILITY TO FLEX THE 

KNEE NO MORE THAN 1 1 0 DEGREES OR 1 2 0 DEGREES, 

fN SEPTEMBER 197 4 DR, LILLY INDICATED THAT VOCATIONAL REHABI

LITATION WOULD BE VERY DESIRABLE FOR CLAIMANT ALTHOUGH CLAIMANT 

PREFERRED TO RETURN TO THE WOODS TO WORK• CLAIMANT WAS SEEN BY 
THE VOCATIONAL REHABILITATION DIVISION IN THE FALL OF 1974 AND 

EXPRESSED AN INTEREST IN TRAINING FOR SOJV!E TYPE OF WORK WHICH. 

WOULD INVOLVE SMALL ENGINE REPAIR - HOWEVER, ON OCTOBER 8, 1 974 
AN ASSISTANT VOCATIONAL REHABILITATION COORDINATOR FOR THE. BOARD 

ADVISED THAT NO REFERRAL WOULD BE MADE FOR VOCATIONAL REHABILI

TATION SERVICES BECAUSE MEDICAL, PSYCHOLOGICAL AND VOCATIONAL 

INFORMATION DID NOT DESCRIBE A HANDICAP REQUIRING REHABILITATION. 

ON JANUARY I 6, 197 5 THE VOCATIONAL REHABILITATION DIVISION .ENTERED 

A STATEMENT OF INELIGIBILITY BECAUSE OF THE POSSIBILITY OF FUTURE 

OPERATION ON THE KNEE- WHICH WAS AT THAT TIME BEING RESISTED BY 

THE CLAIMANT. 
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SUFFERED A COMPENSABLE INJURY ON APRIL 8 , 1 97 4  HEN HE CUT HIS LEFT
LEG IMMEDIATELY BELO THE PATELLA. THE LACERATION  AS SUTURED BY
DR. LILLY AND CLAIMANT  AS DISCHARGED TO RETURN HOME AT THAT TIME
CLAIMANT  AS EMPLOYED BY KANNA LOGGING COMPANY. ON APRIL 2 9 , 1 9 7 4
CLAIMANT RETURNED TO  ORK FOR CALVIN PIERCE AND, AFTER APPROXIMATELY
3 HOURS ON THE JOB, AGAIN SUFFERED A COMPENSABLE INJURY TO HIS LEFT
KNEE. A LOG UPON  HICH CLAIMANT  AS STANDING DROPPED SOME 18 INCHES
THROUGH A  INDFALL CLAIMANT  AS UNABLE TO  ALK AND  AS TAKEN TO
THE HOSPITAL.

Dr. LILLY S REPORT INDICATED THE LACERATION SUFFERED ON APRIL

8 DID NOT INVOLVE THE PATELLA TENDON BUT  AS AS FAR AS THE BONE AND
INCURRED A FE SMALL FRACTURES OF THE BONE. AFTER THE SECOND IN
JURY, SURGERY  AS PERFORMED BY DR. LILLY  HO REPORTED CLAIMANT
HAD A TEAR OF THE PATELLA TENDON APPARENTLY THE RESULT OF THE
APRIL 8 INJURY AND, IN ADDITION, HE HAD A TEAR OF THE MEDIAL COLLA
TERAL LIGAMENT, THE MEDIAL MENISCUS AND THE MEDIAL CAPSULE. IT
 AS DR. LILLY S OPINION THAT THE APRIL 8 INJURY PREDISPOSED CLAIM

ANT TO THE APRIL 2 9 INJURY. HE FELT THAT THE NECESSITY FOR THE
SURGERY  AS ATTRIBUTABLE IN A RATIO OF 75 PER CENT TO 2 5 PER CENT
AS BET EEN THE FIRST AND SECOND INJURIES.

On JANUARY 1 1 , 1 9 7 5 DR. L I LLY R E LEASE D C LA I MANT FOR MOD I F 1 E D

 ORK, COMMENTING CLAIMANT HAD A CHONDROMALACIA PATELLA BUT HAD
DECIDED AGAINST SURGERY AND HAD CHOSEN TO LIVE  ITH THE PAIN IN HIS
KNEE. CLAIMANT HAD GOOD STRENGTH OF THE QUADRICEPS ALTHOUGH THE
LEFT SIDE  AS NOT AS STRONG AS THE RIGHT AND THERE  AS ABOUT ONE
INCH ATROPHY OF THE THIGH FOUR FINGERS ABOVE THE SUPERIOR POLE OF
THE PATELLA ON THE LEFT CLAIMANT HAD A LOT OF CREPITUS, SUBPA
TELLAR,  ITH ACTIVE MOTION OF THE KNEE  HICH  AS INDICATIVE OF
THE CHONDROMALACIA PATELLA  HICH  OULD PROBABLY  ORSEN AS TIME
PASSED.

On APRIL 2 2 , 1 9 7 5 T O DETERMINATION ORDERS  ERE ISSUED. ONE

A ARDED CLAIMANT 5 PER CENT LOSS OF THE LEFT LEG FOR THE APRIL.8,
1 9 7 4 INJURY, THE OTHER A ARDED CLAIMANT 5 PER CENT LOSS OF THE
LEFT LEG FOR THE APRIL 29, 1974 INJURY, A COMBINED A ARD OF 1 0
PER CENT LOSS OF THE LEFT LEG.

Claima t retur ed to work as a timber faller i april 1974
AND HAS  ORKED STEADILY  ITHOUT ANY TIME LOSS SINCE THAT DATE
HO EVER, THE LEG IMPAIRMENT IMPOSES LIMITATION ON HIS ACTIVITIES
TO SUCH AN EXTENT THAT HE IS NO LONGER ABLE TO CLIMB UP ONTO AND
JUMP DO N FROM LOGS IN THE COURSE OF HIS  ORK BUT HAS TO SEMI
CRA L USING HIS ARMS AND SHOULDERS TO GET ON A FOUR FOOT LOG AND
HAS TO SLIDE DO N TO GET OFF THE LOG. OCCASIONALLY CLAIMANT'S

KNEE  ILL GIVE OUT FROM UNDER HIM AND HE IS UNABLE TO RUN BUT DOES
MAKE SORT OF A STIFF LEGGED TROT  HICH INCREASES THE PAIN IN HIS
KNEE. THE PAIN IS CONSTANT. CLAIMANT HAS AN ABILITY TO FLEX THE
KNEE NO MORE THAN 1 1 0 DEGREES OR 1 20 DEGREES.

In SEPTEMBER 1 9 7 4 DR. LILLY INDICATED THAT VOCATIONAL REHABI

LITATION  OULD BE VERY DESIRABLE FOR CLAIMANT ALTHOUGH CLAIMANT
PREFERRED TO RETURN TO THE  OODS TO  ORK. CLAIMANT  AS SEEN BY
THE VOCATIONAL REHABILITATION DIVISION IN THE FALL OF 1 9 74 AND
EXPRESSED AN INTEREST IN TRAINING FOR SOME TYPE OF  ORK  HICH
 OULD INVOLVE SMALL ENGINE REPAIR HO EVER, ON OCTOBER 8, 1974
AN ASSISTANT VOCATIONAL REHABILITATION COORDINATOR FOR THE BOARD
ADVISED THAT NO REFERRAL  OULD BE MADE FOR VOCATIONAL REHABILI
TATION SERVICES BECAUSE MEDICAL, PSYCHOLOGICAL AND VOCATIONAL
INFORMATION DID NOT DESCRIBE A HANDICAP REQUIRING REHABILITATION.
ON JANUARY 1 6 , 1 9 7 5 THE VOCATIONAL REHABILITATION DIVISION ENTERED
A STATEMENT OF INELIGIBILITY BECAUSE OF THE POSSIBILITY OF FUTURE
OPERATION ON THE KNEE  HICH  AS AT THAT TIME BEING RESISTED BY
THE CLAIMANT.
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REFERE'E FOUNO THA1" CLAIMANT w·As A WORKMAN WHO HAD RE

TURNED TO THE WOODS IN S~ITE OF HIS IMf'>AIRMENT AND, FUR'rH~RMO!ilE• 
THAT -HE IS JEOPARDIZED BY REASON OF THIS IMPAIRMENT, HAVING ON AT 
L.EAST ONE OCCASION FALL.EN WHILE ATTEMPTING TO ESCAPE THE PATH OF 
A FALLING TREE. THE REFEREE WAS OF THE OPINION THAT CLAIMANT 
SHOULD BE VOCATIONALLY REHABILITATED AND HE FOUND THAT THE PRE
PONDERANCE OF THE EVIDENCE INDICATED A L.EVEL OF DISABILITY IN THE 
LEFT LEG GREATER THAN THAT FOR WHICH ,CLAIMANT HAD PREVIOUSLY BEEN 
COMPENSATED. B:ASE;D UPON DR. LILLY' 5 7 5 PER CENT - 2 5 PER CENT 

·PRORATION BETWEEN THE TWO INDUS.TRIAL INJURIES, THE REFEREE CON
CLUDED THAT CLAIMANT _WA_S ENTITLED TO AN AWARD OF 3 3 • 7 5 DEGREES 
FOR 2 Z • 5 PER -CENT PARTIAL LOSS OF THE LEFT LEG FOR THE FIRST INJURY 
AND AN AWARD OF 1 1 • 2 5 DEGREES FOR 7 • 5 PER CENT PARTIAL LOSS OF 
THE LEFT LEG AS A RESULT OF THE SECOND INJURY, A TOTAL AWARD OF 
4 5 DEGREES. FOR 3 0 PER CENT PARTIAL LOSS OF' THE LEFT LEG, 

THE BOARD, ON DE NO~O REVIEW, FEELS THAT THE AWARD GR~NTED 
BY THE REFEREE DOES NOT ADEQUATELY COMPENSATE CLAIMANT FOR. ,:"HE 
LOS_s· OF FUNCTION OF HIS LEFT LEG, THE SOARD FINDS THAT C.LAIMANT 
IS ENTITLED TO 52 • 5 DEGREES FOR 3 5 PER CE.NT PARTIAL LOSS OF THE 
LEFT LEG ATTRIBUTABLE TO THE APRIL 8 INJURY AND 22 0 5 DEGREES FOR 
1 5 PER CENT PARTIAL LOSS OF THE LEFT LEG ATTRIBUTABLE TO THE APRIL 

-.2 9 INJURY, AN· AGGREGATE OF 7 5 DEGREES ·FOR 5 0 PER CENT PARTIAL LOSS 
OF THE LEFT LEG 0 

THE. BOARD AGREES WITH THE REFEREE THAT CLAIMANT SHOULD BE 
VOCATIONALLY .REHABILITATED. · IT IS UNABLE TO u·NDERSTAND WHY CLAIM
ANT SHOULD BE DETE.RMINED As· INELIGIBLE FOR VOCATIONAL REHABILITA
TION BECAUSE OF HIS REFUSAL TO SUBMIT TO POSSIBLE FURTHER KNE_E 
SURGERY •. THERE IS NO MEDICAL. EVIDENCE THAT THIS SURGERY WILL _RE
SOLVE OR EVEN ALLEVIATE THE PAIN AND PROBLEMS CLAIMANT IS PRESENTLY 

EXPERIENCING W 1TH HIS LEFT KNEE. 

. THE BOARD FE.ELS THAT CLAIMANT CANNOT CONTINUE TO WORK IN 
THE WOODS WITHOUT .RUNNING SEVERE RISK OF SUSTAINING FURTHER INJURY 
TO HIMSELF AND~ POSSIBLY, TO HIS FELLOW WORKERS• THE BOARD STRONGLY 
URGES THAT ALL OF THE ADVANTAGES OF THE. REHABILITATION PROGRAMS 

.UNDER THE ,AUSPICES OF THE DISABILITY PREVENTION DIVISION AS WELL 
AS THE VOCATIONAL .REHAB.ILITATION DIVISION BE MADE AVAILABLE TO 

CLAIMANT AND THAT SUCH BE DONE AS QUICKLY AS POSSIBLE. 

·ORDER 

TH~ ORDER- OF ·THE REFEREE DATED OCTOBER 2 7, 1 9 7 5 IS MODIFIED. 

_CLAIMANT IS AWARDED 75 DEGREES OF A MAXIMUM OF 1 50 DEGREES 
FOR PARTIAL LOSS OF THE LEFT LEG 0 THIS IS IN LIEU OF AND NOT IN 
ADDITION TO AWARDS MADE BY THE TWO DETERMINATION .ORDERS MAILED 
APRIL22 0 1975 RELATINGTOTHEAPRILB, 1974 INJURYAND'THEAPRIL.29 1 

1974 I_NJURY0 

IN ALL OTHER RESPECTS THE REFEREE'' S ORDER. l·S AFFIRMED. 

CLAIMANT' s COUNSEL IS AWAF'.DED AS A REASONABLE ATTORNEY' s 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS B_OARD REVIEW 2 5 PER· 
CENT OF' THE INCREASE IN COMPENSATION MADE BY THIS ORDER, PAYABLE 
OUT 0OF THE COMPENSATION AS PAID 1 NOT TO· EXCEED 2,300 DOLLARS• 

-2 1 5 -

The referee fou d that claima t was a workma who had re

tur ed TO THE WOODS IN SPITE OF HiS IMPAIRMENT AND, FURTHERMORE,
THAT HE IS JEOPARDIZED BY REASON OF THIS IMPAIRMENT, HAVING ON AT
LEAST ONE OCCASION FALLEN WHILE ATTEMPTING TO ESCAPE THE PATH OF
A FALLING TREE. THE REFEREE WAS OF THE OPINION THAT CLAIMANT
SHOULD BE VOCATIONALLY REHABILITATED AND HE FOUND THAT THE PRE
PONDERANCE OF THE EVIDENCE INDICATED A LEVEL OF DISABILITY IN THE
LEFT LEG GREATER THAN THAT FOR WHICH CLAIMANT HAD PREVIOUSLY BEEN
COMPENSATED. BASED UPON DR. LILLY S 75 PER CENT 25 PER CENT
PRORATION BETWEEN THE TWO INDUSTRIAL INJURIES, THE REFEREE CON
CLUDED THAT CLAIMANT WAS ENTITLED TO AN AWARD OF 3 3 . 7 5 DEGREES
FOR 2 2.5 PER CENT PARTIAL LOSS OF THE LEFT LEG FOR THE FIRST INJURY
AND AN AWARD OF 11.25 DEGREES FOR 7.5 PER CENT PARTIAL LOSS OF
THE LEFT LEG AS A RESULT OF THE SECOND INJURY, A TOTAL AWARD OF
4 5 DEGREES. FOR 3 0 PER CENT PARTIAL LOSS OF THE LEFT LEG.

The BOARD, ON DE NOVO REVIEW, FEELS THAT THE AWARD GRANTED

BY THE REFEREE DOES NOT ADEQUATELY COMPENSATE CLAIMANT FOR. THE
LOSS OF FUNCTION OF HIS LEFT LEG. THE BOARD FINDS THAT CLAIMANT
IS ENTITLED TO 52.5 DEGREES FOR 3 5 PER CENT PARTIAL LOSS OF THE
LEFT LEG ATTRIBUTABLE TO THE APRIL 8 INJURY AND 2 2.5 DEGREES FOR
1 5 PER CENT PARTIAL LOSS OF THE LEFT LEG ATTRIBUTABLE TO THE APRIL
29 INJURY, AN AGGREGATE OF 75 DEGREES FOR 50 PER CENT PARTIAL LOSS
OF THE LEFT LEG.

The BOARD AGREES WITH THE REFEREE THAT CLAIMANT SHOULD BE

VOCATIONALLY REHABILITATED. IT IS UNABLE TO UNDERSTAND WHY CLAIM
ANT SHOULD BE DETERMINED AS INELIGIBLE FOR VOCATIONAL REHABILITA
TION BECAUSE OF HIS REFUSAL TO SUBMIT TO POSSIBLE FURTHER KNEE
SURGERY. THERE IS NO MEDICAL EVIDENCE THAT THIS SURGERY WILL RE
SOLVE OR EVEN ALLEVIATE THE PAIN AND PROBLEMS CLAIMANT IS PRESENTLY
EXPERIENCING WITH HIS LEFT KNEE.

Th board f  ls that claimant cannot continu to work in
THE WOODS WITHOUT RUNNING SEVERE RISK OF SUSTAINING FURTHER INJURY
TO HIMSELF AND, POSSIBLY, TO HIS FELLOW WORKERS. THE BOARD STRONGLY
URGES That ALL OF THE ADVANTAGES OF THE REHABILITATION PROGRAMS
UNDER THE, AUSPICES OF THE DISABILITY PREVENTION DIVISION AS WELL
AS THE VOCATIONAL REHABILITATION DIVISION BE MADE AVAILABLE TO
CLAIMANT AND THAT SUCH BE DONE AS QUICKLY AS POSSIBLE.

ORDER

Th ord r of th r f r  dat d Octob r 27, 1975 is modifi d.

Claimant is award d 75 d gr  s of a maximum of 1 50 d gr  s
FOR PARTIAL LOSS OF THE LEFT LEG. THIS IS IN LIEU OF AND NOT IN
ADDITION TO AWARDS MADE BY THE TWO DETERMINATION .ORDERS MAILED
APRIL 22, 1975 RELATING TO THE APRIL 8, 1974 INJURY AND THE APRIL 2 9 ,
1 9 7 4 INJURY,

In ALL OTHER RESPECTS THE REFEREE'1 S ORDER IS AFFIRMED.
Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW 2 5 PER
CENT OF THE INCREASE IN COMPENSATION MADE BY THIS ORDER, PAYABLE
OUT OF THE COMPENSATION AS PAID, NOT TO EXCEED 2 , 3 00 DOLLARS.
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CASE NO. 75-4619 

TED I. ROGOWAY, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAI MANTr S ATTYS 0 

DEPT. OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY SAIF 

FEBRUARY 25, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE 

BOARD OF THE REFEREEr S ORDER WHICH REMANDED CLAIMANT 1 S CLAIM TO 

IT FOR ACCEPTANCE AND PAYMENT OF BENEFITS, AS PROVIDED BY LAW, 

UNTIL THE CLAIM IS CLOSED UNDER THE PROVISIONS OF ORS 656,268, 

CLAIMANT IS A 6 3 YEAR OLD SELF -EMPLOYED GENERAL CONTRACTOR. 

HE COMMENCED CONSTRUCTION OF POLE BUILDINGS IN 1969 AS A SOLE 

PROPRIETOR AND CONTINUED UNTIL FEBRUARY 1974 WHEN HE AND MR 0 

RICHENSTEIN, WHO HAD BEEN SELLING AND CONSTRUCTING ALUMINUM 

BUILDINGS, MERGED THEIR OPERATIONS 0 THE PARTNERSHIP RESULTING 

FROM THIS MERGER HAD A VERY SHORT LIFE ANO WAS TERMINATED ON 

JULYl, 1974, 

0N THE WEEKEND PRIOR TO AUGUST Z 6 • l 9 7 4 CLAIMANT DROVE TO 

TROUTLAKE·, STOPPING AT GOLDENDALE, WHERE HE ATTEMPTED TO STRAIGH-

TEN OUT SOME PROBLEMS• HE EXPERIENCED SOME CHEST PAINS DURING 

DINNER SUNDAY, AUGUST Z 5, BUT THOUGHT IT WAS ONLY INDIGESTION 0 HE 

ARRIVED AT WORK THE FOLLOWING DAY ANTICIPATING TWO CHECf<S OF A 

SUBSTANTIAL AMOUNT. WHEN THE MAIL ARRIVED THE CHECKS WERE SEVERAL 

THOUSAND DOLLARS LESS THAN HE ANTICIPATED, HE SUFFERED PAIN IN HIS 

CHEST AT THAT TIME AND HE ALSO HAD PAIN IN HIS LEFT ARM AND HE DROVE 

HIMSELF TO THE HOSPITAL EMERGENCY ROOM, CLAIMANT DECLINED TO GE 

ADMITTED TO THE HOSPITAL AND RECEIVED ONLY EMERGENCY ATTENTION, 

CLAIMANT'S WIFE WAS IN THE HOSPITAL AND THAT EVENING WHEN 

HE WAS VISITING WITH HER HE BECAME ACUTELY ILL AND WAS ADMITTED 

TO THE HOSPITAL WHERE HIS ILLNESS WAS DIAGNOSED AS AN ACUTE MYO

CARDIAL INFARCTION, 

THE REFEREE FOUND THAT CLAIMANT WHILE OPERATING AS A SOLE 

PROPRIETOR WAS SOMEWHAT DISORGANIZED AND TOOK THINGS RATHER 

EASY BUT AFTER THE MERGER WITH RICHENSTEIN, WHO WAS AN ENTIRELY 

DIFFERENT TYPE OF OPERATOR, THERE WAS MUCH STRESS RESULTING FROM 

DISAGREEMENTS BETWEEN THE TWO MEN ON THE RESOLUTION OF CERTAIN 

PROBLEMS, CLAIMANT'S WIFE HAD HAD HEART SURGERY FOR THE SECOND 

TIME AND CLAIMANT WAS VERY WORRIED ABOUT THE HEALTH OF HIS WIFE 

AND ALSO THE MEDICAL BILLS BEING INCURRED AS A RESULT OF HER ILLNESS, 

P,,s IS USUAL IN HEART CASES THERE WAS A DIVERSITY OF MEDICAL 

OPINION WITH RESPECT TO THE ISSUE OF MEDICAL CAUSATION, DR, SHEPHERD, 

CLAIMANT'S TREATING PHYSICIAN, STATED THAT IT HAD BEEN FELT FOR 

SOME.TIME BY MANY CARDIOLOGISTS THAT STRESS WAS A FACTOR IN ACUTE 

MYOCARDIAL INFARCTION AND THOUGH' THIS WAS AN ATTRACTIVE HYPOTHESIS 

I_T WAS VIRTUALLY IMPOSSIBLE,' IN INDIVIDUAL CASES, TO DETERMINE HOW 

MUCH STRESS CONTRIBUTES. 

OR. DEMOTS FELTTHAT BECAUSE THE DEGREE OF STRESS IN THIS 

PARTICULAR CASE APPEARED TO BE .SO UNUSUAL AND BECAUSE OF THE TEM

PORAL RELATIONSHIP OF THE STRESS :AND INFARCTION, HE WOULD CONSIDER 

STRESS AS A MATERIAL CAUSE TO CLAIMANT'S MYOCARDIAL INFARCTION. 

DR• HARWOOD 1 A PHYSIC.IAl'I EMPLOYED BY THE FUND 0 DISAGREED AS DID 

DR• GRISWOLD WHO FELT THAT THE FACT THAT THE SYMPTOMS OF THE 

-z 1 6 -

WCB CASE NO. 75-4619 FEBRUARY 25, 1976

TED I. ROGOWAY, CLAIMANT
POZZ1,  ILSON AND ATCHISON,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d Phillips.

The state accide t i sura ce fu d requests review by the

board of the referee's order which rema ded claima t’s claim to

IT FOR ACCEPTANCE AND PAYMENT OF BENEFITS, AS PROVIDED BY LA ,
UNTIL THE CLAIM IS CLOSED UNDER THE PROVISIONS OF ORS 6 5 6.2 6 8 .

Claima t is a 63 year old self employed ge eral co tractor.
HE COMMENCED CONSTRUCTION OF POLE BUILDINGS IN 1 9 6 9 AS A SOLE
proprietor  nd continued until Febru ry 1974 when he  nd mr.
R1CHENSTEIN,  HO HAD BEEN SELLING AND CONSTRUCTING ALUMINUM
BUILDINGS, MERGED THEIR OPERATIONS. THE PARTNERSHIP RESULTING
FROM THIS MERGER HAD A VERY SHORT LIFE AND  AS TERMINATED ON
JULY 1,1974.

On THE  EEKEND PRIOR TO AUGUST 2 6 , 1 9 7 4 CLAIMANT DROVE TO

TROUTLAKE, STOPPING AT GOLDENDALE,  HERE HE ATTEMPTED TO STRAIGH
TEN OUT SOME PROBLEMS. HE EXPERIENCED SOME CHEST PAINS DURING
DINNER SUNDAY, AUGUST 25, BUT THOUGHT IT  AS ONLY INDIGESTION. HE
ARRIVED AT  ORK THE FOLLO ING DAY ANTICIPATING T O CHECKS OF A
SUBSTANTIAL AMOUNT.  HEN THE MAIL ARRIVED THE CHECKS  ERE SEVERAL
THOUSAND DOLLARS LESS THAN HE ANTICIPATED, HE SUFFERED PAIN IN HIS
CHEST AT THAT TIME AND HE ALSO HAD PAIN IN HIS LEFT ARM AND HE DROVE
HIMSELF TO THE HOSPITAL EMERGENCY ROOM. CLAIMANT DECLINED TO BE
ADMITTED TO THE HOSPITAL AND RECEIVED ONLY EMERGENCY ATTENTION.

Claima t's wife was i the hospital a d that eve i g whe 

HE  AS VISITING  ITH HER HE BECAME ACUTELY ILL AND  AS ADMITTED
TO THE HOSPITAL  HERE HIS ILLNESS  AS DIAGNOSED AS AN ACUTE MYO
CARDIAL INFARCTION.

Th r f r  found that claimant whil op rating as a sol 
PROPRIETOR  AS SOME HAT DISORGANIZED AND TOOK THINGS RATHER
EASY BUT AFTER THE MERGER  ITH RICHENSTEIN,  HO  AS AN ENTIRELY
DIFFERENT TYPE OF OPERATOR, THERE  AS MUCH STRESS RESULTING FROM
DISAGREEMENTS BET EEN THE T O MEN ON THE RESOLUTION OF CERTAIN
probl ms. Claimant's wif had had h art surg ry for th s cond
TIME AND CLAIMANT  AS VERY  ORRIED ABOUT THE HEALTH OF HIS  IFE
AND ALSO THE MEDICAL BILLS BEING INCURRED AS A RESULT OF HER ILLNESS.

As IS USUAL IN HEART CASES THERE  AS A DIVERSITY OF MEDICAL

OPINION  ITH RESPECT TO THE ISSUE OF MEDICAL CAUSATION. DR. SHEPHERD,
CLAIMANT'S TREATING PHYSICIAN, STATED THAT IT HAD BEEN FELT FOR

SOME TIME BY MANY CARDIOLOGISTS THAT STRESS  AS A FACTOR IN ACUTE
MYOCARDIAL INFARCTION AND THOUGH THIS  AS AN ATTRACTIVE HYPOTHESIS
IT  AS VIRTUALLY IMPOSSIBLE, IN INDIVIDUAL CASES, TO DETERMINE HO 
MUCH STRESS CONTRIBUTES.

Dr, DEMOTS FELT THAT BECAUSE THE DEGREE OF STRESS IN THIS

PARTICULAR CASE APPEARED TO BE SO UNUSUAL AND BECAUSE OF THE TEM
PORAL RELATIONSHIP OF THE STRESS AND INFARCTION, HE  OULD CONSIDER
STRESS AS A MATERIAL CAUSE TO CLAIMANT'S MYOCARDIAL INFARCTION.
DR. HAR OODjA PHYSICIAN EMPLOYED BY THE FUND, DISAGREED AS DID
DR. GRIS OLD  HO FELT THAT THE FACT THAT THE SYMPTOMS OF THE
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HEART ATTACK OCCURRED AT WORK WAS PURELY COINCIDENTAL AND NOT AN 

INDICATION ,HAT It WAS CAUSED BY WORK ACTIVITIES, DR• GRISWOLD'S 

OPINION WAS CONCU~RED BY DR. KLOSTER, DRS. DE1Y10TS, GRISWOLD AND 
KLOSTER ARE A,LL· PROFESSORS IN THE DIVISION OF CARDIOLOGY AT· THE 

UNIVERSITY OF OREGON MEDICAL SCHOOL., 

THE REFEREE FELT THAT ONLY DR• DEMOTS' OPINION DELINATED 
KNOWLEDGE OF TH.E_ EVENTS BETWEEN FEBRUARY _197 4 AND AUGUST 2 6, 

1974 AND THE EVIDENCE INDICATED CLAIMANT COMMENCED A PHYSICAL 

AND EMOTIONAL STRESSFUL PERIOD IN FEBRUARY 197 4 1 STRESSES WHICH 

DR•. DE MOTS INDICATED APPEARED TO EIE UNUSUAL AND OF SUCH RELATION
SHIPS IN TIME TO THE MYOCARDIAL IN.FARCTION THAT SUCH STRESS_ WAS 
A MATERIAL CONTRIB!,JTING FACTOR TO THE MYOCARDIAL INFARCTION• HE 
CONCLUDED THAT SUCH OPINION ESTABLISHED MEDICAL CAUSATION. ( . . . 

THE BOAR �-, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND
INGS AND CONCLUSIONS OF THE REFEREE •. 

ORDER 

TH.E ORDER OF THE REFEREE· DATED AUGUST 15 1 1975 IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONNECTION.WITH THIS BOARD REVIEW THE SUM 

OF 450 DOLLARS, PAYABLE BY THE STATE .. ACCIDENT INSURANCE FUND• 

' 
WCB CASE NO. 74~2833 

RUBY PARMENTER,. CLAIMANT 
EVOHL Fe MALAGON, CL.Al MAN,' S ATTY• 
DEPT, OF JUSTICE, DEFENSE ATTY, . 

REQUEST FOR REVIEW .BY-CLAIMANT 

FEBRUARY 25, 1976 

REVIEWED BY .BOARD MEMBERS MOORE AND PHIL.LIPS 0 

THE CLAIMANT .SEEKS REVIEW BY THE BOARD OF THE REFE~EE' S 
ORDER WHICH AWARDED CLAIMANT 128 DEGREES FOR 4 0 PER CENT UNSCHED
ULED LOW BACK DISABILITY BUT FOUND THAT THE FUND WAS NOT RESPON
SIBLE FOR THE PSYCHIATR.IC CARE AND TREATMENT, INCLUDING HOSPITALI

ZATION IN 1974 1 RECE lV_ED BY CL.a.I MANT • 

CLAI.MANT SUSTAINED AN INJURY TO HER BACK ON OCTOBER Z 6 1 197 3 • 
DR 0 SCHROEDER'S ORIGINAL. DIAGNOSIS_ WAS OF A LUMBOSACRAL. STRAIN, 

WITH A POSSIBLE EARLY NERVE ROOT COMPRESSION 0 CLAIMANT WAS RE

FERRED TO _DR 0 HOCKEY, A NEUROSURGEON, WHO CONFIRMED THAT CLAIMANT 
HAD SOME· CERVICAL AND LUMBOSACRAL STRAIN BUT FOUND NO EVIDENCE 

OF A HERNIATED DISC EITHER IN THE CERVICAL OR LUMBAR REGIONS• · 

DR 0 SCHROEDER DECLARED CLAIMANT MEDICALLY STATIONARY IN APRIL 
1 9 7 4 .AND A DETERMINATION ORDE'R MAILED MAY 1 , 1974 AWARDED CLAIM
ANT SOME- TIME LOSS BUT NO AWARD OF PERMANENT DISABILITY. 

CLAIMANT CONTINUED TO COMPLAIN OF BACK DISCOMFORT AND CON
SULTED SEVERAL DOCTORS INCLUDING HER ORIGINAL PHYSICIAN, DR, SCHROE-

DER• BETWEEN THE ISSUANCE OF THE DETERMINATION ORDER ON MAY 1, 

1974 AND FEBRUARY 1975 CLAIMAN'T DID NOT WORK ALTHOUGH SHE DID 

ATTEMPT 'TO LOOK FOR WORK AND HAD BEEN ENROLLED IN BUSINESS SCHOOL 

THROUGH THE AUSPICES OF DIVISION OF VOCATIONAL REHABILITATION TRAIN-

ING AS A MEDICAL RECEPTIONIST, CLAIMANT ALLEGES SHE WAS UNABLE 

TO KEEP UP WITH HER CLASSES BECAUSE OF HER BACK CONDITION. 

-2 1 7 --

HEART ATTACK OCCURRED AT WORK WAS PURELY COINCIDENTAL AND NOT AN
INDICATION THAT IT WAS CAUSED BY WORK ACTIVITIES* DR, GRISWOLD* S

OPINION WAS CONCURRED BY DR, KLOSTER, DRS. DEMOTS, GRISWOLD AND
KLOSTER ARE ALL PROFESSORS IN THE DIVISION OF CARDIOLOGY AT THE
UNIVERSITY OF OREGON MEDICAL SCHOOL.

The referee felt that o ly dr. demots' opi io deli ated

KNOWLEDGE OF THE EVENTS BETWEEN FEBRUARY 1 9 7 4 AND AUGUST 26,
1 9 7 4 AND THE EVIDENCE INDICATED CLAIMANT COMMENCED A PHYSICAL
AND EMOTIONAL STRESSFUL PERIOD IN FEBRUARY 1 9 7 4 , STRESSES WHICH
DR. DEMOTS INDICATED APPEARED TO BE UNUSUAL AND OF SUCH RELATION
SHIPS IN TIME TO THE MYOCARDIAL INFARCTION THAT SUCH STRESS WAS
A MATERIAL CONTRIBUTING FACTOR TO THE MYOCARDIAL INFARCTION. HE
CONCLUDED THAT SUCH OPINION ESTABLISHED MEDICAL CAUSATION.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FIND

INGS AND CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED AUGUST 1 5 , 1 9 7 5 IS AFFIRMED.

Claima t* s cou sel is awarded as a reaso able attor ey* s
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM
OF 4 5 0 DOLLARS, PAYABLE BY THE STATE ACC 1 DE NT INSURANCE FUND.

WCB CASE NO. 74-2833 FEBRUARY 25, 1976

RUBY PARMENTER, CLAIMANT
EVOHL F. MALAGON, CLAIMANT S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

R vi w d by board m mb rs moor and Phillips.

Th claimant s  ks r vi w by th board of th 
ORDER WHICH AWARDED CLAIMANT 128 DEGREES FOR 4 0 PER
ULED LOW BACK DISABILITY BUT FOUND THAT THE FUND WAS
S1BLE FOR THE PSYCHIATRIC CARE AND TREATMENT, INCLUD
<2 AT ION IN 1 9 7 4 , RECEIVED BY CLAIMANT.

Claima t sustai ed a i jury to her back o October 26, 1973.

DR, SCHROEDER*S ORIGINAL DIAGNOSIS WAS OF A LUMBOSACRAL STRAIN,

WITH A POSSIBLE EARLY NERVE ROOT COMPRESSION. CLAIMANT WAS RE
FERRED TO DR. HOCKEY, A NEUROSURGEON, WHO CONFIRMED THAT CLAIMANT
HAD SOME CERVICAL AND LUMBOSACRAL STRAIN BUT FOUND NO EVIDENCE
OF A HERNIATED DISC EITHER IN THE CERVICAL OR LUMBAR REGIONS,
DR. SCHROEDER DECLARED CLAIMANT MEDICALLY STATIONARY IN APRIL
1 9 7 4 AND A DETERM I NATION ORDER MAILED MAY 1 , 1 974 AWARDED CLAIM
ANT SOME TIME LOSS BUT NO AWARD OF PERMANENT DISABILITY.

Claima t co ti ued to complai of back discomfort a d co 

sulted SEVERAL DOCTORS INCLUDING HER ORIGINAL PHYSICIAN, DR. SCHROE
DER, BETWEEN THE ISSUANCE OF THE DETERMINATION ORDER ON MAY 1 ,
1 97 4 AND FEBRUARY 1 9 7 5 CLAIMANT DID NOT WORK ALTHOUGH SHE DID
ATTEMPT TO LOOK FOR WORK AND HAD BEEN ENROLLED IN BUSINESS SCHOOL
THROUGH THE AUSPICES OF DIVISION OF VOCATIONAL REHABILITATION TRAIN
ING AS A MEDICAL RECEPTIONIST, CLAIMANT ALLEGES SHE WAS UNABLE
TO KEEP UP WITH HER CLASSES BECAUSE OF HER BACK CONDITION.

REFER EE * S

CENT UNSCHED-
NOT RESPON-

ING HOSPITALI-
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FEBRUARY 1975 CLAIMANT TOOK AN OVERDOSE OF BOTH E3ARBITURATES 

AND OTHER MEDICATIONS AND WAS THEN St::EN ElY DR 0 CARTE~• F'SVCHIA'TRIST, 

AT THE SACRED HEART HOSPITAL 0 BASED UPON THE HISTORY RELATED TO HIM 

BY CLAIMANT ANO HIS FINDINGS, DR 0 CARTER CONCLUDED THAT CLAIMANT 

WAS TAKING A DANGEROUS COMBINATION OF MEDICATIONS, APPARENTLY AS 

A RESULT OF SEEING SO MANY DIFFERENT DOCTORS AND EACH, UNAWARE OF 

OTHER MEDICATIONS PREVIOUSLY PRESCRIBED FOR CLAIMANT, PRESCRIBING 

DIFFERENT MEDICATIONS. IN DR 0 CARTER'S OPINION CLAIMANT WAS CLEARLY 

TOXIC FROM THESE MEDICATIONS AND ALSO SUFFERED, AS A RESULT OF 

TAKI NG THEM I MENTAL DEPRESS ION, DISCOMFORT, INSOMN IA 0 ETC. HE 

CONCLUDED THAT THESE FACTORS CONTRIBUTED TO CLAIMANT'S INABILITY 

TO ATTEND CLASSES ON A REGULAR BASIS 0 

THE FUND THEN REQUESTED THAT CLAIMANT BE EXAMINED BY DR 0 

PARVARESH 1 A PSYCHIATRIST 0 DR 0 PARVARESH CONFIRMED THE FINDINGS 

OF DR 0 CARTER WITH REGARD TO THE MEDICATION BUT DISAGREED WITH 

HIM ON THE CAUSE OF CLAIMANT'S NEUROSES AND DEPRESSION WHICH HE 

FELT WERE TRIGGERED BY A HYSTERECTOMY IN 1 9 7 2 AND BY A FINAL SE PAR

AT ION BY CLAIMANT FROM HER HUSBAND 0 

THE REFEREE FOUND THAT CLAIMANT DID, IN FACT, HAVE SEVERE 

NEUROSES PRIOR TO HER INDUSTRIAL INJURY 0 SHE HAD SEVERAL TIMES 

ATTEMPTED SUICIDE - SHE ALSO HAD A PEPTIC ULCER 0 THE REFEREE WAS 

MOST PERSUADED BY THE UNEQUIVOCAL STATEMENT OF DR 0 SCHROEDER THAT 

HE FELT CLAIMANT SHOULD RETURN TO SOME TYPE OF LIGHT DUTY WITH 

RESTRICTIONS ON HEAVY LIFTING 0 BENDING AND STOOPING, THAT HE FELT 

THAT TENSIONS WOULD PLAY A SIGNIFICANT ROLE IN HER SYMPTOMS AND 

SHE WOULD BE MUCH BETTER OFF IF SHE COULD BECOME OCCUPIED IN SOME 

TYPE OF LIGHT WOR ,< 0 

THE REFEREE CONCLUDED THAT THE AWARD OF NO PERMANENT DIS

ABILITY BY THE EVALUATION DIVISION WAS INCORRECT - DR 0 SCHROEDER'S 

STATEMENT INDICATES THAT CLAIMANT HAS SUSTAINED A VALID AND A 

PERMANENT LOSS OF HER EARNING CAPACITY FOR WHICH SHE SHOULD BE 

COMPENSATED., HER WORK BACKGROUND. JS VERY LIMITED, CONSISTING OF 

FARM LABOR AND NURSE'S AIDE WORK PRIMARILY, BOTH TYPES OF WORI< 

INVOLVE LIFT ING 0 BE ND ING AND STOOP I NG~ 

THE REFEREE FOUND THAT CLAIMANT'S PSYCHIATRIC PROBLEMS DID 

NOT STEM FROM THE INDUSTRIAL ACCIDENT 0 THEY WERE OBVIOUSLY SEVERE 

IN NATURE AND PREDATED THE ACCIDENT 0 HE CONCLUDED THAT THE FUND 

WAS RESPONSIBLE ONLY FOR THE BACK INJURY AND THE RESULTANT DIS

ABILITY AND THAT SUCH DISAf31LITY 0 BASED UPON LOSS OF EARNING CAPA

CITY• WAS 4 0 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE. 

THE BOARD 0 ON DE NOVO REVIEW 0 AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REr0 f:~,·•;c:E 0 THE BOARD STRONGLY SUGGESTS THAT CLAIM

ANT CONTINUE THE G,-'cO:lP THERAPY SUGGESTED BY DR 0 CARTER AND ADVISES 

CLAIMANT THAT SHE IS ~NTITLED TO SUCH TREATMENT UNDER THE PROVI-

S IONS OF ORS 6 5 6 ., 2 4 5 • 

ORDER 

THE ORDER OF THE. REFCRE E DATED SEPTEMBER 4 , 1 9 7 5 IS AFF IR MED 0 

-2 1 8 -
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In FEBRUARY 1 9 7 5 CLAIMANT TOOK AN OVERDOSE OF BOTH BARBITURATES
AND OTHER MEDICATIONS AND  AS THEN SEEN BY DR, CARTEL, PSYCHIATRIST,
AT THE SACRED HEART HOSPITAL, BASED UPON THE HISTORY RELATED TO HIM
BY CLAIMANT AND HIS FINDINGS, DR. CARTER CONCLUDED THAT CLAIMANT
 AS TAKING A DANGEROUS COMBINATION OF MEDICATIONS, APPARENTLY AS
a result of seei g so ma y differe t doctors a d each, u aware of
OTHER MEDICATIONS PREVIOUSLY PRESCRIBED FOR CLAIMANT, PRESCRIBING
DIFFERENT MEDICATIONS. IN DR. CARTER'S OPINION CLAIMANT WAS CLEARLY
TOXIC FROM THESE MEDICATIONS AND ALSO SUFFERED, AS A RESULT OF
TAKING THEM, MENTAL DEPRESSION, DISCOMFORT, INSOMNIA, ETC. HE
CONCLUDED THAT THESE FACTORS CONTRIBUTED TO CLAIMANT' S INABILITY
TO ATTEND CLASSES ON A REGULAR BASIS.

The FUND THEN REQUESTED THAT CLAIMANT BE EXAMINED BY DR.

PARVARESH, A PSYCHIATRIST. DR. PARVARESH CONFIRMED THE FINDINGS
OF DR. CARTER WITH REGARD TO THE MEDICATION BUT DISAGREED WITH
HIM ON THE CAUSE OF CLAIMANT' S NEUROSES AND DEPRESSION WHICH HE
FELT WERE TRIGGERED BY A HYSTERECTOMY IN 1 9 7 2 AND BY A FINAL SEPAR
ATION BY CLAIMANT FROM HER HUSBAND.

The REFEREE FOUND THAT CLAIMANT DID, IN FACT, HAVE SEVERE

NEUROSES PRIOR TO HER INDUSTRIAL INJURY. SHE HAD SEVERAL TIMES
ATTEMPTED SUICIDE SHE ALSO HAD A PEPTIC ULCER. THE REFEREE WAS
MOST PERSUADED BY THE UNEQUIVOCAL STATEMENT OF DR. SCHROEDER THAT
HE FELT CLAIMANT SHOULD RETURN TO SOME TYPE OF LIGHT DUTY WITH
RESTRICTIONS ON HEAVY LIFTING, BENDING AND STOOPING, THAT HE FELT
THAT TENSIONS WOULD PLAY A SIGNIFICANT ROLE IN HER SYMPTOMS AND
SHE WOULD BE MUCH BETTER OFF IF SHE COULD BECOME OCCUPIED IN SOME
TYPE OF LIGHT WORK.

The referee co cluded that the award of  o perma e t dis
ability BY THE EVALUATION DIVISION WAS INCORRECT DR. SCHROEDER* S
STATEMENT INDICATES THAT CLAIMANT HAS SUSTAINED A VALID AND A
PERMANENT LOSS OF HER EARNING CAPACITY FOR WHICH SHE SHOULD BE
COMPENSATED. HER WORK BACKGROUND IS VERY LIMITED, CONSISTING OF
FARM LABOR AND NURSE'S AIDE WORK PRIMARILY, BOTH. TYPES OF WORK
INVOLVE LIFTING, BENDING AND STOOPING.

The referee fou d that claima t's psychiatric problems did

NOT STEM FROM THE INDUSTRIAL ACCIDENT. THEY WERE OBVIOUSLY SEVERE
IN NATURE AND PREDATED THE ACCIDENT. HE CONCLUDED THAT THE FUND
WAS RESPONSIBLE ONLY FOR THE BACK INJURY AND THE RESULTANT DIS
ABILITY AND THAT SUCH DISABILITY, BASED UPON LOSS OF EARNING CAPA
CITY, WAS 4 0 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE.

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REFEREE. THE BOARD STRONGLY SUGGESTS THAT CLAIM
ANT CONTINUE THE GROUP THERAPY SUGGESTED BY DR, CARTER AND ADVISES
CLAIMANT THAT SHE IS ENTITLED TO SUCH TREATMENT UNDER THE PROVI
SIONS OF ORS 6 5 6,2 4 5 .

ORDER
Th ord r of th r f r  dat d S pt mb r 4 1 9 7 5 IS AFFIRMED.

•2 1 8
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FEBRUARY 26, 1976 
. . ~· . -

JEFFREY C. DAVIS, CLAIMANT 
DEPT. OF JUSTICE, DEFENSE ATTY. 
OWN !'/I0TI0_N DE"fE~M ll'!ATI0N 

.,..,.,. 
:_.· .. 

' '. 
:••.: ·.) 

·.,.·"(· 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS RIGHT KNEE 
IN OCTOBER 196 6 • HE WAS AWARDED 2 5 _PER ;CENT 'QF TH.E M~~l,IVIUM ·ALL.OW~ 
ABLE BY STATUTE FOR RIGHT LEG DISA'3._ILJTY.-.B'\( ~_DE.T.-ERMINATI0N pRDER -, 
MAILED JULY za. 1967. ! . 

ON MAY 7, 1 97 s CLAIMANT WAS SEEN i:{y .pi:{. 1,-AR_SON wi'.to. ~OUND. · 
EVIDENCE OF ROTARY INSTABILITY OF THE RIGHT KNE~. AN IL .. I0TIBIAL 
BAND TRANSFER WAS ACCOM,PL,_SHED 01';! JUNE 2, 1 ,_1.975,1 .-CORREC_T,IN(; TH1E 
ANTERIOR INTERNAL ROTARY INSTABIL0ITY. . 

CLAi'MAN_T _RETURNED ,;o·· woR-~ ON. -~UGUST z.1, -1 9 /s·.;· .. , · .-
·THE_ EVALUATION DIVISION. OF THE vitoR~MEN!-s coM~~·~sATION BOARD 

HAS RECOMMENDED THAT CL.Al MAN! IS El:i_°T1_TLE 0D TO., ADD_ITIONA·L TEMPORARY 
TOTAL DISABILITY COMPENSATION, BUT NO ADDITIONAL AWARD OF PERMA-
NENT PARTIAL DISABILITY• . 

ORDER ... : . 

IT IS THEREFOR!=: 0RDEREf? TH.AT C!-AIMANT B_E "GRANTED COMPENSATION 
FOR TEMPORARY ;roTAL DISABILITY FR0_M JU_NE 2 1 19_75 -THROUGH AUGUST 26 1 

1975~ 

-wee· CASE' NO. 75....'...1,232, ,. F EBRUAR-V, -26 · -1 976 
' ' ' ' 

JOY BALL, CLAIMANT 
COREY~ BYLER AND REW 1 

CLAIMANT' s· ATTvs. 

SOUTHER, SPAULDING~ KINSEY,· WiLLi:AMSON ANd SC?HVV~BE, 
DEFENSE ATTYSe _ 

REQUEST FOR REVIEW sy' CLAIMANT 

REVIEWED BY BOARD MEI\IIBERS WILSON AND Mpc;>~E. 

-CLAIMANT REQUESTS BOARD REVIEw.:oF T.HE R~;;EREE-j so~~~~' 
WHICH AFFIRMED A DETE:R,MINATION'OROER 0°F MARC1-i"2s. t 97i:;', WHEREI.N 

CLAIMANT WAS A~AR(?ED NO PERMf",_NENT DI.S~BILITY-,COMPEN_SAT,IPN- AlS.A 
RESULT Of, HER' l!"DUSTRIAL -INJURY OF·. M.J>iY_ _2 •. _197-4• ,.•, :: .·, 

. - . . . : ' ' . ~ . •/ •. ·.. -.. ":. ; ~ ':, 

CLAIMANT~ AGE,27, WAS' El\r'.IPLQY.E0 IN A F0O'i:>-PROC'ESSING'.PLANT 
AND SUSTAINED A C0MPE_NSABLE LdW BACK .INJURY, ON ,MAY 2 1 1.9-7 4 • ;THE 
INITIAL. TRE.ATlf'.IG 0OCT0RS COULD F)_ND,-~·o PE:RM~_NENT D_ISABIL_ITX°:~S A 
RESULT OF THE INCIDENT,· CLAIMANT'S WE.lGHT OF APPR<;)XI.MATELY 2·40; 
POUNDS ON A 5 '2 n FRAME COULD CERTAINLY BE A CAUSAL -FACTOR IN HER 

C0NT_INlJING COMPLAINTS oi=: BACK, PR0l?L.~,Ms. 

.) 

, • • ·. . . ··, ,· ~ ••. '•: '11 .::·•, • • ; ' ; • ,t • ,-... .: ·., •. • 

THE REFE,REE. 'AT HEAR ING, FOUND CLAIMANT NOT TO B,E -A CREDIBLE' 
WITNESS• HER TESTIMONY WAS IN DIRECT CONFLICT WITH THE TESTIMONY 
OF FOUR WITNESSES WHO LIVED IN CLP.;IM~NT',S NEIGHBORHOOD ALL OF. WHOM 
HE FOUND TO BE CREDIBLE WITNESSES~---- ... -

THE BOAR �- GiVES "WE IG~T TO' .:· •. j'~' ·~-~s-~~v~\-/~:)N OF CLAIMANT AND 
THE WITNESSES BY THE .REFEREE AND CONCURS IN HIS FINDINGS AND 

CONCLUSIONS. 

.) ·.' 
·-2 1 9-

SAIF CLAIM NO. NC 47563 FEBRUARY 26, 1976

JEFFREY C. DAVIS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY,
OWN MOTION DETERMINATION . , V

Claima t sustai ed a compe sable i jury to his right k ee

IN OCTOBER 1 96 6 , HE WAS AWARDED 2 5 PER .CENT'OF THE MAXIMUM ALLOW
ABLE BY STATUTE FOR RIGHT LEG DISABILITY BY A DETERMINATION ORDER
MAILED JULY 2 8 , 1 9 6 7 . ..

DR. LARSON WHO. FOUND.
KNEE. AN ILIOTIBIAL

1 97 5 ,. CORRECTING THE

Claima t retur ed to work o august 2.7, 1975. -:

The EVALUAT ION DIVISION OF THE WORKMEN -S.COMPENSATION BOARD

HAS RECOMMENDED THAT CLAIMANT IS ENTITLED TO., ADDITIONAL TEMPORARY
TOTAL DISABILITY COMPENSATION, BUT NO ADDITIONAL AWARD OF PERMA
NENT PARTIAL DISABILITY.

ORDER
It IS THEREFORE ORDERED THAT CLAIMANT BE GRANTED COMPENSATION

FOR TEMPORARY TOTAL DISABILITY FROM JUNE 2 , 1 9 7 5 THROUGH AUGUST 26 ,
1 9 7 5 .

O MAY 7 , 1 97 5 CLAIMANT WAS SEEN BY

EVIDENCE OF ROTARY INSTABILITY OF THE RIGHT
BAND TRANSFER WAS ACCOMPLISHED ON JUNE 2 ,
ANTERIOR INTERNAL ROTARY INSTABILITY.

wcb Case  o. 75-1232

JOY BALL, CLAIMANT
COREY, BYLER AND REW,

CLAIMANT1 S ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND

DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore. > ;

Claima t requests board review of the referee’s order

WHICH AFFIR MED A DETERM I NAT I ON ORDER OF MARCH 25, 1975, WHEREIN
CLAIMANT WAS AWARDED NO PERMANENT D1SAB ILITY -COMPE NSATION AS. A
RESULT OF HER INDUSTRIAL INJURY OF MAY 2 , 1 9 74 .

Claima t, age 27, was employed i a food processi g pla t

AND SUSTAINED A COMPENSABLE LC>W BACK INJURY ON,MAY 2 , 1,9 74 . THE
INITIAL TREATING DOCTORS COULD FIND. NO perma e t Dl SAB ILJTY ;AS A
RESULT OF THE INCIDENT. CLAIMANT S WEIGHT OF APPROXIMATELY 2 4 0.
POUNDS ON A 5 2 FRAME COULD CERTAINLY BE A CAUSAL FACTOR IN HER
CONTINUING COMPLAINTS OF BACK. PROBLEMS. ...

The referee, at heari g, fou d claima t  ot to be a credible

WITNESS. HER TESTIMONY WAS IN DIRECT CONFLICT WITH THE TESTIMONY
OF FOUR WITNESSES WHO LIVED IN CLAIMANT S NEIGHBORHOOD ALL OF WHOM
HE FOUND TO BE CREDIBLE WITNESSES.

The board gives weight to the observatio of claima t a d

THE WITNESSES BY THE .REFEREE AND CONCURS IN HIS FINDINGS AND
CONCLUSIONS.

FEBRUARY 26, 1976

SC HWABE,
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THE ORDER OF THE REFEREE DATED SEPTEMBER 26, 1975 IS AFFIRMED. 

WCB CASE NO. 75-1014 

TONY HADLEY, CLAIMANT 

FRANKLIN, BENNETT, OFELT AND JOLLES, 

CLAIMANT'S A TTYS. 

DEPT. OF JUSTICE I DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

FEBRUARY 26, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH 

AFFIRMED A DETERMINATION ORDER OF JANUARY 16 1 1975, AWARDING 

CLAIMANT NO ADDITIONAL PERMANENT PARTIAL DISABILITY. A PREVIOUS 

DETERMINATION OF AUGUST 21, 197 5 HAD AWARDED CLAIMANT 1 5 PER 

CENT LOSS OF THE RIGHT FOOT EQUAL TO 2. 0 • 2. 5 DEGREES. 

0N OCTOBER 1 0, 1 9 7 3, CLAIMANT, A 2. 1 YEAR OLD SAW OPERATOR, 

SUFFERED A COMPENSABLE INJURY WHEN HIS RIGHT LEG WAS SMASHED 

BETWEEN TWO LOGS. CLAIMANT WAS HOSPITALIZED FOR A SPIRAL FRAC

TURE OF THE TIBIA. DR. FAX, AN ORTHOPEDIST, FELT CLAIMANT WOULD 

HAVE A SOLID FUSION BUT UNDOUBTEDLY WOULD HAVE SOME OCCASIONAL 

ACHING WITH HARD USE OR COLD, DAMP WEATHER, TYPICAL OF A SERIOUS 

TIBILA FRACTURE• 

CLAIMANT RETURNED TO REGULAR WORK ON MARCH 2. 5, 1 9 7 4 • ON 

JULY 1, 1974 DR, FAX CONCLUDED CLAIMANT HAD A MILD DISABILITY DUE 

TO THE INJURY TO HIS MUSCLES, ALTHOUGH THE BONE ITSELF WAS WELL

HEALED0 ON SEPTEMBER 1 8, 1974 CLAIMANT UNDERWENT FURTHER SUR

GERY, A REPAIR OF MUSCLE HERNIATION, RIGHT ANTERIOR TIBIA, ON 

DECEMBER 19, 1975, DR 0 FAX REPORTED CLAIMANT STILL HAD SOME PAIN 

AND ACHING, AND WAS STILL HAVING PROBLEMS WITH STUMBLING AND TRIP..;· 

PING WITH HIS RIGHT FOOT 0 ALTHOUGH HE RELEASED CLAIMANT AGAIN FOR 

FULL TIME WORK, HE RECOMMENDED CLAIMANT BE RESTRICTED FROM 

WORKING AROUND HIGH-SPEED, D,A.NGEROUS EQUIPMENT OR ON UNEVEN 

GROUND, 

THROUGH DIVISION OF VOCATIONAL REHABILITATION, CLAIMANT JS 

NOW A STUDENT AT A COMMUNITY COLLEGE TAKING COMPUTER PROGRAMMING 

COURSES AND DOING EXCELLENT WITH A 3 • 9 AVERAGE, 

CLAIMANT JS NOW ABLE TO JOG AND PLAY GOLF AND, WHILE HE HAS 

NOT SUBJECTED HIS LEG TO EXTREMELY DIFFICULT PHYSICAL EXERTION, 

THE REFEREE CONCLUDED CLAIMANT COULD BE COMPENSATED ONLY FOR 

THOSE DISABILITIES THAT WOULD INTERFERE WITH NORMAL WORK-RELATED 

ACTIVITIES, AND THE EVIDENCE DID NOT SUPPORT A FINDING THAT CLAIM

ANT WAS ENTITLED TO A GREATER AWARD FOR HIS PERMANENT PARTIAL 

DISABILITY THAN HE HAS _ALREADY RECE IV.ED. 

0N DE NOVO REVIEW, THE BOARD RELIES ON THE FINDINGS.OF THE 
RE .. FEREE 0 HIS PERSONAL OBSERVATION OF -THE- CLAIMANT, AND CONCURS 
WITH _HIS CONCLUSIONS � . 

ORDER 

THE .ORDER OF THE REFEREE DATED AUGUST 1 1 • 197 5 IS AFFIRI\IIED 0 

-22 0 -
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ORDER
The order of the referee d ted September 26, 1975 is  ffirmed.

WCB CASE NO. 75-1014 FEBRUARY 26, 1976

TONY HADLEY, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,
CLAIMANT S ATTYS.

d pt, of justic , d f ns atty.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d Phillips,

Claima t requests board review of a referee’s order which

AFFIRMED A DETERMINATION ORDER OF JANUARY 1 6 , 1 9 7 5 , A ARDING
CLAIMANT NO ADDITIONAL PERMANENT PARTIAL DISABILITY. A PREVIOUS
DETERMINATION OF AUGUST 2 t , 1 9 7 5 HAD A ARDED CLAIMANT I 5 PER
CENT LOSS OF THE RIGHT FOOT EQUAL TO 2 0,25 DEGREES.

On OCTOBER 1 0 , 1 9 73 , CLAIMANT, A 21 YEAR OLD SA OPERATOR,

SUFFERED A COMPENSABLE INJURY  HEN HIS RIGHT LEG  AS SMASHED
BET EEN T O LOGS. CLAIMANT  AS HOSPITALIZED FOR A SPIRAL FRAC
TURE OF THE TIBIA. DR. FAX, AN ORTHOPEDIST, FELT CLAIMANT  OULD
HAVE A SOLID FUSION BUT UNDOUBTEDLY  OULD HAVE SOME OCCASIONAL
ACHING  ITH HARD USE OR COLD, DAMP  EATHER, TYPICAL OF A SERIOUS
TIBILA FRACTURE.

ClaiMANT RETURNED TO REGULAR  ORK ON MARCH 2 5 , 1 97 4 . ON

JULY 1 , 1 9 74 DR, FAX CONCLUDED CLAIMANT HAD A MILD DISABILITY DUE
TO THE INJURY TO HIS MUSCLES, ALTHOUGH THE BONE ITSELF  AS  ELL-
HEAL.ED. ON SEPTEMBER 1 8 , 1 9 74 CLAIMANT UNDER ENT FURTHER SUR
GERY, A REPAIR OF MUSCLE HERNIATION, RIGHT ANTERIOR TIBIA. ON
DECEMBER 1 9 , 1 9 7 5 , DR. FAX R E PORTE D C LA I MANT ST I LL HAD SOME PAIN
AND ACHING, AND  AS STILL HAVING PROBLEMS  ITH STUMBLING AND TRIP™
PING  ITH HIS RIGHT FOOT. ALTHOUGH HE RELEASED CLAIMANT AGAIN FOR
FULL TIME  ORK, HE RECOMMENDED CLAIMANT BE RESTRICTED FROM
 ORKING AROUND HIGH-SPEED, DANGEROUS EQUIPMENT OR ON UNEVEN
GROUND.

Through divisio of vocatio al rehabilitatio , claima t is

NO A STUDENT AT A COMMUNITY COLLEGE TAKING COMPUTER PROGRAMMING
COURSES AND DOING EXCELLENT  ITH A 3.9 AVERAGE.

Claima t is  ow able to jog a d play golf a d, while he has

NOT SUBJECTED HIS LEG TO EXTREMELY DIFFICULT PHYSICAL EXERTION,
THE REFEREE CONCLUDED CLAIMANT COULD BE COMPENSATED ONLY FOR
THOSE DISABILITIES THAT  OULD INTERFERE  ITH NORMAL  ORK RELATED
ACTIVITIES, AND THE EVIDENCE DID NOT SUPPORT A FINDING THAT CLAIM
ANT  AS ENTITLED TO A GREATER A ARD FOR HIS PERMANENT PARTIAL
DISABILITY THAN HE HAS ALREADY RECEIVED.

O de  ovo review, the board relies o the fi di gs of the

REFEREE, HIS PERSONAL OBSERVATION OF THE CLAIMANT, AND CONCURS
 ITH HIS CONCLUSIONS.

ORDER
Th ord r of th r f r  dat d august i i , 1975 is affirm d.

-220-
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WCB CASE·NO •. · 75:-514-E 

KENITH DICKENSON, CLAIMP,NT 
CASH R. PERRINE, CLAIMANT• S ATTY• 
.JONES 1 LANG 1 KLEIN, WOLF AND SMITH, 

DEFENSE ATTvs. 
REQUEST FOR REVfEW BY. CLAiMANT 

( 

FEBRUARY._26, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT REQUEST_S BOAR_D REVIEW OF THE REFEREE• S ORDER 
WHICH SET ASIDE THAT PORTION OF THE DETERMINATION-ORDER MAILED 

OCTOBER 1 6 0 197 4 WHEREBY CLAIMANT WAS AWARDED 128 DEGREES FOR 
4 0 PER CE NT UNSCHEDULED DISABILITY AND.AFFIRMED THE AWARD OF 6 7 • 2 

DEGREES FOR 3 5 PER CENT LOSS OF THE LE.FT ARM• 

CLAIMANT IS A 6 4 YEAR ·oLD WELDER WITH A HIGH SCHOOL EDUCATION 
AND ALSO A DEGREE IN WELDING FROM A TECHNICAL SCHOOL 0 HE HAS BEEN 
A WELDER SINCE WORLD WAR lie ON NOVEMBER 2 7 • 1972 0 WHILE WORKING 
OVERHEAD, CLAIMANT NOTICED A SUDDEN LOSS OF STRENGTH IN HIS RIGHT 
ARMe AFTER FIRST SEEKING CHIROPRACTIC TREATMENT, CLAIMANT WAS 

EXAMINED BY DRe SCHACHNER ON SE PTE M.BER 5 0 197 3 AND AN UNDERLYING 

DEGENERATIVE DISC DISEASE AT LEVEL C6 -7 WITH INTI;:ROSSEOUS ATROPHY 

AND WEAKNESS STEMMING FROM c.:..a NERVE ROOT WAS NOT!:=D• DR. SCHACHNER 
FELT NO FURTHER TREATMENT WAS NEEDED AND CLAIMANT RETURNED TO HIS 
CHIROPRACTOR FOR SOME ADJUSTMENT TREATMENTS. 

ON .JULY 1 5 • 1974 DR• SCHACHNER AGAIN EXAMINED CLAIMANT WHO 
WAS COMPLAINING OF LOSS OF POWER IN THE RIGHT ARM AND HAND• DR• 

SCHACHNER REPORTED SUCH A DEFICIT TO A MOOERATE DEGREE BUT NOTED 

NO CHANGE OVER THE PREVIOUS EXAMINATION AND RECOMMENDED CLAIM 

CLOSL/RE• HE FELT THAT THE DEGREE OF FORAMINAL ENCROACHMENT HJ!',D 
PRODUCED IRREVER_SIBLE Cl-jANGES IN THE EIGHTH CERVICAL NERVE .AND 

SINCE, BASICALLY, CLAIMANT HAD NOT SHOWN ANY PROGRESSION, WAS OF 
THE OPINION THAT HE WOULD NOT BE IMPROVED BY A FORAMINOTOMV0 

THEREAFTER THE CLAIM WAS CLOSED WITH AN AWARD OF 1 2 8 DEGREES FOR 
THE UNSCHEDULED DISABILITY AND 6 7 • 2 DEGREE_S FOR THE SCHEDULED 

DISABILITY. 

THE REFEREE FOUND THAT CLAIMANT HAD MISSED NO WORK AS A 
RESULT OF THE INDUSTRIAL IN.JURY AND THAT ON THE DATE O_F THE IN.JURY 
HE SIGNED AND DATED AN APPLICATION FOR RETIREMENT BENEFITS UNDER 

HIS UNION PENSION FUND 0 CLAIMANT CONTINUED TO WORK THE-R_EAFTER 
UNTIL HE VOLUNTARILY RETIRED ON FEBRUARY 1 2 1 197 3 AND HIS RET-IRE

.MENT HAO NOTHING TO DO WITH THE INDUSTRIAL IN.JURY. BETWE:EN THE. DATE 

OF HIS IN.JURY AND THE DATE OF RETIREMENT, CLAIMANT WAS OBSERVED ·BY 
FELLOW EMPLOYES PERFORMING HIS USUAL WORK WITHOUT OBSERVABLE 
PROBLEMS OR PHYSICAL COMPLAINTS. AFTER CLAIMANT• S RETIREMENT, 

HE MOYED TO LAPINE, WHERE HE HAD PREVIOUSLY PURCHASED SOME LAND, 
·AND HELPED BUILD A WELDING SHOP WHICH HE HAS CONTINUED TO OPERATE. 

THE REFEREE WAS CONVINCED THAT CLAIMANT COULD HAVE CONTINUED 
TO WORK FOR THE EMPLOYER WITHOUT. INTERRUPTION.DESPITE HIS .JOB IN

.JURY• HE° FOUND THAT WHILE HE SUFFERED A COMPENSABLE IN.JURY ON 
NOYE MBER 2 7 1 t 9 7 2 AND DOES HAVE SOME RESIDUAL PERMANENT DISABILITY 
AS A RESULT THEREOF, THE PRIMARY DIS·ABL.ING EFFECT OF THE INJURY HAS 
BEEN TO CLAIMANT'S RIGHT ARM AND HANq 0 

THE REFEREE OB=iERVED CERTAIN ACTIVITIE·s ON.THE PART OF CLAIM
ANT WHICH WERE RECORDED BY FILM AND WHICH INDICATE THAT CLAIMANT 

WAS CAPABLE OF DOING CONSIDERABLE PHYSICAL WORK INCLUDING LIFTING, 
WIT!-IOUT ANY SIGN OF PHYSICAL. DISCOMFORT OF HIS HAND 1 ARM OR SHOULDER 

-2 2 1 -

f
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KENITH DICKENSON, CLAIMANT
CASH R. PERRINE, CLAIMANT1 S ATTY.
JONES, LANG, KLEIN, WOLF AND SMITH,
DEFENSE ATTYS,

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee’s order

WHICH SET ASIDE THAT PORTION OF THE DE TE R M I NAT I ON OR DE R MAILED
OCTOBER 1 6 , 1 9 7 4 WHEREBY CLAIMANT WAS AWARDED 1 2 8 DEGREES FOR
40 PER CENT UNSCHEDULED DISABILITY AND AFFIRMED THE AWARD OF 67,2
DEGREES FOR 3 5 PER CENT LOSS OF THE LEFT ARM,

Claima t is a 64 year old welder with a high school educatio 

AND ALSO a DEGREE IN WELDING FROM A TECHNICAL SCHOOL. HE HAS BEEN
A WE LDER SINCE WORLD WAR II. ON NOVEMBER 2 7 , 1 9 72 , WHILE WORKING
OVERHEAD, CLAIMANT NOTICED A SUDDEN LOSS OF STRENGTH IN HIS RIGHT
ARM. AFTER FIRST SEEKING CHIROPRACTIC TREATMENT, CLAIMANT WAS
EXAMINED BY DR. SCHACHNER ON SEPTEMBER 5 , 1 9 7 3 AND AN UNDERLYING
DEGENERATIVE DISC DISEASE AT LEVEL C6 -7 WITH INTEROSSEOUS ATROPHY
AND WEAKNESS STEMMING FROM C 8 NERVE ROOT WAS NOTED. DR. SCHACHNER
FELT NO FURTHER TREATMENT WAS NEEDED AND CLAIMANT RETURNED TO HIS
CHIROPRACTOR FOR SOME ADJUSTMENT TREATMENTS.

O JULY 1 5 , 1 9 7 4 DR. SCHACHNER AGAIN EXAMINED CLAIMANT WHO

WAS COMPLAINING OF LOSS OF POWER IN THE RIGHT ARM AND HAND. DR.
SCHACHNER REPORTED SUCH A DEFICIT TO A MODERATE DEGREE BUT NOTED
NO CHANGE OVER THE PREVIOUS EXAMINATION AND RECOMMENDED CLAIM
CLOSURE. HE FELT THAT THE DEGREE OF FORAMINAL ENCROACHMENT HAD
PRODUCED IRREVERSIBLE CHANGES IN THE EIGHTH CERVICAL NERVE AND
SINCE, BASICALLY, CLAIMANT HAD NOT SHOWN ANY PROGRESSION, WAS OF
THE OPINION THAT HE WOULD NOT BE IMPROVED BY A FORAMINOTOMY.
THEREAFTER THE CLAIM WAS CLOSED WITH AN AWARD OF 128 DEGREES FOR
THE UNSCHEDULED DISABILITY AND 67.2 DEGREES FOR THE SCHEDULED
DISABILITY.

The referee fou d that claima t had missed  o work as a

RESULT OF THE INDUSTRIAL INJURY AND THAT ON THE DATE OF THE INJURY
HE SIGNED AND DATED AN APPLICATION FOR RETIREMENT BENEFITS UNDER
HIS UNION PENSION FUND. CLAIMANT CONTINUED TO WORK THEREAFTER
UNTIL HE VOLUNTARILY RETIRED ON FEBRUARY 1 2 , 1 973 AND HIS RETIRE
MENT HAD NOTHING TO DO WITH THE INDUSTRIAL INJURY. BETWEEN THE DATE
OF HIS INJURY AND THE DATE OF RETIREMENT, CLAIMANT WAS OBSERVED BY
FELLOW EMPLOYES PERFORMING HIS USUAL WORK WITHOUT OBSERVABLE
PROBLEMS OR PHYSICAL COMPLAINTS. AFTER CLAIMANT S RETIREMENT,
HE MOVED TO LAPINE, WHERE HE HAD PREVIOUSLY PURCHASED SOME LAND,
AND HELPED BUILD A WELDING SHOP WHICH HE HAS CONTINUED TO OPERATE.

The referee was co vi ced that claima t could have co ti ued

TO WORK FOR THE EMPLOYER WITHOUT INTERRUPTION DESPITE HIS JOB IN
JURY. he’ fou d that while he suffered a compe sable i jury o 

NOVEMBER 2 7 , 1 9 72 AND DOES HAVE SOME RESIDUAL PERMANENT DISABILITY
AS A RESULT THEREOF, THE PRIMARY DISABLING EFFECT OF THE INJURY HAS
BEEN TO CLAIMANT S RIGHT ARM AND HAND.

The REFEREE OBSERVED CERTAIN ACTIVITIES ON THE PART OF CLAIM

ANT WHICH WERE RECORDED BY FILM AND WHICH INDICATE THAT CLAIMANT
WAS CAPABLE OF DOING CONSIDERABLE PHYSICAL WORK INCLUDING LIFTING,
WITHOUT ANY SIGN OF PHYSICAL DISCOMFORT OF HIS HAND, ARM OR SHOULDER

WCB CASE NO. 75—514—E FEBRUARY 26, 1976
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N£CKo _THE FILMS 1 TOGETHER WITH THE CLAIMANT'S TESTIMONY THAT 

HE DID NOT DO ANY OF THE PHYSICAL WORK ASSOCIATED WITH THE W~LDa°NG 
. BUSINESS, WHICH WAS CONTRADICTED B.Y TWO WITNESSES, LED THE REFEREE 
TO"THE CONCLUSION THAT CLAIMANT COULD NOT BE CONSIDERED AS A CREDI
BLE WITNESS. 

THE REFEREE CONCLUDED THERE WAS ABSOLUTELY NO EVIDENCE OF 
ANY LO_ss Of". WAGE" EARNING CA~ACITY FIESULTING _FROM THE "INDUSTRIA.L 

IN.,JURV AND 1 THERE.FORE, THE AWARD FOR THE· UNSCHEDULE"D DISABILITY 
"WAS NOT JUSTIFIED0 

W1TH RESPECT TO THE SCHEDULE_� DISABILITY, THE EVIDENCE lNOI-. 
GATED THAT THERE WAS SOME Lo·ss OF FUNCTION. AGAIN, THE MOVIES AND 
TESTIMONY OF THE OTHER WITNESSES INDICATED THAT CLAIMANT DID NOT· 
HAVE AS SERIOUS AN IMPAIRMENT OF HIS RIGHT HAND AND ARM AS HE.CON

TENDED0 THE REFEREE FELT THE AWARD OF 35 PER CENT WAS QUITE GENE~

OUS, HOWEVER, GRANTING CLAIMANT THE BENEFIT OF ANY DOUBT IN THE 
MATTER, _HE_ AFFIRMED THAT A'!'fARD ON THE BA_Sl:;i OF THE MED.ICAL f;:VIDE.NCE 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE •. 

ORDER 

THE ORDER. OF THE REFEREE DATED OCTOBER 2 0, 197 5 IS AFF IRMED 0 

WCB CAS!=: NO. 75-3797 

JOHN A. BARBUR, CLAIMANT 
POZZI, WIL.SON AND ATCHISON_, 

C L"AI MANT' S ATTYS 0 

DEPT~ _OF JUSTICE, DEFENSE ATTY·• 
OWN·· MOTION ORDER 

FEBRUARY 26,· 1976-

ON _OCTOBER 1 4, I 9 7 5 THE BOARD RECEIVED A REQUEST FROM CLAIM

ANT TO INVOKE ITS OWN MOTION JURI_SDICTION AND GRANT CLAIMANT FUR.

THE R MEDICAL CARE AND TREATMENT AND Tl.ME LOSS AND, OR PERMANENT 

DJSABl'-:ITY _TO WHICH HE MAY BE ENTITLED'• 

THE REQUEST WAS, I_NITIALLY, SUPPORTED BY A -~EPORT FR"OM DR. 

RINEHART _DATED JULY 2 8, 1 9 7 5 • THE BOARD REQUESTED CLAIMANT TO 
FURNISH ADDITIONAL MEDICAL INFORMATION IN SUPPORT OF HIS REQUEST 
TO RE;O"PEN HIS CLAIM AND SUCH FURTHER MEDICAL WAS R.ECEIVEO BY THE 

,E;IOARD. ON FEBRUARY 3, I 9 7 6 0 

. : THE. BOARD 0 AFTER .. STUDYING THE REPORTS OF DR 0 RJNEHAR_T, OR 0 

MAT.-5ODA AND DRe .FAGAN, FIN(=!S THAT ALL THREE. AGREE CLAIMANT IS 
CURRENTLY TO.TALLY DISABLED BUT O_NI_Y .DR·• RINEHART RELATES THE 

TOTAL DISABILITY TO C::LAIMANT' S ORJ_GINAL INJURY ON MARCH 1 8-~- 1 969 • 

THE BOARD FURTHER FINDS THAT DR. R,INEHART' s REPORT DID NOT 
CLEARLY STATE.THAT CLAIMANT'S P~ESENT CONDITION 1s· AN AGGRAVATION 
OF THE PREVIOUS LOW BACK STRAIN• 

. . . 

THE BOARD CONCLUD.ES THAT THE MEDICAL EVIDENCE SUBMITT"ED. IS 
N(?T ·suFFIC IENT TO JUSTIFY REOPENING· CLAIMANT' .s CLAIM UNDER THE 

PROVISIONS OF ORS 656 0 278• 

-2·2 2 -
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OR  eck, the films, together with the claima t's testimo y that
HE DID NOT DO ANY OF THE PHYSICAL WORK ASSOCIATED WITH THE WELDING
BUSINESS, WHICH WAS CONTRADICTED BY TWO WITNESSES, LED THE REFEREE
TO THE CONCLUSION THAT CLAIMANT COULD NOT BE CONSIDERED AS A CREDI
BLE WITNESS.

The REFEREE CONCLUDED THERE WAS ABSOLUTELY NO EVIDENCE OF

ANY LOSS OF WAGE EARNING CAPACITY RESULTING FROM THE INDUSTRIAL
INJURY AND, THEREFORE, THE AWARD FOR THE UNSCHEDULED DISABILITY
WAS NOT JUSTIFIED.

With respect to the scheduled disability, the evide ce indi

cated THAT THERE WAS SOME LOSS OF FUNCTION. AGAIN, THE MOVIES AND
TESTIMONY OF THE OTHER WITNESSES INDICATED THAT CLAIMANT DID NOT
HAVE AS SERIOUS AN IMPAIRMENT OF HIS RIGHT HAND AND ARM AS HE CON
TENDED. THE REFEREE FELT THE AWARD OF 3 5 PER CENT WAS QUITE GENER
OUS, HOWEVER, GRANTING CLAIMANT THE BENEFIT OF ANY DOUBT IN THE
MATTER, HE AFFIRMED THAT AWARD ON THE BASIS OF THE MEDICAL EVIDENCE

Th board, on d novo r vi w, affirms and adopts th findings
AND CONCLUSIONS OF THE REFEREE..

ORDER

Th ord r of th r f r  dat d Octob r 20, 1975 is affirm d.

WCB CASE NO. 75-3797 FEBRUARY 26, 1976

JOHN A. BARBUR, CLAIMANT
POZZI, WILSON AND ATCHISON,
claima t s ATTYS.

DEPT, OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

O OCTOBER 1 4 , 1 9 7 5 THE BOARD RECEIVED A REQUEST FROM C LA I M-

ANT TO INVOKE ITS OWN MOTION JURISDICTION AND GRANT CLAIMANT FUR
THER MEDICAL CARE AND TREATMENT AND TIME LOSS AND, OR PERMANENT
DISABILITY TO WHICH HE MAY BE ENTITLED.

The REQUEST WAS, INITIALLY, SUPPORTED BY A REPORT FROM DR.

RINEHART DATED JULY 28, 1975. THE BOARD REQUESTED CLAIMANT TO
FURNISH ADDITIONAL MEDICAL INFORMATION IN SUPPORT OF HIS REQUEST
TO REOPEN HIS CLAIM AND SUCH FURTHER MEDICAL WAS RECEIVED BY THE
BOARD ON FEBRUARY 3 , 1 976.

Th board, aft r studying th r ports of dr. rin hart, dr.
MATSUDA AND DR, FAGAN, FINDS THAT ALL THREE AGREE CLAIMANT IS
CURRENTLY TOTALLY DISABLED BUT ONLY DR. RINEHART RELATES THE
TOTAL DISABILITY TO CLA| MANT1 S ORIGINAL INJURY ON MARCH 1 8 , 1 96 9 .

The BOARD FURTHER FINDS THAT DR. RINEHART1 S REPORT DID NOT

CLEARLY STATE THAT CLAIMANT'S PRESENT CONDITION IS AN AGGRAVATION

OF THE PREVIOUS LOW BACK STRAIN.

The BOARD CONCLUDES THAT THE

NOT SUFFICIENT TO JUSTIFY REOPENING
PROVISIONS OF ORS 6 56 , 2 7 8 .

MEDICAL EVIDENCE SUBMITTED IS
claima t s CLAIM UNDER THE

-2 '2 2
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·ORDER 

THE REQUEST FOR TH~ }30ARQ TO EXERC,ISE ITS OWN MOTION JURIS-, 
DICTION PURSUANT 'TO ORS. 6 5 6 • 2 7 8 IS HEREBY DEN IE D 0 

WCB· C-ASE NOo 72~3362 FEBRUARY 26, ,1976 

DON A.· CONGER, CLAIMANT· 
MYRICK, COULTER, SEAGRAVES AND NEALY, 

CLAIMANT'S ATTYS 0 . ' 

SOU THE R 0 SPAULDING, KINSEY 1 ·w I L.LIAMSON AND SCHWABE 1 

DEFENSE ATTYS 0 

MCMENAMIN, JONES, JOSEPH AND LANG 0 

DEFENSE ATTYS 0 

OWN MOTION ORDER 

ON FEBRUARY.-17 1 1'976 THE CLAIMANT PETITIONED THE BOARD.TO 
EXERCISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 656 0 278 AND 
READJUST AND REDETERMINE THE EXTENT OF HIS PERMANENT PARTIAL DIS
ABILITY. THE REQUEST WAS BASED UPON CLAIMANT'S CONTENTION THAT 
TH'i:: 'PERMANENT PARTIAL DISABILITY GRANTED BY THE D'ETERMiNATION ORDER 
MAILED AUGUST 26 0 '1974 WAS NOT IN CONFORMANCE WITH THE RULES FOR 
DETERMINING HEARING LOSS DISABILITY AS ESTABLISHED BY THE WORKMEN'S 
COMPENSATION BOARD IN THE MATTER OF THE'COMPENSAT!ON OF OSCAR '. ,. 
PRIVETTE, CLAIMANT (UNDERSCORED).· WCB CASE NO. 73--1563 AN'D IN THE. 
MATTER OF THE COMPENSATION OF CONAN OLSON ( UNDERSCORED) 1 WCB .. ·. 
CASE N0 0 74 -3365 0 BOTH OF THESE CASES HELD THAT' NORMAL' HEARING 
LOSS INCLUDED LOSS AT HIGH FREQUENCY RANqES AS WELL AS LOSS .. AT THE 
500 1 1 000 AND 2 000 .RANGES, 

CLAIMANT HAD THE OPPORTUNITY TO ,PRESENT TH IS CONTENTION TO 
THE REFEREE AT HIS HEARING 0 HE ALSO HAD THE OPPORTUNIJ"Y T9 .P~E
SENT IT UPON BOARD .REV_IEW 0 CL.Al MANT DID NOT CHOOSE TO AVl\l:IL H.IMSELF, 
OF EITHER OF 'THESE 0PP0RTUNITl'ES AND T.HE BC>ARD CONCL'.UDES THAT THE 
MATTER, THEREF0RE 0 IS RES. JUDICATA 0 

ORDER 

THE REQUEST BY CLAIMANT THAT THE BOARD EXERCISE ITS OWN 
MOTION JURISDICTION PURSUANT To' ORS 656 0 27.8 IS HEREBY DENIED •. 

WCB CASE NO, 72-3313 FEBRUP.RY 26,. 1976. 

RONf,LD· C. C_ALL;ERM.A.N, CLAIMANT 
MYRICK, cou,L,TE0 R, SEAGRAVE s AND NEAL,Y. 

CL.Al MANT' S ATTYS 0 • · .. 

SOUT.HE·R, 'sPAULD ING 0 'K.INSE'V, W II-LIAM.SON. AND. SCHWABE 1 

DEFENSE ATTYS 0 

MC ME NAM IN, JONE~, JOSE PH AND L,ANG 1 

DEFENSE A TTYS. 
OWN MOTION 'ORDER' 

ON 
EXE R<;; ISE 
READJUST 

ABILITY. 

FEBRUARY 1 7, 1 9 76 THE CL.Al MANT PETITIONED THE BOARD TO 
ITS OWN MOTION JURISDICTION F'(JRSUANT TO ORS 656 1 278 AND 
AND REDETERMINE THE EXTENT OF HIS PERMANENT PARTIAL DIS
THE REQUEST WAS BAS,E_D UP_ON CLAIMANT' s CONTENTION THAT . ',.· 

-2 2 3'"' 

ORDER
The request for the board to exercise its ow motio juris

diction PURSUANTTO ORS 6 5 6 . 2 78 IS HEREBY DENIED,

WCB CASE NO. 72-3362 FEBRUARY 26, 1976

DON A. CONGER, CLAIMANT
MYR1CK, COULTER, SEAGRAVES AND NEALY,
CLAIMANT' S ATTYS.

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

MC MENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS.

O N MOTION ORDER

On FEBRUARY 17, 1976 THE CLAIMANT PETITIONED'THE BOARD TO

EXERCISE ITS O N MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8 AND
READJUST AND REDETERMINE THE EXTENT OF HIS PERMANENT PARTIAL DIS
ABILITY. THE REQUEST  AS BASED UPON CLAIMANT'S CONTENTION THAT

THE PERMANENT PARTIAL DISABILITY GRANTED BY THE DETERMINATION ORDER
MAILED AUGUST 26, '1 9 74  AS NOT IN CON FOR MANC E  ITH THE RULES FOR
DETERMINING HEARING LOSS DISABILITY AS ESTABLISHED BY THE  ORKMEN',S
COMPENSATION BOARD IN THE MATTER OF THE COMPENSATION OF OSCAR
PRIVETTE, CLAIMANT (UNDERSCORED),  CB CASE NO, 7 3 -1 5 6 3 AND IN THE.
MATTER OF THE COMPENSATION OF CONAN OLSON ( UNDERSCORED) ,  CB
CASE NO. 7 4 -33 6 5 . BOTH OF THESE CASES HELD THAT 'NORMAL' HEARING

LOSS INCLUDED LOSS AT HIGH FREQUENCY RANGES AS  ELL AS LOSS,AT THE
5 0 0 , 1 0 0 0 AND 2 0 0 0 RANGES.

Claimant had th opportunity to pr s nt this cont ntion to
THE REFEREE AT HIS HEARING. HE ALSO HAD THE OPPORTUNITY TO PRE
SENT IT UPON BOARD REVIE . CLAIMANT DID NOT CHOOSE TO AVAIL HIMSELF
OF EITHER OF THESE OPPORTUNITIES AND THE BOARD CONCLUDES THAT THE
MATTER, THEREFORE, IS RES JUDICATA,

ORDER
Th r qu st by claimant that th board  x rcis its own

MOTION JURISDICTION PURSUANT TO' ORS 6 5 6,2 78 IS HEREBY DENIED.

WCB CASE NO. 72-3313 FEBRUARY 26, 1976

RONALD C. CALLERMAN, CLAIMANT
MYRICK, COULTER, SEAGRAVES AND NEALY,
CLAIMANT'S ATTYS,

SOUTHER, SPAULDING, KINSEY,  I l_L IAM.SON AN D SC H ABE ,
DEFENSE ATTYS.

MC MENAMIN, JONES, JOSEPH AND LANG,
DEFENSE ATTYS,

O N MOTION ORDER

FEBRUARY 1 7 , 1 9 76 THE CLAIMANT PETITIONED THE BOARD TO
ITS O N MOTION J U RI S D 1C T ION PUR S UANT TO ORS 6 5 6 , 2 78 AND
AND REDETERMINE THE EXTENT OF HIS PERMANENT PART 1AL. ;D I S-
THE REQUEST  AS BASED UPON CLAIMANT' S, CONTENTION THAT

O 
EXERCISE
READJUST
ABILITY.

■2 2 3



' 





' ' 



         
              

                     
               

           
                  

               
       

        
            
            

          
    

          
              

      

   
    
    
  

              
         

         
           
               
        

           
            
             
        
          

             
         
  
              

         
          
           

          
      

         
        

         

  
   

    
  

    
   

  

   
      

  

  

PERMANENT PARTIAL DISABILITY GRANTED BY THE' DETERMINATION ORDER 

MAI LED SEPTEMBER 1 0, 1974 WAS NOT IN CONF_ORMANCE W 1TH THE RULES 

· FOR DETERMINING HEARING LOSS DISABILITY AS ESTABLISHED BY THE WORK
MEN'S COMPENSATION BOARD IN THE MATTER OF THE COMPENSATION OF OSCAR., 

PRIVETTE, CLAIMANT (UNDERSCORED), WCB CASE N0 0 73-1563 AND IN THE 
MATTER OF THE COMPENSATION OF CONAN OLSON (UNDERSCORED), WCB CASE 
N0 0 74-3365 0 BOTH OF THESE CASES HELD THAT 'NORMAL.' HEARING L.OSS 

INCLUDED Loss AT' HIGH FREQUENCY RANGES AS WELL AS LOSS AT THE 5 0 0 1 

1000 AND 2000 RANGES. 

CLAIMANT HAD THE OPPORTUNITY TO PRESENT THIS CONTENTION TO 
THE REFEREE AT HIS HEARING 0 HE ALSO HAD THE OPPORTUNITY TO PRESENT 
IT UPON BOARD REVIE_W. CLAIMANT DID NOT CHOOSE TO AVAIL HIMSELF OF 

EITHER OF THESE OPPORTUNITIES AN.O THE BOARD CONCLUDES THAT THE 
MATTER, THEREFORE I IS RES JUD ICATA 0 

ORDER 

THE REQUESJ BY CLAIMANT THAT THE BOARD EXERCISE ITS OWN 
.MOTION JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 IS HEREBY DEN IED 0 

SAIF CLAIM NO. DC 148488 

HARRY A. STRONG, CLAIMANT 
NOREEN Ae SALTVEIT, CLAIMANT'S ATTY. 
DEPT• OF JUSTICE, DEFENSE ATTY. 
OWN MOTION ORDER 

FEBRUARY 27, 1976 

ON SEPTE'MBE R 3 o· ~ 1 9 7 5 1 CLAIMANT REQUESTED THE BOARD TO 
EXERCISE ITS OWN MOTION JURl'SDICTION UNDER THE PROVISIONS' OF 
ORS 656e278 AND REOPEN HIS ·cLAIMa 

A PREVIOUS REQUEST HAD BEEN DENIED BY AN OWN MOTION ORDER 
ENTERED JUNE_ 25 1 1975 1 BASED UPON A REPORT FRO_M DR 0 EDWIN G 0 

ROBINSON WHICH INDICATED CLAIMANT'S SHOULDER AND ARM CONDITION 

WAS APPROXIMATELY THE SAME AT THE TIME OF HIS EXAMINATION ON 

_APRIL 24 1 1975 AS IT WAS AT THE TIME THE CLAIM WAS C_LOSED 0 

ON OCTOBER t, 1_975 CLAIMANT WAS ADVISED TO.FURNISH CURRENT 
MEDIC.AL INFORMATION WHICH MIGHT ESTABLISH THAT HIS PRESENT CON
DITION WAS AGGRAVATED OR HAD WORSENED SINCE THE LAST ARRANGEMENT 

OR AWARD OF COMPENSATION RECEIVED IN 1970 AND THAT SUCH AGGRA
VATION OR WORSENED CONDITION WAS ATTRIBUTABLE TO THE ORIGINAL 
RIGHT ARM 'IN'JuRv.· 

0N FEBRUARY t 7 1 1. 9 7 6, DR 0 .GILMORE ADVISED THE BOARD THAT 
HIS OBJECTIVE EXAMINATION OF CLAIMANT DID NOT REVEAL ANY SUBSTAN

TIAL DETERIORATION OF MUSCLE MASS, OR STRENGTH OR DEXTERITY. HE 
THQUGHT THE LOSS OF STRENGTH AND CONTROL WHIC.H CL,AIMANT FELT HE 

HAD WAS PROBABLY DUE TO HIS ARTERIOSCLEROSIS WHICH GIVES HIM DIS

TRESSING SYMPTOMS IN.BOTH ARMS AND LEGS. 

THE B'OARD CONCLUDES, B·ASED UPON DR. GILMORE' s REPORT, THAT 
CL~IMANT' S PRESENT CONDITION IS, NOT. ATTRIBUTABLE TO HIS ORIGINAL 

INJURY SUSTAINED SEPTEMBER 17 1 1968 0 

ORDER 

fT IS THEREFORE ORDERED THAT CLAIMANT'S REQUEST THAT THE BOARD 

EXERCISE ITS OWN MOTi.ON JUR IS_DICTION PURSUANT TO ORS 6 5 6 • 2 7 8 AND 
REOPEN HIS CLAIM IS HEREBY DENIED 0 

-2 2 4.:.. 
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THE PERMANENT PARTIAL DISABILITY GRANTED BY THE DETERMINATION ORDER
MAILED SEPTEMBER 1 0 , 1 9 74  AS NOT IN CONFORMANCE  ITH THE RULES
FOR DETERMINING HEARING LOSS DISABILITY AS ESTABLISHED BY THE  ORK
MEN1 S COMPENSATION BOARD IN THE MATTER OF THE COMPENSATION OF OSCAR'"

PR IVETTE , CLAIMANT C UNDERSCORED) ,  C B CASE NO. 73-1563 AND IN THE
MATTER OF THE COMPENSATION OF CONAN OLSON (UNDERSCORED) ,  CB CASE
NO. 7 4 -3 3 6 5 . BOTH OF THESE CASES HELD THAT NORMAL1 HEARING LOSS

INCLUDED LOSS AT HIGH FREQUENCY RANGES AS  ELL AS LOSS AT THE 5 0 0 ,
10 0 0 AND 2 00 0 RANGES.

Claimant had th opportunity to pr s nt this cont ntion to
THE REFEREE AT HIS HEARING. HE ALSO HAD THE OPPORTUNITY TO PRESENT
IT UPON BOARD REVIE . CLAIMANT DID NOT CHOOSE TO AVAIL HIMSELF OF
EITHER OF THESE OPPORTUNITIES AND THE BOARD CONCLUDES THAT THE
MATTER, THEREFORE, IS RES JUDICATA.

ORDER
The REQUEST BY CLAIMANT THAT THE BOARD EXERCISE ITS O N

MOTION JURISDICTION PURSUANT TO ORS 6 5 6 . 2 7 8 IS HEREBY DENIED.

SAIF CLAIM NO. DC 148488 FEBRUARY 27, 1976

HARRY A. STRONG, CLAIMANT
NOREEN A. SALTVEIT, CLAIMANT S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
O N MOTION ORDER

On SEPTEMBER 3 0 , 1 9 7 5 , CLAIMANT REQUESTED THE BOARD TO

EXERCISE ITS O N MOTION JURISDICTION UNDER THE PROVISIONS OF
ORS 6 5 6.2 7 8 AND REOPEN HIS CLAIM.

A PREVIOUS REQUEST HAD BEEN DENIED BY AN O N MOTION ORDER

ENTERED JUNE 25 , 1 975 , BASED UPON A REPORT FROM DR. ED IN G.
ROBINSON  HICH INDICATED CLAIMANT S SHOULDER AND ARM CONDITION

 AS APPROXIMATELY THE SAME AT THE TIME OF HIS EXAMINATION ON
APRIL 24, 1975 AS IT  AS AT THE TIME THE CLAIM  AS CLOSED.

On OCTOBER 1 , 1 9 7 5 CLAIMANT  AS ADVISED TO FURNISH CURRENT

MEDICAL INFORMATION  HICH MIGHT ESTABLISH THAT HIS PRESENT CON
DITION  AS AGGRAVATED OR HAD  ORSENED SINCE THE LAST ARRANGEMENT
OR A ARD OF COMPENSATION RECEIVED IN 1 9 7 0 AND THAT SUCH AGGRA
VATION OR  ORSENED CONDITION  AS ATTRIBUTABLE TO THE ORIGINAL
RIGHT ARM INJURY,

On FEBRUARY 1 7 , 1 9 76 , DR. GILMORE ADVISED THE BOARD THAT

HIS OBJECTIVE EXAMINATION OF CLAIMANT DID NOT REVEAL ANY SUBSTAN
TIAL DETERIORATION OF MUSCLE MASS, OR STRENGTH OR DEXTERITY. HE
THOUGHT THE LOSS OF STRENGTH AND CONTROL  HICH CLAIMANT FELT HE
HAD  AS PROBABLY DUE TO HIS ARTERIOSCLEROSIS  HICH GIVES HIM DIS
TRESSING SYMPTOMS IN BOTH ARMS AND LEGS.

Th board conclud s, bas d upon dr. gilmor ’s r port, that
claimant’s pr s nt condition is not attributabl to his original
INJURY SUSTAI NE D SE PTEMBER 17 ,196 8 .

ORDER

EXE RC
REOPE

It IS THERE

I SE ITS O N
N HIS CLAIM

FORE ORDERED THAT CLAIMANT S

MOTION JURISDICTION PURSUANT
IS HEREBY DENIED.

REQUEST THAT 1
TO ORS 6 5 6.2 7 8

HE BOARD
AND

-2 2 4
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WCB CASE NO. 75-1385 

ROBERT GRIMES, CLAIMANT 
EM MONS, KYLE, KROPP AND Kf,YGER, 

CLAIMANT' S ATT'YS 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAI MAf..jT 

FEBRUARY 27, 1976 

REVIEWED GY BOARD MEMBERS MOORE ANO PHILLIPS. 

CLAIMANT REQUESTS REVIEW BY THE BOAf~D OF THE REFEREE'S 

ORDER WHICH AWARDED CLAIMANT 4 8 DEGREES FOR 2 5 PER CENT PARTIAL 

LOSS OF THE LEFT ARM AND 1 1 2 DEGREE.S FOR 3 5 PER CENT UNSCHEDULED 

MID·AND LOW BACf<; DISABILITY 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON NOVEMBER 7, 1973 

WHEN HE WAS STRUCK BY A LOG WHILE SETTING CHOKEF,S 0 HIS CONDITION 

WAS DIAGNOSED AS MUL_TJ~,LE: COMPRESSION FRACTURES OF THE DORSAL 

SPINE AND STRETCH INJURY TO THE BRACHIA!_ PLEXUS ( THE BRUNT OF THE 

INJURY FALLING ON THE': POSTERIOR CORO BUT ALL f,ADICULAR GROUPS WERE 

INVOLVED)• UPON RELEASE FROM THE HOSPITAL, CLAIMANT ENl-;Ac;EO IN 

PHYSIOTHERAPY AND RECOMMEND~:D HOME EXERCISES. 

DR. MELSON, A NEUROLOGIST, REFERRED CLAIMANT TO DR, YOUNG, 

AN ORTHOPEDIC SURGEON, ON DECEMBER 3 0, 197 4 • IT 'NAS DETERMINED 

THAT CLAIMANT WAS MAf<!NG EXCELLENT RECOVERY AND GAINING PROGRES

S IVE ST RE NG TH I N THE USE OF H I S LE FT U P PE 1, E X TR E M IT Y , HOW EV E R , 

THERE WAS SOME HYPESTHESIA OVER THE POSTE:RIOI''. ASPECT OF THE ARM, 

THE RADIAL ASPECT OF THE FOREARM AND THE DORSORADIAL ASPECT OF 

THE HAND AND FI NGE F,S. CLAIMANT ST! LL EXPf-~ R lC: 1--jCED PAIN AND DI SCOM

FORT IN HIS BACK AL THOUGH THE FREQUENCY WAS DEC REAS I NG 0 THE CLAIM 

WAS CLOSED BY DETERMINATION ORDER MAILED MARCH 19, 1975 WHEREBY 

CLAIMANT WAS AWARDED 64 DEGf"EES FOR 20 PER CENT UNSCHEDULED MID 

AND LOW BACK DISABILITY AND 1 9 • 2 DEGREES FOR 1 0 PER Cr~NT LOSS OF 

LEFT ARM. 

CLAIMANT IS NOW 2 8 YEARS OLD, HE HAS A HIGH SCHOOL DIPLOMA 

AND HAS ATTENDED THE UNIVERSITY OF OREG.ON FOR THREE YEARS MAJOR-

ING IN PSYCHOLOGY AND A JUVENJI_E DELINQUENCY PROGRAM. CLAIMANT 

DID NOT OBTAIN A DE: GREE FRO 1\/1 THE UN (VE RS ITY ANO, AT T.HE PRESENT 

TIME, IS ATTENDING UMPOL-,0• COMMUl'-IITY COLLEGE MAJORING IN AUTO-

MOT IVE TECHNOLOGY UNDE f; THE AUSPICES OF VOCATIONAL REHAB I LI TAT ION. 

HE WILL COMPLETE HIS couR,3E li'J THE SPRING OF 197G AND, IF SUCCESS

FUL. WILL RECEIVE A GENEHAL_ DLGREE IN AUTOMOTIVE TECHNOLOGY. 

PRIOR TO HIS INJUl'<Y CLAIMANT HAD NO PHYSICAL LIMITATIONS 

REGARDING HIS JOB OR OTHEt-< ACTIVITIES - CLAIMANT HAS NOT f~ETURNED 

TO WORK SINCE HIS INDUSTICIJAL INJURY, HE HAS SPENT MOST OF THE TIME 

ENROLLED IN RETRAINING PROGRAMS WITH THE APPROVAL OF DIVISION OF 

VOCATIONAL REHABILITATIOl, AND CONCURRENCE OF HIS TREATIN<..~ PHYSI-

C JAN,· OR 0 ME LSON 0 

·THE REFEREE FOUND THAT CLAIMANT'S LEFT ARM HAD BEEN IMPAIRED 
BECAUSE 'OF THE -PAIN AND DISCOMFORT AND THAT THERE WAS SOME ATROPHY 
AND WEAKNESS 'AND LOSS OF STRENGTH AS WELL ·AS A NUMBNESS. OR LOSS 

OF ·SENSATION IN 'HIS LEFT HAND PARTICULARLY THE THUMB, ·INDEX AND 

MIDDLE FINGERS, ALL OF-WHICH ·WAS MATERIALLY DISABLING• THE REFEREE 
CONCLUDED THAT CLAIM'ANT 1 S LOSS OF FUNCTION OF Hi°S LEFT ARM, AS 

WELL AS HIS REDUCED RESERVE PHYSICAL CAPACITY, WAS E.QUAL TO 25 
PER CENT LOSS OF TAE LEFT AR·M AND HE INCREASED THE AWARD TO 4 8 
DEGREES OF A MAXI MUM OF 1 9 2 DEGRE;:ES. 

-22 5 -

WCB CASE NO. 75-1385 FEBRUARY 27, 1976

ROBERT GRIMES, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
claima t s ATT'YS,

dept, of justice, defe se atty,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore a d Phillips.

Claima t requests review by the board of the referee’s
ORDER WHICH AWARDED CLAIMANT 48 DEGREES FOR 2 5 PER CENT PARTIAL
LOSS OF THE LEFT ARM AND 1 12 DEGREES FOR 35 PER CENT UNSCHEDULED
MID AND LOW BACK DISABILITY.

Claima t suffered a compe sable i jury o November 7, 1973

WHEN HE WAS STRUCK BY A LOG WHILE SETTING CHOKERS. HIS CONDITION
WAS DIAGNOSED AS MULTIPLE COMPRESSION FRACTURES OF THE DORSAL
SPINE AND STRETCH INJURY TO THE BRACHIAL PLEXUS (THE BRUNT OF THE

INJURY FALLING ON THE POSTERIOR CORD BUT ALL RADICULAR GROUPS WERE
INVOLVED) . UPON RELEASE FROM THE HOSPITAL, CLAIMANT ENGAGED IN

PHYSIOTHERAPY AND RECOMMENDED HOME EXERCISES.

Dr. MELSON, A NEUROLOGIST, REFERRED CLAIMANT TO DR, YOUNG,

AN ORTHOPEDIC SURGEON, ON DECEMBER 30, 1974. IT WAS DETERMINED
THAT CLAIMANT WAS MAKING EXCELLENT RECOVERY AND GAINING PROGRES
SIVE STRENGTH IN THE USE OF HIS LEFT UPPER EXTREMITY, HOWEVER,
THERE WAS SOME HYPESTHESIA OVER THE POSTERIOR ASPECT OF THE ARM,
THE RADIAL ASPECT OF THE FOREARM AND THE DORSORADIAL ASPECT OF
THE HAND AND FINGERS, CLAIMANT STILL EXPERIENCED PAIN AND DISCOM
FORT IN HIS BACK ALTHOUGH THE FREQUENCY WAS DECREASING. THE CLAIM
WAS CLOSED BY DETERMINATION ORDER MAILED MARCH 1 9 , 1 9 7 5 WHEREBY
CLAIMANT WAS AWARDED 64 DEGREES FOR 20 PER CENT UNSCHEDULED MID
AND LOW BACK DISABILITY AND 19,2 DEGREES FOR 10 PER CENT LOSS OF
LEFT ARM.

Claima t is  ow 2 8 years old, he has a high school diploma

AND HAS ATTENDED THE UNIVERSITY OF OREGON FOR THREE YEARS MAJOR
ING IN PSYCHOLOGY AND A JUVENILE DELINQUENCY PROGRAM. CLAIMANT
DID NOT OBTAIN A DEGREE FROM THE UNIVERSITY AND, AT .T.HE PRESENT
TIME, IS ATTENDING UMPQUA COMMUNITY COLLEGE MAJORING IN AUTO
MOTIVE TECHNOLOGY UNDER THE AUSPICES OF VOCATIONAL REHABILITATION.
HE WILL COMPLETE HIS COURSE IN THE SPRING OF 1 9 76 AND, IF SUCCESS
FUL, WILL RECEIVE A GENERAL DEGREE IN AUTOMOTIVE TECHNOLOGY.

Prior to his i jury claima t had  o physical limitatio s

regardi g his job or other activities CLAIMANT has  ot retur ed

TO WORK SINCE HIS INDUSTRIAL INJURY, HE HAS SPENT MOST OF THE TIME
ENROLLED IN RETRAINING PROGRAMS WITH THE APPROVAL OF DIVISION OF
VOCATIONAL REHABILITATION AND CONCURRENCE OF HIS TREATING PHYSI
CIAN,' DR. MELSON.

Th r f r  found that claimant’s l ft arm had b  n impair d
BECAUSE OF THE PAIN AND DISCOMFORT AND THAT THERE WAS SOME ATROPHY
AND WEAKNESS AND LOSS OF STRENGTH AS WELL AS A NUMBNESS OR LOSS
OF SENSATION IN HIS LEFT HAND PARTICULARLY THE THUMB, INDEX AND
MIDDLE FINGERS, ALL OF WHICH WAS MATERIALLY DISABLING, THE REFEREE
CONCLUDED THAT CLAIMANT S LOSS OF FUNCTION OF HIS LEFT ARM, AS

WELL AS HIS REDUCED RESERVE PHYSICAL CAPACITY, WAS EQUAL TO 25
PER CENT LOSS OF THE LEFT ARM AND HE INCREASED THE AWARD TO 4 8
DEGREES OF A MAXIMUM OF 192 DEGREES,
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RESPECT TO THE MID AND LOW BACK PAIN AND DISCOMFORT, 

THE REFEREE FOUND THAT MANY' ACTIVITIES WHICH INVOLVED BENDING AND 

STOOPING AND HEAVY LIFTING AS WELL AS PROLONGED SITTING, EXACERBATED 
SUCH PAIN AND DISCOMFORT TO THE EXTENT THAT IT LIMITED CLAIMANT'S 
PHYSICAL ACTIVITIES• CONSIDERING THESE PHYSICAL LIMITATIONS, AGE 
EDUCATION, TRAINING AND EXPERIENCE, AS WELL AS CLAIMANT'S PROGRESS 
IN THE VOCATIONAL RETRAINING PROGRAM, THE REFEREE CONCLUDED_ THAT· 

CLAIMANT .STILL HAD BEEN EXCLUDED FROM HIS USUAL AND ORDINARY OCCU

PATIONS IN THE LUMBER INDUSTRY WHICH REQUIRED REPETITIVE BENDING 
AND STOOPING AN.D LIFTING WHICH CLAIMANT NO LONGER WAS ABLE TO DO. 
CLAIMANT WAS ENTITLED TO AN AWARD OF 35 PER CENT OF'THE MAXIMUM 
ALLOWABLE ·i3y STATUTE FOR HIS UN.SCHEDULED DISABILITY TO ADEQUATELY 

COMPENSATE HIM FOR HIS LOSS IN EARNING CAPACITY. 

THE BOARD, ON QE NOVO REVIEW, AGREES WITH TH.E REFEREE IN HIS 
ASSESSMENT OF CLAI MANT 1 S UNSCHEDULED DI SAS I L.ITY - HOWEVER I IT FINDS 
THAT THE LOS'S OF FUNCTION OF THE LEFT ARM IS GREATER THAN 2 5 PER 

CENT AND CONCLUDES THAT TO ADEQUATELY COMPENSATE CLAIMANT -FOR THE 
LOSS OF FUNCTION OF HIS LEFT ARM HE IS ENTITLED TO AN AWARD EQUAL 
TO 40 °PER CENT OF THE MAXIMUM EQUAL TO 76 0 8 DEGREES OF A MAXIMUM 

OF 192 DEGREES~ 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 5 1 1975 IS M_ODIFIE::"D 0 

CLAIMANT IS AWARDED 76 • 8. DEGREES OF A MAXIMUM OF 1 92 DEGREES 
FOR PARTIAL LOSS OF THE LEFT ARM 0 

IN ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONNEC.TION WITH THIS BOARD REVIEW, 25 PER 

CENT OF THE C.OMPENSATION INCREASED. BY THIS ORDER, PAYABLE FROM 
SUCH COMPENSATION AS PAID, TO A MAXIMUM OF 2,300 DOLLARS~ 

WCB CASE NO. 75-1974 

THERESP.. HOFFMAN, CLAIMANT 
GALT.ON AND POPICK, CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

FEBRUARY 27, 1976 

REVIEWED BY BOARD MEMBERS WILSON. AND MOORE. 

THE STATE ACCIDENT IN'SURANCE FUND REQUESTS REVIEW BY THE 
BOARD OF THE REFEREE'S AMENDED ORDER WHICH AWARDED CLAIMANT 7 5. 
DEGREES F_OR PARTIAL LOSS OF THE RIGHT HAND 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HER RIGHT HAND 
ON JANUARY 1 5, I 97 4 WHEN A HEAVY BRASS POLE FELL ON IT0 SHE WAS 
TAKEN TO ST 0 VINCENT'S HOSPITAL, THE DIAGNOSIS WAS LACERATION .AND 

FRACTURE OF THE RIGHT HAND. A CAST WAS APPLIED AFTER.THE WOUND 
HAD BEEN CLEANED AND DRESSED, HOWEVER, A PUNCTURE WOU'ND APPARENTLY 
SATURATED THE CAST AND DR 0 .JOHNSON HAD TO .REMOVE THE CAST• THE 

HAND ·WAS SWOLLEN AND AFT-ER A WEEK THE HAND WAS CAST AGAIN AND 
CLAIMANT WORE IT FOR SIX WEEKS~ UPON REMOVAL SHE .WAS UNABLE TO 

CLOSE .HER FIST 0 HER PROGRESS WAS SLOW AND SHE WAS SEEN BY _DR 0 

GILL, _AN ORTHOPEDIC SPE_CIALIST, WHO :DESCRIBED THE INJURY AS RATHER 

SER.IOUS 0 

-2 2·6 -
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With respect to the mid a d low back pai a d discomfort,
THE REFEREE FOUND THAT MANY ACTIVITIES WHICH INVOLVED BENDING AND
STOOPING AND HEAVY LIFTING AS WELL AS PROLONGED SITTING, EXACERBATED
SUCH PAIN AND DISCOMFORT TO THE EXTENT THAT IT LIMITED CLAIMANT S

PHYSICAL ACTIVITIES. CONSIDERING THESE PHYSICAL LIMITATIONS, AGE
EDUCATION, TRAINING AND EXPERIENCE, AS WELL AS CLAIMANT' S PROGRESS

IN THE VOCATIONAL RETRAINING PROGRAM, THE REFEREE CONCLUDED THAT
CLAIMANT STILL HAD BEEN EXCLUDED FROM HIS USUAL AND ORDINARY OCCU
PATIONS IN THE LUMBER INDUSTRY WHICH REQUIRED REPETITIVE BENDING
AND STOOPING AND LIFTING WHICH CLAIMANT NO LONGER WAS ABLE TO DO.
CLAIMANT WAS ENTITLED TO AN AWARD OF 35 PER CENT OF THE MAXIMUM
ALLOWABLE BY STATUTE FOR HIS UNSCHEDULED DISABILITY TO ADEQUATELY
COMPENSATE HIM FOR HIS LOSS IN EARNING CAPACITY.

Th board, on d novo r vi w, agr  s with th r f r  in his
ASSESSMENT OF CLAIMANT'S UNSCHEDULED DISABILITY HOWEVER, IT FINDS

THAT THE LOSS OF FUNCTION OF THE LEFT ARM IS GREATER THAN 2 5 PER
CENT AND CONCLUDES THAT TO ADEQUATELY COMPENSATE CLAIMANT FOR THE
LOSS OF FUNCTION OF HIS LEFT ARM HE IS ENTITLED TO AN AWARD EQUAL
TO 40 PER CENT OF THE MAXIMUM EQUAL TO 76.8 DEGREES OF A MAXIMUM
OF 192 DEGREES.

ORDER

The ORDER OF THE REFEREE DATED SEPTEMBER 5 , 1 9 7 5 IS MODIFIED.

Claimant is award d 76.8 d gr  s of a maximum of 192 d gr  s
FOR PARTIAL LOSS OF THE LEFT ARM.

In ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED.

Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 25 PER
CENT OF THE COMPENSATION INCREASED BY THIS ORDER, PAYABLE FROM
SUCH COMPENSATION AS PAID, TO A MAXIMUM OF 2 , 3 0 0 DOLLARS.

 CB CASE NO. 75-1974 FEBRUARY 27, 1976

THERESA HOFFMAN, CLAIMANT
galto a d popick, claima t s attys.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso . a d moore.

The state accide t i sura ce fu d requests review by the
BOARD OF THE REFEREE* S AMENDED ORDER WHICH AWARDED CLAIMANT 75

DEGREES FOR PARTIAL LOSS OF THE RIGHT HAND,

Claima t suffered a compe sable i jury to her right ha d
ON JANUARY 1 5 , 1 97 4 WHEN A HEAVY BRASS POLE FELL ON IT. SHE WAS
TAKEN TO ST. VINCENT'S HOSPITAL, THE DIAGNOSIS WAS LACERATION AND

FRACTURE OF THE RIGHT HAND. A CAST WAS APPLIED AFTER.THE WOUND
HAD BEEN CLEANED AND DRESSED, HOWEVER, A PUNCTURE WOUND APPARENTLY
SATURATED THE CAST AND DR. JOHNSON HAD TO REMOVE THE CAST. THE
HAND WAS SWOLLEN AND AFTER A WEEK THE HAND WAS CAST AGAIN AND
CLAIMANT WORE IT FOR SIX WEEKS. UPON REMOVAL SHE WAS UNABLE TO
CLOSE HER FIST. HER PROGRESS WAS SLOW AND SHE WAS SEEN BY DR.
GILL, AN ORTHOPEDIC SPECIALIST, WHO DESCRIBED THE INJURY AS RATHER
SERIOUS.
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IN iJC ·1 OBER 1 ') 7 4 Of,• .S'TR UC KMAN., WHO HA[J Tl'IE /\TED C LA I MAN'I 

INITIAL.LY, STATE.D Hr HAD NOTH IN(; Fur,THLH =ro OFFER CLAIMANT AND CON--

SIDL'Rl::.D HER T:0 BE MLDICALL.Y STATIONARY, NERVE CONDUCTION STUDIE.S 

REVI.ALE.D, '/41.T MOST, A MII_O !Jb .. LA'v IN SENSUkY L.A'TENCY TIME AT THE 

WRIST, AND THERE WAS NO ME:.DICAL E.vlDENCc r11A1 THIS WAS ATTRIBUTABLE 

TO THl. ACCIDE-0 NT, 

i-',T THE Rt:::QUEST OF THI=: FUND',. l'.lR, NATHAN EXAM!Nc.D CLAIMANT ON 

TWO DIFFERENT OCCASIONS AND DIAGNOSf-'.D, AMONG OTHER THINGS, CARPAL 

TUNNr~L SYNDF~OME WHICH WAS NOT COl'IFll'-:MED .HY ANY surcJSTANTIAL MEDI-

CAL E:XAMINATION, LAElORATORY STUDIES MAOc IIY DR, NATHAN INUICi-,TED 

THAI HER COMPLAIN Teo IN THE E-.XTRt MITIES l!\,l•.r-lE CAUS!c.LJ c;y DIA8ETES, 

ON MAY 1 3, 1!l75 A Df.Tf.RMINA'T ION· Ob/DER WA;'; MAILED (;!-<ANTING CLAIM

ANT 3 7 • 5 DECREES FOR PARTIAL.. RIGHT HAND ldSAf:llLITY, 

THE REFEREE FOUND THAT THROUGH SOME MISUNDERSTANDING CLAIM

ANT f3fc'LIEVED AFTEf< '-:,I-Ile WAS r~OUND TO Hf. f\ll·:DICALLY 0 ;TATIONARY THAT 

NO FURTHER TREATMfc Nl l;VOULD BE OF HELi-', rHE REFLI<, l FOL,:-.JlJ THAT 

WHEN CLAIMANT DOE-.:~ NOT USE HE:R RIGHT HA~JD TOO MUCt-1 HER SYIVlf"TOIVi'.c.i 

SUBSIDE BUT UPON Uc-il IT FEELS NUMB OR flCHTENS AND SWELLS, Hc.R 

HANO IS WEAK AND SHI IS UNARLE TO.:LIFT A ~ULL COFFtc"E POT, ALSO OTHER 

HOUSE.HOLD CHOl'?ES CAUSI,: A Sl:VELLIN(;, AT THE PRFSLNT TIME CLAIMANT 

IS RE.CL IVINC, UNEiVlPl. OYMENT COMPEN"';ATIUl'I - SHE FE:.Ec. LS THAT SHc: CAN 

00 LIGHT \NORK BUT< ANNOT 00 THE KIND OF WORK Rf.QUIRED AT HE'fi F'ORMEf, 

EMPLOYMENT, 

THE Rf-_Fl,REI •.C.JNCLUDED THAT ,-:LAIMAf'-11 HAD LOST 50 PER '-fi..JT 

FUNCl !UN OF HI I'< Rl,~HT HANO ANO INCUE:A'.::it.O lHr fa.WAkD TO 75 DEL;f-<EES, 

T1-11c: f-lOl',r,o, <JN LJE NOVO 1·,Ev11cw, FtNIJS THAT THI, ,v1En1CAL EVl·

DENCf. DOES NOT SUPl'OF,T /'. CONCLUSION THAT LL.AIMANT HAS LOST 5 0 

PEFI L·t"·N f' OF THE FUN<-TION O_F t-llC::R F<IGHT HAND, _THE GOAHLJ CONCL•"'DES 

THAJ' CLAIMANT WAS AOF_OUATCL..Y COMPENSATfc.O FOR HLH t_(lSS OF FUNC-

T ION CH-- THE H I C. HT 1-1 AN D B Y TI ilc U FT E F, M I N AT I CJ N UR D le. F--1 ,_, /\ t' E D M A Y 1 3 , 

1<J7', P,,✓ O THC S.AMF ,SHOULD Tl-ll"HLFORE. BE RllN:"T-ATFD, 

ORDER 

THL ORDE.t'< ur· THC HL-.FEf<t L DATED St-_f'l'LMl3f.R 2 3, 1 <:J-7 5, AS 

AME NlJI_ D 1c;y THF ORLlt, R DATED UC TOBER 2 8, I 'I 7 '., IS l\f- Vl'f-<SED. 

T,11-. DE rL,'<l'✓ll,NAr10N ORDFI-< MAILED l'vl/\Y 13 

SP-IF CL/\!M NO. ZC 120738 

SAMU=:L D~ GUDMUNDSON, CLAIMPNT 
DE Pl. ,)f-' Jus·, !CL, llf:l"ENSE ATTY. 

OWN 1,IOTIUN [H.TEl''f\.111'1!-\TION 

l'J7'.:,, ISAFFIIIMLD, 

~=EBRUARY 27, 1976 

1-HIS ,:LAIMJ\f·n '.clJ'';TAINr=o A· CUMPENSAr':t.f- 1,-..JJURY DE.CEiV1[3r R :'. 7 

l'Jli"!. lil:3 CLf\lM V,;;\\">'i.:I_USED IN JuL:v 19G8 VvJtt: NO AWARD FOR PER·-

IVIAf'-.Jt· -,! PAHrlAL DIS1';!·:·rL1-1·)-·.'~ 

!N 1'.)70 1 AFT1·1-: Suf·1·FRING A· MINOR A•_,,.;f,AV"-TION OF t·IIS CONLJITl()N, 

THF · C.L.'AI M WAS REOPf:c.NL D AND CLOSED BY ·A StcCONt.' LJETERM I NAT ION OR-Dc:R 

1•.WAF,DING S PE'R·-~:E.NT ·UNSCHEDULED L:OW BACK Di::-i,.,.!-~ILIT-Y. 

-IN 1,!174 CLAIMA1"<l HAD Rf.CURRb"NCE. OF EiA.C-1( PAIN FOR WHICH' HE 

r-.1:.i"' L IV:E D Mic'. DIC AL ,:, Al·!I · . .AND TRf: AT ME NT• AND, · PUR;';UANT TO THE ADVISORY 

l ·-

I OCT OBKR 1 9 7 4 DR. .S-TRUCKMAN, WHO HAD -TREATED CLAIMANT

INITIALLY, STATED HE HAD NOTHING FURTHER TO OFFER CLAIMANT AND CON
SIDERED HER TO BE MEDICALL Y STATIONARY, NERVE CONDUCTION STUDIES
REVE ALED, AT MOST, A MILD DELAY IN SENSORY LATENCY TIME AT THE
WRIST, AND THERE WAS NO MEDICAL EVIDENCE THAI THIS WAS ATTRIBUTABLE
TO THE ACCIDENT,

At THE REQUEST OF THE FUND-, DR.' NATHAN EXAMINED CLAIMANT ON

TWO DIFFERENT OCCASIONS AND DIAGNOSED, AMONG OTHER THINGS, CARPAL
TUNNEL SYNDROME WHICH WAS NOT CONFIRMED ,BY ANY SUBSTANTIAL MEDI
CAL EXAMINATION. LABORATORY STUDIES MADE RY DR, NATHAN INDICATED
THAI' HER COMPLAINTS IN THE EXTREMITIES WERE CAUSED BY DIABETES.
ON MAY 13, 1 9 75 A DETE; R M I NAT ION' ORDER WAS MAILED GRANTING CLAIM
ANT 37.5 DEGREES FOR PARTIAL RIGHT HAND DISABILITY.

THE REFEREE FOUND THAT THROUGH SOME MISUNDERSTANDING CLAIM

ANT BELIEVED AFTER SHE WAS FOUND TO BE MEDICALLY STATIONARY THAT
NO FURTHER TREATMENT VVOLILD BE OF HELP. THE REFEREE FOUND THAT
WHEN CLAIMANT DOES NOT USE HER RIGHT HAND TOO MUCH HER SYMPTOMS
SUBSIDE BUT UPON USE IT FEELS NUMB OR TIGHTENS AND SWELLS. HER
HAND IS WEAK AND SHE IS UNABLE TO-LIFT A FULL COFFEE POT, ALSO OTHER
HOUSEHOLD CHORES CAUSE A SWELLING. AT T FI E PRESENT TIME CL.AIMANT
IS RECEIVING UNEMPLOYMENT COMPENSATION - SHE FEELS THAT SHE CAN
DO LIGHT WORK BUT CANNOT DO THE KIND OF WORK REQUIRED AT HEFI FOR ME F\
EMPLOYMENT.

THE REFEREE CONCLUDED THAT CLAIMANT HAD LOST 50 PER CENT

FUNCTION OF Hfc R RIGHT HAND AND INCREASED THE AWARD TO 7 5 DEGREES,

The BOARD, ON DE NOVO R E V I E W , .. F I N D S TIHAT THE MEDICAL EVI

DENCE DOES NOT SUPPORT A CONCLUSION THAT CLAIMANT HAS LOST 5 0
PER CENT .OF THE FUNCTION OF HER RIGHT HAND. .THE BOARD CONCLUDE S
THAT CLAIMANT WAS A D E Q U AT E LY C O M PE N S AT E D FOR HER LOSS OF FUNC
TION OF THE RIGHT HAND BY THE DETERMINATION ORDER DATED MAY 13,
19 7 5 AND, THE- SAME SHOULD THEREFORE BE Rt, INSTATED,

, , ORDER

Th ord r of th r f r  dat d s pt mh r 33, 1975, as
AMENDED 13 Y THE ORDER DATED OCTOBER, 2 8 , 1 9 7 5 , IS REVERSED.

The determi aito order maileo may i 3 , 1975, is affirmed.-

SAIF CLAIM NO. ZC 120738 FE BRUARY 27, 1976

SAMUEL D. GUDMUNDSON, CLAIMANT
DEPT, OF JUSTICE', DEFENSE ATTY. .
OWN MOT ION DETERMINATION •

1 H IS CLAIMANT SUSTAINED A- COMPENSABLE INJURY DECEMBER 3 7, s
1 9 G 7 . HIS CLAIM WAS-CLOSE 6 IN' JULY 1 96 8 Wl.l K NO AWARD- FOR PER

MANENT PARTIAL D I SAB II. I TV:'. •'

I 1970, AFTFVR SUFFERING A' MINOR AGGRAVATION OF HIS CONDITION,

THE CLAIM WAS REOPENED AND CLOSED BY A SECOND DETERMINATION ORDER
AWARDING 5 PER-CF.NT UNSCHEDULED LOW BACK DIEABILITY,

I 1:9 7 4 CL.AIMANT HAD RECURRENCE OF BACK PAIN FOR WHICH' HE

RECEIVED MEDICAL 9 AIM- .AN D TRE AT MENT-AN D , PURSUANT TO THE ADVISORY
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OF THE EVALUATION DIVISION,. THE BOARD'·s ,OWN MOTION DETER
MINATION ISSUED DECEMBER 9 1 1974.GRANTING CLAIMANT ANADDITIONAL 
PERMANENT PARTIAL DISABIL'ITY AWARD OF 6 0 PER CENT MAKING A TOTAL 
OF 6 5 PER CENT OF THE MAXIMUM FOR UNSCHEDULED LOW BACK DISABILITY. 

CLAIMANT'S CLAIM WAS VOLUNTARILY REOPENED BY THE STATE ACCI
DENT INSURANCE FUND ON JANUARY 2 1, 197 5 AND CLAIMANT'S LUMBOSACRAL 
Dr'sc WAS SURGICALLY REMOVED FOR THE RELIEF OF LUMBAR DISCOMFORT. 
UPON SUBMISSION FOR CLOSURE, THE EVALUATION DIVISION RECOMMENDS 
CLAIMANT IS NOT ENTITLED TO ANY FURTHER AWARD OF PERMANENT DISA
BILITY•· 

ORDER--

(T IS HEREBY ORDERED THAT CLAIMANT IS GRANTED TEMPORARY TOTAL 
DISABILITY COMPENSATION FROM JANUARY' 2 1 1 1 9·7•5 THROUGH JANUARY 5 1 

1-9 7'6 • 

WCB CASE NO. 74-4470 

DONNA BRECHT, CLAIMANT 
MOORE, WURTZ AND LOGAN, 

CLAIMANT'S ATTYSe 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR. REVIEW BY CLAIMANT 

FEBRUARY 27, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS• 

T.:iE CLAl'MANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE':s 
ORDER WHICH APPROVED THE DENIAL OF CLAIMANT'' s CLAIM BY. THE FUN�• 

CLAIMANT, A WAITRESS, ALLEGES THAT ON_ SEPTEMBER 23 1 1 974 
WHILE AT WORK SHE SLIPPED BECAUSE _OF .WATER ON THE BATHROOM FLOOR 
AND IN TRYING TO PREVENT A FALL TO'THE GROUND SHE FELT A PULL IN 
HER B'ACK, SHOULDERS AND ARMS, CLAIMANT ALLEGED THAT SHE TO.LO 
THE COOK ON HER SHIFT ABOUT THE INCIDENT;, STATING SHE DIDN'T KNOW 
WHETHER SHE. WAS. HURT AT THAT Tl ME - TWO OR THREE DAYS LATER SHE 
TOLD HER EMPLOYER THAT SHE HAD SLIPPED AND THAT HER BACK WAS 
BOTHER I NG HE Re 

CLAIMANT CONTINUED WITH SUCH ACTIVITY AS WASHING WINDOWS 
AND BENDING OVER TO WASH DISHES AND LIFTIN_G HEAVY PLATTERS BUT 
SUFFERED PAIN AS''A RESULT OF. SUCH ACTIVITIES. SHE DID NOT CONSULT 
A DOCTOR NOR DID SHE LOSE ANY TIME FROM WORK, 

0N OCTOBER 22 1 1974 WHILE AT·HOME CLAIMANT, ACCORDING TO 
HER TESTIMONY, AWOKE AND HER BACK WAS REALLY BOTHERING HER. SHE 
HAD AN APPOINTMENT TO HAVE HER HAIR FIXED AND THEN RETURNED TO THE 
TRAILER PARK WHERE SHE LIVED AND BEGAN TO DO HER WASHING• SHE 
TESTIFIED· THAT WHEN SH.E STOOPED OVER TO PICK UP THE CLOTHES HER 
BACK HURT 'AND HER- HUSBAND HAD TO HELP HER DO THE WAS.Ho CLAIMANT 
ALSO TEST.I Fl ED THAT WHILE WALKING DOWN THE STEPS OF THE WASH .HOUSE 
SHE MADE A M ISSTE p AND SHE JARRED HERSELF A LITTLE BUT DID NOT _SLIP, 
FALL. OR TWIST NOR EVEN DROP THE BASKET OF.WASH SHE WAS CARRYING. 
HOWEVER, _THE NEXT MORNING HER. BACK HURT SO BADLY THAT SH_E DID 
MAKE AN A:PPOINTMENT TO SEE A DOCTOR, SHE TH·E-N CALLED HE.R EMP.LOY-·· 
ER AND TOLD HER THAT SHE HAD BEEN .CARRYING CLOT-HES DOWN THE WASH 
HOUSE. STE.PS, HAD MIS~D A STEP AND WAS HAVING A LOT OF PAIN AND . 
ASKED HER EMPLOYER TO· GET SOMEONE TO REPLACE HER AT WORK UNTIL. 
SHE COULD SEE THE DOC_TOR• 

-22 8 -
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-
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OPINION OF THE EVALUATION DIVISION, THE BOARD' S O N MOTION DETER
MINATION ISSUED DECEMBER 9 , 1 9 7 4 GRANT ING CLAIMANT AN ADDITIONAL
PERMANENT PARTIAL DISABILITY A ARD OF 6 0 PER CENT MAKING A TOTAL
OF 65 PER CENT OF THE MAXIMUM FOR UNSCHEDULED LO BACK DISABILITY,

Claima t s claim was volu tarily reope ed by the state acci
dent INSURANCE FUND ON JANUARY 2 I , 1 97 5 AND CLAIMANT1 S LUMBOSACRAL
DISC  AS SURGICALLY REMOVED FOR THE RELIEF OF LUMBAR DISCOMFORT.
UPON SUBMISSION FOR CLOSURE, THE EVALUATION DIVISION RECOMMENDS
CLAIMANT IS NOT ENTITLED TO ANY FURTHER A ARD OF PERMANENT DISA
BILITY,

ORDER
It IS HEREBY ORDERED THAT CLAIMANT IS GRANTED TEMPORARY TOTAL

DISABILITY COMPENSATION FROM JANUARY 2 1 , 1 97 5 THROUGH JANUARY 5 ,
1 9 7 6 .

WCB CASE NO. 74-4470 FEBRUARY 27, 1976

DONNA BRECHT, CLAIMANT
MOORE,  URTZ AND LOGAN,
cl im nt s ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by bo rd members mooRe  nd Phillips.

The cl im nt requests review by the bo rd of the referee s
ORDER WHICH APPROVED THE DE IAL OF CLAIMA T S CLAIM BY THE FU D,

Cl im nt,  w itress,  lleges th t on September 23, 1974
WHILE AT WORK SHE SLIPPED BECAUSE OF WATER O THE BATHROOM FLOOR
A D I TRYI G TO PREVE T A FALL TO THE GROU D SHE FELT A PULL I 
HER BACK, SHOULDERS A D ARMS. CLAIMA T ALLEGED THAT SHE TOLD
THE COOK O HER SHIFT ABOUT THE I CIDE T, STATI G SHE DID 'T K OW
WHETHER SHE WAS HURT AT THAT TIME TWO OR THREE DAYS LATER SHE
TOLD HER EMPLOYER THAT SHE HAD SLIPPED A D THAT HER BACK WAS
BOTHERI G HER.

Claimant continu d with such activity as washing windows
A D BE DI G OVER TO WASH DISHES A D LIFTI G HEAVY PLATTERS BUT
SUFFERED PAI AS A RESULT OF SUCH ACTIVITIES. SHE DID  OT CO SULT
A DOCTOR  OR DID SHE LOSE A Y TIME FROM WORK.

On OCTOBER 2 2 , 1 9 74 WHILE AT HOME CLAIMA T, ACCORDI G TO
HER TESTIMO Y, AWOKE A D HER BACK WAS REALLY BOTHERI G HER. SHE
HAD A APPOI TME T TO HAVE HER HAIR FIXED A D THE RETUR ED TO THE
TRAILER PARK WHERE SHE LIVED A D BEGA TO DO HER WASHI G. SHE
TESTIFIED THAT WHE SHE STOOPED OVER TO PICK UP THE CLOTHES HER
BACK HURT A D HER HUSBA D HAD TO HELP HER DO THE WASH. CLAIMA T
ALSO TESTIFIED THAT WHILE WALKI G DOW THE STEPS OF THE WASH HOUSE
SHE MADE A MISSTEP A D SHE JARRED HERSELF A LITTLE BUT DID  OT SLIP,
FALL OR TWIST  OR EVE DROP THE BASKET OF WASH SHE WAS CARRYI G.
HOWEVER, THE  EXT MOR I G HER BACK HURT SO BADLY THAT SHE DID
MAKE A APPOI TME T TO SEE A DOCTOR, SHE THE CALLED HER EMPLOY
ER A D TOLD HER THAT SHE HAD BEE CARRYI G CLOTHES DOW THE WASH
HOUSE STEPS, HAD MISLED A STEP A D WAS HAVI G A LOT OF PAI A D
ASKED HER EMPLOYER TO GET SOMEO E TO REPLACE HER AT WORK U TIL
SHE COULD SEE THE DOCTOR.
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DR. :oEDE.RER SAW CLAIMANT ON OCTOBER 2s. 1974. HE NOTED LOW 
BACK PAIN WHICH HAD EXISTED FOR APPROXIMATELY SIX DAYS ANO HIS CHART 

NOTES INDICATE A HISTORY FROM CLAIMANT THAT SHE SLiPPED AND TWISTED 
HER BACK ABOUT A. MONTH PREVIOUSLY.WHILE .AT WORK AND THAT THE PRE'... 

SENT EPISODE BEGAN AFTER WASHING CLOTHES ON TUESOAY·(OCTOB~R 22 • 
197 4) • HE DIAGNOSED MUSCLE AND LIGAMENT STR_AIN OF THE LUMBAR . 
SPINE• THE FOLLOWING DAY CL.AIMANT FILED A CLAIM STATING SHE HAD 
INJURED HERSELF WHEN SHE SLIPPED AT WORK IN THE. BATHROOM AT THE 

RESTAURANT. THE FUND -OENIEO THE CLAIM• 

DR. DEDERER_ REFERRED CLAIMANT TO DR• ROCKEY, AN ORTHOPEDIST, 
WHO EXAMINED CLAI_MANT ON NOVEMBER 1 5 1 1974 - HOWl;:VER 1 THE ONLY 

HISTORY TAKEN BY DR, ROCKEY REFERRED TO CLAIMANT• S SLIPPING AT 

WORK, SHE MADE NO MENTION OF THE INCIDENT AT HOME IN OCTOBER~ 

THE REFEREE. FOUND THAT AN INCIDENT DID OCCUR_ IN THE BATHROOM 
AT THE RESTAURANT SOMETIME IN SEPTEMBER 1974 ALTHOUGH PROBABLY 

NOT ON SEPTEMBER- 23 - THAT TIME CLAIMANT SLIPPED AND GRABBED A 
Pl PE TO KEEP FROM .FJ;\LLIN_G, SHE FURTHER FOUND THAT SHE DID REPORT 

THE INCIDENT TO SEVERAL PEOPLE INCLUDING HER EMPLOYER. BECAUSE OF 

THE INABILITY OF CLAIMANT TO RECALL THE EXACT DAY OF THE INCIDENT, 
THE REFEREE FELT HER CREDIBILITY AS. A WITNESS. AS WELL AS THE CREDI

BILITY OF HER HUSBAND. AS A WITNESS WAS QUESTiONABLE. 

THE REFEREE FOUND .CLAIMANT DID NOT SEEK MEDICAL ATTENTION, 
MISSED NO TIME FROM WORK AND CONTINUED.TO DO HER NORMAL DUTIES 

WHICH W_ERE FAIRLY HEAVY IN NATURE AND INCLUDED WALKING AS MUCH 

AS 2 0 Ml·LES A DAY AND THAT IT WAS NOT UNTIL AFTER THE SECOND INCI

DENT ON OCTOBER 2 2 1 1974 THAT CLAIMANT SOUGHT MEDICAL ATTENTION, 

AND FROM THAT DATE ON SH_E DID NOT _WORK• 

THE RE FE.REE CONCLUDED THAT TH IS WAS NOT THE TYPE OF CASE IN 
WHICH A LAYMAN COULD CLEARLY AND REASONABLY INFER, WITHOUT MEDI

CAL TESTIMONY, THAT THE INCIDENT CAUSED CLAIMANT• S SUBSEQUENT 

DISABILI_TY AND NEED TO SEEK MEDICAL TREATMENT, SHE FURTHER CON

CLUDED THAT THIS WAS NOT THE KIND OF UNCOMPLICATE.D _SITUATION AS 
DESCRIBED IN URIS v. SCD ( UNDERSCORED} 1 2 1 7 OR 4 2 0 OR SERIGANIS V. 

FLE_MING {UNDERSCORED)-~ 75 ADV SH 101·0 (1·975) • THE INSTANT CASE 
INVOLVED_TWO SEPARATE "INCIDENTS AN_D THE FAILURE TO SEEK MEDICAL 

TREATMENT OR LOSE Tl ME FROM WORK UNTIL IMMEDIATELY FOLLOWING 
THE SEC.ONO INCIDENT-·- THERE IS NO MEDICAL EVIDENCE ON THE ISSUE OF 
CAUSATION AND THE .REFEREE FELT THAT SUCH MEDICAL EVIDENCE WAS 

ABSOLUTELY NECESSARY - THEREFORE I CLAIMANT HAD FAILED TO MEE-T · 
HER BURDEN OF PROVING SHE HAS SUSTAINED A COMPENSABLE INJURY 
ARISING OUT OF AND IN THE CO.URSE OF HER EMPLOYMENT• 

THE BOARD•_ ON DE NOVO REVIEW• AFFIRMS AND ADOPTS THE ORDER 
OF THE-REFEREE• 

ORDER 

THE.ORDER OF THE REFEREE DATED SEPTEMBER I 5 i 197 5 IS 

. AFFIRMED. 

-2 2 9 -

Dr. DEDE'RER SA CLAIMANT ON OCTOBER 2 8 , 1 974 , HE NOTED LO 
BACK PAIN  HICH HAD EXISTED FOR APPROXIMATELY SIX DAYS AND HIS CHART
NOTES INDICATE A HISTORY FROM CLAIMANT THAT SHE SLIPPED AND T ISTED
HER BACK ABOUT A MONTH PREVIOUSLY  HILE AT  ORK AND THAT THE PRE
SENT EPISODE BEGAN AFTER  ASHING CLOTHES ON TUESDAY (OCTOBER 22 ,
1 9 7 4 ). HE DIAGNOSED MUSCLE AND LIGAMENT STRAIN OF THE LUMBAR
SPINE. THE FOLLO ING DAY CL.AI MANT FILED A CLAIM STATING SHE HAD
INJURED HERSELF  HEN SHE SLIPPED AT  ORK IN THE BATHROOM AT THE
RESTAURANT. THE FUND DENIED THE CLAIM.

Dr. DEDERER REFERRED CLAIMANT TO DR. ROCKEY, AN ORTHOPEDIST,
 HO EXAMINED CLAIMANT ON NOVEMBER 1 5 , 1 9 7 4 HO EVER, THE ONLY
HISTORY TAKEN BY DR, ROCKEY REFERRED TO CLAIMANT'S SLIPPING AT
 ORK, SHE MADE NO MENTION OF THE INCIDENT AT HOME IN OCTOBER.

The referee fou d that a i cide t did occur i the bathroom

AT THE RESTAURANT SOMETIME IN SEPTEMBER 1 97 4 ALTHOUGH PROBABLY
NOT ON SEPTEMBER 23 THAT TIME CLAIMANT SLIPPED AND GRABBED A
PIPE TO KEEP FROM FALLING. SHE FURTHER FOUND THAT SHE DID REPORT
THE INCIDENT TO SEVERAL PEOPLE INCLUDING HER EMPLOYER. BECAUSE OF
THE INABILITY OF CLAIMANT TO RECALL THE EXACT DAY OF THE INCIDENT,
THE REFEREE FELT HER CREDIBILITY AS A  ITNESS AS  ELL AS THE CREDI
BILITY OF HER HUSBAND AS A  ITNESS  AS QUESTIONABLE.

The REFEREE FOUND CLAIMANT DID NOT SEEK MEDICAL ATTENTION,
MISSED NO TIME FROM  ORK AND CONTINUED TO DO HER NORMAL DUTIES
 HICH  ERE FAIRLY HEAVY IN NATURE AND INCLUDED  ALKING AS MUCH
AS 2 0 MILES A DAY AND THAT IT  AS NOT UNTIL AFTER THE SECOND INCI
DENT ON OCTOBER 2 2 , 1 9 74 THAT CLAIMANT SOUGHT MEDICAL ATTENTION,
AND FROM THAT DATE ON SHE DID NOT  ORK.

The referee co cluded that this was  ot the type of case i 

which A LAYMAN COULD CLEARLY AND REASONABLY INFER,  ITHOUT MEDI
CAL TESTIMONY, THAT THE INCIDENT CAUSED CLAIMANT'S SUBSEQUENT
DISABILITY AND NEED TO SEEK MEDICAL TREATMENT. SHE FURTHER CON
CLUDED THAT THIS  AS NOT THE KIND OF UNCOMPLICATED SITUATION AS
DESCRIBED IN UR1S V. SC D (UNDERSCORED) ,217 OR 4 2 0 OR SERIGANIS V.
FLEMING (UNDERSCORED) , 75 ADV SH 1 0 1 0 ( 1 9 7 5 ), THE INSTANT CASE
INVOLVED T O SEPARATE INCIDENTS AND THE FAILURE TO SEEK MEDICAL
TREATMENT OR LOSE TiME FROM  ORK UNTIL IMMEDIATELY FOLLO ING
THE SECOND INCIDENT THERE IS NO MEDICAL EVIDENCE ON THE ISSUE OF
CAUSATION AND THE REFEREE FELT THAT SUCH MEDICAL EVIDENCE  AS
ABSOLUTELY NECESSARY THEREFORE, CLAIMANT HAD FAILED TO MEET
HER BURDEN OF PROVING SHE HAS SUSTAINED A COMPENSABLE INJURY
ARISING OUT OF AND IN THE COURSE OF HER EMPLOYMENT.

The board, o de  ovo review, affirms a d adopts the order

OF' THE REFEREE.

ORDER
The order of the referee dated September 15; 1 9 7 5 is

AFFIRMED.
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CASE NO. 74--3931 

.·:- ' 

LOLA· BARNES; CLAIMANT,·· 
COONS, C 1OLE .AND ANDERSON, ,, 

CLAIMANT'S 'ATTYS 0 

PHILIP Ae MONGRAIN,· DEFENSE '.ATTY0 

., 

REQUEST FOR REVIEW·BY CLAIMANT f. 

MARCH 1, 

REVIEWED BY BOARD MEMBEF,S MOORE AND PHILLIPS. 
-. ! . 

1976 .. , 

CLAIMANT REQUESTS REVIEW BY THE ,BOARD• OF THE REFEREE'S 
ORDER w·HICH FOUN'D• THAT ON FEBRUARY 12 1 I 974 CLAIMANT HAD l'NCURRED 
AN AGGRAVATION OF THE INDUSTRIAL INJURY SHE SUFFERED ON AUGUST I 4, 
1970 RATHER THAN A NEW AND SEPARATE INJURY 0 

CLAIMANT HAD BEEN EMPLOYED BY-THE EMPLOYER FOR SEVERAL 
YEARS PRIOR TO THE INC !DENT OF FEBRUARY t· 2 ·,. 1 9 7 4 • ON AUGUST 1 4 1 

1 9 7 0 1 WHILE OPE RAT ING A RAIMANN MACHINE, 'CLAIMANT SUFFERED A LOW 
BACK INJURY WHICH 'REQUIRED. A LAM INOTOMY AND FOR AM INOTOMY AT, 'L5 

BY DR 0 LUCE ON SEPTEMBER 2, I 9 7 0 • SUBSEQUENT EXAM INATI-ONS OF 
CL'AIMANT REVEALED LUMBOSACRAL INSTABIL.:ITY AND ON' JUNE 2·,. '197'1 DR 0 

MC INT(?SH PERFORMED A SPINAL FUSION A"f''LS-S1 • 

IN AUGUST 197 2 CLAl·MANT RETURNED- TO WORI-( AS A RAIMANN OPER
ATOR DESPITE THE F·ACT THAT DR 0 MCINTOSH,·. HER TREATING PHYSIC I.AN, 
WAS OF THE OPINION THAT THE WORK WAS TOO HEAV'i' FOR HER. CLAIMANT_ 
ALSO PERFORMED RELIEF CHORES ON THE DRY CHAIN, ·'DRYER'AND.E·DGER 
AFTER SHE RETURNED TO WORK 0 AT THE TIME SHE WAS EXAMINED FOR 
CLAIM CLOSURE CLAIMANT COMPLAINED-OF LOW· BACK AND RIGHT LEG SYMP-
TOMS0 HER CLAIM WAS CLOSED WITH AN AWARD OF 8 0 DEGREES FOR 2 5 
PER CENT UNSCHEDULED·. LOW BACK DISABILITY- BY 'A DETERMINATION ORDER 
MAILED SEPTEMBER 2·2 1 I 972 • 

~ . ; 

WHEN CLAIMANT WORKED RELIEF ON THE.DRY CHAIN SHE WAS ·IN
VOLVED IN CONSIDERABLE TWISTING AND EXPERIENCED SOME BACK PA·IN 1 

HOWEVER, ,SHE MISSED,·NO WORK UNTIL MAY. 1 973 ~WHE>N-HER LOW BACK SYMP-
TOMS BECAME EXACERBATED AND SHE WAS OFF, WORK A MO.NTH'• INITiALLY, 
Ti:IIS-.INCIDENT WAS ACCE-P.TED BY THE EMPLOYER AS A NEW INJURY AND' A 
DE TERM !'NATION. ORDER ·SUBSEQUENTLY :.IS'SUED AWARDED NO PER MANE.NT 
PARTIAL DISABILITY ~ HOWEVER, BY WAY·OF' STIPULATION' THE PARTIES 

_AGREED THAT THE INCIDENT W-AS, IN.FACT, AN AGGRAVA"TION OFT.HE AUGUST 
197 0 INJURY WHICH TEMPORARILY EXACERBATED CLAIMANT'S DISABILITY 
BUT DID ·NOT ADD TO THE 1 DEGREE OF PERMANENT IMPAIRMENT.' THIS STl·
PULATION PROVIDED FOR .AN INCREASE IN THE AWARD OF PERMANENT DIS
ABILITY OF 32 DEGREES FOR THE LOW BACK [dSABILITY AND 15 DEGREES 
FOR EACH LEG, 

OR, MATTHEWS EXAM I NE. D CLAIMANT_ IN JANUARY I 9 7 4, CLAIMANT 
WAS ST ILL COMPLAINING OF RES I DUAL LOW BACK AND LEG F'AIN AND DR. 
MATTHEWS FELT CLAIMANT COULD CONTINUE TO TOLERATE LIGHT Vl[.ORK BUT 
THAT HEAVY WORK WOUt:. �· PROBABLY IN.CREASE HER SYMPTOM$ 0 ON FEBRU
ARY 23, 1974 A REPORT FROM DR 0 SEBER STATED THAT CLAIMANT ON 
FEBRUARY 12, 1 974, DEVELOPED FURTHER PAIN IN THE RIGHT LEG AND 
THIGH AND HAD BEEN UNABLE TO WORK SINCE. THAT DATE. CLAIMANT WAS 
REFERRED TO. DR 0 LUCE AND ADMITTED TO THE MEDFORD HOSPITAL WHERE 
A MYELOGRAM REVEALED NO CURRENT EVIDENCE OF DISC PROTRUSION• 
SHE WAS THEN REFERRED TO DR 0 MC INTOSH·WHO, ON JULY 5, 1974, RE
PORTED THAT CLAIMANT, WHILE WORKING ON FEBRUARY 12 1 APPARENTLY 
HAD A PROGRESSIVE INCREASE OF BACK PAIN, ON JULY 9 1 _ 1974 CLAIMANT 
UNDERWENT A FU.RTHER LAMINECTOMY AND A SPINAL FUSION WAS CARRIED 
UP ONE LEVEL TO L4 • 
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 CB CASE NO. 74-3931 MARCH 1, 1976

LOLA BARNES, CLAIMANT
COONS, C'OLE AND ANDERSON, ■-
claima t S ATTYS.

PHILIP A. MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT I.

Reviewed by board members moore a d Phillips.

Cl im nt requests review by the board of the referee s

ORDER WHICH FOUND THAT ON FEBRUARY 1 2 , 1 97 4 CLAIMANT HAD INCURRED
AN AGGRAVATION OF THE INDUSTRIAL INJURY SHE SUFFERED ON AUGUST 14,
1 97 0 RATHER THAN A NEW AND SEPARATE INJURY.

Claima t had bee employed by the employer for several

YEARS PRIOR TO THE INCIDENT OF FEBRUARY 1 2 ,. 1 9 7 4 . ON AUGUST 14,
1 9 7 0 , WHILE OPERATING A RAI MANN MACHINE, CLAIMANT SUFFERED A LOW
BACK INJURY WHICH REQUIRED A LAM I NOTOM Y AND FORAMINOTOMY AT L5
BY DR. LUCE ON SEPTEMBER 2 , 1 9 7 0 , SUBSEQUENT EXAMINATIONS OF
CLAIMANT REVEALED LUMBOSACRAL INSTABILITY AND ON JUNE 2 , 197 1 DR,
MC INTOSH PERFORMED A SPINAL FUSION AT L5-S1 ,

I AUGUST 1 9 7 2 CLAIMANT RETURNED. TO WORK AS A R A1 MANN OPER

ATOR DESPITE THE FACT THAT DR, MC INTOSH, HER TREATING PHYSICIAN,
WAS OF THE OPINION THAT THE WORK WAS TOO HEAVY FOR HER. CLAIMANT
ALSO PERFORMED RELIEF CHORES ON THE DRY CHAIN, 'DRYER AND EDGER
AFTER SHE RETURNED TO WORK. AT THE TIME SHE WAS EXAMINED FOR
CLAIM CLOSURE CLAIMANT COMPLAINED. OF LOW BACK AND RIGHT LEG SYMP
TOMS. HER CLAIM WAS CLOSED WITH AN AWARD OF 80 DEGREES FOR 25
PER CENT UNSCHEDULED' LOW BACK DISABILITY BY A DETERMINATION ORDER
MAILED SE PTE MBER 2-2 , 1 972 .

Whe claima t worked relief o the dry chai she was i 
volved i CONSIDERABLE TWISTING AND EXPERIENCED SOME BACK PAIN,
HOWEVER, SHE MISSED. NO WORK UNTIL MAY 1 9 7 3 'WHEN HER LOW BACK SYMP
TOMS BECAME EXACERBATED AND SHE WAS OFF WORK A MONTH, INITIALLY,

TH I S- INC IDE NT WAS ACCEPTED BY THE EMPLOYER AS A NEW INJURY AND A
DETERM INATION. ORDER SUBSEQUENTLY ISSUED AWARDED NO PERMANENT
PARTIAL DISABILITY HOWEVER, BY WAY OF' STIPULATION' THE PARTIES
AGREED THAT THE INCIDENT WAS, IN FACT, AN AGGRAVATION OF THE AUGUST
1 970 INJURY WHICH TEM PORAR1LY EXACERBATED C LA IMANT1 S DISAB I LITY

BUT DID NOT ADD TO THE DEGREE OF PERMANENT IMPAIRMENT. THIS STI
PULATION PROVIDED FOR -AN INCREASE IN THE AWARD OF PERMANENT DIS
ABILITY OF 32 DEGREES FOR THE LOW BACK DISABILITY AND 15 DEGREES
FOR EACH LEG.

Dr. MATTHEWS EXAM I NE D CL A I M ANT IN JANUARY 1 9 74 , CLAIMANT

WAS STILL COMPLAINING OF RESIDUAL LOW BACK AND LEG PAIN AND DR.
MATTHEWS FELT CLAIMANT COULD CONTINUE TO TOLERATE LIGHT WORK BUT
THAT HEAVY WORK WOULD PROBABLY INCREASE HER SYMPTOMS. ON FEBRU
ARY 2 3 , 1 9 7 4 A REPORT FROM DR. BEBER STATED THAT CLAIMANT ON
FEBRUARY 12, 1974, DEVE LOPE D FURTHER PAIN IN THE RIGHT LEG AND
THIGH AND HAD BEEN UNABLE TO WORK SINCE THAT DATE. CLAIMANT WAS
REFERRED TO DR. LUCE AND ADMITTED TO THE MEDFORD HOSPITAL WHERE
A MYELOGRAM REVEALED NO CURRENT EVIDENCE OF DISC PROTRUSION.
SHE WAS THEN REFERRED TO DR. MCINTOSH WHO, ON JULY 5, 1974, RE
PORTED THAT CLAIMANT, WHILE WORKING ON FEBRUARY 12, APPARENTLY
HAD A PROGRESSIVE INCREASE OF BACK PAIN, ON JULY 9 , 1 9 7 4 CLAIMANT
UNDERWENT A FURTHER LAMINECTOMY AND A SPINAL FUSION WAS CARRIED
UP ONE LEVEL TO L4 .
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~·!LED A NEW ll\,JURY CLAIM IN OCTOBER 1 974·• THIS CLAIM 

WAS DENIED ON THE GRCJUNDS THAT CLAIMANT'S SYMPTOMS R£SULTED AS AN 

AGGRAVATION OF HEF? 1970 INJURY AND DID NOT CONSTITUTE A NEW INJURY•. 

OR. LUCE, ON OCTOBER 7, 1974 1 RF PORTED THAT THE HISTORY AND 

SURGICAL FINDINGS WERE COMPATll3LE WITH EXACERBATION RATHER THAN 

A NEW INJURY. , DR. MCINTOSH WAS ASKED IF THE FEBRUARY 1 2 INCIDENT 

REPRESENTED AN AGGRAVATION OR NEW INJURY• HE FEL.. T THAT THE PRIOR 

FUSiON WAS SOLID AND N_O DISC PROTRUSION EXISTED. THERE WAS A DE

GE:NEf'IATIVE RIDGE PRE SE.NT AND TIGHTNESS OF THE NEURAL FORAMEN WHICH 

WAS RELIEVED WITH THE 'LAMINECTOMY AND THE FUSION EXTENSION, BUT 

AS TO WHETHt:R IT WAS A NEW OR OLD INJURY, HE STATED IT w·As DIFFICULT 

TO DETERMINE. 

THE REFEREE FOUND THAT CLAIMANT CLEARLY CONTINUED TO DEMON

S1RATE SIGNIFICANT ciYMPTOMS FOLLOWING HER RETURN TO WORK AFTER 

HER I 'I 7 0 INJURY AND THE TWO SURGERIES. SHE TESTIFIED THAT SHE EX-

PERIENCED PAIN IN HER HACK AND SOMETIMES DOWN HER LEGS AND THAT 

SUCH DISCOMFORT WAS WORSE ON SOMtC: DAYS THAN ON OTHERS EVEN THOUGH 

SHE Ec.NGAGED IN MU<-H THE SAME PHYSICAL ACTIVl"TY. rHE EVIDENCE INDI-

CATE:-, THAT CLAIMANl' S PAIN WAS OFTEN AGGRAVATED WHEN SHE WORKED 

ON THE ORY CHAIN, E::>PECIALLY WHEN THE MATERIAL ON THE CHAIN WAS 

HEAVY. THE REFERE~: FOUND THAT THE MEDICAL REPORTS CONFIRMED THE 

CONTINUOUS SYMPTOMS AND, EXPRESSEDLY OR IMPLIEDLY, RELATED THEM 

TO THE 1970 INJURY AND THE SUBSEQUENT SURGERIES. 

THE REFEREE FURTHER FOUND THAT lJR• MC INTO::ol·: HAO STATED THAT 

rHE MILL WORK TO WHICH CLAIMANT, HAO RETURNED COULD VERY WELL BE 

MORE THAN SHE COULD HANDLE - HIS OPINION WAS THAT THIS WAS HEAVIER 

WORK THAN SHE SHOULD BE DOING. THE REFEREE FOUND THAT THIS RESTRIC-

TION SUGGESTED BY DR. MCINTOSH WAS REL"-TED TO THE CLAIMANT'S 1 970 

INJURY• FURTHERMORE I DR. MATTHEWS RL PORTED THAT HEAVIER TY PE S OF 

WORK WOULD PROBAfJLY CAUSE CLAIMANT INC RLASED SYMPTOMS AND THAT 

THIS PROGNOSIS WAS APPARENTLY RELATED ro THI, 1970 INJURY. 

OR. LUCE'S INITIAL REPORT OF THE IN,~IDENT OF fl.GRUARY 12, 1974 

INDICATES A Gf~ADUAL CNSFT OF PAIN ON THAT DATF. WHILE AT WORK. DR• 

LUCE'S DEPOSITION WAS TAKEN ON MAY 27 1 1975. DR 0 MCINTOSH DECLINED 

TO GIV!cc AN EXPLICIT ANSWER TO THE QUERY - WAS IT AGCRAVATION OR A 

NEW INJURY·: 

THE :'<Ef·EREI, RFLYING TO A GREAT tcXTENT CN THE DEPOSITION OF 

DR 0 LUCf,., CONCLUDc_D THAT THEc_ INCIDENT OF FLBR_UARY I 2, 1974 WAS, 

IN FACT, AN.AGGRAVATION OF THE AUGUST, 1 9 7 0 INJURY ANO NOT A NEW 

INJURY, THE DENIAL ()F CLAIMANT'S CLAIM FOR NF.VV INJURY SUFFERED ON 

FEBRUARY 1 :.'., I 9 7 4 vVAS PROPER. 

THE FlOAl,D, ON DE: NOVO f,EVIEW, AFFIRMS THE FINDINGS AND CON-

Ct USIONc- OF THE RLFERE-E 0 THE ACTIVITY UF FEBRUARY 12, 1974 WAS 

NOTHING MORE THAN A CONVENIENT VEHICLE FOR THL EXPRESSION OF SYMP

TOMS LARGFLY AND V/0.F,Y MATCRIALLY RELATED TO AND RESULTING FROM 

THE CL"-IMANT' S 1'J70 INJURY AND SUBSEQUf NT SURGERl~_S 0 

ORDER 

THF ORDLR OF THE 1,EFEREE DATED AUCUST 18 1 l<J75 15 AFFIRMED• 

·-2 3 1 -· 

Claima t filed a  ew i jury claim i October 1 97 4 . this claim

 AS DENIED ON THE GROUNDS THAT CLAIMANT'S SYMPTOMS RESULTED AS AN

AGGRAVATION OF HER 19 7 0 INJURY AND did not constitute  new injury.

Dr. LUCE, on OCTOBER 7 , 1 9 7 4 , REPORTED THAT THE HISTORY AND

SURGICAL FINDINGS  ERE COMPATIBLE  ITH EXACERBATION RATHER THAN
A NE INJURY. DR, MC INTOSH  AS ASKED IF THE FEBRUARY 12 INCIDENT
REPRESENTED AN AGGRAVATION OR NE INJURY. HE FELT THAT THE PRIOR
FUSION  AS SOLID AND NO DISC PROTRUSION EXISTED, THERE  AS A DE
GENERATIVE RIDGE PRESENT AND TIGHTNESS OF THE NEURAL FORAMEN  HICH
 AS RELIEVED  ITH THE LAMINECTOMY AND THE FUSION EXTENSION, BUT
AS TO  HETHER IT  AS A NE OR OLD INJURY, HE STATED IT  AS DIFFICULT
TO DETERMINE,

The referee fou d that claima t clearly co ti ued to demo 

str te SIGNIFICANT SYMPTOMS FOLLO ING HER RETURN TO  ORK AFTER
HER 19 7 0 INJURY AND THE T O SURGERIES. SHE TESTIFIED THAT SHE EX
PERIENCED PAIN IN HER BACK AND SOMETIMES. IIO N HER LEGS AND THAT
SUCH DISCOMFORT  AS  ORSE ON SOME DAYS THAN ON OTHERS EVEN THOUGH
SHE ENGAGED IN MUCH THE SAME PHYSICAL ACTIVITY, THE EVIDENCE INDI
CATES THAT CLAIMANT'S PAIN  AS OFTEN AGGRAVATED  HEN SHE  ORKED

ON THE DRY CHAIN, ESPECIALLY  HEN THE MATERIAL ON THE CHAIN  AS
HEAVY. THE REFEREE FOUND THAT THE MEDICAL REPORTS CONFIRMED THE
CONTINUOUS SYMPTOMS AND, EXPRESSEDLY OR IMPLIEDLY, RELATED THEM
TO THE 19 70 INJURY AND THE SUBSEQUENT SURGERIES.

Th r f r  furth r found that dr. mc intosh had stat d that
THE MILL  ORK TO  HICH CLAIMANT, HAD RETURNED COULD VERY  ELL BE
MORE THAN SHE COULD HANDLE HIS OPINION  AS THAT THIS  AS HEAVIER
 ORK THAN SHE SHOULD BE DOING. THE REFEREE FOUND THAT THIS RESTRIC
TION SUGGESTED BY DR. MCINTOSH  AS RELATED TO THE CLAIMANT'S 1970
INJURY. FURTHERMORE, DR. MATTHE S REPORTED THAT HEAVIER TYPES OF
 ORK  OULD PROBABLY CAUSE CLAIMANT INCREASED SYMPTOMS AND THAT
THIS PROGNOSIS  AS APPARENTLY RELATED TO THE 1 9 7 0 INJURY,

Dr. luce s I nit IAL REPORT OF THE INCIDENT OF FEBRUARY 12, 1974

INDICATES A GRADUAL ONSET OF PAIN ON THAT DATE  HILE AT  ORK. DR.
luce S DEPOSITION  AS TAKEN ON MAY 2 7 , 1 9 7 5 . DR. MC INTOSH DECLINED

TO GIVE AN EXPLICIT ANS ER TO THE QUERY  AS IT AGGRAVATION OR A
NE INJURY?

The REFEREE, RELYING TO A GREAT EXTENT ON THE DE

DR. LUCE, CONCLUDED THAT THE INCIDENT OF FEBRUARY 12,
IN FACT, AN. AGGRAVATION OF THE AUGUST, 1 9 7 0 INJURY AND
INJURY. THE DENIAL OF CLAIMANT'S CLAIM FOR NE INJURY

FEBRUARY 1 2 , 1 9 7 4  AS PROPER.

The BOARD, ON DE NOVO REVIE , AFFIRMS THE FINDINGS AND CON

CLUSIONS OF THE REFEREE. THE ACTIVITY OF FEBRUARY 1 2 , 1 9 7 4  AS
NOTHING MORE THAN A CONVENIENT VEHICLE: FOR THE EXPRESSION OF SYMP
TOMS LARGELY AND VERY MATERIALLY RELATED TO AND RESULTING FROM
THE CLAIMANT'S 1 9 7 0 INJURY AND SUBSEQUENT SURGERIES.

ORDER
Th ord r of th r f r  dat d august is, 1975 is affirm d.

POSITION OF
1 9 7 4  AS,
NOT A NE 
SUFFERED ON
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Cfa.SE :~O~ : . .:.]5-1021 · 

'!Ji 

NEIL KRINGEN, CLAIMANT 
V INCENT'•l'E RUL.L'I·,. CLAI M'Ai-Jt'''S'·ATTY 0, 

DEPT. OF JUSTICE, DEFEN'\:iE. ·;o.TTY 0'' 

REQUEST FOR REVIEW BY'CLAIMANT• 

· Mt,RCH 1, 1976 

TH!== CLAI MAN.'f' SEEKS REVIEW BY· THE .. BOARD OF THE. RE FERE!=:=' s OR,� E'R 
WHICH APPROVED THE STATE ACCIDENT INSURANCE FUND'S OENIAL.'O'F CLAIMANT'S 

CLAIM 0 

•. •.·.,,-,,' 

CLAIMANT• 1s- A 48 YEAR oL� PREss·oPERATOR wHo w¼.s sTRucK BY AN 
AUTOMOBILE ON JANUARY 23,. I 975 AT APP.ROXIMATE 0LY 1;2•0 A, M, WHILE··•HE 

WAS CROSSING,·AIRPORT WAY, 'A FOUR .. LANE HIGHWAY IN PORTLAND, ON HIS _WAY 
TO HIS JOB, AS A RESULT OF' THE. ACCIDENT.' ''CLAIMANT'S 1·R0 IGHT L_EG _WAS 
AM_PUTATE �-- CLAIMANT F IL:'E D A" CLAIM AND ON MARCH 6 ·, 1 9 7 5 .THE FUND 

DENIED IT, 

THE- SOLE .ISSUE B8F;ORE 'THE REFEREE WAS WHETHER THE INJIJRY AROSE 
IN AND OUT OF THE COURSE OF CLAIMANT' 5' EMPLOYMENT, MORE SPECIFICALLY, 

WHETHER CLAIMANT HAD BR'OUGHT HIMSELF WITHI-N ONE OF TH~- EXCE_PTiO~S TO 
THE. 1 GOING AND COMING'· RULE,' 

TH.E REFEREE FOUND THAT 'CLAIMANT' 'HAD. BEEN WORK;! NG FOR THE EM
PLOYER FOR APPROXIMATELY ONE' YEAR PRIOR TO THE Acc·'1bENT AND THAT HE 
HAD DRIVEN TO WORK BY AUTOMOEilLE' 'i!JNTIL OCTOBER 1974" WHEN HEi ~O.Lci'_HIS 
CAR AND,STARTED USING THE -su·s·. 'CLAIMANT MADE INQUIRl'ES AS TO 'T .. HE.BEST 
WAY TO GET TO WORK BY BOS' AND WAS TOLD .TO TAKE THE .SANDY BOULEVARD. 
TO 82 ND AVENUE BUS ANO THE::'N''·TRANSFER. TO 'THE'82 ND .AVi:,:N_UE BUS, T 0HE 
TRI-.MET BUS DRIVER STOPPED THE ·BuS ENROUTE TO THE AIRPORT .AND DISCHARGED 
THE E;MPLOYES OF THE··-E'MPLOYER ON. THE 'EAST .SIDE OF AIRPORT WAY, . . THIS 

WAS A LONG ESTABLISHFD PATTERN AND MANY EMPLOYES OTHER THAN_,<;:LAIMANT 
USED THE BUS, - IN FACT I TH IS WAS THE ONLY.· METHOD OF BUS TRANSPORTAT_ION• 
CLAIMANT HAD.TO·-BE-AT WORK AT 7,45 A, M,· AT THE. TIME OF THE INJURY, _IT 
WAS A MISERABLE DAY WEATHER-WISE; THE LOCATION OF THE EMPLOYER'S 
OPERATION.WAS ABOUT 1 00 ·YARDS WEST OF•A'IRPORT WAY AND"TO cR·oss A:f, 

THAT POINT WAS VERY DANGEROUS• THERE WAS A STOP LIGHT LOCATED· ABOUT 
ONE-HALF MILE FROM THAT POINT OF _CROSSING, BUT THERE WAS_ NO PROTECTED 
CROSSIN{:; ,AT THE .. POINT WHERE CLAIMANT CROSSED• 

-T~·~ REFEREE FOUND ;THAT 'CL::.AIMANT WAS NOT PAID F,OR TRAVEL'TIME 
NOR WAS •HE ON '·ANY ERRAN � -•F'OR THE''BENEFIT OF .THE EMPLOYER NOR E'NGA.GED 
IN ANY ACTIVITIES WHICH WOULD BENEFIT THE EMPLOYEI<, T.HE R.EFEREE.FOUND 

THAT CLAIMANT WAS NOT TRAVELLING BETWEEN AREAS OVE:R WHICH THE EM-
PLOYER EXERCISED- CONTROL, CLAIMANT CHOSE TO EXPOSE HIMSEL~ _TO_ AN 
UNUSUAL HAZARD BY CROSSING'AT THIS RATHER DANGE'ROUS POiNT_.RA_THER THAN 
WALKING TO THE-PROTECTED CROSSING, 

THE f~EFEREE CONCLUDED THAT THE VOLLJN.TARY' EXPOSURE BY THE WORK

i ✓:AN DID NOT SHIFT THE RISK OF INJUf3Y F~_OM THE WORKMAN TO THE EMPLOYER. 
THE EMPLOYER HAD NOT CREATED ANY··'HAz),:R � OR SUFFERED ANY HAZARD TO 
FIEMAiN TO WHICH THE CLAIMANT HAD -ro EXPOSE HIMSELF IN ORDER TO.•GET TO 

.' ' . l 
Oi:< F_ROJVi. HIS-· PLACE OF WORK •. 

THE BOARD, ON DE NOVO REVIE:W 1 AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE. REFEREE, · THE EVIDENCE INDICATES THAT CLAIMANT 
HAD OTHER METHODS OF TRANSPORTING HIMSELF TO AND FROM HIS PLACE OF 

WORK - IN FACT 1 UNTIL OCTOBER 1974 HE HAD DRIVEN TO WORK IN HIS OWN 
CAR, HE CHOSE TO USE THE BUS AS TRANSPOl?TATIO_N AND HE ALSO CHOSE TO 
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•-WCB CASE NO. -75—1G21 MARCH 1, 1976

NEIL KRINGEN, CLAIMANT
VINCENT1 IE RU L.VI-, C LA I M'ANf S :-ATTY,. » :
DEPT. OF JUSTICE, DE F E NSE ATTY.: 1 •  -'-'
REQUEST FOR REVIEW BY CLAIMANT' ;;

Reviewed by board'members'w ilso a d moore,

The claima t seeks review by the board of the Referee’s order
WHICH APPROVED THE STATE ACCIDENT INSURANCE FUND S DENIAL'OF CLAIMANT S
CLAIM.

Claima t is a 4 8 Year old pre ss ope rator who was struck by a 

AUTOMOBILE ON JANUARY 23,' 1 9 7 5 AT APPROXIMATELY 7,20 A. M. WHILe'THE
WAS CROSS ING ,AIR PORT WAY, A FOUR LANE HIGHWAY IN PORTLAND, ON HIS WAY
TO HIS JOB. AS A RESULT OF' THE ACCiDENT, CLAIMANT1 S'RIGHT LEG WAS

AMPUTATED. CLAIMANT FILED ACLAIM AND ON MARCH 6 , 1 9 7 5 THE FUND
DENIED IT.

The SOLE ISSUE B6PORE THE referee WAS whethe r the i jury arose

IN AND OUT OF THE COURSE CF CLAI MANT S' EMPLOYMENt/mORE SPECIFICALLY,

WHETHER CLAIMANT HAD BROUGHT HIMSELF WITHIN ONE OF THE EXCEPTIONS TO
THE- GOING AND COM ING* RULE, v 1

The referee fou d th at clai ma t'Had bee worki g for the em

ployer for approximately o e' year prior to the accide t a d that he
had DRIVEN TO WORK BY AUTOMOBILE UNTIL OCTOBER 1 9 7 4" WHEN HE. SOLD HIS

CAR AND STARTED USING THE BUS. CLAI MANT MADE INQUIRIES AS TO THE BEST
WAY TO GET TO WORK BY BUS A D WAS TOLD TO TAKE THE SANDY BOULEVARD
TO 8 2 ND AVENUE BUS AND THE'N 'TRANSF'er TO THE' '8 2 ND AVENUE BUS. THE

TRI-MET BUS DRIVER STOPPED THE BUS ENROUTE TO THE AIRPORT AND DISCHARGED
THE EMPLOYES OF THE 'EMPLOYER ON THE EAST SIDE OF AIRPORT WAY. THIS

WAS A LONG ESTABLISHED PATTERN AND MANY EMPLOYES OTHER THAN .CLAIMANT
USED THE BUS,- IN FACT, THIS WAS THE ONLY METHOD OF BUS TRANSPORTATION,
CLAIMANT HAD. TO BE AT WORK AT 7.45 A. M. AT THE TIME OF THE INJURY, IT
WAS A MISERABLE DAY WEATHER-WISE, THE LOCATION OF THE EMPLOYER'S

OPERATION WAS ABOUT 100 -YARDS WEST OF 1A1R PORT WAY AND TO CROSS AT
THAT POINT WAS VERY DANGEROUS. THERE WAS A STOP LIGHT LOCATED ABOUT
ONE-HALF MILE FROM THAT POINT OF CROSSING, BUT THERE WAS NO PROTECTED
CROSSING AT THE.. POINT WHERE CLAIMANT CROSSED.

The REFEREE FOUND THAT CLAIMANT WAS NOT PAID FOR TRAVEL TIME

NOR WAS 'HE ON -ANY ERRAND FOR THE'SENEFIT OF THE EMPLOYER NOR ENGAGED
IN ANY ACTIVITIES WHICH WOULD BENEFIT THE EMPLOYER, THE REFEREe'FOUND

THAT CLAIMANT WAS NOT TRAVELLING BETWEEN AREAS OVER WHICH THE EM
PLOYER EXERCISED. CONTROL, claima t chose to expose himself to a 
UNUSUAL HAZARD BY CROSSING 'AT THI5 RATHER DANGEROUS PO i NT RATHER THAN

WALKING TO THE-PROTECTED CROSSING,

The referee co cluded thatthe volu tary exposure by the work

ma DID NOT SHIFT THE RISK OF INJURY FROM THE WORKMAN TO THE EMPLOYER.
THE EMPLOYER HAD NOT CREATED ANY HAZARD OR SUFFERED ANY HAZARD TO
REMAIN TO WHICH THE CLAIMANT HAD TO EXPOSE HIMSELF IN ORDER TQ GET TO
OS FROM HUS PLACE OF WORK.

The board, o de  ovo review, affirms a d adopts the fi di gs

AND CONCLUSIONS OF THE REFEREE. THE EVIDENCE INDICATES THAT CLAIMANT
HAD OTHER METHODS OF TRANSPORTING HIMSELF TO AND FROM HIS PLACE OF
WORK IN FACT, UNTIL OCTOBER 1 9 7 4 HE HAD DRIVEN TO WORK IN HIS OWN
CAR. HE CHOSE TO USE THE BUS AS TRANSPORTATION AND HE ALSO CHOSE TO
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BE DISCHARGED FROM THE BUS AT A SPOT WHERE THE CROSSING WAS NOT PRO
TECTED• THE ENTIRE EXPOSURE TO HAZARD OR RISK WAS THE VOLUNTARY CHOICE 
OF THE CLAIMANT. 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 2 3, 1975 IS AFFIRMED• 

WCB CASE NO. 75-2045 

ROBERT J. PIERCE, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT" S ATTYS 0 

DEPT• OF JUSTICE, DEFENSE ATTY 0 

Rf;QUEST FOR REVIEW BY CLAIMANT 

MARCH 1., 1-976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE •. 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF A REFEREE'S O_RDER 
WHICH GRANTED CLAIMANT 208 DEGREES FOR 65 PER CENT UNSCHEDULED LOW 
BACK DISABILITY, CONTENDING HE IS ENTITLED TO AN AWARD OF. PERMANENT 
TOTAL DISABILITY. 

CLAIMANT WAS A DRILL PRESS OPERATOR WHO FELL FROM A SCAFFOLDING 
'INJURING HIS LOW BACK ON SEPTEMBER 10 1 1973• ON DECEMBER 14 1 1973 
SURGERY WAS PERFORMED WITH A LAMINECTOMY AND DISC EXCISION AT L4-S 
ON THE RIGHT AND BILATERAL HEMl-1...AMINECTOMY AND DISC EXPLORATION AT 
LS -S1 • ON NOVEMBER 2 5 1 1974 DR 0 PASQUESI CONSIDERED CLAIMANT'S CON
DITION STATIONARY WITH A CONSIDERABLE LOSS OF MOTION, SEVERE .LUMB.AR· 

AND LEFT SCIATIC PAIN AND LOSS OF LUMBAR MUSCLE POWER 0 THE DETERMINA
TION ORDER OF MAY ,7, 197 5 AWARDED CLAIMANT 1 2 8 DEGREES FOR 4 0 PER 

CENT UNSCHEDULED LOW BACK DISABILITY. 

DR. MASON AT THE. DISABILITY .PREVENTION DIVISION REPORTED, ON 
MARCH 11, 1975 1 THAT CLAIMANT EXHIBITED GROSS EMOTIONAL OVERLAY 
EXAGGERATION, HOWEVER, DR• MICHAEL FLEMING, A CLINICAL PSYCHOLOGIST, 
CONCLUDED Tl-tAT AL.THOUGH CLAIMANT WAS DEPRESSED, HE WOULD STILL BE 
WORKING WERE IT NOT FOR HIS INDUSTRIAL INJURY. DR• FLEMING CONTINUED 
COUNSELING CLAIMANT BUT HIS PROGNOSIS WAS GUARDED BECAUSE OF CL.AIM-· 

ANT'S SEVERE EDUCATIONAL. DEPR_IVATION AND THE LACK OF VOCATIONAL OPTIONS 
OPEN TO HIMe 

CLAIMANT DID ATTEMPT TO RETURN TO WORK IN MAY OF 1975 BUT QUIT 
AFTER A FEW DAYS BECAUSE EVEN LIGHT DUTY ACTIVATED HIS SYMPTOMS 0 

THE REFEREE FOUND THE EVIDENCE PRECLUDED A FINDING THAT CLAIM
AN_T WAS PERMANENTLY AND TOTALLY DISABLED, OOD-L_OT .OR OTHERWISE -
HOWEVER, CLAIMANT HAS A SUBSTANTIAL LOSS OF EARNING CAPACITY·• HE 
CONCLUDED CLAIMANT WAS ENTITLED TO 6 5 PER CENT O_F MAXIMUM TO. COM
PENSATE FOR THE Loss. 

THE SOARD, ON DE NOVO REVIEW, AGREES WITH THE FINDINGS OF THE 
REFEREE AND RECOMMEN,DS THAT THIS WORKMAN BE AFFO.RDED MAXIMUM 
ASSISTANCE IN THE AREAS OF VOCATIONAL RETRAINING AND PSYCHIATRIC 
TREATMENT. AN EMPHASIS ON CLAIMANT.-'S REMAINING CAPABILITIES SHOULD 
BE MADE 1 AND THE BOARD IS HOPEFUL THAT CLAIMANT WILL TAKE ADVANTAGE 
OF THE PSYCHIATRIC TREATMENT WHICH IS AVAILABLE TO HIM .UNDER 656.245 1 

AND VOCATIONAL REHABU .. ITATION AVAILABLE TO HIM FROM THE SOARD.- S 
DISABILITY PREVENTION DIVISION 0 

-233-

BE DISCHARGED FROM THE BUS AT A SPOT WHERE THE CROSSING WAS NOT PRO
TECTED. THE ENTIRE EXPOSURE TO HAZARD OR RISK WAS THE VOLUNTARY CHOICE
OF THE CLAIMANT.

ORDER
The ORDER OF THE REFEREE DATED SEPTEMBER 23, 1 9 7 5 IS AFFIRMED.

WCB CASE NO. 75-2045 MARCH 1, 1976

ROBERT J. PIERCE, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT1 S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests review by the board of a referee’s order

WHICH GRANTED CLAIMANT 2 08 DEGREES FOR 6 5 PER CENT UNSCHEDULED LOW
BACK DISABILITY, CONTENDING HE IS ENTITLED TO AN AWARD OF PERMANENT
TOTAL DISABILITY.

Claima t was a drill press operator who fell from a scaffoldi g

INJURING HIS LOW BACK ON SE PTE MBER 10, 1973, ON DECEMBER 14, 1973
SURGERY WAS PERFORMED WITH A LAMINECTOMY AND DISC EXCISION AT L4 5
ON THE RIGHT AND BILATERAL HE M I-LAM INECTOM Y AND DISC EXPLORATION AT
L5 SI . ON NOVEMBER 2 5 , 1 9 74 DR. PASQUESI CONSIDERED CLAIMANT S CON
DITION STATIONARY WITH A CONSIDERABLE LOSS OF MOTION, SEVERE LUMBAR-
AND LEFT SCIATIC PAIN AND LOSS OF LUMBAR MUSCLE POWER. THE DETERMINA
TION ORDER OF MAY 7 , 19 7 5 AWARDED CLAIMANT 128 DEGREES FOR 40 PER
CENT UNSCHEDULED LOW BACK DISABILITY.

Dr. MASON AT THE DISABILITY PREVENTION DIVISION REPORTED, ON

MARCH 1 1 , 1 9 75 , THAT CLAIMANT EXHIBITED GROSS EMOTIONAL OVERLAY
EXAGGERATION, HOWEVER, DR. MICHAEL FLEMING, A CLINICAL PSYCHOLOGIST,
CONCLUDED THAT ALTHOUGH CLAIMANT WAS DEPRESSED, HE WOULD STILL BE
WORKING WERE IT NOT FOR HIS INDUSTRIAL INJURY. DR. FLEMING CONTINUED
COUNSELING CLAIMANT BUT HIS PROGNOSIS WAS GUARDED BECAUSE OF CLAIM
ANT S SEVERE EDUCATIONAL DEPRIVATION AND THE LACK OF VOCATIONAL OPTIONS
OPEN TO HIM.

Claima t did attempt to retur to work i may of 1975 but quit

AFTER A FE DAYS BECAUSE EVEN LIGHT DUTY ACTIVATED HIS SYMPTOMS.

Th r f r  found th EVIDENCE PRECLUDED a FINDING THAT CLAIM
ANT  AS PERMANENTLY AND TOTALLY DISABLED, ODD-LOT OR OTHER ISE
HO EVER, CLAIMANT HAS A SUBSTANTIAL LOSS OF EARNING CAPACITY. HE
CONCLUDED CLAIMANT  AS ENTITLED TO 6 5 PER CENT OF MAXIMUM TO COM
PENSATE FOR THE LOSS.

Th BOARD, ON DE NOVO REVIE , AGREES  ITH THE FINDINGS OF THE
REFEREE AND RECOMMENDS THAT THIS  ORKMAN BE AFFORDED MAXIMUM
ASSISTANCE IN THE AREAS OF VOCATIONAL RETRAINING AND PSYCHIATRIC
TREATMENT, AN EMPHASIS ON CLAIMANT S REMAINING CAPABILITIES SHOULD
BE MADE, AND THE BOARD IS HOPEFUL THAT CLAIMANT  ILL TAKE ADVANTAGE
OF THE PSYCHIATRIC TREATMENT  HICH IS AVAILABLE TO HIM UNDER 656.245 ,
AND VOCATIONAL REHABILITATION AVAILABLE TO HIM FROM THE BOARD S
DISABILITY PREVENTION DIVISION.
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THE ORDER OF THE REFEREE DATED SEPTEMBER 23 1 1975 IS AFFIRMED• 

WCB CASE NO. 75-1214 

BEATRICE CLAWSON, CLAIMANT 
RINGO, WALTON AND EVES, 

CLAIMANT'S ATTYS 0 

THWING, ATHERLY AND BUTLER, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY EMPLOYER 

MARCH 1, 1976 

REVIEWED BY BOARD MEMBERS WILSON, PHILLIPS AND MOORE. 

THE E.MPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 

WHICH GRANTED CLAIMANT COMPENSATION FOR PERMANENT TOTAL DISABILITY 

AS PROVIDED BY STATUTE, PAYABLE FROM THE DATE OF TERMINATION OF 

TEMPORARY TOTAL DISABILITY WITH CREDIT FOR PAYMENTS MADE ON THE 

AWARD OF PERMANENT PARTIAL DISABILITY BY THE DETERMINATION ORDER 

MAI LED JANUARY 6, 1975 • 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON MARCH 1 9, 1974 WHEN 

SHE SLIPPED ON A WET FLOOR AND FELL AGAINST THE WALL. SHE EXPERIENCED 

PAIN IN HER NECK, LEFT ARM AND BACK 0 AT THE TIME CLAIMANT WAS A 51 

YEAR OLD HOUSEKEEPER AND HAD BEEN EMPLOYED BY THE EMPLOYER FOR AP

PROXIMATELY SIX WEEKS 0 HER FIRST TREATMENT WAS CHIROPRACTIC - SUB

SEQUENTLY, SHE CONSULTED DR 0 MARTENS, HER FAMILY DOCTOR WHO IS AN 

ORTHOPEDIC SURGEON• CLAIMANT COMPLAINED OF PAIN IN HER NECK, PRI

MARILY, ON THE LEFT SIDE WITH A NUMBNESS AND TINGLING OF THE LEFT 

UPPER LIMB EXTENDING INTO THE HAND AND ALSO A BURNING SENSATION AND 

A' KNOT' IN THE LOWER BACK0 DR 0 MARTENS DIAGNOSED A CHRONIC LUMBO

SACRAL STRAIN, STRAIN OF THE CERVICAL SPINE AND POSSIBLE CARPAL TUN

NEL SYNDROME ON THE LEFT AND REFERRED CLAIMANT TO OR 0 KNOX, A NEURO

LOGIST0 DR 0 MARTENS RECOMMENDED CLAIMANT NOT RETURN TQ ANY WORK 

REQUIRING BENDING, STOOPING, LIFTING, SWEEPING OR MOPPJNG 0 

DR 0 KNOX FOUND NO EV I DENCE OF CARPAL TUNNEL SYNDROME BUT SOME 

MINOR � ENERVATION CONSISTENT WITH C8-T1 RADICULOPATHY 0 

0N JUNE 1 0, 197 4 • DR 0 MARTENS, IN HIS CLOS ING EVALUATION, FOUND 

CLAIMANT TO BE MEDICALLY STATIONARY AND RECOMMENDED REFERRAL TO THE 

DEPARTMENT OF VOCATION!\L REHABILITATION FOR RETRAINING IN A LESS 

STRENUOUS OCCUPATION AND ALSO FOR POSSIBLE EVALUATION BY THE BACK 

CLINIC. CLAIMANT REPORTED TO DISABILITY PREVENTION DIVISION ON SEPTEM

BER 1 o., 1 974 AND DR 0 MASON, AFTER EXAMINATION OF CLAIMANT .. FOUND NO 

DISC PROBLEMS OR NERVE ROOT COMPRESSION - GROSS ANXIETY WAS NOTED 

WITH MAGNIFICATION OF HER SYMPTOMS AND SOME ELEMENTS ,OF CONVERSION-

REACTION JS MANIFESTED BY HER SENSORY FINDJNGS 0 DR 0 MASON FOUND CLAIM-

ANT HAD A HISTORY OF PREVIOUS LOW BACK STRAIN IN 197 1 AND 197 3 CAUSED 

BY LIFTING PATIENTS, ALSO PTERYGIUMS 0 BILATERALLY, NOT DISABLING BUT 

WHICH CAUSED CLAIMANT SUBSTANTIAL FEAR AND ALSO A HISTORY OF ANXIETY, 

TENSION AND NERVOUSNESS DATING BACK TO WHEN CLAIMANT WAS 2 1 YEARS 

OF AGE 0 HE FELT IT WAS ESSENTIAL THAT CLAIMANT RETURN TO A DIJ="FERENT 

TYPE OF WORK WHICH INCLUDED NO LIFTING, BENDING, OR TWISTING STRESSES 

NOR ANY WORK WITH HER ARMS OVERHEAD 0 

As A RESULT OF A PSYCHOLOGICAL EVALUATION, CLAIMANT'S P.SYCHO

PATHOLOGY AS RELATED TO THE INDUSTRIAL INJURY WAS RATED MILD. · _THE 

PROGNOSIS FOR RESTORATION AND REHABILITATION FROM A PSYCHOLOGICAL 
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ORDER
The order of the referee dated September 2 3 , 1 9 7 5 is affirmed.

WCB CASE NO. 75-1214 MARCH 1, 1976

BEATRICE CLAWSON, CLAIMANT
RINGO,  ALTON AND EVES,
CLAIMANT1 S ATTYS.

TH 1NG, ATHERLY AND BUTLER,
DEFENSE ATTYS.

REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso , Phillips a d moore.

The employer requests board review of the referee’s order

 HICH GRANTED CLAIMANT COMPENSATION FOR PERMANENT TOTAL DISABILITY
AS PROVIDED BY STATUTE, PAYABLE FROM THE DATE OF TERMINATION OF
TEMPORARY TOTAL DISABILITY  ITH CREDIT FOR PAYMENTS MADE ON THE
A ARD OF PERMANENT PARTIAL DISABILITY BY THE DETERMINATION ORDER
MAILED JANUARY 6 , 1 9 75 .

Claima t sustai ed a compe sable i jury o march 19, 1974 whe 

SHE SLIPPED ON A  ET FLOOR AND FELL AGAINST THE  ALL. SHE EXPERIENCED
PAIN IN HER NECK, LEFT ARM AND BACK. AT THE TIME CLAIMANT  AS A 5 1
YEAR OLD HOUSEKEEPER AND HAD BEEN EMPLOYED BY THE EMPLOYER FOR AP
PROXIMATELY SIX  EEKS. HER FIRST TREATMENT  AS CHIROPRACTIC SUB
SEQUENTLY, SHE CONSULTED DR. MARTENS, HER FAMILY DOCTOR  HO IS AN
ORTHOPEDIC SURGEON. CLAIMANT COMPLAINED OF PAIN' IN HER NECK, PRI
MARILY, ON THE LEFT SIDE  ITH A NUMBNESS AND TINGLING OF THE LEFT
UPPER LIMB EXTENDING INTO THE HAND AND ALSO A BURNING SENSATION AND
A KNOT IN THE LO ER BACK. DR, MARTENS DIAGNOSED A CHRONIC LUMBO
SACRAL STRAIN, STRAIN OF THE CERVICAL SPINE AND POSSIBLE CARPAL TUN
NEL SYNDROME ON THE LEFT AND REFERRED CLAIMANT TO DR. KNOX, A NEURO
LOGIST. DR. MARTENS RECOMMENDED CLAIMANT NOT RETURN TQ ANY  ORK
REQUIRING BENDING, STOOPING, LIFTING, S EEPING OR MOPPING.

Dr. KNOX FOUND NO EVIDENCE OF CARPAL TUNNEL SYNDROME BUT SOME
MINOR DENERVATION CONSISTENT  ITH C8 T1 RADICULOPATHY.

On JUNE 1 0 , 1 97 4 , DR. MARTENS, IN HIS CLOSING EVALUATION, FOUND
CLAIMANT TO BE MEDICALLY STATIONARY AND RECOMMENDED REFERRAL TO THE
DEPARTMENT OF VOCATIONAL REHABILITATION FOR RETRAINING IN A LESS
STRENUOUS OCCUPATION AND ALSO FOR POSSIBLE EVALUATION BY THE BACK
CLINIC. CLAIMANT REPORTED TO DISABILITY PREVENTION DIVISION ON SEPTEM
BER 1 0 , 1 9 74 AND DR. MASON, AFTER EXAMINATION OF CLAIMANT,' FOUND NO
DISC PROBLEMS OR NERVE ROOT COMPRESSION GROSS ANXIETY  AS NOTED
 ITH MAGNIFICATION OF HER SYMPTOMS AND SOME ELEMENTS OF CONVERSION-
REACTION IS MANIFESTED BY HER SENSORY FINDINGS. DR. MASON FOUND CLAIM
ANT HAD A HISTORY OF PREVIOUS LO BACK STRAIN IN 1971 AND 1 973 CAUSED
BY LIFTING PATIENTS, ALSO PTERYGIUMS, BILATERALLY, NOT DISABLING BUT
 HICH CAUSED CLAIMANT SUBSTANTIAL FEAR AND ALSO A HISTORY OF ANXIETY,
TENSION AND NERVOUSNESS DATING BACK TO  HEN CLAIMANT  AS 2 1 YEARS
OF AGE. HE FELT IT  AS ESSENTIAL THAT CLAIMANT RETURN TO A DIFFERENT
TYPE OF  ORK  HICH INCLUDED NO LIFTING, BENDING, OR T ISTING STRESSES
NOR ANY  ORK  ITH HER ARMS OVERHEAD.

As A RESULT OF A PSYCHOLOGICAL EVALUATION, CLAIMANT S PSYCHO
PATHOLOGY AS RELATED TO THE INDUSTRIAL INJURY  AS RATED MILD. THE
PROGNOSIS FOR RESTORATION AND REHABILITATION FROM A PSYCHOLOGICAL
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WAS VERY POORe CLAIMANT WAS QUITE CONCERNED ABOUT HER EYE 

PROBLEMS ( PTERYGIUMS) • ON OCTOBER 11 1 197 4 CLAIMANT WAS DISCHARGED 
FROM THE: DISABILITY PREVENTION DIVISION AND ON JANUARY 6 1 1 975 A DETER
l'vliNA'T':iON ORDER WAS MAILED WHICH AWARDED CLAIMANT 1 92 DEGREES FOR 6 0. 

PER GENT UNSCHEDULED DISABILITY0 

CL.Al MANT' HAS A THIRD GRADE EDUCATION, SHE HAS DONE SOME HOUSE
KEEPING FOR HIRE, WASHED DISHES AND WAITED ON TABLES BUT THE MAJORITY 
OF HER "WORK B,>..CKGROUND CONSISTS OF WORKING AS A NURSE'S AIDE IN PRI

VATE HOMES AND NURSING HOME'S• AT THE PRESENJ" TIME CLAIMANT HAS LCIW 
BACK PAIN, A PAINFUL KNOT IN HER UPPER LEFT ARM WHICH BREAKS AND BLEEDS 
IF SHE DOES ANY HEAVY WORK, A SWELLING ON BOTH SIDES OF HER NECK AND 
NECK PAIN, A GROWTH ON BOTH EYES, NOT ALL OF WHICH ARE RELATED TO .HER 

INDUSTRIAL INJURY0 

THE REFEREE FOUND CLAIMANT TO BE A CREDIBLE WITNESS AND BELIEVED 
HER TESTIMONY THAT SHE WOULD LIKE TO WORK BUT SHE DOES NOT KNOW OF 
Ar,iY KIND OF WORK THAT SHE IS NOW CAPABLE OF PERFORMING AND THAT IS THE 
REASON SHE HAS NOT LOOKED FOR WORK SINCE HER INJURY ALTHOUGH SHE DID 
TALK WITH THE VOCATIONAL COUNSELOR IN CORVALLIS BUT WAS UNABLE TO KEEP 

AP""OINTMENTS BECAUSE OF PHYSICAL PROBLEMS 0 

THE REFEREE FOUND THAT. THE MEDICAL FACTS, WHEN CONSIDERED IN' 
CONJUNCTION WITH CLAIMANT" SAGE, LIMITED EDUCATION, MENTAL CAPACITY, 
APTITUDES, EXPERIENCE AND TRAINING, PLACED CLAIMANT PRIMA FACIE IN 
THE I ODD-LOT 1 CATEGORY OF THE WORK FORCE AND 1 THEREFORE, PROOF OF 

MOTIVATION TO WORK IS NOT NECESSARY• DEATON V 0 SAIF ( UNDERSCORED) 1 

'I 3 OR APP 2 9 8 • THE R 1EFEREE FOUND CLAIMANT HAVING ESTABLISHED HER 
PRIMA FACIE CASE 1 THE BURDEN SHIFTED TO THE EMPLOYER TO SHOW SOME 
KaND OF SUITABLE WORK IS REGULARLY AND CONTINUOUSLY AVAILABLE :ro 
Ci..AIMANT AND THAT THE EMPLOYER FAILED· TO PRESENT ANY SUCH EVIDENCE. 

THE REFEREE CONCLUDED THAT CLAIMANT IS PERMANENTLY INCAPACI
TATED FROM REGULARLY PERFORMING ANY WORK AT A GAINFUL AND SUITABLE 
OCCUPATION AND IS ENTITLED TO AN AWARD OF PERMAN·ENT TOTAL DI.SABILITY0 

AFTER DE NOVO REVIEW, THE MAJORITY OF THE BOARD AFFIRMS THE 
FINDINGS AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED JULY 2 8 1 197 S IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM OF_ 400 
DOLLARS, PAYABLE BY THE EMPLOYER• 

DISSENT 

BOARD MEMBER GEORGE Ae MOORE DISSENTS AS FOLLOWS -

(T IS THIS REVIEWER'S OPINION THAT THE RELATIVELY M.INOR DIAGNOSED 
BACK 1 NECK AND ARM INJ.URIES WHICH WERE TREATED ONLY ON A CONSERVATIVE 
AND PALLIATIVE BASIS AND THE LIMITED ASSESSMENT OF PE_RMANENT PHYSICAL 
DISABILITY BY HER ORTHOPEDIC AND NEUROLOGICAL PHYSICIANS 1 COUPLED WITH 
THE PSYCHOLOGICAL OPINION THAT HER GROSS ANXIETY TENSION AND MAGNIFI
CATION OF SYMPTOMS ARE ONLY MILDLY RELATED- TO HER ACCIDENT DO NOT 

SATISFY THE BURDEN THAT THE CLAIMANT HAS DESIGNATED PRIMA FACIE OD�-· 
LOT CONSIDERATION AND DOES NOT HAVE TO SHOW MOTIVATION TOWARD WORK 

RETURN• 

THERE IS AMPLE EVIDENCE THAT THE CLAIMANT SKIPPED A.PPOINTMENTS 
WITH VOCATIONAL COUNSELORS AND HAS MADE NO ATTEMPT TOWARD EXPLORING 

-2 3.5 -

STANDPOINT  AS VERY POOR, CLAIMANT  AS QUITE CONCERNED ABOUT HER EYE
PROBLEMS (PTERYGIUMS). ON OCTOBER 1 1 , 1 9 7 4 CLAIMANT  AS DISCHARGED
FROM THE DISABILITY PREVENTION DIVISION AND ON JANUARY 6 , 1 9 7 5 A DETER
MINATION ORDER  AS MAILED  HICH A ARDED CLAIMANT 192 DEGREES FOR 6 0
PER CENT UNSCHEDULED DISABILITY.

Claima t has a third grade educatio , she has do e some house

keeping FOR HIRE,  ASHED DISHES AND  AITED ON TABLES BUT THE MAJORITY
OF HER  ORK BACKGROUND CONSISTS OF  ORKING AS A NURSE1 S AIDE IN PRI
VATE HOMES AND NURSING HOMES, AT THE PRESENT TIME CLAIMANT HAS LO 
BACK PAIN, A PAINFUL KNOT IN HER UPPER LEFT ARM  HICH BREAKS AND BLEEDS
IF SHE DOES ANY HEAVY  ORK, A S ELLING ON BOTH SIDES OF HER NECK AND
NECK PAIN, A GRO TH ON BOTH EYES, NOT ALL OF  HICH ARE RELATED TO HER
INDUSTRIAL INJURY.

The REFEREE FOUND CLAIMANT TO BE A CREDIBLE  ITNESS AND BELIEVED
HER TESTIMONY THAT SHE  OULD LIKE TO  ORK BUT SHE DOES NOT KNO OF
ANY KIND OF  ORK THAT SHE IS NO CAPABLE OF PERFORMING AND THAT IS THE
REASON SHE HAS NOT LOOKED FOR  ORK SINCE HER INJURY ALTHOUGH SHE DID
TALK  ITH THE VOCATIONAL COUNSELOR IN CORVALLIS BUT  AS UNABLE TO KEEP
APPOINTMENTS BECAUSE OF PHYSICAL PROBLEMS.

The referee fou d that the medical facts, whe co sidered i 
CONJUNCTION  ITH CLAIMANT* S AGE, LIMITED EDUCATION, MENTAL CAPACITY,
APTITUDES, EXPERIENCE AND TRAINING, PLACED CLAIMANT PRIMA FACIE IN
THE 1 ODD LOT* CATEGORY OF THE  ORK FORCE AND, THEREFORE, PROOF OF
MOTIVATION TO  ORK IS NOT NECESSARY. DEATON V. SAIF (UNDERSCORED) ,
13 OR APP 2 9 8 . THE REFEREE FOUND CLAIMANT HAVING ESTABLISHED HER
PRIMA FACIE CASE, THE BURDEN SHIFTED TO THE EMPLOYER TO SHO SOME
KIND OF SUITABLE  ORK IS REGULARLY AND CONTINUOUSLY AVAILABLE JO
CLAIMANT AND THAT THE EMPLOYER FAILED TO PRESENT ANY SUCH EVIDENCE.

The referee co cluded that claima t is perma e tly i capaci

t ted FROM REGULARLY PERFORMING ANY  ORK AT A GAINFUL AND SUITABLE
OCCUPATION AND IS ENTITLED TO AN A ARD OF PERMANENT TOTAL DISABILITY.

Aft r d novo r vi w, th majority of th board affirms th 
FINDINGS AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated july 2 8 , 1975 is affirmed.

Claima t’s cou sel is awarded as a reaso able attor ey’s fee

for his services in connection with this bo rd review THE SUM OF 400
DOLLARS, p y ble by the employer.

DISSENT
BOARD MEMBER GEORGE A. MOORE DISSENTS AS FOLLO S

It is this reviewer s opinion th t the RELATIVELY MINOR DIAGNOSED
BACK, NECK AND ARM INJURIES  HICH  ERE TREATED ONLY ON A CONSERVATIVE
AND PALLIATIVE BASIS AND THE LIMITED ASSESSMENT OF PERMANENT PHYSICAL
DISABILITY BY HER ORTHOPEDIC AND NEUROLOGICAL PHYSICIANS, COUPLED  ITH
THE PSYCHOLOGICAL OPINION THAT HER GROSS ANXIETY TENSION AND MAGNIFI
CATION OF SYMPTOMS ARE ONLY MILDLY RELATED TO HER ACCIDENT DO NOT
SATISFY THE BURDEN THAT THE CLAIMANT HAS DESIGNATED PRIMA FACIE ODD-
LOT CONSIDERATION AND DOES NOT HAVE TO SHO MOTIVATION TO ARD  ORK
RETURN.

There is ample evide ce that the claima t skipped appoi tme ts

 ITH VOCATIONAL COUNSELORS AND HAS MADE NO ATTEMPT TO ARD EXPLORING
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POSSIBILITIES OF RETRAINING AND REEMPLOYMENT ALTHOUGH REHABILI
TATION OPPORTUNITIES HAVE BEEN OFFERED• 

FoR THE ABOVE REASONS, THIS REVIEWER WOULD RECOMMEND SETTING 
ASIDE THE REFEREE• S ORDER AND RESTORING THE ADJUDICATION OF THE BOARD'S 
EVALUATION DIVISION AND URGE THE CLAIMANT TO AVAIL HERSELF OF VOCATIONAL 
REHABILITATION AND OR REEMPLOYMENT ASSISTANCE 0 

I RESPECTFULLY DISSENT FROM THE BOARD AND WOULD AFFIRM THE DENIAL. 

-s- GEORGE A 0 MOORE, BOARD MEMBER 

WCB CASE NO. 75-2149 MARCH 1, 1976 

JOHN M. KOHLER, CLAIMANT 
SM 1TH AND LEE I CLAI MANTT S ATTYS.-
SOUTHER1 SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYSe 
REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE• S· ORDER WHICH 
AFFIRMED. THE DETERMINATION ORDER OF MAY 2 2 1 197 5 AWARDING CLAIMANT 
NO PERMANENT PARTIAL DISABILITY 0 

CLAIMANT WAS EMPLOYED BY WEYERHAEUSER• S AND SUSTAINED A COM
PENSABLE INJURY JULY 6, 1973 WHEN HIT IN THE ·HEAD BY A BOARD. THE 
PRIMARY INJURY WAS A FRACTURED NOSE BUT CLAIMANT ALSO COMPLAINED 
OF HEADACHES AND NECK COMPLAINTS. HE RETURNED ON AUGUST 7 1 197 3 TO 
HIS CLEANUP JOB AT THE MILL 0 ABOUT THREE MONTHS LATER CLAIMANT AS
SUMED A LIGHTER TYPE JOB AS EDGER OFF-BEARER, A JOB WHICH HE APPLIED 
FOR AND RECEIVED WHEN HE DEMONSTRATED HE COULD PERFORM THE REQUIRED 
PHYSICAL DUTIES• FROM AUGUST 7 1 197 3 UNTIL APRIL 1 5 • 197 4 CLAIMANT 
PERFORMED HIS JOB WITHOUT SIGNIFICANT DIFFICULTIES, BUT DID HAVE SOME 
INTERMITTENT PERIODS OF INCREASED PAIN WHICH DR 0 CONN, HIS TREATING 
PHYSICIAN, FELT WAS TO BE EXPECTED AND WAS IN NO WAY DISABLING TO THE 
EXTENT CLAIMANT COULD NOT WORK 0 

ON APR IL. 1 5, 1974 CLAIMANT WAS INJURED IN AN AUTO MOB ILE ACCI
DENT AND SUFFERED SIGNIFICANT INJURY TO HIS NECK AND BACK 0 HE WAS OFF 
WORK UNTiL JANUARY, 1 9 7 5 • UPON RETURNING TO WORK 1 CLAIMANT'S JOB 
PERFORMANCE CHANGED DRAMATICAL.LY AND HE· COULD NOT KEEP UP WIT'H HIS 
PART OF THE WORK• IN APRIL 1975 THE EMPLOYER FOUND CLAIMANTT S PER
FORMANCE SO UNSATISFACTORY IT GAVE HIM CONDITIONAL TERMINATION, CON
TINGENT UPON HIS RETURNING WHEN HE FELT HE WAS PHYSICALLY ABLE TO 
PERFORM THE JOB 0 CLAIMANT HAS' NOT RETURNED TO WEYERHAEUSER OR ANY 
OTHER EMPLOYMENT SINCE THAT TIME 0 

THE REFEREE FOUND, AND THE BOARD, ON DE NOVO REVIEW, AGREES, 
THAT THE EVIDENCE ON RECORD REFLECTS THAT ANY LIMITATION OF CLAIMANT'S 
ABILITY TO WORK AND ANY IMPAIRMENT OF HIS FUTURE" EARNING CAPACITY IS 
ATTRIBUTABLE ONLY TO THE DISABLING EFFECTS OF "f'.HE APRIL 1 5, 197 4 OFF
'rHE-J0B AUTO MOB ILE ACCIDENT, AND THE DE TERM I NATION ORDER OF MAY 2 2, 
1 9 7 5 SHOULD BE AFFIRMED0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 16 1 1975 IS AFFIRMED• 
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THE POSSIBILITIES OF RETRAINING AND REEMPLOYMENT ALTHOUGH REHABILI
TATION OPPORTUNITIES HAVE BEEN OFFERED.

For the above reaso s, this reviewer would recomme d setti g
ASIDE THE referee s ORDER AND RESTORING THE ADJUDICATION OF THE BOARD S
EVALUATION DIVISION AND URGE THE CLAIMANT TO AVAIL HERSELF OF VOCATIONAL
REHABILITATION AND OR REEMPLOYMENT ASSISTANCE.

I RESPECTFULLY DISSENT FROM THE BOARD AND  OULD AFFIRM THE DENIAL.

-S GEORGE A. MOORE, BOARD MEMBER

WCB CASE NO. 75-2149 MARCH 1, 1976

JOHN M. KOHLER, CLAIMANT
SMITH AND LEE, CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee s order which

AFFIRMED.THE DETERMINATION ORDER OF MAY 22 , 1 9 75 A ARD 1 NG CLAI MANT
NO PERMANENT PARTIAL DISABILITY.

Claima t was employed by Weyerhaeuser s a d sustai ed a com

pens ble INJURY JULY 6 , 1 9 73  HEN HIT IN THE HEAD BY A BOARD. THE
PRIMARY INJURY  AS A FRACTURED NOSE BUT CLAIMANT ALSO COMPLAINED
OF HEADACHES AND NECK COMPLAINTS. HE RETURNED ON AUGUST 7 , 1 9 7 3 TO
HIS CLEANUP JOB AT THE MILL. ABOUT THREE MONTHS LATER CLAIMANT AS
SUMED A LIGHTER TYPE JOB AS EDGER OFF BEARER, A JOB  HICH HE APPLIED
FOR AND RECEIVED  HEN HE DEMONSTRATED HE COULD PERFORM THE REQUIRED
PHYSICAL DUTIES. FROM AUGUST 7 , 1 973 UNTIL APRIL 1 5 , 1 9 74 CLAIMANT
PERFORMED HIS JOB  ITHOUT SIGNIFICANT DIFFICULTIES, BUT DID HAVE SOME
INTERMITTENT PERIODS OF INCREASED PAIN  HICH DR, CONN, HIS TREATING
PHYSICIAN, FELT  AS TO BE EXPECTED AND  AS IN NO  AY DISABLING TO THE
EXTENT CLAIMANT COULD NOT  ORK.

On APRIL 1 5 , 1 9 74 CLAIMANT  AS INJURED IN AN AUTOMOBILE ACCI

DENT AND SUFFERED SIGNIFICANT INJURY TO HIS NECK AND BACK. HE  AS OFF
 ORK UNTIL JANUARY, 1 9 7 5 . UPON RETURNING TO  ORK, CLAIMANT'S JOB
PERFORMANCE CHANGED DRAMATICALLY AND HE COULD NOT KEEP UP  ITH HIS
PART OF THE  ORK. IN APRIL 1 9 7 5 THE EMPLOYER FOUND CLAIMANT'S PER
FORMANCE SO UNSATISFACTORY IT GAVE HIM CONDITIONAL TERMINATION, CON
TINGENT UPON HIS RETURNING  HEN HE FELT HE  AS PHYSICALLY ABLE TO
PERFORM THE JOB. CLAIMANT HAS NOT RETURNED TO  EYERHAEUSER OR ANY
OTHER EMPLOYMENT SINCE THAT TIME.

The REFEREE FOUND, AND THE BOARD, ON DE NOVO REVIE , AGREES,
THAT THE EVIDENCE ON RECORD REFLECTS THAT ANY LIMITATION OF CLAIMANT1 S
ABILITY TO  ORK AND ANY IMPAIRMENT OF HIS FUTURE EARNING CAPACITY IS
ATTRIBUTABLE ONLY TO THE DISABLING EFFECTS OF THE APRIL 1 5 , 1 9 74 OFF
THE JOB AUTOMOBILE ACCIDENT, AND THE DETERMINATION ORDER OF MAY 22,
1 9 7 5 SHOULD BE AFFIRMED.

ORDER
Th ord r of th r f r  dat d Octob r 16, 1975 is affirm d.
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CLAIM NO. 05X-010632 

CLEVE CLAPP, CLAIMANT 
DAVID A 0 VINSON 0 CLAIMANT'S ATTY. 

ORDER 

MARCH 1, 1976 

0N FEBRUARY 2 0, 1 976 THE·BOARD RECEIVED FROM THE CL~IMANT A 
PETITION FOR RECONSIDERATION,OF LUMP SUM PAYMENT 0 CLAIMANT HAD 

SUSTAINED A COMPENSABLE INJURY ON NOVE M BE-R 6, 1 9 6 9 AND THE CLAIM 

HAD BEEN CLOSED BY A DETERMINATION ORDER MAILED SEPTEMBER 3, 1 974 

WHEREBY CLAIMANT WAS AWARDED 192 DEGREES FOR 1 0 0 PER CENT LOSS OF 

THE RIGHT ARM AND 2 8 8 DEGREES FOR ·9 0 PER CE NT UNSCHEDULED RIGHT 

SHOULDER DISABILITY. 

A 50 PER CENT LUMP SUM PAYMENT WAS REQUESTED BY CLAIMANT AND 
APPROVED BY THE COMPLIANCE D !VISION OF THE BOARD ON OCTOBER 3 1 , 1974 0 

ON NOVEMBER 2 0 0 1 974 THE EMPLOYER'S CARRIER ISSUED A CHECK IN THE 

AMOUNT OF 1 6 0 4 6 7 0 4 6 DOLLARS PURSUANT TO THE APPROVED REQUEST. 

PRIOR TO OCTOBER 5 1 1 9 7 3 9 ORS 6 5 6 0 2 3 0 ALLOWED A WORKMAN TO 

RECEIVE UP TO 50 PER CENT OF HIS-PERMANENT PARTIAL DISABILITY AWARD 

IN AN ADVANCE LUMP SUM PAYMENT RATHER THAN TAKING ALL OF IT IN MONTHLY 

PAYMENTS 0 ALL REMAINING PAYMENTS WERE PROPORTIONATELY REDUCED 

SO THAT THE LENGTH OF TIME THE WORKMAN CONTINUED TO RECEIVE PAYMENTS 

REMAINED THE SAME 0 THE 1973 LEGISLATURE ENACTED SENATE BILL 524 

_(CH221 0 0 L 0 1973) WHEREBYORS656 0 230 WAS AMENDED TO PERMIT, WITH 

BOARD APPROVAL, ADVANCE PAYMENT IN A LUMP SUM OF UP TO 100 PER CENT 

OF THE WORKMAN'S PERMANENT PARTIAL DISABILITY AWARD WITHOUT CON

VERSION TO ITS 'PRESENT VALUE'• THE LAW BECAME EFFECTIVE OCTOBER 5, 

197 3 0 IT IS PURSUANT TO THIS' AM ENDE�· PROVISION THAT CLAIMANT SEEKS 

TO INVOKE THE BOARD'S APPROVAL OF A LUMP SUM PAYMENT OF 1 00 PER CENT 

OF THE AMOUNT REMAINING DUE CLAIMANT, 

THE BOARD HAS NO AUTHORITY TO.ORDER THE LUMP SUM PAYMENT OF 

MORE THAN ONE-HALF OF THE PERMANENT PARTIAL DISABILITY AWARDED 

CLAIMANT FOR HIS 196 9 INJURY - HOWEVER, SHOULD BOTH PARTIES VOLUN

TARILY AGREE TO LUMP SUM PAYMENT OF MORE THAN ONE-HALF 'oF THE PER

MANENT PARTIAL DISABILITY'A'-YARD 1 THE BOARD MAY APPROVE IT IN ITS 

DISCRETION. 

THE LAW IN EFFECT AT THE TIME OF THE INJURY IS CONTROLLING 0 

(N THE INSTANT CASE 0 THE REQUEST FOR PAYMENT OF 100 PER CENT 

OF THE AMOUNT REMAINING DUE CLAIMANT WAS MADE BY THE CLAIMANT BUT 

OPPOSED BY THE EMPLOYER AND ITS CARRIER - OBVIOUSLY, THERE IS NO 

VOLUNTARY AGREEMENT OF THE PARTIES TO AWARD CLAIMANT A LUMP SUM 

PAYMENT OF MORE THAN ONE-HALF OF THE AWARD WHICH HE RECEIVED BY 

VIRTUE OF THE DETERM fNATION ORDER OF SEPTEMBER 3, 1974, AND WHICH 

WAS PAID TO CLAIMANT. PURSUANT TO HIS REQUEST ON NOVEMBER 2 0, 1974 0 

ORDER 

THE PETITION FOR RECONSIDERATION OF LUMP SUM PAYMENTS RECEIVED 
FROM THE CLAIMANT IN J'HE ABOVE ENTITLED MATTER ON FEBRUARY 2 0 0 1976 

IS DENIED, 

-2 3 7 -

CLAIM NO. 05X—010632 MARCH 1, 1976

CLEVE CLAPP, CLAIMANT ^
DAVID A. VINSON, CLAIMANT1 S ATTY,
ORDER

On FEBRUARY 2 0 , 1 976 THE BOARD RECEIVED FROM THE CLAIMANT A

PETITION FOR RECONSIDE RATION .OF LUMP SUM PAYMENT. CLAIMANT HAD
SUSTAINED A COMPENSABLE INJURY ON NOVEMBER 6 , 1 96 9 AND THE CLAIM
HAD BEEN CLOSED BY A DETERMINATION ORDER MAILED SEPTEMBER 3, 1974
 HEREBY CLAIMANT  AS A ARDED 1 92 DEGREES FOR 1 00 PER CENT LOSS OF
THE RIGHT ARM AND 2 8 8 DEGREES FOR 90 PER CENT UNSCHEDULED RIGHT
SHOULDER DISABILITY.

A 50 PER CENT LUMP SUM PAYMENT  AS REQUESTED BY CLAIMANT AND
APPROVED BY THE COMPLIANCE DIVISION OF THE BOARD ON OCTOBER 3 1 , 1 9 74 .
ON NOVEMBER 20, 1974 THE EMPLOYER1 S CARRIER ISSUED A CHECK IN THE
AMOUNT OF 16,467.46 DOLLARS PURSUANT TO THE APPROVED REQUEST.

Prior to October 5 , 1973, ors 6 5 6 . 2 3 0  llowed  workm n to

RECEIVE UP TO 5 0 PER CENT OF HIS- PERMANENT PARTIAL DISABILITY A ARD
IN AN ADVANCE LUMP SUM PAYMENT RATHER THAN TAKING ALL OF IT IN MONTHLY
PAYMENTS. ALL REMAINING PAYMENTS  ERE PROPORTIONATELY REDUCED
SO THAT THE LENGTH OF TIME THE  ORKMAN CONTINUED TO RECEIVE PAYMENTS
REMAINED THE SAME. THE 1 9 73 LEGISLATURE ENACTED SENATE BILL 524
(CH 221 O. L. 1 973 )  HEREBY ORS 6 56,2 3 0  AS AMENDED TO PERMIT,  ITH
BOARD APPROVAL, ADVANCE PAYMENT. IN A LUMP SUM OF UP TO 100 PER CENT
OF THE  ORKMAN'S PERMANENT PARTIAL DISABILITY A ARD  ITHOUT CON
VERSION TO ITS PRESENT VALUE1 . THE LA BECAME EFFECTIVE OCTOBER 5,
1 973 . IT IS PURSUANT TO THI S AMENDED PROVI SION THAT CLAIMANT SEEKS
TO INVOKE THE BOARD'S APPROVAL OF A LUMP SUM PAYMENT OF 100 PER CENT
OF THE AMOUNT REMAINING DUE CLAIMANT.

Th board has no authority to ord r th lump sum paym nt of
MORE THAN ONE HALF OF THE PERMANENT PARTIAL DISABILITY A ARDED
CLAIMANT FOR HIS 1 9 6 9 INJURY HO EVER, SHOULD BOTH PARTIES VOLUN
TARILY AGREE TO LUMP SUM PAYMENT OF MORE THAN ONE-HALF OF THE PER
MANENT PARTIAL DISABILITY A ARD, THE BOARD MAY APPROVE IT IN ITS
DISCRETION.

The l w in effect  t the time of the injury is controlling.

In the inst nt c se, the request for PAYMENT OF 1 0 0 per cent

OF THE AMOUNT REMAINING DUE CLAIMANT  AS MADE BY THE CLAIMANT BUT
OPPOSED BY THE EMPLOYER AND ITS CARRIER OBVIOUSLY, THERE IS NO
VOLUNTARY AGREEMENT OF THE PARTIES TO A ARD CLAIMANT A LUMP SUM
PAYMENT OF MORE THAN ONE HALF OF THE A ARD  HICH HE RECEIVED BY
VIRTUE OF THE DETERMINATION ORDER OF SEPTEMBER 3 , 1 9 74 , AND  HICH

1 9 74 .

RECEIVED
0 , 19 76

 AS PAID TO CLAIMANT PURSUANT TO HIS REQUEST ON NOVEMBER 20,

ORDER
The petitio for reco sideratio of lump sum payme ts

FROM THE CLAIMANT IN THE ABOVE ENTITLED MATTER ON FEBRUARY 2
IS DENIED.

•2 3 7
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CASE NO. 75-2370 

FRED F. DOUGLAS, CLAIMANT 
FRANKLIN, BENNETT, OFELT AND JOLLES 1 

CLAIMANTT S ATTYS. . 

JONES, LANG, KLEIN, WOLF AND SMITH, 

DEFENSE ATTvs. 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 1, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREET S ORDER 

#HI< H AFFIRMED THE SECOND DETERMINATION ORDER MAILED JULY 8, 1975 

WHEREBY CLAIMANT WAS AWARDED 7 • 5 DE_GREES FOR 5 PER CENT LOSS OF THE 

LEFT FOREARM AND ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSATION 

FROM MARCH 24 1 1975 THROUGH APRIL 21, 1975• 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LEFT WRIST DIAG

NOSED AS A CONTUSION, HE WAS RELEASED ON JANUARY 2 8, 197 4 TO RETURN 

TO WORK AND ADVISED TO REPORT BACK TO THE INDUSTRIAL CLINIC IF HIS PAIN 

AND DISABILITY INCREASED. CLAIMANT RETURNED TO WORK FOR THREE OR 

FOUR WEEKS AFTER THE INJURY BUT CONTINUED TO SUFFER PAIN AS HE HANDLED 

THE VARIOUS TOOLS OF HIS TRADE. IN EITHER APRIL OR MAY 1974 HIS EM-

PLOYMENT WAS TERMINATED - THERE WAS SOME DISAGREEMENT AS TO THE 

CAUSE FOR SUCH TERMINATION• 

IN FEBRUARY 1 9 7 5 CLAIMANT CONSULTED DR 0 SHLI M WHO DISCOVERED 

A SMALL GANGLION ON THE DORSUM OF THE LEFT WRIST WHICH HE SURGICALLY 

REMOVED ON MARCH 2 4, 197 5 • CLAIMANT'S CLAIM HAD BEEN ORIGINALLY 

CLOSED BY A DETERMINATION ORDER MAI.LED JUNE 2 8 1 197 4 WHICH ONLY AUTHO

RIZED TIME LOSS BENEFITS FROM JANUARY 4 THROUGH JANUARY 2 8 1 1974 • 

AFTER THE SURGERY THE CLAIM WAS AGAIN CLOSED BY THE SECOND DETERMIN

ATION ORDER 0 

(N MAY 1975 OR 0 RINEHART SAW CLAIMANT AND RECOMMENDED CLAIM

ANT SHOULD NOT WORK AND THAT HE SHOULD HAVE PROLONGED TREATMENT AND 

TRAINING 0 DR• RINEHART NOTED T ELECTROMYOGRAPHIC EVIDENC-6: OF ABNORMAL 

MUSCLE FUNCTION PARTICULARLY LEFT SHOULDER, ARM ANO WRIST••• DUE TO 

A COMMON CLINICAL SYNDROME WHICH IS POORLY UNDERSTOOD BY THE MA-

JORITY OF THE MEDICAL PROFESSION• IT CONSISTS OF REFLEX ( AUTOMATIC) 

BRACING OF MUSCLES LEADING TO MUSCLE FATIGUE AND MUSCLE SPASM - AND 

THENCE DAMAGE OF VARYING DEGREE TO TENDONS AND JOINTS BECAUSE OF THIS 
SPASM 0 T 

THE REFEREE FOUND IT VERY DIFFICULT TO COMPREHEND FULLY WHAT 

IT \/'{AS THAT PREVENTED CLAIMANT FROM USING HIS LEFT WRIST - SO DID 

OR 0 SHLIM AND OR 0 REIKE 0 OR 0 SHLIM ON FEBRUARY 5, 1 975 HAD STATED 

THAT CLAIMANT WAS OFF WORK A MONTH BECAUSE OF THE WRIST PAIN ANO 

THAT A FEW MONTHS LATER BECAUSE OF SOME DIFFICULTY AT WORK HE EITHER 

RESIGNED OR WAS FIRED 0 DR 0 REIKE ON MARCH 2 9, I 9 74 HAD STATED THAT 

CLAIMANT HAD A LITTLE TENDERNESS ACROSS THE REAR OF THE WRIST AND IN 
THE EXTENSOR TENDONS BUT SUGGESTED THAT HE RESUME WORK AND USE A 
LEATHER WRIST BAND ON THE LEFT WRIST WHEN AT WORK. HE FOUND NO EVI

DENCE TO SUGGEST LONG TERM IMPAIRMENT WOULD CONTINUE OR THAT SURGI

CAL INTERVENTION WAS NECESSARY• 

0R• SH_LIM, COMMENT.ING UPON DRe RINEHART'S RECOMMENDATION FOR 
ADDITIONAL TREATMENT, STATED THAT THERE WAS NO INVOLVEMENT OF CLAIM
ANT'S SHOULDER OR UPPER ARM AND '� R• RINEHART'S REPORT FAILED TO INDI

CATE WHETHER THERE WAS ANY LACK OF MOTION IN THE LEFT WRIST• WITH 
RESPECT TO THE CLAIMANT'S DISABILITY, DR 0 SHLIM STATED THAT IT WAS HIS 
FEELING THAT TH.ERE WAS A TREMENDOUS FUNCTIONAL OVERLAY, THAT CLAIM
ANT HAD NO SIGNIFICANT DISABILITY AND SHOULD GO BACK TO WORK• 

-238-
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 CB CASE NO. 75-2370 MARCH 1, 1976

FRED F. DOUGLAS, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,
CLAIMANT1 S ATTYS,'

JONES, LANG, KLEIN,  OLF AND SMITH,
DEFENSE ATTYS,

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d

Claima t requests review by the board
 HI< H AFFIRMED THE SECOND DETERMINATION ORDER MAILED JULY 8, 1975
 HEREBY CLAIMANT  AS A ARDED 7,5 DEGREES FOR 5 PER CENT LOSS OF THE
LEFT FOREARM AND ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSATION
FROM MARCH 24 , 1 9 7 5 THROUGH APR IL 2 1 , 1 9 7 5 ,

Claima t suffered a compe sable i jury to his left wrist diag
nosed AS A CONTUSION, HE  AS RELEASED ON JANUARY 2 8 , 1 9 74 TO RETURN
TO  ORK AND ADVISED TO REPORT BACK TO THE INDUSTRIAL CLINIC IF HIS PAIN
AND DISABILITY INCREASED. CLAIMANT RETURNED TO  ORK FOR THREE OR
FOUR  EEKS AFTER THE INJURY BUT CONTINUED TO SUFFER PAIN AS HE HANDLED
THE VARIOUS TOOLS OF HIS TRADE. IN EITHER APRIL OR MAY 1 974 HIS EM
PLOYMENT  AS TERMINATED THERE  AS SOME DISAGREEMENT AS TO THE
CAUSE FOR SUCH TERMINATION.

In FEBRUARY 1 9 7 5 CLAIMANT CONSULTED DR. SHLIM  HO DISCOVERED
A SMALL GANGLION ON THE DORSUM OF THE LEFT  RIST  HICH HE SURGICALLY
REMOVED ON MARCH 2 4 , 1 97 5 . CLAIMANT'S CLAIM HAD BEEN ORIGINALLY
CLOSED BY A DETERMINATION ORDER MAILED JUNE 2 8 , 1 9 74  HICH ONLY AUTHO
RIZED TIME LOSS BENEFITS FROM JANUARY 4 THROUGH JANUARY 2 8 , 1 9 74 .
AFTER THE SURGERY THE CLAIM  AS AGAIN CLOSED BY THE SECOND DETERMIN
ATION ORDER.

In MAY 1 9 7 5 DR. RINEHART SA CLAIMANT AND RECOMMENDED CLAIM
ANT SHOULD NOT  ORK AND THAT HE SHOULD HAVE PROLONGED TREATMENT AND
TRAINING. DR, RINEHART NOTED ELECTROMYOGRAPHIC EVIDENCE OF ABNORMAL
MUSCLE FUNCTION PARTICULARLY LEFT SHOULDER, ARM AND  RIST... DUE TO
A COMMON CLINICAL SYNDROME  HICH IS POORLY UNDERSTOOD BY THE MA
JORITY OF THE MEDICAL PROFESSION. IT CONSISTS OF REFLEX (AUTOMATIC)
BRACING OF MUSCLES LEADING TO MUSCLE FATIGUE AND MUSCLE SPASM AND
THENCE DAMAGE OF VARYING DEGREE TO TENDONS AND JOINTS BECAUSE OF THISSPASM.*

The referee fou d it very difficult to comprehe d fully what
IT  AS THAT PREVENTED CLAIMANT FROM USING HIS LEFT  RIST SO DID
DR. SHLIM AND DR. REIKE. DR. SHLIM ON FEBRUARY 5 , 1 9 7 5 HAD STATED
THAT CLAIMANT  AS OFF  ORK A MONTH BECAUSE OF THE  RIST PAIN AND
THAT A FE MONTHS LATER BECAUSE OF SOME DIFFICULTY AT  ORK HE EITHER
RESIGNED OR  AS FIRED, DR. REIKE ON MARCH 2 9 , 1 9 74 HAD STATED THAT
CLAIMANT HAD A LITTLE TENDERNESS ACROSS THE REAR OF THE  RIST AND IN
THE EXTENSOR TENDONS BUT SUGGESTED THAT HE RESUME  ORK AND USE A
LEATHER  RIST BAND ON THE LEFT  RIST  HEN AT  ORK. HE FOUND NO EVI
DENCE TO SUGGEST LONG TERM IMPAIRMENT  OULD CONTINUE OR THAT SURGI
CAL INTERVENTION  AS NECESSARY.

Dr. SHLIM, COMMENTING UPON DR. RINEHART' S RECOMMENDATION FOR
ADDITIONAL TREATMENT, STATED THAT THERE  AS NO INVOLVEMENT OF CLAIM
ANT1 S SHOULDER OR UPPER ARM AND DR. RINEHART S REPORT FAILED TO INDI
CATE  HETHER THERE  AS ANY LACK OF MOTION IN THE LEFT  RIST.  ITH
RESPECT TO THE CLAIMANT1 S DISABILITY, DR. SHLIM STATED THAT IT  AS HIS
FEELING THAT THERE  AS A TREMENDOUS FUNCTIONAL OVERLAY, THAT CLAIM
ANT HAD NO SIGNIFICANT DISABILITY AND SHOULD GO BACK TO  ORK,

MOORE.

OF THE REFEREE1 S ORDER
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'DR. R0f:31NS0N,·l_!'IHI~ REP0RT_0FAUGUSTZ5,_ 1975, _AGREED WITH· 
DR• SHLIM AND FELT THAT CLAIMANT ·wAS ABLE TO VVORK AND THAT HE CER
TAINLY DID NOT CONSiDER CLAIMANT TOTALLY DISABLED OR IN NEED OF .A. . 
YEAR'S TREATMENT AS HAD BEEN SUGGESTED •. 

THE REFEREiE,· AFTER'FUL..I,.. CbNSIDERATION TO ALL OF THE EVIDENCE, 
FOUND NO BASIS ON WHICH TO,,M0DIFY THE; SECOND DETERMINATION.ORDER~ . 
THE REFEREE CONCLUD.ED THAT THE CLAII\_II SHOU_LD NOT BE REOPENED, THAT 
NO ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DISABILITY SHOULD BE 
ORDERED ( CLAIMANT HAD CONTENDED HE .WAS ENTITLED TO ADDITIONAL TEM
PORARY TOTAL DISABI.LITY COMPENSATION FO~ A CERTAIN PER.10D. PR.IOR TO 
THE GANGLION SURGERY .A.ND FOR CERTAIN PERIOD OF. TIME SUBSEQUENT THERE
TO) AND THAT THE AWAR.C> OF PERMANENT·.tPARTIAl,- DISABILITY ADEQUATELY 
COMPENSATED.:CLAIMANT FOR ANY RESIDUAL DISABILITY IN HIS LEFT WRIST 
RESULTING FROM THE INDUSTRIAL INJURY OF JANUARY _4 1 · 1974 • 

THE: BOARD~ ON DE NOVO REVIEW, AGREES WITH' THE FINDINGS AND CON
CLUSIONS OF THE REFEREE. WITH_ THE EXCEPTION ·oF '.J'HE RATHER BIZARRE 
DIAGNOSIS MADE· BY DR. RINEHART TOGETHER WITH'. HIS RECOMMlc:'NDA"flON OF 
LONG THERAPY, T·RERE IS.NO MEDICAL EVIDENCE WHICH WOULD INDICATE ANY 
IMPAIRMENT OTHER THAN IN THE CLAIMANT'S .LEFT WRIST AND THAT PHYSICAL 
IMPAIRMENT IS MINIMALe . . .. ' 

-:. ~ . 

ORDER'' 

THE ORDER OF THE REFEREE DATED SEPTEMBER 2 4 1 1975 IS AFFIRMED 0 

WCB CA~E:NO~ 74-3654 · 

DONALD PETERS.ON,·."CLAI_MANT 
BOIVIN AND BOIVIN, CLAIMANT'S ATTYS.' 
COLLINS, FERRIS .AND 'vELURE ~ .. 

DEFENSE ATTYS• 
REQUEST FOR REVIEVI(. B_Y CLAIMANT 

.. ·' 

MARCH· 1, 1976 

REv IEWE_o BY i:3~>A~p MEMBER·s ~ILS0N ·ANP PHIL.Ll/~.s • ..:., · 

THe:· ci..A1MANT REQUESTS REv1e:w sv·THE so..o.'RD oF .. THE REFEREE' s 
ORDER WHICH AFFIRMED DENIAL OF.CLAIMANT'S CLAIM BY THE EMPLOYER 0 

··. CLAIMANT 1s ·A s 7 vEAR ·. 01.:.:.� sA1L'ESMAN. '·HE- HA$ s·EEN E MP LOVED IN 
THE MEN'S DEPARTMENT OF THE EMPLOYER'S RETAIL. STORE SINCE DECEMBER 
1972. 

CLAIMANT APPARE_N"fLY ENJOYED HI'S JOB AND HAD BEEN ._PUTTI_NG FORTH 
CONSIDERABLE EFFORT TO ENDEAVOR TO BECOME' A MANAGER 'IN.THE MEN'S 
DEPARTMENT, H0W·EVER 1 _A RELATIVELY NEW EMPLOYE IN THE DEPARTMENT 
WAS FELT BY CLAIMANT TO BE A RIVAL-FOR THIS. POSITION AND. ON OCCASION 
CLAIMANT AND THIS OTHER. SALESMAN WOULD ENGAGE IN A DISPUTE AT THE 
STORE, THESE INCIDENT~/TENDED TO IRRITATE CLAIMANT 0 

0N JULY 29 1 1974 CLAMv1ANT WENT-TO WORK AT HIS USUAL TIME AND 
PERFORMED HIS ·USUAL DUTIES·-· AT.APPROXIM·ATELY 3 • 00 1 AS HE WAS CARRY
ING A 3 0 TO 4 0 POUND 3' X 2' BOX OF WORK CLOTHING TO ANOTHER AREA IN 
THE STORE, CLAIMANT FELT A GRIPPING PAIN IN THE MID CHEST SOMEWHAT 
TO THE LEFT SIDE. HE DISMISSE_D THIS AS INDIGESTION AND SAT DOWN FOR 
APPROXIMATE.LY FIVE MINUTES• THEREAFTER HE RESUMED WORK UNTIL HE 
AGAIN FELT POORLY 0 Ht RETIRED TO'THE BACK OF THE STORE AND LAID DOWN 
FOR 1 5 TO 30 MINUTES BEFORE HE AGAIN RETURNED TO WORK, COMPLETE� HIS 
SHIFT AND DROVE HOME _BY HIMSELF• THAT EVENING HE ATE A NORMAL TYPE 

-z 3 9 -

Dr. ROBINSON, IN HIS REPORT OF AUGUST 2 5 , 1 9 7 5 , AGREED  ITH
DR. SHLIM AND FEET THAT CLAIMANT  AS ABLE TO  ORK AND THAT HE,CER
TAINLY DID NOT CONSIDER CLAIMANT TOTALLY DISABLED OR IN NEED OF A
y ar's TREATMENT AS HAD BEEN SUGGESTED.

Th r f r  , aft r full consid ration to all of th  vid nc ,
FOUND NO BASIS ON  HICH TO MODIFY THE SECOND DETER M I NAT ION . ORDER.
THE REFEREE CONCLUDED THAT THE CLAIM SHOULD NOT BE REOPENED, THAT
NO ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DISABILITY SHOULD BE
ORDERED (CLAIMANT HAD CONTENDED HE  AS ENTITLED TO ADDITIONAL TEM
PORARY TOTAL DISABILITY COMPENSATION FOR A CERTAIN PERIOD PRIOR TO
THE GANGLION SURGERY AND FOR CERTAIN PERIOD OF TIME SUBSEQUENT THERE
TO) AND THAT THE A ARD OF PERMANENT PARTIAL DISABILITY ADEQUATELY
COMPENSATED CLAIMANT FOR ANY RESIDUAL DISABILITY IN HIS LEFT  RIST
RESULTING FROM THE INDUSTRIAL INJURY OF JANUARY 4 , I 9 74 .

THE BOARD, ON DE NOVO REVIE , AGREES  ITH THE FINDINGS AND CON
CLUSIONS OF THE REFEREE.  ITH THE EXCEPTION OF THE RATHER BIZARRE
DIAGNOSIS MADE BY DR. RINEHART TOGETHER  ITH HIS RECOMMENDATION OF
LONG THERAPY, THERE IS NO MEDICAL EVIDENCE  HICH  OULD INDICATE ANY
IMPAIRMENT OTHER THAN IN THE CLAIMANT1 S LEFT  RIST AND THAT PHYSICAL
I MPA IRME NT IS MINIMAL,

ORDER
Th ord r of th r f r  dat d S pt mb r 24, 1975 is affirm d.

WCB CASE: NO. 74-3654 MARCH 1, 1976

DONALD PETERSON, CLAIMANT
boivi a d boivi , claima t s attys.
COLLINS, FERRIS AND VELURE ,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT
Reviewed by board members,Wilso a d Phillips.

THE CLAIMANT REQUESTS REVIE BY THE BOARD OF THE REFEREE S
ORDER  HICH AFFIRMED DENIAL OF CLAIMANT S CLAIM BY THE EMPLOYER.

Claima t is a 5 7 year old salesma , he has bee employed i 
THE men s DEPARTMENT OF THE EMPLOYER S RETAIL STORE SINCE DECEMBER
1 972 .

Claima t appare tly e joyed his job a d had bee putti g forth
CONSIDERABLE EFFORT TO ENDEAVOR TO BECOME A MANAGER IN THE MEN1 S
DEPARTMENT, HO EVER, A RELATIVELY NE EMPLOYE IN THE DEPARTMENT
 AS FELT BY CLAIMANT TO BE A RIVAL FOR THIS POSITION AND ON OCCASION
CLAIMANT AND THIS OTHER SALESMAN  OULD ENGAGE IN A DISPUTE AT THE
STORE, THESE INC IDENTS/ TENDED TO IRRITATE CLAIMANT.

On JULY 2 9 , 1 97 4 CLAIMANT  ENT TO  ORK AT HIS USUAL TIME AND
PERFORMED HIS USUAL DUTIES AT APPROXIMATELY 3,00 , AS HE  AS CARRY
ING A 30 TO 4 0 POUND 3* X 2 BOX OF  ORK CLOTHING TO ANOTHER AREA IN
THE STORE, CLAIMANT FELT A GRIPPING PAIN IN THE MID CHEST SOME HAT
TO THE LEFT SIDE. HE DISMISSED THIS AS INDIGESTION AND SAT DO N FOR
APPROXIMATELY FIVE MINUTES. THEREAFTER HE RESUMED  ORK UNTIL HE
AGAIN FELT POORLY. Hfc RETIRED TO THE BACK OF THE STORE AND LAID DO N
FOR 15 TO 3 0 MINUTES BEFORE Re AGAIN RETURNED TO  ORK, COMPLETED HIS
SHIFT AND DROVE HOME BY HIMSELF. THAT EVENING HE ATE A NORMAL TYPE
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AND RET.I RED,-:- -EA~LYr ,'.f"HE; :~_E?<:1'. MOR_NING~C_l,-A_I MA':-1:f., ~_ID. NOT, FEEL WELL 
AND .COM_PLAINEI? .. ~F ._pE~~RE, C.H~\=F ;_-6:1,NS!! _HJS W.H·:E,.T,'9qKJ:'1"4 .1;'0 SEE_ DR• . 

· PETE: R SON w~,o { E 7-r ·.c:,,L.~1-M,1'.~l yv'A1fi •.. ·D,~.YE,~9.~ ~ N~ ,B.R9!":IS H.~F!!'I ~ U_MON IA_,· PER 1;:
CARD IT IS OR MYOCARDIAL I NFAR_c:1;_1?-t,i_,Altf?; ::~~~~-~E9.,.<?.Lf.1 M.~,~T, .f-!.9,SP_I.TALIZED~ 

,. SHORTLY B.~FOR~ THl,S.J.!;ICt~E.N,.T,fL~IM~"jT_,~-1PDEVE_LO~~,C? A CHEST 
C'OLO AND ALSO ,SOIVIE_ NEC.K P"f',.!~.'~ND '?."T:,1):FNES!S'. ~'ND HAD B~E!":I f3EEN BY A 
oocTOR FOR THESE' _PRO~_i.;,i:: M$'~•-.· "p_R;"' ,PETe:~·so~N, · Af:,-E·~ _HO!:fi=>1i":ii'..i.,.1z ING CLAIM-

AN1\ MADE 0 A Dl,~GN?)•t~.'?-:-,:·~ci:Jt_.f. (~f:~1';~~~~., .·:·.:· · ,'.:<--'. ··::: ••, . '... . 
, . ' ' ' • r -· ', '• , ·z ""' ... , ·' f 4' •. '.. , • ., ·~·,· ., • '" f ' '" 1 , : • ,, '•·, . • 

. D'R .•. OELKE. F~'"'~D _PR5>~'A!3,LY'!==,X-i'.1:;"Nsfy.,f.~~ri:,.~;r.i::"R.~L SE.FT f.N_D RIGHT 
CORONARY AR:TERY D_l~E:6-S~~ ,_.:.9-li.~IMfN_T._ RE: ~.11\(~f-q. If'! l"H __ E, .H.Q~f:'1,":rAL.. 'FOR. I 8 
DAYS. AND. C?MPL.A(N_Ep,Cj9NTl1:'1!-J,9,1,J?L,Y, ,9F,,.1:J,f:'!~1;1--1.EVED ":f.-lN •. ON Slf'=P":rEMBER 
1 G, , 1 9 7,4 .HE w~S!.' APN!l:rTe: t:f:r:o_;A · 1==.up;~ NE 'Hq~_l;:'ITAiL -A~D- 1 AR.TE~ IOSCL.EROTIC 
CORONARY VASCUL.'.AR DISEAS.E;- STATUS' p·osT MYOCARDl1AL INFARCTION WAS: ' 
DIAGNOSED. AN ANEUR'vsrvt' WAs' ALso:·-�hscov'E:RE/� AND OPEN '.::iE'ART TWO 

VES~~':- S,U~G~~y Y'"'.~IT!:f .~f,S~~c:1:'.1P,N_;OF. :;r_HE ,_AN_E ~':Y~-M- "!A~ PE~F_'?_.RM,ED.· 

o~. +.':i~, g __ ~;E~;;~-i-.·lo,_N_'),1;_.';f~i-r.½~:~:- T-~_E, 8~:~ij\ .. ~~5'~9-~ wAs_· .• 9~~us~L-L.Y ·RE-

LATED TO C.LAl,MAN.T,,~ 9.."YP..~,r: ~C?J".l~!TY S!E;,V,ER~L,- D,oc:r,oR~ ,e;xPR'1=SSED. T_HE I_R 
OP.1 NJONs •. _ T.HE. ?NL'."f., .c;>.~.! ~1.19'll -~-ti 1c.~ ,;!;;,~_PP~~T.~'? ·cL.A,I.IV!.P.-N"f ';S :coN.Ti?; r:i.:r10N 
WAS MADE BY DRe PETERSON ANO WAS BASED "UPON AN AS,S,LJMP;TION T_HAT 
CLAIMANT WAS WORKING SIGNIFICANTLY LONGER THAN THe:'•usuAL 4 o·· HOURS. 
PER WEEK AND UNDER HIGHLY STRES'.S!FUl..·.<;:,01NDITIONS• THE REFEREE FOUND 
THAT THIS HISTORY AS RELATED TO DR 0 ''F•ET.ERSON WAS NOT ENTIRELY BORNE 

0.UT BY. THE TESTIMONY• 
-~: :,:l\•1'. ,., ., • .. ': .· -,_. :. ·.• ·., 1 '·· .. •.·.; .··:'.- ,:.' ':.'',i"':1-, .•.; ,.'':\,• 1 ·,• •. ~ •.. ,_ •.• 

0Re OELKE, AN INTERNAL MEDICINE SPECIAL,IST 1 TREATED CLAIMANT 
DURING HIS HOSPITALIZATION IN co_os BAY - HIS REPORT!:? INDICATED HE WAS 
UNABLE p0aSAY ,wHE-'I7HE1R,,OR NOT, THE W.0RK,AC,T,l,Vl,T.Y,,'..WAS· A,SIGNIFICANT CON
TRIBUT1Ua"i='(ACTOi-r+djfil'E1 HEAR+~~~°¥"TAgk. 0 '6~' • . ~/.i';b.\Afr.i, 'A'·6i;:~DIOLOGIST, WHO 
WAS CLAIMANT'S TREATING PHYSICIAN WHILE IN THE EUGENE HOSPITAL, STATED 

THAT THE CORONARY ARTERY DISEASE €0ULt;>,;;7N,OT, ,BE s.-.ow!":~liO"'El~• R·ELA;r:,1;::,1:>l,fliO 
C LAI MA NT' S JOB DR SU THE RL.AND \~,/j'../Q' T-ik1s'.T11Ff E q>l-'~f~-r·\J\i? iliri'AR I ~'c;•1 •r..,,;:Cso'1 

EX PRE s SE D AN O ~IN I 0~ THAT CLAIM Ai-l-,5''\l·tA.io'R't~'..~4c4 §;;rr.x ·w ~~~'V9f:1 ~A~~~Wr;~L~ 
BUT ING FACTOR TO THE MYOCARDIAL. INFARCTION'tU,~I \i , •. dA •. 1 '-1 ·· ••·• "····• ~~-

,_,i··.:''.r'Yl'J\ 2e1.-1:-1 ~, .. ·1C1 

THE RE FE REE. FOUND THE ME o 1cAL Tii:\7'l-&lfi-ib1 \Q1-¥i4;! ~-~'s"~1:~l?i=1-ra ·-,;: ,·, .-,:,... 
CAUSATION PREPONDERATED QUITE HEAVILY IN FAVOR OF AFFIRMlNG THE DE
NIAL. THE. RE FE'R·k:·e! w'A's'-!E151P·kciW°i:.'t. v'"P~:~~§n~i:\1e:"o '-s"V0 Yi4e:'c:h~k'A'l'f3Ai4i:Vt:oN-

v l~fil~Ii',;; 1;;~~:J: I IY,l~~X ... r'?~J ~l?,~,!,.,.s_y;rHr ~~9L~v~J?, v~1;;1,o,.,,s1 .~E;Pu9..~;r,1E.Q,,t'll/;=i1, 9....lP J~N~_<;>,N,,, 1 N A 
VERY'CONCL.'USJVE" MANNER ~-. ... ,, '~ • "' ,,.,., ... <::,,.J ,.,_, I.'"'',,.,,,, •J ··" ·' 

0 >",::. ~ '1.J_,~1 "JI .:J ::, :,-r' 'di !Va l/1.j ::)· e t,i'v1 AM i A.J:) ':'f (") ~J,\ i L-1 .::"!Ci C :i::·M ~ 11 ·:i-;:i;:, i•, ::, I HW- ,;., ::-i·.1::",( 

THE BOARD ON DE NOVO REVIEW AFFIRMS AND ADOPTS THE RS,FEREE' S. 
vi' fl"":"-f'V•··, ,~1111:•:. ... 1A· .. ,•,r~ ;~J•}. .. , ·., .. J ;Ah:~;;~:,,•~ Jt.\., .. .., f'l /•'",• ,ir-1.i..-,'I\' \:";~ <'l ;:~.~ '"t'W1•,A·,··-1ll! :. ,' 

FIN'Dl'NGS' -AND "CONCt:.US IONS 'AS 'IT.S-OWN- --·' . .-- ... , · '~ ' .... · " "r •· "'' 
r· .=1 cl ~vi :1 :.J::!CJ 3 :.:l 1.1 ! a :r; f·'CJ~':? • 11 "~··,.-.:;r-~ e ~ ~ :.::• .. l 0 .. 1!1 iVI ~:'J, ~=1 :-~·T ·:·io ... r. i :,~)t,i 'T>� • .<\'=! ::sci c::! ~ ~1 ~~'! ~ ,-,~r 

ORDER 

H ! ,; ,J ·, 'T\!i;f-"rbWo~ ~ :3<5~1:!p•i!i~ r..~Itl=' ~~I:: E.'9. 1c5'!A.9~i5°s~PTE'l~J'~'k"'R,;;;is '·l , .. , -~ r7'5 ;V11's"'·i~'1F IR M D . 
r. '!113r✓t .:iH I VII ,n:;i;:,.;A1•),~;v, ,4, :::u,111::,o::1t-1 ,::)1· f-lQVJ'\:::J(.]t,J::J OT ·rr-.<!,·:,,-;:E :l .. HJA;,'!:,:H',E,:-. ,.,.f:..: • 

TV!.:?MTS'!A"l:3Cl :::ll-!1" vH :JV<.•.J9M::i W'.::H1 Y •• l:J'flTA..i3S'i ,i:;, 0 ?.!iVT:lWOH 1 ·n1:::1·:Vl"1":.,,.,,·t_::1..·,. 
t'1C(c'~A?:JO t;:C'• Clbi/, MOn ,1.?..0•~ ell-IT !o-10':i .,..1;..,V!fl A :38 O"f 'T'V1AM!A.J;') ':'8 ·r.,;;::.~ ,;:,>.vv 

:31-:11• 'f.4 ':""'"r:••.~:.·~rt .A. ,l,.r'li :~0 4:.r;,•1::-:: f", ,.(lf)\/\1 '"1Al\fl,,a~-t . .J/lt~~ t;;:-:.;~•rt., i?'H'T' i'1~~1""'\ "i>~l,ij...i~_,1 /:,.J,:, 
', ,..,_ '"'· ;\ •A~ I'-, J'._") :• ~-A --r1 fA ::.1: CJ"'f' (T:q, ... , i," ·;-:,"~~-in" ·rr,,; •.-:r•~ ~ •: , , ::.r •-; · ,~' :,_,,!'T ::.~--: ('"'lo"'•'": 

C'W:~-. :.:n.11•-;· .JA1Je'.J·a11� jl'-,, ;~now 0'1"••r1-1::1w "r!l!AM-1,"'-,.l-O· ~t\.' t .1.?,S; Y . ..IUL ,,;1(;'. 
·:s.:v,::; ,~•-'·'·'~' "'1rl --~I' ,. 00 ,•,;:: Y.''.3"1"A'Vli.XOi:;"'19f', 1"'.A -. i:!;•H'TL:.r.l J/.\lJ8U ,~/,!-: ,:l:3M~O'"l!r'I~ ... 

1/i' f',".:,.1·~-:A !A3t-:·. 0 1,1A o,· <)V.!HT1..,.~o ~•-C>Vv "'!O XC.>E.1 ~ S X 'f. OV.U0'-1 0 !> 0 r (; ,: ,:, 0;,,; 
'T:'-HV1:::n,• 1·.1:: 7-~·,.,H~.l (1!M :;;n-.T Mi M~:'\"'! ·;,w11•::<:Hf!,;). A-:T~i:l""! ~,•11AIVILl'. .. J.,) ~:--f'l'Olf.~ iil,·l''i' 

i'IO"i l1l'J• 1on ·r;•::i <':':,iii\ v101•.re:-:;::ncJ1A\· ·s~A ?.il•n· r.:1::ie~·1Mr:Ha :BH ~:;~1.11.,;; ,·:,:a.J :ih't nT 
:E'! H J: T'A ·J .n ~..,t .. h,~' (l ::2 CV: t..ic.~ :-i 1. .·H� · ;c. ~-·r· ':-)/-½ :,r ::.: HT 1-l i?. ,;: ·y Ufi,1 ~ f'.I: .. ~ \J ! ·:.., )f' ... i -=~ t" ,l\ [' .. I t ),(,0 .t:t:·J ; , '\ 

,, f>o. en A-! l,..J , .. i1~. -=-·• 1("'·r~" ::·u .,- ·.--~.--1 ·::-1 .. ~ .... .1 • .. ,_, , .. J .. � f-\ r i _·n;i .:tH~ . i,: •. ..t :; . .-.:.,o•, , .... ; ::-:·~ :,·; _J .t. 1,. 
a.,r •. , - .• , ·.· -'..~.•··.- ,·-,-,· -·~ _..., .. -,.,, r•;'J;e- .'·• '"-1 �,a '';"'.~(.,'!'~~f"J .1:~·r,·tuv,vi,14 i.:., !~ C""'r ·1 :; l.~1:; ·: 

··:•:1"...,.~ .. ·· ,.,.:·,1..·i.: • .-1" •''.f, -=.~ ;::) 1/i: 1,':'l\/',1 ""f.'A',r,f"l'" .,:·:l .. ::~?'lJ\.-'flH ~v",:I ·:::1/.ll(''IIH•-'.;;JV.:.~i;.1n 1:1, ... 1.~ T: .. ~ !-',.·; 
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DINNER AND RETI RED EARLY, THE; NEXT MQR.NING,CLAI MAN,T. DID, NOT, FEEL  ELL
AND COMPLAINED OF . SEVE R E C H EST PAI NS. HIS WIfB TpokjHIM TO SEE DR.
PETERSON  HO FELT CLAIMANT  AS.'DEyE.LO.PI NG BRONCHOPNEUMONIA, PERI
CARDITIS OR MYOCARDIAL iNFARC.TipN. AND ORDERED CLAIMANT HOSPITALIZED.

Shortly before this.,i cide t claima t had developed a chest
COLD AND ALSO SOME NECK PA I N AND STIFFNESS. AND HiAD BEEN SEEN BY A
DOCTOR FOR THESE PROB.LE MS,','. DRj'' PETERSON, AFTER HOSPITALIZING CLAIM
ANT, MADE 'A DIAGNOSIS 6f;'ACUTE. >-NF;Ap!GTi^. /f.

Dr. OEUKE. FOUND prob bly EXTENS.iyE/bil ter l LEFT AND RIGHT
CORONARV ARTERY DISEASE. ..CLAIMANT REMAINED in THE, .HOSPITAL 'FOR 1 8
DAYS. AND COMPLAINED CONTINUOUSLYOF, UNRELIEVED PAlN. PN SEPTEMBER
1 6 , ,1 9 74 HE  AS AbMiTTED.TP.'A EUGENE HPSPITAL AND AR.TERIPSCLEROTIC
CPRPNARY VASCULAR DI SEASEy' STATUS POST MYCCARbi'All INFARCTION W S
DIAGNOSED, AN ANEURYSM V^AS ALSO" Bi sCOVERE B AND OPEN HEART T O

VESSEL SURGERY  .IT.H .SE.SECT1QN ,OF THE, ANEUR.YSM  AS PERFORMED,

On THE, QUESTION pij .Lw'HE'nHER THE BeARJ ATTACK  AS. CAUSACLY RE
LATED TO. CLAIMANT, S^ ps,K ACTIVITY SEVERAL DOCTORS .EXPRESSED THEIR
OPINIONS,. THE ONLY, .O.P i N.i ON ' H ICH .SUPPORTED CLAIMANT'S .CONTENTION
 AS MADE BY DR. PETERSON AND  AS BASED'UPON AN AS.SpMP.TION THAT
CLAIMANT  AS  ORKING SIGNIFICANTLY LONGER THAN THE USUAL 4 0" HOURS
PER  EEK AND UnBeR HIGHLY STRESSFUL CONDITIONS. THE REFEREE FOUND
THAT THIS HISTORY AS RELATED TO Br. PETERSON  AS NOT ENTIRELY BORNE
.OUT BY THE TESTIMONY.

Dr. oelke, a i ter al medici e specialist, treated claima t
DURING HIS HOSPITALIZATION IN COOS BAY HIS REPORTS INDICATED HE  AS
UNABLE -TOnSAY  HETHER. OR NOT THE  ORK AC.Tl-V I,TV,  AS A S IGN I F 1C ANT CON-
TRIBUTING FACTOR TO THE HEART ATTACK. 0 DR. HA N, lA CARDIOLOGIST,  HO
 AS CLAIMANT S TREATING PHYSICIAN  HILE IN THE EUGENE HOSPITAL, STATED
THAT THE CORONARY ARTERY DISEASE COULDj NOT .BE SHO N-TO BE-/ RELATED,.TO, i «. t Yu vi  * -s > ii s j y.aCLAIMANT S JOB. DR. SUTHERLAND,  HO TES;T|F|EB AT THE, EARING, ALSO
r- v nnr-(?ecn A Kl nDmi/M,! -TU A-T ■ A I A A A A1 -T- 1 C: \A/^OI/ AA'-PH/, t*V *\A/A C MA-T A rAM-TD l_

BUTING FACTOR TO THE MYOCARDIAL INFARCTION.
EXPRESSED AN OPINION THAT CLAIMANT' S'  ORK ACT IV ITY  AS NOT A CONTRI-u_c 3 v qma v i a  -i 3 -i. ,& -vs ?.: jco

TA 31-' .1C:

Tti^AMIA • O VA v,raii/ag «n'*| *rs- -,v»HE REFEREE, FOUND THE MEDICAL EVIDENCE  ITH
CAUSATION PREPONDERATED QUITE HEAVILY IN FAVOR OF AFFIRMING THE DE
NIAL. THE REFEREE  AS ESPECIALLY PERSUADED BY' THE* CLEAR' AND CON
VINCJN.G..TEST1MONY. OF DR, SUTHERLAND  HO SUPPORTED HIS OPINION, IN A
VEHY^ONlB'LUSl'vkLMANiilER^'^ yfc* -•il •'

OwH Mi) -Si-'-r^S !v,1A_-3-S TMAMiAJO TO JAiMSCi Q3-M58I33A fOIN - Kj-.iSi

Th board, on d novo r vi w, affirms and adopts th r f r
>y. i r\ -J'S .^1 i /■ v“ .  -: ,- /'  Ap o / j ■HA'IV v- a \r> $  WA ’l i: :„ jFINDINGS AND CONCLUS IONS AS 'ITS'OWn; ^ .......

FJSM303C5 3LV.1JS SPOTS _-?AT3P B S TiY 0..!-i M 3 3HT TO T. iiMTPAS 30 B 'MSM 3
ORDER eA

EE' S

riw J v-r>l fTT'- • • .The ORDER:"OF
S • 143 ivt Ji r
T/13MTRAR3Q 3H
HC: c, AOJO MO ai.iA
3HT TA <n

-f (i h nwi lam sih n-svoi m v t-i-i/i c n ci ,.jER OF THE REFEREE DATED SEPTEMBER 2 6 ,
HrsOAi'iAM A 2MO038 CT SOVA3UH3 OT Tf-.O'-H'-i 3 3

r r.- j i, :' ^11 9 7'5 'Vs *. AFFIRMED.SAHSir.Ee-. ►'iiJL'
* 141 3YOJRM3  3H YJ3VITAJ39 A .H3V3 OH ,TH3!VI TKc' i 3 L-
MOS’l <aO«? £?HT HQ3 -JAVt« A 38 OT TMAMIAJO YS TJ23 iAv.
.A i/n 30*--e>,4S C- •dOK HAMa'-uA =$ B3HTO P»HT HHA M A

--'1'■ y:> :> ■■  TiB rl'i OT 03'TTt-i'-n ,j-r

C"-'A ;iMf7 JAUSU 81 H TA  SIO OT TH3 T54AM-1A.j O f U; ( , a S Y.JUL l^C
-° VV iH PA , O0,.E Y .' 3TAM1XOPBSA TA S3S5TUO JAU3U filK a3M903H:.

V!? A3AA H3H.OMA 0">' SKIHTOjO-XSO TO XOS 1 S X r 6 O UOB 0 & O V C ?. A
T .•-.rlV/3Mf is T.T--.HO CUM 3HT Mr M*AS OMI SSI SO- AlTJSB TI1AMIA.JO ,?90\8 3.-!T
SOT KV-'On TAB CMA MOIT83-7I0VM- SA 3IHT a38?IMSia 3H ,30:6 T33.J 2HT rvT
2H JiT J 02 ut:3; . IH- ;i.I"r H OS IHT ,8,?TUMIM Y .i -i TAMSXO;Ti ;A

I.-OO OIAJ (jl'.A "lOT1 Si*-1* '■■>'} >1 .A. .) • O ! J,'-*Firi _IH • LliOO'< TJ.:.r;l
•• .• /t-V| l-.lfi TH pO ?R SY-VUM1 Of

.-..3VT J.n;.- 1 ■ ; ,, 4.-1 9M1V3V-1 »• -3.1 SBMTU VA '3MOH-3VJ«« '-JP.A T
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WCB CASE NO. 75-2856 

RASS INGLE, JR., CLAIMANT 

FRANKLIN, BENNETT 0 OFELT AND JOLLES, 

CLAIMANT'S ATTYS• 

JAQUA AND WHEATLEY, DEFE:NSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 1, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH 

AFFIRMED A DETERMINATION ORDER MAILED MAY 22 1 1975 AWARDING CLAIMANT 

1 5 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED LOW BACK DIS

ABILITY0 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON JUNE 2 9, I 9 7 4 0 WHILE 

EMPLOYED AS A MILLWRIGHT ASSISTANT AT INTERNATIONAL PAPER C0 0 , WHERE 

HE HAD BEEN EMPLOYED FOR 1 1 YEARS 0 CLAIMANT WAS TREATED CONSERVA

TIVELY FOR SIX WEEKS AND THEN RETURNED TO WORK. HIS BACK PAIN INCREASED 

AND HE WAS THEN SEEN BY DR 0 SERBU, WHO, ON SEPTEMBER 11, 1974 • PER

FORMED SURGERY FOR REMOVAL OF A HERNIATED LUMBAR DISC. CLAIMANT 

MADE A GOOD RECOVERY O RETURNED TO WORK IN JANUARY 1974 AND HAS WORKED 

STEADILY SINCE 0 DR 0 SERBU EVALUATED CLAIMANT'S PERMANENT DISABILITY 

AS MINIMAL 0 

CLAIMANT IS ABLE TO PERFORM HIS JOB BUT DOES HAVE SOME PAIN, WHICH 

OF COURSE, IS NOT COMPENSABLE UNLESS DISABLING, HE ENJOYS THE GAME 

OF GOLF AND PLAYS REGULARLY, 

THE REFEREE FOUND CLAIMANT HAD BEEN ADEQUATELY COMPENSATED FOR 

HIS LOSS OF EARNING CAPACITY BY THE AWARD MADE BY THE DETERMINATION 0 

ON DE NOVO REVIEW, THE BOARD AFFIRMS AND ADOPTS THE ORDER OF 
THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 29 0 1975 IS AFFIRMED 0 

CLAIM N00 E 42 CC 72219 RG MARCH 1, 1976 

LESTER ROBUCK, CLAiMANT 

OWN MOTION DETERMINATION 

THIS CLAIMANT SUSTAINED A COMPENSABLE INJURY IN AUGUST, I 9 6 6 0 

BY STIPULATED SETTLEMENT HE RECEIVED AN AWARD OF 1 0 PER CENT LOSS OF 

AN ARM BY SEPARATION FOR UNSCHEDULED LEFT SHOULDER INJURY. 

THE CLAIM WAS VOLUNTARILY REOPENED BY THE CARRIER TO PROVIDE 

CLAIMANT WITH SURGERY RECOMMENDED BY DR 0 BECKER. ON FEBRUARY 20 0 

1975, DR 0 BECKER PERFORMED A RESECTION OF THE DISTAL LEFT CLAVICLE 

WITH GOOD RESULTS 0 CLAIMANT! S_ CONDITION WAS FOUND TO BE STATIONARY 

ON JULY 1 • 1975 AND, _BASED ON DR. BECK.ER' s·c40SING REPORT, THE EVALU

ATION DIVISION RECOMMENDED THAT CLAIMANT )3E AWARDED T 0EMPORARY·TOTAL 

DISABILITY COMPENSATION FROM FEBR.UARY_ 1 9 1 197 5 THROUGH JULY 1 1 · 197 5 1 

BUT NO ADDITIONAL AW¥-D FOR HIS UNSCHEDULED DISA_BILITV, 
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WCB CASE N00 75-2856 MARCH 1, 1976

RASS INGLE, JR., CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,
claima t’s attys.

JAQUA AND  HEATLEY, DEFENSE ATTYS.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d Phillips.

Claima t requests board review of a referee's order which

AFFIRMED A DETERMINATION ORDER MAILED m y 22, 1 9 75 A ARDING CLAIMANT
15 PER CENT OF THE MAXIMUM ALLO ABLE FOR UNSCHEDULED LO BACK DIS
ABILITY.

Claima t sustai ed a compe sable i jury o ju e 29, 1974, while

EMPLOYED AS A MILL RIGHT ASSISTANT AT INTERNATIONAL PAPER CO. ,  HERE
HE HAD BEEN EMPLOYED FOR 1 1 YEARS. CLAIMANT  AS TREATED CONSERVA
TIVELY FOR,SIX  EEKS AND THEN RETURNED TO  ORK. HIS BACK PAIN INCREASED
AND HE  AS THEN SEEN BY DR. SERBU,  HO, ON SEPTEMBER II, 1 9 74 , PER
FORMED SURGERY FOR REMOVAL.OF A HERNIATED LUMBAR DISC. CLAIMANT
MADE A GOOD RECOVERY, RETURNED TO  ORK IN JANUARY 1 9 74 AND HAS  ORKED
STEADILY SINCE. DR, SERBU EVALUATED CLAIMANT'S PERMANENT DISABILITY
AS MINIMAL,

Claima t is able to perform his job but does have some pai , which
OF COURSE, IS NOT COMPENSABLE UNLESS DISABLING. HE ENJOYS THE GAME
OF GOLF AND PLAYS REGULARLY.

Th r f r  found claimant had b  n ADEQUATELY comp nsat d FOR
HIS LOSS OF EARNING CAPACITY BY THE A ARD MADE BY THE DETERMINATION.

On DE NOVO REVIE , THE BOARD AFFIRMS AND ADOPTS THE ORDER OF
THE REFEREE.

ORDER
Th ord r of th r f r  dat d S pt mb r 29, 1975 is affirm d.

CLAIM NO. E 42 CC 72219 RG MARCH 1, 1976

LESTER ROBUCK, CLAIMANT
O N MOTION DETERMINATION

This CLAIMANT SUSTAINED A COMPENSABLE INJURY IN AUGUST, 19,6 6,
BY STIPULATED SETTLEMENT HE RECEIVED AN A ARD OF 1 0 PER CENT LOSS OF
AN ARM BY SEPARATION FOR UNSCHEDULED LEFT SHOULDER INJURY.

Th claim was voluntarily r op n d by th carri r to provid 
CLAIMANT  ITH SURGERY RECOMMENDED BY DR, BECKER, ON FEBRUARY 20,
1 97 5 , DR. BECKER PERFORMED A RESECTION OF THE DISTAL LEFT CLAVICLE
 ITH GOOD RESULTS. CLAIMANT* S CONDITION  AS FOUND TO BE STATIONARY
ON JULY I, 1 975 AND, BASED ON DR, BECKER* S'CUOSING REPORT, THE EVALU
ATION DIVISION RECOMMENDED THAT CLAIMANT .BE A ARDED TEMPORARY TOTAL
DISABILITY COMPENSATION FROM FEBRUARY 1 9 , 1 97 5 THROUGH JULY 1 , 1 97 5 ,
BUT NO ADDITIONAL A /fD FOR HIS UNSCHEDULED DISABILITY.
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CLAIMANT IS ENTITLED TO TEMPORARY TOTAL DISABI.LITY FROM FEBRU

ARY 19 1 197 5 THROUGH JULY 1 • 1 9 7 S • 

WCB CASE NO. 75-2080 

JAMES H, BELK, CLA.IMANT· 
RE ITER 1 WALL, BRICKER, ZAKOVICS 1 

CLAIMANT'S ATTYS, 
DEPT, OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

MARCH 2, 1976 

REVIE::WED BY BO~RD MEMB.ERS MOORE AND PHILLIPS• 

C1.,.AIMANT REQUESTS BOARD REVIEW OF A REFEREE' s ORDER WHICH 
GRANTED CLAIMANT AN ADDITIONAL AWARD OF 6 4 DEGREES FOR 2 0 PER CENT 
UNSCHEDULED, CERVICAL DISABILITY. CLAIMANT CONTENDS HIS CLAIM WAS 
PREMATUR.ELY CLOSED ON DR• SMITH'S REf:'ORT, ASKS FOR PENALTIES AND' 
ATTORNEY'S FEES AND AN ·AWARD OF PERMANENT TOTAL DISABILITY. 

ON. NOVEMliER 7 1 1968 • CLAIMANT SUFFERED A COMPENSABLE INJURY 
TO HIS 'LEFT SHOULDER AND CERVICAL SPINE• HE CONSULTED A CHIROPRACTOR 

·AND ON MARCH 2 7 • 19 6 9 HIS CLAIM WAS CLOSED WITH TEMPORARY TOTAL 
DISABILITY COMPENSATION BUT NO AWARD FOR PERMANENT DISABILITY. 

CLAIMANT WORKED BRIEFLY THEREAFTER. HE SOUGHT FURTHER MEDI.
CAL CARE AND TREATMENT AND, ON OCTOBER 14 1 1971 1 DR. DONALD SMITH 
PERFORMED A CERVICAL LAMINECTOMY AT C6-7 WITH GOOD RESULTS AND AD
VISED CLAIMANT TO SEEK EMPLOYMENT OTHER THAN TRUCK DRIVING• BY A 
SECOND DETERMINATION ORDER MAILED SEPTEMBER 2 0 • 1972 1 . CLAIMANT WAS 
AWARDED 4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED CERVICAL D,ISABILITY 
ANO 1 5 DEGREES FOR 1 0 PER CENT· LOSS OF THE LEFT FOREARM• 

0N MARCH 22 • l 972 THE DIVISION OF VOCATIONAL REHABl'LITATION WAS 
PREPARED TO TRAIN CLAIMANT AS A ·SEWAGE PLANT OPERATOR, HOWEVER, 
CLAIMANT SAID HE WAS RETURNING TO TRUCK DRIVING - DIVISION OF' VOCATIONAL 
REHABILITATION DISCHARGED HIM FOR LACK OF COOPERATION• CLAIMANT RE
FUSED DIVISION OF VOCATIONAL REHA_BILITAT.ION SERVICES AGAIN ON AUGUST 
25, 1972. 

CLAIMANT RETURNED TO DR,· SMITl::1._QN. FEBRUARY 10 1 1974 AT THE. 
FUND'S INSISTENCE, ALTHOUGH MVE_LOGRAPHIC STUDIES DID NOT WHOLLY 
JUS"J'.IFY SURGERY, DRe SMITH POSTULATED A CERVICAL FUSION AS A WAY OF 
POSSIBLY RELIEVING CLAIMANT'S COMPLAINTS BUT ONLY IF CLAIMANT WOULD 
LO.SE WEfGHTe ALTHOUGH CLAIMANT SUBMITTED TO A MEDIC.AL DIET PLAN, . 
HE CONTINUED TO WEIGH 286 P.OUNDS ANO DR• SMITH DID NOT PERFORM THE 
SUR.GERVe BASED ON DRe SMITH" S REPORT OF FEBRUARY 19 1 197 S I A THIRD 
DETERMINATION ORDER DATED MAY·15 1 1975 CLOSED THE CLAIM WITH NO 
AWARD OF PERMANENT Dl~ABILITYe 

THE REFEREE FOUND THAT THE CLAIM WAS PROPERLY CLOSED AS OF 
FEBRUARY 19 • 1975 1 THAT 1 EXCEPT FOR VERY BRIEF PERIODS OF TIME 1 

CLAIMANT HAS RECEIVED TEMPORARY TOTAL DIS.ABILITY COMPENSATION FOR 
OVER 6 V~ARS, · CLAIMANT HAS RECEIVED MEDICAL SERVIC'ES FROM MORE 
THAN 1 5 PHYSICIANS, MANV OF WHOM ARE QUALIFIED SPECIALISTS IN VARIED 
FIELDS OF MEDICINE AN9. PSYCHIATRY, O~LV ONE SAVl? CLAIMANT CAN'T WORK, 
ONLY ONE COUNSELOR s.,l;ys CLAIMANT ISN'T TRA.INASLEe . 

THE BOARD, ON QE NOVO REVIEW, RELYING ON THE FACT THAT CLAIMANT 
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ORDER
TO TEMPORARY TOTAL DISABILITY FROM FEBRU
,1975.

NO. 75-2080 MARCH 2, 1976

JAMES H. BELK, CLAIMANT
REITER,  ALL, BRICKER, ZAKOVICS,
CLAIMANT* S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members moore a d Phillips.

Cl IMANT REQUESTS BOARD REVIE OF A REFEREE* S ORDER  H
GRANTED CLAIMANT AN ADDITIONAL A ARD OF 6 4 DEGREES FOR 2 0 PER
UNSCHEDULED CERVICAL DISABILITY. CLAIMANT CONTENDS HIS CLAIM
PREMATURELY CLOSED ON DR. SMITH'S REPORT, ASKS FOR PENALTIES
 ttorney s FEES AND AN A ARD OF PERMANENT TOTAL dis bility.

On NOVEMBER 7 , 1 968 , CLAIMANT SUFFERED A COMPENSABLE INJURY

TO HIS LEFT SHOULDER AND CERVICAL SPINE. HE CONSULTED A CHIROPRACTOR
AND ON MARCH 2 7 , 1 96 9 HIS CLAIM  AS CLOSED  ITH TEMPORARY TOTAL
DISABILITY COMPENSATION BUT NO A ARD FOR PERMANENT DISABILITY.

Claima t worked briefly thereafter, he sought further medi

c l CARE AND TREATMENT AND, ON OCTOBER 14, 1971, DR. DONALD SMITH
PERFORMED A CERVICAL LAMINECTOMY AT C6 -7  ITH GOOD RESULTS AND AD
VISED CLAIMANT TO SEEK EMPLOYMENT OTHER THAN TRUCK DRIVING. BY A
SECOND DETERMINATION ORDER MAILED SEPTEMBER 2 0 , 1 9 72 , CLAIMANT  AS
A ARDED 4 8 DEGREES FOR 15 PER CENT UNSCHEDULED CERVICAL DISABILITY
AND 15 DEGREES FOR 10 PER CENT LOSS OF THE LEFT FOREARM.

On MARCH 22 , 1 972 THE DIVISION OF VOCATIONAL REHABILITATION  AS
PREPARED TO TRAIN CLAIMANT AS A SE AGE PLANT OPERATOR, HO EVER,
CLAIMANT SAID HE  AS RETURNING TO TRUCK DRIVING DIVISION OF VOCATIONAL
REHABILITATION DISCHARGED HIM FOR LACK OF COOPERATION. CLAIMANT RE
FUSED DIVISION OF VOCATIONAL REHABILITATION SERVICES AGAIN ON AUGUST
25,1972.

Claima t retur ed to dr. smith o February io, 1974 at the
fund s INSISTENCE. ALTHOUGH MYELOGRAPHIC STUDIES DID NOT  HOLLY
JUSTIFY SURGERY, DR. SMITH POSTULATED A CERVICAL FUSION AS A  AY OF
POSSIBLY RELIEVING CLAIMANT'S COMPLAINTS BUT ONLY IF CLAIMANT  OULD
LOSE  EIGHT. ALTHOUGH CLAIMANT SUBMITTED TO A MEDICAL DIET PLAN,
HE CONTINUED TO  EIGH 2 8 6 POUNDS AND DR. SMITH DID NOT PERFORM THE
SURGERY. BASED ON DR. SMITH* S REPORT OF FEBRUARY 1 9 , 1 975 , A THIRD
DETERMINATION ORDER DATED MAY 1 5 , 1 9 7 5 CLOSED THE CLAIM  ITH NO
A ARD OF PERMANENT DISABILITY.

Th r f r  found that th claim was prop rly clos d as of
FEBRUARY 1 9 , 1 9 7 5 , THAT, EXCEPT FOR VERY BRIEF PERIODS OF TIME,
CLAIMANT HAS RECEIVED TEMPORARY TOTAL DISABILITY COMPENSATION FOR
OVER 6 YEARS. CLAIMANT HAS RECEIVED MEDICAL SERVICES FROM MORE
THAN 1 5 PHYSICIANS, MANY OF  HOM ARE QUALIFIED SPECIALISTS IN VARIED
FIELDS OF MEDICINE AND PSYCHIATRY, ONLY ONE SAYS CLAIMANT CAN*T  ORK,
ONLY ONE COUNSELOR S<4yS CLAIMANT 1SN*T TRAINABLE.

The board, o qe  ovo review, relyi g o the fact that claima t
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BEEN SEEN THREE TIMES BY THE EVALUATION DIVISION AND SEEN AND 

HEARD BY THE REFEREE, CONCLUDES CLAIMANT IS NOT ENTITLED TO. A FUR

THER AWARD OF PERMANENT PARTIAL DISABILITY 0 THE BOARD CONCLUDES 
THAT CLAIMANT'S CLAIM WAS PROPERLY CLOSED BASED ON DR 0 SMITH'S 

REPORTS AND PENALTIES AND ATTORNEY FEES ARE NOT APPLICABLE 0 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 1 7, 197 5 IS AFFIRMED• 

WCB CASE NO., 75-1719 

WILLIAM NORRIS, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CL.Al MANT' S ATTYS 0 

DEPT. OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 2, 1976 

REVIEWED BY BOARD MEMBERS WILSON, MOORE AND PHILLIPS 0 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHi_CH AFFIRMED THE DENIAL OF CLAIMANT'S CLAIM BY THE FUND• 

CLAIMANT HAS B,EEN A FIREMAN FOR THE TUALATIN FIRE DISTRICT FOR 
APPROXIMATELY 1 7 YEARS 1 FOR MOST OF THAT TIME HE WAS A FIRE FIGHTER• 

THE LAST TWO OR THREE YEARS 1 AS AN ENGINEER, HIS DUTIES INCLUDED 

DRIVING THE FIRE TRUCK TO THE SCENE OF THE EMERGENCY, CHECKING OVER 
THE EQUIPMENT AT THE.FIRE AND AT THE FIREHOUSE UPON RETURN, BUT VERY 

LITTLE FIRE-FIGHTING DUTIES• 

ON JANUARY 2 5 1 1975 AN ALARM WAS RECEIVED SHORTLY AFTER NOON 1 

ON THE WAY TO THE SCENE, THE FIREFIGHTERS WERE ADVISED 'FALSE ALARM' 1 

AND CLAIMANT 0RETURNED THE VEHICLE TO THE FIRE STATION 0 AS HE BACKED 

THE TRUCK INTO ITS REGULAR LOCATION, HE HAD A TIGHTNESS IN HIS CHEST 

WHICH LASTED FOR ALMOST AN HOUR• 

AT THE CONCLUSION OF HIS SHIFT ON THE FOLLOWING DAY, CLAIMANT 
FELT FINE AND JOINED OTHER MEMBERS OF THE FIRE DEPARTMENT FOR COFFEE. 
LATER HE WAS ASKED TO HELP MOVE SOME FURNITURE - CLAIMANT ASSISTED 
IN CARRYING TWO PIECES OF A THREE-PIECE SECTIONAL AND AN EMPTY CHINA 

CABINET DOWN ONE FLIGHT OF STAIRS AND LOADING THEM INTO A PICKUP• 0 AT 

THIS TIME CLAIMANT AGAlN BEGAN TO ACHE, HIS GIRL FRIEND DROVE HIM TO 

THE HOSPITAL WHERE A MYOCARDIAL INFARCTION WAS DIAGNOSED 0 CLAIMANT 
SUBMITTED A CLAIM WHICH WAS DENIED BY THE FUND ON APRIL 21 0 1975 0 

WHILE IN THE HOSPITAL CLAIMANT WAS CARED FOR BY HIS OWN PHY
SICIAN, DR 0 TARRO, A SPECIALIST IN INTERNAL MEDICINE AND DIAGNOSES 0 

DR 0 TARRO HAD BEEN GIVING CLAIMANT ANNUAL MEDICAL EXAMINATIONS SINCE 
MARCH 1971 • IT WAS DR 0 -TARRO' S OPINION THAT THE INFARCT WAS CAUSALLY 
RELATED TO CLAIMANT'S.INDUSTRIAL EMPLOYMENT AS A FIREMAN. HE FELT 
THAT CLAIMANT WAS UNDER STRESS AT WORK AND THAT LONG TERM STRESS 
WOULD BE_ AN ETIOLOGICAL FACTOR IN CORONARY ARTERY DISEASE. HE ALS_O 

FEL:T THAT. THE EPISODE· OF JANUARY 2 5 1 WAS NOT AN ATTACK OF ANGINA AS 
IT LASTED NEARLY AN HOUR - AN ATTACK OF ANGINA NORMALLY LASTS ONLY 

A FEW MINUTES• 

DR. GRISWOLD A!iD DRe KLOSTER, BOTH PROFESSORS IN THE "CARDIOLOGY 
DEPARTMENT AT THE UNl'VERSITY OF OREGON MEDICAL SCHOOL, EACH EXPRESSED 
THE OPINION THAT THERE WAS NO CAUSAL CONNECTION TO THE INDUSTRIAL 

ACTIVITY, EACH FELT Tt-lAT IT WAS MORE LIKELY THAT THE FURNITURE MOVING 
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HAS BEEN SEEN THREE TIMES BY THE EVALUATION DIVISION AND SEEN AND
HEARD BY THE REFEREE, CONCLUDES CLAIMANT IS NOT ENTITLED TO. A FUR
THER A ARD OF PERMANENT PARTIAL DISABILITY, THE BOARD CONCLUDES
THAT CLAIMANT1 S CLAIM  AS PROPERLY CLOSED BASED ON DR, SMITH1 S
REPORTS AND PENALTIES AND ATTORNEY FEES ARE NOT APPLICABLE,

ORDER

The order of the referee d ted September 17, 1975 is  ffirmed.

 CB CASE NO. 75-1719 MARCH 2, 1976

 ILLIAM NORRIS, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT’ S ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso , moore a d Phillips.

The claima t requests review by the board of the referee s
order which affirmed the de ial of claima t s claim by the fu d.

Claima t has bee a firema for the tualati fire district for

APPROXIMATELY 17 YEARS, FOR MOST OF THAT TIME HE  AS A FIRE FIGHTER.
THE LAST T O OR THREE YEARS, AS AN ENGINEER, HIS DUTIES INCLUDED
DRIVING THE FIRE TRUCK TO THE SCENE OF THE EMERGENCY, CHECKING OVER
THE EQUIPMENT AT THE FIRE AND AT THE FIREHOUSE UPON RETURN, BUT VERY
LITTLE FIRE-FIGHTING DUTIES.

On JANUARY 2 5 , 1 9 7 5 AN ALARM  AS RECEIVED SHORTLY AFTER NOON,
ON THE  AY TO THE SCENE, THE FIREFIGHTERS  ERE ADVISED FALSE ALARM ,
AND CLAIMANT RETURNED THE VEHICLE TO THE FIRE STATION, AS HE BACKED
THE TRUCK INTO ITS REGULAR LOCATION, HE HAD A TIGHTNESS IN HIS CHEST
 HICH LASTED FOR ALMOST AN HOUR.

At THE CONCLUSION OF HIS SHIFT ON THE FOLLO ING DAY, CLAIMANT
FELT FINE AND JOINED OTHER MEMBERS OF THE FIRE DEPARTMENT FOR COFFEE.
LATER HE  AS ASKED TO HELP MOVE SOME FURNITURE CLAIMANT ASSISTED
IN CARRYING T O PIECES OF A THREE-PIECE SECTIONAL AND AN EMPTY CHINA
CABINET DO N ONE FLIGHT OF STAIRS AND LOADING THEM INTO A PICKUP. AT
THIS TIME CLAIMANT AGAIN BEGAN TO ACHE, HIS GIRL FRIEND DROVE HIM TO
THE HOSPITAL  HERE A MYOCARDIAL INFARCTION  AS DIAGNOSED. CLAIMANT
SUBMITTED A CLAIM  HICH  AS DENIED BY THE FUND ON APRIL 21 , 1975.

While i the hospital claima t was cared for by his ow phy
sici n, DR. TARRO, A SPECIALIST IN INTERNAL MEDICINE AND DIAGNOSES,
DR, TARRO HAD BEEN GIVING CLAIMANT ANNUAL MEDICAL EXAMINATIONS SINCE
MARCH 1971. IT  AS DR. TARRO S OPINION THAT THE INFARCT  AS CAUSALLY
RELATED TO CLAIMANT1 S;'|NDUSTRIAL EMPLOYMENT AS A FIREMAN. HE FELT
THAT CLAIMANT  AS UNDER STRESS AT  ORK AND THAT LONG TERM STRESS
 OULD be AN ETIOLOGICAL FACTOR IN CORONARY ARTERY DISEASE. HE ALSO
FELT THAT THE EPISODE OF JANUARY 2 5 ,  AS NOT AN ATTACK OF ANGINA AS
IT LASTED NEARLY AN HOUR AN ATTACK OF ANGINA NORMALLY LASTS ONLY
A FE MINUTES.

Dr. GRIS OLD AND DR. KLOSTER, BOTH PROFESSORS IN THE CARDIOLOGY
DEPARTMENT AT THE UNIVERSITY OF OREGON MEDICAL SCHOOL, EACH EXPRESSED
THE OPINION THAT THERE  AS NO CAUSAL CONNECTION TO THE INDUSTRIAL
ACTIVITY, EACH FELT THAT IT  AS MORE LIKELY THAT THE FURNITURE MOVING
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THE PRECIPITATING EVENT IN THE DEVELOPMENT OF CLAIMANT" S ACUTE 
MYOCARDIAL INFARCTION• 

THE RE·FEREE FOUND LITTLE IN THE DOCUMENTARY EVIDENCE OR IN 
CLAIMANT'" S TESTIMONY THAT WOULD iNDiCATE THE CAUSE OF HIS ALLEGED 
STRESS• CLAIMANT TESTIFIED THAT WAITING AROUND FOR ALARMS WAS STRESS
FUL AND -WHEN THE ALARMS CAME IN HE FELT 'SCARED AND EXCITED' - HE 
ALSO WORRIED THAT HE WOULDN'T MAKE THE PROPER TURNS AND THEREBY 
DELAY THE ARRIVAL OF THE TRUCK AT THE SCENE OF THE PARTICULAR EMER-

'GENC:Ye 

THE REFEREE FOUND THAT THE DAILY LOG BOOK FOR THE YEAR 1974 
INDICATED VERY FEW MAJOR Fl·RES 9 THAT CLAIMANT HAD FOUR CALLS IN 
OCTPBER 9 ONE IN NOVEM.BER AND ANOTHER IN DECEMBER 9 1 974 • HE. CON
CLUDED THAT DRe TARRO-. S TESTIMONY WAS RATHER EQUIVOCAL AND 9 FOR 
.THE MOST PART, CONCLUSIONARYe HE .FURTHER CONCLUDED THAT EVEN . 
THOUGH DRe TARRO _WAS THE TREATING PHYSICIAN 1. THE OPINIONS OF DR• 
GRISWOLD AND DRe KLOSTER WERE ENTITLED TO A GREATER WEIGHT AND 
THAT THE: PREPONDERANCE OF THE EVIDENCE DID NOT FAVOR THE THEORY 
ADVANCED BY C __ LAIMANT AS TO THE ETIOLOGY OF HIS· MYOCARDIAL INFARC
TION AND THE CLAIM WAS PROPERLY DENIED• 

T..:.E MAJORITY OF THE BOARD, ON OE NOVO REVIEW, FINDS THAT UNDER. 
THE PROVISIONS OF ORS 656e802 1 .CLAIMANT IS ENTITLED TO A PRESUMPTION 
THAT HIS .MYOCARDIAL· iNFARCTION 1 REGARDLESS.OF WHETHER IT OCCURRED 
DURING HIS HOURS OFF DUTY, IS RELATED TO HIS OCCUPATION AND IT IS 'INCUM
BENT UPON THE FUND TO ESTABLISH THAT THERE IS NO CAUSAL RELATIONSHIP 
B.ETWEEN CLAIMANT-. S OCCUPATIONAL ACTIVITIES AND HIS ENSUING CARDIAC 
DISABILl"J'.Y• 

IN THE ·INSTANT CASE, DR• GRISWOLD AND DRe KLOSTER BOTH EXPRESSED 
AN OP .. NION THAT CLAIMANT'S MYOCARDIAL INFARCTION WAS ATTRIBUTABLE 
TO HIS SUBSEQUE~T FURNITURE MOVING ACTIVITIES BUT SUCH OPINIONS DO 
NOT EXPLAIN THE _SIGNIFICANCE OF THE EXTENSIVE AND PROLONGED ANGINA 
WHICH CLAIMANT SU.FFERED DURING THE COURSE OF HIS EMPLOYMENT AND 
WHICH WAS CLASSIFIED BY DRe TARRO, CLAIMANT' 5 TREATING PHYSICIAN 
FOR MANY,·YEARS 1 AS A PRE-INFARCTION SYNDROME, INDICATIVE OF A CUR-

. RENT AND EMMINENT HEART ATTACK• 

THE BOARD CONCLUDES THAT THE EVIDENCE PRESENTED BY THE FUND, 
· -f• Ee I TH~ OPINIONS OF DRe GRISWOLD AND DRe KLOSTER, NEITHER OF WHOM 

HAD TREATED THE CLAIMANT BUT HAD SIMPLY REVIEWED THE HOSPITAL RE
CORDS ASSOc°IATED WITH CLAI MAN·T' 5 HOSPITALIZATION FOR THE MYOCAR
DIAL INFARCTION 9 WAS NOT SUFFICIENT TO REBUT THE STATUTORY PRESUMP
TION -· THEREFORE, CLAIMANT'S CLAIM SHOULD B.E REMANDED TO THE FUND 
FOR PAYMENT OF COMPENSATION AS PROVIDED BY LAW. 

ORDER 

THE ORDER. OF THE REFEREE DATED AUGUST 2 1 1 197 5 15 REVERSED. 

CLAIMANT'S CLAIM 15 REMANDED TO THE STATE ACCIDENT INS-~RANCE 
FUND. FOR THE PAYMENT OF COM_PENSATION AS PROVIDED BY LAW COMMENCING 
JANUARY 2 6 1 197 5 ANO UNTIL CLOSED PUR_SUANT T~ ORS 6 5 6 • 2 6 8 • 

. CLAIMANT'S COU~SEL IS AWARDED AS A REASONABLE ATTORNEY-. S FEE 
'FOR HIS SERVICES ·AT THE HEARING, THE SUM OF 7 5 0 DOLLARS PAYABLE BY 
THE STATE ACCIDENT INSURANCE FUND• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY' 5 FEE 
FOR HIS. SE_RVICES IN COONECTION WITH BOARD REVIEW,· THE SUM OF 4 0 0 DOL- -
LARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

,) 
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 AS THE PRECIPITATING EVENT IN THE DEVELOPMENT OF CLAIMANT1 S ACUTE
MYOCARDIAL INFARCTION.

The referee fou d little i the docume tary evide ce or i 
claima t s testimo y that would i dicate the cause of his alleged
STRESS. CLAIMANT TESTIFIED THAT  AITING AROUND FOR ALARMS  AS STRESS
FUL AND  HEN THE ALARMS CAME IN HE FELT SCARED AND EXCITED* HE
ALSO  ORRIED THAT HE  OULDN T MAKE THE PROPER TURNS AND THEREBY
DELAY THE ARRIVAL OF THE TRUCK AT THE SCENE OF THE PARTICULAR EMER
GENCY.

The REFEREE FOUND THAT THE DAILY LOG BOOK FOR THE YEAR 19 74

INDICATED VERY FE MAJOR FIRES, THAT CLAIMANT HAD FOUR CALLS IN
OCTOBER, ONE IN NOVEMBER AND ANOTHER IN DECEMBER, 1 974 . HE CON
CLUDED THAT DR. TARRO S TESTIMONY  AS RATHER EQUIVOCAL AND, FOR
THE MOST PART, CONCLUSIONARY. HE FURTHER CONCLUDED THAT EVEN
THOUGH DR, TARRO  AS THE TREATING PHYSICIAN,, THE OPINIONS OF DR.
GRIS OLD AND DR. KLOSTER  ERE ENTITLED TO A GREATER  EIGHT AND
THAT THE PREPONDERANCE OF THE EVIDENCE DID NOT FAVOR THE THEORY
ADVANCED BY CLAIMANT AS TO THE ETIOLOGY OF HIS MYOCARDIAL INFARC
TION AND THE CLAIM  AS PROPERLY DENIED.

The majority of the board, o de  ovo review, fi ds that u der
THE PROVISIONS OF ORS 656.802, CLA1 MANT IS ENTITLED TO A PRESUMPTION
THAT HIS MYOCARDIAL INFARCTION, REGARDLESS OF  HETHER IT OCCURRED
DURING HIS HOURS OFF DUTY, IS RELATED TO HIS OCCUPATION AND IT IS INCUM
BENT UPON THE FUND TO ESTABLISH THAT THERE IS NO CAUSAL RELATIONSHIP
BET EEN CLAIMANT S OCCUPATIONAL ACTIVITIES AND HIS ENSUING CARDIAC
DISABILITY.

In THE INSTANT CASE, DR. GRIS OLD AND DR. KLOSTER BOTH EXPRESSED
AN OPINION THAT CLAIMANT S MYOCARDIAL INFARCTION  AS ATTRIBUTABLE
TO HIS SUBSEQUENT FURNITURE MOVING ACTIVITIES BUT SUCH OPINIONS DO
NOT EXPLAIN THE SIGNIFICANCE OF THE EXTENSIVE AND PROLONGED ANGINA
 HICH CLAIMANT SUFFERED DURING THE COURSE OF HIS EMPLOYMENT AND
 HICH  AS CLASSIFIED BY DR. TARRO, CLAIMANT S TREATING PHYSICIAN
FOR MANY YEARS, AS A PRE-INFARCTION SYNDROME, INDICATIVE OF A CUR
RENT AND EMM INENT HEART ATTACK.

The BOARD CONCLUDES THAT THE EVIDENCE PRESENTED BY THE FUND,
I. E. , THE OPINIONS OF DR. GRIS OLD AND DR. KLOSTER, NEITHER OF  HOM
HAD TREATED THE CLAIMANT BUT HAD SIMPLY REVIE ED THE HOSPITAL RE
CORDS ASSOCIATED  ITH CLAIMANT S HOSPITALIZATION FOR THE MYOCAR
DIAL INFARCTION,  AS NOT SUFFICIENT TO REBUT THE STATUTORY PRESUMP
TION therefore, cl im nt s cl im should be rem nded to the fund

FOR PAYMENT OF COMPENSATION AS PROVIDED BY LA .

ORDER
The order of the referee dated august 21, 1975 is reversed.

Claima t s claim is rema ded to the state accide t i sura ce

FUND FOR THE PAYMENT OF COMPENSATION AS PROVIDED BY LA COMMENCING
JANUARY 26, 1975 AND UNTIL CLOSED PURSUANT TO ORS 656.268.

Claima t s cou sel is awarded as a reaso able attor ey s fee
FOR HIS SERVICES AT THE HEARING, THE SUM OF 75 0 DOLLARS PAYABLE BY
THE STATE ACCIDENT INSURANCE FUND.

Claima t s cou sel is awarded as a reaso able attor ey s fee
FOR HIS SERVICES IN CONNECTION  ITH BOARD REVIE , THE SUM OF 4 0 0 DOL
LARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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.: >,\ -! .-.. ~~_.:-;t:.1.1': ,, ., :,...~,.cj. (!: 
l,-..·• 

;~t--: '.'. 

"~ • • ,r (; .:i ·; .. ' ' ~·, ,A "\ ,, ', .. ~ : .. 
•••• : ·-.=· _.' '.J ,,-:CL,-}· ;,.;,. -~Z~,. \:~, \:, ·-' ) , ,('.,·,·· 

CHAIRMAN WILSON DISSENTS AS FOLLOWS -

.. · .... , .I RESPECTF.UL.LV, DISSE,NT':FROM THE MAJOR:t.TY HOLDING,.OF''THE BOARD 
.·. _;~·~:\~v,ou1...q AF;FIRiy1" T~!E= Ri;:iEREE0

(~- AFFIRMANCE OF THE ·DENIAL OF-APRIi;. 21 

1 ~9. ! 5~·•· ~: > .... · : > .-. , .·. ,:.,_~J 
,.:1:·. ::~:·)_£ •;,r-; ·;;_ .r.,,, 

CLAIMANT COMES INTO THIS CASE FORTIFIED WITH THE SO-CALLED 
'FIREMAN'S PRESUMPTION' THAT HIS.,EMP'7-OVMENT IS DISPUTABLY PRESUMED 
TO BE THE CAUSE OF THE CARDIOVASCULAR. DISEASE. THE BURDEN OF OVER
COMING THE1 PRE:SUMPTl?N._I_S U.P\:JN, THE F.UNDo M.Y EVALUATION OF.:T!iE EVI
DEN_.C.E:;~_E,RSUADI;~ _ME ,THA:f' ,"(HE.~ PRE.SUMPTION .. HAS .BEEN SUCCE'SSF.UL.LY: OVER
COME:, ~J"IC>! T,~AT;1'12):-!,E I W,E,1.<3H"f:,OF ;T,HE _EV IC:lENCE ,. SUPPORTS THE-lPROP.RI ET,v:: OF.· 
TH.E -~-~~•-~L. _,- ··-.::1-·. t L. _:·r-;~:-/1 -~-~;,:;.1-, ·", . . ,.. .•• _, ·~·-:,:_! ;,,:, 

• -1·· .r.• -:·. :,_ e. ~•,s-:;.\~,,1' �- ·• •,1_. 1 .1/·-1-

THE MAJORITY OPINION APPEARS TO BE CONYRARY TO HOLDINGS IN TWO 
PRESEi;:>tr:,iq; C_AS.~~-S9~~1PE.~,E;q .. B.Yi TH_E·BOARD. :, .IN T~E· MAT.TER OF'·TH_'E COM
PEN.;;A:rt,O,N Of;-.W.f,1,-,TER, ·.F.F:.L'-"_Gl::i'AUP,T,vCLAI MANT_···(·UNDERSCORED) ,·· wecB CASE, 
NO._-./ 3 -:-3 52,5',,i·,.(-,1 9-7:5 L1~f'.)lq ;IN .;HE .,MATTER _OF: .. TH(=: COM PE NSAT ION !OF·"KENNETH 
HARMON, CLAIMANT (UNDERSCORED), WCB CASE NO 0 74.-145_'.5· (19·75.)"';;> 1,'.·: 

-S- M 0 KEITH WILSON, CHAIRMAN 

WCB CASE NO. 75-1026 

THOMAS C. LEDWITH, CLP1IMANT 
POZZI, WILSON AND ATCHISON, 

CLAI MANTY S ATT'r".5 0 

DEPT. OF JUSTICE, DEFENSE ATTY. 
RE QUE ST FOR RE'f:-IE,\IY. B'f.·CLf'd MANT 

• ~I .,t: 

. !+. Ji•.· .} ,-,, 

1976 . - '.'• 

:·~-. 

;.~ ,; ' -~: ' " . 

·,. REXI~WEP·.~_Y; !'39~~D,.MEMBE-~S ,W,I L.SON,:f-f:-ID. P.HILLJ_Ps~--,,-,:, ·. . 

',j .. 
f·. 

·1_.t·:·: 
. .. ) 

~ 1 
CLAIM,AN/ki,~~wts\-:s._~EVIEW BYTH_E_:~q~RD 0~ A RE·;~:~~E' S -~RDE.R 

WHEREIN HE AFFIRMED AN AVl(A~D.,}?lf:.45:0DE:<,:;RE£~ .. FQ~·3,0 .P.ER .. CENT LEFT,•L.E.G 
DISABILITY· MADE BY DETE.RMINATION _ORDER OF MARt:H 3' 1 ' 197 5 AND 1-NCREASED 
THE. UNSCHEDUL.E,D,.DISABILl;r:Y.,AW:ARD FROM ·3 2 c-DEGREES :ro 9 6 ,DEGREES FOR 
3 o: ·Pe:R CE:_NT'.,~9'.F. if-f"~r M Axj f,:,:,J~ "f;9~. UNSCHE D-WLE·I?· -0:1 SABI L ITV., T.HE t s_suE' 
'ON REVIEW ·IS·T:H.E•:EXTENT- OF BOTH.SCHEDULED' AND UNSCHEDULED DJSABIL:.ITY 0 

'. .••.·. ·, .,'• ,-~.-.• /' :• ,_• ~,., .. ;~ I::"' ', . ·,, ·•-. ;· ... ' .. •:,; .·. ·, :.:· I ... . 
.... · CL.f,IM.DINT::.Sl;J,FF.E~EO'A COMPENSAB.LE l,NJUR'r". ON ... NOVEM_BER 5 i .1'9·7"f. 

WHEN HE STE.P.PE'D. l·N· A HOLE AND STRAINED H:IS.'LEF•T KNEE AND. L:O\/V BACK 0 

CLAIMANT THEN UNDERWENT..FOUR KNEE SURGERIES- IN JANUARY 1 972, A 
. iytENISCECTOMY, -'·IN AUGUST 1972, AN ARTHROTOMY - IN SEPT-EM~ER 1973, 

A FACETECTOMY OF THE PATELLA - AND IN JANLJARY,, 1 9,7 4, A PATELLE_CTOMY0 

THE,CLAIM WAS·Cl:.:O.SE,[) ·MARCH 3, 1,9·75·· 1AWARDING CLAIMANT 45 DEGREES 
FOR- 3_0 PERa<;:ENT-LO.SS··OF. LE.FT LEG PLUS 3£ ·DEGREES FOR ;JO PER CENT UN-
SCHE,pULED DISABH; .. IT,Y.,· · '1 ' 

. ,. 'I 

. CLAl-~A~T ~:A~.,•~-AD CON.~INUING L~·G. A~D;, ;IA.CK PROBLE~s. · HE DEMON
STRA:rES DIFFICULTY IN USl~G -STAIRS,, SlT.T .. lN~ OR"•STA:;NDI NG TOO L.ONG 0 ., 1 ANY 
EXCESSIVE ACTIVITY INCREASES THE _PAIN• C',i\'t;JSES SOME' SWELL.ING .AND·STIFF-
NESS0 BACK PAIN BECOMES CHRONIC UPON EXERTION OR ACTIVITY• 

- . ._ ,• ,I ~ '• • ' .. ~ ... ,;•_,~::,: .:~., _:: • :: 

-•- ·-cLAIM,ANT CANNOT.RETURN.TO·H1s JOB AT-THE FAB-R(C .. MILL ANo·H,s 
REHA,BILITAT"ioN H·As BEEN HINDERE �- BY Hts RECURR·ING ME� 'ICAL, PROBLEMS.; 
AT THE. PRES.ENT TIME, -CLAIM_AN.T 1s. ENROLL.ED iN A BOOKKEEPING couRSE 
w·1-11cH SHOULD BE COMPLETED _BY MARCH, 1 9 7 6. 

-2 4 5-

DISSENT..i-v-r- os: ro? ^~rr;u
■/', ,*■ j X O iii tt * Vv i.- • J •

CHAIRMAN  ILSON DISSENTS AS FOLLO S
f/;

■v ., I RESPECTFULLY; DISSENT ;FROM THE MAJORITY HOLD 1 NGs.OF TH E BOARD
AND. VVpULD AFFIRM THE REFEREE'S- AFFIRMANCE OF THE DENIAL OF APRIL 2 1 ,
1 9 7 5,- ■■■•■V ..

Claima t comes i to this case fortified with the so called
'firema 's presumptio ' that his employme t is disputably presumed

TO BE THE CAUSE OF THE CARDIOVASCULAR DISEASE. THE BURDEN OF OVER
COMING THE- PRE:SUMPTION_IS U,i>pN THE FUND. MY EVALUATION OF THE EVI
DENCE ;RERSUADES ME .THAT THE PRESUMPTION HAS BEEN SUCCESSFULLY. OVER
COME;. AND, THAT;T,HE . EIGHT ;OF THE .EVIDENCE, SUPPORTS THE-IPROPR I ETYC OF
the de ial. csO'Vv

The MAJORITY OPINION APPEARS TO BE CONTRARY' TO HOLDINGS IN T O
PRECEDING CASES, CONSIDERED,. BY THE BOARD. ,I,N THE MATTER OF' THE COM
PENSATION OF-. ALTER: PFTUGHAUP,T , vC LAI MANT; '('UNDER SCORED) ,  CB CASE.
NO. 73 -3 5-2,5?,, ,.(-1 9 7.5 ) _;AND /I N iy.E:„M,ATTER OF THE COM PE N SAT ION 'OF KENNETH
HARMON, CLAIMANT (UNDERSCORED) ,  CB CASE NO. 7 4,-1 4 5:5 ( 1 9 7 5 )'.' O!

-S- M. KEITH  ILSON, CHAIRMAN

WCB CASE NO. 75-1026

THOMAS C. LEDWITH, CLAIMANT
POZZ1,  ILSON AND ATCHISON,
cl im nt s ATTYS,

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BX CLAIMANT .....

. Reviewed by board.,members ,vy.| lso .tusd, Phillips;v a '

, Claima t reouests ..review by the board of a referee's order

 HEREIN HE AFFIRMED AN A ARD ptf 4 5 ,.DE GRE;ES. FOR 3 0 RE R,.CENT LEFT LEG
DISABILITY MADE BY DETERMINATION ORDER OF MARCH 3 , 1 9 7 5 AND INCREASED
THE UNSCHEDULE D, P^ABIL,ITY; A ARD FROM -3 2',-DEGREES TO '9:6 .DEGREES FOR
3 0 PER CE;NT,OF .^HE, M AXjMJJM ROR. UNSGHEDOLE D D.l SAB I LITY* THE ISSUE'
ON REVIE IS T;HErEXTENT OF BOTH. SCHEDULED AND UNSCHEDULED DISABILITY.

.; ClAIMANT.'SU.FFEPEP A COMPENSABLE INJURY ON.. NOVEMBER 5 , 19 7 1
 HEN HE STEPPED IN A HOLE AND STRAINED HIS. LEFT KNEE AND, LO BACK.
CLAIMANT THEN UNDER ENT,FOUR KNEE SURGERIES IN JANUARY 1 972 ,, A
MENISCECTOMY, IN AUGUST 1 9 7 2 , AN ARTHROTOMY IN SEPTEMBER 1 9 73 ,
A FACETECTOMY OF THE PATELLA AND IN JANUARY! 1 9-7 4 ,. A PATELLECTOMY.

MARCH 3, 1976

ThE CLAIM  AS CLOSED MARCH 3 , 1 97 5 'A ARDING CLAIMANT 45 DEGREES
FOR 3 0 PE R-CENT LOSS OF LEFT LEG PLUS 3 2 DEGREES FOR 1 0 PER CENT UN
SCHEDULED DISABILITY. -• . r

■■ . Claima t has had co ti ui g leg a d, back problems, he demo 

str tes DIFFICULTY IN USING, STAIRS, FITTING OR STANDING TOO LONG. ANY
EXCESSIVE ACTIVITY INCREASES THE PAIN, CAUSES SOME S ELLI NG AND ST I F F
NESS. BACK PAIN BECOMES CHRONIC UPON EXERTION OR ACTIVITY.

. Claima t, ca  ot .retur to: his job at the fabric 'm ill A d hiS
REHABILITATION HAS BEEN HINDERED BY HIS RECURRING MEDICAL' PROBLEMS.
AT THE. PRESENT-TIME, .CLAIMANT IS ENROLLED IN A BOOKKEEPING COURSE
 HICH SHOULD BE COMPLETED BY MARCH, 1 9 76 .

-2 4 5
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BOARD AGREES THAT C,LA,l,M~NT.,.HAS SUSTAINED SOME LOSS OF EARN
ING CAPACITY AND CONCURS WITH THE '!="IND·INGS OF THE REFEREE THAT IT IS 
EQUAL TO 30 PER.CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DIS

ABILITY. 

WITH RESPECT TO' THE AWARD FOR 'SCHEDUt:EO DISABILITY, THE BOARD 
FINDS THAT CLAIMANT HAS' SUFFERED' A GREATER''DEGREE OF L.Oss·oF·PHYSICAL 

FUNCTION THAN THAT FOR WHICH HE HAS BEEN AWARDED AND THAT HE IS EN

TITLED TO 4 5 PER CENT LOSS FUNCTION OF THE LEFT LEG 0 

ORDER 

THE REFEREE'S ORDER DATED SEPTEMBER'22 _' 1°9 is IS MODIFIED 0 

CLAIMANT IS AWARDED ·6 7 ~ S · DEGRE.ES O'F• A MAXIMUM OF' 1 SO DEGREES FOR 

LOSS .FUNCTION LEFT LEG0 -. THIS AWARD FOR THE SCHEDULED DISABILITY IS 

IN LIEU OF AND NOT IN ADDITION TO THE AWARD MADE BY THE REFEREE. IN 
ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED. 

CLAIMANT'S COUNSEL IS' AWARDED'-AS A REASONABLE ATTORNEY'S 
FEE. FOR HIS SERVICES IN CbNNECTION WITH THIS. BOARD REVIEW, 2 5 PER 

CENT OF THE:INCREASED COMPENSATION MADE PAV.:ABLE ·av THIS ORDER NOT 
TO.EXCEED 2 1 300 DOLLARS-_ 

WCB CASE NO. 75-49 

STEPHAN L. POWELL, CLAIM/.\NT 
RINGO, WALTON AND EVES, 

CLAIMANT'S ATTYS 0 

RALPH TODD 1 DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 3, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO PHILLIPS. 

CLAIMANT REQUESTs··soARD RE'.v1:e:w OF THE-RE.FEREE' s· ORDER WHICH 

AFFIRMED A DETERMINATION ORDER DATED SEPTEMBER 9, 1975 f.WARDING 
CLAIMANT 9 6 DEGREES FOR: UNSCHEDULED LOW BACK·:c>'iSJ':B IL.ITY AND 3 7 • 5 
DEGREES FOR SCHEDULED LEFT LEG ,DISABIL'fTY0 

CLAIMANT WAS EMPL-OYED BY 'A SOFT DRINK COMPANY ·wHEN HE sus
TAINED A COMPENSABLE BACK INJURY IN JULY 197·3 • A MYELOGRAM INDICATED 
A HERNIATED L4 -5 LEFT-SIDED NUCLEUS PULPOSIS AND A LAMINECTOMY WAS 

PERFORMED IN AUGUST 1973 0 POSTOPERATIVELY, CLAIMANT HAD RESIDUAL 
LOW BACK AND LEFT LEG PAIN ALONG WITH CONSIDERABLE PERSISTENT FOOT 
DROP 0 A SECOND LUMBAR LAMINECTOMY'\NAS PERFORMED AT 0 THE. L3 -4 LEVEL 
IN DECEMBER t 9 7 3 • CLAIMANT CONTINUED TO t-lAVE .. LOW'-,BACK AND LE FT LEG 

PAIN WHICH WAS EXACERBATED BY ACTIVITY0 A THfR-D MYELOGRAM REVEALED 

NO DEFINITE ABNORMALITIES• 

IN JUNE t 9 7 s CLAIMANT' s COMPLAiNTS WERE ·coNTINUED LOW BACK 
PAIN 1 CRAMPS IN THE LEFT LEGi TINGLING AND NUMBNESS IN THE FOOT AND 
LEG COMBINED WITH FOOT DROP 0 THE INJURY AFFECTED--HIS' ABILITY TO WALK 
AND PRECLUDED LIFTING AND SENDING ACTIVITY 0 CLAIMANT DID NOT RETURN 
TO THE SOFT DRINK COMPANY, BUT IS' NOW•. EMPLOYED'AS A TRA;NS1PORTATION 

SUPERVISOR OF A BU-S .COMPANY. fCL'::.AIMA'NT HAS ·A BACHELOR''S DEGREE AND 
HAS ALMOST .COM PLE.TE:D A .FI F'TH Y-EA'R~ , .. • . •\ '·~'' 1 ' .• ·: '· .. ' 

:-• :: • •· '; :"i-~io• ';_,; ~.4;-:-,. ••..-• -:1.,_} ( . .' ,(:, • r • ~-,d. 

THE REFEREE FOUND THAT CLAIMANT., s WORK HISTORY DID NOT INDI

CATE THAT HIS EARNING1,,CAPACITY::-wAs<s'.l!Ji'3$TANT'IALL':.Y' DEPENDENT UPON HIS 
ABILITY TO PERFORM STRENUOUS ·PHYSfCAL.:"WORK'-:"Ct:.;AlMANT .HAS TRAINING 

AND EXPERIENCE IN LIGHT AND SEE:fE'N·TAR-V w'6R"KiWHICH 'HE 'HAS SHOWN ABILITY 
.•H ,:..u~ ~6 -; 

;:_ l• ~2 4 6 -

-

-

-

Th board agr  s that c^aim^nt^has sustain d som loss of  arn
ing CAPACITY AND CONCURS  ITH THE BINDINGS OF THE REFEREE THAT IT IS
EQUAL TO 3 0 PER CENT OF THE MAXIMUM ALLO ABLE FOR UNSCHEDULED DIS
ABILITY.

With r sp ct to th Award for sch dul d disability, th board
FINDS THAT CLAIMANT HAS SUFFERED A GREATER DEGREE OF LOSS OF PHYSICAL
FUNCTION THAN THAT FOR  HICH HE HAS BEEN A ARDED AND THAT HE IS EN
TITLED TO 4 5 PER CENT LOSS FUNCTION OF THE LEFT LEG.

ORDER
The referee s ORDER DATED SEPTEMBER'2 2, j'9 7 5 is MODIFIED,

CLAIMANT IS A ARDED .6 7.5 DEGREES OF' A MAXIMUM OF 150 DEGREES FOR
LOSS FUNCTION LEFT LEG. THIS A ARD FOR THE SCHEDULED DISABILITY IS
IN LIEU OF AND NOT IN ADDITION TO THE A ARD MADE BY THE REFEREE. IN
ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED.

Claima t*s cou sel is awarded as a reaso able attor ey s
FEE FOR HIS SERVICES. IN CONNECTION  ITH THIS BOARD REVIE , 25 PER
CENT OF THE ; INCREASED COMPENSATION MADE PAYABLE BY THIS ORDER NOT
TO EXCEED 2,300 DOLLARS'. ■■

WCB CASE NO. 75-49

STEPHAN L_. POWELL, CLAIMANT
R1NGO, VVALTON AND EVES,
cl im nt s ATTYS. *

RALPH TODD, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

R vi w d by board m mb rs wilson And phTLlips, a

Claimant r qu sts board r vi w of th r f r  * s ord r which
AFFIRMED A DETERMINATION ORDER DATED SEPTEMBER 9 , 1 9 75 ^ ARDING
CLAIMANT 96 DEGREES FOR 1 UNSCHEDULED LO BACK'DiSABILITY AND 37.5
DEGREES FOR SCHEDULED LEFT LEG OISABIL1TY,

Claima t was employed by a soft dri k compa y whe he sus
t ined A COMPENSABLE BACK INJURY IN JULY 1 9 73 . A MYELOGRAM INDICATED
A HERNIATED L4 -5 LEFT-SIDED NUCLEUS PULPOSIS AND A LAMINECTOMY  AS
PERFORMED IN AUGUST 1 973 . POSTOPE RAT IVE LY, CLAIMANT HAD RESIDUAL
LO BACK AND LEFT LEG PAIN ALONG  ITH CONSIDERABLE PERSISTENT FOOT
DROP. A SECOND LUMBAR LAM 1 NECTOMY  AS PERFORMED AT THE L3 4 LEVEL
IN DECEMBER 1 9 73 . C LAI MANT CONT IN UE D TO HAVE LO BACK AND LEFT LEG
PAIN  HICH  AS EXACERBATED BY ACTIVITY. A THIRD MYELOGRAM REVEALED
NO DEFINITE ABNORMALITIES. 1 r * * :

In JUNE 1 9 7 5 CLAIMANT S COMPLAINTS  ERE CONTINUED LO BACK
PAIN, CRAMPS IN THE LEFT LEG; TINGLING AND NUMBNESS IN THE FOOT AND
LEG COMBINED  ITH FOOT DROP. THE INJURY AFFECTED H I S AB I LITY TO  ALK
AND PRECLUDED LIFTING AND BENDING ACTIVITY. CLAIMANT DID NOT RETURN
TO THE SOFT DRINK COMPANY, BUT. IS! NO - E M PLOYED AS A TRANSPORTATION
SUPERVISOR OF A BUS .COMPANY; ^CLAIMANT HAS A BAtiHELOR S DEGREE AND
HAS ALMOST COMPLETED A FIFTH YEAR. A ;

The referee fou d that claima t s work history did  ot i di
c te THAT HIS EARNING«CAPACITY  AS ■SUBSTANTIALLY DEPENDENT UPON HIS
 bility to perform strenuous PHYSI'cAL-'WORK cl im nt h s tr ining

AND EXPERIENCE IN LIGHT AND SEDENTARY  ORK* H1CH HE HAS SHO N ABILITY

MARCH 3, 1976
■o

r -2 4 6
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TO ADEQUATELY PERFORM 0 EARNING CAPACITY IS DETERMINED IN RELATION TO 

CLA'irvit,t.JT' S ABILITY TO GAIN AND H_O-LD WORK IN THE BROAD FIELD OF GENERAL 

INDUSTR'IAL OCCUPATIONS. 

THE REF_EREE CONCLUDED THAT CLAIMANT HAD SUFFERED A L.OSS OF 

EARNING CAPACITY BUT, AFTER CON_SIDERING SUCH FACTORS AS AGE, ABILITIES 

AND EDUCATION, THE AWARD OF 96 DEGREES MADE BY THE DETERMINATION 

ORDER ADEQUATE LY COMPENSATED CLAIMANT• 

THE REFEREE FOUND THAT COMPARING- CLAIMANT' s LEG CONDITION ~.rbw 
WITH ITS CONDITION BEFORE THE INJURY, THE AWARD FOR LEFT LEG MADE 'sy 

THE DETERMINATION ORDER WAS ADEQUATE. 

THE BOARD, ON 'DE NOVO _REV JEW, CONG URS_ W 1TH THE FIND t'NG S MADE 

'BY THE REFEREE AND AFFIRMS HIS ORDER 0 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 15, l 97~ IS AFFIRMED. 

WCB CASE NO. 75-'2288 

GEORGE E. FINNEY, CLAIMANT 
EVOHL F 0 MALAGON, CLAIMANT'S ATTY. 

OEPT 0 OF JUSTICE, DEFENSE ATTY• 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 3, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF A REFEREE'S ORDER IN 

WHICH HE AWARDED CLAI_MANT AN ADDITIONAL 3 0 DEGREES ( MAKING A TOTAL 

OF 120 DEGREES) FOR SCHEDULED RIGHT LEG DISABILITY - AWARDED 64 DE

GREES FOR 20 PER CENT UNSCHEDULED LOW BACK DISABILITY - AND FOUND 

THAT,J',HE FIVE YEAR AGGRAVATION PERIOD PROPERLY BEGAN APRIL 2·, 19_70 0 

THE 0,NLY ISSUE ON l~EVIEW IS THE EXTENT OF CLAIMANT'S UNSCHEDULED , 

DISABILITY. 

VVHJLE WORKING IN A SAWMILL, CLAIMANT SUFFERED A COMPENSABLE 

INJURY IN JULY _1 969 WHEN HE FRACTURED HIS RIC;HT ANKLE 0 CLAIMANT HAD 

SUR~ E RY AND _ I N APR I L 1 9 7 0 A DE TE R M I NAT ION OF~ DE R AW ARD E D 2 0 DEG R EE S 

FOR LOSS OF RIGHT FOOT. 

JN 1972, CLAIMANT'S ANKLE.C.ONDITION WORSENED AND IN JULY 19_72 

AN ANKLE FUSION _WAS PERFORMED, F_OLLOWED BY A ,RE-FUSION IN MAY 1 973 • 

A SECOND DETERMINATIO_N QRDER ENTERED IN MAY 1 9?5 AWARDED.TEMPORARY 

TOTAL DISADILITY AND 90 DEGREES FOR PARTIAL LOS,s OF_THE RIGHT LEG, 

CLA1rv~ANT 1 S RIGHT FOOT IS BENT INWARD. HE WEAR-SAN ELEVATl":D 

SHOE, LIMPS, CANNOT WALf< OVER TWO BLOCf<S AND CANNOT DRIVE OR SIT FOR 

MORE THAN A SHORT PERIOD OF TIME 0 .DR 0 COHEN RATES CLAIMANT'S RIGHT 

FOOT DISABILITY AS SEVERE, Tl~E REFEREE FOUND CLAIMANT HAD BUT 2 0 

PER CENT OF USE REMAINING, 

DR. COHEN AL.SO RELATES CLAIMANT' s HIP AND LOW_ BACK DIFFJCUL-' 

TIES TO CLAIMANT'S LIMP_ CAUSED BY THE FOOT POSITION AND SHORTENIN,G, 

OF,,THE RJGHT ,LOW_ER ,EXTRE_MITYe _ _ C9!:-ISE::QU_ENTLY 1 _ THE REFEREE FOUND 

cLAlfV!~NT HAD uNsc·1;1E!=Jui..i::p--LC?w -'?.i:-c~ .J?-,\3~B)-~i,::v ,EQUAL. ,:-o 64- i;:i~GREEs ., 

OF A __ MAXIMUM OF_,320 DEqREES• ,CL,AIM!',NT~~-COUNSE_L CONTE-NDS.C,LAIM

ANT1 5 LOS-S OF ,E-ARNING C,APAC IT,Y H/\S~-BEEN DIMINISHED BY A MUCH HIGHE'2i 
,. • < • :!, •" •, • ~.,_ • •• : • • ~ ,•, C • , • -~ ·• •• • • • • C , • • • C ( .::;. ·•• • ! , • • • , .. , ' ", ~ :; 

DEG~E.Ea ,_-._ -.,:· 

_,_ ..:.2 4 7 -: 

TO ADEQUATELY PERFORM. EARNING CAPACITY IS DETERMINED IN RELATION TO
C LA'i ivtANT * S ABILITY TO GAIN AND HOLD WORK IN THE BROAD FIELD OF GENERAL
INDUSTRIAL OCCUPATIONS.

The REFEREE CONCLUDED THAT CLAIMANT HAD SUFFERED A LOSS OF
EARNING CAPACITY BUT, AFT'S CONSIDERING SUCH FACTORS AS AGE, ABILITIES
AND EDUCATION, THE AWARD OF 96 DEGREES MADE BY THE DETERMI NATION
ORDER ADEQUATELY COMPENSATED CLAIMANT.

'The REFEREE FOUND THAT COMPARING CLAIMANT1 S LEG CONDITION STOW

WITH ITS CONDITION BEFORE THE INJURY, THE AWARD FOR LEFT LEG MADE BY
THE DETERMINATION ORDER WAS ADEQUATE. •

The BOARD, OKl'DE NOVO REVIEW, CONCURS WITH THE FUNDINGS MADE
BY THE REFEREE AND AFFIRMS HIS ORDER.

order
Th ORDER OF THE REFEREE DATED AUGUST 1 5 , 1 9 7 5 IS AFFIRMED.

WCB CASE NO. 75—2288 MARCH 3, 1976

GEORGE E. FINNEY, CLAIMANT
EVOHL F. MALAGON, CLAIMANTtS ATTY.
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT * . , ..

R vi w d by board m mb rs wilson and moor , ..

Claimant r qu sts r vi w by th board of a r f r  's ord r in
WHICH HE AWARDED CLAIMANT AN ADDITIONAL 3 0 DEGREES ( MAKING A TOTAL
OF 120 DEGREES) FOR SCHEDULED' RIGHT'LEG DISABILITY AWARDED 6 4 DE
GREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY AND FOUND
THAT'THE FIVE YEAR AGGRAVATION PERIOD PROPERLY BEGAN APRIL 2 , 1 9 7 0 ,
THE ONLY ISSUE ON REVIEW IS THE EXTENT OF CLAIMANT1 S' UNSCHEDULED
DISABILITY. .... V

While worki g i a sawmill, claima t suffered a compe sable

INJURY IN JULY 196.9 WHEN HE FRACTURED HIS RIGHT ANKLE, CLAIMANT HAD
SURGERY AND.IN APRIL 19 7 0 A DETERMINATION ORDER AWARDED 2 0 DEGREES
FOR LOSS OF RIGHT' FOOT.

• I 1 9 7 2 , claima t s ANKLE CONDITION WORSENED AND IN JULY 19.72

AN. ANKLE FUSION WAS PE R FOR ME D, FOLLOWE D BY A^RE-FUSION IN MAY 1 9,7,3.
A SECOND PETE R MJ NATION ORDER.. E N-JEREO. I N-.M AY 1 9 7 5 AWARDED. TE M PORARY
TOTAL DISABILITY AN D 9.0:; PE GRE E S FOR PARTIAL LOSS OF , TFj E RIGHT LEG.

Claima t's right foot is be t .i ward. he wears a elevated

SHOE, LIMPS, CANNOT WALK OVER TWO BLOCKS AND CANNOT DRIVE OR SIT FOR
MORE THAN A SHORT PER IOQ OF TIME. PR. COHEN RATES CLAIMANT1 S RIGHT
FOOT DISABILITY .AS SEVERE. THE REFEREE FOUND, CLAIMANT HAD BUT 2 0

PER CENT OF USE REMAINING.

t)R. COHEN ALSO RELATES claima t s HIP AND LOW, BACK DIFFICUL
TIES TO CLAIMANT'S LIMP CAUSED BY THE FOOT POSITION AND SHORTENING

OF THE RIGHT.LOWER EXTREMITY. CONSEQUENTLY, THE REFEREE FOUND
CLAI MANT HAD UNSCHE DULED LOW BACK DI SABILITY ,EQUAl TO 64 DEGREES
OF A. MAXIMUM OF 3 2 0 DEGREES. CLAI MANT* S. COUNSEL CONTE ND S C LA I M
ANT* S LOSS OF E ARNING C.APAC IT,Y HAS, BEEN DI M INI SHEP BY A MUCH HIGHER
DEGREE, 5 .  ..
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1 WHO 1s··30_ Y_E:AR;=!,OF,.AGe:\ HAS A c;e:o AND HAS HAD eOME 

TECHNICAL TRAINING IN PREPA~ING TO BECOME AN ELECTRONIC TECHNICIAN. 

LATER A"r UMPQUA COMMUNITY COLLEGE HE TOOK ACCOUNTING CLASSES 0 IT 

APPEARS_ CLAIMANT HAS ABANDONED THESE PROGRAMS TO BECOME SELF

EMPLOYED1 BRONZE-PL.AT ING .ITEMS SUCH, Aff E!.A:By SHOES - HE DOES NOT 

WISH ANY FURTHER SCHOOLING .. OR "r_RAINING 0 
. . . . ·. ~ :- ·,, . . 

THE REFEREE FOUND IT DIFFICULT. TO As·sEss CLAIMANT"s Loss OF 

WAGE EARNING CAPACITY SINCE _THERE WAS LITTLE DOCUMENTATION OF CLAIM

ANT" s _EARNING DATA·, AND -A _PROJECTION _OF' Hi'S"EARNINGS FROM HIS PROPOSED 

BUSINESS VENTURE WAS SPECULATIVE• HOWEVER·, ·CLAIMANT DOES HAVE' LIM I

TED USE OF HIS BACK AND HIS BACK HAD BEEN ONE- OF. CLAIMANT" S MORE IM

PORTANT ASSETS IN THE ,LABOR MARKET B_EF,ORE HIS INJURY, THEREFOR!==, 

CLAIMANT, THE REFEREE CONCLUDED, WAS ENTITLED TO AN AWARD OF 64 

DEGREES FOR HIS LOSS OF EARNING CAPACITY. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 

.CONCLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER 0 

ORDER 

THE ORDER OF" THE _REFEREE DATED-SEPTEMBER Z 6, 1 9 7 5 IS AFFIRMED. 

WCB CASE NO. 74-7Q8 

EDITH MORGAN, CLAIMANT 
GLENN RAM IREZ 1 CLAIMANT" S ';P,TT'(0 

DEPT0 OF JUSTICE, DEFENSE ATTYe 
REQUEST FOR REVIEW BY CLAll')l!ANT 

MARCH 3, 1976 

REVIEWED BY BOARD MEt-:1BERS WILSON "AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW-OF A REFEREE'S ORDER WHEREIN 

SHE FOUND CLAIMANT" _S CLA(M HAD NOT BEEN- PREMATURELY CLOSE·D 1 THAT 

CLAIMANT WAS NOT ENTITLED TO FURTHER MEDICAL CARE AND TREATMENT, 

ANO AWARDED 32 DEGREES FOR IO PER CENT UNSCHEDULED DISABIL.ITV0 

THESE ARE THE ISSUES ON REVIEW 0 
•• i~, 

CLAIMANT, A POTATO ·s1ZER-, \-sus'rAINED A COMPENSABLE INJURY ON 

JANUARY 11 1 1973_W.HEN SHE REAC.HED'-'ACROSS THE BELT IN ·FRONT OF HER, 

D_R 0 PALZINSKI DIAGNOSED A _STRAIN OF THE DORSAL SPINE 0 · SHE WAS RE

FERRED TO DRe KLUMP FOR NEUROLOGICAL EVALUATION, HE CONCLUDED ON 

MAY 1 1 197 3 THAT HER DIFFICULTY 'iNAs· NOT ON A NEUROLOGICAL BASIS AND 

REFE~RED HER TO DR 0 LILLYi FOR ORTHOPEC>IC :.CONSULTATION 0 DR 0 LILLY 

FOUND SOME DEGENERATIVE DISC DISEASE,·'' NORMAL FOR A PERSON HER AGE -

THAT .THERE APPEARED TO BE SOME' FUNCTIONAL OVERLAY W 1TH RESPECT TO 

HER ARM COMPLAINTS _AND THAT PERHAPS SHE HAD STRETCHED THE BRACHIAL 

PLEXUS 0 HE REFERRED CLAIMANT TO THE DISABILITY PREVENTION_ DIVISION. 

DRe JULIA PERKINS REPORTED CLAIMANT HAD CONSIDERABLE INTELLEC

TUAL POTENTIAL WHICH HAD NEVER B_EEN DEVELOPED 1 ·ALTHOUGH A VOCATIONAL 

COUNSELOR COt-!TACTED CLAIMANT, IT WAS INDI-CATED CLAIMANT'S RETIRE_D 

HUSBANO DID NOT WISH HER TO RETURN TO WORK SO SHE DID NOT AVAIL HER

SELF OF VOCATIONAL RETRAINING SERVICES. ,· ·••, 

CLAIMANT ALSO WAS' SEEN. AT THE BACK EVALUAT,ION CLINIC ON' NOVEM

BER 29 1 1973.0 IT WAS THE ME'M-BERS OPINION THAT CLAIMANT'S CONDITION 

WAS STATIONARY - THAl", ALTHOUGH. SHE COULD NOT RETURN TO HER SAME 

OCCUPATION, SHE SHOULD CONSIDE·R· SOME OTHER OCCUPATION, AND THAT THE 

TOTAL LOSS OF FUNCTl~N TO THE BACK DUE TO THE INJURY WAS MINIMAL0 

-2 4 8 -
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Cl im nt, who is 30 ye rs of"  ge, h s  geo  nd h s h d some
TECH ICAL TRAI I G I PREPARI G TO BECOME An ELECTRO IC TECH ICIA .
LATER AT UMPQUA COMMU ITY COLLEGE HE TOOK ACCOU TI G CLASSES. IT
APPEARS CLAIMA T HAS ABA DO ED THESE PROGRAMS TO BECOME SELF-
EMPLOYED, BRO ZE PLATI G ITEMS SUCH AS BABY SHOES HE DOES  OT
WISH A Y FURTHER SCHOOLI G. OR TRAI I G.

The referee found it difficult to  ssess cl im nt1 s loss of

WAGE EAR I G CAPACITY SI CE THERE WAS LITTLE DOCUME TATIO OF CLAIM
A T1 S EAR I G DATA, A D A PROJECTIO OF HIS EAR I GS from h s proposed
BUSI ESS VE TURE WAS SPECULATIVE. HOWEVER, CLAIMA T DOES HAVE LIMI
TED USE OF HIS BACK A D HIS BACK HAD BEE O E OF CLAIMA T* S MORE IM
PORTA T ASSETS I THE LABOR MARKET BEFORE HIS I JURY, THEREFORE,
CLAIMA T, THE REFEREE CO CLUDED, WAS E TITLED TO A AWARD OF 6 4
DEGREES FOR HIS LOSS OF EAR I G CAPACITY.

The BOARD, O DE  OVO REVIEW, CO CURS WITH THE FI DI GS A D
CO CLUSIO S OF THE REFEREE A D AFFIRMS HIS ORDER.

ORDER
The order of the referee d ted September 2 6 , 1975 is  ffirmed.

WCB CASE NO. 74-768 MARCH 3, 1976

EDITH MORGAN, CLAIMANT
GLE  RAMIREZ, CLAIMA T* S ATTY,
DEPT. OF JUSTICE, DEFE SE ATTY.
REQUEST FOR REVIEW BY CLAIMA T

R vi w d by board m mb rs wilson and moor .
Cla mant r qu sts board r vi w of a r f r  ’s ord r wh r in

SHE FOU D cla mant s CLAIM HAD  OT BEE PREMATURELY CLOSED, THAT
CLAIMA T WAS  OT E TITLED TO FURTHER MEDICAL CARE A D TREATME T,
AND A ARDED 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY.
THESE ARE THE ISSUES ON REVIE .

Cl im nt,  pot to sizer, sust ined  compens ble injury on

JANUARY 1 1 , 1 9 73  HEN SHE REACHED'ACROSS THE BELT IN FRONT OF HER.
DR. PALZINSKI DIAGNOSED A STRAIN OF THE DORSAL SPINE. SHE  AS RE
FERRED TO DR. KLUMP FOR NEUROLOGICAL EVALUATION, HE CONCLUDED ON
MAY 1 , 1 9 73 THAT HER DIFFICULTY  AS NOT ON A NEUROLOGICAL BASIS AND
REFERRED HER TO DR. LILLY, FOR ORTHOPEDIC CONSULTATION. DR. LILLY
FOUND SOME DEGENERATIVE Disc DISEASE, NORMAL FOR A PERSON HER AGE
THAT THERE APPEARED TO BE SOME FUNCTIONAL OVERLAY  ITH RESPECT TO
HER ARM COMPLAINTS AND THAT PERHAPS SHE HAD STRETCHED THE BRACHIAL
PLEXUS. HE REFERRED CLAIMANT TO THE DISABILITY PREVENTION DIVISION.

Dr. JULIA PERKINS REPORTED CLAIMANT HAD CONSIDERABLE INTELLEC
TUAL POTENTIAL  HICH HAD NEVER BEEN DEVELOPED. ALTHOUGH A VOCATIONAL
COUNSELOR CONTACTED CLAIMANT, IT  AS INDICATED CLAIMANT S RETIRED
HUSBAND DID NOT  ISH HER TO RETURN TO  ORK SO SHE DID NOT AVAIL HER
SELF OF VOCATIONAL RETRAINING SERVICES.

Cl im nt  lso w s seen  t The b ck ev lu tion clinic on Novem
ber 2 9 , 1 973 . IT  AS THE MEMBERS OPINION THAT CLAIMANT1 S CONDITION
 AS STATIONARY THAf, ALTHOUGH SHE COULD NOT RETURN TO HER SAME
OCCUPATION, SHE SHOULD CONSIDER SOME OTHER OCCUPATION, AND THAT THE
TOTAL LOSS OF FUNCTION TO THE BACK DUE TO THE INJURY  AS MINIMAL.
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IN·JANUARY"t 974, DF-'< 0 PALZINSKI CONCURRED AND THE DETERMINATION ORDER 

ISSUEc:O FEBRUARY 25, 1974.AWARDEO.CLAIMANT·'NO COMPENSATION FOR PER

MANENT PARTIAL DISABILITY 0 

THE, REFEREE ,FOUND THE CLAIMANT'S CLAIM"i-lAD BEEN PROPERLY CLOSED 

ON FEBRUARY 2 5 1 • 1 9 7 4 • DR• KLUMP HAD FOUND NOTH I NG NEUROLOGICALLY 

WRONG W,l"'f.'H,CLAIMANT, i.D-R 0 • LILL.cY HAD FOUND NOTHING WRONG ORTHOPEDICALLY 

AND BACK EVALUATION CLIN18, AFTER -EXAMINING CLAIMANT ON NOVEMBER 29, 

197 3 -FOUND HE.R TO .BE--MEDICALLY· STATIONARY AND RECOMMENDED CLAIM 

CLOSURE 0 

THE REFEREE CONCLUDED, BASED ON CLAIMANT'S AGE, EDUCATION, 

MENTAL C:APACITY AND OTHER REL.EVANT FACTORS, THAT CLAIMANT HAD SUF

FERED A LOSS OF WAGE EARNING CAPACITY WHICH -'WOULD BE COMPENSATED 

BY AN AWARD OF 3Z DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY. 

THE: RE~EREE FOUND THE: CIRCUMSTANCES OF THIS CASE DID NOT JUSTIFY 

,.IMPOSITION OF ATTORNEY'S FEES OR PENALTIES, 

fo,LTHOUGH CLAIMANT SOUGHT AND,RECEIVED MEDICAL CAR-E SUBSEQ.UENT 

TO THE CLOSURE OF HER CLAIM, THERE HAS BEEN NO REQUEST FROM, A DOCTOR 

FOR AUTHORIZATION OF' TREATMENT OR A STATEMENT THAT FURTHER MEDI

CAL TREATMENT rs· DEEMED NECESSARY FOR CONDITIONS CAUSALLY RELATED 

TO CLAIMANT'S COMPENSABLE I NJURY 0 WI THO UT SUCH THE REFEREE FOUND 

NO BP,SIS TO ORDER SUCH TREATMENT U.NDER ORS 656 0 Z4s,· 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 

CONCLUSIONS OF THE REFEREE ON ALL ISSUES AND AFFlf,MS AND ADOPTS 

HER_ ORDER• 

ORDER 

THE·-ORDER .ore· THE .REFEF<C::E DATED AUGUST Z Z, 197 5 IS AFFIRMED, 

WCB CASE NO. 74-2749 

Dfa.RRELL BP,RCLfY, CL.iIMP.NT 
WILLIVER AND FORCUM, CLAIMANT'S ATTYS,· 

JONES, LANG,• K_LEIN, WOLF'•AND SMITH, 

DEFENSE A TTYS. 

'RE.QUEST FOR REVIE•W .B.Y-EMPLOYEf, 

M/c,RCH 4; 1976 

REVIEW-ED l3Y 13O·AR·.D· -MEMBERS WIL.SO~, ANO PHILLIPS• 

THE ~MPLOYEF, SEEl-<:S ,REVIEW, BY THE: l3OARD OF THE-REFEREE'S ORD.ER 

WHICH DISPROVED ITS -DENIAL OF CLA·IMANT 1 S AGGRAVATION CLAIM, ORDERED 

IT TO AC.CE.PT THE CLAll'vl FOR PAYME~,T OF .BENEFITS 'P1"OVIDE.D BY' LAW AND 

TO PAY THE REASONAF'.LE MF:OICAL EXPENSES INCUl"RED f-JY CLAIMANT FROM AND 

A,FTEF, MAY 1 8, 1 9-7·3 • 

or-:i DECE·MElER'3 ,(·197,1 CLAIMANT RECEIVED A COMPENSABLE INJURY TO 

HIS; NECK AND UPP.El':. GACK WHICH WAS. MEDICALLY DIAGNOSED AS A CONTU

._S.ION, SPRAIN ANO STRAIN' 'TO THE NECK, HEAD,· UPPER BACK AND POSTERIOR 

SHOI.-JLDER GIROL.::ES 1 SUPERIMF'OSED·,ON· SEVERE DEGENERATIVE DISC ·DISEASE 

AT CG ~c7 • :;:CL,AIMANT•, -AT THAT-TIME, .. WAS.,WORKING FOR .. ESCO 'CORPORATION 

AND CONTINUED SA.ID:EMPLOYMENT:W•ITHOUT'MISSING ANY TIME F.'ROM WORK 

UNTI.L AUGUST ,I 9.7•2 WHEN .HE 'TERM·INATED_ TO BEG'l·N ,WORKING FOR BROOKS

WILLAMET-TE CORPORAT IQN IN BEND, 

·,ON,JUNE•4, 

;, 1• 

1·,9 7,3, CLAIMANT'S CLAIM WAS ,CLOSED BY A DETERMINATION 

'-2 4 9 -

IN-JANUARY ! 9 74 , DR, PAL2INSKI CONCURRED AND THE DETERMINATION ORDER

ISSUED FEBRUARY 25, 1 9 7 4. AWARDED C LAI MANT 'NO COM PENSATlON FOR PER
MANENT PARTIAL DISABILITY,

The RE FE REE FOUND THE .CLAIMANT1 S C LAI M HAD BEEN PROPERLY CLOSED

ON FEBRUARY 2 5 1 9 7 4 . OR, KLUMP HAD FOUND NOTHING NEUROLOGICALLY
WRONG W.ITHCLAIMANT, DR, LILLY HAD FOUND NOTHING WRONG ORTHOPE DICALLY
AND BACK EVALUATION CLINIC, AFTER EXAMINING CLAIMANT ON NOVEMBER 29,
1 9 7 3 >F<DUND HE.R TO .BE-MEDICALLY. STATIONARY AND RECOMMENDED CLAIM
CLOSURE. ■  

The REFEREE CONCLUDED:, B A SE D ON ..G LA I M ANT S AGE, EDUCATION,

MENTAL CjAPAC ITY AND OTHER RELEVANT FACTORS, THAT CLAIMANT HAD SUF
FERED A LOSS OF WAGE EARNING CAPACITY WHICH WOULD B E COM PE N SAT ED
BY AN AWARD OF 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY,

: The-: REFEREE FOUND THE CIRCUMSTANCES OF THIS CASE DID NOT JUSTIFY

• IMPOSITION OF ATTORNEY'S FEESiOR'PENALTIES,

Although claima t sought a d received medical care subseque t

TO THE CLOSURE OF HER CLAIM, THERE HAS BEEN NO REQUEST FROM A DOCTOR
FOR AUTHORIZATION OF- TREATMENT :OR.A STATEMENT THAT FURTHER MEDI

CAL TREATMENT FS- DEE MED NECESSARY FOR CONDITIONS CAUSALLY RELATED
TO CLAIMANT1 S COMPENSABLE INJURY, WITHOUT SUCH THE REFEREE FOUND

NO BASIS TO ORDER SUCH TREATMENT UNDER ORS 6 5 6 . 2 4 5 .' .

-The board,, o de  ovo review, .co curs with the fi di gs a d

CONCLUSIONS OF THE REFEREE ON. ALL ISSUES AND AFFIRMS AND ADOPTS
HER ORDER,. . i

:i. ORDER.

The ORDER .OF THE REFEREE DATED AUGUST 2 2 , 19 7 5 IS AFFIRMED.

 .CB CASE NO, 74-2749 MARCH 4, 1976

DARRELL BARCLAY, CLAIMANT
 ILLIVER and fo.rcum , claimant s ATTYS.' S
JONES,. LANG,' KLEIN,  OLF-AND SMITH,

... .DEFE NSE ATTYS,.
"REQUEST FOR REVIEW ;B-Y *E M PLOYE-R •• . ■ i ;

Reviewed by board members wilso a d Phillips.

The EMPLOYER SEEKS .REVIEW/BY the board of the referee s order

WHICH disproved its de i al of claima t s aggravatio claim, ordered

IT TO ACCEPT THE CLAIM. FOR PAYMENT OF"BENEFITS PROVIDED BY LAW AND
TO PAY THE REASONABLE MEDICAL EXPENSES INCURRED BY CLAIMANT FROM AND
AFTER MAY 13 , 19 73 . 1 /.

O DECEMBER: 3 , 1 9 7,1 CLAIMANT RECEIVED A COMPENSABLE INJURY TO

HlS NECK. AND UPPER- HACK W H IC H , WA S. M E D l C A LLY DIAGNOSED AS A CONTU-
.S ION, SPRAIN AND STRAIN TO THE NECK;, HEAD, UPPER BACK AND POSTERIOR
SHOU.LDER GIRDLES, SUPERIMPOSED ,ON: SEVERE DEGENERATIVE DISC 'DISEASE
AT C6 C 7 . ^.'CLAIMANT', AT THATTIME,. WAS.iWORKING FOR.ESCO CORPORATION
AND CONTINUED SA.ID .'EMPLOYMENTiWITHOUT 'MISSING ANY TIME FROM WORK
UNTIL AUGUST ,1 9.7)2 WHEN HE TERMINATED TO BEGIN iWORKING FOR BROOKS
WILLAMETTE CORPORATION IN BEND. ,

O JUNE' 4 , 1:9 7.3 CLAI Ma t S CLAIM WAS,CLOSED BY A DETERMINATION
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R lJ E H W H IC H AW AR DE D C I_ A I MAN T 3 2. DE GR E E S ~- 0 R I O Pt R C E NT UN SCH E D -

ULED NECK, HEAD AND UPPER BACK DISABILITY, 

ON FE B RU ARY 2 6 , I 9 7 3 C LA I M ANT R EC E I VE D A COM PE NS AB LE I NJ UR Y 

TO HIS RIGHT SHOULDER RESULTING FROM A FALL WHILE WORKING FOR 

BROOKS-WILLAMETTE CORPORATION - TH IS I NJUFiY WAS DIAGNOSED AS A 
P.OST.,-TRAUMATIC TENDINITIS IN THE RIGHT SHOULDER INVOLVING THE ROTA
TOR CUFF AND ALSO THE L_ONG HEAD OF THE BICEPS, CLAIMANT RECEIVED 

CONSERVATIVE TR£ATMENT AND HIS CLAIM WAS CLOSED ON JULY 30, 1973 

WITH AN AWARD OF 16 DEGREES FOR 5 PER Cf_NT UNSCHEDULED DISABILITY. 

ON MARLH 3 0, I 9 7 3 CLAIMANT RE.CE IVE O A COM PE NSAB'c-E INJURY TO HIS 

RIBS AND HIS CLAIM. WAS REOPENED AND AGAIN CLOSED ON MAY 28, 1973 

WITH ADDITIONAL AWARD OF 4 8 DEGREES MAKING A TOTAL OF 6 4 DEGREES 

FOR t,JNSCHEOULED DISABILITY RESULTING FROM THE TWO 1973 INJURIES• 

0N APRIL 3, 1974 DR 0 . WATTLEWORTH, WHO HAD BEEN ONE OF CLAIM-

ANT'S TREATING PHYSICIANS, HAD NOTIFIED LSCO' S WORKMEN'S COMPEN

SATION CARR IE R THAT C L,C..1 MANT HAD PE RS I STENT NECK PAIN AND HEADACHES 

WHICH SEE MED TO BE GETT I NG WORSE AND HE REC OM MENDED FURTHER CARE 

ANO TREATMENT~ ON JULY 1 7 197 4 THE CARRIER ISSUED A DENIAL. 

IT IS THE EMPLOYER'S CONTENTION THAT CLAIMANT'S PRESENT 

CONDITION IS NOT RELATED TO THE INJuRY WHICH HE SUFFERED WHIL.E 

EMP1.0YE.D BY ESCO BUT 15 THE RESULT OF THE INJURY SUFFERED WHILE 

EM PLOYED BY BROOKS-WILLAMETTE• 

CLAIMANT HAS BEEN EXAMINED AND, OR TREATED BY DRS• SHLIM 0 

POST t WATTLE WORTH, AND CORR (GAN• BOTH DR 0 WATTLE WORTH AND DR a 

CORRIGAN HAVE. E XPRE SSE D OP IN JONS REGARD I NG THE RE LAT I ON SH IP BETWEEN 

THE RIGHT SHOULDER INJURY OF FEBRUARY 26, 1973 AND THE UPPER BACK 

ANO NECK INJURY OF. DECEMBER 3, 1 971 • fHE FORMER FELT THAT BECAUSE 

CLAIMANT'S COMPLAINTS HAD ALWAYS BEEN NECK PAIN, POSTERIOR HEAD

ACHES AND LEFT SHOULD.ER PAIN THAT THE INJURIES TREATED BY DR• CORRI

GAN FOR THE 1973 INJURIES TO CLAIMANT',:, RIGHT SHOULDER AND RIB WOULD 

REPRESENT A COMPLETELY SEPARATE FPISODF• DR. CORRIC~AN' S OPINION 

WAS THAT CLAIMANT HAD SUFFERED TWO SEPARATE INJURIES• WITHOUT EITHER 

ONE OF THEM TRULY AGGRAVATING THE OTHER EITHER AT THE TIME OF 

OCCURRENCE OR PRESENTLY. 

THE REFEREE FOUND THAT rHE tc:MPLOYER' S REFUSAL TO REOPEN THE 

CLAIM WAS IMPROPER. THE MEDICAL F'JNDINGS CLEARLY INDICATED THAT 

C LA I MAN T • S NEC K AN D U PP E R BA C K I NJ U RY OF DEC E M B E R 3 , 1 9 7 1 AG GR A·· 

VATED A PREEXISTING ARTHRITIC CONDITION AND SAID CLAIM WAS ACCEPTED 

AND BENEFITS PAID - SINCE THE CLOSURE: Of THAT CLAIM, l30TH DR 0 WATTLE

WORTH AND DR• CORRIGAN HAD EXPRESSED OPINIONS THAT CLAIMANT'S PRESENT 

NECK AND UPPER BACK CONDITIO~i RESIDUALS ARE SEPARATE AND DIS-

TINCT FROM THE RIGHT SHOULDER CONDITION ANO THAT THERE HAD BEEN A 
WORSENING OF CLAIMANT'S COt,DITION ATTRIBUTABLE TO THE 1971 INDUS

TRIAL INJURY WHICH HAO occur~RED SINCE JUNE 4, I 973, THE DATE OF THE 

.LAST AWARD OR ARRANGEMENT OF COMPENSATION FOR THAT CLAIM• 

HAVING FOUND THAT CLAIMANT'S AGGRAVATION WAS COMPENSABLE, 

THE REFEREE CONCLUDED THAT CLAIMANT'S CLAIM FOR MEDICAL EXPENSES, 

WHICH W.ERE NE::CESSARILY INCURRED AS A RESULT OF THE AGGRAVATION, 

SHOULD BE ALLOWED. HOWEVER, THE REFEREE DID NOT IMPOSE PENALTIES 

AS REQUESTED BY CLAIMANT. CLAIMANT HAD LOST NO TIME FROM WORK AS 

A RESULT OF THE DECE.MBER 3 ~ I 97 I INJURY UNTIL HIS SHOULDER INJURY 
OF Fl:: BRUARY 2 6 0 '9 7 3, THERE WAS A CONFLICT OF. EVIDENCE REGARC>ING 

C:LAIMANT 0 s· MOTIVATION FOR TERMINATING .HIS EMPLOYMEN.T .AT i;::s.co. ALSO. 

BECAUSE OF THE COMP.LIGATIONS, FACTUALLY 0 DUE TO THE S1,JBSEQUENT 

'-iHLUL,DER AND RIB INJURIES, THE DENIAL BY THE EMPLOYER OF THE CLAIM 

OR REFUSAL TO REOPEN THE CLAI.M, WHICHEVER IT MIGHT BE,. DID. NOT AMOUNT 

TO UNREASONABLE DENIAL 0 DELAY OR RESISTANCE .TO TH.E PAYMENT OF· 

·-2. 5 0 --

-

-

-

ORDER  HICH A ARDED CLAIMANT 32 DEGREES FOR: I 0 PER CENT UNSCHED
ULED NECK, HEAD AND UPPER BACK DISABILITY.

On FEBRUARY 26 , 1 973 CLAIMANT RECEIVED A COMPENSABLE INJURY

TO HIS RIGHT SHOULDER RESULTING FROM A FALL  HILE  ORKING FOR
BROOKS  ILLAMETTE CORPORATION THIS INJURY  AS DIAGNOSED AS A
POST-TRAUMATIC TENDINITIS IN THE RIGHT SHOULDER INVOLVING THE ROTA
TOR CUFF AND ALSO THE LONG HEAD OF THE BICEPS, CLAIMANT RECEIVED
CONSERVATIVE TREATMENT AND HIS CLAIM  AS CLOSED ON JULY 3 0 , 19 7 3
 ITH AN A ARD OF 1 6 DEGREES FOR 5 PER CENT UNSCHEDULED DISABILITY.
ON MARCH 3 0 , 1 9 73 CLAIMANT RECEIVED A COMPENSABLE INJURY TO HIS
RIBS AND HIS CLAIM  AS REOPENED AND AGAIN CLOSED ON MAY 2 8 , 1 9 7 3
 ITH ADDITIONAL A ARD OF 4 8 DEGREES MAKING.A TOTAL OF 6 4 DEGREES
FOR UNSCHEDULED DISABILITY RESULTING FROM THE T O 1 9 7 3 INJURIES,

On APRIL 3 , 1 9 74 DR,.  ATTLE ORTH,  HO HAD BEEN ONE OF CLAIMr-
ANT* S TREATING PHYSICIANS, HAD NOTIFIED ESCO'S  ORKMEN1 S COMPEN
SATION CARRIER THAT CLAIMANT HAD PERSISTENT NECK PAIN AND HEADACHES
 HICH SEEMED TO BE GETTING  ORSE AND HE RECOMMENDED FURTHER CARE
AND TREATMENT. ON JULY 1 7 , 1 97 4 THE CARRIER ISSUED A DENIAL.

It IS THE EMPLOYER'S CONTENTION THAT CLAIMANT'S PRESENT
CONDITION IS NOT RELATED TO THE INJURY  HICH HE SUFFERED  HILE
EMPLOYED by esco but is the result of the injury suffered while
EMPLOYED BY BROOKS- ILLAMETTE .

Claima t has bee exami ed a d, or treated by drs, shlim,
POST,  ATTLE ORTH, AND CORRIGAN, BOTH DR,  ATTLE ORTH AND DR,
CORRIGAN HAVE EXPRESSED OPINIONS REGARDING THE RELAflONSHIP BET EEN
THE RIGHT SHOULDER INJURY OF FEBRUARY 2 6 , 19 73 AND THE UPPER BACK
AND NECK INJURY OF DECEMBER 3 , 1971. THE FORMER FELT THAT BECAUSE
CLAIMANT* S COMPLAINTS HAD AL AYS BEEN NECK PAIN, POSTERIOR HEAD
ACHES AND LEFT SHOULDER PAIN THAT THE INJURIES TREATED BY DR. CORRI
GAN FOR THE 1 9 73 INJURIES TO CLAIMANT S RIGHT SHOULDER AND RIB  OULD
REPRESENT A COMPLETELY SEPARATE EPISODE, DR. CORRIGAN* S OPINION
 AS THAT CLAIMANT HAD SUFFERED T O SEPARATE INJURIES,  ITHOUT EITHER
ONE OF THEM TRULY AGGRAVATING THE OTHER EITHER AT THE TIME OF
OCCURRENCE OR PRESENTLY.

Th r f r  found that th  mploy r's r fusal to r op n th 
CLAIM  AS IMPROPER. THE MEDICAL FINDINGS CLEARLY INDICATED THAT
CLAIMANT* S NECK AND UPPER BAG K INJURY OF DECEMBER 3, 197 1 AGGRA
VATED A PREEXISTING ARTHRITIC CONDITION AND SAjD CLAIM  AS ACCEPTED
AND BENEFITS PAID SINCE THE CLOSURE OF THAT CLAIM, BOTH DR,  ATTLE-
 ORTH AND DR. CORRIGAN HAD EXPRESSED OPINIONS THAT CLAIMANT* S PRESENT
NECK AND UPPER BACK CONDITION RESIDUALS' ARE SEPARATE AND DIS
TINCT FROM THE RIGHT SHOULDER CONDITION AND THAT THERE HAD BEEN A
 ORSENING OF CLAIMANT1 S CONDITION ATTRIBUTABLE TO THE 197 1 INDUS
TRIAL INJURY  HICH HAD OCCURRED SINCE JUNE 4 , 19 73 , THE DATE OF THE
LAST A ARD OR ARRANGEMENT OF COMPENSATION FOR THAT CLAIM.

Havi g fou d that claima t's aggravatio was compe sable,
THE REFEREE CONCLUDED THAT CLAIMANT S CLAIM FOR MEDICAL EXPENSES,
 HICH  ERE NECESSARILY INCURRED AS A RESULT OF THE AGGRAVATION,
SHOULD BE ALLO ED. HO EVER, THE REFEREE DID NOT IMPOSE PENALTIES
AS REQUESTED BY CLAIMANT. CLAIMANT HAD LOST NO TIME FROM  ORK AS
A RESULT OF THE DECEMBER 3 , 197 1 INJURY UNTIL HIS SHOULDER INJURY
OF FEBRUARY 2 6 , 1 9 7 3 , THERE  AS A CONFLICT OF EVIDENCE REGARDING
cl im nt s MOTIVATION FOR TE R M I NAT ING H 1 S EMPLOYMENT AT ESCO. ALSO,
BECAUSE OF THE COMPLICATIONS, FACTUALLY, DUE TO THE SUBSEQUENT
SHl.ULDER AND RIB INJURIES, THE DENIAL BY THE EMPLOYER OF THE CLAIM
OR REFUSAL TO REOPEN THE CLAIM,  HICHEVER IT MIGHT BE, DID NOT AMOUNT
TO UNREASONABLE DENIAL, DELAY OR RESISTANCE TO THE PAYMENT OF
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CO,MPENSATIO~.. ,BECAUSE THE ,DENIAL ·WAS .. U,1PROPER THB: REF£RIISE DIRECTED 

THE £MPLO'fti:R TQ .PAV. C::LAI.MAN'.F•·s ·Ai'TORNEV A FU!:ASONAl!IL.e: A'1"TORNEV' e Fe:e:. 

··-· ~ .. 
THE .BOARD• 9N DE NPYO·,REVl:EW, ·AF.FIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFERE:,E., . 

. , ORDER 

.THE ORDER OF THE REF,EREE DATED SEPTEMBER 2 6, 19 7 5 IS AFFIRMED• 

CLAIMANT. s COUN~EL -I~ ~~ARDE;~ AS A REASONABLE ATTORNEY' s FEE 
FOR HIS SERVICES IN CONNECTION WITH TH IS BOARD REVIEW THE SUM OF 3 5 0 
DOLLARS•. PAYABLE •B.Y THE· EMPLOYER • 

. WCB CASE NO. 75--1940 

ORAL J. LOVE, CLAIMANT 
JACK, GOODWIN AND URBIGKEITe 

C LAI MANT.r S A TTYS. 

DEPT• OF JUSTICE• DEFENSE ATTY. 
REQUEST FOR REVIEW BV SAIF 

MARCH 4, 1976 

REVIEWED BV BOARD MEMBERS WILS9N AND PHILLIPS• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW OF THE 
REFll!REE• S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND TO
TAL.LY DISABLED ON JANUARY 25 1 1973., THE DATE OF THE DETERMINATION 
ORDER, AND DIRECTED T.HE FUND TO P·AY CLAIMANT COMPENSATION ACCOR
DINGLY, TAKING CREDIT, HOWEVER, FOR PERMANENT PARTIAL DISABILITY 
AND PE~MANENT TOTAL DISABIL'ITY PAYMENTS WHICH IT HAD ALREADY MADE 0 

CLAIMANT- SUFFE~ED ;.. COMPENS~BL~ INJURY ON OC~OB~R 1 4 • 1 9,71 
AND THE CLAIM WAS CLOSED BV A DETERMINATION ORDER MAILED JANUARY 2 5, 
1973 WHEREBY CLAIMANT WASd~,WARDED. 30. DEGREES FOR 20 PER CENT LOSS 
OF THE LEFT LEG ANO 4 0 'DEGREES FOR .1 5 PER CENT UNSCHEOULi;,;,� LOW BACK 
DISABILITY, A REQUEST FOR HEARING WAS MADE BY THE CLAIMANT AND, AFTER 
HEARING, AN OPINION AND ORDER WAS ENTERED ON MARCH 19, 1975 BY REFEREE 
H• DON FINK WHEREBY CLAIMANT WAS FOUND TO BE PERMANENTLY AND TOTALLY 
DISABLED, THE FUND COMMENCED PAYING CLAIMANT TOTAL DISABILITY AS 
OF THE DATE OF REFEREE FI.NK• S ORDER• . 

. THE QUESTION 1s ~HETHE~ OR.·NOT CLAIMANT••s PERMANENT TOTAL 
DISABILITY SHOULD ·BE· PAID AS. OF THE DATE OF THE ORIGINAL DETERMINATION 
ORDER MAILED JANUARY:2 5, 197.3 AND, IF SO, WHETHER THE FUND• S FAILURE 
TO PAV PERMANENT TOTAL DISAB ILITV ·CO.MPENSATION AS OF .. THAT DATE 

AMOUNTED TO A DENIAL .WHICH WOULD ENTITLE CLAIMANT TO AN AWARD OF 
ATTORNEY' s FEES. 

' 
THE

0 

REFEREE CITED THE, RULING OF. THE WORKMEN' s COMPENSATION 
BOARD IN EZRA E. ZINN, CLAIMANT (UNDERSCORED), WCB CASE N09 72-3028 
THAT WHEN A REFEREE GRANTS PERMANENT TOTAL DISABILITY WITHOUT SPE.-. 
CJFVING THE DATE OF COMMENCEMENT OF SUCH DISABILITY, THE ACTUAL 
DATE A WORKMAN BECOMES PERMANENTLY AND· TOTALLY DISABLED SHOULD BE 
CONTROLLING - AN EARLIER ORDEfil .OF PE.RMANENT TOTAL. DISA~ILITY. IS NOT 
RES J!,JDICATA ON THE ISSUE OF WHEN THE Pi::.RMANENT TOTAL DISABILITY 
'AWARD SHOULD BEGIN IF. THAT ISSUE DID·NOT· ARISE UNTIL AFTER THE· INITIAL 
HEARING OFFICER• S ORDER .. WAS ISSUED·,, AND T.HE FUND• S REFUSAL ·TO PAY 
COMPENSATION FOR THE~'INT:ERIM,PERIOD MUST.·BE CONSIDERED AS A DE ·FACTO 
DENIAL. ENTITLING CLAIMANT TO· PAYMENT OF .HIS 'ATTORNEY• S FEES• 

.. -2 5 1 -

COMPENSATION. BECAUSE THE DENIAL  AS IMPROPER THE REFEREE DIRECTED
THE EMPLOYER TO PAY CLAIMANT'3 ATTORNEY A REASONABLE ATTORNEY*S FEE.

The BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE FINDINGS
AND CONCLUSIONS OF THE REFEREE.

ORDER
Th ORDER OF THE REFEREE DATED SEPTEMBER 26, 1 975 IS AFFIRMED.

Claima t's cou sel is awarded as a reaso able attor ey's fee

FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE THE SUM OF 350
DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-1940 MARCH 4, 1976

ORAL J. LOVE, CLAIMANT
JACK, GOOD IN AND URBIGKE IT,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d Phillips;

Th stat accid nt insuranc fund r qu sts r vi w of th 
r f r  s ORDER  HICH FOUND CLAIMANT TO b PERMANENTLY AND TO
TALLY DISABLED ON JANUARY 2 5 , 1 9 73 , THE DATE OF THE DETERMINATION
ORDER, AND DIRECTED THE FUND TO PAY CLAIMANT COMPENSATION ACCOR
DINGLY, TAKING CREDIT, HO EVER, FOR PERMANENT PARTIAL DISABILITY
AND PERMANENT TOTAL DISABILITY PAYMENTS  HICH IT HAD ALREADY MADE,

Claima t suffered a compe sable i jury o October 14, 1971
AND THE CLAIM  AS CLOSED BY A DETERMINATION ORDER MAILED JANUARY 25,
1 97 3  HEREBY CLAIMANT  AS A ARDED. 3 0 DEGREES FOR 2 0 PER CENT LOSS
OF THE LEFT LEG AND 4 0 DEGREES FOR .1 5 PER CENT UNSCHEDULED LO BACK
DISABILITY. A REQUEST FOR HEARING  AS MADE BY THE CLAIMANT AND, AFTER
HEARING, AN OPINION AND ORDER  AS ENTERED ON MARCH 1 9 , 1 9 75 BY REFEREE
H. DON FINK  HEREBY CLAIMANT  AS FOUND TO BE PERMANENTLY AND TOTALLY
DISABLED. THE FUND COMMENCED PAYING CLAIMANT TOTAL DISABILITY AS
OF THE DATE OF REFEREE FINK" S ORDER.

The QUESTION IS  HETHER OR NOT CLAIMANT S PERMANENT TOTAL
DISABILITY SHOULD BE PAID AS OF THE DATE OF THE ORIGINAL DETERMINATION
ORDER MAILED JANUARY 2 5 , 1 9 73 AND, IF SO,  HETHER THE FUND'S FAILURE
TO PAY PERMANENT TOTAL DISABILITY COMPENSATION AS OF THAT DATE
AMOUNTED TO A DENIAL  HICH  OULD ENTITLE CLAIMANT TO AN A ARD OF
attor ey's fees.

The referee cited the ruli g of the workme ' s compe satio 
BOARD IN EZRA E. Z1NN, CLAIMANT (UNDERSCORED) ,  CB CASE NO. 7 2 -3 02 8
THAT  HEN A REFEREE GRANTS PERMANENT TOTAL DISABILITY  ITHOUT SPE
CIFYING THE DATE OF COMMENCEMENT OF SUCH DISABILITY, THE ACTUAL
DATE A  ORKMAN BECOMES PERMANENTLY AND TOTALLY DISABLED SHOULD BE
CONTROLLING AN EARLIER ORDER OF PERMANENT TOTAL DISABILITY IS NOT
RES JUDICATA ON THE ISSUE OF  HEN THE PERMANENT TOTAL DISABILITY
A ARD SHOULD BEGIN IF THAT ISSUE DID NOT ARISE UNTIL AFTER THE INITIAL
HEARING OFFICER' S ORDER. AS ISSUED, AND THE FUND'S REFUSAL TO PAY
COMPENSATION FOR THE «INTERI M PERIOD MUST BE CONSIDERED AS A DE FACTO
DENIAL ENTITLING CLAIMANT TO PAYMENT OF HIS ATTORNEY' S FEES.
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REFEREE FOUND THAT FROM A READING OF THE OPINION AND ORDER 
OF REFEREE FINK IT WAS MORE LIKELY THAT CLAIMANT HAD BEEN TOTALLY 
DISABLED SINCE SHORTLY AFTER THE COMPENSABLE_ lr,IJURY THAN HE HAD BE
COME PERMANENTLY AND TOTALLY DISABLED BETWEEN THE DETERMINATION 
ORDER AND THE OPINION AND ORDER ENTERED BY REFEREE FINK• 

THE REFEREE CONCLUDED THAT CLAIMANT BECAME PERMAN~NTLY AND 
TOTALLY DISABLED ON JANUARY 2 5 • 197 3 THE DATE OF -'THE DETERMUIATION 
ORDER - HOWEVER, HE ALLOWED THE FUND TO TAKE CREDIT FOR SUCH PAY
MENTS OF PERMANENT PARTIAL DISABILITY AND PERMANENT TOTAL DISA
BILITY THAT IT _HAD ALREADY MADE• 

THE BOARD, ON DE NOVO REVIEW,. AFFIRMS AND A0OPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 16 1 t 9 7 5 IS AFFIRMED• 

WCB CASE NO. 73-4103 _ 

IVAN B. SMITH, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER 1 

CLAIMANT• S ATTYSe 
DEPT• OF JUSTICE, DEFENSE ATTYe 
REQUEST FOR REVIEW BY CLAI.MANT 

MARCH 4, 1976 

REVIEWED BY BOARD MEMBERS WILSON_ AND PHILLIPS• 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE• S ORDER 
WHICH AWARDED CLAIMANT 64 DEGREES FOR 2 0 PER CENT UNSCHEDULED DIS

ABILITY. 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK ON 
JANUARY 3 1 1 19 7 3 1 HIS CLAIM WAS. ACCEPTED AND SUBSEQUENTl.,.Y CLOSED 

ON MAY 17 1 t 9 7 3 BY A DETERMINATION ORDER WHICH GRANTED CLAIMANT 
TIME -LOSS COMPE_NSATION BUT NO AWARD FOR PERMANENT PARTIAL DISA- -
BILITY. 

CLAIMANT WAS ORIGINALLY RELEASED TO RESTRICTED WORK INVOLVING 
NO LIFTING• CLAIMANT• S - REGULAR WORK WAS AS A DEPARTMENT HEAD 

. . . ' 
FOR FRED MEYER AND HE TESTIFIED THAT AFTER HE RETURNED TO WORK 
FOLLOWING HIS INJURY H_E DID CONTINUE THAT PARTICULAR JOB BUT WITHIN 
THE WORK RESTRICTIONS IMPOSED BY HIS DOCTOR AND DID_ NOT ENGAGE IN 
ANY LIFTING FOR A CONSIDERABLE PERIOD OF TIME. APPARENTLY HE LOST. 
SOME HELP AT THE STORE AND HAD TO RESUME __ FULL- DUTIES WHICH DID IN~ 
CLUDE LIFTING AND THEREAFTER HE EXPERIENCED INCRE_ASED BACK PAIN 
WHICH EVENTUALLY REQUIRED HIM TO QUIT HIS JOB. CLAIMANT HAS NOT 
BEEN ABLE TO ENGAGE IN ANY FURTHER WORK ACTIVITIES FOR ANY PERIOD 
OF TIME WHICH REQUIRE H_EAVY LIFTING OR REPETITIVE BENDING WITHOUT 
HAVING SOME DISABLING;PAINe 

THE REFEREE. FOUND THAT CLAIMANT HAD PERMANENT PHYSICAL DIS
ABILITY WHICH WAS THE RESIDUAL CONSEQUENCE OF NERVE ROOT ·COMPRESSION 
AT LS ON THE LEFT _DUE TO TRAUMATIC DISC HERNIATION RELATED TO · 
THE INJURY HE SU:STAINED ON JANUARY 3 t 1 197 3 • HE FOUND THAT THE ·PHY
SICAL LIMITATIONS IM~OSED UPON CLAIMANT AS A RESULT OF HIS INJURY 
REQUIRED HIM TO CHANG,:- JOBS AND LIMITED THE WORK WHICl-1 HE COULD PER
FORM TO JOBS WHICH DID· NOT REQUIRE ANY HEAVY .LIFTING OR ONLY VERY 
MINIMAL. AMOUNTS OF REPETITIVE -BENDING OR LIFTING• CL.Al MANT HAS HAD 

-2 52-

Th r f r  found that from a r ading of th opinion and ord r
OF REFEREE FI K IT WAS MORE LIKELY THAT CLAIMA T HAD BEE TOTALLY
DISABLED SI CE SHORTLY AFTER THE COMPE SABLE I JURY THA HE HAD BE
COME PERMA E TLY A D TOTALLY DISABLED BETWEE THE DETERMI ATIO 
ORDER A D THE OPI IO A D ORDER E TERED BY REFEREE FI K.

The referee co cluded that claima t became perma e tly a d
TOTALLY DISABLED ON JANUARY 25 , 1 973 THE DATE OF THE DETERMINATION
ORDER HO EVER, HE ALLO ED THE FUND TO TAKE CREDIT FOR SUCH PAY
MENTS OF PERMANENT PARTIAL DISABILITY AND PERMANENT TOTAL DISA
BILITY THAT IT HAD ALREADY MADE.

THE BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE FINDINGS

AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated September 16, 1975 is affirmed.

WCB CASE NO. 73-4103 MARCH 4, 1976

IVAN B. SMITH, CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members w

Claima t seeks review by the

 HICH A ARDED CLAIMANT 64 DEGREES
ABILITY.

Claima t suffered a compe sable i jury to his low back o 
JANUARY 3 1 , 1 9 7 3 , HIS CLAIM  AS ACCEPTED AND SUBSEQUENTLY CLOSED
ON MAY 1 7 , 1 973 BY A DETERMINATION ORDER  HICH GRANTED CLAIMANT
TIME LOSS COMPENSATION BUT NO A ARD FOR PERMANENT PARTIAL DISA
BILITY.

Claima t was origi ally released to restricted work i volvi g
NO LIFTING. CLAIMANT S REGULAR  ORK  AS AS A DEPARTMENT HEAD
FOR FRED MEYER AND HE TESTIFIED THAT AFTER HE RETURNED TO  ORK
FOLLO ING HIS INJURY HE DID CONTINUE THAT PARTICULAR JOB BUT  ITHIN
THE  ORK RESTRICTIONS IMPOSED BY HIS DOCTOR AND DID NOT ENGAGE IN
ANY LIFTING FOR A CONSIDERABLE PERIOD OF TIME. APPARENTLY HE LOST
SOME HELP AT THE STORE AND HAD TO RESUME FULL DUTIES  HICH DID IN
CLUDE LIFTING AND THEREAFTER HE EXPERIENCED INCREASED BACK PAIN
 HICH EVENTUALLY REQUIRED HIM TO QUIT HIS JOB. CLAIMANT HAS NOT
BEEN ABLE TO ENGAGE IN ANY FURTHER  ORK ACTIVITIES FOR ANY PERIOD
OF TIME  HICH REQUIRE HEAVY LIFTING OR REPETITIVE BENDING  ITHOUT
HAVING SOME DISABLI NG ; PAl N.

The referee fou d that claima t had perma e t physical DIS
ABILITY  HICH  AS THE RESIDUAL CONSEQUENCE OF NERVE ROOT COM PRE SS ION
AT L5 ON THE LEFT DUE TO TRAUMATIC DISC HERNIATION RELATED TO
THE INJURY HE SUSTAINED ON JANUARY 3 1 , 1 9 7 3 . HE FOUND THAT THE PHY
SICAL LIMITATIONS IMPOSED UPON CLAIMANT AS A RESULT OF HIS INJURY
REQUIRED HIM TO CHANQf JOBS AND LIMITED THE  ORK  HICH HE COULD PER
FORM TO JOBS  HICH DID NOT REQUIRE ANY HEAVY LIFTING OR ONLY VERY
MINIMAL AMOUNTS OF REPETITIVE BENDING OR LIFTING. CLAIMANT HAS HAD

ILSON AND PHILLIPS,

BOARD OF THE REFEREE1 S ORDER
FOR 2 0 PER CENT UNSCHEDULED DIS-
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CHANGE JOBS ON TWO SEPARATE OCCP.SIONS, EACH TIME TO SEEK LIGHTER 

·:TYPE WORK. CLAIMANT·-·1-s NOW SEL:F'.;,;E·MPLOYED IN THE MERCHANDISING sus1·
NESS WHERE HE' IS ABt.:E·.TO 'CONTROL H'tS PACE AND'EXTEND HIMSELF ONLY TO 

THE. EXTENT HE FEELS HE IS ABLE WITHOUT SUFFERING DISABLING PAIN. 

THE REFEREE FOUND TH.AT ALTHOUGH CLA.IMANT, INITIALLY, HAD RE
TURNED TO HIS' REGULAR OCCUPATION. WHEN HE WAS REQUIRED TO RESUME THE 

ACTIVITIES WHICH THE DOCTOR TOLD HIM NOT TO ENGAGE iN, HIS DISTRESS 
INCREASED TO THE EXTENT THAT HE HAD TO TERMINATE HIS EMPLOYMENT~ 

CLAIMANT SOUGHT A LIGHTER JOB AND THAT EVENTUALLY PROVED TO BE MORE 
THAN HE COULD HANDLE PHYSICALLY AND' AGAIN HE' SOUGHT A JOB WHICH DID 

NOT REQUIRE THE RESTRICTED MOTIONS• 

THE REFEREE CONCLUDED THAT WHILE THE FULL AMOUNT OF REDUC

TION OF ACTUAL EARNINGS HAD NOT BEEN SHOWN TO BE A PERMANENT STATE, 
AN ATTEMPT TO'ESTIMATE WHAT CLAIMANT'S FUTURE ACTUAL EARNINGS 
MIGHT BE IN HIS SELF-EMPLOYMENT VENTURE WOULD BE PURELY SPECULATIVE 
HOWEVER, THERE HAD BEEN A DEFINITE REDUCTION OF CLAIMANT'S ABILITY 
TO WORK AS A RESULT OF HIS INDUSTRIAL INJURY 0 CLAIMANT• SLOSS OF 
EARNING CAPACITY JUSTIFIED AN AWARD OF 64 DEGREES WHICH IS 20 PER CENT 
OF THE MAXIMUM ALLOWABLE BY· STATUTE FOR UNSCHEDULED DISABILITY. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE REFEREE• S 
FINDINGS AND CONCLUSIONS.· 

ORDER 
THE ORDER OF THE REFEREE DATED SEPTEMBER 5, 1975 IS AFFIRMED. 

WCB CASE NO. 75-2861 

JOSEPHUS J. PRETTYMAN, CLAIMP NT 
WILLNER, BENNETT, RIGGS AND SKARSTAD, 

_C LAI MANTT S A,TTYS 0 

KEITH D 0 SKELTON, DEFENSE· ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

MARCH 4, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS 0 

THE EMPLOYER REQUESTS REVIEW BY THE BOARD OF THE REFEREE• S 
ORDER WHICH FOUND THE EMPLOYER• S DENIAL OF CLAIMANT• S CLAIM TO BE 

IMPROPER AND ORDERED THE CLAIM TO BE ACCEPTED BY THE EMPLOYER FOR 
PAYMENT OF BENEFITS, AS PROVIDED BY LAW, UNTIL THE CLAIM IS CLOSED 
UNDER THE PROVISIONS OF ORS 6 5 6 • 2 6 8 • 

CLAIMANT FILED A CLAIM FOR OCCUPATIONAL DISEASE OF THE LEFT 
KNEE, THE EMPLOYER MOVED TO JOIN THE STATE ACCIDENT INSURANCE FUND 
AND THE WORKMEN'S COMPENSATION BOARD ON THE GROUNDS THAT CLAIM

ANT• S CLAIM WAS ONE WHICH SHOULD BE AGAINST THE FUND AND SHOULD 
BE REOPENED BY THE BOARD ON ITS TOWN MOTION'_• THE REFEREE PROPERLY 
DENIED THE MOTJON 0 THE MOTION•·RELATED TO AN INDUSTRIAL INJURY 
SUFFERED BY CLAIMANT IN I 9 6 I AND SHOULD HAVE BEEN DIRECTED TO THE 

BOARD FOR CONSIDER.ATI.ON'UNDER'T.HE PROVISIONS OF ORS 656.278 0 
· I'. t •• • ·: • •,••. • • 

CLAIMANT HA� ''BEEN · EM'Pl-OYED BY HIS. EMPLOYER' SINCE I'!~ 5 0 AND 
IN I 96 1 CLAIMANT INJURED HIS RIGHT KNEE~ AT THAT TIME.THE EMPLOYER 
WAS COVERED BY THE FUND 0 OVER A PERIOD OF YEARS THE CONDITION OF 

CLAIMANT. S'RIGHT KN°e:ef � ETERIORATED AN'o IN'1965 A LATERAL MENIS;.. 
CECTOMY AND PATEt..LECTOMY WAS·PERFORMED ON THE R_IGHT KNF.E • .'A.' 
couPLE oF YEAR'S LATE~' THE. LE':-FT'. KNEE • STARTED TO ACT up• AND AEiOuT· 

-~253 -. 

TO CHANGE JOBS ON T O SEPARATE OCCASIONS, EACH TIME TO SEEK LIGHTER
TYPE  ORK, CLAIMANT is NO SELF-EMPLOYED IN THE MERCHANDISING BUSI
NESS  HERE HE IS ABLE TO CONTROL HIS PACE AND EXTEND HIMSELF ONLY TO
THE EXTENT HE FEELS HE IS ABLE  ITHOUT SUFFERING DISABLING PAIN.

The referee found th t ALTHOUGH CLAIMANT, INITIALLY, HAD RE
TURNED TO HIS REGULAR OCCUPATION  HEN HE  AS REQUIRED TO RESUME THE
ACTIVITIES  HICH THE DOCTOR TOLD HI M NOT TO ENGAGE IN, HIS DISTRESS
INCREASED TO THE EXTENT THAT HE HAD TO TERMINATE HIS EMPLOYMENT.
CLAIMANT SOUGHT A LIGHTER JOB AND THAT EVENTUALLY PROVED TO BE MORE
THAN HE COULD HANDLE PHYSICALLY AND AGAIN HE SOUGHT A JOB  HICH DID
NOT REQUIRE THE RESTRICTED MOTIONS.

The referee co cluded that while the full amou t of reduc

tion OF ACTUAL EARNINGS HAD NOT BEEN SHO N TO BE A PERMANENT STATE,
AN ATTEMPT TO ESTIMATE  HAT CLAIMANT'S FUTURE ACTUAL EARNINGS
MIGHT BE IN HIS SELF-EMPLOYMENT VENTURE  OULD BE PURELY SPECULATIVE
HO EVER, THERE HAD BEEN A DEFINITE REDUCTION OF CLAIMANT' S ABILITY
TO  ORK AS A RESULT OF HIS INDUSTRIAL INJURYi CLAIMANT'S LOSS OF
EARNING CAPACITY JUSTIFIED AN A ARD OF 6 4 DEGREES  HICH IS 2 0 PER CENT
OF THE MAXIMUM ALLO ABLE BY STATUTE FOR UNSCHEDULED DISABILITY.

The BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE REFEREE* S
FINDINGS AND CONCLUSIONS.

ORDER
The order of the referee dated September 5, 1975 is affirmed.

WCB CASE NO. 75-2861 MARCH 4, 1976

JOSEPHUS J. PRETTYMAN, CLAIMANT
 ILLNER, BENNETT, RIGGS AND SKARSTAD,
cl im nt s ATTYS.

KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d Phillips.

The employer requests review by the board of the referee’s
ORDER  HICH FOUND THE EMPLOYER'S DENIAL OF CLAIMANT S CLAIM TO BE
IMPROPER AND ORDERED THE CLAIM TO BE ACCEPTED BY THE EMPLOYER FOR
PAYMENT OF BENEFITS, AS PROVIDED BY LA , UNTIL- THE CLAIM IS CLOSED
UNDER THE PROVISIONS OF ORS 6 5 6 , 2 6 8 .

Claima t filed a claim for occupatio al disease of the left
KNEE, THE EMPLOYER MOVED TO' JOIN THE STATE ACCIDENT INSURANCE FUND
AND THE  ORKMEN'S COMPENSATION BOARD ON THE GROUNDS THAT CLAIM
ANT S CLAIM  AS ONE  HICH SHOULD BE AGAINST THE FUND AND SHOULD
BE REOPENED BY THE BOARD ON ITS O N MOTION* . THE REFEREE PROPERLY
DENIED THE MOTION. THE MOTION RELATED TO AN INDUSTRIAL INJURY
SUFFERED BY CLAIMANT IN 196 1 AND SHOULD HAVE BEEN DIRECTED TO THE
BOARD FOR CONSIDERATION UNDER THE PROVISIONS OF ORS 6 5 6.2 7 8 .

Claima t had bee employed by his employer si ce 1950 a d

IN 196 1 CLAIMANT INJURED HIS RIGHT KNEE, AT THAT TIME THE EMPLOYER
 AS COVERED BY THE FUND. OVER A PERIOD OF YEARS THE CONDITION OF
CLAIMANT S RIGHT KNE^ DETERIORATED AND IN 1 96 5 A LATERAL MENIS
CECTOMY AND PATELLECTOMY  AS PERFORMED ON TI-IE RIGHT KNFE. A
COUPLE OF YEARS LATER THE LEFT KNEE 'STARTED TO ACT UP* AND ABOUT

-2 5 3
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VEAR AND A HALF PRIOR TO THE HEAR ING THE LEFT KNEE CAUSED CLAIMANT 

SIGNIFICANT PROBLEMS• IN 1973 CLAIMANT HAO BECOME A CRANE OPERATOR• 
PRIOR TO THAT TIME HE HAD BEEN EMPLOYED AS A CARBON SETTER• 

0N MAY 5 0 1 9 7 5 CLAIMANT'S LEFT KNEE WAS DIAGNOSED BY DR 0 

MEULLER AS. A DEGENERATIVE ARTHRITIS OF THE LEFT KNEE JOINT 0 DR 0 

MEULLER WAS OF THE OPINION THAT THE,LEFT KNEE DETERIORATED BECAUSE 
OF INCREASED STRESS ON THE LEFT KNEE DUE TO PROLONGED DISABILITY 
OVER THE YEARS FROM THE RIGHT KNEE INJURY 0 THE EMPLOYER CONTENDED 

THAT THIS WAS MEDICAL PROOF THAT CLAIMANT'S LEFT KNEE SYMPTOMS 
CONSTITUTED AN AGGRAVATION OF HIS 1961 INJURY- AND AGAIN BROUGHT UP 
THE CONTENTION THAT RELIEF SHOULD BE GRANTED UNDER THE BOARD'S OWN 

MOTION JURISDICTION AND BE FOUND TO BE THE RESPONSIBILITY OF THE FUND0 

THE REFEREE FOUND THAT THE SOURCE OF CLAIMANT'S RIGHT KNEE 
DISABILITY WAS IRRELEVANT 0 THE EMPLOYER TAKES THE WORKMAN AS HE 
FINDS HIM 0 THE REFEREE FURTHER FOUND THAT IF THE ORIGIN OF CLAIM-
ANT'S RIGHT KNEE DISABILITY WAS CONGENITAL OR CAUSED BY AN OFF-THE-
JOB ACCIDENT THAT THE CLAIM WOULD STILL BE CHARGEABLE TO THE PRE-

SENT INSURER. UNDER THE LAST INJURIOUS EXPOSURE RULE, CLAIMANT'S 
LEFT KNEE. PROBLEMS ARE CHARGEABLE TO LIBERTY MUTUAL INSURANCE 
COMPANY, THE PRESENT WORKMEN'S COMPENSATION INSURER OF THE EMPLOYER 0 

AL THOUGH CLAIMANT CONTENDED HIS SYMPTOMS WERE CAUSED BY AN 
OCCUPATIONAL DISEASE, THE REFEREE WAS MORE INCLINED TO FIND THAT 
THE FACTS INDICATED AN INDUSTRIAL INJURY OF GRADUAL ONSET AND APPLY

ING THE THEORY OF REPETITIVE TRAUMA, FOUND THAT CLAIMANT'S CLAIM 

FOR HIS RIGHT KNEE CONDITION SHOULD HAVE BEEN ACCEPTED BY THE EM
PLOYER AS A COM PE NS ABLE CLAI M 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CON
CLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2, 197 5 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTc;:>RNEY' S 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 3 0 0 DOLLARS, PAYABLE BY THE E MPLOYER 0 

WCB CASE NO. 75-3104 

JOHN D. BRUNER, CLAIMANT 
DAVID R 0 VANDENBERG, JR 0 1 

CLAIMANT'S ATTY 0 

MARCH 5, 1976 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 
DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND M00RE 0 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER AFFIRMING THE DETERMINATION ORDER MAILED AUGUST 15 1 1974 WHICH 

AWARDED CLAIMANT TEMPORARY DISABILITY BENEFITS BUT NO COMPENSATION 
FOR PERMANENT PARTIAL DISABILITY. 

CLAIMANT SU_FFE~ED A COMPENSABLE INJURY ON JUNE 6 1 1972 • "THE 
INJURY WAS ORIGiNALLY DIAGNOSED ·As A STRAIN OF .THE THORACIC AND CER
VICAL SPINE, SUPERIMPOSED ON A PREEXISTING CONDITION KNOWN AS 

-2 54 -

-

A YEAR A D A HALF PRIOR TO THE HEARI G THE LEFT K EE CAUSED CLAIMA T
SIG IFICA T PROBLEMS. I 1 973 CLAIMA T HAD BECOME A CRA E OPERATOR.
PRIOR TO THAT TIME HE HAD BEE EMPLOYED AS A CARBO SETTER.

On MAY 5 , 1 9 75 CLAIMA T S LEFT K EE WAS DIAG OSED BY DR.
MEULLER AS A DEGE ERATIVE ARTHRITIS OF THE LEFT K EE JOI T. DR.
MEULLER WAS OF THE OPI IO THAT THE LEFT K EE DETERIORATED BECAUSE
OF I CREASED STRESS O THE LEFT K EE DUE TO PROLO GED DISABILITY
OVER THE YEARS FROM THE RIGHT K EE I JURY. THE EMPLOYER CO TE DED
THAT THIS WAS MEDICAL PROOF THAT CLAIMA T S LEFT K EE SYMPTOMS
CO STITUTED A AGGRAVATIO OF HIS 196 1 I JURY A D AGAI BROUGHT UP
THE CO TE TIO THAT RELIEF SHOULD BE GRA TED U DER THE BOARD S OW 
MOTIO JURISDICTIO A D BE FOU D TO BE THE RESPO SIBILITY OF THE FU D.

Th r f r  found that th sourc of claimant’s right kn  
DISABILITY  AS IRRELEVANT, THE EMPLOYER TAKES THE  ORKMAN AS HE
FINDS HIM. THE REFEREE FURTHER FOUND THAT IF THE ORIGIN OF CLAIM
ANT' S RIGHT KNEE DISABILITY  AS CONGENITAL OR CAUSED BY AN OFF-THE
JOB ACCIDENT THAT THE CLAIM  OULD STILL BE CHARGEABLE TO THE PRE
SENT INSURER. UNDER THE LAST INJURIOUS EXPOSURE RULE, CLAIMANT'S
LEFT KNEE PROBLEMS ARE CHARGEABLE TO LIBERTY MUTUAL INSURANCE
COMPANY, THE PRESENT  ORKMEN'S COMPENSATION INSURER OF THE EMPLOYER.

Although claima t co te ded his symptoms were caused by a 
OCCUPATIONAL DISEASE, THE REFEREE  AS MORE INCLINED TO FIND THAT
THE FACTS INDICATED AN INDUSTRIAL INJURY OF GRADUAL ONSET AND APPLY
ING THE THEORY OF REPETITIVE TRAUMA, FOUND THAT CLAIMANT S CLAIM
FOR HIS RIGHT KNEE CONDITION SHOULD HAVE BEEN ACCEPTED BY THE EM
PLOYER AS A COMPENSABLE CLAIM.

Th board, on d novo r vi w, affirms th findings and con
clus ons OF THE REFEREE.

ORDER
The order of the referee dated October 2, 1975 is affirmed.

Claima t s cou sel is awarded as a reaso able attor ey s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE ^ THE SUM
OF 3 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-3104 MARCH 5, 1976

JOHN D. BRUNER, CLAIMANT
DAVID R. VANDENBERG, JR.,
CLAIMANT S ATTY.

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFE SE ATTYS.

REQUEST FOR REVIEW BY CLAIMA T

R vi w d by board m mb rs wilson and moor .
The claima t requests review by the board of the referee s

ORDER AFFIRMING THE DETERMINATION ORDER MAILED AUGUST 1 5 , 1 9 74  HICH
A ARDED CLAIMANT TEMPORARY DISABILITY BENEFITS BUT NO COMPENSATION
FOR PERMANENT PARTIAL DISABILITY.

Claima t suffered a compe sable i jury o ju e 6, 1972. the

INJURY  AS ORIGINALLY DIAGNOSED AS A STRAIN OF THE THORACIC AND CER
VICAL SPINE, SUPERIMPOSED ON A PREEXISTING CONDITION KNO N AS
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SCHEUERMANN' S DISEASE• PRIOR TO THE INDUSTRIAL .INJURY CLAIMANT" S 
TREATING .PHYsac·,.;,.;-,.,\H·AD', ••rN '-ri:ie:·.couRsE 'd..- ·TRltATiNG 'T'.His· c;>UJEASE.~. suG
GESTED. TO CLAIMANT TH·lO.T··THE'WORK EFFORT' REClU0IRED··ev:·.H1s' JOIE,! WAS :r.bo 
MUCH FOR HIM WITH THAT TYPE OF MEDICAL CONDITION AND ADVISED CLAIM
ANT TO SEEK A LIGHTER TYPE OF WQ~~- W.H,1.CH WOULD NOT REQUIRE SO MUCH 
USE OF THE BACK. .THE RE WAS NO l·Nil>iCA.'T·10N AT THAT TIME BY THE DOCTOR, 
HOWEVER, THAT THE SERIES OF PAIN EPISODES WHICH CLAIMANT SUFFERED 
IN_JuNt;:. 19 72 WERE Tl-IE PAEC'f1=•·1TATING FACToR•s:'WHICH NECESS'ITATE'D A 
CHANGE OF JOBS• 

THE REFEREE REVIEWED FILMS .oF· CLAIMANT'.'.s ACTIVITIES WHIC.H 
• • o • A .,.... j) -!< - • 'I' ••' • 0 • ,- •' • ,• • 

REVEALEll> THAT. CL:AIMANT WAS :~.!:=J.L~"T<?. E~~AGE.:J!'( MA~V. ACTIVITIES WITH 
HIS LEFT ARM' WITHOUT ANY OBSERVABLE DIFFICULTY AL:.THOUGH CLAIMANT 
HAD SAID THAT HE COULD NOT' DO THESE ACTIVITIES AND ALSO THAT VAR
IOUS FORMS OF ACTIVITIES IN WHICH CLAIMANT ENGAGED REFLECTED NO 
ossERVABLE PHvs1cAL L1M1TAT10Ns. ·ci..:.'A1MANT.lis 3 i: VEARs"oF · AGE:, ·•HE· 
HAS GOOD INTELLECTUAL RESOURCES AND·.'CONSIOERABLE FORMAL EOUCA- ·, 
TIONe CLAIMANT IS QUITE. OV,ERWEIGHT WHICH CAUSES" ADDITIONAL S·TRESS 
ON HIS BACK AND _ALSO CAUSES ·HIM SOME BACK· DiSTRESS• 

THE REFEREE -FOUND"NO MEO,ICAL EVIOENCE',OF ANY FURTHER CURA
TIVE MEDICAL TREATMENT NECESSARY FOR THE TREATMENT OF CLAIM.ANT'S 

_ C~N~ITION EVEr:,1 THOUGH- HE HAD: __ BEEN .. 'KEPT UNDER' MEDICAL ,OE3SERVATION 
BY -i;>R. CAMPAGNA FOR. SOME :T,:IME .AFTER, THE DETERMINATION ORDER HAD 
B'EEN, issUEi;> IN.,1· 9,7 4.' THI.S' VVAS'· MER,ELY':To, OBSERVE WHETHER OR "NOT. 

!~;:: ·::':!.:;i~:;~~VF~~.::~ ~;••=I~:~~~:~~- ~:Et';;t1:.~:,-~-l~~~;~·!~ON' 

DRe CAMPAGNA• -: .. , , , .. , •(" ·· '· 

THE RE.FE-~E~ c0Nc~~~~~-T~~-c~~1~-A~T' s CONDITION ~As MEDICALLY 
STATIONARY IN JULY 19 74 AND CLAIMANT WAS NOT· ENTITLED TO. ANY· FURTHER' 
. COM PE;.NSATlpN. FOR F.URTHER MEDICAL' •'TREATME·N'.T OR FURTHER TEM·-
PORA~Y,, DI SAB it;,ITY· B~•NEF'.1:TS·•. . . , 

.. , W1TH -~E$.PEC_"J'' ;~ THE. -~-~,.:~'N,~ ~-~~ ~-~R~~NE~T -D~-~AB~LITY, ·CLAl~~NT 

CONTENDED HE. WAS 'ENTITLED TO- CO.MPENSP.,;TION -FOR PERMANENT DISABILITY 
FOR BOTH. SCHEDULED LEF-T ARM DISABILITY ANO. UNs'CHEDULED'OISABILITY .. 
FOR iivlPAIRMENT OF H,IS EARNING. CAPAC.ITV •.. THE 'REFEREE ·FOUND THAT· THE 
PERMANENT IMf.:'AIRMENi OF -CLAIMANT"· s LEF.T ARM WAS BASED PRIMARILY . 
ON ·c;:1..AIMAi-lT" s .·s·u~JEC:TIVE .90"1P.1:..'AIN'1"S WHICH'WERE NOT CONSISTE·NT WITH 
THE FILM.ED EVIDENCE OF HIS ABILITY TO ENGAGE IN PHYSICAL' ACTIVITIES . 
USING THIS APPENDAGE• HE CONCLUDED CLAIMANT HAD FAILED.TO PRODUCE 
SUFFICIENT PE~SU~SIV:E· EVIDENC·E·. OF. ANY PERMANENT IMPAIRMENT OF THE 
LEF.T ARrvt WHl(?H W9ULD ·E:NJTT'L.ED HIM •TO'AN,AWARD·THEREFOR·• 

. w 1TH · RES,;;.Ec;: . .'.o A~v- 1:~~AIR;..,,ENT oR._DETER~INATION oF EARNING. -. . . . . . . . 

CAPA«;:I_TY, THE·. l'tEf:'.ERE·E FOt;JNO:THAT IF .C·LAl'rvtANT HAD SUFFERED ·sucH A 
_L(?S~ PF. EARN,~~ C~P,ACIT:Y ·IT· WAS','PRl'l\ll·ARILV'ATTRIBUTABLE·'TO THE NATURE
OF HIS PREEXISTING CONOITION.·RATHER THAN THE CONSEQUENCE OF' 
THE P.ARTICULA~ EPISc;>.OES ... <;>F TRAUMA-INDUCED ·PAIN 'IN 'JUNE 1912-. THE 
CL~IIIIIAN;f .HAD .BEEN-ADVISED ·BY. HIS ·TREATl'l'.,!G PHYSICIAN THAT 'HE SHOULD 
CEASE .. DplNG-.HEAV:'( WORK Al),IP THAT'•IF HE CONTINUED TO DO SO HE WOULD 
NORMALLY EXPECT,•EP.ISODES: O,F ·F.'AIN• ', THE REFEREE FOUND THAT THE MEDl·
CAL EVIDENC'E FAILED TO INDICATE THAT THERE WAS ANY PERMANENT IM
PAl~M~NT_ OF C'-:,A.~,M~r,IJ" 1 SI ABJLl';r'.Y TO· P.ERFORM •HEAVY WORK AS A DIRECT 
RESULT:,OF. TH_E, l~OUSTRIAL,JN:JU~Y ,AN.D.:THERE .WAS NO EV.I DENCE THAT. THERE 
W~RE.ANY .PERMJ;\NE_NT RE.SJDU~!,.-·E,FF:EC;TS THEREFROM• ·-.: 

.. •• ·, ·.·•. r : .••.• ,.·•!"";·;· ,;:.;,r;:.._,.~·_;' ;!1· .• ·. •.· . ~ ~ '7• . ' .,•· . 

TH~. ~~FE~,EE,,,CO,NCl,.~Q.l;:.P THA.T,;CLAIMANT .HAD: FAILED TO· EST~BLISH 
HE 'l:i.A~ .SU~"1'AIN~.D ANY ,Pp_R~Jl\~l;:.NT~ IMP,Al>R.MENT OF HIS· EARNING CAPACITY-, 
DIRECTL.V, J'R.~C~AB,l,,.,E .T.(¼.J"H-E. f:?Y.M.;P,"1',0MATOl!:.OGY A~l'SING. ·IN' JUNE' I 9 72 AND~ 
THE REF.ORE; 1 WfioS .. NQ_T:!EN'.F·.J;l:'L,.EI;:> TO ANY !PERM·ANENTi DISABILITY COMPENSA
TION~ EiTHER :sCHEDULED,_OR .. 1:1.NSCHEOUL,E'D, ,AS. A.RESULT ·OF THE '·INDUSTRIAL 
INJURY.OF JUNE 6, 1972·0 

· .,;.2_5 s-

Scheuerma  s disease, prior to the i dustrial, i jury,claima t s
TREATING PHYSICIAN HAD , IN THE COURSE OF TREATING THIS DISEASE,, SUG
GESTED TO CLAIMANT THAT THE WORK EFFORT REQUIRED BY HIS JOB WAS TOO
MUCH FOR HIM WITH THAT TYPE OF MEDICAL CONDITION AND ADVISED CLAIM
ANT TO SEEK A LIGHTER TYPE OF WORIf  HICH WOULD NOT REQUIRE SO MUCH
USE OF THE BACK. THERE WAS NO INDICATION AT THAT TIME BY THE DOCTOR.
HOWEVER, THAT THE SERIES OF PAIN EPISODES WHICH CLAIMANT SUFFERED
IN JUNE 1 9 72 WERE THE PRECIPITATING FACTORS WHICH NECESSITATED A
CHANGE OF JOBS,

The referee reviewed films of claima t s activities which

REVEALED THAT CLAIMANT WAS ABLE TO ENGAGE IN MANY ACTIVITIES WITH
HIS LEFT ARM WITHOUT ANY OBSERVABLE DIFFICULTY ALTHOUGH CLAIMANT
HAD SAID THAT HE COULD NOT DO THESE ACTIVITIES AND ALSO THAT VAR
IOUS FORMS OF ACTIVITIES IN WHICH CLAIMANT ENGAGED REFLECTED NO
OBSERVABLE PHYSICAL LIMITATIONS. CLAIMANT :li 3 I. YEARS OF AGE, HE
HAS GOOD INTELLECTUAL RESOURCES AND CONSIDERABLE FORMAL EDUCA
TION. CLAIMANT IS QUITE OVERWEIGHT WHICH CAUSES ADDITIONAL STRESS
ON HIS BACK AND ALSO CAUSES HIM SOME BACK DISTRESS.

The referee fou d  o medical evide ce of a y further cura
tive MEDICAL TREATMENT NECESSARY FOR THE TREATMENT OF CLAIMANT'S
CONDITION EVEN THOUGH HE HAD .BEEN KEPT UNDER MEDICAL OBSERVATION
BY DR, CAMPAGNA FOR SOME TIME AFTER THE DETERMINATION ORDER HAD
BEEN, ISSUED IN 1 9 7 4, THIS WAS MERELY TO OBSERVE WHETHER OR NOT
THERE WAS ANY IMPROVEMENT OR WORSENING OF CLAIMANT1 S CONDITION
AFTER HE HAD BEEN? REFERRED TO DISABILITY PREVENTION DIVISION BY
DR. CAMPAGNA, , i

THE REFEREE CONCLUDED THE CLAIMANT'S CONDITION WAS MEDICALLY

STATIONARY IN JULY 1 9 74 AND CLAIMANT WAS NOT ENTITLED TO ANY FURTHER
COMPENSATION FOR FURTHER MEDICAL 'TREATMENT OR FURTHER TEM
PORARY, DISABILITY BENEFITS,

With RESPECT TO th  xt nt of p rman nt disability, claimant
CONTENDED HE- WAS E NT ITLE D TO, CO M PE NSATION FOR PERMANENT DISABILITY
FOR BOTH SCHEDULED LEFT ARM DISABILITY AND UNSCHEDULED DISABILITY
FOR IMPAIRMENT OF HIS EARNING CAPACITY,. THE REFEREE FOUND THAT THE
PERMANENT IMPAIRMENT OF CLAIMANT' S LEFT ARM WAS BASED PRIMARILY
ON CLAIMANT' S SUBJECTIVE COMPLAINTS WHICH WERE NOT CONSISTENT WITH

THE FILMED EVIDENCE OF HIS ABILITY TO ENGAGE IN PHYSICAL ACTIVITIES
USING THIS APPENDAGE. HE CONCLUDED CLAIMANT HAD FAILED TO PRODUCE
SUFFICIENT PERSUASIVE EVIDENCE OF ANY PERMANENT IMPAIRMENT OF THE
LEFT ARM WHICH WOULD ENTITLED HIM TO AN AWARD THEREFOR.

With respect to a y impairme t or determi atio of ear i g
CAPACITY, THE REpEREE FOUND THAT IF CLAIMANT HAD SUFFERED SUCH A
LOSS OF EARNING CAPAC IT:Y IT WAS. PR |MAR I LY ATTR I B UTAB LE TO THE NATURE
OF HIS PREEXISTING CONDITION RATHER THAN THE CONSEQUENCE OF
THE PARTICULAR EPISODES OF TRAUMA-INDUCED PAIN IN JUNE 1 972. THE
CLAIMANT HAD BEEN ADVISED BY HIS TREATING PHYSICIAN THAT HE SHOULD
CEASE DOING HEAVY WORK AND THAT IF HE CONTINUED TO DO SO HE WOULD
NORMALLY EXPECT E PISODES; OF PAIN, THE REFEREE FOUND THAT THE MEDI
CAL EVIDENCE FAILED TO INDICATE THAT THERE WAS ANY PERMANENT IM
PAIRMENT OF CLAIMANT'S ABILITY TO PERFORM HEAVY WORK AS A DIRECT
RESULT OF THE INDUSTRIAL ..INJURY AND THERE WAS NO EVIDENCE THAT THERE
WERE ANY PERMANENT RESIDUAL EFFECTS THEREFROM.

Th r f r  conclud d that claimant had fail d to  stablish
HE HAP SUSTAINED ANY PERMANENT, IMPAIRMENT OF HIS EARNING CAPACITY
DIRECTLY, TRACEABLE TC| THE. SYMPTOMATOLOGY ARISING IN JUNE 1 9 72 AND,
THEREFORE, WAS NOT .ENTITLED TO ANY PERMANENT DISABILITY COMPENSA
TION, EITHER SCHEDULED OR UNSCHEDULED, AS A RESULT OF THE INDUSTRIAL
INJURY OF JUNE 6 , 1 9 72 .
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SOARD, ON DE Novo' REVIEW, AFFIRMS ANO.ADOPTS THE FINDINGS 

ANO CONCLUSIONS OF THE RE:FEREE WHICH ARE CLEARLY SET FORTH IN HIS 

OPINIO_N AND ORDER• , 

ORDER 

THE ORDER OF THE REFEREE DATED .OCTOBER 6 1 I 9 7 5 IS AFFIRMED• 

WCB CASE NO. 
WCB CASENO. 

75-1284 
75-1679 

HELEN M. PRINCE,. CLAIM,ANT 
STEVEN PICKENS, CLAIMANT'S ATTY.· 

MERLIN MILLER, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

MARCH 5, 

REVIEWED BY BOAR.D MEMBERS WILSON ANO MOORE• 

1976 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF TWO 
ORDERS ISSUED BY THE REFEREE ON AUGUST 2 9 • I 9 7 5 • THE FIRST ORDER 
( WCB CASE NO• 7 5 -I 2 8 4.) REMANDED CLAIMANT'S CLAIM FOR AGGRAVATION 

TO THE FUND FOR ACCEPTANCE ANO PAYMENT OF COMPENSATION AS PROVIDED 
BY LAW• THE SECOND ORDER ( WCB CASE NO• 7 5 -1 6 7 9) DENIED CLAIMANT'S 

CLAIM FOR COMPENSATION FOR A LOW BACK CONDITION ALLEGEDLY SUSTAINED 
ON JUNE 2 2 1 I 9 7 4 AND ARI SING OUT OF AND IN THE COURSE OF CLAIMANT'S 

EMPLOYMENT WITH 3M COMPANY• 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HER LOW BACK ON 
OCTOBER 11 1 1 973 WHILE EMPLOYED BY NU-WAY CLEANERS, WHOSE WORK
MEN'S COMPENSATION COVERAGE WAS FURNISHED BY THE FUND. ON DECEM

Bi:!:R 3 1 t 9 7 3 A DECOMPRESSIVE LAM I NOTO MY L6 -SI I W 1TH REMOVAL OF 
PROTRUDED LUMBOSACRAL DISC, RIGHT, WAS PERFORMED BY DR 0 CAMPAGNA, 

WHOSE OPINION' WAS THAT CLAIMANT HAD MILD BACK IMPAIRMENT AND HE 

RELEASED HER TO RETURN TO WORK WITHOUT RESTRICTIONS IN APRIL 1974• 
ON OCTOBER 2 4 1 19 74 THE CLAIM WAS CLOSED BY A DETERMINATION ORDER 
WHICH AWARDED CLAIMANT 1 6 DEGREES FOR 5 PER CENT UNSCHEDULED DIS
ABILITY TO HER LOW BACK 0 

0N APR IL 3 0, I 9 7 4 CLAIMANT HAD SECURED EMPLOYMENT W 1TH 3M 
COMPANY - SHE STILL HAD PERSISTENT LOW BACK PAIN AND SOME PAIN IN 

THE LEFT LEG WHICH, AT TIMES, WOULD ALSO BECOME NUMB 0 AT 3M 
COMPANY CLAIMANT FIRST STACKED PAPER AND THEN WAS GIVEN THE JOB 
OF ROLL PACKING W_HICH REQUIRED HER TO PUSH LOADED CARTS, LIFT UP 

TO 20 POUNDS AND DO REPETITIVE BENDING AND TWISTING• CLAIMANT WORKED 

REGULARLY AND DID NOT SEE_K ANY MEDICAL TREATMENT UNTIL JUNE 2 2, t 9 7 4 
WHEN SHE SUSTAINED ANOTHER COMPENSABLE ·INJURY WHILE LIFTING AND 
CARRYING A HEAVY BOX OF SUPPLIES. SHE FILED A CLAIM WHICH WAS ACCEP

TED BY 3M AND, AFTER A MONTH OF CONSERVATIVE MEDICAL TREATMENT, 
RETURNED TO WORK FOR .THAT COMPANY DOING.A LIGHTER TYPE J08 0 

CLAIMANT GOT ALONG,FAIRLY WELL UNTIL SHE WAS REQUIRED TO DO 
_HEAVIER WORK IN AUGUS_T·WHICH CAUSED HER T_O EXPERIENCE AN INCREASE 
IN BACK PAIN• THE JUNE 2 2 1 1:9 7 4 INJURY HAD 1 INITIALLY, BEEN CONSlgEREO 
As A ·ooRSAL 'SPRAIN· IN THE AREA OF THE LOWE'R THORACIC SPINE -

. AFTER THE .INCREASED BACK PAIN• IN AUGUST 1 CL·AIMANT ~GAIN SOUGHT 
MEDICAL TREATMENT AND WAS RE•FERRED TO'DRe WEINMAN, AN· ORTHOPEDIC 
SURGEON~ WHO PERFOftMEO A· LAMl·NECTOMV AT ·LS •6 AND EXCISION_ OF 

L6 -st DISC FROM THE LEFT SI-DE AND ALSO A TRANSVERSE· PROCESS SPINAL 
F.USION LUMBOSACRALON JANUARY 1s,,.-191s. ON MARCH·3, 1975, 3M,-

-2,56 -

-

-

-

NOVO REVIE , AFFIRMS AND.ADOPTS THE FINDINGS
REFEREE  HICH ARE CLEARLY SET FORTH IN HIS

ORDER

REFEREE DATED .OCTOBER 6 , 1 97 5 IS AFFIRMED,

WCB CASE NO. 75-1284 MARCH 5, 1976
WCB CASE NO. 75-1679

HELEN M. PRINCE, CLAIMANT
STEVEN PICKENS, CLAIMANT S ATTY,
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of two

ORDERS ISSUED BY THE REFEREE ON AUGUST 29 , 1 975. THE FIRST ORDER
( CB CASE NO. 75 -1284) REMANDED CLAIMANT1 S CLAIM FOR AGGRAVATION
TO THE FUND FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS PROVIDED
BYLA . THE SECOND ORDER (  CB CASE NO. 7 5 -1 6 7 9 ) DENIED CLAIMANT'S
CLAIM FOR COMPENSATION FOR A LO BACK CONDITION ALLEGEDLY SUSTAINED
ON JUNE 2 2 , 1 97 4 AND ARISING OUT OF AND IN THE COURSE OF CLAIMANT'S
EMPLOYMENT  ITH 3M COMPANY.

Claima t sustai ed a compe sable i jury to her low back o 
OCTOBER 1 1 , 1 973  HILE EMPLOYED BY NU- AY CLEANERS,  HOSE  ORK
MEN* S COMPENSATION COVERAGE  AS FURNISHED BY THE FUND. ON DECEM
BER 3 , 1 9 73 A DECOMPRESSIVE LAM INOTOMY L6 SI ,  ITH REMOVAL OF
PROTRUDED LUMBOSACRAL DISC, RIGHT,  AS PERFORMED BY DR. CAMPAGNA,
 HOSE OPINION  AS THAT CLAIMANT HAD MILD BACK IMPAIRMENT AND HE
RELEASED HER TO RETURN TO  ORK  ITHOUT RESTRICTIONS IN APRIL 1 974 .
ON OCTOBER 2 4 , 1 9 74 THE CLAIM  AS CLOSED BY A DETERMINATION ORDER
 HICH A ARDED CLAIMANT 16 DEGREES FOR 5 PER CENT UNSCHEDULED DIS
ABILITY TO HER LO BACK,

On APRIL 3 0 , 1 9 74 CLAIMANT HAD SECURED EMPLOYMENT  ITH 3M
COMPANY SHE STILL HAD PERSISTENT LO BACK PAIN AND SOME PAIN IN
THE LEFT LEG  HICH, AT TIMES,  OULD ALSO BECOME NUMB. AT 3M
COMPANY CLAIMANT FIRST STACKED PAPER AND THEN  AS GIVEN THE JOB
OF ROLL PACKING  HICH REQUIRED HER TO PUSH LOADED CARTS, LIFT UP
TO 2 0 POUNDS AND DO REPETITIVE BENDING AND T ISTING. CLAIMANT  ORKED
REGULARLY AND DID NOT SEEK ANY MEDICAL TREATMENT UNTIL JUNE 22 , 1 974
 HEN SHE SUSTAINED ANOTHER COMPENSABLE INJURY  HILE LIFTING AND
CARRYING A HEAVY BOX OF SUPPLIES. SHE FILED A CLAIM  HICH  AS ACCEP
TED BY 3 M AND, AFTER A MONTH OF CONSERVATIVE MEDICAL TREATMENT,
RETURNElD TO  ORK FOR THAT COMPANY DOING. A LIGHTER TYPE JOB.

Claima t got alo gfairly well u til she was required to do

HEAVIER  ORK IN AUGUST  HICH CAUSED HER TO EXPERIENCE AN INCREASE
IN BACK PAIN. THE JUNE 22 , 1 9 74 INJURY HAD, INITIALLY, BEEN CONSIDERED
AS A DORSAL SPRAIN IN THE AREA OF THE LO ER THORACIC SPINE
AFTER THE INCREASED BACK PAIN IN AUGUST, CLAIMANT AGAIN SOUGHT
MEDICAL TREATMENT AND  AS REFERRED TO DR.  EINMAN, AN ORTHOPEDIC
SURGEON,  HO PERFORMED A LAMINECTOMY AT L5-6 AND EXCISION OF
L6-S1 DISC FROM THE LEFT SIDE AND ALSO A TRANSVERSE PROCESS SPINAL
FUSION LUMBOSACRAL ON JANUARY 1 5 , .1 97 5 , ON MARCH 3 , 1 9 75 , 3 M,

ThE BOARD, ON DE

AND CONCLUSIONS OF THE
OPINION AND ORDER. ,

The order of the
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THRo_uGH 1Ts- woRKiillEN"·s 't:oivi-PEN_s~T1<>~,_c~·RR1e:R·. TRAVELERS 1NsuRANCE 

COMPANY, DENIED- RESPC>NSIBILITY· FOR.CLAIMANT." S LOW BACK SURGERY, 
STATING IT WOULD c·ONTINUE TO ACCEPT .THE MID BACK OR DORSA_L SPINE 
STRAIN INJURY RESULTING FROM THE JUNE ZZ 1 1974 INCIDENT, T!-IE CAR
RIER" S BASIS FOR THE DENiAL WAS THAT CLAIMANT" S CONDITION AND THE 

-SURGERY WAS A CONTINUATION OF CLAIMANT" S INJURY OF OCTOBER 1 1 1 

1973 1 _WHILE IN .THE E-MPLOV. OF NU-WAY-.-CLE;ANERS AND, THEREFORE, THE 
RESPONSIBILiTY OF THE FUND,. 

ON A:PRII.-, 3 1 , 197 5 CLAIMANT. FILED A. CLAIM FOR AGGRAVATION OF H!='.R 
OCTOBER 1 i', 19.73 I_Nous''rRIA!,., lf)IJURY, ,THIS WAS DENIED BY THE FUND ON 

'APRIL Z9 1 1975 ON THE GR'OUND THAT CLAIMANT HAD.SUSTAINED A NEW IN--
. JURY ON JUNE .Z z I I g"'7.4 _WH1<;:H :WAS, THE RESPONSIBILITY OF 3M, 

' ' ,.. . 

THE ISSUE OF WHETH.ER THE JANUARY 197 5 .SURGERY AND THE DISA
BILITY, .WHET.HER TE_MPQRAR-Y_-OR PERMANENT, .ASSOCIATED THEREWITH WAS 
ATTRIBUTABLE TO A° GENERAL .WORSENING-CONDITION PRESENTING AN AGGRA-

. VATION OF CLAIMA~T" S_ OCT.OBER .1.-1. 1 · 1973 INJURY OR THE RESULT OF AN 
EXACERBATION OF HER PREEXISTING CONDITION E!Y THE JUNE Z Z 1 197 4 INJURY, 
OR, WEINMAN" S OPINION WAS THAT THE JANUARY 1975 SURGERY WAS THE 
RESPONSIBILITY OF 3M AS IT RELATED TO THE JUNE 2. 2. 1 I 9 7 4 I_NJURY - HE 
PREDIC:ATED H_IS (_)PIN.ION ON ,--.:HE- FACT THAT CLAIMANT" S PREEXIST-ING LOW 
BACK CONDITION FROM THE OCTOBER 197 3 INJURY WAS AGGRAVATED BY THE 
DORSAL STRAIN INJURY SUSTAINED IN JUNE 1974 1 ·INDICATING THAT THE IN-. 
CREASED LOW BACK PAIN RIGHT AFTER, THE JUNE 1974. INJURY WOULD BE A 
VERY KEY FACTOR IN ESTABLISHING SUCH AN EXACERBATION, 

THE REFER.EE_ 'FOUND THAT THE~E WAS NOT SUFFICIENT EVIDENCE TO 
ESTABLISH THAT THE SURGERY IN THE LOW LUMBAR AND LUMBOSACRAL. AREA, 
THE SAME AREA INJURED IN OCTOBER 197 3 1 WAS SPECIFICALLY REQUIRED AS 
A RESULT OF AN AGGRAVATING EFFECT OF THE JUNE Z 2 1 197 4 INJURY, HE 
CONCLUDED THA'.r _CL~_IMAN~:" ~-.1 ~--7.5 SURGERY WAS THE- RESULT OF A WOR
SENED CONDITION OF HER LOW BACK STEMMING FROM THE OCTOBER 1 1 1 197 3 
INJURY AND THE RES,PONSIBILITV 01=' THE .FUND• · HE REMANDED THE CLAIM TO. 
THE FUND ·IN-ONE ORDER_,AND OENl,ED CLAIMANT." s CLAIM FOR AN·• ALLEGED· 
NEW INJURY ON JUNE 22 1 1974 If)! THE·-0THER, 

THE. BOARD, ON bE ;,m~o REv'IE~-. DISAGREES WITH ·THE Fl~DINGS AND. 
CONCLUSIONS OF THE REF_EREE IN E'IOTH ORDERS 1 ON. MARCH 14 1 I 9 7 5 DR 1 

WEINMAN STATED THAT CLAIMANT HAD UPPER BACK PAIN AND INCREASED 
LOWER BACK- PAIN AF-TER HER INJURY ON· JUNE 2 2 ,· 1974 -·BASE-0 ON CLAIM-· 
ANT" S HISTORY, .HER LOW BA.~K PA,IN WHICH _SHE HAD HAD SINCE THE TIME OF 
HER ORIGINAL .INJURY 9~ OC'.J"0BER I 1 1 197 3 \l\fAS MUCH WORSE" AFTER THE 
JUNE 2 2 1 19.74 INJURY. IT' WAS. HIS OPINION. THAT THIS CONSTITUTED AN 
AGGRAVATION OF A ~REEXISTING CONDITION ·FOR WHICH HER SUBSEQUENT HOS
PITALIZATION AND TREATMENT WAS. CARRIED OUT AND·.THAT RESPONSIBILITY 
THEREFOR WAS THAT OF i M. THE BOARD FINDS _NO OTHER ME-DICAL OPINION 
WHICH CONTRADICTS THIS., THE EVIDENCE CLEARLY INDICATES THAT CLAIM
ANT" s· ACTIVITIES WH.ILE EMPLOYED- BV 3M CAUSED HER TO SEEK MEDICAL 
TREATMENT IN SEPTEt-iiBER ·1·9 7 4 • TH:E EVIDENCE ·ALSO INDICATES THAT 
CLAIMA.NT i-lA� BEEN ABLE· TO WORK LONG HOURS DOING T-H"E- TYPE ·oF WORK 
WHICH WOULD AGGRAV._AT¢ A LOW BACK CONDITION UNTIL THE TIME OF-· HER 
JUNE 2 2 1 - f 9 7 4. I NJlJ.RY ~ - .-

THE BOARD CON~LUD~~ 'TH~T 'THE ~VIDENCE INDICATES =THAT CLAIM
ANT1 S LOW BACK CONDITION FROM THE TIME SHE WENT TO WORK FOR 3M 

REMAINED SUBSTANTIALLY UN_CHANGED_UNTIL THE ACCIDENT OF JUNE 22, 
1 974 AND TH_A_T; TO S0r--1E. EXTENT, SHE RECOVERED FROM THAT ACCIDENT 
BUT THE HEAVl!==R WORK _IN WHICH.SHE ENGAGED DURING SEPTEMBER 1 974 

. WAS THE ULTIMATE ·cAU~E THAT REQUIRED HER TO. SEEK MEDICAL ATTENTION 
FROM DR 1 WEINMAN A"NO TH_E SUBSEQUENT SURGERY. THE BOARD FUR

THER CONCLUDES THAT CLAIMANT SUFFERED A NEW COMPENSABLE INJURY ON 

JUNE 22 1 1974 WHICH HAD BEEN ACCEPTED BY HER EMPLOYER, 3M COMPANY, 
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THROUGH ITS  ORKMEN* S COMPENSATIONXARRIER, TRAVELERS INSURANCE
COMPANY, DENIED. RESPONSIBILITY FOR CLAIMANT* S LO BACK SURGERY,
STATING IT  OULD CONTINUE TO ACCEPT THE MID BACK OR DORSAL SPINE
STRAIN INJURY RESULTING FROM THE JUNE 22, 1 9 74 INCIDENT, THE CAR
RIER* S BASIS FOR THE DENIAL  AS THAT CLAIMANT* S CONDITION AND THE
SURGERY  AS A CONTINUATION OF CLAIMANT'S INJURY OF OCTOBER 1 1 ,
1 973 ,  HILE IN THE EMPLOY. OF NU- AY, CLEANERS AND, THEREFORE, THE
RESPONSIBILITY OF THE FUND.

On APRIL 3 ,. 1 9 7 5 CLAIMANT FILED A CLAIM FOR AGGRAVATION OF HER
OCTOBER 1 1 , 1 9 73 INDUSTRIAL INJURY. THIS  AS DENIED BY THE FUND ON
APRIL 2 9 , 1 97 5 ON THE GROUND THAT CLAIMANT HAD SUSTAINED A NE IN
JURY ON JUNE 22 , 1 974  HICH  AS THE RESPONSIBILITY OF 3 M.

The issue of whether the Ja uary 1975 surgery a d the disa

bility,  HETHER TEMPORARY OR PERMANENT, ASSOCIATED THERE ITH  AS
ATTRIBUTABLE TO A GENERAL  ORSENING CONDITION PRESENTING AN AGGRA
VATION OF CLAIMANT S OCTOBER -1 1 , 1 9 7 3 INJURY OR THE RESULT OF AN
EXACERBATION OF HER PREEXISTING CONDITION BY THE JUNE 2 2 , 1 9 74 INJURY.
DR.  E INMAN S OPINION  AS THAT THE JANUARY 1 9 7 5 SURGERY  AS THE
RESPONSIBILITY OF 3 M AS IT RELATED TO THE JUNE 22 , 1 974 INJURY HE
PREDICATED HIS OPINION ON THE FACT THAT CLAIMANT S PREEXISTING LO 
BACK CONDITION FROM THE OCTOBER 1 9 73 INJURY  AS AGGRAVATED BY THE
DORSAL STRAIN INJURY SUSTAINED IN JUNE 1 974 , INDICATING THAT THE IN
CREASED LO BACK PAIN RIGHT AFTER THE JUNE 1 9 74 INJURY  OULD BE A
VERY KEY FACTOR IN ESTABLISHING SUCH AN EXACERBATION.

The referee fou d that there was  ot sufficie t evide ce to
ESTABLISH THAT THE SURGERY IN THE LO LUMBAR AND LUMBOSACRAL AREA,
THE SAME AREA INJURED IN OCTOBER 1 9 73 ,  AS SPECIFICALLY REQUIRED AS
A RESULT OF AN AGGRAVATING EFFECT OF THE JUNE 2 2 , 1 974 INJURY. HE
CONCLUDED THAT CLAIMANT’ S 1 9 7 5 SURGERY  AS THE RESULT OF A  OR
SENED CONDITION OF HER LO BACK STEMMING FROM THE OCTOBER 11, 19 73
INJURY AND THE RESPONSIBILITY OF THE FUND, HE REMANDED THE CLAIM TO
THE FUND IN ONE ORDER AND DENIED CLAIMANT S CLAIM FOR AN ALLEGED
NE INJURY ON JUNE 2 2 , 1 9 7 4 IN THE OTHER.

THE BOARD, ON DE NOVO REVIE , DISAGREES  ITH THE FINDINGS AND
CONCLUSIONS OF THE REFEREE IN BOTH ORDERS. ON MARCH 1 4 , 1 9 75 DR,
 EINMAN STATED THAT CLAIMANT HAD UPPER BACK PAIN AND INCREASED
LO ER BACK PAIN AFTER HER INJURY ON JUNE 22, 1 974 BASED ON CLAIM
ANT S HISTORY, HER LO BACK PAIN  HICH SHE HAD HAD SINCE THE TIME OF
HER ORIGINAL INJURY OF OCTOBER 1 1 , 1 97 3  AS MUCH  ORSE AFTER THE
JUNE 2 2 , 1 97 4 INJURY. IT  AS HIS OPINION THAT THIS CONSTITUTED AN
AGGRAVATION OF A PREEXISTING CONDITION FOR  HICH HER SUBSEQUENT HOS
PITALIZATION AND TREATMENT  AS CARRIED OUT AND THAT RESPONSIBILITY
THEREFOR  AS THAT OF 3M. THE BOARD FINDS NO OTHER MEDICAL OPINION
 HICH CONTRADICTS THIS. THE EVIDENCE CLEARLY INDICATES THAT CLAIM
ANT* S ACTIVITIES  HILE EMPLOYED BY 3 M CAUSED HER TO SEEK MEDICAL
TREATMENT IN SEPTEMBER 1 9 74 . THE EVIDENCE ALSO INDICATES THAT
CLAIMANT HAD BEEN ABLE TO  ORK LONG HOURS DOING THE TYPE OF  ORK
 HICH  OULD AGGRAVATE A LO BACK CONDITION UNTIL THE TIME OF HER
JUNE 22,1974 INJURY. ^

The board co cludes that the evide ce i dicates that claim
 nt s LO BACK condition from the time she went to  ORK FOR 3 M
REMAINED SUBSTANTIALLY UNCHANGED UNTIL THE ACCIDENT OF JUNE 22,
1 974 AND THAT, TO SOME EXTENT, SHE RECOVERED FROM THAT ACCIDENT
BUT THE HEAVIER  ORK IN  HICH, SHE ENGAGED DURING SEPTEMBER 1974
 AS THE ULTIMATE CAU^E THAT REQUIRED HER TO SEEK MEDICAL ATTENTION
FROM DR.  EINMAN AND , , THE SUBSEQUENT SURGERY. THE BOARD FUR
THER CONCLUDES THAT CLAIMANT SUFFERED A, NE COMPENSABLE INJURY ON
JUNE 2 2 , 1 9 74  HICH HAD BEEN ACCEPTED BY HER EMPLOYER, 3 M COMPANY,
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THAT ITS SUBSEQUENT DE:NIAL OF RESPONSIBIL.ITY FOA THE RESULTING 
SURG£RY AND DISABILITY WAS IMPAOPER 0 CLAIMANT DIO NOT SUFFER A 
COMPENSABLE AGGRAVATION OF HER OCTOBER 1 1 t 197 3 INJURY. BOTH ORDERS 

·oF THE REFEREE SHOULD BE REVERSEb 0 

ORDER 

THE ORDERS OF THE REFEREE RELATING TO wee CASE NO. 7 s-1284 

AND WCB CASE N0 0 7 5 -1 6 7 9 ENTERED ON AUGUST Z 9, 1975 ARE REVERSED. 

CLAI MANT 1 S CLAIM FOR HER INOUSTR IAL INJURY OF JUNE 2 2, 1974 
IS REMANDED TO THE EMPLOYER 3M COMPANY, ANO ITS CARRIER, FOR AC
CEPTANCE AND PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, COM.
MENCING SEPTEMBER 9 1 1975 AND UNTIL THE CLAIM IS CLOSED PURSUANT 
TO THE PROVISIONS OF ORS 656,268, 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABL.E ATTORNEY'S 
FEE FOR HIS SERVICE;=i IN CONNECTION WITH.THIS BOARD REVIEW, THE SUM 

OF400 DOLLARS, PAYABLE BY THE EMPLOYER, 3M COMPANY, 

WCB CASE NO. 75-1787 

WILLIAM WISHERD, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAI MANT 1 S A TTYS, 

SCHOU BOE AND CAVANAUGH 1 

DEFENSE ATTYS, 

REQUEST FOR REVIEW BY EMPLOYER 

MARCH 5, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS, 

THE EMPLOYER '~EEKS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHICH DIRECTED IT TO PAY CERTAIN ACCRUED MEDICAL EXPENSES, 
TEMPORARY TOTAL DISABILITY COMPENSATION FOR THE PERIOD OF _MARCH 1 1 

1974 TO MARCH 14, 1975 1 IMPOSED A PENALTY OF 25 PER CENT OF THE 
AFORESAID AMOUNTS DUE AND ASSESSED ATTORNEY'S FEE PAYA°BLE BY 
THE EMPLOYER, IN THE AMOUNT OF 2 1 000 DOLLARS, 

0N MARCH 14 • 1 9,75 AN ORDER WAS ENTERED BY REFEREE JOSEPH De 

ST• MARTIN WHICH REMANDED CLAIMANT'S CLAIM TO THE EMPLOYER FOR 
ACCEPTANCE AND PAYMENT OF BENEFITS PROVIDED BY LAW UNTIL THE CLAIM 
WAS CLOSED UNDER THE PROV I SIO_NS OF ORS 6 5 6 • 2 6 8 • TH IS ORDER WAS 
AFFIRMED BY THE BOARD. ON JULY 1 5 1 1 9 7 5 AND AN APPEAL -FROM THE ORDER 
ON REVIEW IS PRESENTLY PENDING IN THE CIRCUIT COURT FOR THE COUNTY 

OF· CLACKAMAS• 

THE EMPLOYER HAS PAID COMPENSATION FROM THE DATE OF THE 
REFEREE'S ORDER ( MARCH 14 1 197 5) TO THE PRESENT - HOWEVER, NO 

COMPENSATION WAS PAID BETWEEN MARCH 1 1 1 974, THE DATE CLAIMANT'S 
DISABILITY BEGAN, AND MARCH 1-4, 1975 0 THE SUM OF 9 1 211 0 89 DOLLARS 
WHICH WAS INCURRED BY CLAIMANT BETWEEN MARCH 1 , 1 9 7 4 AND MARCH 

1 4, 197 5 FOR MEDICAL EXPENSES RESULTING FROM HIS INDUSTRIAL INJURY 

ALSO HAS NOT BEEN PAI Pe 

THE CLAl"MANT CONTENDS THAT BOTH THE COMPENSATION AND THE· 
MEDICAL EXPENSES SHOULD HAVE B.EEN PAID PURSUANT TO THE .REFEREE" S . . . 

ORDER AND THAT FAILURE TO. DO SO SUBJECTS THEM TO· A PENALTY AND 
PAYMENT OF ATTORNEY• J?, "FEES - THE EMPLOYER CONTENDS THAT NEITHER 
THE REFEREE" S ORDER NOR· THE .. LAW. 'REQ~.JIRES THAT EITHER SUM BE PAID· 
PENDING APPEAL AND .THAT'ORS 6 5 6 • 31 3 IS UNCONSTITUTIONAL• 
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AND THAT ITS SUBSEQUENT DENIAL OF RESPONSIBILITY FOR THE RESULTING
SURGERY AND DISABILITY  A6 IMPROPER. CLAIMANT DID NOT SUFFER A
COMPENSABLE AGGRAVATION OF HER OCTOBER 1 1 , 1 973 INJURY, BOTH ORDERS
OF THE REFEREE SHOULD BE REVERSED,

ORDER
Th ORDERS OF THE REFEREE RELATING TO  CB CASE NO, 75 1 284

AND  CB CASE NO, 7 5 1 6 7 9 ENTERED ON AUGUST 2 9 , 1 9 75 ARE REVERSED.
Claima t s claim for her i dustrial i jury of ju e 22, 1974

IS REMANDED TO THE EMPLOYER 3M COMPANY, AND ITS CARRIER, FOR AC
CEPTANCE AND PAYMENT OF COMPENSATION, AS PROVIDED BY LA , COM
MENCING SEPTEMBER 9 , 1 975 AND UNTIL THE CLAIM IS CLOSED PURSUANT
TO THE PROVISIONS OF ORS 656,268,

Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER, 3M COMPANY,

WCB CASE NO. 75-1787 MARCH 5, 1976

WILLIAM WISHERD, CLAIMANT
POZ2I,  ILSON AND ATCHISON,
CLAIMANT S ATTYS,

SCHOUBOE AND CAVANAUGH,
DEFENSE ATTYS.

REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members moore a d Phillips,

The employer seeks review by the board of the referee s

ORDER  HICH DIRECTED IT TO PAY CERTAIN ACCRUED MEDICAL EXPENSES,
TEMPORARY TOTAL DISABILITY COMPENSATION FOR THE PERIOD OF MARCH 1,
1 9 7 4 TO MARCH 1 4 , 1 9 75 , IMPOSED A PENALTY OF 2 5 PER CENT OF THE
AFORESAID AMOUNTS DUE AND ASSESSED ATTORNEY'S FEE PAYABLE BY
THE EMPLOYER, IN THE AMOUNT OF 2 , 000 DOLLARS.

On MARCH 1 4 , 1 975 AN ORDER  AS ENTERED BY REFEREE JOSEPH D.
ST. MARTIN  HICH RE MANDED CLAl MANT* S CLAIM TO THE EMPLOYER FOR
ACCEPTANCE AND PAYMENT OF BENEFITS PROVIDED BY LA UNTIL THE CLAIM
 AS CLOSED UNDER THE PROVISIONS OF ORS 6 56 . 26 8 . THIS ORDER  AS
AFFIRMED BY THE BOARD.ON JULY 1 5 , 1 975 AND AN APPEAL FROM THE ORDER
ON REVIE IS PRESENTLY PENDING IN THE CIRCUIT COURT FOR THE COUNTY
OF CLACKAMAS.

The EMPLOYER HAS PAID COMPENSATION FROM THE DATE OF THE
REFEREE* S ORDER ( MARCH 1 4 , 1 9 75 ) TO THE PRESENT HO EVER, NO
COMPENSATION  AS PAID BET EEN MARCH 1 , 1 974 , THE DATE CLAIMANT'S
DISABILITY BEGAN, AND MARCH 1 4 , 1 97 5 . THE SUM OF 9,211,89 DOLLARS
 HICH  AS INCURRED BY CLAIMANT BET EEN MARCH 1 , 1 9 74 AND MARCH
1 4 , 1 9 7 5 FOR MEDICAL EXPENSES RESULTING FROM HIS INDUSTRIAL INJURY
ALSO HAS NOT BEEN PAID.

The CLAIMANT CONTENDS THAT BOTH THE COMPENSATION AND THE
MEDICAL EXPENSES SHOULD HAVE BEEN PAID PURSUANT TO THE REFEREE'S
ORDER AND THAT FAILURE TO DO SO SUBJECTS THEM TO A PENALTY AND
PAYMENT OF ATTORNEY*^ FEES THE EMPLOYER CONTENDS THAT NEITHER
THE REFEREE'S ORDER NOR THE LA REQUIRES THAT EITHER SUM BE PAID
PENDING APPEAL AND THAT ORS 6 56 . 3 1 3 IS UNCONSTITUTIONAL,
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THE. REFE:REE. co_~RECTLV: HELD_/'rHAT __ ADMINl~TRAT~YE AGENCIES DO NOT 
OEiERMINE THE CONSTl'TUTIONA'LITY OF STATUTE'S UNDER WHICH THEY ACi ANO 
MUST ASSUME THEM CONSTITUTIONAL UNTIL A JUDICIAL DECLARATION TO THE -
CONTRARY• 

. THE REFEREE FOUND THAT T~E: kAR0Ll!==R ORDE_R .OF MARCH 14 1 19 7 5 
DIRECTED THE EMPLOYER" S CARRIER TO PAY BENE.FITS AS PROVIDED.BY LAW 
AND ORS 656.262 (2) ANO (4) REQUIR.E AN EMPLOYER TO PROMPTLY AND -
PERIODICALLY PAV COMPENSATION TO INJURED WORKMEN UPON NOTICE OR KNOW
LEDGE OF THE CLAIM. UNLESS THE CLAIM IS DENIED. IN THIS. CASE THE CLAIM 
HAO BEEN .DENIED BUT THE DENIAL HAD BEEN O_V.ERR~LED BY THE. ORDER, .~F: 
MARCH 1 4 1 1 9 7 5 • 

THE REFEREE .F.URTH0E 0R FOUND 0 THAT 'ORS 6 56 ~ 313 ( 1 ). PROVIDED THAT 
THE FILING BY AN EM PLOVER OR THE FUND. OF A REQUEST FOR REVIEW OR COU,RT 
APPEAL SHALL NOT STAY PAYMENT OF COMPENSATIO.N TO CLAiMANT AND ORS 
6 56. z 6 2 ('8 >·PROVIDES ·FoR THE .IMPOSITION OF A PENAL TV up To· 2 5 _ PER CENT 
OF TH0E AMOUNT DUE FOR UNREASONABLE PELAV OR ·UNREASONABLE Rf!::FUSAL 
TO PAV COMPENSATION PLUS AN ATTORNEY FEE WHICH MAY BE ASSESSED UNDER 
ORS 65_6~382 (I)•. ORS.~·5_6.~0.2 (8) 01;,FINES •coMPENSATl~N" TO INCLUDE 
MEDICAL sE_RYICES PRpv~DE!:>·.,:o AN INJlJRED WORKMAN. · 

T~E REFEREEt"'coNCLUDED THAT THE EMPLO~ER" s REFUSAL _TO P_AV COM:
PENSATION IN THIS CASE .WAS .OB\/IOUSLV Ui.iTENTIONAL .AND PREJUD 0ICIAL. TO 

THE CLAIMANT_ AS w_E.L,L .- THAJ:' CLAI.MANT wAs DEPRIVED OF TIME LOSS COM
PENSATION WHEN HE NEEDED IT MOST. HE CONCLUDED THAT T.HE CONTESTED 
COMPENSATION MUST BE PAID FORTHWITH PLUS A PENALTY_ AND PAYMENT OF 

- AN ATTORNEY FEE BECAUSE OF UNR'EASONABLE REFUSAL AND- RESISTANCE TO 
:PAYMENT OF SAib COMPENSATiON.WITHOUT. REGARD TO T!-fE OLTiMATE OUTC.OME 
Of'" THE. CASE ON FINAL APPEA_L •. 

THE BOARD·, ON DE NOVO R!==VIEW. 'FINDS "THAT THE LEGISLATURE OBVIOUSLY 
INTENDED,. IN PROMULGATING ORS_~ 5 s·. 313 ~ THAT A CLAIMANT WAS TO RECEIVE 
BENEFITS ( UNDERSCORED)· PEN°CIING APPEAL NOT JUST A ·" PAPER ,JUDGMENT" FOR 
PENALT'IES TO 'BE FILED W 1TH ,THE ,ORIGINAL REF_EREE" s· ORDER FOR POSSIBLE. 
FUTURE REFERENCE, FOLLOWING THE ·ULTIMATE APPELLATE 9'UTCOME OF THE 
'CASE·.,. . . . , 

THE BOARD CONC_URS IN THE FINDINGS AND CONCLUSIONS. R.EACHEO BY 
THE REFEREE. THE BOARD I_S NOT AWARE OF ANY AUTHOR_IT'II' FOR IT TO RE.DUCE 
AN AWARD OF AN ATTO~NEV, FEE MADE BY THE REF.EREE,. 

·QRDER 
THE ORDER OF THE REFEREE DATED AU.GUST 2 8 •· I 9 7 5 IS •,AFFIRMED • 

. CLAIMANT" s c·ouNSEL is· AWAR.DED As A REASONABLE ATTORNEY" s F!==E 
FOR HIS SERVICES IN C_ONNECTION WITH __ THIS BOARD REVIEW THE SU_M ,OF 500 
DOLLARS PAYABLE BY THE EMP~OYER_• 

.-2 5 9 -

Th r f r  corr ctly h l.d„that administrativ ag nci s do not
DETERMINE THE CONSTltuTlONAUITY OF STATUTES UNDER  HICH THEY ACT AND
MUST ASSUME THEM CONSTITUTIONAL UNTIL A JUDICIAL DECLARATION TO THE
CONTRARY.

Th r f r  found that th Earli r ord r of march 14,1975
DIRECTED THE EMPLOYER'S CARRIER TO PAY BENEFITS AS PROVIDED BY LA 
AND ORS 656.262(2) AND ( 4 ) REQUIRE AN EMPLOYER TO PROMPTLY AND
PERIODICALLY PAY COMPENSATION TO INJURED  ORKMEN UPON NOTICE OR KNO 
LEDGE OF THE CLAIM UNLESS THE CLAIM IS DENIED. IN THIS CASE THE CLAIM
HAD BEEN DENIED BUT THE DENIAL HAD BEEN OVERRULED BY THE ORDER OF
MARCH 14,1975.

The REFEREE FURTHER FOUND THAT ORS 656.313(1) PROVIDED THAT
THE FILING BY AN EMPLOYER OR THE FUND OF A REQUEST FOR REVIE OR COURT
APPEAL SHALL NOT STAY PAYMENT OF COMPENSATION TO CLAIMANT AND ORS
6 5 6.2 6 2 ( 8 ) PROVIDES FOR THE IMPOSITION OF A PENALTY UP TO 2 5 PER CENT
OF THE AMOUNT DUE FOR UNREASONABLE DELAY OR UNREASONABLE REFUSAL
TO PAY COMPENSATION PLUS AN ATTORNEY FEE  HICH MAY BE ASSESSED UNDER
ORS 6 5 6,3 82 (1 ), ORS 656,002 (8) DEFINES 'COMPENSATION* TO INCLUDE
MEDICAL SERVICES PROVIDED TO AN INJURED  ORKMAN.

The REFEREE CONCLUDED THAT THE EMPLOYER' S REFUSAL TO PAY COM
PENSATION IN THIS CASE  AS OBVIOUSLY INTENTIONAL AND PREJUDICIAL TO
THE CLAIMANT AS  ELL THAT CLAIMANT  AS DEPRIVED OF TIME LOSS COM
PENSATION  HEN HE NEEDED IT MOST. HE CONCLUDED THAT THE CONTESTED
COMPENSATION MUST BE PAID FORTH ITH PLUS A PENALTY AND PAYMENT OF
AN ATTORNEY FEE BECAUSE OF UNREASONABLE REFUSAL AND RESISTANCE TO
PAYMENT OF SAID COMPENSATION  ITHOUT REGARD TO THE ULTIMATE OUTCOME
OF THE CASE ON FINAL APPEAL.

Th board, on DE novo r vi w, finds that th l gislatur obviously
INTENDED, IN PROMULGATING ORS 6 5 6 . 3 1 3 , THAT A CLAIMANT  AS TO RECEIVE
BENEFITS (UNDERSCORED) PENDING APPEAL NOT JUST A PAPER JUDGMENT' FOR
PENALTIES TO BE FILED  ITH THE ORIGINAL REFEREE S ORDER FOR POSSIBLE
FUTURE REFERENCE, FOLLO ING THE ULTIMATE APPELLATE OUTCOME OF THE
CASE.

The BOARD CONCURS IN THE FINDINGS AND CONCLUSIONS REACHED BY
THE REFEREE. THE BOARD IS NOT A ARE OF ANY AUTHORITY FOR IT TO REDUCE
AN A ARD OF AN ATTORNEY FEE MADE BY THE REFEREE.

ORDER
Th ORDER OF THE REFEREE DATED AUGUST 2 8 , 1 97 5 IS AFFIRMED.

Claima t s cou sel is awarded as a reaso able attor ey s fee
FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE THE SUM OF 500
DOLLARS PAYABLE BY THE EMPLOYER.
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CASE N<;). ·14-4157 

IN THE MATTER OF THE COMPENSATION OF 

JEANETTE A. MILKS, CLAIMANT 
. AND IN THE MATTER OF COMf>L.YING STATUS· OF 

EUGENE MEL.VIN WAYT AND ORA M 0 WAYT·•· 
DBA ·E• M 0 WAYT_ AND CO• 

MARTIN, ROBERTSON AND _NEILL, 
. DE'7'ENSE ATTYS• 

REQUEST FOR REVIEW BY EMPLOYER 

MARCH 5, 1976 

REVIEWED BY BOARD MEMBERS WIL.S_ON AND MOORE 0 

THE EMPLOYER REQUESTS REViEW BY THE BOARD OF THE REFEREE. s. 
ORDER WHICH HEL.D THAT EUGENE M 0 WAYT AND ORA M~ WAYT, OBA E 0 M 0 

. WAYT AND co •• A PARTNERSHIP, WERE susjECT NONCOMPLVIN~ EMPL.OVERS 
FROM APR I I.. 1 2 1 1 9 7 4 T(?. MAY 7 • 1 9 7 4 • 

·. IT WAS STIPULATED .BY THE PARTIES THAT RAYMOND Do -MILKS WAS 
KIL.L.ED AS A RESULT bF A COMPENSABL.~ OCCUPATIONAL. ACCIDENT ARISING 
OUT OF AND IN THE COURSE OF HIS EMPLOYMENT BY EUGENE Me WAYT AND 

-ORA Me WAYT AND THAT .THE BENEFICIARfES. OF RAYMOND D 0 MILKS WERE 
ENTITLED TO BENEFITS AS.PROVIDED BY L 0AW AND--FURTHER THAT. THE :BENE
FICIARIES. CLAIM BE REMANDED' TO THE STATE ACCIDENT INSURANCE. FUND 
FOR PROCESS.ING IN ACCO~DANCE WITH 0_RS 6 5 6 • 0 5 4 ( i) • 

THE ISSUES BEFORE THE REFEREE AROSE FROM A _PROPO_SED AND FiNAL 
ORDER ISSUED BY THE COMPLiANCE DIVISION OF THE BOARD ON MAY 16, 1974 
DECLARING EUGENE M 0 WAYT AND ORA Me WAYT, DBA E 0 1111 0 WAYT AND C0 0 , 

A PARTNERSHIP, TO HAVE EMPLOYED SUBJECT WORKMEN DURING THE PERIOD 
FROM APR IL. 1 2 1 1974 T<? MAY 7, 1 9 7 4 AND .TO HAVE BEEN A N'ONCOM.PLYING 
EMPLOYER _DURING THAT PER!OD 0 ON NOVEJV!BER 5 1 1 974 EUGE!',IE :M• WAYT 
REQUESTED A HEARING CONTENDING THAT o·RA M 0 WAYT WAS NOT CONNECTED 
WITH Eo M 0 WAYT AND C00 . IN ANY WAY, THAT THE BUSINESS WAS NOT A 
PARTNERSHIP AND THAT HE WAS NOT A NONCOMPLYING EMPLOYER DURING THE 
PERIOD SPECIFIED. 

THE REFEREE FOUND .THAT CERTIFICATION FROM THE DEPARTMENT OF· 
COMMERCE, CORPORATION DIVISION, ESTABLISHED THAT THE ASSUMED NAME, 
E~ M 0 WAYT AND C0 0 WITH THE PARTIES OF INTEREST BEING E 0 M 0 WAYT. AND 
ORA Mo WAYT WAS FIL.ED ON JANUARY 2 8, 196 6 AND CANCELLED ON JANUARY 9, 
1 9 7 5 • FURTHERMORE, A P 0 U 0 C• PERM I_T WAS ISSUED IN THE NAME OF BOTH 
E 0 Me WAYT AND ORA M• WAYT DURING THE P!;:RIOD OF MAY 6, 1 971 TO 
DECEMBER 20, 1 974 - AFTER THIS PERMIT W_AS DISCONTINUED A Pe u.c. PER
MIT WAS ISSUED ON JANUARY 3, 197 5 TO Ee M 0 WAYT ALONE. 

£ 0 M 0 WAYT STATED. HE AND HIS w·IFE SP.LIT THE PARTNERSHIP TWO 
YEARS PRIOR TO THE HEARING - THE WIFE ALSO ·T_ESTIFIED THAT THERE NEVER 
HAD BEEN ANY WRITTEN PARTNERSHIP AGREEM_ENT NOR ANY WRITTEN DISSOLU
TIC>N BUT THAT THE PARTNERSHIP. HAD BEEN DISSOLVED IN t 9 7 3 • THE REFEREE 
"FOUND THAT VOLUMINOUS CORRESPONDENCE WAS EXCHANGED BETWEEN THE 
FUND AND THE PARTNERS_iil P, ALL. DIRECTED TO E 0 Me WAYT AND C00 

THE REFEREE CONCLUDED THAT THE EVIDENCE INDICATED THE PARTIES 
AT ALL RELEVANT TIMES HELD THEMSELVES OUT TO THE GENERAL PUBLIC AS 
A PARTNERSHIP AND HE CONCLUDED THAT THEY WERE A PARTNERSHIP DURING 
ALL TIMES RELEVANT TO THIS CASE.· 

WITH RESPECT TO THE NONCOMPLYING STATUS OF THE EMPLOYER, THE 
REFEREE. FOUND SUSBSTANTIAL EXHIBITS TO ESTABLISH THAT DURING THE 
PERIOD IN QUESTION, THE PARTNERSHIP WAS IN DEFAULT IN THE PAYMENT OF 
PREMIUMS AND HAD REC~ IVED A CANCE LL.AT ION NOTICE FROM .THE FUND 0 THE 
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 CB CASE NQ. 74-4157 MARCH 5, 1976

I THE MATTER OF THE COMPE SATIO OF
JEANETTE A. MILKS, CLAIMANT
AND IN THE MATTER OF COMPLYING STATUS OF
EUGENE MELVIN  AYT AND ORA M.  AYT,
DBA E, M,  AYT AND CO.

MARTI , ROBERTSO A D  EILL, . f
DEFENSE ATTYS.

REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d moore.

The employer requests revIew by the board of the referee s
ORDER  HICH HELD THAT EUGENE M.  AYT AND ORA M^  AYT, DBA E. M.
 AYT AND CO. , A PARTNERSHIP,  ERE SUBJECT NONCOMPLYING EMPLOYERS
FROM APR IL 1 2 , 1 9 7 4 TO MAY 7 , 1 9 74 .

It  AS STIPULATED BY THE PARTIES THAT RAYMOND D. MILKS  AS
KILLED AS A RESULT OF A COMPENSABLE OCCUPATIONAL ACCIDENT ARISING
OUT OF AND IN THE COURSE OF HIS EMPLOYMENT BY EUGENE M.  AYT AND
ORA M.  AYT AND THAT THE BENEFICIARIES OF RAYMOND D. MILKS  ERE
ENTITLED TO BENEFITS AS PROVIDED BY LA AND FURTHER THAT THE BENE
FICIARIES CLAIM BE REMANDED TO THE STATE ACCIDENT INSURANCE FUND
FOR PROCESSING IN ACCORDANCE  ITH ORS 656.054(1).

The issues before the referee arose from a proposed a d fi al
ORDER ISSUED BY THE COMPLIANCE DIVISION OF THE BOARD ON MAY 16, 1974
DECLARING EUGENE M.  AYT AND ORA M.  AYT, DBA E. M.  AYT AND CO. ,
A PARTNERSHIP, TO HAVE EMPLOYED SUBJECT  ORKMEN DURING THE PERIOD
FROM APRIL 1 2 , 1 9 74 TO MAY 7 , 1 9 74 AND TO HAVE BEEN A NONCOMPLYING
EMPLOYER DURING THAT PERIOD. ON NOVEMBER 5 , 1 9 74 EUGENE M.  AYT
REQUESTED A HEARING CONTENDING THAT ORA M.  AYT  AS NOT CONNECTED
 ITH E. M.  AYT AND CO, IN ANY  AY, THAT THE BUSINESS  AS NOT A
PARTNERSHIP AND THAT HE  AS NOT A NONCOMPLYING EMPLOYER DURING THE
PERIOD SPECIFIED.

Th r f r  found that c rtification from th d partm nt of
COMMERCE, CORPORATION DIVISION, ESTABLISHED THAT THE ASSUMED NAME,
E. M.  AYT AND CO.  ITH THE PARTIES OF INTEREST BEING E. M.  AYT AND
ORA M.  AYT  AS FILED ON JANUARY 28 , 1 96 6 AND CANCELLED ON JANUARY 9,
1 9 7 5 . FURTHERMORE, A P. U. C, PERMIT  AS ISSUED IN THE NAME OF BOTH
E. M.  AYT AND ORA M.  AYT DURING THE PERIOD OF MAY 6 , 197 1 TO
DECEMBER 20 , 1 974 AFTER TH I S PE R M IT  AS D I SCONT1 NUED A P. U. C, PER
MIT  AS ISSUED ON JANUARY 3 , 1 9 7 5 TO E.M.  AYT ALONE. .

E. M.  AYT STATED HE AND HIS  IFE SPLIT THE PARTNERSHIP T O
YEARS PRIOR TO THE HEARING THE  IFE ALSO TEST IF 1E D THAT THERE NEVER
HAD BEEN ANY  RITTEN PARTNERSHIP AGREEMENT NOR ANY  RITTEN DISSOLU
TION BUT THAT THE PARTNERSHIP HAD BEEN DISSOLVED IN 1 973 . THE REFEREE
FOUND THAT VOLUMINOUS CORRESPONDENCE  AS EXCHANGED BET EEN THE
FUND AND THE PARTNERSHIP, ALL DIRECTED TO E. M.  AYT AND CO.

The referee co cluded that the evide ce i dicated the parties
AT ALL RELEVANT TIMES HELD THEMSELVES OUT TO THE GENERAL PUBLIC AS
A PARTNERSHIP AND HE CONCLUDED THAT THEY  ERE A PARTNERSHIP DURING
ALL TIMES RELEVANT TO THIS CASE.

With r sp ct to th noncomplying status of th  mploy r, th 
REFEREE FOU D SUSBStAnTIAL EXHIBITS TO ESTABLISH THAT DURI G THE
PERIOD I QUESTIO , THE PART ERSHIP WAS I DEFAULT I THE PAYME T OF
PREMIUMS A D HAD RECEIVED A CA CELLATIO  OTICE FROM THE FU D. THE
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F'UNO HAO EXERCISED ITS RIGHT TO ATTEMPT TO. COLLECT FROM THE. PARTNER
SHIP ACCRUED AND UNPAID PREMIUl\1S• THE REFERE'.E'. CONCLUDED THAT THE 
CORRESPONDENCE BETWEEN THE PARTNERSHIP AN·o THE FUND w·HICH ATTEMPTED 

TO COLLECT ACCRUED ANO UNPAID PREMIUMS DID NOT GIVE .RISE TO.ANY ELE

MENTS OF WAIVER OR ESTOPPEL AND THAT AT ALL RELEVANT TIMES THE PART
NERSHIP WAS IN TH!='. STATUS OF A NONCOMPLYING EMPLOYER. 

THE BOARD~ ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED APRIL 25 t 1 975 IS AFFIRMED• 

WCB CASE NO. 75-738 

LOUISE FARNHAM, CLAIMANT 
GAL TON AND POPICK, CLAIMANT'S A TTYS-. 

RAV MIZE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH DIRECTED THE EMPLOYER TO PAY 2 5 PER CENT OF THE BILLINGS OF DR. 

CROMWELL, DR 0 FISHER AND THE GRESHAM PHYSICAL THERAPY CENTER, IN
CURRED AFTER MARCH 6, 1 9 7 4 AND TO PAY CLAIMANT'S ATTORNEY A REASON

ABLE FEE 0 FINDING THAT THE EMPLOYER'S UNREASONABLE DELAY IN PAVING 
THE AFORESAID BILLS AMOUNTED TO UNREASONABLE RESISTANCE .TO PAYMENT 
OF COMPENSATION. 

THE ISSUES BEFORE THE REFEREE WERE - ( 1) FURTHER MEDICAL CARE 
AND TEMPORARY TOTAL DISABILITY - (2) REFUSAL TO PAY TEMPORARY TOTAL 
DISABILITY WITHIN 14 DAYS OF THE OPINION AND ORDER, REFUSAL TO PAY 

TEMPORARY TOTAL DISABILITY OR TEMPORARY PARTIAL DISABILITY - (3) UN

REASONABLE RESISTANCE TO PAYMENT OF MEDICAL EXPENSES - AND (4) PEN
ALTIES AND ATTORNEY'S FEES 0 

THE REFEREE FOUND THAT CLAIMANT HAD SUSTAINED A COMPENSABLE. 
INJURY IN NOVEMBER 1969 t WHILE WORKING FOR THE EMPLOYER AS A NURSE'S 

AIDE 0 SHE HAD ALLEGED SHE SUFFERED ANOTHER COMPENSABLE INJURY ON 
NOVEMBER 27 0 1973 0 THIS CLAIM HAD BEEN DENIED AND, AFTER A HEARING 

ON THE MERITS, THE REFEREE HAD FOUND THAT CLAI.MANT HAD NOT SUFFERED 
A NEW COMPENSABLE .INJURY BUT HAD ESTABLISHED A VALID AGGRAVATION OF 

THE .. ORIGINAL 1969 INJURY 0 HE REMANDED THE CLAIM TO THE EMPLOYER FOR 
PAYMENT OF BENEFITS COMMENCING ON NOVEMBER 29, 1973 0 HIS OPINION 
AND ORDER WAS ENTERED JANUARY 3 1 , 1 9 7 5 • ( WCB CASE N0 0 7 4 -2 3 4) SUB-
SEQUENTLY, IT WAS MODIFIED TO TERMINATE TEMPORARY TOTAL DISABILITY 

COMPENSATION ON MARCH 6, 1974 • AFTER THE ENTRY OF THIS OPINION AND 
ORDER THE MATTER WAS SUBMITTED TO THE EVALUATION DIVISION ON APRIL 
24·, 1975. 

THE REFEREE WAf(f, OF THE OPINI.ON THAT. INASMUCH. AS THE MODIFIED 
OPINION AND ORDER IN WCB CASE NO• 7 4 -2 3 4 WAS AFFIRMED BY THE BOARD 
AND THE ENT.IRE QUESTION WAS NOW BEFORE.THE EVALUATION DIVISION FOR 

· AN ISSUANCE OF A DETERMINATION ORDER THAT A REFEREE• S RULING AT THE 
PRESENT TIME WOULD BE INAPPROPRIATE• HE CONCLUDED THAT THE ONLY 

VIABLE ISSUE BEFORE HfM WAS THE TIMELY PAYMENT OF COMPENSATION• 

THE EVIDENCE INDICATED THAT THE COST OF THE MYELOGRAM .PERFORMED 

.... ~6 ·1 -

FUND HAD EXERCISED ITS RIGHT TO ATTEMPT TO. COLLECT FROM THE PARTNER
SHIP ACCRUED AND UNPAID PREMIUMS. THE REFEREE CONCLUDED THAT THE
CORRESPONDENCE BET EEN THE PARTNERSHIP AND THE FUND  HICH ATTEMPTED
TO COLLECT ACCRUED AND UNPAID PREMIUMS DID NOT GIVE RISE TO ANY ELE
MENTS OF  AIVER OR ESTOPPEL AND THAT AT ALL RELEVANT TIMES THE PART
NERSHIP  AS IN THE STATUS OF A NONCOMPLYING EMPLOYER.

The board,1 o de  ovo review, affirms the fi di gs a d co clu

sions OF THE REFEREE.

ORDER

Th ORDER OF THE REFEREE DATED APRIL 25, 1 9 75 IS AFFIRMED.

 CB CASE NO. 75-738 MARCH 5, 1976

LOUISE FARNHAM, CLAIMANf
galton and popick, claimant’s attys,.
RAY MIZE, DEFENSE ATTY.
REQUEST FOR REViE BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t seeks review by the board of the referee s order
 HICH DIRECTED THE EMPLOYER TO PAY 2 5 PER CENT OF THE BILLINGS OF DR.
CROM ELL, DR. FISHER AND THE GRESHAM PHYSICAL THERAPY CENTER, IN
CURRED AFTER MARCH 6 , 1 9 74 AND TO PAY CLAIMANT* S ATTORNEY A REASON
ABLE FEE, FINDING THAT THE employer s UNREASONABLE DELAY IN PAYING
THE AFORESAID BILLS AMOUNTED TO UNREASONABLE RESISTANCE TO PAYMENT
OF COMPENSATION.

The issues before the referee were (i) further medical care
AND TEMPORARY TOTAL DISABILITY (2) REFUSAL TO PAY TEMPORARY TOTAL
DISABILITY  ITHIN 14 DAYS OF THE OPINION AND ORDER, REFUSAL TO PAY
TEMPORARY TOTAL DISABILITY OR TE M PORARY PARTI AL DISABILITY (3) UN
REASONABLE RESISTANCE TO PAYMENT OF MEDICAL EXPENSES AND (4) PEN
ALTIES AND ATTORNEY' S FEES.

The referee fou d that claima t had sustai ed a compe sable
INJURY IN NOVEMBER 1 96 9 ,  HILE  ORKING FOR THE EMPLOYER AS A NURSE S
AIDE. SHE HAD ALLEGED SHE SUFFERED ANOTHER COMPENSABLE INJURY ON
NOVEMBER 2 7 , 1 9 73 . THIS CLAIM HAD BEEN DENIED AND, AFTER A HEARING
ON THE MERITS, THE REFEREE HAD FOUND THAT CLAIMANT HAD NOT SUFFERED
A NE COMPENSABLE INJURY BUT HAD ESTABLISHED A VALID AGGRAVATION OF
THE ORIGINAL 1 9 6 9 INJURY. HE REMANDED THE CLAIM TO THE EMPLOYER FOR
PAYMENT OF BENEFITS COMMENCING ON NOVEMBER 2 9 , 1 9 73 . HIS OPINION
AND ORDER  AS ENTERED JANUARY 3 1 , 1 97 5 . ( CB CASE NO, 74 -234) SUB
SEQUENTLY, IT  AS MODIFIED TO TERMINATE TEMPORARY TOTAL DISABILITY
COMPENSATION ON MARCH 6 , 1 974 . AFTER THE ENTRY OF THIS OPINION AND
ORDER THE MATTER  AS SUBMITTED TO THE EVALUATION DIVISION ON APRIL
24', 1 9 75 .

The referee was of the opi io that i asmuch as the modified

OPINION AND ORDER IN  CB CASE NO. 7 4 -2 34  AS AFFIRMED BY THE BOARD
AND THE ENTIRE QUESTION  AS NO BEFORE THE EVALUATION DIVISION FOR
AN ISSUANCE OF A DETERMINATION ORDER THAT A REFEREE'S RULING AT THE
PRESENT TIME  OULD BE INAPPROPRIATE. HE CONCLUDED THAT THE ONLY
VIABLE ISSUE BEFORE HfM  AS THE TIMELY PAYMENT OF COMPENSATION,

The EVIDENCE INDICATED THAT THE COST OF THE MYELOGRAM PERFORMED
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THE HOSPITAL WAS NOT TIMELY PAID DUE TO THE CARRIER'S USE OF" CLAIM-
ANT'S FORMER NAMEe Tl-fE REFERE.E CID NO"i' FES:L THA"f' ,THIS WAS !!JUP'FiCIE""T • 
1"0. JU$.TIFY A FIND-ING THAT IT WAS :UNf:lEASONABLE DELAY_ IN PAYMENT. - HOW- • 
EV.ER, w·1TH · RESPE<;:T TO THE BIL:.LS SUBMITTED BY,, _o~. c:;R0MWELL,. · DR, FISHER 
AND. THE- GRESHAM PHY.SICAL THERAPY CENTER,. THE 'REFEREE FOUND NO'EVI-:-· 
DENCE WHICH WOULD JUSTIFY OR 'EXCI.JSE THE EMPLOYER FOR ITS ·DELAY.· IN PAY-
MENT OF _SUCH BILLS AND 1 . ACCORDINGLY, HE ASSESSED AZ 5 PER CENT PENALTY 
FOR UNREASONABLE DELAY ANO UNREASONABLE RESISTANCE TO THE PAYMENT OF 
COMPEN.SATI0N.- , .. . 

T~E BOARD 1 c;;N DE NOVO REVIEW, AFFIRMS ANO ADOPT~ THE ENTIRE 
ORDER OF THE REFEREE, 

ORDER 
THE ORDER OF THE REFEREE DATED OCTOBER 17 1 1 975 IS AFFIRMED, 

WCB CASE NO. 75-1143 

FRANK· BLANTON, CLAIMANT 
POZZI, WILSON .AND ATCHISON, 

CLAIMANT'S ATTYSe 
DEPT• OF JUSTICE, DE·FENSE .(/'i.TTV, 
ORDER DENYING MOTIO.N . 

MARGH 9, 1976 · 

ON FEBRUARY Z6 ,· 1976 THE STATE-ACCIDENT'•INSURANCE FUND MOVED 
TO DISMISS CLAIMANT'S REQUEST FOR REVIEW IN THE ABOVE EllJTITLED MATTER. 
ON THE GROUNDS TH.AT THE REQUEST f0R REVIEW WAS NOT AC,:TUALLY DEPOSl·TED 
IN THE 'POST OFFICE UNTIL JANUARY 16 1 1 976. WHlc;H WAS THE,31 ST DAV 
AFTER THE REFEREE'S OPINION AND ORDER WAS ISSUED~ . ATTACHE.D ,TO THE • 
MOT.ION WAS .A PHOTOCOPY OF THE ENVELOPE IN' WHICH THE FUND' s· C0P'.'f OF'. • 
T!"IE REQUEST WAS ENCLOSED, THE POSTAGE METER ~TAMP WAS DATED 
JANUARY 15 1 19 7 6 t SUPERiMPOSED' UPON THAT STAM.P WAS THE POSTMARK 

. OF. THE PORTLAND POST OFFICE WITH THE DATE OF JANUARY 16 t .t 976·, • 

THE PROOF OF SERVICE WAS EX.ECUTED BY DON..0:L..o N 1 . ATC'Ftl.SON, ONE 
OF CLAIMANT'S ATTORNEYS, ANO CERTIFIED THAT HE MAILED TO THE-PROP.ER 
PARTIES_ A CERTIFIED COPY OF THE REQUEST FOR_ REVIEW AND THE SAME WERE 
DEPOSITED IN THE POST OFFICE AT PORTLAND, 0_REG0N 01'!1 JANUARY 1 S 1 197 6 
AND T.~E POSTAGE THEREON WAS PREPAID• . 

THE BOARD ~ONCLUDES TH~T THE PROOF ·OF SERVICE EXECUTED -,BY MR. 
ATCHISON IS SUF.FICIENT AND THE REQUEST FOR REVIE_W SHOULD B·E CONSI--
0ERE0 AS TIME.LY Fa'LED 0 THERE COULD BE MANY _PLAUSIBLE EXPLANATIONS 
FO~- TWO PIFF.ERENT _POSTMARK DATES ON_ T':f.E ENVELOPE IN_ WHICH THE F_UND 
RECEIVED ITS COPY OF THE REQUEST -FOR REVIEW - THERE IS NO PROOF 'THAT 
THE- F.AULT WAS THAT OF CLAIMANT' s ATTORNE!v. 

ORDER 
THE MOTION TO DISMISS RECEIVED FROM THE STATE ACCIDENT INSURANCE 

FUND._0N FEBRUARY Z6, .f976 IS HEREBY DENIED, 

•· 

-262 .... -

AT THE HOSPITAL  AS NOT TIMELY RAID DUE TO THE CARRIER'S USE OF CLAIM
ANT'S FORMER NAME. THE REFEREE DID NOT FEEL THAT THIS  AS SUFFICIENT
TO JUSTIFY A FINDING THAT IT  AS UNREASONABLE DELAY IN PAYMENT. HO 
EVER,  ITH RESPECT TO THE BILLS SUBMITTED BY, DR. CROM ELL, DR. FISHER
AND THE GRESHAM PHYSICAL THERAPY CENTER, THE REFEREE FOUND NO EVI
DENCE  HICH  OULD JUSTIFY OR EXCUSE THE EMPLOYER FOR ITS DELAY IN PAY
MENT OF SUCH BILLS AND, ACCORDINGLY, HE ASSESSED A 25 PER CENT PENALTY
FOR UNREASONABLE DELAY AND UNREASONABLE RESISTANCE TO THE PAYMENT OF
COMPENSATION. •

Th board, on d novo r vi w, affirms and adopts th  ntir 
ORDER OF THE REFEREE.

ORDER
Th ORDER OF THE REFEREE DATED OCTOBER 1 7 , 1 975 IS AFFIRMED.

WCB CASE NO. 75-1143 MARCH 9, 1976

FRANK BLANTON, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER DENYING MOTION

On FEBRUARY 2 6 ,- 1 976 THE STATE ACC IDENT INSURANCE FUND MOVED
TO DISMISS CLAIMANT' S REQUEST FOR REVIE IN THE ABOVE ENTITLED MATTER
ON THE GROUNDS THAT THE REQUEST FOR REVIE  AS NOT ACTUALLY DEPOSITED
IN THE POST OFFICE UNTIL JANUARY 1 6 , 1 976  HICH  AS THE.3IST DAY
AFTER THE REFEREE'S OPINION AND ORDER  AS ISSUED. ATTACHED.TO THE
MOTION  AS A PHOTOCOPY OF THE ENVELOPE IN  HICH THE FUND'S COPY OF
THE REQUEST  AS ENCLOSED. THE POSTAGE METER STAMP  AS DATED
JANUARY 1 5 , 1 9 76 , SUPERIMPOSED UPON THAT STAMP  AS THE POSTMARK
OF THE PORTLAND POST OFFICE  ITH THE DATE OF JANUARY 1 6 , 1 976 .

Th proof of s rvic was  x cut d by donald n. atchison, on 
of claimant’s attorn ys, and c rtifi d that h mail d to th prop r
parti s a c rtifi d copy of th r qu st for r vi w and th sam w r 
DEPOSITED IN THE POST OFFICE AT PORTLAND, OREGON ON JANUARY IS, 1976
AND THE POSTAGE THEREON  AS PREPAID.

Th board conclud s that th proof of s rvic  x cut d ,by mr.
ATCHISON IS SUFFICIENT AND THE REQUEST FOR REVIE SHOULD BE CONSI
DERED AS TIMELY FILED. THERE COULD BE MANY PLAUSIBLE EXPLANATIONS
FOR T O DIFFERENT POSTMARK DATES ON THE ENVELOPE IN  HICH THE FUND
RECEIVED ITS COPY OF THE REQUEST FOR REVI E THERE IS NO PROOF THAT
THE FAULT  AS THAT OF CLAIMANT S ATTORNEY.

ORDER , \
The motio to dismiss received from the state accide t i sura ce

FUND ON FEBRUARY 2 6 , 1 9 76 IS HEREBY DENIED.

-2 62
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·wCE'f ·cASE NO. · 75~668" 

HAROLD CURRY, CLAIMANT 
JAMES FOURNIER, CLAIMANTY S ATTY~ 

DEPT• OF JUSTICE,_ DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

:MARCH 9, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH 

AFFIRMED .A_ DETERMINATION ORDER. DATED FEBRUARY 1 1 1 · 1 9 7 S. AWARDING 

CL_AIMANT ·1 0 PER CENT• UNSCHEDULED LOW BACK DISABILITY. EQUAL TO· 3 2· 

DEGREES. THIS WAS IN ADi:liflON T·o AN AWARD OF 4 s PER CENT UNSCHED,

ULED DISABILITY EQUAL TO 1 4 4 DEGREES CLAIMANT HAD PREVIOUSLY RE

CEIVED• 

CLAIMANT, A 32 YEAR OLD LABORER, RECEIVED A COMPENSABLE. IN,-_ 

JURY OCTOBER 2 5 1 "1 9·5 s·.· 'ON MARCH 5 t 196 9 1 DR•_ WHITE PERFORMED. AN 

EXPLORATORY LAMINECTOMY: AND EXCISION o·F A DEGENERATIVE DISC AT L4 -5 • 

ON JUNE 5, I 9 6 9 DR;.-- RAAF PERFORMED ·A LAMINECTOMY AND REMOVAL OF A 

PROTRUDED DISC AT-"L4--S ,'. PLUS A FUSION ·oF L4 :TO THE SACRUM •. · o'N 
DECEMBER 3 1 1969. DR~·-SHORT FOUND A PSEUDOARTHROSIS IN THE SPINAL 

FUSION. 

IT JS THE CONSENSUS OF MEDICAL OPINION THAT CLAIMANT CANNOT 

RETURN TO HIS FORMER TYPE OF EMPL0YMENT 0 ALL AGREED CLAIMANT 

-SHOULD SEEK VOCATIONAL REHABILITATION, HOWEVER, NOT· MUCH IN THIS 

AREA HAS BEEN ACCOMPLISHED~· ... 
-. •' ,.. . 

ON MAY 2 5 1 1 9 7 5 CL.Al MANT WAS SEEN BY .DR. JERRY BECKER. 

X,-RAYS SHOWED WHAT APPEARED TO BE A -SOLID LS -St FUSION AND· IT WAS 

HIS· IMPRESSION .CLAIMANT HAD A CHRONIC- LUMBOSACRAL STRAIN WITH DE

GENERATIVE DISC DISEASE AT SEVERAL LUMBAR -LEVELS. DR 0 BECKER 

CONCLUDED THAT IF CLAIIV!ANT WERE TO LOSE HI_S ABDOMINAL OBES_ITV• 

"R!fCONSTITUTE HIS ABDOMINAL MUSCULATURE, 'BE FITTED w 1TH A GOOD LUMBO

SACRAL CORSET OF A FLEXl'ON BODY CAST, AND LEARN TO MAK-E THE MOVES 

WITH -HIS LOW BACK CORRECTLY FOR ALL ACTIVITIES 0 .CL.Al MANJ°,WOULD BE 

ABLE TO HAND'-E SOME LIGHT' WciR·K; NOT REQUIRING REPETITIOUS STOOPING 

OR BENDING AT THE WAIST• 

THE REFEREE. SAW AND .HEARD .THE,.CLAI MANT, EXAMINED ALL OF THE 

MEDICAL EVIDENCE AND CONCLUDED CLAIMANT HAD NOT SUFFERED PERMA~ ,, 

NENT PARTIAL DISABILITY .GREATER ·THAN: THAT ·FOR WHICH HE HAD BEEN . 

AWARDED. THE BOARD, ON. DE NOVO REV,IEW, C0NCURS 0 

THE BOARD JS ALSO OF THE OPINION THAT A CONCENTRATED 'EFFORT 

SHOULD BE MADE ON CLAIMANT'S BEHALF BY VOCATIONAL REHABILITATION 

FACILITIES TO RETRAIN AN,D ASSIST CLAIMANT IN SECURING SOME"TVPE OF 

EMPLOYMENT WITHIN HIS PHYSICAL CAPABILITIES. CLAIMANT ·as STILL A 

VOUNGi MAN WITH AVERAGE INTELLIGEN_CE AND GOOD APTITUDES, WH0 1 IF 

HE TAKES ADVANTAGE OF VOCATIONAL RETRAINING, COULD HAVE MANY PRO

DUCTIVE YEARS IN THE LABOR MARKET• 

ORDER 

THE ORDER OF THE REFEREE' DATED: AUGUST 2 0 1 197 5 IS AFFIRME �'. 

-2 63 -

WCB CASE NO. 75-668 MARCH 9, 1976

HAROLD CURRY, CLAIMANT
JAMES FOURNIER, CLAIMANT'S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT ,

Reviewed by board members wilso a d Phillips,

Cl im nt requests board review of a referee s order which
AFFIRMED A DETERMINATION ORDER DATED FEBRUARY j I , ! 975 A ARDING
CLAIMANT 10 PER CENT' UNSCHEDULED LO BACK DISABILITY EQUAL TO 32
DEGREES. THIS  AS IN ADDITION TO AN A ARD OF 45 PER CENT UNSCHED
ULED DISABILITY EQUAL TO 144 DEGREES CLAIMANT HAD PREVIOUSLY RE
CEIVED,

Cl im nt, a 32 year old laborer, received a compe sable i 
jury October 2 5 , 1 96 8 , 'ON MARCH 5 , 1 9 6 9 , DR.  HITE PERFORMED AN
EXPLORATORY LAMINECTOMY AND EXCISION OF A DEGENERATIVE DISC AT L4 -5 ,
ON JUNE 5 , 1 9 6 9 DR, RAAF PERFORMED A LAMINECTOMY AND REMOVAL OF A
PROTRUDED DISC AT L4 -5 , PLUS A FUSION OF L4 TO THE SACRUM. ON
DECEMBER 3 , 1 969 DR. SHORT FOUND A PSEUDOARTHROSIS IN THE SPINAL
FUSION.

It IS THE CONSENSUS OF MEDICAL OPINION THAT CLAIMANT CANNOT
RETURN TO HIS FORMER TYPE OF EMPLOYMENT. ALL AGREED CLAIMANT
SHOULD SEEK VOCATIONAL REHABILITATION, HO EVER, NOT MUCH IN THIS
AREA HAS BEEN ACCOMPLISHED.

On MAY 2 5 , 1 9 7 5 CLAIMANT  AS SEEN BY DR. JERRY BECKER.
X-RAYS SHO ED  HAT APPEARED TO BE A SOLID L5-S1 FUSION AND IT  AS
HIS IMPRESSION CLAIMANT HAD A CHRONIC LUMBOSACRAL STRAIN  ITH DE
GENERATIVE DISC DISEASE AT SEVERAL LUMBAR LEVELS. DR. BECKER
CONCLUDED THAT IF CLAIMANT  ERE TO LOSE HIS ABDOMINAL OBESITY,
RECONSTITUTE HIS AB DOM I NAL • M DSCULATU RE , BE FITTED  ITH A GOOD LUMBO
SACRAL CORSET OF A FLEXION BODY CAST, AND LEARN TO MAKE THE MOVES
 ITH HIS LO BACK CORRECTLY FOR ALL ACTIVITIES. C LA IMANT. OULD BE
ABLE TO HANDLE SOME LIGHT  ORK NOT REQUIRING REPETITIOUS STOOPING
OR BENDING AT THE  AIST.

The REFEREE SA AND HEARD THE'CLAIMANT, EXAMINED ALL OF THE
MEDICAL EVIDENCE AND CONCLUDED CLAIMANT HAD NOT SUFFERED PERMA
NENT PARTIAL DISABILITY GREATER THAN THAT FOR  HICH HE HAD BEEN
A ARDED. THE BOARD, ON DE NOVO REVIE , CONCURS,

Th board is also of th opinion that a conc ntrat d  ffort
SHOULD BE MADE ON CLAIMANT'S BEHALF BY VOCATIONAL REHABILITATION
FACILITIES TO RETRAIN AND ASSIST CLAIMANT IN SECURING SOME TYPE OF
EMPLOYMENT  ITHIN HIS PHYSICAL CAPABILITIES. CLAIMANT IS STILL A
YOUNG MAN  ITH AVERAGE INTELLIGENCE AND GOOD APTITUDES,  HO, IF
HE TAKES ADVANTAGE OF VOCATIONAL RETRAINING, COULD HAVE MANY PRO
DUCTIVE YEARS IN THE LABOR MARKET.

ORDER
The ord r of th r f r  5 dat d august 20, 1975 is affirm d.

<
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CASE NO. 75-2679 

AKIRA NISHIMURA,· CLAI-MA_NT 
JONES, LANG,· KLEIN, WOLF. AND S!\11 ITH 1 · 

CLAIMANT" S ATTYSe 
DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

. . 

MARCH 9, 1976 

REVIEWED BY SOARD MEMBERS. MOORE ANI;) PHILLIPS. 

THE STATE ACCIDENT INSURANCE FUND SEEKS. REVIEW BY T~E.:BOARD OF 
THE REFEREEY S ORDER WHICH FOUND CLAIMANT" S CLAIM TO BE .COMPENSABLE 
AND DI.RECTED THE FUND TO PAY CLAIMANT" S ATTORNEY A REASONABLE ATTOR._ 
NEY" S FEE• 

CLAIMANT IS A VICE PRINC'IPAL OF BENSON HIGH SCHOOL IN PORTLAN~. 
JUST PRIOR TO THE ACCIDENT SUFFERED ON MARCH 6 1 1975 1 . CLAIMANT WAS 
ATTENDING A MEETING OF THE .PORTLAND ASSOCIATI.ON OF SCl:-IOOL· ADllillNI.S
TRATO·~s AS_.A REPRESENTATIVE OF THE PORTLAND HIGH .SCHO.OL P·R_INCIPALS 
.ASSOCl~TION1 ATTENDANCE AT THIS MEETING WAS O.NE OF THE· DUTIES OF HIS 
EMPLOYMENT• CLAIMANT WAS PAID A LUMP SUM ANNUALLY FOR _TRAVEi:. EX-
PENSESe IN COMPUTING TRAVEL EXPENSES WITH RESPECT TO·MEETI.NGS SUCH 
AS THIS THE MILEAGE WAS COMP.UTED AND PAID FOR NOT ONLY FROM .THE 
SCHO.OL TO THE MEETING PLACE BUT ALSO FROM THE MEETING PLACE TO THE 
ADMINISTRATORY S HOME, . . 

... CLAIMANT -.:.EFT BENSON AT APPROXIMATELY. 3a 00 .. p, M, 'ON MARCH 6 1 

19 7 5 TO ATTEND THE AFORESAID MEETING WHICH LASTED 'TILL APPROXI...; 
MATELY 5 1 00 Pe M 1 AFTER THE MEETING HE PROCEEDED TO HIS HOME_, NEAR 
N 1 E 1 8 8_TH AVENUE ANO WASHINGTON STREET. HE WAS INVOLVED IN AN AUTO
MOBILE ACCIDENT AND SUSTA.NED HEAD INJURIES, THE QUESTION .BEFORE THE 
REFEREE WAS WH.ETHER OR NOT THE JOURNEY ITSELF WAS PART•OF THE SER
VICES RENDERED BY THE CLAI MANT1 

THE REFEREE FOUND THAT THIS. CASE. DID NOT FALL WIT~IN 'THE "GEN• 
ERAL "COMIN-G AND GOING" RULE 9 BUT RATHER WAS A SITUATION WH.ERE THE 
JOURNEY ITSELF WAS A PART OF THE SERVICE RENDERED BY THE s;LAIMANT. IN_ 
THE COURSE OF HIS EMPLOYMENT, THEREFORE, Tl:-IE CLAIM WAit,;. COMPENSABLE, . . . . 

THE REFEREE FURTHER' FOUND THAT THE EMPLOYER HAD ACTUAL KNOW-. 
LEDGE OF THE INJURY ON MAY 6 1 !-f0WEVER 1 BECAUSE OF THE FACT THAT THE 
INJURY DID NOT OCCUR ON THE SCHOOL PREMISES AND BEPAUSE OF THE .UNIQUE 
FACTUAL CIRCUMSTANCES WITH. THE CLOSE LEGAL ATTENDANT CIRCUMSTANC·ES 1 

HE CONCLUDED NO PENALTIES SHOULD BE· ASSESSED• THE-FUND MUST PAV· 
CLAIMANT" S COUNSEL AN ATTORNEY FEE BECAUSE THE CLAIM SHOULD NOT HAVE 
BEEN DENIED, 

THE BOARD,. ON OE NOVO REVIEW, AFFIRMS. AND ADOPTS'THE ORDER OF 
THE R~FEREE AS ITS OWN• 

ORDER 

·_ ·THE ORDER OF TH&: REFE·REE DATED OCTOBER 24 1 1975 IS AFFIRMED, 
. . 

CLAIMANT" S COUNSEL IS AWARDED AS A REASONAB.LE ~TTORNEY" S 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVl:EW. 1 , THE SUM 
OF 400 DOLLARS, PAYABLE BY THE STATE_ ACCIDENT INSURANCE FUND,· 

-264-
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WCB CASE NO. 75-2679 MARCH 9, 1976

AKIRA NISHIMURA, CLAIMANT
JONES, LANG, KLEIN,  OLF AND SMITH,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY SAIF

R vi w d by board m mb rs moor and Phillips,
Th stat accid nt insuranc fund s  ks r vi w by th board of

THE REFEREE'S ORDER  HICH FOUND CLAIMANT'S CLAIM TO BE COMPENSABLE
AND DIRECTED THE FUND TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTOR
NEY' S FEE,

Claima t is a vice pri cipal of be so high school i Portla d,
JUST PRIOR TO THE ACCIDENT SUFFERED ON MARCH 6 , 1 975 , CLAIMANT  AS
ATTENDING A MEETING OF THE PORTLAND ASSOCIATION OF SCHOOL ADMINIS
TRATORS AS A REPRESENTATIVE OF THE PORTLAND HIGH SCHOOL PRINCIPALS
ASSOCIATION, ATTENDANCE AT THIS MEETING  AS ONE OF THE DUTIES OF HIS
EMPLOYMENT, CLAIMANT  AS PAID A LUMP SUM ANNUALLY FOR TRAVEL EX
PENSES, IN COMPUTING TRAVEL EXPENSES  ITH RESPECT TO MEETINGS SUCH
AS THIS THE MILEAGE  AS COMPUTED AND PAID FOR NOT ONLY FROM THE
SCHOOL TO THE MEETING PLACE BUT ALSO FROM THE MEETING PLACE TO THE
 dministr tor s HOME,

Claima t left be so at approximately 3,00 p, m, o march 6,
1 9 7 5 TO ATTEND THE AFORESAID MEETING  HICH LASTED TILL APPROXI
MATELY 5,00 P, M, AFTER THE MEETING HE PROCEEDED TO HIS HOME, NEAR
N, E, 8 8 TH AVENUE AND  ASHINGTON STREET HE WAS INVOLVED IN AN AUTO
MOBILE ACCIDENT AND SUSTAINED HEAD INJURIES, THE QUESTION BEFORE THE
REFEREE  AS  HETHER OR NOT THE JOURNEY ITSELF  AS PART OF THE SER
VICES RENDERED BY THE CLAIMANT,

The referee fou d that this case did  ot fall withi the ge 
eral comi g a d goi g rule, but rather was a situatio where the
JOURNEY ITSELF  AS A PART OF THE SERVICE RENDERED BY THE (CLAIMANT IN
THE COURSE OF HIS EMPLOYMENT, THEREFORE, THE CLAIM  AS COMPENSABLE,

Th REFEREE FURTHER FOUND THAT THE EMPLOYER HAD ACTUAL KNO 
LEDGE OF THE INJURY ON MAY 6, HO EVER, BECAUSE OF THE FACT THAT THE
INJURY DID NOT OCCUR ON THE SCHOOL PREMISES AND BECAUSE OF THE UNIQUE
FACTUAL CIRCUMSTANCES  ITH THE CLOSE LEGAL ATTENDANT CIRCUMSTANCES,
HE CONCLUDED NO PENALTIES SHOULD BE ASSESSED. THE FUND MUST PAY
claimant's couns l an attorn y f  b caus th claim should not hav 
BEEN DENIED.

Th board, on d novo r vi w, affirms and adopts th ord r of
THE REFEREE AS ITS O N.

ORDER
The ORDER OF THE REFEREE DATED OCTOBER 24 , 1 97 5 IS AFFIRMED.

Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE ,1 THE SUM
OF 4 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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·-CASE NO~-· 75:-2241.. . ·~: . 

. JOYCE E. KLINGBEIL, 'CLAIMANT 
POZZI 1 -WIL.SON AND ATCH;ISON.1 

CLAIMANT" S _ATTYS.. ., .. 
DEPT• OF .. JUSTICE, OEF.'E~SE. ATTY•. 
REQUEST FOR REVIEW l;!Y:CLAIMAN,:' 

MARCH 9, 1976 

REVIEWED BY BOAR0 MEMBER_s WILSON AND PHl~LIPs. 

CLAIMANT. REQUESTS BOARD REVIEW OF THE REFEREE" s ORDER WHICH 
GRANTED CLAIMANT Z 5 PER·.ce;.NT FO~ UN_St::HED,ULED_ LO\tY BACK DISABILITY , 
EQUAL TO 8 0 DEGREES• : 

CLAIMANT w~s ·CO~PE~~ABLY INJURED JU~Y ~ 9, 1 ~ 74 WHIL~ WORKIN~ 
AS A MEAT PACKER. DR.-- -MCGOUGH ·DIAGNOSED A PROBABi,E HERNIATE-�. Nl,1-
CLEUS PULPOSUS _OF THE LOWER LUMB.AR S_PINE ON THE. ~IGHT• CONSERV~TIVE 
CARE HAS 0BEEN 'OF LiMI.TE;D -B.ENEFIT, BUT. CLAIMANT DECLINED THE SURGERY 
WHICH N_IIGHT HAVE ALLEVIATE'D HER SVMPT.OMS• 

. ~ . . . ' 

. CLAIMANT 1:fAS A HI~~ SCHOO~ EDUCATION AND HAD WORKED AS--A LI-. 
CENSED BEAUT IC IAN FOR SEVERAL .YEARS, THEREAFTER,·. SHE· THEN SPENT 
TEN.YEARS AS :A MOTHER AND·HOMEMAKER- BE-F'ORE·-BECOMING EMPLOYED AS 
A MEAT PACKER •. -

THE REFEREE WAS-'OF ,:THE .. OPIN-ION THAT CLAIMANT" s SYMPTOMS 
WOULD CONTINU_E TO .BE EXACERBATED BY ACTIVITY UN.LESS CLAIMANT AGREED 
TO THE RECOMMENDED SURGERY• HE 'ALSO AGREED SHE WAS NQT REALLY 
MOTIVATED· TO: BEC9ME REEMPLOYED.-_ . 

. CLAl~ANT HAD RECEIVED AN ~WARD~~- 32 DEGREES ,FOR 1 0 PE~ -~ENT 
UNSCHEDULED LOW _BACK_ DISABILl:Y-Y BY A DETERMINATION ORDER_. MAILED· 
APRIL 2.4, 1975 - THE REFE·~·EE CONCLUDED THIS AWARO:SHOULD BE I_NCREASED 
-TO 80 DEGREES F.OR Z·S PER.CENT UNSCHEDULED L.OW BACK -DISAB·ILITY BECAUSE 
CLAIMANT" S LOSS OF WAGE. EARN-1,NG CAPAC-ITV WAS GREATER THAN THE .INITIAL 
AWARD INDICATE O• 

THE BOARD, ON DE :NOVO REVIEW,. :.AGREES WITH THE f:INDINGS A'ND 
CONCLUSIONS 0-F THE-;REFEREE ·AND AFFIRMS HIS ORDER• 

,QRDER 

THE ORDER 'OF ·THE R:EFEREE DATED SEPTEMBER 2 3 .. i 1975 IS AFFIRMED• 

WCB CASE NO. 74-3039 

AL T·EMPLETON,· CLAIMANT 
SAM MCKENN,: CLAIMANT" S ATTY.· 
DEPT. ·OF JUSTICE, -DEF.E;NSE ATTY. 
REQUEST FOR REVIEW BY. SAIF 

MARCH · 9, 1976 · 

R~VIEWED BY- BOAR~- ~EM~~R~ Wl~SO~- ANO PHILLIPS. 

THE STATE ACCIDENT INSURANCE ~UNO REQUE~TS REVIEW BY THE BO.ARO. 
OF THE- REFEREE" S .ORDER WHICH RE,MANDED CLAIMANT". S CLAIM ,TO IT .FOR 
ACCEPTANCE AND PAYMENT. OF.·COMPENSAT-ION, AWARDED qLAIIVi'ANT PENALTIES 
AND ATTORNEY ·FEES FOFt'°.-UNR:EASONABLE REF·USAL TO PAY COMPENSATION AND 
FOR UNREASONABL'E DELAY :l·N·.THE,.ACCEPTANCE OR DENIAL OF THE· CL,AIM' AND 
AWARDED CLAIMANT~-S. ··A.TTORNEY;A F-EE OF -900. DOLLARS• 

..;;z\is - . 

WCB CASE NO. 75-2241 MARCH 9t 1976

JOYCE E. KLINGBEIL, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT'S ATTYS,

DEPT. OF. JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d Phillips,

Claima t requests board review of the referee s order which

GRANTED CLAIMANT 2 5 PER CENT FOR UNSCHEDULED LO BACK DISABILITY
EQUAL TO 80 DEGREES,

Claima t was compe sably i jured july i 9 , 1974 while worki g

AS A MEAT PACKER. DR, MCGOUGH DIAGNOSED A PROBABLE HERNIATED NU
CLEUS PULPOSUS OF THE LO ER LUMBAR SPINE ON THE RIGHT, CONSERVATIVE
CARE HAS BEEN OF LIMITED BENEFIT, BUT CLAIMANT DECLINED THE SURGERY
 HICH MIGHT HAVE ALLEVIATED HER SYMPTOMS.

Claima t has a high school educatio a d had worked as a li

censed BEAUTICIAN FOR SEVERAL YEARS, THEREAFTER, SHE THEN SPENT
TEN YEARS AS A MOTHER AND HOMEMAKER BEFORE BECOMING EMPLOYED AS
A MEAT PACKER,.

The REFEREE  AS OF THE OPINION THAT CLAIMANT'S SYMPTOMS
 OULD CONTINUE TO BE EXACERBATED BY ACTIVITY UNLESS CLAIMANT AGREED
TO THE RECOMMENDED SURGERY. HE ALSO AGREED SHE  AS NOT REALLY
MOTIVATED TO BECOME REEMPLOYED.

Claima t had received a award of 32 degrees for 10 per ce t

UNSCHEDULED LO BACK DISABILITY BY A DETERMINATION ORDER MAILED
APRIL 24 , 1 97 5 THE REFEREE CONCLUDED THIS A ARD SHOULD BE INCREASED
TO 8 0 DEGREES FOR 2 5 PER CENT UNSCHEDULED LO BACK DISABILITY BECAUSE
CLAIMANT'S LOSS OF  AGE EARNING CAPACITY  AS GREATER THAN THE INITIAL
A ARD INDICATED.

The board, o de  ovo review, agrees with the fi di gs A d
CONCLUSIONS OF THEREFEREE AND AFFIRMS HIS ORDER,

ORDER
Th ord r of th r f r  dat d S pt mb r 23, 1975 is affirm d.

WCB CASE NO. 74-3039 MARCH 9, 1976

AL TEMPLETON, CLAIMANT
SAM MCKENN, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

R vi w d by board m mb rs wilson and Phillips.

Th stat accid nt insuranc fund r qu sts r vi w by th board
OF THE REFEREE'S ORDER  HICH REMANDED CLAIMANT'S CLAIM TO IT FOR
ACCEPTANCE AND PAYMENT OF COMPENSATION, A ARDED CLAIMANT PENALTIES
AND ATTORNEY FEES FOR UNREASONABLE REFUSAL TO PAY COMPENSATION AND
FOR UNREASONABLE DELAY IN THE ACCEPTANCE OR DENIAL OF THE CLAIM AND
A ARDED CLAIMANT'S ATTORNEY A FEE OF 900 DOLLARS.
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se:PTEMSER 2.1· • 1 9., 3 CLAIMANT wAs EMPLove:6 ev KEECH SALVAGE A 
co. TO HELP UNLOAD BOXCARS OF A WRECKED FREIGHT TRAINe HE WAS HIRED W 
OFF THE STREET AND PAID BY CHECK DAILV·•BV,A MAN HE ONLY KNEW AS sue.-. 
AS CLAIMANT WAS" PULLING 1 6 FOOT, 2. XI 2..- BOARDl:f'OUT OF THE ·cAR 1 HE SLl~PED 
ANC !'"ELL 1 LANDING ON HIS BACK IN A PILE OF BOARDS AND IRON DEBRIS• THE . 
WORKMAN APPROACHED BUD 1 TOLD HIM HE HAD HURT HIS BACK 'A.ND WAS AD- 1 

VISED BY BUD TO GO SEE A DOCTOR, THAT ALL HIS MEDICAL BILLS WOULD s·E 
PAID• CLAIMANT CONSULTED DR• PALZINSKI WHO DIAGNOSED A SPRAINED LEFT 
HIP AND CONTUSIONS, ABRASIONS OF DORSAL AND LUMBAR SPINE DUE TO TRAUMA·• 
DR. PALZINSKI" S CHART NOTES FOR SEPTEMBER 2.1 1 1973 NOTED PATIENT 
FELL OFF A HOUSE t'PPR(?Xl"'.'ATELV 8 F.EETe 

CLAiMAr:,T, s DOCTOR BILLS 'wERE PAID, HE ASSUMED, BY THE EMPLOYE~. 
NO FORM 8 0 1 WAS EVER FILLED OUT. SINCE HE WAS NOT FAM"ILiAR W.ITH. WORK;_, 
MEN" S COMPENSATION, HE CONSULTED AN ATTORNEY ON .11.!LV 2 3 1 I 9 74 • --FROM 
THIS 'DATE, FORWARD, A LONG, IRREGULAR ~LAIM PROCESSING BEGAN 1 WHEREIN 
IT WAS FINALLY DETERMINED BY A WORKMEN'S COMPENSATION BOARD Fl·ELD 
REPRESENTATIVE THAT KEECH SALVAGE. WAS A COMPLYING EMPLOYER COVERED· 
BY THE FUND•. THE REPRESEN:TATIVE ASSISTEI;) CLAI.MANT IN FILLING OUT 'A 
FORM 8 0 1 ON SEPTEMBER 16 1 I 9 7 4 1 WHICH. HE FORWARDED, TOGETHER WITH. 
HIS REPORT, TO HIS SUPERVISOR AT THE BOARD• AT THIS POINT THE CLAIM 
HAD BE.EN FORWARDE'? TO THE FUND FOR ACTION, "HOWEVER, ·-av: NOVEMBER 2. 2.. 
19.74 1 STATE' ACCIDENT INSURANCE FUND HAD NO RECORD OF HAVING 'RECEIVED 
A CLAIM.·AND ONE OF ITS .REPRESENTATIVES WAS s·ENT TO CLAIMANT" S COUN-
SEL" 5 OFFICE WHERE HE INTERVIEWED CLAIMANT ANO TOOK NAMES OF WITNESSES• 

ON CECEM~E-R 31 • 1 97;4, THE STATE' ACCIDENT INSU_RANCE FUND ISSUED 
A DENIAL OF CLAIMANT" S CLAIIV!e 

DR. PALZINSKI" s CHART NOTES SHOW 'CLAIMANT WAS SEEN BV HIM ON 
SEPTEMBER 2. 1 t 197 3 FOR BACK IN.JURY. CLAIMANT RELATED TO THE DOCTOR 
HE FELL 8 FEET, THE HEIGHT OF A BOXCAR ON ITS SIDE - HE SO!VIETIMES 'RE
FERRED TO HIS FALL AS FROM. THE I ROOF" OF. A BOXCAR. ·THE DOCTOR" S 
NOTES INDICATED CLAIMANT HAD SUSTAINED A FALL FROM THE ROOF OF A 
"HOUSE' BUT THE REFEREE BELIEVED THE DOCTOR WAS ONLY ASSUMING IT WAS 
A HQUSE 1 ACTUALLY.<;;LAIMANT .OWNED NO HOUSE NOR DID HE 'HAVE ANY R·EASON 
TO REPAIR A ROOF ON A RENTED HOUSE• 

.. 
AT THE HEARING• CLAIMANT" S 1 2. YEAR OLD SON,· WHO LIVES WITH HIS 

FATHER, TE.STIFIED THAT HE HAD GONE TO WORK WITH His FATHER ON SEP
TEMBER 2. 1 1 1·97 3 1 THE DATE OF THE ACCIDENT, ANO THAT HE SAW HIS 
FATHER FALL FROM THE ROOF OF THE BOXCAR TO THE FLOOR• 

THE REFEREE FOUND CLAIMANT" S TESTIMONY UNCONTROVERTED T..;AT 
HE ADVISED HIS SUPERVISOR ON TWO OCCASIONS ON SEPTEMBER 2.1 0 1973 0 OF 
THE IN.JURY• SHE RULED, .THEREFORE, CLAIMANT'S CLAIM WAS NOT BARRED 
BECAUSE OF LATE FILING SINCE THE EMPLOYER DID HAVE KNOWLEDGE ON THAT 
DATEe SHE ALSO FOUND CLAIMANT TO BE A CREDIBLE· WITNESS AND HIS TESTI
MONY CORROBORATED BY THE. TESTIMONY OF H.IS SON AND ANOTHER WITNESS• 
THE EMPLOYER DID NOT COME FORTH WITH ANV PAYROLL RECORDS TO DI.S-PUTE 
THE FACT THAT CLAIMANT WAS AT WORK ON THE DAV OF HIS INJURY• NE.ITH.ER' 
DID THE FUND" S REPRESENTATIVE, EVEN THOUGH Sl,JBP<;)ENAED, APPEAR AT 
THE HEARING- TO JUSTIFV··_THE CLAiM HANDLING BY THE FUND• . ,· , 

THE REFEREE CONCLUDED THE CL.~IM WAS COMPENSABLE AND REMANDED 
IT TO THE FUND FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LAW,' UN
TIL CLOSED PURSUANT TO ORS 656 0 268 0 

THE REFEREE FURT~ER ,CONCLUDED THE RE WAS UNREASONABLE. REFUSAL 
TO PAY COMPENSATION AND AN UNREASONABLE DELAY IN THE ACCEPTANCE OR 
DENIAL OF THIS CLAIM /4ND ORDERED. THE FUND TO PAY CLAIMANT AN ADDI
TIONAL 'AMOUNT EQUAL. TO 2 5 PER CENT OF ALL COMPENSATION D 1JE AN �· OWING 
BETWEEN OCTOBER 5 • 1\)73 AND DECEMBER 3 1 1 I 9 7 4 AS A PENALTY AND FURTHER 

-2 6 6 -
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On S pt mb r 21 , 1973 claimant was  mploy d by k  ch salvag 
CO. TO HELP UNLOAD BOXCARS OF A  RECKED FREIGHT TRAIN. HE  AS HIRED
OFF THE STREET AND PAID BY CHECK DAILY BY A MAN HE ONLY KNE AS BUD.
AS CLAIMANT  AS PULLING 16 FOOT, 2 XI 2 BOARDS OUT OF THE CAR, HE SLIPPED
ANC FELL, LANDING ON HIS BACK IN A PILE OF BOARDS AND IRON DEBRIS. THE
 ORKMAN APPROACHED BUD, TOLD HIM HE HAD HURT HIS BACK AND  AS AD-
VISED BY BUD TO GO SEE A DOCTOR, THAT ALL HIS MEDICAL BILLS  OULD BE
PAID. CLAIMANT CONSULTED DR, PALZINSKI  HO DIAGNOSED A SPRAINED LEFT
HIP AND CONTUSIONS, ABRASIONS OF DORSAL AND LUMBAR SPINE DUE TO TRAUMA.
DR. PALZINSKI' S CHART NOTES FOR SEPTEMBER 2 1 , 1 973 NOTED PATIENT
FELL OFF A HOUSE APPROXIMATELY 8 FEET.

Claimant’s doctor bills w r paid, h assum d, by th  mploy r.
NO FORM 80 1  AS EVER FILLED OUT. SINCE HE  AS NOT FAMILIAR  ITH  ORK-'
MEN S COMPENSATION, HE CONSULTED AN ATTORNEY ON JULY 2 3 , 1 974 . FROM
THIS DATE FOR ARD, A LONG, IRREGULAR CLAIM PROCESSING BEGAN,  HEREIN
IT  AS FINALLY DETERMINED BY A  ORKMEN S COMPENSATION BOARD FIELD
REPRESENTATIVE THAT KEECH SALVAGE  AS A COMPLYING EMPLOYER COVERED
BY THE FUND. THE REPRESENTATIVE ASSISTED CLAIMANT IN FILLING OUT A
FORM 8 01 ON SEPTEMBER 1 6 , 1 9 74 ,  HICH HE FOR ARDED, TOGETHER  ITH
HIS REPORT, TO HIS SUPERVISOR AT THE BOARD. AT THIS POINT THE CLAIM
HAD BEEN FOR ARDED TO THE FUND FOR ACTION, HO EVER, BY NOVEMBER 22,
1 974 , STATE ACCIDENT INSURANCE FUND HAD NO RECORD OF HAVING RECEIVED
A CLAIM AND ONE OF ITS REPRESENTATIVES  AS SENT TO CLAIMANT S COUN
SEL S OFFICE  HERE HE INTERVIE ED CLAIMANT AND TOOK NAMES OF  ITNESSES,

On DECEMBER 3 1 , 1 974 , THE STATE ACCIDENT INSURANCE FUND ISSUED
A DENIAL OF CLAIMANT S CLAIM.

Dr. PALZINSKI S CHART NOTES SHO CLAIMANT  AS SEEN BY HIM ON
SEPTEMBER 2 1 , 1 97 3 FOR BACK INJURY. CLAIMANT RELATED TO THE DOCTOR
HE FELL 8 FEET, THE HEIGHT OF A BOXCAR ON ITS SIDE HE SOMETIMES RE
FERRED TO HIS FALL AS FROM THE ROOF1 OF A BOXCAR. THE DOCTOR S
NOTES INDICATED CLAIMANT HAD SUSTAINED A FALL FROM THE ROOF OF A
HOUSE BUT THE REFEREE BELIEVED THE DOCTOR  AS ONLY ASSUMING IT  AS
A HOUSE, ACTUALLY CLAIMANT O NED NO HOUSE NOR DID HE HAVE ANY REASON
TO REPAIR A ROOF ON A RENTED HOUSE.

At THE HEARING, CLAIMANT S 12 YEAR OLD SON,  HO LIVES  ITH HIS
FATHER, TESTIFIED THAT HE HAD GONE TO  ORK  ITH HIS FATHER ON SEP
TEMBER 2 1 , 1 973 , THE DATE OF THE ACCIDENT, AND THAT HE SA HIS
FATHER FALL FROM THE ROOF OF THE BOXCAR TO THE FLOOR.

Th r f r  found claimant’s t stimony uncontrov rt d that
HE ADVISED HIS SUPERVISOR ON T O OCCAS IONS ON SEPTEMBER 2 1 , 1 9 73 , OF
THE INJURY. SHE RULED, THEREFORE, CLAIMANT S CLAIM  AS NOT BARRED
BECAUSE OF LATE FILING SINCE THE EMPLOYER DID HAVE KNO LEDGE ON THAT
DATE. SHE ALSO FOUND CLAIMANT TO BE A CREDIBLE  ITNESS AND HIS TESTI
MONY CORROBORATED BY THE TESTIMONY OF HIS SON AND ANOTHER  ITNESS.
THE EMPLOYER DID NOT COME FORTH  ITH ANY PAYROLL RECORDS TO DISPUTE
THE FACT THAT CLAIMANT  AS AT  ORK ON THE DAY OF HIS INJURY. NEITHER
DID THE FUND S REPRESENTATIVE, EVEN THOUGH SUBPOENAED, APPEAR AT
THE HEARING TO JUSTIFY THE CLAIM HANDLING BY THE FUND,

The referee co cluded the claim was compe sable a d rema ded
IT TO THE FUND FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LA ,' UN
TIL CLOSED PURSUANT TO ORS 656.268.

Th r f r  furth r conclud d th r was unr asonabl r fusal
TO PAY COMPENSATION AND AN UNREASONABLE DELAY IN THE ACCEPTANCE OR
DENIAL OF THIS CLAIM ,4nD ORDERED THE FUND TO PAY CLAIMANT AN ADDI
TIONAL AMOUNT EQUAL TO 2 5 PER CENT OF ALL COMPENSATION DUE AND" O ING
BET EEN OCTOBER 5 , 1 973 AND DECEMBER 3 1 , 1 974 AS A PENALTY AND FURTHER
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DIRECTED THAT THAT PORTION OF. THE, .PENALTY ASSESSED ON COMPENSATION 

DUE AND OWING BETWEEN OC.TOBER 5 1 197 3 AND SEPTEMBER ·2 1 1 1 9 7 5 BE 

REIMBURSED BY THE EM.PLOVER TO THE FUND PURSUANT TO ORS 656 0 262·(3) (D) • 

THE BOARD, ON DE NOVO REVIEW 1 .CONG.URS W 1TH THE Fl NDINGS OF THE 

REFEREE• 

ORDER 

THE ORDER OF THE.REFEREE DATED AUGUST 2Z , .. 1975 IS AFFIRMED 0 

CLAIMANT' s 'couNSEL IS AWARDED AS A REASONABLE ATTORNEY' s FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 400 

DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 

WCB CASE NO. 
WCB CASE NO. 

75-1284 
75-1679 

HELEN M. PRINCE, CLAIMANT 
STEVEN PICKENS, CLAIMANT'S ATTY 0 

MERLIN MILLER, DEFENSE ATTY 0 

AMENDED ORDER 

MARCH 10, 1976 

THE ABOVE-ENTITLED MATTER WAS THE SUBJECT OF AN ORDER ON 
REVIEW DATED MARCH 5, 1976 • 

IN THE FIRST PARAGRAPH ON PAGE 4, THE ORDER ERRONEOUSLY RE
CITES PAYMENT OF COMPENSATION IS TO COMMENCE SEPTEMBER 9 0 1975 0 

THE SOLE PURPOSE OF THIS ORDER IS TO CORRECT THE RECORD AND 
CONFIRM THE ORDER SHOULD RECITE, '• 0 0 COMMENCING SEPTEMBER 9, 

1 9 7 4 • • • ' 

THE ORDER OF MARCH 5, 1 9 7 6 • SHOULD BE O AND IT IS HEREBY 
AMENDED TO REFLECT THAT CORRECTION 0 

WCB CASE NO. 75-2457 

TROY GUECK, CLPilMANT 
POZZI, WILSON AND ATCHISON 0 

CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 11, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS 0 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER WHICH 
Al-'FIRMED THE DETERMINATION ORDER MAILED APRIL 14 0 1 975 WHEREBY CLAIM
ANT WAS GRANTED TEMPORARY TOTAL DISABILITY COMPENSATION BUT RECEIVED 

NO AWARD FOR PERMANE.NT P~RTI.AL, DISABILITV 0 . 

CLAIM~NT su_sTAiNED A co-~-P-EN~~BI...E IN~URV ON FEBRUARY a• 1974. 
HE WAS WORKING ON THE FRONT,END OF· .AN AUTOMOBILE WHEN THE CAR SLIPPED 
OFF THE. JACK A.ND FE:L·L,.-HlTTINGa·cLAIMANT ON THE LE'FT SIDE OF 'HIS HEAD 

AND FACE. CLAIMANT WAS T,Al5EN, TO- THE HOSPITAL WHERE; THE DIAGNOSIS: WAS. 
SEVERE AND M•JLTIPLE LAC_E-~AT·IONS OF THE FACE AND SKULL~ CLAIMANT AL_so· 

LOST A TOOTH. SURGIC~I... ~EPAIR OF THE. LACERATIONS ANo' OPEN. REDUCTION 

.-267-

DIRECTED THAT THAT PORTION OF , THE. PENALTY ASSESSED ON COMPENSATION
DUE AND OWING BETWEEN OCTOBER 5 , 1 9 7 3 AND SEPTEMBER'2 1 , 1 9 7 5 BE
REIMBURSED BY THE EMPLOYER TO THE FUND PURSUANT TO ORS 656.26 2(3)(D).

The board, o de  ovo review, co curs with the fi di gs of the

REFEREE, .

ORDER
The order of the referee dated august 22 , 1975 is affirmed.

Claima t s cou sel is awarded as a reaso able attor ey s fee
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 4 00
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

WCB CASE NO. 75-1284 MARCH 10, 1976
WCB CASE NO. 75-1679

HELEN M. PRINCE, CLAIMANT
STEVEN PICKENS, CLAIMANT S ATTY.
MERLIN MILLER, DEFENSE ATTY,
AMENDED ORDER

The above e titled matter was the subject of a order o 

REVIEW DATED MARCH 5 , 1 9 76 .

I THE first PARAGRAPH ON PAGE 4 , THE ORDER ERRONEOUSLY RE

CITES PAYMENT OF COMPENSATION IS TO COMMENCE SEPTEMBER 9 , 1 9 75 .

Th sol purpos of this ord r is to corr ct th r cord and
CONFIRM THE ORDER SHOULD RECITE, * ,, . COMMENCING SEPTEMBER 9,
1974...

Th ord r of march 5, 1976, should b , and it is h r by
AMENDED TO REFLECT THAT CORRECTION.

WCB CASE NO. 75-2457 MARCH 11, 1976

TROY GUECK, CLAIMANT
POZ2I,  ILSON AND ATCHISON,

CLAIMANT S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore a d Phillips.

Claima t seeks review by the board of the referee s order which
AFFIRMED THE DETERMINATION ORDER MAILED APRIL 1 4 , 1 975 WHEREBY CLaIm
ANT WAS GRANTED TEMPORARY TOTAL DISABILITY COMPENSATION BUT RECEIVED
NO AWARD FOR PERMANENT PARTIAL; DISABILITY,

Claima t sustai ed a compe sable i jury o February 8, 1974.
HE WAS WORKING ON THE FRONT END OF AN AUTOMOBILE WHEN THE CAR SLIPPED
OFF THE JACK AND FELL, HITTING CLAIMANT ON THE LEFT SIDE OF HIS HEAD
AND FACE. CLAIMANT WAS TAKEN.TO THE HOSPITAL WHERE THE DIAGNOSIS WAS
SEVERE AND MULTIPLE LACERATIONS OF THE FACE AND SKULL, CLAIMANT ALSO
LOST A TOOTH. SURGICAL REPAIR OF THE LACERATIONS AND OPEN REDUCTION
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THE. FRACTURES· WERe:··00Ne:,.AND-cLA1iviANT RECEIVED ·FOLLOW uP CARE FROM 
DR. PERRIN. AGAIN'• •A~R(L, !i 7:.S ct...Ai~.•r·ANT ·w,.;s HOSPITALIZED FOR TH_E RE-

.. MOVAL OF FACIAL·Wl·RES WHEN HIS. CHEEK BECAME INFECTED. 

CLAIMANT RETURr,i°ED oN tviAv a. 1974 To ·H1s sAM-E JbB As 'AN AUTO 
ELECTRICIAN AND HAS WORKED STEADILY AT .THAT JOB WITH NO TIME LOSS ·FROM 
WORK DUE TO HIS INJURY• HE CONTINUED TO· SEE DR 0 . PERRIN COMPLAINING 
OF HEADACHES AND OF '01FFICUL TV WIT.:. VI.SION IN HIS LEFT EYE. DR. PERRIN 
REFERRED CLAIMANT TO DRe CHAN FOR _AN EVE_ EVALUATION• DR• CHAN REPORTED 
NO RESIDUAL DAMAGE .TO THE .EVE~ HO'WEVER~ CLAIMANT DID NEED AN INCREASE 
OF POWER FOR .READING TO GIVE THE OPTIMAL NEAR VISION AND 1 ACCORDINGLY, 
HE CHANGED THE.CO_RRECTION 0 

• < ·:·{\:" •• ... 

THE REFEREE' FOUND THAT .CLAIMANT' s CURRENT SYMPTOMS WHILE OF 
AN IRRITATING NA"T'.URE 1 DID NOT DIMINISH HIS WAGE EARNING CAPACITY. THE 
REFEREE FURTHER FOUND NO MEDICAL EVIDENCE SUFFICIENT TO JUSTIFY· AN 
AWARD OF SCHEDULED DISABILITY RELATIVE TO CLAIMANT'S LEFT EYEe . , .•;' ... : .. :._\l. : .:: . . . 

THE REFEREE CONCLUDE;:D THAT CLAIMANT WAS A CREDIBLE WITNESS 
AND SHE FELT THAT HIS COMPLAINTS WERE REAL, HOWEVER, PAIN AND DIS
COMFORT, BY AND OF THEMSIELVES, ARE NOT COMPENSABLE - THEY MUST BE 
DISABLING AND THE EVIDENCE WAS INSUFFICIENT TO SUPPORT A'CONCLUSION 
THAT THEY "WERE• 

THE BOAR01 ON. OE NOVO .REVIEW 1 AFFIRMS AND ADOPTS THE FINDINGS 
AND ~ONCLUSIONS OF THE REFEREE AS ITS OWN• 

ORDER 

THE ORDER OF:THE REFE'REE DATED OCTOB_ER 2 9 1 1 975 1s' AFFIRIV!ED. 

-WCB- CASE NO. 75,....:2189 

MYRTLE M •. BASL,r CLAIMANT 
RHOTEN, RHOTEN AND SPEERSTRA 1 

CLAIMANT'S ATTYSa 
MERLIN '-• MlLLER 1 DEFENSE ATTY• 
REQUEST FOR REVIE~ B.:-_' ~LAIMAl'!;T .. 

,, ·--

MARCH 11 , 1-976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS• 

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE' s ORDER WHICH 
INCREASED CLAIMANT'S AWARD OF PERMANENT PARTIAL- DISABILITY FROM 32 
DEGREES TO 96 DEGREES FOR 30 PER CENT UNSCHEDULED DISABILITY•· CLAIM
ANT SEEKS A GREATER AWARD OF PERMANENT PARTIAL DISABILITY. 

CLAIMANT SUFFERED AN INJURY TO HER LOW BACK ON OCTOBE~ 19 1 

1973 WHILE EMPLOYE",;> AS A CHECKER'AT SAFEWAY0 SHE WAS 50 AT THE 
TIME OF THE HEARING. AND HAD A STABLE WORK RECORD WHICH INCLUDED 
MANAGEMENT OF A DEPARTMEN-T FOR 'J• c. PENNEY'·s. ORIVIN~ .A SCHOOL 
BUS FOR 1 1 YEARS ANO ABOUT 8 YEARS WITH SAF!;::WAV0 

c·LAIMANT FIRST .SOUGHT' MEDICAL TREATMENT ATTENTION FROM DR 0 

NICKIL·A 1 De C 0 FOR CHl'ROPRACTIC TREATMENTS• AT THE CARRIER'S RE
QUEST1 SHE CONSULTED DRa SPADY WHO HOSPITALIZED HER FOR BED REST 
AND TRACTION. WHEN HER,' SYMPTOMS CONTINUED,· A MYELOGRAM WAS PER-
FORMED WHICH WAS:'NORMAL. _ SHE WAS' REFERRED ·To THE. UNIVER-SiTY OF . 

·OREGON MEDICAL ;SCHOOt FOR EVALUATION._ IT··WAS FELT THERE WAS CHRONIC 
Low· BACK STRAIN WITH ~ARGE-'.FuNcT"10NAL COMPONENT- AND MINIMAL POSITIVE 
.FINDINGS• DR• WHITE. FOUND N_O .EVIDENCE.-OF ·NEUROL.OGIC'AL DEFECT• CLAIM
ANT SUBSEQUENTLY HAS. HAD CHIROPRACTIC T~EATMENTS Bl-WEEKLY• 
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OF THE FRACTURES  ERE' DONE AND CLAIMANT RECEIVED FOLLO UP CARE FROM
DR. PERRIN. AGAIN, APRIL. 1974 CLAIMANT  AS HOSPITALIZED FOR THE RE
MOVAL OF FACIAL  IRES  HEN HIS CHEEK BECAME INFECTED.

Claima t retur ed o may s, 1974 to his same job as a auto

ELECTRICIAN AND HAS  ORKED STEADILY AT THAT JOB  ITH NO TIME LOSS FROM
 ORK DUE TO HIS INJURY, HE CONTINUED TO SEE DR. PERRIN COMPLAINING
OF HEADACHES AND OF DIFFICULTY  ITH VISION IN HIS LEFT EYE. DR. PERRIN
REFERRED CLAIMANT TO DR. CHAN FOR AN EYE EVALUATION. DR. CHAN REPORTED
NO RESIDUAL DAMAGE TO THE EYE, HO EVER, CLAIMANT DID NEED AN INCREASE
OF PO ER FOR READING TO GIVE THE OPTIMAL NEAR VISION AND, ACCORDINGLY,
HE CHANGED THE CORRECTION,

The referee fou d that claima t s curre t symptoms while of
AN IRRITATING NATURE, DID NOT DIMINISH HIS  AGE EARNING CAPACITY. THE
REFEREE FURTHER FOUND NO MEDICAL EVIDENCE SUFFICIENT TO JUSTIFY AN
A ARD OF SCHEDULED DISABILITY RELATIVE TO CLAIMANT'S LEFT EYE.

The REFEREE CONCLUDED THAT CLAIMANT  AS A CREDIBLE  ITNESS
AND SHE FELT THAT HIS COMPLAINTS  ERE REAL, HO EVER, PAIN AND DIS
COMFORT, BY AND OF THEMSELVES, ARE NOT COMPENSABLE THEY MUST BE
DISABLING AND THE EVIDENCE  AS INSUFFICIENT TO SUPPORT A CONCLUSION
THAT THEY  ERE.

ThE BOARD, ON DE
AND CONCLUSIONS OF THE

NOVO REVIE , AFFIRMS AND ADOPTS THE FINDINGS
REFEREE AS ITS O N.

ORDER

HE ORDER OF THE REFEREE DATED OCTOBER 2 9 , 1 975 IS AFFIRMED.

WCB CASE NO. 75-2189 MARCH 11, 1976

MYRTLE M. . BASL, CLAIMANT
RHOTEN, RHOTEN AND SPEERSTRA,
cl im nt s ATTYS.

MERLIN L. MILLER, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT,

Reviewed by board members moore a d Phillips.

Claima t requests board review of a referee s order which
INCREASED CLAIMANT'S A ARD OF PERMANENT PARTIAL DISABILITY FROM 32
DEGREES TO 96 DEGREES FOR 30 PER CENT UNSCHEDULED DISABILITY. CLAIM
ANT SEEKS A GREATER A ARD OF PERMANENT PARTIAL DISABILITY.

Claima t suffered a i jury to her low back o October 19,
1 97 3  HILE EMPLOYED AS A CHECKER AT SAFE AY. SHE  AS SO AT THE
TIME OF THE HEARING AND HAD A STABLE  ORK RECORD  HICH INCLUDED
MANAGEMENT OF A DEPARTMENT FOR J. C, PENNEYT S, DRIVING A SCHOOL
BUS FOR 1 I YEARS AND ABOUT 8 YEARS  ITH SAFE AY.

Claima t first sought medical treatme t atte tio from dr.
NICK1LA, D. C. FOR CHIROPRACTIC TREATMENTS, AT THE CARRIER'S RE
QUEST, SHE CONSULTED DR. SPADY  HO HOSPITALIZED HER FOR BED REST
AND TRACTION.  HEN HER SYMPTOMS CONTINUED, A MYELOGRAM  AS PER
FORMED  HICH  AS NORMAL. SHE  AS REFERRED TO THE UNIVERSITY OF
OREGON MEDICAL SCHOOt FOR EVALUATION IT  AS FELT THERE  AS CHRONIC
LO BACK STRAIN  ITH! LARGE FUNCTIONAL COMPONENT AND MINIMAL POSITIVE
FINDINGS. DR.  HITE. FOUND NO EVIDENCE OF NEUROLOGICAL DEFECT, CLAIM
ANT SUBSEQUENTLY HAS* HAD CHIROPRACTIC TREATMENTS BI- EEKLY.
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ON·- DE iNOVO REVIEWf' IT APPEXRS''. TO THE B_O)i.Rci THAT CLAIMANT HAS 
SEEN AFFORDED· IVIAXIMUM TR~\11.TMENT \Nl·UCH HAS ~R,ODUCEO ONLY. MINIMAL. 
POSITIVE FINDINGS. THE· BOARD CONCLUDES THAT CLAIMANT HAS NOT INCURRED 
ANY PERMANENT PARTIAL DISABILITY IN EXCESS OF THAT FOR WHICH SHE HAS 
ALREADY BEEN AWARDED 0 

ORDER 

THE·· ORDER OF THE REFEREE DATED SEPTEMBER 1 2 • J 9 7.5 IS AFFIRMED• 

WCB CASE NO. 7~781 MARCH 11, 1976 

STANLEY HOLLINGSWORTH, CLAIMANT 
RICHARDSON AND· MURPHY, CLAIMANT'S ATTYS 0 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBER.S MOORE AND PHILLIPS 0 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH APPROVED THE EMPLOYER'S DENIAL OF CLAIM_ANT' S CLAIM 0 

CLAIMANT SUFFERED AN INJURY ON SEPTEMBER 2 0, 1 9 7 3 WH !CH WAS 
ACCEPTED AND CLOSED ON JUNE 1 4, 1 974 BY A DETERMINATION ORDER AWARD

ING COMPENSATION FOR TEMPORARY TOTAL DISABILITY BUT NONE FOR PERMA
NENT PARTIAL DI SAB ILi'TY. THE CLAIMANT REQUESTED A HEARING, STATING 

THE ISSUE TO BE PRIMARILY A REOPENING FOR VOCATIONAL REHABILITATION 
OR THE EXTENT OF DISABILITY DEPENDING UPON THE REPORTS FROM DISABILITY 
PREVENTION DIVISION AND VOCATIONAL REHABILITATION 0 HOWEVER, ON FEBRU
ARY 2 0 • t 975 THE EMPLOYER DENIED CLAI.MANT' S 'CLAIM FOR AGGRAVATION' 0 

THIS DENIAL WAS MADE WITHIN ONE YEAR FROM THE DATE OF THE DETERMINA
TION ORDER 0 

THE REFEREE FOUND THAT NEITHER THE MEDICAL NOR LAY, TESTIMONY 
JUSTIFIED A FINDING OF ANY· PERMANENT PARTIAL DISABILITY WITHOUT SPECU

LATION0 CLAIMANT HAD BEEN SEEN BY MANY MEDICAL_ DOCTORS, A.CHIRO
PRACTIC PHYSICIAN AND A .PSYCHOLOGiST • o'R 0 MEULLER RELEASED CLAIMANT 
TO RETURN' TO REGULAR WORK 'ON QC.TOBE~ 3 0, I 9 7 3 A.ND HE DID RETURN, BUT 
BECAUSE OF SO MUCH ABSENTEEISM WAS FIRED IN EARLY MAY 1974 0 CLAIMANT 

WAS DISAPPOINTED WITH THE. TREATMENT HE HAD RECEIVED FROM DR 0 MEULLE'.R 
SO HE WENT TO DR 0 ECKHARDT WHO SENT HIM TO THE VOCATIONAL REHABI-

LITATION DIVISION 0 ULTIMATELY, DR 0 ECKHARDT, LIKE DR 0 MEULLER, COM
MENTED HE WAS UNABLE TO EXPLAIN THE SEVERIT.Y OR LONGEVITY OF THE 
APPARENT BACK DISABIL.ITY BASED UPON ANY OBJECTIVE FINDINGS 0 

. CLAIMANT CONTENDED THAT THE EMPLOYER'S DENIAL LETTER WAS AN 
OBVIOUS ATTEMPT TO LIMIT CLAIMANT'S APPEAL. Tl ME .. TO 6 0 DAYS RATHER 
THAN THE ONE YEAR WHIC.H HE HAD FROM THE DATE OF THE DETERMINATION 

ORDER 0 THE REFEREE FELT THE DENIAL COULD POSSIBLY MISLEAD CLAIMANT 
BUT THAT IT WAS NOT A MATTER FOR THE HEARINGS DIVISION BUT SHOULD 

BE DETERMINED BY THE' BOARD 0 
t- ,,. • 

·• . ~ 

THE REFEREE CONCLUDED CLAlfvtANT HAD NOT ESTABLISHED THAT···HE HAD 
SUFFERED ANY PERMANENT DISABILITY, BUT INSTEAD 01;'", AFFIRMI.N.G THE DETER

MINATION ORDER HE::4"PPROVED THE- DENIAL AND_,DISMISSE_P,-,THE:: CASE.;."-·• 

THE B~A~D. ON'DE NOVO RI=;=VIEW, A<;;REES WITH T~E--,~EFE~'EE TM~T T~E 
MEDICAL AND LAY. T·ESTIMONY-WAS NOT ·SUFFICIENT TQ. J.USTIFY A FINDING 

OF ANY PERMANE·NT.·PARTI·A'L 01s·xi:hLiTv' RESULTiN.G FROM. THE INDUSTRIAL 

·-26 9 -

On DE *NOVO  EVIEW; IT APPE/^ k: TO; THE BOA D THAT CLAIMANT HAS
BEEN AFFO DED MAXIMUM T EATMENT WHICH HAS P ODUCEt) ONLY. MINIMAL
POSITIVE FINDINGS* THE BOA D CONCLUDES THAT CLAIMANT HAS NOT INCU  ED
ANY PE MANENT PA TIAL DISABILITY IN EXCESS OF THAT FO WHICH SHE HAS
AL EADY BEEN AWA DED.

: ORDER
The O DE OF THE  EFE EE DATED SEPTEMBE 1 2 , 1 975 IS AFFI MED,

 CB CASE NO. 75-781 MARCH 11, 1976

STANLEY HOLLINGS ORTH, CLAIMANT
 ICHA DSON AND MU PHY, CLAIMANT S ATTYS,
SOUTHE , SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
DEFENSE ATTYS.

 EQUEST FO  EVIEW BY CLAIMANT

Reviewed by board members moore and Phillips.

The CLAIMANT SEEKS  EVIEW BY THE BOA D OF THE  EFE EE* S O DE 
WHICH APP OVED THE EMPLOYE 1 S DENIAL OF CLAIMANT S CLAIM,

Claimant suffered an injury on September 20, 1973 which was

ACCEPTED AND CLOSED ON JUNE 1 4 , 1 974 BY A DETE MINATION O DE AWA D
ING COMPENSATION FO TEMPO A Y TOTAL DISABILITY BUT NONE FO PE MA
NENT PA TIAL DISABILITY. THE CLAIMANT  EQUESTED A HEA ING, STATING
THE ISSUE TO BE P IMA ILY A  EOPENING FO VOCATIONAL  EHABILITATION
O THE EXTENT OF DISABILITY DEPENDING UPON THE  EPO TS F OM DISABILITY
P EVENTION DIVISION AND VOCATIONAL  EHABILITATION. HOWEVE , ON FEB U
A Y 2 0 , 1 975 THE EMPLOYE DENIED CLAIMANT S CLAIM FO AGG AVATION*.
THIS DENIAL WAS MADE WITHIN ONE YEA F OM THE DATE OF THE DETE MINA
TION O DE . ^ ,

The referee found that neither the medical nor lay. testimony
JUSTIFIED A FINDING OF ANY PE MANENT PA TIAL DISABILITY WITHOUT SPECU
LATION. CLAIMANT HAD BEEN SEEN BY MANY MEDICAL DOCTO S, A,CHI O
P ACTIC PHYSICIAN AND a Psychologist dr. meCjller released claimant

TO  ETU N TO  EGULA WO K ON OCTOBE 3 0 , 1 9 7 3 AND HE DID  ETU N, BUT
BECAUSE OF SO MUCH ABSENTEEISM WAS FI ED IN EA LY MAY 1 9 74 . CLAIMANT
WAS DISAPPOINTED WITH THE T EATMENT HE HAD  ECEIVED F OM D . MEULLE 
SO HE WENT TO D , ECKHA DT WHO SENT HIM TO THE VOCATIONAL  EHABI
LITATION DIVISION. ULTIMATELY, D . ECKHA DT, LIKE D , MEULLE , COM
MENTED HE WAS UNABLE TO EXPLAIN THE SEVE ITY O LONGEVITY OF THE
APPA ENT BACK DISABILITY BASED UPON ANY OBJECTIVE FINDINGS,

Claimant contended That the employer s denial letter was an
OBVIOUS ATTEMPT TO LIMIT CLAIMANT S APPEAL TIME TO 6 0 DAYS  ATHE 
THAN THE ONE YEA WHICH HE HAD F OM THE DATE OF THE DETE MINATION
O DE . THE  EFE EE FELT THE DENIAL fcOULD POSSIBLY MISLEAD CLAIMANT
BUT THAT IT WAS NOT A MATTE FO THE HEA INGS DIVISION BUT SHOULD
BE DETE MINED BY THE BOA D.

Th r f r  conclud d claimant Had not  stablish d that h had
SUFFE ED ANY PE MANENT DISABILITY, BUT INSTEAD OF AFFI MING THE DETE 
MINATION O DE HE APP OVED THE DENIAL AND DISMISSED THE CASE.

Th board, on d novo r vi w, agr  s with th r f r  that th 
MEDICAL AND LAY TESTIMONY WAS NOT SUFFICIENT Tq JUSTIFY A FINDING
OF ANY PE MANENT PA TIAL DISABILITY  ESULTING F OM THE INDUST IAL
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OF SEPTEMBER 20t 19_73~ HOWEVER.,. TH&: BOARD FIN~S .Tl1AT IT WAS 
IMPROPER FOR THE EMfO'-!QVER "rO IS~UE A. pl!:NIAL Wl1"HIN ONE Y~A~ OF "l"HE 
DETERMINA"rlON ORf?ER ON THE. BASIS THAT CL,AIMANT. WAS CL.AIMING AGGRA-

•VATION• 

0Rs_656.268(4) PROVIDES THA1". Aco·py OF'TH;E .DETERM•iNATION ORDER 
SHALL BE MAILED TO ALL INTERESTED PARTIES AND ANY SUCH PARTY MAY RE
QUEST A HEARING uNoE·R o~s 656.283 ON THE QETERMINATION MADE UNDER 
SUBSECTION ( 3) OF ORS 6 5 6 • 2 6,8 WITH.IN ONE YEAR :AFTER COPIES OF THE 
DETERMINATION ORDER ARE MAILED• 

THE BOARD FINDS NO EVIDENCE THAT CLAIMANT HAS EVER' FILED A CLAIM 
FOR AGGRAVATION - TO, 1:'':fE CONTRARY,- IT IS oe~,ous THAT THE Cl,.AIMANT 
WAS NOT SATISFIED WITH THE DETERMINATION ORDER MAILED JUNE t 4,. t 974-
ANO HAD REQUESTED A HEARING SEEKIN<;:i EITHER A REOPENING FOR VOCATIONAL 
REHABILITATION OR, IN THE A':,-TERNATIVE 1 A fURTHER DETE;:RMINATION ·oF THE 
EXTENT OF PERMANENT DISABILITY• . 

THE BOARD CONCLUDES THAT THE ·DENIAL SHOULD NO:'J" HAVE BEEN 
APPROVE De 

ORDER 

THE ORDER OF THE R,E_F~REE _DATED ·SEPT~MBER 2 9, 1-9 7 5 IS _REVERSED. 

THE DE.TERMINATION ORDER MAILED. JUNE 14 t 197 4 I~ AFFIRMED. 

W~B CASE NO. 74~3818 

MELVIN LUSTER, CLAIMA.NT 
BANTA, YOUNG, ·s1~VE.N ANO MARLETTE, 

CLAIMANT" S ATTVSe 
DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

MARCH 11, 1976 

REVIEWED BY BOARp MEMBERS MOORE °'·ND PHILLIPS• 

CLAIMANT REQUESTS BOARD R 0EV.IEW OJ;. A REFER.EE• S ORDER WHICH IN
CREASED C_LAIMANT. S AW~RD OF PERM,ANE:.NT' PARTiAL. DISABILITY FROM 40 
PER CENT TO 7 5. PER c·ENT OF THE MAXIMUM FOR UNSCHEDULED LOW BACK 
DISABILITY. CLAIMANT URGES HE IS ENT_ITLED 'TO AN AWARD OF PERMANENT 
TOTAL. DISABILITYe 

CLAIMANT WAS INJURED IN OCTOBER 1973 WHEN HE WAS 60 YEARS OLD. 
HE HAD WORKED .FOR 2 2 YEARS .FOR THE EM PL.OVER AS A. SAWYER, SCALER AND 
LOG BUCKER., CONSERVATIVE TREATMENT w~s NQT SUCCESSF.UL AND A LAMI
NECTOMY AT L.4 -:5 WAS PERFORMED ON F~BRUARV 11 , 197 4 • CLAIMANT CON
TINUED TO HAVE PAIN AN_O EXP!==R.IENCED WEf-KNE!!jS IN THE LEG WHICH CAUSED 
HIM TO FALL ON OCCASIO~ •. ADDITIONAL. CORRECTIVE SURGERY WAS CONSI
DERED,· BUT CL~IMANT R~FUSED. IT ANO ELECTED TO RETIRE• 

· THE EMPLOYER, ACT.ING
0

GRATUITOU~LY, HA~ OFFE~ED CLAIMANT 
LIGHTER TYPE JOBS• ALTHOUGH CLAIMANT TESTIFIED HE COULD NOT oq ANY 
OF THEM, HE ADMITTED HE HAD NOT TRIED• 

IN CIRCl,JM'STANCES SUGH "-S THIS• W(1ERE 1'HE CLA,MANT VOLUNTARILY 
HAS REMOVED HIMSELF FROM THE LABOR MARKET AND RETIRED ON SOCIAL 
SECURITY, THE FACT THAT. THE CLAIMANT IS NO. LONGER WORKING MAY HAVE 
LITTLE BEAR.ING ON WHE0THER THE CL.AIM~NT IS STILL ABL~ TO WORK. HIS 
MOTIVATION, osv19us1..Y_, WAS TO RETIRE FROM THE LABOR MARKET. 
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I JURY OF SEPTEMBER 20 , 1 9 73, HOWEVER, THE BOARD FI DS THAT IT WAS
IMPROPER FOR THE EMPLOYER TO ISSUE A. DE IAL. WITHI O E VEAK OF THE
DETERMI ATIO ORDER O THE BASIS THAT CLAIMA T WAS CLAIMI G AGGRA
VATIO ,

OrS 6 56,2 68 (4 ) PROVIDES THAT A COPY OF THE DETERMI ATIO ORDER
SHALL BE MAILED TO ALL I TERESTED PARTIES A D A Y SUCH PARTY MAY RE
QUEST A HEARI G U DER ORS 6 5 6,2 83 O THE DETERMI ATIO MADE U DER
SUBSECTIO (3) OF ORS 6 56,26 8 WITHI O E YEAR AFTER COPIES OF THE
DETERMI ATIO ORDER ARE MAILED,

The BOARD FI DS  O EVIDE CE THAT CLAIMA T HAS EVER FILED A CLAIM
FOR AGGRAVATIO TO, THE CO TRARY, IT IS OBVIOUS THAT THE CLAIMA T
WAS  OT SATISFIED WITH THE DETERMI ATIO ORDER MAILED JU E 14, 1974
A D HAD REQUESTED A HEARI G SEEKI G EITHER A REOPE I G FOR VOCATIO AL
REHABILITATIO OR, I THE ALTER ATIVE, A FURTHER DETERMI ATIO OF THE
EXTE T OF PERMA E T DISABILITY,

The BOARD CO CLUDES THAT THE DE IAL SHOULD  OT HAVE BEE 
APPROVED,

ORDER
The order of the referee dated September 29, 1975 is reversed.

The DETERMINATION ORDER MAILED JUNE 1 4 , 1 974 is  ffirmed.

 CB CASE NO. 74—3818 MARCH 11, 1976

MELVIN LUSTER, CLAIMANT
BA TA, YOU G, SILVE A D MARLETTE,
CLAIMA T1 S ATTYS,

DEPT. OF JUSTICE, DEFE SE ATTY.
REQUEST FOR REVIEW BY CLAIMA T

Reviewed by bo rd members moore  nd Phillips.

Cl im nt requests bo rd review of  referee s order which in
cre sed cl im nt s A ARD OF PERMANENT PARTIAL dis bility FROM 40
PER CENT TO 7 5 PER CENT OF THE MAXIMUM FOR UNSCHEDULED LO BACK
DISABILITY. CLAIMANT URGES HE IS ENTITLED TO AN A ARD OF PERMANENT
TOTAL DISABILITY.

Cl im nt w s injured in October 1973 when he w s 6 0 ye rs old.
HE HAD  ORKED FOR 2 2 YEARS FOR THE EMPLOYER AS A SA YER, SCALER AND
LOG BUCKER. CONSERVATIVE TREATMENT W/\S NOT SUCCESSFUL AND A LAMI
NECTOMY AT L4 —5  AS PERFORMED ON FEBRUARY 1 1 , 1 974 , CLAIMANT CON
TINUED TO HAVE PAIN AND EXPERIENCED  EAKNESS IN THE LEG  HICH CAUSED
HIM TO FALL ON OCCASION. ADDITIONAL CORRECTIVE SURGERY  AS CONSI
DERED, BUT CLAIMANT REFUSED IT AND ELECTED TO RETIRE.

The employer, act ng gratu tously, had offered cla mant

l ghter type JOBS. although cla mant test f ed he could not do any
OF THEM, HE ADMITTED HE HAD  OT TRIED.

In c rcumstances such \s th s, where the cla mant voluntar ly
HAS REMOVED HIMSELF FROM THE LABOR MARKET AND RETIRED ON SOCIAL
SECURITY, THE FACT THAT THE CLAIMANT IS NO LONGER  ORKING MAY HAVE
LITTLE BEARING ON  HETHER THE CLAIMANT IS STILL ABLE TO  ORK. HIS
MOTIVATION, OBVIOUSLY,  AS TO RETIRE FROM THE LABOR MARKET.

■2 7 0
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0N OE NOVO REVIEW, THE -~6APiiD FINO& THAT DESPITE C:LAIMANTW 8 MOTI
VATION, OR LACK OF rr~- Hit' DOES 1-iAve:'''A SUBSiANTIAL DEGREE OF. OISABILIT.Y 
AND HE WOULD BE SEVERELY RESTRi"CTED IN ANY' .JOB_ HE MIGHT TRY :TO PERF.!,)RM. 
THE BOARD AGREES·'WITH.THE FINDING MADE BV THE REF'EREE THAT CLAIMANT. 
1s ENTITLED TO 7 5 PER CENT OF THE_ MAXI.MU\'ll '~~Lo\~i'Ae1:,,E av S 0TATUTE FOR 
HIS LOSS OF WAGE EARNING CAPACITY0 

'ORDER 

THE ORDER OF THE ~EFEREE: DATe:i:t SEPTEMBER·, 0 ~- 197 5. IS AFFIRMED. 

WCB CA$E NO. 74-2833 

RUBY PARMENTER, C~A·IMANT 
EV0HL F • MALAGON 0 CL.Al MANTw S ·AT•TY • 
DEPT• OF JUSTICE, DEFENSE ATTY.· 
AMENDED ORDER· . . ... 

:·, . i ~. 

MARCH 11, 1916 -

THE ABOVE ENTITLED MATTER WAS THE SU-BJECT OF. AN ORDER ON REVIEW 
DATED FEBRUARY Z 5 0 1976 • 

THE SOLE PURPOSE OF THIS b~DER 1_s -i.o: COF,lRECT ·THE RECORD BY _DE
LETING THEREFROM THE LAST SENTEf"!CE IN THE ~EXT TO_ THI';:: LAST PARAGRAPH 
ON PAGE 2 ., WHICH STATES -.. ,•' 

w •••. THE· B"O·ARO' STRONGLY "SUGGESTS" THAT CLAIMANT SHALL 
CONTINUE THE GROUP THER.APY SUGGE$"'(TE0 !;SY DR 0 . CARTER AN_0 
ADVISES CLAIMANT THAT SHE is ENTITLED TO SUCH TREATMENT 
UNDER THE PROVISIONS.OF ORS 656.245 0 T 

THE ORDER OF FEBRUARY 25, 1.976 1 SHOULD BE, AND IT IS HEREBY 
AMENDED TO REFLECT THIS CORRECTION, 

WCB CASE NO. 7~~020 · 

WILLIAM· H. MILLER, CLAIJVIANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT 7 S ATTYSe 
ROGER WARREN 0 DEFENSE ATTY 0 

REQUEST FOR REVIEW ··BY EMPLOYER 

·MARCH 11, 1976 .. 

REV IEWEi;> BY BOARD MEMBERS yv ILSON ANO PHILLIPS. 

THE EM.PLOVER ASKS BOARD REVIEW OF THE REFEREET S ORDER .DIRECT
ING THE EMPLOYER TO ACCEPT CLAIMANT 7 S ~LAlf'II, PAV CLAIMANT BENEFITS 
TO WHICH HE IS ENTITLED BY LAW AND TO PAV CLAIMANT 7 S ATTORNEY A REA-
SONABLE ATTORNEYT _S FEEe . . . . . 

CLAIMANT ALLEGED HE SUFFERED A COMPENSABLE LOW BACK AND RIGHT 
LEG IN.JURY ON E ITHER 0 OCTOB_ER "3 _OR 4, 197 4 .WHEN H 0E TRIPPED OVE~ A PIECE 
OF REBAR STEEL. AND FELL ·oN H·1s RIGHT'SJDE QNlTO A GRAT.ING• C!:LAIMANT 
CONTINUED TO WORK BUT HAD 'iNCREASING P.A•1i-f 1N· 1-11s "i...ow BACK AND RIGHT LEG 
AREA. ON OCTOBER 1 0 HE CEASED WORKIN~- BECAUSE OF THIS PAIN ANO ON THIS 
CATE FOR THE FIRST TIME REPORTED THE iNJURY TO HIS FOREMAN WHO REFERRED 
H'IM TO THE EMPLOYER'S. DOCTOR AT THE. INDUSTRIAL CLINIC. OR. TORRES GAVE 
CLAIMANT A' NO WORKT SLIP ANO REFE.RRED.'t-ilM,· FfRST 1- TO STe JOSEPtf HOS
PITAL FOR THERAPY AND. THEN TO 'DR; CASE, >iN ORTHOPEDIST, WHO PRESCRIBED 

-z 71 -

O de  ovo review, the board finds th t despite cl im nt s moti
v tion, OR LACK OF IT, HE DOES HAVE A SUBSTANTIAL DEGREE OF DISABILITY
AND HE  OULD BE SEVERELY RESTRICTED IN ANY JOB HE MIGHT TRY TO PERFORM,
THE BOARD AGREES  ITH THE FINDING MADE BY THE REFEREE THAT CLAIMANT
IS ENTITLED TO 75 PER CENT OF THE MAXIMUM ALLO ABLE BY STATUTE FOR
HIS LOSS OF  AGE EARNING CAPACITY.

ORDER

Th ord r of th r f r  dat d S pt mb r i o , 1975

 CB CASE NO. 74-2833 MARCH 11,

RUBY PARMENTER, CLAIMANT
EVOHL F. MALAGON, CLAIMANT1 S ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY.
AMENDED ORDER

The above e titled matter was the subject of. a order o review

DATED FEBRUARY 2 5 , 1 9 76 ,

Th sol purpos of this ord r is to corr ct th r cord by d 
l ting THEREFROM THE LAST SENTENCE IN THE NEXT TO THE LAST PARAGRAPH
ON PAGE 2 ,  HICH STATES

'. THE BOARD STRONGLY SUGGESTS THAT CLAIMANT SHALL
CONTINUE THE GROUP THERAPY SUGGESTED BY DR, CARTER AND
ADVISES CLAIMANT THAT SHE IS ENTITLED TO SUCH TREATMENT
UNDER THE PROVISIONS OF ORS 656.245.'

The ord r of F bruary 25, 1 976 , should b , and it is h r by
AMENDED TO REFLECT THIS CORRECTION,

 CB CASE NO. 75-020 MARCH 11, 1976

 ILLIAM H. MILLER, CLAIMANT
POZZI,  ILSON AND ATCHISON,
cl im nt s ATTYS,

ROGER  ARREN, DEFENSE ATTY.
REQUEST FOR REVIE BY EMPLOYER :

Reviewed by board members wilso a d Phillips.

The employer asks board review of the referee s order direct
i g the employer to accept claima t s claijvi, pay claima t be efits
TO  HICH HE IS ENTITLED BY LA AND TO PAY CLAIMANT’ S ATTORNEY A REA
SONABLE ATTORNEY’S FEE.

Claima t alleged he suffered a compe sable low back a d right

LEG INJURY ON EITHER OCTOBER 3 OR 4 , 1 9 74  HEN HE TRIPPED OVER A PIECE
OF REBAR STEEL AND FELL ON HIS RIGHT SIDE ONTO A GRATING. CLAIMANT
CONTINUED TO  ORK BUT HAD INCREASING PAIN IN HIS LO BACK AND RIGHT LEG
AREA. ON OCTOBER 1 0 HE CEASED  ORKING BECAUSE OF THIS PAIN AND ON THIS
DATE FOR THE FIRST TIME REPORTED THE INJURY TO H|S FOREMAN  HO REFERRED
HIM TO THE EMPLOYER S DOCTOR AT THE INDUSTRIAL CLINIC. DR. TORRES GAVE
CLAIMANT A NO  ORK SLIP AND REFERRED HIM, FIRST, TO ST. JOSEPH HOS
PITAL FOR THERAPY AND THEN TO DR CASE, ^N ORTHOPEDIST,  HO PRESCRIBED

IS AFFIRMED.

1976

-2 7 1
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BACK BRACE, ae:o •.. ,REST ANO,,USE ,OF .. CRU"rCHES FOR A ·WEEK, CLAIMAN1" 
· ,, 'RETURNED -ro wqRK ON ·ti,e:ci;:MBE~, 3 1 , .197 4, · Tf.:f£ WEEI< PR I0R 1'HF::RE'1'0 WAS. 

CONS'10ERED AS VACAT.JON TIME. CLAIMANT WAS PAID TEMPORARY TOTAL Dt_s
ABILITY FOR THE ,REMAIN,QE.R OF. THE TIME OFF BUT ON ·JANUARY 1 '4, 197 5 THE 
CARRIER DENiED CLA,IMANT'.s CLAIM• , ' -· _., . ._.., ; . , . 

CLAIMANT HAO SUSTAINED AN INDUSTRIAL INJURY IN NOVEMBER 1973 
WHILE WORKING FOR THE SAME EMPLOYER,· HOWEVER, HE DID NOT FILE A 
CLAIM AS HE HAD SUFFERED NO TIME Los·s. CLAIMAN, WAS ALSO INVOLVED 
IN AN AUTOMOBILE ACCID.ENT IN DECEMB_ER 19.74 WITH HEAD INJURIES• THE 
EMPLOYER CONTENDS THAT CLAIMANT HAO BEEN OBSERVED LIMPING EXTEN
SIVELY PRIOR TO THE OCTOBER 3 t. 1 974 INJURY _AND THAT CLAIMANT HAD SAID 
HE HAD A BAO HIP - ALSO CLAIMANT DID NOT TELL THE EMPLOYER ABOUT ANY 
INDUSTRIAL _INJURY., ·,.,: ;\·.'., 

THE REFEREE FOUND THAT THE ALLEGED FALL WAS UNWITNESSED AND 
WAS NOT REPORTED UNTIL A WEEK LATER BUT THAT'THE DELAY WAS EXPLAINED 
BY THE FACT THAT CLAIMANT'S CON.DITION BECAME PROGRESSIVELY WORSE 
FOLLOWING THE FALL CAUSING CLAIMANT, ON OCTOBER 1 0, TO DISCONTINUE 
WORKING COMPLETELY. THE REFEREE GAVE SUBS,ANTIAL WEIGHT TO THIS 
EXPLANATION TAKING INTO CONSIDERATION THE FACT THAT CLAIMANT HAO FAILED 
TO MAKE ANY CLAIIYI l~' ~LL FOLLOWING HIS NOVEMBER 1973 .INDUSTRIAL INJURY• 

THE REFEREE FOUND THAT DR. TORRES' INITIAL REPORT NOT Oflol,LY CON
TAINED THE SAME HISTORY G.IVEN BY CLAIMANT BUT INCLUDED A FINDING OF 
'RIGHT LATERAL .GLUTEAL ,CONTU.SION'. ' . . · . . . . ' . ., . . . •· ,, 

T1-1F. REFEREE FOUND CLAIMANT'S TESTIMONY TO BE ESSENTIALLY CREDI
BLE ANO '! I-IAT THE C, I_RCV¥pTANCES O.F H I_S INJURY WERE CONSISTENT WITH THE 
NATURE OF' HIS JOB• HE ,CONCLUDED .THAT CLAIMANT HAD SUSTAINED HIS BUR
DEN OF· PR_QVING HE. HAD SUST~INED A .COMPENSABLE INJURY9 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE. R'EFEREE' S 
ORDER. 

ORDER 

THE ORDER OF THE REF.EREE DATED AUGUST 1, 1 ~75 .IS AF.FIRMED• 
I •' ' . ., . , . :· ~,..- .-· r·~ ·~·; ., , . '•. . :_• . ·. . 

CLAIMANT' s ·coUNSEL IS AWARDED _AS A REASONABLE ATTORNEY' s. FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REYIEW, THE SUM ~F 350 
DOLLARS, PAYABLE BY THE EMPLOYER. 

WCB CASE NO. 74-4117 

FINLEY HftMMOND~ ·CLAIMANT 
MERTEN AND SAL TVEIT, CLAIMANT' s ATTYS. 
DEPT'• OF .JUSTICE:,. DEFENSE, J!.TT,Y. ,. , 
REQUEST FO~-.. REViEW s:v CL.Al~~NT ,. 

MARCH 11, .. 1976 

REVIEWED BY BOARD MEMBERS WILSON-AND PHILLIPS. 

THE Cl AIMANT R'i:1:ciui::s;~ R~~:i'E.:V ~Y-.THE eo::..RD OF THE REFEREE' s 
ORDE~ WHICt-' AFFIRMED. -r'H'E;: DETERMINATION ,ORDER MAILED FEBRUARY 1 2, 
1974 WHEREBY CLAIMANT wAs .GRANTED TEMPORARY TOTAL .DISABILITY coM.:..· · -· . . , .. ' ··. . . -· 
PENSATION FRO_M DE~EMBER 2-.z, •• 19_,73: TO DECEMBE;R 2_,5 ,· 1 ~73 BUT NO AWARD 
FOR PERll!'IANE_~T PARTIAL D,ISA~,1.1.,:;l,T:Y•. 

,. :. f~ • • ' • ... ·1 :. ', 

CLAIMAl'IT SUSTAINED A!":I_NJU_~,Y. ,o HIS LOW BACK ON DECEMBER 18 ,' 
1973 WHILE LIFTING A HEAVY ~OL_L_ 0,F, PAPER 0 • DR• FRANT RELEASED CLAIMANT 

-2 7 2 -
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A BACK BRACE, BED REST AND .USE OF. CRUTCHES FOR A  EEK, CLAIMANT
RETURNED TO  ORK ON DECEMBER 3 1 , 1 974 , THE  EEK PRIOR THERETO  AS
CONSIDERED AS VACATION TIME, CLAIMANT  AS PAID TEMPORARY TOTAL DIS
ABILITY FOR THE REMAINDER OF THE TIME OFF BUT ON JANUARY 1 4 , 1 975 THE
CARRIER DENiED CLAIMANT S CLAIM,

Claima t had sustai ed a i dustrial i jury i November 1973
 HILE  ORKING FOR THE SAME EMPLOYER, HO EVER, HE DID NOT FILE A
CLAIM AS HE HAD SUFFERED NO TIME LOSS, CLAIMANT  AS ALSO INVOLVED
IN AN AUTOMOBILE ACCIDENT IN DECEMBER 1 9 74  ITH HEAD INJURIES, THE
EMPLOYER CONTENDS THAT CLAIMANT HAD BEEN OBSERVED LIMPING EXTEN
SIVELY PRIOR TO THE OCTOBER 3 , 1 974 INJURY AND THAT CLAIMANT HAD SAID
HE HAD A BAD HIP ALSO CLAIMANT DID NOT TELL THE EMPLOYER ABOUT ANY
INDUSTRIAL INJURY, • •

The r f r  found that th all g d fall was unwitn ss d and
 AS NOT REPORTED UNTIL A  EEK LATER BUT THAT THE DELAY  AS EXPLAINED
BY THE FACT THAT CLAIMANT'S CONDITION BECAME PROGRESSIVELY  ORSE
FOLLO ING THE FALL CAUSING CLAIMANT, ON OCTOBER 10, TO DISCONTINUE
 ORKING COMPLETELY, THE REFEREE GAVE SUBSTANTIAL  EIGHT TO THIS
EXPLANATION TAKING INTO CONSIDERATION THE FACT THAT CLAIMANT HAD FAILED
TO MAKE ANY CLAIM .AT ALL FOLLO ING HIS NOVEMBER 19 73 INDUSTRIAL INJURY,

The referee fou d that dr, Torres i itial report  ot o ly co 

t ined THE SAME HISTORY GIVEN BY CLAIMANT BUT INCLUDED A FINDING OF
'RIGHT LATERAL GLUTEAL contusion ,

The referee fou d claima t s testimo y to be esse tially credi

ble AND 'F HAT THE CIRCUMSTANCES OF HIS INJURY  ERE CONSISTENT  ITH THE
NATURE OF HIS JOB, HE CONCLUDED THAT CLAIMANT HAD SUSTAINED HIS BUR
DEN OF PROVING HE HAD SUSTAINED A COMPENSABLE INJURY,

The BOARD, ON DE NOVO REVIE , AFFIRMS
ORDER,

AND ADOPTS THE REFEREE'S

ORDER
Th ord r of th r f r  dat d august i , 1975 is affirm d.

? •; y ■* ■' «. : *Claima t s cou sel is awarded as a reaso able attor ey s fee
FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM OF 3 5 0
DOLLARS, PAYABLE BY THE EMPLOYER,

WCB CASE NO. 74-4117 MARCH 11, 1976

FINLEY HAMMOND, CLAIMANT
MERTEN AND SALTVEIT, CLAIMANT1 S ATTYS,
DEPT. OF JUSTICE, DEFENSE: ^TTY,
REQUEST FOK REVIE BY CLAIMANT

Reviewed bv board members wilso a d Phillips.

The ci aima t requests review by the board of the referee s
Order which affirmed the determi atio order mailed February 12,
1 9 74  HEREBY CLAIMANT  AS GRANTED TEMPORARY TOTAL DISABILITY COM
PENSATION FROM DECEMBER 2,2 , 1 97 3 TO DECEMBER 2 5 , 1 973 BUT NO A ARD
FOR PERMANENT PARTIAL DISABILITY. ^

u VClaima t sustai ed a i jury, to his low back o December i 8 ,
1 9 73  HILE LIFTING A HEAVY ROLL OF PAPER, DR. FRANT RELEASED CLAIMANT

-2 72
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TO REGULAR WORK '·As··oF PECE MBER"i 2·2 •. I 9 7 4;· WI-TH NO PERMANENT IMPAIRMENT. 
SINCE THAT Tl'ME CLAll'iilANT HAS ,CON"FJNUED TO COM.PLAIN OF LOW BACK !=>~OEI
LEMS AND OF THORACIC. CERVJCAL,BACK' PAIN AND' HEADACHES. 

0N JUNE 3 0, 19.75 .'CLAIMANT WAS· E•XAMINE·D: BY DR 0 · RUSCH, WHO CON
CLUDED THAT CLAIMANT SUFFERED CHRONIC BACK PAIN ASSOCIATED WITH CHRONIC 
BACK STRAIN, PROBABLY SECONDARY TO THE DECEMBER 1 8, I 973 INJURY. HE 
RECOMMENDED PHYSICAL THERAPY FOLLOW.ED' BY PROGRESSIV_E INVOLVEMENT 
IN ATHLETI.C ACTIVITIES, HOWEVER, HIS PROGNC>SIS WAS GUARDED BECAUSE 
OF THE LAPSE OF.- APPROXIMATELY I 8 MpNTHS S•INCE THE INJURY •. 

CLAIMANT IS NOW BACK AT HIS REGULAR WORK AND IS ALSO ATTENDING 
PORTLAND _STATE UNIVE,RSITY• 

THE REFEREE ~~~N-~ CLAIMANT TO BE CREDIBLE - HOWEVER, BECAUSE 
OF THE DISPARITY IN THE DESCRIPTION OF THE ACCIDENT AS ORIGINALLY RE-
PORTED AND THE DESCRIPTION OF IT·;GIVEN TO DR,. RUSCH, HE CON,CLUOED :.THAT 
CLAIMANT HAD FAILED TO PROVE THAT THE CHRONIC STRAIN IN HIS LOW BACK 
RESULTED FROM HIS COMPENSABLE INJURY OF DECEMBER 1 8, 1973• 

THE BOARD,.ON.DE::'.'·NOVO REVIEw,- .. FINDS NO EVIDENCE.THAT, ASA RESULT 
OF THE INDUSTRIAL INJURY. OF DECEMBER ,t 8 ~ 1973, CLAIMANT HAS SUFFERED 
ANY DIMINUTION OF HIS WAGE EARNING CAPACITY, THE SOLE CRITERION FOR 
DETERMINING UNSCHEDULED DISABILITY;. . THE BOARD CONCLUDES THAT CLAIM
ANT IS NOT ENTITL'ED "TO. AN AWARD OF ·"COMPENSATION FOR ANY PERMANENT 
PARTIAL DISABILITY AND THE DETERMINATION ORDER- MAILED FEBRUARY 12 .-
, 9 7 4 SHOULD BE AFFIRMED, 

ORDER 

TH~ ORDER OF THE REFEREE DATED OCTOBER 2 7, 197 5 IS AFFIRMED, 

WCB CASE NO. 74-4128 

ARiHUR SORBER,' CLAIMANT 
FRANKLIN, BENNETT, OFELT AND JOLLES, 

CLAIMANT'S ATTYS, 

MARCH 11 , 1976 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 
DEFEN"SE-: ATTVS, ,,: "' 

REQUEST FOR· REVIEW BV'CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE· CLAIMANT ·R·~-QUESTS BOARD REVIEW ·oF THE REFEREEw s ORDER 
WHICH AFFIRMED THE EMPLOYER'S DENIAL·- O_F CLAIMANT'S CLAIM FOR .GRADUAL 
ONSET OF BACK INJURIES SIX TO EIGHT MONTHS PRIOR TO OCT.OBER 2, 1974 0 

CLAIMANT, 6 1 YEARS OLD AT THE TIME '-o"F HEAR I NG, HAD. SOUGHT 
TREATMENT FOR A NUMB LEFT LEG WHILE ON VACATION IN JACKSON, WYOMING 
DUR ING AUGUST 1 9 7 4 • CLAIMANT HAD BEEN HAVING L,.OW BACK PAIN FOR, AP
PROX I MATEL.Y TWO YEARt,;, BUT HE. DIP NOT ,CONNECT: THE LEG NUMBNESS WITH 
HIS BACK, HE RECEIVED CHIROPRACTIC MANIPUl,:-AT,l,ON IN JACKSON WHICH 
GAVE HIM SOME RELIEF AL.THOUGH HE .WAS UNABLE TO WALK BY HIM$EL.F, 

AFTER CL.Al MA.NT RE"'(U~_l°::!E;P,,;.I:'O. PORTLAN~,. HE -'\/VAS. TREATED BY DR, 
KEIZER ON AUGUST 2 0, 1974 FOR.LUMBAR SPINAL STENOSIS, A CONDITION 
THAT CAN CAUSE PINCHING O,F- Tl,IE NERVES. CLAIMANT UN.DERWENT TWO SUR
GERIES FOR .TH1s coND11710N:Ar-io-·P~E~ENTLY rs sHowi·N'G sorviE IMPROVEMENT 
AL THOi,JGH. HE ·CANNOT WALK .. AN,Y _iii!,i.TANCE w IT HOUT .:HE!-P ~ND THE PROGNOSIS 
F'OR FUTURE. !MPROVEMENT •~-J•OO,~_._,,.,,C:LAIMAN;T PROBABLY WILL NOT BE ABL'=; 
TO RETURN TO ANY GAINFUL EMPLOYMENT. 

-2 73 -

TO REGULAR  ORK AS OF DECEMBERV22, 1 9 74.  ITH NO PERMANENT IMPAIRMENT.
SINCE THAT TIME CLAIMANT HAS CONTINUED TO COMPLAIN OF LO BACK PROB
LEMS AND OF THORACIC CERVICAL BACK PAIN AND HEADACHES.

On JUNE 3 0 , 1 97 5 CLAIMANT  AS EXAMINED BY DR,' RUSCH  HO CON
CLUDED THAT CLAIMANT SUFFERED CHRONIC BACK PAIN ASSOCIATED  ITH CHRONIC
BACK STRAIN, PROBABLY SECONDARY TO THE DECEMBER 1 8 , 1 973 INJURY. HE
RECOMMENDED PHYSICAL THERAPY FOLLO ED BY PROGRESSIVE INVOLVEMENT
IN ATHLETIC ACTIVITIES, HO EVER, HIS PROGNOSIS  AS GUARDED BECAUSE
OF THE LAPSE OF APPROXIMATELY 1 8 MONTHS SINCE THE INJURY.

Claima t is  ow back at his regular work a d is also atte di g

PORTLAND STATE UNIVERSITY.

The referee fou d claima t to be credible however, because

OF THE DISPARITY IN THE DESCRIPTION OF THE ACCIDENT AS ORIGINALLY RE
PORTED AND THE DESCRIPTION OF IT GIVEN TO DR. RUSCH, HE CONCLUDED THAT
CLAIMANT HAD FAILED TO PROVE THAT THE CHRONIC STRAIN IN HIS LO BACK
RESULTED FROM HIS COMPENSABLE INJURY OF DECEMBER 1 8 , 1 973.

The BOARD, ON DE NOVO REVIE , FINDS NO EVIDENCE THAT, AS A RESULT

OF THE INDUSTRIAL INJURY'OF DECEMBER 1 8 , I 9 73 , CLAIMANT HAS SUFFERED
ANY DIMINUTION OF HIS  AGE EARNING CAPACITY, THE SOLE CRITERION FOR
DETERMINING UNSCHEDULED DISABILITY. THE BOARD CONCLUDES THAT CLAIM
ANT IS NOT ENTITLED TO AN A ARD OF COMPENSATION FOR ANY PERMANENT
PARTIAL DISABILITY AND THE DETERMINATION ORDER MAILED FEBRUARY 12,
1 97 4 SHOULD BE AFFIRMED.

ORDER
Th ord r of th r f r  dat d Octob r 27, 1975 is affirm d.

WCB CASE NO. 74-4128 MARCH 11, 1976

ARTHUR SORBER, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,
cl im nt s ATTYS.

SOUTHER, SPAULDING, KINSEY,  ILLIAMSON AND SCH ABE,
DEFENSE ATTYS. .V-

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

The CLAIMANT REQUESTS BOARD REVIE OF THE REFEREE S ORDER
 HICH AFFIRMED THE EMPLOYER S DENIAL OF CLAIMANT S CLAIM FOR GRADUAL
ONSET OF BACK INJURIES SIX TO EIGHT MONTHS PRIOR TO OCTOBER 2 , 1 9 74 .

Claimant, 6i y ars old at th tim of h aring, had sought
TREATMENT FOR A NUMB LEFT LEG  HILE ON VACATION IN JACKSON,  YOMING
DURING AUGUST 1 9 74 . CLAIMANT HAD BEEN HAVING LO BACK PAIN FOR AP
PROXIMATELY T O YEARS BUT HE DID NOT CONNECT THE LEG NUMBNESS  ITH
HIS BACK. HE RECEIVED CHIROPRACTIC MANIPULATION IN JACKSON  HICH
GAVE HIM SOME RELIEF ALTHOUGH HE  AS UNABLE TO  ALK BY HIMSELF.

Aft r claimant r turn d ;rq Portland, h was tr at d by dr.
KEIZER ON AUGUST 2 0 , 1 9 74 FOR LUMBAR SPINAL STENOSIS, A CONDITION
THAT CAN CAUSE PINCHING OF THE NERVES. CLAIMANT UNDER ENT T O SUR
GERIES FOR THIS CONDITION AND F?RESEIMTLY IS SHO ING SOME IMPROVEMENT
ALTHOUGH HE CANNOT  ALK ANY DISTANCE  ITHOUT HELP AND THE PROGNOSIS
FOR FUTURE I M P.RCIVE M ENT IS POOR. CLAIMANT PROBABLY  ILL NOT BE ABLE
TO RETURN TO ANY GAINFUL E MPLOYMENT.

-2 73
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REFEREE WA'S ·PERSUADED ,BY ·THE' MEDICAL EVIDENCE THAT CLAIM
ANT HAO A C)EGENERATIVE C>STEO-Ji>;RTHRITIC CONDITION WHICH WAS NOT JOB-. 
1NoucEo ANo, THEREFORE~ wAs 'No-r c_oMPENSAB.LE. · ·· . · 

THE BOARD, -ON ci'E NOVO RE.VIEW, AFFIRM,S ANO ADOPTS THE ORDER OF 
THE REFEREE• ·. 

O~DER 

THE ORDER 'OF T 0HE REFEREE OATEC) S_EPTEfy'IBER' 9 '· I 9 7 5 IS' AFFIRMED.·. 

' ,' :{ ... 

CLAIM· NO, E 42 CC 83602 RG MARCH 11· 1976 
. ' 

LUTHER M. JACOBSON,· S~. ,· CLAIMANT 
OWN MOTION ORDER ·: . · ., . . 

Bv THE BOARD' s owN MOTiON oaDER DATED NOVEMBER Is, 1g74, T_H 1s 
CLAIM WAS ORDERED REOPl::"NEO.TO PROVIDE FURTHER MEDICAL CARE ANO TREAT
MENT RELATED TO CLA'I MANT'·S. INDUSTRIAL' INJURY SUSTAINED JULY 11, I 9 6 7 • 

FOLLOWING THREE SURGERIEif, •CLAIMANT HAO R!5=c;:EIVED PERMANENT 
PARTIAL DISABILITY AWARDS TOTALING 7 0 PER CENT OF THE MAXI MUM FOR UN
SCHEDULED DISABILITY- ANo·-1 o·· PER CENT LOSS OF THE LEFT FOOT• 

0N SEPTEMBER.17, 1974'DR• N,·J, Wll,.SOt,I ADVISED THE.EMPLOYER'S 
CARRIER THAT A FOURTH SURGERY, NAMELY,: A REPAIR OF A PSEUDOARTHROSIS 
AT THE L3 -4 LEVEL WOULD HAVE TO BE PERFORMED.· THIS WAS CONE• 

OR. w1LsoN'_s REPORT OF NOVEMB.ER ,~. 19_75 STATES CL.AIMANT's 
CONDITION IS STATIONAR'( - CLAIMANT HAS AN APPARE;NT SOLID FUSION FROM 
L3 TO THE SACRU_M AND CAN RET_U~N -~O SEDENTARY WORK, 

THE EVALUATION_ DIVISION HAS· RECOMMENDED THAT CL.Al MANT BE 
AWARDED APPROPRIATE TEMPORARY TOTAL. DISAE!IL.iTY 1 BUT NO FURTHER 
AWARD FOR PERMANEN_T PARTIAL. DISABILITY• . 

ORDER. 

(T IS ORDERED THAT CLAIMANT BE GRANTED TEMPORARY TOTAL. DISA
BILITY COM.PENSATION FROM SEPTEMBER 17, 1974 THROUGH NOVEMBER 13, 1,975• 

WCB CASE NO. 75-369 
\NCB Cf'SE: ~o. 1s~22~1 

THOMAS MURPHY~' C~Aljyl'ANT. 
BRAND, LEE, FERRIS AND.'EMB.!CK 1 

CLAIM.ANT'S ATTYS~· . . .. .. 

PHIL.IP Ae MONGRAIN,· .DE::°FENSE;,f..T,T,Ye 
REQUEST FOR REVIEW,. BY. EM'PL.OYER .. 
CROSS REQUEST FOR REVIEW BY CLAIMAl'/T 

MARCH 11,. 1976 

REVl~WED BY BOARD'. M,E.MB.~R~; w·~1.LSON,. MOORE ANO PHILL.I Ps. 

THE EMPL~Y~~- R'ld~u~s-.t-~o .B6°ARQ; ~Evi~w OF 'THE
0 

ORDER OF THE .. 
REFEREE DATED SEPTEl\1taER. 2..9 ,· ,19 7 5 WHE.REBY, THE REFEREE DENIED CLAIM
ANT'S CLAIM FOR AGGRAVATipr;,_'1'N WCB.CASE NO. 75,,-2,2,51' !;I.UT REMANDED · 
CLAIMANT'S DENIED CLAIM TO TH.E EMRLOYER fOR PAY_MENT OF COMPENSATION 

:-2.· 7 4 -... ', ~· 

The referee was persuaded by the medical evide ce that claim

 nt HAD A DEGENERATIVE OSTEOARTHRITIC CONDITION  HICH  AS NOT JOB-
INDUCED AND, therefore, w s not compens ble.

The board, o de  ovo review, affirms a d adopts the order of

THE REFEREE,

• \ ORDER

Th ord r of th r f r  dat d S pt mb r 9, 1975 is affirm d.

CLAIM NO, E 42 CC 83602 RG MARCH 11, 1976

LUTHER M. JACOBSON, SR., CLAIMANT
OWN motio order

By THE bo rd s O N MOTION ORDER DATED NOVEMBER 1 5 , 1 9 74 , THIS
CLAIM  AS ORDERED REOPENED TO PROVIDE FURTHER MEDICAL CARE AND TREAT
MENT RELATED TO CLAIMANT’ S.INDUSTRIAL INJURY SUSTAINED JULY 1 1 , 1 967,

Followi g three surgerieS, claima t had received perma e t
PARTIAL DISABILITY A ARDS TOTALING 70 PER CENT OF THE MAXIMUM FOR UN
SCHEDULED DISABILITY AND 1 0 PER CENT LOSS OF THE LEFT FOOT,

On SEPTEMBER 1 7 , 1 974 DR, N, J,  ILSON ADVISED THE EMPLOYER1 S
CARRIER THAT A FOURTH SURGERY, NAMELY, A REPAIR OF A PSEUDOARTHROSIS
AT THE L3 -4 LEVEL  OULD HAVE TO BE PERFORMED. THIS  AS DONE.

Dr. Wilson’s r port of Nov mb r 13, 1 9 7 5 stat s claimant’s
CONDITION IS STATIONARY CLAIMANT HAS AN APPARENT SOLID FUSION FROM
L3 TO THE SACRUM AND CAN RETURN TO SEDENTARY  ORK,

The evaluatio divisio has recomme ded that claima t be

A ARDED APPROPRIATE TEMPORARY TOTAL DISABILITY, BUT NO FURTHER
A ARD FOR PERMANENT PARTIAL DISABILITY,

ORDER
It IS ORDERED THAT CLAIMANT BE GRANTED TEMPORARY TOTAL DISA

BILITY COMPENSATION FROM SEPTEMBER 1 7 , 1 974 THROUGH NOVEMBER 13, 19 7 5

WCB CASE NO. 75-369 MARCH 11,1976
WCB CASE NO, 75-2251

THOMAS MURPHY, CLAIMANT
BRAND, LEE, FERRIS AND EMBICK,
cl im nt s ATTYS.'

PHILIP A, MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIE BY EMPLOYER
CROSS REQUEST FOR REVIE BY CLAIMANT

R vi w d by board m mb rs, wilson,. moor and Phillips,
Th  mploy r r qu st d .board r vi w of th ord r of th 

r f r  dat d S pt mb r. 2. 9,i 9 7 5 wh r by.th r f r  d ni d claim
ant’s CLAIM FOR AGGRAVATION IN  CB CASE NO, 75-22 5 1 BUT REMANDED
CLAIMANT’S DENIED CLAIM TO THE EMPLOYER FOR PAYMENT OF COMPENSATION

-2 74
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AS.·P.ROVlDEO BY LAW UNTIL .THE CLAl:M W~S CLOSE·D:·PURSUANT TO ORS 6 5 6 • 2 6 8 
.. AND ASSESSED 'A. 0PENAL:iY OF ·2 5 '.PERi•b'~NT'OF bR, DELANEY .. ' S SILL:·.OF 12 5 
,DOLLARS·AND·ci1Re:c-'fE� ·-t.:ie: e:iv{PL·6vER TO PAv:cLAIMA.t-i°T"s AT:roRNe:v A REA
SONABLE ·ATTORN·E'Y' s 'i='E'.E it,f Wee ·cASE NO. 7 5 ...;3 ~ 9.. . 

THE CLAIMANT cRoss REQU.ESTED REVIEW o~ THAT ·poRTIO~- OF THE 
REFEREE 11 s ORDER. WHICH FOUND 0 THE CLAiMAN-r·11 s WAIVER OF ·ANY CLAIM FOR. 
PENALTIES ARrsrNG ouT-oF-THE ·oe:·i-,u(i... LETTER t;>AT~D NOVEMBER 2 e, 1·914 
WAS.:AN EFFEC-TIVE•WAIV.ER~ ·.•• .. ' .. ·,· . . . .. 

:_.· . ~-
.. •. . . ;·,• . -~ :: : . J, ... 

. 0N J~NUARY·2·7---• -.:197"6 ·-'THE EM PL.OVER ADvuiE·o :T·H~---E!l~AR~ ·1~·-wl~HED 
TO WITHDRAW ITS REQUEST FOR BOARD REVIEW., HOWEVER, CLAIMANT DID NOT 
WISH TO WITHDRAW HIS CROSS REQUEST-. F.OR REVIEW AND 1 THEREF-0RE 1 . THE. 
SOLE ISSUE TO BE DETERMINED BY.T 0HE ·BOARD IS THE PROPRIETY OF CLAIM
ANT'S FINDING WITH RESPECT TO THE WAIVER OF PENALTIES~ 

·.• , • • • • • ~ ,• • • l r ' • • \ } .' ·, .', . _' ' .•· • : .• •· • • 

.CLAIMANT HAO· SUFFERED A COMPE!',ISABLE INJURY ON APRIL_ 2 7 1 1973 • 
NO REQUEST ·FOR A DETERMINATION HAO EVE.R BEE!"f MACE NOR HAO A DETER
MINATION ORDER BEEN. ISSUED WI.TH RESPECT TO SAID C_LAIM, THEREFO_RE 1 THE 
REFEREE FOUND 'rl'IAf. -fA'e: ·'REQi'.Je:si- FOR AG.GRAVAi-1.oN FILED o·N· APRIL: 3, 1 97 s 
WAS PREMATURE ANO SHOULD BE DENIED .• 

• •• r • • • ..,: • ' .' •' •~ • ~= \, • 

' BASE~ UPON THE MEDICAL .EVIDENC·E, TH~ REFEREe: FOUND THAT CLAIM-· 
ANT-• s. 197·3 ACC-iDE.N'T 'AGGRAVATED A PRe:e:x'1sTING DEG.ENERATIVE ARTHRITIC 
c0No:1T1-0N wH ,cH c-LA1 MANT'':·HA� ANO :cAusEp · et. TQ; .~ECO.ME SYMP.TOMAT1c. 
LEADING TO HIS TREATMENT AND SURGERY ·1N 1975 AND• THEREFORE, THE oe;
NIAL OF_ DECEMBER 17 1 1974. WAS IMP~OPERe . 

. ··ON o~;OBER-:1.,1 \'g·;;.~t,. :-~¼1'i-1ANT-~ON~u-LTE:°D DR. ·ABRAHAM,. A CALIFORNIA 
OR:THOPEDIST'o- WHO 'REQUESTED.AUTHORIZATION FROM THE CARR.IER•TO TREAT 
THE CLAIMANT. HE LATER WROTE THE CARRIER DIAGNOSING DEGENERATIVE 
ARTHRITIS OF BOTH HIPS ANO ASKED F,OR PAST RECO~OS -AND X~RAYS• PR 0 

ABRAHAM HAD 'RECC>MME.ND'Eb A TOTAL 'HIP. ARTH.RO.PLASTY OF THE LEFT HIP,· 
' ) : . : : - . ~: . . . ~ . . . . . . . . . 

.. ~'.;~,-. Cb.Al MAN':r··c·oNTI N~Eti ·-ro 0 REt:'E'1ve: LITTLE OR N~ ·.SATI.SFACTION ;~OM 
THE, C·ARRIER·ANO fN'.aNOVEMBER··1·9'74' HE··cdNSULTED 'A °CALIFORNIA ATTORNEY 
w1-i-.H· RESPECT i-o HIS PROBLEMS. CLAIIV!ANT' s w1Fi,:;:, THROUGH HER EMl"LOY
MENT, HAD 1Ns_uRANcE covERAGE·\1V1TH· PRUDENTIAL ·wH1cH ALso·covERED HER
HusBANo. AFTER DISCUSSING THE SITUATION WITH THE ATTORNEfV, CLAIMANT 
AUTHORIZED; HIM '.T.O'RE-QUEST·-A· DEN.'IAL.OF THE CLAIM BY THE EMPLOYER'S 
c°ARRIER SO THAT HE COULD USE THE COVERAGE OF HIS WIFE'S POLICY FOR 
HIS SURGERY •. THE ATTORNEY ON NOVEMBER 26 t 1974 WROTE TO THE CARRIER 
STATING THAT A DENIAL OF THE CLAIM WAS REQUESTED· ANO THAT IN RETURN 
NEITHER CLAIMANT' NOR ··He:~ As CLAIMANT" s ATTORNEY• wo·uLo APPLY FOR ANY 
PENALTIES, SANCTION 0~ INTERESTS THAT MIGHT ACCRUE IN CLAIMANT• S BE
HALF AGAINST THE CARRIE;R _IF. THE. REQUESTED DENIAL SHOU_LD BE FOUND. TO 
BE IMPROPER• 

THE REFEREE-·• As RREVIOUSLV STATED 1 .~ON~~upEo Tt-1'.\T· THE DE-NIAL 
WAS IMPROPER BUT ALSO CONCLUDED THAT THE NOVE.MBER 26 ,, 1 9·74 .LETTER 
FROM CLAIMANT 11 S ATTORNEY TO THE CARR-1:.E;~: ON BEHALF OF CLAJMANT:·WAS · 
'AN EFFECTIVE WAIVER OF ANY CLAIM FOR PENALTIES ARISING OUT OF THE 
DENIAL OF HIS CLAIM 0 

•,t. -
:',' ;•-: .,.,;,, 

THE CLAIMANT CONTENDS THAT UNDER THE PROVISIONS·OF.ORS. 656.236 
NO-RELEASE BY A WOFtK'MAN OF ... AN'v Ri'ciifr:ur-ldER ORS 65.6.0.0t TO 656.794 JS 
VALID AND TH·AT.· 'THE_R,EFORE';·· THE. i.'.ETTER' FROM, Tl1E .. AT.TORNEY IN: CALIFORNIA 
·WAIViNG PENALTIES COULD NOT ADEQUATELY oq so; 

. ··.THE BOARD,<UPON''DEi'NOVO''RE_~iE.W~i-:.=.,i=-i~'bs•'No-fHiNG:;1M~RO_l"'.~;R1 i·~TH A 
W,AIVER OF PENA(.TIES At-l'D0 {0R:·ATTORNk:v' s 'i="e:·e:s· WHl.CH MAY 0 0R -M-AV· NOT ARIS.E 

• !,'; .•. ,, . '· ' ' .,• .. , •.. ' . ; ,' .: , ' • -' • • 

IN THE .FUTURE•·. -DIST·INC"rl,ON' B-ETWE_E/'I. AP,P!TlpNAL COM':'ENSATH;>N IN THE 
FORM oF. PENAL:.TIES :ANi:> .. cOMPENS·A-r16N ·1f THE _FORM ·9F ,o,sABILITY BENEFITS 

AS. PROVIDED BY LA UNTIL. THE CLAIM  AS CLOSED PURSUANT TO ORS 6 5 6,2 6 8
AND ASSESSED A PENALTY OF 2 5 'PE^CENt oF dR, DELANEY* S SILL OF I 2 S'
DOLLARS AND DIRECTED THE EMPLOYER TO PAY CLAIMANT'S ATTORNEY A REA
SONABLE ATTORNEY* S FEE IN  CB CASE NO, 7 5 3 6 9 ,

The CLAIMANT CROSS REQUESTED REVIE OF THAT PORTION OF THE
REFEREE* S ORDER  HICH FOUND THE CLAIMANT* S  AIVER OF ANY CLAIM FOR
PENALTIES ARISING OUT OFTHE DENIAL LETTER DATED NOVEMBER 26 , 1 974
 AS AN EFFECTIVE  AIVER. v

On JANUARY 2 7 , 1 9 7 6 THE EMPLOYER ADVISED THE BOARD IT  ISHED
TO  ITHDRA ITS REQUEST FOR BOARD REVIE , HO EVER, CLAIMANT DID NOT
 ISH TO  ITHDRA HIS CROSS REQUEST FOR REVIE AND, THEREFORE, THE
SOLE ISSUE TO BE DETERMINED BY THE BOARD IS THE PROPRIETY OF CLAIM
ANT'S FINDING  ITH RESPECT TO THE  AIVER OF PENALTIES.

Cl im nt HAD SUFFERED A COMPENSABLE INJURY ON APRIL 2 7 , 1 97 3 .

NO REQUEST FOR A DETERMINATION HAD EVER BEEN MADE NOR HAD A DETER
MINATION ORDER BEEN ISSUED  ITH RESPECT TO SAID CLAIM, THEREFORE, THE
REFEREE FOUND THAT THE REQUEST FOR AGGRAVATION FILED ON APRIL 3, 1975
 AS PREMATURE AND SHOULD BE DENIED.

Based upo the medical evide ce, the referee fou d that claim
 nt S 1 97 3 ACCIDENT AGGRAVATED A PREEXISTING DEGENERATIVE ARTHRITIC
CONDITION  HICH CLAIMANT HAD AND CAUSED IT TO BECOME SYMPTOMATIC
LEADING TO HIS TREATMENT AND SURGERY IN 1 97 5 AND, THEREFORE, THE DE
NIAL OF DECEMBER 1 7 , 1 97 4  AS IMPROPER,

On OCTOBER 1 , 1 9 7 4 CLAI MANT CONSULTED DR. ABRAHAM, A CALIFORNIA
orthopedist, who requested Authorizatio from the carrier to treat
THE CLAIMANT. HE LATER  ROTE THE CARRIER DIAGNOSING DEGENERATIVE
ARTHRITIS OF BOTH HIPS AND ASKED FOR PAST RECORDS AND X-RAYS. DR.
ABRAHAM HAD RECOMMENDED A TOTAL HIP ARTHROPLASTY OF THE LEFT HIP,

Claima t co ti ued To receive little or  o satisfactio from

THE CARRIER and IN NOVEMBER 1 974 HE CONSULTED A CALIFORNIA ATTORNEY
 ITH RESPECT TO HIS PROBLEMS. CLAIMANT'S  IFE, THROUGH HER EMPLOY
MENT, HAD INSURANCE COVERAGE  ITH PRUDENTIAL  HICH ALSO COVERED HER
HUSBAND, AFTER DISCUSSING THE SITUATION  ITH THE ATTORNEY, CLAIMANT
AUTHORIZED HIM TO REQUEST A DENIAL OF THE CLAIM BY THE EMPLOYER'S
CARRIER SO THAT HE COULD USE THE COVERAGE OF HIS  IFE1 S POLICY FOR
HIS SURGERY. THE ATTORNEY ON NOVEMBER 2 6 , 1 974  ROTE TO THE CARRIER
STATING THAT A DENIAL OF THE CLAIM  AS REQUESTED AND THAT IN RETURN
NEITHER CLAIMANT NOR HE, AS CLAIMANT'S ATTORNEY,  OULD APPLY FOR ANY
PENALTIES, SANCTION OR INTERESTS THAT MIGHT ACCRUE IN CLAIMANT' S BE
HALF AGAINST THE CARRIER IF THE.REQUESTED DENIAL SHOULD BE FOUND TO
BE IMPROPER.

The referee, as previously stated, co cluded that the de ial

 AS IMPROPER BUT ALSO CONCLUDED THAT THE NOVEMBER 26 , 1 9 7 4 LETTER
FROM CLAIMANT'S ATTORNEY TO THE CARRIER ON BEHALF OF CLAIMANT  AS
AN EFFECTIVE  AIVER OF ANY CLAIM FOR PENALTIES ARISING OUT OF THE
DENIAL OF HIS CLAIM,

The CLAIMANT CONTENDS THAT UNDER, THE PROVISIONS OF. ORS 6 56 . 2 36
NO RELEASE BY A  ORKMAN OF ANY R IGHT UNDER ORS 6 5.6.0 0 l TO 6 5 6,7 94 IS
VALID AND THAT, THEREFORE, THE LETTER FROM, THE ATTORNEY IN CALIFORNIA
 AIVING PENALTIES COULD NOT ADEQUATELY DO SO,

The BOARD, UPON DE NOVO REYIeW, FINDS NOTHING IMPROPER;  ITH A
 AIVER OF PENALTIES AjsIDj' OR ATTORNEY* S FEE.S  HICH MAY OR MAY NOT ARISE
IN THE FUTURE. DISTINCTION BET EEN ADDITIONAL COMPENSATION IN THE
FORM OF PENALTIES AND COMPENSATION IN THE FORM OF DISABILITY BENEFITS

'-2 7 5
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AND SHOULD BE LOGIC~L.LV DR~WN• ;,THE. FORMER 1·s A FORM OF SANCT·ION 
AGAINST AN EMPLOYER. OR CARRIER .FOR "MALFEASANCE· OR MISFEASANCE: WfllCH 
CAN. PROPERLY SE FORGI.VEtf - THE ·LATTER 1s·-A R~GHT PERSONAL TO THE CLAIM

ANT, GUARANTEED BY STATUTE AND HAS NOTH:iNG TO DO WITH CLAIM MANAGE-
MENT OR MISMANAGEMENT.. . . 

THE B~ARD CONCLUDES "T:H~:r-."'il:iE -REFEREE WAS CORRECT IN F._INDING'. 
THAT THE NOVEMBER z:ir, 1 97~ LETTER F·RoM·"ci...AIMANT. S ATTORNEY WAS AN 
.EFFECTIVE WAIVER OF ANY CLAI.M Fo:i· PENALTIES_ "RISING OUT OF T~E DENIAL 
OF THE CLAIM• NEITHER PARTY REQUESTED !;SOARD REVIEW OF_ THE REMAINING 

ISSUES BEFORE THE REFEREE, THEREFORE, THE BOARD AFFIRl\l'IS THE REFEREE•'s 
ORDER IN ITS" ENTI.RET.V. _;_. . . . • --~- .,. : 

. .;- . . . 

THE ORDER 'OF THE REFER.EE DATED SEPTEMBER Z: 9 9 1975 IS AFFIRMED. 

. : O·1ssENT . 
. ';/ . . . ' : 

BOARD" MEMBER-KENNE:rl:'(v~ PHILl,.iPs DISSENTS-AS FOLLOW.S 
••.•• t,. 

THE ISSUE TO BE DECIDED IS THE VALID.ITV AND E~FECT OF CLAIMANT. s 
REQUEST·FOR A DENIAL OF H.IS CL~I.M_ AN.D WAIVER QF ALL RIGHTS .TO POSSi
BLE FUTURE ·PENALTIES. Atil0D ATTORNE.v"·s F.EES •. SUCH REQUEST HAVING BEEN 
MADE IN A LETTER SEti!T BY Cl,.~11','IANT" S A~_.TORNEY T() THE .STATE AC.CIDE;NT 
INSURANCE FUND. ON. NO_vE_M BER Z: 6 1 ·. 1 9? 4 • . . . . 

THE PLAIN LANGUAGE OF ORS 6 5 6. z: 3 6 ( 1). STATES - • NO RELEASE BY 
.A WORKMAN OR HIS BENEFICIARY OF . .O,NY, RIGHT!S UNDER ORS· 656•001 · TO 
6 5 6 • 7 9 4 IS VALID.•. PE_NALTIES. AND ATTORNEV,FEES. '!-RE RIGHTS THAT CAN 
NOT BE WAIVED. . . . . 

THE iN-TENT_ OF THE ·_LE(GISLATpRE. IN ~RITll'IG A WORKMEN" S COM PEN_. 
SATION LAW WAS TO CREATE A SYSTEM BINDING ON ALL PARTIES. AGREEMENT 

~~/t~ S e:;.~~~:~R O~~ ~'::E.'t~~-PI~~:~;~: ~~~~ ~ 1~G ~:~:;~ ~~N:N~OT~~EL:: :-

. : !.~ .• 

FoR THE ABOVE ~EASO!"'S, 1 i;>JSSENT • 

.. -.s-.. KE,N.NETH Ve PHILLIPS,· BOARD MEMBER 

WCB CASE NO. 75-821 . MARCH· 11, 1976 

MARLENE WILSON l STECKLEY)·, CLAIMANT 
POZZl 1 WILSON AND ATCHISON,. . 

CLAIMANT• S ATTYS. , 
LINDSAY. NAHSTOLL, HART" AND "K~Ause:, 

DEFENSE ATTYSe . . 
REQUEST FOR REVIEW ·av CLAJMANT 

REVIEWED BY BOA.ftD MEMBERS MOOR!;:: ANP PHILLIPS• 

CLAIMANT REQUES-TS BOARD REVIEW OF THE .REFEREE·, s ORDER WHEREIN 
HE FOUND THE CLAIM HAD BEEN TIMELY FILED, BUT THAT CLAIMANT HAD FAILED 
TO PROVE ITS COMPENS.ABILITY.-

CLAIMANT, A 3 _4 YEAR OLD EXECUTIVE SE<;:RETARY1 INJURED HER BACK 
ON DECEMBER 1~, 1974t, EITHERAT'HO!':,IIE OR AT W'?RK, WHILE IN HER ATTOR
NEY'S OFF ICE ON ANOTHE_R MATTER ON jANUARY 3 0 1 ,197 5, CLAIMANT EXECUTED 
A FORM 801 FOR AN ALLE(;;E:D ON-:-THE-JOB INJURY, THE CLAIM WAS DENIED ON 
FEBR'..JARY 1°8 1 f 9 7 5 FOR THE RE.ASON THE CLAIM HAD NOT BEEN Tl MELV. FILED, 

. -2. 7 6 -

-

-

-

CAN, AND SHOULD BE LOGICALLY DRA N, THE. FORMER IS A FORM OF SANCTION
AGAINST AN EMPLOYER OR CARRIER FOR MALFEASANCE OR MISFEASANCE  HICH
CAN PROPERLY BE FORGIVEN THE LATTER IS A R|6HT PERSONAL TO THE CLAIM
ANT, GUARANTEED BY STATUTE AND HAS NOTHING TO DO  ITH CLAIM MANAGE
MENT OR MISMANAGEMENT,

Th board conclud s that th r f r  was corr ct in finding
THAT THE NOVEMBER 2 6', 1 97 4 LETTER FROM CLAIMANT1 S ATTORNEY  AS AN
EFFECTIVE  AIVER OF ANY CLAIM FOR PENALTIES ARISING OUT OF THE DENIAL
OF THE CLAIM, NEITHER PARTY REQUESTED BOARD REVIE OF THE REMAINING
ISSUES BEFORE THE REFEREE, THEREFORE, THE BOARD AFFIRMS THE REFEREE'S
ORDER IN ITS ENTIRETY, .

ORDER
The order of the Referee dated September 29, 1 975 is affirmed,

DISSENT
BOARD MEMBER KENNETH V, PHILLIPS DISSENTS AS FOLLO S

The issue to be decided is the validity a d effect of claima t s
REQUEST FOR A DENIAL OF HIS CLAIM. AND  AIVER QF ALL RIGHTS TO POSSI
BLE FUTURE PENALTIES AND ATTORNEY' S FEES, SUCH REQUEST HAVING BEEN
MADE IN A LETTER SENT BY CLAIMANT* S ATTORNEY TO THE STATE ACCIDENT
INSURANCE FUND ON NOVEMBER 2 6 , 1 97 4 ,

The PLAIN LANGUAGE OF ORS 656.236(1) STATES NO RELEASE BY

A  ORKMAN OR HIS BENEFICIARY OF ANY. RIGHTS UNDER ORS 6 5 6.0 0 1 TO
6 56.794 IS VALID. PENALT IE S AND ATTORNEY .FEE S. ARE RIGHTS THAT CAN
NOT BE  AIVED. . .

The i te t of the legislature i writi g a workme s compe 

s tion LA  AS TO CREATE A SYSTEM BINDING ON ALL PARTIES. AGREEMENT
BY THE EMPLOYER AND THE EMPLOYE TO SPECIFIC EXCEPTIONS TO THE STA
TUTE IS CLEARLY OUTSIDE THE INTENT OF THE LEGISLATURE AND THE LA .

For THE ABOVE REASONS, I DISSENT.

-S- KENNETH V. PHILLIPS, BOARD MEMBER

WCB CASE NO. 75-821 MARCH 11, 1976

MARLENE WILSON ( STECKLEY) , CLAIMANT
POZZI,  ILSON AND ATCHISON,
claima t s attys,

LINDSAY, NAHSTOLL, HART AND KRAUSE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members moore a d Phillips.

Claima t requests board review of the referee s order wherei 
HE FOUND THE CLAIM HAD BEEN TIMELY FILED, BUT THAT CLAIMANT HAD FAILED
TO PROVE ITS COMPENSABILITY, :

Claima t, a 34 year old executive secretary, i jured her back
ON DECEMBER 1 6 , 1 974 { fc ITHER AT HOME OR AT, ORK.  HILE IN HER ATTOR
NEY* S OFFICE ON ANOTHER MATTER ON JANUARY 3 0 , 1 9 7 5 , CLAIMANT EXECUTED
A FORM 801 FOR AN ALLEGED ON-THE-JOB INJURY. THE CLAIM  AS DENIED ON
FEBRUARY 1 8 , 1 97 5 FOR THE REASON THE CLAIM HAD NOT BEEN TIMELY FILED,

.-276
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NOR HAD THE INJURY ARISEN- OUT OF OR WITHIN THE- SCOPE OF HER EMPL.OY

MENTe 

AT THE HEARING TWO co...;.woRKERS TESTIFl~D THAT 'NHEN Cl.Al MANT 
CAME TO WORK ON THE MORNING OF DECEMBER t 6 ~ SHE STATED THAT SHE HAD 
HURT HER BACK AT·HOME WHILE REACHll"!G ACROSS THE BREAKFAST .TABLE OR 
PICKING UP SOME-THING FOR HER DAUGHTER AND THAT SHE WAS GOING TO CALL 
THE DOCTOR FOR AN APPOINTMENT~ DIRE<?TL.Y IN CONFLICT WAS THE TESTI
MONY OF BOTH CLAIMANT AND HER DAUGHTER -INDICATING CLAIMANT HAD NOT 
SUFFERED ANY INJURY AT _HOME THAT MORNING• -

.ACCORDING TO THE- CHART NOTES OF DR. PHILIP i;. BLATT, CL.AIM.0.NT 
RECEIVED DIATHERMY ON DECEMBER 1 6 ~- 197 4 - THERE WAS NO_ INDICATION 
OF A JOB-RELATED INJURY -AND OPS WAS" Bil.LI;:!:>. DR. Bl.ATT DID NOT .ACTUALLY 

·SEE CLAIMANT UNTIL JANUARY 21 1 1'975 1 -AT THAT TIME HE RECEIVED A HIS
TORY ·FROM CLAIMANT OF HAVING DEVELOPED BACK PAIN iN DECEMBER WHILE 
AT WORK• AT TH IS POINT IN TIME~ CLAIMANT HAD BEEN TERMINATED BY HER 
EMPLOYER, 

SINCE THIS MATTER RESTS PRIMARiLV 9N CREDIBILITY, THE"BOARD, 
ON DE NOVO REVIEW,- GIVES GREAT WEIGHT TO THE OPINION OF THE REFEREE 
WHO SAW AND HEARD THE WITNESSES, AND CONCLUDES HIS ORDER SHOULD BE 
AFFIRMED, 

ORDER--

THE ORDER OF THE REFEREE DATED AUGUST 12 1 t 97 5 IS AFFIRMED, 

CLAIM NO. 0SX-008027-
751-C-511, 444 

JAMES BLETI-I, CLAIMANT 
OWN MOTION ORDER- REMANDING 

THE MATTER TO THE HEARINGS 
DIVISION AND DE.SIGNATING THE 
PAYING AGENCY PURSUANT TO -, 
ORS 6·56e3,07 

MARCH' 11, 1976-

ON DECEMBER t 7. -, 97 5 CLAIMANT REQUESTED THE-, BQARD EXERCISE 
ITS OWN MOTION JURISDICTI0°N PURSUANT T_O ORS 6,5 6 • 2 7 8 AND REOPEN HIS 
CLAIM FOR AN INDUSTRIAL INJURY SUFFERED_ON JULY 23 1 1968• CLAIMANT 
SUPPORTED HIS REQUEST WITH A MEDICAL REPORT FROM DR 0 BUMP _DATED 
DECEMBER 11 1 1975 ·WHICH EXPRESSED-AN OPll~iON THAT CLAIMANT ... S PRE
SENT CONDITION WAS. MOST LIKELY A RESIDUAL OF HIS PREVIOUS KNEE INJURY, 
MOST LIKELY TO THE MEDICAL MENISCUS ANO SHOULD BE COVERED UNDER HIS 
CLAIM• THE LETTER WAS_AODRESSED TO ARGONf.-UT INSURANCE, COMPANIES• 

ON DECEMBER. 2 9 1 1 9_7 5 THE BOARD ADVISED ARGONAUT OF CLAIMANT'S 
REQUEST.AND ARGONAUT RESPONDED B.Y A LETTER- DATED JANUARY 5 1 1976 
STATING IT WOULD NOT REOPEN CLAIMANT' s CLAIM .ANO THAT CLAIMANT HAD 
BEEN so ADVISED IN A DENIAL 'LETTER DATED DECEMBER 19 1 1975 0 _ THE 
BASIS FOR ARGO_NAUT .. s DENIAL wAs Tl-!A,T_ CLAIMANT' s PRESENT c_ONDJTION 
WAS THE RESULT OF A 196 6 INJURY WHEN THE EMPLOYER HAD BEEN FURNISHED 
WORKMEN' s COMPENSATIOI'/ BY THE- HOME INSU-RANCE COMPANY ANO, THERE
FORE, CLAIMANT'S PRESENT CONDl"'!")ON WAS THE RESPONSIBILITY OF HOME 0 

- - -

-ON JANUARY 9 • 197 6 • 'HOME WAS ADVISED BY Ti;iE ~OARD OF CLAIMAr-lT' S 
REQUE"ST FOR RELIEF UNbER .ITS OWN- MOTION JIJRISOICTI_ON .ANO ALSO Tl:IAT - -
THE REOPENING oF THE 1 9 6 s c·LA1M wAs � ENIE � Bv ARGONAUT, oN MARCH 3. 
t 9 7 6 HOME DENIED RESJ:'ONSIBILITY FOR CLAIMANT" S CONDITION, STATING 

-2 77-

NOR HAD THE INJURY ARISEN OUT OF OR  ITHIN THE SCOPE OF HER EMPLOY
MENT.

At the heari g two co workers testified that whe claima t

CAME TO  ORK ON THE MORNING OF DECEMBER 16, SHE STATED THAT SHE HAD
HURT HER BACK AT HOME  HILE REACHING ACROSS THE BREAKFAST TABLE OR
PICKING UP SOMETHING FOR HER DAUGHTER AND THAT SHE  AS GOING TO CALL
THE DOCTOR FOR AN APPOINTMENT^ DIRECTLY IN CONFLICT  AS THE TESTI
MONY OF BOTH CLAIMANT AND HER DAUGHTER INDICATING CLAIMANT HAD NOT
SUFFERED ANY INJURY AT HOME THAT MORNING.

According to th chart not s of dr. philip  . blatt, claimant
RECEIVED DIATHERMY ON DECEMBER 1 6 , 1 974 THERE  AS NO INDICATION
OF A JOB RELATED INJURY AND OPS  AS BILLED. DR. BLATT DID NOT ACTUALLY
SEE CLAIMANT UNTIL JANUARY 2 1 , 1 97 5 , AT THAT TIME HE RECEIVED A HIS
TORY FROM CLAIMANT OF HAVING DEVELOPED BACK PAIN IN DECEMBER  HILE
AT  ORK. AT THIS POINT IN TIME, CLAIMANT HAD BEEN TERMINATED BY HER
EMPLOYER,

Si ce this matter rests primarily o credibility, the board,
ON DE NOVO REVIE , GIVES GREAT  EIGHT TO THE OPINION OF THE REFEREE
 HO SA AND HEARD THE  ITNESSES, AND CONCLUDES HIS ORDER SHOULD BE
AFFIRMED.

ORDER
Th ord r of th r f r  dat d august i 2 , 1975 is affirm d.

CLAIM NO. 05X—008027 MARCH 11, 1976
751-0-511,444

JAMES BLETH, CLAIMANT
O N MOTION ORDER REMANDING
THE MATTER TO THE HEARINGS
DIVISION AND DESIGNATING THE
PAYING AGENCY PURSUANT TO
ORS 656.307

On DECEMBER 1 7 , 1 97 5 CLAIMANT REQUESTED THE BOARD EXERCISE
ITS O N MOTION JURISDICTION PURSUANT TO ORS 6,56.278 AND REOPEN HIS
CLAIM FOR AN INDUSTRIAL INJURY SUFFERED ON JULY 2 3 , 1 968 . CLAIMANT
SUPPORTED HlS REQUEST  ITH A MEDICAL REPORT FROM DR, BUMP DATED
DECEMBER 1 1 , 1 97 5  HICH EXPRESSED AN OPINION THAT CLAIMANT S PRE
SENT CONDITION  AS MOST LIKELY A RESIDUAL OF HIS PREVIOUS KNEE INJURY,
MOST LIKELY TO THE MEDICAL MENISCUS AND SHOULD BE COVERED UNDER HIS
CLAIM. THE LETTER  AS ADDRESSED TO ARGONAUT INSURANCE COMPANIES.

On DECEMBER 2 9 . 1 97 5 THE BOARD ADVISED ARGONAUT OF CLAIMANT'S

REQUEST AND ARGONAUT RESPONDED BY A LETTER DATED JANUARY 5, 1976
STATING IT  OULD NOT REOPEN CLAIMANT'S CLAIM AND THAT CLAIMANT HAD
BEEN SO ADVISED IN A DENIAL LETTER DATED DECEMBER 1 9 , 1 97 5 , THE
BASIS FOR ARGONAUT'S DENIAL  AS THAT CLAIMANT'S PRESENT CONDITION
 AS THE RESULT OF A 1 96 6 INJURY  HEN THE EMPLOYER HAD BEEN FURNISHED
 ORKMEN'S COMPENSATION BY THE HOME INSURANCE COMPANY AND, THERE
FORE, CLAIMANT'S PRESENT CONDITION  AS THE RESPONSIBILITY OF HOME,

On JANUARY 9 , 1 97 6 , HOME  AS ADVISED BY THE BOARD OF CLAIMANTt S
REQUEST FOR RELIEF UNt>ER ITS O N MOTION JURISDICTION AND ALSO THAT
THE REOPENING OF THE 1 9 6 8 CLAIM  AS DENIED BY ARGONAUT. ON MARCH 3,
1 97 6 HOME DENIED RESPONSIBILITY FOR CLAIMANT1 S CONDITION, STATING
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AFTER REVIEWING ._ITS FILES, .IT FELT THAT CLAIM.ANT'S CURRENT CON

DITION WAS RELATED TO THE 1968 INJURY0 

THE BOA_RD DO.EIS NC)T. HAYE SUFf:ICIENT MEDICAL AND LAY EVIDENCE 
UPON WHICH TO MAK-E A DETER.MINATION WITH RESPECT TO WHICH -CARRIER IS 
RESPONSIBLE FOR CLA_I.MANT' s PRESENT ·CONDITION •. THEREFORE, THIS MAT
TER IS REMANDED TO THE HEARINGS D.IVISION. WITH INSTRUCTIONS TO HOLD A 
HEARING ON SAID '1ssu'E. ' UPON CONCL.US,ION ,OF THE HEARING THE REFE-REE 

'SHALL FURNISH THE. ·BqARD _1-qs RECOMMENDATION TOGETHER WITH ·A -TRAN

SCRIPT OF THE PROCEEDINGS 0 

THE BOAR.D 1 EXERCISING THE AU;r"HORITY VESTED "IN ,IT BY ORS 6 5 6 0 3 07 1 

HEREBY DESIGNATES' ARGONAUT INSURANCE .COMPANIES AS THE CARRIER RES
PONSIBLE FOR PAY1,Xi::NT <>F. COMPENSATION, As PROVIDED BY LAw 0 PAYMENT 

OF COMPENSATION SHALL COMMENCE ,AS OF NOVEMBER- 2 6, 1975 AND CONTINUE 
UNTIL A DETERMINATl(?N OF THE, RESPONSIBLE PAYING PARTY HAS BEEN MADE 0 

IN THE EVENT THAT IT 1.S DETERMINED THAT ARGONAUT INSURANCE COMPANIES 
JS NOT THE RESPONSIBLE PAYING PARTY THE BOARD'S ORDER SHALL CONTAIN 
A DIRECTIVE WITH RESPECT TO ANY NECESSARY MONETARY ADJUSTMENT BE

TWEEN THE HOME. lt:1.SURANCE COMPANY AND ARGONAUT INSURANCE COMPANIES 0 

h 1s so. ORDE~ED. 

SP.IF CLAIM NO. NC. 129652 

J .A.MES A. ANDERSON, CLAIMANT 
SAHLSTROM 1 LOMBARD, STARR AND VINSON, 

CLAIMANT'S ATTYS 0 

OWN MOTION ORDER .. 

MARCH 12, 1976 

0N FEBRUARY t 9, t 976 CLAIMANT REQUESTED THE BOARD EXERCISE 
ITS OWN MOTION JURISDICTION PURSUANT TO ORS. 6 5 6 • 2.7 8 TO- DET.ERM JNE 
WHETHER CLAIMANT'S CONDITION AS A RESULT OF HIS INDUSTRIAL INJURY OF 

JULY t 1 1 196 8 HAS BECOME AGGRAVATED AND WORSENED AND WHETHER CLAIM

ANT IS ENTITLED TO BENEFITS AS A PERMANENTLY.TOTALLY DJS~BLED PERSON 0 

CLAIMANT'S 1968 CLAIM WAS CLOSED BY A .DETERMINATION ORDER 
DATED MAY l 6 1 l 9 6 9 WHICH AWARDED CLAIMANT l 6 DEGREES FOR 5 PER CENT 

UNSCHEDULED DISABILITY ... A .HEARING ,WAS REQUESTED AND, AFTER HEARING, 
THE •AWARD WAS INCREASEb TO 4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED 

DISABILITY0 · THE BOARD, ON DE NOVO REVIEW, CONCURRED WITH THE HEAR

ING OFFICER 0 AN APPEAL'WAS TAKEN FROM THE ORDER ON REVIEW TO THE 
CIRCUIT COURT WHICH AF.FIRMED THE BOARD'S ORDER 0 NEITHER THE HEARING 

OFFICER NOR THE BOARD FELT CLAIMANT COULD BE CONSIDERED PERMANENTLY 
AND TOTALLY DISABLED 0 '. 

CLAIMANT'S REQU~ST WAS ACCOMPANIED BY A MEDICAL REPORT FROM 
DR 0 STAINSBY DATED SE.PTEMBER 12 1 197 5 • DR. STAINSBY HAD Fl•RST 
EXAMINED CLAIMANT ON-JANUARY 8 0 19.70 WHEN HE-WAS COMPLAINING OF 

PAIN IN THE LOW BACK AND WEAKNES.S OF_ THE LOWER LEGS FOLLOWING THE 

JULY 11, 1968 ACCIDENT. IN ,HIS REPORT. D.R·. STAINSBY STATED, AFTER 

EXAMINATION, HE co_uLI? :FIND :No o_BJEyTIVE EVIDENCE OF AGGRAVATION OF 

~;,:~~:;~•.·st ~~~D~:11~;-~:~ioNT~~d :6 l?N~1~,k'~~::~~0;1~e::a1i~~~~ ON. THE. 
• • •• I •. ·, • {' • ', ; • • ,, t ~. • 

ON MARCH 2 ~ ·, 1976 THE STATE ACCIDENT INSURANCE FUND RESPONDED 
TO THE REQUEST FOR BOARD'S OWN MOTION, STATING .DR 0 STAINSBY HAD 

BEEN UNABLE TO F'IND A~Y (?,B_~e:'c1"1VE' EVIDE,NCE OF AGGR_AVATION OR INCREASE 

IN DISABILITY AND OPPOSED THE .. c;R.ANTING,PF ANY AD01Tl0NAL AWAR.D• 

- .:.i-7's-

-

-

-

THAT, AFTER REVIE ING ITS FILES, IT FELT THAT CLAIMANT1 S CURRENT CON
DITION  AS RELATED TO THE 1 968 INJURY,

The board does. ot have sufficie t medical a d lay evide ce
UPON  HICH TO MAKE A DETERMINATION  ITH RESPECT TO  HICH CARRIER IS
RESPONSIBLE FOR CLAIMANT s' PRESENT '.CONDITION, THEREFORE, THIS MAT
TER IS REMANDED TO THE HEARINGS DIVISION  ITH INSTRUCTIONS TO HOLD A
HEARING ON SAID ISSUE, UPON CONCLUSION OF THE HEARING THE REFEREE
SHALL FURNISH THE BOARD HIS RECOMMENDATION TOGETHER  ITH A TRAN
SCRIPT OF THE PROCEEDINGS,

The BOARD, EXERCISING THE AUTHORITY VESTED IN IT BY ORS 6 56,3 07 ,
HEREBV DESIGNATES ARGONAUT INSURANCE COMPANIES AS THE CARRIER RES
PONSIBLE FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LA , PAYMENT
OF COMPENSATION SHALL COMMENCE AS OF NOVEMBER-26., 1 975 AND CONTINUE
UNTIL A DETERMINATION OF THE, RESPONSIBLE PAYING PARTY HAS BEEN MADE,
iN THE EVENT THAT IT IS DETERMINED THAT ARGONAUT INSURANCE COMPANIES
IS NOT THE RESPONSIBLE PAYING PARTY THE BOARD'S ORDER SHALL CONTAIN
A DIRECTIVE  ITH RESPECT TO ANY NECESSARY MONETARY ADJUSTMENT BE
T EEN THE HOME INSURANCE COMPANY AND ARGONAUT INSURANCE COMPANIES,

It IS SO O DE ED, .,

SAIF CLAIM NO. NC 129652 MARCH 12, 1976

JAMES A. ANDERSON, CLAIMANT
SAHLSTROM, LOMBARD, STARR AND VINSON,
CLAIMANT'S ATTYS,

O N MOTION ORDER

On FEBRUARY 19, 1976 CLAIMANT REQUESTED THE BOARD EXERCISE
ITS O N MOTION JURISDICTION PURSUANT TO ORS 6 5 6,2 7 8 TO' DETERM INE
 HETHER CLAIMANT' S CONDITION AS A RESULT OF HIS INDUSTRIAL INJURY OF
JULY 1 1 , 1 968 HAS BECOME AGGRAVATED AND  ORSENED AND  HETHER CLAIM
ANT IS ENTITLED TO BENEFITS AS A PE RMANENTLY. TOTALLY DISABLED PERSON,

Claima t s i 96 8 claim was closed by a determi atio order
DATED MAY 1 6 , 1 96 9  HICH A ARDED CLAIMANT 16 DEGREES FOR 5 PER CENT
UNSCHEDULED DISABILITY. A HEARING  AS REQUESTED AND, AFTER HEARING,
THE A ARD  AS I NCREASE6 TO 4 8 DEGREES FOR 15 PER CENT UNSCHEDULED

DISABILITY, THE BOARD, ON DE NOVO REVIE , CONCURRED  ITH THE HEAR
ING OFFICER, AN APPEAL  AS TAKEN FROM THE ORDER ON REVIE TO THE
CIRCUIT COURT  HICH AFFIRMED THE. BOARD S ORDER, NEITHER THE HEARING
OFFICER NOR THE BOARD FELT CLAIMANT COULD BE CONSIDERED PERMANENTLY
AND TOTALLY DISABLED,

Claima t s request was accompa ied by a medical Report from
DR. STAINSBY DATED SEPTEMBER 12., I 975, DR. STAINSBY HAD FIRST
EXAMINED CLAIMANT ON JANUARY 8 , 1 9 7 0  HEN HE  AS COMPLAINING OF
PAIN IN THE LO BACK AND  EAKNESS OF THE LO ER LEGS FOLLO ING THE
JULY 1 1 , 1 96 8 ACCIDENT. IN HIS REPORT DR, STAINSBY STATED, AFTER
EXAMINATION, HE COULD ;FIND 'NO OBJECTIVE EVIDENCE OF AGGRAVATION OF
CLAIMANT S CONDITION FROM THAT VyHICH  AS RECORDED BASED ON THE
JANUARY 8 , 1 97 0 EXAM 1 NAT ION AND NQ I NC REASE IN DISABILITY.

On MARCH 2 , 1 9 76 THE STATE ACCIDENT INSURANCE FUND RESPONDED
TO THE REQUEST FOR BOARD S O N MOTION, STATING DR. STAINSBY HAD
BEEN UNABLE TO FIND ANY OBJECTIVE EVIDENCE OF AGGRAVATION OR INCREASE
IN DISABILITY AND OPPOSED THE GRANT" ING ,OF ANY ADDITIONAL A ARD.
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THE. BOARD_, AFTE~ STUDYING :THE ME~>ICAL RE:PORT I CONCI-UD£S Tl-tAT 

THERE IS NOT SUFFICIENT EVIDENCE TC> SUPPORT A FINDING OF EITHER AGGRA-. 
VATION OR PERMANENT·. TOTAL- DISABILITY. AT Tl:iE. PRESENT TIME CI-AIMANT 
IS RECEIVING 7 5 PER CENT OF. THE MAXIMUM -AI-L.OWABLE FOR UNSCHEDULED. 
DISABILITY - As A RESULT.OF,AN"AUGUS'."f" 24 1 1965.: ·INJURY (CLA1M·B tiiz11·s) 
CLAIMANT HAO RECEIVED AN AWARD OF 50 PER CENT LOSS FUNCTION OF ARM 
FOR UNSCHEDULED DISABILITY WH-iCH ULTIMATELY WAS INCREASED TO 6 O PER 
CENT LOSS FUNCTION OF AN ARM. FOR THE UNSCHEDULED _DISABILITY~ 

ORDER 

TH~ REQUEST BY THE CLAIMANT T~AT .THE BOARD INVOKE ITS OWN MO
TION JURlSDICTIO~ UNDER THE f"ROVISIONS OF 00RS 6 5 6··• 2 7 8 TO DETERMINE 
WHETHER CL~IMANTT S INl:>USTRIAL INJU.RY SUFFERED ON JUNE t t ,· I 968 HAS 
BECOME AGGRAVATED 0!-. WORSENE·o .AND WH_ETHER- CLAIMANT IS ENTITLED TO 
BENEFITS AS A PERMANENTLY TOTALLY DISABLED PERSON WHICH WAS RECEIVED 

BY THE BOARD ON i="E;:BR4ARY 19 1 f9 7 6 1 IS HEREBY 0E!'."IEDe 

·WCB. CASE- NQ. 75~1553 

ARNOLD ANDERSON, CLAIMANT 
GAL T~N AND POPICK, CL Al MANT' s ATTYS. 
DEP,·• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR. REVIEW BY C.LAI MANT 

MARCH·- 12, 1976 

REVIEWED BY BOARD MEMBE;RS WILSON AND PHILLIPS. 

THE ·cLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE• S ORDER 
WHICH DIRECTED TH.E STATE ACCIDENT .. INSUf:i!ANCE FUND TO PAY CLAIMANT A 
2. 5 PER CENT PENAL TY ON TIME _LOSS. BENE:FITS DUE AND PAYABLE TO CLAIM
ANT FROM DECEMBER 30, I 974 THROUGH APRIL 3, I 9:75 ANO TO PAY CL.AIM.;, 
ANT'S ATTORNEY A REASONABLE ATTORNEY• S FEE BUT FOUND THAT THE FUND 
WAS NOT REQUIRED TO PAY PENALTIES ANO .ATTORNEY'".·s FEES. FOR ITS FAILURE 
TO PAY A PENALTY ASSESSED UNDER A PREVIOUS REFEREE• S ORDER ENTERED 
APRIL 3 , I 9 7 5 • 

. . . . -

CLAIMANT HAD FILED A CLAIM FOR AGGRAVATION WHICH HAO BEEN 
DENIED AND, AFTER HEARING, THE REFEREE, ON APRIL 3 1 1975 1 REMANDED 
THE CL.AIM TO THE FUND FOR ACCEPTANCE ANO PAYMENT OF BENEFITS AS. 
PROVIDED BY LAW WITH COMPENSATION FOR TEMPORARY TOTAL DISABILI.TV 
TO COMMENCE JULY I 1 197 4 AND TO CONTI_NUE UNT.IL THE _CLAIM WAS CLOSED 
UN0E.R THE PROVISI0NS·OF ORS 656.268• 

ON OR AB.OUT APRIL 14, 1975 THE FUND PAID CLAIMANT.TIME LOSS 

FOR THE PERIOD FROM JULY 1 1 f 9 7 4 THROUGH DECEMBER 3 0·1 t 9 7-4 • THERE 
WERE NO FUR.THER PAYMENTS AND 1 ON APRIL 2 0, 197 5 1 CLAIMANT• S COUN
SEL OBJECTED TO THE TE·RMINATION OF TIME LOSS PAYMENTS AND. REQUESTED 
TH~'. FUND TO ISSUE ITS DRAFT ALONG WITH THE PENALTY WH-ICH"HA0 BEEN 
.O.SSE.SSED BY THE REFEREE IN HIS ORDER OF APRIL 3 1 1975~ · 

THE REFEREE FOUND "THAT THE PREVIOUS REFEREE. s ORDER HAO . 
•. <t RE( rE D THE PAY ME NT OF A PENAL TY OF 2 5 PER CENT Of THE COMPENSATION 
0LJE FOR TEMPORARY TOTAL DISABILITY FROM JULY 1, 1974 UNTIL THE DATE 
OF 1-< i 0.::; :.:.>RDER WHICH WA;:, APR IL 3, I 9 7 5 • THE FUND APPEALED TH IS POR-
TION OF THE REFEREE'S ORDER AND HAS NEVER PAI.D THE PENALTY, ON MAY It 
1 ·9 7 5 A OE MAND WAS MADE· UPON THE FUND TO PAY THE PENALTY AND, SUB

SEQL•ENTLY, CLAIMANT AMENDED HIS REQUEST FOR ·HEARING ASKING FOR PENAL
T :E-S ·'°'NO ATTORNEY'S FEES FOR THE REFUSAL TO COMPLY WITH THE REFEREE'S 
·:.,Fr NION AND ORDER OF APR IL 3 • I 9 7 5 0 

-2 7 9 -

Th board, aft r studying th m dical r port, conclud s that
THERE IS NOT SUFFICIENT EVIDENCE TO SUPPORT A FINDING OF EITHER AGGRA
VATION OR PERMANENT TOTAL DISABILITY. AT THE PRESENT TIME CLAIMANT
IS RECEIVING 75 PER CENT OF. THE MAXIMUM ALLO ABLE FOR UNSCHEDULED
DISABILITY AS A RESULT OF AN AUGUST 2 4 , 1 9 6 5 INJURY (CLAI M B 14 2 115)
CLAIMANT HAD RECEIVED AN A ARD OF 50 PER CENT LOSS FUNCTION OF ARM
FOR UNSCHEDULED DISABILITY  HICH ULTIMATELY  AS INCREASED TO 6 0 PER
CENT LOSS FUNCTION OF AN ARM FOR THE UNSCHEDULED DISABILITY.

ORDER
The request by the claima t THAT the board i voke its ow mo

tion JURISDICTION UNDER THE PROVISIONS OF ORS 6 5 6.2 78 TO DETERMINE
 HETHER CLAIMANT'S INDUSTRIAL INJURY SUFFERED ON JUNE 1 1 , 1 96 8 HAS
BECOME AGGRAVATED OK  ORSENED AND  HETHER CLAIMANT IS ENTITLED TO
BENEFITS AS A PERMANENTLY TOTALLY DISABLED PERSON  HICH  AS RECEIVED
BY THE BOARD ON FEBRUARY 1 9 , 1 97 6 , IS HEREBY DENIED.

WCB CASE NO. 75-1553 MARCH 12, 1976

ARNOLD ANDERSON, CLAIMANT
galton and popick, claimant1 s attys,
d pt. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d Phillips,

The claima t seeks review by the board of the referee s order
 HICH DIRECTED THE STATE ACCIDENT INSURANCE FUND TO PAY CLAIMANT A
25 PER CENT PENALTY ON TIME LOSS, BENEFITS DUE AND PAYABLE TO CLAIM
ANT FROM DECEMBER 30, 1974 THROUGH APRIL 3, 1975 AND TO PAY CLAIM
ANT S ATTORNEY A REASONABLE ATTORNEY S FEE BUT FOUND THAT THE FUND
 AS NOT REQUIRED TO PAY PENALTIES AND ATTORNEY1 S FEES. FOR ITS FAILURE
TO PAY A PENALTY ASSESSED UNDER A PREVIOUS REFEREE'S ORDER ENTERED
APR IL 3,1975.

Claima t had filed a claim for aggravatio which had bee 

DENIED AND, AFTER HEARING, THE REFEREE, ON APRIL 3 , 1 9 7 5 , REMANDED
THE CLAIM TO THE FUND FOR ACCEPTANCE AND PAYMENT OF BENEFITS AS
PROVIDED BY LA  ITH COMPENSATION FOR TEMPORARY TOTAL DISABILITY
TO COMMENCE JULY 1 , 1 9 7 4 AND TO CONTINUE UNTIL THE CLAIM  AS CLOSED
UNDER THE PROVISIONS OF ORS 656.268.

On OR ABOUT APRIL 14, 1975 THE FUND PAID CLAIMANT TIME LOSS

FOR THE PERIOD FROM JULY 1 , 1 974 THROUGH DECEMBER 3 0 , 1 97 4 . THERE
 ERE NO FURTHER PAYMENTS AND, ON APRIL 2 0 , 1 9 7 5 , CLAIMANT S COUN
SEL OBJECTED TO THE TERMINATION OF TIME LOSS PAYMENTS AND REQUESTED
the: FUND TO ISSUE ITS DRAFT ALONG  ITH THE PENAUTY  HICH HAD BEEN
ASSESSED BY THE REFEREE IN HIS ORDER OF APRIL 3 , 1 975 ,

The referee fou d that the previous referee s order had
DIRECTED THE PAYMENT OF' A PENALTY OF 25 PER CENT OF THE COMPENSATION
OUE FOR TEMPORARY TOTAL DISABILITY FROM JULY 1 , 1 9 7 4 UNTIL THE DATE
OF hiS ORDER  HICH  AS APRIL 3 , 1 97 5 . THE FUND APPEALED THIS POR
TION OF THE REFEREE'S ORDER AND HAS NEVER PAID THE PENALTY, ON MAY 1 ,
1 9 7 5 A DEMAND  AS MADE UPON THE FUND TO PAY THE PENALTY AND, SUB
SEQUE nTLY, CLAIMANT AMENDED HIS REQUEST FOR HEARING ASKING FOR PENAL
TIES AND ATTORNEY S F%ES FOR THE REFUSAL TO COMPLY  ITH THE REFEREE S
OPINION AND ORDER OF APRIL 3 , 1 97 5 .

■2 7 9
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REFEREE FC>I.JNCJ Tfi~ FUND'S FAILURE TO ~C:0MF'LV WITH 'THE ORDER 
OF APR.IL 3 1 1975 WAS. A CLEAR VIOLATION OF THE STATU'rE AND, THERE
FORE, CLAIMANT WAS ENTITLED TO BE PAI D·A PENALTY "IN THE AM0U_NT dF 
2 5 PER CENT OF SUCH TIME LOSS DUE AND OWING CLAIMANT AND HE WAS ALSO 
ENTITLED TO HAVE HIS ATTORNE:Y PAID A REASONABLE FEE BY THE FUND• 
PAYMENT OF COMPENSATION ORDERED BY. A REFEREE IS' NOT STAVE.[:{ BY AN 
APPEAL FROM SUCH ORDER• ORS 6 S 6 • 3,1 3 ( 1) • HOWEVER; WHETHER ·oR NOT 
THE PENALTY IMPOSED BY THAT ORDER IS STAYED BY AN APPEAL .PRESENTS 
A RATHER DIFFICULT QUESTION• 

THE REFEREE CONCLUDED THAT CLAIMANT WAS ENTITLED TO AN ATTOR
NEY'S FEE ANO PENALTY BASED UPON THE FAILURE OF THE FUND TO PAY THE 
Tl ME LOSS ORDERED av· THE REFEREE'S ORDER OF APRIL 3 1 19 7 5 • HE FUR
THER .CONCLUDED THAT ALTHOUGH ORS 656 0 262(8) DOES .NOT SPECIFICA.LL.Y 
REFER TO PENALTIES EXCEPT _IN THE HEADNOTE ( WHICH ··IS NOT A PART OF THE 
STATUTE), THE LEGISLATIVE EXPRESSION SHOULD BE GIVE.N IN ITS ORDINARY 
ANO PLAIN MEANING AND•,.THE PROVISION PROVIDED FOR A PENAL.TY NOT FOR 
COMPENSATION WHICH .HAD TO BE PAID REGARDLESS OF AN APPEAL• CLAIMANT 
IS ENTITLED TO RECEIVE A PENALTY BASED UPON THE AMOUNT OF TEMPORARY 
TOTAL DISABILITY COMPENSATION WHICH WAS DUE HIM AND WHICH WAS NOT 
TIMELY PAID BY THE FUND BUT HE IS NOT ENTITLED TO PENALTY BASED UPON 
A PENALTY WHICH .HAD BEEN PREVIOUSLY ASSESSED AGAINST THE FUND AS A 
SANCTION FOR ITS IMPROPER HANDLING OF CLAIMANT'S CLAIM•., 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE WELL WRITTEN O~DE_R 
OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 31 1 19 75 IS AFFIRMED• 

WCB CASE NO. 
WCB CASE NO. 
WCB CASE NO. 

73-3243 
74--,-2075 
75-1989 

PATSY CARPENTER, CLAIMANT 
FROHNMAYE_R AND DEATHERAGE,·, 

CLAIMANT' s ATTvs. .. 
PHILIP MONGRAIN, DEFENSE ATTY~ 
ORDER , 

MARCH 12, 1976 

ON FEBRUARY I 7 1 I 9 7 6 CLAIMANT REQUESTED THE BOARD TO EXER
CISE ITS OWN MOTION JURISDICTION PURSUANT TO THE PROVISIONS OF ORS 
656.278_AND MODIFVTHE"FORMER AWARDS MADE TO THE CLAIMANT,FOR 
TWO SEPARATE COMPENSABLE INJURIES WH.ICH OCCURRED IN 1.968 0 

. Pu~SUANT TO BOARD RULE 83 -8 10 1 THE EMPLOYER'S CAR.RIER AD
VISED THE BOARD _THAT IT WOULD, AT THE PRESENT TIME, .OPPOSE SAID 
REQUEST• 

(N THE MAT-TER _QF -THE COMPENSATION OF .PAT,SY C"\RPENTER'1 CLAIM
ANT ( UNDERSCORED) 1 WCB CASE NO. 7 5 -I 9 8 9 IS PRESENTLY BEFORE THE 
BOARD UPON REQUEST BY THE EMPLOYER FOR REVIEW OF .THE REFEREE'S 
OPINION AND 0RDE:Re IF THE BOARD. SHOULD, AFTER. DE NOVO.REVIEW I RULE 
ADVERSELY TO CLAIMANT THERE WOULD BE NO BA~IS FOR THE OWN MOTION 
CLAIM INASMUCH AS IT IS BASE·D UPON A RELATIONSHl.!"°.BE"fWEEN CLAIMANTY S 
1 96 8 INJURY AND HER Rli:CENT AND cu·RRENT CERVICAL PROBLEM. 

THE BOARD, THEREFORE, CONCLUDES THAT CLAiMANTY s REQUEST. FOR 

-28 0 -

-

-

-

The referee found the fund s f ilure to com fly with the order
OF APRIL 3, 1975 WAS. A CLEAR VIOLATIO OF THE STATUTE A D, THERE
FORE, CLAIMA T WAS E TITLED TO BE PAI D A PE ALTY I THE AMOU T OF
2 5 PER CE T OF SUCH TIME LOSS DUE A D OWI G CLAIMA T A D HE WAS ALSO
E TITLED TO HAVE HIS ATTOR EY PAID A REASO ABLE FEE BY THE FU D,
PAYME T OF COMPE SATIO ORDERED BY A REFEREE IS  OT STAYED BY A 
APPEAL FROM SUCH ORDER, ORS 6 5 6,3A 3 ( 1 ) , HOWEVER, WHETHER OR  OT
THE PE ALTY IMPOSED BY THAT ORDER IS STAYED BY A APPEAL PRESE TS
A RATHER DIFFICULT QUESTIO ,

Th r f r  conclud d that claimant was  ntitl d to an attor
ney s FEE A D PE ALTY BASED UPO THE FAILURE OF THE FU D TO PAY THE
TIME LOSS ORDERED BY THE REFEREE S ORDER OF APRIL 3 , 1 9 75 , HE FUR
THER CO CLUDED THAT ALTHOUGH ORS 6 56 . 2 6 2 (8) DOES  OT SPECIFICALLY
REFER TO PE ALTIES EXCEPT I THE HEAD OTE (WHICH IS  OT A PART OF THE
STATUTE) , THE LEGISLATIVE EXPRESSIO SHOULD BE GIVE I ITS ORDI ARY
A D PLAI MEA I G A D THE PROVISIO PROVIDED FOR A PE ALTY  OT FOR
COMPE SATIO WHICH HAD TO BE PAID REGARDLESS OF A APPEAL. CLAIMA T
IS E TITLED TO RECEIVE A PE ALTY BASED UPO THE AMOU T OF TEMPORARY
TOTAL DISABILITY COMPE SATIO WHICH WAS DUE HIM A D WHICH WAS  OT
TIMELY PAID BY THE FU D BUT HE IS  OT E TITLED TO PE ALTY BASED UPO 
A PE ALTY WHICH HAD BEE PREVIOUSLY ASSESSED AGAI ST THE FU D AS A
SA CTIO FOR ITS IMPROPER HA DLI G OF CLAIMA T S CLAIM,

Th board, on d novo r vi w, affirms th w ll writt n ord r
OF THE REFEREE.

ORDER
The order of the referee dated October 31, 1975 is aff rmed.

WCB CASE NO. 73-3243 MARCH 12, 1976
WCB CASE NO. 74-2075
WCB CASE NO. 75-1989

PATSY CARPENTER, CLAIMANT
FROHNMAYER AND DEATHERAGE,
cl im nt s ATTYS.

PHILIP MONGRAIN, DEFENSE ATTY.
ORDER

On FEBRUARY 1 7 , 1 9 76 CLAIMANT REQUESTED THE BOARD TO EXER
CISE ITS O N MOTION JURISDICTION PURSUANT TO THE PROVISIONS OF ORS
6 56,2 7 8 AND MODIFY THE FORMER A ARDS MADE TO THE CLAIMANT FOR
T O SEPARATE COMPENSABLE INJURIES  HICH OCCURRED IN 1 96 8 .

Pursu nt to bo rd rule 83-8io, the employer’s c rrier  d

vised THE BOARD THAT IT  OULD, AT THE PRESENT TIME, OPPOSE SAID
REQUEST.

In THE MATTER OF THE COMPENSATION OF PATSY CARPENTER, CLAIM
ANT (UNDERSCORED),  CB CASE NO. 75-1989 IS PRESENTLY BEFORE THE
BOARD UPON REQUEST BY THE EMPLOYER FOR REVIE OF THE REFEREE S
OPINION AND ORDER. IF THE BOARD SHOULD, AFTER DE NOVO REVIE , RULE
ADVERSELY TO CLAIMANT THERE  OULD BE NO BASIS FOR THE O N MOTION
Cl im in smuch  s it is b sed upon  rel tionship between cl im nt’s
1 96 8 INJURY AND HER RECENT AND CURRENT CERVICAL PROBLEM,

The BOARD, THEREFORE, CONCLUDES THAT CLAIMANT S REQUEST FOR
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OWN MOTIO~ RELIEF ._IS PREMATU_RE •. : f"FTER THE ISSUES BEFORE IT. IN wee 
. CASE NO• 7 S -t 9 8 9 HAVE BEEN FULLY RESOLVED CLAIMANT MAV, IF SHE 

DESIRES, RENEW HER REQUEST. 

ORDER 

THE REQUEST RECEIVED BY THE BOARD ON FEBRUARY 17 1 1976 IS 
DENIED WITHOUT PREJUDICE. 

WCB. CASE NO. 75-1702 

FRED J OH.NSON, CLAIMANT 
EDGAR Re SMITH, CLAIMANT'S ATTYe 
KEITH De SKELTON,. DEFENSE ATTY. 
REQUEST F_OR REVIEW BY CLAIMANT 

MARCH 12, 1976 

REVIEWED BY BOARD MEMBERS MOOR.E AND PHILLIPS, 

THE CLAIMANT REQUESTS REVIEW BY"THE BOARD OF THE REFEREE' s 
ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED APRIL 2_4 ,_ 1975 
WHEREIN CLAIMANT WAS AWARDED COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY _FROM_FEBRUARY 6 1 1974.THROUGH MARCH 31 1 1975, BUT WAS 
AWARDED NO COMPENSATION FOR PERMANENT PARTIAL DISABILITY • 

. CLAIMANT SUSTAINED AN OFF-THE-JOB BIMALL.EOLAR FRACTURE OF 
THE RIGHT AN_KL.E IN JUNE, 1 973, CLAIMANT RETURNED TO WORK IN ,JANUARY, 

. 197 4 FOR A SHORT ·PERIOD OF TIME AND ON FEBRUARY 6 1 197 4 SUSTAINED 
A COMPE:NSABLE INJURY WHEN A BELT BROKE AND A STACK OF BRICKS FELL 
STRiKING soi"H OF CLAIMANT' s L.Ec:;s. 

DR, ECKHARDT' S ORIGINAL. OPINION OF MAY 6 • 1 975 WAS THAT CL.AIM-· 
ANT'S INJURY ON FEBRUARY 6 1 1974 AGGRAVATED THE PREEXISTING DAMAGE 
"T:0 HIS ANKLE TO THE EXTENT THAT IT PREVENTED HIM FROM BECOMING GAIN
FULLY EMPLOYED FROM .. THAT DATE FORWARD, ON JULY I 7 • 197 5 1 DR• ECK
HA_RDT• THROUGH REPORTS TO COUNSEL FOR THE CLAIMANT AND COUNSEL. FOR 
THE EMPL0YE_R 1 INDICATED TH.AT THE FEBRUARY 1 974 INJURY WAS Q't.,IITE. 
MINOR 'BOTH BY HISTORY AND UPON E?(AMINATION SHORTLY THEREAFTER,· 

fN H·1s. LETTER DIRECTED TO THE .EMPLOYER'S COUNSEL, DR, ECKHARDT 
STATED THAT CLAIMANT HAD BEEN HAVING ·.REPEATED EPI.SODES OF PAIN .AND 
SWELLING IN THE ANKLE BROUGHT ON av PROLONGED WEIGHT. BEARING AND 
HIS OVERALL COND.ITION APPARENTLY HAD WORSENED SINCE HIS ACCIDENT OF 
FEBRUARY 1974 - HQWEVER 1 THE MAJOR DISABILITY WAS PRODUCED BY THE 
ANKLE FRACTURE, HE FELT IT .WAS- NOT LIKELY THAT THE RELATIVELY MINOR 
CONTUSION CLAIMANT SUFFERED IN FEBRUARY 197 4 COULD. HAVE SIGNIFICANTLY 
ALTERED CLAIMANT'S SYMPTOMS ON A PROLONGED BASIS·• , 

1-N HIS RE·PORT TO CLAIMANT'S COUNSEL, DR•. ECKHARDT STATED"'.THAT 
HE DID NOT BELIEVE THAT CLAIMANT'S CONDITION HAD STABILIZED AT 1'HE . 
PRESENT TIME - THAT CLAIMANT HAD A CHRONIC LOW GRADE SYNOVITIS OF 
HIS RIGHT ANKLE SECONDARY TO MODERATE L.IGAMENTO\JS INSTABILITY WHICH 
WAS PREVENTING HIM FROM WORKING. HIS IMPRESSION WAS THAT CLAIMANT 
HAO SLIFFE.RED A MODERATE TO MILD CONTUSION· ACROSS··THE DORSUM OF THE 
ANKLE ·.SECONDARY TO THE INJURY WHICH HAD PRODUCED SOME TEMPORARY 
INCREASED SWELLING AND LOSS OF JOINT M.OTION~ . 

'' •• 1 

THE REFEREE, AFTER REVIEWING THE MEDICAL REPORTS• FOUND THAT 
CLAIMANT HAD NOT MET*HIS BURDEN OF PROVING THAT HIS ANKLE PROBLEMS 
WERE ATTRIBUTABLE T.O +ttE F.EBRUA~Y 19·74 I.NJURY. THE REFEREE CONCLU
DED, BASED UPON THE U,L.TIMATE. ANALYS·IS BY DR 8 ECKHARDT TOGETHER WITH 
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O N MOTION RELIEF IS PREMATURE. AFTER THE ISSUES BEFORE IT IN  CB
CASE NO. 7 5 -1 9 8 9 HAVE BEEN FULLY RESOLVED CLAIMANT MAY, IF SHE
DESIRES, RENE HER REQUEST.

ORDER
The REQUEST RECEIVED BY THE BOARD ON FEBRUARY 1 7 , 1 976 IS

DENIED  ITHOUT PREJUDICE.

WCB CASE NO. 75-1702 MARCH 12, 1976

FRED JOHNSON, CLAIMANT
EDGAR R. SMITH, CLAIMANT S ATTY.
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

R vi w d by board m mb rs moor and Phillips.

The claimant r qu sts r vi w by th board of th r f r  ’s
ORDER  HICH AFFIRMED THE DETERMINATION ORDER MAILED APRIL 24 , 1 97 5
 HEREIN CLAIMANT  AS A ARDED COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY FROM FEBRUARY 6 , 1 9 7 4 THROUGH MARCH 3 1 , 1 9 7 5 , BUT  AS
A ARDED NO COMPENSATION FOR PERMANENT PARTIAL DISABILITY.

Claima t sustai ed a off the job bimalleolar fracture of

THE RIGHT ANKLE IN JUNE, 1 973 . CLAIMANT RETURNED TO  ORK IN JANUARY,
1 974 FOR A SHORT PERIOD OF TIME AND ON FEBRUARY 6 , 1 974 SUSTAINED
A COMPENSABLE INJURY  HEN A BELT BROKE AND A STACK OF BRICKS FELL
STRIKING BOTH OF CLAIMANT S LEGS.

Dr. ECKHARDT1 S ORIGINAL OPINION OF MAY 6 , 1 97 5  AS THAT CLAIM
ANT S INJURY ON FEBRUARY 6 , 1 974 AGGRAVATED THE PREEXISTING DAMAGE
TO HIS ANKLE TO THE EXTENT THAT IT PREVENTED HIM FROM BECOMING GAIN
FULLY EMPLOYED FROM THAT DATE FOR ARD. ON JULY 1 7 , 1 9 7 5 , DR. ECK
HARDT, THROUGH REPORTS TO COUNSEL FOR THE CLAIMANT AND COUNSEL FOR
THE EMPLOYER, INDICATED THAT THE FEBRUARY 1 9 74 INJURY  AS QUITE
MINOR BOTH BY HISTORY AND UPON EXAMINATION SHORTLY THEREAFTER,

In HIS LETTER DIRECTED TO THE EMPLOYER S COUNSEL, DR. ECKHARDT
STATED THAT CLAIMANT HAD BEEN HAVING REPEATED EPISODES OF PAIN AND
S ELLING IN THE ANKLE BROUGHT ON BY PROLONGED  EIGHT BEARING AND
HIS OVERALL CONDITION APPARENTLY HAD  ORSENED SINCE HIS ACCIDENT OF
FEBRUARY 1 9 74 HO EVER, THE MAJOR DISABILITY  AS PRODUCED BY THE
ANKLE FRACTURE, HE FELT IT  AS NOT LIKELY THAT THE RELATIVELY MINOR
CONTUSION CLAIMANT SUFFERED IN FEBRUARY 1 9 7 4 COULD HAVE SIGNIFICANTLY
ALTERED CLAIMANT S SYMPTOMS ON A PROLONGED BASIS.

In HIS REPORT TO cl im nt s COUNSEL, DR. ECKHARDT STATED THAT
HE DID NOT BELIEVE THAT CLAIMANT S CONDITION HAD STABILIZED AT THE
PRESENT TIME THAT CLAIMANT HAD A CHRONIC LO GRADE SYNOVITIS OF
HIS RIGHT ANKLE SECONDARY TO MODERATE LIGAMENTOUS INSTABILITY  HICH
 AS PREVENTING HIM FROM  ORKING. HIS IMPRESSION  AS THAT CLAIMANT
HAD SUFFERED A MODERATE TO MILD CONTUSION' ACROSS'THE DORSUM OF THE
ANKLE SECONDARY TO THE INJURY  HICH HAD PRODUCED SOME TEMPORARY
INCREASED S ELLING AND LOSS OF JOINT MOTION.

The r f r  , aft r r vi wing th m dical r ports, found that
CLAIMANT HAD NOT MET'H 1S BURDEN OF PROVING THAT HIS ANKLE PROBLEMS
 ERE ATTRIBUTABLE TO tH E FEBRUARY 1 974 INJURY, THE REFEREE CONCLU
DED, BASED UPON THE ULTIMATE ANALYSIS BY DR. ECKHARDT TOGETHER  ITH
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REPORTS FROM OR 6 SULLIVAN .ANO OR• OAAK 1 THAT CLAIMANT HAO NOT 
SUf:'FEi:REO ANY PERMANENT CISABILl1"Y AS A RE::SULT OF HlS FE!3RUAAY 6 1 t 914 
INDUSTRIAL INJURY 0 

THE REFEREE FURTHER FOUND, BASED UPON THE MEDICAL EVIDENCE, 
THAT CLAIMANT• S CONDITION WAS MEDICALLY STATIONARY ON MARCH 13 1 1975 
AND HE AFFIRMED THE DETERMINATION ORDER M~ILED APRIL 24,· 1975 0 

THE BOARD,. ON DE NOVO REVIEW, AFFIRMS ANO ADOPTS THE ORDER OF 
THE RE FEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 1.9 1 197 5 IS AFFIRMED• 

WCB CASE NO. 74-1810 

CLARENCE H. MELLEN, CLAIMANT 
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS 0 

DEPT0 OF JUSTICE, D.EFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

MARCH 12, 1976 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH AFFIRMED THE DETERMINATION ORDER MAILED MAY 3 1 1974 AWARDING 
CLAIMANT SOME TIME LOSS AND 3 DEGREES FOR 5 PER·CENT LOSS OF HEARING 
IN THE RIGHT EAR, BUT ORDERED THE- STATE ACCIDENT INSURANCE FUND TO 
PAY CLAIMANT ALL THE TEMPORARY TOTAL DISABILITY .COMPENSATION AWARDE;D 
BY T.HE AFORESAID DETERMINATION ORDER, PLUS 2 5 PER .CENT OF SUCH UN
PAl.0 TEMPORARY TOTAL DISABILITY COMPENSATION AS A PENALTY PURSUANT 
TO ORS 6 5 6 • 2 6 2 ( 8) ANO TO PAY CLAIMANT• S ATTORNEY A REASONABLE ATTOR
NEY• S FEE 0 

CLAIMANT WAS A 53 YEAR OLD GRINDER IN A MACHINE SHOP - 'MOST OF 
HIS. WORK BACKGROUND WAS THAT OF A MACHINIST. ON JANUARY 17 1 "1972 
HE SUFF.EREO AN EPISODE OF HYPERVENTILATION WHILE AT WORK ANO LATER 
Q.UIT .. BECAUSE OF A .CONTINUING PSYCHOLOGICAL REACTION TO THE NOISE IN 
THE SHOP IN WHICH HE WORKED 0 THE CLAIM WAS ORIGINALLY DENIED BUT 
ORDERED ACCEPTED BY THE BOARD'S ORDER ON REVIEW 9 DATED SEPTEMBER 2 5 1 

1973. (WCB CASE N00 72-1 837) • 

CLAIMANT IS NO LONGER WORKING AS A MACHINIST BUT IS ENGAGED AS 
A FURNITURE UPHOLSTERER AND 15 NOT EXPOSED TO THE EXCESSIVE NOISES 
ENCOUNTERED IN HIS FORMER JOB 0 CLAIMANT IS NOW WORKING REGULARLY 
AND, APPARENTLY, SUCCESSFULLY. ON JULY 2 8, 1 9 7 5 DR 0 QUAN, A PSV
CHIATR IST I EXAMINED CLAIMANT AND DIAGNOSED A PROBABLE PREEXISTING 
CHRONIC MILO ANXIETY NEUROSIS 0 HE FELT CLAIMANT WAS CHRONICALLY 
TENSE ANO HAD A LOWER TOLERANCE THAN A NORMAL INDIVIDUAL TOWARDS 
STRESS - THEREFORE, THE NOISE FACTOR WAS A SIGNIFICANT PRECIPITATING 
CAUSE OF HIS DIFFICULTIES• 

THE REFEREE FOUND THAT CLAIMANT IS NOW ABLE TO ENGAGE IN GAIN
FUL EMPLOYMENT '1N ANO:THER ENVIRONMENTAL SETTING AND THAT HIS Psv~· 
CHIATRIC IMPAIR.MENT DOES NOT PRECLUDE HIS PRESENT WORK 0 THE REFEREE 
RATED HIS IMPAIRMENT 'D,UE TO THE ANXIETY AS CLOSE TO ZERO - THE woR·K 
EXPOSURE AT THE PREVIOUS JOB HAO EXACERBATED AN UNDERLYING PROBLEM' 
BUT HAD LEFT NO LASTING IMPAiRMENT, THEREFORE, CLAIMANT HAD FAILED 
TO PROVE PERMANENT UNSCHEDULED DISABILITY. 

THE REFEREE FOUND THAT CLAIMANT HAD BEEN PAID ONLY ONCE FOR 
THE TIME LOSS AWARDED SY THE -DETERMINATION ORDER OF MAY 3 1 1 974 ·ANO 
THAT PAYMENT WAS IN THE .AMOUNT OF 6.46 OOLLARS 0 CLAIMANT HAD BEEN 
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THE REPORTS FROM DR* SULLIVAN AND DR, DAAK, THAT CLAIMANT HAD NOT
SUFFERED ANY PERMANENT DISABILITY AS A RESULT OF HIS FEBRUARY 0 , 1974
INDUSTRIAL INJURY.

The referee further fou d, based upo the medical evide ce,
THAT CLAIMANT1 S CONDITION WAS MEDICALLY STATIONARY ON MARCH 13, 1975
AND HE AFFIRMED THE DETE R M INAT I ON ORDER MAI LED APRIL 24 , 1975,

Th board, on d novo r vi w, affirms and adopts th ord r of
THE REFEREE.

ORDER
Th ord r of th r f r  dat d S pt mb r 1.9, 1975 is affirm d.

WCB CASE NO. 74-1810 MARCH 12, 1976

CLARENCE H. MELLEN, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Th claimant r qu sts board r vi w of th r f r  's ord r
WHICH AFFIRMED THE DETERMI ATIO ORDER MAILED MAY 3 , 1 974 AWARDI G
CLAIMA T SOME TIME LOSS A D 3 DEGREES FOR 5 PER CE T LOSS OF HEARI G
I THE RIGHT EAR, BUT ORDERED THE STATE ACCIDE T I SURA CE FU D TO
PAY CLAIMA T ALL THE TEMPORARY TOTAL DISABILITY COMPE SATIO AWARDED
BY THE AFORESAID DETERMI ATIO ORDER, PLUS 2 5 PER CE T OF SUCH U 
PAID TEMPORARY TOTAL DISABILITY COMPE SATIO AS A PE ALTY PURSUA T
TO ORS 656.262 (8) A D TO PAY CLAIMA T* S ATTOR EY A REASO ABLE ATTOR
 EY* S FEE.

Cl im nt w s  53 ye r old grinder in  m chine shop most of
HIS. WORK BACKGROUND WAS THAT OF A MACHINIST. ON JANUARY 17, 19 72
HE SUFFERED AN EPISODE OF HYPERVENTILATION WHILE AT WORK AND LATER
QUIT BECAUSE OF A CONTINUING PSYCHOLOGICAL REACTION TO TH'fe NOISE IN
THE SHOP IN WHICH HE WORKED. THE CLAIM WAS ORIGINALLY DENIED BUT
ORDERED ACCEPTED BY THE BOARD S ORDER ON REVIEW, DATED SEPTEMBER 25,
1 97 3 (WCB CASE NO. 7 2 -1 83 7).

Cl im nt is no longer working  s  m chinist but is eng ged  s

A furniture upholsterer  nd is not exposed to the excessive noises
E COU TERED I HIS FORMER JOB. CLAIMA T IS  OW WORKI G REGULARLY
A D, APPARE TLY, SUCCESSFULLY. O JULY 2 8 , 1 9 7 5 DR. QUA , A PSY
CHIATRIST, EXAMI ED CLAIMA T A D DIAG OSED A PROBABLE PREEXISTI G
CHRO IC MILD A XIETY  EUROSIS. HE FELT CLAIMA T WAS CHRO ICALLY
TE SE A D HAD A LOWER TOLERA CE THA A  ORMAL I DIVIDUAL TOWARDS
STRESS THEREFORE, THE  OISE FACTOR WAS A SIG IFICA T PRECIPITATI G
CAUSE OF HIS DIFFICULTIES.

Th r f r  found that claimant is now abl to  ngag in gain
ful EMPLOYME T I A OTHER E VIRO ME TAL SETTI G A D THAT HIS PSY
CHIATRIC IMPAIRME T DOES  OT PRECLUDE HIS PRESE T WORK. THE REFEREE
RATED HIS IMPAIRME T DUE TO THE A XIETY AS CLOSE TO ZERO THE WORK
EXPOSURE AT THE PREVIOUS JOB HAD EXACERBATED A U DERLYI G PROBLEM
BUT HAD LEFT  O LASTI G IMPAIRME T, THEREFORE, CLAIMA T HAD FAILED
TO PROVE PERMA E T U SCHEDULED DISABILITY.

Th r f r  found that claimant had b  n paid only onc for
THE TIME LOSS AWARDED BY THE DETERMINATION ORDER OF MAY 3 , 1 974 AND
THAT PAYMENT WAS IN THE AMOUNT OF 6 46 DOLLARS, CLAIMANT HAD BEEN
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TEMPORARY TOTAL DISABILITY COMPENSATION FROM JANUARY 17 1 197 2 
THROUGH OCTOBER t O 1 1972 1 LESS TIME WORKED. ·THE FUND'S COUNSEL CON-· 
CEDED THAT CLAIMANT HAD RECEIVED ONLY ONE PAYMENT Bu:r-· -STATED HE WOULD 
INSTRUCT THE FUND TO ~RING THE TIME L.OSS COMPENSATION INTO BALANCE• 

THE REFE~EE, BY HIS ORDER, DIRECTED THE FUND TO 00 so. HE co;,,i
CLUOED THAT CLAl\v!ANT HAD BEEN PREJUDICED BY THE FUND'S FAILURE TO 
PAV IN ACCORDANCE WITH THE DETERMINATICiN ORDER AND 1 THEREFO~E, 
ORDERED PENALTIES ANO ATTORNEY'S FEES BECAUSE OF SUCH FAl·LUREe 

THE BOARD 1 ON DE NOVO REVIEW: 1 FEELS THAT CLAIMANT.' S ANXIETY 
NEUROSIS WAS RELATED TO HIS EMPLOYMENT AND THAT AS A RESULT OF SAID 
NEUROSIS CREATED. BY THE NOISE EXPOSURE CLAIMANT HAS LOST SOME EARN
ING CAPACITY, THE BOARD CONCLUDES THAT TO ADEQUATELY COMPENSATE 
CLAIMANT FOR THIS. LOSS OF EARNING CAPACITY HE SHOULD RECEIVE AN AWARD 
OF 32 DEGREES FOR 1 0 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHED
ULED DISABILITY• 

THE BOARD AFFIRMS THE REFEREE'S ASSESSMENT OF .PENALTIES AND 
ALLOWANCE OF ATTORNEY" S FEES0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 7 1 197 S IS MODIFIED• 

CLAIMANT JS AWARDED 32 DEGREES OF A MAXIMUM OF 320 DEGREES 
FOR UNSCHEDULED ( ANXIETY NEUROSIS) DISABILITY. THIS IS IN ADDITION 
TO AND NOT IN LIEU OF THE AWARDS MADE BY THE DETERMINATION ORDER 
MAILED MAY 3 1 197 4 • 

(N ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED. 

CLAIMANT·, S.COUNSEL IS AWARDED AS A REASONABLE ~TTORNEY"'s 
FEE FOR HIS SERVIC-ES IN CONNECTION WITH THIS SCARE> REVIEW 1 25 PER 
CENT OF .THE COMPENSATION INCREASED BY THIS ORDER, PAYABLE FROM SAID 
COMPENSATION AS PAID 1 NOT TO EXCEED 2 1 3 0 0 DOLLARS• 

WCB CASE NO.· 75-1253 

MARION L. NELSON, CLAIMANT 
DYE AND OLSON I CLAIMANT' S ATTYS, 
DEPTe OF JUSTICE, DEFENSE ATTY0 

REQUEST FOR REVIEW BY SA.IF 

MARCH 12, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF _THE REFEREE I'S ORDER WHEREIN .THE CLAIMANT. WAS DECLARED TO BE 
PERMANENTLY AND TOTALLY DISABLED AS OF THE DATE OF HIS ORDER, 
SE PTE M BER 2 5 , t 9 7 5 • 

CLAIMANT IS NOW A 6 t YEAR OLD WORKMAN, HE HAD WORKE.D -STEADILY 
-AS A PLASTERER FOR 3 O_ YEARS 0 ·HE SUSTAINED A COMPENSABLE INJURY TO 
HIS LOW BACK ON APRIL 13 1 197 4 AND HAS BEEN UNABL.E TO WORK SINCE, 
DRe TILEY, iN CONSULTATION WITH DR. MELGARD, DIAGNOSED CHRONIC MULTI~ 
PLE LEVEL DISC DEGENERATION - NEITHER WAS WILLING TO CONSIDER CLAIM-· 
ANT A CANDIDATE FOR SURGERY• IT WAS THE MEDICAL OPINION OF BOTH .THAT 
CLAIMANT COULD NOT Rl!f;TURN TO HIS WORK AS A PLASTERER OR TO ANY OTHER 
KIND OF WQRK INVOLVING HE'AVY'·LABOR 0 
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A ARDED TEMPORARY TOTAL. DISABILITY COMPENSATION FROM JANUARY 17, 1972
THROUGH OCTOBER 10, 1972, LESS TIME  ORKED, THE FUND'S COUNSEL CON
CEDED THAT CLAIMANT HAD RECEIVED ONLY ONE PAYMENT BUT STATED HE  OULD
INSTRUCT THE FUND TO BRING THE TIME LOSS COMPENSATION INTO BALANCE,

The r f r  , by his ord r, dir ct d th fund to do so, h con
clud d THAT CLAIMANT HAD BEEN PREJUDICED BY THE FUND'S FAILURE TO
PAY IN ACCORDANCE  ITH THE DETERMINATION ORDER AND, THEREFORE,
ORDERED PENALTIES AND ATTORNEY'S FEES BECAUSE OF SUCH FAILURE,

Th BOARD, ON DE NOVO REVIE , FEELS THAT CLAIMANT S ANXIETY
NEUROSIS  AS RELATED TO HIS EMPLOYMENT AND THAT AS A RESULT OF SAID
NEUROSIS CREATED BY THE NOISE EXPOSURE CLAIMANT HAS LOST SOME EARN
ING CAPACITY, THE BOARD CONCLUDES THAT TO ADEQUATELY COMPENSATE
CLAIMANT FOR THIS LOSS OF EARNING CAPACITY HE SHOULD RECEIVE AN A ARD
OF 32 DEGREES FOR 10 PER CENT OF THE MAXIMUM ALLO ABLE FOR UNSCHED
ULED DISABILITY,

The board affirms th r f r  ’s ass ssm nt of p nalti s and
ALLO ANCE OF ATTORNEY S FEES,

ORDER
Th ord r of th r f r  dat d Octob r 27, 1975 is modifi d,

A ARDED 32 DEGREES OF A MAXIMUM OF 32 0 DEGREES
ANXIETY NEUROSIS) DISABILITY. THIS IS IN ADDITION
OF THE A ARDS MADE BY THE DETERMINATION ORDER
4 .

In ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED,

Claima t s cou sel is awarded as a reaso able attor ey s

FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , 2 5 PER
CENT OF THE COMPENSATION INCREASED BY THIS ORDER, PAYABLE FROM SAID
COMPENSATION AS PAID, NOT TO EXCEED 2 , 3 0 0 DOLLARS,

Claima t is
FOR UNSCHEDULED (
TO AND NOT IN LIEU
MAILED MAY 3 , 19 7

WCB CASE NO. 75-1253 MARCH 12, 1976

MARION L. NELSON, CLAIMANT
DYE AND OLSON, CLAIMANT S ATTYS.
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY SAIF

Reviewed by board members moore a d Phillips,

The state accide t i sura ce fu d requests review by the board
OF THE referee s ORDER  HEREIN THE CLAIMANT  AS DECLARED TO BE
PERMANENTLY AND TOTALLY DISABLED AS OF THE DATE OF HIS ORDER,
SEPTEMBER 2 5 , 1 97 5 .

Claima t is  ow a 61 year old workma , he had worked steadily

AS A PLASTERER FOR 3 0 YEARS. HE SUSTAINED A COMPENSABLE INJURY TO
HIS LO BACK ON APRIL 13, 1974 AND HAS BEEN UNABLE TO  ORK SINCE.
DR. TILEY, IN CONSULTATION  ITH DR. MELGARD, DIAGNOSED CHRONIC MULTI
PLE LEVEL DISC DEGENERATION NEITHER  AS  ILLING TO CONSIDER CLAIM
ANT A CANDIDATE FOR SURGERY. IT  AS THE MEDICAL OPINION OF BOTH THAT
CLAIMANT COULD NOT RETURN TO HIS  ORK AS A PLASTERER OR TO ANY OTHER
KIND OF  ORK INVOLVING HEAVY LABOR.
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WAS EVALUATED FOR Rl::Tf'iAINING BY TWO COUN&ELORII OF 
THE DIVISION OF VOC:ATIONAL REHABfLITATION;. 'tHEV FOUND i-tra ._c:tENERAL 

. .-APTITUDE TEST SCORES•· WHEN COMBINED WITH HIS EDUCATIONAL HANDICAP~ 
AGE ANO PHYS"I_CAL DISABILITY, MA_OE CLAIMANT INELIGIBLE FOR THJ __ ER SER~ 
VICES~ ONE OF THE COUNSELORS APPEARED A'.T" THE HEARING AND TESTIFIED 
IT WAS HIS OPINION THAT CLAIMANT WAS THROUGH WORKING IN THE. LABOR 
Mo!'RKET FOR REMUNERATION• THE FUND ATTEMPTED TO DISCREDIT T.l-:IIS 
TESTIM?NY H_OWEVER 1 THE BOARD FINDS IT CREDIBLE. 

THE -~ECORD INDICATES THAT CLAIMANT IS ABLE TO co A LITTLE YARD 
AND GARDEN WORK AND A LITTLE WOODWORKING IN HIS SHOP 1 HOWEVER,. THIS. 
1,S N?T A DEMONSTRATION THAT CLAIMANT IS ABLE TO ENTER THE COMPETI~ 

.. T IVE LABOR MARKET AND PERFORM REGULARLY AT A SUITABLE AND GAINFUL 
-p~CUPATION• . . . . 

THE B0ARD 0 ON DE NOVO REVIEW, CONCURS WITH THE REFEREE" S FIND-. 
ING.THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED. 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER ·z S 1 197 S IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY" S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW 1 THE SUM OF 
400 ·D_OLLARS 1 PAYABLE BY THE STATE ACCIDENT INSUR_ANCE FUND 0 

WCB CASE NO. 75-2588 

DAVID H. ROBERTS, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT" S ATTVS 0 

DEPT 0 OF JUSTICE 1 DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

MARCH 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF THE REFEREE• S ORDER WHICH REMANDED CLAIMANT• S CLAIM TO IT TO BE 
ACCEPTED FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LAW 1 UNTIL 
CLOSURE IS AUTHORIZED PURSUANT TO ORS 6 S 6 • 2 6 8 AND DIRECTED BY THE 
FUN.D TO PAY CLAIMANT" S ATTORNEY. A REASONABLE 'ATTORNEY'S FEEe 

CLAIMANT ALLEGED THAT ON DECEMBER 3 0 1 1 9 7 4. HE WAS MAKING A 
s-s~• TAP IN AN sn WATER MAIN USING A TAP MACHINE WHICH IS SIMILAR 
TO A WRENCH - HE WAS IN SUCH A POSITION THAT IT WAS NECESSARY FOR 
HI-M TO OPERATE WITH HIS LEFT. HANO ALTHOUGH HIS DOMINANT HANO IS THE 
RIGHT AND NORMALLY HE OPERATES THl·s TAP 'MACHINE USING BOTH HIS. LEFT 
AND RIGHT ARMS• W-HILE IN THIS, AWKWARD POSITION, PULLING ON THE TAP 
MACHINE, CLAIMANT NOTICED A I POPPING.- Sl;:NSATION IN H1s··--EFT SHOUL-_. 
DE Ra CLAIMANT STATED THAT HE TOLD TWO .OF HIS CO-WORKERS AT THE 
TIME OF THE ACCIDENT THAT HE WAS HAVING ·soME PROBLEM WITH HIS 
SHOULDER, HOWEVER 1 HE FINISHED THE DAY'S WORK ANO THEN RE:PORTE:.D 
HIS PROBLEM TO THE TE,MPORARV FOREMAN AND SAID HE HAD TO SEEK MEDl-

·cAL AID 0 CLAIMANT WENT TO THE CLINIC FOR THE KEISER FOUND.ATION WHERE 
HIS CONDCTION WAS DIAGNOSED AS BURSITIS OF THE LEFT SHOULDER AND HI~ 
ARM WA~- PLACl;:O IN A SLING• . 

CLAl~ANT HAO A ~ONG HISTORY OF BU~SITl's ANO AFTER THE DECE,MBER ., 
INCIDE!"!T H.E CONTINUED TO RECEIVE TREATMENT FOR BURSITIS OF THE LEFT . 
SHOULDER UNTIL MARCH 17 1 1975 ·WHEN A SECOND DIAGNOSIS, BASED UPON 
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Claima t was evaluated for retrai i g by two cou selors of
THE DIVISION OF VOCATIONAL REHABILITATION. tHEY FOUND HIS GENERAL
APTITUDE TEST SCORES,  HEN COMBINED  ITH HIS EDUCATIONAL HANDICAP,
AGE AND PHYSICAL DISABILITY, MADE CLAIMANT INELIGIBLE FOR THIER SER
VICES. ONE OF THE COUNSELORS APPEARED AT THE HEARING AND TESTIFIED
IT  AS HIS OPINION THAT CLAIMANT  AS THROUGH  ORKING IN THE LABOR
MARKET FOR REMUNERATION. THE FUND ATTEMPTED TO DISCREDIT THIS
TESTIMONY HO EVER, THE BOARD FINDS IT CREDIBLE.

The record i dicates that claima t is able to do a little yard
AND GARDEN  ORK AND A LITTLE  OOD ORKING IN HIS SHOP, HO EVER, THIS
IS NOT A DEMONSTRATION THAT CLAIMANT IS ABLE TO ENTER THE COMPETI
TIVE LABOR MARKET AND PERFORM REGULARLY AT A SUITABLE AND GAINFUL
OCCUPATION.

The BOARD, ON DE NOVO REVIE , CONCURS  ITH THE REFEREE1 S FIND

ING THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED.

ORDER

The ORDER OF THE REFEREE DATED SEPTEMBER 2 5 , 1 9 7 5 IS AFFIRMED,

Claima t s cou sel is awarded as a reaso able attor ey s fee

FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM OF
4 00 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,

 CB CASE NO. 75-2588 MARCH 12, 1976

DAVID H. ROBERTS, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
Request for review by saif

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests review by the board
OF THE REFEREE'S ORDER  HICH REMANDED CLAIMANT'S CLAIM TO IT TO BE
ACCEPTED FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LA , UNTIL
CLOSURE IS AUTHORIZED PURSUANT TO ORS 6 5 6.2 6 8 AND DIRECTED BY THE
FUND TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY'S FEE.

Cl im nt  lleged th t on December 3 o , i 9 74 he w s m king  

5-8 TAP IN AN 8"  ATER MAIN USING A TAP MACHINE  HICH IS SIMILAR
TO A  RENCH HE  AS IN SUCH A POSITION THAT IT  AS NECESSARY FOR
HIM TO OPERATE  ITH HIS LEFT HAND ALTHOUGH HIS DOMINANT HAND IS THE
RIGHT AND NORMALLY HE OPERATES THIS TAP MACHINE USING BOTH HIS LEFT
AND RIGHT ARMS.  HILE IN THIS A K ARD POSITION, PULLING ON THE TAP
MACHINE, CLAIMANT NOTICED A 'POPPING* SENSATION IN HIS LEFT SHOUL-,
DER. CLAIMANT STATED THAT HE TOLD T O OF HIS CO- ORKERS AT THE
TIME OF THE ACCIDENT THAT HE  AS HAVING SOME PROBLEM  ITH HIS
SHOULDER, HO EVER, HE FINISHED THE DAY* S  ORK AND THEN RE PORTED
HIS PROBLEM TO THE TEMPORARY FOREMAN AND SAID HE HAD TO SEEK MEDI
CAL AID. CLAIMANT  ENT TO THE CLINIC FOR THE KEISER FOUNDATION  HERE
HIS CONDITION  AS DIAGNOSED AS BURSITIS OF THE LEFT SHOULDER AND HIS
ARM  AS PLACED IN A SLING.

Claima t had a j.o g history of bursitis a d after the December
INCIDENT HE CONTINUED TO RECEIVE TREATMENT FOR BURSITIS OF THE LEFT
SHOULDER UNTIL MARCH 1 7 , 1 97 5  HEN A SECOND DIAGNOSIS, BASED UPON
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INJECTED DYE AND X-RAY, REVEALED A ROTARY CUFF TEAR, AFTER THIS 
DIAGNOSIS THE CLAIMANT INQUIRED A80UT FILING A CLAIM, PRIOR TO THAT 
TIME HE THOUGHT HIS PROBLEM WAS PURELY A CONTINUATION OF HIS BURSITIS 
AND WAS NOT WORK-RELATE·�, 

THE REFEREE FOUND THAT CLAIMANT WAS A CREDIBLE WITNESS AND 
THAT HIS TESTIMONY THAT HE DID NOT FILE THE WORKMEN'S COMPENSATION. 
CLAIM UNTIL AFTER THE SECOND DIAGNOSIS WAS BASED UPON A CONVICTION 
THAT IT WAS NOT WORK-RELATED BUT WAS A FLAREUP OF THE BURSITIS 
WHICH HE HAD HAD IN BOTH HIS RIGHT AND LEFT SHOULDER FOR SEVERAL YEARS, 

THE REFEREE DID .NOT QUESTION THE CONTENTION OF THE FUND THAT, 
UNDER THE CIRCUMSTANCES OF THIS PARTICULAR CASE, IT HAD BEEN PREJU
DICED ESPECIALLY IN ITS OPPORTUNITY TO MAKE A PROPER INVESTIGATION, 
HOWEVER, HE FELT THAT CL.Al MANT HAD SHOWN GOOD CAUSE· FOR DELAYING 
IN PROVIDING THE FUND WITH NOTICE, le E, HIS HONEST BELIEF THAT HE WAS 
SUFFERING FROM BURSITIS UNTIL THE SECOND DIAGNOSIS REVEALED A TORN 
ROTATOR CUFF 0 

CLAIMANT WENT TO WORK ON DECEMBER 30 • 1974 IN MUCH THE SAME 
MANNER AS HE HAD DONE SINCE HE COMMENCED WORKING FOR THE EMPLOYER 
IN 1 9 5 8 1 HE WORKED. ALL DAY AND IMMEDIATELY SOUGHT MEDICAL ATTENTION 
AT•THE CLOSE OF THE DAY, THE REFEREE FOUND THAT CLAIMANT HAD BEEN 
TREATED CONTINUOUSLY FOR BURSITIS UNTIL MARCH WHEN IT WAS DISCOVERED 
THAT HE ACTUALLY HAD A TORN ROTATOR CUFF 0 THE REFEREE CONCLUDED 
THAT THE 8URSITIS COULD NOT HAVE CAUSED A TORN ROTATOR CUFF BUT THAT 
TRAUMA COULD HAVE DONE S0 0 THE EVIDENCE INDICATED THAT THE INJURY 
PROBABLY OCCURRED AS DESCRIBED BY THE CLAIMANT AND THERE WAS MERELY 
A MISUNDERSTANDING ON HIS PART WITH RESPECT TO HIS TRUE CONDITION, 
ANO THE CAUSE OF IT 1 PREDICATED, PRIMARILY, ON AN ERRONEOUS DIAGNOSIS• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 7 • I 9 7 5 IS AFFIRMED. 

CLAIMANT' s COUNSEL. IS AWARDED AS A REASONABLE ATTORNEY' s 
FEE FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM 
OF 4 0 0 DOL.LARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

WCB CASE NOO 75-2536 

RICHARD E. STEVENS, CLAIMANT 
CARNEY• HALEY t PROBST AND LEVAK 1 

CLAIMANT'S ATTYS 0 

COSGRAVE AND KESTER, DEFENSE ATTY_S, 
REQUEST FOR REVIEW BY CLAIMANT 

MARCH 12, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS• 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
AFFIRMING THE DETERMINATION ORDER MAILED JULY 23 • 1974 WHICH DID 
NOT AWARD CLAIMANT COMPENSATION FOR PERMANENT PARTIAL DISABILITY, 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON JANUARY 27 1 1974 
WHILE EMPLOYED AS A MOBILE EQUIPMENT OPERATOR 0 THE SLAG POT 
CLAIMANT WAS LIFTING DROPPED AND CAUSED AN EXPLOSION WHEN THE 
HOT SLAG HIT THE WET GROUND 0 CLAIMANT WAS BURNED ON HIS FACE AND 
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AN INJECTED DYE AND X-RAY, REVEALED A ROTARY CUFF TEAR. AFTER THIS
DIAGNOSIS THE CLAIMANT INQUIRED ABOUT FILING A CLAIM. PRIOR TO THAT
TIME HE THOUGHT HIS PROBLEM  AS PURELY A CONTINUATION OF HIS BURSITIS
AND  AS NOT  ORK RELATED.

The referee fou d that claima t was a credible wit ess a d

THAT HIS TESTIMONY THAT HE DID NOT FILE THE  ORKMEN S COMPENSATION.
CLAIM UNTIL AFTER THE SECOND DIAGNOSIS  AS BASED UPON A CONVICTION
THAT IT  AS NOT  ORK RELATED BUT  AS A FLAREUP OF THE BURSITIS
 HICH HE HAD HAD IN BOTH HIS RIGHT AND LEFT SHOULDER FOR SEVERAL YEARS

The REFEREE DID NOT QUESTION THE CONTENTION OF THE FUND THAT,
UNDER THE CIRCUMSTANCES OF THIS PARTICULAR CASE, IT HAD BEEN PREJU
DICED ESPECIALLY IN ITS OPPORTUNITY TO MAKE A PROPER INVESTIGATION,
HO EVER, HE FELT THAT CLAIMANT HAD SHO N GOOD CAUSE FOR DELAYING
IN PROVIDING THE FUND  ITH NOTICE, I. E. HIS HONEST BELIEF THAT HE  AS
SUFFERING FROM BURSITIS UNTIL THE SECOND DIAGNOSIS REVEALED A TORN
ROTATOR CUFF.

Cl im nt went to work on December 30, 1974 in much the s me

MANNER AS HE HAD DONE SINCE HE COMMENCED  ORKING FOR THE EMPLOYER
IN 19.58,. HE  ORKED ALL DAY AND IMMEDIATELY SOUGHT MEDICAL ATTENTION
AT THE CLOSE OF THE DAY, THE REFEREE FOUND THAT CLAIMANT HAD BEEN
TREATED CONTINUOUSLY FOR BURSITIS UNTIL MARCH  HEN IT  AS DISCOVERED
THAT HE ACTUALLY HAD A TORN ROTATOR CUFF. THE REFEREE CONCLUDED
THAT THE BURSITIS COULD NOT HAVE CAUSED A TORN ROTATOR CUFF BUT THAT
TRAUMA COULD HAVE DONE SO. THE EVIDENCE INDICATED THAT THE INJURY
PROBABLY OCCURRED AS DESCRIBED BY THE CLAIMANT AND THERE  AS MERELY
A MISUNDERSTANDING ON HIS PART  ITH RESPECT TO HIS TRUE CONDITION,
AND THE CAUSE OF IT, PREDICATED, PRIMARILY, ON AN ERRONEOUS DIAGNOSIS.

The BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE FINDINGS
AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated October 27, 1975 is affirmed.

Claima t’s cou sel is awarded as a reaso able attor ey’s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 400 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-2536 MARCH 12, 1976

RICHARD E. STEVENS, CLAIMANT
CARNEY, HALEY, PROBST AND LEVAK,
cl im nt s ATTYS.

COSGRAVE AND KESTER, DEFENSE ATTYS.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members moore a d Phillips.

Claima t seeks review by the board of the referee’s order

AFFIRMING THE DETERMINATION ORDER MAILED JULY 2 3 , 1 9 74  HICH DID
NOT A ARD CLAIMANT COMPENSATION FOR PERMANENT PARTIAL DISABILITY.

Claima t sustai ed a compe sable i jury o Ja uary 27,1974
 HILE EMPLOYED AS A MOBILE EQUIPMENT OPERATOR. THE SLAG POT
CLAIMANT  AS LIFTING DROPPED AND CAUSED AN EXPLOSION  HEN THE
HOT SLAG HIT THE  ET GROUND. CLAIMANT  AS BURNED ON HIS FACE AND
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HE WAS ADMITTED 'TO EMANUEL HOSP1'1'AL UNDER 'T'HE CARE OF" DR• 
WEED WHO DIAGNOSED S~CONDA~Y BURNS - IN MARCH 197 4 DR• WEEO RELEASEO 
CLAIMANT TO RETURN TO WORK WHICH WOULD NOT EXPOSE HIM TO EXTREMES 
IN TEMPERATURE• IN JUNE 1974 DR• WEED STATED THAT THE NECESSARY 
TREATMENT HAD BEEN COMPLETED• 

IN OCTOBER 1 974 CLAIMANT CONSULTED DR• PIDGEON 0 A PSYCHIATRIST 0 

WHO DIAGNOSED CLAIMANTw S SYMPTOMS AS _ANXIETY AND DEPRESSIVE NEUROSIS 
CAUSED BY THE EMOTIONAL TRAUMA FROM THE ACCIDENT IN.JANUARY 1974• 
HE FELT CLAIMANT WAS DISAl;3LED DUE TO THIS PSYCHIATRIC CONDITION AND 
UNABLE TO WORK AT HIS FORMER JOB AND NEEDED FURTHER PSYCHIAT.RIC 
TREATM'ENT• 

. CLAIMANT HAD BEEN TREATED AT DAMMASCH HOSPITAL. IN 1 962 FOR 
A CONDITION DIAGNOSED AS SCHIZOPHRENIA, ACUTE PARANOID TYPE. IN t 9 7 3 
HE AGAIN WAS HOSPITALIZED FOR A CONDITION DIAGNOSED AS PARANOID 
PERSONALITY. 

THE REFEREE FOUND THAT BECAUSE OF THESE EARLIER INCIDENTS HE 
WAS NOT INCLINED TO ACCORD MUCH WEIGHT TO THE OPINION OF DR• PIDGEON 
AND HE CONCLUDED THAT THE MEDICAL EVIDENCE THAT CL.AIMANTw S ANXIETY 
AND DEPRESSIVE NEUROSIS WAS CAUSED BY THE EMOTIONAL. TRAUMA OF THE 
ACCIDENT ON JANUARY 2 7 0 197 4 WAS INADEQUATE• HE FURTHER CONCLUDED 
THAT CLAIMANTw S PARANOID AND SCHIZOID SYMPTOMS PREEXISTED HIS INDUS
TRIAL. INJURY. 

THE SOLE CRITERION FOR DETERMINING UNSCHEDULED DISABILITY IS 
LOSS OF EARNING CAPACITY 0 TAKING INTO CONSIDERATION AGE 0 EDUCATION, 
INTELLIGENCE AND ADAPTABILITY• Ti-IE REFEREE CONCLUDED THE MEDICAL 
EVIDENCE INDICATED THAT AT LEAST FOR A PERIOD OF TIME CLAIMANT WAS 
UNABLE TO WORK IN AREAS WHERE HE WOULD BE EXPOSED TO EXTREME HEAT 
BUT THERE WAS NO EVIDENCE THAT THIS CONDITION WOULD BE PERMANENT• 

T..;E BOARD, ON DE NOVO REVIEW, AFFIRMS ANO ADOPTS THE ORDER 
OF THE REFEREE AS ITS OWNa 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 4, 197 5 IS AFFIRMED. 

WCB CASE NO. 74-4709 

NOBLE WINTERS, CLAIMANT 
L.ACHMAN AND HENNIGER, 

CLAIMANTw S ATTYSe 

MC MURRY AND NICHOLS, 
DEFENSE ATTYS. 

REQUEST FOR REVIEW BY EMPLOYER 

MARCH 12, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS• 

THE EMPLOYE~ SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
REMANDED CLAIMANT'S _CLAIM TO IT FOR ACCEPTANCE AND PAYMENT OF BENE

FITS, AS PROVIDED BY LAW, FROM AND AFTER NOVEMBER 1 1 1974 AND UNTIL 

THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6 0 2. 6 8 AND TO PAY CLAIMANT'S 

ATTORNEY A REASONABLE ATTORNEY'S FEE 0 

CLAIMANT HAS BS:EN EMPLOYED BY THE EMPLOYER SINCE 1970 AND FOR 
APPROXIMATELY THE PAST TWO AND A HALF YEARS HAS BEEN WORKING AT THE 

TABLE SAW 0 HIS WORK CONSISTS OF PICKING UP, WITH THE HELP OF ANOTHER 
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 RISTi he  AS ADMITTED TO EMANUEL HOSPITAL UNDER THE CARE OP DR.
 EED  HO DIAGNOSED SECONDARY BURNS IN MARCH 1 97 4 DR.  EED RELEASED
CLAIMANT TO RETURN TO  ORK  HICH  OULD NOT EXPOSE HIM TO EXTREMES
IN TEMPERATURE. IN JUNE 1 9 74 DR.  EED STATED THAT THE NECESSARY
TREATMENT HAD BEEN COMPLETED.

In OCTOBER 1 9 74 CLAIMANT CONSULTED DR. PIDGEON, A PSYCHIATRIST,
 HO DIAGNOSED CLAIMANT S SYMPTOMS AS ANXIETY AND DEPRESSIVE NEUROSIS
CAUSED BY THE EMOTIONAL TRAUMA FROM THE ACCIDENT IN JANUARY 1 974 .
HE FELT CLAIMANT  AS DISABLED DUE TO THIS PSYCHIATRIC CONDITION AND
UNABLE TO  ORK AT HIS FORMER JOB AND NEEDED FURTHER PSYCHIATRIC
TREATMENT.

Claima t had bee treated at dammasch hospital
A CONDITION DIAGNOSED AS SCHIZOPHRENIA, ACUTE PARANOID
HE AGAIN  AS HOSPITALIZED FOR A CONDITION DIAGNOSED AS
PERSONALITY.

Th r f r  found that b caus of th s  arli r incid nts h 
 AS NOT INCLINED TO ACCORD MUCH  EIGHT TO THE OPINION OF DR, PIDGEON
AND HE CONCLUDED THAT THE MEDICAL EVIDENCE THAT CLAIMANT1 S ANXIETY
AND DEPRESSIVE NEUROSIS  AS CAUSED BY THE EMOTIONAL TRAUMA OF THE
ACCIDENT ON JANUARY 2 7 , 1 9 74  AS INADEQUATE. HE FURTHER CONCLUDED
THAT CLAIMANT S PARANOID AND SCHIZOID SYMPTOMS PREEXISTED HIS INDUS
TRIAL INJURY.

The sole criterion for determining UNSCHEDULED dis bility is

LOSS OF EARNING CAPACITY, TAKING INTO CONSIDERATION AGE, EDUCATION,
INTELLIGENCE AND ADAPTABILITY. THE REFEREE CONCLUDED THE MEDICAL
EVIDENCE INDICATED THAT AT LEAST FOR A PERIOD OF TIME CLAIMANT  AS
UNABLE TO  ORK IN AREAS  HERE HE  OULD BE EXPOSED TO EXTREME HEAT
BUT THERE  AS NO EVIDENCE THAT THIS CONDITION  OULD BE PERMANENT.

Th board, on d novo r vi w, affirms and adopts th ord r
OF THE REFEREE AS ITS O N.

IN 1962 FOR
TYPE. IN 1973
PARANOID

ORDER
Th ord r of th r f r  dat d Octob r 24, 1975 is affirm d.

WCB CASE NO. 74-4709 MARCH 12, 1976

NOBLE WINTERS, CLAIMANT
LACHMAN AND HENNIGER,
CLAIMANT’ S ATTYS.

MC MURRY AND NICHOLS,
DEFENSE ATTYS.

REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members moore a d Phillips,

Th  mploy r s  ks board r vi w of th r f r  ’s ord r which
r mand d claimant’s claim to it for acc ptanc and paym nt of b n 
fits, AS PROVIDED BY LA , FROM AND AFTER NOVEMBER 1 , 1 9 74 AND UNTIL
THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6.26 8 AND TO PAY CLAIMANT S
ATTORNEY A REASONABLE ATTORNEY S FEE.

Claimant has b6 n  mploy d by th  mploy r sinc 1970 and for
APPROXIMATELY THE PAST T O AND A HALF YEARS HAS BEEN  ORKING AT THE
TABLE SA . HIS  ORK CONSISTS OF PICKING UP,  ITH THE HELP OF ANOTHER
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1 1 0 TO 12 Sl-!EETS OF 4 "X 8" LU_MBER AND CARRYING THEM APPROXI
MATELY 12· FEET 1 PL.ACING THEM ON A TABLE ANb SAWING OFF 6 _INCHES• NOR
MALLY CLAIMANT WORKS AN 8 HOUR DAY. CLAIMANT ESTIMATED THE 1 0 TO 
12 SHEETSWEIGHEDBETWEEN175 TO200 POUNDS, HOWEVER, THI:;:CLAIMANT"S 
FOREMAN TESTIFIED THAT 1 0 BOARDS WEIGHED APPROXIM.ATELY 100. POUNDS 
AND WITH TWO MEN LIFTING, EACH WOULD LIFT APPROXIMATELY-SO POUNDS• 

(N NOVEMBER 1974 CLAIMANT WAS HOS·P~TALIZED FOR A HEMOR~HOIDEC
TOMY. PRIOR TO THIS TIME CLAIMANT HAD HAD DIFFICULTY WITH BLEEDING 
HEMORRHOIDS WHILE WORKING BUT NOT TO THE EXTENT THAT PREVENTED HIM -
FROM CONTINUING TO WORK. CLAIMANT RETURNED TO ·woRK ON DECEMBER 2 1 

197 4 - HE DID NOT REPORT AN ON-THE-JOB INJURY TO HIS EMPLOYER ·AN-� THE 
FIRST KNOWLEDGE BY EITH'ER THE EMPLOYER OR THE CARRIER OF A CLAIM FOR 
A JOB-RELATED INJURY WAS THE RECEIPT OF CLAIMANT" S REQU~ST FOR HEAR
ING FILED WITH THE BOARD ON DECEMBER 17 1 1974. 

THE ONLY MEDICAL EVIDENCE IN THE RECO~D CONSISTS OF REPORTS 
FROM DR• HAGLAND WHO PERFORMED THE· SURGERY• HIS FIRST REPORT OF 
DECEMBER 10 1 ·1 974 INDICATES CLAIMANT HAD A LONG HISTORY OF DIFFICULTY 
WITH HEMORRHOIDS AND THAT HEAVY LIFTING CERTAINLY. MIGHT AGGRA:VATE 
AND INCREASE THE SEVERITY OF THE PROLAPSE OF THE HEMORRHOIDS• IN HIS 
NEXT REPORT, DATED MARCH 31 1 1974 1 DR• HAGLAND WAS MO~E POSITIVE, 
STATING THERE. WAS NO QUESTION BUT THAT SEVERE EXERTION SUCH AS LIFT
ING OR OTHER TYPES OF WORK INVOLVING STRAINING WOULD HAVE AGGRAVATED 
CLAIMANT" S CONDITION• 

THE_ EMPLOYER CONTENDS THAT DRe HAGLAND" S REPO~TS ARE SPECU
LATIVE IN NATURE AND 1 THEREFORE, SHOULD NOT BE GIVEN TOO MUCH WEIGHT• 
THE REFEREE DISAGREED AND, LOOKING AT THE TOTALITY OF DRe HAGLAND 1 S 
REPORTS, CONCLUDES THAT THE HEAVY LIFTING AND STRAINI_NG REQUIRED B-V 
CLAIMANT' S WORK DID HASTEN HIS NEED FOR THE HEMORRHOIDECTOMYe 

REGARDING THE TIMELINESS OF THE FILING OF NOTICE OF INJURY, THE 
REFEREE FOUND THAT CLAIMANT"·s CONDITION CAUSED HIM TO LEAVE HIS EM-_ 
PLOYMENT ON NOVEMBER 1 1 1 974 AND SUBSEQUENTLY SURGERY WAS PERFORMED, 
CLAIMANT RETURNED TO WORK ON DECEMBER 2 1 1974 1 . 

ORs 656.807 PROVIDES THAT A NON-FATAL OCCUPATIONAL DISEASE 
CLAIM MUST BE F-ILED WITHIN 5 YEARS AFTER TH.E LAST EXPOSURE IN EMPLOY
MENT SUBJECT TO WORKMEN" S COMPENSATION LAW AND WITHIN 180 DAYS FROM 
THE DATE CLAIMANT BECOMES DISABLED OR IS INFORMED BY A PHYSICIAN THAT . ' . 

HE IS SUFFERING FROM AN OCCUPATIONAL DISEASE, WHICHEVER IS LATER. 

THE REFEREE FOUND THAT CLAIMANT HAO BECOME ~ISAB.LED ON NOVEM
BER t, 1974 AND THE EMPL.C>VER HAD RECEIVED NOTICE OF THE CLAIM ON 
JANUARY 14 1 1975 WHICH WAS WELL WITHIN THE 180 DA.VS FROM THE DATE 
CLAIMANT BECAME DISABLED. SHE CONCLUDED THAT THE NOTICE TO THE EM
PLOYER BY CLAIMANT WAS TIMELY GIVEN. THERE WAS NO EVIDENCE IND_ICATING 
THAT THE EMPLOYER'S CONDUCi WAS UNREASONABLE TO-THE EXTENT ,HAT 
THE IMPOSITION OF PE'NALTIES AND ATTORNEY' s FEES WOULD BE .iusTIFIED, 

THE BOARD, ON D_E NOVO-REVIEW, AFFIRMS AND ADOPTS :THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE~ 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 3 1 197 5 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 400 
DOLLARS, PAYABLE BY T~HE EMPLOYER. 
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EMPLOYE, 10 TO 1 2 SHEETS OF 4 X 8 * LUMBER AND CARRYING THEM APPROXI
MATELY 12 FEET, PLACING THEM ON A TABLE AND SA ING OFF 6 INCHES, NOR
MALLY CLAIMANT  ORKS AN 8 HOUR DAY, CLAIMANT ESTIMATED THE 10 TO
12 SHEETS  EIGHED BET EEN 175 TO 2 0 0 POUNDS, HO EVER, THE CLAIMANT'S
FOREMAN TESTIFIED THAT 10 BOARDS  EIGHED APPROXIMATELY 100 POUNDS
AND  ITH T O MEN LIFTING, EACH  OULD LIFT APPROXIMATELY 5 0 POUNDS.

In NOVEMBER 1 9 74 CLAIMANT  AS HOSPITALIZED FOR A HEMORRHOIDEC
TOMY. PRIOR TO THIS TIME CLAIMANT HAD HAD DIFFICULTY  ITH BLEEDING
HEMORRHOIDS  HILE  ORKING BUT NOT TO THE EXTENT THAT PREVENTED HIM
FROM CONTINUING TO  ORK. CLAIMANT RETURNED TO  ORK ON DECEMBER 2 ,
1 9 7 4 HE DID NOT REPORT AN ON-THE-JOB INJURY TO HIS EMPLOYER AND THE
FIRST KNO LEDGE BY EITHER THE EMPLOYER OR THE CARRIER OF A CLAIM FOR
A JOB-RELATED INJURY  AS THE RECEIPT OF CLAIMANT'S REQUEST FOR HEAR
ING FILED  ITH THE BOARD ON DECEMBER 1 7 , 1974.

The ONLY MEDICAL EVIDENCE IN THE RECORD CONSISTS OF REPORTS
FROM DR. HAGLAND  HO PERFORMED THE SURGERY. HIS FIRST REPORT OF
DECEMBER 1 0 , 1 9 74 INDICATES CLAIMANT HAD A LONG HISTORY OF DIFFICULTY
 ITH HEMORRHOIDS AND THAT HEAVY LIFTING CERTAINLY MIGHT AGGRAVATE
AND INCREASE THE SEVERITY OF THE PROLAPSE OF THE HEMORRHOIDS. IN HIS
NEXT REPORT, DATED MARCH 3 1 , 1 9 74 , DR. HAGLAND  AS MORE POSITIVE,
STATING THERE  AS NO QUESTION BUT THAT SEVERE EXERTION SUCH AS LIFT
ING OR OTHER TYPES OF  ORK INVOLVING STRAINING  OULD HAVE AGGRAVATED
cl im nt s CONDITION.

The employer contends th t DR. HAGLAND' s reports  re specu

l tive IN NATURE AND, THEREFORE, SHOULD NOT BE GIVEN TOO MUCH  EIGHT.
THE REFEREE DISAGREED AND, LOOKING AT THE TOTALITY OF DR. HAGLAND* S
REPORTS, CONCLUDES THAT THE HEAVY LIFTING AND STRAINING REQUIRED BY
CLAIMANT* S  ORK DID HASTEN HIS NEED FOR THE HEMORRHOIDECTOMY.

Regardi g the timeli ess of the fili g of  otice of i jury, the
REFEREE FOUND THAT CLAIMANT* S CONDITION CAUSED HIM TO LEAVE HIS EM
PLOYMENT ON NOVEMBER 1 , 1 974 AND SUBSEQUENTLY SURGERY  AS PERFORMED,
CLAIMANT RETURNED TO  ORK ON DECEMBER 2, 1974 .

OrS 6 5 6.8 07 PROVIDES THAT A NON FATAL OCCUPATIONAL DISEASE
CLAIM MUST BE FILED  ITHIN 5 YEARS AFTER THE LAST EXPOSURE IN EMPLOY
MENT SUBJECT TO  ORKMEN* S COMPENSATION LA AND  ITHIN 180 DAYS FROM
THE DATE CLAIMANT BECOMES DISABLED OR IS INFORMED BY A PHYSICIAN THAT
HE IS SUFFERING FROM AN OCCUPATIONAL DISEASE,  HICHEVER IS LATER.

The referee fou d that claima t had become disabled o Novem
ber 1 , 1 9 74 AND THE EMPLOYER HAD RECEIVED NOTICE OF THE CLAIM ON
JANUARY 1 4 , 1 97 5  HICH  AS  ELL  ITHIN THE 180 DAYS FROM THE DATE
CLAIMANT BECAME DISABLED. SHE CONCLUDED THAT THE NOTICE TO THE EM
PLOYER BY CLAIMANT  AS TIMELY GIVEN. THERE  AS NO EVIDENCE INDICATING
THAT THE EMPLOYER* S CONDUCT  AS UNREASONABLE TO THE EXTENT THAT
THE IMPOSITION OF PENALTIES AND ATTORNEY S FEES  OULD BE JUSTIFIED.

Th board, on d novo r vi w, affirms and adopts th findings
AND CONCLUSIONS OF THE REFEREE.

ORDER
Th ORDER OF THE REFEREE DATED OCTOBER 3 , 1 97 5 IS AFFIRMED.

Claima t s cou sel is awarded as a reaso able attor ey s fee
FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM OF 400
DOLLARS, PAYABLE BY TJHE EMPLOYER.
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WCB CASE NO. 75-119 

KENNETH R. LEONARD,- CLAIMANT 
POZZI, WILSON AND ATCHISON, 

. CLAIMANTY S ATTYS• 

DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR" REVIEW BY CLAIMANT 

MARCH 15, -1976 

REVIEWED BY. BOARD MEMBERS WILSON ANQ PHILL.IPSa 

THE CLAIMANT _REQUESTS R~VIEW BV THE BQARD OF THE REFEREEY S 
ORDER WHICH AFFfRMED THE DETERMINATION ORDER·OF NOVEMBER 2.1 1 t 974 
WHEREBY CLAIMANT RECEIVED 64 DEGREES FOR 2 0 PER CENT UNSCHEDULED 
LOW BACK DISABILITY • 

. CLAIMANT WAS A 32 VEAR OLD WELDER WHEN HE. SUFFERED A COMPEN
SABLE LOW BACK INJURY ON AUGUST t I t 9 7 3 • HE FIRST CONSULTED OR., POST 
WHO HAD PREVIOUSLY TREATED HIM FOR A LOW BACK INJURY• AFTE-R CONSER-

. VATIVE TREATMENT CLAIMANT RETl,JRNED- TO WORK• FOR THE NEXT SIX MONTHS 
HE WORKED FOR FIVE. DIFFERENT COMPANIES FOR VARIOUS PERIODS OF t1Me:., 
IN SEPTEMBER t 974 CLAIMANT WAS ENROLLED AT THE DISABILITY PREVENTION 
DIVISION AN0 1 UPON DISCHARGE,., DR. VAN OSDEL STATED THE RESIDUALS OF 
THE STRAIN OF THE LUMBAR LIGAMENTS ANO MUSCLES WERE MILD• CLAIMAN~ 
WAS REFERRED TO THE DIVISION OF VOCATIONAL REHABILITATION ANO HE IS 

PRESENTLY PLANNING TO BEGIN A COURSE IN .ELECTRIC MOTOR REWINDING• 

THE REFEREE FOUND THAT .CLAIMANT'S INTELLIGENCE WAS IN THE NOR
MAL RANGE, THAT HIS APTITUDE SCORES WERE POSITIVE IN THE MAJORITY OF 
THE AREAS TESTE-0 AND HE_HAS A GED CERTIFICATE. THE REFEREE, CONSI
DERING. CLAIMANT'S AGE 1 EDUCATION, INT'i::LLIGENCE A.ND ADAPTABILITY 

TOGETHER WITH THE DIAGNOSIS MADE BY DR• VAN 0SOEL 1 CONCLUDED THAT 
THE AWARD OF 6 4 DEGREE_S FOR 2 0 PER CENT UNSCHEDULED LOW BACK DISA
BILI.TV ADEQUATELY COMPENSATED CLAIMANT FOR HIS LOSS OF EARNING 
CAPACITY, 

THE BOARD REMANDED THE MATTER TO THE REFEREE FOR THE SOLE 
PURPOSE OF INCLUDING AS AN 'EXHIBIT' FOR HIS CONSIDERATION· A MEDICAL. 
REPORT FROM DRa ROBERT H, POST, THIS REPORT, WHICH WAS THEN RE
CEIVED, MERELY STATED THAT DR• POST CONCURRED IN MOST OF THE OPINIONS 
EXPRESSED BY DR. VAN OSOEL BUT THAT HE WOULD RATE THE RESIDUALS FROM 
THE LUMBAR STRAIN AS y MODERATE' RATHER THAN 'MILD'• 

AFTER CONSIDERING TH.IS REPORT~ THE REFEREE AFFIRMED HIS ORI
GINAL OPINION ANO ORDER• 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THERE IS A.SIGNIFICANT 
PSYCHOPATHOLOGY INVOLVED WHICH IS DIRECTLY RELATED TO CLAIMANT'S 

INDUSTRIAL INJURY AND ALTHOUGH THE EVIDENCE INDICATES THAT CLAIMANT. 
HAS NvT COOPERATED TOO WELL WITH THE PEOPLE WHO HAVE TRIED TO HELP 

HIM, NOR HAS HE ENDEAVORED TO HELP HIMSELF, NEVERTHELESS, THE COM
BINATION OF THE PHYSIOLOGICAL AND PSYCHOLOGICAL .DISABILITY SUFFERED 
BY CLAIMANT AS A RESULT OF HIS INDUSTRIAL INJURY HAS CAUSED CLAIMANT 
TO .LOSE A SUBSTANTIAL PORTION Of" HIS EARNING CAPACITY, 

THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO AN AWARD OF 
96 DEGREES FOR 3 0 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 
DISABILITY - THIS INCREASE IS BASED PRIMARILY ON THE PSYCHOPATHOLOGY 
INDICATED IN THE REPORT FROM DR 0 WILLIAM Le_ MUNSEY, A CLINICAL PSY
CHOLOGIST. THE BOARD NOTES THE COMMENT OF THE REFEREE - 'BUT WHEN 
THE PREEXISTING DISABi'LITY IS SUBTRACTED IN ACCORDANCE WITH THE STA
TUTE, r, AND IS AT LOSS TO UNDERSTAND THE BASIS FOR THIS STATEMENT. 
IF CLAIMANT HAD BEEN f'.BLE, AND THERE 15 NO EVIDENCE TO THE CONTRARY, 
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MARCH 15, 1976WCB CASE NO. 75-119

KENNETH R. LEONARD, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT1 S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d Phillips.

The claima t requests review by the board of the referee s

ORDER  HICH AFFIRMED THE DETERMINATION ORDER OF NOVEMBER 2 1, 1974
 HEREBY CLAIMANT RECEIVED 64 DEGREES FOR 2 0 PER CENT UNSCHEDULED
LO BACK DISABILITY.

Claima t was a 32 year old welder whe he suffered a compe 

s ble LO BACK INJURY ON AUGUST 1 , 1 9 73 . HE FIRST CONSULTED DR. POST
 HO HAD PREVIOUSLY TREATED HIM FOR A LO BACK INJURY. AFTER CONSER
VATIVE TREATMENT CLAIMANT RETURNED TO  ORK. FOR THE NEXT SIX MONTHS
HE  ORKED FOR FIVE DIFFERENT COMPANIES FOR VARIOUS PERIODS OF TIME.,
IN SEPTEMBER 1 974 CLAIMANT  AS ENROLLED AT THE DISABILITY PREVENTION
DIVISION AND, UPON DISCHARGE, DR, VAN OSDEL STATED THE RESIDUALS OF
THE STRAIN OF THE LUMBAR LIGAMENTS AND MUSCLES  ERE MILD. CLAIMANT
 AS REFERRED TO THE DIVISION OF VOCATIONAL REHABILITATION AND HE IS
PRESENTLY PLANNING TO BEGIN A COURSE IN ELECTRIC MOTOR RE INDING.

The referee fou d that claima t s i tellige ce was i the  or

m l RANGE, THAT HIS APTITUDE SCORES  ERE POSITIVE IN THE MAJORITY OF
THE AREAS TESTED AND HE, HAS A GED CERTIFICATE. THE REFEREE, CONSI
DERING CLAIMANT'S AGE, EDUCATION, INTELLIGENCE AND ADAPTABILITY
TOGETHER  ITH THE DIAGNOSIS MADE BY DR. VAN OSDEL, CONCLUDED THAT
THE A ARD OF 6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED LO BACK DISA
BILITY ADEQUATELY COMPENSATED CLAIMANT FOR HIS LOSS OF EARNING
CAPACITY.

The BOARD REMANDED THE MATTER TO THE REFEREE FOR THE SOLE
PURPOSE OF INCLUDING AS AN EXHIBIT FOR HIS CONSIDERATION A MEDICAL
REPORT FROM DR, ROBERT H. POST. THIS REPORT,  HICH  AS THEN RE
CEIVED, MERELY STATED THAT DR. POST CONCURRED IN MOST OF THE OPINIONS
EXPRESSED BY DR. VAN OSDEL BUT THAT HE  OULD RATE THE RESIDUALS FROM
THE LUMBAR STRAIN AS MODERATE* RATHER THAN MILD1,

After co sideri g this report, the referee affirmed his ori

gin l OPINION AND ORDER.

The board, o de  ovo review, fi ds that there is a sig ifica t
PSYCHOPATHOLOGY INVOLVED  HICH IS DIRECTLY RELATED TO CLAIMANT S
INDUSTRIAL INJURY AND ALTHOUGH THE EVIDENCE INDICATES THAT CLAIMANT
HAS NOT COOPERATED TOO  ELL  ITH THE PEOPLE  HO HAVE TRIED TO HELP
HIM, NOR HAS HE ENDEAVORED TO HELP HIMSELF, NEVERTHELESS, THE COM
BINATION OF THE PHYSIOLOGICAL AND PSYCHOLOGICAL DISABILITY SUFFERED
BY CLAIMANT AS A RESULT OF HIS INDUSTRIAL INJURY HAS CAUSED CLAIMANT
TO LOSE A SUBSTANTIAL PORTION OF HIS EARNING CAPACITY.

Th BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO AN A ARD OF
96 DEGREES FOR 3 0 PER CENT OF THE MAXIMUM ALLO ABLE FOR UNSCHEDULED
DISABILITY THIS INCREASE IS BASED PRIMARILY ON THE PSYCHOPATHOLOGY
INDICATED IN THE REPORT FROM DR.  ILLIAM L. MUNSEY, A CLINICAL PSY
CHOLOGIST. THE BOARD NOTES THE COMMENT OF THE REFEREE BUT  HEN
THE PREEXISTING DISABILITY IS SUBTRACTED IN ACCORDANCE  ITH THE STA
TUTE, , AND IS AT LOSS TO UNDERSTAND THE BASIS FOR THIS STATEMENT.
IF CLAIMANT HAD BEEN < >BLE, AND THERE IS NO EVIDENCE TO THE CONTRARY,
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WORK REGULARL.Y ANC GAINFUL.L.Y. PRIOR TO HIS INJµRV OF' AUGUST 1 t 197 3, 

THEN-ANY PREEXISTING DISABILITY IS NOT A FACTOR TO TAKE INTO CONSIDER
ATION IN DETERMINING CLAIMANT'S .DISABILITY AS A RESULT OF THE AUGUST 1 1 

1973 INDUSTRIAL INJURY~ ' . . . 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 9 1 197 5 ANO THE ORDER ON 
REIYIAN0 DATED OCTOBER_31 1 _i975 ARE R_EVERSE0e 

CL.AIMANT 15 AWARDED 96 DEGREES OF A MAXIMUM OF 3 2 o· DEGREES FOR 
UNSCHEDULED LOW' BACK ANO PSYCHOLOGICAL 01-sABILIT_v. THIS 15 IN LIEU 
OF ANO NOT IN ADDITION TO THE AWARD MACE BY_ THE DETERMINATION ORDER 
MAILED NOVEMBER 21 t 1974• 

CL..AIMANT 1 S CO~NSEL IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES II'! CONNECTION WITH THIS BOARD REVIEW, 25 PER 
CENT OF THE COMPENSATION INCREASED BY TH IS 0ROER 1 PAYABLE OUT OF 
SUCH COM PEN SAT ION_ AS PAID, TO A MAXI MUM_ OF ~ t 3 0 0 DOLLA_RSe 

WCB CASE NO. 

- WCB CASE NO. 

75-1936 
75-1935 

NORMAN J. SHANKLIN, CLAIMANT 
DAVID He VANDENBERG, JR• t CLAIMANT'S ATTY• 
DEPT• OF JUSTICE, DEFENSE ATTY• 
AMENDED ORDER ON REVIEW 

MARCH 15, 1976 

_ 0N FEBRUARY 2 5, 1976 AN ORDER ON REVIEW ENTERED IN THE ABOVE. 
ENTITLED MATTER GRANTED CL.Al MANT ~ 2 • 5 DEGREES FOR 3 5 PER CENT .. PAR:TIAL. 
L.OSS OF THE L.EFT LEG ATTRIBUTABLE TO HIS APRIL.'8 ,- 1974 INJURY AN_0 22 • 5 
DEGREES FOR 1 5 PER CENT PART.IAL LOSS OF THE LEFT L.EG ATTRIBUT.ABLE 
TOHISAPRIL.29 1 1974 INJURY. 

fT HAS NOW COME TO THE ATTENTIO.N OF THE BOARD THAT AN INTERIM 
ORDER, DATED CECE MBER 1 I , 197 5 .- REOPENED CL.Al M NO. TD L.4 6 0 7, ( wee_ 
CASE NO, 7 5 -19·36) FOR VOCATIONAL REHABILITATION BENEFITS, . 

• ' • ' I ' ' 

THIS ORDER SUSPENDS-,,PAYMENT OF_.COMPENSATION UNDER THE DETER-. 
MINATION ORDER DATED A_PRIL. 22 1 t 975 WHICH AWARDED CLAIMANT COMPEN
SATION EQUAL. TO 7~ 5 · DEGREES FOR 5 PER CENT LOS_S OF HIS LEFT LEG AS 
A RESULT OF HI 5 INDUSTRIAL INJURY OF APR IL 8, 1 9 7 4 • THE REFEREE, AFTER 
HEARING, HAD INCREASED THE AWARD TO- 3 3 • 7 5_ DEGREES AND THE BOARD,_ 
ON DE NOVO REVIEW, .HAO INCREASED IT TO s2.s DEGREES. 

OBVIOUSLY, THE INTERIM ORDER WHICH REOPENED CLAIM NO. TO 146 07 
(WCB CASE NO, 74-1936), EFFECTIVE DECEMBER 1, 1975 BECAUSE THE WORK
MAN WAS IN AN AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION NECES
SITATE·S THE SETTING ASIDE OF 'THE PORTION OF THE REFEREE' 5 ORDER AND 
THE PORTION OF THE BOARD'S ORDER ON REVIEW WHICH RELATES TO THE . 
AP8IL 8 1 197 4 INJURY AS THERE HAS Nc;>T BEEN A CLOSURE OF THE CLAI_M 
UNDER THE PROVl·SIONS OF ORS 6 5 6 • 2 6 8 ( 1) AND CANNOT BE UNTIL THE CLAIM
ANT HAS COMPLETED, OR 15 RELEASED FROM, THE AUTHORIZED PROGRAM OF 
VOCATIONAL REHABILITATION;, 

THAT PORT;ON OF. ;HE ORDER ON REV.IEW RELATING TO THE APRIL 2 9', 
.197 4. INJURY 15 NOT AFFECTED BY THE AFORESAID INTERIM ORDER AND PAY-
MENT OF THAT AWARD 1!;1·• NOT SUSPENOE0 0 - . 
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TO  ORK REGULARLY AND GAINFULLY PRIOR TO HIS INJURY OF AUGUST 1 , 1 973 ,
THEN ANY PREEXISTING DISABILITY IS NOT A FACTOR TO TAKE INTO CONSIDER
ATION IN DETERMINING CLAIMANT'S DISABILITY AS A RESULT OF THE AUGUST 1 ,
1 9 73 INDUSTRIAL INJURY.

ORDER
The ORDER OF THE REFEREE DATED JU E 9 , 1 975 A D the order on

REMA D DATED OCTOBER 3 1 , 1 975 ARE REVERSED,

Cl im nt is  w rded 96 degrees of
UNSCHEDULED LO BACK AND PSYCHOLOGICAL
OF AND NOT IN ADDITION TO THE A ARD MADE
MAILED NOVE MBER 2 1 , 1 9 74.

Cl im nt1 s counsel is  w rded  s  re son ble  ttorney* s
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , 2 5 PER
CENT OF THE COMPENSATION INCREASED BY THIS ORDER, PAYABLE OUT OF
SUCH COMPENSATION AS PAID, TO A MAXIMUM OF 2 , 3 00 DOLLARS,

 CB CASE NO. 75-1936 MARCH 15, 1976
 CB CASE NO. 75-1935

NORMAN J. SHANKLIN, CLAIMANT
DAVID H. VA DE BERG, JR., CLAIMA T'S ATTY.
DEPT, OF JUSTICE, DEFE SE ATTY.
AME DED ORDER O REVIEW

On FEBRUARY 2 5 , 1 9 76 A ORDER O REVIEW E TERED I THE ABOVE
E TITLED MATTER GRA TED CLAIMA T 52.5 DEGREES FOR 35 PER CE T PARTIAL
LOSS OF THE LEFT LEG ATTRIBUTABLE TO HIS APRIL 8 , 1 974 I JURY A D 22.5
DEGREES FOR 15 PER CE T PARTIAL LOSS OF THE LEFT LEG ATTRIBUTABLE
TO HIS APRIL 29, 1974 I JURY.

It HAS  OW COME TO THE ATTE TIO OF THE BOARD THAT A I TERIM
ORDER, DATED DECEMBER II, 1975 , REOPE ED CLAIM  O. TD L4 6 0 7 , ( WCB
CASE  O, 7 5 1 936 ) FOR VOCATIO AL REHABILITATIO BE EFITS.

This ord r susp nds paym nt of comp nsation und r th d t r
m nat on ORDER DATED APRIL 2 2 , 1 97 5 WHICH AWARDED CLAIMA T COMPE 
SATIO equal to 7.5 Degrees for 5 per cent loss of h s left leg as
A RESULT OF HIS I DUSTRIAL I JURY OF APRIL 8 , 1 9 74 . THE REFEREE, AFTER
HEARI G, HAD I CREASED THE AWARD TO 33,75 DEGREES A D THE BOARD,
O DE  OVO REVIEW, HAD I CREASED IT TO 52. 5 DEGREES.

Obviously, th int rim ord r which r op n d claim no. td i 4607
(WCB CASE  O. 74 -1 93 6 ) , EFFECTIVE DECEMBER 1 , 1 9 75 BECAUSE THE WORK
MA WAS I A AUTHORIZED PROGRAM OF VOCATIO AL REHABILITATIO  ECES
SITATES THE SETTI G ASIDE OF THE PORTIO OF THE REFEREE* S ORDER A D
THE PORTIO OF THE BOARD'S ORDER O REVIEW WHICH RELATES TO THE
APRIL 8 , 1 97 4 I JURY AS THERE HAS  OT BEE A CLOSURE OF THE CLAIM
U DER THE PROVISIO S OF ORS 656.268(1) A D CA  OT BE U TIL THE CLAIM
A T HAS COMPLETED, OR IS RELEASED FROM, THE AUTHORIZED PROGRAM OF
VOCATIO AL REHABILITATIO .

That portion of th ord r on r vi w r lating to th april 29,
1 97 4 INJURY IS NOT AFFECTED BY THE AFORESAID INTERIM ORDER AND PAY
MENT OF THAT A ARD 1=1 NOT SUSPENDED.

A MAXIMUM OF 32 0 DEGREES FOR
DISABILITY, THIS IS IN LIEU
BY THE DETERMINATION ORDER
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ORDER·O~REVIEW,.ENTERED FEBRUARY-25 1 19·76 IS.AMENDED BY 
DELETING THEREFROM THE 'ORDER' PORTION. AND SUBSTITUTING IN L.IEU 
THEREOF THE FOLLOWING - . ,· .. -~- ,. . 

. CLAIMANT' s CLAIM IS REMA~-[)~~ ~~ THE' STATE ACCIDENT INS,URANCE 
FUND FOR THE P.AYMENT OF COMPENSATIO~:,AS PROVIDED. BY·-LAW 1 COMMENC
ING DECEMBER ·1 • ,197 s AN!;) .LINT.IL· ,CL.f,,IM CLOSURE IS AUTHORIZED PURSUANT 
TO ORS sss •. zsa. (WCB CASE "'o· 75-1936, SAIF CLAIM NO, TD14607.) 

C-LAIMANT is :Aw~R� -ED·, z z • -~ ·D~-~REE-s--o~ ·A· ~~x:;~uM OF 1 so DE~REES 
FOR PART~AL .t.:oss}>F. T~e:· LEFT L.EG_ ATTRIBUTABLE TO' THE. INDUSTRIAL 

-. INJURY SUFFERED ON APRIL 2 9 1 197 4 • -TH IS IS IN· LIEU OF ANO NOT IN' Jf.DDI
TION TO THE AWARD .MADE BY THE DETERMINATION ORDER MAILED APRIL 22 1 

197S_RELATING.TOTttE.~PRIL~9 1 1~~,4 ·INJURY, (WCB CASE'NO• 75-193:5• 
SAIF CLAIM NO, 'T'D 1.7766,) . 

c..:.A1M-~NT' s ~~uJ~--E~ 1s·:.AWARDE~ ~'s-.·-~.RE-~~o~ABLE ATTORNEY' s -F-EE 
. FOR HIS SERViCES .. IN CONNECTION WITH THI.S BOARD REVIEW, 2 S PER CENT OF 
THE INCREASE IN COMPENSATION AWARDED CLAIMANT FOR HIS APRIL 2 9 1 197 4 
.INDUSTRIAL INJURY BY THIS ORDER, PAYABLE OUT OF THE COMPENSATION AS 
PAID, NOT TO E-XC.E_~D 2 1 _3 00 DOLLARS~- . .. 

WCB CASE NO. - 74~4062-
WCB CASE NO •. 74-4E>39_ 

BERNI.E THOMPSON, CLAIMANT 
POZZI, WIL_SON AND ATCHISON, 

CLAIMANT'S ATTYs,· 
PAOL r:..-· ROESS, DEFENSE. ATTY~- • 
REQUEST FOR RE_YIEW, BY CLAIMANT 

MARCH-·:15,· 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS, 

CLAIMANT REQUEST~ REVIEW ·B·Y THE BOARD. OF THE REFEREE" s ORDER 
WHICH AFFIRMED.THE EMPL.OV.~R• S D~NIAL, DATED SEPTEMBER 27 1 1974 1 OF 
CLAIMANT'S CLAIM (74 -4 06 2) AND AWARDED CLAIMANT ADDITIONAL CO.MPEN
SATION EQUAL TO 2 8 • 8 DEG.REE;_S FOR 1 5 PER C·ENT· LOSS OF THE LEFT ARM, 
GIVIN_G CLAIMANT A TOTAL LE;FT ARM AWARD OF 38'1 4 DE'.GREES (74-4639) • 

CLAIMANT SUFFERED A ~OMPENS~BLE ·1NJ~~Y .;IAGNOSED -~s A·' PROBA
BLE' ULNAR NERVE ENTRAPMENT BEHIND THE. LEFT ELBOW WHICH DEVE.LOPEO 
IN LATE 1973 AND EARLY 1974 AS A·.RESULT OF HER MOPPl'NG ACTIVITIES AS 
A JANITRESSe 

·CLAIMANT yvAs'i-REAi"rfo BY~~R. ,ADAMS·WHO, ON OCTOBER 29, 1974, 
STATED CLAIM'ANT t-i'A'o A MEDI.AL e:·PICONDVLITIS, WH'ICH HAD BEEN PRESENT 
FOR APPROXIMATELY .A VEAR - .IT: HAD- BEEN TREATED WITH INFLAMMATORY 
MEDICAT_IONS wrTHoui- s.~TISFACTORY RESULT,s. HE FELT CLAIMANT w_i\s 
STATIONARY AND THE CLAIM ~OULP,BE CLOSE!:;>• ON DECEMBER 10 1 1974 A 
DETERMINATION ORDER:'°WAS MAI.LED AWARDING CLAIMANT TIME LOSS AND. 
9 • 6 .DEGREES _.FOR 5 ~1::~- CENT LOSS OF L.EFT ARM. · 

SOMETIME PRIOR TO JULY .15 1 1974 CLAIM.ANT DEVELO.PED A RIGHT 
HANO 'TRIGGER FINGER' .. PROBLEM WHICH·:,WAS·. AL.SO TREATED BY DR• ADAMS• 
ON se:PTEMBE~ 1 ~, ·.1911, o_~.~ ~DAMS i.NDICATED HE O11D N"O'T' FEEL TH1·s PRO_B,
LEM W.AS CAUSED BY CLAIMANT'S WORK .11,c;:;:TIVITY"-- SHE HAD NOT MENTIONED 
IT TO HIM UNTIL JUNE 4 1 1~74 • DR,. ADAMS TESTIFIED BY DEPOSITION THAT 
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ORDER ...
The order on review entered Febru ry 25, 1976 is  mended by

DELETING THEREFROM THE ORDER* PORTION AND SUBSTITUTING IN LIEU
THEREOF THE FOLLO ING

Claima t’s claim is rema ded to the state accide t i sura ce

FUND FOR THE PAYMENT OF COMPENSATION AS PROVIDED BY LA , COMMENC
ING DECEMBER 1 , 1 9 7 5 AN D ,UNT I L C LAI M CLOSURE IS AUTHORIZED PURSUANT
TO ORS 656,2 68, ( CB CASE NO, 75 1936, SAIF CLAIM NO, TD14607.)

Cl im nt is  w rded 22,5 degrees of A' m xi mum of 150 degrees

FOR PARTIAL LOSS OF the: LEFT LEG ATTRIBUTABLE TO' THE INDUSTRIAL
■INJURY SUFFERED ON APRIL 2 9 , 1 9 7 4 , TH IS IS IN LIEU OF AND NOT IN ADDI
TION TO THE A ARD MADE BY THE DETERMINATION ORDER MAILED APRIL 22,
1 9 7 5 RELATING TO THE APRIL 2 9 , 1 9 74 INJURY, (  CB CASE NO. 7 5 -1 93 5 ,
SAIF CLAIM NO, TD 1 776 6 .)

Claima t’s cou sel is awarded as a reaso able attor ey’s fee

FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , 2 5 PER CENT OF
THE INCREASE IN COMPENSATION A ARDED CLAIMANT FOR HIS APRIL 2 9 , 1 974
INDUSTRIAL INJURY BY THIS ORDER, PAYABLE OUT OF THE COMPENSATION AS
PAID, NOT TO EXCEED 2 ,3 00 DOLLARS.

WCB CASE NO. 74-4062 MARCH 15, 1976
WCB CASE NO. 74-4639

BERNIE THOMPSON, CLAIMANT
POZZI,  ILSON AND ATCHISON,
claima t’s attys,

PAUL L. ROESS, DEFENSE ATTY. .
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d Phillips.

Claima t requests review by the board of the referee's order

 HICH AFF1RMED THE EMPLOYER S DENIAL, DATED SEPTEMBER 2 7 , 1 9 7 4 , OF
CLAIMANT S CLAIM (74 -4 06 2 ) AND A ARDED CLAIMANT ADDITIONAL COMPEN
SATION EQUAL TO 2 8.8 DEGREES FOR 15 PER CENT LOSS OF THE LEFT ARM,
GIVING CLAIMANT A TOTAL LEFT ARM A ARD OF 38.4 DEGREES (7 4 4 6 3 9).

Claima t suffered a compe sable i jury diag osed as a ’ proba
ble ULNAR NERVE ENTRAPMENT BEHIND THE LEFT ELBO  HICH DEVELOPED
IN LATE 1 9 73 AND EARLY 1 974 AS A RESULT OF HER MOPPING ACTIVITIES AS
A JANITRESS,

Cl im nt w s tre ted by dr.  d ms who, on October 29, 1974,
STATED CLAIMANT HAD A MEDIAL EPICONDYLITIS.  HICH HAD BEEN PRESENT
FOR APPROXIMATELY A YEAR IT HAD BEEN TREATED  ITH INFLAMMATORY
MEDICATIONS  ITHOUT SATISFACTORY RESULTS. HE FELT CLAIMANT  AS
STATIONARY AND THE CLAIM COULD BE CLOSED. ON DECEMBER 1 0 , 1 9 74 A
DETERMINATION ORDER  AS MAILED A ARDING CLAIMANT TIME LOSS AND
9.6 DEGREES FOR 5 PER CENT LOSS OF LEFT ARM.

Sometime prior to july.is, 1974 claima t developed a right
HAND TRIGGER FINGER* PROBLEM  HICH'. AS ALSO TREATED BY DR. ADAMS.
ON SEPTEMBER 18, ,19 7^ DR,, ADAMS INDICATED HE DIO NOT FEEL THIS PROB
LEM  AS CAUSED BY CLAIMANT S  ORK ACTIVITY SHE HAD NOT MENTIONED
IT TO HIM UNTIL JUNE 4 , 1 974 . DR. ADAMS TESTIFIED BY DEPOSITION THAT

•2 9 0

’ 
-



— 



. 
; 

’ 
’ 

— 


’ 

— 

’ 


’ — 



           
            
 
         

           
          

           
           
     

        
        
            

            
             
          

           
 

             

       

   
    

 
    
    

      

          
          
      
             
          
           
                  

         
                 

            
               

 

          
        
                   

               
   
       

                 
          
        
           

   

CLAIMANT. COM.P.LAINED OF THE T TRIGGER FINGER• PROBLEM AT THE INl
:TIAL EXAMINA:il.ON HE WOULD HAVE ·BE.EN MORE INCLINED ·TO BELll!VE IT WAS 
WORK RELAT:E-0~. . ' . 

THE REFEREE, RELYING PRIMARILY ON DR. ADAMST TESTIMONY, FOUND 
THAT THE EMPLOYER WAS NOT RESPONSI_BLE .. FOR THE RIGHT T TRIGGER FINGER' 
SYMPTOMS AND TREATMENT THEREFOR - THE WEIGHT OF MEDICAL EVIDENCE 
WAS _THAT THERE WAS N,0-CAUS.AL CONNECTION B_ETWEEN -THE PROBl:.EM AND 
CLAIMANT'S WOR_K 0 THE DENIAL BEIN13 PROPER,. THERE WAS NO· BASIS FOR 
AS?ESSf'IIENT OF PENALT.IES AND ATTORNEY FEES 0 

W1TH RESPECT TO THE SCHEDULED DISABILITY, THE REFEREE FOUND 
THAT _THE MEDICAL EVIDENCE _CORROBORATED CLAIMANTT S SUBJECTIVE COM
PLAINTS WITH RESPECT TO HER LEFT ,ELBOW 0 HE CONCLUDED THAT THE L:OSS 
OF FUNCTl,ON OF.THE LEFT: E.L,BOW WA_S. GREATER THAN THAT FOR WHiCH CLAIM
ANT HAD RECE IYED AN AWARD, AND, HE, INCREASED SAID AWARD FROM' S PER 
CENT TO 2 0 Pe;R, CENT :Loss OF THE. LEFT ,ARM. 

THE BOA~D, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER OF 
TH.E REFEREE. 

ORDER 

THE O_RDER OF THE REFEREE DATED AUGUST 2 5 1 197 5 .-s AFFIRMED 0 

. WCB CASE NO. 75..::...499 

THOMAS B. TOMPKINS, CLAIMANT 
RINGO, WAL TON AND EVES 0 

CLAIMANT'S ATTVS 0 

DEP.T 0 OF JUSTICE, D_EFENSE ATTY 0 

REQUEST FOR REVIEW BY SAIF 

MARCH 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS 0 

THE STA.TE ACCIDENT INSURANC-~ FU~D REQUESTS' BOARD R.EVIEW OF A 
REFEREE'S ORDER WHICH FOUND CLAIMANT TO BE PERMANE:NTLY AND TOT-ALLY 
DISABLED EFFECTIVE THE DATE- OF HIS ORDER 0 

ON ·_MAY 12 1 1971 1 CLAIMANT, A 47 YEAR _OLD Hl"GHWAY MAINTENANCE 
WORKER, INJURED HIS NECK AND LOW BACK 0 HE RECEIVED CONSERVAT.IVE 
TREATMENT AND HIS CLAIM WAS CLOSED.BY. A DETERM.INATION ORDER DATED 
CECE MBER 3 1 1971 1 AWARDING CLAIMANT 3 2 DEGREES FOR UNSCHEDULED 
NECK AND BACK DISABILITY 0 THE CLAIM WAS REOPENED WHEN_ CLAIMANT, 
ON JANUARY 5 1 1973 1 HAD A BILATERAL LAMINECTOMY AT L4_-5 AND A HEMI
LAMINECTOMY ON THE RIGHT SIDE AT LS -51 0 A SECOND DETERMINATION 
ORDER OF OCTOBER 10 1 197 3 AWARDED C_LAIMANT AN ADDITIONAL 4 8 DEGREES 
UNSCHEDULED DISJ;'-BILITY. 

AGAIN IN MAY 1974 THE-CLAIM WAS REOPENED TO PROVIDE CLAIMANT 
FURTHER CONSERVA'T'.IVE TREATMENT 0 • A THIRD DETERMINATION ORDER OF 
NOVEMBER 4 •· 1974 ,f',WARDED_CLAIMANT AN ADDITION'AL'80 DEGREES UNSCHED
ULED DISABILI_TY, MAKING A TOTAL. OF 1 6 0 DEGREES FOR 5 0 PER. CENT OF THE 
MAXIMUM FOR UNSCHEDULED DISABILITY 0 

AT THE DISABILITY PREVENTION DIVISION CLAIMANT DEMONSTRATED 
INTELLECTUAL RESOURCES A_ND THE.-APTITUDES NECESSARY TO WORK IN A 
LARGE .VARIETY. OF OCCUJ'ATIONS IN SKILLED. AND TECHNICAL LEVELS 0 THE. 
BACK EVALUATION CLINIC CONSIDERED CLAIMANT HAD -SUFFERED MINIMAL· 
LOSS FUNCTION TO HIS NECK AND _MILD LOSS FUNCTION TO HIS BACK 0 

HAD CLAIMANT COMPLAINED OF THE TRIGGER FINGER PROBLEM AT THE INI
TIAL EXAMINATION HE  OULD HAVE BEEN MORE INCLINED TO BELIEVE IT  AS
 ORK RELATED.

The REFEREE, RELYING PRIMARILY ON DR. ADAMS' TESTIMONY, FOUND
THAT THE EMPLOYER  AS NOT RESPONSIBLE FOR THE RIGHT 'TRIGGER F lNGER1
SYMPTOMS AND TREATMENT THEREFOR THE  EIGHT OF MEDICAL EVIDENCE
 AS THAT THERE  AS NO CAUSAL CONNECTION BET EEN -THE PROBLEM AND
CLAIMANT'S  ORK, THE DENIAL BEING PROPER, THERE  AS NO BASIS FOR
ASSESSMENT OF PENALTIES AND ATTORNEY FEES.

With r sp ct to th sch dul d disability, th r f r  found
THAT THE MEDICAL EVIDENCE CORROBORATED CLAIMANT S SUBJECTIVE COM
PLAINTS  ITH RESPECT TO HER LEFT ELBO . HE CONCLUDED THAT THE LOSS
OF FUNCTION OF THE LEFT. ELBO  AS GREATER THAN THAT FOR  HICH CLAIM
ANT HAD RECEIVED AN A ARD AND HE INCREASED SAID A ARD FROM 5 PER
CENT TO 2 0 PER CENT LOSS OF THE LEFT ARM.

Th board, on d novo r vi w, affirms and adopts th ord r of
THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED AUGUST 2 5 , 1 975 IS AFFIRMED,

WCB CASE NO. 75-499 MARCH 15, 1976

THOMAS B. TOMPKINS, CLAIMANT
RINGO,  ALTON AND EVES,
claimant's ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF

Reviewed by board members wilso a d Phillips,

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIE OF A
REFEREE'S ORDER  HICH FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY
DISABLED EFFECTIVE THE DATE OF HIS ORDER.

On MAY 1 2 , 1971, CLAIMANT, A 47 YEAR OLD HIGH AY MAINTENANCE
 ORKER, INJURED HIS NECK AND LO BACK. HE RECEIVED CONSERVATIVE
TREATMENT AND HIS CLAIM  AS CLOSED BY A DETERMINATION ORDER DATED
DECEMBER 3 , 1971, A ARD ING C LA I MANT 3 2 DEGREES FOR UNSCHEDULED
NECK AND BACK DISABILITY. THE CLAIM  AS REOPENED  HEN CLAIMANT,
ON JANUARY 5 , 1 97 3 , HAD A BILATERAL LAMINECTOMY AT L4 -5 AND A HEMI
LAMINECTOMY ON THE RIGHT SIDE AT L5 -S1 . A SECOND DETERMINATION
ORDER OF OCTOBER 1 0 , 1 97 3 A ARDED CLAIMANT AN ADDITIONAL 4 8 DEGREES
UNSCHEDULED DISABILITY.

Again in may 1974 th claim was r op n d to provid claimant
FURTHER CONSERVATIVE TREATMENT, A THIRD DETERMINATION ORDER OF
NOVEMBER 4 , 1 9 7 4 A ARDED CLA 1 MANT AN ADDITIONAL 80 DEGREES UNSCHED
ULED DISABILITY, MAKING A TOTAL OF 160 DEGREES FOR 5 0 PER CENT OF THE
MAXIMUM FOR UNSCHEDULED DISABILITY.

At THE DISABILITY PREVENTION DIVISION CLAIMANT DEMONSTRATED
INTELLECTUAL RESOURCES AND THE. APT ITUDE S NEC ESSARY TO  ORK IN A
LARGE VARIETY OF OCCUPATIONS IN SKILLED. AND TECHNICAL LEVELS. THE
back Evaluatio cli ic: co sidered claima t had suffered minim l
LOSS FUNCTION TO HIS NECK AND MILD LOSS FUNCTION TO HIS BACK.
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HIS WIFE AND THREE CHILDREN Live: ON A 12.7 ACRE FARM 
MIDWAY BETWl::EN CORVALLIS AND NEWPORT. THE:: FAMILY HAS A GARDEN ANO 
RAISES SOME LIVESTOCK• CLAIMANT MAINTAINS VOCATIONAL REHABILITATION 
IS UNREALISTIC FOR HIM BECAUSE HE WOULD HAVE TO LEAVE HIS FARM 0 WHEN 

EMPLOYED CLAIMANT WAS EARNING 6 79 DOLLARS PER MONTH AND IS NOW RE
CEIVING 950 DOLLARS A MONTH, TAX FREE 0 

THE REFEREE FOUND CLAIMANT WAS PRIMA FACIE IN THE ODD-LOT 
CATEGORY AND ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY BE
CAUSE THE FUND FAILED TO SHOW ANY WORK AT WHICH CLAIMANT C0U.LD BE 
REGULARLY AND GAINFULLY EMPLOYED., 

AFTER A DE NOVO REVIEW.OF THE RECORD, THE BOARD IS NOT CON
VINCED THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED BASED PRI
MARILY ON THE MEDICAL EVIDENCE IN THE RECORD AND THE LACK OF MOTI

VATION SHOWN BY CLAIMANT. THE MEDICAL REPORT OF DR• ALAN RUSSAKOV 
OF THE PORTLAND PAIN REHABILITATION CENTER DATED MARC.H 3 1 1 197 5 

INDICATED CLAIMANT HAD A FULL RANGE OF MOTION IN HIS NECK AND BACK, 
THE DEEP TENDON REFLEXES WERE NORMAL, MUSCLE STRENGTH WAS NORMAL, 
AND THE CLAIMANT EXHIBITED NO PATHOLOGICAL REFLEXES. AT THAT TIME 
CLAIMANT WAS ON NO MEDICATION, THE DOCTOR NOTED A MULTIPLICITY OF 
COMPLAINTS UNRELATED TO THE INDUSTRIAL INJURY, 

THEREFORE, THE BOARD CONCLUDES THAT CLAIMANT IS NOT PERMA
NENTLY AND TOTALLY DISABLED, BUT THAT HE IS ENTITLED TO AN AWARD OF 
PERMANENT DISABILITY OF 2 4 0 DEGREES FOR 7 5 PER CENT OF THE MAXIMUM 
FOR UNSCHEDULED DISABILITY BECAUSE HE HAS SUFFERED SUBSTANTIAL LOSS 
OF WAGE EARNING CAPACITY AS A RESULT OF HIS INDUSTRIAL INJURY. 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 7, 1975 IS MODIFIED. 

CLAIMANT IS AWARDED 240 DEGREES OF A MAXIMUM OF 320 DEGREES 
FOR UNSCHEDULED DISABILITY. THIS IS IN LIEU OF THE AWARD GRANTED BY 

THE REFEREE'S ORDER, 

IN ALL. OTHER RESPECTS THE ORDER OF THE REFEREE IS Af;FIRMED• 

WCB CASE NO. 75-2603 

PATRICIA PEARSON, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CL.Al MANT' S ATTYS. 

CHRIS L. MULL.MAN, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY E MPL.OYER 

MARCH 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHIL.LIPS, 

THE EMPLOYER REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 

ORDER WHEREBY THE EMPLOYER WAS REQUIRED TO PAY MEDICAL BILLS TOTAL
LING 8 0 1 DOLLARS, PAV CLAIMANT AS A PENALTY FOR UNREASONABLE -RESIS

TANCE. TO PAYMENT OF COMPENSATION 1 0 PER CENT OF THAT AMOUNT, AND 
AWARDED AN ATTORNEY FEE OF 550 DOLLARS 0 

CLAIMANT SUSTAINED A COMPENSABLE RIGHT ARM .AND SHOULDER IN
JURY ON DECEMBER 7 0 197 1 • A DETERMINATION ORDER AWARDED HER NO 
TEMPORARY TOTAL OR PSiHMANENT PARTIAL. DISABILiTY,. AND SHE REQUESTED 

A HEARING, BY 1'.us OPINION .AND ORDER DATED JUNE Z 8 1 t 9 7 3, THE REFEREE 
GRANTED CLAIMANT AN AWARD OF PERMANENT.PARTIAL DISABILl"iV AND, 

-2. 92.-

Claima t, his wife a d three childre live o a i 27 acre farm
MID AY BET EEN CORVALLIS AND NE PORT. THE FAM I t-Y HAS A GARDEN AND
RAISES SOME LIVESTOCK. CLAIMANT MAINTAINS VOCATIONAL REHABILITATION
IS UNREALISTIC FOR HIM BECAUSE HE  OULD HAVE TO LEAVE HIS FARM.  HEN
EMPLOYED CLAIMANT  AS EARNING 6 79 DOLLARS PER MONTH AND IS NO RE
CEIVING 95 0 DOLLARS A MONTH, TAX FREE,

The REFEREE FOUND CLAIMANT  AS PRIMA FACIE IN THE ODD-LOT
CATEGORY AND ENTITLED TO AN A ARD OF PERMANENT TOTAL DISABILITY BE
CAUSE THE FUND FAILED TO SHO ANY  ORK AT  HICH CLAIMANT COULD BE
REGULARLY AND GAINFULLY EMPLOYED,

After a de  ovo review of the record, the board is  ot co 
vinced THAT CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED BASED PRI
MARILY ON THE MEDICAL EVIDENCE IN THE RECORD AND THE LACK OF MOTI
VATION SHO N BY CLAIMANT. THE MEDICAL REPORT OF DR. ALAN RUSSAKOV
OF THE PORTLAND PAIN REHABILITATION CENTER DATED MARCH 3 I , 197 5
INDICATED CLAIMANT HAD A FULL RANGE OF MOTION IN HIS NECK AND BACK,
THE DEEP TENDON REFLEXES  ERE NORMAL, MUSCLE STRENGTH  AS NORMAL,
AND THE CLAIMANT EXHIBITED NO PATHOLOGICAL REFLEXES. AT THAT TIME
CLAIMANT  AS ON NO MEDICATION. THE DOCTOR NOTED A MULTIPLICITY OF
COMPLAINTS UNRELATED TO THE INDUSTRIAL INJURY.

TheREFORE, THE BOARD CONCLUDES THAT CLAIMANT IS NOT PERMA
NENTLY AND TOTALLY DISABLED, BUT THAT HE IS ENTITLED TO AN A ARD OF
PERMANENT DISABILITY OF 2 4 0 DEGREES FOR 7 5 PER CENT OF THE MAXIMUM
FOR UNSCHEDULED DISABILITY BECAUSE HE HAS SUFFERED SUBSTANTIAL LOSS
OF  AGE EARNING CAPACITY AS A RESULT OF HIS INDUSTRIAL INJURY.

ORDER
Th ord r of th r f r  dat d august 7, 1975 is modifi d.

Claimant is award d 240 d gr  s of a maximum of 320 d gr  s

FOR UNSCHEDULED DISABILITY. THIS IS IN LIEU OF THE A ARD GRANTED BY
THE REFEREE’S ORDER.

In ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED,

WCB CASE NO. 75-2603 MARCH 15, 1976

PATRICIA PEARSON, CLAIMANT
POZZl,  ILSON AND ATCHI SON ,
cl im nt s ATTYS.

CHRIS L. MULLMAN, DEFENSE ATTY,
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members wilso a d Phillips.

The employer requests review by the board of the referee s

ORDER  HEREBY THE EMPLOYER  AS REQUIRED TO PAY MEDICAL BILLS TOTAL
LING 80 1 DOLLARS, PAY CLAIMANT AS A PENALTY FOR UNREASONABLE RESIS
TANCE TO PAYMENT OF COMPENSATION 10 PER CENT OF THAT AMOUNT, AND
A ARDED AN ATTORNEY FEE OF 5 50 DOLLARS.

Claima t sustai ed a compe sable right arm a d shoulder i 
jury ON DECEMBER 7 , 1971. A DETERMINATION ORDER A ARDED HER NO
TEMPORARY TOTAL OR PERMANENT PARTIAL DISABILITY, AND SHE REQUESTED
A HEARING. BY HIS OPINION AND ORDER DATED JUNE 2 8 , 1 9 73 , THE REFEREE
GRANTED CLAIMANT AN A ARD OF PERMANENT PARTIAL DISABILITY AND,
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ADDITIONALLY. ORDERED THE EMPL.OYER 'T.O PAY FOR CLAIMANT' s CONTINUING 
MEblCAL TREATMENT ANO PRESCRIF'TIVE ME0fCATl0N9 PRESCRt!:lEO BY 
HER _TREATING DOCTOR SO LONG AS DR 0 DAVIES IS .OF :rHE OPINION SAID TREAT
MENT AND 'PRESCRIPTIVE MEDICATIONS.ARE REQUIRED BY _THE INJURY OF DECEM-
BER 7 1 1 9 7 1 0 

' . 

FROM JANUARY TO MAY OF 197 5 ,. CLAIMANT RECEIVED MANIPULATIVE 
TR.EATMENTS FROM DR 0 E'ARL F 0 BRADFIELD,· THE EMPLOYER REF.USED TO PAY 
HIS BILL OF 8 0 1 D0LLARS 0 THE EMPLOYER PRESENTED TWO ARGUMENTS FOR 
ITS FAILURE TO PAY DR 0 BRADFIELD' S BILL. FIRST, THE OPINION AND ORDER 

.RENDERED BY THE _REFEREE AT THE HEARi.NG LIMITED THE EMPLOYER" S,RES
PONSIBILITY TO .MEDICAL CARE AND TREATMENT APPROVED BY DR 0 . DAVIES, 
CLAIMANT'S TREATING PHYSICIAN AT THE TIME OF THE HEARING0 SECOND, 
DR 0 BRADFIELD' S TREATMENT OF THE CLAiMANT INCLUDED THE TREATMENT 
OF SYMPTOMS UNREL,ATED TO CLAIMANT'S Co'MPENSABLE INJURY0 . 

THE REFEREE FOUND THAT ORS 6 5 6 • 2 4 5 ( t) ENTITLED CLAIMANT TO 
RECEIVE MEDICAL SERVICES FOR CONDl,:'IONS RESULTING FROM THE INJURY FOR 
SUCH PERIOD AS THE NATURE OF THE INJURY REQUIRED, INCLUO,ING SUCH SER
VICES AS MAY BE RE·QUIRED AFTER A DETERMINATION OF PERMANENT- DISA-

·BILITY - AND THAT ORS 656 0 245 (2) ALLOWED THE CLAIMA_NT TO CHOOSE HER 
OWN ATTENDING DOCTOR OR PHYSICIAN_ WITHIN THE STATE OF OREGON0 THE 
RESTRICTIVE NATURE OF THE ORDER DATED JUNE 2 8, 197 3 WAS NOT BINDING 
ON CLAIMANT NOR A PROPER BASIS FOR THE .. EMPLOYER' S REFUSAL TO PAY 
DR. BRADFIELD. s· a1...:.i....·. 

WITH RESPECT TO THE.TREATMENT AFFORDED CLAIMANT FOR SYMPTOMS 
UNRELATE.DTO THE INDUSTRIAL INJURY,· DR 0 BRADFIELD HAD PERFORMED MANI-. 
PULATION OF CLAIMANT'S ARCHES, HOWEVER, HE DID NOT CHARGE HER FOR 
THIS SERVICE 0 

. Ti-lE RE FE REE ORO!;RED THE EMPLOYER TO PAY THE MEDICAL BILL OF 
801 DOLLARS 1 ASSESSED, AS A PENALTY FOR _UNREASONABLE RESISTANCE TO 
'PAYMENT OF C0Mf>ENSATION 1 1 0 PER CENT. OF THAT AMOUNT, ANO AWARDED 
CLA_IMANT' S COUNSEL AN ATTORNEY FEE 0 . 

THE BOARD 1 _ ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER. 

ORDER 

. THE ORDER OF THE REFEREE DATED OCTOBER 15 1 t 9 7 5 IS AFFIRMED. 

CLAiMANT' s COUNSEL IS AWARDED AS A REASONABLE ATTORNEY' s 
FEE FOR· HIS SERVICES IN CONNECTION W 1TH TH IS BOARD REVIEW I THE SUM 

·OF 4 0 0 DOLLARS, PAYABLE BY THE EM PLOYER 0 

WCB CASE NO. 74-'-1523 

JACK GRE.ENAWALD, CLAIMANT 
P02Zl 1 WILSON AND ATCHISON, 

CLAIMANT'S ATTYS 0 ' 

DEPT• OF JUSTICE, DEFE_NSE ATTV 0 

REQUEST FOR REVIEW ·sv CLAIMANT 

MARCH 15, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS 0 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE~ S 
ORDER WHICH UPHELD Tl-;IE STATE ACCIDENT INSURANCE FUND'S DENIAL OF 
CLAIMANT'S C.LAIM FOR .. A HEART CONDITION, 

CLAIMANT WAS A- 5 0 YEAR OLD CHEF AT THE TIME HE SUFFERED A 

-2 93 -

ADDITIONALLY, ORDERED THE EMPLOYER TO PAY FOR CLAIMANT'S CONTINUING
medical treatme t a d prescriptive medicatio s prescribed BY
HER TREATING DOCTOR SO LONG AS DR, DAVIES IS OF THE OPINION SAID TREAT
MENT AND PRESCRIPTIVE MEDICATIONS ARE REQUIRED BY THE INJURY OF DECEM
BER 7,1971.*

From JANUARY TO MAY OF 1 9 7 5 , CLAIMANT RECEIVED MANIPULATIVE

TREATMENTS FROM DR. EARL F. BRADFIELD, THE EMPLOYER REFUSED TO PAY
HIS BILL OF 801 DOLLARS. THE EMPLOYER PRESENTED T O ARGUMENTS FOR
ITS FAILURE TO PAY DR. BRADFIELD* S BILL. FIRST, THE OPINION AND ORDER
RENDERED BY THE REFEREE AT THE HEARING LIMITED THE EMPLOYER1 S:RES-
PONSIBILITY TO MEDICAL CARE AND TREATMENT APPROVED BY DR, DAVIES,
CLAIMANT'S TREATING PHYSICIAN AT THE TIME OF THE HEARING. SECOND,
DR. BRADFIELD* S TREATMENT OF THE CLAIMANT INCLUDED THE TREATMENT
OF SYMPTOMS UNRELATED TO CLAIMANT'S COMPENSABLE INJURY.

The REFEREE FOUND THAT ORS 656.245 (1 ) ENTITLED CLAIMANT TO

RECEIVE MEDICAL SERVICES FOR CONDITIONS RESULTING FROM THE INJURY FOR
SUCH PERIOD AS THE NATURE OF THE INJURY REQUIRED, INCLUDING SUCH SER
VICES AS MAY BE REQUIRED AFTER A DETERMINATION OF PERMANENT DISA
BILITY AND THAT ORS 656.245(2) ALLO ED THE CLAIMANT TO CHOOSE HER
O N ATTENDING DOCTOR OR PHYSICIAN  ITHIN THE STATE OF OREGON, THE
RESTRICTIVE NATURE OF THE ORDER DATED JUNE 2 8 , 1 9 73  AS NOT BINDING
ON CLAIMANT NOR A PROPER BASIS FOR THE EMPLOYER* S REFUSAL TO PAY
DR. BRADFIELD* S BILL.

With r sp ct to th tr atm nt afford d claimant for symptoms
UNRELATED TO THE INDUSTRIAL INJURY, DR. BRADFIELD HAD PERFORMED MANI
PULATION OF CLAIMANT'S ARCHES, HO EVER, HE DID NOT CHARGE HER FOR
THIS SERVICE.

The referee ordered the employer to pay the medical bill of

801 DOLLARS, ASSESSED, AS A PENALTY FOR UNREASONABLE RESISTANCE TO
PAYMENT OF COMPENSATION, 10 PER CENT OF THAT AMOUNT, AND A ARDED
CLAIMANT*S COUNSEL AN ATTORNEY FEE.

Th board, on d novo r vi w, affirms th r f r  * s ord r.

ORDER
Th ORDER OF THE REFEREE DATED OCTOBER 1 5 , 1 9 75 IS AFFIRMED.

Claima t's cou sel is awarded as a reaso able attor ey's
FEE FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM
OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 74-1523 MARCH 15, 1976

JACK GREENAWALD, CLAIMANT
POZZI,  ILSON AND ATCHISON,
CLAIMANT* S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members moore a d Phillips.

The claima t requests review by the board of the referee* s
ORDER  HICH UPHELD TlfE STATE ACCIDENT INSURANCE FUND'S DENIAL OF
CLAIMANT'S CLAIM FOR A HEART CONDITION,

Claima t was a 5 0 year old chef at the time he suffered a
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CONDITION ON DECEMBER t 6 1 t 9 7 3 0 NORMALLY I HE HAD AN ASSISTANT 
AND A DISHWASHER, l:'fOWEVER, HE LOST 'iHE SER\IIC_ES OF Hl9 ASSISTANT 1 7 
DAYS PRIOR TO THE INCIDENT IN QUESTION. CLAIMANT USUALL.Y WORKED A 7 
HOUR SHIFT WED.NESDAY THROUGH s·UNDAV BUT DURING THE. AFORESAID 1 7 DAV 
PERIOD HIS WORKING HOURS INCREASED TO t O AND ONE HALF FOR THE WEEK
DAYS AND APPROX I MATE LY 9 AND ONE HALF HOURS ON THE WEEKENDS, CLAIM
ANT HAD NOT BEEN ABLE TO TAKE ANY Tl ME OFF DURING THIS PERIOD - ALSO 
HIS WIFE HAD BEEN HOSPITALIZED ,FOR SURGERY ABOUT 5 OR 6 DAYS PRIOR 
TO DECEMBER 1 6 1 1 9 7 3 • 

C_LAIMANT HAD WORKED UNTIL APPROXIMATELY t 1 • 00 P 0 M 0 SATURDAY, 
DECEMBER 1 5, AND HAD A GOOD NIGHT'S REST. HE ST-ARTED TO WORK SUNDAY, 
DECEMBER 1 6 1 AT APPROXIMATELY 2 • 0 0 _P 0 M 0 ANO AT 9 • 1 5 P 0 M, 1 AFTER 
HE HAD ·swABBED DOWN THE KITCHEN FLOOR, CLAIMANT .WAS SITTING AT THE 
COUNTER DRINKING A CUP OF COFFEE WHEN.HE 'PASSED OUT'• HIS NEXT 
RECOLLECTION WAS AWAKENING IN THE ST 0 VINCENT HOSPITAL 0 

DR 0 WVSHAM 1 A CARDiOLOGIST 1 TESTI.FIED THAT CLAIMANT HAD A VEN-_ 
TRICULAR FIBRILLATION WITH CARDIAC ARREST.AND A PROBABLE ACUTE MYO
CARDIAL INFARCT ION I W iTH CORONARY ATHEROSCLEROSIS AND SRO NCH IAL 
PNEUMONIA• HE FELT THE INFARCTION WAS PROBABLY SMALL AND THERE WAS 
NO DIRECT EVIDENCE TO SUPPORT A CLINICAL DIAGNOSiS OF ATHEROSCLEROSIS• 
THE PNEUMONIA SYMPTOMS WERE CAUSED SY ASPIRATION OF SECRETIONS DURING 
THE UNCONSCIOUSNESS CAUSED BY THE CARDIAC ARREST 0 H.E FELT THAT THE 
RECENT 'CHEST PAINS WHICH CLAIMANT HAD HAD PRIOR TO THE DECEMBER 1 6 
INCIDENT, TOGETHER WITH THE WORK STRESSES AND FATIGUE,. PRECIPITATED 
A RHYTH_M DISTURBANCE OF THE HEART WHICH WAS SOMEHOW RELATED TO THE 
UNUSUAL WORKING CONDITiONS TO WHICH CLAIMANT WAS SUBJECTED FOR A 
PERIOD ·OF 1 7 DAYS PRIOR TO DECEMBER 16 • 

DR. HERBERT E, GRISWOLD, JR 0 1 A CARDIOLOGIST, WAS OF THE OPIN
ION THAT CLAIMANT'S WORK ACTIVITY WAS NOT A FACTOR IN THE DEVELOP
MENT OF HIS ACUTE VENTRICULAR FIBRILLATION, HE BASED HIS OPINION ON 
THE FACT THAT DURING THE 1'7 DAYS OF CONTINUOUS WORK CLAIMANT HAD HAD 
ADEQUATE SL.EEP AND REST, THEREFORE, THE WORK HAD NOT DEPRIVED CLAIM
ANT OF ANY SLEEP NOR HAD THE PROLONGED ACTIVITIES CAUSED FATIGUE• 

THE REFEREE I AFTER CONSIDERING THE CONTRADICTORY EXPERT MEDI
CAL TES-r:1MONY 1 CONCLUDED THAT CLAIMANT HAD FAILED TO MEET HIS BUR-· 
DEN OF PROVING EITHER LEGAL CAUSATION OR MEDICAL CAUSATION AND THAT 
THE FUND'S DENIAL MUST THEREFORE: BE SUSTAINED. 

THE BOARD 1 ON DE NOVO REVIEW, FINDS THAT THE INCIDENT OF DECEM
BER 16 1 1 973 WHICH WAS IDENTIFIED BY DR, WYSHAM AS A VENTRICULAR 
FIBRILLATION WITH RELATING COMPLICATIONS OCCURRED WHILE CLAIMANT WAS 
ON THE JOB, THEREFORE I LEGAL CAUSATION HAD BEEN ESTABLI SHED 0 IN SUS.:_ .. 
TAINING HIS BURDEN OF PROOF 0 CLAIMANT CAN ESTABLISH LEGAL CAUSATION 
SIMPLY BY PROOF THAT HE WAS EXERTING HIMSELF IN THE USUAL OR NORMAL 
WAY IN THE PERFORMANCE OF HISJOB 0 HE IS NOT.REQUIRED TO SHOW THAT HE 
EXERTED UNUSUAL STRAIN OR EFFo'RT0 MAYES V 0 COMPENSATION DEPARTMENT 
( UNDERSCOREQ) , I OR APP 2 3 4 • HOWEVER I THE BOARD AGREES THAT CLAIM
ANT HAS FAILED TO PROVE MEDICAL CAUSATION AND FOR THAT REASON 0 ONLY, 
THE FUND'S DENIAL WAS PROPER 0 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 7 1 197 5 IS .AFFIRMED, 
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HEART CONDITION ON DECEMBER 1 6 , 1 973 ; NORMALLY, HE HAD AN ASSISTANT
AND A DISH ASHER, HO EVER, HE LOST THE SERVICES OF HIS ASSISTANT 17
DAYS PRIOR TO THE INCIDENT IN QUESTION. CLAIMANT USUALLY  ORKED A 7
HOUR SHIFT  EDNESDAY THROUGH SUNDAY BUT DURING THE AFORESAID 17 DAY
PERIOD HIS  ORKING HOURS INCREASED TO 10 AND ONE HALF FOR THE  EEK
DAYS AND APPROXIMATELY 9 AND ONE HALF HOURS ON THE  EEKENDS, CLAIM
ANT HAD NOT BEEN ABLE TO TAKE ANY TIME OFF DURING THIS PERIOD ALSO
HIS  IFE HAD BEEN HOSPITALIZED FOR SURGERY ABOUT 5 OR 6 DAYS PRIOR
TO DECEMBER 1 6 , 1 973 .

Cl im nt h d worked until  pproxim tely 11.00 p, m. S turd y,
DECEMBER 1 5 , AND HAD A GOOD NIGHT1 S REST. HE STARTED TO  ORK SUNDAY,
DECEMBER 16 , AT APPROXIMATELY 2,00 P, M, AND AT 9,15 P, M. , AFTER
HE HAD S ABBED DO N THE KITCHEN FLOOR, CLAIMANT  AS SITTING AT THE
COUNTER DRINKING A CUP OF COFFEE  HEN HE 'PASSED OUT . HIS NEXT
RECOLLECTION  AS A AKENING IN THE ST. VINCENT HOSPITAL,

Dr.  YSHAM, A CARDIOLOGIST, TESTIFIED THAT CLAIMANT HAD A VEN
TRICULAR FIBRILLATION  ITH CARDIAC ARREST AND A PROBABLE ACUTE MYO
CARDIAL INFARCTION,  ITH CORONARY ATHEROSCLEROSIS AND BRONCHIAL
PNEUMONIA. HE FELT THE INFARCTION  AS PROBABLY SMALL AND THERE  AS
NO DIRECT EVIDENCE TO SUPPORT A CLINICAL DIAGNOSIS OF ATHEROSCLEROSIS.
THE PNEUMONIA SYMPTOMS  ERE CAUSED BY ASPIRATION OF SECRETIONS DURING
THE UNCONSCIOUSNESS CAUSED BY THE CARDIAC ARREST. HE FELT THAT THE
RECENT CHEST PAINS  HICH CLAIMANT HAD HAD PRIOR TO THE DECEMBER 16
INCIDENT, TOGETHER  ITH THE  ORK STRESSES AND FATIGUE, PRECIPITATED
A RHYTHM DISTURBANCE OF THE HEART  HICH  AS SOMEHO RELATED TO THE
UNUSUAL  ORKING CONDITIONS TO  HICH CLAIMANT  AS SUBJECTED FOR A
PERIOD OF 17 DAYS PRIOR TO DECEMBER 16,

Dr. HERBERT E. GRIS OLD, JR, , A CARDIOLOGIST,  AS OF THE OPIN
ION THAT CLAIMANT S  ORK ACTIVITY  AS NOT A FACTOR IN THE DEVELOP
MENT OF HIS ACUTE VENTRICULAR FIBRILLATION. HE BASED HIS OPINION ON
THE FACT THAT DURING THE 17 DAYS OF CONTINUOUS  ORK CLAIMANT HAD HAD
ADEQUATE SLEEP AND REST, THEREFORE, THE  ORK HAD NOT DEPRIVED CLAIM
ANT OF ANY SLEEP NOR HAD THE PROLONGED ACTIVITIES CAUSED FATIGUE.

The referee,  fter considering the CONTRADICTORY expert medi

c l TESTIMONY, CONCLUDED THAT CLAIMANT HAD FAILED TO MEET HIS BUR
DEN OF PROVING EITHER LEGAL CAUSATION OR MEDICAL CAUSATION AND THAT
THE FUND' S DENIAL MUST THEREFORE BE SUSTAINED.

The board, o de  ovo review, fi ds that the i cide t of Decem
ber 1 6 , 1 973  HICH  AS IDENTIFIED BY DR,  YSHAM AS A VENTRICULAR
FIBRILLATION  ITH RELATING COMPLICATIONS OCCURRED  HILE CLAIMANT  AS
ON THE JOB, THEREFORE, LEGAL CAUSATION HAD BEEN ESTABLISHED. IN SUS
TAINING HIS BURDEN OF PROOF, CLAIMANT CAN ESTABLISH LEGAL CAUSATION
SIMPLY BY PROOF THAT HE  AS EXERTING HIMSELF IN THE USUAL OR NORMAL
 AY IN THE PERFORMANCE OF HIS JOB. HE IS NOT REQUIRED TO SHO THAT HE
EXERTED UNUSUAL STRAIN OR EFFORT. MAYES V. COMPENSATION DEPARTMENT
(UNDERSCORED) , 1 OR APP 2 3 4 , HO EVER, THE BOARD AGREES THAT CLAIM
ANT HAS FAILED TO PROVE MEDICAL CAUSATION AND FOR THAT REASON, ONLY,
THE FUND S DENIAL  AS PROPER.

ORDER
Th ord r of th r f r  dat d Nov mb r 7, 1975 is affirm d.
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WCB CASE NO. 7~3-416 

CARMA ANDERSON, CLAIMANT 
GALTON AND POPICK 0 CLAIMANT'S ATTYS• 
DEPT 0 OF JUSTICE: 0 DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 16,. 1976 

REVIEWED BY B<;)ARq MEMBERS Wl,LSON, AND MOORE. 

THE CLAIMANT REQUESTS REVIEW BY TH.E BOARD OF THE REFEREE' s 
ORDER WHICH HELD THAT THE STATE ACCIDENT INSURANCE FUND SHOULD PRE
VAIL ON THE ISSUE OF'WHETHER'THE CLAIMANT .WAS ENTITLE� TO PENALTIES 
AND ATTORNEY FEES FOR FAILURE TO PAY A PENALTY ASSESSED UNDER A 
PRIOR REFEREE'S ORDER PENDi.NG APPEAL•. 

THIS ISSUE WAS PREVIOUSLY RULED ON BY THE'SAME REFEREE IN AN' 
OPINION AND ORDER ENTERED ON OCTOBER ~ 1 ·1 1 9 7 5 • ARNOLD ANDERSON, ' 
CLAIMANT ( UNDERSCORED) 1 WCB CASE NO• 7.5-1553 • IN THAT CASE. THE 
REFEREE DECLINED TO IMPOSE PENAL TIES AND ASSESS ATTORNEY FE:Es·· ON 
THE RATIONALE THAT .THE LEGISLATIVE INTENTION WAS TO EF.FECT A QUICK 
DELIVERY SYSTEM OF BENEFITS AND ONCE THE COMPENSATION DUE HAD BEEN 
PAID IT WOULD NOT BE NECESSARY TO D.ELIVER 1 IN ADDITION 0 'A PENALTY 
TO CARRY OUT THE PURPOSES OF THE LEGISLATION PENDING APPEAL• 

THE ·BOARD, ON DE _NOVO REVIEW, NOTES THAT IT. AFFIRMED 'THE 
REFE,REE 1 S RULING IN THE .ARNOLD ANDERSON CASE ( UNDERSCORED) AND. 
FINDS· NO REASON TO CHANGE ITS. POSITION WITH RESPECT TO THIS ISSUE• 
,THE OPINION' AND ORDER OF THE REFEREE SHOULD BE AFFIRMED• 

. ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 2 2, 1975 IS AFFIRMED 0 

WCB CASE NO. 75_:38.72 

HARLEY SHORT, CLAIMANT 
EVOHL F 0 MALAGO_N, CLAIMANT'S ATTY. 
DEPT;. OF 'JUSTICE, DEFENSE ATTY• 
ORDER DESIGNATING PAVING AGENCY PURSUANT 

. TO OR s 6 5 6 • 3 O 7 

MARCH 16,· 1976 

0N JANUARY 3·0, 1976 THE BOARD 0 EXERCISING ITS OWN MOTION JURIS
DICTION UNDER THE PROVISIONS OF ORS 6 5 6 • 2 7 8 • REMANDED CLAIMANT'S RE
QUEST TO REOPEN HIS JANUARY 1 1 , 196 8 CLAIM TO THE HEARINGS DIVISION 
TO BE HEARD ON A. CONSOL.I DATED BASI.S WIT.H CLAi'MANT' S REQUES-T FO.R HEAR
ING ON THE STATE ACCIDENT INSURANCE FUND. DENIAL OF HIS CLArM FOR AN 
INJURY ALL.EGE � TO HAVE. BEEN SUFFERED ON FEBRUARY 2 7 1 1 9 7 5 • . AT THE 
TIME OF THE 196 8 INJURY THE WORKMEN'S COMPENSATION COVERAGE WAS 
FURNISHED BY AETNA CASUALTY AND SURETY COM PA.NV. IN 197 5 THIS COVER~ 

. AGE ·wAS FURNISHED BY THE FUND 0 

HEARING WAS SE,:' FOR MARCH 12 1 .·.1 9,76 AT EUGENE~ OREGON AND AL..L · 
PARTIES VVERE NOTIFIED. AT THE HEARING, COUNSELFOR AETNA ADVISED 
THE REFEREE THAT HE WAS NOT READY TO PROCEED,. STATING THAT AETNA " 
WAS UNAWARE THAT THE MATTER H.AD, BEEN SET FOR HEARING. THE GROUNDS" 
ASSERTED APPEARED REASONABLE AND THE REFEREE ,C.ONTl'NUED THE CASE~ 
SAYING HE WOULD ENDEAVOR TO HAVE IT RESCHEDULED AS SOON AS POSSIBLE. 

THE ISSUE TO BE DETERMINED WAS WHETHER CLAIMANT HAD SUFFERED 

-2 95-

WCB CASE NO. 75-3416 MARCH 16, 1976

CARMA ANDERSON, CLAIMANT
GAUTON AND POP1CK, CLAIMANT S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

R vi w d by boarp m mb rs wilson and moor ,

Th claimant r qu sts r vi w by th board of th r f r  ’s
ORDER  HICH HELD THAT THE STATE ACCIDENT INSURANCE FUND SHOULD PRE
VAIL ON THE ISSUE OF  HETHER THE CLAIMANT  AS ENTITLED TO PENALTIES
AND ATTORNEY FEES FOR FAILURE TO PAY A PENALTY ASSESSED UNDER A
PRIOR REFEREE S ORDER PENDING APPEAL,

This issue was previously ruled o by the same referee i a 

OPINION AND ORDER ENTERED ON OCTOBER 31, 1975, ARNOLD ANDERSON,
CLAIMANT (UNDERSCORED) ,  CB CASE NO, 7 5 -1 5 5 3 . IN THAT CASE THE
REFEREE DECLINED TO IMPOSE PENALTIES AND ASSESS ATTORNEY FEES ON
THE RATIONALE THAT THE LEGISLATIVE INTENTION  AS TO EFFECT A QUICK
DELIVERY SYSTEM OF BENEFITS AND ONCE THE COMPENSATION DUE HAD BEEN
PAID IT  OULD NOT BE NECESSARY TO DELIVER, IN ADDITION, A PENALTY
TO CARRY OUT THE PURPOSES OF THE LEGISLATION PENDING APPEAL,

Th BOARD, ON DE NOVO REVIE , NOTES THAT IT AFFIRMED THE
REFEREE S RULING IN THE ARNOLD ANDERSON CASE (UNDERSCORED) AND
FINDS NO REASON TO CHANGE ITS POSITION  ITH RESPECT TO THIS ISSUE,
THE OPINION AND ORDER OF THE REFEREE SHOULD BE AFFIRMED,

ORDER
Th ord r of th r f r  dat d D c mb r 22, 1975 is affirm d,

WGB CASE NO. 75-3872 MARCH 16, 1976

HARLEY SHORT, CLAIMANT
EVOHL F. MALAGON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER DESIGNATING PAYING AGENCY PURSUANT
TO ORS 656.307

On JANUARY 3 0 , 1 9 76 THE BOARD, EXERCISING ITS O N MOTION JURIS
DICTION UNDER THE PROVISIONS OF ORS 656.278, REMANDED CLAIMANT S RE
QUEST TO REOPEN HIS JANUARY 1 1 , 1 9 6 8 CLAIM TO THE HEARINGS DIVISION
TO BE HEARD ON A CONSOLIDATED BASIS  ITH CLAIMANT'S REQUEST FOR HEAR
ING ON THE STATE ACCIDENT INSURANCE FUND DENIAL OF HIS CLAIM FOR AN
INJURY ALLEGED TO HAVE BEEN SUFFERED ON FEBRUARY 27, 1975, AT THE
TIME OF THE 1 96 8 INJURY THE  ORKMEN'S COMPENSATION COVERAGE;  AS
FURNISHED BY AETNA CASUALTY AND SURETY COMPANY. IN 1 9 75 THIS COVER
AGE  AS FURNISHED BY THE FUND,

H aring was s t for march i 2 , 1 976 at  ug n , Or gon and all
PARTIES  ERE NOTIFIED. AT THE HEARING, COUNSEL FOR AETNA ADVISED
THE REFEREE THAT H  AS NOT READY TO PROCEED, STATING THAT AETNA
 AS UNA ARE THAT THE MATTER HAD,BEEN SET FOR HEARING. THE GROUNDS
ASSERTED APPEARED REASONABLE AND THE REFEREE CONTINUED THE CASE,
SAYING HE  OULD ENDEAVOR TO HAVE IT RESCHEDULED AS SOON AS POSSIBLE.

Th issu to b d t rmin d was wh th r claimant
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NEW INJURY IN 1 9 7.5 OR AN AGGRA_VATION .O.F THE 196 8 INJURY 0 IF THE 
FORMER, IT WOULD BE THE RESPONSIBIL..IT.Y"OF THE !='UNO, . IF THE LATTER 
THE RE:SPONSIBILITY OF AETNA 0 ' CLAIMANT'S COUNSEL REQUESTED THAT 
ONE OF THE CARRIERS BE DESIGNATED AS PAYING -AGENCY PENDING A DETER-; ,;• \ 

MINATION OF THIS RESPONSIBILITY0 

THE BOARD, PURSUANT TO THE PROVISIONS OF ORS 6 5 6 • 3 0 7, DESIG
NATES AETNA CASUALTY AN_D SURETY COMPANY TO PAY CL.P..IMANT COMPENSA
TION, AS PROVIDED BY LAW, COMMENCING MARCH I 2 • I 9 76 AND UNTIL A 
DETERMINATION OF THE-. RES PONS IBL.E PAYING PARTY HAS BEEN MADE 0 

.. WCB CASE NO. 
.WCB CASE NO. 

EARL LARSON, · CLAIMANT 

75-2770 
75;._1729 

GAL.TON AND POPICK, CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE~ DEFENSE ATTY 0 

RE QUE ST FOR REVIEW" BY" SAi F 
CROSS REQUEST FOR REVfEW BY CLAIMANT 

MARCH 16, 

REVIEWED BY ,B'OARD MEMBERS MOORE AND PHILLIPS • 

1976 

. THE STATE AC.Cl DENT .INSURANCE FUND REQUES.TS REVIEW BY THE BOARD 
OF THE 'REFEREE'S ORDER WHICH DIRECTED THE FUND TO REVERSE ITS BOOK
KEEPING ENTRY WHEREIN IT CREDITE.D FROM MARCH 18 1 1975 THE PERMANENT 
PARTIAL DISABILITY PAYMENTS TOWARDS. PAYMENT DUE .FOR TEMPORARY TOTAL 
DISABILITY UNDER CLAIM HC 426551 (WCB CASE N0 0 75-2770) AND ORDERED 
IT TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY FEE 0 THE REFEREE 
FURTHER DIRECTED THAT THE CLAIM FOR' AGGRAVATION UNDER SAIF CLAIM HC 
305717 (WCB CASE N00 75-1729) BE DENI_ED 0 THE CLAIMANT FILED A CROSS 
REQUEST FOR REVIEW. - . -

A STIPULATION WAS APPROVED MARCH 18 1 197 5 WHICH REOPENED CLAIM
ANT'S BACK CLAIM DESIGNATED HC 4 2 6 551 - TH!:c FUND SUSPENDED PAYf\/ENT 
UPON THE PE.RMANENT PARTIAL. DISABILITY AWARD AS OF THAT D},'ITE AND COM
MENCED CREDITING IT TOWARDS TEMPORARY TOTAL t;>ISABILITY0 

iHE REFEREE FOUND THAT THE STI PU LAT ION PROVIDED THAT ALL. ISSUES 
HAD BEEN FULLY COMPROMISED AND RESOLVED AND THAT NO MENTION HAD BEEN 
MADE OF A RIGHT TO OFFSET· WHICH COULD HAVE BEEN MADE OR RESERVED AT 
THAT TIME 0 HE CONCLUDED THAT THE STIPULATION WHICH PURPORTED. TO SET~ 
TLE ALL ISSUES BY WAY OF COMPROMISE TOOK THE MATTER OUT -OF THE PRO
VISIONS OF ORS 656 0 268,(3) WHICH PROVIDES FOR THE CLOSURE OF C.LAIMS 
UNDER NOR MAL CIRCUMSTANCE S 0 -

CLAIMANT IN;JURED HIS RIGHT SHOULDER IN MAY 1.971 AND .ON NOVEMBER 
10 1 1971 HE WAS READMITTED TO ST 0 JOSEPHYS HOSPITAL FOR AN. ACROMI
ONECTOMY AND REPAIR OF THE RIGHT SHOULDER ROTATOR CUFF 0 HE WAS ABLE 
·ro RESUME WORK FOLLOWIN~' SURG~_RY BUT HAD 'cONSID!;RABLE PAIN. 

IN OCTOBER 1972 CLAIMANT )\GAi~ INJURED HIMSELF AND IN MARCH 1973 
UNDERWENT A MYELOGRAM AND A SECOND LAMINECTOMY0 . AFTER A HEARING, 
THE REFEREE FOUND THAT HAD IT NOT BEEN FOR THE COMPASSIONATE ATTI-.. 
TUDE OF CLAIMANT'S EMPLOYER AND THE FACT.THAT CLAIMANT HAD A LONG 
RECORD OF SERVICE THAT CL.:AIMANT ·wouLD HAVE.HAD DIFFICULTY FINDING 
ANY JOB 0 HE AWARDED CLAJM·ANT. 1 6 0 DEGREES FOR - UNSCHEDULED DISABILITY 
RESULTING FROM THE RIGHT. SHOULDER INJ_URY • THIS AWARD WAS AFFIRMED 
BY THE BOARD AND THE <i>IRCU_IT COURT. 

0N MARCH 1 8, 1 975 CLAIM,ANT WAS HOSPITAl;-~ZED AGAIN AND DISCHARGED 

-

-

-

A NE INJURY IN 1 9 75 OR AN AGGRAVATION OF THE 1 968 INJURY, IF THE
FORMER, IT  OULD BE THE RESPONSIBILITY OF THE FUND, IF THE LATTER
THE RESPONSIBILITY OF AETNA. CLAIMANT1 S COUNSEL REQUESTED THAT
ONE OF THE CARRIERS BE DESIGNATED AS PAYING AGENCY PENDING A DETER
MINATION OF THIS RESPONSIBILITY.

Th BOARD, PURSUANT TO THE PROVISIONS OF ORS 6 5 6.3 07 , DESIG
NATES AETNA CASUALTY AND SURETY COMPANY TO PAY CLAIMANT COMPENSA
TION, AS PROVIDED BY LA , COMMENCING MARCH 1 2 , 1 9 76 AND UNTIL A
DETERMINATION OF THE RESPONSIBLE PAYING PARTY HAS BEEN MADE.

WCB CASE NO. 75-2770 MARCH 16, 1976
WCB CASE NO. 75-1729

EARL LARSON, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIE BY SAIF
CROSS REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members moore a d Phillips.

The STATE ACCIDENT insur nce fund requests REVIE BY THE BOARD
OF THE referee s ORDER  HICH DIRECTED THE FUND TO REVERSE ITS BOOK
KEEPING ENTRY  HEREIN IT CREDITED FROM MARCH 1 8 , 1 97 5 THE PERMANENT
PARTIAL DISABILITY PAYMENTS TO ARDS PAYMENT DUE FOR TEMPORARY TOTAL
DISABILITY UNDER CLAIM HC 42 6 5 5 1 ( CB CASE NO. 7 5 -2 7 7 0) AND ORDERED
IT TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY FEE. THE REFEREE
FURTHER DIRECTED THAT THE CLAIM FOR AGGRAVATION UNDER SAIF CLAIM HC
3 0 5 7 1 7 ( CB CASE NO. 7 5 -1 7 2 9 ) BE DENIED. THE CLAIMANT FILED A CROSS
REQUEST FOR REVIE .

A STIPULATION  AS APPROVED MARCH 1 8 , 1 9 7 5  HICH REOPENED CLAIM
ANT'S BACK CLAIM DESIGNATED HC 4 2 6 55 1 THE FUND SUSPENDED PAYMENT
UPON THE PERMANENT PARTIAL DISABILITY A ARD AS OF THAT D^TE AND COM
MENCED CREDITING IT TO ARDS TEMPORARY TOTAL DISABILITY.

The referee fou d that the stipulatio provided that all issues

HAD BEEN FULLY COMPROMISED AND RESOLVED AND THAT NO MENTION HAD BEEN
MADE OF A RIGHT TO OFFSET  HICH COULD HAVE BEEN MADE OR RESERVED AT
THAT TIME. HE CONCLUDED THAT THE STIPULATION  HICH PURPORTED TO SET
TLE ALL ISSUES BY  AY OF COMPROMISE TOOK THE MATTER OUT OF THE PRO
VISIONS OF ORS 6 56.2 6 8.(3 )  HICH PROVIDES FOR THE CLOSURE OF CLAIMS
UNDER NORMAL CIRCUMSTANCES,

Cl im nt injured his right shoulder in m y 1.971  nd on November
10, 197 1 HE  AS READMITTED TO ST. JOSEPH'S HOSPITAL FOR AN ACROMI
ONECTOMY AND REPAIR OF THE RIGHT SHOULDER ROTATOR CUFF. HE  AS ABLE
TO RESUME  ORK FOLLO ING SURGERY BUT HAD CONSIDERABLE PAIN.

In OCTOBER 1 9 72 CLAIMANT AGAIN INJURED HIMSELF AND IN MARCH 1973
UNDER ENT A MYELOGRAM AND A SECOND LAMINECTOMY. AFTER A HEARING,
THE REFEREE FOUND THAT HAD IT NOT BEEN FOR THE COMPASSIONATE ATTI
TUDE OF CLAIMANT S EMPLOYER AND THE FACT. THAT CLAIMANT HAD A LONG
RECORD OF SERVICE THAT CLAIMANT  OULD HAVE HAD DIFFICULTY FINDING
ANY JOB. HE A ARDED CLAIMANT 1 6 0 , DEGREES FOR UNSCHEDULED DISABILITY
RESULTING FROM THE RIGHT SHOULDER INJURY, THIS A ARD  AS AFFIRMED
BY THE BOARD AND THE CIRCUIT COURT.

On MARCH 1 8 , 1 975 CLAIMANT  AS HOSPITALIZED AGAIN, AND DISCHARGED
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ON APRIL 1 1 1975• THE DISCHARGE NOTE INDICATES CLAIMANT HAD A_L0NG 
HISTORY OF.LOW- BACK PAIN AN_D HAD BEEN ADMITTED AF"fE:Fl AN ACUTE EXACER
BATION• THE DISCHARGE ALSO INDICATED THAT CLAIMANT HAD A HISTORY OF 
AN OLD- ROTATOR CUFF INJURY AND HAD HAD CONSiDERABLE PAIN IN THE RIGHT 
SHOULDER. THE FINAL DIAGNOSIS WAS LOW BACK STRAIN SUPERIMPOSED ON 
AN OLD DEGENERATIVE DISC DISEASE - ROTATOR CUFF TEAR 1 RIGHT SHOULDER 1 

OLD• 

ON APRIL 16 0 1974 DR 0 MCGOUGH STATED THAT CLAIMANT'S CONDI
TION WA5 1 AT_ THAT TIME, CONSIDERABLY WORSE THAN IT WAS ON AUGUST .1 6 • 
1974 0 HE CAUSALLY RELATED CLAIMANT'S BACK SYMPTOMS TO_. HIS PREVIOUS 
B°ACK INJURY• BASED UPON THIS, THE BACK INJURY CLAIM WAS REOPENED FOR 
MEDICAL TREATMENT AND TEMPORARY TOTAL. DISABILITY BENEFITS BEGINNING 
MARCH 18 0 1975• IN A LETTER, DATED MAY 15 1 1975 1 THE FUND iNDIC.ATED 
IT WAS LEAVI_NG THE SHOULDER INJURY CLAIM ·1N ITS PRESENT STATUS, STAT
ING THAT IF THE CLAIM WERE REOPENED THE PERMANENT PARTIAL DISABILITY 
AWARD WOULD BE CANCELLED AND CLAIIVIANT WOULD BE ENTITLED TO TEMPO
RARY TOTAL DISABILITY BENEFITS IN ONLY ONE CLAIM WHICH WOULD RESULT 
IN"Hl"S MONTHLY BENEFIT BEING DECREA_SED. THE BACK CLAIM WAS REOPENED 

·AND. THE SHOULDER INJURY CLAIM REMAINED CLOSED 0 

ON JULY 9 • 1 97_5 THE CLAIMANT'S CLAIM FOR AGGRAVATION OF ·HIS 
R-IGHT SHOULDER INJURY WAS DENIED BY THE FUND 0 

THE REFEREE. FOUND THAT CLAIMANT HAD FAILED TO MEET HIS BURDEN 
OF PROOF THAT HIS RIGHT SHOULDER CONDITION HAD WORSENED AND, THERE
FORE, HIS c·LAIM FOR AGGRAVATION ·WAS PROPERLY DENIED 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU
SIONS OF. THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 2 6, 197 5 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW 1 THE- SUM OF 300 
DOLLARS 1 -PAYABLE BY THE STAT_E ACCIDENT INSURANCE FUND 0 

WCB CASE NO~ 74-2699 

IMRE KASZA, CLAIMANT 
FLINN, LAKE AND BROWN 1 

CLAIMANT' S ATTYSo 
RALPH TODD, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 16, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS 0 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF A REFEREET s ORDER 
WHICH GRANTED CLAIMANT 6 0 PER-CENT UNSCHEDULED LOW BACK DISABILITY 
EQUAL TO 192 DEGREES~_ CLAIMANT CONTENDS HE IS PERMANENTLY AND 
TOTALLY DISABLED0 

CL.AIM ANT, WHO WAS 4 0 YEARS OF AGE AT THE TIME OF HEAR ING, 
WAS BORN· AND_ RAISED IN A RURAL AREA OF HUNGARY WHERE HE HAD 8 YEARS. 
OF PUBLIC SCHOOLING, WORKED ON THE FAMILY FARM AND ENTERED THE 
HUNGARIAN ARMY 0 HE C-AME TO THE UNITED STATES IN 195 7 AND WORKED 
AT UNSKILLED JOBS UNTIL HE LEARNED THE TRADE OF WELDING 0 WHILE EM
PLOYED AS A WELDER, CLAiMANT SUSTAINED A COMPENSABLE INJURY ON 
APRIL 1 9 1 I 9 7 2 • 

-2 97-

ON APRIL. 1 , 1 97 5 . THE DISCHARGE NOTE INDICATES CLAIMANT HAD A LONG
HISTORY OF LO BACK PAIN AND HAD BEEN ADMITTED AFTER AN ACUTE EXACER
BATION. THE DISCHARGE ALSO INDICATED THAT CLAIMANT HAD A HISTORY OF
AN OLD ROTATOR CUFF INJURY AND HAD HAD CONSIDERABLE PAIN IN THE RIGHT
SHOULDER. THE FINAL DIAGNOSIS  AS LO BACK STRAIN SUPERIMPOSED ON
AN OLD DEGENERATIVE DISC DISEASE ROTATOR CUFF TEAR, RIGHT SHOULDER,
OLD.

On APRIL 1 6 , 1 9 74 DR. MCGOUGH STATED THAT CLAIMANT S CONDI

TION  AS, AT THAT TIME, CONSIDERABLY  ORSE THAN IT  AS ON AUGUST 16 ,
1 9 7 4 . HE CAUSALLY RELATED CLAIMANT'S BACK SYMPTOMS TO HIS PREVIOUS
BACK INJURY. BASED UPON THIS, THE BACK INJURY CLAIM  AS REOPENED FOR
MEDICAL TREATMENT AND TEMPORARY TOTAL DISABILITY BENEFITS BEGINNING
MARCH 1 8 , 1 97 5 . IN A LETTER, DATED MAY 1 5 , 1 975 , THE FUND INDICATED
IT  AS LEAVING THE SHOULDER INJURY CLAIM IN ITS PRESENT STATUS, STAT
ING THAT IF THE CLAIM  ERE REOPENED THE PERMANENT PARTIAL DISABILITY
A ARD  OULD BE CANCELLED AND CLAIMANT  OULD BE ENTITLED TO TEMPO
RARY TOTAL DISABILITY BENEFITS IN ONLY ONE CLAIM  HICH  OULD RESULT
IN HIS MONTHLY BENEFIT BEING DECREASED. THE BACK CLAIM  AS REOPENED
AND THE SHOULDER INJURY CLAIM REMAINED CLOSED.

On JULY 9 , 1 97 5 THE CLAIMANT'S CLAIM FOR AGGRAVATION OF HIS
RIGHT SHOULDER INJURY  AS DENIED BY THE FUND,

Th r f r  found that claimant had fail d to m  t his burd n
of proof that his right should r condition had wors n d and, th r 
for , HIS CLAIM FOR AGGRAVATION  AS prop rly d ni d.

Th board, on d novo r vi w, affirms th findings and conclu
sions OF THE REFEREE.

ORDER

The ORDER OF THE REFEREE DATED SEPTEMBER 2 6 , 1 9 7 5 IS AFFIRMED.

Claima t s cou sel is awarded as a reaso able attor ey s fee
FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM OF 300
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

 CB CASE NO. 74-2699 MARCH 16, 1976

IMRE KASZA, CLAIMANT
FLINN, LAKE AND BRO N,
cl im nt s ATTYS.

RALPH TODD, DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members moore a d Phillips.

Claima t requests review by the board of a referee s order

 HICH GRANTED CLAIMANT 6 0 PER CENT UNSCHEDULED LO BACK DISABILITY
EQUAL TO 192 DEGREES., CLAIMANT CONTENDS HE IS PERMANENTLY AND
TOTALLY DISABLED.

Claimant, who was 40 y ars of ag at th tim of h aring,
 AS BORN AND. RAISED IN A RURAL AREA OF HUNGARY  HERE HE HAD 8 YEARS
OF PUBLIC SCHOOLING,  ORKED ON THE FAMILY FARM AND ENTERED THE
HUNGARIAN ARMY. HE CAME TO THE UNITED STATES IN 1 9 5 7 AND  ORKED
AT UNSKILLED JOBS UNTIL HE LEARNED THE TRADE OF  ELDING.  HILE EM
PLOYED AS A  ELDER, CLAIMANT SUSTAINED A COMPENSABLE INJURY ON
APRIL 19,1972.
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WAS TREATED ON MAY 5, 1972 BY DR 6 VARNEY FOR A BACK 

STRAIN. HE CONTINUED TO WORK UNTIL HIS JOB WAS TERMJNAT!tD ON MAY 3 It 
1972• AFTER Co'NSERVATIVE TREATMENT FAILED TO ALLEVIATE CLAIMANT'S 

SYMPTOMS, ON JUNE 15 1 197 3 HE UNDERWENT A LUMBOSACRAL FUSION AT L4 -St• 

ON MAY 2 1 1974 A DETERMINATION ORDER AWARDED CLAIMANT 40 PER 

CENT UNSCHEDULED LOW BACK DISABILliY EQUAL TO 128 DEGREES• 

0N MARCH 6, 1 9 7 5 DR• SCHROEDER SAW CLAIMANT AND FELT THAT REA

SONABLE RESULTS HAD BEEN OBTAINED FROM THE FUSION BUT CLAIMANT HAD 

SOME DISABLING PAIN. HE RECOMMENDED TRAINING IN SOME FORM OF LIGHT 

WORK• HE REFERRED CLAIMANT TO THE PAIN CLINIC WHERE HE PARTICIPATED 
IN THE CLINIC PROGRAM AT A LOW LEVEL BUT WAS UNABLE TO TOLERATE THE 

EXERCISES BECAUSE OF PAIN• 

CLAIMANT WAS ENROLLED BY THE DIVISION OF VOCATIONAL. REHABILI

TATION AT L.ANE COMMUNITY COLLEGE IN A COURSE OF MECHANICAL DRAFTING 

WHERE HE DID NOT PROGRESS DUE TO THE LANGUAGE BARRIER AND HIS PHY

SICAL INABILITY TO WITHSTAND THE DEMANDS OF THE SCHOOLING. CLAIMANT 
WAS URGED TO CONTINUE HIS CLASS IN ENGLISH LANGUAGE AND HE DID REACH 

A' FIFTH GRADE' READING LEVEL 0 

ON DE NOVO REVIEW OF THE RECORD BY THE BOARD, IT IS NOTED THAT 

CLAIMANT WAS EXAMINED ON JULY 1 7, 197 5 BY THE ORTHOPEDIC CONSULTANTS 

WHO CONSIDERED CLAIMANT HAD SUFFERED A MODERATELY SEVERE DISABILITY 

TO THE BACK 0 ·THEREFORE, THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED 

TO AN AWARD OF 75 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED 

DISABILITY 0 

ORDER 

THE ORDER OF THE REFEREE IS MODIFIED. 

CLAIMANT IS AWARDED 75 PER CENT OF THE MAXIMUM ALLOWABLE FOR 

UNSCHEDULED DISABIL.ITY 0 THIS IS IN LIEU OF AND NOT IN ADDITION TO PRE

VIOUS AWARDS 0 

CLAIMANT'S COUNSEL SHALL BE AWARDED AS A REASONABLE ATTORNEY'S 

FEE FOR HIS SERVICE IN CONNECTION W 1TH TH IS BOARD REVIEW, '2 5 PER CENT 

OF THE COMPENSATION INCREASED BY THIS AWARD PAYABLE OUT OF SUCH COM

PENSATION, AS PAID, NOT TO EXCEED 2,300 DOLLARS 0 

WCB CASE NO. 75-1289 

VASILY BODUNOV, CLAIMANT 
DYE AND OLSON, CLAIMANT'S ATTYS 0 

PHILIP A 0 MONGRAIN, DEFENSE ATTY 0 

REQUEST FOR REV JEW BY EM PLOY ER 

MARCH 16, 1 976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS 0 

THE EM PLOVER SEE KS REVIEW BY THE BOARD OF THE REFERE.E' S ORDER 

WHICH REMANDED CLAIMANT• S CLA.iM TO IT FbR PAYMENT OF COMPENSATION 
PURSUANT TO ORS 656 0 245 WITH SUCH COMPENSATION TO INCLUDE, BUT NOT 
NECESSARILY LIMITED TO, EXPENSES RELATED TO CLAIMANT• S .RIGHT EYE 
TREATMENT, EXAMINATIONS, AND THE COST OF A PAIR OF GL.ASSES 0 THE ORDER 
AFFIRMED THE DETERMINATION ORDER DATED NO~~MBER 2 6 • i 9 7 4 WHICH HAD 
AWARDED CLAIMANT TE~PORARY TOTAL DISABILITY COMPENSATION _ONLY 0 

• . ·• •. •• •. • , I • . 

·CLAIMANT SUFFERED A COMPENSABLE INJURY IN MARCH_ 137 3 WHEN HE 
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Claima t was treated o .may 5, 1972 by dr. var ey for a back

STRAIN. HE CONTINUED TO  ORK UNTIL HIS JOB  AS TERMINATED ON MAY 3 1 ,
1 97 2 , AFTER CONSERVATIVE TREATMENT FAILED TO ALLEVIATE CLAIMANT S
SYMPTOMS, ON JUNE 1 5 , 1 97 3 HE UNDER ENT A LUMBOSACRAL FUSION AT L4 -SI .

On MAY 2 , 1 974 A DETERMINATION ORDER A ARDED CLAIMANT 4 0 PER

CENT UNSCHEDULED LO BACK DISABILITY EQUAL TO 128 DEGREES.

On MARCH 6 , 1 9 7 5 DR. SCHROEDER SA CLAIMANT AND FELT THAT REA

SONABLE RESULTS HAD BEEN OBTAINED FROM THE FUSION BUT CLAIMANT HAD
SOME DISABLING PAIN. HE RECOMMENDED TRAINING IN SOME FORM OF LIGHT
 ORK. HE REFERRED CLAIMANT TO THE PAIN CLINIC  HERE HE PARTICIPATED
IN THE CLINIC PROGRAM AT A LO LEVEL BUT  AS UNABLE TO TOLERATE THE
EXERCISES BECAUSE OF PAIN.

Claima t was e rolled by the divisio of vocatio al rehabili

t tion AT LANE COMMUNITY COLLEGE IN A COURSE OF MECHANICAL DRAFTING
 HERE HE DID NOT PROGRESS DUE TO THE LANGUAGE BARRIER AND HIS PHY
SICAL INABILITY TO  ITHSTAND THE DEMANDS OF THE SCHOOLING. CLAIMANT
 AS URGED TO CONTINUE HIS CLASS IN ENGLISH LANGUAGE AND HE DID REACH
A FIFTH GRADE' READING LEVEL.

On DE NOVO REVIE OF THE RECORD BY THE BOARD, IT IS NOTED THAT
CLAIMANT  AS EXAMINED ON JULY 1 7 , 1 97 5 BY THE ORTHOPEDIC CONSULTANTS
 HO CONSIDERED CLAIMANT HAD SUFFERED A MODERATELY SEVERE DISABILITY
TO THE BACK. -THEREFORE, THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED
TO AN A ARD OF 7 5 PER CENT OF THE MAXIMUM ALLO ABLE FOR UNSCHEDULED
DISABILITY.

ORDER
The order of the referee is modified.

Claima t is awarded 75 per ce t of the maximum allowable for

u scheduled disability, this is i lieu of a d  ot i additio to pre
vious A ARDS.

Cl im nt s counsel sh ll be  w rded  s  re son ble

FEE FOR HIS SERVICE IN CONNECTION  ITH THIS BOARD REVIE , 25
OF THE COMPENSATION INCREASED BY THIS A ARD PAYABLE OUT OF
PENSAT ION, AS PAID, NOT TO EXCEED 2 , 3 0 0 DOLLARS.

WCB CASE NO. 75-1289 MARCH 16, 1976

VASILY BODUNOV, CLAIMANT
DYE AND OLSON, CLAIMANT* S ATTYS.
PHILIP A. MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIE BY EMPLOYER

Reviewed by board members moore a d Phillips.

The employer seeks review by the board of the referee's order
 HICH REMANDED CLAIMANT'S CLAIM TO IT FOR PAYMENT OF COMPENSATION
PURSUANT TO ORS 6 56.2 4 5  ITH SUCH COMPENSATION TO INCLUDE, BUT NOT
NECESSARILY LIMITED TO, EXPENSES RELATED TO CLAIMANT* S RIGHT EYE
TREATMENT, EXAMINATIONS, AND THE COST OF A PAIR OF GLASSES. THE ORDER
AFFIRMED THE DETERMINATION ORDER DATED NOVEMBER 2 6 , 1 974  HICH HAD
A ARDED CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION ONLY.

Claima t suffered a compe sable i jury i march 1973 whe he

ATTORNEY* S
PER CENT
SUCH COM-
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wAs ~1'ttYcK;J~Elf9~.~~';:tE': RIGH"'r,J1rrt•-a:v::A c.H.1:sib.:.-:·14E·:iw:As'.,\-~\.-tARPEN1NG •. HE. 
SUFFERED ~ VER1"1CAL L.ACE~ATION BEL:..OW THE RIGHT EYE_ AND THEREAFTER HAO 
DIFFICULTY WITH HIS RIGHT EVE VISION. IN APRIL 1973 !SURGERY WAS ~Ef.t- · . 
FORMED FoR REDucT10N oF AN 1NF'~A~o'R'~r't'.>.!C0 R1M(F;fiAc:¼"uR·i·:ANC>' 1¾-'w>,s ·RecoM
MENDED THAT CL.AIMANT OBTAIN GL.ASSES "TO.,ALtiEV-l'ATE;;t;LAi·MAN·T'· S 01::'"MON~ 
STRABLE NEAR Al'ID.FAR VISION DEFIClf;•NCY_- ''•;,·;: < ·,··:·.,·)·.;. '.· 

,.:."'•,·'C'".. ::i .. :t~•-~ ':\_.:_~.,.~/,.·· .·.-.:;. /-.--·' ~-···~ ... 'I ... : ,.-:!: .. ----· ·_ 

IN SEPTEMBER_ 1973 CL.AIMANT' s TREATING PHvs1c·iAN;··,DR1j BETT·s, 
INDICATED THAT CLAI.MANT DID NOT-THENt H'AVE•,ANv:· PERMA.NE·NT··:IMPAl•R'MENTe 
AFTER CL.AIMANT HAD TWICE FAILED TO KEEP APPOINTMENTS WITH DOCTORS 
FOR THE PURPOSE~.,~.Fkc"-qs1~~-G: EX..AMINAT::;1.oN, .·•1T.·wAs··oETERIVl'IN.e:b :THAT IN
SUFFICIENT EVIDE.NCE EXISTE-D TO SUPPORT A DE,-ERMINATION OF PERMANENT. 

p'AR:::~·~·\D,;·::·~;~;I:~.~\;;/::.~~\':/\'.:'~:,. •';;;\\,\:.,t/~·\'.;:_: .:~·-~· ·:;-, >~L .: ··.:';_ :.'.:' .'. :,:· .... ' . 
. :. IN .. APRl! .... -1.9 7-5,.. C·LAl·MANT WJi<S -AGAIN .. EXAM fNED ··av; cl'R,/·'BETTS' WH0·:1ND1-

~AT_Ei:;> . .s_'L.:~1.M_~~"f,.',1;1,f,9j1:j_o ,yJsuA!-,.,.•DISAB 1.t.1T.;v:.;v1v1,TH-~THe:· GLA$Si::s,' ·-suT·• THAT. 1-:tE 
DID HAVE AN INFRA-ORBITAL. NERVE DISTR·I.BUTION NUMBNESS-AND TINGLING• 
DRe BAE.R 1 , A!'J.,OPHTHAL.MQL.0,Gl.$T- 1.··EXAMINED·CLAIMANT 1-N JUNE 1.:9.7.5 AND· 
STAj:~o 'tt-1'~~.=::·::r#e::"qo.ii.~e:,c,i,1,y:!E;· '\(ISUAL· A'C,UITY ,,W,As~·.z.,o~-2 :o' AND' 'CL.Al MANT 'HAD 
NO,R,MAL .MUSCLE.BALANCE,·-:~ORMAL IN-1'E·R$:>~,l,H:.ARiPRE·SSURE; ANb 'Nb L'u,illTA-... " ... , i . . • r t\ , • .. , ! ,' ,• 4 ~ • • ' , , '• \• "' • •. • ' • , • • • ~ • , ,., ,. .. • • 

, .. T_•,q~._.c:>F M~,R~l;-E;, FL!~CT!·Q.~·.P!'bEYE;.MQY•EMBN-il";~ '.'' THE, ONLY'..,R£SIDU~~ :~H.!CH · 
' DRe t'3~~~:'F,f.>U!"_~.,~A.S.,:~U.~~.N~~S. l:N il"HE, .. R.IGHT.·,.C::HEE.K;i;s,;,•c'., ,- ·,·:;.'.·: •.,: ,,. · '' 

• • • • • :· . •, ~: • ~• T l,; :; •), ,{ J t _.-. •.: 
THE REFEREE FOUND THE CL.AIMANT, WHO DOES NOT NOW WEAR. GL.ASSES, 

IS B0.T.HE;RED.JN. ,TH.E .C9L.Q,.-'tll,'.EA1'.·f"!E.R •',/\f.H;EN Hf,: DEVE!LO'P.S . .NO;MBNESS ·A~D PAIN . _.. ., -. • •,-{ • : • , • \ ."! ' •. ,- • • • • ~ • • • ·• • • • - . ~ , .. . . . • . . • ... 

I_N_ :r.B,.E ~~-,G~T .. s1,9.~,-PF;'., -!'"'t~•.:F,~c,~.,.J-1.E ,ALS.O. HAS,;SHEECA.:1c·1F..F"ICUL TIES ·AND . ! 

· v_~ ~~~~, ~~~~'.e:",~,s.-: ~~-•c:~~~!~·~,\~--~~"·8:,~·~:::~:'~N..~.~:1. :_:;~:~_;_:·:,. '.: .. ' ·_· ;.':'.:. :~; / , ·:/i .. ·. · '. ,- .... , 
.,. .. 'T~~,.·R.~Fir,~)~~~ -)='9y~_l,J,:;:t;H~1'7:1CLAJ MAN'l". DOES No~·,HAVE: ·;it..:v1 S11'o'N··-L.~ss.-:1F 

t:iE. :)Nf.1R.P. ":'J-~)1!,-;1~!:iiE-.S·.,- .. ;'J'Ji~'.f' HE· l;)O_E·S · N,OT.,•Wf::,AR 0 GL.ASSES,: AT. -THE' P~ESENT 
TIME A.S. HE DO.ES .NOT HAV-E,,,THE:· MONE~-•.T.0. P,URCHASE.THEM[i'THERE IS SOME 

.·: <?~E· ~Tl?~, ·I !'I. '!,Hi .. ii,,;~ t?,,i ¢ Ai,:. )§:,'V:l:t>E.~C E ·,AS ... T.o· .. wH E•THE R .. oR· NOT: c L>-1 M ANT• _s --
v 1_~ 10.~_:;P.~ 9~ I;--~,¥? cARE;-.. ,R.~;L_J,\TE;C>,,TO; H l,S: INDU.STRIAL..'TN.JURY'i·, HOWEVER, :H~· · 
TESTI_MONV OF CLAIMANT WAS THAT HIS V_!S.tON :PROB:t;.;EMs:,s,e:GAN RIGHT AFTER 
THAT INJURY AND THERE IS NO EVIDENCE THAT HE HAD HAD ANY RIGHT .EVE . . . 
PROBLEMS PRI.Q~.,.THER.ETO., ..... ·:-,··-; , .. ,.-.,·.,1-.... :~ ,·0 ; .·~•: • ·,·:., 

:r. ;,~•. ~ •• ~·•.:.~::,;~11•i.r .. 1.~~:~~; •. ,·,:•~:·~:,:/ -~~.,~.:·· .. ~-~~~-~ ·.,.\:~:·.,:~,;· •• •,,;;· ·t,-•: .. ~,JI.,;\"' ,,-·., :.~ .. • .; \'~~-. ::J;" \ ·.~;-· ·., ... • 

i . :·,_·T !;I~-- 'i=(e:'r~·~-~~ .. f:9;YN,P ·_c:;.,:AJMA~T· §ii :·rr,E ~:r,._1MO.NY' -C.R E.D I BL:iE' 'AND CONCl:..UD_ED 
TH1! .9,hAt~A.NT ,wt'~:,~.N,T'-!½-,EP·,To, .IYl!=;DJ.c~L, ~e;N,E-F..1;r.s PuRs-u.o.N:r,, TO"'ORs·, .. 
s s s ~ ~ 4.~/~ ··~p.i:,:c1~.LPA';-9'• .. A~q•:•,!?fU~-:S.E:N'E'l::.Y,;.· P'U::;1.::;14D1NG A •PAIR'O.F 'GL.:As:s~s- ,, 
W)':ll,S::H·:~1,'=°,~- Rl=;S • .TQ~E~ <;L,.~l,~~~T': S_.,V.l~I.Q!'J'. ;TQcZ O ....:.~,p,0,, :-,·;B,ECAUSE>OF.' ,THIS:COR-

... RE~!!9!'1;';,H~ .:~:f?~S½':'.D¢}?.,1T,H..f-T. CL>;,J.~e,r-i;r DOES NO;t:, S,U1F.F.:.ER .-AN¥ . .SCHi,:DOL.E:C.>" 
DISABIL.ITY .. : CLJ,1,,IMANT .t:IAS.PAIN,AND. SOME ,NUMaNi::.ss. IN~.THEi-R11GHT SI-DE-OF 
HIS .f"ACE 'si.h: +~,E,R'.E. i~ NP, E•VIOE.0!"1C.,E; W~,ICl:f .v/o.u1..D. E·ST:AB!.;l'SFI ":"'H:0.T THa'S ·_,:;. 
PAIN IS DISA"i3LING .. NOR ~HICH .WOUL.D ESTABL.ISH.THAT CL.AIMANT·.sui;::FERED 
A, 1'-,f'S.¥i ·'?F, ~~RN.IN~, .S~P-.~.~J.T:Y. ~s ·~ R,~Sl./L.1''.:, q>F, :I:H is·: .uNSCHEDIIJ,UE·D· 'COND1T10N. 
C..,.AIM.A.~.T HA_S,.F~l,l.,:,~.q-•T;P .. P~~VE1 fftiA:Y:, .1:f.E···l·S.•:·E;N:Tl:TL.ED, .TO'lE ITHE,R I!( SCHED;,_' 
UL.ED bR .. U'NSCHED.ULED. PE·R,MANE-NT· SISAB-11.;l,TY. AWA'R-0;. ... ·,·:c·/ . · ., ...... • J ·., .. .-

.. ~,\'·.":~.~:.:,;~· ~::·~:;.;_ -.· .~_:·: :,.'. -, .... ~-!:,-: _::·:·· ; ~;, _:_..;: :_._ .. , ~•·,,·,,,, ·· ..... ~ ·.. . ,, .-·:" •' .... 1:, 

THE BOARP, .or.-, DE . .N.OVP.~~VIEW',l•AFFIRMS·"T,HE·ORD'ER'OF TH.E REFE·R·EE. 

, ~-, •. _ / ;:,_;,., / .. ·..., :·.: :.·. !,.! ·, ... , ·:. •; :· ;·. ,.,_.ORD~Ff::::\ :.··_,;' :,:.':'·:·: //:,,·.:/ :.-;::: .. ·: .. ,,'.: '.'i: . ; ':: :: . . . . .. 

THE. oR� E.R. oF. -:r.H.,::,, REF,ERE.E,·E>ATE·o, se:eTEMBER-.•1--1:~·,,1-91,s. •'1s· AFFIRMED. 
•\••1:·•••,:i.-,.i•:·•.',.~•·••.~•:•••.•;::(I'\>:;•., .... ·_':.:~~•~~'\•:•::~·:•.~:•. •' •~._) ~••~ :•>, .. ••:,:•• ,., :::!.• .. ,:r. .·•. •{.I.,.:.••:.••,, 

·.: ··:;- ~-LAJ}"1~N~rs <;c;>V~S,EL, I~. J,W\f.·ARDED(;!\S··A.-'RE:ASONABL.E'" ~TTORNE~•-:5, F·~E 
F<;)R H_IS ,!~ERY,IGE:: ~,.I•,!" .. GQ!',1,N,.E,,;;,,TJON X'flJ:cfl-/l'.hl l,·S.:BOAR.D,REVIEW ,··':J:HE· Sl:JM OF ,3 0 0 

· D~i_,_1,.·A_!J~.:: P,tf.;i.;,s.!--:.f ·,~,Y {:i;!-IE;,,·E.IVj.PLOVER • ._. .. ,·., .... ,.. . :1,. ···:;;.: ··.;·;,, i , .' • .• • •·, 

, •• ... •.J· .. ~•·. ·. :·••• •,,•',·•: .'. ~...,,~•·.- ·;_:•:~ ;,,; -' ... ;f,,r•:·: ' ... ~ \, .. r!_,'·~.;::.r_i •.·r·:'i •:1::,• ·• •. _;·i~,··, 
.. :--~:.:·, ,\..;~ -~.:.:i "?H""7 .;···•·.. -~·. .:.· .. . ·:· ....... ; :· ~. -:~ .·.,v ,,,. ; ,•' : ~ ......... : ..... : 

, ••• • •• ·:;; .: •• ~·: , .. ;_J'_..:. I ; •,• • ' 4 •! ~., ... ::. :-i --: ;·· ! .·' ;. !1 '.• .... : ... .. :.•· .- ". ~-

• ~ •• ,_ •. t· 

~ .. -~ ~:~2.,9 9 ... 

 AS STRUCK- BELO .XHE RIGHT'EYE- BY A CHISE L?HE .' ASr SHARPEN I NG. HE
SUFFERED A4 VERTICAL LACERATION BELO THE RIGHT EYE AND THEREAFTER HAD
DIFFICULTY  ITH HIS RIGHT EYE VISION. I N APR IL 1 97 3 SURGERY  AS PER
FORMED FOR REDUCTION OF AN INFRAttQ'rb ItACR I KA'.FRACTUREM AND IT  AS RECOM
MENDED THAT CLAIMANT OBTAIN GLASSES TO ALLEVIATE' CLAIMANT* S DEMON
STRABLE NEAR AND FAR VISION DEFICIENCY. V . ; i r

In SEPTEMBER 1 9 73 CLAIMANT1 S TREATING PHYSICIAN, DR; BETTS,
INDICATED THAT CLAIMANT DID NOT THEN; HAVE* ANY PERMANENT I M PAIRMENT.
AFTER CLAIMANT HAD T ICE FAILED TO KEEP APPOINTMENTS  ITH DOCTORS
FOR THE PURPOSES.Op.CLOSING EXAMINATION, IT  AS DETERMINED THAT IN
SUFFICIENT EVIDENCE EXISTED TO SUPPORT A DETERMINATION OF PERMANENT
PARTIAL DISABILITY. . v v/'i'I

In APRIL 1 9 75., CLAIMANT  AS AGAIN EXAMINED BY DR, BETTS  HO INDI
CATEDQLA IMANT HAD NO -VISUAL DISABILITY  ITHATHE GLASSES, BUT THAT HE
DID HAVE AN INFRA ORB ITAL NERVE DISTRIBUTION NUMBNESS AND TINGLING,
DR. BAER,, AN OPHTHALMOLOGIST, EXAMINED CLAIMANT IN JUNE 1-97 5 AND
STATED THAT\\X iE;b.QRRE,C,-Tliy.E VISUAL ACUITY  AS-2 0 -2 0 AND CLAIMANT HAD
NORMAL MUSCLE. BALANCE, FORMAL IHTER.OGULARi PRESSURE AND NO LIMITA
TION OF MUSCLE FUNCTION OR EYE MOVEMENT. THE ONLY RESIDUAL  HICH
DR. BAER. POUND  AS, NUMBNESS IN THE RIGHT CHEEK, r-'.-. s'-i ; ; 'C.

The REFEREE FOUND THE CLAIMANT,  HO DOES NOT NO  EAR GLASSES,
IS BOTHERED .IN THE COLD . EATHER  HEN HE DEVELOPS NUMBNESS AND PAIN
I N XHfE R IGHT! SI DE OF -H I SPACE ,, HE ALSO HAS SREECH !D IFFICULT IES AND
Visio problems which, i clude blurri g.

The referee fou d .that claima t does  oxhave a visio loss if
HE. EARS HIS GLASSES THAT HE DOES NOT  EAR GLASSES AT THE PRESENT
TIME AS HE DOES NOT HAVE THE MONEY TO PURCHASE. THEM. THERE IS SOME
QUESTION IN THE MEDICAL EVIDENCE AS ,TO  HE-THE R OR NOT CLAI MANT1 S
V IS IO.Si. *PROBLE.MS ARE. ,RELATED-TO.; H IS INDUSTRIAL INJURY, HO EVER, THE
TESTIMONY OF CLAIMANT  AS THAT HIS VI SION PROBCEMS BEGAN RIGHT AFTER
THAT INJURY AND THERE IS NO EVIDENCE THAT HE HAD HAD ANY RIGHT EYE
PROBLEMS PRIOR .THERETO, :■ , .<• ;

THE REFEREE FOUND CLAiMANT1 S TESTIMONY CREDIBLE AND CONCLUDED
TRAT CLAIMANT  AS ENTITLED ,TO MEDICAL BENEFITS PURSUANT TO ORS
6 5 6.2 4 5 , f PECIFICALLY. AND, PRESENTLY,. INCLUDING A PAIR OF GLASSES
 HICH ;yvi.Ll_ RESTORE^ CLAIMANT* S VISION- TO.2 0 -2^0:;, BECAUSE OF THIS COR
RECTION j HE CONCLUDED jT,HAT CLAIMANT DOES NOT S.UFFER ANY SCHEDULED
DISABILITY,. 'CLAIMANtIhAS PAIN, AND. S.OME NUMBNESS 1N.'THE R'l GHT SIDE OF
HIS FACE BUT THERE IS NO EVIDENCE  HICH  OULD ESTABLISH THAT THIS
PAIN IS DISABLING NOR  HICH  OULD ESTABLISH THAT CLAIMANT SUFFERED
A LOSS OF EARNI NG CAPAC ITY AS A RESULT OF. -TH IS; UNSCHEDULED CONDITION.
CLAIMANT HAS. FAILED. TO PROVE. THAT. HE IS ENTITLED, TO EITHER A SCHED
ULED OR UNSCHEDULED PERMANENT DISABILITY A ARD.

,Th board. On d novo, r vi w,- affirms th ord r of th r f r  .
': w";,  i:: •*' order ~
THE. ORDER. OF. THE..REFEREE; DATED; SEPTEMBER, 17; >1 97 5 -IS AFFIRMED.

CLAIMANT^ S qOUNSEL. IS. A ARDEDf.AS A.-REASONABLE ATTORNEY -S' FEE
FOR HI S SE RVICE S IN ConNE.CTION  ITH TH IS BOARD;REV IE , THESUM OF 3 0 0
DOLLARS, PAYABLE BY THE EMPLOYER. . ;4"s
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CASE NO. 75-3116 

EDWIN E. PETERSON, CLAIMANT 
POZZI, WIL.SON AND ATCHISON, . 

CL.AIMANT' S ATTYS. 
JONES, L.ANG 1 KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 16, 1976 

REVIEWED BY BOARO MEMBERS WILSON AND MOORE 0 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AWARDED CLAIMANT I 9 2 DEGREES FOR 6 0 PER CENT UNSCHEDULED RIGHT 

SHOULDER DISABILITY AND 4 8 DEGREES FOR 2 5 PER CENT RIGHT ARM DISA

BILITY0 CLAIMANT CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED. 

CLAIMANT IS 6 5 YEARS OLD AND WAS EMPLOYED AS A MECHANIC
WELDER WHEN HE SUFFERED A COMPENSABLE INJURY ON. OCTOBER 1 7, 197 4 • 

CLAIMANT'S ONLY TREATING PHYSICIAN HAS BEEN DR. MITCHELL, A CHIRO

PRACTOR, ALTHOUGH HE WAS EXAMINED IN FEBRUARY 197 5 BY DR 0 SCHWARTZ, 

AN ORTHOPEDIC SURGEON, AND IN JUNE 197 5 BY DR 0 VE SSE LY, ALSO AN 
ORTHOPEDIC SURGEON 0 

LITTLE INFORMATION CAN BE DERIVED FROM DR• MITCHELL.' S REPORTS 
IT WAS NOT UNTIL THE EXAMINATION. BY DR 0 SCHWARTZ THAT IT WAS DETER
MINED CLAIMANT HAD SUFFERED A TEAR OF THE LONG HEAD OF THE BICEPS 

OF HIS RIGHT SHOULDER 0 DR 0 SCHWARTZ, ADDITIONALLY 0 DIAGNOSED ACER
VICAL SPONDYLOSIS 0 CALCIFIC BURIT"IS AND ADHESIVE CAPSULITIS OF THE 

RIGHT SHOULDER AND DEGENERATIVE JOINT DISEASE OF THE RIGHT ACROMIO
CLAVICULAR AND GLENOHUMERAL JOINTS. DR 0 VESSELY REPORTED ABNORMAL 
CONTOURS OF THE RIGHT SHOULDER AND BRACHIAL AREA WITH DEFINITE ASYM

METRY OF THE BICEPS AREA • COMPATIBLE WITH A REMOTE RUPTURE OF THE 
LONG HEAD OF THE RIGHT BICEPS'• 

(N APRIL 1974 DR 0 SCHWARTZ FELT CLAIMANT WAS MEDICALLY STA
TIONARY AND THAT HIS PERMANENT IMPAIRMENT OF PHYSICAL FUNCTION 
SHOULD BE RATED AS MILD. DR 0 VESSELY SHARED THIS OPINIOf'-4 BUT FELT 
THAT CLAIMANT HAD A TOTAL OF 33 PER CENT IMPAIRMENT OF THE UPPER 

EXTREMITY EQUAL _TO 2 0 PER CENT OF THE WHOLE MAN 0 DR 0 MITCHELL 
AGREED WITH DR 0 VESSELY' S FINDINGS ON IMPAIRMENT OF THE RIGHT SHOUL

DER BUT BELIEVED CLAIMANT ALSO HAD AN 8 PER CENT CERVICAL IMPAIR
MENT ON A 'WHOLE MAN' BASIS - HE RECOMMENDED THAT THIS IMPAIRMENT 
BE CONSIDERED AS WELL AS THE IMPAIRMENT OF HIS SHOULDER 0 

CLAIMANT HAD BEEN EMPLOYED AS A MECHANIC AND WELDER FOR THE 
PAST 2 5 YEARS• HE HAD BEEN EMPLOYED BY THE EMPLOYER FOR THE LAST 
2 AND ONE HALF YEARS AND CONTINUED TO WORK AFTER HIS INJURY UNTIL. 
FEBRUARY 197 5 • HE HAS NOT WORKED SINCE THAT DATE. CLAIMANT RE-

CE JVES 233 DOLLARS A MONTH FROM HIS UNION PENSION PLAN, 324 DOLLARS 
A MONTH FROM SOCIAL SEC UR ITV DISABILITY AND 5 8 0 COL.LARS A MONTH 
WORKMEN'S COMPENSATION BENEFITS 0 

THE REFEREE WAS PERSUADED THAT CLAIMANT WAS NOT PERMANENTL.Y 
AND TOTALLY DISABL.E_D 1 PRIMARILY 1 BECAUSE HE CONTI_NUED TO WORK FROM 

OCTOBER 1 7 • 1.974_ ·.TO f".E-BRUARY 1975 AND-DROVE ROUND TRIP. PORTLAND -
THE DALLES TWO OR.THREE T .. MES A-WEE~•-· IT WAS HIS OPINION THAT.CLAIM
ANT HAD ELECTED TO RETIRE AND WAS NOT MOTIVATED TO RETURN TO WORK0 
THE REFEREE DID NOT IMPUGN -CLAIMANT'S CREDIBILITY NOR DOUBT THAT 
CLAIMANT BELIEVED THE CONDITIONS IN HIS. LEFT ARM AND SHOULDER. ARE 

WORSE NOW THAN THEY WERE IN FEBRUARY ·19,75, BUT CLAIMANT'. S TREATING 
PHYSICIAN HAS NOT REPORTED ANY INCREASE. IN SYMPTOMS NOR ARE THERE 

ANY. MEDICAL· REPORTS WHICH ·wou~o SUPPORT CLAIMANT' s BELIEFS. 
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ED IN E. PETERSON, CLAIMANT
POZ2I.  1L.SON AND ATCHISON,
CLAIMANT' S  ttys.

JONES, LANG, KLEIN,  OLF AND SMITH,
DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMA T

Reviewed by board members wilso a d moore,

Claima t seeks board review of the referee s order which

A ARDED CLAIMANT 192 DEGREES FOR 60 PER CENT UNSCHEDULED RIGHT
SHOULDER DISABILITY AND 48 DEGREES FOR 25 PER CENT RIGHT ARM DISA
BILITY. CLAIMANT CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED.

Claima t is 6 5 years old a d was employed as a mecha ic

welder when HE SUFFERED A COMPENSABLE INJURY ON OCTOBER 1 7 , 1 9 74 .
CLAIMANT'S ONLY TREATING PHYSICIAN HAS BEEN DR, MITCHELL, A CHIRO
PRACTOR, ALTHOUGH HE  AS EXAMINED IN FEBRUARY 1 9 75 BY DRi SCH ARTZ,
AN ORTHOPEDIC SURGEON, AND IN JUNE 1 97 5 BY DR. VESSELY, ALSO AN
ORTHOPEDIC SURGEON.

Little i formatio ca be derived from dr, mitchell s reports
IT  AS NOT UNTIL THE EXAMINATION BY DR. SCH ARTZ THAT IT  AS DETER
MINED CLAIMANT HAD SUFFERED A TEAR OF THE LONG HEAD OF THE BICEPS
OF HIS RIGHT SHOULDER. DR. SCH ARTZ, ADDITIONALLY, DIAGNOSED A CER
VICAL SPONDYLOSIS, CALCIFIC BURITIS AND ADHESIVE CAPSULITIS OF THE
RIGHT SHOULDER AND DEGENERATIVE JOINT DISEASE OF THE RIGHT ACROMIO
CLAVICULAR AND GLENOHUMERAL JOINTS. DR. VESSELY REPORTED ABNORMAL
CONTOURS OF THE RIGHT SHOULDER AND BRACHIAL AREA  ITH DEFINITE ASYM
METRY OF THE BICEPS AREA 'COMPATIBLE  ITH A REMOTE RUPTURE OF THE
LONG HEAD OF THE RIGHT BICEPS* ,

In APRIL 1 974 DR. SCH ARTZ FELT CLAIMANT  AS MEDICALLY STA
TIONARY AND THAT HIS PERMANENT IMPAIRMENT QF PHYSICAL FUNCTION
SHOULD BE RATED AS MILD. DR. VESSELY SHARED THIS OPINION BUT FELT
THAT CLAIMANT HAD A TOTAL OF 33 PER CENT IMPAIRMENT OF THE UPPER
EXTREMITY EQUAL TO 2 0 PER CENT OF THE  HOLE MAN. DR. MITCHELL
AGREED  ITH DR. VESSELY* S FINDINGS ON IMPAIRMENT OF THE RIGHT SHOUL
DER BUT BELIEVED CLAIMANT ALSO HAD AN 8 PER CENT CERVICAL IMPAIR
MENT ON A ' HOLE MAN* BASIS HE RECOMMENDED THAT THIS IMPAIRMENT
BE CONSIDERED AS  ELL AS THE IMPAIRMENT OF HIS SHOULDER.

Claima t had bee employed as a mecha ic a d welder for the
PAST 2 5 YEARS. HE HAD BEEN EMPLOYED BY THE EMPLOYER FOR THE LAST
2 AND ONE HALF YEARS AND CONTINUED TO  ORK AFTER HIS INJURY UNTIL
FEBRUARY 1 9 75 . HE HAS NOT  ORKED SINCE THAT DATE. CLAIMANT RE
CEIVES 2 33 DOLLARS A MONTH FROM HIS UNION PENSION PLAN, 324 DOLLARS
A MONTH FROM SOCIAL SECURITY DISABILITY AND 5 8 0 DOLLARS A MONTH
workmen s COMPENSATION BENEFITS.

The referee was persuaded that claima t was  ot perma e tly
AND TOTALLY DISABLED, PRIMARILY, BECAUSE HE CONTINUED TO  ORK FROM
OCTOBER 17, 1974 TO FEBRUARY 1975 AND DROVE ROUND TRIP PORTLAND
THE DALLES T O OR THREE TIMES A  EEK. IT  AS HIS OPINION THAT CLAIM
ANT HAD ELECTED TO RETIRE AND  AS NOT MOTIVATED TO RETURN TO  ORK.
THE REFEREE DID NOT IMPUGN CLAIMANT1 S CREDIBILITY NOR DOUBT THAT
CLAIMANT BELIEVED THE CONDITIONS IN HIS LEFT ARM AND SHOULDER ARE
 ORSE NO THAN THEY  ERE IN FEBRUARY 1 97 5 , BUT CLAIMANT'S TREATING
PHYSICIAN HAS NOT REPORTED ANY INCREASE IN SYMPTOMS NOR ARE THERE
ANY MEDICAL REPORTS  HICH  OULD SUPPORT CLAIMANT'S BELIEFS.

 CB CASE NO. 75 3116 MARCH 16, 1976
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. . THE CLAIMAi-i-r:·• s c1.a;A1M HAD BEEN <::Lose:o ey· DETERMINATION ORDER 
MAiLE:o J_ui..y,2. 1 1 197 5. WJ-!EREBY CL'A-i°llilANT REC!;: IVED ·f 12 · DEGREES F'.OR 3 5 
PER CENT UNSC:He;ou.1-e:o RIGHT -SHOULDER .o,sABll,.ITV ANO 1 9'· 2_ DEGREES FOR 
1 0 .. PER CENT-OF SCHEOULEO·RIGHT ARM. DISABILITY• THE REFEREE CONCLUDED 
-THAT TO ADEQUATELY COMPENSATE-CLAIMANT FOR H.IS LOSS OF EARNI.NG CAPA-

. CITY THE UNSCHEDULED AWARD .SHOULO.:;Be:· INCREASE•D TO 192 DEGR,EES AND. 
THAT :THE EVIDENCE·-::.INOICA_TEO THAT THE LOSS OF FUNCTION OF. RIGHT ARM 
JUS"f:"lf:IED AN .AWA~O Of, 4 8 PER-CENT 1 ·ACCORDINGLY, HE INCREASED THE PRE-
VIOUS AWARD• . , _ ·. . . 

_,. '.,_ ;~E ~~•~R~~·-:··cs~ D~ ,·N-~VQ. -~EVl~W,•· AF;~IRM~: THE -FINDINGS .AND CON-
·¢LUSIONS .OF' THE- RE.FER.EE· • .- . . . ;: . . 

: . . . .. . . 

THE ?~DER OF /r·H.E R,EFEREE DATED NOVEMBER --s ,·· 1 9 7 s 1s AFFIRM.ED • 

... WCB. CASE'.Nd •. , 74~3.958 . . . . MARC_H 16, 1976 

FLORENCE L~ISER, CL.AiMANT 
WILLIAM Oe LEWl!S 1 'CLAIMANT• S ATTYe 

. cqLL,INS 1 FE~RIS.AND. VELURE 1 .·.·. 

·.. DEFENSE ATTVS.. . 
REQUEST FOR REVIEW BY CLAIMANT· 

''. 

REVIEWED BY· BOARD MEMBERS -~~L~O~·AND MOORE • 

. . . CLAIM~NT REQUEST~ REVIEW' ~'v· ·;HE BOARD OF THE REFEREE" s ORDER 
. WHICH GRANTED c·LAIMANT AN ADDITIONAL AWARD OF 19 1 2. DEGREES FOR 1 0. 
PER CENT LOSS OF HER RIGHT ARM~ MAKING A TOTAL. AWARD OF 3 8. 4 DEGREES, . : . . . : .. . ~ : - . . . 

CLAIM;;N,. CONTENDS THAT SHE 1s NOT ME01c;.q_y_s'-rATIONA~Y - ALS~, 
THAT SHE· HAS !SUFFERED OTHER INJURIES WHICH ENTITLE HER TO ADDITIONAL. . . : .. · 
COMPENSATION• 

SE:PTE~~E~~~~T1 ~~~T:):l~~~~~M;.~~~~:~~-~~Jl~t~e:~'6:;-~ER~:~;·~-~~~• ON·• 

HER CLAIM, INITIALLY, WAS CLOSED ON JUNE 2.9 1 -1972. WITH SOME TIME' 
LOSS BUT NO AWARD· FOR 'PERMANENT PARTIAL,. DISABILITY• THE CLAIM WAS 
LATER REOPENE~ FOR ADDJ°"(,lONAL MEDICAL ·TREATM~NT Al>!D AGAIN CLOSED. 
ON NOVEMBER 1 ,·· 1973 WHEREBY CLAIMANT RECEIVED AN ADDITIONAL TIME 
LOSS B.ENEFIT TO SEPTEMBER 22. 1 1-973. ANO AN AWARD OF 19 • 2 DEGREES 
FOR 1 0 PER CENT LOSS_ O_F .HER RIGHT ARM, . 

TREATMENT FOR .THE INJURY TO THE RIGHT ARM ULTIMATELY.REQUIRED' 
A THORACIC .. S,YM.PATHECTO,fy1Y -. GANGLIONECTOMV, R'IGHT TRANSAXiLLARV 
RIGHT THO~AC.QTOMY .WH,_ICH W-AS PERFORMED ON APR·IL 2. 6 1 1 9'73 ANO .WHICH" 
RELATE·o "To THE NERVE svsTEM OF CLAIMANT·"'s RIG.HT A.RM~ DURING THE · 
COURSE OF TREATMENT FO-~ ANDeOR EVALUAT19N OF THE NATURE AND EXTENT 
OF _CLAIMANT"-~ RIGHT. H_ANO INJURY 1, ,CERTAIN OTHER MEDICAL PROB'LEMS 
w·ERE DI_AG~c:>'si::o,' HOvyEVER, RESPONSIBILITY FOR THOSE CONDiTIONS WERE 
OEN·IED BY T-HE. E;MPLOVER qN VARIOUS,OCCAfilONS ANO. CL.Ai MANT 010 NOT · 
PURSUE HER REMEDIES J:O .HAVE·THE ISSUES RESOLVED, 

• : • • - •• • • • • • • .' • ~ f • • 

THE REFEREE FOUND THAT.THE APR.IL 2.6; 19~3 SURGERY ~AS FOR. THE 
RELIEF, C>_f ~IGHT- ·ARM :sYM-PTOMS ANO __ NO_,ME.0-ICAL PROBLE'MS T:O AN~ BO_DV. 
_AREA' 0:r"HER: T_HAN;~ER Rl,GH_T- AR.M HAO BE~N .EST.ABLISHED: BY .T-HE .MEDI.CAL 

. EVIDENCE TO ;.BE -~~U~A~_! .. V RE~ATE:C? TO THAT.·,SURGE·RY• ·THE. REFEREE FUR,;,i 

. !~~R/:i~~:.::~~-EE~~~11•;: :.~': ot~~~~T~~~:~~~t:~ ~~=~R~~E:E:ve~:;~•~;RE 

THE RESULT OF THE_ SURGICAL TREATMENT I THERE STILL WAS NO EVIDENCE 

-3 0 I -

The CLAIMANT* S CLAIM HAD BEEN CLOSED BY DETERMINATION ORDER
MAILED JULY 2 I , I 975  HEREBY CLAIMANT RECEIVED 1 t 2 DEGREES FOR 35
PER CENT UNSCHEDULED RIGHT SHOULDER DISABILITY AND 19.2 DEGREES FOR
1 0 PER CENT OF SCHEDULED RIGHT ARM DISABILITY, THE REFEREE CONCLUDED
THAT TO ADEQUATELY COMPENSATE CLAIMANT FOR HIS LOSS OF EARNING CAPA
CITY THE UNSCHEDULED A ARD SHOULD.iBE INCREASED TO 192 DEGREES AND
THAT THE EVIDENCE INDICATED THAT THE LOSS OF FUNCTION OF RIGHT ARM
JUSTIFIED AN A ARD OF, 4 8 PER CENT, ACCORDINGLY, HE INCREASED THE PRE
VIOUS A ARD.

The board, o de novo review,'  ffirms the findings  nd co 
clusio s.Of the referee.

ORDER

THE ORDER OF THE REFEREE DATED NOVEMBER 5 , 1 975 IS

 CB CASE NO. 74-3958 MARCH 16,

FLORENCE LEISER, CLAIMANT
 ILLIAM O. LE IS, CLAIMANT* S ATTY.
COLLINS, FERRIS AND VELURE,
DEFENSE ATTYS.

REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests review by the board of the referee

 HICH GRANTED CLAIMANT AN ADDITIONAL A ARD OF 19,2 DEGREES
PER CENT LOSS OF HER RIGHT ARM, MAKING A TOTAL A ARD OF 38.

Claima t co te ds that she is  Ot medically statio ary also,
THAT SHE HAS SUFFERED OTHER INJURIES  HICH ENTITLE HER TO ADDITIONAL
COMPENSATION.

Claima t sustai ed a compe sable i jury to her right ha d o 
SEPTEMBER 2 3 , 1 9 7 1  HICH  AS DIAGNOSED AS A SECOND DEGREE BURN.
HER CLAIM, INITIALLY,  AS CLOSED ON JUNE 2 9 , 1 9 72  ITH SOME TIME
LOSS BUT NO A ARD FOR PERMANENT PARTIAL DISABILITY. THE CLAIM  AS
LATER REOPENED FOR ADDITIONAL MEDICAL TREATMENT AND AGAIN CLOSED
ON NOVEMBER 1 , 1 9 7 3  HEREBY CLAIMANT RECEIVED AN ADDITIONAL TIME
LOSS BENEFIT TO SEPTEMBER 22 , 1 973 AND AN A ARD OF 19,2 DEGREES
FOR 1 0 PER CENT LOSS OF HER RIGHT ARM.

Treatme t for the i jury to the right arm ultimately required
A THORACIC SYMPATHECTOMY GA GLIO ECTOMY, RIGHT TRA SAXILLARY
RIGHT THORACOTOMY WHICH WAS PERFORMED O APRIL 26 , 1 9 73 A D WHICH
RELATED TO THE  ERVE SYSTEM OF CLAIMA T S RIGHT ARM. DURI G THE
COURSE OF TREATME T FOR A D, OR EVALUATIO OF THE  ATURE A D EXTE T
OF CLAIMA T S RIGHT HA D I JURY, CERTAI OTHER MEDICAL PROBLEMS
WERE DIAG OSED, HOWEVER, RESPO SIBILITY FOR THOSE CO DITIO S WERE
DE IED BY THE EMPLOYER O VAR lOUSiOCCAS IO S A D CLAIMA T DID  OT
PURSUE HER REMEDIES TO HAVE THE ISSUES RESOLVED.

The REFEREE FOU D THAT THE APRIL 26 , 1 9 7 3 SURGERY WAS FOR THE
RELIEF OF RIGHT ARM SYMPTOMS A D  O MED 1CAL PROBLEMS TO A Y BODY
AREA OTHER; THA . HER RIGHT ARM HAD BEE ESTABLISHED BY THE MEDICAL
EVIDE CE TO BE CAUSALLY RELATED TO THAT SURGERY. THE REFEREE FUR
THER FOU D THAT EVE IF SUCH CO DITIO S SUCH AS DESCRIBED BY CLAIM
A T I VOLV1 G THE RIGHT SI DE OF THE U SCHEDULED AREA OF HER BODY WERE
THE RESULT OF THE SURGICAL TREATME T, THERE STILL WAS  O EVIDE CE

* S ORDER
FOR 1 0
4 DEGREES.

AFFIRMED.

1976
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SUCH CONDITIONS. IMPAIRED CLAIMANT•;s ABl'LITV TO WORt<. ·. ··cLAIMANT 
ALS.O.FAILE� 'To .E.STABL.ISH -r.·HAT. ANY EMOTIONAi: ·p~oe°Le:Ms s~E HAD ·w:ERE 

CAUSED_ BY._THE SEPTEMBER 23 • -197-1, .INJURY OR REQUIRED' TRE-~TMENT. OF 
THAT_l,NJl,JRY.- ·:," ·.• ,.,.: ·.' ,,. =-. ·'·'" 

· ••. TH.E .REFE-RE~- F.0UND ~o ~~;~·EN~•E: THA;. ·A~·v ,~uRATIVE. TRE~TMENT. TO 

TH~·- _R~GHT H~~ �-- OF( ARM. ·OR INVOLVl'NG :ANY 0•T"HER- BODY 'AREA~' FOR ANY 

CONDl'.ilON RESUL:TING F-R0M THE' SEPTEMB.ER 23_,· 1·97-1 INJURY WAS. RECOM~ 

MENDED AFTER NOVEMBER 1· 1 1973 - CLAIMANT•s·CONDITION WAS.MEDICALLY 
STATIONARY IN SEPTEMBER -1973 WHEN HER TREATING PHYSICIAN RELEASED. 
HER FOR WORK •.. FURTH·ER. DIAGNOSTIC ,V\fORKl.:IP WAS SUGGESTED. IN. t 9 7 4 BUT · 

THERE WAS NO .EVIDENCE· THAT ANY MEDICAL SERVIC.ES~ ; {NCLUC>ING PALLIATIVE 

TREATMENT OR DIAGNOSTIC WORKUPS, .H.AD NOT BEEN PAID BY THE EMPLOYER• 
• 7 ( .·,,,-: . . 

THE REFEREE CONCLUDED THAT CLAIMANT ·wAs· NOT ENTITLED TO ANY 
ADDlT-IONAL TIME-· LOSS BENEFITS ANO ONLY A SMALL .A[)OITIONAL AWARD FOR 
HER PERMANENT DISABILITY. CLAIMANT• S CONTENTIONS CONCERN.ING THE 
LOSS OF USE OF HER. RIGHT HAND_ AND ARM WERE NOT SUB'STANTIATED BY FILM 

INTRODUCED SHOWING CLAIMANT E_N.GA.G_ED IN CE.RTAIN ACTIVITIES• THE 
REFEREE ~UESTIOi:-,IE0 :rHE CRE � I-B'ILITY OF THE··:LAY EVIDENCE PRESENTED IN 

HER BEHALF. THE REFEREE, RELYING SOLELY.ON THE MEDICAL EVIDENCE,· 

CONCLUDED CLAIMANT. WAS ENTITLED TO 20 PER .CENT;LOSS O,F USE.OF' THE 
RIGHT ARM RATHER THA°N I O 'PER c·ENT., 

-~- : -~ 

THE BOAR �, ON DE NOVO REVIEW, coNFIR.IVis AN � ADOPTS THE i=-1NDINGS 
AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBE_R _12_ 1 1975 _IS AFFIRMED• 

WCB CASE NO. 75-2625 

CHARLIE. WIL.KERS,ON,: CLAi'MANT 
SANDERS, LIVELY .AND WISWALL, . 

CLAI MAN'T'._1 S A TTYS._-: . 
J• W, MC.CRACKEN 0 JR1 .. 0 .-DEFENSE·· ATTY. 
REQUEST FOR REVIE~ BY. CLAI .. MANT. ·.·. 

MA~H 1~, 

'RE-~IEVl.'ED )3Y .BOAR~ r,,;EM-BERS. Wl~SOl'-I ANO 'PHILLtP!:i. 

1976 

CLAIMA~T. ;;·E;E:KS BOAR~ REViEw· OF THE. REFEREE' s ORDER WH-,c~- Ai=>- · 
PROVED .THE E.MPLOYER' S· DENIAL OF 'CLAIMANT'' S CLAIM FOR·· CPMPENSAT"I0N 

BENEFITS• 

·oN JµN~'s.~ ~9.75~ '.~t..AIM~N"r:-~1~~EO-~·FOR_M.801:, SHOWING THE DATE 

OF INJURY As_. MAY s·, .t97s,. 1N·H1s TESTIM0NY··HE ·RELATE � -THE ACTUAL 
ONSET. AS ~E j ,..jc;° !VIARCH _., 9 • · I 9·7 5 •. . 

,. _c_L...,1-~ANT co~suLT~o w;T_~,.;R,;· ·MoFFITT-: ON MAv·s AN� wAs._GIVEt-1 A 

PHYSICAL EXAMINATION •. · DR, M'OFFITT·•·-5: REPORT MAKe:s'·No 'MENTION. OF 

CLAIMANT'-S REFERENCE TO HIS. BACK 'AT ANY TIME FROM MARCH THROUGH 

MAY 2 3 • HE TREATED CLAIMANT FOR PLEURISY~ BOWEL TROUBLES AND AN 
INJURED FOOT• 

. THE EMPLOYER'S· MEDICAL DE·PARTMEN'r HAD RECORD OF SIX VISITS 
WITH COMPLAINTS BY CLAIMANT OF AN INJURED FINGER, SHORTNESS OF BREATH 
AND CHEST PAINS. NO. PlEF·ERENCE WAs·· EVER MADE''-ro CLAIMANT' s BACK. 

. . ·:: ., ' '' ,_. : ' - ' . 

THE FIRST INDICATION THAT CLAIMANT WASH_AVING A'PROBLEM,WJT~ 

-3 0 2 -
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THAT SUCH CqNDITIONS.JMPAlBED. CLAIMANT'S ABILITY TO  ORK, CLAIMANT
ALSO FAILED TO ESTABLISH THAT ANY EMOTIONAL PROBLEMS SHE HAD  ERE
CAUSED BY THE SEPTEMBER 23 , 1 97 1: INJURY OR REQUIRED TREATMENT OF
THAT INJURY, ; r

Th r f r  found no  vid nc that any curativ tr atm nt to
THE RIGHT HAND OR ARM, OR INVOLVING ANY OTHER BODY AREA, FOR ANY
CONDITION RESULTING FROM THE SEPTEMBER 23 , 1 97 1 INJURY  AS RECOM
MENDED AFTER NOVEMBER 1 , 1 973 CLAIMANT1 S CONDITION  AS MEDICALLY
STATIONARY IN SEPTEMBER I 973  HEN HER TREATING PHYSICIAN RELEASED
HER FOR  ORK, FURTHER DIAGNOSTIC - ORKUP  AS SUGGESTED IN 1 974 BUT
THERE  AS NO EVIDENCE THAT ANY MEDICAL SERVICES, INCLUDING PALLIATIVE
TREATMENT OR DIAGNOSTIC  ORKUPS, HAD NOT BEEN PAID BY THE EMPLOYER,

The referee co cluded that claima t was  ot e titled to a y
ADDITIONAL TIME LOSS BENEFITS AND ONLY A SMALL ADDITIONAL A ARD FOR
HER PERMANENT DISABILITY, CLAIMANT* S CONTENTIONS CONCERNING THE
LOSS OF USE OF HER RIGHT HAND AND ARM  ERE NOT SUBSTANTIATED BY FILM
INTRODUCED SHO ING C LAI MANT ENGAGE D IN CERTAIN ACTIVITIES, THE
REFEREE QUESTIONED THE CREDIBILITY OF THE LAY EVIDENCE PRESENTED IN
HER BEHALF, THE REFEREE, RELYING SOLELY ON THE MEDICAL EVIDENCE,
CONCLUDED CLAIMANT  AS ENTITLED TO 2 0 PER CENT, LOSS OF USE OF THE
RIGHT ARM RATHER THAN 10 PER CENT*

The board, o de  ovo review, co firms a d adopts The fi di gs

AND CONCLUSIONS OF THE REFEREE,
ORDER

The order OF THE REFEREE DATED SEPTEMBER 1 2 1 9 7 5 IS AFFIRMED,

 CB CASE NO. 75-2625 MARCH 17, 1976

CHARLIE  ILKERSON, CLAIMANT
SANDERS, LIVELY AND  IS ALL,
cl im nt s ATTYS,

J,  , MC CRACKEN, JR, , DEFENSE ATTY.
REQUEST FOR REVIE BY CLAIMANT.

Reviewed BY BOARD MEMBERS  ILSON AND PHILLIPS.

BOARD REVIE OF THE REFEREE* S ORDER  HICH AP-
S DENIAL OF CLAIMANT* S CLAIM FOR COMPENSATION

On JUNE 5 , 1 97 5 , CLAI MANT SIGNED A FORM 8 0 1 , SHO ING THE DATE
OF INJURY AS MAY 5 , 1 9 7 5 , IN HIS TESTIMONY HE RELATED THE ACTUAL
ONSET. AS BE I NG MARCH 1 9 , 1 9 75 .

.... Claima t co sulted withvDr, moffitt o may s a d was.give a
PHYSICAL EXAMINATION. DR. MOFFITT* S REPORT MAKES NO MENTION OF
claima t s refere ce to his back at a y time from march through
MAY 23. HE TREATED CLAIMANT FOR PLEURISY, BO EL TROUBLES AND AN
INJURED FOOT.

Claima t seeks
PROVED THE EMPLOYER*
BENEFITS.

The EMPLOYER* S MEDICAL DEPARTMENT HAD RECORD OF SIX VISITS
 ITH COMPLAINTS BY CLAIMANT OF AN INJURED FINGER, SHORTNESS OF BREATH
AND CHEST PAINS, NO REFERENCE  AS'EVER MADE'TO CLAIMANT* S.BACK,

The FIRST INDICATION THAT CLAIMANT  AS: HAVING A PROBLEM  ITH
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H'IS BACK WASCLA·IMANT' s REOUEST'FOR OR. MOFFITT TO RE'FER HlM TO .AN 
ORTHOPEDIST•, CL;AI MANT·WAS REFER,lfE-D 1"0· DR~. DEGGI::: AN•D IN HIS REPOR'T 
ON JULY _I 8 1 .I 9 7-5 1 · OR. OEGG'E INDICATED THE CLAIMANT APPEARED TO.HAVE 
SUS"T'.AINED A STHAIN OF THE LUMBAR SPINE. . 

THE REFEREE FOUND INCONSiSTENC(ES AND OISCREPANCI.E.S IN T-HE 
. RECORD WHICH PRECLUDED .A FINDING T-HAT. :C.LAiMANT HAD SUSTAl'NED A WORK

RELATED INJURY• . THE· CLAIMANT WAS NOT ·CREt::);I.BLE AND DR;, DE·GGE• S DIAG
NOSIS WAS BASED ON A MEDICAL HISTOR~ GIVEN TO HIM BY C,LAIMANT• 

THE BOARD,. ON DE NOVO REVIEw,·.coNCLJRS WITH THE FINDl·NGS ·OF THE 
REFEREE AND AFFIRMS-,AND. ADOPTS HiS ORDER•·.· 

ORDER 
THE.ORDER OF- THE REFEREE DATED OCTOBER l, 197:5 as AFFIR'MEP. 

WCB CASE NO. 
WCB CASE NO. 

DONALD MORRIS, ,CLAIMANT 
INGRAM AND SCHMAUDER, 

CLAIMANT' s ATTYS. 
DEPT. OF ,JUSTICEi DEFENSE _ATTY, 
REQUEST FOR R'EVIEW BY CLAIMANT. 

73-,-120 
74---2853 

MARCH 17, 1-976 

REVIEWED BY BOARD MEMBERS Wl:LSON AND_ .PH'IL'LlPS 1 

CLAIMANT REQUESTS BOARD REV·f:EW OF A REFEREE' s ORDl::R WHICH 
. AFFIRMED THE DETERMINATION ORDER IN WCB :CASE NO• 7 3 -f2.0 AN[) AWARDE-0 
CLAIMANT AN ADDITIONAL -6 4 DEGREES, MAKIN_G .A TOTAL OF 1.44 DEGREES FOR 
45 PER CENT LOSS OF THE MAXIMUM F·OR UNSCHEDULED DISABlL'ITY TN WCB 
CASE NO• 74-2853• CLAIMANT ALLEGES.THAT HE JS PERMANJ=.:NT-LYAND 

.TOTALLY DISABLE,D•~-- · 

CLAIMANT SUSTAINED AN' INDUSTRIAL INJURY ON :~ECEMBER 11, 1971 
WHILE EM'PLOYE·D AT SAN JUAN LUMBER COMPANY• 'H'E -'R:E-CE;tVED CHIROPRACTIC 
TREATMENT FOR LOW BACK STRAIN ANO HIS CLAI IVI WAS CLOSED BY A DETER-
M INATa'ON ORDER DATED NOV•EM.BER I 3. ~ 197 2 AWARD-I/NG 16 'DEGREES FOR 5 · 
PER CENT UNSCHEDULED DISAB:iLITV ( WCB _CASE N0 0 .7 3 -·1.:2. 0) • . 

CLAIMANT RETURNED TO LOGGl~G FOR HIS 'BROTHER, p.,r,j 'INDEPEN~EN~ 
LOGGER, ANO ON JANUARY 8, I 9 7 3 SUST.AINED AN UPPER BACK JN~:URV.. A 
LAMINECTOMY WAS PERFORMED WITH GOOD RESULTS AND A DETE~MINATION 
ORDER DATED APRIL 1 5 .- 1·9-7 4 AWARDED CLAIMANT 8 0 DEGREES 'FOR :2. 5 PER 
CENT FOR UNSCHEDULED THOR AC JC INJURY ( WCB ,CASE NO. 7 4 -2. 8 5'3) • 

THE REFEREE,HELo A co~sOLIDATEo HEARING ON _BOTH CASES 0 

.· soTH DR. GALLO AND t>R. c'ARROLL ANTICIPATE:~ .THAT Cl.AIMANT WOULD 
HAVE A GOOD -RECOVERY, .BUT EACH INOICA~ED HE SHO.l:JL·D BE RETRAINED VO
CATIONALLY BECAUSE HE CANNOT RETUR_N TO L.OGGING 0 

WHEN CLAIMANT wAs· SEEN BY THE o.1SABILITY PREVENTION D1v:1s10N, . . . . . ' . ' . ~ . 
DR 0 JULIA PERKINS R.EPORTED ON JANUARY. 31, 1 9_74 THAT 0 IN THE_ ABSENCE 
OF ANY CL.EAR, OBJECTIVE PHV!\HC.AL, FINDINGS, IT WAS-,_SUSPECTED THAT 
CLAIMANT wAs MALINGERING. _·-i-fie: :aAcK EVALUATION cL1,N1c FouND A M1·LDLY~ 
MODERATE TOTAL LOSS FUNCTION OF THE BACK DUE TO TH'E INDUSTRIAL INJURY 
AND SUBSEQUE,NT SURGERY. 

8v SEPTEMBER 1974 1 OR• GALLO REPORTED.CLAIMANT HAD A FULL·RANG'E 

-3 03 -

HIS BACK  AS CLAIMANT'S REQUEST FOR DR. MOFFITT TO REFER HIM TO AN
ORTHOPEDIST,! CLAIMANT  AS REFERRED TO DR. DEGGE AND IN HIS REPORT
ON JULY I 8 , 1 9 7 5 , DR. DEGGE INDICATED THE CLAIMANT APPEARED TO HAVE
SUSTAINED A STRAIN OF THE LUMBAR SPINE.

Th r f r  found inconsist nci s and discr panci s in th 
RECORD  HICH PRECLUDED A FINDING THAT CLAIMANT HAD SUSTAINED A  ORK-
RELATED INJURY. THE CLAIMANT  AS NOT CREDIBLE AND DR. DEGGE* S DIAG
NOSIS  AS BASED ON A MEDICAL HISTORY GIVEN TO HIM BY CLAIMANT.

The BOARD, ON DE NOVO REVIE , CONCURS  ITH THE FINDINGS OF THE

REFEREE AND AFFIRMS AND ADOPTS HIS ORDER.

ORDER

Th ORDER OF THE REFEREE DATED OCTOBER 3 , 1 975 IS AFFIRMED.

 CB CASE NO. 73-120 MARCH 17, 1976
 CB CASE NO. 74-2853

DONALD MORRIS, CLAIMANT
INGRAM AND SCHMAUDER,
CLAIMANT* S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIE BY CLAIMANT

Reviewed by board members wilso a d Phillips.

Claima t requests board review of a referee* s order which

AFFIRMED THE DETERMINATION ORDER IN  CB CASE NO. 7 3 -1 2 0 AND A ARDED
CLAIMANT AN ADDITIONAL 6 4 DEGREES, MAKING A TOTAL OF 144 DEGREES FOR
4 5 PER CENT LOSS OF THE MAXIMUM FOR UNSCHEDULED DISABILITY IN  CB
CASE NO. 74 -2 8 53 . CLAIMANT ALLEGES THAT HE IS PERMANENTLY AND
TOTALLY DISABLED.

Cl im nt sust ined  n industri l injury on December 11 , 1971

 HILE EMPLOYED AT SAN JUAN LUMBER COMPANY. HE RECEIVED CHIROPRACTIC
TREATMENT FOR LO BACK STRAIN AND HIS CLAIM  AS CLOSED BY A DETER
MINATION ORDER DATED NOVEMBER 1 3 , 1 972 A ARDING 16 DEGREES FOR 5
PER CENT UNSCHEDULED DISABILITY ( CB CASE NO. 73 -12 0) ,

Claima t retur ed to loggi g for his brother, a i depe de t

LOGGER, AND ON JANUARY 8 , 1 9 73 SUSTAINED AN UPPER BACK INJURY. A
LAMINECTOMY  AS PERFORMED  ITH GOOD RESULTS AND A DETERMINATION
ORDER DATED APRIL 1 5 , 1 974 A ARDED CLAIMANT 80 DEGREES FOR 2 5 PER
CENT FOR UNSCHEDULED THORACIC INJURY ( CB CASE NO, 74 -2 853).

The REFEREE HELD A CONSOLIDATED HEARING ON BOTH CASES.

Both dr. gallo and dr. carroll anticipat d that claimant would
HAVE A GOOD RECOVERY, BUT EACH INDICATED HE SHOULD BE RETRAINED VO
CATIONALLY BECAUSE HE CANNOT RETURN TO LOGGING.

Whe claima t was see by the disability preve tio divisio ,
DR, JULIA PERKINS REPORTED ON JANUARY 3 1 , 1 974 THAT, IN THE. ABSENCE
OF ANY CLEAR, OBJECTIVE PHYSICAL FINDINGS, IT  AS SUSPECTED THAT
CLAIMANT  AS MALINGERING. THE BACK EVALUATION CLINIC FOUND A MILDLY
MODERATE TOTAL LOSS FUNCTION OF THE BACK DUE TO THE INDUSTRIAL INJURY
AND SUBSEQUENT SURGERY.

By SEPTEMBER 1 97 4 , DR. GALLO REPORTED CLAIMANT HAD A FULL RANGE
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MOTION,_ PEl;:F! .. TEN0O~. REFLE~ES WE,RE ·{NTACT 1 "HIS ·GAIT WAS G000 1 . ANO • 
THE-~E WAS N0'1 EVIOE'.NCE-0F SEN,SORV -DEFICIT.···.' IT APPEARED CLAIMANT'"$ 

· M~~~R PRi:::>aLe:.¥s ·wERE;; ._ANXIETY. AN,D ·A HOST -OF .SOMATIC svMP:roivls, · 1NcLuo
. ING. CHEST· PAIN 1 INTRASCAPULAR -_PAIN AND n"REM-OR IN HANDS AND SPEECH• - . 

OF MAJ:r~N~9~1~l~c~i:; ~~;:t;;.~·:: ~~i~T~~:.E~~:~; -~~C;:::;~;:::;:::::o 
A NATURAL _LI M.ITAi;t°ON OF: .AL '"f'.ER!',IATI.VE.: JOB ,AC-TIVITV-AVAILABLE TO CLAiMANT, 

. · .. __ THE. ~EF~-~~•:··.;ouN~ M-~-~v 1.Nc~~~1sT~.;:.c;Es IN ·c-~A-,l~ANT."S T~~Ti ,.;,ONY 

AND, ~ELYING S0LE~Y ON. THE MEDICAL· RE.POR':J"S 1 CONCLUDED.CLAIMANT CER
.TAINLY WAs NOT PERMANENTLY -AND TOTALLv.•·01sABLED auT. THE 3-·o · PER CENT 
WHICH CLAI.MANT HAD RECEIV-ED DID NOT ADEQUATELY COMPENSATE HIM FOR 
HIS LOSS OF _EARNING-CAPACITY 1 Tl--i°E.ff~F0RE 1 HE INCREASED THE AWARD FOR 
THE JANUARY 8 1 l 9 7 3 INJURY BY 2 0 PER CENT EQUAL TO 6 4 DEGREES 1 ·GIVING 
CLAIMANT_ A TOTAL,. .PF 5 0 PER CEN_T UNSCHEDULED DISABILITY FOR THE :Two 
INJlfRIES~. . - . -- -

THE B0ARD 1 ON DE NOVO REVIEW 1 AFFIRMS._A!:-10.ADOPTS THE-REFEREE_Y S 
ORDER 1 .. ' ' ·, - _. -, 

·ORDER-

THE ORDER OF THE REFE_REE DATED AUGUST 2_5, 1 t 9-7 5 ·15 AFFIRMED • 

WCB CASE NO. 75-2024 '. .. • .. 

GERALD FRY, CLAIMANT 
SCHLEGEL, MIL.BAl'IK 1 WHEELER AND JARMAf\,1 1 

CLAIMANT!'§ Ai"i"vs •... 
.KEITH' D, ·SKELTON·,' DEf.Ef\,ISE __ ATTV. 

- REQU.EST":FbR REVl'E,W ·av CLA0i.MAN_T 
.• - ! . ~ ~. . 

. ,MARCH 17, 1976 

. REVIE~E-� BY,BOARD MEMB.ERS MOORE AND PHILLIPS• 

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREEY S ORDE.R WHICH AF..: 
FIRMED. A DET.ERM.INATION ·oRDER oATEo MARCH. 1 _9, , 97 s • AWARDING CL:AIM

AN·T· 1 0 PER CEN1"' RIGHT ·LEG DISABILITY EQUAL TO 1,5 DEGREES. THE ISSUE 
ON REVIE·w· IS THE:EXTE.NT 'oF DISABILiTv •..• 

~ ... ~ ;~' ".., ... - . . 
. . . ·=· ~-

CLAIMANT suFFERE•D· A· COMPENSABLE RIGHT _K~EE INJURY ON JULY 1 i • 
197 3, WHILE EMPLOYED_ AS AN OFF BEARE.R IN A LUMBER MILL. HE WAS .HOS
PITALIZED AUGUST 6, · ·1··9·7 3__; FOR AN ARTHROT0MY 1 DR. JOHN 13 1 - CHESTER 
REPORTED,.CL.:AIMANT "i'MPROV.ED sArisFACTORILY AND.ON SEPTEMBER'1 0, 1973 
HAD BEGUN ;LIGHTER WORl5. AT :THE C>REG0.N ST,)!,TE PENITENTIARY~ .. 

. . .· . . . .~ . ~ . . ;"\ . . . ' . . . 

CLAIMANT" REQU!;:S'rED ~ HEARl~G ON. THE AvJARD. .THE REFEREE FOUND 
CLAIMANT• S MAIN PROBLEMS~ !"-T THAT ·qME 1 - WERE P-AJN 1 WEAKNESS AND 
GRATING, ··ACHINC:i AFTER LONG PER'I0DS OF WALKING AND DIFFICULTY CLIMBING 
STAIRS. DR• CHESTER ·CONS"iDERED CLAIMANTY S KNEE FUNCTIONAL. AND 
STATED THERE:we:·RE MiN-IMAL -~INDINGS .OF PHYSICAL IMPAIRMENT. 

• • • . (. • •• -~.. • ,i \.. • ·: •· ~ .. -~ .- ' . . ' 

CoMPENSATION FOR INJURY ..;.o A SCHEDULED M~MBER 1s FIXED BY STA
TUTE AND LOSS OF PHYS_ICAL_ F.UNCTION-, NOT EARNING CAPACITY, IS THE SOLE 
CRITER'iON FOR DETERMINING. SUC_H DISABILITY, _THEREFORE, THE REFEREE CON
CLUDED THE AWARD MAD.E BY TH_E'. DETERMINATION ORDER QF MARCH 1 9, 1 975 
AOEQUATEl.:.Y COMPENSATED CLAIMANT FOR HIS LOSS OF FUNCTION OF HIS RIGHT 

' \; '. . 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDING OF THE 
REFEREE. 

:, ..-;3.04 -

-

-

OF MOTION, DEE R .TENDON REFLEXES  ERE (NTACT, HIS GAIT  AS GOOD, AND
THERE  AS Np' EV j DENCE OF SENSORY DEFICIT, IT APPEARED CLAlMANT* S
MAJOR PROBLEMS  ERE ANXIETY AND A HOST OF SOMATIC SYMPTOMS, INCLUD
ING 6hEST PAIN, INTRASCAPULAR PAIN AND TREMOR IN HANDS AND SPEECH,

Th vocational r training  fforts w r not succ ssful b caus 
OF MATH AND LANGUAGE .DEFICITS ALSO, THE LOCALE OF SENACA PRESENTED
A NATURAL LIMITATION OF .ALTERNATIVE JOB ACTIVITY AVAILABLE TO CLAI MANT,

The referee fou d ma y i co siste cies i claima t s testimo y

AND, RELYING SOLELY ON THE MEDICAL REPORTS, CONCLUDED CLAIMANT CER
TAINLY  AS NOT PERMANENTLY AND TOTALLY DISABLED BUT THE 3 0 PER CENT
 HICH CLAIMANT HAD RECEIVED DID NOT ADEQUATELY COMPENSATE HIM FOR
HIS LOSS OF EARNING CAPACITY, THEREFORE, HE INCREASED THE A ARD FOR
THE JANUARY 8 , 1 973 INJURY BY 2 0 PER CENT EQUAL TO 64 DEGREES, GIVING
CLAIMANT A TOTAL, OF 5 0 PER CENT UNSCHEDULED DISABILITY FOR THE T O
INJURIES,

The BOARD, ON DE NOVO REVIE , AFFIRMS AND ADOPTS THE REFEREE1 S
order. ■■ < . ; ,. ,

ORDER
Th ORDER OF THE REFEREE DATED AUGUST 2 5 , 1 9 7 5 IS AFFIRMED.

WGB CASE NO, 75-2024 . MARCH 17, 1976

GERALD FRY, CLAIMANT
SCHLEGEL, MILBANK,  HEELER AND JARMAN,
CLAIMANT'S ATTYS.

KEITH D. SKELTON',' DEFENSE, ATTY.
REQUEST FOR REVIE BY CLAIMANT

Reviewed by,board members moore a d Phillips,

Claima t requests board review of a referee s order which af
firmed,  DETERMINATION ORDER DATED MARCH 1 9 , 1 97 5 , A ARDING CLAIM
ANT 1 0 PER CENT RIGHT LEG DISABILITY EQUAL TO 1.5 DEGREES. THE ISSUE
ON REVIE IS THE EXTENT OF DISABILITY.

Claima t suffered a compe sable right.k ee i jury o july 17,
1 973 ,  HILE EMPLOYED AS AN OFF BEARER IN A LUMBER MILL. HE  AS HOS
PITALIZED AUGUST 6 , 1 97 3' FOR AN ARTHROTOMY. DR. JOHN B. CHESTER
REPORTED CLAIMANT I M PROVED SATI SFACTOR I LY, AN D ON SEPTEMBER 1 0 , 19 73
HAD BEGUN LIGHTER  ORK AT THE OREGON STATE PENITENTIARY..

Claima t requested a heari g o the award, the referee fou d
cl im nt s MAIN PROBLEMS, AT THAT T!ME •  ERE PAIN,  EAKNESS AND
GRATING, ACHING AFTER LONG PERIODS OF  ALKING AND DIFFICULTY CLIMBING
STAIRS. DR, CHESTER CONSIDERED CLAIMANT-' S KNEE FUNCTIONAL AND
STATE D THERE • E RE MINIMAL FINDINGS OF PHYSICAL IMPAIRMENT.

Compe satio for i jury to a scheduled member is fixed by sta

tute AND LOSS OF PHYSICAL, FUNCTION^ NOT EARNING CAPACITY, IS THE SOLE
CRITERION FOR DETERMINING SUCH DiSABILITY, THEREFORE, THE REFEREE CON
CLUDED THE A ARD MADE BY THE D.ETER MJ NAT I ON ORDER OF MARCH 19, 1975
ADEQUATELY COMPENSATED CLAIMANT FOR HIS LOSS OF FUNCTION OF HIS RIGHT
LEG,

The board, o de  ovo review, co curs with the fi di g of the

REFEREE.

, ; -r3 ,0 4-
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T.~E .. -0~~-~\R OF' _.THE;·. ,_RE.F-E·REE-·OAT.ED" OCTOBER 3 o·,·· 1 97_ st 15 AFFIRMED~ 

WCB CASE:NO~-- _74:..-4193 

ODUS STILWELL, CLAI.MA'Nf·':\.•· 
ANDERS0.N 1 PITTMAN AND AN0ERSON 9 

CLAI MAl'ff.' s ATTv.s... . . . . 
JONES,, LANG_, KLEIN, WOLi: _AND SMITH,· 

DEFENSE ATTYS~ ' 
REQUEST FOR REVI.EW 'av EMPLOYER , 

·MARCH 17 · 
·. ' 

' . ' . . ' . 

':; ... · 
REVIEWED--13¥-~0ARD·MEMBERS WILSON AND PHILLIPS, 

1976 

. TH~-·E .. ,,,-PLOYER SEE~S .RE~-IEW~.BY THE BOA:~·OF.THE REFEREE' s 
WHICH HELD" THAT THE EM PLO.VER·· s DENIAL OF-CL:.AIMANT. s CLAIM FOR 

ORDER· 
,,;. 

BACK INJURY WAS IMPROPER AND REMANDED THE CLAIM TO- IT FOR THE PAY
MENT OF BENEFITS WHICH CLAIMANT WAS ENTITLED BY v..-RTUE ·oF THE AMENDED 
DETERMiNATi.oN··_oRDER, DATED, ·SEPTEMBER 2 7, 1 974 :..:' ASsE·ssED PENALT.IES 
tN THE AM.OuNT .. 0F 2.s PER,CENT .. OF THE COMPENSAT'a0N ouE··cLAIMANT FROM 
SEPTE-~BER i 7; _19 7_4 T,O MA~CH,5, .19 7 5•, AND AWARDED' ATTORNEY FEES TO 
B_E PAID l?Y THE EMPLOXER •. 

,ON MAY 22_1 . 19_73 '~~All\('IAN~ SU.STAINED A COMPENSABL_E BACK IN.JURY 
IN A TRAFFIC.ACCIDENT, .THE-INJURY WAS' DIAGNOSED AS A LUMBAR AND CER
VICAL STRAIN-~ THEREAFTER, _CLAIMANT RECEIVED-TREATMENT FROM DR. 
BARNHOUSE, DR, GEARHARDT, DR. ALDROCK· AND 'DR~. NORRIS AT THE PERMA
NENTE CLINIC• · THE TREATMENT RECOMMENDED BY ALL WAS PRIMARILY FOR 
WEIGHT REDUCTION 0 Cl,.Al M~t:IT V.V,EIGHS 3 0 3: POUNDS 'AND :IS 6 FOOT TALL• 

.,; ' .. 

'AT Tt,:fE R~QUE.ST OF THE, E·M~i.~~ER CLAIMANT'WA·S EXAMINED BY, DR. 
MCKILLOP, HE'.WAS ALSO SEEN !='QR .-EVALUATION "AND ·REC01'1ifMENDATION BY 
THE MEDIC.AL DIVISION, THE PSYCHOLOGY CENTER ANO THE BACK EVALUATION 
CLINIC OF THE Dl,SABILITY-,PREVENTION ·DIVISION. . . 

' ' • ' ' . • !'' . ' • ' ', • . . • • ~ . 

. . -. . 

ON _APRIL t 8 t. t 9 74 THE BOARD l_~~U~_D A DETERMINATION ORDER 
AWARDING TEMPORARY TOTAL DISABIL'ITY COMPENSATION FROM MAY 22 1 t 973 
TO MARCH 2 2, t 9 7 4 AND 3 2 DEGREES FOR t O PER CENT UNSCHEDULED LOW 
BACK DJSABILI_TY, CLAIMANT WAS NOT SATISF.IE �- WITH THE AWARD .AN.D COM
PLAINED' DIRECTLY TO THE EMPLOYER' s CARRIER WHICH AUTHORIZED CLAIMANT 
TO SEE DR, CHERRY I WHO HAD BEEN CLAIMANT'S TREAT IN-~ ;DOCTOR ON AN 
EARLIER. BACK INJURY, 

ON· MAY 6, 1 9 7 4 oR. CHERRY iouNo TH AT FURTHER TREATMENT WAS 
INDICATE!=)_ AND PRESCRIBED MUSCLE RELAXANTS AND .PAIN .MEDICATION AND 
REQUESTED ADDITIONAL THERAPY•· AFTER RECEIVING SEVERAL REPORTS FROM 
DRe CHERRY, THE EMPLOYER EARLY IN AUGUST 1974 1 COMMENCED AN INVES
TIGATION OF CLAIMANT'S ACTIONS AND ACTIVITIES AND ALSO REQUESTED THAT 
CLAIMANT BE EXAMINED BY DR•. LANGSTON 0 

ON SEPTEMBER 2 7 ~ t 9 7 4 THE BOARD ISSUED AN ORDER SETTING ASIDE 
IN ITS ENTIRETY THE DE'T'ERM I NATION ORDER OF APRIL t 8, t 9 7 4 AND REOPENED 
THE CLAIM FOR FURTHER TREATMENT AND PAYMENT OF COMPENSATION BENE
FITS• THE EMPLOYER, ON OCTOBER 2 1 · t 974, RELYING ON THE REPORT FROM 
DR•· "LANGSTO_N ANC>' ITS INVESTIGATION ·oF CLAIMANT'S ACTIONS AND ACTIVITIES, 
UNILATERALLY DENIED A(..L PAYMENT OF· FURTHER BENEFITS TO CLAIMANT. 

THE REFEREE FOUND THAT THE TREATMENT RECOMMENDED BY ALL OF 
THE "DOCTORS AT THE PERMANENTE CLINIC, THE f_lNDINGS OF _DR. MCKILLOP 

'.: L ··" 
-3 OS -

ORDER
Th ORDER OF THE REFEREE dat d OCTOBER 3 0 , 1 975 IS AFFIRMED,

WCB QASE NO. 74-4193 MARCH 17, 1976

ODUS STILWELL, CLAIMANT
ANDERSON, DITTMAN AND ANDERSON,
cl im nt s ATTYS,

JONES, LANG, KLEIN,  OLF AND SMITH,
DEFENSE ATTYS, .■ / ■,-■■■

REQUEST FOR REVIE BY EMPLOYER ......

Reviewed BY BOARD MEMBERS  ILSON AND PHILLIPS,

The EMPLOYER SEEKS REVIE BY THE BOARD OF THE REFEREE'S ORDER
 HICH HELD THAT THE EMPLOVER * S DENIAL OF CLAIMANT* S CLAIM FOR A
BACK INJURY  AS IMPROPER AND REMANDED THE CLAIM TO IT FOR THE PAY
MENT OF BENEFITS  HICIH CLAIMANT  AS ENTITLED BY VIRTUE OF THE AMENDED
DETERMINATION ORDER, DATED; SEPTEMBER 2 7 , 1 974 ASSESSED PENALTIES
IN THE AMOUNTOF 2.5 .PER.sCENT.OF THE COMPENSATION DUE CLAIMANT FROM
SEPTEMBER 27 , 1 974 T.O MARCH 5 , 1 975. AND A ARDED ATTORNEY FEES TO
BE PAID BY THE EMPLOYER,

On MAY 2 2 , 1 97 3 CLAIMANT SUSTAINED. A COMPENSABLE BACK INJURY
IN A TRAFFIC ACCIDENT. THE INJURY  AS DIAGNOSED AS A LUMBAR AND CER
VICAL STRAIN THEREAFTER, CLAIMANT RECEIVED TREATMENT FROM DR,
BARNHOUSE, DR. GEARHARDT, DR. ALDROCK AND DR, NORRIS AT THE PERMA
NENTE CLINIC. THE TREATMENT RECOMMENDED BY ALL  AS PRIMARILY FOR
 EIGHT REDUCTION. CLAIMANT  EIGHS 303. POUNDS AND IS 6 FOOT TALL.

At THE REQUEST OF THE EMPLOYER CLAIMANT  AS EXAMINED BY DR.
MCKILLOP, HE  AS ALSO SEEN FOR EVALUATION AND RECOMMENDATION BY
THE MEDICAL DIVISION, THE PSYCHOLOGY CENTER AND THE BACK EVALUATION
CLINIC OF THE DISABILITY,PREVENTION DIVISION.

On APRIL 1 8 , 1 9 74 THE BOARD ISSUED A DETERMINATION ORDER

A ARDING TEMPORARY TOTAL DISABILITY COMPENSATION FROM MAY 2 2 , 1 9 73
TO MARCH 22 , 1 97 4 AND 32 DEGREES FOR 10 PER CENT UNSCHEDULED LO 
BACK DISABILITY. CLAIMANT  AS NOT SATISFIED  ITH THE A ARD AND COM
PLAINED DIRECTLY TO THE EMPLOYER'S CARRIER  HICH AUTHORIZED CLAIMANT
TO SEE DR. CHERRY,  HO HAD BEEN CLAIMANT S TREATING DOCTOR ON AN
EARLIER BACK INJURY.

On MAY 6 , 1 974 DR. CHERRY FOUND THAT FURTHER TREATMENT  AS
INDICATED AND PRESCRIBED MUSCLE RELAXANTS AND PAIN MEDICATION AND
REQUESTED ADDITIONAL THERAPY, AFTER RECEIVING SEVERAL REPORTS FROM
DR, CHERRY, THE EMPLOYER EARLY IN AUGUST 1 9 74 , COMMENCED AN INVES
TIGATION OF CLAIMANT'S ACTIONS AND ACTIVITIES AND ALSO REQUESTED THAT
CLAIMANT BE EXAMINED BY DR. LANGSTON.

On SEPTEMBER 2 7 , 1 9 74 THE BOARD ISSUED AN ORDER SETTING ASIDE
IN ITS ENTIRETY THE DETERMINATION ORDER OF APRIL 1 8 , 1 97 4 AND REOPENED
THE CLAIM FOR FURTHER TREATMENT AND PAYMENT OF COMPENSATION BENE
FITS, THE EMPLOYER, ON OCTOBER 2 , 1 9 74 , RELYING ON THE REPORT FROM
DR. LANGSTON AND ITS INVESTIGATION OF CLAIMANT'S ACTIONS AND ACT IV IT IES,
UNILATERALLY DENIED ALL PAYMENT OF FURTHER BENEFITS TO CLAIMANT.

Th r f r  found that th tr atm nt r comm nd d by all of
THE DOCTORS AT THE RERMANENTE CLINIC, THE FINDINGS OF DR« MCKILLOP

#
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THE RECOMMENDATIONS MADE, AFTER ... £::XAMINATION AND i::VALUATION OF 
CLAIMANT, BV THE STAFF AT THE DIS'As'11..:1TV PREVENTION DIVISION WERE 
GENERALLY CONSISTENT• THE CONSENSUS WAS THAT CLAIMANT'SHOULD TRY 
TO EN~AGE IN A t;>IFF~RENT. TVP.E0."0F"·WORK_- "DR• LANGSTON'S EXAMINATl9N 
INl;)ICATED. THAT H!:7 COULD FIND VERY LIT,-LE 1 IF ANVTHING 1- WROI\IG .WITH 
CLAIMANT AND COULD FIND NO REASON WHY CLAIMANT WOULD NOT BE ABLE TO 
RETURN TO HIS FORMER OCCUPATION AS TRUCK.DRIVER• ., THIS OPINION WAS 
THE ONLY coNTRAC!1c'.,:'10N: oF A1.J . .:.'-rHE ·oTHE~-,ME·oicAL EVIDE.NCE AND. THE 
REFEREE CONCLUDED HE WAS IJl'IABLE TO ACCEPT THE CONCL.USIONS _OF DR,· 
LANGSTON IN VIEW OF THE OBJECTIVE FIN_Dl~GS MADE BV ALL OF THE OTHER 
PHYSICIANS WHO TREA_TED A!"IDt OR_ EXAMINED CL.AIMAN'Fi_' .•. · 

THE REFEREE ·FOUND THAT CLAIMANT WAS NOT A QUITTER OR A. MALIN
GERER NOR DID HE APPEAR TO BE A· TVP'E o·F 'PE·RSON'WHO WO.ULD PUR.SUE A 
COURSE OF CONDUCT WHlc:'~ WOULD RESULT IN LOSING A WELL-PAVI_N·~ ST_EAOV 
JOB SOLELY ON THE REMOTE POSSIBILITY OF" f'UTURE COMPENSATION BENE
FITS• ALTHOUGH THERE WAS CONFLICTING.MEDICAL EVIDENCE, THE PREPON
DERANCE SUPPORTS THE.REOPENING OF CLAIMANT"SCLA.1ivl·ON'SEPTEMBER .27 1 
1974 • HE .CONCLUDED THAT CLAIMANT SHOULD RECEIVE TREATMENT AND PAY
MENT OF COMPENSATION 1 "'S, PROVIDED BY LAW, . FROM THAT DATE UNT.IL HIS 
C 0LAIM .IS CL~SED ·IJ_NDER. T,HE. PROVISIONS OF ORS 6 56·; 2_6'8.• 

·,.,,_ .. ,.. 
: · T!"fE R.~~EREE,' c-1;,NG:THE COURT"·s'RULING IN JAC.KSON v. -~AIF c UNDER~ 

SCORED) t. 7. _OR -~PP IO 9, FOUND .THAT ·THE 0 ·EM_PLOVER HAD NO RJGHT TO SUS
PEND BENEF.ITS.ON- ITS OWN MOTION ALTHOUGH HE ALWAYS HAS THE RIGHT TO 
REQUE,ST A ~EARINc;;-UNDER·.THE PROV:ISJONS OF ORS656~2.83(1). THE ~f;:FEREE 
CONCLUDED THAT WHEN THE EMPLOYER ON_ OCTOBER 2, 1974, UNILATERALLY
DENIED ALL PAYMENT OF FURTHER BENEFITS TO CLAIMANT, RELYING SOLELY 
ON ITS ow~ INVESTl~ATION ·ANO R-EPOR.T OF o~. LANGSTQN WHICH_ D_ID NOT 
RELEASE.CLAIMANT. TO RET.URN TO'. REGUI..AR'WORK 1 SUCH REFUSAL. WAS AN 
UNREASONABLE REfUSAL TO PAV. COMPENS:A;TION. THE EMPLOYER. HAD MADE 
NO EFFORT TO- SEEK DETERMINATION o·F·i°HE. APPROP~IATE 'STATUTE• . 

/,: 

·. °'(HEREF~~Ei·UNDER TH.E •PROVISIONS OF'ORS 656,262(8). THE IMPO
SITION OF A. PENALTY AND ATTORNEY FEES _AWARC>E£? UNDER THE. ~ROVISIONS 
·oF o~s 6 5 6 • 3 82 (I) _ON ·THE GROUNDS THAT"·THE EMPLO_VER UNREASONA~LV 
RESISTED Tl:IE PAYMENT OF COMPENSATION· WERE; PRO_PERe . . . . · 

;- . {. 

THE a'oAR·~: ON~~ ·No~o REVIEW, AfFiRMS THE F 0INDINGS(ANo·coN
cLus10Ns OF THE REFEREE, 

FOR 
·400 

·ORDE.R 
THE 01:,\DER OF·THE REF.ERE·E l:>ATED OCTOBER , 1975 IS A,FFIRMED. 

CL~l~ANT:' S -C::9~NSE~ ,IS A~ARDED ~S 
HIS SERVICES IN CONNECTION WITH THIS 
DOLLARS, PAYABLE BY THE EMPLOYER• 

•,••. 

., J; , •• ! .,. 

A REASONABLE ATTORNEY" s. FEE 
BOARD REVIEW, THE SUM OF 

.,,1 

.. ' .. ~ . : . ' 
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AND THE RECOMMENDATIONS MADE, AFTER EXAMINATION AND EVALUATION OF
CLAIMANT, BY THE STAFF AT THE DISABILITY PREVENTION DIVISION  ERE
GENERALLY CONSISTENT, THE CONSENSUS  AS THAT CLAIMANT SHOULD TRY
TO ENGAGE IN A DIFFERENT TYPE OF  ORK, DR. LANGSTON1 S EXAMINATION
INDICATED THAT HE COULD FIND VERY LITTLE, IF ANYTHING,  RONG  ITH
CLAIMANT AND COULD FIND NO REASON  HY CLAIMANT  OULD NOT BE ABLE TO
RETURN TO HIS FORMER OCCUPATION AS TRUCK DRIVER, THIS OPINION  AS
THE ONLY CONTRADICTION; OF ALL THE OTHER MEDICAL EVIDENCE AND THE
REFEREE CONCLUDED HE  AS UNABLE TO ACCEPT THE CONCLUSIONS OF DR,
LANGSTON IN VIE OF THE OBJECTIVE FINDINGS MADE BY ALL OF THE OTHER
PHYSIC IANS  HO TREATED AND, OR EXAMINED CLAIMANT,','

The referee fou d that claima t WAS  ot a quitter or a mali 

gerer NOR DID HE APPEAR TO BE A TYPE OF PERSON  HO  OULD PURSUE A
COURSE OF CONDUCT  HICH  OULD RESULT IN LOSING A  ELL-PAYING STEADY
JOB SOLELY ON THE REMOTE POSSIBILITY OF FUTURE COMPENSATION BENE
FITS, ALTHOUGH THERE  AS CONFLICTING MEDICAL EVIDENCE, THE PREPON
DERANCE SUPPORTS THE REOPENING OF CLAIMANT1 S CLAIM ON SEPTEMBER 2 7 ,
1 97 4 , HE CONCLUDED THAT CLAIMANT SHOULD RECEIVE TREATMENT AND PAY
MENT OF COMPENSATION, AS, PROVIDED BY LA , FROM THAT DATE UNTIL HIS
CLAIM IS CLOSED UNDER. THE. PROVISIONS OF ORS 656.268.

The referee, citing the COURT1 S RULING IN JACKSON V. SAIF (under
scored) , 7 OR APP 109, FOUND .THAT THE EMPLOYER HAD NO RIGHT TO SUS
PEND BENEFITS ON ITS O N MOTION ALTHOUGH HE AL AYS HAS THE RIGHT TO
REQUEST A HEARING UNDER THE PROVISIONS OF ORS 6 56.2 83 ( 1 ) . THE REFEREE
CONCLUDED THAT  HEN THE EMPLOYER ON OCTOBER 2 , 1 9 74 , UNILATERALLY
DENIED ALL PAYMENT OF FURTHER BENEFITS TO CLAIMANT, RELYING SOLELY
ON ITS O N INVESTIGATION AND REPORT OF DR. LANGSTON  HICH DID NOT
RELEASE CLAIMANT TO RETURN TO REGULAR  ORK, SUCH REFUSAL  AS AN
UNREASONABLE REFUSAL TO PAY COMPENSATION. THE EMPLOYER HAD MADE
NO EFFORT TO SEEK DETERMINATION OF THE APPROPRIATE STATUTE.

Therefore * u der the provisio s of ors 656.262(8) , the impo

sition OF A PENALTY AND ATTORNEY FEES A ARDED UNDER THE PROVISIONS
OF ORS 656.382 (1) ON THE GROUNDS THAT THE EMPLOYER UNREASONABLY
RESISTED THE PAYMENT OF COMPENSATION  ERE PROPER.

The bo rd, on de novo REVIE , AFFIRMS the findings  nd CON
CLUSIONS OF THE REFEREE.

ORDER
Th ord r of th r f r  dat d Octob r i , 1975 is affirm d.
Claimant's couns l.is award d as a r asonabl attorn y1 s f  

FOR HIS SERVICES IN CONNECTION  ITH THIS BOARD REVIE , THE SUM OF
400 DOLLARS, PAYABLE BY THE EMPLOYER.

*
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WCB CASE>NO~ 74-4690 , ·,M~RCH_ 1'7, 1976 

IN THE MATTER OF THE COMPENSATION OF 

PETER J ~ _ GEIDL, CLAIMANT 
AND THE ·c:O~PLY.iNq STATUS OF.:,·. · = 

INTERNATIONAL RACEWAY: PAR~S,· · INC'•'•'· 
OBA PORTLAND INTERNATIONAL RACEWAY',· EMPLOYER 

SANFORD KOWIT.T, CLAIMANT'S ATTY. 
KEITH SKELTON, EMPLOYER'S ATTYe 
DEPT• OF _JUSTICE, DE;FEN?E _ATTY • 

. ORDER. . 

0N .FEBRUARY 2 5 1 1 976 AN ORDER ON REVIEW WAS ENTERED BY THE 
BOARD IN. THE ABOVE ENTITLED MATTER•. ON MARCH 11, 19.76 A MOTION 
FOR RECONSJJ:>£.RATJON WAS "RECEIVED 'FR.OM THE ST,ATE ACCIDENT INSURANCE 
FUND• 

THE BOARD ,CONCLUDES THAT ITS ORDER ON. REV_IEW ENTERED .,;.EBRUARY 
25 1 1976 SHOULD BE SET ASIDE AND THAT THE NONCOMPLYl~G EMPLOYER, 
INTERNATIONAL RACEWAY PARKS. INC.•_ OBA_ PORTLAND_ - INTERNATIONAL 
RACEWAY, BE GIVEN 2 0 DAYS FRO,M.TH~. DATE, OF._THIS-OROER .WITHIN WHICl-i'• 
TO RESPOND TO THE FUND'S MOTION F0°R ~ECONSI_DERAT<ION• 

UPON-~ECEIPT 0~ THE. RE.SPONSE THE BOARD WILL THEN CONSIDER 
THE POSITION OF BOTH PARTIES AND, THEREAFTER, AN ORDER ON REVIEW WILL 
BE ENTERED IN THE ABOVE ENTITLED MATTER• 

IT IS so ORDERED, 

WCB CASE NO. 75-1011 

CARLOS MENKE, CLAIMANT 
PANNER 1 JOHNSON AND MARCEAU 9 

CLAIMANT.' S ATTYSe 
DEPT• OF JUSTICE, DEFENSE ATTYe 
REQUEST FOR REVIEW BY SAIF 

MARCH 17, 1976 

REVIEWED BY BOARD MEMBERS Wll..SON AND_MOOREe 

THE STATE ACCIDENT INSURANCE FUND REQUESTS. BOARD REVIEW OF 
THE REFEREE'S ORDER WHICH REQUIRED IT TO ACCEPT CLAIMANT'S .CLAIM 
OF AGGRAVATION• 

CLAIMANT RECE IVE.D A COMPENSABLE INJURY ON APRIL 18 1 197 4 AS 
HE WAS CARRYING LUMBER. AND STEPPED IN A HOLE INJURING HIS BACK• 
DR, MACC,L.OSKEY FOUND NO EV!DENCE OF RECURRENT .DISC PROBLEMS, ON 
AUGUST 20, 1974 THE CLAIM WAS CLOSED WITH NO AWARD·OF PERMANENT 
PARTIAL D_ISABILITY 0 

. . 
0N FEBRUARY I 8, I 975 CLAliviANT RETURNED TO DRe MACCL.OSKEY 

WITH COMPLAINTS OF PAIN IN HIS LOW BACK RADIATING INTO THE .BUTTOCK 
AND RIGHT LEG, DR• MACCLOSK.EY. REQUESTED CLAIMANT., S CLAIM TO BE 
REOPENED• ON MARCH 4 1 1 975 THE STATE ACCIDENT INSURANCE FUND 
DENIED REOPENING. 
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WCB CASE NO. 74-4690 MARCH 17, 1976

IN THE MATTER OF THE COMPENSATION OF

PETER J. GEIDL, CLAIMANT
A O THE COMPLYI G STATUS OF
I TER ATIO AL RACEWAY PARKS, I C. ,
DBA PORTLA D I TER ATIO AL RACEWAY, EMPLOYER

SA FORD KOWITT, CLAIMA T* S ATTY.
KEITH SKELTO , EMPLOYER* S ATTY.
DEPT. OF JUSTICE, DEFE SE ATTY.
ORDER ...

On FEBRUARY 25 , 1 976 AN ORDER ON REVIE  AS ENTERED BY THE

BOARD IN THE ABOVE ENTITLED MATTER. ON MARCH 1 1 , 1 97 6 A MOTION
FOR RECONSJ.UEJ3ATJON  AS RECEIVED ^ROM THE STATE ACCIDENT INSURANCE
FUND.

Th board conclud s that its ord r on r vi w  nt r d F bruary
25 , 1 97 6 SHOULD BE SET ASIDE A D THAT THE  O CC7MPLYI G EMPLOYER,
I TER ATIO AL RACEWAY PARKS. I C. . DBA PORTLA D I TER ATIO AL
RACEWAY, BE GIVE 20 DAYS FROM Th£ DATE, OF THIS-ORDER .WITHI WHICH'
TO RESPO D TO THE FU D* S MOTIO FOR RECO SIDERATIO . ! i

Upon receipt of the response the bo rd will then consider
THE POSITION OF BOTH PARTIES AND, THEREAFTER, AN ORDER ON REVIE  ILL
BE ENTERED IN THE ABOVE ENTITLED MATTER.

It is so ordered.

WCB CASE NO. 75—1011 MARCH 17, 1976

CARLOS MENKE, CLAIMANT
PA  ER, JOH SO A D MARCEAU,
CLAIMA T* S ATTYS.

DEPT. OF JUSTICE, DEFE SE ATTY,
REQUEST FOR REVIEW BY SAIF

Reviewed by bo rd members wiLson  nd moore.

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIE OF
THE REFEREE'S ORDER  HICH REQUIRED IT TO ACCEPT CLAIMANT* S CLAIM
OF AGGRAVATION.

Cl im nt received  compens ble injury on  pril 18, 1974  s
HE  AS CARRYING LUMBER AND STEPPED IN A HOLE INJURING HIS BACK.
DR. MACCLOSKEY FOUND NO EVIDENCE OF RECURRENT DISC PROBLEMS, ON
AUGUST 2 0 , 1 974 THE CLAIM  AS CLOSED  ITH NO A ARD OF PERMANENT
PARTIAL DISABILITY.

On FEBRUARY 1 8 , 1 975 CLAIMANT RETURNED TO DR, MACCLOSKEY

 ITH COMPLAINTS OF PAIN IN HIS LO BACK RADIATING INTO THE BUTTOCK
AND RIGHT LEG. DR. MACCLOSKEY REQUESTED CLAIMANT'S CLAIM TO BE
REOPENED. ON MARCH 4 , 1 975 THE STATE ACCIDENT INSURANCE FUND
DENIED REOPENING.
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HAD SUSTAINEO A COMPENSABLE INDUSTRIAL INJURY 
· 1N 1969 TO HIS LOW BACK AND IN t 9 7 0 UNDERWENT A LAMINECTOMYe 
.CL.AIMANT HAD RECOVERED FFDM. HIS INJURY SUFFICIENTLY TO PERFORM 
HEAVY WORK DUTIES WIT.H ONLY A RESTRIGTION ON HEAV.V LIFT-ING-. IT WAS 
DR •. MACCLaOSKEY".·s;OPINION T"HA'T:•:'CLAI MAt:i:f." .s ·COMPi..AINTS MANIFESTED •,. . . . .. ·.. .. . 
IN FEBRUARY I 9 7 S WERE. THE RESULT OF THE COMPENSABLE INJURY OF 
APR IL 1 8, 1 9 7 4 • 

8ASED UPON THE OBSERVATION OF CLAIMANT. THE M'ANNER IN 
WHICH HE TESTIF'IED 1 AS WELL AS CORROBOR'ATIVE EVIDE;NCE'PERTAINING 
T.O THE EXAC!,:RBATION OF HIS LOW B.f,CK'.CONDITfON'1 'THE REFEREE _FOUND 
CLAIMANT TO BE A CF;l,E,D·IBLE· -WITNESS·• 

t.i;_ 

THE BOARD,, ON DE NOVO REVIEW. RELIES' ON· THE REFEREE" s FINDING 
OF CLAIMANT" S CREDIBILITY, AND CONCLUDES THAT DR. MACCLOSKEV" S 
MEDICAL REPORT SUPPORTS A FINDING THAT CLAIMANT HAS SUFFERED A 

· COMPENSABLE AGGRAVATION OF .HIS APRIL t 974 INDUST~l AL INJURY • 
. , :1.:-.. '. 

·. ~ . . · .... 
1' ,';., t, 

THE ORDER OF THE: R~F.f~E-~_DATEO SEPTie:MSie:R.30. ·1975.IS' 
·,-AF'F.IRMED •.. ·,. ._ .. , .. :!.', . 1·· 

. ,;i_J·-· ··.~··.,,.,,,:~·-; .· ..•.. ~. ·~1,;,:. ·,,. ' -· '· •. ·;' .•. • • • 

. CouNSEL· FOR CLAl'MANT 1s· AWAR � i::o'As A REASONABLE ATTORNEY"·s 
FEE .FOR HI'S SERVl'CES"·IN ·coNNEc+'101'1 .. W1Tl-i ·sOARD.'Re:v1e:·w·, THE SUM 
OF 4 o o OO1...1...ARs, PAYABLE ey-;sTATE ·;.cc IDENT INSURANCE FUND. 

. . . :. ~ ·' . 

> ~ •' .- . 'f 1 ~ • 
-~ .. -~-

.,,_, 

·-.:· . , •··. ·.1 ; :' •• 

---.;,· ·:': 

.... ·. : .. ". ~ . . .. • 

., ! ~) .~ •., •. i ........ ' 

: .... ,. ;: : .. -~-. ; :~ :• ~•:· -": ,) '"It ........ ••• 

. · .. ·e·. 
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Claima t had sustai ed a compe sable i dustrial i jury

IN 1 96 9 TO HIS LO BACK AND IN 1 9 7 0 UNDER ENT A LAMINECTOMY.
CLAIMANT HAD RECOVERED FROM HIS INJURY SUFFICIENTLY TO PERFORM
HEAVY  ORK DUTIES  ITH ONLY A RESTRICTION ON HEAVY LIFTING. IT  AS
DR. MACCLOSKEY .S ,OPINION TtiAT CLAI MANT* S COMPLA!NTS MANIFESTED
IN FEBRUARY 1 9 7 5  ERE THE RESULT OF THE COMPENSABLE INJURY OF
APRIL 18,1974.

Bas d upon th obs rvation of claimant, th mann r in
 HICH HE TESTIFIED, AS  ELL AS CORROBORATIVE EVIDENCE PERTAINING
TO THE EXACERBATION OF HIS LO BACK' C ONDITION', THE REFEREE FOUND
CLAIMANT TO BE A CREDIBLE  ITNESS,

The BOARD, ON DE NOVO REVIE , RELIES ON THE REFEREE* S FINDING
OF CLAIMANT* S CREDIBILITY, AND CONCLUDES THAT DR. MACCLOSKEY' S
MEDICAL REPORT SUPPORTS A FINDING THAT CLAIMANT HAS SUFFERED A
COMPENSABLE AGGRAVATION OF HIS APRIL 1 974 INDUSTRI AL INJURY.

... \  Vf ORDER ’

Th ORDER OF THE REFEREE DATED SEPTEMBER 3 0 , 1 97 5 IS
. AFFIRMED, .

Couns l for claimant is award d as a r asonabl attorn y' s
FEE .FOR HIS SERVICES IN CONNECTION  ITH BOARD REVIE , THE SUM
OF 4 0 0 DOLLARS, PAYA%LE BY'STATE ACCIDENT INSURANCE FUND.

V
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TABLE OF CASES 

SUBJECT INDEX 

VOL. 16 

Arthritis not aggravation of lead poisoning: 
C. Spriggs----------------------------------------- 211 

Back unrelated to foot: V. Barnes---------------------- 8 
Back claim reopened: J. Temple------------------------- 72 
Back pain tied to 1969 injury: M. Norgard-------------- 141 
Back claim allowed: C. Menke--------------------------- 307 
Denial of back claim: H. Roberts----------------------- 34 
Denial affirmed: M. Carson----------------------------- 45 
Denial affirmed: J. Dulcich---------------------------- 48 
Denial improper within one year: S. Hollingsworth------ 269 
Headache claim: D. Barclay----------------------------- 249 
Heart attack acceptance under fireman's presumption 

includes related problems: J. Gerstner------------ 193 
Medical evidence inadequate: M. Johnson---------------- 118 
New injury OR: L. Barnes------------------------------- 230 
New injury OR: case reversed: H. Prince--------------- 256 
No more on appeal from second determination: K. Bott--- 198 
Off-job injury intervening breaks line of 

causation: J. Prater------------------------------ 146 
Psychiatric condition after leg amputation: R. Ledford- 143 
Shoulder claim allowed: E. Allen-~--------------------- 87 
Shoulder claim denied: E. Larson----------------------- 296 
Third heart attack: M. Barney-------------------------- 158 
Time loss payable until denial made even if 

denial upheld: C. Anderson------------------------ 19 
Unrelated matters apparent: G. Christensen------------- 159 

AOE/COE 

Aggravation or new injury: H. Prince------------------- 256 
Back allowance reversed where no medical records 

in evidence: D. Ehrmantrout----------------------- 3 
Back claim as occupational disease: J. Thompson-------- 125 
Back claim on own motion application denied: A. Cave--- 134 
Back denial reversed: D. Paddock----------------------- 140 
Bathroom fall denied: D. Brecht------------------------ 228 
Bleeding not related to lifting: G. Heden-------------- 30 
Carpal tunnel syndrome: N. Woods----------------------- 61 
Compliance: log trucker: J. Webb---------------------- 173 
Corporate officer still employee and subject: J. Webb-- 173 
Delayed claim on day laborer: A. Templeton------------- 265 
Delayed claim allowed for shoulder: D. Roberts--------- 284 
Employee OR: berry picker not contractor: M. Cardoso-- 180 
Employment ratified: J. Webb--------------------------- 173 
Fall without witnesses: W. Miller---------------------- 271 
Fireman'has heart claim: W. Norris--------------------- 243 
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TABLE OF CASES

SUBJECT INDEX

VOL. 16

AGGRAVATION

Arthritis not aggravation of lead poisoning:
C. Spriggs------------------------------------------------------------------------- 211

Back unrelated to foot: V. Barnes---------------------- ----------------- 8
Back claim reopened: J. Temple-------------------------------------------- 72
Back pain tied to 1969 injury: M. Norgard------------------------ 141
Back claim allowed: C. Menke------------------------------------------------ 30 7
Denial of back claim: H. Roberts----------------------------------------- 34
Denial affirmed: M. Carson--------------------------------------------------- 45
Denial affirmed: J. Dulcich-------------------------------------------------- 4 8
Denial improper within one year:  . Hollingsworth---------- 269
Headache claim: D. Barclay---------------------------------------------------- 249
Heart attack acceptance under fireman's presumption

includes related problems: J. Gerstner-------------------- 193
Medical evidence inadequate: M. Johnson---------- ■----------------- 118
New injury OR: L. Barnes------------------------------------------------------- 2 30
New injury OR: case reversed: H. Prince-------------------------- 256
No more on appeal from second determination: K. Bott---- 198
Off-job injury intervening breaks line of

causation: J. Prater----------------------------------------------------- 146
Psychiatric condition after leg amputation: R. Ledford- 143
 houlder claim allowed: E. Allen----------------------------------------- 87
 houlder claim denied: E. Larson----------------------------------------- 296
Third heart attack: M. Barney---------------------------------------------- 158
Time loss payable until denial made even if

denial upheld: C. Anderson------------------------------------------ 19
Unrelated matters apparent: G. Christensen----------------------- 159

APE/COE

Aggravation or new injury: H. Prince--------------------------------- 256
Back allowance reversed where no medical records

in evidence: D. Ehrmantrout----------------------------------------- 3
Back claim as occupational disease: J. Thompson-------------- 125
Back claim on own motion application denied: A. Cave 134
Back denial reversed: D. Paddock----------------------------------------- 140
Bathroom fall denied: D. Brecht------------------------------------------ 22 8
Bleeding not related to lifting: G. Heden------------------------ 30
Carpal tunnel syndrome: N.  oods----------------------------------------- 61
Compliance: log trucker: J.  ebb--------------------------------------- 173
Corporate officer still employee and subject: J.  ebb— 173
Delayed claim on day laborer: A. Templeton----------------------- 265
Delayed claim allowed for shoulder: D. Roberts--------------- 2 84
Employee OR: berry picker not contractor: M. Cardoso— 180
Employment ratified: J.  ebb------------------------------------------------ 173
Fall without witnesses:  . Miller--------------------------------------- 271
Fireman has heart claim:  . Norris------------------------------------- 243
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claim denied: L. Wade------------------------ 36 
Glasses after face injury: V. Bodunov------------------ 298 
"Going and coming" rule applied to sheriff's matron: 

B. Walker------------------------------------------ 5 
"Going and coming" rule applied to waitress: J. Rohrs-- 32 
"Going a:hd coming" rule applied to airport employee: 

N. Kringen----------------------------------------- 232 
Gradual back symptoms not employment related: A. Sorber 273 
Hearing loss to truck driver denied: R. Meader--------- 22 
Hearing claim: H. Mitchell----------------------------- 201 
Heart attack allowed to giant tire repairman: J. Jones- 90 
Heart claim to mill worker: C. Hughes------------------ 163 
Heart attack not caused by paint fumes: H. Rohde------- 165 
Heart claim in log trucker denied: E. Bonner----------- 179 
Heart surgery: N. Gillander---------------------------- 209 
Heart attack: general contractor: T. Rogoway---------- 216 
Heart attack in salesman: D. Peterson------------------ 239 
Heart attack while drinking coffee: J. Greenawald------ 293 
Hemorrhoids caused by lifting: N. Winters-------------- 286 
Hernia claim not proven: M. Cardoso-------------------- 180 
Hysterectomy: W. Stinson------------------------------- 95 
Independent contractor OR: trucker with written 

agreement: H. Long-------------------------------- 111 
Injury doctor not even told of: C. Wilkerson----------- 302 
Intervening injury no defense: W. Ferdig--------------- 29 
Knee not smashed in elevator: C. Davis----------------- 196 
Late claim denied: M. Wilson--------------------------- 276 
Noise claim: P. Young---------------------------------- 108 
Noncomplying motel in middle of rescission suit: 

D. Mills------------------------------------------- 156 
Off-job claim first: G. Cunningham--------------------- 46 
Proprietor coverage: R. Montgomery--------------------- 42 
Psychiatric care ordered: s. Webster------------------- 110 
Repeated trauma theory: J. Ladelle--------------------- 80 
Repetitive trauma applied to knee injury: J. Prettyman-- 253 
Reserve policeman hurt while training: C. Tlusty------- 53 
Roustabout at race track paid $10 for odd jobs 

is employee: P. Geidl----------------------------- 207 
Sandwich hawker: V. Haugen----------------------------- 93 
School official going to meeting: A. Nishimura--------- 264 
Sore feet without specific injury: M. Jones------------ 152 
Student on work study hurt playing baseball: 

M. Guischer---------------------------------------- 147 
Vascular disease in policeman: s. Zarbano-------------- 205 
Welding fumes claim allowed: R. James------------------ 105 
Wood allergy: M. Bugge--------------------------------- 26 

COMPLIANCE 

Assumed business name filing binds all named parties 
liable: J. Milks---------------------------------- 260 

Roustabout at race track: P. Geidl--------------------- 207 
Sandwich hawker: v. Haugen----------------------------- 93 
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Frostbite claim denied: L. Wade------------------------------------------- 36
Glasses after face injury: V. Bodunov-------------------------------- 29 8
"Going and coming" rule applied to sheriff's matron:

B. Walker--------------------------------------------------------------------------- 5
"Going and coming" rule applied to waitress: J. Rohrs— 32
"Going and coming" rule applied to airport employee:

N. Kringen------------------------------------------------------------------------- 2 32
Gradual back symptoms not employment related: A. Sorber 273
Hearing loss to truck driver denied: R. Meader--------------- 22
Hearing claim: H. Mitchell--------------------------------------------------- 201
Heart attack allowed to giant tire repairman: J. Jones- 90
Heart claim to mill worker: C. Hughes-------------------------------- 16 3
Heart attack not caused by paint fumes: H. Rohde------------ 165
Heart claim in log trucker denied: E. Bonner------------------- 179
Heart surgery: N. Gillander------------------------------------------------- 209
Heart attack:general contractor: T. Rogoway------------------ 216
Heart attack in salesman: D. Peterson-------------------------------- 2 39
Heart attack while drinking coffee: J. Greenawald---------- 293
Hemorrhoids caused by lifting: N.  inters------------------------ 2 86
Hernia claim not proven: M. Cardoso----------------------------------- 180
Hysterectomy:  . Stinson------------------------------------------------------- 95
Independent contractor OR: trucker with written

agreement: H. Long--------------------------------------------------------- 111
Injury doctor not even told of: C.  ilkerson------------------- 302
Intervening injury no defense:  . Ferdig-------------------------- 29
Knee not smashed in elevator: C. Davis------------------------------ 196
Late claim denied: M.  ilson------------------------------------------------ 2 76
Noise claim: P. Young------------------------------------------------------------- 108
Noncomplying motel in middle of rescission suit:

D. Mills----------------------------------------------------------------------------- 156
Off-job claim first: G. Cunningham------------------------------------- 4 6
Proprietor coverage: R. Montgomery------------------------------------- 42
Psychiatric care ordered: S.  ebster---------------------------------- 110
Repeated trauma theory: J. Ladelle------------------------------------- 80
Repetitive trauma applied to knee injury: J. Prettyman— 253
Reserve policeman hurt while training: C. Tlusty------------ 53
Roustabout at race track paid $10 for odd jobs

is employee: P. Geidl--------------------------------------------------- 207
Sandwich hawker: V. Haugen---------------------------------------------------- 9 3
School official going to meeting: A. Nishimura--------------- 264
Sore feet without specific injury: M. Jones--------------------- 152
Student on work study hurt playing baseball:

M. Guischer----------------------------------------------------------------------- 14 7
Vascular disease in policeman: S. Zarbano------------------------- 205
 elding fumes claim allowed: R. James-------------------------------- 105
 ood allergy: M. Bugge----------------------------------------------------------- 26

COMPLIANCE

Assumed business name filing binds all named parties
liable: J. Milks------------------------------------------------------------- 260

Roustabout at race track: P. Geidl------------------------------------- 20 7
 andwich hawker: V. Haugen---------------------------------------------------- 9 3
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injury fund not available to non-complying 
errployer: C. Crouse------------------------------- 99 

DEATH BENEFITS 

Claim allowed for death after gall bladder operation: 
C. Cronin------------------------------------------ 88 

MEDICAL SERVICES 

Medical mileage claim unreasonable: D. Schultz--------- 39 

NOTICE OF INJURY 

Back injury as occupational disease: J. Thompson------- 125 
Claim filed two years late but allowed: I. Brown------- 177 
Claim form year late: A. Templeton--------------------- 265 
Delayed: G. Cunningham--------------------------------- 46 
Late filing fatal: M. Mosko---------------------------- 49 
Late filing: M. Wilson--------------------------------- 276 
Late claim: D. Roberts--------------------------------- 284 

OCCUPATIONAL DISEASE 

Back claim: J. Thompson-------------------------------- 125 
Hearing claim: H. Mitchell----------------------------- 201 
Knee injury: J. Prettyman------------------------------ 253 
Lead poisoning: C. Spriggs----------------------------- 211 

OWN MOTION JURISDICTION 

Aggravation problem rejected: H. Strong---------------- 224 
Allowance reversed on reconsideration: G. Reynolds----- 57 
Determination of 10% foot: s. Bozak-------------------- 6 
Determination: J. Planck------------------------------- 51 
Determination on eye: R. Vraspir----------------------- 124 
Determination: H. Van Dolah---------------------------- 167 
Determination: K. Smith-------------------------------- 187 
Determination: J. Davis------------------------------- 219 
Determination: s. Gudmundson--------------------------- 227 
Determination: L. Robuck------------------------------- 241 
Determination: L. Jacobson----------------------------- 274 
Prior insurer joined: K. McRay------------- ·----------- 187 
Referred for hearing: W. Waits------------------------- 4 
Refused on 1948 claim: E. Holste----------------------- 191 
Relief denied: J. Anderson----------------------------- 278 
Remanded for hearing: C. Peck-------------------------- 23 
Remanded for hearing: H. Short------------------------- 120 
Remanded for hearing: E. Alley------------------------- 121 
Remanded for hearing: G. Cleys------------------------- 133 
Remanded for hearing: D. Croy-------------------------- 150 
Remanded for hearing: F. Lengele----------------------- 151 
Reopened where fund doesn't object formally: G. Mendoza 56 
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 econd injury fund not available to non-complying
employer: C. Crouse------------------------------------------------------------ 99

DEATH BENEFIT 

Claim allowed for death after gall bladder operation:
C. Cronin--------------------------------------------------------------------------- 88

MEDICAL SERVICES f

Medical mileage claim unreasonable: D. Schultz---------------- 39

NOTICE OF INJURY

Back injury as occupational disease: J. Thompson------------ 125
Claim filed two years late but allowed: I. Brown------------ 177
Claim form year late: A. Templeton------------------------------------- 265
Delayed: G. Cunningham----------------------------------------------------------- 46
Late filing fatal: M. Mosko-------------------------------------------------- 49
Late filing: M.  ilson----------------------------------------------------------- 276
Late claim: D. Roberts----------------------------------------------------------- 2 84

OCCUPATIONAL DI EA E

Back claim: J. Thompson-------------------------------------------------------------- 12 5
Hearing claim: H. Mitchell-------------------------------------------------------- 201
Knee injury: J. Prettyman---------------------------------------------------------- 25 3
Lead poisoning: C.  priggs-------------------------------------------------------- 211

OWN MOTION JURI DICTION

Aggravation problem rejected: H.  trong------------------------------ 224
Allowance reversed on reconsideration: G. Reynolds--------- 57
Determination of 10% foot:  . Bozak-------------------------------------- 6
Determination: J. Planck------------------------------------------------------------ 51
Determination on eye: R. Vraspir-------------------------------------------- 124
Determination: H. Van Dolah------------------------------------------------------- 16 7
Determination: K.  mith-------------------------------------------------------------- 187
Determination: J. Davis-------------------------------------------------- 219
Determination:  . Gudmundson----------------------------------------------------- 22 7
Determination: L. Robuck------------------------------------------------------------- 241
Determination: L. Jacobson--------------------------------------------------------- 2 74
Prior insurer joined: K. MeRay------------------------- '--------------------- 187
Referred for hearing: W. Waits------------------------------------------------ 4
Refused on 1948 claim: E. Holste-------------------------------------------- 191
Relief denied: J. Anderson-------------------------------------------------------- 278
Remanded for hearing: C. Peck--------------------------------------------------- 2 3
Remanded for hearing: H.  hort------------------------------------------------- 120
Remanded for hearing: E. Alley------------------------------------------------- 121
Remanded for hearing: G. Cleys------------------------------------------------- 133
Remanded for hearing: D. Croy--------------------------------------------------- 150
Remanded for hearing: F. Lengele--------------------------------------------- 151
Reopened where fund doesn't object formally: G. Mendoza 56
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report not followed: J. Barbur---------------- 222 

PENALTIES AND FEES 

Allowed where resistance: H. Roberts------------------- 34 
Delayed closure: J. Smith------------------------------ 127 
Double penalties but not penalty on penalty: 

A. Anderson---------------------------------------- 279 
Fee denied on unsuccessful cross request: F. Carpenter- 67 
Fee of $2,000 on denied neck claim;.also penalties: 

G. Dizick------------------------------------------ 161 
Fee of $2,000 on denied heart case: C. Hughes---------- 163 
Fee of $1,000 allowed for both levels: s. Webster------ 166 
Fee reversed: S. Halstead------------------------------ 191 
Fee of $2,000 allowed payable by employer: W. Wisherd-- 258 
Medical bill: P. Pearson------------------------------- 292 
Penalties for slow payment: W. Rogers------------------ 92 
Penalties allowed: w. Stinson-------------------------- 95 
Penal ties where deny instead of send in for 

determination: O. Stilwell------------------------ 305 
Penalty on denied aggravation claim even though 

denial upheld: c. Anderson------------------------ 19 
Penalty reversed where allowed because appeal 

was taken: K. Vanderpool-------------------------- 122 
Penalty for failure to accept or reject: G. Dizick----- 161 
Penalty for delayed payment of medicals: L. Farnham--·-- 261 
Penalty on penalty denied: c. Anderson----------------- 295 
Reopening denial not unreasonable: D. Barclay---------- 249 
Retroactive total 'disability allowed: o. Love-·--------- 251 
Waiver is legal: T. Murphy----------------------------- 274 

PERMANENT PARTIAL DISABILITY 

(1) Arm and Shoulder 
(2) Back - Lumbar and Dorsal 
( 3) Hand 
(4) Foot 
(5) Leg 
( 6) Neck and Head 
(7) Unclassified 

(1) ARM AND SHOULDER 

Arm: 
Arm: 
J\.rm: 
Arm: 
Arm & 

20% and shoulder: 30%: D. Smith-----------------
20% for functional overlay claim: R. Rothauge----
20% for elbow: B. Thompson-----------------------
20% affirmed: F. Leiser-----------------·--------
shoulder: 25% and 60% where want total: 

55 
58 

290 
301 

E. Peterson---------------------------------------- 300 
Shoulder: 30% if can't.bowl: c. Barreth--------------- 85 
Arm: 35% for nerve root trouble: K. Dickenson--------- 221 
Arm: 50% for broken elbow: E. Hood-------------------- 66 
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PENALTIES AND FEES

Allowed where resistance: H. Roberts---------------------------------- 34
Delayed closure: J. Smith------------------------------------------------------ 127
Double penalties but not penalty on penalty:

A. Anderson----------------------------------------------------------------------- 2 79
Fee denied on unsuccessful cross request: F. Carpenter- 67
Fee of $2,000 on denied neck claim;.also penalties:

G. Dizick----------------------------------------------------------------------------- 161
Fee of $2,000 on denied heart case: C. Hughes----------------- 16 3
Fee of $1,000 allowed for both levels:  . Webster---------- 166
Fee reversed:  . Halstead-------------------------------------------------------- 191
Fee of $2,000 allowed payable by employer: W. Wisherd— 258
Medical bill: P. Pearson--------------------------------------------------------- 292
Penalties for slow payment: W. Rogers-------------------------------- 92
Penalties allowed: W.  tinson---------------------------------------------- 95
Penalties where deny instead of send in for

determination: 0.  tilwell--------------------------------------------- 305
Penalty on denied aggravation claim even though

denial upheld: C. Anderson------------------------------------------- 19
Penalty reversed where allowed because appeal

was taken: K. Vanderpool------------------------------------------------- 122
Penalty for failure to accept or reject: G. Dizick--------- 161
Penalty for delayed payment of medicals: L. Farnham------- 261
Penalty on penalty denied: C. Anderson------------------------------ 295
Reopening denial not unreasonable: D. Barclay----------------- 249
Retroactive total disability allowed: 0. Love------------------- 251
Waiver is legal: T. Murphy---------------------------------------------------- 2 74

Rinehart report not followed: J. Barbur---------------------------- 222

PERMANENT PARTIAL DI ABILITY

(1) Arm and  houlder
(2) Back - Lumbar and Dorsal
(3) Hand
(4) Foot
(5) Leg
(6) Neck and Head
(7) Unclassified

(1) ARM AND  HOULDER

Arm: 20% and shoulder: 30%: D.  mith------------------------------ 55
Arm: 20% for functional overlay claim: R. Rothauge------ 5 8
Arm: 20% for elbow: B. Thompson----------------------------------------- 290
Arm: 20% affirmed: F. Leiser------------------------------ ---------------- 301
Arm & shoulder: 25% and 60% where want total:

E. Peterson----------------------------------------------------------------------- 300
 houlder: 30% if can't'bowl: C. Barreth-------------------------- 85
Arm: 35% for nerve root trouble: K. Dickenson--------------- 221
Arm: 50% for broken elbow: E. Hood----------------------------------- 66

-312-



 

      
      
        
       
      
      
        
        
           
         
        
       

   
       

  
       
     
     
     
       
       
        
         
       
         
       
        
        
          
  

       
        
           
      
       
          
        
        
        
        
        
        
        

  
       
       
   

        
        
       
          

. 
(2) BACK 

Back: none on reclosing: T. Bench--------------------- 69 
Back: none for sprain: R •. Loven----------------------- 1 72 
Back: nothing for wide, short lady: J. Ball----------- 219 
Back: nothing where fired: J. Kohler------------------ 236 
Back: none where films: J. Bruner--------------------- 254 
Back: nothing affirmed: F. Hammond-------------------- 272 
Back: 5% for jejuno-ileo bypass surgery: C. Jones----- 84 
Back: 10% to lawyer on reduction: s. Kowitt----------- 142 
Back & Leg: 10% and 10% where refuse surgery: R. Crone 182 
Back: 10% to preacher who can't baptize: s. Bukojemsky 210 
Back: 10% affirmed for minimal problems: E. ·Morgan---- 248 
Back: 10% increase over 45% prior after fusion: 

H. Curry-------------------------------------------· 263 
Back: 15% over employer appeal where limited lifting: 

J. Potter------------------------------------------ 16 
Back: . 15% after surgery: R. Ingle--------------------- 241 
Back: 20% affirmed: J. Booth-------------------------- 37 
Back: 20% affirmed: L. Engel-------------------------- 195 
Back: 20% affirmed: G. Finney------------------------- 247 
Back: 20% for lifting restriction: I. Smith----------- 252 
Back: 25% where refuse surgery: J. Klingbeil---------- 265 
Back: 30% where must avoid lifting: E. Schoonover----- 77 
Back: 30% where must avoid heavy work: P. Hamill------ 112 
Back: 30% after repeated surgery: D. Stiner----------- 145 
Back & Leg: 30% and 25% affirmed: S. Powell----------- 246 
·Back: 30% to grocery checker: M. Basl----------------- 268 
Back: 30% where won't cooperate: K. Leonard----------- 288 
Back: 35% where don't want retraining: J. Morgan------ 33 
Back & Arm: 35% and 40% to logger for broken back: 

R. Grimes------------------------------------------ 225 
Back: 37.5% where want total: D. Velasquez------------ 44 
Back: 40% on reduction from total: J. Bidwell--------- 101 
Back: 40% where not to lift over 10 pounds: I. White-- 190 
Back: 40% to logger: V •. Mallory----------------------- 212 
Back: 40% to mental case: R. Parmenter---------------- 217 
Back: 50% for lifting limited to 25 pounds: C. McKeen-- 131 
Back: 50% for two injuries: D. Morris----------------- 303 
Back: 60% affirmed in vigorous appeal: A. Parker------ 24 
Back: 60% on reduction from total: P. Brusco---------- 138 
Back: 65% where want total: R. Pierce----------------- 233 
Back: 70% where crushed by tree: J. Beckman----------- 7 
Back: 75% where want total: F. Carpenter-------------- 67 
Back & Leg: 75% and 60% where refuse retraining: 

R. Haines------------------------------------------ 74 
Back: 75% where want total: L. Gay-------------------- 183 
Back: 75% where retired logger and want total: 

M. Luster------------------------------------------ 270 
Back: 75% from total: T. Tompkins------------~-------- 291 
Back: 75% where want total: I. Kasza------------------ 297 
Back: 80% _in post-mortem increase: H. Padden---------- 31 
Back: 90% remanded to DPD where refuse surgery: E. King 115 

-313-

(2) BACK

Back: none on reclosing: T. Bench------------------------------------- 69
Back: none for sprain: R. Loven----------------------------------------- 172
Back: nothing for wide, short lady: J. Ball------------------- 219
Back: nothing where fired: J. Kohler-------------------------------- 2 36
Back: none where films: J. Bruner------------------------------------- 254
Back: nothing affirmed: F. Hammond------------------------------------ 2 72
Back: 5% forjejuno-ileo bypass surgery: C. Jones--------- 84
Back: 10% to lawyer on reduction:  . Kowitt------------------- 142
Back & Leg: 10% and 10% where refuse surgery: R. Crone 182
Back: 10% to preacher who can't baptize:  . Eukojemsky 210
Back: 10% affirmed for minimal problems: E. Morgan-------- 248
Back: 10% increase over 45% prior after fusion:

H. Curry----------------------------------------------------------------------------- 263
Back: 15% over employer appeal where limited lifting:

J. Potter-------------------------------------------------------------------------- 16
Back: . 15% after surgery: R. Ingle------------------------------------- 241
Back: 20% affirmed: J. Booth----------------------------------------------- 37
Back: 20% affirmed: L. Engel----------------------------------------------- 195
Back: 20%affirmed: G. Finney--------------------------------------------- 247
Back: 20% for lifting restriction: I.  mith------------------- 252
Back: 25% where refuse surgery: J. Klingbeil----------------- 265
Back: 30% where must avoid lifting: E.  choonover-------- 77
Back: 30% where must avoid heavy work: P. Hamill---------- 112
Back: 30% after repeated surgery: D.  tiner------------------- 145
Back & Leg: 30% and 25% affirmed:  . Powell------------------- 246
Back: 30% to grocery checker: M. Basl------------------------------- 268
Back: 30% where won't cooperate: K.Leonard----------------------- 2 88
Back: 35% where don't want retraining: J. Morgan---------- 33
Back & Arm: 35% and 40% to logger for broken back:

R. Grimes--------------------------------------------------------------------------- 225
Back: 37.5% where want total: D. Velasquez--------------------- 44
Back: 40% on reduction from total: J. Bidwell----------------- 101
Back: 40% where not to lift over 10pounds: I. White— 190
Back: 40% to logger: V. Mallory----------------------------------------- 212
Back: 40% to mental case: R. Parmenter---------------------------- 217
Back: 50% for lifting limited to 25 pounds: C. McKeen— 131
Back: 50% for two injuries: D. Morris------------------------------ 30 3
Back: 60% affirmed in vigorous appeal: A. Parker---------- 24
Back: 60% on reduction from total: P. Brusco------------------ 138
Back: 65% where want total: R. Pierce-------------------------------- 2 33
Back: 70% where crushed by tree: J. Beckman------------------- 7
Back: 75% where want total: F. Carpenter------------------------- 6 7
Back & Leg: 75% and 60% where refuse retraining:

R. Haines-------------------------------------------------------------------------- 74
Back: 75% where want total: L. Gay----------------------------------- 183
Back: 75% where retired logger and want total:

M. Luster--------------------------------------------------------------------------- 2 70
Back: 75% from total: T. Tompkins---------------------- 291
Back: 75% where want total: I. Kasza-------------------------------- 29 7
Back: 80% in post-mortem increase: H. Padden----------------- 31
Back: 90% remanded to DPD where refuse surgery: E. King 115
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90% where refuse surgery: J. Smith-------------- 199 

( 3) HAND 

Thumb: 40% plus loss of opposition: K. Martin--------- 171 
Hand: award improper where only thumb hurt: K. Martin-- 171 
Hand: 40% after finger amputations: M. White----------- 166 
Hand: 50% to housewife who can't lift coffee pot: 

·T. Hoffman------------------------------------------ 226 
Hand: 75% for sprained thumb: Y. Webb------------------ 106 

(4) FOOT 

( 5) LEG 

Leg: 10% affirmed: G. Fry------------------------------ 304 
Leg: 15% for logger's broken leg: T. Hadley------------ 220 
Leg: 20% affirmed: J. Biasi---------------------------- 204 
Leg: 25% affirmed: w. McMichael------------------------ 109 
Leg: 40% for fall: R. Harper, Jr.---------------------- 162 
Leg: 45% on increase: T. Ledwith----------------------- 245 
Leg: 50% to logger for two successive knee injuries: 

N. Shanklin----------------~------------------------ 213 
Leg: 80% for messed up foot: G. Finney----------------- 247 

(6) 

Back: 
Neck: 
Neck: 

( 7) 

NECK AND HEAD 

60% after fusion to trucker: J. O'Bryant--------- 155 
10% affirmed: H. Fuller-------------------------- 54 
20% where want total: J. Belk-------------------- 212 

UNCLASSIFIED 

Anxiety neurosis: 32% on increase: c. Mellen----------- 282 
Burns: nothing for paranoia: R. Stevens---------------- 285 
Dermatitis: 50% unscheduled: C. Olson-------~---------- 102 
Epilepsy: 20% plus 5% each for leg and arm: D. Zwirner- 185 
Groin: 40% when hit saddle horn: R. Madison------------ 1 
Hearing loss: computation in normal ranges: C. Olson--- 102 
Hearing: 22-1/2% affirm~d: D. Mauck-------------------- 203 
Heart attack: 75% from total: K. Hickman--------------- 64 
Tooth: nothing for loss: T. Gueck---------------------- 267 

PROCEDURE 

Amended order extended appeal time: P. Baley------------ 22 
Benefits survive: H. Padden----------------------------- 31 
Computation of beginning date of total disability award: 

o. Love--------------------------------------------- 251 
Constitutional questions not reached: W. Wisherd-------- 258 
Denial no basis for attorney's fees: s. Halstead--------. 191 
Denial improper during appeal time: s. Hollingsworth---- 269 
Extent of compensation pending appeal which must be 

paid: w. Wisherd----------------------------------- 258 
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Back: 90% where refuse surgery: J. Smith------------------------- 199

(3) HAND

Thumb: 40% plus loss of opposition: K. Martin---------------- 171
Hand: award improper where only thumb hurt: K. Martin— 171
Hand: 40% after finger amputations: M. White------------------- 166
Hand: 50% to housewife who can't lift coffee pot:

T. Hoffman----------------------------------------------------------------------------- 226
Hand: 75% for sprained thumb: Y.  ebb---------------------------------- 106

(4) FOOT

(5) LEG

Leg: 10% affirmed: G. Fry------------------------------------------------------- 304
Leg: 15% for logger's broken leg: T. Hadley--------------------- 220
Leg: 20% affirmed: J. Biasi----------------------------------------------------- 204
Leg: 25% affirmed:  . MeMichael---------------------------------------------- 109
Leg: 40% for fall: R. Harper, Jr.------------------------------------------- 162
Leg: 45% on increase: T. Ledwith----------------------------------------- 245
Leg: 50% to logger for two successive knee injuries:

N. Shanklin---------------------------------- -------------------------------------- 213
Leg: 80% for messed up foot: G. Finney------------------------------ 24 7

(6) NECK AND HEAD

Back: 60% after fusion to trucker: J. O'Bryant------------------155
Neck: 10% affirmed: H. Fuller---------------------------------------------- 54
Neck: 20% where want total: J. Belk--------------------------------------242

(7) UNCLA  IFIED

Anxiety neurosis: 32% on increase: C. Mellen------------------- 282
Bums: nothing for paranoia: R.  tevens--------------------------------285
Dermatitis: 50% unscheduled: C. Olson----------------------------------102
Epilepsy: 20% plus 5% each for leg and arm: D. Zwimer- 185
Groin: 40% when hit saddle horn: R. Madison--------------------- 1
Hearing loss: computation in normal ranges: C. Olson----- 102
Hearing: 22-1/2% affirmed: D. Mauck--------------------------------------203
Heart attack: 75% from total: K. Hickman-------------------------- 64
Tooth: nothing for loss: T. Gueck------------------------------------ 267

PROCEDURE

Amended order extended appeal time: P. Baley--------------------- 22
Benefits survive: H. Padden---------------------------------------------------- 31
Computation of beginning date of total disability award:

O. Love-----------------------------------------------------------------------------------251
Constitutional questions not reached: W. Wisherd-------------- 258
Denial no basis for attorney's fees:  . Halstead-------------- 191
Denial improper during appeal time:  . Hollingsworth- 269
Extent of compensation pending appeal which must be

paid: W. Wisherd----------------------------------------------------------------- 258
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presumption: J. Gerstner--------------------- 193 
Joinder of prior insurer under own motion: K. McRay---- 187 
Law of case prevents rerun: R. Dahlstrom--------------- 197 
Lump sum payment rule not retroactive: c. Clapp-------- 237 
Order corrected: H. Prince----------------------------- 267 
Order corrected: R. Parmenter-------------------------- 271 
own motion where no formal objection to reopening: 

G. Mendoza----------------------------------------- 56 
own motion not substitute for appeal: D. Conger-------- 223 
Own motion not substitute for appeal: R. Callerman----- 223 
Own motion application premature: P. Carpenter--------- 280 
Paying agency designated: J. Bleth-------------,------- 277 
Paying agency designated: H. Short--------------------- 295 

. Processing delayed for about a year: A. Templeton------ 265 
Reconsideration refused: R. Seymour-------------------- 177 
Reconsideration granted: P. Geidl---------------------- 307 
Rehabilitation order effect on claim appeal: 

N. Shanklin---------------------------------------- 289 
Remand for rehabilitation pending appeal: G. Wicklander 71 
Remanded for determination: J. Kleatsch---------------- 28 
Reopening discretionary: J. Booth---------------------- 37 
Sixty-one-day request denied claim.: ·G. Williams-------- 72 
Two-carrier defense: dismissal not final: J. Faulk---- 154 
Vocational rehabilitation procedure outlined (read): 

G. Leaton------------------------------------------ 9 
Vocational rehabilitation ordered: W. Edmison---------- 175 

REQUEST FOR REVIEW 

Late postmark not always fatal: F. Blanton------------- 262 
Settled: J. Yoes---------------------------------~---- 150 
Withdrawn: R. Thurston--------------------------------- 1 
Withdrawn: B. Grisso----------------------------------- 1 
Withdrawn: M. Hatcher---------------------------------- 133 
Withdrawn: D. Wright----------------------------------- 151 

SUBJECTIVITY 

Berry picker not contractor: M. Cardoso---------------- 180 
Corporate officer in fact log truck driver and subject: 

J. Webb-------------------------------------------- 173 

TEMPORARY TOTAL DISABILITY 
\ 

Hernia• claim: J. Keeton-------------------------------- 97 
Hysterectomy after back injury: W. Stinson------------- 95 
Payable on aggravation until denial made: C. Anderson-- 19 
Rehabilitation terminated after stipulation 

for 20-month loss: P. Kern------------------------ 113 
Remanded for closure: R. Seymour----------------------- 59 
Vocational rehabilitation lead case: G. Leaton--------- 9 
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Fireman's presumption: J. Gerstner------------------------------------- 19 3
Joinder of prior insurer under own motion: K. McRay------ 187
Law of case prevents rerun: R. Dahlstrom-------------------------- 197
Lump sum payment rule not retroactive: C. Clapp-------------- 2 37
Order corrected: H. Prince---------------------------------------------------- 26 7
Order corrected: R. Parmenter---------------------------------------------- 271
Own motion where no formal objection to reopening:

G. Mendoza------------------------------------------------------------------------- 56
Own motion not substitute for appeal: D. Conger---------------- 223
Own motion not substitute for appeal: R. Callerman----------- 223
Own motion application premature: P. Carpenter---------------- 280
Paying agency designated: J. Bleth------------------------ :------------ 2 77
Paying agency designated: H. Short------------------------------------- 295
Processing delayed for about a year:A. Templeton-------------- 265
Reconsideration refused: R. Seymour----------------------------------- 177
Reconsideration granted: P. Geidl--------------------------------------- 307
Rehabilitation order effect on claim appeal:

N. Shanklin----------------------------------------------------------------------- 2 89
Remand for rehabilitation pending appeal: G. Wicklander 71
Remanded for determination: J. Kleatsch---------------------------- 2 8
Reopening discretionary: J. Booth--------------------------------------- 37
 ixty-one-day request denied claim:G. Williams------------------ 72
Two-carrier defense: dismissal not final: J. Faulk------ 154
Vocational rehabilitation procedure outlined (read):

G. Leaton*-------------------------------------------------------------------------- 9
Vocational rehabilitation ordered:  . Edmison-------------------- 175

REQUEST FOR REVIE 

Late postmark not always fatal: F. Blanton----------------------- 262
Settled: J. Yoes------------------------------------------------------------- 150
 ithdrawn: R. Thurston------------------------------------------------------------ 1
 ithdrawn: B.Grisso---------------------------------------------------------------- 1
 ithdrawn: M. Hatcher------------------------------------------------------------- 133
 ithdrawn: D.  right--------------------------------------------------------------- 151

SUBJECTIVITY

Berry picker not contractor: M. Cardoso---------------------------- 180
Corporate officer in fact log truck driver and subject:

J.  ebb------------------------------------------------------------------------------ 173

TEMPORARY TOTAL DI ABILITY

Hernia' claim: J. Keeton------------------------------------------------------------ 97
Hysterectomy after back injury: W.  tinson----------------------- 95
Payable on aggravation until denial made : C. Anderson— 19
Rehabilitation terminated after stipulation

for 20-month loss: P. Kern------------------------------------------ 113
Remanded for closure: R.  eymour----------------------------------------- 59
Vocational rehabilitation lead case:G. Leaton-------------------- 9
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DISABILITY 

Affirmed over dissent: B. Clawson---------------------- 234 
Allowed over employer appeal: C. Long------------------ 83 
Allowed where SAIF claimed retrainable but took 

no action: K. Mull-------------------------------- 130 
Arthritis plus strain: c. Pressel---------------------- 76 
Back claim total: M. Nelson------------------~--------- 283 
Computation of beginning date: O. Love----------------- 251 
Continued by stipulation: N. Wingfield----------------- 81 
Cook who can't cook: E. Nimsic------------------------- 73 
Death benefit claim: C. Cronin------------------------- 88 
Denied to smashed up logger: J. Beckman---------------- 7 
Determination upheld on SAIF appeal: K. Vanderpool----- 122 
Odd-lot total: G. Stoppleworth------------------------- 51 
Odd-lot total: G. Thompson----------------------------- 168 
Odd-lot at age 66 mostly because of leg: R. Rea-------- 170 
own motion grant on 1968 injury: L. Level-------------- 153 
Personality disorder over trivial back injury: 

G. Brooks------------------------------------------ 17 
Reduced to 40%: J. Bidwell----------------------------- 101 
Reduced to 50% for dermatitis: c. Olson---------------- 102 
Reduced to 70% for neck sprain: D. Lucky-------------~- 188 
Reversed on review: K. Hickman------------------------- 64 
Reversed and reduced to 60%: P. Brusco----------------- 138 
Reversed where don't want rehabilitation: T. Tompkins-- 291 
Shoulder sore on Greek: L. Agouridas------------------ 117 
Termination attempted: T. Taylor----------------------- 119 
Total on board increase from 90%: c. Askew------------- 148 
Zero partial award upped to total: H. Ayer------------- 20 

VOCATIONAL REHABILITATION 

California vocational rehabilitation ordered: 
W. Edmison----------------------------------------- 175 

Procedural handling: N. Shanklin----------------------- 289 
Surgery refused no reason to refuse retraining: 

N. Shanklin---------------------------------------- 213 
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TOTAL DI ABILITY

Affirmed over dissent: B. Clawson--------------------------------------- 2 34
Allowed over employer appeal: C. Long-------------------------------- 83
Allowed where  AIF claimed retrainable but took

no action: K. Mull--------------------------------------------------------- 130
Arthritis plus strain: C. Pressel--------------------------------------- 76
Back claim total: M. Nelson--------------------------------- '--------------- 28 3
Computation of beginning date: 0. Love------------------------------ 251
Continued by stipulation: N. Wingfield------------------------------ 81
Cook who can't cook: E. Nimsic--------------------------------------------- 73
Death benefit claim: C. Cronin--------------------------------------------- 88
Denied to smashed up logger: J.Beckman------------------------------ 7
Determination upheld on  AIF appeal:K. Vanderpool------------ 122
Odd-lot total: G.  toppleworth-------------------------------------------- 51
Odd-lot total: G. Thompson---------------------------------------------------- 16 8
Odd-lot at age 66 mostly because of leg: R. Rea-------------- 170
Own motion grant on 196 8 injury: L. Lovel------------------------ 15 3
Personality disorder over trivial back injury:

G. Brooks--------------------------------------------------------------------------- 17
Reduced to 40%: J. Bidwell---------------------------------------------------- 101
Reduced to 50% for dermatitis: C. Olson---------------------------- 102
Reduced to 70% for neck sprain: D. Lucky----------------------- -— 188
Reversed on review: K. Hickman--------------------------------------------- 64
Reversed and reduced to 60%: P. Brusco------------------------------ 138
Reversed where don't want rehabilitation: T. Tompkins— 291
 houlder sore on Greek: L. Agouridas-------------------------------- 117
Termination attempted: T. Taylor----------------------------------------- 119
Total on board increase from 90% : C. Askew----------------------- 148
Zero partial award upped to total: H. Ayer----------------------- 20

VOCATIONAL REHABILITATION

California vocational rehabilitation ordered:
 . Edmison------------------------------------------------------------------------- 175

Procedural handling: N.  hanklin----------------------------------------- 289
 urgery refused no reason to refuse retraining:

N.  hanklin----------------------------------------------------------------------- 213
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ALPHABETICAL INDEX 

NAME 

AGOURIDAS~ LAMBROS 
ALLEN, EMERY A• 
ALLEY, ERNEST 
ANDERSON, ARNOLD 
ANDERSON, CARMA 
ANDERSON, CARMA 
ANDERSON, JAMES A 0 

ANFILOFIEFF, IOSIF M 0 AND 
EKATERINA 

ASKEW, CLAUD 
AVER, HAROLD 

BALEY, PAUL 
BALL, JOY 
BARBUR O JOHN A 0 

BARCLAY, DARRELL 
BARNES, LOLA 
BARNES, VERNA 
BARNEY, MELVIN E, 
BARRETH 1 CHARLENE 
BASL 1 MYRTLE M 0 

BECKMAN, JACOB N, 
BELK, JAMES H 0 

BENCH, THOMAS 
BIASI, JAMES 
BIDWELL, JAMES L 0 

BLANTON, FRANK 
BLETH, JAMES 

BODUNOV 0 VASILY 
BONNER, EARL 
BOOTH, JOSEPH 

BOTT, KATHERINE PETTEY 
BOZAK, STEPHEN L 0 

BRECHT, CON NA 
BROOKS, GLORIA 
BROWN, IVY 
BRUNER, JOHN Do 
BRUSCO, PALMA 
BUGGE, MILTON 
BUKOJEMSKY 1 STEPHEN 

CALLERMAN 1 RONALD C 0 

CARDOSO, MARCELINO, JR 0 

CARPENTER, FRANK W 0 

CARPENTER, PATSY 
CARSON, MILTON E. 
CAVE, ADRIAN 

CHRISTENSEN, GARY T 0 

VOLUME I 6 

WCB CASE NUMBER 

7 5 -5 I 8 
7 4 -5 3 3 
CLAIM NO, E42 CC 98720 RG 
7 5 -1 5 5 3 
7 5 -2 8 9 
75-3416 
SAIFCLAIMNO 0 NC129652 

7 5 -2 2 7 
7 5 -104 
7 4 -2 7 7 9 

7 5 -I 1 1 7 
7 5 -1 2 3 2 

I 7 5 -3 7 9 7 
7 4 -2 7 4 9 
7 4 -3 9 3 1 
7 3 -2 2 9 2 
7 4 -3 166 AND 7 5 -I 4 9 0 
74-4483 
7 5 -2 I 8 9 

74-4667 
75-2080 
74-4622 
7 4 -4 1 3 9 

7 5 -6 8 5 
7 5 -I 1 4 3 
CLAIM NOS 0 O5X-008027 

PAGE 

I I 7 
87 

I 2 1 
279 

1 9 
295 
278 

1 8 0 
I 4 8 

2 0 

22 
2 1 9 

2i2 

249 
230 

8 

1 5 8 
85 

2 6 8 

7 
242 

6 9 
2 0 4 
101 
262 

7 5 I -c -5 I I , 4 4 4 2 7 7 
7 5 -1 2 8 9 
7 5 -9 6 6 
74-4412 

7 5 -2 3 8 2 
SAIF CLAIM NO 0 HC 142897 
74-4470 
7 5 -1 2 7 1 
7 5 -9 7 0 
75-3104 
74-4585 
74-2353 
7 5 -7 0 3 

72-3313 
7 5 -2 2 7 
7 5 -1 I 7 5 
7 3 -3 2 4 3 , 7 4 -2 0 7 s, 7 5 -1 9 8 9 
7 5 -3 1 9 
SAIF CLAIM NO, NC 79531 

C89726 
74-1694 

-3 1 7 -

298 
I 7 9 

37 

I 9 8 
6 

2 2 8 
1 7 

1 7 7 
2 5 4 

I 3 8 
26 

2 1 0 

223 
I 8 0 

6 7 
280 

45 

I 3 4 
I 5 9 

ALPHABETICAL INDEX

VOLUME 1 6

NAME  CB CASE NUMBER PAGE

AGOUR IDAS, LAMBROS 7 5-518 1 1 7
ALLEN, EMERY A, 7 4 -5 3 3 8 7
ALLEY, ERNEST CLAIM NO, E4 2 CC 9 8 72 0 RG 1 2 1
ANDERSON, ARNOLD 7 5 -1 5 5 3 2 7 9
ANDERSON, CARMA 7 5 -2 8 9 1 9
ANDERSON, CARMA 7 5 -3 4 1 6 2 9 5
ANDERSON, JAMES A, SAIF CLAIM NO, NC 1 2 96 5 2 2 7 8
ANFILOFIEFF, IOSIF M, AND
E KATER1 NA 7 5 -2 27 1 8 0

ASKE , CLAUD 7 5-104 1 4 8
AYER, HAROLD 74-2779 2 0

BALEY, PAUL j 7 5-1117 2 2
BALL, JOY 7 5 -1 2 3 2 2 1 9
BARBUR, JOHN A, 75-3797 2 2 2
BARCLAY, DARRELL 74-2749 2 4 9
BARNES, LOLA 74-3931 2 3 0
BARNES, VERNA 73-2292 8

BARNEY; MELVIN E, 74 -3 1 66 AND 7 5 -1 4 9 0 1 5 8
BARRETH, CHARLENE 7 4 -4 4 83 8 5
BASL , MYRTLE M, 75-2189 2 6 8

BECKMAN, JACOB N, 7 4 -4 6 6 7 7
BELK, JAMES H, 7 5 -2 0 8 0 2 4 2
BENCH, THOMAS 74 4622

6 9
BIAS!, JAMES 7 4-4139 2 0 4
B I D ELL, JAMES L, 75-685 1 0 1
BLANTON, FRANK 75-1143 2 6 2
BLETH, JAMES CLAIM NOS, 05 X 008027

7 5 I C 5 11,444 2 7 7
BODUNOV, VASILY 7 5 -1 2 8 9 2 9 8
BONNER, EARL 7 5 -9 6 6 1 7 9
BOOTH, JOSEPH 7 4 -4 4 1 2 3 7

BOTT, KATHERINE PETTEY 75-2382
1 9 8

BOZAK, STEPHEN L, SAIF CLAIM NO, HC 1 4 2 8 9 7 6
BRECHT, DONNA 7 4 -4 4 7 0 2 2 8
BROOKS, GLORIA 7 5 -1 2 7 1 1 7
BRO N, IVY 7 5 -9 7 0 1 7 7
BRUNER, JOHN D, 7 5-3104 2 5 4
BRUSCO, PALMA 7 4 4 5 8 5 1 3 8
BUGGE, MILTON 7 4 2 3 5 3 2 6
BUKOJE MSKY, STEPHEN 75-703 2 1 0

CALLERMAN, RONALD C. 7 2 -33 1 3 2 2 3
CARDOSO, MARCELINO, JR, 7 5 -2 2 7 1 8 0
CARPENTER, FRANK  . 7 5-1175 6 7
CARPENTER, PATSY 73 -3 243, 74 -2 07 5, 75 1 989 2 8 0
CARSON, MILTON E, 7 5-319 4 5
CAVE, ADRIAN SAIF CLAIM NO, NC 7 9 5 3 1

C 89728 1 3 4
CHRISTENSEN, GARY T, 7 4 -1 6 94 1 5 9

■3 1 7
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CL.Al"P, CL.EVE 
CL.AWSON 0 BEATRICE 
CLEYS, GUST 
CONGER, DON A 0 

CRONE, ROBERT 
CRONIN, CLARENCE 
CROUSE t CARL. 
CROY I DE L.LMORE 
CUNNINGHAM, GEORGE Eo 
CURRY, HAROL.D 

DAHL.STROM, ROBERT 
DAVIS, CL.EVELAND 
DAVIS, JEFFREY C 0 

DICKENSON, KENITH 
DIZICK 0 GAL.EN 
DOUGLAS, FRED F, 
DUL.CICH 0 JEFFREY 

EDMISON, WAL.TER 
EHRMANTROUT, DAL.VIN 
ENGEL., L.OREN 

FARNHAM, LOUISE 
FAULK, JIMMY 
FERDIG, WIL.L.IAM 
FINNEY, GEORGE E 0 

FRY 0 GERALD 
FUL.L.ER 0 HERBERT 

GAY• L.L.OYD A, 
GEIDL., PETER J, 
GEIDL. 0 PETER J, 
GERSTNER, JOHN 
GILL.ANDER, NICHOL.AS R, 
GREENAWAL.D 1 JACK 
GRIMES, ROBERT 
GRISSO, BRENDA S, 
GUDMUNDSON, SAMUEL. D, 
GUECK 1 TROY 
GUISCHER 1 MICHAEL N, 

HADLEY I TONY 
HAINES, ROBERT 
HALSTEAD, SHARON 
HAMILL., PATRICK Q, 

HAMMOND, FINLEY 
HARPER, ROBERT C 0 • JR, 
HATCHER, MEL.ANEE 
HAUGEN, VERN 

HEDEN, GERAL.D D 0 

HICKMAN, KENNETH 
HOFFMAN, THERESA 
HOLLINGSWORTH, STANLEY 
HOL.STE 1 EDDIE H, 
HOOD, EWELL E, 
HUGHES, CHARLIE 

INGL.E, RASS 1 JR, 

wee CASE NUMBER 

CL.Al M N00 0 5 X-0 I O 6 3 2 
75-1214 
SAIF CL.AIM NO, EC 142578 
72 -3 3 62 
7 5 -I 03 6 
74-3316 
7 4 -3 I 7 
SAIF CL.AIM NO, AC 84657 
7 5 -4 2 7 
7 5 -6 6 8 

7 5 -9 1 0 
7 5 -1596 
SAIF CL.AIM N00 NC 47563 
7 5 -5 1 4 -E 
74-1272 AND 74-1273 
75-2370 
74 -4 4 54 

7 5 -1 8 4 2 
75-693 
7 5 -9 9 5 

7 5 -7 3 8 
74-4505 
74-4192 
75-2288 
75-2024 
15 -8 11 

73-2975 
7 4 -4 6 9 0 
7 4 -4 6 9 0 
74-3768 
75-4350 
74-1523 
75 -1385 
7 5 -3 5 4 
SAIF CL.AIM N00 ZC 120738 
75-2457 
7 5 -1362 

75-1014 
74-1077 
7 5 -1 4 0 6 
7 5 -i 4 8 
7 4 -4 1 I 7 
75-1225 
7 5 -2 5 1 7 
75-492 

7 4 -2 9 3 7 
75-1292 
7 5 -197 4 
7 5 -7 8 1 
SAIF CLAIM N00 A I 09886 
7 5 -3 1 2 
74-3023 

75-2856 

-31 8 -

-
PAGE 

237 
234 
I 3 3 
223 
182 

88 
99 

I 5 0 
46 

263 

I 9 7 
I 9 6 
2 I 9 
22 1 
161 
238 

4 8 

I 7 5 
3 

I 9 5 

2 6 1 
I 5 4 

29 
247 
304 

54 

1 8 3 
207 -307 
19 3 
209 
293 
225 

I 
227 
267 
I 4 7 

220 
74 

I 9 I 
1 1 2 
272 
I 6 2 
I 3 3 

93 

30 
64 

2 2 6 
269 
I 9 I 

66 
I 6 3 

24 I 

-

NAME WCB CASE NUMBER PAGE

CLAPP, CLEVE
CLAWSON, BEATRICE
CLEYS, GUST
CONGER, DON A,
CRONE, ROBERT
CRONIN, CLARENCE
CROUSE, CARL
CROY, DELLMORE
CUNNINGHAM, GEORGE E.
CURRY, HAROLD

DAHLSTROM, ROBERT
DAVIS, CLEVELAND
DAVIS, JEFFREY C.
DICKENSON, KEN1TH
DIZICK, GALEN
DOUGLAS, FRED F,
DULCICH, JEFFREY

EDM1SON, WALTER
EHRMANTROUT, DALVIN
ENGEL, LOREN

FARNHAM, LOUISE
FAULK, JIMMY
FERDIG, WILLIAM
FINNEY, GEORGE E.
FRY, GERALD
FULLER, HERBERT

GAY, LLOYD A,
GEIDL, PETER J.
GEIDL, PETER J,
GERSTNER, JOHN
GILLANDER, NICHOLAS R.
GREENAWALD, JACK
GRIMES, ROBERT
GRISSO, BRENDA S,
GUDMUNDSON, SAMUEL D,
GUECK, TROY
GUISCHER, MICHAEL N.

HADLEY, TONY
HAINES, ROBERT
HALSTEAD, SHARON
HAMILL, PATRICK Q.
HAMMOND, FINLEY
HARPER, ROBERT C. , JR,
HATCHER, MELANEE
HAUGEN, VERN

HEDEN, GERALD D,
HICKMAN, KENNETH
HOFFMAN, THERESA
HOLLINGSWORTH, STANLEY
HOLSTE, EDDIE H,
HOOD, EWELL E.
HUGHES, CHARLIE

INGLE, RASS, JR,

CLAIM NO, 0 5 X-010632

7 5-1 2 1 4
SAIF CLAIM NO, EC 142578

7 2-3 3 6 2
7 5-1 0 3 6
7 4-3 3 1 6
7 4-3 1 7
SAIF CLAIM NO, AC 8 4 6 5 7
7 5-4 2 7
7 5-6 6 8

7 5-9 1 0
7 5-1 5 9 6
SAIF C LAI M NO, NC 4 7 5 6 3
7 5-5 1 4 -E
7 4-1 2 7 2 AND 7 4 -12 7 3
7 5-2370
74-4454

7 5 -1 84 2
7 5 -6 93
7 5 -9 9 5

75-738
7 4 -4 5 0 5
7 4-4192
7 5 -2 2 88
7 5 -2 02 4
7 5-817

7 3 -2 9 7 5
7 4 -4 6 9 0
74-4690
7 4 -3 76 8
7 5 -4 3 5 0
7 4 -1 52 3
75-1385
7 5 -3 5 4
SAIF CLAIM NO, ZC 1 2 07 3 8
7 5 -2 4 5 7
7 5 -1 3 62

7 5-1014
74-1077

7 5 -1 4 06
75-148
74-4117

7 5 -1 2 2 5
7 5 -2 5 1 7
7 5 4 9 2

7 4 -2 9 3 7
75-1292

7 5 -1 9 7 4
75-781

SAIF CLAIM NO, A 1 09886
7 5-312
74-3023

7 5 -2 8 56

2 3 7
2 3 4
1 3 3
2 2 3
1 8 2

8 8
9 9

1 5 0
4 6

2 6 3

1 9 7
1 9 6
2 1 9
2 2 1
1 6 1
2 3 8

4 8

1 7 5
3

1 9 5

2 6 1
1 5 4

2 9
2 4 7
3 0 4

5 4

1 8 3

1 9 3
2 0 9
2 9 3
2 2 5

1

2 2 7
2 6 7
1 4 7

2 2 0
7 4

1 9 1
1 1 2
2 7 2
1 6 2
1 3 3

9 3

3 0
6 4

2 2 6
2 6 9
1 9 1
6 6

1 6 3

2 4 1

■3 1 8
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0 

NAME 

JACOBSON 1 LUTHER M 11 SR, 

JAMES 1 ROBERT 

JOHNSON 1 FRED 

JOHNSON 1 MARY ANN 
JONES I CAROL L• 

JONES 1 JESS 

JONES, MARY M 1 

KASZA 0 IMRE 

KEETON 1 JAMES W 1 

KERN 1 PHYLL.IS 

KING 1 EUGENE 

KLEATSCH 1 JAMES 

KL.I NGBE l L 1 JOYCE E, 

K0HLER 1 JOHN M 0 

KOWITT 1 SANFORD 

KRINGEN 1 NEIL 

LA DELLE 1 JESSE R 1 

LARSON, EARL 

LEATON 1 GERALD L 1 

LEDFORD, RAYMOND 

LEDWITH, THOMAS C 1 

LEISER 1 FLORENCE 

LENGELE 1 FRANK L 0 

LE0NARD 1 KENNETH R 1 

WCB CASE NUM!3ER 

CLAIM N00 E 42 CC 83602 RG 

7 4 -1 4 1 9 
7 5 -1 7 0 2 
7 5 -2 I 9 7 
74 -2 8 8 0 
7 4 -151 3 
74-4068 

7 4 -2 6 9 9 
74-1705 

7 5 -1 6 1 9 
74-3410 

74-1690 
7 5 -2 2 4 1 
7 5 -2 1 4 9 
7 5 -4 8 9 
75-1021 

74-4303 AND OWN MOTION 

7 5 -2 7 7 0 AND 7 5 -1 7 2 9 

7 4 -4 4 4 8 
7 5 -9 9 I 
7 5 -I 0 2 6 
7 4 -3 9 5 8 
CLAIM N00 403 C 12628 

7 5 -1 I 9 

LONG 1 CECIL. 74-4160 

LONG 1 HAROLD 7 5 -4 0 3 

LONGSHORE ( COMPLYING STATUS) 74 -3 5 03 

LOVE I ORAL J 1 

LOVEL, LOLA MAE 

L0VEN 1 ROGER 

LUCKY, DELMER 

LUSTER, MEL.VIN 

MADISON, RAYMOND 

MALL0RV 1 VIRGIL L 1 

MARTIN 1 KENNETH H, 

MAUCK, DONALD 

MC KEEN 1 CHARLES H 1 

MC MICHAEL, WILLIAM 

MC RAV, KATHERINE 

MEADE R 1 ROBERT 

MELL.EN, CLARENCE Ho 
MENDOZA, GERALDINE 

MENKE, CARLOS 

MILKS, JEANETTE A 0 

MIL.LER 1 WILLIAM H 0 

MILLS 1 DARLENE 

MITCHELL 1 HAROLD 

MONTGOMERY, ROY 

MORGAN 1 EDITH 

MORGAN 1 JIMMY H 0 

MORRIS 1 DONALD 

MOSKO, MICHAEL 
MULL 1 KENNETH p• 
MURPHY 1 THOMAS 

s. 

FOX 

75-1940 

CL.Al M N0 1 2 7 4 -5 12-82 2 
75-2066 
7 4 -3 3 4 2 
7 4 -3 8 I 8 

7 4 -1 0 6 9 
7 4 -3 5 2 1 
75-1515 
7 5 -2 2 8 3 

7 S -1 I 2 9 
7 5 -1 4 4 5 
75-4361 

7 4 -2 8 9 8 
7 4 -1 8 1 o 
SAIF CLAIM N0 1 HC 6 8 8 4 5 
7 5 -1 0 I I 
7 4 -4 1 S 7 
7 5 -o 2 O 
74-3503 
74-4344 

7 4 -2 2 1 6 
14 _, 6 8 

7 5 -1 0 6 2 

7 3 -• 2 0 AND 7 4 -2 8 5 3 
7 4 -3 I 4 5 
7 4 -7 5 3 
7 5 -3 6 9 AND 7 5 -2 2 5 1 

-31 9-

PAGE 

274 
IO 5 
2 8 1 
11 8 

84 
90 

1 5 2 

297 
97 

1 I 3 
1 1 5 

2 8 
265 
236 
1 4 2 
232 

80 
296 

9 

1 4 3 
245 
301 
1 5 1 
288 

83 
1 1 I 
I 5 6 
2 5 1 
1 5 3 
1 7 2 

188 
270 

2 1 2 
I 7 I 
203 

1 3 I 
IO 9 

I 8 7 

22 
282 

56 
307 
260 
271 
1 5 6 

2 0 1 

42 
248 

33 
303 

49 
I 3 0 
274 

NAME  CB CASE NUMBER PAGE

JACOBSON, LUTHER M, , SR,
JAMES, ROBERT
JOHNSON, FRED
JOHNSON, MARY ANN
JONES, CAROL L,
JONES, JESS
JONES, MARY M,

KASZA, IMRE
KEETON, JAMES  .
KERN, PHYLLIS
KING, EUGENE
KLEATSCH, JAMES
KLINGBEIL, JOYCE E,
KOHLER, JOHN M,
KO ITT, SANFORD
KRINGEN, NEIL

LADELLE, JESSE R,
LARSON, EARL
LEATON, GERALD L,
LEDFORD, RAYMOND
LED ITH, THOMAS C,
LEISER, FLORENCE
LENGELE, FRANK L,
LEONARD, KENNETH R,

LONG, CECIL
LONG, HAROLD
LONGSHORE (COMPLYING STATUS)
LOVE, ORAL J.
LOVEL, LOLA MAE
LOVEN, ROGER
LUCKY, DELMER
LUSTER, MELVIN

MADISON, RAYMOND
MALLORY, VIRGIL L,
MARTIN, KENNETH H,
MAUCK, DONALD
MC KEEN, CHARLES H,
MC MICHAEL,  ILLIAM S,
MC RAY , KATHE R I NE

MEADER, ROBERT
MELLEN, CLARENCE H,
MENDOZA, GERALDINE FOX
MENKE, CARLOS
MILKS, JEANETTE A,
MILLER,  ILLIAM H,
MILLS, DARLENE
MITCHELL, HAROLD

MONTGOMERY, ROY
MORGAN, EDITH
MORGAN, JIMMY H,
MORRIS, DONALD
MOSKO, MICHAEL
MULL, KENNETH P,
MURPHY, THOMAS

CLAIM NO, E 42 CC 83 6 02 RG 2 74
7 4-1419 1 0 5
7 5 -1 702 2 8 1
7 5-2197 1 1 8
7 4 -2 880 84
7 4-1513 9 0
7 4 -4 06 8 1 5 2

74-2699 2 9 7
7 4 -1 705 97
7 5-1619 1 1 3
7 4 -34 1 0 I 1 5
7 4 -1 6 90 2 8
7 5 -2 2 4 1 2 6 5
7 5-2149 2 3 6
7 5 -4 8 9 1 4 2
75-1021 2 3 2

74 -4 3 03 AND O N MOTION 8 0
75-2770 AND 75-1729 2 9 6
74-4448 9
75-991 1 4 3
75-1026 2 4 5
74-3958 3 0 1
CLAIM NO, 4 03 C 1 2 6 2 8 1 5 1
7 5-119 2 8 8

7 4-4160 8 3
7 5 -4 03 1 1 1
74-3503 1 5 6
7 5 -1 94 0 2 5 1
CLAIM NO, 2 74 -5 1 2 -82 2 1 5 3
7 5 -2 06 6 1 7 2
74-3342 1 8 8
7 4 -3 8 1 8 2 7 0

7 4 -1 06 9 I
7 4 -3 5 2 1 2 1 2
7 5-1515 1 7 1
7 5 -2 2 83 2 0 3
7 5-1 12 9 1 3 1
75-1445 1 0 9
7 5 -4 36 1 1 8 7

7 4 -2 898 2 2
74-1810 2 8 2
SAIF CLAIM NO, HC 6 884 5 5 6
7 5-1011 3 0 7
7 4-4157 2 6 0
7 5 -0 2 0 2 7 1
7 4 -3 5 03 1 5 6
74-4344 2 0 1

7 4 -2 2 1 6 4 2
7 4 -7 6 8 2 4 8
75-1062 3 3
73-120 AND 74-2853 3 0 3
7 4-3145 4 9
74-753 1 3 0
7 5 -3 6 9 AND 75 -2 25 1 2 7 4

-3 1 9



   
         
      
   
       
    

          
              
      
        
      
       
   
       

      
       
      
        
        
   
     
         
  
         

             
            

   
      
        
   
              
       
         
       
      
   
     

 
   
  
   
              
              
       
      
   
    
         
              
      
    
     
        
        
    
     
    

       
             

   

NELSON• MAR ION L 0 

NIMSIC 1 ESTHER 

NISHIMURA, AKIRA 

NORGARD, MINNIE M 0 

NORRIS, WILLIAM 

WCB CASE NUMBER 

7 5 -1 2 5 3 

O' BRYANT, JACK W 0 

OLSON, CONAN 

PADDEN I HAROLD M 0 1 JR, 

PADDOCK, DONNA 

PARKER, ALFRED 

PARMENTER, RUBY 

PARMENTER, RUBY 

PEARSON, PATRIC IA 

PECK, CH-ARLES Lo 
PETERSON, DONALD 

PETERSON, EDWIN E, 

PIERCE, ROBERT J 1 

PLANCK, JAMES H 0 

POTTER, JOHN R, 

POWELL, STEPHAN L 0 

PRATER, JERRY L, 

PRESSEL, CLINTON 

PRETTYMAN, JOSEPHUS J, 

PRINCE, HELEN M, 

PRINCE, HELEN M, 

REA, REKKA 

REYNOLDS, GENEVIEVE E 0 

ROBERTS• DAVID H 1 

ROBERTS• HARRY W 0 

ROBUCK• LESTER 

ROGERS, WALTER 

ROGOWAY, TED I, 

ROHDE• HARRY 

ROHRS• JO ANN 

ROTHAUGE, RUDOLF E, 

SCHOONOVER, EDNA 

SCHUL TZe DONNA 

SEYMOUR• RAYMOND 

SEYMOUR• RAYMOND 

SHANKLIN, NORMAN J 0 

SHANKLIN, NORMAN J 0 

SHORT• HARLEY 

SHORT• HARLEY 

SMITH, DARRELL P, 
SMITH, IVAN B, 

SMITH, JAMYE c. 
SMITH, JANET G, 

SMITH• KERRY 

SORBER, ARTHUR 

SPRIGGS, CHARLES L, 

( STECKLEY) MARLENE WILSON 

STEVENS, RICHARD E 0 

STILWELL, ODUS 

STINER, DOREEN V, 

STINSON, WANDA SUE 

STOPPLEWORTH, GLADYS M, 

STRONG, HARRY A 0 

7 5 -4 8 6 
7 5 -2 6 7 9 
7 5 -9 9 2 
75-1719 

75-1880 

7 4 -2 9 3 1 AND 7 5 -3 3 6 5 

74-4168 

75-2236 

74-1974 

74-2833 

74-2833 

7 5 -2 6 0 3 
SAIF CLAIM NO, B 53689 

74-3654 

7 5 -3 1 1 6 

7'5 -2 0 4 5 

SAIF CLAIM NO, C 487 

74-1982 

7 5 -4 9 

7 4 -3 3 9 8 
7 4 -4 3 7 4 

7 5 -2 8 6 1 
75-1284 AND 75-1679 

75-1284 AND 75-1679 

7 4 -2 2 8 4 
SAIF CLAIM NO, BB 100466 

7 5 -2 5 8 8 
7 4 -2 173 

CLAIM N00 E42 CC72219 RG 

7 5 -1 6 3 1 

75-4619 

7 5 -2 6 0 

75 -1 669 

7 4 -3 9 1 7 

7 5 -7 4 3 

7 5 -1 5 9 
7 5 -7 2 2 

7 5 -7 2 2 

75-1936 AND 75-1935 

7 5 -1 9 3 6 AND 7 5 -193 5 

7 5 -3 8 7 2 
7 5 -3 8 7 2 

74-3879 

73-4103 

7 5 -1 3 2 0 
7 4 -3 2 9 6 AND 7 4 -3 3 4 5 

SAIF CLAIM NO, PC 101474 

74-4128 

7 5 -2 1 4 0 
7 5 -8 2 1 

7 5 -2 5 3 6 
74-4193 

75-2103 
7 5 -6 1 9 

75-698 

SAIF CLAIM NO 0 DC148488 

-3 2 0 -

-PAGE 

283 

73 

264 

1 4 1 

243 

1 S 5 
102 

3 1 
1 4 0 

24 

2 1 7 

2 7 1 

292 

23 
239 

300 

233 

5 1 
1 6 

246 

1 4 6 

76 

253 
256 

267 

1 7 0 

5 7 
284 

34 

2 4 1 

92 

2 1 6 

1 6 5 

32 

5 8 
'\ ·r 77 

39 

59 

1 7 7 

2 1 3 

289 

1 2 0 

295 

55 

252 

1 9 9 

1 2 7 

1 8 7 

273 

2 1 1 

276 

285 

305 

1 4 5 

9 5 

5 1 
224 

NAME  CB CASE NUMBER PAGE

NELSON, MARION L. 7 5 -1 2 5 3 2 8 3
NIMSIC, ESTHER 7 5 -4 8 6 7 3
NISH1MURA, AKIRA 75-2679 2 6 4
NORGARD, MINNIE M. 7 5 -9 92 1 4 1
NORRIS,  ILLIAM 7 5-1719 2 4 3

O BRYANT, JACK  . 7 5 -1 8 8 0 1 5 5
OLSON, CONAN 7 4 -2 9 3 1 AND 7 5 -3 3 6 5 1 0 2

PADDEN, HAROLD M. , JR, 7 4 4168 3 1
PADDOCK, DONNA 7 5 -2 2 3 6 1 4 0
PARKER, ALFRED 7 4 -1 9 74 2 4
PARMENTER, RUBY 7 4 -2 83 3 2 1 7
PARMENTER, RUBY 74-2833 2 7 1
PEARSON, PATRICIA 7 5 -2 6 03 2 9 2
PECK, CH-ARLES L, SAIF CLAIM NO. B 53689 2 3
PETERSON, DONALD 7 4 -3 6 54 2 3 9
PETERSON, ED IN E, 7 5-31 16 3 0 0

PIERCE, ROBERT J, 7'5 -2 0 4 5 2 3 3
PLANCK, JAMES H. SAIF CLAIM NO. C 4 8 7 5 1
POTTER, JOHN R. 74-1982 1 6
PO ELL, STEPHAN L, 7 5 49 2 4 6
PRATER, JERRY L, 7 4 -3 3 9 8 1 4 6
PRESSEL, CLINTON 74-4374 7 6
PRETTYMAN, JOSEPHUS J, 7 5 -2 8 6 1 2 5 3
PRINCE, HELEN M, 7 5 -1 2 84 AND 7 5 -16 7 9 2 5 6
PRINCE, HELEN M, 7 5 -1 284 AND 7 5 -16 7 9 2 6 7

REA, REKKA 74-2284 1 7 0
REYNOLDS, GENEVIEVE E, SAIF CLAIM NO. BB 100466 5 7
ROBERTS, DAVID H, 7 5 -2 5 88 2 8 4
ROBERTS, HARRY  , 74-2173 3 4
ROBUCK, LESTER CLAIM NO. E 4 2 CC 7 2 2 1 9 RG 2 4 1
ROGERS,  ALTER 7 5 -1 6 3 1 9 2
ROGO AY, TED I, 7 5 4 6 1 9 2 1 6
ROHDE, HARRY 7 5 -2 6 0 1 6 5
ROHRS, JO ANN 7 5 -1 669 3 2
ROTHAUGE, RUDOLF E, 74-3917 5 8

SCHOONOVER, EDNA 7 5 -7 4 3
> 77

SCHULTZ, DONNA 7 5-159 3 9
SEYMOUR, RAYMOND 75-722 5 9
SEYMOUR, RAYMOND 75-722 1 7 7
SHANKLIN, NORMAN J, 7 5 -1 9 3 6 AND 7 5 -19 3 5 2 1 3
SHANKLIN, NORMAN J, 7 5 -1 9 3 6 AND 7 5 -19 3 5 2 8 9
SHORT, HARLEY 7 5 -3 87 2 1 2 0
SHORT, HARLEY 7 5 -3 872 2 9 5

SMITH, DARRELL P, 74-3879 5 5
SMITH, IVAN B, 73-4103 2 5 2
SMITH, JAMYE C, 7 5 -1 3 2 0 1 9 9
SMITH, JANET G. 7 4 -3 2 96 AND 7 4 -3 3 4 5 1 2 7
SMITH, KERRY SAIF CLAIM NO. PC 101474 1 8 7

SORBER, ARTHUR 7 4-4128 2 7 3
SPRIGGS, CHARLES L, 7 5-2140 2 1 1
(STECKLEY) MARLENE  ILSON 7 5 -8 2 1 2 7 6
STEVENS, RICHARD E, 7 5 -2 53 6 2 8 5
STIL ELL, ODUS 7 4 4193 3 0 5
STINER, DOREEN V, 7 5-2103 1 4 5
STINSON,  ANDA SUE 7 5-619 9 5
STOPPLE ORTH, GLADYS M, 7 5 -6 9 8 5 1
STRONG, HARRY A, SAIF CLAI M NO. DC 1 4 8 4 8 8 2 2 4
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WCB CASE NUMBER 

TAYLOR, TED Ee 
TEMPLE, JAMES 
TEMPLETON, AL 
THOMPSON, BERNIE 
THOMPSON, GORDON 

THOMPSON, JOE 
THURSTON, ROBERT 

TLUSTY, CHARLES 
TOMPKINS, THOMAS B 0 

VANDERPOOL, KATHERINE 

VAN DOLAH, HELEN B, 

VELASQUEZ; DONNA 

VRASPI R 1 RAY 

WADE, LONNIE 0 0 

WAITS, WILMA 
WALKER, BETTY .JEAN 

WAYT, EUGENE M 0 AND ORA M 0 

WEBB, JULIAN 

WEBB, YVONNE 
WEBSTER, SHARON S 0 

WEBSTER, SHARON S 0 

WHITE, IRENE Ae 

WHITE, MARY 

WICKLANDER, GORDON 

WILKERSON, CHARLIE 

WILLIAMS, GEORGE 

WILSON, MARLENE ( STECKLEY) 

WINGFIELD, NEVIA M 0 

WINTERS, NOBLE 
WISHERD, WILLIAM 

WOODS, NEIL 
WRIGHT, DAVID A• 

YOES, JACK P 0 

YOUNG, PAUL 

ZARBANO, Se TONY 
ZWIRNER, DIANA 

SAIF CLAIM NO 0 SC 287424 
74-4456 

74-3039 

7 4 -4 0 6 2 AND 7 4 -4 6 3 9 

6 5 -68 
'7 4 -4 1 2 3 AND 7 4 -4 1 2 4 

75-2547 
7 5 -1 4 3 4 
7 5 -4 9 9 

7 4 -4 51 7 -E 

CLAIM NO, 87CM 11 972 Z 

74-2998 

SAIF CLAIM NO, A 738110 

74-2508 
SAIF CLAIM NO 0 A801099 

7 5 -I 2 0 I 
74-4157 

74-3934-E AND 74-3863 

7 4 -3 9 6 9 -E 
75-2379 

75-2379 
75-1862 
7 5 -107 0 

75-400 
75-2625 
74-4537 

7 5 -s 2 1 
75-3431 
74-4709 
7 5 -178 7 
74-4384 
74 -1909 

7 4 -182 6 
7 S -1 2 0 2 

7 5 -1 IO 1 
75..:.305 

-3 2 1 -

PAGE 

1 1 9 
7 2 

2 6 5 

290 
I 6 8 
1 2 5 

1 

53 
2 9 1 

1 2 2 

I 6 7 

44 
1 2 4 

36 
4 

5 

260 
1 7 3 

106 
1 1 0 
1 6 6 
1 9 0 
I 6 6 

7 1 
302 

72 
276 

8 1 
2. 8 6 
258 

6 1 
151 

1 5 0 
108 

205 
I 8 s 

NAME  CB CASE NUMBER PAGE

TAYLOR, TED E# SAIF CLAIM NO, SC 2874 24 1 1
TEMPLE, JAMES 7 4 44 56 7

TEMPLETON, AL 7 4 -3 039 2 6
THOMPSON, BERNIE 74 -4 062 AND 74 -4 639 2 9
THOMPSON, GORDON 6 5-68 1 6
THOMPSON, JOE 7 4 -4 1 2 3 AND 74-4124 1 2
THURSTON, ROBERT 7 5 -2 5 4 7
TLUSTY, CHARLES 7 5 -1 4 3 4 5

TOMPKINS, THOMAS B. 7 5 -4 99 2 9

VANDERPOOL, KATHE RINE 7 4 -4 5 1 7 -E 1 2
VANDOLAH, HELEN B. CLAIM NO, 8 7 CM 1 1 972 Z 1 6
VELASQUEZ,' DONNA 7 4 -2 998 4

VRASPIR, RAY SAIF CLAI M NO. A 7 3 8 1 1 0 1 2

 ADE, LONNIE O, 7 4 -2 5 0 8 3

 AITS,  ILMA SAIF CLAIM NO, A 80 1 099
 ALKER, BETTY JEAN 7 5 -1 2 0 1
 AYT, EUGENE M, AND ORA M, 7 4-4157 2 6
 EBB, JULIAN 7 4 -3 9 3 4 -E AND 7 4 -3 86 3 1 7
 EBB, YVONNE 7 4 -3 9 6 9 -E 1 0
 EBSTER, SHARON S. 7 5 -2 3 79 1 I
 EBSTER, SHARON S, 7 5 -2 3 7 9 1 6
 HITE, IRENE A. 75-1862 1 9
 HITE, MARY 7 5 -1 07 0 I 6

 ICKLANDER, GORDON 7 5 -4 00 7

 ILKE RSON, CHARLIE 7 5 -2 6 2 5 3 0
 ILLIAMS, GEORGE 7 4 -4 537 7

 ILSON, MARLENE (STECKLEY) 75-821 2 7
 INGFIELD, NEV1A M. 7 5 -3 4 3 1 8

 INTERS, NOBLE 7 4 -4 7 09 2 8
 ISHERD,  ILLIAM 7 5 -1 787 2 5
 OODS, NEIL 7 4 4384 6

 RIGHT, DAVID A. 7 4 -1 9 09 1 5

YOES, JACK P, 7 4 -1 82 6 1 5
YOUNG, PAUL 7 5 -1 2 02 1 0

ZARBANO, S, TONY 7 5-1 10 1 2 0
Z IRNER, DIANA 7 5 -3 05 1 8
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8
5
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1
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4
4
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4
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0
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CITATIONS 

ORS 656. 002 ( 8) ----------------------.25 8 
ORS 656. 016--------.------------------156 
ORS 656.023--------------------------173 
ORS 656.027 (3)----------------------156 
ORS 6'56.027 (7)----------------------173 
ORS 656. 031--------------------------- 53 
ORS 656.054--~----------------------- 99 
ORS 656.054--------------------------173 
ORS 656.054--------------------------201 
ORS 656.054 (1)----------------------207 
ORS 656.054 (1)----------------------260 
ORS 656.128-------------------------- 42 
ORS 656.204-------------------------- 88 
ORS 656.206-------------------------- 64 
ORS 656.206-------------------------- 73 
ORS 656.206--------------------------148 
ORS 656.206--------------------------188 
ORS 656.206 (1) (a)------------------ 76 
ORS 656.208-------------------------- 88 
ORS 656. 20 8 ( a) (b) ------------------ 88 
ORS 656.214 (f)----------------------102 
ORS 656.218 (3)-------~-------------- 31 
ORS 656.230--------------------------237 
ORS 656.236--------------------------274 
OR,5 656.245-------------------------- 39 
ORS 656.245--------------------------191 
ORS 656.245 (1)----------------------292 
ORS 656.245 (2)----------------------292 
ORS 656.262 (1)---------------------~207 
ORS 656.262 (2)----------------------258 
ORS 656.262 (4)---------------------- 92 
ORS 656.262 (4)----7-----------------127 
ORS 656.262 (4)----------------------201 
ORS 656.262 (5) (8)------------------127 
ORS 656.262 (8)---------------------- 19. 
ORS 656.262 (8)---------------------- 46 
ORS 656.262 (8)---------------------- 95 
ORS 656.262 (8)----------------------127 
ORS 656.262 (8)----------------------207 
ORS 656.262 (8)----------------------279 
ORS 656.262 (8)----------------------282 
ORS 656.262 (8) (a)------------------152 
OPS 656.265--------------------------177 
ORS 656.265 (1)---------------------- 46 
ORS 656.268-------------------------- 9 
ORS 656.268-------------------------- 28 
ORS 656.268--------------------------127 
ORS 656.268 (1)---------------------113 
ORS 656.268 (3)----------------------296 
ORS 656.268 (4)-~--------------------197 
ORS 656.268 (4)----------------------269 

_-322-

OKS CITATIONS
OR 656.002 (8)----------------------------------------- 258
OR 656.016--------------- 156
OR 656.023-------------------------------------------------- 173
OR 656.027 (3)----------------------------------------- 156
OR 656.027 (7)----------------------------------------- 173
OR 656.031----------------------------- 53
OR 656.054—„------------------------------------------------99
OR 656.054-------------------------------------------------- 173
OR 656.054-------------------------------------------------- 201
OR 656.054 (1)----------------------------------------- 207
OR 656.054 (1)----------------------------------------- 260
OR 656.128-------------------------------------------------- 42
OR 656.204-------------------------------------------------- 88
OR 656.206-------------------------------------------------- 64
OR 656.206-------------------------------------------------- 73
OR 656.206-------------------------------------------------- 148
OR 656.206-------------------------------------------------- 188
OR 656.206 (1) (a)-------------------------------------76
OR 656.208-------------------------------------------------- 88
OR 656.208 (a) (b)---------------------------------- 88
OR 656.214 (f)----------------------------------------- 102
OR 656.218 (3)-------------■---------------------------- 31
OR 656.230------------------------------------------ ------ 237
OR 656.236-------------------------------------------- ----- 2 74
OR 656.245-------------------------------------------------- 39
OR 656.245-------------------------------------------------- 191
OR 656.245 (1)----------------------------------------- 292
OR 656.245 (2)----------------------------------------- 292
OR 656.262 (1)--------------------------------------- -207
OR 656.262 (2)----------------------------------------- 258
OR 656.262 (4)----------------------------------------- 92
OR 656.262 (4)------ 127
OR 656.262 (4)----------------------------------------- 201
OR 656.262 (5) (8)-----------------------------------127
OR 656.262 (8)----------------------------------------- 19
OR 656.262 (8)----------------------------------------- 46
OR 656.262 (8)---------------------------------------- 95
OR 656.262 (8)-----------------------------------------127
OR 656.262 (8)----------------------------------------- 207
OR 656.262 (8)-----------------------------------------279
OR 656.262 (8)-----------------------------------------282
OR 656.262 (8) (a)-----------------------------------152
OR 656.265-------------------------------------------------- 177
OR 656.265 (1)---------------------------------------- 46
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OR 656.268-------------------------------------------------- 127
OR 656.268 (1)-----------------------------------------113
OR 656.268 (3)-----------------------------------------296
OR 656.268 (4) -----------------------------------------197
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6 56. 2 7 3 ( 3) (b) ------------------ 8 7 
ORS 656.283--------------------------119 
ORS 656.283--------------------------175 
ORS 656.283 (1)---------------------- 61 
ORS 656.307-------------------------- 80 
ORS 656.307--------------------------277 
ORS 656.307--------------------------295 
ORS 656.313--------------------------258 
ORS 656.313 (1)----------------------258 
ORS 656.319-------------------------- 61 
ORS 656.319--------------------------197 
ORS 656.319 (a)----------------------177 
ORS 656.319 (2) (a) (b)-------------- 93 
ORS 656.325 (3) (4)------------------119 
ORS 656.382 (1)---------------------- 19 
ORS 656.382 (1)---------------------- 46 
ORS 656.382 (1)---------------------- 92 
OFS 656.382 (1)---------------------- 95 
ORS 656.382 (1)----------------------207 
ORS 656.382 (1)----------------------258 
ORS 656.382 (2)---------------------- 61 
ORS 656.386 (1)----------------------127 
ORS 656.386 (1)----------------------177 
ORS 656.386 (1)----------------------191 
ORS 656.405-------------------------- 42 
ORS 656.622-------------------------- 99 
ORS 656.728-------------------------- 9 
ORS 656.728-------------------------~113 
ORS 656.802-------------------------- 26 
ORS 656.802--------------------------243 
ORS 656.802 (1) (b)------------------193 
ORS 656.807-------------------------- 26 
ORS 656.807--------------------------108 
ORS 656.807--------------------------125 

OAR 83-810 (c)----------------------- 56 
OAR 436-61-005 (4)------------------- 9 
OAR 436-61-010 (2)------------------- 9 
OAR 436-61-050 (1) (b)--------------- 9 
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OR 656.728------------------------------------------------ -*113
OR 656.802-------------------------------------------------- 26
OR 656.802-------------------------------------------------- 243
OR 656.802 (1) (b)-----------------------------------193
OR 656.807-------------------------------------------------- 26
OR 656.807-------------------------------------------------- 108
OR 656.807-------------------------------------------------- 125

OAR 83-810 (c)---------------------------------------------- 56
OAR 436-61-005 (4)----------------------------------- 9
OAR 436-61-010 (2)----------------------------------- 9
OAR 436-61-050 (1) (b)---------------------------- 9

' 


	Structure Bookmarks
	Div
	P
	Figure

	—— 
	P
	Figure

	' 
	
	’ 
	— 
	Figure

	
	’ 
	' 
	
	' 
	’ 
	
	— 
	’ 
	’
	’ 
	’
	-

	’
	’ 
	
	
	— 
	
	
	’ 
	’ 
	' 
	’ 
	
	’ 
	-
	
	— 
	
	
	— 
	— 
	
	’ 
	’ 
	
	
	’ 
	’ 
	
	
	’ 
	’’ ’ 
	’ ’ 
	’’ ’’ 
	' 
	’ 
	’
	
	’ 
	-
	
	'’ 
	-
	—. 
	
	' 
	
	— 
	P
	Figure

	' 
	— 
	
	
	-
	-
	— 
	-
	' 
	' 
	
	Figure

	
	— 
	' 
	’
	' 
	
	—— 
	
	P
	Figure

	’ 
	’ 
	-’’ 
	
	
	’ 
	’ ’
	
	-—
	-

	
	
	
	Table
	TR
	TH
	Figure


	’ 
	’ 
	’ 
	’ 

	’ 
	’ 
	’ 
	
	

	TR
	’ 

	TR
	’ 
	
	-

	TR
	

	' 
	' 
	-’ 
	
	

	TR
	’ 
	
	

	TR
	’ 
	’ 
	

	TR
	

	TR
	
	


	P
	Figure

	
	
	
	
	’ -
	
	; 
	
	
	
	— 
	
	''' 
	Table
	TR
	TH
	Figure


	TR
	’ 

	TR
	’ 


	— ’’ 
	’ 
	-
	
	-
	
	
	' 
	—— 
	
	
	’ 
	
	— ’ ’ 
	P
	Figure

	’ 
	’’ 
	’ 
	’’ — 
	’ 
	’ 
	’ ’
	’’ 
	
	
	’ 
	’
	’ 
	Table
	TR
	TH
	Figure

	-
	’ 
	’ 
	’ 
	-
	

	TR
	’ 
	

	TR
	

	TR
	-


	’ 
	’ 
	’’ 
	
	
	’ ’
	—— ’ ’ 
	P
	Figure

	
	’ 
	-
	
	’ 
	
	’ 
	’
	
	’ ’ 
	P
	Figure

	' 
	' 
	-
	-
	
	' 
	
	
	-
	P
	Figure

	'' 
	' 
	'
	
	
	
	
	
	— 
	
	
	-
	P
	Figure

	’ 
	
	
	’’ 
	-
	
	
	’ 
	
	P
	Figure

	’’ 
	-
	
	’’ 
	
	’ 
	
	-
	
	
	’
	’ 
	’
	’ 
	P
	Figure

	
	
	-
	
	
	
	’ 
	’ 
	-
	’ 
	' 
	
	-
	
	P
	Figure

	
	' 
	
	
	
	
	' 
	
	
	-
	-
	
	
	-
	
	Figure

	'' 
	
	
	' 
	
	P
	Figure

	
	-
	—
	
	— 
	-
	
	' 
	
	
	Figure

	
	
	
	
	' 
	' 
	—
	
	— 
	
	
	
	P
	Figure

	-
	
	
	-
	
	
	
	-
	
	-
	
	
	— 
	’ 
	
	'' 
	
	-
	-
	
	-
	-
	
	-
	' 
	
	'
	-
	— 
	' 
	' 
	' 
	
	P
	Figure

	
	
	
	' 
	’ 
	’ 
	’ 
	
	
	"
	’ 
	’ 
	' 
	
	
	
	' 
	' 
	
	
	
	' 
	Figure

	’' 
	’ 
	
	
	’
	. 
	’ 
	-’
	’ 
	
	.’ 
	
	' 
	' 
	
	
	
	' 
	-
	
	P
	Figure

	’
	’ 
	' 
	’ 
	’ 
	’ 
	’ 
	
	’’ 
	
	
	P
	Figure

	' 
	
	
	
	
	.— 
	
	
	’ 
	
	P
	Figure

	' 
	
	-
	
	' 
	
	— 
	
	
	
	’ -
	P
	Figure

	
	
	
	
	
	’ 
	-
	
	
	'
	
	
	
	
	'’ 
	’ 
	’ 
	’
	
	
	-’ ’
	’’ 
	’
	
	— 
	
	’ 
	—’ 
	
	
	’ 
	
	-
	
	
	
	’ 
	
	-
	-
	
	-
	
	
	’ 
	P
	Figure

	-
	’
	
	-
	
	. 
	
	
	
	
	-
	
	-
	' 
	’ 
	
	’ 
	
	
	
	
	
	P
	Figure

	
	
	-
	
	
	
	
	' 
	
	
	
	-
	
	
	
	
	
	
	
	-
	
	
	P
	Figure

	' 
	
	— 
	' 
	-
	-
	
	
	
	
	
	
	
	-
	-
	
	-— 
	
	
	
	P
	Figure

	— 
	-
	' 
	’ 
	' 
	
	’ 
	
	’ 
	’ 
	
	' 
	
	-
	
	
	P
	Figure

	-
	
	
	
	' 
	
	
	
	— 
	
	Figure

	
	— 
	-
	
	' 
	
	' 
	
	-—
	-
	
	
	
	-' 
	’
	'' 
	’ 
	
	’ 
	
	
	-’ 
	’ 
	
	-
	' 
	' 
	
	
	
	
	
	P
	Figure

	'
	
	
	, 
	'
	
	-
	-
	' 
	'
	
	-
	P
	Figure

	—— —
	-

	
	— 
	
	
	
	
	P
	Figure

	' 
	
	
	
	
	' 
	' 
	Figure

	-
	
	
	' 
	P
	Figure

	’ 
	
	
	
	’ 
	
	’ 
	, 
	
	' 
	' 
	
	’ 
	
	'' 
	
	
	
	-
	
	' 
	' 
	
	P
	Figure

	
	
	-
	
	
	' 
	
	
	
	-
	
	
	
	
	’ 
	
	’ 
	’ 
	-
	
	P
	Figure

	
	
	
	— 
	
	— 
	
	
	
	-
	P
	Figure

	’ 
	’ 
	’ 
	— 
	-
	-
	
	
	

	TR
	’ 
	’ 
	

	TR
	-
	’ 
	-
	-

	TR
	_ 
	. 
	’ 

	TR
	-
	
	

	TR
	-

	TR
	’ 
	: 
	— 

	TR
	— 


	P
	Figure

	
	
	
	— 
	
	
	
	
	
	
	' 
	
	
	‘ 
	
	
	’ 
	P
	Figure

	
	
	
	’ 
	
	— 
	
	
	
	
	
	
	’ 
	
	’ 
	’ 
	
	
	P
	Figure

	
	
	
	— 
	
	
	
	P
	Figure

	
	
	'
	'
	— 
	
	' 
	
	
	
	
	
	
	Table
	TR
	TH
	Figure


	
	

	
	

	— 
	— 
	-
	

	TR
	

	TR
	" 
	

	TR
	


	’’ 
	— 
	’ 
	’ 
	— 
	’— — 
	’’ -
	’’’ ’ 
	’ 
	’ 
	— 
	’ 
	’’ 
	
	
	
	
	’ 
	P
	Figure

	
	
	
	
	—
	
	’ 
	’ 
	
	
	
	
	
	
	
	
	P
	Figure

	' 
	
	
	
	
	
	
	'' 
	
	
	
	Table
	TR
	TH
	Figure


	TR
	

	TR
	’ 
	

	TR
	


	’ 
	-
	’ 
	’ 
	’ 
	’ 

	-
	-
	
	— 
	
	’ 
	’ 
	
	’ 
	-
	P
	Figure

	
	-
	— 
	
	
	' 
	
	— 
	-
	— 
	-' 
	— 
	
	
	
	— 
	P
	Figure

	-
	
	
	
	'' 
	
	
	Figure

	
	’ 
	
	’ 
	— 
	
	’ 
	
	’ 
	’ 
	’’ 
	P
	Figure

	-
	
	— 
	
	
	
	’ 
	
	
	’ 
	
	
	
	
	’ 
	Figure
	Figure


	’ 
	’ 
	’
	’ 
	
	
	’ 
	
	
	’ 
	
	’’ 
	P
	Figure

	
	-
	
	
	-
	
	-
	-
	’
	
	
	’ 
	— 
	’ 
	’ 
	
	’ 
	’ 
	’ 
	
	P
	Figure

	’ 
	’ 
	-
	Table
	TR
	TH
	Figure

	-

	TR
	’ 
	

	TR
	

	TR
	’ 
	— 

	TR
	— ’ 
	
	
	


	P
	Figure

	' 
	
	
	
	-
	
	' 
	P
	Figure

	’’ 
	’ 
	’ 
	
	
	—
	
	’ 
	
	
	
	
	P
	Figure

	
	
	
	
	-
	
	P
	Figure

	
	’ 
	
	’ 
	
	
	
	— 
	’ 
	
	P
	Figure

	
	’ 
	' 
	
	
	
	—' '— 
	-
	
	-
	
	'
	
	P
	Figure

	’ 
	
	’ 
	' 
	' 
	’ 
	
	
	-
	
	P
	Figure

	
	’ 
	
	
	-
	
	
	-
	P
	Figure

	
	-
	
	--'
	
	
	P
	StyleSpan
	Figure

	

	-’
	
	’
	-
	
	-’ 
	-
	
	-
	’' 
	Figure

	, 
	
	
	
	
	
	P
	Figure

	-
	
	
	-
	’ 
	’ 
	’ 
	
	
	
	
	
	
	. 
	‘— 
	
	
	-
	
	-
	
	
	
	' 
	'
	
	P
	Figure

	
	
	’ 
	
	
	' 
	
	
	
	’' 
	
	' 
	
	-
	
	’
	
	
	' 
	P
	Figure

	-
	
	' 
	
	— 
	
	-
	’
	
	
	
	’ 
	
	
	P
	Figure

	’ 
	’ 
	’ 
	’ 
	
	
	-
	’ 
	’ 
	
	’ 
	-
	’ 
	-
	’ 
	’ 
	
	’ 
	
	’ 
	’’ 
	
	’ 
	’ 
	P
	Figure

	
	-
	’
	
	-
	-— —
	— 
	P
	Figure

	
	
	
	
	.
	’ 
	P
	Figure

	-
	
	-
	’
	
	’ 
	
	’ 
	
	
	’’ 
	' 
	' 
	-
	
	
	
	— 
	
	
	— 
	P
	Figure

	’ 
	
	— 
	
	
	
	
	P
	Figure

	
	-
	-’ 
	' 
	P
	Figure

	
	
	
	
	
	
	
	'' 
	Table
	TR
	TH
	Figure


	’ 
	’ 

	’ 
	’ 
	’ 
	

	— 
	— 
	— 
	

	TR
	

	TR
	’ 
	-

	' 
	' 
	’ 
	

	TR
	’ 
	

	TR
	


	
	
	
	' 
	— 
	' 
	
	P
	Figure

	P
	Figure

	
	
	— 
	
	’ 
	P
	Figure

	’ 
	'' 
	
	
	
	’ 
	-
	
	P
	Figure

	-
	
	
	
	’
	-
	-
	-
	P
	Figure

	— 
	
	
	— 
	
	
	
	
	
	’ 
	P
	Figure

	’ 
	’ 
	’ 
	' . 
	

	’ 
	’ 
	

	’ 
	’ 
	’ 
	

	TR
	

	’ 
	’ 
	’ 
	’ 
	’ 
	’ 
	
	

	TR
	’ 
	
	' 

	’ 
	’ 

	TR
	

	TR
	1 

	TR
	-


	P
	Figure

	
	
	
	
	
	—
	-

	— 
	
	
	
	
	
	P
	Figure

	’ 
	-
	
	
	’
	.
	
	
	
	
	’ 
	
	-
	P
	Figure

	
	-
	
	
	P
	Figure

	
	’
	
	
	-
	P
	StyleSpan
	Figure

	

	’ 
	— 
	’ 
	
	’ 
	’
	’’
	-

	
	
	
	P
	Figure

	
	
	
	
	— 
	P
	Figure

	' 
	
	' 
	' 
	-
	
	
	
	
	' 
	
	'
	-
	Table
	TR
	TH
	Figure


	’ 
	’ 

	’ 
	’ 
	

	’ 
	’ 
	’ ’ 
	

	TR
	


	— 
	’ 
	’ 
	
	
	P
	Figure

	
	’ 
	’ 
	
	’ 
	
	
	
	’ 
	' 
	P
	Figure

	
	— 
	
	
	’ 
	-
	— 
	-
	
	P
	Figure

	— 
	' 
	’’ 
	’ 
	’ 
	
	’ ’— 
	
	
	-
	— 
	
	’’ 
	— 
	—’ ’ 
	P
	Figure

	
	
	
	
	’ 
	’’ 
	’ 
	’ 
	-
	— 
	
	’
	-
	’
	’
	
	
	
	' 
	P
	Figure

	
	
	'' 
	’ 
	. 
	’’ , 
	’ 
	
	P
	Figure

	—— 
	' 
	
	’ 
	-
	’ 
	’ 
	
	
	’ 
	
	
	’ 
	P
	Figure

	
	
	— 
	-
	
	P
	Figure

	' 
	— 
	
	— 
	
	P
	Figure

	
	-
	— 
	’ 
	
	-
	
	P
	Figure

	-
	
	-
	
	-
	
	
	
	’
	P
	Figure

	’ 
	
	’ 
	
	’ 
	’’ ’ 
	
	’ 
	
	’' ’ 
	’ 
	P
	Figure

	’ 
	’
	’ 
	’ 
	’ 
	-
	
	
	’-
	P
	Figure

	-
	
	-
	-
	
	
	
	
	P
	Figure

	
	’ 
	
	
	— 
	
	’
	
	
	-
	’ 
	
	’ 
	
	
	’ 
	P
	Figure

	’ 
	
	
	
	
	
	
	
	
	’ 
	— 
	P
	Figure

	’ 
	’ 
	
	
	-
	
	’ 
	— 
	’ 
	— 
	-
	
	P
	Figure

	
	
	-
	’ 
	— 
	
	
	’ 
	
	
	
	
	P
	Figure

	' 
	' 
	
	—— 
	
	-
	' 
	'
	
	— 
	
	—— 
	P
	Figure

	
	
	-
	— 
	
	
	
	
	'' 
	Figure

	
	
	
	
	’ 
	’ 
	
	
	’ 
	’ 
	’ 
	
	P
	Figure

	
	-
	
	
	
	
	-
	— 
	
	
	— 
	— 
	
	
	
	
	’
	
	
	’ 
	
	-
	P
	Figure

	
	
	— 
	
	
	
	-
	
	
	— 
	
	P
	Figure

	
	
	
	’ 
	’
	’ 
	’ 
	’ 
	
	— 
	-— 
	Figure

	’ 
	
	—— ’ ’ ’ 
	’ 
	’ 
	-
	-
	
	
	
	’ 
	’ 
	
	
	
	-
	
	
	P
	Figure

	
	. 
	
	
	
	
	— 
	
	'
	’ 
	
	— 
	

	
	
	Table
	TR
	TH
	Figure

	

	TR
	’ 

	TR
	— 

	TR
	


	' 
	' 
	’ 
	’
	P
	Figure

	
	
	' 
	
	’ 
	’ 
	
	P
	Figure

	-
	
	
	
	
	
	' 
	-
	
	
	
	' 
	P
	Figure

	
	~ 
	
	
	
	
	-
	
	
	
	' 
	
	— 
	'' 
	P
	Figure

	-
	’ 
	’’ — 
	-
	’ 
	-
	— 
	-
	P
	Figure

	' 
	— 
	
	
	— 
	— 
	
	' 
	
	
	P
	Figure

	
	’ 
	
	— 
	
	
	
	P
	Figure

	' 
	-
	-
	
	’ 
	
	—
	— 
	
	P
	Figure

	
	’ 
	
	’ 
	’ 
	’ 
	
	
	— 
	
	’ 
	’ 
	’ 

	Table
	TR
	TH
	Figure

	
	

	TR
	’ 
	

	TR
	— -
	-


	P
	Figure

	
	-
	— 
	
	
	
	
	
	
	
	
	
	
	P
	Figure

	
	
	’ 
	
	
	
	’ 
	
	
	’ 
	’’ 
	
	P
	Figure

	-
	-
	. 
	' 
	
	
	
	' 
	
	
	Figure

	'. 
	' 
	' 
	
	-
	
	P
	Figure

	
	
	’ 
	’ 
	
	P
	Figure

	’ 
	’ 
	
	’ 
	
	
	-’
	’ 
	’ 
	
	
	
	P
	Figure

	' 
	
	-
	' 
	' 
	'' 
	-
	' 
	' 
	
	Figure

	
	
	’ 
	
	
	
	’ 
	• 
	
	P
	Figure

	
	' 
	
	
	
	' 
	' 
	' 
	' 
	
	
	-
	
	P
	Figure

	
	
	
	
	’ 
	
	—, 
	
	’
	
	
	-
	
	
	’ 
	’ 
	P
	Figure

	
	
	
	' 
	Figure

	' 
	— 
	— 
	
	' 
	’
	
	’’ 
	’ 
	’ 
	-
	P
	Figure

	— 
	
	
	
	
	—
	-

	
	
	’ 
	' 
	P
	Figure

	
	’ 
	
	’ 
	
	
	
	— — 
	’ 
	’ 
	1 
	
	
	-
	
	
	
	
	
	P
	Figure

	. 
	
	-
	-
	
	’ 
	-
	P
	Figure

	-
	
	’ 
	
	-—
	-

	
	1 
	’ 
	
	P
	Figure

	’ 
	
	
	Table
	TR
	TH
	Figure

	

	TR
	-
	

	’ 
	’ 
	’ 
	
	

	TR
	’ 

	TR
	

	TR
	

	-
	-
	’ 
	’ 


	’ 
	P
	Figure

	
	-
	
	-
	
	
	
	
	— 
	P
	Figure

	-
	' 
	
	
	’ 
	’ 
	— 
	’ 
	’ 
	
	P
	Figure

	
	— 
	
	' 
	—
	
	P
	Figure

	' 
	
	
	
	— 
	' 
	
	
	
	— 
	
	
	
	
	
	
	
	
	’ 
	-
	' 
	. 
	• 
	
	
	Figure

	-
	
	
	
	
	
	
	-
	
	P
	Figure

	
	’ 
	
	-
	-
	P
	Figure
	-

	
	— 
	
	
	— 
	-
	’ 
	
	
	’ 
	
	-
	' 
	
	
	
	StyleSpan
	Figure


	
	-
	
	
	’ 
	
	-
	Table
	TR
	TH
	Figure


	TR
	

	TR
	


	
	' 
	’ 
	’ 
	
	
	
	’ 
	
	P
	Figure

	
	
	
	
	
	
	
	
	1 
	■' . 
	1 
	
	P
	Figure

	. 
	
	—
	
	’ 
	
	-
	
	
	P
	Figure

	— 
	’ 
	
	’ 
	’ 
	
	
	’ 
	’ 
	’ 
	-
	’ 
	’ 
	’ 

	■ 
	■ 

	-
	-

	’ 
	’ 
	’ 

	TR
	

	TR
	-


	P
	Figure

	' 
	
	
	-
	
	
	
	
	’ 
	
	
	
	
	’ 
	’
	
	P
	Figure

	’ 
	
	
	Figure

	
	
	
	
	
	
	
	’ 
	
	
	’ — 
	’ 
	’ 
	-
	-’ 
	
	P
	Figure

	
	
	’’ -
	
	-
	—
	-

	-
	—— 
	’ 
	
	Figure

	
	’ 
	’ 
	
	-
	' 
	
	P
	Figure

	’ 
	’ 
	, 
	
	’ 
	
	
	-
	P
	Figure

	
	
	
	-
	
	— 
	-
	
	' 
	P
	Figure

	
	-
	-
	-
	-, 
	• 
	

	TR
	TH
	Link

	. 
	, 

	• 
	• 
	. , 
	TD
	Link

	•• 

	' 
	' 
	TD
	Link

	, . 
	-

	TR
	TD
	Link

	, ■ 
	-

	TR
	TD
	Link

	-
	

	TR
	TD
	Link

	• 
	• 

	
	

	TR
	. ■ 
	. 
	


	P
	Figure

	' 
	' 
	Table
	TR
	

	TR
	— 

	, 
	, 

	TR
	

	TR
	’ 
	

	TR
	-
	’ 
	

	TR
	. 

	TR
	■ 
	. 

	TR
	’ 

	TR
	. 

	TR
	-


	-
	P
	Figure

	
	
	-
	-
	' 
	■_. ■ 
	-
	
	— 
	— 
	. 
	-
	P
	Figure

	-
	
	
	
	
	
	-
	
	-
	P
	Figure

	'' 
	’' ' 
	. 
	. 
	. 

	’ 
	’ 
	, 
	• 
	. 
	' 
	• 
	: r 
	r 
	• -

	TR
	: ' 


	' 
	' 
	' 
	-
	' 
	' 
	' 
	• -
	

	TR
	

	TR
	i 
	. 
	• 
	. 
	• 
	' 

	TR
	-

	TR
	-
	' 
	


	-
	P
	Figure

	-
	~
	’ 
	’ 
	’’ 
	
	’ 
	’ 
	-
	
	
	-
	
	
	
	’ 
	P
	Figure

	P
	Figure

	-
	
	’ 
	
	— 
	
	
	-
	
	’ 
	
	
	’-
	’ 
	'’ 
	— 
	P
	Figure

	
	
	
	
	
	
	-
	P
	Figure

	’ 
	-
	
	
	’ 
	
	' 
	
	’ 
	-
	P
	Figure

	-'
	' 
	
	
	
	
	
	-
	P
	Figure

	’ 
	
	-
	-
	
	’ 
	
	
	-
	
	-
	P
	Figure

	
	
	
	-
	
	P
	Figure

	
	
	
	' 
	
	
	
	
	Table
	TR
	TH
	Figure


	’ 
	’ 
	’ 
	

	TR
	-
	' 
	
	

	TR
	’ 

	TR
	

	TR
	

	TR
	’ 
	


	' 
	P
	Figure

	-
	-
	’ 
	
	’
	-
	-
	
	
	-
	
	
	Figure

	
	’
	-

	
	
	
	’’ 
	P
	Figure

	' 
	-
	
	
	
	P
	Figure

	
	
	’ 
	' 
	
	
	
	
	
	— 
	P
	Figure

	
	-
	
	-
	
	
	
	
	. 
	P
	Figure

	‘ '. 
	‘ '. 

	
	

	-
	" 
	" 

	.. 
	, -• 

	, 
	’ 
	’ 
	’ 
	" 
	’ 
	' , 

	TR
	" 
	" 
	’ 
	■ 

	TR
	— 
	— 


	P
	Figure

	' 
	’ 
	
	
	— 
	
	— 
	P
	Figure

	
	’ 
	
	' 
	
	P
	Figure

	
	
	
	
	' 
	
	' 
	-
	P
	Figure

	
	' 
	
	
	'' 
	P
	Figure

	
	’ 
	’ 
	’ 
	
	
	
	
	’ 
	P
	Figure

	’ 
	
	
	
	
	
	-
	
	’ 
	-
	P
	Figure

	’ 
	
	-
	. 
	'' 
	' 
	-
	
	P
	StyleSpan
	Figure

	“ 

	
	
	
	-
	■ 
	
	
	. 
	. 

	
	

	-
	-

	, 
	, 

	' 
	-
	
	'
	
	’ 
	' 
	’ 
	— 
	
	P
	Figure

	
	-
	-
	
	
	
	
	-
	-
	-
	P
	Figure

	' 
	'' 
	-' 
	’ 
	
	’
	
	’ 
	-
	’ '
	
	
	’— 

	, 
	, 
	
	
	
	
	-
	
	’ 
	• 
	’ 
	-
	
	
	P
	Figure

	' 
	' 
	' 
	' 
	' 
	' 

	' 
	' "' 
	'' 
	' 
	-
	■ 
	' ' ‘ 
	'' 

	TR
	' 
	’ 
	’ 

	’ 
	’ 
	’ 
	-
	'' 
	' 
	1 
	' 
	’ ' 
	' 
	' 
	’ 
	. 

	TR
	' 

	TR
	‘ 

	TR
	

	TR
	

	TR
	. 

	TR
	— 


	
	— 
	— ’
	
	StyleSpan
	Figure


	
	’ 
	
	— 
	
	’ 
	’ 
	-
	P
	Figure

	—
	
	’’ 
	— 
	-
	’
	-
	
	
	
	— 
	
	-
	’ 
	
	-
	
	'’ 
	— 
	’ 
	'
	
	— 
	
	
	
	-
	— 
	P
	Figure

	’ 
	
	' 
	’” 
	— 
	-
	
	-
	— 
	, 
	Figure

	
	-
	
	
	
	' 
	
	— 
	-
	
	
	’
	
	-
	
	
	
	
	’ 
	’ 
	’ 
	’’ 
	-
	’ 
	P
	Figure

	Table
	TR
	TH
	Figure

	— 

	TR
	’ 
	

	TR
	’ 
	’ 
	" 
	, 
	. 
	. 
	' 
	' 
	’ ‘ 
	

	TR
	‘ 
	’ 
	. 

	TR
	' 

	TR
	-

	TR
	’ 
	. 
	

	TR
	’ 

	TR
	’ 
	— 
	. 
	’ 
	. 
	-
	-
	i 1 

	’ 
	’ 
	’ 
	— — 

	TR
	-' 
	‘ 
	• 
	— ' . 
	. 
	’ 

	TR
	' 
	-“ 
	■ 
	-
	---
	-

	’ 
	. 

	TR
	‘ 
	-

	TR
	’ 
	“ ‘ 
	” 
	’ 
	— ’ 
	’-

	TR
	--
	-

	‘ 
	’ 
	' 
	’ 
	• 
	■ . ■ 
	’ 
	’ 
	. 
	: 

	TR
	-


	P
	Figure

	
	
	
	■. 
	
	P
	Figure

	— 
	' 
	
	
	-
	
	' 
	
	’ 
	’ 
	’’ 
	— 
	
	’ 
	— 
	’ 
	
	’— 
	’ 
	
	
	’ 
	
	
	’ 
	’ 
	’ 
	
	
	’
	
	—’ 
	’ 
	’’ 
	’’ 
	—
	-

	— 
	P
	StyleSpan
	Figure

	' ■'—. ■ ' 

	-
	’ 
	-
	-
	
	
	' 
	1 
	' 
	' 
	' 

	■ 
	■ 

	, 
	, 
	, 

	TR
	, 

	TR
	-
	. 

	TR
	’ 

	, 
	, 

	TR
	. 

	TR
	-

	' 
	' 
	— 
	— 

	TR
	-

	TR
	-

	TR
	

	TR
	' 
	' 
	' 

	TR
	, 
	. 

	TR
	, 
	

	TR
	‘ 

	TR
	-


	-
	P
	Figure
	

	
	
	

	
	

	-
	-

	' 
	' 
	’ 

	TR
	' 

	TR
	: 
	’■ 
	1 

	’ 
	’ 
	’ 

	TR
	’ 

	TR
	. 

	TR
	

	TR
	— 

	TR
	’ 

	TR
	’ 

	TR
	' 

	TR
	’ 

	TR
	‘ 
	" 
	' 
	’ 

	TR
	’ 
	

	TR
	— 

	TR
	-


	P
	Figure

	'' 
	' 
	. 
	--
	' 
	; .'. 
	' 
	,. 
	, 
	' 
	. 
	'’ 
	‘ 
	— “ ' 
	—— ' 
	
	
	
	’ 
	
	'— 
	' 
	
	’ 
	
	
	— 
	-
	-
	-
	

	. 
	. 
	’ 
	. 

	■ 
	■ 
	-
	■ 
	; 
	' 
	. 
	• 
	" 
	’ 
	' 
	■ 
	

	TR
	-

	TR
	

	TR
	-
	i 
	-

	. 
	. 
	; 
	• 
	■ 
	• 

	TR
	TH
	Figure

	. 

	TR
	. 
	TD
	Link

	1 
	, 
	-
	-
	-. 
	-

	, 
	. 
	’ 
	-
	' ’ 
	' ’ 

	' 
	' -“ 
	-

	. 
	' • 
	■ : • i 
	. ' 
	■ 

	TR
	. — 

	TR
	■ 
	■ 
	’ 
	. -• 
	' 
	— 


	
	—
	-

	
	
	
	
	’ 
	
	-
	’ 
	' 
	-
	P
	Figure

	' 
	'
	
	' 
	
	-
	P
	Figure

	
	-
	’ 
	
	’ 
	
	
	
	
	P
	Figure

	
	
	
	’ 
	' 
	.' 
	’ 
	
	’ 
	’ 
	‘ 
	’
	Table
	TR
	TH
	Figure


	TR
	’ 

	TR
	. 

	TR
	’ 

	TR
	’ 

	TR
	

	TR
	— 

	TR
	

	TR
	

	TR
	’ 

	TR
	

	TR
	

	TR
	’ 
	’ 

	TR
	’ 

	TR
	’ 

	TR
	


	'' 
	-
	
	' 
	
	
	
	-
	’, 
	StyleSpan
	Figure


	.
	
	’ 
	— 
	P
	Figure

	’ 
	
	
	— 
	
	— 
	
	-
	P
	Figure

	-
	
	
	
	
	’ 
	’ 
	-
	’ 
	
	
	’ 
	’— 
	’ 
	
	
	
	’ 
	
	P
	Figure

	— 
	— 
	' 
	
	
	'' 
	' 
	' 
	— 
	-
	P
	Figure

	
	Table
	TR
	, 

	TR
	

	TR
	— 
	

	TR
	' 

	TR
	' 

	" 
	" 


	'' 
	-
	P
	Figure

	. ..• 
	' 
	
	' 
	-. 
	-
	-
	P
	StyleSpan
	Figure

	

	
	
	
	Table
	TR
	' 

	TR
	

	TR
	

	TR
	’ 

	TR
	-

	-
	-

	TR
	-
	

	TR
	-
	

	TR
	. 

	TR
	’ 

	TR
	; 

	TR
	


	—
	-

	
	
	
	
	’ 
	‘ 
	
	-
	’ 
	-
	P
	Figure

	' 
	
	
	
	
	
	
	-
	P
	Figure

	
	
	
	' 
	
	
	
	
	'' 
	
	'' 
	-
	P
	Figure

	. 
	' 
	
	
	— 
	' 
	—
	-

	Table
	TR
	TH
	Figure


	TR
	! 

	’ 
	’ 

	TR
	’ 

	TR
	’ 
	

	’ 
	’ 

	TR
	’ 

	TR
	’ 

	TR
	-
	

	TR
	’ 
	’ 

	’ 
	’ 
	’ 

	TR
	’ 

	TR
	

	TR
	’ 

	TR
	

	TR
	’ 

	TR
	

	TR
	


	P
	Figure

	’’ 
	’ 
	-
	
	’ 
	’ 
	’ 
	-
	—— 
	P
	Figure

	
	. 
	' 
	
	— 
	' 
	' 
	
	' 
	
	
	-
	
	-
	P
	Figure

	' 
	Table
	TR
	’ 

	TR
	’ 

	TR
	

	TR
	’ 
	’ 
	
	

	TR
	
	

	TR
	’ 
	’ 
	. 
	, 
	

	TR
	

	-
	-


	-
	P
	Figure

	
	
	-
	'
	' 
	
	
	
	'
	P
	Figure

	
	— 
	’ 
	’’ 
	
	’ ’’ ' 
	P
	Figure

	
	' 
	-
	-
	-
	• 
	

	TR
	' ' 
	, 
	. 
	’ ' 
	

	' 
	' 
	. 
	' 
	, 
	■ 
	■ ■ 
	• 
	' 

	TR
	> 
	-
	' 
	


	-
	
	P
	Figure

	
	-
	
	’ 
	’ 
	’ 

	TR
	■ 

	TR
	’ 

	TR
	’ 
	’ 

	TR
	

	TR
	


	
	-
	
	Figure

	: 
	’ 
	
	
	-
	
	’ 
	
	-
	' 
	
	— 
	' 
	
	
	:
	' 
	
	P
	Figure

	
	
	. 
	’ 
	-
	P
	Figure

	-
	
	' 
	— 
	' 
	
	-' 
	’ 
	'
	
	’ 
	’ 
	
	-
	
	Figure
	Figure


	-
	
	-
	— 
	
	’
	
	Table
	TR
	TH
	Figure

	

	TR
	' 
	' 
	
	

	TR
	

	TR
	’ 
	' 

	TR
	' 
	

	TR
	’ 
	’ 
	

	TR
	’ 
	’ 


	-
	P
	Figure

	
	-
	
	’ 
	
	
	'’ 
	’
	’ 
	
	— ’’’ 
	-
	' 
	Figure

	
	
	’ 
	’
	’, 
	’ 
	, 
	
	
	
	’ 
	’ 
	’ 
	’ 
	’ 

	
	

	-
	-
	-

	TR
	TH
	Figure

	’ 
	’ 
	

	TR
	’ 

	TR
	— -
	’ 
	’ ’ 

	TR
	


	P
	Figure

	
	
	— 
	’ 
	
	— 
	
	
	-
	' 
	-
	P
	Figure

	
	
	’ 
	
	
	’ 
	'’ 
	’ 
	’ 
	
	-
	-
	P
	Figure

	
	
	
	'’ 
	' 
	” 
	-
	
	P
	Figure

	— 
	’ 
	— 
	
	’ 
	P
	Figure

	-
	’ 
	’
	’ 
	’ 
	-
	P
	Figure

	’
	
	
	— 
	
	
	' 
	
	
	— 
	
	
	
	’ 
	’' 
	-
	P
	Figure

	' 
	' 
	' 

	
	

	. 
	. 

	’ 
	’ 
	
	

	TR
	

	’ 
	’ 
	’ 
	’ 
	’ 
	

	TR
	’ 

	TR
	

	’ 
	’ 
	— 
	“ 
	-’ 
	

	TR
	-


	P
	Figure

	
	— 
	
	
	
	
	
	-
	P
	Figure

	’ 
	-
	
	— 
	
	. 
	; 
	’ ’
	— 
	
	’ 
	— 
	’ 
	’— 
	P
	Figure

	'' 
	’ 
	-
	’
	
	
	
	-
	P
	Figure

	
	
	
	
	
	
	' 
	’ 
	
	
	
	' 
	P
	Figure

	
	
	
	
	-
	
	' 
	-
	-
	
	
	-
	’ 
	
	
	
	’
	
	
	
	
	
	
	’ 
	P
	Figure

	’ 
	
	’ 
	’ 
	’
	
	
	-
	P
	Figure

	
	
	'
	
	-
	
	
	
	' 
	— 
	
	’ 
	P
	Figure

	
	— 
	’
	
	
	’' 
	' 
	' 
	
	-
	’ 
	
	
	
	’ 
	
	' 
	’ 
	’ 
	’ 

	' 
	' 
	' 
	’ ’ 
	
	

	TR
	

	TR
	

	— 
	— 

	TR
	' ' ■ ■ 
	■ ' 
	■ 
	

	TR
	TH
	Figure

	. 
	-
	-
	-
	~ ' 
	. 
	-

	TR
	-• 
	' 
	. 
	-

	TR
	

	TR
	■ 
	' 

	TR
	' 
	' 
	' 

	TR
	‘ 
	. 
	-

	TR
	. 
	’ 
	’ ■ 


	— 
	Figure

	' 
	
	-
	
	' 
	
	
	
	
	
	
	
	-
	
	' 
	— 
	
	
	' 
	
	: 
	-
	-
	’ 
	’ 
	
	P
	Figure

	-
	P
	Figure

	
	-
	’ 
	' 
	’ 
	—— 
	P
	Figure

	
	
	
	— 
	-
	P
	Figure

	
	, 
	-
	' 
	
	' 
	' 
	’ 
	'
	
	
	' 
	
	
	.: , 
	,, , 
	P
	Figure

	' 
	'. 
	, 
	
	-
	
	-
	— 
	‘ 
	
	' 
	.; 
	
	
	-
	P
	Figure

	
	
	
	‘ 
	
	
	
	’ 
	
	'
	-
	P
	Figure

	' 
	P
	Figure

	’ 
	-
	.• 
	. 
	P
	Figure

	P
	Link
	Figure


	P
	Figure

	P
	Figure

	P
	ParagraphSpan
	Link
	Figure


	ParagraphSpan
	Link
	Figure



	P
	Figure

	i 
	— 
	— —— 
	— — 
	— 
	P
	Figure

	— 
	P
	Figure

	P
	Figure

	’ 
	— 
	— 
	— 
	— 
	-
	P
	Figure

	— 
	— 
	P
	Figure

	P
	Link
	Figure


	' 
	' 






