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WCB CASE NO.· 75-2006 

GEORGE E. SELLS, CLAIMANT 
MC ARTHUR AND HORNER, CLAIMANT'S ATTYS0 

DEPT0 OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

MARCH 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT SEEKS REVIEW BY THE BOA~D OF THE REFEREE'S ORDER 
WHICH AFFIRMED THE DENIAL OF CLAIMANT'S CLAIM BY THE STATE ACCIDENT 
INSURANCE FUND 0 

0N AUGUST 22_ 1 1 972 CLAIMANT SUFFERED A COMPENSABLE INJURY TO 
HIS LOWER BACK0 HE. RECEIVED CHIROPRACTIC TREATMENT AND WAS ~LLOWED 
TO RETURN TO WORK ON SEPTEMBER 2 5 1 1972 • HE ADVISED H,IS EMPLOYER 
THAT HE FEARED FURTHER IN.JURY AND HIS JOB· WAS TERMINATED AND HE 
SOUGHT OTHER EMPLOYMENT• ON OCTOBER 25 1 1972 THE CLAI.M WAS CLOSED 
WITH NO AWARD FOR PERMANE;:NT __ PARTIAL DISABILITY0 

AFTER CLAIMANT LEFT HIS FORMER JOB HE WORKED FOR A HEATING AND 
SHEET METAL COMPANY, INSTALLING AIR DUCTS AND FURNACES IN NEW HOMES 0 

HE ENGAGED IN THIS ON-THE-JOB TRAINING FOR APPROXIMATELY SIX MONTHS 
u·NDER A WIN PROGRAM. THE BENDING, LIFTING AND RUNNING THE JACKHAMMER 
ON THIS JOB IRRITATED CLAIMANT'S BACK AND HE _COMPLAINED_ TO HIS VOCA
TIONAL COUNSELORS THAT HIS BACK WAS .BECOMING WORSE ON THE JOB, HOW-

. EVER, THEY ASKED HIM TO CONTINUE AS LONG AS HE COULD. SINCE H_E FINISHE.D 
THE PROGRAM, CLAIMANT, EXCEPT FOR A FEW DAYS WORKING IN A-CANNERY 0 

HAS NOT WORKED FOR WAGES 0 

ON JUNE 2 3, 197 5 DR 0 PASQUESI EXAMINED CLAIMANT WHO WAS COM
PL_AINI NG OF PA_IN IN THE LOWER BACK, PREDOMINANTLY ON THE RIGHT SIDE 
WITH RADIATING PAIN DOWN TO THE HEEL0 DR 0 PASQUESI INDICATED CLAIMANT 
APPEARED TO HAVE A CHRONIC LUMBOSACRAL DISCOMFORT PROBABLY ON 
THE BASIS OF INSTABILITY0 CLAIMANT'S COMPLAINTS WERE SUBJECTIVE 
RATHER THAN OBJECTIVE AND DR 0 PASQUESI WAS OF .THE OPINION THAT CLAIM
ANT'S PROBLEMS WERE DUE TO HIS RETRAINING IN SHEET METAL WORK RATHER 
THAN TO THE ORIGINAL INJURY 0 

THE REFEREE FOUND THAT CLAIMANT HAD HAD SOME BACK IRRITATION 
PRIOR TO WORKING AT THE SHEET METAL COMPANY BUT AFTER SUCH WORK 
HE COULD NOT .LIFT, BENO OR SIT _FOR LONG PERIODS NOR COULD HE RIDE IN 
A CAR 0 THE REFEREE CONCLUDED, BASED ON THIS EVIDENCE AND DR 0 PAS
QUESI~ S REPORT I THAT CL.Al MANT' S CONDITION HAD WORSENED WHILE TRAIN
ING AS A SHEET METAL WORKER AND HAO NO DIRECT RELATIONSHIP TO HIS 
INDUSTRIAL INJURY OF AUGUST 22 1 1972 1 THAT CLAIMANT HAD SUFFERED A 
NEW INJURY ANO HAO NOT AGGRAVATED THE AUGUST t 972 INJURY. HE AFFIRMED 
THE DENIAL BY THE: FUND. 

THE BOAR0 1 ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER OF 
THE REFEREE 0 

.ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 1 0, 197 5 IS AFFIRMED. 
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WCB CA E NO. 75-2006 MARCH 19, 1976

GEORGE E.  ELL , CLAIMANT
MCART UR AND  ORNER, CLAIMANT1S ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant seeks review by the boar of the referee s or er
which affirme the  enial of claimant s claim by the state ACCIDENT
INSUR NCE FUND,

On  UGUST 22, 1 972 CL IM NT SUFFERED  COMPENS BLE INJURY TO
HIS LOWER B CK, HE RECEIVED CHIROPR CTIC TRE TMENT  ND W S  LLOWED
TO RETURN TO WORK ON SEPTEMBER 2 5 , 1 9 72 . HE  DVISED H.I S EMPLOYER
TH T HE FE RED FURTHER INJURY  ND HIS JOB W S TERMIN TED  ND HE
SOUGHT OTHER EMPLOYMENT. ON OCTOBER 2 5 , 1 972 THE CL IM W S CLOSED
WITH NO  W RD FOR PERM NENT P RTI L DIS BILITY.

After claimant left his former job he worke for a heating an
SHEET MET L COMP NY, INST LLING  IR DUCTS  ND FURN CES IN NEW HOME
HE ENG GED IN THIS ON-THE-JOB TR INING FOR  PPROXIM TELY SIX MONTHS
UNDER  WIN PROGR M. THE BENDING, LIFTING  ND RUNNING THE J CKH MMER
ON THIS JOB IRRIT TED CL IM NT'S B CK  ND HE COMPL INED TO HIS VOC 
TION L COUNSELORS TH T HIS B CK W S BECOMING WORSE ON THE JOB, HOW
EVER, THEY  SKED HIM TO CONTINUE  S LONG  S HE COULD. SINCE HE FINISHED
THE PROGR M, CL IM NT, EXCEPT FOR  FEW D YS WORKING IN  C NNERY,
H S NOT WORKED FOR W GES.

On JUNE 2 3 , 1 97 5 DR. P SQUESI EX MINED CL IM NT WHO W S COM
PL INING OF P IN IN THE LOWER B CK, PREDOMIN NTLY ON THE RIGHT SIDE
WITH R DI TING P IN DOWN TO THE HEEL. DR. P SQUESI I ND IC T E D CL I M  NT
 PPE RED TO H VE  CHRONIC LUMBOS CR L DISCOMFORT PROB BLY ON
THE B SIS OF INST BILITY. CL IM NT'S COMPL INTS WERE SUBJECTIVE
R THER TH N OBJECTIVE  ND DR. P SQUESI W S OF.THE OPINION TH T CL IM
 NT S PROBLEMS WERE DUE TO HIS RETR INING IN SHEET MET L WORK R THER
TH N TO THE ORIGIN L INJURY.

The REFEREE FOUND TH T CL IM NT H D H D SOME B CK IRRIT TION
PRIOR TO WORKING  T THE SHEET MET L COMP NY BUT  FTER SUCH WORK
HE COULD NOT LIFT, BEND OR SIT FOR LONG PERIODS NOR COULD HE RIDE IN
 C R. THE REFEREE CONCLUDED, B SED ON THIS EVIDENCE  ND DR. B S
QUES!' S REPORT, TH T CL IM NT'S CONDITION H D WORSENED WHILE TR IN
ING  S  SHEET MET L WORKER  ND H D NO DIRECT REL TIONSHIP TO HIS
INDUSTRI L INJURY OF  UGUST 2 2 , 1 9 7 2 , TH T CL IM NT H D SUFFERED  
NEW INJURY  ND H D NOT  GGR V TED THE  UGUST 1 9 72 INJURY. HE  FFIRMED
THE DENI L BY THE FUND.

The bo rd, on de novo review,  ffirms  nd  dopts the order of
THE REFEREE.

ORDER
The order of the referee d ted October 10, 197 is  ffirmed.
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CASE NO0 74-2059 

WILLARD D. MURPHY 9 CLAIMANT 
CLAUSSEN, BILLMAN, COLEMAN AND STEWART, 

CLAIMANT'S ATTYS 0 

DEPT• OF JUSTICE 1 DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMAN1" 

MARCH 19, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS 0 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH AFFIRMED THE DETERMINATION ORDER MAILED AUGUSi 29 1 1968 WHERE

BY CLAIMANT WAS AWARDED 1 0 PER CENT LOSS OF THE LEFT FOOT EQUAL TO 

13.s DEGREES. 

CLAIMANT WAS A 5 1 YEAR OLD CRUSHER PLANT FORE MAN WHEN, ON 

SEPTEMBER 23 1 1967 1 HE SUFFERED A FRACTURED LEFT LEG. AFTER BEING 

DISCHARGED FROM THE HOSPITAL CLAIMANT RETURNED TO WORK AND HIS 

CLAIM WAS CLOSED ON AUGUST 2 9 1 196 8 W 1TH THE AWARD OF 1 0 PER CENT 0 

IN 1968 1 DURING HIS SIX MONTHS' CONVALESCENCE FOLLOWING HIS 

INDUSTRIAL INJURY I CLAIMANT EXPERIENCED THE FIRST OF THREE PULMONARY 

EMBOLl 0 WHEN CLAIMANT HAD RETURNED TO WORK HE HAD BEEN ASSIGNED 

TO DRIVING A BIG EARTH MOVING MACHI NE, HOWEVER I AFTER A MONTH 1 THE 

CONSTANT LEG MOVEMENT REQUIRED WAS TOO PAINFUL AND CLAIMANT TOOK 

A SUPERVISORY POSITION• CLAIMANT SUFFERED ANOTHER PULMONARY EMBO

LISM IN APRIL 1970 AND AGAIN ON JUNE 22 1 1973 HE WAS HOSPITALIZED 

BECAUSE OF CHEST PAINS AND A PULMONARY EMBOLISM WAS DIAGNOSED• THE 

PULMONARY EMBOLISM OF 1973 WAS RELATED MEDICALLY TO THE 1967 IN

DUSTRIAL INJURY AND THE CLAIM WAS REOPENED ON AN AGGRAVATION BASIS 0 

CLAIMANT WAS PLACED ON AN ANTI-COAGULANT THERAPY AND, AFTER 

HOSPITALIZATION IN AUGUST 1970 1 HIS CLAIM WAS CLOSED IN MARCH 1974 

WITH NO ADDITIONAL AWARD OF PERMANENT DISABILITY. BECAUSE OF CLAIM

ANT'S HISTORY OF EMBOLI AND THE POSSIBILITY OF A FATALITY THEREFROM 

IT WAS DECIDED TO INSERT A VENA CAVA CLIP. THIS WOULD KEEP LARGE 

BLOOD CLOTS FROM REACHING THE LUNGS BUT ALSO MIGHT CAUSE EDEMA AND 

SWELLING OF THE LEGS 0 

Two MONTHS PRIOR TO THE SURGERY, WHICH WAS PERFORMED IN 

SEPTEMBER 1 971 1 CLAIMANT HAD BEEN INVOLVED IN AN AUTOMOBILE ACCIDENT 

AND HAD SUFFERED A CERVICAL FRACTURE WHICH REQUIRED HIM TO BE OFF 

WORK FOR ABOUT 3 AND ONE HALF MONTHS• THE FIRST PART OF 1 9 7 5 CLAIM

ANT WAS SEEN BY DR 0 PETERSON COMPLAINING OF HEADACHES AND NECK PAIN 

RELATED TO THE CERVICAL INJURY. 

WITH THE EXCEPTION OF ONE MONTH DRIVING A BIG EARTH MOVING 

MACHINE CLAIMANT'S WORK SINCE HIS 196 7 INJURY WAS PRIMARILY THAT OF 

A CRUSHER SUPERINTENDENT• AFTER HIS PULMONARY EMBOLISM ATTACK 

IN JUNE 1973 CLAIMANT NOTED CONTINUED FATIGUE AND LOSS OF STRENGTH 

AND THESE PROBLEMS CONTINUE �, ACCORDING TO CLAIMANT, FOLLOWING THE 

VENA CLIP SURGERY IN SEPTEMBER 1974 0 IN APRIL 1975 CLAIMANT ACQUIRED 

ONE-HALF INTEREST IN A SMALL CRUSHING PLANT AND HE HAS BEEN OPERAT

ING. IT AS AN ON-THE-JOB SUPERINTENDENT 0 WORKING TEN HOURS A DAY IN 

THIS CAPACITY. CLAIMANT TESTIFIED THAT HIS FATIGUE PROBLEM IS ABOUT 

THE SAME TODAY AS IT WAS FOLLOWING THE 197 3 EMBOLISM, HOWEVER, HE 
lS NO LONGER RECEIVING ANY MEDICAL TREATMENT FOR HIS LEFT LEG OR FOR 

THE EMf:!.OLISM CONDITION• 

CLAIMANT CONTENDS THAT THE EFFECTS OF THE PULMONARY EMBOLI 
HAVE CAUSED LOSS OF STRENGTH AND DURABILITY AND A FATIGUE PROBLEM 

RESULTING IN A SEVERE LOSS OF HIS EARNING CAPACITY. 
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WCB CAS NO. 74-2059 MARCH 19, 1976

WILLARD D. MURPHY, CLAIMANT
CLAUSS N, BILLMAN, COL MAN AND ST WART,
claima t s attys.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by bo rd members moore  nd Phillips.
Cl im nt requests review by the bo rd of the referee's order

WHICH AFFIRMED THE DETERMINATION ORDER MAILED AUGUST 29, 1 9 68 WHERE
BY CLAIMANT WAS AWARDED 1 0 PER CENT LOSS OF THE LEFT FOOT EQUAL TO
13. DEGREES.

Claima t was a 51 year old crusher pla t forema whe , o 
S PT MB R 2 3 , 1 96 7 , H SUFF R D A FRACTUR D L FT L G. AFT R B ING
DISCHARG D FROM TH HOSPITAL CLAIMANT R TURN D TO WORK AND HIS
CLAIM WAS CLOS D ON AUGUST 2 9 , 1 96 8 WITH TH AWARD OF 10 P R C NT.

In 1 968 , DURING HIS SIX MONTHS* CONVAL SC NC FOLLOWING HIS
INDUSTRIAL INJURY, CLAIMANT  XP RI NC D TH FIRST OF THR  PULMONARY
 MBOLI. WH N CLAIMANT HAD R TURN D TO WORK H HAD B  N ASSIGN D
TO DRIVING A BIG  ARTH MOVING MACHIN , HOW V R, AFT R A MONTH, TH 
CONSTANT L G MOV M NT R QUIR D WAS TOO PAINFUL AND CLAIMANT TOOK
A SUP RVISORY POSITION. CLAIMANT SUFF R D ANOTH R PULMONARY  MBO
LISM IN APRIL 1 97 0 AND AGAIN ON JUN 2 2 , 1 973 H WAS HOSPITALIZ D
B CAUS OF CH ST PAINS AND A PULMONARY  MBOLISM WAS DIAGNOS D. TH 
PULMONARY  MBOLISM OF 1 973 WAS R LAT D M DICALLY TO TH 1 9 6 7 IN
DUSTRIAL INJURY AND TH CLAIM WAS R OP N D ON AN AGGRAVATION BASIS.

Claima t was placed o a a ti coagula t therapy a d, after
HOSPITALIZATION IN AUGUST 1 9 7 0 , HIS CLAIM WAS CLOS D IN MARCH 1974
WITH NO ADDITIONAL AWARD OF P RMAN NT DISABILITY. B CAUS OF CLAIM
ANT* S HISTORY OF  MBOLI AND TH POSSIBILITY OF A FATALITY TH R FROM
IT WAS D CID D TO INS RT A V NA CAVA CLIP. THIS WOULD K  P LARG 
BLOOD CLOTS FROM R ACHING TH LUNGS BUT ALSO MIGHT CAUS  D MA AND
SW LLING OF TH L GS.

TWO MONTHS PRIOR TO TH SURG RY, WHICH WAS P RFORM D IN

S PT MB R 197 1 , CLAIMANT HAD B  N INVOLV D IN AN AUTOMOBIL ACCID NT
AND HAD SUFF R D A C RVICAL FRACTUR WHICH R QUIR D HIM TO B OFF
WORK FOR ABOUT 3 AND ON HALF MONTHS. TH FIRST PART OF 1 97 5 CLAIM
ANT WAS S  N BY DR. P T RSON COMPLAINING OF H ADACH S AND N CK PAIN
R LAT D TO TH C RVICAL INJURY.

With the exceptio of o e mo th drivi g a big earth movi g
MACHIN CLAIMANT'S WORK SINC HIS 1 9 6 7 INJURY WAS PRIMARILY THAT OF
A CRUSH R SUP RINT ND NT. AFT R HIS PULMONARY  MBOLISM ATTACK
IN JUN 1 9 73 CLAIMANT NOT D CONTINU D FATIGU AND LOSS OF STR NGTH
AND TH S PROBL MS CONTINU D, ACCORDING TO CLAIMANT, FOLLOWING TH 
V NA CLIP SURG RY IN S PT MB R 1 97 4 . IN APRIL 1 97 5 CLAIMANT ACQUIR D
ON HALF INT R ST IN A SMALL CRUSHING PLANT AND H HAS B  N OP RAT
ING IT AS AN ON TH JOB SUP RINT ND NT, WORKING T N HOURS A DAY IN
THIS CAPACITY. CLAIMANT T STIFI D THAT HIS FATIGU PROBL M IS ABOUT
TH SAM TODAY AS IT WAS FOLLOWING TH 1 973  MBOLISM, HOW V R, H 
IS NO LONG R R C IVING ANY M DICAL TR ATM NT FOR HIS L FT L G OR FOR
TH  MBOLISM CONDITION.

Claima t co te ds that the effects of the pulmo ary emboli
HAVE CAUSED LOSS OF STRENGTH AND DURABILITY AND A FATIGUE PROBLEM
RESULTING IN A SEVERE LOSS OF HIS EARNING CAPACITY.
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REFEREE FOUND THE MEDICAL EVIDENCE NOT CONVINCING THAT 
CLAIMANT' 5 PRESENT CONDITION WAS RELATED TO THE INDUSTRIAL INJURY. 
HE INTERPRETED THE DOCTOR' 5 REPORT AS RAISING A POSSIBILITY OF SUCH 
RELATIONSHIP BUT NOT A MEDICAL PROBABILITV1 DR• PETERSON HAD STATED 
THAT THERE WERE MECHANISMS BY WHICH ONE COULD POSTULATE il"HAT CLAIM
ANT COULD HAVE RESIDUAL EFFECTS FROM THE EMBOLI THAT WERE PHYSICAL 
IN NATURE - DR• TUHV IN HIS REPORT STATED THAT SUCH A MEDICAL RELATION
SHIP 15 A POSSIBILITY BUT THAT A '~~E:AT MANY THINGS CAN CAUSE FATIGUE•••' 

THE REFEREE CONCLUDED THAT THIS TESTIMONY WAS TOO SPECULATIVE 
TO BE ACCEPTED AS CONCLUSIVE EVIDENCE OF A MEDICAL RELATIONSHIP AND 
THAT ALTHOUGH CLAIMANT DOES HAVE A FATIGUE PROBLEM AND A LOSS OF 

DURABILITY, NEITHER ARE RELATED TO HIS INDUSTRIAL INJURY. 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE. 
BOTH DR• PETERSON AND DRe MUSA REPORTED THAT THE PULMONARY EMBOLI 
WERE THE DIRECT RESULT OF HIS BROKEN LEG• DESPITE THE RECURRING 

EMBOLISM CLAIMANT HAS CONTINUED IN THE CONSTRUCTION FIELD IN A SUPER
VISORY CAPACITY, HOWEVER 1 HE HAS BEEN SUBJECTED TO INCREASINGLY DIM
INISHED ENERGY AND STAMINA WITH EACH PULMONARY EMBOLISM AND 1 ADDI
TIONALLY, HE HAS EXPERIENCED SWE:LLING OF HIS LEGS SINCE THE INSERTION 
OF THE VENA CAVA CLIP 0 THE BOARD FINDS THAT IT WAS AS MUCH THE RESULT 
OF THIS INCREASING FATIGUE FOLLOWING THE 197 3 EMBOLISM AS IT WAS FROM 
THE PRESSURE BROUGHT BY THE EMPLOYER WHICH CAUSED CLAIMANT TO RESIGN 
HIS POSITION 1 CLAIMANT IS NOW OPERATING A PARTNERSHIP WITH ANOTHER 

INDIVIDUAL IN A SMALL ROCK CRUSHING BUSINESS AND. ALTHOUGH HE 15 PRE
SENTLY FREE OF PRESSURE FROM AN EMPLOYER, HE MUST COPE WITH THE 
INCIDENTS OF ANY BEGINNING BUSINESS, le Ee LONG HOURS AND UNCERTAIN 
FINANCIAL FUTURE 0 

THE BOARD CONCLUDES THAT BECAUSE OF CLAIMANT'S FATIGUE, HIS 
NEED FOR REST DURING THE DAV, AND HIS GENERAL OVERALL LOSS OF DURA

BILITY, HE WAS FORCED TO LEAVE HIS JOB WITH THE EMPLOYER AND VERY 
PROBABLY HE WOULD AT THE PRESENT TIME BE UNEMPLOYED HAD HE NOT HAD 
MONEY OF" HIS OWN TO INVEST IN A PARTNERSHIP 0 • DRe TUHV' S REPORT SA.ID 
THERE WERE A GREAT MANY THINGS WHICH COULD CAUSE FATIGUE - THIS IS 
TRUE, HOWEVER, EXAMINATIONS OF CLAIMANT FAILED· TO REVEAL ANY OTHER 
CAUSES THAN THE FRACTURED LEG AND THE ENSUING PULMONARY EMBOLl 0 

THE CLAIMANT IS ENTITLED TO BE COMPENSATED FOR HIS LOSS OF EARNING 
CAPACITY RESULTING FROM THE FATIGUE AND LACK OF VITALITY AND THE 
BOARD CONCLUDES CLAIMANT WOULD BE ADEQUATELY COMPENSATED WITH AN 
AWARD OF 30 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DIS
ABILITY• THIS AWARD SHOULD BE IN ADDITION TO THE SCHEDULED LEFT FOOT 
AWARD• 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 7, 197 5 IS REVERSED• 

CLAIMANT IS AWARDED 96 DEGREES OF A MAXIMUM OF 320 DEGREES 
FOR UNSCHEDULED DISABILITY. THIS AWARD IS IN ADDITION TO AND NOT IN 
LIEU OF THE AWARDS OF AUGUST 2 9 1 196 8 AND MARCH 2. 2, · 197 4 • 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES IN CONNE_CTION WITH THIS BOARD REVIEW, 2 5 PER 
CENT .OF THE COMPENSATION AWARDED CLAIMANT BY THIS ORDER, PAYABLE 
OUT OF SUCH COMPENSATION, AS PAID, NOT TO EXCEED 2. 1 3 0 0 DOLLARS• 

-3-

The referee fou d the medical evide ce  ot co vi ci g that
claima t s prese t co ditio was related to the i dustrial i jury.
H INT RPR T D TH DOCTOR S R PORT AS RAISING A POSSIBILITY OF SUCH
R LATIONSHIP BUT NOT A M DICAL PROBABILITY, DR. P T RSON HAD STAT D
THAT TH R W R M CHANISMS BY WHICH ON COULD POSTULAT THAT CLAIM
ANT COULD HAV R SIDUAL  FF CTS FROM TH  MBOLI THAT W R PHYSICAL
IN NATUR DR. TUHY IN HIS R PORT STAT D THAT SUCH A M DICAL R LATION
SHIP IS A POSSIBILITY BUT THAT A GR AT MANY THINGS CAN CAUS FATIGU ..

The referee concluded th t this testimony w s too SPECULATIVE
TO B ACC PT D AS CONCLUSIV  VID NC OF A M DICAL R LATIONSHIP AND
THAT ALTHOUGH CLAIMANT DO S HAV A FATIGU PROBL M AND A LOSS OF
DURABILITY, N ITH R AR R LAT D TO HIS INDUSTRIAL INJURY.

The board, o de  ovo review, disagrees with the referee.
BOTH DR. P T RSON AND DR. MUSA R PORT D THAT TH PULMONARY  MBOLI
W R TH DIR CT R SULT OF HIS BROK N L G. D SPIT TH R CURRING
 MBOLISM CLAIMANT HAS CONTINU D IN TH CONSTRUCTION FI LD IN A SUP R
VISORY CAPACITY, HOW V R, H HAS B  N SUBJ CT D TO INCR ASINGLY DIM
INISH D  N RGY AND STAMINA WITH  ACH PULMONARY  MBOLISM AND, ADDI
TIONALLY, H HAS  XP RI NC D SW LLING OF HIS L GS SINC TH INS RTION
OF TH V NA CAVA CLIP. TH BOARD FINDS THAT IT WAS AS MUCH TH R SULT
OF THIS INCR ASING FATIGU FOLLOWING TH 1 97 3  MBOLISM AS IT WAS FROM
TH PR SSUR BROUGHT BY TH  MPLOY R WHICH CAUS D CLAIMANT TO R SIGN
HIS POSITION. CLAIMANT IS NOW OP RATING A PARTN RSHIP WITH ANOTH R
INDIVIDUAL IN A SMALL ROCK CRUSHING BUSIN SS AND ALTHOUGH H IS PR 
S NTLY FR  OF PR SSUR FROM AN  MPLOY R, H MUST COP WITH TH 
INCID NTS OF ANY B GINNING BUSIN SS, I.  . LONG HOURS AND UNC RTAIN
FINANCIAL FUTUR .

The bo rd concludes th t bec use of cl im nt’s f tigue, his
N  D FOR R ST DURING TH DAY, AND HIS G N RAL OV RALL LOSS OF DURA
BILITY, H WAS FORC D TO L AV HIS JOB WITH TH  MPLOY R AND V RY
PROBABLY H WOULD AT TH PR S NT TIM B UN MPLOY D HAD H NOT HAD
MON Y OF HIS OWN TO INV ST IN A PARTN RSHIP. DR. TUHY S R PORT SAID
TH R W R A GR AT MANY THINGS WHICH COULD CAUS FATIGU THIS IS
TRU , HOW V R,  XAMINATIONS OF CLAIMANT FAIL D TO R V AL ANY OTH R
CAUS S THAN TH FRACTUR D L G AND TH  NSUING PULMONARY  MBOLI.
TH CLAIMANT IS  NTITL D TO B COMP NSAT D FOR HIS LOSS OF  ARNING
CAPACITY R SULTING FROM TH FATIGU AND LACK OF VITALITY AND TH 
BOARD CONCLUD S CLAIMANT WOULD B AD QUAT LY COMP NSAT D WITH AN
AWARD OF 30 P R C NT OF TH MAXIMUM ALLOWABL FOR UNSCH DUL D DIS
ABILITY. THIS AWARD SHOULD B IN ADDITION TO TH SCH DUL D L FT FOOT
AWARD.

ORDER
The order of the referee d ted November 7, 197 is reversed.

Cl im nt is  w rded 96 degrees of  m ximum of 320 degrees
FOR UNSCH DUL D DISABILITY. THIS AWARD IS IN ADDITION TO AND NOT IN
LI U OF TH AWARDS OF AUGUST 2 9 , 1 9 6 8 AND MARCH 2 2 , 1 974 .

Claima t s cou sel is awarded as a reaso able attor ey s

F  FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, 2 5 P R
C NT OF TH COMP NSATION AWARD D CLAIMANT BY THIS ORD R, PAYABL 
OUT OF SUCH COMP NSATION, AS PAID, NOT TO  XC  D 2 , 3 00 DOLLARS.
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CASE NO. 74-3964 

JOAN CROFT, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS 0 

MCNUTT, GANT AND ORMSBEE, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

CROSS REQUEST FOR REVIEW BY EMPLOYER 

MARCH 19, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AWARDED CLAIMANT 80 DEGREES FOR 25 PER CENT UNSCHEDULED CERVICAL 

SPINE DISABILITY AND 2 8 • 8 DEGREES FOR 1 5 PER CENT LOSS OF FUNCTION OF 

THE RIGHT ARM 0 THE EMPLOYER CROSS REQUESTS BOARD REVIEW. 

CLAIMA~T IS A 4 7 YEAR OLD REGISTERED NURSE WHO SUFFERED A COM

PENSABLE INJURY ON SEPTEMBER_ 13, 1972 1 RETURNED TO PART-TIME WORK 

ON NOVEMBER 1 1 1972 AND COMMENCED WORK ON A FULL-TIME BASIS ON 

NOVEMBER 13, 1972 0 CLAIMANT CONTINUED TO WORK FULL-TIME UNTIL 

FEBRUARY 17 1 1 973 WHEN SHE TERMINATED HER EMPLOYMENT VOLUNTARILY, 

DR. PETERSON, THE INITIAL TREATING DOCTOR, DIAGNOSED CLAIMANT'S 

CONDITION AS AN ACUTE STRETCH INJURY OF THE RIGHT ELBOW AND SHOULDER 

JOINTS WITH POSSIBLE INVOLVEMENT OF THE BRACHIAL PLEXUS• DR 0 HOLBERT 

DIAGNOSED IT AS A TRACTION INJURY OF HER RIGHT BRACHIAL PLEXUS NERVE 

ROOTS AS THEY COME OFF THE NEURAL CANAL AND THROUGH THE NARROWED 

FORAMINA 0 DR 0 HOLBERT FOUND SOME LIMITED MOTION AND ROTATION AT 

THE NECK WHICH WAS ALSO NOTICED BY THE REFEREE AT THE HEARING. 

CLAIMANT INSTEAD OF TURNING HER HEAD, ROTATED HER BODY KEEPING HER 

HEAD FIXED 0 DR 0 HOLBERT' S FINDING WAS RESTRICTION ON RIGHT BENDING 

AND TURNING TO 5 0 PER CENT OF NORMAL, HE ALSO NOTED HYPESTHESIA OF 

THE RIGHT INDEX FINGER AND A WEAKNESS IN A MILD DEGREE OF THE RIGHT 

TRICEPS AND THE ABSENCE OF TRICEPS REFLEX AS COMPARED TO THE LEFT 

SIDE, 

CLAIMANT WAS REFERRED TO DR 0 SERBU, WHO FELT CLAIMANT MIGHT 

HAVE HAD A HERNIATED DISC AT THE C6 -7 LEVEL ON THE RIGHT, HOWEVER, 

A MYELOGRAM FAILED TO REVEAL THE PRESENCE OF A HERNIATED DISC BUT 

DID INDICATE A MILD DEFECT OF C6 -7 AND C4 -5 ON THE RIGHT SIDE 0 

CLAIMANT CONTENDS THAT SHE HAS LOST SUBSTANTIALLY MORE THAN 

2 5 PER CENT OF HER EARNING CAPACITY AND, THEREFORE, IS ENTITLED TO 

AN INCREASE IN HER AWARD FOR UNSCHEDULED DISABILITY - SHE ALSO FEELS 

THE AWARD FOR HER SCHEDULED DISABILITY SHOULD BE INCREASED., 

THE EMPLOYER, ON THE OTHER HAND, CONTENDS THAT CLAIMANT HAD 

RETURNED TO FULL-TIME WORK WITH HER EMPLOYER, HAD BEEN RELEASED TO 

RETURN TO SUCH FULL-TIME WORK BY HER DOCTOR AND IN NOVEMBER 1972 
DR 0 HOLBERT REPORTED CLAIMANT STATED HER NECK FELT FINE. CLAIMANT 

VOLUNTARILY TERMINATED FULL-TIME EMPLOYMEN1 FOR FINANCIAL NOT PHY

SICAL REASONS• THE EMPLOYER CONTENDS THE CLAIMANT, IN EFFECT, IS 

CLAIMING A WORSENING OF HER CONDITION IN 1974 BUT HAS NOT FILED AN 

AGGRAVATION CLAIM AND THE ORDER OF THE REFEREE SHOULD BE REVERSED 

AND THE ORIGINAL DETERMINATION ORD.ER REINSTATED• 

THE .REFEREE FOUND THAT CLAIMANT IS PRESENTLY WORKING AS A 
COUNTY HEALTH NURSE AND THAT THE MOST NOTICEABLE LIMITATIONS THAT 

SHE HAS ARE LIFTING ANYTHING OVER 2 0 POUNDS AND DIFFICUL TV IN OPERAT
ING AN AUTOMOBILE. NO FURTHER TREATMENT HAS BEEN RECOMMENDED BY 
HER DOCTORS AND THE REFEREE CONCLUDED CLAIMANT'S CONDITION WAS 

-4-

WCB CA E NO, 74-3964 MARCH 19, 1976

JOAN CROFT, CLAIMANT
POZZI, WILSON AND ATCHISON,
claima t s attys,

MCNUTT, GANT AND ORMSB  ,
D F NS ATTYS,

R QU ST FOR R VI W BY CLAIMANT
CROSS R QU ST FOR R VI W BY  MPLOY R

Rev ewed by board members moore and Ph ll ps,

Cla mant requests board rev ew of the referee s order wh ch
AWARDED CLAIMANT 80 DEGREES FOR 25 PER CENT UNSC EDULED CERVICAL
SPINE DISABILITY AND 28,8 DEGREES FOR 15 PER CENT LOSS OF FUNCTION OF
T E RIG T ARM. T E EMPLOYER CROSS REQUESTS BOARD REVIEW.

Cl im nt is  47 ye r old registered nurse who suffered  com
pensa le INJURY ON SEPTEMBER I 3 , 1 972 , RETURNED TO PART-TIME WORK
ON NOVEMBER 1 , 1 972 AND COMMENCED WORK ON A FULL-TIME BASIS ON
NOVEMBER 1 3 , 1 972 , CLAIMANT CONTINUED TO WORK FULL-TIME UNTIL
FEBRUARY 1 7 , 1 97 3 W EN S E TERMINATED  ER EMPLOYMENT VOLUNTARILY.

Dr. PETERSON, T E INITIAL TREATING DOCTOR, DIAGNOSED CLAIMANT S
CONDITION AS AN ACUTE STRETC INJURY OF T E RIG T ELBOW AND S OULDER
JOINTS WIT POSSIBLE INVOLVEMENT OF T E BRAC IAL PLEXUS. DR.  OLBERT
DIAGNOSED IT AS A TRACTION INJURY OF  ER RIG T BRAC IAL PLEXUS NERVE
ROOTS AS T EY COME OFF T E NEURAL CANAL AND T ROUG T E NARROWED
FORAMINA. DR.  OLBERT FOUND SOME LIMITED MOTION AND ROTATION AT
T E NECK W IC WAS ALSO NOTICED BY T E REFEREE AT T E  EARING.
CLAIMANT INSTEAD OF TURNING  ER  EAD, ROTATED  ER BODY KEEPING  ER
 EAD FIXED. DR.  OLBERT* S FINDING WAS RESTRICTION ON RIG T BENDING
AND TURNING TO 5 0 PER CENT OF NORMAL,  E ALSO NOTED  YPEST ESIA OF
T E RIG T INDEX FINGER AND A WEAKNESS IN A MILD DEGREE OF T E RIG T
TRICEPS AND T E ABSENCE OF TRICEPS REFLEX AS COMPARED TO T E LEFT
SIDE.

Cla mant was referred to dr. serbu, who felt cla mant m ght
HAV HAD A H RNIAT D DISC AT TH C6 7 L V L ON TH RIGHT, HOW V R,
A MY LOGRAM FAIL D TO R V AL TH PR S NC OF A H RNIAT D DISC BUT
DID INDICAT A MILD D F CT OF C6 -7 AND C4 -5 ON TH RIGHT SID .

Claima t co te ds that she has lost substa tially more tha 
2 5 P R C NT OF H R  ARNING CAPACITY AND, TH R FOR , IS  NTITL D TO
AN INCR AS IN H R AWARD FOR UNSCH DUL D DISABILITY SH ALSO F  LS
TH AWARD FOR H R SCH DUL D DISABILITY SHOULD B INCR AS D.

The employer, on the other h nd, contends th t cl im nt h d
RETURNED TO FULL-TIME WORK WIT  ER EMPLOYER,  AD BEEN RELEASED TO
RETURN TO SUC FULL-TIME WORK BY  ER DOCTOR AND IN NOVEMBER 1972
DR.  OLBERT REPORTED CLAIMANT STATED  ER NECK FELT FINE. CLAIMANT
VOLUNTARILY TERMINATED FULL-TIME EMPLOYMENT FOR FINANCIAL NOT P Y
SICAL REASONS. T E EMPLOYER CONTENDS T E CLAIMANT, IN EFFECT, IS
CLAIMING A WORSENING OF  ER CONDITION IN 1 9 74 BUT  AS NOT FILED AN
AGGRAVATION CLAIM AND T E ORDER OF T E REFEREE S OULD BE REVERSED
AND T E ORIGINAL DETERMINATION ORDER REINSTATED.

The referee found that cla mant  s presently work ng as a
COUNTY  EALT NURSE AND T AT T E MOST NOTICEABLE LIMITATIONS T AT
S E  AS ARE LIFTING ANYT ING OVER 2 0 POUNDS AND DIFFICULTY IN OPERAT
ING AN AUTOMOBILE. NO FURT ER TREATMENT  AS BEEN RECOMMENDED BY
 ER DOCTORS AND T E REFEREE CONCLUDED CLAIMANT'S CONDITION WAS
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THAT ANY FURTHER TREATMENT THAT SHE MIGHT NEED WOULD BE 
PALLIATIVE IN NATURE• 

CLAIMANT'S CLAIM HAD BEEN CLOSED _BY A DETERMINATION ORDER 
MAILED DECEMBER 5 1 1973 WHEREBY SH!;:: WAS GIVEN NO AWARD FOR PERMA
NENT PARTIAL DISABILITY• THE REFEREE CONCLUDED THAT CLAIMANT DID 
HAVE RESIDUAL SCHEDULED AND UNSCHEDULED DISABILITY AND AWARDED HER 
2 5 PER CENT FOR HER UNSCHEDULED DISABILITY TO THE .CERVICAL SPINE AND 
1 5 PER CENT SCHEDULED DISABILITY FOR LOSS OF FUNCTION OF THE RIGHT 

ARM. 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT'S BRIEF ON 
APPEAL DEALS PRIMARILY WITH THE WORSENING OF CLAIMANT'S CONDITION, 
HOWEVER, THE REQUEST FOR HEARING WAS FILED WITHIN ONE VEAR AFTER 
THE MAILING DATE OF THE DETERMINATION ORDER, THEREFORE, AGGRAVATION 
WAS NOT AN ISSUE BEFORE THE REFEREE• THE BOARD AFFIRMS THE AWARD 
FOR UNSCHEDULED DISABILITY AND THE AWARD FOR SCHEDULED DISABILITY 

MADE BV THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 11 1 1 975 IS AFFIRMED• 

WCB CASE NO. 75-1727 

RUSSELL LEWIS, CLAIMANT 
GALTON AND POPICK, CLAIMANT'S ATTYS• 
MC MURRY AND NICHOLS, DEFENSE ATTYS, 
REQUEST FOR REVIEW. BY CLAIMANT 

MARCH 19, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILL.IPS, 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AWARDED CLAIMANT 1 0 0 PER CENT LOSS FUNCTION OF HIS LEFT LEG AND 6 5 
PER CENT LOSS FUNCTION OF HIS RIGHT LEG• THE CL.AIMANT CONTENDS HE 
HAS SUFFERED BOTH SCHEDULED AND UNSCHEDULED DISABILITY• 

THE EMPL.OYER MOVED TO BAR CONSIDERATION OF UNSCHEDUL.ED LOW 
BACK DISABILITY, ASSERTING THAT THE REFEREE DID NOT HAVE JURISDICTION 
TO CONSIDER UNSCHEDULED DISABILITY BECAUSE THE AGGRAVATION RIGHTS 
FROM THE ORIGINAL DETERMINATION ORDER HAD EXPIRED APRIL 16 1 1974 AND 
THE MATTER WAS RES JUDICATA0 THE REFEREE CORRECTLY DENIED THE MO
TION IN ITS ENTIRETY, STATING A PRIOR AWARD IS NOT RES JUDICATA 1 AND 
ONCE A CLAIM IS REOPENED, AFTER DETERMINATION OF DISABILITY, THE 
CL.AIM IS OPEN FOR ALL PURPOSES• 

CLAIMANT SUFFERED COMPENSABLE INJURIES TO BOTH LEGS ON APRIL 
12 1 1968 ANDONORABOUTJUNE6 1 1969 CLAIMANTSUSTAINEDINJU-RIES 
TO THE CERVICAL AND LUMBAR AREAS OF HIS BACK WHEN THE MOTOR VEHICLE 
WHICH HE WAS OPERATING WAS REAR-ENDED• 

CLAIM~NT HAS HAD ONE OPERATION ON HIS RIGHT KNEE AND THREE 
OPERATIONS ON HIS LEFT KNEE AND HAS RECEIVED AWARDS OF 80 PER CENT 
LOSS FUNCTION OF THE LEFT LEG AND 5 0 PER CENT LOSS FUNCTION OF THE 
RIGHT LEG. DR. MCKILLOP, CLAIMANT'S TREATING .PHYSIC IAN 1 INDICATED 
THAT CLAIMANT'S LEFT LEG WAS VIRTUALLY INDUSTRIALLY USELESS BECAUSE 
OF THE INJURY AND SEVERE ARTHRITIS - ALMOST TO THE POINT THAT IT 15 
EQUIVALENT TO AN AMPUTATION, AND THAT CLAIMANT HAS A SUBSTANTIAL 
LOSS OF FUNCTION OF THE RIGHT LEG• DR• CHERRY, BASED UPON AN EXAMI
NATION OF CLAIMANT, THE MEDICAL REPORTS AND EVIDENCE AND THE HISTORY 

-s-

STATIONARY, THAT ANY FURTHER TREATMENT THAT SHE MIGHT NEED WOULD BE
PALLIATIVE IN NATURE.

Claima t s claim had bee closed by a determi atio order
MAIL D D C MB R 5 , 1 97 3 WH R BY SH WAS GIV N NO AWARD FOR P RMA
N NT PARTIAL DISABILITY. TH R F R  CONCLUD D THAT CLAIMANT DID
HAV R SIDUAL SCH DUL D AND UNSCH DUL D DISABILITY AND AWARD D H R
2 5 P R C NT FOR H R UNSCH DUL D DISABILITY TO TH C RVICAL SPIN AND
1 5 P R C NT SCH DUL D DISABILITY FOR LOSS OF FUNCTION OF TH RIGHT
ARM.

The board, o de  ovo review, fi ds that claima t s brief o 
APP AL D ALS PRIMARILY WITH TH WORS NING OF CLAIMANT'S CONDITION,
HOW V R, TH R QU ST FOR H ARING WAS FIL D WITHIN ON Y AR AFT R
TH MAILING DAT OF TH D T RMINATION ORD R, TH R FOR , AGGRAVATION
WAS NOT AN ISSU B FOR TH R F R  . TH BOARD AFFIRMS TH AWARD
FOR UNSCH DUL D DISABILITY AND TH AWARD FOR SCH DUL D DISABILITY
MAD BY TH R F R  .

ORD R

The ORDER OF THE REFEREE DATED AUGUST 1 1 , 197  IS AFFIRMED.

WCB CAS NO. 75-1727 MARCH 19, 1976

RUSS LL L WIS, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
MC MURRY AND NICHOLS, D F NS ATTYS,
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members moore a d Phillips.

The claima t seeks board review of the referee s order which
AWARD D CLAIMANT 100 P R C NT LOSS FUNCTION OF HIS L FT L G AND 6 5
P R C NT LOSS FUNCTION OF HIS RIGHT L G. TH CLAIMANT CONT NDS H 
HAS SUFF R D BOTH SCH DUL D AND UNSCH DUL D DISABILITY.

The employer moved to bar co sideratio of u scheduled low
BACK DISABILITY, ASS RTING THAT TH R F R  DID NOT HAV JURISDICTION
TO CONSID R UNSCH DUL D DISABILITY B CAUS TH AGGRAVATION RIGHTS
FROM TH ORIGINAL D T RMINATION ORD R HAD  XPIR D APRIL 1 6 , 1 9 7 4 AND
TH MATT R WAS R S JUDICATA. TH R F R  CORR CTLY D NI D TH MO
TION IN ITS  NTIR TY, STATING A PRIOR AWARD IS NOT R S JUDICATA, AND
ONC A CLAIM IS R OP N D, AFT R D T RMINATION OF DISABILITY, TH 
CLAIM IS OP N FOR ALL PURPOS S.

Claima t suffered compe sable i juries to both legs o april
1 2 , 1 9 6 8 AND ON OR ABOUT JUN 6 , 1 9 6 9 CLAIMANT SUSTAIN D INJURI S
TO TH C RVICAL AND LUMBAR AR AS OF HIS BACK WH N TH MOTOR V HICL 
WHICH H WAS OP RATING WAS R AR- ND D.

Claima t has had o e operatio o his right k ee a d three
OP RATIONS ON HIS L FT KN  AND HAS R C IV D AWARDS OF 80 P R C NT
LOSS FUNCTION OF TH L FT L G AND 5 0 P R C NT LOSS FUNCTION OF TH 
RIGHT L G. DR. MCK1LLOP, CLAIMANT'S TR ATING PHYSICIAN, INDICAT D
THAT CLAIMANT* S L FT L G WAS VIRTUALLY INDUSTRIALLY US L SS B CAUS 
OF TH INJURY AND S V R ARTHRITIS ALMOST TO TH POINT THAT IT IS
 QUIVAL NT TO AN AMPUTATION, AND THAT CLAIMANT HAS A SUBSTANTIAL
LOSS OF FUNCTION OF TH RIGHT L G. DR. CH RRY, BAS D UPON AN  XAMI
NATION OF CLAIMANT, TH M DICAL R PORTS AND  VID NC AND TH HISTORY
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TO HIM BY CLAIMANT, WAS OF THE IMPRESSION THAT CLAIMANT HAD IN 

ADDITION TO HIS SCHEDULED DISABILITY, CHRONIC LOW BACK STRAIN DUE TO 

THE INDUSTRIAL ACCIDENT AND AGGRAVATED BY THE AUTOMOBILE ACCIDENT• 

THE REFEREE WAS OF THE OPINION THAT DR 0 CHERRY'S OPINION WOULD 

PROBABLY HAVE BEEN DETERMINATIVE OF UNSCHEDULED. DISABILITY EXCEPT 

FOR THE LACK OF SUPPORTING EVIDENCE AND HE CONCLUDED THAT THE QUES

T.ION OF THE BACK BEING CONSEQUENTIALLY RELATED WAS PRIMARILY A RECENT 

AFTERTHOUGHT 0 THERE IS NO MENTION IN THE MEDICAL RECORDS, N6R 

CAN THE CLAIMANT RECALL HAVING SPECIFICALLY COMPLAINED OR HAVING 

TOLD ANYBODY ABOUT A BACK INJURY PRIOR TO HIS AUTOMOBILE ACCIDENT• 

THE REFEREE CONCLUDED THAT THE ARTHRITIC AND DISEASED CONDITION 

CAUSING DIFFICULTIES IN tHE BACK WERE DUE PRIMARILY TO THE SUPER
SEDING INTERVENING AUTOMOBILE ACCIDENT ANO NOT RELAtED TO THE INDUS

TRIAL INJURY. THEREFORE, CLAIMANT WAS NOT ENTITLED TO AN AWARD FOR 

AN UNSCHEDULED DISABILl,Ye 

THE REFEREE FOUND, BASED UPON THE REPORTS OF DR• MCKILLOP, 

THAT CLAIMANT HAS A GREAtER SCHEDULED DISABILITY IN BOTH LEGS THAN 

THAT FOR WHICH HE HAD PREVIOUSLY BEEN AWARDED AND HE, ACCORDINGLY, 

INCREASED THE AWARDS, 2 0 PER CENT WITH RESPECT TO THE LEFT LEG AND 

1 5 PER CENT WITH RESPECT TO THE RIGHT .LEG 0 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE CONCLUSION 

REACHED BY THE REFEREE THAT THE DIFFICULTIES WHICH CLAIMANT IS HAVING 

IN HIS LOWER BACK ARE DUE PRIMARILY TO THE SUPERSEDING INTERVENING 

AUTOMOBILE ACCIDENT AND NOT RELATED TO THE INDUSTRIAL INJURY• CLAIM

ANT HAS NOT SUFFERED AN UNSCHEDULED DISABILITY, THEREFORE, ANY EVI

DENCE RELATING TO HIS LOSS OF EARNING CAPACITY AND HIS CONTENTION 

THAT HE IS PERMANENTLY AND TOTALLY DISABLED UNDER THE PROVISIONS OF 

ORS 6 5 6 • 2 06 (I) MUST BE DISREGARDED• IN DETERMINING SCHEDULED DISA

BILITY, WHICH IN THIS CASE CLAIMANT HAS ESTABLISHED WERE RELATED TO 

HIS INDUSTRIAL INJURY, THE SOLE CRITERION FOR DETERMINING THE AWARD 

IS THE LOSS OF FUNCTION OF THE SCHEDULED MEMBER. THE BOARD CONCURS 

WITH THE AWARDS MADE BY THE REFEREE WITH RESPECT TO CLAIMANT'S 

SCHEDULED DISABILITIES AND AFFIRMS HIS ORDER• 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 3 0, I 9 7 5 IS AFF IRMED 0 

WCB CASE NO. 75-837 

SUSAN CRUMPTON, CLAIMANT 
COREY I BYLER AND REW 1 

CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

CROSS REQUEST FOR REVIEW BY SAIF 

MARCH 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AWARDED CLAIMANT 3 2 0 DEGREES FOR 1 00 PER CENT UNSCHEDULED 

DISABILITY, CONTENDING THAT SHE IS PERMANENTLY AND TOTALLY DISABLED• 

THE STATE ACCIDENT INSURANCE FUND CROSS REQUESTS REVIEW BY THE BOARD 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HER LOW BACK ON 

OCTOBER 1 1 196 9 1 DIAGNOSED AS A CHRONIC STRAIN OF THE LUMBAR MUSCLES 

-6-

GIV N TO HIM BY CLAIMANT, WAS OF TH IMPR SSION THAT CLAIMANT HAD IN
ADDITION TO HIS SCH DUL D DISABILITY, CHRONIC LOW BACK STRAIN DU TO
TH INDUSTRIAL ACCID NT AND AGGRAVAT D BY TH AUTOMOBIL ACCID NT,

The referee was of the opi io that dr, cherry s opi io would
PROBABLY HAV B  N D T RMINATIV OF UNSCH DUL D. DISABILITY  XC PT
FOR TH LACK OF SUPPORTING  VID NC AND H CONCLUD D THAT TH QU S
TION OF TH BACK B ING CONS QU NTIALLY R LAT D WAS PRIMARILY A R C NT
AFT RTHOUGHT, TH R IS NO M NTION IN TH M DICAL R CORDS, NOR
CAN TH CLAIMANT R CALL HAVING SP CIFICALLY COMPLAIN D OR HAVING
TOLD ANYBODY ABOUT A BACK INJURY PRIOR TO HIS AUTOMOBIL ACCID NT,

The referee concluded that the arthr t c AND DIS AS D CONDITION

CAUSING DIFFICULTI S IN TH BACK W R DU PRIMARILY TO TH SUP R
S DING INT RV NING AUTOMOBIL ACCID NT AND NOT R LAT D TO TH INDUS
TRIAL INJURY, TH R FOR , CLAIMANT WAS NOT  NTITL D TO AN AWARD FOR
AN UNSCH DUL D DISABILITY,

The referee found, b sed upon the reports of dr, mckillop,
THAT CLAIMANT HAS A GR AT R SCH DUL D DISABILITY IN BOTH L GS THAN
THAT FOR WHICH H HAD PR VIOUSLY B  N AWARD D AND H , ACCORDINGLY,
INCR AS D TH AWARDS, 2 0 P R C NT WITH R SP CT TO TH L FT L G AND
1 5 P R C NT WITH R SP CT TO TH RIGHT L G.

The board, o de  ovo review, agrees with the co clusio 
R ACH D BY TH R F R  THAT TH DIFFICULTI S WHICH CLAIMANT IS HAVING
IN HIS LOW R BACK AR DU PRIMARILY TO TH SUP RS DING INT RV NING
AUTOMOBIL ACCID NT AND NOT R LAT D TO TH INDUSTRIAL INJURY, CLAIM
ANT HAS NOT SUFF R D AN UNSCH DUL D DISABILITY, TH R FOR , ANY  VI
D NC R LATING TO HIS LOSS OF  ARNING CAPACITY AND HIS CONT NTION
THAT H IS P RMAN NTLY AND TOTALLY DISABL D UND R TH PROVISIONS OF
ORS 6 5 6.2 06 (1) MUST B DISR GARD D. IN D T RMINING SCH DUL D DISA
BILITY, WHICH IN THIS CAS CLAIMANT HAS  STABLISH D W R R LAT D TO
HIS INDUSTRIAL INJURY, TH SOL CRIT RION FOR D T RMINING TH AWARD
IS TH LOSS OF FUNCTION OF TH SCH DUL D M MB R. TH BOARD CONCURS
WITH TH AWARDS MAD BY TH R F R  WITH R SP CT TO CLAIMANT'S
SCH DUL D DISABILITI S AND AFFIRMS HIS ORD R.

ORD R

The ORD R OF TH R F R  DAT D S PT MB R 3 0 , 1 9 7 5 IS AFFIRM D.

WCB CAS NO. 75-837 MARCH 22, 1976

SUSAN CRUMPTON, CLAIMANT
COR Y, BYL R AND R W,

cla mant s ATTYS.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT
CROSS R QU ST FOR R VI W BY SAIF

Reviewed by board members wilso a d moore.

The claima t seeks review by the board of the referee s order
WHICH AWARD D CLAIMANT 3 2 0 D GR  S FOR 100 P R C NT UNSCH DUL D
DISABILITY, CONT NDING THAT SH IS P RMAN NTLY AND TOTALLY DISABL D.
TH STAT ACCID NT INSURANC FUND CROSS R QU STS R VI W BY TH BOARD.

Claima t suffered a compe sable i jury to her low back o 
OCTOB R I, 1 96 9 , DIAGNOS D AS A CHRONIC STRAIN OF TH LUMBAR MUSCL S

' 











' 

' 



       
              
         

    
            

          
        
           
              
           

         
       

          
              
            

            
            
   

       
         
             
           
            

         
    
        

          
           
             

        
          

          
            
         
         

           
            

          
             
   

        
            
          
        

         
          

 
       
          
          

        
         

         
        
 

LIGAMENTS, SUPERIMPOSED UPON MODERATELY SEVERE DEGENERATIVE 
DISC DISEASE AT LZ -3 AND MILD DEGENERATIVE DISC DISEASE AT L1 -z AND 
L5-S1 WITH OSTEOARTHRITIS AT MULTIPLE LEVELS - SPECIFICALLY1 AT 
LZ -3 AND LUMBOSACRAL JOINT. 

CLAIMANT AT THE 'T,fME OF THE HEARING WAS 52_ YEARS OLD 1 SHE HAS 
A FORMAL ELEVENTH GRADE EDUCATION BUT NO OTHER EDUCATION OR TRAIN

ING. SHE HAS ATTENDED A COMPREHENSIVE PHYSICAL REHABILITATION PRO
GRAM AT THE DISABILITY PREVENTION DIVISION AND HER CLAIM WAS INITIALLY 

CLOSED BY A DETERMINATION ORDER MAILED JULY 3 1 I 9 70 WHEREIN SHE WAS 
AWARDED 3 2 DEGREES FOR 1 0 PER CENT _UNSCHEDULED LOW BACK DISABILITY 

AND 8 DEGREES FOR PARTIAL LOSS OF THE RIGHT LEG 0 

THE CLAIM WAS REOPENED AFTER CLAIMANT EXPERIENCED INTERMIT
TENT FLAREUPS WHICH REQUIRED HER TO BE REHOSPITALIZED 1 AND AGAIN 
CLOSED BY A DETERMINATION ORDER MAILED FEBRUARY 19 1 1970 WHEREIN 
CLAIMANT WAS AWARDED 8 0 DEGREES FOR 2 5 PER CENT UNSCHEDULED LOW 

BACK DISABILITY, GIVING CLAIMANT A TOTAL AWARD OF 1 t 2 DEGREES FOR 

3 5 PER CENT UNSCHEDULED DISABILITY AND 8 DEGREES FOR PARTIAL LOSS 

OF THE RIGHT LEG. 

CLAIMANTT S WORK BACKGROUND CONSISTED OF JOBS WHICH REQUIRED 
BENDING AND STOOPING, PROLONGED STANDING AND SITTING AND HEAVY LIFT

ING• CLAIMANT IS UNABLE TO DO ANY OF THESE THINGS AT THE PRESENT 

TIMEe IN ADDITION TO HER BACK PROBLEM CLAIMANT HAS HIGH BLOOD 
PRESSURE AND IS OBESE - CLAIMANT HAD BOTH THESE PROBLEMS PRIOR TO 

HER INDUSTRIAL INJURY• FOLLOWING HER INDUSTRIAL INJURY CLAIMANT WAS 

FOUND TO HAVE DIABETES MELLITIS. 

DR. PERKINS, AFTER PSYCHOLOGICAL EVALUATION 1 WAS OF THE 
OPINION THAT CLAIMANT SEEMED MOTIVATED TO RETURN TO WORK.THOUGH 
SHE WAS A. RATHER POOR CANDIDATE IN LIGHT OF CURRENT SKILLS, VOCA-. 

TIONAL APTITUDES AND THE FACT THAT SHE DID NOT HAVE A HIGH SCHOOL 

DEGREE. 

DR• SMITH 1 CLAIMANTT S TREATING PHYSICIAN, EXPRESSED HIS OPINION 
THAT CLAIMANT SHOULD CONSULT HER FAMILY PHYSICIAN ABOUT A WEIGHT 
REDUCTION PROGRAM WHICH SHOULD BE MONITORED IN VIEW OF HER HYPER
TENSION AS WELL AS HER EARLY DIABETES - HOWEVER, THE WEIGHT REDUCTION 

WOULD HAVE A SIGNIFICANT EFFECT ON REDUCING HER BACK DISCOMFORT• 
DRe SMITH INDICATED FURTHER MEDICAL OR SURGICAL TREATMENT OFFERED 
CLAIMANT VERY LITTLE AND HE BELIEVED THAT SHE WAS ESSENTIALLY TOTALLY 
DISABLED• HE DID NOT FEEL THAT CLAIMANT WAS A MALINGERER BUT THAT 
SHE HAD SIGNIFICANT BACK PATHOLOGY AND A VERY SIGNIFICANT LIMITATION 
OF HER ABILITY TO WORK• HE COULD SEE NO PARTICULAR HOPE OF HER RE

TURN TO USEFUL EMPLOYMENT. 

THE FUND CONTENDS THAT CLAIMANT HAS BEEN ADEQUATELY COMPEN
SATED BY THE AWARDS ALREADY RECEIVED BUT ALSO CONTENDS THAT IF 1 IN 

FACT, SHE SHOULD BE PERMANENTLY AND TOTALLY DISABLED, THAT SUCH 
STATUS RESULTED, IN. PART, FROM HER NON-WORK CONNECTED DISABILITIES, 
le Ee I DEGENERATIVE DISC DISEASE, DIABETES MELLITIS 1 HYPERTENSION, 

OVERWEIGHT, ETC• AND THAT IT IS NOT RESPONSIBLE FOR CLAIMANTT S COM

PLETE STATUS. 

THE REFEREE FOUND THAT THE CLAIMANTT S DEGENERATIVE DISC 

DISEASE PREEXISTED THE INDUSTRIAL INJURY AND WAS AGGRAVATED BY THAT 

INJURY, DR, PARCHER 0 A MEDICAL CONSULTANT FOR THE FUND, EXPRESSED 
HIS OPINION THAT CLAIMANT'S PROGRESSIVE DEGENERATIVE DISC DISEASE 

PROBABLY WAS AGGRAVATED BY THE INDUSTRIAL INJURY, CLAIMANT'S DIA

BETES MELLITIS 0 HYPERTENSION CONDITION AND HIGH BLOOD PRESSURE WERE 
NOT MATERIAL FACTORS REGARDING HER PRESENT PHYSICAL DISABILITIES 

AND LIMITATIONS 0 

-7-

AND LIGAM NTS, SUP RIMPOS D UPON MOD RAT LY S V R D G N RATIV 
DISC DIS AS AT L2 3 AND MILD D G N RATIV DISC DIS AS AT LI 2 AND
L5-S1 WITH OST OARTHRITIS AT MULTIPL L V LS SP CIFICALLY, AT
L2 -3 AND LUMBOSACRAL JOINT.

Claima t at the time of the heari g was 52 years old, she has

A FORMAL  L V NTH GRAD  DUCATION BUT NO OTH R  DUCATION OR TRAIN
ING. SH HAS ATT ND D A COMPR H NSIV PHYSICAL R HABILITATION PRO
GRAM AT TH DISABILITY PR V NTION DIVISION AND H R CLAIM WAS INITIALLY
CLOS D BY A D T RMINATION ORD R MAIL D JULY 3 , 1 9 70 WH R IN SH WAS
AWARD D 32 D GR  S FOR 10 P R C NT UNSCH DUL D LOW BACK DISABILITY
AND 8 D GR  S FOR PARTIAL LOSS OF TH RIGHT L G.

The CLAIM WAS R OP N D AFT R CLAIMANT  XP RI NC D INT RMIT
T NT FLAR UPS WHICH R QUIR D H R TO B R HOSPITALIZ D, AND AGAIN
CLOS D BY A D T RMINATION ORD R MAIL D F BRUARY 1 9 , 1 9 7 0 WH R IN
CLAIMANT WAS AWARD D 8 0 D GR  S FOR 25 P R C NT UNSCH DUL D LOW
BACK DISABILITY, GIVING CLAIMANT A TOTAL AWARD OF 1 12 D GR  S FOR
3 5 P R C NT UNSCH DUL D DISABILITY AND 8 D GR  S FOR PARTIAL LOSS
OF TH RIGHT L G.

Claima t's work backgrou d co sisted of jobs which required

B NDING AND STOOPING, PROLONG D STANDING AND SITTING AND H AVY LIFT
ING. CLAIMANT IS UNABL TO DO ANY OF TH S THINGS AT TH PR S NT
TIM . IN ADDITION TO H R BACK PROBL M CLAIMANT HAS HIGH BLOOD
PR SSUR AND IS OB S CLAIMANT HAD BOTH TH S PROBL MS PRIOR TO
H R INDUSTRIAL INJURY. FOLLOWING H R INDUSTRIAL INJURY CLAIMANT WAS
FOUND TO HAV DIAB T S M LLITIS.

Dr. P RKINS, AFT R PSYCHOLOGICAL  VALUATION, WAS OF TH 
OPINION THAT CLAIMANT S  M D MOTIVAT D TO R TURN TO WORK THOUGH
SH WAS A RATH R POOR CANDIDAT IN LIGHT OF CURR NT SKILLS, VOCA
TIONAL APTITUD S AND TH FACT THAT SH DID NOT HAV A HIGH SCHOOL
D GR  .

Dr. sm th, cla mant s TR ATING PHYSICIAN,  XPR SS D HIS OPINION
THAT CLAIMANT SHOULD CONSULT H R FAMILY PHYSICIAN ABOUT A W IGHT
R DUCTION PROGRAM WHICH SHOULD B MONITOR D IN VI W OF H R HYP R
T NSION AS W LL AS H R  ARLY DIAB T S HOW V R, TH W IGHT R DUCTION
WOULD HAV A SIGNIFICANT  FF CT ON R DUCING H R BACK DISCOMFORT.
DR. SMITH INDICAT D FURTH R M DICAL OR SURGICAL TR ATM NT OFF R D
CLAIMANT V RY LITTL AND H B LI V D THAT SH WAS  SS NTIALLY TOTALLY
DISABL D. H DID NOT F  L THAT CLAIMANT WAS A MALING R R BUT THAT
SH HAD SIGNIFICANT BACK PATHOLOGY AND A V RY SIGNIFICANT LIMITATION
OF H R ABILITY TO WORK. H COULD S  NO PARTICULAR HOP OF H R R 
TURN TO US FUL  MPLOYM NT.

The fu d co te ds that claima t has bee adequately compe 

sated BY TH AWARDS ALR ADY R C IV D BUT ALSO CONT NDS THAT IF, IN
FACT, SH SHOULD B P RMAN NTLY AND TOTALLY DISABL D, THAT SUCH
STATUS R SULT D, IN PART, FROM H R NON WORK CONN CT D DISABILITI S,
I.  . , D G N RATIV DISC DIS AS , DIAB T S M LLITIS, HYP RT NSION,
OV RW IGHT,  TC. AND THAT IT IS NOT R SPONSIBL FOR CLAIMANT'S COM
PL T STATUS.

The referee fou d that the claima t's dege erative disc

DIS AS PR  XIST D TH INDUSTRIAL INJURY AND WAS AGGRAVAT D BY THAT
INJURY. DR. PARCH R, A M DICAL CONSULTANT FOR TH FUND,  XPR SS D
HIS OPINION THAT CLAIMANT'S PROGR SSIV D G N RATIV DISC DIS AS 
PROBABLY WAS AGGRAVAT D BY TH INDUSTRIAL INJURY. CLAIMANT* S DIA
B T S M LLITIS, HYP RT NSION CONDITION AND HIGH BLOOD PR SSUR W R 
NOT MAT RIAL FACTORS R GARDING H R PR S NT PHYSICAL DISABILITI S
AND LIMITATIONS.
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HAS HAD AN OVERWEIGHT PROBLEM FOR MANY YEARS• AT 
PERIODS OF TIME SHE HAS BEEN ABLE TO LOSE WEIGHT BY PLACING HERSELF. 
ON A DIETe SHE CONTENDS THAT NOW SHE IS LIMITED IN HER ABILITY TO 
EXERCISE AND LOSE WEIGHT BECAUSE OF HER· BACK CONDITION• THE REFEREE 
FOUND HER PRESENT OVERWEIGHT CONDITION IS A NON-PERMANENT FACTOR 
WHICH JS WITHIN CLAIMANT'S ABILITY TO CONTROL AND SUCH CONDITION DOES 
CONTRIBUTE TO HER CONTINUED BACK PAIN AND DISCOMFORT EVEN THOUGH 
THE INDUSTRIAL INJURY AND ITS RESIDUAL EFFECTS ARE THE PRIMARY AND 
MATERIAL CAUSES OF CLAIMANT'S INABILITY TO RETURN TO GAINFUL EMPLOY
MENT• CLAIMANT HAS A DUTY TO LOSE WEIGHT AND MINIMIZE THIS CONTRI
BUTORY EFFECT OF OBESITY AS IT RELATES TO HER TOTAL IMPAIRMENT. THE 
FUND IS NOT RESPONSIBLE FOR CLAIMANT'S VOLUNTARY OVERWEIGHT PROBLEM. 

THE REFEREE FOUND THAT CLAIMANT EXPERIENCES LIMITATION OF 
MOTION, PAIN AND DISCOMFORT IN HER LOW BACK, AS WELL AS PAIN AND 
DISCOMFORT IN HER RIGHT HIP WHICH IS MATERIALLY DISABLING AND AS A 
RESULT SHE HAS BEEN EFFECTIVELY EXCLUDED FROM HER FORMER OCCUPA
TIONS AS WELL AS THOSE OCCUPATIONS IN THE GENERAL INDUSTRIAL LABOR 
MARKET WHICH REQUIRE HEAVY LIFTING, BE.NDING, STOOPING, TWISTING 
OR TURNING, PROLONGED SITTING OR WALKING, AND PROLONGED STANDING• 
SHE IS NOT AN APPROPRIATE CANDIDATE FOR VOCATIONAL REHABILITATION OR 
RETRAINING BECAUSE OF HER PHYSICAL LIMITATIONS 0 AGE, EDUCATION AND 
TRAINING AND VOCATIONAL APTITUDES• 

TAKING INTO CONSIDERATION THE AB.OVE FACTORS, THE REFEREE CON
CLUDED THAT CLAIMANT JS, IN FACT, PERMANENTLY AND TOTALLY DISABLED 
BECAUSE OF THE RESIDUAL EFFECTS FROM HER INDUSTRIAL INJURY AS WELL 
AS THE CONTRIBUTORY EFFECT OF HER OVERWEIGHT CONDITION, BUT THE 
FUND CANNOT BE HELD RESPONSIBLE FOR THE LATTER. THEREFORE, CLAIM
ANT IS NOT ENTITLED TO BE CONSIDERED AS PERMANENTLY AND TOTALLY DIS
ABLED AS A RESULT OF HER INDUSTRIAL INJURY, BUT CLAIMANT'S LOSS OF 
EARNING CAPACITY IS SO SEVERE THAT AN AWARD OF I 00 PER CENT OF THE 
MAXIMUM ALLOWABLE BY STATUTE IS JUSTIFIED• 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT IS NOT, IN 
FACT, PERMANENTLY AND TOTALLY DISABLED BUT DOES AGREE WITH THE 
AWARD OF PERMANENT PARTIAL DISABILITY MADE BY THE REFEREE ANO AFFIRMS 
HIS ORDER• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 15 1 1 ·9 7 5 JS AFF l 0RMED• 

WCB CASE NO. 75-2480 

JAMES HUNTING, CLAIMANT 
FABRE AND EHLERS, CLAIMANT'S ATTYSe 
DEPT. OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

MARCH 22, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILL..IPS• 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH DENIED CLAIMANT'S CLAIM FOR THE PAYMENT OF MEDICAL EXPENSES 
PROVIDED BV DR• CARLSON FOR TREATMENTS GIVEN CLAIMANT IN CONNECTION 
WITH HIS MARCH 7 1 1971 INDUSTRIAL' INJURY AS WELL AS TRANSPORTATION 
EXPENSES INCIDENTAL THERETO. 

CLAIMANT HAD SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK ON 
MARCH 7, 1971 AND HIS CLAIM WAS CLOSED ON MAY 31 t 1972 WITH AN AWARD 

-a-

Cl im nt h s h d  n overweight problem for m ny ye rs,  t
P RIODS OF TIM SH HAS B  N ABL TO LOS W IGHT BY PLACING H RS LF
ON A DI T. SH CONT NDS THAT NOW SH IS LIMIT D IN H R ABILITY TO
 X RCIS AND LOS W IGHT B CAUS OF H R BACK CONDITION. TH R F R  
FOUND H R PR S NT OV RW IGHT CONDITION IS A NON-P RMAN NT FACTOR
WHICH IS WITHIN CLAIMANT* S ABILITY TO CONTROL AND SUCH CONDITION DO S
CONTRIBUT TO H R CONTINU D BACK PAIN AND DISCOMFORT  V N THOUGH
TH INDUSTRIAL INJURY AND ITS R SIDUAL  FF CTS AR TH PRIMARY AND
MAT RIAL CAUS S OF CLAIMANT S INABILITY TO R TURN TO GAINFUL  MPLOY
M NT. CLAIMANT HAS A DUTY TO LOS W IGHT AND MINIMIZ THIS CONTRI
BUTORY  FF CT OF OB SITY AS IT R LAT S TO H R TOTAL IMPAIRM NT. TH 
FUND IS NOT R SPONSIBL FOR CLAIMANT'S VOLUNTARY OV RW IGHT PROBL M.

The referee fou d that claima t experie ces limitatio of
MOTION, PAIN AND DISCOMFORT IN H R LOW BACK, AS W LL AS PAIN AND
DISCOMFORT IN H R RIGHT HIP WHICH IS MAT RIALLY DISABLING AND AS A
R SULT SH HAS B  N  FF CTIV LY  XCLUD D FROM H R FORM R OCCUPA
TIONS AS W LL AS THOS OCCUPATIONS IN TH G N RAL INDUSTRIAL LABOR
MARK T WHICH R QUIR H AVY LIFTING, B NDING, STOOPING, TWISTING
OR TURNING, PROLONG D SITTING OR WALKING, AND PROLONG D STANDING.
SH IS NOT AN APPROPRIAT CANDIDAT FOR VOCATIONAL R HABILITATION OR
R TRAINING B CAUS OF H R PHYSICAL LIMITATIONS, AG ,  DUCATION AND
TRAINING AND VOCATIONAL APTITUD S.

Taki g i to co sideratio the above factors, the referee co 

cluded THAT CLAIMANT IS, IN FACT, P RMAN NTLY AND TOTALLY DISABL D
B CAUS OF TH R SIDUAL  FF CTS FROM H R INDUSTRIAL INJURY AS W LL
AS TH CONTRIBUTORY  FF CT OF H R OV RW IGHT CONDITION, BUT TH 
FUND CANNOT B H LD R SPONSIBL FOR TH LATT R. TH R FOR , CLAIM
ANT IS NOT  NTITL D TO B CONSID R D AS P RMAN NTLY AND TOTALLY DIS
ABL D AS A R SULT OF H R INDUSTRIAL INJURY, BUT CLAIMANT'S LOSS OF
 ARNING CAPACITY IS SO S V R THAT AN AWARD OF 1 00 P R C NT OF TH 
MAXIMUM ALLOWABL BY STATUT IS JUSTIFI D.

The board, o de  ovo review, fi ds that claima t is  ot, i 

FACT, P RMAN NTLY AND TOTALLY DISABL D BUT DO S AGR  WITH TH 
AWARD OF P RMAN NT PARTIAL DISABILITY MAD BY TH R F R  AND AFFIRMS
HIS ORD R.

ORD R

The order of the referee d ted October is, 197 is  ffirmed.

WCB CAS NO. 75-2480 MARCH 22, 1976

JAM S HUNTING, CLAIMANT
FABR AND  HL RS, CLAIMANT'S ATTYS,
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by bo rd members moore  nd Phillips.

The cl im nt seeks review by the bo rd of the referee* s order
WHICH D NI D CLAIMANT'S CLAIM FOR TH PAYM NT OF M DICAL  XP NS S
PROVID D BY DR. CARLSON FOR TR ATM NTS GIV N CLAIMANT IN CONN CTION
WITH HIS MARCH 7, 197 1 INDUSTRIAL INJURY AS W LL AS TRANSPORTATION
 XP NS S INCID NTAL TH R TO.

Claima t had suffered a compe sable i jury to his low back o 
MARCH 7, 1971 AND HIS CLAIM WAS CLOS D ON MAY 3 1 , 1 972 WITH AN AWARD
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32 DEGREES FOR t O PER CENT UNSCHEDULED LOW BACK DISABILITY• LATER 
REOPENED BY STIPULATION DATED OCTOBER 4 •. t 9 72 FOR SURGERY BY DRe 
DONALD Ae SMITH OF WALLA WALLA• WASHINGTON AND THEN CLOSED AGAIN ON 
MAY 8 • 19 74 WITH AN ADDITIONAL AWARD OF 32 DEGREES• THE CLAIMANT 
REQUESTED A HEARING AND REFEREE LEAHY IN HIS OPINION AND ORDER ENTERED 
DECEMBER 3 t • t 9 74 • INCREASED CLAIMANT" S AWARD TO It 2 DEGREES FOR 
3 5 PER CENT UNSCHEDULED LOW BACK DISABILITY0 

FOLLOWING THE HEARING• CLAIMANT" S SYMPTOMATOLOGY PERSISTED 
AND HE WAS REFERRED BY HIS BROTHER-IN-LAW TO DR• CARLSON OF SALMON 1 

·1DAHOe BETWEEN JANUARY 17• 1975 AND AUGUST 20 1 1975 CLAIMANT RE~ 
CEIVED A TOTAL OF 5 7 CHIROPRACTIC TREATMENTS, THE TOTAL CHARGE FOR 
WHICH WAS 1 1 1 1 5 DOLLARS. ADDITIONALLY• CLAIMANT INCURRED TRAVEL 
EXPENSES - HE MADE FIVE TRIPS BETWEEN PENDLETON, OREGON AND SALMON 1 

·IDAHO• 

ON FEBRUARY 2 8 0 t 9 7 5 CLAIMANT" S ATTORNEY ADVISED THE FUND OF 
THE CIRCUMSTANCES OF CLAIMANT" S FIRST TRIP TO SEE DR• CARLSON, ON 
JANUARY I 7 1 197 5 AND REQUESTED REI MB URSE ME NT FOR TRAVEL EXPENSES 
ANO MEDICAL CHARGES• HE ALSO REQUESTED AUTHORIZATION FOR TRANSPORTA
TION AND MEDICAL EXPENSES THAT CLAIMANT ANTICIPATED WOULD BE INCURRED• 
A COPY OF DR 0 CARLSON" S REPORT WAS ENCLbSED WHICH DESCRIBED THE TYPE 

OF TREATMENT DR 0 CARLSON ANTICIPATED WOULD BE NECESSARY AND ALSO 
ESTIMATED THE TOTAL COST OF SUCH TREATMENTS TO BE AT LEAST 1 , 0 0 0 
DOLLARS PLUS THE TRANSPORTATION EXPENSES• ON MARCH 131 t 9 7 5 THE FUND 
RESPONDED WITH A LETTER STATING IT WAS I QUITE PREPARED TO ASSUME THE 
RESPONSIBILITY FOR REASONABLE MEDICAL TREATMENT" AND WOULD ALSO 
I' PAY REASONABLE TRAVEL EXPENSES ASSOCIATED WITH SUCH TREATMENT• I' 

THIS LETTER ALSO REQEUSTED AN EXPLANATION BY THE CLAIMANT AS TO WHY 
HE SOUGHT THE SERVICES OF DR• CARLSON IN IDAHO AND ENCLOSED A FORM 
483 FOR MAKING A CLAIM FOR REIMBURSEMENT0 CLAIMANT RETURNED THE 
VOUCHER AND THE FUND REIMBURSED CLAIMANT FOR TRAVEL EXPENSES IN THE 
AMOUNT. OF 1 I 8 • 5 8 DOLLAR Se 

0N MARCH 2 7 1 I 9 7 5 THE· FUND NOTIFIED CLAIMANT" S ATTORNEY THAT 
IT WOULD NEED PRIOR AUTHORIZATION FOR FURTHER OUT-OF-STATE MEDICAL 
TREATMENT OR TRAVEL EXPENSES IN CONNECTION TI-E REWITH 0 ON APRIL 9 1 

1975 THE FUND REFUSED TO PAY TRANSPORTATION EXPENSES OTHER THAN 
THOSE PREVIOUSLY PAID AND ON JUNE t 1 0 I 9 7 5 THE FUND REFUSED PAYMENT 

OF THE MEDICAL CARE AND TREATMENT BECAUSE THE INFORMATION IN HIS FILE 
DID NOT SHOW DRe CARLSON" S TREATMENT WAS RELATED TO CLAIMANT'S 

INDUSTRIAL INJURY• 

THE REFEREE FOUND THAT THE FUNDY S CONTENTION THAT THE MEDICAL 
CARE AND TREATMENT WAS NOT CAUSALLY RELATED TO HIS INDUSTRIAL INJURY 
OF MARCH 7 1 197 1 HAD NO MERIT ANO THAT DR• CARLSON'S CHARGES WERE 
NOT UNREASONABLE• HE FOUND THAT THE FUND HAD A CONTINUING OBLIGATION 
TO PROVIDE MEDICAL CARE AND TREATMENT, AFTER A FINAL AWARD OF 
PERMANENT PARTIAL DISAB ILITV 1 FOR CLAIMANT'S CONDITION RESULTING FROM 
A COMPENSABLE INJURY, BUT CONCLUDED THAT 1 IN THE ABSENCE OF SHOWING 
PRIOR AUTHORIZATION, NECESSITY OR SOME OTHER .COMPELLING REASON, THIS 
OBLIGATION IS LIMITED TO MEDICAL SERVICES AND TRANSPORTATION EXPENSES 
INCIDENTAL THERETO WITHIN THE STATE OF OREGON. THEREFORE• THE MEDI
CAL EXPENSES INCURRED BY THE CLAIMANT FROM DR• CARLSON AS WELL AS 
THE TRANSPORTATION EXPENSES INCIDENTAL THEREiO WERE NOT THE RESPON
SIBILITY OF THE FUND 0 THE CLAIMANT HAD TAKEN IT UPON HIMSELF, WITHOUT 
PRIOR AUTHORIZATION FROM THE FUND, TO SEEK MEDICAL SERVICES OUTSIDE 
THE STATE OF OREGON 1 

THE BOARD 0 ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE ON 
HIS CONCLUSION 1 THE BOARD FINDS THAT THE LETTER FROM THE FUND, DATED 
MARCH 13 1 1975 0 RESPONDING TO CLAIMANT'S REQUEST FOR REIMBURSEMENT 
FOR TRAVEL EXPENSES AND MEDICAL CHARGES AND AUTHORIZATION FOR FURTHER 
ANTICIPATED TRANSPORTATION AND MEDICAL EXPENSES WAS SUFFICIENT AUTHORI
ZATION AND, THEREFORE, THE FUND HAD A CONTINUING OBLIGATION TO PROVIDE 

-9 -

OF 32 D GR  S FOR 10 P R C NT UNSCH DUL D LOW BACK DISABILITY, LAT R
R OP N D BY STIPULATION DAT D OCTOB R 4 , 1 9 72 FOR SURG RY BY DR,
DONALD A. SMITH OF WALLA WALLA, WASHINGTON AND TH N CLOS D AGAIN ON
MAY 8 , 1 9 74 WITH AN ADDITIONAL AWARD OF 32 D GR  S, TH CLAIMANT
R QU ST D A H ARING AND R F R  L AHY IN HIS OPINION AND ORD R  NT R D
D C MB R 3 1 , 1 9 74 , INCR AS D CLAIMANT'S AWARD TO 1 1 2 D GR  S FOR
3 5 P R C NT UNSCH DUL D LOW BACK DISABILITY,

Followi g the heari g, claima t1 s symptomatology persisted

AND H WAS R F RR D BY HIS BROTH R-IN-LAW TO DR, CARLSON OF SALMON,
IDAHO, B TW  N JANUARY 1 7 , 1 97 5 AND AUGUST 2 0 , 1 9 7 5 CLAIMANT R 
C IV D A TOTAL OF 5 7 CHIROPRACTIC TR ATM NTS, TH TOTAL CHARG FOR
WHICH WAS 1 ,1 1 5 DOLLARS. ADDITIONALLY, CLAIMANT INCURR D TRAV L
 XP NS S H MAD FIV TRIPS B TW  N P NDL TON, OR GON AND SALMON,
IDAHO.

On F BRUARY 2 8 , 1 9 75 CLAIMANT1 S ATTORN Y ADVIS D TH FUND OF
TH CIRCUMSTANC S OF CLAIMANT S FIRST TRIP TO S  DR. CARLSON, ON
JANUARY 1 7 , 1 9 75 AND R QU ST D R IMBURS M NT FOR TRAV L  XP NS S
AND M DICAL CHARG S. H ALSO R QU ST D AUTHORIZATION FOR TRANSPORTA
TION AND M DICAL  XP NS S THAT CLAIMANT ANTICIPAT D WOULD B INCURR D.
A COPY OF DR. CARLSON1 S R PORT WAS  NCLOS D WHICH D SCRIB D TH TYP 
OF TR ATM NT DR. CARLSON ANTICIPAT D WOULD B N C SSARY AND ALSO
 STIMAT D TH TOTAL COST OF SUCH TR ATM NTS TO B AT L AST 1 ,000
DOLLARS PLUS TH TRANSPORTATION  XP NS S. ON MARCH 1 3 , 1 97 5 TH FUND
R SPOND D WITH A L TT R STATING IT WAS 'QUIT PR PAR D TO ASSUM TH 
R SPONSIBILITY FOR R ASONABL M DICAL TR ATM NT1 AND WOULD ALSO
PAY R ASONABL TRAV L  XP NS S ASSOCIAT D WITH SUCH TR ATM NT. 1

THIS L TT R ALSO R Q UST D AN  XPLANATION BY TH CLAIMANT AS TO WHY
H SOUGHT TH S RVIC S OF DR. CARLSON IN IDAHO AND  NCLOS D A FORM
4 83 FOR MAKING A CLAIM FOR R IMBURS M NT. CLAIMANT R TURN D TH 
VOUCH R AND TH FUND R IMBURS D CLAIMANT FOR TRAV L  XP NS S IN TH 
AMOUNT OF 1 18.58 DOLLARS.

On MARCH 2 7 , 1 9 7 5 TH FUND NOTIFI D CLAIMANT1 S ATTORN Y THAT
IT WOULD N  D PRIOR AUTHORIZATION FOR FURTH R OUT-OF-STAT M DICAL
TR ATM NT OR TRAV L  XP NS S IN CONN CTION TH R WITH, ON APRIL 9,
1 9 7 5 TH FUND R FUS D TO PAY TRANSPORTATION  XP NS S OTH R THAN
THOS PR VIOUSLY PAID AND ON JUN 1 1 , 1 9 7 5 TH FUND R FUS D PAYM NT
OF TH M DICAL CAR AND TR ATM NT B CAUS TH INFORMATION IN HIS FIL 
DID NOT SHOW DR. CARLSON'S TR ATM NT WAS R LAT D TO CLAIMANT S
INDUSTRIAL INJURY.

The referee found th t the fund’s contention th t the medic l
CAR AND TR ATM NT WAS NOT CAUSALLY R LAT D TO HIS INDUSTRIAL INJURY
OF MARCH 7, 197 1 HAD NO M RIT AND THAT DR. CARLSON'S CHARG S W R 
NOT UNR ASONABL . H FOUND THAT TH FUND HAD A CONTINUING OBLIGATION
TO PROVID M DICAL CAR AND TR ATM NT, AFT R A FINAL AWARD OF
P RMAN NT PARTIAL DISABILITY, FOR CLAIMANT1 S CONDITION R SULTING FROM
A COMP NSABL INJURY, BUT CONCLUD D THAT, IN TH ABS NC OF SHOWING
PRIOR AUTHORIZATION, N C SSITY OR SOM OTH R COMP LLING R ASON, THIS
OBLIGATION IS LIMIT D TO M DICAL S RVIC S AND TRANSPORTATION  XP NS S
INCID NTAL TH R TO WITHIN TH STAT OF OR GON. TH R FOR , TH M DI
CAL  XP NS S INCURR D BY TH CLAIMANT FROM DR. CARLSON AS W LL AS
TH TRANSPORTATION  XP NS S INCID NTAL TH R TO W R NOT TH R SPON
SIBILITY OF TH FUND. TH CLAIMANT HAD TAK N IT UPON HIMS LF, WITHOUT
PRIOR AUTHORIZATION FROM TH FUND, TO S  K M DICAL S RVIC S OUTSID 
TH STAT OF OR GON.

The board, o de  ovo review, disagrees with the referee o 
HIS CONCLUSION. TH BOARD FINDS THAT TH L TT R FROM TH FUND, DAT D
MARCH 1 3 , 1 97 5 , R SPONDING TO CLAIMANT1 S R QU ST FOR R IMBURS M NT
FOR TRAV L  XP NS S AND M DICAL CHARG S AND AUTHORIZATION FOR FURTH R
ANTICIPAT D TRANSPORTATION AND M DICAL  XP NS S WAS SUFFICI NT AUTHORI
ZATION AND, TH R FOR , TH FUND HAD A CONTINUING OBLIGATION TO PROVID 
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CARE AND TREATMENT WHICH WAS RECEIVED BY CLAIMANT FROM 

DRe CARLSON• 

W1TH RESPECT TO THE REIMBURSEMENT FOR TRANSPORTATION EXPENSES. 

INCIDENTAL TO SUCH TREATMENT• THE BOARD FINDS THAT ON APRIL 9 1 197 5 

THE FUND ADVISED THE CLAIMANT THAT IT WOULD NOT PAY ANY MORE TRANS

PORTATION - THIS WAS SUFFICIENT TO PUT THE CLAIMANT ON NOTICE TH:AT 

HIS TRANSPORTATION EXPENSES WOULD NO LONGER BE PAID - HOWEVER• IT DID 

NOT RELIEVE THE FUND OF THE RESPONSIBILITY OF PAYING FOR ALL OF THE 

TRANSPORTATION EXPENSES INCURRED BY CLAIMANT PRIOR TO THAT DATE• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 16 1 1 975 IS REVERSED• 

UNDER THE PROVISIONS OF ORS 6 5 6 • 2 4 5 THE STATE ACCIDENT INSUR
ANCE FUND IS DIRECTED TO PAY FOR ALL OF THE MEDICAL CARE AND TREATMENT 

WHICH CLAIM.ANT HAS RECEIVED FROM DR• CARLSON BETWEEN JANUARY 17 1 197 5 

AND AUGUST 2 0 • 197 5 AND ALSO TO PAY FOR SUCH TRANSPORTATION EXPENSES 

INCURRED INCIDENTAL TO THE TREATMENT INCURRED BY THE CLAIMANT BETWEEN 

JANUARY 17~ 1975 AND APRIL 9• 1975. 

CLAIMANT• S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY• S FEE 
FOR HIS SERVICES IN CONNECTION WITH THE HEARING BEFORE THE REFEREE 

THE SUM OF 8 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASON ABLE ATTORNEY• S FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM OF 

400 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FU NDe 

WCB CASE NO. 75-1798 

FLOYD R. HOWARD, CLAIMANT 
NEWHOUSE, FOSS, WHITTY AND ROEss. 

CLAIMANT• S ATTYSe 
DEPTe OF JUSTICE I DEFENSE ATTYe 
REQUEST FOR REVIEW BY SAIF 

MARCH 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF A 
REFEREE• S ORDER WHICH FOUND CLAIMANT ENTITLED TO AN AWARD OF 

PERMANENT TOTAL DISABILITY• 

0N SEPTEMBER 17 1 1974 • CLAIMANT, A THEN 57 VEAR OLD FALLER 

AND BUCKER, INJURED HIS BACK WHEN HE FELL DOWN THROUGH THE LIMBS OF 

A TREE HE HAD JUST FELLED. CLAIMANT' s· CONDITION WAS DIAGNOSED AS 

LONGSTANDING, SEVERE HYPERTROPHIC OSTEOARTHRITIS OF THE LUMBAR 

SPINE, WITH EVIDENCE OF NEUROPATHY OF THE S-1 NERVE ROOT ON THE LEFT, 

SUPERIMPOSED ON DEGENERATIVE DISC DISEASE• 

CLAIMANT HAS NOT WORKED SINCE THE INJURY• HE TESTIFIED HE WOULD 

BE UNABLE TO DO SO BECAUSE OF_ PAIN IN THE LOW BACK AND LEG WHICH 

BECOMES SO SEVERE THE LEG WILL HARDLY HOLD HIM UP• THE PAIN IS 

EXACERBATED BY SITTIN<;,; 1 RIDING IN A CARe BENDING• LIFTING AND ANY PHYS

ICAL ACTIVITY. CLAIMANT COMPLETED 8 GRADES IN SCHOOL AND• WITH THE 

EXCEPTION OF ABOUT FOUR YEARS, HAS SPENT HIS ENTIRE WORKING LIFE IN 

THE WOODS WHERE HE WORKED STEADILY AT A GOOD RATE OF PAY, 

DR. ADAMS• A TREATING ORTHOf>EDIST 1 WAS ·oF THE OPINION THAT IT 
WOULD BE EXTREMELY UNLIKELY CLAIMANT WOULD EVER RETURN TO LOGGING, 

_, 0-

MEDIC L C RE  ND TRE TMENT WHICH W S RECEIVED BY CL IM NT FROM
DR. C RLSON.

With respect to the reimbursement for transportation expenses

INCIDENT L TO SUCH TRE TMENT, THE BO RD FINDS TH T ON  PRIL 9, 197 5
THE FUND  DVISED THE CL IM NT TH T IT WOULD NOT P Y  NY MORE TR NS
PORT TION THIS W S SUFFICIENT TO PUT THE CL IM NT ON NOTICE TH T
HIS TR NSPORT TION EXPENSES WOULD NO LONGER BE P ID HOWEVER, IT DID
NOT RELIEVE THE FUND OF THE RESPONSIBILITY OF P YING FOR  LL OF THE
TR NSPORT TION EXPENSES INCURRED BY CL IM NT PRIOR TO TH T D TE.

ORDER
The order of the referee d ted October 16, 197 is reversed.

 nder THE PROVISIONS OF ORS 6 56.2 4 5 THE state  CCIDENT INSUR
 NCE FUND IS DIRECTED TO P Y FOR  LL OF THE MEDIC L C RE  ND TRE TMENT
WHICH CL IM NT H S RECEIVED FROM DR. C RLSON BETWEEN J NU RY 17, 197 5
 ND  UGUST 2 0 , 1 975  ND  LSO TO P Y FOR SUCH TR NSPORT TION EXPENSES
INCURRED INCIDENT L TO THE TRE TMENT INCURRED BY THE CL IM NT BETWEEN
J NU RY 1 7 , 1 9 7 5  ND  PRIL 9 , 1 9 75 .

Claimant s counsel is awar e as a reasonable attorney s fee
FOR HIS SERVICES IN CONNECTION WITH THE HE RING BEFORE THE REFEREE
THE SUM OF 8 00 DOLL RS, P Y BLE BY THE ST TE  CCIDENT INSUR NCE FUND.

Claimant s counsel is awar e as a reasonable attorney s fee

FOR HIS SERVICES IN CONNECTION WITH THIS BO RD REVIEW THE SUM OF
4 00 DOLL RS, P Y BLE BY THE ST TE  CCIDENT INSUR NCE FUND.

WCB CA E NO. 75-1798 MARCH 22, 1976

FLOYD R. HOWARD, CLAIMANT
NEWHOUSE, FOSS, WHI TTY AND ROESS,
cl im nt's ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewe by boar members wilson an moore.

The ST TE  CCIDENT INSUR NCE FUND REQUESTS BO RD REVIEW OF  
REFEREE' S ORDER WHICH FOUND CL IM NT ENTITLED TO  N  W RD OF
PERM NENT TOT L DIS BILITY.

On SEPTE MBE R 1 7 , 1 9 7 4 , CL IM NT,  THEN 57 YE R OLD F LLER

 ND BUCKER, INJURED HIS B CK WHEN HE FELL DOWN THROUGH THE LIMBS OF
 TREE HE H D JUST FELLED. CL IM NT1 S'CONDITION W S DI GNOSED  S
LONGST NDING, SEVERE HYPERTROPHIC OSTEO RTHRITIS OF THE LUMB R
SPINE, WITH EVIDENCE OF NEUROP THY OF THE S 1 NERVE ROOT ON THE LEFT,
SUPERIMPOSED ON DEGENER TIVE DISC DISE SE.

Claimant has not worke since the injury, he testifie he woul 
BE UN BLE TO DO SO BEC USE OF P IN IN THE LOW B CK  ND LEG WHICH
BECOMES SO SEVERE THE LEG WILL H RDLY HOLD HIM UP. THE P IN IS
EX CERB TED BY SITTING, RIDING IN  C R, BENDING, LIFTING  ND  NY PHYS
IC L  CTIVITY. CL IM NT COMPLETED 8 GR DES IN SCHOOL  ND, WITH THE
EXCEPTION OF  BOUT FOUR YE RS, H S SPENT HIS ENTIRE WORKING LIFE IN
THE WOODS WHERE HE WORKED STE DILY  T  GOOD R TE OF P Y.

Dr.  D MS,  TRE TING ORTHOPEDIST, W S OF THE OPINION TH T IT
WOULD BE EXTREMELY UNLIKELY CL IM NT WOULD EVER RETURN TO LOGGING,
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HE WAS VIRTUALLY NOT RETRAINABLE I ANO THAT HE SHOULD BE MEDICALLY 
RETIRED• A COUNSELOR OF THE DIVISION OF VOCATIONAL REHABILITATION STATED 
THAT BECAUSE OF CLAI MANTs S AGE AND LEVEL OF SCHOOLING IT WOULD BE OUT 
OF THE QUESTION FOR CLAIMANT TO GET ANOTHER JOB AND HE RECOMMENDED 
CLAIMANT SHOULD APPLY FOR SOCIAL SECURITY BENEFITS. 

PERMANENT TOTAL DISABILITY AS DEFINED IN ORS 6 56 0 2 06 MEANS 1 

•••• THE Loss. INCLUDING PREEXISTING DISABILITY, OF USE OR FUNCTION OF 
ANY SCHEDULED OR UNSCHEDULED PORTION OF THE BODY WHICH PERMANENTLY 
INCAPACITATES THE WORKMAN FROM REGULARLY PERFORMING ANY WORK AT A 
GAINFUL AND SUITABLE OCCUPATION 0 1 

fN DECIDING WHETHER A WORKMAN IS PERMANENTLY AND TOTALLY DIS-
ABLED ONE MUST LOOK FOR THE REMAINING ABILITIES POSSESSED BY THE WORKMAN 
AND WHETHER THESE -ABILITIES CAN BE MARKETED TO MEET THE REQUIREMENTS OF 
THE STATUTE 0 WHEN THE PRESENT ABILITIES OF THIS CLAIMANT ARE EVALUATED 
IN A REALISTIC MANNER 1 IT IS NOT LOGICAL TO ASSUME THAT CLAIMANT CAN 
REGULARLY PERFORM WORK AT A GAINFUL AND SUITABLE OCCUPATION 1 

THE BOARD CONCURS WITH THE FINDING OF THE REFEREE THAT CLAIMANT 
IS PERMANENTLY AND TOTALLY DISABLED AND AFFIRMS "HIS ORDER• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 10 1 197 5 IS AFFIRMED 0 

CLAIMANT'S COUNSEL 15 AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 4 00 
DOLLARS 1 PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

WCB CASE NO. 74-4653IF 

JAMES O. RHYNE, CLAIMANT 
DYE AND OLSON, CLAIMANT'S ATTYS, 

DEPT• OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

MARCH 22,_ 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAiMANT SEEKS BOARD REVIEW OF THE REFEREE' 5 ORDER WHICH 
UPHELD THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S CLAIM• 

CLAIMANT, AN INMATE AT THE OREGON STATE PENITENTIARY, ALLEGED_ 
HE SUFFERED AN INJURY WHILE WORKING IN THE PRISON FURNITURE FACTORY ON 
AN UNSPECIFIED DAY IN APRIL 197 3 0 THERE WAS NO INJURY REPORT MADE BY 
CLAIMANT, OR BY ANY EMPLOYER OF THE PRISON, FOR A WORK ACCIDENT INVOLVING 
CLAIMANT IN 1973 - THE FIRST MENTION OF AN INCIDENT AT THE FURNITURE 
FACTORY APPEARED IN DR• BECKER'S REPORT OF MARCH 19 7 4 0 DRa BECKER 
HAD COMMENCED SEEING CLAIMANT SOME 6 MONTHS EARLIER 0 

THE REFEREE FOUND NO MEDICAL OPINION TH;,.._T CLAIMANT'S PRESENT OR 
POST-APRIL 1973 CONDITION WAS CAUSED BY THE WORK ACTIVITY IN APRIL 1973 
IN THE· FURNITURE FACTORY• HE CONCLUDED THAT ALTHOUGH CLAIMANT WAS 
HAVING BACK DIFFICULTIES SUBSEQUENT TO APRIL 1973 1 CLAIMANT HAD NOT MET 
HIS BURDEN OF ESTABLISHING THAT SUCH DIFFICULTIES WERE CAUSED BY THE 
SPECIFIC WORK ACTIVITY AS ALLEGED, 

WITH RESPECT TO THE FUND'S CONTENTION THAT THE MATTER SHOULD BE 
DISMISSED AS CLAIMANT FAILED TO FILE HIS CLAIM WITHIN 9 0 DAYS AFTER THE 
INJURY AS PROVIDED BY ORS 6 5 5 • 5 2 0 AND 1 OR THAT CLAIMANT FAILED TO REQUEST 

-11 -

T AT  E WAS VIRTUALLY NOT RETRAINABLE, AND T AT  E S OULD BE MEDICALLY
RETIRED, A COUNSELOR OF T E DIVISION OF VOCATIONAL RE ABILITATION STATED
T AT BECAUSE OF CLAIMANT'S AGE AND LEVEL OF SC OOLING IT WOULD BE OUT
OF T E QUESTION FOR CLAIMANT TO GET ANOT ER JOB AND  E RECOMMENDED
CLAIMANT S OULD APPLY FOR SOCIAL SECURITY BENEFITS.

Permanent total  isability as  efine in ors 6 56 . 2 06 means,
...'the LOSS, INCLUDING PREEXISTING DIS BILITY, OF USE OR FUNCTION OF
 NY SCHEDULED OR UNSCHEDULED PORTION OF THE BODY WHICH PERM NENTLY
INC P CIT TES THE WORKM N FROM REGUL RLY PERFORMING  NY WORK  T  
G INFUL  ND SUIT BLE OCCUP TION.

In DECIDING WHETHER  WORKM N IS PERM NENTLY  ND TOT LLY DIS

 BLED ONE MUST LOOK FOR THE REM INING  BILITIES POSSESSED BY THE WORKM N
 ND WHETHER THESE  BILITIES C N BE M RKETED TO MEET THE REQUIREMENTS OF
THE ST TUTE. WHEN THE PRESENT  BILITIES OF THIS CL IM NT  RE EV LU TED
IN  RE LISTIC M NNER, IT IS NOT LOGIC L TO  SSUME TH T CL IM NT C N
REGUL RLY PERFORM WORK  T  G INFUL  ND SUIT BLE OCCUP TION.

The BO RD CONCURS WITH THE FINDING OF THE REFEREE TH T CL IM NT

IS PERM NENTLY  ND TOT LLY DIS BLED  ND  FFIRMS HIS ORDER.

ORDER
The ORDER OF THE REFEREE D TED OCTOBER 1 0 , 1 9 7 5 IS  FFIRMED.

Claimant s counsel is awar e as a reasonable attorney s fee

FOR HIS SERVICES IN CONNECTION WITH THIS BO RD REVIEW, THE SUM OF 4 00
DOLL RS, P Y BLE BY THE ST TE  CCIDENT INSUR NCE FUND.

WCB CA E NO. 74—4653IF MARCH 22, 1976

JAME O. RHYNE, CLAIMANT
DYE  ND OLSON, CL IM NT'S  TTYS.
DEPT. OF JUSTICE, DEFENSE  TTY.
REQUEST FOR REVIEW BY CL IM NT

Reviewe by boar members wilson an moore.

The claimant seeks boar review of the referee s or er which
UPHELD THE ST TE  CCIDENT INSUR NCE FUND'S DENI L OF CL IM NT'S CL IM.

Claimant, an inmate at the Oregon state penitentiary, allege 
HE SUFFERED  N INJURY WHILE WORKING IN THE PRISON FURNITURE F CTORY ON
 N UNSPECIFIED D Y IN  PRIL 1 97 3 . THERE W S NO INJURY REPORT M DE BY
CL IM NT, OR BY  NY EMPLOYER OF THE PRISON, FOR  WORK  CCIDENT INVOLVING
CL IM NT IN 1 9 7 3 THE FIRST MENTION OF  N INCIDENT  T THE FURNITURE
F CTORY  PPE RED IN DR. BECKER'S REPORT OF M RCH 1974. DR. BECKER
H D COMMENCED SEEING CL IM NT SOME 6 MONTHS E RLIER.

The REFEREE FOUND NO MEDIC L OPINION TH T CL IM NT' S PRESENT OR

POST  PRIL 1 97 3 CONDITION W S C USED BY THE WORK  CTIVITY IN  PRIL 1973
IN THE FURNITURE F CTORY. HE CONCLUDED TH T  LTHOUGH CL IM NT W S
H VING B CK DIFFICULTIES SUBSEQUENT TO  PRIL 1 97 3 , CL IM NT H D NOT MET
HIS BURDEN OF EST BLISHING TH T SUCH DIFFICULTIES WERE C USED BY THE
SPECIFIC WORK  CTIVITY  S  LLEGED,

With respect to the fun s contention that the matter shoul be
DISMISSED  S CL IM NT F ILED TO FILE HIS CL IM WITHIN 90 D YS  FTER THE
INJURY  S PROVIDED BY ORS 655.520  ND, OR TH T CL IM NT F ILED TO REQUEST
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HEARING WITHIN THE TIME PERIOD SPECIFIED IN ORS 6 5 6 • 3 1 9 • THE REFEREE 
BELIEVED THE CLAIMANT'S STATEMENT THAT HE WAS UNAWARE OF THE EXIS
TENCE OF THE INMATE INJURY FUND AND OF HIS RIGHT TO FILE A CLAIM• THE 
REFEREE FOUND NO EVIDENCE THAT NOTICE OF THE EXISTENCE OF THE INMATE 
INJURY FUND WAS POSTED IN THE WORK AREAS AT THE PENITENTIARY -
CLAIMANT LEARNED OF THE FUND FROM AN INMATE• HE CONCLUDED THAT 
CLAIMANT'S IGNORANCE WAS SUPPORTED BY THE EVIDENCE AND WAS GOOD 
CAUSE FOR HIS FAILURE TO FILE A CLAIM WITHIN 90 DAYS OF THE ALLEGED 
INJURY• AND THAT SUCH DELAY HAD NOT PREJUDICED THE STATE ACCIDENT 
INSURANCE FUND 0 

W1TH RESPECT TO THE CONTENTION THAT CLAIMANT DID NOT TIMELY 
REQUEST A HEARING• THE REFEREE FOUND THAT THE FUND'S DENIAL WAS 
DATED SEPTEMBER 4 1 1974 AND THE REQUEST FOR HEARING WAS NOT RE
CEIVED BY THE BOARD UNTIL DECEMBER 2 4 1 197 4 AND BY THE FUND TWO DAYS 
LATER 0 AT THE TIME DENIAL WAS ISSUED CLAIMANT WAS BEING REPRESENTED 
BY ROLF Te OLSON, AN ATTORNEY AT LAW 1 AND HAD BEEN. SO REPRESENT.ED 
FOR SOME SIX. MONTHS PREVIOUS• THE FUND WAS AWARE OF THIS BUT DID 
NOT MAIL MR 0 OLSON A COPY OF THE DENIAL• 

THE REFEREE CONCLUDED THAT AL THOUGH THE USUAL PRACTICE OF THE 
FUND ( NOT FOLLOWED IN THIS CASE) TO SEND COPIES OF NOTICES TO CLAIM
ANT'S ATTORNEY WHEN IT WAS AWARE CLAIMANT HAD ONE AND WHO HE WAS, 
WAS A COMMENDABLE PRACTICE, NEVERTHELESS IT WAS NOT MANDATORY AND 
AN ATTORNEY IS NOT ENTITLED TO NOTICE AS A PARTY 0 THE CLAIMANT SIMPLY 
FORGOT TO TELL MR. OLSON ABOUT THE DENIAL AND CLAIMANT'S FORGETFUL
NESS DOES NOT CONSTITUTE GOOD CAUSE FOR FAILURE TO REQUEST A HEARING 
WITHIN 60 DAYS 0 THE REFEREE UPHELD THE DENIAL• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER 
OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 1 7 0 197 5 IS AFFIRMED• 

WCB CASE NO. 75-1516 MARCH 22, 1976 

PERCY N. MANUEL, CLAIMANT 
POZZI, WILSON AND ATCHISON, CLAIMANT• S ATTYS• 
SOUTHER• SPAULDING, KINSEY, WILLIAMSON AND 

SCHWABE, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON, MOORE AND PHILLIPS• 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE~ 's ORDER 
WHICH UPHELD THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM FOR AGGRA
VATION• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON AUGUST 17 1 1971• HIS 
CLAIM WAS CLOSED WITH AN AWARD OF 3 2 DEGREES FOR 1 0 PER CENT 
UNSCHEDULED DISABILITY AND, AFTER HEARING REQUESTED BY CLAIMANT, THIS 
AWARD WAS AFFIRMED BY AN OPINION AND ORDER ENTERED AUGUST 2 1 1 197 2 • 

CLAIMANT HAD SUFFERED NECK AND LOW BACK INJURIES IN 1968 AND 
AGAIN IN 1 970 • BOTH RESULTING FROM A REAR-END AUTOMOBILE COLLISION. 
THERE IS NO EVIDENCE WHETHER OR NOT CLAIMANT WAS WORK RESTRICTED AS 
A RESULT OF THE 1968 INJURY, HOWEVER, AFTER THE 1970 INJURY HE COULD 
NOT DO WORK WHICH INVOLVED EXCESSIVE LIFTING, STOOPING• BENDING, ETC. 
PRIOR TO HIS INDUSTRIAL INJURY CLAIMANT WAS ABLE TO PERFORM DESK WORK, 

-1 2 -

A H ARING WITHIN TH TIM P RIOD SP CIFI D IN ORS 6 56.3 1 9 . TH R F R  
B LI V D TH CLAIMANT* S STAT M NT THAT H WAS UNAWAR OF TH  XIS
T NC OF TH INMAT INJURY FUND AND OF HIS RIGHT TO FIL A CLAIM. TH 
R F R  FOUND NO  VID NC THAT NOTIC OF TH  XIST NC OF TH INMAT 
INJURY FUND WAS POST D IN TH WORK AR AS AT TH P NIT NTIARY
CLAIMANT L ARN D OF TH FUND FROM AN INMAT . H CONCLUD D THAT
CLAIMANT S IGNORANC WAS SUPPORT D BY TH  VID NC AND WAS GOOD
CAUS FOR HIS FAILUR TO FIL A CLAIM WITHIN 9 0 DAYS OF TH ALL G D
INJURY, AND THAT SUCH D LAY HAD NOT PR JUDIC D TH STAT ACCID NT
INSURANC FUND.

With respect to the co te tio that claima t did  ot timely

REQUEST A HEARING, THE REFEREE FOUND THAT THE FUND' S DENIAL WAS
DATED SEPTEMBER 4 , 1 9 74 AND THE REQUEST FOR HEARING WAS NOT RE
CEIVED BY THE BOARD UNTIL DECEMBER 2 4 , 1 974 AND BY THE FUND TWO DAYS
LATER. AT THE TIME DENIAL WAS ISSUED CLAIMANT WAS BEING REPRESENTED
BY ROLF T. OLSON, AN ATTORNEY AT LAW, AND HAD BEEN SO REPRESENTED
FOR SOME SIX MONTHS PREVIOUS. THE FUND WAS AWARE OF THIS BUT DID
NOT MAIL MR. OLSON A COPY OF THE DENIAL.

The referee concluded th t  lthough the usu l pr ctice of the
FUND (NOT FOLLOW D IN THIS CAS ) TO S ND COPI S OF NOTIC S TO CLAIM
ANT'S ATTORN Y WH N IT WAS AWAR CLAIMANT HAD ON AND WHO H WAS,
WAS A COMM NDABL PRACTIC , N V RTH L SS IT WAS NOT MANDATORY AND
AN ATTORN Y IS NOT  NTITL D TO NOTIC AS A PARTY. TH CLAIMANT SIMPLY
FORGOT TO T LL MR. OLSON ABOUT TH D NIAL AND CLAIMANT'S FORG TFUL
N SS DO S NOT CONSTITUT GOOD CAUS FOR FAILUR TO R QU ST A H ARING
WITHIN 60 DAYS. TH R F R  UPH LD TH D NIAL.

The bo rd, on de novo review,  ffirms  nd  dopts the order
OF THE REFEREE.

ORDER
The order of the referee d ted October 17,

WCB CA E NO. 75-1516 MARCH

PERCY N. MANUEL, CLAIMANT
POZZl, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND

SCHWABE, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

1 9 7 5 IS AFFIRM D,

22, 1976

Reviewed by board members wilso , moore a d Phillips.

The claima t requests board review of the referee' s order
WHICH UPH LD TH  MPLOY R'S D NIAL OF CLAIMANT'S CLAIM FOR AGGRA
VATION.

ClAI MANT SUFF R D A COMP NSABL INJURY ON AUGUST 17, 1971. HIS
CLAIM WAS CLOS D WITH AN AWARD OF 32 D GR  S FOR 10 P R C NT
UNSCH DUL D DISABILITY AND, AFT R H ARING R QU ST D BY CLAIMANT, THIS
AWARD WAS AFFIRM D BY AN OPINION AND ORD R  NT R D AUGUST 2 1 , 1 9 7 2 .

Claima t had suffered  eck a d low back i juries i 1 96 8 a d

aga n  n 1 9 7 0 , BOTH R SULTING FROM A R AR- ND AUTOMOBIL COLLISION.
TH R IS NO  VID NC WH TH R OR NOT CLAIMANT WAS WORK R STRICT D AS
A R SULT OF TH 1 9 6 8 INJURY, HOW V R, AFT R TH 1 97 0 INJURY H COULD
NOT DO WORK WHICH INVOLV D  XC SSIV LIFTING, STOOPING, B NDING,  TC.
PRIOR TO HIS INDUSTRIAL INJURY CLAIMANT WAS ABL TO P RFORM D SK WORK,
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SCHEDULING AND EXPEDITING, AND SHORTLY BEFORE HIS INJU~Y HE 

BECAME A STOCK CLERK, 

SUBSEQUENT TO H.IS LAST AWARD OR ARRANGEMENT OF COMPENSATION, 
( AUGUST 2 1 1 19 7 2) 1 CLAIMANT WAS SEEN BY DR, KAYSER, .AN ORTHOPEDIC 
SURGEON, ANO LATER REFERRED ·av HIM TO DR, HUMMEL, AN NEUROSURGEON. 
ON JANUARY 2 1 1 197 5 BOTH DOCTORS PERFORMED A OECOMPRESSIVE BILATERAL 
TOTAL LAM INECTOMY 1 L4 -5 AND 5-1 1 WITH L4 -5 AND LS -51 PARTIAL FORA-. 
MINOTOMIES 1 BILATERALLY FOR A SPINAL STENOSIS SYNDROME WITH SPINAL 

STENOSIS CL.AUDIFICATION, DRa KAYSER TESTIFIED THAT THE 1971 INJURY 
AGGRAVATED CLAIMANT' 5 PREEXISTING CONDITION - HOWEVER, THERE 15 NO 
MEDICAL OPINION OR EVIDENCE THAT CLAIMANT' 5 CONDITION HAS BECOME 

AGGRAVATED SINCE AUGUST 2 1 1 1972 • CLAIMANT TESTIFIED HIS CONDITION 
HAS BEEN GETTING WORSE SINCE HIS CLAIM WAS CLOSED AND THAT HE THOUGHT 
AT THE TIME OF THE PRIOR HEARING HE WAS PERMANENTLY AND TOTALLY DIS
ABLED - CLAIMANT HAS NOT RETURNED TO WORK SINCE THE 1 9 71 INJURY.; 

DR, HUMMEL STATED, 'ANY CAUSAL. REL.ATIONSH IP BETWEEN A SINGLE 

EPISODE OF TRAUMA AND THE CHRONIC DEGENERATIVE SPINE CHANGES MUST 
REMAIN ENTIRELY CONJECTURAL"• DR, KAYSER FELT THE PRESENT FINDINGS 
AS A RESULT OF CLAIMANT" 5 PRESENT PHYSICAL CONDITION WERE MORE THAN 
LIKELY THE RESULT OF A NORMAL AGING PROCESS, HE TESTIFIED THAT THE 
0PERATION IN JANUARY 1975 WAS FOR THE PURPOSE OF RELIEVING THE CLAIM
ANT'S SPINAL STENOSIS CONDITION - THAT THERE WOULD BE A CAUSAL OR AGGRA
VATIQNAL REL.ATIONSHIP BETWEEN THE CLAIMANT'S SPI.NAL STENOSIS AND HIS 

INDUSTRIAL INJURY ONLY IF THE DOCTORS HAD FOUND A HERNIATED OR PROTRUDED 
LUMBAR DISC. THEY DID NOT DO so AND DR, KAYSER WAS OF THE OPINION THAT 
THE INDUSTRIAL INJURY DID NOT AGGRAVATE THE SPINAL STEN0515 0 

THE REFEREE CONCLUDED, BASED ON THE OPINIONS EXPRESSED BY DR, 
KAYSER AND DR 0 HUMMEL, THAT THERE WAS NOT SUFFICIENT MEDICAL OPINION 
TO SUPPORT CLAIMANT'S CONTENTION THAT HIS PRESENT CONDITION WAS AN 
AGGRAVATION OF HIS 1971 INJURY, 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE PREPONDERANCE OF 
THE EVIDENCE RELATES THE JANUARY 1975 SURGERY TO CLAIMANT"S SPINAL 
STENOSIS CONDITION AND THAT SUCH CONDITION WAS NEITHER CAUSED OR AGGRA
VATED BY THE INDUSTRIAL INJURY OF I 9 71 • THE REFEREE' 5 ORDER WOULD 
BE AFFIRMED 0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 6 1 197 5 15 AFFIRMED, 

WCB CASE NO. 75-2678 

RONALD WELCH, CLAIMANT 
MERTEN AND SALTVEIT 1 CLAIMANT'S ATTYS, 
DEPT, OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

MARCH 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS, 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE" 5 ORDER 
WHICH AWARDED HIM 4 5 DEGREES FOR 3 0 PER CENT OF THE LEFT LEG, 

CLAIMANT, A HEAVY EQUIPMENT MECHANIC, SUSTAINED A COMPENSABLE 
INJURY TO BOTH LEGS ON FEBRUARY 14 1 197 4 WHEN HIS LEGS WERE CRUSHED 
BETWEEN TWO PIECES OF EQUIPMENT, THE LEFT LEG SUFFERED A COMMINUTED 
FRACTURE IN THE REGION OF THE ANKLE ANO THE SETTING INVOLVED THE USE 

-13-

INCLUDING  CHEDULING AND EXPEDITING, AND  HORTLY BEFORE HI INJURY HE
BECAME A  TOCK CLERK,

Subseque t to his last award or arra geme t of compe satio ,
(AUGU T 2 1 , 1 9 72 ) , CLAIMANT WA  EEN BY DR, KAY ER, AN ORTHOPEDIC
 URGEON, AND LATER REFERRED BY HIM TO DR, HUMMEL, AN NEURO URGEON.
ON JANUARY 2 1 , 1 9 7 5 BOTH DOCTOR PERFORMED A DECOMPRE  IVE BILATERAL
TOTAL LAMINECTOMY, L4 -5 AND  -1 , WITH L4 5 AND L5 - I PARTIAL FORA-.
M I NOTOM IE , BILATERALLY FOR A  PINAL  TENO I  YNDROME WITH  PINAL
 TENO I CLAUDIFICATION. DR. KAY ER TE TIFIED THAT THE 197 1 INJURY
AGGRAVATED CLAIMANT*  PREEXI TING CONDITION HOWEVER, THERE I NO
MEDICAL OPINION OR EVIDENCE THAT CLAIMANT*  CONDITION HA BECOME
AGGRAVATED  INCE AUGU T 2 1 , 1 97 2 , C LAI MANT TE T I F IE D H I  COND IT ION
HA BEEN GETTING WOR E  INCE HI CLAIM WA CLO ED AND THAT HE THOUGHT
AT THE TIME OF THE PRIOR HEARING HE WA PERMANENTLY AND TOTALLY DI 
ABLED CLAIMANT HA NOT RETURNED TO WORK  INCE THE 197 1 INJURY.

Dr. HUMMEL  TATED, * ANY CAU AL RELATION HIP BETWEEN A  INGLE

EPI ODE OF TRAUMA AND THE CHRONIC DEGENERATIVE  PINE CHANGE MU T
REMAIN ENTIRELY CONJECTURAL*. DR. KAY ER FELT THE PRE ENT FINDING 
A A RE ULT OF CLAIMANT*  PRE ENT PHY ICAL CONDITION WERE MORE THAN
LIKELY THE RE ULT OF A NORMAL AGING PROCE  . HE TE TIFIED THAT THE
OPERATION IN JANUARY 1 97 5 WA FOR THE PURPO E OF RELIEVING THE CLAIM
ANT'  PINAL  TENO I CONDITION THAT THERE WOULD BE A CAU AL OR AGGRA
VATIONAL RELATION HIP BETWEEN THE CLAIMANT'  PINAL  TENO I AND HI 
INDU TRIAL INJURY ONLY IF THE DOCTOR HAD FOUND A HERNIATED OR PROTRUDED
LUMBAR DI C. THEY DID NOT DO  O AND DR. KAY ER WA OF THE OPINION THAT
THE INDU TRIAL INJURY DID NOT AGGRAVATE THE  PINAL  TENO I .

The referee concluded, b sed on the opinions expressed by dr.
KAY ER AND DR. HUMMEL, THAT THERE WA NOT  UFFICIENT MEDICAL OPINION
TO  UPPORT CLAIMANT' CONTENTION THAT HI PRE ENT CONDITION WA AN
AGGRAVATION OF HI 197 1 INJURY.

The board, o de  ovo review, fi ds that the prepo dera ce of
THE EVIDENCE RELATE THE JANUARY 1 9 7 5  URGERY TO CLAIMANT'  PINAL
 TENO I CONDITION AND THAT  UCH CONDITION WA NEITHER CAU ED OR AGGRA
VATED BY THE INDU TRIAL INJURY OF 1971. THE REFEREE' ORDER WOULD
BE AFFIRMED.

ORD R

The order of the referee d ted October 6, 197 is  ffirmed.

WCB CAS NO. 75-2678 MARCH 22, 1976

RONALD W LCH, CLAIMANT
MERTEN AND SALTVEIT, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d Phillips.

The claima t seeks review by the board of the referee s order

WHICH AWARDED HIM 45 DEGREE FOR 30 PER CENT OF THE LEFT LEG.

Claima t, a heavy equipme t mecha ic, sustai ed a compe sable

INJURY TO BOTH LEG ON FEBRUARY 1 4 , 1 9 74 WHEN HI LEG WERE CRU HED
BETWEEN TWO PIECE OF EQUIPMENT. THE LEFT LEG  UFFERED A COMMINUTED
FRACTURE IN THE REGION OF THE ANKLE AND THE  ETTING INVOLVED THE U E
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TWO SURGICAL SCREWS THROUGH THE BONE• CLAIMANT WAS TREATED 

THROUGHOUT BY DRe CASE, AN ORTHOPEUIC SURGEON. HE WAS ALSO EXAMINED 
BY DRe PARSONS, A NEUROLOGIST, FOR NERVE INVOLVEMENT• 

CLAIMANT RETURNED TO HIS OLD JOB ON MAY Z 8 1 197 4 AND HAS WORKED 
STEADILY SINCE THAT DAV WITHOUT ANY LOSS OF TIME BECAUSE OF THE INJURY 

HOWEVER, HE TESTIFIED HE STILL HAS PROBLEMS WITH HIS LEFT ANKLE GIVING. 

AW.AV• HE HAS TROUBLE WALKING IN· ROUGH AREAS 1 HE .HAS TO WALK SLOWLY 
AND HE SEES DR• CASE PERIODICALLY FOR INJECTIONS IN THE LEFT ANKLE TO 
RELIEVE THE PAIN• AN ARTHROGRAM TAKEN APPROXIMATELY TWO WEEKS PRIOR 
TO THE HEARING WAS NEGATIVE• CLAIMANT TESTIFIED THAT H!S RIGHT LEG 

BOTHERED HIM 1 THE PRINCIPAL SYMPTOM BEING OCCASIONAL NUMBNESS. THE 
CLAIM HAD BEEN CLOSED ON DECEMBER 30 1 1974. BY A DETERMINATION ORDER 

WHICH AWARDED CLAIMANT 3 0 DEGREES FOR 2 0 PER CENT OF THE LEFT LEGe 

THE REFEREE, BASED ON DR•. CASE;y S PROGNOSIS THAT CLAIMANTY S 

RIGHT LEG WILL BE SYMPTOM-FREE IN ABOUT SIX MONTHS, FOUND THAT CLAIM
ANT HAD SUSTAINED NO PERMANENT DISABILITY TO HIS RIGHT _LEG• THE REFEREE 
FOUND THAT THE EVIDENCE INDICATING THE CONTINUIN~ SYMP:J"OMS OF PAIN IN 

THE LEFT LEG WERE MEDICALLY VERIFIED AND THAT CLAIMANT WAS ENTITLED 
TO AN AWARD OF 4 5 DEGREES FOR 3 0 PER .CENT OF HIS LEFT LEG 1 AN INCREAS.E 
OF 1 5 DEGREES• 

THE BOARD 1 ON DE NOVO REVIEW, NOTES THAT CLAIMANT CONTENDS HE 
HAS SOME BACK PAIN WHICH HE ATTRIBUTES TO HAVING BEEN HIT IN THE BACK 

AT THE TIME OF HIS ACCIDENT• DR• PARSONS, WHO EXAMINED CLAIMANT ON 

JANUARY 6, 197 5 0 STATED THERE WAS CLINICAL EVIDENCE FOR A POSSIBLE 

LS NERVE ROOT LESION ALTHOUGH HE WAS UNSURE AT THAT TIME HOW IT COR

RELATED WITH THE LEG INJURY• HE FELT THAT A FURTHER EVALUATION IN THE 

FORM OF ELECTROMYOGRAPHIC STUDY OF THE LEFT LOWER EXTREMITY MIGHT 

BE HELPFUL• THE EMG STUD.Y DETERMINED THAT THE .SITUATION WAS NORMAL 
AND 1 ON JANUARY Z 1 0 1975 0 DR• PARSONS STATED THERE WAS NO EVIDENCE 
OF NERVE ROOT IMPINGEMENT, ENTRAPMENT· OR COMPRESSION. 

THE BOARD CONCLUDES THAT CLAIMANT HAS NOT SUFFERED ANY PERMA
NENT DISABILITY TO AN UNSCHEDULED AREA AND THAT THE AWARD MADE BY THE 

REFEREE FOR CLAIMANTY S SCHEDULED LEFT LEG DISABILITY SHOULD BE AFFIRMED• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 1 5 0 197 5 0 AS AMENDED BY 
THE ORDER DATED OCTOBER Z 3 1 197 5 0 IS AFFIRMED• 

WCB CASE NO. 75-1148 

ANNETTE FLYNN, CLAIMANT 
KEITH De SKELTON, CLAIMANTY S ATTY• 

MERTEN AND SALTVEIT 1 DEFENSE ATTYSe 
REQUEST FOR REVIEW BY EMPLOYER 

MARCH 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

THE EMPLOYER REQUESTS BOARD REVIEW ONLY OF THAT PORTION OF THE 
REFEREEY S ORDER WHICH AWARDED CLAIMANT 9 • 6 DEGREES FOR S PER CENT 

LOSS OF HER LEFT ARM AND 6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED 
SHOULDER AND NECK DISABILITY. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HER LEFT SHOULDER AND 
CERVICAL SPINE ON OCTOBER 1 6 t 1 9 7 4 • CLAIMANT COMMENCED RECEIVING MEDI
CAL TREATMENT THE FOLLOWING DAY FROM DR 0 SHERWIN, WHO HAS REMAINED 
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OF TWO SURGICAL SCR WS THROUGH TH BON . CLAIMANT WAS TR AT D
THROUGHOUT BY DR. CAS , AN ORTHOP DIC SURG ON. H WAS ALSO  XAMIN D
BY DR. PARSONS, A N UROLOGIST, FOR N RV INVOLV M NT.

Claima t retur ed to his old job o may 28, 1974 a d has worked

ST ADILY SINC THAT DAY WITHOUT ANY LOSS OF TIM B CAUS OF TH INJURY
HOW V R, H T STIFI D H STILL HAS PROBL MS WITH HIS L FT ANKL GIVING
AWAY. H HAS TROUBL WALKING IN ROUGH AR AS, H HAS TO WALK SLOWLY
AND H S  S DR. CAS P RIODICALLY FOR INJ CTIONS IN TH L FT ANKL TO
R LI V TH PAIN. AN ARTHROGRAM TAK N APPROXIMAT LY TWO W  KS PRIOR
TO TH H ARING WAS N GATIV . CLAIMANT T STIFI D THAT HIS RIGHT L G
BOTH R D HIM, TH PRINCIPAL SYMPTOM B ING OCCASIONAL NUMBN SS. TH 
CLAIM HAD B  N CLOS D ON D C MB R 3 0 , 1 9 74 BY A D T RMINATION ORD R
WHICH AWARD D CLAIMANT 30 D GR  S FOR 2 0 P R C NT OF TH L FT L G.

The referee, based o dr. case's prog osis that claima t's
RIGHT L G WILL B SYMPTOM-FR  IN ABOUT SIX MONTHS, FOUND THAT CLAIM
ANT HAD SUSTAIN D NO P RMAN NT DISABILITY TO HIS RIGHT L G. TH R F R  
FOUND THAT TH  VID NC INDICATING TH CONTINUING SYMPTOMS OF PAIN IN
TH L FT L G W R M DICALLY V RIFI D AND THAT CLAIMANT WAS  NTITL D
TO AN AWARD OF 4 5 D GR  S FOR 3 0 P R C NT OF HIS L FT L G, AN INCR AS 
OF 15 D GR  S.

The bo rd, on de novo review, notes th t cl im nt contends he
HAS SOM BACK PAIN WHICH H ATTRIBUT S TO HAVING B  N HIT IN TH BACK
AT TH TIM OF HIS ACCID NT, DR. PARSONS, WHO  XAMIN D CLAIMANT ON
JANUARY 6 , 1 97 5 , STAT D TH R WAS CLINICAL  VID NC FOR A POSSIBL 
L5 N RV ROOT L SION ALTHOUGH H WAS UNSUR AT THAT TIM HOW IT COR
R LAT D WITH TH L G INJURY. H F LT THAT A FURTH R  VALUATION IN TH 
FORM OF  L CTROMYOGRAPHIC STUDY OF TH L FT LOW R  XTR MITY MIGHT
B H LPFUL. TH  MG STUDY D T RMIN D THAT TH SITUATION WAS NORMAL
AND, ON JANUARY 2 1 , 1 97 5 , DR, PARSONS STAT D TH R WAS NO  VID NC 
OF N RV ROOT IMPING M NT,  NTRAPM NT OR COMPR SSION.

The BOARD CONCLUD S THAT CLAIMANT HAS NOT SUFF R D ANY P RMA

N NT DISABILITY TO AN UNSCH DUL D AR A AND THAT TH AWARD MAD BY TH 
R F R  FOR CLAIMANT S SCH DUL D L FT L G DISABILITY SHOULD B AFFIRM D.

ORDER
The ORDER OF THE REFEREE DATED OCTOBER 1  , 1 9 7  , AS AMENDED BY

THE ORDER DATED OCTOBER 23, 197 , IS AFFIRMED.

WCB CA E NO. 75-1148 MARCH 22, 1976

ANNETTE FLYNN, CLAIMANT
K ITH D. SK LTON, CLAIMANT'S ATTY.
M RT N AND SALTV IT, D F NS ATTYS.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members wilso a d Phillips.

The employer requests board review o ly of that portio of the
referee s ORD R WHICH AWARD D CLAIMANT 9.6 D GR  S FOR 5 P R C NT
LOSS OF H R L FT ARM AND 64 D GR  S FOR 20 P R C NT UNSCH DUL D
SHOULD R AND N CK DISABILITY.

Claima t sustai ed a compe sable i jury to her left shoulder a d

C RVICAL SPIN ON OCTOB R 1 6 , 1 9 74 . CLAIMANT COMM NC D R C IVING M DI
CAL TR ATM NT TH FOLLOWING DAY FROM DR. SH RWIN, WHO HAS R MAIN D

— 
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PRINCIPAL TREATING PHYSICIAN 0 HOWEVER, CLAIMANT WAS TREATED 

AND 1 0R EXAMINED BY OTHER DOCTORS AND WAS HOSPITALIZED ON TWO OCCASIONS 

IN PORTLAND• 

FOLLOWING A RE PORT BY DR 0 SHORT ON JANUARY 7, 197 5 1 A DETERMINA

TION ORDER WAS MAILED ON FEBRUARY 20 1 1975 AWARDING CLAIMANT TIME LOSS 

FROM OCTOBER 17, 1974 THROUGH JANUARY 7, 1975, LESS TIME WORKED, ONLY 0 

ON FEBRUARY 7, 197 5 DR 0 SHERWIN HAO ISSUED A REPORT INDICATING 

HE WAS NOT IN AGREEMENT WITH DR• SHORT'S REPORT, HE FELT THAT CLAIM

ANT'S PAIN WAS REAL ANO THAT SHE WOULD BE UNABLE TO WORK FOR AN ADDI

TIONAL THREE TO SIX MONTHS 0 ON APR IL 2 8 0 1 9 7 5 THE EVALUATION DIVISION 

OF THE BOARD BY AN ADMINISTRATIVE DETERMINATION ORDER INDICATED THAT 

DR 0 SHERWIN'S REPORT HAD NOT BEEN AVAILABLE WHEN THE DETERMINATION 

ORDER WAS ISSUED AND, AS A RESULT OF THE ADDITIONAL INFORMATION RECEIVED, 

IT WAS CONCLUDED THAT THE PRIOR ORDER HAD BEEN ERRONEOUSLY ISSUED BE

CAUSE CLAIMANT'S CONDITION WAS NOT, AT THAT TIME, MEDICALLY STATIONARY. 

THE DETERMINATION ORDER WAS SET ASIDE IN ITS ENTIRETY AND THE EMPLOYER 

WAS ORDERED TO PROVIDE SUCH FURTHER TREATMENT ANO COMPENSATION BENE

FITS AS CLAIMANT'S CONDITION SHOULD WARRANT 0 INCLUDING TEMPORARY DIS

ABILITY COMPENSATION. 

SUBSEQUENTLY, CLAIMANT WAS EXAM I NED BY DR 0 PASQUES I, AN ORT HO

PED IC SURGEON, WHO DIAGNOSED SHOULDER-ARM SYNDROME OF RATHER CHRONIC 

NATURE AND FELT THAT CLAIMANT HAD PERMANENT IMPAIRMENT OF THE WHOLE 

BODY ON THE BASIS OF THE RESIDUAL SYMPTOMATOLOGY IN HER UPPER BACK 

AND SHOULDER ANO PERMANENT IMPAIRMENT OF THE LEFT ARM FROM LOSS OF 

STRENGTH, ATROPHY ANO LOSS OF MUSCLE POWER• HE INDICATED THAT NO 

FURTHER CURATIVE TREATMENT WAS ADVISED AND THAT CLAIMANT'S CONDITION 

WAS MEDICALLY STATIONARY AT THAT TIME 0 DR 0 SHERWIN CONCURRED IN THE 

REPORT OF DR 0 PASQUESI AND A SPECIAL DETERMINATION ORDER, DATED JULY 

16 1 1975 1 WAS ISSUED INDICATING CLAIMANT'S CONDITION WAS DETERMINED 

TO BE MEDICALLY STATIONARY AT THAT TIME, NO FURTHER CURATIVE MEDICAL 

TREATMENT WAS REQUIRED AND CLAIMANT WAS ENTITLED TO ADDITIONAL TEMPO

RARY TOTAL DISABILITY THROUGH JUNE 2 6 1 197 5 BUT WAS NOT ENTITLED TO AN 

AWARD FOR PERMANENT PARTIAL DISABILITY. 

DR. PASQUESI INDICATED THAT CLAIMANT WOULD NOT BE ABLE TO RETURN 

TO ANY WORK REQUIRING OVERHEAD WORK OR REPETITIVE FAST MOTIONS OF PRO

NATION OR SUPINATION OF THE LEFT ARM IN THE FUTURE, THEREFORE, CLAIMANT 

IS UNABLE TO RETURN TO HER FORMER EMPLOYMENT AND IS ALSO PRECLUDED 

FROM PERFORMING VARIOUS OTHER TYPES OF HEAVY AND LIGHT WORK REQUIRING 

THE ACTIVITIES WHICH DR 0 PASQUESJ INDICATED SHE COULD NO LONGER PERFORM. 

THE REFEREE CONCLUDED THE EVIDENCE ESTABLISHES THAT CLAIMANT HAS 

SCHEDULED DISABILITY OF HER LEFT ARM AND HE ACCEPTED DR 0 PASQUESI' S 

EVALUATION OF THE EXTENT OF SUCH PERMANENT IMPAIRMENT IN THE AMOUNT 

EQUAL TO 5 PER CENT OF THE LEFT ARM• 

THE UNSCHEDULED DISABILITY I FROM THE EFFECTS OF THE SHOULDER
ARM SYNDROME ON HER ABILITY TO WORK, THE REFEREE FOUND TO BE MINIMAL, 

NEVERTHELESS, SUCH PHYSICAL IMPAIRMENT PRECLUDED HER RETURN TO HER 

FORMER JOB AND OTHER JOBS, EITHER LIGHT OR HEAVY IN NATURE, WHICH 

REQUIRED OVERHEAD WORK OR REPETITIVE FAST USE OF HER LEFT ARM 0 

CLAIMANT DOES HAVE SEVERAL OTHER TYPES OF SKILLS SHE CAN UTILIZE IN 

OBTAINING REGULAR EMPLOYMENT AND THE REFEREE CONCLUDED THAT A FAIR 

EVALUATION OF THE DISABLING EFF-ECTS OF HER INJURY WOULD ENTITLE HER TO 

A PERMANENT PARTIAL DISABILITY AWARD OF 20 PER CENT .• 

THE BOARD 1 ON DE NOVO REVIEW, NOTES THAT THERE WERE SIX ISSUES 

BEFORE THE REFEREE AT THE HEARING, HOWEVER, THE REQUEST FOR REVIEW 

BY THE EMPLOYER WAS LIMITED TO THE REFEREE'S AWARDS FOR CLAIMANT'S 

SCHEDULED AND UNSCHEDULED DISABILITIES, THEREFORE, THE BOARD ASSUMES 
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claima t's pri cipal treati g physicia , however, claima t was treated

AND, OR  XAMIN D BY OTH R DOCTORS AND WAS HOSPITALIZ D ON TWO OCCASIONS
IN PORTLAND.

Followi g a report by dr. short o Ja uary 7, 1 97 5 , a determi a

t on ORD R WAS MAIL D ON F BRUARY 2 0 , 1 97 5 AWARDING CLAIMANT TIM LOSS
FROM OCTOB R 1 7 , 1 9 74 THROUGH JANUARY 7 , 1 97 5 , L SS TIM WORK D, ONLY.

On F BRUARY 7 , 1 9 7 5 DR. SH RWIN HAD ISSU D A R PORT INDICATING
H WAS NOT IN AGR  M NT WITH DR. SHORT'S R PORT, H F LT THAT CLAIM
ANT'S PAIN WAS R AL AND THAT SH WOULD B UNABL TO WORK FOR AN ADDI
TIONAL THR  TO SIX MONTHS. ON APRIL 2 8 , 1 9 75 TH  VALUATION DIVISION
OF TH BOARD BY AN ADMINISTRATIV D T RMINATION ORD R INDICAT D THAT
DR. SH RWIN1 S R PORT HAD NOT B  N AVAILABL WH N TH D T RMINATION
ORD R WAS ISSU D AND, AS A R SULT OF TH ADDITIONAL INFORMATION R C IV D,
IT WAS CONCLUD D THAT TH PRIOR ORD R HAD B  N  RRON OUSLY ISSU D B 
CAUS cla mant s CONDITION WAS NOT, AT THAT TIM , M DICALLY STATIONARY.
TH D T RMINATION ORD R WAS S T ASID IN ITS  NTIR TY AND TH  MPLOY R
WAS ORD R D TO PROVID SUCH FURTH R TR ATM NT AND COMP NSATION B N 
FITS AS cla mant s CONDITION SHOULD WARRANT, INCLUDING T MPORARY DIS
ABILITY COMP NSATION.

Subseque tly, claima t was exami ed by dr. pasquesi, a ortho

ped c SURG ON, WHO DIAGNOS D SHOULD R-ARM SYNDROM OF RATH R CHRONIC
NATUR AND F LT THAT CLAIMANT HAD P RMAN NT IMPAIRM NT OF TH WHOL 
BODY ON TH BASIS OF TH R SIDUAL SYMPTOMATOLOGY IN H R UPP R BACK
AND SHOULD R AND P RMAN NT IMPAIRM NT OF TH L FT ARM FROM LOSS OF
STR NGTH, ATROPHY AND LOSS OF MUSCL POW R. H INDICAT D THAT NO
FURTH R CURATIV TR ATM NT WAS ADVIS D AND THAT CLAIMANT'S CONDITION
WAS M DICALLY STATIONARY AT THAT TIM . DR. SH RWIN CONCURR D IN TH 
R PORT OF DR. PASQU SI AND A SP CIAL D T RMINATION ORD R, DAT D JULY
1 6 , 1 9 7 5 , WAS ISSU D INDICATING CLAIMANT'S CONDITION WAS D T RMIN D
TO B M DICALLY STATIONARY AT THAT TIM , NO FURTH R CURATIV M DICAL
TR ATM NT WAS R QUIR D AND CLAIMANT WAS  NTITL D TO ADDITIONAL T MPO
RARY TOTAL DISABILITY THROUGH JUN 2 6 , 1 9 7 5 BUT WAS NOT  NTITL D TO AN
AWARD FOR P RMAN NT PARTIAL DISABILITY.

Dr. PASQU SI INDICAT D THAT CLAIMANT WOULD NOT B ABL TO R TURN
TO ANY WORK R QUIRING OV RH AD WORK OR R P TITIV FAST MOTIONS OF PRO
NATION OR SUPINATION OF TH L FT ARM IN TH FUTUR , TH R FOR , CLAIMANT
IS UNABL TO R TURN TO H R FORM R  MPLOYM NT AND IS ALSO PR CLUD D
FROM P RFORMING VARIOUS OTH R TYP S OF H AVY AND LIGHT WORK R QUIRING
TH ACTIVITI S WHICH DR, PASQU SI INDICAT D SH COULD NO LONG R P RFORM.

The referee co cluded the evide ce establishes that claima t has

SCH DUL D DISABILITY OF H R L FT ARM AND H ACC PT D DR. PASQU SI' S
 VALUATION OF TH  XT NT OF SUCH P RMAN NT IMPAIRM NT IN TH AMOUNT
 QUAL TO 5 P R C NT OF TH L FT ARM.

The UNSCH DUL D DISABILITY, from the effects of the shoulder

arm SYNDROM ON H R ABILITY TO WORK, TH R F R  FOUND TO B MINIMAL,
N V RTH L SS, SUCH PHYSICAL IMPAIRM NT PR CLUD D H R R TURN TO H R
FORM R JOB AND OTH R JOBS,  ITH R LIGHT OR H AVY IN NATUR , WHICH
R QUIR D OV RH AD WORK OR R P TITIV FAST US OF H R L FT ARM.
CLAIMANT DO S HAV S V RAL OTH R TYP S OF SKILLS SH CAN UTILIZ IN
OBTAINING R GULAR  MPLOYM NT AND TH R F R  CONCLUD D THAT A FAIR
 VALUATION OF TH DISABLING  FF CTS OF H R INJURY WOULD  NTITL H R TO
A P RMAN NT PARTIAL DISABILITY AWARD OF 20 P R C NT.

The BOARD, ON D NOVO R VI W, NOT S THAT TH R W R SIX ISSU S
B FOR TH R F R  AT TH H ARING, HOW V R, TH R QU ST FOR R VI W
BY TH  MPLOY R WAS LIMIT D TO TH R F R  'S AWARDS FOR CLAIMANT'S
SCH DUL D AND UNSCH DUL D DISABILITI S, TH R FOR , TH BOARD ASSUM S
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THE EMPLOYER HAS ACCEPTED THE FINDINGS MADE BY THE REFEREE WITH 

RESPECT TO THE OTHER FIVE ISSUES• 

THE REFEREE IN THE BODY OF HIS OPINION AND ORDER FOUND THAT THE 
EMPLOYER HAD NOT PAID TEMPORARY DISABILITY COMPENSAT JON FOR THE PERIOD 
BETWEEN MAY 7, 1975 AND JUNE 26, 1975 (OR JULY 1, I 975) UNTIL AFTER 
THE DETERMINATION ORDER ISSUED ON JULY t 6, 197 5 • HE CONCLUDED THAT 
THIS FAILURE TO PAY TEMPORARY DISABILITY COMPENSATION DURING THAT 
PERIOD OF TIME CONSTITUTED UNREASONABLE DELAY IN PAYMENT OF COMPEN
SATION AND THAT • A PENALTY WILL BE ALLOWED FOR THAT UNREASONABLE 

CONDUCT' - HO.WEVER, INADVERTENTLY THE 'ORDER' PORTION OF THE OPINION 
AND ORDER DID NOT IMPOSE SUCH A PENALTY 0 THE BOARD CONCLUDES IT IS 
NECESSARY, THEREFORE, TO MODI PY THE REFEREE'S 0.RDER BY IMPOSING THE 
PENALTY WHICH THE REFEREE HAD CONCLUDED SHOULD BE ALLOWED - IN ALL 
OTHER RESPECTS THE BOARD APFIRMS THE ORDER OF THE REPEREE 0 

ORDER 
THE ORDER OF THE REFEREE DATED SEPTEMBER 2 4, I 9 7 5 IS MODIFIED. 

THE EMPLOYER IS DIRECTED TO PAY ADDITIONAL COMPENSATION TO CLAIMANT 

AS A PENALTY EQUAL TO 2 5 PER CENT OF THE AMOUNT OF THE COMPENSATION 

DUE CLAIMANT BETWEEN MAY 7, 197 5 AND JULY 1 , 197 5 • 

fN ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 

400 DOLLARS, PAYABLE BY THE EMPLOYER. 

CLP.IM NO. C 604 8821 REG 

FREDERICK J. ESTABROOK, CLAIMANT 
KEITH 0 0 SKELTON, DEFENSE ATTY. 
OWN MOTION DETERMINATION 

MARCH 22, 1976 

CLAIMANT SUSTAINED A COMPENSABLE INJURY OCTOBER 1, 196 8 TO THE 
LOW BACK, DR. TSAI PERFORMED A LAMINECTOMY IN APRIL 1969 AND CLAIM
ANT RECEIVED AN AWARD OF 6 4 DEGREES FOR 2 0 PER CENT OF THE MAXI MUM 

FOR UNSCHEDULED DISABILITY BY A DETERMINATION ORDER MAILED DECEMBER 

17, 1969, 

IN JUNE 19 72 DR• ELLISON PERFORMED AN EXCISION OF THE DISC FROM 
CERVICAL INTERS PACE LEVELS 6 AND 7, A SECOND DETERMINATION ORDER 

GRANTED CLAIMANT AN ADDITIONAL 5 PER CENT UNSCHEDULED NECK DISABILITY 0 

IN OCTOBER 1973 1 DR, GERSTNER PERFORMED SURGERY FOR A THORACIC 

OUTLET SYNDROME, RIGHT, AND AN ADDITIONAL AWARD OF 1 0 PERCENT 
UNSCHEDULED DISABILITY FOR NECK AND SHOULDER WAS GRANTED TO CLAIMANT, 

MAKING A TOTAL OF 3 5 PER CENT 0 

THE CLAIM WAS REOPENED FOR AN OPERATION FOR LEFT THORACIC OUT
LET SYNDROME IN JUNE 1 9 7 5, ALSO PER FORMED BY DR, GERSTNER WHO 

REPORTED CLAIMANT WAS MEDICALLY STATIONARY AS OF FEBRUARY 2, 197 6 0 

CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED - THEREFORE THE 
CLAIM IS PROCESSED UNDER THE BOARD'S OWN MOTION' JURISDICTION. THE 
MATTER WAS SUBMITTED TO THE EVALUATION DIVISION OF THE BOARD WHICH 
FOUND CLAIMANT HAS A DEFICIT IN FUNCTION OF THE RIGHT ARM DUE TO AN 
ULNAR NERVE LESION AND IS ENTITLED TO AN AWARD FOR THIS SCHEDULED 

DISABILITY. 

ORDER 

IT 15 THEREFORE ORDERED THAT CLAIMANT BE GRANTED TEMPORARY 
TOTAL DISABILITY COMPENSATION FROM JUNE 5, 197.5. THROUGH FEBRARY 2, 

1976. 
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THAT THE EMPLOYER HAS ACCEPTED THE FINDINGS MADE BY THE REFEREE WITH
RESPECT TO THE OTHER FIVE ISSUES.

The referee in the body of his opinion  nd order found th t the
EMPLOYER HAD NOT PAID TEMPORARY DISABILITY COMPENSATION FOR THE PERIOD
BETWEEN MAY 7 , 1 9 7  AND JUNE 26, 197 (OR JULY 1 , 1 97 ) UNTIL AFTER
THE DETERMINATION ORDER ISSUED ON JULY 1 6 , 1 97  . HE CONCLUDED THAT
THIS FAILURE TO PAY TEMPORARY DISABILITY COMPENSATION DURING THAT
PERIOD OF TIME CONSTITUTED UNREASONABLE DELAY IN PAYMENT OF COMPEN
SATION AND THAT *A PENALTY WILL BE ALLOWED FOR THAT UNREASONABLE
CONDUCT* HOWEVER, INADVERTENTLY THE 'ORDER1 PORTION OF THE OPINION
AND ORDER DID NOT IMPOSE SUCH A PENALTY. THE BOARD CONCLUDES IT IS
NECESSARY, THEREFORE, TO MODIFY THE REFEREE'S ORDER BY IMPOSING THE
PENALTY WHICH THE REFEREE HAD CONCLUDED SHOULD BE ALLOWED IN ALL
OTHER RESPECTS THE BOARD AFFIRMS THE ORDER OF THE REFEREE.

ORDER
The order of the referee dated September 24, 1975 is mod f ed.

TH  MPLOY R IS DIR CT D TO PAY ADDITIONAL COMP NSATION TO CLAIMANT
AS A P NALTY  QUAL TO 2 5 P R C NT OF TH AMOUNT OF TH COMP NSATION
DU CLAIMANT B TW  N MAY 7 , 1 97 5 AND JULY 1 , 1 97 5 .

In  ll other respects the order of the referee is  ffirmed.

Cl im nt’s counsel is  w rded  s  re son ble  ttorney’s fee
FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF
4 00 DOLLARS, PAYABL BY TH  MPLOY R.

CLAIM NO. C 604 8821 REG MARCH 22, 1976

FREDERICK J. E TABROOK, CLAIMANT
K ITH D. SK LTON, D F NS ATTY.
OWN MOTION D T RMINATION

Claima t sustai ed a compe sable i jury October i , 1 96 8 to the
LOW BACK. DR. TSAI P RFORM D A LAMIN CTOMY IN APRIL 1 9 6 9 AND CLAIM
ANT R C IV D AN AWARD OF 64 D GR  S FOR 20 P R C NT OF TH MAXIMUM
FOR UNSCH DUL D DISABILITY BY A D T RMINATION ORD R MAIL D D C MB R
17, 1969.

In JUN 1 9 72 DR.  LLISON P RFORM D AN  XCISION OF TH DISC FROM
C RVICAL INT RSPAC L V LS 6 AND 7. A S COND D T RMINATION ORD R
GRANT D CLAIMANT AN ADDITIONAL 5 P R C NT UNSCH DUL D N CK DISABILITY.

In OCTOB R 1973, DR. G RSTN R P RFORM D SURG RY FOR A THORACIC

OUTL T SYNDROM , RIGHT, AND AN ADDITIONAL AWARD OF 10 P RC NT
UNSCH DUL D DISABILITY FOR N CK AND SHOULD R WAS GRANT D TO CLAIMANT,
MAKING A TOTAL OF 3 5 P R C NT.

The claim was reope ed for a operatio for left thoracic out
let SYNDROM IN JUN 1 9 7 5 , ALSO P RFORM D BY DR. G RSTN R WHO
R PORT D CLAIMANT WAS M DICALLY STATIONARY AS OF F BRUARY 2 , 1 97 6 .

Claima t s aggravatio rights have expired therefore the
CLAIM IS PROC SS D UND R TH BOARD S OWN MOTION JURISDICTION. TH 
MATT R WAS SUBMITT D TO TH  VALUATION DIVISION OF TH BOARD WHICH
FOUND CLA I MAN T HAS A D FICIT IN FUNCTION OF TH RIGHT ARM DU TO AN
ULNAR N RV L SION AND IS  NTITL D TO AN AWARD FOR THIS SCH DUL D
DISABILITY.

ORDER
It IS TH R FOR ORD R D THAT CLAI MANT B GRANT D T MPORARY

TOTAL DISABILITY COMP NSATION FROM JUN 5 , 1 9 7 5 THROUGH F BRARY 2 ,
1 9 7 6 .
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iS FURTHER ORDERED THAT CLAIMANT BE GRANTED 1 9 • 2 DEGREES OF 
A MAXIMUM OF 1 92 DEGREES FOR LOSS OF THE RIGHT ARMe THIS AWARD IS 
IN ADDITION TO THE UNSCHEDULED AWARDS PREVIOUSLY GRANTED• 

SAIF CLAIM NO. HC 210401 MARCH 22, 1976 

LEE R. WARD, CLAIMANT 
OWN MOTION DETERMINATION 

CLAIMANT SUSTAINED IN.JURY TO HIS BACK AND LEFT ELBOW ON SEPTEMBER 
1 4 1 196 9 0 HE RECEIVED NO AWARD FOR PERMANENT PARTIAL DISABILITY• 

0N ADVICE FROM DR• BERSELLl 1 WHO EXAMINED CLAIMANT ON MAY 2 2 t 

1975, THE STATE ACCIDENT INSURANCE FUND VOLUNTARILY REOPENED THE 
CLAIM, AND A LAMINECTOMY AT L4 -5 WAS PERFORMED ON .JUNE 19 1 197 5 • 

CLAIMANT'S CONDITION IS NOW STATIONARY, i-tlS CLAIM WAS SUB
MITTED TO THE EVALUATION DIVISION FOR DETERMINATION OF CLAIMANT'S 
DISABILITY, IF ANYe THE EVALUATION DIVISION HAS NOW SUBMITTED ITS 
RECOMMENDATION, AND 

IT IS HEREBY ORDERED THAT CLAIMANT IS GRANTED TEMPORARY TOTAL 
DISABILITY COMPENSATION FROM MAY 20, 1975 THROUGH JANUARY 30 1 I 976 

IT IS FURTHER ORDERED THAT CLAIMANT IS GRANTED AN AWARD OF 32 
DEGREES OF A MAXIMUM OF 3 2 0 DEGREES FOR UNSCHEDULED LOW BACK DIS
ABILITY. 

SAIF CLAIM NO. PC 17322 MARCH 22, 1976 

JAY R. PYLES, CLAIMANT 
OWN MOTION DETERMINATION 

THIS CLAIMANT WAS IN.JURE� ON MAY 1.6 1 1966 WHEN HE STEPPED ON A 
BROKEN BOTTLE WHICH CUT THROUGH THE DISTAL PL.ANTER MEDIAL ASPECT OF 
HIS RIGHT FOOT• A LARGE PIECE OF GLASS AND SEVERAL SMALLER PIECES 
WERE REMOVED AND THE WOUND WAS CLEANED AND SUTURED 0 THE CL.AIM WAS 
CLOSED BY A DETERMINATION ORDER ON OCTOBER 12 1 1967 ALLOWING COMPEN
SATION FOR TEMPORARY TOTAL DISABILITY ONLY. 

SuBSEQUENTLY 0 THE CLAIMANT EXPERIENCED DIFFICULTIES AND ADDI
TIONAL. PIECES OF GLASS WERE REMOVED• IN I 9 7 5 THE FOOT AGAIN CAUSED 
PROBLEMS AND THE STATE ACCIDENT INSURANCE FUND REOPENED THE CL.AIM 
FOR FURTHER SURGERY• INSTEAD OF EXPECTED PIECES OF GL.ASS 1 DRe Ae -'• 
SMITH FOUND A GROWTH DIAGNOSED AS AN ANGLIOL.IPOMA AND SURGICALLY 
EXCISED IT• SOME RESIDUALS REMAIN BECAUSE OF_ REMOVAL OF PROTECTIVE 
TISSUE OVER THE MAIN WEIGHT BEARING PORTION OF THE RIGHT FOOT, HOWEVER, 
EXCEPi f"OR THIS TENDERNESS OVER THE SESAMOID 1 CLAIMANT'S FOOT HAS 
IMPROVED CONSIDERABLY AND DR. SMITH FEELS HE 15 MEDICALLY STATIONARY. 

THE CLAIM WAS SUBMITTED TO THE EVALUATION DIVISION OF THE BOARD 
AND, PURSUANT TO THEIR ADVISORY RATING, THE BOARD AGREES THAT CLAIMANi' 
HAS SUSTAINED A MINIMAL DEGREE OF PERMANENT DISABILITY• 

-17-

It IS FURTHER ORDERED THAT CLAIMANT BE GRANTED 19.2 degrees of

A MAXIMUM OF 192 DEGREES FOR LOSS OF THE RIGHT ARM. THIS AWARD IS
IN ADDITION TO THE UNSCHEDULED AWARDS PREVIOUSLY GRANTED.

SAIF CLAIM NO. HC 210401 MARCH 22, 1976

L  R. WARD, CLAIMANT
OWN MOTION D T RMINATION

Claima t sustai ed i jury to his back a d left elbow o September
1 4 , 1 96 9 . H R C IV D NO AWARD FOR P RMAN NT PARTIAL DISABILITY.

On ADVIC FROM DR. BERSELLI, WHO  XAMIN D CLAIMANT ON MAY 2 2 ,

1 97 5 , TH STAT ACCID NT INSURANC FUND VOLUNTARILY R OP N D TH 
CLAIM, AND A LAMIN CTOMY AT L4 5 WAS P RFORM D ON JUN 1 9 , 1 9 7 5 .

Claima t* s co ditio is  ow statio ary, his claim was sub
m tted TO TH  VALUATION DIVISION FOR D T RMINATION OF CLAIMANT S
DISABILITY, IF ANY. TH  VALUATION DIVISION HAS NOW SUBMITT D ITS
R COMM NDATION, AND

It IS H R BY ORD R D THAT CLAIMANT IS GRANT D T MPORARY TOTAL
DISABILITY COMP NSATION FROM MAY 2 0 , 1 97 5 THROUGH JANUARY 3 0 , 1 976

It IS FURTH R ORD R D THAT CLAIMANT IS GRANT D AN AWARD OF 32
D GR  S OF A MAXIMUM OF 3 2 0 D GR  S FOR UNSCH DUL D LOW BACK DIS
ABILITY.

SAIF CLAIM NO. PC 17322 MARCH 22, 1976

JAY R. PYL S, CLAIMANT
OWN MOTION D T RMINATION

Th s CLAIMANT WAS INJUR D ON MAY 16, 1 96 6 WH N he stepped on a

BROK N BOTTL WHICH CUT THROUGH TH DISTAL PLANT R M DIAL ASP CT OF
HIS RIGHT FOOT. A LARG PI C OF GLASS AND S V RAL SMALL R PI C S
W R R MOV D AND TH WOUND WAS CL AN D AND SUTUR D. TH CLAIM WAS
CLOS D BY A D T RMINATION ORD R ON OCTOB R 1 2 , 1 9 6 7 ALLOWING COMP N
SATION FOR T MPORARY TOTAL DISABILITY ONLY.

Subseque tly, the claima t experie ced difficulties a d addi
t onal PI C S OF GLASS W R R MOV D. IN 1 9 75 TH FOOT AGAIN CAUS D
PROBL MS AND TH STAT ACCID NT INSURANC FUND R OP N D TH CLAIM
FOR FURTH R SURG RY. INST AD OF  XP CT D PI C S OF GLASS, DR. A. J.
SMITH FOUND A GROWTH DIAGNOS D AS AN ANGLIOL1POMA AND SURGICALLY
 XCIS D IT. SOM R SIDUALS R MAIN B CAUS OF R MOVAL OF PROT CTIV 
TISSU OV R TH MAIN W IGHT B ARING PORTION OF TH RIGHT FOOT, HOW V R,
 XC PT FOR THIS T ND RN SS OV R TH S SAMOID, CLAIMANT S FOOT HAS
IMPROV D CONSID RABLY AND DR. SMITH F  LS H IS M DICALLY STATIONARY.

The cla m was subm tted to the evaluat on d v s on of the BOARD
AND, PURSUANT TO TH IR ADVISORY RATING, TH BOARD AGR  S THAT CLAIMANT
HAS SUSTAIN D A MINIMAL D GR  OF P RMAN NT DISABILITY.
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IT IS ORDERED CLAIMANT IS TO RECEIVE TEMPORARY TOTAL OISABILiTY. 
COMPENSATION INCLUSIVELY FROM JULY 9 t 197 5 THROUGH JULY 2 7 t 197 5, 
LESS TIME WORKED• 

IT IS FURTHER ORDERED THAT CLAIMANT BE AWARDED 5 PER CENT 
PERMANENT PARTIAL DISABILITY FOR LOSS OF USE OF THE RIGHT FOOT. 

WCB CASE NO. 75-1317 MARCH 24, 1976 

ZELMA R. DUGDALE, CLAIMANT · 
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS. · 

DEPT. OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST FOR REVIEW BY SAIF 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AWARDED HER TEMPORARY TOTAL DISABILITY COMPENSATION FROM 
OCTOBER t t , t 9 7 4 TO JANUARY t 4, t 9 7 5 INCLUSIVE - DIRECTED THE STATE 
ACCIDENT INSURANCE FUND TO REIMBURSE CLAIMANT IN THE SUM OF 540 
DOLLARS FOR DOMESTIC HELP NECESSITATED BY HER SURGERY OF OCTOBER 
3 0, t 9 7 3 - TO PAY THE t 4 3 • 7 0 DOLLAR DEBT CL.Al MANT INCURRED AT THE 
SKYLINE HOSPITAL IN WHITE SALMON, WASHINGTON BETWEEN MARCH 1 3 AND 
MARCH 1 5 t t 974 - SET ASIDE THE DETERMINATION ORDER MAILED FEBRUARY 
4 t I 9 7 5, DECLARING THE DETERMINATION ORDER MAILED MAY t 9, t 9 7 5 TO BE 
THE FIRST DETERMINATION ORDER FOR THE PURPOSE OF THE COMMENCEMENT 
OF. AGGRAVATION RIGHTS PURSUANT TO ORS 656.273 - AND AFFIRMED IN ALL 
OTHER RESPECTS THE DETERMINATION ORDER OF MAY t 9 t 1 975 WHICH 
.AWARDED CLAIMANT 9 6 DEGREES FOR 3 0 PER CENT UNSCHEDULED LOW BACK 
DISABILITY. 

CLAIMANT CONTENDS SHE IS PERMANENTLY AND TOTALLY DISABLED. 
THE FUND CROSS REQUESTS BOARD REVIEW, STATING THAT IT IS NOT RES

PONSIBLE FOR CLAIMANT'S PRESENT DISABILITY, IF SHE HAS ANY, ANO THAT 
THE EVIDENCE FAILED TO PROVE THAT THE DEBT INCURRED BY CLAIMANT TO 
THE SKYLINE HOSPITAL IN WHITE SALMON, WASHINGTON WAS RELATED TO HER 

CLAIM AND, FINALLY, THAT THE REFEREE COULD NOT SET ASIDE THE D"ETER
MINATION ORDER MAILED FEBRUARY 4, 1975 AFTER MAKING A FINDING THAT IT 
WAS PROPER AT THE TIME IT WAS ENTERED• 

CLAIMANT HAD SUFFERED A LOW BACK COMPENSABLE INJURY IN OCTOBER 
1968 WHILE EMPLOYED AT A CANNERY• IN APRIL 1969 DR. MCGOUGH HAD 
PERFORMED A HEMILAMINECTOMY AT L4 -5 ON THE RIGHT WITH DJSCECTOMY, 
FUSION OF LS-S1 AND EXCISION OF AREA o·F FAT NECROSIS OF THE RIGHT HIP• 

fl. VEAR LATER, DR, MCGOUGH' S OPINION WAS THAT CLAIMANT'S CON
DITION WAS MEDICALLY STATIONARY• THAT CLAIM WAS CLOSED WITH AN 

AWARD OF 96 DEGREES FOR 30 PER CENT UNSCHEDULED LOW BACK DISABILITY. 
AFTER A HEARING, THE AWARD WAS INCREASED IN SEPTEMBER t 9 7 0 TO 160 
DEGREES FOR 5 0 PER CENT UNSCHEDULED LOW BACK DISABILITY, 

THE PRESENT INJURY WAS INCURRED BY CLAIMANT ON MARCH t 5, t 9 7 4 
WHILE SHE WAS EMPLOYED AS A NURSE'S AIDE• AGAIN THE INJURY WAS TO HER 
LOW BACK• IN OCTOBER 1 973 DR 0 MCGOUGH PERFORMED A LAMINECTOMY, 

DISCECTOMY, L4 -5 RIGHT - FUSION L4 -5 • NEARLY A YEAR LATER CLAIMANT 
WAS REFERRED TO THE DISABILITY PREVENTION DIVISION AND TO DIVISION OF 
VOCATIONAL. REHABILITATION AND SHORTLY THEREAFTER RETURNED TO MISSOURI 

-1 a-

ORDER
It is ordered claima t is to receive temporary total disability

COMP NSATION INCLUSIV LY FROM JULY 9 , 1 9 7 5 THROUGH JULY 2 7 , 1 97 5 ,
L SS TIM WORK D,

It IS FURTH R ORD R D THAT CLAIMANT B AWARD D 5 P R C NT
P RMAN NT PARTIAL DISABILITY FOR LOSS OF US OF TH RIGHT FOOT,

WCB CA E NO. 75-1317 MARCH 24, 1976

ZELMA R. DUGDALE, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT
CROSS REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

Claima t seeks review by the board of the referee's order

WHICH AWARD D H R T MPORARY TOTAL DISABILITY COMP NSATION FROM
OCTOB R 1 1 , 1 9 7 4 TO JANUARY 1 4 , 1 9 7 5 INCLUSIV DIR CT D TH STAT 
ACCID NT INSURANC FUND TO R IMBURS CLAIMANT IN TH SUM OF 540
DOLLARS FOR DOM STIC H LP N C SSITAT D BY H R SURG RY OF OCTOB R
3 0 , 1 9 73 TO PAY TH 143.70 DOLLAR D BT C LAI MANT INCURR D AT TH 
SKYLIN HOSPITAL IN WHIT SALMON, WASHINGTON B TW  N MARCH 13 AND
MARCH 1 5 , 1 9 74 S T ASID TH D T RM I NAT lO N ORD R MAIL D F BRUARY
4 , 1 9 7 5 , D CLARING TH D T RMINATION ORD R MAIL D MAY 1 9 , 1 9 7 5 TO B 
TH FIRST D T RMINATION ORD R FOR TH PURPOS OF TH COMM NC M NT
OF AGGRAVATION RIGHTS PURSUANT TO ORS 6 56 . 2 73 AND AFFIRM D IN ALL
OTH R R SP CTS TH D T RMINATION ORD R OF MAY 1 9 , 1 975 WHICH
AWARD D CLAIMANT 96 D GR  S FOR 3 0 P R C NT UNSCH DUL D LOW BACK
DISABILITY.

Claima t co te ds she is perma e tly a d totally disabled.
TH FUND CROSS R QU STS BOARD R VI W, STATING THAT IT IS NOT R S
PONSIBL FOR CLAIMANT'S PR S NT DISABILITY, IF SH HAS ANY, AND THAT
TH  VID NC FAIL D TO PROV THAT TH D BT INCURR D BY CLAIMANT TO
TH SKYLIN HOSPITAL IN WHIT SALMON, WASHINGTON WAS R LAT D TO H R
CLAIM AND, FINALLY, THAT TH R F R  COULD NOT S T ASID TH D T R
MINATION ORD R MAIL D F BRUARY 4 , 1 97 5 AFT R MAKING A FINDING THAT IT
WAS PROP R AT TH TIM IT WAS  NT R D.

Claima t had suffered a low back compe sable i jury i October
1 9 6 8 WHIL  MPLOY D AT A CANN RY. IN APRIL 1 9 6 9 DR. MC GOUGH HAD
P RFORM D A H MILAMIN CTOMY AT L4 -5 ON TH RIGHT WITH DISC CTOMY,
FUSION OF L5 SI AND  XCISION OF AR A OF FAT N CROSIS OF TH RIGHT HIP.

A Y AR LAT R, DR. MCGOUGH's OPINION WAS THAT CLAIMANT'S CON
DITION WAS M DICALLY STATIONARY. THAT CLAIM WAS CLOS D WITH AN
AWARD OF 96 D GR  S FOR 30 P R C NT UNSCH DUL D LOW BACK DISABILITY.
AFT R A H ARING, TH AWARD WAS INCR AS D IN S PT MB R 1 9 7 0 TO 160
D GR  S FOR 5 0 P R C NT UNSCH DUL D LOW BACK DISABILITY.

The prese t i jury was i curred by claima t o march 15, 1974
WHIL SH WAS  MPLOY D AS A NURS 'S AID . AGAIN TH INJURY WAS TO H R
LOW BACK. IN OCTOB R 1 9 73 DR. MCGOUGH P RFORM D A LAMIN CTOMY,
DISC CTOMY, L4 5 RIGHT FUSION L4 5 . N ARLY A Y AR LAT R CLAIMANT
WAS R F RR D TO TH DISABILITY PR V NTION DIVISION AND TO DIVISION OF
VOCATIONAL R HABILITATION AND SHORTLY TH R AFT R R TURN D TO MISSOURI
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SHE PRESENTLY RESIDES. THE CLAIM WAS CLOSED BY THE FIRST 

DETERMINATION ORDER MAILED FEBRUARY 4, 1 975 WHICH DID NOT AWARD 

CLAIMANT ANY COMPENSATION FOR PER MANE NT DISAB ILi TY. THE CLAIM WAS 

REOPENED AND SUBSEQUENTLY CLOSED BY A SECOND DETERMINATION ORDER 

MAILED MAY 19 1 197 5 WHEREBY CLAIMANT WAS AWARDED 9 6 DEGREES FOR 

3 0 PER CENT UNSCHEDULED LOW BACK DISABILITY RESULTING FROM HER INJURY 

OF MARCH 1 6, 1 9 7 3 • 

THE FIRST DETERMINATION ORDER MAILED FEBRUARY 4 • 1975 AWARDED 

CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM MARCH 16 1 

197 3 THROUGH OCTOBER 3 0, 197 4 • THE SECOND DETERMINA1 ION ORDER MAILED 

MAY 1 9, 197 5 AWARDED CLAIMANT COMPENSATION FOR ADDITIONAL TEMPORARY 

TOTAL DISABILITY FROM JANUARY I 5 1 197 5 THROUGH MARCH 19 1 197 5 • 

THE REFEREE FOUND THERE WAS NO EVIDENCE THAT CLAIMANT WAS 

MED !CALLY STAT ION ARY ON OCTOBER 10 1 1 9 7 4, NOR WAS THERE ANY MEDICAL 

EVIDENCE INDICATING CLAIMANT WAS MEDICALLY STATIONARY PRIOR TO 

MARCH 1 9, 1 9 7 5 • THERE FORE, HE FOUND CLAIMANT ENTITLED TO TEMPORARY 

TOTAL DISAB IL ITV COMPENSATION FROM OCTOBER 1 1 0 1974 THROUGH JANUARY 

14 1 1975 INCLUSIVE• 

THE REFEREE FOUND THAT IN DECEMBER 1973 THE FUND WAS NOTIFIED 

BY A COLLEAGUE OF DR. MC GOUGH THAT CLAIMANT WAS IN NEED OF HOUSEHOLD 

HELP - APPROXIMATELY SIX HOURS A DAY FOR PBOUT A MONTH. CLAIMANT 

OBTAINED A BABYSITTER FROM OCTOBER 3 1 , 1973 TO JANUARY 2 2 1 1974 1 A 

TOTAL OF 84 DAYS 0 THE FUND APPARENTLY PAID FOR THE BABYSITTING EX

PENSES FOR A PERIOD OF 30 DAYS 0 ON JANUARY 21, 1974 DR 0 HOGBERG 

NOTIFIED THE FUND THAT CLAIMANT NEEDED FULL Tl ME DOMESTIC CARE UP TO 

AND INCLUDING THE PRESENT TIME. THE REFEREE FOUND NO CONTRARY 

EVIDENCE AND CONCLUDED CLAIMANT WAS ENTITLED TO BE REIMBURSED AN 

ADDITIONAL SUM OF 540 DOLLARS FOR HOUSEHOLD HELP BETWEEN OCTOBER 31, 

1 9 7 3 AND JANUARY 2 2 , 1 9 7 4 • 

THE FUND CONTENDS THAT CLAIMANT'S HOSPITALIZATION IN WHITE 

SALMON BETWEEN MARCH 1 3 AND MARCH 1 5, 1 9 7 4 WAS FOR PANCREATITI S 

AND WAS NOT CAUSED BY HER LOW BACK - HOWEVER, THE MEDICAL EVIDENCE 

INDICATES THAT THE HOSP I TALI ZATI ON WAS APPARENTLY FOR SEVERE MUSCLE 

SPASM AND LOW BACK PAIN 0 THE REFEREE CONCLUDED THE FUND WAS LIABLE 

FOR THE HOSPITAL BILL 0 

IN OCTOBER 1974 1 SHORTLY AFTER CLAIMANT HAD RETURNED TO 

MISSOURI• SHE REQUESTED THAT HER CLAIM BE CLOSED WITH A LUMP SUM 
PAYMENT OF 12 1 00 0 DOLLARS 0 THE CLAIM WAS CLOSED BY THE DETER MI NA

TION ORDER OF FEBRUARY 4 1 1 9 7 4 WHICH MADE NO AWARD FOR PERMANENT 

DISABILITY AND CLAIMANT NOW CONTENDS THAT THAT CLOSURE WAS PREMATURE. 

THE REFEREE HAD PREVIOUSLY FOUND THAT CLAIMANT WAS NOT MEDICALLY 

STATIONARY PRIOR TO MARCH 1 9 1 197 5, THE RE FORE, AL THOUGH THE DETER

MINATION ORDER OF FEBRUARY 4, 1974 WAS PROPER AT THE Tl ME IT WAS 

MADE, HE CONCLUDED IT NOW SHOULD BE SET ASIDE AND THE DETERMINATION 

ORDER DATED MAY 1 9, 1975 DECLARED. TO BE THE FIRST DETERMINATION 

ORDER FOR PURPOSES OF FILING A CLAIM FOR AGGRAVATION. 

WITH RESPECT TO CLAIMANT'S CONTENTION THAT SHE IS NOW PERMA

NENTLY AND TOTALLY DISABLED, THE REFEREE RELIED UPON THE OPINION 

EXPRESSED BY DR, MCGOUGH WHO COMPARED HER CONDITION ON JULY 2 8 1 1975 

WITH HER CONDITION ON MAY 1 8, 197 0 WHICH WAS THAT CLAIMANT'S CONDI

TION WAS ESSENTIALLY THE SAME AND HE DID NOT BELIEVE WORSE THAN 

WHEN HE HAD EXAMINED HER IN MAY 1970 • THE REFEREE FOUND NO EVIDENCE 

TO SUPPORT CLAIMANT'S CONTENTION THAT SHE IS PERMANENTLY AND TOTALLY 

DISABLED AS A RESULT OF HER MARCH 1 6, 1973 INJURY. HE FURTHER FOUND 

NO EVIDENCE THAT CLAIMANT'S LOSS OF EARNING CAPACITY EXCEEDED THE 

8 0 PER CENT SHE HAD HERETOFORE BEEN AWARDED ( 3 0 PER CENT AS A RESULT 

OF THE WITHIN INJURY AND 5 0 PER CENT AS A RESULT OF THE INJURY OF 

OCTOBER 1 6 1 t 9 6 8) • HE ALSO QUESTIONED CLAIMANT'S MOTIVATION AND 

VERACITY. 

·-1 9.:.. 

WH R SH PR S NTLY R SID S. TH CLAIM WAS CLOS D BY TH FIRST
D T RMINATION ORD R MAIL D F BRUARY 4 , 1 9 7 5 WHICH DID NOT AWARD
CLAIMANT ANY COMP NSATION FOR P RMAN NT DISABILITY. TH CLAIM WAS
R OP N D AND SUBS QU NTLY CLOS D BY A S COND D T RMINATION ORD R
MAIL D MAY 1 9 , 1 9 7 5 WH R BY CLAIMANT WAS AWARD D 96 D GR  S FOR
30 P R C NT UNSCH DUL D LOW BACK DISABILITY R SULTING FROM H R INJURY
OF MARCH 16, 1973.

The first determi atio order mailed February 4 , 1975 awarded

cla mant compensat on for temporary total DISABILITY FROM MARCH 16,
1973 THROUGH OCTOB R 30, 1974. TH S COND D T RMINATION ORD R MAIL D
MAY 1 9 , 1 97 5 AWARD D CLAIMANT COMP NSATION FOR ADDITIONAL T MPORARY
TOTAL DISABILITY FROM JANUARY 1 5 , 1 9 7 5 THROUGH MARCH 1 9 , 1 9 7 5 .

The referee found there w s no evidence th t cl im nt w s
M DICALLY STATIONARY ON OCTOB R 1 0 , 1 9 74 , NOR WAS TH R ANY M DICAL
 VID NC INDICATING CLAIMANT WAS M DICALLY STATIONARY PRIOR TO
MARCH 1 9 , 1 9 75 . TH R FOR , H FOUND CLAIMANT  NTITL D TO T MPORARY
TOTAL DISAB IL ITY COMP NSATION FROM OCTOB R 1 1 , 1 9 74 THROUGH JANUARY
1 4 , 1 9 7 5 INCLUSIV .

The referee found th t in December 1973 the fund w s notified
BY A COLL AGU OF DR. MC GOUGH THAT CLAIMANT WAS IN N  D OF HOUS HOLD
H LP APPROXIMAT LY SIX HOURS A DAY FOR /BOUT A MONTH. CLAIMANT
OBTAIN D A BABYSITT R FROM OCTOB R 3 1 , 1 9 73 TO JANUARY 2 2 , 1 9 74 , A
TOTAL OF 84 DAYS. TH FUND APPAR NTLY PAID FOR TH BABYSITTING  X
P NS S FOR A P RIOD OF 30 DAYS. ON JANUARY 21 , 1974 DR. HOGB RG
NOTIFI D TH FUND THAT CLAIMANT N  D D FULL TIM DOM STIC CAR UP TO
AND INCLUDING TH PR S NT TIM . TH R F R  FOUND NO CONTRARY
 VID NC AND CONCLUD D CLAIMANT WAS  NTITL D TO B R IMBURS D AN
ADDITIONAL SUM OF 5 4 0 DOLLARS FOR HOUS HOLD H LP B TW  N OCTOB R 3 1 ,
1 9 7 3 AND JAN UARY 2 2 , 1 9 74 .

The fu d co te ds that claima t's hospitalizatio i white

SALMON B TW  N MARCH 13 AND MARCH 1 5 , 1 9 7 4 WAS FOR PANCR ATITIS
AND WAS NOT CAUS D BY H R LOW BACK HOW V R, TH M DICAL  VID NC 
INDICAT S THAT TH HOSPITALIZATION WAS APPAR NTLY FOR S V R MUSCL 
SPASM AND LOW BACK PAIN. TH R F R  CONCLUD D TH FUND WAS LIABL 
FOR TH HOSPITAL BILL.

In OCTOB R 1974, SHORTLY AFT R CLAIMANT HAD R TURN D TO
MISSOURI, SH R QU ST D THAT H R CLAIM B CLOS D WITH A LUMP SUM
PAYM NT OF 1 2 , 00 0 DOLLARS. TH CLAIM WAS CLOS D BY TH D T RMINA
TION ORD R OF F BRUARY 4 , 1 9 7 4 WHICH MAD NO AWARD FOR P RMAN NT
DISABILITY AND CLAIMANT NOW CONT NDS THAT THAT CLOSUR WAS PR MATUR .
TH R F R  HAD PR VIOUSLY FOUND THAT CLAIMANT WAS NOT M DICALLY
STATIONARY PRIOR TO MARCH 1 9 , 1 97 5 , TH R FOR , ALTHOUGH TH D T R
MINATION ORD R OF F BRUARY 4 , 1 9 74 WAS PROP R AT TH TIM IT WAS
MAD , H CONCLUD D IT NOW SHOULD B S T ASID AND TH D T RMINATION
ORD R DAT D MAY 1 9 , 1 97 5 D CLAR D, TO B TH FIRST D T RMINATION
ORD R FOR PURPOS S OF FILING A CLAIM FOR AGGRAVATION.

With respect to claima t's co te tio that she is  ow perma

nently AND TOTALLY DISABL D, TH R F R  R LI D UPON TH OPINION
 XPR SS D BY DR. MCGOUGH WHO COMPAR D H R CONDITION ON JULY 2 8 , 1 97 5
WITH H R CONDITION ON MAY 1 8 , 1 9 7 0 WHICH WAS THAT CLAIMANT'S CONDI
TION WAS  SS NTIALLY TH SAM AND H DID NOT B LI V WORS THAN
WH N H HAD  XAMIN D H R IN MAY 1 9 7 0 . TH R F R  FOUND NO  VID NC 
TO SUPPORT CLAIMANT' S CONT NTION THAT SH IS P RMAN NTLY AND TOTALLY
DISABL D AS A R SULT OF H R MARCH 1 6 , 1 9 73 INJURY. H FURTH R FOUND
NO  VID NC THAT CLAIMANT'S LOSS OF  ARNING CAPACITY  XC  D D TH 
80 P R C NT SH HAD H R TOFOR B  N AWARD D (30 P R C NT AS A R SULT
OF TH WITHIN INJURY AND 50 P R C NT AS A R SULT OF TH INJURY OF
OCTOB R 1 6 , 1 9 6 8 ). H ALSO QU STION D CLAIMANT* S MOTIVATION AND
V RACITY.
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BOARD, ON DE NOVO REVIEW, AFFIRMS THE AWARD MADE BY THE 

REFEREE IN HIS ORDER BUT ONLY BECAUSE THE MEDICAL EVIDENCE INDICATES 

THAT CLAIMANT'S LOSS OF WAGE EARNING CAPACITY AS A RESULT OF HER 

MARCH 16 1 1973 INJURY ADEQUATELY COMPENSATES CLAIMANT FOR SUCH LOSS 

OF EARNING CAPACITY. 

THE SUPREME COURT HELD IN GREEN V• SIAC (UNDERSCORED), 197 OR 

160 (1953) THAT ORS 656.214(4) WHICH RELATES TO UNSCHEDULED DIS

ABILITY, PROVIDES THAT THE NUMBER OF DEGREES OF DISABILITY SHALL BE 

A MAXIMUM OF 320 DEGREES DETERMINED BY THE EXTENT OF THE DISABILITY 

COMPARED TO THE WORKMAN BEFORE SUCH INJURY ( UNDERSCORED) AND WITH

OUT SUCH DISABILITY. (EMPHASIS SUPPLIED)• THE COURT HELD THAT THE 

LEGISLATURE BY USING THE WORDS 'SUCH INJURY' INTENDED THE INJURY FROM 

WHICH THE PARTICULAR CLAIM IS MADE• A LIBERAL INTERPRETATION OF THIS 

SECTION, IN THE OPINION OF THE COURT, WOULD REQUIRE THAT THE LIMITA

TION OF FIXED OR UNSCHEDULED INJURIES APPLY ONLY 1"0 THE PARTICULAR 

INJURY WHICH RESULTS FROM A PARTICULAR ACCIDENT. IT WOULD BE UNJUST 

TO DENY A WORKMAN SUFFERING A SUBSEQUENT ACCIDENT RESULTING IN 

ADDITIONAL PERMANENT PARTIAL DISABILITY ANY COMPENSATION THEREFOR 

WHEN IT WAS JUS, A COINCIDENCE THAT THE WORKMAN'S SECOND INJURY 

A.FFECTED THE IDENTICAL PORTION AS THE FIRST• THAT FACT COULD HAVE 

NO BEARING ON HIS RIGHT TO RECEIVE COMPENSATION FOR THE PERMANENT 

PARTIAL DISABILITY ACTUALLY SUFFERED AS A RESULT OF THE SECOND 

INJURY. 

(F THE AFFECTS OF THE FIRST INJURY HAVE SO DISSIPATED THAT THE 
WORKMAN IS AGAIN GAINFULLY EMPLOYED AND EARNING A NORMAL AND 

REASONABLE WAGE FOR HIS LABORS, IT SEEMS REASONABLE TO CONCLUDE 

THAT WHATEVER INJURY AND PERMANENT PARTIAL DISABILITY SUFFERED AS 

A RESULT THEREOF ARE ATTRIBUTABLE TO IT AND THE PREVIOUS PERMANENT 

PARTIAL DISABILITY AWARD OR AWARDS WOULD HAVE NO LOGICAL RELEVANCE 

IN DETERMINING THE THEN EXISTING ACTUAL PERMANENT PARTIAL DISABIL-

ITY OF THE WORKMAN• HOWEVER, IF THE FIRST INJURY OCCURRED ONLY A 

SHORT TIME PRIOR TO THE SECOND INJURY SO THAT AT THE TIME OF THE 

SECOND INJURY THE WORKMAN WAS STILL RECEIVING PERMANENT PARTIAL 

DISABILITY BENEFITS, OR WAS STILL MEDICALLY AFFECTED BY THE INJURY, 

IT WOULD BE PROPER, IN DETERMINING THE PROPOSED AWARD, TO CONSIDER 

THE COMBINED EFFECTS OF HIS INJURIES AND HIS PAST RECEIPT OF BENEFITS 
FOR SUCH DISABILITIES. 

ORDER 
THE ORDER OF THE REFEREE DATED OCTOBER 6, 9 7 5, AS CORRECTED 

BY. THE ORDER DATED OCTOBER 1 3, 197 5, IS AFFIRMED• 

WCB CASE NO. 75-4520 

CLARA BUTTERFIELD, CLAIMANT 
LINDSTEDT AND BUONO, CLAIMANT'S ATTYS 0 

ACKER, UNDERWOOD, BEERS AND SMITH, 

DEFENSE ATTYS, 

ORDER ON MOTION 

MARCH 24, 1976 

0N MARCH 1 8, 1 9 7 6 THE BOARD RECEIVE � A MOTION TO DISMISS THE 

ABOVE ENTITLED MATTER ON THE GROUND AND FOR THE REASON THAT CLAIMANT'S 

REQUEST FOR HEARING WAS NOT RECEIVED BY THE BOARD WITHIN 3 O DAYS OF 

ISSUANCE OF THE REFEREE'S OPINION AND ORDER• 

ORS 6 5 6 • Z 8 9 ( 3) STATES THE ORDER OF THE REFEREE SHALL BE FINAL 
UNLESS, WITHIN 3 0 DAYS AFTER THE DATE ON WHICH A COPY OF THE ORDER IS 
MAILED TO .THE PARTIES, ONE OF THE PARTIES REQUESTS A REVIEW BY THE 
BOARD UNDER THE PROVISIONS OF ORS 6 5 6 • Z 9 5 • ORS 6 5 6 • Z 9 5 PROVIDES THAT 
THE REQUEST FOR REVIEW NEED ONLY STATE THAT THE PARTY REQUESTS A RE
VIEW OF THE ORDER AND SUCH REQUEST FOR REVIEW SHALL BE MAILED TO THE 
BOARD• 

-zo·-

The board, o de  ovo review, affirms the award made by the

R F R  IN HIS ORD R BUT ONLY B CAUS TH M DICAL  VID NC INDICAT S
THAT CLAIMANT' S LOSS OF WAG  ARNING CAPACITY AS A R SULT OF H R
MARCH 1 6 , 1 9 73 INJURY AD QUAT LY COMP NSAT S CLAIMANT FOR SUCH LOSS
OF  ARNING CAPACITY,

The supreme court held  n green V, SIAC (UND RSCOR D) , I 97 OR
160 (1953) THAT ORS 656,214(4) WHICH R LAT S TO UNSCH DUL D DIS
ABILITY, PROVID S THAT TH NUMB R OF D GR  S OF DISABILITY SHALL B 
A MAXIMUM OF 3 20 D GR  S D T RMIN D BY TH  XT NT OF TH DISABILITY
COMPAR D TO TH WORKMAN B FOR SUCH INJURY (UND RSCOR D) AND WITH
OUT SUCH DISABILITY, ( MPHASIS SUPPLI D), TH COURT H LD THAT TH 
L GISLATUR BY USING TH WORDS SUCH INJURY INT ND D TH INJURY FROM
WHICH TH PARTICULAR CLAIM IS MAD , A LIB RAL INT RPR TATION OF THIS
S CTION, IN TH OPINION OF TH COURT, WOULD R QUIR THAT TH LIMITA
TION OF FIX D OR UNSCH DUL D INJURI S APPLY ONLY TO TH PARTICULAR
INJURY WHICH R SULTS FROM A PARTICULAR ACCID NT. IT WOULD B UNJUST
TO D NY A WORKMAN SUFF RING A SUBS QU NT ACCID NT R SULTING IN
ADDITIONAL P RMAN NT PARTIAL DISABILITY ANY COMP NSATION TH R FOR
WH N IT WAS JUST A COINCID NC THAT TH WORKMAN'S S COND INJURY
AFF CT D TH ID NTICAL PORTION AS TH FIRST, THAT FACT COULD HAV 
NO B ARING ON HIS RIGHT TO R C IV COMP NSATION FOR TH P RMAN NT
PARTIAL DISABILITY ACTUALLY SUFF R D AS A R SULT OF TH S COND
INJURY,

If the affects of the first i jury have so dissipated that the

WORKMAN IS AGAIN GAINFULLY  MPLOY D AND  ARNING A NORMAL AND
R ASONABL WAG FOR HIS LABORS, IT S  MS R ASONABL TO CONCLUD 
THAT WHAT V R INJURY AND P RMAN NT PARTIAL DISABILITY SUFF R D AS
A R SULT TH R OF AR ATTRIBUTABL TO IT AND TH PR VIOUS permanent
PARTIAL DISABILITY AWARD OR AWARDS WOULD HAV NO LOGICAL R L VANC 
IN D T RMINING TH TH N  XISTING ACTUAL P RMAN NT PARTIAL DISABIL
ITY OF TH WORKMAN, HOW V R, IF TH FIRST INJURY OCCURR D ONLY A
SHORT TIM PRIOR TO TH S COND INJURY SO THAT AT TH TIM OF TH 
S COND INJURY TH WORKMAN WAS STILL R C IVING P RMAN NT PARTIAL
DISABILITY B N FITS, OR WAS STILL M DICALLY AFF CT D BY TH INJURY,
IT WOULD B PROP R, IN D T RMINING TH PROPOS D AWARD, TO CONSID R
TH COMBIN D  FF CTS OF HIS INJURI S AND HIS PAST R C IPT OF B N FITS
FOR SUCH DISABILITI S. QRD R

The order of the referee dated October 6 , 1975, as corrected

BY. TH ORD R DAT D OCTOB R 13, 1975, IS AFFIRM D,

WCB CA E NO. 75-4520 MARCH 24, 1976

CLARA BUTTERFIELD, CLAIMANT
LINDST DT AND BUONO, CLAIMANT1 S ATTYS,
ACK R, UND RWOOD, B  RS AND SMITH,

D F NS ATTYS.
ORD R ON MOTION

On MARCH 1 8 , 1 9 76 TH BOARD R C IV D A MOTION TO DISMISS TH 

ABOV  NTITL D MATT R ON TH GROUND AND FOR TH R ASON THAT CLAIMANT'S
R QU ST FOR H ARING WAS NOT R C IV D BY TH BOARD WITHIN 3 0 DAYS OF
ISSUANC OF TH R F R  'S OPINION AND ORD R.

ORS 656.289(3) STAT S TH ORD R OF TH R F R  SHALL B FINAL
UNL SS, WITHIN 30 DAYS AFT R TH DAT ON WHICH A COPY OF TH ORD R IS
MAIL D TO TH PARTI S, ON OF TH PARTI S R QU STS A R VI W BY TH 
BOARD UND R TH PROVISIONS OF ORS 6 5 6 . 2 9 5 . ORS 6 56 . 2 9 5 PROVID S THAT
TH R QU ST FOR R VI W N  D ONLY STAT THAT TH PARTY R QU STS A R 
VI W OF TH ORD R AND SUCH R QU ST FOR R VI W SHALL B MAIL D TO TH 
BOARD.
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ST 0 MARTIN'S ORDER _WAS ENTERED ON FEBRUARY 9, 197 6, 
THEREFORE, EITHER PARTY HAD UNTIL. MARCH 1 0, 1976 WITHIN WHICH TO REQUEST 

A REVIEW OF THE ORDER 0 THE BOARD'S RECORDS INDICATE THAT CL.AIMANT' S 

LETTER, DATED MARCH 1, 1976 REQUESTING A REVIEW OF THE AFORESAID ORDER, 

WAS MAILED NO L.ATER THAN MARCH 1 0, 1 9 7 6 0 THE ENVEL.OPE SHOWS A POSTAGE 

METER DATE OF MARCH 6, 1976 AND SUPERIMPOSED THEREON IS A PORTLAND POST-.. 

MARK SHOWING MARCH 1 0, 197 6 • THE BOARD HAS NO MEANS OF DETERMINING THE 

REASON FOR THE DEL.AV BETWEEN MARCH 6 AND MARCH 1 0, HOWEVER, THIS IS NOT 

NECESSARY, AS BOTH DATES ARE WITHIN THE 3 0 DAY PERIOD. 

THE BOARD CONCL.UDES THAT CL.AIMANT HAS TIMEL.Y REQUESTED REVIEW OF 

THE ABOVE ENTITL.ED MATTER BY THE BOARD AND THAT THE MOTION TO DISMISS 

THE REQUEST FOR REVIEW MUST BE DENIED. 

IT IS so ORDERED. 

WCB CASE NO. 75-2090 

GLADYS CREAGER, CLAIMANT 
GAL TON AND POPICK, CL.AIMANT' S ATTYS 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CL.AIMANT 

MARCH 24, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHIL.L.IPS 0 

CL.AIM ANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DENIAL. OF CL.AIMANT' S CL.AIM BY THE STATE ACCIDENT INSUR

ANCE FUND 0 

CLAIMANT IS A 6 5 YEAR 01...D JANITRESS WHO AL.L.EGED SHE SUSTAINED AN 

ACCIDENTAL. INJURY ON MARCH 2 1 , 197 5 AS A RESUL. T OF OPERATING A VACUUM 

CLEANER ACROSS A SHAG RUG AT HER PL.ACE OF EMPL.0YMENT 0 CL.AIMANT FIL.ED 

A CL.AIM ON APRIL. 28, 1975 11'-IDICATING THAT THE INJURY TOOK PL.ACE ON MARCH 

20, 1975 AT APPROXIMATEL.Y 10 0 00 P 0 M 0 THE FUND CONTEl'-IDS THE CL.AIM 

SHOULD BE DENIED FOR L.ACK OF TIMEL.Y FIL.ING WITHIN THE 30 DAY PERIOD 0 

THE REFEREE FOUND THIS CONTENTION TO BE WITHOUT MERIT, THAT THERE WAS 

NO INDICATION IN ANY EVENT THAT THE FUND OR THE EMPL.OYER HAD BEEN PRE

JUDICED BY THE L.ATE FIL.ING. 

CLAIMANT CONTENDS THAT THE EMPL.OYER HAD ACTUAL. KNOWLEDGE ON 

MARCH 24, 1 975 BY VIRTUE OF HER CAL.I... TO HER SUPERVISOR 0 THE REFEREE 

FOUND THAT THE INFORMATION GIVEN TO THE SUPERVISOR WAS THAT CL.AIMANT 

WAS UNABLE TO WORK AND THAT SHE HAD INJURED HER SHOULDER - HE CONCL.UDED 

THAT THESE TWO STATEMENTS TAKEN AL.ONE WERE NOT SUFFICIENT TO INDICATE 

KNOWLEDGE OF AN ACCIDENTAL. INJURY, THEREFORE, THE EMPLOYER DID NOT 

HAVE ACTUAL. KNOWL.EDGE OF THE INJURY UNTIL. ON OR ABOUT APRIL. 2 5, 1975 
AND THAT THEREAFTER A DENIAL IN PROPER FORM WAS MADE BY THE FUND ON 

MAY 12 1 1975 0 

C1...AIMANT HAD FIRST BEEN SEEN BY DR 0 ZERZAN OF THE PERMANENTE 

Cl..INIC ON MARCH 2 7, 197 5 • AFTER THREE VISITS, DR 0 ZERZAN INDICATED 

CLAIMANT WAS SUFFERING FROM CERVICAL SPONDYLOSIS 0 NARROWING DISC 

SPACES C-4 TO C-7 1 C4 -5 SPONDYLOLISTHESIS 1 CALCIFICATION AND SUPRA
SPINATUS TENDON, - RIGHT• HE FELT THAT THIS WAS AN ILLNESS NOT ARISING 
OUT OF HER EMPLOYMENT. 

DR. ADLHOCH 1 ON JULY 1 1 1975 1 INDICATED THAT THE INJURY WAS NOT 
CAUSED BY CLAIMANT• S EMPLOYMENT, STATING THAT WHEN HE EXAMINED CLAIM
ANT ON OR ABOUT JUNE 5 1 197 5 SHE TOLD HIM THAT SHE HAD INJURED HER RIGHT -

SHOULDER WHILE _SHE WAS SHAKING ( UNDERSCORED) A SHAG RUG 0 DR• POST, 

-2 t -

Referee st, marti ’s order was e tered o February 9, i 976 ,
TH R FOR ,  ITH R PARTY HAD UNTIL. MARCH 1 0 , 1 976 WITHIN WHICH TO R QU ST
A R VI W OF TH ORD R. TH BOARD S R CORDS INDICAT THAT CLAIMANT'S
L TT R, DAT D MARCH 1 , 1 9 76 R QU STING A R VI W OF TH AFOR SAID ORD R,
WAS MAIL D NO LAT R THAN MARCH 1 0 , 1 9 7 6 . TH  NV LOP SHOWS A POSTAG 
M T R DAT OF MARCH 6 , 1 9 76 AND SUP RIMPOS D TH R ON IS A PORTLAND POST-.
MARK SHOWING MARCH 1 0 , 1 976 . TH BOARD HAS NO M ANS OF D T RMINING TH 
R ASON FOR TH D LAY B TW  N MARCH 6 AND MARCH 10, HOW V R, THIS IS NOT
N C SSARY, AS BOTH DAT S AR WITHIN TH 3 0 DAY P RIOD.

The bo rd concludes th t cl im nt h s timely requested review of
TH ABOV  NTITL D MATT R BY TH BOARD AND THAT TH MOTION TO DISMISS
TH R QU ST FOR R VI W MUST B D NI D.

It is so ordered.

WCB CA E NO. 75-2090 MARCH 24, 1976

GLADY CREAGER, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore a d Phillips.

Claima t requests board review of the referee’s order which
AFFIRMED THE DENIAL OF CLAIMANT'S CLAIM BY THE STATE ACCIDENT INSUR
ANCE FUND.

Claima t is a 65 year old ja itress who alleged she sustai ed a 

ACCID NTAL INJURY ON MARCH 2 1 , 1 97 5 AS A R SULT OF OP RATING A VACUUM
CL AN R ACROSS A SHAG RUG AT H R PLAC OF  MPLOYM NT. CLAIMANT FIL D
A C LA I M ON APRIL 28, 1975 I NDICAT ING THAT TH  INJURY TOOK PLAC ON MARC H
2 0 , 1 9 7 5 AT APPROXIMAT LY 10.00 P. M. TH FUND CONT NDS TH CLA IM
SHOULD B D NI D FOR LACK OF TIM LY FILING WITHIN TH 30 DAY P RIOD.
TH R F R  FOUND THIS CONT NTION TO B WITHOUT M RIT, THAT TH R WAS
NO INDICATION IN ANY  V NT THAT TH FUND OR TH  MPLOY R HAD B  N PR 
JUDIC D BY TH LAT FILING.

Claima t co te ds that the employer had actual k owledge o 

MARCH 24 , 1 97 5 BY VIRTU OF H R CALL TO H R SUP RVISOR. TH R F R  
FOUND THAT TH INFORMATION GIV N TO TH SUP RVISOR WAS THAT CLAIMANT
WAS UNABL TO WORK AND THAT SH HAD INJUR D H R SHOULD R H CONCLUD D
THAT TH S TWO STAT M NTS TAK N ALON W R NOT SUFFICI NT TO INDICAT 
KNOWL DG OF AN ACCID NTAL INJURY, TH R FOR , TH  MPLOY R DID NOT
HAV ACTUAL KNOWL DG OF TH INJURY UNTIL ON OR ABOUT APRIL 2 5 , 1 97 5
AND THAT TH R AFT R A D NIAL IN PROP R FORM WAS MAD BY TH FUND ON
MAY 12, 1975.

Cl im nt h d first been seen by dr. zerz n of the perm nente
CLINIC ON MARCH 2 7 , 1 97 5 . AFT R THR  VISITS, DR. Z RZAN INDICAT D
CLAIMANT WAS SUFF RING FROM C RVICAL SPONDYLOSIS, NARROWING DISC
SPAC S C 4 TO C 7 , C4 5 SPONDYLOLISTH SIS, CALCIFICATION AND SUPRA-
SPI NATUS T NDON, RIGHT. H F LT THAT THIS WAS AN ILLN SS NOT ARISING
OUT OF H R  MPLOYM NT.

Dr. ADLHOCH, ON JULY I , 1 9 7 5 , INDICAT D that the  njury was not

CAUS D BY CLAIMANT'S  MPLOYM NT, STATING THAT WH N H  XAMIN D CLAIM
ANT ON OR ABOUT JUN 5 , 1 97 5 SH TOLD HIM THAT SH HAD INJUR D H R RIGHT
SHOULD R WHIL SH WAS SHAKING (UND RSCOR D) A SHAG RUG. DR. POST,

’ 
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AUGUST 1 1 1·97 5 1 SAID CLAIMANT TOLD HIM AT THAT Tl ME THAT THE INJURY 
OR THE TIME THAT SHE BEGAN EXPERIENCING PAIN ON THE RIGHT SIDE OF HER. 
NECK AND SHOULDER WAS_ ON MARCH 21 • HE DIAGNOSED HER PROBLEM AS NECK 
AND RIGHT SHOULDER PAIN SECONDARY TO CERVICAL DEGENERATIVE ARTHRITIS 
AND STATED THAT HE SUSPECTED HER LIMITATION OF MOTION DESCRIBED IN HIS 
REPORT WA$ NOT PARTICULARLY RELATED TO THE INJURY BUT TO THE UNDERLYING 
DEGENERATIVE ARTHRITIC CONDITION• HE FOUND THAT CLAIMANT HAD MINIIVIAL 
RESIDUAL SYMPTOMS AND PHYSICAL FINDINGS• 

ON SEPTEMBER 19 1 1975 1 DR• POST SAID THAT THE ON-THE-JOB INJURY 
OF MARCH 197 5 AGGRAVATED THE PREEXISTING SYMPTOMATIC DEGENERATIVE 
ARTHRITIC CONDITION IN CLAIMANT'S CERVICAL SPINE• 

THE REFEREE FELT THAT CLAIMANT VACILLATED TO A CONSIDERABLE 
EXTENT IN HER TESTIMONY WITH RESPECT TO THE DATE OF THE CLAIMED INJURY
ALSO CLAIMANT HAD REACHED THE RETIREMENT AGE OF 6 5 AND HAD ANNOUNCED 
HER RETIREMENT• HE FELT THAT THE INCONSISTENCIES IN CLAIMANT'S OWN 
TESTIMONY RAISED CONSIDERABLE QUESTION AS TO HER CREDIBILITY. 

TAKING INTO CONSIDERATION ALL THE EVIDENCE, CLAIMANT'S LACK OF 
CREDIBILITY, BOTH ORAL AND WRITTEN, AND THE DIFFERENT HISTORIES RELATED 
BY CLAIMANT TO THE TREATING DOCTORS, THE REFEREE CONCLUDED THAT CLAIM
ANT HAD NOT SUSTAINED A COMPENSABLE INJURY AND, THEREFORE, THE DENIAL 

-BY THE STATE ACCIDENT INSURANCE FUND WAS PROPER BUT BECAUSE THE CLAIM 
WAS DENIED WITHIN THE 1 4 DAV PERIOD AFTER NOTICE, NO TEMPORARY TOTAL 
DISABILITY COMPENSATION, PENALTIES OR ATTORNEY'S FEES WOULD BE ALLOWED 0 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSION 
REACHED BY THE REFEREE• IT FEELS THAT THE MEDICAL EVIDENCE DOES SUP
PORT CLAIMANT'S CONTENTION THAT SHE SUFFERED A COMPENSABLE INJURY• 
THE BOARD FINDS THAT CLAIMANT WAS SOMEWHAT CONFUSED BY THE ATTORNEYS 
AT THE HEARING, THAT SHE SHOULD BE CONSIDERED AS A CREDIBLE WITNESS 
AND HER CLAIM SHOULD BE ACCEPTED BY THE FUND 0 HOWEVER, BECAUSE OF 
THE CONFUSION SURROUNDING THIS PARTICULAR CASE, NO PENALTIES SHOULD 
BE IMPOSED 0 

THE BOARD CONCLUDES THAT CLAIMANT'S CLAIM SHOULD BE REMANDED 
TO THE STATE ACCIDENT INSURANCE FUND TO BE ACCEPTED AND FOR THE PAY
MENT OF COMPENSATION AS PROVIDED BY LAW, AND HER ATTORNEY SHOULD BE 
AWARDED A REASONABLE ATTORNEY'S FEE TO BE PAID BY THE FUND PURSUANT 
TO THE PROVISIONS OF ORS 656e386e 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 3 1 , 197 5 IS REVERSED• 

CLAIMANT'S CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE 
FUND FOR ACCEPTANCE AND PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, 
COMMENCING MARCH 21, 1975 AND UNTIL THE CLAIM IS CLOSED PURSUANT 
TO THE PROVISIONS OF ORS 6 5 6 • 2 6 8 • 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE, 
PURSUANT TO THE PROVISIONS OF ORS 656.386, THE SUM OF 600 DOLLARS, 
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

CLAIMANT' s COUNSEL IS AWARDED AS A REASONABLE ATTORNEY' s FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 4 00 
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 

-22-

ON AUGUST 1 , 1 9 7  , SAID CLAIMANT TOLD HIM AT THAT TIME THAT THE INJURY
OR THE TIME THAT SHE BEGAN EXPERIENCING PAIN ON THE RIGHT SIDE OF HER
NECK AND SHOULDER WAS ON MARCH 21, HE DIAGNOSED HER PROBLEM AS NECK
AND RIGHT SHOULDER PAIN SECONDARY TO CERVICAL DEGENERATIVE ARTHRITIS
AND STATED THAT HE SUSPECTED HER LIMITATION OF MOTION DESCRIBED IN HIS
REPORT WAS NOT PARTICULARLY RELATED TO THE INJURY BUT TO THE UNDERLYING
DEGENERATIVE ARTHRITIC CONDITION. HE FOUND THAT CLAIMANT HAD MINIMAL
RESIDUAL SYMPTOMS AND PHYSICAL FINDINGS.

On SEPTEMBER 1 9 , 1 9 7 , DR. POST SAID THAT THE ON THE JOB INJURY
OF MARCH 1 9 7 AGGRAVATED THE PREEXISTING SYMPTOMATIC DEGENERATIVE
ARTHRITIC CONDITION IN CLAIMANT1 S CERVICAL SPINE.

The REFEREE FELT THAT CLAIMANT VACILLATED TO A CONSIDERABLE
EXTENT IN HER TESTIMONY WITH RESPECT TO THE DATE OF THE CLAIMED 1NJURY-
ALSO CLAIMANT HAD REACHED THE RETIREMENT AGE OF 6  AND HAD ANNOUNCED
HER RETIREMENT. HE FELT THAT THE INCONSISTENCIES IN CLAIMANT'S OWN
TESTIMONY RAISED CONSIDERABLE QUESTION AS TO HER CREDIBILITY.

Taki g i to co sideratio all the evide ce, claima t's lack of

credibility, both oral a d writte , a d the differe t histories related
BY CLAIMANT TO TH TR ATING DOCTORS, TH R F R  CONCLUD D THAT CLAIM
ANT HAD NOT SUSTAIN D A COMP NSABL INJURY AND, TH R FOR , TH D NIAL
BY TH STAT ACCID NT INSURANC FUND WAS PROP R BUT B CAUS TH CLAIM
WAS D NI D WITHIN TH 14 DAY P RIOD AFT R NOTIC , NO T MPORARY TOTAL
DISABILITY COMP NSATION, P NALTI S OR ATTORN Y'S F  S WOULD B ALLOW D.

The bo rd, on de novo review, dis grees with the conclusion
REACHED BY THE REFEREE. IT FEELS THAT THE MEDICAL EVIDENCE DOES SUP
PORT cl im nt s contention th t she suffered  compens ble injury.
THE BOARD FINDS THAT CLAIMANT WAS SOMEWHAT CONFUSED BY THE ATTORNEYS
AT THE HEARING, THAT SHE SHOULD BE CONSIDERED AS A CREDIBLE WITNESS
AND HER CLAIM SHOULD BE ACCEPTED BY THE FUND. HOWEVER, BECAUSE OF
THE CONFUSION SURROUNDING THIS PARTICULAR CASE, NO PENALTIES SHOULD
BE IMPOSED,

The bo rd concludes th t cl im nt's cl im should be rem nded
TO THE STATE ACCIDENT INSURANCE FUND TO BE ACCEPTED AND FOR THE PAY
MENT OF COMPENSATION AS PROVIDED BY LAW, AND HER ATTORNEY SHOULD BE
AWARDED A REASONABLE ATTORNEY S FEE TO BE PAID BY THE FUND PURSUANT
TO THE PROVISIONS OF ORS 6 6.386.

ORDER
The ORD R OF TH R F R  DAT D OCTOB R 3 1 , 1 975 IS R V RS D.

Claima t's claim is rema ded to the state accide t i sura ce

FUND FOR ACC PTANC AND PAYM NT OF COMP NSATION, AS PROVID D BY LAW,
COMM NCING MARCH 2 1 , 1 9 7 5 AND UNTIL TH CLAIM IS CLOS D PURSUANT
TO TH PROVISIONS OF ORS 6 5 6 . 2 6 8 .

Claima t's cou sel is awarded as a reaso able attor ey's fee,
PURSUANT TO THE PROVISIONS OF ORS 6  6 . 3 8 6 , THE SUM OF 6 00 DOLLARS,
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

Claima t's cou sel is awarded as a reaso able attor ey's fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 4 00
DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND.
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CASE NO. 74-4391 

EDDIE M. STAGGS, CLAIMANT 
COONS, COLE AND ANDERSON, 

CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY SAIF 

MARCH 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS 0 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH DIRECTED IT TO PAY CLAIMANT COMPENSATION FOR 

PER MANE NT TOTAL DISABILITY, EFFECTIVE THE DATE OF HIS ORDER ( OCTOBER 

17, 1975). 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON MAY 14, 1965 WHICH 

REQUIRED A LAMINECTOMY AND DISC REMOVAL ON JULY 21, 1965 0 CLAIMANT 

WAS REFERRED TO WHAT IS NOW DENOMINATED AS THE DISABILITY PREVENTION 

DIVISION OF THE WORKMEN'S COMPENSATION BOARD IN THE LATTER PART OF 

1 96 5 WHERE THE EVALUATIONS REVEALED LIMITED INTELLIGENCE AND SERIOUS 

PSYCHOPATHOLOGY - THE PROGNOSIS FOR REHABILITATION WAS GUARDED ALTHOUGH 

CLAIMANT WAS CONSIDERED A FAIR CANDIDATE FOR RETRAINING. CLAIMANT WAS 

DISCHARGED WITH A FINDING OF' MODERATE' PHYSICAL DISABILITY. 

(N THE EARLY PART OF 196 7 CLAIMANT HAD A SPINAL FUSION AND AGAIN 

WAS REFERRED TO PORTLAND WHERE SIMILAR PSYCHOLOGICAL FINDINGS WERE 

MADE• THE DISCHARGE SUMMARY DATED JULY 196 8 REVEALED MODERATE 

PHYSICAL DISABILITY AND MODERATE PSYCHOPATHOLOGY 0 ON DECEMBER 2, 

1968 CLAIMANT HAD ANOTHER FUSION 0 DR 0 EMBICK, AN ORTHOPEDIC SURGEON 

WHO WAS CLAIMANT'S PRIMARY TREATING DOCTOR THROUGHOUT THE PERIOD, 

STATED IN A CLOSING REPORT DATED JUNE 4, 197 0 THAT THERE WAS A SOLID 

FUSION, HOWEVER, THE UNION WAS NOT ENCOURAGING AND THE BACK AND LEG 

PAIN WOULD LIKELY CONTINUE BECAUSE OF THE ARACHNOIDITIS 0 CLAIMANT HAD 

PERMANENT DISABILITY WHICH HE RATED AT 7 5 PER CENT LOSS OF FUNCTION 

OF AN ARM 0 ON JULY 2 2, 1970 A DETERMINATION ORDER AWARDED CLAIMANT 

108•75 DEGREES FOR 7 5 PER CENT LOSS OF AN ARM FOR UNSCHEDULED DIS-

ABI LITY 0 

THEREAFTER, CLAIMANT WAS SEEN BY DR 0 FOX 9 AN OSTEOPATHIC PHY
SICIAN, COMPLAINING OF A WORSENED CONDITION AND WAS EXAMINED BY DR 0 

HOCKEY I A NE UROSURGEON 0 IN MARCH 1 9 7 1 • DR 0 HOCKEY FOUND POST-OP 

LUMBAR LAM I NEC TOM IE S AND FUS IONS AND STATED THERE WAS CONSIDERABLE 

FUNCTIONAL OVERLAY BUT THAT CLAIMANT SHOULD BE ABLE TO DO SOME TYPE 

OF WORK 0 CLAIMANT HAD HAD A TRANSVERSE PROCESS FUSION IN 1970 0 

CLAIMANT WAS THEN SEEN BY DR 0 KUYKENDALL, A NEUROSURGEON, WHO 
STATED THAT CLAIMANT HAD ARACHNOIDITIS AND NERVE ROOT SCARRING DUE TO 

THE MUL Tl PLE OPE RAT IONS 0 IN AUGUST 1 9 7 3 0 DR 0 Kl MBERLEY I AN ORTHOPEDIC 

SURGEON, EXAM I NED CLAIMANT AND STATED THAT IT WAS IMPOSSIBLE FOR 

CLAIMANT TO DO ANY WORK 9 HE SUGGESTED ANOTHER FUSION 0 ON SEPTEMBER 

17 1 1973 THE FUND REOPENED THE CASE AND ON OCTOBER 18 1 1973 THE FUSION 

WAS PERFORMED• 

DR 0 KIMBERLEY, IN A CLOSING REPORT DATED JULY 1 0 • 197 4 • INDICATED 

A GUARDED PROGNOSIS, STATING CLAIMANT'S ATTITUDE TOWARDS WORK WAS 

GOOD BUT THAT CL.Al MANT SHOULD LOSE WEIGHT• ON AUGUST 2 3 • 1 9 7 4 A SECONi., 

DETERMINATION ORDER AWARDED CLAIMANT AN ADDITIONAL 2 1 • 7 5 DEGREES FOR 

1 5 PER CENT UNSCHEDULED LOW BACK DISABILITY AND ON AUGUST 29 1 1 974 AN 

AMENDED DETERMINATION ORDER WAS ISSUED WHICH MERELY CORRECTED THE 

VALUE OF THE AWARD• 

AFTER THE ENTRY OF THE TWO DETERMINATION ORDERS, DR 0 KIMBERLEY 

-23-

WCB CAS NO. 74-4391 MARCH 24, 1976

 DDI M. STAGGS, CLAIMANT
COONS, COLE AND ANDERSON,

cla mant s ATTYS,
D PT. OF JUSTIC , D F NS ATTV.
R QU ST FOR R VI W BY SAIF

Reviewed by board members wilso a d Phillips.

The state accide t i sura ce fu d requests board review of the
referee s order which directed it to pay claima t compe satio for
P RMAN NT TOTAL DISABILITY,  FF CTIV TH DAT OF HIS ORD R (OCTOB R
17, 1975).

ClAI MANT SUFF R D A COMP NSABL INJURY ON MAY 14, 1965 WHICH

R QUIR D A LAM IN CTOMY AND DISC R MOVAL ON JULY 2 1 , 1 9 6 5 . CLAI MANT
WAS R F RR D TO WHAT IS NOW D NOMINAT D AS TH DISABILITY PR V NTION
DIVISION OF TH WORKM N S COMP NSATION BOARD IN TH LATT R PART OF
1 96 5 WH R TH  VALUATIONS R V AL D LIMIT D INT LLIG NC AND S RIOUS
PSYCHOPATHOLOGY TH PROGNOSIS FOR R HABILITATION WAS GUARD D ALTHOUGH
CLAIMANT WAS CONSID R D A FAIR CANDIDAT FOR R TRAINING. CLAIMANT WAS
DISCHARG D WITH A FINDING OF 'MOD RAT 1 PHYSICAL DISABILITY.

In TH  ARLY PART OF 1 96 7 CLAIMANT HAD A SPINAL FUSION AND AGAIN
WAS R F RR D TO PORTLAND WH R SIMILAR PSYCHOLOGICAL FINDINGS W R 
MAD . TH DISCHARG SUMMARY DAT D JULY 1 96 8 R V AL D MOD RAT 
PHYSICAL DISABILITY AND MOD RAT PSYCHOPATHOLOGY. ON D C MB R Z ,
1 9 6 8 CLAIMANT HAD ANOTH R FUSION. DR.  MBICK, AN ORTHOP DIC SURG ON
WHO WAS CLAIMANT S PRIMARY TR ATING DOCTOR THROUGHOUT TH P RIOD,
STAT D IN A CLOSING R PORT DAT D JUN 4 , 1 9 7 0 THAT TH R WAS A SOLID
FUSION, HOW V R, TH UNION WAS NOT  NCOURAGING AND TH BACK AND L G
PAIN WOULD LIK LY CONTINU B CAUS OF TH ARACHNOIDITIS. CLAIMANT HAD
P RMAN NT DISABILITY WHICH H RAT D AT 7 5 P R C NT LOSS OF FUNCTION
OF AN ARM. ON JULY 2 2 , 1 97 0 A D T RMINATION ORD R AWARD D CLAIMANT
1 08 . 7 5 D GR  S FOR 75 P R C NT LOSS OF AN ARM FOR UNSCH DUL D DIS
ABILITY.

Thereafter, claima t was see by dr. fox, a osteopathic phy

s c an, COMPLAINING OF A WORS N D CONDITION AND WAS  XAMIN D BY DR,
HOCK Y, A N UROSURG ON, IN MARCH 1971, DR, HOCK Y FOUND POST OP
LUMBAR LAMIN CTOMI S AND FUSIONS AND STAT D TH R WAS CONSID RABL 
FUNCTIONAL OV RLAY BUT THAT CLAIMANT SHOULD B ABL TO DO SOM TYP 
OF WORK. CLAIMANT HAD HAD A TRANSV RS PROC SS FUSION IN 1 97 0 .

Claima t was the see by dr. kuyke dall, a  eurosurgeo , who

STAT D THAT CLAIMANT HAD ARACHNOIDITIS AND N RV ROOT SCARRING DU TO
TH MULTIPL OP RATIONS. IN AUGUST 1 9 73 , DR. KIMB RL Y, AN ORTHOP DIC
SURG ON,  XAMIN D CLAIMANT AND STAT D THAT IT WAS IMPOSSIBL FOR
CLAIMANT TO DO ANY WORK, H SUGG ST D ANOTH R FUSION. ON S PT MB R
1 7 , 1 973 TH FUND R OP N D TH CAS AND ON OCTOB R 1 8 , 1 973 TH FUSION
WAS P RFORM D.

Dr. KIMB RL Y, IN A CLOSING R PORT DAT D JULY 1 0 , 1 974 , INDICAT D
A GUARD D PROGNOSIS, STATING CLAIMANT'S ATTITUD TOWARDS WORK WAS
GOOD BUT THAT CLAIMANT SHOULD LOS W IGHT. ON AUGUST 2 3 , 1 9 7 4 A S CONu
D T RMINATION ORD R AWARD D CLAIMANT AN ADDITIONAL 2 1.75 D GR  S FOR
15 P R C NT UNSCH DUL D LOW BACK DISABILITY AND ON AUGUST 2 9 , 1 9 7 4 AN
AM ND D D T RMINATION ORD R WAS ISSU D WHICH M R LY CORR CT D TH 
VALU OF TH AWARD.

After the e try of the two determi atio orders, dr. kimberley
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OCTOBER 9, 1 9 7 4, INDICATED THAT THE ADDITIONAL RATING CLAIMANT RE
CEIVED WAS ADEQUATE AND THAT CLAIMANT DEFINITELY WAS NOT A PERMANENT 

TOTAL CASE AND HE WAS NOT IN NEED OF ACTIVE TREATMENT. HOWEVER, A 

LETTER FROM THE SUPERVISING COUNSELOR FOR THE VOCATIONAL REHABILITATION 

DIVISION IN CLAIMANT'S AREA, DATED FEBRUARY 2 8, 197 5, STATED THAT 

CLAIMANT WOULD NOT BE ABLE TO RESUME TRAINING IN ANY OCCUPATION EXCEPT 

WHERE HE HAD TO WORK ONLY ONE AND A HALF HOURS AT A TIME AND THEN HAVE 

20 OR 30 MINUTES AVAILABLE FOR REST 0 THIS REPORT INDICATED CLAIMANT 

WAS ATTEMPTING TO LEARN TELEVISION REPAIR IN A SMALL TELEVISION AND 

RADIO SHOP BUT THE COUNSELOR FELT CLAIMANT WOULD HAVE DIFFICULTY MAKING 

HEADWAY IN THAT BUSINESS BECAUSE OF LIMITED CLIENTELE 0 

f N MAY 1 9 7 5 CLAIMANT WAS SEEN BY DR 0 ROBINSON, AN ORTHOPEDIST• 

WHO INDICATED THAT CLAIMANT WAS SEVERELY DISABLED 0 WHETHER CLAIMANT 

WAS PERMANENTLY AND TOTALLY DISABLED WAS QUESTIONABLE AND HE SUGGESTED 

CLAIMANT BE REFERRED TO THE ORTHOPEDIC CONSULTANTS FOR AN EVALUATION• 

ON AUGUST 2 6, 1 9 7 5, THE ORT HOPE DIC CONSULTANTS I ND !CATE � TI-IAT ONE MORE 

ATTEMPT AT VOCATIONAL REHABILITATION SHOULD BE MADE TO PUT CLAIMANT 

IN A SEDENTARY OCCUPATION SUCH AS LIGHT BENCH WORK AND THAT CLAIMANT 

SHOULD BE 'WEANED' FROM NARCOTICS. IT WAS THEIR OPINION THAT CLAIMANT'S 

TOTAL LOSS FUNCTION OF THE BACK WAS SEVERE AND THAT IT WAS DOUBTFUL 

THAT CLAIMANT COULD SUCCESSFULLY HANDLE A BUSINESS VENTURE WHICH HE 

HAD ATTEMPTED. 

CLAIMANT HAS AN EIGHTH GRADE EDUCATION AND MOST OF HIS ADULT 
WORKING LIFE HAS BEEN IN HEAVY EQUIPMENT OPERATION 0 HE HAS NOT WORKED 

FOR WAGES SINCE JANUARY 1971 ALTHOUGH HE ATTEMPTED TO WORK IN AN ON

THE-JOB SITUATION REGARD I NG SMALL APPLIANCES BUT WAS UNSUCCE SSFUL 0 

THE REFEREE FOUND THAT CLAIMANT'S NEED FOR FURTHER MEDICAL CARE 

AND TREATMENT WAS NOT SUPPORTED BY THE EVIDENCE NOR DID THE EVIDENCE 

SUPPORT CLAIMANT'S ENTITLEMENT TO TEMPORARY TOTAL DISABILITY COMPEN

SATION BEYOND THAT WHICH HAD BEEN PROVIDED FOR BY THE DETERMINATION 

ORDERS IN AUGUST 1 9 7 4 • 

THE REFEREE, AFTER TAKING INTO ACCOUNT CLAIMANT'S AGE, EDUCATION, 

TRAINING AND POTENTIAL, TOGETHER WITH HIS MULTIPLE SURGERIES AND RESI

DUALS, CONCLUDED THAT CLAIMANT WAS UNABLE TO WORK GAINFULLY, SUITABLY 

AND REGULARLY AND, THEREFORE, WAS ENTITLED TO AN AWARD FOR PERMANENT 

TOTAL DISABILITY 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLUSIONS 

OF THE REFEREE. 

0N FEBRUARY 1 4, 1 9 7 5 THE FUND F !LED A. MOTION FOR AN ORDER DIS

MISSING CLAIMANT'S REQUEST FOR HEARING ON THE GROUNDS AND FOR THE 

REASON THAT THE ACCIDENT INVOLVED OCCURRED ON OR ABOUT MAY 1 4 • I 96 5, 

THE CASE WAS ORIGINALLY CLOSED BY A DETERMINATION ORDER OF JULY 22, 

1970 1 AND THE FUND, BY ITS LETTER OF SEPTEMBER 17, 1973 1 EXERCISED 

ITS OWN MOTION JURISDICTION IN REOPENING THE CASE AND THAT SINCE THE 

FUND DID NOT DIMINISH THE FORMER AWARD NOR DID IT DENY ANY MEDICAL 

CARE OR HOSPITAL CARE, THE DETERMINATION ORDER OF AUGUST 23, 1974 • 

AS AMENDED, WAS NOT AN APPEALABLE ORDER. ALTHOUGH THIS MOTION WAS 

BEFORE THE REFEREE, NO DECISION WAS MADE BY HIM 0 THE BOARD FINDS THE 

MOTION WHOLLY WITHOUT MERIT AND 1 BY THIS ORDER, DENIES IT 0 

THE BOARD ALSO FINDS THAT THE FUND SHOULD PAY THE ORTHOPEDIC 
CONSULTANTS THEIR FEE FOR THE EXAMINATION OF CLAIMANT INASMUCH AS IT 

WAS DONE TO PROPERLY DETERMINE CLAIMANT• S DISABILITY AND NOT FOR THE 
PURPOSE OF ASSISTING CLAIMANT IN THE PROSECUTION OF HIS CASE. 

THE ORDER OF THE REFEREE DATED OCTOBER 17 1 1975 IS AFFIRMED. 
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ON OCTOB R 9 , 1 9 7 4 , INDICAT D THAT TH ADDITIONAL. RATING CLAIMANT R 
C IV D WAS AD QUAT AND THAT CLAIMANT D FINIT LY WAS NOT A P RMAN NT
TOTAL CAS AND H WAS NOT IN N  D OF ACTIV TR ATM NT. HOW V R, A
L TT R FROM TH SUP RVISING COUNS LOR FOR TH VOCATIONAL R HABILITATION
DIVISION IN CLAIMANT* S AR A, DAT D F BRUARY 28, 1 975 , STAT D THAT
CLAIMANT WOULD NOT B ABL TO R SUM TRAINING IN ANY OCCUPATION  XC PT
WH R H HAD TO WORK ONLY ON AND A HALF HOURS AT A TIM AND TH N HAV 
2 0 OR 3 0 MINUT S AVAILABL FOR R ST, THIS R PORT INDICAT D CLAIMANT
WAS ATT MPTING TO L ARN T L VISION R PAIR IN A SMALL T L VISION AND
RADIO SHOP BUT TH COUNS LOR F LT CLAIMANT WOULD HAV DIFFICULTY MAKING
H ADWAY IN THAT BUSIN SS B CAUS OF LIMIT D CLI NT L .

In MAY 1 9 7 5 CLAIMANT WAS S  N BY DR. ROBINSON, AN ORTHOP DIST,
WHO INDICAT D THAT CLAIMANT WAS S V R LY DISABL D. WH TH R CLAIMANT
WAS P RMAN NTLY AND TOTALLY DISABL D WAS QU STIONABL AND H SUGG ST D
CLAIMANT B R F RR D TO TH ORTHOP DIC CONSULTANTS FOR AN  VALUAT ION .
ON AUGUST 2 6 , 1 9 7 5 , TH ORTHOP DIC CONSULTANTS INDICAT D THAT ON MOR 
ATT MPT AT VOCATIONAL R HABILITATION SHOULD B MAD TO PUT CLAIMANT
IN A S D NTARY OCCUPATION SUCH AS LIGHT B NCH WORK AND THAT CLAIMANT
SHOULD B 'W AN D1 FROM NARCOTICS. IT WAS TH IR OPINION THAT C LA I MANT* S
TOTAL LOSS FUNCTION OF TH BACK WAS S V R AND THAT IT WAS DOUBTFUL
THAT CLAIMANT COULD SUCC SSFULLY HANDL A BUSIN SS V NTUR WHICH H 
HAD ATT MPT D.

Claima t has a eighth grade educatio a d most of his adult

WORKING LIF HAS B  N IN H AVY  QUIPM NT OP RATION. H HAS NOT WORK D
FOR WAG S SINC JANUARY 197 1 ALTHOUGH H ATT MPT D TO WORK IN AN ON-
TH -JOB SITUATION R GARDING SMALL APPLIANC S BUT WAS UNSUCC SSFUL.

The R F R  FOUND THAT CLAIMANT'S N  D FOR FURTH R M DICAL CAR 
AND TR ATM NT WAS NOT SUPPORT D BY TH  VID NC NOR DID TH  VID NC 
SUPPORT CLAIMANT'S  NTITL M NT TO T MPORARY TOTAL DISABILITY COMP N
SATION B YOND THAT WHICH HAD B  N PROVID D FOR BY TH D T RMINATION
ORD RS IN AUGUST 1974.

The referee, after taki g i to accou t claima t s age, educatio ,
TRAINING AND POT NTIAL, TOG TH R WITH HIS MULTIPL SURG RI S AND R SI
DUALS, CONCLUD D THAT CLAIMANT WAS UNABL TO WORK GAINFULLY, SUITABLY
AND R GULARLY AND, TH R FOR , WAS  NTITL D TO AN AWARD FOR P RMAN NT
TOTAL DISABILITY.

The bo rd, on de novo review,  ffirms the findings  nd conclusions
OF THE REFEREE.

On F BRUARY 1 4 , 1 9 7 5 TH FUND FIL D A MOTION FOR AN ORD R DIS
MISSING cla mant s R QU ST FOR H ARING ON TH GROUNDS AND FOR TH 
R ASON THAT TH ACCID NT INVOLV D OCCURR D ON OR ABOUT MAY 1 4 , 196 5 ,
TH CAS WAS ORIGINALLY CLOS D BY A D T RMINATION ORD R OF JULY 22,
1 97 0 , AND TH FUND, BY ITS L TT R OF S PT MB R 1 7 , 1 9 73 ,  X RCIS D
ITS OWN MOTION JURISDICTION IN R OP NING TH CAS AND THAT SINC TH 
FUND DID NOT DIMINISH TH FORM R AWARD NOR DID IT D NY ANY M DICAL
CAR OR HOSPITAL CAR , TH D T RMINATION ORD R OF AUGUST 23 , 1 9 74 ,
AS AM ND D, WAS NOT AN APP ALABL ORD R. ALTHOUGH THIS MOTION WAS
B FOR TH R F R  , NO D CISION WAS MAD BY HIM. TH BOARD FINDS TH 
MOTION WHOLLY WITHOUT M RIT AND, BY THIS ORD R, D NI S IT.

The bo rd  lso finds th t the fund should p y the orthopedic
CONSULTANTS TH IR F  FOR TH  XAMINATION OF CLAIMANT INASMUCH AS IT
WAS DON TO PROP RLY D T RMIN CLAIMANT'S DISABILITY AND NOT FOR TH 
PURPOS OF ASSISTING CLAIMANT IN TH PROS CUTION OF HIS CAS .

ORDER
The order of the referee d ted October i 7, 197 is  ffirmed.
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MOTION MADE BY THE STATE ACCIDENT INSURANCE FUND ON FEB

RUARY 1 4, 1975 TO DISMISS CL.Al MANT' S REQUEST FOR HEARi NG IS DENIED 0 

THE STATE ACCIDENT INSURANCE FUND IS DIRECTED TO PAY TO THE ORTHO
PEDIC CONSULTANTS THEIR FEE CHARGED FOR THE EXAMINATION OF CLAIMANT ON 
AUGUST 2 5 1 1 9 7 5 • 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION W 1TH THIS BOARD REVIEW I THE SUM OF 4 O O 
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUN0 0 

WCB CASE NO. 75-1161 

EARNEST L. KITTS, CLAIMANT 
RASK ANO HEFFERIN 1 CLAIMANT'S ATTYS. 
DEPT. OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

MARCH 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH DIRECTED IT TO PAY TEMPORARY TOTAL DISABILITY 

COMPENSATION FROM APRIL 15 1 197 5 UNTIL TERMINATION IS AUTHORIZED 
PURSUANT TO ORS 6 5 6 • 2 6 8 BUT PERMITTED THE FUND TO OFFSET ANY PAYMENTS 
FOR PERMANENT PARTIAL DISABILITY MADE AFTER THE MARCH 1 1 1 197 5 DETER
MINATION ORDER ANO DURING THE SAME PERIOD OF TIME THE TEMPORARY TOTAL 
DISABILITY PAYMENT WAS ORDERED TO BE PAID• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 12 1 1 973 • 
HE RECEIVED TREATMENT FROM OR 0 WISDOM AND 1 ULTIMATELY, WAS HOSPI
TALIZED IN THE PROVIDENCE HOSPITAL IN PORTLAND IN TRACTION FOR A PERIOD 
OF TEN DAYSe THE DESIRED RELIEF WAS NOT ACCOMPLISHED AND CLAIMANT 
WAS REHOSPITALIZED ON MAY 2 1 19 74 AND A MYELOGRAM REVEALED A PROBLEM 
AT L4-5 0 A LAMINECTOMY WAS PERFORMED ON MAY 8 0 1974 AND DR• WISDOM 
LAST SAW CLAIMANT ON JULY 12 1 1974 AT WHICH TIME CLAIMANT WAS STILL 
HAVING SIGNIFICANT LOW BACK PAIN, PRIMARILY MUSCULAR 0 DR 0 WISDOM 
ADVISED CLAIMANT HE WOULD BE UNABLE TO RETURN TO HIS PREVIOUS WORK 
AND SHOULD SEEK RETRAINING IN ANOTHER FIELD 0 

fN AUGUST 197 4 CL.Al MANT MOVED TO WASHINGTON AND SOUGHT MEDICAL 
ATTENTION FROM DR 0 HOFFMAN, WHO RESIDED IN LEWISTON, IDAHOe AFTER 
TREATING CLAIMANT THROUGH NOVEMBER 1974 1 DR 0 HOFFMAN REFERRED HIM 
TO DRe COL.BURN WHO CONTINUED TO TREAT CLAIMANT• HE WAS AWARE CL.AIMANT 
WAS HAVING VERY SERIOUS PROBLEMS BUT DID NOT FEEL THAT THERE WAS MUCH 
THAT HE COULD DO TO ALLEVIATE THEM 0 HE DID NOT FEEL ANY SURGICAL PRO
CEDURE WAS INDICATED AND THOUGHT THAT AN EVALUATION BY THE PAIN CLINIC 
IN PORTLAND MIGHT BE USEFUL, HOWEVER, CLAIMANT WAS NEVER SE::.EN BY THE 
PAIN CLINIC 0 ON FEBRUARY 6 1 1 975 DR 0 COLBURN ADVISED THE FUND THAT HE 
THOUGHT CL.AIMANT HAD REACHED A STATIONARY LEVEL AND HE HAD NO FURTHER 
PLANS OR TREATMENT. BASED UPON THAT REPORT, _A DETERMINATION ORDER 
WA_S MAILED ON MARCH 1 1 , 197 5 WHEREBY CLAIMANT WAS AWARDED 6 4 DEGREES 
FOR 20 PER CENT UNSCHEDULED LOW BACK OISABILITY0 

IMMEDI.ATELY FOLLOWING THE ISSUANCE OF THE DETERMINATION ORDER 
CLAIMANT REQUESTED A HEARING 0 DR 0 THORSON, A COLLEA.GUE OF DR 0 COLBURN, 
ON APRIL I 6 1 I 9 7 5 WROTE A I TO WHOM IT MAY CONCERN' LETTER ADDRESSED 
TO THE ATTORNEY GENERAL, PORTLAND, OREGON (THIS LETTER WAS RECEIVED 
BY THE FUND ON APR IL 2 3 1 197 5) 1 STATING THAT CLAIMANT WAS INDEFINITELY 
DISABLED FROM CUSTOMARY OCCUPATION AT TH IS POINT AND THAT IF HE WAS 
TO BE GAINFULLY EMPLOYED HE MUST BE RETRAINED FOR LIGHTER WORK, THE 

-2s-

The motion m de by the st te  ccident insur nce fund on Feb
ru ry 1 4 , 1 9 7  TO DISMISS CLAIMANT'S REQUEST FOR HEARING IS DENIED,

The st te  ccident insur nce fund is directed to p y to the ORTHO
PEDIC CONSULTANTS THEIR FEE CHARGED FOR THE EXAMINATION OF CLAIMANT ON
AUGUST 2  , 1 9 7  ,

Claima t s cou sel is awarded as a reaso able attor ey s fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 4 00
DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND.

WCB CAS NO. 75-1161 MARCH 24, 1976

 ARN ST L. KITTS, CLAIMANT
RASK AND H FF RIN, CLAIMANT'S ATTYS.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of the
referee s order which directed it to pay temporary total disability
COMP NSATION FROM APRIL 1 5, 1975 UNTIL T RMINATION IS AUTHORIZ D
PURSUANT TO ORS 6 5 6 . 2 6 8 BUT P RMITT D TH FUND TO OFFS T ANY PAYM NTS
FOR P RMAN NT PARTIAL DISABILITY MAD AFT R TH MARCH 1 1 , 1 9 7 5 D T R
MINATION ORD R AND DURING TH SAM P RIOD OF TIM TH T MPORARY TOTAL
DISABILITY PAYM NT WAS ORD R D TO B PAID.

Cla mant suffered a compensable  njury on December 12, 1973.

H R C IV D TR ATM NT FROM DR. WISDOM AND, ULTIMAT LY, WAS HOSPI
TALIZ D IN TH PROVID NC HOSPITAL IN PORTLAND IN TRACTION FOR A P RIOD
OF T N DAYS. TH D SIR D R LI F WAS NOT ACCOMPLISH D AND CLAIMANT
WAS R HOSPITALIZ D ON MAY 2 , 1 9 7 4 AND A MY LOGRAM R V AL D A PROBL M
AT L4 5 o A LAMIN CTOMY WAS P RFORM D ON MAY 8 , 1 97 4 AND DR. WISDOM
LAST SAW CLAIMANT ON JULY 1 2 , 1 9 7 4 AT WHICH TIM CLAIMANT WAS STILL
HAVING SIGNIFICANT LOW BACK PAIN, PRIMARILY MUSCULAR. DR, WISDOM
ADVIS D CLAIMANT H WOULD B UNABL TO R TURN TO HIS PR VIOUS WORK
AND SHOULD S  K R TRAINING IN ANOTH R FI LD.

In AUGUST 1 9 7 4 CLAIMANT MOV D TO WASHINGTON AND SOUGHT M DICAL
ATT NTION FROM DR. HOFFMAN, WHO R SID D IN L WISTON, IDAHO. AFT R
TR ATING CLAIMANT THROUGH NOV MB R 1974, DR. HOFFMAN R F RR D HIM
TO DR. COLBURN WHO CONTINU D TO TR AT CLAIMANT. H WAS AWAR CLAIMANT
WAS HAVING V RY S RIOUS PROBL MS BUT DID NOT F  L THAT TH R WAS MUCH
THAT H COULD DO TO ALL VIAT TH M. H DID NOT F  L ANY SURGICAL PRO
C DUR WAS INDICAT D AND THOUGHT THAT AN  VALUATION BY TH PAIN CLINIC
IN PORTLAND MIGHT B US FUL, HOW V R, CLAIMANT WAS N V R S  N BY TH 
PAIN CLINIC. ON F BRUARY 6 , 1 9 7 5 DR. COLBURN ADVIS D TH FUND THAT H 
THOUGHT CLAIMANT HAD R ACH D A STATIONARY L V L AND H HAD NO FURTH R
PLANS OR TR ATM NT. BAS D UPON THAT R PORT, A D T RMINATION ORD R
WAS MAIL D ON MARCH 1 1 , 1 9 75 WH R BY CLAIMANT WAS AWARD D 64 D GR  S
FOR 2 0 P R C NT UNSCH DUL D LOW BACK DISABILITY,

Immediately followi g the issua ce of the determi atio order
CLAIMANT R QU ST D A H ARING. DR. THORSON, A COLL AGU OF DR. COLBURN,
ON APRIL 16 , 19 7 5 WROT A TO WHOM IT MAY CONC RN' L TT R ADDR SS D
TO TH ATTORN Y G N RAL, PORTLAND, OR GON (THIS L TT R WAS R C IV D
BY TH FUND ON APRIL 2 3 , 1 9 7 5 ) , STATING THAT CLAIMANT WAS IND FINIT LY
DISABL D FROM CUSTOMARY OCCUPATION AT THIS POINT AND THAT IF H WAS
TO B GAINFULLY  MPLOY D H MUST B R TRAIN D FOR LIGHT R WORK, TH 
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THE BETTER 0 SINCE THE ISSUANCE OF THE DETERMINATION ORDER, 

THE FUND HAS PAID COMENSATION IN COMPLIANCE WITH THE DETERMINATION 

ORDER BUT HAS NOT PROVIDED CLAIMANT WITH ANY MEDICAL CARE OR TREAT

MENT. 

CLAIMANT'S REQUEST WAS SET FOR HEARING ON JULY 1 • 1975 - IT 

WAS POSTPONED BECAUSE ON JUNE 1 1 1 197 5 CLAIMANT HAD BEEN ADMITTED TO 

THE HOSPITAL BY DR 0 THORSON AND REMAINED HOSPITALIZED UNTIL JULY 1 1 

197 5 • UPON HIS DISCHARGE FROM THE HOSPITAL CLAIMANT RETURNED TO 

PORTLAND WHERE HE IS PRESENTLY RESIDING 0 CLAIMANT HAS NOT RECEIVED 

ANY MEDICAL CARE AND TREATMENT SINCE HIS DISCHARGE FROM THE HOSPITAL 

ALTHOUGH HE STILL TAKES MUSCLE RELAXANTS FOR PAIN. 

THE REFEREE FOUND SUBSTANTIAL EVIDENCE THAT CLAIMANT HAS A 
CONTINUING PROBLEM AND HE IS NOT IMPROVING• HE EXPRESSED CONCERN 

OVER THE REFUSAL BY THE FUND TO DO ANYTHING SINCE THE CLAIM WAS 

CLOSED BY THE DETERMINATION ORDER IN MARCH 19'75 1 DESPITE THE REPORT 

IT RECEIVED FROM DR 0 THORSON• THERE WERE NUMEROUS MEDICAL AND 

HOSPITAL BILLS FROM LEWISTON, IDAHO INVOLVING THE TREATMENT RECEIVED 

BY CLAIMANT - HOWEVER, THE REFEREE FOUND THAT THESE WERE NOT 

FURNISHED TO THE FUND OR TO HIM UNTIL OCTOBER 2, 197 5, A FEW DAYS 

PRIOR TO THE HEARING. THERE WAS NO EVIDENCE SUBMITTED AT THE HEARING 

THAT THE FUND HAD ANY PRIOR KNOWLEDGE OF THESE - HOWEVER, THE FUND 

HAD BEEN NOTIFIED IN APRIL 197 5 THAT FURTHER TREATMENT WAS BEING 

GIVEN TO CLAIMANT AND THAT FURTHER DIFFICULTIES WERE BEING EXPERI

ENCED. THE REFEREE FOUND THAT THE FUND ALSO KNEW THAT THE FIRST 

HEARING HAD BEEN POSTPONED BECAUSE OF CLAIMANT'S HOSPITALIZATION BUT 

THERE WAS NOTHING IN THE RECORD TO SHOW THAT ANY ACTION HAD BEEN TAKEN 

BY THE FUND EITHER BY WAY OF DENIAL, ACCEPTANCE OR FURTHER INQUIRY TO 

DETERMINE THE C IRC UMSTANCE 0 

THE REFEREE FELT THAT BECAUSE OF THE CONFUSION DUE TO THE FACT 

THAT MOST OF THE MEDICAL CARE AND TREATMENT WAS RECEIVED BY CLAIMANT 

AFTER HE HAD LEFT OREGON AND WAS LIVING IN ANOTHER STATE THE IMPOSITION 

OF PENALTIES WAS NOT WARRANTED. HOWEVER, BECAUSE IT WAS NECESSARY 

FOR CLAIMANT TO SEEK LEGAL HELP AND GO TO HEARING DUE TO THE FUND'S 

FAILURE TO RESPOND, THIS DID JUSTIFY AWARDING ATTORNEY FEES PAYABLE 
BY THE FUN0 0 

THE REFEREE FELT THAT DETERMINATION OF PERMANENT PARTIAL DIS

ABILITY WOULD BE PREMATURE BECAUSE HE WAS UNABLE TO DETERMINE 

WHETHER OR NOT CLAIMANT COULD, AT THAT TIME, RETURN TO WORK AND 

BECAUSE IT HAD BEEN A SUBSTANTIALLY LONG TIME SINCE HIS LAST MEDICAL 

CARE AND TREATMENT, HE CONCLUDED THAT CLAIMANT SHOULD HAVE BEEN 

RECEIVING THE TEMPORARY TOTAL DISABILITY COMPENSATION AS OF APRIL 1 5, 

1974, THE DATE DR 0 THORSON EXAMINED CLAIMANT AND ADVISED THE FUND 

THAT CLAIMANT WAS UNABLE TO DO ANY FURTHER WORK AND, AS CLAIMANT 

DOES NOT APPEAR TO BE MEDICALLY STATIONARY, UNTIL HIS CLAIM IS CLOSED 

PURSUANT TO ORS 6 5 6 • 2 6 8 • 

THE FUND HAS BEEN COMPLYING WITH THE DETERMINATION ORDER OF 

MARCH 1975 AND PAYING PERMANENT PARTIAL DISABILITY, THEREFORE, THE 

REFEREE ALLOWED THE FUND TO OFFSET SUCH PAYMENTS AGAINST THE TEMPO

RARY TOTAL DISABILITY COMPENSATION WHICH HE ORDERED PAID TO CLAIMANT. 

THE BOARD 0 ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER 0 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 4, 197 5 IS AFFIRMED 0 

-2 6 -

SOONER THE BETTER. SINCE THE ISSUANCE OF THE DETERMINATION ORDER,
THE FUND HAS PAID COM E NSATION IN COMPLIANCE WITH THE DETERMINATION
ORDER BUT HAS NOT PROVIDED CLAIMANT WITH ANY MEDICAL CARE OR TREAT
MENT.

Cl im nt* s request w s set for he ring on july i , 197 - it
WAS POSTPON D B CAUS ON JUN 1 1 , 1 9 7 5 CLAIMANT HAD B  N ADMITT D TO
TH HOSPITAL BY DR. THORSON AND R MAIN D HOSPITALIZ D UNTIL JULY 1 ,
1 97 5 . UPON HIS DISCHARG FROM TH HOSPITAL CLAIMANT R TURN D TO
PORTLAND WH R H IS PR S NTLY R SIDING. CLAIMANT HAS NOT R C IV D
ANY M DICAL CAR AND TR ATM NT SINC HIS DISCHARG FROM TH HOSPITAL
ALTHOUGH H STILL TAK S MUSCL R LAXANTS FOR PAIN.

The referee found subst nti l evidence th t cl im nt h s  
CONTINUING PROBL M AND H IS NOT IMPROVING. H  XPR SS D CONC RN
OV R TH R FUSAL BY TH FUND TO DO ANYTHING SINC TH CLAIM WAS
CLOS D BY TH D T RMINATION ORD R IN MARCH 1 9 7 5 , D SPIT TH R PORT
IT R C IV D FROM DR. THORSON. TH R W R NUM ROUS M DICAL AND
HOSPITAL BILLS FROM L WISTON, IDAHO INVOLVING TH TR ATM NT R C IV D
BY CLAIMANT HOW V R, TH R F R  FOUND THAT TH S W R NOT
FURNISH D TO TH FUND OR TO HIM UNTIL OCTOB R 2 , 1975, A F W DAYS
PRIOR TO TH H ARING. TH R WAS NO  VID NC SUBMITT D AT TH H ARING
THAT TH FUND HAD ANY PRIOR KNOWL DG OF TH S HOW V R, TH FUND
HAD B  N NOTIFI D IN APRIL 1 97 5 THAT FURTH R TR ATM NT WAS B ING
GIV N TO CLAIMANT AND THAT FURTH R DIFFICULTI S W R B ING  XP RI
 NC D. TH R F R  FOUND THAT TH FUND ALSO KN W THAT TH FIRST
H ARING HAD B  N POSTPON D B CAUS OF CLAIMANT* S HOSPITALIZATION BUT
TH R WAS NOTHING IN TH R CORD TO SHOW THAT ANY ACTION HAD B  N TAK N
BY TH FUND  ITH R BY WAY OF D NIAL, ACC PTANC OR FURTH R INQUIRY TO
D T RMIN TH CIRCUMSTANC .

The referee felt th t bec use of the confusion due to the f ct
THAT MOST OF TH M DICAL CAR AND TR ATM NT WAS R C IV D BY CLAIMANT
AFT R H HAD L FT OR GON AND WAS LIVING IN ANOTH R STAT TH IMPOSITION
OF P NALTI S WAS NOT WARRANT D. HOW V R, B CAUS IT WAS N C SSARY
FOR CLAIMANT TO S  K L GAL H LP AND GO TO H ARING DU TO TH FUND* S
FAILUR TO R SPOND, THIS DID JUSTIFY AWARDING ATTORN Y F  S PAYABL 
BY TH FUND.

The R F R  F LT THAT D T RMINATION OF P RMAN NT PARTIAL DIS
ABILITY WOULD B PR MATUR B CAUS H WAS UNABL TO D T RMIN 
WH TH R OR NOT CLAIMANT COULD, AT THAT TIM , R TURN TO WORK AND
B CAUS IT HAD B  N A SUBSTANTIALLY LONG TIM SINC HIS LAST M DICAL
CAR AND TR ATM NT, H CONCLUD D THAT CLAIMANT SHOULD HAV B  N
R C IVING TH T MPORARY TOTAL DISABILITY COMP NSATION AS OF APRIL 15,
1 9 74 , TH DAT DR. THORSON  XAMIN D CLAIMANT AND ADVIS D TH FUND
THAT CLAIMANT WAS UNABL TO DO ANY FURTH R WORK AND, AS CLAIMANT
DO S NOT APP AR TO B M DICALLY STATIONARY, UNTIL HIS CLAIM IS CLOS D
PURSUANT TO ORS 6 56 . 2 6 8 .

The fund h s been complying with the determin tion order of
MARCH 1 9 75 AND PAYING P RMAN NT PARTIAL DISABILITY, TH R FOR , TH 
R F R  ALLOW D TH FUND TO OFFS T SUCH PAYM NTS AGAINST TH T MPO
RARY TOTAL DISABILITY COMP NSATION WHICH H ORD R D PAID TO CLAIMANT.

The bo rd, on de novo review,  ffirms the referee’s order.

ORDER
The order of the referee d ted November 4, 197 is  ffirmed.
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CASE NO. 
WCB CASE NO. 

75-1284 
75-1679 

HELEN M. PRINCE, CLAIMANT 
STEVEN PICKENS• CLAIMANT'S ATTY. 
MERLIN MILLER 0 EMPLOYER'S ATTY. 
DEPT• OF JUSTICE, STATE'S ATTY• 
SECOND AMENDED ORDER 

M_ARCH 24, 1976 

AN ORDER ON REVIEW WAS ENTERED IN THE ABOVE ENTITLED MATTER ON 
MARCH 5 1 1976 AND AMENDED ON MARCH 1 0 1 1·9 7 6 • 

THE ORDER, AS AMENDED, FAILED TO AWARD CLAIMANT'S COUNSEL A 
REASONABLE ATTORNEY'S FEE .FOR HIS SERVICES AT THE HEARING BEFORE THE 
REFEREE• THE BOARD HAD FOUND THAT CLAIMANT SHOULD HAVE PREVAILED 
AGAINST THE EMPLOYER, 3M COMPANY, AT THE HEARING ON THE ISSUE OF 
COMPENSABILITYe 

THE ORDER IS FURTHER AMENDED BY INSERTING BETWEEN THE FIRST AND 
SECOND PARAGRAPHS ON PAGE 4 • THE FOLLOW ING 

1 CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S 
FEE FOR HIS SERVICES AT THE HEARING BEFORE THE REFEREE 1 THE 

SUM OF 7 SO DOLLARS, PAYABLE BY THE EMPLOYER 1 3M COMPANY• 1 

WCB CASE NO. 75-1855 

LEE E. BEEBE, CLAIMANT 
STIPULATION· OF FACTS, CONTENTIONS 

OF PARTIES 1 DISPUTED CLAIM 
SETTLEMENT AND ORDER OF DISMISSAL. 

MARCH 25, 1976 

IT IS HEREBY STIPULATED BY LEE Ee BEEBE, CLAIMANT AND THE EMPLOYER, 
SCHMITT STEEL 1 INC•, BY AND THROUGH INDUSTRIAL INDEMNITY COMPANY, ITS 
COMPENSATION CARRIER, AS FOLLOWS -

THE CLAIMANT WAS EMPLOYED BY THE EMPLOYER ON JANUARY 21 1 I 9 7 S • 
IT IS THE CLAIMANT'S. CONTENTION THAT HE SUSTAINED A COMPENSABLE INJURY 

ON THE JOB ON-THAT DATE CONSISTING OF A CORONARY EPISODE, BEING ANGINA 
PECTORIS 0 CLAIMANT HAS BEEN EXAMINED AND TREATED BY DR• GEORGE BAKER 1 

A CARDIOLOGIST OF PORTLAND, OREGON• 

CONTENTIONS OF CLAIMANT 

CLAIMANT CONTENDS THAT THE EMPLOYER SHOULD PAY COMPLETE WORK
MEN'S COMPENSATION BENEFITS FROM JANUARY 2 1 0 197 S I AND THAT THE CLAIM 
IS WHOLLY COMPENSABLE. 

CONTENTIONS OF EMPLOYER 

THE EMPLOYER CONTENDS THAT AS A MATTER OF MEDICAL FACT AND 
EVIDENCE 1 THE CLAIMANT'S TRANSITORY PERIOD OF ANGINA OCCURRED BUT THAT 
SUCH DISSIPATED ON THE SAME DAY OF OCCURRENCE, AND SUBSEQUENT THERETO 
THERE WAS NO OTHER WORK ACTIVITY AT SCHMITT STEEL, INC• 0 V\?HICH WAS A 
MATERIAL. CONTRIBUTING FACTOR TO THE CLAIMANT'S EVENTUAL CONDITION• 

THE EMPLOYER ALSO CONTENDS THAT THE WORK ACTIVITY ON JANUARY 2 1, 
197 5 1 DID NOT ENHANCE NOR MAKE MORE PROGRESSIVE THE CLAIMANT'S ALREADY 
EXISTENT DEGREE OF SCLEROTIC HEART DISEASE, 
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WCB CA E NO. 75-1284 MARCH 24, 1976
WCB CA E NO. 75-1679

HELEN M. PRINCE, CLAIMANT
ST V N PICK NS, CLAIMANT S ATTY.
M RLIN MILL R,  MPLOY R S ATTY.
D PT. OF JUSTIC , STAT S ATTY.
S COND AM ND D ORD R

An order on R VI W WAS  NT R D  n the above ent tled matter on

MARCH 5 , 1976 AND AM ND D ON MARCH 10, 1976.

The ORD R, AS AM ND D, FAIL D TO AWARD CLAIMANT S COUNS L A
R ASONABL ATTORN Y'S F  FOR HIS S RVIC S AT TH H ARING B FOR TH 
R F R  . TH BOARD HAD FOUND THAT CLAIMANT SHOULD HAV PR VAIL D
AGAINST TH  MPLOY R, 3M COMPANY, AT TH H ARING ON TH ISSU OF
COMP NSABILITY.

The ORD R IS FURTH R AM ND D BY INS RTING B TW  N TH FIRST AND

S COND PARAGRAPHS ON PAG 4, TH FOLLOWING

cla mant s COUNS L IS AWARD D AS A reasonable attorney s

F  FOR HIS S RVIC S AT TH H ARING B FOR TH R F R  , TH 
SUM OF 7 5 0 DOLLARS, PAYABL BY TH  MPLOY R, 3M COMPANY.

WCB CA E NO. 75-1855 MARCH 25, 1976

LEE E. BEEBE, CLAIMANT
STIPULATION OF FACTS, CONT NTIONS

OF PARTI S, DISPUT D CLAIM
S TTL M NT AND ORD R OF DISMISSAL

IT IS H R BY STIPULAT D BY L   . B  B , CLAIMANT AND TH  MPLOY R
SCHMITT ST  L, INC. , BY AND THROUGH INDUSTRIAL IND MNITY COMPANY, ITS
COMP NSATION CARRI R, AS FOLLOWS

The claima t was employed by the employer o Ja uary 21, 1975.
IT IS TH CLAIMANT'S. CONT NTION THAT H SUSTAIN D A COMP NSABL INJURY
ON TH JOB ON THAT DAT CONSISTING OF A CORONARY  PISOD , B ING ANGINA
P CTORIS. CLAIMANT HAS B  N  XAMIN D AND TR AT D BY DR. G ORG BAK R,
A CARDIOLOGIST OF PORTLAND, OR GON.

CONTENTION OF CLAIMANT
Claima t co te ds that the employer should pay complete work

men s COMP NSATION B N FITS FROM JANUARY 21 , 1975, AND THAT TH CLAIM
IS WHOLLY COMP NSABL .

CONTENTION OF EMPLOYER
The employer co te ds that as a matter of medical fact a d

 VID NC , TH CLAIMANT'S TRANSITORY P RIOD OF ANGINA OCCURR D BUT THAT
SUCH DISSIPAT D ON TH SAM DAY OF OCCURR NC , AND SUBS QU NT TH R TO
TH R WAS NO OTH R WORK ACTIVITY AT SCHMITT ST  L, INC. , WHICH WAS A
MAT RIAL CONTRIBUTING FACTOR TO TH CLAIMANT'S  V NTUAL CONDITION.

The employer also co te ds that the work activity o Ja uary 2 1 ,
1 9 7 5 , DID NOT  NHANC NOR MAK MOR PROGR SSIV TH CLAIMANT'S ALR ADY
 XIST NT D GR  OF SCL ROTIC H ART DIS AS .
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THEREAFTER, A HEARING WAS HELD AND THE REFEREE, BY HIS OPINION 
AND ORDER OF OCTOBER 1 O, 197 5, FOUND THE CLAIMANT'S WORK ACTIVITIES 
OF JANUARY 2 1 AND 2 2 1 197 5 • WERE NOT THE CAUSE OF THE CLAIMANT'S NATURAL 
PROGRESSION OF SCLEROTIC HEART DISEASE BUT RATHER SUCH WAS OTHER THAN 
AS PRECIPITATED BY. WORK ACTIVITIES ON JANUARY 2 1 AND 2 2 1 1 9 7 5, AND THAT 
THE RESPONSIBILITY OF THE EMPLOYER CEASED ON OR BEFORE JANUARY 28 1 1975, 
BUT DID NOT EXTEND BEYOND THAT DATE, . THE ·CLAIMANT APPEALED FROM THIS 
OPINIO.N AND ORDER• 

SETTLEMENT AND COMPROMISE 

THE CLAIMANT AND THE EMPLOYER PRIOR TO THE HEARING HAD VIEWS OF 
THE COMPENSABILITY OF THE CLAIM WHICH WERE OPPOSITE EACH OTHER AND 
SUCH VIEWS ARE STILL MAINTAINED AND ASSERTED IN THIS PETITION• THE 
PARTIES REALIZE THAT THEIR VIEWS ARE DIAMETRICALLY OPPOSED TO EACH 
OTHER AND THAT iA CONFLICT EXISTS AS TO THE LEGAL AND MEDICAL CAUSES OF 
THE CLAIMANT'S CONDITION• WITH SUCH BEFORE THE PARTIES, THEY HAVE 
AGREED TO THIS STIPULATION AND ALL MATTERS SET FORTH IN ITe THIS 
AGREEMENT HAS BEEN MADE PURSUANT TO THE WISHES OF THE CLAIMANT 

INDEPENDENTLY AND WITH THE ADVICE OF HIS ATTORNEY. 

THE PARTIES REPRESENT THAT THIS SETTLEMENT AND COMPROMISE IS 
FAIR AND REASONABLE AND THAT AFTER EXTENSIVE REVIEW, HAVE REALIZED 
THAT A BONA FIDE DISPUTE EXISTS AS TO THE MATTER OF COMPENSABILITY OF 
THE CLAIM BEYOND THE DATE OF I TO WIT - JANUARY 2 8 t 197 5 • 

THE CLAIMANT AND HIS ATTORNEY, DAN o' LEARY, AND THE STATED 
EMPLOYER, BY AND THROUGH ITS COMPENSATION CARRIER, BY ITS ATTOR~EYS 1 

HAVE ENTE:RED INTO AN AGREEMENT TO DISPOSE OF THE WHOLE MATTER OF ALL 
THE ISSUES AND CLAIMS AS SUCH EXIST, INCLUDING THE OPINION AND ORDER 
AND ALL THE TERMS AND CONDITIONS THEREOF, AS SET FORTH BY THE REFEREE 
OF OCTOBER 1 0, 197 5 t AND ANY OTHER CLAIMS WHICH MAY EX 1ST AS A RESULT 
OF THE EMPLOYMENT BY THE EMPLOYER OF THE CLAIMANT ON JANUARY 21 AND 
2 2 1 19 7 5, OR AT ANY .OTHER TIME DURING THE PERIOD OF SUCH EMPLOYMENT, 
TO THE DATE OF THIS AGREEMENT• 

THE PARTIES AGREE THAT SUCH AN ORDER IN THIS CLAIM SHALL BE -

SCHMITT STEEL, INC,, AND ITS INDUSTRIAL COMPENSATION CARRIER, 
INDUSTRIAL INDEMNITY COMPANY, SHALL PAY OR CAUSE TO BE PAID TO THE 
CLAIMANT THE SUM OF TWENTY THOUSAND DOLLARS (20,000 DOLLARS) IN FULL, 
COMPLETE SETTLEMENT OF THE CLAIM OF CLAIMANT FOR THE CORONARY EPI
SODE ALLEGED TO HAVE ARISEN FROM AND OUT OF THE EMPLOYMENT OF CLAIM
ANT ON JANUARY 21 t 22 1 1975 1 OR AT ANY OTHER TIME DURING EMPLOYMENT 
TO THIS DATE BY THE SAID EMPLOYER, IN A LUMP SUM, IN FULL,. COMPLETE 
SETTLEMENT OF ALL CLAIMS ARISING OUT OF THAT SAID CLAIM OR INJURY, OR 
CLAIM OF INJURY, FOR ALL BENEFITS OF ANY TYPE UNDER THE PROVISIONS OF 
THE OREGON WORKMEN'S COMPENSATION ACT, INCLUDING THE PROVISIONS OF 
THE OPINION AND ORDER OF THE REFEREE OF OCTOBER 10 1 197 5 1 AND INCLUDING 
BUT NOT LIMITED TO TEMPORARY DISABILITY PAYMENTS, MEDICAL. EXPENSE, 
ATTORNEY'S FEES, AGGRAVATION, SURVIVORSHIP BENEFITS TO THE WIDOW AND 
MINOR CHILDREN, IF ANY, PERMANENT LOSS OF EARNING CAPACITY OR ANY 
PERMANENT PARTIAL. DISABILITY AWARD OR PERMANENT TOTAL DISABILITY AWARD, 
OR ANY DISABILITY AWARD WHATSOEVER - AND 

.2 • THAT OF AND FROM THE SAID SUM OF 2 0 1 0 0 0 DOLLARS THERE SHALL BE 
PAID BY THE CLAIMANT TO HIS ATTORNEY, DANO' LEARY, OF POZZI, WILSON 
AND ATCHISON, THE SUM OF 3 0 000 DOLLARS AS AND FOR LEGAL SERVICES 
RENDERED HEREIN - AND 

3 • THAT THE EMPLOYER AND ITS COMPENSATION CARRIER SHALL DEFEND AND 
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PROC  DINGS

Thereafter, a heari g was held a d the referee, by his opi io 
AND ORD R OF OCTOB R 1 0 , 197 5 , FOUND TH CLAIMANT* S WORK ACTIVITI S
OF JANUARY 2 1 AND 2 2 , 1 97 5 , W R NOT TH CAUS OF TH CLAIMANT* S NATURAL
PROGR SSION OF SCL ROTIC H ART DIS AS BUT RATH R SUCH WAS OTH R THAN
AS PR CIPITAT D BY WORK ACTIVITI S ON JANUARY 2 1 AND 22 , 1 9 7 5 , AND THAT
TH R SPONSIBILITY OF TH  MPLOY R C AS D ON OR B FOR JANUARY 2 8 , 1 9 7 5 ,
BUT DID NOT  XT ND B YOND THAT DAT . TH CLAIMANT APP AL D FROM THIS
OPINION AND ORD R.

S TTL M NT AND COMPROMIS 

The claima t a d the employer prior to the heari g had views of
TH COMP NSABILITY OF TH CLAIM WHICH W R OPPOSIT  ACH OTH R AND
SUCH VI WS AR STILL MAINTAIN D AND ASS RT D IN THIS P TITION. TH 
PARTI S R ALIZ THAT TH IR VI WS AR DIAM TRICALLY OPPOS D TO  ACH
OTH R AND THAT 'A CONFLICT  XISTS AS TO TH L GAL AND M DICAL CAUS S OF
TH CLAIMANT'S CONDITION. WITH SUCH B FOR TH PARTI S, TH Y HAV 
AGR  D TO THIS STIPULATION AND ALL MATT RS S T FORTH IN IT. THIS
AGR  M NT HAS B  N MAD PURSUANT TO TH WISH S OF TH CLAIMANT
IND P ND NTLY AND WITH TH ADVIC OF HIS ATTORN Y.

The parties represe t that this settleme t a d compromise is
FAIR AND R ASONABL AND THAT AFT R  XT NSIV R VI W, HAV R ALIZ D
THAT A BONA FID DISPUT  XISTS AS TO TH MATT R OF COMP NSABILITY OF
TH CLAIM B YOND TH DAT OF, TO WIT JANUARY 28, 1975.

The cl im nt  nd his  ttorney, d n o’le ry,  nd the st ted
 MPLOY R, BY AND THROUGH ITS COMP NSATION CARRI R, BY ITS ATTORN YS,
HAV  NT R D INTO AN AGR  M NT TO DISPOS OF TH WHOL MATT R OF ALL
TH ISSU S AND CLAIMS AS SUCH  XIST, INCLUDING TH OPINION AND ORD R
AND ALL TH T RMS AND CONDITIONS TH R OF, AS S T FORTH BY TH R F R  
OF OCTOB R 1 0 , 1 9 75 , AND ANY OTH R CLAIMS WH ICH MAY  XIST AS A R SULT
OF TH  MPLOYM NT BY TH  MPLOY R OF TH CLAIMANT ON JANUARY 2 1 AND
2 2 , 1 9 75 , OR AT ANY OTH R TIM DURING TH P RIOD OF SUCH  MPLOYM NT,
TO TH DAT OF THIS AGR  M NT.

The PARTI S AGR  THAT SUCH AN ORD R IN THIS CLAIM SHALL B 

Schmitt steel, inc. ,  nd its industri l compens tion c rrier,
industri l indemnity comp ny, sh ll p y or c use to be p id to the
CLAIMANT THE SUM OF TWENTY THOUSAND DOLLARS (2 0,00 0 DOLLARS) IN FULL,
complete settlement of the cl im of cl im nt for the coron ry epi
sode ALLEGED TO HAVE ARISEN FROM AND OUT OF THE EMPLOYMENT OF CLAIM
ANT ON JANUARY 2 1 , 2 2 , 1 9 7  , OR AT ANY OTHER TIME DURING EMPLOYMENT
TO THIS DATE BY THE SAID EMPLOYER, IN A LUMP SUM, IN FULL, COMPLETE
SETTLEMENT OF ALL CLAIMS ARISING OUT OF THAT SAID CLAIM OR INJURY, OR
CLAIM OF INJURY, FOR ALL BENEFITS OF ANY TYPE UNDER THE PROVISIONS OF
THE OREGON WORKMEN S COMPENSATION ACT, INCLUDING THE PROVISIONS OF
THE OPINION AND ORDER OF THE REFEREE OF OCTOBER 1 0 , 1 9 7  , AND INCLUDING
BUT NOT LIMITED TO TEMPORARY DISABILITY PAYMENTS, MEDICAL EXPENSE,
ATTORNEY S FEES, AGGRAVATION, SURVIVORSHIP BENEFITS TO THE WIDOW AND
MINOR CHILDREN, IF ANY, PERMANENT LOSS OF EARNING CAPACITY OR ANY
PERMANENT PARTIAL DISABILITY AWARD OR PERMANENT TOTAL DISABILITY AWARD,
OR ANY DISABILITY AWARD WHATSOEVER AND

2 • Th t of  nd from the s id sum of 20,000
PAID BY THE CLAIMANT TO HIS ATTORNEY, DAN 0*LE
AND ATCHISON, THE SUM OF 3 , 000 DOLLARS AS AND
RENDERED HEREIN AND

3. That the employer a d its compe satio carrier shall defe d a d

DOLLARS THERE SHALL BE
ARY, OF POZZI, WILSON
FOR LEGAL SERVICES
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THE CLAIMANT· HARM.LESS ON ACCOUNT OF ANY CLAIMS MADE AGAINST 
HIM ON BEHALF OF PERSONS OR CONCERNS WHICH FURNISHED HIM MEDICAL 

OR HOSPITAL SERVICES UPON HIS CLAIM FOR NONINDUSTRIAL BENEFITS - AND 

4 • THAT SUCH SETTLEMENT AND AGREEMENT IS MADE AND FILED PURSUANT 
TO THE PROVISIONS OF ORS 656.289(4) AUTHORIZING REASONABLE DISPOSITION 
OF DISPUTED CLAIMS AND IT IS EXPRESSLY UNDERSTOOD AND AGREED THAT THIS 
IS A SETTLEMENT OF A DOUBTFUL AND DISPUTED CLAIM.AS TO RESPONSIBILITY 
BEYOND THE DATE_ OF JANUARY 2 8 1 197 5 1 AND THAT FOR PURPOSES OF MAKING 

THIS SETTLEMENT, THIS SETTLEMENT INCLUDES ALL OBLIGATIONS OF RESPON
SIBILITY AS ALLOWED IN THE OPINION ANO ORDER OF THE REFEREE OF OCTOBER 
10 1 1975• THIS IS A SETTLEMENT OF ANY AND ALL CLAIMS WHETHER SPECI
FICALLY MENTIONED HEREIN OR NOT THAT MAY ARISE IN THE FUTURE AND WHICH 
ARE SOUGHT TO BE ATTRIBUTABLE TO .THE CLAIM OF THE INCIDENTS OF JANUARY 
21 0 22 1 1975 1 AT THE TIME OF EMPLOYMENT BY THIS EMPLOYER OR AT ANY 
OTHER TIME OF EMPLOYMENT BY IT TO DATE. 

WCB CASE NO. 75-2992 

GUADALUPE SERRANO, CLAIMANT 
WENDELL GRONS0 1 CLAIMANT'S ATTY• 
ROGER R, WARREN, DEFENSE ATTY, 
REQUEST FOR REVIEW BY EMPLOYER 

MARCH 25, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS• 

THE EMPLOYER REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED AS DEFINED 
BY ORS 6 5 6 • 2 0 6 • 

CLAIMANT SUFFERED A COMPENSABLE INJURY IN NOVEMBER 196 7 - SHE 
WAS WORKING AS A POTATO SORTER AND HER RIGHT ARM WAS DRAWN INTO A 
CONVEYOR BELT ROLLER ASSEMBLY• 

DR. DANFORD, CLAIMANT'S TREATING PHYSICIAN, IN A CLOSING EXAMI
NATION OF CLAIMANT, INDICATED SHE HAO NORMAL HEAD AND NECK MOVEMENT 
BUT WITH PAIN 1 AND ALSO HAD NORMAL RANGE OF MOTION IN THE RIGHT SHOUL
DER BUT WITH PAIN BEGINNING J,).T 6 0 DEGREES ANO WORSENING AS THE ARM WAS 
RAISED OVERHEAD AND WITH ROTATION. PAIN WAS ALSO NOTED WITH MOTION 
AT THE BICEPS, TRICEPS, FQREARM 1 WRIST AND HAND, IT WAS DR• DANFORD" S 
OPINION THAT CLAIMANT'S DISABILITY WAS DUE ENTIRELY TO SUBJECTIVE PAINe 

fN MAY 196 8 THE FIRST DE TERM I NATION ORDER GRANTED CLAIMANT AN 
AWARD OF 2 0 • 8 DEGREES FOR 1 5 PER CENT ·Loss OF THE RIGHT ARM. 

CLAIMANT'S PAIN PERSISTED, WITH SWELLING IN THE ARM AND GENER
ALIZED WEAKNESS AFTER ACTIVITY AND HER CLAIM WAS REOPENED, HOWEVER, 
NO NEUROLOGICAL DEFECT WAS FOUND NOR WAS ANY SURGERY RECOMMENDED• 
IN MARCH 1 970 A SECOND DETERMINATION ORDER WAS ENTERED WHICH DID NOT 
PROVIDE FOR AN AWARD FOR PERMANENT PARTIAL DISABILITY IN EXCESS OF THAT 

GIVEN BY THE FIRST DETERMINATION ORDER. 

AFTER THE ISSUANCE OF THE SECOND DETERMINATION ORDER CLAIMANT 
COMMENCED TO HAVE PAIN EXTENDING FROM THE NECK DOWN THE ARM TO THE 
THIRD AND FOURTH FINGERS OF THE RIGHT HAND, AN AGGRAVATION CLAIM WAS 
FILED AND DENIED BY THE EMPLOYER• AFTER A HEARING, AN OPINION AND ORDER, 
ENTERED IN APRIL 1973 1 FOUND THE DENIAL TO BE IMPROPER, THE CLAIM WAS 
REMANDED TO THE EMPLOYER FOR ACCEPTANCE AND PAYMENT OF COMPENSATION 

AS PROVIDED BY LAW, SUBSEQUENTLY, THE CLAIM WAS CLOSED BY A THIRD 
DETERMINATION ORDER DATED JUNE 2 7 1 19 7 5 WHICH ALSO PROVIDED NO ADDI
TIONAL AWARD OF PERMANENT PARTIAL DISABILITY IN EXCESS OF THAT GRANTED 
BY THE FIRST DETERMINATION ORDER, 
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HOLD TH CLAIMANT HARML SS ON ACCOUNT OF ANY CLAIMS MAD AGAINST
HIM ON B HALF OF P RSONS OR CONC RNS WHICH FURNISH D HIM M DICAL
OR HOSPITAL S RVIC S UPON HIS CLAIM FOR NON INDUSTRIAL B N FITS AND

4. That such settleme t a d agreeme t is made a d filed pursua t

TO TH PROVISIONS OF ORS 65 6 . 2 8 9 (4 ) AUTHORIZING R ASONABL DISPOSITION
OF DISPUT D CLAIMS AND IT IS  XPR SSLY UND RSTOOD AND AGR  D THAT THIS
IS A S TTL M NT OF A DOUBTFUL AND DISPUT D CLAIM AS TO R SPONSIBILITY
B YOND TH DAT OF JANUARY 2 8 , 1 9 7 5 , AND THAT FOR PURPOS S OF MAKING
THIS S TTL M NT, THIS S TTL M NT INCLUD S ALL OBLIGATIONS OF R SPON
SIBILITY AS ALLOW D IN TH OPINION AND ORD R OF TH R F R  OF OCTOB R
10, 1975. THIS IS A S TTL M NT OF ANY AND ALL CLAI MS WH TH R SP CI
FICALLY M NTION D H R IN OR NOT THAT MAY ARIS IN TH FUTUR AND WHICH
AR SOUGHT TO B ATTRIBUTABL TO TH CLAIM OF TH INCID NTS OF JANUARY
2 1 , 2 2 , 1 9 7 5 , AT TH TIM OF  MPLOYM NT BY THIS  MPLOY R OR AT ANY
OTH R TIM OF  MPLOYM NT BY IT TO DAT .

WCB CA E NO. 75-2992 MARCH 25, 1976

GUADALUPE  ERRANO, CLAIMANT
W ND LL GRONSO, CLAIMANT1 S ATTY.
ROG R R. WARR N, D F NS ATTY.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members moore a d Phillips.

The employer requests review by the board of the referee’s order

WHICH FOUND CLAIMANT TO B P RMAN NTLY AND TOTALLY DISABL D AS D FIN D
BY ORS 656.206.

Claima t suffered a compe sable i jury i November i 967 she

WAS WORKING AS A POTATO SORT R AND H R RIGHT ARM WAS DRAWN INTO A
CONV YOR B LT ROLL R ASS MBLY.

Dr. DANFORD, cla mant s TR ATING PHYSICIAN, IN a CLOSING  XAMI
NATION OF CLAIMANT, INDICAT D SH HAD NORMAL H AD AND N CK MOV M NT
BUT WITH PAIN, AND ALSO HAD NORMAL RANG OF MOTION IN TH RIGHT SHOUL
D R BUT WITH PAIN B GINNING AT 60 D GR  S AND WORS NING AS TH ARM WAS
RAIS D OV RH AD AND WITH ROTATION. PAIN WAS ALSO NOT D WITH MOTION
AT TH BIC PS, TRIC PS, FOR ARM, WRIST AND HAND. IT WAS DR. DANFORD1 S
OPINION THAT CLAIMANT S DISABILITY WAS DU  NTIR LY TO SUBJ CTIV PAIN.

In MAY 1 9 6 8 TH FIRST D T RMINATION ORD R GRANT D CLAIMANT AN
AWARD OF 2 0.8 D GR  S FOR 15 P R C NT LOSS OF TH RIGHT ARM.

Claima t’s pai persisted, with swelli g i the arm a d ge er

al zed W AKN SS AFT R ACTIVITY AND H R CLAIM WAS R OP N D, HOW V R,
NO N UROLOGICAL D F CT WAS FOUND NOR WAS ANY SURG RY R COMM ND D.
IN MARCH 1 970 A S COND D T RMINATION ORD R WAS  NT R D WHICH DID NOT
PROVID FOR AN AWARD FOR P RMAN NT PARTIAL DISABILITY IN  XC SS OF THAT
GIV N BY TH FIRST D T RMINATION ORD R.

After the issua ce of the seco d determi atio order claima t

COMM NC D TO HAV PAIN  XT NDING FROM TH N CK DOWN TH ARM TO TH 
THIRD AND FOURTH FING RS OF TH RIGHT HAND. AN AGGRAVATION CLAIM WAS
FIL D AND D NI D BY TH  MPLOY R. AFT R A H ARING, AN OPINION AND ORD R,
 NT R D IN APRIL 1 9 73 , FOUND TH D NIAL TO B IMPROP R. TH CLAIM WAS
R MAND D TO TH  MPLOY R FOR ACC PTANC AND PAYM NT OF COMP NSATION
AS PROVID D BY LAW. SUBS QU NTLY, TH CLAIM WAS CLOS D BY A THIRD
D T RMINATION ORD R DAT D JUN 2 7 , 1 9 7 5 WHICH ALSO PROVID D NO ADDI
TIONAL AWARD OF P RMAN NT PARTIAL DISABILITY IN  XC SS OF THAT GRANT D
BY TH FIRST D T RMINATION ORD R.
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THE PRESENT TIME CLAIMANT HAS CONSTANT PAIN AT THE RIGHT SIDE 
OF HER NECK, RIGHT SHOULDER AND RIGHT ARM WHICH IS AGGRAVATED BY USEe 
SHE CAN MOVE HER ARM, BUT NOT FULLY OR REPETITIVELY WITHOUT DISCOMFORT• 

THE REFEREE FOUND THAT CLAIMANT HAD BEEN AWARDED COMPENSATION 
FOR SCHEDULED ARM DISABILITY. ONLY AND THAT THE MEDICAL EVIDENCE CONSIS
TENTLY REVEALED NECK AND .SHOULDER SYMPTOMS IN THE FORM OF PAIN WHICH 
ESTABLISHES _THE INVOLVEMENT OF UNSCHEDULED AREAS. 

CLAIMANT CONTENDS THAT THE COMBINATION OF SCHEDULED AND UNSCHED
ULED DISABILITY RENDERS HER PERMANENTLY AND TOTALLY DISABLED. 

CLAIMANT'S WORK EXPERIENCE IS BASICALLY THAT OF FARM LABOR AL
THOUGH SHE HAS WORKED FOR PERIODS OF TIME IN A CANNERY• ALL OF THE 
WORK CLAIMANT HAS DONE HAS BEEN PHYSICAL, REQUIRING THE USE OF BOTH 
ARM·s AND SHOULDERS.· CLAIMANT HAS NOT SOUGHT WORK SINCE HER INJURY 
BECAUSE SHE FELT THERE WAS NO TYPE OF _WORK THAT SHE COULD DO WHICH 
WOULD NOT REQUIRE THE USE OF HER RIGHT SHOULDER AND ARM• DR. DANFORD 
WAS OF THE OPINION THAT CLAIMANT WAS NOT SUITED TO RETURN.TO HER PRIOR 

WORK• 

CLAIMANT IS SPANISH-AMERICAN~ SHE HAS ONLY A FIFTH GRADE EDUCA
TION WHICH WAS OBTA!'NED IN MEXICO - SHE IS ABLE TO READ AND WRITE 
SPANISH BUT CANNOT READ OR WRITE ENGLISH• AT THE HEARING CLAIMANT 
TESTIFIED THROUGH THE USE OF AN INTERPRETER• CLAIMANT HAS ATTEMPTED 
TO LEARN THE ENGLISH LANGUAGE BUT HAS NOT BEEN SUCCE'SSFULe 

THE REFEREE FOUND THAT CLAIMANT HAD MADE A GOOD FAITH EFFORT TO 
LEARN THE ENGLISH LANGUAGE WHICH MIGHT HAVE ENHANCED HER JOB OPPOR
T.UNITIES AND. HAD FAILED• IN ASSESSING CLAIMANT'S PRESENT SUITABILITY 
FOR EMPLOYMENT IN THE BROAD FIELD OF GENERAL INDUSTRIAL, EMPLOYMENT, 
THE REFEREE FOUND CLAIMANT TO BE PRECLUDED FROM HER PRIOR WORK DUE TO 
THE PHYSICAL LIMITATIONS ALTHOUGH SHE IS PHYSICALLY SUITED FOR WORK 
WHICH DOES NOT INVOLVE USE OF THE RIGHT UPPER EXTREMITY• THE MANIFESTED 
DJSAB.ILITY IS PAIN AND ALTHOUGH CLAIMANT HAS NECK, SHOULDER AND ARM 
MOTION, NEVERTHELESS, SHE IS RESTRICTED IN RANGE AND REPEATABILITY 
BY THIS PAIN AND AS A RESULT OF THIS DISCOMFORT CLAIMANT'S ACTIVITY IS 
LIMITED TO COOKING IN HER OWN HOME. SHE DOES NOT CLEAN HOUSE OR WASH 
DISHES DUE TO THIS PAIN• 

THE REFEREE CONCLUDED THAT NO REGULAR EMPLOYMENT SUITED TO 
CLAIMANT'S MEAGER ABILITIES HAD BEEN SHOWN TO BE AVAILABLE IN HER AREA 
OR ANY OTHER PL.ACE AND, TAKING INTO CONSIDERATION CLAIMANT'S PHYSICAL 
LIMITATIONS AND HER INABILITY TO COMMUNICATE IN THE ENGLISH LANGUAGE, 
HE CONCLUDED THAT CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED• 

THE BOARD• ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND CON
CLUSIONS REACHED BY THE REFEREE• BASED UPON ITS DE NOVO REVIEW, THE 
BOARD FINDS THAT CLAIMANT SHOULD BE CONSIDERED AS PERMANENTLY AND 
TOTALLY DISABLED COM.ME NC ING MAY 2 6, 19 7 5 INASMUCH AS CLAIMANT't' S 
TEMPORARY TOTAL DISABILITY COMPENSATION WAS TERMINATED ON MAY 2 5, 
1975 AND THERE IS NO EVIDENCE TO INDICATE THAT CLAIMANT'S CONDITION 
MATERIALLY CHANGED BETWEEN THAT DATE AND OCTOBER 2 4, 197 5, THE DATE 
OF THE REFEREE't' S ORDER• 

ORDER 

THE REFEREE't' S ORDER DATED OCTOBER 2 4 1 197 5 IS AFFIRMED• 

CLAIMANT SHALL BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED 
ASDEFINEOBYORS656•206(1), COMMENCING MAY 26, 1975• 

CLAIMANT'S COUNSEL IS AWARDED AS A.REASONABLE ATTORNEY'S FEE 
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At the prese t time claima t has co sta t pai at the right side

OF HER NECK, RIGHT SHOULDER AND RIGHT ARM WHICH IS AGGRAVATED BY USE,
SHE CAN MOVE HER ARM, BUT NOT FULLY OR REPETITIVELY WITHOUT DISCOMFORT,

The referee fou d that claima t had bee awarded compe satio 

FOR SCH DUL D ARM DISABILITY ONLY AND THAT TH M DICAL  VID NC CONSIS
T NTLY R V AL D N CK AND SHOULD R SYMPTOMS IN TH FORM OF PAIN WHICH
 STABLISH S TH INVOLV M NT OF UNSCH DUL D AR AS.

Claima t co te ds that the combi atio of scheduled a d u sched

uled DISABILITY R ND RS H R P RMAN NTLY AND TOTALLY DISABL D.

Claima t's work experie ce is basically that of farm labor al

though SH HAS WORK D FOR P RIODS OF TIM IN A CANN RY. ALL OF TH 
WORK CLAIMANT HAS DON HAS B  N PHYSICAL, R QUIRING TH US OF BOTH
ARMS AND SHOULD RS. CLAIMANT HAS NOT SOUGHT WORK SINC H R INJURY
B CAUS SH F LT TH R WAS NO TYP OF WORK THAT SH COULD DO WHICH
WOULD NOT R QUIR TH US OF H R RIGHT SHOULD R AND ARM. DR. DANFORD
WAS OF TH OPINION THAT CLAIMANT WAS NOT SUIT D TO R TURN TO H R PRIOR
WORK,

Claima t is spa ish america , she has o ly a fifth grade educa

t on WHICH WAS OBTAIN D IN M XICO SH IS ABL TO R AD AND WRIT 
SPANISH BUT CANNOT R AD OR WRIT  NGLISH. AT TH H ARING CLAIMANT
T STIFI D THROUGH TH US OF AN INT RPR T R. CLAIMANT HAS ATT MPT D
TO L ARN TH  NGLISH LANGUAG BUT HAS NOT B  N SUCC SSFUL.

The referee fou d that claima t had made a good faith effort to

L ARN TH  NGLISH LANGUAG WHICH MIGHT HAV  NHANC D H R JOB OPPOR
TUNITI S AND HAD FAIL D. IN ASS SSING CLAIMANT'S PR S NT SUITABILITY
FOR  MPLOYM NT IN TH BROAD FI LD OF G N RAL INDUSTRIAL- MPLOYM NT,
TH R F R  FOUND CLAIMANT TO B PR CLUD D FROM H R PRIOR WORK DU TO
TH PHYSICAL LIMITATIONS ALTHOUGH SH IS PHYSICALLY SUIT D FOR WORK
WHICH DO S NOT INVOLV US OF TH RIGHT UPP R  XTR MITY. TH MANIF ST D
DISABILITY IS PAIN AND ALTHOUGH CLAIMANT HAS N CK, SHOULD R AND ARM
MOTION, N V RTH L SS, SH IS R STRICT D IN RANG AND R P ATABILITY
BY THIS PAIN AND AS A R SULT OF THIS DISCOMFORT CLAIMANT'S ACTIVITY IS
LIMIT D TO COOKING IN H R OWN HOM . SH DO S NOT CL AN HOUS OR WASH
DISH S DU TO THIS PAIN.

The referee co cluded that  o regular employme t suited to
claima t's meager abilities had bee show to be available i her area
OR ANY OTH R PLAC AND, TAKING INTO CONSID RATION CLAIMANT'S PHYSICAL
LIMITATIONS AND H R INABILITY TO COMMUNICAT IN TH  NGLISH LANGUAG ,
H CONCLUD D THAT CLAIMANT WAS P RMAN NTLY AND TOTALLY DISABL D.

The BOARD, ON D NOVO R VI W, CONCURS WITH TH FINDINGS AND CON
CLUSIONS R ACH D BY TH R F R  . BAS D UPON ITS D NOVO R VI W, TH 
BOARD FINDS THAT CLAIMANT SHOULD B CONSID R D AS P RMAN NTLY AND
TOTALLY DISABL D COMM NCING MAY 2 6 , 1 9 7 5 I NASMUCH AS CLAI MANT S
T MPORARY TOTAL DISABILITY COMP NSATION WAS T RMINAT D ON MAY 25,
1 97 5 AND TH R IS NO  VID NC TO INDICAT THAT CLAIMANT'S CONDITION
MAT RIALLY CHANG D B TW  N THAT DAT AND OCTOB R 2 4 , 1 9 7 5 , TH DAT 
OF TH R F R  'S ORD R.

ORDER
The referee's order dated October 24, 1975 is affirmed.

Claima t shall be co sidered as perma e tly a d totally disabled

AS D FIN D BY ORS 656.206(1), COMM NCING MAY 2 6 , 1 9 7 5 .

Claima t's cou sel is awarded as a reaso able attor ey's fee
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HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 

4 0 0 DOLLARS, PAYABLE BY THE E MPLOV:ER 0 

WCB CASE NO. 75-437 

WILLIAM J. CLEMO, CLAIMANT 
JOHN W 0 SONDEREN, CLAIMANT'S ATTY, 

DEPT, OF JUSTICE, DEFENSE ATTY, 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 25, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS 0 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 

ORDER WHICH AFFIRMED THE AUTHORIZATION OF TERMINATION OF COMPENSATION 

OF CLAIMANT'S TEMPORARY TOTAL DISABILITY COMPENSATION BY THE BOARD 

ONJANUARY24 0 1975 PURSUANTTOORS656 0 325(2) ANDALSOAFFIRMEDTHE 

DE TERM I NATION ORDER MAILED MAY 2 9 • 1 9 7 5 WHICH AWARDED CLAIMANT COM

PENSATION FOR TEMPORARY TOTAL DISABILITY FROM MAY 1 7, 197 0 THROUGH 

JANUARY 24, 1975 0 

CLAIMANT, A 4 3 YEAR OLD LABORER, SUFFERED A COMPENSABLE INJURY 

TO HIS LEFT SHIN ON MAY 16 • 1970 0 BETWEEN MAY t 970 AND JANUARY 24, 

1 9 7 5 CLAIMANT WAS TREATED AND-OR EXAMINED BY NUMEROUS PHYS IC IANS, 

INCLUDING PSYCHIATRISTS, BUT DESPITE MULTIPLE SKIN GRAFTS, THE WOUNDED 

AREA FAILED TO HEAL BECAUSE OF VARIOUS INFECTIOUS PROCESSES, 

THE STATE ACCIDENT INSURANCE FUND REQUESTED THE BOARD TO TER

MINATE PAYMENT OF CLAIMANT'S TEMPORARY TOTAL DISABILITY ON JANUARY 24, 

1975, ALLEGING CLAIMANT WAS COMMITTING UNSANITARY OR INJURIOUS PRAC

TICES WHICH IMPERILED OR RETARDED HIS RECOVERY 0 

THE REFEREE FOUND THAT THE PHYSICIANS WHO TREATED AND-OR EXAMINED 

CLAIMANT OVER THIS PERIOD OF NEARLY FIVE YEARS FINALLY AGREED CLAIMANT'S 

LEG COULD NOT HAVE REMAINED INFECTED FOR THAT PERIOD OF TIME WITHOUT 

CLAIMANT'S ASSISTANCE 0 

CLAIMANT CONTENDS HE ACCIDENTALLY CAUSED ONE INFECTION WHEN HE 

ATTEMPTED TO REMOVE AN INGROWN HAIR WITH A PIN BUT THAT HE COULD NOT 

HAVE INFECTED HIS WOUND AS IT WAS ALWAYS IN A CAST AFTER EACH SKIN 

GRAFT - HOWEVER, THE OPERATIVE REPORTS DO NOT SUPPORT THIS CONTENTION. 

TO THE CONTRARY, THE REPORTS SUPPORT THE FUND'S CONTENTION THAT CLAIM

ANT INHIBITED AND RETARDED HIS RECOVERY FOR ALMOST FOUR AND ONE HALF 

YEARS BY WILLFULLY AND INTENTIONALLY INTRODUCING INFECTION FOR THE 

PURPOSE OF FRAUDULENTLY AND INTENTIONALLY PROLONGING HIS WORKMEN'S 

COMPENSATION BENEFITS, 

THE REFEREE FURTHER FOUND THAT CLAIMANT WOULD NOT HAVE HAD ANY 

PERMANENT DISABILITY RESULTING FROM HIS MAY 17 1 1 970 INJURY IN THE 

NORMAL COURSE OF EVENTS AND THAT ANY DISABILITY HE MIGHT NOW HAVE IN 

HIS LEFT LEG WAS SELF-INDUCED FOR THE PURPOSE OF OBTAINING WORKMEN'S 

COMPENSATION BENEFITS, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE, 

CLAIMANT WAS PRESENTED TO THE DERMATOLOGY STAFF CONFERENCE BY DR, 

HANIFIN 1 ASSISTANT PROFESSOR IN THAT DEPARTMENT AT THE UNIVERSITY OF 

OREGON MEDICAL SCHOOL, ON MAY 8 1 1974 - IT WAS THE UNANIMOUS AGREE

MENT THAT CLAIMANT'S DISABILITY WAS IN ALL LIKELIHOOD DUE TO FACTITIAL 

ETIOLOGY AND PSYCHIATRIC CONSULTATION WAS RECOMMENDED 0 

0R 0 CARLISLE, A PSYCHIATRIST, AFTER EXAMINING CLAIMANT TWICE, 

EXPRESSED HIS OPINION THAT MOST 1 IF NOT ALL, OF CLAIMANT'S LESIONS 

-31 -

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF
4 00 DOLLARS, PAYABL BY TH  MPLOY R.

WCB CA E NO. 75-437 MARCH 25, 1976

WILLIAM J. CLEMO, CLAIMANT
JOHN W, SONDEREN, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d Phillips.

The claima t requests review by the board of the referee’s
ORD R WHICH AFFIRM D TH AUTHORIZATION OF T RMINATION OF COMP NSATION
OF CLAIMANT S T MPORARY TOTAL DISABILITY COMP NSATION BY TH BOARD
ON JANUARY 2 4 , 1 9 7 5 PURSUANT TO ORS 656.325 (2) AND ALSO AFFIRM D TH 
D T RMINATION ORD R MAIL D MAY 2 9 , 1 9 7 5 WHICH AWARD D CLAIMANT COM
P NSATION FOR T MPORARY TOTAL DISABILITY FROM MAY 1 7 , 1 97 0 THROUGH
JANUARY 2 4 , 1 9 7 5 .

Claima t, a 43 year old laborer, suffered a compe sable i jury

TO HIS L FT SHIN ON MAY 1 6 , 1 9 70 . B TW  N MAY 1 9 7 0 AND JANUARY 2 4 ,
1 9 7 5 CLAIMANT WAS TR AT D AND-OR  XAMIN D BY NUM ROUS PHYSICIANS,
INCLUDING PSYCHIATRISTS, BUT D SPIT MULTIPL SKIN GRAFTS, TH WOUND D
AR A FAIL D TO H AL B CAUS OF VARIOUS INF CTIOUS PROC SS S.

The STAT ACCID NT INSURANC FUND R QU ST D TH BOARD TO T R
MINAT PAYM NT OF CLAIMANT S T MPORARY TOTAL DISABILITY ON JANUARY 24,
1 9 7 5 , ALL GING CLAIMANT WAS COMMITTING UNSANITARY OR INJURIOUS PRAC
TIC S WHICH IMP RIL D OR R TARD D HIS R COV RY.

The R F R  FOUND THAT TH PHYSICIANS WHO TR AT D AND-OR  XAMIN D
CLAIMANT OV R THIS P RIOD OF N ARLY FIV Y ARS FINALLY AGR  D CLAIMANT S
L G COULD NOT HAV R MAIN D INF CT D FOR THAT P RIOD OF TIM WITHOUT
cla mant s ASSISTANC .

Claima t co te ds he accide tally caused o e i fectio whe he

ATT MPT D TO R MOV AN INGROWN HAIR WITH A PIN BUT THAT H COULD NOT
HAV INF CT D HIS WOUND AS IT WAS ALWAYS IN A CAST AFT R  ACH SKIN
GRAFT HOW V R, TH OP RATIV R PORTS DO NOT SUPPORT THIS CONT NTION.
TO TH CONTRARY, TH R PORTS SUPPORT TH FUND S CONT NTION THAT CLAIM
ANT INHIBIT D AND R TARD D HIS R COV RY FOR ALMOST FOUR AND ON HALF
Y ARS BY WILLFULLY AND INT NTIONALLY INTRODUCING INF CTION FOR TH 
PURPOS OF FRAUDUL NTLY AND INT NTIONALLY PROLONGING HIS WORKM N* S
COMP NSATION B N FITS.

The referee further fou d that claima t would  ot have had a y

P RMAN NT DISABILITY R SULTING FROM HIS MAY 1 7 , 1 970 INJURY IN TH 
NORMAL COURS OF  V NTS AND THAT ANY DISABILITY H MIGHT NOW HAV IN
HIS L FT L G WAS S LF INDUC D FOR TH PURPOS OF OBTAINING WORKM N S
COMP NSATION B N FITS.

The bo rd, on de novo review,  ffirms the order of the referee.
CLAIMANT WAS PR S NT D TO TH D RMATOLOGY STAFF CONF R NC BY DR.
HANIFIN, ASSISTANT PROF SSOR IN THAT D PARTM NT AT TH UNIV RSITY OF
OR GON M DICAL SCHOOL, ON MAY 8 , 1 9 74 IT WAS TH UNANIMOUS AGR  
M NT THAT CLAIMANT S DISABILITY WAS IN ALL LIK LIHOOD DU TO FACTITIAL
 TIOLOGY AND PSYCHIATRIC CONSULTATION WAS R COMM ND D.

Dr. CARLISL , A PSYCHIATRIST, AFT R  XAMINING CLAIMANT TWIC ,
 XPR SS D HIS OPINION THAT MOST, IF NOT ALL, OF CLAIMANT S L SIONS
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BEEN CAUSED BY HIMSELF EITHER THROUGH CONSCIOUS NEGLIGENCE OR 
CONSCIOUS INTENT MOTIVATED BY THE GRATIFICATIONS HE RECEIVED IN THE 
FORM OF SECONDARY GAINS 0 HE FELT THE ONLY TO INTERRUPT THE PROCESS 
WAS TO STOP THE GRATIFICATION BY DESISTING FROM ANY FURTHER EFFORTS 
TO COMPENSATE CLAIMANT FOR ANY FURTHER MEDICAL EFFORTS DIRECTED 
TOWARD CLAIMANT'S INFECTIONS - ONCE RESPONSIBILITY FOR THE INFECTIONS 
ARE PLACED UPON CLAIMANT'S SHOULDERS THE INFECTIONS WILL SUBSIDE OF 
THE IR OWN ACCORD. 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 1 0 • 197 5 IS AFF IRMED0 

WCB CASE NOo 76-743 

RAYMOND BAIRD, CLAIMANT 
GRANT 1 FERGUSON AND CARTER 9 

CLAIMANT'S ATTYS 0 

OWN MOTION PROCEEDING REFERRED 
FOR HEARING 

MARCH 26, 1976 

0N MARCH 2 3 1 1 9 7 6 THE CLAIMANT I THROUGH HIS ATTORNEYS• REQUESTED 
THE BOARD TO EXE RC I SE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 
AND REOPEN CLAIMANT'S CLAIM IN THE ABOVE ENTITLED CASE FOR FURTHER MEDI
CAL TREATMENT AND COMPENSATION BASED UPON AN AGGRAVATION AND WORSENING 
OF HIS CONDITION SINCE THE LAST ARRANGEMENT OF COMPENSATION 0 IN SUPPORT 
OF CLAIMANT'S REQUEST MEDICAL REPORTS FROM DR 0 THOMAS C 0 BOLTON AND 
MARIO CAMPAGNA WERE. ATTACHED 0 CLAIMANT'S CLAIM WAS INITIALLY CLOSED 
BY DETERMINATION ORDER MAILED DECEMBER 19 1 1967 AND CLAIMANT'S AGGRA
VATION RIGHTS HAVE EXPIRED 0 

ON FEBRUARY 1 1 1 1 9 7 6 CLAIMANT REQUESTED A HEARING ON THE DENIAL 
OF A CLAIM FOR AGGRAVATION FILED BY THE CLAIMANT WITH THE EMPLOYER'S 
CARRIER 0 A HEARING IS PRESENTLY SET FOR MARCH 31 • 1976 IN MEDFORD 1 

OREGON BEFORE REFEREE GAYLE GEMMELL. 

THE BOARD, AT THE PRESENT TIME 1 DOE_S NOT HAVE SUFFICIENT MEDICAL 
EVIDENCE UPON WHICH TO DETERMINE THE MERITS OF CLAIMANT'S REQUEST TO 
REOPEN THIS CLAIM UNDER ITS OWN MOTION JURISDICTION AND 1 THEREFORE 1 

REFERS SUCH REQUEST TO REFEREE GEMMELL WIT.H INSTRUCTIONS TO TAKE EVI
DENCE AT THE HEARING SCHEDULED FOR MARCH 3 1 1 ON THE ISSUE OF WHETHER 
CLAIMANT'S PRESENT CONDITION AND NEED FOR MEDICAL CARE AND TREATMENT 
IS RE LAT-ED TO CLAIMANT'S INDUSTRIAL INJURY SUFFERED ON JUNE 8 1 196 7 AND
OR WHETHER CLAIMANT IS ENTITLED TO SUCH MEDICAL CARE AND TREATMENT 
ONLY UNDER THE PROVISIONS OF ORS 656 0 245 0 

LJPON CONCLUSION OF THE HEARING THE REFEREE SHALL CAUSE A TRAN
SCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE BOARD 
TOGETHER WITH HER FINDINGS AND HER RECOMMENDATION THAT EITHER THE 
REQUEST TO REOPEN UNDER THE BOARD'S OWN MOTION JURISDICTION BE GRANTED 
OR DENIED 0 

-3 2 -

HAD B  N CAUS D BY HIMS LF  ITH R THROUGH CONSCIOUS N GLIG NC OR
CONSCIOUS INT NT MOTIVAT D BY TH GRATIFICATIONS H R C IV D IN TH 
FORM OF S CONDARY GAINS. H F LT TH ONLY TO INT RRUPT TH PROC SS
WAS TO STOP TH GRATIFICATION BY D SISTING FROM ANY FURTH R  FFORTS
TO COMP NSAT CLAIMANT FOR ANY FURTH R M DICAL  FFORTS DIR CT D
TOWARD CLAIMANT S INF CTIONS ONC R SPONSIBILITY FOR TH INF CTIONS
AR PLAC D UPON CLAIMANT' S SHOULD RS TH INF CTIONS WILL SUBSID OF
TH IR OWN ACCORD.

ORDER
The ORDER OF THE REFEREE DATED OCTOBER 1 0 , 1 9 7  IS AFFIRMED.

WCB CA E NO. 76-743 MARCH 26, 1976

RAYMOND BAIRD, CLAIMANT
GRANT, FERGUSON AND CARTER,

cla mant s ATTYS.
OWN MOTION PROC  DING R F RR D

FOR H ARING

On MARCH 23, 1976 TH CLAIMANT, THROUGH HIS ATTORN YS, R QU ST D

TH BOARD TO  X RCIS ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8
AND R OP N CLAIMANT'S CLAIM IN TH ABOV  NTITL D CAS FOR FURTH R M DI
CAL TR ATM NT AND COMP NSATION BAS D UPON AN AGGRAVATION AND WORS NING
OF HIS CONDITION SINC TH LAST ARRANG M NT OF COMP NSATION. IN SUPPORT
OF CLAIMANT'S R QU ST M DICAL R PORTS FROM DR. THOMAS C. BOLTON AND
MARIO CAMPAGNA W R ATTACH D. CLAIMANT S CLAIM WAS INITIALLY CLOS D
BY D T RMINATION ORD R MAIL D D C MB R 1 9 , 1 96 7 AND CLAIMANT'S AGGRA
VATION RIGHTS HAV  XPIR D.

On F BRUARY 1 1 , 1 9 76 CLAIMANT R QU ST D A H ARING ON TH D NIAL
OF A CLAIM FOR AGGRAVATION FIL D BY TH CLAIMANT WITH TH  MPLOY R S
CARRI R. A H ARING IS PR S NTLY S T FOR MARCH 3 1 , 1 976 IN M DFORD,
OR GON B FOR R F R  GAYL G MM LL.

The board, at the prese t time, does  ot have sufficie t medical
 VID NC UPON WHICH TO D T RMIN TH M RITS OF CLAIMANT S R QU ST TO
R OP N THIS CLAIM UND R ITS OWN MOTION JURISDICTION AND, TH R FOR ,
R F RS SUCH R QU ST TO R F R  G MM LL WITH INSTRUCTIONS TO TAK  VI
D NC AT TH H ARING SCH DUL D FOR MARCH 3 1 , ON TH ISSU OF WH TH R
CLAIMANT'S PR S NT CONDITION AND N  D FOR M DICAL CAR AND TR ATM NT
IS R LAT D TO CLAIMANT S INDUSTRIAL INJURY SUFF R D ON JUN 8 , 1 96 7 AND-
OR WH TH R CLAIMANT IS  NTITL D TO SUCH M DICAL CAR AND TR ATM NT
ONLY UND R TH PROVISIONS OF ORS 6 5 6.2 4 5 .

Upo co clusio of the heari g the referee shall cause a tra 
scr pt OF TH PROC  DINGS TO B PR PAR D AND SUBMITT D TO TH BOARD
TOG TH R WITH H R FINDINGS AND H R R COMM NDATION THAT  ITH R TH 
R QU ST TO R OP N UND R TH BOARD* S OWN MOTION JURISDICTION B GRANT D
OR D NI D.
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CASE NO. 74-1507 

JAMES BEELER, CLAIMANT 
WIL.LIAMSON AND WHIPPLE, 

CLAIMANTY S ATTYS• 

Ae THOMAS CAVANAUGH, 

DEFENSE ATTY• 
REQUEST FOR REVIEW BY EMPL.OVER 

MARCH 29, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHIL.LIPS• 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREET S ORDER 
WHICH DIRECTED THE EMPLOYER TO ACCEPT CLAIMANTT S CLAIM AND PAV TO 

CLAIMANTT S REPRESENTATIVE, THE WIDOW, BENEFITS TO WHICH SHE IS ENTITLED 
TO BY LAW AND TO PAV CL.Al MANTT S ATTORNEY A REASONABLE ATTORNEY'S FEE. 

CLAIMANT, A 6 0 YEAR OLD CAR SALE.SMAN 1 SUFFERED A MYOCARDIAL. 
INFARCTION ON MARCH 9 1 1974 WHICH HE AL.LEGED RESULTED FROM PHYSICAL. 
EXERTION AND EMOTIONAL STRESS ON HIS JOB 0 • 

CLAIMANT HAD WORKED AS A CAR SAL.ESMAN SINCE 1945 AND HAD BEEN 
IN GOOD HEALTH UNTIL 196 9 WHEN HE SUFFERED A HEART ATTACK WHICH REQUIRED 
HIM TO REMAIN OFF WORK FOR APPROXIMATEL.Y 1 0 MONTHS• BETWEEN 1969 AND 

1974 CLAIMANT APPEARED TO HAVE RECOVERED VERY WELL AND FOR APPROXI
MATELY TWO YEARS PRIOR TO MARCH 9 1 1974 CLAIMANT HAD NOT HAD TO TAKE 

ANY MEDICATION EXCEPT NITROGLYCERIN PILLS WHICH HE ALWAYS CARRIED 

WITH HIMe 

ON THE DAV IN QUESTION CLAIMANT HAD A CUSTOMER WHO WAS INTERESTED 
IN BUYING TWO USED CARS• CLAIMANT TOOK ONE CAR TO THE CAR WASH AND WAS 
TOWELING IT DOWN AFTER THE CAR HAD BEEN WASHED, THE OTHER CAR~ A PICKUP, 

WAS SHORT OF GAS AND THE ONLY AVAILABLE GAS WAS AN EMERGENCY TANK WITH 

A HAND PUMP• CLAIMANT PUMPED SOME 1 5 .GALLONS OF GAS IN THE PICKUP WHICH 
TOOK HIM APPROXIMATELY 2 OR 3 MINUTES AND INVOLVED EXERTING A PRESSURE 

ON THE HAND PUMP OF 1 0 TO 1 2 POUNDS• 

CL.AIMANT WENT HOME FOR LUNC_H, ADVISED HIS WIFE THAT HE WAS IN A 
HURRY AND HAD TO BE BACK TO WORK AS SOON AS POSSIBLE - HE WAS EXTREMELY 

CONCERNED ABOUT THE SALE 0 EARLY THAT AFTERNOON CLAIMANT EXPERIENCED 

SEVERE CHEST PAINS WHICH WERE NOT RELIEVED BY THE NITRO TABLETS AND 
THE SALES MANAGER DROVE _HIM TO THE HOSPITAL WHERE HE WAS ADMITTED AT 
5 • 0 0 P 0 M 0 UNDER THE CARE OF DR 0 ZESCHIN 1 WHO DIAGNOSED A MYOCARDIAL 

lNFARCTIONo CLAIMANT WAS RELEASED FROM THE HOSPITAL ON APRIL 5 1 1974 
HE HAD FAILED A CLAIM ON MARCH 2 5, 197 4 • ON APRIL 1 7, 197 4 THE EMPLOYERY S 
CARRIER DENIED RESPONSIBILITY FOR THE HEART ATTACK AND ON APRIL 22 1 1974 
THE CLAIMANT REQUESTED A HEARING ON HIS DENIED CLAIM• 

DR. GROSSMAN, AN INTERNIST, EXAMINED CLAIMANT ON AUGUST 28 1 1 974 
AND IN HIS REPORT OF SEPTEMBER 18, 1_ 974, WHICH WAS BASED UPON HISTORY 

GIVEN TO HIM BY CLAIMANT AS WELL AS HIS EXAMINATION OF CLAIMANT, SAID 
HIS IMPRESSION WAS - T RECURRENT CORONARY THROMBOSIS WITH MYOCARDIAL 
INFARCTION IS LIKELY WITH SMALL CEREBRAL EMB0LUS 1 PROBABLY FROM MURAL 

THROMBUS, AND MORE RECENT ACUTE CONGESTIVE FAILURE. THE PHYSICAL 
EXERTION AND EMOTIONAL STRESSES OF THE WORK ACTIVITIES ON MARCH 9, 

1974 WERE SIGNIFICANT FACTORS IN THE PRECIPITATION OF THE ACUTE EPISODE.• 

OR 0 GRISWOLD, A CARDIOLOGIST, IN HIS REPORT OF MARCH 5 1 1975 
CONCLUDED THAT THERE WAS NO RELATIONSHIP BETWEEN CLAIMANT'S JOB ACTI
VITY AND HIS MYOCARDIAL INFARCTION ON MARCH 9 1 1974. 

0N JUNE 1 3, 1 9 7 5 ANOTHER REQUEST FOR HEAR I NG WAS RECEIVED FROM 

THE WIDOW, WILMA BEELER, WHICH RECITED THAT THE DECEASED CLAIMANT 

-3 3 -

WCB CAS NO. 74-1507 MARCH 29, 1976

JAM S B  L R, CLAIMANT
WILLIAMSON AND WHIPPLE,
cl im nt s ATTYS.

A. THOMAS CAVANAUGH,
D F NS ATTY,

R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members moore a d Phillips.

The employer seeks review by the board of the referee s order
WHICH DIRECTED THE EMPLOYER TO ACCEPT CLAIMANT'S CLAIM AND PAY TO
CLAIMANT'S REPRESENTATIVE, THE WIDOW, BENEFITS TO WHICH SHE IS ENTITLED
TO BY LAW AND TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY'S FEE.

Cl im nt,  60 ye r old c r s lesm n, suffered  myoc rdi l
INFARCTION ON MARCH 9 , 1 9 7 4 WHICH H ALL G D R SULT D FROM PHYSICAL
 X RTION AND  MOTIONAL STR SS ON HIS JOB.

Cl im nt h d worked  s  c r s lesm n since 194  nd h d been
IN GOOD H ALTH UNTIL 1 9 6 9 WH N H SUFF R D A H ART ATTACK WHICH R QUIR D
HIM TO R MAIN OFF WORK FOR APPROXIMAT LY 10 MONTHS. B TW  N 1 96 9 AND
1 9 74 CLAIMANT APP AR D TO HAV R COV R D V RY W LL AND FOR APPROXI
MAT LY TWO Y ARS PRIOR TO MARCH 9 , 1 9 74 CLAIMANT HAD NOT HAD TO TAK 
ANY M DICATION  XC PT NITROGLYC RIN PILLS WHICH H ALWAYS CARRI D
WITH HIM.

On TH DAY IN QU STION CLAIMANT HAD A CUSTOM R WHO WAS INT R ST D

IN BUYING TWO US D CARS. CLAIMANT TOOK ON CAR TO TH CAR WASH AND WAS
TOW LING IT DOWN AFT R TH CAR HAD B  N WASH D, TH OTH R CAR, A PICKUP,
WAS SHORT OF GAS AND TH ONLY AVAILABL GAS WAS AN  M RG NCY TANK WITH
A HAND PUMP. CLAIMANT PUMP D SOM 1 5 GALLONS OF GAS IN TH PICKUP WHICH
TOOK HIM APPROXIMAT LY 2 OR 3 MINUT S AND INVOLV D  X RTING A PR SSUR 
ON TH HAND PUMP OF 10 TO 12 POUNDS.

Claima t we t home for lu ch, advised his wife that he was i a
HURRY AND HAD TO B BACK TO WORK AS SOON AS POSSIBL H WAS  XTR M LY
CONC RN D ABOUT TH SAL ,  ARLY THAT AFT RNOON CLAIMANT  XP RI NC D
S V R CH ST PAINS WHICH W R NOT R LI V D BY TH NITRO TABL TS AND
TH SAL S MANAG R DROV HIM TO TH HOSPITAL WH R H WAS ADMITT D AT
5.0 0 P. M. UND R TH CAR OF DR. 2 SCHIN, WHO DIAGNOS D A MYOCARDIAL
INFARCTION. CLAIMANT WAS R L AS D FROM TH HOSPITAL ON APRIL 5 , 1 9 74
H HAD FAIL D A CLAIM ON MARCH 25, 1974. ON APRIL 17, 1974 TH  MPLOY R' S
CARRI R D NI D R SPONSIBILITY FOR TH H ART ATTACK AND ON APRIL 2 2 , 1 9 74
TH CLAIMANT R QU ST D A H ARING ON HIS D NI D CLAIM.

Dr. GROSSMAN, AN INT RNIST,  XAMIN D CLAIMANT ON AUGUST 2 8 , 1 974
AND IN HIS R PORT OF S PT MB R 1 8 , 1 97 4 , WHICH WAS BAS D UPON HISTORY
GIV N TO HIM BY CLAIMANT AS W LL AS HIS  XAMINATION OF CLAIMANT, SAID
HIS IMPR SSION WAS 'R CURR NT CORONARY THROMBOSIS WITH MYOCARDIAL
INFARCTION IS LIK LY WITH SMALL C R BRAL  MBOLUS, PROBABLY FROM MURAL
THROMBUS, AND MOR R C NT ACUT CONG STIV FAILUR . TH PHYSICAL
 X RTION AND  MOTIONAL STR SS S OF TH WORK ACTIVITI S ON MARCH 9 ,
1 97 4 W R SIGNIFICANT FACTORS IN TH PR CIPITATION OF TH ACUT  PISOD .'

Dr. GRISWOLD, A CARDIOLOGIST, IN HIS R  PORT OF MARCH 5 , 1975
CONCLUD D THAT TH R WAS NO R LATIONSHIP B TW  N CLAIMANT'S JOB ACTI
VITY AND HIS MYOCARDIAL INFARCTION ON MARCH 9 , 1 9 74 .

On JUN 1 3 , 1 97 5 ANOTH R R QU ST FOR H ARING WAS R C IV D FROM
TH WIDOW, WILMA B  L R, WHICH R CIT D THAT TH D C AS D CLAIMANT
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FILED A REQUEST FOR HEARING WHICH WAS SCHEDULED FOR MAY 2 1 1 1975 
BUT THAT CLAIMANT HAD DIED ON APRIL 23 1 I 975 WITHOUT DISPOSITION HAVING 
BEEN MADE REGARDING HIS CLAIM 0 

THE REFEREE CHOSE NOT.TO ACCEPT DR 0 GRISWOLD'S OPINION, FIRST, 
BECAUSE IT WAS BASED, IN PART, UPON A RECORDED STATEMENT OF CLAIMANT 
DATED APRIL 11 1 1974 WHICH WAS NOT IN EVIDENCE AND THE CONTENTS OF 
WHICH WERE UNKNOWN AND 1 SECOND, BECAUSE THE REPORT STATED, IN PART, 
'THERE IS NO HISTORY THAT HE (CLAIMANT) WAS UNUSUALLY ANXIOUS OR 
UPSET'• THE REFEREE FOUND THIS WAS CONTRADICTED BY THE EVIDENCE, 

THE REFEREE CONCLUDED THAT DR 0 GROSSMAN'S OPINION WAS BASED 
ESSENTIALLY UPON THE HISTORY DEVELOPED AT THE HEARING AND, THEREFORE, 
SHOULD BE ACCEPTED AND THAT THE EVIDENCE SUPPORTED A FINDING THAT 
CLAIMANT HAD SUFFERED A COMPENSABLE INJURY, HE DIRECTED THAT DEFEN
DANT ACCEPT THE CLAIM AND PAY CLAIMANT'S REPRESENTATIVE, THE WIDOW 1 

BENEFITS TO WHICH SHE WAS ENTITLED BY LAW, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 7 1 I 9 7 5 IS AFF IRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 350 
DOLLARS, PAYABLE BY THE EMPLOYER, 

WCB CASE NO. 75-2429 

DONALD R. CLUSTER, CLAIMANT 
FRANKL.IN, BENNETT, OFELT AND JOLLES, 

CLAIMANT'S ATTYS, 
DEPT, OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON, MOORE AND PHILLIPS 0 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AWARDED CLAIMANT 8 7 • 7 5 DEGREES FOR PARTIAL LOSS OF HIS LEFT FOOT• 
8 1 DEGREES FOR PARTIAL LOSS OF HIS RIGHT FOOT AND 3 2 DEGREES FOR UN
SCHEDULED LOW BACK DISABILITY, CONTENDING THAT HE IS PERMANENTLY 
AND TOTALLY DISABLED, . 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 1 1 1 197 3 
WHEN HE WAS WORKING ON A SCAFFOLDING WHICH FELL A DISTANCE OF ABOUT 
I 6 FEET, CLAIMANT SUFFERED A COMMINUTED FRACTURE OF THE LEFT TIBIA 
AND FIBULA AND A FRACTURE 0~ THE RIGHT OS CALCIS AND SEVERAL BONES OF 
THE RIGHT FOOT0 ADDITIONALLY CLAIMANT INJURED HIS BACK WHICH IS CON
STANTLY AGGRAVATED BY HIS ALTERED GAIT, SECONDARY TO THE BILATERAL 
LEG INJURIES. 

CLAIMANT IS A 5 9 YEAR OLD CARPENTER, IMMEDIATELY AFTER THE 
ACCIDENT HE WAS ADMITTED TO KAISER HOSPITAL WHERE CASTS WERE APPLIED 
ON BOTH LEGS, IN JUNE 1974 CLAIMANT HAD SURGERY FOR A RIGHT DIRECT 
INGUINAL HERNIA WHICH WAS RELATED TO THE INDUSTRIAL INJURY, IN AUGUST 
197 4 CLAIMANT CAME UNDER THE CARE OF DR, RUSCH WHO CONTINUED TO SEE 
HIM UNTIL MARCH 3 • 1975 1 
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HAD FIL D A R QU ST FOR H ARING WHICH WAS SCH DUL D FOR MAY 2 1, 1975
BUT THAT CLAIMANT HAD DI D ON APRIL 2 3 , 1 9 75 WITHOUT DISPOSITION HAVING
B  N MAD R GARDING HIS CLAIM.

The referee chose  ot to accept dr, Griswold's opi io , first,
B CAUS IT WAS BAS D, IN PART, UPON A R CORD D STAT M NT OF CLAIMANT
DAT D APRIL 1 1 , 1 9 74 WHICH WAS NOT IN  VID NC AND TH CONT NTS OF
WHICH W R UNKNOWN AND, S COND, B CAUS TH R PORT STAT D, IN PART,
'TH R IS NO HISTORY THAT H (CLAIMANT) WAS UNUSUALLY ANXIOUS OR
upset', the referee found th s was contrad cted by the  VID NC .

The referee co cluded that dr. grossma 's opi io was based

ESSENTIALLY UPON THE HISTORY DEVELOPED AT THE HEARING AND, THEREFORE,
SHOULD BE ACCEPTED AND THAT THE EVIDENCE SUPPORTED A FINDING THAT
CLAIMANT HAD SUFFERED A COMPENSABLE INJURY. HE DIRECTED THAT DEFEN
DANT ACCEPT THE CLAIM AND PAY CLAIMANT'S REPRESENTATIVE, THE WIDOW,
BENEFITS TO WHICH SHE WAS ENTITLED BY LAW.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS
AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated November 7, 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey's fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 3 50
DOLLARS, PAYABL BY TH  MPLOY R.

WCB CA E NO. 75-2429 MARCH 29, 1976

DONALD R. CLU TER, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso , moore a d Phillips.

Claima t requests board review of the referee's order which

AWARD D CLAIMANT 8 7.7 5 D GR  S FOR PARTIAL LOSS OF HIS L FT FOOT,
8 1 D GR  S FOR PARTIAL LOSS OF HIS RIGHT FOOT AND 32 D GR  S FOR UN
SCH DUL D LOW BACK DISABILITY, CONT NDING THAT H IS P RMAN NTLY
AND TOTALLY DISABL D.

Claima t suffered a compe sable i jury o September i i , 1973
WH N H WAS WORKING ON A SCAFFOLDING WHICH F LL A DISTANC OF ABOUT
16 F  T. CLAIMANT SUFF R D A COMMINUT D FRACTUR OF TH L FT TIBIA
AND FIBULA AND A FRACTUR OF TH RIGHT OS CALCIS AND S V RAL BON S OF
TH RIGHT FOOT. ADDITIONALLY CLAIMANT INJUR D HIS BACK WHICH IS CON
STANTLY AGGRAVAT D BY HIS ALT R D GAIT, S CONDARY TO TH BILAT RAL
L G INJURI S.

Claima t is a 59 year old carpe ter, immediately after the

ACCID NT H WAS ADMITT D TO KAIS R HOSPITAL WH R CASTS W R APPLI D
ON BOTH L GS. IN JUN 1 9 74 CLAIMANT HAD SURG RY FOR A RIGHT DIR CT
INGUINAL H RNIA WHICH WAS R LAT D TO TH INDUSTRIAL INJURY. IN AUGUST
1 9 74 CLAIMANT CAM UND R TH CAR OF DR. RUSCH WHO CONTINU D TO S  
HIM UNTIL MARCH 3 , 1 9 7 5 .
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APRIL 8 • 1 97.5 DR• RUSCH 9 IN A CLOSING EVALUATION 9 STATED THAT 
CLAIMANT'S CLAIM MIGHT BE CLOSED AND ON MAY 20 0 1975 CLAIMANT WAS 

INTERVIEWED BY THE EVALUATION TEAM OF THE BOARD 1 WHICH 1 ACCORDING TO 
CLAIMANT, ADVISED HIM THAT THE EFFECTIVE DATE OF ANY SETTLEMENT 

WOULD BE MAY 2 0 • CLAIMANT CONTENDS HE IS STILL UNABLE TO WORK SO THAT 
THE TEMPORARY TOTAL DISABILITY COMPENSATION SHOULD BE c·oNTINUED -
HOWEVER 0 THE REFEREE FOUND CLAIMANT_ WAS MEDICALLY STATIONARY, ACCORDING 
TO DR• RUSCH 1 ON MARCH 3 1 1975 1 THEREFORE THE TE.MPORARY TOTAL DISA

BILITY COMPENSATION WAS PROPERLY TERMINATED ON THAT DATE• 

A DETERMINATION ORDER WAS MAILED ON MAY 22 0 1975 AWARDING CLAIM
ANT TIME LOSS FOR DIFFERENT PERIODS OF TIME, 54 DEGREES FOR 40 PER CENT 

LOSS OF HIS RIGHT FOOT AND 4 0 • 5 DEGREES FOR 3 0 PER CENT LOSS OF HIS 
LEFT FOOT• 

THE FUND CONTENDS THAT WHEN IT ACCEPTED THE CLAIM AS COMPENSABLE 
FOR FRACTURE OF B_OTH LEGS IT WAS UNAWARE OF ANY BACK INJUF.. V AND THAT 

CL.AIMANT COULD NOT NOW CLAIM A BACK INJURY BECAUSE THE ONE YEAR STATUTE 

OF LIMITATIONS HAD RUN SINCE THE ISSUANCE OF THE DETERMINATION ORDER -

FURTHER CONTENDING THAT CLAIMANT COULD NOT BE AWARDED PERMANENT TOTAL. 

DISABILITY BECAUSE THE STATUTE IN EFFECT AT THE TIME CLAIMANT WAS INJURED 
DID NOT PERMIT A FINDING OF PERMANENT TOTAL DISABILITY WHERE THE INJURY 
WAS SOLELY TO A SCHEDULED AREA. 

OR 0 RUSCH ON APRIL 8 • 197 5 HAD REPORTED THAT ~LAIMANT ALSO HAD 

CON!PLAINTS OF LOW BACK PAIN WHICH WAS AGGRAVATED BY BENDING AND. LIFTING 
AND BY CLAIMANT'S ALTERED GAIT PATTERN WHICH WAS THE RESULT OF THE 
BILATERAL ANKLE AND LEG COMPLAINTS• HE SAID THAT ANY ATTEMPT AT PRO

LONGED WALKING RESULTED IN BILATERAL ANKLE, FOOT AND LEG COMPLAINTS 
AND THEN AN AGGRAVATION OF HIS BACK COMPLAINTS. 

EVIDENCE INDICATES THAT CLAIMANT'S BACK PROBLEMS BEGAN APPROXI
MATELY 1 0 YEARS PRIOR TO HIS INJURY BUT DURING THE FIVE YEARS IMMEDIATELY 

PRECEDING THE ACCIDENT, HIS BACK DID NOT CAUSE HIM ANY PROBLEMS NOR HAP 
HE LOST ANY TIME FROM WORK BECAUSE OF HIS BACK PRIOR TO THIS INJURY IN 

SEPTEMBER I 9 73 • 

THE REFEREE FOUND NO EVIDENCE WHICH REVEALED ANY BACK COMPLAINTS 
PRIOR TO AUGUST 2 7 1 197 4 - BOTH CLAIMANT AND DR 0 RUSCH HAD BEEN OF THE 

OPINION THAT THE ALTERED GAIT PATTERN CAUSED BY THE INJURY AGGRAVATED 
THE PREEXISTING LOW BACK PAIN 0 THE REFEREE AGREED AND CONCLUDED THAT 
CLAIMANT WAS NOT PRECLUDED FROM BEING COMPENSATED FOR THE CONSEQUENCES 
OF HIS COMPENSABLE INJURY BUT THAT HE DID NOT QUALIFY AS AN 1 0DD-LOT 1 

PERMANENT TO,:"AL FOR SEVERAL REASONS, PRIMARILY, BECAUSE OF LACK OF 
MOTIVATION0 

THE REFEREE CONCLUDED THAT CLAIMANT DID HAVE SUBSTANTIAL LOSS 
OF PHYSICAL FUNCTION OF HIS LOWER EXTREMITIES AND MINIMAL UNSCHEDULED 

LOW BACK DISABILITY AND, ACCORDINGLY, INCREASED THE AWARDS FOR THE 
SCHEDULED DISABILITIES - HE ALSO AWARDED CL.Al MANT 3 2 DEGREES FOR 1 0 
PER CENT UNSCHEDULED LOW BACK DISABll,.ITY� 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSION 
REACHED BY THE REFEREE THAT CLAIMANT IS NOT AN I ODD-LOT 1 PER MANE.NT 

TOTAL• THE BOARD FINDS THAT CLAIMANT FALLS WITHIN THIS CATEGORY 
REGARDLESS OF MOTIVATION• HOWEVER, THE EVIDENCE INDICATES THAT CLAIM

ANT IS MOTIVATED TO RETURN TO WORK BUT IS PHYSICALLY UNABLE TO DO SO, 

(N HIS REPORT OF APRIL 8 1 1 975 DR, RUSCH, WHO HAD TREATED CLAIM
ANT SINCE AUGUST 1 974, EXPRESSED HIS OPINION THAT CLAIMANT HAD BEEN 

TOTALLY DISABLED AS A RESULT OF COMPLAINTS REFERABLE TO BOTH LOWER 
EXTREMITIES AND HIS BACK AND STATED -
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On APRIL 8 , 1 975 DR. RUSCH, IN A CLOSING  VALUATION, STAT D THAT
CLAIMANT* S CLAIM MIGHT B CLOS D AND ON MAY 2 0 , 1 9 7 5 CLAIMANT WAS
INT RVI W D BY TH  VALUATION T AM OF TH BOARD, WHICH, ACCORDING TO
CLAIMANT, ADVIS D HIM THAT TH  FF CTIV DAT OF ANY S TTL M NT
WOULD B MAY 2 0, CLAIMANT CONT NDS H IS STILL UNABL TO WORK SO THAT
TH T MPORARY TOTAL DISABILITY COMP NSATION SHOULD B CONTINU D
HOW V R, TH R F R  FOUND CLAIMANT WAS M DICALLY STATIONARY, ACCORDING
TO DR. RUSCH, ON MARCH 3 , 1 97 5 , TH R FOR TH T MPORARY TOTAL DISA
BILITY COMP NSATION WAS PROP RLY T RMINAT D ON THAT DAT .

A D T RMINATION ORD R WAS MAIL D ON MAY 2 2 , 1 9 7 5 AWARDING CLAIM
ANT TIM LOSS FOR DIFF R NT P RIODS OF TIM , 54 D GR  S FOR 4 0 P R C NT
LOSS OF HIS RIGHT FOOT AND 40,5 D GR  S FOR 30 P R C NT LOSS OF HIS
L FT FOOT,

The fu d co te ds that whe it accepted the CLAIM as compe sable

FOR FRACTUR OF BOTH L GS IT WAS UNAWAR OF ANY BACK INJURY AND THAT
CL AIMANT COULD NOT NOW CLAIM A BACK INJURY B CAUS TH ON Y AR STATUT 
OF LIMITATIONS HAD RUN SINC TH ISSUANC OF TH D T RMINATION ORD R
FURTH R CONT NDING THAT CLAIMANT COULD NOT B AWARD D P RMAN NT TOTAL
DISABILITY B CAUS TH STATUT IN  FF CT AT TH TIM CLAIMANT WAS INJUR D
DID NOT P RMIT A FINDING OF P RMAN NT TOTAL DISABILITY WH R TH INJURY
WAS SOL LY TO A SCH DUL D AR A.

Dr. RUSCH ON APRIL 8 , 1 9 7 5 HAD R PORT D THAT p LA IMANT ALSO HAD

COMPLAINTS OF LOW BACK PAIN WHICH WAS AGGRAVAT D BY B NDING AND LIFTING
AND BY CLAIMANT* S ALT R D GAIT PATT RN WHICH WAS TH R SULT OF TH 
BILAT RAL ANKL AND L G COMPLAINTS. H SAID THAT ANY ATT MPT AT PRO
LONG D WALKING R SULT D IN BILAT RAL ANKL , FOOT AND L G COMPLAINTS
AND TH N AN AGGRAVATION OF HIS BACK COMPLAINTS,

Evide ce i dicates that claima t's back problems bega approxi

mately 1 0 Y ARS PRIOR TO HIS INJURY BUT DURING TH FIV Y ARS IMM DIAT LY
PR C DING TH ACCID NT, HIS BACK DID NOT CAUS HIM ANY PROBL MS NOR HAD
H LOST ANY TIM FROM WORK B CAUS OF HIS BACK PRIOR TO THIS INJURY IN
S PT MB R 1 9 73 .

The referee found no ev dence wh ch revealed ANY back COMPLAINTS
PRIOR TO AUGUST 2 7 , 1 9 7 4 BOTH CLAIMANT AND DR. RUSCH HAD B  N OF TH 
OPINION THAT TH ALT R D GAIT PATT RN CAUS D BY TH INJURY AGGRAVAT D
TH PR  XISTING LOW BACK PAIN. TH R F R  AGR  D AND CONCLUD D THAT
CLAIMANT WAS NOT PR CLUD D FROM B ING COMP NSAT D FOR TH CONS QU NC S
OF HIS COMP NSABL INJURY BUT THAT H DID NOT QUALIFY AS AN * ODD-LOT*
P RMAN NT TOTAL FOR S V RAL R ASONS, PRIMARILY, B CAUS OF LACK OF
MOTIVATION,

The referee concluded THAT CLAIMANT d d have substant al loss

OF PHYSICAL FUNCTION OF HIS LOW R  XTR MITI S AND MINIMAL UNSCH DUL D
LOW BACK DISABILITY AND, ACCORDINGLY, INCR AS D TH AWARDS FOR TH 
SCH DUL D DISABILITI S H ALSO AWARD D CLAIMANT 32 D GR  S FOR 10
P R C NT UNSCH DUL D LOW BACK DISABILITY.

The BOARD, ON D NOVO R VI W, DISAGR  S WITH TH CONCLUSION
R ACH D BY TH R F R  THAT CLAIMANT IS NOT AN * ODD-LOT* P RMAN NT
TOTAL. TH BOARD FINDS THAT CLAIMANT FALLS WITHIN THIS CAT GORY
R GARDL SS OF MOTIVATION. HOW V R, TH  VID NC INDICAT S THAT CLAIM
ANT IS MOTIVAT D TO R TURN TO WORK BUT IS PHYSICALLY UNABL TO DO SO,

In HIS R PORT OF APRIL 8 , 1 975 DR. RUSCH, WHO HAD TR AT D CLAIM
ANT SINC AUGUST 1 97 4 ,  XPR SS D HIS OPINION THAT CLAIMANT HAD B  N
TOTALLY DISABL D AS A R SULT OF COMPLAINTS R F RABL TO BOTH LOW R
 XTR MITI S AND HIS BACK AND STAT D
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MY OPINION, CONSIDERING MR. CLUSTER'S MEDICAL 
COMPLAINTS OF BILATERAL FEET, ANKLE AND LEG COMPLAINTS, 
HIS EDUCATION AND HIS AGE AND HIS EXPERIENCE, PREVENTS 
HIM FROM PERFORMING ANY KIND OF FULL. TIME WORK THAT COULD 
BE THOUGHT OF•••' . 

THE BOARD FINDS NO EVIDENCE WHICH CONTRADICTS THIS MEDICAL OPINION 
NOR ANY MEDICAL EVIDENCE INTRODUCED BY THE FUND WHICH WOULD SUPPORT A 
FINDING OF DISABILITY LESS THAN PERMANENT AND TOTAL. 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 10 1 197 5 IS REVERSED. 

CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED AND SHALL BE CON
SIDERED AS SUCH FROM THE DATE OF THIS ORDER. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 25 PER CENT OF 
THE COMPENSATION AWARDED CLAIMANT BY THIS ORDER, PAYABLE FROM SAID 
COMPENSATION AS PAID, NOT TO EXCEED THE SUM OF 2 1 300 DOLLARS. 

WCB CASE NO. 75~1479 

NAOMI E. GOODWIN, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER 1 . 

CLAIMANT'S ATTYS 0 

DEPT• OF JUSTICE, DEFENSE ATTY. 
ORDER OF DISMISSAL 

MARCH 29, 1976 

A REQUEST FOR REVIEW OF THE ABOVE ENTITLED MATTER WAS DULY FILED 
BY THE CLAIMANT 0 A CROSS REQUEST FOR REVIEW WAS DULY FILED BY THE 
STATE ACCIDENT INSURANCE FUND• 

THE PARTIES, NOW HAVING STIPULATED THAT THE· REQUEST FOR REVIEW 
AND THE CROSS REQUEST FOR REVIEW BE WITHDRAWN, 

IT IS THEREFORE ORDERED THIS MATTER PENDING BEFORE THE BOARD IS 
HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS FINAL BY OPERATION OF 
LAW• 

WCB CASE NO. 75-1883 

SCANDRA KHAL, CLAIMANT 
RASK AND HEFFERIN, CLAIMANT' s ATTYs. 
GEARIN, CHENEY, LANDIS, AEBI AND KELLEY, 

DEFENSE ATTYS. 
ORDER ON MOTION 

MARCH 29, 1976 

ON MAY 5 1 1 976 THE CLAIMANT IN THE ABOVE ENTITLED MATTER MOVED 
THE BOARD FOR AN ORDER DISMISSING THE PENDING REQUEST FOR REVIEW MADE 
BY THE EMPLOYER AND ITS INSURANCE CARRIER• 

THE AFFIDAVIT IN SUPPORT OF THE MOTIO~ STATES THAT SHORTLY AFTER 
THE EMPLOYER AND ITS CARRIER FILED A REQUEST FOR REVIEW ON FEBRUARY 5 1 

1976 1 CLAIMANT'S COUNSEL RECEIVED TWO CHECKS FROM THE CARRIE-R 1 ONE 
MADE OUT TO THE CLAIMANT IN THE AMOUNT OF 5 1 04 0 DOLLARS, THE OTHER 

-3 6 -

* IN MY OPINION, CONSID RING MR. CLUST R1 S M DICAL
COMPLAINTS OF BILAT RAL F  T, ANKL AND L G COMPLAINTS,
HIS  DUCATION AND HIS AG AND HIS  XP RI NC , PR V NTS
HIM FROM P RFORMING ANY KIND OF FULL TIM WORK THAT COULD
B THOUGHT OF, . .

The BOARD FINDS NO  VID NC WHICH CONTRADICTS th s M DICAL OPINION
NOR ANY M DICAL  VID NC INTRODUC D BY TH FUND WHICH WOULD SUPPORT A
FINDING OF DISABILITY L SS THAN P RMAN NT AND TOTAL.

ORDER
The order of the referee dated December io, 1975 is reversed.

Claima t is perma e tly a d totally disabled a d shall be co 

s dered AS SUCH FROM TH DAT OF THIS ORD R.

Claima t* s cou sel is awarded as a reaso able attor ey* s fee

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, 2 PER CENT OF
THE COMPENSATION AWARDED CLAIMANT BY THIS ORDER, PAYABLE FROM SAID
COMPENSATION AS PAID, NOT TO EXCEED THE SUM OF 2,3 00 DOLLARS.

WCB CA E NO. 75-1479 MARCH 29, 1976

NAOMI E. GOODWIN, CLAIMANT
 MMONS, KYL , KROPP AND KRYG R,

cla mant s ATTYS.
DEPT, OF JUSTICE, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR REVIEW OF THE ABOVE ENTITLED MATTER WAS DULY FILED
BY THE CLAIMANT. A CROSS REQUEST FOR REVIEW WAS DULY FILED BY THE
STATE ACCIDENT INSURANCE FUND.

The PARTIES, NOW HAVING STIPULATED THAT THE REQUEST FOR REVIEW
AND THE CROSS REQUEST FOR REVIEW BE WITHDRAWN,

It IS THEREFORE ORDERED THIS MATTER PENDING BEFORE THE BOARD IS
HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS FINAL BY OPERATION OF
LAW.

WCB CA E NO. 75-1883 MARCH 29, 1976

 CANDRA KHAL, CLAIMANT
RASK AND H FF RIN, CLAIMANT S ATTYS,
G ARIN, CH N Y, LANDIS, A BI AND K LL Y,

D F NS ATTYS.
ORD R ON MOTION

On MAY 5 , 1 976 TH CLAIMANT IN TH ABOV  NTITL D MATT R MOV D

TH BOARD FOR AN ORD R DISMISSING TH P NDING R QU ST FOR R VI W MAD 
BY TH  MPLOY R AND ITS INSURANC CARRI R.

The AFFIDAVIT IN SUPPORT OF TH MOTION STAT S THAT SHORTLY AFT R
TH  MPLOY R AND ITS CARRI R FIL D A R QU ST FOR R VI W ON F BRUARY 5,
1 976 , CLAIMANT S COUNS L R C IV D TWO CH CKS FROM TH CARRI R, ON 
MAD OUT TO TH CLAIMANT IN TH AMOUNT OF 5 , 04 0 DOLLARS, TH OTH R
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OUT TO THE LAW FIRM OF RASK AND HEFFERIN IN THE AMOUNT OF 1 1 680 
DOLLARS. THE TOTAL OF THE TWO SUMS EQUALS THE AWARD MADE BY THE 

REFEREE IN HIS OPINION AND ORDER ENTERED JANUARY 2 8 1 I 9 76 WHEREBY 

CLAIMANT WAS GRANTED 9 6 DEGREES, WH !CH WOULD AMOUNT TO 6 1 7 2 0 DOL

LARS, AND CLAIMANT'S COUNSEL WAS AWARDED 2 5 PER CENT OF SUCH COMPEN

SATION0 THE FULL PAYMENT TO CLAIMANT AND HER ATTORNEY OF THE AMOUNTS 

AWARDED BY THE REFEREE HAVING BEEN MADE THE EMPLOYER AND ITS INSURANCE 

CARRIER'S REQUEST FOR REVIEW SHOULD BE DISMISSED, 

ON MARCH 1 7 0 197 6 THE CARRIER RESPONDED TO THE MOTION STATING, 

F!RST 0 THAT THE EMPLOYER AND CARRIER WERE NOT ABANDONING THE APPEAL 

AND WERE RESISTING THE ADDITIONAL AWARD MADE BY THE REFEREE IN HIS 

OPINION AND ORDER 0 THE CARRIER ALLEGES THAT THE TWO CHECKS WERE ERRO

NEOUSLY MAILED ON FEBRUARY 11, 1976 - THAT AT THAT TIME THE CLAIMANT 

WAS STILL RECEIVING PERMANENT PARTIAL DISABILITY PAYMENTS FROM HER 

FIRST AWARD UNDER THE DATE OF MAY 7, 197 5 AND AT THAT DATE SHE WAS 

STILL TO RECEIVE 1 , 2 7 3 • 4 1 DOLLARS ON THE BASIS OF SUCH FIRST AWARD, 

THEREFORE, THE SECOND AWARD GRANTED BY THE OPINION AND ORDER ENTERED 

JANUARY 2 0 1 1 9 7 6 WOULD NOT BECOME PAYABLE UNTIL AFTER THE FULL PAY

MENT OF THE AWARD MADE MAY 7 1 197 5 • 

THE CARRIER FURTHER CONTENDS THAT IT WAS NOT PERMITTED BY STA

TUTE TO PAY THE AWARD MADE BY THE OPINION AND ORDER OF JANUARY 2 8 1 19 76 

IN A LUMP SUM BECAUSE THE AWARD EXCEEDED 3 2 DEGREES AND SUCH LUMP 

SUM PAYMENT COULD ONLY BE MADE BY THE CARRIER WHEN APPROVED BY THE 

BOARD UNDER THE PROVISIONS OF ORS 656 0 230 0 

THE CARRIER IN ITS OPPOSITION TO THE MOTION REQUESTS THE BOARD TO 

ISSUE ITS ORDER OF REIMBURSEMENT REQUIRING CLAIMANT AND HE- I'< COUNSEL 

TO REIMBURSE THE CARRIER FOR THE MONEY MISTAKENLY FORWARDEU TO THEM, 

OR 1 IN THE ALTERNATIVE, SUSPENDING THE FURTHER PAYMENT OF COMPENSATION 

TO CLAIMANT, PREDICATED UPON HER ORIGINAL AWARD UNDER HER EARLIER DETER

MINATION ORDER, OR, IN THE OTHER ALTERNATIVE, PERMITTING A CREDIT AS 

AGAINST THE INCREASED AWARD MADE BY THE REFEREE, BY THE AMOUNT OWING 

TO THE CLAIMANT AS TO THE BALANCE OF HER INITIAL AWARD BY THE DETERMIN

ATION ORDER AS SUCH AMOUNT EXISTED AT THE DATE OF THE OPINION AND ORDER 

OF REFEREE LEAHY, I, E, 1 1 , 2 7 3 • 4 1 DOLLARS, 

THE BOARD, AFTER FULL CONSIDERATION OF THIS MATTER, CONCLUDES 

THAT THE MOTION MADE BY CLAIMANT TO DISMISS THE EMPLOYER'S REQUEST 

FOR REVIEW SHOULD BE DENIED, 

THE BOARD FURTHER CONCLUDES THAT THE CARRIER MAY TAKE AS A CREDIT 

AGAINST THE AWARD MADE BY THE OPINION AND ORDER OF JANUARY 2 8, I 9 7 6 THE 

AMOUNT OF 1 , 2 7 3 • 4 I DOLLARS. 

IT Is so ORDERED, 

WCB CASE NO. 75-990 

TOMMY G. PAYNE, CLAIMANT 

VANNATTA ANO PETERSON, CLAIMANT'S ATTYS, 

LINDSAY, NAHSTOLL, HART AND KRAUSE, 

DEFENSE ATTYS, 

REQUEST FOR REVIEW BY CLAIMANT 

MARCH 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS, 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH AFFIRMED THE DETERMINATION ORDER MAILED JUNE 25 1 1974 WHEREBY 
CLAIMANT WAS AWARDED 3 0 DEGREES FOR 2 0 PER CENT LOSS OF HIS LEFT LEG, 

-37-

MAD OUT TO TH LAW FIRM OF RASK AND H FF R1N IN TH AMOUNT OF 1 ,680
DOLLARS. TH TOTAL OF TH TWO SUMS  QUALS TH AWARD MAD BY TH 
R F R  IN HIS OPINION AND ORD R  NT R D JANUARY 28, 1976 WH R BY
CLAIMANT WAS GRANT D 96 D GR  S, WHICH WOULD AMOUNT TO 6,72 0 DOL
LARS, AND CLAIMANT'S COUNS L WAS AWARD D 2 5 P R C NT OF SUCH COMP N
SATION. TH FULL PAYM NT TO CLAIMANT AND H R ATTORN Y OF TH AMOUNTS
AWARD D BY TH R F R  HAVING B  N MAD TH  MPLOY R AND ITS INSURANC 
CARRI R'S R QU ST FOR R VI W SHOULD B DISMISS D.

On MARCH 1 7 , 1 976 TH CARRI R R SPOND D TO TH MOTION STATING,

FIRST, THAT TH  MPLOY R AND CARRI R W R NOT ABANDONING TH APP AL
AND W R R SISTING TH ADDITIONAL AWARD MAD BY TH R F R  IN HIS
OPINION AND ORD R. TH CARRI R ALL G S THAT TH TWO CH CKS W R  RRO
N OUSLY MAIL D ON F BRUARY 1 1 , 1 9 76 THAT AT THAT TIM TH CLAIMANT
WAS STILL R C IVING P RMAN NT PARTIAL DISABILITY PAYM NTS FROM H R
FIRST AWARD UND R TH DAT OF MAY 7 , 1 9 7 5 AND AT THAT DAT SH WAS
STILL TO R C IV 1 , 2 73.4 1 DOLLARS ON TH BASIS OF SUCH FIRST AWARD,
TH R FOR , TH S COND AWARD GRANT D BY TH OPINION AND ORD R  NT R D
JANUARY 2 0 , 1 9 7 6 WOULD NOT B COM PAYABL UNTIL AFT R TH FULL PAY
M NT OF TH AWARD MAD MAY 7 , 1 9 7 5 .

The carr er further contends that  t was not P RMITT D by sta

tute TO PAY TH AWARD MAD BY TH OPINION AND ORD R OF JANUARY 2 8 , 1 9 76
IN A LUMP SUM B CAUS TH AWARD  XC  D D 3 2 D GR  S AND SUCH LUMP
SUM PAYM NT COULD ONLY B MAD BY TH CARRI R WH N APPROV D BY TH 
BOARD UND R TH PROVISIONS OF ORS 6 5 6.2 3 0 .

The carrier i its oppositio to the motio requests the board to

ISSUE ITS ORDER OF REIMBURSEMENT REQUIRING CLAIMANT AND HER COUNSEL
TO REIMBURSE THE CARRIER FOR THE MONEY MISTAKENLY FORWARDED TO THEM,
OR, IN THE ALTERNATIVE, SUSPENDING THE FURTHER PAYMENT OF COMPENSATION
TO CLAIMANT, PREDICATED UPON HER ORIGINAL AWARD UNDER HER EARLIER DETER
MINAT I ON ORDER, OR, IN THE OTHER ALTERNATIVE, PERMITTING A CREDIT AS
AGAINST THE INCREASED AWARD MADE BY THE REFEREE, BY THE AMOUNT OWING
TO THE CLAIMANT AS TO THE BALANCE OF HER INITIAL AWARD BY THE DETERMIN
ATION ORDER AS SUCH AMOUNT EXISTED AT THE DATE OF THE OPINION AND ORDER
OF REFEREE LEAHY, I.E., 1 ,273.41 DOLLARS.

The bo rd,  fter full consider tion of this m tter, concludes
THAT TH MOTION MAD BY CLAIMANT TO DISMISS TH  MPLOY R'S R QU ST
FOR R VI W SHOULD B D NI D.

The board FURTH R CONCLUD S that the carr er may take as a CR DIT
AGAINST TH AWARD MAD BY TH OPINION AND ORD R OF JANUARY 2 8 , 1 976 TH 
AMOUNT OF 1,273.41 DOLLARS.

It IS SO ORD R D.

WCB CAS NO. 75-990 MARCH 29, 1976

TOMMY G. PAYN , CLAIMANT
VAN NATTA AND PETERSON, CLAIMANT'S ATTYS.
LINDSAY, NAHSTOLL, HART AND KRAUSE,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d Phillips.

Claima t seeks review by the board of the referee s order
WHICH AFFIRM D TH D T RMINATION ORD R MAIL D JUN 2 5 , 1 974 WH R BY
CLAIMANT WAS AWARD D 3 0 D GR  S FOR 2 0 P R C NT LOSS OF HIS L FT L G.
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IS A 3 9 YEAR OLD JOURNEYMAN PLUMBER WHO SUSTAINED A 

COMPENSABLE INJURY ON FEBRUARY 1 Z 1 197 3 WHEN A HEAVY FLANGE STRUCK 

THE INNER SIDE OF HIS LEFT LOWER LEG FROM THE KNEE TO THE ANKLE. THE 

FIRST PHYSICIAN WHO EXAMINED CLAIMANT FOUND .AN ECCHYMOSIS AND DIAG-

. NOSED A CONTUSION SPRAIN OF THE LEFT KNEE AND LEFT CALF ANKLE. AN 
ARTHROGRAM OF THE LEFT KNEE WAS ESSENTIALLY NEGATIVE BUT BECAUSE OF 
CONTINUING SYMPTOMATOLOGY CLAIMANT HAD SURGERY ON APRIL 18 1 197 3 AT 

WHICH TIME A TEAR OF THE MEDIAL MENISCUS WAS DISCOVERED AS WELL AS 

A TRAUMATIC SYNOVITIS OF THE ANTE;RIOR FAT PAD• A MENISCECTOMY WAS 

PERFORMED• 

FOLLOWING HIS SURGERY CLAIMANT'S SYMPTOMATOLOGY CONTINUED AND 
HE WAS REFERRED TO VARIOUS ORTHOPEDIC PHYSICIANS AND TO A NEUROSURGEON, 
ALL OF WHOM WERE UNABLE TO FIND ANYTHING ON AN OBJECTIVE BASIS TO EXPLAIN 
THIS SYMPTOMATOLOGY. DR• JONES SUGGESTED AN ARTHROGRAM WHICH WAS RE

FUSED BY CLAIMANT - ULTIMATELY, AN ARTHROSCOPY WAS PERFORMED ON JANU
ARY 14 1 I 975 AND THE ONLY OBJECTIVE FINDING WAS MILD CHONDROMALACIA, 

LEFT FEMORAL CONDYLEe IN JUNE 1975 DR• KEIZER, AFTER EXAMINING CLAIMANT, 
RECOMMENDED CONTINUED ACTIVITY AND WEIGHT Loss. 

IN OCTOBER 1 973 CLAIMANT HAD BEEN EVALUATED AT THE DISABILITY 
PREVENTION .DIVISION AND IN APRIL 1974 HE HAD BEEN EVALUATED AT THE PAIN 

CLINIC IN PORTLAND• DISABILITY PREVENTION DIVISION RECOMMENDED FURTHER 
TREATMENT, PARTICULARLY OF A GOUTY ARTHRITIS AND A WEIGHT REDUCTION 
PROGRAM - THE PAIN CLINIC REPORTED IT COULD NOT BENEFIT THE WORKMAN 

BECAUSE OF HIS ATTITUDE. THEREAFTER THE CLAIM WAS CLOSED BY THE DETER
MINATION ORDER OF juNE Z 5, 1974 • 

CLAIMANT CONTENDS HIS CLAIM WAS PR.EMATURELY CLOSED AND IT SHOULD 
BE REOPENED AND THAT HE IS ENTITLED TO TEMPORARY TOTAL DISABILITY COM
PENSATION UNTIL HE IS ABLE TO WORK, HE ALSO STATED HE DESIRED SOME TYPE 
OF VOCATIONAL TRAINING• 

THE REFEREE FOUND NO MEDICAL BASIS FOR REOPENING THE CLAIM -
MOST OF THE DOCTORS HAVE INDICATED THEY ARE UNAWARE OF ANY TREATMENT 
WHICH WOULD BE OF HELP TO CLAIMANT, AT THE TIME CLAIMANT WAS EXAMINED 
AT THE _PAIN CLINIC IN PORTLAND, DR. NEWMAN TESTIFIED THAT THE BASIC 
REASON CLAIMANT DID NOT RECEIVE ANY BENEFITS FROM THE PSYCHOLOGICAL 

AND MEDICAL SERVICES AVAILABLE TO HIM THERE WAS BECAUSE HE REFUSED 

TO BE HELPED• THERE WAS s6ME INDICATION THAT CLAIMANT HAD A HYSTERICAL 

CONVERSION AND SECONDARY GAIN BUT HIS DISABILITY WAS MILD• 

THE REFEREE, AFTER LISTENING TO CLAIMANT'S TESTIMONY AT THE 
HEARING, CONCLUDED THAT CLAIMANT FELT I EVERYONE WAS OUT OF STEP BUT 
HIMSELF' AND HE QUESTIONED CLAIMANT'S CREDIBILITY AS WELL, AFTER GIVING 
CONSIDERATION TO ALL THE EVIDENCE, THE REFEREE CONCLUDED THERE WAS NO 
BASIS TO ALTER THE AWARD MADE BY THE DETERMINATION ORDER OF JANUARY Z 5 1 

197 4 AND HE AFFIRMED THE SAME, 

THE BOARD, ON DE· NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER Z 9 1 197 5 IS AFFIRMED, 

-3 8 -

Cl im nt is  39 ye r old journeym n plumber who sust ined  
COMP NSABL INJURY ON F BRUARY 1 2 , 1 9 7 3 WH N A H AVY FLANG STRUCK
TH INN R SID OF HIS L FT LOW R L G FROM TH KN  TO TH ANKL . TH 
FIRST PHYSICIAN WHO  XAMIN D CLAIMANT FOUND AN  CCHYMOSIS AND DIAG
NOS D A CONTUSION SPRAIN OF TH L FT KN  AND L FT CALF ANKL . AN
ARTHROGRAM OF TH L FT KN  WAS  SS NTIALLY N GATIV BUT B CAUS OF
CONTINUING SYMPTOMATOLOGY CLAIMANT HAD SURG RY ON APRIL 1 8 , 1 9 73 AT
WHICH TIM A T AR OF TH M DIAL M NISCUS WAS DISCOV R D AS W LL AS
A TRAUMATIC SYNOVITIS OF TH ANT RIOR FAT PAD. A M NISC CTOMY WAS
P RFORM D.

Followi g his surgery claima t* s symptomatology co ti ued a d

H WAS R F RR D TO VARIOUS ORTHOP DIC PHYSICIANS AND TO A N UROSURG ON,
ALL OF WHOM W R UNABL TO FIND ANYTHING ON AN OBJ CTIV BASIS TO  XPLAIN
THIS SYMPTOMATOLOGY. DR. JON S SUGG ST D AN ARTHROGRAM WHICH WAS R 
FUS D BY CLAIMANT ULTIMAT LY, AN ARTHROSCOPY WAS P RFORM D ON JANU
ARY 1 4 , 19 75 AND TH ONLY OBJ CTIV FINDING WAS MILD CHONDROMALACIA,
L FT F MORAL CONDYL . IN JUN 1 9 75 DR. K IZ R, AFT R  XAMINING CLAIMANT,
R COMM ND D CONTINU D ACTIVITY AND W IGHT LOSS.

In OCTOB R 1 9 73 CLAIMANT HAD B  N  VALUAT D AT TH DISABILITY
PR V NTION DIVISION AND IN APRIL 1 9 7 4 H HAD B  N  VALUAT D AT TH PAIN
CLINIC IN PORTLAND. DISABILITY PR V NTION DIVISION R COMM ND D FURTH R
TR ATM NT, PARTICULARLY OF A GOUTY ARTHRITIS AND A W IGHT R DUCTION
PROGRAM TH PAIN CLINIC R PORT D IT COULD NOT B N FIT TH WORKMAN
B CAUS OF HIS ATTITUD . TH R AFT R TH CLAIM WAS CLOS D BY TH D T R
MINATION ORD R OF JUN 2 5 , 1 9 74 .

Claima t co te ds his claim was
B R OP N D AND THAT H IS  NTITL D TO
P NSATION UNTIL H IS ABL TO WORK, H 
OF VOCATIONAL TRAINING.

The referee fou d  o medical basis for reope i g the claim

MOST OF TH DOCTORS HAV INDICAT D TH Y AR UNAWAR OF ANY TR ATM NT
WHICH WOULD B OF H LP TO CLAIMANT. AT TH TIM CLAIMANT WAS  XAMIN D
AT TH PAIN CLINIC IN PORTLAND, DR. N WMAN T STIFI D THAT TH BASIC
R ASON CLAIMANT DID NOT R C IV ANY B N FITS FROM TH PSYCHOLOGICAL
AND M DICAL S RVIC S AVAILABL TO HIM TH R WAS B CAUS H R FUS D
TO B H LP D. TH R WAS SOM INDICATION THAT CLAIMANT HAD A HYST RICAL
CONV RSION AND S CONDARY GAIN BUT HIS DISABILITY WAS MILD.

The referee, after liste i g to claima t s testimo y at the
H ARING, CONCLUD D THAT CLAIMANT F LT  V RYON WAS OUT OF ST P BUT
h mself and he quest oned cla mant s cred b l ty as well. AFT R GIVING
CONSID RATION TO ALL TH  VID NC , TH R F R  CONCLUD D TH R WAS NO
BASIS TO ALT R TH AWARD MAD BY TH D T RMINATION ORD R OF JANUARY 25,
1 974 AND H AFFIRM D TH SAM .

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH FINDINGS
AND CONCLUSIONS OF TH R F R  .

ORD R

The order of the referee d ted October 29, 197 is  ffirmed.

PR MATUR LY CLOS D AND IT SHOULD
T MPORARY TOTAL DISABILITY COM-
ALSO STAT D H D SIR D SOM TYP 
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CASE N00 75-2247 

MAE WILLIAMS, CLAIMANT 
HOLMES, JAMES AND CLINKINBEARD, 

CLAIMANTY S ATTYS 0 

DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

MARCH 29, 1976 

- REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF A REFEREEY S ORDER 
WHICH AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF HER CLAIM 
FOR AGGRAVATION. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON OCTOBER 1 3, 1970 TO 
HER RIGHT LEG AND HIP• SHE RECEIVED 4 0. PER CENT UNSCHEDULED LOW BACK 
DISABILITY PURSUANT TO A DETERMINATION ORDER• AFTER A HEARING, CLAIM
ANT WAS GRANTED AN ADDITIONAL AWARD OF 2 0 PER CENT ON SEPTEMBER 1 8, 
t 9 7 3 1 MAKING A TOTAL OF 6 0 PER CENT OF THE MAXIMUM FOR UNSCHEDULED 
DISABILITY• THIS AWARD WAS AFFIRMED BY THE BOARD, THE CIRCUIT COURT 
AND IN JANUARY I 9 7 5, BY THE COURT OF APPEALS. 

CLAIMANT SOUGHT MEDIC-AL ATTENTION IN FEBRUARY I 9 7 5 FROM DR. 
N• J• WILSON CONCERNING A FALL WHEN HER RIGHT LEG BUCKLED• AGAIN ON 
MARCH 12 1 1 975, CLAIMANT SUFFERED PAIN IN THE LOW BACK AND LOWER 
EXTREMITY. DR• WILSON FELT THAT CLAIMANT HAD BECOME SYMPTOMATIC 
ON THE BASIS OF A PSEUDOARTHROSIS OF HER SPINAL FUSION AT THE L4 -5 
LEVEL WITH ADDITIONAL NERVE ROOT IRRITATION AND COMPRESSION. HE FELT 
THE CONDITION WAS CHRONIC AND WOULD NECESSITATE INTERMITTENT MEDICAL 
CARE AND TREATMENT 0 

THE ORTHOPAEDIC CONSULTANTS EXAMINED CLAIMANT ON AUGUST 25 • 1975• 
THEIR REPORT INDICATED NO AGGRAVATION OF THE LOW BACK CONDITION AND 
THAT CLAIMANT'S PRESENT WORSENED CONDITION WAS IN Tl-IE UPPER BACK AND 
STEMMED FROM HER FEBRUARY t, I 975 ACCIDENT• 

THE REFEREE FOUND THAT CLAIMANT HAD FAILED TO PRODUCE EVIDENCE 
. TO SHOW THAT HER POTENTIAL EARNING CAPACiTY HAO CHANGED SINCE HER LAST 
AWARD - ALSO THE SYMPTOMS CLAIMANT NOW COMPLAINS OF ARE THE SAME ONES 
SHE COMPLAINED OF AT HER FIRST HEARING. HE UPHELD THE FUND'S DENIAL •. 

THE BOARD, ON DE NOVO REVIEW, AGREES THAT CLAIMANT HAS NEITHER 
SHOWN ANY LOSS OF WAGE EARNING CAPACITY NOR THAT HER PRESENT WORSENED 
CONDIT.ION IS THE RESULT OF HER INDUSTRIAL INJURY• THE BOARD AFFIRMS THE 
ORDER OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 17, 1975 IS AFFIRMED• 

-39-

WCB CA E NO. 75-2247 MARCH 29, 1976

MAE WILLIAM , CLAIMANT
HOLM S, JAM S AND CLINKINB ARO,

cla mant s ATTYS.
dept, of justice, defe se atty.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d Phillips.

Claima t requests review by the board of a referee's order

WHICH AFFIRM D TH STAT ACCID NT INSURANC FUND S D NIAL OF H R CLAIM
FOR AGGRAVATION.

Claima t sustai ed a compe sable i jury o October 1 3 , 1 9 7 0 to

H R RIGHT L G AND HIP. SH R C IV D 4 0 P R C NT UNSCH DUL D LOW BACK
DISABILITY PURSUANT TO A D T RMINATION ORD R. AFT R A H ARING, CLAIM
ANT WAS GRANT D AN ADDITIONAL AWARD OF 2 0 P R C NT ON S PT MB R 18,
1 97 3 , MAKING A TOTAL OF 60 P R C NT OF TH MAXIMUM FOR UNSCH DUL D
DISABILITY. THIS AWARD WAS AFFIRM D BY TH BOARD, TH CIRCUIT COURT
AND IN JANUARY 1 97 5 , BY TH COURT OF APP ALS.

Claima t sought medical atte tio i February 1975 from dr.
N. J. WILSON CONC RNING A FALL WH N H R RIGHT L G BUCKL D. AGAIN ON
MARCH 1 2 , 1 9 75 , CLAIMANT SUFF R D PAIN IN TH LOW BACK AND LOW R
 XTR MITY. DR, WILSON F LT THAT CLAIMANT HAD B COM SYMPTOMATIC
ON TH BASIS OF A PS UDOARTHROSIS OF H R SPINAL FUSION AT TH L4 -5
L V L WITH ADDITIONAL N RV ROOT IRRITATION AND COMPR SSION. H F LT
TH CONDITION WAS CHRONIC AND WOULD N C SSITAT INT RMITT NT M DICAL
CAR AND TR ATM NT.

The orthop edic consult nts ex mined cl im nt on  ugust 2 , 197 .
TH IR R PORT INDICAT D NO AGGRAVATION OF TH LOW BACK CONDITION AND
THAT CLAIMANT S PR S NT WORS N D CONDITION WAS IN TH UPP R BACK AND
ST MM D FROM H R F BRUARY 1 , 1 9 75 ACCID NT.

The referee found that cla mant had fa led to produce  VID NC 
TO SHOW THAT H R POT NTIAL  ARNING CAPACITY HAD CHANG D SINC H R LAST
AWARD ALSO TH SYMPTOMS CLAIMANT NOW COMPLAINS OF AR TH SAM ON S
SH COMPLAIN D OF AT H R FIRST H ARING. H UPH LD TH FUND S D NIAL.

The board, o de  ovo review, agrees that claima t has  either

SHOWN ANY LOSS OF WAG  ARNING CAPACITY NOR THAT H R PR S NT WORS N D
CONDITION IS TH R SULT OF H R INDUSTRIAL INJURY. TH BOARD AFFIRMS TH 
ORD R OF TH R F R  .

ORDER
The order of the referee d ted October 17, 197 is  ffirmed.
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CASE NO. 

OMAR SANTANA, CLAIMANT 
EMMONS• KYLE• KROPP AND KRYGER• 

CLAI MANTT S ATTYS• 
KEITH SKELTON 0 DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

75-1629 MARCH 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREET S ORDER 
WHICH AWARDED CLAIMANT 6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED DIS
ABILITY• 

CLAIMANT SUFFERED A COMPENSABLE INJURY IN OCTOBER 1 972 WHEN HE 
SLIPPED ON A CORE BENCH AND SLIGHTLY INJURED HIS LEFT KNEE AND BACK. 
AT THE PRESENT TIME THE KNEE IS COMPLETELY HEALED AND THE ONLY ISSUE 
IS THE EXTENT OF THE. BACK DISABILITY. 

, CLAIMANT IS 36 YEARS OLD AND A NATIVE OF MEXICO WHERE HE COM..,. 
PLETED .A THIRD GRADE EDUCATION• HE IS ABLE TO READ SOME ENGLISH. 
CLAIMANT HAO SOME DIFFICULTY·EXPRESSING HIMSELF IN ENGLISH AT THE 
HEARING ALTHOUGH THE REFEREE FOUND THAT HE APPEARED ABLE TO UNDER
STAND MOST OF THE QUESTIONS• 

AFTER COMING TO THE UNITED STATES 0 CLAIMANT WORKED FOR A FEW 
MONTHS AS A CHOKER SETTER AND THEN OBTAINED A JOB WITH THE EMPLOYER 
AND HAS BEEN IN ITS EMPLOYMENT EVER SINCE• 

FOLLOWING THE INDUSTRIAL INJURY CLAIMANT RETURNED TO WORK 0 AFTER 
A PERIOD OF RECOVE:RY 0 AND BID ON AND RECEIVED A JOB WHICH WAS CONSIDERED 
MORE STRENUOUS THAN THE ONE HE WAS DOING AT THE TIME HE WAS INJURED. 
HOWEVER 0 CLAIMANT FELT THAT ALTHOUGH THE HEAVIER LIFTING PUT A BIGGER 
STRAIN ON HIS INJURED BACK• THIS WAS PARTLY COMPENSATED BY THE NEED 
TO DO LESS BENDING• CLAIMANT COMP,LAINS OF ALMOST CONTINUOUS PAIN IN 
HIS LOWER BACK JUST ABOVE THE BELT LINE WHICH RADIATES DOWN BOTH LEGS 
AS THE WORK DAY PROGRESSES. CLAIMANT LIVES ON A FARM WITH HIS TWO 
BROTHERS 0 EACH LIVE IN A DIFFERENT HOME ON THE FARM 0 AND HE IS NOW ABLE 
TO DO VERY LITTLE OF THE FARM WORK• 

AFTER THE INDUSTRIAL INJURY CLAIMANT ATTEMPTED TO WORK FOR A 
FEW DAYS BUT BECAUSE OF THE PERSISTENT PAIN WAS HOSPITALIZED UNDER THE 
CARE OF DR•, DENKER - HE WAS FINALLY RELEASED FOR WORK IN APR IL 197 3 

'AND WORKED UNTIL NOVEMBER WHEN HE AGAIN DEVELOPED SEVERE LOW BACK 
PAIN AND WAS READMITTED TO THE HOSPITAL BY DR• DENKER• HE RETURNED 
TO WORK IN MARCH 197 4 AND WORKED UNTIL NOVEMBER OF THAT YEAR AT WHICH 
TIME HE WAS REFERRED TO DR• ELLISON WHO CONTINUED TO CARE FOR HIM UNTIL 
MARCH 197 4 • CLAIMANT WAS ALSO EXAMINED BY DR 0 MELGARD 1 A NEUROLOGIST. 

NEITHER DRe ELLISON NOR DR• MELGARD INOICATED THERE WAS MUCH 
THAT COULD BE DONE FOR CLAIMANT, THE OBJECTIVE FINDINGS WERE QUITE 
NEGATIVE ANO THE CLAIMANTT S CLAIM WAS CLOSED BY A DETERMINATION ORDER 
ISSUED APRIL 11 0 1 975 WHEREBY CLAIMANT WAS AWARDED 32 DEGREES FOR 
1 0 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

AFTER THE CLAIM WAS CLOSED CLAIMANT WAS SEEN BY DR 0 STEELE, 
AN ORTHOPEDIC SURGEON, WHO, AFTER EXAMINATION, FELT CLAIMANT HAD 
DEGENERATIVE DISC DISEASE AT LS -SI WITH CHRONIC LOW BACK STRAIN 0 HE 
FELT THAT BECAUSE OF THE D !AGNOSTIC STUDIES PREVIOUSLY MADE AND THE 
NEGATIVE MYELOGRAM THAT FURTHER DIAGNOSTIC STUDIES WERE NOT FEASIBLE• 
CLAIMANT DOES HAVE A CHRONIC LOW BACK CONDITION WHICH HE WILL HAVE TO 
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WCB CA E NO. 75-1629 MARCH 29, 1976

OMAR  ANTANA, CLAIMANT
 MMONS, KYL , KROPP AND KRYG R,

cla mant s ATTYS.
K ITH SK LTON, D F NS ATTY,
R QU ST FOR R VI W BY CLAIMANT

Reviewed by bo rd members wilson  nd Phillips.

Cl im nt requests review by the bo rd of the referee's order
WHICH AWARD D CLAIMANT 64 D GR  S FOR 20 P R C NT UNSCH DUL D DIS
ABILITY.

Claima t suffered a compe sable i jury i October 1972 whe he

SLIPP D ON A COR B NCH AND SLIGHTLY INJUR D HIS L FT KN  AND BACK.
AT TH PR S NT TIM TH KN  IS COMPL T LY H AL D AND TH ONLY ISSU 
IS TH  XT NT OF TH BACK DISABILITY.

Claima t is 36 years old a d a  ative of Mexico where he com

pleted A THIRD GRAD  DUCATION. H IS ABL TO R AD SOM  NGLISH.
CLAIMANT HAD SOM DIFFICULTY  XPR SSING HIMS LF IN  NGLISH AT TH 
H ARING ALTHOUGH TH R F R  FOUND THAT H APP AR D ABL TO UND R
STAND MOST OF TH QU STIONS.

After comi g to the u ited states, claima t worked for a few

MONTHS AS A CHOK R S TT R AND TH N OBTAIN D A JOB WITH TH  MPLOY R
AND HAS B  N IN ITS  MPLOYM NT  V R SINC .

Followi g the i dustrial i jury claima t retur ed to work, after
A period of recovery, a d bid o a d received a job which was co sidered
MOR STR NUOUS THAN TH ON H WAS DOING AT TH TIM H WAS INJUR D.
HOW V R, CLAIMANT F LT THAT ALTHOUGH TH H AVI R LIFTING PUT A BIGG R
STRAIN ON HIS INJUR D BACK, THIS WAS PARTLY COMP NSAT D BY TH N  D
TO DO L SS B NDING, CLAIMANT COMPLAINS OF ALMOST CONTINUOUS PAIN IN
HIS LOW R BACK JUST ABOV TH B LT LIN WHICH RADIAT S DOWN BOTH L GS
AS TH WORK DAY PROGR SS S. CLAIMANT LIV S ON A FARM WITH HIS TWO
BROTH RS,  ACH LIV IN A DIFF R NT HOM ON TH FARM, AND H IS NOW ABL 
TO DO V RY LITTL OF TH FARM WORK.

After the i dustrial i jury claima t attempted to work for a

F W DAYS BUT B CAUS OF TH P RSIST NT PAIN WAS HOSPITALIZ D UND R TH 
CAR OF DR. D NK R H WAS FINALLY R L AS D FOR WORK IN APRIL 1 973
AND WORK D UNTIL NOV MB R WH N H AGAIN D V LOP D S V R LOW BACK
PAIN AND WAS R ADMITT D TO TH HOSPITAL BY DR. D NK R, H R TURN D
TO WORK IN MARCH 1 9 74 AND WORK D UNTIL NOV MB R OF THAT Y AR AT WHICH
TIM H WAS R F RR D TO DR,  LLISON WHO CONTINU D TO CAR FOR HIM UNTIL
MARCH 1 9 74 . CLAIMANT WAS ALSO  XAMIN D BY DR. M LGARD, A N UROLOGIST.

Neither dr, elliso  or dr. melgard i dicated there was much

THAT COULD B DON FOR CLAIMANT, TH OBJ CTIV FINDINGS W R QUIT 
N GATIV AND TH CLAIMANT'S CLAIM WAS CLOS D BY A D T RMINATION ORD R
ISSU D APRIL II, 1 97 5 WH R BY CLAIMANT WAS AWARD D 32 D GR  S FOR
I 0 P R C NT UNSCH DUL D LOW BACK DISABILITY.

After the claim was closed claima t was see by dr. steele,
AN ORTHOP DIC SURG ON, WHO, AFT R  XAMINATION, F LT CLAIMANT HAD
D G N RATIV DISC DIS AS AT L5-S1 WITH CHRONIC LOW BACK STRAIN. H 
F LT THAT B CAUS OF TH DIAGNOSTIC STUDI S PR VIOUSLY MAD AND TH 
N GATIV MY LOGRAM THAT FURTH R DIAGNOSTIC STUDI S W R NOT F ASIBL .
CLAIMANT DO S HAV A CHRONIC LOW BACK CONDITION WHICH H WILL HAV TO
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TO LIVE WITH AND DO HIS BEST TO STAY EMPLOYED• DR. STEELE'S 
OPINION WAS THAT CLAIMANT WOULD BE PERMANENTLY PREVENTED FROM 

ENGAGING IN WORK INVOLVING HEAVY LIFTING OR PROLONGED SITTING. 

THE REF~REE FOUND THAT CLAIMANT HAD NOT SUFFERED ANY ACTUAL 
LOSS OF WAGES AT THE TIME OF THE HEARING• HE WAS PRESENTLY EMPLOYED 
AT A JOB WHICH PAID MORE THAN HE WAS MAKING PRIOR TO HIS INDUSTRIAL 
INJURY - HOWEVER, IT WAS OBVIOUS THAT CLAIMANT WAS HAVING DIFFICULTY 
WITH HIS WORK• AL.SO, THERE WAS SOME DOUBT AS TO WHETHER CLAIMANT 
WOULD BE ABLE TO MAINTAIN HIMSELF ON HIS PRES.ENT JOB. 

THE REFEREE FOUND THAT CLAIMANT HAD A CHRONIC BACK CONDITION 
AND THAT HIS WAGE EARNING POTENTIAL. WAS EXTREMELY LIMITED• CONSIDER
ING THIS, TOGETHER WITH THE CLAIMANT'S BARE KNOWLEDGE OF ENGLISH, 
HIS LIMITED EDUCATION PRIMARILY IN SPANISH AND HIS WORK BACKGROUND 
WHICH IS BASICALLY MANUAL LABOR, THE REFEREE CONCLUDED CLAIMANT HAS 
LOST A SUBSTANTIAL. PORTION OF THE LABOR MARKET PREVIOUSLY AVAILABLE 
TO HIM. 

THE REFEREE FU~THER CONCLUDED THAT CLAIMANT HAD NOT BEEN ADE
QUATELY COMPENSATED FOR THIS LOSS BY THE AWARD·OF 1 0 PER CENT AND 
ACCORDINGLY, INCREASED THE AWARD TO 2 0 PER CENT EQUAL. TO 6 4 DEGREES 
OF THE MAXIMUM• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 9 • 1975 IS AFFIRMED• 

WCB CASE NO. 73-2522-E MARCH 29, 1976 

NORMAN ZEEK, CLAIMANT 
BARTON AND ARMBRUSTER, 

CLAIMANT'S ATTYS• 
DEPTe OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BV SAIF 

REVIEWED BY BOARD MEMBERS PHILL,IPS AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND SEEKS BOARD. REVIEW OF THE 
REFEREE'S ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED MARCH 
1 1 197 3 WHEREBY CLAIMANT WAS AWARDED 2 5 PER CENT FOR UNSCHEDULED 
LOW BACK DISABILITY AND 25 PER CENT LOSS OF THE LEFT LEGe 

CLAIMANT IS A HORSESHOER AND SADDLE MAKER VVHO SUFFERED A COM
PENSABLE INJURY TO HIS LEFT HIP AND KNEE ON MARCH 24 1 1972• CLAIMANT 
WAS ORIGINALLY TREATED BV DR• BARKER WHO LATER REFERRED CLAIMANT TO 
DR• ROBINSON, AN ORTHOPEDIST, WHO DIAGNOSED. E·ARLV OSTEOARTHRITIC 
CHANGES OF THE LEFT HIP WITH THE INDUSTR.IAL. ACCIDENT PRODUCING A FLARE
UP OF TRAUMATIC ARTHRITIS, RESIDUALS OF A SEVEN VEAR OLD FRACTURED 

PELVIS AND LUMBOSACRAL BACK STRAIN SYNDROME• MILD• 

IN THE LATTER PART OF 1972 CLAIMANT WAS SEEN AND EXAMINED BY 
THE PHYSICIANS AT THE DISABILITY PREVENTION DIVISION IN PORTLAND WHO 
FOUND CLAIMANT HAD CHRONIC LUMBOSACRAL: STRAIN• POST-TRAUMATIC ARTH
RITIS OF THE LEFT HIP, (CLEARED) OLD FRACTURE OF PELVIS WITH RESIDUAL 
DEFORMITY INVOLVING SACROILIAC AND LUMBOSACRAL JOINTS. THE BACK 
EVALUATION CLINIC EXAMINED CLAIMANT AND FOUND LUMBOSACRAL STRAIN 
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L ARN TO LIV WITH AND DO HIS B ST TO STAY  MPLOY D. DR. ST  L S
OPINION WAS THAT CLAIMANT WOULD B P RMAN NTLY PR V NT D PROM
 NGAGING IN WORK INVOLVING H AVY LIFTING OR PROLONG D SITTING.

The referee fou d that claima t had  ot suffered a y actual
LOSS OF WAG S AT TH TIM OF TH H ARING. H WAS PR S NTLY  MPLOY D
AT A JOB WHICH PAID MOR THAN H WAS MAKING PRIOR TO HIS INDUSTRIAL
INJURY HOW V R, IT WAS OBVIOUS THAT CLAIMANT WAS HAVING DIFFICULTY
WITH HIS WORK. ALSO, TH R WAS SOM DOUBT AS TO WH TH R CLAIMANT
WOULD B ABL TO MAINTAIN HIMS LF ON HIS PR S NT JOB.

The R F R  FOUND THAT CLAIMANT HAD A CHRONIC BACK CONDITION

AND THAT HIS WAG  ARNING POT NTIAL WAS  XTR M LY LIMIT D. CONSID R
ING THIS, TOG TH R WITH TH CLAIMANT'S BAR KNOWL DG OF  NGLISH,
HIS LIMIT D  DUCATION PRIMARILY IN SPANISH AND HIS WORK BACKGROUND
WHICH IS BASICALLY MANUAL LABOR, TH R F R  CONCLUD D CLAIMANT HAS
LOST A SUBSTANTIAL PORTION OF TH LABOR MARK T PR VIOUSLY AVAILABL 
TO HIM.

The referee further co cluded that claima t had  ot bee ade

quately COMP NSAT D FOR THIS LOSS BY TH AWARD OF 1 0 P R C NT AND
ACCORDINGLY, INCR AS D TH AWARD TO 2 0 P R C NT  QUAL TO 6 4 D GR  S
OF TH MAXIMUM.

The bo rd, on de novo review,  ffirms  nd  dopts the findings
AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee d ted October 29, 197 is

WCB CAS NO, 73 2522  MARCH 29,

NORMAN Z  K, CLAIMANT
BARTON AND ARMBRUST R,
CLAIMANT* S ATTYS,

D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY SAIF

Reviewed by board members Phillips a d moore.

The state accide t i sura ce fu d seeks board review of the
referee s order which affirmed the determi atio order mailed march
1 , 1 973 WH R BY CLAIMANT WAS AWARD D 2 5 P R C NT FOR UNSCH DUL D
LOW BACK DISABILITY AND 2 5 P R C NT LOSS OF TH L FT L G.

Claima t is a horseshoer a d saddle maker Who suffered a com

pensable INJURY TO HIS L FT HIP AND KN  ON MARCH 2 4 , 1 9 72 . CLAIMANT
WAS ORIGINALLY TR AT D BY DR. BARK R WHO LAT R R F RR D CLAIMANT TO
DR. ROBINSON, AN ORTHOP DIST, WHO DIAGNOS D  ARLY OST OARTHRITIC
CHANG S OF TH L FT HIP WITH TH INDUSTRIAL ACCID NT PRODUCING A FLAR -
UP OF TRAUMATIC ARTHRITIS, R SIDUALS OF A S V N Y AR OLD FRACTUR D
P LVIS AND LUMBOSACRAL BACK STRAIN SYNDROM , MILD.

In TH LATT R PART OF 1 9 72 CLAIMANT WAS S  N AND  XAMIN D BY
TH PHYSICIANS AT TH DISABILITY PR V NTION DIVISION IN PORTLAND WHO
FOUND CLAIMANT HAD CHRONIC LUMBOSACRAL- STRAIN, POST-TRAUMATIC ARTH
RITIS OF TH L FT HIP, (CL AR D) OLD FRACTUR OF P LVIS WITH R SIDUAL
D FORMITY INVOLVING SACROILIAC AND LUMBOSACRAL JOINTS. TH BACK
 VALUATION CLINIC  XAMIN D CLAIMANT AND FOUND LUMBOSACRAL STRAIN

AFFIRM D.

1976
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HIP FLEXION DEFORMITY AND RESTRICTED RANGE OF MOTION WITH ARTH
RITIS IN THE LEFT S-1 JOINT. THEY FELT CLAIMANT COULD RETURN TO A MILD 
OCCUPATION BUT SHOULD NOT CONTINUE TO DO HORSESHOEING AND THAT HE 
SHOULD BE VOCATIONALLY RETRAINED• LOSS OF FUNCTION OF THE INJURED 
PART WAS CONSIDERED MODERATE. 

DR. BROWN, ONE OF THE MEMBERS OF THE BACK EVALUATION CLINIC, 
STATED THAT PROBABLY THE INJURY OF .MARCH 24, 1 972 AGGRAVATED A PRE
EXISTING PROBLEM. 

THE REFEREE FOUND THAT THE SYMPTOMS CLAIMANT EXPERIENCED FOL
LOWING HIS INDUSTRIAL INJURY WERE SUBSTANTIALLY RELATED TO THAT INCI

DENT• DR• ROBINSON HAD FO\JND LEFT HIP AND BACK SYMPTOMS AS HAD THE 
.DISABILITY PREVENTION DIVISION PHYSICIANS• 

THE REFEREE FOUND THAT SINCE THE INDUSTRIAL INJURY CLAIMANT HAD 
DONE A VARIETY OF JOBS INCLUDING SOME COMPETITIVE HORSE RIDING - HOWEVER, 
THE FACTS WERE INSUFFICIENT TO OVERCOME THE CONCLUSION THAT CLAIMANT 

DID, AT THE TIME OF THE DETERMINATION ORDER AND SUBSEQUENTLY THERETO, 
HAVE A PERMANENT LOSS OF WAGE EARNING CAPACITY BECAUSE OF THE INJURY 
AND ITS RESIDUALS• HE COULD NO LONGER LIFT, BENO OR INDULGE IN SUCH 
ACTIVITIES SUCH AS HORSESHOEING EXCEPT ON A REDUCED BASIS. 

THE REFEREE, AFTER CONSIDERING ALL OF THE EVIDENCE, CONCLUDED 
THE AWARD OF 2 5 PER CENT FOR UNSCHEDULED DISABILITY SHOULD NOT BE 
REDUCED - THAT CLAI.MANT HAD SUFFERED A SUFFICIENT LOSS OF WAGE EARNING 
CAPACITY TO JUSTIFY THE 2. 5 PER. CENT AWARD• 

-

WITH RESPECT TO THE SCHEDULED LEG INJURY, THE REFEREE FOUND THAT 
THE MEDICAL EVIDENCE INDICATED LEFT LEG DISABILITY WAS TRACEABLE TO·THE 
INJURY, THAT THE LEFT TROCHANTER BURSITIS WAS INJURY-RELATED AND CLAIM
ANT HAD ALIMP ON THE LEFT. THE REFEREE.CONCLUDED, SINCE THE DISABILITY 
EXTENDED BEYOND THE HIP, A SCHEDULED LEG AWARD WAS APPROPRIATE CITING, 
IN THE MATTER OF THE COMPENSATION OF CRAIG LUCAS, CLAIMANT ( UNDER- A. 
SCORED) 1 WCB CASE NO• 74-4169• • 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS ANO ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 31 t 1975 IS AFFIRMED• 

CLAIMANT" S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY" S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 
3 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

WCB CASE NO. 75-1842 

WALTER EDMISON, CLAIMANT 
RINGO, WALTON AND EVES, 

CLAIMANT" S ATTYS. 
KEITH D, SKELTON, DEFENSE ATTY, 
ORDER ON MOTION 

MARCH 31, 1976 

ON FEBRUARY 1 3 t 197 6 THE BOARD ENTERED AN ORDER ON MOTION DENYING 
THE EMPLOYER'S REQUEST FOR AN ORDER STOPPING VOCATIONAL REHABILITATION 0 

ON FEBRUARY 2 6 t THE EMPLOYER RENEWED THE MOTION RE ALLEGING ITS 
FORMER CONTENTIONS TOGETHER WITH A LETTER FROM A COUNSELOR OF THE 

CALIFORNIA DEPARTMENT OF REHABILITATION• 

-4 2 -

WITH HIP FL XION D FORMITY AND R STRICT D RANG OF MOTION WITH ARTH
RITIS IN TH L FT S-1 JOINT. TH Y F LT CLAIMANT COULD R TURN TO A MILD
OCCUPATION BUT SHOULD NOT CONTINU TO DO HORS SHO ING AND THAT H 
SHOULD B VOCATIONALLY R TRAIN D. LOSS OF FUNCTION OF TH INJUR D
PART WAS CONSID R D MOD RAT .

Dr. BROWN, ON OF TH M MB RS OF TH BACK  VALUATION CLINIC,
STAT D THAT PROBABLY TH INJURY OF MARCH 24, 1 972 AGGRAVAT D A PR 
 XISTING PROBL M.

The referee fou d that the symptoms claima t experie ced fol

low ng HIS INDUSTRIAL INJURY W R SUBSTANTIALLY R LAT D TO THAT INCI
D NT. DR. ROBINSON HAD FOUND L FT HIP AND BACK SYMPTOMS AS HAD TH 
DISABILITY PR V NTION DIVISION PHYSICIANS,

The referee fou d that si ce the i dustrial i jury claima t had

DON A VARI TY OF JOBS INCLUDING SOM COMP TITIV HORS RIDING HOW V R,
TH FACTS W R INSUFFICI NT TO OV RCOM TH CONCLUSION THAT CLAIMANT
DID, AT TH TIM OF TH D T RMINATION ORD R AND SUBS QU NTLY TH R TO,
HAV A P RMAN NT LOSS OF WAG  ARNING CAPACITY B CAUS OF TH INJURY
AND ITS R SIDUALS. H COULD NO LONG R LIFT, B ND OR INDULG IN SUCH
ACTIVITI S SUCH AS HORS SHO ING  XC PT ON A R DUC D BASIS.

The R F R  , AFT R CONSID RING ALL OF TH  VID NC , CONCLUD D

TH AWARD OF 2 5 P R C NT FOR UNSCH DUL D DISABILITY SHOULD NOT B 
R DUC D THAT CLAIMANT HAD SUFF R D A SUFFICI NT LOSS OF WAG  ARNING
CAPACITY TO JUSTIFY TH 25 P R C NT AWARD.

With respect to the scheduled leg injury, the referee found th t
TH M DICAL  VID NC INDICAT D L FT L G DISABILITY WAS TRAC ABL TO TH 
INJURY, THAT TH L FT TROCHANT R BURSITIS WAS INJURY-R LAT D AND CLAIM
ANT HAD ALIMP ON TH L FT. TH R F R  CONCLUD D, SINC TH DISABILITY
 XT ND D B YOND TH HIP, A SCH DUL D L G AWARD WAS APPROPRIAT CITING,
IN TH MATT R OF TH COMP NSATION OF CRAIG LUCAS, CLAIMANT (UND R
SCOR D) , WCB CAS NO. 7 4 -4 1 6 9 .

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH FINDINGS
AND CONCLUSIONS OF TH R F R  .

ORDER
The ORD R OF TH R F R  DAT D OCTOB R 3 1 , 1 97 5 IS AFFIRM D.

Claima t*s cou sel is awarded as a reaso able attor ey s fee
FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF
3 00 DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND.

WCB CA E NO. 75-1842 MARCH 31, 1976

WALTER EDMI ON, CLAIMANT
RINGO, WALTON AND EVES,

CLAIMANT* S ATTYS.
KEITH D. SKELTON, DEFENSE ATTY.
ORDER ON MOTION

On FEBRUARY 1 3 , 1 976 THE BOARD ENTERED AN ORDER ON MOTION DENYING
THE EMPLOYER* S REQUEST FOR AN ORDER STOPPING VOCATIONAL REHABILITATION.

On FEBRUARY 26, THE EMPLOYER RENEWED THE MOTION REALLEGING ITS
FORMER CONTENTIONS TOGETHER WITH A LETTER FROM A COUNSELOR OF THE
CALIFORNIA DEPARTMENT OF REHABILITATION.

-4 2-
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CLAIMANT• S RESPONSE WAS RECEIVED MARCH 2 2 • t 9 7 6 • 

MucH OF THE ARGUMENT PRESENTED DEALS WITH THE ISSUE OF WHETHER 
CLAIMANT IS VOCATIONALLY HANDICAPPED WHICH IS ONE OF THE BASIC ISSUES.· 
TO BE DECIDED WHEN THE CASE JS REVIEWED. THAT ISSUE WILL BE DECIDED 
AFTER REVIEW OF THE RECORD RATHER THAN UPON CONS.IDERATION OF THIS MOTION• 

THE PROCEDURAL ARGUMENTS AGAIN RAISED HAVE BEEN PREVIOUSLY DEALT 
WITH• 

WJ,;. CONCLUDE THE EMPLOYER•s MOTION OF FEBRUARY 26, 1976 SHOULD 
BE DENIEDe 

IT IS so ORDERED. 

WCB CASE NO. 75-1161 

EARNEST L. KITTS, CLAIMANT 
RASK AND HEFFERIN 9 CLAIMANT• S A.TTYS. 

DEPT• OF JUSTICE, DEFENSE ATTY• 
AMENDED ORDER ALLOWING ATTORNEY FEE 

MARCH 31, 1976 

THE BOARD• S ORDER ON REVIEW ENTERED MARCH 24, 19 76 IN THE ABOVE
ENTITLED MATTER FAILED TO INCLUDE AN AWARD OF A REASONABLE ATTORNEY'S 
FEEe 

ORDER 

IT IS HEREBY ORDERED THAT CLAIMANT• S COUNSEL RECEIVE A REASONABLE 
ATTORNEY'S FEE IN THE AMOUNT OF 3 0 0 DOLLARS, PAYABLE BY THE STATE 

ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW. 

WCB CASE NO. 75-1 t 9 

KENNETH R. LEONARD, CLAIMANT 
POZZI, WILSON ANO ATCHISON, 

CLAIMANT. s ATTYS. 
DEPT. OF JUSTICE, DEFENSE ATTY, 
ORDER 

MARCH 31, 1976 

0N MARCH 15, 1 976 AN ORDER ON REVIEW WAS ENTERED IN THE ABOVE 
ENTITLED MATTER, SUBSEQUENTLY, THE BOARD WAS FURNISHED A STIPULA
TION WHICH HAD BEEN ENTERED INTO BY AND BETWEEN CLAIMANT AND THE STATE 
ACCIDENT INSURANCE FUND ON FEBRUARY 2 7, 197 6 WHEREIN IT WAS AGREED 
THAT CLAIMANT'S CLAIM BE REOPENED AS OF DECEMBER 9, t 9 7 5 FOR FURTHER 
MEDICAL CARE AND TREAT,'MENT AS RECOMMENDED BY DR•· POST, A COPY OF 
HIS REPORT WAS ATTACHED• 

UPON RECEIPT OF THE STIPULATION, BOTH PARTIES WERE ADVISED THE 
BOARD HAD ALREADY ENTERED ITS ORDER ON REVIEW 0 ON MARCH 26, 1976 A 
MOTION WAS RECEIVED FROM THE FUND REQUESTING THE BOARD TO RESCIND 
THIS ORDER AND APPROVE THE STIPULATION• 

8ASED UPON THE STIPULATION AND THE MOTION, COPIES OF WHICH ARE 
ATTACHED HERETO AND BY TH IS REFERENCE MADE A PART HEREOF I THE BOARD 
APPROVES THE STIPULATION ENTERED ON FEBRUARY 2 7, 1 976 AND RESCINDS 

ITS ORDER ON REVIEW ENTERED ON MARCH 15 1 1976 0 

-4 3 -

The claima t’s respo se was received march 22, 1976.

Much of the argume t prese ted deals with the issue of whether

CLAIMANT IS VOCATIONALLY HANDICAPP D WHICH IS ON OF TH BASIC ISSU S
TO B D CID D WH N TH CAS IS R VI W D. THAT ISSU WILL B D CID D
AFT R R VI W OF TH R CORD RATH R THAN UPON CONSID RATION OF THIS MOTION.

The procedural argume ts agai raised have bee previously dealt
WITH.

We CONCLUD TH employer s MOTION OF F BRUARY 2 6 , 1 976 SHOULD

B D NI D.

It is so ordered.

WCB CA E NO. 75-1161 MARCH 31, 1976

EARNE T L. KITT , CLAIMANT
RASK AND H FF RIN, CLAIMANT S ATTYS,
D PT. OF JUSTIC , D F NS ATTY.
AM ND D ORD R ALLOWING ATTORN Y F  

The board s ORD R ON R VI W  NT R D MARCH 24 , 1 9 76 IN TH ABOV -
 NTITL D MATT R FAIL D TO INCLUD AN AWARD OF A R ASONABL ATTORN Y S
F  .

ORDER
It IS HEREBY ORDERED THAT CLAIMANT'S COUNSEL RECEIVE A REASONABLE

ATTORNEY S FEE IN THE AMOUNT OF 3 00 DOLLARS, PAYABLE BY THE STATE
ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CA E NO. 75-119 MARCH 31, 1976

KENNETH R. LEONARD, CLAIMANT
POZZI, WILSON AND ATCHISON,
CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
ORD R

On MARCH 1 5 , 1 976 AN ORD R ON R VI W WAS  NT R D IN TH ABOV 

 NTITL D MATT R. SUBS QU NTLY, TH BOARD WAS FURNISH D A STIPULA
TION WHICH HAD B  N  NT R D INTO BY AND B TW  N CLAIMANT AND TH STAT 
ACCID NT INSURANC FUND ON F BRUARY 2 7 , 1 9 7 6 WH R IN IT WAS AGR  D
THAT CLAIMANT S CLAIM B R OP N D AS OF D C MB R 9, 1975 FOR FURTH R
M DICAL CAR AND TR ATM NT AS R COMM ND D BY DR. POST, A COPY OF
HIS R PORT WAS ATTACH D.

Upo receipt of the stipulatio , both parties were advised the

BOARD HAD ALR ADY  NT R D ITS ORD R ON R VI W. ON MARCH 2 6 , 1 9 76 A
MOTION WAS R C IV D FROM TH FUND R QU STING TH BOARD TO R SCIND
THIS ORD R AND APPROV TH STIPULATION.

Based upo the stipulatio a d the motio , copies of which are

ATTACH D H R TO AND BY THIS R F R NC MAD A PART H R OF, TH BOARD
APPROV S TH STIPULATION  NT R D ON F BRUARY 2 7 , 1 976 AND R SCINDS
ITS ORD R ON R VI W  NT R D ON MARCH 1 5 , 1 9 76 .
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IT IS HEREBY STIPULATED AND AGREED BY AND BETWEEN THE ABOVE
NAMED CLAIMANT, ACTING THROUGH HIS ATTORNEY, KEITH TICHENOR, AND THE 
STATE ACCIDENT INSURANCE FUND 1 ACTING THROUGH LAWRENCE J. HALL, OF 
ITS ATTORNEYS, THAT THE WORKMEN'S COMPENSATION BOARD MAY DISPOSE OF 
THE PENDING REQUEST FOR REVIEW BEFORE IT BY DISMISSING SAME WITHOUT 
FURTHER AWARD FOR PERMANENT PARTIAL DISABILITY AND ORDERING THAT THE 
ABOVE-MENTIONED CLAIM BE REOPENED AS OF DECEMBER 9 1 197 5 1 FOR FUR
THER MEDICAL CARE AND TREATMENT AS RECOMMENDED BY DR• POST IN HIS 
REPORT OF JANUARY 26 1 1976 1 (COPY ATTACHED) 0 ON THE BASIS OF AN AGGRA
VATION OF THE INSURED INJURY BY LIFTING AN ARGON GAS TANK IN THE COURSE 
OF AUTHORIZED VOCATIONAL REHABILITATION AT TECHNICAL TRAINING SERVICE, 
PORTLAND, NECESSITATED BY THE INSURED INJURY• 

IT IS FURTHER STIPULATED THAT.KEITH TICHENOR• CLAIMANT'S ATTORNEY, 
SHALL BE PAID 2 5 PER CENT OF THE ADDITIONAL COMPENSATION, EXCLUDING 
MEDICAL BILLS 1 NOT TO EXCEED 100 DOLLA.RS 1 AS HIS ATTORNEY'S FEE 1 THE 
SAME TO BE A LIEN UPON AND PAYABLE OUT OF SUCH ADDl,:'IONAL COMPENSATION• 

WCB CASE NO. 75-2955 APRIL 2, 1976 

PHILLIP MORRISON, CLAIMANT 
HAROLD ADAMS, CLAIMANT,, S ATTY. 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYSe 
REQUEST FOR REVIEW BY EMPLOYER 

REVIEWED BY BOARD MEMBERS WILSON AND MOOREe 

THE EMPLOYER SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
REMANDED CLAIMANT'S CLAIM FOR OCCUPATIONAL DISEASE TO IT FOR PAYMENT 
OF COMPENSATION AS PROVIDED BY LAW, COMMENCING JANUARY 31 1 1975 AND 
UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 656.278 AND AWARDED CLAIM
ANT'S ATTORNEY A FEE OF 6 0 0 DOLLARS PAYABLE BY THE EMPLOYER• 

0N AUGUST 2 1 1 197 5 CLAIMANT Fl LED A CLAIM FOR AN OCCUPATIONAL 
DISEASE 1 ALLEGING THAT BECAUSE ~F HEAVY LIFTING, BENDING AND TWISTING 
HE HAD DEVELOPED LOW BACK DIFFICULTIES• ON AUGUST 2 7 1 1975 THE EM
PLOYER DENIED THE CLAIM• 

CLAIMANT IS 29 YEARS OLD AND HAS WORKED FOR THE EMPLOYER SINCE 
NOVEMBER 1970 ·DOING VARIOUS Joss. DURING HIS EMPLOYMENT CLAIMANT 
HAS HAD A RELATIVELY BAO RECORD OF ABSENTEEISM DUE TO SICKNESS OR 
INJURIES. ON JANUARY 29 1 1975 CLAIMANT COMMENCED HIS GRAVEYARD SHIFT 
AT 11 • 00 Pe M. AND HE WORKED THE ENTIRE SHIFT. ON JANUARY 31 1 1975 HE 
SOUGHT MEDICAL ATTENTION AFTER DECIDING NOT TO RETURN TO WORK BECAUSE 
OF THE PAIN IN HIS LOW BACK, DR 0 REGIER 1 CLAIMANT'S FAMILY DOCTOR, 
WAS TOLD BY THE CLAIMANT THAT C_LAIMANT HAD BEEN LIFTING BOXES OF JARS 
IN HIS GARAGE ON THE EVENING OF JANUARY 3 0 AND AS A RESULT HAD PAIN IN 
HIS LOW BACK 0 AFTER TREATING CLAIMANT FOR 'SOME TIMl:: 0 DR 0 REGIER RE
FERRED CLAIMANT TO DR 0 LAWTON WHO HAS CONTINUED WITH DR. REGIER TO 
'rRE·AT CLAIMANT FOR A LUMBAR. SPRAIN• 

THE REFEREE FOUND THAT CLAIMANT HAD LIED TO BOTH DR 0 REGIER AND 
DR• LAWTON WHEN HE STATED THAT HE HAD SUFFERED AN OFF-JOB ·1NJURY0 

CLAIMANT STATED THE REASON HE LIED WAS SO THAT HE COULD SECURE COVERAGE 
UNDER A POLICY HE HAD WITH JOHN HANCOCK INSURANCE COMPANY WHICH PRO
VIDED ONLY FOR OFF-THE-,-JOB COMPENSATION AND MEDICAL BILLS• THE REFEREE 
FOUND THAT, INITIALLY, CLAIMANT ALSO LIED TO HIS OWN ATTORNEY ABOUT 

-44-

 TIPULATION
It is hereby stipulated a d agreed by a d betwee the above

named CLAIMANT, ACTING THROUGH HIS ATTORN Y, K ITH TICH NOR, AND TH 
STAT ACCID NT INSURANC FUND, ACTING THROUGH LAWR NC J. HALL, OF
ITS ATTORN YS, THAT TH WORKM N1 S COMP NSATION BOARD MAY DISPOS OF
TH P NDING R QU ST FOR R VI W B FOR IT BY DISMISSING SAM WITHOUT
FURTH R AWARD FOR P RMAN NT PARTIAL DISABILITY AND ORD RING THAT TH 
ABOV -M NTION D CLAIM B R OP N D AS OF D C MB R 9, 1975, FOR FUR
TH R M DICAL CAR AND TR ATM NT AS R COMM ND D BY DR, POST IN HIS
R PORT OF JANUARY 2 6 , 1 9 76 , (COPY ATTACH D) , ON TH BASIS OF AN AGGRA
VATION OF TH INSUR D INJURY BY LIFTING AN ARGON GAS TANK IN TH COURS 
OF AUTHORIZ D VOCATIONAL R HABILITATION AT T CHNICAL TRAINING S RVIC ,
PORTLAND, N C SSITAT D BY TH INSUR D INJURY,

It IS FURTH R STIPULAT D THAT K ITH TICH NOR, cla mant s ATTORN Y,
SHALL B PAID 2 5 P R C NT OF TH ADDITIONAL COMP NSATION,  XCLUDING
M DICAL BILLS, NOT TO  XC  D 100 DOLLARS, AS HIS ATTORN Y S F  , TH 
SAM TO B A LI N UPON AND PAYABL OUT OF SUCH ADDITIONAL COMP NSATION.

WCB CA E NO. 75-2955 APRIL 2, 1976

PHILLIP MORRI ON, CLAIMANT
HAROLD ADAMS, CLAIMANT S ATTY,
SOUTH R, SPAULDING, KINS Y, WILLIAMSON AND SCHWAB ,

D F NS ATTYS,
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members wilso a d moore.

The employer seeks board review of the referee s order which
rema ded claima t s claim for occupatio al disease to it for payme t
OF COMPENSATION AS PROVIDED BY LAW, COMMENC ING JANUARY 3 1 , 1 9 7  AND
UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 6  6 . 2 78 AND AWARDED CLAIM
ANT S ATTORNEY A FEE OF 600 DOLLARS PAYABLE BY THE EMPLOYER.

On AUGUST 21 , 197 CLAI MANT FI LED A CLAIM FOR AN OCCUPATIONAL
DISEASE, ALLEGING THAT BECAUSE OF HEAVY LIFTING, BENDING AND TWISTING
HE HAD DEVELOPED LOW BACK DIFFICULTIES, ON AUGUST 2 7 , 1 97  THE EM
PLOYER DENIED THE CLAIM.

Cl im nt is 29 ye rs old  nd h s worked for the employer since
NOVEMBER 1 9 7 0 DOING VARIOUS JOBS, DURING HIS EMPLOYMENT CLAIMANT
HAS HAD A RELATIVELY BAD RECORD OF ABSENTEEISM DUE TO SICKNESS OR
INJURIES. ON JANUARY 2 9 , 1 97  CLA I MANT COMMENCED HIS GRAVEYARD SHIFT
AT 11.00 P. M. AND HE WORKED THE ENTIRE SHIFT. ON JANUARY 3 1 , 1 9 7 HE
Sought medic l  ttention  fter deciding not to return to work bec use
OF THE PAIN IN HIS LOW BACK. DR, REGIER, CLAIMANT S FAMILY DOCTOR,
WAS TOLD BY THE CLAIMANT THAT CLAIMANT HAD BEEN LIFTING BOXES OF JARS
IN HIS GARAGE ON THE EVENING OF JANUARY 3 0 AND AS A RESULT HAD PAIN IN
HIS LOW BACK. AFTER TREATING CLAIMANT FOR SOME TIME, DR. REGIER RE
FERRED CLAIMANT TO DR. LAWTON WHO HAS CONTINUED WITH DR. REGIER TO
TREAT CLAIMANT FOR A LUMBAR SPRAIN.

The referee found th t cl im nt h d lied to both dr. regier  nd
DR. LAWTON WH N H STAT D THAT H HAD SUFF R D AN OFF-JOB INJURY.
CLAIMANT STAT D TH R ASON H LI D WAS SO THAT H COULD S CUR COV RAG 
UND R A POLICY H HAD WITH JOHN HANCOCK INSURANC COMPANY WHICH PRO
VID D ONLY FOR OFF-TH JOB COMP NSATION AND M DICAL BILLS. TH R F R  
FOUND THAT, INITIALLY, CLAIMANT ALSO LI D TO HIS OWN ATTORN Y ABOUT

-





’ 

’ 

’ 

’ 
’ 


’ 



’ 




— 



              
         

         
          

         
              
               

              
              
           
           

             
         

      
        
           

             
         

          
           
           

          
        
         
            

           
                 
                

             
             

               
              
              
              
    

         
            
             

    
        

           
          

         
           
           

          
 

          
            

            
             
              
            

         
           

           
          

INCIDENT - THAT THE ATTORNEY DID NOT KNOW UNTIL THE DAY PRIOR TO 
THE HEARING THAT CLAIMANT HAD NEVER LIFTED ANY FRUIT JARS• 

THE REFEREE FOUND THAT CLAIMANTY S TESTIMONY HAS TO BE ACCEPTED 
WITH UTMOST CAUTION - HOWEVER, DESPiTE HIS .DOUBTS ABOUT CLAIMANTY s 
CREDIBILITY THERE WERE SEVERAL FACTORS WHICH CONVINCED HIM THAT CLAIM
ANT TOLD THE TRUTH AT THE HEARING. HE FOUND THAT CLAIMANT HAD A MOTIVE 

TO LYING TO HIS DOCTORS, 1. Ee HE HAD A POLICY THAT PAID ONLY OFF-THE-JOB 
INJURIES AND HE HAD NO SPECIFIC INCIDENT OF INJURY THAT HE COULD REFER TO 

HIS WORK ACTIVITY - ALS0 1 HE HAD A BAD RECORD WITH HIS EMPLOYER AND 
THERE WAS EVIDENCE THAT HE WAS WORRIED ABOUT PROCEEDING AGAINST HIS 
EMPLOYER ON THE GROUNDS OF AN OCCUPATIONAL DISEASE OR INJURY ESPECIALLY 

WHEN HE HAD NO SPECIFIC INCIDENT U.PON WHICH HE COULD BASE HIS BACK PROB
LEMS. BASED UPON THESE FACTORS,_ THE REFEREE ACCEPTED CLAIMANT'S 
TESTIMONY AT THE HEARING AS BEING TRUE. 

THE REFEREE FOUND THAT THE MEDICAL EVIDENCE SUPPORTED CLAIMANT'S 
CONTENTION THAT HE HAD SUFFERED AN OCCUPATIONAL DISEASE. DR. LAWTON'S 
RE PORT OF OCTOBER 2 t , t 9 7 5 STATES THAT CLAIMANT'S CONDITION WAS THAT 
OF A CHRONIC LUMBOSACRAL STRAIN, CONGENITAL VARIATIONS OF THE LUMBO

SACRAL JOINT AND LUMBAR LODOSIS, REPRESENTING A COMBINATION OF PROBLEMS 
THAT CLAIMANT WAS BORN WITH AND HAVE GRADUALLY DEVELOPED OVER THE 

YEARS. DR• LAWTON STATED THAT CLAIMANT'S BACK CONDITION WAS CLEARLY 
AGGRAVATED BY BENDING, TWISTING, LIFTING AND SO FORTH• THE REFEREE CON

CLUDED THAT CLAIMANT HAD SUFFERED A COMPENSABLE OCCUPATIONAL DISEASE•. 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSIONS 
REACHED BY THE -REFEREE• . THE BOARD FINDS THAT CLAIMANT HAD APPLIED FOR, 
AND RECEIVED BENEFITS FOR AN OFF-THE-JOB INJURY BASED ON THE JANUARY 

t 9 7 5 INCIDENT AND CONTINUED TO RECEIVE NONINDUSTRIAL BENEFITS, HOWEVER, 
HE HIRED AN ATTORNEY TO PURSUE A COMPENSATION CLAIM IN JULY t 9 7 5 • 
CLAIMANT ALLEGES HE TOLD HIS ATTORNEY THAT HE HAD HURT HIS BACK AT 

WORK VARIOUS TIMES AND THAT HE HAD MERELY IRRITATED IT WITH THE LIFTING 

OF FRUIT JARS - HE TESTIFIED AT THE HEARING THAT THE STORY HE HAD TOLD 
DR• REGIER AND TO DRe LAWTON OF BEING INJURED WHILE CARRYING A BOX OF 
FRUIT JARS WAS P_URE FABRICATION AND HE PERSISTED IN THIS LIE UNTIL A FEW 
DAYS PRIOR TO THE HEARING AT WHICH HE TESTIFIED THAT THERE HAD BEEN NO 
ACTUAL DISABLING INCIDENT AT ALL. 

THE BOARD REALIZES THAT THE REFEREE, HAVING HAD THE OPPORTUNITY 
OF OBSERVING CLAIMANT AT THE HEARING, IS THE BEST JUDGE OF HIS CREDI
BILITY - HOWEVER, IN THIS CASE IT SEEMS THAT, AT BEST, CLAIMANT'S 
CREDIBILITY MUST BE CONSIDERED DOUBTFUL0 

WITHOUT GOING FURTHER INTO THE QUESTION OF CLAIMANTY S DISABILITY, 
THE BOARD FINDS THAT THERE IS NOT SUFFICIENT MEDICAL EVIDENCE TO SUP
PORT A FINDING OF A COMPENSABLE OCCUPATIONAL DISEASE• DR• LAWTON 

DIAGNOSED CLAIMANT'S CONDITION AS BEING CONGENITAL AND WHICH GRADUALLY 
DEVELOPED OVER THE YEARS AND WAS AGGRAVATED BY REPETITIVE LIFTING AND 

BENDING1 HE WAS SPECIFICALLY ASKED WHETHER THE WORK CLAIMANT HAO DONE 
AT THE EMPLOYERY S MATERIALLY AFFECTED HIS BACK CONDITION - HIS ANSWER 
WAS • PROBLEMATICALY • 

THE CLAIMANT BEARS THE BURDEN OF PROVING CAUSATION BY A PREPON
DERANCE OF THE MEDICAL EVIDENCE AND ONLY IN RARE CASES WHERE THE QUES

TION OF CAUSATION IS A SIMPLE MATTER OF VERY OBVIOUS DIRECT PHYSICAL 

INJURY TO A SPECIFIC PART OF THE BODY IS EXPERT MEDICAL. TESTIMONY NOT 

REQUIRED• URIS V• COMPENSATION DEPARTMENT ( UNDERSCORED) 1 2 4 7 OR 4 2 0 0 

CLAIMANT, IN THIS CASE 1 FAILED TO SHOW BY A PREPONDERANCE OF THE MEDI-

CAL EVIDENCE THAT HIS WORK MATERIAL.LY CONTRIBUTED TO HIS DISABIL.ITY 0 

DR• LAWTON CONCLUDED THAT CAUSATION WAS DOUBTFUL, THE PORTION OF HIS 

REPORT WHICH NOTED THAT CLAIMANT'S CONGENITAL. BACK PROBLEM COULD BE 

AGGRAVATED BY ANY REPEATED LIFTING OR BENDING REFERRED TO TEMPORARY 

AGGRAVATIONS. 
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TH INCID NT THAT TH ATTORN Y DID NOT KNOW UNTIL. TH DAY PRIOR TO
TH H ARING THAT CLAIMANT HAD N V R LIFT D ANY FRUIT JARS.

The referee found th t cl im nt’s testimony h s to be  ccepted
WITH UTMOST CAUTION HOW V R, D SPIT HIS DOUBTS ABOUT CLAIMANT S
CR DIBILITY TH R W R S V RAL FACTORS WHICH CONVINC D HIM THAT CLAIM
ANT TOLD TH TRUTH AT TH H ARING. H FOUND THAT CLAIMANT HAD A MOTIV 
TO LYING TO HIS DOCTORS, I.  . H HAD A POLICY THAT PAID ONLY OFF-TH -JOB
INJURI S AND H HAD NO SP CIFIC INCID NT OF INJURY THAT H COULD R F R TO
HIS WORK ACTIVITY ALSO, H HAD A BAD R CORD WITH HIS  MPLOY R AND
TH R WAS  VID NC THAT H WAS WORRI D ABOUT PROC  DING AGAINST HIS
 MPLOY R ON TH GROUNDS OF AN OCCUPATIONAL DIS AS OR INJURY  SP CIALLY
WH N H HAD NO SP CIFIC INCID NT UPON WHICH H COULD BAS HIS BACK PROB
L MS. BAS D UPON TH S FACTORS, TH R F R  ACC PT D CLAIMANT'S
T STIMONY AT TH H ARING AS B ING TRU .

The referee fou d that the medical evide ce supported claima t's
CONT NTION THAT H HAD SUFF R D AN OCCUPATIONAL DIS AS . DR. LAWTON' S
R PORT OF OCTOB R 2 1 , 19 75 STAT S THAT CLAIMANT S CONDITION WAS THAT
OF A CHRONIC LUMBOSACRAL STRAIN, CONG NITAL VARIATIONS OF TH LUMBO
SACRAL JOINT AND LUMBAR LODOSIS, R PR S NTING A COMBINATION OF PROBL MS
THAT CLAIMANT WAS BORN WITH AND HAV GRADUALLY D V LOP D OV R TH 
Y ARS. DR. LAWTON STAT D THAT CLAIMANT S BACK CONDITION WAS CL ARLY
AGGRAVAT D BY B NDING, TWISTING, LIFTING AND SO FORTH, TH R F R  CON
CLUD D THAT CLAIMANT HAD SUFF R D A COMP NSABL OCCUPATIONAL DIS AS .

The board, o de  ovo review, disagrees with the co clusio s

R ACH D BY TH R F R  . TH BOARD FINDS THAT CLAIMANT HAD APPLI D FOR,
AND R C IV D B N FITS FOR AN OFF-TH -JOB INJURY BAS D ON TH JANUARY
1 9 7 5 INCID NT AND CONTINU D TO R C IV NON 1 N DUSTR IAL B N FITS, HOW V R,
H HIR D AN ATTORN Y TO PURSU A COMP NSATION CLAIM IN JULY 1 9 7 5 .
CLAIMANT ALL G S H TOLD HIS ATTORN Y THAT H HAD HURT HIS BACK AT
WORK VARIOUS TIM S AND THAT H HAD M R LY IRRITAT D IT WITH TH LIFTING
OF FRUIT JARS H T STIFI D AT TH H ARING THAT TH STORY H HAD TOLD
DR. R G1 R AND TO DR. LAWTON OF B ING INJUR D WHIL CARRYING A BOX OF
FRUIT JARS WAS PUR FABRICATION AND H P RSIST D IN THIS LI UNTIL A F W
DAYS PRIOR TO TH H ARING AT WHICH H T STIFI D THAT TH R HAD B  N NO
ACTUAL DISABLING INCID NT AT ALL.

The bo rd re lizes th t the referee, h ving h d the opportunity
OF OBS RVING CLAIMANT AT TH H ARING, IS TH B ST JUDG OF HIS CR DI
BILITY HOW V R, IN THIS CAS IT S  MS THAT, AT B ST, CLAIMANT’ S
CR DIBILITY MUST B CONSID R D DOUBTFUL.

Without goi g further i to the questio of claima t’s disability,
TH BOARD FINDS THAT TH R IS NOT SUFFICI NT M DICAL  VID NC TO SUP
PORT A FINDING OF A COMP NSABL OCCUPATIONAL DIS AS . DR. LAWTON
DIAGNOS D CLAIMANT S CONDITION AS B ING CONG NITAL AND WHICH GRADUALLY
D V LOP D OV R TH Y ARS AND WAS AGGRAVAT D BY R P TITIV LIFTING AND
B NDING. H WAS SP CIFICALLY ASK D WH TH R TH WORK CLAIMANT HAD DON 
AT TH  MPLOY R S MAT RIALLY AFF CT D HIS BACK CONDITION HIS ANSW R
WA ’problematical’.

The claima t bears the burde of provi g causatio by a prepo 

derance OF TH M DICAL  VID NC AND ONLY IN RAR CAS S WH R TH QU S
TION OF CAUSATION IS A SIMPL MATT R OF V RY OBVIOUS DIR CT PHYSICAL
INJURY TO A SP CIFIC PART OF TH BODY IS  XP RT M DICAL T STIMONY NOT
R QUIR D. URIS V. COMP NSATION D PARTM NT (UND RSCOR D) , 2 4 7 OR 4 2 0 .
CLAIMANT, IN THIS CAS , FAIL D TO SHOW BY A PR POND RANC OF TH M DI
CAL  VID NC THAT HIS WORK MAT RIALLY CONTRIBUT D TO HIS DISABILITY.
DR. LAWTON CONCLUD D THAT CAUSATION WAS DOUBTFUL, TH PORTION OF HIS
R PORT WHICH NOT D THAT CLAIMANT' S CONG NITAL BACK PROBL M COULD B 
AGGRAVAT D BY ANY R P AT D LIFTING OR B NDING R F RR D TO T MPORARY
AGGRAVATIONS.
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OBSERVATIONS MADE BY BOTH DR 0 REGIER AND DR 0 LAWTON, WHO 

EXAMINED AND-OR TREATED CLAIMANT FROM JANUARY 3, 197S THROUGH JULY 

197S, STRONGLY SUGGEST THAT CLAIMANT'S ORIGINAL STORY OF INJURING HIS 

BACK WHILE MOVING FRUIT JARS WAS CORRECT• DR• REGIER HAD BEEN CLAIM

ANT'S TREATING PHYSICIAN FOR MANY YEARS AND NOWHERE IN THE MEDICAL 

RECORDS IS THERE ANY COMMENT BY HIM TO SUPPORT CLAIMANT'S CONTENT ION 

OF A GRADUAL DEVELOPMENT OF BACK SYMPTOMS OVER THE YEARS LEADING UP 

TO HIS DEPARTURE FROM WORK ON JANUARY 30, 197S 0 

THE FINDING BY THE REFEREE THAT CLAIMANT'S WORK HISTORY SUPPORTED 

HIS CONTENTION THAT HE WAS HAVING BACK PROBLEMS AND THAT HE QUIT SEVERAL 

JOBS AT HIGHER PAY BECAUSE THE JOBS WERE JUST TOO DIFFICULT IS NOT SUP

PORTED BY THE EVIDENCE. CLAIMANT'S RATHER HIGH RECORD OF ABSENTEEISM 

INDICATES NO HINT OF BACK PROBLEMS UNTIL JANUARY 1975 - THE NOTATION OF 

ABSENCES FROM 1970 THROUGH 1975 LISTS NUMEROUS AILMENTS SPECIFICALLY 

BUT THERE IS NO INDICATION OF ANY SEVERE BACK PROBLEMS DURING THIS PERIOD. 

THE BOARD CONCLUDES THAT CLAIMANT HAS FAILED TO ESTABLISH BY A 

PREPONDERANCE OF THE EVIDENCE, BOTH MEDICAL AND LAY 0 THAT HE HAS SUF

FERED A COMPENSABLE OCCUPATIONAL DISEASE AND, THEREFORE, HIS CLAIM 

WAS PROPERLY DENIED. 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 1 0, 1 9 7 S IS REVERSED• 

WCB CASE NO. 74-4202 

JOHN R. TAYLOR, CLAIMANT 
MOORE, WURTZ AND LOGAN, 

CLAIMANT'S ATTYS. 

THWING, ATHERLY AND BUTLER, 

DEFENSE ATTvs. 

REQUEST FOR REVIEW BY CLAIMANT 

APRIL 2, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE DENIAL BY THE EMPLOYER OF CLAIMANT'S CLAIM FOR RIGHT ANKLE 

INJURIES SUFFERED ON OCTOBER 24 AND OCTOBER 28, 1974• 

0N OCTOBER 30, 1 974 CLAIMANT REPORTED A RIGHT ANKLE INJURY SUF

FERED ON OCTOBER 2 4 t 1974 WHEN HE JUMPED OFF A.STUMP - HE HAD BEEN SEEN 

BY DR. SCHACHNER ON OCTOBER 2 5 AND TOLD HIM THAT ON THE PRECEDING NIGHT, 

WHILE HUNTING, HE SUSTAINED AN INJURY TO HIS RIGHT ANKLE. DR• SCHACHNER 

FOUND MODERATE SWELLING AND FELT CLAIMANT COULD RETURN TO WORK WITH 

A LIGHT ACE BANDAGE TO SUPPORT THE ANKLE 0 

THE FOLLOWING MONDAY, OCTOBER 2 8, CLAIMANT REPORTED FOR WORK 

AT 7 • 0 0 AND AT 1 1 • 3 0 ALLEGES HE RE INJURED THE RIGHT ANKLE WHEN HE 

SLIPPED AND TWISTED HIS LEG WHILE CARRYING A CHAIN SAW• CLAIMANT 

TESTIFIED HE TOLD HIS FOREMAN WHEN HE WAS BEING TAKEN HOME THAT HE 

HAD HURT HIS ANKLE AGAIN• CLAIMANT WAS HOSPITALIZED ON NOVEMBER 4, 

AND UNDERWENT A WATSON-JONES TENODESIS OF THE PERONEUS BREVIS WITH 

PLACEMENT THROUGH THE FIBULA AND TALUS. 

THE HOSPITAL RECORDS INDICATE THAT CLAIMANT INJURED HIS RIGHT 

ANKLE JUMPING OFF A LOG ON OCTOBER 2 4, 1974, HOWEVER, CLAIMANT TOLD 

THE NURSE AT THE HOSPITAL THAT HE HAD TWISTED HIS RIGHT ANKLE ON OCTOBER 

2 4 AND AGAIN ON OCTOBER 2 8 • CLAIMANT FILED NO CLAIM FOR THE OCTOBER 

2 8, 197 4 INJURY• HE HAD DISCUSSED THE SURGERY WITH DR• SCHACHNER 

-4 6 -
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The observatio s made by both dr. regier a d dr. lawto , who
 XAMIN D AND OR TR AT D CLAIMANT FROM JANUARY 3, 1975 THROUGH JULY
1 9 7 5 , STRONGLY SUGG ST THAT CLAIMANT* S ORIGINAL STORY OF INJURING HIS
BACK WHIL MOVING FRUIT JARS WAS CORR CT. DR. R GI R HAD B  N CLAIM
ANT* S TR ATING PHYSICIAN FOR MANY Y ARS AND NOWH R IN TH M DICAL
R CORDS IS TH R ANY COMM NT BY HIM TO SUPPORT CLAIMANT S CONT NTION
OF A GRADUAL D V LOPM NT OF BACK SYMPTOMS OV R TH Y ARS L ADING UP
TO HIS D PARTUR FROM WORK ON JANUARY 3 0 , 1 975 .

The fi di g by the referee that claima t s work history supported
his co te tio that he was havi g back problems a d that he quit several
JOBS AT HIGH R PAY B CAUS TH JOBS W R JUST TOO DIFFICULT IS NOT SUP
PORT D BY TH  VID NC . CLAIMANT S RATH R HIGH R CORD OF ABS NT  ISM
INDICAT S NO HINT OF BACK PROBL MS UNTIL JANUARY 1 97 5 TH NOTATION OF
ABS NC S FROM 1 970 THROUGH 1 9 7 5 LISTS NUM ROUS AILM NTS SP CIFICALLY
BUT TH R IS NO INDICATION OF ANY S V R BACK PROBL MS DURING THIS P RIOD.

The board co cludes that claima t has failed to establish by a

prepo dera ce of the evide ce, both medical a d lay, that he has suf
fered A COMP NSABL OCCUPATIONAL DIS AS AND, TH R FOR , HIS CLAIM
WAS PROP RLY D NI D.

ORD R

The order of the referee d ted November i o , 197 is reversed.

WCB CAS NO. 74-4202 APRIL 2, 1976

JOHN R. TAYLOR, CLAIMANT
MOORE, WURTZ AND LOGAN,
cl im nt’s ATTYS.

THWING, ATHERLY AND BUTLER,
DEFENSE ATTYS.

R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee s order which
AFFIRM D TH D NIAL BY TH  MPLOY R OF CLAIMANT S CLAIM FOR RIGHT ANKL 
INJURI S SUFF R D ON OCTOB R 2 4 AND OCTOB R 2 8 , 1 9 74 .

On OCTOB R 3 0 , 1 9 74 CLAIMANT R PORT D A RIGHT ANKL INJURY SUF
F R D ON OCTOB R 2 4 , 1 9 74 WH N H JUMP D OFF A.STUMP H HAD B  N S  N
BY DR. SCHACHN R ON OCTOB R 2 5 AND TOLD HIM THAT ON TH PR C DING NIGHT,
WHIL HUNTING, H SUSTAIN D AN INJURY TO HIS RIGHT ANKL . DR. SCHACHN R
FOUND MOD RAT SW LLING AND F LT CLAIMANT COULD R TURN TO WORK WITH
A LIGHT AC BANDAG TO SUPPORT TH ANKL .

The following Mond y, October 28, cl im nt reported for work
AT 7.00 AND AT 11.30 ALL G S H R INJUR D TH RIGHT ANKL WH N H 
SLIPP D AND TWIST D HIS L G WHIL CARRYING A CHAIN SAW. CLAIMANT
T STIFI D H TOLD HIS FOR MAN WH N H WAS B ING TAK N HOM THAT H 
HAD HURT HIS ANKL AGAIN. CLAIMANT WAS HOSPITALIZ D ON NOV MB R 4 ,
AND UND RW NT A WATSON JON S T NOD SIS OF TH P RON US BR VIS WITH
PLAC M NT THROUGH TH FIBULA AND TALUS.

The hospital records i dicate that claima t i jured his right
ANKL JUMPING OFF A LOG ON OCTOB R 2 4 , 1 9 74 , HOW V R, CLAIMANT TOLD
TH NURS AT TH HOSPITAL THAT H HAD TWIST D HIS RIGHT ANKL ON OCTOB R
24 AND AGAIN ON OCTOB R 2 8. CLAIMANT FIL D NO CLAIM FOR TH OCTOB R
2 8 , 1 97 4 INJURY. H HAD DISCUSS D TH SURG RY WITH DR. SCHACHN R
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OCTOBER 28, BUT HAD NEVER INFORMED HIM OF THE OCTOBER 28 INJURY 
UNTIL HE WAS HOSPITALIZED. THE CLAIMANT HAD BEEN PREVIOUSLY TREATED 
IN 197 2 BY DR• SCHACHNE.R FOR AN INDUSTRIAL INJURY TO HIS RIGHT ANKLE 
WHICH HAD BEEN DIAGNOSED AS A MILD STRAIN• 

CLAIMANT'S FOREMAN TESTIFIED THAT WHEN HE TOOK CLAIMANT HOME 
ON OCTOBER 2 8, CLAIMANT DID NOT STATE THAT HE HURT HIS ANKLE THAT DAY 
HE ONLY SAID HIS ANKLE WAS BOTHERING HIM AND HE COULD NOT WORK, COM
MENTING THAT HE HAD AN OLD INJURY A COUPLE OF YEARS AGO WHICH WAS 
CAUSING HIM PROBLEMS AND WOULD HAVE TO HAVE SURGERY ON HIS ANKLE BUT 
COULD NOT AFFORD IT• 

ON OCTOBER 2 9, 197 4 CLAIMANT CALLED THE EMPLOYER'S OFFICE RE
QUESTING A CLAIM FORM STATING HE HAD INJURED HIMSELF ON THE PREVIOUS 
THURSDAY, HE MENTIONED NOTHING ABOUT THE DEER HUNTING EPISODE AT 
THAT TIME• 

THE REFEREE FOUND EVIDENCE INDICATED THAT THE INJURY OF OCTOBER 
2 4, 1974 WAS THE RESULT OF DE ER HUNTING ACTIVITIES AFTER WORK HOURS 
AND WAS NOT AN ACCIDENTAL INJURY ARISING OUT OF AND IN THE COURSE OF 
EMPLOYMENT• CLAIMANT MIGHT HAVE BEEN P.AID FOR THE TIME HE WAS DEER 
HUNTING BUT, IF SO, HE ·WAS VIOLATING COMPANY POLICY AND WAS ENGAGED 
IN AN UNAUTHORIZED ACTe 

THE ONLY INJURY WHICH CLAIMANT REPORTED WAS THE ONE WHICH OCCURRED 
ON OCTOBER 2 4·, 197 4, NO NOTICE WAS EVER GIVEN OF AN ALLEGED RE INJURY ON 
OCTOBER 2 8, NOR DID THE EMPLOYER HAVE KNOWLEDGE OF SUCH ALLEGED RE INJURY• 
THE REFEREE CONCLUDED THAT CLAIMANT, BEING FAMILIAR WITH THE PROCEDURES 
OF FILING A CLAIM FOR AN INDUSTRIAL INJURY, UNDOUBTEDLY WOULD HAVE RE
PORTED THE RE INJURY OF OCTOBER 2 8 TO EITHER HIS CO-WORKER, HIS FOREMAN, 
DR• SCHACHNER OR HIS EMPLOYER HAD HE ACTUALLY SUFFERED SUCH A REINJURY 0 

THE ONLY PERSON TO WHOM CLAIMANT RELATED THE ALLEGED REINJURY WAS THE 
NURSE AT THE HO.SPITALe 

THE REFEREE CONCLUDED THAT CLAIMANT HAD THE BURDEN OF PROVING 
HIS CL.Al M BY A PREPONDERANCE OF THE EViDENCE, THAT THE ISSUE BEFORE 
HIM HINGED ON CLAIMANT'S CREDIBILITY AND THAT THE EVIDENCE WOULD NOT 
SUPPORT A _Fl NDING THAT CLAIMANT HAD RE INJURED HIMSELF ON OCTOBER 2 8 1 

197 4 AND THE INJURY SUFFERED ON OCTOBER 2 4 1 1974 WAS NOT A COMPENSABLE 
INJURY, THEREFORE, THE DENIAL OF BOTH CLAIMS SHOULD BE SUSTAINED. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 9, 1 9 7 5 IS AFFIRMED, 
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BEFORE OCTOBER 28, BUT  AD NEVER INFORMED  IM OF T E OCTOBER 28 INJURY
UNTIL  E WAS  OSPITALIZED. T E CLAIMANT  AD BEEN PREVIOUSLY TREATED
IN 1 972 BY DR. SC AC NER FOR AN INDUSTRIAL INJURY TO  IS RIG T ANKLE
W IC  AD BEEN DIAGNOSED AS A MILD STRAIN.

Cl im nt's forem n testified th t when he took cl im nt home
ON OCTOBER 28, CLAIMANT DID NOT STATE T AT  E  URT  IS ANKLE T AT DAY
 E ONLY SAID  IS ANKLE WAS BOT ERING  IM AND  E COULD NOT WORK, COM
MENTING T AT  E  AD AN OLD INJURY A COUPLE OF YEARS AGO W IC WAS
CAUSING  IM PROBLEMS AND WOULD  AVE TO  AVE SURGERY ON  IS ANKLE BUT
COULD NOT AFFORD IT.

On OCTOBER 2 9 , 1 9 7 4 CLAIMANT CALLED T E
QUESTING A CLAIM FORM STATING  E  AD INJURED  I
T URSDAY,  E MENTIONED NOT ING ABOUT T E DEER
T AT TIME.

The referee found evidence indic ted th t the injury of October
2 4 , 1 9 74 W S THE RESULT OF DEER HUNTING  CTIVITIES  FTER WORK HOURS
 ND W S NOT  N  CCIDENT L INJURY  RISING OUT OF  ND IN THE COURSE OF
EMPLOYMENT. CL IM NT MIGHT H VE BEEN P ID FOR THE TIME HE W S DEER
HUNTING BUT, IF SO, HE W S VIOL TING COMP NY POLICY  ND W S ENG GED
IN  N UN UTHORIZED  CT.

The only INJURY WHICH claimant REPORTED was the one which occurred

ON OCTOBER 2 4 , 1 9 7 4 , NO NOTICE W S EVER GIVEN OF  N  LLEGED REINJURY ON
OCTOBER 28, NOR DID THE EMPLOYER H VE KNOWLEDGE OF SUCH  LLEGED REINJURY.
THE REFEREE CONCLUDED TH T CL IM NT, BEING F MILI R WITH THE PROCEDURES
OF FILING  CL IM FOR  N INDUSTRI L INJURY, UNDOUBTEDLY WOULD H VE RE
PORTED THE REINJURY OF OCTOBER 2 8 TO EITHER HIS CO-WORKER, HIS FOREM N,
DR. SCH CHNER OR HIS EMPLOYER H D HE  CTU LLY SUFFERED SUCH  REINJURY.
THE ONLY PERSON TO WHOM CL IM NT REL TED THE  LLEGED REINJURY W S THE
NURSE  T THE HOSPIT L.

The REFEREE CONCLUDED TH T CL IM NT H D THE BURDEN OF PROVING

HIS CL IM BY  PREPONDER NCE OF THE EVIDENCE, TH T THE ISSUE BEFORE
HIM HINGED ON CL IM NT S CREDIBILITY  ND TH T THE EVIDENCE WOULD NOT
SUPPORT  FINDING TH T CL IM NT H D REINJURED HIMSELF ON OCTOBER 2 8 ,
1 9 7 4  ND THE INJURY SUFFERED ON OCTOBER 24, 1974 W S NOT  COMPENS BLE
INJURY, THEREFORE, THE DENI L OF BOTH CL IMS SHOULD BE SUST INED.

The BO RD, ON DE NOVO REVIEW,  FFIRMS  ND  DOPTS THE FINDINGS
 ND CONCLUSIONS OF THE REFEREE.

ORDER

employer s office re
MSELF ON T E PREVIOUS
 UNTING EPISODE AT

The order of the referee d ted October 9 1 9 7 5 IS AFFIRMED
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CASE NO. 75-1910-NC 

IN THE MATTER OF THE COMPENSATION OF 

LOLA M. BEAZIZO, CLAIMANT 
AND IN THE MATTER OF THE COMPLYING STATUS 

OF KENNETH W. DENNISON, OBA KEN 
DENNISON REALTORS 1 EMPLOYER 

NEWHOUSE I FOSS 1 WHITTY AND ROESS 1 

CLAI MANT 1 S ATTYSe 
EVOHL Fe MALAGON, EMPLOYER'S ATTY. 
DEPT• OF JUSTICE, STATE'S ATTYe 
REQUEST FOR REVIEW BY EMPLOYER 

APRIL 2, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH .REMANDED CLAIMANT'S CLAIM TO THE COMPLIANCE DIVISION OF THE 
BOARD FOR SUBMISSION TO THE STATE ACCIDENT INSURANCE FUND FOR ACTION 

PURSUANT TO ORS 6 5 6 • 0 5 4 AND ALLOWED CLAIMANT'S ATTORNEY A REASONABLE 
ATTORNEY'S FEE IN THE AMOUNT OF 7 0 0 DOLLARS TO BE PAID BY THE FUND AND 
RECOVERED BY THE BOARD FROM THE EMPLOYER PURSUANT TO ORS 656.054. 

THE ISSUES BEFORE THE REFEREE WERE WHETHER THE EMPLOYER WAS A 
SUBJECT EMPLOYER UNDER THE PROVISIONS OF THE OREGON WORKMEN'S COM

PENSATION LAW AND WHETHER CLAIMANT HAD SUSTAINED A COMPENSABLE INJURY• 
THE .ALLEGED EMPLOYER WAS A REAL ESTATE BROKER AND ON JULY 19 1 197 3 
CLAIMANT WAS A SALESPERSON IN THE BANDON BRANCH OF HIS AGENCY• ON 
THAT DATE CLAIMANT WAS INVOLVED IN AN AUTOMOBILE ACCIDENT WHILE DRIVING 
HER OWN CAR IN WHICH PASSENGERS WHO WERE PROSPECTIVE PURCHASERS OF 
PROPERTY LOCATED SOUTH OF BANDON WERE RIDING. 

AN AGREEMENT HAD BEEN ENTERED INTO BETWEEN CLAIMANT AND THE 
ALLEGED EMPLOYER ON MAY 3 1 197 3 • THE ALLEGED EMPLOYER TESTIFIED 
THAT HE HAD SPECIFICALLY INSTRUCTED. HIS ATTORNEY AT THAT TIME TO DRAW 

AN AGREEMENT WHICH WOULD BE THE WORKING AGREEMENT BETWEEN THE REAL 
ESTATE AGENCY AND ALL OF ITS SALESPERSONS AND WOULD BE WRITTEN SO 
AS TO RELIEVE THE AGENCY OF THE NECESSITY OF COMPLYING WITH THE PRO
VISIONS OF THE WORKMEN'S COMPENSATION LAW• LATER IN DECEMBER 197 4 
CLAIMANT READ AN ARTICLE WHICH STATED THAT REAL ESTATE BROKERS WERE 
SUBJECT TO THE WORKMEN'S COMPENSATION LAW AND 1 ACCORDINGLY, HE OB
TAINED SUCH COVERAGE UNDER PROTEST. · 

THE REFEREE FOUND THAT THE ALLEGED EMPLOYER HAD SUBSTANTIAL 
CONTROL OVER THE ACTIVITIES OF CLAIMANT - SHE WORKED EXCLUSIVELY FOR 
HIM 1 HER IDENTIFICATION CARD ISSUED BY THE OREGON REAL ESTATE COMMIS·
SIONER IDENTIFIES HER AS A REAL ESTATE SALESMAN AND KEN DENNISON AS 
1 EMPLOYING BROKER'• FURTHERMORE, CLAIMANT CONSIDERS MR• DENNISON 
TO BE HER I BOSS' AND THOUGHT THAT ALTHOUGH SHE MIGHT OBJECT TO DIREC
TIONS GIVEN SHE WOULD BE OBLIGED TO FOLLOW THEM AND THAT SHE COULD 
BE FIRED AT ANY Tl ME AT HIS P_LEASUREe 

THE REFEREE, RELYING UPON THE LEADING CASES OF BOWSER v. SIAC 
( UNDERSCORED) 1 182 OR 4 2 AND BUTTS Ve SIAC ( UNDERSCORED) 1 193 OR 4 17 1 

FOUND THAT MRe DENNISON HAD THE RIGHT OF CONTROL WHICH WAS THE PRIMARY 
TEST IN DETERMINING THE STATUS OF EMPLOYER-EMPLOYE AS DISTINGUISHED 
FROM INDEPENDENT CONTRACTOR• ALTHOUGH THE AGREEMENT RECITED_ THAT A 
SALESPERSON SHOULD OTHERWISE BE DEEMED TO BE AN INDEPENDENT CONTRACTOR 
ANO NOT A SERVANT, EMPLOYE 1 JOINT ADVENTURER OR PARTNER OF BROKER, 
SUCH RECITAL IS NOT CONTROLLING. CLAIMANT'S STATUS AS AN INDEPENDENT 
CONTRACTOR OR EMPLOYE IS A FACTUAL-LEGAL MATTER FOR DETERMINATION 
UNDER THE LAW AS APPLICABLE TO WORKMEN'S COMPENSATION COVERAGE. 
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WCB CA E NO. 75—1910—NC APRIL 2, 1976

IN TH MATT R OF TH COMP NSATION OFLOLA M. BEAZIZO, CLAIMANT
AND IN TH MATT R OF TH COMPLYING STATUS

OF K NN TH W. D NNISON, DBA K N
D NNISON R ALTORS,  MPLOY R

N WHOUS , FOSS, WHITTY AND RO SS,
cla mant s ATTYS.

 VOHL F. MALAGON,  MPLOY R S ATTY.
D PT. OF JUSTIC , STAT 1 S ATTY.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members wilso a d moore.

The  MPLOY R S  KS R VI W BY TH BOARD OF TH R F R  'S ORD R
WHICH R MAND D CLAIMANT'S CLAIM TO TH COMPLIANC DIVISION OF TH 
BOARD FOR SUBMISSION TO TH STAT ACCID NT INSURANC FUND FOR ACTION
PURSUANT TO ORS 656.054 AND ALLOW D CLAIMANT S ATTORN Y A R ASONABL 
ATTORN Y'S F  IN TH AMOUNT OF 7 0 0 DOLLARS TO B PAID BY TH FUND AND
R COV R D BY TH BOARD FROM TH  MPLOY R PURSUANT TO ORS 6 5 6 . 0 54 .

The ISSU S B FOR TH R F R  W R WH TH R TH  MPLOY R WAS A
SUBJ CT  MPLOY R UND R TH PROVISIONS OF TH OR GON WORKM N'S COM
P NSATION LAW AND WH TH R CLAIMANT HAD SUSTAIN D A COMP NSABL INJURY.
TH ALL G D  MPLOY R WAS A R AL  STAT BROK R AND ON JULY 19, 1973
CLAIMANT WAS A SAL SP RSON IN TH BANDON BRANCH OF HIS AG NCY. ON
THAT DAT CLAIMANT WAS INVOLV D IN AN AUTOMOBIL ACCID NT WHIL DRIVING
H R OWN CAR IN WHICH PASS NG RS WHO W R PROSP CTIV PURCHAS RS OF
PROP RTY LOCAT D SOUTH OF BANDON W R RIDING.

A agreeme t had bee e tered i to betwee claima t a d the

ALL G D  MPLOY R ON MAY 3 , 1 9 73 . TH ALL G D  MPLOY R T STIFI D
THAT H HAD SP CIFICALLY INSTRUCT D HIS ATTORN Y AT THAT TIM TO DRAW
AN AGR  M NT WHICH WOULD B TH WORKING AGR  M NT B TW  N TH R AL
 STAT AG NCY AND ALL OF ITS SAL SP RSONS AND WOULD B WRITT N SO
AS TO R LI V TH AG NCY OF TH N C SSITY OF COMPLYING WITH TH PRO
VISIONS OF TH WORKM N'S COMP NSATION LAW. LAT R IN D C MB R 1974
CLAIMANT R AD AN ARTICL WHICH STAT D THAT R AL  STAT BROK RS W R 
SUBJ CT TO TH WORKM N'S COMP NSATION LAW AND, ACCORDINGLY, H OB
TAIN D SUCH COV RAG UND R PROT ST.

The referee found th t the  lleged employer h d subst nti l
CONTROL OV R TH ACTIVITI S OF CLAIMANT SH WORK D  XCLUSIV LY FOR
HIM, H R ID NTIFICATION CARD ISSU D BY TH OR GON R AL  STAT COMMIS
SION R ID NTIFI S H R AS A R AL  STAT SAL SMAN AND K N D NNISON AS
' MPLOYING BROK R', FURTH RMOR , CLAIMANT CONSID RS MR. D NNISON
TO B H R 'BOSS AND THOUGHT THAT ALTHOUGH SH MIGHT OBJ CT TO DIR C
TIONS GIV N SH WOULD B OBLIG D TO FOLLOW TH M AND THAT SH COULD
B FIR D AT ANY TIM AT HIS PL ASUR .

The referee, relyi g upo the leadi g cases of bowser v. siac
(UND RSCOR D) , 18 2 OR 4 2 AND BUTTS V. SIAC ( UND RSCOR D) , 193 OR 4 I 7 ,
FOUND THAT MR. D NNISON HAD TH RIGHT OF CONTROL WHICH WAS TH PRIMARY
T ST IN D T RMINING TH STATUS OF  MPLOY R- MPLOY AS DISTINGUISH D
FROM IND P ND NT CONTRACTOR. ALTHOUGH TH AGR  M NT R CIT D THAT A
SAL SP RSON SHOULD OTH RWIS B D  M D TO B AN IND P ND NT CONTRACTOR
AND NOT A S RVANT,  MPLOY , JOINT ADV NTUR R OR PARTN R OF BROK R,
SUCH R CITAL IS NOT CONTROLLING. CLAIMANT'S STATUS AS AN IND P ND NT
CONTRACTOR OR  MPLOY IS A FACTUAL-L GAL MATT R FOR D T RMINATION
UND R TH LAW AS APPLICABL TO WORKM N'S COMP NSATION COV RAG .
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REFEREE CONCLUDED THAT THE RELATIONSHIP BETWEEN KENNETH W 0 

DENNISON, DBA KEN DENNISON REALTORS, AND CLAIMANT WAS THAT OF EMPLOYER
EMPLOYE AND THAT THE FORMER WAS A SUBJECT EMPLOYER - THAT CLAIMANT HAD 

SUSTAINED A COMPENSABLE INJURY ON JULY 19 1 197 3 AT WHICH TIME THE SUBJECT 
EMPLOYER DID NOT HAVE WORKMENT S COMPENSATION COVERAGE AS REQUIRED BY 
LAW 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 2 4 1 197 5 IS AFFIRMED 0 

CLAIMANTT S COUNSEL IS ALLOWED AS A REASONABLE ATTORNEYT S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 400 
DOLLARS TO BE PAID BY THE STATE ACCIDENT INSURANCE FUND AND RECOVERED 
BY THE WORKMENT S COMPENSATION BOARD F.ROM THE EMPLOYER, KENNETH W 0 

DENNISON, OBA KEN DENNISON REALTORS, PURSUANT TO ORS 656 0 054 0 

SAIF CLAIM NO. 159361 

EUGENE SEITZ, CLAIMANT 
SANTOS AND SCHNEIDER, 

CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

OWN MOTION ORDER 

APRIL 2, 1976 

CLAIMANT HAD SUSTAINED A COMPENSABLE INDUSTRIAL INJURY TO HIS 
BACK ON NOVEMBER 6 1 1965 - THE CLAIM WAS CLOSED ON JULY 2 1 1 1966 WITH 

AN AWARD OF 4 8 DEGREES F9R 2 5 PER CENT LOSS OF AN ARM FOR UNSCHEDULED 

DISABILITY. 

0N NOVEMBER 28·, 1975 1 CLAIMANT REQUESTED THE BOARD TO EXERCISE 
ITS OWN MOTION PURSUANT TO ORS 656 0 278 AND REOPEN HIS CLAIM, ALLEGING 
THAT HIS PRESENT CONDITION WAS THE DIRECT RESULT OF THE 1965 INJURY. 

ON NOVEMBER 10 1 197 5 THE STATE ACCIDENT INSURANCE. FUND HAD DENIED 

CLAIMANT'S REQUEST TO REOPEN HIS CLAIM FOR AGGRAVATION 0 THE BOARD 
DID NOT HAVE SUFFICIENT EVIDENCE UPON WHICH TO MAKE A DETERMINATION 
OF THE MERITS OF CLAIMANT'S REQUEST AND REMANDED THE MATTER TO THE 
HEARINGS DIVISION FOR THE TAKING OF EVIDENCE• THE BOARD NOW HAS THE 

REFEREET S RECOMMENDATION 0 

THE REFEREE FOUND THAT CLAIMANT HAD HAD CONTINUOUS BACK PROBLEMS 
FROM THE DATE OF THE 196 5 INJURY. AFTER HIS CLAIM HAD BEEN CLOSED IN 
1966 1 CLAIMANT WAS EMPLOYED BY DORF I LE MANUFACTURING COMPANY IN MAY 
1967 AND CONTINUED TO WORK FOR THEM UNTIL JULY 1975 0 ALTHOUGH THERE 
WAS NO EVIDENCE THAT CLAIMANT LOST ANY TIME FROM WORK AND CLAIMANT 

DID NOT COMPLAIN ABOUT HIS BACK DESPITE THE FACT THAT IT DID HURT, HE 
HAD SOUGHT RELIEF FOR HIS BACK PAIN IN SEPTEMBER 1972 1 IN FEBRUARY 1973 1 

BETWEEN SEPTEMBER AND DECEMBER 1975 AND, FINALLY I IN APR IL 1 9 7 4 • 
SINCE 1969 CLAIMANT HAS BEEN A PATIENT OF DR 0 NORRIS, WHO, IN SEPTEMBER 
1 9 7 5 1 STATED CLAIMANT HAD NEVER FULLY RECOVERED FROM HIS 1 9 6 6 SURGERY 0 

THE WORK WHICH CLAIMANT WAS DOING FOR DORFILE UNTIL JANUARY 1975 
WAS NOT HEAVY TYPE WORK 0 HOWEVER, IN JANUARY HE REQUESTED A TRANSFER 

TO THE ANODIZING DEPARTMENT WHICH REQUIRED WORK INVOLVING REPETITIVE 
LIFTING BY TWO PERSONS OF 69 POUND RACKS OF ALUMINUM PARTS. CLAIMANT 

DID THIS HEAVIER TYPE WORK ON A REGULAR WORKDAY BASIS UNTIL JULY 10 1 

1 9 7 5 WHEN RECURRING BACK PAINS BECAME SO SEVERE HE QUIT 0 

-4 9-

The referee concluded th t the rel tionship between Kenneth w.
DENNI ON, DBA KEN DENNI ON REALTOR , AND CLAIMANT WA THAT OF EMPLOYER-
EMPLOYE AND THAT THE FORMER WA A  UBJECT EMPLOYER THAT CLAIMANT HAD
 U TAINED A COMPEN ABLE INJURY ON JULY 1 9 , 1 9 7 3 AT WHICH TIME THE  UBJECT
EMPLOYER DID NOT HAVE WORKMEN1  COMPEN ATION COVERAGE A REQUIRED BY
LAW,

The BOARD, ON DE NOVO REVIEW, AFFIRM AND ADOPT THE FINDING 

AND CONCLU ION OF THE REFEREE.

ORDER
The order of the referee dated September 24, 1975 is affirmed.

Claima t* s cou sel is allowed as a reaso able attor ey* s fee

FOR HI  ERVICE IN CONNECTION WITH THI BOARD REVIEW, THE  UM OF 400
DOLLAR TO BE PAID BY THE  TATE ACCIDENT IN URANCE FUND AND RECOVERED
BY THE WORKMEN' COMPEN ATION BOARD FROM THE EMPLOYER, KENNETH W.
DENNI ON, DBA KEN DENNI ON REALTOR , PUR UANT TO OR 656,054.

 AIF CLAIM NO. 159361 APRIL 2, 1976

EUGENE  EITZ, CLAIMANT
 ANTO AND  CHNEIDER,
claima t s ATTY .

DEPT. OF JU TICE, DEFEN E ATTY.
OWN MOTION ORDER

Claima t had sustai ed a compe sable i dustrial i jury to his

BACK ON NOVEMBER 6 , 1 96 5 THE CLAIM WA CLO ED ON JULY 2 1 , 1 96 6 WITH
AN AWARD OF 4 8 DEGREE FC}R 2 5 PER CENT LO  OF AN ARM FOR UN CHEDULED
DI ABILITY.

O NOVEMBER 2 8 , 1 9 7 5 , CLAIMANT REQUE TED THE BOARD TO EXERCI E

IT OWN MOTION PUR UANT TO OR 6 5 6.2 78 AND REOPEN HI CLAIM, ALLEGING
THAT HI PRE ENT CONDITION WA THE DIRECT RE ULT OF THE 1 96 5 INJURY.
ON NOVEMBER 1 0 , 1 9 7 5 THE  TATE ACCIDENT IN URANCE FUND HAD DENIED
CLAIMANT  REQUE T TO REOPEN HI CLAIM FOR AGGRAVATION. THE BOARD
DID NOT HAVE  UFFICIENT EVIDENCE UPON WHICH TO MAKE A DETERMINATION
OF THE MERIT OF CLAIMANT  REQUE T AND REMANDED THE MATTER TO THE
HEARING DIVI ION FOR THE TAKING OF EVIDENCE. THE BOARD NOW HA THE
REFEREE*  RECOMMENDATION.

The referee found th t cl im nt h d h d continuous b ck problems
FROM THE DATE OF THE 1 96 5 INJURY. AFTER HI CLAIM HAD BEEN CLO ED IN
1 96 6 , CLAIMANT WA EMPLOYED BY DORFILE MANUFACTURING COMPANY IN MAY
1 96 7 AND CONTINUED TO WORK FOR THEM UNTIL JULY 1 9 7 5 . ALTHOUGH THERE
WA NO EVIDENCE THAT CLAIMANT LO T ANY TIME FROM WORK AND CLAIMANT
DID NOT COMPLAIN ABOUT HI BACK DE PITE THE FACT THAT IT DID HURT, HE
HAD  OUGHT RELIEF FOR HI BACK PAIN IN  EPTEMBER 1 9 7 2 , IN FEBRUARY 1 97 3 ,
BETWEEN  EPTEMBER AND DECEMBER 1 9 75 AND, FINALLY, IN APRIL 1 9 7 4 .
 INCE 1 96 9 CLAIMANT HA BEEN A PATIENT OF DR. NORRI , WHO, IN  EPTEMBER
1975,  TATED CLAIMANT HAD NEVER FULLY RECOVERED FROM HI 1966  URGERY.

The work which claima t was doi g for dorfile u til Ja uary 1975
WA NOT HEAVY TYPE WORK, HOWEVER, IN JANUARY HE REQUE TED A TRAN FER
TO THE ANODIZING DEPARTMENT WHICH REQUIRED WORK INVOLVING REPETITIVE
LIFTING BY TWO PER ON OF 69 POUND RACK OF ALUMINUM PART . CLAIMANT
DID THI HEAVIER TYPE WORK ON A REGULAR WORKDAY BA I UNTIL JULY 1 0 ,
1 9 7 5 WHEN RECURRING BACK PAIN BECAME  O  EVERE HE QUIT.
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OR ABOUT MAY 3 0 1 197 5 CLAIMANT PURCHASED A SMALL SACK OF PRE
MIX CONCRETE FOR A HOME CONSTRUCTION PROJECT AND WHILE LIFTING THESE 

SACKS HURT HIS BACK - HE WAS ALSO INVOLVED IN A MOTORCYCLE ACCIDENT•• 
THE FUND CONTENDS THAT THESE TWO ACCIDENTS ALONG WITH THE HEAVIER 
WORK DURING THE FIRST SIX MONTHS.OF 1975 CONSTITUTED NEW ACCIDENTS 

OR INCIDENTS GIVING RISE TO NEW CLAIMS AND THEREFORE INSULATED THE OLD 
CLAIM AND DEFEATED THE AGGRAVATION CLAIM• 

THE REFEREE FOUND NO CONVINCING EVIDENCE THAT ANY ONE OR ALL 
THREE OF THE LAST THREE INCIDENTS COMBINED WOULD HAVE PRODUCED CLAIM
ANTY S BACK PROBLEM• THE EVIDENCE INDICATES THAT CLAIMANTY S WORK 
DURING THE FIRST SIX MONTHS OF t 975 DID NOT REQUIRE CONTINUOUS REPETI
TIVE LIFTING WHICH WOULD 1 OF ITSELF, SUPPORT A CLAIM FOR A BACK INJURY• 

THE REFEREE FOUND THAT THE CLAIMANT WAS CREDIBLE AND HE CONCLUDED 
THE PREPONDERANCE OF THE MEDICAL EVIDENCE WAS THAT CLAIMANT HAD SUF
FERED AN EXACERBATION OF HIS ORIGINAL INJURY AND HE RECOMMENDED THAT 
THE CLAIM BE REOPENED AS OF JULY 10 1 t 97 5 FOR THE PAYMENT OF MEDICAL 
BILLS AND THE APPROVAL OF SUCH ATTORNEYY S FEES OR FEE AGREEMENT AS 
MAY THEN BE IN EXISTENCE• 

THE BOARD, RELYING UPON THE REFEREEY S RECOMMENDATIONS, CON
CLUDES THAT THE CLAIMANTY S REQUEST THAT THE BOARD EXERCISE ITS OWN 
MOTION JURISDICTION AND REOPEN HIS CLAIM SHOULD BE GRANTED• 

THE BOARD NOTES THAT THE REFEREEY S RECOMMENDATION INADVERTENTLY 
PROVIDED FOR A NOTICE OF APPEAL. THE REFEREEY S RECOMMENDATION IS NOT 

AN APPEALABLE ORDER AND THE PARTIES ARE HEREBY ADVISED TO DISREGARD 

THAT NOTICE• THE ONLY APPEAL RIGHTS APPLICABLE IN THIS MATTER ARE 
THOSE PROVIDED BY ORS 6 5 6 • 2 7 8 • 

CLAIMANTY S COUNSEL HAD FILED A MOTION FOR AN ORDER ALLOWING 
ATTORNEYY S FEES ON THE BASIS OF THE FUNDY S DENIAL OF CLAIMANTY S CLAIM 

FOR AGGRAVATION. THE BOARD FINDS THAT CLAIMANTY S AGGRAVATION RIGHTS 

HAD EXPIRED ON JULY 2 t t I 9 7 1 • 

ORDER 

CLAIMANTY S CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE 
FUND TO BE ACCEPTED AND FOR THE PAYMENT OF COMPENSATION, AS PROVIDED 

BY LAW t COMMENCING ON JULY 1 0 t 197 5 t AND UNTIL THE CLAIM IS CLOSED 

PURSUANT TO THE PROVISIONS OF ORS 5.5 6 • 2 7 8 • 

CLAIMANT'S ATTORNEY SHALL BE ALLOWED AS A REASONABLE ATTORNEY• S 
FEE 1 2 5 PER CENT OF THE COMPENSATION AWARDED TO CLAIMANT BY THIS ORDER, 

PAYABLE FROM SUCH COMPENSATION AS PAID 1 NOT TO EXCEED 4 0 0 DOLLARS. 

WCB CASE NO. 75-2979 

PJ\UL REYES, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAI MANTY s ATTYS. 

JONES, LANG, KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY EMPLOYER 

APRIL 2, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

THE EMPLOYER ASKED THE BOARD TO REVIEW THE REFEREE'S ORDER 
WHICH AWARDED CLAIMANT 3 5 PER CENT LOSS FUNCTION OF HIS RIGHT ARM AND 

2 5 PER CENT LOSS FUNCTION OF HIS LEFT ARM 0 

-5 0 -

On OR ABOUT MAY 3 0 , 197 5 CLAIMANT purchased a small sack of pre

m x CONCR T FOR A HOM CONSTRUCTION PROJ CT AND WHIL LIFTING TH S 
SACKS HURT HIS BACK H WAS ALSO INVOLV D IN A MOTORCYCL ACCID NT.
TH FUND CONT NDS THAT TH S TWO ACCID NTS ALONG WITH TH H AVI R
WORK DURING TH FIRST SIX MONTHS OF 1 9 7 5 CONSTITUT D N W ACCID NTS
OR INCID NTS GIVING RIS TO N W CLAIMS AND TH R FOR INSULAT D TH OLD
CLAIM AND D F AT D TH AGGRAVATION CLAIM.

The referee found no convincing evidence th t  ny one or  ll
THR  OF TH LAST THR  INCID NTS COMBIN D WOULD HAV PRODUC D CLAIM
ANT' S BACK PROBL M. TH  VID NC INDICAT S THAT CLAIMANT S WORK
DURING TH FIRST SIX MONTHS OF 1 975 DID NOT R QUIR CONTINUOUS R P TI
TIV LIFTING WHICH WOULD, OF ITS LF, SUPPORT A CLAIM FOR A BACK INJURY.

The referee found that the cla mant was cred ble and H CONCLUD D

TH PR POND RANC OF TH M DICAL  VID NC WAS THAT CLAIMANT HAD SUF
F R D AN  XAC RBATION OF HIS ORIGINAL INJURY AND H R COMM ND D THAT
TH CLAIM B R OP N D AS OF JULY 1 0 , 1 9 7 5 FOR TH PAYM NT OF M DICAL
BILLS AND TH APPROVAL OF SUCH ATTORN Y'S F  S OR F  AGR  M NT AS
MAY TH N B IN  XIST NC .

The board, rely ng upon the referee s R COMM NDATIONS, CON
CLUD S THAT TH CLAIMANT S R QU ST THAT TH BOARD  X RCIS ITS OWN
MOTION JURISDICTION AND R OP N HIS CLAIM SHOULD B GRANT D.

The bo rd notes th t the referee s recommend tion INADVERTENTLY
PROVIDED FOR A NOTICE OF APPEAL. THE REFEREE S RECOMMENDATION IS NOT
AN APPEALABLE ORDER AND THE PARTIES ARE HEREBY ADVISED TO DISREGARD
THAT NOTICE. THE ONLY APPEAL RIGHTS APPLICABLE IN THIS MATTER ARE
THOSE PROVIDED BY ORS 6  6.2 78 .

Cl im nt’s counsel h d filed  motion for  n order  llowing
 ttorney s FEES ON THE BASIS OF THE FUND S DENIAL OF CLAIMANT S CLAIM
FOR AGGRAVATION. THE BOARD FINDS THAT CLAIMANT S AGGRAVATION RIGHTS
HAD EXPIRED ON JULY 21, 1971.

ORD R

Claima t s claim is rema ded to the state accide t i sura ce

FUND TO B ACC PT D AND FOR TH PAYM NT OF COMP NSATION, AS PROVID D
BY LAW, COMM NCING ON JULY 1 0 , 197 5 , AND UNTIL TH CLAI M IS CLOS D
PURSUANT TO TH PROVISIONS OF ORS 6 5 6.2 7 8 .

Claima t s attor ey shall be allowed as a reaso able attor ey s

FEE, 2  PER CENT OF THE COMPENSATION AWARDED TO CLAIMANT BY THIS ORDER,
PAYABLE FROM SUCH COMPENSATION AS PAID, NOT TO EXCEED 4 00 DOLLARS.

WCB CAS NO. 75-2979 APRIL 2, 1976

PAUL R Y S, CLAIMANT
POZZI, WILSON AND ATCHISON,

cla mant s ATTYS.
JON S, LANG, KL IN, WOLF AND SMITH,

D F NS ATTYS.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members wilso a d Phillips.

The employer asked the board to review the referee s order

WHICH AWARDED CLAIMANT 3  PER CENT LOSS FUNCTION OF HIS RIGHT ARM
2 PER CENT LOSS FUNCTION OF HIS LEFT ARM.

AND
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SUSTAINED A COMPENSABLE INJURY ON OCTOBER 2 3, 197 3 WHEN 

HE STRAINED HIS RIGHT ARM, A CARPAL TUNNEL SYNDROME WAS DIAGNOSED AND 

CLAIMANT UNDERWENT A CARPAL TUNNEL RELEASE ON BOTH THE RIGHT WRIST AND 

. THE LEFT WRIST 0 AFTER SURGERY IT WAS FOUND THAT THE NERVE CONDUCTION 

STUDIES WERE WITHIN NORMAL LIMITS AND DR 0 NATHAN CONCLUDED THAT ALL 

RANGES OF MOTION IN THE RIGHT WRIST WERE WITHIN NORMAL LIMITS AND THERE 

WAS NO IMPAIRMENT OF FUNCTION IN THAT WRIST - HOWEVER, BASED UPON THE 

SUBJECTIVE COMPLAINTS HE CONCLUDED THAT CLAIMANT HAD AN IMPAIRMENT 

EQUIVALENT TO 5 PER CENT OF THE HAND 0 DR 0 NATHAN'S FINDINGS WITH RES

PECT TO THE LEFT HAND WERE BASICALLY THE SAME AND HE FOUND THAT CLAIM

ANT'S IMPAIRMENT WAS EQUAL TO 5 PER CENT OF THE LEFT HAND 0 

CLAIMANT'S TREATING PHYSICIAN, DR 0 THOMPSON, AFTER REVIEWING 

DR 0 NATHAN'S REPORT, CONCURRED THAT CLAIMANT'S CONDITION WAS MEDICALLY 

STATIONARY AND THAT CLAIMANT WAS RELEASED TO RETURN TO WORK, THE RIGHT 

WRIST SURGERY WAS DONE ON NOVEMBER 2 5, 197 4 AND THE LEFT WRIST SURGERY 

ON FEBRUARY 1 8, 197 5 - DR 0 NATHAN'S EVALUATION WAS BASED ON AN EXAMI

NATION OF CLAIMANT ON JUNE 4, 1974, ON JULY 17 0 1975 A DETERMINATION 

ORDER WAS MAILED WHEREBY CLAIMANT WAS AWARDED 7 • 5 DEGREES FOR 5 PER 

CENT LOSS OF HIS RIGHT FOREARM AND 7 • 5 DEGREES FOR 5 PER CENT LOSS OF 

HIS LEFT FOREARM, 

WHILE CLAIMANT WAS OFF WORK RECEIVING TREATMENT, HE COMMENCED 

A NURSE'S TRAINING COURSE AT PORTLAND COMMUNITY COLLEGE, SOMETIME 

IN JULY 1975 CLAIMANT RETURNED TO HIS FORMER JOB AS A PILE BUCK, HE 

WORKED FOR FOUR AND ONE-HALF DAYS AND THEN INJURED HIS TOE WITH A JACK

HAMMER• CLAIMANT FILED ANOTHER INDUSTRIAL INJURY CLAIM AND DID NOT 

RETURN TO WORK, BEFORE BEING RELEASED TO RETURN TO WORK FROM HIS TOE 

INJURY• CLAIMANT HAD AGAIN REGISTERED AT PORTLAND COMMUNITY COLLEGE 

AND CONTINUES TO TAKE HIS NURSE'S TRAINING COURSE, 

CLAIMANT CLAIMS HE CANNOT WORK WITH HIS ARMS OVER HIS HEAD AS 

THEY BECOME NUMB AND THAT HE HAS LOST CONSIDERABLE AMOUNT OF MANUAL 

DEXTERITY AND WHEN HE IS REQUIRED TO DO HEAVY LIFTING HE HAS PAIN AND 

DISCOMFORT AND NUMBNESS IN THE FOREARMS AND HANDS, 

THE REFEREE FOUND CLAIMANT HAD APPARENTLY COOPERATED FULLY 

WITH HIS DOCTORS AND HAD DONE EVERYTHING TO REHABILITATE HIMSELF BY 

WAY OF EXERCISES AND ATTEMPTING TO RETURN TO WORK, HE CONCLUDED THAT 

CLAIMANT WAS ENTITLED TO AN INCREASED AWARD ON BOTH FOREARMS AND 

INCREASED THE AWARD FOR THE RIGHT FOREARM BY 3 0 PER CENT AND THE AWARD 

FOR THE LEFT FOREARM BY 2 0 PER CENT, 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE EVIDENCE DOES NOT 

JUSTIFY THE INCREASES GRANTED BY THE REFEREE 0 

CLAIMANT FELT THAT HE WOULD BE ABLE TO HANDLE NURSE'S WORK 

WITHOUT ANY PROBLEM EVEN THOUGH IT REQUIRED LIFTING HEAVY PATIENTS, 

CLAIMANT AT THE PRESENT TIME IS INVOLVED IN A REGULAR PHYSICAL WORK

OUT PROGRAM WHICH INCLUDES WEIGHT LIFTING, HE DOES CURLS 1 PRESSES AND 

LAT PULLS BEHIND HIS NECK USING SUBSTANTIAL WEIGHT ON THE EQUIPMENT0 

ALL OF THESE EXERCISES REQUIRE A GREAT DEAL OF PHYSICAL EFFORT BY THE 

WRISTS AND FOREARMS, THE BOARD FINDS THAT CLAIMANT WAS ABLE TO RE

TURN TO THE SAME TYPE OF WORK HE HAD BEEN DOING PRIOR TO HIS SURGERY 

AND, ALTHOUGH HE DID HAVE SOME PROBLEMS WITH HIS WRISTS, HE MISSED 

NO WORK AND CONTINUED TO OPERATE A JACKHAMMER AND DO -HEAVY LIFTING 

AND OTHER TYPES OF HEAVY PHYSICAL WORK UNTIL HE INJURED HIS TOE AND WAS 

FORCED TO QUIT WORK AS A RESULT OF THAT ACCIDENT 0 

THE SOLE TEST FOR EXTENT OF SCHEDULED PERMANENT PARTIAL DISA

BILITY JS LOSS OF FUNCTION OF THE INJURED MEMBER, SURRATT V 0 GUNDER

SON BROS, ( UNDERSCORED) 1 2 5 9 OR 6 5 ( 197 1), THE BOARD CONCLUDES THAT 

CLAIMANT HAS SUFFERED MORE THAN 5 PER CENT LOSS OF FUNCTION OF EACH 

-5 1 -

Claima t sustai ed a compe sable i jury o October 23, 1973 whe 

H STRAIN D HIS RIGHT ARM, A CARPAL TUNN L SYNDROM WAS DIAGNOS D AND
CLAIMANT UND RW NT A CARPAL TUNN L R L AS ON BOTH TH RIGHT WRIST AND
TH L FT WRIST. AFT R SURG RY IT WAS FOUND THAT TH N RV CONDUCTION
STUDI S W R WITHIN NORMAL LIMITS AND DR. NATHAN CONCLUD D THAT ALL
RANG S OF MOTION IN TH RIGHT WRIST W R WITHIN NORMAL LIMITS AND TH R 
WAS NO IMPAIRM NT OF FUNCTION IN THAT WRIST HOW V R, BAS D UPON TH 
SUBJ CTIV COMPLAINTS H CONCLUD D THAT CLAIMANT HAD AN IMPAIRM NT
 QUIVAL NT TO 5 P R C NT OF TH HAND. DR. NATHAN1 S FINDINGS WITH R S
P CT TO TH L FT HAND W R BASICALLY TH SAM AND H FOUND THAT CLAIM
ANT1 S IMPAIRM NT WAS  QUAL TO 5 P R C NT OF TH L FT HAND.

Claima t’s treati g physicia , dr. Thompso , after reviewi g

DR. NATHAN S R PORT, CONCURR D THAT CLAIMANT1 S CONDITION WAS M DICALLY
STATIONARY AND THAT CLAIMANT WAS R L AS D TO R TURN TO WORK. TH RIGHT
WRIST SURG RY WAS DON ON NOV MB R 25, 1974 AND TH L FT WRIST SURG RY
ON F BRUARY 1 8 , 1 97 5 DR. NATHAN1 S  VALUATION WAS BAS D ON AN  XAMI
NATION OF CLAIMANT ON JUN 4 , 1 9 74 , ON JULY 1 7 , 1 97 5 A D T RMINATION
ORD R WAS MAIL D WH R BY CLAIMANT WAS AWARD D 7.5 D GR  S FOR 5 P R
C NT LOSS OF HIS RIGHT FOR ARM AND 7.5 D GR  S FOR 5 P R C NT LOSS OF
HIS L FT FOR ARM.

While claima t was off work receivi g treatme t, he comme ced
A nurse s TRAINING COURS AT PORTLAND COMMUNITY COLL G , SOM TIM 
IN JULY 1 9 7 5 CLAIMANT R TURN D TO HIS FORM R JOB AS A PIL BUCK, H 
WORK D FOR FOUR AND ON HALF DAYS AND TH N INJUR D HIS TO WITH A JACK
HAMM R. CLAIMANT FIL D ANOTH R INDUSTRIAL INJURY CLAIM AND DID NOT
R TURN TO WORK. B FOR B ING R L AS D TO R TURN TO WORK FROM HIS TO 
INJURY, CLAIMANT HAD AGAIN R GIST R D AT PORTLAND COMMUNITY COLL G 
AND CONTINU S TO TAK HIS NURS * S TRAINING COURS .

Claima t claims he ca  ot work with his arms over his head as

TH Y B COM NUMB AND THAT H HAS LOST CONSID RABL AMOUNT OF MANUAL
D XT RITY AND WH N H IS R QUIR D TO DO H AVY LIFTING H HAS PAIN AND
DISCOMFORT AND NUMBN SS IN TH FOR ARMS AND HANDS.

The referee found cl im nt h d  pp rently cooper ted fully
WITH HIS DOCTORS AND HAD DONE EVERYTHING TO REHABILITATE HIMSELF BY
WAY OF EXERCISES AND ATTEMPTING TO RETURN TO WORK. HE CONCLUDED THAT
CLAIMANT WAS ENTITLED TO AN INCREASED AWARD ON BOTH FOREARMS AND
INCREASED THE AWARD FOR THE RIGHT FOREARM BY 3 0 PER CENT AND THE AWARD
FOR THE LEFT FOREARM BY 2 0 PER CENT.

The bo rd, on de novo review, finds th t the evidence does not
JUSTIFY THE INCREASES GRANTED BY THE REFEREE.

Claima t felt that he would be able to ha dle  urse’s work

WITHOUT ANY PROBL M  V N THOUGH IT R QUIR D LIFTING H AVY PATI NTS.
CLAIMANT AT TH PR S NT TIM IS INVOLV D IN A R GULAR PHYSICAL WORK
OUT PROGRAM WHICH INCLUD S W IGHT LIFTING, H DO S CURLS, PR SS S AND
LAT PULLS B HIND HIS N CK USING SUBSTANTIAL W IGHT ON TH  QUIPM NT.
ALL OF TH S  X RCIS S R QUIR A GR AT D AL OF PHYSICAL  FFORT BY TH 
WRISTS AND FOR ARMS. TH BOARD FINDS THAT CLAIMANT WAS ABL TO R 
TURN TO TH SAM TYP OF WORK H HAD B  N DOING PRIOR TO HIS SURG RY
AND, ALTHOUGH H DID HAV SOM PROBL MS WITH HIS WRISTS, H MISS D
NO WORK AND CONTINU D TO OP RAT A JACKHAMM R AND DO H AVY LIFTING
AND OTH R TYP S OF H AVY PHYSICAL WORK UNTIL H INJUR D HIS TO AND WAS
FORC D TO QUIT WORK AS A R SULT OF THAT ACCID NT.

The sole test for exte t of scheduled perma e t partial DI A
BILITY IS LOSS OF FUNCTION OF TH INJUR D M MB R. SURRATT V. GUND R
SON BROS, ( UND RSCOR D) , 2 5 9 OR 6 5 ( 1 9 7 1 ). TH BOARD CONCLUD S THAT
CLAIMANT HAS SUFF R D MOR THAN 5 P R C NT LOSS OF FUNCTION OF  ACH
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- HOWEVER, THE EVIDENCE DOES INDICATE THAT CLAIMANT HAS RE

TAINED SUBSTANTIAL USE OF BOTH FOREARMS AS INDICATED BY HIS WEIGHT 

LIFTING ACTIVITIES AND HIS RETURN TO HIS FORMER HEAVY-TYPE WORK PRIOR 

TO HIS TOE INJURV0 THE LOSS OF FUNCTION OF EACH FOREARM IS MORE ADE

QUATELY REFLECTED BY AWARDS OF 2 5 PER CENT FOR THE RIGHT FOREARM AND 

1 5 PER CE NT FOR THE LEFT FOREARM 0 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 14 1 197 5 IS MODIFIED 0 

CLAIMANT IS AWARDED 3 7 • 5 DEGREES FOR 2 5 PER CENT LOSS FUNCTION 

OF HIS RIGHT ARM AND 22• 5 DEGREES FOR 15 PER CENT LOSS FUNCTION OF HIS 

LEFT ARM 0 THESE AWARDS ARE IN LIEU OF THE AWARDS MADE BY THE REFEREE 

IN HIS OPINION AND ORDER DATED NOVEMBER 1 4, 1975 1 WHICH, IN ALL OTHER 

RESPECTS, IS AFFIRMED• 

WCB CASE NO. 74-344 APRIL 5, 1976 

GAYLE R. MOORE, CLAIMANT 

GAL TON AND POPICK 1 CLAIMANT'S .ATTYS. 

LINDSAY, NAHSTOLL, HART, DUNCAN, DAFOE AND KRAUSE, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY EMPLOYER 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS 0 

THE EMPLOYER SEEKS REVIEW BY .THE BOARD OF THE REFEREE'S ORDER 

ON RECONSIDERATION ENTERED AUGUST 1 1 I 9 7 5 WHICH DIRECTED THE EM PLOVER 

TO ACCEPT CLAIMANT'S CLAIM FOR AGGRAVATION AND PAV CLAIMANT BENEFITS 

TO WHICH HE IS ENTITLED BY LAW 0 INCLUDING, BUT NOT LIMITED TO, TEMPO

RARY TOTAL DISABILITY COMPENSATION FROM APRIL 15 1 197 4 1 TO PAV FOR ALL 

RELATED MEDICAL AND TRAVEL EXPENSES AND TO PROCESS THE CLAIM UNDER 

ORS 6 5 6 • 2 6 8 • THIS ORDER ALSO DIRECTED THE EMPLOYER TO PAY CLAIMANT 

AN ADDITIONAL AMOUNT EQUAL TO 2 5 PER CENT OF THE TEMPORARY TOTAL DIS

ABILITY COMPENSATION PAID OR PAYABLE TO CLAIMANT FOR THE PERIOD FROM 

APRIL 15 1 1974 TO SEPTEMBER 10 1 1974 TOGETHER WITH AN AMOUNT EQUAL 

TO 25 PER CENT OF THE 100, 16 DOLLARS UNDERPAID ON OCTOBER 1 1 1974 1 

PLUS AN AMOUNT EQUAL TO 2 5 PER CENT OF THE 2 5 0 • 4 0 DOLLARS PAID A WEEK 

LATER ON JANUARY 2 8 1 1 9 7 5 AND TO PAY 1 1 1 0 0 DOLLARS TO CLAIMANT'S AT

TORNEY AS A REASONABLE ATTORNEY'S FEE 0 

CLAIMANT SUFFERED A COMPENSABLE BACK INJURY ON JULY 7 1 1972 0 

DR 0 STEELE, WHO ORIGINALLY TREATED CLAIMANT, FOUND HIM TO BE MEDI

CALLY STATIONARY ON JULY 25 1 1972 1 BUT PREDICTED CLAIMANT WOULD LIKELY 

HAVE FURTHER BACK STRAIN 0 THE PREDICTION CAME TRUE AND CLAIMANT 

UNDERWENT A BILATERAL LAMINECTOMY AND EXCISION OF LS -S1 INTERVERTEBRAL 

DISC ON JANUARY 1 8 1 1973 • DR 0 STEELE RELEASED CLAIMANT FOR LIGHT WORK 

ON APR IL 2 7, 1973 AND 1 BASED UPON HIS CLOSING REPORT OF SEPTEMBER 2 8 1 

197 3 1 A DETERMINATION ORDER MAILED DECEMBER 4 1 197 3 AWARDED CLAIMANT 

TIME LOSS BOTH TOTAL AND PARTIAL FOR CERTAIN PERIODS OF TIME BETWEEN 

JULY 25 1 1972 AND SEPTEMBER 15 1 1973 AND ALSO 40 PER CENT UNSCHEDULED 

LOW BACK DISABILITY EQUAL TO 1 2 8 DEGREES. 

SHORTLY AFTER THE DETERMINATION ORDER WAS MAILED, CLAIMANT RE

QUESTED A HEARING, CONTENDING HIS CLAIM WAS PREMATURELY CLOSED, THAT 

HE NEEDED TEMPORARY TOTAL DISABILITY COMPENSATION AS HE WAS ENGAGING 

IN VOCATIONAL REHABILITATION 0R 1 IN THE ALTERNATIVE, IF NOT PREMATURELY 

CLOSED, HIS PERMANENT PARTIAL DISABILITY WAS IN EXCESS OF THE AWARD 

WHICH HE RECEIVED THEREFOR• 

-s 2 -

FOR ARM HOW V R, TH  VID NC DO S INDICAT THAT CLAIMANT HAS R 
TAIN D SUBSTANTIAL US OF BOTH FOR ARMS AS INDICAT D BY HIS W IGHT
LIFTING ACTIVITI S AND HIS R TURN TO HIS FORM R H AVY TYP WORK PRIOR
TO HIS TO INJURY. TH LOSS OF FUNCTION OF  ACH FOR ARM IS MOR AD 
QUAT LY R FL CT D BY AWARDS OF 2 5 P R C NT FOR TH RIGHT FOR ARM AND
15 P R C NT FOR TH L FT FOR ARM.

ORDER
The order of the referee d ted November 14, 197 is modified.

Cl im nt is  w rded 37. degrees for 2 per cent loss function
OF HIS RIGHT ARM AND 22. DEGREES FOR 1 PER CENT LOSS FUNCTION OF HIS
LEFT ARM. THESE AWARDS ARE IN LIEU OF THE AWARDS MADE BY THE REFEREE
IN HIS OPINION AND ORDER DATED NOVEMBER 1 4 , 1 9 7 , WHICH, IN ALL OTHER
RESPECTS, IS AFFIRMED.

WCB CA E NO. 74-344 APRIL 5, 1976

GAYLE R. MOORE, CLAIMANT
GALTON AND POPICK, CLAIMANT1 S ATTYS,
LINDSAY, NAHSTOLL, HART, DUNCAN, DAFOE AND KRAUSE,

D F NS ATTYS.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members moore a d Phillips,

The employer seeks review by.the board of the referee’s order

on R CONSID RATION  NT R D AUGUST 1 , 1 97 5 WHICH d rected the employer
TO ACC PT CLAIMANT S CLAIM FOR AGGRAVATION AND PAY CLAIMANT B N FITS
TO WHICH H IS  NTITL D BY LAW, INCLUDING, BUT NOT LIMIT D TO, T MPO
RARY TOTAL DISABILITY COMP NSATION FROM APRIL 15 , 1 9 74 , TO PAY FOR ALL
R LAT D M DICAL AND TRAV L  XP NS S AND TO PROC SS TH CLAIM UND R
ORS 6 5 6.2 6 8 . THIS ORD R ALSO DIR CT D TH  MPLOY R TO PAY CLAIMANT
AN ADDITIONAL AMOUNT  QUAL TO 2 5 P R C NT OF TH T MPORARY TOTAL DIS
ABILITY COMP NSATION PAID OR PAYABL TO CLAIMANT FOR TH P RIOD FROM
APRIL 1 5 , 1 9 7 4 TO S PT MB R 1 0 , 1 9 74 TOG TH R WITH AN AMOUNT  QUAL
TO 2 5 P R C NT OF TH 1 0 0. 1 6 DOLLARS UND RPAID ON OCTOB R 1 , 1 9 74 ,
PLUS AN AMOUNT  QUAL TO 2 5 P R C NT OF TH 2 5 0 . 4 0 DOLLARS PAID A W  K
LAT R ON JANUARY 2 8 , 1 9 7 5 AND TO PAY 1 ,100 DOLLARS TO CLA! MANT* S AT
TORN Y AS A R ASONABL ATTORN Y S F  .

Claima t suffered a compe sable back i jury o July 7 , 1972.
DR. ST  L , WHO ORIGINALLY TR AT D CLAIMANT, FOUND HIM TO B M DI
CALLY STATIONARY ON JULY 2 5 , 1 972 , BUT PR DICT D CLAIMANT WOULD LIK LY
HAV FURTH R BACK STRAIN. TH PR DICTION CAM TRU AND CLAIMANT
UND RW NT A BILAT RAL LAMIN CTOMY AND  XCISION OF L5 SI INT RV RT BRAL
DISC ON JANUARY 1 8 , 1 9 73 . DR. ST  L R L AS D CLA1 MANT FOR LIGHT WORK
ON APRIL 27, 1973 AND, BAS D UPON HIS CLOSING R PORT OF S PT MB R 28,
1 9 7 3 , A D T RMINATION ORD R MAIL D D C MB R 4 , 1 9 73 AWARD D CLAIMANT
TIM LOSS BOTH TOTAL AND PARTIAL FOR C RTAIN P RIODS OF TIM B TW  N
JULY 25, 1972 AND S PT MB R 15, 1973 AND ALSO 4 0 P R C NT UNSCH DUL D
LOW BACK DISABILITY  QUAL TO 12 8 D GR  S.

Shortly after the determi atio order was mailed, claima t re

quested A H ARING, CONT NDING HIS CLAIM WAS PR MATUR LY CLOS D, THAT
H N  D D T MPORARY TOTAL DISABILITY COMP NSATION AS H WAS  NGAGING
IN VOCATIONAL R HABILITATION OR, IN TH ALT RNATIV , IF NOT PR MATUR LY
CLOS D, HIS P RMAN NT PARTIAL DISABILITY WAS IN  XC SS OF TH AWARD
WHICH H R C IV D TH R FOR.
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APRIL 12 • 1974 CLAIMANT WAS EXAMINED BY DR 0 CHERRY WH0 0 IN 
A LETTER DATED APRIL 1 5 0 1974 AND ADDRESSED TO CLAIMANT'S ATT0RNEV 0 

STATED THAT CLAIMANT HAD A LOW BACK STRAIN, SEVERE AND THAT HE COULD 

NOT WORK AND HAD NOT HAD ANY RETRAINING. HE SUGGESTED CLAIMANT BE 
SEEN BY A NEUROSURGEON, PREFERABLY DR 0 DONALD Te SMITH, AND PROBABLY 
HAVE A MVELOGRAM., HE FELT CLAIMANT WAS TOO YOUNG NOT TO TREAT AND 
IF CLAIMANT COULD NOT BE HELPED av TREATMENT AFTER THE MVELOGRAM IT 
WOULD BE HIGHLY DESIRABLE FOR CLAIMANT TO BE SEEN AT THE PORTLAND 
PAIN CLINIC. 

COMMENCING ON APRIL 1 9, 1 974 WITH A LETTER. FROM CLAIMANT'S 
ATTORNEY TO THE ATTORNEY REPRESENTING THE EMPLOYER AND HIS CARRIER 
THERE FOLLOWED AN ABUNDANCE OF CORRESPONDENCE WHICH DID VERY LITTLE 
TO BENEFIT CLAIMANT. FINALLY, ON SEPTEMBER 9, 1 974 AN EMPLOYEE OF 
THE CARRIER ADVISED DR 0 SMITH THAT TEMPORARY TOTAL DISABILITY PAYMENTS 
WOULD START WITH ACTIVE TREATMENT AND ON SEPTEMBER 1 9, 1974 SHE WROTE 
CLAIMANT'S COUNSEL INDICATING CLAIMANT'S TEMPORARY TOTAL DISABILITY 
COMPENSATION WOULD.COMMENCE AS OF SEPTEMBER 10 1 1974 1 THE DATE 
CLAIMANT WAS ADMITTED TO EMANUEL HOSPITAL0 

CLAIMANT CONTENDS HE IS ENTITLED TO ADDITIONAL TEMPORARY TOTAL 
DISABILITY COMPENSATION FROM JULY 1 5, 1972 THROUGH DECEMBER 4, 197 2 
PLUS A 2 5 PER CENT PENALTY AND ATTORNEY'S FEES 0 THE REFEREE FOUND 
THAT CLAIMANT HAD BEEN DECLARED MEDICALLY STATIONARY BY DRe STEELE, 
FIRST, ON JULY 2 5, 1972 AND IN A REPORT DATED SEPTEMBER 5 1 1972 DR 0 

STEELE STATED CLAIMANT'S SYMPTOMS HAD RETURNED IN AUGUST BUT THAT 
HE WAS NOW ASYMPTOMATIC• ON NOVEMBER 9 1 197 2 HE STATED CLAIMANT 
HAD BEEN WORKING FULL TIME ON LIGHT JOBS, AND ON DECEMBER 2 7, 19 72 RE
PORTED THAT CLAIMANT HAD BEEN ABLE TO WORK UNTIL DECEMBER 14, 1972 0 

HE GAVE NO EVIDENCE ON WHAT DAYS, IF ANY, BETWEEN JULY 1 5 • 1972 AND 
DECEMBER 4 1 1972 CLAIMANT WAS UNABLE TO WORK BECAUSE OF HIS BACK• 

THE REFEREE CONCLUDED THAT THE EVIDENCE WAS INSUFFICIENT TO 
JUSTIFY AWARDING CLAIMANT ADDITIONAL TEMPORARY DISABILITY COMPENSATION 
FOR THE PERIOD BETWEEN JULY 15 1 19·72 THROUGH DECEMBER 4, 197 2 • INAS
MUCH AS CLAIMANT HAS FAILED TO SUPPORT HIS CONTENTION THERE IS NO BASIS 
FOR THE IMPOSITION OF PENALTIES OR. AN AWARD OF ATTORNEY'S FEES IN CON
NECTION THE REW 1TH. 

WITH RESPECT TO CLAIMANT'S CONTENTION THAT THE CLAIM SHOULD 
HAVE BEEN REOPENED ON APRIL 15 • 1974 AND THAT HE IS ENTITLED TO TEMPO
RARY TOTAL DISABILITY COMPENSATION FROM THAT DATE UNTIL HE BECOMES 
MEDICALLY STATIONARY, PLUS AN ADDITIONAL AMOUNT EQUAL TO 25 PER CENT 
OF SUCH COMPENSATION PAID OR PAYABLE TO CLAIMANT FROM APRIL 15 1 1 974 
TO SEPTEMBER 10 1 1 974 AS A PENALTY AND PAYMENT OF HIS ATTORNEY'S FEE 1 

THE REFEREE, BASED UPON DR 0 CHERRY'S REPORT OF APRIL 1 5 t 197 5 1 CONCLUDED 
THAT SUCH REPORT WAS A PROPER REQUEST FOR REOPENING THE CLAIM AND THAT 
THE CARRIER FAILED TO DO S0 1 THEREFORE, CLAIMANT'S CONTENTION WAS WELL 

FOUNDED• 

INITIALLY, CLAIMANT 0 BY HIS REQUEST FOR HEARING, HAD CHALLENGED 
THE ADEQUACY OF THE DETERMINATION ORDER, HOWEVER, BY LETTER OF APRIL 19 1 

19 74 FROM CLAIMANT'S COUNSE:L IT BECOMES APPARENT THAT CLAIMANT HAD 
THEN ELECTED TO REOPEN UNDER THE AGGRAVATION CLAIM RULEe THE REFEREE 
FOUND THAT IN EITHER CASE 9 THERE HAD BEEN UNREASONABLE RESISTANCE ON 
THE PART OF THE CARRIER AND DELAYED PAYMENT OF COMPENSATION AND HE 
AWARDED CLAIMANT THE ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSA
TION PLUS THE PENALTY AND AN ATTORNEY'S FEE OF 9 0 0 DOLLARS• 

THE REFEREE ENTERED HIS ORDER ON JUNE 2, 197 5 - SUBSEQUENTLY 
CLAIMANT REQUESTED MODIFICATION ON THE GROUNDS THAT THE REFEREE 
( 1) FAILED TO VOID THE DETERMINATION ORDER MAILED DECEMBER 4 • 1973 1 

(2) FAILED TO AWARD PENALTIES ON THE LATE PAYMENT OF TEMPORARY TOTAL 

-53 -

On APRIL 1 2 , 1 9 74 CLAIMANT WAS EXAMINED BY DR. CHERRY WHO, IN
A LETTER DATED APRIL 1  , 1 9 74 AND ADDRESSED TO CLAIMANT1 S ATTORNEY,
STATED THAT CLAIMANT HAD A LOW BACK STRAIN, SEVERE AND THAT HE COULD
NOT WORK AND HAD NOT HAD ANY RETRAINING. HE SUGGESTED CLAIMANT BE
SEEN BY A NEUROSURGEON, PREFERABLY DR. DONALD T. SMITH, AND PROBABLY
HAVE A MYELOGRAM, HE FELT CLAIMANT WAS TOO YOUNG NOT TO TREAT AND
IF CLAIMANT COULD NOT BE HELPED BY TREATMENT AFTER THE MYELOGRAM IT
WOULD BE HIGHLY DESIRABLE FOR CLAIMANT TO BE SEEN AT THE PORTLAND
PAIN CLINIC.

Commencing on  pril i 9 , i 974 with  letter from cl im nt1 s
ATTORNEY TO THE ATTORNEY REPRESENTING THE EMPLOYER AND HIS CARRIER
THERE FOLLOWED AN ABUNDANCE OF CORRESPONDENCE WHICH DID VERY LITTLE
TO BENEFIT CLAI MANT. FINALLY, ON SEPTEMBER 9 , 1 9 74 AN EMPLOYEE OF
THE CARRIER ADVISED DR. SMITH THAT TEMPORARY TOTAL DISABILITY PAYMENTS
WOULD START WITH ACTIVE TREATMENT AND ON SEPTEMBER 1 9 , 1 9 74 SHE WROTE
cl im nt s COUNSEL INDICATING cl im nt s TEMPORARY TOTAL DISABILITY
COMPENSATION WOULD COM ME NCE AS OF SEPTEMBER 1 0 , 1 974 , THE DATE
CLAIMANT WAS ADMITTED TO EMANUEL HOSPITAL.

Claima t co te ds he is e titled to additio al temporary total
DISABILITY COMP NSATION FROM JULY 1 5 , 1 9 72 THROUGH D C M B R 4 , 1972
PLUS A 25 P R C NT P NALTY AND ATTORN Y'S F  S. TH R F R  FOUND
THAT CLAIMANT HAD B  N D CLAR D M DICALLY STATIONARY BY DR. ST  L ,
FIRST, ON JULY 2 5 , 1 9 72 AND IN A R PORT DAT D S PT MB R 5 , 1 9 72 DR.
ST  L STAT D CLAIMANT'S SYMPTOMS HAD R TURN D IN AUGUST BUT THAT
H WAS NOW ASYMPTOMATIC. ON NOV MB R 9 , 1 9 7 2 H STAT D CLAIMANT
HAD B  N WORKING FULL TIM ON LIGHT JOBS, AND ON D C MB R 2 7 , 1 9 72 R 
PORT D THAT CLAIMANT HAD B  N ABL TO WORK UNTIL D C MB R 14, 1972.
H GAV NO  VID NC ON WHAT DAYS, IF ANY, B TW  N JULY 1 5 , 1 9 72 AND
D C MB R 4 , 1 9 72 CLAIMANT WAS UNABL TO WORK B CAUS OF HIS BACK.

The referee co cluded that the evide ce was i sufficie t to

JUSTIFY AWARDING CLAIMANT ADDITIONAL T MPORARY DISABILITY COMP NSATION
FOR TH P RIOD B TW  N JULY 1 5 , 1 9 72 THROUGH D C MB R 4 , 1 97 2 . INAS
MUCH AS CLAIMANT HAS FAIL D TO SUPPORT HIS CONT NTION TH R IS NO BASIS
FOR TH IMPOSITION OF P NALTI S OR AN AWARD OF ATTORN Y'S F  S IN CON
N CTION TH R WITH,

With respect to claima t s co te tio that the claim should

HAVE BEEN REOPENED ON APRIL 1  , 1 97 4 AND THAT HE IS ENTITLED TO TEMPO
RARY TOTAL DISABILITY COMPENSATION FROM THAT DATE UNTIL HE BECOMES
MEDICALLY STATIONARY, PLUS AN ADDITIONAL AMOUNT EQUAL TO 2  PER CENT
OF SUCH COMPENSATION PAID OR PAYABLE TO CLAIMANT FROM APRIL 1 , 1974
TO SEPTEMBER 1 0 , 1 974 AS A PENALTY AND PAYMENT OF HIS ATTORNEY' S FEE,
THE REFEREE, BASED UPON DR. CHERRY'S REPORT OF APRIL 1 , 197 , CONCLUDED
THAT SUCH REPORT WAS A PROPER REQUEST FOR REOPENING THE CLAIM AND THAT
THE CARRIER FAILED TO DO SO, THEREFORE, CLAIMANT'S CONTENTION WAS WELL
FOUNDED.

Initi lly, cl im nt, by his request for he ring, h d ch llenged
THE ADEQUACY OF THE DETERMINATION ORDER, HOWEVER, BY LETTER OF APRIL 19,
1 9 74 FROM CLAIMANT'S COUNS L IT B COM S APPAR NT THAT CLAIMANT HAD
TH N  L CT D TO R OP N UND R TH AGGRAVATION CLAIM RUL . TH R F R  
FOUND THAT IN  ITH R CAS , TH R HAD B  N UNR ASONABL R SISTANC ON
TH PART OF TH CARRI R AND D LAY D PAYM NT OF COMP NSATION AND H 
AWARD D CLAIMANT TH ADDITIONAL T MPORARY TOTAL DISABILITY COMP NSA
TION PLUS TH P NALTY AND AN ATTORN Y'S F  OF 90 0 DOLLARS.

The referee entered his order on june 2, 197 - subsequently
CLAIMANT R QU ST D MODIFICATION ON TH GROUNDS THAT TH R F R  
( 1 ) FAIL D TO VOID TH D T RM I NAT ION ORD R MAIL D D C MB R 4 , 1 973 ,
(2) FAIL D TO AWARD P NALTI S ON TH LAT PAYM NT OF T MPORARY TOTAL
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COMPENSATION SUBSEQUENT TO CLAIM REOPENING ON SEPTEMBER 1 8, 

197 4 AND ( 3) FAILED TO AWARD REASONABLE ATTORNEY'S FEE 0 

THE REFEREE, AFTER RECONSIDERING, CONCLUDED THAT THERE WAS NO 

FINDING THAT CLAIMANT WAS NOT MEDICALLY STATIONARY AT THE TIME THE 

FIRST DETERMINATION ORDER WAS MAILED, THEREFORE, THE FACTUAL SITUATION 

DIFFERED FROM THAT IN THE CASE OF LORA DALTON ( UNDERSCORED) WCB CASE 

N00 73 -1344, WHEREIN CLAIMANT'S CONDITION WAS NOT STATIONARY AT THE 

TIME THE DETERMINATION ORDER WAS ENTERED AND, THEREFORE, BEING PRE

MATURELY ISSUED CLAIMANT'S AGGRAVATION TIME WOULD NOT COMMENCE FROM 

ITS DATE. 

W1TH RESPECT TO THE FAILURE TO AWARD PENALTIES ON THE LATE PAY

MENT OF TEMPORARY TOTAL DISABILITY COMPENSATION AFTER SEPTEMBER I 8, 

1 9 7 4, THE RE FER EE ALLOWED CLAIMANT'S REQUEST FOR MOD I FICATION• STAT! NG 

THAT THE PAYMENTS IN TWO INSTANCES WERE IMPROPERLY PROCESSED• THE 

OCTOBER 1 , 197 4 PAYMENT SHOULD HAVE BEEN 2 5 0 • 4 0 DOLLARS INSTEAD OF 

1so.z4 DOLLARS AND THE JANUARY zs, 1975 CHECK FOR 375.60 DOLLARS WAS 

A WEEK LATE. FOR THE FOREGOING REASONS, THE REFEREE ASSESSED A PENALTY 

IN THE AMOUNT OF 2 5 PER CENT OF THE 1 0 0 • I 6 DOLLARS UNDERPAID ON OCTOBER 

1 AND AN AMOUNT EQUAL TO 2 5 PER CENT OF THE 2 5 0 • 4 0 DOLLARS PAID A WEEK 

LATE ON JANUARY 2 8, 1 9 7 5, ANO BASED UPON TH IS ADDITIONAL AWARD OF PENAL

TIES, THE REFEREE INCREASED CLAIMANT'S ATTORNEY'S FEE FROM 900 DOLLARS 

TO 1 , 1 0 0 DOLLARS• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS BOTH THE REFEREE'S OPINION 

AND ORDER DATED JUNE 2 1 1975 AND THE ORDER ON RECONSIDERATION DATED 

AUGUST 1, 1975 • HOWEVER, THE BOARD FEELS OBLIGATED TO COMMENT ON 

THE OVERALL CIRCUMSTANCES OF THIS PARTICULAR CASE• IT IS APPARENT THAT 

BOTH COUNSEL, BY THE IR OWN ACTIVITIES, CREATED MUCH UNNECESSARY DELAY 

IN THE PROCESSING OF THIS CLAIM. THE BOARD ALSO WISHES TO COMMENT ON 

THE BRIEFS SUBMITTED BY COUNSEL. THEY WERE NOT OF GREAT HELP BECAUSE 

THEY DID NOT DEAL DIRECTLY WITH THE MAIN ISSUE, BUT INSTEAD SPENT MANY 

PAGES ATTEMPTING TO EXPLAIN THE DIFFERENCE BETWEEN A REQUEST FOR HEAR

ING ON THE ADEQUACY OF A DETERMINATION ORDER WITHIN A ONE YEAR PERIOD 

AFTER THE MAILING DATE OF THE DETERMINATION ORDER, A REQUEST TO REOPEN 

A CLAIM WITHIN THIS PERIOD AND A CLAIM FOR AGGRAVATION FILED WITHIN THAT 

SAME PERIOD - FACTS OF LITTLE CONSEQUENCE IN THIS PARTICULAR CASE• 

THE BOARD ALSO WISHES TO COMMENT ON THE ADDITIONAL ATTORNEY'S 

FEE OF 2 0 0 DOLLARS AWARDED CLAIMANT'S COUNSEL UPON RECONSIDERATION 0 

AS A RESULT OF THE RECONSIDERATION THE ADDITIONAL COMPENSATION PAID TO 

THE CLAIMANT WAS LESS THAN 9 0 DOLLARS• BECAUSE THE BOARD FEELS SUCH 

INCREASE WAS OUT OF LINE WHEN THE BENEFIT TO CLAIMANT IS CONSIDERED 

IT WILL AWARD A MINIMAL ATTORNEY'S FEE TO CLAIMANT'S COUNSEL FOR PRE

VAILING AT BOARD REVIEW. 

ORDER 

THE ORDER OF THE REFEREE DATED JUNE 2, 197 5 AND HIS ORDER ON 

RECONSIDERATION DATED AUGUST 1, 1975 ARE AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS REVIEW, THE SUM OF 1 00 DOLLARS, 

PAYABLE BY THE EMPLOYER• 
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DISABILITY COMPENSATION SUBSEQUENT TO CLAIM REOPENING ON SEPTEMBER 1 8 ,
1 97 4 AND (3) FAILED TO AWARD REASONABLE ATTORNEY S FEE.

The referee,  fter reconsidering, concluded th t there w s no
FINDING THAT CLAIMANT WAS NOT MEDICALLY STATIONARY AT THE TIME THE
FIRST DETERMINATION ORDER WAS MAILED, THEREFORE, THE FACTUAL SITUATION
DIFFERED FROM THAT IN THE CASE OF LORA DALTON (UNDERSCORED) WCB CASE
NO. 73 -1 3 44 , WHEREIN CLAIMANT S CONDITION WAS NOT STATIONARY AT THE
TIME THE DETERMINATION ORDER WAS ENTERED AND, THEREFORE, BEING PRE
MATURELY ISSUED CLAIMANT S AGGRAVATION TIME WOULD NOT COMMENCE FROM
ITS DATE.

With respect to the f ilure to  w rd pen lties on the l te p y
ment OF TEMPORARY TOTAL DISABILITY COMPENSATION AFTER SEPTEMBER 18,
1 9 7 4 , TH R F R  ALLOW D CLAIMANT'S R QU ST FOR MODIFICATION, STATING
THAT TH PAYM NTS IN TWO INSTANC S W R IMPROP RLY PROC SS D. TH 
OCTOB R 1 , 1 974 PAYM NT SHOULD HAV B  N 2 5 0 . 4 0 DOLLARS INST AD OF
1 5 0.24 DOLLARS AND TH JANUARY 2 8 , 1 9 7 5 CH CK FOR 3 7 5.6 0 DOLLARS WAS
A W  K LAT . FOR TH FOR GOING R ASONS, TH R F R  ASS SS D A P NALTY
IN TH AMOUNT OF 2 5 P R C NT OF TH 10 0.16 DOLLARS UND RPAID ON OCTOB R
1 AND AN AMOUNT  QUAL TO 2 5 P R C NT OF TH 2 5 0.4 0 DOLLARS PAID A W  K
LAT ON JANUARY 2 8 , 1 9 7 5 , AND BAS D UPON THIS ADDITIONAL AWARD OF P NAL
TI S, TH R F R  INCR AS D CLAIMANT S ATTORN Y S F  FROM 900 DOLLARS
TO 1,100 DOLLARS.

The BOARD, ON D NOVO R VI W, AFFIRMS BOTH TH R F R  'S OPINION
AND ORD R DAT D JUN 2 , 1 9 75 AND TH ORD R ON R CONSID RATION DAT D
AUGUST 1 , 1 9 7 5 . HOW V R, TH BOARD F  LS OBLIGAT D TO COMM NT ON
TH OV RALL CIRCUMSTANC S OF THIS PARTICULAR CAS . IT IS APPAR NT THAT
BOTH COUNS L, BY TH IR OWN ACTIVITI S, CR AT D MUCH UNN C SSARY D LAY
IN TH PROC SSING OF THIS CLAIM. TH BOARD ALSO WISH S TO COMM NT ON
TH BRI FS SUBMITT D BY COUNS L. TH Y W R NOT OF GR AT H LP B CAUS 
TH Y DID NOT D AL DIR CTLY WITH TH MAIN ISSU , BUT INST AD SP NT MANY
PAG S ATT MPTING TO  XPLAIN TH DIFF R NC B TW  N A R QU ST FOR H AR
ING ON TH AD QUACY OF A D T RMINATION ORD R WITHIN A ON Y AR P RIOD
AFT R TH MAILING DAT OF TH D T RMINATION ORD R, A R QU ST TO R OP N
A CLAIM WITHIN THIS P RIOD AND A CLAIM FOR AGGRAVATION FIL D WITHIN THAT
SAM P RIOD FACTS OF LITTL CONS QU NC IN THIS PARTICULAR CAS .

The board also wishes to comme t o the additio al attor ey's
FEE OF 2 0 0 DOLLARS AWARDED CLAIMANT S COUNSEL UPON RECONSIDERATION.
AS A RESULT OF THE RECONSIDERATION THE ADDITIONAL COMPENSATION PAID TO
THE CLAIMANT WAS LESS THAN 9 0 DOLLARS. BECAUSE THE BOARD FEELS SUCH
INCREASE WAS OUT OF LINE WHEN THE BENEFIT TO CLAIMANT IS CONSIDERED
IT WILL AWARD A MINIMAL ATTORNEY'S FEE TO CLAIMANT'S COUNSEL FOR PRE
VAILING AT BOARD REVIEW.

ORDER
The order of the referee d ted june 2, 197  nd his order on

R CONSID RATION DAT D AUGUST 1 , 1 9 7 5 AR AFFIRM D.

Claima t’s cou sel is awarded as a reaso able attor ey’s fee

FOR HIS S RVIC S IN CONN CTION WITH THIS R VI W, TH SUM OF 100 DOLLARS,
PAYABL BY TH  MPLOY R.
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CASE NO. 75-1128 

MARY ANN WITT, CLAIMANT 
GAL TON AND POPICK, CLAIMANT'S ATTYS• 

DE.PT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

APRIL 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH S.ET ASIDE A DETERMINATION ORDER MAILED MARCH 1 9 • 
t 9 7 5 AND REMANDED THE CLAIM TO THE FUND WITH INSTRUCTIONS TO REOPEN 
AND COMMENCE PAYMENT.OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
EFFECTIVE MARCH 1.0 1 1975 AND UNTIL THE CLAIM IS CLOSED PURSUANT TO. 

ORS 6 5 6 • 2 6 8 • THE ORDER FURTHER PROVIDED THAT CLAIMANT SHOULD BE EN
TITLED TO ALL MEDICAL TREATMENT AND SERVICES AUTHORIZED BY HER 
ATTENDING ORTHOPEDIC PHYSICIAN, INCLUDING PAYMENT OF THE ORTHOPEDIC 

MATTRESS CLAIMANT PURCHASED UPON PRESCRIPTION FROM DR• GAMBEE AND 
ANY INTEREST OR INSTALLMENT CHARGES PAID BY HER THEREFOR• THE ORDER 
FURTHER DIRECTED THE FUND TO PAY CLAIMANT A SUM EQUAL TO 2 5 PER CENT 
OF THE COST OF THE MATTRESS AND SPRINGS AS A PENAL TY PROVIDED BY 
ORS 6 5 6 • 2 6 2 ( 8) AND TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY'S 

FEE IN THE AMOUNT OF t 1 200 DOLLARS• 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HER COCCYX AND HER 
LOW BACK ON APRIL 1 1 197 3 • DURING THE COURSE OF HER CLAIM, PARTIAL 
REJECTIONS WERE ISSUED CONCERNING TREATMENT OF CERTAIN ANATOMICAL 

AREAS• A HEARING HAD BEEN HELD ON NOVEMBER 2 t 197 3 AND, THEREAFTER, 
ON NOVEMBER 2 9 t 197 3 AN OPINION AND ORDER REOPENED CLAIMANT'S CLAIM 
AND DIRECTED THAT THE DENIED AREAS BE ACCEPTED. CLAIMANT HAD BEEN 
UNDER THE CARE OF DR• GAMBEE, AN ORTHOPEDIC PHYSICIAN,. FROM .THE TIME 

OF HER INJURY AND YET AT THE TIME OF THE ATTEMPTED CLOSURE IN OCTOBER 
t 97 3 • REPORTS OF DR. GAMBEE HAD NOT BEEN PROVIDED TO THE EVALUATION 
DIVISION OF THE WORKMEN'S COMPENSATION BOARD• 

CLAIMANT IS STILL UNDER THE CARE OF DR 0 GAMBEE AND SHE CONTINUES 
TO HAVE PAINFUL SYMPTOMATOLOGY AFFECTING HER LOW BACK AND COCCYX 

AREA AS WELL AS OTHER AREAS OF HER BODY. IN NOVEMBER 1974 CLAIMANT 

WAS REFERRED TO DR• BERG, AN ORTHOPEDIC PHYSICIAN, WHO KNEW OF NO 
TYPE OF TREATMENT WHICH WOULD BE OF BENEFIT TO CLAIMANT AND APPARENTLY 
RECOMMENDED THE CLAIM BE CLOSED 0 A COPY OF THIS REPORT WAS SENT TO 

DR• GAMBEE FOR HIS CONCURRENCE - DR GAMBEE STATED ON JANUARY 7 • 197 5 
THAT HE DIFFERED ONLY IN THAT HE FELT HER DISABILITY WAS MORE THAN 

'MILD' - HOWEVER, HE ALSO STATED THAT CLAIMANT'S CONDITION WAS NOT 
MEDICALLY STATIONARY AT THAT TIME AND THAT THE ESTIMATED LENGTH OF 

HER FURTHER TREATMENT WAS UNDETERMINED• THESE TWO REPORTS WERE 
Sl,IBMITTED TO EVALUATION AND A DETERMINATION ORDER WAS ISSUED ON 
MARCH 19 0 1975 CLOSING THE CLAIM WITH AN AWARD OF 32 DEGREES FOR 1,0 
PER CENT UNSCHEDULED LOW BACK DISABILITY. 

THE REFEREE FOUND NO EVIDENCE THAT EITHER THE FUND OR EVALUATION 
HAD MADE ANY INQUIRY OF DR. GAMBEE FOR CLARIFICATION OF HIS REPORT, 

THE DETERMINATION ORDER, APPARENTLY, WAS BASED UPON DR• BERG'S REPORT 
THAT CONSIDERATION COULD BE TAKEN AT THAT TIME TO ADJUST OR.CLOSE 

CLAIMANT'S CLAIM WITH A DISABILITY RATING 0 

OR, GAMBEE HAD ORDERED A SPECIAL ORTHOPEDIC MATTRESS FOR CLAIM

ANT TO ALLEVIATE HER PAINFUL BACK SYMPTOMATOLOGY, THE FUND REFUSED 
TO PAY FOR THIS ALTHOUGH IT NEVER ISSUED A FORMAL DENIAL TO CLAIMANT. 
CLAIMANT ALSO PURCHASED SOME CRUTCHES FOR WHICH THE FUND REFUSED TO 
PAY, AGAIN WITHOUT A FORMAL DENIAL, THERE IS A BILL FOR A BRAIN SCAN 

APPARENTLY ORDERED BY DR• STORINO WHICH REMAINS UNPAID, HOWEVER• IT 
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WCB CA E NO. 75-1128 APRIL 6, 1976

Rev ewed by board members w lson and Ph ll ps.

The state acc dent  nsurance fund requests board rev ew of the

referee s order wh ch set as de a determ nat on order MAIL D MARCH 19,
1 9 7  AND REMANDED THE CLAIM TO THE FUND WITH INSTRUCTIONS TO REOPEN
AND COMMENCE PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY
EFFECTIVE MARCH 1 0 , 1 9 7  AND UNTIL THE CLAIM IS CLOSED PURSUANT TO
ORS 6 6.268. THE ORDER FURTHER PROVIDED THAT CLAIMANT SHOULD BE EN
TITLED TO ALL MEDICAL TREATMENT AND SERVICES AUTHORIZED BY HER
ATTENDING ORTHOPEDIC PHYSICIAN, INCLUDING PAYMENT OF THE ORTHOPEDIC
MATTRESS CLAIMANT PURCHASED UPON PRESCRIPTION FROM DR. GAMBEE AND
ANY INTEREST OR INSTALLMENT CHARGES PAID BY HER THEREFOR. THE ORDER
FURTHER DIRECTED THE FUND TO PAY CLAIMANT A SUM EQUAL TO 2  PER CENT
OF THE COST OF THE MATTRESS AND SPRINGS AS A PENALTY PROVIDED BY
ORS 6 6.262(8) AND TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY S
FEE IN THE AMOUNT OF 1 , 2 00 DOLLARS.

Claima t suffered a compe sable i jury to her coccyx a d her
LOW BACK ON APRIL 1 , 1 9 73 . DURING TH COURS OF H R CLAIM, PARTIAL
R J CTIONS W R ISSU D CONC RNING TR ATM NT OF C RTAIN ANATOMICAL
AR AS. A H ARING HAD B  N H LD ON NOV MB R 2 , 1 9 73 AND, TH R AFT R,
ON NOV MB R 2 9 , 1 9 73 AN OPINION AND ORD R R OP N D CLAIMANT S CLAIM
AND DIR CT D THAT TH D NI D AR AS B ACC PT D. CLAIMANT HAD B  N
UND R TH CAR OF DR. GAMB  , AN ORTHOP DIC PHYSICIAN, FROM TH TIM 
OF H R INJURY AND Y T AT TH TIM OF TH ATT MPT D CLOSUR IN OCTOB R
1 97 3 , R PORTS OF DR. GAMB  HAD NOT B  N PROVID D TO TH  VALUATION
DIVISION OF TH WORKM N S COMP NSATION BOARD.

Claima t is still u der the care of dr. gambee a d she co ti ues

TO HAV PAINFUL SYMPTOMATOLOGY AFF CTING H R LOW BACK AND COCCYX
AR A AS W LL AS OTH R AR AS OF H R BODY. IN NOV MB R 1 9 74 CLAIMANT
WAS R F RR D TO DR. B RG, AN ORTHOP DIC PHYSICIAN, WHO KN W OF NO
TYP OF TR ATM NT WHICH WOULD B OF B N FIT TO CLAIMANT AND APPAR NTLY
R COMM ND D TH CLAIM B CLOS D. A COPY OF THIS R PORT WAS S NT TO
DR. GAMB  FOR HIS CONCURR NC DR GAMB  STAT D ON JANUARY 7, 197 5
THAT H DIFF R D ONLY IN THAT H F LT H R DISABILITY WAS MOR THAN
MILD HOW V R, H ALSO STAT D THAT CLAIMANT S CONDITION WAS NOT

M DICALLY STATIONARY AT THAT TIM AND THAT TH  STIMAT D L NGTH OF
H R FURTH R TR ATM NT WAS UND T RMIN D. TH S TWO R PORTS W R 
SUBMITT D TO  VALUATION AND A D T RMINATION ORD R WAS ISSU D ON
MARCH 1 9 , 1 97 5 CLOSING TH CLAIM WITH AN AWARD OF 32 D GR  S FOR 10
P R C NT UNSCH DUL D LOW BACK DISABILITY.

The referee fou d  o evide ce that either the fu d or evaluatio 
HAD MAD ANY INQUIRY OF DR. GAMB  FOR CLARIFICATION OF HIS R PORT.
TH D T RMINATION ORD R, APPAR NTLY, WAS BAS D UPON DR, B RG S R PORT
THAT CONSID RATION COULD B TAK N AT THAT TIM TO ADJUST OR CLOS 
CLAIMANT S CLAIM WITH A DISABILITY RATING.

Dr. GAMB  HAD ORD R D A SP CIAL ORTHOP DIC MATTR SS FOR CLAIM
ANT TO ALL VIAT H R PAINFUL BACK SYMPTOMATOLOGY, TH FUND R FUS D
TO PAY FOR THIS ALTHOUGH IT N V R ISSU D A FORMAL D NIAL TO CLAIMANT.
CLAIMANT ALSO PURCHAS D SOM CRUTCH S FOR WHICH TH FUND R FUS D TO
PAY, AGAIN WITHOUT A FORMAL D NIAL, TH R IS A BILL FOR A BRAIN SCAN
APPAR NTLY ORD R D BY DR. STORINO WHICH R MAINS UNPAID, HOW V R, IT

MARY ANN WITT, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF
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UNCLEAR WHETHER THAT EXPENSE WAS EVER BILLED TO THE FUND• CLAIMANT 
TESTIFIED AT THE HEARING THAT SHE CONTINUED TO HAVE PAINFUL BACK SYMP
TOMS, THAT THE ORTHOPEDIC MATTRESS IMPROVED HER SLEEPING ABILITY AND 

PROVIDED SOME RELIEF FROM HER BACK PAIN• SHE ALSO TESTIFIED THAT OR• 
GAMBEE HAD REFERRE;:D HER TO DR 0 STORINO AND ALSO TO A PSYCHIATRIST, DR• 
PARVARESH. THE LATTER FOUND A CAUSAL CONNECTION BETWEEN CLAIMANT'S 
DEPRESSION AND HER INDUSTRIAL INJURY AND RECOMMENDED SPECIFIC TYPES OF 
TREATMENT. 

THE REFEREE FOUND NO EVIDENCE THAT DR• GAMBEE" S UN-DERSTANDING 
OF THE TERM "MEDICALLY STATIONARY" DIFFERED FROM THE LEGAL DEFINITION 
OF THAT TERM, YET NO ONE HAD BOTHERED TO CHECK WITH HIM BEFORE CLAIM 
CLOSURE WAS REQUESTED EARLY IN 197 5 • HAD THAT BEEN DONE, IT WOULD 
HAVE BEEN APPARENT THAT IN DR• GAMBEE' S OPINION THE CLAIM WAS NOT 
READY FOR CLOSURE. THE RESPONSIBILITY OF PROVIDING COMPENSATION TO 
AN INJURED WORKMAN LIES WITH THE FUND AND TH.E RE.FEREE CONCLUDED THAT 

THE FUND SHOULD HAVE MADE FURTHER INQUIRY OF DR. - GAMBEE BEFORE SUB
MITTING THE MATTER TO EVALUATION FOR CLAIM CLOSURE AND, BASED UPON 
THE MEDICAL OPINION OF DR 0 GAMBEE, HE CONCLUDED THE CLAIM SHOULD NOT 
HAVE BEEN CLOSED ON MARCH 1 9 , I 9 7 5 • 

THE REFEREE FURTHER CONCLUDED THAT THE COST OF THE ORTHOPEDIC 
MATTRESS SHOULD HAVE BEEN PAID BY THE FUND AS A LEGITIMATE CLAIM EX
PENSE BUT THERE WAS INSUFFICIENT EVIDENCE THAT THE PAYMENT FOR THE 
CRUTCHES WAS A LEGITIMATE CLAIM EXPENSE• 

THE REFEREE FURTHER FOUND THE EVIDENCE INSUFFICIENT FOR HIM TO 
MAKE A DETERMINATION AT THE PRESENT- TIME CONCERNING THE COMPENSA
BILITY OF THE INJURY SUSTAINED WHEN CLAIMANT FELL IN HER FATHER" S HOME 
IN EITHER JUNE OR JULY OF 197 4 • 

CLAIMANT HAD ASKED FOR PENALTIES FOR PREMATURE CLOSING• THE 
REFEREE FOUND THAT SINCE THE EVALUATION DIVISION OF THE WORKMEN'S 
COMPENSATION BOARD WAS THE AGENCY WHICH ACTUALLY AUTHORIZED CLOSURE 
OF THE CLAIM, THERE WERE NO GROUNDS FOR ASSESSING PENALTIES AGAINST 
THE FUND 0 HOWEVER, SUBMISSION OF THE CLAIM TO EVALUATION IN THE FIRST 
INSTANCE WAS SUFFICIENT AS TO CONSTITUTE UN-REASONABLE RESISTANCE TO 
THE PAYMENT OF COMPENSATION, THEREFORE, THE FUND MUST PAY CLAIMANT" S 
ATTORNEY A REASONABLE ATTORNEY'S FEEo 

CLAIMANT HAD ALSO REQUESTED PENAL TIES ANO ATTORNEY" S FEES WITH 
REGARD TO THE REFUSAL OF THE FUND TO PAV FOR THE ORTHOPEDIC MATTRESS 0 

THE REFEREE CONCLUDED THE FUND DION' T EVEN OBSERVE THE BASIC RUD.IMENTS 
OF SOCIAL COURTESY IN ITS FAILURE TO ADVISE CLAIMANT IT CONSIDERED THE 
MATTRESS A NON-COVERED ITEM - THAT Ii" DID NOT OBSERVE THE DUTIES IM
POSED UPON IT BY STATUTE WITH REGARD TO MAKING A DENIAL AND STATING 
THE REASONS THEREFOR• HE CONCLUDED THAT CLAIMANT WAS ENTITLED TO 
PENALTIES, BUT SINCE HE HAD ALREADY FOUND CLAIMANT E~TITLED TO PAY
MENT OF THE ATTORNEY'S FEE BY THE FUND HE WOULD NOT PRORATE IT AS 
BETWEEN THE UNREASONABLE RESISTANCE TO PAYMENT OF COMPENSATION AND 
THE FUND" S IMPROPER HANDLING OF THE CL.AIM FOR THE MATTRESS• 

THE REFEREE FOUND THE DETERMINATION ORDER OF MARCH 19 1 197 5, 
ALTHOUGH ENTITLED A 'SECOND" ORDER ·wASN' T EVEN A 'FIRST' ORDER - THAT 
THE OPINION AND ORDER ISSUED IN NOVEMBER 197 3 CLEARLY HELD THAT THE 
CLAIM WAS IMPROPERLY CLOSED BY THE DETERMINATION ORDER OF OCTOBER 4, 

197 3 • HE ALSO SET AS IDE THE DETERMINATION ORDER OF MARCH 1 9 1 1 9 7 5 AS 

A PRE MATURE CLOSURE. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE WELL WRITTEN AND 

THOROUGH ORDER OF THE REFEREE• 

-5 6 -

IS UNCL AR WH TH R THAT  XP NS WAS  V R BILL D TO TH FUND, CLAIMANT
T STIFI D AT TH H ARING THAT SH CONTINU D TO HAV PAINFUL BACK SYMP
TOMS, THAT TH ORTHOP DIC MATTR SS IMPROV D H R SL  PING ABILITY AND
PROVID D SOM R LI F FROM H R BACK PAIN. SH ALSO T STIFI D THAT DR.
GAMB  HAD R F RR D H R TO DR. STORINO AND ALSO TO A PSYCHIATRIST, DR.
PARVAR SH. TH LATT R FOUND A CAUSAL CONN CTION B TW  N CLAIMANT S
D PR SSION AND H R INDUSTRIAL INJURY AND R COMM ND D SP CIFIC TYP S OF
TR ATM NT.

The R F R  FOUND NO  VID NC THAT DR, GAMB  'S UND RSTANDING
OF TH T RM M DICALLY STATIONARY* DIFF R D FROM TH L GAL D FINITION
OF THAT T RM, Y T NO ON HAD BOTH R D TO CH CK WITH HIM B FOR CLAIM
CLOSUR WAS R QU ST D  ARLY IN 1 97 5 . HAD THAT B  N DON , IT WOULD
HAV B  N APPAR NT THAT IN DR. GAMB  * S OPINION TH CLAIM WAS NOT
R ADY FOR CLOSUR . TH R SPONSIBILITY OF PROVIDING COMP NSATION TO
AN INJUR D WORKMAN LI S WITH TH FUND AND TH R F R  CONCLUD D THAT
TH FUND SHOULD HAV MAD FURTH R INQUIRY OF DR. GAMB  B FOR SUB
MITTING TH MATT R TO  VALUATION FOR CLAIM CLOSUR AND, BAS D UPON
TH M DICAL OPINION OF DR. GAMB  , H CONCLUD D TH CLAIM SHOULD NOT
HAV B  N CLOS D ON MARCH 1 9 , 1 9 7 5 ,

The referee further concluded th t the cost of the orthopedic
MATTR SS SHOULD HAV B  N PAID BY TH FUND AS A L GITIMAT CLAIM  X
P NS BUT TH R WAS INSUFFICI NT  VID NC THAT TH PAYM NT FOR TH 
CRUTCH S WAS A L GITIMAT CLAIM  XP NS .

The referee further FOUND the  VID NC  nsuff c ent for h m to

MAK A D T RMINATION AT TH PR S NT TIM CONC RNING TH COMP NSA
BILITY OF TH INJURY SUSTAIN D WH N CLAIMANT F LL IN H R FATH R* S HOM 
IN  ITH R JUN OR JULY OF 1 9 74 .

Claima t had asked for pe alties for premature closi g, the
R F R  FOUND THAT SINC TH  VALUATION DIVISION OF TH WORKM N S
COMP NSATION BOARD WAS TH AG NCY WHICH ACTUALLY AUTHORIZ D CLOSUR 
OF TH CLAIM, TH R W R NO GROUNDS FOR ASS SSING P NALTI S AGAINST
TH FUND. HOW V R, SUBMISSION OF TH CLAIM TO  VALUATION IN TH FIRST
INSTANC WAS SUFFICI NT AS TO CONSTITUT UNR ASONABL R SISTANC TO
TH PAYM NT OF COMP NSATION, TH R FOR , TH FUND MUST PAY CLAIMANT* S
ATTORN Y A R ASONABL ATTORN Y* S F  .

Cl im nt h d  lso requested pen lties  nd  ttorney’s fees with
R GARD TO TH R FUSAL OF TH FUND TO PAY FOR TH ORTHOP DIC MATTR SS.
TH R F R  CONCLUD D TH FUND DIDN T  V N OBS RV TH BASIC RUDIM NTS
OF SOCIAL COURT SY IN ITS FAILUR TO ADVIS CLAIMANT IT CONSID R D TH 
MATTR SS A NON COV R D IT M THAT IT DID NOT OBS RV TH DUTI S IM
POS D UPON IT BY STATUT WITH R GARD TO MAKING A D NIAL AND STATING
TH R ASONS TH R FOR. H CONCLUD D THAT CLAIMANT WAS  NTITL D TO
P NALTI S, BUT SINC H HAD ALR ADY FOUND CLAIMANT  NTITL D TO PAY
M NT OF TH ATTORN Y* S F  BY TH FUND H WOULD NOT PRORAT IT AS
B TW  N TH UNR ASONABL R SISTANC TO PAYM NT OF COMP NSATION AND
TH FUND'S IMPROP R HANDLING OF TH CLAIM FOR TH MATTR SS.

I NAT ION ORD R OF MARCH 1 9 , 1 97 5 ,
WASN'T  V N A 'FIRST* ORD R THAT
MB R 1 9 7 3 CL ARLY H LD THAT TH 
D T RMINATION ORD R OF OCTOB R 4 ,
I NAT ION ORD R OF MARCH 1 9 , 1 9 75 AS

The board, o de  ovo review,
THOROUGH ORDER OF THE REFEREE.

The referee found the determ
ALTHOUGH  NTITL D A * S COND* ORD R
TH OPINION AND ORD R ISSU D IN NOV 
CLAIM WAS IMPROP RLY CLOS D BY TH 
1 973 . H ALSO S T ASID TH D T RM
A PR MATUR CLOSUR .

AFFIRMS TH W LL WRITT N AND
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THE ORDER OF THE REFEREE DATED SEPTEMBER 1 9, 1 975 IS AFFIRMED. 

CLAIMANT'S ATTORNEY IS AWARDED AS A REASONABLE ATTORNEY'S FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 350 

DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

WCB CASE NO. 75-4293 

MARY ANN WITT, CLAIMANT 
GAL TON AND POPICK, CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY, 

REQUEST FOR REVIEW BY SAIF 

P:PRIL 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 

OF THE REFEREE'S ORDER WHICH FOUND UNREASONABLE DELAY AND UNREASON

ABLE REFUSAL ON THE PART OF STATE ACCIDENT INSURANCE FUND TO PAY FOR 

MEDICAL SERVICES AND ITS REFUSAL TO ABIDE BY THE PREVIOUS ORDER OF 

REFEREE H 0 PON FINK AND ORDERED ( 1) THE FUND TO PAY CLAIMANT, IN ADDI

TION TO THE PREVIOUS PER MANE NT PARTIAL DISABILITY PAYMENTS I TEMPORARY 

TOTAL DISABILITY FROM MARCH 2, 197 5 AS HERETOFORE ORDERED BY REFEREE 

FINK, SAVE AND EXCEPT THEREFROM THE AMOUNT OF MONEY PAID BY THE FUND 

ON ACCOUNT OF Tl ME LOSS BETWEEN MARCH 1 0 AND MARCH 2 4 , 1 9 7 5 - ( 2) THAT 

THE FUND PAY CLAIMANT THE SUM OF 1 5 0 DOLLARS PAID BY HER FOR THE ORTHO

PEDIC MATTRESS AND SPRINGS RECOMMENDED BY HER DOCTOR AND THE FURTHER 

SUM OF 106 0 45 DOLLARS EXPENDED BY CLAIMANT FOR PRESCRIPTIONS FOR 

MEDIC I NE, AND ( 3) THAT THE FUND PROMPTLY PAY TO GOOD SAMARITAN HOSPITAL 

THE AMOUNT OF 195 DOLLARS INCURRED BY CLAIMANT AND ALL OTHER OUTSTANDING 

CHARGES FOR MEDICAL SERVICES. THE ORDER ALSO ASSESSED PENALTIES OF 

25 PER CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION DUE AND 

PAYABLE UNDER THE TERMS OF THIS PRESENT ORDER UNTIL THE DATE OF THIS 

ORDER, 2 5 PER CENT OF THE 1 5 0 DOLLARS WH (CH CLAIMANT HAD PAID FOR THE 

ORTHOPEDIC MATTRESS AND SPRINGS, 2 5 PER CENT OF THE 1 06 • 4 5 DOLLARS 

EXPENDED BY CLAIMANT FOR PRESCRIPTION MEDICINE, 2 5 PER CENT OF THE BILL 

OF l 9 5 DOLLARS FROM GOOD SAMARITAN HOSPITAL, 2 5 PER CENT OF THE RE

MAINING UNPAID COST OF THE MATTRESS AND SPRINGS TO CLAIMANT, EXCLU-

SIVE OF THE INSTALLMENT CHARGES AND INTEREST AND DIRECTED THE FUND TO 

PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY'S FEE IN THE AMOUNT OF 

8 5 0 DOLLARS. 

0N SEPTEMBER 19, 1975 REFEREE H. DON FINK ENTERED HIS OPINION 

AND ORDER IN THE MATTER OF THE COMPENSATION OF MARY ANN WITT, CLAIMANT 

( UNDERSCORED) 0 WCB CASE N0 0 7 5 -1 1 2 8 • AN ORDER ON REVIEW DATED APRIL 6, 

1976 AFFIRMED REFEREE FINK'S ORDER. !TIS NOT NECESSARY TO REITERATE 

HEREIN THE FACTS, FINDINGS AND CONCLUSIONS OF REFEREE FINK, SUFFICE IT 

TO SAY, THAT REFEREE EDWIN A 0 YORK FOUND THAT CLAIMANT IS PRESENTLY IN 

THE HOSPITAL UNDERGOING PSYCHIATRIC TREATMENT WHICH DR. PARVARESH IN 

HIS REPORT INDICATED WAS CAUSALLY RELATED TO CLAIMANT'S INDUSTRIAL IN

JURY, THAT CLAIMANT HAS BEEN RECEIVING MONTHLY PERM.ANENT PARTIAL DIS
ABILITY COMPENSATION PAYMENTS ON AN AWARD WHICH WILL TERMINATE ON 
JANUARY 1 , 1 9 7 6 • 

THE FUND CONTENDS THAT CLAIMANT IS BE ING PAID SOME FORM OF COM
PENSATION AND IT IS MERELY A MATTER OF WHAT THE REFEREE WISHES TO 
LABEL IT, EITHER PERMANENT PARTIAL DISABILITY OR TEMPORARY TOTAL DIS
ABILITY• le Ee I MERELY A MATTER OF BOOKKEEPING ENTRY I AND THAT THIS WILL 
TAKE CARE OF THE TEMPORARY TOTAL DISABILITY COMPENSATION QUESTION 

-57-

ORDER
The order of the referee d ted September i 9, 197 is  ffirmed.

Cl im nt’s  ttorney is  w rded  s  re son ble  ttorney's fee
FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 350
DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND.

WCB CA E NO. 75-4293 APRIL 6, 1976

MARY ANN WITT, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
D PT. OF JUSTIC , D F NS ATTY,
R QU ST FOR R VI W BY SAIF

Rev ewed by board members wilso a d Phillips.

The st te  ccident insur nce fund requests review by the bo rd
of the referee's order which found unre son ble del y  nd unre son
 ble REFUSAL ON THE PART OF STATE ACCIDENT INSURANCE FUND TO PAY FOR
MEDICAL SERVICES AND ITS REFUSAL TO ABIDE BY THE PREVIOUS ORDER OF
REFEREE H„ DON FINK AND ORDERED (1) THE FUND TO PAY CLAIMANT, IN ADDI
TION TO THE PREVIOUS PERMANENT PARTIAL DISABILITY PAYMENTS, TEMPORARY
TOTAL DISABILITY FROM MARCH 2 , 1 9 7  AS HERETOFORE ORDERED BY REFEREE
FINK, SAVE AND EXCEPT THEREFROM THE AMOUNT OF MONEY PAID BY THE FUND
ON ACCOUNT OF TIME LOSS BETWEEN MARCH 10 AND MARCH 24, 197 (2) THAT
THE FUND PAY CLAIMANT THE SUM OF 1 0 DOLLARS PAID BY HER FOR THE ORTHO
PEDIC MATTRESS AND SPRINGS RECOMMENDED BY HER DOCTOR AND THE FURTHER
SUM OF 1 0 6 . 4  DOLLARS EXPENDED BY CLAIMANT FOR PRESCRIPTIONS FOR
MEDICINE, AND (3) THAT THE FUND PROMPTLY PAY TO GOOD SAMARITAN HOSPITAL
THE AMOUNT OF 19 DOLLARS INCURRED BY CLAIMANT AND ALL OTHER OUTSTANDING
CHARGES FOR MEDICAL SERVICES. THE ORDER ALSO ASSESSED PENALTIES OF
2 PER CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION DUE AND
PAYABLE UNDER THE TERMS OF THIS PRESENT ORDER UNTIL THE DATE OF THIS
ORDER, 2  PER CENT OF THE 1 0 DOLLARS WHICH CLAIMANT HAD PAID FOR THE
ORTHOPEDIC MATTRESS AND SPRINGS, 2  PER CENT OF THE 1 06 . 4  DOLLARS
EXPENDED BY CLAIMANT FOR PRESCRIPTION MEDICINE, 2  PER CENT OF THE BILL
OF 19 DOLLARS FROM GOOD SAMARITAN HOSPITAL, 2 PER CENT OF THE RE
MAINING UNPAID COST OF THE MATTRESS AND SPRINGS TO CLAIMANT, EXCLU
SIVE OF THE INSTALLMENT CHARGES AND INTEREST AND DIRECTED THE FUND TO
PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY'S FEE IN THE AMOUNT OF
8 0 DOLLARS.

On September 19, 1975 referee h. don f nk entered h s op n on

AND ORD R IN TH MATT R OF TH COMP NSATION OF MARY ANN WITT, CLAIMANT
( UND RSCOR D) , WCBCAS NO. 75 1 128. AN ORD R ON R VI W DAT D APRIL 6 ,
197 6 AFFIRM D R F R  FINK'S ORD R. IT IS NOT N C SSARY TO R IT RAT 
H R IN TH FACTS, FINDINGS AND CONCLUSIONS OF R F R  FINK, SUFFIC IT
TO SAY, THAT R F R   DWIN A. YORK FOUND THAT CLAIMANT IS PR S NTLY IN
TH HOSPITAL UND RGOING PSYCHIATRIC TR ATM NT WHICH DR. PARVAR SH IN
HIS R PORT INDICAT D WAS CAUSALLY R LAT D TO CLAI MANT1 S INDUSTRIAL IN
JURY, THAT CLAIMANT HAS B  N R C IVING MONTHLY P RMAN NT PARTIAL DIS
ABILITY COMP NSATION PAYM NTS ON AN AWARD WHICH WILL T RMINAT ON
JANUARY 1 , 1 9 7 6 .

The fu d co te ds that claima t is bei g paid some form of com

pensat on AND IT IS M R LY A MATT R OF WHAT TH R F R  WISH S TO
LAB L IT,  ITH R P RMAN NT PARTIAL DISABILITY OR T MPORARY TOTAL DIS
ABILITY, I. . , M R LY A MATT R OF BOOKK  PING  NTRY, AND THAT THIS WILL
TAK CAR OF TH T MPORARY TOTAL DISABILITY COMP NSATION QU STION
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JANUARY 1 1 1 976 AT WHICH TIME THE PERMANENT PARTIAL DISABILITY 
AWARD WILL TERMINATE. THE FUND ALSO CONTENDS THAT INASMUCH AS THERE 
HAD BEEN A 2 5. PER CENT PENAL TV ALREADY ASSESSED ON THE COST OF THE 

"".IATTRESS AND SPRINGS 1 WHICH HAD BEEN ORDERED PAID BY REFEREE FINK 1 

THAT REFEREE YORK WAS WITHOUT JURISDICTION OR AUTHORITY TO ASSESS A 
FURTHER PENALTY ON THIS AMOUNT 1 THAT THE REFEREE IS WITHOUT AUTHORITY 

TO ASSESS PENALTIES UPON THE REFUSAL TO PAV A PENALTY, 

THE REFEREE CONCLUDED THAT PENALTIES SHOULD ONLY BE ASSESSED 
AGAINST COMPENSATION AND MEDICAL SERVICES AND THAT THERE WAS NO PRO-'

VISION IN THE WORKMEN• S COMPENSATION LAW FOR THE ASSESSING OF A PENALTY 

FOR UNREASONABLE REFUSAL OR DENIAL TO PAV PENALTIES• 

W1TH RESPECT TO THE QUESTION OF WHETHER THE FUND MUST PAV TEM
PORARY TOTAL DISABILITY PAYMENTS FOR THE PERIOD OF TEMPORARY TOTAL 

DISABILITY WHEN IT IS PAYING PERMANENT PARTIAL DISABILITY AWARDS IN AN 
EQUIVALENT AMOUNT DURING SUCH PERIOD OF TEMPORARY TOTAL DISABILITY, 
THE REFEREE FOUND THAT THE FUND HAD MADE NO APPLICATION FOR ADJUSTMENT 

IN THE PREVIOUS HEARING BEFORE REFEREE Fl NK 1 BUT UNILATERALLY MADE THE 
ADJUSTMENT FOR CREDIT AND NOW URGES THAT CLAIMANT IS RECEIVING COMPEN
SATION AND THAT ALL THAT REMAINS IS FOR THE REFEREE TO DENOMINATE THE 
MONTHLY COMPENSATION PAID_ AS TEMPORARY TOTAL DISABILITY PAYMENTS. THE 
REFEREE CONCLUDED THAT 1 IN EFFECT, THE FUND WAS ASKING FOR CLAIMANT. TO 
PAY HER OWN TEMPORARY TOTAL DISABILITY COMPENSATION UNTIL JANUARY 1 1 1976 1 . 

(T HAS BEEN HELD PROPER AND LAWFUL FOR AN INJURED WORKMAN TO RE
CEIVE SIMULTANEOUSLY TEMPORARY TOTAL DISABILITY COMPENSATION AND PER
MANENT PARTIAL DISABILITY COMPENSATION FROM A PREVIOUS AWARD, HORN V, 
TIMBER PRODUCTS, INC, (UNDERSCORED) 1 12 OR APP.365 1 WINGFIELD V, 
NATIONAL BISCUIT ( UNDERSCORED) 1 8 OR APP 4 0 8 •' THE REFEREE FOUND THAT 
THE FUN�• S UNILATERAL TERMINATION OR ADJUSTMENT WAS IN CONTRAVENTION 
OF THE RULING IN JACKSON V, SAIF ( UNDERSCORED) 1 7 OR APP 109 • REFEREE 

FINK• S ORDER WAS CLEAR AND UNAMBIGUOUS ON THE ISSUE THAT CLAIMANT WAS 

TO RECEIVE TEMPORARY TOTAL DISABILITY COMPENSATION AND NOT PERMANENT ·· 
PARTIAL DISABILITY COMPENSATION IN LIEU THEREOF, HE CONCLUDED THE CON

TINUED RESISTANCE;: AND REFUSAL OF THE FUND TO PAV TEMPORARY TOTAL DIS
ABILITY COMPENSATION WAS UNREASONABLE AND THEREFORE A PENALTY SHOULD 
BE ASSESSED ON THE TOTAL AMOUNT OF TEMPORARY TOTAL DISABILITY DUE 

CLAIMANT FROM THE DATE IT WAS ORDERED BY REFEREE FINK ( MARCH 10 1 1972) 

UNTIL IT IS PAID, 

THE REFEREE ALSO FOUND THAT CLAIMANT WAS ENTITLED TO PENALTIES 
FOR THE UNREASONABLE DELAY IN THE PAYMENT OF MEDICAL SERVICES, THE 
PAYMENT OF THE ORTHOPEDIC MATTRESS AND SPRINGS, THE PAYMENT OF A BILL 
FROM GOOD SAMARITAN HOSPITAL AND ALSO CERTAIN .PRESCRIPTION MEDICATION 
CHARGES, ALL OF WHICH HAD BEEN ORDERED PAID BY REFEREE FINK AND WHICH 1 

AT THE Tl ME OF THIS HEARING 1 REMAINED UNPAID, 

THE REFEREE FOUND THERE HAD. BEEN AN UNREA.SONABLE DELAY AND AN 

UNREASONABLE REFUSAL ON THE PART OF THE FUND TO PAY FOR THE MEDICAL 

SERVICES AND NO JUSTIFICATION FOR THE FUND• S REFUSAL TO ABIDE BY THE 

PREVIOUS ORDER OF REFEREE FINK, 

T1:1E FUND CONTENDED THE REFEREE HAO NO AUTHORITY TO ASSESS ANY 
MORE PENALTIES WITH RESPECT TO THE COST OF THE ORTHOPEDIC MATTRESS 
AND SPRINGS AND THE INSTALLMENT CHARGES ANO INTEREST THEREON AS A 
FULL STATUTORY 2 5 PER CENT PENAL TY HAD PREVIOUSLY BEEN AWARDED BY 
REFEREE FINK, REFEREE YORK CONCLUDED, TAKING INTO CONSIDERATION THE 
PREAMBLE TO THE PRESENT WORKMEN'S COMPENSATION ACT, THAT A POLICY 

WAS MANDATED TO REMOVE WORKMEN'S COMPENSATION FROM THE COURTS TO 

REDUCE THE COST OF LITIGATION AND TO GIVE BOTH THE EMPLOYER AND THE 
INJURED WORKMAN SPEEDY, SIMPLE AND EFFICIENT REMEDIES, AND CERTAINLY 
THE ADVENT OF PENALTIES WOULD PROVIDE ONE METHOD OF ENFORCING THE 

-s 8 -

UNTIL JANUARY 1 , 1 9 76 AT WHICH TIM TH P RMAN NT PARTIAL DISABILITY
AWARD WILL T RMINAT . TH FUND ALSO CONT NDS THAT INASMUCH AS TH R 
HAD B  N A 2 5 P R C NT P NALTY ALR ADY ASS SS D ON TH COST OF TH 
MATTR SS AND SPRINGS, WHICH HAD B  N ORD R D PAID BY R F R  FINK,
THAT R F R  YORK WAS WITHOUT JURISDICTION OR AUTHORITY TO ASS SS A
FURTH R P NALTY ON THIS AMOUNT, THAT TH R F R  IS WITHOUT AUTHORITY
TO ASS SS P NALTI S UPON TH R FUSAL TO PAY A P NALTY,

The referee concluded th t pen lties should only be  ssessed
AGAINST COMPENSATION AND MEDICAL SERVICES AND THAT THERE WAS NO PRO
VISION IN THE WORKMEN'S COMPENSATION LAW FOR THE ASSESSING OF A PENALTY
FOR UNREASONABLE REFUSAL OR DENIAL TO PAY PENALTIES.

With respect to the question of whether the fund must p y tem
por ry TOTAL DISABILITY PAYMENTS FOR THE PERIOD OF TEMPORARY TOTAL
DISABILITY WHEN IT IS PAYING PERMANENT PARTIAL DISABILITY AWARDS IN AN
EQUIVALENT AMOUNT DURING SUCH PERIOD OF TEMPORARY TOTAL DISABILITY,
THE REFEREE FOUND THAT THE FUND HAD MADE NO APPLICATION FOR ADJUSTMENT
IN THE PREVIOUS HEARING BEFORE REFEREE FINK, BUT UNILATERALLY MADE THE
ADJUSTMENT FOR CREDIT AND NOW URGES THAT CLAIMANT IS RECEIVING COMPEN
SATION AND THAT ALL THAT REMAINS IS FOR THE REFEREE TO DENOMINATE THE
MONTHLY COMPENSATION PAID AS TEMPORARY TOTAL DISABILITY PAYMENTS. THE
REFEREE CONCLUDED THAT, IN EFFECT, THE FUND WAS ASKING FOR CLAIMANT TO
PAY HER OWN TEMPORARY TOTAL DISABILITY COMPENSATION UNTIL JANUARY 1 , 19 76

It h s been held proper  nd l wful for  n injured workm n to re
ceive SIMULTANEOUSLY TEMPORARY TOTAL DISABILITY COMPENSATION AND PER
MANENT PARTIAL DISABILITY COMPENSATION FROM A PREVIOUS AWARD. HORN V.
TIMBER PRODUCTS, INC. (UNDERSCORED), 12 OR APP 36  , WINGFIELD V.
NATIONAL BISCUIT (UNDERSCORED) , 8 OR APP 4 08 . THE REFEREE FOUND THAT
THE FUND* S UNILATERAL TERMINATION OR ADJUSTMENT WAS IN CONTRAVENTION
OF THE RULING IN JACKSON V. SAIF (UNDERSCORED) , 7 OR APP 109. REFEREE
FINK'S ORDER WAS CLEAR AND UNAMBIGUOUS ON THE ISSUE THAT CLAIMANT WAS
TO RECEIVE TEMPORARY TOTAL DISABILITY COMPENSATION AND NOT PERMANENT
PARTIAL DISABILITY COMPENSATION IN LIEU THEREOF. HE CONCLUDED THE CON
TINUED RESISTANCE AND REFUSAL OF THE FUND TO PAY TEMPORARY TOTAL DIS
ABILITY COMPENSATION WAS UNREASONABLE AND THEREFORE A PENALTY SHOULD
BE ASSESSED ON THE TOTAL AMOUNT OF TEMPORARY TOTAL DISABILITY DUE
CLAIMANT FROM THE DATE IT WAS ORDERED BY REFEREE FINK (MARCH 1 0 , 1 9 7 2 )
UNTIL IT IS PAID.

The referee  lso found th t cl im nt w s entitled to pen lties
FOR TH UNR ASONABL D LAY IN TH PAYM NT OF M DICAL S RVIC S, TH 
PAYM NT OF TH ORTHOP DIC MATTR SS AND SPRINGS, TH PAYM NT OF A BILL
FROM GOOD SAMARITAN HOSPITAL AND ALSO C RTAIN PR SCRIPTION M DICATION
CHARG S, ALL OF WHICH HAD B  N ORD R D PAID BY R F R  FINK AND WHICH,
AT TH TIM OF THIS H ARING, R MAIN D UNPAID.

The referee found there h d been  n unre son ble del y  nd  n
UNREASONABLE REFUSAL ON THE PART OF THE FUND TO PAY FOR THE MEDICAL
SERVICES AND NO JUSTIFICATION FOR THE FUND S REFUSAL TO ABIDE BY THE
PREVIOUS ORDER OF REFEREE FINK.

The fund contended the referee h d no  uthority to  ssess  ny
MOR P NALTI S WITH R SP CT TO TH COST OF TH ORTHOP DIC MATTR SS
AND SPRINGS AND TH INSTALLM NT CHARG S AND INT R ST TH R ON AS A
FULL STATUTORY 2 5 P R C NT P NALTY HAD PR VIOUSLY B  N AWARD D BY
R F R  FINK, R F R  YORK CONCLUD D, TAKING INTO CONSID RATION TH 
PR AMBL TO TH PR S NT WORKM N'S COMP NSATION ACT, THAT A POLICY
WAS MANDAT D TO R MOV WORKM N'S COMP NSATION FROM TH COURTS TO
R DUC TH COST OF LITIGATION AND TO GIV BOTH TH  MPLOY R AND TH 
INJUR D WORKMAN SP  DY, SIMPL AND  FFICI NT R M DI S, AND C RTAINLY
TH ADV NT OF P NALTI S WOULD PROVID ON M THOD OF  NFORCING TH 
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OF THE ACT AND THE ORDERS OF THE BOARD, ACTING THROUGH ITS 
HEARINGS DIVISION 0 THAT MIGHT BE THE REASON THE LEGISLATURE DID NOT 

SET FORTH ANY SPECIFIC MEANS OF ENFORCING THE BOARD'S OR REFEREE'S 

ORDERS• THE ONLY EFFECTIVE MEANS AND METHOD OF ENFORCEMENT OF SUCH 
ORDERS IS THE IMPOSITION OF THESE PENALTIES• 

HE FURTHER CONCLUDED THE BOARD, ACTING THROUGH ITS REFEREES, 
WAS NOT PROHIBITED FROM ASSESSING SUCCESSIVE PENALTIES WHICH IS EN

TIRELY DIFFERENT FROM ASSESSING PENALTIES FOR UNREASONABLE REFUSAL 
OR DENIAL TO PAY PENALTIES• 

THE BOARD 1 ON DE NOVO REVIEW, AFFIRMS IN ITS ENTIRETY THE ORDER 
OF THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 2 5, 1 975 IS AFFIRMED, 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS 'SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM OF 4 0 0 

DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

CLAIM NO. 36A 901251 APRIL 7, 1976 

HAROLD C. NIHART, CLAIMANT 
OWN MOTION DETERMINATION . 

CLAIMANT HAD SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 21 1 

1968 WHICH WAS CLOSED BY A DETERMINATION ORDER MAILED DECEMBER 11 1 

1968 AWARDING CLAIMANT SOME TIME LOSS BUT NO COMPENSATION FOR PER
MANENT PARTIAL DISABILITY, CLAIMANT'S AGGRAVATION RIGHTS EXPIRED ON 
DECEMBER 12, 1973 0 

CLAIMANT WAS EXAMINED BY DR 0 Ke R 0 SM 1TH ON NOVEMBER 2 6 1 197 3 -
HE DIAGNOSED A RIGHT ULNAR NERVE ENLARGEMENT DUE TO INJURY AND REFERRED 
CLAIMANT TO DR._ FRANCIS NASH, A NEUROSURGEON, WHO ON SEPTEMBER 6 1 

197 4 PERFORMED PERINE URAL ADHESIOLYSIS OF THE RIGHT ULNAR NERVE TRUNK 
AT ULNAR NOTCH AND TRANSLOCATION OF THE TRUNK ANTERIORLY AT THE ELBOW 
LEVEL• DR, NASH CONTINL!ED TO TREAT CLAIMANT UNTIL NOVEMBER 5 1 1975 
WHEN HE RELEASED CL-:°'IMANT FROM HIS CARE,. 

8ASED UPON DR 0 NASH'S CLOSING EVALUATION RECEIVED NOVEMBER 25, 
1975, THE EVALUATION DIVISION RECOMMENDED THAT THE BOARD EXERCISE 

ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 AND GRANT CLAIMANT 
ADDITIONAL TEMPORARY TOTAL DISABILITY COMPENSATION FROM SEPTEMBER 5 1 

1 9 7 4 THROUGH FEBRUARY 2 0 1 1976 1 THE DATE THE SECOND REQUEST FOR CLO

SURE WAS MADE BY THE CARRIER, AND AWARD CLAIMANT 2 8 • 8 DEGREES FOR 
1 5 PER CENT LOSS FUNCTION OF THE RIGHT ARM 0 

IT IS so ORDERED, 

-s 9 -

PROVISIONS OF THE ACT AND THE ORDERS OF THE BOARD, ACTING THROUGH ITS
HEARINGS DIVISION. THAT MIGHT BE THE REASON THE LEGISLATURE DID NOT
SET FORTH ANY SPECIFIC MEANS OF ENFORCING THE BOARD'S OR REFEREE'S
ORDERS. THE ONLY EFFECTIVE MEANS AND METHOD OF ENFORCEMENT OF SUCH
ORDERS IS THE IMPOSITION OF THESE PENALTIES.

He FURTHER CONCLUDED THE BOARD, ACTING THROUGH ITS REFEREES,
WAS NOT PROHIBITED FROM ASSESSING SUCCESSIVE PENALTIES WHICH IS EN
TIRELY DIFFERENT FROM ASSESSING PENALTIES FOR UNREASONABLE REFUSAL
OR DENIAL TO PAY PENALTIES.

The bo rd, on de novo review,  ffirms in its entirety the order
OF THE REFEREE.

ORDER
The order of the referee dated November 25, 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey's fee

FOR HI  ERVICE IN CONNECTION WITH THI BOARD REVIEW THE  UM OF 400
DOLLAR , PAYABLE BY THE  TATE ACCIDENT IN URANCE FUND.

CLAIM NO. 36A 901251 APRIL 7, 1976

HAROLD C. NIHART, CLAIMANT
OWN MOTION DETERMINATION

Claima t had suffered a compe sable i jury o September 21 ,
1 96 8 WHICH WA CLO ED BY A DETERMINATION ORDER MAILED DECEMBER 1 1 ,
1 96 8 AWARDING CLAIMANT  OME TIME LO  BUT NO COMPEN ATION FOR PER
MANENT PARTIAL DI ABILITY, CLAIMANT' AGGRAVATION RIGHT EXPIRED ON
DECEMBER 1 2 , 1 9 73 .

Claima t was exami ed by dr. k. r. smith o November 26, 1973

HE DIAGNO ED a RIGHT ULNAR NERVE ENLARGEMENT DUE TO INJURY AND REFERRED
CLAIMANT TO DR, FRANCI NA H, A NEURO URGEON, WHO ON  EPTEMBER 6,
1 9 7 4 PERFORMED PERINEURAL ADHE IOLY I OF THE RIGHT ULNAR NERVE TRUNK
AT ULNAR NOTCH AND TRAN LOCATION OF THE TRUNK ANTERIORLY AT THE ELBOW
LEVEL. DR. NA H CONTINUED TO TREAT CLAIMANT UNTIL NOVEMBER 5, 197 5
WHEN HE RELEA ED CLAIMANT FROM HI CARE.

BasED UPON DR. NA H' CLO ING EVALUATION RECEIVED NOVEMBER 25,

1 97 5 , THE EVALUATION DIVI ION RECOMMENDED THAT THE BOARD EXERCI E
IT OWN MOTION JURI DICTION PUR UANT TO OR 6 56.2 78 AND GRANT CLAIMANT
ADDITIONAL TEMPORARY TOTAL DI ABILITY COMPEN ATION FROM  EPTEMBER 5 ,
1 97 4 THROUGH FEBRUARY 2 0 , 1 9 76 , THE DATE THE  ECOND REQUE T FOR CLO
 URE WA MADE BY THE CARRIER, AND AWARD CLAIMANT 2 8.8 DEGREE FOR
15 PER CENT LO  FUNCTION OF THE RIGHT ARM.

-5 9-
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CASE NO. 73-2690 

MARY SCHNEIDER, CLAIMANT 
GAL TON AND POPICK, CLAIMANT'S ATTYSe 
GEARIN, CHENEY, LANDIS, AEBI AND KELLEY, 

DEFENSE ATTYS. 
REQUEST FOR REVIEW BY EM PLOVER 

APRIL 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER HAD REQUEST-ED BOARD REVIEW OF THE REFEREE'S ORDER 
DATED JANUARY 2 5, 1974 WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT 
TOTAL DISABILITY• CLAIMANT'S ATTORNEYS, APPEARING SPECIALLY, MOVED 
THE BOARD FOR AN ORDER DISMISSING THE EMPLOYER'S REQUEST FOR REVIEW 
ON THE GROUNDS THAT THE EMPLOYER FAILED TO SERVE A COPY OF ITS REQUEST 
FOR BOARD REVIEW UPON THE CLAIMANT AS PROVIDED BY ORS 656.295 (2) • THE 
BOARD, BY ORDER DATED MARCH 27 1 1974 0 DISMISSED THE EMPLOYER'S RE
QUEST FOR REVIEW. THE EMPLOYER APPEALED TO THE CIRCUIT COURT WHICH, 
ON JUNE 1 7, 1975, REVERSED THE BOAR � ' S ORDER OF DISMISSAL AND ITS 
ORDER ON RECONSIDERATION, ENTERED SOON THEREAFTER, AND ORDER THE 
BOARD TO TAKE JURISDICTION OF THE APPELLANT'S APPEAL, AS SUCH APPEAL 
WAS DATED APRIL 1 6, 1 974 AND TO REVIEW SUCH MATTER AS IS BEFORE IT 
PURSUANT TO SUCH APPEAL, BASED UPON THE RULING OF THE COURT OF APPEALS 
IN SCHNEIDER v. EMANUEL HOSPITAL,- (UNDERSCORED), 75 ADV SH 9 5 6 • 

THE BOARD DID NOT FEEL IT HAD SUFFICIENT UP-TO-DATE MEDICAL 

EVIDENCE OF RECORD TO MAKE A DETERMINATION ON THE ISSUE OF 
CLAIMANT'S PERMANENT DISABILITY AFTER THE MATTER WAS REMANDED TO 
IT AND IT THEREFORE ISSUED ITS ORDER OF RE MAND TO THE HEARINGS DIVI
SION ON SEPTEMBER 5, 197 5 TO TAKE EVIDENCE RELATING TO CLAIMANT'S 
PRESENT PHYSICAL CONDITION AND TO DETERMINE WHAT, IF ANY, ATTEMPTS 
HAD BEEN MADE TOWARD REHABILITATIVE EFFORTS EXTENDED IN CLAIMANT'S 
BEHALF• AT THE CONCLUSION OF THE HEARING, THE REFEREE WAS DIRECTED 
TO CAUSE A. TRANSCRIPT OF THE HEARING TO BE PREPARED AND SUBMITTED TO 
THE BOARD TOGETHER WITH HIS FINDINGS AND RECOMMENDATIONS, 

THE BOARD HAS NOW BEEN FURNISHED WITH A TRANSCRIPT OF THE PRO
CEEDINGS WHICH WERE HELD ON DECEMBER 5, 1975 AND FEBRUARY 1 8, 1976, 
TOGETHER WITH THE FINDINGS, OPINION AND RECOMMENDATIONS MADE BY THE 
REFEREE. 

THE REFEREE, BASED, IN PART, UPON THE TESTIMONY OF DR 0 SNODGRASS 
OF THE ORTHOPAEDIC CONSULTAN-,-s, FOUND THAT CLAIMANT HAS A PSYCHOPATHO
LOGY DUE TO THE INDUSTRl'AL INJURY OR AT LEAST AGGRAVATED BY THAT INJURY 0 

THIS PSYCHOPATHOLOGY IS WORSENING AND PREVENTS CLAIMANT FROM FUNC
TIONING IN A NORMAL FASHION• CLAIM.ANT HAS AN IQ OF 82 AND OBVIOUSLY 
THERE WOULD BE GREAT DIFFICULTY CONFRONTING ANY AGENCY OR PRACTITIONER 
OF THE HEALING ARTS WITH RESPECT TO ATTEMPTING TO PLACE CLAIMANT BACK 
ON THE EMPLOYMENT FORCE. 

OR• GRITZKA TESTIFIED THAT HIS EXPERIENCE SHOWED THAT IF A PERSON 
IS OFF WORK ONE OR TWO YEARS IT IS DOUBTFUL THAT SUCH PERSON WILL EVER 
RETURN TO THE WORK FORCE. CLAIMANT HAS BEEN OFF WORK FOR OVER THREE 
YEARS - AT THE TIME SHE WAS WORKING SHE HAD A RATHER LOW LEVEL JOB AND 
EVEN ·THAT WAS ABOVE HER CAPACITY, 

0R, CHERRY WAS OF THE OPINION, IN AUGUST 19 74, THAT CLAIMANT WAS 
PERMANENTLY AND TOTALLY DISABLED WITH A CHRONIC LOW BACK STRAIN - THAT 
HER PSYCHOPATHOLOGY WAS THE RESULT OF HER INDUSTRIAL INJURY• AT THE 
HEARING DR. GRITZKA TESTIFIED CLAIMANT WOULD NOT BE ABLE TO DO THE WORK 
SHE HAD DONE PREVIOUSLY - SHE HAD COOPERATED W 1TH HIM IN HER TREATMENT 
BUT HE KNEW OF NOTHING WHICH WOULD RELIEVE CLAIMANT OF HER PAIN• 

-6 0 -

WCB CA E NO. 73-2690 APRIL 7, 1976

Reviewed by board members wilso a d moore.

The employer h d requested bo rd review of the referee’s order
DATED JANUARY 2  , 1 9 74 WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT
total disability, claima t’s attor eys, appeari g specially, moved
TH BOARD FOR AN ORD R DISMISSING TH  MPLOY R S R QU ST FOR R VI W
ON TH GROUNDS THAT TH  MPLOY R FAIL D TO S RV A COPY OF ITS R QU ST
FOR BOARD R VI W UPON TH CLAIMANT AS PROVID D BY ORS 656.295(2). TH 
BOARD, BY ORD R DAT D MARCH 2 7 , 1 97 4 , DISMISS D TH  MPLOY R S R 
QU ST FOR R VI W. TH  MPLOY R APP AL D TO TH CIRCUIT COURT WHICH,
ON JUN 1 7 , 1 97 5 , R V RS D TH BOARD S ORD R OF DISMISSAL AND ITS
ORD R ON R CONSID RATION,  NT R D SOON TH R AFT R, AND ORD R TH 
BOARD TO TAK JURISDICTION OF TH APP LLANT S APP AL, AS SUCH APP AL
WAS DAT D APRIL 1 6 , 1 974 AND TO R VI W SUCH MATT R AS IS B FOR IT
PURSUANT TO SUCH APP AL, BAS D UPON TH RULING OF TH COURT OF APP ALS
IN SCHN ID R V.  MANU L HOSPITAL (UND RSCOR D) , 75 ADV SH 9 5 6 .

The board did  ot feel it had sufficie t up to date medical

 VID NC OF R CORD TO MAK A D T RMINATION ON TH ISSU OF
CLAIMANT S P RMAN NT DISABILITY AFT R TH MATT R WAS R MAND D TO
IT AND IT TH R FOR ISSU D ITS ORD R OF R MAND TO TH H AR INGS DIVI
SION ON S PT MB R 5 , 1 9 7 5 TO TAK  VID NC R LATING TO CLAIMANT S
PR S NT PHYSICAL CONDITION AND TO D T RMIN WHAT, IF ANY, ATT MPTS
HAD B  N MAD TOWARD R HABILITATIV  FFORTS  XT ND D IN CLAIMANT S
B HALF. AT TH CONCLUSION OF TH H ARING, TH R F R  WAS DIR CT D
TO CAUS A TRANSCRIPT OF TH H ARING TO B PR PAR D AND SUBMITT D TO
TH BOARD TOG TH R WITH HIS FINDINGS AND R COMM NDATIONS.

The board has  ow bee fur ished with a tra script of the pro

ceed ngs WHICH W R H LD ON D C MB R 5 , 1 9 75 AND F BRUARY 1 8 , 1 9 76 ,
TOG TH R WITH TH FINDINGS, OPINION AND R COMM NDATIONS MAD BY TH 
R F R  .

The referee, b sed, in p rt, upon the testimony of dr. snodgr ss
OF TH ORTHOPA DIC CONSULTANTS, FOUND THAT CLAIMANT HAS A PSYCHOPATHO
LOGY DU TO TH INDUSTRIAL INJURY OR AT L AST AGGRAVAT D BY THAT INJURY.
THIS PSYCHOPATHOLOGY IS WORS NING AND PR V NTS CLAIMANT FROM FUNC
TIONING IN A NORMAL FASHION. CLAIMANT HAS AN IQ OF 82 AND OBVIOUSLY
TH R WOULD B GR AT DIFFICULTY CONFRONTING ANY AG NCY OR PRACTITION R
OF TH H ALING ARTS WITH R SP CT TO ATT MPTING TO PLAC CLAIMANT BACK
ON TH  MPLOYM NT FORC .

Dr. GR1TZKA T STIFI D THAT HIS  XP RI NC SHOW D THAT IF A P RSON
IS OFF WORK ON OR TWO Y ARS IT IS DOUBTFUL THAT SUCH P RSON WILL  V R
R TURN TO TH WORK FORC . CLAIMANT HAS B  N OFF WORK FOR OV R THR  
Y ARS AT TH TIM SH WAS WORKING SH HAD A RATH R LOW L V L JOB AND
 V N THAT WAS ABOV H R CAPACITY.

Dr. CH RRY WAS OF TH OPINION, IN AUGUST 1 9 74 , THAT CLAIMANT WAS
P RMAN NTLY AND TOTALLY DISABL D WITH A CHRONIC LOW BACK STRAIN THAT
H R PSYCHOPATHOLOGY WAS TH R SULT OF H R INDUSTRIAL INJURY. AT TH 
H ARING DR. GRITZKA T STIFI D CLAIMANT WOULD NOT B ABL TO DO TH WORK
SH HAD DON PR VIOUSLY SH HAD COOP RAT D WITH HIM IN H R TR ATM NT
BUT H KN W OF NOTHING WHICH WOULD R LI V CLAIMANT OF H R PAIN.

MARY  CHNEIDER, CLAIMANT
GA1_TON AND POPICK, CLAIMANT S ATTYS,
GEARIN, CHENEY, LANDIS, AE BI AND KELLEY,

D F NS ATTYS.
R QU ST FOR R VI W BY  MPLOY R
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CLINICAL PSYCHOLOGIST WAS OF THE OPINION THAT CLAIMANT WAS 

AN EXCEEDINGLY POOR CANDIDATE FOR EMPLOYMENT DUE TO LEVEL OF INTELLI

GENCE, LACK OF VOCATIONAL SKILLS, POOR VOCATIONAL APTITUDES 0 THIS IS 

SUPPORTED BY A REPORT FROM MR 0 FISHER, A SENIOR REHABILITATION COUN

SELOR, DATED APRIL I 5, 1975, IN WHICH HE STATES THAT CLAIMANT'S FILE 

HAD BEEN CLOSED SINCE HER DISABLING CONDITION PREVENTED HER FROM ACTIVELY 

PARTICIPATING IN VOCATIONAL REHABILITATION SERVICES 0 CLAIMANT TESTI-

F"IED SHE WAS RECEIVING HOME TUTORING FOR AWHILE BUT THE TUTORING STOPPED 

F"OR REASONS OF WHICH SHE WAS NOT AWARE. SHE DID TESTIFY THAT SHE WAS 

UNABLE TO LEARN SUCH THINGS AS FRACTIONS AND DECIMALS AND WAS UNABLE 

TO DO LONG DIVISION PROBLEMS 0 

THE REFEREE CONCLUDED, IN HIS RECOMMENDATIONS, THAT NOW THAT 

CLAIMANT'S BACK WAS IN SUCH A CONDITION THAT IT WAS NOT AVAILABLE TO 

HER FOR THE PERFORMANCE OF EVEN LOW LEVEL JOBS AND HER INTELLIGENCE 

PRECLUDED TRAINING FOR A HIGHER LEVEL JOB OR A SEDENTARY TYPE JOB AND, 

FURTHER, BECAUSE NONE OF THE PHYSICIANS HAD ANY SUGGESTIONS OF ANY 

TYPE OF TREATMENT ( DR 0 GRJTZKA DID RECOMMEND CLAIMANT BE REFERRED 

TO THE PORTLAND PAIN REHABILITATION CENTER BUT THIS WAS ONLY BECAUSE 

HE DION' T KNOW OF ANYTHING ELSE TO TRY), THAT THE OPINION AND ORDER OF 

THE RE FE REE, DATED JANUARY 2 5, I 9 7 4, WHICH GRANTED CLAIMANT AN AWARD 

OF PERMANENT TOTAL DISABILITY SHOULD BE AFFIRMED BY THE BOARD. 

THE BOARD, HAVING READ THE TRANSCRIPT OF THE PROCEEDING AND GIVEN 

FULL CONSIDERATION TO THE FINDINGS AND OPINIONS AND RECOMMENDATIONS 

OF THE REFEREE, CONCLUDES THAT THE OPINION AND ORDER OF THE REFEREE 

DATED JANUARY 2 5 , 1 9 7 4 SHOULD BE AFF IR ME o. 

THE BOARD FURTHER FINDS THAT DR 0 CHERRY'S BILL FOR EXAMINING 

CLAIMANT ON NOVEMBER 2 2, 1 9 7 5 SHOULD BE PAID BY THE EM PLOY ER. 

ORDER 

THE ORDER OF THE REFEREE DATED JANUARY 2 5 0 I 9 74 IS AFFIRMED. 

CLAIMANT'S COUNSEL JS ENTITLED AS A REASONABLE ATTORNEY'S FEE 

THE SUM OF 800 DOLLARS PAYABLE BY THE EMPLOYER FOR HIS SERVICES IN 
CONNECTION WITH THIS BOARD REVIEW 0 

WCB CASE NO. 73-3542 

VIOLET SCHIMKE, CLAIMANT 
COREY, BYLER AND REW, 

CLAIMANT'S ATTYS • 

• ROBERT T 0 MAUTZ, DEFENSE ATTY. 

REQUEST FOR REVIEW BY EMPLOYER 

APRIL 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH FOUND THAT CLAIMANT'S CONDITION WAS NOT MEDICALLY STATIONARY 

ON NOVEMBER I 5 1 1 972 • REVERSED THE DETERMINATION ORDER MAILED ON 

THAT DATE, ORDERED THE EMPLOYER TO PAY FOR MEDICAL SERVICES AFTER 

NOVEMBER I 6 1 I 9 7 0 AND AWARDED CLAIMANT'S ATTORNEY A REASONABLE 

ATTORNEY'~ FEE PAYABLE BY THE EMPLOYER• 

CLAIMANT IS A 4 7 VEAR OLD FEMALE LAUNDRY WORKER WITH A MEDICAL 

HISTORY OF LUMBAR SYMPATHECTOMIES, HEADACHE PROBLEMS ,AND A HISTORY 

OF" F"OUR AUTOMOBILE ACCIDENTS• 

-6 t -

The cli ical psychologist was of the opi io that claima t was

AN EXCEEDINGLY POOR CANDIDATE FOR EMPLOYMENT DUE TO LEVEL OF INTELLI
GENCE, LACK OF VOCATIONAL SKILLS, POOR VOCATIONAL APTITUDES. THIS IS
SUPPORTED BY A REPORT FROM MR. FISHER, A SENIOR REHABILITATION COUN
SELOR, DATED APRIL 1 , 197 , IN WHICH HE STATES THAT CLAIMANT1 S FILE
HAD BEEN CLOSED SINCE HER DISABLING CONDITION PREVENTED HER FROM ACTIVELY
PARTICIPATING IN VOCATIONAL REHABILITATION SERVICES. CLAIMANT TESTI
FIED SHE WAS RECEIVING HOME TUTORING FOR AWHILE BUT THE TUTORING STOPPED
FOR REASONS OF WHICH SHE WAS NOT AWARE. SHE DID TESTIFY THAT SHE WAS
UNABLE TO LEARN SUCH THINGS AS FRACTIONS AND DECIMALS AND WAS UNABLE
TO DO LONG DIVISION PROBLEMS.

The referee concluded, in his recommend tions, th t now th t
cl im nt s BACK WAS IN SUCH A CONDITION THAT IT WAS NOT AVAILABLE TO
HER FOR THE PERFORMANCE OF EVEN LOW LEVEL JOBS AND HER INTELLIGENCE
PRECLUDED TRAINING FOR A HIGHER LEVEL JOB OR A SEDENTARY TYPE JOB AND,
FURTHER, BECAUSE NONE OF THE PHYSICIANS HAD ANY SUGGESTIONS OF ANY
TYPE OF TREATMENT (DR. GR1TZKA DID RECOMMEND CLAIMANT BE REFERRED
TO THE PORTLAND PAIN REHABILITATION CENTER BUT THIS WAS ONLY BECAUSE
HE DIDN'T KNOW OF ANYTHING ELSE TO TRY) , THAT THE OPINION AND ORDER OF
THE REFEREE, DATED JANUARY 2  , 1 974 , WH 1CH GRANTED CLAIMANT AN AWARD
OF PERMANENT TOTAL DISABILITY SHOULD BE AFFIRMED BY THE BOARD.

The bo rd, h ving re d the tr nscript of the proceeding  nd given
FULL CONSID RATION TO TH FINDINGS AND OPINIONS AND R COMM NDATIONS
OF TH R F R  , CONCLUD S THAT TH OPINION AND ORD R OF TH R F R  
DAT D JANUARY 2 5 , 1 9 74 SHOULD B AFFIRM D.

The bo rd further finds th t dr. cherry’s bill for ex mining
CLAIMANT ON NOV MB R 2 2 , 1 97 5 SHOULD B PAID BY TH  MPLOY R.

ORDER
The order of the referee dated Ja uary 25, 1974 is affirmed.

Claima t's cou sel is e titled as a reaso able attor ey’s fee

TH SUM OF 8 0 0 DOLLARS PAYABL BY TH  MPLOY R FOR HIS S RVIC S IN
CONN CTION WITH THIS BOARD R VI W.

WCB CA E NO. 73-3542 APRIL 7, 1976

VIOLET  CHIMKE, CLAIMANT
COR Y, BYL R AND R W,
CLAIMANT S ATTYS.

.ROB RT T. MAUTZ, D F NS ATTY.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members wilso a d moore.

The employer seeks review by the board of the referee’s order
WHICH FOUND THAT CLAIMANT S CONDITION WAS NOT M DICALLY STATIONARY
ON NOV MB R 1 5 , 1 9 72 , R V RS D TH D T RMINATION ORD R MAIL D ON
THAT DAT , ORD R D TH  MPLOY R TO PAY FOR M DICAL S RVIC S AFT R
NOV MB R 1 6 , 1 9 7 0 AND AWARD D CLAIMANT S ATTORN Y A R ASONABL 
ATTORN Y S F  PAYABL BY TH  MPLOY R,

Claima t is a 47 year old female lau dry worker with a medical

HISTORY OF LUMBAR SYMPATH CTOMI S, H ADACH PROBL MS AND A HISTORY
OF FOUR AUTOMOBIL ACCID NTS.
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FIRST ( NON-WORK-RELATED) AUTOMOBILE ACCIDENT OCCURRED IN 

JUNE 196 2 AND RE SUL TED IN A VERTICAL FRACTURE OF THE C2 VERTEBRA WITHOUT 
ANY SERIOUS DISPLACEMENT OF THE FRAGMENTS AND A PARESTHESIS OF THE 
RIGHT ARM. 

THE SECOND AUTOMOBILE ACCIDENT OCCURRED ON JUNE 1 0, 1 9 7 0 AND WAS 
AN INDUSTRIAL INJURY - AGAIN, CLA_IMANT SUSTAINED INJURY TO HER NECK WHICH 
WAS DIAGNOSED AS A RUPTURE OF THE INTERVERTEBRAL DISC BETWEEN C4 AND 
CS WITH FURTHER DIAGNOSIS OF DISC DEGENERATION DUE TO ARTHRITIS AT THE 
C-5 1 C-6 LEVEL, THERE WERE ALSO FINDINGS OF LOW BACK PAIN AND MUSCLE 
SPASM AT THAT TIME AND AN ANTERIOR INTER-BODY FUSION WAS PERFORMED AT 

· C4 -5 LEVEL. 

FouR MONTHS AFTER THIS SURGERY, CLAIMANT WAS INVOLVED IN A THIRD 
( NON-WORK RELATED) AUTO MOB ILE ACCIDENT ( OCTOBER S, 1970) IN WHICH HER 
NECK WAS FURTHER INJURED NECESSITATING SURGERY FOR REMOVAL OF THE DISC 
AND INTER-BODY FUSION AT THE C-3, C-4 LEVELS. 

CLAIMANT WAS HOSPITALIZED IN MAY 1971 AND AGAIN IN JUNE 197 1 UNDER
WENT A THIRD OPERATION WHICH WAS AN ANTERIOR INTER-BODY FUSION OF CS-6, 
AN AREA OF CLAIMANT'S NECK WHICH HAD ALREADY BEEN FOUND TO BE IN A DE
GENERATIVE CONDITION AT THE TI ME OF HER WORK-RELATED INJURY IN JUNE 1970 • 

BETWEEN THE THIRD SURGERY OF JUNE 1971 AND JULY 1973 1 CLAIMANT 
WAS HOSPITALIZED THREE TIMES ON ACCOUNT OF NECK PAIN• ON JULY 3 1, 197 3 
CLAIMANT WAS INVOLVED IN HER FOURTH AUTOMOBILE ACCIDENT WHICH AGAIN 

. INJURED HER NECK AND REQUIRED HOSPITALIZATION AND TRACTION FOR APPROXI
MATELY FIVE DAYS. FROM THAT TIME UNTIL THE DATE OF THE HEARING CLAIM
ANT CONTINUED TO BE IN PAIN• 

CLAIMANT'S CLAIM HAD BEEN CLOSED BY A DETERMINATION ORDER MAILED 
NOVEMBER 1 S 1 197 2 WHERE IN CLAIMANT WAS AWARDED TIME LOSS TO SEPTEMBER 
1 S 1 1972 ANO 6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED CERVICAL AND LEFT 
SHOULDER DI SAS ILITY0 

THE EMPLOYER AND ITS CARRIER HAD DENIED RESPONSIBILITY FOR THE 
SURGERY NECESSITATED BY THE OCTOBERS 1 1 970 ACCIDENT WHICH WAS THE 
ANTERIOR INTER-BODY FUSION C3 -4 AND THE SURGERY PERFORMED ON JUNE 2 9 1 

1971 WHICH WAS THE ANTERIOR INTER-BODY FUSION CS -6 LEVEL. 

THE REFEREE. FOUND THAT THE INDUSTRIAL INJURY SUFFERED ON JUNE 10 1 

197 0 1 ( SECOND AUTOMOBILE ACC !DENT) WAS IMPOSED ON THE PREEXISTING 
INJURED CERVICAL SPINE ( THE FIRST AUTOMOBILE ACCIDENT) AND THAT THE 
INDUSTRIAL INJURY. NECESSITATED THE FUSION AT THE C4 -S LEVEL, NOTING THAT 
AT THAT TIME THERE WAS ALSO DIAGNOSIS OF A DEGENERATIVE DISC DUE TO 
ART!-fRITIS AT THE CS -6 LEVEL UPON WHICH THE INDUSTRIAL INJURY WAS SUPER
IMPOSED, 

THE REFEREE FOUND THAT ALTHOUGH CLAIMANT'S DISEASED AND INJURED 
NECK MIGHT HAVE PREDISPOSED HER TO FURTHER INJURY, NEITHER THE TREATING 
DOCTOR NOR THE EXAMINING DOCTOR WERE OF THE OPINION THAT THE SECOND 
SURGICAL I NTERVENTION 1 le Ee , THE DI SCECTOMY AND INTER-BODY FUSION AT 
C3 -4, WERE RELATED TO THE INDUSTRIAL ACCIDENT, THEREFORE, THE EMPLOYER 
WAS NOT REQUIRED TO PAY FOR THE SURGERY OR HO;:iPITALIZATION BETWEEN 
OCTOBER 2 3 AND NOVEMBER 16 1 1970 BUT IT WAS LIABLE FOR ALL TREATMENT 
BEFORE AND AFTER THAT DATE AND TEMPORARY TOTAL DISABILITY PAID DURING 
THE HOSPITALIZATION BECAUSE, ACCORDING TO THE MEDICAL RECORDS, CLAIM
ANT WAS TEMPORARILY AND TOTALLY DISABLED AT THAT POINT IN TIME AND STILL 
CONVALESCING FROM HER FIRST SURGERY. 

8ASED UPON THE OPINIONS OF THE TREATING PHYSICIAN, DR 0 PLATNER., 
AND DRe KEIST 1 AN EXAMINING PHYSICIAN, THE REFEREE FOUND THAT THE 
SURGERY AT THE C4 -5 LEVEL AND THE SURGERY AT THE CS -6 LEVEL, BOTH 
FUSIONS, WERE RELATED TO THE INDUSTRIAL INJURY. 

-6 2 -

The first (  o work related) automobile accide t occurred i 

JUN 1 96 2 AND R SULT D IN A V RTICAL FRACTUR OF TH C2 V RT BRA WITHOUT
ANY S RIOUS DISPLAC M NT OF TH FRAGM NTS AND A PAR STH SIS OF TH 
RIGHT ARM.

The S COND AUTOMOBIL ACCID NT OCCURR D ON JUN 10, 1970 AND WAS
AN INDUSTRIAL INJURY AGAIN, CLAIMANT SUSTAIN D INJURY TO H R N CK WHICH
WAS DIAGNOS D AS A RUPTUR OF TH INT RV RT BRAL DISC B TW  N C4 AND
C5 WITH FURTH R DIAGNOSIS OF DISC D G N RATION DU TO ARTHRITIS AT TH 
C—5 , C 6 L V L. TH R W R ALSO FINDINGS OF LOW BACK PAIN AND MUSCL 
SPASM AT THAT TIM AND AN ANT RIOR INT R BODY FUSION WAS P RFORM D AT
C4-5 L V L.

Four mo ths after this surgery, claima t was i volved i a third

( NON WORK R LAT D) AUTOMOBIL ACCID NT (OCTOB R 5 , 1 9 70) IN WHICH H R
N CK WAS FURTH R INJUR D N C SSITATING SURG RY FOR R MOVAL OF TH DISC
AND INT R BODY FUSION AT TH C-3 , C-4 L V LS.

Cla mant was hosp tal zed  n may 1971 and aga n  n june 1971 under

went A THIRD OP RATION WHICH WAS AN ANT RIOR INT R-BODY FUSION OF C5-6 ,
AN AR A OF CLAIMANT1 S N CK WHICH HAD ALR ADY B  N FOUND TO B IN A D 
G N RATIV CONDITION AT TH TIM OF H R WORK-R LAT D INJURY IN JUN 1 9 7 0,

Between the th rd surgery of june 1971 and july 1973, cla mant

WAS HOSPITALIZ D THR  TIM S ON ACCOUNT OF N CK PAIN. ON JULY 3 1 , 1973
CLAIMANT WAS INVOLV D IN H R FOURTH AUTOMOBIL ACCID NT WHICH AGAIN
INJUR D H R N CK AND R QUIR D HOSPITALIZATION AND TRACTION FOR APPROXI
MAT LY FIV DAYS. FROM THAT TIM UNTIL TH DAT OF TH H ARING CLAIM
ANT CONTINU D TO B IN PAIN.

Claima t* s claim had bee closed by a determi atio order mailed

NOV MB R 1 5 , 1 9 72 WH R IN CLAIMANT WAS AWARD D TIM LOSS TO S PT MB R
1 5 , 1 9 72 AND 64 D GR  S FOR 20 P R C NT UNSCH DUL D C RVICAL AND L F-T
SHOULD R DISABILITY.

The employer a d its carrier had de ied respo sibility for THE
SURG RY N C SSITAT D BY TH OCTOB R 5 , 1 9 7 0 ACCID NT WHICH WAS TH 
ANT RIOR INT R BODY FUSION C3 4 AND TH SURG RY P RFORM D ON JUN 29,
197 1 WHICH WAS TH ANT RIOR INT R BODY FUSION C5 6 L V L.

The referee found th t the INDUSTRIAL INJURY SUFFERED ON JUNE 10,
1 970 , (S COND AUTOMOBIL ACCID NT) WAS IMPOS D ON TH PR  XISTING
INJUR D C RVICAL SPIN (TH FIRST AUTOMOBIL ACCID NT) AND THAT TH 
INDUSTRIAL INJURY N C SSITAT D TH FUSION AT TH C4 -5 L V L, NOTING THAT
AT THAT TIM TH R WAS ALSO DIAGNOSIS OF A D G N RATIV DISC DU TO
ARTHRITIS AT TH C5 6 L V L UPON WHICH TH INDUSTRIAL INJURY WAS SUP R
IMPOS D.

The referee found that although cla mant s d seased and INJUR D

N CK MIGHT HAV PR DISPOS D H R TO FURTH R INJURY, N ITH R TH TR ATING
DOCTOR NOR TH  XAMINING DOCTOR W R OF TH OPINION THAT TH S COND
SURGICAL INT RV NTION, I. . , TH DISC CTOMY AND INT R BODY FUSION AT
C3 4 , W R R LAT D TO TH INDUSTRIAL ACCID NT, TH R FOR , TH  MPLOY R
WAS NOT R QUIR D TO PAY FOR TH SURG RY OR HOSPITALIZATION B TW  N
OCTOB R 2 3 AND NOV MB R 1 6 , 1 97 0 BUT IT WAS LIABL FOR ALL TR ATM NT
B FOR AND AFT R THAT DAT AND T MPORARY TOTAL DISABILITY PAID DURING
TH HOSPITALIZATION B CAUS , ACCORDING TO TH M DICAL R CORDS, CLAIM
ANT WAS T MPORARILY AND TOTALLY DISABL D AT THAT POINT IN TIM AND STILL
CONVAL SCING FROM H R FIRST SURG RY.

B sed upon the opinions of the tre ting physici n, dr. pl tner,
AND DR. KE 1ST, AN EXAMINING PHYSICIAN, THE REFEREE FOUND THAT THE
SURGERY AT THE C4 - LEVEL AND THE SURGERY AT THE C -6 LEVEL, BOTH
FUSIONS, WERE RELATED TO THE INDUSTRIAL INJURY.
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RESPECT TO TREATMENT AFTER THE NON-WORK REL.ATED AUTOMOBILE 
ACCIDENT OF SEPTEMBER 19 1 1973 1 WHICH REQUIRED NO SURGERY BUT ONL.Y 

ADDITIONAL. MEDICAL TREATMENT, THE REFEREE FOUND THAT THE INDUSTRIAL 
INJURY OF JUNE 10 1 1970 WAS A MATERIAL. CONTRIBUTING FACTOR FOR THE 
NEED OF THIS CONTINUING TREATMENT AND CARE AND THEREFORE THE RESPON
SIBILITY OF THE EMPL.OYE~• 

ON THE ISSUE OF WHETHER OR NOT CL.AIMANT' S CONDITION JS MEDICAL.LY 
STATIONARY AND 1 · IF SO, WHEN IT BECAME MEDICAL.LY STATIONARY, THE REFEREE 
FOUND THAT AT THE TIME THE CL.AIM WAS CL.OSED ON NOVEMBER 15 1 197 2 
CLAIMANT WAS IN THE HOSPITAL. PREPARATORY TO UNDERGOING TREATMENT BY 
WAY OF MANIPULATION ,OF HER NECK UNDER ANESTHESIA - THE EVIDENCE DOES 
NOT INDICATE WHETHER OR NOT THE EVALUATION DIVISION OF THE BOARD WAS 
AWARE OF THIS AT THAT TIME, NEVERTHEL.ESS 1 THE REFEREE CONCLUDED THAT, 
BASED UPON THE MEDICAL. RECORDS AND THE TESTIMONY OF THE CL.AIMANT 1 

WHO WAS FOUND TO BE A CREDIBLE WITNESS IN HER OWN BEHAL.F I THAT CL.Al M
ANT' S CONDITION WAS NOT STATIONARY AT THAT TIME• 

THE REFEREE. CONCLUDED THAT BECAUSE OF THE CONFUSION OF ACCI
DENTS, THROUGH NO FAUL.T OF CL.AIMANT 1 PENAL.TIES WOUL.D NOT BE IN ORDER 
AS THE EM PL.OYER WAS CERTAINLY ENTITLED TO REQUIRE THE CL.AIMANT TO 
PROVE THE COMPENSABIL.ITY OF THE PARTIAL. DENIAL.S - HOWEVER, BECAUSE 
PARTIAL. ACCEPTANCES WERE ORDERED A REASONABLE ATTORNEY'S FEE WIL.L. 
BE AWARDED PAYABLE BY THE EMPL.OYERe 

THE BOARD 1 ON DE NOVO REVIEW, DOES NOT CONCUR IN THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE, THE BOARD FINDS THAT CLAIMANT'S CON
DITION WHICH WAS THE RESULT OF HER WORK-REL.ATED AUTOMOBILE ACCIDENT 
WAS STATIONARY ON SEPTEMBER 15 1 1972 1 THE DATE CLAIMANT'S COMPEN
SATION FOR TEMPORARY TOTAL DISABILITY BY THE DETERMINATION ORDER 
MAILED NOVEMBER 15 1 19 72 • ALTHOUGH THERE IS EVIDENCE THAT CL.AIMANT 
WAS NOT MEDICAL.LY STATIONARY AT THAT TIME AS A RESUL.T OF THE NON
WORK- RELATED ADDITIONAL. INJURY ANO THE REQUIRED OPERATION, OR• PLATNER, 

CLAIMANT'S TREATING PHYSICIAN, DEF·INITEL.Y INDICATED THAT THE 
WORK-REL.ATED INJURIES WERE OR WOULD HAVE BEEN STATIONARY AT L.EAST 
BY SEPTEMBER 15 1 197 2 HAO IT NOT BEEN FOR THE SUBSEQUENT INJURIES 
WHICH WERE NON-W9RK-RELATEDe DR• KEIST ESTIMATED THAT BUT FOR THE 
NON-WORK-REL.ATED OPERATIONS, CL.AJMANT WOULD HAVE FUL.LY RECOVERED 
WITHIN 6 TO 9 MONTHS AFTER HER THIRD OPERATION WHICH WOULD HAVE MADE 
CLAIMANT'S CONDITION STATIONARY SOMETIME BETWEEN DECEMBER 1 971 AND 
MARCH 1972• AFTER A COMPLETE EXAMINATION THE BACK EVALUATION CL.JNIC 
IN THEIR REPORT OF.SEPTEMBER 14 1 1972 CONCLUDED THAT CLAIMANT'S MEDI

CAL CONDITION WAS STATIONARY AND RECOMMENDED THAT THE CLAIM BE CLOSED• 

THE BOARD FINDS THAT THE ONL.Y RESPONSIBILITY WHICH COULD BE 
IMPOSED UPON THE EMPLOYER IS FOR CLAIMANT'S CONDITION WHICH RESULTED 
DIRECTLY FROM HER INDUSTRIAL INJURY ON JUNE 10 1 197 0 1 HER SECOND AUTO
MOBILE ACCIDENT• THE EMP.LOYER IS NOT RESPONSIBLE MERELY BECAUSE 
BEFORE CLAIMANT FULLY RECOVERED FROM HER INDUSTRIAL ACCIDENT, SHE 
SUFFERED SUBSEQUENT INJURIES WHICH WERE NOT WORK-RELATED BUT DID 
HAVE THE EFFECT OF PROLONGING CLAIMANT'S CONDITION• 

THE BOARD FINDS THAT CLAIMANT HAS NOT BEEN ADEQUATELY COMPEN
SATED FOR HER LOSS OF WAGE EARNING CAPACITY, AFTER TAKING INTO CONSI
DERATION AL.L THE FACTORS ENUMERATED IN SURRATT Ve GUNDERSON BROS• 
( UNDER_SCORED) • 2 5 9 OR 6 5 • THE BOARD CONCLUDES THAT CLAIMANT IS EN
TITLED TO AN AWARD OF 96 DEGREES FOR 3 0 PER CENT UNSCHEDU.'-ED CERVICAL 
AND LEFT SHOULDER DISABILITY. 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 2 9 1 197 5 IS REVERSED. 

-63-

With respect to treatme t after the  o work related automobile

ACCID NT OF S PT MB R 1 9 , 1 9 73 , WHICH R QUIR D NO SURG RY BUT ONLY
ADDITIONAL M DICAL TR ATM NT, TH R F R  FOUND THAT TH INDUSTRIAL
INJURY OF JUN 1 0, 1 970 WAS A MAT RIAL CONTRIBUTING FACTOR FOR TH 
N  D OF THIS CONTINUING TR ATM NT AND CAR AND TH R FOR TH R SPON
SIBILITY OF TH  MPLOY R,

On TH ISSU OF WH TH R OR NOT cla mant s CONDITION IS M DICALLY
STATIONARY AND, IF SO, WH N IT B CAM M DICALLY STATIONARY, TH R F R  
FOUND THAT AT TH TIM TH CLAIM WAS CLOS D ON NOV MB R 15, 1972
CLAIMANT WAS IN TH HOSPITAL PR PARATORY TO UND RGOING TR ATM NT BY
WAY OF MANI PULATION OF H R N CK UND R AN STH SIA TH  VID NC DO S
NOT INDICAT WH TH R OR NOT TH  VALUATION DIVISION OF TH BOARD WAS
AWAR OF THIS AT THAT TIM , N V RTH L SS, TH R F R  CONCLUD D THAT,
BAS D UPON TH M DICAL R CORDS AND TH T STIMONY OF TH CLAIMANT,
WHO WAS FOUND TO B A CR DIBL WITN SS IN H R OWN B HALF, THAT CLAIM
ANT'S CONDITION WAS NOT STATIONARY AT THAT TIM .

The referee co cluded that because of the co fusio OF ACCI
D NTS, THROUGH NO FAULT OF CLAIMANT, P NALTI S WOULD NOT B IN ORD R
AS TH  MPLOY R WAS C RTAINLY  NTITL D TO R QUIR TH CLAIMANT TO
PROV TH COMP NSABILITY OF TH PARTIAL D NIALS HOW V R, B CAUS 
PARTIAL ACC PTANC S W R ORD R D A R ASONABL ATTORN Y'S F  WILL
B AWARD D PAYABL BY TH  MPLOY R.

The board, o de  ovo review, does  ot co cur i the fi di gs

AND CONCLUSIONS OF TH R F R  . TH BOARD FINDS THAT CLAIMANT* S CON
DITION WHICH WAS TH R SULT OF H R WORK R LAT D AUTOMOBIL ACCID NT
WAS STATIONARY ON S PT MB R 1 5 , 1 9 72 , TH DAT CLAIMANT1 S COMP N
SATION FOR T MPORARY TOTAL DISABILITY BY TH D T RMINATION ORD R
MAIL D NOV MB R 1 5 , 1 9 72 , ALTHOUGH TH R IS  VID NC THAT CLAIMANT
WAS NOT M DICALLY STATIONARY AT THAT TIM AS A R SULT OF TH NON
WORK R LAT D ADDITIONAL INJURY AND TH R QUIR D OP RATION. DR. PLATN R,
CLAIMANT'S TR ATING PHYSICIAN, D FINIT LY INDICAT D THAT TH 
WORK R LAT D INJURI S W R OR WOULD HAV B  N STATIONARY AT L AST
BY S PT MB R 1 5 , 1 9 72 HAD IT NOT B  N FOR TH SUBS QU NT INJURI S
WHICH W R NON WORK R LAT D. DR. K IST  STIMAT D THAT BUT FOR TH 
NON WORK R LAT D OP RATIONS, CLAIMANT WOULD HAV FULLY R COV R D
WITHIN 6 TO 9 MONTHS AFT R H R THIRD OP RATION WHICH WOULD HAV MAD 
CLAIMANT'S CONDITION STATIONARY SOM TIM B TW  N D C MB R 197 1 AND
MARCH 1 9 72 . AFT R A COMPL T  XAMINATION TH BACK  VALUATION CLINIC
IN TH IR R PORT OF S PT MB R 1 4 , 1 9 72 CONCLUD D THAT CLAIMANT'S M DI
CAL CONDITION WAS STATIONARY AND R COMM ND D THAT TH CLAIM B CLOS D.

The board fi ds that the o ly respo sibility which could be
IMPOS D UPON TH  MPLOY R IS FOR CLAIMANT'S CONDITION WHICH R SULT D
DIR CTLY FROM H R INDUSTRIAL INJURY ON JUN 1 0 , 1 9 70 , H R S COND AUTO
MOBIL ACCID NT, TH  MPLOY R IS NOT R SPONSIBL M R LY B CAUS 
B FOR CLAIMANT FULLY R COV R D FROM H R INDUSTRIAL ACCID NT, SH 
SUFF R D SUBS QU NT INJURI S WHICH W R NOT WORK-R LAT D BUT DID
HAV TH  FF CT OF PROLONGING CLAIMANT'S CONDITION,

The board fi ds that claima t HA  ot bee adequately compe 

sated FOR H R LOSS OF WAG  ARNING CAPACITY, AFT R TAKING INTO CONSI
D RATION ALL TH FACTORS  NUM RAT D IN SURRATT V. GUND RSON BROS.
(UND RSCOR D) , 2 5 9 OR 6 5. TH BOARD CONCLUD S THAT CLAIMANT IS  N
TITL D TO AN AWARD OF 96 D GR  S FOR 3 0 P R C NT UNSCH DUL D C RVICAL
AND L FT SHOULD R DISABILITY.

ORDER
The order of the referee d ted September 29, 197 is reversed.
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IS AWARDED 9 6 DEGREES OF A MAXI MUM OF 3 2 0 DEGREES 
FOR UNSCHEDULED CERVICAL AND LEFT SHOULDER DISABILITY• 

ALTHOUGH THE EMPLOYER PREVAILED ON REVIEW, THE CLAIMANT'S 
COMPENSATION FOR HER UNSCHEDULED DISABILITY HAS BEEN INCREASED BY 
THE BOARD, THEREFORE, CLA'IMANT' S COUNSEL IS ALLOWED AS A REASON
ABLE ATTORNEY'S FEE FOR HIS SERVICES AT BOARD REVIEW, 2 5 PER CENT 
OF THE COMPENSATION INCREASED BY THIS ORDER ON REVIEW, PAYABLE OUT 
OF SAID COMPENSATION AS PAID 1 NOT TO EXCEED THE SUM OF 1 , 0 0 0 DOLLAR Se 

WCB CASE NO. 75-1967 

JOHN GEORGE, CLAIMANT 
MYRICK, COULTER, SEAGRAVES AND NEALY, 

CLAIMANT'S ATTYSe 
DEPT• OF JUSTICE, DEFENSE ATTYe 
REQUEST FOR REVIEW BY SAIF 

APRIL 8, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW av THE BOARD 
. OF THE REFEREE'S ORDER WHICH REMANDED TO IT CLAIMANT'S CL.AIM FOR THE 

PAYMENT OF BENEFITS AS PROVIDED BY STATUTE FROM THE DATE OF THE INJURY 
UNTIL CLOSURE PURSUANT TO ORS 6 5 6 • Z 6 8 • 

CLAIMANT IS A 2 9 YEAR OLD SALESMAN FOR AN AUTOMOBILE WAREHOUSE 
DISTRIBUTOR AND IN THE COURSE OF HIS EMPLOYMENT HE USES HIS OWN CAR 
AND IS REQUIRED TO CARRY CATALOGS AND BROCHURES IN A WOODEN BOX DESIGNED 
TO FIT IN THE 'BACK SEAT OF THE CAR• THIS BOX WEIGHED BETWEEN 75 AND 
I 00 POUNDS AND THE PLACEMENT OF THE HANDLES ON EACH SIDE OF THE BOX 
WAS S.O LOW THAT WHEN TWO PERSONS ATTEMPTED TO CARRY IT IT WAS RATHER 

UNWIELDY• 

SHORTLY PRIOR TO FEBRUARY 3, 19 7 5 CLAIMANT WAS PREPARING TO MAKE 
A SALES TRIP TO ROSEBUR<s IN HIS 1 966 MUSTANG CONVERTIBLE - CLAIMANT 
ASSISTED THE SON OF THE EMPLOYER'S MANAGER IN CARRYING THE BOX OUT TO 
THE CAR AND THEN PLACING IT IN THE BACK DIRECTLY BEHIND THE DRIVER'S 
SEAT• CLAIMANT WAS IN A RATHER AWKWARD POSITION WITH HIS LEFT HAND 
AGAINST THE DOOR PILLAR POST AND HIS RIGHT HAND G'RASPING ONE OF THE BOX 
HANDLES WHILE THE TWO OF THEM ATTEMPTED TO MANEUVER THE BOX UP AND 
BEHIND THE FRONT SEAT INTO THE BACK SEATe CLAIMANT ADMITTED HE WAS 
NOT AWARE OF ANY SPECIFIC INJURY DURING HIS MANEUVER BUT DID FEEL A 
r STRAIN'• THE CLAIMANT TESTIFIED THIS WAS DONE ON THE FIRST DAV THE 
BOX WAS READY AND USE De HE WASN'T SURE OF .THE DATE BUT SAID THAT IT 

. WOULD HAVE BEEN WITHIN THE EIGHT DAV PERIOD PRIOR TO HIS EXAMINATION 
av DR. MCCARTHY ON FEBRUARY 3 1 197 5 • · DR. MCCARTHY TOOK CHEST X-RAYS 
AND TREATED CLAIMANT WITH CERTAIN MEDICATION AND SUBSEQUENTLY REFERRED 
HIM TO DRe RENAUD, AN ORTHOPEDIC SURGEON• 

0N FEBRUARY 6 1 197 5 1 THREE DAYS AFTER F.IRST SEEING DR• MCCARTHY, 
CLAIMANT QUIT BECAUSE OF HIS INABILITY TO DRIVE A CAR - HE TESTIFIED THAT 
BETWEEN THE 3 RD AND 6 TH OF FEBRUARY HE HAD TOLD HIS EMPLOYER THAT THE 
PAIN IN HIS SHOULDER WAS GETTING SO BAD HE COULD NOT USE HIS ARM EVEN 

WITHIN HALF HIS CAPABJLITV• HE THOUGHT HE HAD MENTIONED TO THE EMPLOYER 
THAT THERE WAS A POSSIBILITY THAT PLACING THE BOX IN THE CAR MIGHT HAVE 
HAO SOMETHING TO DO WITH THIS BUT HE WASN'T SUREe 

0Re RENAUD, AFTER A NEUROLOGICAL EXAMJNATION OF CLAIMANT, WAS 
OF THE IMPRESSION CLAIMANT HAD A CERVICAL SPONDVL.OSIS WITH ACUTE EXA
CERBATION BUT HE DID NOT RULE ON THE POSSIBILITY OF NERVE ROOT IMPINGE
MENT AND SUGGESTED CONSERVATIVE TREATMENT TOGETHER \NITH PHYSICAL 

-64-

Claima t is awarded 96 degrees of a maximum of 320 degrees

FOR UNSCH DUL D C RVICAL AND L FT SHOULD R DISABILITY.

Although the employer prevailed o review, the claima t's
COMP NSATION FOR H R UNSCH DUL D DISABILITY HAS B  N INCR AS D BY
TH BOARD, TH R FOR , CLAIMANT'S COUNS L IS ALLOW D AS A R ASON
ABL ATTORN Y'S F  FOR HIS S RVIC S AT BOARD R VI W, 2 5 P R C NT
OF TH COMP NSATION INCR AS D BY THIS ORD R ON R VI W, PAYABL OUT
OF SAID COMP NSATION AS PAID, NOT TO  XC  D TH SUM OF 1 , 0 00 DOLLARS.

WCB CA E NO. 75-1967 APRIL 8, 1976

JOHN GEORGE, CLAIMANT
MYRICK, COULT R, S AGRAV S AND N ALY,

cla mant s ATTYS.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY SAIF

Reviewed by board members moore a d Phillips.

The state accide t i sura ce fu d requests review by the board
OF TH referee s ORD R WHICH R MAND D TO IT CLAIMANT'S CLAIM FOR TH 
PAYM NT OF B N FITS AS PROVID D BY STATUT FROM TH DAT OF TH INJURY
UNTIL CLOSUR PURSUANT TO ORS 656.268.

Claima t is a 29 year old salesma for a automobile warehouse

DISTRIBUTOR AND IN TH COURS OF HIS  MPLOYM NT H US S HIS OWN CAR
AND IS R QUIR D TO CARRY CATALOGS AND BROCHUR S IN A WOOD N BOX D SIGN D
TO FIT IN TH BACK S AT OF TH CAR. THIS BOX W IGH D B TW  N 7 5 AND
100 POUNDS AND TH PLAC M NT OF TH HANDL S ON  ACH SID OF TH BOX
WAS SO LOW THAT WH N TWO P RSONS ATT MPT D TO CARRY IT IT WAS RATH R
UNW I LDY.

Shortly prior to Febru ry 3, 197 cl im nt w s prep ring to m ke
A SAL S TRIP TO ROS BURS IN HIS 1 96 6 MUSTANG CONV RTIBL CLAIMANT
ASSIST D TH SON OF TH  MPLOY R'S MANAG R IN CARRYING TH BOX OUT TO
TH CAR AND TH N PLACING IT IN TH BACK DIR CTLY B HIND TH DRIV R'S
S AT. CLAIMANT WAS IN A RATH R AWKWARD POSITION WITH HIS L FT HAND
AGAINST TH DOOR PILLAR POST AND HIS RIGHT HAND GRASPING ON OF TH BOX
HANDL S WHIL TH TWO OF TH M ATT MPT D TO MAN UV R TH BOX UP AND
B HIND TH FRONT S AT INTO TH BACK S AT. CLAIMANT ADMITT D H WAS
NOT AWAR OF ANY SP CIFIC INJURY DURING HIS MAN UV R BUT DID F  L A
'STRAIN'. TH CLAIMANT T STIFI D THIS WAS DON ON TH FIRST DAY TH 
BOX WAS R ADY AND US D. H WASN'T SUR OF TH DAT BUT SAID THAT IT
WOULD HAV B  N WITHIN TH  IGHT DAY P RIOD PRIOR TO HIS  XAMINATION
BY DR. MCCARTHY ON F BRUARY 3 , 1 9 7 5 . DR, MCCARTHY TOOK CH ST X RAYS
AND TR AT D CLAIMANT WITH C RTAIN M DICATION AND SUBS QU NTLY R F RR D
HIM TO DR. R NAUD, AN ORTHOP DIC SURG ON.

On F BRUARY 6 , 1 9 7 5 , THR  DAYS AFT R FIRST S  ING DR. MCCARTHY,
CLAIMANT QUIT B CAUS OF HIS INABILITY TO DRIV A CAR H T STIFI D THAT
B TW  N TH 3RD AND 6 TH OF F BRUARY H HAD TOLD HIS  MPLOY R THAT TH 
PAIN IN HIS SHOULD R WAS G TTING SO BAD H COULD NOT US HIS ARM  V N
WITHIN HALF HIS CAPABILITY. H THOUGHT H HAD M NTION D TO TH  MPLOY R
THAT TH R WAS A POSSIBILITY THAT PLACING TH BOX IN TH CAR MIGHT HAV 
HAD SOM THING TO DO WITH THIS BUT H WASN'T SUR ,

Dr. R NAUD, AFT R A N UROLOGICAL  XAMINATION OF CLAIMANT, WAS
OF TH IMPR SSION CLAIMANT HAD A C RVICAL SPONDYLOSIS WITH ACUT  XA
C RBATION BUT H DID NOT RUL ON TH POSSIBILITY OF N RV ROOT IMPING 
M NT AND SUGG ST D CONS RVATIV TR ATM NT TOG TH R WITH PHYSICAL
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THERAPY FOR THE CERVI~AL AREA IN TERMS OF TRACTION, HEAT AND MASSAGE 0 

ON FEBRUARY 21 1 1975 DR 0 RENAUD REFERRED CLAIMANT TO DR 0 CAMPAGNA 

FOR A DETERMINATION WITH RESPECT TO PRESENCE OF A HERNIATED DISC 0 DR 0 
CAMPAGNA EXAMINED CLAIMANT ON MARCH 6 0 1 975 AND FOUND SEVERE NERVE 

ROOT COMPRESSION C7 RIGHT, SECONDARY TO PROTRUDED C6 -7 DISC, ON THE 

RIGHT 0 OR 0 •CAMPAGNA PERFORMED A DECOMPRESSIVE LAMINOTOMY OF C6 -7 • 
RIGHT, WITH REMOVAL OF EXTRUDED CERVICAL DISC ON MARCH 1 2 1 197 5 • 

ON APRIL I• l 975 CLAIMANT FILED A CLAIM AND ON MAY 8, I 975 THE 
FUND DENIED THE CLAIM, STATING THE CLAIMANT'S CONDITION AS DIAGNOSED 

BY DR 0 CAMPAGNA WAS .NOT RELATED TO HIS ON-THE-JOB ACTIVITIES AS A 

SALESMAN. 

ON JULY 2 I • I 9 7 5 DR 0 HARWOOD ADVI SEO THE FUND THAT IT WAS NOT 
MEDICALLY PROBABLE THAT THE CONDITION FOR WHICH DR 0 CAMPAGNA PERFORMED 

THE SURGERY WAS CAUSALLY CONNECTED WITH HIS EMPLOYMENT 0 HE STATED 

THAT IT WOULD BE MOST UNUSUAL TO HAVE A HERNIATED NUCLEUS PULPOSUS 

OCCURRING SPONTANEOUSLY WITHOUT INJURY. 

THE REFEREE FOUND CLAIMANT TO BE A CREDIBLE WITNESS - ALSO, THE 
EMPLOYER TESTIFIED THAT HE THOUGHT CLAIMANT, WHO HAD WORKED FOR HIM 

FOR A PERIOD OF THREE YEARS, WAS A VERY CREDIBLE PERSON. THE REFEREE 

FOUND THAT ALTHOUGH THERE WAS SOME QUESTION AS TO THE EXACT TIME THE 

INCIDENT OCCURRED, THERE WAS NO EVIDENCE OF' ANY OTHER ACTIVITY IN WHICH 

CLAIMANT WAS ENGAGED, EITHER BEFORE OR AFTER THIS TWISTING- LOADING 

INCIDENT, THAT COULD HAVE IN ANY WAY CAUSED A STRAIN OR INJURY TO HIS 

BACK 0 

BASED UPON THE MEDICAL REPORTS, CLAIMANT'S TESTIMONY AND THE 

EXHIBITS, THE REFEREE CONCLUDED THAT THERE WAS NOTHING THEREIN TO DIS

CREDIT CLAIMANT'S TESTIMONY - ACTUALLY HIS STORY WAS SUPPORTED BY 

SUCH MEDICAL REPORTS 0 

THE FUND ATTEMPTED TO RELY ON AN ALLEGED DELAY IN FILING THE CLAIM 
BY CLAIMANT 0 IT CONTENDED THAT CLAIMANT HAD FILED A CLAIM FOR AN INDUS-

TRIAL INJURY PREVIOUSLY AND, THEREFORE, SHOULD HAVE BEEN AWARE OF THE 

CLAIM FILING PROCE DURES 0 THE REFEREE FOUND THAT THE PREVIOUS INDUSTRIAL 
INJURY TO WHICH THE FUN � ~ ALLUDED OCCURRED ON DECEMBER 2, 197 2 AND IT WAS 

NOT UNTIL FEBRUARY 2 I • 1 9 7 3, OVER TWO MONTHS LATER, THAT THE CLAIMANT 
FILED A CLAIM. HE CONCLUDED THAT THIS CERTAINLY DID NOT INDICATE CLAIM

ANT HAD ANY KNOWLEDGE OF CLAIM FILING PROCEDURES, TO THE CONTRARY, IT 

WAS GROUNDS FOR BELIEVING THAT THE CLAIMANT WAS UNAWARE OF THE NECES

SITY FOR PROMPT REPORTING OF INDUSTRIAL INJURY 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE REFEREE'S 

ORDER 0 

THE FUND RELIED PRIMARILY ON DR 0 HARWOOD' S REPORT WHICH STATED, 

IN EFFECT, THAT IT IS NECESSARY TO HAVE SPONTANEOUS TRAUMA TO CAUSE 

HERNIATION OF A DISC AND THAT THERE WAS NO EVIDENCE OF A TRAUMATIC 

EVENT. THE BOARD FINDS THAT THE INCIDENT AT WORK, 1 0 Eo I THE LIFTING 

OF AND REACHING BACK WITH THE BOX, A HEAVY, AWKWARD PIECE OF EQUIP

MENT, WHICH RESULTED AT THE TIME IN A PULLING SENSATION OF FEELING 

IN THE NECK 1 RESOLVED LATER INTO A PAIN PROBLEM REQUIRING SURGERY IS 

AN ADEQUATE DESCRIPTION, WHICH WAS UNIMPEACHED, OF A CHAIN OF EVENTS 

TYING THE NEED FOR MEDICAL CARE AND TREATMENT TO THE ON-THE-JOB OC

CURRENCE0 

ORDER 

THE ORDER OF THE REFEREE DATED SEPTEMBER 3 0 1 197 5 IS AFFIRMED 0 

-6 5 -

TH RAPY FOR TH C RVICAL AR A IN T RMS OF TRACTION, H AT AND MASSAG ,

On F BRUARY 2 1 , 1 97 5 DR, R NAUD R F RR D CLAIMANT TO DR, CAMPAGNA
FOR A D T RMINATION WITH R SP CT TO PR S NC OF A H RNIAT D DISC, DR.
CAMPAGNA  XAMIN D CLAIMANT ON MARCH 6 , 1 9 7 5 AND FOUND S V R N RV 
ROOT COMPR SSION C7 RIGHT, S CONDARY TO PROTRUD D C6 -7 DISC, ON TH 
RIGHT, DR. CAMPAGNA P RFORM D A D COMPR SSIV LAM I NOTOMY OF C6 7 ,
RIGHT, WITH R MOVAL OF  XTRUD D C RVICAL DISC ON MARCH 1 2 , 1 97 5 .

On APRIL 1 , 1 97 5 CLAIMANT FIL D A CLAIM AND ON MAY 8 , 1 97 5 TH 
FUND D NI D TH CLAIM, STATING TH CLAIMANT S CONDITION AS DIAGNOS D
BY DR. CAMPAGNA WAS NOT R LAT D TO HIS ON-TH -JOB ACTIVITI S AS A
SAL SMAN.

On JULY 2 1 , 1 9 7 5 DR. HARWOOD ADVIS D TH FUND THAT IT WAS NOT
M DICALLY PROBABL THAT TH CONDITION FOR WHICH DR. CAMPAGNA P RFORM D
TH SURG RY WAS CAUSALLY CONN CT D WITH HIS  MPLOYM NT. H STAT D
THAT IT WOULD B MOST UNUSUAL TO HAV A H RNIAT D NUCL US PULPOSUS
OCCURRING SPONTAN OUSLY WITHOUT INJURY.

The referee fou d claima t to be a credible wit ess also, the

 MPLOY R T STIFI D THAT H THOUGHT CLAIMANT, WHO HAD WORK D FOR HIM
FOR A P RIOD OF THR  Y ARS, WAS A V RY CR DIBL P RSON. TH R F R  
FOUND THAT ALTHOUGH TH R WAS SOM QU STION AS TO TH  XACT TIM TH 
INCID NT OCCURR D, TH R WAS NO  VID NC OF ANY OTH R ACTIVITY IN WHICH
CLAIMANT WAS  NGAG D,  ITH R B FOR OR AFT R THIS TWISTING LOADING
INCID NT, THAT COULD HAV IN ANY WAY CAUS D A STRAIN OR INJURY TO HIS
BACK.

B sed upon the medic l reports, cl im nt’s testimony  nd the
 XHIBITS, TH R F R  CONCLUD D THAT TH R WAS NOTHING TH R IN TO DIS
CR DIT CLAIMANT S T STIMONY ACTUALLY HIS STORY WAS SUPPORT D BY
SUCH M DICAL R PORTS.

The fund  ttempted to rely on  n  lleged del y in filing the cl im
BY CLAIMANT. IT CONT ND D THAT CLAIMANT HAD FIL D A CLAIM FOR AN INDUS
TRIAL INJURY PR VIOUSLY AND, TH R FOR , SHOULD HAV B  N AWAR OF TH 
CLAIM FILING PROC DUR S. TH R F R  FOUND THAT TH PR VIOUS INDUSTRIAL
INJURY TO WHICH TH FUND ALLUD D OCCURR D ON D C MB R 2 , 1 9 7 2 AND IT WAS
NOT UNTIL F BRUARY 2 1 , 1 9 73 , OV R TWO MONTHS LAT R, THAT TH CLAIMANT
FIL D A CLAIM. H CONCLUD D THAT THIS C RTAINLY DID NOT INDICAT CLAIM
ANT HAD ANY KNOWL DG OF CLAIM FILING PROC DUR S, TO TH CONTRARY, IT
WAS GROUNDS FOR B LI VING THAT TH CLAIMANT WAS UNAWAR OF TH N C S
SITY FOR PROMPT R PORTING OF INDUSTRIAL INJURY.

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH R F R  'S
ORD R.

The fu d relied primarily o dr. harwood's report which stated,
IN  FF CT, THAT IT IS N C SSARY TO HAV SPONTAN OUS TRAUMA TO CAUS 
H RNIATION OF A DISC AND THAT TH R WAS NO  VID NC OF A TRAUMATIC
 V NT. TH BOARD FINDS THAT TH INCID NT AT WORK, I. . , TH LIFTING
OF AND R ACHING BACK WITH TH BOX, A H AVY, AWKWARD PI C OF  QUIP
M NT, WHICH R SULT D AT TH TIM IN A PULLING S NSATION OF F  LING
IN TH N CK, R SOLV D LAT R INTO A PAIN PROBL M R QUIRING SURG RY IS
AN AD QUAT D SCRIPTION, WHICH WAS UNIMP ACH D, OF A CHAIN OF  V NTS
TYING TH N  D FOR M DICAL CAR AND TR ATM NT TO TH ON-TH -JOB OC
CURR NC .

ORDER
The order of the referee d ted September 30, 197 is  ffirmed.
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COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW 1 THE SUM OF 400 

DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 

CLAIM NO. C 604 8821 REG 

FREDERICK J. ESTABROOK, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER, 

DEFENSE ATTYS 0 

ORDER 

APRIL 8, 1976 

ON MARCH 2 2 • 1 9 7 6 THE BOARD ENTERED ITS OWN MOTION DETER MI NA

TION IN THE ABOVE ENTITLED MATTER. ON MARCH 30 • 1 976 THE BOARD WAS 

INFORMED THAT ON FEBRUARY 11, 1 976, THE EMPLOYER, AND ITS CARRIER, 

HAD VOLUNTARILY REOPENED CLAIMANT'S CLAIM AND WAS GOING TO ASK FOR 

A NEW DETERMINATION ORDER 0 BECAUSE OF THIS VOLUNTARY REOPENING, THE 

CLAIMANT, ON FEBRUARY 1 6 • 1976, WITHDREW THE REQUEST FOR HEARING 

WHICH HE HAD TIMELY FILED WITH THE BOARD ON MARCH 5, 1975 QUESTIONING 

THE ADEQUACY OF THE THIRD DETERMINATION ORDER DATED FEBRUARY 25, 1975 0 

THE BOARD FINDS THAT HAD THE MATTER BEEN HEARD BY A REFEREE ON 

THE DATE SET FOR HEAR ING, MARCH 5, 1 9 7 6, AN ORDER COULD HAVE BEEN 

ENTERED BY THE REFEREE, DEPENDING UPON THE EVIDENCE ADDUCED AT THE 

HEARING, REMANDING THE CLAIM TO THE CARRIER FOR PAYMENT OF COMPEN

SATION PURSUANT TO LAW UNTIL THE CLAIM WAS AGAIN CLOSED UNDER THE 

PROVISIONS OF ORS 6 5 6 • 2 6 8 • THE CLAIMANT WITHDREW HIS REQUEST FOR 

HEARING ONLY BECAUSE THE CARRIER VOLUNTARILY REOPENED HIS CLAIM. 

BASED UPON THE FOREGOING CIRCUMSTANCES, THE BOARD CONCLUDES 

THAT WHEN THE CARRIER REQUESTED CLOSURE OF THE CLAIM AND A DETERMINA

TION OF CLAIMANT'S DISABILITY, SUCH CLOSURE AND DETERMINATION SHOULD 

HAVE BEEN MADE PURSUANT TO ORS 6 5 6 • 2 6 8 - THAT TH IS IS NOT A MATTER 

TO BE DETERMINED UNDER THE BOARD'S OWN MOTION JURISDICTION GRANTED 

BY ORS 656 0 278 DESPITE THE FACT THAT CLAIMANT'S AGGRAVATION RIGHTS 

HAVE EXPIRED 0 

THE BOARD FURTHER CONCLUDES THAT ALTHOUGH CLAIMANT DID NOT 

HAVE THE RIGHT TO FILE A CLAIM FOR AGGRAVATION UNDER THE PROVISIONS 

OF ORS 6 5 6 0 2 7 3, HE DID HAVE ONE YEAR FROM THE DATE OF THE THIRD DETER

MINATION ORDER WITHIN WHICH TO REQUEST A HEARING THEREON 0 CLAIMANT 

HAD MADE SUCH REQUEST WHICH WAS THE BASIS FOR THE VOLUNTARY REOPENING 

OF THE CLAIM BY THE CARRIER 0 

ORDER 

THE OWN MOTION DETERMINATION ORDER ENTERED BY THE WORKMEN'S 
COMPENSATION BOARD ON MARCH 2 2, 197 6 IS HEREBY SET ASIDE IN ITS 

ENTIRETY, AND THE CLAIM IS REMANDED TO THE EVALUATION DIVISION FOR 

CLOSURE PURSUANT TO ORS 6 5 6 • 2 6 8 • 

-66-
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Claima t’s cou sel is awarded as a reaso able attor ey’s fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 4 00
DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND,

CLAIM NO. C 604 8821 REG APRIL 8, 1976

FREDERICK J. E TABROOK, CLAIMANT
 MMONS, KYL , KROPP AND KRYG R,

D F NS ATTYS.
ORD R

On MARCH 22, 1 976 TH BOARD  NT R D ITS OWN MOTION D T RMINA

TION IN TH ABOV  NTITL D MATT R. ON MARCH 3 0 , 1 9 76 TH BOARD WAS
INFORM D THAT ON F BRUARY 1 1 , 1 9 76 , TH  MPLOY R, AND ITS CARRI R,
HAD VOLUNTARILY R OP N D CLAIMANT S CLAIM AND WAS GOING TO ASK FOR
A N W D T RMINATION ORD R. B CAUS OF THIS VOLUNTARY R OP NING, TH 
CLAIMANT, ON F BRUARY 1 6 , 1 9 76 , WITHDR W TH R QU ST FOR H ARING
WHICH H HAD TIM LY FIL D WITH TH BOARD ON MARCH 5 , 1 9 75 QU STIONING
TH AD QUACY OF TH THIRD D T RMINATION ORD R DAT D F BRUARY 2 5 , 1 9 7 5 .

The board fi ds that had the matter bee heard by a referee o 

TH DAT S T FOR H ARING, MARCH 5 , 1 9 76 , AN ORD R COULD HAV B  N
 NT R D BY TH R F R  , D P NDING UPON TH  VID NC ADDUC D AT TH 
H ARING, R MANDING TH CLAIM TO TH CARRI R FOR PAYM NT OF COMP N
SATION PURSUANT TO LAW UNTIL TH CLAIM WAS AGAIN CLOS D UND R TH 
PROVISIONS OF ORS 6 56.2 6 8 . TH CLAIMANT WITHDR W HIS R QU ST FOR
H ARING ONLY B CAUS TH CARRI R VOLUNTARILY R OP N D HIS CLAIM.

B sed upon the foregoing circumst nces, the bo rd concludes
THAT WHEN THE CARRIER REQUESTED CLOSURE OF THE CLAIM AND A DETERMINA
TION OF CLAIMANT S DISABILITY, SUCH CLOSURE AND DETERMINATION SHOULD
HAVE BEEN MADE PURSUANT TO ORS 6 6.268 THAT THIS IS NOT A MATTER
TO BE DETERMINED UNDER THE BOARD* S OWN MOTION JURISDICTION GRANTED
BY ORS 6 6.278 DESPITE THE FACT THAT CLAIMANT1 S AGGRAVATION RIGHTS
HAVE EXPIRED.

The bo rd further concludes th t  lthough cl im nt did not
HAV TH RIGHT TO FIL A CLAIM FOR AGGRAVATION UND R TH PROVISIONS
OF ORS 6 5 6.2 7 3 , H DID HAV ON Y AR FROM TH DAT OF TH THIRD D T R
MINATION ORD R WITHIN WHICH TO R QU ST A H ARING TH R ON. CLAIMANT
HAD MAD SUCH R QU ST WHICH WAS TH BASIS FOR TH VOLUNTARY R OP NING
OF TH CLAIM BY TH CARRI R.

ORDER
The ow motio determi atio order e tered by the workme ’s

COMP NSATION BOARD ON MARCH 2 2 , 1 9 7 6 IS H R BY S T ASID IN ITS
 NTIR TY, AND TH CLAIM IS R MAND D TO TH  VALUATION DIVISION FOR
CLOSUR PURSUANT TO ORS 656.268.

-6 6-
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CASE NO. 
WCB CASE NO. 

RAM LAKHAM, CLAIMANT 
POZZI• WILSON AND ATCHISON• 

CLAIMANT'S ATTYS 0 

75-2521 
75-2522 

MC KEOWN, NE:WHOUSE, FOSS AND WHITTY, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

APRIL 8, 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

1976 

CLAIMANT REQUESTS THE BOARD TO REVIEW THE REFEREE'S ORDER IN 
WHICH HE AFFIRMED THE EMPLOYER'S DENIAL OF RESPONSIBILITY FOR HOSPI

TAL COSTS INCURRED BY CLAIMANT FROM MARCH 6 TO 1 2, 1 9 7 5 • 

CLAIMANT IS A 44 YEAR OLD MILL WORKER WHO CAME FROM THE FIJI 

ISLANDS IN 1968 0 HE SUSTAINED A COMPENSABLE INJURY TO HIS ELBOW ON 

DECEMBER 31, 1970 AND A COMPENSABLE BACK INJURY ON DECEMBER 20, 1971 0 

THE CLAIMS REMAIN IN AN OPEN STATUS 0 

BY JUNE 1 972, DR 0 COX FELT CLAIMANT HAD RECEIVED MAXIMUM RELIEF 

FOR HIS SIDE AND BACK COMPLAINTS AND IT REMAINED QUESTIONABLE THAT 

CLAIMANT WOULD RETURN TO MILL WORK 0 

CLAIMANT WAS HOSPITALIZED FROM MARCH 6 TO 12, 1975 FOR A DIAG-

NOSTIC WORKUP 0 DR 0 COX, THE TREATING PHYSICIAN, ASCRIBED CLAIMANT'S 

HOSPITALIZATION TO DIVERT ICULOS IS WI TH ABDOMINAL PAIN, AND X-RAYS 

WERE TAKEN TO RULE OUT WHETHER OR NOT THIS WAS HIS BACK BOTHERING 

HI M 0 TH IS PROCEDURE CONFIRMED THAT CLAIMANT'S HOSPITALIZATION WAS 

DUE TO THE INTESTINAL DISORDER, DIABETES AND GOUT 0 AND WAS NOT RELATED 

TO EITHER OF THE INDUSTRIAL CLAIMS 0 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDING OF THE 

REFEREE THAT COMPENSATION CANNOT BE AWARDED UNLESS THERE IS COMPE

TENT EVIDENCE THAT A MEDICAL-CAUSAL RELATIONSHIP EXISTS BETWEEN THE 

EMPLOYMENT AND THE ALLEGED DISABILITY, THE FACT THAT CLAIMANT ENTERED 

THE HOSPITAL WITH BACK AND SIDE PAIN AND UNDERWENT THE MEDICAL DIAG

NOSTIC TESTS NECESSARY TO DETERMINE THE REAL CAUSE DOES NOT MAKE THE 

CLAIM COMPENSABLE. THE REQUISITE MEDICAL-CAUSAL RELATIONSHIP HAD 

NOT BEEN ESTABLISHED. 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 4, 197 5 IS AFFIRMED 0 

WCB CASE NO. 75-3337 

ORVILE L. LYONS, CLAIMANT 
MOORE, WURTZ AND LOGAN 0 

C_LAI MANT' S ATTYS 0 

DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

.A.PRIL 8, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS THE BOARD REVIEW THE REFEREEY S ORDER WHICH 
INCREASED CLAIMANT• S AWARD FOR PERMANENT PARTIAL RIGHT LEG DISABILITY 
FROM 1 0 PER CENT TO 2 0 PER CENT LOSS OF THE RIGHT LEG, CONTENDING HE 
IS ENTITLED TO A GREATER AWARD OF PERMANENT DISABILITY. 
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WCB CA E NO,
WCB CA E NO,

75-2521
75-2522

APRIL 8, 1976

RAM LAKHAM, CLAIMANT
POZZl, WILSON AND ATCHISON,

cla mant s ATTYS,
MC K OWN, N WHOUS , FOSS AND WHITTY,

D F NS ATTYS,
R QU ST FOR R VI W BY CLAIMANT

PHILLIPS,

TH R F R  'S ORD R IN
WHICH H AFFIRM D TH  MPLOY R1 S D NIAL OF R SPONSIBILITY FOR HOSPI
TAL COSTS INCURR D BY CLAIMANT FROM MARCH 6 TO 1 2 , 1 9 7 5 .

Claima t is a 44 year old mill worker who came from the fiji

ISLANDS IN 1 9 6 8 . H SUSTAIN D A COMP NSABL INJURY TO HIS  LBOW ON
D C MB R 3 1 , 1 9 7 0 AND A COMP NSABL BACK I NJURY ON D C MB R 20, 1971 .
TH CLAIMS R MAIN IN AN OP N STATUS,

By JUN 1 972 , DR. COX F LT CLAIMANT HAD R C IV D MAXIMUM R LI F

FOR HIS SID AND BACK COMPLAINTS AND IT R MAIN D QU STIONABL THAT
CLAIMANT WOULD R TURN TO MILL WORK.

Claima t was hospitalized from march 6 to 12, 1975 for a diag

nost c WORKUP. DR. COX, TH TR ATING PHYSICIAN, ASCRIB D CLAIMANT'S
HOSPITALIZATION TO DIV RT1CULOSIS WITH ABDOMINAL PAIN, AND X RAYS
W R TAK N TO RUL OUT WH TH R OR NOT THIS WAS HIS BACK BOTH RING
HIM. THIS PROC DUR CONFIRM D THAT CLAIMANT'S HOSPITALIZATION WAS
DU TO TH INT STINAL DISORD R, DIAB T S AND GOUT, AND WAS NOT R LAT D
TO  ITH R OF TH INDUSTRIAL CLAIMS.

The board, o de  ovo review, co curs with the fi di g of the

R F R  THAT COMP NSATION CANNOT B AWARD D UNL SS TH R IS COMP 
T NT  VID NC THAT A M DICAL-CAUSAL R LATIONSHIP  XISTS B TW  N TH 
 MPLOYM NT AND TH ALL G D DISABILITY. TH FACT THAT CLAIMANT  NT R D
TH HOSPITAL WITH BACK AND SID PAIN AND UND RW NT TH M DICAL DIAG
NOSTIC T STS N C SSARY TO D T RMIN TH R AL CAUS DO S NOT MAK TH 
CLAIM COMP NSABL , TH R QUISIT M D 1CAL CAUSAL R LATIONSHIP HAD
NOT B  N  STABLISH D.

ORDER
The order of the referee dated December 4, 1975

WCB CA E NO. 75-3337 APRIL 8,

ORVILE L. LYON , CLAIMANT
MOORE, WURTZ AND LOGAN,
CLAIMANT'S ATTYS.

D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests the board review the referee's order which
i creased claima t's award for perma e t partial right leg disability

FROM 1 0 P R C NT TO 2 0 P R C NT LOSS OF TH RIGHT L G, CONT NDING H 
IS  NTITL D TO A GR AT R AWARD OF P RMAN NT DISABILITY.

IS AFFIRM D.

1976

Reviewed by bo rd members wilson  nd

Cl im nt requests the bo rd to review

' 
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JULY 17, 1974 CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS 

RIGHT KNEE WHEN HIS PREVIOUSLY INJURED LEFT KNEE GAVE WAY AND HE FEL.L 0 

DR• MCHOLICK PERFORMED SURGERY ON THE RIGHT KNEE IN FEBRUARY 197 5 • 

DESPITE EXTENSIVE PATHOLOGY AND REPAIR, DR 0 MCHOLICK' S CL.OSI NG EVALU

ATION REPORT REFLECTED CLAIMANT HAD PROGRESSED SATISFACTORILY BUT HE 

FELT THE KNEE WOULD CONTINUE TO HAVE SYMPTOMS OF DEGENERATIVE CHANGE 0 

CLAIMANT RETURNED TO WORK, NOT HIS FORMER JOB AT A ROCK CRUSHER, 

BUT TO LOG HAULING WHICH ALLOWED HIM TO BE IN A SITTING POSITION 7 5 

PER CENT OF THE Tl ME 0 THE DE TERM I NATION ORDER DATED JULY 1 5, 197 5, 

GRANTED CLAIMANT 1 5 DEGREES FOR 1 0 PER CENT PARTIAL LOSS OF THE RIGHT 

LEG. 

fN t 9 7 3 CLAIMANT HAD INJURED HIS LEFT KNEE AND HAD TWO SURGERIES 

PERFORMED BY DR 0 DONALD SCHROEDER• PURSUANT TO STIPULATION DATED 

JULY 3 1, t 9 7 4, CLAIMANT HAD RECEIVE � AN AWARD OF 7 0 PER CENT LOSS OF 
THE LEFT LEG 0 

CLAIMANT'S DISABILITY IS A SCHEDULED DISABILITY AND CAN ONLY BE 

MEASURED BY 'THE LOSS OF PHYSICAL FUNCTION. THE BOARD, ON DE NOVO 

REVIEW, FINDS THAT THE MEDICAL EVIDENCE DOES NOT SUPPORT A FINDING 

OF GREATER DISABILITY THAN THAT FOR WHICH CLAIMANT HAS BEEN AWARDED. 

THE BOARD AFFIRMS THE FINDINGS AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 8 1 I 9 7 5 IS AFF I RMED 0 

SAIF CLAIM NO. A 932648 

KATHLEEN SCRAMSTAD, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER, 

CLAIMANT' S ATTYS 0 

DEPT0 OF JUSTICE, DEFENSE ATTY. 

OWN MOTION PROCEEDING REFERRED FOR HEARING 

APRIL 9, 1976 

0N JANUARY t 9, I 976 THE CLAIMANT REQUESTED THE STATE ACCIDENT 

INSURANCE FUND, WITH A COPY OF THE REQUEST FORWARDED TO THE BOARD, TO 

VOLUNTARILY REOPEN CL.Al MANT' S CLAIM BECAUSE SHE HAD RECEIVED MEDICAL 

TREATMENT FROM DR 0 DONALD CRIST 0 THE REQUEST WAS ACCOMPANIED BY A 
COPY OF DR 0 GRIST'S REPORT OF DECEMBER 30 1 1975 0 

ON FEBRUARY 4 1 t 976 THE FUND DENIED CLAIMANT'S REQUEST TO VOLUN

TARILY REOPEN HER CLAIM ON THE GROUNDS THAT IT APPEARED SHE HAD SUS

TAINED A NEW INJURY ON OR ABOUT NOVEMBER 3 1 I 9 7 5 AND THE MEDICAL RE

PORTS INDICATED THAT HER PRESENT INCREASED SYMPTOMS COULD BE DIRECTLY 

ATTRIBUTABLE TO THE NOVEMBER 3 1 I 975 INJURY. 

ON MARCH I 8 1 1 9 7 6 CL.Al MANT REQUESTED THE BOARD TO EXE RC I SE ITS 

OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 0 2 7 8 AND ORDER THE FUND TO 

REOPEN THE CLAIM AND PAY THE BENEFITS TO WHICH CLAIMANT WAS ENTITLED• 

ENCLOSED WITH THAT LETTER WAS A COPY OF THE FUND 1 S LETTER OF DENIAL, 

A COPY OF DR• CRIST' S REPORT OF DECEMBER 3 0 1 I 9 7 5 AND A COPY OF DR 0 

CRIST• S REPORT DATED FEBRUARY I 7 1 197 6 • 

THE BOARD ADVISED THE FUND OF THIS REQUEST AND ASKED IT TO INFORM 

THE BOARD OF THE FUN�• S PRESENT POSITION 0 

ON MARCH 2 9 1 1976 THE BOARD RESPONDED STATING THE MEDICAL HIS

TORY RECEIVED FROM DRe CRIST INDICATED HE HAD LAST EVALUATED CLAIMANT 

ON OCTOBER 2 1 1 196 8 1 AND HAD TREATED HER ON NOVEMBER 10 1 197 5 WITH 

-68-

O JULY 1 7 , 1 97 4 CLAIMANT  U TAINED A COMPEN ABLE INJURY TO HIS

RIGHT KNEE WHEN HI PREVIOU LY INJURED LEFT KNEE GAVE WAY AND HE FELL.
DR. MCHOLICK PERFORMED  URGERY ON THE RIGHT KNEE IN FEBRUARY 1 9 75 .
DE PITE EXTEN IVE PATHOLOGY AND REPAIR, DR. MCHOLICK' CLO ING EVALU
ATION REPORT REFLECTED CLAIMANT HAD PROGRE  ED  ATI FACTORILY BUT HE
FELT THE KNEE WOULD CONTINUE TO HAVE  YMPTOM OF DEGENERATIVE CHANGE.

Claima t retur ed to work,  ot his former job at a rock crusher,
BUT TO LOG HAULING WHICH ALLOWED HIM TO BE IN A  ITTING PO ITION 7 5
PER CENT OF THE TIME. THE DETERMINATION ORDER DATED JULY 1 5 , 1 9 7 5 ,
GRANTED CLAIMANT 1 5 DEGREE FOR 1 0 PER CENT PARTIAL LO  OF THE RIGHT
LEG.

I 1 97 3 CLAIMANT HAD INJURED HI LEFT KNEE AND HAD TWO  URGERIE 

PERFORMED BY DR. DONALD  CHROEDER. PUR UANT TO  TIPULATION DATED
JULY 3 1 , 1 974 , CLAIMANT HAD RECEIVED AN AWARD OF 70 PER CENT LO  OF
THE LEFT LEG.

Claima t's disability is a scheduled disability a d ca o ly be

MEA URED BY THE LO  OF PHY ICAL FUNCTION. THE BOARD, ON DE NOVO
REVIEW, FIND THAT THE MEDICAL EVIDENCE DOE NOT  UPPORT A FINDING
OF GREATER DI ABILITY THAN THAT FOR WHICH CLAIMANT HA BEEN AWARDED.
THE BOARD AFFIRM THE FINDING AND CONCLU ION OF THE REFEREE.

ORDER
The order of the referee d ted October 28, 197 IS AFFIRMED.

 AIF CLAIM NO. A 932648 APRIL 9, 1976

KATHLEEN  CRAM TAD, CLAIMANT
EMMON , KYLE, KROPP AND KRYGER,
CLAIMANT  ATTY .

DEPT. OF JU TICE, DEFEN E ATTY.
OWN MOTION PROCEEDING REFERRED FOR HEARING

O JANUARY 1 9 , 1 9 76 THE CLAIMANT REQUE TED THE  TATE ACCIDENT

IN URANCE FUND, WITH A COPY OF THE REQUE T FORWARDED TO THE BOARD, TO
VOLUNTARILY REOPEN CLAIMANT' CLAIM BECAU E  HE HAD RECEIVED MEDICAL
TREATMENT FROM DR. DONALD CRI T. THE REQUE T WA ACCOMPANIED BY A
COPY OF DR. CRI T'  REPORT OF DECEMBER 30, 1 975.

O FEBRUARY 4 , 1 9 76 THE FUND DENIED CLAIMANT' REQUE T TO VOLUN

TARILY REOPEN HER CLAIM ON THE GROUND THAT IT APPEARED  HE HAD  U 
TAINED A NEW INJURY ON OR ABOUT NOVEMBER 3 , 19 7 5 AND THE MEDICAL RE
PORT INDICATED THAT HER PRE ENT INCREA ED  YMPTOM COULD BE DIRECTLY
ATTRIBUTABLE TO THE NOVEMBER 3 , 1 9 7 5 INJURY.

O MARCH 1 8 , 1 9 76 CLAIMANT REQUE TED THE BOARD TO EXERCI E IT 

OWN MOTION JURI DICTION PUR UANT TO OR 6 56.2 7 8 AND ORDER THE FUND TO
REOPEN THE CLAIM AND PAY THE BENEFIT TO WHICH CLAIMANT WA ENTITLED.
ENCLO ED WITH THAT LETTER WA A COPY OF THE FUND*  LETTER OF DENIAL,
A COPY OF DR. CRI T' REPORT OF DECEMBER 30, 1975 AND A COPY OF DR.
crist s report dated February 17, 1976.

The board advised the fu d of this request a d asked it to i form
THE BOARD OF THE FUND1  PRE ENT PO ITION,

O MARCH 2 9 , 1 9 76 THE BOARD RE PONDED  TATING THE MEDICAL HI 

TORY RECEIVED FROM DR, CRI T INDICATED HE HAD LA T EVALUATED CLAIMANT
ON OCTOBER 2 1 , 1 9 6 8 , AND HAD TREATED HER ON NOVEMBER 1 0 , 1 9 7 5 WITH
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NO INTERVENING TREATMENT EXCEPT FOR MEDICATION UNTIL SHE REINJURED 
HER BACK WHILE LIFTING A PLASTIC BOAT ON NOVEMBER 3 • 1 975 • AT WHICH 
TIME SHE HAD AN IMMEDIATE EXACERBATION. THE FUND CONTENDS THAT 
CLAIMANT HAS SUFFERED A NEW- INJURY AND THAT IT WILL NOT CONSIDER RE

OPENING THE CLAIM ON THE SET OF FACTS PRESENTLY FURNISHED TO IT. 

THE ISSUE IS WHETHER CLAIMANT HAS SUFFERED AN AGGRAVATION OF 
HER INDUSTRIAL INJURY OF JUNE 1 5, 196 2 0 WHICH WOULD BE THE RESPONSI

BILITY OF THE FUND, OR A NEW INJURY AS A RESULT OF THE INCIDENT WHICH 
OCCURRED ON NOVEMBER 3, 1 975• THE EVIDENCE BEFORE THE BOARD IS NOT 

SUFFICIENT FOR IT TO DETERMINE THIS ISSUE, THEREFORE, IT REFERS THE 
MATTER TO THE HEARINGS DIVISION WITH INSTRUCTIONS TO HOLD A HEARING 

AND TAKE ADDITIONAL EVIDENCE ON THE ISSUE OF AGGRAVATION OR A NEW IN

JURY• UPON CONCLUSION OF THE HEARING, THE REFEREE SHALL CAUSE A TRAN

SCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE BOARD 
TOGETHER WITH HIS RECOMMENDATIONS• 

WCB CASE NO. 75-1979 APRIL 9, 1976 

ROBERT E. DUDDING, CLAIMANT 
DYE AND OLSON, CLAIMANT'S ATTYS 0 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 
DEFENSE ATTYSe 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS• 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AWARDED 1 5 DEGREES FOR t"o PER CENT LOSS OF THE RIGHT FOREARM, 
ASSESSED THE EMPLOYER, AS A PENALTY, A SUM EQUAL TO 2 5 PER CENT OF 
THE TEMPORARY TOTAL DISABILITY COMPENSATION PAYABLE FROM JULY 2 6 
THROUGH OCTOBER 27 1 1974 AND AWARDED CLAIMANT'S ATTORNEY A FEE OF 
1 5 0 DOLLARS. 

CLAIMANT IS AN 1 8 YEAR OLD PIE-LINE OPERATOR WHO SUFFERED MUL
TIPLE LACERATIONS TO HIS RIGHT ARM ON DECEMBER 2 9 0 197 2 • CLAIMANT 

WAS FIRST SEEN BY DR• WINKLER, WHO FOUND FULL RANGE OF MOTION OF THE 

HANDS AND FINGERS WITH NO EVIDENCE OF ATROPHY. CLAIMANT WAS NEXT 

SEEN BY DR. TEAL, AN ORTHOPEDIC SURGEON, ON JANUARY 2 2., 197 4 • DR• 
TEAL CONCLUDED THE SUPERFICIAL SENSORY BRANCHES OF THE ULNAR NERVE 

WERE SEVERED OR DAMAGED BUT THERE DID NOT APPEAR TO BE ANY EVIDENC-E 
OF MAJOR MOTOR OR SENSORY DEFICIT IN THE ULNAR ASPECT CONCERNING THE 

ULNAR NERVE RIGHT FOREARM• CLAIMANT'S CLAIM WAS CLOSED. ON FEBRUARY 
21 0 1974 WITH TIME LOSS FROM DECEMBER 29, 1972 THROUGH FEBRUARY 19 0 

197 3 AND AN AWARD OF 7 • 5 DEGREES FOR 5 PER CENT LOSS OF THE RIGHT 
FOREARM• 

CLAIMANT WAS AGAIN SEEN BY DR. TEAL IN JULY 1974, c·oMPLAINING 
THAT HEAVY USE OF HIS RIGHT HAND CAUSED CURRENT NUMBNESS AND THAT HIS 
GRIP STRENGTH HAD DIMINISHED• DR• TEAL'S IMPRESSION WAS A PROBABLE 
CARPAL TUNNEL SYNDROME AND 1 AFTER EXAMINATION BY A NEUROLOGIST WHO 
CONCURRED, DRe TEAL PERFORMED A CARPAL TUNNEL MEDIAN NERVE COMPRES

SION ON SEPTEMBER 1 9 1 197 4 • DR• TEAL RELEAS~D CLAIMANT TO RETURN TO 

WORK ON OCTOBER 2 8, 197 4 • HIS EXAMINATION OF CLAIMANT ON OCTOBER 2 4 0 

1 974 REVEALED LITTLE, IF ANY 0 PERMANENT DISABILITY E~CEPT PERHAPS THAT 
RELATED TO THE ULNAR NERVE SUSTAINED PREVIOUSLY AND NO REAL RESTRIC
TION OF WORKING CAPABILITY EXCEPT SOME STIFFNESS OF THE WRIST WHICH 

WAS A COMMON RESIDUAL OF SUCH SURGERY AND MOST LIKELY WOULD RESOLVE 

WITH RESTORATION OF ACTIVITY• THE CLAIM WAS AG~IN CLOSED BY DETl;::R
MINATION ORDER MAILED FEBRUARY 10 0 197 5 WHICH AWARDED CLAIMANT 

-69-

NO intervening tre tment except for medic tion until, she reinjured
HER BACK WHILE LIFTING A PLASTIC BOAT ON NOVEMBER 3 , 1 97 , AT WHICH
TIME SHE HAD AN IMMEDIATE EXACERBATION. THE FUND CONTENDS THAT
CLAIMANT HAS SUFFERED A NEW INJURY AND THAT IT WILL NOT CONSIDER RE
OPENING THE CLAIM ON THE SET OF FACTS PRESENTLY FURNISHED TO IT.

The ISSUE IS WHETHER cl im nt h s suffered  n  ggr v tion of

H R INDUSTRIAL INJURY OF JUN 1 5 , 1 9 6 2 , WHICH WOULD B TH R SPONSI
BILITY OF TH FUND, OR A N W INJURY AS A R SULT OF TH INCID NT WHICH
OCCURR D ON NOV MB R 3 , 19 75 . TH  VID NC B FOR TH BOARD IS NOT
SUFFICI NT FOR IT TO D T RMIN THIS ISSU , TH R FOR , IT R F RS TH 
MATT R TO TH H ARINGS DIVISION WITH INSTRUCTIONS TO HOLD A H ARING
AND TAK ADDITIONAL  VID NC ON TH ISSU OF AGGRAVATION OR A N W IN
JURY. UPON CONCLUSION OF TH H ARING, TH R F R  SHALL CAUS A TRAN
SCRIPT OF TH PROC  DINGS TO B PR PAR D AND SUBMITT D TO TH BOARD
TOG TH R WITH HIS R COMM NDATIONS.

WCB CA E NO. 75-1979 APRIL 9, 1976

ROBERT E. DUDD1NG, CLAIMANT
DY AND OLSON, CLAIMANT1 S ATTYS.
SOUTH R, SPAULDING, KINS Y, WILLIAMSON AND SCHWAB ,

D F NS ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore a d Phillips.

Cl im nt requests review by the bo rd of the referee's order
WHICH AWARDED 1 DEGREES FOR 10 PER CENT LOSS OF THE RIGHT FOREARM,
ASSESSED THE EMPLOYER, AS A PENALTY, A SUM EQUAL TO 2  PER CENT OF
THE TEMPORARY TOTAL DISABILITY COMPENSATION PAYABLE FROM JULY 2 6
THROUGH OCTOBER 2 7 , 1 97 4 AND AWARDED CLAIMANT S ATTORNEY A FEE OF
1 0 DOLLARS.

Cl im nt is  n is ye r old pie-line oper tor who suffered mul
tiple LACERATIONS TO HIS RIGHT ARM ON DECEMBER 2 9 , 1 9 7 2 . CLAIMANT
WAS FIRST SEEN BY DR. WINKLER, WHO FOUND FULL RANGE OF MOTION OF THE
HANDS AND FINGERS WITH NO EVIDENCE OF ATROPHY. CLAIMANT WAS NEXT
SEEN BY DR. TEAL, AN ORTHOPEDIC SURGEON, ON JANUARY 2 2 , 1 9 7 4 . DR.
TEAL CONCLUDED THE SUPERFICIAL SENSORY BRANCHES OF THE ULNAR NERVE
WERE SEVERED OR DAMAGED BUT THERE DID NOT APPEAR TO BE ANY EVIDENCE
OF MAJOR MOTOR OR SENSORY DEFICIT IN THE ULNAR ASPECT CONCERNING THE
ULNAR NERVE RIGHT FOREARM. CLAIMANT S CLAIM WAS CLOSED ON FEBRUARY
2 1 , 1 9 74 WITH TIME LOSS FROM DECEMBER 29, 197 2 THROUGH FEBRUARY 1 9 ,
1 9 73 AND AN AWARD OF 7. DEGREES FOR  PER CENT LOSS OF THE RIGHT
FOREARM.

Claima t was agai see by dr. teal i july 1974, complai i g
THAT H AVY US OF HIS RIGHT HAND CAUS D CURR NT NUMBN SS AND THAT HIS
GRIP STR NGTH HAD DIMINISH D. DR. T AL S IMPR SSION WAS A PROBABL 
CARPAL TUNN L SYNDROM AND, AFT R  XAMINATION BY A N UROLOGIST WHO
CONCURR D, DR. T AL P RFORM D A CARPAL TUNN L M DIAN N RV COMPR S
SION ON S PT MB R 1 9 , 1 9 74 . DR. T AL R L AS D CLAIMANT TO R TURN TO
WORK ON OCTOB R 2 8 , 1 9 74 . HIS  XAMINATION OF CLAIMANT ON OCTOB R 24,
1 974 R V AL D LITTL , IF ANY, P RMAN NT DISABILITY  XC PT P RHAPS THAT
R LAT D TO TH ULNAR N RV SUSTAIN D PR VIOUSLY AND NO R AL R STRIC
TION OF WORKING CAPABILITY  XC PT SOM STIFFN SS OF TH WRIST WHICH
WAS A COMMON R SIDUAL OF SUCH SURG RY AND MOST LIK LY WOULD R SOLV 
WITH R STORATION OF ACTIVITY. TH CLAIM WAS AGAIN CLOS D BY D T R
MINATION ORD R MAIL D F BRUARY 1 0 , 1 9 7 5 WHICH AWARD D CLAIMANT
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TIME LOSS FROM JULY 26 THROUGH OCTOBER 27 1 1974 BUT NO 
AWARD FOR PERMANENT PARTIAL DISABILITY• 

CLAIMANT WAS LAST SEEN BY DRe TEAL ON MAY 22 1 1975• H~ FELT 
CLAIMANT WAS IMPAIRED MINIMALLY IN TERMS OF ABILITY TO PERFORM A DAVT S 
WORK 1 HIS MAIN PROBLEM CONTINUED TO BE PAIN WITH OVERUSAGE OF THE 
FLEXOR MUSCULATURE OF THE FOREARM AND THE PERSISTENT NUMBNESS OVER 
THE HAND• DR• TEAL BELIEVED THERE WAS SOME LIMITATION OF WORK ACTI
VITIES1 ESPECIALLY THE TYPE WHICH REQUIRED REPEATED HARD HEAVY MANUAL 

LABOR• 

IT WAS STIPULATED BETWEEN THE PARTIES THAT BECAUSE THE EMPLOYER 
USED SIGHT DRAFTS FOR PAYMENT OF TEMPORARY TOTAL DISABILITY COMPEN
SATION FROM JULY 2 6 THROUGH OCTOBER 2 7 • I 9 7 4 1 THE EMPLOYER WOULD PAV 
A PENALTY EQUAL TO 2 5 PER CENT OF SUCH COMPENSATION AND CLAIMANT• S 
ATTORNEY A FEE OF I 5 0 DOLLARS• IT WAS ALSO STIPULATED THAT THE TE M
PORARV TOTAL DISABILITY COMPENSATION PAYABLE FROM DECEMBER 2 9 t 1972 
THROUGH FEBRUARY I 9 t 197 3 WHICH WAS AWARDED BY THE FIR.ST DETERMINA

TION ORDER OF FEBRUARY 2 It 1974 t .HAD BEEN PAID BY SIGHT DRAFTS• 

THE REFEREE FOUND THAT CLAIMANT HAS SUFFERED IMPAIRMENT IN HIS 
RIGHT FOREARM WHICH 0 ACCORDING TO DR• TEAL, LIMITED HIS ABILITY TO DO 
HEAVY MANUAL WORK - HOWEVER 1 BECAUSE THIS WAS A SCHEDULED INJURY 
RATHER THAN AN UNSCHEDULED INJURY, A LOSS OF EARNING CAPACITY CANNOT 
BE CONSIDERED• THE CRITERION FOR DETERMINING INJURY TO A SCHEDULED 
MEMBER IS LOSS OF PHYSICAL FUNCTION• 

THE REFEREE CONCLUDED THAT CLAIMANT HAD SUFFERED MORE LOSS OF 
FUNCTION THAN 5 PER CENT AND INCREASED THE AWARD TO 1 0 PER CENT OF THE 
RIGHT FOREARM• 

CLAIMANT HAD REQUESTED PENALTIES FOR THE USE OF SIGHT DRAFTS 
FOR THE PAYMENT OF TEMPORARY TOTAL- DISABILITY COMPENSATION AS RECITED 
.IN THE FIRST DETERMINATION ORDER• THE REFEREE FOUND THAT THE REQUEST 
FOR HEARING HAD BEEN FILED ON MAY 19 0 1975 0 MORE THAN A VEAR FROM THE 
MAILING DATE OF SAID DETERMINATION ORDER 0 THEREFORE 0 ALTHOUGH THE 
CLAIM WAS REOPENED AND ANOTHER DETERMINATION ORDER MADE ON FEBRUARY 
1 0 ~ 1 975 0 THE REOPENING OF THE CLAIM MERELY SUSPENDED THE OBLIGATION 
TO PAY PERMANENT PARTIAL DISABILITY UNTIL THE CLAIM WAS AGAIN EVALUATED 
AND DID NOT SET ASIDE THE ORIGINAL DETERMINATION ORDER. 

THE REFEREE CONCLUDEP THAT THE REOPENING OF THE CLAIM WITHIN 
THE FIRST VEAR MERELY PRECLUDED CONSIDERATION OF THE ISSUE OF PERMA
NENT DISABILITY AND DID NOT REVIVE THE ISSUE OF PAYMENT OF TEMPORARY 
TOTAL DISABILITY COMPENSATION AWARDED BY THE DETERMINATION ORDER OF 

FEBRUARY 21 1 1 974 • THE REFEREE ALLOWED PENALTIES ONLY WITH RESPECT 
TO THE PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION BY SIGHT 
DRAFTS FOR THE PERIOD SET FORTH IN THE SECOND DETERMINATION ORDER 1 
AND APPROVED THE AWARD 'OF I 5 0 DOLLARS FOR CLAIMANTT S ATTORNEY PUR

SUANT TO THE STIPULATION AND ALSO APPROVED THE PAYMENT TO CLAIMANTT S 
ATTORNEY OF 2 5 PER CENT OF THE INCREASED COMPENSATION 1 EXCLUDING THE 
ADDITIONAL COMPENSATION FOR THE PENALTY 0 PAYABLE OUT OF SAID INCREASED 
COMPENSATION AS PAID 0 

THE BOARD 1 ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED AUGUST 2 8 t 1975 IS AFFIRMED• 

-10-

ADDITIONAL. TIM LOSS FROM JULY 2 6 THROUGH OCTOB R 2 7 , 1 974 BUT NO
AWARD FOR P RMAN NT PARTIAL DISABILITY,

Cl im nt w s l st seen by dr. te l on m y 22, 197 . he felt
CLAIMANT WAS IMPAIR D MINIMALLY IN T RMS OF ABILITY TO P RFORM A DAY'S
WORK, HIS MAIN PROBL M CONTINU D TO B PAIN WITH OV RUSAG OF TH 
FL XOR MUSCULATUR OF TH FOR ARM AND TH P RSIST NT NUMBN SS OV R
TH HAND. DR. T AL B LI V D TH R WAS SOM LIMITATION OF WORK ACTI
VITI S,  SP CIALLY TH TYP WHICH R QUIR D R P AT D HARD H AVY MANUAL
LABOR.

It WAS STIPULAT D B TW  N TH PARTI S THAT B CAUS TH  MPLOY R
US D SIGHT DRAFTS FOR PAYM NT OF T MPORARY TOTAL DISABILITY COMP N
SATION FROM JULY 2 6 THROUGH OCTOB R 2 7 , 1 9 7 4 , TH  MPLOY R WOULD PAY
A P NALTY  QUAL TO 2 5 P R C NT OF SUCH COMP NSATION AND CLAIMANT'S
ATTORN Y A F  OF 150 DOLLARS. IT WAS ALSO STIPULAT D THAT TH T M
PORARY TOTAL DISABILITY COMP NSATION PAYABL FROM D C MB R 29 , 1 9 72
THROUGH F BRUARY 1 9 , 1 9 73 WHICH WAS AWARD D BY TH FIRST D T RMINA
TION ORD R OF F BRUARY 21, 1 974 , HAD B  N PAID BY SIGHT DRAFTS.

The referee fou d that claima t has suffered impairme t i his

RIGHT FOR ARM WHICH, ACCORDING TO DR. T AL, LIMIT D HIS ABILITY TO DO
H AVY MANUAL WORK HOW V R, B CAUS THIS WAS A SCH DUL D INJURY
RATH R THAN AN UNSCH DUL D INJURY, A LOSS OF  ARNING CAPACITY CANNOT
B CONSID R D. TH CRIT RION FOR D T RMINING INJURY TO A SCH DUL D
M MB R IS LOSS OF PHYSICAL FUNCTION.

The referee concluded th t cl im nt h d suffered more loss of
FUNCTION THAN 5 P R C NT AND INCR AS D TH AWARD TO 1 0 P R C NT OF TH 
RIGHT FOR ARM.

Claima t had requested pe alties for the use of sight drafts
FOR TH PAYM NT OF T MPORARY TOTAL DISABILITY COMP NSATION AS R CIT D
IN TH FIRST D T RMINATION ORD R. TH R F R  FOUND THAT TH R QU ST
FOR H ARING HAD B  N FIL D ON MAY 1 9 , 1 975 , MOR THAN A Y AR FROM TH 
MAILING DAT OF SAID D T RMINATION ORD R, TH R FOR , ALTHOUGH TH 
CLAIM WAS R OP N D AND ANOTH R D T RMINATION ORD R MAD ON F BRUARY
1 0 , 1 9 75 , TH R OP NING OF TH CLAIM M R LY SUSP ND D TH OBLIGATION
TO PAY P RMAN NT PARTIAL DISABILITY UNTIL TH CLAIM WAS AGAIN  VALUAT D
AND DID NOT S T ASID TH ORIGINAL D T RMINATION ORD R.

The referee co cluded that the reope i g of the claim withi 

THE FIRST YEAR MERELY PRECLUDED CONSIDERATION OF THE ISSUE OF PERMA
NENT DISABILITY AND DID NOT REVIVE THE ISSUE OF PAYMENT OF TEMPORARY
TOTAL DISABILITY COMPENSATION AWARDED BY THE DETERMINATION ORDER OF
FEBRUARY 2 1 , 1 974 , THE REFEREE ALLOWED PENALTIES ONLY WITH RESPECT
TO THE PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION BY SIGHT
DRAFTS FOR THE PERIOD SET FORTH IN THE SECOND DETERMINATION ORDER,
AND APPROVED THE AWARD OF 1 0 DOLLARS FOR CLAIMANT S ATTORNEY PUR
SUANT TO THE STIPULATION AND ALSO APPROVED THE PAYMENT TO CLAIMANT1 S
ATTORNEY OF 2  PER CENT OF THE INCREASED COMPENSATION, EXCLUDING THE
ADDITIONAL COMPENSATION FOR THE PENALTY, PAYABLE OUT OF SAID INCREASED
COMPENSATION AS PAID,

The bo rd, on de novo review,  ffirms  nd  dopts the findings
AND CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE DATED AUGUST 28,

-7 0

1 9 7  IS AFFIRMED
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CASE NO. 
WCB CASE NO. 

75-2?76-~ 
75-2277-8 

ROBERT NEELEY, CLAIMANT 
SPICER AND TAYLOR, CLAIMANT• S ATTYS •. 
DEPT• OF JUSTICE, DEFENSE ATTY •. 
REQUEST FOR REVIEW BY SAIF 

APRIL 9, 

REVIEWED BY BOARD MEMBERS MOORE AND f>HILLIPS 0 

1976 

THE STATE ACCIDENT INSURANCE FUND REQUE:STS REVIEW BY THE BOARD 
OF THE REFEREE• S ORDER WHICH REMANDED.CL.AIMANT• S CLAIM TO IT FOR 
ACCEPTANCE PURSUANT TO ORS 656 0 268 AND DIRECTING IT TO REPAY TO EM
PLOYERS INSURANCE OF WAUSAU SUCH SUMS.AS HAVE BEEN ADVANCED BY WAU
SAU PURSUANT TO .THE ORDER DESIGNATING THE PAYING AGENT ISSUED JUNE 4 1 

1 9 7 5 • 

THE ISSUE BEFORE THE BOARD IS SOLELY WHICH CARRIER IS RESPONSIBLE 
FOR CLAIMANT• S PRESENT CONDITION 0 

CLAIMANT SUSTAINED A SHOULDER INJURY ON MARCH 30 • 1972 DIAG
NOSED AS A DISLOCATED RIGHT SHOULDER, • POSSIBLY PERMANENT AS THE 
SHOULDER HAD BEEN TORN VIOLENTLY FROM THE SOCKET•• CLAIMANT RE

TURNED TO WORK WITHIN A FEW DAYS AND ALSO RETURNED TO THE FUND THE 
CHECK HE HAD RECEIVED FROM IT FOR COMPENSATION BECAUSE HE FELT IT 
WAS AN OVERPAYMENT� 

CLAIMANT• S RETURN. TO WORK WAS COMMENTED UPON BY DR 0 CAUGHRAN 
WHO STATED • REDISLOCATION QUITE EASILY AND SHOULD HAVE BEARING ON 
CLOSURE OF CLAIM•• NUMEROUS ATTEMPTS WERE MADE TO GET A CLOSING 
EVALUATION OF CLAIMANT• S DISABILITY BUT CLAIMANT WAS NOT COOPERATIVE 
HE APPEARED TO BE GETTING ALONG WITHOUT ANY DIFFICULTY AND CONTINUED 
WORKING 0 CLAIMANT WAS ADVISED BY THE BOARD THAT A CLAIM CLOSURE HAD 
BEEN REQUESTED AND IF CLAIMANT WAS STILL RECEIVING TREATMENTS HE 
·SHOULD IMMEDIATELY INFORM THE FUND• CLAIMANT FAILED TO RESPOND AND, 
ON NOVEMBER 9 1 19 72 0 A DETERMINATION ORDER AWARDED CLAIMANT SOME 
TIME LOSS BUT NO PERMANENT PARTIAL DISABILITY COMPENSATION0 

BETWEEN AUGUST 1972 AND NOVEMBER 1 1 1974 1 CLAIMANT•s SHOULDER 
WENT OUT ON TWO OCCASIONS• ONCE IN APRIL .197 4 • WHEN DISLOCATION RE
QUIRED TREATMENT IN THE HOSPITAL AND AGAIN IN SEPTEMBER OR OCTOBER 
1974 • WHEN THE SHOULDER SPONTANEOUSLY SNAPPED BACK IN THE PROPER 
POSITION 0 

ON NOVEMBER 1 1 1974 WHILE CLAIMANT WAS CLIMBING UP ONTO A PRESS 
DURING THE COURSE OF HIS EMPLOYMENT HE RAISED HIS RIGHT ARM TO GRASP 
THE HORIZONTAL BAR PREPARATORY TO CLIMB 0 CLAIMANT ALLEGED THERE WAS 

NO GREAT STRESS ON HIS ARM AS HIS FOOT WAS SUPPORTING THE BULK OF HIS 
WEIGHT BUT THERE WAS SOME PULL.ING ON HIS SHOULDER AND AGAIN IT WAS 
DISLOCATED, CAUSING CLAIMANT TO SEEK MEDICAL ATTENTION 0 AT THAT TIME 
CLAIMANT WAS ADVISED SURGERY WAS NEC.ESSARY TO CORRECT THE CONDITION 0 

THIS SURGERY WAS DONE ON. DECEMBER 2 0 1 197 4 AND CLAIMANT RETURNED 
TO WORK ON jANUARY 2 8 1 1 9 7 5 • 

0N MARCH 14 1 197 5 CLAIMANT WROTE TO THE BOARD GIVING IT A HIS
TORY OF THE EVENTS TO DATE, STATING THAT, AS OF THAT TIME• HE HAD RE-· 
CEIVED NO DISABILITY BENEFITS - THE FUND HAD ADVISED HIM THAT WAUSAU 
SHOULD PAV AS IT HAD TAKEN OVER THE WORKMENT S COMPENSATION COVERAGE 
FOR THE MILL ON JULY, 197 2 BUT 1 AFTER TALKING TO ONE OF THE PERSONNEL 
OF WAUSAU, HE HAD BEEN INFORMED THAT THE FUND WAS RESPONSIBLE• AS 
A RESULT OF CLAIMANTY S LETTER AN ORDER DESIGNATING THE PAVING AGENCY 
UNDER THE PROVISIONS OF ORS 6 5 6 • 3 0 7 WAS ISSUED ON JUNE 4 • 197 5 • 
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WCB CA E NO,
WCB CA E NO,

. 75—2276—B APRIL 9, 1976

. 75-2277-B

ROBERT NEELEY, CLAIMANTSPIC R AND TAYLOR, CLAIMANT S ATTYS.
D PT, OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY SAIF

Reviewed by board members moore a d Phillips.

The state accide t i sura ce fu d requests review by the board
OF TH referee s ORD R WHICH R MAND D CLAIMANT1 S CLAIM TO IT FOR
ACC PTANC PURSUANT TO ORS 6 56.268 AND DIR CTING IT TO R PAY TO  M
PLOY RS INSURANC OF WAUSAU SUCH SUMS, AS HAV B  N ADVANC D BY WAU
SAU PURSUANT TO TH ORD R D SIGNATING TH PAYING AG NT ISSU D JUN 4 ,
1 9 7 5 .

The issue before the board is solely WHICH carrier is respo sible

FOR CLAIMANT’S PRESENT CONDITION.

Cl im nt sust ined  shoulder injury on m rch 30, 1972 di g
nosed AS A DISLOCATED RIGHT SHOULDER, ’ POSSIBLY PERMANENT AS THE
SHOULDER HAD BEEN TORN VIOLENTLY FROM THE SOCKET’. CLAIMANT RE
TURNED TO WORK WITHIN A FEW DAYS AND ALSO RETURNED TO THE FUND THE
CHECK HE HAD RECEIVED FROM IT FOR COMPENSATION BECAUSE HE FELT IT
WAS AN OVERPAYMENT.

Claima t’s retur to work was comme ted upo by dr. caughra 
WHO STAT D R DISLOCATION QUIT  ASILY AND SHOULD HAV B ARING ON
CLOSUR OF CLAIM*. NUM ROUS ATT MPTS W R MAD TO G T A CLOSING
 VALUATION OF CLAIMANT S DISABILITY BUT CLAIMANT WAS NOT COOP RATIV 
H APP AR D TO B G TTING ALONG WITHOUT ANY DIFFICULTY AND CONTINU D
WORKING. CLAIMANT WAS ADVIS D BY TH BOARD THAT A CLAIM CLOSUR HAD
B  N R QU ST D AND IF CLAIMANT WAS STILL R C IVING TR ATM NTS H 
SHOULD IMM DIAT LY INFORM TH FUND, CLAIMANT FAIL D TO R SPOND AND,
ON NOV MB R 9 , 1 9 72 , A D T RMINATION ORD R AWARD D CLAIMANT SOM 
TIM LOSS BUT NO P RMAN NT PARTIAL DISABILITY COMP NSATION.

Between august  972 and November 1 , 1974, cla mant s shoulder

W NT OUT ON TWO OCCASIONS. ONC IN APRIL 1 9 74 , WH N DISLOCATION R 
QUIR D TR ATM NT IN TH HOSPITAL AND AGAIN IN S PT MB R OR OCTOB R
1974, WH N TH SHOULD R SPONTAN OUSLY SNAPP D BACK IN TH PROP R
POSITION.

On NOV MB R 1 , 1 9 74 WHIL CLAIMANT WAS CLIMBING UP ONTO A PR SS
DURING TH COURS OF HIS  MPLOYM NT H RAIS D HIS RIGHT ARM TO GRASP
TH HORIZONTAL BAR PR PARATORY TO CLIMB. CLAIMANT ALL G D TH R WAS
NO GR AT STR SS ON HIS ARM AS HIS FOOT WAS SUPPORTING TH BULK OF HIS
W IGHT BUT TH R WAS SOM PULLING ON HIS SHOULD R AND AGAIN IT WAS
DISLOCAT D, CAUSING CLAIMANT TO S  K M DICAL ATT NTION. AT THAT TIM 
CLAIMANT WAS ADVIS D SURG RY WAS N C SSARY TO CORR CT TH CONDITION.
THIS SURG RY WAS DON ON D C MB R 2 0 , 1 9 74 AND CLAIMANT R TURN D
TO WORK ON JANUARY 2 8 , 1 9 7 5 .

On MARCH 1 4 , 1 9 75 CLAIMANT WROT TO TH BOARD GIVING IT A HIS
TORY OF TH  V NTS TO DAT , STATING THAT, AS OF THAT TIM , H HAD R 
C IV D NO DISABILITY B N FITS TH FUND HAD ADVIS D HIM THAT WAUSAU
SHOULD PAY AS IT HAD TAK N OV R TH WORKM N S COMP NSATION COV RAG 
FOR TH MILL ON JULY, 1 9 72 BUT, AFT R TALKING TO ON OF TH P RSONN L
OF WAUSAU, H HAD B  N INFORM D THAT TH FUND WAS R SPONSIBL . AS
A R SULT OF CLAIMANT S L TT R AN ORD R D SIGNATING TH PAYING AG NCY
UND R TH PROVISIONS OF ORS 6 56 . 3 07 WAS ISSU D ON JUN 4 , 1 9 7 5 .
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UPON THE MEDICAL EVIDENCE, THE REFEREE CONCLUDED THAT 
CLAIMANT'S PRESENT CONDITION WAS AN AGGRAVATION RATHER THAN A NEW 

INJURY, HE RELIED UPON THE EARLY STATEMENTS MADE BY DR 0 CAUGHRAN 
THAT 'THE SHOULDER HAD BEEN TORN VIOLENTLY FROM THE SOCKET' AND THAT 
'REDISLOCATION QUITE EASILY AND SHOULD HAVE A BEARING ON THE CLOSURE 
OF THE CLAIM' 0 THE REFEREE FOUND THE INCIDENTS OF APRIL AND OCTOBER 
197 4 WERE AGGRAVATIONS 0 AFTER CLAIMANT HAD BEEN EXAMINED BY DR, 
CORSON, AN ORTHOPEDIC SURGEON, IT WAS DETERMINED THAT SURGERY WAS 
NECESSARY TO CORRECT THESE RECURRENT DISLOCATIONS AND DR 0 CORSON' S 

LETTER, DATED NOVEMBER 18 1 1974 INDICATES A CONTINUOUS SEQUENCE OF 
EVENTS TO CLAIMANT'S SHOULDER COMMENCING IN MARCH 1972 0 DR 0 COR
SON' S UNEQUIVOCAL OPINION WAS THAT THE SHOULDER SEPARATIONS WHICH 
OCCURRED IN OCTOBER 197 4 AND THE SUBSEQUENT SURGERY WERE RELATED 
TO THE INDUSTRIAL INJURY OF MARCH 197 2 • 

THE REFEREE FOIJND THE TESTIMONY OF CLAIMANT TO BE CREDIBLE, 
CLAIMANT TESTIFIED THAT HIS SHOULDER HAD GIVEN HIM CONSTANT AND CON
TINUOUS PAIN AND DISCOMFORT SINCE MARCH 1972 ANO UNTIL THE CORRECTIVE 
SURGERY IN· DECEMBER I 974 1 ALTHOUGH HE WAS ABLE T0 1 AND DID WORK DUR
ING THAT ENTIRE PERIOD 0 CLAIMANT TESTIFIED THAT HE BELIEVED THAT HE 
HAD ONLY SUSTAINED ONE INJURY, 10 E 0 THE INJURY OF MARCH 3 0 1 1972 1 HOW
EVER. HE HAD FILED A CLAIM FOR THAT NOVEMBER 1 1 1°974 INCIDENT TO 
PROTECT HIS INTEREST IN THE EVENT THE AGGRAV~TION CLAIM WAS DENIED, 

THE REFEREE CONCLUDED THAT THE REPORT OF DR. NIKSCH, DATED 
NOVEMBER 18 1 1974 1 WAS 1 BY ITSELF, SUFFICIENT TO JUSTIFY A REOPENING 
BY THE FUND FOR AGGRAVATION AND 1 THEREAFTER,. THE FUND HAD RECEIVED 
REPORTS FROM DR 0 CORSON WHICH SUPPORTED DR, NIKSCH' S OPINION 0 . FUR
THERMORE I WAUSAU HAD FORWARDED DR 0 CORSON' S REPORTS TO THE FUND 
AND REQUESTED IT TO ASSUME THE CASE VOLUNTARILY AND ELIMINATE THE 
NEED FOR HEARING, THE FUND AT ONE TIME WAS READY TO DO THIS BUT IT 
LATER CHANGED ITS MIND AND RESTATED ITS DENIAL 0 BECAUSE OF THIS THE 
REFEREE FOUND THE CONDUCT OF THE FUND WAS ARBITRARY AND UNREASONABLE 
AND JUSTIFIED PAYMENT BY THE FUND OF CLAIMANT'S ATTORNEY'S FEE 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE OPINION 
ANO ORDER OF THE REFEREEo THE FUND HAS RELIED, IN PART, ON A CITATION 
FROM LARSON ( UNDERSCORED) SEC 0 9 3 • 1 2 WHICH STATES, IN PART 1 

'IF THE SECOND INCIDENT CONTRIBUTES INDEPENDENTLY 
TO THE INJURY, THE SECOND INSURER 15 SOLELY LIABLE EVEN 
IF THE INJURY WOULD HAVE BEEN MUCH LESS SEVERE IN THE 
ABSENCE OF THE PRIOR CONDITION 0 • 0 ' 

THE BOARD FINDS THAT IN THIS CASE THE SECOND INCIDENT DID NOT CONTRI
BUTE IND.E PENDENTLY ( UNDERSCORED) TO THE INJURY - IT IS OBVIOUS FROM 
THE MEDICAL REPORTS THAT THE CONDITION WHICH REQUIRED THE SURGERY IN 
197 4 WAS A CONTINUING UNINTERRUPTED SERIES OF AGGRAVATIONS OF A 1972 

INJURY 0 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBE.R 1 1 197 5 IS AFFIRMED, 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 250 
DOL.LARS 1 PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 
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Based upo the medical evide ce, the referee co cluded that
claima t's prese t co ditio was a aggravatio rather tha a  ew

INJURY, HE RELIED UPON THE EARLY STATEMENTS MADE BY DR, CAUGHRAN
THAT 'THE SHOULDER HAD BEEN TORN VIOLENTLY FROM THE SOCKET* AND THAT
'redisloc tion quite e sily  nd should h ve  be ring on the closure
OF TH CLAIM*. TH R F R  FOUND TH INCID NTS OF APRIL AND OCTOB R
1 97 4 W R AGGRAVATIONS, AFT R CLAIMANT HAD B  N  XAMIN D BY DR.
CORSON, AN ORTHOP DIC SURG ON, IT WAS D T RMIN D THAT SURG RY WAS
N C SSARY TO CORR CT TH S R CURR NT DISLOCATIONS AND DR. CORSON'S
L TT R, DAT D NOV MB R 1 8 , 1 9 74 INDICAT S A CONTINUOUS S QU NC OF
 V NTS TO CLAIMANT'S SHOULD R COMM NCING IN MARCH 1 9 72 . DR. COR
SON* S UN QUIVOCAL OPINION WAS THAT TH SHOULD R S PARATIONS WHICH
OCCURR D IN OCTOB R 1974 AND TH SUBS QU NT SURG RY W R R LAT D
TO TH INDUSTRIAL INJURY OF MARCH 1 972 .

The referee found the testimony of cl im nt to be credible.
CLAIMANT T STIFI D THAT HIS SHOULD R HAD GIV N HIM CONSTANT AND CON
TINUOUS PAIN AND DISCOMFORT SINC MARCH 1 9 72 AND UNTIL TH CORR CTIV 
SURG RY IN D C MB R 1 974 , ALTHOUGH H WAS ABL TO, AND DID WORK DUR
ING THAT  NTIR P RIOD. CLAIMANT T STIFI D THAT H B LI V D THAT H 
HAD ONLY SUSTAIN D ON INJURY, I. . TH INJURY OF MARCH 3 0 , 1 9 72 , HOW
 V R, H HAD FIL D A CLAIM FOR THAT NOV MB R 1 , 1 974 INCID NT TO
PROT CT HIS INT R ST IN TH  V NT TH AGGRAVATION CLAIM WAS D NI D.

The referee co cluded that the report of dr.  iksch, dated

NOV MB R 1 8 , 1 974 , WAS, BY ITS LF, SUFFICI NT TO JUSTIFY A R OP NING
BY TH FUND FOR AGGRAVATION AND, TH R AFT R, TH FUND HAD R C IV D
R PORTS FROM DR. CORSON WHICH SUPPORT D DR. NIKSCH* S OPINION. FUR
TH RMOR , WAUSAU HAD FORWARD D DR, CORSON*S R PORTS TO TH FUND
AND R QU ST D IT TO ASSUM TH CAS VOLUNTARILY AND  LIMINAT TH 
N  D FOR H ARING. TH FUND AT ON TIM WAS R ADY TO DO THIS BUT IT
LAT R CHANG D ITS MIND AND R STAT D ITS D NIAL. B CAUS OF THIS TH 
R F R  FOUND TH CONDUCT OF TH FUND WAS ARBITRARY AND UNR ASONABL 
AND JUSTIFI D PAYM NT BY TH FUND OF CLAIMANT* S ATTORN Y* S F  .

The bo rd, on de novo review,  ffirms  nd  dopts the opinion
AND ORD R OF TH R F R  . TH FUND HAS R LI D, IN PART, ON A CITATION
FROM LARSON (UND RSCOR D) S C. 93.12 WHICH STAT S, IN PART,

* IF TH S COND INCID NT CONTRIBUT S IND P ND NTLY
TO TH INJURY, TH S COND INSUR R IS SOL LY LIABL  V N
IF TH INJURY WOULD HAV B  N MUCH L SS S V R IN TH 
ABS NC OF TH PRIOR CONDITION...*

TH BOARD FINDS THAT IN THIS CAS TH S COND INCID NT DID NOT CONTRI
BUT IND P ND NTLY (UND RSCOR D) TO TH INJURY IT IS OBVIOUS FROM
TH M DICAL R PORTS THAT TH CONDITION WHICH R QUIR D TH SURG RY IN
1 97 4 WAS A CONTINUING UNINT RRUPT D S RI S OF AGGRAVATIONS OF A 1972
INJURY.

ORDER
The order of the referee dated December i, 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey's fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 250
DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND.
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CASE NOo 73-2690 

MARY SCHNEIDER, CLA)MANT 
GAL TON AND POPICK, CLAIMANT'S ATTYS• 

GEARIN 1 CHENEY, LANDIS, AEBJ AND KELLEY, 

DEFENSE ATTYS 0 

AMENDED ORDER 

APRIL 9, 1976 

THE BOARD'S ORDER ON REMAND IN THE ABOVE ENTITLED MATTER WAS 

INCORRECTLY DATED APRIL 7 1 I 9 7 5 • 

THE SOLE PURPOSE OF THIS ORDER IS TO CORRECT THE RECORD AND 

CONFIRM THE CORRECT MAILING DATE TO BE APRIL 7 1 1 976 • 

WCB CASE NO. 74-4067 

LOUIS P. GRECCO, CLAIMANT 
DUNCAN AND WALTER, CLAIMANT'S ATTYS 0 

JONES, LANG, KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS 0 

REQUEST FOR REVJ EW BY CLAIMANT 

APRIL 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 

ORDER WHICH APPROVED CLAIMANT'S CLOSURE ON A 'MEDICAL ONLY' BASIS, 

HAVING FOUND NO EVIDENCE OF PERMANENT DISABILITY. 

CLAIMANT, WHO AT THE Tl ME OF HEAR I NG WAS 7 6 YEARS OLD 1 SUS

TAI NED A COMPENSABLE INJURY TO HIS BACK ON JANUARY 6, 1974 WHILE EM

PLOYED AS AN APART ME NT MANAGER 0 THE CARR I ER TREATED THE CLAIM AS 

A 1 MEDICAL ONLY' 1 10 E 0 ONE WHICH INVOLVES NEITHER TEMPORARY NOR PER

MANENT DISABILITY 0 CLAIMANT CONTENDS HE HAS SOME PERMANENT PARTIAL 

DISABILITY. 

CLAIMANT WAS TREATED BY DR 0 CHUINARD 1 AN ORTHOPEDIST, WHO HAD 

BE.."'N TREATING CLAIMANT FOR OTHER CONDITIONS SINCE 1 9 4 3 • FOR THE JANU-
ARY 6 1 1974 INJURY HE TREATED CLAIMANT WITH NOVOCAIN INJECTIONS, 

PHYSIOTHERAPY TREATMENTS EXTENDING OVER A PERIOD OF ABOUT A YE'.AR AND 

PRESCRIBED PAIN PILLS 0 IN HIS REPORTS DR 0 CHUINARD INDICATES CLAIMANT 

HAS A CONTINUING PROBLEM WITH HIS CHRONIC ARTHRITIS BUT HAS NO PERMA

NENT DISABILITY RE SUL TING FROM THE INDUSTRIAL I NJURY0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER I 1 1975 JS AFFIRMED• 
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WCB CA E NO. 73-2690 APRIL 9, 1976

MARY  CHNEIDER, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS.
GE RIN, CHENEY, L NDIS,  EBI  ND KELLEY,
DEFENSE  TTYS.

 MENDED ORDER

The boar s or er on reman in the above entitle matter was

INCORRECTLY D TED  PRIL 7, 1975.

The sole purpose of this order is to correct the record  nd
CONFIRM THE CORRECT M ILING D TE TO BE  PRIL 7 , 1 976 .

WCB CA E NO. 74-4067 APRIL 12, 1976

LOUI P. GRECCO, CLAIMANT
DUNC N  ND W LTER, CL IM NT'S  TTYS.
JONES, L NG, KLEIN, WOLF  ND SMITH,

DEFENSE  TTYS.
REQUEST FOR REVIEW BY CL IM NT

Reviewe by boar members wilson an moore.

The claimant requests review by the boar of the referee s
ORDER WHICH  PPROVED CL IM NT'S CLOSURE ON  MEDIC L ONLY1 B SIS,
H VING FOUND NO EVIDENCE OF PERM NENT DIS BILITY.

Claimant, who at the time of hearing was 76 years ol , sus
tained  COMPENS BLE INJURY TO HIS B CK ON J NU RY 6, 1974 WHILE EM
PLOYED  S  N  P RTMENT M N GER. THE C RRIER TRE TED THE CL IM  S
 MEDIC L ONLY' , I. E. ONE WHICH INVOLVES NEITHER TEMPOR RY NOR PER
M NENT DIS BILITY. CL IM NT CONTENDS HE H S SOME PERM NENT P RTI L
DIS BILITY.

Claimant was treate by  r. chuinar , an orthope ist, who ha 

BEEN TRE TING CL IM NT FOR OTHER CONDITIONS SINCE 1 94 3 . FOR THE J NU
 RY 6 , 1 9 74 INJURY HE TRE TED CL IM NT WITH NOVOC IN INJECTIONS,
PHYSIOTHER PY TRE TMENTS EXTENDING OVER  PERIOD OF  BOUT  YE R  ND
PRESCRIBED P IN PILLS. IN HIS REPORTS DR, CHUIN RD INDIC TES CL IM NT
H S  CONTINUING PROBLEM WITH HIS CHRONIC  RTHRITIS BUT H S NO PERM 
NENT DIS BILITY RESULTING FROM THE INDUSTRI L INJURY.

The bo rd, on de novo review,  ffirms  nd  dopts the findings
AND CONCLUSIONS OF T E REFEREE.

ORDER
The order of the referee d ted December i , 197 IS AFFIRMED
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CASE NO. 75-3751 

JOYCE ROLER, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAI MANT 1 S ATTYS 0 

DEPT, OF JUSTICE, DEFENSE ATTY, 

REQUEST FOR REVIEW BY CLAIMANT 

APRIL 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS, 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE 1 S ORDER WHICH AF

FIRMED THE DETERMINATION ORDER MAILED AUGUST 28, 1975 AWARDING CLAIM

ANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY INCLUSIVE FROM AUGUST 

20 1 1974 THROUGH AUGUST 4, 1975, LESS TIME WORKED, 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HER BACK ON AUGUST 

19 1 1974 WHICH WAS DIAGNOSED AS A STRAIN, CHRONIC, PARAVERTEBRAL 

MUSCLES, LEFT lNFRASCAPULAR AREA 0 THERE WAS NO OBJECTIVE EVIDENCE 

OF NERVE ROOT COMPRESSION OR IRRITATION WHEN CLAIMANT WAS EXAMINED 

BY DR 0 VAN OS DEL ON FEBRUARY 1 2, 1 9 7 5 • 

CLAIMANT TESTIFIED THAT AFTER HER INJURY SHE WORKED FOR A SHORT 

PERIOD OF TIME AND THEN ADVISED HER EMPLOYER THAT SHE WAS UNABLE TO 

WORK BECAUSE OF HER PAIN AND THE DIFFICULTY IN HER BACK AND SHOULDER 

AREAS 0 CLAIMANT 1 S IMMEDIATE SUPERVISOR STATED THAT THE EMPLOYER 

WAS AWARE OF THE COMPENSABLE INJURY BUT THAT HE DID NOT NOTICE THAT 

CLAIMANT WAS HAVING DIFFICULTY WITH HER WORK, SHE HAD ADVISED HIM SHE 

WAS QUITTING FOR THE PURPOSE OF STAYING HOME TO CARE FOR HER DAUGHTER 0 

CLAIMANT HAS BEEN TREATED AND-OR EXAMINED BY SEVERAL ORTHO

PEDIC PHYSICIANS AND HAS BEEN EXAMINED BY THE DOCTORS AT THE DISABILITY 

PREVENTION DIVISION - THE EXAMINATIONS REVEAL VERY LITTLE 0 ON MAY 2 9, 

1975 CLAIMANT WAS EXAMINED BY DR 0 JONES, AN ORTHOPEDIC SURGEON AND 

DR 0 PAXTON, A NEUROSURGEON, BOTH MEMBERS OF THE ORTHOPAEDIC CLINIC. 

THEY RECOMMENDED THAT THE CLAIM NOT BE CLOSED AT THAT TI ME EVEN 

THOUGH THERE WAS NO EVIDENCE, FROM AN ORTHOPEDIC OR NEUROLOGIC STAND

POINT, OF ANY OBJECTIVE DISABILITY 0 THEY FELT CLAIMANT WAS IN A PERIOD 

OF EMOTIONAL STRESS (AT THE TIME OF THE EXAMINATION CLAIMANT WAS IN

VOLVED IN A DIVORCE FROM HER SECOND HUSBAND AND WAS UPSET WITH THE 

LEGAL PROCEEDINGS)• THEY SUGGESTED A PSYCHIATRIC EVALUATION 0 

ON JULY 1 8, 1975 CLAIMANT WAS EXAMINED BY DR 0 PARVARESH, A 
PSYCHIATRIST, WHO EXPRESSED HIS CLINICAL OPINION THAT CLAIMANT DIS

PLAYED SYMPTOMS OF CHRONIC PSYCHONEUROTIC DISORDER BASED PRIMARILY 

UPON HER LIFE HISTORY, PREVIOUS LEVEL OF TENSION AND MARITAL DISCORD 0 

HE DID NOT BELIEVE THAT HER BACK SPRAIN COULD HAVE AGGRAVATED HER 

CURRENT NERVOUS TENSION 0 FROM A PSYCHIATRIC STANDPOINT, DR, PAR

VARESH DID NOT FIND A SUFFICIENT DEGREE OF IMPAIRMENT WHICH WOULD 

PREVENT CLAIMANT FROM WORKING AT JOBS FOR WHICH SHE IS TRAINED. IF 

CLAIMANT WAS CLEARED, ORTHOPEDICALLY, SHE SHOULD BE ABLE TO RETURN 

TO WORK - HE FELT THAT HER PSYCHIATRIC CONDITION COULD BE CONSIDERED 

FIXED AND NOT IN NEED OF TREATMENT. 

THE REFEREE FOUND THAT CLAIMANT'S TREATING PHYSICIANS WERE 
IN ACCORDANCE WITH THE FINDINGS OF THE ORTHOPAEDIC CONSULTANTS AND 
THAT THE FINDINGS OF BOTH THE PSYCHIATRIST AND PSYCHOLOGIST INDICATE 
THAT CLAIMANT HAS HAD LONGSTANDING EMOTIONAL DIFFICULTIES ARISING 
FROM FAMILY RELATIONSHIPS AND NOT CONNECTED WITH HER INDUSTRIAL 
INJURY• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE BUT NOTES THAT THE REFEREE ERRONEOUSLY REFERS TO 
THE DATE OF THE DETERMINATION ORDER AS AUGUST 2 8, 197 4 RATHER THAN 

AUGUST 2 8 0 1 9 7 5 • 
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WCB CA E NO. 75-3751 APRIL 12, 1976

JOYC ROL R, CLAIMANT
POZZI, WILSON AND ATCHISON,

cla mant s ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d Phillips.

Claima t seeks board review of the referee s order which af

f rmed TH D T RMINATION ORD R MAIL D AUGUST 2 8 , 1 9 75 AWARDING CLAIM
ANT COMP NSATION FOR T MPORARY TOTAL DISABILITY INCLUSIV FROM AUGUST
2 0 , 1 9 7 4 THROUGH AUGUST 4, 1975, L SS TIM WORK D.

Claima t suffered a compe sable i jury to her back o august

1 9 , 1 9 74 WHICH WAS DIAGNOS D AS A STRAIN, CHRONIC, PARAV RT BRAL
MUSCL S, L FT INFRASCAPULAR AR A. TH R WAS NO OBJ CTIV  VID NC 
OF N RV ROOT COMPR SSION OR IRRITATION WH N CLAIMANT WAS  XAMIN D
BY DR. VAN OSD L ON F BRUARY 1 2 , 1 9 7 5 .

Claima t testified that after her i jury she worked for a short

PERIOD OF TIME AND THEN ADVISED HER EMPLOYER THAT SHE WAS UNABLE TO
WORK BECAUSE OF HER PAIN AND THE DIFFICULTY IN HER BACK AND SHOULDER
AREAS. CLAIMANT1 S IMMEDIATE SUPERVISOR STATED THAT THE EMPLOYER
WAS AWARE OF THE COM PENSAB LE INJURY BUT THAT HE DID NOT NOTICE THAT
CLAIMANT WAS HAVING DIFFICULTY WITH HER WORK, SHE HAD ADVISED HIM SHE
WAS QUITTING FOR THE PURPOSE OF STAYING HOME TO CARE FOR HER DAUGHTER.

Cl im nt h s been tre ted  nd—or ex mined by sever l ortho
pedic PHYSICIANS AND HAS BEEN EXAMINED BY THE DOCTORS AT THE DISABILITY
PREVENTION DIVISION THE EXAMINATIONS REVEAL VERY LITTLE. ON MAY 29,
1 97  CLAIMANT WAS EXAMINED BY DR. JONES, AN ORTHOPEDIC SURGEON AND
DR. PAXTON, A NEUROSURGEON, BOTH MEMBERS OF THE ORTHOPAEDIC CLINIC.
THEY RECOMMENDED THAT THE CLAIM NOT BE CLOSED AT THAT TIME EVEN
THOUGH THERE WAS NO EVIDENCE, FROM AN ORTHOPEDIC OR NEUROLOGIC STAND
POINT, OF ANY OBJECTIVE DISABILITY. THEY FELT CLAIMANT WAS IN A PERIOD
OF emotion l stress ( t the time of the ex min tion cl im nt w s in
volved IN A DIVORCE FROM HER SECOND HUSBAND AND WAS UPSET WITH THE
LEGAL PROCEEDINGS) . THEY SUGGESTED A PSYCHIATRIC EVALUATION.

On JULY 1 8 , 1 9 7  CLAIMANT WAS EXAMINED BY DR. PARVARESH, A
PSYCHIATRIST, WHO EXPRESSED HIS CLINICAL OPINION THAT CLAIMANT DIS
PLAYED SYMPTOMS OF CHRONIC PSYCHONEUROTIC DISORDER BASED PRIMARILY
UPON HER LIFE HISTORY, PREVIOUS LEVEL OF TENSION AND MARITAL DISCORD.
HE DID NOT BELIEVE THAT HER BACK SPRAIN COULD HAVE AGGRAVATED HER
CURRENT NERVOUS TENSION. FROM A PSYCHIATRIC STANDPOINT, DR. PAR
VARESH DID NOT FIND A SUFFICIENT DEGREE OF IMPAIRMENT WHICH WOULD
PREVENT CLAIMANT FROM WORKING AT JOBS FOR WHICH SHE IS TRAINED. IF
CLAIMANT WAS CLEARED, ORTHOPEDICALLY, SHE SHOULD BE ABLE TO RETURN
TO WORK HE FELT THAT HER PSYCHIATRIC CONDITION COULD BE CONSIDERED
FIXED AND NOT IN NEED OF TREATMENT.

The REFEREE FOUND THAT CLAIMANT'S TREATING PHYSICIANS WERE
IN ACCORDANCE WITH THE FINDINGS OF THE ORTHOPAEDIC CONSULTANTS AND
THAT THE FINDINGS OF BOTH THE PSYCHIATRIST AND PSYCHOLOGIST INDICATE
THAT CLAIMANT HAS HAD LONGSTANDING EMOTIONAL DIFFICULTIES ARISING
FROM FAMILY RELATIONSHIPS AND NOT CONNECTED WITH HER INDUSTRIAL
INJURY.

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE BUT NOTES THAT THE REFEREE ERRONEOUSLY REFERS TO
THE DATE OF THE DETERMINATION ORDER AS AUGUST 2 8 , 1 9 74 RATHER THAN
AUGUST 2 8 , 1 9 7  .
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THE ORDER OF THE REFEREE DATED NOVEMBER 2 4 , 1975 IS AFFIRMED 

WITH A NOTATION THAT THE DETERMINATION ORDER WHICH HIS ORDER AFFIRMED 

WAS MAILED ON AUGUST 2 8 0 1975 • 

WCB CASE NO. 75-3672 

EDWIN N. DAYTON, CLAIMANT 
KEITH D 0 SKELTON, CLAIMANT'S ATTY. 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY SAIF 

APRIL 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 

OF THE REFEREE'S ORDER WHICH RE.MANDED CLAIMANT'S CLAIM TO IT FOR THE 

PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION FROM APRIL 1 0, 

1974 THROUGH AUGUST 28, 1975, ALLOWING CREDITS FOR COMPENSATION FOR 

TEMPORARY TOTAL DISABILITY PREVIOUSLY PAID DURING THAT TIME AND DIREC

TED THE FUND TO PAY CLAIMANT'S ATTORNEY A FEE OF 5 0 0 DOLLARS• THE 

ONLY ISSUE BEFORE THE BOARD IS THE 500 DOLLAR ATTORNEY FEE. THE FUND 

CONTENDS THERE IS NO STATUTORY BASIS THEREFOR AND THAT IF, IN FACT, 

TEMPORARY TOTAL DISABILITY PAYMENTS WERE DELAYED, SUCH DELAY WAS 

THE FAULT OF CLAIMANT'S COUNSEL NOT THE FUND 0 

CLAIMANT, A 32 YEAR OLD HOD CARRIER, SUSTAINED A COMPENSABLE 

INJURY ON MARCH 1 8 1 197 4 • HE CONSULTED DR 0 MCGEE, AN OSTEOPATHIC 

PHYSICIAN, ON THE SAME DAY AND HIS INJURY WAS DIAGNOSED AS A LUMBO

SACRAL STRAIN WITH OSTEOPATHIC SUBLUXATJONS OF THE LUMBAR, DORSAL 

AND CERVICAL AREAS 0 ON MARCH 22 CLAIMANT FILED HIS CLAIM WHICH WAS 

ACCEPTED AND PROCESSED BY THE FUND• THE CLAIM WAS CLOSED BY DETER

M JNATION ORDER, MAILED OCTOBER 23 1 I 975 0 WHEREBY CLAIMANT WAS 

AWARDED COMPENSATION FOR TEMPORARY TOTAL DISABILITY INCLUSIVE FROM 

NOVEMBER 1 4 1 1 9 7 4 THROUGH AUGUST 2 8, I 9 7 5 AND 4 8 DEGREES FOR 1 5 PER 

CENT UNSCHEDULED LOW BACK DISABILITY. 

THE FIRST PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL DISA

BILITY WAS MADE F.OR THE PERIOD OCTOBER 1 4 t 197 4 THROUGH NOVEMBER 4, 

1 9 7 4, BASED UPON A MEDICAL RE PORT FROM DR, GROTH RECEIVED BY THE 

FUND ON OCTOBER I 8, I 9 7 4 0 

CLAIMANT TESTIFIED THAT HE HAD HAD TO DISCONTINUE WORKING BE

CAUSE OF HIS SEVERE PAIN, AN INVESTIGATIVE REPORT CONTAINED A STATE

MENT FROM THE EMPLOYER THAT CLAIMANT WAS LAID OFF ON MARCH 22, 1974 

BECAUSE OF LACK OF WORK - ALSO, CLAIMANT'S STATEMENT THAT HE WAS 

UNABLE TO WORK BECAUSE OF HIS BACK PAIN, MEDICAL SUBSTANTIATION OF 

CLAIMANT'S STATEMENT WAS GIVEN IN DR 0 SCOURFJELD' S REPORT OF AUGUST 7, 

1 9 7 5 WHICH STATED THAT HE HAD FIRST SEEN CLAIMANT ON APRIL IO, 197 4 

WITH A COMPLAINT OF A BACK SPRAIN, AND HAD TREATED CLAIMANT FROM THAT 

DATE UNTIL SEPTEMBER 23 • 1 974 WHEN CLAIMANT WAS REFERRED TO DR 0 BACH

HUBER, AN ORTHOPEDIC PHYSJCJAN, FOR FURTHER TREATMENT 0 DR• SCOUR

FIELDT S REPORT STATED HE WAS CERTAIN CLAIMANT WOULD NOT HAVE BEEN 

ABLE TO WORK AS A HOD CARRIER DURING THE PERIOD OF TIME HE WAS TREATING 

HIM. 

THE REFEREE FOUND THAT DR 0 GROTHT S REPORT SHOWED THAT CLAIM

ANT WAS ENTITLED TO RECEIVE TEMPORARY TOTAL DISABILITY PAYMENTS AS 

OF OCTOBER 14 1 1974 - HOWEVER, THE MEDICAL REPORT OF DR 0 SCOURFIELD 

DATED AUGUST 7 t 197 5 CLEARLY SUBSTANTIATES CLAIMANT'S CONTENTION 

-7 5 -

ORDER
The order of the referee dated Novem er 24 , 1975 is affirmed

WITH  NOT TION TH T THE DETERMIN TION ORDER WHICH HIS ORDER  FFIRMED
W S M ILED ON  UGUST 2 8 , 1 975 ,

WCB CA E NO. 75-3672 APRIL 12, 1976

EDWIN N. DAYTON, CLAIMANT
KEITH D. SKELTON, CL IM NT'S  TTY.
DEPT. OF JUSTICE, DEFENSE  TTY.
REQUEST FOR REVIEW BY S IF

Reviewe by boar members wilson an Phillips.

The STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY T E BOARD
OF T E REFEREE'S ORDER W IC REMANDED CLAIMANT'S CLAIM TO IT FOR T E
PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION FROM APRIL 10,
I 974 T ROUG AUGUST 2 8 , 1 9 75 , ALLOWING CREDITS FOR COMPENSATION FOR
TEMPORARY TOTAL DISABILITY PREVIOUSLY PAID DURING T AT TIME AND DIREC
TED T E FUND TO PAY CLAIMANT'S ATTORNEY A FEE OF 5 0 0 DOLLARS. T E
ONLY ISSUE BEFORE T E BOARD IS T E 5 00 DOLLAR ATTORNEY FEE. T E FUND
CONTENDS T ERE IS NO STATUTORY BASIS T EREFOR AND T AT IF, IN FACT,
TEMPORARY TOTAL DISABILITY PAYMENTS WERE DELAYED, SUC DELAY WAS
T E FAULT OF CLAIMANT'S COUNSEL NOT T E FUND,

Claimant, a 32 year ol ho carrier, sustaine a compensable

INJURY ON M RCH 18, 1974. HE CONSULTED DR. MCGEE,  N OSTEOP THIC
PHYSICI N, ON THE S ME D Y  ND HIS INJURY W S DI GNOSED  S  LUMBO
S CR L STR IN WITH OSTEOP THIC SUBLUX TIONS OF THE LUMB R, DORS L
 ND CERVIC L  RE S. ON M RCH 22 CL IM NT FILED HIS CL IM WHICH W S
 CCEPTED  ND PROCESSED BY THE FUND, THE CL IM W S CLOSED BY DETER
MIN TION ORDER, M ILED OCTOBER 23 , 1 9 7 5 , WHEREBY CL IM NT W S
 W RDED COMPENS TION FOR TEMPOR RY TOT L DIS BILITY INCLUSIVE FROM
NOVEMBER 1 4 , 1 9 74 THROUGH  UGUST 2 8 , 1 9 75  ND 4 8 DEGREES FOR 15 PER
CENT UNSCHEDULED LOW B CK DIS BILITY.

The first payment of compensation for temporary TOT L DIS 

BILITY W S M DE FOR THE PERIOD OCTOBER 1 4 , 1 97 4 THROUGH NOVEMBER 4,
1 9 7 4 , B SED UPON  MEDIC L REPORT FROM DR, GROTH RECEIVED BY THE
FUND ON OCTOBER 18,1974.

Claimant testifie that he ha ha to  iscontinue working be

cause OF HIS SEVERE P IN.  N INVESTIG TIVE REPORT CONT INED  ST TE
MENT FROM THE EMPLOYER TH T CL IM NT W S L ID OFF ON M RCH 2 2 , 1 9 74
BEC USE OF L CK OF WORK  LSO, CL IM NT'S ST TEMENT TH T HE W S
UN BLE TO WORK BEC USE OF HIS B CK P IN. MEDIC L SUBST NTI TION OF
claimant s ST TEMENT W S GIVEN IN DR. SCOURFIELD'S REPORT OF  UGUST 7,
1 9 7 5 WHICH ST TED TH T HE H D FIRST SEEN CL IM NT ON  PRIL 10, 1974
WITH  COMPL INT OF  B CK SPR IN,  ND H D TRE TED CL IM NT FROM TH T
D TE UNTIL SEPTEMBER 2 3 , 1 9 74 WHEN CL IM NT W S REFERRED TO DR. B CH-
HUBER,  N ORTHOPEDIC PHYSICI N, FOR FURTHER TRE TMENT. DR. SCOUR-
FIELO1 S REPORT ST TED HE W S CERT IN CL IM NT WOULD NOT H VE BEEN
 BLE TO WORK  S  HOD C RRIER DURING THE PERIOD OF TIME HE W S TRE TING
HIM.

The referee foun that  r. groth s report showe that claim

ant W S ENTITLED TO RECEIVE TEMPOR RY TOT L DIS BILITY P YMENTS  S
OF OCTOBER 1 4 , 1 9 74 HOWEVER, THE MEDIC L REPORT OF DR. SCOURFIELD
D TED  UGUST 7 , 1 9 7 5 CLE RLY SUBST NTI TES CL IM NT'S CONTENTION












-

' 

’ 

-



          
            

      
             

        

      
          

          

              
            
           
      

          
          
                 

                
          

            
             
           

           
         

           
        

         
         

          
             

            

        
           

          
                 
             

                
  

  
   
  

       

   
    
    
    

      

          
         
 

HE WAS ENTITLED TO TEMPORARY TOTAL DISABILITY COMPENSATION PRIOR 
TO THAT DATE I NAMELY APRIL 1 0 1 1 9 7 4 • 

THE REFEREE CONCLUDED, CLAIMANT'S TEMPORARY TOTAL DISABILITY 
COMPENSATION SHOULD COMMENCE ON APRIL 10 1 197 4 AND EXTEND THROUGH 
AUGUST 2 8 , 1 9 7 5 • 

PENALTIES WERE REQUESTED, HOWEVER, THE REFEREE CONCLUDED UNDER 
THE CIRCUMSTANCES OF THIS CASE THAT THEY SHOULD NOT BE LEVIED BUT THAT 
CLAIMANT'S ATTORNEY WAS ENTITLED TO AN ATTORNEY'S FEE PAYABLE BY THE 

FUND• 

THE FUND·ARGUED THAT THE MEDICAL REPORT OF AUGUST 7 1 1 975 SHOULD 
HAVE BEEN SENT DIRECTLY TO THE FUND RATHER THAN TO THE ATTORNEY GEN
ERAL'S OFFICE. THE REFEREE CONCLUDED THAT THE CONTENTION OF THE FUND 
WAS, AT BEST, PLAUSIBLE BUT NOT GENUINE• 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE'S CON
CLUSION THAT CLAIMANT IS ENTITLED TO COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY COMMENCING APRIL 1 0, 197 4 RATHER THAN NOVEMBER 1 4, t 9 7 4 1 

BASED UPON THE MEDICAL REPORT OF DR• SCOURFIELD DATED AUGUST 7 0 1 9 7 5 -
HOWEVER, THIS REPORT WAS NEVER MADE AVAILABLE TO THE EVALUATION DIVI
SION OF THE WORKMEN'S COMPENSATION BOARD, AND IT WAS NOT MADE AVAIL
ABLE TO THE FUND 1 EITHER DIRECTLY OR THROUGH THE AGENCY OF ITS ATTORNEY, 
UNTIL IT WAS RECEIVED BY THE DEPARTMENT OF JUSTICE ON DECEMBER 10 1 

1975 1 ONLY 9 DAYS PRIOR TO THE HEARING• 

THERE IS NO EVIDENCE TO CONTRADICT THE FUND'S STATEMENT THAT 
THIS MEDICAL. EVIDENCE HAD BEEN IN THE POSSESSION OF CLAIMANT'S COUNSEL 
SINCE AUGUST 11 1 1975• 

. UNDER THESE CIRCUMSTANCES, THE BOARD CONCLUDES THAT THE REFEREE 
IMPROPERLY AWARDED CLAIMANT'S COUNSEL AN ATTORNEY'S FEE PAYABLE BY 
THE FUND, THAT CLAIMANT'·S COUNSEL SHOULD BE ALLOWED ATTORNEY'S FEE 
OF 25 PER CENT PAYABLE OUT OF THE INCREASED COMPENSATION GRANTED TO 
CLAIMANT. 

ORDER 

THE ORDER OF THE REFEREE DATED JANUARY 14 1 1 976 IS MODIFIED, 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
2 5 PERCENT OF THE INCREASED COMPENSATION AWARDED CLAIMANT BY THE 
REFEREE'S OPINION AND ORDER, PAYABLE OUT OF SUCH COMPENSATION AS PAID, 
NOT TO EXCEED THE SUM OF 2 1 000 DOLLARS, THIS IS IN LIEU OF THE ATTOR
NEY'S FEE OF 5 0 0 DOLLARS AWARDED CLAIMANT'S COUNSEL BY THE REFEREE 
IN HIS OPINION AND ORDER OF JANUARY 14 1 _1976 WHICH, IN ALL OTHER 
RESPECTS, IS AFFIRMED. 

WCB CASE NO. 74-2865 

RAY E. HAYES, CLAIMANT 
EVOHL Fe MALAGON, CLAIMANT'S ATTY. 
DEPT, OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

APRIL 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S 
AGGRAVATION CLAIM, 

-7 6 -

THAT H WAS  NTITL D TO T MPORARY TOTAL DISABILITY COMP NSATION PRIOR
TO THAT DAT , NAM LY APRIL 1 0 , 1 9 74 ,

The referee co cluded, claima t's temporary total disability

COMP NSATION SHOULD COMM NC ON APRIL 1 0 , 1 9 74 AND  XT ND THROUGH
AUGUST 2 8 , 1 9 7 5 ,

Pen lties were requested, however, the referee
THE CIRCUMSTANCES OF THIS CASE THAT THEY SHOULD NOT BE
CLAIMANT1 S ATTORNEY WAS ENTITLED TO AN ATTORNEY S FEE
FUND,

The FUND ARGUED THAT THE MEDICAL REPORT OF AUGUST 7 , 1 97 SHOULD
HAVE BEEN SENT DIRECTLY TO THE FUND RATHER THAN TO THE ATTORNEY GEN
ERAL S OFFICE. THE REFEREE CONCLUDED THAT THE CONTENTION OF THE FUND
WAS, AT BEST, PLAUSIBLE BUT NOT GENUINE,

The bo rd, on de novo review,  grees with the referee’s con
clusion THAT CLAIMANT IS ENTITLED TO COMPENSATION FOR TEMPORARY TOTAL
DISABILITY COMMENCING APRIL 1 0 , 1 974 RATHER THAN NOVEMBER 1 4 , 1 97 4 ,
BASED UPON THE MEDICAL REPORT OF DR. SCOURFIELD DATED AUGUST 7 , 1 9 7  
HOWEVER, THIS REPORT WAS NEVER MADE AVAILABLE TO THE EVALUATION DIVI
SION OF THE WORKMEN S COMPENSATION BOARD, AND IT WAS NOT MADE AVAIL
ABLE TO THE FUND, EITHER DIRECTLY OR THROUGH THE AGENCY OF ITS ATTORNEY,
UNTIL IT WAS RECEIVED BY THE DEPARTMENT OF JUSTICE ON DECEMBER 10,
1 9 7  , ONLY 9 DAYS PRIOR TO THE HEARING,

There is  o evide ce to co tradict the fu d’s stateme t that

THIS M DICAL  VID NC HAD B  N IN TH POSS SSION OF CLAIMANT S COUNS L
SINC AUGUST 1 1 , 1 97 5 .

U der these circumsta ces, the board co cludes that the referee
IMPROP RLY AWARD D cla mant s COUNS L AN ATTORN Y S F  PAYABL BY
TH FUND, THAT CLAIMANT S COUNS L SHOULD B ALLOW D ATTORN Y S F  
OF 2 5 P R C NT PAYABL OUT OF TH INCR AS D COMP NSATION GRANT D TO
CLAIMANT.

ORDER
The order of the referee dated Ja uary 14, i 976 is modified.

Claima t’s cou sel is awarded as a reaso able attor ey’s fee

2 5 P RC NT OF TH INCR AS D COMP NSATION AWARD D CLAIMANT BY TH 
referee’s opi io a d order, payable out of such compe satio as paid,
NOT TO  XC  D TH SUM OF 2 , 00 0 DOLLARS. THIS IS IN LI U OF TH ATTOR
N Y S F  OF 5 0 0 DOLLARS AWARD D CLAIMANT S COUNS L BY TH R F R  
IN HIS OPINION AND ORD R O'F JANUARY 1 4 , 1 9 76 WHICH, IN ALL OTH R
R SP CTS, IS AFFIRM D.

CONCLUDED UNDER
LEVIED BUT THAT
PAYABLE BY THE

WCB CA E NO. 74-2865 APRIL 12, 1976

RAY E. HAYE , CLAIMANT
EVOHL F. MALAGON, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by bo rd members wilson  nd Phillips.

Cl im nt seeks review by the bo rd of the referee’s order which
AFFIRM D TH STAT ACCID NT INSURANC FUND S D NIAL OF CLAIMANT S
AGGRAVATION CLAIM.
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0 A PAINTER AND CARPENTER 0 SUFFERED A COMPENSABLE INJURY 
ON MAY 1 0, 196 8 WHEN HE FELL FROM A LADDER AND SUFFERED A COMPRESSION 

FRACTURE AT THE T7 LEVEL. HE WAS TREATED CONSERVATIVELY BY DR• BAILES 
AND DRe HOLBERT 0 THE LATTER FOUND CLAIMANT• S CONDITION WAS STATIONARY 
ON JUNE 23 0 1969 AND THE CLAIM·WAS CLOSED ON AUGUST 4 0 1969 WITH AN 
AWARD OF 3.2 DEGREES FOR UNSCHEDULED DISABILITY0 

IN APRIL 1970 CLAIMANT WAS SEEN BY DR 0 WEINMAN, AN ORTHOPEDIC 
PHYSICIAN 0 COMPLAINING OF CONSTANT BACK PAIN AND STIFFNESS IN HIS SHOUL

DERS0 LEGS AND NECK AREAS. THE CLAIM WAS REOPENED AND, AFTER DRe 
WEINMAN REPORTED CLAIMANT'S CONDITION WAS STABLE ON SEPTEMBER 2 2 0 
1970, THE CLAIM WAS AGAIN CLOSED ON OCTOBER 15 0 1970 WHEREIN CLAIM
ANT WAS AWARDED AN ADDITIONAL 3 Z DEGREES FOR UNSCHEDULED MID BACK 
DISABILITY. THIS WAS THE DATE OF THE LAST AWARD OF COMPENSATION 0 

CLAIMANT WAS RECHECKED BY DR• WEINMAN ON JULY 18, 1 974 0 CLAIM
ANT WAS COMPLAINING OF UPPER AND LOWER BACK AND LEG CRAMPS ·ALTHOUGH 

HE TOLD DR• WE INMAN THAT HE FELT HIS CONDITION WAS ABOUT THE SAME AS 

IT HAD BEEN IN SEPTEMBER 1970• THE MEASUREMENTS TAKEN BY DR• WEIN
MAN WITH REGARD TO RANGE OF MOTION' OF THE DORSOLUMBAR SPINE WERE · 

REMARKABLY SIMILAR TO THE MEASUREMENTS TAKEN IN SEPTEMBER 1970 • 
THE T7 COMPRESSION FRACTURE WAS HEALED AND STABLE BUT WAS CAUSING 
SOME THORACIC BACK PAIN• ( IN 1972 0 WHEN CLAIMANT HAD BEEN EXAMINED 
BY DR• BAILES 0 X-RAY FILMS REVEALED SOME EVIDENCE OF BRIDGING ON THE 
ANTERIOR INFERIOR SURFACE OF T7 WITH THE ANTERIOR SUPERIOR SURFACE OF 

TS ANO THE DISC SPACE BETWEEN T6 AND T7 AND BETWEEN T7 AND 1"8 WERE 
NARROWED•) DR"e WEINMAN FELT THAT ANY INCREASE IN CLAIMANT• S SUB
JECTIVE COMPLAINTS RESULTED FROM AGING AND A SEVERE SOCIO-ECONOMIC 
PROBLEM, HE DID NOT FEEL THAT CLAIMANT SHOULD RETURN TO HIS FORMER 
JOB 0 DR 0 WEINMAN FELT CLAIMANT WOULD NEED A SEMI-SEDENTARY TYPE 
.JOB, THAT HE HAD MODERATE LOSS OF FUNCTION TO THE THORACIC AND LUMBAR 

SPINE. 

0N '°'UGUST 21, 197 4 THE FUND DENIED CLAIMANT'S CLAIM FOR AGGRA
VATION, STATING THAT THE CURRENT MEDICAL REPORTS INDICATE CLAIMANT• S 
CONDITION REMAINS ESSENTIALLY THE SAME AS WHEN HIS CLAIM WAS CLOSED• 

0N FEBRUARY 11 , 197 5 DR 0 SAMUEL EXAMINED CLAIMANT AND REPORTED 
HIS FINDINGS WERE SUBSTANTIALLY THE SAME AS DR• WEINMAN' s, HOWEVER, 

. HE REACHED DIFFERENT CONCLUSIONS• DR 0 SAMUEL• S OPINION WAS THAT . 

CLAIMANT'S CONTINUED IMPAIRMENT AND INABILITY TO WORK WAS DIRECTLY 
ASSOCIATED WITH HIS WORK-RELATED IN.JURY OF MAY 1 0, 196 8 AND THAT HAD 
HE NOT SUFFERED THAT SPINAL IN.JURY CLAIMANT WOULD BE ABLE TO WOR'K AT 
A GREATER NUMBER AND VARIETY OF TASKS 0 HE DID NOT" FEEL THAT CLAIM
ANT• S AGE, WHICH WAS 5 9 YEARS, WAS, BY ITSELF, ENOUGH TO RENDER 
CLAIMANT INCAPABLE OF EARNING A SUBSTANTIAL LIVING0 HE DID NOT FEEL 
THAT ANY PHYSIOTHERAPEUTIC MEASURES WERE INDICATED, THEY WOULD NOT 
BE RESTORATIVE IN NATURE OR PUT CLAIMANT IN A CONDITION WHEREBY HE 

COULD RETURN TO ACTIVE WORK STATUS NOR WAS HE CONVINCED THAT ANY 
MEDICAL OR SURGICAL APPROACH WOULD ACCOMPLISH THAT PURPOSE• 

CLAIMANT HAS PERFORMED NO GAINFUL WORK FOR OTHER PARTIES SINCE 
1 96 8, HE CONTENDS THAT HIS MID BACK PAIN HAS, -WITHIN THE LAST YEAR, 
SETTLED INTO HIS HIPS AND HAS.BECOME WORSE THAN IT WAS IN 1970 0 

THE REFEREE FOUND THAT THE EVIDENCE AS A WHOLE DID NOT DEMON

STRATE A WORSENING SINCE THE CLAIM WAS LAST CLOSED ON OCTOBER 15 1 

1970• THE CLAIMANT RELIED UPON DR 0 SAMUEL'S REPORTS AS MEDICAL EVI

DENCE OF AN AGGRAVATION, HOWEVER, THE REFEREE WAS MORE CONVINCED 

BY THE.REPORTS FROM DR 0 WEINMAN THAT THERE HAD BEEN NO WORSENING 

OF CLAIMANT'S CONDITION SINCE SEPTEMBER 22 1 1970 1 WHEN HE MADE A 

CLOSING EVALUATION OF CLAIMANT PRIOR TO THE DETERMINATION ORDER OF 

OCTOBER 1 5 1 1 9 7 0 0 

-7 7 -

Claima t, a pai ter a d carpe ter, suffered a compe sable i jury

ON MAY 1 0 , 1 96 8 WH N H F LL FROM A LADD R AND SUFF R D A COMPR SSION
FRACTUR AT TH T7 L V L. H WAS TR AT D CONS RVATIV LY BY DR. BA IL S
AND DR. HOLB RT, TH LATT R FOUND CLAIMANT* S CONDITION WAS STATIONARY
ON JUN 23, 1969 AND TH CLAIM WAS CLOS D ON AUGUST 4, 1969 WITH AN
AWARD OF 3.2 D GR  S FOR UNSCH DUL D DISABILITY.

In APRIL 1 9 70 CLAIMANT WAS S  N BY DR. W INMAN, AN ORTHOP DIC
PHYSICIAN, COMPLAINING OF CONSTANT BACK PAIN AND STIFFN SS IN HIS SHOUL
D RS, L GS AND N CK AR AS. TH CLAIM WAS R OP N D AND, AFT R DR.
W INMAN R PORT D CLAIMANT S CONDITION WAS STABL ON S PT MB R 22,
1 9 7 0 , TH CLAI M WAS AGAIN CLOS D ON OCTOB R 15, 1970 WH R IN CLAIM
ANT WAS AWARD D AN ADDITIONAL 3 2 D GR  S FOR UNSCH DUL D MID BACK
DISABILITY. THIS WAS TH DAT OF TH LAST AWARD OF COMP NSATION.

Cl im nt w s rechecked by dr. weinm n on july is, 1974, cl im
 nt w s compl ining of upper  nd lower b ck  nd leg cr mps  lthough
H TOLD DR. W INMAN THAT H F LT HIS CONDITION WAS ABOUT TH SAM AS
IT HAD B  N IN S PT MB R 1 9 7 0 . TH M ASUR M NTS TAK N BY DR. W IN
MAN WITH R GARD TO RANG OF MOTION OF TH DORSOLUMBAR SPIN W R 
R MARKABLY SIMILAR TO TH M ASUR M NTS TAK N IN S PT MB R 1 97 0 .
TH T7 COMPR SSION FRACTUR WAS H AL D AND STABL BUT WAS CAUSING
SOM THORACIC BACK PAIN. (IN 1 9 72 , WH N CLAIMANT HAD B  N  XAMIN D
BY DR. BA I L S, X RAY FILMS R V AL D SOM  VID NC OF BRIDGING ON TH 
ANT RIOR INF RIOR SURFAC OF T7 WITH TH ANT RIOR SUP RIOR SURFAC OF
T8 AND TH DISC SPAC B TW  N T6 AND T7 AND B TW  N T7 AND T8 W R 
NARROW D.) DR. W INMAN F LT THAT ANY INCR AS IN CLAIMANT S SUB
J CTIV COMPLAINTS R SULT D FROM AGING AND A S V R SOCIO- CONOMIC
PROBL M, H DID NOT F  L THAT CLAIMANT SHOULD R TURN TO HIS FORM R
JOB. DR. W INMAN F LT CLAIMANT WOULD N  D A S  M I-S D NTARY TYP 
JOB, THAT H HAD MOD RAT LOSS OF FUNCTION TO TH THORACIC AND LUMBAR
SPIN .

On AUGUST 21 , 1974 TH FUND D NI D CLAIMANT1 S CLAIM FOR AGGRA
VATION, STATING THAT TH CURR NT M DICAL R PORTS INDICAT CLAIMANT S
CONDITION R MAINS  SS NTIALLY TH SAM AS WH N HIS CLAIM WAS CLOS D.

On F BRUARY 1 1 , 1 9 7 5 DR. SAMU L  XAMIN D CLAIMANT AND R PORT D
HIS FINDINGS W R SUBSTANTIALLY TH SAM AS DR. W INMAN S, HOW V R,
H R ACH D DIFF R NT CONCLUSIONS. DR. SAMU L* S OPINION WAS THAT
CLAIMANT S CONTINU D IMPAIRM NT AND INABILITY TO WORK WAS DIR CTLY
ASSOC I AT D WITH HIS WORK-R LAT D INJURY OF MAY 1 0 , 1 9 6 8 AND THAT HAD
H NOT SUFF R D THAT SPINAL INJURY CLAIMANT WOULD B ABL TO WORK AT
A GR AT R NUMB R AND VARI TY OF TASKS. H DID NOT F  L THAT CLAIM
ANT S AG , WHICH WAS 59 Y ARS, WAS, BY ITS LF,  NOUGH TO R ND R
CLAIMANT INCAPABL OF  ARNING A SUBSTANTIAL LIVING. H DID NOT F  L
THAT ANY PHYSIOTH RAP UTIC M ASUR S W R INDICAT D, TH Y WOULD NOT
B R STORATIV IN NATUR OR PUT CLAIMANT IN A CONDITION WH R BY H 
COULD R TURN TO ACTIV WORK STATUS NOR WAS H CONVINC D THAT ANY
M DICAL OR SURGICAL APPROACH WOULD ACCOMPLISH THAT PURPOS .

Claima t has performed  o gai ful work for other parties si ce

1 96 8 , H CONT NDS THAT HIS MID BACK PAIN HAS, WITHIN TH LAST Y AR,
S TTL D INTO HIS HIPS AND HAS B COM WORS THAN IT WAS IN 1 9 7 0 .

The referee found that the ev dence as a WHOL DID not D MON
STRAT A WORS NING SINC TH CLAIM WAS LAST CLOS D ON OCTOB R 15,
1 9 7 0. TH CLAIMANT R LI D UPON DR. SAMU L S R PORTS AS M DICAL  VI
D NC OF AN AGGRAVATION, HOW V R, TH R F R  WAS MOR CONVINC D
BY TH R PORTS FROM DR. W INMAN THAT TH R HAD B  N NO WORS NING
OF CLAIMANT S CONDITION SINC S PT MB R 22 , 1 9 70 , WH N H MAD A
CLOSING  VALUATION OF CLAIMANT PRIOR TO TH D T RMINATION ORD R OF
OCTOB R 15, 1970.
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REFEREE FOUND THAT DR 0 SAMUEL WAS CLAIMANT'S TREATING 

DOCTOR FOR A BRIEF PERIOD OF TIME AFTER THE INDUSTRIAL INJURY OF 1968 

AND BEFORE HE CAME UNDER THE CARE OF DR. BAILES BUT DID NOT SEE CLAIM

ANT AGAIN UNTIL FEBRUARY 1 1, I 9 7 5 AT WHICH TIME HE HAD BEEN FURNISHED 

A COPY OF DR, WEINMAN'S REPORT OF JULY 18 1 1974 0 THE REFEREE CONCLUDED 

THAT 8 AS A TREATING CHIROPRACTOR, DR 0 SAMUEL WAS QUALIFIED TO EXPRESS 

AN OPINION WITH RESPECT TO' AN INCREASE IN TOTAL IMPAIRMENT RESULTING 

FROM THE INJURY', HOWEVER HIS OPINION, LIKE ANY MEDICAL OPINION, MUST 

BE GIVEN ONLY THE WEIGHT IT IS ENTITLED TO BASED UPON THE DOCTOR'S 

ABILITY TO DRAW THAT CONCLUSION• THE REFEREE BELIEVED THAT DR, WE IN~ 

MAN WAS IN A BETTER POSITION TO KNOW ALL OF THE FACTS CONCERNING 

CLAIMANT'S MEDICAL HISTORY THAN DR 0 SAMUEL, THEREFORE, HIS OPINION 

WAS ENTITLED TO GREATER WEIGHT. 

THERE IS NOTHING CONTAINED IN DR, WEINMAN' S REPORT OF JULY 1974 

TO INDICATE THAT CLAIMANT'S CONDITION WAS ANY DIFFERENT THAN IT WAS 

IN SEPTEMBER 1970. THE REFEREE CONCLUDED THAT CLAIMANT HAD FAILED 

TO SHOW A WORSENING OF HIS CONDITION AND THAT THE DENIAL OF HIS CLAIM 

FOR AGGRAVATION SHOULD BE AFFIRMED, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE. THERE IS NOTHING IN DR, SAMUEL'S REPORT OF 

MARCH 2 8, 197 5 TO INDICATE THAT CLAIMANT'S CONDITION AT THE PRESENT 

TIME IS WORSE THAN IT WAS WHEN HIS CLAIM WAS LAST CLOSED ON OCTOBER 

1 5, 197 0 • BASED ON HIS EXAMINATION OF CLAIMANT, DR 0 SAMUEL MAKES 

THE SAME FINDINGS AS THOSE MADE BY DR 0 WEINMAN ON JULY 1 8, 1 974 • 

ALL DR, SAMUEL'S REPORT INDICATES IS THAT CLAIMANT'S PRESENT CONDI~ 

TION IS DIRECTLY ASSOCIATED WITH HIS MAY IO, 1968 INJURY AND THERE IS 

NO DI SP UTE ON THAT I SSUE 0 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 7, 1975 IS AFFIRMED, 

WCB CASE NOO 75-3029 

EARL A. VAN DUSEN, CLAIMANT 
MORLEY, THOMAS, ORONA AND Kl NGSLEY, 

CLAIMANT'S ATTYS 0 

KEITH D, SKELTON, DEFENSE ATTY. 

REQUEST FOR REVIEW BY EMPLOYER 

APRIL 13, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH AWARDED CLAIMANT PERMANENT TOTAL DISABILITY BENEFITS FROM AND 

AFTER THE LAST DAY HE PERFORMED WORK FOR THE EMPLOYER IN THE FALL 

OF 1975, ALLOWING PERMANENT PARTIAL DISABILITY BENEFITS PAID TO CLAIM

ANT SUBSEQUENT TO THAT DATE TO OFFSET LIABILITY FOR PERMANENT TOTAL 

DISABILITY BENEFITS OTHERWISE PAYABLE FOR THE CORRESPONDING PERIOD 0 

ON MAY 1 6 t 1 9 7 0 CLAIMANT I THEN A 5 6 YEAR OLD MECHANIC, SUSTAINED 

AN INJURY TO HIS LEFT ANKLE WHICH WAS CRUSHED BETWEEN THE TONG OF A 

LIFT TRUCK AND THE SIDE OF THE SCOOTER HE WAS OPERATING, DR, ROCKEY 

DIAGNOSED A COMMINUTED DISTORTED FRACTURE OF THE DISTAL TIBIA AND 

FIBULA WITH LOSS OF CIRCULATION AND SENSATION IN THE FOOT, 

OURING THE FOLLOWING FIVE YEARS CLAIMANT RECEIVED VERY EXTEN~ 

SIVE MEDICAL ATTENTION, INCLUDING AMPUTATION OF HIS LEFT LEG SOME TEN 

INCHES BELOW THE KNEE, CLAIMANT HAS HAD NUMEROUS SKIN GRAFTING PRO~ 

CEDURES 8 INCLUDING A PROCEDURE IN WHICH A CROSS-LEGGED CAST WAS APPLIED 

-7 8 -

The referee fou d that dr. samuel was claima t's treati g

DOCTOR FOR A BRI F P RIOD OF TIM AFT R TH INDUSTRIAL INJURY OF 196 8
AND B FOR H CAM UND R TH CAR OF DR. BAIL S BUT DID NOT S  CLAIM
ANT AGAIN UNTIL F BRUARY 1 1 , 1 9 7 5 AT WHICH TIM H HAD B  N FURNISH D
a copy of dr. we nman s report of july  s, 1974. the referee concluded

THAT, AS A TR ATING CHIROPRACTOR, DR. SAMU L WAS QUALIFI D TO  XPR SS
AN OPINION WITH R SP CT TO * AN INCR AS IN TOTAL IMPAIRM NT R SULTING
FROM TH INJURY , HOW V R HIS OPINION, LIK ANY M DICAL OPINION, MUST
B GIV N ONLY TH W IGHT IT IS  NTITL D TO BAS D UPON TH DOCTOR'S
ABILITY TO DRAW THAT CONCLUSION. TH R F R  B LI V D THAT DR. W IN
MAN WAS IN A B TT R POSITION TO KNOW ALL OF TH FACTS CONC RNING
CLAIMANT'S M DICAL HISTORY THAN DR. SAMU L, TH R FOR , HIS OPINION
WAS  NTITL D TO GR AT R W IGHT.

There is  othi g co tai ed i dr. wei ma 's report of july 1974
TO INDICAT THAT CLAIMANT'S CONDITION WAS ANY DIFF R NT THAN IT WAS
IN S PT MB R 1 9 7 0 . TH R F R  CONCLUD D THAT CLAIMANT HAD FAIL D
TO SHOW A WORS NING OF HIS CONDITION AND THAT TH D NIAL OF HIS CLAIM
FOR AGGRAVATION SHOULD B AFFIRM D.

The board, o de  ovo review, affirms the fi di gs a d co clu

s ons OF TH R F R  . TH R IS NOTHING IN DR. SAMU L'S R PORT OF
MARCH 2 8 , 1 9 7 5 TO INDICAT THAT CLAIMANT'S CONDITION AT TH PR S NT
TIM IS WORS THAN IT WAS WH N HIS CLAIM WAS LAST CLOS D ON OCTOB R
1 5 , 1 9 7 0 . BAS D ON HIS  XAMINATION OF CLAIMANT, DR. SAMU L MAK S
TH SAM FINDINGS AS THOS MAD BY DR. W INMAN ON JULY 1 8 , 1 9 74 .
ALL DR, SAMU L'S R PORT INDICAT S IS THAT CLAIMANT'S PR S NT CONDI
TION IS DIR CTLY ASSOCIAT D WITH HIS MAY 1 0 , 1 9 6 8 INJURY AND TH R IS
NO DISPUT ON THAT ISSU .

ORDER
The order of the referee d ted November 7, 197 is  ffirmed.

WCB CA E NO. 75-3029 APRIL 13, 1976

EARL A. VAN DU EN, CLAIMANT
MORL Y, THOMAS, ORONA AND KINGSL Y,
CLAIMANT'S ATTYS.

K ITH D. SK LTON, D F NS ATTY.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members moore a d Phillips.

The employer seeks review by the board of the referee's order

WHICH AWARD D CLAIMANT P RMAN NT TOTAL DISABILITY B N FITS FROM AND
AFT R TH LAST DAY H P RFORM D WORK FOR TH  MPLOY R IN TH FALL
OF 1 9 7 5 , ALLOWING P RMAN NT PARTIAL DISABILITY B N FITS PAID TO CLAIM
ANT SUBS QU NT TO THAT DAT TO OFFS T LIABILITY FOR P RMAN NT TOTAL
DISABILITY B N FITS OTH RWIS PAYABL FOR TH CORR SPONDING P RIOD.

On MAY 1 6 , 1 9 7 0 C LAI MANT, TH N A 56 Y AR OLD M CHANIC, SUSTAIN D

AN INJURY TO HIS L FT ANKL WHICH WAS CRUSH D B TW  N TH TONG OF A
LIFT TRUCK AND TH SID OF TH SCOOT R H WAS OP RATING. DR. ROCK Y
DIAGNOS D A COMMINUT D DISTORT D FRACTUR OF TH DISTAL TIBIA AND
FIBULA WITH LOSS OF CIRCULATION AND S NSATION IN TH FOOT.

Duri g the followi g five years claima t received very exte 

s ve M DICAL ATT NTION, INCLUDING AMPUTATION OF HIS L FT L G SOM T N
INCH S B LOW TH KN  . CLAIMANT HAS HAD NUM ROUS SKIN GRAFTING PRO
C DUR S, INCLUDING A PROC DUR IN WHICH A CROSS-L GG D CAST WAS APPLI D
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THE TWO LEGS TO PERMIT TRANSFERENCE·OF VITAL TISSUE FROM THE RIGHT 
CALF TO THE LEFT LEG 0 ULTIMATELY; OSTEOMYELITIS, NECROSIS OF TISSUE 
AND THE ONSET OF GANGRENE NECESSITATED AMPUTATION IN JUNE OF 197 2 _OF 
THE LEFT LEG 0 

AFTER THE AMPUTATION THE STUMP HAS HAD TO BE CORRECTED ON SEV
ERAL OCCASIONS AND THE PROSTHESIS WHICH CLAIMANT WEARS CONTINUOUSLY 
EXCEPT AT NIGHT HAS BEEN FREQUENTLY MODIFIED IN AN ATTEMPT TO GIVE 
CLAIMANT SOME ALLEVIATION FROM PAIN AND ALSO BETTER MOBILITY. 

THE CLAIMANT HAS A LOSS OF SENSATION IN THE KNEE JOINT AFTER PRO
LONGED SITTING AND HE IS UNABLE TO CONTROL THE LEG UNTIL, BY MANIPU
LATION, HE RESTORES CIRCULATION - THEN HE IS ABLE TO WALK PERHAPS 2 00 
FEE. T BEFORE HE AGAIN BEGINS TO LOSE CONTROL• 

IN 1973 CLAIMANT ATTEMPTED TO RETURN TO WORK ON A LIGHT-DUTY 
PART-TIME BASIS BUT THIS ACTIVITY EXACERBATED THE LEG CONDITION AND 
REQUIRED ADDITIONAL SURGICAL MODIFICATION OF THE STUMP. 

IN SEPTEMBER, 1975 HE AGAIN ATTEMPTED TO WORK AT A JOB PROVIDED 
BY THE EMPLOYER WHICH INCORPORATED ONLY DUTIES CONSIDERED TO BE COM
PATIBLE WITH CLAIMANT'S PHYSICAL LIMITATIONS, HOWEVER, BECAUSE OF 
ADVERSE PHYSICAL RESPONSE, CLAIMANT HAD TO QUIT WORK IN THE LATTER 
PART OF SEPTEMBER 1975 AND HAS NOT RETURNED TO WORK SINCE THAT i;ATE 0 

CLAIMANT COMPLAINED OF A BURNING SENSATION ACROSS THE FOREHEAD 
DURING THE FIRST FEW WEEKS FOLLOWING HIS INJURY AND 1 THEREAFTER 0 HAS 
HAD A CONTINUING SENSATION OF HUMMING OR HISSING BEHIND THE FOREHEAD 
UP INTO HIS SKULL, WHICH ACCORDING TO DR 0 SHORT, AN ORTHOPEDIST, IS 
A RESULT OF CLAIMANT 1 S INJURY ALTHOUGH THE EXACT CAUSE FOR IT WAS 
UNKNOWN, NEUROLOGICAL EVALUATIONS, HOWEVER, HAVE NOT TRACED THIS 
CONDITION TO THE INDUSTRIAL INJURY - IT IS SUGGESTED THAT IT MIGHT BE 
OF A FUNCTIONAL ORIGIN0 

THE- JOB TO WHICH CLAIMANT RETURNED IN 1 9 7 5 CONSISTED OF SEVERAL 
DUTIES ORGANIZED BY THE EMPLOYER INTO A CLASSIFICATION SPECIFICALLY 
DESIGNED TO CONFORM TO CLAIMANT'S LIMITED ABILITY. CLAIMANT TEST IF IE � 
HE HAD TO QUIT THIS JOB BECAUSE WHEN HE WAS PERFORMING BENCH WORK 
HE COULD NOT FACE THE BENCH SINCE HE HAD TO EXTEND HIS AMPUTATED LEG 
OUTWARD PARALLEL TO THE BENCH ITSELF WHICH REQUIRED CLAIMANT TO TWIST 
HIS TORSO TO FACE THE WORK HE WAS PERFORMING AND THIS RESULTED IN 
MUSCLE SPASM IN THE BACK OF SUCH SEVERITY THAT HE COULD NOT CONTINUE 0 

CLAIMANT'S SUPERVISOR TESTIFIED CLAIMANT HAD BEEN AN- OUTSTAND
ING WORKMAN WILLING AND ABLE TO PERFORM ANY TASK BEFORE HIS INJURY• 
CLAIMANT HAS COMPILED A REMARKABLY STABLE AND RESPONSIBLE WORK 
RECORD HAVING SPENT 28 YEARS WITH THIS EMPLOYER• HE COMPLETED THE 
7TH GRADE IN MINNESOTA BEFORE DROPPING OUT OF SCHOOL 0 

SINCE THE LATTER PART OF 1 9 7 3 CLAIMANT HAS BE EN UNDER THE CARE 
OF DR 0 SHORT WHO, ON JUNE ': 1 197 5 1 FELT THAT CLAIM,ANT 1 S CONDITION 
WAS STATIONARY AND THAT HIS CLAIM SHOULD BE CLOSED ALTHOUGH CLAIMANT 
WOULD HAVE TO GO BACK FOR LIMB ADJUSTMENTS OR REPLACEMENT OF HIS 
PROSTHESIS, AT THAT TIME 1 DR• SHORT WAS NOT SURE WHETHER CLAIMANT 
COULD RETURN TO HIS FORMER OCCUPATION WITH SUCH LIMITATIONS AS HE H.o,Li 
ALTHOUGH HE WOULD LIKE TO SEE HIM TRY TO. HE DID NOT FEEL CLAIMAN1 
WAS A CANDIDATE FOR RETRAINING BUT WAS A CANDIDATE FOR JOB PLACF.MENT 
ASSISTANCE, ON JUNE 1 0 0 1975 A DETERMINATION ORDER WAS MAILED WHEREBY 
CLAIMANT WAS AWARDED 75 PER CENT LOSS FUNCTION OF THE LEFT LEG AND 
7 • S PER CENT LOSS FUNCTION OF THE RIGHT LEG. 

ON OCTOBER 1 4, DR. SHORT REPORTED THAT CLAIMANT HAD ATTEMPTED 
TO RETURN TO WORK FOR THE EMPLOYER BUT HAD QUIT PRIOR TO OCTOBER 1 • 

-79-

TO TH TWO L GS TO P RMIT TRANSF R NC OF VITAL TISSU FROM TH RIGHT
CALF TO TH L FT L G. ULTIMAT LY, OST OMY LITIS, N CROSIS OF TISSU 
AND TH ONS T OF GANGR N N C SSITAT D AMPUTATION IN JUN OF 1 9 72 OF
TH L FT L G.

After the amputatio the stump has had to be corrected o sev

eral OCCASIONS AND TH PROSTH SIS WHICH CLAIMANT W ARS CONTINUOUSLY
 XC PT AT NIGHT HAS B  N FR QU NTLY MODIFI D IN AN ATT MPT TO GIV 
CLAIMANT SOM ALL VIATION FROM PAIN AND ALSO B TT R MOBILITY.

The CLAIMANT HAS A LOSS OF S NSATION IN TH KN  JOINT AFT R PRO
LONG D SITTING AND H IS UNABL TO CONTROL TH L G UNTIL, BY MANIPU
LATION, H R STOR S CIRCULATION TH N H IS ABL TO WALK P RHAPS 2 00
F  T B FOR H AGAIN B GINS TO LOS CONTROL.

In 1 973 CLAIMANT ATT MPT D TO R TURN TO WORK ON A LIGHT-DUTY
PART-TIM BASIS BUT THIS ACTIVITY  XAC RBAT D TH L G CONDITION AND
R QUIR D ADDITIONAL SURGICAL MODIFICATION OF TH STUMP.

In S PT MB R, 1 97 5 H AGAIN ATT MPT D TO WORK AT A JOB PROVID D
BY TH  MPLOY R WHICH INCORPORAT D ONLY DUTI S CONSID R D TO B COM
PATIBL WITH CLAIMANT'S PHYSICAL LIMITATIONS, HOW V R, B CAUS OF
ADV RS PHYSICAL R SPONS , CLAIMANT HAD TO QUIT WORK IN TH LATT R
PART OF S PT MB R 1 9 7 5 AND HAS NOT R TURN D TO WORK SINC THAT DAT .

Claima t complai ed of a bur i g se satio across the forehead

DURING TH FIRST F W W  KS FOLLOWING HIS INJURY AND, TH R AFT R, HAS
HAD A CONTINUING S NSATION OF HUMMING OR HISSING B HIND TH FOR H AD
UP INTO HIS SKULL, WHICH ACCORDING TO DR. SHORT, AN ORTHOP DIST, IS
A R SULT OF CLAIMANT S INJURY ALTHOUGH TH  XACT CAUS FOR IT WAS
UNKNOWN. N UROLOGICAL  VALUATIONS, HOW V R, HAV NOT TRAC D THIS
CONDITION TO TH INDUSTRIAL INJURY IT IS SUGG ST D THAT IT MIGHT B 
OF A FUNCTIONAL ORIGIN.

The: job to which claima t retur ed i 1975 co sisted of several

DUTI S ORGANIZ D BY TH  MPLOY R INTO A CLASSIFICATION SP CIFICALLY
D SIGN D TO CONFORM TO CLAIMANT'S LIMIT D ABILITY. CLAIMANT T STIFI D
H HAD TO QUIT THIS JOB B CAUS WH N H WAS P RFORMING B NCH WORK
H COULD NOT FAC TH B NCH SINC H HAD TO  XT ND HIS AMPUTAT D L G
OUTWARD PARALL L TO TH B NCH ITS LF WHICH R QUIR D CLAIMANT TO TWIST
HIS TORSO TO FAC TH WORK H WAS P RFORMING AND THIS R SULT D IN
MUSCL SPASM IN TH BACK OF SUCH S V RITY THAT H COULD NOT CONTINU .

Claima t's supervisor testified claima t had bee a outsta d

 ng WORKMAN WILLING AND ABL TO P RFORM ANY TASK B FOR HIS INJURY.
CLAIMANT HAS COMPIL D A R MARKABLY STABL AND R SPONSIBL WORK
R CORD HAVING SP NT 28 Y ARS WITH THIS  MPLOY R. H COMPL T D TH 
7 TH GRAD IN MINN SOTA B FOR DROPPING OUT OF SCHOOL.

Since the l tter p rt of 1973 cl im nt h s been under the c re
OF DR. SHORT WHO, ON JUN 5, 1 9 7 5 , F LT THAT CLAIMANT1 S CONDITION
WAS STATIONARY AND THAT HIS CLAIM SHOULD B CLOS D ALTHOUGH CLAIMANT
WOULD HAV TO GO BACK FOR LIMB ADJUSTM NTS OR R PLAC M NT OF HIS
PROSTH SIS. AT THAT TIM , DR. SHORT WAS NOT SUR WH TH R CLAIMANT
COULD R TURN TO HIS FORM R OCCUPATION WITH SUCH LIMITATIONS AS H HAD
ALTHOUGH H WOULD LIK TO S  HIM TRY TO. H DID NOT F  L CLAIMANT
WAS A CANDIDAT FOR R TRAINING BUT WAS A CANDIDAT FOR JOB PLAC M NT
ASSISTANC . ON JUN 1 0 , 1 9 75 A D T RMINATION ORD R WAS MAIL D WH R BY
CLAIMANT WAS AWARD D 75 P R C NT LOSS FUNCTION OF TH L FT L G AND
7.5 P R C NT LOSS FUNCTION OF TH RIGHT L G.

On OCTOB R 14, DR. SHORT R PORT D THAT CLAIMANT HAD ATT MPT D
TO R TURN TO WORK FOR TH  MPLOY R BUT HAD QUIT PRIOR TO OCTOB R 1 ,
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THE DATE DR 0 SHORT LAST EXAMINED CLAIMANT0 DR• SHORT'S OPINION 

WAS THAT CLAIMANT'S CONDITION COULD NOT BE IMPROVED ENOUGH FOR HIM 

TO WORK STEADILY AND HE ADVISED CLAIMANT THAT HE SHOULD GIVE UP THE 

IDEA OF TRYING TO RETURN TO WORK AND RETIRE. 

IN NOVEMBER 1974, DR. NORMAN W 0 HICKMAN, CLINICAL PSYCHOLOGIST, 

EVALUATED CLAIMANT PSYCHOLOGICALLY. DR. HICKMAN FELT CLAIMANT WOULD 

STILL B£ WORKING EXCEPT FOR HIS INDUSTRIAL ACCIDENT, THAT HE HAD STRONG 

VOCATIONAL INTERESTS SUGGESTING A CONTINUING HOPE THAT HE COULD RETURN 

TO WORK AND SOME VERY EXCELLENT APTITUDES TO SUPPORT THESE INTERESTS. 

HE DIAGNOSED MODERATELY SEVERE PSYCHO-PHYSIOLOGICAL REACTION WITH 

ANXIETY, DEPRESSION AND EXTREME PREOCCUPATION WITH PHYSICAL AND EMO

TIONAL COMPLAINTS - THE PSYCHOPATHOLOGY WAS LARGELY ATTRIBUTABLE TO 

THE INDUSTRIAL INJURY AND THE MANY SUBSEQUENT SURGERIES AS WELL AS 

CLAIMANT'S TOTAL PREDICAMENT. THE PROGNOSIS FOR RESTORATION AND 

R£HABILITATION OF CLAIMANT IS VERY POOR, ALTHOUGH CLAIMANT HAS A VERY 

STABLE RESPONSIBLE WORK RECORD, NOW HE IS FEARFUL THAT HE MIGHT NOT 

BE ABLE TO WORK OR, IF HE WAS EMPLOYED, IT WOULD ONLY BE FOR A SHORT 

PERIOD BEFORE HE WAS DISMISSED• 

THE REFEREE RELIED SUBSTANTIALLY ON THE PSYCHOLOGICAL EVALU

ATION MADE BY DR• HICKMAN AND THE TESTIMONY OF CLAIMANT AND HIS WIFE 

ALL OF WHICH INDICATED A BASIC MOTIVATION ON THE PART OF CLAIMANT TO 

RETURN TO WORK AND AN EXACERBATION OF HIS PSYCHOLOGICAL DIFFICULTIES 

CAUSED BY CLAIMANT FINDING HIMSELF INCAPABLE OF RETURNING TO WORK AT 
LEAST TO A LEVEL CONSISTENT WITH HIS OWN CONCEPTION OF HIS ABILITIES• 

THE REFEREE FOUND THAT CLAIMANT'S DISABILITY EXTENDED BEYOND 

THE SCHEDULED AREA BECAUSE OF HIS SEVERE PSYCHOPATHOLOGY WHICH WAS 

CAUSALLY RELATED TO THE INDUSTRIAL INJURY AND ITS CONSEQUENCES - THAT 

CLAIMANT HAD SUFFERED BOTH SCHEDULED IMPAIRMENT OF HIS LEGS AND UN

SCHEDULED PSYCHOLOGICAL IMPAIRMENT. PSYCHOLOGICAL IMPAIRMENT IS 

COMPENSABLE AS IS A PHYSICAL IMPAIRMENT, PATITUCCI V. BOISE CASCADE 

(UNDERSCORED), 8 OR APP 503• 

THE REFEREE CITED MANSFIELD v. CAPLENER ( UNDERSCORED) t 1 0 OR 

APP 5 4 5, WHICH HELD THAT THE CLAIMANT WAS PERMANENTLY AND TOTALLY 

DISABLED FROM DOING ANY WORK, THAT SUCH PERMANENT TOTAL DISABILITY 

WAS NOT THE RESULT BY ITSELF OF THE DISABILITY OF HIS BACK NOR WAS IT 

THE RESULT BY ITSELF OF THE DISABILITY IN HIS LEG - RATHER, THE COM

BINATION OF ALL THE PHYSICAL INJURIES AND CLAIMANT'S BASIC MENTAL IN

ADEQUACIES PERMANENTLY INCAPACITATED CLAIMANT FROM REGULARLY PER

FORMING ANY WORK AT A GAINFUL AND SUITABLE OCCUPATION. THE CASE AT 

HAND IS FACTUALLY SIMILAR, THIS CLAIMANT IS SO INJURED THAT HE CANNOT 

PERFORM SERVICES OTHER THAN GOALS SO LIMITED IN QUALITY, DEPENDABILITY 

OR QUANTITY THAT A REASONABLY STABLE MARKET FOR THEM DOES NOT EXIST. 

THEREFORE, CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED FROM OBTAIN

ING AND RETAINING EMPLOYMENT IN THE GENERAL INDUSTRIAL LABOR MARKET. 

THE REFEREE FOUND THAT THE EMPLOYER HAD MADE A CONSCIENTIOUS 

AND BONA FIDE EFFORT TO ORGANIZE WORK FUNCTIONS INTO A JOB WHICH CLAIM

ANT COULD DO WITH HIS LIMITED PHYSICAL ABILITY AND THAT CLAIMANT HAD 

A STRONG MOTIVATION TO RETURN TO WORK• HE CONCLUDED THE POSSIBILITY 

THAT CLAIMANT'S EMPLOYMENT STATUS MIGHT BE CHANGED BY A RENEWED 

OR ADDITIONAL EFFORT DID NOT WARRANT A CONCLUSION THAT, AT THE PRESENT 

TIME, CLAIMANT WAS SUFFERING A DISABILITY LESS THAN TOTAL PERMANENT 

DISABILITY• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE• 

THE BRIEF FILED ON BEHALF OF CLAIMANT WAS VERY COMPREHENSIVE ON ALL 

THE ISSUES AND EXTREMELY HELPFUL TO THE BOARD• 

-8 0 -

1 9 7 5 , TH DAT DR, SHORT LAST  XAMIN D CLAIMANT, DR, SHORT1 S OPINION
WAS THAT CLAIMANT S CONDITION COULD NOT B IMPROV D  NOUGH FOR HIM
TO WORK ST ADILY AND H ADVIS D CLAIMANT THAT H SHOULD GIV UP TH 
ID A OF TRYING TO R TURN TO WORK AND R TIR .

In NOV MB R 1 9 74 , DR. NORMAN W, HICKMAN, CLINICAL PSYCHOLOGIST,
 VALUAT D CLAIMANT PSYCHOLOGICALLY, DR. HICKMAN F LT CLAIMANT WOULD
STILL B WORKING  XC PT FOR HIS INDUSTRIAL ACCID NT, THAT H HAD STRONG
VOCATIONAL INT R STS SUGG STING A CONTINUING HOP THAT H COULD R TURN
TO WORK AND SOM V RY  XC LL NT APTITUD S TO SUPPORT TH S INT R STS.
H DIAGNOS D MOD RAT LY S V R PSYCHO-PHYS IOLOG ICAL R ACTION WITH
ANXI TY, D PR SSION AND  XTR M PR OCCUPATION WITH PHYSICAL AND  MO
TIONAL COMPLAINTS TH PSYCHOPATHOLOGY WAS LARG LY ATTRIBUTABL TO
TH INDUSTRIAL INJURY AND TH MANY SUBS QU NT SURG RI S AS W LL AS
cla mant s TOTAL PR DICAM NT. TH PROGNOSIS FOR R STORATION AND
R HABILITATION OF CLAIMANT IS V RY POOR, ALTHOUGH CLAIMANT HAS A V RY
STABL R SPONSIBL WORK R CORD, NOW H IS F ARFUL THAT H MIGHT NOT
B ABL TO WORK OR, IF H WAS  MPLOY D, IT WOULD ONLY B FOR A SHORT
P RIOD B FOR H WAS DISMISS D.

The referee relied substa tially o the psychological evalu

at on MAD BY DR. HICKMAN AND TH T STIMONY OF CLAIMANT AND HIS WIF 
ALL OF WHICH INDICAT D A BASIC MOTIVATION ON TH PART OF CLAIMANT TO
R TURN TO WORK AND AN  XAC RBATION OF HIS PSYCHOLOGICAL DIFFICULTI S
CAUS D BY CLAIMANT FINDING HIMS LF INCAPABL OF R TURNING TO WORK AT
L AST TO A L V L CONSIST NT WITH HIS OWN CONC PTION OF HIS ABILITI S.

The referee fou d that claima t s disability exte ded beyo d

TH SCH DUL D AR A B CAUS OF HIS S V R PSYCHOPATHOLOGY WHICH WAS
CAUSALLY R LAT D TO TH INDUSTRIAL INJURY AND ITS CONS QU NC S THAT
CLAIMANT HAD SUFF R D BOTH SCH DUL D IMPAIRM NT OF HIS L GS AND UN
SCH DUL D PSYCHOLOGICAL IMPAIRM NT. PSYCHOLOGICAL IMPAIRM NT IS
COMP NSABL AS IS A PHYSICAL IMPAIRM NT, PATITUCCI V. BOIS CASCAD 
(UND RSCOR D) , 8 OR APP 5 03 .

The r F R  CIT D MANSFI LD V. CAPL N R (UND RSCOR D) , 10 OR
APP 5 4 5 , WHICH H LD THAT TH CLAIMANT WAS P RMAN NTLY AND TOTALLY
DISABL D FROM DOING ANY WORK, THAT SUCH P RMAN NT TOTAL DISABILITY
WAS NOT TH R SULT BY ITS LF OF TH DISABILITY OF HIS BACK NOR WAS IT
TH R SULT BY ITS LF OF TH DISABILITY IN HIS L G RATH R, TH COM
BINATION OF ALL TH PHYSICAL INJURI S AND CLAIMANT S BASIC M NTAL IN
AD QUACI S P RMAN NTLY INCAPACITAT D CLAIMANT FROM R GULARLY P R
FORMING ANY WORK AT A GAINFUL AND SUITABL OCCUPATION. TH CAS AT
HAND IS FACTUALLY SIMILAR, THIS CLAIMANT IS SO INJUR D THAT H CANNOT
P RFORM S RVIC S OTH R THAN GOALS SO LIMIT D IN QUALITY, D P NDABILITY
OR QUANTITY THAT A R ASONABLY STABL MARK T FOR TH M DO S NOT  XIST.
TH R FOR , CLAIMANT IS P RMAN NTLY AND TOTALLY DISABL D FROM OBTAIN
ING AND R TAINING  MPLOYM NT IN TH G N RAL INDUSTRIAL LABOR MARK T.

The referee fou d that the employer had made a co scie tious

AND BONA FID  FFORT TO ORGANIZ WORK FUNCTIONS INTO A JOB WHICH CLAIM
ANT COULD DO WITH HIS LIMIT D PHYSICAL ABILITY AND THAT CLAIMANT HAD
A STRONG MOTIVATION TO R TURN TO WORK. H CONCLUD D TH POSSIBILITY
THAT CLAIMANT S  MPLOYM NT STATUS MIGHT B CHANG D BY A R N W D
OR ADDITIONAL  FFORT DID NOT WARRANT A CONCLUSION THAT, AT TH PR S NT
TIM , CLAIMANT WAS SUFF RING A DISABILITY L SS THAN TOTAL P RMAN NT
DISABILITY,

The BOARD, ON D NOVO R VI W, AFFIRMS TH ORD R OF TH R F R  .
TH BRI F FIL D ON B HALF OF CLAIMANT WAS V RY COMPR H NSIV ON ALL
TH ISSU S AND  XTR M LY H LPFUL TO TH BOARD.
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THE ORDER OF THE REFEREE DATED NOVEMBER 1 2 1 197 5 IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 5 00 
DOLLARS, PAYABLE BY THE EMPLOYER• 

SAIF CLAIM NO. NC 164188 APRIL 14, 1976 

LEO V. JONES, CLAIMANT 
OWN MOTION DETERMINATION 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOWER BACK ON 
JANUARY 6 1 196 9 • A FIRST DETERMINATION ORDER 1 MAILED AUGUST 7 1 196 9 1 

GAVE CLAIMANT SOME TIME LOSS BUT NO AWARD OF PERMANENT PARTIAL DIS
ABILITY0 A SECOND DETERMIN·ATION ORDER, MAILED AUGUST 3 0 1 197 2 1 AWARDED 
CLAIMANT FURTHER TIME LOSS AND 64 DEGREES FOR 20 PER CENT UNSCHED-
ULED LOW BACK DISABILITY• 

ON NOVEMBER 1 1 197 4 A MEDICAL REPORT WAS RECEIVED FROM DR 0 
JAMES DEGGE INDICATING CLAIMANT'S CONDITION HAD DETERIORATED AND AD
VISING THAT CLAIMANT BE PROVIDED A TWO LEVEL LOW BACK FUSION• THE 
SURGERY WAS .PERFORMED ON NOVEMBER 1 2 1 197 4 1 THE FUSION IS NOW SOLID 

AND CLAIMANT ':"fAS BEEN RELEASED TO RETURN TO WORK AS OF JANUARY 9 1 1976 • 

0N FEBRUARY 4, 197 6 THE STATE ACCIDENT INSURANCE FUND REQUESTED 
A DETERMINATION BASED UPON THE JANUARY 9, t 976 REPORT FROM DR 0 DEGGE 0 
ON APRIL 13 1 1976 THE EVALUATION.DIVISION OF THE WORKMEN'S COMPENSA
TION BOARD RECOMMENDED CLAIMANT BE ALLOWED COMPENSATION FOR TEMPO
RARY TOTAL DISAB_ILITV FROM NOVEMBER I I I 974 THROUGH JANUARY 9 1 I 976 
AND AWARDED AN ADDITIONAL 3 2 DEGREES FOR IO PER CENT UNSCHEDULED LOW 
BACK DISABILITY. 

ORDER 

CLAIMANT SHALL RECEIVE COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY FROM NOVEMBER 1 1 I 974 THROUGH JANUARY 9, 1976 AND AN AWARD 
FOR PERMANENT PARTIAL DISABILITY OF 1 0 PER CENT OF THE MAXIMUM ALLOW
ABLE BY STATUTE FOR UNSCHEDULED LOW BACK DISABILITY EQUAL TO 32 DE
GREES• THIS IS IN ADDITION TO AND NOT IN LIEU OF THE .AWARDS RECEIVED 
BY CLAIMANT ON AUGUST 7 1 1969 AND AUGUST 30 1 1972 0 

WCB CASE NO. 75-2245E 

CALVIN F. SUTTON, CLAIMANT 
SAHLSTROM 1 LOMBARD, STARR AND VINSON, 

CLAIMANT'·s ATTYSe 
DEPTe OF JUSTICE, DEFENSE ATTV0 

REQUEST FOR REVIEW BY SAIF 

APRIL 14, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE FUND REQUESTS REVIEW av THE BOARD OF THE REFEREE' s ORDER 
WHICH GRANTED CLAIMANT AN AWARD OF COMPENSATION FOR PERMANENT TOTAL 
DISABILITY COMMENCING AUGUST 29 1 1972 AND DIRECTED THE FUND TO PAV 
CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY'S FEE IN THE AMOUNT OF 

-a 1 -

ORDER
The order of the referee dated November 12, 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey's fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 5 00
DOLLARS, PAYABL BY TH  MPLOY R.

 AIF CLAIM NO. NC 164188 APRIL 14, 1976

LEO V. JONE , CLAIMANT
OWN MOTION D T RMINATION

Cla mant suffered a compe sable i jury to his lower back o 

JANUARY 6, 1969. A FIRST D T RMINATION ORD R, MAIL D AUGUST 7, 1969,
GAV CLAIMANT SOM TIM LOSS BUT NO AWARD OF P RMAN NT PARTIAL DIS
ABILITY. A S COND D T RMINATION ORD R, MAIL D AUGUST 3 0 , 1 9 72 , AWARD D
CLAIMANT FURTH R TIM LOSS AND 6 4 D GR  S FOR 2 0 P R C NT UNSCH D
UL D LOW BACK DISABILITY.

On NOV MB R 1 , 1 9 74 A M DICAL R PORT WAS R C IV D FROM DR,
JAM S D GG INDICATING CLAIMANT'S CONDITION HAD D T RIORAT D AND AD
VISING THAT CLAIMANT B PROVID D A TWO L V L LOW BACK FUSION. TH 
SURG RY WAS P RFORM D ON NOV MB R 1 2 , 1 9 74 , TH FUSION IS NOW SOLID
AND CLAIMANT HAS B  N R L AS D TO R TURN TO WORK AS OF JANUARY 9 , 1 9 76 .

On F BRUARY 4 , 1 9 76 TH STAT ACCID NT INSURANC FUND R QU ST D

A D T RMINATION BAS D UPON TH JANUARY 9 , 1 9 76 R PORT FROM DR. D GG .
ON APRIL 1 3 , 1 9 76 TH  VALUATION DIVISION OF TH WORKM N'S COMP NSA
TION BOARD R COMM ND D CLAIMANT B ALLOW D COMP NSATION FOR T MPO
RARY TOTAL DISABILITY FROM NOV MB R 1 , 1 974 THROUGH JANUARY 9 , 1976
AND AWARD D AN ADDITIONAL 32 D GR  S FOR 10 P R C NT UNSCH DUL D LOW
BACK DISABILITY.

ORDER
Claima t shall receive compe satio for temporary total dis

ab l ty FROM NOV MB R 1 , 1 9 7 4 THROUGH JANUARY 9 , 1 9 76 AND AN AWARD
FOR P RMAN NT PARTIAL DISABILITY OF 10 P R C NT OF TH MAXIMUM ALLOW
ABL BY STATUT FOR UNSCH DUL D LOW BACK DISABILITY  QUAL TO 32 D 
GR  S. THIS IS IN ADDITION TO AND NOT IN LI U OF TH AWARDS R C IV D
BY CLAIMANT ON AUGUST 7 , 1 9 6 9 AND AUGUST 30, 1972.

WCB CA E NO. 75-2245E APRIL 14, 1976

CALVIN F.  UTTON, CLAIMANT
SAHLSTROM, LOMBARD, STARR AND VINSON,

cla mant s attys.
dept, of JUSTIC , defense atty.
R QU ST FOR R VI W BY SAIF

Reviewed by board members wilso a d moore.

The fu d requests review by the board of the referee's order

WHICH GRANT D CLAIMANT AN AWARD OF COMP NSATION FOR P RMAN NT TOTAL
DISABILITY COMM NCING AUGUST 2 9 , 1 9 72 AND DIR CT D TH FUND TO PAY
cla mant s ATTORN Y A reasonable attorney s F  IN TH AMOUNT OF
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0 0 DOLLARS, SAID FEE TO BE IN ADDITION TO ANY FEE AWARDED BY THE BOARD 
IN ITS OWN MOTION ORDER• 

0N MAY 1 1 197 5 THE BOARD ENTERED ITS OWN MOTION ORDER AWARDING 
CLAIMANT COMPENSATION FOR PERMANENT TQTAL DISABILITY TO COMMENCE 
AUGUST 29 1 1972• UNDER THE PROVISIONS OF ORS 656.278 1 THE STATE ACCI
DENT INSURANCE FUND WAS .GIVEN THE RIGHT TO REQUEST A HEARING WITHIN 
3 0 DAYS FROM THE DATE OF THE OWN MOTION ORDER. A HEARING WAS REQUESTED 
WHICH RESULTED IN THE ENTRY OF THE ORDER OF WHICH THE STATE ACCIDENT 
INSURANCE FUND NOW REQUESTS BOARD REVIEW• 

THE FUND CONTENDS THAT ALTHOUGH THE MEDICAL EVIDENCE INDICATES 
CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED HE WOULD HAVE BEEN SO 
EVEN WITHOUT THE WORK INJURY, DUE TO THE PROGRESSION OF THE NON
RELATED HIP CONDITION AND 1 THEREFORE, CLAIMANT HAD _SUFFERED NO LOS_S 
OF EARNING CAPACITY BECAUSE OF HIS .INDUSTRIAL INJURY• 

THE REFEREE FOUND THE, FUND 7 S CONTENTION NOT WELL TAKEN INSO
FAR AS IT APPLIED TO THE PARTICULAR SET O_F FACTS BEFORE HIM• HE FOUND 
NO CONCLUSIVE MEDICAL EVIDENCE SHOWING WHICH CONDITION PROGRESSED TO 
THE PERMANENT TOTAL DISABILITY STATUS FIRST IN TIME. 

HE CONCLUDED THAT CLAIMANT HAD BEEN .ABLE TO ENJOY AN INDUSTRIAL 
OCCUPATION UNTIL THE SEPTEMBER I 96 6 INCIDENT ANO THAT AT THE PRESENT 
HE· CANNOT DO SO - ONE OF THE REASONS HE CANNOT IS THE PROGRESSION OF 
THE BACK CONDITION WHICH IS DEFINITE.LY RE!LATED TO THE INDUSTRIAL IN
JURY• THE WORKMEN• S COMPENSATION ACT 1:s TO BE LIBERALLY CONSTRUED 
IN FAVOR OF THE WORKMAN• COLVIN V. SIAC ( UNDERSCORED) 1 197 OR 401 • 
TO DENY CLAIMANT THE BENEFIT OF A PERMANENT TOTAL DISABILITY AWARD 
BASED UPON THE FUN�• S CONTENTION WOULD DEFEAT THE WHOLE STATUTORY 
PURPOSE OF' THE ACT• THE REFEREE FOUND CLAIMANT TO BE PERMANENTLY 
AND TOTALLY DISABLED AS OF AUGUST 2 9 1 I 9 7 2 • 

THE REFEREE FURTHER CONCLUDED THAT CLAIMANT• S ATTORNEY WAS 
ENTITLED TO BE PAID A REASONABLE ATTORNEY• S FEE BY THE FUND UNDER 
THE PROVISIONS OF ORS 656• 382 (2) • THE FUND HAD REQUESTED THE HEARING 
AND THE REFEREE NEITHER DISALLOWED NOR REDUCED THE COMPENSATION 
AWARDED CLAIMANT BY THE BOAR �• S OWN MOTION ORDER• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE AS ITS OWN• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 2 2 1 197 5 IS AFFIRMED. 

CLAIMANT• S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY• S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE ·suM OF 400 
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

WCB CASE _NO. 75-5212 

JACK KINDY, CLAIMANT 
ROLF Te OLSON, CLAIMANT• S ATTY• 
Re KENNEY ROBERTS, DEFENSE ATTY• 
ORDER ON MOTION 

APRIL 14, 1976 

0N MARCH 2 2 • 1976 • CLAIMANT REQUESTED THE WORKMEN• S COM PEN
SATION BOARD REVIEW THE OPINION AND ORDER MAILED AND ENTERED BY THE 

. T 
REFEREE ON FEBRUARY 2 0 1 I 9 7 6 IN THE ABOVE ENTITLED MATTER. CLAIMANT S 
COUNSEL CERTIFIED THAT HE HAD MAILED CERTIFIED TRUE COPIES OF SAID 

-82 -

300 DOLLARS, SAID F  TO B IN ADDITION TO ANY F  AWARD D BY TH BOARD
IN ITS OWN MOTION ORD R.

On MAY 1 , 1 9 7 5 TH BOARD  NT R D ITS OWN MOTION ORD R AWARDING

CLAIMANT COMP NSATION FOR P RMAN NT TOTAL DISABILITY TO COMM NC 
AUGUST 2 9 , 19 7 2 , UND R TH PROVISIONS OF ORS 6 56.2 7 8 , TH STAT ACCI
D NT INSURANC FUND WAS GIV N TH RIGHT TO R QU ST A H ARING WITHIN
3 0 DAYS FROM TH DAT OF TH OWN MOTION ORD R. A H ARING WAS R QU ST D
WHICH R SULT D IN TH  NTRY OF TH ORD R OF WHICH TH STAT ACCID NT
INSURANC FUND NOW R QU STS BOARD R VI W.

The fu d co te ds that although the medical evide ce i dicates

CLAIMANT IS P RMAN NTLY AND TOTALLY DISABL D H WOULD HAV B  N SO
 V N WITHOUT TH WORK INJURY, DU TO TH PROGR SSION OF TH NON-
R LAT D HIP CONDITION AND, TH R FOR , CLAIMANT HAD SUFF R D NO LOSS
OF  ARNING CAPACITY B CAUS OF HIS INDUSTRIAL INJURY.

The R F R  FOUND TH FUND'S CONT NTION NOT W LL TAK N INSO
FAR AS IT APPLI D TO TH PARTICULAR S T OF FACTS B FOR HIM. H FOUND
NO CONCLUSIV M DICAL  VID NC SHOWING WHICH CONDITION PROGR SS D TO
TH P RMAN NT TOTAL DISABILITY STATUS FIRST IN TIM .

He CONCLUD D THAT CLAIMANT HAD B  N ABL TO  NJOY AN INDUSTRIAL

OCCUPATION UNTIL TH S PT MB R 1 96 6 INCID NT AND THAT AT TH PR S NT
H CANNOT DO SO ON OF TH R ASONS H CANNOT IS TH PROGR SSION OF
TH BACK CONDITION WHICH IS D FINIT LY R LAT D TO TH INDUSTRIAL IN
JURY. TH WORKM N'S COMP NSATION ACT IS TO B LIB RALLY CONSTRU D
IN FAVOR OF TH WORKMAN. COLVIN V. SI AC (UND RSCOR D) , 197 OR 401,
TO D NY CLAIMANT TH B N FIT OF A P RMAN NT TOTAL DISABILITY AWARD
BAS D UPON TH FUND1 S CONT NTION WOULD D F AT TH WHOL STATUTORY
PURPOS OF TH ACT. TH R F R  FOUND CLAIMANT TO B P RMAN NTLY
AND TOTALLY DISABL D AS OF AUGUST 2 9 , 1 9 72 .

The referee further concluded th t cl im nt's  ttorney w s
ENTITLED TO BE PAID A REASONABLE ATTORNEY'S FEE BY THE FUND UNDER
THE PROVISIONS OF ORS 6 6.382(2). THE FUND HAD REQUESTED THE HEAR ING
AND THE REFEREE NEITHER DISALLOWED NOR REDUCED THE COMPENSATION
AWARDED CLAIMANT BY THE BOARD' S OWN MOTION ORDER.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS
AND CONCLUSIONS OF THE REFEREE AS ITS OWN.

ORDER
The order of the referee dated December 22, 1975 is affirmed.

Claima t s cou sel is awarded as a reaso able attor ey s fee
FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W TH SUM OF 400
DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND.

WCB CA E NO. 75-5212 APRIL 14, 1976

JACK KINDY, CLAIMANT
ROLF T. OLSON, CLAIMANT'S ATTY.
R. KENNEY ROBERTS, DEFENSE ATTY.
ORDER ON MOTION

On MARCH 22 , 1 9 76 , CLAIMANT R QU ST D TH WORKM N'S COMP N
SATION BOARD R VI W TH OPINION AND ORD R MAIL D AND  NT R D BY TH 
R F R  ON F BRUARY 2 0 , 1 9 76 IN TH ABOV  NTITL D MATT R. CLAIMANT'S
COUNS L C RTIFI D THAT H HAD MAIL D C RTIFI D TRU COPI S OF SAID
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TO ALL PARTIES CONCERNED AT THE PROPER ADDRESSES ON MARCH 
22, 1976. 

0N APRIL 12, 1976 THE EMPLOYER, THROUGH ITS CARRIER, FILED A 
MOTION TO DISMISS CLAIMANT'S REQUEST FOR REVIEW FOR THE REASON THAT 
IT WAS UNTIMELY FILED 0 

ORs 6 5 6 • 2 8 9 ( 3) PROV IDES THAT THE ORDER OF THE REFEREE SHALL BE 
FINAL UNLESS 0 WITHIN 3 0 DAYS AFTER THE DATE ON WHICH A COPY OF THE 

ORDER IS MAILED TO THE PARTIES 0 ONE OF THE PARTIES REQUESTS A REVIEW 
BY THE BOARD UNDER THE PROVISIONS OF ORS 656 0 295 0 

THE BOARD FINDS THAT THE STATUTORY PERIOD OP 3 0 DAYS EXPIRED ON 
MARCH 2 1 1 197 6 - HOWEVER, MARCH 2 1 , 197 6 WAS A LEGAL HOLIDAY ( SUNDAY) 1 

THEREFORE, THE STATUTORY PERIOD WAS EXTENDED TO THE FOLLOWING DAY, 

MARCH 22 8 1976 • THE DATE THE REQUEST IS MAILED NOT THE DATE IT IS 
RECEIVED BY THE BOARD GOVE RNS 0 

THE BOARD CONCLUDES THAT CLAIMANT'S REQUEST FOR REVIEW BY THE 
BOARD WAS TIMELY FILED AND THE MOTION TO DISMISS SHOULD BE DENIED• 

IT IS so ORDERED. 

WCB CASE NO. 75-2612 

GERTRUDE CHAMBERS CLAIMANT 
RICHARD A• SLY, CLAIMANTJ S ATTY. 

DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 
CROSS REQUEST BY CLAIMANT 

APRIL 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THAT 
PORTION OF THE REFEREE'S ORDER, AS AMENDED, WHICH DIRECTED IT TO 
PAY CLAIMANT'S ATTORNEY A TOTAL ATTORNEY'S FEE OF 9 0 0 DOLLARS• THE 
CLAIMANT CROSS-REQUESTS BOARD REVIEW OF THOSE PORTIONS OF THE ORDER 

WHICH DENIED CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION OR, 
IN THE ABSENCE OF TEMPORARY TOTAL DISABILITY AND IN THE ALTERNATIVE, 
PERMANENT PARTIAL DISABILITY AND ALSO PAYMENT FOR EXPERTS' WITNESS 
FEES 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON MAY 8 1 197 4 WHILE 
SHE WAS POURING HOT WATER INTO A VESSEL WHICH BROKE AND BURNED HER 

LEFT THIGH• SHE WAS TREATED BY DR 0 MARKEE WHO DRESSED THE BURNS 

AND PRESCRIBED MEDICATION - NO IMPAIRMENT WAS ANTICIPATED AND CLAIM

ANT RETURNED TO WORK ON MAY 2 0 1 1 9 7 4 • 

THE BURN RESULTED IN HYPERPIGMENTATION OF HER LEFT THIGH WHICH 
CAUSED CLAIMANT SOME EMBARRASSMENT. CLAIMANT LEFT HER EMPLOYMENT 
IN THE EARLY PART OF JULY 1 974 AND HAS NOT WORKED SINCE 0 CLAIMANT 
TESTIFIED THAT THE EMOTIONAL PROBLEMS SHE HAS SUFFERED WERE CAUSED 

BY WHAT SHE CONSIDERS OTHER PEOPLE'S REACTION TO HER DISFIGUREMENT 0 

CLAIMANT CONTENDS SHE IS PRECLUDED FROM WEARING SHORT SKIRTS, BIKINIS 
AND OTHER ATTIRE WHICH SHE WOULD PREFER -TO WEAR AND THAT FOR THE REST 
OF HER LIFE SHE WILL BE FORCED TO WEAR SLACKS OR LONGER SKIRTS 0 

THE CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED JULY 3 1 t 

1975 WHICH GRANTED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY INCLUSIVE FROM MAY 1 7 t 197 4 THROUGH MAY 1 9 t 197 4 BUT AWARDED 

NO COMPENSATION FOR PERMANENT DISABILITY. 

-83-

REQUEST TO  LL- P RTIES CONCERNED  T THE PROPER  DDRESSES ON M RCH
22,1976.

On  PRIL 1 2 , 1 9 76 THE EMPLOYER, THROUGH ITS C RRIER, FILED  
MOTION TO DISMISS CL IM NT S REQUEST FOR REVIEW FOR THE RE SON TH T
IT W S UNTIMELY FILED.

OrS 656.289 (3 ) PROVIDES TH T THE ORDER OF THE REFEREE SH LL BE

FIN L UNLESS, WITHIN 3 0 D YS  FTER THE D TE ON WHICH  COPY OF THE
ORDER IS M ILED TO THE P RTIES, ONE OF THE P RTIES REQUESTS  REVIEW
BY THE BO RD UNDER THE PROVISIONS OF ORS 6 5 6.2 95 .

The BO RD FINDS TH T THE ST TUTORY PERIOD OF 3 0 D YS EXPIRED ON

M RCH 2 1 , 1 976 HOWEVER, M RCH 2 1 , 1 976 W S  LEG L HOLID Y ( SUND Y)
THEREFORE, THE ST TUTORY PERIOD W S EXTENDED TO THE FOLLOWING D Y,
M RCH 22 , 1 976 . THE D TE THE REQUEST IS M ILED NOT THE D TE IT IS
RECEIVED BY THE BO RD GOVERNS.

The bo rd concludes th t cl im nt’s request for review by the
BO RD W S TIMELY FILED  ND THE MOTION TO DISMISS SHOULD BE DENIED.

It IS SO ORDERED.

WCB CA E NO. 75-2612 APRIL 16, 1976

GERTRUDE CHAMBER , CLAIMANT
RIC ARD A, SLY, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF
CROSS REQUEST BY CLAIMANT

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of that
PORTION OF THE REFEREE* S ORDER,  S  MENDED, WHICH DIRECTED IT TO
P Y CL IM NT S  TTORNEY  TOT L  TTORNEY S FEE OF 9 00 DOLL RS. THE
CL IM NT CROSS-REQUESTS BO RD REVIEW OF THOSE PORTIONS OF THE ORDER
WHICH DENIED CL IM NT TEMPOR RY TOT L DIS BILITY COMPENS TION OR,
IN THE  BSENCE OF TEMPOR RY TOT L DIS BILITY  ND IN THE  LTERN TIVE,
PERM NENT P RTI L DIS BILITY  ND  LSO P YMENT FOR EXPERTS' WITNESS
FEES.

Claimant suffere a compensable injury on may 8 , 1 9 74 while

SHE W S POURING HOT W TER INTO  VESSEL WHICH BROKE  ND BURNED HER
LEFT THIGH. SHE W S TRE TED BY DR. M RKEE WHO DRESSED THE BURNS
 ND PRESCRIBED MEDIC TION NO IMP IRMENT W S  NTICIP TED  ND CL IM
 NT RETURNED TO WORK ON M Y 2 0 , 1 9 7 4 .

The BURN RESULTED IN HYPERPIGMENT TION OF HER LEFT THIGH WHICH

C USED CL IM NT SOME EMB RR SSMENT. CL IM NT LEFT HER EMPLOYMENT
IN THE E RLY P RT OF JULY 1 9 74  ND H S NOT WORKED SINCE, CL IM NT
TESTIFIED TH T THE EMOTION L PROBLEMS SHE H S SUFFERED WERE C USED
BY WH T SHE CONSIDERS OTHER PEOPLE S RE CTION TO HER DISFIGUREMENT.
CL IM NT CONTENDS SHE IS PRECLUDED FROM WE RING SHORT SKIRTS, BIKINIS
 ND OTHER  TTIRE WHICH SHE WOULD PREFER TO WE R  ND TH T FOR THE REST
OF HER LIFE SHE WILL BE FORCED TO WE R SL CKS OR LONGER SKIRTS.

The claim was close by  etermination or er maile july 3 1 ,
1 9 7 5 WHICH GR NTED CL IM NT COMPENS TION FOR TEMPOR RY TOT L DIS
 BILITY INCLUSIVE FROM M Y 1 7 , 1 974 THROUGH M Y 1 9 , 1 974 BUT  W RDED
NO COMPENS TION FOR PERM NENT DIS BILITY.
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WAS EVALUATED BY DR. LARNER, A DERMATOLOGIST, WHO 
STATED THAT HE HAD NOT SEEN THE CLAIMANT PREVIOUSLY, THEREFORE, HE 
WAS UNABLE TO COMMENT ON ANY EMOTIONAL CHANGE OR INSTABILITY BUT 
THAT SHE CERTAINLY APPEARED EXTREMELY TENSE AND DEMANDING AT THE 
TIME OF EXAMINATION AND THAT HER CONCERN REGARDING THE SCARRING WAS 
SOMEWHAT OUT OF PROPORTION1 THE FUND PAID DR 1 ·LARNERT S BILL BUT 
TOOK NO ACTION UPON HIS RECOMMENDE;D TREATMENT. 

BETWEEN JUNE 4 AND JUNE 10 1 1975 CLAIMANT WAS GIVEN A PSYCHO
LOGICAL EXAMINATION BY DR• NORMAN w. HICKMAN, A CLINiCAL PSYCHOLOGIST 1 

AT THE REQUEST OF CLAIMANT" S ATTORNEY AND BASED UPON THE COMMENT 

MADE BY DR1 LARNER1 ON JULY 2. 9 1 197 5 DR1 HICKMAN ADVISED THE FUND 
THAT CLAIMANT WAS IN NEED OF PSYCHO-THERAPY AND PROl;IABLY SHOULD RE
.CEIVE SUCH ASSISTANCE IN THE NEAR FUTURE CONSISTING OF FIVE OR SIX 
SESSIONS TO HELP DETERMINE WHETHER CLAIMANT WOULD RESPOND CONSTRUC
TIVELY TO THE TREATMENT• IF CLAIMANT DID NOT RESPOND CONSTRUCTIVELY 
-TH.E THERAPY WOULD NOT NEED TO BE ON A LONG TERM BASIS OTHER THAN TO 

GIVE SUPPORTIVE ASSISTANCE WHILE CLAIMANT WAS BEING VOCATIONALLY RE
TRAINED1 THE FUND HAD AUTHORIZED THE EXAMINATION BY DR 1 HICKMAN• 

0N SEPTEMBER 4 1 1975 CLAIMANT ... S COUNSEL DEMANDED IT TO REOPEN 
CLAIMANT• S CLAIM FOR FURTHER MEDICAL TREATMENT AND PAYMENT OF TEM
PORARY TOTAL DISABILITY BENEFITS IN ACCORDANCE WITH TH'E RECOMMENDA
TIONS OF DR1 HICKMAN1 

0N JUNE 3 0 1 197 5 CLAIMANT HAD REQUESTED A HEARING - THE ISSUES 
WERE ( 1) FURTHER MEDICAL CARE AND TREATMENT - ( 2.) VOCATIONAL REHABI
LITATION - ( 3) PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION -
( 4) AWARD OF PERMANENT PARTIAL DISABILITY - ( 5) DENIAL OF CLAIMANT.., S 
CLAIM FOR FURTHER MEDICAL CARE AND TREATMENT AND DIAGNOSTIC WORKUP 
OF MAY 2 1 t 975 1 AND (6) PENALTIES AND ATTORNEY FEES 1 ON OCTOBER 2 0 

197 5 AN AMENDED REQUEST FOR HEARING WAS FILED WHICH REITERATED ALL 
OF THE ISSUES SET FORTH IN THE ORIGINAL AND 1 ADDITIONALLY, THE ISSUES 
OF AGGRAVATION SINCE THE LAST AWARD OR ARRANGEMENT OF COMPENSATION, 
DELAY AND FAILURE ON THE PART OF THE FUND TO PAY ADDITIONAL COMPEN
SATION INCLUDING MEDICAL BILLS AND DISABILITY BENEFITS AND FAILURE TO 
RESPOND TO CLAIMANT ... S FORMAL DEMAND THAT HER CLAIM BE REOPENED1 

DR1 HICKMAN TESTIFIED THAT CLAIMANT THINKS OF HER BODY AS 
SOMETHING TO EXHIBIT AND SHE NOW FEELS VOCATIONALLY HANDICAPPED BY 
HER INJURY BECAUSE SHE IS UNABLE TO TAKE ANY JOB WHICH MIGHT INVOLVE 
WEARING SHORTS 1 SHORT DRESSES OR BATHING SUITS - ALTHOUGH HER FEARS 
MIGHT SE0EM IRRATIONAL TO SOMEONE ELSE THEY DID NOT SEEM SO TO HER. 
JT WAS HIS OPINfON THAT CLAIMANT.., S EMOTION.AL STATUS WAS WORSE THAN 
HE ORIGINALLY THOUGHT AND THAT CLAIMANT MIGHT NEED MORE THAN THE 
SIX PSYCHOTHERAPY SESSIONS HE ORIGINALLY PRESCRIBED• AT FIRST IT 
WOULD BE NECESSARY TO DETERMINE WHETHER OR NOT CLAIMANT WOULD AC
CEPT COUNSELING AT ALL AND TO ATTEMPT TO FIND HER A JOB. HE FELT RE
TRAINING WOULD POSE PROBLEMS BECAUSE OF CLAIMANT ... S LIMITED EDUCA
TIONAL ACHIEVEMENT AND HER SIGNIFICANT READING DISABILITY AND -LIMITED 
APTITUDES1 

DR1 HICKMAN TESTIFIED AT THE HEARING IN BEHALF OF CLAIMANT, WHO 
CONTENDED THAT HIS FEE SHOULD BE PAID BY THE FUND OR BY THE _ADMINIS
TRATIVE FUND OF THE WORKMEN'S COMPENSATION BOARD1 THE REFEREE CON
CLUDED THERE WAS NO AUTHORITY FOR THIS 0 

CONTRARY TO THE PSYCHOLOGICAL REPORT, CLAIMANT TESTIFIED THAT 
SHE IS ABLE TO WORK AT THE PRESENT TIME, THAT SHE HAS APPLIED WITHOUT 
SUCCESS AT SEVERAL DEPARTMENT STORES FOR A JOB AS A STOCK GIRL OR 

CASHIER, HOWEVER, SHE ADMITTED SHE HAD NOT LOOKED FOR WORK AS DILI
GENTLY AS SHE MIGHT HAVE• THE REFEREE CONCLUDED SHE WAS NOT ENTITLED 
TO ANY FURTHER COMPENSATION FOR TEMPORARY TOTAL DISABILITY0 

-a 4 -

Claima t was evaluated by dr. lar er, a dermatologist, who
STAT D THAT H HAD NOT S  N TH CLAIMANT PR VIOUSLY, TH R FOR , H 
WAS UNABL TO COMM NT ON ANY  MOTIONAL CHANG OR INSTABILITY BUT
THAT SH C RTAINLY APP AR D  XTR M LY T NS AND D MANDING AT TH 
TIM OF  XAMINATION AND THAT H R CONC RN R GARDING TH SCARRING WAS
SOM WHAT OUT OF PROPORTION. TH FUND PAID DR. LARN R1 S BILL BUT
TOOK NO ACTION UPON HIS R COMM ND D TR ATM NT.

Betwee Ju e 4 a d ju e io, 1975 claima t was give a psycho
log cal  XAMINATION BY DR. NORMAN W. HICKMAN, A CLINICAL PSYCHOLOGIST,
AT TH R QU ST OF CLAIMANT'S ATTORN Y AND BAS D UPON TH COMM NT
MAD BY DR. LARN R. ON JULY 2 9 , 1 9 75 DR. HICKMAN ADVIS D TH FUND
THAT CLAIMANT WAS IN N  D OF PSYCHO-TH RAPY AND PROBABLY SHOULD R 
C IV SUCH ASSISTANC IN TH N AR FUTUR CONSISTING OF FIV OR SIX
S SSIONS TO H LP D T RMIN WH TH R CLAIMANT WOULD R SPOND CONSTRUC
TIV LY TO TH TR ATM NT. IF CLAIMANT DID NOT R SPOND CONSTRUCTIV LY
TH TH RAPY WOULD NOT N  D TO B ON A LONG T RM BASIS OTH R THAN TO
GIV SUPPORTIV ASSISTANC WHIL CLAIMANT WAS B ING VOCATIONALLY R 
TRAIN D. TH FUND HAD AUTHORIZ D TH  XAMINATION BY DR. HICKMAN.

On S PT MB R 4 , 1 97 5 C LAI MANT1 S COUNS L D MAND D IT TO R OP N
CLAIMANT'S CLAIM FOR FURTH R M DICAL TR ATM NT AND PAYM NT OF T M
PORARY TOTAL DISABILITY B N FITS IN ACCORDANC WITH TH R COMM NDA
TIONS OF DR. HICKMAN.

On JUN 3 0 , 1 9 7 5 CLAIMANT HAD R QU ST D A H ARING TH ISSU S
W R (1) FURTH R M DICAL CAR AND TR ATM NT (2) VOCATIONAL R HABI
LITATION (3) PAYM NT OF T MPORARY TOTAL DISABILITY COMP NSATION
(4) AWARD OF P RMAN NT PARTIAL DISABILITY (5) D NIAL OF CLAIMANT'S
CLAIM FOR FURTH R M DICAL CAR AND TR ATM NT AND DIAGNOSTIC WORKUP
OF MAY 2 , 1 9 7 5 , AND (6) P NALTI S AND ATTORN Y F  S. ON OCTOB R 2 ,
1 9 7 5 AN AM ND D R QU ST FOR H ARING WAS FIL D WHICH R IT RAT D ALL
OF TH ISSU S S T FORTH IN TH ORIGINAL AND, ADDITIONALLY, TH ISSU S
OF AGGRAVATION SINC TH LAST AWARD OR ARRANG M NT OF COMP NSATION,
D LAY AND FAILUR ON TH PART OF TH FUND TO PAY ADDITIONAL COMP N
SATION INCLUDING M DICAL BILLS AND DISABILITY B N FITS AND FAILUR TO
R SPOND TO CLAIMANT'S FORMAL D MAND THAT H R CLAIM B R OP N D.

Dr. HICKMAN T STIFI D THAT CLAIMANT THINKS OF H R BODY AS
SOM THING TO  XHIBIT AND SH NOW F  LS VOCATIONALLY HANDICAPP D BY
H R INJURY B CAUS SH IS UNABL TO TAK ANY JOB WHICH MIGHT INVOLV 
W ARING SHORTS, SHORT DR SS S OR BATHING SUITS ALTHOUGH H R F ARS
MIGHT S  M IRRATIONAL TO SOM ON  LS TH Y DID NOT S  M SO TO H R.
IT WAS HIS OPINION THAT CLAIMANT'S  MOTIONAL STATUS WAS WORS THAN
H ORIGINALLY THOUGHT AND THAT CLAIMANT MIGHT N  D MOR THAN TH 
SIX PSYCHOTH RAPY S SSIONS H ORIGINALLY PR SCRIB D. AT FIRST IT
WOULD B N C SSARY TO D T RMIN WH TH R OR NOT CLAIMANT WOULD AC
C PT COUNS LING AT ALL AND TO ATT MPT TO FIND H R A JOB. H F LT R 
TRAINING WOULD POS PROBL MS B CAUS OF CLAIMANT S LIMIT D  DUCA
TIONAL ACHI V M NT AND H R SIGNIFICANT R ADING DISABILITY AND LIMIT D
APTITUD S.

Dr. HICKMAN T STIFI D AT TH H ARING IN B HALF OF CLAIMANT, WHO
CONT ND D THAT HIS F  SHOULD B PAID BY TH FUND OR BY TH .ADMINIS
TRATIV FUND OF TH WORKM N1 S COMP NSATION BOARD. TH R F R  CON
CLUD D TH R WAS NO AUTHORITY FOR THIS.

Co trary to the psychological report, claima t testified that

SH IS ABL TO WORK AT TH PR S NT TIM , THAT SH HAS APPLI D WITHOUT
SUCC SS AT S V RAL D PARTM NT STOR S FOR A JOB AS A STOCK GIRL OR
CASHI R, HOW V R, SH ADMITT D SH HAD NOT LOOK D FOR WORK AS DILI
G NTLY AS SH MIGHT HAV . TH R F R  CONCLUD D SH WAS NOT  NTITL D
TO ANY FURTH R COMP NSATION FOR T MPORARY TOTAL DISABILITY.
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REFEREE CONCLUDED THAT CLAIMANT HAD A SCHEDULED INJURY WHICH 
RESULTED IN NO PHYSICAL IMPAIRMENT TO THE LEG BUT THAT IT HAS CAUSED 

AN EMOTIONAL UPSET AND CLAIMANT IS ENTITLED TO THE TREATMENT SUGGESTED 

BY DR• HICKMAN• 

THE REFEREE CONCLUDED THAT CLAIMANTT S CLAIM FOR AGGRAVATION 
HAD BEEN PRESENTED TO THE FUND BY THE PSYCHOLOGICAL REPORT WHICH 
SHOULD HAVE BEEN PAID BY THE FUN0 0 THAT THIS HAO BEEN IGNORED BY THE 
FUND AND 0 THEREFORE, AMOUNTED TO A DE FACTO DENIAL WARRANTING THE 
AWARD OF ATTORNEYT S FEES PAYABLE BY THE FUND• SINCE CLAIMANT HAD 

NOT SHOWN THAT SHE WAS ENTITLED TO ANY ADDITIONAL PERMANENT PARTIAL 
DISABILITY OR TEMPORARY TOTAL DISABILITY0 THERE WAS NO MEASURABLE 

PENALTY• THE REFEREE ORDERED THE FUND TO PAY FOR DR• HICKMANT S RE
PORT OF JULY 2 9, 197 5 t AND TO PAY FOR CLAI MANTY S TREATMENT AT THE 
PSYCHOLOGY CENTER UPON ENROLLMENT THERE, CONDITIONED UPON HER COM
PLETION OF THE PROGRAM PRESCRIBED BY DR 0 HICKMAN• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE R.EFEREET S ORDER. 
THE BOARD FURTHER STRONGLY URGES THE CLAIMANT TO CQOPERATE WITH 
DR• HICKMAN IN THE PROGRAM WHICH HE RECOMMENDS FOR HER. CLAIMANT 

IS ADVISED THAT SHE IS ENTITLED TO SUCH TREATMENT UNDER THE PROVI
SIONS OF ORS 6 5 6 • 2 4 5 0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 7, 197 5, AS AMENDED 
BY THE ORDER ENTERED NOVEMBER 10 1 197 5 IS AFFIRMED• 

CLAIMANTT S COUNSEL IS AWARDED AS A REASONABLE ATTORNEYY S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 

150 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

WCB CASE NO. 75-2531 

LYNN MCKINNEY, CLAIMANT 
POZZl 0 WILSON AND ATCHISON 0 

CLAIMANTT S ATTYS 0 

DEPT0 OF JUSTICE, DE.FENSE ATTYe 
REQUEST FOR REVIEW BY CLAIMANT 

APRIL 16, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS 0 

THE CLAIMANT SEEKS REVIEW BY Ti.:.E BOARD OF THE REFEREEY S ORDER. 

WHICH APPROVED THE DENIAL BY THE STATE ACCIDENT INSURANCE FUND OF 
ANY RESPONSIBILITY FOR CLAIMANTY S NECK AND SHOULDER CONDITIONS• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JANUARY 2 6 1 197 1 ,· 
WHILE EMPLOYED AS A CLIPPER SPOTTER, WHICH RESULTED IN A TRAUMATIC 
AMPUTATION OF ALL FOUR FINGERS OF CLAIMANTY S LEFT HAND. CLAIMANT 
WAS TAKEN TO PROVIDENCE HOSPITAL WHERE INITIAL SURGERY WAS PERFORMED 
BYDR 0 BUONOCORE 0 CLAIMANTFILEDACLAIMONJANUARY28 1 1971 IN 
WHICH HE DESCRIBED HIS INJURY AS FOLLOWS -

• I WAS TRYING TO REVERSE A PIECE OF VENEER INTO THE 
CLIPPER, SLIPPED AND GOT HAND UNDER CLIPPER KNIF'E 0 • 

ADDITIONAL SURGERY WAS PERFORMED. IN AUGUST I 971 DR. ROSS, 
PLASTIC SURGEON, EXAMINED CLAIMANT WHO TOLD HIM THAT HE HAD APPAR
ENTLY SLIPPED AND FALLEN INTO THE CLIPPER 0 CLAIMANT RETURNED TO HIS 
FORMER WORK ON SEPTEMBER 1 1 1971 AND CONTINUED UNTIL NOVEMBER I , 197 1 

-as -

The referee concluded th t cl im nt h d  scheduled injury which
R SULT D IN NO PHYSICAL IMPAIRM NT TO TH L G BUT THAT IT HAS CAUS D
AN  MOTIONAL UPS T AND CLAIMANT IS  NTITL D TO TH TR ATM NT SUGG ST D
BY DR. HICKMAN.

The referee co cluded that claima t's claim for aggravatio 

HAD BEEN PRESENTED TO THE FUND BY THE PSYCHOLOGICAL REPORT WHICH
SHOULD HAVE BEEN PAID BY THE FUND, THAT THIS HAD BEEN IGNORED BY THE
FUND AND, THEREFORE, AMOUNTED TO A DE FACTO DENIAL WARRANTING THE
AWARD OF ATTORNEY'S FEES PAYABLE BY THE FUND. SINCE CLAIMANT HAD
NOT SHOWN THAT SHE WAS ENTITLED TO ANY ADDITIONAL PERMANENT PARTIAL
DISABILITY OR TEMPORARY TOTAL DISABILITY, THERE WAS NO MEASURABLE
PENALTY. THE REFEREE ORDERED THE FUND TO PAY FOR DR. HICKMAN'S RE
PORT OF JULY 2 9, 1 9 7  , AND TO PAY FOR CLAIMANT S TREATMENT AT THE
PSYCHOLOGY CENTER UPON ENROLLMENT THERE, CONDITIONED UPON HER COM
PLETION OF THE PROGRAM PRESCRIBED BY DR. HICKMAN.

The board, o de  ovo review, affirms the referee's order.
THE BOARD FURTHER STRONGLY URGES THE CLAIMANT TO COOPERATE WITH
DR. HICKMAN IN THE PROGRAM WHICH HE RECOMMENDS FOR HER. CLAIMANT
IS ADVISED THAT SHE IS ENTITLED TO SUCH TREATMENT UNDER THE PROVI
SIONS OF ORS 6 6.24 .

ORDER
The ORD R OF TH R F R  DAT D OCTOB R 2 7 , 1 9 7 5 , AS AM ND D

BY TH ORD R  NT R D NOV MB R 1 0 , 1 9 7 5 IS AFFIRM D.

Claima t's cou sel is awarded as a reaso able attor ey's fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF
150 DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND.

WCB CA E NO. 75-2531 APRIL 16, 1976

LYNN MCKINNEY, CLAIMANT
POZZI, WILSON AND ATCHISON,

cla mant s ATTYS.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by bo rd members moore  nd Phillips.

The cl im nt seeks review by the bo rd of the referee's order
WHICH APPROV D TH D NIAL BY TH STAT ACCID NT INSURANC FUND OF
ANY R SPONSIBILITY FOR CLAIMANT'S N CK AND SHOULD R CONDITIONS.

Claima t suffered a compe sable i jury o Ja uary 26, i 9 7 i ,
WHIL  MPLOY D AS A CLIPP R SPOTT R, WHICH R SULT D IN A TRAUMATIC
AMPUTATION OF ALL FOUR FING RS OF CLAIMANT' S L FT HAND. CLAIMANT
WAS TAK N TO PROVID NC HOSPITAL WH R INITIAL SURG RY WAS P RFORM D
BY DR. BUONOCOR . CLAIMANT FIL D A CLAIM ON JANUARY 28, 1971 IN
WHICH H D SCRIB D HIS INJURY AS FOLLOWS

I WAS TRYING TO R V RS A PI C OF V N  R INTO TH 
CLIPP R, SLIPP D AND GOT HAND UND R CLIPP R KNIF ,

Addition l surgery w s performed, in  ugust 1971 dr. ross,
PLASTIC SURG ON,  XAMIN D CLAIMANT WHO TOLD HIM THAT H HAD APPAR
 NTLY SLIPP D AND FALL N INTO TH CLIPP R, CLAIMANT R TURN D TO HIS
FORM R WORK ON S PT MB R 1, 1971 AND CONTINU D UNTIL NOV MB R 1 , 1971
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HE WAS AGAIN HOSPITALIZED FOR FURTHER SURGERY AND PARTIAL AMPU

TATION OF THE LEFT LITTLE AND RING FINGERS• CLAIMANT WAS FOUND TO BE 
MEDICALLY STATIONARY ON FEBRUARY 2 2 • 197 2 AND A DETERMINATION ORDER 

MAILED MARCH 14 t 1 972 GAVE MULTIPLE AWARDS FOR PARTIAL AND TOTAL 

LOSS OF THE FINGERS AND ALSO FOR PARTIAL LOSS OF OPPOSITION OF THE 
LEFT THUMB. 

fN THE FALL OF 1972 CLAIMANT OBTAINED PART-TIME WORK AS A RELIEF 
NIGHT WATCHMAN FOR APPROXIMATELY NINE MONTHS, HE THEN BECAME EM
PLOYED ON A FULL TIME BASIS AS A CLEANUP MAN FOR THE SAME EMPLOYER 

AND WORKED UNTIL AUGUST 3 1 t 197 4 • ON AUGUST 2 3 • 197 4 DR• ROSS RE
PORTED CLAIMANT WAS CONTINUING TO HAVE PROBLEMS WITH PAIN RADIATING 
FROM HIS INDEX AND MIDDLE FINGERS INTO THE REMAINING ARM AND SHOULDER 
AND HE WAS, THEREFORE, SCHEDULING CLAIMANT FOR SURGERY• ON SEPTEMBER 
6 • 1974 CLAIMANT UNDERWENT SURGERY FOR REVISION OF AMPUTATION STUMPS 
OF THE MIDDLE AND INDEX FINGERS• ON OCTOBER 23 • 1974 DR. ROSS RE
FERRED CLAIMANT TO DR. DUNN, A NEUROSURGEON, STATING A REVIEW OF 
CLAIMANT'S RECORD REVEALED PREVIOUS COMPLAINTS REFERABLE TO THE UPPER 
EXTREMITY AND NECK. 

OR. DUNN PERFORMED A CERVICAL FUSION INVOLVING CS -6 AND C6 -7 ON 
JANUARY 3 0 1 1 9 7 5 • DR• DUNN STATED THERE WAS NO RELATIONSHIP OF THE 
CERVICAL SPONDYLOSIS AND NERVE ROOT COMPRESSION WHICH REQUIRED THE 

JANUARY 30, 1975 SURGERY TO CLAIMANT'S INDUSTRIAL INJURY IN JANUARY 
197 1 • ON MARCH 2 6, 197 5 CLAIMANT WAS AGAIN MEDICALLY STATIONARY, 
ACCORDING TO DR 0 ROSS WHO RECOMMENDED CLAIM CLOSURE. ON APRIL 7, 
197 5 CLAIMANT'S COUNSEL ASKED THE STATE ACCIDENT INSURANCE FUND IF 

IT INTENDED TO DENY SOME PORTION OR ALL OF THE CLAIM• THE FUND RES
PONDED THAT ITS FILE DID NOT INDICATE THAT ANY CLAIM HAD BEEN MADE 

THAT -CHE CERVICAL SPONDYLOSIS AND NERVE ROOT COMPRESSION TREATED BY 

DR• DUNN WERE A RESULT OF CLAIMANT'S INDUSTRIAL INJURY 1 THEREFORE, 
IT DID NOT INTEND TO ISSUE A DENIAL AND WAS GOING TO SUBMIT CLAIMANT'S 

CLAIM FOR A FINAL DETERMINATION• ON MAY 1, 1975 A DETERMINATION 
ORDER WAS MAILED GRANTING TIME LOSS AND AN AWARD EQUAL TO 1 3 5 DEGREES 
FOR 90 PER CENT LOSS OF THE LEFT FOREARM, THIS BEING IN LIEU OF THE 

INITIAL AWARDS• 

QN JUNE 27 1 1975 CLAIMANT, FOR THE FIRST TIME, TOLD DR 0 DUNN 
HE HAD HIT HIS CHIN ON THE TABLE WHEN HE FELL. DR. DUNN, BASED ON 
THIS INFORMATION, FELT THAT THE ACCIDENT MIGHT HAVE INVOLVED CERVI

CAL TRAUMA - THAT IT WAS CONCEIVABLE THAT IT COULD HAVE AGGRAVATED 
CLAIMANT'S PREEXISTING CERVICAL SPONDYLOSIS 0 DR• DUNN STATED THAT 
HIS. CONCLUSION AS TO THE CAUSAL RELATIONSHIP WAS ONLY AS GOOD AS THE 
ACCURACY OF THE HISTORY GIVEN TO HIM BY THE CLAIMANT THAT HE FELL 
AND HIT HIS CHIN ON THE TABLE. 

AT THE HEARING TWO ALLEGED EYEWITNESSES TO THE INDUSTRIAL 
INJURY TESTIFIED THAT CLAIMANT DID NOT SLIP, FALL TO HIS KNEES OR HIT 

HIS CHIN ON THE TABLE• 

THE REFEREE FOUND THAT THE FUND'S RESISTANCE OF THE CLAIM, 

BOTH BY ITS SUBMISSION OF THE CLAIM FOR DETERMINATION OF THE ARM CON
DITION ONLY WHEN IT HAD KNOWLEDGE OF CLAIMANT'S SHOULDER AND NECK 
CONDITIONS WHICH WERE NOT STATIONARY AT THAT TIME AND ITS RESISTANCE 

AT THE TIME OF THE HEARING, WHEN BOTH PARTIES AGREED THAT THE ISSUE 
TO BE DETERMINED WAS WHETHER CLAIMANT'S SHOULDER AND NECK CONDITION 
WAS CAUSALLY RELATED TO HIS INDUSTRIAL INJURY OF 197 1 • CONSTITUTED A 

DE FACTO DENIAL OF THE CLAIM• 

ALTHOUGH THE REFEREE DID NOT FIND ANYTHING IN CLAIMANT'S DE
MEANOR OR IN HIS TESTIMONY WHICH WOULD CAUSE HER TO QUESTION HIS 

CREDIBILITY, SHE DID GIVE GREATER WEIGHT TO THE ACCOUNT OF THE TWO 
EYEWITNESSES, ESPECIALLY THE ONE WHO NO LONGER WORKED FOR THE EM
PLOYER AND HAD NO APPARENT INTEREST IN THE CASE• 

-8 6 -

WH N H WAS AGAIN HOSPITALIZ D FOR FURTH R SURG RY AND PARTIAL AMPU
TATION OF TH L FT LITTL AND RING FING RS. CLAIMANT WAS FOUND TO B 
M DICALLY STATIONARY ON F BRUARY 2 2 , 1 9 7 2 AND A D T RMINATION ORD R
MAIL D MARCH 1 4 , 1 972 GAV MULTIPL AWARDS FOR PARTIAL AND TOTAL
LOSS OF TH FING RS AND ALSO FOR PARTIAL LOSS OF OPPOSITION OF TH 
L FT THUMB.

In TH FALL OF 1 97 2 CLAIMANT obta ned part t me work as a rel ef

NIGHT WATCHMAN FOR APPROXIMAT LY NIN MONTHS, H TH N B CAM  M
PLOY D ON A FULL TIM BASIS AS A CL ANUP MAN FOR TH SAM  MPLOY R
AND WORK D UNTIL AUGUST 3 1 , 1 974 . ON AUGUST 23, 1974 DR. ROSS R 
PORT D CLAIMANT WAS CONTINUING TO HAV PROBL MS WITH PAIN RADIATING
FROM HIS IND X AND MIDDL FING RS INTO TH R MAINING ARM AND SHOULD R
AND H WAS, TH R FOR , SCH DULING CLAIMANT FOR SURG RY. ON S PT MB R
6 , 1 9 74 CLAIMANT UND RW NT SURG RY FOR R VISION OF AMPUTATION STUMPS
OF TH MIDDL AND IND X FING RS. ON OCTOB R 2 3 , 1 97 4 DR. ROSS R 
F RR D CLAIMANT TO DR. DUNN, A N UROSURG ON, STATING A R VI W OF
CLAIMANT S R CORD R V AL D PR VIOUS COMPLAINTS R F RABL TO TH UPP R
 XTR MITY AND N CK.

Dr. DUNN P RFORM D A C RVICAL FUSION INVOLVING C5 6 AND C6-7 ON
JANUARY 3 0 , 1 97 5 . DR. DUNN STAT D TH R WAS NO R LATIONSHIP OF TH 
C RVICAL SPONDYLOSIS AND N RV ROOT COMPR SSION WHICH R QUIR D TH 
JANUARY 3 0 , 1 97 5 SURG RY TO CLAIMANT'S INDUSTRIAL INJURY IN JANUARY
1971. ON MARCH 2 6 , 197 5 CLAIMANT WAS AGAIN M DICALLY STATIONARY,
ACCORDING TO DR. ROSS WHO R COMM ND D CLAIM CLOSUR . ON APRIL 7 ,
1 97 5 CLAIMANT S COUNS L ASK D TH STAT ACCID NT INSURANC FUND IF
IT INT ND D TO D NY SOM PORTION OR ALL OF TH CLAIM. TH FUND R S
POND D THAT ITS FIL DID NOT INDICAT THAT ANY CLAIM HAD B  N MAD 
THAT TH C RVICAL SPONDYLOSIS AND N RV ROOT COMPR SSION TR AT D BY
DR. DUNN W R A R SULT OF CLAIMANT S INDUSTRIAL INJURY, TH R FOR ,
IT DID NOT INT ND TO ISSU A D NIAL AND WAS GOING TO SUBMIT CLAIMANT S
CLAIM FOR A FINAL D T RMINATION. ON MAY 1 , 1 9 7 5 A D T RMINATION
ORD R WAS MAIL D GRANTING TIM LOSS AND AN AWARD  QUAL TO 135 D GR  S
FOR 90 P R C NT LOSS OF TH L FT FOR ARM, THIS B ING IN LI U OF TH 
INITIAL AWARDS.

On JUN 2 7 , 1 97 5 CLAIMANT, FOR TH FIRST TIM , TOLD DR. DUNN

H HAD HIT HIS CHIN ON TH TABL WH N H F LL. DR. DUNN, BAS D ON
THIS INFORMATION, F LT THAT TH ACCID NT MIGHT HAV INVOLV D C RVI
CAL TRAUMA THAT IT WAS CONC IVABL THAT IT COULD HAV AGGRAVAT D
CLAIMANT* S PR  XISTING C RVICAL SPONDYLOSIS. DR. DUNN STAT D THAT
HIS CONCLUSION AS TO TH CAUSAL R LATIONSHIP WAS ONLY AS GOOD AS TH 
ACCURACY OF TH HISTORY GIV N TO HIM BY TH CLAIMANT THAT H F LL
AND HIT HIS CHIN ON TH TABL .

At the heari g two alleged eyewit esses to the i dustrial
INJURY T STIFI D THAT CLAIMANT DID NOT SLIP, FALL TO HIS KN  S OR HIT
HIS CHIN ON TH TABL ,

The referee fou d that the fu d s resista ce of the claim,
BOTH BY ITS SUBMISSION OF TH CLAIM FOR D T RMINATION OF TH ARM CON
DITION ONLY WH N IT HAD KNOWL DG OF CLAIMANT S SHOULD R AND N CK
CONDITIONS WHICH W R NOT STATIONARY AT THAT TIM AND ITS R SISTANC 
AT TH TIM OF TH H ARING, WH N BOTH PARTI S AGR  D THAT TH ISSU 
TO B D T RMIN D WAS WH TH R CLAIMANT S SHOULD R AND N CK CONDITION
WAS CAUSALLY R LAT D TO HIS INDUSTRIAL INJURY OF 1971, CONSTITUT D A
D FACTO D NIAL OF TH CLAIM.

Although the referee did  ot fi d a ythi g i claima t s de
meanor OR IN HIS T STIMONY WHICH WOULD CAUS H R TO QU STION HIS
CR DIBILITY, SH DID GIV GR AT R W IGHT TO TH ACCOUNT OF TH TWO
 Y WITN SS S,  SP CIALLY TH ON WHO NO LONG R WORK D FOR TH  M
PLOY R AND HAD NO APPAR NT INT R ST IN TH CAS .
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CONSIDERING ALL THE TESTIMONY, SHE CONCLUDED CLAIMANT 

HAD FAILED TO ESTABLISH BY A PREPONDERANCE OF THE EVIDENCE THAT HIS 
ACCIDENT OCCURRED IN THE MANNER IN WHICH HE CONTENDED OR THAT HIS 
NECK AND SHOULDER CONDITIONS WERE THE RESULT OF HIS INDUSTRIAL INJURY. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 3, I 97 5 IS AFFIRMED. 

WCB CASE NO. 75-3614 

JACK TURNER, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS• 
MERTEN AND SALTVEIT 1 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

APRIL 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AFFIRMED THE EMPLOYER'S DENIAL OF HIS CLAIM FOR AN ALLEGED IN
DUSTRIAL INJURY ON AUGUST I I I 9 7 4 • 

CLAIMANT WAS A CABLE SPLICER FOR THE EMPLOYER, HE ALLEGED THAT 
AFTER HE HAD PARKED HIS BUCKET RIG AND STARTED TO ASCEND THE BUCKET 
LADDER, HE BENT OVER TO PICK UP A BAG OF TOOLS AND FELT CHEST PAINS. 
HE IMMEDIATELY DESCENDED, SECURED HIS RIG AND DROVE BACK TO THE YARD 

WHERE HE NOTIFIED HIS SUPERVISOR 0 

CLAIMANT WAS SEEN IN THE OFFICE OF DRS• MAC GREGOR AND WALLACE• 
AT THAT TIME CLAIMANT DID NOT REMEMBER ANY BACK PAINS - HIS CHEST WAS 

X-RAYED AND HE WAS ALSO EXAMINED FOR HEART PROBLEMS, THE FINDINGS 

WERE NEGATIVE AND CLAIMANT WAS ALLOWED TO LEAVE THE FOLLOWING DAY 

FOR A WEEK'S VACATION TRIP TO CALIFORNIA. UPON HIS RETURN HE WORKED 
UNTIL A SECOND WEEK'S VACATION DURING OCTOBER 1974 AT WHICH TIME HE 

WENT DEER HUNTING 0 

WHILE CLAIMANT WAS DRIVING TO CALIFORNIA HIS BACK BOTHERED 
HIM WHILE HE WAS DRIVING AND HE HAD TO SHIFT POSITIONS - HIS WIFE DID 
MOST OF THE DRIVING• UPON HIS RETURN CLAIMANT NOTICED NO PROBLEM 

WITH HIS BACK UNTIL THE SECOND VACATION IN OCTOBER 1974 • HE CONTINUED 
TO WORK UNTIL MAY 1975• HIS JOB CONSISTED OF SITTING ANY WHERE FROM 

4 TO 8 HOURS, SPLICING, TWISTING CABLE, DIGGING, ETC• THE EVIDENCE 
INDICATES CLAIMANT HAS NOT MISSED MUCH TIME FROM WORK• AT THE PRESENT 
TIME HE JS ON A LEAVE OF ABSENCE AND INTENDS TO RETURN TO WORK FOR THE 
EMPLOYER AFTER HE RECOVERS FROM A FUSION WHICH WAS PERFORMED BY 
DR• HOPKINS DURING AUGUST 1975• 

0N OR ABOUT MAY 1 4 • 1975 DR• MAC GREGOR SIGNED A TRAVELERS 
INSURANCE COMPANY FORM FOR AN OFF-THE-JOB INJURY WHICH APPARENTLY 
WAS FILLED OUT BY CLAIMANT. 

THE REFEREE FOUND THAT DR,. HOPKINS ARRIVED AT HIS CONCLUSION 

THAT THE INDUSTRIAL ACCIDENT INVOLVED A BACK INJURY SOLELY FROM CLAIM

ANT'S HISTORY AS RELATED TO HIM BY THE CLAIMANT• HE FOUND THAT THE 
MEDICAL EXHIBITS DID NOT RELATE CLAIMANT'S BACK PROBLEMS TO THE 

-87-

After co sideri g all the testimo y, she co cluded claima t

HAD FAIL D TO  STABLISH BY A PR POND RANC OF TH  VID NC THAT HIS
ACCID NT OCCURR D IN TH MANN R IN WHICH H CONT ND D OR THAT HIS
N CK AND SHOULD R CONDITIONS W R TH R SULT OF HIS INDUSTRIAL INJURY.

The board, o de

AND CONCLUSIONS OF TH 
NOVO R VI W,
R F R  .

AFFIRMS AND ADOPTS TH FINDINGS

ORD R

HE ORDER OF THE REFEREE DATED OCTOBER 23, 1 97  IS AFFIRMED.

WCB CAS NO. 75-3614 APRIL 16, 1976

JACK TURN R, CLAIMANT
POZZ1, WILSON AND ATCHISON,

cla mant s ATTYS.
M RT N AND SALTV IT,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed BY BOARD M MB RS WILSON AND PHILLIPS.

Claima t
WHICH AFFIRM D
DUSTRIAL INJURY

R QU STS R VI W BY TH BOARD OF TH R F R  S ORD R
TH  MPLOY R S D NIAL OF HIS CLAIM FOR AN ALL G D IN-
ON AUGUST 1 , 1 9 7 4 .

Cl im nt w s  c ble splicer for the employer, he  lleged th t
 fter he h d p rked his bucket rig  nd st rted to  scend THE BUCKET
LADD R, H B NT OV R TO PICK UP A BAG OF TOOLS AND F LT CH ST PAINS.
H IMM DIAT LY D SC ND D, S CUR D HIS RIG AND DROV BACK TO TH YARD
WH R H NOTIFI D HIS SUP RVISOR.

Cl im nt w s seen in the office of drs, m c gregor  nd W ll ce.
AT THAT TIM CLAIMANT DID NOT R M MB R ANY BACK PAINS HIS CH ST WAS
X RAY D AND H WAS ALSO  XAMIN D FOR H ART PROBL MS, TH FINDINGS
W R N GATIV AND CLAIMANT WAS ALLOW D TO L AV TH FOLLOWING DAY
FOR A W  K S VACATION TRIP TO CALIFORNIA. UPON HIS R TURN H WORK D
UNTIL A S COND W  K S VACATION DURING OCTOB R 1 9 74 AT WHICH TIM H 
W NT D  R HUNTING.

While claima t was drivi g to Califor ia his back bothered

HIM WHIL H WAS DRIVING AND H HAD TO SHIFT POSITIONS HIS WIF DID
MOST OF TH DRIVING. UPON HIS R TURN CLAIMANT NOTIC D NO PROBL M
WITH HIS BACK UNTIL TH S COND VACATION IN OCTOB R 1 9 74 . H CONTINU D
TO WORK UNTIL MAY 1 9 75 . HIS JOB CONSIST D OF SITTING ANY WH R FROM
4 TO 8 HOURS, SPLICING, TWISTING CABL , DIGGING,  TC. TH  VID NC 
INDICAT S CLAIMANT HAS NOT MISS D MUCH TIM FROM WORK. AT TH PR S NT
TIM H IS ON A L AV OF ABS NC AND INT NDS TO R TURN TO WORK FOR TH 
 MPLOY R AFT R H R COV RS FROM A FUSION WHICH WAS P RFORM D BY
DR. HOPKINS DURING AUGUST 1 97 5 .

On OR ABOUT MAY 1 4 , 1 97 5 DR. MAC GR GOR SIGN D A TRAV L RS
INSURANC company form for an off the job  njury wh ch apparently
WAS FILL D OUT BY CLAIMANT.

The referee fou d that dr. hopki s arrived at his co clusio 

that the i dustrial accide t i volved a back i jury solely from claim
ant S HISTORY AS R LAT D TO HIM BY TH CLAIMANT. H FOUND THAT TH 
M DICAL  XHIBITS DID NOT R LAT CLAIMANT S BACK PROBL MS TO TH 
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1 • 1974 INCIDENT• THE REF'EREE CONCLUDED THAT THIS INCIDENT WAS 
NOT OF A NATURE WHICH WOULD CAUSE THE RESULTING BACK PROBLEMS AND, 
THEREFORE, THAT THE DENIAL OF RESPONSIBILITY FOR THE L4 -st FUSION PER
FORMED BY DR• HOPKINS IN AUGUST 1975 WAS PROPER• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF' THE REFEREE• 
THE EVIDENCE INDICATES THAT CLAIMANT WAS ABLE TO DRIVE TO CALIFORNIA 

FOLLOWING THE ALLEGED INCIDENT• THAT HE NEVER REFERRED TO SPONTANEOUS 
BACK PAINS AT THE TIME HE HAD THE CHEST PAINS AND AFTER A SECOND VACA
TION IN OCTOBER 1974 1 CONTINUED TO WORK UNTIL MAY 1975 AT A JOB WHICH 
REQUIRED SUBSTANTIAL BACK MOVEMENTS• CLAIMANT MAY HAVE A CHRONIC 
l.UMBOSACRAL PROBLEM BUT THERE IS NO EVIDENCE THAT THE INCIDENT OF 
AUGUST 1 1 I 974 EITHER CAUSED OR AGGRAVATED SUCH PROBLEM. 

ORDER 

THE ORDER OF THE REFEEE DATED NOVEMBER 2 6 1 197 5 IS AFFIRMED• 

WCB CASE NO. 75-1996 

MICHAEL MARCOTT, CLAIMANT 
DEL PARKS, CLAIMANT'S ATTYe 
DEPTe OF JUSTIC-E 1 DEFENSE ATTY• 
ORDER OF REMAND 

APRIL 20, 1976 

0N MARCH 1 S • 197 6 THE CLAIMANT REQUESTED BOARD REVIEW OF THE 
REFEREE'S ORDER ENTERED ON MARCH 2 • 1 976 IN THE ABOVE ENTITLED 

MATTER• 

ON APRIL I 2 • 1976 CLAIMANT'S ATTORNEY FILED A MOTION TO REOPEN 
THE HEARING FOR THE PURPOSE OF TAKING F'URTHER EVIDENCE I TO-WIT - A 
DEFINITIVE STATEMENT FROM DRa JAMES Ee DUNN THAT THE RECENT SURGERY 
PERFORMED ON CLAIMANT WAS DIRECTLY RELATED .TO CLAIMANT'S INDUSTRIAL 
INJURY• THE MOTION WAS SUPPORTED BY CLAIMANT'S ATTORNEY'S AFFIDAVIT 
THAT THE STATE ACCIDENT INSURANCE FUN0 1 BY ITS COUNSEL, REPRESENTED 
THAT ALL MEDICAL INFORMATION IN ITS POSSESSION HAO BEEN FURNISHED TO 
HIM BEFORE OR AT THE HEARING BUT IS NOW ADVISED THAT THE FUND FAILED 
TO DIVULGE TO HIM AND TO THE REFEREE THAT IT POSSESSED, AT THE TIME 

OF THE HEARING• THIS STATEMENT FROM OR• DUNN• 

THE BOARD, AFTER REVIEWING THE MOTION ANO THE SUPPORTING AFFI
DAVIT, CONCLUDES THAT THE RECORD IS NOT COMPLETE WITHOUT SUCH MEDI
CAL EVIDENCE• THE OPINION ANO ORDER ENTERED MARCH 2 1 I 9 76 IS SET 
ASIDE ANO THE REFEREE IS INSTRUCTED TO REOPEN THE HEARING ANO CONSIDER 
SUCH MEDICAL REPORT ANO THEREAFTER ENTER HIS OPINION ANO ORDER• 

ORDER 

THE OPINION ANO ORDER ENTERED MARCH 2 1 197 6 IS SET ASIDE AND THE 
ABOVE ENTITLED MATTER IS REMANDED TO REFEREE. HENRY L. SEIFERT FOR 
THE PURPOSE OF REOPENING THE HEARING IN THE ABOVE ENTITLED MATTER TO 

TAKE FURTHER EVI0ENCE 1 TO-WIT - THE MEDICAL REPORT FROM DR• JAMES Ee 
DUNN, DATED DECEMBER I 9 1 197 S ADDRESSED TO THE STATE ACCIDENT INSUR
ANCE FUND ANO THE LETTER, DATED MARCH 19 1 1976 1 ADDRESSED TO CLAIM
ANT" S ATTORNEYe 

CLAIMANT'S REQUEST FOR REVIEW SHALL BE CONSIDERED WITHDRAWN 
WITHOUT PREJUDICE ANO THE OPINION ANO ORDER ULTIMATELY ENTERED BY THE 
REFEREE SHALL BE CONSIDERED AS THE FINAL ORDER FROM WHICH EITHER 

PARTY MAY REQUEST A REVIEW BY THE BOARD. 

-as-

AUGUST I, 1 9 74 INCIDENT. THE REFEREE CONCLUDED THAT THIS INCIDENT WAS
NOT OF A NATURE WHICH WOULD CAUSE THE RESULTING BACK PROBLEMS AND,
THEREFORE, THAT THE DENIAL OF RESPONSIBILITY FOR THE L4 -SI FUSION PER
FORMED BY DR. HOPKINS IN AUGUST 1 97 WAS PROPER.

The bo rd, on de novo review,  ffirms the order of the referee.
TH  VID NC INDICAT S THAT CLAIMANT WAS ABL TO DRIV TO CALIFORNIA
FOLLOWING TH ALL G D INCID NT, THAT H N V R R F RR D TO SPONTAN OUS
BACK PAINS AT TH TIM H HAD TH CH ST PAINS AND AFT R A S COND VACA
TION IN OCTOB R 1 9 74 , CONTINU D TO WORK UNTIL MAY 1 9 75 AT A JOB WHICH
R QUIR D SUBSTANTIAL BACK MOV M NTS. CLAIMANT MAY HAV A CHRONIC
LUMBOSACRAL PROBL M BUT TH R IS NO  VID NC THAT TH INCID NT OF
AUGUST 1 , 19 74  ITH R CAUS D OR AGGRAVAT D SUCH PROBL M.

ORDER
The order of the refeee d ted November 26, 197 is  ffirmed.

WCB CA E NO. 75-1996 APRIL 20, 1976

MICHAEL MARCOTT, CLAIMANT
DEL PARKS, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER OF REMAND

On MARCH 1  , 1 9 76 THE CLAIMANT REQUESTED BOARD REVIEW OF THE
REFEREE* S ORDER ENTERED ON MARCH 2 , 1 976 IN THE ABOVE ENTITLED
MATTER.

On APRIL 12 , 1 9 76 CLAIMANT S ATTORNEY FILED A MOTION TO REOPEN
THE HEARING FOR THE PURPOSE OF TAKING FURTHER EVIDENCE, TO-WIT A
DEFINITIVE STATEMENT FROM DR. JAMES E. DUNN THAT THE RECENT SURGERY
PERFORMED ON CLAIMANT WAS DIRECTLY RELATED TO CLAIMANT S INDUSTRIAL
INJURY. THE MOTION WAS SUPPORTED BY CLAIMANT S ATTORNEY S AFFIDAVIT
THAT THE STATE ACCIDENT INSURANCE FUND, BY ITS COUNSEL, REPRESENTED
THAT ALL MEDICAL INFORMATION IN ITS POSSESSION HAD BEEN FURNISHED TO
HIM BEFORE OR AT THE HEARING BUT IS NOW ADVISED THAT THE FUND FAILED
TO DIVULGE TO HIM AND TO THE REFEREE THAT IT POSSESSED, AT THE TIME
OF THE HEARING, THIS STATEMENT FROM DR. DUNN.

The bo rd,  fter reviewing the motion  nd the supporting  ffi
d vit, CONCLUDES THAT THE RECORD IS NOT COMPLETE WITHOUT SUCH MEDI
CAL EVIDENCE. THE OPINION AND ORDER ENTERED MARCH 2 , 19 76 IS SET
ASIDE AND THE REFEREE IS INSTRUCTED TO REOPEN THE HEARING AND CONSIDER
SUCH MEDICAL REPORT AND THEREAFTER ENTER HIS OPINION AND ORDER.

ORDER
The opi io a d order e tered march 2, 1976 is set aside a d the

ABOV  NTITL D MATT R IS R MAND D TO R F R  H NRY L. S IF RT FOR
TH PURPOS OF R OP NING TH H ARING IN TH ABOV  NTITL D MATT R TO
TAK FURTH R  VID NC , TO-WIT TH M DICAL R PORT FROM DR. JAM S  .
DUNN, DAT D D C MB R 1 9 , 1 97 5 ADDR SS D TO TH STAT ACCID NT INSUR
ANC FUND AND TH L TT R, DAT D MARCH 19, 1976, ADDR SS D TO CLAIM
ANT* S ATTORN Y.

Claima t’s request for review shall be co sidered withdraw 

WITHOUT PR JUDIC AND TH OPINION AND ORD R ULTIMAT LY  NT R D BY TH 
R F R  SHALL B CONSID R D AS TH FINAL ORD R FROM WHICH  ITH R
PARTY MAY R QU ST A R VI W BY TH BOARD.
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CASE NO. 75-1989 

PATSY CARPENTER, CLAIMANT 
FROHNMAYER AND DEATHERAGE, 

CLAIMANT'S ATTYS• 

PHILIP A• MONGRAIN, DEFENSE ATTY• 

REQUEST FOR REVIEW BY EMPLOYER 

-APRIL 20, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS 0 

THE EMPLOYER SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

DIRECTED THE EMPLOYER, AND ITS CARRIER, TO PROVIDE CLAIMANT WITH PROPER 

MEDICAL CARE AND TREATMENT AS OUTLINED BY DR 0 DONALD T• SMITH FOR 

CLAIMANT'S CERVICAL PROBLEMS AND DIRECTED PAYMENT TO CLAIMANT'S 

ATTORNEY OF A 5 0 0 DOLLAR FEE. 

CLAIMANT HAD SUFFERED A COMPENSABLE INJURY ON FEBRUARY 2 3, 196 8 • 
THE PRESENT CL.AIM WAS FOR MEDICAL. CARE AND TREATMENT ARISING OUT OF 

THAT 1968 INJURY. AFTER CONSERVATIVE CARE, CLAIMANT'S CLAIM HAD BEEN 

CLOSED ON APRIL 22, 1968 WITH AN AWARD FOR TIME LOSS ONLY. THIS IN

JURY AFFECTED CLAIMANT'S UPPER BACK AND NECK. ON JULY 7, 1968 CLAIM

ANT SUFFERED AN INJURY TO HER LOWER BACK, HER CLAIM WAS ACCEPTED AND, 

ON DECEMBER 1 6, I 9 6 8, A SINGLE LEVEL. SPINAL. FUSION WAS PERFORMED BY 

DR 0 THOM PSON 0 ON OCTOBER 2 7, 196 9 A DETERMINATION ORDER RE LAT ING 

TO THE JULY 7 , 1 9 6 8 I NJ U RY AW ARD ED CL. A I MAN T 6 4 DEGREE S FOR 2 0 PE R 

CENT UNSCHEDULED LOW BACK DISABIL.ITY 0 

THE FUSION APPARENTLY GAVE CLAIMANT CONSIDERABLE RELIEF AND SHE 

RETURNED TO WORK WITHOUT SIGNIFICANT PROBLEMS EITHER WITH HER UPPER 

SACK OR LOWER SACK UNTIL. 1 9 7 2 WHEN HER FUSION BROKE. HER CLAIM WAS 

ORDERED REOPENED, AFTER A HEARING, AS A CLAIM FOR AGGRAVATION• AFTER 

THE SECOND CLOSURE ANOTHER HEARING WAS HELD ON THE ADEQUACY OF THE 

AWARD OF PERMANENT PARTIAL DISABILITY AND, AS A RESULT OF THAT HEAR

ING, A TOTAL AWARD OF 9 6 DEGREES WAS GIVEN TO CLAIMANT. 

CLAIMANT HAD TO QUIT WORK AS A CHECKER FOR THE EMPLOYER AFTER 

THE RE FUS ION WAS DONE BY DR 0 THOMPSON ON AUGUST 2 8 1 1 9 7 2 • SHE COM-

MENCED TRAINING AS A COURT REPORTER BUT HAD TO QUIT BECAUSE OF NECK 

AND ARM PAIN FOR WHICH SHE SOUGHT MEDICAL TREATMENT 0 CLAIMANT FIN

ALLY CONCLUDED THAT BECAUSE OF HER UPPER BACK PROBLEMS SHE WOULD BE 

UNABLE TO CONTINUE WITH HER TRAINING AND SHE COMMENCED TRAINING AS AN 

ACCOUNTANT. SHE IS PRESENTLY TAKING A YEAR'S COURSE UNDER VOCATIONAL 

REHABILITATION IN THIS FIELD 0 

DR. SMITH'S REPORT OF APRIL 9, 1 974 STATED THAT CLAIMANT HAD 

EVIDENCE OF CERVICAL. SPONDYLOL.YSIS C5 -6 AND 1 ON THE BASIS OF THE HIS

TORY AND RECURRING COMPLAINTS AND THE MEDICAL RECORDS AVAILABLE FOR 

HIS REVIEW, HE FELT THE CERVICAL DORSAL PAIN HAD ITS ONSET WITH THE 

INDUSTRIAL INJURY OF FEBRUARY 23, 1 968 AND THAT CLAIMANT WAS CONTINU

ING TO HAVE PAIN AND DISCOMFORT PROBABLY CAUSALLY RELATED TO THAT 

INDUSTRIAL INJURY. 

THE EMPLOYER CONTENDS THAT FOR FIVE YEARS CLAIMANT HAD NO TROU

BLE W 1TH HER NECK AND QUESTIONS THE CAUSAL RELATIONSHIP OF HER PRESENT 

CONDITION WITH THE FEBRUARY 2 3, 196 8 INJURY. CLAIMANT .TESTIFIED THAT 
SHE HAD BEEN ABLE TO LIVE WITH HER NECK PROBLEM AND BETWEEN HER TWO 

FUSIONS HAD BEEN ABLE TO WORK 0 SHE TESTIFIED FURTHER THAT HER REAL 
PROBLEMS WITH HER NECK STARTED WHEN SHE COMMENCED HER VOCATIONAL 
REHABILITATION PROGRAM IN SHORTHAND COURT REPORTING. THE REFEREE, 
RELYING STRONGLY UPON DR 0 SMITHT S OPINION AND RECOMMENDATION THAT 

THE CLAIM BE REOPENED FOR FURTHER MEDICAL CARE AND TREATMENT, CON
CLUDED THAT ALTHOUGH CLAIMANTT S AGGRAVATION RIGHTS HAD EXPIRED, SHE 

-89-

WCB CA E NO. 75-1989 APRIL 20, 1976

PAT Y CARPENTER, CLAIMANT
FROHNMAY R AND D ATH RAG ,
claima t’s attys.

PHILIP A. MONGRAIN, D F NS ATTY,
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members moore a d Phillips.

The  MPLOY R S  KS BOARD R VI W OF TH R F R  S ORD R WHICH

DIR CT D TH  MPLOY R, AND ITS CARRI R, TO PROVID CLAIMANT WITH PROP R
M DICAL CAR AND TR ATM NT AS OUTLIN D BY DR. DONALD T. SMITH FOR
CLAIMANT'S C RVICAL PROBL MS AND DIR CT D PAYM NT TO CLAIMANT S
ATTORN Y OF A 5 0 0 DOLLAR F  .

Claima t had suffered a compe sable i jury o February 23, 1 9 6 8 .
TH PR S NT CLAIM WAS FOR M DICAL CAR AND TR ATM NT ARISING OUT OF
THAT 1 96 8 INJURY. AFT R CONS RVATIV CAR , CLAIMANT'S CLAIM HAD B  N
CLOS D ON APRIL 2 2 , 1 96 8 WITH AN AWARD FOR TIM LOSS ONLY. THIS IN
JURY AFF CT D CLAIMANT S UPP R BACK AND N CK. ON JULY 7, 1 96 8 CLAIM
ANT SUFF R D AN INJURY TO H R LOW R BACK, H R CLAIM WAS ACC PT D AND,
ON D C MB R 1 6 , 1 96 8 , A SINGL L V L SPINAL FUSION WAS P RFORM D BY
DR. THOMPSON. ON OCTOB R 2 7 , 1 96 9 A D T RMINATION ORD R R LATING
TO TH JULY 7 , 1 96 8 INJURY AWARD D CLAIMANT 64 D GR  S FOR 20 P R
C NT UNSCH DUL D LOW BACK DISABILITY.

The FUSION APPARENTLY GAVE CLAIMANT CONSIDERABLE RELIEF AND SHE
RETURNED TO WORK WITHOUT SIGNIFICANT PROBLEMS EITHER WITH HER UPPER
BACK OR LOWER BACK UNTIL 1 972 WHEN HER FUSION BROKE. HER CLAIM WAS
ORDERED REOPENED, AFTER A HEARING, AS A CLAIM FOR AGGRAVATION. AFTER
THE SECOND CLOSURE ANOTHER HEARING WAS HELD ON THE ADEQUACY OF THE
AWARD OF PERMANENT PARTIAL DISABILITY AND, AS A RESULT OF THAT HEAR
ING, A TOTAL AWARD OF 9 6 DEGREES WAS GIVEN TO CLAIMANT.

Cl im nt h d to quit work  s  checker for the employer  fter
THE REFUSION WAS DONE BY DR, THOMPSON ON AUGUST 2 8 , 1 9 72 . SHE COM
MENCED TRAINING AS A COURT REPORTER BUT HAD TO QUIT BECAUSE OF NECK
AND ARM PAIN FOR WHICH SHE SOUGHT MEDICAL TREATMENT. CLAIMANT FIN
ALLY CONCLUDED THAT BECAUSE OF HER UPPER BACK PROBLEMS SHE WOULD BE
UNABLE TO CONTINUE WITH HER TRAINING AND SHE COMMENCED TRAINING AS AN
ACCOUNTANT. SHE IS PRESENTLY TAKING A YEAR S COURSE UNDER VOCATIONAL
REHABILITATION IN THIS FIELD.

Dr. smith s REPORT OF APRIL 9 , 1 974 STATED THAT CLAIMANT HAD
EVIDENCE OF CERVICAL SPONDYLOLYSIS C 6 AND, ON THE BASIS OF THE HIS
TORY AND RECURRING COMPLAINTS AND THE MEDICAL RECORDS AVAILABLE FOR
HIS REVIEW, HE FELT THE CERVICAL DORSAL PAIN HAD ITS ONSET WITH THE
INDUSTRIAL INJURY OF FEBRUARY 2 3 , 1 96 8 AND THAT CLAIMANT WAS CONTINU
ING TO HAVE PAIN AND DISCOMFORT PROBABLY CAUSALLY RELATED TO THAT
INDUSTRIAL INJURY.

The employer contends th t for five ye rs cl im nt h d no trou
ble WITH HER NECK AND QUESTIONS THE CAUSAL RELATIONSHIP OF HER PRESENT
CONDITION WITH THE FEBRUARY 2 3 , 1 96 8 INJURY. CLAIMANT TESTIFIED THAT
SHE HAD BEEN ABLE TO LIVE WITH HER NECK PROBLEM AND BETWEEN HER TWO
FUSIONS HAD BEEN ABLE TO WORK. SHE TESTIFIED FURTHER THAT HER REAL
PROBLEMS WITH HER NECK STARTED WHEN SHE COMMENCED HER VOCATIONAL
REHABILITATION PROGRAM IN SHORTHAND COURT REPORTING. THE REFEREE,
RELYING STRONGLY UPON DR. SMITH S OPINION AND RECOMMENDATION THAT
THE CLAIM BE REOPENED FOR FURTHER MEDICAL CARE AND TREATMENT, CON
CLUDED THAT ALTHOUGH CLAIMANT'S AGGRAVATION RIGHTS HAD EXPIRED, SHE
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STILL ENTITLED TO BE PROVIDED MEDICAL CARE AND TREATMENT BY THE 

EMPLOYER UNDER ORS 6 5 6 • 2 4 5 BECAUSE HER NEED FOR THIS MEDICAL CARE 
AND TREATMENT WAS RELATED TO HER INDUSTRIAL INJURY 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER 0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 3 1 1 9 7 5 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM OF 300 
DOLLARS PAYABLE BY THE EMPLOYER 0 

WCB CASE NO. 75-1850 

GLEN GIBSON, CLAIMANT 
TOM HANLON, CLAIMANT'S ATTY 0 

LINDSAY, NAHSTOLL, HART AND KRAUSE, 

DEFENSE ATTYS. 
ORDER APPROVING STIPULATION AND 

DISMISSING REQUEST FOR REVIEW 

APRIL 20, 1976 

ON DECEMBER 1 9, 1 975, CLAIMANT, THROUGH HIS ATTORNEY, REQUESTED 
BOARD REVIEW OF A REFEREE'S OPINION AND ORDER DATED NOVEMBER 2 4, 197 5 • 

THE PARTIES HAVE NOW PRESENTED A STIPULATION Tb THE BOARD AM I-
CABLY DISPOSING OF THE ISSUES IN DISPUTE. THE STIPULATION IS ATTACHED 
HERETO AS EXHIBIT 'A'• 

THE BOARD NOW BEING FULLY ADVISED FINDS THE STIPULATION FAIR AND 
EQUITABLE TO BOTH PARTIES AND IT CONCLUDES -

( 1) THAT THE AGREEMENT SHOULD BE EXECUTED ACCORDING 

TO ITS TERMS AND, 

(2) THAT THE REQUEST FOR BOARD REVIEW BE DISMISSED 0 

IT IS so ORDERED. 

STIPULATION OF SETTLEMENT PENDING BOARD REVIEW 

COMES NOW CLAIMANT PERSONALLY AND THROUGH HIS CO-COUNSEL, 
A• C 0 ROLL AND TOM HANLON - AND EMPLOYER, PUBLISHERS PAPER COMPANY 0 

AND INSURER, ARGONAUT INSURANCE COMPANIES, THROUGH THEIR COUNSEL, 
RICHARD WM 0 DAVIS - AND HEREBY STIPULATE TO THE FOLLOWING SETTLE

MENT OF THE ABOVE-ENTITLED MATTER -

1 • 1 0 AN OPINION AND ORDER OF THE HEARINGS DIVISION OF THE WORK

MEN'S COMPENSATION BOARD ISSUED ON NOVEMBER 4, 1975, ORDERING CLAIM

ANT ENTITLED TO DISABILITY AS A RESULT OF HIS JUNE 2 6, 1974, INJURY AS 

FOLLOWS 

{A) 2 5 PER CENT UNSCHEDULED DISABILITY, WHICH WAS AN IN
CREASE OF 1·s PER CENT UNSCHEDULED DISABILITY OVER THAT AWARDED 

BY DETERMINATION ORDER OF APRIL 10 0 1975 0 

( B) 2 0 PER CENT SCHEDULED DISABILITY OF THE LEFT LEG 9 WHICH 
WAS AN INCREASE OF 1 5 PER CENT SCHEDULED DISABILITY OF A LEG OVER 

THAT AWARDED BY DETERMINATION ORDER OF APRIL 1 0 • 197 5 • 

-9 o-

WAS STILL ENTITLED TO BE PROVIDED MEDICAL CARE AND TREATMENT BY THE
EMPLOYER UNDER ORS 6  6.24  BECAUSE HER NEED FOR THIS MEDICAL CARE
AND TREATMENT WAS RELATED TO HER INDUSTRIAL INJURY.

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE S ORDER.

ORDER
The order of the referee dated October 23, 1975 is affirmed.

Claima t s cou sel is awarded as a reaso able attor ey s fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W TH SUM OF 300
DOLLARS PAYABL BY TH  MPLOY R.

WCB CA E NO. 75-1850 APRIL 20, 1976

GLEN GIB ON, CLAIMANT
TOM HANLON, CLAIMANT S ATTY.
LINDSAY, NAHSTOLL, HART AND KRAUS ,

D F NS ATTYS.
ORD R APPROVING STIPULATION AND
DISMISSING R QU ST FOR R VI W

On DECEMBER 19, 197 , CLAIMANT, THROUGH HIS ATTORNEY, REQUESTED
BOARD REVIEW OF A REFEREE S OPINION AND ORDER DATED NOVEMBER 2 4 , 1 97  ,

The p rties h ve now presented  stipul tion to the bo rd  mi
c bly DISPOSING OF THE ISSUES IN DISPUTE, THE STIPULATION IS ATTACHED
HERETO AS EXHIBIT A .

The board  ow bei g fully advised fi ds the stipulatio fair a d

 QUITABL TO BOTH PARTI S AND IT CONCLUD S

(1) THAT TH AGR  M NT SHOULD B  X CUT D ACCORDING
TO ITS T RMS AND,

(2) THAT TH R QU ST FOR BOARD R VI W B DISMISS D.

It is so ordered.

 TIPULATION OF  ETTLEMENT PENDING BOARD REVIEW
Comes  ow claima t perso ally a d through his co cou sel,

A. C. ROLL AND TOM HANLON AND  MPLOY R, PUBLISH RS PAP R COMPANY,
AND INSUR R, ARGONAUT INSURANC COMPANI S, THROUGH TH IR COUNS L,
RICHARD WM. DAVIS AND H R BY STIPULAT TO TH FOLLOWING S TTL 
M NT OF TH ABOV  NTITL D MATT R

1 . 1 . AN OPINION AND ORD R OF TH H ARINGS DIVISION OF TH WORK
M N S COMP NSATION BOARD ISSU D ON NOV MB R 4 , 1 97 5 , ORD RING CLAIM
ANT  NTITL D TO DISABILITY AS A R SULT OF HIS JUN 2 6 , 1 9 74 , INJURY AS
FOLLOWS

(A) 2 5 P R C NT UNSCH DUL D DISABILITY, WHICH WAS AN IN
CR AS OF 15 P R C NT UNSCH DUL D DISABILITY OV R THAT AWARD D
BY D T RMINATION ORD R OF APRIL 1 0 , 1 9 7 5 ,

( B) 2 0 P R C NT SCH DUL D DISABILITY OF TH L FT L G, WHICH
WAS AN INCR AS OF 15 P R C NT SCH DUL D DISABILITY OF A L G OV R
THAT AWARD D BY D T RMI NATION ORD R OF APRIL 1 0, 1975.
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• ALL PARTIES AGREE THAT CLAIMANT BE PAID A TOTAL UNSCHEDULED 
DISABILITY OF 4 0 PER CENT, AND A TOTAL SCHEDULED DISABILITY OF 2 0 PER 
CENT OF A LEG 0 THIS AWARD IS IN LIEU OF AND NOT IN ADDITION TO THAT DIS
ABILITY PREVIOUSLY GRANTED BY EITHER DETERMINATION ORDER OR BY THE 
HEARINGS DIVISION'S OPINION AND ORDER HEREIN 0 INSURER AND EMPLOYER 
AGREE TO PAY SUCH DISABILITY TO CLAIMANT. 

3 0 CLAIMANT AGREES HEREBY TO DISMISS HIS PENDING REQUEST FOR 
REVIEW BEFORE THE WORKMEN'S COMPENSATION BOARD• 

4 • CLAIMANT AND CLAIMANT'S COUNSEL AGREE THAT REASONABLE 
ATTORNEY FEES IN THIS MATTER SHALL BE EQUAL TO THE AMOUNT OF ONE,
QUARTER OF THE INCREASED COMPENSATION OVER THAT AWARDED BY DETER-
M I NATION ORDER OF APRIL 1 0, 1975 • NOT TO EXCEED 2 t 3 0 0 DOLLAR Se SAID 
ATTORNEY FEE IS TO BE PAYABLE OUT OF AND A LIEN ON THE INCREASED COM
PENSATION HEREIN 0 

WCB CASE NO. 75-2045 APRIL 21, 1976 

ROBERT J. PIERCE, CLAIMANT 
STIPULATED ORDER FOR REOPENING 

THIS MATTER COMING BEFORE THE WORKMEN'S COMPENSATION BOARD 
UPON THE STIPULATION OF THE PARTIES APPEARING BELOW AND IT APPEARING 
THAT THE PARTIES HAVE AGREED UPON THE REOPENING OF THIS CASE, NOW 
THEREFORE, 

IT IS HEREBY ORDERED AS FOLLOWS -

1 • tHAT THE ABOVE-NUMBERED CASE- BE AND HEREBY IS REOPENED FOR 
AGGRAVATION WITH RENEWED PAYMENT OF TEMPORARY TOTAL DISABILITY BENE
FITS, MEDICAL EXPENSES AND ANY OTHER COMPENSATION BENEFITS AVAILABLE 
TO THE CLAIMANT UNDER -THE WORKMEN'S COMPENSATION LAWS OF THE STATE 
OF OREGON EFFECTIVE AS OF FEBRUARY 2 0 197 6 0 AND TO CONTINUE UNTIL SUCH 
TIME AS THE CASE JS AGAIN CLOSED BY CLOSING ANO EVALUATION. 

2 • THAT THE CLAIMANT SHALL SUBMIT TO EXAMINATION AND TREATMENT 
AT THE PAIN CLINIC IN PORTLAND, OREGON, AT TIMES TO BE ESTABLISHED 
BETWEEN THE PARTIES 0 

3 0 THAT THE EMPLOYER-CARRIER PAY AS AN ATTORNEY FEE TO THE LAW 
FIRM OF POZZI, WILSON AND ATCHISON THE SUM OF 1 00 DOLLARS IN ADDITION 
TO AND NOT OUT OF THE BENEFITS MADE PAYABLE BY THIS ORDER 0 

4 • THAT THE CLAIMANT WITHDRAW HIS NOTICE OF APPEAL NOW PENDING 
BEFORE THE CIRCUIT COURT OF THE STATE OF OREGON, IN MULTNOMAH COUNTY, 
WHICH APPEAL WAS FILED FROM THE ORDER OF THE WORKMEN'S COMPENSATION 
BOARD DATED MARCH 1 1 1976 0 

-91 -

2. ALL PARTIES AGREE THAT CLAIMANT BE PAID A TOTAL UNSCHEDULED
DISABILITY OF 4 0 PER CENT, AND A TOTAL SCHEDULED DISABILITY OF 2 0 PER
CENT OF A LEG, THIS AWARD IS IN LIEU OF AND NOT IN ADDITION TO THAT DIS
ABILITY PREVIOUSLY GRANTED BY EITHER DETERMINATION ORDER OR BY THE
HEARINGS DIVISION* S OPINION AND ORDER HEREIN, INSURER AND EMPLOYER
AGREE TO PAY SUCH DISABILITY TO CLAIMANT,

3. CLAIMANT AGREES HEREBY TO DISMISS HIS PENDING REQUEST FOR
REVIEW BEFORE THE WORKMEN* S COMPENSATION BOARD,

4. CLAIMANT AND CLAIMANT*S COUNSEL AGREE THAT REASONABLE
ATTORNEY FEES IN THIS MATTER SHALL BE EQUAL TO THE AMOUNT OF ONE-
QUARTER OF THE INCREASED COMPENSATION OVER THAT AWARDED BY DETER
MINATION ORDER OF APRIL 1 0 , 1 9 7 , NOT TO EXCEED 2,3 00 DOLLARS. SAID
ATTORNEY FEE IS TO BE PAYABLE OUT OF AND A LIEN ON THE INCREASED COM
PENSATION HEREIN,

WCB CA E NO. 75-2045 APRIL 21, 1976

ROBERT J. PIERCE, CLAIMANT
STIPULAT D ORD R FOR R OP NING

This matter comi g before the workme * s compe satio board

UPON THE STIPULATION OF THE PARTIES APPEARING BELOW AND IT APPEARING
THAT THE PARTIES HAVE AGREED UPON THE REOPENING OF THIS CASE, NOW
THEREFORE,

It is hereby ordered  s follows

I , THAT TH ABOV -NUMB R D CAS B AND H R BY IS R OP N D FOR
AGGRAVATION WITH R N W D PAYM NT OF T MPORARY TOTAL DISABILITY B N 
FITS, M DICAL  XP NS S AND ANY OTH R COMP NSATION B N FITS AVAILABL 
TO TH CLAIMANT UND R TH WORKM N* S COMP NSATION LAWS OF TH STAT 
OF OR GON  FF CTIV AS OF F BRUARY 2 , 1 9 76 , AND TO CONTINU UNTIL SUCH
TIM AS TH CAS IS AGAIN CLOS D BY CLOSING AND  VALUATION,

2. THAT TH CLAIMANT SHALL SUBMIT TO  XAMINATION AND TR ATM NT
AT TH PAIN CLINIC IN PORTLAND, OR GON, AT TIM S TO B  STABLISH D
B TW  N TH PARTI S.

3. THAT TH  M PLOY R-CARR I  R PAY AS AN ATTORN Y F  TO TH LAW
FIRM OF POZZI, WILSON AND ATCHISON TH SUM OF 100 DOLLARS IN ADDITION
TO AND NOT OUT OF TH B N FITS MAD PAYABL BY THIS ORD R.

4. THAT TH CLAIMANT WITHDRAW HIS NOTIC OF APP AL NOW P NDING
B FOR TH CIRCUIT COURT OF TH STAT OF OR GON, IN MULTNOMAH COUNTY,
WHICH APP AL WAS FIL D FROM TH ORD R OF TH WORKM N S COMP NSATION
BOARD DAT D MARCH 1 , 1 9 76 ,
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CASE NO. 75-2796 

RALPH F. BRINK, CLAIMANT 
GALTON AND POPICK. CLAt'MANT' s ATTYS. 
DEPT• OF JUSTICE• DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

APRIL 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW av THE BOARD 
OF THE REt="EREE' S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND 
TOTALLY DISABLED AS OF OCTOBER 3 1 1 197 5 • 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON JANUARY 14 1 1972 
WHICH REQUIRED SUBSTANTIAL SURGICAL PROCEDURES PERFORMED BY ORa HO• 
THE CLAIM WAS INITIALLY CLOSED BY A DETERMINATION ORDER MAILED FEBRU
ARY 2 6 • 197 3 WHICH AWARDED CLAIMANT 4 8 DEGREES FOR 1 5 PER CENT UN
SCHEDULED LOW BACK DISABILITY• 

5uBSEQUENTLV, THE CLAIM WAS REOPENED ANO CLAIMANT WAS TREATED 
BY DRe GAMBEE, ANOTHER ORTHOPEDIC PHYSICIAN, AND ALSO GIVEN A PSYCHO
LOGICAL EVALUATION BY NORMAN Ee HICKMAN• CLINICAL PSYCHOLOGIST• THE 
CLAIM WAS CLOSED BY A SECOND DETERMINATION ORDER MAILED MAY 2 8 1 1974 
WHICH AWARDED CLAIMANT AN ADDITIONAL 6 4 DEGREES FOR 2 0 PER CENT UN
SCHEDULED LOW BACK DISABILITY. 

CLAIMANT CONTINUED TO HAVE PAIN AND AGAIN HIS CLAIM WAS REOPENED 
AND HE WAS, A1 1HIS TIME, EVALUATED BY DRe NEWMAN A1 THE PORTLAND 
PAIN CLINIC AND 1HE CLAIM WAS CLOSED BY A THIRD DETERMINATION ORDER 
MAILED JULY 10 1 1975 WHEREBY CLAIMANT RECEIVED AN ADDITIONAL 48 DE
GREES FOR 15 PER CENT LOW BACK DISABILITY. MAKING A TOTAL. OF 160 
DE.:GREES FOR 5 0 PE.:R CENT OF' A MAXI MUM AL.L.OWABLE BY STATUTE F'OR 
UNSCHEDULED DISAB IL.ITV0 

AFTER THE FIRST CLOSURE IN FEBRUARY 1973 CLAIMANT RECEIVED 
ASSISTANCE THROUGH THE DIVISION OF VOCATIONAL.. REHABILITATION ANDe AFTER 
TESTING AND COUNSELING• WAS PROVIDED WITH TWO JOBS• THE CLAIMANT 
LASTED FOUR DAYS ON THE FIRST JOB WHICH REQ.UIRED SUBSTANTIAL. STANDING 
AND WORK WITH HIS HANDS AND ARMS EXTENDED IN FRONT OF HIM WHICH CAUSED 
EXTREME LOW BACK PAIN WHICH RADIATED INTO THE LEGS• THE SECOND JOB 
INVOLVED DRIVING A VAN FOR THE SCHOOL DISTRICT DELIVERING SMALL ITEMS, 
CLAIMANT LASTED ABOUT TWO MONTHS ON THIS JOB AND TESTIFIED THAT THE 
VIBRATION OF THE VEHICLE GRADUALLY INCREASED THE PAIN 1·N HIS BACKe 
CLAIMANT HAS NOT WORKED SINCE THE LATTER PART OF OCTOBER 1 9 7 3 • 

CLAIMANT HAS AN 8TH GRADE EDUCATION AND HIS WORKING EXPERIENCE 
IS LIMITED TO THAT REQUIRING HARD PHYSICAL LABOR• AT THE PRESENT TIME 
CL.Al MANT IS RESTRICTED FROM BENDING·,. STOOPING, TWISTING AND LIFTiNG 
MOVEMENTS, ALL OF WHICf-:1 WOULD BE REQUIRED IN THE ACTIVITIES IN WHICH 
CLAIMANT WAS ENGAGED PRIOR TO HIS INJURY• CLAIMANT CONTENDS HE IS 
ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY ON THE BASIS OF 
BEING WITHIN THE ODD-LOT CATEGORY. THE FUND CONTENDS THAT THE WORK
MAN LACKS MOTIVATION TO RETURN TO WORK, 

THE BASIC GROUNDS FOR THE FUND'S CONTENTION WERE CONTAINED IN 
THE CONCLUSIONS MADE BY DR• NEWMAN THAT THERE WAS QUESTIONABLE MOTI
VATION ON THE PART OF THE CLAIMANT TO RETURN TO WORK 1 THAT HE APPEARED 
UNINTERESTED IN RETURNING TO WORK AND HE DOUBTED VERY SERIOUSLY IF 
CLAIMANT WOULD BE MAKING ANY ATTEMPT TO RETURN TO WORK BECAUSE OF 
HIS PRESENT FINANCIAL SITUATION WHICH WAS GOOD• HOWEVER, DR• NEWMAN 
ALSO CONCLUDED THAT CLAIMANT HAD • INTRACTABLE LOW BACK PAIN .WITH Bl
LATERAL LEG RADIATION,' 
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WCB CA E NO. 75-2796 APRIL 21, 1976

Reviewed by bo rd members wilson  nd moore.

The st te  ccident insur nce fund requests review by the bo rd
OF TH R F R  S ORD R WHICH FOUND CLAIMANT TO B P RMAN NTLY AND
TOTALLY DISABL D AS OF OCTOB R 3 1 , 1 9 7 5 .

Cla mant susta ned a compensable  njury on January 14, 1972
WHICH requ red substant al surg cal procedures performed by dr. ho.
TH CLAIM WAS INITIALLY CLOS D BY A D T RMINATION ORD R MAIL D F BRU
ARY 26 , 1 973 WHICH AWARD D CLAIMANT 48 D GR  S FOR 1 5 P R C NT UN
SCH DUL D LOW BACK DISABILITY.

Subseque tly, the claim was reope ed a d claima t was treated
BY DR. GAMB  , ANOTH R ORTHOP DIC PHYSICIAN, AND ALSO GIV N A PSYCHO
LOGICAL  VALUATION BY NORMAN  . HICKMAN, CLINICAL PSYCHOLOGIST, TH 
CLAIM WAS CLOS D BY A S COND D T RMINATION ORD R MAIL D MAY 2 8 , 1 9 74
WHICH AWARD D CLAIMANT AN ADDITIONAL 64 D GR  S FOR 2 0 P R C NT UN
SCH DUL D LOW BACK DISABILITY.

Claima t co ti ued to have pai a d agai his claim was reope ed
AND HE WAS, AT THIS TIME, EVALUATED BY DR. NEWMAN AT THE PORTLAND
PAIN CLINIC AND THE CLAIM WAS CLOSED BY A THIRD DETERMINATION ORDER
MAILED JULY 1 0 , 1 9 7 WHEREBY CLAIMANT RECEIVED AN ADDITIONAL 48 DE
GREES FOR 1 PER CENT LOW BACK DISABILITY. MAKING A TOTAL OF 1 6 0
DEGREES FOR  0 PER CENT OF A MAXIMUM ALLOWABLE BY STATUTE FOR
UNSCHEDULED DISABILITY.

After the first closure in Febru ry 1973 cl im nt received
ASSISTANC THROUGH TH DIVISION OF VOCATIONAL R HABILITATION AND, AFT R
T STING AND COUNS LING, WAS PROVID D WITH TWO JOBS. TH CLAIMANT
LAST D FOUR DAYS ON TH FIRST JOB WHICH R QUIR D SUBSTANTIAL STANDING
AND WORK WITH HIS HANDS AND ARMS  XT ND D IN FRONT OF HIM WHICH CAUS D
 XTR M LOW BACK PAIN WHICH RADIAT D INTO TH L GS. TH S COND JOB
INVOLV D DRIVING A VAN FOR TH SCHOOL DISTRICT D LIV RING SMALL IT MS,
CLAIMANT LAST D ABOUT TWO MONTHS ON THIS JOB AND T STIFI D THAT TH 
VIBRATION OF TH V HICL GRADUALLY INCR AS D TH PAIN IN HIS BACK.
CLAIMANT HAS NOT WORK D SINC TH LATT R PART OF OCTOB R 1 973 .

Claima t has a 8 th grade educatio a d his worki g experie ce

IS LIMIT D TO THAT R QUIRING HARD PHYSICAL LABOR. AT TH PR S NT TIM 
CLAIMANT IS R STRICT D FROM B NDING, STOOPING, TWISTING AND LIFTING
MOV M NTS, ALL OF WHICH WOULD B R QUIR D IN TH ACTIVITI S IN WHICH
CLAIMANT WAS  NGAG D PRIOR TO HIS INJURY. CLAIMANT CONT NDS H IS
 NTITL D TO AN AWARD OF P RMAN NT TOTAL DISABILITY ON TH BASIS OF
B ING WITHIN TH ODD-LOT CAT GORY. TH FUND CONT NDS THAT TH WORK
MAN LACKS MOTIVATION TO R TURN TO WORK.

The basic grou ds for the fu d s co te tio were co tai ed i 
TH CONCLUSIONS MAD BY DR. N WMAN THAT TH R WAS QU STIONABL MOTI
VATION ON TH PART OF TH CLAIMANT TO R TURN TO WORK, THAT H APP AR D
UNINT R ST D IN R TURNING TO WORK AND H DOUBT D V RY S RIOUSLY IF
CLAIMANT WOULD B MAKING ANY ATT MPT TO R TURN TO WORK B CAUS OF
HIS PR S NT FINANCIAL SITUATION WHICH WAS GOOD. HOW V R, DR, N WMAN
ALSO CONCLUD D THAT CLAIMANT HAD INTRACTABL LOW BACK PAIN WITH BI
LAT RAL L G RADIATION.

RALPH F. BRINK, CLAIMANT
GAL-TON AND POPICK, CLAIMANT S ATTYS.
DEPT. OP JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF
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REFEREE FOUND THAT DUF,HNG JANUARY- 197 5 CLAIMANT'S INCOME 
FROM VARIOUS SOURCES TOTALLED APPROXIMATELY 1 0 400 DOLLARS A MONTH. 
THE REFEREE FURTHER FOUND THAT CLAIMANT HAD RETURNED TO THE DIVISION 
OF VOCATIONAL REHABILITATION AFTER CONCLUSION OF HIS TREATMENT BY DR• 
GAMBEE AND REQUESTED ASSISTANCE BUT WAS TOLD THAT THEY DID NOT HAVE 
ANY HELP TO OFFER HIM AND DION' T FEEL HE WAS EVEN ABLE TO DO PART TIME 
WORK. CLAIMANT ALSO TESTIFIED THAT HE HAD, ON HIS OWN 0 CONTACTED 
SEVERAL EMPLOYERS BUT HAD BEEN UNABLE TO SECURE WORK - SOME OF THE 
PLACES OF EMPLOYMENT WERE NOT HIRING AT THE TIME HE APPLIED BUT OTHER 
PLACES WOULD NOT HIRE HIM BECAUSE OF HIS PHY_SICAL CONDITION0 DURING 
PART OF THIS TIME CLAIMANT DREW UNEMPLOYMENT BENEFITS• 

WHEN CLAIMANT RETURNED TO THE PORTLAND PAIN CENTER IN MAY 197 2 
HE WAS EVALUATED BY DR 0 RUSSAKOV WHOSE OPINION WAS 0 BASED STRICTLY 
ON PHYSICAL GROUNDS AND HISTORY OF PREVIOUS SURGERIES, THAT CLAIMANT 
WAS MODERATELY TO MODERATELY SEVERELY DISABLED AND 0 IN VIEW OF HIS 
AGE AND WORK EXPERIENCE, THAT IT WOULD BE EXTREMELY DIFFICULT FOR 
CLAIMANT TO FIND EMPLOYMENT. DR 0 RUS$AKOV FELT CLAIMANT HAD CON
CLUDED THAT HE WAS UNEMPLOYABLE AND WAS CONSIDERING HIMSELF AS RE
TIRED - HE DID NOT FIND THAT CONCLUSl,ON UNREASONABLE 0 DR. YOSPE 0 A 
CLINICAL PSYCHOLOGIST 0 AFTER EXAMINING CLAIMANT 0 FELT THAT 1 IN VIEW 
OF CLAIMANT'S AGE AND DISABILITY 0 THE PROGNOSIS FOR THE OBTAINING OF 
SOME FORM OF MEANINGFUL EMPLOYMENT WAS HIGHLY GUARDED AND ALTHOUGH 
IT WAS UNLIKELY THAT CLAIMANT WOULD BE ABLE TO OBTAIN WORK WITH HIS 
BACK HISTORY 0 HE RECOMMENDED THAT EVERY EFFORT BE MADE TO HELP 
CLAIMANT SECURE SOME FORM OF WORK CONSISTENT WITH HIS PRESENT PHY
SICAL CONDITION. 

THE REFEREE CONCLUDED THAT CLAIMANT HAD MADE A PRIMA FACIE 
CASE THAT HE FELL WITHIN THE ODD-LOT CATEGORY, THEREF0RE 0 IT WAS lt-_!
CUMBENT UPON THE FUND TO SHOW SOME KIND OF SUITABLE WORK WHICH WAS 
REGULARLY AND CONTINUOUSLY AVAILABLE TO CLAIMANT 0 THE REFEREE FOUND 
THAT THE FUND NOT ONLY FAILED TO MAKE SUCH A SHOWING IT APPARENTLY 
TOOK THE POSITl,ON THAT IT WAS CLAIMANT'S BURDEN TO PROVE THAT THERE 
WAS NO JOB REGULARLY AND CONTINUOUSLY AVAILABLE TO HIM 0 SUCH POSITION 
CONTRAVENES THE RULING OF THE COURT IN SWANSON V• WESTPORT LUMBER 
C00 (UNDERSCORED) 1 4 OR APP 417 0 

CONSIDERING ALL OF THE EVIDENCE 0 THE REFEREE CONCLUDED THERE 
WAS NOTHING CLAIMANT COULD HAVE DONE TO MITIGATE THE SITUATION IN 
WHICH HE PRESENTLY FINDS HIMSELF AS A RESULT OF THE JANUARY 14 1 1972 
INJURY, THEREFORE, CLAIMANT 1s, IN FACT, PERMANENTLY AND TOTALLY DIS
ABLED, THE REFEREE, BY AN AMENDED OPINION AND ORDER 1 FOUND CLAIMANT 
TO BE PERMANENTLY AND TOTALLY DISABLED AS OF OCTOBER 3 1 • 197 5 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS ANO ADOPTS THE FINDINGS 
OF THE REFEREE'S ORDERS 0 

ORDER 

THE REFEREE'S ORDER OF NOVEMBER 7, 197 5 1 AS SUBSEQUENTLY 
AMENDED BY ORDERS OF JANUARY 17 0 1975 (SIC) AND NOVEMBER 19 1 1975, 
IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 
4 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

-9 3 -

The referee fou d that duri g Ja uary 1975 claima t s i come

FROM VARIOUS SOURC S TOTALL D APPROXIMAT LY 1,400 DOLLARS A MONTH.
TH R F R  FURTH R FOUND THAT CLAIMANT HAD R TURN D TO TH DIVISION
OF VOCATIONAL R HABILITATION AFT R CONCLUSION OF HIS TR ATM NT BY DR.
GAMB  AND R QU ST D ASSISTANC BUT WAS TOLD THAT TH Y DID NOT HAV 
ANY H LP TO OFF R HIM AND DIDN'T F  L H WAS  V N ABL TO DO PART TIM 
WORK. CLAIMANT ALSO T STIFI D THAT H HAD, ON HIS OWN, CONTACT D
S V RAL  MPLOY RS BUT HAD B  N UNABL TO S CUR WORK SOM OF TH 
PLAC S OF  MPLOYM NT W R NOT HIRING AT TH TIM H APPLI D BUT OTH R
PLAC S WOULD NOT HIR HIM B CAUS OF HIS PHYSICAL CONDITION. DURING
PART OF THIS TIM CLAIMANT DR W UN MPLOYM NT B N FITS.

When cl im nt returned to the Portl nd p in center in m y 1972
H WAS  VALUAT D BY DR. RUSSAKOV WHOS OPINION WAS, BAS D STRICTLY
ON PHYSICAL GROUNDS AND HISTORY OF PR VIOUS SURG RI S, THAT CLAIMANT
WAS MOD RAT LY TO MOD RAT LY S V R LY DISABL D AND, IN VI W OF HIS
AG AND WORK  XP RI NC , THAT IT WOULD B  XTR M LY DIFFICULT FOR
CLAIMANT TO FIND  MPLOYM NT. DR. RUSSAKOV F LT CLAIMANT HAD CON
CLUD D THAT H WAS UN MPLOYABL AND WAS CONSID RING HIMS LF AS R 
TIR D H DID NOT FIND THAT CONCLUSION UNR ASONABL . DR. YOSP , A
CLINICAL PSYCHOLOGIST, AFT R  XAMINING CLAIMANT, F LT THAT, IN VI W
OF CLAIMANT'S AG AND DISABILITY, TH PROGNOSIS FOR TH OBTAINING OF
SOM FORM OF M ANINGFUL  MPLOYM NT WAS HIGHLY GUARD D AND ALTHOUGH
IT WAS UNLIK LY THAT CLAIMANT WOULD B ABL TO OBTAIN WORK WITH HIS
BACK HISTORY, H R COMM ND D THAT  V RY  FFORT B MAD TO H LP
CLAIMANT S CUR SOM FORM OF WORK CONSIST NT WITH HIS PR S NT PHY
SICAL CONDITION.

The referee co cluded that claima t had made a prima facie

CAS THAT H F LL WITHIN TH ODD-LOT CAT GORY, TH R FOR , IT WAS IN
CUMB NT UPON TH FUND TO SHOW SOM KIND OF SUITABL WORK WHICH WAS
R GULARLY AND CONTINUOUSLY AVAILABL TO CLAIMANT. TH R F R  FOUND
THAT TH FUND NOT ONLY FAIL D TO MAK SUCH A SHOWING IT APPAR NTLY
TOOK TH POSITION THAT IT WAS CLAIMANT'S BURD N TO PROV THAT TH R 
WAS NO JOB R GULARLY AND CONTINUOUSLY AVAILABL TO HIM. SUCH POSITION
CONTRAV N S TH RULING OF TH COURT IN SWANSON V. W STPORT LUMB R
CO. ( UND RSCOR D) , 4 OR APP 4 17.

Co sideri g all of the evide ce, the referee co cluded there

WAS NOTHING CLAIMANT COULD HAV DON TO MITIGAT TH SITUATION IN
WHICH H PR S NTLY FINDS HIMS LF AS A R SULT OF TH JANUARY 14, 1972
INJURY, TH R FOR , CLAIMANT IS, IN FACT, P RMAN NTLY AND TOTALLY DIS
ABL D. TH R F R  , BY AN AM ND D OPINION AND ORD R, FOUND CLAIMANT
TO B P RMAN NTLY AND TOTALLY DISABL D AS OF OCTOB R 3 1 , 1 97 5 .

The board, o de  ovo review, affirms a d adopts the fi di gs
OF TH referee s ORD RS.

ORDER
The referee's order of November 7, 197 ,  s subsequently

AMENDED BY ORDERS OF JANUARY 17, 197 (SIC) AND NOVEMBER 1 9 , 1 9 7 ,
IS AFFIRMED.

Claima t s cou sel is awarded as a reaso able attor ey s fee
FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF
400 DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND.
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CASE NO. 75-3929 APRIL 22, 1976 

EDITH SIMMONS, CLAIMANT 
WALTON AND YOKUM, CLAIMANT' s ATTYs. 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 
DEFENSE ATTYS• 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER.MAILED MAY 15 1 1975 WHEREBY CLAIM
ANT WAS AWARDED 1 1 Z DEGREES FOR 3 5 PER CENT UNSCHEDULED DISABILITY• 
THE CLAIMANT CONTENDS THAT SHE. IS PERMANENTLY AND TOTALLY DISABLED• 

CL.Al MANT SUFFERED A COMPENSABLE INJURY ON NOVEMBER 5 1 1974 WHEN 
SHE STRAINED THE LEFT PORTION OF HER BACK WHILE LIFTING A BOX OF MER
CHANDISE• SHE WAS FIRST SEEN BY DRe BRANDT WHP DIAGNOSED A LUMBO
SACRAL STRAIN - HE FELT THAT NO PERMANENT INJURY RESULTED THEREFROM• 
LATER 1 CLAIMANT WAS SEEN BY DRe PFEIFFER, A CHIROPRACTIC PHYSICIAN, 
WHO FELT THE INJURY PREVENTED CLAIMANT FROM RETURNING TO ANY EMPLOY
MENT• IN DECEMBER 1 974 DR• BRANDT MODIFIED HIS ORIGINAL OPINION AND 
ESTIMATED FUTURE TIME OFF OF TWO TO THREE MONTHS• 

0N JANUARY 1 3, 197 5 CLAIMANT WAS EXAMINED BY DR. DONAL'D D. 
SMITH, AN ORTHOPEDIC SURGEON, WHO FELT CLAIMANT HAD A CHRONIC STRAIN 
OF THE MUSCLES AND LIGAMENTS OF HER BACK SUPERIMPOSED ON HER PRE
EXISTING HYPERTROPHIC ARTHRITIS OF THE LUMBOSACRAL AREA - HE DID NOT 
BELIEVE SHE HAD A HERNIATED DISC• DR• SMITH FELT IT MIGHT BE POSSIBLE 
FOR CLAIMANT TO RETURN TO WORK BUT PROBABLY NOT AS A SHIPPING ROOM 
CLERK, THE JOB SHE WAS HOLDING AT THE TIME OF HER INJURY• 

DRe SMITH CONTINUED TO TREAT CLAIMANT CONSERVATIVELY AND, ON 
MAY Z 9 f 197 5, WAS OF THE OPINION THAT NO FURTHER TREATMENT WAS INDI
CATE De HE STILL DOUBTED THAT CLAIMANT WOULD BE ABLE TO RETURN TO 
HER PREVIOUS WORK BECAUSE IT REQUIRED CONSIDERABLE BENDING ANO LIFT
ING• HE RECOMMENDED THE CLAIM BE CLOSED AND THE CLAIM WAS CLOSED 
ON AUGUST 1 5 t 197 5 WITH THE AWARD OF 11 Z DEGREES FOR 3 5 PER CENT UN
SCHEDULED LOW BACK DISABILITY. 

CLAIMANT TESTIFIED THAT SHE HAD NOT TRIED TO WORK OR LOOKED FOR 
WORK BECAUSE SHE KNOWS THAT SHE CANNOT DO ANY TYPE OF WORK, SHE 
CANNOT EVEN DO HER HOUSEWORK, CARRY OVER FIVE POUNDS WITHOUT SOME 
DISCOMFORT AND IS UNABLE TO STAND OR SIT FOR LONG PERIODS OF TIME• 
TWO PEOPLE INTERVIEWED CLAIMANT CONCERNING WORK, MR• MURPHY OF 
THE DISABILITY PREVENTION DIVISION AND MR. FRYREAR WHO OPERATES AN 
EMPLOYMENT AGENCY• CLAIMANT TOLD BOTH OF THESE PERSONS THAT SHE 
WOULD LIKE TO HAVE A JOB IF THERE WAS ONE FOUND FOR HER THAT SHE WAS 
PHYSICALLY ABLE TO HANDLE. MR• MURPHY'S TESTiMONY WAS VAGUE AT 
BEST AND MRe FRYREAR, WHO CONTACTED CLAIMANT AT THE SUGGESTION OF 

HER ATTORNEY, TOOK AN APPLICATION FROM HER AND DETERMINED, BASED UPON 
HIS OFFICE RECORDS, THAT THERE WAS NO JOB IN THE AREA THAT SHE COULD 

HANDLE• 

THE REFEREE FOUND THAT THERE APPARENTLY WAS NO JOB PRESENTLY 
AVAILABLE TO THE KNOWLEDGE OF CLAIMANT, THE DISABILITY PREVENTION 
DIVISION OR THE PRIVATE EMPLOYMENT AGENCY• HE ALSO FOUND THAT THE 
EMPLOYER HAD NOT PUT FORTH A VERY DILIGENT EFFORT TO ASSIST CLAIMANT 
IN FINDING A JOB NOR HAD CLAIMANT PUT OUT ANY GREAT EFFORT ON HER PART 

TO LOOK FOR A JOB• AT THE PRESENT TIME CLAIMANT IS DRAWING SOCIAL 
SECURITY DISABILITY BENEFITS•· 
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WCB CA E NO. 75-3929 APRIL 22, 1976

EDITH  IMMON , CLAIMANT
WALTON AND YOKUM, CLAIMANT'S ATTYS.
SOUTH R, SPAULDING, KINS Y, WILLIAMSON AND SCHWAB ,
D F NS ATTYS,

R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d Phillips,

Claima t seeks review by the board of the referee's order which

AFFIRM D TH D T RMINATION ORD R MAIL D MAY 1 5, 1 975 WH R BY CLAIM
ANT WAS AWARD D 1 12 D GR  S FOR 35 P R C NT UNSCH DUL D DISABILITY,
TH CLAIMANT CONT NDS THAT SH IS P RMAN NTLY AND TOTALLY DISABL D,

Claima t suffered a compe sable i jury o November 5 , 1 9 74 whe 

SH STRAIN D TH L FT PORTION OF H R BACK WHIL LIFTING A BOX OF M R
CHANDIS , SH WAS FIRST S  N BY DR, BRANDT WHO DIAGNOS D A LUMBO
SACRAL STRAIN H F LT THAT NO P RMAN NT INJURY R SULT D TH R FROM,
LAT R, CLAIMANT WAS S  N BY DR, PF IFF R, A CHIROPRACTIC PHYSICIAN,
WHO F LT TH INJURY PR V NT D CLAIMANT FROM R TURNING TO ANY  MPLOY
M NT, IN D C MB R 1 974 DR. BRANDT MODIFI D HIS ORIGINAL OPINION AND
 STIMAT D FUTUR TIM OFF OF TWO TO THR  MONTHS.

On JANUARY 1 3 , 1 9 7 5 CLAIMANT WAS  XAMIN D BY DR, DONALD D,

SMITH, AN ORTHOP DIC SURG ON, WHO F LT CLAIMANT HAD A CHRONIC STRAIN
OF TH MUSCL S AND LIGAM NTS OF H R BACK SUP RIMPOS D ON H R PR 
 XISTING HYP RTROPHIC ARTHRITIS OF TH LUMBOSACRAL AR A H DID NOT
B LI V SH HAD A H RNIAT D DISC. DR. SMITH F LT IT MIGHT B POSSIBL 
FOR CLAIMANT TO R TURN TO WORK BUT PROBABLY NOT AS A SHIPPING ROOM
CL RK, TH JOB SH WAS HOLDING AT TH TIM OF H R INJURY.

Dr. smith continued to tre t cl im nt conserv tively  nd, on
MAY 29 , 197 , WAS OF THE OPINION THAT NO FURTHER TREATMENT WAS INDI
CATED. HE STILL DOUBTED THAT CLAIMANT WOULD BE ABLE TO RETURN TO
HER PREVIOUS WORK BECAUSE IT REQUIRED CONSIDERABLE BENDING AND LIFT
ING. HE RECOMMENDED THE CLAIM BE CLOSED AND THE CLAIM WAS CLOSED
ON AUGUST 1 , 197 WITH THE AWARD OF I 1 2 DEGREES FOR 3  PER CENT UN
SCHEDULED LOW BACK DISABILITY.

Cl im nt testified th t she h d not tried to work or looked for
WORK BECAUSE SHE KNOWS THAT SHE CANNOT DO ANY TYPE OF WORK, SHE
CANNOT EVEN DO HER HOUSEWORK, CARRY OVER FIVE POUNDS WITHOUT SOME
DISCOMFORT AND IS UNABLE TO STAND OR SIT FOR LONG PERIODS OF TIME.
TWO PEOPLE INTERVIEWED CLAIMANT CONCERNING WORK, MR. MURPHY OF
THE DISABILITY PREVENTION DIVISION AND MR. FRYREAR WHO OPERATES AN
EMPLOYMENT AGENCY. CLAIMANT TOLD BOTH OF THESE PERSONS THAT SHE
WOULD LIKE TO HAVE A JOB IF THERE WAS ONE FOUND FOR HER THAT SHE WAS
PHYSICALLY ABLE TO HANDLE. MR. MURPHY S TESTIMONY WAS VAGUE AT
BEST AND MR. FRYREAR, WHO CONTACTED CLAIMANT AT THE SUGGESTION OF
HER ATTORNEY, TOOK AN APPLICATION FROM HER AND DETERMINED, BASED UPON
HIS OFFICE RECORDS, THAT THERE WAS NO JOB IN THE AREA THAT SHE COULD
HANDLE.

The REFEREE FOUND THAT THERE APPARENTLY WAS NO JOB PRESENTLY
AVAILABLE TO THE KNOWLEDGE OF CLAIMANT, THE DISABILITY PREVENTION
DIVISION OR THE PRIVATE EMPLOYMENT AGENCY. HE ALSO FOUND THAT THE
EMPLOYER HAD NOT PUT FORTH A VERY DILIGENT EFFORT TO ASSIST CLAIMANT
IN FINDING A JOB NOR HAD CLAIMANT PUT OUT ANY GREAT EFFORT ON HER PART
TO LOOK FOR A JOB. AT THE PRESENT TIME CLAIMANT IS DRAWING SOCIAL
SECURITY DISABILITY BENEFITS.
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REFEREE CONCLUDED THAT CLAIMANT WAS NOT A PERMANENTLY AND 

TOTALLY DISABLED PERSON - THAT SHE HAD BEEN ADEQUATELY COMPENSATED 

FOR HER LOSS OF EARNING CAPACITY BY THE AWARD OF 112 DEGREES WHICH IS 

3 5 PER CE NT OF THE MAXI MUM ALLOWABLE BY STATUTE FOR UNSCHEDULED DIS

ABILITY. 

THE BOARD• ON DE NOVO REVIEW• AFFIRMS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE• H0WEVER 0 THE BOARD DOES STRONGLY URGE THAT 

EVERY POSSIBLE EFFORT BE MADE BY THE EMPLOYER, THE DIVISION OF VOCA

TIONAL REHABILITATION AND THE DISABILITY PREVENTION DIVISION TO PROVIDE 

CLAIMANT WITH A REHABILITATION PROGRAM WHICH WILL, HOPEFULLY• RESTORE 

CLAIMANT TO THE EXTENT THAT SHE WILL BE ABLE TO DO SOME TYPE OF WORK 

IN THE FUTURE 0 

THE BOARD IS NOT SATISFIED WITH THE CONCLUSIONS REACHED BY MR. 

MURPHY AND MR• FRYREAR THAT THERE ARE NO JOBS IN THE AREA WHICH CLAIM

ANT COULD DO• CLAIMANT IS NOT PERMANENTLY AND TOTALLY DISABLED AT 

THE PRESENT TIME AND SOME REASONABLE ATTEMPTS MADE BY AND THROUGH 

THE PROPER AGENCY COULD RESULT IN RETURNING CLAIMANT TO THE LABOR 

MARKET AS A USEFUL MEMBER THERE0F 0 

ORDER 

THE ORDER OF THE REFEREE DATED JANUARY 13, 1 976 IS AFFIRMED• 

WCB CASE NO. 75-2622 

STEPHEN DANSCA, CLAIMANT 
BAILEY, DOBLIE AND BRUUN, 

CLAIMANT'S ATTYS. 

DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

APRIL 22, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH AWARDED HIM 3 0 PER CENT LOSS OF THE LEFT HAND BUT DENIED HIS 

CLAIM THAT HE HAD SUFFERED A COMPENSABLE CONSEQUENTIAL INJURY TO HIS 

FOOT AS A RESULT OF A FALL AT HOME ON AUGUST I 3, I 9 7 5 • 

0N JANUARY 8 0 I 974 THE CLAIMANT SUFFERED A COMPENSABLE INJURY 

~ CONSISTING OF SECOND DEGREE ELECTRICAL BURNS ON THE THUMB, INDEX AND 

THIRD FINGER OF THE LEFT HAND 0 HE WAS SEEN BY DR 0 MCNEILL WHO EVEN

TUALLY RELEASED CLAIMANT TO RETURN TO LIGHT WORK ON MAY 6, 1974 -

SUBSEQUENTLY CLAIMANT RETURNED TO REGULAR WORK0 

AGAIN ON OCTOBER I 6, I 9 7 4 CLAIMANT WAS SEEN BY DR 0 MCNEILL• 

HE STATED THAT LIFTING WEIGHTS OF APPROXIMATELY 7 0 POUNDS BROUGHT ON 

A RECURRENCE OF PAIN AND NUMBNESS IN HIS LEFT INDEX FINGER AND THUMB 0 

NERVE CONDUCTION STUDIES WERE NORMAL 0 THERE WAS A NERVE DYESTHESIA 

FROM THE ORIGINAL INJURY WHICH DR 0 MCNEILL FELT WOULD GRADUALLY IM

PROVE WITH TIME 0 

ON APRIL 22, 1975 CLAIMANT WAS EXAMINED BY DR• BERG, WHOSE 
OPINION WAS THAT CLAIMANT HAD PROGRESSIVE ARTHRITIS OF LONGSTANDING 
WHICH INTERFERED WITH THE GENERAL FUNCTION OF THE LEFT HAND - HE 
THOUGHT THESE CHANGES MAY HAVE BEEN AGGRAVATED, AT LEAST TEMPO

RARILY, BY THE INJURY AND THERE WAS MILD OR MINIMAL RESIDUAL PARES
THESIA OF THE LEFT HAND SECONDARY TO THE INDUSTRIAL INJURY• CLAIMANT 
WAS CAPABLE OF WORKING ON A STEADY BASIS AND WOULD IMPROVE IN ALL 
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The referee co cluded that claima t was  ot a perma e tly a d

TOTALLY DISABL D P RSON THAT SH HAD B  N AD QUAT LY COMP NSAT D
FOR H R LOSS OF  ARNING CAPACITY BY TH AWARD OF 1 12 D GR  S WHICH IS
3 5 P R C NT OF TH MAXIMUM ALLOWABL BY STATUT FOR UNSCH DUL D DIS
ABILITY.

The BOARD, ON D NOVO R VI W, AFFIRMS TH FINDINGS AND CONCLU
SIONS OF TH R F R  . HOW V R, TH BOARD DO S STRONGLY URG THAT
 V RY POSSIBL  FFORT B MAD BY TH  MPLOY R, TH DIVISION OF VOCA
TIONAL R HABILITATION AND TH DISABILITY PR V NTION DIVISION TO PROVID 
CLAIMANT WITH A R HABILITATION PROGRAM WHICH WILL, HOP FULLY, R STOR 
CLAIMANT TO TH  XT NT THAT SH WILL B ABL TO DO SOM TYP OF WORK
IN TH FUTUR .

The bo rd is not s tisfied with the conclusions re ched by mr.
MURPHY AND MR. FRYR AR THAT TH R AR NO JOBS IN TH AR A WHICH CLAIM
ANT COULD DO. CLAIMANT IS NOT P RMAN NTLY AND TOTALLY DISABL D AT
TH PR S NT TIM AND SOM R ASONABL ATT MPTS MAD BY AND THROUGH
TH PROP R AG NCY COULD R SULT IN R TURNING CLAIMANT TO TH LABOR
MARK T AS A US FUL M MB R TH R OF,

ORDER
The order of the referee d ted J nu ry 13, i 976 is  ffirmed.

WCB CA E NO. 75-2622 APRIL 22, 1976

 TEPHEN DAN CA, CLAIMANT
BAILEY, DOBLIE AND BRUUN,
cl im nt's ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore a d Phillips.

The claima t seeks review by the board of the referee's order

WHICH AWARD D HIM 3 0 P R C NT LOSS OF TH L FT HAND BUT D NI D HIS
CLAIM THAT H HAD SUFF R D A COMP NSABL CONS QU NTIAL INJURY TO HIS
FOOT AS A R SULT OF A FALL AT HOM ON AUGUST 1 3 , 1 97 5 .

On JANUARY 8 , 1 9 74 TH CLAIMANT SUFF R D A COMP NSABL INJURY
CONSISTING OF S COND D GR   L CTRICAL BURNS ON TH THUMB, IND X AND
THIRD FING R OF TH L FT HAND. H WAS S  N BY DR. MCN ILL WHO  V N
TUALLY R L AS D CLAIMANT TO R TURN TO LIGHT WORK ON MAY 6 , 1 9 74
SUBS QU NTLY CLAIMANT R TURN D TO R GULAR WORK.

Agai o October 16, 1974 claima t was see by dr. mc eill,
H STAT D THAT LIFTING W IGHTS OF APPROXIMAT LY 70 POUNDS BROUGHT ON
A R CURR NC OF PAIN AND NUMBN SS IN HIS L FT IND X FING R AND THUMB.
N RV CONDUCTION STUDI S W R NORMAL. TH R WAS A N RV DY STH SIA
FROM TH ORIGINAL INJURY WHICH DR, MCN ILL F LT WOULD GRADUALLY IM
PROV WITH TIM .

On APRIL 2 2 , 1 9 75 CLAIMANT WAS  XAMIN D BY DR. B RG, WHOS 
OPINION WAS THAT CLAIMANT HAD PROGR SSIV ARTHRITIS OF LONGSTANDING
WHICH INT RF R D WITH TH G N RAL FUNCTION OF TH L FT HAND H 
THOUGHT TH S CHANG S MAY HAV B  N AGGRAVAT D, AT L AST T MPO
RARILY, BY TH INJURY AND TH R WAS MILD OR MINIMAL R SIDUAL PAR S
TH SIA OF TH L FT HAND S CONDARY TO TH INDUSTRIAL INJURY. CLAIMANT
WAS CAPABL OF WORKING ON A ST ADY BASIS AND WOULD IMPROV IN ALL
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HE ESTIMATED THE LOSS OF PHYSICAL FUNCTION TO BE 1 5 PER 
CENT OF THE LEFT UPPER EXTREMITY AT THE LEVEL OF THE WRIST• 

DR. MCNEILL AGREED WITH DR• BERG'S REPORT EXCEPT THAT HE FELT 
THE PASSIVE RANGE OF MOTION OF THE FINGERS WAS BETTER THAN ACTIVE, 
AND A DETERMINATION ORDER WAS MAILED JUNE 9 • 1975 WHEREBY CLAIMANT 
WAS AWARDED 2 0 PER CENT LOSS OF THE LEFT HAND• 

CLAIMANT WAS BORN AND RAISED IN HUNGARY WHERE HE WAS TRAINED 
TO OPERATE A DRILL PRESS• HE CAME TO THE UNITED STATES IN 195 6 AT 
THE AGE OF 2 4 AND WORKED FOR FREIGHTLINER CORPORATION FOR TEN YEARS 
AS A DRILL PRESS OPERATOR• CLAIMANT STATED THAT IT WAS DIFFICULT NOW 
FOR HIM TO HOLD A NAIL OR A CENTER PUNCH BECAUSE• INSTEAD OF USING HIS 
THUMB AND FIRST TWO FINGERS TO HOLD THESE OBJECTS• HE NOW HAS TO HOLD 

THEM IN THE PALM USING PRESSURE WITH THE LITTLE AND RING FINGERS• 
CLAIMANT TESTIFIED THAT PRIOR TO HIS INJURY HE COULD LIFT CHIPPER PARTS 
AND KNIVES WEIGHING APPROXIMATELY 65 POUNDS BUT NOW HE IS AFRAID TO 

LIFT THE SAME OBJECTS WITH BOTH HANDS• 

CLAIMANT ALSO CONTENDS THAT AT HOME ONE MORNING HE WAS WALKING 
DOWN THE STAIRS• SLIPPED AND WHEN HE ATTEMPTED TO GRAB THE GUARDRAIL 
TO SAVE A FALL HE HAD INSUFFICIENT GRIP IN THE LEFT HAND TO HOLD ONTO 
THE RAIL AND KEEP FROM FALLING• AS A RESULT OF THE FALL HE LOST TIME 
AND WAS HOSPITALIZED• 

THE REFEREE FOUND THAT CLAIMANT HAD SUSTAINED HIS BURDEN OF 
PROOF BY A PREPONDERANCE OF THE EVIDENCE THAT THE LOSS OF PHYSICAL 
FUNCTION OF HIS LEFT HAND WAS GREATER THAN THAT FOR WHICH HE RECEIVED 
THE AWARD OF JUNE 9• 1975• THE REFEREE FOUND THAT CLAIMANT HAD NOT 
SUSTAINED THE BURDEN OF PROVING THAT HE SUFFERED A CONSEQUENTIAL 
COMPENSABLE INJURY WHEN HE FELL AT HOME - THE EVIDENCE INDICATES THAT 
WHEN CLAIMANT STARTED TO FALL IT WAS THEN TOO LATE TO REACH OUT AND 

GRAB THE RAIL. 

THE REFEREE CONCLUDED THAT CLAIMANT WAS ENTITLED T.O AN INCREASE 
IN THE AWARD FOR LOSS OF FUNCTION OF HIS LEFT HAND BUT THAT THE CLAIM 
FOR THE COMPENSABLE CONSEQUENTIAL INJURY WAS PROPERLY DENIED� 

THE BOARD• ON DE NOVO REVIEW 9 AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 4 • 197 5 IS AFFIRMED• 

WCB CASE NO. 75-3217 

WILLIAM OSWALD, CLAIMANT 
GAL TON AND POPICK, CLAIMANT'S ATTYS• 
DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

APRIL 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER, AS AMENDED, WHICH SET ASIDE THE DETERMINATION ORDER 
MAILED JULY 17, 1975 FOR ALL PURPOSES INCLUDING THE COMMENCEMENT OF 

THE RUNNING OF THE FIVE YEAR AGGRAVATION PERIOD, ORDERED THE FUND TO 
REOPEN CLAIMANT'S CLAIM FOR PAYMENT OF TEMPORARY TOTAL DISABILITY 

COMPENSATION AND MEDICAL SERVICES FROM AND AFTER JULY 10 1 1975 UNTIL 

-9 6 -

PROBAB 1 L_ ITY, H  STIMAT D TH LOSS OF PHYSICAL FUNCTION TO B 1 5 P R
C NT OF TH L FT UPP R  XTR MITY AT TH L V L OF TH WRIST.

Dr. MCN ILL AGR  D WITH DR. B RG'S R PORT  XC PT THAT H F LT
TH PASSIV RANG OF MOTION OF TH FING RS WAS B TT R THAN ACTIV ,
AND A D T RMINATION ORD R WAS MAIL D JUN 9 , 1 9 75 WH R BY CLAIMANT
WAS AWARD D 2 0 P R C NT LOSS OF TH L FT HAND.

Claima t was bor a d raised i Hu gary where he was trai ed

TO OP RAT A DRILL PR SS. H CAM TO TH UNIT D STAT S IN 1 9 5 6 AT
TH AG OF 2 4 AND WORK D FOR FR IGHTLIN R CORPORATION FOR T N Y ARS
AS A DRILL PR SS OP RATOR. CLAIMANT STAT D THAT IT WAS DIFFICULT NOW
FOR HIM TO HOLD A NAIL OR A C NT R PUNCH B CAUS , INST AD OF USING HIS
THUMB AND FIRST TWO FING RS TO HOLD TH S OBJ CTS, H NOW HAS TO HOLD
TH M IN TH PALM USING PR SSUR WITH TH LITTL AND RING FING RS.
CLAIMANT T STIFI D THAT PRIOR TO HIS INJURY H COULD LIFT CHIPP R PARTS
AND KNIV S W IGHING APPROXIMAT LY 6 5 POUNDS BUT NOW H IS AFRAID TO
LIFT TH SAM OBJ CTS WITH BOTH HANDS.

Claima t also co te ds that at home o e mor i g he was walki g

DOWN TH STAIRS, SLIPP D AND WH N H ATT MPT D TO GRAB TH GUARDRAIL
TO SAV A FALL H HAD INSUFFICI NT GRIP IN TH L FT HAND TO HOLD ONTO
TH RAIL AND K  P FROM FALLING. AS A R SULT OF TH FALL H LOST TIM 
AND WAS HOSPITALIZ D.

The referee found th t cl im nt h d sust ined his burden of
PROOF BY A PR POND RANC OF TH  VID NC THAT TH LOSS OF PHYSICAL
FUNCTION OF HIS L FT HAND WAS GR AT R THAN THAT FOR WHICH H R C IV D
TH AWARD OF JUN 9 , 1 9 75 . TH R F R  FOUND THAT CLAIMANT HAD NOT
SUSTAIN D TH BURD N OF PROVING THAT H SUFF R D A CONS QU NTIAL
COMP NSABL INJURY WH N H F LL AT HOM TH  VID NC INDICAT S THAT
WH N CLAIMANT START D TO FALL IT WAS TH N TOO LAT TO R ACH OUT AND
GRAB TH RAIL.

The referee concluded th t cl im nt w s entitled to  n incre se
IN THE AWARD FOR LOSS OF FUNCTION OF HIS LEFT HAND BUT THAT THE CLAIM
FOR THE COMPENSABLE CONSEQUENTIAL INJURY WAS PROPERLY DENIED,

The bo rd, on de novo review,  ffirms  nd  dopts the findings
AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee d ted December 4, 197 is  ffirmed.

WCB CAS NO. 75-3217 APRIL 22, 1976

WILLIAM OSWALD, CLAIMANT
GALTON AND POP1CK, CLAIMANT S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of the
referee s order, as ame ded, which set aside the determi atio order
MAIL D JULY 1 7 , 1 975 FOR ALL PURPOS S INCLUDING TH COMM NC M NT OF
TH RUNNING OF TH FIV Y AR AGGRAVATION P RIOD, ORD R D TH FUND TO
R OP N CLAIMANT S CLAIM FOR PAYM NT OF T MPORARY TOTAL DISABILITY
COMP NSATION AND M DICAL S RVIC S FROM AND AFT R JULY 1 0 , 1 9 75 UNTIL
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CLAIM IS CLOSED PURSUANT TO ORS 6 5 6 • 2 6 8 (THAT CLOSURE TO BE DEEMED 
THE FIRST DETERMINATION ORDER FOR THE PURPOSE OF CLAIMANT'S AGGRA
VATION RIGHTS) 1 DIRECTED THE FUND TO PAV CLAIMANT AS A PENALTY AN ADDI
TIONAL SUM EQUAL TO 2 5 PER CENT OF THE TEMPORARY TOTAL DISABILITY 
COMPENSATION DUE AND OWING CLAIMANT FROM AUGUST 2 6 1 197 5 TO THE DATE 
OF HER ORDER ( NOVEMBER 17 1 1975) 1 AND DIRECTED THE FUND TO PAY CLAIM
ANT'S ATTORNEY THE SUM OF 8 0 0 DOLLARS AS A REASONABLE ATTORNEY'S 
FEE, SAID SUM TO BE PAID IN ADDITION TO ANO NOT OUT OF THE COMPENSATION 
AWARDED BY HER ORDER• 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS BACK ON NOVEMBER 
19 1 197 4 WHILE LIFTING HEAVY MERCHANDISE. THE INJURY WAS DIAGNOSED 
AS ACUTE LOW BACK STRAIN ANO CLAIMANT RETURNED TO WORK WITHIN THREE 
DAYS AND ON NOVEMBER 2 9 1 1974 1 WHILE LIFTING BOXES WHICH WEIGHED AP
PROXIMATELY 5 0 POUNDS HE AGAIN EXPERIENCED BACK PAIN. CLAIMANT FILED 
A CLAIM FOR EACH OF THE INCIDENTS AND THE CLAIMS WERE CONSOLIDATED 
ANO TREATED AS ONE ANO ACCEPTED BY THE FUND• 

DR. BISKA DIAGNOSED SEVERE LUMBOSACRAL STRAIN ANO TREATED 
CLAIMANT CONSERVATIVELY ANO RELEASED HIM TO RETURN TO WORK ON DECEM
BER 17 1 1974 • CLAIMANT RETURNED TO HIS SAME JOB ANO CONTINUED TO 
WORK AT HIS JOB EXPERIENCING PERIODIC BACK PAIN• ON JUNE 2 5 1 1975 
CLAIMANT WAS EXAMINED BY DR• SHLIM AT THE REQUEST OF THE FUND• DR• 
SHLIM FELT NO FURTHER TREATMENT WAS NECESSARY ANO RECOMMENDED 
CLAIM CLOSURE - HE FELT THAT CLAIMANT HAO SUFFERED NO RESIDUAL DIS
ABILITY• ON OR ABOUT JULY 2 1 197 5, CLAIMANT WHILE FILL.ING ORDERS ON 
THE JOB 1 REACHED DOWN FOR A CASE OF PAINT ANO EXPERIENCED BACK PAIN 
IN THE SAME AREAS OF HIS TWO PREVIOUS EPISODES AND WAS UNABLE TO 
FINISH THE WORK DAV. CLAIMANT WAS UNABLE TO SE.E DRe BISKA 1 HE CAL.LED 
DR• GRITZKA AT THE PORTLAND ORTHOPEDIC CLINIC AND OBTAINED AN APPOINT
MENT TO BE SEEN ON JULY 10 1 1975• 

ON JULY 7 1 1 975 A DETERMINATION OF. THE CLAIM WAS REQUESTED BY 
THE FUND WHICH INDICATED CLAIMANT HAD BEEN REL.EASE.D TO RETURN TO WORK 
BY HIS MEDICAL DOCTOR ANO HAO DONE so. ON JULY 17 1 1975 A DETERMINA
TION ORDER WAS MAILED GRANTING CLAIMANT COMPENSATION FOR TEMPORARY 
TOTAL DISABILITY FROM NOVEMBER 19 1 1974 THROUGH DECEMBER 16 1 197 4 
BUT AWARDING. NO PERMANENT PARTIAL DISABILITY COMPENSATION• AT THE 
TIME OF THE CLOSURE 1 DR1 GRITZKA' S-REPORT 1 BASED UPON HIS EXAMINATION 
OF CLAIMANT ON JULY 10 1 WAS NOT AVAIL.ABLE TO BE SUBMITTED TO EITHER 
THE FUND OR THE EVALUATION DIVISION OF THE BOARD, 

CLAIMANT CONTINUED TREATMENT WITH DR 1 GRIT~KA AND ON AUGUST 2-6 1 

197 5 HIS ATTORNEY FURNISHED THE FUND DR 1 GRITZ KA' S REPORT DATED AUGUST 
12 1 197 5 WHICH INDICA'TED HE HAD FIRST EXAMINED CLAIMANT ON JULY 10 1 

197 5 AND DIAGNOSED A PROBABLE ACUTE LUMBOSACRAL SPRAIN AND POSSIBLE 
HERNIATED NUCLEUS PULPOsus. THE REPORT INDICATED THAT CLAIMANT WAS 
CONTINUING TREATMENT FOR CHRONIC LUMBOSACRAL. SPRAIN ANO THAT CL.Al M
ANT' S CONDITION WAS RELATED TO THE ACCEPTED INDUSTRIAL INJURY, THE 
REPORT FURTHER STATED THAT CLAIMANT WAS NOT MEDICALLY STATIONARY 
ON THE DATE HIS CLAIM WAS CLOSED, NAMELY JULY 17 1 1975 AND HE RECOM
MENDED COMMENCING TEMPORARY TOTAL DISABILITY COMPENSATION AS OF 
JULY 10 1 1 975 • THE DAY HE FIRST EXAMINED CLAIMANT• 

CLAIMANT'S ATTORNEY ASKED THAT THE DETERMINATION ORDER BE 
DECLARED NULL AND VOID AND THE CLAIM REOPENED FOR THE CARE AND TREAT
MENT RECOMMENDED BY DR• GRITZKA 1 THAT CLAIMANT BE REIMBURSED FOR 
THE COST OF DR 1 GRITZKA' S EXAMINATION AND REPO~T AND THAT CLAIMANT 
BE PAID TEMPORARY TOTAL DISABILITY COMPENSATION FROM JULY 1 0 UNTIL. 
SUCH TIME AS THE CLAIM WAS CLOSED• THE CLAIM WAS NOT VOLUNTARILY 
REOPENED\BY THE FUND AND, ON OCTOBER 2 1 1975~ CLAIMANT REQUESTED A 
HEARING - THE ISSUES BEING THOSE BASICALLY SET FORTH IN THE PRECEDING 
SENTENCE AND 1 ADDITIONALLY, PENALTIES AND ATTORNEY'S FEES FOR UNREA
SONABLE RESISTANCE AND DELAY BY THE FUND FOR FAILING TO PAY COMPENSATION 

-97-

TH CLAIM IS CLOS D PURSUANT TO ORS 6 5 6.2 6 8 (THAT CLOSUR TO B D  M D
TH FIRST D T RMINATION ORD R FOR TH PURPOS OF CLAIMANT'S AGGRA
VATION RIGHTS) , DIR CT D TH FUND TO PAY CLAIMANT AS A P NALTY AN ADDI
TIONAL SUM  QUAL TO 2 5 P R C NT OF TH T MPORARY TOTAL DISABILITY
COMP NSATION DU AND OWING CLAIMANT FROM AUGUST 26 , 1 97 5 TO TH DAT 
OF H R ORD R ( NOV MB R 1 7 , 1 975 ), AND DIR CT D TH FUND TO PAY CLAIM
ANT'S ATTORN Y TH SUM OF 800 DOLLARS AS A R ASONABL ATTORN Y'S
F  , SAID SUM TO B PAID IN ADDITION TO AND NOT OUT OF TH COMP NSATION
AWARD D BY H R ORD R.

Claima t suffered a compe sable i jury to his back o November
1 9 , 1 9 74 WHIL LIFTING H AVY M RCHANDIS . TH INJURY WAS DIAGNOS D
AS ACUT LOW BACK STRAIN AND CLAIMANT R TURN D TO WORK WITHIN THR  
DAYS AND ON NOV MB R 2 9 , 1 974 , WHIL LIFTING BOX S WHICH W IGH D AP
PROXIMAT LY 5 0 POUNDS H AGAIN  XP RI NC D BACK PAIN. CLAIMANT FIL D
A CLAIM FOR  ACH OF TH INCID NTS AND TH CLAIMS W R CONSOLIDAT D
AND TR AT D AS ON AND ACC PT D BY TH FUND.

Dr. biska diag osed severe lumbosacral strai a d treated
CLAIMANT CONS RVATIV LY AND R L AS D HIM TO R TURN TO WORK ON D C M
B R 1 7 , 1 97 4 . CLAIMANT R TURN D TO HIS SAM JOB AND CONTINU D TO
WORK AT HIS JOB  XP RI NCING P RIODIC BACK PAIN. ON JUN 25 , 1 975
CLAIMANT WAS  XAMIN D BY DR. SHLIM AT TH R QU ST OF TH FUND. DR.
SHLIM F LT NO FURTH R TR ATM NT WAS N C SSARY AND R COMM ND D
CLAIM CLOSUR H F LT THAT CLAIMANT HAD SUFF R D NO R SIDUAL DIS
ABILITY, ON OR ABOUT JULY 2 , 1 97 5 , CLAIMANT WHIL FILLING ORD RS ON
TH JOB, R ACH D DOWN FOR A CAS OF PAINT AND  XP RI NC D BACK PAIN
IN TH SAM AR AS OF HIS TWO PR VIOUS  PISOD S AND WAS UNABL TO
FINISH TH WORK DAY. CLAIMANT WAS UNABL TO S  DR, BISKA, H CALL D
DR. GRITZKA AT TH PORTLAND ORTHOP DIC CLINIC AND OBTAIN D AN APPOINT
M NT TO B S  N ON JULY 10, 1975.

On JULY 7 , 1 975 A D T RMINATION OF TH CLAIM WAS R QU ST D BY
TH FUND WHICH INDICAT D CLAIMANT HAD B  N R L AS D TO R TURN TO WORK
BY HIS M DICAL DOCTOR AND HAD DON SO. ON JULY 1 7 , 1 975 A D T RMINA
TION ORD R WAS MAIL D GRANTING CLAIMANT COMP NSATION FOR T MPORARY
TOTAL DISABILITY FROM NOV MB R 1 9 , 1 9 74 THROUGH D C MB R 16, 1974
BUT AWARDING NO P RMAN NT PARTIAL DISABILITY COMP NSATION. AT TH 
TIM OF TH CLOSUR , DR. GRITZKA1 S R PORT, BAS D UPON HIS  XAMINATION
OF CLAIMANT ON JULY 10, WAS NOT AVAILABL TO B SUBMITT D TO  ITH R
TH FUND OR TH  VALUATION DIVISION OF TH BOARD.

Claima t co ti ued treatme t with dr. gritzka a d o august 2 6 ,
1 97 5 HIS ATTORN Y FURNISH D TH FUND DR, GRITZKA' S R PORT DAT D AUGUST
1 2 , 1 9 7 5 WHICH INDICAT D H HAD FIRST  XAMIN D CLAIMANT ON JULY 10,
1 97 5 AND DIAGNOS D A PROBABL ACUT LUMBOSACRAL SPRAIN AND POSSIBL 
H RNIAT D NUCL US PULPOSUS, TH R PORT INDICAT D THAT CLAIMANT WAS
CONTINUING TR ATM NT FOR CHRONIC LUMBOSACRAL SPRAIN AND THAT CLAIM
ANT S CONDITION WAS R LAT D TO TH ACC PT D INDUSTRIAL INJURY, TH 
R PORT FURTH R STAT D THAT CLAIMANT WAS NOT M DICALLY STATIONARY
ON TH DAT HIS CLAIM WAS CLOS D, NAM LY JULY 1 7 , 1 97 5 AND H R COM
M ND D COMM NCING T MPORARY TOTAL DISABILITY COMP NSATION AS OF
JULY 1 0 , 1 97 5 , TH DAY H FIRST  XAMIN D CLAIMANT.

Cl im nt’s  ttorney  sked th t the determin tion order be
D CLAR D NULL AND VOID AND TH CLAIM R OP N D FOR TH CAR AND TR AT
M NT R COMM ND D BY DR. GRITZKA, THAT CLAIMANT B R IMBURS D FOR
TH COST OF DR. GRITZKA1 S  XAMINATION AND R PORT AND THAT CLAIMANT
B PAID T MPORARY TOTAL DISABILITY COMP NSATION FROM JULY 1 0 UNTIL
SUCH TIM AS TH CLAIM WAS CLOS D. TH CLAIM WAS NOT VOLUNTARILY
R OP N D \BY TH FUND AND, ON OCTOB R 2 , 1 97 5 , CLAIMANT R QU ST D A
H ARING TH ISSU S B ING THOS BASICALLY S T FORTH IN TH PR C DING
S NT NC AND, ADDITIONALLY, P NALTI S AND ATTORN Y1 S F  S FOR UNR A
SONABL R SISTANC AND D LAY BY TH FUND FOR FAILING TO PAY COMP NSATION
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1 4 .DAYS AFTER RECEIPT OF THE ATTORNEYT S LETTER DATED AUGUST 2 6 1 

t 975 WHICH ENCLOSED DR• GRITZKAT S REPORT• 

THE REFEREE HELD THAT ALTHOUGH CLAIMANT WAS NOT REQUIRED TO 
PERFECT AN AGGRAVATION CLAIM WITHIN ONE YEAR OF THE .MAILING DATE OF 
THE DETERMINATION 0RDER 1 HE MAY CHOOSE TO DO SO AND 1 IF HE DOES FILE. 
AN AGGRAVATION CLAIM WHICH MEETS THE REQUIREMENT OF THE STATUTE, 
THE FUND HAS A DUTY TO BEGIN PAYMENT OF COMPENSATION NO LATER THAN 
THE 1 4 TH DAY AFTER IT HAS NOTICE OR KNOWLEDGE. OF THE MEDICALLY VERI

FIED INABILITY TO WORK RE SUL TING FROM A WORSENED CONDITION• 

THE REFEREE CONCLUDED THAT DR• GRITZKAT S REPORT OF AUGUST 1 2 t 

1975 WAS A CLAIM FOR AGGRAVATION PURSUANT TO THE PROVISIONS OF ORS 
656e273(3) 1 THEREFORE, ALTHOUGH THE CLAIMANTTS ATTORNEY, INITIALLY, 
ASKED THE DETERM_INATION ORDER BE SET ASIDE AND THE CLAIM REOPENED 
FOR FURTHER MEDICAL CARE AND TREATMENT, WHICH REQUEST WOULD NOT 
IMPOSE UPON THE FUND AN OBLIGATION TO BEGIN PAYMENT OF COMPENSATION, 

NEVERTHELESS, WHEN THE FUND RECEIVED DR• GRITZKAT S REPORT OF AUGUST 
t 2, I 9 7 5 t IT WAS 1 IN EFFECT 1 A CLAIM OF AGGRAVATION WHICH DID IMPOSE 
AN OBLIGATION UPON THE FUND TO COMMENCE PAYMENT OF COMPENSATION 

WITHIN 1 4 DAYS• 

THE REFEREE CONCLUDED :THAT THE DETERMINATION ORDER MAILED 
JULY 1 7 • 1975 WAS PREMATURE AND ·sHOULD BE SET ASIDE FOR ALL PURPOSES 
AND - THAT CLAIMANT SHOULD BE PAID TEMPORARY TOTAL DISABILITY COMPEN
SATION FROM JULY 10 1 197 5 UNTIL HIS CLAIM FOR AGGRAVATION IS CLOSED 
PURSUANT TO ORS 656• 26-8 AND ASSESSED AS A PENALTY THE SUM EQUAL TO 
2 5 PER CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION DUE AND 
OWING CLAIMANT FROM AUGUST 26 1 1975 1 THE DATE THE FUND WAS ADVISED 
OF THE CLAIM FOR AGGRAVATION, UNTIL NOVEMBER 17 1 197 5 1 THE DATE OF 
HER ORDER. THE REFEREE FURTHER CONCLUDED THAT THE CONDUCT OF THE 
FUND JUSTIFIED AWARDING CLAIMANT'S ATTORNEY AN ATTORNEYT S FEE IN THE 
AMOUNT OF 8 0 0 DOLLARS TO BE PAID BY THE FUND AND NOT OUT OF THE COM
PENSATION AWARDED CLAIMANT• 

THE BOARD 1 ON DE NOVO REVIEW, AGREES THAT DR• GRITZKAT S REPORT, 
DATED AUGUST 12 1 197 5 1 WAS A PROPER CLAIM FOR AGGRAVATION AND WHEN 
RECEIVED BY THE FUND 1 THE FUND WAS OBLIGATED TO COMMENCE PAYMENT OF 

COMPENSATION WITHIN 1 4 DAYS THEREAFTER AND UNTIL IT 1 IN FACT, EITHER 
DENIED OR ACCEPTED THE CLAIM• THE BOARD FURTHER AGREES-THAT THE 

FUNDT S FAILURE TO ACT UPON THE CLAIM AND ITS APPEARANCE AT THE HEARING 
IN OPPOSITION CONSTITUTED A DE FACTO DENIAL OF THE CLAIM WHICH SUB
JECTED IT TO THE IMPOSIT·ION OF PENALTIES AND PAYMENT OF CLAIMANTT S 
ATTORNEY FEES• 

HowEVER, THE BOARD FINDS NO BASIS FOR SETTING ASIDE THE DETER
MINATION ORDER 1 MAILED JULY t 7 1 t 97 5 • THIS OETERMINATION ORDER WAS 
BASED UPON.DR• BISKAT S REPORT WHICH INDICATED HE HAD RELEASED CLAIMANT 
TO RETURN TO REGULAR WORK AS OF DECEMBER t 7 1 t 97 4 AND CLAIMANT HAD 
RETURNED TO THE SAME JOB HE HAD PRIOR TO THE INJURY ON THAT DATE• 
CLAIMANT CONTINUED TO WORK UNTIL JULY 2 1 I 975 WHEN HE AGGRAVATED HIS 
BACK CONDITION• THE BOARD FINDS NO EVIDENCE THAT THE CLAIM WAS PRE
MA"['URELY CLOSED 1 ALTHOUGH THE FACT THAT THE FUND DID NOT REQUEST A 

DETERMINATION UNTIL JULY 7 1 1 975 WHEN IT HAD IN ITS POSSESSION DR• 
BISKAT S REPORT AS WELL AS REPORTS FROM DRe SHLIM AND DR• ZOOK 1 ALL 
INDICATING CLAIMANT'S CONDITION HAD BEEN MEDICALLY STATIONARY FOR 
SOME PERIOD OF TIME, SEEMS SOMEWHAT PUZZLING 0 WITHOUT A VALID DE
TERMINATION ORDER THE CLAIMANT HAS NO BASIS FOR HIS CLAIM FOR AGGRA
VATION, ORS 656e273 (1) PROVIDES THAT AFTER THE LAST AWARD OR ARRANGE
MENT OF COMPENSATION, AN INJURED WORKM.A.N IS ENTITLED TO ADDITIONAL 
COMPENSATION, INCLUDING MEDICAL SERVICES, FOR WORSENED CONDITIONS 
RESULTING FROM THE ORIGINAL INJURY. IF THE DETERMINATION ORDER MAILED 
JULY 1 7, 1975 IS SET ASIDE IN ITS ENTIRETY THEN THERE HAS NEVER BEEN AN 
AWARD OR ARRANGEMENT OF COMPENSATION 0 

-9 8 -

WITHIN 14 DAYS AFT R R C IPT OF TH ATTORN Y'S L TT R DAT D AUGUST 26,
1 97 5 WHICH  NCLOS D DR, GRITZKA's R PORT,

The referee held that although claima t was  ot required to

perfect a aggravatio claim withi o e year of the maili g date of
TH D T RMINATION ORD R, H MAY CHOOS TO DO SO AND, IF H DO S FIL 
AN AGGRAVATION CLAIM WHICH M  TS TH R QUIR M NT OF TH STATUT ,
TH FUND HAS A DUTY TO B GIN PAYM NT OF COMP NSATION NO LAT R THAN
TH 1 4 TH DAY AFT R IT HAS NOTIC OR KNOWL DG OF TH M DICALLY V RI
FI D INABILITY TO WORK R SULTING FROM A WORS N D CONDITION,

The referee co cluded that dr, gritzka s report of august 12,
1 97 5 WAS A CLAIM FOR AGGRAVATION PURSUANT TO TH PROVISIONS OF ORS
656,273(3), TH R FOR , ALTHOUGH TH CLAIMANT S ATTORN Y, INITIALLY,
ASK D TH D T RMINATION ORD R B S T ASID AND TH CLAIM R OP N D
FOR FURTH R M DICAL CAR AND TR ATM NT, WHICH R QU ST WOULD NOT
IMPOS UPON TH FUND AN OBLIGATION TO B GIN PAYM NT OF COMP NSATION,
N V RTH L SS, WH N TH FUND R C IV D DR, GRITZKA1 S R PORT OF AUGUST
1 2 , 1 9 7 5 , IT WAS, IN  FF CT, A CLAIM OF AGGRAVATION WHICH DID IMPOS 
AN OBLIGATION UPON TH FUND TO COMM NC PAYM NT OF COMP NSATION
WITHIN 1 4 DAYS,

The referee concluded th t the determin tion order m iled
JULY 1 7 , 1 97 5 WAS PR MATUR AND SHOULD B S T ASID FOR ALL PURPOS S
AND THAT CLAIMANT SHOULD B PAID T MPORARY TOTAL DISABILITY COMP N
SATION FROM JULY 1 0 , 1 9 7 5 UNTIL HIS CLAIM FOR AGGRAVATION IS CLOS D
PURSUANT TO ORS 6 5 6 , 2 6 8 AND ASS SS D AS A P NALTY TH SUM  QUAL TO
2 5 P R C NT OF TH T MPORARY TOTAL DISABILITY COMP NSATION DU AND
OWING CLAIMANT FROM AUGUST 2 6 , 1 97 5 , TH DAT TH FUND WAS ADVIS D
OF TH CLAIM FOR AGGRAVATION, UNTIL NOV MB R 1 7 , 1 975 , TH DAT OF
H R ORD R. TH R F R  FURTH R CONCLUD D THAT TH CONDUCT OF TH 
FUND JUSTIFI D AWARDING CLAIMANT S ATTORN Y AN ATTORN Y S F  IN TH 
AMOUNT OF 8 00 DOLLARS TO B PAID BY TH FUND AND NOT OUT OF TH COM
P NSATION AWARD D CLAIMANT.

The BOARD, ON D NOVO R VI W, AGR  S THAT DR, GRITZKA S R PORT,
DAT D AUGUST 1 2 , 1 97 5 , WAS A PROP R CLAIM FOR AGGRAVATION AND WH N
R C IV D BY TH FUND, TH FUND WAS OBLIGAT D TO COMM NC PAYM NT OF
COMP NSATION WITHIN 14 DAYS TH R AFT R AND UNTIL IT, IN FACT,  ITH R
D NI D OR ACC PT D TH CLAIM. TH BOARD FURTH R AGR  S THAT TH 
FUND S FAILUR TO ACT UPON TH CLAIM AND ITS APP ARANC AT TH H ARING
IN OPPOSITION CONSTITUT D A D FACTO D NIAL OF TH CLAIM WHICH SUB
J CT D IT TO TH IMPOSITION OF P NALTI S AND PAYM NT OF CLAIMANT S
ATTORN Y F  S,

However, the board fi ds  o basis for setti g aside the deter
m nat on ORD R, MAIL D JULY 1 7 , 1 975. THIS D T RMINATION ORD R WAS
BAS D UPON.DR. BISKA S R PORT WHICH INDICAT D H HAD R L AS D CLAIMANT
TO R TURN TO R GULAR WORK AS OF D C MB R 1 7 , 1 97 4 AND CLAIMANT HAD
R TURN D TO TH SAM JOB H HAD PRIOR TO TH INJURY ON THAT DAT .
CLAIMANT CONTINU D TO WORK UNTIL JULY 2 , 1 975 WH N H AGGRAVAT D HIS
BACK CONDITION. TH BOARD FINDS NO  VID NC THAT TH CLAIM WAS PR 
MATUR LY CLOS D, ALTHOUGH TH FACT THAT TH FUND DID NOT R QU ST A
D T RMINATION UNTIL JULY 7 , 1 97 5 WH N IT HAD IN ITS POSS SSION DR.
BISKA S R PORT AS W LL AS R PORTS FROM DR. SHLIM AND DR. ZOOK, ALL
INDICATING CLAIMANT S CONDITION HAD B  N M DICALLY STATIONARY FOR
SOM P RIOD OF TIM , S  MS SOM WHAT PUZZLING. WITHOUT A VALID D 
T RMINATION ORD R TH CLAIMANT HAS NO BASIS FOR HIS CLAIM FOR AGGRA
VATION. ORS 656.2 73 (1) PROVID S THAT AFT R TH LAST AWARD OR ARRANG 
M NT OF COMP NSATION, AN INJUR D WORKMAN IS  NTITL D TO ADDITIONAL
COMP NSATION, INCLUDING M DICAL S RVIC S, FOR WORS N D CONDITIONS
R SULTING FROM TH ORIGINAL INJURY. IF TH D T RMINATION ORD R MAIL D
JULY 1 7, 1 97 5 IS S T ASID IN ITS  NTIR TY TH N TH R HAS N V R B  N AN
AWARD OR ARRANG M NT OF COMP NSATION.
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BOARD CONCLUDES THAT THE REFEREE'S OPINION AND ORDER MUST 
BE MODIFIED INSOFAR AS IT RELATES TO SETTING ASIDE THE DETERMINATION 
ORDER• MAILED JULY 1 7 • 1975 AND DIRECTING THAT THE SU-BSEQUENT CLOSURE 
UNDER ORS 656 0 268 BE DEEMED THE FIRST DETERMINATION ORDER FOR PUR
POSE OF CLAIMANT'S AGGRAVATION RIGHTS• 

ALTHOUGH THE REFEREE ASSESSED A 25 PER CENT PENALTY ON THE TEM
PORARY TOTAL DISABILITY COMPENSATION DUE AND OWING CLAIMANT FROM 
AUGUST 26 • 1975 1 THE DAV THE FUND WAS ADVISED OF CLAIMANT'S CLAIM 
FOR AGGRAVATION 1 UNTIL NOVEMBER 17 1 197 5 1 THE DATE OF HER ORDER 1 SHE 
HAD STATED THAT THE FUND'S OPPOSITION AT THE HEARING MUST SE CON
STRUED AS A DE FACTO. DENIAL• THE BOARD CONCLUDES THAT THE 2 5 PER CENT 
PENALTY SHOULD BE AS$ESSED AGAINST THE TEMPORARY TOTAL DISABILITY 
COMPENSATION DUE CLAIMANT FROM THE DATE THE FUND WAS ADVISED OF THE 
CLAIM FOR AGGRAVATION, AUGUST 2 6 1 197 5 UNTIL OCTOBER 2 2 1 197 5 1 THE 
DATE OF THE HEARING• 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 1 7 • 1975 1 AS AMENDED 
BY THE ORDER DATED DECEMBER 5 1 1 97 S I IS MODIFIED• 

THE FIRS_T PARAGRAPH OF THE ORDER PORTION OF THE AMENDED OPINION 
AND ORDER 1 DATED DECEMBER 5 1 197 5 1 IS DELETED THEREFROM• 

THE SECOND PARAGRAPH OF THE ORDER PORTION IS AMENDED TO READ 
AS FOLLOWS -

' IT IS FURTHER ORDERED THAT THE STATE ACCIDENT INSURANCE 
FUND PAV TO CLAIMANT AN ADDITIONAL AMOUNT EQUAL TO 2 5 PER 
CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION DUE AND 
OWING CLAIMANT FROM AUGUST 2 2 1 197 5 TO OCTOBER 2 2 1 197 5 • ' 

(N ALL OTHER RESPECTS THE REFEREE'S 0RDER 1 DATED NOVEMBER 17 1 

1975 1 AS AMENDED BY THE ORDER DATED DECEMBER 5 1 1975 1 IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 
3 5 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 

WCB CASE NO. 74-1808 APRIL 26, 1976 

MARY PARKERSON, CLAIMANT 
SETTLEMENT STIPULATION 

IT IS STIPULATED AND AGREED BY AND BETWEEN THE CLAIMANT AND THE 
DEFENDANT THAT THE REQUEST FOR HEARING HERETOFORE FILED BY THE CLAIM
ANT FROM THE LETTER DENYING HER AGGRAVATION CLAIM SHALL BE SETTLED 
AND COMPROMISED BY AND BETWEEN THE PARTIES BY DEFENDANT ACCEPTING 
THE CLAIM FOR AGGRAVATION HERETOFORE FILED BY THE CLAIMANT 1 AND PRO
CESSING A CLAIM PURSUANT TO ORS 656 0 268• 

fT. IS FURTHER STIPULATED AND AGREED THAT DEFENDANT SHALL PAY 
TO POZZI, WILSON AND ATCHISON IN ADDITION TO AND NOT OUT OF THE COMPEN

SATION DUE THE CL.Al MANT THE SUM OF 4 0 0 • 0 0 DOLLARS AS REASONABLE AT
TORNEY'S FEES FOR THE SERVICE RENDERED HEREIN 0 

IT IS FURTHER STIPULATED AND AGREED THAT THE REQUEST FOR HEAR
ING HERETOFORE FILED BY THE CLAIMANT MAY BE DISMISSED. 

-9 9 -

The board co cludes that the referee s opi io a d order must

B MODIFI D INSOFAR AS IT R LAT S TO S TTING ASID TH D T RMINATION
ORD R, MAIL D JULY 1 7 , 1 97 5 AND DIR CTING THAT TH SUBS QU NT CLOSUR 
UND R ORS 65 6.2 6 8 B D  M D TH FIRST D T RMINATION ORD R FOR PUR
POS OF CLAIMANT S AGGRAVATION RIGHTS.

Although the referee assessed a 25 per ce t pe alty o the tem

porary TOTAL DISABILITY COMP NSATION DU AND OWING CLAIMANT FROM
AUGUST 2 6 , 1 9 7 5 , TH DAY TH FUND WAS ADVIS D OF CLAI MANT* S CLAIM
FOR AGGRAVATION, UNTIL NOV MB R 1 7 , 1 97 5 , TH DAT OF H R ORD R, SH 
HAD STAT D THAT TH FUND S OPPOSITION AT TH H ARING MUST B CON
STRU D AS A D FACTO D NIAL. TH BOARD CONCLUD S THAT TH 2 5 P R C NT
P NALTY SHOULD B ASS SS D AGAINST TH T MPORARY TOTAL DISABILITY
COMP NSATION DU CLAIMANT FROM TH DAT TH FUND WAS ADVIS D OF TH 
CLAIM FOR AGGRAVATION, AUGUST 26 , 1 97 5 UNTIL OCTOB R 2 2 , 1 975 , TH 
DAT OF TH H ARING.

ORD R

The order of the referee d ted November i 7, 197 ,  s  mended
BY TH ORD R DAT D D C MB R 5 , 1 97 5 , IS MODIFI D.

The first paragraph of the order portio of the ame ded opi io 

AND ORD R, DAT D D C MB R 5 , 1 9 7 5 , IS D L T D TH R FROM.

The seco d paragraph of the order portio is ame ded to read
AS FOLLOWS

IT IS FURTH R ORD R D THAT TH STAT ACCID NT INSURANC 
FUND PAY TO CLAIMANT AN ADDITIONAL AMOUNT  QUAL TO 2 5 P R
C NT OF TH T MPORARY TOTAL DISABILITY COMP NSATION DU AND
OWING CLAI MANT FROM AUGUST 2 2 , 1 97 5 TO OCTOB R 2 2 , 1 97 5 .

In ALL OTH R R SP CTS TH referee s ORD R, DAT D NOV MB R 17,
1 975 , AS AM ND D BY TH ORD R DAT D D C MB R 5 , 1 975 , IS AFFIRM D.

Claima t s cou sel is awarded as a reaso able attor ey s fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF
3 5 0 DOLLARS PAYABL BY TH STAT ACCID NT INSURANC FUND.

WCB CAS NO. 74-1808 APRIL 26, 1976

MARY PARK RSON, CLAIMANT
SETTLEMENT STIPULATION

It IS STIPULATED AND AGREED BY AND BETWEEN THE CLAIMANT AND THE
DEFENDANT THAT THE REQUEST FOR HEARING HERETOFORE FILED BY THE CLAIM
ANT FROM THE LETTER DENYING HER AGGRAVATION CLAIM SHALL BE SETTLED
AND COMPROMISED BY AND BETWEEN THE PARTIES BY DEFENDANT ACCEPTING
THE CLAIM FOR AGGRAVATION HERETOFORE FILED BY THE CLAIMANT, AND PRO
CESSING A CLAIM PURSUANT TO ORS 6 6.268.

It  s further stipulated a d agreed that defe da t shall pay
TO POZZI, WILSON AND ATCHISON IN ADDITION TO AND NOT OUT OF THE COMPEN
SATION DUE THE CLAIMANT THE SUM OF 4 0 0. 00 DOLLARS AS REASONABLE AT
TORNEY S FEES FOR THE SERVICE RENDERED HEREIN.

It is further stipulated a d agreed that the request for hear
 ng H R TOFOR FIL D BY TH CLAIMANT MAY B DISMISS D.
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CASE NO. 75-317 

NORMA CRAWLEY, CLAIMANT 
EVOHL Fe MALAGON, CLAIMANT'S ATTYe 
OEPTe OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

APRIL 26, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO PHILLIPS• 

. CLAIMANT REQUESTS B.OARD REVIEW OF THE REFEREE'S ORDER WH JCH 
AFFIRMED THE DETERMINATION ORDER MAILED MARCH Z 5 •. 19 7 4 WHEREBY 
CLAIMANT WAS AWARDED TEMPORARY TOTAL DISABILITY COMPENSATION ONLY 
AND SUSTAINED THE FUND 1 S DENIAL OF CLAIMANT" S CLAIM FOR AGGRAV.A:TIONa 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON NOVEMBER 8 1 197 3 
WHILE WORKING AS A WAITRESS• SHE WAS SEEN BY DRa CAMPBELL, CHIRO
PRACTIC PHYSICIAN, WHO DIAGNOSED A L.UMBOSACRAL STRAIN. AND TREATED 
CLAIMANT WITH CHIR_OPRACTIC. MANIPULATION AND PHYSIOTHERAPY .:_ HE ALSO 
PRESCRIBED THE WEARING OF A LUMBAR BEL.Ta CLAIMANT HAD INJURED THE 
SAME AREA OF HER BACK IN MARCH, 197 3 • CLAIMANT WAS OFF WORK APPROXI
_MATELY ONE MONTH, SHE ATTE·MPTED TO RETURN TO WORK IN DECEMBER 197 3 
BUT BECAUSE OF CHANGE IN OWNERSHIP THERE WAS NO JOB AVAILABLE. CLAIM
ANT HAS NOT WORKED SINCE HER INDUSTRIAL INJURY. 

HER CLAIM WAS CLOSED WITH A DETERMINATION ORDER MAILED MARCH 
Z 5, 19 7 4 WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY FROM NOVEMBER 8 THROUGH DECEMBER'9, 1973 BUT AWARDED HER 
NO COMPENSATION FOR PERMANENT PARTIAL DISABILITY. 

fN MAY 1974 CLAIMANT BENT OVER TO PUT SOAP IN HER DISHWASHER AT 
HOME AND FELT A 'CATCH' IN HER LOWER BACK - SHE WAS UNABLE TO STRAIGH
TEN UP• AGAIN SHE WAS TREATED BY DR• CAMPBELL, AND SUBSEQUENTLY 
REFERRED TO DRe DONAHOO WHO EXAMINED CLAIMANT BECAUSE OF HER 'CHRONIC 

BACK DIFFICULTY' AND FOUND SPONDYLOLYSIS AT THE LS LEVEL .BUT AT 
THAT TIME FOUND NO APPARENT SPONDYLOLISTHESISe LATER 1 DR• DONAHOO 
STATED HE WAS CERTAIN THAT THE SPONDYLOLISTHESIS EXISTED IN JULY 1 974 
AND, BASED ON THE HISTORY AND THE PREVIOUS X-RAYS, THAT IT ALSO EXISTED 
IN NOVEMBER 197 3 • CLAIMANT CONTINUED TO BE TREATED BY DR• CAMPBELL, 
WHO, IN OCTOBER 1974, REPORTED CLAIMANT HAD RESPONDED FAIRLY WELL 
AND MOST OF HER COMPLAINTS HAD BEEN RELIEVED, INCLUDING THE LEG COM
PLAINTS• 

JN DECEMBER 197 4 CLAIMANT WAS AGAIN SEEN BY PRa DONAHOO, AT 
THAT TIME HE FELT CLAIMANT'S CONDITION HAD NOT WORSENED AND HE HAD 
NO SPECIFIC RECOMMENDATIONS FOR TREATMENT OTHER THAN UTILIZING A 
BACK BRACE, HE FELT THAT CLAIMANT'S PRIMARY CONCERN WAS NOT TREAT
MENT BUT RATHER PAYMENT FOR TIME LOSS• 

WITH THE EXCEPTION OF ATTEMPTING TO RETURN TO WORK IN THE RES
TAURANT IN DECEMBER 1973 CLAIMANT HAS SOUGHT NO OTHER TYPE OF EM
PLOYMENT• 

THE FUND CONTENDS THAT IF CLAIM.ANT, AT THE PRESENT TI_ME, HAS 
A DISABILITY IT IS THE RESULT OF THE MAY 1 974 INCIDENT WHICH WAS NOT 
COMPENSABLE. THIS WAS THE BASIS FOR ITS LETTER OF DENIAL ISSUED BY 

THE FUND ON MAY 2 9, 1 9 7 5 • THE CLAIMANT CONTENDS THAT THE MAY 197 4 
INCIDENT SHOULD NOT BE CONSIDERED AS A 'NEW INJURY' BUT SIMPLY AS AN 
AGGRAVATION OF HER PREEXISTING INJURY. 

THE REFEREE FOUND THAT UNDER NORMAL CIRCUMSTANCES THE SIMPLE 
ACT OF BENDING OVER WOULD NOT USUALLY CONSTITUTE A 'NEW INJURY' 1 HOW

EVER, IN THE INSTANT CASE THE EVIDENCE INDICATES THAT AN IDENTICAL 
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WCB CAS NO. 75-317 APRIL 26, 1976

Reviewed by board members wilso a d Phillips.

Claima t requests board review of the referee s order which

AFFIRM D TH D T RMINATION ORD R MAIL D MARCH 2 5 , 1 974 WH R BY
CLAIMANT WAS AWARD D T MPORARY TOTAL DISABILITY COMP NSATION ONLY
AND SUSTAIN D TH FUND'S D NIAL OF CLAIMANT'S CLAIM FOR AGGRAVATION.

Cla mant susta ned a compensable  njury on November 8, 1973
WHIL WORKING AS A WAITR SS. SH WAS S  N BY DR. CAMPB LL, CHIRO
PRACTIC PHYSICIAN, WHO DIAGNOS D A LUMBOSACRAL STRAIN AND TR AT D
CLAIMANT WITH CHIROPRACTIC MANIPULATION AND PHYSIOTH RAPY H ALSO
PR SCRIB D TH W ARING OF A LUMBAR B LT. CLAIMANT HAD INJUR D TH 
SAM AR A OF H R BACK IN MARCH, 1 9 73 . CLAIMANT WAS OFF WORK APPROXI
MAT LY ON MONTH, SH ATT MPT D TO R TURN TO WORK IN D C MB R 1973
BUT B CAUS OF CHANG IN OWN RSHIP TH R WAS NO JOB AVAILABL . CLAIM
ANT HAS NOT WORK D SINC H R INDUSTRIAL INJURY.

Her claim was closed with a determi atio order mailed march
2  , 1 97 4 WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL
DISABILITY FROM NOVEMBER 8 THROUGH DECEMBER 9 , 1 973 BUT AWARDED HER
NO COMPENSATION FOR PERMANENT PARTIAL DISABILITY.

In MAY 1 974 CLAIMANT BENT OVER TO PUT SOAP IN HER DISHWASHER AT
HOME AND FELT A 'CATCH' IN HER LOWER BACK SHE WAS UNABLE TO STRAIGH
TEN UP. AGAIN SHE WAS TREATED BY DR. CAMPBELL, AND SUBSEQUENTLY
REFERRED TO DR. DONAHOO WHO EXAMINED CLAIMANT BECAUSE OF HER 'CHRONIC
BACK DIFFICULTY' AND FOUND SPONDYLOLYSIS AT THE L LEVEL BUT AT
THAT TIME FOUND NO APPARENT SPONDYLOLISTHESIS. LATER, DR. DONAHOO
STATED HE WAS CERTAIN THAT THE SPONDYLOLISTHESIS EXISTED IN JULY 1974
AND, BASED ON THE HISTORY AND THE PREVIOUS X-RAYS, THAT IT ALSO EXISTED
IN NOVEMBER 1 973 . CLAIMANT CONTINUED TO BE TREATED BY DR. CAMPBELL,
WHO, IN OCTOBER 1974, REPORTED CLAIMANT HAD RESPONDED FAIRLY WELL
AND MOST OF HER COMPLAINTS HAD BEEN RELIEVED, INCLUDING THE LEG COM
PLAINTS,

In DECEMBER 1 9 74 CLAIMANT WAS AGAIN SEEN BY DR. DONAHOO, AT
THAT TIME HE FELT CLAIMANT S CONDITION HAD NOT WORSENED AND HE HAD
NO SPECIFIC RECOMMENDATIONS FOR TREATMENT OTHER THAN UTILIZING A
BACK BRACE. HE FELT THAT CLAIMANT'S PRIMARY CONCERN WAS NOT TREAT
MENT BUT RATHER PAYMENT FOR TIME LOSS.

With the exception of  ttempting to return to work in the res
t ur nt IN DECEMBER 1 973 CLAIMANT HAS SOUGHT NO OTHER TYPE OF EM
PLOYMENT.

The fund contends th t if cl im nt,  t the present time, h s
A DISABILITY IT IS TH R SULT OF TH MAY 1 974 INCID NT WHICH WAS NOT
COMP NSABL . THIS WAS TH BASIS FOR ITS L TT R OF D NIAL ISSU D BY
TH FUND ON MAY 2 9 , 1 97 5 . TH CLA1 MANT CONT NDS THAT TH MAY 1974
INCID NT SHOULD NOT B CONSID R D AS A N W INJURY* BUT SIMPLY AS AN
AGGRAVATION OF H R PR  XISTING INJURY.

The referee fou d that u der  ormal circumsta ces the simple
ACT OF B NDING OV R WOULD NOT USUALLY CONSTITUT A N W INJURY*, HOW
 V R, IN TH INSTANT CAS TH  VID NC INDICAT S THAT AN ID NTICAL

NORMA CRAWL Y, CLAIMANT
EVOHL F. MALAGON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT
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OCCURRED ON MARCH 23 • 19·73 • PRIOR TO THE INDUSTRIAL INJURY• 
WHEN CLAI MA-NT WAS BENDING OVER STACKING CANNED GOODS AND COULD NOT 
STRAIGHTEN UP• DR• DONAHOO HAD INDICATED THAT BOTH THE SPON0YLOLYSIS 
AND Tt.:iE SPONDYLOLISTHESIS EXISTED AT THE TIME OF THE INDUSTRIAL IN
JURYe A SIMPLE AND NORMAL ACT SUCH AS BENDING• COULD CAUSE TRAUMATIC 
RESULTS. 

THE REFEREE FOUND THAT THE INDUSTRIAL INJURY OF NOVEMBER 8 • 197 3 
WAS• IN AND OF ITSELF• NOT A TRUE ACCIDENT BUT ONE OF A SERIES OF AG
GRAVATIONS TO A PREEXISTING CONDITION• NOT DIFFERENT TO ANY GREAT 
EXTENT FROM THE INCIDENT OF MARCH 2 3 • 197 3 NOR THE INCIDENT IN MAY 
1974. 

THE REFEREE ALSO FOUND THAT CLAIMANT DID NOT SHOW ANY GREAT 
INDICATION OR DESIRE TO RETURN TO THE LABOR MARKET• THAT SHE HAD 1 IN 
FACT 1 RETIRED• HE ALSO FELT HER CREDIBILITY WAS SOMEWHAT SUSPECT• 
RELYING ON DR• DONAHOO• S STATEMENT THAT CLAIMANT• S MAJOR INTEREST 
WAS NOT TREATMENT BUT RATHER TIME LOSS AND THE STATEMENT BY CLAIM
ANT• S TREATING DOCTOR, OR• CAMPBELL• THAT HER CONDITION WAS NO 
BETTER OR WORSE NOW THAN IT HAO BEEN FOR SOME TIME• HE CONCLUDED 
CLAIMANT HAD NOT MET HER BURDEN OF PROOF TO SHOW THAT ANY PRESENT 
NEED FOR MEDICAL TREATMENT EXISTED OR THAT 0 BASED UPON LOSS OF EARN
ING CAPACITY• SHE HAD SUFFERED ANY PERMANENT DISABILITY AS A RESULT 
OF THE NOVEMBER 8 • 1 973 INJURY• 

HE FURTHER CONCLUDED THAT IF CLAIMANT ,DID HAVE ANY PRESENT DIS
ABILITY IT WAS THE RESULT OF THE NON-COMPENSABLE OFF-THE-JOB INCIDENT 
OF MAY 1 1974 AND THE DENIAL OF RESPONSIBILITY THEREFOR BY THE FUND 
WAS PROPER 0 

THE BOARDe ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER I 9 1 1975 IS AFFIRMED• 

WCB CASE NO. 75-3672 

EDWIN N. DAYTON, CLAIMANT 
KEITH De SKELTON 1 CLAIMANT• S ATTY. 
DEPT• OF JUSTICE, DEFENSE ATTY. 
ORDER 

APRIL 26, 1976 

0N APRIL 12 1 197 6 THE BOARD ENTERED ITS ORDER ON REVIEW IN THE 
ABOVE ENTITLED MATTER. ON APRIL 2 0 • 1976 CLAIMANT REQUESTED RECON
SIDERATION BY THE BOARD OF ITS ORDER• 

AFTER DUE CONSIDERATION, THE BOARD CONCLUDES THAT THE REQUEST 
FOR RECONSIDERATION SHOULD BE DENIED• 

IT IS so ORDERED. 

-101 -

INCID NT OCCURR D ON MARCH 23, 1 973 , PRIOR TO TH INDUSTRIAL INJURY,
WH N CLAIMANT WAS B NDING OV R STACKING CANN D GOODS AND COULD NOT
STRAIGHT N UP, DR, DONAHOO HAD INDICAT D THAT BOTH TH SPONDYLOLYSIS
AND TH SPONDYLOLISTH SIS  XIST D AT TH TIM OF TH INDUSTRIAL IN
JURY, A SIMPL AND NORMAL ACT SUCH AS B NDING, COULD CAUS TRAUMATIC
R SULTS.

The referee found that the  ndustr al  njury of November 8, 1973
WAS, IN AND OF ITS LF, NOT A TRU ACCID NT BUT ON OF A S RI S OF AG
GRAVATIONS TO A PR  XISTING CONDITION, NOT DIFF R NT TO ANY GR AT
 XT NT FROM TH INCID NT OF MARCH 23 , 1 9 73 NOR TH INCID NT IN MAY
1 97 4 ,

The referee  lso found th t cl im nt did not show  ny gre t
INDICATION OR DESIRE TO RETURN TO THE LABOR MARKET, THAT SHE HAD, IN
FACT, RETIRED. HE ALSO FELT HER CREDIBILITY WAS SOMEWHAT SUSPECT.
RELYING ON DR. DONAHOO1 S STATEMENT THAT CLAIMANT* S MAJOR INTEREST
WAS NOT TREATMENT BUT RATHER TIME LOSS AND THE STATEMENT BY CLAIM
ANT S TREATING DOCTOR, DR. CAMPBELL, THAT HER CONDITION WAS NO
BETTER OR WORSE NOW THAN IT HAD BEEN FOR SOME TIME, HE CONCLUDED
CLAIMANT HAD NOT MET HER BURDEN OF PROOF TO SHOW THAT ANY PRESENT
NEED FOR MEDICAL TREATMENT EXISTED OR THAT, BASED UPON LOSS OF EARN
ING CAPACITY, SHE HAD SUFFERED ANY PERMANENT DISABILITY AS A RESULT
OF THE NOVEMBER 8 , 1 973 INJURY.

He FURTHER CONCLUDED THAT IF CLAIMANT DID HAVE ANY PRESENT DIS
ABILITY IT WAS THE RESULT OF THE NON COM PE NSABLE OFF THE-JOB INCIDENT
OF MAY, 1 974 AND THE DENIAL OF RESPONSIBILITY THEREFOR BY THE FUND
WAS PROPER.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS
AND CONCLUSIONS OF THE REFEREE.

ORDER
The ORD R OF TH R F R  DAT D D C MB R 1 9 . 1 97 5 IS AFFIRM D.

WCB CA E NO. 75-3672 APRIL 26, 1976

EDWIN N. DAYTON, CLAIMANT
K ITH D. SK LTON, CLAIMANT S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
ORD R

On APRIL 1 2 , 1 976 TH BOARD  NT R D ITS ORD R ON R VI W IN TH 
ABOV  NTITL D MATT R. ON APRIL 2 0 , 1 976 CLAIMANT R QU ST D R CON
SID RATION BY TH BOARD OF ITS ORD R.

After due co sideratio ,
FOR RECONSIDERATION SHOULD BE

THE BOARD CONCLUDES THAT THE REQUEST
DENIED,

It is SO ORD R D,

-1 0 1
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CASE NO. 75-3026 

HERMAN N. GREEN, CLAIMANT 
CHARLES PAULSON• CLAIMANT• S ATTYe 

MERTEN ANO SALTVEIT 1 OEFENSE ATTYS• 
REQUEST FOR REVIEW BY CLAIMANT 

APRIL 26, 1976 

REVIEWEO BY BOARO MEMBERS WILSON ANO PHILLIPS• 

THE CLAIMANT SEEKS REVIEW BY THE BOARO OF THE REFEREE• S OROER 
WHICH OENIEO. CLAIMANT• S CLAIM OF AGGRAVATION• 

CLAIMANT SUFFEREO A COMPENSABLE INJURY ON MARCH 4, 1970, HE 
MISSEO A FEW CAYS FROM WORK, WAS TREATEO CONSERVATIVELY ANO HIS 
CLAIM WAS CLOSED ON JUNE 17 1 1970 BY A DETERMINATION OROER WHICH 
AWARDED HIM COMPENSATION FOR TEMPORARY TOTAL OISABILITYe THE DETER
MINATION ORDER ADVISED CLAIMANT THAT H.IS AGGRAVATION RIGHTS WOULD 
EXPIRE JUNE 16 1 1975·• 

,CLAIMANT~ s INDUSTRIAL INJURY wAs OIAGNOSED ~s ABRASION AND CON
TUSION OF THE RIGHT UPPER THIRD OF HIS_ FOREARM, SPRAIN OF THE RIGHT 
SHOULOER ANO SPRAIN OF THE CERVICAL SPINE, AGGRAVATION OF PREEXIST
ING ARTHRITI s. 

0N OECEMBER 11 ·1 1970 CLAIMANT WAS SEEN BY DR•· GEIST WHO Dl'AG
NOSED CLAIM:ANT• S CONDITION AS A POST-TRA!,.IMATIC TENOINITIS SUPRA

SPINATUS TENDON, RIGHT SHOULDER ANO CONTUSION, RIGHT HAND• THE SHOUL
OER CONDITION HAD IMPROVED BY JANUARY 9 1 1971 BUT ON MARCH 1 5, 197 3 
DR• GEIST• S RECORDS INDICATE SYMPTOMATOLOGY AFFECTING CLAIMANT 7 S 
LOW BACK AND RIGHT LEG• THE FINAL EXAMINATION BY DR• GEIST WAS IN 
MAY, 197 5 WHEN CLAIMANT SOUGHT ATTENTION FOR RIGHT SHOULDER PAIN• 

CLAIMANT SOUGHT TO HAVE HIS CLAIM REOPENED AS AN AGGRAVATION 
CLAIM AND WAS ADV I SEO ON JUNE' 1 2, 197 S BY THE BOARD ·THAT HE MUST MAKE 
A REQUEST BEFORE HIS AGGRAVATION PERIOD EXPIREO ON JUNE 16 i 1 975 AND 
FORWARD SAID REQUEST TO THE EMPLOYER• S CARRIER• CLAIMANT TESTIFIED 
THAT, RELYING UPON THIS LETTER, HE WENT IN PERSON TO THE CLAIMS 
DEPARTMENT OF THE CARRIER AND ADVISlfD IT THAT HIS CONDITION WAS 
AGGRAVATED BUT IT wA·s NOT UNTIL JUNE 2 0 1 197 5 THAT HE MADE A WRITTEN 

REQUEST THAT HIS CLAIM BE REOPENED TO THE CARRIER• ON JULY 10 1 19 7 5 

THE REQUEST WAS DENIED• 

CLAIMANT RELIES ON THE CHANGES MADE BY THE 1975 OREGON LEGIS
LATURE WITH RESPECT TO AGGRAVATION PROCEDURES, SAID CHANGES BECAME 
EFFECTIVE JULY 1 , 197 S ANO BY THE ACT ITSELF WERE MADE RETROACTIVE• 
THE EMPLOYER ARGUES THAT THE AGGRAVATION RIGHTS HAD EXPIRED PRIOR TO 
THE EFFECTIVE DATE OF THE 1975 ACT, THEREFORE, AT THE TIME THE REQUEST 
WAS MACE A MEDICAL REPORT WAS REQUIRED IN OROER TO SUPPORT SUCH 
CLAIM AND NO SUCH REPORT WAS F.URNISHEO WITH CLAIMANT• S REQUEST• 

THE REFEREE CONCLUDED THAT EVEN IF THE JURISDICTIONAL REQUIRE
MENTS HAD BEEN VOIDEO BY THE 1 975 LEGISLATION, CLAIMANT 7 S CLAIM FOR 
AGGRAVATION WAS NOT SUPPORTEO BY MEOICAL EVIDENCE• THE BUROEN IS 
UPON CLAIMANT TO PROVE THE AGGRAVATION AND IN CASES INVOLVING MATTERS 
BEYOND THE KNOWLEDGE OF LAY PERSONS, EXPERT OPINION IS REQUIRED• THE 
REFEREE FOUND THAT ALTHOUGH CLAIMANT TESTIFIEO THAT IN HIS ( UNDER
SCORED) OPINION HIS SHOULDER CONDITION WAS DUE TO THE INDUSTRIAL INJURY 

OF MARCH 4 1 197 0 • THERE WAS. NO MEDICAL EVIDENCE TO SUPPORT THI Se 
THE PHYSICIAN WHO TREATED CLAIMANT SUBSEQUENT TO THE INOUSTRIAL IN
JURY, DR• GEIST, WAS OF THE OPINION THAT IT WAS DOUBTFUL THAT CLAIM
ANT7 S CURRENT CONDITION WAS DIRECTLY RELATED TO HIS OLD INDUSTRIAL 
INJURY• 
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WCB CA E NO. 75-3026 APRIL 26, 1976

HERMAN N. GREEN, CLAIMANT
CHARL S PAULSON, CLAIMANT S ATTY,
M RT N AND SALTV IT, D F NS ATTYS,
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d Phillips,

The claima t seeks review by the board of the referee s order
which de ied claima t s claim of aggravatio .

Claima t suffered a compe sable i jury o march 4 , 1970, he

MISS D A F W DAYS FROM WORK, WAS TR AT D CONS RVATIV LY AND HIS
CLAIM WAS CLOS D ON JUN 1 7 , 1 97 0 BY A D T RMINATION ORD R WHICH
AWARD D HIM COMP NSATION FOR T MPORARY TOTAL DISABILITY. TH D T R
MINATION ORD R ADVIS D CLAIMANT THAT HIS AGGRAVATION RIGHTS WOULD
 XPIR JUN 1 6 , 1 9 7 5 .

Claima t s i dustrial i jury was diag osed as abrasio a d co 
tus on OF TH RIGHT UPP R THIRD OF HIS FOR ARM, SPRAIN OF TH RIGHT
SHOULD R AND SPRAIN OF TH C RVICAL SPIN , AGGRAVATION OF PR  XIST
ING ARTHRITIS.

O December i i , 1970 claima t was see by dr. geist who diag
 osed claima t s co ditio as a post traumatic te di itis supra
SPINATUS T NDON, RIGHT SHOULD R AND CONTUSION, RIGHT HAND. TH SHOUL
D R CONDITION HAD IMPROV D BY JANUARY 9 , 197 1 BUT ON MARCH 15, 1973
DR. G IST' S R CORDS INDICAT SYMPTOMATOLOGY AFF CTING CLAIMANT'S
LOW BACK AND RIGHT L G. TH FINAL  XAMINATION BY DR, G IST WAS IN
MAY, 1 97 5 WH N CLAIMANT SOUGHT ATT NTION FOR RIGHT SHOULD R PAIN.

Claima t sought to have his claim reope ed as a aggravatio 
CLAIM AND WAS ADVIS D ON JUN 1 2 , 1 9 7 5 BY TH BOARD THAT H MUST MAK 
A R QU ST B FOR HIS AGGRAVATION P RIOD  XPIR D ON JUN 1 6 , 1 9 7 5 AND
FORWARD SAID R QU ST TO TH  MPLOY R'S CARRI R. CLAIMANT T STIFI D
THAT, R LYING UPON THIS L TT R, H W NT IN P RSON TO TH CLAIMS
D PARTM NT OF TH CARRI R AND ADVIS D IT THAT HIS CONDITION WAS
AGGRAVAT D BUT IT WAS NOT UNTIL JUN 2 0 , 1 9 7 5 THAT H MAD A WRITT N
R QU ST THAT HIS CLAIM B R OP N D TO TH CARRI R. ON JULY 10, 1975
TH R QU ST WAS D NI D.

Claima t relies o the cha ges made by the 1 9 75 Orego legis

lature WITH R SP CT TO AGGRAVATION PROC DUR S, SAID CHANG S B CAM 
 FF CTIV JULY 1 , 1 9 7 5 AND BY TH ACT ITS LF W R MAD R TROACTIV .
TH  MPLOY R ARGU S THAT TH AGGRAVATION RIGHTS HAD  XPIR D PRIOR TO
TH  FF CTIV DAT OF TH 1 9 7 5 ACT, TH R FOR , AT TH TIM TH R QU ST
WAS MAD A M DICAL R PORT WAS R QUIR D IN ORD R TO SUPPORT SUCH
CLAIM AND NO SUCH R PORT WAS FURNISH D WITH CLAIMANT'S R QU ST.

The referee concluded that even  f the jur sd ct onal R QUIR 
M NTS HAD B  N VOID D BY TH 1 97 5 L GISLATION, CLAIMANT'S CLAIM FOR
AGGRAVATION WAS NOT SUPPORT D BY M DICAL  VID NC . TH BURD N IS
UPON CLAIMANT TO PROV TH AGGRAVATION AND IN CAS S INVOLVING MATT RS
B YOND TH KNOWL DG OF LAY P RSONS,  XP RT OPINION IS R QUIR D. TH 
R F R  FOUND THAT ALTHOUGH CLAIMANT T STIFI D THAT IN HIS (UND R
SCOR D) OPINION HIS SHOULD R CONDITION WAS DU TO TH INDUSTRIAL INJURY
OF MARCH 4 , 1 9 7 0 , TH R WAS NO M DICAL  VID NC TO SUPPORT THIS.
TH PHYSICIAN WHO TR AT D CLAIMANT SUBS QU NT TO TH INDUSTRIAL IN
JURY, DR. G IST, WAS OF TH OPINION THAT IT WAS DOUBTFUL THAT CLAIM
ANT'S CURR NT CONDITION WAS DIR CTLY R LAT D TO HIS OLD INDUSTRIAL
INJURY.
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REFEREE CONCLUDED THAT CLAIMANT HAD NOT PERFECTED HIS CLAIM 
FOR AGGRAVATION AND THE DENIAL WAS PROPER• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE, BUT NOTES THAT THE REFEREE APPARENTLY TAKES 
THE POSITION THAT BECAUSE THE REQUEST WAS MADE PRIOR TO THE EFFECTIVE 
DATE OF THE 197 5 ACT IT WOULD HAVE BEEN NECESSARY TO SUPPORT THE 

CLAIM WITH A WRITTEN MEDICAL ·OPINION• THIS IS NOT CORRECT BECAUSE OF 
THE RETROSPECTIVE NATURE OF THE ACT - HOWEVER, IN THIS CASE THE EVI
DENCE FAILED TO SHOW 0 AS A WHOLE, A WORSENING OF CLAIMANT" S CONDI
TION, THEREFORE, THE CLAIM FALLS BECAUSE OF THIS AND NOT BECAUSE OF 

THE FAILURE TO PROVIDE MEDICAL CORROBORATION WITH THE REQUEST. 

ORDER 
THE ORDER OF THE REFEREE. DATED NOVEMBER 28 0 1975 IS AFFIRMED• 

WCB CASE NO. 74-2894 

ROY IVERSON, CLAIMANT 
WILLIAM B 0 REISBICKe CLAIMANT" S ATTY0 

DEPT0 OF JUSTICE 9 DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

APRIL 26, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

CLAIMANT INITIALLY REQUESTED BOARD REVIEW OF THE REFEREE• S -
ORDER ENTERED FEBRUARY 1 0 • 1975 • WHICH SUSTAINED THE DENIAL OF CLAIM
ANT" S OCCUPATIONAL DISEASE CLAIM OF AGGRAVATION OF HIS RHEUM.ATOID 

SPONDYLITISe THERE WAS NO TRAUMA INVOLVED• JUST A GRADUAL INCREASE 
IN SYMPTOMS BECOMING SO SEVERE THAT CLAIMANT CEASED WORK AS OF JUNE 

1973. 

ON DE NOVO REVIEW 0 THE BOARD FOUND THAT THE RECORD CONTAINED 
DIAMETRICALLY OPPOSED MEDICAL OPINIONS. DR 0 RINEHART STATED CLAIM
ANT" S RHEUMATOID SPONDYLITIS WAS AGGRAVATED BY HIS EMPLOYMENT WHILE 
DR• ROSENBAUM STATED HE COULD NOT RELATE. THE ILLNESS TO CLAIMANT" S 
OCCUPATION0 THE BOARD FOUND THERE WAS INADEQUATE EXPERT MEDICAL 

TESTIMONY TO EITHER PROVE OR DISPROVE MEDICAL CAUSATION AND CONCLUDED 
THE MATTER HAD BEEN INCOMPLETELY HEARD AND bN AUGUST 4 • 197 5 RE
MANDED IT TO THE REFEREE FOR THE PURPOSE OF REFERRING CLAIMANT TO 

THE DISABILITY PREVENTION DIVISION FOR A COMPLETE WORKUP• 

PURSUANT TO THE ORDER 0 THE REFEREE REFERRED CLAIMANT TO THE 
DISABILITY PREVENTION DIVISION AND ON OR BEFORE NOVEMBER 2 8 • 197 5 HE 
RECEIVED VARIOUS DOCUMENTS_ FROM THE DISABILITY PR.EVENT ION DIVISION 
AND, UPON RECEIPT OF.CLAIMANT" S SUPPLEMENTAL BRIEF ON DECEMBER 1 8·0 

197 5 1 CLOSED THE MATTER AND ENTERED AN ORDER WHICH RATIFIED, AFFIRMED 

AND REPUBLISHED HIS ORDER ENTERED FEBRUARY 10 1 1975 • 

DR. MASON AT THE DISABILITY PREVENTION DIVISION• IN A REPORT 
DATED NOVEMBER 6 1 197 5 1 STATED HE BELIEVED DR• RINEHART STOOD PRETTY 
MUCH ALONE IN STATING ACTIVITIES AT WORK HAD AGGRAVATED THE PROGRES
SION OF CLAIMANT" S RHEUMATOID SPONDYLITIS - HE FELT THE GENERAL CON

SENSUS OF MEDICAL OPINION WAS THE REVERSE OF THIS STATEMENT• HE 
FELT THAT THE NATURAL PROGRESSION OF THE DISEASE WOULD PRODUCE IN

CREASING DEGREE OF PAINFUL SYMPTOMS AND INCREASING LIMITATION OF 
MOTION WHICH CAUSED CLAIMANT HIS INCREASING DISABILITY DUE TO WORK• 
HE BELIEVED THAT MOST OF THE MEDICAL PROFESSION AGREED WITH DR 0 

ROSENBAUM' S STATEMENT THAT DOCTORS SEE THIS DISEASE, 10 Ee I RHEUMA
TOID SP0NDYL.ITIS 1 PROGRESSING IN THE SAME MANNER IN PEOPLE WHO ARE 

SEDENTARY AND NOT WORKING AND NOT BEING EXPOSED TO WORK STRESSES• 

THE REFEREE FOUND THAT CLAIMANT WAS MORE SYMPTOMATIC AFTER 
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The referee co cluded that claima t had  ot perfected his claim

FOR AGGRAVATION AND TH D NIAL WAS PROP R.

The board, o de  ovo review, affirms the fi di gs a d co clu
s ons OF TH R F R  , BUT NOT S THAT TH R F R  APPAR NTLY TAK S
TH POSITION THAT B CAUS TH R QU ST WAS MAD PRIOR TO TH  FF CTIV 
DAT OF TH 1 9 7 5 ACT IT WOULD HAV B  N N C SSARY TO SUPPORT TH 
CLAIM WITH A WRITT N M DICAL OPINION, THIS IS NOT CORR CT B CAUS OF
TH R TROSP CTIV NATUR OF TH ACT HOW V R, IN THIS CAS TH  VI
D NC FAIL D TO SHOW, AS A WHOL , A WORS NING OF CLAIMANT S CONDI
TION, TH R FOR , TH CLAIM FALLS B CAUS OF THIS AND NOT B CAUS OF
TH FAILUR TO PROVID M DICAL CORROBORATION WITH TH R QU ST.

ORDER
The order of the referee d ted November 2s, 197 is  ffirmed.

WCB CA E NO. 74-2894 APRIL 26, 1976

ROY IV RSON, CLAIMANT
WILLIAM B. R ISBICK, CLAIMANT S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d Phillips.

Claima t i itially requested board review of the referee s

ORD R  NT R D F BRUARY 1 0 , 1 975 , WHICH SUSTAIN D TH D NIAL OF CLAIM
ANT S OCCUPATIONAL DIS AS CLAIM OF AGGRAVATION OF HIS RH UMATOID
SPONDYLITIS, TH R WAS NO TRAUMA INVOLV D, JUST A GRADUAL INCR AS 
IN SYMPTOMS B COMING SO S V R THAT CLAIMANT C AS D WORK AS OF JUN 
1 9 7 3 .

O de  ovo review, the board fou d that the record co tai ed

DIAM TRICALLY OPPOS D M DICAL OPINIONS. DR. RIN HART STAT D CLAIM
ANT' S RH UMATOID SPONDYLITIS WAS AGGRAVAT D BY HIS  MPLOYM NT WHIL 
DR. ROS NBAUM STAT D H COULD NOT R LAT TH ILLN SS TO CLAIMANT S
OCCUPATION. TH BOARD FOUND TH R WAS INAD QUAT  XP RT M DICAL
T STIMONY TO  ITH R PROV OR DISPROV M DICAL CAUSATION AND CONCLUD D
TH MATT R HAD B  N INCOMPL T LY H ARD AND ON AUGUST 4 , 1 97 5 R 
MAND D IT TO TH R F R  FOR TH PURPOS OF R F RRING CLAIMANT TO
TH DISABILITY PR V NTION DIVISION FOR A COMPL T WORKUP.

Pursu nt to the order, the referee referred cl im nt to the
DISABILITY PR V NTION DIVISION AND ON OR B FOR NOV MB R 2 8 , 1 97 5 H 
R C IV D VARIOUS DOCUM NTS FROM TH DISABILITY PR V NTION DIVISION
AND, UPON R C IPT OF CLAIMANT S SUPPL M NTAL BRI F ON D C MB R 18,
1 9 7 5 , CLOS D TH MATT R AND  NT R D AN ORD R WHICH RATIFI D, AFFIRM D
AND R PUBLISH D HIS ORD R  NT R D F BRUARY 1 0 , 1 9 7 5 .

Dr. MASON AT TH DISABILITY PR V NTION DIVISION, IN a R PORT
DAT D NOV MB R 6 , 1 9 75 , STAT D H B LI V D DR. RIN HART STOOD PR TTY
MUCH ALON IN STATING ACTIVITI S AT WORK HAD AGGRAVAT D TH PROGR S
SION OF CLAIMANT S RH UMATOID SPONDYLITIS H F LT TH G N RAL CON
S NSUS OF M DICAL OPINION WAS TH R V RS OF THIS STAT M NT. H 
F LT THAT TH NATURAL PROGR SSION OF TH DIS AS WOULD PRODUC IN
CR ASING D GR  OF PAINFUL SYMPTOMS AND INCR ASING LIMITATION OF
MOTION WHICH CAUS D CLAIMANT HIS INCR ASING DISABILITY DU TO WORK.
H B LI V D THAT MOST OF TH M DICAL PROF SSION AGR  D WITH DR.
ROS NBAUM'S STAT M NT THAT DOCTORS S  THIS DIS AS , I.  ., RH UMA
TOID SPONDYLITIS, PROGR SSING IN TH SAM MANN R IN P OPL WHO AR 
S D NTARY AND NOT WORKING AND NOT B ING  XPOS D TO WORK STR SS S.

The referee fou d that claima t was more symptomatic after
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RATHER THAN AFTER WORK ACTIVITY AND CONCLUDED THAT THE WORK 
ACTIVITY DID NOT AGGRAVATE OR I LIGHT UP 1 CLAIMANT'S RHEUMATOID SPON
DYLITISe HE CONCLUDED, AS HE HAD DONE IN HIS FIRST ORDER, THAT THE 
DENIAL BY THE STATE ACCIDENT INSURANCE FUND SHOULD BE SUSTAINED• 

THE BOARD 1 ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 31 1 197 5 IS AFFIRMED• 

WCB CASE NO. 75-990 APRIL 26, 1976 

TOMMY G. PAYNE, CLAIMANT 
ORDER 

THE ABOVE ENTITLED MATTER COMING ON BEFORE THE WORKMEN'S 
COMPENSATION BOARD ON A STIPULATION OF THE PARTIES TO THE EFFECT 
THAT THE ORDER ON REVIEW, DATED MARCH 2 9 1 197 6 1 SHOULD BE RESCINDED 
AND IN LIEU THEREOF, THE CLAIMANT'S AWARD OF PERMANENT PARTIAL DIS
ABILITY FOR LOSS OF A LEG SHOULD BE INCREASED FROM 2 0 PER CENT LOSS 
LEG TO 40 PER CENT 1 NOW THEREFORE IT IS HEREBY 

ORDERED THAT THE ORDER OF THE WORKMEN 1 S COMPENSATION BOARD 
DATED MARCH 2 9 1 1976 1 SHALL BE AND HEREBY IS RESCINDED AND THE STI.P
ULATION OF THE PARTIES TO THE EFFECT THAT THE CLAIMANT SHOULD RE
CEIVE A PERMANENT PARTIAL DISABILITY AWARD OF 4 0 PER CENT LOSS OF A 
LEG BEING AN INCREASE OF 2 0 PER CENT SHALL BE AND HEREBY IS APPROVED 
AND THE REQUEST FOR REVIEW IS DISMISSED• 

WCB CASE NO. 75-2 969 

MARY E. THOMAS, CLAIMANT 
JAY EDWARDS, CLAIMANT'S ATTYe 
TOM Pe PRICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

APRIL 26, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS• 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
REMANDED CLAIMANT'S CLAIM TO THE EMPLOYER TO BE REOPENED •FOR VOCA
TIONAL REHAB ILi TAT iON PURSUANT TO ORS 6 5 6 • 2. 6 8 AND OAR 4 3 6_-6 I I ORDERED 
THE EMPLOYER TO PAY CLAIMAN.T TEMPORARY TOTAL DISABILITY COMPENSATION 
COMMENCING WITH THE DATE THE: BOARD AUTHORIZED SUCH A PROGRAM· 

OF VOCATIONAL REHABILITATION AS AGREED UPON BETWEEN CLAIMANT AND THE 
DIVISION OF VOCATIONAL REHABILITATION AND AWARDED CLAIMANT'S ATTORNEY 
2 5 PER CENT OF ALL TEMPORARY TOTAL DISABILITY COMPENSATION PAY
ABLE TO CLAIMANT BY THE TERMS 'OF HIS ORDER TOGETHER WITH 2 5 PER CENT 
OF ANY PERMANENT PARTIAL DISABILITY AWARD CLAIMANT MAY BE AWARDED 
WHEN HER CLAIM IS SUBSEQUENTLY CLOSED PURSUANT TO ORS 6 5 6 • 2 6 8 • 

CLAIMANT CONTENDS SHE SHOULD HAVE BEEN AWARDED ADDITIONAL 
TEMPORARY TOTAL DISABILITY COMPENSATION, PENALTIES AND ATTORNEY FEES• 

CLAIMANT HAD SUFFERED A. BURN TO HER RIGHT ARM AND NECK FOR 
WHICH HER CLAIM WAS ACCEPTED AND FOR WHICH SHE IS CONTINUING TO RE
CEIVE PSYCHIATRIC CARE• THAT CLAIM HAS NOT BEEN CLOSED 1 HOWEVER, 
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R ST RATH R THAN AFT R WORK ACTIVITY AND CONCLUD D THAT TH WORK
ACTIVITY DID NOT AGGRAVAT OR LIGHT UP1 CLAIMANT S RH UMATOID SPON
DYLITIS, H CONCLUD D, AS H HAD DON IN HIS FIRST ORD R, THAT TH 
D NIAL BY TH STAT ACCID NT INSURANC FUND SHOULD B SUSTAIN D,

The bo rd, on de novo review,  ffirms  nd  dopts the findings
AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee dated December 31 , i 9 7 5 is affirmed.

WCB CA E NO. 75-990 APRIL 26, 1976

TOMMY G. PAYNE, CLAIMANT
ORD R

The ABOV  NTITL D MATT R COMING ON B FOR TH WORKM N* S
COMP NSATION BOARD ON A STIPULATION OF TH PARTI S TO TH  FF CT
THAT TH ORD R ON R VI W, DAT D MARCH 2 9 , 1 9 76 , SHOULD B R SCIND D
AND IN LI U TH R OF, TH CLAIMANT S AWARD OF P RMAN NT PARTIAL DIS
ABILITY FOR LOSS OF A L G SHOULD B INCR AS D FROM 2 0 P R C NT LOSS
L G TO 4 0 P R C NT, NOW TH R FOR IT IS H R BY

Ordered th t the order of the workmen’s compens tion bo rd
DAT D MARCH 2 9 , 1 9 76 , SHALL B AND H R BY IS R SCIND D AND TH STIP
ULATION OF TH PARTI S TO TH  FF CT THAT TH CLAIMANT SHOULD R 
C IV A P RMAN NT PARTIAL DISABILITY AWARD OF 4 0 P R C NT LOSS OF A
L G B ING AN INCR AS OF 2 0 P R C NT SHALL B AND H R BY IS APPROV D
AND TH R QU ST FOR R VI W IS DISMISS D.

WCB CA E NO. 75-2969 APRIL 26, 1976

MARY E. THOMA , CLAIMANT
JAY EDWARDS, CLAIMANT S ATTY.
TOM P. PRICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members moore a d Phillips.

The claima t seeks board review of the referee’s order which
R MAND D CLAIMANT S CLAIM TO TH  MPLOY R TO B R OP N D FOR VOCA
TIONAL R HABILITATION PURSUANT TO ORS 6 5 6.2 6 8 AND OAR 4 3 6 -6 1 , ORD R D
TH  MPLOY R TO PAY CLAIMANT T MPORARY TOTAL DISABILITY COMP NSATION
COMM NCING WITH TH DAT TH BOARD AUTHORIZ D SUCH A PROGRAM
OF VOCATIONAL R HABILITATION AS AGR  D UPON B TW  N CLAIMANT AND TH 
DIVISION OF VOCATIONAL R HABILITATION AND AWARD D CLAIMANT S ATTORN Y
2 5 P R C NT OF ALL T MPORARY TOTAL DISABILITY COMP NSATION PAY
ABL TO CLAIMANT BY TH T RMS OF HIS ORD R TOG TH R WITH 25 P R C NT
OF ANY P RMAN NT PARTIAL DISABILITY AWARD CLAIMANT MAY B AWARD D
WH N H R CLAIM IS SUBS QU NTLY CLOS D PURSUANT TO ORS 656.268.

Cl im nt contends she should h ve been  w rded  ddition l
TEMPORARY TOTAL DISABILITY COMPENSATION, PENALTIES AND ATTORNEY FEES.

Cl im nt h d suffered  burn to her right  rm  nd neck for
WHICH HER CLAIM WAS ACCEPTED AND FOR WHICH SHE IS CONTINUING TO RE
CEIVE PSYCHIATRIC CARE. THAT CLAIM HAS NOT BEEN CLOSED, HOWEVER,
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CLAIMANT RETURNED TO WORK TRANSFERRING TO A DIFFERENT DEPARTMENT 
AND WHILE AT WORK SUSTAINED AN INJURY TO HER UPPER LUMBAR AND LOWER 

DORSAL BACK IN DECEMBER 197 4 • SHE AGAIN RETURNED TO WORK AFTER A 
COUPLE OF WEEKS AND WORKED UNTIL FEBRUARY 2 8 1 197 5 WHEN SHE AGAIN 

INJURED THE SAME AREA OF HER SPINE WHILE LIFTING SOME ARTICLES• CLAIM
ANT HAS NOT WORKED SINCE MARCH 3, 197 5 • 

CLAIMANT FIRST CONSULTED DR 0 RAY, AN OBSTETRICIAN AND GYNE
COLOGIST, FOR HER STRAIN INJURIES 0 IN JUNE 1975 THE EMPLOYER REFERRED 
CLAIMANT TO DR 0 PASQUESI WHO WAS UNABLE TO FIND ANY MEASURABLE PHY
SICAL IMPAIRMENT AND EXPRESSED HIS OPINION THAT THE TREATMENT CLAIM
ANT WAS RECEIVING WAS PALLIATIVE RATHER THAN CURATIVE AND RECOMMENDED 
HER CLAIM BE CLOSED 0 DR 0 RAY AGREED WITH DR 0 PASQUESl 0 THE DECEMBER 
6 1 197 5 CLAIM WAS CLOSED BY A DETERMINATION ORDER MAILED FEBRUARY 14 1 

1975 WHICH AWARDED CLAIMANT TIME LOSS ONLY 0 THE FEBRUARY 28 1 1975 
CLAIM WAS CLOSED BY A DETERMINATION ORDER MAILED JULY 16 0 1975 AWARD
ING Tl ME LOSS FROM MARCH 3 0 1 9 7 5 THROUGH JUNE 1 2 0 1975 BUT NO AWARD 
FOR PERMANENT DISABILITY. 

THE CLAIMANT REQUESTED A HEARING ON THE ADEQUACY OF BOTH DETER
MINATION ORDERS AND ALLEGING SHE WAS IN NEED OF FURTHER MEDICAL CARE 
AND TREATMENT AND PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSA

TION, PENAL TIES AND ATTORNEY'S FEES 0 A FEW DAYS PRIOR TO THE HEARING 

CLAIMANT'S ATTORNEY REFERRED CLAIMANT TO THE DISABILITY PREVENTION 

DIVISION AND THE HEARING WAS CONTINUED UNTIL REPORTS WERE RECEIVED• 

CLAIMANT WAS REFERRED TO A SERVICE COORDINATOR WHO, ON OCTOBER 23 1 
1975 1 REFERRED CLAIMANT TO THE DIVISION OF VOCATIONAL REHABILITATION 0 

THE REFEREE FOUND THAT CLAIMANT HAD NOT BEEN SEEN BY DR 0 RAY 
SINCE JULY 2 2 1 1 9 7 5 AND THAT NONE OF THE MEDICAL RE PORTS INDICATED 
CLAIMANT WOULD BENEFIT FROM ANY MEDICAL TREATMENT 0 HE FOUND NO 
EVIDENCE TO SUPPORT HER CONTENTION THAT SHE WAS IN NEED OF FURTHER 

MEDICAL CARE AND TREATMENT AS A RESULT OF EITHER OF THE TWO INDUS
TRIAL INJURIES• 

THE REFEREE FURTHER FOUND THAT SINCE THE BOAR �' S SERVICE COOR
DINATOR HAD REFERRED CLAIMANT TO THE DIVISION OF VOCATIONAL REHABILI
TATION1 • AN AUTHORIZED VOCATIONAL REHABILITATION PROGRAM' WAS TO BE 
ANTICIPATED 0 HE FOUND CLAIMANT ENTITLED TO HAVE HER CLAIM REOPENED 
FOR THE PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION AS SOON 

AS CLAIMANT AND THE DIVISION OF VOCATIONAL REHABILITATION AGREED UPON 
A TRAINING PROGRAM AND SAID PROGRAM WAS AUTHORIZED BY THE BOARD• 

WITH RESPECT TO CLAIMANT'S CONTENTION THAT SHE JS ENTITLED TO 
AN AWARD FOR PERMANENT DISABILITY, THE REFEREE FOUND IT WOULD BE 
IMPROPER TO EVALUATE HER PERMANENT DISABILITY UNTIL THE AUTHORIZED 

PROGRAM OF VOCATIONAL REHABILITATION HAD BEEN COMPLETED• 

CLAIMANT CONTENDS SHE IS ENTITLED TO PENALTIES ANO ATTORNEY'S 
FEES 0 ASSERTING THAT THE EMPLOYER FAILED TO INITIATE A VOCATIONAL 

REHABILITATION INQUIRY WHICH RESULTED IN A WRONGFUL AND PREMATURE 
CLOSURE OF HER CLAIMS• THE REFEREE FOUND THAT THE INFORMATION AVAIL
ABLE TO THE EMPLOYER AND TO THE BOARD PRIOR TO CLOSURE DID NOT 
SUPPORT THIS CONTENTION• DR 0 PASQUESI FOUND NO MEASURABLE PHYSICAL 

IMPAIRMENT AND THE REFEREE GAVE VERY LITTLE, IF ANY, WEIGHT TO 

CLAIMANT'S STATEMENT THAT DR 0 PASQUESI' S EXAMINATION OF HER WAS 

SUPERFICIAL• 

CLAIMANT HAD ADVISED THE PERSONNEL AT THE DISABILITY PREVEN
TION DIVISION THAT DR 0 RAY HAD RELEASED HER TO RETURN TO FUL.L TIME 
EMPLOYMENT WITH CERTAIN RESTRICTIONS AGAINST HIS MEDICAL JUDGMENT 
AND ONLY BECAUSE OF HER URGING, IMPLYING THAT THE EMPLOYER SHOULD 
HAVE KNOWN THAT CLAIMANT HAD PERSUADED DRe RAY TO RELEASE HER TO 
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claima t retur ed to work tra sferri g to a differe t departme t
AND WHIL AT WORK SUSTAIN D AN INJURY TO H R UPP R LUMBAR AND LOW R
DORSAL BACK IN D C MB R 1 974 . SH AGAIN R TURN D TO WORK AFT R A
COUPL OF W  KS AND WORK D UNTIL F BRUARY 2 8 , 1 97 5 WH N SH AGAIN
INJUR D TH SAM AR A OF H R SPIN WHIL LIFTING SOM ARTICL S. CLAIM
ANT HAS NOT WORK D SINC MARCH 3 , 1 97 5 .

Claima t first co sulted dr. ray, a obstetricia a d gy e
colog st, FOR H R STRAIN INJURI S. IN JUN 1 975 TH  MPLOY R R F RR D
CLAIMANT TO DR. PASQU SI WHO WAS UNABL TO FIND ANY M ASURABL PHY
SICAL IMPAIRM NT AND  XPR SS D HIS OPINION THAT TH TR ATM NT CLAIM
ANT WAS R C IVING WAS PALLIATIV RATH R THAN CURATIV AND R COMM ND D
H R CLAIM B CLOS D. DR, RAY AGR  D WITH DR. PASQU SI. TH D C MB R
6 , 1 97 5 CLAIM WAS CLOS D BY A D T RMINATION ORD R MAIL D F BRUARY 14,
1 97 5 WHICH AWARD D CLAIMANT TIM LOSS ONLY. TH F BRUARY 2 8 , 1 97 5
CLAIM WAS CLOS D BY A D T RMINATION ORD R MAIL D JULY 1 6 , 1 9 75 AWARD
ING TIM LOSS FROM MARCH 3 , 1 9 7 5 THROUGH JUN 1 2 , 1 9 75 BUT NO AWARD
FOR P RMAN NT DISABILITY.

The cla mant requested a hear ng on the adequacy OF BOTH D T R
MINATION ORD RS AND ALL GING SH WAS IN N  D OF FURTH R M DICAL CAR 
AND TR ATM NT AND PAYM NT OF T MPORARY TOTAL DISABILITY COMP NSA
TION, P NALTI S AND ATTORN Y' S F  S. A F W DAYS PRIOR TO TH H ARING
CLAIMANT S ATTORN Y R F RR D CLAIMANT TO TH DISABILITY PR V NTION
DIVISION AND TH H ARING WAS CONTINU D UNTIL R PORTS W R R C IV D.
CLAIMANT WAS R F RR D TO A S RVIC COORDINATOR WHO, ON OCTOB R 2 3 ,
1 97 5 , R F RR D CLAIMANT TO TH DIVISION OF VOCATIONAL R HABILITATION.

The referee found th t cl im nt h d not been seen by dr. r y
SINC JULY 22 , 1 9 7 5 AND THAT NON OF TH M DICAL R PORTS INDICAT D
CLAIMANT WOULD B N FIT FROM ANY M DICAL TR ATM NT. H FOUND NO
 VID NC TO SUPPORT H R CONT NTION THAT SH WAS IN N  D OF FURTH R
M DICAL CAR AND TR ATM NT AS A R SULT OF  ITH R OF TH TWO INDUS
TRIAL INJURI S.

The referee further fou d that si ce the board s service coor
d nator HAD R F RR D CLAIMANT TO TH DIVISION OF VOCATIONAL R HABILI
TATION, 'AN AUTHORIZ D VOCATIONAL R HABILITATION PROGRAM WAS TO B 
ANTICIPAT D. H FOUND CLAIMANT  NTITL D TO HAV H R CLAIM R OP N D
FOR TH PAYM NT OF T MPORARY TOTAL DISABILITY COMP NSATION AS SOON
AS CLAIMANT AND TH DIVISION OF VOCATIONAL R HABILITATION AGR  D UPON
A TRAINING PROGRAM AND SAID PROGRAM WAS AUTHORIZ D BY TH BOARD.

With respect to cl im nt’s contention th t she is entitled to
AN AWARD FOR P RMAN NT DISABILITY, TH R F R  FOUND IT WOULD B 
IMPROP R TO  VALUAT H R P RMAN NT DISABILITY UNTIL TH AUTHORIZ D
PROGRAM OF VOCATIONAL R HABILITATION HAD B  N COMPL T D.

Claima t co te ds she is e titled to pe alties a d attor ey s
F  S, ASS RTING THAT TH  MPLOY R FAIL D TO INITIAT A VOCATIONAL
R HABILITATION INQUIRY WHICH R SULT D IN A WRONGFUL.AND PR MATUR 
CLOSUR OF H R CLAIMS. TH R F R  FOUND THAT TH INFORMATION AVAIL
ABL TO TH  MPLOY R AND TO TH BOARD PRIOR TO CLOSUR DID NOT
SUPPORT THIS CONT NTION. DR. PASQU SI FOUND NO M ASURABL PHYSICAL
IMPAIRM NT AND TH R F R  GAV V RY LITTL , IF ANY, W IGHT TO
CLAIMANT S STAT M NT THAT DR. PASQU SI' S  XAMINATION OF H R WAS
SUP RFICIAL.

Claima t had advised the perso  el at the disability preve 
t on DIVISION THAT DR. RAY HAD R L AS D H R TO R TURN TO FULL TIM 
 MPLOYM NT WITH C RTAIN R STRICTIONS AGAINST HIS M DICAL JUDGM NT
AND ONLY B CAUS OF H R URGING, IMPLYING THAT TH  MPLOY R SHOULD
HAV KNOWN THAT CLAIMANT HAD P RSUAD D DR. RAY TO R L AS H R TO
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TIME WORK EVEN THOUGH SHE WAS NOT ACTUALLY ABLE TO DO so. THE 

REFEREE FOUND THAT DR• RAY'S LETTER, DATED JULY 2 9 1 1 9 7 5 1 WAS UNAM

BIGUOUS - IN IT HE STATED CLAIMANT HAD BEEN RELEASED AND COULD RETURN 

TO FULL TIME WORK WITH A LIMITATION OF HEAVY LIFTING OR PULLING• HE 

CONCLUDED THERE WAS NO BASIS FOR THE AWARD OF PENALTIES OR ATTORNEY 

FEES. 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT IS MEDICALLY 

STATIONARY INSOFAR AS HER DECEMBER 6 1 1974 AND FEBRUARY 28 1 1975 

INDUSTRIAL INJURIES ARE CONCERNED AND WAS ON THE DATE THE DETERMINA

TION ORDERS WITH RESPECT TO EACH INJURY WERE MAILED - HOWEVER, ON 

OCTOBER 23, 1975 1 CLAIMANT WAS REFERRED TO THE DIVISION OF VOCATIONAL 

REHABILITATION• 

THE BOARD FINDS THAT WHEN THE CARRIER REQUESTED A DETERMINA-,

TION WITH RESPECT TO THE FEBRUARY 2 8, 1975 INJURY, IT INDICATED ON THE 

REQUEST, 'CLAIMANT HAS ELECTED NOT TO RETURN TO WORK. SEE MEDICAL 

REPORT•' THE MEDICAL REPORT FROM DR• RAY, DATED MAY 1 6 t 197 5, INDI

CATED CLAIMANT COULD WORK HALF DAYS - ON MAY 2 0, 1 9 7 5 CLAIMANT WAS 

ADVISED BY THE EMPLOYER THAT ITS PRESENT POLICY WAS NOT TO EMPLOY 

PART TIME HELP AND IT REGRETTED TO INFORM CLAIMANT IT WAS UNABLE TO 

REE MP LOY HER• ON JULY 2 9, 1 9 7 5 DR 0 RAY RE PORTED THAT CLAIMANT HAD 

BEEN RELEASED AND COULD RETURN TO FULL TIME WORK BUT, IN HIS OPINION, 

SHE SHOULD NOT DO ANY TYPE OF WORK WHERE SHE WOULD BE SUBJECTED TO 

HEAVY LIFTING OR PULLING• ON AUGUST 15 • 1975 THE EMPLOYER AGAIN RE

PLIED, INFORMING CLAIMANT THAT IT WAS UNABLE TO RETURN CLAIMANT TO 

HER FORMER POSITION AS THAT JOB, LIKE ALL OF THE JOBS AT THE EMPLOYER 1 S 

PLACE OF BUSINESS 0 REQUIRED THAT EMPLOYES DO SOME HEAVY LIFTING• 

FURTHERMORE, WHEN THE EMPLOYER SUBMITTED ITS REQUEST FOR FINAL DE

TERMINATION IT NEGLECTED TO FILL IN THE SECTION OF THE FORM WHICH MUST 

BE COMPLETED WHEN THE WORKER IS OFF FOR 90 DAYS OR WHEN NEED FOR 

VOCATIONAL REHABILITATION BECOMES EVIDENT - HAD IT DONE so, IT WOULD 

HAVE HAD TO RELY ON THE FIRST RELEASE BY THE DOCTOR WHICH ALLOWED 

CLAIMANT TO WORK PART TIME AND ON THE SUBSEQUENT RELEASE ALLOWING 

CLAIMANT TO RETURN TO FULL TIME WORK WITH THE RESTRICTIONS ON LIFT-

ING AND PULLING 0 IT WOULD ALSO HAVE HAD TO INDICATE THEREON WHETHER 

IT, THE EMPLOYER, HAD INDICATED WHETHER IT WOULD REEMPLOY THE WORKER 

AT A JOB WITHIN HER PHYSICAL LIMITATIONS AND IF NOT, EXPLAIN WHY. 

THE BOARD CONCLUDES THE CONDUCT OF THE EMPLOYER, ESPECIALLY 

IN FAILING TO COMPLETE THE FORM REQUESTING THE FINAL DETERMINATION, 

MISLED THE EVALUATION DIVISION OF THE BOARD• CLAIMANT 1 S VOCATIONAL 

HANDICAP WAS APPARENT TO THE REFEREE, AS EVIDENCED BY THE CONTENTS 

OF HIS OPINION AND ORDER - HAD THE EMPLOYER PROPERLY COMPLETED THE 

REQUEST FOR FINAL DETERMINATION, IT WOULD HAVE BEEN EQUALLY APPARENT 

TO THE BOARD AT THE TIME OF THE REQUESTED CLOSURE. 

CLAIMANT'S TEMPORARY TOTAL DISABILITY COMPENSATION CEASED ON 

JULY 1 2 t I 97 5 AND DID NOT BECOME AVAILABLE UNTIL SUBSEQUENT TO THE 

REFEREE'S ORDER DATED NOVEMBER 18, I 975, THEREFORE, FOR A PERIOD IN 

EXCESS OF FOUR MONTHS CLAIMANT WAS WITHOUT EMPLOYMENT, COMPENSA

TION OR ASSISTANCE IN SEEKING VOCATIONAL REHABILITATION• 

THE BOARD CONCLUDES THAT THE DETERMINATION ORDER MAILED JULY 

16 1 197 5 PREMATURELY CLOSED CLAIMANT'S CLAIM AND CLAIMANT IS EN

TITLED TO RECEIVE TEMPORARY TOTAL DISABILITY COMPENSATION FROM JUNE 

t 3 1 t 9 7 5 AND UNTIL SHE COMPLETES OR IS TERMINATED FROM A PROGRAM 

OF VOCATIONAL REHABILITATION AUTHORIZED BY THE BOARD• THE BOARD FUR

THER CONCLUDES THA_T THE EMPLOYER MAY BE ENTITLED TO REIMBURSEMENT 

FOR COMPENSATION PAID DURING REHABILITATION UNDER THE PROVISIONS OF 

OAR 4 3 6 -6 1 -0 5 5 • 
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FULL. TIME WORK EVEN THOUGH SHE W S NOT  CTU LLY  BLE TO DO SO. THE
REFEREE FOUND TH T DR, R Y1 S LETTER, D TED JULY 2 9 , 1 9 7 5 , W S UN M
BIGUOUS IN IT HE ST TED CL IM NT H D BEEN RELE SED  ND COULD RETURN
TO FULL TIME WORK WITH  LIMIT TION OF HE VY LIFTING OR PULLING. HE
CONCLUDED THERE W S NO B SIS FOR THE  W RD OF PEN LTIES OR  TTORNEY
FEES.

The boar , on  e novo review, fin s that claimant is me ically

ST TION RY INSOF R  S HER DECEMBER 6, 1974  ND FEBRU RY 2 8 , 1 975
INDUSTRI L INJURIES  RE CONCERNED  ND W S ON THE D TE THE DETERMIN 
TION ORDERS WITH RESPECT TO E CH INJURY WERE M ILED HOWEVER, ON
OCTOBER 2 3 , 1 9 75 , CL IM NT W S REFERRED TO THE DIVISION OF VOC TION L
REH BILIT TION.

The BO RD FINDS TH T when the carrier requested a DETERMIN 

TION WITH RESPECT TO THE FEBRU RY 2 8 , 1 9 75 INJURY, IT INDIC TED ON THE
REQUEST, CL IM NT H S ELECTED NOT TO RETURN TO WORK. SEE MEDIC L
REPORT.* THE MEDIC L REPORT FROM DR. R Y, D TED M Y 1 6 , 1 9 75 , INDI
C TED CL IM NT COULD WORK H LF D YS ON M Y 2 0 , 1 9 75 CL IM NT W S
 DVISED BY THE EMPLOYER TH T ITS PRESENT POLICY W S NOT TO EMPLOY
P RT TIME HELP  ND IT REGRETTED TO INFORM CL IM NT IT W S UN BLE TO
REEMPLOY HER. ON JULY 2 9 , 1 9 75 DR. R Y REPORTED TH T CL IM NT H D
BEEN RELE SED  ND COULD RETURN TO FULL TIME WORK BUT, IN HIS OPINION,
SHE SHOULD NOT DO  NY TYPE OF WORK WHERE SHE WOULD BE SUBJECTED TO
HE VY LIFTING OR PULLING. ON  UGUST 1 5 , 1 9 7 5 THE EMPLOYER  G IN RE
PLIED, INFORMING CL IM NT TH T IT W S UN BLE TO RETURN CL IM NT TO
HER FORMER POSITION  S TH T JOB, LIKE  LL OF THE JOBS  T THE EMPLOYER S
PL CE OF BUSINESS, REQUIRED TH T EMPLOYES DO SOME HE VY LIFTING.
FURTHERMORE, WHEN THE EMPLOYER SUBMITTED ITS REQUEST FOR FIN L DE
TERMIN TION IT NEGLECTED TO FILL IN THE SECTION OF THE FORM WHICH MUST
BE COMPLETED WHEN THE WORKER IS OFF FOR 9 0 D YS OR WHEN NEED FOR
VOC TION L REH BILIT TION BECOMES EVIDENT H D IT DONE SO, IT WOULD
H VE H D TO RELY ON THE FIRST RELE SE BY THE DOCTOR WHICH  LLOWED
CL IM NT TO WORK P RT TIME  ND ON THE SUBSEQUENT RELE SE  LLOWING
CL IM NT TO RETURN TO FULL TIME WORK WITH THE RESTRICTIONS ON LIFT
ING  ND PULLING, IT WOULD  LSO H VE H D TO INDIC TE THEREON WHETHER
IT, THE EMPLOYER, H D INDIC TED WHETHER IT WOULD REEMPLOY THE WORKER
 T  JOB WITHIN HER PHYSIC L LIMIT TIONS  ND IF NOT, EXPL IN WHY.

The BO RD CONCLUDES THE CONDUCT OF THE EMPLOYER, ESPECI LLY

IN F ILING TO COMPLETE THE FORM REQUESTING THE FIN L DETERMIN TION,
MISLED THE EV LU TION DIVISION OF THE BO RD. CL IM NT'S VOC TION L
H NDIC P W S  PP RENT TO THE REFEREE,  S EVIDENCED BY THE CONTENTS
OF HIS OPINION  ND ORDER H D THE EMPLOYER PROPERLY COMPLETED THE
REQUEST FOR FIN L DETERMIN TION, IT WOULD H VE BEEN EQU LLY  PP RENT
TO THE BO RD  T THE TIME OF THE REQUESTED CLOSURE.

Claimant s temporary total  isability compensation cease on

JULY 1 2 , 1 97 5  ND DID NOT BECOME  V IL BLE UNTIL SUBSEQUENT TO THE
REFEREE S ORDER D TED NOVEMBER 18, 1975, THEREFORE, FOR  PERIOD IN
EXCESS OF FOUR MONTHS CL IM NT W S WITHOUT EMPLOYMENT, COMPENS 
TION OR  SSIST NCE IN SEEKING VOC TION L REH BILIT TION.

The boar conclu es that the  etermination or er maile july
1 6 , 1 9 7 5 PREM TURELY CLOSED CL IM NT* S CL IM  ND CL IM NT IS EN
TITLED TO RECEIVE TEMPOR RY TOT L DIS BILITY COMPENS TION FROM JUNE
1 3 , 1 975  ND UNTIL SHE COMPLETES OR IS TERMIN TED FROM  PROGR M
OF VOC TION L REH BILIT TION  UTHORIZED BY THE BO RD. THE BO RD FUR
THER CONCLUDES TH T THE EMPLOYER M Y BE ENTITLED TO REIMBURSEMENT
FOR COMPENS TION P ID DURING REH BILIT TION UNDER THE PROVISIONS OF
O R 4 3 6 6 1 05 5 .
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ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 18 1 1 975 IS MODIFIED• 

THE DETERMINATION ORDER MAILED JULY 1 6 • 197 S IS SET ASIDE IN ITS 
ENTIRETY AND THE EMPLOYER SHALL PAY CLAIMANT COMPE:NSATION FOR TEM
PORARY TOTAL DISABILITY COMMENCING JUNE 13 • 1975 AND UNTIL CLAIMANT 
COMPLETES OR IS TERMINATED FROM A PROGRAM OF VOCATIONAL REHABILITA
TION. AUTHORIZED BY THE BOARD AND HER CLAIM IS CLOSED PURSUANT TO ORS 

656.268. 

THE EMPLOYER MAY APPLY FOR REIMBURSEMENT OF COMPENSATION PAID 
CLAIMANT DURING THE PERIOD OF REHABILITATION UNDER THE PROVISIONS ·oF 
OAR 4 3 6 -6 1 -0 5 5 • 

IN ALL OTHER RESPECTS THE ORDER OF THE REFEREE IS_ AFFIRMED• 

WCB CASE NO. 74-1677 

ORDEN HASTINGS, CLAIMANT 
COONS, COLE AND ANDERSON, 

CLAIMANT• S A TTYS• 

DEPT• OF JUSTICE 9 DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

APRIL 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE• S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY 
DISABLED, AS DEFINED BY ORS 6 5 6 • 2 0 6. 1 AS OF APRIL 15 1 197 4 • 

CLAIMANT, WHO AT THE TIME OF THE HEARING WAS 5 8 YEARS OLD, 
SUFFERED A COMPENSABLE INJURY IN JUNE· 197 t WHEN HE WAS STABBED IN THE 
ABDOMEN BY A SPLINTERED PIECE OF LUMBER AND WAS HOSPITALIZED FOR SUR
GERY INCLUDING LIVER REPAIR• BY JULY CLAIMANT WAS BELIEVED TO HAVE 
MADE A NEAR RECOVERY WITH NO PERMANENT IMPAIRMENT EXPECTED0 IN SEP
TEMBER CLAIMANT ATTEMPTED TO RETURN TO HIS JOB BUT WAS UNABLE TO DO 
IT BECAUSE OF THE DISCOMFORT CAUSED BY BENDING OVER AND LIFTING 
MATERIALS TO PLACE IN THE SAW• 

CLAIMANT CONTINUED TO HAVE DISCOMFORT IN HIS CHEST AND IT WAS 
DISCOVERED THAT HE HAD ACTiVE TUBERCULOSIS• THE FUND ACCEPTED THE 
RESPONSIBILITY FOR THIS CONDITION AS BEING RELATED TO THE INDUSTRIAL 
INJURY BECAUSE IT HAD BEEN CONTRACTED DURING CLAIMANT• S CONVALES-

CENCE• CLAIMANT WAS DISCHARGED FROM THE UNIVERSITY STATE TUBER
CULOSIS HOSPITAL ON APRIL 6 • 1972 WITH DIAGNOSE.S OF PULMONARY TUBER
CULOSIS, MODERATELY ·ADVANCED, ACTIVE, IMPROVED - DIABETES MELLITus. 
NEUROSENSORY HEARING LOSS AND VENTRAL INCISIONAL_ WEJI.KNESS• 

0N FEBRUARY 2 7 • 1973 CLAIMANT WAS EXAMINED BY _DR. HARWOOD, 
A MEDICAL EXAMINER FOR THE FUND, WHO WAS UNABLE TO FIND ANY PHYSICAL 
IMPAIRMENT OF CLAIMANT RELATED TO THE ABDOMINAL PROBLEM SUSTAINED 
AT INJURY, HE FELT THAT ANY WORK RESTRICTION WOULD BE DUE PROBABLY 
TO THE CL.AIMANTT S MARKED OBESITY• HE BELIEVED CLAIMANT WAS MEDI
CALLY STATIONARY AND THAT THE CLAIM COULD BE CL.OSEDe 

0N OCTOBER 25 1 1973 1 JUL.IA PERKINS, A CLINICAL. PSYCHOLOGIST, 
EVALUATED CLAIMANT. SHE FOUND CLAIMANT HAD A SEVENTH GRADE EDUCA
TION, HAD WORKED AT UNSKILLED MANUAL LABOR ALL OF HIS WORKING LIFE 1 

WAS MENTALLY DEFECTIVE, HAD A HEARING LOSS WHICH MADE COMMUNICATION 
DIFFICULT, LACKED IN VOCATIONAL SKILLS AND ABILITIES AND HAD SCHIZOID 

-107 -

ORDER
The order of the referee dated November  s,  975 is mod f ed.

The determ nat on order MAIL D JULY 16, 1975 is set as de  n  ts

 NTIR TY AND TH  MPLOY R SHALL PAY CLAIMANT COMP NSATION FOR T M
PORARY TOTAL DISABILITY COMM NCING JUN 1 3 , 1 9 75 AND UNTIL CLAIMANT
COMPL T S OR IS T RMINAT D FROM A PROGRAM OF VOCATIONAL R HABILITA
TION. AUTHORIZ D BY TH BOARD AND H R CLAIM IS CLOS D PURSUANT TO ORS
656.268.

The employer may apply for reimburseme t of compe satio paid
CLAIMANT DURING TH P RIOD OF R HABILITATION UND R TH PROVISIONS OF
OAR 436 -6 1 -0 55.

In ALL OTH R R SP CTS TH ORD R OF TH R F R  IS AFFIRM D.

WCB CA E NO. 74-1677 APRIL 29, 1976

ORDEN HA TING , CLAIMANT
COONS, COLE AND ANDERSON,

CLAIMANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d Phillips.

The state accide t i sura ce fu d requests board review of the
referee s order which fou d claima t to be perma e tly a d totally
DISABL D, AS D FIN D BY ORS 656.206 , AS OF APRIL 15, 1974.

Claima t, who at the time of the heari g was 5 8 years old,
SUFF R D A COMP NSABL INJURY IN JUN 1 9 7 1 WH N H WAS STABB D IN TH 
ABDOM N BY A SPLINT R D PI C OF LUMB R AND WAS HOSPITALIZ D FOR SUR
G RY INCLUDING LIV R R PAIR. BY JULY CLAIMANT WAS B LI V D TO HAV 
MAD A N AR R COV RY WITH NO P RMAN NT IMPAIRM NT  XP CT D. IN S P
T MB R CLAIMANT ATT MPT D TO R TURN TO HIS JOB BUT WAS UNABL TO DO
IT B CAUS OF TH DISCOMFORT CAUS D BY B NDING OV R AND LIFTING
MAT RIALS TO PLAC IN TH SAW.

Claima t co ti ued to have discomfort i his chest a d it was

DISCOV R D THAT H HAD ACTIV TUB RCULOSIS. TH FUND ACC PT D TH 
R SPONSIBILITY FOR THIS CONDITION AS B ING R LAT D TO TH INDUSTRIAL
INJURY B CAUS IT HAD B  N CONTRACT D DURING CLAIMANT'S CONVAL S
C NC . CLAIMANT WAS DISCHARG D FROM TH UNIV RSITY STAT TUB R
CULOSIS HOSPITAL ON APRIL 6 , 1 972 WITH DIAGNOS S OF PULMONARY TUB R
CULOSIS, MOD RAT LY ADVANC D, ACTIV , IMPROV D DIAB T S M LLITUS,
N UROS NSORY H ARING LOSS AND V NTRAL INCISIONAL W AKN SS.

On F BRUARY 2 7 , 1 973 CLAIMANT WAS  XAMIN D BY DR. HARWOOD,
A M DICAL  XAMIN R FOR TH FUND, WHO WAS UNABL TO FIND ANY PHYSICAL
IMPAIRM NT OF CLAIMANT R LAT D TO TH ABDOMINAL PROBL M SUSTAIN D
AT INJURY, H F LT THAT ANY WORK R STRICTION WOULD B DU PROBABLY
TO TH CLAIMANT* S MARK D OB SITY. H B LI V D CLAIMANT WAS M DI
CALLY STATIONARY AND THAT TH CLAIM COULD B CLOS D.

On OCTOB R 2 5 , 1 9 73 , JULIA P RKINS, A CLINICAL PSYCHOLOGIST,
 VALUAT D CLAIMANT. SH FOUND CLAIMANT HAD A S V NTH GRAD  DUCA
TION, HAD WORK D AT UNSKILL D MANUAL LABOR ALL OF HIS WORKING LIF ,
WAS M NTALLY D F CTIV , HAD A H ARING LOSS WHICH MAD COMMUNICATION
DIFFICULT, LACK D IN VOCATIONAL SKILLS AND ABILITI S AND HAD SCHIZOID
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WHICH HAD BEEN AFFECTED TO A MILD DEGREE BY HIS IN

DUSTRIAL INJURY• TAKING INTO CONSIDERATION ALL OF THESE FACTORS, IN 

ADDITION TO CLAIMANT'S AGE AND PHYSICAL HEALTH PROBLEMS, SHE FELT 

CLAIMANT WOULD NEVER WORK AGAIN 0 

ON APRIL 30, 1974 THE CLAIM WAS CLOSED BY A DETERMINATION ORDER 

WHICH AWARDED CLAIMANT SOME TIME LOSS BUT NO AWARD FOR PERMANENT 

DISABILITY. CLAIMANT CONTENDS THAT HE IS PERMANENTLY AND TOTALLY 

DISABLED• 

THERE JS NO ARGUMENT BETWEEN THE PARTIES THAT CLAIMANT IS NOW 

PERMANENTLY AND TOTALLY DISABLED - HOWEVER, THE FUND CONTENDS THAT 

CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED PRIOR TO THE INJURY 

AND HAD NO EARNING CAPACITY, THEREFORE, AS A RESULT OF THE INDUSTRIAL 

INJURY CLAIMANT LOST NO EARNING CAPACITY, THE SOLE CRITERION FOR EVALU

ATING UNSCHEDULED DISABILITY, INCLUDING PERMANENT TOTAL DISABILITY. 

fN OCTOBER 1 974 CLAIMANT'S OVERALL CONDITION HAD BECOME SO BAD 

THAT HE COULD NO LONGER TAKE CARE OF HIMSELF AND HE WAS HOSPITALIZED 

WITH A RECOMMENDATION FOR NURSING HOME CARE, IN DECEMBER 1 974, DUE 

TO INFECTION AND GANGRENE, CLAIMANT'S LEFT LEG WAS AMPUTATED BELOW 

THE KNEE 1 

THE REFEREE FOUND CLAIMANT HAD BEEN MENTALLY DEFICIENT SINCE 

BIRTH AND HAD BEEN HARD OF HEARING SINCE THE AGE OF 5 1 HIS FAMILY HAO 

TRIED TO LOOK AFTER HIM BUT FOR A PERIOD OF 11 YEARS CLAIMANT WAS 

ABSENT FROM HIS FAMILY AND 0 DURING THAT PERIOD OF TIME, HE WAS ABLE 

TO HOLD DOWN A JOB COMPARABLE TO THAT WHICH HE HELD AT THE TIME OF 

HIS INJURY, FOR THREE YEARS, DURING THAT PERIOD 1 HE SUPPORTED A WIFE 

ANO FAMILY EVEN THOUGH HE WAS MENTALLY RETARDED, HE WAS MENTALLY 

RETARDED, BUT OBVIOUSLY WORKING, AT THE TIME OF HIS INJURY. 

THE REFEREE FOUND NO OBJECTIVE EVIDENCE THAT CLAIMANT·' S MENTAL 

OR PHYSICAL CONDITION HAD SO DETERIORATED AT THE TIME OF HIS INJURY 

THAT HE WAS INCAPABLE OF EARNING A LIVJNG 0 WHEN CLAIMANT WAS FOUND 

BY HIS FAMILY IN 195 8 HE WAS WORKING IN A PLYWOOD MILL IN CALIFORNIA, 

LIVING ALONE AND SUPPORTING AND CARING FOR HIMSELF. CLAIMANT WAS 

SUBSEQUENTLY EMPLOYED AS A DRYER FEEDER BY HIS BROTHER WHO OWNED A 

MILL IN EUGENE, HE WAS PAID THE SAME WAGE AND WORKED THE SAME HOURS 

AS THE OTHER PERSONS DOING THE SAME JOB. THERE rs NO EVIDENCE THAT 

CLAIM,>;NT HAD ANY PROBLEMS DOING THIS JOB - HE WAS TERMINATED BECAUSE 

OF A GENERAL LAYOFF, AT THE TIME OF CLAIMANT'S INJURY HIS EMPLOYER 

WAS ANOTHER BROTHER AND CLAIMANT HAD BEEN FEEDING THE RIPSAW AND 

DOING SO ADEQUATELY FOR A PERIOD OF TWO YEARS PRIOR TO HIS INJURY. 

THE EVIDENCE DOES NOT INDICATE THAT CLAIMANT WAS GIVEN ANY SPECIAL 

TREATMENT NOR WAS HE THE RECIPIENT OF EMPLOYER BENEVOLENCE BECAUSE 

OF FAMILIAL TIES. 

OR, HOLLAND, A PSYCHIATRIST I I ND ICATED THAT AFTER THE I NOUS

TRIAL INJURY AND DURING THE PROLONGED CONVALESCENCE, CLAIMANT, WHO 

WAS NOT CAPABLE OF COPING AS WELL AS THE AVERAGE PERSON, BECAME 

OVERWHELMED AND PROGRESSIVELY APATHETIC. HE WITHDREW AND FINALLY 

BECAME TOTALLY UNABLE TO CARE FOR HIMSELF AND THROUGH A PROCESS OF 

ELIMINATION, SINCE THERE WAS NO PHYSICAL BASIS FOR CLAIMANT'S PRESENT 

DISABILITY, HE FELT IT WAS REASONABLE TO ASSUME CLAIMANT'S PROBLEM 

WAS PSYCHOLOGICAL. CLAIMANT HAD BEEN DIAGNOSED AS A MILD MENTAL 
RETARDED PERSON WITH DEPRESSIVE NEUROSIS• IT WAS DR 1 HOLLAND• S·OPIN
ION THAT THE INJURY, THE FOLLOWING SURGERY AND FINALLY THE TUBERCU
LOSIS CONSTITUTED AN OVERWHELMING STRESS WITH WHICH CLAIMANT COULD 

NOT COPE AND THIS STRESS CAUSED THE REGRESSION OF CLAIMANT• S CONDITION 

TO ITS PRESENT STATE 0 

OR• KJAER DID NOT AGREE WITH DR 1 HOLLAND BUT THE REFEREE FOUND 
THAT /;', NUMBER OF DR• KJAER" S.CONCLUSIONS WERE NOT FOUNDED ON EVIDENCE 
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CHARACT RISTICS WHICH HAD B  N AFF CT D TO A MILD D GR  BY HIS IN
DUSTRIAL INJURY. TAKING INTO CONSID RATION ALL OF TH S FACTORS, IN
ADDITION TO CLAIMANT1 S AG AND PHYSICAL H ALTH PROBL MS, SH F LT
CLAIMANT WOULD N V R WORK AGAIN,,

On APRIL 3 0 , 1 974 TH CLAIM WAS CLOS D BY A D T RMINATION ORD R
WHICH AWARD D CLAIMANT SOM TIM LOSS BUT NO AWARD FOR P RMAN NT
DISABILITY. CLAIMANT CONT NDS THAT H IS P RMAN NTLY AND TOTALLY
DISABL D.

There is  o argume t betwee the parties that claima t is  ow

P RMAN NTLY AND TOTALLY DISABL D HOW V R, TH FUND CONT NDS THAT
CLAIMANT WAS P RMAN NTLY AND TOTALLY DISABL D PRIOR TO TH INJURY
AND HAD NO  ARNING CAPACITY, TH R FOR , AS A R SULT OF TH INDUSTRIAL
INJURY CLAIMANT LOST NO  ARNING CAPACITY, TH SOL CRIT RION FOR  VALU
ATING UNSCH DUL D DISABILITY, INCLUDING P RMAN NT TOTAL DISABILITY.

In OCTOB R 1 974 CLAIMANT1 S OV RALL CONDITION HAD B COM SO BAD
THAT H COULD NO LONG R TAK CAR OF HIMS LF AND H WAS HOSPITALIZ D
WITH A R COMM NDATION FOR NURSING HOM CAR . IN D C MB R 1 974 , DU 
TO INF CTION AND GANGR N , CLAIMANT1 S L FT L G WAS AMPUTAT D B LOW
TH KN  .

The R F R  FOUND CLAIMANT HAD B  N M NTALLY D FICI NT SINC 

BIRTH AND HAD B  N HARD OF H ARING SINC TH AG OF 5. HIS FAMILY HAD
TRI D TO LOOK AFT R HIM BUT FOR A P RIOD OF 1 1 Y ARS CLAIMANT WAS
ABS NT FROM HIS FAMILY AND, DURING THAT P RIOD OF TIM , H WAS ABL 
TO HOLD DOWN A JOB COMPARABL TO THAT WHICH H H LD AT TH TIM OF
HIS INJURY. FOR THR  Y ARS, DURING THAT P RIOD, H SUPPORT D A WIF 
AND FAMILY  V N THOUGH H WAS M NTALLY R TARD D. H WAS M NTALLY
R TARD D, BUT OBVIOUSLY WORKING, AT TH TIM OF HIS INJURY.

The R F R  FOUND NO OBJ CTIV  VID NC THAT CLAIMANT'S M NTAL
OR PHYSICAL CONDITION HAD SO D T RIORAT D AT TH TIM OF HIS INJURY
THAT H WAS INCAPABL OF  ARNING A LIVING. WH N CLAIMANT WAS FOUND
BY HIS FAMILY IN 1 95 8 H WAS WORKING IN A PLYWOOD MILL IN CALIFORNIA,
LIVING ALON AND SUPPORTING AND CARING FOR HIMS LF. CLAIMANT WAS
SUBS QU NTLY  MPLOY D AS A DRY R F  D R BY HIS BROTH R WHO OWN D A
MILL IN  UG N , H WAS PAID TH SAM WAG AND WORK D TH SAM HOURS
AS TH OTH R P RSONS DOING TH SAM JOB. TH R IS NO  VID NC THAT
CLAIMANT HAD ANY PROBL MS DOING THIS JOB H WAS T RMINAT D B CAUS 
OF A G N RAL LAYOFF. AT TH TIM OF CLAIMANT S INJURY HIS  MPLOY R
WAS ANOTH R BROTH R AND CLAIMANT HAD B  N F  DING TH RIPSAW AND
DOING SO AD QUAT LY FOR A P RIOD OF TWO Y ARS PRIOR TO HIS INJURY.
TH  VID NC DO S NOT INDICAT THAT CLAIMANT WAS GIV N ANY SP CIAL
TR ATM NT NOR WAS H TH R CIPI NT OF  MPLOY R B N VOL NC B CAUS 
OF FAMILIAL TI S.

Dr. HOLLAND, A PSYCHIATRIST, INDICAT D THAT AFT R TH INDUS
TRIAL INJURY AND DURING TH PROLONG D CONVAL SC NC , CLAIMANT, WHO
WAS NOT CAPABL OF COPING AS W LL AS TH AV RAG P RSON, B CAM 
OV RWH LM D AND PROGR SSIV LY APATH TIC. H WITHDR W AND FINALLY
B CAM TOTALLY UNABL TO CAR FOR HIMS LF AND THROUGH A PROC SS OF
 LIMINATION. SINC TH R WAS NO PHYSICAL BASIS FOR CLAIMANT1 S PR S NT
DISABILITY, H F LT IT WAS R ASONABL TO ASSUM CLAIMANT S PROBL M
WAS PSYCHOLOGICAL. CLAIMANT HAD B  N DIAGNOS D AS A MILD M NTAL
R TARD D P RSON WITH D PR SSIV N UROSIS. IT WAS DR. HOLLAND1 S OPIN
ION THAT TH INJURY, TH FOLLOWING SURG RY AND FINALLY TH TUB RCU
LOSIS CONSTITUT D AN OV RWH LMING STR SS WITH WHICH CLAIMANT COULD
NOT COP AND THIS STR SS CAUS D TH R GR SSION OF CLAIMANT1 S CONDITION
TO ITS PR S NT STAT .

Dr. kjaer did  ot agree with dr. Holla d but the referee fou d
THAT A NUMB R OF DR. KJA R1 S CONCLUSIONS W R NOT FOUND D ON  VID NC 
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CONTAINED lN THE CASE BUT WERE ASSUMPTIONS THAT CLAIMANT WAS PROBABLY 
TOTALLY DISABLED PRIOR TO THE INJURY, BASED PARTLY ON A CONVERSATION 
WITH CLAIMANT'S BROTHER WHO HADN'T SEEN CLAIMANT FROM 196 8 UNTIL 

197 3 • FURTHERMORE, DR 0 KJAE R WAS NOT AWARE OF THE QUANTITY OR QUALITY 
OF WORK CLAIMANT WAS DOING AT THE TIME OF HIS INJURY NOR WAS HE AWARE 

THAT THE JOB WAS NOT A TAILOR MADE JOB OR AWARE THAT CLAIMANT WAS 
TREATED NO DIFFERENTLY THAN ANY OTHER PERSON DOING THAT SAME JOB •. 

THE REFEREE CONCLUDED THAT THE EVIDENCE INDICATED THAT CLAIM
ANT, PRIOR TO HIS INDUSTRIAL INJURY, DID HAVE AN EARNING CAPACITY, THAT 
HE WAS EARNING A REGULAR WAGE AT THE Tl ME OF HIS INJURY AND HAD DONE 
SO IN THE PAST BUT THAT AFTER HIS INJURY HE WAS UNABLE TO GAIN AND HOLD 

SUITABLE WORK• THE REFEREE RELIED STRONGLY ON DR 0 HOLLAND'S OPINIONS 
WHICH HE FOUND TO BE CONSISTENT WITH THE EVIDENCE, 10 E. • CLAIMANT WAS 
A PRODUCTIVE WORKER PRIOR TO INJURY EVEN THOUGH MENTALLY RETARDED, 
A DIABETIC AND HARD OF HEARING BUT AFTER THE INJURY HE WAS UNABLE TO 

WORK - DURING CONVALESCENCE HE CONTRACTED TUBERCULOSIS WHICH FURTHER 
ADDED TO HIS DISABILITY AND LATER AS A RESULT OF HIS DIABETIC CONDITION 
HE LOST THE LOWER PART OF HIS LEG 0 AS A RESULT OF ALL OF THESE HAP
PENINGS CLAIMANT NOT ONLY COULD NOT RETURN TO WORK HE WAS UNABLE TO 
CARE FOR HIMSELF 0 

THE REFEREE CONCLUDED THAT THE EFFECT ON THE CLAIMANT OF HIS 
INDUSTRIAL INJURY, ANO ITS AFTERMATH, WAS A MATERIAL CONTRIBUTING 
FACTOR TO HIS PRESENT INABILITY TO GAIN AND HOLD SUITABLE WORK. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS CLEARLY SET FORTH IN THE REFEREE'S WELL WRITTEN ORDER• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 8, 1975 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM OF 400 
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 

WCB CASE NO. 

WCB CASE NO. 

73-1952 
73-2948 

ANTONIO AVALOS, CLAIMANT 
POZZI, WILSON AND ATCHISON 0 

CLAIMANT'S ATTYS 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

MAY 3, 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS 0 

1976 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH AWARDED 
CLAIMANT 65 PER CENT LOSS OF THE LEFT HAND 0 

CLAIMANT RECEIVED A SEVERE INJURY TO HIS LEFT HAND AND, AS A 

RESULT THEREOF, HAS HAD TWO AMPUTATIONS - ONE, AN AMPUTATION OF THE 
LEFT INDEX FINGER AT THE MID SHAFT LEVEL OF THE PROXIMAL PHALANX AND 
TWO, AN AMPUTATION OF THE LONG FINGER AT THE PROXIMAL INTERPHALANGEAL 
PHALANX LEVEL 0 THE CLAIM FOR THE MARCH 3 1, 1 9 7,1 INJURY WAS FIRST 
CLOSED BY A DETERMINATION ORDER, AMENDED ON SEPTEMBER 6 • 1973 • 
WHICH AWARDED CLAIMANT 3 5 PER CENT OF THE LEFT FOREARM EQUAL TO 
52 0 5 DEGREES 0 

_, 09-

CONTAIN D IN TH CAS BUT W R ASSUMPTIONS THAT CLAIMANT WAS PROBABLY
TOTALLY DISABL D PRIOR TO TH INJURY, BAS D PARTLY ON A CONV RSATION
WITH CLAIMANT'S BROTH R WHO HADN'T S  N CLAIMANT FROM 1 96 8 UNTIL
1 973 , FURTH RMOR , DR. KJA R WAS NOT AWAR OF TH QUANTITY OR QUALITY
OF WORK CLAIMANT WAS DOING AT TH TIM OF HIS INJURY NOR WAS H AWAR 
THAT TH JOB WAS NOT A TAILORMAD JOB OR AWAR THAT CLAIMANT WAS
TR AT D NO DIFF R NTLY THAN ANY OTH R P RSON DOING THAT SAM JOB.

The referee concluded THAT the  VID NC  nd cated that cla m

ant, PRIOR TO HIS INDUSTRIAL INJURY, DID HAV AN  ARNING CAPACITY, THAT
H WAS  ARNING A R GULAR WAG AT TH TIM OF HIS INJURY AND HAD DON 
SO IN TH PAST BUT THAT AFT R HIS INJURY H WAS UNABL TO GAIN AND HOLD
SUITABL WORK. TH R F R  R LI D STRONGLY ON DR. HOLLAND'S OPINIONS
WHICH H FOUND TO B CONSIST NT WITH TH  VID NC , I. . , CLAIMANT WAS
A PRODUCTIV WORK R PRIOR TO INJURY  V N THOUGH M NTALLY R TARD D,
A DIAB TIC AND HARD OF H ARING BUT AFT R TH INJURY H WAS UNABL TO
WORK DURING CONVAL SC NC H CONTRACT D TUB RCULOSIS WHICH FURTH R
ADD D TO HIS DISABILITY AND LAT R AS A R SULT OF HIS DIAB TIC CONDITION
H LOST TH LOW R PART OF HIS L G. AS A R SULT OF ALL OF TH S HAP
P NINGS CLAIMANT NOT ONLY COULD NOT R TURN TO WORK H WAS UNABL TO
CAR FOR HIMS LF.

The referee co cluded that the effect o the claima t of his

INDUSTRIAL INJURY, AND ITS AFT RMATH, WAS A MAT RIAL CONTRIBUTING
FACTOR TO HIS PR S NT INABILITY TO GAIN AND HOLD SUITABL WORK.

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH FINDINGS
AND CONCLUSIONS CL ARLY S T FORTH IN TH R F R  S W LL WRITT N ORD R.

ORDER
The order of the referee dated December 8, 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey’s fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W TH SUM OF 400
DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND.

WCB CA E NO. 73-1952 MAY 3, 1976
WCB CA E NO. 73-2948

ANTONIO AVALO , CLAIMANT
POZZI, WILSON AND ATCHISON,

cla mant s ATTYS.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members moore a d Phillips.

Claima t seeks board review of the referee’s order which awarded

CLAIMANT 6 5 P R C NT LOSS OF TH L FT HAND.

Claima t received a severe i jury to his left ha d a d, as a

R SULT TH R OF, HAS HAD TWO AMPUTATIONS ON , AN AMPUTATION OF TH 
L FT IND X FING R AT TH MID SHAFT L V L OF TH PROXIMAL PHALANX AND
TWO, AN AMPUTATION OF TH LONG FING R AT TH PROXIMAL INT RPHALANG AL
PHALANX L V L. TH CLAIM FOR TH MARCH 31, 1971 INJURY WAS FIRST
CLOS D BY A D T RMINATION ORD R, AM ND D ON S PT MB R 6 , 1 9 73 ,
WHICH AWARD D CLAIMANT 3 5 P R C NT OF TH L FT FOR ARM  QUAL TO
52.5 D GR  S.
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THE CLAIM WAS REOPENED AND AGAIN CLOSED BY A 
SECOND DETERMINATION ORDER OF APRIL 30 1 1974 WHICH AWARDED CLAIM
ANT AN ADDITIONAL 1 5 PER CENT LOSS OF THE LEFT FOREARM EQUAL TO 22 • 5 
DEGREE Se THE REFEREE INCREASED THE AWARD TO 6 5 PER CENT OF THE LEFT 

FOREARM• 

CLAIMANT SEEKS REVIEW, CONTENDING THAT ,HE IS ENTITLED TO 1 00 
PER CENT LOSS OF THE LEFT FOREARM• THE FUND CONTENDS THAT CLAIMANT 
HAS BEEN OVERCOMPENSATED, THAT THE: MEDICAL EVIDENCE INDICATES THAT 
CLAIMANT• S LEFT HAND INJURY IS EQUIVALENT TO APPROXIMATELY 4 0 PER 
CENT BASED UPON DRe NATHAN• S REPORT OF JUNE 30 1 1975 • 

THE REFEREE FOUND THAT EVALUATION OF THE IMPAIRMENT WAS MADE 
DIFFICULT BY A SEEMINGLY RELUCTANCE ON THE PART OF THE CLAIMANT TO 
RETURN TO THE WORK FORCE• HE FELT THAT CLAIMANT HAD BEEN INFLUENCED 
BY AN ALLEGED STATEMENT OF A PHYSICIAN THAT HE SHOULD APPLY FOR SOCIAL 

SECURITY BENEFITS• CLAIMANT IS ABLE TO COMMUNICATE ONLY IN SPANISH, 
THEREFORE, CLAIMANT• S TESTIMONY AT THE HE.ARING WAS RECEIVED THROUGH 

AN INTERPRETER• THE REFEREE CONSTRUED THE TRANSLATION OF THE TESTI
MONY TO INDICATE THAT, IN CLAIMANT• S OPINION, HIS HAND WAS VIRTUALLY 

USELESS• 

THE REFEREE CONCLUDED THAT THE MEDICAL RECORD DID NOT SUPPORT 
CLAIMANT• S CONTENTION THAT THE HAND WAS USELESS BUT THAT HE DID HAVE 

A VERY REAL AND SUBSTANTIAL IMPAIRMENT TO THE HAND• BASED UPON THE 
MEDICAL EVIDENCE, THE REFEREE CONCLUDED THAT CLAIMANT HAD SUFFERED 
A SE.VERE LOSS OF THE USE OF THE LEFT HAND WHICH HE EVALUATED AT 6 5 

PER CENT• 

THE B0ARD 1 ON DE NOVO REVIE_W 1 AFFIRMS THE RATHER GENEROUS AWARD• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 0 1 197 5 IS AFFIRMED• 

WCB CASE NO. 75-3327 MAY 3, 1976 

PAUL A. NEMEYER, CLAIMANT 
CHARLES PAULSON, CLAIMANT• S ATTY. 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYS• 
REQUEST FOR REVIEW BY EMPLOYER 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE• S ORDER 
WHICH AWARDED CLAIMANT 6 5 PER CENT LOSS OF USE OF THE RIGHT LEG• 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS RIGHT KNEE ON 
OCTOBER 31 1 1972 - AT THAT TIME CLAIMANT WAS-A 49 VEAR OLD CREW 
FOREMAN OF ·A RIGHT-OF-WAY CLEARING CREWe THE INJURY WAS TO THE 

LATERAL SIDE OF HIS RIGHT LEG WHICH WAS STRUCK BV A ROLLING LOG• 

CLAIMANT WAS TREATED BY DRe HARDIMAN WH0 1 AT FIRST, DIAGNOSED A 
SPRAIN OF THE MEDIAL COLLATERAL LIGAMENT FOR WHICH HE TREATED CLAIM
ANT• CLAIMANT DID NOT RESPOND WELL AND CONTINUED TO HAVE DISCOMFORT 
IN HIS KNEE. ON JANUARY 2 5 1 197 3 DR• HARDIMAN PERFORMED AN ARTHRO

T0MY1 DURING THE SURGERY IT WAS DISCOVERED THAT CLAIMANT HAD TORN 

AND STRAINED THE RIGHT MEDIAL COLLATERAL LIGAMENT, TORN THE POSTERIOR 
·HORN OF THE MEDIAL MENISCUS AND HAD TORN THE ANTERIOR CRUCIATE LIGA-
MENT FROM ITS FEMORAL ATTACHMENT• THE MENISCUS WAS REMOVED AND 

-1 1 0-

-

-

-

Subsequently the cl im w s reopened  nd  g in closed by  
SECOND DETERMINATION ORDER OF APRIL 3 0 , 1 974 WHICH AWARDED CLAIM
ANT AN ADDITIONAL 1 PER CENT LOSS OF THE LEFT FOREARM EQUAL TO 22, 
DEGREES, THE REFEREE INCREASED THE AWARD TO 6  PER CENT OF THE LEFT
FOREARM,

Claima t seeks review, co te di g that he is e titled to ioo
P R C NT LOSS OF TH L FT FOR ARM, TH FUND CONT NDS THAT CLAIMANT
HAS B  N OV RCOMP NSAT D, THAT TH M DICAL  VID NC INDICAT S THAT
CLAIMANT* S L FT HAND INJURY IS  QUIVAL NT TO APPROXIMAT LY 4 0 P R
C NT BAS D UPON DR, NATHAN* S R PORT OF JUN 30, 1975,

The referee fou d that evaluatio of the impairme t was made

DIFFICULT BY A SEEMINGLY RELUCTANCE ON THE PART OF THE CLAIMANT TO
RETURN TO THE WORK FORCE, HE FELT THAT CLAIMANT HAD BEEN INFLUENCED
BY AN ALLEGED STATEMENT OF A PHYSICIAN THAT HE SHOULD APPLY FOR SOCIAL
SECURITY BENEFITS, CLAIMANT IS ABLE TO COMMUNICATE ONLY IN SPANISH,
THEREFORE, CLAIMANT* S TESTIMONY AT THE HEARING WAS RECEIVED THROUGH
AN INTERPRETER, THE REFEREE CONSTRUED THE TRANSLATION OF THE TESTI
MONY TO INDICATE THAT, IN CLAIMANT* S OPINION, HIS HAND WAS VIRTUALLY
USELESS,

The referee concluded th t the medic l record did not support
cl im nt’s contention th t the h nd w s useless but th t he did h ve
A VERY REAL AND SUBSTANTIAL IMPAIRMENT TO THE HAND, BASED UPON THE
MEDICAL EVIDENCE, THE REFEREE CONCLUDED THAT CLAIMANT HAD SUFFERED
A SEVERE LOSS OF THE USE OF THE LEFT HAND WHICH HE EVALUATED AT 6  
PER CENT.

The bo rd, on de novo review,  ffirms the r ther generous  w rd,

ORDER
The order of the referee d ted October 20, 197 is  ffirmed.

WCB CA E NO. 75-3327 MAY 3, 1976

PAUL A.NEMEYER, CLAIMANT
CHARL S PAULSON, CLAIMANT S ATTY.
SOUTH R, SPAULDING, KINS Y, WILLIAMSON AND SCHWAB ,

D F NS ATTYS.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members wilso a d moore.

The employer seeks review by the board of the referee* s order
WHICH AWARD D CLAIMANT 6 5 P R C NT LOSS OF US OF TH RIGHT L G,

Claima t suffered a compe sable i jury to his right k ee o 
OCTOB R 3 1 , 1 9 7 2 AT THAT TIM CLAIMANT WAS A 4 9 Y AR OLD CR W
FOR MAN OF A RIGHT-OF-WAY CL ARING CR W. TH INJURY WAS TO TH 
LAT RAL SID OF HIS RIGHT L G WHICH WAS STRUCK BY A ROLLING LOG,
CLAIMANT WAS TR AT D BY DR, HARDIMAN WHO, AT FIRST, DIAGNOS D A
SPRAIN OF TH M DIAL COLLAT RAL LIGAM NT FOR WHICH H TR AT D CLAIM
ANT, CLAIMANT DID NOT R SPOND W LL AND CONTINU D TO HAV DISCOMFORT
IN HIS KN  , ON JANUARY 2 5 , 1 973 DR, HARDIMAN P RFORM D AN ARTHRO
TOMY, DURING TH SURG RY IT WAS DISCOV R D THAT CLAIMANT HAD TORN
AND STRAIN D TH RIGHT M DIAL COLLAT RAL LIGAM NT, TORN TH POST RIOR
HORN OF TH M DIAL M NISCUS AND HAD TORN TH ANT RIOR CRUCIAT LIGA
M NT FROM ITS F MORAL ATTACHM NT, TH M NISCUS WAS R MOV D AND
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THE LIGAMENTS REPAIRED AND ON MARCH 2 I• DR 0 HARDIMAN RELEASED CLAIM

ANT TO RETURN TO WORK AS OF APRIL. I • I 9 7 3 • 

THE DETERMINATION ORDER MAILED JULY 24 • 1973 AWARDED CLAIMANT 

3 5 PER CENT LOSS OF THE RIGHT LEG 0 

CLAIMANT CONTINUED TO BE SEEN BY DR 0 HARDIMAN, COMPLAINING OF 

PAIN AND INSTABILITY IN THE KNEE AND IN AUGUST 1974 1 AT THE REQUEST 

OF DR 0 HARDI MAN 0 THE CLAIM WAS REOPENED FOR FURTHER SURGERY WHICH 

WAS PERFORMED ON JANUARY 2 0 1 I 9 7 5 • THE CLAIM WAS AGAIN CLOSED ON 

JUNE 3 0 1 197 5 BY A SECOND DE TERM I NATION ORDER WHICH GRANTED CLAIMANT 

ADDITIONAL TIME LOSS BUT NO ADDITIONAL COMPENSATION FOR PERMANENT 

PARTIAL DISABILITY. 

CLAIMANT TESTIFIED THAT WHEN HE RETURNED TO WORK FOR THE SAME 

EMPLOYER HE COULD NO LONGER WORK AS A FOREMAN BECAUSE HE WAS UNABLE 

TO CLIMB TREES WHICH PRECLUDED HIM FROM WORKING AS A TRIMMER MAN 

AND HE NOW HAS TO WORK AS A GROUND MAN 0 CLAIMANT TESTIFIED THAT HIS 

RIGHT KNEE WAS UNSTABLE AND THAT HIS LOWER LEG WOULD SLIDE FORWARD 

AND SIDEWAYS MORE THAN AN INCH 0 HE ALSO TESTIFIED THAT HIS KNEE DIS

LOCATES ON AN AVERAGE OF TWO OR THREE TIMES A WEEK BUT AT TIMES HAS 

DISLOCATED AS MUCH AS SIX TO EIGHT TIMES A DAY 0 

0R 0 HARDIMAN FELT THE AWARD OF 35 PER CENT LOSS OF A LEG REPRE

SENTED CLAIMANT'S REMAINING PERMANENT DISABILITY AT THAT TIME 0 

THE REFEREE, RELYING STRONGLY ON THE RULING IN MANSFIELD V 0 

CAPLENER BROS 0 ( UNDERSCORED) , 3 OR APP 4 4 8, FELT THAT MANSFIELD HAD 

A FAR BETTER KNEE THAN CLAIMANT AND HE HAD AWARDED MANSFIELD 7 5 PER 

CENT LOSS WHICH WAS LATER INCREASED TO 8 5 PER CENT BY THE CIRCUIT 

COURT AND UPON APPEAL TO THE COURT OF APPEALS, MANSFIELD WAS ULTI

MATELY AWARDED PERMANENT TOTAL DISABILITY0 

THE REFEREE CORRECTLY STATED THAT SCHEDULED DISABILITY IS EVALU

ATED BY DETERMINING THE LOSS OF PHYSICAL FUNCTION - HE FELT THAT THE 

PRINCIPAL FUNCTIONS OF THE LOWER EXTREMITIES ARE AMBULATION AND WEIGHT 

BEARING AND THAT THOUGH CLAIMANT WAS ABLE TO PERFORM BOTH OF THESE 

FUNCTIONS ON A SMOOTH, LEVEL SURFACE WITHOUT PAIN OR DIFFICULTY HE 

HAD A DEGREE OF INSTABILITY WHICH EXCEEDED ANY THAT HE, THE REFEREE, 

HAD ENCOUNTERED IN THE NINE YEARS HE HAD BEEN EVALUATING DISABILITY. 

BASED UPON THE EVIDENCE PRESENTED AND THE COMPARISON OF CLAIM
ANT'S LOSS OF FUNCTION AS COMPARED TO OTHER WORKMEN, INCLUDING 

MANSFIELD, THE REFEREE CONCLUDED CLAIMANT HAD SUFFERED 6 5 PER CENT 

LOSS OF PHYSICAL FUNCTION OF HIS RIGHT LEG 0 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSION OF 

THE REFEREE. MANSFIELD ULTIMATELY RECEIVED AN AWARD OF PERMANENT 

TOTAL DISABILITY BASED ON BOTH SCHEDULED AND UNSCHEDULED DISABILITIES. 

FURTHERMORE, THE CLAIMANT'S TREATING PHYSICIAN, DR 0 HARDIMAN, CON

CLUDED THAT THE AWARD OF 3 5 PER CENT LOSS OF FUNCTION OF THE RIGHT 

LEG WAS SUFFICIENT AND FELT THAT A COMPARISON OF WHAT CLAIMANT HAD 

BEEN ABLE TO DO PRIOR TO THE INJURY AND NOW WAS ABLE TO DO SUBSTAN

TIATED HIS CONCLUS ION 0 

IT IS TRUE THAT CLAIMANT CANNOT CLIMB TREES, OR WALK DOWN A 
STEEP HILL WITHOUT SUPPORT AND THAT HIS KNEE POPS OUT TWO TO THREE 
TIMES A WEEK AND HIS RIGHT LEG IS WEAKER THAN HIS LEFT LEG - HOWEVER, 
THE EVIDENCE ALSO INDICATES THAT CLAIMANT HAS NOT SEEN A DOCTOR SINCE 
APRIL t 975 1 NOR IS HE TAKING ANY MEDICATION, HE DOES NOT WEAR ANY 

TYPE OF SUPPORTIVE BRACE FOR HIS INJURED LEG NOR DOES HE WALK WITH A 
LIMP• CLAIMANT IS ABLE TO WORK IN THE FIELD ON AN 8 HOUR A DAV BASIS 1 

BOTH IN COLD WEATHER AND WARM 1 ON A REGULAR AND CONTINUOUS BASIS• 

-t t t -

TH LIGAM NTS R PAIR D AND ON MARCH 2 1 , DR. HARDIMAN R L AS D CLAIM
ANT TO R TURN TO WORK AS OF APRIL I , 1 973 .

The D T RMINATION ORD R MAIL D JULY 2 4 , 1 973 AWARD D CLAI MANT

3 5 P R C NT LOSS OF TH RIGHT L G.

Claima t co ti ued to be see by dr. hardima , complai i g of

PAIN AND INSTABILITY IN TH KN  AND IN AUGUST 1 9 74 , AT TH R QU ST
OF DR. HARDIMAN, TH CLAIM WAS R OP N D FOR FURTH R SURG RY WHICH
WAS P RFORM D ON JANUARY 20 , 1 975. TH CLAIM WAS AGAIN CLOS D ON
JUN 3 0 , 1 97 5 BY A S COND D T RMINATION ORD R WHICH GRANT D CLAIMANT
ADDITIONAL TIM LOSS BUT NO ADDITIONAL COMP NSATION FOR P RMAN NT
PARTIAL DISABILITY.

Claima t testified that whe he retur ed to work for the same

 MPLOY R H COULD NO LONG R WORK AS A FOR MAN B CAUS H WAS UNABL 
TO CLIMB TR  S WHICH PR CLUD D HIM FROM WORKING AS A TRIMM R MAN
AND H NOW HAS TO WORK AS A GROUND MAN. CLAIMANT T STIFI D THAT HIS
RIGHT KN  WAS UNSTABL AND THAT HIS LOW R L G WOULD SLID FORWARD
AND SID WAYS MOR THAN AN INCH. H ALSO T STIFI D THAT HIS KN  DIS
LOCAT S ON AN AV RAG OF TWO OR THR  TIM S A W  K BUT AT TIM S HAS
DISLOCAT D AS MUCH AS SIX TO  IGHT TIM S A DAY.

Dr. HARDIMAN F LT TH AWARD OF 3 5 P R C NT LOSS OF A L G R PR 
S NT D CLAIMANT S R MAINING P RMAN NT DISABILITY AT THAT TIM .

The referee, relyi g stro gly o the ruli g i ma sfield v.
CAPLENER BROS. (UNDERSCORED) , 3 OR APP 4 4 8 , FELT THAT MANSFIELD HAD
A FAR BETTER KNEE THAN CLAIMANT AND HE HAD AWARDED MANSFIELD 7  PER
CENT LOSS WHICH WAS LATER INCREASED TO 8 PER CENT BY THE CIRCUIT
COURT AND UPON APPEAL TO THE COURT OF APPEALS, MANSFIELD WAS ULTI
MATELY AWARDED PERMANENT TOTAL DISABILITY.

The referee correctly st ted th t scheduled dis bility is ev lu
 ted BY DETERMINING THE LOSS OF PHYSICAL FUNCTION HE FELT THAT THE
PRINCIPAL FUNCTIONS OF THE LOWER EXTREMITIES ARE AMBULATION AND WEIGHT
BEARING AND THAT THOUGH CLAIMANT WAS ABLE TO PERFORM BOTH OF THESE
FUNCTIONS ON A SMOOTH, LEVEL SURFACE WITHOUT PAIN OR DIFFICULTY HE
HAD A DEGREE OF INSTABILITY WHICH EXCEEDED ANY THAT HE, THE REFEREE,
HAD ENCOUNTERED IN THE NINE YEARS HE HAD BEEN EVALUATING DISABILITY.

B sed upon the evidence presented  nd the comp rison of cl im
 nt s LOSS OF FUNCTION AS COMPARED TO OTHER WORKMEN, INCLUDING
MANSFIELD, THE REFEREE CONCLUDED CLAIMANT HAD SUFFERED 6  PER CENT
LOSS OF PHYSICAL FUNCTION OF HIS RIGHT LEG.

The board, o de  ovo review, disagrees with the co clusio of

TH R F R  . MANSFI LD ULTIMAT LY R C IV D AN AWARD OF P RMAN NT
TOTAL DISABILITY BAS D ON BOTH SCH DUL D AND UNSCH DUL D DISABILITI S.
FURTH RMOR , TH CLAIMANT S TR ATING PHYSICIAN, DR. HARDIMAN, CON
CLUD D THAT TH AWARD OF 3 5 P R C NT LOSS OF FUNCTION OF TH RIGHT
L G WAS SUFFICI NT AND F LT THAT A COMPARISON OF WHAT CLAIMANT HAD
B  N ABL TO DO PRIOR TO TH INJURY AND NOW WAS ABL TO DO SUBSTAN
TIAT D HIS CONCLUSION.

It is true that claima t ca  ot climb trees, or walk dow a
ST  P HILL WITHOUT SUPPORT AND THAT HIS KN  POPS OUT TWO TO THR  
TIM S A W  K AND HIS RIGHT L G IS W AK R THAN HIS L FT L G HOW V R,
TH  VID NC ALSO INDICAT S THAT CLAIMANT HAS NOT S  N A DOCTOR SINC 
APRIL 1 97 5 , NOR IS H TAKING ANY M DICATION, H DO S NOT W AR ANY
TYP OF SUPPORTIV BRAC FOR HIS INJUR D L G NOR DO S H WALK WITH A
LIMP. CLAIMANT IS ABL TO WORK IN TH FI LD ON AN 8 HOUR A DAY BASIS,
BOTH IN COLD W ATH R AND WARM, ON A R GULAR AND CONTINUOUS BASIS.

1 1 1
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BOARD CONCLUDES THAT THE AWARD OF 6 5 PER CENT LOSS OF USE OF THE 

LEG IS EXCESSIVE AND THAT CLAIMANT HAS BEEN ADEQUATELY COMPENSATED 

BY THE AWARD OF 3 5 PER CENT• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 2 1 I 9 7 5 15 REVERSED• 

THE DETERMINATION ORDERS MAILED JULY 24 1 1973 AND JUNE 30 1 1975 

ARE AFFIRMED• 

I 

SAIF CLAIM NO. A 691309 MAY 5, 1976 

CLARENCE WAYNE CHRISTY, CLAIMANT 
OWN MOTION ORDER 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LEFT LEG ON SEP

TEMBER 11 1 1958• THE TORN LIGAMENTS WERE REPAIRED BY DR• MOLTER AND 

THE CLAIM WAS ULTIMATELY CLOSED WITH AN AWARD - HOWEVER, THE FILE 

HAS BEEN DESTROYED AND THERE IS NO EVIDENCE INDICATING THE AMOUNT OF 

THE AWARD RECEIVED BY CLAIMANT AT THAT TIME• 

ON APRIL 4 1 1974 DR 0 HOLBERT REPORTED THAT CLAIMANT WAS HAVING 

LEFT KNEE PROBLEMS WHICH MIGHT REQUIRE SURGERY AND THE BOARD ISSUED 

ITS OWN MOTION ORDER ON NOVEMBER 25 1 1974 DIRECTING THE STATE ACCIDENT 

INSURANCE FUND TO REOPEN THE LEFT KNEE CLAIM FOR FURTHER MEDICAL 

CARE AND COMPENSATION• 

ON DECEMBER 18 1 1 974 A POLYCENTRIC TOTAL KNEE REPLACEMENT WAS 

PERFORMED BY DR 0 HOLBERT AND IN HIS REPORT DATED JANUARY 27 1 1976 0 DR• 

HOLBERT DECLARED CLAIMANT'S CONDITION TO BE STATIONARY• THE MATTER 

WAS SUBMITTED TO THE EVALUATION DIVISION OF THE BOARD FOR AN ADVISORY 

RATING. 

BASED UPON THE RECOMMENDATION OF THE EVALUATION DIVISION, THE 

BOARD ENTERS THE FOLLOWING ORDER PURSUANT TO THE AUTHORITY VESTED 

IN la UNDER THE PROVISIONS OF ORS 656.278 0 

ORDER 

THE STATE ACCIDENT INSURANCE FUND SHALL PAY CLAIMANT COMPEN

SATION FOR TEMPORARY TOTAL DISABILITY INCLUSIVE FROM DECEMBER I 6 1 

1974 THROUGH MAY 18 1 1975. 

CLAIMANT IS AWARDED 2 7 • 5 DEGREES OF A MAXIMUM OF 1 1 0 DEGREES 
FOR LOSS FUNCTION OF THE LEFT LEG 0 

-1 1 2 -

-

-

-

TH BOARD CONCLUD S THAT TH AWARD OF 6 5 P R C NT LOSS OF US OF TH 
L G IS  XC SSIV AND THAT CLAIMANT HAS B  N AD QUAT LY COMP NSAT D
BY TH AWARD OF 3 5 P R C NT.

ORD R

The order of the referee d ted December 2, 197 is reversed.
The D T RMINATION ORD RS MAIL D JULY 24 , 1 9 73 AND JUN 3 0 , 1 97 5

AR AFFIRM D.

SAIF CLAIM NO. A 691309 MAY 5, 1976

CLAR NC WAYN CHRISTY, CLAIMANT
OWN MOTION ORD R

Claima t suffered a compe sable i jury to his left leg o Sep
tember 1 1 , 1 9 5 8 . TH TORN LIGAM NTS W R R PAIR D BY DR. MOLT R AND
TH CLAIM WAS ULTIMAT LY CLOS D WITH AN AWARD HOW V R, TH FIL 
HAS B  N D STROY D AND TH R IS NO  VID NC INDICATING TH AMOUNT OF
TH AWARD R C IV D BY CLAIMANT AT THAT TIM .

On APRIL 4 , 1 97 4 DR. HOLB RT R PORT D THAT CLAIMANT WAS HAVING

L FT KN  PROBL MS WHICH MIGHT R QUIR SURG RY AND TH BOARD ISSU D
ITS OWN MOTION ORD R ON NOV MB R 2 5 , 1 974 DIR CTING TH STAT ACCID NT
INSURANC FUND TO R OP N TH L FT KN  CLAIM FOR FURTH R M DICAL
CAR AND COMP NSATION.

On D C MB R 1 8 , 1 9 74 A POLYC NTRIC TOTAL KN  R PLAC M NT WAS

P RFORM D BY DR. HOLB RT AND IN HIS R PORT DAT D JANUARY 27, 1976, DR.
HOLB RT D CLAR D CLAIMANT S CONDITION TO B STATIONARY. TH MATT R
WAS SUBMITT D TO TH  VALUATION DIVISION OF TH BOARD FOR AN ADVISORY
RATING.

Based upo the recomme datio of the evaluatio divisio , the
BOARD  NT RS TH FOLLOWING ORD R PURSUANT TO TH AUTHORITY V ST D
IN IT UND R TH PROVISIONS OF ORS 6 5 6.2 78 .

ORD R

The state accide t i sura ce fu d shall pay claima t compe 

sat on FOR T MPORARY TOTAL DISABILITY INCLUSIV FROM D C MB R 16,
1974 THROUGH MAY 18, 1975.

Cl im nt is  w rded 27. degrees of  m ximum of 110 degrees
FOR LOSS FUNCTION OF THE LEFT LEG.
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WCB CASE NO. 
WCB CASE NO. 
WCB CASE NO. 

74-4058 
74-'-3318 
75-1869 

ROBERT E. EVANS, CLAIMANT 
STIPULATION 

MAY 5, 1976 

THIS DISPOSITION OF THE CLAIMS OF ROBERT E 0 EVANS ARE HEREBY 
AGREED UPON BY STIPULATION OF THE PARTIES, CLAIMANT ACTING BY AND 

THROUGH ATTORNEY R 0 LADD LONNQUIST 1 THE EMPLOYER-CARRIER ACTING BY 
AND THROUGH ATTORNEY KENNETH KLEINSMITH, AND THE WORKMENw S COMPEN

SATION BOARD ACTING BY AND THROUGH ATTORNEY NORMAN KELLEY, AND IT 
APPEARING THAT THIS MATTER CAN BE FULLY COMPROMISED AND SETTLED, 

AND IS, NOW SETTLED, PURSUANT TO THE FOLLOWING AGREEMENTS BY THE 

PARTIES -

1 • CLAIMANTw S OCTOBER 2 8, 197 3 INJURY PRODUCED AN UNSCHED

ULED PERMANENT PARTIAL DISABILITY OF 1 0 PER CENT -

2 • CLAIMANTw 5 MAY 3 0 1 197 4 INJURY -WAS NON-DISABLING 

3 • CLAIMANTw S AUGUST 5 1 1 974 INJURY WAS DISABLING, AND CAUSED 
CLAIMANT TO RECEIVE TIME LOSS FROM AUGUST 19 1 1974 .TO MARCH 25 1 1975 1 

WHEN CLAIMANT BECAME MEDICALLY S-TATIONARV, ANY TIME LOSS PAID TO' 

CLAIMANT AFTER AUGUST 5 1 1974 1 SHOULD BE CREDITED TO THE AUGUST 5 1 

1974 INJURY -

4 0 CLAIMANT 15 CURRENTLY IN AN AUTHORIZED VOCATIONAL REHABILI
TATION PROGRAM ON ACCOUNT OF HIS BEING A VOCATIONALLY HANDICAPPED 

PERSON FROM THE DATE OF HIS AUGUST.5 1 1974 INJURV 0 CLAIMANT IS EN

TITLED TO CONTINUING TIME LOSS PAYMENTS WHILE HE IS ENROLLED IN SAID 
VOCATIONAL REHABILITATION PROGRAM -

5 • THE STATE ACCIDENT INSURANCE FUND WILL PAV Tl ME -LOSS BENE
FITS ON A REIMBURSABLE BASIS TO CLAIMANT 1 PENDING COMPLETION OF THE 
VOCATIONAL REHABILITATION PROGRAM INVOLVED HEREIN -

6 • THE STATE ACCIDENT INSURANCE FUNDw 5 RESPONSIBILITY FOR TIME 
LOSS COMMENCED ON THIS BASIS ON MARCH 2 5 1 197 5 -

7 • UPON COMPLETION OF THE VOCATIONAL REHABILITATION PROGRAM 
BY CLAIMANT, THE STATE ACCIDENT INSURANCE FUND WiLL PROCESS THE CLAIM 

FOR THE AUGUST 5 1 1974 INJURY, AS PROVIDED BY LAW -

8 0 CLAIMANT HEREBY VOLUNTARILY WITHDRAWS HIS REQUEST FOR 
REVIEW OF THE ORDER OF REFEREE PAGE PFERDNER DATED DECEMBER 3 1 1 197 5 1 

AND THE SAME MAY BE DISMISSED -

9 • ANY OVERPAYMENT MADE BY STATE ACCIDENT INSURANCE FUND PUR
SUANT TO PREVIOUS ORDERS IN THE CLAIMS INVOLVING CLAIMANT WILL BE 

OFFSET AGAINST ANY FUTURE AWARD FOR PERMANEN_T PARTIAL DISABILITY FOR 
THE AUGUST 5 1 1 974 INJURY -

1 0 0 REIMBURSABLE TIME LOSS PAYMENTS FROM MARCH 25 1 1975 UNTIL 
FEBRUARY 1 1 1976 CAN BE CONSIDERED AS PAID BY THE PERMANENT PARTIAL 

DISABILITY PAYMENTS OF THE STATE ACCIDENT INSURANCE FUNO 1 ANO THAT 
THE STATE ACCIDENT INSURANCE FUND MAY CLAIM REIMBURSEMENT FOR THEM 

11 0 CLAIMANT IS ENTITLED TO 2 1 240 0 00 DOLLARS, LESS ANY OFFSET 
FOR OVERPAYMENT, PAYABLE TO CLAIMANT IN A LUMP-SUM -

-113 -

WCB CA E NO. 74-4058 MAY 5, 1976
WCB CA E NO. 74-3318
WCB CA E NO. 75-1869

ROBERT E. EVAN , CLAIMANT
STIPULATION

This dispositio of the claims of robert e. eva s are hereby

AGR  D UPON BY STIPULATION OF TH PARTI S, CLAIMANT ACTING BY AND
THROUGH ATTORN Y R. LADD LONNQUIST, TH  MPLOY R-CARRI R ACTING BY
AND THROUGH ATTORN Y K NN TH KL INSMITH, AND TH WORKM N'S COMP N
SATION BOARD ACTING BY AND THROUGH ATTORN Y NORMAN K LL Y, AND IT
APP ARING THAT THIS MATT R CAN B FULLY COMPROMIS D AND S TTL D,
AND IS, NOW S TTL D, PURSUANT TO TH FOLLOWING AGR  M NTS BY TH 
PARTI S

1. CLAIMANT'S OCTOB R 28, 1973 INJURY PRODUC D AN UNSCH D
UL D P RMAN NT PARTIAL DISABILITY OF 1 0 P R C NT

2. CLAIMANT' S MAY 3 0 , 1 974 INJURY WAS NON-DISABLING

3. CLAIMANT'S AUGUST 5 , 1 974 INJURY WAS DISABLING, AND CAUS D
CLAIMANT TO R C 1V TIM LOSS FROM AUGUST 1 9 , 1 9 7 4 TO MARCH 2 5 , 1 975 ,
WH N CLAIMANT B CAM M DICALLY STATIONARY, ANY TIM LOSS PAID TO'
CLAIMANT AFT R AUGUST 5 , 1 974 , SHOULD B CR DIT D TO TH AUGUST 5 ,
1974 INJURY

4. CLAIMANT IS CURR NTLY IN AN AUTHORIZ D VOCATIONAL R HABILI
TATION PROGRAM ON ACCOUNT OF HIS B ING A VOCATIONALLY HANDICAPP D
P RSON FROM TH DAT OF HIS AUGUST 5 , 1 9 74 INJURY, CLAIMANT IS  N
TITL D TO CONTINUING TIM LOSS PAYM NTS WHIL H IS  NROLL D IN SAID
VOCATIONAL R HABILITATION PROGRAM

5. TH STAT ACCID NT INSURANC FUND WILL PAY TIM -LOSS B N 
FITS ON A R IMBURSABL BASIS TO CLAIMANT, P NDING COMPL TION OF TH 
VOCATIONAL R HABILITATION PROGRAM INVOLV D H R IN

6. TH STAT ACCID NT INSURANC FUND S R SPONSIBILITY FOR TIM 
LOSS COMM NC D ON THIS BASIS ON MARCH 2 5 , 1 97 5

7. UPON COMPL TION OF TH VOCATIONAL R HABILITATION PROGRAM
BY CLAIMANT, TH STAT ACCID NT INSURANC FUND WILL PROC SS TH CLAIM
FOR TH AUGUST 5 , 1 9 74 INJURY, AS PROVID D BY LAW

8. CLAIMANT H R BY VOLUNTARILY WITHDRAWS HIS R QU ST FOR
R VI W OF TH ORD R OF R F R  PAG PF RDN R DAT D D C MB R 3 1 , 1 9 7 5 ,
AND TH SAM MAY B DISMISS D

9. ANY OV RPAYM NT MAD BY STAT ACCID NT INSURANC FUND PUR
SUANT TO PR VIOUS ORD RS IN TH CLAIMS INVOLVING CLAIMANT WILL B 
OFFS T AGAINST ANY FUTUR AWARD FOR P RMAN NT PARTIAL DISABILITY FOR
TH AUGUST 5 , 1 974 INJURY

10. R IMBURSABL TIM LOSS PAYM NTS FROM MARCH 2 5 , 1 9 75 UNTIL
F BRUARY 1 , 1 9 76 CAN B CONSID R D AS PAID BY TH P RMAN NT PARTIAL
DISABILITY PAYM NTS OF TH STAT ACCID NT INSURANC FUND, AND THAT
TH STAT ACCID NT INSURANC FUND MAY CLAIM R IMBURS M NT FOR TH M

11, CLAIMANT IS  NTITL D TO 2,240.00 DOLLARS, L SS ANY OFFS T
FOR OV RPAYM NT, PAYABL TO CLAIMANT IN A LUMP-SUM

1 1 3
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2 • CLAIMANT• S ATTORNEY IS ENTITLED TO A REASONABLE FEE OF 5 0 0 • 0 0 
DOLLARS, TO BE PAID FROM CLAIMANT• S REIMBURSABLE TIME-LOSS COMMENCING 
FROM THE DATE OF THIS STIPULATION ONWARD• 

WCB CASE NO. 75-3111 

LUTHER KESTERSON, CLAIMANT 
POZZl 1 WILSON AND ATCHISON 1 

CLAIMANT• S ATTYSe 

DEPT• OF JUSTICE, DEFENSE ATTY. 
ORDER ON MOTION 

MAY 5, 1976 

THE STATE ACCIDENT INSURANCE FUND HAS MOVED THE BOARD FOR AN 
ORDER • STRIKING 7 BOTH THE CLAIMANT• S REQUEST FOR REVIEW AND THE 
CLAIMANT 7 S BRIEF ON REVIEW• 

THE MOTION TO STRIKE THE REQUEST IS BASED ON SAIF. s CONTENTION 
THAT THE REFEREE HAD NO JURISDICTION OF THE CAUSE AND LIKEWISE NO 

JURISDICTION TO GRANT APPEAL RIGHTS• 

THE MOTION TO STRIKE THE CLAIMANT 7 S BRIEF IS FOUNDED ON THE 

CLAIMANT 7 S FAILURE TO FILE WITHIN THE .TIME REQUIRED BY THE BOARD• ON 

APRIL 2 7 1 197 6 THE FUND SUPPLEMENTED ITS MOTION BY A REQUEST FOR AN 

EXTENSION OF THE DEADLINE FOR FILING ITS ANSWERING BRIEF UNTIL MAY 13 1 

1976. 

THE BOARD CONCLUDES THAT SAIF• S MOTION TO STRIKE THE CLAIMANT• S 

REQUEST FOR REVIEW SHOULD BE DENIED AT THIS TIME BUT THAT IT SHOULD BE 
FURTHER CONSIDERED AS A PART OF BOARD 7 S REVIEW OF THE CASE• 

CLAIMANT 7 S BRIEF WILL NOT BE STRICKEN BUT THE STATE ACCIDENT 
INSURANCE FUND SHOULD BE GIVEN UNTIL MAY 13 1 1976 TO FILE ITS ANSWER

ING BRIEF• 

IT IS so ORDERED. 

WCB CASE NO. 75-2651 

CHARLES R. MCCRACKEN, CLAIMANT 
SCHLEGEL, MILBANK, WHEELER AND JARMAN, 

CLAIMANT• S ATTY Se 

JONES, LANG 1 KLE IN 1 WOLF AND SMITH 1 

DEFENSE ATTYS• 
ORDER OF DISMISSAL 

MAY 5, 1976 

A REQUEST FOR REVIEW HAVING BEEN DULY FILED WITH THE WORKMEN• S 
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIMANT, AND 
THE BOARD NOW HAVING RECEIVED CLAIMANT• S MOTION TO DISMISS SAID 

MATTER 1 

JT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PENDING 
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE JS 

FINAL BY OPERATION OF LAW• 

-11 4 -

|2. cla mant s attorney  s ent tled to a R ASONABL F  OF 5 0 0. 00
DOLLARS, TO B PAID FROM CLAIMANT S R IMBURSABL TIM -LOSS COMM NCING
FROM TH DAT OF THIS STIPULATION ONWARD.

WCB CAS NO. 75-3111 MAY 5, 1976

LUTH R K ST RSON, CLAIMANT
POZZI, WILSON AND ATCHISON,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER ON MOTION

The st te  ccident insur nce fund h s moved the bo rd for  n
ORD R str k ng BOTH TH CLAIMANT S R QU ST FOR R VI W AND TH 
cla mant s BRI F ON R VI W.

The motio to strike the request is based o saif s co te tio 

THAT TH R F R  HAD NO JURISDICTION OF TH CAUS AND LIK WIS NO
JURISDICTION TO GRANT APP AL RIGHTS.

The motio to strike the claima t s brief is fou ded o the
claima t s failure to file withi the time required by the board, o 
APRIL 2 7 , 1 9 76 TH FUND SUPPL M NT D ITS MOTION BY A R QU ST FOR AN
 XT NSION OF TH D ADLIN FOR FILING ITS ANSW RING BRI F UNTIL MAY 13,
1 9 7 6 .

The board co cludes that saif s motio to strike the claima t s
R QU ST FOR R VI W SHOULD B D NI D AT THIS TIM BUT THAT IT SHOULD B 
FURTH R CONSID R D AS A PART OF BOARD S R VI W OF TH CAS .

Claima t s brief will  ot be stricke but the state accide t

INSURANC FUND SHOULD B GIV N UNTIL MAY 1 3 , 1 9 76 TO FIL ITS ANSW R
ING BRI F,

It is so or ere .

WCB CAS NO. 75-2651 MAY 5, 1976

CHARL S R. MCCRACK N, CLAIMANT
SCHL G L, MILBANK, WH  L R AND JARMAN,
CLAIMANT'S ATTYS,

JON S, LANG, KL IN, WOLF AND SMITH,
DEFENSE ATTYS.

ORDER OF DISMISSAL

A REQUEST FOR REVIEW HAVING BEEN DULY FILED WITH THE WORKMEN'S
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIMANT, AND
THE BOARD NOW HAVING RECEIVED CLAIMANT S MOTION TO DISMISS SAID
MATTER,

It is therefore ordered th t the request for REVIEW now pending

BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS
FINAL BY OPERATION OF LAW.
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WCB CASE NO. 75-2969 

·MARY E. THOMAS, CLAIMANT 
JAY EDWARDS, CLAIMANT'S ATTYe 
TOM Pe PRICE, DEFENSE ATTYe 
SUPPLEMENTAL ORDER ALLOWING ATTORNEY FEE 

MAY 6, 1976 

THE BOARD 1 S ORDER ON .REVIEW ENTERED APRIL 2 6 1 19 76 FAILED TO 
INCLUDE AN AWARD OF A REASONABLE A""f'.TORNEY 1 S FEE AND THE ORDER SHOULD 
BE SUPPLEMENTED WITH THE FOLLOWING -

ORDER 

IT IS HEREBY ORDERED THAT CLAIMANT'S COUNSEL RECEIVE AS A REA,
SONABLE ATTORNEY'S FEE 1 2 5 PER CENT OF ALL TEMPORARY _TOTAL DISABILITY 
ALLOWED BY THE BOARD 1 S ORDER ON REVIEW BUT IN NO EVENT SHALL THE ADDI
TIONAL FEE ALLOWED FROM HER TEMPORARY TOTAL DISABILITY, WHEN COMBINED 
WITH THE FEE ALLOWED BY THE REFEREE'S ORDER, EXCEEDS 00 DOLLARS• 

IT IS HEREBY FURTHER ORDERED THAT CLAIMANT" S COUNSEL IS Tc;> RE
CEIVE 2 5 PER CENT OF ANY PERMANENT PARTIAL DISABILITY COMPENSATION 
CLAIMANT IS AWARDED.WHEN HER _CLAIM IS AGAIN CLOSED BY THE· EVALUATION 
DIVISION OF THE WORKMEN'S COMPENSATION BOARD AS A REASONABLE 
ATTORNEY'S FEE. IN NO EVENT, HOWEVER, SHALL THE FEE ALLOWED FROM 

THE PERMANENT PARTIAL. DiSABILITY AWARD, WHEN COMBINED WITH THE 
ATTORNEY FEE ALLOWED BY THE REFEREE FROM ADDITIONAL PERMANENT DIS
ABILITY, EXCEED 1 1 50 0 DOLLARS• 

IT Is so ORDERED.· 

WCB CASE NO. 75-2177 MAY 6, 1976 

CARRIS- DUIT, CLAIMANT 
STIPULATION AND ORDER OF· DISMISSAL 

THIS MATTER HAVING COME ON REGULARLY FOR HEARING BEFORE JAMES 
. P• LEAHY, REFEREE t ON DECEMBER 2. 3 1 197 S I AND AN OPINION AND ORDER 
HAVING BEEN PUBLISHED UNDER DATE OF JANUARY 2.7 1 1976 1 ANO CLAIMANT 
HAVING FIL.E.D HIS REQUEST FOR REVIEW BY THE WORKMEN'S COMPENSATION 
BOARD, CLAIMANT APPEARING PERSONALLY AND BY ANO THROUGH HIS COUNSEL, 
GARY Me GALTON OF GALTON AND POPICK, ·AND THE EMPLOYER, AMERICAN 
BUILDING MAINTENANCE COMPANY, APPEARING BY Re KENNEY ROBERTS, COUNSEL 
FOR ITS INDUSTRIAL CARRIER, EBI COMPANIES, AND THE PARTIES HAVING FULLY 
COMPROMISED AND SETTLED ALL ISSUES RAISED BY VIRTUE OF THE REQUEST 
FOR HEARING AND REQUEST FOR BOARD REVIEW AS EVIDENCED BY THEIR RES
PECTIVE SIGNATURES BELOW, AND THE BOARD BEING OTHERWISE FULLY ADVISED 
IN THE PREMISES, MAKES_ THE FOLLOWING ORDERS - . 

IT IS HEREBY ORDERED THAT THE DETERMINATION ORDER OF"MARC_H 20 1 

1975 1 IS MODIFIED TO GRANT CLAIMANT A TOTAL PERMANENT PARTIAL DIS
ABILITY AWARD OF 1 1 2. DEG.REES FOR 3 5 PER CENT UNSCHEDULED DISABILITY, 
THIS REPRESENTING AN INCREASE OF 15 PER CENT OR EQUAL TO 48 DEGREES -

IT IS FURTHER ORDERED THAT PURSUANT TO RETAINER AGREEMENT, DATED 
APRILS, 1975 1 CLAIMANT 1 SCOUNSEL 1 GALTONANDPOPICK1 ARE AWARDED 
REASONABLE ATTORNEYS' FEE_S EQUIVALENT TO 2 5 .PER.CENT O.F THE ADDITIONAL 
COMPENSATION MADE PAYABLE BY THIS ORDER -

IT IS FURTHER ORDERED THAT DUE TO OUTSTANDING FINANCIAL OBLIGATIONS, 

-1 Is-

1976

1 976 FAIL D TO
TH ORD R SHOULD

BE SUPPLEMENTED WITH THE FOLLOWING

ORDER
It is hereby ordered th t cl im nt’s counsel receive  s  re 

son ble  ttorney s FEE, 2  PER CENT OF ALL TEMPORARY TOTAL DISABILITY
ALLOWED BY THE BOARD* S ORDER ON REVIEW BUT IN NO EVENT SHALL THE ADDI
TIONAL FEE ALLOWED FROM HER TEMPORARY TOTAL DISABILITY, WHEN COMBINED
WITH THE FEE ALLOWED BY THE REFEREE S ORDER, EXCEED  00 DOLLARS,

It IS HEREBY FURTHER ORDERED THAT cl im nt s COUNSEL IS TO RE
CEIVE 2  PER CENT OF ANY PERMANENT PARTIAL DISABILITY COMPENSATION
CLAIMANT IS AWARDED WHEN HER CLAIM IS AGAIN CLOSED BY THE EVALUATION
DIVISION OF THE WORKMEN S COMPENSATION BOARD AS A REASONABLE
ATTORNEY S FEE. IN NO EVENT, HOWEVER, SHALL THE FEE ALLOWED FROM
THE PERMANENT PARTIAL DISABILITY AWARD, WHEN COMBINED WITH THE
ATTORNEY FEE ALLOWED BY THE REFEREE FROM ADDITIONAL PERMANENT DIS
ABILITY, EXCEED 1, 00 DOLLARS.

It is so ordered.

WCB CA E NO. 75-2969 MAY 6,

MARY E. THOMA , CLAIMANT
JAY EDWARDS, CLAIMANT* S ATTY.
TOM P. PRICE, DEFENSE ATTY.
SUPPLEMENTAL ORDER ALLOWING ATTORNEY FEE

The bo rd s ORDER ON REVIEW ENTERED APRIL 26,
INCLUDE AN AWARD OF A REASONABLE ATTORNEY* S FEE AND

WCB CA E NO. 75-2177 MAY 6, 1976

DARRI DUIT, CLAIMANT
STIPULATION AND ORD R OF DISMISSAL

This matter havi g come o regularly for heari g before james

P. L AHY, R F R  , ON D C MB R 23, 1975, AND AN OPINION AND ORD R
HAVING B  N PUBLISH D UND R DAT OF JANUARY 27, 1976, AND CLAIMANT
HAVING FIL D HIS R QU ST FOR R VI W BY TH WORKM N* S COMP NSATION
BOARD, CLAIMANT APP ARING P RSONALLY AND BY AND THROUGH HIS COUNS L,
GARY M. GALTON OF GALTON AND POPICK, AND TH  MPLOY R, AM RICAN
BUILDING MAINT NANC COMPANY, APP ARING BY R. K NN Y ROB RTS, COUNS L
FOR ITS INDUSTRIAL CARRI R,  BI COMPANI S, AND TH PARTI S HAVING FULLY
COMPROMIS D AND S TTL D ALL ISSU S RAIS D BY VIRTU OF TH R QU ST
FOR H ARING AND R QU ST FOR BOARD R VI W AS  VID NC D BY TH IR R S
P CTIV SIGNATUR S B LOW, AND TH BOARD B ING OTH RWIS FULLY ADVIS D
IN TH PR MIS S, MAK S TH FOLLOWING ORD RS

It IS H R BY ORD R D THAT TH D T RMINATION ORD R OF MARCH 20,
1 97 5 , IS MODIFI D TO GRANT CLAIMANT A TOTAL P RMAN NT PARTIAL DIS
ABILITY AWARD OF 112 D GR  S FOR 3 5 P R C NT UNSCH DUL D DISABILITY,
THIS R PR S NTING AN INCR AS OF 15 P R C NT OR  QUAL TO 48 D GR  S

It IS FURTH R ORD R D THAT PURSUANT TO R TAIN R AGR  M NT, DAT D
APRIL 8 , 1 97 5 , CLAIMANT S COUNS L, GALTON AND POPICK, AR AWARD D
R ASONABL ATTORN YS* F  S  QUIVAL NT TO 2 5 P R C NT OF TH ADDITIONAL
COMP NSATION MAD PAYABL BY THIS ORD R

It IS FURTH R ORD R D THAT DU TO OUTSTANDING FINANCIAL OBLIGATIONS,

1 1 5
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AWARD SHALL BE MADE PAYABLE IN ONE LUMP SUM INSTALLMENT -

IT IS FINALLY ORDERED THAT CLAIMANT'S REQUEST FOR REVIEW BE AND 
THE SAME IS HEREBY DISMISSED• 

WCB CASE NO. 75-3801 

RAYMOND L. SCHWACH, CLAIMANT 
RICHARDSON, MURPHY AND NELSON, 

CLAIMANT'S ATTYS. 
JONES 1 LANG 1 KLE IN 1 WOLF AND SM ITH 1 

DEFENSE ATTYS. 
ORDER OF DISMISSAL. 

MAY 11, 1976 

A REQUEST FOR REVIEW 1 HAVING BEEN DULY FILED WITH THE WORKMEN'S 
COMPENSATION BOARD IN THE ABOVE-ENTITLED MATTER BY THE CLAIMANT, 
AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN, 

fT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PENDING 
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS 
FINAL BY OPERATION OF LAW• 

WCB CASE NO. 75-5280 MAY 11, 1976 

MOHAMMAD SALEM, CLAIMANT 
SOUTHER, SPAULDING 1 KINSEY, WILLIAMSON AND SCHWABE, 

CLAIMANT'S ATTYSe 
G• HOWARD CLIFF, DEFENSE ATTY. 
ORDER OF DISMISSAL 

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN'S 
COMPENSATION BOARD IN THE ABOVE-ENTITLED MATTER BY THE EMPLOYER, 
AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN 1 

IT·IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PENDING 
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS 
FINAL BY OPERATION OF LAW• 

CLAIM NO. 144-69-362 MAY 13, 1976 

ROBERT INMAN, CLAIMANT 
OWN MOTION ORDER 

PURSUANT TO THE BOARD'S OWN MOTION ORDER 1 DATED NOVEMBER 12 1 
197 5 • THE ABOVE ENTITLED MATTER WAS REFERRED TO THE EMPLOYER WITH 
INSTRUCTIONS TO REOPEN CLAIMANT'S CLAIM OF NOVEMBER 6 1 1 9 6 9 FOR 
MEDICAL CARE AND TREATMENT AND ASSOCIATED TIME LOSS• 

CLAIMANT WAS REFERRED TO HERBERT A. SPADY, M• D• AND 1 ON 
DECEMBER t O I t 9 7 5, UNDERWENT ARTHROTOMY OF THE LEFT KNEE WITH EX
CISION OF MEDIAL MENISCUS• CLAIMANT WAS FOUND TO HAVE TRAUMATIC 
ARTHRITIS OF THE LEFT KNEE• DRe SPADY RE PORTS CLAIMANT'S CONDITION 
IS NOW STATIONARY AND THE CLAIM WAS SUBMITTED TO THE EVALUATION 
DIVISION OF THE BOARD ON APRIL 2 1 1972 FOR CLOSURE UNDER ORS 656.278• 

-1 t 6 -

THIS AWARD SHALL B MAD PAYABL IN ON LUMP SUM INSTALLM NT

It IS FINALLY ORD R D THAT cla mant s R QU ST FOR R VI W
TH SAM IS H R BY DISMISS D.

B AND

WCB CA E NO. 75-3801 MAY 11, 1976

RAYMOND L.  CHWACH, CLAIMANT
RICHARDSON, MURPHY AND N LSON,

cla mant s ATTYS.
JON S, LANG, KL IN, WOLF AND SMITH,

D F NS ATTYS.
ORD R OF DISMISSAL

A R QU ST FOR R VI W, HAVING B  N DULY FIL D WITH TH WORKM N'S
COMP NSATION BOARD IN TH ABOV - NTITL D MATT R BY TH CLAIMANT,
AND SAID R QU ST FOR R VI W NOW HAVING B  N WITHDRAWN,

It IS TH R FOR ORD R D THAT TH R QU ST FOR R VI W NOW P NDING
B FOR TH BOARD IS H R BY DISMISS D AND TH ORD R OF TH R F R  IS
FINAL BY OP RATION OF LAW.

WCB CA E NO. 75-5280 MAY 11, 1976

MOHAMMAD  ALEM, CLAIMANT
SOUTH R, SPAULDING, KINS Y, WILLIAMSON AND SCHWAB ,
CLAIMANT'S ATTYS,

G. HOWARD CLIFF, D F NS ATTY.
ORD R OF DISMISSAL

A R QU ST FOR R VI W, HAVING B  N DULY FIL D WITH TH WORKM N'S
COMP NSATION BOARD IN TH ABOV - NTITL D MATT R BY TH  MPLOY R,
AND SAID R QU ST FOR R VI W NOW HAVING B  N WITHDRAWN,

It IS TH R FOR ORD R D THAT TH R QU ST FOR R VI W NOW P NDING
B FOR TH BOARD IS H R BY DISMISS D AND TH ORD R OF TH R F R  IS
FINAL BY OP RATION OF LAW,

CLAIM NO. 144-69-362 MAY 13, 1976

ROBERT INMAN, CLAIMANT
OWN MOTION ORDER

Pursu nt to the bo rd's own motion order, d ted November i z ,
1 97 5 , TH ABOV  NTITL D MATT R WAS R F RR D TO TH  MPLOY R WITH
INSTRUCTIONS TO R OP N CLAIMANT'S CLAIM OF NOV MB R 6 , 1 9 6 9 FOR
M DICAL CAR AND TR ATM NT AND ASSOCIAT D TIM LOSS,

Claima t was referred to Herbert a. spady, m. d. a d, o 

D C MB R 1 0 , 1 97 5 , UND RW NT ARTHROTOMY OF TH L FT KN  WITH  X
CISION OF M DIAL M NISCUS. CLAIMANT WAS FOUND TO HAV TRAUMATIC
ARTHRITIS OF TH L FT KN  . DR. SPADY R PORTS CLAIMANT'S CONDITION
IS NOW STATIONARY AND TH CLAIM WAS SUBMITT D TO TH  VALUATION
DIVISION OF TH BOARD ON APRIL 2, 1 9 72 FOR CLOSUR UND R ORS 6 5 6.2 7 8.
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IS ORDERED THAT CLAIMANT RECEIVE TEMPORARY TOTAL DISABILITY 
FROM DECEMBER 9 1 1975 THROUGH FEBRUARY 15 1 1976• 

IT IS FURTHER ORDERED THAT CLAIMANT BE AWARDED PERMANENT PAR
TIAL DISABILITY EQUAL TO 1 5 PER CENT LOSS OF THE LEFT LEG• 

CLAIM NO. 133 CB 2158736 

SIDNEY JONES, CLAIMANT 
GRANT, FERGUSON AND CARTER, 

CLAIMANT'S ATTYS 0 

MERLIN L 0 MILLER, DEFENSE ATTY. 
OWN MOTION ORDER 

MAY 13, 1976 

ON MARCH 26, 1976 THE CLA;MANT, THROUGH HIS ATTORNEY, REQUESTED 
THE BOARD TO EXERCISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 
656e278 AND REOPEN HIS CLAIM• THE CLAIMANT SUBMITTED IN SUPPORT OF 
HIS REQLJEST TWO MEDICAL REPORTS FROM ·DR• DUNN AND AN X-RAY REPORT. 

THE BOARD, UPON FULL CONSIDERATION OF THE MEDICAL REPORTS, 
CONCLUDES THEY ARE NOT SUFFICIENT TO ESTABLISH CAUSAL RELATIONSHIP 
BETWEEN CLAIMANT'S PRESENT CONDITION AND HIS INDUSTRIAL INJURY WHICH 
OCCURRED ON FEBRUARY 25 1 1969• THEREFORE, THE REQUEST TO REOPEN 
ON BOARD'S OWN MOTION IS HEREBY DENIED• 

WCB CASE NO. 75-2684 

JOHN C. MCDONALD, CLAIMANT 
RICHARD HAMMERSLEY, CLAIMANT'S ATTY• 
DEPT0 OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY C_LAIMANT 
CROSS REQUEST FOR REVIEW BY SAIF 

MAY 14, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT SEEKS BOARD REVIEW OF A REFEREE'S ORDER WHICH AWARDED 
CLAIMANT 4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED DISABILITY TO THE NECK 
AND BACK0 CLAIMANT ALLEGES HE WAS NEITHER MEDICALLY NOR VOCATIONALLY 
STATIONARY AT THE TIME OF THIS THIRD CLAIM CLOSURE ON JUNE 1 2, 197 5, 
OR, IN THE ALTERNATIVE, HE IS ENTITLED TO A GREATER AWARD FOR PERMA
NENT PARTIAL DISAB ILITY0 

THE STATE ACCIDENT INSURANCE FUND CROSS APPEALED, ALLEGING 
CLAIMANT HAS NOT SUSTAINED HIS BURDEN OF PROVING EITHER PHYSICAL OR 
FUNCTIONAL I MPAIRMENT0 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON OCTOBER 8 1 197 3 
WHILE DRIVING A LOADER• THE LOADER WAS BEING DRIVEN BACKWARDS RE
QUIRING CLAIMANT TO HOLD THE STEERING WHEEL WITH HIS LEFT ARM WHILE 
HE LOOKED OVER HIS RIGHT SHOULDER ·To SEE WHERE HE WAS GOING• WHILE 
IN THIS POSITION, HE WAS JOSTLED ABOUT AND S.USTAINED A NECK AND BACK 
INJURY 0 

AFTER THE FIRST CLAIM CLOSURE, CLAIMANT'S CLAIM WAS VOLUN
TARILY REOPENED ON TWO OCCASIONS 0 NONE OF THE THREE DETERMINATION 
ORDERS ISSUED AWARDED COMPENSATION FOR PERMANENT PARTIAL DISABILITY• 

-1 1 7 -

It is ordered that claima t receive temporary total disability

FROM D C MB R 9 , 1 9 7 5 THROUGH F BRUARY 1 5 , 1 9 76 ,

It IS FURTHER ORDERED THAT CLAIMANT BE AWARDED PERMANENT PAR
TIAL DISABILITY EQUAL TO I  PER CENT LOSS OF THE LEFT LEG,

CLAIM NO. 133 CB 2158736 MAY 13, 1976

SIDN Y JON S, CLAIMANT
GRANT, FERGUSON AND CARTER,
CLAIMANT'S ATTYS.

M RLIN L. MILL R, D F NS ATTY.
OWN MOTION ORD R

On MARCH 26, 1976 TH CLAIMANT, THROUGH HIS ATTORN Y, R QU ST D
TH BOARD TO  X RCIS ITS OWN MOTION JURISDICTION PURSUANT TO ORS
6 56.2 7 8 AND R OP N HIS CLAIM. TH CLAIMANT SUBMITT D IN SUPPORT OF
HIS R QU ST TWO M DICAL R PORTS FROM DR. DUNN AND AN X RAY R PORT.

The board, upo full co sideratio of the medical reports,
CONCLUD S TH Y AR NOT SUFFICI NT TO  STABLISH CAUSAL R LATIONSHIP
B TW  N CLAIMANT'S PR S NT CONDITION AND HIS INDUSTRIAL INJURY WHICH
OCCURR D ON F BRUARY 2 5 , 1 96 9 . TH R FOR , TH R QU ST TO R OP N
ON BOARD' S OWN MOTION IS H R BY D NI D.

WCB CAS NO. 75-2684 MAY 14, 1976

JOHN C. MCDONALD, CLAIMANT
RICHARD HAMM RSL Y, CLAIMANT'S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT
CROSS R QU ST FOR R VI W BY SAIF

Reviewed by board members wilso a d moore.

Claima t seeks board review of a referee s order which awarded
CLAIMANT 48 D GR  S FOR 15 P R C NT UNSCH DUL D DISABILITY TO TH N CK
AND BACK. CLAIMANT ALL G S H WAS N ITH R M DICALLY NOR VOCATIONALLY
STATIONARY AT TH TIM OF THIS THIRD CLAIM CLOSUR ON JUN 1 2 , 1 97 5 ,
OR, IN TH ALT RNATIV , H IS  NTITL D TO A GR AT R AWARD FOR P RMA
N NT PARTIAL DISABILITY.

The state accide t i sura ce fu d cross appealed, allegi g
CLAIMANT HAS NOT SUSTAIN D HIS BURD N OF PROVING  ITH R PHYSICAL OR
FUNCTIONAL IMPAIRM NT.

Cla mant susta ned a compensable  njury on October 8, 1973
WHIL DRIVING A LOAD R. TH LOAD R WAS B ING DRIV N BACKWARDS R 
QUIRING CLAIMANT TO HOLD TH ST  RING WH  L WITH HIS L FT ARM WHIL 
H LOOK D OV R HIS RIGHT SHOULD R TO S  WH R H WAS GOING. WHIL 
IN THIS POSITION, H WAS JOSTL D ABOUT AND SUSTAIN D A N CK AND BACK
INJURY.

After the first claim closure, claima t s claim was volu 

tar ly R OP N D ON TWO OCCASIONS. NON OF TH THR  D T RMINATION
ORD RS ISSU D AWARD D COMP NSATION FOR P RMAN NT PARTIAL DISABILITY.

117-



— 

' 





' 



         
              

          
            
         
          

         
        
       
            
         
           

        
           

         
     
          
           

          
           
       

            
           

 

          

       

  
     
     
  

               
           
           

         
         
         
      

        
             
          

   
    

          
           
           

            
  

WAS SEEN BY DR• DIERDORFF 1 AN OSTEOPATHIC PHYSICIAN -
DRe RALPH THOMPSON - DR• J• B• CHESTER, AN ORTHOPEDIST - DR• LENLY M• 
GEARHART I PSYCHIATRIST - ALSO BY OR Se WHITE I RAAF I COHEN AND TSAI• 
HE WAS EVALUATED AT THE BACK EVALUATION CLINIC AND ENTERED THE PAIN 
CLINIC• THEIR DIAGNOSES INCLUDE NO DISABILITY, NO OBJECTiVE FINDINGS, 
POSSIBLE MALINGERING, AND ALMOST ENTIRE FUNCT IONALe DRe TSAI' S OPIN
ION WAS THAT CLAIMANT WAS MEDICALLY STATIONARY, THAT NO NEUROSUR
GICAL, DIAGNOSTIC, OR THERAPEUTIC PROCEDURES WERE INDICATED, BUT 
THERE WAS A MILD DEGREE OF PERM.ANENT DISABILITY• 

IN JUNE 1975 CLAIMANT INDICATED AN U_NWILLING.NESS TO BECOME IN
VOLVED WITH VOCATIONAL REHABILITATION. BOTH CLAIMANT AND HIS WIFE 
TESTIFIED THEY FELT. THAT THEY WERE VICTIMS OF ALLEGED FRAUD WITHIN 
THE COMPENSATION SYSTEM. THE ·CLAIMANT HAS APPARENTLY SOUGHT RE
EMPLOYMENT WITH SOME INDICATION HE WOULD NOT TAKE A LESSER PA.YING 
Joe·. 

THE REFEREE FOUND THAT CLAIMANT'S CLAIM HAD NOT BEEN PREMA
TURELY CLOSED ON JUNE 1 2., 197 S • 

THE REFEREE FOUND THAT THE MEDICAL DOCTORS WERE SPLIT ON THE 
QUESTION OF WHETHER OR NOT CLAIMANT COULD RETURN TO HIS FORMER OCCU
PATION BUT, GIVING CLAIMANT THE BENEFIT OF DOUBT, CONCLUDED CLAIMANT 
HAO SUFFERED A MINOR LOSS OF EARNING CAPACITY ANO AWARDED CLAIMANT 
4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED DISABILITY• 

THE BOARD ON DE NOVO REVIEW CONCLUDES THAT THIS AWARD IS A FAIR 
ONE IN THE ABSENCE OF ANY MEDICAL. FINDINGS THAT WOULD SUBSTANTIATE 
CLAIMANT'S COMPLAINTS• 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 18 1 197 5 IS AFFIRMED• 

WCB CASE NO. 75-4701 

KAY BINETTE. CLAIMANT 
BAILE'.Y 1 D0BLIE'. AND BRUUN, CLAIMANT'S ATTVS. 

SOUTHER, SPAULDING, KINSEV 9 WILLIAMSON AND 

SCHWABE, DEFENSE ATTYS• 
ORDER 

MAY 14, 1976 

ON MAY IO I I 9 7 6 THE BOARD RECE IVEO A REQUEST TO REMAND THE 
ABOVE ENTITLED MATTER TO THE REFEREE FOR TAKING OF NEW EVIDENCE 
ALLEGING THAT SUCH EVIDENCE COULD NOT HAVE BEEN PRODUCED AT THE ORI
GINAL HEARING BECAUSE OF CLAIMANT'S BASIC MISUNDERSTANDING OF HER 
CLAIM, FAILURE OF COMMUNICATION BETWEEN CLAIMANT AND HER FORMER 
ATTORNEY AND A MISUNDERSTANDING BETWEEN CLAIMANT AND HER TREATING 
PHYSICIAN AS TO HER PRIOR MEDICAL HISTORY• 

THE BOARD 1 AFTER DUE CONSIDERATION, CONCLUDES THAT THE GROUNDS 
SET FORTH IN SUPPORT OF THE REQUEST ARE NOT SUFFICIENT TO JUSTIFY A 
FINDING THAT SUCH EVIDENCE COULD NOT REASONABLY HAVE BEEN PRODUCED 
AT THE ORIGINAL HEARING• 

THEREFORE, THE REQUEST IS DENIED. 

THE BOARD, HAVING BEEN ADVISED THAT AT THE TIME CLAIMANT RE
QUESTED THE BOARD TO REVIEW THE REFEREE'S ORDER WHE WAS NOT REPRE
SENT.ED BY COUNSEL, HEREBY ALLOWS CLAIMANT'S COUNSEL 1 0 DAYS FROM THE 
DATE OF THIS ORDER WITHIN WHICH TO REPLY TO RESPONDENT'S BRIEF RECEIVED 
MAY 1 2. 1 1 9 7 6 • 

-11 8-

-

-
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Claima t was see by dr. dierdorff, a osteopathic physicia 

DR. RALPH THOMPSON DR. J, B. CH ST R, AN ORTHOP DIST DR. L NLY M.
G ARHART, PSYCHIATRIST ALSO BY DRS. WHIT , RAAF, COH N AND TSAI.
H WAS  VALUAT D AT TH BACK  VALUATION CLINIC AND  NT R D TH PAIN
CLINIC. TH IR DIAGNOS S INCLUD NO DISABILITY, NO OBJ CTIV FINDINGS,
POSSIBL MALING RING, AND ALMOST  NTIR FUNCTIONAL. DR. TSAI * S OPIN
ION WAS THAT CLAIMANT WAS M DICALLY STATIONARY, THAT NO N UROSUR
GICAL, DIAGNOSTIC, OR TH RAP UTIC PROC DUR S W R INDICAT D, BUT
TH R WAS A MILD D GR  OF P RMAN NT DISABILITY.

In JUN 1 9 7 5 CLAIMANT INDICAT D AN UNWILLINGN SS TO B COM IN
VOLV D WITH VOCATIONAL R HABILITATION. BOTH CLAIMANT AND HIS WIF 
T STIFI D TH Y F LT THAT TH Y W R VICTIMS OF ALL G D FRAUD WITHIN
TH COMP NSATION SYST M. TH CLAIMANT HAS APPAR NTLY SOUGHT R 
 MPLOYM NT WITH SOM INDICATION H WOULD NOT TAK A L SS R PAYING
JOB.

The referee fou d that claima t s claim had  ot bee prema

turely CLOS D ON JUN 12, 1975.

The referee fou d that the medical doctors were split o the

QUESTION OF WHETHER OR NOT CLAIMANT COULD RETURN TO HIS FORMER OCCU
PATION BUT, GIVING CLAIMANT THE BENEFIT OF DOUBT, CONCLUDED CLAIMANT
HAD SUFFERED A MINOR LOSS OF EARNING CAPACITY AND AWARDED CLAIMANT
48 DEGREES FOR 1 PER CENT UNSCHEDULED DISABILITY.

The board o de  ovo review co cludes that this award is a fair

ON IN TH ABS NC OF ANY M DICAL FINDINGS THAT WOULD SUBSTANTIAT 
cla mant s COMPLAINTS.

ORD R

The order of the referee d ted November is, 197 is  ffirmed.

WCB CAS NO. 75-4701 MAY 14, 1976

KAY BIN TT , CLAIMANT
BAIL Y, DOBLI AND BRUUN, CLAIMANT'S ATTYS.

SOUTH R, SPAULDING, KINS Y^ WILLIAMSON AND
SCHWABe, D F NS ATTYS.

ORD R

On MAY 1 0 , 1 97 6 TH BOARD R C IV D A R QU ST TO R MAND TH 
ABOV  NTITL D MATT R TO TH R F R  FOR TAKING OF N W  VID NC 
ALL GING THAT SUCH  VID NC COULD NOT HAV B  N PRODUC D AT TH ORI
GINAL H ARING B CAUS OF CLAIMANT S BASIC MISUND RSTANDING OF H R
CLAIM, FAILUR OF COMMUNICATION B TW  N CLAIMANT AND H R FORM R
ATTORN Y AND A MISUND RSTANDING B TW  N CLAIMANT AND H R TR ATING
PHYSICIAN AS TO H R PRIOR M DICAL HISTORY.

The bo rd,  fter due consider tion, concludes th t the grounds
SET FORTH IN SUPPORT OF THE REQUEST ARE NOT SUFFICIENT TO JUSTIFY A
FINDING THAT SUCH EVIDENCE COULD NOT REASONABLY HAVE BEEN PRODUCED
AT THE ORIGINAL HEARING.

Therefore, the request is de ied.

The bo rd, h ving been  dvised th t  t the time cl im nt re
quested THE BOARD TO REVIEW THE REFEREE'S ORDER WHE WAS NOT REPRE
SENTED BY COUNSEL, HEREBY ALLOWS CLAIMANT'S COUNSEL 10 DAYS FROM THE
DATE OF THIS ORDER WITHIN WHICH TO REPLY TO RESPONDENT'S BRIEF RECEIVED
MAY 12, 1976.
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SAIF CLAIM NO0 EA 977474 

MICHAEL To RUGGIERO, CLAIMANT 
WILLNER, BENNETT 0 RIGGS AND SKARSTAD 0 

CLAI MANT 1 S ATTYS. 

DEPT 0 OF JUSTICE 0 DEFENSE ATTY 0 

OWN MOTION ORDER 

MAY 14, 1976 

PURSUANT TO THE PROVISIONS OF ORS 656.278 1 THE BOARD'S OWN 

MOTION 0RDER 0 DATED JULY 2 1 197 5 1 REFERRED THIS MATTER TO THE HEAR

INGS DIVISION WITH INSTRUCTIONS TO CONVENE A HEARING AND tAKE EVIDENCE 

ON THE ISSUE OF THE EXTENT OF CLAIMANT'S PRESENt PERMANENT PARTIAL 

DISABILITY RESULTING FROM HIS INDUSTRIAL INJURY SUSTAINED ON FEBRUARY 

1s, t963. 

FOLLOWING LITIGATION, CLAIMANT HAS HERETOFORE RECEIVED A TOTAL 

AWARD OF 85 PER CENT LOSS FUNCTION OF THE RIGHT LEG, 75 PER CENT LOSS 

FUNCTION OF THE LEFT LEG AND 2 0 PER CENT LOSS FUNCTION OF AN ARM FOR 

UNSCHEDULED LOW BACK DISABILITY. CLAIMANT NOW SEEKS AN AWARD OF 

PERMANENT TOTAL DISABILITY• 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS RIGHT KNEE 

FEBRUARY 1 5, 1 963 WHILE EMPLOYED AS A WAREHOUSEMAN AT GILMORE STEEL 0 

SURGERY WAS PERFORMED AND DR 0 BEGG NOTED AT THAT TIME THERE WAS 

EXTENSIVE AND SEVERE CHONDROMALCIA OF THE WEIGHT BEARING ARTICULATE 

CARTILAGE OF THE KNEE JOINT0 TO PROTECT THIS LEG, CLAIMANT BEGAN 

WEIGHT BEARING ON THE LEFT LEG WHICH RESULTED IN THE DEVELOP ME NT OF 

CHONDROMALCIA OF THE LEFT KNEE ALS0 0 HE WAS THEN FITTED WITH A LONG 

LEG BRACE FOR EACH LEG EXTENDING FROM THE THIGH TO THE FOOT TO HOLD 

THE LE GS STRAIGHT 0 

ON AUGUST 1 6 1 1971 CLAIMANT WAS SEEN BY DR• BEGG FOR INCREASED 

COMPLAINTS OF BOTH KNEES AND BACK PAIN 0 DR 0 BEGG THOUGHT CLAIMANT'S 

LOW BACK COMPLAINTS WERE THE RESULT OF STIFF-LEGGED WALKING WHICH 

PUT AN ADDED BURDEN ON THE LOW BACK REGION 0 HE FELT THE CLAIMANT 

WAS TOTALLY DISABLED AS FAR AS RETURNING TO WORK HE HAD PREVIOUSLY 

DONE. 

CLAIMANT HAS NOT WORKED GAINFULLY SINCE 196 5 0 WITH THE ASSIS

TANCE OF VOCATIONAL REHABILITATION HE BEGAN 0 IN 196 7, A THREE YEAR 

COURSE AT PORTLAND COMMUNITY COLLEGE WHICH HE ULTIMATELY COMPLETED 

AND RECEIVED A DEGREE IN ASSOCIATE AND APPLIED SCIENCES IN ARCHITECTURAL 

AND TECHNICAL DRAFTING• 

IN 1 973 HE WAS EMPLOYED BY THE PORTLAND CITY PLANNING COMMIS
SION AS A DRAFTSMAN BUT TERMINATED AFTER TWO OR THREE WEEKS BECAUSE 

OF LEG AND BACK PAIN 0 CLAIMANT TESTIFIED HE HAD APPLIED FOR DRAFTING 

JOBS AT BONNEVILLE POWER COMMISSION AND PACIFIC NORTHWEST BELL. HE 

TESTIFIED HE IS UNABLE TO SIT FOR MORE THAN TWO OR THREE HOURS AND 

CANNOT WALK MORE THAN THREE OR FOUR BLOCKS 0 CLAIMANT DOES NOT THINK 

HE COULD GIVE ANY EMPLOYER A FIVE DAY WORK WEEK - HOWEVER, HE DOES 

DO VOLUNTARY MINISTERIAL WORK FOR HIS CHURCH WHICH INCLUDES TEACHING 

AND COUNSELING 0 HE DROVE A ROUND TRIP WITH HIS FAMILY TO VICTORIA, 

B 0 C 0 ON ONE OCCASION WITHOUT ANY DIFFICULTY. 

0vER THE YEARS CLAIMANT HAS BEEN TREATED BY DR 0 BEGG WHO HAS 

ADMINISTERED CORTISONE INJECTIONS AND HAS SET UP A MONTHLY THERAPY 

PROGRAM INCLUDING WHIRLPOOL, HEAT AND MASSAGE 0 OTHER MEDICAL RE
PORTS INDICATE CLAIMANT HAS HAD GASTROINTESTINAL PROBLEMS NOT RELATED 
TO HIS INDUSTRIAL INJURY• 

THE REFEREE FOUND THAT, AT MOST, CLAIMANT HAS MADE ONLY A 

-11 9 -

 AIF CLAIM NO. EA 977474 MAY 14, 1976

MICHAEL T. RUGGIERO, CLAIMANT
WILLNER, BENNETT, RIGGS AND SKARSTAD,

cla mant s ATTYS,
D PT. OF JUSTIC , D F NS ATTY.
OWN MOTION ORD R

Pursua t to the provisio s of ors 6 56.2 7 8 , the board’s ow 

MOTION ORD R, DAT D JULY 2 , 1 97 5 , R F RR D THIS MATT R TO TH H AR
INGS DIVISION WITH INSTRUCTIONS TO CONV N A H ARING AND TAK  VID NC 
ON TH ISSU OF TH  XT NT OF CLAIMANT S PR S NT P RMAN NT PARTIAL
DISABILITY R SULTING FROM HIS INDUSTRIAL INJURY SUSTAIN D ON F BRUARY
15,1963.

Followi g litigatio , claima t has heretofore received a total

AWARD OF 8 PER CENT LOSS FUNCTION OF THE RIGHT LEG, 7 PER CENT LOSS
FUNCTION OF THE LEFT LEG AND 2 0 PER CENT LOSS FUNCTION OF AN ARM FOR
UNSCHEDULED LOW BACK DISABILITY. CLAIMANT NOW SEEKS AN AWARD OF
PERMANENT TOTAL DISABILITY.

Claima t sustai ed a compe sable i jury to his right k ee

F BRUARY 1 5 , 1 96 3 WHIL  MPLOY D AS A WAR HOUS MAN AT GILMOR ST  L.
SURG RY WAS P RFORM D AND DR. B GG NOT D AT THAT TIM TH R WAS
 XT NSIV AND S V R CHONDROMALCIA OF TH W IGHT B ARING ARTICULAT 
CARTILAG OF TH KN  JOINT. TO PROT CT THIS L G, CLAIMANT B GAN
W IGHT B ARING ON TH L FT L G WHICH R SULT D IN TH D V LOPM NT OF
CHONDROMALCIA OF TH L FT KN  ALSO. H WAS TH N FITT D WITH A LONG
L G BRAC FOR  ACH L G  XT NDING FROM TH THIGH TO TH FOOT TO HOLD
TH L GS STRAIGHT.

On AUGUST 16, 197 1 CLAIMANT WAS S  N BY DR, B GG FOR INCR AS D
COMPLAINTS OF BOTH KN  S AND BACK PAIN. DR. B GG THOUGHT CLAIMANT S
LOW BACK COMPLAINTS W R TH R SULT OF STIFF-L GG D WALKING WHICH
PUT AN ADD D BURD N ON TH LOW BACK R GION. H F LT TH CLAIMANT
WAS TOTALLY DISABL D AS FAR AS R TURNING TO WORK H HAD PR VIOUSLY
DON .

Claima t has  ot worked gai fully si ce 1 96 5 , with the assis

tance OF VOCATIONAL R HABILITATION H B GAN, IN 1 96 7 , A THR  Y AR
COURS AT PORTLAND COMMUNITY COLL G WHICH H ULTIMAT LY COMPL T D
AND R C IV D A D GR  IN ASSOCIAT AND APPLI D SCI NC S IN ARCH IT CTURAL
AND T CHNICAL DRAFTING.

In 1 9 73 H WAS  MPLOY D BY TH PORTLAND CITY PLANNING COMMIS
SION AS A DRAFTSMAN BUT T RMINAT D AFT R TWO OR THR  W  KS B CAUS 
OF L G AND BACK PAIN. CLAIMANT T STIFI D H HAD APPLI D FOR DRAFTING
JOBS AT BONN VILL POW R COMMISSION AND PACIFIC NORTHW ST B LL. H 
T STIFI D H IS UNABL TO SIT FOR MOR THAN TWO OR THR  HOURS AND
CANNOT WALK MOR THAN THR  OR FOUR BLOCKS. CLAIMANT DO S NOT THINK
H COULD GIV ANY  MPLOY R A FIV DAY WORK W  K HOW V R, H DO S
DO VOLUNTARY MINIST RIAL WORK FOR HIS CHURCH WHICH INCLUD S T ACHING
AND COUNS LING. H DROV A ROUND TRIP WITH HIS FAMILY TO VICTORIA,
B. C. ON ON OCCASION WITHOUT ANY DIFFICULTY,

Over the years claima t has bee treated by dr. begg who has

ADMINIST R D CORTISON INJ CTIONS AND HAS S T UP A MONTHLY TH RAPY
PROGRAM INCLUDING WHIRLPOOL, H AT AND MASSAG . OTH R M DICAL R 
PORTS INDICAT CLAIMANT HAS HAD GASTROINT STINAL PROBL MS NOT R LAT D
TO HIS INDUSTRIAL INJURY.

The referee fou d that, at most, claima t has made o ly a

1 1 9
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ATTEMPT TO WORK ALTHOUGH HE HAD BEEN RETRAINED AND HAD DONE 
WELL WITH THE APTITUDE TESTS ADMINISTERE.D BY DR. HICKMAN. HE FELT 
CLAIMANT WAS MORE HIGHLY MOTIVATED TO REMAIN AT HOME TO CARE FOR 
HIS FAMILY AND PARTlCIPAT.E IN HIS CHURCH WORK THAN TO RETURN TO THE 
LABOR MARKET. 

THE REFEREE FELT THAT THE TESTIMONY AND OPINIONS OF DR• BEGG 
MIGHT BE SOMEWHAT BIAS BECAUSE OF THE CLOSE RELATIONSHIP BETWEEN 
CLAIMANT AND DR• BEGG• 

THE REFEREE CONCLUDED THAT THE TOTALITY OF THE EVIDENCE FELL 
SHORT OF REFLECTING ANY ACTUAL INCREASE IN CLAIMANT'S PERMANENT PAR
TIAL DISABILITY AND THAT CLAIMANT HAD RECEIVED AN AWARD COMMENSURATE 
WITH HIS PRESENT DISABILITY• HE RECOMMENDED THAT THE BOARD NOT EXER
CISE ITS OWN MOTION JURISDICTION TO INCREASE CLAIMANT'S AWARD• 

THE B0ARD 1 AFTER DE NOVO REVIEW OF THE RECORD AND TAKING INTO 
CONSIDERATION THE REFEREE' 5 RECOMMENDATIONS, CONCLUDES THAT CLAIM
ANT'S REQUEST FOR OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 -
SHOULD BE DENIED• 

IT IS so ORDERED • 

. WCB CASE NO. 75-4688 

SHIRLEY E. MALAR 
ROGER Ae· LUEDTKE, CLAIMANT'S ATTY. 
ORDER ON MOTION 

MAY 14, 1976 

0N MAY 6 1 197 6 CL.Al MANT, BY AND THROUGH HER COUNSEL, REQUESTED 
THE BOARD TO REMAND HER CLAIM TO THE HEARINGS DIVISION FOR FURTHER 
EVIDENCE TAKING 1 CORRECTION AND OTHER NECESSARY ACTiON 1 PURSUANT TO 
ORS 656e295 (5) OR 1 IN THE ALTERNATIVE, TO REVIEW 'T'HE 'STIPULATION AND 
ORDER OF DISMISSAL' 1 DATED APRIL 19 1 1976 1 AND SIGNED BY REFEREE 
JOHN F • BAKER• . 

THE BOARD, AFTER DUE CONSIDERATION, FINDS THAT THE ONLY ISSUE 
IN DISPUTE 15 THE REDUCTION BY REFEREE BAKER OF THE ATTO•RNEY' S FEE 
SET FORTH IN THE 'STIPULATION ANO ORDER OF DISMISSAL'• 

0Rs656.388(1) PROVIDES-

' NO CLAIM FOR LEGAL SERVICES••• IN RESPECT TO ANY 
CLAIM OR AWARD FOR COMPENSATION.•• SHALL BE VALID 

UNLESS APPROVED BY THE REFEREE 0 • • T 

INASMUCH AS CLAIMANT'S COUNSEL AND REFEREE BAKER ARE UNABLE TO 
AGREE UPON THE AMOUNT OF THE ATTORNEY FEE, APPLICATION MUST BE MADE 
TO THE PRESIDING JUDGE OF THE CIRCUIT COURT IN THE COUNTY IN WHICH 
CLAIMANT RESIDES FOR A DETERMINATION OF THE PROPER FEE TO BE AWARDED 
IN THIS CASE• ORS 6 5 6 • 3 8 8 ( 2) ~ THIS IS A MATTER NOT PROPERLY BEFORE 

THE BOARD• 

THE MOTION FOR REMAND OR, ALTERNATIVELY, REQUEST FOR REVIEW 
RECEIVED BY THE BOARD ON MAY 6 1 1976 IS HEREBY DENIED 0 

-1 2 0 -

MINIMAL ATT MPT TO WORK ALTHOUGH H HAD B  N R TRAIN D AND HAD DON 
W LL WITH TH APTITUD T STS ADMINIST R D BY DR. HICKMAN. H F LT
CLAIMANT WAS MOR HIGHLY MOTIVAT D TO R MAIN AT HOM TO CAR FOR
HIS FAMILY AND PARTICIPAT IN HIS CHURCH WORK THAN TO R TURN TO TH 
LABOR MARK T.

The referee felt th t the testimony  nd opinions of dr. begg
MIGHT B SOM WHAT BIAS B CAUS OF TH CLOS R LATIONSHIP B TW  N
CLAIMANT AND DR. B GG.

The referee concluded th t the tot lity of the evidence fell
SHORT OF R FL CTING ANY ACTUAL INCR AS IN CLAIMANT S P RMAN NT PAR
TIAL d sab l ty and that cla mant had rece ved an award commensurate
WITH HIS PR S NT DISABILITY. H R COMM ND D THAT TH BOARD NOT  X R
CIS ITS OWN MOTION JURISDICTION TO INCR AS CLAIMANT S AWARD.

The BOARD, AFT R D NOVO R VI W OF TH R CORD AND TAKING INTO
CONSID RATION TH R F R  S R COMM NDATIONS, CONCLUD S THAT CLAIM
ANT S R QU ST FOR OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8
SHOULD B D NI D.

IT IS SO ORD R D.

WCB CA E NO. 75-4688 MAY 14, 1976

 HIRLEY E. MALAR
ROGER A. LUEDTKE, CLAIMANT S ATTY.
ORDER ON MOTION

On MAY 6 , 1 9 76 CLAIMANT, BY AND THROUGH H R COUNS L, R QU ST D
TH BOARD TO R MAND H R CLAIM TO TH H ARINGS DIVISION FOR FURTH R
 VID NC TAKING, CORR CTION AND OTH R N C SSARY ACTION, PURSUANT TO
ORS 6 5 6.2 95 (5 ) OR, IN TH ALT RNATIV , TO R VI W TH STIPULATION AND
ORD R OF DISMISSAL , DAT D APRIL 1 9 , 1 976 , AND SIGN D BY R F R  
JOHN F. BAK R.

TH BOARD, AFT R DU CONSID RATION, FINDS THAT TH ONLY ISSU 
IN DISPUT IS TH R DUCTION BY R F R  BAK R OF TH ATTORN Y S F  
S T FORTH IN TH STIPULATION AND ORD R OF DISMISSAL*.

OrS 656.388(1) PROVID S

NO CLAIM FOR L GAL S RVIC S... IN R SP CT TO ANY
CLAIM OR AWARD FOR COMP NSATION... SHALL B VALID
UNL SS APPROV D BY TH R F R  ...

In smuch  s cl im nt’s counsel  nd referee b ker  re un ble to
AGR  UPON TH AMOUNT OF TH ATTORN Y F  , APPLICATION MUST B MAD 
TO TH PR SIDING JUDG OF TH CIRCUIT COURT IN TH COUNTY IN WHICH
CLAIMANT R SID S FOR A D T RMINATION OF TH PROP R F  TO B AWARD D
IN THIS CAS . ORS 6 5 6.3 8 8 ( 2 ). THIS IS A MATT R NOT PROP RLY B FOR 
TH BOARD.

The motio for rema d or, alter atively, request for review

R C IV D BY TH BOARD ON MAY 6, 1976 IS H R BY D NI D.

I
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SAIF CLAIM N00 BB 100466 

GENEVIEVE E. REYNOLDS, CLAIMANT 
EMMONS• KYLE 1 KROPP AND KRYGER 0 

CLAIMANT'S ATTYS 0 

DEPT0 OF JUSTICE, DEFENSE ATTY 0 

OWN MOTION ORDER 

MAY 14, 1976 

CLAIMANT SUSTAINED A COMPENSABLE INDUSTRIAL INJURY ON DECEMBER 

26 1 1964 WHICH RESULTED IN THE IMPAIRMENT OF HER RIGHT WRIST - SHE 

HAS BEEN GRANTED DISABILITY AWARDS TOTALLING 1 00 PER CENT LOSS FUNCTION 

OF HER RIGHT FOREARM. BASED UPON A MEDICAL OPINION EXPRESSED BY DR• 

HAMMOND, THE BOARD, ON DECEMBER 8, 1 975, EXERCISED ITS OWN MOTION 

JURISDICTION PURSUANT TO ORS 656 8 278 AND DIRECTED THE STATE ACCIDENT 

INSURANCE FUND TO ARRANGE FOR CLAIMANT TO BE EXAMINED AND EVALUATED 

AT THE DISABILITY PREVENTION DIVISION IN PORTLAND AND TO HAVE A PSY

CHIATRIC EXAMINATION AND EVALUATION WHILE THERE. 

ON DECEMBER 2 9, 197 5 THE BOARD WAS FURNISHED BY THE FUND COPIES 

OF RE PORTS FROM DR 0 QUAN, DATED MAY 2 2 0 1 9 7 5 0 AND FROM DR 0 NATHAN, 

DATED JULY22, 1975 1 TOGETHER WITH A REQUEST THAT THE BOARD RECONSIDER 

ITS OWN MOTION ORDER BASED UPON THESE REPORTS 0 THE BOARD ENTERED A 

RECONSIDERATION OF OWN MOTION ORDER ON JANUARY 1 5, 1975 WHICH SET 

ASIDE THE ORDER ENTERED DECEMBER 8 0 1975 0 CLAIMANT WAS ADVISED BY 

THE BOARD THAT IT WOULD CONSIDER ANY ADDITIONAL EVIDENCE SUBMITTED AT 

ANY TIME IN SUPPORT OF HER REQUEST - THAT ITS ORDER ON RECONSIDERATION 

WAS BASED SOLELY ON THE RECORD BEFORE IT AT THAT TIME 0 

ON MAY 6 • 1976 THE BOARD WAS FURNISHED TWO MEDICAL REPORTS 
FROM DR 0 PARVARESH, ONE DATED APRIL 1 4 AND THE OTHER APRIL 28, 1976 1 

TOGETHER WITH A REQUEST THAT THE BOARD CONSIDER THESE MEDICAL REPORTS 

WITH THE PREVIOUS MEDICAL REPORTS SUBMITTED AND REOPEN CLAIMANT'S 

CLAIM UNDER ITS OWN MOTION JURISDICTION. 

DIAMETRICALLY OPPOSED PSYCHIATRIC EVALUATIONS HAVE BEEN MADE 

BY DR• PARVARESH AND DR 0 QUAN AND, AT THE PRESENT TIME, IT IS IMPOS

SIBLE, WITHOUT A HEARING ON THE MERITS, FOR THE BOARD TO DETERMINE 

WHETHER THE MEDICAL EVIDENCE JS SUFFICIENT TO JUSTIFY THE EXERCISE OF 

ITS OWN MOTION JURISDICTION AND REOPEN THIS CLAIM. 

THEREFORE, THE MATTER IS REFERRED TO THE HEARINGS DIVISION WITH 
INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE OF WHE

THER CLAIMANT'S PRESENT CONDITION IS CAUSALLY RELATED TO HER INDUS

TRIAL INJURY OF DECEMBER 2 6, 196 4, JUSTIFYING THE REOPENING OF THE 

CLAIM FOR THE PAYMENT OF BENEFITS AS PROVIDED BY THE WORKMEN'S COM-

PENSATION LAW, UPON CONCLUSION OF THE HEARING, THE REFEREE SHALL 

CAUSE A TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED 

TO THE BOARD TOGETHER WITH HIS RECOMMENDATIONS ON THIS ISSUE. 

-t 2 t -

SAIF CLAIM NO. BB 100466 MAY 14, 1976

G N VI V  . R YNOLDS, CLAIMANT
 MMONS, KYL , KROPP AND KRYG R,
CLAIMANT'S ATTYS,

D PT. OF JUSTIC , D F NS ATTY,
OWN MOTION ORD R

Claima t sustai ed a compe sable i dustrial i jury o December
26, 1 9 64 WHICH R SULT D IN TH IMPAIRM NT OF H R RIGHT WRIST SH 
HAS B  N GRANT D DISABILITY AWARDS TOTALLING 100 P R C NT LOSS FUNCTION
OF H R RIGHT FOR ARM, BAS D UPON A M DICAL OPINION  XPR SS D BY DR.
HAMMOND, TH BOARD, ON D C MB R 8 , 1 975 ,  X RCIS D ITS OWN MOTION
JURISDICTION PURSUANT TO ORS 6 56.2 7 8 AND DIR CT D TH STAT ACCID NT
INSURANC FUND TO ARRANG FOR CLAIMANT TO B  XAMIN D AND  VALUAT D
AT TH DISABILITY PR V NTION DIVISION IN PORTLAND AND TO HAV A PSY
CHIATRIC  XAMINATION AND  VALUATION WHIL TH R .

On D C MB R 29, 1 975 TH BOARD WAS FURNISH D BY TH FUND COPI S

OF R PORTS FROM DR. QUAN, DAT D MAY 2 2 , 1 9 7 5 , AND FROM DR. NATHAN,
DAT D JULY 2 2 , 1 97 5 , TOG TH R WITH A R QU ST THAT TH BOARD R CONSID R
ITS OWN MOTION ORD R BAS D UPON TH S R PORTS. TH BOARD  NT R D A
R CONSID RATION OF OWN MOTION ORD R ON JANUARY 1 5 , 1 97 5 WHICH S T
ASID TH ORD R  NT R D D C MB R 8 , 1 975 . CLAIMANT WAS ADVIS D BY
TH BOARD THAT IT WOULD CONSID R ANY ADDITIONAL  VID NC SUBMITT D AT
ANY TIM IN SUPPORT OF H R R QU ST THAT ITS ORD R ON R CONSID RATION
WAS BAS D SOL LY ON TH R CORD B FOR IT AT THAT TIM .

On MAY 6 , 1 9 76 TH BOARD WAS FURNISH D TWO M DICAL R PORTS

FROM DR. PARVAR SH, ON DAT D APRIL 14 AND TH OTH R APRIL 2 8 , 1 97 6 ,
TOG TH R WITH A R QU ST THAT TH BOARD CONSID R TH S M DICAL R PORTS
WITH TH PR VIOUS M DICAL R PORTS SUBMITT D AND R OP N CLAIMANT S
CLAIM UND R ITS OWN MOTION JURISDICTION.

Diametrically opposed psychiatric evaluatio s have bee made
BY DR. PARVAR SH AND DR, QUAN AND, AT TH PR S NT TIM , IT IS IMPOS
SIBL , WITHOUT A H ARING ON TH M RITS, FOR TH BOARD TO D T RMIN 
WH TH R TH M DICAL  VID NC IS SUFFICI NT TO JUSTIFY TH  X RCIS OF
ITS OWN MOTION JURISDICTION AND R OP N THIS CLAIM.

Therefore, the matter is referred to the heari gs divisio with
INSTRUCTIONS TO HOLD A H ARING AND TAK  VID NC ON TH ISSU OF WH 
TH R cla mant s present cond t on  s causally related to her  ndus

tr al INJURY OF D C MB R 2 6 , 1 96 4 , JUSTIFYING TH R OP NING OF TH 
CLAIM FOR TH PAYM NT OF B N FITS AS PROVID D BY TH WORKM N* S COM
P NSATION LAW. UPON CONCLUSION OF TH H ARING, TH R F R  SHALL
CAUS A TRANSCRIPT OF TH PROC  DINGS TO B PR PAR D AND SUBMITT D
TO TH BOARD TOG TH R WITH HIS R COMM NDATIONS ON THIS ISSU .
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CASE NO. 76-424 

ALLEN C. WICKS, CLAIMANT 
MER.TEN AND SALTVEIT, CLAIMANT'S ATTYS• 
DEPT• OF JUSTICE, DEFENSE ATTYe 
OWN MOTION ORDER 

MAY_ 14, 1976 

0N MARCH 25 1 I 976 CLAIMANT REQUESTED THE BOARD EXERCISE ITS 
OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 ANO REOPEN HIS CLAIM 
RELATING TO HIS INDUSTRIAL INJURY OF MAY 2 8 1 196 5 FOR PAYMENT OF Tl ME 
LOSS DURING THE PERIOD CLAIMANT RECEIVES FURTHER MEDICAL TREATMENT 
AS PRESCRIBED BY DRe LOGAN ON NOVEMBER 18 1 197 5 • 

THIS REQUEST WAS NOT RECEIVED BY THE BOARD UNTIL MAY 10 1 1976 1 

ALTHOUGH A HEARING ON THE MATTER HAD BEEN SET FOR MAY 7 1 197 6 • TH IS 
HEARING HAS BEEN POSTPONED 0 

THE BOARD, AFTER REVIEWING THE MEDICAL EVIDENCE, CONCLUDES 
THAT CLAIMANT IS PERMANENTLY ANO TOTALLY DISABLED BUT NOT AS THE 
RESULT OF HIS INDUSTRIAL INJURY• CLAIMAi..JT' S PRESENT DISABILITY, AS 
A RESULT OF THE INDUSTRIAL INJURY, IS NO GREATER THAN THAT FOR WHICH 
HE HAS BEEN PREVIOUSLY AWARDED WORKMEN'S COMPENSATION BENEFITS 0 

THEREFORE, THE BOARD WILL NOT EXERCISE ITS OWN MOTION JURISDICTION 
PURSUANT TO ORS 6 5 6 • 2 7 8 AND REOPEN CLAIMANT'S .INDUSTRIAL INJURY CLAIM, 

CLAIMANT IS ENTITLED TO FURTHER MEDICAL CARE AND TREATMENT 
UNDER THE PROVISIONS OF ORS 6 5 6,. 2 4 5 - HOWEVER, THE BOARD IS INFORMED 
THAT THE STATE ACCIDENT INSURANCE FUND HAS 1 AT THE PRESENT TIME, 
AUTHORIZED PAYMENT FOR SUCH MEDICAL CARE AN..., TREATMENT• 

ORDER 

THE CLAIMANT'S REQUEST THAT THE BOARD EXERCISE ITS OWN MOTION 
JURISDICTION PURSUANT TO ORS 6 5 6 � 2 7 8 AND REOPEN HIS MAY 2 8 1 196 5 
CLAIM FOR PAYMENT OF TIME LOSS WHILE CLAIMANT RECEIVES FURTHER MEDI
CAL TREATMENT IS DENIED, 

WCB CASE NO. 75-948 

ELWIN E. RITZ, CLAIMANT 
DYE AND OLSON, CLAIMANT' s· ATTYS, 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

MAY 14, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

1 THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW OF THAT 
PORTION OF THE REFEREE'S ORDER WHICH FOUND CLAIMANT TO BE PERMA
NENTLY AND TOTALLY DISABLED FROM AND AFTER THE DATE OF HIS ORDER 
(NOVEMBER 5 1 1975) 0 

CLAIMANT, A 44 YEAR OLD FALLER AND BUCKER, SUSTAINED A COM
PENSABLE INJURY TO HIS RIGHT KNEE ON DECEMBER 2 8, 19 73 • ON JANUARY 
14, 19 74 DR, MC HOLICK PERFORMED A M~NISCECTOMY FOR A TORN MEDIAL 
MENISCUS 0 AFTER SIX WEEKS RECUPERATION CLAIMANT RETURNED TO WORK 
AND WORKED FOR APPROXIMATELY FOUR HOURS PER DAY FOR A PERIOD OF FIVE 
OR SIX DAYS AND THEN Ql,JIT BECAUSE OF PAIN AND SWELLING IN BOTH KNEES 
AND BOTH FEET AS WELL AS IN HIS FINGERS AND WRISTS. CLAIMANT HAS 
NOT RETURNED TO WORK SINCE THAT DATE, 

-1 22 -

WCB CA E NO. 76-424 MAY 14, 1976

ALLEN C. WICK , CLAIMANT
M RT N AND SALTV IT, CLAIMANT'S ATTYS.
D PT. OF JUSTIC , D F NS ATTY.
OWN MOTION ORD R

On MARCH 2 5 , 1 976 CLAIMANT R QU ST D TH BOARD  X RCIS ITS
OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8 AND R OP N HIS CLAIM
R LATING TO HIS INDUSTRIAL INJURY OF MAY 2 8 , 1 96 5 FOR PAYM NT OF TIM 
LOSS DURING TH P RIOD CLAIMANT R C IV S FURTH R M DICAL TR ATM NT
AS PR SCRIB D BY DR. LOGAN ON NOV MB R 1 8 , 1 975 .

This request w s not received by the bo rd until m y io, 197 ,
ALTHOUGH A H ARING ON TH MATT R HAD B  N S T FOR MAY 7 , 1 97 6 . THIS
H ARING HAS B  N POSTPON D,

The BOARD, AFT R R VI WING TH M DICAL  VID NC , CONCLUD S
THAT CLAIMANT IS P RMAN NTLY AND TOTALLY DISABL D BUT NOT AS TH 
R SULT OF HIS INDUSTRIAL INJURY. CLAIMANT S PR S NT DISABILITY, AS
A R SULT OF TH INDUSTRIAL INJURY, IS NO GR AT R THAN THAT FOR WHICH
H HAS B  N PR VIOUSLY AWARD D WORKM N* S COMP NSATION B N FITS,
TH R FOR , TH BOARD WILL NOT  X RCIS ITS OWN MOTION JURISDICTION
PURSUANT TO ORS 6 5 6 . 2 7 8 AND R OP N CLAIMANT'S INDUSTRIAL INJURY CLAIM.

Claima t is e titled to further medical care a d treatme t

UND R TH PROVISIONS OF ORS 6 5 6.24 5 HOW V R, TH BOARD IS INFORM D
THAT TH STAT ACCID NT INSURANC FUND HAS, AT TH PR S NT TIM ,
AUTHORIZ D PAYM NT FOR SUCH M DICAL CAR AN- TR ATM NT.

ORDER
R QU ST THAT TH BOARD  X RCIS ITS OWN MOTION
TO ORS 6 5 6.2 7 8 AND R OP N HIS MAY 2 8 , 1 96 5
TIM LOSS WHIL CLAIMANT R C IV S FURTH R M D|
 D.

WCB CA E NO. 75-948 MAY 14, 1976

ELWIN E. RITZ, CLAIMANT
DYE AND OLSON, cl im nt's ATTYS,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

' The state accide t i sura ce fu d requests review of
PORTION OF TH R F R  1 S ORD R WHICH FOUND CLAIMANT TO B 
N NTLY AND TOTALLY DISABL D FROM AND AFT R TH DAT OF HIS
(NOV MB RS, 1 97 5 ).

Claima t, a 44 year old faller a d sucker, sustai ed a com
pensable INJURY TO HIS RIGHT KN  ON D C MB R 2 8 , 1 9 73 . ON JANUARY
1 4 , 1 9 74 DR. MC HOLICK P RFORM D A M NISC CTOMY FOR A TORN M DIAL
M NISCUS. AFT R SIX W  KS R CUP RATION CLAIMANT R TURN D TO WORK
AND WORK D FOR APPROXIMAT LY FOUR HOURS P R DAY FOR A P RIOD OF FIV 
OR SIX DAYS AND TH N QUIT B CAUS OF PAIN AND SW LLING IN BOTH KN  S
AND BOTH F  T AS W LL AS IN HIS FING RS AND WRISTS. CLAIMANT HAS
NOT R TURN D TO WORK SINC THAT DAT .

THAT
P RMA-
ORD R

The claima t s

JURISDICTION PURSUANT
CLAIM FOR PAYM NT OF
CAL TR ATM NT IS D NI
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HAS A NINTH GRADE EDUCATION AND HAS SUCCESSFULLY 

PASSED THE GED EQUIVALENCY TESTS• HIS WORK BACKGROUND IS PRIMARILY 

THAT OF A LOGGER WITH AN EARLIER BRIEF PERIOD OF MILL WORK• CLAIMANT 

HAO NEVER HAD DIFFICULTY WITH EITHER OF HIS LEGS PRIOR TO JANUARY 1 973 

WHEN HE SUFFERED A BLOW TO HIS RIGHT KNEE WHILE IN THE COURSE OF EM

PLOYMENT0 HE LOST NO TIME FROM WORK AS A RESULT OF THAT INJURY BUT 

CONTINUED TO HAVE PAIN IN THE RIGHT KNEE UP TO THE TIME HE REINJURED 

THE KNEE ON DECEMBER 28 1 1973 0 PRIOR TO THE JANUARY 19731NJURY 1 CLAIM

ANT HAD HAD NO PROBLEM WITH OTHER JOINTS TO SUGGEST THE PRESENCE OF 

RHEUMATOID ARTHRITIS, THE FIRST SPECIFIC REFERENCE TO WHICH WAS CON

TAINED IN DR 0 MC HOLICK' S MAY 2 0 0 197 4 RE PORT WHICH STATED THAT FOL

LOWING THE ARTHROTOMY CLAIMANT HAD A FLAREUP OF BOTH KNEES AND WAS 

SUBSEQUENTLY REFERRED TO DR• RICHARD ANDERSON FOR TREATMENT OF THE 

RHEUMATOID ARTHRITIS WHICH WAS TOTALLY UNRELATED TO THE INDUSTRIAL 

INJURY. 

(NA SUBSEQUENT REPORT TO THE FUND, DR 0 MC HOLICK STATED THAT 

CLAIMANT DID HAVE RESIDUAL PHYSICAL IMPAIRMENT BY VIRTUE OF A STRAIN

ING INJURY TO AN ARTHRITIC RIGHT KNEE THAT RESULTED IN AN ARTHROTOMY 

ANO MEDIAL MENISCECTOMY 0 HOWEVER, ACCORDING TO DR 0 MC HOLICK 1 

CLAIMANT'S MAJOR DISABILITY AND PROBLEM IS RHEUMATOID ARTHRITIS WHICH 

JS NOT RELATED OR AGGRAVATED BY THE INDUSTRIAL INJURY. 

AT THE REQUEST OF CLAIMANT'S COUNSEL, CLAIMANT WAS EXAMINED 
BY DR 0 RINEHART WHO WAS OF THE OPINION THAT CLAIMANT'S ARTHRITIS WAS 

INITIATED, WITHOUT DISABLING SYMPTOMS, BY THE JANUARY 1973 INJURY AND 

THAT IT BECAME AGGRAVATED AND DISABLING WITH HIS DECEMBER 28 1 1 973 

INJURY, DR• RINEHART FELT THAT CLAIMANT WAS NOW TOTALLY DISABLED AND 

WOULD BE FOR A PROLONGED AND INDEFINITE PERIOD AND IN ALL PROBABILITY 

HIS PRESENT DISABILITY WAS LARGELY DUE TO THE DECEMBER'28 1 1 973 INJURY. 

8ASED UPON DR 0 MC HOLIC K 1 S RE PORT OF JULY 3 0, I 9 7 4, THE FUND 
REQUESTED A DETERMINATION AND ON SEPTEMBER 23 1 1 974 A DETERMINATION 

ORDER AWARDED CLAIMANT TIME LOSS AND 3 0 DEGREES FOR 2 0 PER CENT LOSS 

OF HIS RIGHT LEG• 

THE REFEREE FOUND THAT CLAIMANT'S ENTIRE RHEUMATOID ARTHRITIS 

CONDITION WAS CAUSALLY RELATED TO THE DECEMBER 2 8 1 I 9 7 3 INDUSTRIAL 

INJURY AND AS A RESULT THEREOF THAT CLAIMANT WAS PERMANENTLY AND 

TOTALLY DISABLED• THE REFEREE RELIED STRONGLY UPON THE TESTIMONY 

OF DR 0 RINEHART THAT DURING THE PAST 2 0 YEARS THERE HAS BEEN CONSI
DERABLE EVIDENCE THAT RHEUMATOID ARTHRITIS GENERALLY ARISES AS A 
RESULT OF STRESS, 10 E 0 1 AS A REACTION OF THE BODY TO ANY NOXIOUS STIMU

LUS, WHETHER INFECTIOUS, MECHANICAL OR PAIN 0 HE WAS OF THE OPINION 

THAT WHEN THE STRESS IS CONTINUED OVER A LONG PERIOD OF TIME RHEU

MATOID ARTHRITIS MAY RESULT AND THAT THE CHRONIC STRESS OVER A PERIOD 

OF ABOUT ONE YEAR FOLLOWING CLAIMANT" S FIRST KNEE INJURY WITH THE 

ACUTE STRESS OF THE SECOND KNEE INJURY WERE SUFFICIENTLY SIGNIFICANT 

TO RESULT IN RHEUMATOID ARTHRITIS IN CLAIMANT 0 HE FELT THAT THE PRE

SENCE OF STRESS DURING THAT PERIOD WAS BORNE OUT BY THE FACT THAT 

THE OPERATIVE REPORT REVEl<>.LED SIGNS OF AN EARLIER INFLAMMATION AS 

WELL AS THE PRESENCE OF ACUTE INFLAMMATION FROM THE SECOND KNEE 

INJURY 0 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT FAILED TO 

MEET HIS BURDEN OF PROVING THAT THE INJURY TO HIS RIGHT KNEE WAS 

CAUSALLY RELATED TO THE RHEUMATOID ARTHRITIS THROUGHOUT THE REST OF 

HIS BODY• AN INJURY CONFINED TO THE PART OF THE BODY WITHOUT UNUSUAL 

OR UNEXPECTED COMPLICATIONS IS EVALUATED UPON THE PART INJURED• 

WALKER VS, SCO ( UNDERSCORED) 1 2 4 8 OR 195 • CLAIMANT CONTENDS THAT 

THE INJURY TO HIS RIGH"t KNEE LED TO THE DEVELOPMENT OF RHEUMATOID 

ARTHRITIS THROUGHOUT THE REST OF HIS BODY BUT THE ONLY MEDICAL EVI

DENCE SUPPORTING CLAIMANT'S CONTENTION .IS THE OPINION OF DR• RINEHART 0 

-t 2 3 -

Claima t has a  i th grade educatio a d has successfully

PASS D TH G D  QUIVAL NCY T STS. HIS WORK BACKGROUND IS PRIMARILY
THAT OF A LOGG R WITH AN  ARLI R BRI F P RIOD OF MILL WORK, CLAIMANT
HAD N V R HAD DIFFICULTY WITH  ITH R OF HIS L GS PRIOR TO JANUARY I 973
WH N H SUFF R D A BLOW TO HIS RIGHT KN  WHIL IN TH COURS OF  M
PLOYM NT. H LOST NO TIM FROM WORK AS A R SULT OF THAT INJURY BUT
CONTINU D TO HAV PAIN IN TH RIGHT KN  UP TO TH TIM H R INJUR D
TH KN  ON D C MB R 2 8 , 1 973 . PRIOR TO TH JANUARY 1 973 INJURY, CLAIM
ANT HAD HAD NO PROBL M WITH OTH R JOINTS TO SUGG ST TH PR S NC OF
RH UMATOID ARTHRITIS, TH FIRST SP CIFIC R F R NC TO WHICH WAS CON
TAIN D IN DR. MC HOLICK'S MAY 2 0 , 1 974 R PORT WHICH STAT D THAT FOL
LOWING TH ARTHROTOMY CLAIMANT HAD A FLAR UP OF BOTH KN  S AND WAS
SUBS QU NTLY R F RR D TO DR. RICHARD AND RSON FOR TR ATM NT OF TH 
RH UMATOID ARTHRITIS WHICH WAS TOTALLY UNR LAT D TO TH INDUSTRIAL
INJURY.

I a subseque t report to the fu d, dr. mc holick stated that
CLAIMANT DID HAV R SIDUAL PHYSICAL IMPAIRM NT BY VIRTU OF A STRAIN
ING INJURY TO AN ARTHRITIC RIGHT KN  THAT R SULT D IN AN ARTHROTOMY
AND M DIAL M NISC CTOMY, HOW V R, ACCORDING TO DR. MC HOLICK,
CLAIMANT'S MAJOR DISABILITY AND PROBL M IS RH UMATOID ARTHRITIS WHICH
IS NOT R LAT D OR AGGRAVAT D BY TH INDUSTRIAL INJURY.

At TH R QU ST OF CLAIMANT'S COUNS L, CLAIMANT WAS  XAMIN D
BY DR. RIN HART WHO WAS OF TH OPINION THAT CLAIMANT'S ARTHRITIS WAS
INITIAT D, WITHOUT DISABLING SYMPTOMS, BY TH JANUARY 1 973 INJURY AND
THAT IT B CAM AGGRAVAT D AND DISABLING WITH HIS D C MB R 28 , 1 973
INJURY. DR. RIN HART F LT THAT CLAIMANT WAS NOW TOTALLY DISABL D AND
WOULD B FOR A PROLONG D AND IND FINIT P RIOD AND IN ALL PROBABILITY
HIS PR S NT DISABILITY WAS LARG LY DU TO TH D C MB R'2 8 , 1 973 INJURY.

B sed upon dr. mc holick's re port of july 3 o , 1974, the fund
R QU ST D A D T RMINATION AND ON S PT MB R 2 3 , 1 974 A D T RMINATION
ORD R AWARD D CLAIMANT TIM LOSS AND 3 0 D GR  S FOR 2 0 P R C NT LOSS
OF HIS RIGHT L G.

The referee fou d that claima t s e tire rheumatoid arthritis
CONDITION WAS CAUSALLY R LAT D TO TH D C MB R 2 8 , 1 973 INDUSTRIAL
INJURY AND AS A R SULT TH R OF THAT CLAIMANT WAS P RMAN NTLY AND
TOTALLY DISABL D. TH R F R  R LI D STRONGLY UPON TH T STIMONY
OF DR. RIN HART THAT DURING TH PAST 2 0 Y ARS TH R HAS B  N CONSI
D RABL  VID NC THAT RH UMATOID ARTHRITIS G N RALLY ARIS S AS A
R SULT OF STR SS, 1.  . , AS A R ACTION OF TH BODY TO ANY NOXIOUS STIMU
LUS, WH TH R INF CTIOUS, M CHANICAL OR PAIN. H WAS OF TH OPINION
THAT WH N TH STR SS IS CONTINU D OV R A LONG P RIOD OF TIM RH U
MATOID ARTHRITIS MAY R SULT AND THAT TH CHRONIC STR SS OV R A P RIOD
OF ABOUT ON Y AR FOLLOWING CLAIMANT'S FIRST KN  INJURY WITH TH 
ACUT STR SS OF TH S COND KN  INJURY W R SUFFICI NTLY SIGNIFICANT
TO R SULT IN RH UMATOID ARTHRITIS IN CLAIMANT. H F LT THAT TH PR 
S NC OF STR SS DURING THAT P RIOD WAS BORN OUT BY TH FACT THAT
TH OP RATIV R PORT R V AL D SIGNS OF AN  ARLI R INFLAMMATION AS
W LL AS TH PR S NC OF ACUT INFLAMMATION FROM TH S COND KN  
INJURY.

The board, o de  ovo review, fi ds that claima t failed to
M  T HIS BURD N OF PROVING THAT TH INJURY TO HIS RIGHT KN  WAS
CAUSALLY R LAT D TO TH RH UMATOID ARTHRITIS THROUGHOUT TH R ST OF
HIS BODY. AN INJURY CONFIN D TO TH PART OF TH BODY WITHOUT UNUSUAL
OR UN XP CT D COMPLICATIONS IS  VALUAT D UPON TH PART INJUR D.
WALK R VS. SCD (UND RSCOR D) , 24 8 OR 195. CLAIMANT CONT NDS THAT
TH INJURY TO HIS RIGHT KN  L D TO TH D V LOPM NT OF RH UMATOID
ARTHRITIS THROUGHOUT TH R ST OF HIS BODY BUT TH ONLY M DICAL  VI
D NC SUPPORTING CLAIMANT'S CONT NTION IS TH OPINION OF DR, RIN HART.
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DIAMETRICALLY OPPOSED OPINION HAS BEEN EXPRESSED BY DR• MC HOLICK WHO 
WAS CLAIMANT'S TREATING PHYSICIAN• DR• MC HOLICK NOTED THAT CLAIMANT 
HAO HAD PREEXISTING ARTHRITIC SVMPTOMS 1 RHEUMATOID-TVPE 1 FOR A NUM
BER OF YEARS WITH NO SPECIFIC TREATMENT AND HE FURTHER SPECIFICALLY 
STATED THAT CLAIMANT'S RHEUMATOID ARTHRITIS WAS TOTALLY UNRELATED 
TO THE INDUSTRIAL INJURY• 

THE BOARD FINDS DR. MC HOLICK' s OPINION MORE PERSUASIVE. IT 
DISCOUNTS, TO A OEGREE 1 THE OPINION EXPRESSED BY DR• RINEHART FOR THE 
REASON THAT SUCH OPINION IS BASED UPON TWO ASSUMPTIONS WHICH ARE NOT 
SHOWN TO BE NECESSARILY TRUE IN THE PRESENT CASE - FURTHERMORE 1 HIS 
OPINION AS TO CAUSATION WAS CONTRADICTORY• 

THE BOARD CONCLUDES THAT THE RHEUMATOID ARTHRITIS IS NOT CAUS
ALLY RELATED TO THE INDUSTRIAL INJURY AND THAT THE AWARD OF 2 0 PER 
CENT OF THE RIGHT LEG SUFFICIENTLY COMPENSATES CLAIMANT FOR HIS LOSS 
OF FUNCTION OF THAT SCHEDULED MEMBER. 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 5 1 197 5 IS REVERSED• 

THE DETERMINATION ORDER MAILED SEPTEMBER 23 1 1 974 IS AFFIRMED• 

WCB CASE NO. 75-2942 

WALTER L. O' NEAL, CLAIMANT 
POZZI I WILSON AND ATCHISON 1 

CLAIMANT'S ATTVS• 

MAY 14, 1976 

FREDRICKSON 1 TASSOCK 1 WEISENSEE 1 BARTON AND COX 1 

DEFENSE ATTVSe 
REQUEST FOR REVIEW BY CLAIMANT 
REQUEST FOR CROSS APPEAL BY EMPLOYER 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

. THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THAT PORTION OF THE 
REFEREE'S ORDER WHICH APPROVED THE EMPLOYER'S DENIAL OF CLAIMANT'S 
CLAIM FOR AGGRAVATION• THE EMPLOYER CROSS REQUESTS BOARD REVIEW OF 
THAT PORTION OF THE REFERE.E' S .ORDER WHEREIN THE EMPLOYER AND ITS 
CARRIER WERE HELD LIABLE FOR TEMPORARY TOTAL DISABILITY BENEFITS FROM 
MARCH 31 1 1 975 TO JULY 2 0 1975 0 LESS TIME WORKED 1 AND PENALTIES OF 
2 5 PER CENT OF THE FOREGOING BENEFITS AND DIRECTED TO PAV CLAIMANT'S 
ATTORNEY A FEE OF 5 0 0 DOLLARS• 

CLAIMANT SUSTAINED A COMPENSABLE INJ.URV TO HIS HEAD 1 NECK 1 LOW 
BACK AND RIGHT HIP ON NOVEMBER 2 1 0 1971 1 THE CLAIM WAS CLOSED BY DE
TERMINATION ORDER MAILED JULY 13 1 1972 WHEREBY CLAIMANT WAS AWARDED 
TEMPORARY TOTAL DISABILITY ONLY• CLAIMANT REQUESTED A HEARING AND 
WAS AWARDED 6 4 DEGREES FOR UNSCHEDULED DISAB.ILITV BY AN OPINION AND 
ORDER ENTERED OCTOBER 2 0 t 1972 • NO APPEAL WAS TAKEN FROM THIS OPIN
ION AND ORDER AND IT IS NOW FINAL BY OPERATION OF LAW. 

0N MARCH 3 1 , 197 5 CLAIMANT'S ATTORNEY MADE DEMAND UPON THE 
EMPLOYER FOR ACCEPTANCE OF AN AGGRAVATION CLAIM 0 ALLEGING THAT CLAIM
ANT'S CONDITION HAD BECOME WORSE SINCE OCTOBER 2 0, 1972 • ON JULY 2, 
1975 THE EMPLOYER DENIED THE CLAIM, CLAIMANT RELIED ON A REPORT OF 

DR• WISDOM DATED MARCH 26, 1975 TO SHOW THAT HIS CONDITION HAD BE
COME AGGRAVATED SINCE THE LAST DATE OF AN AWARD OR ARRANGEMENT OF 
COMPENSATION, IN HIS REPORT DR 0 WISDOM COULD NOT SPECIFICALLY RELATE 

-1 2 4 -
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A DIAM TRICALLY OPPOS D OPINION HAS B  N  XPR SS D BY DR. MC HOLICK WHO
WAS CLAIMANT S TR ATING PHYSICIAN. DR. MC HOLICK NOT D THAT CLAIMANT
HAD HAD PR  XISTING ARTHRITIC SYMPTOMS, RH UMATOID-TYP , FOR A NUM
B R OF Y ARS WITH NO SP CIFIC TR ATM NT AND H FURTH R SP CIFICALLY
STAT D THAT CLAIMANT S RH UMATOID ARTHRITIS WAS TOTALLY UNR LAT D
TO TH INDUSTRIAL INJURY.

The board fi ds dr. mc holick's opi io more persuasive, it

DISCOUNTS, TO A D GR  , TH OPINION  XPR SS D BY DR. RIN HART FOR TH 
R ASON THAT SUCH OPINION IS BAS D UPON TWO ASSUMPTIONS WHICH AR NOT
SHOWN TO B N C SSARILY TRU IN TH PR S NT CAS FURTH RMOR , HIS
OPINION AS TO CAUSATION WAS CONTRADICTORY.

The board co cludes that the rheumatoid arthritis is  ot caus

ally R LAT D TO TH INDUSTRIAL INJURY AND THAT TH AWARD OF 2 0 P R
C NT OF TH RIGHT L G SUFFICI NTLY COMP NSAT S CLAIMANT FOR HIS LOSS
OF FUNCTION OF THAT SCH DUL D M MB R.

ORDER
The ORD R OF TH R F R  DAT D NOV MB R 5 , 1 9 75 IS R V RS D.

The determi atio order mailed September 23 , 1974 is affirmed.

WCB CA E NO. 75-2942 MAY 14, 1976

WALTER L. O' NEAL, CLAIMANT
POZZI, WILSON AND ATCHISON,
cl im nt’s ATTYS.

FREDRICKSON, TASSOCK, WEISENSEE, BARTON AND COX,
D F NS ATTYS.

R QU ST FOR R VI W BY CLAIMANT
R QU ST FOR CROSS APP AL BY  MPLOY R

Reviewed by board members wilso a d moore.

The claima t seeks review by the board of that portio of the

referee s ORD R WHICH APPROV D TH employer s D NIAL OF CLAIMANT S
CLAIM FOR AGGRAVATION. TH  MPLOY R CROSS R QU STS BOARD R VI W OF
THAT PORTION OF TH R F R  S ORD R WH R IN TH  MPLOY R AND ITS
CARRI R W R H LD LIABL FOR T MPORARY TOTAL DISABILITY B N FITS FROM
MARCH 3 1 , 1 9 7 5 TO JULY 2, 1975, L SS TIM WORK D, AND P NALTI S OF
25 P R C NT OF TH FOR GOING B N FITS AND DIR CT D TO PAY CLAIMANT S
ATTORN Y A F  OF 5 0 0 DOLLARS.

Claima t sustai ed a compe sable i jury to his head,  eck, low

BACK AND RIGHT HIP ON NOV MB R 2 1, 19 7 1, TH CLAIM WAS CLOS D BY D 
T RMINATION ORD R MAIL D JULY 1 3 , 1 97 2 WH R BY CLAIMANT WAS AWARD D
T MPORARY TOTAL DISABILITY ONLY. CLAIMANT R QU ST D A H ARING AND
WAS AWARD D 6 4 D GR  S FOR UNSCH DUL D DISABILITY BY AN OPINION AND
ORD R  NT R D OCTOB R 2 0 , 1 9 72 , NO APP AL WAS TAK N FROM THIS OPIN
ION AND ORD R AND IT IS NOW FINAL BY OP RATION OF LAW.

On MARCH 3 1 , 1 975 CLAIMANT S ATTORN Y MAD D MAND UPON TH 
 MPLOY R FOR ACC PTANC OF AN AGGRAVATION CLAIM, ALL GING THAT CLAIM
ANT* S CONDITION HAD B COM WORS SINC OCTOB R 2 0 , 1 9 72 , ON JULY 2 ,
1 9 7 5 TH  MPLOY R D NI D TH CLAIM. CLAIMANT R LI D ON A R PORT OF
DR. WISDOM DAT D MARCH 26 , 1 97 5 TO SHOW THAT HIS CONDITION HAD B 
COM AGGRAVAT D SINC TH LAST DAT OF AN AWARD OR ARRANG M NT OF
COMP NSATION. IN HIS R PORT DR. WISDOM COULD NOT SP CIFICALLY R LAT 
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S SYMPTOM COMPLEX TO HIS PREVIOUS INJURY OF NOVEMBER 2 3, 

1970 AND THE REFEREE CONCLUDED THAT THIS REPORT DID NOT INDICATE A 

RELATIONSHIP BETWEEN CLAIMANT• S PRESENT PROBLEMS AND HIS COMPEN

SABLE INJURY, 

THE REFEREE FURTHER FOUND THAT THE REPORT OF DRS, SNODGRASS, 

ABELE AND ROBINSON, ALL ORTHOPEDIC PHYSICIANS, DATED SEPTEMBER 24, 

197 5 t AND BASED UPON AN EXAMINATION OF CLAIMANT ON SEPTEMBER 1 7, 
197 5 t LIKEWISE FOUND NO AGGRAVATION, 

THE REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO SUSTAIN THE 

BURDEN OF PROVING AN AGGRAVATION, 

THE SECOND ISSUE IS WHETHER CLAIMANT IS ENTITLED TO TEMPORARY 

TOTAL D.ISABILITV BENEFITS, PENALTIES AND ATTORNEY" S FEES FOR FAILURE 

OF THE EMPLOYER TO PAV TEMPORARY TOTAL DISABILITY BENEFITS WITHIN 

1 4 DAYS OF THE AGGRAVATION DEMAND AND UNTIL THE DATE OF ITS DENIAL OF 

SAi D DE MAND, 

THE REFEREE RELIED ON THE HOLDING OF THE BOARD IN EDITH F, BARR 

(UNDERSCORED) 0 WCB CASE NO, 74-4149,· ENTERED ON SEPTEMBER 22 0 1975 1 

WHICH HELD 1 IN EFFECT 1 THAT NOTWITHSTANDING THE AFFIRMANCE OF THE 

DENIAL THE EMPLOYER IS LIABLE FOR TEMPORARY TOTAL DISABILITY, PENAL

TIES ANO ATTORNEv'·s FEES FOR FAILURE TO PAY DISABILITY BENEFITS IN THE 

INTERIM BETWEEN DEMAND AND DENIAL, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
ANO CONCLUSIONS OF THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 2 0 t 197 5 IS AFFIRMED, 

WCB CASE NO. 75-3667 

JOHNNY TURNER, CLAIMANT 
RICHARDSON AND MURPHV 1 CLAIMANT" S ATTVS, 

GEARIN, CHENEY, LANDIS, AEBI ANO KELLEY, 
DEFENSE ATTVS, 

REQUEST FOR REVIEW BY CLAIMANT 

MAY 14, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER WHICH 

AFF IRMEO THE DETERMINATION ORDER MAILED AUGUST 2 9 0 197 5 AND SUSTAINED 

THE EMPLOYER'S DENI.AL OF CLAIMANT'S CLAIM FOR AGGRAVATION, 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON FEBRUARY 26, 1975 
WHEN HE STRAINED HIS RIGHT SHOULDER WHILE LIFTING A TRANSMISSION CASE, 

THE INJURY WAS DIAGNOSED AS A RIGHT LUMBAR AND DORSAL STRAIN AND CON

SERVATIVE TREATMENT WAS PRESCRIBED, ON MARCH 7 t 197 5 CLAIMANT WAS 

EXAMINED BY DR, MC NEILL WH0 0 ON MARCH 17, 1975 t RELEASED HIM TO RE

TURN TO WORK, ON THE SAME DAV CLAIMANT CONSULTED DR, DAACK WHO 

DIAGNOSED AN ACUTE SUBDELTOID BURSITIS, RIGHT SHOULDER ANO ACUTE LUM

BAR MVOSITIS - HE FELT FURTHER CONSERVATIVE TREATMENT WAS NECESSARY 

AND THAT CLAIMANT WAS NOT MEDICALLY STATIONARY. 

IN APRIL, 197 5 OR, DAACK REFERRED CLAIMANT TO DR, HEUSCH WHO 

DIAGNOSED A STRAIN TYPE INJURY TO THE TRAPEZIUS MUSCLE, ON THE RIGHT 

HE RECOMMENDED STRETCHING TYPE EXERCISES AND CONSERVATIVE TREATMENT, 

-12 5-

CLAIMANT'S SYMPTOM COMPL X TO HIS PR VIOUS INJURY OF NOV MB R 23,
1 97 0 AND TH R F R  CONCLUD D THAT THIS R PORT DID NOT INDICAT A
R LATIONSHIP B TW  N CLAIMANT S PR S NT PROBL MS AND HIS COMP N
SABL INJURY,

The referee further found th t the report of drs, snodgr ss,
AB L AND ROBINSON, ALL ORTHOP DIC PHYSICIANS, DAT D S PT MB R 24,
1 97 5 , AND BAS D UPON AN  XAMINATION OF CLAIMANT ON S PT MB R 17,
1 97 5 , LIK WIS FOUND NO AGGRAVATION,

The referee concluded th t cl im nt h d f iled to sust in the
BURD N OF PROVING AN AGGRAVATION,

The seco d issue is whether claima t is e titled to temporary
TOTAL DISABILITY B N FITS, P NALTI S AND ATTORN Y'S F  S FOR FAILUR 
OF TH  MPLOY R TO PAY T MPORARY TOTAL DISABILITY B N FITS WITHIN
14 DAYS OF TH AGGRAVATION D MAND AND UNTIL TH DAT OF ITS D NIAL OF
SAID D MAND,

The referee relied o the holdi g of the board i edith f, barr

( UND RSCOR D) , WCB CAS NO, 7 4 4 1 4 9 ,  NT R D ON S PT MB R 2 2 , 1 9 7 5 ,
WHICH H LD, IN  FF CT, THAT NOTWITHSTANDING TH AFFIRMANC OF TH 
D NIAL TH  MPLOY R IS LIABL FOR T MPORARY TOTAL DISABILITY, P NAL
TI S AND ATTORN Y S F  S FOR FAILUR TO PAY DISABILITY B N FITS IN TH 
INT RIM B TW  N D MAND AND D NIAL,

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH FINDINGS
AND CONCLUSIONS OF TH R F R  ,

ORDER
The order of the referee d ted November 20, 197 is  ffirmed.

WCB CA E NO. 75-3667 MAY 14, 1976

JOHNNY TURNER, CLAIMANT
RICHARDSON AND MURPHY, CLAIMANT S ATTYS,
G AR 1N , CH N Y, LANDIS, A B I AND K LL Y,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks review by the board of the referee’s order which

AFFIRM D TH D T RMINATION ORD R MAIL D AUGUST 2 9 , 1 97 5 AND SUSTAIN D
TH  MPLOY R S D NIAL OF CLAIMANT S CLAIM FOR AGGRAVATION.

Claima t suffered a compe sable i jury o February 26, 1975
WH N H STRAIN D HIS RIGHT SHOULD R WHIL LIFTING A TRANSMISSION CAS .
TH INJURY WAS DIAGNOS D AS A RIGHT LUMBAR AND DORSAL STRAIN AND CON
S RVATIV TR ATM NT WAS PR SCRIB D. ON MARCH 7 , 1 97 5 CLAIMANT WAS
 XAMIN D BY DR, MCN ILL WHO, ON MARCH 1 7 , 1 97 5 , R L AS D HIM TO R 
TURN TO WORK. ON TH SAM DAY CLAIMANT CONSULT D DR. DAACK WHO
DIAGNOS D AN ACUT SUBD LTOID BURSITIS, RIGHT SHOULD R AND ACUT LUM
BAR MYOSITIS H F LT FURTH R CONS RVATIV TR ATM NT WAS N C SSARY
AND THAT CLAIMANT WAS NOT M DICALLY STATIONARY.

In APRIL, 1 9 75 DR. DAACK R F RR D CLAIMANT TO DR. H USCH WHO
DIAGNOS D A STRAIN TYP INJURY TO TH TRAP ZIUS MUSCL , ON TH RIGHT
H R COMM ND D STR TCHING TYP  X RCIS S AND CONS RVATIV TR ATM NT,

-12 5-
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ANTICIPATED CLAIMANT WOULD BE ABLE TO RETURN TO WORK WITHIN TWO 

TO FOUR WEEKS 0 

DR• PASQUESI• UPON THE RECOMMENDATION OF DR 0 DAACK 1 EXAMINED 
CLAIMANT IN JULY 1 975 AND WAS OF THE OPINION THAT CLAIMANT'S CONDITION 

WAS MEDICALLY STATIONARY AND HE COULD RETURN TO WORK WHICH DID NOT 

REQUIRE STRENUOUS USE OF THE RIGHT ARM 0 DR 0 DAACK AGREED THAT CLAIM

ANT'S CLAIM COULD BE CLOSED AND CLAIMANT COULD RETURN TO LIGHT WORK 

ACTIVITY0 

CLAIMANT DISCUSSED THE MATTER WITH HIS EMPLOYER AND, BASED 

UPON A REPRESENTATION THAT LIGHT WORK WAS AVAILABLE, HE OBTAINED A 
WRITTEN WORK RELEASE FROM DR 0 DAACK ON AUGUST 2 2 • 197 5 BUT WHEN HE 

ENDEAVORED TO RETURN TO WORK THE EMPLOYER INFORMED HIM THAT LIGHT 

WORK WOULD NOT BE AVAILABLE FOR APPROXIMATELY TWO WEEKS• THERE

AFTER, CLAIMANT AGAIN CONSULTED DR 0 DAACK WHO EXAMINED CLAIMANT ON 

AUGUST 29 0 1 975 AND AT THAT TIME FOUND CLAIMANT TO BE PHYSICALLY DIS

QUALIFIED FOR ALL ACTIVITIES - HE RECOMMENDED THE CLAIM BE OPENED OR 

REMAIN OPEN 0 ON THIS SAME DATE A DETERMINATION ORDER WAS MAILED 

AWARDING CLAIMANT Tl ME LOSS THROUGH JULY 2 9 0 t 9 7 5 BUT NO AWARD FOR 

PERMANENT PARTIAL DISABILITY. 

ON NOVEMBER 17 0 1975 THE EMPLOYER DENIED CLAIMANT'S CLAIM FOR 
AGGRAVATION 0 ON OCTOBER 2 2 0 197 5 CLAIMANT HAD BEEN RELEASED TO RE

TURN TO WORK BY DR 0 FREISTAT AND ON NOVEMBER 25 0 1975 DR 0 DAACK AGAIN 

FOUND CLAIMANT'S CONDITION TO BE MEDICALLY STATIONARY AND RECOMMENDED 

CLAIM CLOSURE 0 CLAIMANT HAS NOT WORKED SINCE FEBRUARY 26, 1975 0 THE 

DATE OF HIS INJURY 0 

THE REFEREE FOUND THAT CLAIMANT'S CONDITION WAS MEDICALLY 

STATIONARY BY JULY 3 0 0 197 5 AT THE LATEST AND FURTHER THAT THERE WAS 

NO BELIEVABLE EVIDENCE, MEDICAL OR OTHERWISE, TO SUPPORT CLAIMANT'S 

AGGRAVATION CLAIM• HE FOUND THAT CLAIMANT HAD BEEN AND STILL WAS 

ENTITLED TO SUCH PALLIATIVE CARE AND TREATMENT AS HE MIGHT REQUIRE 

FOR HIS COMPENSABLE INJURY AND THAT SUCH TREATMENT MUST BE FURNISHED 

BEFORE AND AFTER DETERMINATION OF THE PRESENT DISABILITY. 

THE REFEREE FOUND THAT CLAIMANT'S FEBRUARY 2 6, _1975 INJURY DID 

NOT PERMANENTLY IMPAIR HIS EARNING CAPACITY AND AFFIRMED THE DETER

MINATION ORDER. 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT CLAIMANT IS ENTITLED 

TO COMPENSATION FOR TEMPORARY TOTAL DISABILITY THROUGH NOVEMBER 2 5, 

197 5 RATHER THAN JULY 2 9, 197 5 BECAUSE CLAIMANT'S PRIOR RELEASE WAS 

FOR 'LIGHT WORK ONLY' AND THE EMPLOYER DID NOT HAVE SUCH WORK AVAIL

ABLE AT THE TIME OF THAT RELEASE 0 SUBSEQUENTLY DR• DAACK INDICATED, 

ON THE SAME DATE THE DETERMINATION ORDER WAS MAILED, THAT CLAIMANT 

WAS PHYSICALLY DISQUALIFIED FOR ALL WORK ACTIVITIES AT THAT TIME 0 IT 

WAS NOT UNTIL NOVEMBER 2 5 0 197 5 THAT DR 0 . DAACK, THE TREATING PHYSI

CIAN, FOUND CLAIMANT'S CONDITION TO BE MEDICALLY STATIONARY AND RE

LEASED CLAIMANT TO RETURN TO REGULAR WORK 0 

THE BOARD CONCLUDES THAT THE DETERMINATION ORDER SHOULD BE 

MODIFIED ACCORDINGLY. 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 1 6 0 197 5 IS MODIFIED. 

CLAIMANT IS ENTITLED TO COMPENSATION FOR TEMPORARY TOTAL 

DISABILITY FROM FEBRUARY 26, 1975 THROUGH NOVEMBER 25 1 1975 0 BOTH 

DATES INCLUSIVE 0 THIS IS IN ADDITION TO AND NOT IN LIEU OF THE COMPEN

SATION FOR TEMPORARY TOTAL DISABILITY AWARDED CLAIMANT BY THE DETER

MINATION ORDER MAILED AUGUST 29 0 1975 0 WHICH IS MODIFIED BY THIS ORDER 0 

-t 2 6 -
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AND ANTICIPAT D CLAIMANT WOULD B ABL TO R TURN TO WORK WITHIN TWO
TO FOUR W  KS.

Dr. p squesi, upon the recommend tion of dr. d  ck, ex mined
CLAIMANT IN JULY 1 975 AND WAS OF TH OPINION THAT CLAIMANT S CONDITION
WAS M DICALLY STATIONARY AND H COULD R TURN TO WORK WHICH DID NOT
R QUIR STR NUOUS US OF TH RIGHT ARM. DR. DAACK AGR  D THAT CLAIM
ANT* S CLAIM COULD B CLOS D AND CLAIMANT COULD R TURN TO LIGHT WORK
ACTIVITY.

Cl im nt discussed the m tter with his employer  nd, b sed
UPON A R PR S NTATION THAT LIGHT WORK WAS AVAILABL , H OBTAIN D A
WRITT N WORK R L AS FROM DR. DAACK ON AUGUST 22 , 1 9 7 5 BUT WH N H 
 ND AVOR D TO R TURN TO WORK TH  MPLOY R INFORM D HIM THAT LIGHT
WORK WOULD NOT B AVAILABL FOR APPROXIMAT LY TWO W  KS. TH R 
AFT R, CLAIMANT AGAIN CONSULT D DR. DAACK WHO  XAMIN D CLAIMANT ON
AUGUST 2 9 , 1 97 5 AND AT THAT TIM FOUND CLAIMANT TO B PHYSICALLY DIS
QUALIFI D FOR ALL ACTIVITI S H R COMM ND D TH CLAIM B OP N D OR
R MAIN OP N. ON THIS SAM DAT A D T RMINATION ORD R WAS MAIL D
AWARDING CLAIMANT TIM LOSS THROUGH JULY 2 9 , 1 9 7 5 BUT NO AWARD FOR
P RMAN NT PARTIAL DISABILITY.

On NOV MB R 1 7 , 1 97 5 TH  MPLOY R D NI D CLAIMANT S CLAIM FOR
AGGRAVATION. ON OCTOB R 2 2 , 1 97 5 CLAIMANT HAD B  N R L AS D TO R 
TURN TO WORK BY DR, F R I STAT AND ON NOV MB R 2 5 , 1 9 75 DR. DAACK AGAIN
FOUND CLAIMANT S CONDITION TO B M DICALLY STATIONARY AND R COMM ND D
CLAIM CLOSUR . CLAI MANT HAS NOT WORK D S I NC F B R UARY 2 6 , 1 9 7 5 , TH 
DAT OF HIS INJURY.

The R F R  FOUND THAT CLAIMANT S CONDITION WAS M DICALLY

STATIONARY BY JULY 3 0 , 1 97 5 AT TH LAT ST AND FURTH R THAT TH R WAS
NO B LI VABL  VID NC , M DICAL OR OTH RWIS , TO SUPPORT CLAIMANT S
AGGRAVATION CLAIM. H FOUND THAT CLAIMANT HAD B  N AND STILL WAS
 NTITL D TO SUCH PALLIATIV CAR AND TR ATM NT AS H MIGHT R QUIR 
FOR HIS COMP NSABL INJURY AND THAT SUCH TR ATM NT MUST B FURNISH D
B FOR AND AFT R D T RMINATION OF TH PR S NT DISABILITY.

TH R F R  FOUND THAT CLAIMANT* S F BRUARY 2 6 , 1 97 5 INJURY DID
NOT P RMAN NTLY IMPAIR HIS  ARNING CAPACITY AND AFFIRM D TH D T R
MINATION ORD R.

The board, o de  ovo review, fi ds that claima t is e titled

TO COMP NSATION FOR T MPORARY TOTAL DISABILITY THROUGH NOV MB R 25,
1 9 7 5 RATH R THAN JULY 2 9 , 1 97 5 B CAUS C LAI MANT* S PRIOR R L AS WAS
FOR LIGHT WORK ONLY* AND TH  MPLOY R DID NOT HAV SUCH WORK AVAIL
ABL AT TH TIM OF THAT R L AS . SUBS QU NTLY DR, DAACK INDICAT D,
ON TH SAM DAT TH D T RMINATION ORD R WAS MAIL D, THAT CLAIMANT
WAS PHYSICALLY DISQUALIFI D FOR ALL WORK ACTIVITI S AT THAT TIM . IT
WAS NOT UNTIL NOV MB R 2 5 , 1 97 5 THAT DR. DAACK, TH TR ATING PHYSI
CIAN, FOUND CLAIMANT S CONDITION TO B M DICALLY STATIONARY AND R 
L AS D CLAIMANT TO R TURN TO R GULAR WORK.

The board co cludes that the determi atio order should be
MODIFI D ACCORDINGLY.

ORDER
The order of the referee d ted December 16, 197 is modified.
Claima t is e titled to compe satio for temporary total

DISABILITY FROM F BRUARY 2 6 , 1 97 5 THROUGH NOV MB R 2 5 , 1 97 5 , BOTH
DAT S INCLUSIV . THIS IS IN ADDITION TO AND NOT IN LI U OF TH COMP N
SATION FOR T MPORARY TOTAL DISABILITY AWARD D CLAIMANT BY TH D T R
MINATION ORD R MAIL D AUGUST 2 9 , 1 97 5 , WHICH IS MODIFI D BY THIS ORD R.
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ALL OTHER RESPECTS THE REFEREE'S ORDER IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW 2 5 PER CENT OF 

THE COMPENSATION AWARDED CLAIMANT BY THIS ORDER PAYABLE OUT OF SAID 

COMPENSATION AS PAID TO A MAXIMUM OF 150 DOLLARS 0 

WCB CASE NOo 75-2114 

LESTER SAWYER~ CLAIMANT 
DYE AND OLSON, CLAIMANT'S ATTYS 0 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON 

AND SCHWABE 0 DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

MAY 14, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

HELD THE EMPLOYER HAD NOT ACTED UNREASONABLY FOR DECLINING TO AUTHO

RIZE CHIROPRACTIC TREATMENTS AND WAS NOT SUBJECT TO PENALTIES AND 

ATTORNEY FEES, AND AFFIRMED THE DETERMINATION ORDER DATED MARCH 2 7 • 

1975 AWARDING CLAIMANT 80 DEGREES FOR 25 PER CENT UNSCHEDULED DIS

ABILITY TO THE UPPER BACK, NECK AND RIGHT SHOULDER• 

CLAIMANT, A 63 YEAR OLD MILL WORKER, WAS DOING PLANER CLEANUP 

WORK ON AUGUST 8 1 1974 WHEN HE SUFFERED A COMPENSABLE BACK INJURY 

DIAGNOSED AS AN ACUTE MECHANICAL BACK STRAIN 0 X-RAYS REVEALED A 
MARKED OSTEOPOROSIS AT ALL SPINAL LEVELS AS WELL AS ARTHRITIS. ON 

NOVEMBER 6 CLAIMANT BEGAN A SERIES OF CHIROPRACTIC TREATMENTS BY 

DR• SCHEER THAT CONTINUED TO THE Tl ME OF HEARING• 

CLAIMANT WAS EXAMINED BY THE ORTHOPAEDIC CONSULTANTS IN JANU
ARY 1974 WHO FELT THE OSTEOARTHRITIS AND OSTEOPOROSIS OF THE SPINE 

LEFT CLAIMANT WITH MODERATE IMPAIRMENT, THE IMPAIRMENT ATTRIBUTABLE 

TO THE INDUSTRIAL INJURY WAS CONSIDERED TO BE MILD AND CLAIMANT COULD 

NOT RETURN TO HIS FORMER OCCUPATION• DRS 0 BIDDLEMAN AND BALME AGREED• 

THE CLAIM WAS CLOSED IN MARCH, 197 5 1 BASED UPON THE CONSENSUS OF THE 

MEDICAL DOCTORS THAT CLAIMANT'S CONDITION WAS STATIONARY AND HIS 

CLAIM COULD BE CLOSED 0 

0R. SCHEER AGREED GENERALLY, BUT FELT THAT CLAIMANT'S CONDITION 

WAS NOT MEDICALLY STATIONARY AND HE CONTINUED TO GIVE CLAIMANT CHIRO

PRACTIC TREATMENTS• WHEN HE ADV I SEO THE EMPLOYER ON JUNE 2 5 THAT 

CLAIMANT WAS RECEIVING TREATMENTS AND REQUESTED AUTHORIZATION, THE 

EMPLOYER REPLIED THAT THE CLAIM WAS IN LITIGATION ( A HEARING HAD BEEN 

REQUESTED) AND REFUSED THE AUTHORIZATION• AT THE HEARING THE REFEREE 

AGREED THE TREATMENTS WERE UNNECESSARY AND THE EMPLOYER COULD NOT 

BE HELD UNREASONABLE FOR REFUSING TO AUTHORIZE SUCH TREATMENT0 

W1TH RESPECT TO THE EXTENT OF CLAIMANT'S PERMANENT PARTIAL 

DISABILITY, DR 0 BALME 1 ON JUNE 30 1 SUBMITTED A REPORT FOR SOCIAL 

SECURITY WHEREIN HE NOTED PHYSICAL FINDINGS CONSISTENT WITH FUNCTIONAL 

OVERLAY• OR MALINGERING• HE FELT CLAIMANT COULD NOT RETURN TO HEAVY 

LABOR BUT COULD PERFORM WORK WITH LIFTING LIMITS OF 10-20 POUNDS AND 
BEING ON AND OFF HIS FEET FOR INTERMITTENT PERIODS DURING THE DAY. HE 

DID NOT BELIEVE THAT CLAIMANT NEEDED CHIROPRACTIC TREATMENT• 

A PSYCHIATRIC EXAMINATION OF CLAIMANT INDICATED POOR MOTIVATION 
TO RETURN TO WORK• CLAIMANT HAS NOT WORKED GAINFULLY SINCE THE DATE 
OF INJURY• NOR HAS HE CONTACTED THE EMPLOYER WHO OFFERED A SECURITY 

-12 7-

I all. other respects the referee s order is affirmed.

Claima t s cou sel is awarded as a reaso able attor ey s fee
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW 2  PER CENT OF
THE COMPENSATION AWARDED CLAIMANT BY THIS ORDER PAYABLE OUT OF SAID
COMPENSATION AS PAID TO A MAXIMUM OF 1 0 DOLLARS.

WCB CAS NO. 75-2114 MAY 14, 1976

L ST R SAWY R, CLAIMANT
DY AND OLSON, CLAIMANT S ATTYS.
SOUTH R, SPAULDING, KINS Y, WILLIAMSON

AND SCHWAB , D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee s order which
held the employer had  ot acted u reaso ably for decli i g to autho
r ze CHIROPRACTIC TR ATM NTS AND WAS NOT SUBJ CT TO P NALTI S AND
ATTORN Y F  S, AND AFFIRM D TH D T RMINATION ORD R DAT D MARCH 27,
1 97 5 AWARDING CLAIMANT 80 D GR  S FOR 25 P R C NT UNSCH DUL D DIS
ABILITY TO TH UPP R BACK, N CK AND RIGHT SHOULD R.

Claima t, a 63 year old mill worker, was doi g pla er clea up

WORK ON AUGUST 8 , 1 9 74 WH N H SUFF R D A COMP NSABL BACK INJURY
DIAGNOS D AS AN ACUT M CHANICAL BACK STRAIN. X-RAYS R V AL D A
MARK D OST OPOROSIS AT ALL SPINAL L V LS AS W LL AS ARTHRITIS. ON
NOV MB R 6 CLAIMANT B GAN A S RI S OF CHIROPRACTIC TR ATM NTS BY
DR. SCH  R THAT CONTINU D TO TH TIM OF H ARING.

Claima t was exami ed by the orthopaedic co sulta ts i Ja u
ary 1 9 74 WHO F LT TH OST OARTHRITIS AND OST OPOROSIS OF TH SPIN 
L FT CLAIMANT WITH MOD RAT IMPAIRM NT, TH IMPAIRM NT ATTRIBUTABL 
TO TH INDUSTRIAL INJURY WAS CONSID R D TO B MILD AND CLAIMANT COULD
NOT R TURN TO HIS FORM R OCCUPATION. DRS. BIDDL MAN AND BALM AGR  D,
TH CLAIM WAS CLOS D IN MARCH, 1 9 75 , BAS D UPON TH CONS NSUS OF TH 
M DICAL DOCTORS THAT CLAIMANT S CONDITION WAS STATIONARY AND HIS
CLAIM COULD B CLOS D.

Dr. SCH  R AGR  D G N RALLY, BUT F LT THAT CLAIMANT' S CONDITION
WAS NOT M DICALLY STATIONARY AND H CONTINU D TO GIV CLAIMANT CHIRO
PRACTIC TR ATM NTS. WH N H ADVIS D TH  MPLOY R ON JUN 25 THAT
CLAIMANT WAS R C IVING TR ATM NTS AND R QU ST D AUTHORIZATION, TH 
 MPLOY R R PLI D THAT TH CLAIM WAS IN LITIGATION (A H ARING HAD B  N
R QU ST D) AND R FUS D TH AUTHORIZATION. AT TH H ARING TH R F R  
AGR  D TH TR ATM NTS W R UNN C SSARY AND TH  MPLOY R COULD NOT
B H LD UNR ASONABL FOR R FUSING TO AUTHORIZ SUCH TR ATM NT.

W th respect to the exte t of claima t s perma e t partial
DISABILITY, DR. BALM , ON JUN 30, SUBMITT D A R PORT FOR SOCIAL
S CURITY WH R IN H NOT D PHYSICAL FINDINGS CONSIST NT WITH FUNCTIONAL
OV RLAY, OR MALING RING. H F LT CLAIMANT COULD NOT R TURN TO H AVY
LABOR BUT COULD P RFORM WORK WITH LIFTING LIMITS OF 10 20 POUNDS AND
B ING ON AND OFF HIS F  T FOR INT RMITT NT P RIODS DURING TH DAY. H 
DID NOT B LI V THAT CLAIMANT N  D D CHIROPRACTIC TR ATM NT,

A PSYCHIATRIC  XAMINATION OF CLAIMANT INDICAT D POOR MOTIVATION
TO R TURN TO WORK. CLAIMANT HAS NOT WORK D GAINFULLY SINC TH DAT 
OF INJURY, NOR HAS H CONTACT D TH  MPLOY R WHO OFF R D A S CURITY

12 7
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JOB TO CLAIMANT• DR• HICKMAN, PSYCHOLOGIST 1 FELT CLAIMANT WAS 

PSYCHOLOGICALLY PREPARING -HIMSELF TO QUIT THE WORK FORCE• 

THE REFEREE WEIGHED THE FACTORS OF AGE 1 EXPERIENCE 1 EDUCATION 1 

REHABILITATION POTENTIAL 1 PHYSICAL IMPAIRMENT AND LACK OF MOTIVATION 

AND DETERMINED THAT CLAIMANT HAD BEEN ADEQUATELY COMPENSATED FOR HIS 

PERMANENT DISABILITY BY THE AWARD OF 8 0 DEGREES - HE AFFIRMED THE 

DETERMINATION ORDER• 

THE BOARD 1 ON DE NOVO REVIEW, CONCURS• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 2 4 • 1 9 7 5 IS AFFIRMED. 

( NO NUMBER AVAILABLE) MAY 14, 1976 

KEITH M. GILMORE, CLAIMANT 
OWN MOTION ORDER 

CLAIMANT SUFFERED AN INDUSTRIAL INJURY TO HIS BACK ON FEBRUARY 

29, 1968 WHILE IN THE EMPLOY OF EQUITABLE SAVINGS AND LOAN ASSOCIA

TION WHOSE CARRIER AT THAT TIME WAS EMPLOYERS' GROUP OF INSURANCE 

COMPANIES OF PORTLAND ( NOW CAL.LED COMMERCIAL UNION ASSURANCE COM

PANIES)• CLAIMANT'S CLAIM WAS CLOSED BY A DETERMINATION ORDER MAILED 

ON OCTOBER 3 0 1 196 8 WHICH AWARDED CLAIMANT Tl ME LOSS ONLY. 

ON FEBRUARY 17 1 1 976 THE CLAIMANT REQUESTED THE BOARD TO EXER

CISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 AND REOPEN 

HIS CLAIM, ALLEGING HE HAD SUFFERED A RECURRENCE OR AGGRAVATION OF 

HIS 1968 INJURY IN JULY 1974 AND AGAIN ON JANUARY 12 1 1975 WHEN HE WAS 

REQUIRED TO BE HOSPITALIZED• CLAIMANT'S AGGRAVATION RIGHTS EXPIRED 

ON OCTOBER 31 • 1973 0 

THE CLAIMANT SUBSEQUENTLY FURNISHED THE BOARD A MEDICAL REPORT 

FROM DR 0 WATKINS DATED APRIL 20 1 1976 0 ON MAY 5 1 1976 THE CARRIER 

WAS FURNISHED A COPY OF THIS REPORT AND ADVISED THAT THE BOARD WOULD 

CONS IDER THE APPLICATION FOR OWN MOTION RELIEF ON MAY 10 1 1976 BUT 

WOULD RECEIVE ANY INFORMATION FROM THE CARRIER WHICH IT WISHED TO 

SUBMIT PRIOR TO THAT DATE 0 

RECEIVED• 

NO INFORMATION FROM THE CARRIER HAS BEEN 

BASED UPON DR• WATKINS' REPORT, THE BOARD CONCLUDES THAT CLAIM

ANT HAS A CHRONIC LUMBOSACRAL.. STRAIN WHICH PROBABLY IS DUE TO THE 196 8 

INJURY AND, THEREFORE, IS THE RESPONSIBILITY OF THE EMPLOYER AND ITS 

CARRIER. 

ORDER 

CLAIMANT'S CLAIM IS REMANDED TO THE EMPLOYER, EQUITABLE SAVINGS 

AND LOAN ASSOCIATION, AND ITS CARRIER, COMMERCIAL UNION ASSURANCE 

COMPANIES, FOR THE PAYMENT OP COMPENSATION, AS PROVIDED BY LAW, COM

MENCING JANUARY 1 2, t 9 7 6 AND UNTIL THE CLAIM IS CLOSED PURSUANT TO 

ORS 6 5 6 • 2 7 8 • 

-t 2 8-

-

TYP JOB TO CLAIMANT. DR. HICKMAN, PSYCHOLOGIST, F LT CLAIMANT WAS
PSYCHOLOGICALLY PR PARING HIMS LF TO QUIT TH WORK FORC .

The referee weighed the f ctors of  ge, experience, educ tion,
R HABILITATION POT NTIAL, PHYSICAL IMPAIRM NT AND LACK OF MOTIVATION
AND D T RMIN D THAT CLAIMANT HAD B  N AD QUAT LY COMP NSAT D FOR HIS
P RMAN NT DISABILITY BY TH AWARD OF 80 D GR  S H AFFIRM D TH 
D T RMINATION ORD R.

The board, o de  ovo review, co curs.

ORD R

The order of the referee d ted December 24 , 1 97 is  ffirmed.

( o  umber available) MAY 14, 1976

K ITH M. GILMOR , CLAIMANT
OWN MOTION ORD R

Claima t suffered a i dustrial i jury to his back o February
2 9 , 1 9 6 8 WHIL IN TH  MPLOY OF  QUITABL SAVINGS AND LOAN ASSOCIA
TION WHOS CARRI R AT THAT TIM WAS  MPLOY RS' GROUP OF INSURANC 
COMPANI S OF PORTLAND (NOW CALL D COMM RCIAL UNION ASSURANC COM
PANI S). CLAIMANT'S CLAIM WAS CLOS D BY A D T RMINATION ORD R MAIL D
ON OCTOB R 3 0 , 1 96 8 WHICH AWARD D CLAIMANT TIM LOSS ONLY.

On F BRUARY 1 7 , 1 976 TH CLAIMANT R QU ST D TH BOARD TO  X R
CIS ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 56.2 7 8 AND R OP N
HIS CLAIM, ALL GING H HAD SUFF R D A R CURR NC OR AGGRAVATION OF
HIS 1 96 8 INJURY IN JULY 1 974 AND AGAIN ON JANUARY 1 2 , 1 9 7 5 WH N H WAS
R QUIR D TO B HOSPITALIZ D. CLAIMANT S AGGRAVATION RIGHTS  XPIR D
ON OCTOB R 3 1 , 1 9 7 3 .

The cl im nt subsequently furnished the bo rd  medic l report
FROM DR. WATKINS DAT D APRIL 2 0 , 1 9 76 . ON MAY 5 , 1 9 76 TH CARRI R
WAS FURNISH D A COPY OF THIS R PORT AND ADVIS D THAT TH BOARD WOULD
CONSID R TH APPLICATION FOR OWN MOTION R LI F ON MAY 1 0 , 1 9 76 BUT
WOULD R C IV ANY INFORMATION FROM TH CARRI R WHICH IT WISH D TO
SUBMIT PRIOR TO THAT DAT . NO INFORMATION FROM TH CARRI R HAS B  N
R C IV D.

Based upo dr. watki s report, the board co cludes that claim
ant HAS A CHRONIC LUMBOSACRAL STRAIN WHICH PROBABLY IS DU TO TH 196 8
INJURY AND, TH R FOR , IS TH R SPONSIBILITY OF TH  MPLOY R AND ITS
CARRI R.

ORD R

Claima t s claim is rema ded to the employer, equitable savi gs

AND LOAN ASSOCIATION, AND ITS CARRI R, COMM RCIAL UNION ASSURANC 
COMPANI S, FOR TH PAYM NT OF COMP NSATION, AS PROVID D BY LAW, COM
M NCING JANUARY 1 2 , 1 9 76 AND UNTIL TH CLAIM IS CLOS D PURSUANT TO
ORS 656.278.

-







’ 

’ 

’ 





    
   

  

   
   
     
     

              
   

          
 

         
     

         
              

          
             
                

         

          
       

         
           
         
         

     
       

               
         

          
         

           
       

       
              

            
 

       

          
             
          

        
             
          
        

        
         

WCB CASE NO. 
WCB CASE NO. 

73-4035 
75-2082 

CLARENCE T. DENNIS, CLAIMANT 
ORDER APPROVING STIPULATION, CLOSING 

CLAIM AND DISMISSING REQUEST FOR REVIEW 

IT IS HEREBY ORDERED THAT 

MAY 17, 1976 

t • THE STIPULATION OF THE PARTIES DATED MAY 10 1 1976 IS HEREBY 
RATIFIED AND APPROVED -

2 • CLAIMANT'S CLAIM IS HEREBY CLOSED EFFECTIVE THE DATE OF THIS 
ORDER -

3 • CLAIMANT IS AWARDED 184 DEGREES UNSCHEDULED DISABILITY FOR 
LOW BACK AND PSYCHIATRIC DISABILITY -

4 • CLAIMANT IS AWARDED TEMPORARY TOTAL DISABILITY FROM THE 
DATE OF OCTOBER 4 1 1973 TO THE DATE OF THIS ORDER -

5 • CLAIMANT'S ATTORNEY, ALLEN G 0 OWEN, IS HEREBY AWARDED AS 
AND FOR REASONABLE ATTORNEY FEES 2 5 PER CENT OF THE AWARD MADE PAY
ABLE BY THIS ORDER NOT TO EXCEED 2 1 000 DOLLARS THE SAID ATTORNEY FEE 
TO BE PAID OUT OF THE AWARD OF DISABILITY -

6. 0 STATE ACCIDENT INSURANCE FUND 1 S REQUEST FOR REVIEW IS HEREBY 
DEEMED WITHDRAWN AND THE APPEAL IS HEREBY DISMISSED. 

STIPULATION 

THIS STIPULATION MADE BY AND BETWEEN CLARENCE Te DENNIS 1 CLAIM
ANT1 APPEARING THROUGH ALLEN G 0 OWEN 1 ATTORNEY FOR THE CLAIMANT, AND 
MAYFAIR REALTY COMPANY, .EMPLOYERS, AND THE STATE ACCIDENT INSURANCE 

FUND, THE EMPLOYER'S INSURER, APPEARING THROUGH ITS ATTORNEY, KENNETH 
Le KLE INSMITH 0 ASSISTANT ATTORNEY GENERAL AND 

WHEREAS, THE CLAIMANT SUSTAINED A COMPENSABLE ON-THE-JOB IN
JURY ON MAY 5 1 1 972 WHILE IN THE COURSE AND SCOPE OF HIS EMPLOYMENT 

WITH MAYFAIR REALTY COMPANY, AND CLAIMANT DID RECEIVE COMPENSATION 
PURSUANT TO THE WORKMEN" S COMPENSATION ACT FOR OREGON UNTIL HIS 
CLAIM WAS FIRST CLOSED BY DETERMINATION ORDER DATED NOVEMBER 19 1 

197 3 WHICH AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY TO OCTOBER 4 1 

1 973 ·AND NO PERMANENT PARTIAL DISABILITY -

WHEREAS, CLAIMANT DULY APPEALED THE SAID DETERMINATION ORDE.R 
AND BY OPINION AND ORDER OF A REFEREE OF THE HEARINGS DIVISION OF THE 

WORKMEN'S COMPENSATION BOARD DATED JANUARY 7 t 197 6 1 ORDERED AS 

FOLLOWS -

WCB CASE N00 7 3 -4 0 3 5 

"IT IS THEREFORE HEREBY ORDERED THAT THE DETERMINATION ORDER 
OF NOVEMBER 19 1 1 973 IS SET ASIDE AND VACATED AND THE CLAIM 

JS REMANDED TO THE STATE ACCIDENT INSURANCE FUND TO PROVIDE 

CLAIMANT MEDICAL CARE AND TREATMENT AND TEMPORARY DISABILITY 

BENEFITS COMMENCING AS OF OCTOBER 4 1 t 973 UNTIL THE CLAIM IS 
CLOSED PURSUANT TO ORS 6 5 6 • 2 6 8, SUBJECT TO THE STATE ACCIDENT 
INSURANCE FUND'S OFFSET AS EVIDENCED BY DEFENDANT'S EXHIBIT 

R-C-2 (THIRD PARTY SETTLEMENT DISTRIBUTION) 0 FILING A REQUEST 
FOR REVIEW DOES NOT STAY PAYMENT OF COMPENSATION TO CLAIMANT. 

-1 2 9 -

WCB CA E NO. 73-4035
WCB CA E NO. 75-2082

MAY 17, 1976

CLARENCE T. DENNI , CLAIMANT
ORD R APPROVING STIPULATION, CLOSING
CLAIM AND DISMISSING R QU ST FOR R VI W

It is hereby ordered that

1. TH STIPULATION OF TH PARTI S DAT D MAY 1 0 , 1 976 IS hereby
RATIFI D AND APPROV D

2. cl im nt’s cl im is hereby closed effective the d te of this
ORD R

3. CLAIMANT IS AWARD D 184 D GR  S UNSCH DUL D DISABILITY FOR
LOW BACK AND PSYCHIATRIC DISABILITY

4. CLAIMANT IS AWARD D T MPORARY TOTAL DISABILITY FROM TH 
DAT OF OCTOB R 4 , 1 9 73 TO TH DAT OF THIS ORD R

5. CLAIMANT S ATTORN Y, ALL N G. OW N, IS H R BY AWARD D AS
AND FOR R ASONABL ATTORN Y F  S 2 5 P R C NT OF TH AWARD MAD PAY
ABL BY THIS ORD R NOT TO  XC  D 2 , 0 00 DOLLARS TH SAID ATTORN Y F  
TO B PAID OUT OF TH AWARD OF DISABILITY

6. STAT ACCID NT INSURANC FUND S R QU ST FOR R VI W IS H R BY
D  M D WITHDRAWN AND TH APP AL IS H R BY DISMISS D,

 TIPULATION
This stipulatio made by a d betwee clare ce t. de  is, claim

ant, APP ARING THROUGH ALL N G. OW N, ATTORN Y FOR TH CLAIMANT, AND
MAYFAIR R ALTY COMPANY,  MPLOY RS, AND TH STAT ACCID NT INSURANC 
FUND, TH  MPLOY R S INSUR R, APP ARING THROUGH ITS ATTORN Y, K NN TH
L. KL INSMITH, ASSISTANT ATTORN Y G N RAL AND

Whereas, the claima t sustai ed a compe sable o the job i 

jury ON MAY 5 , 1 972 WHIL IN TH COURS AND SCOP OF HIS  MPLOYM NT
WITH MAYFAIR R ALTY COMPANY, AND CLAIMANT DID R C IV COMP NSATION
PURSUANT TO TH WORKM N S COMP NSATION ACT FOR OR GON UNTIL HIS
CLAIM WAS FIRST CLOS D BY D T RMINATION ORD R DAT D NOV MB R 19,
1 9 73 WHICH AWARD D CLAIMANT T MPORARY TOTAL DISABILITY TO OCTOB R 4,
1 973 AND NO P RMAN NT PARTIAL DISABILITY

Where s, cl im nt duly  ppe led the s id determin tion order
AND BY OPINION AND ORD R OF A R F R  OF TH H ARINGS DIVISION OF TH 
WORKM N S COMP NSATION BOARD DAT D JANUARY 7 , 1 976 , ORD R D AS
FOLLOWS

WCB CAS NO. 7 3 -4 03 5

IT IS TH R FOR H R BY ORD R D THAT TH D T RMINATION ORD R
OF NOV MB R 19, 1 973 IS S T ASID AND VACAT D AND TH CLAIM
IS R MAND D TO TH STAT ACCID NT INSURANC FUND TO PROVID 
CLAIMANT M DICAL CAR AND TR ATM NT AND T MPORARY DISABILITY
B N FITS COMM NCING AS OF OCTOB R 4 , 1 97 3 UNTIL TH CLAIM IS
CLOS D PURSUANT TO ORS 656.268, SUBJ CT TO TH STAT ACCID NT
INSURANC FUND S OFFS T AS  VID NC D BY D F NDANT'S  XHIBIT
R C 2 (THIRD PARTY S TTL M NT DISTRIBUTION). FILING A R QU ST
FOR R VI W DO S NOT STAY PAYM NT OF COMP NSATION TO CLAIMANT.
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IS ALSO ORDERED THAT COUNSEL FOR.CLAIMANT BE PAID A REASON
ABLE ATTORNEY FEE EQUAL TO 2 5 PER CENT OF ADDITIONAL TEMPORARY 
TOTAL DISABILITY MADE PAYABLE TO TH IS ORDER, PAYABLE THEREFROM 
AS PAID 1 NOT TO EXCEED 5 0 0 DOLLARS PLUS 2 5 PER CENT OF ANY PER
MANENT DISABILITY AWARD EVENTUALLY GRANTED CLAIMANT, PAYABLE 
THEREFROM AS PAID, THE TOTAL FEE NOT TO EXCEED 2 1 .0 0 0 DOLLARS• 7 

WCB CASE NO• 7 5 -2 0 8 2 

7 IT IS THEREFORE HEREBY ORDERED THAT 1 CONSISTENT WITH THE 
ABOVE OPINION, THE STATE ACCIDENT INSURANCE FUND 7 S DENIAL OF 
APR IL 1 0 1 1975 IS SET AS I DE AND REVERSE De 

IT IS ALSO ORDERED THAT THE STATE ACCIDENT INSURANCE FUND PAV 
COUNSEL FOR CLAIMANT A REASONABLE ATTORNEY FEE IN THE AMOUNT 
OF 5 0 0 DOLLARS• 7 

WHEREAS, THE EMPLOYER AND SAJF HAVE DULY APPEALED THE SAID 
OPINION AND ORDER TO THE wee AND THE SAID APPEAL IS PRESENTLY PENDING 
BEFORE THE WCB - AND 

WHEREAS, ALL THE PARTIES ARE DESIROUS OF SETTLING AND COMPRO
MISING CLAIMANT 7 S CLAIM AND THE DIFFERENCES BETWEEN THEM 1 THEY AND 
EACH OF THEM, DO HEREBY, 

AGREE AND STIPULATE AS FOLLOWS -

1 • CLAIMANT 7 5 CONDITION ARISING OUT OF THE COMPENSABLE INJURY 
IS MEDICALLY STATIONARY -

2 • CLAIMANT HAS BEEN OFFERED PSYCHIATRIC TREATMENT OR THERAPY 
AND THAT CLAIMANT REFUSES THE SAID TREATMENT AND BELIEVES THAT IT IS 
NOT NECESSARY AT THIS TIME -

3 • CLAIMANT HAS RECEIVED FROM THE STATE ACCIDENT INSURANCE 
FUND ALL TEMPORARY TOTAL DISABILITY AND MEDICAL COMPENSATION AND IS 
CURRENTLY RECEIVING TEMPORARY TOTAL DISABILITY THAT IS REQUIRED TO 
BE PAID UNDER THE WORKMEN 7 S COMPENSATION ACT, SAVE AND EXCEPT 
MILEAGE FOR EXAMINATIONS AT THE STATE ACCIDENT INSURANCE FUND 7 S RE
QUEST BY DR• QUAN AND ORTHOPEDIC CONSULTANTS, WHICH CLAIMANT WAIVES 
IF THIS STIPULATION IS APPROVED BY THE WORKMEN 7 S COMPENSATION BOARD 

4e. CLAIMANT 7 5 CLAIM MAY BE CLOSED AND CLAIMANT SHALL BE 
AWARDED AND SAIF SHALL PAV TO THE CLAIMANT AN AWARD OF PERMANENT 
PARTIAL DISABILITY EQUIVALENT TO 184 DEGREES UNSCHEDULED DISABILITY 
TO THE LOW BACK AND PSYCHIATRIC DISABILITY, THE SAID AWARD TO BE MADE 
AND GRANTED UPON APPROVAL OF THIS STIPULATION BY THE WCB AND THE SAID 
APPROVAL SHALL BE EQUIVALENT TO OR IN LIEU OF THE PROCEDURES SET 
FORTH IN ORS 6 5 6 • 2 6 8 - THE EFFECTIVE DATE FOR CLOSURE OF THIS CLAIM 
SHALL BE THE DATE THIS STIPULATION IS APPROVED BY THE wee -

5e CLAIMANT SHALL RECEIVE TEMPORARY TOTAL DISABILITY UNTIL THE 
DATE OF APPROVAL BY THE WCB OF THIS STIPULATION AND CLAIM CLOSURE 

6 • CLAIMANT SHALL CONTINUE TO HAVE AVAILABLE TO HIM AND BY 
THIS STIPULATION DOES NOT WAIVE, THE RIGHTS UNDER ORS 656.245 1 656.273, 
AND 656.278 EXCEPT AS HEREINAFTER SET FORTH -

7 • CLAIMANT'S DATE OF FIRST DETERMINATION ORDER FOR THE PUR-
POSE OF ORS 656.273 (3A) SHALL BE DEEMED NOVEMBER 19 1 1973 

8 • CLAIMANT WHO CONTEMPLATED OUT-OF-STATE TRAVEL AND-OR 
MOVING OUT OF THE STATE OF OREGON, MAY, IF NECESSARY, RECEIVE UNDER 

-130-

-

-

-

IT IS ALSO ORDERED THAT COUNSEL FOR CLAIMANT BE PAID A REASON
ABLE ATTORNEY FEE EQUAL TO 2  PER CENT OF ADDITIONAL TEMPORARY
TOTAL DISABILITY MADE PAYABLE TO THIS ORDER, PAYABLE THEREFROM
AS PAID, NOT TO EXCEED  00 DOLLARS PLUS 2  PER CENT OF ANY PER
MANENT DISABILITY AWARD EVENTUALLY GRANTED CLAIMANT, PAYABLE
THEREFROM AS PAID, THE TOTAL FEE NOT TO EXCEED 2 , 00 0 DOLLARS,'

WCB CASE NO, 7  2 0 82

IT IS THEREFORE HEREBY ORDERED THAT, CONSISTENT WITH THE
ABOVE OPINION, THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF
APRIL 1 0 , 1 9 7 IS SET ASIDE AND REVERSED,

IT IS ALSO ORDERED THAT THE STATE ACCIDENT INSURANCE FUND PAY
COUNSEL FOR CLAIMANT A REASONABLE ATTORNEY FEE IN THE AMOUNT
OF  00 DOLLARS,'

Whereas, the employer a d saif have duly appealed the said

OPINION AND ORD R TO TH WCB AND TH SAID APP AL IS PR S NTLY P NDING
B FOR TH WCB AND

Whereas, all the parties are desirous of settli g a d compro
misi g claima t's claim a d the differe ces betwee them, they a d

 ACH OF TH M, DO H R BY,

Agree a d stipulate as follows

1, claima t's co ditio arisi g out of the compe sable i jury

IS M DICALLY STATIONARY

2, CLAIMANT HAS B  N OFF R D PSYCHIATRIC TR ATM NT OR TH RAPY
AND THAT CLAIMANT R FUS S TH SAID TR ATM NT AND B LI V S THAT IT IS
NOT N C SSARY AT THIS TIM 

3, CLAIMANT HAS R C IV D FROM TH STAT ACCID NT INSURANC 
FUND ALL T MPORARY TOTAL DISABILITY AND M DICAL COMP NSATION AND IS
CURR NTLY R C IVING T MPORARY TOTAL DISABILITY THAT IS R QUIR D TO
B PAID UND R TH WORKM N'S COMP NSATION ACT, SAV AND  XC PT
MIL AG FOR  XAMINATIONS AT TH STAT ACCID NT INSURANC FUND'S R 
QU ST BY DR, QUAN AND ORTHOP DIC CONSULTANTS, WHICH CLAIMANT WAIV S
IF THIS STIPULATION IS APPROV D BY TH WORKM N'S COMP NSATION BOARD

4, CLAIMANT'S CLAIM MAY B CLOS D AND CLAIMANT SHALL B 
AWARD D AND SAIF SHALL PAY TO TH CLAIMANT AN AWARD OF P RMAN NT
PARTIAL DISABILITY  QUIVAL NT TO 184 D GR  S UNSCH DUL D DISABILITY
TO TH LOW BACK AND PSYCHIATRIC DISABILITY, TH SAID AWARD TO B MAD 
AND GRANT D UPON APPROVAL OF THIS STIPULATION BY TH WCB AND TH SAID
APPROVAL SHALL B  QUIVAL NT TO OR IN LI U OF TH PROC DUR S S T
FORTH IN ORS 656,268 TH  FF CTIV DAT FOR CLOSUR OF THIS CLAIM
SHALL B TH DAT THIS STIPULATION IS APPROV D BY TH WCB

5, CLAIMANT SHALL R C IV T MPORARY TOTAL DISABILITY UNTIL TH 
DAT OF APPROVAL BY TH WCB OF THIS STIPULATION AND CLAIM CLOSUR 

6, CLAIMANT SHALL CONTINU TO HAV AVAILABL TO HIM AND BY
THIS STIPULATION DO S NOT WAIV , TH RIGHTS UND R ORS 656,245, 656.273,
AND 6 5 6,2 7 8  XC PT AS H R INAFT R S T FORTH

7, cla mant s DAT OF FIRST D T RMINATION ORD R FOR TH PUR
POS OF ORS 656,273 (3 A) SHALL B D  M D NOV MB R 1 9 , 1 9 73

8, CLAIMANT WHO CONT MPLAT D OUT-OF-STAT TRAV L AND-OR
MOVING OUT OF TH STAT OF OR GON, MAY, IF N C SSARY, R C IV UND R

13 0-
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CLAIM 0 MEDICAL TREATMENT 0 SUPPLIES 0 AND PRESCRIPTIONS 

FROM DOCTORS OR PHYSICIANS WHO ARE LICENSED TO PRACTICE AND ARE LOCA

TED IN STATES OTHER THAN THE STATE OF OREGON 1 PROVIDED THE PRACTI

TIONERS OF THE HEALING ARTS MEET ALL REQUIREMENTS AND FULFILL ALL 

PROCEDURES AS ARE REQUIRED OF ALL PRACTITIONERS OF THE HEALING ARTS 

Wl1HIN THE STA,E OF OREGON UNDER THE OREGON WORKMEN'S COMPENSATION 

ACT -

9• CLAIMANT WILL APPLY TO THE WORKMEN'S COMPENSATION BOARD 

FOR A t 00 PER CENT ADVANCE LUMP SUM PAYMENT OF THE FOREGOING AWARD 

OF DISABILITY AND SAIF SHALL COOPERATE AND ASSIST CLAIMANT IN OBTAIN

ING THE SAID LUMP PAYMENT AND SAIF DOES NOT OBJECT TO SAID LUMP PAY

MENT AND DOES ENCOURAGE THE WCB TO APPROVE CLAIMANT'S APPLICATION 

FOR LUMP SUM PAYMENT - SAIF WAIVES THEIR RIGHT TO THE APPROXIMATE 

3 PER CENT ANNUITY INVOLVED WITH LUMP SUM PAYMENTS 0 IF APPLICABLE -

to. UPON APPROVAL OF THIS STIPULATION AND CONCURRENT THEREWITH, 
THE SAIF WITHDRAWS THEIR NOTICE OF APPEALS IN CASES NUMBER 73-4035 

AND 75 -2082 t THAT ARE PRESENTLY PENDING BEFORE THE WORKMEN'S COM

PENSATION BOARD -

11 0 CLAIMANT'S ATTORNEY 0 ALLEN G 0 0WEN 0 SHALL RECEIVE OUT OF 

THE AWARD OF DISABILITY SET FORTH IN THIS ORDER 1 2 5 PER CENT THEREOF 
AS AND FOR A REASONABLE ATTORNEY FEE t NOT TO EXCEED 2,000 DOLLARS 

TOGETHER WITH AN ATTORNEY FEES AWARDED BY THE REFEREE IN OPINION AND 

ORDER DATED JANUARY 7 t 197 6 IN WORKMEN'S COMPENSATION BOARD CASE 

NUMBER 73-4035 OR 75-2082 THAT ARE YET UNPAID -

1 2 • IN THE EVENT THAT THE WORKMEN'S COMPENSATION BOARD DOES NOT 

APPROVE THIS STIPULATION, FOR ANY REASON, NOTHING IN THIS STIPULATION 

OR A COPY THEREOF 1 WHETHER SIGNED BY THE CLAIMANT OR NOT 1 SHALL BE 

USED AGAINST THE CLAIMANT OR CLAIMANT'S INTEREST IN THE EVENT OF 

FUTURE LITIGATION, NEGOTIATIONS 1 HEARINGS OR APPEALS BY AND BETWEEN 

THE PARTIES 0 

WCB CASE NO. 75-2176 

LEONARD FEDERICO, CLAIMANT 
ERIC LINDAUER, CLAIMANT'S ATTY• 

DEPT 0 OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

MAY 18, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER AF

FIRMING THE DETERMINATION ORDERS MAILED JUNE 1 9, 1974 AND MAY 9 t 1975 
WHICH AWARDED CLAIMANT 16 DEGREES FOR 5 PER CENT UNSCHEDULED NECK 

INJURY. 

CLAIMANT FOR THE PAST NINE YEARS HAS BEEN PRINCIPAL OF CASCADE 

UNION HIGH SCHOOL, PREVIOUSLY HE WAS VICE PRINCIPAL FOR ONE YEAR. HE 

ALSO WAS THE FOOTBALL COACH UNTIL HE SUFFERED A COMPENSABLE INJURY 

ON APRIL 1 8, 1973 • CLAIMANT SUSTAINED MULTIPLE BODY INJURIES AS A 
RESULT OF AN AUTOMOBILE ACCIDENT AND DURING THE COURSE OF HIS TREAT
MENT HE SUFFERED A FLAREUP OF A PREEXISTING PEPTIC ULCER CONDITION• 
THE EXACERBATION· OF THE SYMPTOMS OF THIS CONDITION WAS CONSIDERED TO 
BE RELATED TO THE INDUSTRIAL INJURY• THE CLAIM WAS CLOSED ON JUNE 1 9, 

t 974 WITH AN AWARD OF 16 DEGREES FOR 5 PER CENT UNSCHEDULED NECK DIS
ABILITY AND SOME TIME Loss. AT THAT TIME THERE WAS NO PERMANENT RE
SIDUAL CONDITION OF THE ULCER PROBLEM ATTRIBUTABLE TO THE INDUSTRIAL 
INJURY RESIDUALS 0 

-1 31 -

CLAIMANT* S CLAIM, M DICAL TR ATM NT, SUPPLI S, AND PR SCRIPTIONS
FROM DOCTORS OR PHYSICIANS WHO AR LIC NS D TO PRACTIC AND AR LOCA
T D IN STAT S OTH R THAN TH STAT OF OR GON, PROVID D TH PRACTI
TION RS OF TH H ALING ARTS M  T ALL R QUIR M NTS AND FULFILL ALL
PROC DUR S AS AR R QUIR D OF ALL PRACTITION RS OF TH H ALING ARTS
WITHIN TH STAT OF OR GON UND R TH OR GON WORKM N S COMP NSATION
ACT

9, CLAIMANT WILL APPLY TO TH WORKM N* S COMP NSATION BOARD
FOR A 100 P R C NT ADVANC LUMP SUM PAYM NT OF TH FOR GOING AWARD
OF DISABILITY AND SAIF SHALL COOP RAT AND ASSIST CLAIMANT IN OBTAIN
ING TH SAID LUMP PAYM NT AND SAIF DO S NOT OBJ CT TO SAID LUMP PAY
M NT AND DO S  NCOURAG TH WCB TO APPROV CLAIMANT* S APPLICATION
FOR LUMP SUM PAYM NT SAIF WAIV S TH IR RIGHT TO TH APPROXIMAT 
3 P R C NT ANNUITY INVOLV D WITH LUMP SUM PAYM NTS, IF APPLICABL 

10, UPON APPROVAL OF THIS STIPULATION AND CONCURR NT TH R WITH,
TH SAIF WITHDRAWS TH IR NOTIC OF APP ALS IN CAS S NUMB R 7 3 -4 03 5
AND 75 2082 , THAT AR PR S NTLY P NDING B FOR TH WORKM N S COM
P NSATION BOARD

11, CLAIMANT S ATTORN Y, ALL N G. OW N, SHALL R C IV OUT OF
TH AWARD OF DISABILITY S T FORTH IN THIS ORD R, 2 5 P R C NT TH R OF
AS AND FOR A R ASONABL ATTORN Y F  , NOT TO  XC  D 2 , 0 00 DOLLARS
TOG TH R WITH AN ATTORN Y F  S AWARD D BY TH R F R  IN OPINION AND
ORD R DAT D JANUARY 7 , 1 97 6 IN WORKM N S COMP NSATION BOARD CAS 
NUMB R 73 -4 03 5 OR 7 5 -2 082 THAT AR Y T UNPAID

12, IN TH  V NT THAT TH WORKM N S COMP NSATION BOARD DO S NOT
APPROV THIS STIPULATION, FOR ANY R ASON, NOTHING IN THIS STIPULATION
OR A COPY TH R OF, WH TH R SIGN D BY TH CLAIMANT OR NOT, SHALL B 
US D AGAINST TH CLAIMANT OR CLAIMANT* S INT R ST IN TH  V NT OF
FUTUR LITIGATION, N GOTIATIONS, H ARINGS OR APP ALS BY AND B TW  N
TH PARTI S.

WCB CA E NO. 75-2176 MAY 18, 1976

LEONARD FEDERICO, CLAIMANT
 RIC LINDAU R, CLAIMANT S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

The cl im nt requests bo rd review of the referee's order  f
firming THE DETERMINATION ORDERS MAILED JUNE 1 9 , 1 974 AND MAY 9 , 197 
WHICH AWARDED CLAIMANT 16 DEGREES FOR  PER CENT UNSCHEDULED NECK
INJURY.

Claima t for the past  i e years has bee pri cipal of cascade
UNION HIGH SCHOOL, PR VIOUSLY H WAS VIC PRINCIPAL FOR ON Y AR. H 
ALSO WAS TH FOOTBALL COACH UNTIL H SUFF R D A COMP NSABL INJURY
ON APRIL 1 8 , 1 9 73 . CLAIMANT SUSTAIN D MULTIPL BODY INJURI S AS A
R SULT OF AN AUTOMOBIL ACCID NT AND DURING TH COURS OF HIS TR AT
M NT H SUFF R D A FLAR UP OF A PR  XISTING P PTIC ULC R CONDITION.
TH  XAC RBATION OF TH SYMPTOMS OF THIS CONDITION WAS CONSID R D TO
B R LAT D TO TH INDUSTRIAL INJURY. TH CLAIM WAS CLOS D ON JUN 19,
1 97 4 WITH AN AWARD OF 16 D GR  S FOR 5 P R C NT UNSCH DUL D N CK DIS
ABILITY AND SOM TIM LOSS. AT THAT TIM TH R WAS NO P RMAN NT R 
SIDUAL CONDITION OF TH ULC R PROBL M ATTRIBUTABL TO TH INDUSTRIAL
INJURY R SIDUALS.

-13 1-
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SEPTEMBER 1974 CLAIMANT HAD A RECURRENCE OF THE PEPTIC ULCER 
PROBLEM WHICH R-EQUIRED FURTHER MEDICAL TREATMENT. THIS WAS SUBSE

QUENTLY ACCEPTED AS A RELATED CONSEQUENCE OF THE INDUSTRIAL INJURY 

PRUSUANT TO A STIPULATION BETWEEN THE PARTIES• THE CLAIM W_AS 
REOPENED AND AGAIN CLOSED ON MAY 9, 1975 WITH ADDITIONAL TIME LOSS BUT 

NO ADDITIONAL PERMANENT PARTIAL DISABILITY AWARD• 

CLAIMANT HAS CHRONIC CERVICAL STRAl"N WITH CONTINUING NEURO
MUSCULAR PROBLEMS MANIFESTED BY CONSTANT HEADAC_HES AND NECK AND 

BACK PAIN, ESPECIALLY THE UPPER BACK• THERE HAS BEEN DIMINUTION OF 

CLAIMANT'S PHYSICAL RESERVE STRENGTH AND MENTAL STAMINA - ALSO HI_S 

PHYSICAL CONDITION LEADS TO OCCASIONAL FLAREUPS OF HIS PEPTIC ULCER. 
CLAIMANT HAS A MASTERS DEGREE IN EDUCATION, HE IS 46 YEARS OLD, HIS 
WORK BACKGROUND IS BASICALLY EDUCATION WITH EMPHASIS ON COACHING AND 

ADMINISTRATION• 

THE REFEREE FOUND THAT ALTHOUGH CLAIMANT• S PHYSICAL TOLERANCE 

HAD BEEN AFFECTED AND HE HAD EXHIBITED SOM_E INDICATION OF THE MENTAL 

STRESS WHICH CAUSED SOME DETERIORATION OF THE PRINCIPAL-STUDENT AND 
PRINCIPAL-TEACHER RELATIONSHIPS, HE WAS STILL CONSIDERED BY HIS 

ASSOCIATES AS AN EFFECTIVE ADMINISTRATOR• FRED ARCHER, THE SUPERIN
TENDENT OF THE SCHOOL DISTRICT AND CLAIMANT'S SUPERVISOR, HOWEVER, 
WAS OF THE OPINION THAT PERSONALITY PROBLEMS WHICH HAD ARISEN 
RECENTLY BECAUSE OF CLAIMANT'S ATTITUDE CHANGE HAS LESSENED HIS 

EFFECTIVENESS AS AN ADMINISTRATOR• 

THE REFEREE FOUND THAT CLAIMANT DID SUFFER A DEFINITE PERMANENT 

PHYSICAL DISABILITY - HOWEVER, THE SOLE TEST FOR DETERMINING UNSCHED
ULED DISABILITY 15 WHETHER THERE HAS BEEN°ANY PERMANENT IMPAIRMENT 

OF THE INJURED WORKER• S FUTURE EARNING CAPA(;:ITY BY THE RESIDUAL 
CONSEQUENCE OF THAT INJURY• ACTUAL PHYSICAL PERMANENT IMPAIRMENT 
SUSTAINED FROM AN INDUSTRIAL INJURY IS NOT THE BASIS FOR COMPENSATION 
UNLESS IT WILL LEAD TO AN ACTUAL DIMINISHMENT OF THE PARTICULAR INJURED 
WORKER• S FUTURE ABILITY TO OBTAIN AND PERFORM WORK SUITABLE TO HIS 

QUALIFICATIONS AND TRAINING• THE BURDEN IS UPON CLAIMANT TO ESTABLISH 
THAT EFFECT ON HIS FUTURE CAPABILITY BOTH AS TO THE RESULT ANO TO THE 

EXTENT THAT HE SEEKS• 

AFTER CONSIDERING THE EVIDENCE PRESENTED, THE REFEREE: CONCLUDED 
THAT CLAIMANT HAD FAILED TO ESTABLISH THAT HE WAS ENTITLED TO ANY 
GREATER AWARD OF PERMANENT DISABILITY FOR LOSS OF EARNING CAPACITY 

THAN THAT WHICH HAD BEEN GIVEN TO HIM• ALTHOUGH THERE WAS SOME 

EVIDENCE THAT HIS PHYSICAL ACTIVITIES HAD BEEN CURTAILED AND CLAIMANT 
HAO SOME MINOR PERSONALITY P.ROBLEMS WHICH AROSE AFTER HIS ACCIDENT, 
THERE WAS NO PERSUASIVE EVIDENCE THAT HIS EFFECTIVENESS AS AN ADMIN
ISTRATOR HAD BEEN DIMINISHED BY SUCH CHANGES TO THE EXTENT THAT HIS 
JOB W-AS PLACED IN JEOPARDY• THE REFEREE CONCLUDED THAT CLAIMANT HAD 

BEEN ADEQUATELY COMPENSATED BY THE PREVIOUS AWARD OF 16 DEGREES• 

THE BOARD, ON DE NOVO REVIEW, CANNOT AGREE WITH THE CONCLUSION 

REACHED BY THE REFEREE. THE BOARD FINDS THAT THE INDUSTRIAL INJURY 

PROBABLY HAS PLACED A • LID• UPON CLAIMANT• S UPWARD MOBILITY AT A 
VERY YOUNG AGE• CLAIMANT• S SUPERVISOR, MR. ARCHER, TESTIFIED 

THAT PROBLEMS HAD ARISEN SINCE CLAIMANT' 5 INJURY WHICH DID AFFECT HIS 
PERFORMANCE AS A HIGH SCHOOL PRINCIPAL AND THAT HE WOULD HAVE TO 

MAKE A NOTATION TO THAT EFFECT IN ANY FUTURE RECOMMENDATIONS RE
LATING TO CLAIMANT'S CAPABILITIES• 

THE BOARD CONCLUDES THAT A 4 6 YEAR OLD EDUCATOR W 1TH A MASTERS 
DEGREE AND 9 YEARS EXPERIENCE AS A PRINCIPAL NORMALLY WOULD ADVANCE 
IN THE ADMINISTRATIVE LEVELS OF A SCHOOL SYSTEM BUT BECAUSE OF 
CLAIMANT'S PERSONALITY PROBLEMS WHICH ARE DIRECTLY TRACEABLE TO THE 

INDUSTRIAL ACCIDENT, HIS FUTURE ADVANCEMENT MAY BE QUESTIONABLE. THE 
BOARD CONCLUDES THAT CLAIMANT SHOULD RECEIVE AN AWARD EQUAL TO 6 4 

DEGREES TO ADEQUATELY COMPENSATE HIM FOR HIS LOSS OF EARNING CAPACITY. 

-1 3 2 -
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In S PT MB R 1 974 CLAIMANT HAD A R CURR NC OF TH P PTIC ULC R
PROBL M WHICH R QUIR D FURTH R M DICAL TR ATM NT. THIS WAS SUBS 
QU NTLY ACC PT D AS A R LAT D CONS QU NC OF TH INDUSTRIAL INJURY
PRUSUANT TO A STIPULATION B TW  N TH PARTI S. TH CLAIM WAS
R OP N D AND AGAIN CLOS D ON MAY 9 , 1 975 WITH ADDITIONAL TIM LOSS BUT
NO ADDITIONAL P RMAN NT PARTIAL DISABILITY AWARD.

Claima t has chro ic cervical strai with co ti ui g  euro

muscular PROBL MS MANIF ST D BY CONSTANT H ADACH S AND N CK AND
BACK PAIN,  SP CIALLY TH UPP R BACK. TH R HAS B  N DIMINUTION OF
CLAIMANT S PHYSICAL R S RV STR NGTH AND M NTAL STAMINA ALSO HIS
PHYSICAL CONDITION L ADS TO OCCASIONAL FLAR UPS OF HIS P PTIC ULC R.
CLAIMANT HAS A MAST RS D GR  IN  DUCATION, H IS 46 Y ARS OLD, HIS
WORK BACKGROUND IS BASICALLY  DUCATION WITH  MPHASIS ON COACHING AND
ADMINISTRATION.

The referee found th t  lthough cl i m nt's physic l toler nce
HAD BEEN AFFECTED AND HE HAD EXHIBITED SOME INDICATION OF THE MENTAL
STRESS WHICH CAUSED SOME DETERIORATION OF THE PRINCIPAL-STUDENT AND
PRINCIPAL-TEACHER RELATIONSHIPS, HE WAS STILL CONSIDERED BY HIS
ASSOCIATES AS AN EFFECTIVE ADMINISTRATOR. FRED ARCHER, THE SUPERIN
TENDENT OF THE SCHOOL DISTRICT AND CLAIMANT S SUPERVISOR, HOWEVER,
WAS OF THE OPINION THAT PERSONALITY PROBLEMS WHICH HAD ARISEN
RECENTLY BECAUSE OF CLAIMANT S ATTITUDE CHANGE HAS LESSENED HIS
EFFECTIVENESS AS AN ADMINISTRATOR.

The referee found th t cl im nt did suffer  definite perm nent
PHYSICAL DISABILITY HOW V R, TH SOL T ST FOR D T RMINING UNSCH D
UL D DISABILITY IS WH TH R TH R HAS B  N ANY P RMAN NT IMPAIRM NT
OF TH INJUR D WORK R S FUTUR  ARNING CAPACITY BY TH R SIDUAL
CONS QU NC OF THAT INJURY. ACTUAL PHYSICAL P RMAN NT IMPAIRM NT
SUSTAIN D FROM AN INDUSTRIAL INJURY IS NOT TH BASIS FOR COMP NSATION
UNL SS IT WILL L AD TO AN ACTUAL DIMINISHM NT OF TH PARTICULAR INJUR D
WORK R S FUTUR ABILITY TO OBTAIN AND P RFORM WORK SUITABL TO HIS
QUALIFICATIONS AND TRAINING. TH BURD N IS UPON CLAIMANT TO  STABLISH
THAT  FF CT ON HIS FUTUR CAPABILITY BOTH AS TO TH R SULT AND TO TH 
 XT NT THAT H S  KS.

After co sideri g the evide ce prese ted, the referee co cluded

THAT CLAIMANT HAD FAIL D TO  STABLISH THAT H WAS  NTITL D TO ANY
GR AT R AWARD OF P RMAN NT DISABILITY FOR LOSS OF  ARNING CAPACITY
THAN THAT WHICH HAD B  N GIV N TO HIM. ALTHOUGH TH R WAS SOM 
 VID NC THAT HIS PHYSICAL ACTIVITI S HAD B  N CURTAIL D AND CLAIMANT
HAD SOM MINOR P RSONALITY PROBL MS WHICH AROS AFT R HIS ACCID NT,
TH R WAS NO P RSUASIV  VID NC THAT HIS  FF CTIV N SS AS AN ADMIN
ISTRATOR HAD B  N DIMINISH D BY SUCH CHANG S TO TH  XT NT THAT HIS
JOB WAS PLAC D IN J OPARDY. TH R F R  CONCLUD D THAT CLAIMANT HAD
B  N AD QUAT LY COMP NSAT D BY TH PR VIOUS AWARD OF 16 D GR  S.

The board, o de  ovo review, ca  ot agree with the co clusio 

REACHED BY THE REFEREE. THE BOARD FINDS THAT THE INDUSTRIAL INJURY
PROBABLY HAS PLACED A LID* UPON CLAIMANT S UPWARD MOBILITY AT A
VERY YOUNG AGE. CLAIMANT S SUPERVISOR, MR. ARCHER, TESTIFIED
THAT PROBLEMS HAD ARISEN SINCE CLAIMANT'S INJURY WHICH DID AFFECT HIS
PERFORMANCE AS A HIGH SCHOOL PRINCIPAL AND THAT HE WOULD HAVE TO
MAKE A NOTATION TO THAT EFFECT IN ANY FUTURE RECOM M E NDAT 1 ON S RE
LATING TO CLAIMANT S CAPABILITIES.

The BOARD CONCLUDES THAT A 46 YEAR OLD EDUCATOR WITH A MASTERS
DEGREE AND 9 YEARS EXPERIENCE AS A PRINCIPAL NORMALLY WOULD ADVANCE
IN THE ADMINISTRATIVE LEVELS OF A SCHOOL SYSTEM BUT BECAUSE OF
cl im nt's person lity problems which  re directly tr ce ble to the
INDUSTRIAL ACCIDENT, HIS FUTURE ADVANCEMENT MAY BE QUESTIONABLE. THE
BOARD CONCLUDES THAT CLAIMANT SHOULD RECEIVE AN AWARD EQUAL TO 64
DEGREES TO ADEQUATELY COMPENSATE HIM FOR HIS LOSS OF EARNING CAPACITY.
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ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 1 9 t 197 5 IS REVERSED• 

CLAIMANT IS AWARDED 64 DEGREES OF A MAXIMUM OF.320 DEGREES FOR 

UNSCHEDULED NECK DISABILITY• THIS IS IN L.IEU OF AND NOT IN ADDITION TO 
THE AWARD OF PERMANENT PARTIAL DISABILITY MADE BY THE DETERMINATION 

ORDER MAILED JUNE 1 9 t 1974 • 

CLAIMANT'" S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, A SUM EQUAL TO 

ZS PER CENT OF THE COMPENSATION AWARDED CLAIMANT BY THIS ORDER, PAY
ABLE OUT OF SAID COMPENSATION AS PAID 0 NOT TO EXCEED 2 t 3 0 0 DOLLARS• 

WCB CASE NO. 
WCB CASE NO. 

74--1544 
74-4581 

WILLIAM LANGLEY, CLAIMANT 
FULOP AND GROSS, CLAIMANT'" S ATTYS• 

MERTEN AND SALTVEIT1 DEFENSE ATTYS• 
REQUEST FOR REVIEW BY EMPLOYER 
CROSS REQUEST BY CLAIMANT 

MAY 18, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

1976 

80TH THE EMPLOYE:R AND CLAIMANT SEEK REVIEW BY THE BOARD OF THE 
REFEREE• S ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED MARCH 
27, 1974 AS WELL AS THE SPECIAL DETERMINATION ORDER MAILED MARCH 29 0 

1 974 AND ORDERED THE EMPLOYER TO PAY CLAIMANT'" S COUNSEL A REASONABLE 
ATTORNEY• S FEE. 

CLAIMANT SUFFERE:D A COMPENSABLE INJURY ON DECEMBER 3 1 19 6 9 
WHILE WORKING FOR THE EMPLOYER, WHICH WAS INS·URED BY LUMBE-RMENS 
MUTUAL CASUALTY COMPANY• CLAIMANT HAO A HISTORY OF PREEXISTING BACK 
DISEASE AT THE Tl°ME HE SUFFERED THIS LOW BACK INJURY• HE WAS ABLE TO 
RETURN TO WORK AND CONTINUED TO WORK UNTIL JANUARY 2 1, 1971 WHEN, 
BECAUSE OF THE INCREASING PAIN, HE WAS FORCED TO QUIT. 

0N JANUARY Z 8, 1 9 71 , DR. LANGSTON PERFORMED A LAMINECTOMV 
AND DISC EXCISION AT LZ -3 AND ON MAY 1 0 • 1971 FURTHER SURGERY FOR 
SCAR TISSUE REMOVAL AND AN ADDITIONAL LAMINECTOMY AND FUSION OF THE 
L2 -3 VERTEBRAL BODIES WAS PERFORMED• AFTER A PERIOD OF CONVALES
CENCE AND AN UNSUCCESSFUL TRIAL OF LIGHT WORK AND ADDITIONAL TREAT
MENT FOR COMPLICATIONS, CLAIMANT WAS ENROLLED IN A VOCATIONAL RE:
HABILITATION PROGRAM UNDER THE AUSPICES OF THE DIVISION OF VOCATIONAL 
REHABILITATION0 PART OF THIS PROGRAM INVOLVED BEING PLACED IN A WORK 
EXPERIENCE AND EVALUATION PROGRAM CONSISTING OF ASSIGNMENT FOR ONE 
WEEK TO RIDE WITH A DRIVER OF A VAN TRANSPORTING NON-AMBULATORY RE
TA'RDED CHILDREN. ON DECEMBER 8, I 9 72, WHILE ENGAGED IN THIS PROGRAM, 
CLAIMANT SLIPPED AND REINJURED HIS BACK. HE WAS TREATED BY DR. MYERS 

FOR AN ACUTE LOW BACK STRAIN. THE RESPONSIBILITY FOR THE INJURY IN
CURRED ,WHILE CLAIMANT WAS ENGAGED IN THE VOCATIONAL REHABILITATION 

PROGRAM IS THAT OF THE STATE ACCIDENT INSURANCE FUND• 

SHORTLY AFTER THE INJURY A CLAIM WAS FILED WITH LUMBERMEN$ 
MUTUAL, IT SUGGESTED THAT CLAIMANT FILE A C[,.AIM AGAINST THE FUND 0 

CLAIMANT, ON FEBRUARY 2 7 1 197 3, DID FILE A CLAIM AGAINST THE FUND AND, 
AT THAT TIME, LUMBERMENS MUTUAL UNILATERALLY TERMINATED FURTHER 
BENEFITS TO CLAIMANT ON THE GROUND THAT HIS INJURY OF DECEMBER 8, 1 9 7 2 

WAS A NEW INJURY AND THE RESPONSIBILITY OF THE FUND RATHER THAN ITS 

-133 -

ORDER
The order of the referee dated November 19, 1975 is reversed.

Claima t is awarded 64 degrees of a maximum of 320 degrees for

UNSCH DUL D N CK DISABILITY. THIS IS IN LI U OF AND NOT IN ADDITION TO
TH AWARD OF P RMAN NT PARTIAL DISABILITY MAD BY TH D T RMINATION
ORD R MAIL D JUN 1 9* 1 974.

Claima t's cou sel is awarded as a reaso able attor ey's fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, A SUM  QUAL TO
25 P R C NT OF TH COMP NSATION AWARD D CLAIMANT BY THIS ORD R, PAY
ABL OUT OF SAID COMP NSATION AS PAID, NOT TO  XC  D 2 , 3 0 0 DOLLARS.

WCB CA E NO. 74-1544 MAY 18, 1976
WCB CA E NO. 74-4581

WILLIAM LANGLEY, CLAIMANT
FULOP AND GROSS, CLAIMANT'S ATTYS.
MERTEN AND SALTVE IT, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER
CROSS REQUEST BY CLAIMANT

Reviewed by board members wilso a d moore.

Both the employer a d claima t seek review by the board of the
referee's order which affirmed the determi atio order mailed march

2 7 , 1 9 74 AS W LL AS TH SP CIAL D T RMINATION ORD R MAIL D MARCH 29,
1 97 4 AND ORD R D TH  MPLOY R TO PAY CLAIMANT S COUNS L A R ASONABL 
ATTORN Y'S F  .

Claima t suffered a compe sable i jury o December 3, 1969
WHIL WORKING FOR TH  MPLOY R, WHICH WAS INSUR D BY LUMB RM NS
MUTUAL CASUALTY COMPANY. CLAIMANT HAD A HISTORY OF PR  XISTING BACK
DIS AS AT TH TIM H SUFF R D THIS LOW BACK INJURY. H WAS ABL TO
R TURN TO WORK AND CONTINU D TO WORK UNTIL JANUARY 2 1, 19 7 1 WH N,
B CAUS OF TH INCR ASING PAIN, H WAS FORC D TO QUIT.

On JANUARY 2 8 , 1 9 7 1 , DR. LANGSTON P RFORM D A LAMIN CTOMY
AND DISC  XCISION AT L2 -3 AND ON MAY 10, 197 1 FURTH R SURG RY FOR
SCAR TISSU R MOVAL AND AN ADDITIONAL LAMIN CTOMY AND FUSION OF TH 
L2 3 V RT BRAL BODI S WAS P RFORM D. AFT R A P RIOD OF CONVAL S
C NC AND AN UNSUCC SSFUL TRIAL OF LIGHT WORK AND ADDITIONAL TR AT
M NT FOR COMPLICATIONS, CLAIMANT WAS  NROLL D IN A VOCATIONAL R 
HABILITATION PROGRAM UND R TH AUSPIC S OF TH DIVISION OF VOCATIONAL
R HABILITATION. PART OF THIS PROGRAM INVOLV D B ING PLAC D IN A WORK
 XP RI NC AND  VALUATION PROGRAM CONSISTING OF ASSIGNM NT FOR ON 
W  K TO RID WITH A DRIV R OF A VAN TRANSPORTING NON-AMBULATORY R 
TARD D CHILDR N. ON D C MB R 8 , 1 9 72 , WHIL  NGAG D IN THIS PROGRAM,
CLAIMANT SLIPP D AND R INJUR D HIS BACK. H WAS TR AT D BY DR. MY RS
FOR AN ACUT LOW BACK STRAIN. TH R SPONSIBILITY FOR TH INJURY IN-
CURR D'WHIL CLAIMANT WAS  NGAG D IN TH VOCATIONAL R HABILITATION
PROGRAM IS THAT OF TH STAT ACCID NT INSURANC FUND.

Shortly after the i jury a claim was filed with lumberme s

MUTUAL, IT SUGG ST D THAT CLAIMANT FIL A CLAIM AGAINST TH FUND.
CLAIMANT, ON F BRUARY 27, 1973, DID FIL A CLAIM AGAINST TH FUND AND,
AT THAT TIM , LUMB RM NS MUTUAL UNILAT RALLY T RMINAT D FURTH R
B N FITS TO CLAIMANT ON TH GROUND THAT HIS INJURY OF D C MB R 8, 1972
WAS A N W INJURY AND TH R SPONSIBILITY OF TH FUND RATH R THAN ITS
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THE FUND DENIED THE CLAIM ON THE GROUNDS THAT IT WAS 

AN AGGRAVATION OF THE DECEMBER 3 0 1969 INJURY AND THE RESPONSIBILITY 

OF LUMBERMENS MUTUAL 0 

AT THE TIME OF THE DECEMBER 8 • 197 2 INJURY• CLAIMANT WAS PHY
SICALLY UNABLE TO DO HEAVY OR MANUAL WORK AND WAS ALSO PSYCHOLO

GICALLY DISABLED. CLAIMANT HAS A 9 TH GRADE EDUCATION AND FUNCTIONS 

AT AN AVERAGE INTELLECTUAL LEVEL WITH NON-VERBAL MATERIALS AND AT 

A DULL NORMAL LEVEL WITH VERBAL MATERIALS. CLAIMANT HAS EXCELLENT 

INDUSTRIAL APTITUDES, HOWEVER, MOST OF HIS WORK LIFE HAS BEEN THAT 

OF A TRUCK DRIVER• HE DID WORK EARLIER AS A MECHANIC'S HELPER 0 

DR. GRITZKA 1 ORTHOPEDIC SURGEON, WAS OF THE OPINION THAT THE 
DECEMBER 8 1 1 9 7 2 ACCIDENT EXACERBATED AN UNDERLY I NG CONDITION ( DE

GENERATIVE AND POST-OPERATIVE LUMBAR SPINE AND LEFT LEG WEAKNESS) 

BUT THAT THE EFFECTS OF THIS EXACERBATION HAD WORN OFF BY FEBRUARY 

6 1 1973 • HOWEVER, CLAIMANT'S FAMILY DOCTOR, DR 0 MYERS, WAS OF THE 

OPINION THAT THE DECEMBER 8 0 1 972 ACCIDENT CHANGED CLAIMANT'S CON

DITION - THAT PRIOR THERETO CLAIMANT AND HIS DOCTOR THOUGHT CLAIMANT 

WOULD BE ABLE TO DO THE WORK TO WHICH HE WAS EXPOSED IN HIS WORK 

EVALUATION PROGRAM BUT SINCE THAT ACCIDENT CLAIMANT HAS BEEN UNABLE 

TO DO SO, PHYSICALLY OR PSYCHOLOGICALLY. AS OF MARCH 2 8 1 1974 DR 0 

MYERS FELT CLAIMANT WAS STABLE BUT UNEMPLOYABLE. 

A DETERMINATION ORDER WAS MAILED MARCH 2 7, 197 4 1 RELATING TO 

THE DECEMBER 8 1 1972 INJURY, WHICH AWARDED TIME LOSS FROM DECEMBER 

8 1 1972 THROUGH FEBRUARY 5 1 1 973 - A SPECIAL DETERMINATION ORDER WAS 

MAILED MARCH 29 1 1974 RELATING TO THE DECEMBER 3, 1969 INJURY, WHICH 

AWARDED TEMPORARY TOTAL DISABILITY FROM JANUARY 2 1 , 1971 TH ROUGH 

DECEMBER 7, 1972 AND AGAIN FROM FEBRUARY 6, 197 3 THROUGH FEBRUARY 

29, 1974 AND MADE CLAIMANT PERMANENTLY AND TOTALLY DISABLED EFFEC

TIVE MARCH 30 1 1974 0 

DR. GRITZKA, ON JULY 6 9 1975 1 CONCEDED THAT IF CLAIMANT'S BACK 

PAIN PERSISTED AND WAS GREATER THAN IT HAD BEEN BEFORE THE DECEMBER 

8 1 1972 FALL IT WAS MEDICALLY PROBABLE THAT A PERMANENT WORSENING 

OCCURRED AS A RESULT OF THE 1972 FALL. HE ALSO AGREED WITH DR 0 MYERS 

THAT CLAIMANT WAS UNEMPLOYABLE. 

THE REFEREE FOUND THAT CLAIMANT WAS PERMANENTLY AND TOTALLY 

DISABLED BUT ALSO FOUND THAT IN ATTEMPTING TO UNRAVEL THE PROBLEM 

OF WHICH INSURER WAS RESPONSIBLE THAT IT WOULD BE NECESSARY TO DEAL 

WITH A FURTHER COMPLICATION, I, E 0 1 THE CONTINUAL FLUCTUATION IN CLAIM-

ANT'S SYMPTOMS 0 HE DID NOT GIVE MUCH WEIGHT TO DR• GRITZ KA' S AGREE-

MENT WITH DR 0 MYERS THAT CLAIMANT BECAME PERMANENTLY WORSE AFTER 

DECEMBER 8 1 1972 BECAUSE CLAIMANT'S SYMPTOMS AND THE FINDINGS MADE 

HAD BEEN TOO VARIABLE TO BE SUFFICIENTLY TRUSTWORTHY FOR HIM TO FIND 

WITH ANY DEGREE OF CONFIDENCE THAT THERE HAD BEEN ANY SIGNIFICANT PER

MANENT WORSENING AFTER DECEMBER 8 1 1972 1 ESPECIALLY IN A CLAIMANT 

WHO WAS, PROBABLY, PERMANENTLY AND TOTALLY DISABLED AS A RESULT OF 

THE DE'.CE'.MBER 3- • 196 9 INJURY WITHOUT REGARD TO THE SUBSEQUENT 

DECEMBER 1 972 INJURY 0 

ON SEPTEMBER 26 1 1975 DR 0 KEIST EXPRESSED HIS OPINION THAT 

CLAIMANT WAS TOTALLY AND PERMANENTLY DISABLED AT THAT TIME AND SUCH 

DISABILITY WAS PRIMARILY DUE TO PERSONALITY AND PSYCHOLOGICAL FACTORS 
AND HAD ACTUALLY LITTLE TO DO WITH ORGANIC BACK DISEASE• 

THE REFEREE AGREED WITH THE OPINION EXPRESSED BY DR• KEIST AND 
FELT THAT ALTHOUGH THE 1972 INJURY POSSIBLY ADDED PERMANENT IMPAIR
MENT CLAIMANT WAS ALREADY PERMANENTLY AND TOTALLY DISABLED BEFORE 
THIS INJURY• HE CONCLUDED THAT CLAIMANT WAS PERMANENTLY AND TOTALLY 
DISABLED AS THE RESULT OF THE DECEMBER 3 0 196 9 IN.JURY WHICH WAS THE 
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R SPONSIBILITY* TH FUND D NI D TH CLAIM ON TH GROUNDS THAT IT WAS
AN AGGRAVATION OF TH D C MB R 3 , 1 96 9 INJURY AND TH R SPONSIBILITY
OF LUMB RM NS MUTUAL.

At the time of the December 8, 1972 i jury, claima t was phy
s cally UNABL TO DO H AVY OR MANUAL WORK AND WAS ALSO PSYCHOLO
GICALLY DISABL D. CLAIMANT HAS A 9 TH GRAD  DUCATION AND FUNCTIONS
AT AN AV RAG INT LL CTUAL L V L WITH NON-V RBAL MAT RIALS AND AT
A DULL NORMAL L V L WITH V RBAL MAT RIALS. CLAIMANT HAS  XC LL NT
INDUSTRIAL APTITUD S, HOW V R, MOST OF HIS WORK LIF HAS B  N THAT
OF A TRUCK DRIV R. H DID WORK  ARLI R AS A M CHANIC'S H LP R.

Dr. GRIT2KA, ORTHOP DIC SURG ON, WAS OF TH OPINION THAT TH 
D C MB R 8 , 1 9 72 ACCID NT  XAC RBAT D AN UND RLYING CONDITION (D 
G N RATIV AND POST OP RATIV LUMBAR SPIN AND L FT L G W AKN SS)
BUT THAT TH  FF CTS OF THIS  XAC RBATION HAD WORN OFF BY F BRUARY
6 , 1 973 . HOW V R, CLAIMANT S FAMILY DOCTOR, DR. MY RS, WAS OF TH 
OPINION THAT TH D C MB R 8 , 1 972 ACCID NT CHANG D CLAIMANT S CON
DITION THAT PRIOR TH R TO CLAIMANT AND HIS DOCTOR THOUGHT CLAIMANT
WOULD B ABL TO DO TH WORK TO WHICH H WAS  XPOS D IN HIS WORK
 VALUATION PROGRAM BUT SINC THAT ACCID NT CLAIMANT HAS B  N UNABL 
TO DO SO, PHYSICALLY OR PSYCHOLOGICALLY. AS OF MARCH 2 8 , 1 9 74 DR.
MY RS F LT CLAIMANT WAS,STABL BUT UN MPLOYABL .

A D T RMINATION ORD R WAS MAIL D MARCH 27 , 1 974 , R LATING TO
TH D C MB R 8 , 1 9 72 INJURY, WHICH AWARD D TIM LOSS FROM D C MB R
8 , 1 9 7 2 THROUGH F BRUARY 5, 1973 -ASP CIAL D T RMINATION ORD R WAS
MAIL D MARCH 2 9 , 1 9 74 R LATING TO TH D C MB R 3 , 1 96 9 INJURY, WHICH
AWARD D T MPORARY TOTAL DISABILITY FROM JANUARY 21 , 19 71 THROUGH
D C MB R 7 , 1972 AND AGAIN FROM F BRUARY 6 , 1 973 THROUGH F BRUARY
2 9 , 1 9 74 AND MAD CLAIMANT P RMAN NTLY AND TOTALLY DISABL D  FF C
TIV MARCH 3 0 , 1 9 74 .

Dr. GRITZKA, ON JULY 6 , 1 9 75 , CONC D D THAT IF CLAIMANT S BACK
PAIN P RSIST D AND WAS GR AT R THAN IT HAD B  N B FOR TH D C MB R
8 , 1 972 FALL IT WAS M DICALLY PROBABL THAT A P RMAN NT WORS NING
OCCURR D AS A R SULT OF TH 1 9 72 FALL, H ALSO AGR  D WITH DR. MY RS
THAT CLAIMANT WAS UN MPLOYABL .

The referee fou d that claima t was perma e tly a d totally
DISABL D BUT ALSO FOUND THAT IN ATT MPTING TO UNRAV L TH PROBL M
OF WHICH INSUR R WAS R SPONSIBL THAT IT WOULD B N C SSARY TO D AL
WITH A FURTH R COMPLICATION, I. ., TH CONTINUAL FLUCTUATION IN CLAIM
ANT S SYMPTOMS. H DID NOT GIV MUCH W IGHT TO DR. GRITZKA S AGR  
M NT WITH DR. MY RS THAT CLAIMANT B CAM P RMAN NTLY WORS AFT R
D C MB R 8 , 1 9 72 B CAUS .CLAIMANT S SYMPTOMS AND TH FINDINGS MAD 
HAD B  N TOO VARIABL TO B SUFFICI NTLY TRUSTWORTHY FOR HIM TO FIND
WITH ANY D GR  OF CONFID NC THAT TH R HAD B  N ANY SIGNIFICANT P R
MAN NT WORS NING AFT R D C MB R 8 , 1 972 ,  SP CIALLY IN A CLAIMANT
WHO WAS, PROBABLY, P RMAN NTLY AND TOTALLY DISABL D AS A R SULT OF
TH D C MB R 3", 1 96 9 INJURY WITHOUT R GARD TO TH SUBS QU NT
D C MB R 1 972 INJURY.

On S PT MB R 26, 1975 DR. K IST  XPR SS D HIS OPINION THAT
CLAIMANT WAS TOTALLY AND P RMAN NTLY DISABL D AT THAT TIM AND SUCH
DISABILITY WAS PRIMARILY DU TO P RSONALITY AND PSYCHOLOGICAL FACTORS
AND HAD ACTUALLY LITTL TO DO WITH ORGANIC BACK DIS AS .

The referee agreed with the opi io expressed by dr. keist a d
F LT THAT ALTHOUGH TH 1 972 INJURY POSSIBLY ADD D P RMAN NT IMPAIR
M NT CLAIMANT WAS ALR ADY P RMAN NTLY AND TOTALLY DISABL D B FOR 
THIS INJURY. H CONCLUD D THAT CLAIMANT WAS P RMAN NTLY AND TOTALLY
DISABL D AS TH R SULT OF TH D C MB R 3 , 1 969 INJURY WHICH WAS TH 
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·OF THE EMPLOVER 0 NESS PRODUCE COMPANY, AND ITS CARRIER, 

LUMBERMENS MUTUAL CASUALTY COMPANV0 A REQUEST FOR APPORTIONMENT 

BETWEEN THE INSURERS WAS DENIED AS CONTRARY TO THE WORKMEN'S COMPEN

SATION LAW 0 

THE REFEREE FOUND THAT LUMBERMEN$ MUTUAL HAD FAILED TO AFFECT 
A REDUCTION OR DISALLOWANCE OF CLAIMANT'S AWARD OF COMPENSATION AND 

PURSUANT TO ORS 656.382 (2) DIRECTED IT TO PAV CLAIMANT'S COUNSEL A 
REASONABLE ATTORNEY'S FEE• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE OPINION 

OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 2 5, 197 5 1 AS AFFIRMED, 

RATIFIED AND REPUBLISHED ON DECEMBER 3 1, 197 5, IS AFFIRMED 0 

CLAIMANT'S COUNSEL JS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, BASICALLY A 

DISPUTE BETWEEN TWO CARRIERS ON THE ISSUE OF RESPONSIBILJTV 1 2 5 O 

DOLLARS PAYABLE BY THE EMPLOYER, NESS PRODUCE COMPANY. 

WCB CASE NO. 75-315 

CAROLYN HANSEN, CLAIMANT 
NIKOLAUS ALBRECHT, CLAIMANT'S ATTY. 

MC MURRY AND NICHOLS, DEFENSE ATTVS. 

REQUEST FOR REVIEW BY CLAIMANT 

MAY 18, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 

WHICH DIRECTED THE CARRIER TO PAY ALL UNPAID MEDICAL BILLS RELATED 

TO CLAIMANT'S NOSE CONDITION - TO PAY TEMPORARY TOTAL DISABILITY FROM 

JANUARY 2 0 THROUGH MARCH 2 8, 1 9 7 5 - AWARDED CLAIMANT'S ATTORNEY AN 
ATTORNEY'S FEE EQUAL TO 2 5 PER CENT OF THE Tl ME LOSS BENEFITS DUE 

CLAIMANT FROM JUNE 1 3 1 197 5 UNTIL CLAIM CLOSURE, NOT TO EXCEED 7 5 0 

DOLLARS - AWARDED AN ADDITIONAL ATTORNEY'S FEE EQUAL TO 2 5 PER CENT 

OF ANY INCREASE IN PERMANENT PARTIAL DISABILITY WHICH MIGHT BE AWARDED 

BY A FUTURE DETERMINATION ORDER, NOT TO EXCEED THE SUM OF 500 DOLLARS 

AND AFFIRMED THE CARRIER'S REOPENING OF THE CLAIM AS OF JUNE 12 1 1975. 

CLAIMANT CONTENDS SHE IS ENTITLED TO RECEIVE TEMPORARY TOTAL 

DISABILITY PAYMENTS BEGINNING AUGUST 1 5 0 1975 UNTIL HER CASE IS CLOSED, 

LESS TIME ACTUALLY WORKED AND COMPENSATION ACTUALLY PAID, AND FUR

THER THAT SHE IS ENTITLED TO AN AWARD OF PENALTIES AND STATUTORY 

ATTORNEY'S FEES ON THE GROUNDS OF UNREASONABLE REFUSAL TO PAV COM

PENSATION AS REQUESTED IN HER APPEAL 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JANUARY 15 1 1 974 

WHEN SHE FELL ON THE STAIRS AT WORK AND DEVELOPED STIFFNESS IN. HER 

NECK AND RIGHT SIDE OF HER FACE• SHE WAS FIRST SEEN BY DR• MUELLER 

WHO DIAGNOSED CONTUSION OF THE NECK AND LOW BACK• DR• MUELLER LAST 

EXAMINED CLAIMANT ON AUGUST 1 4, I 9 7 4 AND INDICATED THERE HAD BEEN NO 

CHANGE AND ON SEPTEMBER 5, 197 4 DR 0 HARDER INDICATED NO FURTHER 

TREATMENT WAS NEEDED FOR CLAIMANT 0 THE CLAIM WAS CLOSED BY A DETER

MINATION ORDER MAILED NOVEMBER 22, 1 974 AWARDING CLAIMANT TIME LOSS 

FROM JANUARY 1 5 1 I 9 7 4 THROUGH AUGUST I 5 1 1974 AND 1 6 DEGREES FOR 5 

PER CENT UNSCHEDULED LOW BACK DISABILITY. CLAIMANT RETURNED TO WORK 

-1 3 5 -

R SPONSIBILITY OF TH  MPLOY R, N SS PRODUC COMPANY, AND ITS CARRI R,
LUMB RM NS MUTUAL CASUALTY COMPANY. A R QU ST FOR APPORTIONM NT
B TW  N TH INSUR RS WAS D NI D AS CONTRARY TO TH WORKM N' S COMP N
SATION LAW,

The referee fou d that lumberme s mutual had failed to affect
A R DUCTION OR DISALLOWANC OF CLAIMANT S AWARD OF COMP NSATION AND
PURSUANT TO ORS 656,382 (2) DIR CT D IT TO PAY CLAI MANT1 S COUNS L A
R ASONABL ATTORN Y'S F  ,

The bo rd, on de novo review,  ffirms  nd  dopts the opinion
OF THE REFEREE,

ORDER
The order of the referee d ted November 2 , 197 ,  s  ffirmed,

RATIFI D AND R PUBLISH D ON D C MB R 31 , 1975, IS AFFIRM D,

Claima t's cou sel is awarded as a reaso able attor ey's fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, BASICALLY A
DISPUT B TW  N TWO CARRI RS ON TH ISSU OF R SPONSIBILITY, 250
DOLLARS PAYABL BY TH  MPLOY R, N SS PRODUC COMPANY.

WCB CA E NO. 75-315 MAY 18, 1976

CAROLYN HAN EN, CLAIMANT
NIKOLAUS ALBRECHT, CLAIMANT'S ATTY.
MC MURRY AND NICHOLS, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee's order

WHICH DIR CT D TH CARRI R TO PAY ALL UNPAID M DICAL BILLS R LAT D
TO CLAIMANT'S NOS CONDITION TO PAY T MPORARY TOTAL DISABILITY FROM
JANUARY 2 0 THROUGH MARCH 2 8 , 1 9 7 5 AWARD D C LA I MANT S ATTORN Y AN
ATTORN Y'S F   QUAL TO 25 P R C NT OF TH TIM LOSS B N FITS DU 
CLAIMANT FROM JUN 1 3 , 1 97 5 UNTIL CLAIM CLOSUR , NOT TO  XC  D 750
DOLLARS AWARD D AN ADDITIONAL ATTORN Y'S F   QUAL TO 2 5 P R C NT
OF ANY INCR AS IN P RMAN NT PARTIAL DISABILITY WHICH MIGHT B AWARD D
BY A FUTUR D T RMINATION ORD R, NOT TO  XC  D TH SUM OF 5 00 DOLLARS
AND AFFIRM D TH CARRI R'S R OP NING OF TH CLAIM AS OF JUN 1 2 , 1 9 75 .

Claima t co te ds she is e titled to receive temporary total

DISABILITY PAYM NTS B GINNING AUGUST 1 5 , 1 9 75 UNTIL H R CAS IS CLOS D,
L SS TIM ACTUALLY WORK D AND COMP NSATION ACTUALLY PAID, AND FUR
TH R THAT SH IS  NTITL D TO AN AWARD OF P NALTI S AND STATUTORY
ATTORN Y'S F  S ON TH GROUNDS OF UNR ASONABL R FUSAL TO PAY COM
P NSATION AS R QU ST D IN H R APP AL.

Claima t suffered a compe sable i jury o Ja uary is, 1974
WH N SH F LL ON TH STAIRS AT WORK AND D V LOP D STIFFN SS IN. H R
N CK AND RIGHT SID OF H R FAC . SH WAS FIRST S  N BY DR. MU LL R
WHO DIAGNOS D CONTUSION OF TH N CK AND LOW BACK. DR. MU LL R LAST
 XAMIN D CLAIMANT ON AUGUST 1 4 , 1 9 74 AND INDICAT D TH R HAD B  N NO
CHANG AND ON S PT MB R 5 , 1 9 74 DR. HARD R INDICAT D NO FURTH R
TR ATM NT WAS N  D D FOR CLAIMANT. TH CLAIM WAS CLOS D BY A D T R
MINATION ORD R MAIL D NOV MB R 2 2 , 1 9 74 AWARDING CLAIMANT TIM LOSS
FROM JANUARY 1 5 , 1 97 4 THROUGH AUGUST 15, 1974 AND 16 D GR  S FOR 5
P R C NT UNSCH DUL D LOW BACK DISABILITY. CLAIMANT R TURN D TO WORK
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1 1974 ANDWORKEDTILLJANUARY20 1 1975 0 ON JANUARY 

3 0 1 197 5 1 NASAL SEPT AL SURGERY WAS PERFORMED AND THE EMPLOYER PAID 

TEMPORARY TOTAL DISABILITY COMPENSATION FROM JANUARY 2 1 1 197 5 THROUGH 

THE END OF APRIL 197 5 1 ON ACCOUNT OF T.HE NOSE CONDITION. 

AT THE HEARING ON JUNE 13 1 197 5 CLAIMANT PRESENTED MEDICAL RE

PORTS WHICH INDICATED THE CLAIM SHOULD BE REOPENED FOR FURTHER TREAT

MENT, SHE REQUESTED THAT HER CLAIM BE REOPENED AS OF AUGUST 15 1 t 974, 

THE DATE HER TIME LOSS PAYMENTS WERE TERMINATED BY THE DETERMINATION 

ORDER• 

THE REFEREE FOUND THAT CLAIMANT HAD NOT MET THE BURDEN OF 

PROOF THAT THE AUGUST 15 1 197 4 CLAIM CLOSURE WAS PREMATURE, THE 

REPORTS OF DRS, CRUICKSHANK, MUELLER, PASQUESI AND PERKINS ALL SUP

PORTED THE SELECTION OF THAT DATE FOR CLAIM CLOSURE 0 

THE REFEREE FOUND THAT THE PHYSICIAN WHO PERFORMED THE NASAL 

SEPTAL SURGERY ON JANUARY 3 0 1 197 5 STATED THAT THE NASAL SEPTUM. DID 

NOT PRECLUDE CLAIMANT FROM RETURNING TO HER REGULAR WORK AS A 

SECRETARY AFTER MARCH 28 1 1975 0 ON JUNE 12 1 1975 DR, LAHTI REPORTED 

X-RAYS WERE TAKEN OF THE CERVICAL SPINE WHICH REVEALED A LOSS OF THE 

NORMAL CERVICAL CURVE INDICATING PROBABLE CHRONIC SPASMS OF THE CER

VICAL SPINE, BASED ON THIS REPORT, THE CARRIER REOPENED THE CLAIM 

VOLUNTARILY WITHIN THE 6 0 DAY PERIOD SET BY STATUTE, 

THE REFEREE CONCLUDED THAT THE CARRIER HAD NOT FAILED TO EITHER 

ACCEPT OR DENY THE REQUEST FOR REOPENING OF CLAIMANT'S CLAIM WITHIN 

THE TIME SET BY STATUTE WHEN IT REOPENED CLAIMANT'S CLAIM AS OF JUNE 

12 1 197 5 FOR THE TREATMENT OF HER ALLEGED BACK CONDITION, 

THE BOARD AFFIRMS AND ADOPTS THE REFEREE'S OPINION AND ORDER IN 

ITS ENTIRETY. 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 2 5, 197 5 IS AFFIRMED• 

WCB CASE NO. 75-3654 

MARIE CLAUDEL, CLAIMANT 
MAIZELS AND MARQUOIT 1 CLAIMANT'S ATTYS 0 

JONES, LANG, KLE IN 1 WOLF AND SM 1TH, 

DEFENSE ATTYS• 

REQUEST FOR REVIEW BY CLAIMANT 

MAY 18, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE" S ORDER 

WHICH AFFIRMED THE DETERMINATION ORDER MAILED JUNE 13 1 t 9 7 5 WHEREBY 

CLAIMANT WAS AWARDED 3 2 DEGREES FOR 1 0 PER CENT UNSCHEDULED LOW 

BACK Di'SABILITY, 

CLAIMANT, A 33 YEAR OLD NURSE'S AIDE, SUFFERED A COMPENSABLE 

INJURY ON JANUARY 1 1 1975 WHEN SHE SLIPPED ON A WET FLOOR TWISTING 

HER BACK• SHE WAS FIRST TREATED BY DR 0 STIGER, AN OSTEOPATHIC PHY

SIC IAN, WHO HOSPITALIZED HER FOR PHYSICAL THERAPY AND APPROPRIATE 

MEDICATION• THE INITIAL DIAGNOSIS WAS ACUTE TRAUMATIC LUMBAR STRAIN 

WITH CERVICAL DORSAL MYOSITIS 0 WHILE IN THE HOSPITAL CLAIMANT WAS 

EXAMINED BY DR• HEUSCH 1 AT THAT TIME CLAIMANT WAS COMPLAINING OF 

CONSTANT PAIN IN THE LUMBAR AREA, IN THE MID SCAPULAR AREA, WITH 

-1 36 -
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ON D C MB R 23, 1 974 AND WORK D TILL JANUARY 2 0 , 1 975 . ON JANUARY
3 0 , 1 9 75 , NASAL S PTAL SURG RY WAS P RFORM D AND TH  MPLOY R PAID
T MPORARY TOTAL DISABILITY COMP NSATION FROM JANUARY 2 1 , 1 9 7 5 THROUGH
TH  ND OF APRIL 1 9 75 , ON ACCOUNT OF TH NOS CONDITION.

At the heari g o Ju e 13, 1975 claima t prese ted medical re

ports WHICH INDICAT D TH CLAIM SHOULD B R OP N D FOR FURTH R TR AT
M NT, SH R QU ST D THAT H R CLAIM B R OP N D AS OF AUGUST 1 5 , 1 974 ,
TH DAT H R TIM LOSS PAYM NTS W R T RMINAT D BY TH D T RMINATION
ORD R.

The referee found th t cl im nt h d not met the burden of
PROOF THAT TH AUGUST 1 5 , 1 9 7 4 CLAIM CLOSUR WAS PR MATUR . TH 
R PORTS OF DRS. CRUICKSHANK, MU LL R, PASQU SI AND P RKINS ALL SUP
PORT D TH S L CTION OF THAT DAT FOR CLAIM CLOSUR .

The referee found th t the physici n who performed the n s l
S PTAL SURG RY ON JANUARY 3 0 , 1 97 5 STAT D THAT TH NASAL S PTUM DID
NOT PR CLUD CLAIMANT FROM R TURNING TO H R R GULAR WORK AS A
S CR TARY AFT R MARCH 28, 1975. ON JUN 12, 1975 DR. LAHTI R PORT D
X RAYS W R TAK N OF TH C RVICAL SPIN WHICH R V AL D A LOSS OF TH 
NORMAL C RVICAL CURV INDICATING PROBABL CHRONIC SPASMS OF TH C R
VICAL SPIN . BAS D ON THIS R PORT, TH CARRI R R OP N D TH CLAIM
VOLUNTARILY WITHIN TH 6 0 DAY P RIOD S T BY STATUT .

The referee co cluded THAT the carrier had  ot failed to either
ACC PT OR D NY TH R QU ST FOR R OP NING OF CLAIMANT'S CLAIM WITHIN
TH TIM S T BY STATUT WH N IT R OP N D CLAIMANT'S CLAIM AS OF JUN 
1 2 , 1 975 FOR TH TR ATM NT OF H R ALL G D BACK CONDITION.

The board affirms a d adopts the referee's opi io a d order i 

ITS  NTIR TY.

ORDER
The order of the referee d ted November 2 , 197 is  ffirmed.

WCB CA E NO. 75-3654 MAY 18, 1976

MARIE CLAUDEL, CLAIMANT
MA1Z LS AND MARQUOIT, CLAIMANT1 S ATTYS.
JON S, LANG, KL IN, WOLF AND SMITH,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

The cl im nt seeks review by the bo rd of the referee's order
WHICH AFFIRM D TH D T RMINATION ORD R MAIL D JUN 1 3 , 1 9 7 5 WH R BY
CLAIMANT WAS AWARD D 3 2 D GR  S FOR 1 0 P R C NT UNSCH DUL D LOW
BACK DISABILITY.

Claima t, a 33 year old  urse's aide, suffered a compe sable

INJURY ON JANUARY 1 , 1 9 7 5 WH N SH SLIPP D ON A W T FLOOR TWISTING
H R BACK. SH WAS FIRST TR AT D BY DR. STIG R, AN OST OPATHIC PHY
SICIAN, WHO HOSPITALIZ D H R FOR PHYSICAL TH RAPY AND APPROPRIAT 
M DICATION. TH INITIAL DIAGNOSIS WAS ACUT TRAUMATIC LUMBAR STRAIN
WITH C RVICAL DORSAL MYOSITIS. WHIL IN TH HOSPITAL CLAIMANT WAS
 XAMIN D BY DR. H USCH, AT THAT TIM CLAIMANT WAS COMPLAINING OF
CONSTANT PAIN IN TH LUMBAR AR A, IN TH MID SCAPULAR AR A, WITH
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IN THE LOW RIGHT LOWER EXTREMITY FROM HIP TO KNEE AND NUMB
NESS IN THE LEFT LOWER EXTREMITY FROM THE GROIN TO THE TOE 0 CLAIMANT 

ALSO COMPLAINED OF WEAKNESS IN HER LEFT ARM INVOLVING ALL FINGERS ON 

THE LEFT HAND, HEADACHES AND VARIOUS OTHER COMPLAINTS. 

CLAIMANT WAS EXAMINED BY DR• BRODIE TO WHOM SHE COMPLAINED OF 

PAIN IN HER BACK AND DOWN INTO THE LEFT LEG AND ALSO A LACK OF CIRCU

LATION IN HER LEFT HAN �• IN APRIL 1975 CLAIMANT WAS EXAMINED BY DR 0 

PASQUESI WHO FELT THAT CLAIMANT'S CLAIM COULD BE CLOSED• DR. STIGER• 

THE TREATING PHYSICIAN, AGREED WITH DR 0 PASQUESI' S FINDINGS AND THE 

CLAIM WAS CLOSED AS STATED ABOVE 0 

IN JULY 1 9 7 5 CLAIMANT COMMENCED WORK AS AN ASSISTANT MANAGER 

OF A PLAID PANTRY STORE AND AFTER THREE WEEKS BECAME THE MANAGER. 

SHE HELD THIS POSITION FOR THREE OR FOUR WEEKS BUT STATED SHE WAS 

UNABLE TO CONTINUE BECAUSE OF HER INABILITY TO HANDLE THE STOCK WORK 

AND WORK THE LONG HOURS 0 WITH THE EXCEPTION OF ONE DAY OF WORK FOR 

HOMEMAKERS UPJOHN 0 CLAIMANT HAS NOT WORKED SINCE 0 

ALL OF THE MEDICAL REPORTS INDICATE THAT CLAIMANT IS EXTREMELY 

OVERWEIGHT AND THE MEDICAL CONSENSUS IS THAT CLAIMANT WILL NOT BE 

ABLE TO RECOVER FROM HER LOW BACK STRAIN UNTIL AN EFFECTIVE WEIGHT 

REDUCTION PROGRAM IS INSTITUTE � 0 CLAIMANT CONTENDS THAT SHE IS DE

PRESSED BECAUSE OF HER INABILITY 10 WORK AND THAT HER DEPRESSION AND 

BOREDOM ARE ALLEVIATED BY EATING• SHE FURTHER CONTENDS THAT HER 

OVEREATING CAUSES A CONTINUATION OF HER SYMPTOMS THEREBY CREATING 

A VICIOUS CIRCLE FROM WHICH SHE IS UNABLE TO ESCAPE• 

CLAIMANT'S HEIGHT IS BETWEEN 5 FEET, 1 AND ONE-HALF INCHES AND 

5 FEET, 3 INCHES, UNTIL 1972 SHE WEIGHED BETWEEN 140 AND 160 POUNDS• 

HOWEVER• AT THE TIME SHE SUFFERED THE INDUSTRIAL INJURY SHE WEIGHED 

2 6 7 POUNDS. 

THE REFEREE FOUND A TOTAL ABSENCE OF MEDICAL EVIDENCE CAUSALLY 
RELATING CLAIMANT'S DIFFUSE SYMPTOMS TO HER D!SCREtE INJURY AND HE 

WAS NOT PERSUADED THAT CLAIMANT'S HEADACHES, SCAPULAR COMPLAINTS, 

BILATERAL ARM NUMBNESS OR BLUE HAND AND FOOT SYMPTOMS WERE CAUSED 

BY HER INJURY. HE WAS ALSO VERY SKEPTICAL OF CLAIMANT'S LOWER EX

TREMITY COMPLAINTS 0 THE MEDICAL EVIDENCE DOES NOT INDICATE CLAIMANT'S 

CONDITION IS PERMANENT, IT ALLEGES THAT CLAIMANT IS NOT LIKELY TO BE 

ABLE TO RETURN TO WORK TILL SHE LOSES A LARGE AMOUNT OF WEIGHT. 

THE RE FE REE CONCLUDED THAT BECAUSE CLAIMANT IS ONLY 3 3 YEARS 

OLD AND HER INDUSTRIAL INJURY MINOR IN NATURE SHE WAS NOT PRECLUDED 

FROM DOING SOME TYPES OF WORK ALTHOUGH CLAIMANT CONTENDS THAT SHE 

JS PERMANENTLY AND TOTALLY DISABLED BECAUSE OF HER INDUSTRIAL INJURY. 

CLAIMANT HAS REFUSED TO REMAIN ON A DIET, HAS DISCONTINUED PRESCRIBED 

EXERCISES AND CONSTANTLY RATIONALIZES TO JUSTIFY HER LACK OF COOPER

ATION0 THE REFEREE CONCLUDED THAT CLAIMANT HAD BEEN ADEQUATELY COM

PENSATED FOR HER LOSS OF EARNING CAPACITY BY THE AWARD OF 32 DEGREES 

AND HE AFFIRMED THE DETERMINATION ORDER 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE 0 THE BOARD FEELS THAT CLAIMANT'S OBESITY IS DUE 

TO HER PREVIOUS AND PRESENT MARITAL PROBLEMS RATHER THAN TO HER IN

DUSTRIAL INJURY, AL THOUGH SHE MAY HAVE SOME LIMITATION WITH RESPECT 

TO LIFTING• IT IS IMPOSSIBLE TO DETERMINE WHETHER THIS LIMITATION IS 

THE RESULT OF THE INDUSTRIAL INJURY OR HER OBESITY, THEREFORE, IF 

CLAIMANT HAS SUFFERED A GREATER LOSS OF EARNING CAPACITY THAN THE 

AWARD OF 3 2 DEGREES REPRESENTS IT IS NOT BECAUSE OF HER INDUSTRIAL 

INJURY, 

-t 37 -

NUMBNESS IN THE LOW RIGHT LOWER EXTREMITY FROM HIP TO KNEE AND NUMB
NESS IN THE LEFT LOWER EXTREMITY FROM THE GROIN TO THE TOE. CLAIMANT
ALSO COMPLAINED OF WEAKNESS IN HER LEFT ARM INVOLVING ALL FINGERS ON
THE LEFT HAND, HEADACHES AND VARIOUS OTHER COMPLAINTS.

Claima t was exami ed by dr. brodie to whom she complai ed of

PAIN IN H R BACK AND DOWN INTO TH L FT L G AND ALSO A LACK OF CIRCU
LATION IN H R L FT HAND. IN APRIL 1 97 5 CLAIMANT WAS  XAMIN D BY DR.
PASQU SI WHO F LT THAT CLAIMANT'S CLAIM COULD B CLOS D. DR. STIG R,
TH TR ATING PHYSICIAN, AGR  D WITH DR. PASQU SI1 S FINDINGS AND TH 
CLAIM WAS CLOS D AS STAT D ABOV .

In JULY 1 9 7 5 CLAIMANT COMM NC D WORK AS AN ASSISTANT MANAG R
OF A PLAID PANTRY STOR AND AFT R THR  W  KS B CAM TH MANAG R.
SH H LD THIS POSITION FOR THR  OR FOUR W  KS BUT STAT D SH WAS
UNABL TO CONTINU B CAUS OF H R INABILITY TO HANDL TH STOCK WORK
AND WORK TH LONG HOURS. WITH TH  XC PTION OF ON DAY OF WORK FOR
HOM MAK RS UPJOHN, CLAIMANT HAS NOT WORK D SINC .

All of the medical reports i dicate that claima t is extremely

OV RW IGHT AND TH M DICAL CONS NSUS IS THAT CLAIMANT WILL NOT B 
ABL TO R COV R FROM H R LOW BACK STRAIN UNTIL AN  FF CTIV W IGHT
R DUCTION PROGRAM IS INSTITUT D. CLAIMANT CONT NDS THAT SH IS D 
PR SS D B CAUS OF H R INABILITY TO WORK AND THAT H R D PR SSION AND
BOR DOM AR ALL VIAT D BY  ATING. SH FURTH R CONT NDS THAT H R
OV R ATING CAUS S A CONTINUATION OF H R SYMPTOMS TH R BY CR ATING
A VICIOUS CIRCL FROM WHICH SH IS UNABL TO  SCAP .

Claima t's height is betwee 5 feet, i a d

5 F  T, 3 INCH S, UNTIL 1 972 SH W IGH D B TW  N
HOW V R, AT TH TIM SH SUFF R D TH INDUSTRIAL
267 POUNDS.

The R F R  FOUND A TOTAL ABS NC OF M DICAL  VID NC CAUSALLY
R LATING CLAIMANT'S DIFFUS SYMPTOMS TO H R DISCR T INJURY AND H 
WAS NOT P RSUAD D THAT CLAIMANT'S H ADACH S, SCAPULAR COMPLAINTS,
BILAT RAL ARM NUMBN SS OR BLU HAND AND FOOT SYMPTOMS W R CAUS D
BY H R INJURY. H WAS ALSO V RY SK PTICAL OF CLAIMANT'S LOW R  X
TR MITY COMPLAINTS. TH M DICAL  VID NC DO S NOT INDICAT CLAIMANT'S
CONDITION IS P RMAN NT, IT ALL G S THAT CLAIMANT IS NOT LIK LY TO B 
ABL TO R TURN TO WORK TILL SH LOS S A LARG AMOUNT OF W IGHT.

The referee concluded th t bec use cl im nt is only 33 ye rs
OLD AND H R INDUSTRIAL INJURY MINOR IN NATUR SH WAS NOT PR CLUD D
FROM DOING SOM TYP S OF WORK ALTHOUGH CLAIMANT CONT NDS THAT SH 
IS P RMAN NTLY AND TOTALLY DISABL D B CAUS OF H R INDUSTRIAL INJURY.
CLAIMANT HAS R FUS D TO R MAIN ON A DI T, HAS DISCONTINU D PR SCRIB D
 X RCIS S AND CONSTANTLY RATIONALIZ S TO JUSTIFY H R LACK OF COOP R
ATION. TH R F R  CONCLUD D THAT CLAIMANT HAD B  N AD QUAT LY COM
P NSAT D FOR H R LOSS OF  ARNING CAPACITY BY TH AWARD OF 32 D GR  S
AND H AFFIRM D TH D T RMINATION ORD R.

The board, o de  ovo review, affirms the fi di gs a d co clu

s ons OF TH R F R  . TH BOARD F  LS THAT CLAIMANT’ S OB SITY IS DU 
TO H R PR VIOUS AND PR S NT MARITAL PROBL MS RATH R THAN TO H R IN
DUSTRIAL INJURY. ALTHOUGH SH MAY HAV SOM LIMITATION WITH R SP CT
TO LIFTING, IT IS IMPOSSIBL TO D T RMIN WH TH R THIS LIMITATION IS
TH R SULT OF TH INDUSTRIAL INJURY OR H R OB SITY, TH R FOR , IF
CLAIMANT HAS SUFF R D A GR AT R LOSS OF  ARNING CAPACITY THAN TH 
AWARD OF 32 D GR  S R PR S NTS IT IS NOT B CAUS OF H R INDUSTRIAL
INJURY.

ON HALF INCH S AND
140 AND 160 POUNDS,
INJURY SH W IGH D
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THE ORDER OF THE REFEREE DATED DECEMBER 3 1 1 t 9 7 5 IS AFFIRMED• 

WCB CASE NO. 75-1873 

WOODRENE BABBEL, CLAIMANT 
EVOHL MALAGON, CLAIMANT'S ATTY. 

DEPT• OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

MAY 18, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE' s ORDER 

WHICH AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF 

CLAIMANT'S CLAIM FOR BACK, RIGHT AND LEFT KNEE CONDITIONS• 

CLAIMANT HAS BEEN A TILE LAVER FOR A PERIOD OF 1 5 VEARS 1 HIS 

DUTIES REQUIRE SETTING TILE ON WALLS, FLOORS AND SLATE ROCK ON ENTRY 

WAYS - CLAIMANT MUST CRAWL .ON H 15 HANDS AND KNEES 7 5 TO 8 5 PERCENT 

OF THE TIME. CLAIMANT WORKED 8 TO 1 0 HOURS A DAV 1 FIVE DAYS A WEEK• 

APPROXIMATELY SEVEN MONTHS PRIOR TO THE HEARING CLAIMANT CHANGED 

JOBS FOR REASONS UNRELATED TO HIS CLAIM FOR COMPENSATION AND HIS 

PRESENT DUTIES ARE THE SAME AS THEY WERE FOR HIS FORMER EMPLOYER. 

CLAIMANT WAS FIRST TREATED BY DR. BIRSKOVICH IN 1 969 1 THERE

AFTER, HE RECEIVED PERIODIC TREATMENT FROM DR• BIRSKOVISH FOR 

THE PROBLEM WITH HIS KNEES NECESSITATED BY THE WORK ACTIVITY IN 

WHICH CLAIMANT WAS ENGAGED. DURING AUGUST 197 4 CLAIMANT'. S KNEE 

CONDITION WORSENED AND HE WAS REFERRED TO DR. JAMES, AN ORTHOPEDIC 

SPECIALIST• DR. JAMES I IN HIS REPORT OF AUGUST 2 1 1974 1 DIAGNOSED 

EARLY CHONDROMALACIA 1 PATELLAE BILATERALLY, MILD WITH A HINT OF 

POSSIBLE DEGENERATIVE MENISCAL CHANGE ON THE RIGHT MEDIAL SIDE• HE 

THOUGHT THE CHONDROMALACIA PATELLAE SEEMED TO BE RELATED TO 

CLAIMANT'S JOB BECAUSE OF ABNORMAL AMOUNT OF KNEELING REQUIRED BY 

SUCH WORK• HE RECOMMENDED NO SURGICAL TREATMENT AT THAT _TIME BUT 

SUGGESTED CLAIMANT DO ACTIVE QUADRICEPS EXERCISES IN FULL EXTENSION 

TO OBTAIN ADEQUATE MUSCLE FUNCTION TO BALANCE THE JOINT• 

·cLAIMANT HAS NEVER BEEN INVOLVED IN ANY ACCIDENTS OR RECEIVED 

ANY OTHER INJURIES NOR DID HE EXPERIENCE ANY PHYSICAL DIFFICULTY 

REGARDING HIS BACK, RIGHT OR LEFT KNEE PRIOR TO EMPLOYMENT WITH THE 

EMPLOYER• CLAIMANT HAS NOT MISSED ANY WORK BECAUSE OF HIS PHYSICAL 

CONDITION• NO DOCTOR HAS EVER ADVISED HIM THAT HIS KNEE CONDITION 

CONSTITUTES AN OCCUPATIONAL DISEASE o'R DISABILITY, ACTUALLY, CLAIM

ANT WAS FIRST ADVISED BY HIS ATTORNEY THAT HE MIGHT BE SUFFERING AN 

OCCUPATIONAL DISEASE. THIS ADVISE WAS RECEIVED AT THE Tl ME HE CON

SULTED THE ATTORNEY REGARDING THE DENIAL OF HIS CLAIM BY THE FUND ON 

APRIL 29 1 1975• 

THE REFEREE FOUND THE EVIDENCE UNDISPUTED THAT CLAIMANT FIRST 

EXPERIENCED PHYSICAL DIFFICULTY WITH HIS KNEES WHILE WORKING FOR THE 

EMPLOYER. 

THE REFEREE FOUND NO MEDICAL REPORT IN EVIDENCE REGARDING 

CLAI MANT 1 S SAC~ COMPLAINTS• 

THE FUND HAD DENIED THE CLAIM ON THE GROUNDS THAT THE 

INFORMATION OBTAINED INDICATED THAT THE CONDITION FOR WHICH CLAIMANT 

FILED HIS CLAIM FOR BENEFITS, PAIN IN BOTH KNEES AND LOW BACK, WAS 

NOT THE RESULT OF CLAIMANT'S WORK ACTIVITIES FOR THE EMPLOYER ON 

APPROX I MATE LY AUGUST 2 8 1 197 4 • 
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1 9 75 IS AFFIRM D

ORDER
The order of the referee d ted December 3 1 ,

WCB CA E NO. 75-1873 MAY 18, 1976

WOODRENE BABBEL, CLAIMANT
EVOHL MALAGON, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

Cl im nt seeks review by the bo rd of the referee* s order
WHICH AFFIRM D TH STAT ACCID NT INSURANC FUND S D NIAL OF
CLAIMANT S CLAIM FOR BACK, RIGHT AND L FT KN  CONDITIONS.

Claima t has bee a tile layer for a period of is years, his
DUTI S R QUIR S TTING TIL ON WALLS, FLOORS AND SLAT ROCK ON  NTRY
WAYS CLAIMANT MUST CRAWL ON HIS HANDS AND KN  S 75 TO 85 P RC NT
OF TH TIM . CLAIMANT WORK D 8 TO 10 HOURS A DAY, FIV DAYS A W  K.
APPROXIMAT LY S V N MONTHS PRIOR TO TH H ARING CLAIMANT CHANG D
JOBS FOR R ASONS UNR LAT D TO HIS CLAIM FOR COMP NSATION AND HIS
PR S NT DUTI S AR TH SAM AS TH Y W R FOR HIS FORM R  MPLOY R.

Claima t was first treated by dr. birskovich i i 96 9, there
after, H R C IV D P RIODIC TR ATM NT FROM DR. BIRSKOVISH FOR
TH PROBL M WITH HIS KN  S N C SSITAT D BY TH WORK ACTIVITY IN
WHICH CLAIMANT WAS  NGAG D. DURING AUGUST 1 9 7 4 CLAIMANT S KN  
CONDITION WORS N D AND H WAS R F RR D TO DR. JAM S, AN ORTHOP DIC
SP CIALIST. DR. JAM S, IN HIS R PORT OF AUGUST 2, 1 974 , DIAGNOS D
 ARLY CHONDROMALACIA, PAT LLA BILAT RALLY, MILD WITH A HINT OF
POSSIBL D G N RATIV M NISCAL CHANG ON TH RIGHT M DIAL SID . H 
THOUGHT TH CHONDROMALACIA PAT LLA S  M D TO B R LAT D TO
CLAIMANT S JOB B CAUS OF ABNORMAL AMOUNT OF KN  LING R QUIR D BY
SUCH WORK. H R COMM ND D NO SURGICAL TR ATM NT AT THAT TIM BUT
SUGG ST D CLAIMANT DO ACTIV QUADRIC PS  X RCIS S IN FULL  XT NSION
TO OBTAIN AD QUAT MUSCL FUNCTION TO BALANC TH JOINT.

Claima t has  ever bee i volved i a y accide ts or received
ANY OTH R INJURI S NOR DID H  XP RI NC ANY PHYSICAL DIFFICULTY
R GARDING HIS BACK, RIGHT OR L FT KN  PRIOR TO  MPLOYM NT WITH TH 
 MPLOY R. CLAIMANT HAS NOT MISS D ANY WORK B CAUS OF HIS PHYSICAL
CONDITION. NO DOCTOR HAS  V R ADVIS D HIM THAT HIS KN  CONDITION
CONSTITUT S AN OCCUPATIONAL DIS AS OR DISABILITY, ACTUALLY, CLAIM
ANT WAS FIRST ADVIS D BY HIS ATTORN Y THAT H MIGHT B SUFF RING AN
OCCUPATIONAL DIS AS . THIS ADVIS WAS R C IV D AT TH TIM H CON
SULT D TH ATTORN Y R GARDING TH D NIAL OF HIS CLAIM BY TH FUND ON
APRIL 2 9 , 1 9 7 5 .

The R F R  FOUND TH  VID NC UNDISPUT D THAT CLAIMANT FIRST
 XP RI NC D PHYSICAL DIFFICULTY WITH HIS KN  S WHIL WORKING FOR TH 
 MPLOY R.

The referee fou d  o medical report i evide ce regardi g
cla mant s BACK COMPLAINTS.

The fu d had de ied the claim o the grou ds that the
INFORMATION OBTAIN D INDICAT D THAT TH CONDITION FOR WHICH CLAIMANT
FIL D HIS CLAIM FOR B N FITS, PAIN IN BOTH KN  S AND LOW BACK, WAS
NOT TH R SULT OF CLAIMANT1 S WORK ACTIVITI S FOR TH  MPLOY R ON
APPROXIMAT LY AUGUST 2 8 , 1 97 4 .
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REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO PROVE BY A 
PREPONDERANCE OF THE EVIDENCE THAT HIS BACK CONDITION WAS THE RESULT 

OF HIS WORK CONNECTED ACTIVITIES WHILE IN THE EMPLOYMENT OF THE EM
PLOYER• HE FURTHER C~NCLUDED THAT CLAIMANT HAD FAILED TO PROVE BY 

A PREPONDERANCE OF THE EVIDENCE THAT HIS RIGHT AND LEFT KNEE COMPLAINTS 
WERE CAUSALLY RELATED TO HIS WORK CONNECTED ACTIVITIES• THE ONLY 
REPORT AVAILABLE WAS THAT FROM DR 0 JAMES WHO REPORTED THAT CLAIMANT'S 
KNEE CONDITION 'SEEMED TO BE RELATED TO HIS JOB 1 IN VIEW OF THE FACT 

THAT THE AMOUNT OF KNEELING IS ABNORMAL FOR THE KNEES 0 ' THE CLAIM

ANT'S TESTIMONY WAS GIVEN VERY LITTLE WEIGHT BECAUSE OF HIS INABILITY 
TO RECALL AND RECOLLECT PAST EVENTS• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE 0 

THE BOARD FINDS THAT ON THE DATE _OF THE HEARING, CLAIMANT WAS 
NOT DISABLED TO THE EXTENT THAT HE COULD NOT CONTINUE TO WORK AS A 

TILE LAYER NOR HAD HE BEEN INFORMED BY .A PHYSICIAN THAT HE WAS SUF

FERING FROM AN OCCUPATIONAL DISEASE, THEREFORE, THE BOARD CONCLUDES 
THAT ALTHOUGH CLAIMANT HAS FAILED TO PROVE BY A PREPONDERANCE OF THE 
EVIDENCE THAT HIS PRESENT COMPLAINTS ARE CAUSALLY RELATED TO HIS WORK 
ACTIVITIES, HE IS NOT PRECLUDED, IF IN THE FUTURE HE SHOULD BECOME DIS
ABLED OR ADVISED BY A DOCTOR THAT HE IS SUFFERING FROM AN OCCUPATIONAL 
DISEASE, FROM FILING A CLA.IM UNDER THE PROVISIONS OF ORS 6 5 6 • 8 0 7 ( 1) • 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 1 2, 197 5, IS AFFIRMED• 

CLAIM NO. 05-X007938 MAY 18, 1976 

DUANE GRASSL, CLAIMANT 
BODIE, MINTURN, VANVOORHEES, LARSON AND DIXON, 

CLAIMANT'S ATTYS 0 

R 0 KENNEY ROBERTS, DEFENSE ATTY 0 

OWN MOTION PROCEEDING REFERRED FOR HEARING 

ON MAY 1 0, 1976 THE CLAIMANT REQUESTED THE BOARD TO EXERCISE 
ITS OWN MOTION JURISDICTION UNDER THE PROVISIONS OF ORS 6 5 6 • 2 7 8 AND 
REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY SUFFERED ON OCTOBER 2 8, 
1968 WHILE EMPLOYED BY CONSOLIDATED PINE, INC 0 

CLAIMANT HAS REQUESTED A HEARING ON A DENIED CLAIM FOR AGGRA
VATION PENDING BEFORE THE HEARINGS DIVISION (WCB CASE N00 76-1163) • 
A HEARING ·1s CURRENTLY SCHEDULE_� TO BE HELD IN PRINEVILLE ON MAY 2 7 1 

1976. 

THE BOARD DOES NOT HAVE SUFFICIENT EVIDENCE BEFORE IT TO DETER
MINE· THE MERITS OF THE REQUEST TO REOPEN THE I 9 6 8 CLAIM, _THEREFORE, 
THE MATTER IS REFERRED TO THE HEARINGS DIVISION WITH INSTRUCTIONS TO 

HOLD A HEARING IN CONJUNCTION WITH THE HEARING ON WCB CASE N0 0 76-1163-
AND. TAKE EVIDENCE ON THE ISSUE OF WHETHER CLAIMANT HAS AGGRAVATED 

HIS 1968 INJURY, 

LJPON CONCLUSION OF THIS HEARING, THE REFEREE, IF HE FINDS THAT 

HE HAS NO JURISDICTION BECAUSE THE EXPIRATION OF CLAIMANT 1 S AGGRAVATION 

RIGHTS, SHALL ~AUSE A TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED 
AND SUBMITTED TO THE BOARD WITH HIS RECOMMENDATION WITH RESPECT 

TO THE REQUEST TO REOPEN THE CLAIM UNDER THE BOARD'S OWN MOTION JURIS-

DICTION. IF THE RE FE REE Fl NOS THAT HE HAS JURISDICTION TO HEAR THE MER ITS 

OF CLAIMANT'S CLAIM FOR AGGRAVATION IN WCB CASE NO 7 6 -1 1 6 3, HE SHALL 

PROCEED IN NORMAL FASHION TO DISPOSE OF THE MATTER BY AN OPINION AND ORDER 0 

-139 -

The referee concluded th t cl im nt h d f iled to prove by  
PR POND RANC OF TH  VID NC THAT HIS BACK CONDITION WAS TH R SULT
OF HIS WORK CONN CT D ACTIVITI S WHIL IN TH  MPLOYM NT OF TH  M
PLOY R. H FURTH R CONCLUD D THAT CLAIMANT HAD FAIL D TO PROV BY
A PR POND RANC OF TH  VID NC THAT HIS RIGHT AND L FT KN  COMPLAINTS
W R CAUSALLY R LAT D TO HIS WORK CONN CT D ACTIVITI S. TH ONLY
R PORT AVAILABL WAS THAT FROM DR. JAM S WHO R PORT D THAT CLAIMANT* S
KN  CONDITION 'S  M D TO B R LAT D TO HIS JOB, IN VI W OF TH FACT
THAT TH AMOUNT OF KN  LING IS ABNORMAL FOR TH KN  S. * TH CLAIM
ANT* S T STIMONY WAS GIV N V RY LITTL W IGHT B CAUS OF HIS INABILITY
TO R CALL AND R COLL CT PAST  V NTS.

The BOARD, ON D NOVO R VI W, AFFIRMS TH FINDINGS AND CONCLU
SIONS OF TH R F R  .

The bo rd finds th t on the d te of the he ring, cl im nt w s
NOT DISABL D TO TH  XT NT THAT H COULD NOT CONTINU TO WORK AS A
TIL LAY R NOR HAD H B  N INFORM D BY A PHYSICIAN THAT H WAS SUF
F RING FROM AN OCCUPATIONAL DIS AS , TH R FOR , TH BOARD CONCLUD S
THAT ALTHOUGH CLAIMANT HAS FAIL D TO PROV BY A PR POND RANC OF TH 
 VID NC THAT HIS PR S NT COMPLAINTS AR CAUSALLY R LAT D TO HIS WORK
ACTIVITI S, H IS NOT PR CLUD D, IF IN TH FUTUR H SHOULD B COM DIS
ABL D OR ADVIS D BY A DOCTOR THAT H IS SUFF RING FROM AN OCCUPATIONAL
DIS AS , FROM FILING A CLAIM UND R TH PROV IS IONS OF ORS 656.807(1).

ORDER
The order of the referee d ted November 12, 197 , is  ffirmed.

CLAIM NO. 05—X007938 MAY 18, 1976

DUANE GRA  L, CLAIMANT
BODI , MINTURN, VANVOORH  S, LARSON AND DIXON,
CLAIMANT* S ATTYS.

R. K NN Y ROB RTS, D F NS ATTY.
OWN MOTION PROC  DING R F RR D FOR H ARING

On MAY 1 0 , 1 9 7 6 TH CLAIMANT R QU ST D TH BOARD TO  X RCIS 
ITS OWN MOTION JURISDICTION UND R TH PROVISIONS OF ORS 6 56.2 7 8 AND
R OP N HIS CLAIM FOR AN INDUSTRIAL INJURY SUFF R D ON OCTOB R 28,
1 96 8 WHIL  MPLOY D BY CONSOLIDAT D PIN , INC.

Claima t has requested a heari g o a de ied claim

VAT ION P NDING B FOR TH H ARINGS DIVISION (WCB CAS NO.
A H ARING IS CURR NTLY SCH DUL D TO B H LD IN PRIN VILL 
1 9 7 6 .

FOR AGGRA-
7 6 -1 1 6 3 ).
ON MAY 2 7 ,

The board does not have SUFFICI NT ev dence before  t to deter

m ne the M RITS OF TH R QU ST TO R OP N TH 1 9 6 8 CLAIM, TH R FOR ,
TH MATT R IS R F RR D TO TH H ARINGS DIVISION WITH INSTRUCTIONS TO
HOLD A H ARING IN CONJUNCTION WITH TH H ARING ON WCB CAS NO. 76 1163
AND. TAK  VID NC ON TH ISSU OF WH TH R CLAIMANT HAS AGGRAVAT D
H I S 1 9 6 8 I NJURY.

Upo co clusio of this heari g, the referee, if he fi ds that
H HAS NO JURISDICTION B CAUS TH  XPIRATION OF CLAIMANT* S AGGRAVATION
RIGHTS, SHALL PAUS A TRANSCRIPT OF TH PROC  DINGS TO B PR PAR D
AND SUBMITT D TO TH BOARD WITH HIS R COMM NDATION WITH R SP CT
TO TH R QU ST TO R OP N TH CLAIM UND R TH BOARD* S OWN MOTION JURIS
DICTION. IF TH R F R  FINDS THAT H HAS JURISDICTION TO H AR TH M RITS
OF CLAIMANT'S CLAIM FOR AGGRAVATION IN WCB CAS NO 76 -1 1 6 3 , H SHALL
PROC  D IN NORMAL FASHION TO DISPOS OF TH MATT R BY AN OPINION AND ORD R.
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CASE NO. 75-3677 

DONALD A. MCINTOSH, CLAIMANT 
POZZI, WIL.SON AND ATCHISON, 

CLAI MANT1 S ATTYS. 
EARL Me PRESTON, DEFENSE ATTY. 
ORDER DENYING CROSS APPEAL 

MAY 19, 1976 

0N MARCH 30 1 •976 A REFEREE'S ORDER WAS ISSUED IN THE ABOVE 
ENTITLED MATTER• 

ON APRIL 2 0, 197 6 A REQUEST FOR REVIEW WAS RECEIVED FROM THE 
STATE ACCIDENT IN!;:iURANCE FUND• 

ON MAY 1 2, t 9 7 6 A CROSS REQUEST FOR REVIEW WAS RECEIVED FROM 
THE CLAIMANT. THE CROSS REQUEST FOR REVIEW WAS NOT FILED WITHIN 

THE PERIOD OF TIME ALLOWED BY ORS 656.289(3) • 

THEREFORE, THE CROSS REQUEST FOR REVIEW FILED BY THE CLAIMANT 
IS DENIED• 

WCB CASE NO. 74-654 

BETTY C. LINGAFELTER, CLAIMANT 
MULDER, MORROW AND MC CREA 1 

CLAIMANT'S ATTYS• 
MC MURRY AND NICHOLS, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY CLAIMANT 

MAY 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOOREe 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER MAILED SEPTEMBER 2 0, 197 3 AWARD-
ING CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY. CLAIM
ANT ALSO FILED A MOTION REQUESTING THE BOARD TO REMAND THE MATTER TO 
THE REFEREE FOR THE ADMISSION INTO EVIDENCE OF MEDICAL REPORTS SUB
MITTED WITH CLAIMANT'S BRIEF TO THE. BOARD• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 13, 1 971 • 
INITIALLY, SHE RECEIVED CHIROPRACTIC TREATMENT FOR BACK AND HIP AIL
MENTS BUT CONTINUED TO WORK• CLAIMANT WAS LATER REFERRED TO DR• 
GOLDEN AND A MYELOGRAM WAS TAKEN WHICH RULED OUT ANY LUMBAR DISC 
HERNIATION• CLAIMANT WAS HOSPITALIZED FOR BED REST AND PHYSICAL 
THERAPY IN JUNE t 9 72 AND UPON RELEASE FROM THE HOSPITAL DID NOT RETURN 
TO GAINFUL EMPLOYMENT. 

CLAIMANT CONTINUED TO COMPLAIN OF LOW BACK PAIN AND SHE WAS 
REFERRED TO THE DISABILITY PREVENTION DIVISION WHERE AN EXAMINING DOC
TOR DIAGNOSED A STRAIN'' QUESTIONABLE IN DEGREE' OR I DOUBTFUL' IN ALL 
THREE MAJOR SPINAL AREAS• A DEFINITE EMOTIONAL OVERLAY WITH EXAGER
ATION WAS ALSO NOTED AS WELL AS OBESITY, NOT RELATED TO THE INJURY• 
CLAIMANT .WAS EXAMINED AT THE BACK EVALUATION CLINIC, THE CONSENSUS 
WAS THAT CLAIMA_NT COULD RETURN TO HER FORMER OCCUPATION AND LOSS OF· 
FUNCTION WAS ESTIMATED AS MILD, 

ON JANUARY 8 1 197 3 DR 1 GOLDEN CONCURRED IN THE OPINION OF THE 
BACK EVALUATION CLINIC THAT CLAIMANT'S CONDITION WAS STABLE. AND THAT 
CLAIM CLOSURE WAS IND_ICATED - HOWEVER, ON FEBRUARY 14, 197 3 1 DR• 
WATTLEWORTH 1 A BEND ORTHOPEDIST, FELT THE CLAIM SHOULD REMAIN OPEN 

-1 4 o-

WCB CA E NO. 75-3677 MAY 19, 1976

DONALD A. MCINTO H, CLAIMANT
POZZl, WILSON AND ATCHISON,

cla mant s ATTYS.
 ARL M. PR STON, D F NS ATTY,
ORD R D NYING CROSS APP AL

On MARCH 30, 1976 A R F R  'S ORD R WAS ISSU D IN TH ABOV 
 NTITL D MATT R.

On APRIL 20, 1976 A R QU ST FOR R VI W WAS R C IV D FROM TH 
STAT ACCID NT INSURANC FUND.

On MAY 1 2 , 1 9 76 ACROSS R QU ST FOR R VI W WAS R C IV D FROM
TH CLAIMANT. TH CROSS R QU ST FOR R VI W WAS NOT FIL D WITHIN
TH P RIOD OF TIM ALLOW D BY ORS 6 56,2 89 (3 ) ,

Therefore, the cross request for review filed by the cl im nt
IS DENIED.

WCB CA E NO. 74-654 MAY 19, 1976

BETTY C. LINGAFELTER, CLAIMANT
MULDER, MORROW AND MC CREA,

CLAIMANT S ATTYS.
MC MURRY AND NICHOLS, DEFENSE ATTYS.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t seeks board review of the referee’s order which

AFFIRM D TH D T RMINATION ORD R MAIL D S PT MB R 2 0 , 1 9 73 AWARD
ING CLAIMANT COMP NSATION FOR T MPORARY TOTAL DISABILITY ONLY. CLAIM
ANT ALSO FIL D A MOTION R QU STING TH BOARD TO R MAND TH MATT R TO
TH R F R  FOR TH ADMISSION INTO  VID NC OF M DICAL R PORTS SUB
MITT D WITH CLAIMANT S BRI F TO TH BOARD.

Claima t suffered a compe sable i jury o September 13, 1971.
INITIALLY, SH R C IV D CHIROPRACTIC TR ATM NT FOR BACK AND HIP AIL
M NTS BUT CONTINU D TO WORK. CLAIMANT WAS LAT R R F RR D TO DR.
GOLD N AND A MY LOGRAM WAS TAK N WHICH RUL D OUT ANY LUMBAR DISC
H RNIATION. CLAIMANT WAS HOSPITALIZ D FOR B D R ST AND PHYSICAL
TH RAPY IN JUN 1 9 72 AND UPON R L AS FROM TH HOSPITAL DID NOT R TURN
TO GAINFUL  MPLOYM NT.

Claima t co ti ued to complai of low back pai a d she was

R F RR D TO TH DISABILITY PR V NTION DIVISION WH R AN  XAMINING DOC
TOR DIAGNOS D A STRAIN QU STIONABL IN D GR  OR 'DOUBTFUL1 IN ALL
THR  MAJOR SPINAL AR AS. A D FINIT  MOTIONAL OV RLAY WITH  XAG R-
ATION WAS ALSO NOT D AS W LL AS OB SITY, NOT R LAT D TO TH INJURY.
CLAIMANT WAS  XAMIN D AT TH BACK  VALUATION CLINIC, TH CONS NSUS
WAS THAT CLAIMANT COULD R TURN TO H R FORM R OCCUPATION AND LOSS OF
FUNCTION WAS  STIMAT D AS MILD.

On JANUARY 8 , 1 973 DR. GOLD N CONCURR D IN TH OPINION OF TH 
BACK  VALUATION CLINIC THAT CLAIMANT'S CONDITION WAS STABL AND THAT
CLAIM CLOSUR WAS INDICAT D HOW V R, ON F BRUARY 1 4 , 1 9 73 , DR.
WATTL WORTH, A B ND ORTHOP DIST, F LT TH CLAIM SHOULD R MAIN OP N

1 4 0

’ 

’ 




’ 




' ’ 

— 



           
          
         
             

           
            

         
       
            

          
             

          
          
           
        

        
         
           
          

                   
            
          
           

   
           

           
            
              

        
         
    

      
         

               
          
              

            
        

         
            

             
           

          
            

           
         

           
    

        
          
       

           

        
     

    

FURTHER TREATMENT. HE BELIEVED THAT CLAIMANT WAS, AT THAT TIME, 
UNABLE TO WORK. CLAIMANT WAS AGAIN REFERRED TO THE DISABILITY PRE

VENTION DIVISION• . DR. MASON, AFTER EXAMINATION, FELT CLAIMANT COULD 

RETURN TO HER FORMER WORK IF PROPERLY MOTIVATED• HE FELT .SHE HAO BEEN 
OVERTREATED AND THAT HER CLAIM SHOULD BE CLOSED• CLAIMANT WAS SEEN 
AGAIN BY THE BACK EVALUATION CLINIC, AT THIS TIME COMPOSED OF THREE 
DIFFERENT DOCTORS THAN THOSE WHO HAO PREVIOUSLY EXAMINED CLAIMANT, 

THEY NOTED A PSYCHOPHYSIOLOGICAL MUSCULOSKELETAL REACTION WITH CON
VERSION, FOUND HER CONDITION TO BE STATIONARY AND WERE OF THE BELIEF 
THAT SHE PROBABLY COULD RETURN TO HER PREVIOUS OCCUPATION• TOTAL 

LOSS OF FUNCTION DUE TO THE INDUSTRIAL INJURY WAS MINIMAL• DR• WATTLE
WORTH0THEN AGREED THAT THE CLAIM BE CLOSED BUT HE RECOMMENDED CLAIM
ANT CONTINUE WITH THE PHYSIO-THERAPY PROGRAM ANO OCCASIONAL PAIN 

MEDICATION, THE CLAIM WAS CLOSED WITH AN AWARD FOR TIME LOSS ONLY. 

CLAIMANT APPLIED FOR BUT WAS DENIED SOCIAL SECURITY DISABILITY 
BENEFITS, ACCOMPANYING HER APPLICATION WAS AN EXAMINATION REPORT 

FROM DR, WATTLEWORTH STATING CLAIMANT HAD CHRONIC. LUMB0SACRAL STRAIN 
AND SUGGESTING SHE WAS ·uNABLE TO DO ANY WORK INVOLVING PROLONGED SIT-. 
TING, STANDING, STOOPING OR LIFTING GREATER THAN FIVE POUNDS• THIS 

EXAMINATION WAS PERFORMED IN MAY 197 4 • ON JANUARY 9 1 197 5 • OR• DAVIS 1 

WHO HAD SEEN CLAIMANT PREVIOUSLY AS A MEMBER OF THE BACK EVALUATION 

CLINIC, EXAMINED CLAIMANT - ALL OF CLAIMANT• S PHYSICAL FINDINGS WERE 
SUBJECTIVE IN NATURE AND MANY WERE PROVEN TO THE DOCTOR• S SATISFAC

TION TO BE NON-EXISTENT, 

ONLY DR, WATTLEWORTH OF, ALL OF THE MANY DOCTORS WHO HAD EXAM
INED AND-OR TREATED CLAIMANT, WAS OF THE OPINION THAT CLAIMANT COULD 
NOT RETURN TO HER FORMER TYPE OF WORK, THE OTHER DOCTORS FELT CLAIM
ANT• S LOSS OF FUNCTION OF THE BACK WAS MINIMAL, THEY NOTED A SEVERE 
FUNCTIONAL INTERFERENCE AND CONTRAST TO HER ORGANIC ABNORMALITIES, 

AFTER A PSYCHOLOGICAL EVALUATION, DR• PERKINS FELT CLAIMANT COULD 
RETURN TO HER FORMER WORK, 

CLAIMANT• S EDUCATIONAL BACKGROUND INCLUDED HIGH SCHOOL ANO 
BUSINESS COURSE TRAINING, SHE HAS DONE COMMERCIAL PHOTOGRAPHY WORK 
ON A FREE LANCE BASIS BUT HAD TO TERMINATE BECAUSE OF AN INJURY TO HER 
RIGHT EYE. CLAIMANT HAS DONE RETAIL SELLING AND MANAGED ANOTHER 

RETAIL STORE BESIDES THE ONE IN WHICH SHE WAS WORKING AT THE TIME OF 

HER INJURY• CLAIMANT STATED THAT HER EMPLOYER HAD OFFERED HER A JOB 

AS A SUPERVISOR, HOWEVER, IT WOULD INVOLVE CONSIDERABLE TRAVELING, 

THE REFERE.E FELT THAT DR• WATTLEWORTH• S OPINION WAS SO DRAS
TICALLY DIFFERENT FROM THE OPINIONS OF THE OTHER DOCTORS THAT IT WAS 
NOT ENTITLED TO MUCH WEIGHT - ALS0 1 CLAIMANT HAS NOT MADE ANY ATTEMPT 
TO RETURN TO WORK ALTHOUGH T.HERE WAS NO CONVINC.ING TESTIMONY OF IN

ABILITY TO RETURN TO WORK• AFTER CONSIDERING ALL THE TESTIMONY, MEDI
CAL AND LAY, THE REFEREE CONCLUDED THAT THERE WAS .NO EVIDENCE THAT 
CLAIMANT HAD SUFFERED A DIMINUTION OF EARNING CAPACITY AS A RESULT 

OF HER INDUSTRIAL INJURY AND HE AFFIRMED THE DETERMINATION ORDER, 

THE BOAR-�, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE• 

THE BOARD, AFTER GIVING DUE CONSIDERATION TO CLAIMANT• S MOTION 
FOR REMAND, CONCLUDES THAT THE FACTS SUBMITTED IN SUPPORT THEREOF 

ARE NOT SUFFICIENT TO JUSTIFY GRANTING THE MOTION. 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 13, 1 975 IS AFFIRMED• 

CLAIMANT'S MOTION FOR REMAND, SUBMITTED IN CONJUNCTION WITH HER 
BRIEF TO THE BOARD, IS DENIED, 

-1 4 1 -

FOR FURTH R TR ATM NT. H B LI V D THAT CLAIMANT WAS, AT THAT TIM ,
UNABL TO WORK. CLAIMANT WAS AGAIN R F RR D TO TH DISABILITY PR 
V NTION DIVISION. DR, MASON, AFT R  XAMINATION, F LT CLAIMANT COULD
R TURN TO H R FORM R WORK IF PROP RLY MOTIVAT D. H F LT SH HAD B  N
OV RTR AT D AND THAT H R CLAIM SHOULD B CLOS D. CLAIMANT WAS S  N
AGAIN BY TH BACK  VALUATION CLINIC, AT THIS TIM COMPOS D OF THR  
DIFF R NT DOCTORS THAN THOS WHO HAD PR VIOUSLY  XAMIN D CLAIMANT.
TH Y NOT D A PSYCHOPHYSIOLOGICAL MUSCULOSK L TAL R ACTION WITH CON
V RSION, FOUND H R CONDITION TO B STATIONARY AND W R OF TH B LI F
THAT SH PROBABLY COULD R TURN TO H R PR VIOUS OCCUPATION. TOTAL
LOSS OF FUNCTION DU TO TH INDUSTRIAL INJURY WAS MINIMAL. DR. WATTL 
WORTH'TH N AGR  D THAT TH CLAIM B CLOS D BUT H R COMM ND D CLAIM
ANT CONTINU WITH TH PHYSIO TH RAPY PROGRAM AND OCCASIONAL PAIN
M DICATION. TH CLAIM WAS CLOS D WITH AN AWARD FOR TIM LOSS ONLY.

Claima t applied for but was de ied social security disability

B N FITS, ACCOMPANYING H R APPLICATION WAS AN  XAMINATION R PORT
FROM DR. WATTL WORTH STATING CLAIMANT HAD CHRONIC LUMBOSACRAL STRAIN
AND SUGG STING SH WAS UNABL TO DO ANY WORK INVOLVING PROLONG D SIT
TING, STANDING, STOOPING OR LIFTING GR AT R THAN FIV POUNDS. THIS
 XAMINATION WAS P RFORM D IN MAY 1 9 74 . ON JANUARY 9 , 1 9 7 5 , DR. DAVIS,
WHO HAD S  N CLAIMANT PR VIOUSLY AS A M MB R OF TH BACK  VALUATION
CLINIC,  XAMIN D CLAIMANT ALL OF CLAIMANT S PHYSICAL FINDINGS W R 
SUBJ CTIV IN NATUR AND MANY W R PROV N TO TH DOCTOR S SATISFAC
TION TO B NON- XIST NT.

O ly dr. wattleworth of all of the ma y doctors who had exam

 ned AND OR TR AT D CLAIMANT, WAS OF TH OPINION THAT CLAIMANT COULD
NOT R TURN TO H R FORM R TYP OF WORK. TH OTH R DOCTORS F LT CLAIM
ANT S LOSS OF FUNCTION OF TH BACK WAS MINIMAL, TH Y NOT D A S V R 
FUNCTIONAL INT RF R NC AND CONTRAST TO H R ORGANIC ABNORMALITI S.
AFT R A PSYCHOLOGICAL  VALUATION, DR. P RKINS F LT CLAIMANT COULD
R TURN TO H R FORM R WORK,

Claima t’s educatio al backgrou d i cluded high school a d

BUSIN SS COURS TRAINING, SH HAS DON COMM RCIAL PHOTOGRAPHY WORK
ON A FR  LANC BASIS BUT HAD TO T RMINAT B CAUS OF AN INJURY TO H R
RIGHT  Y . CLAIMANT HAS DON R TAIL S LLING AND MANAG D ANOTH R
R TAIL STOR B SID S TH ON IN WHICH SH WAS WORKING AT TH TIM OF
H R INJURY, CLAIMANT STAT D THAT H R  MPLOY R HAD OFF R D H R A JOB
AS A SUP RVISOR, HOW V R, IT WOULD INVOLV CONSID RABL TRAV LING.

The referee felt that dr, wattleworth's opi io was so DRA 
TICALLY DIFF R NT FROM TH OPINIONS OF TH OTH R DOCTORS THAT IT WAS
NOT  NTITL D TO MUCH W IGHT ALSO, CLAIMANT HAS NOT MAD ANY ATT MPT
TO R TURN TO WORK ALTHOUGH TH R WAS NO CONVINCING T STIMONY OF IN
ABILITY TO R TURN TO WORK. AFT R CONSID RING ALL TH T STIMONY, M DI
CAL AND LAY, TH R F R  CONCLUD D THAT TH R WAS NO  VID NC THAT
CLAIMANT HAD SUFF R D A DIMINUTION OF  ARNING CAPACITY AS A R SULT
OF H R INDUSTRIAL INJURY AND H AFFIRM D TH D T RMINATION ORD R.

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH FINDINGS
AND CONCLUSIONS OF TH R F R  ,

The board, after givi g due co sideratio to claima t’s motio 

FOR R MAND, CONCLUD S THAT TH FACTS SUBMITT D IN SUPPORT TH R OF
AR NOT SUFFICI NT TO JUSTIFY GRANTING TH MOTION.

ORDER
The order of the referee dated November 13, 1975 is affirmed.

Claima t's motio for rema d, submitted i co ju ctio with her

BRI F TO TH BOARD, IS D NI D,
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CLAIM NO. RC 103161 MAY 19, 1976 

LARRY HACKETT, CLAIMANT 
OWN MOTION DETERMINATION 

CLAIMANT SUFFERED AN INDUSTRIAL INJURY TO HIS LEFT FOREARM AND 
HAND ON APRIL 6, I 9 6 6 WHILE EMPLOYED BY MC GREW BROS• SAWMILL. 
MULTIPLE SURGICAL PROCEDURES AND EXTENSIVE MEDICAL TREATMENT WERE 
REQUIRED ANO EVENTUALLY CLAIMANT RETURNED TO WORK AS A PART Tl ME 
CARPENTER• THE CLAIM WAS CLOSED ON NOVEMBER 19 0 1968 WITH AN AWARD 
OF PERMANENT PARTIAL DI SAS ILITY EQUAL TO 7 0 PER CENT LOSS USE OF THE 
LEFT FOREARM 0 

SUBSEQUENT TO THE EXPIRATION OF THE FIVE YEAR PERIOD OF AGGRA
VATION, CLAIMANT REQUIRED FURTHER MEDICAL TREATMENT AND THE STATE 
ACCIDENT INSURANCE FUND VOLUNTARILY REOPENED THE CLAIM BASED UPON A 
MEDICAL REPORT FROM DR• N.J. WILSON DATED DECEMBER 18, 1973• AR
RAl'JGEMENTS WERE MADE FOR CLAIMANT TO BE EXAMINED BY DR. CORSON ANO, 
ULTIMATELY, THE FOLLOWING SURGICAL PROCEDURES WERE PERFORMED TO 
PROVIDE CLAIMANT WITH A MORE FUNCTIONAL LEFT HAND-_ 

1 • BONE GRAFT - LEFT 4 TH METACARPAL, PERFORMED JANUARY 1 1 t 

1974. 

2 0 RE-ARRANGEMENT OF PEDICLE FLAP AND SPLIT THICKNESS SKIN 
GRAFT, DORSAL LEFT HAND 1 PERFORMED ON JUNE 25, 1974• 

3 • OSTEOTOMY AND REPLACEMENT ARTHROPLASTY USING SWANSON 
SILASTIC PROSTHESIS, METACARPOPHALANGEAL JOINTS OF THE 
LEFT RING ANO LITTLE FINGERS, ALSO CAPSULOTOMY AND TENDON 
LENGTHENING OF THE· INDEX AND MIDDLE FINGERS, PERFORMED ON 
AUGUST 2 3 , 1 9 7 4 0 

4 • TENOLYSIS OF EXTENSOR TENDONS AND CAPSULOTOMY OF THE 
METACARPOPHALANGEAL JOINTS OF THE INDEX AND MIDDLE FINGERS, 
ALONG WITH DEFATTING OF THE PEDICLE FLAP, PERFORMED ON 
APRIL 8 1 1975 0 

CLAIMANT SHOWED GRADUAL IMPROVEMENT AND WAS ABLE TO PARTICI
PATE IN AN ON-THE-JOB PROGRAM COMMENCING DECEMBER 4, 1975 • DR• 
CORSON EXAMINED CLAIMANT ON APRIL 1 2, 1976 AND FOUND THAT HE HAD BEEN 
WORKING REGULARLY AND THAT THE FUNCTION OF THE HAND WAS QUITE GOOD, 
ALTHOUGH THERE WAS CONSIDERABLE DEFORMITY 0 IT WAS HIS OPINION THAT 
THE ADDITIONAL SURGICAL PROCEDURES RESULTED IN A DEFINITE IMPROVEMENT, 

THE CLAIM WAS SUBMITTED TO THE EVALUATION DIVISION OF THE BOARD 
WHICH RECOMMENDED THAT CLAIMANT BE AWARDED ADDITIONAL COMPENSATION 
FOR TEMPORARY TOTAL DISABILITY FROM DECEMBER 1 9, 1973 THROUGH 
DECEMBER 3, 197_5 AND TEMPORARY PARTIAL DISABILITY FROM DECEMBER 4, 
197 5 THROUGH APRIL 1 2, 197 6 0 NO INCREASE IN COMPENSATION FOR PERMA
NENT PARTIAL DISABILITY WAS RECOMMENDED, 

IT Is so ORDERED, 
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SAIF CLAIM NO. RC 103161 MAY 19, 1976

LARRY HACK TT, CLAIMANT
OWN MOTION D T RMINATION

Claima t suffered a i dustrial i jury to his left forearm a d

HAND ON APRIL 6 , 1 966 WHIL  MPLOY D BY MC GR W BROS. SAWMILL.
MULTIPL SURGICAL PROC DUR S AND  XT NSIV M DICAL TR ATM NT W R 
R QUIR D AND  V NTUALLY CLAIMANT R TURN D TO WORK AS A PART TIM 
CARP NT R, TH CLAIM WAS CLOS D ON NOV MB R 1 9 , 1 9 6 8 WITH AN AWARD
OF P RMAN NT PARTIAL DISABILITY  QUAL TO 70 P R C NT LOSS US OF TH 
L FT FOR ARM,

Subseque t to the expiratio of the five year period of aggra

vat on, CLAIMANT R QUIR D FURTH R M DICAL TR ATM NT AND TH STAT 
ACCID NT INSURANC FUND VOLUNTARILY R OP N D TH CLAIM BAS D UPON A
M DICAL R PORT FROM DR, N, J. WILSON DAT D D C MB R 1 8 , 1 9 73 , AR
RANG M NTS W R MAD FOR CLAIMANT TO B  XAMIN D BY DR, QORSON AND,
ULTIMAT LY, TH FOLLOWING SURGICAL PROC DUR S W R P RFORM D TO
PROVID CLAIMANT WITH A MOR FUNCTIONAL L FT HAND

1, BONE GRAFT LEFT 4 TH METACARPAL, PERFORMED JANUARY 1 1 ,
1 9 7 4 .

2. R ARRANG M NT OF P DICL FLAP AND SPLIT THICKN SS SKIN
GRAFT, DORSAL L FT HAND, P RFORM D ON JUN 2 5 , 1 974 .

3. OST OTOMY AND R PLAC M NT ARTHROPLASTY USING SWANSON
SILASTIC PROSTH SIS, M TACARPOPHALANG AL JOINTS OF TH 
L FT RING AND LITTL FING RS, ALSO CAPSULOTOMY AND T NDON
L NGTH NING OF TH IND X AND MIDDL FING RS, P RFORM D ON
AUGUST 2 3 , 1 9 7 4 ,

4, T NOLYSIS OF  XT NSOR T NDONS AND CAPSULOTOMY OF TH 
M TACARPOPHALANG AL JOINTS OF TH IND X AND MIDDL FING RS,
ALONG WITH D FATTING OF TH P DICL FLAP, P RFORM D ON
APRIL 8,1975,

Claima t showed gradual improveme t a d was able to partici

pate IN AN ON TH JOB PROGRAM COMM NCING D C MB R 4 , 1 9 75 . DR.
CORSON  XAMIN D CLAIMANT ON APRIL 1 2 , 1 9 76 AND FOUND THAT H HAD B  N
WORKING R GULARLY AND THAT TH FUNCTION OF TH HAND WAS QUIT GOOD,
ALTHOUGH TH R WAS CONSID RABL D FORMITY, IT WAS HIS OPINION THAT
TH ADDITIONAL SURGICAL PROC DUR S R SULT D IN A D FINIT IMPROV M NT.

The claim was submitted to the evaluatio divisio of the board
WHICH R COMM ND D THAT CLAIMANT B AWARD D ADDITIONAL COMP NSATION
FOR T MPORARY TOTAL DISABILITY FROM D C MB R 1 9 , 1 9 73 THROUGH
D C MB R 3 , 1 9 7 5 AND T MPORARY PARTIAL DISABILITY FROM D C MB R 4,
1 9 7 5 THROUGH APRIL 1 2 , 1 97 6 , NO INCR AS IN COMP NSATION FOR P RMA
N NT PARTIAL DISABILITY WAS R COMM ND D.

It is so ordered.
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CASE NO. 75-2450 

CHARLES GOER ES CLAIMANT 
A• Ce ROLL, CLAI MANTf S ATTYe 
JAQUA AND WHEATLEY, DEFENSE ATTYS. 
REQUEST FOR REVIEW BY EMPLOYER 

MAY 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE EMPLOYER REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHICH ORDERED IT TO PAY THE RINEHART CLINIC'S BILLING FOR TREAT
MENT BETWEEN DECEMBER 6 1 1974 AND JANUARY 2 4 1 I 9 7 5, PAY TEMPORARY 
TOTAL DISABILITY BENEFITS TO CLAIMANT FOR THE PERIOD MARCH 2 4 THROUGH 
MAY 9 1 I 9 7 5, AWARDED CLAIMANT 6 4 DEGREES FOR 2 0 PER CENT LOW BACK 
DISABILITY, AND AWARDED CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY 
FEE, 

CLAIMANT i-lAD BEEN EMPLOYED AS A MILL WORKER FOR 1 7 YEARS. NO 
SPECIF IC TRAUMA OCCURRE_D, HOWEVER, ON SEPTEMBER 3, 1974 CL.Al MANT 
EXPERIENCED AN ONSET OF BACK PAIN WHEN HE WAS TRANSFERRED FROM HIS 
REGULAR JOB AS A PANEL PATCHER TO OFF-BEARING ON A VENEER DRYER. DR. 
KEIZER NOTED DEGENERATIVE OSTEOARTHRITIS AND DISC NARROWING AT L2 -3 
AND CHRONIC LUMBAR SPINE SPRAIN. HE PRESCRIBED PAIN MEDICATION, AN 
ORTHOPEDIC BELT AND RELEASED CLAIMANT FOR WORK AS OF OCTOBER 2 8 1 197 4 • 

THE CLAIM WAS CLOSED DECEMBER 13 0 1974 WITH TEMPORARY TOTAL 
DISABILITY FROM SEPTEMBER4 1 1974 TOOCTOBER27 1 1975 BUT NO AWARD 
OF PERMANENT PARTIAL DISABILITY. 

CLAIMANT RETURNED TO WORK BUT NOTED WORSENING BACK PAIN AND 
SOUGHT MEDICAL TREATMENT FROM THE RINEHART CLINIC FROM DECEMBER 6 1 

197 4 TO JANUARY 2 4 1 197 5 0 HE STATED THESE TREATMENTS DID HELP HIS 
BACK CONDITION• 

CLAIMANT TESTIFIED HIS BACK CONTINUED TO BOTHER HIM AND HE LEFT 
WORK AGAIN ON MARCH 2 4 AND CONSULTED DR 0 _KEIZER, ACCORDING TO CLAIM
ANT, DR 0 KEIZER VERBALLY AUTHORIZED TIME LOSS FOR A PERIOD OF TWO 
WEEKS, HOWEVER, THE DOCTOR'S REPORT PERTAINING TO HIS EXAMINATION 
STATED CLAIMANT WAS 'FIT FOR GAINFUL EMPLOYMENT,' 

BY A LETTER DATED APRIL 8 1 CLAIMANT ADVISED THE EMPLOYER HIS 
BACK WAS WORSE AND REQUESTED HIS CLAIM BE 'REACTIVATED'• THE EM
PLOYER DENIED ON GROUND OF INSUFFICIENT EVIDENCE 0 

CLAIMANT WAS EXAMINED MAY 1 9 BY DRe SHORT WHO FELT THE COM
PLAINTS AT THAT TfME WERE THE RESULT OF A SPRAIN SUPERIMPOSED ON THE 
PREEXISTING DEGENERATIVE DISEASE OF THE LUMBAR SPINE 0 HE RECOMMENDED 
THE WEARING OF A BACK SUPPORT AND ALSO A PSYCHOLOGICAL. EXAMINATION 

. FOR POSSIBLE DEPARTMENT OF VOCATIONAL REHABILITATION REFERRAL.0 ON 
MAY. 9 1 CLAIMANT HAD UNDERGONE VARICOSE VEIN SURGERY AND HAD RECEIVED 
OFF-THE-JOB BENEFITS FROM MAY 9 TO JUNE 9 • 

CLAIMANT RETURNED TO WORK JUNE 9 AND WORKED UNTIL NOVEMBER IO, 
WHEN LIFTING CAUSED INCREASED. PAIN AND HE WAS UNABLE TO CONTINUE 0 DR 0 

SHORT SENT CLAIMANT FOR A PSYCHOLOGICAL EVALUATION, ON NOVEMBER 2 4, 
CLAIMANT RETURNED TO HIS JOB AND HAS WORKED SUCCESSFUL.LY AT A LIGHT
TYPE JOB REQUIRING NO LIFTING0 

THE REFEREE FOUND THAT CLAIMANT HAD SOUGHT TREATMENT FROM DR 0 

RINEHART AND, ALTHOUGH IT WAS NOT OF GREAT BENEFIT, IT HAD BEEN OCCA
SIONED BY THE ON-THE-JOB AGGRAVATION OF CLAIMANT" S BACK CONDITION AND 
THEREBY THE EMPLOYER WAS RESPONSIBLE FOR THE PAYMENT OF THIS BILL. 
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WCB CA E NO. 75-2450 MAY 19, 1976

CHARLE GOERE . CLAIMANT
A. C. ROLL, CLAIMANT'S ATTY.
JAQUA AND WHEATLEY, DEFENSE ATTYS.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by bo rd members wilson  nd moore.

The employer requests review by the bo rd of the referee's
ORD R WHICH ORD R D IT TO PAY TH RIN HART CLINIC1 S BILLING FOR TR AT
M NT B TW  N D C MB R 6 , 1 9 74 AND JANUARY 2 4 , 1 9 75 , PAY T MPORARY
TOTAL DISABILITY B N FITS TO CLAIMANT FOR TH P RIOD MARCH 2 4 THROUGH
MAY 9 , 1 9 7 5 , AWARD D CLAIMANT 64 D GR  S FOR 20 P R C NT LOW BACK
DISABILITY, AND AWARD D CLAIMANT'S ATTORN Y A R ASONABL ATTORN Y
F  .

Claima t had bee employed as a mill worker for 17 years,  o

SP CIFIC TRAUMA OCCURR D, HOW V R, ON S PT MB R 3 , 1 9 74 CLAIMANT
 XP RI NC D AN ONS T OF BACK PAIN WH N H WAS TRANSF RR D FROM HIS
R GULAR JOB AS A PAN L PATCH R TO OFF-B ARING ON A V N  R DRY R. DR.
K IZ R NOT D D G N RATIV OST OARTHRITIS AND DISC NARROWING AT L2 3
AND CHRONIC LUMBAR SPIN SPRAIN. H PR SCRIB D PAIN M DICATION, AN
ORTHOP DIC B LT AND R L AS D CLAIMANT FOR WORK AS OF OCTOB R 2 8 , 1 974

The CLAIM WAS CLOS D D C MB R 1 3 , 1 9 74 WITH T MPORARY TOTAL

DISABILITY FROM S PT MB R 4 , 1 9 74 TO OCTOB R 27, 1975 BUT NO AWARD
OF P RMAN NT PARTIAL DISABILITY.

Cl im nt returned to work but noted worsening b ck p in  nd
SOUGHT M DICAL TR ATM NT FROM TH RIN HART CLINIC FROM D C MB R 6,
1 9 7 4 TO JANUARY 2 4 , 1 97 5 . H STAT D TH S TR ATM NTS DID H LP HIS
BACK CONDITION.

Claima t testified his back co ti ued to bother him a d he left

WORK AGAIN ON MARCH 24 AND CONSULT D DR. K IZ R. ACCORDING TO CLAIM
ANT, DR. K IZ R V RBALLY AUTHORIZ D TIM LOSS FOR A P RIOD OF TWO
W  KS, HOW V R, TH DOCTOR'S R PORT P RTAINING TO HIS  XAMINATION
STAT D CLAIMANT WAS 'FIT FOR GAINFUL  MPLOYM NT.

By A L TT R DAT D APRIL 8, CLAIMANT adv sed the employer h s

BACK WAS WORS AND R QU ST D HIS CLAIM B 'R ACTIVAT D*. TH  M
PLOY R D NI D ON GROUND OF INSUFFICI NT  VID NC .

Claima t was exami ed may 19 by dr. short who felt the com

pla nts AT THAT TIM W R TH R SULT OF A SPRAIN SUP RIMPOS D ON TH 
PR  XISTING D G N RATIV DIS AS OF TH LUMBAR SPIN . H R COMM ND D
TH W ARING OF A BACK SUPPORT AND ALSO A PSYCHOLOGICAL  XAMINATION
FOR POSSIBL D PARTM NT OF VOCATIONAL R HABILITATION R F RRAL. ON
MAY. 9 , CLAIMANT HAD UND RGON VARICOS V IN SURG RY AND HAD R C IV D
OFF TH JOB B N FITS FROM MAY 9 TO JUN 9.

Claima t retur ed to work ju e 9 a d worked u til November io,
WH N LIFTING CAUS D INCR AS D PAIN AND H WAS UNABL TO CONTINU . DR.
SHORT S NT CLAIMANT FOR A PSYCHOLOGICAL  VALUATION. ON NOV MB R 24,
CLAIMANT R TURN D TO HIS JOB AND HAS WORK D SUCC SSFULLY AT A LIGHT-
TYP JOB R QUIRING NO LIFTING,

The referee found th t cl im nt h d sought tre tment from dr.
RIN HART AND, ALTHOUGH IT WAS NOT OF GR AT B N FIT, IT HAD B  N OCCA
SION D BY TH ON-TH -JOB AGGRAVATION OF CLAIMANT'S BACK CONDITION AND
TH R BY TH  MPLOY R WAS R SPONSIBL FOR TH PAYM NT OF THIS BILL.
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DID NOT ALLOW PENALTIES OR ATTORNEY FEES SINCE THE EMPLOYER HAD 

NEVER BEEN BILLED FOR SUCH SERVICES• 

THE REFEREE, BASE~ ON CLAIMANT'S CREDIBLE TESTIMONY, FOUND 

THAT ALTHOUGH TIME LOSS AFTER MAY 9 WAS CHARGEABLE TO THE VEIN SUR

GERY CLAIMANT WAS ENTITLED TO TEMPORARY TOTAL DISABILITY FROM MARCH 

24 UNTIL MAY 9 AS A RESULT OF HIS INDUSTRIAL INJURY. HE FOUND THE EM

PLOYER HAD NOT BEEN UNREASONABLE IN NOT HAVING PAID TEMPORARY TOTAL 

DISABILITY IN VIEW OF DR. KEIZER' S NOTATION ON A MEDICAL REPORT THAT 

CLAIMANT WAS THEN FIT FOR GAINFUL EMPLOYMENT• 

0N THE ISSUE OF EXTENT OF DISABILITY, THE REFEREE FOUND THAT 

ALTHOUGH CLAIMANT WAS PERFORMING HIS PRESENT JOB SUCCESSFULLY HE 

WOULD BE LIMITED OR EVEN FORECLOSED FROM OTHER JOBS REQUIRING A 

GREATER USE OF HIS BACK AND AWARDED CLAIMANT 6 4 DEGREES FOR 2 0 PER 

CENT LOW BACK DISABILITY. 

0N DE NOVO REVIEW I THE BOARD CONCURS. 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 12 1 1 975 IS AFFIRMED• 

CouNSEL FOR CLAIMANT IS AWARDED AS A REASONABLE ATTORNEY' s 

FEE FOR HIS SERVICES IN CONNECTION WITH THIS BO.ARD REVIEW, THE SUM OF 

3 5 0 DOLLARS PAYABLE BY THE EMPLOYER 0 

CLAIM NO. 853-125153 

EUGENE ANISZEWSKI, CLAIMANT 
GARY Le CASE, CLAIMANT'S ATTY. 

ROGER WARREN, DEFENSE ATTY. 

OWN MOTION ORDER REMANDING FOR HEARING 

MAY 19, 1976 

CLAIMANT SUSTAINED AN INDUSTRIAL INJURY ON JANUARY 4 1 196 8 WHILE 

WORKING AT STE INFIELD'S PRODUCTS CO. HIS CLAIM WAS CLOSED ON AUGUST 

1 9 1 1 9 6 9 WITH AN AWARD OF 1 9 • 2. DEGREES FOR LEFT ARM DISABILITY 

AND NO AWARD FOR. UNSCHEDULED DI SAB ILITYe ON JULY 3 1 , 196 9 CLAIMANT 

WAS AGAIN INJURED WHILE WORKING FOR THE SAME EMPLOYER• THIS TIME THE 

INJURY WAS TO HIS LEFT SHOULDER AND WAS CLOSED AS A 'MEDICAL ONLY.' 

ON NOVEMBER 1 6 1 1 9 7 1 1 AFTER A HEAR I NG, CLAIMANT WAS AWARDED 

5 7 • 6 DEGREES FOR 3 0 PER CENT-.. DISABILITY OF THE LEFT ARM AND 1 9 • 2 DE

GREES FOR 1 0 PER CENT DISABILITY OF.THE RIGHT ARM AND NO AWARD FOR 

UNSCHEDULED DISAB ILITY 0 ON MAY 17 1 197 2 THE BOARD, ON DE NOVO REVIEW 

AFTER AN APPEAL, ELIMINATED THE AWARD FOR THE RIGHT ARM - THIS WAS 

APPEALED AND 1 ON OCTOBER 18 1 1972 THE CIRCUIT COURT OF MULTNOMAH 

COUNTY, AWARDED CLAIMANT 57 • 6 DEGREES FOR 3 0 PER _CENT LOSS OF LEFT 

ARM AND 4 0 DEGREES FOR 1 2 • 5 PER CENT UNSCHEDULED PERMANENT DISABILITY. 

0N MARCH 17 1 1976 CLAIMANT REQUESTED THE BOARD TO EXERCISE ITS 

OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 0 2 7 8 AND REOPEN HIS CLAIM, 

THE MEDICAL REPORTS AND EXHIBITS MENTIONED IN THE AFFIDAVIT FILED BY 

CLAIMANT IN SUPPORT OF THIS REQUEST WERE NOT ATTACHED THERETO, THE 

CLAIMANT WAS SO ADVISED BY THE BOARD ON MARCH 1 8 1 197 6 AND ALSO AD

VISED THAT UNDER THE BOARD'S RULES OF PRACTICE AND PROCEDURE, A COPY 

OF CLAIMANT'S REQUEST WITH THE SUPPORTING DOCUMENTS HAD TO BE FUR

NISHED TO THE CARRIER,- EMPLOYERS INSURANCE OF WAUSAU, WHI.CH WOULD 

BE GIVEN 2 0 DAYS AFTER RECEIPT OF SAME IN WHICH TO ADVISE THE BOARD 

OF ITS POSITION. OAR 436-83-810 0 

-144 -

H DID NOT ALLOW P NALTI S OR ATTORN Y F  S SINC TH  MPLOY R HAD
N V R B  N BILL D FOR SUCH S RVIC S.

The referee, based o claima t*s credible testimo y, fou d

THAT ALTHOUGH TIM LOSS AFT R MAY 9 WAS CHARG ABL TO TH V IN SUR
G RY CLAIMANT WAS  NTITL D TO T MPORARY TOTAL DISABILITY FROM MARCH
2 4 UNTIL MAY 9 AS A R SULT OF HIS INDUSTRIAL INJURY. H FOUND TH  M
PLOY R HAD NOT B  N UNR ASONABL IN NOT HAVING PAID T MPORARY TOTAL
DISABILITY IN VI W OF DR. K IZ R* S NOTATION ON A M DICAL R PORT THAT
CLAIMANT WAS TH N FIT FOR GAINFUL  MPLOYM NT.

On the issue of extent of dis bility, the referee found th t
ALTHOUGH CLAIMANT WAS P RFORMING HIS PR S NT JOB SUCC SSFULLY H 
WOULD B LIMIT D OR  V N FOR CLOS D FROM OTH R JOBS R QUIRING A
GR AT R US OF HIS BACK AND AWARD D CLAIMANT 6 4 D GR  S FOR 2 0 P R
C NT LOW BACK DISABILITY.

On D NOVO R VI W, TH BOARD CONCURS.

ORDER
The order of the referee dated December 12, 1975 is affirmed.

Cou sel for claima t is awarded as a reaso able attor ey* s
F  FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF
3 5 0 DOLLARS PAYABL BY TH  MPLOY R.

CLAIM NO. B53—125153 MAY 19, 1976

EUGENE ANI ZEW KI, CLAIMANT
GARY L. CAS , CLAIMANT* S ATTY.
ROG R WARR N, D F NS ATTY.
OWN MOTION ORD R R MANDING FOR H ARING

Claima t sustai ed a i dustrial i jury o Ja uary 4 , 1968 while

WORKING AT ST INFI LD* S PRODUCTS CO. HIS CLAIM WAS CLOS D ON AUGUST
19, 1969 WITH AN AWARD OF 19,2 D GR  S FOR L FT ARM DISABILITY
AND NO AWARD FOR UNSCH DUL D DISABILITY. ON JULY 3 1 , 1 96 9 CLAIMANT
WAS AGAIN INJUR D WHIL WORKING FOR TH SAM  MPLOY R. THIS TIM TH 
INJURY WAS TO HIS L FT SHOULD R AND WAS CLOS D AS A * M DICAL ONLY.

On NOV MB R 1 6 , 1971, AFT R A H AR ING, CLAIMANT WAS AWARD D
5 7.6 D GR  S FOR 30 P R C NT DI SAB I L ITY OF TH L FT ARM AND 19.2 D 
GR  S FOR 10 P R C NT DISABILITY OF TH RIGHT ARM AND NO AWARD FOR
UNSCH DUL D DISABILITY. ON MAY 1 7 , 1 9 72 TH BOARD, ON D NOVO R VI W
AFT R AN APP AL,  LIMINAT D TH AWARD FOR TH RIGHT ARM THIS WAS
APP AL D AND, ON OCTOB R 1 8 , 1 9 72 TH CIRCUIT COURT OF MULTNOMAH
COUNTY, AWARD D CLAIMANT 5 7.6 D GR  S FOR 3 0 P R C NT LOSS OF L FT
ARM AND 40 D GR  S FOR 12.5 P R C NT UNSCH DUL D P RMAN NT DISABILITY

On MARCH 1 7 , 1 9 76 CLAIMANT R QU ST D TH BOARD TO  X RCIS ITS
OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8 AND R OP N HIS CLAIM.
TH M DICAL R PORTS AND  XHIBITS M NTION D IN TH AFFIDAVIT FIL D BY
CLAIMANT IN SUPPORT OF THIS R QU ST W R NOT ATTACH D TH R TO. TH 
CLAIMANT WAS SO ADVIS D BY TH BOARD ON MARCH 1 8 , 1 976 AND ALSO AD
VIS D THAT UND R TH BOARD* S RUL S OF PRACTIC AND PROC DUR , A COPY
OF CLAIMANT* S R QU ST WITH TH SUPPORTING DOCUM NTS HAD TO B FUR
NISH D TO TH CARRI R,  MPLOY RS INSURANC OF WAUSAU, WHICH WOULD
B GIV N 2 0 DAYS AFT R R C IPT OF SAM IN WHICH TO ADVIS TH BOARD
OF ITS POSITION. OAR 4 3 6 8 3 8 1 0 .
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MARCH 2 9 ,- 1976 THE MEDICAL REPORTS MENTIONED IN THE AFFIDAVIT 

WERE FURNISHED TO THE BOARD AND,' ·ON APRIL 2 0 1 197 6 1 ADDITIONAL MEDICAL 
DOCUMENTS WERE FURNISHED TO THE BOARD BY CLAIMANT• S COUNSEL WHO.AD
VISED THAT COPIES OF SAID MEDICAL INFORMATION WAS BEING FURNISHED TO 

THE CARRIER• 

THE CARRIER HAS NOT ADVISED THE BOARD WITH RESPECT TO ITS POSI
TION ON THIS MATTER AND 1 AT THE PRESENT TIME 1 THE BOARD DOES NOT HAVE 
SUFFICIENT EVIDENCE TO DETERMINE WHETHER CLAIMANT• S CLAIM SHOULD BE 

REOPENED• 

THEREFORE, THE MATTER IS REFERRED TO THE HEARINGS DIVISION WITH 
INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE OF WHE

THER CLAIMANT• S PRESENT CONDITION IS CAUSALLY RELATED TO THE INDUS
TRIAL INJURY OF JANUARY 4 1 196 8 AND JUSTIFIES A REOPENING OF THE CLAIM 
FOR PAYMENT OF BENEFITS AS PROVIDED BY LAW 0 UPON CONCLUSION OF THE 

HEARING, THE REFEREE SHALL CAUSE A TRANSCRIPT OF THE PROCEEDINGS TO 
BE PREPARED AND SUBMITTED TO THE BOARD TOGETHER WITH HIS RECOMMENDA

TIONS ON THIS ISSUE• 

WCB CASE NO. 74-3894 

THE BENEF ICIARJES OF 

ALVIN W. MINOR, DECEASED 
HARVEY KARLIN, CLAIMANT• S ATTY0 

JONES, LANG, KLEIN, WOLF AND SMITH, 
DEFENSE ATTvs. 

REQUEST FOR REVIEW BY BENEFICIARIES 

MAY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE BENEFICIARIES OF ALVIN w. MINOR, DECEASED, HEREINAFTER 
REFERRED TO AS CLAIMANT, REQUEST BOARD REVIEW OF THE REFEREE• S ORDER 

WHICH SUSTAINED THE EMPLOYER• S DENIAL OF CLAIMANT• S CLAIM THAT THE 
DECEDENT• S ILLNESS AND EVENTUAL DEATH FROM PNEUMONIA WAS MATERIALLY 
CONTRIBUTED TO BY HIS EMPLOYMENT• 

THE DECEDENT WORKMAN WAS 6 3 YEARS OLD AND HAD WORKED FOR A 
NUMBER OF YEARS IN FOUNDRIES 0 HE CEASED DOING THAT TYPE OF WORK IN 
JULY 1 973 AND THE ONLY WORK HE DID THEREAFTER WAS AT THE REQUEST OF 
A FRIEND TO WORK A •vACATION RELIEF SHIFT• OF ABOUT TWO WEEKS• THE 
DECEDENT HAD HAD EMPHYSEMA AND HAD BEEN OPERATED ON FOR STOMACH 
ULCER A FEW YEARS PRIOR TO HIS DEATH, HOWEVER HIS PHYSICAL CONDITION 
HAD BEEN ASSUMED TO BE GOOD AND HE HAD HAD NO PHYSICAL COMPLAINTS 0 

THE DECEDENT. s TREATING PHYSICIAN EXPRESSED HIS OPINION THAT 
THE DECEDENT• S WORK WAS A MATERIAL CONTRIBUTING FACTOR IN BRINGING 
ON HIS ILLNESS AND ULTIMATE DEATH 0 THIS OPINION WAS BASED ON A HYPO

THETICAL QUESTION WHICH ASSUMED THAT THE DECEDENT FOR 1 AT LEAST, 
SEVERAL DAYS LIFTED HEAVY BAGS OF MATERIAL AND CARRIED THEM FOR 
DISTANCES UP TO 3 0 FEET AND FOR SEVERAL DAYS WAS REQUIRED TO CLIMB 

UP AND DOWN LADDERS RANGING FROM 1 5 TO 2 0 FEET HIGH, TO PERIODICALLY 
WORK ON A CONVEYOR BELT IN A WORK AREA WHICH WAS· EXTREMELY HOT• THE 

HYPOTHETICAL QUESTION ALSO REQUIRED THE DOCTOR TO ASSUME THAT THE 
DECEDENT WAS IN THE PATHWAY OF A FAN AND DURING THE TWO WEEKS HE 
WORKED HE COMPLAINED OF INCREASING PHYSICAL TIREDNESS AND FATIGUE 0 

THE REFEREE FOUND THAT THE PREPONDERANCE OF THE EVIDENCE DID 
NOT SUPPORT THE HYPOTHETICAL FACTS ASSUMED BY THE TREATING PHYSIC IAN 

TO SUPPORT HIS OPINION 0 DR 0 . BRADY, THE STATE MEDICAL EXAMINER, 
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On MARCH 2 9 , 1 9 76 TH M DICAL R PORTS M NTION D IN TH AFFIDAVIT
W R FURNISH D TO TH BOARD AND, ON APRIL 2 0 , 1 976 , ADDITIONAL M DICAL
DOCUM NTS W R FURNISH D TO TH BOARD BY CLAIMANT S COUNS L WHO AD
VIS D THAT COPI S OF SAID M DICAL INFORMATION WAS B ING FURNISH D TO
TH CARRI R,

The carr er has not ADVIS D the BOARD w th respect to  ts pos 

t on ON THIS MATT R AND, AT TH PR S NT TIM , TH BOARD DO S NOT HAV 
SUFFICI NT  VID NC TO D T RMIN WH TH R CLAIMANT'S CLAIM SHOULD B 
R OP N D,

Therefore, the matter is referred to the heari gs divisio with
INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE OF WHE
THER cl im nt s present condition is c us lly rel ted to the indus
tri l INJURY OF JANUARY 4 , 1 96 8 AND JUSTIFIES A REOPENING OF THE CLAIM
FOR PAYMENT OF BENEFITS AS PROVIDED BY LAW, UPON CONCLUSION OF THE
HEARING, THE REFEREE SHALL CAUSE A TRANSCRIPT OF THE PROCEEDINGS TO
BE PREPARED AND SUBMITTED TO THE BOARD TOGETHER WITH HIS RECOMMENDA
TIONS ON THIS ISSUE,

WCB CAS NO. 74-3894 MAY 20, 1976

TH B N FICIARI S OFALVIN W. MINOR, D C AS D
HARV Y KARLIN, CLAIMANT S ATTY,
JON S, LANG, KL IN, WOLF AND SMITH,

D F NS ATTYS,
R QU ST FOR R VI W BY B N FICIARI S

Reviewed by board members wilso a d moore.

The be eficiaries of alvi w, mi or, deceased, herei after
R F RR D TO AS CLAIMANT, R QU ST BOARD R VI W OF TH R F R  'S ORD R
WHICH SUSTAIN D TH  MPLOY R S D NIAL OF CLAIMANT'S CLAIM THAT TH 
D C D NT S ILLN SS AND  V NTUAL D ATH FROM PN UMONIA WAS MAT RIALLY
CONTRIBUT D TO BY HIS  MPLOYM NT,

The D C D NT WORKMAN WAS 6 3 Y ARS OLD AND HAD WORK D FOR A
NUMB R OF Y ARS IN FOUNDRI S, H C AS D DOING THAT TYP OF WORK IN
JULY 1 9 73 AND TH ONLY WORK H DID TH R AFT R WAS AT TH R QU ST OF
A FRI ND TO WORK A VACATION R LI F SHIFT* OF ABOUT TWO W  KS, TH 
D C D NT HAD HAD  MPHYS MA AND HAD B  N OP RAT D ON FOR STOMACH
ULC R A F W Y ARS PRIOR TO HIS D ATH, HOW V R HIS PHYSICAL CONDITION
HAD B  N ASSUM D TO B GOOD AND H HAD HAD NO PHYSICAL COMPLAINTS.

The decede t s treati g physicia expressed his opi io that
TH D C D NT* S WORK WAS A MAT RIAL CONTRIBUTING FACTOR IN BRINGING
ON HIS ILLN SS AND ULTIMAT D ATH. THIS OPINION WAS BAS D ON A HYPO
TH TICAL QU STION WHICH ASSUM D THAT TH D C D NT FOR, AT L AST,
S V RAL DAYS LIFT D H AVY BAGS OF MAT RIAL AND CARRI D TH M FOR
DISTANC S UP TO 3 0 F  T AND FOR S V RAL DAYS WAS R QUIR D TO CLIMB
UP AND DOWN LADD RS RANGING FROM 15 TO 2 0 F  T HIGH, TO P RIODICALLY
WORK ON A CONV YOR B LT IN A WORK AR A WHICH WAS  XTR M LY HOT, TH 
HYPOTH TICAL QU STION ALSO R QUIR D TH DOCTOR TO ASSUM THAT TH 
D C D NT WAS IN TH PATHWAY OF A FAN AND DURING TH TWO W  KS H 
WORK D H COMPLAIN D OF INCR ASING PHYSICAL TIR DN SS AND FATIGU .

The referee fou d that the prepo dera ce of the evide ce did
NOT SUPPORT THE HYPOTHETICAL FACTS ASSUMED BY THE TREATING PHYSICIAN
TO SUPPORT HIS OPINION. DR. BRADY, THE STATE MEDICAL EXAMINER,
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HIS OPINION THAT THE WORK ACTIVITY OF THE DECEDENT, WHOM 
HE HAD NEVER SEEN, WAS NOT A CONTRIBUTING FACTOR - THAT DECEDENT'S 
LONGSTANDING PULMONARY EMPHYSEMA HAD MADE HIM MORE SUSCEPTIBLE 
TO PNEUMONIA THAN A NORMAL PERSON, HE DID NOT BELIEVE THAT THE STAPH 
INFECTION DECEDENT HAD HAD WAS LIKELY TO HAVE BEEN ACQUIRED IN THE 
HOSPITAL, THE AUTOPSY INDICATED THE OBVIOUS CAUSE OF DEATH WAS THE 
SEVERE CONFLUENT BRONCHOPNEUMONIA, 

8ASED UPON THE ABOVE FINDINGS THE. REFEREE CONCLUDED THAT THE 
DECEDENT'S WORK WAS NOT A MATERIAL CONTRIBUTING FACTOR TO HIS iLLNESS 
AND EVENTUAL DEATH FROM PNEUMONIA AND THAT THE EMPLOYER PROPERLY 
DENIED THE CLAIM MADE BY THE CLAIMANT, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER OF 
THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 3 1 1 1 9 7 5 IS AFFIRMED, 

WCB CASE NO. 75-3296 

LAWRENCE P. MILLER, CLAIMANT 
KAFOURY AND HAGEN 1 CLAIMANT'S ATTYS 0 

JONES, LANG 1 KLEIN, WOLF AND SM 1TH, 

DEFENSE ATTYS• 
REQUEST FOR REVIEW BY CLAIMANT 

MAY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THAT PORTION OF 
THE REFEREE'S o·RDER WHICH SUSTAINED THE EMPLOYER'S DENIAL OF CLAIM-
ANT'S LOW BACK SYMPTOMS, . 

CLAIMANT, A.57 YEAR OLD WELDER-MECHANIC, WAS INJURED ON JULY 3 1 

1 974 WHILE ATTEMPTING TO REMOVE THE BOLTS FROM A TORQUE CONVERTER 
ON A CAT 0 THE CLAIM WAS ACCEPTED AND BENEFITS WERE PAID UNTIL JULY 28 1 

1 975 WHEN THE EMPLOYER ISSUED A TOTAL DENIAL. AT THE HEARING THE 
EMPLOYER ADMITTED THAT THIS DENIAL WAS ERRONEOUS AS CLAIMANT'S CER
VICAL STRAIN WAS ITS RESPONSIBILITY BUT IT SHOULD HAVE ISSUED A PARTIAL 
DENIAL OF. RESPONSIBILITY FOR CLAIMANT'S LOW BACK SYMPTOMS• 

THE ISSUE IS WHETHER CLAIMANT'S LOW BACK SYMPTOMS WERE CAU
SALLY. RELATED TO HIS COMPENSABLE INJURY OF JULY 3 1 1974 AND WHETHER 
THE DENIAL CONSTITUTED UNREASONABLE REJECTION OF CLAIMANT'S CLAIM 
WHICH WOULD ENTITLE HIM TO PENALTIES AND ATTORNEY'S FEES 0 

SHORTLY AFTER THE INTERVENING 4 TH OF JULY HOLIDAY, CLAIMANT 
CONSULTED HIS FAMILY PHYSICIAN, DR, MYERS, _COMPLAINING OF STIFF NECK 
AND PAINS IN HIS RIGHT ARM, THE DIAGNOSIS WAS NEURITIS DUE TO STRAIN 
AND ARTHRITIS - DISC• ON JULY 2 2 1 1 974 CLAIMANT WAS RELEASED TO RE
TURN TO WORK AND DID S0 1 ALTHOUGH HE STILL HAD SYMPTOMS IN HIS NECK, 
SHOULDER, RIGHT ARM AND HAND, HE CONTINUED TO RECEIVE TREATMEJ'!T 
FROM DR, MYERS PERIODICALLY BECAUSE OF PERSISTING SYMPTOMS BUT 1 ON 
OCTOBER 1 1 1 1974 1 TOLD DR, MYERS HE WAS MUCH I MP ROVED, 

CLAIMANT COMPLETED THE CONSTRUCTION JOB ON WHICH HE HAD BEEN 
WORKING ON NOVEMBER 7 1 1974 AND ON NOVEMBER 15 1 1974 CONSULTED DR, 
MYERS, STATING HE HAD HAD TEN DAYS OF LOW BACK PAIN AND HE HAD PAIN 
THAT RADIATED INTO HIS RIGHT LEG, ON JANUARY. 2 1 1 975 CLAIMANT WAS 
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 XPR SS D HIS OPINION THAT TH WORK ACTIVITY OF TH D C D NT, WHOM
H HAD N V R S  N, WAS NOT A CONTRIBUTING FACTOR THAT D C D NT' S
LONGSTANDING PULMONARY  MPHYS MA HAD MAD HIM MOR SUSC PTIBL 
TO PN UMONIA THAN A NORMAL P RSON, H DID NOT B LI V THAT TH STAPH
INF CTION D C D NT HAD HAD WAS LIK LY TO HAV B  N ACQUIR D IN TH 
HOSPITAL, TH AUTOPSY INDICAT D TH OBVIOUS CAUS OF D ATH WAS TH 
S V R CONFLU NT BRONCHOPN UMONIA,

B sed upon the  bove findings the referee concluded th t the
decedent s WORK WAS NOT a MAT RIAL CONTRIBUTING FACTOR TO HIS ILLN SS
AND  V NTUAL D ATH FROM PN UMONIA AND THAT TH  MPLOY R PROP RLY
D NI D TH CLAIM MAD BY TH CLAIMANT.

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH ORD R OF

TH R F R  ,

ORDER
The order of the referee d ted October 3 i , 197 is  ffirmed.

WCB CA E NO. 75—3296 MAY 20, 1976

LAWRENCE P. MILLER, CLAIMANT
KAFOURY AND HAG N, CLAIMANT'S ATTYS.
JON S, LANG, KL IN, WOLF AND SMITH,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members Wilso a d moore.

The claima t requests review by the board of that portio of

TH referee s ORD R WHICH SUSTAIN D TH  MPLOY R'S D NIAL OF CLAIM
ANT' S LOW BACK SYMPTOMS.

Claima t, a 57 year old welder mecha ic, was i jured o july 3,
1 974 WHIL ATT MPTING TO R MOV TH BOLTS FROM A TORQU CONV RT R
ON A CAT. TH CLAIM WAS ACC PT D AND B N FITS W R PAID UNTIL JULY 28,
1 97 5 WH N TH  MPLOY R ISSU D A TOTAL D NIAL. AT TH H ARING TH 
 MPLOY R ADMITT D THAT THIS D NIAL WAS  RRON OUS AS CLAIMANT'S C R
VICAL STRAIN WAS ITS R SPONSIBILITY BUT IT SHOULD HAV ISSU D A PARTIAL
D NIAL OF R SPONSIBILITY FOR CLAIMANT'S LOW BACK SYMPTOMS.

The ISSU IS WH TH R CLAIMANT1 S LOW BACK SYMPTOMS W R CAU
SALLY R LAT D TO HIS COMP NSABL INJURY OF JULY 3 , 1 9 74 AND WH TH R
TH D NIAL CONSTITUT D UNR ASONABL R J CTION OF CLAIMANT'S CLAIM
WHICH WOULD  NTITL HIM TO P NALTI S AND ATTORN Y'S F  S.

Shortly after the i terve i g a th of july holiday, claima t
CONSULT D HIS FAMILY PHYSICIAN, DR. MY RS, COMPLAINING OF STIFF N CK
AND PAINS IN HIS RIGHT ARM. TH DIAGNOSIS WAS N URITIS DU TO STRAIN
AND ARTHRITIS DISC. ON JULY 2 2 , 1 974 CLAIMANT WAS R L AS D TO R 
TURN TO WORK AND DID SO, ALTHOUGH H STILL HAD SYMPTOMS IN HIS N CK,
SHOULD R, RIGHT ARM AND HAND. H CONTINU D TO R C IV TR ATM NT
FROM DR. MY RS P RIODICALLY B CAUS OF P RSISTING SYMPTOMS BUT, ON
OCTOB R 1 1 , 1 9 74 , TOLD DR. MY RS H WAS MUCH IMPROV D.

Claima t completed the co structio job o which he had bee 

WORKING ON NOV MB R 7 , 1 974 AND ON NOV MB R 1 5 , 1 974 CONSULT D DR.
MY RS, STATING H HAD HAD T N DAYS OF LOW BACK PAIN AND H HAD PAIN
THAT RADIAT D INTO HIS RIGHT L G. ON JANUARY 2 , 1 975 CLAIMANT WAS
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TO THE HOSPITAL FOR ACUTE LOW BACK PAIN AND DISCHARGED 1 B DAYS 
LATER• DR• MYERS PRESUMED CLAIMANT'S LOW BACK PAIN WAS RELATED TO 
THE INJURY OF JULY 3 1 1974 ALTHOUGH HE RECOG~IZED THE QUESTION IS DE
BATABLE BECAUSE CLAIMANT DID NOT COMPLAIN OF ANY LOW BACK PAIN UNTIL 
NOVEMBER 15 1 1 974 • 

THE REFEREE CONCLUDED THAT CLAIMANT'S LOW BACK SYMPTOMS WERE 
NOT CAUSED BY HIS COMPENSABLE INJURY• IT IS SIGNIFICANT THAT CLAIMANT 
DID NOT REPORT ANY LOW BACK SYMPTOMS UNTIL NOVEMBER 15 1 1974 1 MORE 
THAN FOUR MONTHS AFTER THE INJURV1 ALTHOUGH HE HAD BEEN SEEING HIS 
PHYSICIAN PERIODICALLY DURING THAT TIMEe ALSO CLAIMANT TESTIFIED THAT 
WHEN THE BOLT BROKE HE WAS FLUNG FORWARD STRIKING HIS BACK ON AN ANGLE 
IRON FLANGE WHICH .CAUSED J!'t. BRUISE IN THE CENTER OF THE BACK AT THE BELT 
LINE. IF THIS WAS TRUE THE BRUISE WOULD HAVE BEEN NOTED BY DR• MYERS 
ON JULY B 1 1974 AND HIS OPINION AS TO CAUSATION MIGHT NOT HAVE BEEN 
EQUIVOCAL• 

WHEN CL.Al MANT WAS HOSPITALIZED IN JANUARY 2 1 197 5 BECAUSE OF 
Hlq BACK SYMPTOMS THEY WERE SO SEVERE IT WAS NECESSARY TO USE A 
WHEELCHAIR TO GET CLAIMANT INTO THE HOSPITAL. 

THE REFEREE CONCLUDED THAT BECAUSE CLAIMANT WORKED FROM JULY 
22 TO NOVEMBER 7 1 1974 AND WAS NOT WORKING WHEN HE FIRST REPORTED 
HIS LOW BACK SYMPTOMS THAT THE COURSE OF NATURE WOULD HAVE HAD TO 
BE REVERSED IN ORDER TO SUPPORT CLAIMANT'S CONTENTION - IN THE NORMAL 
COURSE INJURIES TEND TO HEAL• 

THE REFEREE CONCLUDED THAT CLAIMANT'S EXPLANATIONS WERE NOT 
ACCEPTABLE AND THAT HE HAD FAILED TO PROVE BY A PREPONDERANCE OF THE 
EVIDENCE THAT HIS LOW BACK SYMPTOMS WERE CAUSALLY RELATED TO THE 
INDUSTRIAL INJURY SUFFERED ON JULY 3 1 1974 • 

THE BOARD, ON DE NOVO REVIEW, CONCURS ~ITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE WITH RESPECT TO CLAIMANT'S LOW BACK 
SYMPTOMS 0 THE BOARD AGREES WITH THE REFEREE THAT CLAIMANT WAS NOT 
A CREDIBLE WITNESS, 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 1 3 1 197 5 IS AFFIRMED• 

WCB CASE NO. 74-3410 

EUGENE KING, CLAIMANT 
GRANT, FERGUSON AND CARTER, 

CL.Al MANT' S ATTYS, 
DEPT~ OF .JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY SAIF 
CROSS REQUEST BY CLAIMANT 

MAY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 1 

0N JANUARY 2 9 1 1 9 7 6 THE. BOARD I AFTER DE NOVO REVIEW OF THE 
RECORD ON APPEAL·, REMANDED THE ABOVE MATTER TO REFEREE JOHN F, DRAKE 
WITH INSTRUCTIONS TO ARRANGE FOR CLAIMANT TO BE .ENROLLED AT THE DIS-. 
ABILITY PREVENTION DIVISION IN PORTLAND FOR A PHYSICAL AND PSYCHOLOGICAL 
EXAMINATION AND EVALUATION AND FOR SUCH APPROPRIATE RECOMMENDATIONS 
FOR THE TREATMENT OF CLAIMANT" S CONDITION AS MAY BE FORTHCOMING AS 
THE RESULT OF SAID EXAMiNATION AND EVALUATION• 

-1 47-

ADMITT D TO TH HOSPITAL FOR ACUT LOW BACK PAIN AND DISCHARG D 18 DAYS
LAT R. DR. MY RS PR SUM D CLAIMANT S LOW BACK PAIN WAS R LAT D TO
TH INJURY OF JULY 3 , 1 974 ALTHOUGH H R COGNIZ D TH QU STION IS D 
BATABL B CAUS CLAIMANT DID NOT COMPLAIN OF ANY LOW BACK PAIN UNTIL
NOV MB R 1 5 , 1 974 .

The referee co cluded that claima t’s low back symptoms were

NOT CAUS D BY HIS COMP NSABL INJURY. IT IS SIGNIFICANT THAT CLAIMANT
DID NOT R PORT ANY LOW BACK SYMPTOMS UNTIL NOV MB R 1 5 , 1 974 , MOR 
THAN FOUR MONTHS AFT R TH INJURY, ALTHOUGH H HAD B  N S  ING HIS
PHYSICIAN P RIODICALLY DURING THAT TIM . ALSO CLAIMANT T STIFI D THAT
WH N TH BOLT BROK H WAS FLUNG FORWARD STRIKING HIS BACK ON AN ANGL 
IRON FLANG WHICH CAUS D A BRUIS IN TH C NT R OF TH BACK AT TH B LT
LIN . IF THIS WAS TRU TH BRUIS WOULD HAV B  N NOT D BY DR. MY RS
ON JULY 8 , 1 9 74 AND HIS OPINION AS TO CAUSATION MIGHT NOT HAV B  N
 QUIVOCAL.

Whe claima t was hospitalized i Ja uary 2 , 1975 because of

HIS BACK SYMPTOMS TH Y W R SO S V R IT WAS N C SSARY TO US A
WH  LCHAIR TO G T CLAIMANT INTO TH HOSPITAL.

The R F R  CONCLUD D THAT B CAUS CLAIMANT WORK D FROM JULY
22 TO NOV MB R 7 , 1 9 74 AND WAS NOT WORKING WH N H FIRST R PORT D
HIS LOW BACK SYMPTOMS THAT TH COURS OF NATUR WOULD HAV HAD TO
B R V RS D IN ORD R TO SUPPORT CLAIMANT'S CONT NTION IN TH NORMAL
COURS INJURI S T ND TO H AL,

The R F R  CONCLUD D THAT CLAIMANT' S  XPLANATIONS W R NOT

ACC PTABL AND THAT H HAD FAIL D TO PROV BY A PR POND RANC OF TH 
 VID NC THAT HIS LOW BACK SYMPTOMS W R CAUSALLY R LAT D TO TH 
INDUSTRIAL INJURY SUFF R D ON JULY 3 , 1 97 4 .

The bo rd, on de novo review, concurs with the findings  nd
CONCLUSIONS OF THE REFEREE WITH RESPECT TO CLAIMANT S LOW BACK
SYMPTOMS. THE BOARD AGREES WITH THE REFEREE THAT CLAIMANT WAS NOT
A CREDIBLE WITNESS.

ORDER
The order of the referee d ted November 13, 197 is  ffirmed.

WCB CA E NO. 74-3410 MAY 20, 1976

EUGENE KING, CLAIMANT
GRANT, FERGUSON AND CARTER,
CLAIMANT'S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF
CROSS REQUEST BY CLAIMANT

Reviewed by board members wilso a d moore,

On JANUARY 2 9 , 1 9 76 THE BOARD, AFTER DE NOVO REVIEW OF THE
RECORD ON APPEAL, REMANDED THE ABOVE MATTER TO REFEREE JOHN F. DRAKE
WITH INSTRUCTIONS TO ARRANGE FOR CLAIMANT TO BE ENROLLED AT THE DIS
ABILITY PREVENTION DIVISION IN PORTLAND FOR A PHYSICAL AND PSYCHOLOGICAL
EXAMINATION AND EVALUATION AND FOR SUCH APPROPRIATE RECOMMENDATIONS
FOR THE TREATMENT OF CLAIMANT'S CONDITION AS MAY BE FORTHCOMING AS
THE RESULT OF SAID EXAMINATION AND EVALUATION.
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HAS NOW COME TO THE ATTENTION OF THE BOARD THAT CLAIMANT• S 
EMPLOYER, OREGON STATE HIGHWAY DIVISION, TERMINATED CLAIMANT AS OF 
MARCH 8, 1976, THEREFORE, THE BOARD FEELS IT IS APPROPRIATE TO SUP

PLEMENT ITS ORDER OF REMAND WITH A FURTHER INSTRUCTION TO REFEREE 

DRAKE TO ARRANGE FOR CLAIMANT TO RECEIVE A VOCATIONAL EVALUATION AT 
DISABILITY PREVENTION DIVISION TO DETERMINE WHETHER A USEFUL RETRAIN

ING PROGRAM CAN BE PROVIDED CLAIMANT UNDER THE AUSPICES OF THE DEPART
MENT OF VOCATIONAL REHABILITATION. 

CLAIMANT IS ENTITLED TO RECEIVE TEMPORARY TOTAL DISABILITY COM
PENSATION DURING HIS STAY AT THE DISABILITY PREVENTION DIVISION WHILE 

UNDERGOING THE VOCATIONAL EVALUATION - THE PERMANENT PARTIAL DISABILITY 

COMPENSATION AWARDED BY THE REFEREE• S ORDER DATED AUGUST Z 1 , 197 5 
SHALL BE SUSPENDED ON THE DATE CLAIMANT ARRIVES AT THE CENTER FOR 

SUCH EVALUATION AND REINSTATED WHEN H.E LEAVES• THE EXPENSES FOR THIS 

PROCEDURE SHALL BE PAID BY THE FUND• 

THE REPORTS OBTAINED AFTER THE VOCATIONAL EVALUATION SHALL BE 
CONSIDERED BY THE REFEREE TOGETHER WITH THE REPORTS OF THE PHYSICAL 
AND PSYCHOLOGICAL EXAMINATION AND EVALUATION FOR RECONSIDERATION OF 

HIS OPINION AND ORDER DATED AUGUST Z 1, 197 5 • 

CLAIMANT• S COUNSEL WAS AWARDED Z 5 PER CENT OF THE TEMPORARY 
TOTAL DISABILITY COMPENSATION PAYABLE .PURSUANT TO THE ORDER ON REMAND, 

PAYABLE FROM SAID COMPENSATION AS PAID TO A MAXIMUM OF 4 0 0 DOLLARS 
BY THE ORDER DATED JANUARY Z 9, 197 6 • THE BOARD FEELS THIS IS SUFFICIENT. 

WCB CASE NO. 74-2912 

ROBERT JONES, CLAIMANT 
GALTON AND POPICK, .CLAIMANT• S ATTYSe 

JONES, LANG, KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS• 
REQUEST FOR REVIEW BY CLAIMANT 

MAY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE• S ORDER 

WHICH AFFIRMED THE DETERMINATION ORDER MAILED MAY 10 0 1974 AWARDING 
CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM SEPTEMBER 

Z Z THROUGH NOVEMBER 1 5, 197 3 AND TEMPORARY PARTIAL DISABILITY FROM 
NOVEMBER 16, 1973 THROUGH MARCH 11, 1974. CLAIMANT ALSO SEEKS RE
VIEW OF THE REFEREE• S AFFIRMANCE OF THE EMPLOYER• S DENIAL OF HIS RE

QUEST FOR REOPENING OF TH_E CLAIM• 

CLAIMANT SIGNED A CLAIM FOR OCCUPATIONAL DISEASE ON OCTOBER Z 5 • 
1973 • CONTENDING HE HAD A BRONCHITIS CONDITION POSSIBLY RELATED TO HIS 
EMPLOYMENT WHERE HE WAS ALLEGEDLY EXPOSED TO PAPER DUST. THE PHY

SICIAN• s· INITIAL REPORT INDICATED IT VfAS UNDETERMINED WHETHER THE CON

DITION REQUIRING TREATMENT WAS THE RESULT OF AN INDUSTRIAL EXPOSURE. 

CLAIMANT WAS THEN SEEN BY DR. METTLER WHO, ON JANUARY 23, 1 974, STATED 

THAT ALTHOUGH HE REALIZED CLAIMANT WAS BLAMING HIS PLACE OF EMPLOY

MENT FOR HIS COUGH, HE FOUND NO REASON IN HIS EAR, NOSE AND THROAT 
SYSTEM FOR THE COUGH. 

CLAIMANT WAS NEXT EXAMINED BY DR. TUHY, WHO QN MARCH 1 0 1974, 
STATED THAT, BY HISTORY, CLAIMANT HAD CHRONIC BRONCHITIS OF AN UNDE-· 

TERMINED CAUSE - THAT CLAIMANT MIGHT WELL HAVE DEVELOPED AN ALLERGIC 
BRONCHITIS BEGINNING IN MAY 1973 ALTHOUGH MOST YOUNG PEOPLE WITH THIS 
CONDITION HAVE A FAMILY HISTORY OF ALLERGY SUCH AS HAY FEVER, ETC• 

DR• TUHY STATED THAT HAD CLAIMANT DEVELOPED AN ALLERGY TO PAPER DUST 

-1 48 -

It has  ow come to the atte tio of the board that claima t s

 MPLOY R, OR GON STAT HIGHWAY DIVISION, T RMINAT D CLAIMANT AS OF
MARCH 8 , 1 9 76 , TH R FOR , TH BOARD F  LS IT IS APPROPRIAT TO SUP
PL M NT ITS ORD R OF R MAND WITH A FURTH R INSTRUCTION TO R F R  
DRAK TO ARRANG FOR CLAIMANT TO R C IV A VOCATIONAL  VALUATION AT
DISABILITY PR V NTION DIVISION TO D T RMIN WH TH R A US FUL R TRAIN
ING PROGRAM CAN B PROVID D CLAIMANT UND R TH AUSPIC S OF TH D PART
M NT OF VOCATIONAL R HABILITATION.

Claima t is e titled to receive temporary total disability com

pensat on DURING HIS STAY AT TH DISABILITY PR V NTION DIVISION WHIL 
UND RGOING TH VOCATIONAL  VALUATION TH P RMAN NT PARTIAL DISABILITY
COMP NSATION AWARD D BY TH R F R  * S ORD R DAT D AUGUST 21, 1975
SHALL B SUSP ND D ON TH DAT CLAIMANT ARRIV S AT TH C NT R FOR
SUCH  VALUATION AND R INSTAT D WH N H L AV S. TH  XP NS S FOR THIS
PROC DUR SHALL B PAID BY TH FUND.

The reports obt ined  fter the voc tion l ev lu tion sh ll BE
CONSID R D BY TH R F R  TOG TH R WITH TH R PORTS OF TH PHYSICAL
AND PSYCHOLOGICAL  XAMINATION AND  VALUATION FOR R CONSID RATION OF
HIS OPINION AND ORD R DAT D AUGUST 2 1 , 1 9 7 5 .

Claima t s cou sel was awarded 25 per ce t of the temporary

TOTAL DISABILITY COMP NSATION PAYABL PURSUANT TO TH ORD R ON R MAND,
PAYABL FROM SAID COMP NSATION AS PAID TO A MAXIMUM OF 4 00 DOLLARS
BY TH ORD R DAT D JANUARY 2 9 , 1 976 . TH BOARD F  LS THIS IS SUFFICI NT.

WCB CA E NO. 74-2912 MAY 20, 1976

ROBERT JONE , CLAIMANT
GALTON AND POPICK, CLAIMANT S ATTYS.
JON S, LANG, KL IN, WOLF AND SMITH,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

Cl im nt seeks review by the bo rd of the referee’s order
WHICH AFFIRM D TH D T RMINATION ORD R MAIL D MAY 1 0 , 1 974 AWARDING
CLAIMANT COMP NSATION FOR T MPORARY TOTAL DISABILITY FROM S PT MB R
22 THROUGH NOV MB R 1 5 , 1 9 7 3 AND T MPORARY PARTIAL DISABILITY FROM
NOV MB R 1 6 , 1 973 THROUGH MARCH 1 1 , 1 974 . CLAIMANT ALSO S  KS R 
VI W OF TH R F R  'S AFFIRMANC OF TH  MPLOY R'S D NIAL OF HIS R 
QU ST FOR R OP NING OF TH CLAIM.

Claima t sig ed a claim for occupatio al disease o October 25,
1 97 3 , CONT NDING H HAD A BRONCHITIS CONDITION POSSIBLY R LAT D TO HIS
 MPLOYM NT WH R H WAS ALL G DLY  XPOS D TO PAP R DUST. TH PHY
SICIAN1 S INITIAL R PORT INDICAT D IT WAS UND T RMIN D WH TH R TH CON
DITION R QUIRING TR ATM NT WAS TH R SULT OF AN INDUSTRIAL  XPOSUR .
CLAIMANT WAS TH N S  N BY DR. M TTL R WHO, ON JANUARY 2 3 , 1 974 , STAT D
THAT ALTHOUGH H R ALIZ D CLAIMANT WAS BLAMING HIS PLAC OF  MPLOY
M NT FOR HIS COUGH, H FOUND NO R ASON IN HIS  AR, NOS AND THROAT
SYST M FOR TH COUGH.

ClAI MANT WAS N XT  XAM IN D BY DR. TUHY, WHO ON MARCH 1 , 1 9 7 4 ,
STAT D THAT, BY HISTORY, CLAIMANT HAD CHRONIC BRONCHITIS OF AN UND 
T RMIN D CAUS THAT CLAIMANT MIGHT W LL HAV D V LOP D AN ALL RGIC
BRONCHITIS B GINNING IN MAY 1 9 73 ALTHOUGH MOST YOUNG P OPL WITH THIS
CONDITION HAV A FAMILY HISTORY OF ALL RGY SUCH AS HAY F V R,  TC.
DR. TUHY STAT D THAT HAD CLAIMANT D V LOP D AN ALL RGY TO PAP R DUST

1 4 8
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HIS EMPLOYMENT IT COULD HAVE BEEN EXPECTED THAT THE SYMPTOMS WOULD 

HAVE DISAPPEARED OR AT LEAST IMPROVED CONSIDERABLY WITHIN A WEEK OR 

TWO AFTER HE HAD QUIT WORK 1 HOWEVER, THIS WAS NOT THE CASE. IN A 

LATER REPORT DATED MARCH 1 1 1 1974 DR. TUHY STATED HE DID NOT SEE HOW 

CLAIMANT" S SIX MONTHS OF WORK COULD BE RESPONSIBLE FOR HIS CONTINUING 

COUGH• CLAIMANT'S CLAIM WAS THEN CLOSED BY THE AFORESAID DETERMIN

ATION ORDER WHICH AWARDED SOME Tl ME Loss. 

CLAIMANT WAS AGAIN SEEN BY DR• TUHY ON JULY 8 1 197 4 - HE WAS 

STILL OFF WORK AND STILL HAVING DIFFICULTY WITH COUGHlNG 0 DR 0 TUHY 

BELIEVED CLAIMANT'S CONDITION HAD WORSENED SOMEWHAT SINCE FEBRUARY 

197 4 1 BUT RESTATED HIS OPINION THAT THERE WAS PROBABLY ABSENCE OF ANY 

POSSIBLE RELATIONSHIP BETWEEN HIS WORK AND HIS PRESENT CONDITION• 

THE EMPLOYER THEN DENIED CLAl MANT' S REQUEST TO REOPEN HIS CLAIM• 

0N SEPTEMBER 26, 1975 DR. TUHY, AFTER REVIEWING REPORTS FROM 

THE OUT-PATIENT CLINIC OF THE UNIVERSITY OF OREGON MEDICAL SCHOOL, 

INCLUDING THE ALLERGY TESTS AND PHYSICAL EXAMINATION, STATED IT WAS 

UNLIKELY THAT CLAIMANT WAS AN ALLERGIC INDIVIDUAL OR THAT HE HAD 

'INTRINSIC ASTHMA'• CLAIMANT HAD BEEN OFF WORK FOR MORE THAN TWO 

YEARS BECAUSE OF WHAT HE THOUGHT WAS A WORK RELATED CONDITION, HOW

EVER, DR 0 TUHY FELT THAT THE DUST EXPOSURE AT WORK WHICH CLAIMANT 

DESCRIBED HAD NO PROBABLE CAUSAL RELATION TO HIS LONG CONTINUED SYMP

TOMS• 

THE REFEREE CONCLUDED THAT-CLAIMANT HAD FAILED TO MEET HIS 

BURDEN OF PROOF, PRIMARILY A MEDICAL ONE, THAT HE HAD ANY RESIDUAL 

DISABILITY AS A CONSEQUENCE OF HIS ALLEGED EXPOSURE TO DUST AT HIS 

PLACE OF EMPLOYMENT. THE REFEREE FURTHER CONCLUDED THAT CLAIMANT 

FAILED TO MEET His BURDEN OF PROOF THAT HIS CLAIM OUGHT TO BE REOPENED• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 2 8 1 197 5 IS AFF IRMED 0 

WCB CASE: NO. 75-1842 

WALTER L. EDMISON CLAIMANT 
S 0 DAVID EVES, CLAIMANT'S ATTY 0 

KEITH D 0 SKELTON, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

MAY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH DIRECTED CLAIMANT'S CLAIM BE REOPENED IN ORDER TO PROVIDE A 

FEASIBLE PROGRAM OF VOCATIONAL REHABILITATION TO HIM AND REFERRED 

CLAIMANT TO THE DISABILITY PREVENTION DIVISION FOR REFERRAL TO THE 

DEPARTMENT OF VOCATIONAL REHABILITATION FOR PREPARATION OF A PROGRAM 

AND, IF NECESSARY, REFERRAL TO AN APPROPRIATE AGENCY OUTSIDE THE 

STATE OF OREGON OF A SIMILAR NATURE. THE REFEREE REMANDED CLAIMANT'S 

CLAIM TO THE EMPLOYER AND ITS CARRIER FOR PAYMENT OF TEMPORARY TOTAL 

DISABILITY BENEFITS COMM ENC ING AUGUST S 1 19 7 5 TO CONTINUE UNTIL THE 

CLAIM WAS AGAIN CLOSED PURSUANT TO THE APPROPRIATE STATUTORY PROVI

SIONS AND AGENCY REGULATIONS - HE DETERMINED CLAIMANT'S CONDITION TO . ) . 

HAVE BEEN MEDICALLY STATIONARY AS ESTABLISHED BY THE DETERMINATION 

ORDER MAILED JANUARY 7 1 1 9 7 5 AND HELD THAT CLAIMANT CONTINUED TO BE 

MEDICALLY STATIONARY• 

-149 -

AT HIS  MPLOYM NT IT COULD HAV B  N  XP CT D THAT TH SYMPTOMS WOULD
HAV DISAPP AR D OR AT L AST IMPROV D CONSID RABLY WITHIN A W  K OR
TWO AFT R H HAD QUIT WORK, HOW V R, THIS WAS NOT TH CAS . IN A
LAT R R PORT DAT D MARCH 1 1 , 1 9 74 DR. TUHY STAT D H DID NOT S  HOW
CLAIMANT* S SIX MONTHS OF WORK COULD B R SPONSIBL FOR HIS CONTINUING
COUGH. CLAIMANT'S CLAIM WAS TH N CLOS D BY TH AFOR SAID D T RMIN
ATION ORD R WHICH AWARD D SOM TIM LOSS.

Claima t was agai see by dr. tuhy o july 8, 1974 he was

STILL OFF WORK AND STILL HAVING DIFFICULTY WITH COUGHING. DR. TUHY
B LI V D CLAIMANT* S CONDITION HAD WORS N D SOM WHAT SINC F BRUARY
1 97 4 , BUT R STAT D HIS OPINION THAT TH R WAS PROBABLY ABS NC OF ANY
POSSIBL R LATIONSHIP B TW  N HIS WORK AND HIS PR S NT CONDITION.
TH  MPLOY R TH N D NI D CLAIMANT'S R QU ST TO R OP N HIS CLAIM.

On S PT MB R 2 6 , 1 9 75 DR. TUHY, AFT R R VI WING R PORTS FROM
TH OUT-PATI NT CLINIC OF TH UNIV RSITY OF OR GON M DICAL SCHOOL,
INCLUDING TH ALL RGY T STS AND PHYSICAL  XAMINATION, STAT D IT WAS
UNLIK LY THAT CLAIMANT WAS AN ALL RGIC INDIVIDUAL OR THAT H HAD
'INTRINSIC ASTHMA*. CLAIMANT HAD B  N OFF WORK FOR MOR THAN TWO
Y ARS B CAUS OF WHAT H THOUGHT WAS A WORK R LAT D CONDITION, HOW
 V R, DR. TUHY F LT THAT TH DUST  XPOSUR AT WORK WHICH CLAIMANT
D SCRIB D HAD NO PROBABL CAUSAL R LATION TO HIS LONG CONTINU D SYMP
TOMS.

The referee co cluded that claima t had failed to meet his

BURD N OF PROOF, PRIMARILY A M DICAL ON , THAT H HAD ANY R SIDUAL
DISABILITY AS A CONS QU NC OF HIS ALL G D  XPOSUR TO DUST AT HIS
PLAC OF  MPLOYM NT. TH R F R  FURTH R CONCLUD D THAT CLAIMANT
FAIL D TO M  T His BURD N OF PROOF THAT HIS CLAIM OUGHT TO B R OP N D.

The bo rd, on de novo review,
AND CONCLUSIONS OF TH R F R  .

AFFIRMS AND ADOPTS TH FINDINGS

ORDER
The order of the referee DATED NOVEMBER 28, 1 9 7 IS AFFIRMED.

WCB CA E NO. 75-1842 MAY 20, 1976

WALTER L. EDMI ON, CLAIMANT
S. DAVID EVES, CLAIMANT'S ATTY.
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilso a d moore.

The employer seeks review by the board of the referee's order
WHICH DIR CT D CLAIMANT'S CLAIM B R OP N D IN ORD R TO PROVID A
F ASIBL PROGRAM OF VOCATIONAL R HABILITATION TO HIM AND R F RR D
CLAIMANT TO TH DISABILITY PR V NTION DIVISION FOR R F RRAL TO TH 
D PARTM NT OF VOCATIONAL R HABILITATION FOR PR PARATION OF A PROGRAM
AND, IF N C SSARY, R F RRAL TO AN APPROPRIAT AG NCY OUTSID TH 
STAT OF OR GON OF A SIMILAR NATUR . TH R F R  R MAND D CLAIMANT'S
CLAIM TO TH  MPLOY R AND ITS CARRI R FOR PAYM NT OF T MPORARY TOTAL
DISABILITY B N FITS COMM NCING AUGUST 5 , 1 9 75 TO CONTINU UNTIL TH 
CLAIM WAS AGAIN CLOS D PURSUANT TO TH APPROPRIAT STATUTORY PROVI
SIONS AND AG NCY R GULATIONS H D T RMIN D CLAIMANT1 S CONDITION TO
HAV B  N M Dl'cALLY STATIONARY AS  STABLISH D BY TH D T RMINATION

ORD R MAIL D JANUARY 7 , 1 9 7 5 AND H LD THAT CLAIMANT CONTINU D TO B 
M DICALLY STATIONARY,

1 4 9
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WAS A 4 7 YEAR OLD GENERAL UTILITY AND CLEANUP MAN WHEN 

HE SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK AND LEFT FLANK ON 

FEBRUARY 4 0 1974• HIS CLAIM WAS ACCEPTED AND CLOSED ON JANUARY 7, 

197 5 BY A DETERMINATION ORDER WHICH GRANTED CLAIMANT COMPENSATION 

FOR A TEMPORARY DISABILITY AND 4 8 DEGRl;:ES FOR 1 5 PER CENT UNSCHEDULED 

LOW BACK DISABILITY. 

CLAIMANT HAD A PREEXISTING SPONDYLOSIS AT L4 -5 ON THE LEFT. 

ALTHOUGH HE HAD NOT MANIFESTED PRIOR BACK PROBLEMS OR HAD ANY PRIOR 

BACK INJURIES THE FEBRUARY 4, I 9 7 4 IN.JURY AGGRAVATED THIS SPINAL CON

DITION AND ALSO INFLICTED SOFT TISSUE IN.JURY WHICH ULTIMATELY_ REQUIRED 

SURGICAL INTERVENTION• THE INJURY AND SUBSEQUENT TREATMENT RESULTED 

IN PERMANENT PHYSICAL IMPAIRMENT TO A MILDLY MODERATE DEGREE• 

CLAIMANT HAD BEEN A PHARMACIST FOR MANY YEARS BUT WAS NO LONGER 

ABLE TO PRACTICE THAT PROFESS ION 0 HE IS WELL EDUCATED AND IN ADDITION 

TO WORK EXPERIENCE INVOLVING HEAVY PHYSICAL LABOR HAS ALSO BEEN MANA

GER OF A REST HOME AND DEVELOPED SOME MANAGEMENT SKILLS• HIS PRESENT 

PHYSICAL DISABILITY PRECLUDES HIS RETURN TO HIS FORMER OCCUPATION OR 

ANY WORK WHICH REQUIRES HEAVY LIFTING OR MUCH PHYSICAL EXERCISE OF THE 

BACK0 A JOB CHANGE AND RETRAINING WAS RECOMMENDED BY THE EXAMINING 

AND-OR TREATING PHYSICIANS, HOWEVER, CLAIMANT INDICATED HE DESIRED 

TO ATTEMPT TO FIND REEMPLOYMENT ON HIS OWN AND WAS NOT INTERESTED 

IN VOCATIONAL COUNSELING• THEREFORE 1 THE DISABILITY PREVENTION DIVI

SION CONCLUDED THAT CLAIMANT DID NOT HAVE A VOCATIONAL HANDICAP. 

CLAIMANT HAS NOT BEEN SUCCESSFUL IN FINDING REEMPLOYMENT AND 

HAD INDICATED, THROUGH HIS ATTORNEY·,, THAT HE IS NOW. DESIROUS OF A RE

FERRAL AND EVALUATION FOR VOCATIONAL RETRAINING 0 

THE REFEREE FOUND THAT ALTHOUGH CLAIMANT HAS A GOOD EDUCATION 

AND HAS MANAGEMENT SKILLS SUCH EDUCATION AND THE SKILLS THAT HE HAS 

DEVELOPED DO NOT SEEl'l,'I TO BE IN DEMAN� 0 THE REFEREE CONCLUDED THAT, 

BASED UPON THE EVIDENCE, CLAIMANT DOES NOT HAVE SUCH OUTSIDE SKILLS 

THAT MAKE HIM READILY REEMPLOYABLE IN THE COMPETITIVE LABOR MARKET 

IN LIGHT WORK TYPE .JOBS AND, THEREFORE, HE DOES NEED RETRAINING TO 

FIND SUITABLE EMPLOYMENT• 

THERE WAS SOME INDICATION THAT CLAIMANT COULD HAVE PUT FORTH 

GREATER EFFORT TO SEEK EMPLOYMENT, NEVERTHELESS 1 HE NOW DESIRES TO 

SEEK VOCATIONAL COUNSELING AND THE REFEREE CONCLUDED THAT HE SHOULD 

BE GIVEN THE BENEFIT OF THE DOUBT IN THIS INSTANCE AND PROVIDED WITH 1 

AT LEAST 1 THE ASSISTANCE AND EVALUATION OF TRAINED PERSONNEL TO SEE 

WHETHER HE CAN BE HELPED• 

THE REFEREE, HAVING DECIDED THAT CLAIMANT SHOULD BE PROVIDED 

WITH VOCATIONAL REHABILITATION AND TRAINING, DECLINED TO MAKE ANY 

ASSESSMENT OF ANY ADDITIONAL PERMANENT DISABILITY 0 HE CONCLUDED THAT 

IF CLAIMANT DID EXHIBIT THE NECESSARY MOTIVATION TO COMPLETE VOCA

TIONAL REHABILITATION THEN HIS PERMANENT DISABILITY, INSOFAR AS LOSS 

OF EARNING CAPACITY IS CONCERNED WILL BE DIFFERENT FROM THE PRESENT 

TIME AND AT THAT TIME A _PROPER ASSESSMENT CAN BE MADE• 

THE BOARD 1 ON DE NOVO REVIEW 1 AFFIRMS THE ORDER OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 26 1 1 975 IS AFFIRMED• 

CLAIMANT• S COUNSEL I~ AWARDED AS AN ATTORNEY• S FEE FOR HIS 

SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM OF 3 00 DOLLARS 

PAYABLE BY THE EMPLOYER. 

-1 5 0 -

Claima t was a 47 year old ge eral utility a d clea up ma whe 

H SUFF R D A COMP NSABL INJURY TO HIS LOW BACK AND L FT FLANK ON
F BRUARY 4 , 1 9 74 . HIS CLAIM WAS ACC PT D AND CLOS D ON JANUARY 7 ,
1 97 5 BY A D T RMINATION ORD R WHICH GRANT D CLAIMANT COMP NSATION
FOR A T MPORARY DISABILITY AND 4 8 D GR  S FOR 15 P R C NT UNSCH DUL D
LOW BACK DISABILITY.

Cl im nt h d  preexisting spondylosis  t L4 — on the left.
ALTHOUGH H HAD NOT MANIF ST D PRIOR BACK PROBL MS OR HAD ANY PRIOR
BACK INJURI S TH F BRUARY 4 , 1 9 74 INJURY AGGRAVAT D THIS SPINAL CON
DITION AND ALSO INFLICT D SOFT TISSU INJURY WHICH ULTIMAT LY R QUIR D
SURGICAL INT RV NTION. TH INJURY AND SUBS QU NT TR ATM NT R SULT D
IN P RMAN NT PHYSICAL IMPAIRM NT TO A MILDLY MOD RAT D GR  .

Claima t had bee a pharmacist for ma y years but was  o lo ger

ABL TO PRACTIC THAT PROF SSION. H IS W LL  DUCAT D AND IN ADDITION
TO WORK  XP RI NC INVOLVING H AVY PHYSICAL LABOR HAS ALSO B  N MANA
G R OF A R ST HOM AND D V LOP D SOM MANAG M NT SKILLS. HIS PR S NT
PHYSICAL DISABILITY PR CLUD S HIS R TURN TO HIS FORM R OCCUPATION OR
ANY WORK WHICH R QUIR S H AVY LIFTING OR MUCH PHYSICAL  X RCIS OF TH 
BACK. A JOB CHANG AND R TRAINING WAS R COMM ND D BY TH  XAMINING
AND OR TR ATING PHYSICIANS, HOW V R, CLAIMANT INDICAT D H D SIR D
TO ATT MPT TO FIND R  MPLOYM NT ON HIS OWN AND WAS NOT INT R ST D
IN VOCATIONAL COUNS LING. TH R FOR , TH DISABILITY PR V NTION DIVI
SION CONCLUD D THAT CLAIMANT DID NOT HAV A VOCATIONAL HANDICAP.

Claima t has  ot bee successful i fi di g reemployme t a d

HAD INDICATED, THROUGH HIS ATTORNEY, THAT HE IS NOW DESIROUS OF A RE
FERRAL AND EVALUATION FOR VOCATIONAL RETRAINING.

The referee found th t  lthough cl im nt h s  good educ tion
AND HAS MANAG M NT SKILLS SUCH  DUCATION AND TH SKILLS THAT H HAS
D V LOP D DO NOT S  M TO B IN D MAND. TH R F R  CONCLUD D THAT,
BAS D UPON TH  VID NC , CLAIMANT DO S NOT HAV SUCH OUTSID SKILLS
THAT MAK HIM R ADILY R  MPLOYABL IN TH COMP TITIV LABOR MARK T
IN LIGHT WORK TYP JOBS AND, TH R FOR , H DO S N  D R TRAINING TO
FIND SUITABL  MPLOYM NT.

There was some i dicatio that claima t could have put forth

GR AT R  FFORT TO S  K  MPLOYM NT, N V RTH L SS, H NOW D SIR S TO
S  K VOCATIONAL COUNS LING AND TH R F R  CONCLUD D THAT H SHOULD
B GIV N TH B N FIT OF TH DOUBT IN THIS INSTANC AND PROVID D WITH,
AT L AST, TH ASSISTANC AND  VALUATION OF TRAIN D P RSONN L TO S  
WH TH R H CAN B H LP D.

The referee, havi g decided that claima t should be provided

WITH VOCATIONAL R HABILITATION AND TRAINING, D CLIN D TO MAK ANY
ASS SSM NT OF ANY ADDITIONAL P RMAN NT DISABILITY. H CONCLUD D THAT
IF CLAIMANT DID  XHIBIT TH N C SSARY MOTIVATION TO COMPL T VOCA
TIONAL R HABILITATION TH N HIS P RMAN NT DISABILITY, INSOFAR AS LOSS
OF  ARNING CAPACITY IS CONC RN D WILL B DIFF R NT FROM TH PR S NT
TIM AND AT THAT TIM A PROP R ASS SSM NT CAN B MAD .

The BOARD, ON D NOVO R VI W, AFFIRMS TH ORD R OF TH R F R  .

ORDER
The order of the referee dated November 26, 1975 is affirmed.

Claima t's cou sel is awarded as a attor ey's fee for his

S RVIC S IN CONN CTION WITH THIS BOARD R VI W TH SUM OF 3 00 DOLLARS
PAYABL BY TH  MPLOY R.

-15 0
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CASE NO. 75-3409 

THOMAS BIONDOLILLO, CLAIMANT 
HAROLD W 0 ADAMS, CLAIMANT'S ATTY 0 

JONES, LANG, KLEIN, WOLF AND SMl1H, 

DEFENSE AT1YS, 

REQUES, FOR REVIEW BY CLAIMANT 

MAY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH AF

FIRMED THE DETERMINATION ORDER AWARDING CLAIMANT TIME LOSS TO JULY 1 8, 

1975 BUT MAKING NO AWARD FOR PERMANENT PARTIAL DISABILITY 0 CLAIMANT 

CONTENDS HE JS ENTITLED TO TIME LOSS FROM JULY 1 8 TO OCTOBER 1, 197 5 

AND ALSO AN AWARD OF PERMANENT DISABILITY. 

CLAIMANT IS A 26 YEAR OLD TRUCK DRIVER WHO WENT TO WORK IN THE 

LATTER PART OF AUGUST 197 4 FOR THE EMPLOYER 0 FOR SEVERAL MONTHS 

THEREAFTER CLAIMANT NOTED LOW BACK PAIN AND INABILITY TO RELAX AND, 

ON MARCH 14, 197 5, HE WENT TO THE EMERGENCY ROOM OF THE SALEM HOS

PITAL WHERE HE WAS SEEN BY DR 0 SPADY 0 1HE DIAGNOSIS WAS ACUTE LUMBO

SACRAL SPRAIN AND PHYSICAL THERAPY TREATMENTS WERE PRESCRIBED. DR 0 

SPADY ALSO DISCUSSED WITH CLAIMANT A POSSIBILITY OF REHABILITATION TO 

ENABLE CLAIMANT TO OB1AIN EMPLOYMENT WHICH DID NOT INVOLVE BENDING 

AND LIFTING ACTIVITY. 

DR, SPADY EXAMINED CLAIMANT ON JULY 18, 1975 FOR A CLOSING RE

PORT AND, AT THAT TIME, STATED HE COULD NOT FIND ANY OBJECTIVE EVIDENCE 

OF LOW BACK ,ROUBLE WHICH WOULD JUSTIFY CONTINUED TIME LOSS 0 HE 

RECOMMENDED THAT THE CLAIMANT COULD RETURN TO WORK AND THE CLAIM 

COULD BE CLOSED AS OF THAT DATE. A DETERMINATION ORDER WAS MAILED 

AUGUST 5, 197 5 WHEREBY CLAIMANT WAS AWARDED COMPENSATION TO TEMPO

RARY TOTAL DISABILITY FROM MARCH 1 4, 1 9 7 5 THROUGH JULY 1 8, 1 9 7 5 • 

AT THE REQUEST OF HIS ATTORNEY, CLAIMANT WAS SEEN BY DARALD E, 

BOLIN, A CHIROPRACTIC PHYSICIAN, ON AUGUST 1, 1975 - AT THAT TIME 

CLAIMANT WAS COMPLAINING OF SEVERE LOW BACK PAIN WHICH WAS WORSENED 

BY AN ACTIVITY CAUSING SUSTAINED POSTURE, COUGHING, SNEEZING OR STRAIN

ING• DR 0 BOLIN DIAGNOSED• A Bl-LATERAL I LIO-LUMBAR SPRAIN WITH 5TH 

LUMBAR MOTOR UNIT SWELLING AND A PROBABLY GRADE 1 NEUROPATHY INVOLV-

1 NG THE RIGHT 5 TH LUMBAR NERVE ROOT.• HE RECOMMENDED CHIROPRACTIC 

TREATMENT AND STATED THAT CLAIMANT COULD NOT RETURN TO HIS ORIGINAL 

TYPE OF EMPLOYMENT AT THAT TIME 0 CLAIMANT, AT THE TIME OF THE HEAR

ING WAS CONTINUING TO UNDERGO THE CHIROPRACTIC, ALTHOUGH ON OCTOBER 1, 
1975 DR 0 BOLIN HAD RELEASED CLAIMANT TO A MODIFIED WORK OF A SEDENTARY 

NATURE LIMITING HIS LIFTING TO 35 POUNDS AND NOT SUSTAINED. 

CLAIMANT WAS REEXAMINED BY DR, SPADY WHO AGAIN NOTED LITTLE 

IN THE WAY OF OBJECTIVE EVIDENCE TO REVEAL SIGNIFICANT LOW BACK PAIN. 

CLAIMANT IS NOT PRESENTLY WORKING AND HAS NOT WORKED SINCE 
MARCH 1975 ALTHOUGH THE EMPLOYER HAD OFFERED HIM A PACKING JOB, HE 

DID NOT LOOK INTO THIS JOB AS HE FELT IT WOULD INVOLVE SOME BENDING, 

AND SOME LIF,ING OF DISHES, LAMPS, PICTURES, ETC, CLAIMANT HAS A 

HIGH SCHOOL DIPLOMA AND HAS COMPLETED ONE AND ONE HALF YEARS IN THE 

MILITARY SERVICE WHERE HE HAD LIMITED EXPERIENCE AS A RADIO OPERATOR 0 

HE HAS ALSO HAD SOME EXPERIENCE OPERATING. A SERVICE S1ATION•· 

.THE REFEREE FOUND THAT WHEN DR• SPADY, ON JULY 18 1 1 975 0 DECLARED 0 

CLAIMANT• S CONDITION STATIONARY AND RECOMMENDED THAT HE COULD RE-

TURN TO WORK ALTHOUGH HE DID NOT SPECIFY THAT THIS WOULD BE REGULAR 

WORK HE DID KNOW THE NATURE OF CLAIMANT• S REGULAR WORK0 HE ALSO 

STATED THAT HE WAS UNABLE TO FIND OBJECTIVE EVIDENCE JUSTIFYING 

-151 -

WCB CA E NO. 75-3409 1976MAY 20,

THOMA BIONDOLILLO, CLAIMANT
HAROLD W. ADAMS, CLAIMANT1 S ATTY,
JON S, LANG, KL IN, WOLF AND SMITH,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks board review of the referee’s order which af

f rmed TH D T RMINATION ORD R AWARDING CLAIMANT TIM LOSS TO JULY 18,
1 97 5 BUT MAKING NO AWARD FOR P RMAN NT PARTIAL DISABILITY. CLAIMANT
CONT NDS H IS  NTITL D TO TIM LOSS FROM JULY 18 TO OCTOB R 1, 1975
AND ALSO AN AWARD OF P RMAN NT DISABILITY.

Claima t is a 26 year old truck driver who we t to work i the

LATT R PART OF AUGUST 1 9 74 FOR TH  MPLOY R. FOR S V RAL MONTHS
TH R AFT R CLAIMANT NOT D LOW BACK PAIN AND INABILITY TO R LAX AND,
ON MARCH 14, 1975, H W NT TO TH  M RG NCY ROOM OF TH SAL M HOS
PITAL WH R H WAS S  N BY DR. SPADY. TH DIAGNOSIS WAS ACUT LUMBO
SACRAL SPRAIN AND PHYSICAL TH RAPY TR ATM NTS W R PR SCRIB D. DR.
SPADY ALSO DISCUSS D WITH CLAIMANT A POSSIBILITY OF R HABILITATION TO
 NABL CLAIMANT TO OBTAIN  MPLOYM NT WHICH DID NOT INVOLV B NDING
AND LIFTING ACTIVITY.

Dr. SPADY  XAMIN D CLAIMANT ON JULY 1 8 , 1 97 5 FOR A CLOSING R 
PORT AND, AT THAT TIM , STAT D H COULD NOT FIND ANY OBJ CTIV  VID NC 
OF LOW BACK TROUBL WHICH WOULD JUSTIFY CONTINU D TIM LOSS. H 
R COMM ND D THAT TH CLAIMANT COULD R TURN TO WORK AND TH CLAIM
COULD B CLOS D AS OF THAT DAT , A D T RMINATION ORD R WAS MAIL D
AUGUST 5 , 1 9 75 WH R BY CLAIMANT WAS AWARD D COMP NSATION TO T MPO
RARY TOTAL DISABILITY FROM MARCH 1 4 , 1 97 5 THROUGH JULY 1 8 , 1 97 5 .

At the request of his attor ey, claima t was see by darald E.
BOLIN, A CHIROPRACTIC PHYSICIAN, ON AUGUST I , 1 9 75 AT THAT TIM 
CLAIMANT WAS COMPLAINING OF S V R LOW BACK PAIN WHICH WAS WORS N D
BY AN ACTIVITY CAUSING SUSTAIN D POSTUR , COUGHING, SN  ZING OR STRAIN
ING. DR. BOLIN DIAGNOS D *A BI-LAT RAL ILIO-LUMBAR SPRAIN WITH 5 TH
LUMBAR MOTOR UNIT SW LLING AND A PROBABLY GRAD 1 N UROPATHY INVOLV
ING TH RIGHT 5 TH LUMBAR N RV ROOT. H R COMM ND D CHIROPRACTIC
TR ATM NT AND STAT D THAT CLAIMANT COULD NOT R TURN TO HIS ORIGINAL
TYP OF  MPLOYM NT AT THAT TIM . CLAIMANT, AT TH TIM OF TH H AR
ING WAS CONTINUING TO UND RGO TH CHIROPRACTIC, ALTHOUGH ON OCTOB R 1 ,
1 9 7 5 DR. BOLIN HAD R L AS D CLAIMANT TO A MODIFI D WORK OF A S D NTARY
NATUR LIMITING HIS LIFTING TO 35 POUNDS AND NOT SUSTAIN D,

Claima t was reexami ed by dr. spady who agai  oted little

IN TH WAY OF OBJ CTIV  VID NC TO R V AL SIGNIFICANT LOW BACK PAIN.

Claima t is  ot prese tly worki g a d has  ot worked si ce

MARCH 1 9 7 5 ALTHOUGH TH  MPLOY R HAD OFF R D HIM A PACKING JOB. H 
DID NOT LOOK INTO THIS JOB AS H F LT IT WOULD INVOLV SOM B NDING,
AND SOM LIFTING OF DISH S, LAMPS, PICTUR S,  TC. CLAIMANT HAS A
HIGH SCHOOL DIPLOMA AND HAS COMPL T D ON AND ON HALF Y ARS IN TH 
MILITARY S RVIC WH R H HAD LIMIT D  XP RI NC AS A RADIO OP RATOR.
H HAS ALSO HAD SOM  XP RI NC OP RATING A S RVIC STATION.

The referee found that when dr. spady, on july  s, 1975, declared,
cla mant s cond t on stat onary and recommended that he could re

turn TO WORK ALTHOUGH H DID NOT SP CIFY THAT THIS WOULD B R GULAR
WORK H DID KNOW TH NATUR OF CLAIMANT S R GULAR WORK. H ALSO
STAT D THAT H WAS UNABL TO FIND OBJ CTIV  VID NC JUSTIFYING
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TIME Loss. THE REFEREE CONCLUDED. THAT DR. SPADY CLEARLY 
MEANT THAT CLAIMANT COULD RETURN TO HIS REGULAR WORK AND THEREFORE 
CLAIMANT WAS NOT ENTITLED TO ~NV TIME LOSS BEYOND JULY 18 9 1975• 

FILMS WERE TAKEN OF CERTAIN ACTIVITIES INDULGED IN BY CLAIMANT 
AND 1 AFTER VIEW-ING 'THE FILM, THE REFEREE FELT THAT THEY SUPPORTED 
DRe SPADVT S CONCLUSION THAT CLAIMANT COULD RETURN TO REGULAR WORK• 

0N THE CONTENTION THAT CLAIMANT WAS ENTITLED TO AN AWARD OF 
PERMANENT DISABILITY, THE REFEREE, BASED UPON DRa SPADVT S REPORTS 
THAT CLAIMANT HAS LITTLE, IF ANY, LOW BACK PROBLEM FROM A MEDICAL 
POINT OF VIEW 1 AND ALSO UPON THE MOVIE FILM VIEWED AT THE HEARING 
WHICH SHOWED CLAIMANT PERFORMING MANY ACTIVITIES, INCLUDING BEND-
ING, STOOPING, KNEELING AND LIFTING, ALL PERFORMED SEVERAL WEEKS 
PRIOR TO CLAIM CLOSURE AND NONE OF WHICH APPARENTLY CAUSED CLAIMANT 
ANY DIFFICULTY, CONCLUDED THAT CLAIMANT HAD SUFFERED NO PERMANENT 
PARTIAL DISABILITY AND THAT THE DETERMINATION ORDER SHOULD BE AFFIRMED• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE• 

CLAIMANT" S COUNSEL IN HIS OPENING BRIEF STATES THAT FROM A LEGAL 
STANDPOINT HE RESPECTFULLY PROTESTS THE PROCEDURE WHICH WOULD ALLOW 
THE INSURANCE COMPANY TO SHOW THE TREATING PHYSICIAN MOTION PICTURES 
WITHOUT GIVING THE CLAIMANT AN OPPORTUNITY TO RESPOND AT THE CRUCIAL 
TIMEe THE BOARD FINDS NOTHING IMPROPER ABOUT SHOWING FILM TO A TREAT
ING PHVSICIAN 1 IN THIS CASE DRa S_PADY, WITHOUT ALLOWING CLAIMANT AN 
OPPORTUNITY TO RESPOND• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 2 2, 197 S IS AFFIRMED• 

WCB CASE NO. 75-1908 

MITCHELL L. WATSON, CLAIMANT 
BROWN_,_ BURT AND S~ANsor::i,. _CLAI°MANT 1 s AT·rvs. 

SOUTHER. SPAULD.ING 1 KINSEY, WILLIAMSON 

AND SCHWABE·, DEFENSE ATTVSe 

REQUEST FOR REVIEW av EMPLOYER 

MAY 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

T.HE EMPLOYER SEEKS BOARD REVIEW OF THE REFEREET S ORDER WHICH 
AWARDED CLAIMANT 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED LOW BACK 

DISABILl"rY. 

CLAIMANT IS A 2 7 VEAR OLD WORKMAN WHO SUSTAINED A COMPENSABLE 
INDUSTRIAL INJURY TO HIS LOW BACK ON NOVEMBER St 197 3 • CLAIMANT WAS 
REFERRED BY HIS FAMILY DOCTOR TO DR• SPADY, AN ORTHOPEDIC SURGEON, 
ON NOVEMBER. 2 1 1 197 3 • ON DECEMBER S, I 9 7 3 DR• SPADY, AFTER EXAMIN
ING ~LAIMANT, STATED CLAIMANT HAD SUSTAINED A SPRAIN OF THE LUMBO-

. SACRAL ·SPINE - HE RELEASED HIM THAT DAY FOR LIGHT DUTY, AFTER. 

PRESCRIBING DIMINUTION OF ACTIVITY AND THE USE OF PHYSICAL THERAPY• 

CLAIMANT WAS OFF WORK UNTIL FEBRUARY 2 St 1 974 WHEN HE WAS RE
LEASED BY DR• SPADY TO RETURN TO REGULAR WORK• . ON DECEMBER 3, 1_9 7 4 
CLAIMANT WAS FOUND TO BE MEDICALLY STATIONARY BY DRa SPADY• DR• 
SPADYT S REPORT INDICATED THAT THERE WERE NO PHYSICAL FINDINGS OF INJURY 
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CONTINU D TIM LOSS. TH R F R  CONCLUD D THAT DR. SPADY CL ARLY
M ANT THAT CLAIMANT COULD R TURN TO HIS R GULAR WORK AND TH R FOR 
CLAIMANT WAS NOT  NTITL D TO ANY TIM LOSS B YOND JULY 1 8 , 1 9 7 5 .

Films were take of certai activities i dulged i by claima t

AND, AFT R VI WING TH FILM, TH R F R  F LT THAT TH Y SUPPORT D
DR. SPADY1 S CONCLUSION THAT CLAIMANT COULD R TURN TO R GULAR WORK.

On TH CONT NTION THAT CLAIMANT WAS  NTITL D TO AN AWARD OF
P RMAN NT DISABILITY, TH R F R  , BAS D UPON DR. SPADY's R PORTS
THAT CLAIMANT HAS LITTL , IF ANY, LOW BACK PROBL M FROM A M DICAL
POINT OF VI W, AND ALSO UPON TH MOVI FILM VI W D AT TH H ARING
WHICH SHOW D CLAIMANT P RFORMING MANY ACTIVITI S, INCLUDING B ND
ING, STOOPING, KN  LING AND LIFTING, ALL P RFORM D S V RAL W  KS
PRIOR TO CLAIM CLOSUR AND NON OF WHICH APPAR NTLY CAUS D CLAIMANT
ANY DIFFICULTY, CONCLUD D THAT CLAIMANT HAD SUFF R D NO P RMAN NT
PARTIAL DISABILITY AND THAT TH D T RMINATION ORD R SHOULD B AFFIRM D.

The board, on de novo rev ew, aff rms the f nd ngs and CONCLU
SIONS OF TH R F R  .

Claima t* s cou sel i his ope i g brief states that from a legal

STANDPOINT H R SP CTFULLY PROT STS TH PROC DUR WHICH WOULD ALLOW
TH INSURANC COMPANY TO SHOW TH TR ATING PHYSICIAN MOTION PICTUR S
WITHOUT GIVING TH CLAIMANT AN OPPORTUNITY TO R SPOND AT TH CRUCIAL
TIM . TH BOARD FINDS NOTHING IMPROP R ABOUT SHOWING FILM TO A TR AT
ING PHYSICIAN, IN THIS CAS DR. SPADY, WITHOUT ALLOWING CLAIMANT AN
OPPORTUNITY TO R SPOND.

ORD R

The order of the referee d ted December 22, 197 is  ffirmed.

WCB CAS NO. 75-1908 MAY 24, 1976

MITCH LL L. WATSON, CLAIMANT
BROWN, BURT AND SWANSON, CLAIMANT1 S ATTYS.

SOUTH R. SPAULDING, KINS Y, WILLIAMSON
AND SCHWAB , D F NS ATTYS.

R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members wilso a d moore.

The employer seeks board review of the referee s order which
AWARD D CLAIMANT 96 D GR  S FOR 3 0 P R C NT UNSCH DUL D LOW BACK
DISABILITY.

Claima t is a 27 year old workma who sustai ed a compe sable

INDUSTRIAL INJURY TO HIS LOW BACK ON NOV MB R 5 , 1 973 . CLAIMANT WAS
R F RR D BY HIS FAMILY DOCTOR TO DR. SPADY, AN ORTHOP DIC SURG ON,
ON NOV MB R 2 1 , 1 973 . ON D C MB R 5 , 1 9 73 DR. SPADY, AFT R  XAMIN
ING CLAIMANT, STAT D CLAIMANT HAD SUSTAIN D A SPRAIN OF TH LUMBO
SACRAL SPIN H R L AS D HIM THAT DAY FOR LIGHT DUTY, AFT R
PR SCRIBING DIMINUTION OF ACTIVITY AND TH US OF PHYSICAL TH RAPY.

Cla mant was off work unt l February 25, 1974 when he was re

leased BY DR. SPADY TO R TURN TO R GULAR WORK. ON D C MB R 3, 19 74
CLAIMANT WAS FOUND TO B M DICALLY STATIONARY BY DR. SPADY. DR.
SPADY* S R PORT INDICAT D THAT TH R W R NO PHYSICAL FINDINGS OF INJURY
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HE NOTED CONTINUED SUBJECTIVE SYMPTOMATOLOGY INCLUDING BACK PAIN 
WHEN CLAIMANT DROVE LONG DISTANCES OR SAT FOR A PROLONGED PERIOD OF 

TIME AND ALSO DISCOMFORT WHEN HE ASSUMED A FORWARD BENT POSITION OR 
ATTEMPTED TO DO ANY LIFTING 0 THE CLAIM WAS CLOSED BY DETERMINATION 

ORDER MAILED OCTOBER 22 • 1974 WHICH AWARDED CLAIMANT TIME LOSS FROM 
DECEMBER 7 • 1973 THROUGH FEBRUARY 2 4, 197 4 BUT AWARDED NO COMPEN
SATION FOR PERMANENT PARTIAL DISABILITY 0 

CLAIMANT CONTINUED TO WORK FROM FEBRUARY 24, 1974 UNTIL JANUARY 
15 1 1975 AT THE SAME JOB HE HAD AT THE TIME HE WAS INJURED0 THIS 

JOB REQUIRED CLAIMANT TO STAND ON HIS FEET FOR AN 8 HOUR PERIOD 0 CLAIM

ANT TESTIFIED THAT HIS BACK CONTINUOUSLY WORSENED DURING THAT PERIOD 

OF TIME UNTIL ON JANUARY 15 1 197 5 IT WAS SO BAD THAT HE COULD NO LONGER 
CONTINUE TO WORK 0 DURING THIS PERIOD CLAIMANT MISSED ONLY A FEW DAYS 

FROM WORK - HE TESTIFIED THAT HE TRIED TO STAY ON THE JOB AS MUCH AS 
POSSIBLE AND PERHAPS WORKED SOMETIMES WHEN HE SHOULD NOT HAVE DONE 

so. 

0N SEPTEMBER 16 1 I 9 74 CLAIMANT HAD BEEN EXAMINED BY HIS FAMILY 
PHYSIC IAN FOR THE PURPOSE OF PART IC I PAT ING IN AN AAU BOXING TOURNAMENT• 
DR 0 REID REPORTED THAT CLAIMANT'S ORTHOPEDIC STATUS WAS NORMAL BUT 

FOR DEFORMITY OF THE RIGHT FOOT AND HE APPROVED CLAIMANT FOR PARTICI
PATION IN SUCH SPORTS AS BASEBALL, BASKETBALL, CROSS COUNTRY, FOOT
BALL, GOLF, GYMNASTICS, SWIMMING, SOCCER, TENNIS 1 TRACK AND FIELD 1 

WRESTLING AND BOXING 0 CLAIMANT PARTICIPATED IN THE AAU BOXING TOUR
NAMENT WHERE HE BOXED TWO MATCHES 0 

ON JANUARY I 5 1 1975 CLAIMANT HURT HIS BACK WHILE MOVING SOME 
FURNITURE AT HOME - HE IMMEDIATELY REPORTED THIS TO HIS FAMILY PHY
SICIAN, DR 0 REID AND 1 ON JANUARY 3 1 • 197 5 1 FILED A NON-OCCUPATIONAL 
CLAIM WITH JOHN HANCOCK INSURANCE WHEREIN HE DESCRIBED HIS DISABILITY 
AS OCCURRING AS HE WAS 'LIFTING FURNITURE AT HOME 0 ' HE INDICATED ON 
THAT CLAIM THAT HE DID NOT INTEND TO PRESENT A CLAIM FOR WORKMEN'S 
COMPENSATION 0 DR 0 SPADY EXAMINED CLAIMANT TWICE IN JANUARY 1975 AND 
NOTED THAT THE INJURY DID NOT ARISE OUT OF CLAIMANT'S EMPLOYMENT, 
HE ESTIMATED CLAIMANT WOULD BE ABLE TO RETURN TO WORK ABOUT ONE WEEK 

FROM THE LAST EXAMINATION (JANUARY 31 1 1975) 0 IN FEBRUARY 1975 CLAIM-
ANT MADE A TEN DAY AUTOMOBILE TRIP TO LOS ANGELES, DOING ALL OF THE 

DRIVING HIMSELF 0 

0N MAY 7 1 1 975 CLAIMANT REQUESTED A HEARING ON THE DETERMINA
TION ORDER AND WAS EXAMINED BY DR 0 CHERRY ON JULY 24 1 1975 FOR THE 

PURPOSE OF PURSUING HIS CLAIM 0 IN A REPORT DATED JULY 3 0 1 t 9 7 5 1 DR 0 

CHERRY COMMENTED ON THE MEDICAL HISTORY TAKEN FROM CLAIMANT AND CON
CLUDED SIMPLY THAT CLAIMANT HAD SUFFERED A LOW BACK STRAIN DUE TO 
AN INDUSTRIAL INJURY AND INFERRED THAT THE CLAIMANT COULD NOT RETURN 
TO HIS FORMER OCCUPATION BUT THAT HE COULD DO LIGHT WORK IF IT COULD 
BE MADE AVAILABLE TO HIM 0 DR 0 CHERRY ADMITTED ON CROSS EXAMINATION 
BY THE EMPLOYER THAT THE ONLY BASIS HE HAD FOR THE COMMENTS WHICH 
HE HAD MADE FOLLOWING HIS EXAMINATION OF CLAIMANT ON JULY 24, t 975 

WAS THE HISTORY RELATED TO HIM BY THE CLAIMANT - HE ALSO INDICATED 
THAT HE WAS NOT AWARE OF THE FURNITURE LIFTING INCIDENT OF JANUARY 15 1 

1975. 

THE REFEREE FOUND THAT THE RECORD REVEALED ANOMALIES WHICH 
RAISED SERIOUS QUESTIONS AS TO CLAIMANT'S CREDIBILITY AND AS TO THE 

BONA FIDES OF HIS. CLAIM, HOWEVER, HE WAS NOT PERSUADED THAT THE 
CLAIM WAS MERITLESS OR THAT CLAIMANT WAS NOT A CREDIBLE WITNESS0 

HE FELT THE RECORD SUPPORTED A CONCLUSION THAT CLAIMANT• S PRESENT 
DISABILITY WAS A CAUSAL RESULT OF THE INDUSTRIAL INJURY AND THAT THE 

FURNITURE MOVING INCIDENT WAS NOT A NEW INTERVENING CAUSE OF DISABILITY. 

THE REFEREE FURTHER CONCLUDED THAT CLAIMANT HAD SUSTAINED A 
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BUT H NOT D CONTINU D SUBJ CTIV SYMPTOMATOLOGY INCLUDING BACK PAIN
WH N CLAIMANT DROV LONG DISTANC S OR SAT FOR A PROLONG D P RIOD OF
TIM AND ALSO DISCOMFORT WH N H ASSUM D A FORWARD B NT POSITION OR
ATT MPT D TO DO ANY LIFTING. TH CLAIM WAS CLOS D BY D T RMINATION
ORD R MAIL D OCTOB R 22, 1 974 WHICH AWARD D CLAIMANT TIM LOSS FROM
D C MB R 7 , 1 9 73 TH ROUGH F B RUARY 2 4 , 1 974 BUT AWARD D NO COMP N
SATION FOR P RMAN NT PARTIAL DISABILITY.

Cla mant cont nued to work from February 24, 1974 unt l January

1 5 , 1 97 5 AT TH SAM JOB H HAD AT TH TIM . H WAS INJUR D. THIS
JOB R QUIR D CLAIMANT TO STAND ON HIS F  T FOR AN 8 HOUR P RIOD. CLAIM
ANT T STIFI D THAT HIS BACK CONTINUOUSLY WORS N D DURING THAT P RIOD
OF TIM UNTIL ON JANUARY 1 5 , 1 97 5 IT WAS SO BAD THAT H COULD NO LONG R
CONTINU TO WORK. DURING THIS P RIOD CLAIMANT MISS D ONLY A F W DAYS
FROM WORK H T STIFI D THAT H TRI D TO STAY ON TH JOB AS MUCH AS
POSSIBL AND P RHAPS WORK D SOM TIM S WH N H SHOULD NOT HAV DON 
SO.

On S PT MB R 1 6 , 1 9 74 CLAIMANT HAD B  N  XAMIN D BY HIS FAMILY

PHYSICIAN FOR TH PURPOS OF PARTICIPATING IN AN AAU BOXING TOURNAM NT.
DR. R ID R PORT D THAT CLAIMANT'S ORTHOP DIC STATUS WAS NORMAL BUT
FOR D FORMITY OF TH RIGHT FOOT AND H APPROV D CLAIMANT FOR PARTICI
PATION IN SUCH SPORTS AS BAS BALL, BASK TBALL, CROSS COUNTRY, FOOT
BALL, GOLF, GYMNASTICS, SWIMMING, SOCC R, T NNIS, TRACK AND FI LD,
WR STLING AND BOXING. CLAIMANT PARTICIPAT D IN TH AAU BOXING TOUR
NAM NT WH R H BOX D TWO MATCH S.

On JANUARY 1 5 , 1 9 75 CLAIMANT HURT HIS BACK WHIL MOVING SOM 

FURNITUR AT HOM H IMM DIAT LY R PORT D THIS TO HIS FAMILY PHY
SICIAN, DR. R ID AND, ON JANUARY 3 1 , 1 9 75 , FIL D A NON OCC UPAT IONAL
CLAIM WITH JOHN HANCOCK INSURANC WH R IN H D SCRIB D HIS DISABILITY
AS OCCURRING AS H WAS 'LIFTING FURNITUR AT HOM . H INDICAT D ON
THAT CLAIM THAT H DID NOT INT ND TO PR S NT A CLAIM FOR WORKM N S
COMP NSATION. DR. SPADY  XAMIN D CLAIMANT TWIC IN JANUARY 1 97 5 AND
NOT D THAT TH INJURY DID NOT ARIS OUT OF CLAIMANT S  MPLOYM NT,
H  STIMAT D CLAIMANT WOULD B ABL TO R TURN TO WORK ABOUT ON W  K
FROM TH LAST  XAMINATION (JANUARY 3 1 , 1 9 7 5 ). IN F BRUARY 1 9 7 5 CLAIM
ANT MAD A T N DAY AUTOMOBIL TRIP TO LOS ANG L S, DOING ALL OF TH 
DRIVING HIMS LF.

On MAY 7 , 1 975 CLAIMANT R QU ST D A H ARING ON TH D T RMINA
TION ORD R AND WAS  XAMIN D BY DR. CH RRY ON JULY 24 , 1 97 5 FOR TH 
PURPOS OF PURSUING HIS CLAIM. IN A R PORT DAT D JULY 3 0 , 1 97 5 , DR.
CH RRY COMM NT D ON TH M DICAL HISTORY TAK N FROM CLAIMANT AND CON
CLUD D SIMPLY THAT CLAIMANT HAD SUFF R D A LOW BACK STRAIN DU TO
AN INDUSTRIAL INJURY AND INF RR D THAT TH CLAIMANT COULD NOT R TURN
TO HIS FORM R OCCUPATION BUT THAT H COULD DO LIGHT WORK IF IT COULD
B MAD AVAILABL TO HIM. DR. CH RRY ADMITT D ON CROSS  XAMINATION
BY TH  MPLOY R THAT TH ONLY BASIS H HAD FOR TH COMM NTS WHICH
H HAD MAD FOLLOWING HIS  XAMINATION OF CLAIMANT ON JULY 24 , 1 97 5
WAS TH HISTORY R LAT D TO HIM BY TH CLAIMANT H ALSO INDICAT D
THAT H WAS NOT AWAR OF TH FURNITUR LIFTING INCID NT OF JANUARY 1 5 ,
1 975 .

The referee fou d that the record revealed a omalies which
RAIS D S RIOUS QU STIONS AS TO CLAIMANT S CR DIBILITY AND AS TO TH 
BONA FID S OF HIS CLAIM, HOW V R, H WAS NOT P RSUAD D THAT TH 
CLAIM WAS M RITL SS OR THAT CLAIMANT WAS NOT A CR DIBL WITN SS.
H F LT TH R CORD SUPPORT D A CONCLUSION THAT CLAIMANT S PR S NT
DISABILITY WAS A CAUSAL R SULT OF TH INDUSTRIAL INJURY AND THAT TH 
FURNITUR MOVING INCID NT WAS NOT A N W INT RV NING CAUS OF DISABILITY.

The referee further concluded th t cl im nt h d sust ined  
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OF WAGE EARNING CAPACITY AS A RESULT OF HIS PERMANENT DISABILITY 
AND WAS ENTITLED TO AN AWARD OF 96 DEGREES TO COMPENSATE HIM FOR 
SUCH LOSS• 

THE BOARD 1 ON DE NOVO REVIEW, FINDS NO EVIDENCE EITHER MEDICAL 
OR LAY, WHICH WOULD SUPPORT CLAIMANT'S CLAIM. TO THE CONTRARY, THIS 

EVIDENCE INDICATES THAT CLAIMANT WAS RETURNED TO A MEDICALLY STATION
ARY I NON-DISABLED STATE AS OF FEBRUARY 2 5 • 1 9 7 4 AND THAT CLAIMANT'S 
CONDITION CONTINUED IN THIS STATE UNINTERRUPTED UNTIL HE SUSTAINED AN 

OFF-THE-JOB INJURY WHILE LIFTING FURNITURE AT HOME ON JANUARY 1 5 • 197 5 • 
THE PHYSICIAN MOST CLOSELY CONNECTED WITH CLAIMANT'S BACK CONDITION 

WAS DR 0 SPADY WHO RELEASED CLAIMANT TO RETURN TO REGULAR WORK ON 

FEBRUARY 2 5 1 197 4 AND DID NOT SEE CLAIMANT AGAIN UNTIL, AT THE REQUEST 

OF THE EMPLOYER IN SEPTEMBER OF THAT YEAR, HE PERFORMED A CLOSING 

EXAMINATION 0 AT NO Tl ME BETWEEN FEBRUARY 2 5 t 197 4 AND JANUARY 1 7 t 

1 975 DID CLAIMANT SEE DR 0 SPADY OR ANY OTHER DOCTOR FOR BACK SYMPTOMS. 

DR 0 SPADY' S CLOSING EXAMINATION SHOWED NO VERIFIABLE PHYSICAL IMPAIR

MENT0 THE BOARD CONCLUDES THAT CLAIMANT HAS FAILED TO PROVE BY A 
PREPONDERANCE OF THE EVIDENCE THAT HE HAS SUFFERED ANY DISABILITY FROM 

HIS INDUSTRIAL INJURY OF NOVEMBER 5 t 1973, THAT HE HAS SUSTAINED NO 
LOSS IN HIS EARNING CAPACITY AS A RESULT OF SUCH INJURY AND, THEREFORE, 

THE DETERMINATION ORDER WHICH AWARDED CLAIMANT COMPENSATION FOR 

TEMPO RARY TOTAL DISABILITY FROM DECEMBER 7 t 1 9 7 3 THROUGH FEBRUARY 2 4 • 
1 974 SHOULD BE AFFIRMED 0 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 1 3 • 1 9 7 5 IS REVERSE Do 

THE DETERMINATION ORDER MAILED OCTOBER 22, 1974 IS AFFIRMED 0 

WCB CASE NO. 75-1120 

ARTHUR MATHERLY, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER 1 

CLAIMANT'S ATTYS, 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

MAY 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AFFIRMED THE DETERMINATION ORDERS MAILED MARCH 11 1 1975 AWARD
ING CLAIMANT NO ADDITIONAL PERMANENT•PARTIAL DISABILITY COMPENSATION 
IN EXCESS OF THAT GRANTED BY PREVIOUS DETERMINATION ORDERS WHICH 

TOTALED 40 PER CENT LOSS RIGHT LEG AND TEMPORARY TOTAL DISABILITY 
FROM OCTOBER 9 1 1973 THROUGH FEBRUARY 10, 1975 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS RIGHT KNEE ON 
FEBRUARY 4 • 1975 • DR• BROWN 1 WHO EXAMINED CLAIMANT ON FEBRUARY 1 6 • 
197 0 WAS OF THE OPINION THAT CLAIMANT HAD A DUAL PROBLEM INVOLVING 

HIS RIGHT LEG - (I) THE INJURY TO THE LIGAMENTOUS STRUCTURES OF THE 

RIGHT KNEE AND (2) THE VASCULAR PROBLEM OF THE RIGHT LEG• THERE WAS 
NO COMMON TRAUMATIC ETIOLOGICAL FACTOR0 ON JUNE 12 • 1970 CLAIMANT 
WAS· SEEN BY DR 0 PALUSKAe AN ORTHOPEDIC SURGEON - X-RAYS SHOWED NO 
EVIDENCE OF RECENT FRACTURE 0.R TRAUMA BUT D.ID REVEAL DIFFUSED AND 
MODERATE DEGENERATIVE ARTHRITIS OF BOTH KNEE JOINT AND THE PATELLA• 
DR 0 PALUSKA CONSIDERED CLAIMANT MEDICALLY STATIONARY AS OF AUGUST Z 8 • 
197 0 - HE FOUND NO RELATIONSHIP BETWEEN THE PERIPHERAL VASCULAR DI

SEASE AND THE INDUSTRIAL INJURY AND CONCLUDED THERE WOULD NOT BE ANY 
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LOSS OF WAG  ARNING CAPACITY AS A R SULT OF HIS P RMAN NT DISABILITY
AND WAS  NTITL D TO AN AWARD OF 96 D GR  S TO COMP NSAT HIM FOR
SUCH LOSS.

The board, o de  ovo review, fi ds  o evide ce either medical
OR LAY, WHICH WOULD SUPPORT CLAIMANT1 S CLAIM. TO TH CONTRARY, THIS
 VID NC INDICAT S THAT CLAIMANT WAS R TURN D TO A M DICALLY STATION
ARY, NON-DISABL D STAT AS OF F BRUARY 2 5 , 1 974 AND THAT CLAIMANT1 S
CONDITION CONTINU D IN THIS STAT UNINT RRUPT D UNTIL H SUSTAIN D AN
OFF-TH -JOB INJURY WHIL LIFTING FURNITUR AT HOM ON JANUARY 1 5 , 1 9 75 .
TH PHYSICIAN MOST CLOS LY CONN CT D WITH CLAIMANT'S BACK CONDITION
WAS DR. SPADY WHO R L AS D CLAIMANT TO R TURN TO R GULAR WORK ON
F BRUARY 2 5 , 1 974 AND DID NOT S  CLAIMANT AGAIN UNTIL, AT TH R QU ST
OF TH  MPLOY R IN S PT MB R OF THAT Y AR, H P RFORM D A CLOSING
 XAMINATION. AT NO TIM B TW  N F BRUARY 2 5 , 1 974 AND JANUARY 1 7 ,
1 975 DID CLAIMANT S  DR. SPADY OR ANY OTH R DOCTOR FOR BACK SYMPTOMS.
DR. SPADY1 S CLOSING  XAMINATION SHOW D NO V RIFIABL PHYSICAL IMPAIR
M NT. TH BOARD CONCLUD S THAT CLAIMANT HAS FAIL D TO PROV BY A
PR POND RANC OF TH  VID NC THAT H HAS SUFF R D ANY DISABILITY FROM
HIS INDUSTRIAL INJURY OF NOV MB R 5 , 1 973 , THAT H HAS SUSTAIN D NO
LOSS IN HIS  ARNING CAPACITY AS A R SULT OF SUCH INJURY AND, TH R FOR ,
TH D T RMINATION ORD R WHICH AWARD D CLAIMANT COMP NSATION FOR
T MPORARY TOTAL DISABILITY FROM D C MB R 7 , 1 973 THROUGH F BRUARY 24,
1 974 SHOULD B AFFIRM D.

ORD R

The order of the referee d ted November 13, 197 is reversed.

The determin tion order m iled October 22, 1974 is  ffirmed.

WCB CAS NO. 75-1120 MAY 24, 1976

ARTHUR MATH RLY, CLAIMANT
 MMONS, KYL , KROPP AND KRYG R,

cla mant s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks review by the board of the referee s order

WHICH AFFIRM D TH D T RMINATION ORD RS MAIL D MARCH 1 1 , 1 975 AWARD
ING CLAIMANT NO ADDITIONAL P RMAN NT ■ PART IAL DISABILITY COMP NSATION
IN  XC SS OF THAT GRANT D BY PR VIOUS D T RMINATION ORD RS WHICH
TOTAL D 4 0 P R C NT LOSS RIGHT L G AND T MPORARY TOTAL DISABILITY
FROM OCTOB R 9 , 1 9 7 3 THROUGH F BRUARY 1 0 , 1 97 5 .

Cla mant suffered a compe sable i jury to his right k ee o 

F BRUARY 4 , 1 9 75 . DR, BROWN, WHO  XAMIN D CLAIMANT ON F BRUARY 16,
1 97 0 WAS OF TH OPINION THAT CLAIMANT HAD A DUAL PROBL M INVOLVING
HIS RIGHT L G (l) TH INJURY TO TH LIGAM NTOUS STRUCTUR S OF TH 
RIGHT KN  AND (2) TH VASCULAR PROBL M OF TH RIGHT L G. TH R WAS
NO COMMON TRAUMATIC  TIOLOGICAL FACTOR. ON JUN 1 2 , 1 970 CLAIMANT
WAS S  N BY DR. PALUSKA, AN ORTHOP DIC SURG ON X-RAYS SHOW D NO
 VID NC OF R C NT FRACTUR OR TRAUMA BUT DID R V AL DIFFUS D AND
MOD RAT D G N RATIV ARTHRITIS OF BOTH KN  JOINT AND TH PAT LLA.
DR. PALUSKA CONSID R D CLAIMANT M DICALLY STATIONARY AS OF AUGUST 28,
1 97 0 H FOUND NO R LATIONSHIP B TW  N TH P RIPH RAL VASCULAR DI
S AS AND TH INDUSTRIAL INJURY AND CONCLUD D TH R WOULD NOT B ANY

1 5 4
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.OF MOTION DUE TO THE LIGAMENTOUS STRAIN OF THE KNEE• DR• GAISER 9 

VASCULAR SURGEON, AGREED WITH DR• PALUSKA• 

A KNEE ARTHROTOMY PERFORMED ON OCTOBER 7 1 1972 REVEALED A TEAR 
OF THE LATERAL MENISCUS• DR• PALUSKA RECOMMENDED A VIGOROUS EXER
CISE PROGRAM 9 HOWEVER 9 BV NOVEMBER I 972. CLAIMANTY S CONDITION HAD NOT 
SIGNIFICANTLY IMPROVED AND DR• PALUSKA CONCLUDED THAT CLAIMANT WOULD 
CONTINUE TO HAVE DEGENERATIVE ARTHRITIS IN HIS KNEE WHICH WOULD BECOME 
MORE SYMPTOMATIC WITH AGE• 

OR. BROWN REFERRED CLAIMANT TO DR• RINEHART 9 RHEUMATOLOGIST 9 

ON APRIL IO 9 I 9 7 3 • DR• RINEHART FELT CLAIMANTY S CONDITION WAS CAUSED 
OR AGGRAVATED BY HIS INDUSTRIAL INJURY 9 AT LEAST IN PART 9 AS THE PICTURE 
PRESENTED WAS A CHRONOLOGICAL CONTINUOUS MUSCULOSKELETAL DISORDER 

BEGINNING WITH A TRAUMATIC JOINT DAMAGE PROGRESSING TO AUTOIMMUN1~-
ZATION AND THE RHEUMATOID STATEo - . 

0N DECEMBER I 1, 1973 DR• PALUSKA AGAIN SAW CLAl'·IIANT WHOSE 
GENERAL CONDITION .HAD DETERIORATED AND DR• PALUSKAY S IMPRESSION WAS 

· THAT CLAIMANT HAD DEGENERATIVE OSTEOARTHRITIS OF THE LEFT KNEE WITH 
ASSOCIATED ADVANCE RHEUMATOID DISEASE 9 THAT CLAIMANTY S CONDITION 
HAD BEEN WORSENED BY THE PRESENCE OF THE GENERALIZED RHEUMATOID 
DISEASE• HE CONSIDERED CLAIMANT PERMANENTLY AND TOTALLY DISABLED 
AS A RESULT OF THE RHEUMATOID ARTHRITIS• 

CLAIMANT FILED A CLAIM FOR AGGRAVATION, RELYING UPON DR• 
RINEHARTY S REPORTS• THE CLAIM WAS REMANDED, AFTER. A HEARING, TO 
BE ACCEPTED FOR COMPENSATION AS PROVIDED BY LAW AND FOR ANY TREAT
MENT GIVEN OR RECOMMENDED BY DR 0 RINEHART WHICH HE DETERMINED IS 
MEDICALLY CAUSED OR AGGRAVATED BY THE FEBRUARY 4, t 9 7 0 INJURY. ON 
OCTOBER 7 t 1974 THE BOARD MODIFIED THE REFEREEY S ORDER TO LIMIT THE 
FUND~ S LIABILITY ON REMAND TO COMPENSATION AND TREATMENT WHICH WAS 
NECESSITATED BY REASON OF THE COMPENSABLE AGGRAVATION OF CLAIMANTY S 
RIGHT KNEE INJURY OF FEBRUARY 4, 1970• 

CLAIMANT WAS EXAM I.NED ON DECEMBER 1 9 t I 9 7 4 BY DRe PASQUESI• 
AT THAT TIME CLAIMANT WAS DISABLED ON THE BASIS OF RHEUMATOID ARTH
RITIS RATHER THAN TRAUMA AND DR• PASQUESI FELT THAT FROM AN ORTHO
PEDIC STANDPOINT RELATED TO CLAIMANTY S INDUSTRIAL INJURY CLAIMANT 
WAS MEDICALLY STATIONARY AND PROBABLY HAD BEEN SO FOR SEVERAL YEARS• 
ON JULY 2 4, t 9 7 S DR• ROSENBAUM EXAMINED CLAIMANT WHOSE HANDS SHOWED 
SIGNS OF CHARACTERISTIC RHEUMATOID ARTHRITIS WI.TH INVOLVEMENT OF THE 
ELBOWS 9 WRIST, KNEE, FEET AND ANKLE Se DRe ROSENBAUM AGREED WITH 
DRe RINEHART THAT THE DIAGNOSIS WAS RHEUMATOID ARTHRITIS• RHEUMATOID 
ARTHRITIS IS A DISEASE, NOT AN INDUSTRIAL ACCIDENT AND IT CANNOT BE 
CAUSED BY AN ACCIDENT. RHEUMATOID ARTHRITIS CAN BE CAUSALLY RELATED 
TO STRESS, EMOTIONAL TENSION AND-OR STRAIN, HOWEVER, IF THE ACCIDENT 
IN ITSELF WERE TO BE A PRECIP_ITATING OR AGGRAVATING CAUSE THE ACCIDENT 
WOULD HAVE HAD TO HAVE OCCURRED WITHIN A VERY SHORT TIME AFTER THE 
STRESS 9 STRAIN OR EMOTI_ONAL TENSION IN ORDER TO INDICATE A CAUSAL 

RELATIONSHIP• 

CLAIMANT CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED AS A 
RESULT OF HIS INDUSTRIAL INJURY OR, IN THE ALTERNATIVE, THAT HE IS 
ENTITLED TO A GREATER AWARD FOR HIS PERMANENT PAR-C:IAL DISABILITV0 HE 
BASED HIS CONTENTION PRIMARILY ON THE FACT THAT THE RHEUMATOID ARTH
RITIS IN HIS RIGHT KNEE WHICH WAS ORDERED ACCEPTED BY THE BOARD HAS 
SPREAD THROUGHOUT HIS BODY AND FURTHER THAT IT IS THE STRESS, STRAIN 
AND EMOTIONAL TENSION WHICH FOLLOWED HIS INDUSTRIAL INJURY THAT IS 

THE BASIC CAUSAL FACTOR• 

. 80TH DR• PASQUESI AND DRe PALUSKA WERE OF THE OPINION THAT CLAIM-
ANTY S CONDITION WAS DUE SOLELY TO HIS RHEUMATOID DISEASE AND NOT TO 
THE INDUSTRIAL INJURY - NEITHER DISPUTES THE FACT THAT CLAIMANT HAS 
RHEUMATOID ARTHRITIS• 

-t 55-

LOSS OF MOTION DU TO TH LIGAM NTOUS STRAIN OF TH KN  . DR. GAIS R,
VASCULAR SURG ON, AGR  D WITH DR. PALUSKA.

A KN  ARTHROTOMY P RFORM D ON OCTOB R 7, 1 972 R V AL D A T AR

OF TH LAT RAL M NISCUS. DR. PALUSKA R COMM ND D A VIGOROUS  X R
CIS PROGRAM, HOW V R, BY NOV MB R 1 972 CLAIMANT S CONDITION HAD NOT
SIGNIFICANTLY IMPROV D AND DR. PALUSKA CONCLUD D THAT CLAIMANT WOULD
CONTINU TO HAV D G N RATIV ARTHRITIS IN HIS KN  WHICH WOULD B COM 
MOR SYMPTOMATIC WITH AG .

Dr. BROWN R F RR D CLAIMANT TO DR. RIN HART, RH UMATOLOGIST,
ON APRIL 1 0 , 1 9 73 . DR. RIN HART F LT CLAIMANT S CONDITION WAS CAUS D
OR AGGRAVAT D BY HIS INDUSTRIAL INJURY, AT L AST IN PART, AS TH PICTUR 
PR S NT D WAS A CHRONOLOGICAL CONTINUOUS MUSCULOSK L TAL DISORD R
B GINNING WITH A TRAUMATIC JOINT DAMAG PROGR SSING TO AUTOIMMUNI
ZATION AND TH RH UMATOID STAT .

On D C MB R 1 1 , 1 973 DR. PALUSKA AGAIN SAW CLAIMANT WHOS 
G N RAL CONDITION HAD D T RIORAT D AND DR. PALUSKA* S IMPR SSION WAS
THAT CLAIMANT HAD D G N RATIV OST OARTHRITIS OF TH L FT KN  WITH
ASSOCIAT D ADVANC RH UMATOID DIS AS , THAT CLAIMANT S CONDITION
HAD B  N WORS N D BY TH PR S NC OF TH G N RALIZ D RH UMATOID
DIS AS . H CONSID R D CLAIMANT P RMAN NTLY AND TOTALLY DISABL D
AS A R SULT OF TH RH UMATOID ARTHRITIS.

Claima t filed a claim for aggravatio , relyi g upo dr.
RIN HART'S R PORTS. TH CLAIM WAS R MAND D, AFT R A H ARING, TO
B ACC PT D FOR COMP NSATION AS PROVID D BY LAW AND FOR ANY TR AT
M NT GIV N OR R COMM ND D BY DR. RIN HART WHICH H D T RMIN D IS
M DICALLY CAUS D OR AGGRAVAT D BY TH F BRUARY 4 , 1 970 INJURY. ON
OCTOB R 7 , 1 97 4 TH BOARD MODIFI D TH R F R  'S ORD R TO LIMIT TH 
FUND S LIABILITY ON R MAND TO COMP NSATION AND TR ATM NT WHICH WAS
N C SSITAT D BY R ASON OF TH COMP NSABL AGGRAVATION OF CLAIMANT'S
RIGHT KN  INJURY OF F BRUARY 4 , 1 97 0.

Cla mant was exam ned on December 19,  974 by dr. pasques .
AT THAT TIM CLAIMANT WAS DISABL D ON TH BASIS OF RH UMATOID ARTH
RITIS RATH R THAN TRAUMA AND DR. PASQU SI F LT THAT FROM AN ORTHO
P DIC STANDPOINT R LAT D TO CLAIMANT S INDUSTRIAL INJURY CLAIMANT
WAS M DICALLY STATIONARY AND PROBABLY HAD B  N SO FOR S V RAL Y ARS,
ON JULY 2 4 , 1 97 5 DR. ROS NBAUM  XAMIN D CLAIMANT WHOS HANDS SHOW D
SIGNS OF CHARACT RISTIC RH UMATOID ARTHRITIS WITH INVOLV M NT OF TH 
 LBOWS, WRIST, KN  , F  T AND ANKL S. DR. ROS NBAUM AGR  D WITH
DR. RIN HART THAT TH DIAGNOSIS WAS RH UMATOID ARTHRITIS. RH UMATOID
ARTHRITIS IS A DIS AS , NOT AN INDUSTRIAL ACCID NT AND IT CANNOT B 
CAUS D BY AN ACCID NT. RH UMATOID ARTHRITIS CAN B CAUSALLY R LAT D
TO STR SS,  MOTIONAL T NSION AND-OR STRAIN, HOW V R, IF TH ACCID NT
IN ITS LF W R TO B A PR CIPITATING OR AGGRAVATING CAUS TH ACCID NT
WOULD HAV HAD TO HAV OCCURR D WITHIN A V RY SHORT TIM AFT R TH 
STR SS, STRAIN OR  MOTIONAL T NSION IN ORD R TO INDICAT A CAUSAL
R LATIONSHIP.

Claima t co te ds he is perma e tly a d totally disabled as a
R SULT OF HIS INDUSTRIAL INJURY OR, IN TH ALT RNATIV , THAT H IS
 NTITL D TO A GR AT R AWARD FOR HIS P RMAN NT PARTIAL DISABILITY. H 
BAS D HIS CONT NTION PRIMARILY ON TH FACT THAT TH RH UMATOID ARTH
RITIS IN HIS RIGHT KN  WHICH WAS ORD R D ACC PT D BY TH BOARD HAS
SPR AD THROUGHOUT HIS BODY AND FURTH R THAT IT IS TH STR SS, STRAIN
AND  MOTIONAL T NSION WHICH FOLLOW D HIS INDUSTRIAL INJURY THAT IS
TH BASIC CAUSAL FACTOR.

Both dr. pasquesi a d dr. paluska were of the opi io that claim
ant s CONDITION WAS DU SOL LY TO HIS RH UMATOID DIS AS AND NOT TO
TH INDUSTRIAL INJURY N ITH R DISPUT S TH FACT THAT CLAIMANT HAS
RH UMATOID ARTHRITIS.
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REFEREE CORRECTLY STATED THAT COMPENSATION CANNOT BE 
AWARDED UNLESS THERE IS COMPETENT EVIDENCE THAT A MEDICAL-CAUSAL 
RELATIONSHIP EXISTS BETWEEN THE EMPLOYMENT AND THE ALLEGED DISA
BILITY - THE POSSIBILITY THAT THERE IS A RELATIONSHIP IS NOT ENOUGH• 
MEDICAL EVIDENCE MUST SHOW WITH REASONABLE CERTAINTY THAT THEY ARE 
RELATED• RELIANCE ON LAV TESTIMONY AND ADMINISTRATIVE EXPERTISE IS 
NOT .JUSTIFIED WHEN THE MEDICAL QUESTION IS A COMPLICATED ONE AS IT IS 
IN THE PRESENT CASE IT MUST BE PLACED ON THE OPINION EXPRESSED BY 
MEDICAL EXPERTS• NEITHER DRe PALUSKA NOR DR• PASQUESI COULD FIND T.HE 
MEDICAL-CAUSAL RE::LATIONSHIP BETWEEN THE RHEUMATOID ARTHRITIS ANO 
THE INDUSTRIAL IN.JURY ANO ORe ROSENBAUM, AFTER CONSIDERING THE STRESS
STRAIN ANO EMOTIONAL TE;NSION FACTORS, COULD NOT1 IN THIS PARTICULAR 
CASE 1 FINO A MEDICAL-CAUSAL RELATIONSHIP• BASED UPON THE ENTIRE 
RECORD 1 THE REFEREE CONCLUDED THE CLAIMANT HAO FAILED TO ESTAB.LISH 
MEDICAL CAUSATION BY A PREPONDERANCE OF THE EVIDENCE• 

W1TH RESPECT TO CLAIMANT'S CONTENTION THAT HE WAS ENTITLED TO 
A LARGER AWARD FOR THE PERMANENT PART·IAL DISABILITY TO THE R.GHT LEG, 
THE REFEREE FOUND THAT THIS WAS A SCHEDULED IN.JURY AND THE DETERMINA
TION OF IMPAIRMENT WAS PRIMARILY A MEDICAL QUESTION• CLAIMANT HAO 
ALREADY RECEIVED 40 PER CENT LOSS OF HIS RIGHT LEG• THERE WAS CONCORD 
BETWEEN THE DOCTORS THAT CLAIMANT DID HAVE A DUAL PROBLEM INVOLVING 
HIS RIGHT LEG - AN IN.JURY TO THE LIGAMENTOUS STRUCTURES OF THE RIGHT 
KNEE AND VASCULAR PROBLEMS OF THE RIGHT LEG WITH NO COMMON ETIOLO
GICAL FACTOR• WITH RESPECT TO THE LATTER, DR• PALUSKA FOUND NO RE
LATIONSHIP BETWEEN IT AND THE INDUSTRIAL IN.JURY ANO FOLLOWING THE 
ARTHROGRAM OF CLAIMANT'S RIGHT KNEE, SYMPTOMS HAD ALL BUT DISAPPEARED 
EXCEPT FOR COMPLAINTS DUE TO THE ARTERIAL INSUFFICIENCY IN THE LEGS 
AND A CONTINUATION OF DEGENERATIVE ARTHRITIS IN THE KNEE WHICH WOULD 
BECO.ME MORE SYMPTOMATIC WITH AGE• 

THE REFEREE CONCLUDED THAT THE PREPONDERANCE OF THE EVIDENCE 
WOULD NOT SUPPORT A FINDING THAT CLAIMANT HAO SUFFERED PERMANENT 
PARTIAL DISABILITY TO 'HIS RIGHT LEG DUE TO HIS INDUSTRIAL IN.JURY WHICH 
WAS GREATER THAN THAT WHICH HE HAD PREVIOUSLY RECEIVED AWARDS• 

THE .BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE WELL 
WRITTEN OPINION ANO ORDER OF THE REFEREE• 

ORDER. 

THE ORDER OF THE REFEREE DATED NOVEMBER 5 1 1975 IS AFFIRMED• 

WCB CASE NO. 74-3505 

HELEN HELGESON, CLAIMANT 
WILLiAM G• PURDY, ·CLAIMANT'S ATTY• 
DEPT. OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

MAY 26, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF THE REFEREE"' S ORDER WHICH GRANTED CLAIMANT COMPENSATION FOR PER
MANENT TOTAL DISABILITY, AS PROVIDED BY STATUTE, PAYABLE FROM THE 
DATE OF TERMINATION OF TEMPORARY TOTAL DISABILITY WITH CREDIT ALLOWED 
FOR PAYMENTS MADE ON THE AWARD OF PERMANENT PARTIAL DISABILITY BY 
THE DETERMINATION ORDER MAILED JUNE 2 6 1 197 4 WHEREBY CLAIMANT WAS 
AWARDED 12 8 DEGREES FOR 4 0 PER CENT UNSCHEDULED DISABILITY• 

-1 56 -

The R F R  CORR CTLY STAT D THAT COMP NSATION CANNOT B 

AWARD D UNL SS TH R IS COMP T NT  VID NC THAT A M DICAL-CAUSAL
R LATIONSHIP  XISTS B TW  N TH  MPLOYM NT AND TH ALL G D DISA
BILITY TH POSSIBILITY THAT TH R IS A R LATIONSHIP IS NOT  NOUGH.
M DICAL  VID NC MUST SHOW WITH R ASONABL C RTAINTY THAT TH Y AR 
R LAT D. R LIANC ON LAY T STIMONY AND ADMINISTRATIV  XP RTIS IS
NOT JUSTIFI D WH N TH M DICAL QU STION IS A COMPLICAT D ON AS IT IS
IN TH PR S NT CAS IT MUST B PLAC D ON TH OPINION  XPR SS D BY
M DICAL  XP RTS. N ITH R DR. PALUSKA NOR DR. PASQU SI COULD FIND TH 
M DICAL CAUSAL R LATIONSHIP B TW  N TH RH UMATOID ARTHRITIS AND
TH INDUSTRIAL INJURY AND DR. ROS NBAUM, AFT R CONSID RING TH STR SS-
STRAIN AND  MOTIONAL T NSION FACTORS, COULD NOT, IN THIS PARTICULAR
CAS , FIND A M DICAL-CAUSAL R LATIONSHIP. BAS D UPON TH  NTIR 
R CORD, TH R F R  CONCLUD D TH CLAIMANT HAD FAIL D TO  STABLISH
M DICAL CAUSATION BY A PR POND RANC OF TH  VID NC .

With respect to claima t s co te tio that he was e titled to
A LARG R AWARD FOR TH P RMAN NT PARTIAL DISABILITY TO TH RIGHT L G,
TH R F R  FOUND THAT THIS WAS A SCH DUL D INJURY AND TH D T RMINA
TION OF IMPAIRM NT WAS PRIMARILY A M DICAL QU STION. CLAIMANT HAD
ALR ADY R C IV D 4 0 P R C NT LOSS OF HIS RIGHT L G. TH R WAS CONCORD
B TW  N TH DOCTORS THAT CLAIMANT DID HAV A DUAL PROBL M INVOLVING
HIS RIGHT L G AN INJURY TO TH LIGAM NTOUS STRUCTUR S OF TH RIGHT
KN  AND VASCULAR PROBL MS OF TH RIGHT L G WITH NO COMMON  TIOLO
GICAL FACTOR. WITH R SP CT TO TH UTT R, DR. PALUSKA FOUND NO R 
LATIONSHIP B TW  N IT AND TH INDUSTRIAL INJURY AND FOLLOWING TH 
ARTHROGRAM OF CLAIMANT S RIGHT KN  , SYMPTOMS HAD ALL BUT DISAPP AR D
 XC PT FOR COMPLAINTS DU TO TH ART RIAL INSUFFICI NCY IN TH L GS
AND A CONTINUATION OF D G N RATIV ARTHRITIS IN TH KN  WHICH WOULD
B COM MOR SYMPTOMATIC WITH AG .

The referee co cluded that the prepo dera ce of the evide ce
WOULD NOT SUPPORT A FINDING THAT CLAIMANT HAD SUFF R D P RMAN NT
PARTIAL DISABILITY TO HIS RIGHT L G DU TO HIS INDUSTRIAL INJURY WHICH
WAS GR AT R THAN THAT WHICH H HAD PR VIOUSLY R C IV D AWARDS.

TH BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH W LL
WRITT N OPINION AND ORD R OF TH R F R  ,

ORDER
The order of the referee d ted November  , 197 is  ffirmed.

WCB CA E NO. 74-3505 MAY 26, 1976

HELEN HELGE ON, CLAIMANT
WILLIAM G. PURDY, CLAIMANT S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests review by the board
OF TH referee s ORD R WHICH GRANT D CLAIMANT COMP NSATION FOR P R
MAN NT TOTAL DISABILITY, AS PROVID D BY STATUT , PAYABL FROM TH 
DAT OF T RMINATION OF T MPORARY TOTAL DISABILITY WITH CR DIT ALLOW D
FOR PAYM NTS MAD ON TH AWARD OF P RMAN NT PARTIAL DISABILITY BY
TH D T RMINATION ORD R MAIL D JUN 26, 1 974 WH R BY CLAIMANT WAS
AWARD D 128 D GR  S FOR 4 0 P R C NT UNSCH DUL D DISABILITY.
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SUSTAINED A COMPENSABLE INJURY ON JANUARY 11 1 197 3 
WHILE DRIVING A 1 5 PASSENGER BUS WHICH WAS STRUCK IN THE REAR BY AN 

AUTOMOBILE. CLAIMANT HAD BEEN EMPLOYED AS A BUS DRIVER SINCE MARCH 
1969 • CLAIMANT WAS EXAMINED BY DR• WELCH ON THE DAY OF THE INJURY 
AND A DIAGNOSIS OF NECK STRAIN WAS MADE AND CLAIMANT WAS GIVEN CON
SERVATIVE TREATMENT• CLAIMA.NT WAS NEXT SEEN BY DR0 TEN.NYSON ON .. 
APRIL 11 1 19 7 3 WHO DIAGNOSED POST-TRAUMATIC AGGRAVATION OF CERVICAL 
SPONDYLOSIS WITH CERVICAL CEPHALGIA• 

CLAIMANT RETURNED TO WORK DRIVING. A BUS ON A PART TIME BASIS 
IN APRIL 197 3 AND CONTINUED UNTIL JUNE 2 0 1 t 9 7 3 WHEN SHE WAS HOSPI
TALIZED FOR TRACTION AND PHYSICAL THERAPY0 A MYELOGRAM INDICATED 
GENERALIZED CERVICAL SPONOYLOSIS WITH SLIGHT EXTRADURAL DEFECT NOTED 
AT THE C6 -7 LEVEL ON THE RIGHT• AGAIN CLAIMANT WAS TREATED CONSER
VATIVELY ANO ON OCTOBER 1 1 19 73 1 SHE RETURNED TO WORK DRIVING THE BUS 
ON A PART TIME BASIS UNTIL JANUARY 197 4 WHEN SHE QUIT DUE TO CERVICAL 
AND LEFT ARM PAIN 0 SHE RETURNED AGAIN TOWARD THE ENO OF MARCH 1974 
AND WORKED ABOUT ONE MONTH 0 

AFTER CLAIMANT QUIT IN APRIL 197 4 SHE WAS SEEN BY DR. MATTHEWS 
FOR LEFT KNEE PAIN - HE DIAGNOSED CHRONIC SYNOVITIS OF THE LEFT KNEE 
OF UNCERTAIN ETIOLOGY0 ON MAY 2 0 1 1974 DR 0 TENNYSON INDICATED CLAIM
ANT" S CONDITION WAS STATIONARY WITH REGARD TO HER CERVICAL SPINE AND 
RECOMMENDED. CLAIM CLOSURE 1 STATING THERE WE-RE MODERATE SUBJECTIVE 
ANO OBJECTIVE EVIDENCE OF PERMANENT PARTIAL DISABILITY INVOLVING THE 
CERVICAL SPINE WHICH WAS DIRECTLY RELATED TO HER INDUSTRIAL INJURY0 

ON JUNE 2 6 1 1974 CLAIMANT WAS AWARDED 4 0 PER CENT OF THE MAXIMUM 
ALLOWABLE FOR UNSCHEDULED PERMANENT PARTIAL DISABILITY0 

)N MAY 1975 CLAIMANT WAS REFERRED BY THE FUND TO THE DISABILITY 
PREVENTION DIVl'SION FOR A PSYCHOLOGICAL EVALUATION. DR. PERKINS FOUND 
CLAIMANT" S PSYCHOPATHOLOGY WAS 1 TO A MODERATE DEGREE, RELATED TO 
HER ACCIDENT IN THAT ~INCE THE INJURY, CLAIMANT HAD EXPERIENCED ANXIETY 
AND TENSION PERIODICALLY DUE TO PAIN AND CONCERN REGARDING BILLS AND 
EMPLO.YMENT 0 OR 0 PERKINS' OPINION WAS THAT CLAIMANT WOULD PROBABLY 
NEVER WORK AGAIN PRIMARILY DUE TO HER AGE AND TO A LESSER DEGREE TO 
HER PHYSICAL PROBLEMS, HOWEVER 1 SHE FOUND CLAIMANT MOTIVATED TO RE
TURN TO WORK ALTHOUGH RECOGNIZING THAT IT WOULD BE VERY DIFFICULT FOR 
HER TO DO S00 . 

CLAIMANT WAS EXAMINED ON JANUARY 27 1 1975 BY THE BACK EVALUA
TION CLINIC WHICH FELT THAT CLAIMANT COULD DO SOME LIGHT WORK NOT 
NECESSITATING STRESS, STRAIN OR UNDUE TENSION. THERE WAS LOSS OF 
FUNCTION OF. THE NECK WHICH WAS MILDLY MODERATE ANO LOSS OF FUNCTION 
OF THE SHOULDER WHICH WAS MINIMAL. DR 0 VAN OSOEL STATED THAT A JOB 
CHANGE WAS INDICATED WITH NO LIFTING OVER 5 0 POUNDS, NO REPETITIVE 
LIFTING OVERHEAD OF MORE THAN 2 0 POUNDS OR ANY STRENUOUS USE OF THE 
UPPER EXTREMITIES OR REPETITIVE BENDING, STOOPING OR TWISTING OF THE 
BACK0 

CLAIMANT IS 67 YEARS OLD AND HAS A HIGH SCHOOL E_DUCATION Al'oi!D 
ALSO ONE YEAR IN BUSINESS SCHOOL IMMEDIATELY FOLLOWING HER GRADUATION• 
SHE HAS WORKED AS A BEAUTY .OPERATOR IN MINNESOTA PRIOR TO 1946 - SHE 
ALSO WORKED AS A WAITRESS AND IN THE SHIPYARDS AS AN ELECTRICIAN DUR
ING WORLD WAR II. FOR 20 YEARS 1 BETWEEN 1946 AND 1966 1 CLA.IMANT WAS 
PRIMARILY A HOU.SEWIFE AND DID NOT WORK OUTSIDE THE HOME BUT TOOK A 

COURSE IN BUSINESS COLLEGE IN PAYROLL AND CALCULATORS 0 SHE LOOKED 

FOR WORK FOR APPROXIMATELY TWO YEARS BEFORE SHE WAS FINALLY HIRED 
BY THE EMPLOYER AS A BUS DRIVER, FIRST ON A PART TIME BASIS AND THERE

AFTER FULL Tl ME, 

CLAIMANT LIVES BY HERSELF AND IS ABLE TO DO HER HOUSEWORK AND 
GROCERY SHOPPING• SHE TESTIF-IED SHE INTENDED TO CONTINUE WORKING AS 

-1 5 7 -

Claima t sustai ed a compe sable i jury o Ja uary 11 , 1973
WHIL DRIVING A 15 PASS NG R BUS WHICH WAS STRUCK IN TH R AR BY AN
AUTOMOBIL . CLAIMANT HAD B  N  MPLOY D AS A BUS DRIV R SINC MARCH
1 96 9 . CLAIMANT WAS  XAMIN D BY DR. W LCH ON TH DAY OF TH INJURY
AND A DIAGNOSIS OF N CK STRAIN WAS MAD AND CLAIMANT WAS (3IV N CON
S RVATIV TR ATM NT. CLAIMANT WAS N XT S  N BY DR. T NNYSON ON
APRIL 1 1 , 1 9 73 WHO DIAGNOS D POST TRAUMATIC AGGRAVATION OF C RVICAL
SPONDYLOSIS WITH C RVICAL C PHALGIA.

Claima t retur ed to work drivi g a bus o a part time basis

IN APRIL 1 9 7 3 AND CONTINU D UNTIL JUN 2 0 , 1 9 73 WH N SH WAS HOSPI
TALIZ D FOR TRACTION AND PHYSICAL TH RAPY. A MY LOGRAM INDICAT D
G N RALIZ D C RVICAL SPONDYLOSIS WITH SLIGHT  XTRADURAL D F CT NOT D
AT TH C6 -7 L V L ON TH RIGHT. AGAIN CLAIMANT WAS TR AT D CONS R
VATIV LY AND ON OCTOB R 1 , 1 9 73 , SH R TURN D TO WORK DRIVING TH BUS
ON A PART TIM BASIS UNTIL JANUARY 1 9 74 WH N SH QUIT DU TO C RVICAL
AND L FT ARM PAIN. SH R TURN D AGAIN TOWARD TH  ND OF MARCH 19 74
AND WORK D ABOUT ON MONTH.

After claima t quit i april 1974 she was see by dr. matthews

FOR L FT KN  PAIN H DIAGNOS D CHRONIC SYNOVITIS OF TH L FT KN  
OF UNC RTAIN  TIOLOGY. ON MAY 2 0 , 1 9 74 DR. T NNYSON INDICAT D CLAIM
ANT* S CONDITION WAS STATIONARY WITH R GARD TO H R C RVICAL SPIN AND
R COMM ND D CLAIM CLOSUR , STATING TH R W R MOD RAT SUBJ CTIV 
AND OBJ CTIV  VID NC OF P RMAN NT PARTIAL DISABILITY INVOLVING TH 
C RVICAL SPIN WHICH WAS DIR CTLY R LAT D TO H R INDUSTRIAL INJURY.
ON JUN 2 6 , 1 974 CLAIMANT WAS AWARD D 4 0 P R C NT OF TH MAXIMUM
ALLOWABL FOR UNSCH DUL D P RMAN NT PARTIAL DISABILITY.

In MAY 1 9 75 CLAIMANT WAS R F RR D BY TH FUND TO TH DISABILITY
PR V NTION DIVISION FOR A PSYCHOLOGICAL  VALUATION. DR. P RKINS FOUND
cla mant s PSYCHOPATHOLOGY WAS, TO A MOD RAT D GR  , R LAT D TO
H R ACCID NT IN THAT SINC TH INJURY, CLAIMANT HAD  XP RI NC D ANXI TY
AND T NSION P RIODICALLY DU TO PAIN AND CONC RN R GARDING BILLS AND
 MPLOYM NT. DR. P RKINS* OPINION WAS THAT CLAIMANT WOULD PROBABLY
N V R WORK AGAIN PRIMARILY DU TO H R AG AND TO A L SS R D GR  TO
H R PHYSICAL PROBL MS, HOW V R, SH FOUND CLAIMANT MOTIVAT D TO R 
TURN TO WORK ALTHOUGH R COGNIZING THAT IT WOULD B V RY DIFFICULT FOR
H R TO DO SO.

Cla mant was exam ned on January 27, 1975 by the back evalua

t on CLINIC WHICH F LT THAT CLAIMANT COULD DO SOM LIGHT WORK NOT
N C SSITATING STR SS, STRAIN OR UNDU T NSION. TH R WAS LOSS OF
FUNCTION OF TH N CK WHICH WAS MILDLY MOD RAT AND LOSS OF FUNCTION
OF TH SHOULD R WHICH WAS MINIMAL. DR, VAN OSD L STAT D THAT A JOB
CHANG WAS INDICAT D WITH NO LIFTING OV R 5 0 POUNDS, NO R P TITIV 
LIFTING OV RH AD OF MOR THAN 2 0 POUNDS OR ANY STR NUOUS US OF TH 
UPP R  XTR MITI S OR R P TITIV B NDING, STOOPING OR TWISTING OF TH 
BACK.

Claima t is 6 7 years old a d has a high school educatio a d

ALSO ON Y AR IN BUSIN SS SCHOOL IMM DIAT LY FOLLOWING H R GRADUATION.
SH HAS WORK D AS A B AUTY OP RATOR IN MINN SOTA PRIOR TO 1 946 SH 
ALSO WORK D AS A WAITR SS AND IN TH SHIPYARDS AS AN  L CTRICIAN DUR
ING WORLD WAR II. FOR 2 0 Y ARS, B TW  N 1 94 6 AND 1 966 , CLAIMANT WAS
PRIMARILY A HOUS WIF AND DID NOT WORK OUTSID TH HOM BUT TOOK A
COURS IN BUSIN SS COLL G IN PAYROLL AND CALCULATORS. SH LOOK D
FOR WORK FOR APPROXIMAT LY TWO Y ARS B FOR SH WAS FINALLY HIR D
BY TH  MPLOY R AS A BUS DRIV R, FIRST ON A PART TIM BASIS AND TH R 
AFT R FULL TIM .

Claima t lives by herself a d is able to do her housework a d

GROC RY SHOPPING. SH T STIFI D SH INT ND D TO CONTINU WORKING AS

15 7
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BUS DRIVER AND NOW THAT SHE IS UNABLE TO DO THAT TYPE OF WORK SHE 
DOE SN• T KNOW OF ANY WORK WHICH SHE IS CAPABLE OF DOING• AT THE PRE.
SENT TIME CLAIMANT• S INCOME CONSISTS OF 126 DOLLARS FROM SOCIAL 
SECURITY AND 241 DOLLARS A MONTH WORKMEN• S COMPENSATION BENEFITS• 
AT THE TIME OF HER INJURY CLAIMANT WAS EARNING APPROXIMATELY 2 • 4 5 
DOLLARS AN HOUR• 

THE REFEREE• AFTER DISCUSSING VARIOUS HOLDINGS BV THE OREGON 
COURTS RELATING TO PERMANENT TOTAL DISABILITY• FOUND THAT THE MEDI
CAL EVIDENCE INDICATE De UNANIMOUSLY• THAT CLAIMANT COULD NOT RETURN 
TO HER FORMER OCCUPATION OF BUS DRIVING AND THAT HER ONLY OTHER WORK 
EXPERIENCE FOR WAGES WAS OBTAINED NEARLY 3 0 YEARS PREVIOUSLY. THE 
REFEREE FOUND THAT WHEN IT HAD BECOME NECESSARY FOR CLAIMANT TO 
ENTER THE LABOR MARKET IN I 96 7 • IT TOOK HER TWO YEARS OF CONSTANT 
AND DILIGENT JOB HUNTING TO OBTAIN HER JOB AS A BUS DRIVER 0 THAT SHE IS 
NOW 8 YEARS OLDER AND HAS GAINED NO NEW SKILLS WHICH WOULD ASSIST 
HER IN GAINING EMPLOYMENT OTHER THAN AS A BUS DRIVER• AN OCCUPATION 
IN WHICH SHE CAN NO LONGER ENGAGE• 

THE REFEREE CONCLUDED THAT DUE TO HER AGE 0 EDUCATION• SKILL 0 

TRAINING• MENTAL CAPACITY AND PSYCHOLOGICAL PROBLEMS 0 COMBINED WITH 
HER PHYSICAL IMPAIRMENT CLAIMANT FELL WITHIN THE w ODD-LOT• CATEGORY 
OF THE WORK FORCE• 

WHEN CLAIMANT ESTABLISHED PRIMA FACIE THAT SHE WAS AN ODD-LOT 
EMPLOYEe THE BURDEN SHIFTED TO THE FUND TO SHOW SOME KIND OF SUIT
ABLE WORK WHICH WAS REGULARLY AND CONTINUOUSLY AVAILABLE TO CLAIM
ANT• THE REFEREE FOUND THlAIT THE FUND FAILED TO DO SO, AND CONCLUDED 
THAT CLAIMANT WAS PERMANENTLY INCAPACITATED FROM REGULARLY PER
FORMING AN_V WORK AT A GAINFUL AND SUITABLE OCCUPATION• 

THE BOARD• ON DE NOVO REVIEW, WHILE CONCEDING THAT THIS IS. A 
VERY CLOSE CASE, DISAGREES WITH THE FINDINGS AND CONCLUSIONS OF THE 
REFEREE• DRe TENNYSON, CLAIMANT• S TREATING PHYSICIAN, IN HIS CLOSING 
EVALUATION OF MAY Z O • I 974 STATED THERE WAS MODERATE SUBJECTIVE AND 
OBJECTIVE EVIDENCE OF PERMANENT PARTIAL DISABILITY INVOLVING THE CER
VICAL SPINE WHICH WAS DIRECTLY RELATED TO HER INDUSTRIAL INJURY OF 
JANUARY I I 1 1973 • AT THE HEARING ON OCTOBER I 1 1975 CLAIMANT TESTI
FIED SHE HAD NOT SEEN ANY PHYSICIAN FOR A VEAR EXCEPT FOR THE DOCTORS 
AT DISABILITY PREVENTION DIVISION, PURSUANT TO A REFERRAL BV THE FUND• 
THE EVIDENCE INDICATES THAT BASICALLY CLAIMANT HAS BEEN A HOUSEWIFE 
FOR MOST OF HER ADULT LIFE - SHE DID NOT ENTER THE LABOR MARKET UNTIL 
196 6 1 EXCEPT FOR SOME WORK IN THE SHIPYARDS DURING THE WAR• 

CLAIMANT HAS HAD SOME TRAI.NING AS A BEAUTY OPERATOR VET SHE 
HAS NOT ENDEAVORED TO LOOK INTO THE POSSIBILITY OF SECURING WORK AS 
A BEAUTY OPERATOR EITHER ON A PART TIME BASIS OR A TEMPORARY.BASIS 
NOR INTO THE POSSIBILITY OF BEING RETRAINED TO DO SUCH WORK• CLAIMANT 
SPENT ONE VEAR AT BUSINESS COLLEGE LEARNING THE OPERATION OF CALC_U
LATORS AND TYPING BUT SHE HAS NOT ATTEMPTED TO UTILIZE THIS EDUCATION, 
STATING THAT SHE DION• T FEEL SHE COULD DO BOOKKEEPING AT THE PRESENT 
TIME BECAUSE OF THE LAPSE OF YEARS SINCE SHE HAD GONE TO SCHOOL AND 
SHE WASN• T SURE SHE COULD SIT FOR PROLONGED PERIODS OF TIME WHILE 
BOOKKEEPING• 

THE BOARD FINDS THAT THE MEDICAL EVIDENCE INDICATES CLAIMANT 
DOES NOT HAVE TREMENDOUSLY SIGNIFICANT PHYSICAL FINDINGS AND THE LAY 
EVIDENCE DOES NOT INDICATE SHE HAS A GREAT DEAL OF MOTIVATION TO RE
TURN TO THE LABOR MARKET• THE REFEREE FELT BECAUSE CLAIMANT HAD HAD 
DIFFICULTY OBTAINING A JOB WHEN SHE FIRST ENTERED THE LABOR MARKET 
IN t 96 7 AND WAS NOT ANY BETTER QUALIFIED AT THE PRESENT TIME THAT 
JUSTIFIED CLAIMANT IN NOT REALLY LOOKING FOR ANY TYPE OF WORK AFTER 
HER INJURYe THE BOARD CANNOT AGREE WITH THIS RATIONALE~ 

-t 5~ -

A BUS DRIV R AND NOW THAT SH IS UNABL TO DO THAT TYP OF WORK SH 
doesn t KNOW OF ANY WORK WHICH SH IS CAPABL OF DOING. AT TH PR 
S NT TIM CLAIMANT S INCOM CONSISTS OF 126 DOLLARS FROM SOCIAL
S CURITY AND 24 1 DOLLARS A MONTH WORKM N'S COMP NSATION B N FITS.
AT TH TIM OF H R INJURY CLAIMANT WAS  ARNING APPROXIMAT LY 2.4 5
DOLLARS AN HOUR.

The referee, after discussi g various holdi gs by the Orego 
COURTS R LATING TO P RMAN NT TOTAL DISABILITY, FOUND THAT TH M DI
CAL  VID NC INDICAT D, UNANIMOUSLY, THAT CLAIMANT COULD NOT R TURN
TO H R FORM R OCCUPATION OF BUS DRIVING AND THAT H R ONLY OTH R WORK
 XP RI NC FOR WAG S WAS OBTAIN D N ARLY 3 0 Y ARS PR VIOUSLY. TH 
R F R  FOUND THAT WH N IT HAD B COM N C SSARY FOR CLAIMANT TO
 NT R TH LABOR MARK T IN 1 96 7 , IT TOOK H R TWO Y ARS OF CONSTANT
AND DILIG NT JOB HUNTING TO OBTAIN H R JOB AS A BUS DRIV R, THAT SH IS
NOW 8 Y ARS OLD R AND HAS GAIN D NO N W SKILLS WHICH WOULD ASSIST
H R IN GAINING  MPLOYM NT OTH R THAN AS A BUS DRIV R, AN OCCUPATION
IN WHICH SH CAN NO LONG R  NGAG .

The referee co cluded that due to her age, educatio , skill,
TRAINING, M NTAL CAPACITY AND PSYCHOLOGICAL PROBL MS, COMBIN D WITH
H R PHYSICAL IMPAIRM NT CLAIMANT F LL WITHIN TH ODD-LOT CAT GORY
OF TH WORK FORC .

Whe claima t established prima facie that she was a odd lot
 MPLOY , TH BURD N SHIFT D TO TH FUND TO SHOW SOM KIND OF SUIT
ABL WORK WHICH WAS R GULARLY AND CONTINUOUSLY AVAILABL TO CLAIM
ANT. TH R F R  FOUND THAT TH FUND FAIL D TO DO SO, AND CONCLUD D
THAT CLAIMANT WAS P RMAN NTLY INCAPACITAT D FROM R GULARLY P R
FORMING ANY WORK AT A GAINFUL AND SUITABL OCCUPATION.

The BOARD, ON D NOVO R VI W, WHIL CONC DING THAT THIS IS A
V RY CLOS CAS , DISAGR  S WITH TH FINDINGS AND CONCLUSIONS OF TH 
R F R  . DR. T NNYSON, CLAIMANT S TR ATING PHYSICIAN, IN HIS CLOSING
 VALUATION OF MAY 2 0 , 1 974 STAT D TH R WAS MOD RAT SUBJ CTIV AND
OBJ CTIV  VID NC OF P RMAN NT PARTIAL DISABILITY INVOLVING TH C R
VICAL SPIN WHICH WAS DIR CTLY R LAT D TO H R INDUSTRIAL INJURY OF
JANUARY 1 1 , 1 973 . AT TH H ARING ON OCTOB R 1 , 1 975 CLAIMANT T STI
FI D SH HAD NOT S  N ANY PHYSICIAN FOR A Y AR  XC PT FOR TH DOCTORS
AT DISABILITY PR V NTION DIVISION, PURSUANT TO A R F RRAL BY TH FUND.
TH  VID NC INDICAT S THAT BASICALLY CLAIMANT HAS B  N A HOUS WIF 
FOR MOST OF H R ADULT LIF SH DID NOT  NT R TH LABOR MARK T UNTIL
1 966 ,  XC PT FOR SOM WORK IN TH SHIPYARDS DURING TH WAR.

Claima t has had some trai i g as a beauty operator yet she
HAS NOT ENDEAVORED TO LOOK INTO THE POSSIBILITY OF SECURING WORK AS
A BEAUTY OPERATOR EITHER ON A PART TIME BASIS OR A TEMPORARY BASIS
NOR INTO THE POSSIBILITY OF BEING RETRAINED TO DO SUCH WORK. CLAIMANT
SPENT ONE YEAR AT BUSINESS COLLEGE LEARNING THE OPERATION OF CALCU
LATORS AND TYPING BUT SHE HAS NOT ATTEMPTED TO UTILIZE THIS EDUCATION,
STATING THAT SHE DIDN T FEEL SHE COULD DO BOOKKEEPING AT THE PRESENT
TIME BECAUSE OF THE LAPSE OF YEARS SINCE SHE HAD GONE TO SCHOOL AND
SHE WASN'T SURE SHE COULD SIT FOR PROLONGED PERIODS OF TIME WHILE
BOOKKEEPING.

The board fi ds that the medical evide ce i dicates claima t

DO S NOT HAV TR M NDOUSLY SIGNIFICANT PHYSICAL FINDINGS AND TH LAY
 VID NC DO S NOT INDICAT SH HAS A GR AT D AL OF MOTIVATION TO R 
TURN TO TH LABOR MARK T. TH R F R  F LT B CAUS CLAIMANT HAD HAD
DIFFICULTY OBTAINING A JOB WH N SH FIRST  NT R D TH LABOR MARK T
IN 1 967 AND WAS NOT ANY B TT R QUALIFI D AT TH PR S NT TIM THAT
JUSTIFI D CLAIMANT IN NOT R ALLY LOOKING FOR ANY TYP OF WORK AFT R
H R INJURY. TH BOARD CANNOT AGR  WITH THIS RATIONAL .
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BOARD FINDS THAT CLAIMANT FAILED TO ESTABLISH PRIMA FACJE 

THAT SHE JS AN ODD-LOT EMPLOYEE - SHE HAS NOT SHOWN MOTIVATION AND· 
HER PHYSICAL FINDINGS ARE NOT SJGNJFJCANT0 IT WOULD APPEAR THAT 
CLAIMANT'S GREATEST HANDICAP JS HER AGE - INABILITY TO RETAIN OR GAIN 
EMPLOYMENT IS MORE RELATED TO HER ADVANCED YEARS THAN TO- HER PHY
SICAL DISABJLITY0 

HAVING FAILED TO PROVE HER PRIMA FACIE CASE, THE BURDEN REMAINS 
WITH THE CLAIMANT TO SHOW THAT THERE IS NO SUITABLE REGULAR EMPLOY

MENT AVAILABLE TO HER AND CLAIMANT HAS FAILED TO DO THIS AND, THERE
FORE, CANNOT BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED• 

THE BOARD CONCLUDES THAT CLAIMANT WAS ADEQUATELY COMPENSATED 
FOR HER LOSS OF EARNING CAPACITY BY THE AWARD OF 128 DEGREES WHICH 
REPRESENTS 4 0 PER CENT OF THE MAXIMUM ALLOWABLE FOR AN UNSCHEDULED 
DISABILITY. 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 3 0 1975 IS REVERSED• 

THE DETERMINATION ORDER MAILED JUNE 2 6 0 197 4 JS AFFJ RMED 0 

WCB CASE NO. 75-2327 

ED TARBELL, CLAIMANT 
FENNER AND BARNHI SEL, CLAIMANT'S ATTYS 0 

MERLIN MILLER, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

MAY 26, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AFFIRMED THE DETERMINATION ORDER MAILED MARCH 21 1 1975 WHERE

BY CLAIMANT- WAS AWARDED 3 2 DEGREES FOR 1 0 PER CENT UNSCHEDULED NECK 

DISABILITY• 

CLAIMANT IS APPROXIMATELY 32 YEARS OLD 0 HE HAS A BACHELOR OF 
SCIENCE DEGREE IN SOCIOLOGY FROM THE UNIVERSITY OF OREGON• AFTER 
GRADUATION HE WORKED, INITIALLY, FOR MEIER AND FRANK'S IN A MANAGER 
TRAINING PROGRAM AND THEN FOR PENNEY'S IN A SIMILAR PROGRAM 0 CLAIM
ANT SPENT THE NEXT NINE YEARS IN PORTLAND AND IN NAMPA, IDAHO WORKING 
FOR PENNEY' s. 

ON NOVEMBER 20 0 1972 WHILE CLAIMANT WAS WORKING AS MANAGER 
OF THE BOY'S, GIRLS AND INFANTS DEPARTMENT. HE SUFFERED A COMPEN
SABLE INJURY. HE LOST NO TIME FROM WORK BUT DID SEEK MEDICAL ADVICE 

AND COMPLETED A CLAIM WHICH WAS PROCESSED AND A DETERMINATION ORDER 
MAILED AUGUST 197 3 AWARDED NO PERMANENT PARTIAL DISABILITY• THE 
CLAIM WAS SUBSEQUENTLY REOPENED AND CLOSED BY A SECOND DETERMINATION 

ORDER MAILED MARCH 2 t t 1975 WHICH GRANTED CLAIMANT 32 DEGREES UN
SCHEDULED NECK DISABILITY• 

CLAIMANT TESTIFIED THAT AFTER THE ISSUANCE OF THE FIRST DETER
MINATION ORDER HE WAS IN A VERY COMPETITIVE SITUATION IN THE TRAINING 
PROGRAM, THAT HE WAS APPARENTLY A TOP CONTENDER FOR TRANSFER AND 

WAS, ACTUALLY, PROMOTED AND TRANSFERRED TO NAMPA AND IT WAS FOR 

THIS REASON HE DID NOT GO TO A HOSPITAL BUT CONTINUED TO WORK WITH 
PAIN IN HIS NECK AND SHOULDERS• 

-159 -

The boar fin s that claimant faile to establish prima facie

TH T SHE IS  N ODD LOT EMPLOYEE SHE H S NOT SHOWN MOTIV TION  ND
HER PHYSIC L FINDINGS  RE NOT SIGNIFIC NT. IT WOULD  PPE R TH T
CL IM NT'S GRE TEST H NDIC P IS HER  GE IN BILITY TO RET IN OR G IN
EMPLOYMENT IS MORE REL TED TO HER  DV NCED YE RS TH N TO HER PHY
SIC L DIS BILITY.

Having faile to prove her prima facie case, the bur en remains

WITH THE CL IM NT TO SHOW TH T THERE IS NO SUIT BLE REGUL R EMPLOY
MENT  V IL BLE TO HER  ND CL IM NT H S F ILED TO DO THIS  ND, THERE
FORE, C NNOT BE CONSIDERED  S PERM NENTLY  ND TOT LLY DIS BLED.

The bo rd concludes th t cl im nt w s  dequ tely compens ted
FOR HER LOSS OF E RNING C P CITY BY THE  W RD OF 128 DEGREES WHICH
REPRESENTS 4 0 PER CENT OF THE M XIMUM  LLOW BLE FOR  N UNSCHEDULED
DIS BILITY.

ORDER

The order of the referee d ted October 23, 197 is reversed.
The DETERMIN TION ORDER M ILED JUNE 2 6 , 1 974 IS  FFIRMED.

WCB CA E NO. 75-2327 MAY 26, 1976

ED TARBELL, CLAIMANT
FENNER  ND B RNHISEL, CL IM NT'S  TTYS,
MERLIN MILLER, DEFENSE  TTY.
REQUEST FOR REVIEW BY CL IM NT

Reviewe by boar members wilson an moore.

Claimant seeks review by the boar of the referee s

WHICH  FFIRMED THE DETERMIN TION ORDER M ILED M RCH 21 , 1
BY CL IM NT W S  W RDED 32 DEGREES FOR 10 PER CENT UNSCHE
DIS BILITY.

Claimant is approximately 32 years ol , he has a bachelor of

SCIENCE DEGREE IN SOCIOLOGY FROM THE UNIVERSITY OF OREGON.  FTER
GR DU TION HE WORKED, INITI LLY, FOR MEIER  ND FR NK'S IN  M N GER
TR INING PROGR M  ND THEN FOR PENNEY* S IN  SIMIL R PROGR M. CL IM
 NT SPENT THE NEXT NINE YE RS IN PORTL ND  ND IN N MP , ID HO WORKING
FOR PENNEY* S.

On NOVE MBER 2 0 , 1 972 WHILE C L I M NT W S WORKING  S M N GER
OF THE BOY*S, GIRLS  ND INF NTS DEP RTMENT, HE SUFFERED  COMPEN
S BLE INJURY. HE LOST NO TIME FROM WORK BUT DID SEEK MEDIC L  DVICE
 ND COMPLETED  CL IM WHICH W S PROCESSED  ND  DETERMIN TION ORDER
M ILED  UGUST 1 973  W RDED NO PERM NENT P RTI L DIS BILITY. THE
CL IM W S SUBSEQUENTLY REOPENED  ND CLOSED BY  SECOND DETERMIN TION
ORDER M ILED M RCH 2 1 , 1 9 75 WHICH GR NTED CL IM NT 32 DEGREES UN
SCHEDULED NECK DIS BILITY.

Claimant testifie that after the issuance of the first  eter

mination ORDER HE W S IN  VERY COMPETITIVE SITU TION IN THE TR INING
PROGR M, TH T HE W S  PP RENTLY  TOP CONTENDER FOR TR NSFER  ND
W S,  CTU LLY, PROMOTED  ND TR NSFERRED TO N MP  ND IT W S FOR
THIS RE SON HE DID NOT GO TO  HOSPIT L BUT CONTINUED TO WORK WITH
P IN IN HIS NECK  ND SHOULDERS,

ORDER
9 7 5 WHERE
DULED NECK
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THE MOVE TO NAMPA DID RESULT IN A PROMOTION FOR CLAIM
ANT, NEVERTHELESS, HE FELT THE JOB WAS NOT DESIRABLE BECAUSE IT WOULD 
REQUIRE HIM TO REMAIN A NUMBER OF YEARS IN HIS PRESENT POSITION BEFORE 

HE WOULD BE ELIGIBLE TO BECOME A STORE MANAGER• FOR THIS AND OTHER 

REASONS HE DECIDED TO CHANGE JOBS IN 1975• HE TOOK A TRAINING COURSE 

IN THE BROKERAGE FIRM OF E• F• HUTTON AND COMPANY IN PORTLAND, A BET
TER JOB WHICH PAID A HIGHER SALARY THAN THAT WHICH CLAIMANT WAS PRE
VIOUSLY RECEIVING• THE JOB REQUIRES TRAVELING BUT DOES NOT REQUIRE 
CLAIMANT TO SIT ALL DAY LONG• CLAIMANT IS ABLE TO SPEND MUCH OF THE 

TIME WALKING AROUND THE OFFICE WHICH AFFORDS HIM RELIEF FROM HIS NECK 
AND SHOULDER PAIN• 

THE REFEREE FOUND THAT CLAIMANT WAS WELL EDUCATED AND THERE 
WAS NO DOUBT THAT HE WOULD BE ABLE TO MAKE A GOOD LIVING IN MANY 
FIELDS - HE HAD NOT SUFFERED ANY LOSS OF INCOME• THE REFEREE CONCLUDED 

THAT 1 ALTHOUGH LOSS OF INCOME WAS ONLY ONE OF THE CRITERIA TO BE CON
SIDERED IN LOSS OF EARNING CAPACITY, IT WAS DIFFICULT T0 1 WITH THE 

MEDICAL EVIDENCE IN THE RECORD, GRANT CLAIMANT A DISABILITY AWARD 

GREATER THAN THAT WHICH HE HAD ALREADY RECEIVE De 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 14, 1975 IS AFFIRMED• 

WCB CASE NO. 75-1280-NC 

GEORGE SCHMELTZER, CLAIMANT 
RALF H• ERLANDSON, CLAI MANT 1 S ATTY• 

DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

MAY 27, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHICH AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF 

CLAIMANT'S CLAIM. IT WAS STIPULATED THAT DURING THE TIME IN QUES

TION THE EMPLOYER WAS A NON-COMPLYING EMPLOYER, AS DEFINED BY THE 

WORKMEN'S COMPENSATION ACT• 

CLAIMANT ALLEGES THAT ON OR ABOUT OCTOBER 2 5, 1974 HE REPORTED 
TO A TRAILER WHICH HE CONTENDED WAS UNDER THE CONTROL OF THE EMPLOYER 
AND USED AS BUSINESS OFFICE AND WAS WAITING TO RECEIVE HIS PAYCHECK 

WHEN HE WAS ASSAULTED BY A FELLOW EMPLOYE RESULTING IN DISABLING 
INJURY, THAT SINCE HE INCURRED THIS INJURY WHILE WAITING TO RECEIVE 
HIS PAYCHECK, IT WAS INCURRED IN THE SCOPE OF HIS EMPLOYMENT• 

CLAIMANT'S FOREMAN TESTIFIED THAT THE CREW OF WHICH CLAIMANT 
WAS A MEMBER WAS PICKED UP AND GENERALLY DROPPED OFF AT THE END OF 
A WORKDAY AT A PLACE CALLED THE HOOK AND EYE CAFE - THAT ON THE DAY 
IN QUESTION THE FOREMAN HAD THE PAYCHECKS AND INFORMED THE EMPLOYES 
TO MEET HIM AT THE CAFE IN ORDER TO GET PAID. WHEN THE FOREMAN WENT 
TO·THE CAFE 1 NO EMPLOYES WERE PRESENT SO HE WENT OVER TO THE TRAILER 
COURT WHERE HE HAD A TRAILER AND FOUND THE CREW HAVING A BIG PARTY. 
THE FOREMAN TESTIFIED HE HAD NEVER DISPERSED CHECKS AT THE TRAILER 
ON A CUSTOM BAS.IS BUT THAT ONCE IN AWHILE AN EMPLOYE WOULD TELL HIM 
TO KEEP HIS CHECK AND HE WOULD COME BY THE TRAILER LATER AND PICK IT 

UP•· 

-1 6 o-

Although the move to  ampa did result i a promotio for claim

ant, N V RTH L SS, H F LT TH JOB WAS NOT D SIRABL B CAUS IT WOULD
require him to remai a  umber of years i his prese t positio before
HE WOULD BE ELIGIBLE TO BECOME A STORE MANAGER, FOR THIS AND OTHER
REASONS HE DECIDED TO CHANGE JOBS IN 1 97 , HE TOOK A TRAINING COURSE
IN THE BROKERAGE FIRM OF E.F. HUTTON AND COMPANY IN PORTLAND, A BET
TER JOB WHICH PAID A HIGHER SALARY THAN THAT WHICH CLAIMANT WAS PRE
VIOUSLY RECEIVING, THE JOB REQUIRES TRAVELING BUT DOES NOT REQUIRE
CLAIMANT TO SIT ALL DAY LONG, CLAIMANT IS ABLE TO SPEND MUCH OF THE
TIME WALKING AROUND THE OFFICE WHICH AFFORDS HIM RELIEF FROM HIS NECK
AND SHOULDER PAIN,

The referee fou d that claima t was well educated a d there

WAS NO DOUBT THAT H WOULD B ABL TO MAK A GOOD LIVING IN MANY
FI LDS H HAD NOT SUFF R D ANY LOSS OF INCOM , TH R F R  CONCLUD D
THAT, ALTHOUGH LOSS OF INCOM WAS ONLY ON OF TH CRIT RIA TO B CON
SID R D IN LOSS OF  ARNING CAPACITY, IT WAS DIFFICULT TO, WITH TH 
M DICAL  VID NC IN TH R CORD, GRANT CLAIMANT A DISABILITY AWARD
GR AT R THAN THAT WHICH H HAD ALR ADY R C IV D,

The BOARD, ON D NOVO R VI W, AFFIRMS TH ORD R OF TH R F R  ,

ORD R

The order of the referee d ted November 14, 197 is  ffirmed.

WCB CAS NO. 75 1280 NC MAY 27, 1976

G ORG SCHM LTZ R, CLAIMANT
RALF H, ERLANDSON, CLAIMANT* S ATTY.
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests review by the board of the referee s
ORD R WHICH AFFIRM D TH STAT ACCID NT INSURANC FUND'S D NIAL OF
claima t s claim, it was stipulated that duri g the time i ques
t on TH  MPLOY R WAS A NON-COMPLYING  MPLOY R, AS D FIN D BY TH 
WORKM N* S COMP NSATION ACT,

Cla mant alleges that on or about October 25, 1974 he reported

TO A TRAIL R WHICH H CONT ND D WAS UND R TH CONTROL OF TH  MPLOY R
AND US D AS BUSIN SS OFFIC AND WAS WAITING TO R C IV HIS PAYCH CK
WH N H WAS ASSAULT D BY A F LLOW  MPLOY R SULTING IN DISABLING
INJURY, THAT SINC H INCURR D THIS INJURY WHIL WAITING TO R C IV 
HIS PAYCH CK, IT WAS INCURR D IN TH SCOP OF HIS  MPLOYM NT.

Claima t s forema testified that the crew of which claima t
WAS A M MB R WAS PICK D UP AND G N RALLY DROPP D OFF AT TH  ND OF
A WORKDAY AT A PLAC CALL D TH HOOK AND  Y CAF THAT ON TH DAY
IN QU STION TH FOR MAN HAD TH PAYCH CKS AND INFORM D TH  MPLOY S
TO M  T HIM AT TH CAF IN ORD R TO G T PAID, WH N TH FOR MAN W NT
TO TH CAF , NO  MPLOY S W R PR S NT SO H W NT OV R TO TH TRAIL R
COURT WH R H HAD A TRAIL R AND FOUND TH CR W HAVING A BIG PARTY.
TH FOR MAN T STIFI D H HAD N V R DISP RS D CH CKS AT TH TRAIL R
ON A CUSTOM BASIS BUT THAT ONC IN AWHIL AN  MPLOY WOULD T LL HIM
TO K  P HIS CH CK AND H WOULD COM BY TH TRAIL R LAT R AND PICK IT
UP.
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REFEREE FOUND THAT THE TRAILER HAD NEVER BEEN USED AS AN 

OFFICE - ONE WITNESS TESTIFIED SHE WENT TO THE TRAILER NOT TO GET PAID 

BUT BECAUSE EVERYONE HAD DECIDED TO HAVE A PARTY. 

THE REFEREE FOUND FROM THE TOTALITY OF THE EVIDENCE THAT SEVERAL 
PEOPLE HAD BEEN DRINKING HEAVILY AND, AS A RESULT OF THE PARTY AT THE 

TRAILER, CLAIMANT SUFFERED AN INJURY WHILE ENGAGED IN A NOT SO FRIENDLY 

WRESTLING MATCH WITH A FELLOW EMPLOYE 0 HE CONCLUDED THAT THE INJURY 

DID NOT ARISE OUT OF AND IN THE COURSE OF CLAIMANT'S EMPLOYMENT AND 

THAT THE DENIAL OF CLAIMANT'S CLAIM BY THE FUND WAS PROPER 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 3 t 1975 IS AFFIRMED• 

WCB CASE NO. 75-3221 

MIKE PALODICHUK, CLAIMANT 
NICKOLAUS ALBRECHT, CLAIMANT'S ATTY. 

DEPTe OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

MAY 27, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED THE STATE ACCIDENT INSURANCE FUND'S MOTION TO DISMISS THE 

MATTER. 

0N AUGUST 6 t 1 975 CLAIMANT'S COUNSEL REQUESTED A HEARING TO 

DETERMINE IF HE WAS ENTITLED TO PENALTIES BECAUSE OF THE FUND'S RE

FUSAL TO PAY ATTORNEY'S FEES ORDERED BY THE Cl RCUIT COURT AND BY THE 

WORKMEN'S COMPENSATION BOARD 0 AT THE HEARING CLAIMANT'S COUNSEL 

AMENDED HIS ISSUE TO INCLUDE, ALTERNATIVELY, WHETHER CLAIMANT WAS 

ENTITLED TO PENALTIES ON THE SAME GROUNDS• 

THE FUND MOVED TO DISMISS THE REQUEST FOR HEARING BECAUSE 
THERE WAS NO STATUTORY PROVISIONS FOR IMPOSITION OF PENALTIES FOR 

UNREASONABLE REFUSAL TO PAY ATTORNEY'S FEES• 

THE REFEREE FOUND THAT IF THE REQUEST FOR HEARING WAS VIEWED 

AS A REQUEST BY COUNSEL ( LINDE RSCORED) HE WAS NOT ENTITLED TO A HEAR-

ING BECAUSE HE WAS NOT A 'PARTY' AS DEFINED BY ORS 656.002(17). IF 

THE REQUEST WAS VIEWED AS A REQUEST ON BEHALF OF THE CLAIMANT ( UNDER

SCORED) THEN CLAIMANT WAS ENTITLED TO A HEARING ON ANY QUESTION CON

CERNING A CLAIM• ORS656 0 283(1) 0 

0Rs 656 0 262 (8) PROVIDES FOR THE IMPOSITION OF PENALTIES AGAINST 

INSURE RS, MEASURED AGAINST COMPENSATION 'THEN DUE', FOR UNREASON

ABLE REFUSAL TO PAY COMPENSATION OR UNREASONABLE DELAY IN PAYING 

COMPENSATION 0 ORS 6 5 6 • 0 0 2 ( 8) DEFINES COMPENSATION TO INCLUDE ALL 

BENEFITS, INCLUDING MEDICAL SERVICES, PROVIDED FOR A COMPENSABLE IN
JURY BY AN INSURER• 

THE REFEREE TOOK ADMINISTRATIVE NOTICE OF THE BOARD" S ORDER 
ENTERED ON OCTOBER 30 9 1974 IN THE ABOVE ENTITLED MATTER ANO ALSO THE 
JUDGMENT ENTERED APRIL 1 5 • 197 5 BY THE CIRCUIT COURT FOR THE COUNTY 
OF MARION ANO CONCLUDED THAT THE ATTORNEY" S FEES IN QUESTION WERE 

-t 6 t -

The referee found th t the tr iler h d never been used  s  n
OFFIC ON WITN SS T STIFI D SH W NT TO TH TRAIL R NOT TO G T PAID
BUT B CAUS  V RYON HAD D CID D TO HAV A PARTY.

The referee found from the tot lity of the evidence th t sever l
P OPL HAD B  N DRINKING H AVILY AND, AS A R SULT OF TH PARTY AT TH 
TRAIL R, CLAIMANT SUFF R D AN INJURY WHIL  NGAG D IN A NOT SO FRI NDLY
WR STLING MATCH WITH A F LLOW  MPLOY . H CONCLUD D THAT TH INJURY
DID NOT ARIS OUT OF AND IN TH COURS OF CLAIMANT* S  MPLOYM NT AND
THAT TH D NIAL OF CLAIMANT S CLAIM BY TH FUND WAS PROP R.

TH BOARD, ON D NOVO R VI W, AFFIRMS TH FINDINGS AND CONCLU
SIONS OF TH R F R  .

ORD R

The order of the referee d ted November 3, 197 

WCB CAS NO. 75-3221 MAY 27,

MIK PALODICHUK, CLAIMANT
NICKOLAUS ALBR CHT, CLAIMANT* S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Cla mant seeks board review of the referee s order which
GRANT D TH STAT ACCID NT INSURANC FUND'S MOTION TO DISMISS TH 
MATT R.

On AUGUST 6 , 1 975 CLAIMANT* S COUNS L R QU ST D A H ARING TO
D T RMIN IF H WAS  NTITL D TO P NALTI S B CAUS OF TH FUND*S R 
FUSAL TO PAY ATTORN Y S F  S ORD R D BY TH CIRCUIT COURT AND BY TH 
WORKM N* S COMP NSATION BOARD. AT TH H ARING CLAIMANT* S COUNS L
AM ND D HIS ISSU TO INCLUD , ALT RNATIV LY, WH TH R CLAIMANT WAS
 NTITL D TO P NALTI S ON TH SAM GROUNDS.

The fu d moved to dismiss the request for heari g because
TH R WAS NO STATUTORY PROVISIONS FOR IMPOSITION OF P NALTI S FOR
UNR ASONABL R FUSAL TO PAY ATTORN Y'S F  S.

The referee fou d that if the request for heari g was viewed
AS A R QU ST BY COUNS L (UND RSCOR D) H WAS NOT  NTITL D TO A H AR
ING B CAUS H WAS NOT A * PARTY* AS D FIN D BY ORS 656.002(17). IF
TH R QU ST WAS VI W D AS A R QU ST ON B HALF OF TH CLAIMANT ( UND R
SCOR D) TH N CLAIMANT WAS  NTITL D TO A H ARING ON ANY QU STION CON
C RNING A CLAIM. ORS656.283(1).

OrS 6 5 6.2 62 ( 8) PROVID S FOR TH IMPOSITION OF P NALTI S AGAINST
INSUR RS, M ASUR D AGAINST COMP NSATION * TH N DU *, FOR UNR ASON
ABL R FUSAL TO PAY COMP NSATION OR UNR ASONABL D LAY IN PAYING
COMP NSATION. ORS 6 56 . 002 (8 ) D FIN S COMP NSATION TO INCLUD ALL
B N FITS, INCLUDING M DICAL S RVIC S, PROVID D FOR A COMP NSABL IN
JURY BY AN INSUR R.

The referee took  dministr tive notice of the bo rd’s order
 NT R D ON OCTOB R 3 0 , 1 974 IN TH ABOV  NTITL D MATT R AND ALSO TH 
JUDGM NT  NT R D APRIL 1 5 , 1 9 7 5 BY TH CIRCUIT COURT FOR TH COUNTY
OF MARION AND CONCLUD D THAT TH ATTORN Y'S F  S IN QU STION W R 

IS AFFIRM D.

1976
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BY BOTH THE BOARD AND THE COURT BECAUSE OF THE INSURER• S 
.FAILURE TO OBTAIN DISALLOWANCE OR REDUCTION OF AWARD• ORS 656.382 (2) • 

THE REFEREE STATED THAT HAO THE ATTORNEYT S FEE IN QUESTION BEEN 
AWARDED PAYABLE OUT OF CLAIMANT'S COMPENSATION, THEN IT WOULD NOT 
HAVE LOST ITS IDENTITY AS COMPENSATION EVEN THOUGH PAID TO THE ATTOR
NEY AND 1 UNDER THOSE CIRCUMSTANCES, A PENALTY WOULD BE ASSESSABLE• 
HOWEVER, THAT WAS NOT THE SITUATION IN THIS CASE AND THE REFEREE CON
CLUDED THAT THE MOTION WAS WELL TAKEN AND SHOULD BE GRANTED• 

THE BOARD 1 ON DE NOVO REVIEW, AFFIRMS THE OPINION AND ORDER OF 
THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 16 1 1975 JS AFFIRMED• 

WCB CASE NO. 74-3485 

GUS .KOSMOS, CLAIMANT 
FABRE ANO EHLERS 1 CLAI MANTT S ATTYS. 
JONES, LANG 1 KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS, 
REQUES_T FOR REVIE.W .BY. CLAIMANT 

MAY 27, 1976 

REVIEWED BY BOARD. MEMBERS WILSON ANO MOORE• 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AFFIRMED THE DETERMINATION ORDER MAILED SEPTEMBER 51 1 974 
WHEREBY CLAIMANT WAS, AWARDED 2 2 • 5 DEGREES FOR 1 5 PER CENT DISA

BILITY OF HIS LEFT LEG• CLAIMANT CONTENDS THAT HE IS PERMANENTLY 
AND TOTALLY DISABLED AS. A RESULT OF PHYSICAL AND ( UNDERSCORED) 

PSYCHOLOGiCAL. CONDITIONS• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON FEBRUARY 7 1 1972 
WHEN HE SUFFERED AN OBLIQUE FRACTURE OF THE DI STAL FIBULA EXTENDING 
INTO THE ARTICULAR MARGIN OF THE LATERAL MALLEOLu·s. CLAIMANT WAS 
FIRST SEEN BY DR, RASIVIUSSEN WHO CONTINUED TO TREAT HIM UNTIL 'JUNE 13 1 

·.1 972 WHEN HE RELEASED HIM TO RETURN TO WORK• 

0N AUGUST 16 1 1972 CLAIMANT CAME UNDER THE CARE OF DR, BITTNER 
WHO REFERRED HIM TO DR• DONALD De SMITH, DR• SMITH RELEASED CLAIM
ANT TO RETURN TO WORK ON DECEMBER 4 1 1972 AND CLAIMANT RETURNED TO 
THE CARE OF DR• BITTNER. IN NOVEMBER, 1973 CLAIMANT WAS EXAMINED 
BY DRe PASQUESI AND IN APRIL 1 974 REFERRED TO THE DISABILITY PREVEN
TION DIVISION BY THE EVALUATION DIVISION OF THE BOARD, AT Dl~ABIL.ITY 
PREVENTION DIVISION CLAIMANT WAS EXAMINED BY DR, GANTENBEIN AND ALSO 
BY DRe HICKMAN, A CLINICAL. PSYCHOLOGIST, 

fN AUGUST I 9 7 4 DR. BITTNE_R WAS OF THE OPINION THAT CLAIMANTT S 
CONDITION WAS MEDICALLY STATIONARY AND THE CLAIM WAS CLOSED ON SEP
TEMBER 5 1 1 974 WITH THE AWARD OF 1 5 PER CENT LEFT LEG DISABILITY, 

IT WAS SUGGESTED THAT CLAIMANT, WHO HAD DIFFICULTY SPEAKING 
ENGLISH, BE EXAMINED BY A DOCTOR WHO SPOKE GREEK - DR 1 LAHIRI WAS 
RECOMMENDED, HE EXAMINED CLAIMANT AFTER THE HEARING AS DID DR, 
BLACHLY, A PSYCHIATRIST, REPORTS WERE RECEIVED FROM BOTH DOCTORS 
PRIOR TO THE CLOSING OF THE HEARING• 

CLAIMANT CO.NTENDS HE, IS PERMANENTLY AND TOTALLY DISABLED AS 
A RESULT OF THE ACCIDENT AND THE PSYCHOLOGICAL CONDITIONS WHICH WERE. 

_, 62 -

AWARD D BY BOTH TH BOARD AND TH COURT B CAUS OF TH INSUR R1 S
FAILUR TO OBTAIN DISALLOWANC OR R DUCTION OF AWARD. ORS 656.382 (2)

The referee st ted th t h d the  ttorney's fee in question been
AWARD D PAYABL OUT OF CLAIMANT S COMP NSATION, TH N IT WOULD NOT
HAV LOST ITS ID NTITY AS COMP NSATION  V N THOUGH PAID TO TH ATTOR
N Y AND, UND R THOS CIRCUMSTANC S, A P NALTY WOULD B ASS SSABL .
HOW V R, THAT WAS NOT TH SITUATION IN THIS CAS AND TH R F R  CON
CLUD D THAT TH MOTION WAS W LL TAK N AND SHOULD B GRANT D.

The bo rd, on de novo review,  ffirms the opinion  nd order of
THE REFEREE.

ORDER
The order of the referee d ted December 16, 197 is  ffirmed.

WCB CA E NO. 74-3485 MAY 27, 1976

GU KO MO , CLAIMANT
FABR AND  HL RS, CLAIMANT S ATTYS.
JON S, LANG, KL IN, WOLF AND SMITH,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

Cl im nt seeks review by the bo rd of the referee’s order
WHICH AFFIRM D TH D T RMINATION ORD R MAIL D S PT MB R 5, 1974
WH R BY CLAIMANT WAS AWARD D 2 2.5 D GR  S FOR 15 P R C NT DISA
BILITY OF HIS L FT L G. CLAIMANT CONT NDS THAT H IS P RMAN NTLY
AND TOTALLY DISABL D AS A R SULT OF PHYSICAL AND (UND RSCOR D)
PSYCHOLOGICAL CONDITIONS.

Claima t suffered a compe sable i jury o February 7, 1972
WH N H SUFF R D AN OBLIQU FRACTUR OF TH DISTAL FIBULA  XT NDING
INTO TH ARTICULAR MARGIN OF TH LAT RAL MALL OLUS. CLAIMANT WAS
FIRST S  N BY DR. RASMUSS N WHO CONTINU D TO TR AT HIM UNTIL JUN 1 3 ,
1 972 WH N H R L AS D HIM TO R TURN TO WORK.

On AUGUST 1 6 , 1 972 CLAIMANT CAM UND R TH CAR OF DR, BITTN R
WHO R F RR D HIM TO DR. DONALD D, SMITH. DR. SMITH R L AS D CLAIM
ANT TO R TURN TO WORK ON D C MB R 4 , 1 9 72 AND CLAIMANT R TURN D TO
TH CAR OF DR. BITTN R. IN NOV MB R, 1 9 73 CLAIMANT WAS  XAMIN D
BY DR. PASQU SI AND IN APRIL 1 974 R F RR D TO TH DISABILITY PR V N
TION DIVISION BY TH  VALUATION DIVISION OF TH BOARD. AT DISABILITY
PR V NTION DIVISION CLAIMANT WAS  XAMIN D BY DR. GANT NB IN AND ALSO
BY DR. HICKMAN, A CLINICAL PSYCHOLOGIST.

In AUGUST 1 9 74 DR. BITTN R WAS OF TH OPINION THAT CLAIMANT S
CONDITION WAS M DICALLY STATIONARY AND TH CLAIM WAS CLOS D ON S P
T MB R 5 , 1 974 WITH TH AWARD OF 15 P R C NT L FT L G DISABILITY.

It WAS SUGG ST D THAT CLAIMANT, WHO HAD DIFFICULTY SP AKING
 NGLISH, B  XAMIN D BY A DOCTOR WHO SPOK GR  K DR. LAHIRI WAS
R COMM ND D. H  XAMIN D CLAIMANT AFT R TH H ARING AS DID DR.
BLACHLY, A PSYCHIATRIST, R PORTS W R R C IV D FROM BOTH DOCTORS
PRIOR TO TH CLOSING OF TH H ARING.

Claima t co te ds he is perma e tly a d totally disabled as

A R SULT OF TH ACCID NT AND TH PSYCHOLOGICAL CONDITIONS WHICH W R 
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BY THE ACCIDENT 0 THE EMPLOYER CONTENDS THAT CLAIMANT HAS 

A CHRONIC BRAIN SYNDROME OF UNKNOWN CAUSE AND THAT HE HAS FAILED TO 

SUBSTANTIATE A PSYCHOLOGICAL DISORDER WHICH WAS MATERIALLY RELATED 

TO HIS INDUSTRIAL ACCIDENT WHICH WOULD WARRANT A FINDING OF PERMA

NENT TOTAL DISABILITY. 

CLAIMANT'S COMPLAINTS WERE NUMEROUS BUT THE REFEREE FOUND 

THAT THE ONLY MEDICAL EVIDENCE RELATING TO THE AREA OF INJURY INDICATED 

A FRACTURE OF THE LEFT ANKLE WHICH OCCURRED ON FEBRUARY 7 1 197 2 • DR 0 

BITTNER HAD REFERRED CLAIMANT TO DR 0 SMITH BECAUSE OF LOW BACK COM

PLAINTS, HOWEVER, DR 0 SMITH DID NOT REPORT ANY OBJECTIVE MEDICAL 

FINDINGS RELATING THERET0 0 HE RELEASED CLAIMANT TO RETURN TO WORK 

IN DECEMBER 1972 • DR 0 SM 1TH, DR 0 PASQUE SI AND DR 0 GANTENBE IN ALL 

AGREED THAT CLAIMANT'S RIGHT SHOULDER COMPLAINTS WERE NOT RELATED 

TO HIS COMPENSABLE INJURY• DR 0 BITTNER AGREED THAT CLAIMANT HAS A 

MAXIMUM OF SYMPTOMS AND A MINIMUM OF FINDINGS. 

THE RE FE REE CONCLUDED THAT CLAIMANT'S ONLY PHYS !CAL PROBLEMS 

WERE THE CONSEQUENCES OF THE LEFT ANKLE FRACTURE AND HYPERTENSION 

AND THE LATTER WAS NOT RELATED TO THE COMPENSABLE INJURY. 

THE RE WAS CONS IDE RAB LE EVIDENCE THAT CLAIMANT HAS EITHER A 

PSYCHOLOGICAL OR PSYCHIATRIC DYSFUNCTION WHICH IS NOT ORGANIC. MOST 

OF THE EXAMINERS HAD 0 DIFFICULTY IN COMMUNICATING WITH CLAIMANT AND 

SOME OF THE TESTS TAKEN SHOWED INCOMPLETE RESULTS 0 DR 0 BLACHLY 

CONCLUDED THAT THE CAUSE OF CLAIMANT'S CHRONIC BRAIN SYNDROME WAS 

UNKNOWN AND COULD NOT BE ATTRIBUTED TO THE INJURY OF FEBRUARY 7 1 t 9 7 2 • 

BOTH HE AND DR 0 HICKMAN FOUND CLAIMANT WAS A BORDERLINE INTELLECT, 

HOWEVER, DR 0 BITTNER DISAGREED, BASING HIS JUDGMENT ON THE FACT THAT 

CLAIMANT HAD BEEN A SUCCESSFUL BUSINESSMAN, HAVING OWNED AND OPER

ATED SUCCESSFUL RESTAURANTS IN BROOKLYN, NEW YORK AND LA GRANDE, 

OREGON 0 MANY OF THE PHYSICIANS FELT CLAIMANT WOULD NEVER RETURN TO 

WORK BECAUSE OF HIS DEPRESSION - DR 0 BITTNER FELT THIS DEPRESSION WAS 

THE RESULT OF THE DEATH OF CLAIMANT'S WIFE WHICH OCCURRED SOME TIME 

BETWEEN NOVEMBER 1973 AND MAY 1974 0 

THE REFEREE CONCLUDED THAT THE EVIDENCE INDICATED THAT CLAIM

ANT'S ONLY INJURY ON FEBRUARY t 7 • 1 972 WAS TO HIS LEFT ANKLE AND THERE 

WAS NO REASON TO BELIEVE THAT CLAIMANT'S 'CHRONIC BRAIN SYNDROME' 

WAS CAUSALLY RELATED THERETO. HE AFFIRMED THE DETERMINATION ORDER 

WITH A REMARK THAT IT SHOULD BE FOR LEFT FOOT DISABILITY RATHER THAN 

LEFT LEG DISABILITY. 

THE BOARD, ON° DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE. 
DR. LAHIRI, A GREEK-SPEAKING NEUROLOGIST, WAS OF THE OPINION, AFTER 

EXAMINING CLAIMANT, THAT THERE WAS VERY LITTLE IN THE WAY OF OBJE'.C

TIVE CLINICAL Fl NDI NGS TO SUBSTANTIATE HJ S MULTIPLE COM PLAI NTS 0 HE 

FELT CLAIMANT'S SYMPTOMS WERE LARGELY OF A PSYCHOLOGICAL NATURE 0 

DR• BLACHLY, A PSYCHIATRIST AT THE UNIVERSITY OF OREGON MEDICAL SCHOOL, 

CONCLUDED THAT THE CAUSE OF CLAIMANT'S CHRONIC BRAIN SYNDROME, WHICH 

IS ADMITTED, WAS UNKNOWN AND WAS NOT ATTRIBUTABLE TO THE INDUSTRIAL 

INJURY. APPARENTLY THE UNDERLYING PSYCHOLOGICAL OR NEUROTIC PROBLEM 

THAT CLAIMANT HAD WAS NOT AGGRAVATED BY HIS INDUSTRIAL INJURY, THERE

FORE, THE SITUATION DIFFERS FROM THAT IN PATITTUCI V, BOISE CASCADE 

CORPORATION ( UNDERSCORED) 1 8 OR APP 5 03, 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 1 0, 197 5 15 AFFIRMED• 

-163 --

AGGRAVAT D BY TH ACCID NT. TH  MPLOY R CONT NDS THAT CLAIMANT HAS
A CHRONIC BRAIN SYNDROM OF UNKNOWN CAUS AND THAT H HAS FAIL D TO
SUBSTANTIAT A PSYCHOLOGICAL DISORD R WHICH WAS MAT RIALLY R LAT D
TO HIS INDUSTRIAL ACCID NT WHICH WOULD WARRANT A FINDING OF P RMA
N NT TOTAL DISABILITY.

Claima t’s complai ts were  umerous but the referee fou d

THAT TH ONLY M DICAL  VID NC R LATING TO TH AR A OF INJURY INDICAT D
A FRACTUR OF TH L FT ANKL WHICH OCCURR D ON F BRUARY 7 , 1972. DR.
BITTN R HAD R F RR D CLAIMANT TO DR. SMITH B CAUS OF LOW BACK COM
PLAINTS, HOW V R, DR. SMITH DID NOT R PORT ANY OBJ CTIV M DICAL
FINDINGS R LATING TH R TO. H R L AS D CLAIMANT TO R TURN TO WORK
IN D C MB R 1 9 72 . DR. SMITH, DR. PASQU SI AND DR. GANT NB IN ALL
AGR  D THAT CLAIMANT S RIGHT SHOULD R COMPLAINTS W R NOT R LAT D
TO HIS COMP NSABL INJURY. DR. BITTN R AGR  D THAT CLAIMANT HAS A
MAXIMUM OF SYMPTOMS AND A MINIMUM OF FINDINGS.

The referee concluded th t cl im nt’s only physic l problems
W R TH CONS QU NC S OF TH L FT ANKL FRACTUR AND HYP RT NSION
AND TH LATT R WAS NOT R LAT D TO TH COMP NSABL INJURY.

There was co siderable evide ce that claima t has either a

PSYCHOLOGICAL OR PSYCHIATRIC DYSFUNCTION WHICH IS NOT ORGANIC. MOST
OF TH  XAMIN RS HAD' DIFFICULTY IN COMMUNICATING WITH CLAIMANT AND
SOM OF TH T STS TAK N SHOW D INCOMPL T R SULTS. DR. BLACHLY
CONCLUD D THAT TH CAUS OF CLAIMANT* S CHRONIC BRAIN SYNDROM WAS
UNKNOWN AND COULD NOT B ATTRIBUT D TO TH INJ URY OF F BRUARY 7 , 1 972 .
BOTH H AND DR. HICKMAN FOUND CLAIMANT WAS A BORD RLIN INT LL CT,
HOW V R, DR. BITTN R DISAGR  D, BASING HIS JUDGM NT ON TH FACT THAT
CLAIMANT HAD B  N A SUCC SSFUL BUSIN SSMAN, HAVING OWN D AND OP R
AT D SUCC SSFUL R STAURANTS IN BROOKLYN, N W YORK AND LA GRAND ,
OR GON. MANY OF TH PHYSICIANS F LT CLAIMANT WOULD N V R R TURN TO
WORK B CAUS OF HIS D PR SSION DR. BITTN R F LT THIS D PR SSION WAS
TH R SULT OF TH D ATH OF CLAIMANT S WIF WHICH OCCURR D SOM TIM 
B TW  N NOV MB R 1 9 73 AND MAY 1 974 ,

The referee co cluded that the evide ce i dicated that claim
ant s ONLY INJURY ON F BRUARY 1 7 , 1 972 WAS TO HIS L FT ANKL AND TH R 
WAS NO R ASON TO B LI V THAT CLAIMANT S CHRONIC BRAIN SYNDROM *
WAS CAUSALLY R LAT D TH R TO. H AFFIRM D TH D T RMINATION ORD R
WITH A R MARK THAT IT SHOULD B FOR L FT FOOT DISABILITY RATH R THAN
L FT L G DISABILITY.

The bo rd, on de novo review,  ffirms the order of the referee.
DR. LAHIR1, A GR  K-SP AKING N UROLOGIST, WAS OF TH OPINION, AFT R
 XAMINING CLAIMANT, THAT TH R WAS V RY LITTL IN TH WAY OF OBJ C
TIV CLINICAL FINDINGS TO SUBSTANTIAT HIS MULTIPL COMPLAINTS. H 
F LT CLAIMANT S SYMPTOMS W R LARG LY OF A PSYCHOLOGICAL NATUR .
DR. BLACHLY, A PSYCHIATRIST AT TH UNIV RSITY OF OR GON M DICAL SCHOOL,
CONCLUD D THAT TH CAUS OF CLAIMANT S CHRONIC BRAIN SYNDROM , WHICH
IS ADMITT D, WAS UNKNOWN AND WAS NOT ATTRIBUTABL TO TH INDUSTRIAL
INJURY. APPAR NTLY TH UND RLYING PSYCHOLOGICAL OR N UROTIC PROBL M
THAT CLAIMANT HAD WAS NOT AGGRAVAT D BY HIS INDUSTRIAL INJURY, TH R 
FOR , TH SITUATION DIFF RS FROM THAT IN PATITTUCI V. BOIS CASCAD 
CORPORATION (UND RSCOR D) , 8 OR APP 5 03 ,

ORDER
The order of the referee d ted December io, 197 is  ffirmed.
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CASE NO. 74-4627. MAY 27, 1976 

THE BENEFICIARIES OF 

EL TON GALBREATH, DECEASED 
PETERSON, SUSAK AND PETERSON, 

·CLAIMANT' s·ATTYSe 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 
. DEFENSE ATTYSe 

REQUEST FOR REVIEW BY EMPLOYER 
CROSS REQUEST FOR REVIEW BY BENEFICIARIES 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH FOUND THAT THE DECEDENT WORKMAN, IMMEDIATELY PRIOR TO HIS 
DEATH, WAS PERMANENTLY AND TOTALLY DISABLED AND THAT THE BENEFI

CIARIES OF THE DECEDENT WORKMAN WERE ENT!'TLED TO BENEFITS BASED UPON 
THE PERMANENT TOTAL DISABILITY OF THE DECEDENT WORKMAN AS OF THE 

DATE OF HIS DEATH• 

THE BENEFICIARIES OF THE DECEASED.WORKMAN CROSS REQUESTED RE
VIEW BY THE BOARD OF THAT PORTION OF THE REFEREE'S ORDER WHICH AWARDED. 
THE IR ATTORNEY 2 5 PER CENT OF THE COMPENSATION DUE AND PAYABLE UNDER 

THE TERMS OF THE REFEREE'S ORDER PAYABLE OUT OF SAID COMPENSATION 
AS PAJ.D 1 NOT TO EXCEED 2,000 DOLLARS, CONTENDING THAT SINCE THIS WAS 

A REJECTED CASE THE ATTORNEY'S FEE SHOULD BE PAID BY THE EMPLOYER• 

THE DECEDENT WORKMAN, WHO WAS APPROXIMATELY 5 7 YEARS OLD AT 
THE TIME OF HIS DEATH ON SEPTEMB'ER 2 7, 19·74 1 HAD WORKED MOST OF HIS 
LIFE AS A LONG HAUL TRUCK DRIVE Re HIS DEATH WAS NEITHER CAUSED BY NOR 

RELATED TO THE ACCIDENTAL INJURIES WHICH HE SUFFERED ON AUGUST 1 4, 
1969 AND ON APRIL 2 5 1 .1972 1 INJUHIES WHICH WERE INCURRED WHILE 1.N THE 

SERVICE OF THE SAME EMPLOYER WHICH WAS COVERED AT BOTH TIMES BY THE 
SAME INSURANCE CARRIE Re : SUBSEQUENT TO THE WORKMAN'S DEATH 1 DETER

MINATION ORDERS WERE ENTERED FOR BOTH INJURIES• THE FIRST, RELATING 
THE INJURY INCURRED ON APRIL 2 5, 1972 1 WAS MAILED DECEMBER 13 1 1974 
THE SECOND, RELATING TO THE INJURY OF AUGUST 14 1 196 9 1 ·wAS MAILED 
DECEMBER 30 9 1974• NEITHER AWARDED CLAIMANT ANY COMPENSATION FOR 
PERMANENT PARTIAL DISABILITY AND EACH STATED IT WAS A DETE·RMINATION 

OF THE WORKER'S CLAIM ONLY AND THAT THE APPEAL RIGHTS .SET FORTH BE
LOW PERTAINED ONLY TO THAT .INJURY AND DID NOT PRECLUDE FILING OF A 

CLAIM FOR POSSIBLE FATAL BENEFITS• 

THE. EMPLOYER CONTENDS THAT THE DECEDENT WORKMAN'S CONDITION 
WAS NOT STATIONARY, THEREFORE, NO AWARD OF PERMANENT TOTAL DISABILITY 

COULD HAVE BEEN ENTERED AS A MATTER.OF LAW• THE MEDICAL EVIDENCE 
INDICATES THAT NO FURTHER TREATMENT HAD BEEN RENDERED OR RECOMMENDED 

FOR THE � ·ECEDENT WORKMAN FOR SEVERAL MONTHS PRIOR TO HIS DEATH EX
CEPT A RECOMMENDATION TI-IAT HE SEEK PSYCHIATRIC OR PSYCHOLOGICAL 

COUNSELING FOR A STATE OF DEPRESSION• 

THE REFEREE FOUND IT WAS NOT NECESSARY.THAT'THE DECEDENT WORK
MAN'S CONDITION BE STATIONARY BEFORE A FINDING COULD BE MADE OF PER

MANENT AND TOTAL DISABILITY., CITING Ml KOLICH v. SIAC: ( UNDERSCORED) 1 

2 1 2 OR 3 6, 5 7 • 5 8 • WHERE IN THE COURT STATED THAT IT WAS EXPLICIT 
POLICY OF THE OREGON ACT THAT THE COMMISSION SHOULD WITHHOLD FINAL 
SETTLEMENT UNTIL EVERYTHING POSSIBLE HAS BEEN DONE TO RESTORE THE 
WORKMAN TO HEALTH• BECAUSE THE TEMPORARY TOTAL DISABILITY BENEFITS 
ARE 1 ROUGHLY, COMPARABLE T.O THE PERMANENT TOTAL DISABILITY BENEFITS, 

THERE IS NO INCENTIVE FOR AN INJURED WORKMAN TO SEEK A QUICK DECISION 
ON THE QUESTION OF WHETHER OR NOT HE IS TEMPORARILY TOTALLY DISABLED 
OR PERMANENTLY TOTALLY DISABLED. A HOLDING THAT THE T PERIOD OF PER
MANENT TOTAL DISABILITY• MUST BE DETERMINED BY THE COMMISSION BEFORE 
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WCB CAS NO. 74-4627 MAY 27, 1976

TH B N FICIARI S OF

ELTON GALBREATH, DECEASEDPETERSON, SUSAK AND PETERSON,
CLAIMANT'S ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE,
D F NS ATTYS,

R QU ST FOR R VI W BY  MPLOY R
CROSS R QU ST FOR R VI W BY B N FICIARI S

Reviewed by board members wilso a d moore.

The employer seeks review by the board of the referee s order
WHICH FOUND THAT TH D C D NT WORKMAN, IMM DIAT LY PRIOR TO HIS
D ATH, WAS P RMAN NTLY AND TOTALLY DISABL D AND THAT TH B N FI
CIARI S OF TH D C D NT WORKMAN W R  NTITL D TO B N FITS BAS D UPON
TH P RMAN NT TOTAL DISABILITY OF TH D C D NT WORKMAN AS OF TH 
DAT OF HIS D ATH,

The be eficiaries of the deceased workma cross requested re
v ew BY TH BOARD OF THAT PORTION OF TH R F R  'S ORD R WHICH AWARD D
TH IR ATTORN Y 25 P R C NT OF TH COMP NSATION DU AND PAYABL UND R
TH T RMS OF TH R F R  * S ORD R PAYABL OUT OF SAID COMP NSATION
AS PAID, NOT TO  XC  D 2 , 00 0 DOLLARS, CONT NDING THAT SINC THIS WAS
A R J CT D CAS TH ATTORN Y'S F  SHOULD B PAID BY TH  MPLOY R,

The D C D NT WORKMAN, WHO WAS APPROXIMAT LY 5 7 Y ARS OLD AT
TH TIM OF HIS D ATH ON S PT MB R 2 7 , 1 9 74 , HAD WORK D MOST OF HIS
LIF AS A LONG HAUL TRUCK DRIV R, HIS D ATH WAS N ITH R CAUS D BY NOR
R LAT D TO TH ACCID NTAL INJURI S WHICH H SUFF R D ON AUGUST 1 4 ,
1 96 9 AND ON APRIL 2 5 , 1 9 72 , INJURI S WHICH W R INCURR D WHIL IN TH 
S RVIC OF TH SAM  MPLOY R WHICH WAS COV R D AT BOTH TIM S BY TH 
SAM INSURANC CARRI R, SUBS QU NT TO TH WORKMAN'S D ATH, D T R
MINATION ORD RS W R  NT R D FOR BOTH INJURI S. TH FIRST, R LATING
TH INJURY INCURR D ON APRIL 2 5 , 1 972 , WAS MAIL D D C MB R 1 3 , 1 974
TH S COND, R LATING TO TH INJURY OF AUGUST 1 4 , 1 96 9 , WAS MAIL D
D C MB R 3 0 , 1 974 . N ITH R AWARD D CLAIMANT ANY COMP NSATION FOR
P RMAN NT PARTIAL DISABILITY AND  ACH STAT D IT WAS A D T RMINATION
OF TH WORK R'S CLAIM ONLY AND THAT TH APP AL RIGHTS S T FORTH B 
LOW perta ned only to That  njury and d d not preclude f l ng of a

CLAIM FOR POSSIBL FATAL B N FITS.

The employer co te ds that the decede t workma s co ditio 
WAS NOT STATIONARY, TH R FOR , NO AWARD OF P RMAN NT TOTAL DISABILITY
COULD HAV B  N  NT R D AS A MATT R OF LAW. TH M DICAL  VID NC 
INDICAT S THAT NO FURTH R TR ATM NT HAD B  N R ND R D OR R COMM ND D
FOR TH D C D NT WORKMAN FOR S V RAL MONTHS PRIOR TO HIS D ATH  X
C PT A R COMM NDATION THAT H S  K PSYCHIATRIC OR PSYCHOLOGICAL
COUNS LING FOR A STAT OF D PR SSION.

The referee fou d it was  ot  ecessary that the decede t work
man s CONDITION B STATIONARY B FOR A FINDING COULD B MAD OF P R
MAN NT AND TOTAL DISABILITY, CITING MIKOLICH V. SIAC (UND RSCOR D) ,
212 OR 36 , 5 7 , 5 8 , WH R IN TH COURT STAT D THAT IT WAS  XPLICIT
POLICY OF TH OR GON ACT THAT TH COMMISSION SHOULD WITHHOLD FINAL
S TTL M NT UNTIL  V RYTHING POSSIBL HAS B  N DON TO R STOR TH 
WORKMAN TO H ALTH. B CAUS TH T MPORARY TOTAL DISABILITY B N FITS
AR , ROUGHLY, COMPARABL TO TH P RMAN NT TOTAL DISABILITY B N FITS,
TH R IS NO INC NTIV FOR AN INJUR D WORKMAN TO S  K A QUICK D CISION
ON TH QU STION OF WH TH R OR NOT H IS T MPORARILY TOTALLY DISABL D
OR P RMAN NTLY TOTALLY DISABL D. A HOLDING THAT TH P RIOD OF P R
MAN NT TOTAL DISABILITY' MUST B D T RMIN D BY TH COMMISSION B FOR 
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DEATH WOULD HAMPER THIS POLICY BY CREATING AN URGENT NECESSITY FOR 
AN EARLY DECISION• THE COURT CONCLUDED THAT THE WIDOW MAY SHOW 
THAT HER HUSBAND WAS 9 11'1 FACT 9 PERMANENTLY AND TOTALLY DISABLED AS 
A RESULT OF HIS INJURY IN THE PERIOD IMMEDIATELY BEFORE HIS DEATHe 

THE REFEREE THEN PROCEEDED TO DETERMINE WHETHER OR NOT THE 
DECEDENT WORKMAN WAS 9 IN FACT 9 PERMANENTLY AND TOTALLY DISABLED 
IMMEDIATELY PRIOR TO HIS DEATH• HE FOUND THAT THE MEDICAL RECORDS 
INDICATED A LONG""."STANDING CONTRIBUTORY MEDICAL HISTORY• Ee Ge• EARLY 
MORNING BACK STIFFNESS DATING FROM 1962 • AT WHICH TIME CLAIMANT WAS 

DIAGNOSED AS HAVING BILATERAL RADICULOPATHYe MORE MARKED ON THE LEFT 
THAN ON THE RIGHT - SURGICAL INTERVENTIONS CONSISTING OF A LAMINEC
TOMY AND DISKECTOMY AT THE LUMBOSACRAL JOINT IN OCTOBER 1973 • AND 
THE SURGICAL INTERVENTIONS NECESSITATED BY THE INJURIES OF 196 9 AND 
1 972 WHICH INCLUDED A LAMINECTOMYe DISKECTOMY AT THE L4-5 LEVEL AND 
A FUSION FROM L4 TO S1 • ALSO GIVEN CONSIDERATION BY THE REFEREE WE.RE 
THE MANY HOSPITALIZATIONS FOR TRACTION 9 WHIRLPOOL 9 PHYSICAL THERAPY• 
HEAT ~ND MASSAGE AND THE EXISTENCE OF A SEVERE ALCOHOL PROBLEM OF 
l,.ONG-STANDING PRIOR TO THE INJURY WHICH HAD BEEN A CONTRIBUTING FAC
TOR UPON THE .DECEDENT WORKMAN• S MEDIC.AL CONDITION AND 9 TOGETHER 
WITH THE MEDICATION HE HAD BEEN .REQUIRED TO TAKE• FURTHER COMPLI
CATED HIS PROBLEM• 

DR• VAN OSDELe INITIALLY• . FELT THAT THE DECEDENT WORKMAN WOULD 
· HAVE BEEN ABLE TO RETURN TO-HIS REGULAR EMPLOYMENT BUT IN HIS CLOS

ING REPORT FELT THAT THE PROGNOSIS WAS POOR DUE TO AGE AND THE FOUR 
BACK INJURIES WHICH HAD' BEEN SUFFERED BY THE DECEASED WORKMAN - HE 
FELT, AT THAT TIME 1 THAT IT WAS HIGHLY UNLIKELY THAT THE WORKMAN 
WOULD BE EMPLOYABLE• 

DR. CHERRY, WHO WAS THE DECEDENT WORKMAN• S BASIC TREATING 
PHYSICIAN FROM 1 9·5 9 UNTIL THE Tl ME OF HIS DEATH, ALSO FELT THERE WAS 
VERY LITTLE LIKELIHOOD THAT THE DECEDENT WOULD HAVE BEEN ABLE TO RE

TURN TO ANY TYPE OF GAINFUL EMPLOYMENT• 1-fE FELT THAT FROM AUGUST 
1969 UNTIL THE WORKMANTS DEATH ON SEPTE.MBER 27 1 1974 1 HE HAD BEEN 
IN ALMOST CONSTANT PAIN AND WAS TOTALLY DISABLED FROM JULY 1 973 UN
TIL THE DATE OF HIS DEATH• 

THE REFEREE FOUND THAT DECEDENT WORKMAN HAD HAD AN EXCELLENT 
WORK HISTORY, WO.RKING FOR A SHORT PERIOD AT FARM LABOR AND ENGAGING 

DURING THE REST OF HIS ADULT WORKING LIFE IN DIFFERENT TYPES OF TRUCK 
DRIVING - :THAT HE HAD ALSO BETWEEN HIS 1 969 INJURY AND HIS 1 972 INJURY 
STUDIED AND OBTAINED A REAL ESTATE LICENSE AND HAD TRIED FOR A SHORT 
PERIOD OF TIME TO SELL REAL ESTATE. HE GAVE THIS UP, HOWEVER, AND 

"RETURNED TO DRIVING TRUCKS IN 1972 • 

THE EMPLOYER ALSO CONTENDS THAT IF THE ODD-LOT DOCTRINE IS AP
PLICABLE TO THE FACTS IN THIS CASE 1 THE REFEREE SHOULD CONSIDER THE 
FACT THAT THE DECEASED WORKMAN AND HIS BENEFICIARIES WERE RECEIVING 
NET INCOME EQUIVALENT TO HIS TAKE HOME PAY AND THAT THERE WAS REALLY 
NO MOTIVE FOR THE DECEASED WORKMAN TO ATTEMPT TO RETURN TO WORK• 

THE REFEREE, ASSUMING FOR THE PURPOSE OF DISCUSSION ONLY THAT 
THE DECEASED WORKMAN CAME WITHIN THE ODD-LOT DOCTR_INE 1 FELT THAT 
THE EVIDENCE OF CLAIMANT• S STEADY WORK HISTORY OVER A PERIOD OF 3 8 
YEARS INDICATED GOOD MOTIVATION AND, FURTHERMORE, TAKING INTO CONSI
DERATION THE ENTIRE MEDICAL RECORDS AND ALL THE TESTIMONY, THAT SUCH 
EVIDENCE INDICATES THAT THE DECEASED WORKMAN WAS SO INCAPACITATED 
AND DEVASTATED, BOTH PHYSICALLY .AND MENTALLY, FROM THE COMBINED 
EFFECTS OF THE LAST TWO INJ\_JRIES THAT THE FACTOR OF MOTIVATION NEED 
NOT BE CONSIDERED IN THE DETERMINATION OF WHETHER THE DECEASED WORK
MAN WOULD HAVE FALLEN WITHIN THE ODD-LOT DOCTRINE. 
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D ATH WOULD HAMP R THIS POLICY BY CR ATING AN URG NT N C SSITY FOR
AN  ARLY D CISION. TH COURT CONCLUD D THAT TH WIDOW MAY SHOW
THAT H R HUSBAND WAS, IN FACT, P RMAN NTLY AND TOTALLY DISABL D AS
A R SULT OF HIS INJURY IN TH P RIOD IMM DIAT LY B FOR HIS D ATH.

The referee the proceeded to determi e whether or  ot the
D C D NT WORKMAN WAS, IN FACT, P RMAN NTLY AND TOTALLY DISABL D
IMM DIAT LY PRIOR TO HIS D ATH. H FOUND THAT TH M DICAL R CORDS
INDICAT D A LONG-STANDING CONTRIBUTORY M DICAL HISTORY,  .G, ,  ARLY
MORNING BACK STIFFN SS DATING FROM 1 96 2 , AT WHICH TIM CLAIMANT WAS
DIAGNOS D AS HAVING BILAT RAL RADICULOPATHY, MOR MARK D ON TH L FT
THAN ON TH RIGHT SURGICAL INT RV NTIONS CONSISTING OF A LAMIN C
TOMY AND DISK CTOMY AT TH LUMBOSACRAL JOINT IN OCTOB R 1 973 , AND
TH SURGICAL INT RV NTIONS N C SSITAT D BY TH INJURI S OF 1 9 6 9 AND
1 972 WHICH INCLUD D A LAMIN CTOMY, DISK CTOMY AT TH L4-5 L V L AND
A FUSION FROM L4 TO SI . ALSO GIV N CONSID RATION BY TH R F R  W R 
TH MANY HOSPITALIZATIONS FOR TRACTION, WHIRLPOOL, PHYSICAL TH RAPY,
H AT AND MASSAG AND TH  XIST NC OF A S V R ALCOHOL PROBL M OF
LONG-STANDING PRIOR TO TH INJURY WHICH HAD B  N A CONTRIBUTING FAC
TOR UPON TH D C D NT WORKMAN S M DICAL CONDITION AND, TOG TH R
WITH TH M DICATION H HAD B  N R QUIR D TO TAK , FURTH R COMPLI
CAT D HIS PROBL M.

Dr. va osdel, i itially, felt that the decede t workma would
HAV B  N ABL TO R TURN TO HIS R GULAR  MPLOYM NT BUT IN HIS CLOS
ING R PORT F LT THAT TH PROGNOSIS WAS POOR DU TO AG AND TH FOUR
BACK INJURI S WHICH HAD B  N SUFF R D BY TH D C AS D WORKMAN H 
F LT, AT THAT TIM , THAT IT WAS HIGHLY UNLIK LY THAT TH WORKMAN
WOULD B  MPLOYABL .

Dr. CH RRY, WHO WAS TH D C D NT workman S BASIC TR ATING
PHYSICIAN FROM 1 9 6 9 UNTIL TH TIM OF HIS D ATH, ALSO F LT TH R WAS
V RY LITTL LIK LIHOOD THAT TH D C D NT WOULD HAV B  N ABL TO R 
TURN TO ANY TYP OF GAINFUL  MPLOYM NT. H F LT THAT FROM AUGUST
1 96 9 UNTIL TH WORKMAN* S D ATH ON S PT MB R 2 7 , 1 974 , H HAD B  N
IN ALMOST CONSTANT PAIN AND WAS TOTALLY DISABL D FROM JULY 1 973 UN
TIL TH DAT OF HIS D ATH.

The referee found th t decedent workm n h d h d  n excellent
WORK HISTORY, WORKING FOR A SHORT PERIOD AT FARM LABOR AND ENGAGING
DURING THE REST OF HIS ADULT WORKING LIFE IN DIFFERENT TYPES OF TRUCK
DRIVING THAT HE HAD ALSO BETWEEN HIS 1 96 9 INJURY AND HIS 1 9 72 INJURY
STUDIED AND OBTAINED A REAL ESTATE LICENSE AND HAD TRIED FOR A SHORT
PERIOD OF TIME TO SELL REAL ESTATE. HE GAVE THIS UP, HOWEVER, AND
RETURNED TO DRIVING TRUCKS IN 1 9 72 .

The employer  lso contends th t if the odd—lot doctrine is  p
plic ble TO THE FACTS IN THIS CASE, THE REFEREE SHOULD CONSIDER THE
FACT THAT THE DECEASED WORKMAN AND HIS BENEFICIARIES WERE RECEIVING
NET INCOME EQUIVALENT TO HIS TAKE HOME PAY AND THAT THERE WAS REALLY
NO MOTIVE FOR THE DECEASED WORKMAN TO ATTEMPT TO RETURN TO WORK.

The referee,  ssuming for the purpose of discussion only th t
TH D C AS D WORKMAN CAM WITHIN TH ODD LOT DOCTRIN , F LT THAT
TH  VID NC OF CLAIMANT S ST ADY WORK HISTORY OV R A P RIOD OF 3 8
Y ARS INDICAT D GOOD MOTIVATION AND, FURTH RMOR , TAKING INTO CONSI
D RATION TH  NTIR M DICAL R CORDS AND ALL TH T STIMONY, THAT SUCH
 VID NC INDICAT S THAT TH D C AS D WORKMAN WAS SO INCAPACITAT D
AND D VASTAT D, BOTH PHYSICALLY AND M NTALLY, FROM TH COMBIN D
 FF CTS OF TH LAST TWO INJURI S THAT TH FACTOR OF MOTIVATION N  D
NOT B CONSID R D IN TH D T RMINATION OF WH TH R TH D C AS D WORK
MAN WOULD HAV FALL N WITHIN TH ODD-LOT DOCTRIN .
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CONCLUDED THAT THE BENEFICIARIES HAD PROVEN A PRIMA FACIE 
CASE AND, THEREFORE, THE BURDEN OF SHOWING THE AVAILABILITY OF REGU

LAR AND GAINFUL EMPLOYMENT IN WHICH THE DECEASED COULD HAVE ENGAGED 
SHIFTED TO THE EMPLOYER• ALTHOUGH THE DECEDENT WORKMAN HAD BEEN 
ABLE TO SECURE A REAL ESTATE LICENSE AND HAD MADE SOME REAL ESTATE 

SALES, THE MEDICAL EVIDENCE CLEARLY INDICATED THAT BECAUSE OF CLAIM
ANT• S INABILITY TO RIDE IN AN AUTOMOBILE OR TO WALK ANY DISTANCE THAT 
IT WAS EXTREMELY DOUBTFUL THAT HE WOULD HAVE HAD ANY SUCCESS HAD 
HE PURSUED HIS REAL ESTATE ENDEAVOR• HE CONCLUDED THAT THE EMPLOYER 
HAD FAILED TO MEET THE BURDEN OF SHOWING THE AVAILABILITY OF SUITABLE 

AND GAINFUL EMPLOYMENT• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE WELL WRITTEN OPINION 
OF THE REFEREE IN ALL RESPECTS EXCEPT AS IT RELATES TO THE AWARD OF 

ATTORNEY'S FEES PAYABLE OUT OF THE COMPENSATION PAYABLE TO THE BENE
FICIARIES0 THE BOARD FINDS THAT THIS CLAIM FILED BY THE BENEFICIARIES 
OF THE DECEASED WORKMAN WAS REJECTED BY THE EMPLOYER AND 1 THEREFORE, 

UNDER THE PROVISIONS OF ORS 656 0 381 (1) THE COUNSEL FOR THE BENEFICI
ARIES SHOULD BE AWARDED A SEPARATE ATTORNEY FEE FOR PREVAILING AT THE 
HEARING BEFORE THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 29, 1975 IS MODIFIED •. 

CouNSEL FOR THE BENEFICIARIES OF THE DECEASED WORKMAN, ELTON 
GALBREATH, IS AWARDED AS A REASONABLE ATTORNEY'S FEE FOR HIS SER
VICES BEFORE THE REFEREE, THE SUM OF 2 1 000 DOLLARS PAYABLE BY THE 

EMPLOYER 0 

IN ALL OTHER RESPECTS THE ORDER OF THE REFEREE DATED DECEMBER 
29 1 1975 IS AFFIRMED 0 

CouNSEL FOR THE BENEFICIARIES OF THE DECEASED WORKMAN, ELTON 
GALBREATH, IS AWARDED AS A REASONABLE ATTORNEY'S FEE FOR HIS SER

VICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 500 DOLLARS 
PAYABLE BY THE EMPLOYER 0 

WCB CASE NO. 75-4408 JUNE 1, 1976 

PAUL A. SNYDER, CLAIMANT 
POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS• 
KENNETH KLEINSMITH, DEFENSE ATTY. 
ORDER ON MOTION 

0N MAY 2 1 1 1 9 7 6 CLAIMANT I THROUGH HIS COUNSEL, FILED A MOTION 

REQUESTING THE BOARD, PURSUANT TO ORS 6 5 6 • 2 9 5 ( 5) • TO REMAND THE 
ABOVE ENTITLED MATTER TO THE REFEREE FOR THE TAKING OF FURTHER EVI-
DENCE TO-WIT THE REPORT OF DR 0 ARTHUR L. ECKHARDT, DATED MARCH 4 1 

197 6 • WHICH RE PORT ALLEGEDLY WAS UNAVAILABLE TO CLAIMANT AT THE 
TIME OF THE HEARING. 

THE BOARD,· AFTER DUE CONSIDERATION OF THIS MATTER, F.INDS THAT 
DRe ECKHARDT HAD BEEN CLAIMANT'S TREATING PHYSICIAN SINCE THE DATE 
OF HIS INJURY AND THAT THE INFORMATION CONTAINED IN HIS REPORT OF MARCH 

4 1 197 6 UNDOUBTEDLY COULD HAVE BEEN OBTAINED AND PRESENTED AT THE 
TIME OF THE HEARING•· 

AT THE PRESENT TIME THERE 15 BEFORE THE BOARD A REQUEST FOR 
REVIEW OF THE REFEREE'S ORDER ENTERED FEBRUARY 5 1 1976 IN THE ABOVE 
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He co cluded that the be eficiaries had prove a prima facie

CAS AND, TH R FOR , TH BURD N OF SHOWING TH AVAILABILITY OF R GU
LAR AND GAINFUL  MPLOYM NT IN WHICH TH D C AS D COULD HAV  NGAG D
SHIFT D TO TH  MPLOY R, ALTHOUGH TH D C D NT WORKMAN HAD B  N
ABL TO S CUR A R AL  STAT LIC NS AND HAD MAD SOM R AL  STAT 
SAL S, TH M DICAL  VID NC CL ARLY INDICAT D THAT B CAUS OF CLAIM
ANT'S INABILITY TO RID IN AN AUTOMOBIL OR TO WALK ANY DISTANC THAT
IT WAS  XTR M LY DOUBTFUL THAT H WOULD HAV HAD ANY SUCC SS HAD
H PURSU D HIS R AL  STAT  ND AVOR, H CONCLUD D THAT TH  MPLOY R
HAD FAIL D TO M  T TH BURD N OF SHOWING TH AVAILABILITY OF SUITABL 
AND GAINFUL  MPLOYM NT,

The BOARD, ON D NOVO R VI W, AFFIRMS TH W LL WRITT N OPINION
OF TH R F R  IN ALL R SP CTS  XC PT AS IT R LAT S TO TH AWARD OF
ATTORN Y'S F  S PAYABL OUT OF TH COMP NSATION PAYABL TO TH B N 
FICIARI S, TH BOARD FINDS THAT THIS CLAIM FIL D BY TH B N FICIARI S
OF TH D C AS D WORKMAN WAS R J CT D BY TH  MPLOY R AND, TH R FOR ,
UND R TH PROVISIONS OF ORS 656,381 ( I ) TH COUNS L FOR TH B N FICI
ARI S SHOULD B AWARD D A S PARAT ATTORN Y F  FOR PR VAILING AT TH 
H ARING B FOR TH R F R  ,

ORDER
The order of the referee dated December 29, 1975 is modified,,

Cou sel for the be eficiaries of the deceased workma , elto 
GALBREATH, IS AWARDED AS A REASONABLE ATTORNEY'S FEE FOR HIS SER
VICES BEFORE THE REFEREE, THE SUM OF 2,000 DOLLARS PAYABLE BY THE
EMPLOYER,

In ALL OTHER RESPECTS THE ORDER OF THE REFEREE DATED DECEMBER
2 9 , 1 9 7 IS AFFIRMED,

Cou sel for the be eficiaries of the deceased workma , elto 
GALBR ATH, IS AWARD D AS A R ASONABL ATTORN Y S F  FOR HIS S R
VIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 5 0 0 DOLLARS
PAYABL BY TH  MPLOY R.

WCB CA E NO. 75-4408 JUNE I, 1976

PAUL A.  NYDER, CLAIMANT
POZZI, WILSON AND ATCHISON, CLAIMANT S ATTYS,
K NN TH KL INSMITH, D F NS ATTY.
ORD R ON MOTION

On MAY 2 1 , 1 97 6 CLAIMANT, THROUGH HIS COUNS L, FIL D A MOTION
R QU STING TH BOARD, PURSUANT TO ORS 656,295(5) , TO R MAND TH 
ABOV  NTITL D MATT R TO TH R F R  FOR TH TAKING OF FURTH R  VI
D NC TO WIT TH R PORT OF DR. ARTHUR L.  CKHARDT, DAT D MARCH 4 ,
1 97 6 , WHICH R PORT ALL G DLY WAS UNAVAILABL TO CLAIMANT AT TH 
TIM OF TH H ARING.

The BOARD, AFT R DU CONSID RATION OF THIS MATT R, FINDS THAT
DR.  CKHARDT HAD B  N CLAIMANT'S TR ATING PHYSICIAN SINC TH DAT 
OF HIS INJURY AND THAT TH INFORMATION CONTAIN D IN HIS R PORT OF MARCH
4 , 1 97 6 UNDOUBT DLY COULD HAV B  N OBTAIN D AND PR S NT D AT TH 
TIM OF TH H ARING.

At TH PR S NT TIM TH R IS B FOR TH BOARD A R QU ST FOR
R VI W OF TH R F R  1 S ORD R  NT R D F BRUARY 5 , 1 9 76 IN TH ABOV 
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ENTITLED MATTER• ALL PARTIES HAVE PREVIOUSLY BEEN NOTIFIED OF THE 
TIME WITHIN WHICH EACH MAY FILE ITS BRIEF AND THE BOARD WILL PROCEED 

WITH CLAIMANT' 5 REQUEST FOR REVIEW UPON RECEIPT OF THE BRIEFS• 

ORDER 

THE MOTION TO REMAND RECEIVED ON M_AY 21 1 t 976 15 DENIED. 

( NO NUMBER AVAILABLE) 

KEITH M. GILMORE, CLAIMANT 
HERSHISER 1 MITCHELL AND WARREN, 

DEFENSE ATTYS• 
ORDER ON MOT ION 

JUNE 1, 1976 

0N MAY 2 I I I 9 7 6 THE BOARD RECEIVED FROM THE ATTORNEYS FOR 
THE EMPLOYER-CARRIER A MOTION FOR RECONSIDERATION OF THE BOARD' 5 
OWN MOTION ORDER ENTERED MAY 14 1 1976 IN THE ABOVE ENTITLED MATTE Re 

THE ORDER ENTERED MAY 14 1 1976 REMANDED CLAIMANT'S CLAIM TO 
THE .EMPLOYER ANO ITS CARRIER FOR THE PAYMENT OF COMPENSATION AS PRO
VIDED BY LAW COMMENCING JANUARY 12 1 I 9 76 AND UNTIL THE CLAIM 15 CLOSED 
PURSUANT TO ORS 6 5 6 • 2 7 8 • THE ORDER RECITED THAT CLAIMANT HAD FUR
NISHED THE BOARD A MEDICAL REPORT FROM DRe WATKINS, DATED APRIL 2 0 1 

197 6 1 AND ON MAY 5 1 I 9 7 6 1 THE CARRIER HAD BEEN FURNISHED A COPY OF 
OR• WATKINS' REPORT ANO ADVISED THAT THE BOARD WOULD CONSIDER THE 
APPLICATION FOR OWN MOTION RELIEF ON MAY 10 1 1976 1 BUT WOULD RECEIVE 
ANY INFORMATION FROM THE CARRIER WHICH IT WISHED TO SUBMIT PRIOR TO 
THAT DATE• NO INFORMATION FROM THE CARRIER WAS RECE IVEOe 

THE BOAR0 1 AFTE.R GIVING DUE CONSIDERATION TO THE GROUNDS SET 
FORTH IN THE MOTION FOR. RECONSIDERATION, CONCLUDES THAT THEY ARE NOT 
SUFFIC IENTe 

ORDER 

THE MOTION FOR RECONSIDERATION OF THE BOARD' 5 OWN MOTION ORDER 
ENTERED IN THE ABOVE ENTITLED MATTER ON MAY 1 4 1 I 9 7 6 IS HEREBY DENIED. 

WCB CASE NO. 74-4578 

CHARLES BARNES, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER 1 

CLAIMANT' s ATTvs. 
Ge HOWARD CLIFF I DEFENSE ATTY• 
REQUEST FOR REVIEW BY- CLAIMANT 

JUNE 1, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOOREe 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AWARDED CLAIMANT 96 DEGREES FOR 3 0 PER CENT UNSCHEDUL.ED DIS

ABILITY• 

CLAIMANT SUFFERED A COMPENSABLE INJURY :TO HIS BACK ON ·SEPTEM
BER IO I I 9 7 3 • DRe ANDERSON, AN ORTHOPEDIC SURGEON, SUSPECTED A RUP
TURE DISC AND ON CECE MBER 3, t 9 7 3, A LAMINECTOMY ANO DISC REMOVAL 
WAS PERFORMED• CLAIMANT WAS RELEASED TO RETURN TO REGULAR WORK ON 

_, 6 7 -

 NTITL D MATT R. ALL PARTI S HAV PR VIOUSLY B  N NOTIFI D OF TH 
TIM WITHIN WHICH  ACH MAY FIL ITS BRI F AND TH BOARD WILL PROC  D
WITH CLAIMANT' S R QU ST FOR R VI W UPON R C IPT OF TH BRI FS.

ORDER
The MOTION TO R MAND R C IV D ON MAY 2 1, t 976 IS D NI D.

(NO NUMBER AVAILABLE) JUN 1, 1976

KEITH M. GILMORE, CLAIMANT
H RSHIS R, MITCH LL AND WARR N,

DEFENSE ATTYS.
ORDER ON MOTION

On MAY 2 I , 1 9 76 TH BOARD R C IV D FROM TH ATTORN YS FOR
TH  MPLOY R CARRI R A MOTION FOR R CONSID RATION OF TH BOARD* S
OWN MOTION ORD R  NT R D MAY 1 4 , 1 9 76 IN TH ABOV  NTITL D MATT R,

The ORD R  NT R D MAY 14, I 9 76 R MAND D CLAIMANT* S CLAIM TO
TH  MPLOY R AND ITS CARRI R FOR TH PAYM NT OF COMP NSATION AS PRO
VID D BY LAW COMM NCING JANUARY 1 2 , 1 9 76 AND UNTIL TH CLAIM IS CLOS D
PURSUANT TO ORS 6 56.2 7 8 . TH ORD R R CIT D THAT CLAIMANT HAD FUR
NISH D TH BOARD A M DICAL R PORT FROM DR. WATKINS, DAT D APRIL 20,
1 9 76 , AND ON MAY 5 , 1 976 , TH CARRI R HAD B  N FURNISH D A COPY OF
DR. WATKINS* R PORT AND ADVIS D THAT TH BOARD WOULD CONSID R TH 
APPLICATION FOR OWN MOTION R LI F ON MAY 1 0 , 1 9 76 , BUT WOULD R C IV 
ANY INFORMATION FROM TH CARRI R WHICH IT WISH D TO SUBMIT PRIOR TO
THAT DAT . NO INFORMATION FROM TH CARRI R WAS R C IV D.

TH BOARD, AFT R GIVING DU CONSID RATION TO TH GROUNDS S T
FORTH IN TH MOTION FOR R CONSID RATION, CONCLUD S THAT TH Y AR NOT
SUFFIC I NT.

ORDER
The MOTION FOR R CONSID RATION OF

 NT R D IN TH ABOV  NTITL D MATT R ON
TH BOARD* S OWN MOTION ORD R
MAY 1 4 , 1 9 76 IS H R BY D NI D.

WCB CA E NO. 74-4578 JUNE 1, 1976

CHARLE BARNE , CLAIMANT
 MMONS, KYL , KROPP AND KRYG R,
CLAIMANT'S ATTYS.

G. HOWARD CLIFF, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

The cl im nt seeks review by the bo rd of the referee* s order
WHICH AWARD D CLAIMANT 96 D GR  S FOR 3 0 P R C NT UNSCH DUL D DIS
ABILITY.

Cla mant suffered a compe sable i jury to his back o Septem
ber 10, 1973. DR. AND RSON, AN ORTHOP DIC SURG ON, SUSP CT D A RUP
TUR DISC AND ON D C MB R 3 , 1 9 73 , A LAMIN CTOMY AND DISC R MOVAL
WAS P RFORM D. CLAIMANT WAS R L AS D TO R TURN TO R GULAR WORK ON
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18 1 197 4 1 HOWEVER, BECAUSE OF CONTINUING SYMPTOMS, CLAIMANT 
WAS REFERRED TO DR. POULSON, AN ORTHOPEDIST, WHO PLACED CLAIMANT 
ON A 'LIGHT WORK' STATU_S IN MAY 1974 • . 

. IN JULY 1974 CLAIMANT WAS REFERRED TO THE DISABILITY PREVENTION 
DIVISION WHERE THE INITIAL OBJECTIVE FINDINGS WERE 'PRACTICALLY NIL'• 
THE -PSYCHOLOGICAL EVALUATION REVEALED ABOVE AVERAGE INTELLIGENCE 1 

THE PSYCHOPATHOLOGY WAS MODERATE LARGELY ATTRIBUTABLE TO THE INDUS
TRIAL INJURY1 THE PSYCHOLOGIST FELT THE PROGNOSIS WAS HOPEFUL AND 
FOUND NO EVIDENCE OF MALINGE.RING1 IT WAS FELT THAT CLAIMANT WAS WELL 
ENOUGH TO RETURN TO SCHOOL AND THAT IT WAS INADVISABLE FOR HIM TO RE
TURN TO CONSTRUCTION WORK 0 

IN A CLOSING REPORT, DATED SEPTEMBER 10 1 19 74 1 DR. ANDERSON 
INDICATED THAT CLAIM~NT' S CONDITION WAS STATIONARY AND THAT HE COULD 
CARRY OUT GAINFUL OCCUPATION IF HIS MOTIVATION WAS SUFFICIENT• THERE
AFTER, ON OCTOBER 18 1 197 4 1 A DE TERM I NATION ORDER AWARDED CLAIMANT 
TIME LOSS AND 3 2. DEGREES FOR 1 0 PER CENT UNSCHEDULED LOW BACK DIS
ABILITY• 

IN MARCH 1975 DR• STEELE, AN ORTHOPEDIST, EXAMINED CLAIMANT 
WHO WAS COMPLAINING OF HEADACHES. DRe STEELE COULD NOT FIND ANY 
DIRECT RELATIONSHIP BETWEEN THESE HEADACHES ANO THE BACK SURGERY 

.AND SUSPECTED THAT THEY WERE RELATED TO ANXIETY AND TENSION RESULT
ING BOTH FROM THE SURGERY AND FROM CLAIMANT'S SCHOOLING AND HIS 
CONCERN ABOUT RETURNING TO WORK• A NEUROLOGICAL EVALUATION WAS SUG
GESTED• 

JN APRIL 1974 1 DRe PARSONS, A NEUROSURGEON, EXAMINED CLAIMANT 
AND DIAGNOSED A POSSIBLE RECURRENT LUMBOSACRAL DISC PROTRUSION TO
GETHER WITH HEADACHE SECONDARY TO CERVICAL MUSCLE TENSION• IT WAS 
HIS OPINION THAT THE HEADACHE PROBLEM HAD BEEN INDIRECTLY CONTRIBUTED 
TO BY THE CLAIMANT'S INJURY AND THAT THE HEADACHES WERE A MAJOR DE
TERRENT FOR CLAIMANT' 5 CONTINUING SCHOOL WORKe A REPEAT MYELOGRAM 
WAS NORMAL1 DRe PARSONS INDICATED CLAIMANT COULD PROBABLY REE.NTER 
SCHOOL USING MEDICATION TO CONTROL HIS TEN~ION HEADACHES, THAT WITH 
HIS LOW BACK PAIN CLAIMANT WAS MORE SUSCEPTIBLE TO CERVICAL TENSION 
HEADACHES• DR 1 PARSONS AGREED WITH THE DISABILITY RATING AND STATED 
CLAIMANT SHOULD NOT REPETITIVELY LIFT MORE THAN 4 0 TO 5 0 POUNDS AND 
SHOULD LIMIT HIS BENDING BUT HE COULD PROBABLY DO BENCH WORK - HE 
FELT CLAIMANT WAS MO:TIVATED TO RETURN TO GAINFUL EMPLOYMENT AND 
THAT HIS HEADACHE PROBLEM WOULD BECOME LESS SEVERE IN THE FUTURE• 

CLAIMANT ATTEMPTED AT TWO DIFFERENT TIMES TO RETURN TO WORK 
AT THE CANNERY BUT WAS UNSUCCESSFUL EACH TIMEe CLAIMANT WAS EN
ROLLED AT CHEMEKETA COMMUNITY COLLEGE WHERE HE STAVED FOR APPROXI
MATELY A MONTH AND A HALF BUT DISCONTINUED BECAUSE OF HIS SEVERE 
HEADACHE Se 

CLAIMANT HAS A HIGH SCHOOL EDUCATION AND PRIOR TO HIS INJURY HAD 
COMPLETED TWO YEARS AT THE UNIVERSITY OF OREGON, FIRST MAJORING IN 
ARCHITECTURE AND THEN SWITCHING TO BUSINESS ADMINISTRATION• CLAIMANT 
HAS NO OTHER SPECIAL TRAINING AND HAS NOT RECEIVED A DEGREE• 

AT THE TIME OF THE HEARING CLAIMANT WAS STILL EXPERIENCING THE 
SAME TYPE OF BACK PAIN AND DISCOMFORT THAT HE HAD HAD WHEN HE ATTEMP
TED TO RETURN TO WORK - HE ALSO WAS STILL BOTHERED BY HEADACHES. 
BENDING, LIFTING, CAUSED HIM PROBLEMS, ESPECIALLY LIFTING 1 AND HIS 
MOBILITY HAS BEEN SUBSTANTIALLY REDUCED - TWISTING AGGRAVATES HIS 
CONDITION AND HE IS UNABLE TO SIT 1 STAND OR WALK FOR LONG PE~IODS OF 
TIME• THESE COMPLAINTS AND LIMITATIONS WERE CORROBORATED BY TESTI
MONY OF OTHER WITNESSES 0 

THE REFEREE CONCLUDED, AFTER TAKING INTO ACCOUNT CLAIMANT'S 
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F BRUARY 1 8 , 1 9 74 , HOW V R, B CAUS OF CONTINUING SYMPTOMS, CLAIMANT
WAS R F RR D TO DR, POULSON, AN ORTHOP DIST, WHO PLAC D CLAIMANT
ON A 'LIGHT WORK' STATUS IN MAY 1 9 7 4 ,

In JULY 1 9 74 CLAIMANT WAS R F RR D TO TH DISABILITY PR V NTION
DIVISION WH R TH INITIAL OBJ CTIV FINDINGS W R 'PRACTICALLY NIL'.
TH PSYCHOLOGICAL  VALUATION R V AL D ABOV AV RAG INT LLIG NC ,
TH PSYCHOPATHOLOGY WAS MOD RAT LARG LY ATTRIBUTABL TO TH INDUS
TRIAL INJURY, TH PSYCHOLOGIST F LT TH PROGNOSIS WAS HOP FUL AND
FOUND NO  VID NC OF MALING RING, IT WAS F LT THAT CLAIMANT WAS W LL
 NOUGH TO R TURN TO SCHOOL AND THAT IT WAS INADVISABL FOR HIM TO R 
TURN TO CONSTRUCTION WORK.

In  closing report, d ted September io, 1974, dr.  nderson
INDICAT D THAT CLAIMANT'S CONDITION WAS STATIONARY AND THAT H COULD
CARRY OUT GAINFUL OCCUPATION IF HIS MOTIVATION WAS SUFFICI NT. TH R 
AFT R, ON OCTOB R 1 8 , 1 9 74 , A D T RMINATION ORD R AWARD D CLAIMANT
TIM LOSS AND 32 D GR  S FOR 10 P R C NT UNSCH DUL D LOW BACK DIS
ABILITY.

In MARCH 1 9 7 5 DR. ST  L , AN ORTHOP DIST,  XAMIN D CLAIMANT
WHO WAS COMPLAINING OF H ADACH S. DR. ST  L COULD NOT FIND ANY
DIR CT R LATIONSHIP B TW  N TH S H ADACH S AND TH BACK SURG RY
AND SUSP CT D THAT TH Y W R R LAT D TO ANXI TY AND T NSION R SULT
ING BOTH FROM TH SURG RY AND FROM CLAIMANT'S SCHOOLING AND HIS
CONC RN ABOUT R TURNING TO WORK. A N UROLOGICAL  VALUATION WAS SUG
G ST D.

In APRIL 1974, DR. PARSONS, A N UROSURG ON,  XAMIN D CLAIMANT
AND DIAGNOS D A POSSIBL R CURR NT LUMBOSACRAL DISC PROTRUSION TO
G TH R WITH H ADACH S CONDARY TO C RVICAL MUSCL T NSION, IT WAS
HIS OPINION THAT TH H ADACH PROBL M HAD B  N INDIR CTLY CONTRIBUT D
TO BY TH CLAIMANT'S INJURY AND THAT TH H ADACH S W R A MAJOR D 
T RR NT FOR CLAIMANT'S CONTINUING SCHOOL WORK. A R P AT MY LOGRAM
WAS NORMAL. DR. PARSONS INDICAT D CLAIMANT COULD PROBABLY R  NT R
SCHOOL USING M DICATION TO CONTROL HIS T NSION H ADACH S, THAT WITH
HIS LOW BACK PAIN CLAIMANT WAS MOR SUSC PTIBL TO C RVICAL T NSION
H ADACH S. DR. PARSONS AGR  D WITH TH DISABILITY RATING AND STAT D
CLAIMANT SHOULD NOT R P TITIV LY LIFT MOR THAN 4 0 TO 5 0 POUNDS AND
SHOULD LIMIT HIS B NDING BUT H COULD PROBABLY DO B NCH WORK H 
F LT CLAIMANT WAS MOTIVAT D TO R TURN TO GAINFUL  MPLOYM NT AND
THAT HIS H ADACH PROBL M WOULD B COM L SS S V R IN TH FUTUR ,

Claima t attempted at two differe t times to retur to work

AT TH CANN RY BUT WAS UNSUCC SSFUL  ACH TIM . CLAIMANT WAS  N
ROLL D AT CH M K TA COMMUNITY COLL G WH R H STAY D FOR APPROXI
MAT LY A MONTH AND A HALF BUT DISCONTINU D B CAUS OF HIS S V R 
H ADACH S.

Claima t has a high school educatio a d prior to his i jury had

COMPL T D TWO Y ARS AT TH UNIV RSITY OF OR GON, FIRST MAJORING IN
ARCHIT CTUR AND TH N SWITCHING TO BUSIN SS ADMINISTRATION. CLAIMANT
HAS NO OTH R SP CIAL TRAINING AND HAS NOT R C IV D A D GR  .

At TH TIM OF TH H ARING CLAIMANT WAS STILL  XP RI NCING TH 
SAM TYP OF BACK PAIN AND DISCOMFORT THAT H HAD HAD WH N H ATT MP
T D TO R TURN TO WORK H ALSO WAS STILL BOTH R D BY H ADACH S.
B NDING, LIFTING, CAUS D HIM PROBL MS,  SP CIALLY LIFTING, AND HIS
MOBILITY HAS B  N SUBSTANTIALLY R DUC D TWISTING AGGRAVAT S HIS
CONDITION AND H IS UNABL TO SIT, STAND OR WALK FOR LONG P RIODS OF
TIM . TH S COMPLAINTS AND LIMITATIONS W R CORROBORAT D BY T STI
MONY OF OTH R WITN SS S.

The referee concluded,  fter t king into  ccount cl im nt's
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AGE, EDUCATION, TRAINING POTENTIAL, AND THE RESIDUALS OF HIS INDUS
TRIAL INJURY, THAT CLAIMANT HAO SUFFERED A PERMANENT LOSS OF WAGE 
EARNING CAPACITY OF APPR_OXIMATELY 3 0 PER CENT 0 THE CLAIMANT APPEALS, 
CONTENDING THAT HIS DISABILITY IS FAR IN EXCESS OF THAT AWARDED BY 
THE REFEREE• 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE FINDINGS AND CON
CLUSIONS OF THE REFEREEe THE CLAIMANT IN HIS BRIEF STATES THAT THE 
REFEREE FAILED TO TAKE INTO CONSIDERATION THE HEADACHE PROBLEM WHICH 

COMPLICATED CLAIMANT'S VOCATIONAL REHABILITATION PROSPECTS - HOWEVER, 
THE BOARD NOTES THAT, TO THE CONTRARY, THE REFEREE CLEARLY STATES 
THAT HE CONSIDERED VARIOUS FACTORS INCLUDING THE RESIDUALS OF THE 
INJURY IN QUESTION~ WITH EMPHASIS ON THE LOW BACK AND ( UNDERSCORED) 
THE HEADACHES• 

AFTER THE SURGERY, FROM WHICH CLAIMANT HAD A SUCCESSFUL RE
COVERY, HE WAS RELEASED TO RETURN TO REGULAR WORK ON FEBRUARY I 8, 
1974 0 DR• POULSON INDICATED INAREPORTOFJULV25 1 1974 THAT HE FELT 
CLAIMANT WAS CAPABLE OF WORK AND THAT CL.Al MANT WAS AVOIDING IT AND 
IT COULD BE A CASE OF MALINGERING0 DR 0 CARLSON RATED CLAIMANT'S 
PRESENT DISABILITY AS 'MILD'• DR 0 ANDERSON INDICATED ON SEPTEMBER 10 1 

197 4 THAT CLAIMANT WAS ABLE TO CARRY OUT GAINFUL OCCUPATION AT THAT 
TIME IF HIS MOTIVATION INDICATED THAT HE WOULD CARE TO DO S00 DR• 
PARSONS, AFTER A NEUROLOGICAL EXAMINATION OF CLAIMANT, F_ELT THAT THE 
INITIAL AWARD OF 3 2 DEGREES ADEQUATELY COMPENSATED CLAIMANT FOR HIS 
DISABILITY AND HE INDICATED THAT CLAIMANT SHOULD ATTEMPT TO GET SACK 
INTO GAINFUL ACTIVITY - HE AGREED WITH DR 0 ANDERSON THAT CLAIMANT WAS 
CAPABLE.OF CARRYING OUT A GAINFUL OCCUPATION 0 

IT APPEARS THAT CLAIMANT'S TREATING PHYSICIAN, DR 0 ANDERSON, 
AS WELL AS THE OTHER PHYSICIANS, WERE RATHER CRITICAL OF CLAIMANT'S 
MOTIVATION ANO CLAIMANT'S OWN TESTIMONY AT THE HEARING DOES LITTLE 

TO SUPPORT A FINDING THAT HE WAS MOTIVATED TO RETURN TO WORK 0 

THE BOARD CONCLUDES THAT THE REFEREE MADE AN ADEQUATE AND 
ACCURATE ASSESSMENT OF CLAIMANT'S PERMANENT LOSS OF. WAGE EARNING 
CAPACITY ANO AFFIRMS HIS ORDER 0 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 2 0 1 197 5 IS AFflRMED 0 

SAIF CLAIM NO. OD 14644 

. GEORGE DILLON, CLAIMANT 
FRANKLIN, BENNETT, OFELT AND JOLLES, 

CLAIMANT'S ATTYS. 
DEPT0 OF JUSTICE, DEFENSE ATTY• 
OWN MOTION ORDER . 

JUNE 1, 1976 

ON OCTOBER 1 4 t 196 5 CLAIMANT WAS AWARDED PERMANENT TOTAL DIS
ABILITY0 ON OCTOBER 1 4, 19 74 THE STATE ACCIDENT INSURANCE FUND RE
QUESTED THE BOARD TO EXERCISE ITS OWN MOTION JURISDICTION PURSUANT 

"TO ORS 6 5 6 • 2 7 8 AND GIVE CONSIDERATION TO THE CANCELLATION OF THE PER-
MANENT TOTAL DISABILITY AWARD - THE REQUEST WAS ·suPPORTED BY FINDINGS 
AND OPINIONS EXPRESSED BY DR 0 MALINER IN A REPORT DATED SEPTEMBER 18 1 

1975. 

THE BOARD REMANDED THE MATTER TO THE HEARINGS DIVISION TO SET 
FOR A HEARING, AFTER DUE NOTICE GIVEN TO ALL PARTIES CONCERNED, F.OR 
THE TAKING OF EVIDENCE WITH RESPECT TO CLAIMANT'S PRESENT CONDITION. 

-169 -

 GE, EDUC TION, TR INING POTENTI L,  ND THE RESIDU LS OF HIS INDUS
TRI L INJURY, TH T CL IM NT H D SUFFERED  PERM NENT LOSS OF W GE
E RNING C P CITY OF  PPROXIM TELY 3 0 PER CENT. THE CL IM NT  PPE LS,
CONTENDING TH T HIS DIS BILITY IS F R IN EXCESS OF TH T  W RDED BY
THE REFEREE.

The boar , on  e novo review, agrees with the fin ings an con

clusions OF THE REFEREE. THE CL IM NT IN HIS BRIEF ST TES TH T THE
REFEREE F ILED TO T KE INTO CONSIDER TION THE HE D CHE PROBLEM WHICH
COMPLIC TED CL IM NT S VOC TION L REH BILIT TION PROSPECTS HOWEVER,
THE BO RD NOTES TH T, TO THE CONTR RY, THE REFEREE CLE RLY ST TES
TH T HE CONSIDERED V RIOUS F CTORS INCLUDING THE RESIDU LS OF THE
INJURY IN QUESTION, WITH EMPH SIS ON THE LOW B CK  ND (UNDERSCORED)
T E HEADACHES.

After the surgery, from which cl im nt h d  successful re
covery, HE WAS RELEASED TO RETURN TO REGULAR WORK ON FEBRUARY 18,
1 9 7 4 . DR. POULSON INDIC TED IN  REPORT OF JULY 2 5 , 1 9 74 TH T HE FELT
CL IM NT W S C P BLE OF WORK  ND TH T CL IM NT W S  VOIDING IT  ND
IT COULD BE  C SE OF M LINGERING. DR. C RLSON R TED CL IM NT* S
PRESENT DIS BILITY  S 'MILD1, DR.  NDERSON INDIC TED ON SEPTEMBER 10,
1 9 74 TH T CL IM NT W S  BLE TO C RRY OUT G INFUL OCCUP TION  T TH T
TIME IF HIS MOTIV TION INDIC TED TH T HE WOULD C RE TO DO SO. DR.
P RSONS,  FTER  NEUROLOGIC L EX MIN TION OF CL IM NT, FELT TH T THE
INITI L  W RD OF 32 DEGREES  DEQU TELY COMPENS TED CL IM NT FOR HIS
DIS BILITY  ND HE INDIC TED TH T CL IM NT SHOULD  TTEMPT TO GET B CK
INTO G INFUL  CTIVITY HE  GREED WITH DR.  NDERSON TH T CL IM NT W S
C P BLE OF C RRYING OUT  G INFUL OCCUP TION.

It appears that claimant s TRE TING PHYSICI N, DR.  NDERSON,
 S WELL  S THE OTHER PHYSICI NS, WERE R THER CRITIC L OF CL IM NT* S
MOTIV TION  ND CL IM NT S OWN TESTIMONY  T THE HE RING DOES LITTLE
TO SUPPORT  FINDING TH T HE W S MOTIV TED TO RETURN TO WORK.

The BO RD CONCLUDES TH T THE REFEREE M DE  N  DEQU TE  ND
 CCUR TE  SSESSMENT OF CL IM NT S PERM NENT LOSS OF W GE E RNING
C P CITY  ND  FFIRMS HIS ORDER.

ORDER

The ORDER OF THE REFEREE DATED NOVEMBER 20,

 AIF CLAIM NO. OD 14644 JUNE

GEORGE DILLON, CLAIMANT
FR NKLIN, BENNETT, OFELT  ND JOLLES,
claimant s  TTYS.

DEPT. OF JUSTICE, DEFENSE  TTY.
OWN MOTION ORDER

On OCTOBER 1 4 , 1 9 6 5 CL IM NT W S  W RDED PERM NENT TOT L DIS

 BILITY. ON OCTOBER 1 4 , 1 9 74 THE ST TE  CCIDENT INSUR NCE FUND RE
QUESTED THE BO RD TO EXERCISE ITS OWN MOTION JURISDICTION PURSU NT
TO ORS 6 5 6.2 7 8  ND GIVE CONSIDER TION TO THE C NCELL TION OF THE PER
M NENT TOT L DIS BILITY  W RD THE REQUEST W S SUPPORTED BY FINDINGS
 ND OPINIONS EXPRESSED BY DR. M LI NER IN  REPORT D TED SEPTEMBER 18,
1 9 7 5 .

The BOARD REMANDED THE MATTER TO THE HEARINGS DIVISION TO SET
FOR A HEARING, AFTER DUE NOTICE GIVEN TO ALL PARTIES CONCERNED, FOR
THE TAKING OF EVIDENCE WITH RESPECT TO CLAIMANT S PRESENT CONDITION.

1 9 7 5 IS  FFIRMED.

1, 1976

16 9





’ — 

-

’ 

’ 

’ 

’ 






-

’ 



           
            

         
                  
           

            
           

           
        

              
   

          
               
               
         

     
          

          
           
        

              
      

        

   
    

 
    
  

             
         
               

             
          
               

             
                      
             
             
          

                
                  
             

        
           

           
          
                  

          

 

THE CONCLUSION OF THE HEARING 0 THE REFEREE W.f",.S DIRECTED TO SUB

MIT HIS FINDINGS AND RECOMMENDATIONS ·To THE BOARD WITH COPIES OF SAME 

FURNISHED TO ALL PARTIES PRESENT AND-OR REPRESENTED AT THE HEARING• 

A HEARING WAS HELD ON SEPTEMBER 16 0 1976 • A TRANSCRIPT WAS FUR
NISHED TO THE BOARD TOGETHER WITH A RECOMMENDATION BY REFEREE WILLIAM 
J• FOSTER AND THE DEPOSITION OF DR. PARVARESH AND THE DEPOSITION OF 

DRe MALINER WHICH WERE RECEIVED IN EVIDENCE BY REFEREE FOSTER• 

THE BOARD 0 ON DE NOVO REVIEW OF THE TRANSCRIPT AND THE EVIDENCE 0 

AND AFTER CONSIDERATION OF THE RECOMMENDATION OF REFEREE FOSTER 0 

A COPY OF WHICH IS ATTACHED HERETO AND BY THIS REFERENCE MADE A PART 

HEREOF, ACCEPTS THE RECOMMENDATION• 

ORDER 

THE REQUEST MADE BY THE STATE ACCIDENT INSURANCE FUND ON OCTO-
BER 14 0 1 974 THAT THE BOARD EXERCISE ITS OWN MOTION JURISDICTION PUR
SUANT TO ORS 6 5 6 • Z 7 8 AND GIVE CONSIDERATION TO THE CANCELLATION OF 

THE PERMANENT TOTAL DISABILITY AWARD GIVEN CLAIMANT ON OCTOBER 1 4 • 

196 5 IS HEREBY DENIED• 

THE REQUEST BY THE STATE ACCIDENT INSURANCE FUND THAT THE 
BOARD EXERCISE ITS OWN MOTION JURISDICTION NECESSITATED THE HEARING 

THE FUND WAS NOT SUCCESSFUL IN.EITHER DIMINISHING OR TERMINATING THE 
AWARD OF PERMANENT TOTAL DISABILITY 0 THEREFORE 0 CLAIMANT• S ATTORNEY 
IS AWARDED AS A REASONABLE ATTORNEY• S FEE 9 THE SUM OF 6 0 0 DOLLARS, 

PAYABLE BY THE STATE ACCIDENT INSURANCE· FUND• 

SAIF CLAIM NO. HB 163064 

DANNIE L. JONES, CLAIMANT 
BRYANT 0 EDMONDS AND ERICKSON 0 

CLAIMANT• S ATTYS. 

DEPT. OF JUSTICE 0 DEFENSE ATTY• 
OWN MOTION DETERMINATI.ON 

JUNE 1, 1976 

THE CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 7 0 196 5 0 , 

SUFFERING FACIAL LACERATIONS• HE LATER DEVELOPED HEADACHES AND BACK 

PROBLEMS• THE CLAIM WAS INITIALLY CLOSED ON JULY 1 8 0 196 6 W 1TH AN 
AWARD OF 1 5 PER CENT UNSCHEDULED DISABILITY - IT WAS REOPENED IN SEP

TEMBER FOR FURTHER TREATMENT BY DR• GILL. A LAMINECTOMY WAS PER
FORMED IN JANUARY 196 7 AND CLAIMANT WAS AWARDED AN ADDITIONAL Z 5 PER 
CENT UNSCHEDULED DISABILITY FOR A TOTAL OF 4 0 PER CENT OF THE MAXIMUM. 

ON MAY Z 1 0 1968 A CIRCUIT COURT STIPULATION JUDGMENT GRANTED AN 
ADDITIONAL Z O PER CENT 0 INCREASING HIS TOTAL AWARD TO 6 0 PER CENT• 

0N OCTOBER 22 0 1973 THE BOARD ENTERED ITS OWN MOTION ORDER 
DIRECTING THE CLAIM TO BE REOPENED FOR FURTHER TREATMENT• SURGERY 
WAS PERFORMED BY DRe GILL O_N JANUARY Z 1 0 1 974 0 A HEMILAMINECTOMY AT 
L4 -5 LEVE Le THE CLAIM WAS CLOSED ON. NOVEMBER 1 8 0 197 4 0 PURSUANT TO 
ORS 6 5 6 • Z 7 8 WITH NO ADDITIONAL AWARD FOR PERMANENT PARTIAL DISABILITY. 

CLAIMANT HAD BEEN UNSUCCESSFULLY INVOLVED IN A VOCATIONAL RE
HABILITATION PROGRAM AND DURING THE ENTIRE PERIOD IN V11H ICH THE CLAIM 
HAS BEEN CONSIDERED 0 THE MAJORITY OF THE DOCTORS HAVE FOUND THE SUB

JECTIVE COMPLAINTS TO OUTWEIGH THE PHYSICAL FINDINGS - HOWEVER, ON 
AUGUST 28 0 1975 THE CLAIM WAS REOPENED FOR A THIRD TIME BY A BOAR�• S 
OWN MOTION ORDER AND FURTHER SURGERY 0 CONSISTING OF A FUSION PERFORMED 

.;.1 7 0 - -

UPON TH CONCLUSION OP TH H ARING, TH R F R  WAS DIR CT D TO SUB
MIT HIS FINDINGS AND R COMM NDATIONS TO TH BOARD WITH COPI S OF SAM 
FURNISH D TO ALL PARTI S PR S NT AND OR R PR S NT D AT TH H ARING,

A H ARING WAS H LD ON S PT MB R 1 6 , 1 9 76 , A TRANSCR IPT WAS FUR
NISH D TO TH BOARD TOG TH R WITH A R COMM NDATION BY R F R  WILLIAM
J, FOST R AND TH D POSITION OF DR. PARVAR SH AND TH D POSITION OF
DR. MALI N R WHICH W R R C IV D IN  VID NC BY R F R  FOST R.

The board, o de  ovo review of the tra script a d the evide ce,
AND AFTER CONSIDERATION OF THE RECOMMENDATION OF REFEREE FOSTER,
A COPY OF WHICH IS ATTACHED HERETO AND BY THIS REFERENCE MADE A PART
HEREOF, ACCEPTS THE RECOMMENDATION.

ORDER
The request made by the state accide t i sura ce fu d o Octo

ber 1 4 , 1 9 74 THAT TH BOARD  X RCIS ITS OWN MOTION JURISDICTION PUR
SUANT TO ORS 6 5 6.2 7 8 AND GIV CONSID RATION TO TH CANC LLATION OF
TH P RMAN NT TOTAL DISABILITY AWARD GIV N CLAIMANT ON OCTOB R 14,
1 96 5 IS HEREBY DENIED.

The R QU ST BY TH STAT ACCID NT INSURANC FUND THAT TH 
BOARD  X RCIS ITS OWN MOTION JURISDICTION N C SSITAT D TH H ARING
TH FUND WAS NOT SUCC SSFUL IN  ITH R DIMINISHING OR T RMINATING TH 
AWARD OF P RMAN NT TOTAL DISABILITY, TH R FOR , CLAIMANT'S ATTORN Y
IS AWARD D AS A R ASONABL ATTORN Y'S F  , TH SUM OF 6 0 0 DOLLARS,
PAYABL BY TH STAT ACCID NT INSURANC FUND.

 AIF CLAIM NO. HB 163064 JUNE 1, 1976

DANNIE L. JONE , CLAIMANT
BRYANT,  DMONDS AND  RICKSON,

cla mant s ATTYS.
D PT. OF JUSTIC , D F NS ATTY.
OWN MOTION D T RMINATION

The claima t suffered a compe sable i jury o December 7 , 1 9 6 5,-
SUFF RING FACIAL LAC RATIONS. H LAT R D V LOP D H ADACH S AND BACK
PROBL MS. TH CLAIM WAS INITIALLY CLOS D ON JULY 1 8 , 1 96 6 WITH AN
AWARD OF 1 5 P R C NT UNSCH DUL D DISABILITY IT WAS R OP N D IN S P
T MB R FOR FURTH R TR ATM NT BY DR. GILL. A LAMIN CTOMY WAS P R
FORM D IN JANUARY 1 9 67 AND CLAIMANT WAS AWARD D AN ADDITIONAL 2 5 P R
C NT UNSCH DUL D DISABILITY FOR A TOTAL OF 4 0 P R C NT OF TH MAXIMUM.

On MAY 2 1 , 1 9 6 8 A C I RCU1T COURT ST I PULATI ON JUDGM NT GRANT D AN
ADDITIONAL 2 0 P R C NT, INCR ASING HIS TOTAL AWARD TO 6 0 P R C NT.

On OCTOB R 22 , 1 9 73 TH BOARD  NT R D ITS OWN MOTION ORD R

DIR CTING TH CLAIM TO B R OP N D FOR FURTH R TR ATM NT. SURG RY
WAS P RFORM D BY DR. GILL ON JANUARY 2 1 , 1 9 74 , A H MILAMIN CTOMY AT
L4 —5 L V L. TH CLAIM WAS CLOS D ON. NOV MB R 1 8 , 1 9 7 4 , PURSUANT TO
ORS 6 5 6.2 7 8 WITH NO ADDITIONAL AWARD FOR P RMAN NT PARTIAL DISABILITY.

Claima t had bee u successfully i volved i a vocatio al re

hab l tat on PROGRAM AND DURING TH  NTIR P RIOD IN WHICH TH CLAIM
HAS B  N CONSID R D, TH MAJORITY OF TH DOCTORS HAV FOUND TH SUB
J CTIV COMPLAINTS TO OUTW IGH TH PHYSICAL FINDINGS HOW V R, ON
AUGUST 2 8 , 1 97 5 TH CLAIM WAS R OP N D FOR A THIRD TIM BY A BOARD' S
OWN MOTION ORD R AND FURTH R SURG RY, CONSISTING OF A FUSION P RFORM D
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BY DR. WATTLEWORTH ON OCTOBER 29 0 1975• ON APRIL 16 1 1976 DR. WATTLE

WORTH STATED THAT CLAIMANT'S CONDITION WAS MEDICALLY STATIONARY WITH 

A SOLID FUSION AND HE RELEASED HIM TO RETURN TO LIGHT WORK. 

BASED UPON THE PHYSICAL FINDINGS 0 AGE, INTELLIGENCE AND POTEN

TIAL FOR RETRAINING, TOGETHER WITH MOTIVATIONAL FACTORS, IT WAS THE 

RECOMMENDATION OF THE EVALUATION DIVISION OF THE BOARD THAT CLAIMANT 

BE AWARDED NO ADDITIONAL COMPENSATION FOR PERMANENT PARTIAL DI SA

BILITY BECAUSE HE HAD NOT SUFFERED A LOSS OF EARNING CAPACITY GREATER 

THAN THAT FOR WHICH HE HAD PREVIOUSLY BEEN AWARDED, BUT THAT HE WOULD 

BE AWARDED COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM OCTOBER 

29 1 1975 THROUGH APRIL 16 1 1976 1 BOTH DATES INCLUSIVE• 

IT IS so ORDERED. 

WCB CASE NO. 
WCB CASE NO. 

75-4945 
73-4017 

BRINGFRIED RATTAY, CLAIMANT 
MARTIN, BISCHOFF, TEMPLETON AND BIGGS 0 

CLAIMANT'S A TTYS, 

DEPT. OF JUSTICE, DEFENSE ATTY. 

ORDER ON MOTION 

JUNE 1, 1976 

ONAPRIL27, 1976 THE CLAIMANT, PURSUANTTOORS6S6 0 278 1 RE

QUESTED THE BOARD TO MODIFY, CHANGE OR TERMINATE ITS ORDER ON REVIEW 

ENTERED IN THE ABOVE ENTITLED MATTER ON APRIL 29 0 1975• CLAIMANT, 

IN SUPPORT OF HIS MOTION, STATED THAT THERE WAS NEWLY DISCOVERED 

EVIDENCE RECENTLY ACQUIRED WHICH CLEARLY ESTABLISHED THAT HIS BACK 

PROBLEMS WERE CAUSED BY HIS INDUSTRIAL INJURY. 

CLAIMANT SUFFERED AN INDUSTRIAL INJURY ON NOVEMBER 2.2 0 1971, 

HIS CLAIM WAS CLOSED INITIALLY BY A DETERMINATION ORDER MAILED APRIL 

16, 1973 WHICH AWARDED CLAIMANT 5 PER CENT LOSS OF HIS RIGHT LEG -

CLAIMANT'S AGGRAVATION RIGHTS WILL NOT EXPIRE UNTIL APRIL 15 1 1978 0 

THE BOARD IS OF THE OPINION THAT IT WOULD NOT BE PROPER FOR IT 

TO EXE RC I SE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 DUR ING 

THE TIME WITHIN WHICH THE CLAIMANT HAS THE RIGHT TO REQUEST A HEAR

ING ON AGGRAVATION UNDER THE PROVISIONS OF ORS 656 0 273 0 

AFTER A HEARING, A REFEREE IN HIS ORDER, DATED OCTOBER 9, 1974 1 

AWARDED CLAIMANT 2 2 • 5 DEGREES FOR 1 5 PER CENT LOSS OF THE RIGHT LEG 

BUT FOUND CLAIMANT HAD NOT MET HIS BURDEN OF PROOF THAT HIS ALLEGED 

BACK PROBLEMS WERE PRECIPITATED BY THE INDUSTRIAL INJURY SUFFERED 

NOVEMBER 22 1 1971 0 ON APRIL 29 1 1975 THIS ORDER WAS AFFIRMED BY THE 

BOARD, IF CLAIMANT HAS MEDICAL EVIDENCE WHICH WOULD SUPPORT A CLAIM 

FOR AGGRAVATION HE IS AFFORDED THE OPPORTUNITY OF FILING SUCH CLAIM 

UNDER THE PROVISIONS OF ORS 656.273. 

ORDER 

THE MOTION REQUESTING THE BOARD, PURSUANT TO ITS OWN MOTION 
JURISDICT.JON .GRANTED BY _ORS 6 5 6 • 2 7 8 1 TO MODIFY, CHANGE OR TERMINATE 
ITS ORDER ON REVIEW ENTERED IN THE ABOVE ENTITLED MATTER ON APRIL 2 9 • 
197 5 IS HEREBY DENIED• 

-171 -

BY DR. WATTL WORTH ON OCTOB R 29, 1 9 7 5 . ON APRIL 1 6 , 1 976 DR. WATTL 
WORTH STAT D THAT CLAIMANT'S CONDITION WAS M DICALLY STATIONARY WITH
A SOLID FUSION AND H R L AS D HIM TO R TURN TO LIGHT WORK.

Bas D UPON TH PHYSICAL FINDINGS, AG , INT LLIG NC AND POT N
TIAL FOR R TRAINING, TOG TH R WITH MOTIVATIONAL FACTORS, IT WAS TH 
R COMM NDATION OF TH  VALUATION DIVISION OF TH BOARD THAT CLAIMANT
B AWARD D NO ADDITIONAL COMP NSATION FOR P RMAN NT PARTIAL DISA
BILITY B CAUS H HAD NOT SUFF R D A LOSS OF  ARNING CAPACITY GR AT R
THAN THAT FOR WHICH H HAD PR VIOUSLY B  N AWARD D, BUT THAT H WOULD
B AWARD D COMP NSATION FOR T MPORARY TOTAL DISABILITY FROM OCTOB R
2 9 , 1 9 7 5 THROUGH APRIL 1 6 , 1 9 76 , BOTH DAT S INCLUSIV .

It is so ordered.

WCB CA E NO. 75-4945 JUNE 1, 1976
WCB CA E NO. 73-4017

BRINGFRIED RATTAY, CLAIMANT
MARTIN, BISCHOFF, T MPL TON AND BIGGS,

cla mant s ATTYS.
D PT. OF JUSTIC , D F NS ATTY.
ORD R ON MOTION

On APRIL 2 7 , 1 9 76 TH CLAIMANT, PURSUANT TO ORS 6 56.2 7 8 , R 
QU ST D TH BOARD TO MODIFY, CHANG OR T RMINAT ITS ORD R ON R VI W
 NT R D IN TH ABOV  NTITL D MATT R ON APRIL 2 9 , 1 9 75 . CLAIMANT,
IN SUPPORT OF HIS MOTION, STAT D THAT TH R WAS N WLY DISCOV R D
 VID NC R C NTLY ACQUIR D WHICH CL ARLY  STABLISH D THAT HIS BACK
PROBL MS W R CAUS D BY HIS INDUSTRIAL INJURY.

Cla IMANT SUFF R D AN INDUSTRIAL INJURY ON NOV MB R 2.2,
HIS CLAIM WAS CLOS D INITIALLY BY A D T RMINATION ORD R MAIL 
1 6 , 1 9 73 WHICH AWARD D CLAIMANT 5 P R C NT LOSS OF HIS RIGHT
cla mant s AGGRAVATION RIGHTS WILL NOT  XPIR UNTIL APRIL 15,

The BOARD IS OF TH OPINION THAT IT WOULD NOT B PROP R FOR IT
TO  X RCIS ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8 DURING
TH TIM WITHIN WHICH TH CLAIMANT HAS TH RIGHT TO R QU ST A H AR
ING ON AGGRAVATION UND R TH PROVISIONS OF ORS 6 5 6.2 73 .

After a heari g, a referee i his order, dated October 9 , 1974,
AWARD D CLAIMANT 22.5 D GR  S FOR 15 P R C NT LOSS OF TH RIGHT L G
BUT FOUND CLAIMANT HAD NOT M T HIS BURD N OF PROOF THAT HIS ALL G D
BACK PROBL MS W R PR CIPITAT D BY TH INDUSTRIAL INJURY SUFF R D
NOV MB R 22, 1971, ON APRIL 29, 1975 THIS ORD R WAS AFFIRM D BY TH 
BOARD, IF CLAIMANT HAS M DICAL  VID NC WHICH WOULD SUPPORT A CLAIM
FOR AGGRAVATION H IS AFFORD D TH OPPORTUNITY OF FILING SUCH CLAIM
UND R TH PROVISIONS OF ORS 6 56.2 73 .

ORDER
The motio requesti g the board, pursua t to its ow motio 

JURISDICTION GRANT D BY ORS 6 5 6 . 2 78 , TO MODIFY, CHANG OR T RMINAT 
ITS ORD R ON R VI W  NT R D IN TH ABOV  NTITL D MATT R ON APRIL 29,
1 9 7 5 IS H R BY D NI D.

19 7 1,
D APRIL
L G
1 9 7 8 .

1 7 1
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NO. 520-862588 

TRENTON J. WANN, CLAIMANT 
EVOHL Fe MALAGON,· CLAIMANT'S ATTY• 
TWING, ATHERLY AND BUTLER, 

DEFENSE ATTYS, 
OWN MOTION ORDER 

JUNE 1 • 1976 

ON APRIL 14 1 1976 1 THE CLAIMANT, THROUGH HIS ATTO.RNEY 1 FILED 
AN AMENDED REQUEST FOR THE BOARD TO EXERCISE ITS OWN MOTION JURIS
DICTION PURSUANT TO ORS 656.278 AND REOPEN HIS CL.AIM RELATING TO HIS 
INDUSTRIAL ACCIDENT OF JUNE 2 1 1 196 6, 

0N JANUARY 9 1 197 6 1 DR, GOLDEN STATED THAT HE HAD EVALUATED 
CLAIMANT FOR HEADACHES WHICH APPEARED, ON THE BASIS OF THE HISTORY, 
TO BE CAUSALLY RELATED TO CLAIMANT'S 1966 INDUSTRIAL INJURY - HOWEVER, 
HE STATED, ADDITIONALLY, THAT UNTIL HE ·WAS ABLE TO COMPLETE SOME 
ADDITIONAL LABORATORY EXAMINATIONS AND EVALUATIONS, HE WOULD BE UN

ABLE TO DETERMINE WHETHER OR NOT IT WAS RELATED TO THE INDUSTRIAL 
INJURY, DR, GOLDEN SAID THE REOPENING OF CLAIMANT'S CASE WAS JUSTI
FIED AT THAT TIME IN ORDER TO ESTABLISH THIS RELATIONSHIP, 

THE EMPLOYER AND ITS CARRIER RESPONDED PURSUANT TO THE RULES 
AND REGULATIONS OF THE BOARD STATING THAT THE PRESENCE OF THE INJURIES 
AND THE ILLNESSES WHICH EXISTED BEFORE AND AFTER THE INDUSTRIAL INJURY, 
PLUS DR. GOLDEN'S REPORT THAT HE WAS UNABLE TO DETERMINE WHETHER. 
OR NOT CLAIMANT'S PROBLEMS WERE RELATED TO THE IN_DUSTRIAL INJURY, 
JUSTIFIE.D RESISTANCE TO A REOPENING UNDER OWN MOTION JURISDICTION, 

THE BOARD, AFTER CONSIDERING THE MEDICAL EVIDENCE PRESENTLY 
BEFORE IT 1 CONCLUDES THA'T IT IS NOT SUFFICIENT TO JUSTIFY REOPENING 
T.HIS CLAIM AT THIS TIME - HOWEVER, CLAIMANT IS NOT PRECLUDED FROM 
FURNISHING ADDITIONAL.MEDICAL EVIDENCE TO THE BOARD WITH COPIES TO 
THE EMPLOYER AND ITS CARRIER, AND THE BOARD WILL, AT THAT TIME, AGAIN 
GIVE CONSIDERATION TO CLAIMANT'S MOTION, 

ORDER 

THE MOTION TO REOPEN CL.Al MANT' S CLAIM I PURSUANT TO ORS 6 5 6 • 2 7 8 1 

IS HEREBY DENIED, 

CLAIM NO. 853-108389 JUNE 1, 1976 

STANLEY R. EDWARDS, CLAIMANT 
OWN MOTION DETERMINATION 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOWER BACK ON 
JANUARY 19 1 I 96 6 • DR, CHERRY PERFORMED A FUSION AT THE L-4 1 L-5 AND 
S-1 INTERSPACES AND THE CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED 
NOVEMBER 7 1 1 9 6 7 WHEREBY CLAIMANT WAS AWARDED 2 5 PER CENT LOSS OF 
AN ARM BY SEPARATION FOR HIS UNSCHEDULED LOW BACK DISABILITY, 

THE CLAIM WAS REOPE.NED IN SEPTEMBER 1970 FOR A LAMINECTOMY 
PERFORMED AT L-4 AND L-5 LEVEL INTERSPACE - THE FUSiON AT THAT TIME 
WAS SOLID, THE CLAIM WAS AGAIN CLOSED BY A DETERMINATION ORDER 
MAILED AUGUST 18 1 1971 WHICH GRANTED CLAIMANT AN ADDITIONAL 1 5 PER 
CENT LOSS OF AN ARM BY SEPARATION FOR HIS UNSCHEDULED LOW BACK DIS
ABILITY, 

_, 72 -

-

-

CLAIM NO. 52D—862588 JUNE 1, 1976

TRENTON J. WANN, CLAIMANT
 VOHL F. MALAGON, CLAIMANT* S ATTY.
TWING, ATH RLY AND BUTL R,

D F NS ATTYS.
OWN MOTION ORD R

On APRIL 1 4 , 1 9 76 , TH CLAIMANT, THROUGH HIS ATTORN Y, FIL D

AN AM ND D R QU ST FOR TH BOARD TO  X RCIS ITS OWN MOTION JURIS
DICTION PURSUANT TO ORS 6 5 6.2 7 8 AND R OP N HIS CLAIM R LATING TO HIS
INDUSTRIAL ACCID NT OF JUN 21, 1966.

On JANUARY 9 , 1 9 76 , DR. GOLD N STAT D THAT H HAD  VALUAT D

CLAIMANT FOR H ADACH S WHICH APP AR D, ON TH BASIS OF TH HISTORY,
TO B CAUSALLY R LAT D TO CLAIMANT'S 1 96 6 INDUSTRIAL INJURY HOW V R,
H STAT D, ADDITIONALLY, THAT UNTIL H WAS ABL TO COMPL T SOM 
ADDITIONAL LABORATORY  XAMINATIONS AND  VALUATIONS, H WOULD B UN
ABL TO D T RMIN WH TH R OR NOT IT WAS R LAT D TO TH INDUSTRIAL
INJURY. DR. GOLD N SAID TH R OP NING OF CLAIMANT'S CAS WAS JUSTI
FI D AT THAT TIM IN ORD R TO  STABLISH THIS R LATIONSHIP.

The employer a d its carrier respo ded pursua t to the rules

AND R GULATIONS OF TH BOARD STATING THAT TH PR S NC OF TH INJURI S
AND TH ILLN SS S WHICH  XIST D B FOR AND AFT R TH INDUSTRIAL 1NJURV'
PLUS DR. GOLD N'S R PORT THAT H WAS UNABL TO D T RMIN WH TH R
OR NOT CLAIMANT'S PROBL MS W R R LAT D TO TH INDUSTRIAL INJURY,
JUSTIFI D R SISTANC TO A R OP NING UND R OWN MOTION JURISDICTION.

The board, after co sideri g the medical evide ce prese tly

B FOR IT, CONCLUD S THAT IT IS NOT SUFFICI NT TO JUSTIFY R OP NING
THIS CLAIM AT THIS TIM HOW V R, CLAIMANT IS NOT PR CLUD D FROM
FURNISHING ADDITIONAL M DICAL  VID NC TO TH BOARD WITH COPI S TO
TH  MPLOY R AND ITS CARRI R, AND TH BOARD WILL, AT THAT TIM , AGAIN
GIV CONSID RATION TO CLAIMANT'S MOTION.

ORDER
The MOTION TO R OP N cla mant s CLAIM, PURSUANT TO ORS 6 56 . 2 7 8 ,

IS H R BY D NI D.

CLAIM NO. B53—108389 JUNE 1, 1976

 TANLEY R. EDWARD , CLAIMANT
OWN MOTION D T RMINATION

Claima t suffered a compe sable i jury to his lower back o 

JANUARY 1 9 , 1 96 6 . DR. CH RRY P RFORM D A FUSION AT TH L-4 , L-5 AND
S 1 INT RSPAC S AND TH CLAIM WAS CLOS D BY D T RMINATION ORD R MAIL D
NOV MB R 7 , 1 9 6 7 WH R BY CLAIMANT WAS AWARD D 2 5 P R C NT LOSS OF
AN ARM BY S PARATION FOR HIS UNSCH DUL D LOW BACK DISABILITY.

The CLAIM WAS R OP N D IN S PT MB R 1 97 0 FOR A LAMIN CTOMY
P RFORM D AT L-4 AND L-5 L V L INT RSPAC TH FUSION AT THAT TIM 
WAS SOLID. TH CLAIM WAS AGAIN CLOS D BY A D T RMINATION ORD R
MAIL D AUGUST 18, 197 1 WHICH GRANT D CLAIMANT AN ADDITIONAL 15 P R
C NT LOSS OF AN ARM BY S PARATION FOR HIS UNSCH DUL D LOW BACK DIS
ABILITY.

-17 2-
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SEPTEMBER 1975 1 DR 0 CHERRY REQUESTED THE CARRIER, EMPLOYERS 
INSURANCE OF WAUSAU, TO REOPEN CLAIMANT'S CLAIM AND THE CARRIER DID 
500 CLAIMANT WAS TREATED BY DR 0 CHERRY AT ST 0 VINCENT'S HOSPITAL FROM 
NOVEMBER 5 TO NOVEMBER 18 1 1 975 AND WAS SEEN IN CONSULTATION BY DR 0 

KLOOS AND DR 0 PEACOCK 0 DR 0 CHERRY RELEASED CLAIMANT TO RETURN TO 
LIGHT WORK ON DECEMBER 1 1 1975 AND TO REGULAR WORK ON DECEMBER 15 1 

1 9 7 5 • 

ON MARCH 2 2 , 1 9 7 6 , DR 0 CHERRY MADE A CLOSING EXAM I NAT JON OF 
CLAIMANT AND REPORTED THAT CLAIMANT APPEARED BETTER THAN HE HAD 
FOR A LONG PERIOD OF TIME, HE FELT CLAIMANT'S CLAIM COULD BE CLOSED 
AND THAT CLAIMANT DID NOT HAVE ANY INCREASED DISABILITY SINCE HIS PRE
VIOUS CLOSURE. 

ON MARCH 2 5 1 1976 THE EMPLOYER, TEKTRONIX, INC 0 1 REQUESTED A 
DETERMINATION BASED UPON DR 0 CHERRY'S CL.OSlNG EXAMINAT10N 0 

ORDER 

CLAIMANT IS AWARDED COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
FROM NOVEMBER 4 THROUGH NOVEMBER 3 0, 197 5, AND FOR TEMPORARY PAR
TIAL DISABILITY FROM DECEMBER 1 1 1 9 7 5 THROUGH DECEMBER I 4, 1975 • 
CLAIMANT IS NOT ENTITLED TO ANY ADDITIONAL AWARD OF COMPENSATION FOR 
PERMANENT PARTIAL DISABILITY0 

SAIF CLAIM NO. A 569585 

JAMES E. NATIONS, CLAIMANT 
ALLEN G• OWEN, CLAIMANT'S ATTY. 
DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

OWN MOTION ORDER 

JUNE 1, 1976 

CLAIMANT, THROUGH HIS COUNSEL, REQUESTED THE BOARD TO EXERCISE 
ITS OWN MOTION JURISDICTION PURSUANT TO ORS 656 0 278 TO DETERMINE WHE
THER CLAIMANT JS ENTITLED TO FURTHER BEN,EFITS AS A RESULT OF HIS INDUS
TRIAL INJURY SUFFERED ON OCTOBER 1 7, I 9 5 6 0 

CLAIMANT'S CLAIM HAD BEEN INITIALLY CLOSED ON FEBRUARY 4 1 1957 • 
ON APRIL 2 3 1 1973 A LUMBAR MYELOGRAM WAS PERFORMED AND SUBSEQUENTLY 
A LUMBAR LAMINECT0MY AT L4 -5 • 

THE QUESTION IS WHETHER THERE IS A MATERIAL CAUSAL CONNECTION 
BETWEEN CLAIMANT'S OCTOBER 17 1 195 6 INJURY AND .THE 197 3 SURGERY0 THE 
BOARD DID NOT HAVE SUFFICIENT EVIDENCE TO MAKE AN INFORMED JUDGMENT 
AND CONCLUDED THAT THE MATTER SHOULD BE REMANDED TO THE HEARINGS 
DIVISION TO CONDUCT A HEARING AND RENDER AN ADVISORY OPINION TO THE 
BOARD ON THE QUESTION PRESENTE0 0 

0N APRIL 21 1 1976 A HEARING WAS HELD BEFORE REFEREE WILLIAM J 0 

FOSTER AND ON MAY 2 0 1 1976, THE BOARD WAS FURNISHED A TRANSCR !PT OF 
THIS HEARING AND THE RECOMMENDATION OF THE REFEREE 0 

THE BOARD, AFTER REVIEWING THE TRANSCRIPT OF THE HEARING AND 
GIVING DUE CONSIDERATION TO THE RECOMMENDATION, ADOPTS THE REFEREE'S 
RECOMMENDATION, A ·copy OF WHICH IS INCORPORATED HEREIN AND BY THIS 
REFERENCE MADE A PART HEREOF 0 

ORDER 

CLAIMANT'S CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE 
FUND TO BE ACCEPTED FOR. THE PAYMENT OF COMPENSATION AS PROVIDED BY 

_, 7 3 -

I  EPTEMBER 1 975 , DR, CHERRY REQUE TED THE CARRIER, EMPLOYER 
IN URANCE OP WAU AU, TO REOPEN CLAIMANT' CLAIM AND THE CARRIER DID
 O, CLAIMANT WA TREATED BY DR, CHERRY AT  T. VINCENT  HO PITAL FROM
NOVEMBER 5 TO NOVEMBER 1 8 , 1 97 5 AND WA  EEN IN CON ULTATION BY DR,
KLOO AND DR, PEACOCK. DR. CHERRY RELEA ED CLAIMANT TO RETURN TO
LIGHT WORK ON DECEMBER 1 , 1 9 75 AND TO REGULAR WORK ON DECEMBER 15,
1 9 7 5 .

O MARCH 22 , 1 976 , DR. CHERRY MADE A CLO ING EXAMINATION OF

CLAIMANT AND REPORTED THAT CLAIMANT APPEARED BETTER THAN HE HAD
FOR A LONG PERIOD OF TIME, HE FELT CLAIMANT' CLAIM COULD BE CLO ED
AND THAT CLAIMANT DID NOT HAVE ANY INCREA ED DI ABILITY  INCE HI PRE
VIOU CLO URE.

O MARCH 2 5 , 1 9 76 THE EMPLOYER, TEKTRONIX, INC., REQUE TED A
DETERMINATION BA ED UPON DR. CHERRY' CLO ING EXAMINATION.

ORDER
Cl im nt is  w rded compens tion for tempor ry tot l dis bility

FROM NOVEMBER 4 THROUGH NOVEMBER 3 0 , 1 9 7  , AND FOR TEMPORARY PAR
TIAL DISABILITY FROM DECEMBER 1 , 197 THROUGH DECEMBER 14, 197 .
CLAIMANT IS NOT ENTITLED TO ANY ADDITIONAL AWARD OF COMPENSATION FOR
PERMANENT PARTIAL DISABILITY.

 AIF CLAIM NO. A 569585 JUNE 1, 1976

JAME E. NATION , CLAIMANT
ALL N G. OWEN, CLAIMANT  ATTY.
DEPT. OF JU TICE, DEFEN E ATTY.
OWN MOTION ORDER

Claima t, through his cou sel, requested the board to exercise

IT OWN MOTION JURI DICTION PUR UANT TO OR 6 5 6 . 2 7 8 TO DETERMINE WHE
THER CLAIMANT I ENTITLED TO FURTHER BENEFIT A A RE ULT OF HI INDU 
TRIAL INJURY  UFFERED ON OCTOBER 1 7 , 1 9 56 .

Claima t’s claim had bee i itially closed o February 4, 1957.
ON APRIL 23 , 1 9 73 A LUMBAR MYELOGRAM WA PERFORMED AND  UB EQUENTLY
A LUMBAR LAMINECTOMY AT L4 —5 .

The questio is whether there is a material causal co  ectio 
BETWEEN CLAIMANT*  OCTOBER 1 7 , 1 9 5 6 INJURY AND THE 1 9 73  URGERY. THE
BOARD DID NOT HAVE  UFFICIENT EVIDENCE TO MAKE AN INFORMED JUDGMENT
AND CONCLUDED THAT THE MATTER  HOULD BE REMANDED TO THE HEARING 
DIVI ION TO CONDUCT A HEARING AND RENDER AN ADVI ORY OPINION TO THE
BOARD ON THE QUE TION PRE ENTED.

O APRIL 21, 1976 A HEARING WA HELD BEFORE REFEREE WILLIAM J.

FO TER AND ON MAY 20, 1976, THE BOARD WA FURNI  HED A TRAN CR IPT OF
THI HEARING AND THE RECOMMENDATION OF THE REFEREE.

The board, after reviewi g the tra script of the heari g a d

GIVING DUE CONSIDERATION TO THE RECOMMENDATION, ADOPTS THE REFEREE'S
RECOMMENDATION, A COPY OF WHICH IS INCORPORATED HEREIN AND BY THIS
REFERENCE MADE A PART HEREOF.

ORDER
Claima t's claim is rema ded to the state accide t i sura ce

FUND TO BE ACCEPTED FOR THE PAYMENT OF COMPENSATION AS PROVIDED BY

17 3-
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COMMENCING MARCH 27 1 1973 AND UNTIL THE CL.AIM CLOSURE IS AUTHOR
IZED PURSUANT TO ORS 656 0 278 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE, 
2 5 PER CE NT OF THE TEMPORARY TOTAL. DISABILITY COMPENSATION PAYABLE 
OUT OF SAID COMPENSATION AS PAID TO A MAXIMUM OF 2 5 0 COL.LARS, 

WCB CASE NO. 75-2965 JUNE 3, 1976 

MARGARET 0 1 NEAL, CLAIMANT 
MERTEN AND SALTVEIT, CLAIMANT'S ATTYS 0 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 
DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY COMMiSSIONERS WILSON AND MOORE, 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER MAILED JUNE 13 1 19 7 5 • AWARDING 
CLAIMANT NO COMPENSATION FOR PERMANENT PARTIAL DISABILITY AS A RESULT 
OF HER COMPENSABLE OCCUPATIONAL. DISEASE OF L.EG MUSCLE SPASMS, 

CL.AIMANT, WHO WAS 52 AT THE TIME OF THE HEARING, WAS EMPLOYED 
AS A MAID BY ST 0 VINCENT'S HOSPITAL FROM DECEMBER 1 9 t 1 97 0 TO FEBRU

ARY 1974 0 AS A RESUL.T OF HER JOB ACTIVITIES, WHICH INCL.UDE � EXTENSIVE 
PUSHING AND PULL.ING OF A LARGE MAID'S CART, CLAIMANT SUFFERED LEG 
MUSCLE SPASMS. HER CLAIM FOR AN OCCUPATIONAL DISEASE WAS INITIALLY 
DENIED, HOWEVER, AFTER EXTENDED LITIGATION, THE COURT OF APPEALS· 
ISSUED ITS OPINION THAT CLAIMANT'S MUSCLE SPASM CONSTITUTED AN OCCU
PATIONAL DISEASE• O' NEAL V 0 SISTERS OF PROVIDENCE, ( UNDER.SCORED) . 

2 5 0 OAS 2 4 6 0 

THE CLAIM WAS REMANDED TO THE EMPLOYER FOR THE PAYMENT OF 
BENEFITS FROM THE DATE CLAIMANT WAS ADVISED BY HER DOCTOR IN FEBRU
ARY 1974 TO CEASE WORKING AND WAS CLOSED BY THE DETERMINATION ORDER 

MENTIONED ABOVE, WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY 

TOTAL. DISABILITY INCLUSIVELY FROM FEBRUARY f 3 t 197 5 THROUGH MAY 14 t 

1 9 7 5 0 

CL.Al MANT HAD TERMINATED HER WORK IN FEBRUARY 197 4 UPON THE 
ADVICE OF DR 0 RINEHART AND SHE HAS NOT WORKED NOR MADE ANY ATTEMPT 

TO SEEK EMPLOYMENT SINCE THAT DATE, SHE HAS CONTINUED THERAPY WITH 
DR, RINEHART - HER SCHEDULE, INITIALLY, WAS THREE TIMES A. WEEK AND 

HAS NOW BEEN REDUCED TO TWICE A WEEK, IT CONSISTS OF MASSAGE, RUB 
DOWNS, UL.TRA SOUND MACHINE AND A NEW TYPE OF PUMP MACHINE, THE FUNC
TION OF WHICH WAS NOT MADE COMPLETEL.Y CL.EAR, CLAIMANT AL.SO EXER

CISES ON A STATIONARY BICYCLE AT THE EUROPEAN HEAL.TH SPA WHICH SHE 

ATTENDS THREE TIMES A WEEK AND ALSO WHERE SHE USES THE HYDRO POOL 
.AND DO.ES SOME SWIMMING, 

CLAIMANT CONTENDS THAT HER CASE WAS PREMATURELY CLOSED, THAT 
DR, RINEHART'S REPORT, DATED NOVEMBER 24, 1975, SPECIFICALLY STATED 
CLAIMANT WAS NOT MEDICAL.LY STATIONARY, DR 0 KIEST AND DR, GRIPEKOVEN, 

BOTH ORTHOPEDIC PHYSICIANS, FOUND CLAIMANT'S CONDITION.TO BE MEDICALLY 
STATIONARY WITH NO OBJECTIVE FINDINGS TO EXPLAIN HER LEG COMPLAINTS· 
WHICH EACH ASCRIBED TO A STRONG FUNCTIONAL COMPONENT, BOTH CONCLUDED 

CLAIMANT COULD BE EMPLOYED ON A FULL TIME BASIS, DR, RINEHART'S CON
CLUSIONS ARE DIAMETRICAL.LY OPPOSED TO THOSE OF DR, KIEST AND DR, 
GRIPEKOVEN, DR, GRIPEKOVEN, IN HIS LATEST REPORT, STATED HE WAS UN
FAMILIAR WITH THE TYPE OF TREATMENT CLAIMANT HAS BEEN RECEIVING FROM 

-1 7 4 - -

LAW, COMM NCING MARCH 27, 1 9 7 3 AND UNTIL TH CLAIM CLOSUR IS AUTHOR
IZ D PURSUANT TO ORS 656,278,

Claima t’s cou sel is awarded as a reaso able attor ey’s fee,
2 5 P R C NT OF TH T MPORARY TOTAL DISABILITY COMP NSATION PAYABL 
OUT OF SAID COMP NSATION AS PAID TO A MAXIMUM OF 2 5 0 DOLLARS,

WCB CA E NO. 75-2965 JUNE 3, 1976

MARGARET O' NEAL, CLAIMANT
M RT N AND SALTV IT, CLAIMANT S ATTYS.
SOUTH R, SPAULDING, KINS Y, WILLIAMSON AND SCHWAB ,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by commissio ers wilso a d moore.

Claima t requests board review of the referee’s order which

AFFIRM D TH D T RMINATION ORD R MAIL D JUN 1 3 , 1 9 7 5 , AWARDING
CLAIMANT NO COMP NSATION FOR P RMAN NT PARTIAL DISABILITY AS A R SULT
OF H R COMP NSABL OCCUPATIONAL DIS AS OF L G MUSCL SPASMS.

Claima t, who was 52 at the time of the heari g, was employed

AS A MAID BY ST. VINC NT S HOSPITAL FROM D C MB R 1 9 , 1 97 0 TO F BRU
ARY 1 974 . AS A R SULT OF H R JOB ACTIVITI S, WHICH INCLUD D  XT NSIV 
PUSHING AND PULLING OF A LARG MAID*S CART, CLAIMANT SUFF R D L G
MUSCL SPASMS. H R CLAIM FOR AN OCCUPATIONAL DIS AS WAS INITIALLY
D NI D, HOW V R, AFT R  XT ND D LITIGATION, TH COURT OF APP ALS
ISSU D ITS OPINION THAT CLAIMANT'S MUSCL SPASM CONSTITUT D AN OCCU
PATIONAL DIS AS . O'N AL V. SIST RS OF PROVID NC , (UND RSCOR D)
2 5 0 O S 2 4 6 .

The claim was rema ded to the employer for the payme t of

B N FITS FROM TH DAT CLAIMANT WAS ADVIS D BY H R DOCTOR IN F BRU
ARY 1 9 74 TO C AS WORKING AND WAS CLOS D BY TH D T RMINATION ORD R
M NTION D ABOV , WHICH AWARD D CLAIMANT COMP NSATION FOR T MPORARY
TOTAL DISABILITY INCLUSIV LY FROM F BRUARY 1 3 , 1 9 7 5 THROUGH MAY 14,
1 9 7 5 .

Claima t had termi ated her work i February 1 9 74 upo the

ADVIC OF DR. RIN HART AND SH HAS NOT WORK D NOR MAD ANY ATT MPT
TO S  K  MPLOYM NT SINC THAT DAT . SH HAS CONTINU D TH RAPY WITH
DR. RIN HART H R SCH DUL , INITIALLY, WAS THR  TIM S A W  K AND
HAS NOW B  N R DUC D TO TWIC A W  K. IT CONSISTS OF MASSAG , RUB
DOWNS, ULTRA SOUND MACHIN AND A N W TYP OF PUMP MACHIN , TH FUNC
TION OF WHICH WAS NOT MAD COMPL T LY CL AR. CLAIMANT ALSO  X R
CIS S ON A STATIONARY BICYCL AT TH  UROP AN H ALTH SPA WHICH SH 
ATT NDS THR  TIM S A W  K AND ALSO WH R SH US S TH HYDRO POOL
AND DO S SOM SWIMMING.

Cla mant contends that her case was prematurely closed, that

dr. r nehart s report, dated November 24, 1975, spec f cally stated

CLAIMANT WAS NOT M DICALLY STATIONARY. DR, KI ST AND DR. GRIP KOV N,
BOTH ORTHOP DIC PHYSICIANS, FOUND CLAIMANT1 S CONDITION.TO B M DICALLY
STATIONARY WITH NO OBJ CTIV FINDINGS TO  XPLAIN H R L G COMPLAINTS
WHICH  ACH ASCRIB D TO A STRONG FUNCTIONAL COMPON NT. BOTH CONCLUD D
CLAIMANT COULD B  MPLOY D ON A FULL TIM BASIS. DR. RIN HART1 S CON
CLUSIONS AR DIAM TRICALLY OPPOS D TO THOS OF DR. KI ST AND DR.
GRIP KOV N. DR. GRIP KOV N, IN HIS LAT ST R PORT, STAT D H WAS UN
FAMILIAR WITH TH TYP OF TR ATM NT CLAIMANT HAS B  N R C IVING FROM
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DR• RINEHART AND WAS ALSO UNAWARE OF ITS ACCEPTANCE AS A STANDARD 
MEDICAL PRACTICE - THAT APPARENTLY CLAIMANT WAS NOT BEING TREATED 

FOR A SPECIFIC ORGANIC PROBLEM. OR• KIEST' S COMMENTS WERE EVEN MORE 
C.AUSTIC WITH RESPECT TO THE TREATMENT CLAIMANT WAS PRESENTLY RECEIV
ING• NEITHER OR• KIEST NOR DRe GRIPEKOVEN BELiEVED FURTHER TREATMENT 
WAS NEEDED• CLAIMANT TESTIFIED THAT OR• RINEHART HAO BEEN TREATING· 
HER WITH THERAPY FOR OVER ONE AND A HALF YEARS BY GIVING HER GENERAL 
BODY MASSAGE. 

THE REFEREE CONCLUDED THAT THE TREATMENT RECEIVED BY DR• RINE
HART MUST BE CHARACTERIZED AS PALLIATIVE ·oR SUPPORTIVE AND FOUND THAT 
CLAIMANT'S CONDITION WAS MEDICAL.LY STATIONARY AND HAD BEEN AT THE . 
TIME OF HER CLAIM CLOSURE• 

ON THE ISSUE OF THE EXTENT OF PERMANENT DISABILITY 0 IF ANY 1 SUS
TAINED BY CLAIMANT AS A RESULT OF HER OCCUPATIONAL DISEASE, OR• KIEST 
IN A REPORT, DATED OCTOBER 1 0 t 1 975, STATED THAT CLAIMANT HAO NO 
COMPLAINTS REFERRABLE TO HER LEG, THAT SHE HAD NO COMPLAINTS EXCEPT 
FOR HER RIGHT SHOULDER GIRDLE AREA AND SOME LOW BACK PAIN. HE FOUND 
CLAIMANT HAO NO OVERT PAIN ON NORMAL APPARENT MOTION OF HER MUSCULO
SKELETAL.. SYSTEM 0 THAT SHE USED HER ARMS ANO LEGS IN A NORMAL FASHION 
AND WALKED WITH A NORMAL GAIT. OR• GRIPEKOVEN, WHO EXAMINED CLAIM
ANT ABOUT ONE WEEK LATER, STATED THAT CLAIMANT'S COMPLAINTS AT THAT 
TIME HAO SHIFTED SOMEWHAT AND IT WAS HER LEFT SHOULDER GIRDLE, NECK 
AND ARM WHICH GAVE HER THE GREATEST DISCOMFORT• HIS DIAGNOSIS WAS 

NECK ANO BACK PAIN WITH NO OBJECTI.VE ORGANIC ETIOLOGY ALTHOUGH CLAIM
ANT WAS CLAIMING PERMANENT DISABILITY AS A RESULT OF LE<? MUSCLE SPASMS• 

THE REFEREE CONCLUDED THAT CLAIMANT'S PROBLEMS WHICH. PREVENTED 
HER FROM WORKING APPARENTLY WERE LARGELY OF AN EMOTIONAL NATURE• HE 
ACCORDED MORE WEIGHT TO THE OPINIONS EXPRESSED BY DR• KIEST AND DR• 
GRIPEKOVEN, BOTH OF WHOM ARE ORTHOPEDIC. PHYSICIANS, THAN TO THE OPINION 
OF DRe RINEHART, A RHEUMATOLOGISTe HE FURTHER CONCLUDED THAT.THERE 
WAS NO CREDIBLE EVIDE.NCE THAT CLAIMANT HAD ANY NEED FOR FURTHER MEDI
CAL TREATMENT OR HAD SUSTAINED ANY PERMANENT DISABILITY AS A RESULT 
OF HER INDUSTRIAL INJURY• HE AFFIRMED THE DETERMINATION ORDER• 

THE BOARD 0 ON DE NOVO REVIEW 0 AFFIRMS AND ADOPTS THE FINDINGS 
OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 3 1 , 197 5 IS AFFIRMED• 

WCB CASE NO. 
WCB CASE NO. 

75-953 
75-954 

DOUGLAS J. MC CLEAN, CLAIMANT 
MOORE 0 WURTZ AND LOGAN, CLAIMANT'S ATTYS• 
DEPT• OF JUSTiCE 0 DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 3, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

1976 

CLAIMANT .SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH AF
FIRMED THE DETERMINATION ORDERS MAILED MARCH 25 1 1974 AND JUNE 17 t 

1975. 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 5, 197 3 
TO HIS RIGHT LEG ANO FOOT• AN OPERATION WAS PERFORMED ON THE RIGHT 

-1 75-

DR. RIN HART AND WAS ALSO UNAWAR OF ITS ACC PTANC AS A STANDARD
M DICAL PRACTIC THAT APPAR NTLY CLAIMANT WAS NOT B ING TR AT D
FOR A SP CIFIC ORGANIC PROBL M. DR. KI ST'S COMM NTS W R  V N MOR 
CAUSTIC WITH R SP CT TO TH TR ATM NT CLAIMANT WAS PR S NTLY R C IV
ING. N ITH R DR. KI ST NOR DR. GRIP KOV N B LI V D FURTH R TR ATM NT
WAS N  D D. CLAIMANT T STIFI D THAT DR. RIN HART HAD B  N TR ATING
H R WITH TH RAPY FOR OV R ON AND A HALF Y ARS BY GIVING H R G N RAL
BODY MASSAG .

The referee co cluded that the treatme t received by dr. ri e

HART MUST B CHARACT RIZ D AS PALLIATIV OR SUPPORTIV AND FOUND THAT
CLAIMANT1 S CONDITION WAS M DICALLY STATIONARY AND HAD B  N AT TH 
TIM OF H R CLAIM CLOSUR .

On TH ISSU OF TH  XT NT OF P RMAN NT DISABILITY, IF ANY, SUS
TAIN D BY CLAIMANT AS A R SULT OF H R OCCUPATIONAL DIS AS , DR. KI ST
IN A R PORT, DAT D OCTOB R 10, 1975, STAT D THAT CLAIMANT HAD NO
COMPLAINTS R F RRABL TO H R L G, THAT SH HAD NO COMPLAINTS  XC PT
FOR H R RIGHT SHOULD R GIRDL AR A AND SOM LOW BACK PAIN. H FOUND
CLAIMANT HAD NO OV RT PAIN ON NORMAL APPAR NT MOTION OF H R MUSCULO
SK L TAL SYST M, THAT SH US D H R ARMS AND L GS IN A NORMAL FASHION
AND WALK D WITH A NORMAL GAIT. DR. GRIP KOV N, WHO  XAMIN D CLAIM
ANT ABOUT ON W  K LAT R, STAT D THAT CLAIMANT S COMPLAINTS AT THAT
TIM HAD SHIFT D SOM WHAT AND IT WAS H R L FT SHOULD R GIRDL , N CK
AND ARM WHICH GAV H R TH GR AT ST DISCOMFORT. HIS DIAGNOSIS WAS
N CK AND BACK PAIN WITH NO OBJ CTIV ORGANIC  TIOLOGY ALTHOUGH CLAIM
ANT WAS CLAIMING P RMAN NT DISABILITY AS A R SULT OF L G MUSCL SPASMS.

The R F R  CONCLUD D THAT CLAIMANT S PROBL MS WHICH PR V NT D
H R FROM WORKING APPAR NTLY W R LARG LY OF AN  MOTIONAL NATUR . H 
ACCORD D MOR W IGHT TO TH OPINIONS  XPR SS D BY DR. KI ST AND DR.
GRIP KOV N, BOTH OF WHOM AR ORTHOP DIC PHYSICIANS, THAN TO TH OPINION
OF DR. RIN HART, A RH UMATOLOGIST. H FURTH R CONCLUD D THAT TH R 
WAS NO CR DIBL  VID NC THAT CLAIMANT HAD ANY N  D FOR FURTH R M DI
CAL TR ATM NT OR HAD SUSTAIN D ANY P RMAN NT DISABILITY AS A R SULT
OF H R INDUSTRIAL INJURY. H AFFIRM D TH D T RMINATION ORD R.

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH FINDINGS
OF TH R F R  .

ORDER
The order of the referee dated December 3  , 1975 is aff rmed.

WCB CA E NO. 75-953 JUNE 3, 1976
WCB CA E NO. 75-954

DOUGLA J. MCCLEAN, CLAIMANT
MOOR , WURTZ AND LOGAN, CLAIMANT'S ATTYS,
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Cl im nt seeks bo rd review of the referee’s order which  f
firmed THE DETERMINATION ORDERS MAILED MARCH 2  , 1 974 AND JUNE 17,
1 9 7 5 .

Claima t suffered a compe sable i jury o September 5, 1973
TO HIS RIGHT L G AND FOOT. AN OP RATION WAS P RFORM D ON TH RIGHT
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IN OCTOBER 197 3 AND CLAIMANT RETURNED TO WORK IN JANUARY I 9 7 4 • 
HE WAS RECOVERING REASONABLY WELL FROM THE RESIDUAL CONSEQUENCE 
OF THE FIRST INJURY WHEN HIS RIGHT KNEE WAS RE INJURED ON FEBRUARY 4 1 

I 974 • AFTER THE RE INJURY BUT BEFORE A DETERM'INATION COULD BE MADE 
WITH RESPECT TO ANY FURTHER PERMANENT RESIDUALS, THE CLAIM ON THE 
ORIGINAL INJURY WAS CLOSED BY A DETERMINATION ORDER MAILED MARCH 2 5 1 

197 4 WHICH GRANTED CLAIMANT TI ME LOSS AND 7 • 5 DEGREES FOR 5 PER CENT 
LOSS OF THE RIGHT LEG• 

FOLLOWING THE REINJURY CLAIMANT CONTINUED TO HAVE D'FFICULTY 
WITH HIS RIGHT KNEE AND SOUGHT FURTHER TREATMENT• IT WAS DETERMINED 
THAT AN ADDITIONAL OPERATION WOULD BE NECESSARY. THE FUND REOPENED 
THE CLAIM ON THE ORIGINAL INJURY, CONTINUING THE PROCESSING OF THE 
CLAIM TO THE RIGHT KNEE AS ONE INJURY INVOLVING BOTH THE ORIGINAL IN
JURY OF SEPTEMBER I 9 7 3 AND THE RE INJURY OF FEBRUARY I 9 7 4 • THE SECOND 
SURGERY WAS PERFORMED IN JUNE I 974 AND THE CLAIM WAS RECLOSED ON 
JUNE I 7 1 197 5 BY A SECOND DETERMINATION ORDER WHICH GRANTED CLAIMANT 
ADDITIONAL TIME LOSS AND AN ADDITIONAL AWARD OF 2 2 • 5 DEGREES FOR 1 5 
PER CENT LOSS OF THE RIGHT LEG, GIVING CLAIMANT A TOTAL AWARD OF 3 0 
DEGREES OF A MAXIMUM OF 1 5 0 DEGREES• 

CLAIMANT FILED SEPARATE REQUESTS FOR HEARING SETTING FORTH THE 
SPECIFIC DATES OF THE ORIGINAL INJURY AND THE REINJURY 0 

THE REFEREE FOUND THAT CLAIMANT DID HAVE MODERATE PERMANENT 
IMPAIRMENT OF THE RIGHT KNEE• HE CONTINUES TO HAVE LOCKING OF THE 
JOINT.S ON OCCAS.ION 1 SWELLING AND IN THE MORNINGS A STIFF LEG 0 ALSO 
THERE IS A LIMITATION OF WEIGHT BEARING AND OCCASIONAL PAIN WHICH 
CAUSES CLAIMANT TO GUARD HIS MOVEMENTS AND ACTIVITIES AS HE IS FEAR.;. 
FUL OF RE INJURING THE RIGHT KNEE AGAIN. CLAIMANT IS ON AN EXERCISE 
PROGRAM ATTEMPTING TO STRENGTHEN THE LEG BUT THE REFEREE FELT CLAIM
ANT HAD NOT REALLY TESTED HIS LEG WITH MUCH ACTIVITY SINCE RECOVERY 
FROM THE RE INJURY. 

THE REFEREE CONCLUDED THAT THE EVIDENCE INDICATED THAT CLAIMANT 
HAD NOT LOST MORE THAN 2 0 PER CENT OF THE FUNCTIONAL USE OF HIS RIGHT 
LEG FOR MOST NORMAL PURPOSES, PART OF THE RESTRICTION OF USE IS 
VOLUNTARY BECAUSE CLAIMANT IS AFRAID TO TEST THE LEG AL THOUGH THE 
MEDICAL EVIDENCE DOES NOT JUSTIFY SUCH FEAR 0 HE FURTHER CONCLUDED 
THAT CLAIMANT HAD BEEN PROPERLY COMPENSATED FOR THE LOSS OF FUNC
TIONAL USE OF HIS RIGHT LEG 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 24 0 1975 IS AFFIRMED. 

WCB CASE NO. 75-755 

MARLENE KRAGER, CLAIMANT 
FULOP AND GROSS 1 CLAIMANT'S ATTYS 1 

Ge HOWARD CLIFF I DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 3, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH REMANDED HER CLAIM TO THE EMPLOYER FOR PAYMENT OF TEMPORARY 
TOTAL DISABILITY COMPENSATION FROM SEPTEMBER I 6 THROUGH SEPTEMBER 2 0 1 

-t 7 6 -

KN  IN OCTOB R 1 9 7 3 AND C LA IMANT R TURN D TO WORK IN JANUARY 1 974 .
H WAS R COV RING R ASONABLY W LL FROM TH R SIDUAL CONS QU NC 
OF TH FIRST INJURY WH N HIS RIGHT KN  WAS R INJUR D ON F BRUARY 4 ,
1 9 74 . AFT R TH R INJURY BUT B FOR A D T RMINATION COULD B MAD 
WITH R SP CT TO ANY FURTH R P RMAN NT R SIDUALS, TH CLAIM ON TH 
ORIGINAL INJURY WAS CLOS D BY A D T RMINATION ORD R MAIL D MARCH 25,
1 97 4 WHICH GRANT D CLAIMANT TIM LOSS AND 7.5 D GR  S FOR 5 P R C NT
LOSS OF TH RIGHT L G.

Followi g the rei jury claima t co ti ued to have difficulty
WITH HIS RIGHT KN  AND SOUGHT FURTH R TR ATM NT. IT WAS D T RMIN D
THAT AN ADDITIONAL OP RATION WOULD B N C SSARY. TH FUND R OP N D
TH CLAIM ON TH ORIGINAL INJURY, CONTINUING TH PROC SSING OF TH 
CLAIM TO TH RIGHT KN  AS ON INJURY INVOLVING BOTH TH ORIGINAL IN
JURY OF S PT MB R 1 9 73 AND TH R INJURY OF F BRUARY 1 9 74 . TH S COND
SURG RY WAS P RFORM D IN JUN 1 974 AND TH CLAIM WAS R CLOS D ON
JUN 1 7 , 1 97 5 BY A S COND D T RMINATION ORD R WHICH GRANT D CLAIMANT
ADDITIONAL TIM LOSS AND AN ADDITIONAL AWARD OF 22.5 D GR  S FOR 15
P R C NT LOSS OF TH RIGHT L G, GIVING CLAIMANT A TOTAL AWARD OF 3 0
D GR  S OF A MAXIMUM OF 150 D GR  S.

Claima t filed separate requests for heari g setti g forth the

SP CIFIC DAT S OF TH ORIGINAL INJURY AND TH R INJURY.

The referee found th t cl im nt did h ve moder te perm nent
IMPAIRM NT OF TH RIGHT KN  . H CONTINU S TO HAV LOCKING OF TH 
JOINTS ON OCCASION, SW LLING AND IN TH MORNINGS A STIFF L G. ALSO
TH R IS A LIMITATION OF W IGHT B ARING AND OCCASIONAL PAIN WHICH
CAUS S CLAIMANT TO GUARD HIS MOV M NTS AND ACTIVITI S AS H IS F AR
FUL OF R INJURING TH RIGHT KN  AGAIN. CLAIMANT IS ON AN  X RCIS 
PROGRAM ATT MPTING TO STR NGTH N TH L G BUT TH R F R  F LT CLAIM
ANT HAD NOT R ALLY T ST D HIS L G WITH MUCH ACTIVITY SINC R COV RY
FROM TH R INJURY.

The referee co cluded that the evide ce i dicated that claima t
HAD NOT LOST MOR THAN 2 0 P R C NT OF TH FUNCTIONAL US OF HIS RIGHT
L G FOR MOST NORMAL PURPOS S. PART OF TH R STRICTION OF US IS
VOLUNTARY B CAUS CLAIMANT IS AFRAID TO T ST TH L G ALTHOUGH TH 
M DICAL  VID NC DO S NOT JUSTIFY SUCH F AR. H FURTH R CONCLUD D
THAT CLAIMANT HAD B  N PROP RLY COMP NSAT D FOR TH LOSS OF FUNC
TIONAL US OF HIS RIGHT L G.

The bo rd, on de novo review,  ffirms  nd  dopts the findings
AND CONCLUSIONS OF THE REFEREE.

ORD R

The order of the R F R  DAT D NOV MB R 24 1 9 7 5 IS AFFIRM D.

WCB CAS NO. 75-755 JUN 3, 1976

MARL N KRAG R, CLAIMANT
FULOP AND GROSS, CLAIMANT* S ATTYS.
G. HOWARD CLIFF, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

The cl im nt seeks review by the bo rd of the referee's order
WHICH REMANDED HER CLAIM TO THE EMPLOYER FOR PAYMENT OF TEMPORARY
TOTAL DISABILITY COMPENSATION FROM SEPTEMBER 16 THROUGH SEPTEMBER 20,

17 6-











               
        

            
                

           
            
           
              

             

         
           

             
            
              
            

             
          

           
           
               
             
  
        

              
         
           

           
           
            
  
        
                

             
             
                
         

            
             
             
              
          
             
             
 

          
            

         
           

             
          
          

              
         
         

            
           
         

 

1974 AND DIRECTED IT TO SUBMIT THE CLAIM TO THE EVALUATION DIVISION OF 
THE BOARD FOR A DETERMINATION PURSUANT TO ORS 6 5 6 • 2 6 8 • 

CLAIMANT WAS A 3 2 YEAR OLD NURSE'S AIDE WHO SLIPPED AND FELL 
ON HER BUTTOCKS WHILE WORKING ON SEPTE.MBER 12 1 1974• THE CLAIM AP
PARENTLY WAS ACCEPTED ON THE BASIS OF FORM MEDICAL REPORTS AND HAN
DLED AS A NON-DISABLING INJURY AL THOUGH THE RECORD IS SILENT AS TO 
WHETHER OR NOT THE CARRIER MAILED CLAIMANT A NOTICE OF ACCEPTANCE 
ADVISING HER OF HER RIGHT TO OBJECT TO THE DECISION THAT THE INJURY WAS 
NOT DISABLING AND" HER RIGHT TO REQUEST A HEARING AS REQUIRED BY ORS. 
656.262(5). 

CLAIMANT'S INJURY INVOLVED A LOW BACK STRAIN AND SHE MISSED 
WORK AS A RESULT OF THIS INJURY FROM SEPTEMBER 1 6 THROUGH SEPTEMBER 
2 0 • 197 4 ACCORDING TO HER TREATING DOCTOR, DR. _CHAPMAN. CLAIMANT 
RETURNED TO WORK ON SEPTEMBER 2 3 AND WORKED FOR THE EMPLOYER UNTIL 
OCTOBER 4 WHEN SHE COMMENCED WORK AS A NURSE'S AIDE FOR A DIFFERENT 
EMPLOYER. SHE CONTINUED IN THIS EMPLOYMENT UNTIL OCTOBER 3 0 1 t 974 
AND ON THE FOLLOWING DAV WAS SEEN BY DR• CHAPMAN FOR TREATMENT OF 

.RESPIRATORY CONDITION• AT THAT TIME HE NOTED CLAIMANT WAS SYMPTOM-
FREE AND NOT TAKING MEDICATION FOR HER BACK• LATER CLAIMANT TOLD 
DR• CHAPMAN THAT HER BACK PAIN HAD STARTED AGAIN SUDDENLY ON NOVEM
BER 1 1 1974 1 THIS RECURRENCE OF BACK PAIN LED TO HOSPITALIZATION, FUR
THER MEDICAL TREATMENT AND TIME LOSS AND IS THE BASIS FOR THE DISPUTE 
BEFORE THE REFEREE• 

DR. CHAPMAN APPARENTLY FELT THE NOVEMBER SYMPTOMS WERE RE
LATED TO THE COMPENSABLE INJURY OF SEPTEMBER 19 1 1974' B~T W_HE'N HE 
WAS LATER MORE FULLY INFORMED AS TO CLAIMANT'S MEDICAL HISTORY, 
WHICH INCLUDED AT LEAST TWO PRIOR INCIDENTS INVOLVING SIMILAR LOW BACK 
DIFFICULTll::s, HE CHANGED HIS BELIEF AND SAID HER PROBLEM WAS CHRONIC 
AND EPISODIC IN NATURE, ASSOCIATED WITH LIFTING OR ACCIDENT• . HE DID 
NOT FEEL THAT THE HOSPITALIZATION IN NOVEMBER 1974 WAS RELATED TO 
THE SEPTEMBER INJURY• 

DR. STRUCKMAN, AN ORTHOPEDIC SURGEON Wl-!0 EXAMINED CLAIMANT ON 
SEPTEMBER 1 5 • 197 3, WAS OF THE IMPRESSION, AT ·THAT TIME, THAT CLAIM
ANT HAD A CHRONIC LOW BACK STRAIN, HE FELT THAT THE ACCIDENT OCCURRED 
AND THAT HER PAIN CONTINUED AS A DIRECT RESULT OF HER INJURY OF SEP
TEMBER 1 3, 197 4 • THIS OPINION WAS BASED UPON A HISTORY WHICH INDICATED 
CLAIMANT WAS ASYMPTOMATIC UNTIL SEPTEMBER 1 3 WHEN SHE SLIPPED, THERE
AFTER SHE DEVELOPED AN ACUTE ONSET OF SEVERE LOW BACK PAIN, CONSULTED 
DR 1 CHAPMAN AND WAS HOSPITALIZED FOR FOUR OR FIVE DAYS IN TRACTION -
HER CONDITION IMPROVED TO THE POINT THAT AFTER ABOUT A WEEK SHE WAS 
ABLE TO RETURN TO WORK BUT STILL HAD A DULL ACHING PAIN WHICH WAS CON
STANT AND _BECAME SEVERE WHENEVER SHE ATTEMPTED TO LIFT• AFTER SEV
ERAL WEEKS IT WAS OBVIOUS TO CL.Al MANT SHE COULD NOT CONTINUE AND SHE 
QUIT WORKING FOR THE EMPLOYER AND TOOK A LIGHTER TYPE JOB WITH ANOTHER 
NURSING HOME. 

THE REFEREE FOUND THAT DR• STRUCKMAN' S OPINION WAS BASED UPON 
A HISTORY WHICH DID NOT RECONCILE WITH THE ACTUAL FACTS. AFTER THE 
COMPENSABLE INJURY CLAIMANT WAS IMMEDIATEL.Y TREATED AT THE HOSPITAL 
BRIEFLY BUT ONLY AS AN OUT-PATIENT AND HER TREATING DOCTOR, DR• CHAP
MAN,. REPORTED ON OCTOBER 31 1 19 74 THAT CLAIMANT WAS ASYMPTOMATIC•. 
AFTER BEIN.G GIVEN THE OPPORTUNITY OF READING DR• CHAPMAN'S DEPOSITION, 

DRe STRUCKMAN STATED, RATHER AMBIGUOUSLY, THAT _CLAIMANT HAD HAD NO 
TREATMENT FOR BACK SYMPTOMS SINCE 197 0 BUT MANY PEOPLE HAVE SEVERAL 
TOTALLY SEPARATE OCCASIONS OF LOW BACK PAIN IN A LIFETIME, 

THE REFEREE CONCLUDED THAT DR 1 CHAPMAN'S _OPINION WAS MORE PER
SUASIVE THAN DR• STRUCKMAN' S AND THAT CLAIMANT HAD FAILED TO PROVE 
CAUSAL RELATIONSHIP BETWEEN HER LOW BACK DIFFICULTY ARISING ON OR ABOUT 
NOVEMBER It 1974 AND HER COMPENSABLE INJURY• 

-1 77-

1 97 4 AND DIR CT D IT TO SUBMIT TH CLAIM TO TH  VALUATION DIVISION OF
TH BOARD FOR A D T RMINATION PURSUANT TO ORS 656.268.

Claima t was a 32 year old  urse* s aide who slipped a d fell

ON H R BUTTOCKS WHIL WORKING ON S PT MB R 1 2 , 1 9 74 . TH CLAIM AP
PAR NTLY WAS ACC PT D ON TH BASIS OF FORM M DICAL R PORTS AND HAN
DL D AS A NON DISABLING INJURY ALTHOUGH TH R CORD IS SIL NT AS TO
WH TH R OR NOT TH CARRI R MAIL D CLAIMANT A NOTIC OF ACC PTANC 
ADVISING H R OF H R RIGHT TO OBJ CT TO TH D CISION THAT TH INJURY WAS
NOT DISABLING AND H R RIGHT TO R QU ST A H ARING AS R QUIR D BY ORS
656.262(5).

Claima t’s i jury i volved a low back strai a d she missed

WORK AS A R SULT OF THIS INJURY FROM S PT MB R 16 THROUGH S PT MB R
2 0 , 1 9 74 ACCORDING TO H R TR ATING DOCTOR, DR. CHAPMAN. CLAIMANT
R TURN D TO WORK ON S PT MB R 23 AND WORK D FOR TH  MPLOY R UNTIL
OCTOB R 4 WH N SH COMM NC D WORK AS A NURS * S AID FOR A DIFF R NT
 MPLOY R. SH CONTINU D IN THIS  MPLOYM NT UNTIL OCTOB R 3 0 , 1 974
AND ON TH FOLLOWING DAY WAS S  N BY DR, CHAPMAN FOR TR ATM NT OF
R SPIRATORY CONDITION. AT THAT TIM H NOT D CLAIMANT WAS SYMPTOM-
FR  AND NOT TAKING M DICATION FOR H R BACK. LAT R CLAIMANT TOLD
DR. CHAPMAN THAT H R BACK PAIN HAD START D AGAIN SUDD NLY ON NOV M
B R 1 , 1 9 74 , THIS R CURR NC OF BACK PAIN L D TO HOSPITALIZATION, FUR
TH R M DICAL TR ATM NT AND TIM LOSS AND IS TH BASIS FOR TH DISPUT 
B FOR TH R F R  .

Dr. chapma appare tly felt the November symptoms were re

lated TO TH COMP NSABL INJURY OF S PT MB R 19 , 1 9 74 BUT WH N H 
WAS LAT R MOR FULLY INFORM D AS TO CLAIMANT'S M DICAL HISTORY,
WHICH INCLUD D AT L AST TWO PRIOR INCID NTS INVOLVING SIMILAR LOW BACK
DIFFICULTI S, H CHANG D HIS B LI F AND SAID H R PROBL M WAS CHRONIC
AND  PISODIC IN NATUR , ASSOCIAT D WITH LIFTING OR ACCID NT. H DID
NOT F  L THAT TH HOSPITALIZATION IN NOV MB R 1 974 WAS R LAT D TO
TH S PT MB R INJURY.

Dr. struckma , a orthopedic surgeo who exami ed claima t o 

S PT MB R 1 5 , 1 97 3 , WAS OF TH IMPR SSION, AT THAT TIM , THAT CLAIM
ANT HAD A CHRONIC LOW BACK STRAIN. H F LT THAT TH ACCID NT OCCURR D
AND THAT H R PAIN CONTINU D AS A DIR CT R SULT OF H R INJURY OF S P
T MB R 1 3 , 1 97 4 . THIS OPINION WAS BAS D UPON A HISTORY WHICH INDICAT D
CLAIMANT WAS ASYMPTOMATIC UNTIL S PT MB R 13 WH N SH SLIPP D, TH R 
AFT R SH D V LOP D AN ACUT ONS T OF S V R LOW BACK PAIN, CONSULT D
DR. CHAPMAN AND WAS HOSPITALIZ D FOR FOUR OR FIV DAYS IN TRACTION
H R CONDITION IMPROV D TO TH POINT THAT AFT R ABOUT A W  K SH WAS
ABL TO R TURN TO WORK BUT STILL HAD A DULL ACHING PAIN WHICH WAS CON
STANT AND B CAM S V R WH N V R SH ATT MPT D TO LIFT. AFT R S V
 RAL W  KS IT WAS OBVIOUS TO CLAIMANT SH COULD NOT CONTINU AND SH 
QUIT WORKING FOR TH  MPLOY R AND TOOK A LIGHT R TYP JOB WITH ANOTH R
NURSING HOM .

The referee found th t dr, struckm n* s opinion w s b sed upon
A HISTORY WHICH DID NOT R CONCIL WITH TH ACTUAL FACTS. AFT R TH 
COMP NSABL INJURY CLAIMANT WAS IMM DIAT LY TR AT D AT TH HOSPITAL
BRI FLY BUT ONLY AS AN OUT-PATI NT AND H R TR ATING DOCTOR, DR. CHAP
MAN, R PORT D ON OCTOB R 3 1 , 1 9 74 THAT CLAIMANT WAS ASYMPTOMATIC.
AFT R B ING GIV N TH OPPORTUNITY OF R ADING DR. CHAPMAN S D POSITION,
DR. STRUCKMAN STAT D, RATH R AMBIGUOUSLY, THAT CLAIMANT HAD HAD NO
TR ATM NT FOR BACK SYMPTOMS SINC 1 9 7 0 BUT MANY P OPL HAV S V RAL
TOTALLY S PARAT OCCASIONS OF LOW BACK PAIN IN A LIF TIM .

The referee co cluded that dr, chapma 's opi io was more PER
SUASIV THAN DR. STRUCKMAN* S AND THAT CLAIMANT HAD FAIL D TO PROV 
CAUSAL R LATIONSHIP B TW  N H R LOW BACK DIFFICULTY ARISING ON OR ABOUT
NOV MB R 1 , 1 9 74 AND H R COMP NSABL INJURY.
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REFEREE DID FIND THAT CLAIMANT WAS ENTITLED TO COMPENSA

TION FOR THE PERIOD SHE WAS OFF WORK FROM SEPTEMBER 1 6 THROUGH SEP

TEMBER 20 AND THIS WOULD TAKE CLAIMANT'S CLAIM OUT OF THE NON-DIS

ABLING CATEGORY AND ENTITLE HER TO A DETERMINATION PURSUANT TO ORS 

656.268. 

THE REFEREE FOUND THE RECORD FAILED TO PROVE THAT THE CARRIER 

HAD FAILED TO MEET ITS STATUTORY OBLIGATIONS REGARDING THE PROCESS

ING OF THIS CLAIM IN CERTAIN RESPECTS• THEREFORE• HE ASSESSED NO 

PENALTIES NOR DID HE AWARD CLAIMANT'S ATTORNEY AN ATTORNEY'S FEE TO 

BE PAID BY THE EMPLOYER BUT HE DID ALLOW A REASONABLE ATTORNEY'S FEE 

IN THE AMOUNT OF 2 5 PER CENT OF THE COMPENSATION AWARDED CLAIMANT 

PAYABLE OUT OF SUCH COMPENSATION AS PAID 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 1 2, 197 5, AS MODIFIED 
BY THE ORDER ON MOTION FOR RECONSIDERATION, DATED DECEMBER 3 1, 1975, 

IS AFF IRMED 0 

WCB CASE NO. 75-3410 JUNE 3, 1976 

EVELYN HINER, CLAIMANT 
BURNS AND LOCK, CLAIMANT'S ATTYS 0 

SOUTHE Rt SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH AFFIRMED THE DETER M !NATION ORDER MAI LED AUGUST 7, 197 5 • 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 22, 1970 

AND A SUBSEQUENT REINJURY DURING SEPTEMBER 1971 0 CLAIMANT HAS NOT 

WORKED SINCE THE DATE OF THE REINJURY 0 THE CLAIM WAS FIRST CLOSED 

BY A DETERMINATION ORDER MAILED JUNE 2 9, 1972 WHICH GRANTED CLAIMANT 

96 DEGREES FOR 3 0 PER CENT UNSCHEDULED LOW BACK DISABILITY. LATER 

CLAIMANT FILED A CLAIM FOR AGGRAVATION WHICH WAS DENIED BUT, AFTER A 

HEARING ON THE REQUEST MADE BY CLAIMANT, WAS REMANDED TO THE EMPLOYER 

FOR ACCEPTANCE AND PAYMENT OF BENEFITS AS PROVIDED BY LAW. ON AUGUST 

7, A SECOND DETERMINATION ORDER AWARDED CLAIMANT SOME ADDITIONAL 

TIME LOSS BUT NO ADDITIONAL COMPENSATION FOR PERMANENT PARTIAL DIS

ABILITY. 

PRIOR TO THE SECOND CLOSURE CLAIMANT HAD BEEN EXAMINED BY DR 0 

ROBINSON ON MAY 15, 1975 WHO DESCRIBED HIS FINDINGS AS BEING THE SAME 

AS THEY WERE WHEN HE EXAMINED HER IN FEBRUARY 1974 - HE RECOMMENDED 

EVALUATION BY THE ORTHOPAEDIC CONSULTANTS. SUCH EVALUATION WAS PER

FORM.ED ON JULY 1 7, 1 975 AND THE DOCTORS CONCLUDED THAT CLAIMANT COULD 

RETURN TO HER FORMER OCCUPATION IF LIFTING COULD BE AVOIDED, AND THEY 

JUDGED HER TOTAL LOSS OF FUNCTION TO BE MILDLY MODERATE AND HER TOTAL 

LOSS OF FUNCTION DUE TO THE INJURY TO BE MILD 0 

CLAIMANT CONTENDS THERE IS A MEDICAL PATTERN WHICH LEAVES NO 
DOUBT THAT THE NATURAL PROGRESSION OF OSTEOMYELITIS AND DISC DISEASE 

HAS BEEN HASTENED BY THE INJURY SUPERIMPOSED UPON HER UNSTABLE BACK 

-t 7 8-

-
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The referee did fi d that claima t was e titled to compe sa

t on FOR TH P RIOD SH WAS OFF WORK FROM S PT MB R 16 THROUGH S P
T MB R 20 AND THIS WOULD TAK CLAIMANT S CLAIM OUT OF TH NON-DIS
ABLING CAT GORY AND  NTITL H R TO A D T RMINATION PURSUANT TO ORS
656.268.

The referee found the record f iled to prove th t the c rrier
HAD FAILED TO MEET ITS STATUTORY OBLIGATIONS REGARDING THE PROCESS
ING OF THIS CLAIM IN CERTAIN RESPECTS, THEREFORE, HE ASSESSED NO
PENALTIES NOR DID HE AWARD CLAIMANT S ATTORNEY AN ATTORNEY'S FEE TO
BE PAID BY THE EMPLOYER BUT HE DID ALLOW A REASONABLE ATTORNEY'S FEE
IN THE AMOUNT OF 2  PER CENT OF THE COMPENSATION AWARDED CLAIMANT
PAYABLE OUT OF SUCH COMPENSATION AS PAID.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS
AND CONCLUSIONS OF THE REFEREE.

ORD R

R F R  DAT D D C MB R 1 2 , 1 9 7 5 , AS MODIFI D
FOR R CONSID RATION, DAT D D C MB R 31 , 1975,

WCB CAS NO. 75-3410 JUN 3, 1976

 V LYN HIN R, CLAIMANT
BURNS AND LOCK, CLAIMANT'S ATTYS,
SOUTH R, SPAULDING, KINS Y, WILLIAMSON AND SCHWAB ,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks review by the board of the referee s order

WHICH AFFIRM D TH D T RMINATION ORD R MAIL D AUGUST 7 , 1 97 5 .

Cla mant suffered a compensable  njury on December 22 , 1970
AND A SUBS QU NT R INJURY DURING S PT MB R 1971. CLAIMANT HAS NOT
WORK D SINC TH DAT OF TH R INJURY. TH CLAIM WAS FIRST CLOS D
BY A D T RMINATION ORD R MAIL D JUN 2 9 , 1 9 72 WHICH GRANT D CLAIMANT
96 D GR  S FOR 3 0 P R C NT UNSCH DUL D LOW BACK DISABILITY. LAT R
CLAIMANT FIL D A CLAIM FOR AGGRAVATION WHICH WAS D NI D BUT, AFT R A
H ARING ON TH R QU ST MAD BY CLAIMANT, WAS R MAND D TO TH  MPLOY R
FOR ACC PTANC AND PAYM NT OF B N FITS AS PROVID D BY LAW. ON AUGUST
7, A S COND D T RMINATION ORD R AWARD D CLAIMANT SOM ADDITIONAL
TIM LOSS BUT NO ADDITIONAL COMP NSATION FOR P RMAN NT PARTIAL DIS
ABILITY.

Prior to the second closure cl im nt h d been ex mined by dr.
ROBINSON ON MAY 1 5 , 1 9 7 5 WHO D SCRIB D HIS FINDINGS AS B ING TH SAM 
AS TH Y W R WH N H  XAMIN D H R IN F BRUARY 1 9 74 H R COMM ND D
 VALUATION BY TH ORTHOPA DIC CONSULTANTS. SUCH  VALUATION WAS P R
FORM D ON JULY 1 7 , 1 97 5 AND TH DOCTORS CONCLUD D THAT CLAIMANT COULD
R TURN TO H R FORM R OCCUPATION IF LIFTING COULD B AVOID D, AND TH Y
JUDG D H R TOTAL LOSS OF FUNCTION TO B MILDLY MOD RAT AND H R TOTAL
LOSS OF FUNCTION DU TO TH INJURY TO B MILD.

Claima t co te ds there is a medical patter which leaves  o

DOUBT THAT THE NATURAL PROGRESSION OF OSTEOMYELITIS AND DISC DISEASE
HAS BEEN HASTENED BY THE INJURY SUPERIMPOSED UPON HER UNSTABLE BACK

The order of the

BY TH ORD R ON MOTION
IS AFFIRM D.
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AND FURTHER THAT THERE HAS BEEN NO CLEAR CUT PROGRAM OFFERED TO HER 
BY THE DIVISION OF VOCATIONAL REHABILITATION THAT SHE COULD REFUSE, SO 
THEREFORE, SHE HAD NOT ACTUALLY REFUSED ITS HELP0 SHE STATES THAT 
HER CASE WAS AN IMPOSSIBLE ONE FOR THE COUNSELOR ANO HE SUGGESTED 
THAT SHE BE DISENROLLED. SHE DENIES SHE TOLD ANY DOCTOR OR PSVC_HOLO-

GIST THAT SHE WISHED TO RETIRE AND CONTENDS SHE IS WELL MOTIVATED TO 
RETURN TO WORK BUT THERE IS NO JOB 1 CONSIDERING HER AGE, EDUCATION, 
PRIOR TRAINING, AND PHYSICAL CONDITION THAT SHE CAN POSSIBLY DO AT THE 

PRESENT Tl ME• 

DR, ROBINSON REEXAMINED CLAIMANT ON OCTOBER 21 1 1 975 AND STATED 
THAT CLAIMANT WAS PRESENTLY ON SOCIAL SECURITY AND OBVIOUSLY HAD NO 
MOTIVATION TO RETURN TO WORK - HE FELT THAT HAD SHE THE PROPER MOTI
VATION SHE COULD DO SEDE~TARV OR LIGHT CLERICAL WORK REQUIRING NO BACK 
STRESSES. THE DEGENERATIVE CHANGES AND OSTEOPOROSIS IN HER SPINE 
WOULD BE PROGRESSIVE AND IT WAS TO BE EXPECTED THAT WITH THE PAS.SAGE 

OF A YEAR SHE WOULD HAVE MORE PROBLEMS BUT THESE PROBLEMS WERE NOT 
DIRECTLY RELATED TO HER INDUSTRIAL INJURY, THE PRESENT PROGRESS.ION 

OF OSTEOPOROSIS AND THE DEGENERATIVE CHANGES IS NOT NOW AFFECTED BY 

HER ORIGINAL INJURY BUT RATHER BY TIME. 

THE REFEREE FOUND THAT CLAIMANT'S CONTENTION THAT SHE WAS PER
MANENTLY AND TOTALLY DISABLED WAS NOT SUSTAINED BY THE EVIDENCE, IN 

ORDER FOR CLAIMANT TO BE WITHIN THE ODD-LOT DOCTRINE, AS SHE ALLEGES, 
MOTIVATION JS A FACTOR - UNLESS CLAIMANT HAS SUSTAINED A SEVERE SUB:_ 
STANTIAL INJURY THE BURDEN OF PROVING AVAILABILITY OF EMPLOYMENT IS 
UPON THE CLAIMANT, 

HE CONCLUDED THE MEDICAL EVIDENCE DID NOT SUPPORT A FINDING 
THAT CLAIMANT SUFFERED A SEVERE SUBSTANTIAL INJURY AND, FURTHER, THAT 

CLAIMANT FAILED TO PROVE THAT SHE WAS NOT PRESENTLY EMPLOYABLE• 

THE REFEREE CONCLUDED THAT THE PREVIOUS AWARD OF 96. DEGREES 
WAS GENEROUS AT THE TIME IT WAS MADE AND ,APPEARS, AT THE PRESENT 
TIME, TO BE REASONABLE, 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 9 1 1975 IS AFFIRMED, 

WCB CASE NO. 75-562 

DOROTHEA PIPER, CLAIMANT 
_POZZl 1 WILSON AND ATCHISON 1 

CLAIMANT'S ATTVS 0 

DEPT0 OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

JUNE 3, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE STATE ACCIDENT INSURANCE FUND SEEKS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH DIRECTED IT TO PAV CLAIMANT THE BALANCE DUE 
HER ON ALL TEMPORARY TOTAL DISABILITY PAYMENTS HERETOFORE MADE,- AD

JUSTING THE RATE TO THE PROPER ONE BASED UPON EARNINGS OF 5 6 0 DOLLARS 
RATHER THAN 300 DOLLARS A MONTH, AND FURTHER DIRECTING IT TO PAV 
CLAIMANT AS A PENALTY FOR UNREASONABLE DELAY AND UNREASONABLE RESIS
TANCE, 2 5 PER CENT OF THE FOREGOING INCREASE. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON" MAY 2 0 1 1968 FOR 
WHICH SHE RECEIVED COMPENSATION BENEFITS COMPUTED ON CLAIMANT'S CASH 

WAGES OF 300 DOLLARS A MONTH, CLAIMANT ALLEGES THAT IN ADDITION TO 

-t 79 -

AND FURTHER THAT THERE HAS BEEN NO CLEAR CUT PROGRAM OFFERED TO HER
BY THE DIVISION OF VOCATIONAL REHABILITATION THAT SHE COULD REFUSE, SO
THEREFORE, SHE HAD NOT ACTUALLY REFUSED ITS HELP. SHE STATES THAT
HER CASE WAS AN IMPOSSIBLE ONE FOR THE COUNSELOR AND HE SUGGESTED
THAT SHE BE DISENROLLED. SHE DENIES SHE TOLD ANY DOCTOR OR PSYCHOLO
GIST THAT SHE WISHED TO RETIRE AND CONTENDS SHE IS WELL MOTIVATED TO
RETURN TO WORK BUT THERE IS NO JOB, CONSIDERING HER AGE, EDUCATION,
PRIOR TRAINING, AND PHYSICAL CONDITION THAT SHE CAN POSSIBLY DO AT THE
PRESENT TIME.

Dr. ROBINSON REEXAMINED CLAIMANT ON OCTOBER 2 1 , 1 97  AND STATED
THAT CLAIMANT WAS PRESENTLY ON SOCIAL SECURITY AND OBVIOUSLY HAD NO
MOTIVATION TO RETURN TO WORK HE FELT THAT HAD SHE THE PROPER MOTI
VATION SHE COULD DO SEDENTARY OR LIGHT CLERICAL WORK REQUIRING NO BACK
STRESSES. THE DEGENERATIVE CHANGES AND OSTEOPOROSIS IN HER SPINE
WOULD BE PROGRESSIVE AND IT WAS TO BE EXPECTED THAT WITH THE PASSAGE
OF A YEAR SHE WOULD HAVE MORE PROBLEMS BUT THESE PROBLEMS WERE NOT
DIRECTLY RELATED TO HER INDUSTRIAL INJURY. THE PRESENT PROGRESSION
OF OSTEOPOROSIS AND THE DEGENERATIVE CHANGES IS NOT NOW AFFECTED BY
HER ORIGINAL INJURY BUT RATHER BY TIME.

The REFEREE FOUND THAT CLAIMANT S CONTENTION THAT SHE WAS PER
MANENTLY AND TOTALLY DISABLED WAS NOT SUSTAINED BY THE EVIDENCE. IN
ORDER FOR CLAIMANT TO BE WITHIN THE ODD-LOT DOCTRINE, AS SHE ALLEGES,
MOTIVATION IS A FACTOR UNLESS CLAIMANT HAS SUSTAINED A SEVERE SUB
STANTIAL INJURY THE BURDEN OF PROVING AVAILABILITY OF EMPLOYMENT IS
UPON THE CLAIMANT.

He CONCLUDED THE MEDICAL EVIDENCE DID NOT SUPPORT A FINDING
THAT CLAIMANT SUFFERED A SEVERE SUBSTANTIAL INJURY AND, FURTHER, THAT
CLAIMANT FAILED TO PROVE THAT SHE WAS NOT PRESENTLY EMPLOYABLE.

The REFEREE CONCLUDED THAT THE PREVIOUS AWARD OF 96 DEGREES
WAS GENEROUS AT THE TIME IT WAS MADE AND APPEARS, AT THE PRESENT
TIME, TO BE REASONABLE.

ORDER
The order of the referee dated December 9, 1975 is affirmed.

WCB CA E NO. 75-562 JUNE 3, 1976

DOROTHEA PIPER, CLAIMANT
POZZI, WILSON AND ATCHISON,
claima t’s attys.

D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d seeks board review of the
REFEREE* S ORDER WHICH DIRECTED IT TO PAY CLAIMANT THE BALANCE DUE
HER ON ALL TEMPORARY TOTAL DISABILITY PAYMENTS HERETOFORE MADE, AD
JUSTING THE RATE TO THE PROPER ONE BASED UPON EARNINGS OF  6 0 DOLLARS
RATHER THAN 3 00 DOLLARS A MONTH, AND FURTHER DIRECTING IT TO PAY
CLAIMANT AS A PENALTY FOR UNREASONABLE DELAY AND UNREASONABLE RESIS
TANCE, 2  PER CENT OF THE FOREGOING INCREASE.

Cl im nt sust ined  compens ble injury on m y 20, 1 96 8 for
WHICH SHE RECEIVED COMPENSATION BENEFITS COMPUTED ON CLAIMANT* S CASH
WAGES OF 3 00 DOLLARS A MONTH. CLAIMANT ALLEGES THAT IN ADDITION TO

-17 9
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CASH WAGES 0 SHE RECEIVED_ A THREE ROOM FURNISHED APARTMENT WITH 

ALL UTILITIES PAID EXCEPT TELEPHONE 0 VALUED AT 1 50 DOLLARS PER MONTH 

AND TWO MEALS A DAV 0 FIVE DAYS A WEEK 0 WITH A REASONABLE VALUE OF 
1 1 0 DOLLARS A M0NTH 0 THEREFORE 0 HER TEMPORARY TOTAL DISABILITY PAY

MENTS SHOULD HAVE BEEN COMPUTED ON A WAGE OF 560 DOLLARS A MONTH 
RATHER THAN 3 0 0 DOLLARS• 

THE FUND CONTENDS THAT CLAIMANT HAS ACCEFTED THE FOREGOING 
TEMPORARY TOTAL DISABILITY PAYMENTS AND THEREFORE IS ESTOPPED FROM 
NOW RAISING THE ISSUE O THAT CLAIMANT HAD A HEARING ON JANUARY I 7 0 I 9 7 4 

AND AT THAT TIME FAILED TO RAISE THIS ISSUE 0 THEREFORE THE OPINION AND 

ORDER RESULTING FROM THAT HEARING IS RES JUDICATA AND, FINALLY 0 THAT 

CLAIMANT IS SPLITTING CAUSE OF ACTION. 

CLAIMANT TESTIFIED AS TO THE CHARACTER OF HER APARTMENT AND Ti-IE 
OTHER AMENITIES WHICH SHE RECEIVED AND THE REFEREE FOUND HER TESTI
MONY INHERENTLY PROBABLE AND INASMUCH AS NO CONTRARY EVIDENCE WAS 

PRESENTED 0 HE ACCEPTED HER TESTIMONY IN FULL. THIS -WAS LIKEWISE TRUE 
WITH RESPECT TO THE MEALS WHICH WERE PREPARED BY THE EMPLOYER AND 

FURNISHED TO CLAIMANT• 

THE REFEREE FOUND THAT THE FUN�• S CONTENTION THAT THE EMPLOYER 
NOW BEING OUT OF BUSINESS AND HAVING NO FURTHER INTEREST IN HIS EX
PERIENCE RATING WAS CONSPIRING WITH CLAIMANT TO CONCOCT A FICTITIOUS 
SALARY LEVEL WAS BOTH FRIVOLOUS AND DEFAMATORY. THE EMPLOYER'S 

STATEMENT ON THE FORM 801 INDICATED THAT THE WAGES PAID CLAIMANT 
WERE 3 OQ DOLL,ARS A MONTH 0 HOWEVER 0 THE REFEREE FELT THAT THAT FORM 
WAS NOT PARTICULARLY ADAPTABLE TO THIS TYPE OF SITUATION AND AT MOST 

RAISED A REBUTTAL INF.ERENCE• 

WITH RESPECT TO THE FUND'S ASSERTION_S OF RES JUDICATA 0 ESTOPPEL 
AND SPLITTING CAUSE OF ACTION 0 THE REFEREE FOUND IT WOULD BE NECESSARY 
FOR THE FUND TO SHOW THAT CLAIMANT HAD BEEN AWARE AT RELEVANT TIMES 

OF THE CIRCUMSTANCES. THAT HER R_ATE WAS INCORRECT. THE EVIDENCE INDI

CATED THAT THE FIRST TIME CLAIMANT BECAME AWARE OF THE ERRONEOUS 

RATE WAS WHEN SHE DISCUSSED IT WITH HER PRESENT ATTORNEY WHO THEN 
MADE A FORMAL INQUIRY TO THE FUND ON NOVEMBER 1 0 197 4 • ON JANUARY 1 6, 
197 5 T_HE FUND, BY LETTER, APOLOGIZED FOR ITS DELAY IN ABSOLVING ( SIC) 

THE ISSUE OF SALARY OR WAGE AT THE TIME OF HER INJURY IN 196 8 1 STATING 
THAT THE LETTER MR• RIGGS ( BIGGS) SAID HE SENT TWO YEARS AGO ON TH IS 

SUBJECT WAS LOST OR MISPLACED AND NEVER RECEIVED IN THE CLAIM FILE. 

THE REFEREE CONCLUDED THAT THE FUND HAD UNREASONABLY RESISTED 
AND UNREASONABLY DELAYED PAYMENT OF THE FOREGOING ADDITIONAL COMPEN
SATION WHICH JUSTIFIED AN AWARD OF PENALTIES ANO ATTORNEY FEES 1 HE 
ALSO DIRECTED THE FUND TO PAV CLAIMANT THE BALANCE DUE HER ON ALL 

_TEMPORARY TOTAL DISABILITY PAYMENTS USING THE PROPER BASIS OF 5 6 0 
DOLLARS A MONTH 1 

THE BOA~D, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE. 
· ORS 656 1 005 (2.7) PROVIDES IN PART, THAT WAGES MEANS THE MONEY RATE 

AT WHICH THE SERVICE RENDERED IS RECOMPENSED UNDER THE CONTRACT OF 
HIRING IN FORCE AT THE TIME OF THE ACCIOENT 0 INCL_UDING THE REASONABLE 
VALUE OF BOARD 0 RENT 0 HOUSING 0 LODGING 0 OR SIMILAR ADVANTAGE RECEIVED 
FROM THE EMPLOYER. CLAIMANT HAD ORIGINALLY BEEN OFFERED 3 0 0 DOLLARS 

A MONTH BY HER EMPLOVER 1 SHE TOLD HIM SHE COULD NOT LIVE ON THAT SUM 
AND HE SAID SHE COULD HAVE A ROOM ON THE SECOND FLOOR WHICH WOULD BE 
PART OF HER COMPENSATION, THIS PARTICULAR ROOM WAS NOT SATISFACTORY 

TO CLAIMANT AND, ULTIMATELY, SHE RECEIVED A COMPLETELY FURNISHED 
APARTMENT ON THE THIRD FLOOR 0 CLAIMANT TESTIFIED FROM HER KNOWLEDGE 
OF RENTALS IN PORTLAND AND VISITING APARTMENTS IN THE COURSE OF HER 
EMPLOYMENT IN THE INTERIOR DECORATING BUSINESS THAT THE APARTMENT 

WOULD RENT FOR AT LEAST 1 5 0 DOLLARS A MONTH 0 THE EMPLOYER ALSO 

-t 8 0 -
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HER CASH WAGES, SHE RECEIVED A THREE ROOM FURNISHED APARTMENT WITH
ALU UTILITIES PAID EXCEPT TELEPHONE, VALUED AT 1 0 DOLLARS PER MONTH
AND TWO MEALS A DAY, FIVE DAYS A WEEK, WITH A REASONABLE VALUE OF
1 10 DOLLARS A MONTH, THEREFORE, HER TEMPORARY TOTAL DISABILITY PAY
MENTS SHOULD HAVE BEEN COMPUTED ON A WAGE OF  6 0 DOLLARS A MONTH
RATHER THAN 300 DOLLARS,

The fund contends th t cl im nt h s  ccefted the foregoing
T MPORARY TOTAL DISABILITY PAYM NTS AND TH R FOR IS  STOPP D FROM
NOW RAISING TH ISSU , THAT CLAIMANT HAD A H ARING ON JANUARY 17, 1974
AND AT THAT TIM FAIL D TO RAIS THIS ISSU , TH R FOR TH OPINION AND
ORD R R SULTING FROM THAT H ARING IS R S JUDICATA AND, FINALLY, THAT
CLAIMANT IS SPLITTING CAUS OF ACTION.

Cl im nt testified  s to the ch r cter of her  p rtment  nd the
OTH R AM NITI S WHICH SH R C IV D AND TH R F R  FOUND H R T STI
MONY INH R NTLY PROBABL AND INASMUCH AS NO CONTRARY  VID NC WAS
PR S NT D, H ACC PT D H R T STIMONY IN FULL. THIS WAS LIK WIS TRU 
WITH R SP CT TO TH M ALS WHICH W R PR PAR D BY TH  MPLOY R AND
FURNISH D TO CLAIMANT.

The R F R  FOUND THAT TH FUND S CONT NTION THAT TH  MPLOY R
NOW B ING OUT OF BUSIN SS AND HAVING NO FURTH R INT R ST IN HIS  X
P RI NC RATING WAS CONSPIRING WITH CLAIMANT TO CONCOCT A FICTITIOUS
SALARY L V L WAS BOTH FRIVOLOUS AND D FAMATORY. TH  MPLOY R1 S
STAT M NT ON TH FORM 801 INDICAT D THAT TH WAG S PAID CLAIMANT
W R 3 00 DOLLARS A MONTH, HOW V R, TH R F R  F LT THAT THAT FORM
WAS NOT PARTICULARLY ADAPTABL TO THIS TYP OF SITUATION AND AT MOST
RAIS D A R BUTTAL INF R NC .

With respect to the fund's  ssertions of res judic t , estoppel
AND SPLITTING CAUS OF ACTION, TH R F R  FOUND IT WOULD B N C SSARY
FOR TH FUND TO SHOW THAT CLAIMANT HAD B  N AWAR AT R L VANT TIM S
OF TH CIRCUMSTANC S THAT H R RAT WAS INCORR CT. TH  VID NC INDI
CAT D THAT TH FIRST TIM CLAIMANT B CAM AWAR OF TH  RRON OUS
RAT WAS WH N SH DISCUSS D IT WITH H R PR S NT ATTORN Y WHO TH N
MAD A FORMAL INQUIRY TO TH FUND ON NOV MB R 1 , 1 9 7 4 , ON JANUARY 1 6 ,
1 9 7 5 TH FUND, BY L TT R, APOLOGIZ D FOR ITS D LAY IN ABSOLVING (SIC)
TH ISSU OF SALARY OR WAG AT TH TIM OF H R INJURY IN 1 9 6 8 , STATING
THAT TH L TT R MR. RIGGS (BIGGS) SAID H S NT TWO Y ARS AGO ON THIS
SUBJ CT WAS LOST OR MISPLAC D AND N V R R C IV D IN TH CLAIM FIL .

The referee concluded that the fund had UNR ASONABLY R SIST D
AND UNR ASONABLY D LAY D PAYM NT OF TH FOR GOING ADDITIONAL COMP N
SATION WHICH JUSTIFI D AN AWARD OF P NALTI S AND ATTORN Y F  S. H 
ALSO DIR CT D TH FUND TO PAY CLAIMANT TH BALANC DU H R ON ALL
T MPORARY TOTAL DISABILITY PAYM NTS USING TH PROP R BASIS OF 560
DOLLARS A MONTH.

The bo rd, on de novo review,  ffirms the order of the referee.
ORS 656.005 (27) PROVID S IN PART, THAT WAG S M ANS TH MON Y RAT 
AT WHICH TH S RVIC R ND R D IS R COMP NS D UND R TH CONTRACT OF
HIRING IN FORC AT TH TIM OF TH ACCID NT, INCLUDING TH R ASONABL 
VALU OF BOARD, R NT, HOUSING, LODGING, OR SIMILAR ADVANTAG R C IV D
FROM TH  MPLOY R. CLAIMANT HAD ORIGINALLY B  N OFF R D 3 0 0 DOLLARS
A MONTH BY H R  MPLOY R. SH TOLD HIM SH COULD NOT LIV ON THAT SUM
AND H SAID SH COULD HAV A ROOM ON TH S COND FLOOR WHICH WOULD B 
PART OF H R COMP NSATION, THIS PARTICULAR ROOM WAS NOT SATISFACTORY
TO CLAIMANT AND, ULTIMAT LY, SH R C IV D A COMPL T LY FURNISH D
APARTM NT ON TH THIRD FLOOR. CLAIMANT T STIFI D FROM H R KNOWL DG 
OF R NTALS IN PORTLAND AND VISITING APARTM NTS IN TH COURS OF H R
 MPLOYM NT IN TH INT RIOR D CORATING BUSIN SS THAT TH APARTM NT
WOULD R NT FOR AT L AST 150 DOLLARS A MONTH. TH  MPLOY R ALSO

1 8 0
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AGREED TO PROVIDE CLAIMANT TWO MEALS A DAV DURING THE FIVE DAV WORK 

WEEK 0 THIS WAS THE CONTRACT OF HIRING IN FORCE AT THE TIME CLAIMANT 

WAS INJURED. 

THE EVIDENCE INDICATES THAT CLAIMANT WAS INFORMED BY THE FUND 

THAT THE LIVING COST ASPECTS OF HER SALARY DID NOT APPLY IN COMPUTING 

THE AMOUNT OF COMPENSATION WH iCH SHE WAS TO RECEIVE AND CLAIMANT RE

LIED UPON THIS UNTIL SHE DISCUSSED THE MATTER WITH HER PRESENT ATTOR

NEY WHO INFORMED HER TO THE CONTRARY0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 1 1 I 9 7 5 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 400 

DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND0 

WCB CASE NOo 75-986 

ROSELLA ODOM, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER 1 

CLAIMANT 1 S ATTYS. 

DEPT0 OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 3, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIM

ANT'S CLAIM. 

CLAIMANT TESTIFIED SHE COMMENCED WORKING FOR THE EMPLOYER IN 

MARCH 1 974, THE OWNERS WERE PLANNING TO TAKE A VACATION TRIP AND 

WANTED HER TO ASSUME THE DUTIES OF MANAGER WHICH INCLUDED COOKING, 

WAITRESS WORK AND OTHER MISCELLANEOUS ACTIVITIES, SUCH AS DISHWASH

ING, CLEANING THE REST ROOMS AND PUMPING GAS 0 

CLAIMANT TESTIFIED THAT ON JUNE 23, 1974 SHE PICKED UP AN EMPTY 

GLASS AND IT FELL OUT OF HER LEFT HAND AS SHE HAD NO GRIPPING ABILITY, 

SHE FURTHER TESTIFIED THAT THE LEFT WRIST BECAME QUITE PAINFUL THAT 

EVENING AND SHE WAS EXAMINED BY DR 0 TEAL THE FOLLOWING DAY. CLAIM

ANT ALLEGES THAT SHE HAD BEEN HAVING DIFFICULTY FOR TWO OR THREE DAYS 

PRIOR TO THIS INCIDENT AND THAT HER GRIP WOULD FAIL HER AND SHE COULON' T 

GRASP ITEMS AND THAT SHE HAD NOTICED PAIN AND SWELLING• SHE FURTHER 

ALLEGED THAT THIS DIFFICULTY WAS BROUGHT ABOUT SOLELY BY HER ACTIVI

TIES AT THE EMPLOYER 1 S PLACE OF BUSINESS, PARTICULARLY BY PUMPING 

GAS 0 CLAIMANT IS RIGHT HANDED, HOWEVER, SHE STATED SHE OFTEN USED 

HER LEFT HAND ON THE GAS NOZZLE 0 

INITIALLY, DR 0 TEAL IMMOBILIZED THE WRIST BY USE OF A PLASTER 

CAST AND CLAIMANT WAS ABLE TO WORK FROM JUNE 2 5, 1974 THROUGH JULY 

1 0, 197 4 • ULTIMATE LY I SURGERY WAS PERFORMED ON FEBRUARY 18 1 197 5 • 

CLAIMANT TESTIFIED SHE HAD HAD NO PREVIOUS DIFFICULTY WITH HER 
LEFT WRIST AND NO PREVIOUS ACCIDENT INVOLVING 1T0 THE EMPLOYER TESTI

FIED THAT UP TO THE TIME OF TERMINATION BY CLAIMANT ON JULY 4 1 1974 1 

SAID TERMINATION BEING THE RESULT OF DISSENSION BETWEEN THE EMPLOYER 

ANO CLAIMANT'S HUSBAND, CLAIMANT HAD MADE NO ALLEGATION OF AN INJURY 

OCCURRING ON THE JOB AND THAT HIS FIRST KNOWLEDGE OF THE ALLEGED INJURY 

WAS NOT RECEIVED UNTIL FEBRUARY, 1975 0 THE EMPLOYER ALSO TESTIFIED 
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AGR  D TO PROVID CLAIMANT TWO M ALS A DAY DURING TH FIV DAY WORK
W  K. THIS WAS TH CONTRACT OF HIRING IN FORC AT TH TIM CLAIMANT
WAS INJUR D.

The evide ce i dicates that claima t was i formed by the fu d

THAT TH LIVING COST ASP CTS OF H R SALARY DID NOT APPLY IN COMPUTING
TH AMOUNT OF COMP NSATION WHICH SH WAS TO R C IV AND CLAIMANT R 
LI D UPON THIS UNTIL SH DISCUSS D TH MATT R WITH H R PR S NT ATTOR
N Y WHO INFORM D H R TO TH CONTRARY.

ORDER
The order of the referee dated October 21 , 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey’s fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 4 00
DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND.

WCB CA E NO. 75-986 JUNE 3, 1976

RO ELLA ODOM, CLAIMANT
 MMONS, KYL , KROPP AND KRYG R,

cla mant s ATTYS.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

Cl im nt seeks review by the bo rd of the referee’s order
WHICH AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIM
ANT S CLAIM.

Claima t testified she comme ced worki g for the employer i 

MARCH 1 9 74 , TH OWN RS W R PLANNING TO TAK A VACATION TRIP AND
WANT D H R TO ASSUM TH DUTI S OF MANAG R WHICH INCLUD D COOKING,
WAITR SS WORK AND OTH R MISC LLAN OUS ACTIVITI S, SUCH AS DISHWASH
ING, CL ANING TH R ST ROOMS AND PUMPING GAS.

Cla mant test f ed that on june 23, 1974 she p cked up an empty

GLASS AND IT F LL OUT OF H R L FT HAND AS SH HAD NO GRIPPING ABILITY,
SH FURTH R T STIFI D THAT TH L FT WRIST B CAM QUIT PAINFUL THAT
 V NING AND SH WAS  XAMIN D BY DR. T AL TH FOLLOWING DAY. CLAIM
ANT ALL G S THAT SH HAD B  N HAVING DIFFICULTY FOR TWO OR THR  DAYS
PRIOR TO THIS INCID NT AND THAT H R GRIP WOULD FAIL H R AND SH COULDN T
GRASP IT MS AND THAT SH HAD NOTIC D PAIN AND SW LLING, SH FURTH R
ALL G D THAT THIS DIFFICULTY WAS BROUGHT ABOUT SOL LY BY H R ACTIVI
TI S AT TH  MPLOY R S PLAC OF BUSIN SS, PARTICULARLY BY PUMPING
GAS. CLAIMANT IS RIGHT HAND D, HOW V R, SH STAT D SH OFT N US D
H R L FT HAND ON TH GAS NOZZL .

I itially, dr. teal immobilized the wrist by use of a plaster

CAST AND CLAIMANT WAS ABL TO WORK FROM JUN 2 5 , 1974 THROUGH JULY
1 0 , 1 97 4 . ULTIMAT LY, SURG RY WAS P RFORM D ON F BRUARY 1 8 , 1 97 5 .

Claima t testified she had had  o previous difficulty with her

L FT WRIST AND NO PR VIOUS ACCID NT INVOLVING IT. TH  MPLOY R T STI
FI D THAT UP TO TH TIM OF T RMINATION BY CLAIMANT ON JULY 4 , 1 974 ,
SAID T RMINATION B ING TH R SULT OF DISS NSION B TW  N TH  MPLOY R
AND CLAIMANT S HUSBAND, CLAIMANT HAD MAD NO ALL GATION OF AN INJURY
OCCURRING ON TH JOB AND THAT HIS FIRST KNOWL DG OF TH ALL G D INJURY
WAS NOT R C IV D UNTIL F BRUARY, 1 9 75 . TH  MPLOY R ALSO T STIFI D
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CLAIMANT HAD WORN A WRIST BAND TO WORK ON NUMEROUS OCCASIONS 
PRIOR TO JUNE 2 5 1 t 9 7 4 ALTHOUGH CLAIMANT TESTIFIED THAT SHE HAD NEVER 

WORN A WRIST BA_ND PRIOR TO SEEING DR. TEAL ON JUNE 25 1 1974• · THE 
EMPLOYER STATED T-HAT CLAIMANT HAD MADE THE COMMENT THAT SHE HAD 

HAD PROBLEMS WITH HER LEFT WRIST FOR YEARS AS A RESULT OF MANY YEARS 
OF WAITING ON TABLES AND THAT SUCH COMMENTS WERE ALL MADE PRIOR TO 

JUNE 2 5 1 1 9 7 4 • 

THE REFEREE FOUND NOTHING IN ANY OF THE CHART NOTES OR REPORTS 

WHICH INDICATED CLAIMANT ALLEGED TO HAVE SUFFERED AN ON-THE-JOB IN
JURY UNTIL DR 0 NATHAN 7 S REPORT, DATED JANUARY 10 1 t-975 1 WHICH CON

TAINED A HISTORY OF THE GLASS DROPPING INCIDENT AT WORK 0 AT THAT TIME 1 

ACCORDING TO DR 0 NATHAN, ALL MEDICAL REPORTS AND BILLINGS WERE BEING 
SUBMITTED TO BLUE CROSS 1 CLAIMANT 7 S PRIVATE INSURANCE CARRIER• IN 
DR 0 NATHAN 7 S REPORT OF FEBRUARY 2 8 1 197 5 HE INDICATES ONLY THE POSSI

BILITY OF A RELATIONSHIP BETWEEN CLAIMANT 7 S CONDITION AND HER WORK~ 

DR 0 TEAL• S REPORTS INDICATE A DEFINITE CAUSAL CONNECTION BET~EEN 
CLAIMANT'S CONDITION 1 TENOSYNOVITIS 1 WHICH REQUIRED SURGERY AND 
CLAIMANT 7 S WORK ACTIVITY BUT HE LATER ADMITTED THAT HIS RECORDS WERE 
NOT CONSISTENT IN DETERMINING THE EXACT ETIOLOGY• 

THE REFEREE FOUND CLAIMANT TO BE COMPLETELY LACKING IN CREDI
BILITY - SHE CONTRADICTED HERSELF CONSTANTLY AND HE FOUND HER TESTI

MONY, TAKEN AS A WH0LE 1 A MASS OF CONFUSION 0 CLAIMANT TESTIFIED SHE 
HAD NEVER HAD ANY PROBLEM WITH HER WRIST PRIOR TO WORKING FOR THE 
EMPLOYER NOR HAD SHE EVER MADE ANY COMPLAINTS TO ANYONE ABOUT HER 
WRIST 1 YET DRe TEAL'S INITIAL REPORT INDICATE$ THAT CLAIMANT HAD HAq 
A HISTORY OF PAIN IN THE DORSAL ASPECT OF THE LEFT WRIST FOR FIVE YEARS• 
HE CLEARLY IDENTIFIED THE PRESENT ONSET OF SYMPTOMS WITH A PARTICULAR 
STRENUOUS ACTIVITY INVOLVING CLAIMANT AND A HORSE BASED UPON CLAIMANT'S 

ADMISSION TO HIM THAT SHE POSSIBLY STRAINED HER WRIST WHILE PULLING 

A HORSE ABOUT• 

THE REFEREE CONCLUDED THAT 1 IN ADDITION. TO CLAIMANT'S POOR 
CREDIBILITY, SHE HAD NOT SUSTAINED THE REQUIRED BU~DEN OF PROOF THAT 
AN ACCIDENTAL INJURY OCCURRED. BY CLAIMANT'S OWN ADMISSION, NOTHING 
OCCURRED AT WORK OTHER THAN THAT SHE APPARENTLY HAD A LOSS OF GRIP
PING SENSATION IN HER LEFT HAND AND DROPPED A GLASS0 HE UPHELD THE 
FUND'S DENIAL. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER 0 

THE REFEREE IS IN THE BEST POSITION TO OBSERVE THE DEMEANOR 
OF CLAIMANT AS SHE TESTIFIED AND IT IS OBVIOUS THAT, IN THIS CASE, THE 
REFEREE WAS NOT IMPRESSED WITH HER CREDIBILITY0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 2 8 1 197 5 IS AFFIRMED• 

-t 8 2 -
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TH CLAIMANT HAD WORN A WRIST BAND TO WORK ON NUM ROUS OCCASIONS
PRIOR TO JUN 25, 1 9 7 4 ALTHOUGH CLAIMANT T STIFI D THAT SH HAD N V R
WORN A WRIST BAND PR IOR TO S  ING DR, T AL ON JUN 25, 1974, TH 
 MPLOY R STAT D THAT CLAIMANT HAD MAD TH COMM NT THAT SH HAD
HAD PROBL MS WITH H R L FT WRIST FOR Y ARS AS A R SULT OF MANY Y ARS
OF WAITING ON TABL S AND THAT SUCH COMM NTS W R ALL MAD PRIOR TO
JUN 25,1974,

The referee found nothing in  ny of the ch rt notes or reports
WHICH INDICAT D CLAIMANT ALL G D TO HAV SUFF R D AN ON-TH -JOB IN
JURY UNTIL DR, NATHANT S R PORT, DAT D JANUARY 1 0 , 1 9 7 5 , WHICH CON
TAIN D A HISTORY OF TH GLASS DROPPING INCID NT AT WORK, AT THAT TIM ,
ACCORDING TO DR. NATHAN, ALL M DICAL R PORTS AND BILLINGS W R B ING
SUBMITT D TO BLU CROSS, CLAIMANT'S PRIVAT INSURANC CARRI R, IN
DR. NATHAN1 S R PORT OF F BRUARY 2 8 , 1 97 5 H INDICAT S ONLY TH POSSI
BILITY OF A R LATIONSHIP B TW  N CLAIMANT'S CONDITION AND H R WORK.

Dr. teal s R PORTS INDICAT a D FINIT CAUSAL CONN CTION B TW  N
CLAIMANT'S CONDITION, T NOSYNOVITIS, WHICH R QUIR D SURG RY AND
claima t's work activity but he later admitted that his records were

NOT CONSISTENT IN DETERMINING THE EXACT ETIOLOGY.

The referee found cl im nt to be completely l cking in credi
bility SHE CONTRADICTED HERSELF CONSTANTLY AND HE FOUND HER TESTI
MONY, TAKEN AS A WHOLE, A MASS OF CONFUSION. CLAIMANT TESTIFIED SHE
HAD NEVER HAD ANY PROBLEM WITH HER WRIST PRIOR TO WORKING FOR THE
EMPLOYER NOR HAD SHE EVER MADE ANY COMPLAINTS TO ANYONE ABOUT HER
WRIST, YET DR. TEAL'S INITIAL REPORT INDICATES THAT CLAIMANT HAD HAD
A HISTORY OF PAIN IN THE DORSAL ASPECT OF THE LEFT WRIST FOR FIVE YEARS.
HE CLEARLY IDENTIFIED THE PRESENT ONSET OF SYMPTOMS WITH A PARTICULAR
STRENUOUS ACTIVITY INVOLVING CLAIMANT AND A HORSE BASED UPON CLAIMANT'S
ADMISSION TO HIM THAT SHE POSSIBLY STRAINED HER WRIST WHILE PULLING
A HORSE ABOUT.

The referee co cluded that, i additio to claima t's poor

CR DIBILITY, SH HAD NOT SUSTAIN D TH R QUIR D BURD N OF PROOF THAT
AN ACCID NTAL INJURY OCCURR D. BY CLAIMANT'S OWN ADMISSION, NOTHING
OCCURR D AT WORK OTH R THAN THAT SH APPAR NTLY HAD A LOSS OF GRIP
PING S NSATION IN H R L FT HAND AND DROPP D A GLASS. H UPH LD TH 
FUND* S D NIAL.

The bo rd, on de novo review,  ffirms the referee's order.

The referee is in the best position to observe the deme nor
OF CLAIMANT AS SH T STIFI D AND IT IS OBVIOUS THAT, IN THIS CAS , TH 
R F R  WAS NOT IMPR SS D WITH H R CR DIBILITY.

ORDER
The order of the referee d ted October 28, 197 is  ffirmed.
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CASE NO. 74-2792 

JESSE HURST, CLAIMANT 
GALBREATH AND POPE, CLAIMANT'S ATTYS 0 

DEPT0 OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 3, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S REINSTATING 
ORDER, DATED DECEMBER 8 1 197 5 0 

0N JANUARY 9, 197 5 REFEREE JAMES P 0 LEAHY, AFTER A HEARING, 
GRANTED CLAIMANT 35 DEGREES FOR LOSS OF THE LEFT FOOT 0 INITIALLY, A 
DETERMINATION ORDER MAILED MARCH 6, 1 974 AND SUBSEQUENT AMENDMENTS 
THERETO, HAD GRANTED CLAIMANT AN AWARD EQUAL TO 1 3 DEGREE.S 0 THE FUND 
FILED A CROSS REQUEST FOR REVIEW, CONTENDING CLAIMANT WAS ONLY EN
TITLED TO THE AWARD OF 1 3 DEGREES 0 

THE BOARD 0 AFTER DE NOVO REVIEW, FOUND THERE WAS NO ADEQUATE 
EXPERT MEDICAL TESTIMONY TO EITHER PROVE OR DISPROVE MEDICAL CAUSA
TION AND, PURSUANT TO ORS 6 5 6 0 2 9 5 ( 5) 1 CONCLUDED THAT THE MATTER WAS 
INCOMPLETELY HEARD AND REMANDED IT TO THE REFEREE FOR THE PURPOSE 
OF REFERRING CLAIMANT TO THE DISABILITY PREVENTION DIVISION FOR A 
COMPLETE WORKUP 0 DIRECTING THAT THE REPORT BASED UPON THE AFORESAID 
WORKUP BE SUBMITTED TO THE REFEREE AND TO ALL. PARTIES FOR POSSIBLE 
CROSS EXAMINATION AND, ULTIMATELY, FOR A RECONSIDERATION OF THE REF
EREE'S PREVIOUS ORDER 0 THIS ORDER OF REMAND WAS ENTERED JUNE I 7 1 

I 9 7 5 0 

01\l JUNE 2 7 1 1975 1 REFEREE LEAHY ISSUED AN INTERIM ORDER DIRECT
ING THAT THE MATTER B.E REMANDED TO THE STATE ACCIDENT INSURANCE FUND 
AND THAT CLAIMANT BE REFERRED TO THE DISABILITY PREVENTION DIVISION 
FOR A COMPLETE WORKUP ANO FURTHER ORDERED THE FUND TO PAY CLAIMANT 
TIME LOSS COMPENSATION AND ENROLLMENT EXPENSES WHILE HE WAS ENROLLED 
AT THE CENTER 0 

ON DECEMBER 8, 1975 REFEREE LEAHY ENTERED HIS RE INSTATING ORDER 
WHICH RECITED THAT THE FUND HAD COMPLIED WITH THE INTERIM ORDER BUT ' 
THAT THE CLAIMANT HAD NOT, Tf1AT AN ORDER TO SHOW CAUSE WAS ISSUED ON 
NOVEMBER 5 1 I 9 7 5 AND MORE THAN 3 0 DAYS HAD ELAPSED SINCE SUCH ISSU
ANCE WITH NO RESPONSE FROM THE CLAIMANT. 

THE REFEREE CONCLUDED THAT THERE BEING NO ADDITIONAL EVIDENCE 
TO ENABLE HIM TO RECONSIDER HIS ORDER OF JANUARY 9, 1975 1 SAID ORDER 
SHOULD BE RE INSTATED IN ITS ENTIRETY 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REINSTATING ORDER -
THE BOARD DOES NOT FEEL THAT THE EXPLANATIONS OFFERED BY CLAIMANT'S 
COUNSEL W 1TH RESPECT TO CLAIMANT'S FAILURE TO KEEP HIS APPOINTMENT 
AT THE DISABILITY PREVENTION DIVISION ARE SUFFICIENT TO JUSTIFY A FUR
THER REMAND TO THE HEARINGS DIVISION FOR FURTHER MEDICAL STUDIES AT 
THE DISABILITY PREVENTION DIVISION 0 

ORDER 

THE REINSTATING ORDER DATED DECEMBER 8 1 1975 IS AFFIRMED 0 
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WCB CA E NO, 74-2792 JUNE 3, 1976

JE  E HUR T, CLAIMANT
GAUBREATH AND POPE, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee's rei stati g

ORDER, DATED DECEMBER 8 , 1 97  ,

On JANUARY 9 , 1 97 5 R F R  JAM S P. L AHY, AFT R A H ARING,

GRANT D CLAIMANT 3 5 D GR  S FOR LOSS OF TH L FT FOOT, INITIALLY, A
D T RMINATION ORD R MAIL D MARCH 6 , 1 9 7 4 AND SUBS QU NT AM NDM NTS
TH R TO, HAD GRANT D CLAIMANT AN AWARD  QUAL TO 13 D GR  S, TH FUND
FIL D A CROSS R QU ST FOR R VI W, CONT NDING CLAIMANT WAS ONLY  N
TITL D TO TH AWARD OF 13 D GR  S,

The BOARD, AFT R D NOVO R VI W, FOUND TH R WAS NO AD QUAT 

 XP RT M DICAL T STIMONY TO  ITH R PROV OR DISPROV M DICAL CAUSA
TION AND, PURSUANT TO ORS 656,295 (5), CONCLUD D THAT TH MATT R WAS
INCOMPL T LY H ARD AND R MAND D IT TO TH R F R  FOR TH PURPOS 
OF R F RRING CLAIMANT TO TH DISABILITY PR V NTION DIVISION FOR A
COMPL T WORKUP, DIR CTING THAT TH R PORT BAS D UPON TH AFOR SAID
WORKUP B SUBMITT D TO TH R F R  AND TO ALL PARTI S FOR POSSIBL 
CROSS  XAMINATION AND, ULTIMAT LY, FOR A R CONSID RATION OF TH R F
 R  'S PR VIOUS ORD R, THIS ORD R OF R MAND WAS  NT R D JUN 17,
1 9 7 5 ,

On JUN 27, 1975, R F R  L AHY ISSU D AN INT RIM ORD R DIR CT
ING THAT TH MATT R B R MAND D TO TH STAT ACCID NT INSURANC FUND
AND THAT CLAIMANT B R F RR D TO TH DISABILITY PR V NTION DIVISION
FOR A COMPL T WORKUP AND FURTH R ORD R D TH FUND TO PAY CLAIMANT
TIM LOSS COMP NSATION AND  NROLLM NT  XP NS S WHIL H WAS  NROLL D
AT TH C NT R,

On D C MB R 8 , 1 9 7 5 R F R  L AHY  NT R D HIS R INSTATING ORD R

WHICH R CIT D THAT TH FUND HAD COMPLI D WITH TH INT RIM ORD R BUT
THAT TH CLAIMANT HAD NOT, THAT AN ORD R TO SHOW CAUS WAS ISSU D ON
NOV MB R 5 , 1 9 7 5 AND MOR THAN 30 DAYS HAD  LAPS D SINC SUCH ISSU
ANC WITH NO R SPONS FROM TH CLAIMANT.

The referee co cluded that there bei g  o additio al evide ce

TO  NABL HIM TO R CONSID R HIS ORD R OF JANUARY 9 , 1 9 7 5 , SAID ORD R
SHOULD B R INSTAT D IN ITS  NTIR TY,

The bo rd, on de novo review,  ffirms the reinst ting order -
TH BOARD DO S NOT F  L THAT TH  XPLANATIONS OFF R D BY CLAIMANT'S
COUNS L WITH R SP CT TO CLAIMANT'S FAILUR TO K  P HIS APPOINTM NT
AT TH DISABILITY PR V NTION DIVISION AR SUFFICI NT TO JUSTIFY A FUR
TH R R MAND TO TH H ARINGS DIVISION FOR FURTH R M DICAL STUDI S AT
TH DISABILITY PR V NTION DIVISION, ,

ORDER
The rei stati g order dated December 8, 1975 is affirmed.
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CASE NO. 75-1035 

FRED REEVES, CLAIMANT 
BUMP, YOUNG AND WALKER, 

CLAIMANT'S A TTYS• 

ROGER WARREN 1 DEFENSE ATTY. 

REQUEST FOR REVIEW BY EMPLOYER 

JUNE 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH DIRECTED IT TO ACCEPT CLAIMANT'S CLAIM FOR AGGRAVATION 1 PAY 

CLAIMANT THE BENEFITS TO WHICH HE IS ENTITLED BY LAW ANO AWARDED 

CLAIMANT'S ATTORNEY A FEE OF 1,100 DOLLARS. 

CLAIMANT, A WELDER, SUFFERED A COMPENSABLE INJURY ON DECEMBER 

1 7, 19 71 WHEN HE SUSTAINED SEVERE ELECTRIC SHOCK CAUSING A PERMANENT 

PARTIAL DISABILITY IN HIS LEFT ARM FOR WHICH HE WAS AWARDED 28.8 DE

GREES FOR 1 5 PER CENT LOSS OF THE LEFT ARM BY THE DETERMINATION ORDER 

MAILEDAPRIL3 1 1973 0 

0N NOVEMBER 24, 1 974, A SUNDAY, CLAIMANT WAS WORKING AT HOME 

AND ABOUT MID-AFTERNOON HE SUFFERED CHEST PAINS WHICH BECAME WORSE 

AFTER SUPPER AND ULTIMATELY REQUIRED CLAIMANT TO BE HOSPITALIZED 

IN THE TUALITY COMMUNITY HOSPITAL AT HILLSBORO. CLAIMANT WAS IN THE 

HOSPITAL UNTIL NOVEMBER 29, 1974 AND WAS DISCHARGED WITH THE DIAG

NOSIS OF 'ACUTE NEURALGIA, LEFT CHEST, POST ELECTRICAL SHOCK SEQUELA' • 

THE QUESTION BEFORE THE REFEREE WAS WHETHER THE INCIDENT OF NOVEM

BER 2 4, 1974 CONSTITUTED A NEW INJURY WHICH WOULD NOT BE COM PEN SABLE 

OR CONSTITUTED AN AGGRAVATION OF THE 197 1 COMPENSABLE INJURY. 

THE PARTIES STIPULATED THAT CLAIMANT HAD BEEN IN RELATIVELY GOOD 

HEAL TH BETWEEN 1971 AND 1974 • 

0R 0 PASQUESI, AN ORTHOPEDIST, WHO EXAMINED CLAIMANT AT THE RE

QUEST OF THE DEFENDANT, FELT THAT CLAIMANT HAD SUFFERED A NEW INJURY 

HOWEVER, CLAIMANT'S TREATING PHYSICIAN, DR 0 NOYES, AS WELL AS DR 0 

EILERS, AN ORTHOPEDIST AND DR 0 NASH, A NEUROLOGIST, FELT THAT THERE 

WAS A RELATIONSHIP BETWEEN THE 1974 SYMPTOMS AND THE 1 971 INDUSTRIAL 

INJURY 0 

THE REFEREE FOUND THAT THE HISTORY GIVEN, PARTICULARLY TO DR 0 

NOYES, AND OBSERVATIONS AND OTHER MEDICAL REPORTS WOULD INDICATE THAT 

CLAIMANT HAD NOT BEEN IN RELATIVELY GOOD HEALTH BETWEEN 1971 AND 1974, 

CONTRARY TO THE STI PULATION 0 

THE REFEREE GAVE THE GREATEST WEIGHT TO THE DIAGNOSIS AND REA-

SONING OF DR 0 NASH 0 THE REFEREE ALSO GAVE CONSIDERABLE WEIGHT TO THE 

FACT THAT CLAI MANT 1 S ACTIV !TIES ON NOVEMBER 2 4, I 9 7 4 WERE OF A CASUAL 

AND LE I SURELY NATURE AND COULD NOT BE CHARACTERIZED AS UNUSUAL OR 

STRENUOUS. HE CONCLUDED THAT FROM A LAY POINT OF VIEW ASCRIBING 

CLAIMANT'S CONDITION TO THOSE ACTIVITIES ON NOVEMBER 24 • 1 974 WOULD 

NOT ACCORD WITH COMMON EXPERIENCE AND THEREFORE CLAIMANT HAD SUS

TAINED THE BURDEN OF PROVING AN AGGRAVATION OF HIS 1971 INDUSTRIAL 

INJURY• 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE WEIGHT OF THE 
MEDICAL REPORTS SUPPORT THE REFEREE'S CONCLUSION THAT CLAIMANT HAD 
SUFFERED AN AGGRAVATION OF HIS 1971 COMPENSABLE INJURY AND AFFIRMS 

THE REFEREE'S ORDER 0 
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WCB CA E NO, 75-1035 JUNE 7, 1976

FRED REEVE , CLAIMANT
BUMP, YOUNG AND WALK R,
CLAIMANT S ATTYS,

ROG R WARR N, D F NS ATTY.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members wilso a d moore.

The employer seeks review by the board of the referee's order

WHICH DIR CT D IT TO ACC PT CLAIMANT'S CLAIM FOR AGGRAVATION, PAY
CLAIMANT TH B N FITS TO WHICH H IS  NTITL D BY LAW AND AWARD D
CLAIMANT'S ATTORN Y a F  OF 1,100 DOLLARS.

Claima t, a welder, suffered a compe sable i jury o December
17, 197 1 WH N H SUSTAIN D S V R  L CTRIC SHOCK CAUSING A P RMAN NT
PARTIAL DISABILITY IN HIS L FT ARM FOR WHICH H WAS AWARD D 28.8 D 
GR  S FOR 1 5 P R C NT LOSS OF TH L FT ARM BY TH D T RMINATION ORD R
MAIL D APRIL 3, 1973.

On NOV MB R 2 4 , 1 974 , A SUNDAY, CLAIMANT WAS WORKING AT HOM 

AND ABOUT MID AFT RNOON H SUFF R D CH ST PAINS WHICH B CAM WORS 
AFT R SUPP R AND ULTIMAT LY R QUIR D CLAIMANT TO B HOSPITALIZ D
IN TH TUALITY COMMUNITY HOSPITAL AT HILLSBORO. CLAIMANT WAS IN TH 
HOSPITAL UNTIL NOV MB R 2 9 , 1 9 7 4 AND WAS DISCHARG D WITH TH DIAG
NOSIS OF 'ACUT N URALGIA, L FT CH ST, POST  L CTRICAL SHOCK sequela'.
TH QU STION B FOR TH R F R  WAS WH TH R TH INCID NT OF NOV M
B R 2 4 , 1 9 74 CONSTITUT D A N W INJURY WHICH WOULD NOT B COMP NSABL 
OR CONSTITUT D AN AGGRAVATION OF TH 197 1 COMP NSABL INJURY.

The PARTI S STIPULAT D THAT CLAIMANT HAD B  N IN R LATIV LY GOOD
H ALTH B TW  N 1971 AND 1 9 74 .

"" Dr. pasquesi, a orthopedist, who exami ed claima t at the re

quest OF TH D F NDANT, F LT THAT CLAIMANT HAD SUFF R D A N W INJURY
HOW V R, CLAIMANT'S TR ATING PHYSICIAN, DR. NOY S, AS W LL AS DR.
 IL RS, AN ORTHOP DIST AND DR. NASH, A N UROLOGIST, F LT THAT TH R 
WAS A R LATIONSHIP B TW  N TH 1 974 SYMPTOMS AND TH 197 1 INDUSTRIAL
INJURY.

The referee fou d that the history give , particularly to dr.
NOYES, AND OBSERVATIONS AND OTHER MEDICAL REPORTS WOULD INDICATE THAT
CLAIMANT HAD NOT BEEN IN RELATIVELY GOOD HEALTH BETWEEN 197 1 AND 1 97 4 ,
CONTRARY TO THE STIPULATION.

The referee g ve the gre test weight to the di gnosis  nd re 
soning OF DR. NASH. THE REFEREE ALSO GAVE CONSIDERABLE WEIGHT TO THE
FACT THAT CLAI MANT'S ACTIVITIES ON NOVEMBER 24,1974 WERE OF A CASUAL
AND LEISURELY NATURE AND COULD NOT BE CHARACTERIZED AS UNUSUAL OR
STRENUOUS. HE CONCLUDED THAT FROM A LAY POINT OF VIEW ASCRIBING
CLAIMANT'S CONDITION TO THOSE ACTIVITIES ON NOVEMBER 2 4 , 1 9 7 4 WOULD
NOT ACCORD WITH COMMON EXPERIENCE AND THEREFORE CLAIMANT HAD SUS
TAINED THE BURDEN OF PROVING AN AGGRAVATION OF HIS 197 1 INDUSTRIAL
INJURY.

The BOARD, ON DE NOVO REVIEW, FINDS THAT THE WEIGHT OF THE
MEDICAL REPORTS SUPPORT THE REFEREE* S CONCLUSION THAT CLAIMANT HAD
SUFFERED AN AGGRAVATION OF HIS 1971 COMPENSABLE INJURY AND AFFIRMS
THE REFEREE'S ORDER.
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THE ORDER OF THE REFEREE DATED SEPTEMBER 2 9 1 1975 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW 1 THE SUM OF 350 
DOLLARS PAYABLE BY THE EMPLOYER 0 

WCB CASE NOo 75-2990 

A.C. GREEN, CLAIMANT 
MC MENAMlN 1 JOSEPH AND HERRELL 1 

CLAIMANT'S ATTYS 0 

SCHOUBOE AND CAVANAUGH, 
DEFENSE ATTYS 0 

REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST BY EMPLOYER 

JUNE 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE PORTION OF REFEREE'S 
ORDER WHICH AFFIRMED Tl-IE DETERMINATION ORDER MAILED JANUARY 15 1 I 975 -
DENIED CLAIMANT'S MOTION TO SET ASIDE THE LUMP SUM SETTLEMENT AGREE
MENT APPROVED JANUARY 2 9 1 1975 AND DENIED CLAIMANT'S CL.Al M FOR AGGRA
VATION0 

THE EMPLOYER CROSS-REQUESTS REVIEW BY THE BOARD OF THAT POR
TION OF THE ORDER WHICH DIRECTED IT TO PAY PENALTIES AND ATTORNEY'S 
FEES 0 

CLAIMANT WENT TO WORK FOR THE EMPLOYER IN 1961 AS A JANITOR 
AND SUBSEQUENTLY WORKED IN THE AUTO DETAIL DEPARTMENT WHERE HE SUF
FERED AN INJURY IN 197 2 • WITH THE EXCEPTION OF ONE DAY I CLAIMANT HAS 
NOT WORKED SINCE THAT INJURY. 

CLAIMANT CONTENDS THAT HE HAD NO PREVIOUS BACK TROUBLE AND HAD 
WORKED IO TO 1 1 HOURS A DAY PRIOR TO HIS INJURY - THAT AS A RESULT OF 
HIS INJURY HE IS NOW A PERMANENT TOTAL AND THAT THE ODD-LOT DOCTRINE 
SHOULD APPLY 0 

THE REFEREE FOUND THAT CLAIMANT HAD NOT SUSTAINED A SEVERE 
SUBSTANTIAL INJURY THAT WOULD REQUIRE THE EMPLOYER TO COME FORTH AND 
CARRY THE BURDEN OF PROOF OF EMPLOYABILITY AND CLAIMANT HAS NOT SHOWN 
MOTIVATION 0 THE REFEREE FOUND NO EVIDENCE THAT CLAIMANT HAD APPLIED 
FOR WORK OR THAT HE HAD EVEN INQUIRED INTO THE POSSIBILITY OF GOING BACK 
TO WORK 0 THE TESTIMONY RECEIVED FROM CLAIMANT THAT HE FELT THERE 
WAS NO JOB HE COULD DO WAS TOO CLOSELY TIED IN WITH THE EVIDENCE OF A 
PSYCHOLOGICAL PROBLEM TO BE PERSUASIVE. 

THE REFEREE REFUSED TO SET ASIDE THE LUMP SUM SETTLEMENT AGREE
MENT APPROVED JANUARY 2 9, 197 5 1 FINDING THAT CLAIMANT INITIATED THE 
REQUEST AND IGNORED HIS ATTORNEY WHO HAD ADVISED HIM NOT SIGN IT0 FUR
THERMORE, THE EVIDENCE INDICATED THAT CLAIMANT WAS TOLD IN PLAIN ENG
LISH THAT HE COULD NOT DISPUTE THE DOLLAR AMOUNT OF THE AWARD SHOWN 
ON THE REQUEST FOR LUMP SUM PAYMENT IF HE CHOSE TO TAKE IT - ALSO FOR 
OTHER REASONS SPECIFICALLY SET FORTH IN THE REFEREE• S ORDER 0 

THE REFEREE FOUND THAT CLAIMANT DID FII-E AN AGGRAVATION CLAIM 
ON OR ABOUT JULY 2 I, 1 9 7 5 WHICH WAS IN NO WAY ACKNOWLEDGED AND THAT 
SUCH AGGRAVATION CLAIM HAS THE DIGNITY OF A CLAIM IN THE FIRST INSTANCE 

-185 -

ORDER
The order of the referee dated September 29, 1975 is affirmed.

Claima t's cou sel is awarded as a reaso able attor ey's fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 350
DOLLARS PAYABL BY TH  MPLOY R.

WCB CA E NO. 75-2990 JUNE 7, 1976

A.C. GREEN, CLAIMANT
MC MENAM1N, JOSEPH AND HERRELL,
cl im nt s ATTYS.

SCHOUBOE AND CAVANAUGH,
DEFENSE ATTYS.

R QU ST FOR R VI W BY CLAIMANT
CROSS R QU ST BY  MPLOY R

Reviewed by bo rd members wilson  nd moore,

The cl im nt seeks review by the bo rd of the portion of referee's
ORD R WHICH AFFIRM D TH D T RMINATION ORD R MAIL D JANUARY 1 5 , 1 9 7 5
D NI D cla mant s mot on to set as de the lump sum settlement agree
ment APPROV D JANUARY 2 9 , 1 9 75 AND D NI D CLAIMANT'S CLAIM FOR AGGRA
VATION.

The employer cross requests review by the board of that por

t on OF TH ORD R WHICH DIR CT D IT TO PAY P NALTI S AND ATTORN Y1 S
F  S.

Claima t we t to work for the employer i 196 1 as a ja itor

AND SUBS QU NTLY WORK D IN TH AUTO D TAIL D PARTM NT WH R H SUF
F R D AN INJURY IN 1 972 . WITH TH  XC PTION OF ON DAY, CLAIMANT HAS
NOT WORK D SINC THAT INJURY.

Cl im nt contends th t he h d no previous b ck trouble  nd h d
WORK D 1 0 TO 1 1 HOURS A DAY PRIOR TO HIS INJURY THAT AS A R SULT OF
HIS INJURY H IS NOW A P RMAN NT TOTAL AND THAT TH ODD-LOT DOCTRIN 
SHOULD APPLY.

The referee found th t cl im nt h d not sust ined  severe
SUBSTANTIAL INJURY THAT WOULD R QUIR TH  MPLOY R TO COM FORTH AND
CARRY TH BURD N OF PROOF OF  MPLOYABILITY AND CLAIMANT HAS NOT SHOWN
MOTIVATION. TH R F R  FOUND NO  VID NC THAT CLAIMANT HAD APPLI D
FOR WORK OR THAT H HAD  V N INQUIR D INTO TH POSSIBILITY OF GOING BACK
TO WORK. TH T STIMONY R C IV D FROM CLAIMANT THAT H F LT TH R 
WAS NO JOB H COULD DO WAS TOO CLOS LY TI D IN WITH TH  VID NC OF A
PSYCHOLOGICAL PROBL M TO B P RSUASIV .

The referee refused to set aside the lump sum settleme t AGREE
M NT APPROV D JANUARY 2 9 , 1 97 5 , FINDING THAT CLAIMANT INITIAT D TH 
R QU ST AND IGNOR D HIS ATTORN Y WHO HAD ADVIS D HIM NOT SIGN IT. FUR
TH RMOR , TH  VID NC INDICAT D THAT CLAIMANT WAS TOLD IN PLAIN  NG
LISH THAT H COULD NOT DISPUT TH DOLLAR AMOUNT OF TH AWARD SHOWN
ON TH R QU ST FOR LUMP SUM PAYM NT IF H CHOS TO TAK IT ALSO FOR
OTH R R ASONS SP CIFICALLY S T FORTH IN TH R F R  'S ORD R.

The referee found th t cl im nt did file  n  ggr v tion cl im
ON OR ABOUT JULY 2 1 , 19 7 5 WHICH WAS IN NO WAY ACKNOWL DG D AND THAT
SUCH AGGRAVATION CLAIM HAS TH DIGNITY OF A CLAIM IN TH FIRST INSTANC 
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REQUIRES THE CARRIER, AFTER RECEIVING NOTICE THEREOF, TO EITHER 
ACCEPT OR DENY WITHIN 60 DAYS 0 THE REFEREE FOUND THAT IN THIS CASE NO 
ACTION WAS TAKEN ON THE PART OF THE CARRIER, THEREFORE, A 'DE FACTO' 
DENIAL OF THE CLAIM WAS MADE 0 THE REFEREE CONCLUDED THAT IN SUCH A 
CASE WHERE THERE WAS NO COMMUNICATION WHATSOEVER MADE BY THE CARRIER 
THAT TEMPORARY TOTAL DISABILITY SHOULD BE PAID CLAIMANT FROM THE DATE 
OF NOTIFICATION UNTIL THE DATE OF HIS ORDER TOGETHER WITH PENALTIES 
AND ATTORNEY' 5 FEES 0 ALL THE CARRIER HAD TO DO IN THIS INSTANCE TO 
PROTECT ITSELF WAS TO SEND A TIMELY DENIAL LETTER, IT DID NOT, THERE
FORE, IT IS SUBJECT TO PAYING TEMPORARY TOTAL DISABILITY COMPENSATION 
BEYOND THE 6 0 DAYS 0 

WITH RESPECT TO THE AGGRAVATION CLAIM, THE REFEREE FOUND NO 
MEDICAL EVIDENCE TO SUPPORT A FINDING OF AGGRAVATION 0 TO THE CONTRARY, 
THE EVIDF.NCE INDICATED THAT CLAIMANT' 5 CONDITION WAS THE RESULT OF 
NORMAL PROGRESSION OF DEGENERATIVE CHANGES IN THE LOWER LUMBAR SPINE 0 

THE REFEREE FURTHER FOUND EVIDENCE THAT PREVIOUS ATTEMPTS AT 
PSYCHOLOGICAL COUNSELING HAD MET WITH NO RESPONSE BUT THAT CLAIMANT 
SHOULD BE GIVEN AN OPPORTUNITY TO COOPERATE 0 HE FOUND, BASED UPON 
DR 0 PASQUESI' S OPINION, THAT CLAIMANT'S ANXIETY TENSION STATE WAS 
PROBABLY MORE RESPONSIBLE FOR HIS DISABILITY THAN HIS PHYSICAL COM
PLAINT50 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER OF 
THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 2, 1 9 7 5, AS CORRECTED 
BY THE ORDER DATED DECEMBER 1 9, 19 75, 15 AFFIRMED, 

WCB CASE NO, 75-4571 

ROGER S. HARRIS, CLAIMANT 
EMMONS, KYLE, KROPP AND KRYGER, 

CLAIMANT'S ATTYS, 
DEPT 0 OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY SAIF 

JUNE 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE STATE ACCl � -ENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF THE RE FE REE'S ORDER WHICH REMANDED TO IT CLAIMANT'S CLAIM TO BE 
ACCEPTED FOR PAYMENT OF COMPENSATION, PAYABLE FROM THE DATE OF THE 
INJURY UNTIL TE RMI NATION 15 AUTHORIZED PURSUANT TO ORS 656,268, 

CLAIMANT SUFFERED AN ACCIDENTAL INJURY ON SEPTEMBER 2, 197 5 
WHILE PUSHING A STALLED VEHICLE OFF THE PUBLIC HIGHWAY, THERE 15 NO 
DISPUTE ABOUT THE INJURY, THE MAIN QUESTION 15 WHETHER THE ACTIV ITV 
WHICH CAUSED IT AROSE OUT OF AND IN THE COURSE AND SCOPE OF CLAIMANT' 5 
EMPLOYMENT 0 

CLAIMANT HAD BEEN HIRED AS A SERVICE STATION ATTENDANT, HIS 
GENERAL DUTIES INCLUDED PUMPING GAS, CLEANING WINDSHIELDS AND ASSIST
ING IN THE SHOP WHEN NECESSARY0 THERE WAS NO SPECIFIC LIST OF DUTIES 
WHICH WERE DESCRIBED TO CLAIMANT AT THE TIME HE WAS HIRED OR SUBSE
QUENT THERETO, 

THE INJURY OCCURRED ON CLAIMANT'S DAY OFF0 CLAIMANT DID NOT 
MADE ANY APPEARANCE AT THE EMPLOYER' 5 PREMISES, A UNION SERVICE 

-186 - -

WHICH R QUIR S TH CARRI R, AFT R R C IVING NOTIC TH R OF, TO  ITH R
ACC PT OR D NY WITHIN 6 0 DAYS. TH R F R  FOUND THAT IN THIS CAS NO
ACTION WAS TAK N ON TH PART OF TH CARRI R, TH R FOR , A D FACTO1
D NIAL OF TH CLAIM WAS MAD . TH R F R  CONCLUD D THAT IN SUCH A
CAS WH R TH R WAS NO COMMUNICATION WHATSO V R MAD BY TH CARRI R
THAT T MPORARY TOTAL DISABILITY SHOULD B PAID CLAIMANT FROM TH DAT 
OF NOTIFICATION UNTIL TH DAT OF HIS ORD R TOG TH R WITH P NALTI S
AND ATTORN Y'S F  S. ALL TH CARRI R HAD TO DO IN THIS INSTANC TO
PROT CT ITS LF WAS TO S ND A TIM LY D NIAL L TT R, IT DID NOT, TH R 
FOR , IT IS SUBJ CT TO PAYING T MPORARY TOTAL DISABILITY COMP NSATION
B YOND TH 6 0 DAYS.

With respect to the  ggr v tion cl im, the referee found no
M DICAL  VID NC TO SUPPORT A FINDING OF AGGRAVATION. TO TH CONTRARY,
TH  VID NC INDICAT D THAT CLAIMANT'S CONDITION WAS TH R SULT OF
NORMAL PROGR SSION OF D G N RATIV CHANG S IN TH LOW R LUMBAR SPIN .

The referee further found evidence th t previous  ttempts  t
PSYCHOLOGICAL COUNS LING HAD M T WITH NO R SPONS BUT THAT CLAIMANT
SHOULD B GIV N AN OPPORTUNITY TO COOP RAT . H FOUND, BAS D UPON
DR. PASQU Sl'S OPINION, THAT CLAIMANT'S ANXI TY T NSION STAT WAS
PROBABLY MOR R SPONSIBL FOR HIS DISABILITY THAN HIS PHYSICAL COM
PLAINTS.

The bo rd, on de novo review,  ffirms  nd  dopts the order of
THE REFEREE.

ORDER
The order of the referee dated December 2, 1975, as corrected

BY TH ORD R DAT D D C MB R 1 9 , 1 9 75 , IS AFFIRM D,

WCB CA E NO. 75-4571 JUNE 7, 1976

ROGER  . HARRI , CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
cl im nt s ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests review by the board

OF TH R F R  'S ORD R WHICH R MAND D TO IT CLAIMANT'S CLAIM TO B 
ACC PT D FOR PAYM NT OF COMP NSATION, PAYABL FROM TH DAT OF TH 
INJURY UNTIL T RMINATION IS AUTHORIZ D PURSUANT TO ORS 6 5 6.2 6 8 .

Cla mant suffered an acc dental  njury on September 2, 1975
WHIL PUSHING A STALL D V HICL OFF TH PUBLIC HIGHWAY. TH R IS NO
DISPUT ABOUT TH INJURY, TH MAIN QU STION IS WH TH R TH ACTIVITY
WHICH CAUS D IT AROS OUT OF AND IN TH COURS AND SCOP OF CLAIMANT'S
 MPLOYM NT.

Claima t had bee hired as a service statio atte da t, his

G N RAL DUTI S INCLUD D PUMPING GAS, CL ANING WINDSHI LDS AND ASSIST
ING IN TH SHOP WH N N C SSARY. TH R WAS NO SP CIFIC LIST OF DUTI S
WHICH W R D SCRIB D TO CLAIMANT AT TH TIM H WAS HIR D OR SUBS 
QU NT TH R TO.

The i jury occurred o claima t's day off. claima t did  ot
MAD ANY APP ARANC AT TH  MPLOY R' S PR MIS S, A UNION S RVIC 
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UNTIL 9 • 3 0 P• M. WHEN HE DROPPED BY TO VISIT WITH THE EMPLOYE 

ON DUTY THAT EVENING• THERE WERE TWO OTHER PEOPLE, NOT EMPLOYES, 

AT THE STATION AT THE SAME TIME ALSO VISITING• CLAIMANT DIP NO WORK 

WHILE HE WAS VISITING WITH THE NIGHT ATTENDANT BUT WHILE HE WAS THERE 

THE EMPLOYER'S DAUGHTER CAME TO THE STATION SEEKING ASSISTANCE BE-

CAUSE HER CAR WAS STALLED DOWN THE STREET FROM THE STATION• IT WAS 

AGAINST THE RULES FOR AN EMPLOYE TO LEAVE THE SERVICE STATION UNAT

TENDED AT NIGHT, THEREFORE, HE WAS UNABLE TO GIVE ANY ASSISTANCE, HOW

EVER, CLAIMANT AND THE OTHER TWO PERSONS LEFT THE STATION AND PUSHED 

THE CAR TO A STANDARD SERVICE STATION WHICH WAS CLOSER TO THE SPOT 

WHERE THE CAR WAS STALLED AND COULD BE REACHED WITHOUT REVERSING 

THE DIRECTION OF THE CAR. IT WAS WHILE THE CAR WAS BEING PUSHED THAT 

CLAIMANT SUFFERED HIS INJURY. 

THE REFEREE FOUND THAT THE EMPLOYER DID NOT DIRECT THE CLAIMANT 

TO PUSH THE CAR NOR DID THE EMPLOYE WHO WAS ON DUTY AT THE TIME DIRECT 

THE CLAIMANT TO DO so. THERE WAS NO EVIDENCE THAT CLAIMANT WAS CALLED 

UPON TO WORK IN EMERGENCIES OR IF HE HAPPENED TO COME UPON AN EMER

GENCY, THAT HE WAS EXPECTED TO TAKE CARE OF IT 0 THERE WAS NO EVI

DENCE THAT CLAIMANT WAS PAID FOR PUSHING THE CAR 0 

THE REFEREE FOUND THAT CLAIMANT'S REASON FOR PUSHING THE CAR 

DID NOT HAVE ANY BUSINESS PURPOSE AS CLAIMANT TESTIFIED HE GAVE NO 

THOUGHT TO WHETHER OR NOT THE EMPLOYER WOULD HAVE EXPECTED HIM, AS 

AN EMPLOYE, TO DO SO NOR DID HE GIVE ANY THOUGHT TO THE CONSEQUENCES 

IF HE HAD FAILED TO DO S00 THERE WAS NO EVIDENCE THAT CLAIMANT DID 

ANYTHING, IN RELATION TO THE CAR, AFTER PUSHING IT INTO THE STANDARD 

STATION THAT SERVED AS A BUSINESS PURPOSE FOR THE EMPLOYER. 

THE REFEREE FOUND NO INDICATION THAT THE EMPLOYER RECEIVED A 

BUSINESS BENEFIT FROM THE ACTIVITY IN THE FORM OF INCOME FOR PUSHING 

THE CAR OR FOR SUBSEQUENT SERVICES PROVIDED NOR WAS THERE ANY GOOD 

WILL GENERATED SINCE THERE WAS NO EVIDENCE THAT THE EMPLOYER'S DAUGH

TER DEALT WITH HER FATHER'S SERVICE STATION AS WOULD A MEMBER OF THE 

GENERAL PUBLIC• 

HOWEVER, THE REFEREE THEN MADE CERTAIN ASSUMPTIONS, NAMELY -

( 1) IF THE PERSON OPERATING THE VEHICLE HAD NOT BEEN THE EMPLOYER'S 

DAUGHTER BUT A MEMBER OF THE GENERAL PUBLIC, THEN THE CLAIMANT WOULD 

HAVE BEEN ENGAGED IN AN ACTIVITY WHICH CLEARLY WOULD HAVE BENEFITED 

THE EMPLOYER. (2) HAD CLAIMANT NOT PERFORMED THE SERVICE IT WOULD 

HAVE NOT BEEN PERFORMED AT ALL, OR IF IT HAD BEEN, IT WOULD HAVE HAD 

TO BE DONE AFTER, OR IN CONJUNCTION WITH, CLOSING THE STATION OR WITH 

THE STATION LEFT UNATTENDED WHICH WOULD BE CONTRARY TO THE RULES. 

( 3) IF THE E MPLOYE ON DUTY RATHER THAN THE CLAIMANT HAD PUSHED THE 

CAR WHILE CLAIMANT VOLUNTEERED TO REMAIN AND WATCH THE STATION AND 

THE EMPLOYE SUSTAINED THE INJURY IT WOULD HAVE BEEN COMPENSABLE. 

(4) IF CLAIMANT HAD SUFFERED INJURY WHILE PUMPING GAS WHILE THE AT-

TENDANT WAS AWAY FROM THE STATION HELPING PUSH THE CAR THEN THERE 

WOULD HAVE BEEN SUBSTANTIAL BENEFIT TO THE EMPLOYER RESULTING FROM 

CLAIMANT• S PRESENCE AND KEEPING THE STATION OPEN FOR BUSINESS 0 

THE REFEREE CONCLUDED THAT CLAIMANT, WHEN HE LEFT THE PREMISES 

TO PERFORM A SERVICE, ACCORDED THE EMPLOYER A BENEFIT IN THAT BY DOING 

SO THE ATTENDANT WAS ABLE TO REMAIN AT THE STATION AND KEEP IT OPEN. 

HE FELT THAT THE FACT THAT THE BENEFICIARY OF THE SERVICE WAS NOT A 

MEMBER OF THE GENERAL PUBLIC DID NOT DISTINGUISH THE SERVICE RENDERED 

FROM THAT OFFERED TO THE GENERAL PUBLIC. 

HE FURTHER CONCLUDED THAT PUSHING VEHICLES WHICH WERE STALLED 

OFF THE EMPLOYER'S PREMISES WAS A SERVICE PROVIDED BY THE EMPLOYER 

IN EMERGENCY SITUATIONS AND, THEREFORE, THE EMPLOYER GENERALLY AC

QUIESCED IN AND CONTEMPLATED THE PERFORMANCE OF SUCH ACTIVITY BY HIS 
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STATION, UNTIL- 9.3 0 P. M. WH N H DROPP D BY TO VISIT WITH TH  MPLOY 
ON DUTY THAT  V NING. TH R W R TWO OTH R P OPL , NOT  MPLOY S,
AT TH STATION AT TH SAM TIM ALSO VISITING. CLAIMANT DID NO WORK
WHIL H WAS VISITING WITH TH NIGHT ATT NDANT BUT WHIL H WAS TH R 
TH  MPLOY R'S DAUGHT R CAM TO TH STATION S  KING ASSISTANC B 
CAUS H R CAR WAS STALL D DOWN TH STR  T FROM TH STATION. IT WAS
AGAINST TH RUL S FOR AN  MPLOY TO L AV TH S RVIC STATION UNAT
T ND D AT NIGHT, TH R FOR , H WAS UNABL TO GIV ANY ASSISTANC , HOW
 V R, CLAIMANT AND TH OTH R TWO P RSONS L FT TH STATION AND PUSH D
TH CAR TO A STANDARD S RVIC STATION WHICH WAS CLOS R TO TH SPOT
WH R TH CAR WAS STALL D AND COULD B R ACH D WITHOUT R V RSING
TH DIR CTION OF TH CAR. IT WAS WHIL TH CAR WAS B ING PUSH D THAT
CLAIMANT SUFF R D HIS INJURY.

The referee fou d that the employer did  ot direct the claima t

TO PUSH TH CAR NOR DID TH  MPLOY WHO WAS ON DUTY AT TH TIM DIR CT
TH CLAIMANT TO DO SO. TH R WAS NO  VID NC THAT CLAIMANT WAS CALL D
UPON TO WORK IN  M RG NCI S OR IF H HAPP N D TO COM UPON AN  M R
G NCY, THAT H WAS  XP CT D TO TAK CAR OF IT. TH R WAS NO  VI
D NC THAT CLAIMANT WAS PAID FOR PUSHING TH CAR.

The referee fou d that claima t's reaso for pushi g the car

DID NOT HAV ANY BUSIN SS PURPOS AS CLAIMANT T STIFI D H GAV NO
THOUGHT TO WH TH R OR NOT TH  MPLOY R WOULD HAV  XP CT D HIM, AS
AN  MPLOY , TO DO SO NOR DID H GIV ANY THOUGHT TO TH CONS QU NC S
IF H HAD FAIL D TO DO SO. TH R WAS NO  VID NC THAT CLAIMANT DID
ANYTHING, IN R LATION TO TH CAR, AFT R PUSHING IT INTO TH STANDARD
STATION THAT S RV D AS A BUSIN SS PURPOS FOR TH  MPLOY R.

The referee fou d  o i dicatio that the employer received a

BUSIN SS B N FIT FROM TH ACTIVITY IN TH FORM OF INCOM FOR PUSHING
TH CAR OR FOR SUBS QU NT S RVIC S PROVID D NOR WAS TH R ANY GOOD
WILL G N RAT D SINC TH R WAS NO  VID NC THAT TH  MPLOY R'S DAUGH
T R D ALT WITH H R FATH R1 S S RVIC STATION AS WOULD A M MB R OF TH 
G N RAL PUBLIC.

However, the referee the made certai assumptio s,  amely
(1) IF TH P RSON OP RATING TH V HICL HAD NOT B  N TH  MPLOY R'S
DAUGHT R BUT A M MB R OF TH G N RAL PUBLIC, TH N TH CLAIMANT WOULD
HAV B  N  NGAG D IN AN ACTIVITY WHICH CL ARLY WOULD HAV B N FIT D
TH  MPLOY R. (2) HAD CLAIMANT NOT P RFORM D TH S RVIC IT WOULD
HAV NOT B  N P RFORM D AT ALL, OR IF IT HAD B  N, IT WOULD HAV HAD
TO B DON AFT R, OR IN CONJUNCTION WITH, CLOSING TH STATION OR WITH
TH STATION L FT UNATT ND D WHICH WOULD B CONTRARY TO TH RUL S.
(3) IF TH  MPLOY ON DUTY RATH R THAN TH CLAIMANT HAD PUSH D TH 
CAR WHIL CLAIMANT VOLUNT  R D TO R MAIN AND WATCH TH STATION AND
TH  MPLOY SUSTAIN D TH INJURY IT WOULD HAV B  N COMP NSABL .
(4) IF CLAIMANT HAD SUFF R D INJURY WHIL PUMPING GAS WHIL TH AT
T NDANT WAS AWAY FROM TH STATION H LPING PUSH TH CAR TH N TH R 
WOULD HAV B  N SUBSTANTIAL B N FIT TO TH  MPLOY R R SULTING FROM
cla mant s PR S NC AND K  PING TH STATION OP N FOR BUSIN SS.

The referee co cluded that claima t, whe he left the premises

TO P RFORM A S RVIC , ACCORD D TH  MPLOY R A B N FIT IN THAT BY DOING
SO TH ATT NDANT WAS ABL TO R MAIN AT TH STATION AND K  P IT OP N.
H F LT THAT TH FACT THAT TH B N FICIARY OF TH S RVIC WAS NOT A
M MB R OF TH G N RAL PUBLIC DID NOT DISTINGUISH TH S RVIC R ND R D
FROM THAT OFF R D TO TH G N RAL PUBLIC.

He FURTH R CONCLUD D THAT PUSHING V HICL S WHICH W R STALL D
OFF TH  MPLOY R'S PR MIS S WAS A S RVIC PROVID D BY TH  MPLOY R
IN  M RG NCY SITUATIONS AND, TH R FOR , TH  MPLOY R G N RALLY AC
QUI SC D IN AND CONT MPLAT D TH P RFORMANC OF SUCH ACTIVITY BY HIS
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- THAT ALTHOUGH CLAIMANT DID NOT NECESSARILY CONTEMPLATE 
PUSHING STALLED CARS AS A PART OF HIS JOB_ DUTIES THE FACT THAT HIS J_OB 
DUTIES WERE NOT SPECIFICALLY DESCRIBED DID NOT EXCLUDE SUCH ACTIVITY 
FROM HIS JOB DUTIES• 

THE REFEREE FURTHER CONCLUDED THAT THE FACT THE INJURY OCCURRED 
OFF THE EMPLOYER'S PREMISES WAS NOT DETERMINATIVE NOR WAS THE AB
SENCE OF ANY DIRECT COMMAND FROM THE EMPLOYER TO PERFORM THE PARTI
CULAR .ACTIVITY NECESSARY IN DETERMINING WHETHER OR NOT THE ACTIVITY 
AROSE OUT OF ANO WAS IN THE COURSE AND SCOPE OF CLAIMANT'S EMPLOYMENT• 

THE REFEREE FINALLY CONCLUDED THAT IF ALL THE FACTS HAO BEEN 
THE SAME EXCEPT THAT CLAIMANT HAD BEEN ON DUTY RATHER THAN OFF DUTY 
THERE WAS NO EVIDENCE INDICATING THAT THIS SPECIFIC ACTIVITY WOULD 
NOT HAVE BEEN CONTEMPLATED AS A REASONABLE PART OF HIS DUTIES AND 
THE FACT THAT CLAIMANT PERFORMED SUCH ACTIVITY FOR HIS E_MPLOYERT S 
DAUGHTER WITHOUT FIRST BEING SPECIFICALLY DIRECTED TO DO SO AND WITH
OUT FIRST PUNCHING A Tl ME CLOCK DID NOT· CHANGE THAT ASSESSMENT. HE 
HELD THE CLAIM TO BE COMPENSABLE. 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSIONS 
OF THE REFEREE, PRIMARILY, BECAUSE THE ASSUMPTIONS MADE BY THE 
REFEREE ARE NOT IN ACCORDANCE WITH THE FACTS• THE INJURY MIGHT VERY 
WELL HAVE BEEN HELD TO BE COMPENSABLE HAD THE FACTS ASSUMED BY THE 
REFEREE ACTUALLY EXISTED - HOWEVER, THEY DID NOT• THE PERSON RE
QUESTING HELP WAS THE EMPLOYER'S DAUGHTER AND NOT A MEMBER Of THE 
GENERAL PUBLIC• CLAIMANT W_AS NOT ON DUTY PUMPING GAS AT THE TIME HE 
WAS INJURED BUT WAS ON HIS DAY OFF AND HAD MERELY· STOPPED AT THE STA-. 
TION FOR SOCIAL PURPOSES• THE CAR WHICH THE EMPLOYER'S DAUGHTER WAS 
DRIVING WAS A SMALL CORVETTE, IT IS NOT NECESSARILY A TRUE ASSUMPTION 
THAT HAD CLAIMANT FAILED TO PUSH THE CAR THAT IT WOULD NEVER HAVE BEEN 
PUSHED INTO THE STATION• IT IS ALSO NOTED THAT THE EVIDENCE INDICATES 
THE POINT AT WHICH THE CAR WAS STALLED WAS CL.OSER TO A COMPETITOR'·s 
STATION AND.THERE IS NO REASON TO BELl·EVE THAT ITS EMPLOYE COULD NOT 
HAVE PUSHED THE CAR INTO THEIR OWN l.OT HAD THE CL.AIMANT OR ANYONE 
ELSE REFUSED TO PUSH IT• 

THE ONLY BENEFIT TO BE FOUND IN THIS CASE IS THE PERSONAL BENE
FIT TO A MEMSER OF THE EMPLOYER'S FAMILY, n· IS NOT A BUSINESS BENE
FIT OF EITHER ECONOMIC NATURE OR A BUSINESS GOOD WILL• FURTHERMORE, 
AS THE REFEREE NOTED, CLAIMANT GAVE NO THOUGHT TO WHAT THE EMPLOYER'S 
REACTION WOULD HAVE BEEN HAD HE DECL.INED TO ASSIST THE EMPLOYER'S 
DAUGHTER• THERE WAS NO EVIDENCE THAT CLAIMANT PERFORMED THIS ACTI
VITY OR SERVICE STRICTLY OUT OF _THE FEAR THAT HIS JOB MIGHT BE PLACED 
IN JEOPARDY HAD HE FAILED TO DO S0 0 

CLAIMANT WAS HIRED TO PUMP GAS AND WASH WINDOWS, THERE IS NO 
EVIDENCE THAT THE EMPLOYER CONTEMPLATED THAT HE WOULD PUSH CARS NOR 

WAS IT EVER SPECIFICALLY AUTHORIZED• THEREFORE, PUSHING THIS PARTI
CULAR VEHICLE WAS NOT AN ORDINARY RISK OF, NOR WAS IT INCIDENTAL T0 1 

CLAIMANT'S EMPLOYMENT. CLAIMANT WAS NOT PAiD FOR THE ACTIVITY OB
VIOUSLY BECAUSE HE WAS NOT WORKING, THE ACTIVITY WAS NOT ON.THE EM
P.LOYER' S PREMISES BUT WAS STALLED AT THE INTERSECTION AT THE OPPOSITE 
END OF THE BLOCK• THE EVIDENCE INDICATES THAT THE ACTUAL INJURY 

OCCURRED ON THE PREMISES OF THE STANDARD SERVICE STATION. 

THE BOARD CONCLUDES THAT THE CLAIMANT HAD VOLUNTEERED, TOGETHER 
WITH TWO OTHER PERSONS WHO WERE NOT EMPLOYES OF THE EMPLOYER, TO 
ASSIST THE EMPLOYER'S DAUGHTER IN PUSHING HER CAR INTO ANOTHER SER
VICE STATION WHERE IT COULD BE REPAIRED 0 HAD ONE OF THE TWO NON

EMPLOYES SUFFERED THE INJURY THERE WOULD BE NO QUESTION WITH RESPECT 
TO COMPENSASILITY. THE BOARD FINDS NOTHING IN THE EVIDENCE TO INDI-
CATE THAT CLAIMANT HAD REENTERED HIS REGULAR EMPLOYMENT STATUS AT 

-t 8 s- -

 MPLOY S THAT ALTHOUGH CLAIMANT DID NOT N C SSARILY CONT MPLAT 
PUSHING STALL D CARS AS A PART OF HIS JOB DUTI S TH FACT THAT HIS JOB
DUTI S W R NOT SP CIFICALLY D SCRIB D DID NOT  XCLUD SUCH ACTIVITY
FROM HIS JOB DUTI S,

The referee further concluded th t the f ct the injury OCCURRED
OFF TH  MPLOY R S PR MIS S WAS NOT D T RMINATIV NOR WAS TH AB
S NC OF ANY DIR CT COMMAND FROM TH  MPLOY R TO P RFORM TH PARTI
CULAR ACTIVITY N C SSARY IN D T RMINING WH TH R OR NOT TH ACTIVITY
AROS OUT OF AND WAS IN TH COURS AND SCOP OF CLAIMANT* S  MPLOYM NT.

The referee fi ally co cluded that if all the facts had bee 

TH SAM  XC PT THAT CLAIMANT HAD B  N ON DUTY RATH R THAN OFF DUTY
TH R WAS NO  VID NC INDICATING THAT THIS SP CIFIC ACTIVITY WOULD
NOT HAV B  N CONT MPLAT D AS A R ASONABL PART OF HIS DUTI S AND
TH FACT THAT CLAIMANT P RFORM D SUCH ACTIVITY FOR HIS  MPLOY R S
DAUGHT R WITHOUT FIRST B ING SP CIFICALLY DIR CT D TO DO SO AND WITH
OUT FIRST PUNCHING A TIM CLOCK DID NOT CHANG THAT ASS SSM NT. H 
H LD TH CLAIM TO B COMP NSABL .

The board, o de  ovo review, disagrees with the co clusio s

OF TH R F R  , PRIMARILY, B CAUS TH ASSUMPTIONS MAD BY TH 
R F R  AR NOT IN ACCORDANC WITH TH FACTS. TH INJURY MIGHT V RY
W LL HAV B  N H LD TO B COMP NSABL HAD TH FACTS ASSUM D BY TH 
R F R  ACTUALLY  XIST D HOW V R, TH Y DID NOT. TH P RSON R 
QU STING H LP WAS TH  MPLOY R* S DAUGHT R AND NOT A M MB R OF TH 
G N RAL PUBLIC. CLAIMANT WAS NOT ON DUTY PUMPING GAS AT TH TIM H 
WAS INJUR D BUT WAS ON HIS DAY OFF AND HAD M R LY STOPP D AT TH STA
TION FOR SOCIAL PURPOS S. TH CAR WHICH TH  MPLOY R S DAUGHT R WAS
DRIVING WAS A SMALL CORV TT , IT IS NOT N C SSARILY A TRU ASSUMPTION
THAT HAD CLAIMANT FAIL D TO PUSH TH CAR THAT IT WOULD N V R HAV B  N
PUSH D INTO TH STATION. IT IS ALSO NOT D THAT TH  VID NC INDICAT S
TH POINT AT WHICH TH CAR WAS STALL D WAS CLOS R TO A COMP TITOR* S
STATION AND TH R IS NO R ASON TO B LI V THAT ITS  MPLOY COULD NOT
HAV PUSH D TH CAR INTO TH IR OWN LOT HAD TH CLAIMANT OR ANYON 
 LS R FUS D TO PUSH IT.

The o ly be efit to BE fou d i this case is the perso al be e
f t TO A M MB R OF TH  MPLOY R S FAMILY, IT IS NOT A BUSIN SS B N 
FIT OF  ITH R  CONOMIC NATUR OR A BUSIN SS GOOD WILL. FURTH RMOR ,
AS TH R F R  NOT D, CLAIMANT GAV NO THOUGHT TO WHAT TH  MPLOY R S
R ACTION WOULD HAV B  N HAD H D CLIN D TO ASSIST TH  MPLOY R S
DAUGHT R. TH R WAS NO  VID NC THAT CLAIMANT P RFORM D THIS ACTI
VITY OR S RVIC STRICTLY OUT OF TH F AR THAT HIS JOB MIGHT B PLAC D
IN J OPARDY HAD H FAIL D TO DO SO,

Claima t was hired to pump gas a d wash wi dows, there is  o

 VID NC THAT TH  MPLOY R CONT MPLAT D THAT H WOULD PUSH CARS NOR
WAS IT  V R SP CIFICALLY AUTHORIZ D. TH R FOR , PUSHING THIS PARTI
CULAR V HICL WAS NOT AN ORDINARY RISK OF, NOR WAS IT INCID NTAL TO,
claima t’s employme t, claima t was  ot paid for the activity ob

v ously B CAUS H WAS NOT WORKING, TH ACTIVITY WAS NOT ON TH  M
PLOY R S PR MIS S BUT WAS STALL D AT TH INT RS CTION AT TH OPPOSIT 
 ND OF TH BLOCK. TH  VID NC INDICAT S THAT TH ACTUAL INJURY
OCCURR D ON TH PR MIS S OF TH STANDARD S RVIC STATION,

The BOARD CONCLUD S THAT TH CLAIMANT HAD VOLUNT  R D, TOG TH R
WITH TWO OTH R P RSONS WHO W R NOT  MPLOY S OF TH  MPLOY R, TO
ASSIST TH  MPLOY R S DAUGHT R IN PUSHING H R CAR INTO ANOTH R S R
VIC STATION WH R IT COULD B R PAIR D. HAD ON OF TH TWO NON
 MPLOY S SUFF R D TH INJURY TH R WOULD B NO QU STION WITH R SP CT
TO COMP NSABILITY. TH BOARD FINDS NOTHING IN TH  VID NC TO INDI
CAT THAT CLAIMANT HAD R  NT R D HIS R GULAR  MPLOYM NT STATUS AT
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TIME HE HELPED PUSH THE CAR AND THEREFORE HIS STATUS WAS NO DIF
FERENT THAN THAT OF THE OTHER TWO INDIVIDUALS, le E•, BYSTANDERS WHO 
VOLUNTARILY CONSENTED TO HELP THE OWNER OF Tl-IE STALLED VEHICLE. 

THE BOARD CONCLUDES THAT CLAIMANTT S INJURY NEITHER AROSE OUT 
OF NOR WAS IN THE COURSE AND SCOPE_ OF HIS EMPLOYMENT, THEREFORE• IT 
IS NOT COMPENSABLE. 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 3 1 1 1 975 IS REVERSED 0 

WCB CASE NO. 75-2937 

MICHAEL C. HOWLAND, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS 0 

DEPT0 OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH GRANTED CLAIMANT 8 0 DEGREES FOR 2 5 PER CENT UNSCHEDULED LOW 
BACK DISABILITY, CONTENDING HE IS ENTITLED TO A LARGER AWARD FOR HIS 
PERMANENT PARTIAL DISABILITY. 

CLAIMANT IS 2 9 YEARS OLD AND HAS COMPLETED HIGH SCHOOL AND 
ALSO A DIESEL MECHANICS COURSE SPONSORED BY CUMMINGS AND DETROIT 
DIESEL COMPANIES. CL_AIMANT WENT TO WORK FOR THE EMPLOYER IN 1969, 
PART OF HIS DUTIES AS A TRAVELING SALESMAN WAS SELLING INDUSTRIAL 
PARTS. HE SUFFERED AN INJURY WHEN REAR-ENDED DURING A SALES TRIP ON 
FEBRUARY 5, 1971 • CLAIMANT DID NOT RETURN TO THAT JOB BUT IN MAY t 9 7 1 
WENT TO WORK FOR BEST MIX CONCRETE COMPANY DRIVING A TRANSIT MIX 
TRUCK0 CLAIMANT'S WAGE FOR THE EMPLOYER WAS APPROXIMATELY 2 • 90 
DOLLARS AN HOUR• HE NOW RECEIVES 7 DOL.LARS AN HOUR AND WORKS FROM 
5 TO 7 DAYS A WEEK AND FROM 8 TO I 2 HOURS A DAV - HE ESTIMATES AN 
AVERAGE 5 0 HOUR WEEK THROUGHOUT THE YEAR• 

AT THE PRESENT TIME CLAIMANT DRIVES A .TRUCK ONLY ON RARE OCCA
SIONS - SINCE HE COMPLETED THE DIESEL MECHANICS SCHOOL IN 1 9 7 3 HE HAS 
BEEN PRIMARILY ENGAGED IN ENGINE REBUILDING AND REPAIRING OF TRANSIT 
MIX TRUCKS• THIS INVOLVES STOOPING, BENDING, TORQUE ING UP TO 400 FOOT
POUNDS AND LIFTING -UP TO A HUNDRED POUNDS, HOWEVER, HE CAN USUALLY 
GET HELP WHEN NEEDED 0 CLAIMANT TESTIFIED HIS NECK AND SHOULDERS BE
CAME STIFF AND HIS HEAD ACHES IF HE STANDS OR SITS TOO LONG-, HIS LEGS 
AND FEET TINGLE 0 CLAIMANT IS ABLE TO DRIVE AN AUTOMOBILE BUT AFTER 
ABOUT AN HOUR OF DRIVING HIS BACK WILL BEGIN TO TIGHTEN UP 0 HE HAS NO 
OTHER PAIN EXCEPT FOR THE HEADACHES AND HE HAS NO MORE TROUBLE DRIVING 
A TRANSIT MIX TRUCK THAN DRIVING A REGULAR AUTOMUEIIL.Ee 

CLAIMANT AND HIS BROTHER-IN-LAW ATTENDED DIESEL SCHOOL TOGETHER 
AND HAD HOPED TO OPEN THEIR OWN SHOP, HOWEVER, CLAIMANT SUBSEQUENTLY 
DISCOVERED THAT HE COULD NOT DO THE NECESSARY CONTINUOUS BENDING• ETC 0 , 

AND HE FEELS HE IS UNABLE TO OWN HIS OWN SHOP BECAUSE OF HIS INDUS
TRIAL INJURY0 

THE MEDICAL EVIDENCE INDICATES THAT CLAIMANT SUFFERED A CERVI
CAL AND LUMBAR STRAIN FOR WHICH HE UNDERWENT CONSERVATIVE TREATMENT. 
THE CLAIM WAS CLOSED ON MAY 2 4, 1 9 7 2 BY DETERMINATION ORDER .WHICH 

-189 -

THE TIME HE HELPED PUSH THE CAR AND THEREFORE HIS STATUS WAS NO DIF
FERENT THAN THAT OF THE OTHER TWO INDIVIDUALS, I, E, , BYSTANDERS WHO
VOLUNTARILY CONSENTED TO HELP THE OWNER OF THE STALLED VEHICLE.

The board co cludes that claima t s i jury  either arose out

OF NOR WAS IN TH COURS AND SCOP OF HIS  MPLOYM NT, TH R FOR , IT
IS NOT COMP NSABL .

ORDER

The ORDER OF THE REFEREE DATED DECEMBER 3 1 , 1 97 IS REVERSED.

WCB CA E NO. 75-2937 JUNE 7, 1976

MICHAEL C. HOWLAND, CLAIMANT
POZ2I, WILSON AND ATCHISON,

CLAIMANT* S ATTYS.
DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

The cl im nt seeks review by the bo rd of the referee's order
WHICH GRANT D CLAIMANT 80 D GR  S FOR 25 P R C NT UNSCH DUL D LOW
BACK DISABILITY, CONT NDING H IS  NTITL D TO A LARG R AWARD FOR HIS
P RMAN NT PARTIAL DISABILITY.

Claima t is 29 years old a d has completed high school a d

ALSO A DI S L M CHANICS COURS SPONSOR D BY CUMMINGS AND D TROIT
DI S L COMPANI S. CLAIMANT W NT TO WORK FOR TH  MPLOY R IN 1 96 9 ,
PART OF HIS DUTI S AS A TRAV LING SAL SMAN WAS S LLING INDUSTRIAL
PARTS. H SUFF R D AN INJURY WH N R AR- ND D DURING A SAL S TRIP ON
F BRUARY 5 , 19 7 1. CLAIMANT DID NOT R TURN TO THAT JOB BUT IN MAY 19 7 1
W NT TO WORK FOR B ST MIX CONCR T COMPANY DRIVING A TRANSIT MIX
TRUCK. CLAIMANT'S WAG FOR TH  MPLOY R WAS APPROXIMAT LY 2.90
DOLLARS AN HOUR. H NOW R C IV S 7 DOLLARS AN HOUR AND WORKS FROM
5 TO 7 DAYS A W  K AND FROM 8 TO 1 2 HOURS A DAY H  STIMAT S AN
AV RAG 5 0 HOUR W  K THROUGHOUT TH Y AR.

At the present t me cla mant DRIV S a truck only on rare occa

s ons SINC H COMPL T D TH DI S L M CHANICS SCHOOL IN 1 9 73 H HAS
B  N PRIMARILY  NGAG D IN  NGIN R BUILDING AND R PAIRING OF TRANSIT
MIX TRUCKS. THIS INVOLV S STOOPING, B NDING, TORQU ING UP TO 400 FOOT
POUNDS AND LIFTING UP TO A HUNDR D POUNDS, HOW V R, H CAN USUALLY
G T H LP WH N N  D D. CLAIMANT T STIFI D HIS N CK AND SHOULD RS B 
CAM STIFF AND HIS H AD ACH S IF H STANDS OR SITS TOO LONG, HIS L GS
AND F  T TINGL . CLAIMANT IS ABL TO DRIV AN AUTOMOBIL BUT AFT R
ABOUT AN HOUR OF DRIVING HIS BACK WILL B GIN TO TIGHT N UP. H HAS NO
OTH R PAIN  XC PT FOR TH H ADACH S AND H HAS NO MOR TROUBL DRIVING
A TRANSIT MIX TRUCK THAN DRIVING A R GULAR AUTOMOBIL ,

Claima t a d his brother i law atte ded diesel school together
AND HAD HOP D TO OP N TH IR OWN SHOP, HOW V R, CLAIMANT SUBS QU NTLY
DISCOV R D THAT H COULD NOT DO TH N C SSARY CONTINUOUS B NDING,  TC. ,
AND H F  LS H IS UNABL TO OWN HIS OWN SHOP B CAUS OF HIS INDUS
TRIAL INJURY.

The medical evide ce i dicates that claima t suffered a cervi
cal AND LUMBAR STRAIN FOR WHICH H UND RW NT CONS RVATIV TR ATM NT.
TH CLAIM WAS CLOS D ON MAY 24 , 1 9 72 BY D T RMINATION ORD R WHICH
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TIME LOSS ONLY. IT WAS RE-OPENED FOR ADDITIONAL TREATMENT• 
IN DECEMBER 1974 THE CLAIM WAS AGAIN CLOSED AND A DETERMINATION ORDER, 
MAILED APRIL 2 1 t 197 5 t GRANTED <:;LAIMANT 3 2 DEGREES FOR 1 0 PER CENT 
UNSCHEDULED LOW BACK DISABILITY. 

THE REFEREE FOUND THAT ALTHOUGH CLAIMANT HAD NOT UNDERGONE ANY 
SURGERY OR EVER BEEN HOSPITALIZED AND THAT THE DOCTORS WHO HAD TREATED 
HIM HAD ONLY RECOMMENDED MEDICATION AND PHYSICAL THERAPY, NEVERTHE
LESS, FIVE YEARS AFTER THE 11'-JDUSTRIAL ACCIDENT CLAIMANT WAS STILL 
HAVING PAIN• DR• CLARK HAD EXPECTED CLAIMANT WOULD BE ASYMPTOMATIC 
A COUPLE OF MONTHS AFTER THE INJURY• NO FURTHER TREATMENT WAS INDI
CATED BY THE DOCTORS AND CLAIMANT HAS NOT SEEN DR 0 CLARK FOR ONE AND 
A HALF YEARS BUT DR. CLARK DID FIND PERMANENT RES I DUALS FROM THE IN
JURY AND THE PERSISTANCE OF A LOW GRADE BACK PROBLEM WHICH HAD BEEN 
CONSTANT 0 

8ASED UPON DR• CLARK'S FINDINGS, THE REFEREE CONCLUDED THAT 
CLAIMANT WAS ENTITLED TO AN INCREASE IN THE AWARD FOR HIS LOW BACK 
DISABILITY AND, ACCORDINGLY, INCREASED IT TO 8 0 DEGREES FOR 2 5 PER 
CENT OF THE MAXIMUM ALLOWABLE BY STATUTE. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE" S ORDER. 
THE MEDICAL EVIDENCE DOES NOT SUPPORT ANY JUSTIFICATION FOR AWARDING 
CLAIMANT MORE THAN 2 5 PER CENT OF THE MAXIMUM FOR UNSCHEDULED DIS
ABILITY. ALTHOUGH CLAIMANT MAY NOT BE ABLE TO OWN HIS OWN SHOP, 
NEVERTHELESS, THERE IS NO EVIDENCE TO INDICATE THAT HE HAS SUFFERED 
MORE THAN 2 5 PER CENT LOSS OF HIS POTENTIAL EARNING CAPACITY AS A 
RESULT OF THE INDUSTRIAL INJURY. 

ORDER 

THE .ORDE::R OF THE REFEREE DATED JANUARY 5 1 197 6 IS AFFIRMED, 

SAIF CLAIM NO. FC 88580 

AMELIA JOY, CLAIMANT 
DEPT 0 OF Jl,/STICE, DEFENSE ATTY• 
OWN MOTION DETERMINATION 

JUNE 7, 1976 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JULY 2 1, 1967 • HER 
CLAIM WAS CLOSED ON NOVEMBER 1 3, 196 8 W 1TH AN AWARD EQUAL TO 3 5 PER 

. CENT LOSS OF HER RIGHT LEG 0 BETWEEN THE DATE OF THE CLOSURE AND 
AUGUST 1, 1975 THERE WAS SUBSTANTIAL LITIGATION NONE OF WHICH IS MA
TERIAL TO THIS ORDER. 

ON AUGUST 1 1 1 975 CLAIMANT WAS HOSPITALIZED FOR AN ULCERATION 
ON THE MEDIAL ASPECT OF HER RIGHT LEG 1 SHE WAS DISCHARGED ON AUGUST 
2 0 1 197 5 W 1TH INSTRUCTIONS FOR CONTINUED BED REST AND ELEVATION OF 
THE RIGHT LEG 0 ON AUGUST 2 5 1 1975 THE STATE ACCIDENT INSLJRANCE FUND 
VOLUNTARILY REOPENED THE CLAIM TO ALLOW THE REQUIRED MEDICAL TREAT
MENT• 

0N APRIL 13, 1976 1 CLAIMANT'S TREATING PHYSICIAN PROVIDED THE 
FUND WITH A REPORT INDICATING CLAIMANT HAD BEEN EXAMINED BY HIM ON 
APRIL 8 1 197 6 AT WHICH TIME SHE WAS COMPLAINING THAT SHE HAD MUSCLE 
SPASMS IN HER LEG PARTICULARLY AT NIGHT BUT THERE WAS NO EVIDENCE OF 
ULCERATION• CLAIMANT HAD VERY LIMITED MOTION OF THE ANKLE ON FLEXION 
AND EXTENSION - SHE WAS USING A BRACE AS SUPPORT AND WAS ABLE TO WALK 
WITH ASSISTANCE. THE CLAIMANT" S TREATING PHYSICIAN FELT SHE WOULD 
NOT BE ABLE TO PERFORM ANY SERVICE WHICH WOULD REQUIRE STANDING OR 

-t 9 0 -

GR NTED TIME LOSS ONLY. IT W S RE OPENED FOR  DDITION L TRE TMENT.
IN DECEMBER 1 9 74 THE CL IM W S  G IN CLOSED  ND  DETERMIN TION ORDER,
M ILED  PRIL 2 1 , 1 97 5 , GR NTED CL IM NT 32 DEGREES FOR 10 PER CENT
UNSCHEDULED LOW B CK DIS BILITY.

The referee found th t  lthough cl im nt h d not undergone  ny
SURGERY OR EVER BEEN HOSPIT LIZED  ND TH T THE DOCTORS WHO H D TRE TED
HIM H D ONLY RECOMMENDED MEDIC TION  ND PHYSIC L THER PY, NEVERTHE
LESS, FIVE YE RS  FTER THE INDUSTRI L  CCIDENT CL IM NT W S STILL
H VING P IN. DR. CL RK H D EXPECTED CL IM NT WOULD BE  SYMPTOM TIC
 COUPLE OF MONTHS  FTER THE INJURY. NO FURTHER TRE TMENT W S INDI
C TED BY THE DOCTORS  ND CL IM NT H S NOT SEEN DR. CL RK FOR ONE  ND
 H LF YE RS BUT DR. CL RK DID FIND PERM NENT RESIDU LS FROM THE IN
JURY  ND THE PERSIST NCE OF  LOW GR DE B CK PROBLEM WHICH H D BEEN
CONST NT.

Base upon  r. clark s fin ings, the referee conclu e 

CL IM NT W S ENTITLED TO  N INCRE SE IN THE  W RD FOR HIS LOW
DIS BILITY  ND,  CCORDINGLY, INCRE SED IT TO 80 DEGREES FOR 25
CENT OF THE M XIMUM  LLOW BLE BY ST TUTE.

The bo rd, on de novo review,  ffirms the referee1 s order.
THE MEDIC L EVIDENCE DOES NOT SUPPORT  NY JUSTIFIC TION FOR  W RDING
CL IM NT MORE TH N 2 5 PER CENT OF THE M XIMUM FOR UNSCHEDULED DIS
 BILITY.  LTHOUGH CL IM NT M Y NOT BE  BLE TO OWN HIS OWN SHOP,
NEVERTHELESS, THERE IS NO EVIDENCE TO INDIC TE TH T HE H S SUFFERED
MORE TH N 2 5 PER CENT LOSS OF HIS POTENTI L E RNING C P CITY  S  
RESULT OF THE INDUSTRI L INJURY.

ORDER
The or er of the referee  ate January 5 , i 9 76 is affirme .

 AIF CLAIM NO. FC 88580 JUNE 7, 1976

AMELIA JOY, CLAIMANT
DEPT. OF JUSTICE, DEFENSE  TTY.
OWN MOTION DETERMIN TION

Claimant suffere a compensable injury on july

CL IM W S CLOSED ON NOVEMBER 13, 1968 WITH N  W RD
CENT LOSS OF HER RIGHT LEG. BETWEEN THE D TE OF THE
 UGUST 1 , 1 9 7 5 THERE W S SUBST NTI L LITIG TION NONE
TER I L TO THIS ORDER.

On  UGUST 1 , 1 97 5 CL IM NT W S HOSPIT LIZED FOR  N ULCER TION

ON THE MEDI L  SPECT OF HER RIGHT LEG, SHE W S DISCH RGED ON  UGUST
20 , 1 9 75 WITH INSTRUCTIONS FOR CONTINUED BED REST  ND ELEV TION OF
THE RIGHT LEG. ON  UGUST 2 5 , 1 9 75 THE ST TE  CCIDENT INSUR NCE FUND
VOLUNT RILY REOPENED THE CL IM TO  LLOW THE REQUIRED MEDIC L TRE T
MENT.

21, 1967.  ER
EQUAL TO 3 5 PER
CLOSURE AND
OF W IC IS MA-

THAT
BACK
PER

On  PRIL 1 3 , 1 9 76 , CL IM NT S TRE TING PHYSICI N PROVIDED THE

FUND WITH  REPORT INDIC TING CL IM NT H D BEEN EX MINED BY HIM ON
 PRIL 8 , 1 97 6  T WHICH TIME SHE W S COMPL INING TH T SHE H D MUSCLE
SP SMS IN HER LEG P RTICUL RLY  T NIGHT BUT THERE W S NO EVIDENCE OF
ULCER TION. CL IM NT H D VERY LIMITED MOTION OF THE  NKLE ON FLEXION
 ND EXTENSION SHE W S USING  BR CE  S SUPPORT  ND W S  BLE TO W LK
WITH  SSIST NCE. THE CL IM NT S TRE TING PHYSICI N FELT SHE WOULD
NOT BE  BLE TO PERFORM  NY SERVICE WHICH WOULD REQUIRE ST NDING OR
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MOVING ABOUT - HE ALSO INDICATED HE DID NOT ANTICIPATE ANY IMPROVEMENT 
IN CLAIMANT'S CONDITION• 

0N MAY 4 • 1976 THE FUND PROVIDED THE BOARD WITH THE ADDITIONAL 
MEDICAL REPORTS AND ASKED FOR' A DETERMINATION UNDER THE PROVISIONS 
OF ORS 656.278• THE EVALUATION COMMITTEE RECOMMENDED THE BOARD 
AWARD CLAIMANT ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DISA
BILITY FROM AUGUST t, 1975 THROUGH APRIL 8, 1976 AND ADDITIONAL COM
PENSATION FOR 'PERMANENT PARTIAL DISABILITY EQUAL .TO 2 0 PER CENT LOSS 
OF RIGHT LEG, GIVING CLAIMANT _A TOTAL AWARD EQUAL TO 5 5 PER CENT OF 
THE MAXIMUM ALLOWABLE FOR HER SCHEDULED DISABILITY• 

IT IS so ORDERED. 

WCB CASE NO. 75-941 

LOWELL A. BLEYHL, CLAIMANT 
GILDEA AND MC GAVIC 1 CLAIMANTY S ATTYSe 
DEPTe OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

JUNE 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE'S ORDER WHICH REMANDED TO IT CLAIMANT• S CLAIM FOR PAY
MENT OF COMPENSATION AS PROVIDED BY LAW AND AWARDED AN ATTORNEY'S 
FEE OF 8 0 0 DOLLARS, 

. CLAIMANT, ON JANUARY 1 0 • 1 975, ENGAGED IN A SCUFFLE WITH HIS 
SUPERVISOR, JIM BOLING. THE FOLLOWING DAV HE RECEIVED EMERGENCY 
ROOM ME:DICAL ATTENTION FOR PAIN IN HIS NECK AND SHOULDER, 

CLAIMANT WAS AN EMPLOYE IN THE CITY'S PARK MAINTENANCE DEPART
MENT AND, ALONG WITH TEN FELLOW EMPLOVES IN THAT DEPARTMENT, JOINED 
A UNION SOME TIME IN JANUARY 197 4 • TH IS CAUSED TENSION BETWEEN THE 
EMPLOVES AND THE REPRESENTATIVES OF THE CITY, INCLUDING BOLING WHO 
WAS THE CITY PARKS' SUPERVISOR, ALL 11 WERE 'FIRED' ON NOVEMBER 14, 
1974 BUT, FOLLOWING AN ARBITRATION HEARING, WERE REHIRED ON DECEMBER 
23 9 1974 - HOWEVER, THERE WAS CONTINUOUS TENSION AND THE EMPLOYES 
WERE FEARFUL THAT THEY MIGH_T AGAIN BE DISCHARGED• 

THE REFEREE FOUND THAT FOR A FEW WEEKS PRIOR TO THE SCUFFLE 
CLAIMANT HAD HAD A TAPE RECORDER IN THE SHOP WHERE HE WAS WORKING 
AND WAS TAPING CONVERSATIONS IN BOLING' S OFFICE FOR THE PURPOSE OF 
AFFORDING HIMSELF AND HIS FELLOW EMPLOYES SOME FOREWARNING OF IN
TENTIONS OF THE SUPERVISOR ANO THE CITY TOWARD THEM 0 

0N JANUARY 1 0, BOLING NOTICED A HOLE IN THE WALL WHERE THE 'MIKE' 
HAD BEEN INSTALLED BY THE CLAIMANT AND BECAME SUSPI.CIOUSe LATER 
WHEN HE SAW CLAIMANT APPARENTLY REMOVING TAPE FROM THE TAPE RECORDER, 
HE ORDER.ED HIM TO LEAVE IT ALONE AND WHEN CLAIMANT DID NOT, HE GRABBED 
HIM, THEY SCUFFLED AND F'ELL OVER A LAWN MOWER• PRIOR TO THIS INCI
DENT, BOLING HAD PLACED A CALL TO THE PERSONNEL DIRECTOR'S OFFICE AND 
THE LATTER HAD REQUESTED THAT THE POLICE COME TO THE PREMISES, IN 
THE COURSE OF THE SCUFFLE BOLING TOLD A FELLOW SUPERVISOR THAT THEY 
HAD A MAN UNDER ARREST HERE ALTHOUGH AT THE TIME HE DID NOT KNOW THE 
POLICE WERE COMING, BOLING TESTIFIED HE DIDN 1 T KNOW WHETHER HE CON
CEIVED OF THE: ARREST AS BEING MADE BY HIM AS A SUPERVISOR OR WHETHER 
HE WAS ACTING IN THE CAPACITY OF A CITIZEN MAKING AN ARREST, ALL HE 
REALLY WANTED TO DO WAS PREVENT CLAIMANT FROM REMOVING THE TAPEe 
ALL OF THIS HAPPENED WITHIN NORMAL WORKING HOURS, 

-t 91 -

MOVING  BOUT HE  LSO INDIC TED HE DID NOT  NTICIP TE  NY IMPROVEMENT
IN CL IM NT* S CONDITION.

On M Y 4 , 1 9 76 THE FUND PROVIDED THE BO RD WITH THE  DDITION L

MEDIC L REPORTS  ND  SKED FOR  DETERMIN TION UNDER THE PROVISIONS
OF ORS 6 5 6.2 78 . THE EV LU TION COMMITTEE RECOMMENDED THE BO RD
 W RD CL IM NT  DDITION L COMPENS TION FOR TEMPOR RY TOT L DIS 
BILITY FROM  UGUST 1 , 1 9 75 THROUGH  PRIL 8 , 1 9 76  ND  DDITION L COM
PENS TION FOR'PERM NENT P RTI L DIS BILITY EQU L TO 2 0 PER CENT LOSS
OF RIGHT LEG, GIVING CL IM NT  TOT L  W RD EQU L TO 5 5 PER CENT OF
THE M XIMUM  LLOW BLE FOR HER SCHEDULED DIS BILITY.

It IS SO ORDERED.

WCB CA E NO. 75-941 JUNE 7, 1976

LOWELL A. BLEYHL, CLAIMANT
GILD A AND MCGAVIC, CLAIMANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE  TTY.
REQUEST FOR REVIEW BY S IF

Reviewe by boar members wilson an moore,

The state acci ent insurance fun requests boar review of
THE REFEREE'S ORDER WHICH REM NDED TO IT CL IM NT'S CL IM FOR P Y
MENT OF COMPENS TION  S PROVIDED BY L W  ND  W RDED  N  TTORNEY* S
FEE OF 800 DOLL RS.

Claimant, on January io, 1975, engage in a scuffle with his

SUPERVISOR, JIM BOLING. THE FOLLOWING D Y HE RECEIVED EMERGENCY
ROOM MEDIC L  TTENTION FOR P IN IN HIS NECK  ND SHOULDER.

Claimant was an employe in the city s park maintenance  epart

ment  ND,  LONG WITH TEN FELLOW EMPLOYES IN TH T DEP RTMENT, JOINED
 UNION SOME TIME IN J NU RY 1 9 74 . THIS C USED TENSION BETWEEN THE
EMPLOYES  ND THE REPRESENT TIVES OF THE CITY, INCLUDING BOLING WHO
W S THE CITY P RKS* SUPERVISOR.  LL 11 WERE * FIRED* ON NOVEMBER 14,
1 9 74 BUT, FOLLOWING  N  RBITR TION HE RING, WERE REHIRED ON DECEMBER
23 , 1 9 74 HOWEVER, THERE W S CONTINUOUS TENSION  ND THE EMPLOYES
WERE FE RFUL TH T THEY MIGHT  G IN BE DISCH RGED.

The referee foun that for a few weeks prior to the scuffle

CL IM NT H D H D  T PE RECORDER IN THE SHOP WHERE HE W S WORKING
 ND W S T PING CONVERS TIONS IN BOLING'S OFFICE FOR THE PURPOSE OF
 FFORDING HIMSELF  ND HIS FELLOW EMPLOYES SOME FOREW RNING OF IN
TENTIONS OF THE SUPERVISOR  ND THE CITY TOW RD THEM.

On J NU RY 10, BOLING NOTICED  HOLE IN THE W LL WHERE THE * MIKE *

H D BEEN INST LLED BY THE CL IM NT  ND BEC ME SUSPICIOUS. L TER
WHEN HE S W CL IM NT  PP RENTLY REMOVING T PE FROM THE T PE RECORDER,
HE ORDERED HIM TO LE VE IT  LONE  ND WHEN CL IM NT DID NOT, HE GR BBED
HIM, THEY SCUFFLED  ND FELL OVER  L WN MOWER. PRIOR TO THIS INCI
DENT, BOLING H D PL CED  C LL TO THE PERSONNEL DIRECTOR'S OFFICE  ND
THE L TTER H D REQUESTED TH T THE POLICE COME TO THE PREMISES. IN
THE COURSE OF THE SCUFFLE BOLING TOLD  FELLOW SUPERVISOR TH T THEY
H D  M N UNDER  RREST HERE  LTHOUGH  T THE TIME HE DID NOT KNOW THE
POLICE WERE COMING. BOLING TESTIFIED HE DIDN'T KNOW WHETHER HE CON
CEIVED OF THE  RREST  S BEING M DE BY HIM  S  SUPERVISOR OR WHETHER
HE W S  CTING IN THE C P CITY OF  CITIZEN M KING  N  RREST,  LL HE
RE LLY W NTED TO DO W S PREVENT CL IM NT FROM REMOVING THE T PE.
 LL OF THIS H PPENED WITHIN NORM L WORKING HOURS.
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Tl::STIFIED THAT AT THE TIME OF THE SCUFFLE HE DID NOT 

NOTICE AI\IV INJURY BUT THE FOLLOW ING DAV HE HAD STIFFNESS IN HIS NECK 

AND WAS SEEN BY DRe FREEMAN AT THE HOSPITAL EMERGENCY ROOM• 

THE REFEREE CONCLUDED THAT CLAIMANT, IN FACT, WAS ATTEMPTING 

TO BUG THE SUPERVISOR'S OFFICE BECAUSE OF THE TENSIONAL SITUATION IN 

THE SHOP RESULTING FROM LABOR RELATIONS PROBLEMS BETWEEN THE CITY 

AND ITS EMPLOYES 0 

CLAIMANT'S COUNSEL CJTED 1 IN PART 1 A COMMENT MADE BY JUSTICE 

RUTLEDGE IN HARTFORD ACCIDENT AND INDEMNITY CO• v. CARDILLO ( UNDER

SCORED) 1 11 2. Fe 2 ND 11 1 AT 17 1 WHICH THE REFEREE FOUND VERY PERSUA

SIVE AND IN ACCORD WITH THE PRINCIPLE SET FORTH IN STARK V• SIAC (UNDER

SCORED) 1 103 OR 8 0 AND IN THE MATTER OF THE COMPENSATION OF YVONNE 

WRIGHTSMAN, ( UNDERSCORED) WCB CASE N0 1 7 5 -7 6 9 1 1 VAN NATTA 154 • IN 

THE LAST CASE THE BOARD STATED THAT IT SHOULD BE IMMATERIAL WHETHER 

THE EMPLOYMENT ASSOCIATION GENERATED FRIVOLITY OR ANIMOSITY• THE 

LAW ONLY REQUIRES THAT THE INJURY ARISE OUT OF AND IN THE COURSE OF 

THE EMPLOYMENT• 

THE REFEREE CONCLUDED THAT IN THE PRE SENT CASE CLAIMANT'S IN

JU~V DID ARISE OUT OF AND IN THE COURSE OF HIS EMPLOYMENT BUT BECAUSE 

OF THE FACTUAL SITUATION AND THE LEGAL QUESTION INVOLVED THE DENIAL 

OF THE LIABILITY WAS NOT UNREASONABLE AND WOULD NOT JUSTIFY PENALTIES• 

THE BOARD 1 ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER OF 

THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 17 1 197 5 IS AFF IRMEDe 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 4 00 

DOLLARS 1 PAYABLE BY STATE ACCIDENT INSURANCE FUND 0 

WCB CASE NO. 74-4290 

JACK JOHNSON, CLAIMANT 
NICK CHAIVOE 1 CLAIMANT'S ATTV 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY• 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 9, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT SEEKS BOARD REVIEW OF THE RE FE REE'S ORDER WHICH AF

FIRMED THE DETERMINATION ORDER MAILED AUGUST 7 1 1974 AWARDING CLAIM

ANT NO COMPENSATION FOR PERMANENT PARTIAL DISABILITY, CLAIMANT 

ALLEGES HE HAS SUFFERED SOME PERSONAL DISABILITY. 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JULY 23 1 1973 0 TO 

ENABLE THE PHYSICIANS TO MAKE A DETERMINATION WITH RESPECT TO CLAIM-

ANT'S DISABILITY, A MYELOGRAM WAS RECOMMENDED HOWEVER, CLAIMANT 

REFUSED TO UNDERGO THIS MVELOGRAM 0 

THE EMPLOYER CONTENDS THAT SUCH REFUSAL CONSTITUTES 'UNREA

SONABLE REFUSAL TO SUBMIT TO SUCH MEDICAL OR SURGICAL TREATMENT AS IS 

REASONABLY ESSENTIAL' TO PROMOTE THE WORKMAN'S RECOVERY UNDER ORS 

656 0 325 (2) • CLAIMANT CONTENDS THAT A MYELOGRAM IS AN IMPERFECT DIAG

NOSTIC PROCEDURE INASMUCH AS A NEGATIVE MYELOGRAM DOES NOT DEFINITELY 

-192 - -

Claima t testified that at the time of the scuffle he did  ot
NOTIC ANY INJURY BUT TH FOLLOWING DAY H HAD STIFFN SS IN HIS N CK
AND WAS S  N BY DR, FR  MAN AT TH HOSPITAL  M RG NCY ROOM,

The referee co cluded that claima t, i fact, was attempti g
TO BUG TH SUP RVISOR'S OFFIC B CAUS OF TH T NSIONAL SITUATION IN
TH SHOP R SULTING FROM LABOR R LATIONS PROBL MS B TW  N TH CITY
AND ITS  MPLOY S,

Claima t s cou sel cited, i part, a comme t made by justice
RUTL DG IN HARTFORD ACCID NT AND IND MNITY CO, V, CARD ILLO (UND R
SCOR D) , 112 F, 2 ND 1 1 , AT 1 7 , WHICH TH R F R  FOUND V RY P RSUA
SIV AND IN ACCORD WITH TH PRINCIPL S T FORTH IN STARK V, SIAC (UND R
SCOR D) , 103 OR 80 AND IN TH MATT R OF TH COMP NSATION OF YVONN 
WRIGHTSMAN, (UND RSCOR D) WCB CAS NO, 7 5 -76 9 , 1 VAN NATTA 154, IN
TH LAST CAS TH BOARD STAT D THAT IT SHOULD B IMMAT RIAL WH TH R
TH  MPLOYM NT ASSOCIATION G N RAT D FRIVOLITY OR ANIMOSITY, TH 
LAW ONLY R QUIR S THAT TH INJURY ARIS OUT OF AND IN TH COURS OF
TH  MPLOYM NT,

The referee co cluded that i the prese t case claima t s i 
jury DID ARIS OUT OF AND IN TH COURS OF HIS  MPLOYM NT BUT B CAUS 
OF TH FACTUAL SITUATION AND TH L GAL QU STION INVOLV D TH D NIAL
OF TH LIABILITY WAS NOT UNR ASONABL AND WOULD NOT JUSTIFY P NALTI S,

The bo rd, on de novo review,  ffirms  nd  dopts the order of
THE REFEREE,

ORDER
The order of the referee d ted October 17, 197 is  ffirmed.

Cl im nt's counsel is  w rded  s  re son ble  ttorney’s fee
FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 4 00
DOLLARS, PAYABL BY STAT ACCID NT INSURANC FUND.

WCB CAS NO. 74-4290 JUN 9, 1976

JACK JOHNSON, CLAIMANT
NICK CHAIVO , CLAIMANT'S ATTY.
D PT, OF JUSTIC , D F NS ATTY,
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks board review of the referee s order which af
f rmed TH D T RMINATION ORD R MAIL D AUGUST 7 , 1 97 4 AWARDING CLAIM
ANT NO COMP NSATION FOR P RMAN NT PARTIAL DISABILITY, CLAIMANT
ALL G S H HAS SUFF R D SOM P RSONAL DISABILITY,

Cla mant SUFF R D A COMP NSABL INJURY ON JULY 2 3 , 1 973 . TO
 NABL TH PHYSICIANS TO MAK A D T RMINATION WITH R SP CT TO CLAIM
ANT'S DISABILITY, A MY LOGRAM WAS R COMM ND D HOW V R, CLAIMANT
R FUS D TO UND RGO THIS MY LOGRAM.

The employer co te ds that such refusal co stitutes u rea
sonable R FUSAL TO SUBMIT TO SUCH M DICAL OR SURGICAL TR ATM NT AS IS
R ASONABLY  SS NTIAL* TO PROMOT TH WORKMAN'S R COV RY UND R ORS
6 5 6.3 2 5 (2 ). CLAIMANT CONT NDS THAT A MY LOGRAM IS AN IMP RF CT DIAG
NOSTIC PROC DUR INASMUCH AS A N GATIV MY LOGRAM DO S NOT D FINIT LY
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RULE OUT THE EXISTENCE OF A HERNIATED DISC AND THAT• IN ANY EVENT, HE 
WOULD REFUSE A LAMINECTOMV OR ANY SURGICAL PROCEDURE• EVEN IF THE 

DOCTOR INDICATED THE DESIRABILITY OF SUCH AN OPERATION. 

THE REFEREE• REL.YING UPON THE BOARD• S POSITION CLEARLY SET FORTH 
IN THE CASES OF SALLY KATE WALDROUP (UNDERSCORED)• WCB CASE NO• 

71-26 0 0 • DECIDED .JANUARY 1 2 • 19 7 3 AND EDWARD PRUITT ( UNDERSCORED) • 
WCB CASE NO• 74-2275• DECIO.ED MARCH 27• 1975 0 CONCLUDED THAT A REFU
SAL TO SUBMIT TO A MVELOGRAM DID CONSTITUTE UNREASONABLE REFUSAL TO 

SUBMIT TO SURGICAL TREATMENT WITHIN THE MEANING OF THE STATUTE. HE 
CONCLUDED THAT THE CLAIMANT DID HAVE THE RIGHT TO 'TOUGH OUT.•• THE 

PAIN• HOWEVER 0 THIS DID NOT GIVE HIM THE RIGHT TO A FINDING OF PERMA
NENT DISABILITY WHEN HIS REFUSAL TO UNDERGO MEDICAL TREATMENT RENDERS 
SUCH FINDING DIFFICULT 0 IF NOT IMPOSSJBLE 0 TO MAKE• 

THE BOARD 0 ON DE NOVO REVIEW 0 AFFIRMS ANO ADOPTS THE OPINION OF 
THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED .JANUARY 12 • 1975 IS AFFIRMED 0 

WCB CASE NO. 
WCB CASE NO. 
WCB CASE NO. 

73-2735 
74-2804 
72-2335 

CLIFFORD L. NOLLEN, CLAIMANT 
.J• DAVID KRYGER, CLAIMANT• S ATTY. 
DEPT• OF .JUSTICE 0 DEFENSE ATTY• 
LYLE VELUREe DEFENSE .ATTY. 
REQUEST FOR REVIEW BY SAIF 

JUNE 9, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

1976 

THE STATE ACCIDENT INSURANCE FUND SEEKS REVIEW BY THE BOARD OF 
THE REFEREE• S ORDER WHICH DIRECTED IT TO ACCEPT CLAIMANT• S CLAIM FOR 

AGGRAVATION, PAV CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY• S FEE 

OF 700 DOLLARS AND REIMBURSE INDUSTRIAL INDEMNITY FOR ANY EXPENDI
TURES IT HAD MADE AS THE PAVING AGENCY UNDER THE PROVISIONS OF ORS 

. 6 5 6 • 3 0 7 • THE REFEREE DENIE-D CLAIMANT·, S CLAIM AGAINST INDUSTRIAL 
INDEMNITY.· 

THE QUESTION IS WHETHER CLAIMANT SUFFERED AN AGGRAVATION OF A 
1969 IN.JURY WHILE EMPLOYED BY HELMS BROS•• WHOSE WORKMAN'S COMPEN
SATION WAS PROVIDED BY THE FUND, OR HAD SUFFERED A NEW IN.JURY WHILE 

EMPLOYED BY ALBANY FROZEN FOODS, WHOSE WORKMEN'S COMPENSATION 

CARRIER WAS INDUSTRIAL INDEMNITV0 

PURSUANT TO ORS 6 5 6 • 3 0 7 0 INOUSTRiAL I NOE MNITV HAD BEEN DESIG
NATED AS THE PAVING AGENCY PENDING A DETERMINATION OF THE RESPONSI
BILITY FOR THE INJURY. 

CLAIMANT SUFFERED A COMPENSABLE SPRAIN OF HIS LEFT ARM AND 
ELBOW ON MAY 2 8, I 9 6 9 • HE WAS SEEN BY DR 0 ELLISON AND LATER REFERRED 
TO DR 0 TSAI WHO PERFORMED A CS -6, C6 -7 DISCOIDECTOMY Wl"T"H FUSION 0 

CLAIMANT'S CONDITION WAS FOUND TO BE STATIONARY BY DR 0 TSAI ON JUNE 2 9, 
1 972 - HE STATED THAT THERE WAS SOME RESIDUAL MUSCLE SPASM AND HE 
PRESCRIBED PHYSICAL THERAPY, DRUGS AND INDICATED THAT CLAIMANT'S LIFT
ING SHOULD BE LIMITED TO 5 0 POUNDS BELOW THE SHOULDER LEVEL 0 THE CLAIM 
WAS CLOSED ON JULY 1 4 1 197 2 W 1TH AN AWARD OF 2 0 PER CENT FOR UNSCHED

ULED NECK DISABILITY. 

-193 -

RUL OUT TH  XIST NC OF A H RNIAT D DISC AND THAT, IN ANY  V NT, H 
WOULD R FUS A LAMIN CTOMY OR ANY SURGICAL PROC DUR ,  V N IF TH 
DOCTOR INDICAT D TH D SIRABILITY OF SUCH AN OP RATION.

The referee, relying upon the bo rd’s POSITION cle rly set forth
IN TH CAS S OF SALLY KAT WALDROUP (UND RSCOR D) , WCB CAS NO,
71 -2 600, D CID D JANUARY 12, 1973 AND  DWARD PRUITT ( UND RSCOR D) ,
WCB CAS NO, 7 4 -2 2 7 5 , D CID D MARCH 2 7 , 1 9 7 5 , CONCLUD D THAT A R FU
SAL TO SUBMIT TO A MY LOGRAM DID CONSTITUT UNR ASONABL R FUSAL TO
SUBMIT TO SURGICAL TR ATM NT WITHIN TH M ANING OF TH STATUT . H 
CONCLUD D THAT TH CLAIMANT DID HAV TH RIGHT TO TOUGH OUT , TH 
PAIN, HOW V R, THIS DID NOT GIV HIM TH RIGHT TO A FINDING OF P RMA
N NT DISABILITY WH N HIS R FUSAL TO UND RGO M DICAL TR ATM NT R ND RS
SUCH FINDING DIFFICULT, IF NOT IMPOSSIBL , TO MAK .

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH OPINION OF
TH R F R  .

ORDER
The order of the referee d ted J nu ry 12, 197 is  ffirmed.

WCB CA E NO. 73-2735 JUNE 9, 1976
WCB CA E NO. 74-2804
WCB CA E NO. 72-2335

CLIFFORD L. NOLLEN, CLAIMANT
J. DAVID KRYGER, CLAIMANT’ S ATTY.
DEPTi OF JUSTICE, DEFENSE ATTY.
LYLE VELURE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d seeks review by the board of
TH referee s ORD R WHICH DIR CT D IT TO ACC PT CLAIMANT'S CLAIM FOR
AGGRAVATION, PAY CLAIMANT S ATTORN Y A R ASONABL ATTORN Y'S F  
OF 700 DOLLARS AND R IMBURS INDUSTRIAL IND MNITY FOR ANY  XP NDI
TUR S IT HAD MAD AS TH PAYING AG NCY UND R TH PROVISIONS OF ORS
6 5 6.3 0 7 . TH R F R  D NI D CLAIMANT'S CLAIM AGAINST INDUSTRIAL
IND MNITY.

The question is whether cl im nt suffered  n  ggr v tion of  
1 96 9 INJURY WHIL  MPLOY D BY H LMS BROS,, WHOS WORKMAN'S COMP N
SATION WAS PROVID D BY TH FUND, OR HAD SUFF R D A N W INJURY WHIL 
 MPLOY D BY ALBANY FROZ N FOODS, WHOS WORKM N S COMP NSATION
CARRI R WAS INDUSTRIAL IND MNITY.

Pursua t to ors 6 5 6 . 3 0 7 , i dustrial i dem ity had bee desig

nated AS TH PAYING AG NCY P NDING A D T RMINATION OF TH R SPONSI
BILITY FOR TH INJURY.

Claima t suffered a compe sable sprai of his left arm a d

 LBOW ON MAY 2 8 , 1 96 9 . H WAS S  N BY DR.  LLISON AND LAT R R F RR D
TO DR. TSAI WHO P RFORM D AC5-6, C6 7 DISCOID CTOMY WITH FUSION.
CLAIMANT S CONDITION WAS FOUND TO B STATIONARY BY DR. TSAI ON JUN 29,
1 97 2 H STAT D THAT TH R WAS SOM R SIDUAL MUSCL SPASM AND H 
PR SCRIB D PHYSICAL TH RAPY, DRUGS AND INDICAT D THAT CLAIMANT’ S LIFT
ING SHOULD B LIMIT D TO 5 0 POUNDS B LOW TH SHOULD R L V L, TH CLAIM
WAS CLOS D ON JULY 1 4 , 1 97 2 WITH AN AWARD OF 2 0 P R C NT FOR UNSCH D
UL D N CK DISABILITY.
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OCTOBER 11 1 1972 WHILE CLAIMANT WAS EMPLOYED BY ALBANY FRO-

ZEN FOODS HE WAS HOSPITALIZED WITH A CERVICAL SPINE SPRAIN. DR. TSAI 

FELT IT WAS HYPEREXTENSION AND HYPER-FLEXION INJURY TO THE CERVICAL 

SPINE AND A TRACTION INJURY TO C7 ON THE LEFT SIDE WHICH WERE RELATED 

TO AN INDUSTRIAL INJURY WHICH CLAIMANT HAD SUFFERED ON SEPTEMBER 4, 

1 9 7 2 • CLAIMANT FI LED A CLAIM AND, AFTER BE I NG EXAM I NED AT THE D ISA-

B ILITY PREVENTION DIVISION IN MAY, 1 973 AND BY THE BACK EVALUATION 

CLINIC ON JUNE 14 1 1973 1 HIS CLAIM WAS CLOSED BY A DETERMINATION ORDER 

MAILED AUGUST 14 1 1973 WHICH AWARDED CLAIMANT TIME LOSS ONLY, 

(N NOVEMBER, 1973 CLAIMANT WAS REFERRED TO DR, ELLISON FOR AN 

ORTHOPEDIC EVALUATION BECAUSE OF HIS CONTINUED PAIN AND DISABILITY, 

DR• ELLISON SUSPECTED A NON-UNION AT THE FUSION SITE AND THAT THE RECUR-

RENCE OF THE SYMPTOMS WERE RELATED TO THE 1969 INJURY, A RE FUSION 

WAS PERFORMED ON DECEMBER 1 3, 197 3 AND, ON APRIL 2 3 1 197 4, DR. ELLI

SON INDICATED THAT THE CG -7 FUSION WAS NEVER SOLID - THAT NO RE-INJURY 

OCCURRED BREAK I NG DOWN A PREVIOUSLY SOLi D FUS ION. HE DID NOT TH INK 

THE FORKLIFT INCIDENT OF SEPTEMBER 4 1 1972 CAUSED THE NON-UNION -THE 

NON-UNION WAS DEVELOPING AND A SUBSTANTIAL INJURY WOULD HAVE BEEN 

NECESSARY TO EFFECT IT IN ANY WAY, LATER, IN HIS DEPOSITION, DR• ELLI-

SON INDICATED THAT EVEN WITHOUT THE FORKLIFT INCIDENT CLAIMANT COULD 

HAVE BECOME SYMPTOMATIC AND ALTHOUGH THE 1972 INCIDENT WAS SUBSTAN

TIAL ENOUGH TO HAVE CAUSED THE SYMPTOMS CLAIMED, NEVERTHELESS, HE 

DID NOT BELIEVE THAT IT CAUSED THE NON-UNION, 

INDUSTRIAL INDEMNITY FILED A MOTION TO DISMISS FOR LACK OF JURIS

DICTION, CONTENDING THE CLAIMANT'S PETITION WAS NOT SUPPORTED BY MEDI

CAL EVIDENCE• THE REFEREE DENIED THE MOTION 0 

THE REFEREE FOUND THAT THE PREPONDERANCE OF THE EVIDENCE RE

VEALED THAT CLAIMANT SUFFERED A COMPENSABLE AGGRAVATION OF HIS 196 9 

INJURY AND THAT THE TREATMENT HE RECEIVED FOLLOWING SEPTEMBER 4 1 

1972 WAS RELATED TO SUCH AGGRAVATION. HE BASED THIS FINDING, PRIMARILY, 

ON DR• ELLISON'S OPINION AND THE CREDIBLE EVIDENCE RECEIVED AT THE 

HEARING WHICH ESTABLISHED THAT THE FORKLIFT INCIDENT WAS NOT NEARLY 

AS DRAMATIC, OR TRAUMATIC AS WAS BELIEVED. 

HE FURTHER FOUND THAT CLAIMANT'S CREDIBILITY WAS SUBSTANTIALLY 

ERODED AT THE HEARING AND THAT HIS RECOUNTING OF THE SEPTEMBER 4 1 

1972 INCIDENT WAS GROSSLY EXAGGERATED• HE CONCLUDED THAT THERE WAS 

NO NEW INJURY SUFFERED BY THE CLAIMANT ON SE PTE MB ER 4 1 1 9 7 2 1 THE RE

FORE I THE SOLE RESPONSIBILITY FOR CLAIMANT'S PRESENT PHYSICAL CONDI

TION WAS THAT OF THE STATE ACCIDENT INSURANCE FUND 1 EVEN THOUGH THE 

FUND HAD CONTENDED THAT INDUSTRIAL INDEMNITY BY ACCEPTING THE CLAIM 

INITIALLY WAS LIABLE FOR THE CONSEQUENCES. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 20, 1974 IS AFFIRMED 

IN ITS ENTIRETY. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE, 

FOR SERVICES IN CONNECT ION WI TH BOARD REVIEW I THE SUM OF 4 0 0 DOLLARS 

. PAYABLE BY THE STATE ACCIDENT INSURANCE FUN � • 

-t 94 -
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On OCTOB R 1 1 , 1 9 72 WHIL CLAIMANT WAS  MPLOY D BY ALBANY FRO

Z N FOODS H WAS HOSPITALIZ D WITH A C RVICAL SPIN SPRAIN. DR. TSAI
F LT IT WAS HYP R  XT NS ION AND HYP R-FL XION INJURY TO TH C RVICAL
SPIN AND A TRACTION INJURY TO C7 ON TH L FT SID WHICH W R R LAT D
TO AN INDUSTRIAL INJURY WHICH CLAIMANT HAD SUFF R D ON S PT MB R 4 ,
1 9 72 . CLAIMANT FIL D A CLAIM AND, AFT R B ING  XAMIN D AT TH DISA
BILITY PR V NTION DIVISION IN MAY, 1 9 73 AND BY TH BACK  VALUATION
CLINIC ON JUN 1 4 , 1 9 73 , HIS CLAIM WAS CLOS D BY A D T RMINATION ORD R
MAIL D AUGUST 1 4 , 1 9 73 WHICH AWARD D CLAIMANT TIM LOSS ONLY.

In NOV MB R, 1 9 73 CLAIMANT WAS R F RR D TO DR,  LLISON FOR AN
ORTHOP DIC  VALUATION B CAUS OF HIS CONTINU D PAIN AND DISABILITY.
DR.  LLISON SUSP CT D A NON-UNION AT TH FUSION SIT AND THAT TH R CUR
R NC OF TH SYMPTOMS W R R LAT D TO TH 1 96 9 INJURY. a R FUSION
WAS P RFORM D ON D C MB R 1 3 , 1 9 73 AND, ON APRIL 2 3 , 1 9 74 , DR.  LLI
SON INDICAT D THAT TH C6 -7 FUSION WAS N V R SOLID THAT NO R -INJURY
OCCURR D BR AKING DOWN A PR VIOUSLY SOLID FUSION. H DID NOT THINK
TH FORKLIFT INCID NT OF S PT MB R 4 , 1 9 72 CAUS D TH NON-UNION TH 
NON-UNION WAS D V LOPING AND A SUBSTANTIAL INJURY WOULD HAV B  N
N C SSARY TO  FF CT IT IN ANY WAY. LAT R, IN HIS D POSITION, DR.  LLI
SON INDICAT D THAT  V N WITHOUT TH FORKLIFT INCID NT CLAIMANT COULD
HAV B COM SYMPTOMATIC AND ALTHOUGH TH 1 9 72 INCID NT WAS SUBSTAN
TIAL  NOUGH TO HAV CAUS D TH SYMPTOMS CLAIM D, N V RTH L SS, H 
DID NOT B LI V THAT IT CAUS D TH NON-UNION,

I dustrial i dem ity filed a motio to dismiss for lack of juris
d ct on, CONT NDING TH CLAIMANT'S P TITION WAS NOT SUPPORT D BY M DI
CAL  VID NC . TH R F R  D NI D TH MOTION.

The referee fou d that the prepo dera ce of the evide ce RE
V AL D THAT CLAIMANT SUFF R D A COMP NSABL AGGRAVATION OF HIS 1969
INJURY AND THAT TH TR ATM NT H R C IV D FOLLOWING S PT MB R 4,
1 9 7 2 WAS R LAT D TO SUCH AGGRAVATION. H BAS D THIS FINDING, PRIMARILY,
o dr. elliso 's opi io a d the credible evide ce received at the

H ARING WHICH  STABLISH D THAT TH FORKLIFT INCID NT WAS NOT N ARLY
AS DRAMATIC, OR TRAUMATIC AS WAS B LI V D.

He FURTH R FOUND THAT CLAIMANT S CR DIBILITY WAS SUBSTANTIALLY
 ROD D AT TH H ARING AND THAT HIS R COUNTING OF TH S PT MB R 4 ,
1 9 72 INCID NT WAS GROSSLY  XAGG RAT D, H CONCLUD D THAT TH R WAS
NO N W INJURY SUFF R D BY TH CLAIMANT ON S PT MB R 4 , 1 9 72 , TH R 
FOR , TH SOL R SPONSIBILITY FOR CLAIMANT S PR S NT PHYSICAL CONDI
TION WAS THAT OF TH STAT ACCID NT INSURANC FUND,  V N THOUGH TH 
FUND HAD CONT ND D THAT INDUSTRIAL IND MNITY BY ACC PTING TH CLAIM
INITIALLY WAS LIABL FOR TH CONS QU NC S.

The board, on de novo rev ew, AFFIRMS the FINDINGS and conclu

s ons OF TH R F R  .

ORDER
The order of the referee dated November 20, 1974 is aff rmed

IN ITS  NTIR TY.

Cla mant s counsel  s awarded as a reasonable attorney s fee,
FOR S RVIC S IN CONN CTION WITH BOARD R VI W, TH SUM OF 400 DOLLARS
p y ble by the st te  ccident insur nce fund.
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CASE NO. 75-3220 JUNE 9, 1976 

HELEN GOLLYHORN, CLAIMANT 
STIPULATION AND ORDER OF DISMISSAL 

THIS MATTER HAVING COME ON REGULARLY BEFORE KEITH WILSON. 
CHAIRMAN OF THE WORKMEN' 5 COMPENSATION BOARD 0 CLAIMANT ACTING BY 
AND THROUGH HER ATTORNEY• GARV PETERSON AND THE EMPLOYER ACTING BY 

AND THROUGH THEIR COUNSEL 0 JAMES De HUEGLl 0 AND IT APPEARING THAT THE 

MATTER HAVING BEEN FULLY COMPROMISED BETWEEN THE PARTIESo AND THAT 
THIS ORDER MAY NOW BE ENTERED, 

Now, THEREFORE, IT IS HEREBY ORDERED THAT CLAIMANT BE AND IS 
HEREBY AWARDED AN ADDITIONAL 1 0 PERCENT UNSCHEDULED DISABILITY IN 
ADDITION TO THE UNSCHEDULED DISABILITY AWARDED BY DETERMINATION ORDER 
OF JULY 18 1 197 5 1 SAID INCREASE AMOUNTING TO TWO THOUSAND, TWO HUN-
DRED FORTY DOLLARS ( 2 1 2 4 0 DOLLARS)• . 

IT IS FURTHER ORDERED THAT CLAIMANT' 5 COUNSEL BE AND IS HEREBY 
AWARDED Z 5 PERCENT OF· THE INCREASE IN COMPENSATION MADE PAYABLE BY 
THIS ORDER• 

IT 15 FURTHER ORDERED THAT CLAIMANT' 5 REQUEST FOR BOARD REVIEW 

OF THE REFEREE' 5 ORDER AND OPINION OF FEBRUARY 6 1 1976 BE AND IS 

HEREBY DISMISSED• 

IT 15 so STIPULATED, 

SAIF CLAIM NO. RC 165155 

WILBUR J. CHRISTIANI, CLAIMANT 
Ce H 1 SEAGRAVES, JR, 1 CLAIMANT' 5 ATTY. 
DEPT• OF JUSTICE, DEFENSE ATTY. 
OWN MOTION ORDER REMANDING FOR HEARING 

JUNE 9, 1976 

ON MAY 2 4 1 197 6 CLAIMANT REQUESTED THE BOARD TO EXERCISE ITS 

OWN MOTION JURISDICTION PURSUANT TO ORS 656.278 AND REOPEN HIS CLAIM 
FOR AN INDUSTRIAL INJURY SUFFERED ON APRIL 1 1 1 196 8 • 

CLAIMANT'S FIRST DETERMINATION UNDER ORS 656 1 268 WAS MADE ON 
AUGUST 1 5 1 196 9 8 MORE THAN FIVE YEARS HAVE EXPIRED SINCE THAT DATE 
AND CLAIMANT' 5 STATUTORY RIGHTS FOR AGGRAVATION HAVE EXPIRED, CLAIM
ANT NOW CONTENDS THAT HE IS ENTITLED TO ADDITIONAL MEDICAL CARE AND 
TREATMENT AND TIME LOSS BENEFITS BASED UPON TWO REPORTS FROM DR, 

CAMPAGNA, A NEUROLOGICAL SURGEON, ONE DATED JANUARY 29 1 1976 AND THE 
OTHER DATED APRIL Z6 1 1 976 WHEREIN DR, CAMPAGNA EXPRESSES HIS OPINION 
THAT THERE IS MEDICAL CONNECTION BETWEEN THE' INITIAL INDUSTRIAL INJURY 

. AND CLAIMANT'S PRESENT CONDITION, CLAIMANT REQUESTED THE STATE ACCI
DENT INSURANCE FUND TO VOLUNTARILY ACCEPT His· CLAIM BUT IT REFUSED TO 
DO 501 

THE FUND WAS FURNISHED A COPY OF CLAIMANT'S REQUEST, TOGETHER 

WITH THE MEDICAL INFORMATION ATTACHED THERETO, AND, ON MAY 2 7 1 1 976 
THE FUND RESPONDED THAT IT WOULD NOT CONSIDER REOPENING CLAIMANT'S 
CLAIM ON OWN MOTION AS IT DID NOT FEEL THAT HIS PRESENT CONDITION FOR 

WHICH HE IS BEING TREATED IS THE RESULT OF THE INDUSTRIAL INJURY SUF

FERED ON APRIL110 1968 0 

THE EVIDENCE BEFORE THE BOARD, AT THE PRESENT TIME, IS NOT 

-1 9 5 -

WCB CA E NO. 75-3220 JUNE 9, 1976

HELEN GOLLYHORN, CLAIMANT
STIPULATION AND ORD R OF DISMISSAL

This matter havi g come o regularly before keith wilso ,
CHAIRMAN OF TH WORKM N S COMP NSATION BOARD, CLAIMANT ACTING BY
AND THROUGH H R ATTORN Y, GARY P T RSON AND TH  MPLOY R ACTING BY
AND THROUGH TH IR COUNS L, JAM S D, HU GLI, AND IT APP ARING THAT TH 
MATT R HAVING B  N FULLY COMPROMIS D B TW  N TH PARTI S, AND THAT
THIS ORD R MAY NOW B  NT R D,

NOW, TH R FOR , IT IS H R BY ORD R D THAT CLAIMANT B AND IS
H R BY AWARD D AN ADDITIONAL 10 P RC NT UNSCH DUL D DISABILITY IN
ADDITION TO TH UNSCH DUL D DISABILITY AWARD D BY D T RMINATION ORD R
OF JULY 1 8 , 1 97 5 , SAID INCR AS AMOUNTING TO TWO THOUSAND, TWO HUN
DR D FORTY DOLLARS ( 2 , 2 4 0 DOLLARS) .

It is further ordered th t cl im nt’s counsel be  nd is hereby
AWARD D 25 P RC NT OF TH INCR AS IN COMP NSATION MAD PAYABL BY
THIS ORD R,

It is further ordered th t cl im nt's request for bo rd REVIEW
OF TH R F R  'S ORD R AND OPINION OF F BRUARY 6 , 1 9 76 B AND IS
H R BY DISMISS D,

It is so stipulated.

 AIF CLAIM NO. RC 165155 JUNE 9, 1976

WILBUR J. CHRI TIANI, CLAIMANT
C, H, S AGRAV S, JR., CLAIMANT S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
OWN MOTION ORD R R MANDING FOR H ARING

On MAY 2 4 , 1 9 7 6 CLAIMANT R QU ST D TH BOARD TO  X RCIS ITS

OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8 AND R OP N HIS CLAIM
FOR AN INDUSTRIAL INJURY SUFF R D ON APRIL 1 1 , 1 9 6 8 .

Cla mant s f rst determ nat on under ors 6 56.2 6 8 was made on

AUGUST 1 5 , 1 96 9 , MOR THAN FIV Y ARS HAV  XPIR D SINC THAT DAT 
AND CLAIMANT'S STATUTORY RIGHTS FOR AGGRAVATION HAV  XPIR D. CLAIM
ANT NOW CONT NDS THAT H IS  NTITL D TO ADDITIONAL M DICAL CAR AND
TR ATM NT AND TIM LOSS B N FITS BAS D UPON TWO R PORTS FROM DR.
CAMPAGNA, A N UROLOGICAL SURG ON, ON DAT D JANUARY 2 9 , 1 9 76 AND TH 
OTH R DAT D APRIL 2 6 , 1 9 76 WH R IN DR. CAMPAGNA  XPR SS S HIS OPINION
THAT TH R IS M DICAL CONN CTION B TW  N TH INITIAL INDUSTRIAL INJURY
AND CLAIMANT S PR S NT CONDITION. CLAIMANT R QU ST D TH STAT ACCI
D NT INSURANC FUND TO VOLUNTARILY ACC PT HIS CLAIM BUT IT R FUS D TO
DO SO.

The fund w s furnished  copy of cl im nt's request, together
WITH TH M DICAL INFORMATION ATTACH D TH R TO, AND, ON MAY 2 7 , 1 976
TH FUND R SPOND D THAT IT WOULD NOT CONSID R R OP NING CLAIMANT S
CLAIM ON OWN MOTION AS IT DID NOT F  L THAT HIS PR S NT CONDITION FOR
WHICH H IS B ING TR AT D IS TH R SULT OF TH INDUSTRIAL INJURY SUF
F R D ON APRIL 11, 1968.

The evide ce before the board, at the prese t time, is  ot
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FOR IT TO DETERMINE THE MERITS OF THE REQUEST TO REOPEN THE 
196 8 CLAIM• THEREFORE, THE MATTER IS REFERRED TO THE HEARINGS DIVI
SION, WITH INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE 
OF WHETHER CLAIMANT HAS AGGRAVATED HIS 196 8 INJURY AND IS ENTITLED TO 
FURTHER MEDICAL CARE AND TREATMENT, AND TIME LOSS BENEFITS AS A RE
SULT THEREOF• UPON CONCLUSION OF THE HEARING, THE REFEREE SHALL CAUSE 
THE TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE 
BOARD WITH HIS RECOMMENDATIONS 0 

WCB CASE NO. 69-394 

BURTON P,. ELLIOTT, CLAIMANT 
KE 1TH SKELTON, CLAIMANT'S ATTY 0 

BOB JOSEPH, DEFENSE ATTY 0 

OWN MOTION ORDER 

JUNE 11, 1976 

ON FEBRUARY 19 1 1 975 CLAIMANT, THROUGH HIS ATTORNEY, REQUESTED 
THE BOARD TO EXERCISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 
656.278 AND R_EOPEN HIS CLAIM• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JULY 1 6 1 196 7• WHILE 
WORKING FOR WEYERHAEUSER COMPANY, HIS CLAIM WAS CLOSED ON NOVEMBER 
2 7 1 196 7 AND HIS FIVE YEAR AGGRAVATION PERIOD HAS EXPIRED 0 

CLAIMANT'S REQUEST WAS SUPPORTED BY FOUR MEDICAL REPORTS, 
THE MOST RECENT WAS DR 0 BERNHOFT' S 1 BASED ON HIS EXAMINATION OF 
CLAIMANT ON JULY 19 1 1974 0 WEYERHAEUSER COMPANY, IN OPPOSITION TO 
THE REQUEST, FURNISHED MEDICAL REPORTS FROM DR 0 SCHULER AND DR 0 BEERS, 
THE LATTER HAD EXAMINED CLAIMANT ON APRIL 25 1 1975 0 

THE BOARD, AFTER CONSIDERING THE MEDICAL EVIDENCE SUBMITTED BY 
BOTH PARTIES, CONCLUDES THAT THE MOST RECENT MEDICAL DOCUMENTATION 
DOES NOT JUSTIFY A REOPENING OF CLAIMANT'S CLAIM AT THIS TIME 0 

ORDER 

THE MOTION TO REOPEN CLAIMANT'S CLAIM UNDER THE PROVISIONS OF 
ORS 656.278 IS HEREBY DENIED• 

WCB CASE NO. 74-4606 

ALFREIDA JOHNSON, CLAIMANT 
WILLARD K 0 CAREY, CLAIMANT'S ATTY 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 11, 1976 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF HER CLAIM 0 

PRIOR TO THE HEARING THE FUND RAISED THE ISSUE OF TIMELINESS AND CLAIM
ANT WAS ALLOWED TO RESPOND THERETO BY BRIEF 0 

CLAIMANT, WHO WAS 6 3 YEARS OLD AT THE TIME OF THE HEARING, WAS 
EMPLOYED AS AN ELEVATOR OPERATOR AT THE SACAJAWEA ANNEX IN LA GRANDE 
FROM OCTOBER, I 9 6 8 UNTIL MARCH, 197 3 • THE ELEVATOR HAD TWO SLIDING 
DOORS, AN INSIDE CAGE TYPE AND AN OUTSIDE SOLID PANEL, BOTH WERE OPER
ATED MANUALLY WITH THE LEFT HAND - THE ELEVATOR WAS OPERATED BY PUSH 
BUTTONS 0 THE PANEL DOOR WAS DIFFICULT TO OPERATE. CLAIMANT'S DUTIES 

-196 -
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SUFFICI NT FOR IT TO D T RMIN TH M RITS OF TH R QU ST TO R OP N TH 
1 9 6 8 CLAIM. TH R FOR , TH MATT R IS R F RR D TO TH H ARINGS DIVI
SION, WITH INSTRUCTIONS TO HOLD A H ARING AND TAK  VID NC ON TH ISSU 
OF WH TH R CLAIMANT HAS AGGRAVAT D HIS 1 96 8 INJURY AND IS  NTITL D TO
FURTH R M DICAL CAR AND TR ATM NT, AND TIM LOSS B N FITS AS A R 
SULT TH R OF. UPON CONCLUSION OF TH H ARING, TH R F R  SHALL CAUS 
TH TRANSCRIPT OF TH PROC  DINGS TO B PR PAR D AND SUBMITT D TO TH 
BOARD WITH HIS R COMM NDATIONS.

WCB CA E NO. 69-394 JUNE 11, 1976

BURTON A. ELLIOTT, CLAIMANT
K ITH SK LTON, CLAIMANT1 S ATTY.
BOB JOS PH, D F NS ATTY.
OWN MOTION ORD R

On F BRUARY 19, 1975 CLAIMANT, THROUGH HIS ATTORN Y, R QU ST D
TH BOARD TO  X RCIS ITS OWN MOTION JURISDICTION PURSUANT TO ORS
656.278 AND R OP N HIS CLAIM.

Claima t suffered a compe sable i jury o july 16, i 9 6 7- while
WORKING FOR W Y RHA US R COMPANY, HIS CLAIM WAS CLOS D ON NOV MB R
2 7 , 1 9 6 7 AND HIS FIV Y AR AGGRAVATION P RIOD HAS  XPIR D.

Claima t's request was supported by four medical reports,
TH MOST R C NT WAS DR. B RNHOFT* S, BAS D ON HIS  XAMINATION OF
CLAIMANT ON JULY 1 9 , 1 9 74 . W Y RHA US R COMPANY, IN OPPOSITION TO
TH R QU ST, FURNISH D M DICAL R PORTS FROM DR, SCHUL R AND DR. B  RS,
TH LATT R HAD  XAMIN D CLAIMANT ON APRIL 2 5 , 1 9 7 5 .

The board, after cons der ng the M DICAL ev dence subm tted by

BOTH PARTI S, CONCLUD S THAT TH MOST R C NT M DICAL DOCUM NTATION
DO S NOT JUSTIFY A R OP NING OF CLAIMANT'S CLAIM AT THIS TIM .

ORDER
The motio to reope claima t's claim u der the provisio s of

ORS 6 5 6.2 7 8 IS HEREBY DENIED.

WCB CA E NO. 74-4606 JUNE 11, 1976

ALFREIDA JOHN ON, CLAIMANT
WILLARD K. CAREY, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

The claima t seeks board review of the referee’s order which
AFFIRM D TH STAT ACCID NT INSURANC FUND S D NIAL OF H R CLAIM.
PRIOR TO TH H ARING TH FUND RAIS D TH ISSU OF TIM LIN SS AND CLAIM
ANT WAS ALLOW D TO R SPOND TH R TO BY BRI F.

Claima t, who was 6 3 years old at the time of the heari g, was
 MPLOY D AS AN  L VATOR OP RATOR AT TH SACAJAW A ANN X IN LA GRAND 
FROM OCTOB R, 1 9 6 8 UNTIL MARCH, 1 9 73 . TH  L VATOR HAD TWO SLIDING
DOORS, AN INSID CAG TYP AND AN OUTSID SOLID PAN L, BOTH W R OP R
AT D MANUALLY WITH TH L FT HAND TH  L VATOR WAS OP RAT D BY PUSH
BUTTONS. TH PAN L DOOR WAS DIFFICULT TO OP RAT . CLAIMANT S DUTI S
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DELIVERING THE MAIL TWICE A DAV, SHE HAD TO STOOP OVER TO PUT 

THE MAIL UNDER EACH TENANT• S DOOR. SOON AFTER SHE WAS EMPLOYED CLAIM
ANT BEGAN GETTING HEADACHES EACH DAV, FIRST, AFTER THE MAIL DELIVERY 

IN THE MORNING AND AGAIN FOLLOW I NG THE AFTERNOON DELIVERY• IN THE 
BEGINNING THEY WERE NOT SEVERE, BUT BY 197 0 SHE SOUGHT TREATMENT FROM 
HER FAMILY· DOCTOR AND THE PAIN BECAME SO INTENSE THAT SHE FINALLY QUIT 
IN MARCH, t 9 7 3 • 

CLAIMANT• S FAMILY DOCTOR 9 DR• ALLEN 9 THOUGHT CLAIMANT HAD 
ARTHRITIS - HOWEVER 9 IN NOVEMBER, 1973 HE SENT HER TO BOISE TO BE 
EXAMlNED BY DR 0 o• BRIEN WH0 1 IN A LETTER DATED NOVEMBER t 3 • t 9 7 3 t 

ADVISED DR• ALLEN THAT HIS DIAGNOSIS WOULD BE - w GREATER OCCIPITAL 
NEURITIS CAUSED BY AT LEAST IN PART SPASMS OF THAT TRAPEZIUS MUSCLE 0 

THIS WOULD BE AN OCCUPATIONAL ILLNESS SINCE MRS• JOHNSON WAS EMPLOYED 
AS AN ELEVATOR OPERATION ( SIC) AND CONSTANTLY USED THAT TRAPEZIUS 
OPENING AND CLOSlNG THAT ELEVATOR DOOR.• 

THE RECORD IS SOMEWHAT COMPLICATED BY THE PRESENCE OF THREE 
FORM 801 w S - ONE HAS THE TOP PORTION COMPLETED IN THE CLAIMANT• S 

HANDWRITING BUT DOES NOT HAVE A DATE AFFIXED THERET00 ONE HAS THE 
BOTTOM PORTION SIGNED BY THE EMPLOYER WITH A DATE OF OCTOBER 4, 1974 • 
ONE IS FULLY COMPLETED WITH A SIGNATURE OF CLAIMANT, THE DATE AFTER 
HER SIGNATURE IS DECEMBER 1 4 1 t 9 7 4 1 THE BOTTOM PART IS SIGNED BY THE 

EMPLOYER AND THE DATE OF HIS SIGNATURE IS DECEMBER 1 6 t 197 4 • THIS 
LAST REPORT INDICATES THEREON THAT EMPLOYEE QUIT ON DOCTOR• S ADVICE 

THAT HER JOB WAS IRRITATING HER CONDITION WHICH WAS PAIN IN THE BACK 
AND LEGSe THE FIRST REPORT CONTAINS THIS STATEMENT IN THE CLAIMANT• S 
HANDWRITING - w WHlLE I WAS EMPLOYED TO OPERATE ELEVATOR BY PULLING 
HEAVY DOOR WITH LEFT ARM PERIOD OF OVER FOUR YEARS PLUS FIVE MONTHS 
PLEASE SEE ATTACHED DOCTORS REPORT•• NO DOCTOR• S REPORT WAS ATTACHED 
AND IT IS IMPOSSIBLE TO DETERMINE TO WHICH, IF ANY, DOCTOR• S REPORT 

CLAIMANT WAS REFERRING, AT THAT TIME, INASMUCH AS THE 8 0 1 WAS UN
DATED, ALTHOUGH THE ORIGINAL INDICATES THAT IT WAS RECEIVED BY THE 

FUND SEPTEMBER 25 t 1 974 • 

THE FUND CONTENDS THAT CLAIMANT HAD KNOWLEDGE AND UNDERSTOOD 
THAT HER JOB WAS THE BASIS OF HER DISABLING CONDITION WHEN SHE QUIT IN 

MARCH, 1973 AND SHE DID NOT FILE HER CLAIM UNTIL ~OME ONE AND A HALF 
YEARS THEREAFTER AND, THEREFORE, HER CLAIM WAS NOT TIMELY UNDER THE 
PROVISIONS OF ORS 656.807. 

CLAIMANT TESTIFIED THAT SHE THOUGHT HER WORK MUST HAVE CAUSED 
HER HEADACHES AND THE EVIDENCE INDICATED THAT DR 0 ALLEN HAD BEEN 

TREATING HER FOR NECK, BACK, SHOULDER AND LEG PAINS SINCE 1 967 - THE 
FULLY COMPLETED 801 INDICATED THAT CLAIMANT QUIT HER JOB ON THE AD
VICE OF HER DOCTOR THAT THE JOB WAS IRRITATING HER BACK AND LEG PAIN 9 

THE EMPLOYER TESTIFIED THAT CLAIMANT HAD COMPLAINED OF ACHING 

LEGS BECAUSE OF BEING ON HER FEET ALL DAY BUT DID NOT RECALL CLAIMANT 
COMPLAINING OF HEADACHES NOR DID SHE DISCUSS HER PROBLEM AT ANY TIME 

WITH HIM DURING 1973• 

IN ADDITION TO THE TREATMENT RECEIVED BY HER FAMILY DOCTOR, 
CLAIMANT WAS ALSO TREATED BY SEVERAL ORTHOPEDISTS, NEUROLOGISTS AND 
A VASCULAR SURGEON - SHE HAD A BRAIN SCAN AND A MYELOGRAM IN JANUARY, 
19750 ON JANUARY za, 1975 SHE UNDERWENT LEFT GREATER OCCIPITAL NERVE 
SURGERY WHICH AFFORDED CLAIMANT COMPLETE RELIEF FROM PAIN ON THE 
LEFT GREATER OCCIPITAL REGION AND ON THE LEFT SIDE OF THE NECK BUT SHE 
STILL HAS PAIN IN THE PARIETAL REGION AND ALSO CONSIDERABLE SENSITIVITY 
IN THE SCALP IN THAT REGION WHICH IS AFFECTED BY TENSIUN AND INCREASED 

ACTIVITY. 

THE REFEREE FOUND THAT CLAIMANT BELIEVED THAT HER JOB HAD CAUSED 

HER PROBLEMS AND THAT SHE HAD DISCUSSED THESE PROBLEMS WITH DR, ALLEN 

-1 9 7 -

INCLUD D D LIV RING TH MAIL TWIC A DAY, SH HAD TO STOOP OV R TO PUT
TH MAIL UND R  ACH T NANT1 S DOOR. SOON AFT R SH WAS  MPLOY D CLAIM
ANT B GAN G TTING H ADACH S  ACH DAY, FIRST, AFT R TH MAIL D LIV RY
IN TH MORNING AND AGAIN FOLLOWING TH AFT RNOON D LIV RY. IN TH 
B GINNING TH Y W R NOT S V R , BUT BY 1 9 7 0 SH SOUGHT TR ATM NT FROM
H R FAMILY DOCTOR AND TH PAIN B CAM SO INT NS THAT SH FINALLY QUIT
IN MARCH, 1 9 7 3 .

Claima t's family doctor, dr. alle , thought claima t had

ARTHRITIS HOW V R, IN NOV MB R, 1 97 3 H S NT H R TO BOIS TO B 
 XAMIN D BY DR. O BRI N WHO, IN A L TT R DAT D NOV MB R 1 3 , 1 97 3 ,
ADVIS D DR. ALL N THAT HIS DIAGNOSIS WOULD B 'GR AT R OCCIPITAL
N URITIS CAUS D BY AT L AST IN PART SPASMS OF THAT TRAP ZIUS MUSCL .
THIS WOULD B AN OCCUPATIONAL ILLN SS SINC MRS. JOHNSON WAS  MPLOY D
AS AN  L VATOR OP RATION (SIC) AND CONSTANTLY US D THAT TRAP ZIUS
OP NING AND CLOSING THAT  L VATOR DOOR.

The record is somewhat complicated by the prese ce of three
FORM 801 TS ON HAS TH TOP PORTION COMPL T D IN TH CLAIMANT S
HANDWRITING BUT DO S NOT HAV A DAT AFFIX D TH R TO. ON HAS TH 
BOTTOM PORTION SIGN D BY TH  MPLOY R WITH A DAT OF OCTOB R 4, 1 9 74 .
ON IS FULLY COMPL T D WITH A SIGNATUR OF CLAIMANT, TH DAT AFT R
H R SIGNATUR IS D C MB R 1 4 , 1 9 74 , TH BOTTOM PART IS SIGN D BY TH 
 MPLOY R AND TH DAT OF HIS SIGNATUR IS D C MB R 1 6 , 1 974 . THIS
LAST R PORT INDICAT S TH R ON THAT  MPLOY  QUIT ON DOCTOR S ADVIC 
THAT H R JOB WAS IRRITATING H R CONDITION WHICH WAS PAIN IN TH BACK
AND L GS. TH FIRST R PORT CONTAINS THIS STAT M NT IN TH CLAIMANT S
HANDWRITING 'WHIL I WAS  MPLOY D TO OP RAT  L VATOR BY PULLING
H AVY DOOR WITH L FT ARM P RIOD OF OV R FOUR Y ARS PLUS FIV MONTHS
PL AS S  ATTACH D DOCTORS R PORT*. NO DOCTOR S R PORT WAS ATTACH D
AND IT IS IMPOSSIBL TO D T RMIN TO WHICH, IF ANY, DOCTOR S R PORT
CLAIMANT WAS R F RRING, AT THAT TIM , INASMUCH AS TH 80 1 WAS UN
DAT D, ALTHOUGH TH ORIGINAL INDICAT S THAT IT WAS R C IV D BY TH 
FUND S PT MB R 25 , 1 97 4 .

The FUND CONT NDS THAT CLAIMANT HAD KNOWL DG AND UND RSTOOD
THAT H R JOB WAS TH BASIS OF H R DISABLING CONDITION WH N SH QUIT IN
MARCH, 1 97 3 AND SH DID NOT FIL H R CLAIM UNTIL SOM ON AND A HALF
Y ARS TH R AFT R AND, TH R FOR , H R CLAIM WAS NOT TIM LY UND R TH 
PROVISIONS OF ORS 6 5 6 . 8 07 .

Cl im nt testified th t she thought her work must h ve c used
H R H ADACH S AND TH  VID NC INDICAT D THAT DR. ALL N HAD B  N
TR ATING H R FOR N CK, BACK, SHOULD R AND L G PAINS SINC 1 96 7 TH 
FULLY COMPL T D 801 INDICAT D THAT CLAIMANT QUIT H R JOB ON TH AD
VIC OF H R DOCTOR THAT TH JOB WAS IRRITATING H R BACK AND L G PAIN.

The employer test f ed that cla mant had COMPLAIN D of ach ng

L GS B CAUS OF B ING ON H R F  T ALL DAY BUT DID NOT R CALL CLAIMANT
COMPLAINING OF H ADACH S NOR DID SH DISCUSS H R PROBL M AT ANY TIM 
WITH HIM DURING 19 73 .

In ADDITION TO TH TR ATM NT R C IV D BY H R FAMILY DOCTOR,
CLAIMANT WAS ALSO TR AT D BY S V RAL ORTHOP DISTS, N UROLOGISTS AND
A VASCULAR SURG ON SH HAD A BRAIN SCAN AND A MY LOGRAM IN JANUARY,
1 97 5 . ON JANUARY 2 8 , 1 9 7 5 SH UND RW NT L FT GR AT R OCCIPITAL N RV 
SURG RY WHICH AFFORD D CLAIMANT COMPL T R LI F FROM PAIN ON TH 
L FT GR AT R OCCIPITAL R GION AND ON TH L FT SID OF TH N CK BUT SH 
STILL HAS PAIN IN TH PARI TAL R GION AND ALSO CONSID RABL S NSITIVITY
IN.TH SCALP IN THAT R GION WHICH IS AFF CT D BY T NSION AND INCR AS D
ACTIVITY.

The referee fou d that claima t believed that her job had caused

HER PROBLEMS AND THAT SHE HAD DISCUSSED THESE PROBLEMS WITH DR. ALLEN
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HAD ·INFORMED HER THAT HER WORK WAS TOO HEAVY F'OR HER ANO THAT SHE 
SHOULD QUIT. HE BELIEVED THAT CERTAIN MEDICAL EVIDENCE COULD LEAD ONE 
TO BELIEVE THAT CLAIMANT MIGHT HAVE BEEN TOTALLY DISABLED WHEN SHE 
LEFT HER WORK ON MARCH 13 1 1 973 BUT HE WAS UNABLE TO DETERMINE WHAT 
CAUSED THIS TOTAL DISABILITY• THE REFEREE FELT THE MEDICAL EVIDENCE 
WAS EQUIVOCAL AND THAT THE OCCUPATIONAL DISEASE ARGUMENT WAS NOT 
PERSUASIVE •. HE BELIEVED THAT THE CLAIMANT VISITED THE DIVISION OF VO
CATIONAL REHABILITATION AS A RESULT OF HER DISCUSSION WITH DR• o' BRIEN 
IN BOISE DURING NOVEMBER, 1973 ANO THAT, AT THAT TIME 1 A REASONABLE 
PERSON COULD CONCLUDE THAT CLAIMANT SHOULD HAVE KNOWN THAT DRe O'BRIEN 

SUGGESTED OCCUPATIONAL ILLNESS• CL.Al MANT STATED THAT MR Se HALL, 
WITH WHOM SHE SPOKE DURING HER VISIT AT THE DIVISION OF VOCATIONAL 
REHABILITATION INFORMED HER THAT SHE MIGHT HAVE AN OCCUPATIONAL ILLNESS• 

8ASED UPON THESE FINDINGS, THE REFEREE CONCLUDED THAT HE HAD 
NO ALTERNATIVE, UNDER THE PROVISIONS OF ORS 656 0 807(1) 1 BUT TO FIND 
THAT THE OCCUPATIONAL DISEASE CLAIM WAS VOID BECAUSE IT HAD NOT BEEN 
FILED WITHIN 1 8 0 DAYS FROM THE DATE CLAIMANT BECAME DISABLED OR WAS 
INFORMED THAT SHE COULD BE SUFFERING FROM AN OCCUPATIONAL DISEASE, 
WHICH DATE HE FOUND TO BE NOVEMBER, 1 973 • HE AFFIRMED THE DENIAL OF 
THE FUND 1 DATED DECEMBER 10 1 197 4 • 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE• THE 
MEDICAL EVIDENCE DOES INDICATE THAT CLAIMANT CLEARLY WAS SUFFERING 
FROM AN OCCUPATIONAL DISEASE• HOWEVER, THERE IS NOT A SCINTILLA OF 
EVIDENCE IN THE RECORD TO INDICATE. THAT CLAIMANT WAS EVER INFORMED BY 
A PHYSICIAN THAT SHE WAS SUFFERING FROM AN OCCUPATIONAL DISEASE 
(UNDERSCORED)• DR• O'BRIEN INFo'RMED DR, ALLEN THAT, IN HIS OPINION, 
CLAIMANT WAS SUFFERING FROM A OCCIPITAL NEURITIS AND THAT THIS WOULD 
BE AN OCCUPATIONAL ILLNESS, HOWEVER, CLAIMANT WAS NOT SO INFORMED BY 
DR 0 o' BRIEN NOR WAS SHE EVEN AWARE OF THIS REPORT UNTIL HER ATTENTION 
WAS CALLED TO IT BY MRS, HALL AT A MUCH LATER DATEe 

WHEN CLAIMANT QUIT WORKING IN MARCH, 1973 1T wAs, ACCORDING i-o 
CLAIMANT'S TESTIMONY, BECAUSE DR• ALLEN HAD INDICATED THAT THE WORK 
WAS TOO HEAVY FOR HER ANO THAT SHE WOULD BE BETTER OFF NOT WORKING• 
THEREFORE, AL.THOUGH CLAIMANT WAS INFORMED BY DR• ALLEN THAT THERE 
WAS A RELATIONSHIP BETWEEN HER WORK AND HER PHYSICAL DIFFICULTIES, 
NEVERTHELESS, NO EVIDENCE IN THE RECORD INDICATES THAT ANY DOCTOR AT 
ANY TIME PRIOR TO HER FILING A CLAIM, SPECIFICALLY TOLD HER, SIMPLY 
AND DIRECTLY, THAT HER CONDITION AROSE OUT OF HER EMPLOYMENT OR ANY
THING CLEARLY TO THAT EFFECT. 

THE BOARD FEELS THAT THE FACTS IN THIS CASE ARE VERY SIMILAR TO 
THOSE IN TEMPLETON V 0 POPE TALBOT, INC• ( UNDERSCORED) 1 7 OR APP I 1 9 • 
IN THAT CASE CLAIMANT HAD DIFFICULTIES WITH HIS NECK AND SHOULDER FOR 
ABOUT TWO YEARS PRIOR TO THE TIME HE FIL.ED HIS OCCUPATIONAL DISEASE, 
ALSO DURING THIS PERIOD HE HAD BEEN TOLD BY DOCTORS THAT THERE WAS A 
RELATIONSHIP BETWEEN HIS WORK AND HIS PHYSICAL DIFFICULTIES BUT NO 
DOCTOR AT ANY TIME PRIOR TO THE FILING OF HIS CLAIM, SPECIFICALLY TOLD 
HIM, SIMPLY AND DIRECTLY, THAT. THIS CONDITION AROSE OUT OF HIS EMPLOY
MENT OR ANYTHING CLEARLY TO THAT EFFECT• THE COURT HELD THAT THE 
STATEMENTS OF CLAIMANT'S DOCTORS MADE TO HIM WERE NOT SUFFICIENT TO 
MAKE THE LIMITATION STATUTE ( ORS 6 5 6 • 8 0 7 -1 -) COMMENCE TO RUN 0 THE 
COURT CITED A WASHINGTON SUPREME COURT DECISION WHICH STATED IN PART 

THAT EVEN WHEN SUCH A CAUSE OF ACTION EXISTS, THE STATUTE DELAYS THE 
RUNNING OF THE STATUTE OF LIMITATIONS UNTIL THE WORKMAN IS GIVEN NOTICE 
BY A DOCTOR THAT HIS DISABLING DISEASE IS OCCUPATIONAL IN ITS NATURE AND 
CAUSATION• IT IS NOT ENOUGH THAT THE WORKMAN FINDS THAT HE HAS A PAR
TICULAR DISEASE, THE RECORD MUST AFFIRMATIVELY SHOW THAT THE WORK
MAN WAS ADVISED FURTHER THAT THE DISEASE WAS CAUSED BY OR AROSE OUT 
OF HIS EMPLOYMENT• 

_, 9 8 -

WHO HAD INFORM D H R THAT H R WORK WAS TOO H AVY FOR H R AND THAT SH 
SHOULD QUIT. H B LI V D THAT C RTAIN M DICAL  VID NC COULD L AD ON 
TO B LI V THAT CLAIMANT MIGHT HAV B  N TOTALLY DISABL D WH N SH 
L FT H R WORK ON MARCH 1 3 , 1 973 BUT H WAS UNABL TO D T RMIN WHAT
CAUS D THIS TOTAL DISABILITY. TH R F R  F LT TH M DICAL  VID NC 
WAS  QUIVOCAL AND THAT TH OCCUPATIONAL DIS AS ARGUM NT WAS NOT
P RSUASIV . H B LI V D THAT TH CLAIMANT VISIT D TH DIVISION OF VO
CATIONAL R HABILITATION AS A R SULT OF H R DISCUSSION WITH DR. O'BRI N
IN BOIS DURING NOV MB R, 1 9 73 AND THAT, AT THAT TIM , A R ASONABL 
P RSON COULD CONCLUD THAT CLAIMANT SHOULD HAV KNOWN THAT DR. O'BRI N
SUGG ST D OCCUPATIONAL ILLN SS, CLAIMANT STAT D THAT MRS. HALL,
WITH WHOM SH SPOK DURING H R VISIT AT TH DIVISION OF VOCATIONAL
R HABILITATION INFORM D H R THAT SH MIGHT HAV AN OCCUPATIONAL ILLN SS.

B sed upon these findings, the referee concluded th t he h d
NO ALT RNATIV , UND R TH PROVISIONS OF ORS 6 5 6 . 8 07 ( 1 ) , BUT TO FIND
THAT TH OCCUPATIONAL DIS AS CLAIM WAS VOID B CAUS IT HAD NOT B  N
FIL D WITHIN 180 DAYS FROM TH DAT CLAIMANT B CAM DISABL D OR WAS
INFORM D THAT SH COULD B SUFF RING FROM AN OCCUPATIONAL DIS AS ,
WHICH DAT H FOUND TO B NOV MB R, 1 973 . H AFFIRM D TH D NIAL OF
TH FUND, DAT D D C MB R 1 0 , 1 97 4 .

The boar , on  e novo review,  isagrees with the referee, the

M DICAL  VID NC DO S INDICAT THAT CLAIMANT CL ARLY WAS SUFF RING
FROM AN OCCUPATIONAL DIS AS . HOW V R, TH R IS NOT A SCINTILLA OF
 VID NC IN TH R CORD TO INDICAT THAT CLAIMANT WAS  V R INFORM D BY
A PHYSICIAN THAT SH WAS SUFF RING FROM AN OCCUPATIONAL DIS AS 
(UND RSCOR D). DR. O'BRI N INFORM D DR. ALL N THAT, IN HIS OPINION,
CLAIMANT WAS SUFF RING FROM A OCCIPITAL N URITIS AND THAT THIS WOULD
B AN OCCUPATIONAL ILLN SS, HOW V R, CLAIMANT WAS NOT SO INFORM D BY
DR. O'BRI N NOR WAS SH  V N AWAR OF THIS R PORT UNTIL H R ATT NTION
WAS CALL D TO IT BY MRS. HALL AT A MUCH LAT R DAT .

Whe claima t quit worki g i march, 1973 it was, accordi g to
cla mant s T STIMONY, B CAUS DR. ALL N HAD INDICAT D THAT TH WORK
WAS TOO H AVY FOR H R AND THAT SH WOULD B B TT R OFF NOT WORKING.
TH R FOR , ALTHOUGH CLAIMANT WAS INFORM D BY DR. ALL N THAT TH R 
WAS A R LATIONSHIP B TW  N H R WORK AND H R PHYSICAL DIFFICULTI S,
N V RTH L SS, NO  VID NC IN TH R CORD INDICAT S THAT ANY DOCTOR AT
ANY TIM PRIOR TO H R FILING A CLAIM, SP CIFICALLY TOLD H R, SIMPLY
AND DIR CTLY, THAT H R CONDITION AROS OUT OF H R  MPLOYM NT OR ANY
THING CL ARLY TO THAT  FF CT.

The board feels that the facts i this case are very similar to

THOS IN T MPL TON V. POP TALBOT, INC. (UND RSCOR D), 7 OR APP 119.
IN THAT CAS CLAIMANT HAD DIFFICULTI S WITH HIS N CK AND SHOULD R FOR
ABOUT TWO Y ARS PRIOR TO TH TIM H FIL D HIS OCCUPATIONAL DIS AS ,
ALSO DURING THIS P RIOD H HAD B  N TOLD BY DOCTORS THAT TH R WAS A
R LATIONSHIP B TW  N HIS WORK AND HIS PHYSICAL DIFFICULTI S BUT NO
DOCTOR AT ANY TIM PRIOR TO TH FILING OF HIS CLAIM, SP CIFICALLY TOLD
HIM, SIMPLY AND DIR CTLY, THAT THIS CONDITION AROS OUT OF HIS  MPLOY
M NT OR ANYTHING CL ARLY TO THAT  FF CT. TH COURT H LD THAT TH 
STAT M NTS OF CLAIMANT'S DOCTORS MAD TO HIM W R NOT SUFFICI NT TO
MAK TH LIMITATION STATUT (ORS 6 5 6 . 8 0 7 -1 -) COMM NC TO RUN. TH 
COURT CIT D A WASHINGTON SUPR M COURT D CISION WHICH STAT D IN PART
THAT  V N WH N SUCH A CAUS OF ACTION  XISTS, TH STATUT D LAYS TH 
RUNNING OF TH STATUT OF LIMITATIONS UNTIL TH WORKMAN IS GIV N NOTIC 
BY A DOCTOR THAT HIS DISABLING DIS AS IS OCCUPATIONAL IN ITS NATUR AND
CAUSATION. IT IS NOT  NOUGH THAT TH WORKMAN FINDS THAT H HAS A PAR
TICULAR DIS AS , TH R CORD MUST AFFIRMATIV LY SHOW THAT TH WORK
MAN WAS ADVIS D FURTH R THAT TH DIS AS WAS CAUS D BY OR AROS OUT
OF HIS  MPLOYM NT.

19 8
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BOARD CONCLUDES THAT, IN THE CASE PRESENTLY BEFORE IT, 
CLAIMANT WAS NOT, AND STILL HAS NOT BEEN, ADVISED BY ANY PHYSICIAN 

THAT SHE IS SUFFERING FROM AN OCCUPATIONAL DISEASE AND 1 THEREFORE, 
CLAIMANT" S CLAIM WAS Tl MELY FILED UNDER THE PROVISIONS OF ORS 6 5 6 • 8 0 7 ( 1) 

AND THE DENIAL BY THE FUND WAS IMPRO_PER. HAVING SO CONCLUDED, THE 
BOARD WILL NOT RULE ON THE ALTERNATIVE REQUEST THAT THE MATTER BE 
REMANDED TO THE REFEREE FOR THE TAKING OF FURTHER TESTIMONY ON THE 
ISSUE OF TIMELINESS• 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 18 1 197 5 IS REVERSE De 

CLAIMANT'S CLAIM FOR AN OCCUPATIONAL DISEASE IS REMANDED TO 
THE STATE ACCIDENT INSURANCE FUND FOR THE ACCEPTANCE AND PAYMENT OF 
COMPENSATION, AS PROVIDED BY LAW, COMMENCING MARCH 13 1 1 973 AND 

UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 656 0 268• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE FOR 
HIS SERVICES AT THE HEAR ING BEFORE THE REFEREE THE SUM OF 1 1 0 0 0 DOL
LARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE FOR 
HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW. THE SUM OF 4 00 DOL

LARS,. PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

WCB CASE NO. 76-715 

WALLACE PUZIO, CLAIMANT 
ALLAN COONS 1 CLAIMANT'S ATTY• 

KEITH SKELTON, DEFENSE ATTY0 

OWN MOTION ORDER REMANDING FOR HEARING 

JUNE 11, 1976 

IN 195 9 1 WHILE IN THE EMPLOY OF MATRON PLYWOOD, INSURED BY THE 
STATE ACCIDENT INSURANCE FUND, CLAIMANT SUFFEREt;> A COMPENSABLE INDUS
TRIAL INJURY TO HIS RIGHT SHOULDER• THE CLAIM WAS ULTIMATELY CLOSED 

WITH AN AWARD FOR PERMANENT DISABILITY• CLAIMANT'S FIVE YEAR AGGRA

VATION PERIOD HAS EXPIRED. 

0N FEBRUARY 9 1 197 6 CLAIMANT REQUESTED A HEARING ON AN ALLEGED 
INDUSTRIAL INJURY SUFFERED JUNE 12 1 197 5 WHILE IN THE EMPLOY OF LANE 
PLYWOOD, INSURED BY LIBERTY MUTUAL• 

0N MARCH 23 1 1 976 LIBERTY MUTUAL REQUESTED THE BOARD TO EXER
CISE ITS OWN MOTION JURJ SDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 AND REOPEN 

CLAIMANT'S 195 9 CLAIM, CONTENDING CLAIMANT'S PRESENT CONDITION WAS 
AN AGGRAVATION OF THE 1959 INJURY FOR WHICH THE FUND WAS LIABLE RATHER 

THAN A NEW INJURY FOR WHICH IT WOULD BE LIABLE. 

THE EVIDENCE BEFORE THE BOARD, AT THE PRESENT TIME, IS NOT 
SUFFICIENT FOR IT TO DETERMINE THE MERITS OF THE REQUEST TO REOPEN 
THE 1 959 CLAIM UNDER ITS OWN MOTION JURISDICTION• TO AFFORD ALL PAR
TIES CONCERNED THE OPPORTUNITY OF MEETING THE ISSUE OF WHETHER CLAIM

ANT HAS SUFFERED AN AGGRAVATION OF HIS 1959 INDUSTRIAL INJURY OR A NEW 

INJURY AS A RESULT OF THE INCIDENT OF JUNE 12 0 1 975 THE STATE ACCIDENT 

INSURANCE FUND IS HEREBY MADE A PARTY DEFENDANT AND THE MATTER IS 

REFERRED TO THE HEARINGS DIVISION WITH INSTRUCTIONS TO HOLD A HEARING 

AND RECEIVE EVIDENCE ON THIS ISSUE 0 UPON CONCLUSION OF THE HEARING, 

IF THE REFEREE FINDS THAT CLAIMANT HAS SUFFERED AN AGGRAVATION OF HIS 

1959 INJURY, HE SHALL CAUSE A TRANSCRIPT OF THE PROCEEDINGS TO BE PRE

PARED AND SUBMITTED TO THE BOARD WITH HIS RECOMMENDATIONS - HOWEVER, 

IF HE FINDS CLAIMANT SUFFERED A NEW INJURY ON JUNE 12 • 1 975 • HE SHALL 

ENTER A FINAL AND APPEALABLE ORDER THEREON. 

-1'9 9 -

The board co cludes that, i the case prese tly before it,
CLAIMANT WAS NOT, AND STILL HAS NOT B  N, ADVIS D BY ANY PHYSICIAN
THAT SH IS SUFF RING FROM AN OCCUPATIONAL DIS AS AND, TH R FOR ,
CLAIMANT1 S CLAIM WAS TIM LY FIL D UND R TH PROVISIONS OF ORS 656.807(1 )
AND TH D NIAL BY TH FUND WAS IMPROP R. HAVING SO CONCLUD D, TH 
BOARD WILL NOT RUL ON TH ALT RNATIV R QU ST THAT TH MATT R B 
R MAND D TO TH R F R  FOR TH TAKING OF FURTH R T STIMONY ON TH 
ISSU OF TIM LIN SS.

ORDER
The order of the referee dated November is, 1975 is reversed.

Claima t's claim for a occupatio al disease is rema ded to

TH STAT ACCID NT INSURANC FUND FOR TH ACC PTANC AND PAYM NT OF
COMP NSATION, AS PROVID D BY LAW, COMM NCING MARCH 1 3 , 1 9 73 AND
UNTIL TH CLAIM IS CLOS D PURSUANT TO ORS 6 5 6 . 2 6 8 .

Claima t’s cou sel is awarded as a reaso able attor ey fee for

HIS SERVICES AT THE HEARING BEFORE THE REFEREE THE SUM OF 1 , 0 0 0 DOL
LARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

Claima t's cou sel is awarded as a reaso able attor ey fee for

HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W TH SUM OF 4 00 DOL
LARS, PAYABL BY TH STAT ACCID NT INSURANC FUND,

WCB CA E NO. 76-715 JUNE 11, 1976

WALLACE PUZIO, CLAIMANT
ALLAN COONS, CLAIMANT'S ATTY,
K ITH SK LTON, D F NS ATTY.
OWN MOTION ORD R R MANDING FOR H ARING

In 1 9 5 9 , WHIL IN TH  MPLOY OF MATRON PLYWOOD, INSUR D BY TH 
STAT ACCID NT INSURANC FUND, CLAIMANT SUFF R D A COMP NSABL INDUS
TRIAL INJURY TO HIS RIGHT SHOULD R. TH CLAIM WAS ULTIMAT LY CLOS D
WITH AN AWARD FOR P RMAN NT DISABILITY. CLAIMANT'S FIV Y AR AGGRA
VATION P RIOD HAS  XPIR D.

On F BRUARY 9 , 1 9 7 6 CLAIMANT R QU ST D A H ARING ON AN ALL G D
INDUSTRIAL INJURY SUFF R D JUN 1 2 , 1 9 7 5 WHIL IN TH  MPLOY OF LAN 
PLYWOOD, INSUR D BY LIB RTY MUTUAL.

On MARCH 2 3 , 1 9 76 LIB RTY MUTUAL R QU ST D TH BOARD TO  X R
CIS ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 . 2 7 8 AND R OP N
CLAIMANT'S 1 9 5 9 CLAIM, CONT NDING CLAIMANT'S PR S NT CONDITION WAS
AN AGGRAVATION OF TH 1 95 9 INJURY FOR WHICH TH FUND WAS LIABL RATH R
THAN A N W INJURY FOR WHICH IT WOULD B LIABL .

The  VID NC B FOR TH BOARD, AT TH PR S NT TIM , IS NOT
SUFFICI NT FOR IT TO D T RMIN TH M RITS OF TH R QU ST TO R OP N
TH 1 9 5 9 CLAIM UND R ITS OWN MOTION JURISDICTION. TO AFFORD ALL PAR
TI S CONC RN D TH OPPORTUNITY OF M  TING TH ISSU OF WH TH R CLAIM
ANT HAS SUFF R D AN AGGRAVATION OF HIS 1 9 59 INDUSTRIAL INJURY OR A N W
INJURY AS A R SULT OF TH INCID NT OF JUN 1 2 , 1 9 7 5 TH STAT ACCID NT
INSURANC FUND IS H R BY MAD A PARTY D F NDANT AND TH MATT R IS
R F RR D TO TH H ARINGS DIVISION WITH INSTRUCTIONS TO HOLD A H ARING
AND R C IV  VID NC ON THIS ISSU . UPON CONCLUSION OF TH H ARING,
IF TH R F R  FINDS THAT CLAIMANT HAS SUFF R D AN AGGRAVATION OF HIS
1 9 5 9 INJURY, H SHALL CAUS A TRANSCRIPT OF TH PROC  DINGS TO B PR 
PAR D AND SUBMITT D TO TH BOARD WITH HIS R COMM NDATIONS HOW V R,
IF H FINDS CLAIMANT SUFF R D A N W INJURY ON JUN 1 2 , 1 97 5 , H SHALL
 NT R A FINAL AND APP ALABL ORD R TH R ON.

T9 9
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NO. 853-116218 JUNE 11, 1976 

EUGENE SPARKS, CLAIMANT 
OWN MOTION DETERMINATION 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JANUARY 1 3 t 1 9 6 7, HIS 

CLAIM WAS FIRST CLOSED BY A DETERMINATION ORDER MAILED MARCH 5, 1 968 

WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY 

ONLY. CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED• 

THE CLAIM WAS REOPENED AND CLAIMANT UNDERWENT A LAMINECTOMY 

AND FUSION AT THE LS -SI LEVEL ON JANUARY 1 4, 197 2 • ON DECEMBER 2 6 1 

1968 A SECOND DETERMINATION ORDER AWARDED CLAIMANT 1 0 PER CENT LOSS 

OF AN ARM BY SEPARATION FOR UNSCHEDULED LOW BACK DISABILITY - ON 

AUGUST 29 1 1972 A THIRD DETERMINATION ORDER AWARDED CLAIMANT AN ADDI

TIONAL 2 5 PER CENT. 

0N MARCH 13, 1973 CLAIMANT CONSULTED HIS TREATING PHYSICIAN, 

DR. RAY GREWE, AND, BASED ON HIS REPORT, EMPLOYERS MUTUAL OF WAUSAU 

VOLUNTARILY REOPENED THE CLAIM 0 CLAIMANT HAS HAD THREE SUBSEQUENT 

PROCEDURES, ALL OF WHICH HAVE BEEN ONLY OF MINIMAL HELP IN ALLEVIATING 
HIS PAINFUL SYMPTOMS• 

0N DECEMBER 3 0, 1975 CLAIMANT WAS EXAMINED BY TWO ORTHOPEDIC 

SURGEONS AND ONE NEUROSURGEON, MEMBERS OF THE ORTHOPEDIC CONSUL

TANTS0 THE CONSENSUS WAS THAT CLAIMANT'S TOTAL LOSS OF FUNCTION, AT 

THAT TIME, WAS SEVERE, THEY DID NOT BELIEVE THAT CLAIMANT NEEDED ANY 

FURTHER SURGICAL TREATMENT BUT WOULD NEED SUPERVISION AND MEDICATION 

IN THE FUTURE - CLAIMANT COULD NOT RETURN TO HIS FORMER OCCUPATION 

NOR TO ANY OCCUPATION AND REFERRAL TO THE DEPARTMENT OF VOCATIONAL 

REHABILITATION WAS NOT INDICATED 0 

0N MARCH 12, 1 976 DR 0 GREWE, AFTER REVIEWING THE REPORT OF THE 

ORTHOPEDIC CONSULTANTS, STATED HE FELT THAT CLAIMANT COULD MAKE SOME 

DEFINITE GAINS IN HIS CONDITION AND 1 IN FACT, MIGHT BE REHABILITATED TO 

GAINFUL EMPLOYMENT IF HE HAD ADEQUATE PSYCHIATRIC THERAPY BUT BELIEVED 

CLAIMANT HAS PERMANENT TOTAL DISABILITY ON THE BASIS OF HIS INABILITY 

TO COPE WITH HIS PROBLEMS 0 

0N APR IL 2 0, I 9 7 6 THE CARRIER REQUESTED A DETERMINATION PUR

SUANT TO ORS 6 5 6 • 2 7 8 • THE EVALUATION DIVIS ION OF THE BOARD REC OM MENDED 

THAT CLAIMANT BE GRANTED COMPENSATION FOR TEMPORARY TOTAL DISABILITY 

FROM MARCH 1 3 1 I 9 7 3 THROUGH MARCH 1 2 0 I 9 7 6 AND THAT HJ:'. BE DECLARED 

PERMANENTLY AND TOTALLY DISABLED AS OF MARCH 1 3, 1976 • 

IT Is so ORD£ RED. 

WCB CASE NO. 75-3076 

PHILIP J. TURNER, CLAIMANT 
JOHN Lo JACOBSON, CLAIMANT'S ATTY. 

MARSHALL C• CHENEY, DEFENSE ATTY• 

REQUEST FOR REVIEW BY EMPLOYER 

CROSS REQUEST FOR REVIEW BY CLAIMANT 

JUNE 11, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 

WHICH AWARDED CLAIMANT 8 0 DEGREES FOR 2 5 PER CENT UNSCHEDULED LOW 

BACK DISABILITY, CONTENDING THAT THE AWARD IS GREATER THAN THE EVIDENCE 

-2 00 -

CLAIM NO. B53-116218 JUNE 11, 1976

EUGENE  PARK , CLAIMANT
OWN MOTION D T RMINATION

Claima t suffered a compe sable i jury o Ja uary 1 3 , 1 96 7 , his

CLAIM WAS FIRST CLOS D BY A D T RMINATION ORD R MAIL D MARCH 5 , 1968
WHICH AWARD D CLAIMANT COMP NSATION FOR T MPORARY TOTAL DISABILITY
ONLY. CLAIMANT'S AGGRAVATION RIGHTS HAV  XPIR D.

The claim was reope ed a d claima t u derwe t a lami ectomy

AND FUSION AT TH L5-S1 L V L ON JANUARY 14, 1972. ON D C MB R 26,
1 96 8 A S COND D T RMINATION ORD R AWARD D CLAIMANT 10 P R C NT LOSS
OF AN ARM BY S PARATION FOR UNSCH DUL D LOW BACK DISABILITY ON
AUGUST 29 , 1 9 7 2 A THIRD D T RMINATION ORD R AWARD D CLAIMANT AN ADDI
TIONAL 25 P R C NT.

On MARCH 1 3 , 1 9 73 CLAIMANT CONSULT D HIS TR ATING PHYSICIAN,

DR. RAY GR W , AND, BAS D ON HIS R PORT,  MPLOY RS MUTUAL OF WAUSAU
VOLUNTARILY R OP N D TH CLAIM. CLAIMANT HAS HAD THR  SUBS QU NT
PROC DUR S, ALL OF WHICH HAV B  N ONLY OF MINIMAL H LP IN ALL VIATING
HIS PAINFUL SYMPTOMS.

On D C MB R 3 0 , 1 97 5 CLAIMANT WAS  XAMIN D BY TWO ORTHOP DIC

SURG ONS AND ON N UROSURG ON, M MB RS OF TH ORTHOP DIC CONSUL
TANTS. TH CONS NSUS WAS THAT CLAIMANT S TOTAL LOSS OF FUNCTION, AT
THAT TIM , WAS S V R , TH Y DID NOT B LI V THAT CLAIMANT N  D D ANY
FURTH R SURGICAL TR ATM NT BUT WOULD N  D SUP RVISION AND M DICATION
IN TH FUTUR CLAIMANT COULD NOT R TURN TO HIS FORM R OCCUPATION
NOR TO ANY OCCUPATION AND R F RRAL TO TH D PARTM NT; OF VOCATIONAL
R HABILITATION WAS NOT INDICAT D.

On MARCH 1 2 , 1 9 76 DR. GR W , AFT R R VI WING TH R PORT OF TH 
ORTHOP DIC CONSULTANTS, STAT D H F LT THAT CLAIMANT COULD MAK SOM 
D FINIT GAINS IN HIS CONDITION AND, IN FACT, MIGHT B R HABILITAT D TO
GAINFUL  MPLOYM NT IF H HAD AD QUAT PSYCHIATRIC TH RAPY BUT B LI V D
CLAIMANT HAS P RMAN NT TOTAL DISABILITY ON TH BASIS OF HIS INABILITY
TO COP WITH HIS PROBL MS.

On APRIL 2 0 , 1 9 7 6 TH CARRI R R QU ST D A D T RMINATION PUR
SUANT TO ORS 6 5 6 . 2 7 8 . TH  VALUATION DIVISION OF TH BOARD R COMM ND D
THAT CLAIMANT B GRANT D COMP NSATION FOR T MPORARY TOTAL DISABILITY
FROM MARCH 1 3 , 1 9 7 3 THROUGH MARCH 12, 1976 AND THAT Hp B D CLAR D
P RMAN NTLY AND TOTALLY DISABL D AS OF MARCH 1 3 , 1 9 76 .

It IS SO ORD R D.

WCB CA E NO. 75-3076 JUNE 11, 1976

PHILIP J. TURNER, CLAIMANT
JOHN L. JACOBSON, CLAIMANT'S ATTY.
MARSHALL C. CH N Y, D F NS ATTY.
R QU ST FOR R VI W BY  MPLOY R
CROSS R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

The employer requests board review of the referee’s order

WHICH AWARD D CLAIMANT 80 D GR  S FOR 2 5 P R C NT UNSCH DUL D LOW
BACK DISABILITY, CONT NDING THAT TH AWARD IS GR AT R THAN TH  VID NC 

•2 00
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THE CLAIMANT ALSO SEEKS BOARD REVIEW OF THE REFEREE'S 
ORDER, CONTENDING HE SHOULD BE AWARDED I 6 0 DEGREES FOR 5 0 PER CENT 

UNSCHEDULED LOW BACK DISABILITY• 

CLAIMANT, A 23 YEAR OLD MILL EMPLOYEE, SUFFERED A COMPENSABLE 
BACK INJURY ON AUGUST 3 0, 1974 1 WHILE PULLING LUMBER ON THE GREEN 
CHAIN. HE WAS FIRST GIVEN CONSERVATIVE TREATMENT BY DR• MCKIM AND 
THEN RELEASED TO RETURN TO WORK - HOWEVER, DR• GERMAN, AN ORTHOPE
DIST, SUGGESTED THAT CLAIMANT SHOULD NOT AT THAT TIME DO ANY HEAVY 
WORK• HE WAS NOT A GOOD CANDIDATE FOR FUTURE MANUAL LABOR NOR COULD 

HE TOLERATE TRUCK DRIVING• DR, GERMAN FELT THAT CLAIMANT HAO A CON
GENITAL INSTABILITY OF HIS BACK WHICH WAS MADE SYMPTOMATIC BY THE 
INDUSTRIAL INJURY, 

CLAIMANT WAS RELEASED TO WORK ON APR IL 1 1 197 5 TO WORK NOT 
INVOLVING TRUCK DRIVING OR LIFTING WEIGHTS GREATER THAN 3 0 POUNDS -
HIS CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED APRIL 29, 1975 

WHEREBY CLAIMANT WAS AWARDED TIME LOSS ONL.Y1 • 

AFTER CLAIM CLOSURE CLAIMANT WAS EXAMINED BY DR• JOHNSON, AN 
ORTHOPEDIST IN BOISE, WHO DIAGNOSED LUMBAR INSTABILITY WITH NERVE 
IMPINGEMENT AND RECOMMENDED BACK FUSION SURGERY, HE STATED THAT 
EVEN WITH THE SURGERY CLAIMANT SHOULD NOT RETURN TO HEAVY WORK ANO 

HE CAUSALLY RELATED THE NEED FOR THIS SURGERY TO THE INDUSTRIAL INJURY• 

CLAIMANT IS PRESENTLY EMPLOYED BY ZAEL' S JEWEL.RV IN NAMPA, 
IDAHO AS A SAL.ES CLERK, HE EARNS APPROXIMATELY 8 0 0 DOLLARS A MONTH 
AND TESTIFIED THAT THE BENEFITS WERE 'PRETTY GOOD' AND HE WOULD LIKE 

TO STAY WITH IT AFTER HE FINISHES SCHOOL, CLAIMANT HAS COMPLETED 
TWO YEARS AT EASTERN OREGON COLLEGE AND PLANS TO RETURN TO SCHOOL, 
RECEIVE HIS DEGREE IN BVSINESS ADMINISTRATION AND CONTINUE IN THE 
JEWELRY BUSINESS• 

CLAIM~NT DENIES ANY PRIOR BACK PROBLEMS ALTHOUGH HE DID HAVE 
A CONGENITAL INSTABIL.ITY0 HIS WORK EXPERIENCE HAS INVOLVED HEAVY 

LABOR JOBS OF THE TYPE TO WHICH THE DOCTORS WHO HAVE EXAMINED AND-OR 
TREATED CLAIMANT RECOMMENDED THAT HE NOT RETURN. 

THE REFEREE FOUND THAT CLAIMANT HAD DECLINED TO HAVE THE RECOM
MENDED SURGERY BUT THAT THE REFUSAL WAS NOT UNREASONABLE, THE RECOM

MENDING DOCTOR STATED THAT 1 AT BEST, IT WOULD PROVIDE SYMPTOMATIC 
RELIEF BUT WOULD NOT ALLOW CLAIMANT TO RETURN TO HIS FORMER WORK, 

THE REFEREE FOUND THAT AS A RESULT OF THE INJURY CLAIMANT HAO 
SUFFERED A LOSS OF EARNING CAPACITY. THE FACTORS OF AGE, EDUCATION, 

WORK EXPERIENCE, POTENTIAL FOR WORK REHABILITATION AND PHYSICAL IM

PAIRMENT HAD TO BE CONSIDERED IN MEASURING CLAIMANT'S LOSS OF EARN
ING CAPACITY ANO IT WAS NECESSARY TO LOOK AT THE WHOLE BROAD EARNING 

CAPACITY PICTURE NOT JUST THE TEMPORARY DIFFERENCE IN 'BEFORE AND 
AFTER' WAGES 1 BECAUSE CLAIMANT COULD NO LONGER PERFORM HEAVY LABOR 

WORK HE HAO SUFFERED A SEVERE LOSS OF' WAGE EARNING CAPACITY 1 BUT, 
AFTER CONSIDERING CLAIMANT'S AGE, EDUCATION ANO POTENTIAL FOR FUTURE 
EARNING CAPACITY, ALL FAVORABLE TO CLAIMANT, _HE CONCLUDED THAT AN 
AWARD OF 2 5 PER CENT OF THE MAXIMUM ALLOWABLE WOULD ADEQUATELY 
COMPENSATE CLAIMANT 1 

THE BOARD, ON DE NOVO REVIEW, BELIEVES THAT AN AWARD OF 2 5 PER 
CENT IS NOT JUSTIFIED BECAUSE OF CL..AIMANT• S AGE ( HE 15 ONL..Y 2 3 YEARS 

OL.D), HIS PRIOR EDUCATION AND HIS EXCEEDINGLY HIGH POTENTIAL. FOR PRO
VIDING A GOOD LIVELIHOOD FOR HIMSELF ANO HIS FAMIL.V AFTER HE HAS FINISHED 

HiS SCHOOLING0 

EXAMINATION OF CASES PREVIOUSLY DECIDED BY THE BOARD INVOLVING 
YOUND EDUCATED CLAIMANTS WITH SIMILAR INJURIES REVEALS THAT SELDOM, 

-2 0 I -

JUSTIFI S. TH CLAIMANT ALSO S  KS BOARD R VI W OF TH R F R  'S
ORD R, CONT NDING H SHOULD B AWARD D 160 D GR  S FOR 50 P R C NT
UNSCH DUL D LOW BACK DISABILITY,

Claima t, a 23 year old mill employee, suffered a compe sable

BACK INJURY ON AUGUST 3 0 , 1 97 4 , WHIL PULLING LUMB R ON TH GR  N
CHAIN. H WAS FIRST GIV N CONS RVATIV TR ATM NT BY DR. MCKIM AND
TH N R L AS D TO R TURN TO WORK HOW V R, DR. G RMAN, AN ORTHOP 
DIST, SUGG ST D THAT CLAIMANT SHOULD NOT AT THAT TIM DO ANY H AVY
WORK. H WAS NOT A GOOD CANDIDAT FOR FUTUR MANUAL LABOR NOR COULD
H TOL RAT TRUCK DRIVING. DR. G RMAN F LT THAT CLAIMANT HAD A CON
G NITAL INSTABILITY OF HIS BACK WHICH WAS MAD SYMPTOMATIC BY TH 
INDUSTRIAL INJURY.

Claima t was released to work o april i , 1975 to work  ot

INVOLVING TRUCK DRIVING OR LIFTING W IGHTS GR AT R THAN 30 POUNDS
HIS CLAIM WAS CLOS D BY D T RMINATION ORD R MAIL D APRIL 2 9 , 1 9 7 5
WH R BY CLAIMANT WAS AWARD D TIM LOSS ONLY.

After cl im closure cl im nt w s ex mined by dr. Johnson,  n
ORTHOP DIST IN BOIS , WHO DIAGNOS D LUMBAR INSTABILITY WITH N RV 
IMPING M NT AND R COMM ND D BACK FUSION SURG RY. H STAT D THAT
 V N WITH TH SURG RY CLAIMANT SHOULD NOT R TURN TO H AVY WORK AND
H CAUSALLY R LAT D TH N  D FOR THIS SURG RY TO TH INDUSTRIAL INJURY.

Claima t is prese tly employed by zael's jewelry i  ampa,
IDAHO AS A SAL S CL RK, H  ARNS APPROXIMAT LY 80 0 DOLLARS A MONTH
AND T STIFI D THAT TH B N FITS W R * PR TTY GOODT AND H WOULD LIK 
TO STAY WITH IT AFT R H FINISH S SCHOOL. CLAIMANT HAS COMPL T D
TWO Y ARS AT  AST RN OR GON COLL G AND PLANS TO R TURN TO SCHOOL,
R C IV HIS D GR  IN BUSIN SS ADMINISTRATION AND CONTINU IN TH 
J W LRY BUSIN SS.

Claima t de ies a y prior back problems although he did have

A CONG NITAL INSTABILITY. HIS WORK  XP RI NC HAS INVOLV D H AVY
LABOR JOBS OF TH TYP TO WHICH TH DOCTORS WHO HAV  XAMIN D AND-OR
TR AT D CLAIMANT R COMM ND D THAT H NOT R TURN.

The referee fou d that claima t had decli ed to have the recom

mended SURG RY BUT THAT TH R FUSAL WAS NOT UNR ASONABL , TH R COM
M NDING DOCTOR STAT D THAT, AT B ST, IT WOULD PROVID SYMPTOMATIC
R LI F BUT WOULD NOT ALLOW CLAIMANT TO R TURN TO HIS FORM R WORK.

The referee found th t  s  result of the injury cl im nt h d
SUFF R D A LOSS OF  ARNING CAPACITY. TH FACTORS OF AG ,  DUCATION,
WORK  XP RI NC , POT NTIAL FOR WORK R HABILITATION AND PHYSICAL IM
PAIRM NT HAD TO B CONSID R D IN M ASURING CLAIMANT S LOSS OF  ARN
ING CAPACITY AND IT WAS N C SSARY TO LOOK AT TH WHOL BROAD  ARNING
CAPACITY PICTUR NOT JUST TH T MPORARY DIFF R NC IN 'B FOR AND
AFT R’ WAG S. B CAUS CLAIMANT COULD NO LONG R P RFORM H AVY LABOR
WORK H HAD SUFF R D A S V R LOSS OF WAG  ARNING CAPACITY, BUT,
AFT R CONSID RING CLAIMANT S AG ,  DUCATION AND POT NTIAL FOR FUTUR 
 ARNING CAPACITY, ALL FAVORABL TO CLAIMANT, H CONCLUD D THAT AN
AWARD OF 2 5 P R C NT OF TH MAXIMUM ALLOWABL WOULD AD QUAT LY
COMP NSAT CLAIMANT.

The BOARD, ON D NOVO R VI W, B LI V S THAT AN AWARD OF 2 5 P R
C NT IS NOT JUSTIFI D B CAUS OF CLAIMANT'S AG (H IS ONLY 23 Y ARS
OLD) , HIS PRIOR  DUCATION AND HIS  XC  DINGLY HIGH POT NTIAL FOR PRO
VIDING A GOOD LIV LIHOOD FOR HIMS LF AND HIS FAMILY AFT R H HAS FINISH D
HlS SCHOOLING.

Exami atio of cases previously decided by the board i volvi g

YOUND  DUCAT D CLAIMANTS WITH SIMILAR INJURI S R V ALS THAT S LDOM,
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EVER, AWARDS IN EXCESS OF 1 0 PER CENT FOR UNSCHEDULED BACK DISA
BILITY HAVE BEEN MADE. THE BOARD CONCLUDES, IN THIS CASE, THAT CLAIM

ANT WOULD BE ADEQUATELY COMPENSATED FOR HIS LOSS OF EARNING CAPACITY 

BY AN AWARD OF 32 DEGREES WHICH EQUALS 1 0 PER CENT OF THE MAXIMUM 
ALLOWABLE BY STATUTE. 

HAVING DECIDED THAT THE REFEREE'S AWARD WAS EXCESSIVE, IT IS NOT 
NECESSARY FOR THE BOARD TO SPEAK TO THE CROSS-REQUEST MADE BY THE -

CLAIMANT THAT THE REFEREE'S AWARD WAS NOT ADEQUATE• 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 2 0, 197 5 IS MODIFIED• 

CLAIMANT IS AWARDED 3 2 DEGREES OF A TOTAL OF 3 2 0 DEGREES FOR 
UNSCHEDULED LOW BACK DISABILITY• THIS IS IN LIEU OF THE AWARD MADE 
BY THE REFEREE IN HIS ORDER DATED NOVEMBER 2 0 1 197 5 1 WHICH IN ALL 

OTHER RESPECTS IS AFFIRMED. 

WCB CASE NO. 75-1095 

DALE DAVIDSON, CLAIMANT 
RALF ERLANDSON, CLAIMANT'S ATTY. 

DEPT• OF JUSTICE I DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 15, 1976 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH HELD THAT THE ADVANCED PAYMENT OF CLAIMANT'S AWARD WAS VALID 

AND 1 THEREFORE, TERMINATED CLAIMANT• S RIGHT OF APPEAL FROM THE DE
TERMINATION ORDER MAILED AUGUST 2 6 1 197 4 ON THE ISSUE OF EXTENT OF 

PERMANENT DISABILITY - THAT THE ISSUE OF EXTENT OF PERMANENT DISA
BILITY WAS MOOT AND THAT THE REQUEST TO REOPEN FOR FURTHER MEDICAL 

CARE AND TREATMENT SHOULD BE DENIED, AS WELL AS THE REQUEST FOR RE
OPENING FOR AGGRAVATION• 

CLAIMANT SUFFERED AN INDUSTRIAL INJURY WHICH WAS ACCEPTED AND 
HIS CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED AUGUST 26 1 1974 

WHICH AWARDE(? HIM 2 5 PER CENT FOR UNSCHEDULED LOW BACK DISABILITY• 
SUBSEQUENT TO THE ISSUANCE OF THE DETERMINATION ORDER CLAIMANT RE

CEIVED A FORM LETTER FROM THE FUND ADVISING AS TO THE AMOUNT OF THE 
MONTHLY PAYMENTS, THE DATES OF THE PAYMENTS AND FOR WHAT PERIODS 
THE'if COULD BE EXPECTED• 

CLAIMANT TESTIFIED THAT BEFORE HE HAD RECEIVED ANY PAYMENT, 
AND BECAUSE HE WAS AFRAID HE MIGHT LOSE HIS TRUCK BECAUSE OF HIS IN

ABILITY TO MAKE PAYMENTS DUE ON ITS PURCHASE, HE CALLED THE FUND TO 

MAKE CERTAIN INQUIRIES• AS A RESULT OF THE CONVERSATION HE TRAVELED 
TO SALEM ON SEPTEMBER 1 8, 1974 AND TALKED TO MR• GILL. WHILE IN 
SAL.EM, CLAIMANT SIGNED A REQUEST FOR A LUMP SUM PAYMENT, HAVING 

FIRST BEEN TOLD THAT HE COULD HAVE MONEY BEFORE LEAVING THE OFFICE• 
CLAIMANT IMMEDIATELY RECEIVED A LUMP SUM CHECK IN THE AMOUNT OF 

5 1 132•79 DOLLARS - ON THE LUMP SUM AGREEMENT HE HAD WRITTEN ' WILL 
LOSE MY CAT WITH FRONT LOADER AND ALSO MY TWO CHEV TRUCK WHICH I 

USE FOR EARING ( SIC) MY LIVING 0 ' CLAIMANT ALLEGES HE DID NOT UNDER

STAND THE WAIVER PRINTED IN THE SMALL BOX IMMEDIATELY BELOW AND TO 

THE LEFT OF THE STATE ME NT HE HAD WR ITTE N 0 

CLAIMANT HAD ATTEMPTED TO C::ONSULT WITH HIS ATTORNEY ON SEP
TEMBER 13, 1974 BUT WAS UNABLE TO MEET WITH HIM UNTIL A LATER DATE 

AND, AS A RESULT OF THAT MEETING, A REQUEST FOR HEARING WAS FILED 

-2 02 -

IF EVER, AWARDS IN EXCESS OF 10 PER CENT FOR UNSCHEDULED BACK DISA
BILITY HAVE BEEN MADE. THE BOARD CONCLUDES, IN THIS CASE, THAT CLAIM
ANT WOULD BE ADEQUATELY COMPENSATED FOR HIS LOSS OF EARNING CAPACITY
BY AN AWARD OF 32 DEGREES WHICH EQUALS 10 PER CENT OF THE MAXIMUM
ALLOWABLE BY STATUTE.

H v ING DECIDED THAT THE REFEREE'S AWARD WAS EXCESSIVE, IT IS NOT
NECESSARY FOR THE BOARD TO SPEAK TO THE CROSS-REQUEST MADE BY THE
CLAIMANT THAT THE REFEREE'S AWARD WAS NOT ADEQUATE,

ORDER
The order of the referee dated November 20, 1975 is modified.

Claima t is awarded 32 degrees of a total of 320 degrees for

UNSCH DUL D LOW BACK DISABILITY. THIS IS IN LI U OF TH AWARD MAD 
BY TH R F R  IN HIS ORD R DAT D NOV MB R 2 0 , 1 97 5 , WHICH IN ALL
OTH R R SP CTS IS AFFIRM D.

WCB CA E NO. 75-1095 JUNE 15, 1976

DALE DAVID ON, CLAIMANT
RALF  RLANDSON, CLAIMANT' S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

The cl im nt seeks review by the bo rd of the referee's order
WHICH H LD THAT TH ADVANC D PAYM NT OF CLAIMANT'S AWARD WAS VALID
AND, TH R FOR , T RMINAT D CLAIMANT'S RIGHT OF APP AL FROM TH D 
T RMINATION ORD R MAIL D AUGUST 2 6 , 1 9 74 ON TH ISSU OF  XT NT OF
P RMAN NT DISABILITY THAT TH ISSU OF  XT NT OF P RMAN NT DISA
BILITY WAS MOOT AND THAT TH R QU ST TO R OP N FOR FURTH R M DICAL
CAR AND TR ATM NT SHOULD B D NI D, AS W LL AS TH R QU ST FOR R 
OP NING FOR AGGRAVATION.

Claima t suffered a i dustrial i jury which was accepted a d

HIS CLAIM WAS CLOS D BY D T RMINATION ORD R MAIL D AUGUST 2 6 , 1 9 74
WHICH AWARD D HIM 25 P R C NT FOR UNSCH DUL D LOW BACK DISABILITY.
SUBS QU NT TO TH ISSUANC OF TH D T RMINATION ORD R CLAIMANT R 
C IV D A FORM L TT R FROM TH FUND ADVISING AS TO TH AMOUNT OF TH 
MONTHLY PAYM NTS, TH DAT S OF TH PAYM NTS AND FOR WHAT P RIODS
TH Y COULD B  XP CT D.

Cl im nt testified th t before he h d received  ny p yment,
AND B CAUS H WAS AFRAID H MIGHT LOS HIS TRUCK B CAUS OF HIS IN
ABILITY TO MAK PAYM NTS DU ON ITS PURCHAS , H CALL D TH FUND TO
MAK C RTAIN INQUIRI S. AS A R SULT OF TH CONV RSATION H TRAV L D
TO SAL M ON S PT MB R 1 8 , 1 9 74 AND TALK D TO MR. GILL. WHIL IN
SAL M, CLAIMANT SIGN D A R QU ST FOR A LUMP SUM PAYM NT, HAVING
FIRST B  N TOLD THAT H COULD HAV MON Y B FOR L AVING TH OFFIC ,
CLAIMANT IMM DIAT LY R C IV D A LUMP SUM CH CK IN TH AMOUNT OF
5 , 1 3 2 . 79 DOLLARS ON TH LUMP SUM AGR  M NT H HAD WRITT N WILL
LOS MY CAT WITH FRONT LOAD R AND ALSO MY TWO CH V TRUCK WHICH 1
US FOR  ARING (SIC) MY LIVING.' CLAIMANT ALL G S H DID NOT UND R
STAND TH WAIV R PRINT D IN TH SMALL BOX IMM DIAT LY B LOW AND TO
TH L FT OF TH STAT M NT H HAD WRITT N.

Claima t had attempted to co sult with his attor ey o Sep
tember 1 3 , 1 97 4 BUT WAS UNABL TO M  T WITH HIM UNTIL A LAT R DAT 
AND, AS A R SULT OF THAT M  TING, A R QU ST FOR H ARING WAS FIL D
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THE ADEQUACY OF THE DETERMINATION ORDER AWARD• FOLL.OW
ING THIS Rl;:'.QUEST AN ADDITIONAL MEDICAL REPORT WAS RECEIVED FROM DR• 
FAX 1 WHO HAO I NITIALLV TREATED CLAIMANT FOR HIS INDUSTRIAL INJURY, 
WHICH STATED THAT CLAIMANT'S CONOITI.ON ON MARCH 5 1 .197 5 WAS ESSEN
TIALLY THE SAME AS IT HAD BEEN ON THE DATE OF HIS FINAL EXAMINATION OF 
JULY 1 5 , 1 9 7 4 • 

THE REFEREE FOUND NO SHOWING OF FRAUD NOR ANY EFFORT TO MISLEAD 
OR DECEIVE THE CLAIMANT BY THE FUND• HE FOUND THAT THE WAIVER, WHICH 
IS ACCOMPLISHED BY THE LUMP SUM PAYMENT, MUST BE DISTINGUISHED.FROM 

A TRUE RELEASE WHICH TERMINATES FOREVER CLAIMANT'S RIGHTS• IN THIS 
CASE CLAIMANT" S RIGHTS HAD ALREADY BEEN ESTABLISHED BY THE DETERMINA
TION ORDER FROM WHICH HE HAO A RIGHT TO APPEAL IF HE WAS DISSATISFIED 
WITH THE AWARD. NO LUMP SUM AWARDS WILL BE MADE UNTIL THE TIME OF 
APPEAL HAS EXPIRED. THE PROVISIONS OF ORS 6 5 6 • 2 3 0 ( 1) SPECIFICALLY 
PROVIDE THAT IF THE TIME FOR APPEAL HAS NOT EXPIRED THEN THE. WAIVER 
OF SUCH RIGHT OF APPEAL MUST BE SIGNED, AND ADDITIONALLY 1 THE BOARD 
MUST APPROVE THE LUMP SUM AGREEMENT, THESE ACTS WERE DONE, 

THE REFEREE FOUND THAT CLAIMANT HAD BEEN DEPRIVED OF NL. INHERENT 
RIGHTS AND, THEREFORE, THERE WAS NO DENIAL OF EQUAL PROTECTION AND 
DUE PROCESS OF LAW AS GUARANTEED UNDER THE 5 TH AND 1 4 TH AMENDMENT 
OF THE u. s. CONSTITUTION. CLAIMANT, BY ACCEPTiNG THE LUMP SUM 1 IN 
EFFECT 1 WAS AGREEING WITH THE AMOUNT OF COMPENSATION AWARDED TO HIM 
BY THE DETERMINATION ORDER - OBVIOUSLY, HE COULD NOT LATER APPEAL. ON 
THE ISSUE OF THE INAOEQUACV OF SUCH AWARD• 

HAVING SO FOUND, THE QUESTION OF EXTENT OF DISABILITY BECAME 
MOOT - HOWEVER, THE REFEREE TOOK THE PRECAUTION OF INCLUDING IN HIS 
ORDER A F INDING 1 BASED UPON DR• FAX'S REPORTS OF JUNE 5 AND JULY 1 6 1 

197 4 • THAT THE AWARD. OF 2 5 PER CENT WAS ADEQUATE COMPENSATION FOR 
CLAIMANT'S LOSS OF EARNING CAPACITY. 

THE REFEREE ALS.0 1 BASED UPON DR. FAX'S REPORT OF MARCH 5, 197 5 1 

FOUND NO NEED FOR FURTHER MEDICAL CARE AND TREATMENT• 

JN CONCLUSION THE REFEREE STATED THAT CLAIMANT'S AGGRAVATION 
RIGHTS RE MAI NED IN FULL EFFECT AND THAT THIS HAD BEEN EXPLAINED TO 
CLAIMANT'S ATTORNEY BY THE FUND IN ITS LETTER DATED FEBRUARY 27, 1975, 
THE LUMP SUM SETTLEMENT DOES NOT IN ANY WAY AFFECT CLAIM.ANT'S AGGRA
VATION RIGHTS SHOULD CLAIMANT'S CONDITION WORSE_N IN THE FUTURE 1 HOW
EVER, THE REFEREE FOUND THAT THE TESTIMONY RECEIVED AT THE HEARING 
DID NOT SUPPORT, AT THAT TIME, A CLAIM FOR AGGRAVATION. 

THE BOARD, ON DE NOVO REVIEW I AFFIRMS AND ADOPTS THE WELL
WRITTEN OPINION OF THE REFEREE 1 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 14 1 197 S IS AFF'IRMED, 

-203-

QU STIONING TH AD QUACY OF TH D T RMINATION ORD R AWARD, FOLLOW
ING THIS R QU ST AN ADDITIONAL M DICAL R PORT WAS R C IV D FROM DR,
FAX, WHO HAD INITIALLY TR AT D CLAIMANT FOR HIS INDUSTRIAL INJURY,
WHICH STAT D THAT CLAIMANT S CONDITION ON MARCH 5 , 1 97 5 WAS  SS N
TIALLY TH SAM AS IT HAD B  N ON TH DAT OF HIS FINAL  XAMINATION OF
JULY 15,1974.

The referee found no showing of fr ud nor  ny effort to misle d
OR D C IV TH CLAIMANT BY TH FUND. H FOUND THAT TH WAIV R, WHICH
IS ACCOMPLISH D BY TH LUMP SUM PAYM NT, MUST B DISTINGUISH D FROM
A TRU R L AS WHICH T RMINAT S FOR V R CLAIMANT S RIGHTS. IN THIS
CAS CLAIMANT S RIGHTS HAD ALR ADY B  N  STABLISH D BY TH D T RMINA
TION ORD R FROM WHICH H HAD A RIGHT TO APP AL IF H WAS DISSATISFI D
WITH TH AWARD. NO LUMP SUM AWARDS WILL B MAD UNTIL TH TIM OF
APP AL HAS  XPIR D. TH PROVISIONS OF ORS 6 5 6.2 3 0 ( 1 ) SP CIFICALLY
PROVID THAT IF TH TIM FOR APP AL HAS NOT  XPIR D TH N TH WAIV R
OF SUCH RIGHT OF APP AL MUST B SIGN D, AND ADDITIONALLY, TH BOARD
MUST APPROV TH LUMP SUM AGR  M NT. TH S ACTS W R DON .

The referee found th t cl im nt h d been deprived of nl inherent
RIGHTS AND, TH R FOR , TH R WAS NO D NIAL OF  QUAL PROT CTION AND
DU PROC SS OF LAW AS GUARANT  D UND R TH 5 TH AND 1 4 TH AM NDM NT
OF TH U. S. CONSTITUTION. CLAIMANT, BY ACC PTING TH LUMP SUM, IN
 FF CT, WAS AGR  ING WITH TH AMOUNT OF COMP NSATION AWARD D TO HIM
BY TH D T RMINATION ORD R OBVIOUSLY, H COULD NOT LAT R APP AL ON
TH ISSU OF TH INAD QUACY OF SUCH AWARD,

Hav 1NG SO FOUND, TH QU STION OF  XT NT OF DISABILITY B CAM 
MOOT HOW V R, TH R F R  TOOK TH PR CAUTION OF INCLUDING IN HIS
ORD R A FINDING, BAS D UPON DR. FAX* S R PORTS OF JUN 5 AND JULY 1 6 ,
1 9 7 4 , THAT TH AWARD, OF 25 P R C NT WAS AD QUAT COMP NSATION FOR
CLAIMANT S LOSS OF  ARNING CAPACITY.

The referee  lso, b sed upon dr. f x’ s report of m rch  , 197 ,
FOUND NO N  D FOR FURTH R M DICAL CAR AND TR ATM NT.

In CONCLUSION TH R F R  STAT D THAT CLAIMANT1 S AGGRAVATION
RIGHTS R MAIN D IN FULL  FF CT AND THAT THIS HAD B  N  XPLAIN D TO
CLAIMANT S ATTORN Y BY TH FUND IN ITS L TT R DAT D F BRUARY 27 , 197 5 .
TH LUMP SUM S TTL M NT DO S NOT IN ANY WAY AFF CT CLAIMANT S AGGRA
VATION RIGHTS SHOULD CLAIMANT S CONDITION WORS N IN TH FUTUR . HOW
 V R, TH R F R  FOUND THAT TH T STIMONY R C IV D AT TH H ARING
DID NOT SUPPORT, AT THAT TIM , A CLAIM FOR AGGRAVATION.

TH BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH W LL-
WRITT N OPINION OF TH R F R  .

ORDER
The order of the referee d ted November 14, 197 is  ffirmed.

-2 03
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CASE NO. 75-1493 

DENNIS LEE BIGGS, CLAIMANT 
NELS PETERSON, CLAIMANT'S ATTY• 

·DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 
CROSS-REQUEST FOR REVIEW BY SAIF 

J LINE 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD ON THE REFEREE'S 
ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED APRIL 7 1 I 9 7 5 1 

CONTENDING CLAIMANT'S CLAIM WAS PREMATURELY CLOSED OR 1 IN THE ALTER
NATIVE, HE WAS ENTITLED TO GREATER AWARD FOR HIS PERMANENT PARTIAL 
DISABILITY AND AL.SO TO VOCATIONAL REHABIL.ITATION 0 THE STATE ACCIDENT 
INSURANCE FUND CROSS-REQUESTED REVIEW BY THE BOARD OF THAT PORTION 
OF THE ORDER. WHICH DIRECTED IT TO PAY CLAIMANT'S ATTORNEY AN ATTOR
NEY FEEe 

CLAIMANT, A 25 YEAR OLD WINDOW CLEANER, FELL. APPROXIMATELY 
17 FEET ON APRIL. 3 1 1975 AND SUSTAINED AN INJURY TO HIS BACK AND LEFT 
L.EGe DR• STARK DIAGNOSED AN ACUTE LUMBAR CONT US ION AND STRAIN, POS
SIBLE COMPRESSION FRACTURE OF TS AND T9 '(DOUBT FRESH)'• ON APRIL 23 1 

CLAIMANT CONSULTED DRe WISDOM WHO DIAGNOSED A PROBABLE ACUTE COM
PRESSION FRACTURES OF THE DORSAL SPINE, ACUTE DORSAL. AND LUMBAR 
SPINE STRAIN AND SPRAIN OF THE !..EFT ANKLE, THE MEDICAL REPORTS INDI
CATE THAT THE TS AND T9 FRACTURES PRE-EXISTED THE INDUSTRIAL INJURY 
AND THERE WAS ALSO SOME QUESTION WHETHER, IN FACT, THERE WAS 
COMPRESSION FRACTURE, 

INITIAL.LY, THE FUND HAD DENIED CLAIMANT'S CLAIM FOR EMOTIONAL. 
OR PSYCHOLOGICAL PROBLEMS AND HOSPITALIZATION THEREFOR• AFTER A 
HEARING THE DENIAL WA0S AFFIRMED BY THE REFEREE AND LATER BY THE BOARD 
AND THE CIRCUIT COURT• 

IT WAS NOT SPECIFICALLY STATED THAT CLAIMANT SHOULD SEEK A 
DIFFERENT TYPE OF WORK BASED SOLELY UPON HIS PHYSICAL ABILITY BUT IT 
WAS RECOMMENDED THAT HE NOT RETURN TO WORK AS A WINDOW CLEANER FROM 
A PSYCHOLOGICAL. STANDPOINT 0 A VOCATIONAL REHABILITATION PROGRAM WAS 
AUTHORIZE �, BUT SUBSEQUENTLY TERMINATED BY A LETTER DATED MARCH 1 1 1 

197 5 IN WHICH THE DISABILITY PREVENTION DIVISION ADVISED CLAIMANT -
' YOU HAVE NOT FOLLOWED THROUGH WITH VOCATIONAL PLANNING'• THE CLAIM 
WAS CLOSED BY DETERMINATION ORDER MAILED APRIL 7 1 1 975 WHEREBY 
_CLAIMANT WAS AWARDED COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
FROM APRIL 3 1 1974 THROUGH MARCH 19 1 1975, 

CLAIMANT STATES HE IS ENROLLED AT CLARK COM MUN ITV COLLEGE 1 

TAKING A TWO YEAR COURSE WHICH WILL QUALIFY HIM AS A DRUG AND ALCOHOL 
COUNSELOR, 

THERE ARE UNPAID BILLS FOR PRESCRIPTIONS WHICH DR, WISDOM TESTI
FIED HE HAD ORDERED FOR THE TREATMENT OF CLAIMANT'S PAIN SITUATION 
RESULTING FROM THE INDUSTRIAL INJURY, THE FUND HAD PREVIOUSLY DENIED 
PAYMENT OF THESE MEDICINES ON THE GROUNDS THAT THE PRESCRIPTIONS WERE 
FOR THE TREATMENT OF EITHER CLAIMANT'S ADDICTIVE PROBLEMS (CLAIMANT 
HAD BECOME ADDICTED TO HEROIN AFTER SUFFERING SEVERE INJURIES FROM AN 
AUTOMOBILE ACCIDENT IN I 96 6) 1 OR HIS PSYCHOLOGICAL PROBLEMS• 

CLAIMANT CONTENDS THAT HIS CL.Al M WAS PREMATURELY CLOSED INAS
MUCH AS HE WAS STILL VOCATIONALLY HANDICAPPED AT THE TIME OF THE 
CLOSURE• 
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WCB CAS NO. 75-1493 JUN 15, 1976

D NNIS L  BIGGS, CLAIMANT
NELS PETERSON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT
CROSS REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

The CLAIMANT REQUESTS REVIEW BY THE BOARD ON THE REFEREE'S
ORDER WHICH AFFIRMED THE DETERMINATION ORDER MAILED APRIL 7 , 1 9 7  ,
CONTENDING CLAIMANT S CLAIM WAS PREMATURELY CLOSED OR, IN THE ALTER
NATIVE, HE WAS ENTITLED TO GREATER AWARD FOR HIS PERMANENT PARTIAL
DISABILITY AND ALSO TO VOCATIONAL REHABILITATION. THE STATE ACCIDENT
INSURANCE FUND C ROSS REQUESTE D REVIEW BY THE BOARD OF THAT PORTION
OF THE ORDER WHICH DIRECTED IT TO PAY CLAIMANT S ATTORNEY AN ATTOR
NEY FEE.

Claima t, a 25 year old wi dow clea er, fell approximately
1 7 F  T ON APRIL 3 , 1 97 5 AND SUSTAIN D AN INJURY TO HIS BACK AND L FT
L G. DR. STARK DIAGNOS D AN ACUT LUMBAR CONTUSION AND STRAIN, POS
SIBL COMPR SSION FRACTUR OF T8 AND T9 '(DOUBT FR SH) '. ON APRIL 2 3 ,
CLAIMANT CONSULT D DR. WISDOM WHO DIAGNOS D A PROBABL ACUT COM
PR SSION FRACTUR S OF TH DORSAL SPIN , ACUT DORSAL AND LUMBAR
SPIN STRAIN AND SPRAIN OF TH L FT ANKL . TH M DICAL R PORTS INDI
CAT THAT TH T8 AND T9 FRACTUR S PR - XIST D TH INDUSTRIAL INJURY
AND TH R WAS ALSO SOM QU STION WH TH R, IN FACT, TH R WAS
COMPR SSION FRACTUR .

In t ally, the fu d had de ied claima t s claim for emotio al
OR PSYCHOLOGICAL PROBL MS AND HOSPITALIZATION TH R FOR. AFT R A
H ARING TH D NIAL WAS AFFIRM D BY TH R F R  AND LAT R BY TH BOARD
AND TH CIRCUIT COURT.

It WAS NOT SP CIFICALLY STAT D THAT CLAIMANT SHOULD S  K A
DIFF R NT TYP OF WORK BAS D SOL LY UPON HIS PHYSICAL ABILITY BUT IT
WAS R COMM ND D THAT H NOT R TURN TO WORK AS A WINDOW CL AN R FROM
A PSYCHOLOGICAL STANDPOINT. A VOCATIONAL R HABILITATION PROGRAM WAS
AUTHORIZ D, BUT SUBS QU NTLY T RMINAT D BY A L TT R DAT D MARCH 1 1 ,
1 97 5 IN WHICH TH DISABILITY PR V NTION DIVISION ADVIS D CLAIMANT
'YOU HAV NOT FOLLOW D THROUGH WITH VOCATIONAL PLANNING'. TH CLAIM
WAS CLOS D BY D T RMINATION ORD R MAIL D APRIL 7 , 1 97 5 WH R BY
CLAIMANT WAS AWARD D COMP NSATION FOR T MPORARY TOTAL DISABILITY
FROM APRIL 3, 1974 THROUGH MARCH 1 9 , 1 97 5 .

Claima t states he is e rolled at clark commu ity college,
TAKING A TWO Y AR COURS WHICH WILL QUALIFY HIM AS A DRUG AND ALCOHOL
COUNS LOR.

There are u paid bills for prescriptio s which dr. wisdom testi
f ed H HAD ORD R D FOR TH TR ATM NT OF CLAIMANT'S PAIN SITUATION
R SULTING FROM TH INDUSTRIAL INJURY. TH FUND HAD PR VIOUSLY D NI D
PAYM NT OF TH S M DICIN S ON TH GROUNDS THAT TH PR SCRIPTIONS W R 
FOR TH TR ATM NT OF  ITH R CLAIMANT'S ADDICTIV PROBL MS (CLAIMANT
HAD B COM ADDICT D TO H ROIN AFT R SUFF RING S V R INJURI S FROM AN
AUTOMOBIL ACCID NT IN 1 96 6 ), OR HIS PSYCHOLOGICAL PROBL MS.

Claima t co te ds that his claim was prematurely closed i as

much AS H WAS STILL VOCATIONALLY HANDICAPP D AT TH TIM OF TH 
CLOSUR .
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REFEREE F0UND 1 BASED UPON THE MEDICAL REPORTS 1 THAT CLAIM
ANT HAD A SEVERE FUNCTIONAL OVERLAY - HE ALSO FOUND THAT CLAIMANT'S 
CREDIBILITY WAS VERY POOR. CLAIMANT'S EXPLANATION OF TERMINATION OF 
HIS AUTHORIZED PROGRAM FOR VOCATIONAL. REHABILITATION WAS UNBELIEVABLE 
AND THE REFEREE DECLINED TO MODIFY THE DETERMINATION ORDER SOL.ELY 
ON CLAIMANT'S TESTIMONY. IF CLAIMANT ACTUAL.LY DESIRES THE TRAINING 
AND EDUCATION AS HE SAYS, IT WILL BE A RELATIVELY SIMPLE MATTER TO 
SECURE CLEARANCE FROM THE DISABILITY PREVENTION DIVISION AND REGAIN 
AN AUTHORIZED PROGRAM STATUS - HOWEVER, THE CLAIMANT MUST RECOGNIZE 
THAT AUTHORIZED TRAINING PROGRAMS HAVE TO COMPLY WITH THE RULES AND 

GUIDELINES ESTABLISHED FOR SUCH ASSISTANCE• 

W1TH RESPECT TO THE UNPAID PRESCRIPTION EXPENSES 1 THE REFEREE 
FOUND THAT DR• WISDOM DID ORDER THE PRESCRIPTIONS, THEREFORE, THE 
REJECTION OF SUCH EXPENSE WAS ERRONEOUS AND THE BILLS SHOULD BE RE
MANDED TO THE FUND FOR PAYMENT• THE REFEREE FOUND THAT IT WOULD 
HAVE BEEN A VERY SIMPLE MATTER FOR THE F-UND TO VERIFY WITH DR• WIS
DOM'S OFFICE WHETHER HE HAD ORDERED SUCH MEDICATION AND ALSO THE 
PURPOSE OF THE MEDICATION• HE CONCLUDED THAT THE FUND'S REFUSAL.TO 
PAY THESE EXPENSES UNDER THOSE CIRCUMSTANCES WAS UNREASONABLE AND 
ARBITRARY AND HE DIRECTED THE FUND TO PAY A FEE TO CLAIMANT'S ATTORNEY• 

THE REFEREE CONCLUDED THAT THE CLAIM DID NOT JUSTIFY REOPENING 
ON THE BASIS OF ADDITIONAL MEDICAL. CARE - THE ONLY CARE RECOMMENDED 
BY ANY OF THE PHYSICIANS WAS PSYCHOLOGICAL COUNSELING AND THE PRIOR 

DENIAL BY THE FUND OF ANY.RESPONSIBILITY FOR CLAIMANT'S PSYCHOLOGICAL 
PROBLEMS HAS BEEN UPHELD BY THE REFEREE, THE BOARD AND THE CIRCUIT 
COURT. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE 
IN ITS ENTIRETY• 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER 5 1 197 5 IS AFFIRMED• 

WCB CASE NO. 75-2318 

CRAIG OLSEN, CLAIMANT 
DON WILSON 1 CLAIMANT'S ATTY• 
DEPT• OF JUSTICE I DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH UPHELD THE DENIAL OF CLAIMANT'S CL.AIM BY THE STATE ACCIDENT 
INSURANCE FUND ON MAY 15 1 19·75 • 

0N APRIL. 30 1 1975 1 WHILE ON THE PREMISES OF THE EMPLOYER BUT 
DURING THE LUNCH BREAK FOR WHICH CLAIMANT WAS NOT PAID, CLAIMANT, AT 
THE REQUEST OF A CO-EMPLOYEE, TOOK THE LATTER'S BICYCLE FOR A TEST 
RIDE ON THE DOCK• HE HAD TOLD HIS CO-EMPLOYEE THAT HE WOULD TRY TO 
FIX THE BIKE IF HE COULD• AS HE WAS RIDING THE BIKE ON THE DOCK TO 
DETERMINE WHAT WAS WRONG 1 THE FRONT TIRE BECAME WEDGED BETWEEN THE 
IRON DOCK AND A WOOD BUMPER AND AS A RESULT CLAIMANT WAS THROWN ONTO 
THE ASPHALT PARKING LOT. CLAIMANT WAS HOSPITALIZED FOR SIX DAYS AND 
W·AS OFF WORK FOR A MONTH. 

THE ONLY ISSUE TO BE DETERMINED WAS WHETHER CLAIMANT'S INJURIES 
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The referee found, b sed upon the medic l, reports, th t cl im
 nt HAD A SEVERE FUNCTIONAL OVERLAY HE ALSO FOUND THAT CLAIMANT'S
CREDIBILITY WAS VERY POOR. CLAIMANT S EXPLANATION OF TERMINATION OF
HIS AUTHORIZED PROGRAM FOR VOCATIONAL REHABILITATION WAS UNBELIEVABLE
AND THE REFEREE DECLINED TO MODIFY THE DETERMINATION ORDER SOLELY
ON CLAIMANT'S TESTIMONY. IF CLAIMANT ACTUALLY DESIRES THE TRAINING
AND EDUCATION AS HE SAYS, IT WILL BE A RELATIVELY SIMPLE MATTER TO
SECURE CLEARANCE FROM THE DISABILITY PREVENTION DIVISION AND REGAIN
AN AUTHORIZED PROGRAM STATUS HOWEVER, THE CLAIMANT MUST RECOGNIZE
THAT AUTHORIZED TRAINING PROGRAMS HAVE TO COMPLY WITH THE RULES AND
GUIDELINES ESTABLISHED FOR SUCH ASSISTANCE.

With respect to the unp id prescription expenses, the referee
FOUND THAT DR, WISDOM DID ORD R TH PR SCRIPTIONS, TH R FOR , TH 
R J CTION OF SUCH  XP NS WAS  RRON OUS AND TH BILLS SHOULD B R 
MAND D TO TH FUND FOR PAYM NT. TH R F R  FOUND THAT IT WOULD
HAV B  N A V RY SIMPL MATT R FOR TH FUND TO V RIFY WITH DR. WIS
DOM S OFFIC WH TH R H HAD ORD R D SUCH M DICATION AND ALSO TH 
PURPOS OF TH M DICATION. H CONCLUD D THAT TH FUND S R FUSAL TO
PAY TH S  XP NS S UND R THOS CIRCUMSTANC S WAS UNR ASONABL AND
ARBITRARY AND H DIR CT D TH FUND TO PAY A F  TO CLAIMANT' S ATTORN Y.

The R F R  CONCLUD D THAT TH CLAIM DID NOT JUSTIFY R OP NING
ON TH BASIS OF ADDITIONAL M DICAL CAR TH ONLY CAR R COMM ND D
BY ANY OF TH PHYSICIANS WAS PSYCHOLOGICAL COUNS LING AND TH PRIOR
D NIAL BY TH FUND OF ANY R  SPONS I B IL1TY FOR CLAIMANT'S PSYCHOLOGICAL
PROBL MS HAS B  N UPH LD BY TH R F R  , TH BOARD AND TH CIRCUIT
COURT.

The BOARD, ON D NOVO R VI W, AFFIRMS TH ORD R OF TH R F R  

IN ITS  NTIR TY.

ORDER
The ORD R OF TH R F R  DAT D NOV MB R 5 , 1 9 7 5 IS AFFIRM D,

WCB CA E NO. 75-2318 JUNE 15, 1976

CRAIG OL EN, CLAIMANT
DON WILSON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks review by the board of the referee’s order
which upheld the de ial of claima t's claim by the state accide t
INSURANC FUND ON MAY 1 5 , 1 97 5 .

On APRIL 3 0 , 1 9 7 5 , WHIL ON TH PR MIS S OF TH  MPLOY R BUT
DURING TH LUNCH BR AK FOR WHICH CLAIMANT WAS NOT PAID, CLAIMANT, AT
TH R QU ST OF A CO  MPLOY  , TOOK TH LATT R' S BICYCL FOR A T ST
RID ON TH DOCK. H HAD TOLD HIS CO- MPLOY  THAT H WOULD TRY TO
FIX TH BIK IF H COULD. AS H WAS RIDING TH BIK ON TH DOCK TO
D T RMIN WHAT WAS WRONG, TH FRONT TIR B CAM W DG D B TW  N TH 
IRON DOCK AND A WOOD BUMP R AND AS A R SULT CLAIMANT WAS THROWN ONTO
TH ASPHALT PARKING LOT. CLAIMANT WAS HOSPITALIZ D FOR SIX DAYS AND
WAS OFF WORK FOR A MONTH.

The o ly issue to be determi ed was whether claima t’s i juries
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ATTRIBUTABLE TO AN ACCIDENT WHICH AROSE OUT OF AND IN THE COURSE 

OF HIS EMPLOYMENT• 

THE RE FE REE, RELYING ON LARSON (UNDERSCORED) , WHICH BASICALLY 

SETS FORTH AT LEAST FOUR SITUATIONS IN WHICH THE COURSE OF EMPLOYMENT 

GOES BEYOND THE EMPLOYEE'S FIXED HOURS AT WORK 1 ONE OF WHICH IS DURING 

UNPAID LUNCH HOURS ON THE PREMISES, FOUND THAT EVEN IF IT WAS ACCEPTED 

THAT LUNCH TIME ON THE PREMISES IS IN THE COURSE OF EMPLOYMENT, IN 

THE INSTANT CASE, CLAIMANT WAS RIDING THE BICYCLE TO DIAGNOSE WHAT WAS 

WRONG WITH ITS GEAR CHANGER AND IT WAS NOT A JOURNEY TO AND FROM MEALS 

NOR DID HE APPEAR TO BE WITHIN THE 'INHERENT EMPLOYMENT DANGER' RULE. 

HE FOUND THAT THE FACTS WERE DIFFERENT FROM THE 'HORSE-PLAY' INJURIES 

WHICH HAVE BEEN HELD COMPENSABLE IN OREGON, BASED UPON THE RATIONALE 

THAT THE EMPLOYER MUST EXPECT SOME PRACTICAL JOKES FROM WORK CREWS 

DURING THE WORKING HOURS THAT CAN RESULT IN INJURIES. 

THE REFEREE CONCLUDED THAT IN THIS CASE CLAIMANT'S INJURY DID 

NOT ARISE IN THE COURSE OF HIS EMPLOYMENT BECAUSE ALTHOUGH HE WAS 

CLEARLY RIDING THE BICYCLE ON THE EMPLOYER'S PREMISES HE WAS DOING 

SO AT THE REQUEST OF AND FOR THE BENEF.IT OF A CO-EMPLOYEE. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 2 1 1975 1 IS AFFIRMED. 

WCB CASE NO. 75-3326 

GERTRUDE CRABTRC::E, CLAIMANT 
LARRY BRUUN, CLAIMANT'S ATTY. 

KE ITH SKELTON, DEFENSE ATTY• 

REQUEST FOR REVIEW BY EMPLOYER 

JUNE 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED AS OF 

DECEMBER 2 1 1975 0 

CLAIMANT WAS A 56 YEAR OLD RAIMANN OPERATOR WHEN SHE SUFFERED 

A COMPENSABLE INJURY ON MARCH 2 7 1 l 97 4 1 1 0 E 0 A FRACTURE OF HER RIGHT 

FEMUR• TREATMENT INCLUDED THE INSTALLATION OF A SM ITH-PETERSON NAIL• 

IN FEBRUARY, 197 5 CLAIMANT WAS EVALUATED FOR BACK COMPLAINTS BY DR. 

FRY, AN ORTHOPEDIST, WHO FOUND OSTEO-ARTHRITIS OF THE LUMBAR SPINE 

WITH NARROWING OF THE L4 -5 • HE INDICATED, IN HIS REPORT OF MARCH 1 9, 

1975, THAT THERE WAS A POSSIBILITY OF AVASCULAR NECROSIS IN THE RIGHT 

FEMORAL HEAD 0 DR 0 FRY FELT THAT CLAIMANT'S PRESENT WORK WAS AGGRA-

VATING HER HIP AND THAT, ALTHOUGH HER CONDITION WAS STATIONARY, WITH 

HER PRESENT DIFFICULTY WORKING CLAIMANT SHOULD NOT RETURN TO HER 

FORMER JOB. 

0N JULY 2.9 1 1975 A DETERMINATION ORDER AWARDED CLAIMANT 37 0 5 
DEGREES FOR 2 5 PER CENT LOSS OF HER RIGHT LEG• THEREAFTER, DR• FRY 

. ADVISED CLAIMANT• S ATTORNEY THAT CLAIMANT PROBABLY DID NOT INJURE HER 
BACK WHEN SHE SUFFERED THE HIP INJURY BUT THE BROKEN HIP AND THE INA
BILITY OF CLAIMANT TO WALK ON HER RIGHT LEG COULD AFFECT HER BACK -

ALSO THE FRACTURED HIP COULD AGGRAVATE THE OSTEO-ARTHRITIS OF THE 

LUMBAR SPINE. 
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W R ATTRIBUTABL TO AN ACCID NT WHICH AROS OUT OF AND IN TH COURS 
OF HIS  MPLOYM NT.

The referee, relyi g o larso (u derscored), which basically
S TS FORTH AT L AST FOUR SITUATIONS IN WHICH TH COURS OF  MPLOYM NT
GO S B YOND TH  MPLOY  S FIX D HOURS AT WORK, ON OF WHICH IS DURING
UNPAID LUNCH HOURS ON TH PR MIS S, FOUND THAT  V N IF IT WAS ACC PT D
THAT LUNCH TIM ON TH PR MIS S IS IN TH COURS OF  MPLOYM NT, IN
TH INSTANT CAS , CLAIMANT WAS RIDING TH BICYCL TO DIAGNOS WHAT WAS
WRONG WITH ITS G AR CHANG R AND IT WAS NOT A JOURN Y TO AND FROM M ALS
NOR DID H APP AR TO B WITHIN TH INH R NT  MPLOYM NT DANG R1 RUL .
H FOUND THAT TH FACTS W R DIFF R NT FROM TH * HORS -PLAY INJURI S
WHICH HAV B  N H LD COMP NSABL IN OR GON, BAS D UPON TH RATIONAL 
THAT TH  MPLOY R MUST  XP CT SOM PRACTICAL JOK S FROM WORK CR WS
DURING TH WORKING HOURS THAT CAN R SULT IN INJURI S.

The referee co cluded that i this case claima t s i jury did

NOT ARIS IN TH COURS OF HIS  MPLOYM NT B CAUS ALTHOUGH H WAS
CL ARLY RIDING TH BICYCL ON TH  MPLOY R' S PR MIS S H WAS DOING
SO AT TH R QU ST OF AND FOR TH B N FIT OF A CO  MPLOY  .

The bo rd, on de novo review,  ffirms  nd  dopts the findings
AND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee, d ted December 2, 197 , is  ffirmed.

WCB CA E NO. 75-3326 JUN 15, 1976

G RTRUD CRABTR  , CLAIMANT
LARRY BRUUN, CLAIMANT S ATTY.
K ITH SK LTON, D F NS ATTY.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members wilso a d moore.

The employer seeks review by the board of the referee s order
WHICH FOUND CLAIMANT TO B P RMAN NTLY AND TOTALLY DISABL D AS OF
D C MB R 2 , 1 9 7 5 .

Claima t was a 56 year old raima  operator whe she suffered

A COMP NSABL INJURY ON MARCH 27, 1974, l. , A FRACTUR OF H R RIGHT
F MUR. TR ATM NT INCLUD D TH INSTALLATION OF A SM ITH-P T RSON NAIL.
IN F BRUARY, 1 9 7 5 CLAIMANT WAS  VALUAT D FOR BACK COMPLAINTS BY DR.
FRY, AN ORTHOP DIST, WHO FOUND OST O ARTHRITIS OF TH LUMBAR SPIN 
WITH NARROWING OF TH L4 5 . H INDICAT D, IN HIS R PORT OF MARCH 19,
1 97 5 , THAT TH R WAS A POSSIBILITY OF AVASCULAR N CROSIS IN TH RIGHT
F MORAL H AD. DR. FRY F LT THAT CLAIMANT S PR S NT WORK WAS AGGRA
VATING H R HIP AND THAT, ALTHOUGH H R CONDITION WAS STATIONARY, WITH
H R PR S NT DIFFICULTY WORKING CLAIMANT SHOULD NOT R TURN TO H R
FORM R JOB.

On JULY 29, 1975 AD T RMI NATION ORD R AWARD D CLA1 MANT 3 7.5
D GR  S FOR 25 P R C NT LOSS OF H R RIGHT L G. TH R AFT R, DR. FRY
ADVIS D CLAIMANT S ATTORN Y THAT CLAIMANT PROBABLY DID NOT INJUR H R
BACK WH N SH SUFF R D TH HIP INJURY BUT TH BROK N HIP AND TH INA
BILITY OF CLAIMANT TO WALK ON H R RIGHT L G COULD AFF CT H R BACK
ALSO TH FRACTUR D HIP COULD AGGRAVAT TH OST O ARTHR ITI S OF TH 
LUMBAR SPIN .
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WAS SUBSEQUENTLY EXAMINED BY OR• ELLISON, AN ORTHO
PEDIST, WHO STATED 0 IN A REPORT DATED SEPTEMBER 2 5 0 197 5 0 THAT 
CLAIMANT HAS HAD A SIGNIFICANT INJURY IN TERMS OF HER FRACTURE AND 
THIS CONTINUES TO BE A PROBLEM BECAUSE OF THE SIGNIFICANT DEGENERATIVE 
DISEASE AND PROBABLE AVASCULAR NECROSIS• HE SAID CLAIMANT HAD SEVERE 
LUMBAR DEGENERATIVE DISEASE AND HE THOUGHT THAT EITHER ONE OF THESE 
ENTITIES WOULD PRECLUDE HER FROM RETURNING TO ANY KIND OF EMPLOYMENT 
ON A CONSISTENT BASIS• 

CLAIMANT HAD RETURNED TO WORK ON DECEMBER 2 1 1974 FOR THE SAME 
EMPLOYER, BUT WORKING ON A DIFFERENT MACHINE - AT FIRST SHE WORKED 
ONLY FOUR HOURS A DAV 0 LATER SHE INCREASED THIS TO SIX HOURS A DAY AND 
THEN SHE TRIED A FULL 8 HOUR SHIFT UNTIL MARCH 2 5 t 197 5 1 AT WHICH TIME 
SHE QUIT BECAUSE OF THE PAIN, DISCOMFORT AND F.ATIGUE• 

CLAIMANT HAS AN 1 1 TH GRADE EDUCATION AND PRIOR TO HER INJURY HAD 
WORKED 3 0 YEARS FOR THE SAME EMPLOYER - SHE HAD SUFFERED A BACK IN
JURY IN 194 4 OR 194 5 WHICH REQUIRED TRE·ATMENT OVER THE YEARS UP TO 
THE TIME OF THE INDUSTRIAL INJURY AND CAUSED HER TO OCCASIONALLY MISS 
A DAV OR TWO OF WORK• 

THE REFEREE FOUND NO REASON TO QUESTION CLAIMANT'S CREDIBILITY. 
OR MOTIVATION. HE FOUND THAT THE EVIDENCE CLEARLY SUPPORTED THE 
FINDING THAT CLAIMANT'S BACK AND HIP DISABILITY WERE CONNECTED .TO HER 
INDUSTRIAL INJURY AND 0 AFTER TAKING INTO ACCOUNT CLAIMANT'S AGE 0 EDU
CATION, EXPERIENCE AND POTENTIAL, TOGETHER WITH THE INJURY RESIDUALS, 
CONCLUDED THAT CLAIMANT IS UNABLE TO WORK GAINFULLY, SUITABLY AND 
REGULARLY. 

THE BOARD, ON DE NOVO REVIEW, RELYING HEAVILY ON DR• ELLI.SON'S 
OPINION THAT EITHER CLAIMANT'S SIGNIFICANT INJURY IN TERMS OF HER HIP 
FRACTURE AND THE CONTINUING PROBLEM BECAUSE OF THE SIGNIFICANT DEGEN
ERATIVE DISEASE AND PROBABLE AVASCULAR NECROSIS OR HER SEVERE LUMBAR 
DEGENERATIVE DISEASE WOULD PRECLUDE CLAIMANT FROM RETURNING TO ANY 
KIND OF EMPLOYMENT ON A CONSISTENT BASIS AND THE OPINION OF DR. FIT
CHETT THAT THE ARTHRITIS IN CLAIMANT'S HIP WOULD WORSEN WITH TIME 
AND MIGHT VERY WELL PROGRESS TO THE POINT WHERE CLAIMANT WOULD HAVE 
SUCH SEVERE PAIN THAT ANY SORT OF WORK WOULD BE UNFEASIBLE FOR HER, 
AGREES WITH THE CONCLUSION REACHED BY THE REFEREE THAT CLAIMANT IS 
PERMANENTLY AND TOTALLY DISABLED0 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 2, 197 5 IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 
4 0 0 DOLLARS 0 PAYABLE BY THE EMPLOYER• 

SAIF CLAIM NO. A 579585 

JAMES E. NATIONS, CLAIMANT 
ALLEN OWEN, CLAIMANT'S ATTY0 

DEPT. OF JUSTICE 0 DEFENSE· ATTY• 
AMENDED OWN MOTION ORDER 

JUNE 15, 1976 

0N JUNE 1 , I 9 7 6 THE BOARD ENTERED ITS OWN MOTION ORDER IN THE 
ABOVE ENTITLED MATTER• THE ORDER AWARDED CLAIMANT'S COUNSEL 2 5 PER 
CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION PAYABLE OUT OF 
SUCH COMPENSATION AS PAID TO A MAXIMUM OF 2 5 0 DOLLARS BUT FAILED TO 
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Claima t was subseque tly exami ed by dr, elliso , a ortho

ped st, WHO STAT D, IN A R PORT DAT D S PT MB R 2 5 , 1 9 7 5 , THAT
CLAIMANT HAS HAD A SIGNIFICANT INJURY IN T RMS OF H R FRACTUR AND
THIS CONTINU S TO B A PROBL M B CAUS OF TH SIGNIFICANT D G N RATIV 
DIS AS AND PROBABL AVASCULAR N CROSIS. H SAID CLAIMANT HAD S V R 
LUMBAR D G N RATIV DIS AS AND H THOUGHT THAT  ITH R ON OF TH S 
 NTITI S WOULD PR CLUD H R FROM R TURNING TO ANY KIND OF  MPLOYM NT
ON A CONSIST NT BASIS.

Cla mant had returned to work on December 2, 1974 for the same

 MPLOY R, BUT WORKING ON A DIFF R NT MACHIN AT FIRST SH WORK D
ONLY FOUR HOURS A DAY, LAT R SH INCR AS D THIS TO SIX HOURS A DAY AND
TH N SH TRI D A FULL 8 HOUR SHIFT UNTIL MARCH 25, 1975, AT WHICH TIM 
SH QUIT B CAUS OF TH PAIN, DISCOMFORT AND FATIGU .

Claima t has a i ith grade educatio a d prior to her i jury had

WORK D 3 0 Y ARS FOR TH SAM  MPLOY R SH HAD SUFF R D A BACK IN
JURY IN 1 94 4 OR 1 94 5 WHICH R QUIR D TR ATM NT OV R TH Y ARS UP TO
TH TIM OF TH INDUSTRIAL INJURY AND CAUS D H R TO OCCASIONALLY MISS
A DAY OR TWO OF WORK.

The referee found no reason to quest on cla mant s CR DIBILITY

OR MOTIVATION. H FOUND THAT TH  VID NC CL ARLY SUPPORT D TH 
FINDING THAT CLAIMANT'S BACK AND HIP DISABILITY W R CONN CT D.TO H R
INDUSTRIAL INJURY AND, AFT R TAKING INTO ACCOUNT CLAIMANT1 S AG ,  DU
CATION,  XP RI NC AND POT NTIAL, TOG TH R WITH TH INJURY R SIDUALS,
CONCLUD D THAT CLAIMANT IS UNABL TO WORK GAINFULLY, SUITABLY AND
R GULARLY.

The BOARD, ON D NOVO R VI W, R LYING H AVILY ON DR,  LLISON S
OPINION THAT  ITH R CLAIMANT'S SIGNIFICANT INJURY IN T RMS OF H R HIP
FRACTUR AND TH CONTINUING PROBL M B CAUS OF TH SIGNIFICANT D G N
 RATIV DIS AS AND PROBABL AVASCULAR N CROSIS OR H R S V R LUMBAR
D G N RATIV DIS AS WOULD PR CLUD CLAIMANT FROM R TURNING TO ANY
KIND OF  MPLOYM NT ON A CONSIST NT BASIS AND TH OPINION OF DR. FIT
CH TT THAT TH ARTHRITIS IN CLAIMANT'S HIP WOULD WORS N WITH TIM 
AND MIGHT V RY W LL PROGR SS TO TH POINT WH R CLAIMANT WOULD HAV 
SUCH S V R PAIN THAT ANY SORT OF WORK WOULD B UNF ASIBL FOR H R,
AGR  S WITH TH CONCLUSION R ACH D BY TH R F R  THAT CLAIMANT IS
P RMAN NTLY AND TOTALLY DISABL D.

ORDER
The ORD R OF TH R F R  DAT D D C MB R 2 , 1 9 7 5 IS AFFIRM D.

Claima t's cou sel is awarded as a reaso able attor ey fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF
4 00 DOLLARS, PAYABL BY TH  MPLOY R.

 AIF CLAIM NO. A 579585 JUNE 15, 1976

JAME E. NATION , CLAIMANT
ALL N OW N, CLAIMANT'S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
AM ND D OWN MOTION ORD R

On JUN 1 , 1 9 76 TH BOARD  NT R D ITS OWN MOTION ORD R IN TH 
ABOV  NTITL D MATT R. TH ORD R AWARD D CLAIMANT'S COUNS L 2 5 P R
C NT OF TH T MPORARY TOTAL DISABILITY COMP NSATION PAYABL OUT OF
SUCH COMP NSATION AS PAID TO A MAXIMUM OF 2 5 0 DOLLARS BUT FAIL D TO
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AN AWARD OF A REASONABLE ATTORNEY FEE PAYABLE AFTER CLAIM 

CLOSURE PURSUANT TO ORS 6 5 6 • 2 7 8 • 

ORDER 

IT IS HEREBY ORDERED THAT CLAIMANT'S COUNSEL IS AWARDED 0 AS A 

REASONABLE ATTORNEY FEE 0 2 5 PER CENT OF ANY ADDITIONAL PERMANENT 

PARTIAL DISABILITY COMPENSATION AWARDED CLAIMANT AS A RESULT OF SUB

SEQUENT ACTION BY THE EVALUATION DIVISION PURSUANT TO ORS 6 5 6 • 2 7 8 • 

PAYABLE OUT OF SAID COMPENSATION AS PAID 0 TO A MAXIMUM OF 2 1 000 
DOLLARS. 

WCB CASE NO. 74-661 

EARL WEEDEMAN, CLAIMANT 
MARK HARDIN, CLAIMANT'S ATTY. 

NOREEN SAL TVE IT, DEFENSE ATTY. 

OWN MOTION ORDER 

JUNE 15, 1976 

ON APRIL 7 1 197 6 THE CLAIMANT REQUESTED THE BOARD TO EXERCISE 

ITS OWN MOTION PURSUANT TO ORS 656.278 AND REOPEN HIS CLAIM FOR A 

196 9 COMPENSABLE INJURY. 

CLAIMANT'S COUNSEL WAS ADVISED 0 ON APRIL 12, 1976, THAT IT 

WOULD BE NECESSARY TO FURNISH THE BOARD A CURRENT MEDICAL REPORT 

WHICH WOULD SHOW THAT THE CONDITION OF CLAIMANT WAS WORSENED AND 

HIS PRESENT CONDITION IS DIRECTLY RELATED TO THE 1969 INJURY. 

0N JUNE 7, 197 6 THE BOARD WAS FURNISHED A COPY OF A MEDICAL RE

PORT FROM DR. SURBAUGH, AN ORTHOPEDIC PHYSICIAN, WHO HAD EXAMINED 

CLAIMANT ON MARCH 10, 1976• 

THE BOARD, AFTER STUDYING THE CONTENTS OF DR. SURBAUGH' S RE

PORT0 CONCLUDES IT IS NOT SUFFICIENT TO SUPPORT CLAIMANT'S CLAIM FOR 

AGGRAVATION OF HIS 1 969 INJURY. IN FACT, DR. SURBAUGH ADMITS THAT 

THE NATURE OF SUCH AGGRAVATION WOULD HAVE TO BE CORROBORATED WITH 

MEDICAL REPORTS WHICH POST-DATED INCIDENTS SUBSEQUENT TO THE INDUS

TRIAL INJURY OF 1 969 WHICH IN TURN WOULD BE COMPARED WITH HIS PRESENT 

EVALUATION OF CLAIMANT'S CONDITION• SUBJECTIVELY• CLAIMANT CAN SUB

STANTIATE THAT HIS SYMPTOMS ARE, IN FACT, AGGRAVATED AND THAT HE 

CONTINUES TO BE SYMPTOMATIC - HOWEVER, THIS IS NOT SUFFICIENT MEDICAL 

EVIDENCE TO JUSTIFY REOPENING THE CLAIM. 

ORDER 

THE REQUEST FOR THE BOARD TO EXERCISE ITS OWN MOTION JURISDIC

TION PURSUANT TO ORS 6 5 6 • 2 7 8 AND REOPEN CLAIMANT'S CLAIM FOR HIS 

1969 INDUSTRIAL INJURY IS, AT THIS TIME, DENIED• 
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INCLUD AN AWARD OF A R ASONABL ATTORN Y F  PAYABL AFT R CLAIM
CLOSUR PURSUANT TO ORS 656.278.

ORDER
It is hereby ordered that claima t’s cou sel is awarded, as a

R ASONABL ATTORN Y F  , 2 5 P R C NT OF ANY ADDITIONAL P RMAN NT
PARTIAL DISABILITY COMP NSATION AWARD D CLAIMANT AS A R SULT OF SUB
S QU NT ACTION BY TH  VALUATION DIVISION PURSUANT TO ORS 6 5 6.2 7 8 ,
PAYABL OUT OF SAID COMP NSATION AS PAID, TO A MAXIMUM OF 2,000
DOLLARS.

WCB CA E NO. 74-661 JUNE 15, 1976

EARL WEEDEMAN, CLAIMANT
MARK HARDIN, CLAIMANT S ATTY.
NOR  N SALTV IT, D F NS ATTY.
OWN MOTION ORD R

On APRIL 7 , 1 976 TH CLAIMANT R QU ST D TH BOARD TO  X RCIS 

ITS OWN MOTION PURSUANT TO ORS 6 5 6,2 7 8 AND R OP N HIS CLAIM FOR A
1 96 9 COMP NSABL INJURY.

Claima t’s cou sel was advised, o april 12, 1 9 76 , that it

WOULD B N C SSARY TO FURNISH TH BOARD A CURR NT M DICAL R PORT
WHICH WOULD SHOW THAT TH CONDITION OF CLAIMANT WAS WORS N D AND
HIS PR S NT CONDITION IS DIR CTLY R LAT D TO TH 1 96 9 INJURY.

On JUN 7, 1976 TH BOARD WAS FURNISH D A COPY OF A M DICAL R 
PORT FROM DR. SURBAUGH, AN ORTHOP DIC PHYSICIAN, WHO HAD  XAMIN D
CLAIMANT ON MARCH 1 0 , 1 9 76 .

TH BOARD, AFT R STUDYING TH CONT NTS OF DR. SURBAUGH1 S R 
PORT, CONCLUD S IT IS NOT SUFFICI NT TO SUPPORT CLAIMANT S CLAIM FOR
AGGRAVATION OF HIS 1 96 9 INJURY. IN FACT, DR. SURBAUGH ADMITS THAT
TH NATUR OF SUCH AGGRAVATION WOULD HAV TO B CORROBORAT D WITH
M DICAL R PORTS WHICH POST-DAT D INCID NTS SUBS QU NT TO TH INDUS
TRIAL INJURY OF 1 96 9 WHICH IN TURN WOULD B COMPAR D WITH HIS PR S NT
 VALUATION OF CLAIMANT S CONDITION. SUBJ CTIV LY, CLAIMANT CAN SUB
STANTIAT THAT HIS SYMPTOMS AR , IN FACT, AGGRAVAT D AND THAT H 
CONTINU S TO B SYMPTOMATIC HOW V R, THIS IS NOT SUFFICI NT M DICAL
 VID NC TO JUSTIFY R OP NING TH CLAIM.

ORDER
The request for the board to exerc se  ts own mot on JURISDIC

TION PURSUANT TO ORS 6 5 6.2 7 8 AND R OP N CLAIMANT'S CLAIM FOR HIS
1 96 9 INDUSTRIAL INJURY IS, AT THIS TIM , D NI D.
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CASE NO. 75-1942 

MERRIBETH RICHMOND, CLAIMANT 
HUGH COLE 0 CLAIMANT" S ATTY. 
DEPT. OF JUSTICE 0 DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

JUNE 16, 1 976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE" S ORDER WHICH AWARDED CLAIMANT 8 0 DEGREES FOR 2 5 PER CENT 
UNSCHEDULED PERMANENT PARTIAL DISABILITY. THE CLAIM HAD BEEN CLOSED 

PREVIOUSLY BY TWO DETERMINATION ORDERS WHICH HAD ALLOWED TEMPORARY 
TOTAL DISABILITY 0 BUT HAD MADE NO AWARDS FOR PERMANENT PARTIAL DIS
ABILITY• 

CLAIMANT SUSTAINED A COMPENSABLE INJURY NOVEMBER 2 7 0 197 2 
WHILE LIFTING MATTRESSES AT A JUVENILE CORRECTION FACILITY• THE IN
JURY WAS DIAGNOSED BY DR• GROSSENBACHER AS 'THORACIC STRAIN 0 CHRONIC 0 

RECURRENT.' 

CL~IMANT UNDERWENT EVALUATION AT THE BOARD'S DISABILITY PRE
VENTION DIVISION - IT WAS THE IR RECOMMENDATION THAT NO ORTHOPEDIC 
TREATMENT WAS NECESSARY, THAT HER CONDITION WAS STATIONARY AND SHE 
COULD RETURN TO WORK 0 LOSS OF FUNCTION OF THE BACK WAS RATED 'MINI
MAL"• DR. GROSSENBACHER ALSO STATED HER DISABILITY WAS "0-MINIMAL' • 
NUMEROUS PHYSICAL AND PSYCHOLOGICAL PROBLEMS WERE DOCUMENTED IN 
THE RECORD BUT WERE TOTALLY UNRELATED TO THE INDUSTRIAL INJURY• 

CLAIMANT IS A VERY PERSONABLE INDIVIDUAL WHO LIKES WORKING WITH 
PEOPLE AND IS NOW ENROLLED AT THE UNIVERSITY OF OREGON MAJORING IN 
SOCIOLOGY AND COUNSELING0 

AFTER REVIEWING THE ENTIRE RECORD, THE BOARD FINDS CLAIMANT 
HAS SUFFERED NO DIMINISHMENT OF HER WAGE EARNING CAPACITY 0 THEREFORE 0 

CLAIMANT IS NOT ENTITLED TO ANY AWARD OF PERMANENT PARTIAL DISABILITY. 

THE DETERMINATION ORDERS MAILED NOVEMBER 7 1 1 973 AND MAY t O t 974 ARE 

AFFIRMED. 

ORDER 

THE ORDER OF THE REFEREE 0 DATED NOVEMBER 12 0 1975 0 IS REVERSED. 

WCB CASE NO. 75-3415 

JOSEPH S. BLAHA, CLAIMANT 
KEITH TICHENOR 0 CLAIMANT'S ATTY• 

DEPT• OF JUSTICE 0 DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 1_6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AWARDED CLAIMANT 8 0 DEGREES FOR UNSCHEDULED LEFT SHOULDER DISABILITY 

CONTENDING HE IS ENTITLED TO MORE. 

CL.Al MANT, A 4 2 YE AR OLD JOURNEYMAN ELECTRIC IAN I HAS BEEN EM
PLOYED BY THE EMPLOYER SINCE 1959• ON OCTOBER 28 1 1974 CLAIMANT 
SUFFERED A COMPENSABLE INJURY, HE CONTINUED WORKING BUT MISSED ABOUT 
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WCB CAS NO. 75-1942 JUN 16, 1976

M RRIB TH RICHMOND, CLAIMANT
HUGH COLE, CLAIMANT’S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of the
referee s ORD R WHICH AWARD D CLAIMANT 80 D GR  S FOR 25 P R C NT
UNSCH DUL D P RMAN NT PARTIAL DISABILITY. TH CLAIM HAD B  N CLOS D
PR VIOUSLY BY TWO D T RMINATION ORD RS WHICH HAD ALLOW D T MPORARY
TOTAL DISABILITY, BUT HAD MAD NO AWARDS FOR P RMAN NT PARTIAL DIS
ABILITY.

Cla mant susta ned a compensable  njury November 27, 1972
WHIL LIFTING MATTR SS S AT A JUV NIL CORR CTION FACILITY. TH IN
JURY WAS DIAGNOS D BY DR. GROSS NBACH R AS THORACIC STRAIN, CHRONIC,
R CURR NT.

Claima t u derwe t evaluatio at the board s disability pre
vent on DIVISION IT WAS TH IR R COMM NDATION THAT NO ORTHOP DIC
TR ATM NT WAS N C SSARY, THAT H R CONDITION WAS STATIONARY AND SH 
COULD R TURN TO WORK. LOSS OF FUNCTION OF TH BACK WAS RAT D MINI
MAL . DR. GROSS NBACH R ALSO STAT D H R DISABILITY WAS r0 MINIMAL*.
NUM ROUS PHYSICAL AND PSYCHOLOGICAL PROBL MS W R DOCUM NT D IN
TH R CORD BUT W R TOTALLY UNR LAT D TO TH INDUSTRIAL INJURY.

Claima t is a very perso able i dividual who likes worki g with

PEOPLE AND IS NOW ENROLLED AT THE UNIVERSITY OF OREGON MAJORING IN
SOCIOLOGY AND COUNSELING,

After rev ew ng the ent re record, the board f nds cla mant

has SUFF R D no d m n shment of her wage earn ng capac ty, therefore,
CLAIMANT IS NOT  NTITL D TO ANY AWARD OF P RMAN NT PARTIAL DISABILITY.
TH D T RMINATION ORD RS MAIL D NOV MB R 7 , 1 97 3 AND MAY 1 , 1 9 74 AR 
AFFIRM D.

ORD R

The order of the referee, d ted November 12, 197 , is reversed.

WCB CAS NO. 75-3415 JUN 16, 1976

JOS PH S. BLAHA, CLAIMANT
K ITH TICH NOR, CLAIMANT S ATTY,
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t seeks board review of the referee s order which
AWARD D CLAIMANT 80 D GR  S FOR UNSCH DUL D L FT SHOULD R DISABILITY
CONT NDING H IS  NTITL D TO MOR .

Claima t, a 42 year old jour eyma electricia , has bee em
ployed BY TH  MPLOY R SINC 1 9 5 9 . ON OCTOB R 2 8 , 1 9 74 CLAIMANT
SUFF R D A COMP NSABL INJURY, H CONTINU D WORKING BUT MISS D ABOUT
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WEEKS THE LATTER PART OF FEBRUARY AND THE EARLY PART OF MARCH 0 

197 5 0 AND ANOTHER THREE OR FOUR WEEKS IN APRIL 0 t 9 7 5 • HE HAS BEEN 
WORKING CONTINUOUSLY SINCE APRIL 0 197 5 • 

SINCE NOVEMBER 4 0 1974 CLAIMANT HAD BEEN UNDER THE CARE OF DR. 
KAYSER WHO DIAGNOSED A CONTUSION 0 LEFT SHOULDER POSTERIOR• HE PER
FORMED A LEFT SHOULDER ARTHROGRAM ON DECEMBER t 1 0 t 9 7 4 AND FOUND 
NO ADHESIONS IN THE SHOULDER JOINT• NO FILLING DEFECTS TO SUGGEST SYNO
VITIS AND THE VISUALIZED PORTIONS OF THE ARTICULAR CARTILEGE SEEMED 
NORMAL• NO ROTATOR CUFF TEAR WAS NOTED. 

ON DECEMBER 2 0 0 197 4 THE CLAIM WAS CLOSED AS A NON-DISABLING 
INJURY AND CLAIMANT WAS ADVISED OF HIS RIGHTS. LATER THE CLAIM WAS 

REOPENED FOR THE PAYMENT OF TIME Loss. ON APRIL 2s. 1975 CLAIMANT 

WAS AUTHORIZED TO RETURN TO WORK BY DR• KAYSER ALTHOUGH HE CONTINUED 

TO TREAT CLAIMANT. 

ON JULY 29 0 1975 A DETERMINATION ORDER AWARDED CLAIMANT 32 
DEGREES FOR 1 0 PER CENT UNSCHEDULED LEFT SHOULDER DISABILITY. 

ON AUGUST 1 3 • 197 5 DR. DAVIS EXAMINED. CLAIMANT AND FOUND THAT 
HE HAD FULL RANGES OF MOTION IN THE LEFT SHOULDER WITH PAIN EXPRESSED 
AT EXTREMES OF ABDUCTION AND EXTERN.AL ROTATION WITH REFERRAL OF PAIN 
TO THE ANTERIOR. ASPECT OF THE SHOULDER• X-RAYS OF THE NECK AND LEFT 

SHOULDER INDICATED NO ABNORMALITIES FROM THE OSSEOUS STANDPOINT• DR• 

DAVIS• IMPRESSION WAS THAT THERE WAS AN INCOMPLETE TENDON CAPSULAR 
TEAR OF THE ANTERIOR LEFT SHOULDER AND ALSO TENNIS ELBOW SYNDROME, 

LEFT• FROM A THERAPEUTIC STANDPOINT 0 CLAIMANT HAS THE ALTERNATIVE 
OF LIVING WITHIN THE RESTRICTIONS THAT HE HAS IN THE LEFT SHOULDER, AS 
FAR AS THE SYMPTOMS ARE CONCERNED 0 OR SUBMITTING TO EXPLORATION, 
WITH THE HOPE THAT HE WOULD HAVE A LESION THAT COULD BE CHANGED BY 

SURGICAL INTERVENTION - HOWEVER 0 DR• DAVIS DID NOT FEEL THAT THE PRO
SPECTS OF A CHANGE BY SURGICAL MANAGEMENT WERE GOOD• CLAIMANT 
ELECTED NOT TO HAVE THE EXPLORATORY SURGERY• 

CLAIMANT HAS A. HIGH SCHOOL DI PLO MA AND SERVED FOUR YEARS IN THE 
AIR FORCE AS A RADAR TECHNICIAN• AT THE PRESENT TIME HE COMPLAINS 0,F 
A DULL ACHE IN HIS SHOULDER WHICH IS PRESENT AT ALL TIMES• ALSO ACHE 
IN THE LEFT PART OF HIS NECK DOWN TO HIS ELBOW• OVER USE OF THE 
SHOULDER RE SUL TS IN SEVERE PAIN AND CLAIMANT CANNOT LIFT WEIGHTS OVER 

HIS HEAD• 

THE REFEREE FOUND THAT CLAIMANT HAD SUSTAINED THE BURDEN OF 
PROVING THAT HIS AWARD 0 BASED UPON LOSS OF EARNING CAPACITY• WAS IN

APPROPRIATE• HE FOUND THAT CLAIMANT NOW HAS A HANDICAP COMPETING 
FOR JOBS IN THE OPEN MARKET• HE CONCLUDED THAT CLAIMANT SHOULD BE 
AWARDED AN ADDITIONAL 4 8 DEGREES WHICH WOULD REPRESENT AN AGGREGATE 
OF 8 0 DEGREES FOR 2 5 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHED

ULED DISABILITY. 

THE BOARD 0 ON DE NOVO REVIEW 0 AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 2 2, 197 5, IS AFFIRMED• 

-2 1 0 -

THR  W  KS TH LATT R PART OF F BRUARY AND TH  ARLY PART OF MARCH,
1 9 7 5 , AND ANOTH R THR  OR FOUR W  KS IN APRIL, 1975, H HAS B  N
WORKING CONTINUOUSLY SINC APRIL, 1 9 7 5 ,

S nce November 4, 1974 cla mant had been under the care of dr.
KAYS R WHO DIAGNOS D A CONTUSION, L FT SHOULD R POST RIOR. H P R
FORM D A L FT SHOULD R ARTHROGRAM ON D C MB R 1 1 , 1 9 7 4 AND FOUND
NO ADH SIONS IN TH SHOULD R JOINT, NO FILLING D F CTS TO SUGG ST SYNO
VITIS AND TH VISUALIZ D PORTIONS OF TH ARTICULAR CARTIL G S  M D
NORMAL, NO ROTATOR CUFF T AR WAS NOT D.

On December 20, 1974 the cl im w s closed  s  non—dis bling
INJURY AND CLAIMANT WAS ADVIS D OF HIS RIGHTS. LAT R TH CLAIM WAS
R OP N D FOR TH PAYM NT OF TIM LOSS. ON APRIL 2 8 , 1 9 75 CLAIMANT
WAS AUTHORIZ D TO R TURN TO WORK BY DR. KAYS R ALTHOUGH H CONTINU D
TO TR AT CLAIMANT.

On JULY 2 9 , 1 9 7 5 A D T RMINATION ORD R AWARD D CLAIMANT 3 2

D GR  S FOR 1 0 P R C NT UNSCH DUL D L FT SHOULD R DISABILITY.

On AUGUST 1 3 , 1 97 5 DR. DAVIS  XAMIN D CLAIMANT AND FOUND THAT
H HAD FULL RANG S OF MOTION IN TH L FT SHOULD R WITH PAIN  XPR SS D
AT  XTR M S OF ABDUCTION AND  XT RNAL ROTATION WITH R F RRAL OF PAIN
TO TH ANT RIOR ASP CT OF TH SHOULD R. X-RAYS OF TH N CK AND L FT
SHOULD R INDICAT D NO ABNORMALITI S FROM TH OSS OUS STANDPOINT. DR.
DAVIS IMPR SSION WAS THAT TH R WAS AN INCOMPL T T NDON CAPSULAR
T AR OF TH ANT RIOR L FT SHOULD R AND ALSO T NNIS  LBOW SYNDROM ,
L FT. FROM A TH RAP UTIC STANDPOINT, CLAIMANT HAS TH ALT RNATIV 
OF LIVING WITHIN TH R STRICTIONS THAT H HAS IN TH L FT SHOULD R, AS
FAR AS TH SYMPTOMS AR CONC RN D, OR SUBMITTING TO  XPLORATION,
WITH TH HOP THAT H WOULD HAV A L SION THAT COULD B CHANG D BY
SURGICAL INT RV NTION HOW V R, DR, DAVIS DID NOT F  L THAT TH PRO
SP CTS OF A CHANG BY SURGICAL MANAG M NT W R GOOD. CLAIMANT
 L CT D NOT TO HAV TH  XPLORATORY SURG RY.

Claima t has a high school diploma a d served four years i the

AIR FORCE AS A RADAR TECHNICIAN. AT THE PRESENT TIME HE COMPLAINS OF
A DULL ACHE IN HIS SHOULDER WHICH IS PRESENT AT ALL TIMES, ALSO ACHE
IN THE LEFT PART OF HIS NECK DOWN TO HIS ELBOW. OVER USE OF THE
SHOULDER RESULTS IN SEVERE PAIN AND CLAIMANT CANNOT LIFT WEIGHTS OVER
HIS HEAD.

The referee found th t cl im nt h d sust ined the burden of
PROVING THAT HIS AWARD, BAS D UPON LOSS OF  ARNING CAPACITY, WAS IN
APPROPRIAT . H FOUND THAT CLAIMANT NOW HAS A HANDICAP COMP TING
FOR JOBS IN TH OP N MARK T. H CONCLUD D THAT CLAIMANT SHOULD B 
AWARD D AN ADDITIONAL 4 8 D GR  S WHICH WOULD R PR S NT AN AGGR GAT 
OF 80 D GR  S FOR 25 P R C NT OF TH MAXIMUM ALLOWABL FOR UNSCH D
UL D DISABILITY.

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH FINDINGS
AND CONCLUSIONS OF TH R F R  .

ORDER
The order of the referee, dated December 22, 1975, is affirmed.
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CASE NO. 75-2388 

CHARLES P •• WIEBKE, CLAIMANT 

ROGER WARREN, DEFENSE ATTY0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH AFFIRMED THE DENIAL OF CLAIMANT'S CLAIM FOR AGGRAVATION BY 

THE EM PLOYE R 0 

CLAIMANT HAD Sl'FFERED AN INJURY TO HIS LEFT HAND ON DECEMBER 

1 9 t 1972 • THE CLAIM WAS CLOSED BY A DETERMINATION ORDER MAILED 

OCTOBER 18 1 1973, WHEREBY CLAIMANT RECEIVED 100 PER CENT LOSS OF 

THE LEFT THUMB, 4 0 PER CENT OF THE LEFT INDEX FINGER ( LOSS OF 

OPPOSITION) t 3 0 PER CENT LOSS OF THE LEFT MIDDLE FINGER ( LOSS OF 

OPPOSITION) 0 2 0 PER CENT LOSS OF THE LEFT RING FINGER ( LOSS OF 

OPPOSITION) t AND t O PER CENT LOSS OF THE LEFT LITTLE FINGER ( LOSS OF 

OPPOSITION)• 

CLAIMANT'S TREATING PHYSICIAN, DR 0 PALUSKA 1 AN ORTHOPEDIST, 

EXAMINED CLAIMANT IN APRIL, t 9 7 5 0 CLAIMANT WAS COMPLAINING OF LEFT 

FOREARM PAIN• DR 0 PALUSKA 1 ON APRIL 2 4 1 t 9 7 5 1 DID NOT RE COM MEND 

REOPENING WITHOUT OBJECTIVE FINDINGS• ON OCTOBER t 6 1 t 9 7 5 DR 0 NATHAN, 

A SPECIALIST IN HAND SURGERY, STATED HE NOTED NOTHING INDICATING 

AGGRAVATION 0 

ON NOVEMBER 18 9 1975 DR 0 PALUSKA SAID IT WAS ONLY NATURAL FOR 

CLAIMANT TO ASSOCIATE THE PAIN IN HIS ARM WITH HIS INDUSTRIAL ACCIDENT 

BUT HE FOUND NO CAUSE-AND-EFFECT RELATIONSHIP BETWEEN THE INDUSTRIAL 

INJURY "'\ND THE PAIN THAT CLAIMANT COMPLAINED OF IN HIS LEFT UPPER ARM 0 

THE REFEREE FOUND NO SUFFICIENT MEDICAL EVIDENCE TO SUPPORT 

CLAIMANT'S CLAIM FOR AGGRAVATION 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER 

OF THE REFEREE 0 

THE BOARD NOTES THAT THE CLAIMANT REPRESENTS HIMSELF BOTH AT 

THE HEARING AND ON REVIEW AND 0 AS A LAY PERSON, PROBABLY WAS NOT 

FAMILIAR WITH THE STATUTORY REQUIREMENTS RELATING TO A CLAIM FOR 

AGGRAVATION 0 THE BOARD CALLS TO CLAIMANT'S ATTENTION THE NECESSITY 

FOR SUPPORTING A CLAIM FOR AGGRAVATION WITH MEDICAL EVIDENCE INDI

CATING THAT SINCE THE LAST AWARD OR ARRANGEMENT OF COMPENSATION 

HIS CONDITION HAS WORSENED AND THAT SUCH WORSENED CONDITION RESULTS 

FROM THE ORIGINAL INJURY. 

CLAIMANT'S CLAIM WAS CLOSED BY A DETERMINATION ORDER DATED 

OCTOBER t 8 1 t 9 7 3, THE RE FORE O HE HAS AGGRAVATION RIGHTS THAT WI LL NOT 

EXPIRE UNTIL OCTOBER 17 1 t 9 7 8 0 IF, IN THE FUTURE, CLAIMANT'S CONDI

TION BECOMES WORSE AND MEDICAL EVIDENCE INDICATES THAT THE WORSENED 

CONDITION RESULTS FROM THE INDUSTRIAL INJURY THEN CLAIMANT AGAIN 

MAY FILE A CLAIM FOR AGGRAVATION 0 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 3 0 t 1974 t IS AFFIRMED 0 

-2 11 -

WCB CAS NO. 75-2388 JUN 16, 1976

CHARL S A. W1EBKE, CLAIMANT
ROG R WARR N, D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks review by the board of the referee s order
which affirmed the de ial of claima t s claim for aggravatio by
TH  MPLOY R.

Claima t had suffered a i jury to his left ha d o December
1 9 , 1 9 72 . TH CLAIM WAS CLOS D BY A D T RMINATION ORD R MAIL D
OCTOB R 1 8 , 1 9 73 , WH R BY CLAIMANT R C IV D 100 P R C NT LOSS OF
TH L FT THUMB, 4 0 P R C NT OF TH L FT IND X FING R (LOSS OF
OPPOSITION), 30 P R C NT LOSS OF TH L FT MIDDL FING R (LOSS OF
OPPOSITION) ,20 P R C NT LOSS OF TH L FT RING FING R ( LOSS OF
OPPOSITION), AND 10 P R C NT LOSS OF TH L FT LITTL FING R (LOSS OF
OPPOSITION) .

Claima t s treati g physicia , dr. paluska, a orthopedist,
 XAMIN D CLAIMANT IN APRIL, 1 9 75 . CLAIMANT WAS COMPLAINING OF L FT
FOR ARM PAIN. DR. PALUSKA, ON APRIL 2 4 , 1 9 7 5 , DID NOT R COMM ND
R OP NING WITHOUT OBJ CTIV FINDINGS. ON OCTOB R 1 6 , 1 97 5 DR. NATHAN,
A SP CIALIST IN HAND SURG RY, STAT D H NOT D NOTHING INDICATING
AGGRAVATION.

On NOV MB R 1 8 , 1 97 5 DR, PALUSKA SAID IT WAS ONLY NATURAL FOR
CLAIMANT TO ASSOCIAT TH PAIN IN HIS ARM WITH HIS INDUSTRIAL ACCID NT
BUT H FOUND NO CAUS AND  FF CT R LATIONSHIP B TW  N TH INDUSTRIAL
INJURY AND TH PAIN THAT CLAIMANT COMPLAIN D OF IN HIS L FT UPP R ARM.

The referee found no sufficient medic l evidence to support
cl im nt's CLAIM FOR AGGRAVATION.

The bo rd, on de novo review,  ffirms  nd  dopts the order
OF THE REFEREE.

The bo rd notes th t the cl im nt represents himself both  t
TH H ARING AND ON R VI W AND, AS A LAY P RSON, PROBABLY WAS NOT
FAMILIAR WITH TH STATUTORY R QUIR M NTS R LATING TO A CLAIM FOR
AGGRAVATION. TH BOARD CALLS TO CLAIMANT'S ATT NTION TH N C SSITY
FOR SUPPORTING A CLAIM FOR AGGRAVATION WITH M DICAL  VID NC INDI
CATING THAT SINC TH LAST AWARD OR ARRANG M NT OF COMP NSATION
HIS CONDITION HAS WORS N D AND THAT SUCH WORS N D CONDITION R SULTS
FROM TH ORIGINAL INJURY.

Claima t s claim was closed by a determi atio order dated

OCTOB R 1 8 , 1 9 73 , TH R FOR , H HAS AGGRAVATION RIGHTS THAT WILL NOT
 XPIR UNTIL OCTOB R 1 7 , 1 978 . IF, IN TH FUTUR , CLAIMANT'S CONDI
TION B COM S WORS AND M DICAL  VID NC INDICAT S THAT TH WORS N D
CONDITION R SULTS FROM TH INDUSTRIAL INJURY TH N CLAIMANT AGAIN
MAY FIL A CLAIM FOR AGGRAVATION.

ORD R

The ORD R OF TH R F R  , DAT D D C MB R 30,

-2 11-
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CASE NO. 75-3898 

FRANCIS M. ST ARK, CLAIMANT 
KEITH TICHENOR, CLAIMANT'S ATTY 0 

NOREEN SALTVEIT 1 DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH DENIED CLAIMANT'S CLAIM FOR INCREASED COMPENSATION ON ACCOUNT 

OF AGGRAVATION 0 

CLAIMANT SUSTAINED A COMPENSABLE ANKLE FRACTURE ON MARCH 3 1 1 

1971 • HE RETURNED TO FULL Tl ME WORK AND HIS CLAIM WAS CLOSED WITH

OUT ANY AWARD FOR PERMANENT PARTIAL DISABILITY. NO APPEAL WAS TAKEN 

FROM THIS CLOSURE. 

THEREAFTER, CLAIMANT HAD TWO CERVICAL FUSIONS, NON-RELATED 

AND IN 1974 RETIRED UNDER AN OFF-THE-JOB COVERAGE 0 

CLAIMANT'S LOW BACK PROBLEMS STARTED IN MARCH, .1975, A YEAR 

FOLLOWING HIS RETIREMENT. DR 0 MISKO DIAGNOSED SPONDYLOSIS, THE 

SAME CONDITION FOR WHICH CLAIMANT HAD HAD THE PREVIOUS SURGERIES. 

HE INDICATED THAT THERE WAS NO DEFINITIVE TREATMENT FOR THIS COMPLAINT 

AND THAT X-RAYS TAKEN BACK IN 196 8 SHOWED THE PROGRESSIVE SPONDYLOSIS 

CONDITION HAD BEGUN AS OF THAT TIME 0 

CLAIMANT FILED AN AGGRAVATION CLAIM IN JUNE, 197 5, CONTENDING 

THAT THE 1 971 INJURY, ESSENTIALLY FOR AN ANKLE FRACTURE 0 WAS AGGRA

VATED AND SOMEHOW RELATED TO THE ADVANCING OF THE SPONDYLOSIS DISEASE 

CONDITION. THIS CLAIM WAS DENIED BY THE CARRIER. 

SINCE SPONDYLOSIS IS A JOINT DISEASE WHICH CAN COME ON WITHOUT 

ANY INJURY, OR SIMPLY BY ORDINARY WEAR AND TEAR, IT APPEARS CLAIMANT'S 

PRESENT SPONDYLOSIS CONDITION IS NOT RELATED TO THE ANKLE INJURY OF 

1 971 AT WHICH TIME CLAIMANT WAS ONLY OFF WORK FOR A SHORT TIME, AND 

WHICH, IN FACT, PRODUCED NO BACK SYMPTOMS 0 

THE FACT THAT CLAIMANT HAD SPONDYLOSIS SO SEVERE IN HIS CERVI

CAL SPINE AS TO REQUIRE HIM TO RETIRE FROM WORK AS A PERMANENT TOTAL 

DISABILITY RECIPIENT UNDER OFF-THE-JOB COVERAGE WOULD INDICATE THAT 

THIS IS A DISEASE TO WHICH THE CLAIMANT IS PRONE AND THAT THE IMMOBILI

ZATION FROM TWO CERVICAL SURGERIES WOULD PROBABLY HAVE ACCELERATED 

THE SAME DISEASE COt->IDITION IN HIS LOWER BACK 0 

THE BOARD, ON DE NOVO REVIEW, FINDS FROM A MEDICAL-LEGAL

CAUSAL RELATIONSHIP STANDPOINT CLAIMANT HAS FAILED TO SUSTAIN HIS 

BURDEN OF PROOF• THE BOARD CONCURS WITH THE REFEREE'S DENIAL OF HIS 

AGGRAVATION CLAIM 0 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 22, 1976, IS AFFIRMED• 
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WCB CA E NO. 75-3898 JUNE 16, 1976

Reviewed by bo rd members wilson  nd moore.

Cl im nt requests review by the bo rd of the referee’s order
WHICH D NI D CLAIMANT S CLAIM FOR INCR AS D COMP NSATION ON ACCOUNT
OF AGGRAVATION.

Claima t sustai ed a compe sable a kle fracture o march 3 i ,
1971. H R TURN D TO FULL TIM WORK AND HIS CLAIM WAS CLOS D WITH
OUT ANY AWARD FOR P RMAN NT PARTIAL DISABILITY. NO APP AL WAS TAK N
FROM THIS CLOSUR .

Thereafter, claima t had two cervical fusio s,  o related

AND IN 1 9 74 RETIRED UNDER AN OFF-THE-JOB COVERAGE.

Claima t's low back problems started i march, .1975, a year

FOLLOWING HIS R TIR M NT. DR. MISKO DIAGNOS D SPONDYLOSIS, TH 
SAM CONDITION FOR WHICH CLAIMANT HAD HAD TH PR VIOUS SURG RI S.
H INDICAT D THAT TH R WAS NO D FINITIV TR ATM NT FOR THIS COMPLAINT
AND THAT X-RAYS TAK N BACK IN 1 96 8 SHOW D TH PROGR SSIV SPONDYLOSIS
CONDITION HAD B GUN AS OF THAT TIM .

Claima t filed a aggravatio claim i ju e, 1975, co te di g
THAT TH 197 1 INJURY,  SS NTIALLY FOR AN ANKL FRACTUR , WAS AGGRA
VAT D AND SOM HOW R LAT D TO TH ADVANCING OF TH SPONDYLOSIS DIS AS 
CONDITION. THIS CLAIM WAS D NI D BY TH CARRI R.

Si ce spo dylosis is a joi t disease which ca come o without
ANY INJURY, OR SIMPLY BY ORDINARY W AR AND T AR, IT APP ARS CLAIMANT'S
PR S NT spondylos s cond t on  s not related to the ankle  njury of
19 7 1 AT WHICH TIM C LA IMANT WAS ONLY OFF WORK FOR A SHORT TIM , AND
WHICH, IN FACT, PRODUC D NO BACK SYMPTOMS.

The fact that claima t had spo dylosis so severe i his cervi

cal SPIN AS TO R QUIR HIM TO R TIR FROM WORK AS A P RMAN NT TOTAL
DISABILITY R CIPI NT UND R OFF TH JOB COV RAG WOULD INDICAT THAT
THIS IS A DIS AS TO WHICH TH CLAIMANT IS PRON AND THAT TH IMMOBILI
ZATION FROM TWO C RVICAL SURG RI S WOULD PROBABLY HAV ACC L RAT D
TH SAM DIS AS CONDITION IN HIS LOW R BACK.

The board, o de  ovo review, fi ds from a medical legal

CAUSAL R LATIONSHIP STANDPOINT CLAIMANT HAS FAIL D TO SUSTAIN HIS
BURD N OF PROOF, TH BOARD CONCURS WITH TH R F R  'S D NIAL OF HIS
AGGRAVATION CLAIM.

ORDER
The order of the referee, dated Ja uary 22 , 1976, is affirmed.

FRANCI M.  TARK, CLAIMANT
K ITH TICH NOR, CLAIMANT S ATTY.
NOR  N SALTV IT, D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT
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CASE NO. 75-22 72 JUNE 16, 1976 

BARBARA J. BARNES CLAIMANT 
JOHN H 0 HAUGH, CLAIMANTJ S ATTY. 

DEPT 0 OF JUSTICE:, � £FEN SE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE CLAIMANT REQUESTS BOARD REVl£W OF THE REFEREE'S ORDER 

WHICH SUSTAINED THE FUN �' S DENIAL OF HER CLAIM FOR COMPENSATION• 

CLAIMANT, WHO HOLDS AN LPN LICENSE, BEGAN WORKING AT THE UNI

VERSITY OF OREGON MEDICAL SCHOOL IN l 9 6 7 • FOR SOME TIME SHE WAS ON 

DUTY IN THE CORONARY CATHATERIZATION LABORATORY WHERE SHE WAS RE

QUIRED TO WEAR A HEAVY LEAD-COATED JACKET, WEIGHING APPROXIMATELY 

1 0 POUNDS 0 CLAIMANT BEGAN HAVING BACK PROBLEMS AND FINALLY TRANS-

FERRED TO ANOTHER FLOOR 0 SHE EXPERIENCED BACK PAIN PERIODICALLY, 

DIAGNOSED AS BACK STRAIN. THE SYMPTOMS WOULD BE ALLEVIATED BY REST 0 

ON MARCH 7, 1975 CLAIMANT'S SYMPTOMS INCREASED AND SHE CONSULTED 

OR 0 BIRD WHO FOUND NOTHING WRONG 0 

CLAIMANT RETURNED TO WORK AND WORKED UNTIL MARCH 1 5, 197 5 

WHEN SHE TOOK A THREE WEEK VACATION IN MEXJCO 0 DURING THE TRIP HOME 

SHE EXPERIENCED SOME BACK DISCOMFORT, HOWEVE R 1 ON ARR !VI NG HOME, 

ON APRIL 6, SHE HAD NO APPARENT PROB LE M 0 WHEN SHE RETURNED TO WORK 

ON APRIL 7 THERE WAS A HEAVY PATIENT LOAD AND SHE HAD LITTLE OR NO 
' HELP - CLAIMANT BEGAN EXPERIENCING EXTREME PAIN, HER LEG WAS GOING 

NUMB AND SHE WAS LIMPJNG 0 SHE WAS EXAMINED BY DR 0 BIRD, COMPLETED 

THE SHIFT AND THE NEXT DAY WAS ADMITTED TO f~AISER HOSPITAL WHERE A 

MYELOGRAM REVEALED A DEFECT AT THE L4 -5 LEVEL. SURGERY WAS PER

FORMED AND A HUGE DISC HERNIATION WAS FOUND AT THAT LEVEL• 

THE R£FEREE FOUND AN ABUNDANCE OF EVIDENCE TO SUPPORT CLAIM

ANT'S TESTIMONY OF PREVIOUS EPISODES AND SEVERE SYMPTOMS ON MARCH 7, 

1975 1 AND THERE WAS ADEQUATE REASON TO BELIEVE HER SYMPTOMS WERE 

CAUSED BY HER WORK AGGRAVATING A PRE-EXISTING CONDITION 0 HAD SHE 

FILED A CLAIM ON MARCH 7 BEFORE GOING ON HER VACATION, HE FELT HER 

CLAIM WOULD HAVE BEEN ALLOWED, BUT SHE WAITED AND FILED A CLAIM RE

LYING UPON HER WORK ACTIVITIES OF APRIL 7, 197 5, THE DAY SHE RETURNED 

TO WORK FROM HER VACATION• HE FURTHER GAVE NO WEIGHT TO THE OPINION 

OF DR 0 BIRD FOR THE REASON THAT IT WAS BASED UPON ERRONEOUS HISTORY 

FROM CLAIMANT. 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE. 

THERE ARE PERIODS WHEN THE PERSON SUFFERING FROM THESE PROBLEMS 

EXPERIENCE LITTLE OR NO PAIN - THEN, FINALLY, THE CONDITION GRADUALLY 

BUILDS TO THE POINT WHERE THE DISC IS RUPTURED• BACK CLAIMS ARE NO-

TORIOUSLY DIFFICULT TO PINPOINT IN TIME 0 IN THIS CASE CLAIMANT RETURNED 

FROM HER VACATION, WENT BACK TO WORK AND EXPERIENCED A SEVERE EPI

SODE OF BACK PAIN WHICH REQUIRED SURGERY• THE BOARD CONCLUDES THAT 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON APRIL 7, 1975 • 

ORDER 

THE ORDER OF THE REFEREE, DATED OCTOBER 9 • 197 5 • IS REVERSED 0 

CLAIMANT'S CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE 
FUND FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, UNTIL CLOSURE 
PURSUANT TO ORS, 6 5 6 • 2 6 8 • . 

-2 1 3 -

WCB CA E NO. 75-2272 JUNE 16, 1976

BARBARA J. BARNE . CLAIMANT
JOHN H. HAUGH, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t requests board review of the referee’s order
WHICH SUSTAIN D TH FUND S D NIAL OF H R CLAIM FOR COMP NSATION.

Claima t, who holds a lp lice se, bega worki g at the u i

vers ty OF OR GON M DICAL SCHOOL IN 1 9 6 7 . FOR SOM TIM SH WAS ON
DUTY IN TH CORONARY CATHAT RIZATION LABORATORY WH R SH WAS R 
QUIR D TO W AR A H AVY L AD COAT D JACK T, W IGHING APPROXIMAT LY
10 POUNDS. CLAIMANT B GAN HAVING BACK PROBL MS AND FINALLY TRANS
F RR D TO ANOTH R FLOOR. SH  XP RI NC D BACK PAIN P RIODICALLY,
DIAGNOS D AS BACK STRAIN. TH SYMPTOMS WOULD B ALL VIAT D BY R ST.
ON MARCH 7 , 1 9 75 CLAIMANT S SYMPTOMS INCR AS D AND SH CONSULT D
DR. BIRD WHO FOUND NOTHING WRONG.

Claima t retur ed to work a d worked u til march is, 1975
WH N SH TOOK A THR  W  K VACATION IN M XICO. DURING TH TRIP HOM 
SH  XP RI NC D SOM BACK DISCOMFORT, HOW V R, ON ARRIVING HOM ,
ON APRIL 6, SH HAD NO APPAR NT PROBL M. WH N SH R TURN D TO WORK
ON APRIL 7 TH R WAS A H AVY PATI NT LOAD AND SH HAD LITTL OR NO
H LP CLAIMANT B GAN  XP RI NCING  XTR M PAIN, H R L G WAS GOING
NUMB AND SH WAS LIMPING. SH WAS  XAMIN D BY DR, BIRD, COMPL T D
TH SHIFT AND TH N XT DAY WAS ADMITT D TO KAIS R HOSPITAL WH R A
MY LOGRAM R V AL D A D F CT AT TH L4-5 L V L. SURG RY WAS P R
FORM D AND A HUG DISC H RNIATION WAS FOUND AT THAT L V L.

The referee found  n  bund nce of evidence to support cl im
 nt s TESTIMONY OF PREVIOUS EPISODES AND SEVERE SYMPTOMS ON MARCH 7,
1 97 5 , AND TH R WAS AD QUAT R ASON TO B LI V H R SYMPTOMS W R 
CAUS D BY H R WORK AGGRAVATING A PR - XISTING CONDITION, HAD SH 
FIL D A CLAIM ON MARCH 7 B FOR GOING ON H R VACATION, H F LT H R
CLAIM WOULD HAV B  N ALLOW D, BUT SH WAIT D AND FIL D A CLAIM R 
LYING UPON H R WORK ACTIVITI S OF APRIL 7 , 1 975 , TH DAY SH R TURN D
TO WORK FROM H R VACATION, H FURTH R GAV NO W IGHT TO TH OPINION
OF DR. BIRD FOR TH R ASON THAT IT WAS BAS D UPON  RRON OUS HISTORY
FROM CLAIMANT.

The BOARD, ON D NOVO R VI W, DISAGR  S WITH TH R F R  .

TH R AR P RIODS WH N TH P RSON SUFF RING FROM TH S PROBL MS
 XP RI NC LITTL OR NO PAIN TH N, FINALLY, TH CONDITION GRADUALLY
BUILDS TO TH POINT WH R TH DISC IS RUPTUR D. BACK CLAIMS AR NO
TORIOUSLY DIFFICULT TO PINPOINT IN TIM . IN THIS CAS CLAIMANT R TURN D
FROM H R VACATION, W NT BACK TO WORK AND  XP RI NC D A S V R  PI
SOD OF BACK PAIN WHICH R QUIR D SURG RY. TH BOARD CONCLUD S THAT
CLAIMANT SUFF R D A COMP NSABL INJURY ON APRIL 7 , 1 97 5 .

ORDER
The order of the referee, dated October 9, 1975, is reversed.

Claima t’s claim is rema ded to the state accide t i sura ce

FUND FOR PAYM NT OF COMP NSATION, AS PROVID D BY LAW, UNTIL CLOSUR 
PURSUANT TO ORS. 6 5 6.2 6 8 ,

•2 1 3
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S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE FOR 
HIS SERVICES IN CONNECTION WITH THE HEARING BEFORE THE REFEREE, THE 
SUM OF 8 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND• 

CLAIMANT• S COUNSEL IS FURTHER AWARDED THE SUM OF 4 00 DOLLARS 
AS A REASONABLE ATTORNEY FEE FOR HIS SERVICES IN CONNECTION WITH THIS 
BOARD REVIEW. 

WCB CASE NO. 75-1096 

MELVIN L. DICKASON, CLAIMANT 
KENNETH COLLEY, CLAIMANT• S ATTY. 
DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

I 

CLAIMANT SEEKS BOARD REVIEW OF A REFEREE• S ORDER WHICH AFFIRMED 
THE DENIAL ·oF CLAIMANT'S CL.AIM OF AGGRAVATION• 

THE ISSUE IS HAS CLAIMANT SUSTAINED A COMPENSABLE AGGRA-
VATION OF HIS INDUSTRIAL. INJURY SINCE OCTOBER 2 1 1972 1 THE DATE OF THE 
LAST AWARD OR ARRANGEMENT OF COMPENSATION? 

CLAIMANT RECEIVED A COMPENSABLE INJURY ON AUGUST 20 1 1970 WHEN 
HE FRACTURED THE 9TH, 1 0TH AND 12TH RIBS AND RECEIVED AN ACUTE HYPER
EXTENSION STRAIN .OF HIS NECK• HE RECEIVED CONSERVATIVE TREATMENT• 
NO AWARD OF PERMANENT PARTIAL. DISABILITY WAS GIVEN UNTIL THE ENTRY 
OF A REFEREE• S OPINION AND ORDER ON OCTOBER 2 1 1972 1 AN APPEAL FROM 
A THIRD DETERMINATION ORDER• THIS ORDER GRANTED CLAIMANT 4 8 DEGREES 
FOR 1 5 f:"ER CENT UNSCH.EDULED DISABIL.ITY0 

CLAIMANT• S COUNSEL. ARGUES THAT THE REFEREE DID NOT GIVE SUFFI
CIENT WEIGHT TO THE ONE FAVORABLE REPORT FROM DR 0 MARTENS, NOR DID 
HE CONSIDER THE NEW 197 5 AGGRAVATION L.AW 0 

THE BOARD, ON DE NOVO REVIEW 1 FINDS THE REFEREE DID CAREFULLY 
CONSIDER ALL OF THE MEDICAL REPORTS INCLUDING THAT OF DR, MARTENS 
AND DR, FITCHETT, THE LATTER STATED, '• • • I CANNOT FIND ANY OBJECTIVE 
FINDINGS THAT WOULD INDICATE ANYTHING MORE THAN NATURAL PROGRESSION 
OF HIS DEGENERATIVE ARTHRITIS INVOLVING THE CERVICAL. SPINE,• 

THE BOARD CONCLUDES THAT CLAIMANT' 5 WORSENED CONDITION. 15 THE. 
RESULT OF THE NATU.RAL. AGING PROCESSES AND NOT THE RESULT OF HIS INDUS
TRIAL. INJURV 0 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 8 1 1976 1 IS AFFIRMED. 

-z 1 4 -

Claima t s cou sel is awarded as a reaso able attor ey fee for
HIS S RVIC S IN CONN CTION WITH TH H ARING B FOR TH R F R  , TH 
SUM OF 8 5 0 DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND,

Claima t s cou sel is further awarded the sum of 4 00 dollars

AS A R ASONABL ATTORN Y F  FOR HIS S RVIC S IN CONN CTION WITH THIS
BOARD R VI W.

WCB CAS NO. 75-1096 JUN 16, 1976

M LVIN L. DICKASON, CLAIMANT
K NN TH COLL Y, CLAIMANT'S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks board review of a referee s order which affirmed
TH D NIAL OF CLAIMANT* S CLAIM OF AGGRAVATION.

The ISSU IS HAS CLAIMANT SUSTAIN D a COMP NSABL aggra

vat on OF HIS INDUSTRIAL INJURY SINC OCTOB R 2, 1 9 72 , TH DAT OF TH 
LAST AWARD OR ARRANG M NT OF COMP NSATION?

Cla mant R C IV D A COMP NSABL INJURY ON AUGUST 20 , 1 970 WH N

H FRACTUR D TH 9 TH, 1 0 TH AND 1 2 TH RIBS AND R C IV D AN ACUT HYP R
 XT NSION STRAIN OF HIS N CK. H R C IV D CONS RVATIV TR ATM NT.
NO AWARD OF P RMAN NT PARTIAL DISABILITY WAS GIV N UNTIL TH  NTRY
OF A R F R  S OPINION AND ORD R ON OCTOB R 2 , 1 9 72 , AN APP AL FROM
A THIRD D T RMINATION ORD R. THIS ORD R GRANT D CLAIMANT 48 D GR  S
FOR 15 P R C NT UNSCH DUL D DISABILITY.

Claima t s cou sel argues that the referee did  ot give suffi

c ent W IGHT TO TH ON FAVORABL R PORT FROM DR. MART NS, NOR DID
H CONSID R TH N W 1 97 5 AGGRAVATION LAW.

The board, o de  ovo review, fi ds the referee did carefully

CONSID R ALL OF TH M DICAL R PORTS INCLUDING THAT OF DR. MART NS
AND DR. FITCH TT, TH LATT R STAT D, I CANNOT FIND ANY OBJ CTIV 
FINDINGS THAT WOULD INDICAT ANYTHING MOR THAN NATURAL PROGR SSION
OF HIS D G N RATIV ARTHRITIS INVOLVING TH C RVICAL SPIN .

The board co cludes that claima t s worse ed co ditio is the

RESULT OF THE NATURAL AGING PROCESSES AND NOT THE RESULT OF HIS INDUS
TRIAL INJURY.

ORDER
The order of the referee, d tec

JMINUMR T
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CASE NO. 75-2477 

TANA MARUMOTO, CLAIMANT 
DONALD WILSON, CLAIMANT'S ATTY. 

JAMES HUEGLI, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER, CONTENDI_NG 

THE REFEREE ERRED IN FAILING TO AWARD HER PERMANENT PARTIAL DISABILITY 

FOR LOSS OF EFFECTIVE OPPOSITION OF HER THUMB TO THE REMAINING UNIN

JURED FINGERS ON THE RIGHT HAND• A DETERMINATION ORDER DATED OCTOBER 

1 8 • 1974 AWARDED CLAIMANT 2 0 PER CENT OF THE MAXIMUM FOR LOSS OF 

THE RIGHT THUMB 0 THE REFEREE INCREASED THE AWARD TO 2 0 PER CENT LOSS 

OF THE RIGHT THUMB• 

IN 1 973 CLAIMANT WAS EMPLOYED BY A MORTGAGE CORPORATION WHERE 

SHE FILLED OUT A GREAT NUMBER OF INSURANCE FORMS, DONE BY HAND AND 

USING CONSIDERABLE PRESSURE TO WRITE THROUGH CARBON PAPER FORMS• A 

PAINFUL CONDITION KNOWN AS A 'TRIGGER THUMB' DEVELOPED AND CLAIMANT 

ULTIMATELY UNDERWENT SURGERY. THE INJURY WAS ACCEPTED AS A COMPEN

SABLE CLAI M 0 

THE REFEREE FOUND MEDICAL EVIDENCE THAT THE LESSENED SENSATION 
OVER THE RADIAL SIDE OF THE THUMB WAS PROBABLY PERMANENT. HE WAS 

UNCERTAIN IF THE PROXIMAL SENSORY LOSS, THE GRIP LOSS AND OPPOSITION 

LOSS WAS WORK RELATED IN VIEW OF CLAIMANT'S PAST MEDICAL HISTORY, 

HOWEVER, GIVING THE CLAIMANT THE BENEFIT OF THE DOUBT, HE AWARDED 

HER AN ADDITIONAL 2 0 PER CENT, MAKING A TOTAL AWARD OF 4 0 PER CENT OF 

THE MAXIMUM FOR LOSS OF THE RIGHT THUMB 0 

THE REFEREE IS ALLOWED BY STATUTE TO AWARD CLAIMANT FOR THE 

PROPORTIONATE LOSS OF HER RIGHT THUMB IN LIEU OF RATING THE LOSS OF 

EACH DIGIT INDIVIDUALLY FOR LOSS OF EFFECTIVE OPPOSITION AND HE DID SO 

WHEN HE INCREASED HER PRIOR AWARD• 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDING OF DIS
ABILITY MADE BY THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE, DATED NOVEMBER 2 6, 19 7 5, IS AFFIRMED• 

SAIF CLAIM NO. FC 88580 

AMEL!A JOY, CLAIMANT 
DEPT. OF JUSTICE, DEFENSE ATTY 0 

AMENDED OWN MOTION DETERMINATION 

JUNE 16, 1,976 

ON JUNE 7 1 1 9 7 6 THE BOARD ENTERED ITS OWN MOTION DETERMINATION 

IN THE ABOVE ENTITLED MATTER• INADVERTENTLY 0 AN AWARD OF COMPEN

SATION FOR PERMANENT PARTIAL DISABILITY EQUAL TO 2 5 PER CENT LOSS OF 

THE RIGHT LEG GRANTED BY A THIRD DETERMINATION ORDER• MAILED JUNE 1 1, 

1 974, WAS OMITTED FROM THE RESUME OF CLAIMANT'S PREVIOUS AWARDS 0 

THIS AWARD OF 2 5 PER CENT WAS IN ADDITION TO THE AWARD OF 3 5 

PER CENT MADE BY THE DETERMINATION ORDER MAILED NOVEMBER 1 3 1 t 9 6 8, 

THEREFORE, CLAIMANT HAD RECEIVED A TOTAL OF 6 0 PER CENT LOSS OF THE 

-2 1 5 -

WCB CA E NO. 75-2477 JUNE 16, 1976

Reviewed by board members wilso a d moore.

Claima t seeks board review of the referee's order, co te di g
TH R F R   RR D IN FAILING TO AWARD H R P RMAN NT PARTIAL DISABILITY
FOR LOSS OF  FF CTIV OPPOSITION OF H R THUMB TO TH R MAINING UNIN
JUR D FING RS ON TH RIGHT HAND. A D T RMINATION ORD R DAT D OCTOB R
1 8 , 1 9 74 AWARD D CLAIMANT 2 0 P R C NT OF TH MAXIMUM FOR LOSS OF
TH RIGHT THUMB. TH R F R  INCR AS D TH AWARD TO 2 0 P R C NT LOSS
OF TH RIGHT THUMB.

In 1 973 CLAIMANT WAS  MPLOY D BY A MORTGAG CORPORATION WH R 
SH FILL D OUT A GR AT NUMB R OF INSURANC FORMS, DON BY HAND AND
USING CONSID RABL PR SSUR TO WRIT THROUGH CARBON PAP R FORMS. A
PAINFUL CONDITION KNOWN AS A 'TRIGG R THUMB D V LOP D AND CLAIMANT
ULTIMAT LY UND RW NT SURG RY. TH INJURY WAS ACC PT D AS A COMP N
SABL CLAIM.

The referee fou d medical evide ce that the lesse ed se satio 

OV R TH RADIAL SID OF TH THUMB WAS PROBABLY P RMAN NT. H WAS
u certai if the proximal se sory loss, the grip loss a d oppositio 
LOSS WAS WORK R LAT D IN VI W OF CLAIMANT'S PAST M DICAL HISTORY,
HOW V R, GIVING TH CLAIMANT TH B N FIT OF TH DOUBT, H AWARD D
H R AN ADDITIONAL 2 0 P R C NT, MAKING A TOTAL AWARD OF 4 0 P R C NT OF
TH MAXIMUM FOR LOSS OF TH RIGHT THUMB.

The referee is allowed by statute to award claima t for the

PROPORTIONAT LOSS OF H R RIGHT THUMB IN LI U OF RATING TH LOSS OF
 ACH DIGIT INDIVIDUALLY FOR LOSS OF  FF CTIV OPPOSITION AND H DID SO
WH N H INCR AS D H R PRIOR AWARD.

The BOARD, ON D NOVO R VI W, CONCURS WITH TH FINDING OF DIS

ABILITY MAD BY TH R F R  .

ORDER
The order of the referee, d ted November 26, 197 , is  ffirmed.

TANA MARUMOTO, CLAIMANT
DONALD WILSON, CLAIMANT'S ATTY.
JAMES HUEGLI, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

 AIF CLAIM NO. FC 88580 JUNE 16, 1976

AMELIA JOY, CLAIMANT
D PT. OF JUSTIC , D F NS ATTY,
AM ND D OWN MOTION D T RMINATION

On JUN 7 , 1 9 76 TH BOARD  NT R D ITS OWN MOTION D T RMINATION

IN TH ABOV  NTITL D MATT R. INADV RT NTLY, AN AWARD OF COMP N
SATION FOR P RMAN NT PARTIAL DISABILITY  QUAL TO 2 5 P R C NT LOSS OF
TH RIGHT L G GRANT D BY A THIRD D T RMINATION ORD R, MAIL D JUN 1 1 ,
1 974 , WAS OMITT D FROM TH R SUM OF CLAIMANT'S PR VIOUS AWARDS.

This  w rd of 2 per cent w s in  ddition to the  w rd of 3 
PER CENT MADE BY THE DETERMINATION ORDER MAILED NOVEMBER 1 3 , 1 96 8 ,
THEREFORE, CLAIMANT HAD RECEIVED A TOTAL OF 6 0 PER CENT LOSS OF THE
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LEG PRIOR TO THE AWARD OF AN ADDITIONAL 2 0 PER CENT MADE BY THE 

OWN MOTION DETERMINATION ENTERED JUNE 7 • 19 76 AND CLAIMANT NOW HAS 

RECEIVED AWARDS TOTALLING 80 PER CENT OF THE MAXIMUM ALLOWABLE FOR 

HER SCHEDULED DI SAS I LITY• 

ORDER 

THE FIRST PARAGRAPH ON PAGE 1 OF THE OWN MOTION DETERMINATION 

IS DELETED AND THE FOLLOWING SUBSTITUTED IN LIEU THEREOF 

'CLAIMANT SUFFERED A COMPENSABLE INJURY ON JULY 2 1, 
1967• HER CLAIM WAS CLOSED ON NOVEMBER 13 1 1968 WITH 

AN AWARD EQUAL TO 3 5 PER CENT LOSS OF THE RIGHT LEG• 

ON MARCH 22, 1973 A SECOND DETERMINATION ORDER AWARDED 

CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY 

ONLY AND 1 ON JUNE 1 1, 1974, A THIRD DETERMINATION ORDER 

AWARDED CLAIMANT AN ADDITIONAL 2 5 PER CENT LOSS OF HER 

RIGHT LEG, GIVING CLAIMANT A TOTAL AWARD EQUAL TO 6 0 PER 

CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR HER SCHED

ULED DISABILITY,• 

fN THE SEVENTH LINE OF THE FOURTH PARAGRAPH ON PAGE 1 OF THE OWN 

MOTION DETERMINATION, THE FIGURE 5 5 PER CENT IS DELETED AND THE FIGURE 

'so PER CENT' IS INSERTED IN LIEU THEREOF, 

IN ALL OTHER RESPECTS THE OWN MOTION DETERMINATION ENTERED 

JUNE 7, 1 976 IS RATIFIED AND REAFFIRMED, 

WCB CASE NO. 75-4050--SI JUNE 18, 1976 

IN THE MATTER OF SECOND INJURY FUND RELIEF OF 

GRIFFITH ROOFING COMPANY, EMPLOYER 
JOHN S, WATTS, EMPLOYER'S ATTY, 

DEPT, OF JUSTICE, DEFENSE ATTY, 

ORDER 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

PETER BARTELL WAS INJURED IN A SERIOUS TRAFFIC ACCIDENT IN 1962 -

HE SUFFERED INTERNAL INJURIES AND ALSO INJURIES TO HIS LEFT LEG 1 LEFT 

ARM AND A DISLOCATION OF HIS SHOULDER• A LEFT FOREARM BONE GRAFT WAS 

PERFORMED NEAR THE WRIST, BARTELL WAS UNABLE TO WORK FOR A YEAR, 

THEN COMMENCED WORK AS A SERVICE STATION ATTENDANT - A JOB WHICH DID 

NOT REQUIRE ANY MECHANICAL WORK OR HEAVY LIFTING, 

fN 1968 BARTELL WAS EMPLOYED BY GRIFFITH ROOFING COMPANY, AT 

THE INITIAL INTERVIEW BARTELL DID NOT MENTION HIS LEFT ARM INJURY, 

HOWEVER, A COUPLE OF WEEKS LATER THE EMPLOYER NOTICED A KNOT NEAR 

HIS LEFT WRIST AND, AT THAT TIME, BARTELL DESCRIBED HIS NEW YORK 

ACCIDENT, THE EMPLOYER WAS SOMEWHAT CONCERNED BUT INASMUCH AS THE 

ACCIDENT HAD OCCURRED NEARLY 6 YEARS PREVIOUSLY, AND BECAUSE BARTELL 

INDICATED HE COULD DO THE ROOFING JOB, HE WAS RETAINED AS AN EMPLOYEE, 

THE FACTS INDICATE THAT HE WAS AN EXCELLENT WORKER - L.OST VERY L.ITTL.E 

TIME FROM WORK 1 . POSSIBLY TWO WEEKS OVER A PERIOD OF SEVERAL YEARS, 
THIS LOSS OF TIME WAS FROM BURSITIS AND ARTHRITIC PAIN IN HIS LEFT ARM• 

DuRING JANUARY a, 1974 WHILE LAVING 4X8 SHEETS OF INSULATION ON 
HOT TAR, BARTELL' S LEFT ARM BECAME PROGRESSIVELY MORE PAINFUL - THIS 
WAS THE FIRST TIME EITHER HE OR THE EMPLOYER HAD NOTICED ANY SWELLING 
IN ADDITION TO THE LUMP ON THE WRIST• BARTELL WAS UNABLE TO CONTINUE 

-21 6 -

RIGHT L G PRIOR TO TH AWARD OF AN ADDITIONAL 2 0 P R C NT MAD BY TH 
OWN MOTION D T RMINATION  NT R D JUN 7, 1 9 76 AND CLAIMANT NOW HAS
R C IV D AWARDS TOTALLING 8 0 P R C NT OF TH MAXIMUM ALLOWABL FOR
H R SCH DUL D DISABILITY.

ORDER
The FIRST PARAGRAPH ON PAG 1 OF TH OWN MOTION D T RMINATION

IS D L T D AND TH FOLLOWING SUBSTITUT D IN LI U TH R OF

CLAIMANT SUFF R D A COMP NSABL INJURY ON JULY 2 1 ,
1967. H R CLAIM WAS CLOS D ON NOV MB R 1 3 , 1 96 8 WITH
AN AWARD  QUAL -TO 3 5 P R C NT LOSS OF TH RIGHT L G.
ON MARCH 2 2 , 1 9 73 A S COND D T RMINATION ORD R AWARD D
CLAIMANT COMP NSATION FOR T MPORARY TOTAL DISABILITY
ONLY AND, ON JUN 1 1 , 1 9 74 , A THIRD D T RMINATION ORD R
AWARD D CLAIMANT AN ADDITIONAL 2 5 P R C NT LOSS OF H R
RIGHT L G, GIVING CLAIMANT A TOTAL AWARD  QUAL TO 6 0 P R
C NT OF TH MAXIMUM ALLOWABL BY STATUT FOR H R SCH D
UL D DISABILITY.

In TH S V NTH LIN OF TH FOURTH PARAGRAPH ON PAG 1 OF TH OWN
MOTION D T RMINATION, TH FIGUR 55 P R C NT IS D L T D AND TH FIGUR 
80 P R C NT IS INS RT D IN LI U TH R OF.

In ALL OTH R R SP CTS TH OWN MOTION D T RMINATION  NT R D
JUN 7 , 1 976 IS RATIFI D AND R AFFIRM D.

WCB CA E NO. 75—4050— I JUNE 18, 1976

IN TH MATT R OF S COND INJURY FUND R LI F OF
GRIFFITH ROOFING COMPANY, EMPLOYER
JOHN S. WATTS,  MPLOY R S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
ORD R

Reviewed by board members wilso a d moore,

Peter bartell was i jured i a serious traffic accide t i 1 9 62
H SUFF R D INT RNAL INJURI S AND ALSO INJURI S TO HIS L FT L G, L FT
ARM AND A DISLOCATION OF HIS SHOULD R. A L FT FOR ARM BON GRAFT WAS
P RFORM D N AR TH WRIST. BART LL WAS UNABL TO WORK FOR A Y AR,
TH N COMM NC D WORK AS A S RVIC STATION ATT NDANT A JOB WHICH DID
NOT R QUIR ANY M CHANICAL WORK OR H AVY LIFTING.

In 1 96 8 BART LL WAS  MPLOY D BY GRIFFITH ROOFING COMPANY. AT
TH INITIAL INT RVI W BART LL DID NOT M NTION HIS L FT ARM INJURY,
HOW V R, A COUPL OF W  KS LAT R TH  MPLOY R NOTIC D A KNOT N AR
HIS L FT WRIST AND, AT THAT TIM , BART LL D SCRIB D HIS N W YORK
ACCID NT. TH  MPLOY R WAS SOM WHAT CONC RN D BUT INASMUCH AS TH 
ACCID NT HAD OCCURR D N ARLY 6 Y ARS PR VIOUSLY, AND B CAUS BART LL
INDICAT D H COULD DO TH ROOFING JOB, H WAS R TAIN D AS AN  MPLOY  .
TH FACTS INDICAT THAT H WAS AN  XC LL NT WORK R LOST V RY LITTL 
TIM FROM WORK, POSSIBLY TWO W  KS OV R A P RIOD OF S V RAL Y ARS.
THIS LOSS OF TIM WAS FROM BURSITIS AND ARTHRITIC PAIN IN HIS L FT ARM.

Dur ng January 8, 1974 wh le lay ng 4X8 sheets of  nsulat on on

HOT TAR, BART LL’ S L FT ARM B CAM PROGR SSIV LY MOR PAINFUL THIS
WAS TH FIRST TIM  ITH R H OR TH  MPLOY R HAD NOTIC D ANY SW LLING
IN ADDITION TO TH LUMP ON TH WRIST. BART LL WAS UNABL TO CONTINU 
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BECAUSE OF THE PAIN WHICH FINALLY EXTENDED THE FULL LENGTH OF 
THE ARM, IT WAS DIFFERENT FROM ANY HE HAD PREVIOUSLY EXPERIENCED• 
DR. HALL DIAGNOSED 'NONUNIONABLE FRACTURE -- RE INJURED'• SURGERY 

WAS PERFORMED IN JANUARY, 1974 AND AGAIN IN APRIL, 1 975 • ULTIMATELY, 
HE WAS CONSIDERED MEDICALLY STATIONARY AND A DETERMINATION ORDER 
WAS ISSUED ON AUGUST 2 6 1 t 9 7 5 • CLAIMANT IS NOW BACK AT WORK• 

THE EMPLOYER PETITIONED FOR SECOND INJURY RELIEF ON OR ABOUT 
JUNE 12 1 197 4 - IT WAS DENIED AND 1 ON AUGUST 2 9 1 197 5 1 THE EMPLOYER 
REQUESTED A HEARING0 

PURSUANT TO ORS 656 0 622 THE BOARD ADOPTED SECOND INJURY BENEFIT 
RULES EFFECTIVE APRIL 1, 1973 (WCBADMINISTRATIVEOROER3-t973).· THE 
ONLY ISSUE BEFORE THE REFEREE, PURSUANT TO STIPULATION BY THE PARTIES, 
WAS WHETHER RULE 4 A - 'CRITERIA FOR ELIGIBILITY' - HAD BEEN MET. 

RuLE 4 A STATES -

' AN EMPLOYEE MUST HAVE PERMANENT DISABILITY DUE 
TO PREVIOUS ACCIDENT, DISEASE OR CONGENITAL CONDITION 
WHICH IS 1 OR IS LIKELY-TO BE, AN OBSTACLE FOR EMPLOY
MENT, OR .REEMPLOYMENT• 1 

THE REFEREE FOUND PLAIN UNCONTROVERTED MEDICAL EVIDENCE THAT 
SHORTLY AFTER BARTEL.L WAS FORCED TO LEAVE THE ROOFING JOB. THE FIRST 

DOCTOR WHO EXAMINED HIM FOUND AN OLD NON-UNITED FRACTURE AND THAT 
A FRACTURE WHICH IS NON-UNITED IS 1 AT THE TIME 1 A PERMANENT DISABILITY• 
THE REFEREE FOUND THE FRACTURE WAS DIRECTLY CONNECTED TO THE PRE
VIOUS ACCIDENT AND IT WAS AN OBSTACLE TO EMPLOYMENT AT THE TIME IT 
WAS DISCOVERED BECAUSE CLAIMANT HAD TO LEAVE HIS JOB• 

THE REFEREE CONCLUDED THAT ON THE DATE BARTELL WENT TO WORK 
FOR GRIFFITH ROOFING COMPANY, AND ON THE DATE THAT HE WAS RETAINED 

AND ON JANUARY 8.1 197 4 WHEN HE BECAME DISABLED, THERE WAS IN EXIS
TENCE PERMANENT DISABILITY TO c·LAIMANT' S LEFT WRIST DUE TO A PRE
VIOUS ACCIDENT. IF IT HAD NOT BEEN FOR THE INJURY SUFFERED IN t 9 6 2 THE· 
CLAIM AGAINST GRIFFITH ROOFING COMPANY, CLOSED BY THE DETERMINATION 
ORDER DATED AUGUST 2 6 1 t 9 7 5 1 WOULD NOT HAVE ARISEN. 

THE REFEREE FURTHER CONCLUDED THAT THE EMPLOYER, GRIFFITH 
ROOFING COMPANY, HAD SATISF.IED THE CRITERIA FOR ELIGIBILITY SET FORTH 
IN RULE 4 A AND WAS ENTITLED TO REIMBURSEMENT FROM THE SECOND INJURY 
RESERVE FUND ( ORS 6 5 6 • 6 Z Z) • HE RECOMMENDED THAT THE BOARD ISSUE 
ITS ORDER ACCORDINGLY0 

THE BOARD 1 AFTER DE NOVO REVIEW, ACCEPTS THE RECOMMENDATION 
OF THE RE FE RE Ee 

ORDER 

THE EMPLOYEE, PETER Be BARTELL, HAD A PERMANENT DISABILITY 
DUE TO A PREVIOUS ACCIDENT WHICH WAS OR WAS LIKELY TO BE AN OBSTACLE 
TO EMPLOYMENT OR REEMPLOYMENT 0 AT TIMES PERTINENT TO THIS CASE, 
AND THE REQUEST OF THE EMPL0YER 1 GRIFFITH ROOFING COMPANY, FOR RE
IMBURSEMENT FROM THE SECOND INJURY RESERVE FUND IS ACCEPTED FOR 
t 00 PER CENT PAYMENT• 

-z 1 7-

WORK B CAUS OF TH PAIN WHICH FINALLY  XT ND D TH FULL L NGTH OF
TH ARM, IT WAS DIFF R NT FROM ANY H HAD PR VIOUSLY  XP RI NC D.
DR. HALL DIAGNOS D NONUNIONABL FRACTUR R INJUR D1 , SURG RY
WAS P RFORM D IN JANUARY, 1 9 74 AND AGAIN IN APRIL, 1 975 . ULTIMAT LY,
H WAS CONSID R D M DICALLY STATIONARY AND A D T RMINATION ORD R
WAS ISSU D ON AUGUST 26, 1975. C LA IMANT IS NOW BACK AT WORK.

The employer petitio ed for seco d i jury relief o or about

JUN 12, 1974 IT WAS D NI D AND, ON AUGUST 29, 1975, TH  MPLOY R
R QU ST D A H ARING.

Pursua t to ors 6 5 6.62 2 the board adopted seco d i jury be efit

RUL S  FF CTIV APRIL I , 1 9 7 3 ( WCB ADMINISTRATIV ORD R 3 -1 973 ). TH 
ONLY ISSU B FOR TH R F R  , PURSUANT TO STIPULATION BY TH PARTI S,
WAS WH TH R RUL 4 A CRIT RIA FOR  LIGIBILITY HAD B  N M T.

RuL 4 A STAT S

'AN  MPLOY  MUST HAV P RMAN NT DISABILITY DU 
TO PR VIOUS ACCID NT, DIS AS OR CONG NITAL CONDITION
WHICH IS, OR IS LIK LY TO B , AN OBSTACL FOR  MPLOY
M NT, OR R  MPLOYM NT.

The referee fou d plai u co troverted medical evide ce that

SHORTLY AFT R BART LL WAS FORC D TO L AV TH ROOFING JOB. TH FIRST
DOCTOR WHO  XAMIN D HIM FOUND AN OLD NON-UNIT D FRACTUR AND THAT
A FRACTUR WHICH IS NON-UNIT D IS, AT TH TIM , A P RMAN NT DISABILITY.
TH R F R  FOUND TH FRACTUR WAS DIR CTLY CONN CT D TO TH PR 
VIOUS ACCID NT AND IT WAS AN OBSTACL TO  MPLOYM NT AT TH TIM IT
WAS DISCOV R D B CAUS CLAIMANT HAD TO L AV HIS JOB,

The referee co cluded that o the date bartell we t to work

FOR GRIFFITH ROOFING COMPANY, AND ON TH DAT THAT H WAS R TAIN D
AND ON JANUARY 8 , 1 97 4 WH N H B CAM DISABL D, TH R WAS IN  XIS
T NC P RMAN NT DISABILITY TO CLAIMANT S L FT WRIST DU TO A PR 
VIOUS ACCID NT. IF IT HAD NOT B  N FOR TH INJURY SUFF R D IN 1 9 6 2 TH 
CLAIM AGAINST GRIFFITH ROOFING COMPANY, CLOS D BY TH D T RMINATION
ORD R DAT D AUGUST 2 6 , 1 97 5 , WOULD NOT HAV ARIS N.

The referee further co cluded that the employer, Griffith
ROOFING COMPANY, HAD SATISFI D TH CRIT RIA FOR  LIGIBILITY S T FORTH
IN RUL 4 A AND WAS  NTITL D TO R IMBURS M NT FROM TH S COND INJURY
R S RV FUND (ORS 6 5 6.6 2 2 ). H R COMM ND D THAT TH BOARD ISSU 
ITS ORD R ACCORDINGLY.

The BOARD, AFT R D NOVO R VI W, ACC PTS TH R COMM NDATION

OF TH R F R  .

ORDER
The employee, peter b. bartell, had a perma e t disability

DU TO A PR VIOUS ACCID NT WHICH WAS OR WAS LIK LY TO B AN OBSTACL 
TO  MPLOYM NT OR R  MPLOYM NT, AT TIM S P RTIN NT TO THIS CAS ,
AND TH R QU ST OF TH  MPLOY R, GRIFFITH ROOFING COMPANY, FOR R 
IMBURS M NT FROM TH S COND INJURY R S RV FUND IS ACC PT D FOR
100 P R C NT PAYM NT.
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CASE NO. 74-1508 JUNE 18, 1976 

ERIS LANDES, CLAIMANT 
ERVIN B 0 HOGAN 1 CLAIMANT'S ATTY. 

DEPT. OF JUSTICE• DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH AWARDED CLAIMANT COMPENSATION FOR PERMANENT 

TOTAL DJ SABJLJTY E FFECTJVE OCTOBER 3 1 1 1 9 7 5 1 THE DATE OF HIS ORDER. 

THE FUND'S CONTENTION JS THAT CLAIMANT SHOULD BE EVALUATED AT THE 

PAIN CLINIC BEFORE IT JS DETERMINED SHE IS PERMANENTLY AND TOTALLY 

DISABLED. 

CLAIMANT SUFFERS FROM A CONDITION OF ARACHNOIDITIS RESULTING 
FROM THE LAMINECTOMY TO CORRECT THE DISC PROBLEM WHICH RESULTED 

FROM CLAIMANT'S COMPENSABLE INDUSTRIAL INJURY. THE CONDITION IS DE

SCRIBED AS AN INVOLVEMENT OF THE NERVE ROOTS WITH SCAR TISSUE AND 

IS INCURABLE. DR 0 MCINTOSH EXPLAINED THAT THE CONDITION IS NOT AMEN

ABLE TO SURGICAL CORRECTION BECAUSE THE END RESULT IS ADDITIONAL 

SCARRING AND THE ARACHNOIDITIS RETURNS, OFTEN WORSE THAN BEFORE 0 

OuRJNG A PRE-HEARING CONFERENCE ON JANUARY 9, 1975 1 COUNSEL 

FOR THE FUND SUGGESTED TO THE CLAIMANT SHE MIGHT DESIRE TO CONSIDER 

TREATMENT AT THE PAIN CLINIC• SHE AGREED AND AN APPOINTMENT WAS 

THEN MADE FOR JANUARY 21 1 1975 • PRIOR TO THE APPOINTMENT 1 CLAIMANT 

RECEIVED A BROCHURE DESCRIBING THE PROGRAM AT THE CLINIC AND 1 AFTER 

REVIEWING IT 1 CLAIMANT CONCLUDED SHE WOULD BE UNABLE TO MEET THE 

DEMANDS OF THE PROGRAM AND CANCELLED THE APPOINTMENT, CLAIMANT'S 

REACTION TO THE PROGRAM DESCRIBED AND HER RELUCTANCE TO PARTICIPATE 

IN THE PROGRAM IS BEST EXPRESSED BY HER TESTIMONY 

'WELL, I WOULD BE THE FIRST PERSON IN THE WORLD TO GET 

SOME HELP. I MEAN, NOBODY WANTS TO LIVE IN PAIN• BUT I 

ALSO KNOW THAT THE LEAST THING I DO PHYSICALLY TAKES A 

TERRIBLE TOLL ON ME AND MAKES ME SO MUCH WORSE. I AM 

JUST HOLDING MY HEAD ABOVE WATER NOW PAINWISE AND MAN

AGING TO MANAGE MY LIFE 0 AND THE THING ABOUT THE PAIN 

CLINIC THAT MADE ME SAY I COULD NOT GO WAS THE PHYSICAL 

SCHEDULE. IT'S VERY DIFFICULT FOR ME TO SIT, I CAN'T 

STAND, I CAN'T WALK. I COULON' T MANAGE THEIR DAY 1 

THE IR DAILY SCHEDULE.' ( TRANS. PP 3 8 -3 9) • 

BEFORE A CLAIMANT'S REFUSAL OF TREATMENT MAY BE CONSIDERED 

AS A FACTOR IN DETERMINING THE NATURE OF DISABILITY IT MUST APPEAR 

THAT THE PROFFERED TREATMENT 'MIGHT RESTORE HIM TO THE PHYSICAL 

ABILITY TO WORK'• BRECHT V, SAIF ( UNDERSCORED) 1 1 2 OR APP 6 1 5 • DR, 

THOMPSON'S REPORT OF SEPTEMBER 10 1 SUGGESTS THAT NO THERAPY IS LIKELY 

TO DIMINISH PLAINTIFF'S DISABILITY TO THE POINT WHERE SHE WOULD BE 

ABLE TO WORK 0 DR 0 MCINTOSH WAS OF THE OPINION THAT THE SUGGESTED 

TREATMENT WOULD NOT RETURN CLAIMANT TO GAINFUL EMPLOYMENT, 

THE BOARD, ON DE NOVO aEVIEW 1 CONCURS WITH THE FINDINGS OF THE 

REFEREE THAT CLAIMANT 15 PERMANENTLY AND TOTALLY DISABLED AND AL

THOUGH A SESSION AT THE PAIN CLINIC MIGHT ASSIST CLAIMANT IN LIVING 

WITH HER .PAIN 1 IT WOULD NOT ENABLE HER TO RETURN TO ANY TYPE OF 

EMPLOYMENT, 

-2 1 8 -

WCB CA E NO. 74-1508 JUNE 18, 1976

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of the
referee's order which awarded claima t compe satio for perma e t

TOTAL DISABILITY  FF CTIV OCTOB R 3 1 , 1 9 7 5 , TH DAT OF HIS ORD R.
TH FUND'S CONT NTION IS THAT CLAIMANT SHOULD B  VALUAT D AT TH 
PAIN CLINIC B FOR IT IS D T RMIN D SH IS P RMAN NTLY AND TOTALLY
DISABL D.

Claima t suffers from a co ditio of arach oiditis resulti g

FROM TH LAMIN CTOMY TO CORR CT TH DISC PROBL M WHICH R SULT D
FROM CLAIMANT'S COMP NSABL INDUSTRIAL INJURY. TH CONDITION IS D 
SCRIB D AS AN INVOLV M NT OF TH N RV ROOTS WITH SCAR TISSU AND
IS INCURABL . DR. MC INTOSH  XPLAIN D THAT TH CONDITION IS NOT AM N
ABL TO SURGICAL CORR CTION B CAUS TH  ND R SULT IS ADDITIONAL
SCARRING AND TH ARACHNOIDITIS R TURNS, OFT N WORS THAN B FOR .

Duri g a pre heari g co fere ce o Ja uary 9, 1975, cou sel
FOR TH FUND SUGG ST D TO TH CLAIMANT SH MIGHT D SIR TO CONSID R
TR ATM NT AT TH PAIN CLINIC. SH AGR  D AND AN APPOINTM NT WAS
TH N MAD FOR JANUARY 2 1 , 1 97 5 . PRIOR TO TH APPOINTM NT, CLAIMANT
R C IV D A BROCHUR D SCRIBING TH PROGRAM AT TH CLINIC AND, AFT R
R VI WING IT, CLAIMANT CONCLUD D SH WOULD B UNABL TO M  T TH 
D MANDS OF TH PROGRAM AND CANC LL D TH APPOINTM NT. CLAIMANT'S
R ACTION TO TH PROGRAM D SCRIB D AND H R R LUCTANC TO PARTICIPAT 
IN TH PROGRAM IS B ST  XPR SS D BY H R T STIMONY

'W LL, I WOULD B TH FIRST P RSON IN TH WORLD TO G T
SOM H LP. I M AN, NOBODY WANTS TO LIV IN PAIN. BUT I
ALSO KNOW THAT TH L AST THING I DO PHYSICALLY TAK S A
T RRIBL TOLL ON M AND MAK S M SO MUCH WORS . 1 AM
JUST HOLDING MY H AD ABOV WAT R NOW PAINWIS AND MAN
AGING TO MANAG MY LIF . AND TH THING ABOUT TH PAIN
CLINIC THAT MAD M SAY 1 COULD NOT GO WAS TH PHYSICAL
SCH DUL . IT'S V RY DIFFICULT FOR M TO SIT, I CAN'T
STAND, I CAN'T WALK. I COULDN T MANAG TH IR DAY,
TH IR DAILY SCH DUL . (TRANS. PP 3 8 -3 9) .

Before a claima t's refusal of treatme t may be co sidered

AS A FACTOR IN D T RMINING TH NATUR OF DISABILITY IT MUST APP AR
THAT TH PROFF R D TR ATM NT 'MIGHT R STOR HIM TO TH PHYSICAL
ABILITY TO WORK' , BR CHT V. SAIF ( UND RSCOR D) , 1 2 OR APP 6 15. DR.
Thompson's report of September io, suggests th t no ther py is likely
TO DIMINISH PLAINTIFF'S DISABILITY TO TH POINT WH R SH WOULD B 
ABL TO WORK. DR. MC INTOSH WAS OF TH OPINION THAT TH SUGG ST D
TR ATM NT WOULD NOT R TURN CLAIMANT TO GAINFUL  MPLOYM NT.

The board, o de  ovo review, co curs with the fi di gs of the

R F R  THAT CLAIMANT IS P RMAN NTLY AND TOTALLY DISABL D AND AL
THOUGH A S SSION AT TH PAIN CLINIC MIGHT ASSIST CLAIMANT IN LIVING
WITH H R PAIN, IT WOULD NOT  NABL H R TO R TURN TO ANY TYP OF
 MPLOYM NT.

ERI LANDE , CLAIMANT
ERVIN B. HOGAN, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

-218-
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THE ORDER OF THE REFEREE, DATED OCTOBER 31 • 197 S IS AFFIRMED• 

CLAIM.ANT., S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FE~ 

FOR HIS SERVICES IN CONNECTION Wl1H TH IS BOARD REVIEW THE SUM OF 3 SO -

DOLLARS 9 PAYABLE BY THE STA,E ACCIDENT INSURANCE FUND• 

WCB CASE NO. 75-2817 

PATRICK J. HOFFART CLAIMANT 
KEITH TICHENOR• CLAIMAN,\ S ATTY 0 

Re KENNEY ROBERTS 9 DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 18, 1976 

REVIEWED BY .BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT SEEKS REVIEW BY TH6: BOARD OF THE REFEREE'S ORDER 

WHICH AWARDED HIM 5 4 DEGREES FOR 4 0 PER CENT LOSS OF THE LEFT FOOT. 

CLAIMANT 9 A 4 7 YEAR OLD ELECTRICIAN, FRACTURED THE HEEL OF HIS 
LEFT FOOT ON JUNE 1 9, 1974 WHEN HE JUMPED TEN FEET FROM A DOCK TO 
AVOID A THREATENING GASOLINE FIRE 0 

CLAIMANT WAS 1REATED BY DRe BACHHUBER, AN ORTHOPEDIC SURGEON 9 

WHO DIAGNOSED A COM MINUTED FRACTURES ANTERIOR AND POSTERIOR SURFACES 

OF LEFT OSCALCIS WITH LOSS OF BOEHLER., S ANGLE• CLAIMANT RETURNED TO 

THE SAME TYPE OF WORK FOR THE SAME EMPLOYER IN OCTOBER, 197 4 • THE 
ONLY THING CLAIMANT HAS BEEN UNABLE TO DO SINCE THE INJURY- IS WORK 

INVOLVING CLIMBING LADDERS, AND OUTSIDE LIGHTING WORK WHICH INVOLVES 
STANDING IN A ., CHERRY PICKER., 1 A BASKET ELEVATED BY A TRUCK HOIST 0 

THE REFEREE FOUND THAT CLAIMANT EXPERIENCES SWELLING AT NIGHT 
AFTER WORK 1 THAT HE IS UNABLE TO TURN HIS FOOT SIDE-TO-SIDE• OR IN 
AND OUT 1 BUT DOES HAVE FULL MOTION UP AND DOWN 0 CLAIMANT HAS NO, 
LOST ANY TIME FROM WORK BECAUSE OF HIS INJURY, ALTHOUGH HE HAS EX
PE-RIENCED CRAMPING SENSATIONS IN HIS LEG WHICH IS SEVERE ENOUGH TO 
AWAKEN HIM TWO OR THREE TIMES A WEEK• ALSO HE HAS TO AVOID WALKING 
ON UNEVEN TERRAIN AND FEELS A CERTAIN LACK OF BALANCE WHEN WORKING 
ON SCAFFOLDS 0 

THE REFEREE FOUND THAT CLAIMANT HAD NO TEND,ENCY TO EXAGGERATE 
HIS SYMPTOMS BUT 9 TO THE CONTRARY• APPEARED REMARKEDLY RESTRAINED 

IN DESCRIBING THEM• THE REFEREE CONCLUDED 1 BASED UPON THE CREDIBLE 
TESTIMONY OF THE CLAIMANT• WHICH WAS SUPPORTED BY MEDICAL FINDINGS, 
THAT CLAIMANT WAS ENTITLED TO AN AWARD EQUAL TO 4 0 PER CENT OF THE 
MAXIMUM ALLOWABLE FOR HIS SCHEDULED DISABILITY• HIS CLAIM HAD INI
TIALLY BEEN CLOSED BY A DETERMINATION ORDER MAILED JUNE 3 0 • 197 5 
WHEREBY CLAIMANT WAS AWARDED 2 5 PER CENT OF THE LEFT FOOT. 

THE BOARD, ON DE NOVO REVIEW, AGREES THAT CLAIMANT IS ENTITLED 
TO THIS INCREASE OF I 5 PER CENT AND AFFIRMS AND ADOPTS .:THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE, DATED NOVEMBER 6, 197 5, IS AFFIRMED 0 

-219-

ORDER
The order of the referee, dated October 3i , 1975 is affirmed.

Claima t* s cou sel is awarded as a reaso able attor ey fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W TH SUM OF 350
DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND,

WCB CA E NO. 75-2817 JUNE 18, 1976

PATRICK J. HOFFART, CLAIMANT
KEITH TICHENOR, CLAIMANT S ATTY.
R, KENNEY ROBERTS, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

The CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE* S ORDER
WHICH AWARDED HIM  4 DEGREES FOR 4 0 PER CENT LOSS OF THE LEFT FOOT.

Claima t, a 47 year old electricia , fractured the heel of his

L FT FOOT ON JUN 1 9 , 1 9 74 WH N H JUMP D T N F  T FROM A DOCK TO
AVOID A THR AT NING GASOLIN FIR ,

Claima t was treated by dr, bachhuber, a orthopedic surgeo ,
WHO diag osed a commi uted fractures a terior a d posterior surfaces
OF L FT OSCALCIS WITH LOSS OF BO HL R S ANGL , CLAIMANT R TURN D TO
TH SAM TYP OF WORK FOR TH SAM  MPLOY R IN OCTOB R, 1 974 . TH 
ONLY THING CLAIMANT HAS B  N UNABL TO DO SINC TH INJURY IS WORK
INVOLVING CLIMBING LADD RS, AND OUTSID LIGHTING WORK WHICH INVOLV S
STANDING IN A CH RRY PICK R* , A BASK T  L VAT D BY A TRUCK HOIST.

The referee found that cla mant  XP RI NC S swell ng at n ght

AFT R WORK, THAT H IS UNABL TO TURN HIS FOOT SID -TO SID , OR IN
AND OUT, BUT DO S HAV FULL MOTION UP AND DOWN. CLAIMANT HAS NOT
LOST ANY TIM FROM WORK B CAUS OF HIS INJURY, ALTHOUGH H HAS  X
P RI NC D CRAMPING S NSATIONS IN HIS L G WHICH IS S V R  NOUGH TO
AWAK N HIM TWO OR THR  TIM S A W  K. ALSO H HAS TO AVOID WALKING
ON UN V N T RRAIN AND F  LS A C RTAIN LACK OF BALANC WH N WORKING
ON SCAFFOLDS.

The referee found th t cl im nt h d no tendency to ex gger te
HIS SYMPTOMS BUT, TO TH CONTRARY, APP AR D R MARK DLY R STRAIN D
IN D SCRIBING TH M. TH R F R  CONCLUD D, BAS D UPON TH CR DIBL 
T STIMONY OF TH CLAIMANT, WHICH WAS SUPPORT D BY M DICAL FINDINGS,
THAT CLAIMANT WAS  NTITL D TO AN AWARD  QUAL TO 4 0 P R C NT OF TH 
MAXIMUM ALLOWABL FOR HIS SCH DUL D DISABILITY. HIS CLAIM HAD INI
TIALLY B  N CLOS D BY A D T RMINATION ORD R MAIL D JUN 30, 1 975
WH R BY CLAIMANT WAS AWARD D 2 5 P R C NT OF TH L FT FOOT.

The board, o de  ovo review, agrees that claima t is e titled

TO THIS INCR AS OF I 5 P R C NT AND AFFIRMS AND ADOPTS TH FINDINGS
AND CONCLUSIONS OF TH R F R  .

ORDER
The order of the referee, d ted November 6, 197 , is  ffirmed.

-219-
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CASE NO. 75-2271 

RICHARD BURNS, CLAIMANT 
ALLEN T.• MURPHY• CLAIMANT'S ATTY. 
R. KENNEY ROBERTS, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 1 8, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT SEEKS REVIEW BY THE BOARD OF A REFEREE'S ORDER 
WHICH AFFIRMED A DETERMINATION ORDER GRANTING CLAIMANT NO AWARD FOR 
PERMANENT PARTIAL DISABILITY• 

CLAIMANT HAD WORKED AS A CARPENTER FOR MANY YEARS AND 
SUSTAINED A COMPENSABLE INJURY ON OCTOBER 11 • 1974 WHILE WORKING ON 
A SCAFFOLDING LIFTING A COLUMN FORM WITH A CO-WORKER. HE RECEIVED 
CONSERVATIVE TREATMENT BY A CHIROPRACTOR WHO DIAGNOSED AN ACUTE 
LUMBAR STRAIN• HE CONSULTED DR. CHERRY, AN ORTHOPEDIST, ON 
NOVEMBER 2.7 1 1974• DR 0 CHERRY'S REPORT INDICATED CLAIMANT'S 
EXAMINATION WAS ALMOST COMPLETELY NORMAL• 

DR. JOHN Ce VE SSE LY ANO DR. MICHAEL s. BASKIN, ALSO ORTHO
PEDISTS, EXAMINED CLAIMANT AND COULD FIND NO OBJECTIVE FINDINGS THAT 
WOULD ACCOUNT FOR HIS SUBJECTIVE COMPLAINTS 0 

CLAIMANT TESTIFIED HE HAD TRIED TO RETURN TO WORK ON TWO 
OCCASIONS BUT WAS UNABLE TO LIFT SUFFICIENTLY TO DO THE WORK• 

THE REFEREE GAVE LIT.TLE WEIGHT TO THE FILMS TAKEN BY AN 
INVESTIGATOR SINCE IT WAS NOT CLEARLY ESTABLISHED THAT CLAIMANT WAS 
ACTUALLY THE PERSON PHOTOGRAPHED MOVING FURNITURE 0 

THE BOARD, ON DE NOVO REVIEW, FINDS A COMPLETE LACK OF MEDICAL 
EVIDENCE FROM ANY TREATING PHYSICIAN TO ESTABLISH CLAIMANT'S ENTITLE
MENT TO AN AWARD OF· PERMANENT DISABILITY• 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 3 1 , 197 5, 15 AFFIRMED• 

WCB CASE NO. 75-1270 

GARWOOD BROCKMAN, CLAIMANT 
BABCOCK, ACKERMAN AND HANLON, 

CLAIMANT' 5 ATTYSe 
KEITH De SKELTON, DEFENSE ATTY. 
REQUEST FOR REV! EW BY CLAIMANT 

J UNE 181 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

BY A DETER Ml NATION ORDER DATED MARCH 1 4, 197 5 1 CLAIMANT WAS 
AWARDED 9 6 DEGREES FOR 5 0 PER CENT LOSS OF THE LE FT ARM AND 6 4 
DEGREES FOR 2. 0 PER CENT UNSCHEDULED DISABILITY TO THE LE FT SHOULDER 0 

AFTER A HEARING• THE REFEREE AWARDED CLAIMANT AN ADDITIONAL 57 0 6 
DEGREES FOR 3 0 PER CENT LOSS OF THE LEFT ARM 1 A TOTAL OF 1 53 • 6 
DEGREES FOR 80 PER CENT LOSS OF LEFT ARM 0 CLAIMANT REQUESTS BOARD 
REVIEW, CONTENDING HE IS ENTITLED TO AN AWARD FOR PERMANENT TOTAL 
DISAB ILITYe 

-2. 2. 0 -

WCB CAS NO. 75-2271 JUN 18, 1976

Reviewed by bo rd members wilson  nd moore.

Cl im nt seeks review by the bo rd of  referee's order
WHICH AFFIRM D A D T RMINATION ORD R GRANTING CLAIMANT NO AWARD FOR
P RMAN NT PARTIAL DISABILITY,

Claima t had worked as a carpe ter for ma y years a d

SUSTAIN D A COMP NSABL INJURY ON OCTOB R 1 1 , 1 9 74 WHIL WORKING ON
A SCAFFOLDING LIFTING A COLUMN FORM WITH A CO-WORK R. H R C IV D
CONS RVATIV TR ATM NT BY A CHIROPRACTOR WHO DIAGNOS D AN ACUT 
LUMBAR STRAIN. H CONSULT D DR. CH RRY, AN ORTHOP DIST, ON
NOV MB R 2 7 , 1 9 74 . DR, CH RRY'S R PORT INDICAT D CLAIMANT'S
 XAMINATION WAS ALMOST COMPL T LY NORMAL,

Dr. JOHN C. V SS LY AND DR. MICHA L S. BASKIN, ALSO ORTHO
P DISTS,  XAMIN D CLAIMANT AND COULD FIND NO OBJ CTIV FINDINGS THAT
WOULD ACCOUNT FOR HIS SUBJ CTIV COMPLAINTS,

Claima t testified he had tried to retur to work o two

OCCASIONS BUT WAS UNABL TO LIFT SUFFICI NTLY TO DO TH WORK.

The referee gave little weight to the films take by a 

i vestigator si ce it was  ot clearly established that claima t was
ACTUALLY TH P RSON PHOTOGRAPH D MOVING FURNITUR ,

The board, o de  ovo review, fi ds a complete lack of medical
 VID NC FROM ANY TR ATING PHYSICIAN TO  STABLISH CLAIMANT'S  NTITL 
M NT TO AN AWARD OF P RMAN NT DISABILITY.

ORD R

The order of the referee, d ted December 31, 197 , is  ffirmed.

RICHARD BURNS, CLAIMANT
ALL N T. MURPHY, CLAIMANT1 S ATTY.
R. K NN Y ROB RTS, D F NS ATTY,
R QU ST FOR R VI W BY CLAIMANT

WCB CAS NO. 75-1270 JUN 18, 1976

GARWOOD BROCKMAN, CLAIMANT
BABCOCK, ACK RMAN AND HANLON,

cla mant s ATTYS,
K ITH D, SK LTON, D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

By a D T RMINATION ORD R DAT D MARCH 1 4 , 1 9 7 5 , CLAIMANT WAS
AWARD D 96 D GR  S FOR 50 P R C NT LOSS OF TH L FT ARM AND 64
D GR  S FOR 2 0 P R C NT UNSCH DUL D DISABILITY TO TH L FT SHOULD R.
AFT R A H ARING, TH R F R  AWARD D CLAIMANT AN ADDITIONAL 57.6
D GR  S FOR 3 0 P R C NT LOSS OF TH L FT ARM, A TOTAL OF 153.6
D GR  S FOR 80 P R C NT LOSS OF L FT ARM. CLAIMANT R QU STS BOARD
R VI W, CONT NDING H IS  NTITL D TO AN AWARD FOR P RMAN NT TOTAL
DISABILITY.

-2 2 0
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0 .A 6 5 YEAR OLD FALLER-BUCKER, SUFFERED A COMPENSABLE 
INJURY ON JUNE 8 0 197 3 •. A DEFINITIVE DIAGNOSIS WAS NOT MADE UNTIL 

CLAIMANT WAS SEEN BY DR 0 DAVIS, A NEUROLOGIST, WHO FOUND A RIGHT 

CEREBRAL CORTEX LESION CAUSED BY LODGING OF AN EMBULUS 0 

THE REFEREE FOUND CLAIMANT WAS NOT PERMANENTLY AND TOTALLY 

DISABLED. HE FOUND THE MAJOR PORTION OF CLAIMANT'S DISABILITY TO BE 

ENTIRELY IN THE LEFT UPPER EXTREMITY AND DESCRIBE.� HIM AS BEING INDUS

TRIALLY A 'ONE-ARMED' MAN 0 CLAIMANT HAD VOLUNTARILY RETIRED FROM 

THE WORK FORCE 0 THE REFEREE CONCLUDED THAT THE AWARD FOR UNSCHED-

ULED DISABILITY GRANTED CLAIMANT WAS ADEQUATE BUT HE FELT THAT CLAIM

ANT HAD LOST FOUR FIFTHS OF THE USE OF HIS ARM AND THEREUPON AWARDED 

HIM THE ADDITIONAL 3 0 PER CENT 0 

ON DE NOVO REVIEW, THE BOARD CONCURS WITH THE FINDINGS AND CON

CLUSIONS OF THE REFEREE AND AFFIRMS AND ADOPTS HIS ORDER 0 

ORDER 

THE ORDER OF THE REFEREE DATED OCTOBER 1 5, 1 975 IS AFFIRMED• 

WCB C.ASE NO. 74-2815 

JACK BOONE, CLAIMANT 
J. DAVID KRYGER, CLAIMANT'S ATTY. 

CHARLES PAULSON, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 18, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WH JCH AFFIRMED 
THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM FOR AGGRAVATION• 

CLAIMANT, A 27 YEAR OLD HEAVY EQUIPMENT OPERATOR, SUSTAINED A 

COMPENSABLE BACK INJURY ON FEBRUARY 1 1, 1 972 WHEN HE FELL BACKWARDS 

ACROSS A CEMENT CURB. THE DIAGNOSIS WAS ACUTE LUMBOSACRAL SPRAIN 

AND CLAIMANT RECEIVED PHYSICAL THERAPY, ULTRA-SOUND, MASSAGE AND 

MEDICATION• 

DR. PALUSKA, AN ORTHOPEDIC SURGEON, WAS CLAIMANT'S TREATING 

PHYSICIAN - HE RELEASED CLAIMANT TO RETURN TO WORK ON JUNE 22, 1 972, 

AT THAT TIME HIS FINDINGS WERE NORMAL EXCEPT FOR TENDERNESS IN THE 

RIGHT SCIATIC NOTCH. THE CLAIM WAS CLOSED JULY 7, 197 2 BY DETERMINA-

TION ORDER AWARDING CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DIS-

ABILITY ONLY. ON APPEAL THE AWARD WAS AFFIRMED• 

ON JULY 23 1 1972 CLAIMANT WENT SWIMMING WITH SOME FRIENDS AND 
HIS BACK BEGAN TO BOTHER HIM TO THE EXTENT THAT HE AND HIS FRIENDS 

DECIDED TO RETURN HOME 0 ON THE RETURN TRIP THEY WERE INVOLVED IN AN 

AUTOMOBILE ACCIDENT AND CLAIMANT'S LEFT KNEE WAS INJURE Do CLAIMANT 

DID NOT FEEL THAT THE IMPACT OF THE AUTOMOBILE ACCIDENT CAUSED HIS 

BACK TO WORSEN BUT HE DID INFORM DR 0 BURR, WHO TREATED THE LEFT KNEE 

INJURY, OF HIS INDUSTRIAL INJURY AND THE TROUBLE HE HAD BEEN HAVING 
PREVIOUSLY WITH HIS BACK• 

(N SEPTEMBER, 197 3 1 CLAIMANT COMMENCED ATTENDING CLATSOP 
COMMUNITY COLLEGE UNDER THE AUSPICES OF THE DIVISION OF VOCATIONAL 
REHABILITATION AND, AT THE DATE OF THE HEARING, WAS STILL ATTENDING 
CLASSES. 

-2 21 -

Claima t, a 65 year old faller bucker, suffered a compe sable

INJURY ON JUNE 8 , 1 973, A DEFINITIVE DIAGNO I WA NOT MADE UNTIL
CLAIMANT WA  EEN BY DR. DAVI , A NEUROLOGI T, WHO FOUND A RIGHT
CEREBRAL CORTEX LE ION CAU ED BY LODGING OF AN EMBULU .

The referee fou d claima t was  ot perma e tly a d totally

DISABLED. HE FOUND THE MAJOR PORTION OF CLAIMANT'S DISABILITY TO BE
ENTIRELY IN THE LEFT UPPER EXTREMITY AND DESCRIBED HIM AS BEING INDUS
TRIALLY A 'ONE ARMED1 MAN. CLAIMANT HAD VOLUNTARILY RETIRED FROM
THE WORK FORCE. THE REFEREE CONCLUDED THAT THE AWARD FOR UNSCHED
ULED DISABILITY GRANTED CLAIMANT WAS ADEQUATE BUT HE FELT THAT CLAIM
ANT HAD LOST FOUR FIFTHS OF THE USE OF HIS ARM AND THEREUPON AWARDED
HIM THE ADDITIONAL 30 PER CENT.

On DE NOVO REVIEW, THE BOARD CONCURS WITH THE FINDINGS AND CON
CLUSIONS OF THE REFEREE AND AFFIRMS AND ADOPTS HIS ORDER.

ORDER
The ORDER OF THE REFEREE DATED OCTOBER 1  , 1 9 7  IS AFFIRMED.

WCB CA E NO. 74-2815 JUNE 18, 1976

J ACK BOONE, CLAIMANT
J. DAVID KRYGER, CLAIMANT S ATTY.
CHARLES PAULSON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks board review of the referee's order which affirmed
THE EMPLOYER' DENIAL OF CLAIMANT' CLAIM FOR AGGRAVATION.

Claima t, a 27 year old heavy equipme t operator, sustai ed a

COMPEN ABLE BACK INJURY ON FEBRUARY 1 1 , 1 9 72 WHEN HE FELL BACKWARD 
ACRO  A CEMENT CURB. THE DIAGNO I WA ACUTE LUMBO ACRAL  PRAIN
AND CLAIMANT RECEIVED PHY ICAL THERAPY, ULTRA- OUND, MA  AGE AND
MEDICATION.

Dr. paluska, a orthopedic surgeo , was claima t's treati g

PHY ICIAN HE RELEA ED CLAIMANT TO RETURN TO WORK ON JUNE 22 , 1 9 72 ,
AT THAT TIME HI FINDING WERE NORMAL EXCEPT FOR TENDERNE  IN THE
RIGHT  CIATIC NOTCH. THE CLAIM WA CLO ED JULY 7 , 1 9 7 2 BY DETERMINA
TION ORDER AWARDING CLAIMANT COMPEN ATION FOR TEMPORARY TOTAL DI 
ABILITY ONLY. ON APPEAL THE AWARD WA AFFIRMED.

O JULY 2 3 , 1 9 72 CLAIMANT WENT  WIMMING WITH  OME FRIEND AND

HI BACK BEGAN TO BOTHER HIM TO THE EXTENT THAT HE AND HI FRIEND 
DECIDED TO RETURN HOME. ON THE RETURN TRIP THEY WERE INVOLVED IN AN
AUTOMOBILE ACCIDENT AND CLAIMANT  LEFT KNEE WA INJURED. CLAIMANT
DID NOT FEEL THAT THE IMPACT OF THE AUTOMOBILE ACCIDENT CAU ED HI 
BACK TO WOR EN BUT HE DID INFORM DR. BURR, WHO TREATED THE LEFT KNEE
INJURY, OF HI INDU TRIAL INJURY AND THE TROUBLE HE HAD BEEN HAVING
PREVIOU LY WITH HI BACK.

I  EPTEMBER, 1 9 7 3 , CLAIMANT COMMENCED ATTENDING CLAT OP

COMMUNITY COLLEGE UNDER THE AU PICE OF THE DIVI ION OF VOCATIONAL
REHABILITATION AND, AT THE DATE OF THE HEARING, WA  TILL ATTENDING
CLA  E .
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APRIL, 1 974 CI..AIMANT BEGAN HAVING TROUBLE WITH HIS BACK AND 
HE COULON' T PARTICIPATE FULLY AT SCHOOL. DR• PALUSKA 1 ON JANUARY 1 O, 
19 7 4 • HAD REPORTED THAT HE DID NOT FEEL ANY REFERRAL OF CLAIMANT TO 
THE BACK CLINIC AT THAT TIME WOULD HELP BECAUSE IT WOULD BE IMPOSSIBLE 

FOR THE EXAMINERS TO DETERMINE WHETHER OR .NOT HIS BACK COMPLAINTS 
WERE ALL RELATED TO A BACK CONDITION WHICH OCCURRED PRIOR TO THE AUTO
MOBILE ACCIDENT. HE FELT THE AUTOMOBILE ACCIDENT COULD HAVE AGGRA
VATED HIS BACK CONDITION. 

IN_ APRIL, 1 974 CLAIMANT WAS SEEN BY DR• STEINMANN, A GENERAL 
PRACTITIONER, COMPLAINING OF BACK PROBLEMS• HE INFORMED DRe STEINMANN 
OF HIS INDUSTRIAL INJURY AND THE DOCTOR'S REPORT ALSO REFERRED TO AN 
EXACERBATION OF SYMPTOMS A FEW DAYS PREVIOUS TO THE EXAMINATION 
WHEN CLAIMANT SLIPPED WHILE GETTING OUT OF BEDe HOWEVER, THERE WAS 
NO REFERENCE IN THE DOCTOR'S REPORT TO THE AUTOMOBILE ACCIDENT• DR. 
STEINMANN NOTED THE ONLY OBJECTIVE SYMPTOM FOUND WAS A MUSCLE SPASM• 

0Re STE INMANN 1 HAVING BEEN PROVIDED W 1TH COPIES OF ALL OF THE 
MEDICAL REPORTS RELATING TO CLAIMANT'S AUTOMOBILE ACCIDENT, STATED 
THAT IF CLAIMANT TRULY HAD NO SYMPTOMS REFERRABLE TO HIS BACK AT THE 
TIME OF THE AUTOMOBILE ACCIDENT, IT WOULD BE REASONABLE TO BELIEVE 
THAT HIS PRESENT BACK SYMPTOMS PROBABLY WERE NOT RELATED TO THAT 
AUTOMOBILE ACCIDENT - HOWEVER, IT WOULD BE VERY DIFFICULT TO STATE 
THAT CATEGORICALLY• 

CLAIMANT TESTIFIED THAT HE HAD NOT NOTICED ANY SUDDEN INCREASE 
IN LOW BACK SYMPTOMS FOLL.OWING THE AUTOMOBILE ACCIDENT BUT THAT HIS 
BACK CONDfTION HAD GRADUALLY WORSENED PRIOR THERETO AND HAD CONTINUED 
TO WORSEN• 

THE EMPLOYER DENIED THE CLAIMANT'S CLAIM FOR AGGRAVATION ON 
JULY 12. 1 1974• CLAIMANT CONTENDS THAT DR• STEINMANN'S REPORT, RE
FERRED TO ABOVE, TOGETHER WITH HIS OWN TESTIMONY PROVIDED THE NECES
SARY PROOF FOR AGGRAVATION• 

THE REFEREE FOUND CL.Al MANT' S CONTENTION WAS NOT TENABLE. THE 
FINAL PARAGRAPH OF DR• STEINMANN' S REPORT INDICATES THAT IF ( UNDER
SCORED) CLAIMANT HAD NO BACK SYMPTOMS AT THE TIME OF THE AUTOMOBILE 
ACCIDENT, IT WOULD BE REASONABLE TO CONCLUDE THAT THE PRESENT BACK 

SYMPTOMS WERE NOT RELATED TO THE SAID ACCIDENT• HOWEVER, THE REFEREE 
FOUND EVIDENCE THAT THE AUTOMOBILE ACCIDENT DID EXACERBATE CLAIMANT'S 
BACK SYMPTOMS• THE REPORTS FROM DR• BURR 1 WHO TREATED CLAIMANT'S 
LEFT KNEE INJURY, MAKE NO REFERENCE THEREIN TO ANY BACK COMPLAINTS. 
FURTHERMORE, AT A PREVIOUS HEARING IN AUGUST, 1972. THERE WAS TESTI
MONY FROM BOTH CLAIMANT AND ONE OF HIS WITNESSES TO THE EFFECT THAT 
CLAIM.ANT D_ID HAVE BACK SYMPTOMS AFTER THE AUTOMOBILE ACCIDENT• 

THE REFEREE REVIEWED THE COMPLETE RECORD OF THE HEARING HELD 
ON AUGUST 17 1 1972 ( wee CASE NO. 7 2 -I 8 2 6) AND NOTED THAT IN THE ORDER 
ENTERED AS A RESULT OF THAT HEARING THAT THE REFEREE FELT THAT THE 
INTERVENING NON-RELATED AUTOMOBILE ACCIDENT MADE THE PROBLEM OF 
ASSESSING PERMANENT DISABILITY MORE DIFFICULT• THE REFEREE FELT THAT 
STILL REMAINED TRUEe 

ALTHOUGH THE CLAIMANT TENDED TO BELITTLE THE SEVERITY OF THE 
AUTOMOBILE ACCIDENT, THE TESTIMONY INDICATES THAT BOTH CARS INVOLVED 
WERE MOVING AT A FAIRLY HIGH RATE OF SPEED• THE VEHICLE IN WHICH 
CLAIMANT WAS RIDING SUFFERED DAMAGE AMOUNTING TO 1500 DOLLARS, THE 
OTHER CAR WAS TOTALLY WRECKED• 

THE REFEREE CONCLUDED, AFTER CONSIDERING ALL OF THE FACTS AND 
THE MEDICAL EVIDENCE, THAT IT.WOULD BE IMPOSSIBLE TO FIND THAT CLAIM
ANT'S PRESENT BACK CONDITION WAS CAUSALLY RELATED TO THE INDUSTRIAL 

-2 22 -

In APRIL., 1 9 74 CLAIMANT B GAN HAVING TROUBL WITH HIS BACK AND
H COULDN'T PARTICIPAT FULLY AT SCHOOL. DR. PALUSKA, ON JANUARY 10,
1 9 7 4 , HAD R PORT D THAT H DID NOT F  L ANY R F RRAL OF CLAIMANT TO
TH BACK CLINIC AT THAT TIM WOULD H LP B CAUS IT WOULD B IMPOSSIBL 
FOR TH  XAMIN RS TO D T RMIN WH TH R OR NOT HIS BACK COMPLAINTS
W R ALL R LAT D TO A BACK CONDITION WHICH OCCURR D PRIOR TO TH AUTO
MOBIL ACCID NT. H F LT TH AUTOMOBIL ACCID NT COULD HAV AGGRA
VAT D HIS BACK CONDITION.

In APRIL, 1 9 74 CLAIMANT WAS S  N BY DR. ST INMANN, A G N RAL
PRACTITION R, COMPLAINING OF BACK PROBL MS. H INFORM D DR. ST INMANN
OF HIS INDUSTRIAL INJURY AND TH DOCTOR'S R PORT ALSO R F RR D TO AN
 XAC RBATION OF SYMPTOMS A F W DAYS PR VIOUS TO TH  XAMINATION
WH N CLAIMANT SLIPP D WHIL G TTING OUT OF B D. HOW V R, TH R WAS
NO R F R NC IN TH DOCTOR S R PORT TO TH AUTOMOBIL ACCID NT. DR.
ST INMANN NOT D TH ONLY OBJ CTIV SYMPTOM FOUND WAS A MUSCL SPASM.

Dr. ST INMANN, HAVING B  N PROVID D WITH COPI S OF ALL OF TH 
M DICAL R PORTS R LATING TO CLAIMANT S AUTOMOBIL ACCID NT, STAT D
THAT IF CLAIMANT TRULY HAD NO SYMPTOMS R F RRABL TO HIS BACK AT TH 
TIM OF TH AUTOMOBIL ACCID NT, IT WOULD B R ASONABL TO B LI V 
THAT HIS PR S NT BACK SYMPTOMS PROBABLY W R NOT R LAT D TO THAT
AUTOMOBIL ACCID NT HOW V R, IT WOULD B V RY DIFFICULT TO STAT 
THAT CAT GORICALLY.

Claima t testified that he had  ot  oticed a y sudde i crease

IN LOW BACK SYMPTOMS FOLLOWING TH AUTOMOBIL ACCID NT BUT THAT HIS
BACK CONDITION HAD GRADUALLY WORS N D PRIOR TH R TO AND HAD CONTINU D
TO WORS N.

The employer de ied the claima t's claim for aggravatio o 

JULY 1 2 , 1 97 4 . CLAIMANT CONT NDS THAT DR, ST INMANN S R PORT, R 
F RR D TO ABOV , TOG TH R WITH HIS OWN T STIMONY PROVID D TH N C S
SARY PROOF FOR AGGRAVATION.

The referee found cl im nt’s contention w s not ten ble, the
FINAL PARAGRAPH OF DR. ST INMANN1 S R PORT INDICAT S THAT IF (UND R
SCOR D) CLAIMANT HAD NO BACK SYMPTOMS AT TH TIM OF TH AUTOMOBIL 
ACCID NT, IT WOULD B R ASONABL TO CONCLUD THAT TH PR S NT BACK
SYMPTOMS W R NOT R LAT D TO TH SAID ACCID NT. HOW V R, TH R F R  
FOUND  VID NC THAT TH AUTOMOBIL ACCID NT DID  XAC RBAT CLAIMANT S
BACK SYMPTOMS. TH R PORTS FROM DR. BURR, WHO TR AT D CLAIMANT S
L FT KN  INJURY, MAK NO R F R NC TH R IN TO ANY BACK COMPLAINTS.
FURTH RMOR , AT A PR VIOUS H ARING IN AUGUST, 1 97 2 TH R WAS T STI
MONY FROM BOTH CLAIMANT AND ON OF HIS WITN SS S TO TH  FF CT THAT
CLAIMANT DID HAV BACK SYMPTOMS AFT R TH AUTOMOBIL ACCID NT.

The referee reviewed the complete record of the heari g held

ON AUGUST 1 7 , 1 9 72 ( WCB CAS NO. 72 1 826) AND NOT D THAT IN TH ORD R
 NT R D AS A R SULT OF THAT H ARING THAT TH R F R  F LT THAT TH 
INT RV NING NON R LAT D AUTOMOBIL ACCID NT MAD TH PROBL M OF
ASS SSING P RMAN NT DISABILITY MOR DIFFICULT. TH R F R  F LT THAT
STILL R MAIN D TRU .

Although the claima t te ded to belittle the severity of the

AUTOMOBIL ACCID NT, TH T STIMONY INDICAT S THAT BOTH CARS INVOLV D
W R MOVING AT A FAIRLY HIGH RAT OF SP  D. TH V HICL IN WHICH
CLAIMANT WAS RIDING SUFF R D DAMAG AMOUNTING TO 1 5 0 0 DOLLARS, TH 
OTH R CAR WAS TOTALLY WR CK D.

The referee concluded,  fter considering  ll of the f cts  nd
TH M DICAL  VID NC , THAT IT WOULD B IMPOSSIBL TO FIND THAT CLAIM
ANT S PR S NT BACK CONDITION WAS CAUSALLY R LAT D TO TH INDUSTRIAL
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AND NOT TO THE AUTOMOBILE ACCIDENT. CLAIMANT'S CONDITION MAY 
HAVE WORSENED SINCE AUGUST 1 19 7 2 1 HOWEVER, CLAIMANT HAS FAILED TO 

CARRY HIS BURDEN OF PROOF WITH REGARD TO WHAT INCIDENT THE AGGRAVATION, 
IF ANY 1 CAN BE CHARGED• 

THE BOARD 1 ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE, DATED NOVEMBER 2 6 1 I 9 7 5 1 IS AFFIRMED• 

WCB CASE NO. 75-1143 

FRANK BLANTON, CLAIMANT 
RICHARD HAMMERSLEY, CLAIMANT'S ATTY. 
DEPT• OF JUSTICE I DEFENSE ATTYe 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 18, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH SUS
TAINED THE DENIAL OF HIS CLAIM FOR AGGRAVATION• 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON JANUARY 6 1 19 7 2 TO 
HIS LEFT ARM 0 DRe ·WHITE DIAGNOSED A PARTIAL LEFT ULNAR PALSY ANO 
PERFORMED TRANSPLANT SURGERY• THE CLAIM WAS CLOSED MAY 1 0 1972 WITH 
AN AWARD OF 1 0 DEGREES FOR PARTIAL LOSS OF THE LEFT ARM• 

SHORTLY THEREAFTER, CLAIMANT COMPLAINED OF COMPLETE INABILITY 
TO USE HIS LEFT ARM• ·1N AUGUST, 19 72 CLAIMANT WAS HOSPITALIZED AND 
MANIPULATION OF THE SHOULDER UNDER ANESTHESIA WAS PERFORMED 0 

IN LATE 1 972 CLAIMANT WAS SEEN AT THE DISABILITY PREVENTION 
DIVISION WHERE DR• MASON DIAGNOSED A FROZEN SHOULDER SYNDROME CAUSED 
POSSIBLY BY DISUSE CAPSULITIS AND A GROSS CONVERSION REACTION 0 A 
PSYCHOLOGIST AT THE CENTER FELT CLAIMANT WAS USING PHYSICAL COMPLAINTS 
TO HELP SOLVE EMOTIONAL "PROBLEMS• CLAIMANT WAS DISCHARGED WITH A 
RATING OF 'MINIMAL' ARM AND HAND DISABILITY0 

THE CLAIM WAS CLOSED A SECOND TIME IN FEBRUARY, 1973 WITH AN 
ADDITIONAL 5 PER CENT LEFT ARM DISABILITY. A STIPULATED SETTLEMENT 
FOLLOWED ON MAY 2 3 1 t 9 7 3 GRANTING AN ADDITIONAL 4 0 DEGREES FOR UN
SCHEDULED DISABILITY0 THE ISSUE ON REVIEW IS WHETHER CLAIMANT'S 
CONDITION HAS WORSENED SINCE THIS DATE WHICH IS THE LAST AWARD OR 

ARRANGEMENT OF COMPENSATION• 

ON FEBRUARY 4, 1975 DR. GILL REPORTED CLAIMANT'S HAND WAS so 
COMPLETELY CLUTCHED THE FINGERNAILS WERE DIGGING INTO THE PALM OF 
THE HAND• CLAIMANT WAS SUBSEQUENTLY HOSPITALIZED, SURGERY WAS PER
FORMED AND THE CONTRACTED LEFT HAND WAS FORCIBLY EXTENDED• 

THE FUND DENIED CLAIMANT'S CLAIM OF AGGRAVATION 0 

IN APRIL, 1975 1 CLAIMANT COMMENCED SEEING DRe BLACHLY, A UNI
VERSITY OF OREGON PSYCHIATRIST, WHO RECOMMENDED ELECTRO-CONVULSIVE 
THERAPY 0 THIS WAS REFUSED BY THE CLAIMANT 0 HE NOTED SUICIDAL THREATS 
BY CLAIMANT, ALSO CLAIMANT KEPT TEARING OFF BANDAGES TO OPEN HIS 
WOUND• THE DOCTOR DIAGNOSED 'A PARANOID DEPRESSIVE PSYCHOSIS MANI.
FESTED BY BIZARRE CONTRACTURES OF THE LEFT HAND WITH PAIN IN ALL THE 
JOINTS OF THE LEFT UPPER EXTREMITY0 ' 

-223 -

INJURY AND NOT TO TH AUTOMOBIL ACCID NT. CLAIMANT S CONDITION MAY
HAV WORS N D SINC AUGUST, 1 9 72 , HOW V R, CLAIMANT HAS FAIL D TO
CARRY HIS BURD N OF PROOF WITH R GARD TO WHAT INCID NT TH AGGRAVATION,
IF ANY, CAN B CHARG D.

The bo rd, on de novo review,  ffirms  nd  dopts the findings
AND CONCLUSIONS OF THE REFEREE.

ORDER
The ORD R OF TH R F R  , DAT D NOV MB R 2 6 , 1 9 7 5 , IS AFFIRM D.

WCB CA E NO. 75-1143 JUNE 18, 1976

FRANK BLANTON, CLAIMANT
RICHARD HAMM RSL Y, CLAIMANT S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

Cl im nt seeks bo rd review of the referee's order which sus
t ined THE DENIAL OF HIS CLAIM FOR AGGRAVATION.

Cl im nt sust ined  compens ble injury on J nu ry 6, 1972 to
HIS L FT ARM. DR. WHIT DIAGNOS D A PARTIAL L FT ULNAR PALSY AND
P RFORM D TRANSPLANT SURG RY, TH CLAIM WAS CLOS D MAY 1 , 1 9 72 WITH
AN AWARD OF 1 0 D GR  S FOR PARTIAL LOSS OF TH L FT ARM.

Shortly thereafter, claima t complai ed of complete i ability

TO US HIS L FT ARM. IN AUGUST, 1 9 72 CLAIMANT WAS HOSPITALIZ D AND
MANIPULATION OF TH SHOULD R UND R AN STH SIA WAS P RFORM D.

In LAT 1 9 72 CLAIMANT WAS S  N AT TH DISABILITY PR V NTION
DIVISION WH R DR. MASON DIAGNOS D A FROZ N SHOULD R SYNDROM CAUS D
POSSIBLY BY DISUS CAPSULITIS AND A GROSS CONV RSION R ACTION. A
PSYCHOLOGIST AT TH C NT R F LT CLAIMANT WAS USING PHYSICAL COMPLAINTS
TO H LP SOLV  MOTIONAL PROBL MS, CLAIMANT WAS DISCHARG D WITH A
RATING OF MINIMAL ARM AND HAND DISABILITY.

The claim was closed a seco d time i February, 1973 with a 

ADDITIONAL 5 P R C NT L FT ARM DISABILITY. A STIPULAT D S TTL M NT
FOLLOW D ON MAY 2 3 , 1 973 GRANTING AN ADDITIONAL 4 0 D GR  S FOR UN
SCH DUL D DISABILITY. TH ISSU ON R VI W IS WH TH R CLAIMANT S
CONDITION HAS WORS N D SINC THIS DAT WHICH IS TH LAST AWARD OR
ARRANG M NT OF COMP NSATION.

On F BRUARY 4 , 1 9 75 DR. GILL R PORT D CLAIMANT S HAND WAS SO
COMPL T LY CLUTCH D TH FING RNAILS W R DIGGING INTO TH PALM OF
TH HAND. CLAIMANT WAS SUBS QU NTLY HOSPITALIZ D, SURG RY WAS P R
FORM D AND TH CONTRACT D L FT HAND WAS FORCIBLY  XT ND D.

The fu d de ied claima t’s claim of aggravatio .

In APRIL, 1 9 75 , CLAIMANT COMM NC D S  ING DR, BLACHLY, A UNI
V RSITY OF OR GON PSYCHIATRIST, WHO R COMM ND D  L CTRO CONVULSIV 
TH RAPY. THIS WAS R FUS D BY TH CLAIMANT. H NOT D SUICIDAL THR ATS
BY CLAIMANT, ALSO CLAIMANT K PT T ARING OFF BANDAG S TO OP N HIS
WOUND. TH DOCTOR DIAGNOS D A PARANOID D PR SSIV PSYCHOSIS MANI
F ST D BY BIZARR CONTRACTUR S OF TH L FT HAND WITH PAIN IN ALL TH 
JOINTS OF TH L FT UPP R  XTR MITY.
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THE HEARING, CLAIMANT WAS EXAMINED BY DRe QUAN, PSY

CHIATRIST, WHO FELT THE PSYCHOTIC EPISODES WERE NOT RELATED TO THE 

W.ORK INJURY, BUT RATHER PROBABLY TO MARITAL DISCORD• 

THE REFEREE FOUND THAT CLAIMANT'S REAL MEDICAL PROBLEM WAS 

PRIMARILY ONE OF CONVERSION-REACTION AND THAT SUCH A PROBLEM COULD 

BE THE BASIS OF A DISABILITY AWARD 0 HE FELT THIS CONDITION WAS TO SOME 

EXTENT RELATED TO THE INDUSTRIAL INJURY, BUT THERE HAD BEEN NO SHOW

ING THAT THE CONDITION HAD WORSE NED SINCE MAY OF 197 3 • 

THE REFEREE FOUND CLAIMANT HAD COMPLETELY FAILED TO TAKE ADVAN

TAGE OF ANY TYPE OF TREATMENT SUGGESTED BY THE DOCTORS• 

THE BOARD, ON DE NOVO REVIEW, CONCURS, AFFIRMS AND ADOPTS THE 

ORDER OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 16 1 1975 1 IS AFFIRMED• 

( NO NUMBER AVAILABLE) JUNE 18, 1976 

ESPERANZO BLANCO, CLAIMANT 
OWN MOTION DETERMINATION 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON APRIL 12 1 196 8 AND 1 

ON APRIL 2 4 1 196 9 1 A DETER Ml NATION ORDER GRANTED CLAIMANT COMPENSA

TION FOR TEMPORARY TOTAL DISABILITY ONLY• ON MARCH 1 1 1 1974 A SECOND 

DETERMINATION ORDER GRANTED CLAIMANT ADDITIONAL TEMPORARY TOTAL DIS

ABILITY AND AN AWARD OF 96 DEGREES FOR 30 PER CENT UNSCHEDULED LOW 

BACK DISABILITY. CLA .. MANT' S AGGRAVATION RIGHTS HAVE EXPIRED. 

THE CLAIM WAS REOPENED VOLUNTARILY BY THE CARRIER FOR AGGRA

. VATION ON DECEMBER 2 1 1 974 • SUBSEQUENT TO THIS REOPENING CLAIMANT 

RECEIVED CONSERVATIVE TREATMENT AND A NEUROLOGICAL EVALUATION BY 

DRe BUZA WHO RECOMMENDED CONSERVATIVE TREATMENT ONLY. 

0N DECEMBER 2 2, 1 9 7 5 DRe BURR RECOMMENDED CLAIMANT BE RE

EXAMINED AND 1 ON MARCH 25 t 1976 t DR 0 PASQUESI EXAMINED CLAIMANT AND 

FOUND HER CONDITION TO BE ESSENTIALLY THE SAME AS IT WAS ON APRIL 1 t 1 

1974. 

THE EVALUATION DIVISION OF THE BOARD RECOMMENDS NO INCREASE 

IN CLAIMANT'S PERMANENT PARTIAL DISABILITY AWARD 0 

ORDER 

CLAIMANT IS ENTITLED TO THE COMPENSATION FOR TEMPORARY TOTAL 

DISABILITY PREVIOUSLY PAID BY THE FUND FROM DECEMBER 2 1 1 974 THROUGH 

APRIL 11 1 t 9 76 - IN ALL OTHER RESPECTS THE DETERMINATION ORDER DATED 

MARCH 11 1 197 4 IS AFFIRMED, 

-2 24 -

Followi g the heari g, claima t was exami ed by dr, qua , psy

ch atr st, WHO F LT TH PSYCHOTIC  PISOD S W R NOT R LAT D TO TH 
WORK INJURY, BUT RATH R PROBABLY TO MARITAL DISCORD,

The referee fou d that claima t's real medical problem was

PRIMARILY ON OF CONV RS ION R ACTION AND THAT SUCH A PROBL M COULD
B TH BASIS OF A DISABILITY AWARD, H F LT THIS CONDITION WAS TO SOM 
 XT NT R LAT D TO TH INDUSTRIAL INJURY, BUT TH R HAD B  N NO SHOW
ING THAT TH CONDITION HAD WORS N D SINC MAY OF 1 973 ,

The referee found cl im nt h d completely f iled to t ke  dv n
t ge OF ANY TYPE OF TREATMENT SUGGESTED BY THE DOCTORS.

The bo rd, on de novo review, concurs,  ffirms  nd  dopts the
ORDER OF THE REFEREE,

ORDER
The order of the referee, dated December 16,

(NO NUMB R AVAILABL ) JUNE

E PERANZO BLANCO, CLAIMANT
OWN MOTION D T RMINATION

Claima t suffered a compe sable i jury o april 12, 1 9 6 8 a d,
ON APRIL 2 4 , 1 9 6 9 , A D T RMINATION ORD R GRANT D CLAIMANT COMP NSA
TION FOR T MPORARY TOTAL DISABILITY ONLY, ON MARCH 1 1 , 1 9 74 A S COND
determin tion order gr nted cl im nt  ddition l tempor ry tot l dis
 bility AND AN AWARD OF 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED LOW
BACK DISABILITY, CLAIMANT1 S AGGRAVATION RIGHTS HAVE EXPIRED.

The cl im w s reopened volunt rily by the c rrier for  ggr 
v tion ON DECEMBER 2 , 1 974, SUBSEQUENT TO THIS REOPENING CLAI MANT
RECEIVED CONSERVATIVE TREATMENT AND A NEUROLOGICAL EVALUATION BY
DR, BUZA WHO RECOMMENDED CONSERVATIVE TREATMENT ONLY,

On DECEMBER 22 , 1 9 7  DR, BURR RECOMMENDED CLAIMANT BE RE
EXAMINED AND, ON MARCH 2  , 1 976 , DR. PASQUESI EXAMINED CLAIMANT
FOUND HER CONDITION TO BE ESSENTIALLY THE SAME AS IT WAS ON APRIL
1 9 7 4 .

The evaluatio divisio of the board recomme ds  o i crease
i claima t's perma e t partial disability award,

ORDER
Cl im nt is entitled to the compens tion for tempor ry tot l

DISABILITY PR VIOUSLY PAID BY TH FUND FROM D C MB R 2 , 1 9 74 THROUGH
APRIL 1 1 , 1 9 76 IN ALL OTH R R SP CTS TH D T RMINATION ORD R DAT D
MARCH 1 1 , 1 9 74 IS AFFIRM D,

AND
1 > .

1 9 7 5 , IS AFFIRM D.

18, 1976
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CLAIM NO. C 29634 

DANIEL GRAVEN, CLAIMANT 
DEPT. OF JUSTICE 1 DEFENSE ATTY 0 

OWN MOTION DETERMINATION 

JUNE 18, 1976 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JULY 14, 1966 AN.D HIS 

CLAIM WAS FIRST CLOSED BY DETERMINATION ORDER ON DECEMBER 1 • t 966 

WITH NO AWARD OF PERMANENT PARTIAL DISABILITY. CLAIMANT'S AGGRAVA

TION RIGHTS HAVE EXPIRED. 

CLAIMANT'S CLAIM WAS REOPENED FOR FURTHER TREATMENT IN t 971 

AND CLAIMANT UNDERWENT A LAMINECTOMY AND LATERAL FUSION AT L4-5 0 SI• 

ON MARCH 8, I 9 7 3 A SECOND DETERMINATION ORDER AWARDED CLAIMANT 4 0 

PER CENT UNSCHEDULED LOW BACK PERMANENT PARTIAL DISABILITY. 

ON NOVEMBER 25, I 975, THE STATE ACCIDENT INSURANCE FUND VOLUN

TARILY REOPENED CLAIMANT'S CLAIM FOR FURTHER TREATMENT FOR DEGENER

ATION OF THE DISC SPACE AT THE FIRST LEVEL ABOVE THE FUSION• CLAIMANT 

WAS RELEASED TO WORK ON APRIL 1 2, 197 6 • 

ON MAY 1 9, 197 6 THE STATE ACCIDENT INSURANCE FUND REQUESTED A 
DETERMINATION PURSUANT TO ORS 6 5 6 • 2 7 8 AND THE EVALUATION DIVISION OF 

THE BOARD RECOMMENDED CLAIMANT RECEIVE COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY FROM NOVEMBER 25, 1975 THROUGH APRIL 11 t 1976, AND 

AN ADDITIONAL AWARD OF 1 0 PER CENT UNSCHEDULED DISABILITY, MAKING 

CLAIMANT A TOTAL AWARD OF 50 PER CENT PERMANENT PARTIAL DISABILITY. 

ORDER 

THE STATE ACCIDENT INSURANCE FUND SHALL PAY CLAIMANT TEMPORARY 

TOTAL DISABILITY FROM NOVEMBER 25, 1975 THROUGH APRIL 11 t 1976 0 

CLAIMANT IS ALSO GRANTED AN ADDITIONAL AWARD OF 1 0 PER CENT LOSS OF 

AN ARM BY SEPARATION FOR UNSCHEDULED LOW BACK DISABILITY. 

WCB CASE NO. 75-3308 

JESSIE L. TURNER, CLAIMANT 
SAMUEL SUWOL, CLAIMANT'S ATTY 0 

NOREEN SALTVEIT 1 DEFENSE ATTY, 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND M00RE 0 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

UPHELD THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM FOR A BACK INJURY 

BUT ORDERED CLAIMANT'S TIME LOSS BENEFITS REINSTATED FROM JULY 4 t 

1975 TO AUGUST 12 • 1 975 AND DIRECTED THE EMPLOYER TO PAY CLAIMANT A 

5 PER CENT PENAL TY THEREOF• 

CLAIMANT WAS INJURED ON JUNE 2 5 t 197 5 WHEN SOME ROCKS FELL ON 

HIS RIGHT HAND0 HE WAS SEEN BY DR• ECKHART, WHO OBSERVED A RED 

SWOLLEN TENDER KNUCKLE ON THE RIGHT THIRD FINGER WITH LIMITED MOTION 

AND PAIN ON MOVEMENT - HE PUT THE HAND IN A SPLINT FOR THREE OR FOUR 
DAYS• CLAIMANT WAS OFF WORK FOR TWO DAYS• 

AT THE HEARING 0 CLAIMANT TESTIFIED THAT AT THE SAME TIME HE 
HURT HIS HAND HE FELL OVER A RAIL AND INJURED HIS BACK, HE DID NOT FILE 
A FORM 801 BUT STATED THAT HE MENTIONED HIS BACK INJURY WHILE HE WAS 

-2 2 s-

JUNE 18, 1976 AIF CLAIM NO. C 29634

DANIEL GRAVEN, CLAIMANT
dept, of justice, defe se atty.
OWN MOTION D T RMINATION

Claima t suffered a compe sable i jury o july h, i 96 6 a d his

CLAIM WAS FIRST CLOS D BY D T RMINATION ORD R ON D C MB R 1 , 1966
WITH NO AWARD OF P RMAN NT PARTIAL DISABILITY. CLAIMANT'S AGGRAVA
TION RIGHTS HAV  XPIR D.

Claima t's claim was reope ed for further treatme t i 1971
AND CLAIMANT UND RW NT A LAMIN CTOMY AND LAT RAL FUSION AT L4-5 , SI .
ON MARCH 8 , 1 9 73 A S COND D T RMINATION ORD R AWARD D CLAIMANT 40
P R C NT UNSCH DUL D LOW BACK P RMAN NT PARTIAL DISABILITY.

On NOV MB R 2 5 , 1 97 5 , TH STAT ACC 1 D NT INSURANC FUND VOLUN
TARILY R OP N D CLAIMANT'S CLAIM FOR FURTH R TR ATM NT FOR D G N R
ATION OF TH DISC SPAC AT TH FIRST L V L ABOV TH FUSION. CLAIMANT
WAS R L AS D TO WORK ON APRIL 12, 1976.

On MAY 1 9 , 1 9 7 6 TH STAT ACCID NT INSURANC FUND R QU ST D A

D T RMINATION PURSUANT TO ORS 6 5 6 . 2 7 8 AND TH  VALUATION DIVISION OF
TH BOARD R COMM ND D CLAIMANT R C IV COMP NSATION FOR T MPORARY
TOTAL DISABILITY FROM NOV MB R 25, 1975 THROUGH APRIL 11, 1976, AND
AN ADDITIONAL AWARD OF 10 P R C NT UNSCH DUL D DISABILITY, MAKING
CLAIMANT A TOTAL AWARD OF 5 0 P R C NT P RMAN NT PARTIAL DISABILITY.

ORDER
The state accide t i sura ce fu d shall pay claima t temporary

TOTAL DISABILITY FROM NOV MB R 2 5 , 1975 THROUGH APRIL 1 1 , 1 9 76 .
CLAIMANT IS ALSO GRANT D AN ADDITIONAL AWARD OF 1 0 P R C NT LOSS OF
AN ARM BY S PARATION FOR UNSCH DUL D LOW BACK DISABILITY.

WCB CA E NO. 75-3308 JUNE 21, 1976

JE  IE L. TURNER, CLAIMANT
SAMU L SUWOL, CLAIMANT'S ATTY.
NOR  N SALTV IT, D F NS ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t seeks board review of the referee’s order which
upheld the employer's de ial of claima t’s claim for a back i jury
BUT ORD R D CLAIMANT'S TIM LOSS B N FITS R INSTAT D FROM JULY 4,
1 9 7 5 TO AUGUST 1 2 , 1 975 AND DIR CT D TH  MPLOY R TO PAY CLA IMANT A
5 P R C NT P NALTY TH R OF.

Claima t was i jured o ju e 25, 1975 whe some rocks fell o 

HIS RIGHT HAND. H WAS S  N BY DR.  CKHART, WHO OBS RV D A R D
SWOLL N T ND R KNUCKL ON TH RIGHT THIRD FING R WITH LIMIT D MOTION
AND PAIN ON MOV M NT H PUT TH HAND IN A SPLINT FOR THR  OR FOUR
DAYS, CLAIMANT WAS OFF WORK FOR TWO DAYS,

At TH H ARING, CLAIMANT T STIFI D THAT AT TH SAM TIM H 

HURT HIS HAND H F LL OV R A RAIL AND INJUR D HIS BACK, H DID NOT FIL 
A FORM 80 1 BUT STAT D THAT H M NTION D HIS BACK INJURY WHIL H WAS
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THE HOSPITAL• CLAIMANT CLAIMS HE HAS NOT BEEN ABLE TO WORK ON 

ACCOUNT OF HIS BACK, THAT THE EMPLOYER OFFERED HIM PART-TIME WORK 

WASHING CARS BUT HE WAS UNABLE TO DO IT• CLAIMANT ADMITTED THAT HE 

DID NOT MENTION HURTING HIS BACK WHEN THE EMPLOYER FILLED OUT THE 

FORM801• 

CLAIMANT ADVISED DR. ECKHART THAT HE DESIRED TO BE TREATED BY 

HIS FAMILY PHYSICIAN, DR• MINTZ• ON JULY 3, 1975 .DR. MINTZ FIRST 

EXAMINED CLAIMANT AND ON JULY 23 t 1975 FILED A PHYSICIANS INITIAL RE

PORT OF WORK INJURY IN WHICH HE REPORTED THAT THE CLAIMANT STATED HE 

HAD FALLEN ON HIS HAND AND STRAINED HIS BACK AS WELL. ON AUGUST 2 3 t 

1 9 7 5 DR 0 MINTZ INDICATED THAT THE RIGHT UPPER LI MB WAS MUCH BETTER 

BUT THE PROGNOSIS WAS GUARDED AS TO THE SEVERITY OF THE PERSISTENT 

SYMPTOMS FROM THE BACK INJURY. 

THE REFEREE FOUND THAT CLAIMANT FAILED TO SUSTAIN HIS BURDEN 

OF PROOF THAT HE HAD SUFFERED A BACK INJURY WHEN THE ROCK FELL ON HIS 

HAND 0 THE DOCTORS WHO TREATED HIM FOR THE HAND INJURY RECEIVED NO 

HISTORY OF A BACK INJURY NOR DID CLAIMANT TELL HIS EMPLOYER OF A BACK 

INJURY. THE REFEREE FOUND THAT THE TWO PHYSICIANS WHO HAD ORIGINALLY 

TREATED CLAIMANT RECEIVED CONSISTENT HISTORIES BUT THEREAFTER CLAIM

ANT GAVE A DIFFERENT HISTORY TO EACH PHYSICIAN WHO EXAMINED OR TREATED 

HIM 0 

THE REFEREE AFFIRMED THE DENIAL OF THE BACK INJURY. 

THE CARRIER ADVISED CLAIMANT, ON JULY 21, 1 975, THAT IT HAD SENT 

HIM A Tl ME LOSS COMPENSATION CHECK PAVING HIM THROUGH JULY 4 • 197 5 

AS A RESULT OF THE JUNE 2 5, 1 9 7 5 INJURY BUT IT HAD BEEN ADV !SEO BY THE 

EMPLOYER THAT IT HAD A JOB AVAILABLE AND WITHIN CLAIMANT'S CAPABILITIES 

AND, THEREFORE, IT WOULD TERMINATE TIME LOSS AS OF JULY 5, 1 975 WHEN 

THE JOB BECAME AVAILABLE. 

THE REFEREE FOUND THAT CLAIMANT'S TIME LOSS SHOULD BE REIN

STATED FROM JULY 4, 1 9 7 5 UNTIL AUGUST 1 2, 1975 WHICH WAS THE DATE 

THAT DR 0 NATHAN INDICATED THAT CLAIMANT WAS RELEASED FOR WORK AS FAR 

AS HIS HAND INJURY WAS CONCERNED AND THAT HE HAD OBSERVED NO EVIDENCE 

OF PERMANENT PARTIAL DISABILITY. THE EMPLOYER SHOULD NOT HAVE TER

MINATED TIME LOSS ON JULY 5 1 197 5 MERELY BECAUSE IT HAD A JOB AVAILABLE 

WHICH WAS WITHIN CLAIMANT'S CAPABILITIES, IT HAD A DUTY TO PROPERLY 

PROCESS THE CLAIM UNDER ORS 6 5 6 • 2 6 8 • THE REFEREE CONCLUDED THAT 

HAVING FAILED TO PROCESS THE CLAIM PROPERLY THE EMPLOYER WAS SUBJECTED 

TO A 5 PER CENT PENALTY AND SHOULD BE DIRECTED TO PAV CLAIMANT'S AT

TORNEY A REASONABLE ATTORNEY FEE FOR SECURING THE REINSTATEMENT OF 

TIME LOSS BENEFITS 0 

THE BOARD 1 ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 1 5 • 197 5, IS AFFIRMED 0 

-2 2 6 -

IN TH HOSPITAL, CLAIMANT CLAIMS H HAS NOT B  N ABL TO WORK ON
ACCOUNT OF HIS BACK, THAT TH  MPLOY R OFF R D HIM PART-TIM WORK
WASHING CARS BUT H WAS UNABL TO DO IT, CLAIMANT ADMITT D THAT H 
DID NOT M NTION HURTING HIS BACK WH N TH  MPLOY R FILL D OUT TH 
FORM 8 0 1,

Cl im nt  dvised dr, eckh rt th t he desired to be tre ted by
HIS FAMILY PHYSICIAN, dr, MINTZ, on JULY 3 , 1 97 5 DR. MINTZ FIRST
 XAM I N D CLAIMANT AND ON JULY 23, 1975 FIL D A PHYSICIANS INITIAL R 
PORT OF WORK INJURY IN WHICH H R PORT D THAT TH CLAIMANT STAT D H 
HAD FALL N ON HIS HAND AND STRAIN D HIS BACK AS W LL. ON AUGUST 23,
1 9 7 5 DR, MINTZ INDICAT D THAT TH RIGHT UPP R LIMB WAS MUCH B TT R
BUT TH PROGNOSIS WAS GUARD D AS TO TH S V RITY OF TH P RSIST NT
SYMPTOMS FROM TH BACK INJURY.

The referee found th t cl im nt f iled to sust in his burden
OF PROOF THAT HE HAD SUFFERED A BACK INJURY WHEN THE ROCK FELL ON HIS
HAND. THE DOCTORS WHO TREATED HIM FOR THE HAND INJURY RECEIVED NO
HISTORY OF A BACK INJURY NOR DID CLAIMANT TELL HIS EMPLOYER OF A BACK
INJURY. THE REFEREE FOUND THAT THE TWO PHYSICIANS WHO HAD ORIGINALLY
TREATED CLAIMANT RECEIVED CONSISTENT HISTORIES BUT THEREAFTER CLAIM
ANT GAVE A DIFFERENT HISTORY TO EACH PHYSICIAN WHO EXAMINED OR TREATED
HIM.

The referee affirmed the de ial of the back i jury.

The carrier advised claima t, o July 2 1 , 1975, that it had se t

HIM A TIM LOSS COMP NSATION CH CK PAYING HIM THROUGH JULY 4 , 1975
AS A R SULT OF TH JUN 2 5 , 1 9 75 INJURY BUT IT HAD B  N ADVIS D BY TH 
 MPLOY R THAT IT HAD A JOB AVAILABL AND WITHIN CLAIMANT'S CAPABILITI S
AND, TH R FOR , IT WOULD T RMINAT TIM LOSS AS OF JULY 5 , 1 975 WH N
TH JOB B CAM AVAILABL .

The referee fou d that claima t’s time loss should be rei 

stated FROM JULY 4 , 1 9 7 5 UNTIL AUGUST 1 2 , 1 975 WHICH WAS TH DAT 
THAT DR, NATHAN INDICAT D THAT CLAIMANT WAS R L AS D FOR WORK AS FAR
AS HIS HAND INJURY WAS CONC RN D AND THAT H HAD OBS RV D NO  VID NC 
OF P RMAN NT PARTIAL DISABILITY. TH  MPLOY R SHOULD NOT HAV T R
MINAT D TIM LOSS ON JULY 5 , 1 9 7 5 M R LY B CAUS IT HAD A JOB AVAILABL 
WHICH WAS WITHIN CLAIMANT S CAPABILITI S, IT HAD A DUTY TO PROP RLY
PROC SS TH CLAIM UND R ORS 6 56.2 6 8 . TH R F R  CONCLUD D THAT
HAVING FAIL D TO PROC SS TH CLAIM PROP RLY TH  MPLOY R WAS SUBJ CT D
TO A 5 P R C NT P NALTY AND SHOULD B DIR CT D TO PAY CLAIMANT S AT
TORN Y A R ASONABL ATTORN Y F  FOR S CURING TH R INSTAT M NT OF
TIM LOSS B N FITS.

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH FINDINGS
AND CONCLUSIONS OF TH R F R  ,

ORDER
The order of the referee, d ted December is, 197 , is  ffirmed.
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CASE NOo 75-3823 

WILLIAM H. MILLER, CLAIMANT 
DONALD WILSON• CLAIMANT'S ATTY 0 

ROGER WARREN, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
HELD THAT THE EMPLOYER AND ITS CARRIER WERE NOT GUILTY OF IMPROPER 
CONDUCT, THAT THE HANDLING OF THE REJECTION WAS PROMPT AND CLAIMANT'S 
COUNSEL WAS FULLY ADVISED AS TO THE REASONS THEREFOR, 10 E 0 1 RELIANCE 
UPON ITS CORRECT INTERPRETATION OF THE RULING OF THE WORKMEN'S COM..;, 
PENSATION BOARD 0 

THE SOLE ISSUE BEFORE THE REFEREE WAS THE CARRIER'S ALLEGED 
WILFUL FAILURE TO ABIDE BY THE REFEREE'S ORDER, SPECIFICALLY, ITS 
ALLEGED REFUSAL TO PAY FOR MEDICAL CARE AND TREATMENT INCURRED IN 
THE CARE AND TREATMENT OF A COMPENSABLE INJURY0 BASED UPON THE 
ALLEGED WILFUL FAILURE THE CLAIMANT SOUGHT PENALTIES AND ATTORNEY 
FEES 0 

INITIALLY, CLAIMANT'S CLAIM WAS DENIED BUT 1 AFTER A HEARING BE
FORE REFEREE GEORGE RODE I THE CLAIM WAS ORDERED ACCEPTED BY AN 
OPINION AND ORDER 0 DATED AUGUST 1 1 197 5 0 ON AUGUST 1 9, CLAIMANT'S 
ATTORNEY FORWARDED A STATEMENT TO THE CARRIER, THROUGH ITS ATTORNEY 
A STATEMENT FROM THE OREGON ORTHOPEDIC CLINIC, IN THE AMOUNT OF 1 I 5 • 61 
DOLLARS, REPRESENTING TREATMENT TO CLAIMANT 0 ON AUGUST 25 1 THE 
CARRIER REQUESTED BOARD REVIEW OF REFEREE RODE' S ORDER 0 ON AUGUST 2 7 
THE CARRIER REJECTED PAYMENT OF THE AFORESAID MEDICAL BILLING, PENDING 
THE REVIEW ON THE BAS_IS OF PREVIOUS BOARD DECISIONS INDICATING SUCH 
ACTION WAS PERMITTED 0 

THE CARRIER'S COUNSEL FORWARDED TO CLAIMANT'S COUNSEL A COPY 
OF THE ORDER ON REVIEW ENTERED IN THE MATTER OF THE COMPENSATION OF 
BETTY RIVERA 1 CLAIMANT ( UNDERSCORED) 1 WCB CASE N00 7 4 -2 3 7 7 1 DATED 
MAY 2 8 1 197 5 0 TEST! MONY AT THE HEAR ING INDICATED THAT AT THE Tl ME 
THIS COPY WAS FURNISHED TO CLAIMANT'S COUNSEL THE CARRIER'S COUNSEL 
WAS UNAWARE THAT THE ORDER ON REVIEW HAD BEEN REVERSED BY THE CIRCUIT 
COURT FOR MARION COUNTY ON NOVEMBER 3 1 197 5 0 

THE REFEREE FOUND THAT THE CASE BEFORE HIM RAISED THE IDENTICAL 
ISSUE AS THAT RAISED IN THE RIVERA ( UNDERSCORED) CASE 0 THERE ALSO WAS 
THE ADDITIONAL ISSUE RAISED THROUGH THE INTRODUCTION OF THE CIRCUIT 
JUDGE'S MEMORANDUM OPINION, l 0 E 0 , IS THE REVERSAL BY A CIRCUIT COURT 
OF THE BOARD'S ORDER A CONTROLLING DECISION? IF S0 1 DID THE CARRIER 
HAVE AN AFFIRMATIVE DUTY TO BECOME AWARE OF SUCH DECISION ON NOVEM
BER 4 0 I 9 7 5 AND WAS ITS FAILURE TO REVERSE AND CORRECT ITS REJECTION 
OF THE PAYMENT OF MEDICAL EXPENSES AS OF THAT DATE UNREASONABLE 
CONDUCT? 

(N THE MATTER OF THE COMPENSATION OF WILLIAM R 0 WOOD, CLAIMANT 
( UNDERSCORED) 1 WCB CASE N00 6 9 -31 9 DATED JULY 3 0 1 1971 1 THE BOARD 

STATED -

'•••MEDICAL SE RV ICES ARE DEFINED AS COMPENSATION BUT THE 
BOARD DOES NOT DEEM SUCH SERVICES TO BE WITHIN THE COMPEN
SATION AS USED IN ORS 656 0 313 000 ' 

THE REFEREE FOUND THAT IN THE CASE PRESENTLY BEFORE HIM, THE 
INJURY HAD OCCURRED, AND ITS HEARINGS WERE HELD IN MULTNOMAH COUNTY 
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WCB CAS NO. 75-3823 JUN 21, 1976

WILLIAM H. MILL R, CLAIMANT
DONALD WILSON, CLAIMANT S ATTY.
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t seeks board review of the referee s order which

HELD THAT THE EMPLOYER AND ITS CARRIER WERE NOT GUILTY OF IMPROPER
CONDUCT, THAT THE HANDLING OF THE REJECTION WAS PROMPT AND CLAIMANT'S
COUNSEL WAS FULLY ADVISED AS TO THE REASONS THEREFOR, I. E. , RELIANCE
UPON ITS CORRECT INTERPRETATION OF THE RULING OF THE WORKMEN'S COM
PENSATION BOARD.

The SOLE ISSUE BEFORE the referee w s the c rrier s  lleged
WILFUL FAILURE TO ABIDE BY THE REFEREE'S ORDER, SPECIFICALLY, ITS
ALLEGED REFUSAL TO PAY FOR MEDICAL CARE AND TREATMENT INCURRED IN
THE CARE AND TREATMENT OF A COMPENSABLE INJURY. BASED UPON THE
ALLEGED WILFUL FAILURE THE CLAIMANT SOUGHT PENALTIES AND ATTORNEY
FEES.

Initi lly, cl im nt's cl im w s denied but,  fter  he ring be
fore REFEREE GEORGE RODE, THE CLAIM WAS ORDERED ACCEPTED BY AN
OPINION AND ORDER, DATED AUGUST 1 , 1 97  . ON AUGUST 19, CLAIMANT'S
ATTORNEY FORWARDED A STATEMENT TO THE CARRIER, THROUGH ITS ATTORNEY
A STATEMENT FROM THE OREGON ORTHOPEDIC CLINIC, IN THE AMOUNT OF 11 .61
DOLLARS, REPRESENTING TREATMENT TO CLAIMANT. ON AUGUST 2 , THE
CARRIER REQUESTED BOARD REVIEW OF REFEREE RODE'S ORDER. ON AUGUST 2 7
THE CARRIER REJECTED PAYMENT OF THE AFORESAID MEDICAL BILLING, PENDING
THE REVIEW ON THE BASIS OF PREVIOUS BOARD DECISIONS INDICATING SUCH
ACTION WAS PERMITTED.

The carrier s cou sel forwarded to claima t s cou sel a copy

OF TH ORD R ON R VI W  NT R D IN TH MATT R OF TH COMP NSATION OF
B TTY RIV RA, CLAIMANT (UND RSCOR D) , WCB CAS NO. 7 4 -23 77 , DAT D
MAY 28, 1975. T STIMONY AT TH H ARING INDICAT D THAT AT TH TIM 
THIS COPY WAS FURNISH D TO CLAIMANT'S COUNS L TH CARRI R'S COUNS L
WAS UNAWAR THAT TH ORD R ON R VI W HAD B  N R V RS D BY TH CIRCUIT
COURT FOR MARION COUNTY ON NOV MB R 3 , 1 97 5 .

The referee found th t the c se before him r ised the identic l
ISSU AS THAT RAIS D IN TH RIV RA ( UND RSCOR D) CAS . TH R ALSO WAS
TH ADDITIONAL ISSU RAIS D THROUGH TH INTRODUCTION OF TH CIRCUIT
JUDG ' S M MORANDUM OPINION, I.  . , IS TH R V RSAL BY A CIRCUIT COURT
OF TH BOARD' S ORD R A CONTROLLING D CISION? IF SO, DID TH CARRI R
HAV AN AFFIRMATIV DUTY TO B COM AWAR OF SUCH D CISION ON NOV M
B R 4 , 1 9 75 AND WAS ITS FAILUR TO R V RS AND CORR CT ITS R J CTION
OF TH PAYM NT OF M DICAL  XP NS S AS OF THAT DAT UNR ASONABL 
CONDUCT?

I the matter of the compe satio of william r. wood, claima t
( UND RSCOR D) , WCB CAS NO. 6 9 319 DAT D JULY 3 0 , 1 9 7 1 , TH BOARD
STAT D

'...M DICAL S RVIC S AR D FIN D AS COMP NSATION BUT TH 
BOARD DO S NOT D  M SUCH S RVIC S TO B WITHIN TH COMP N
SATION AS US D IN ORS 656.313...*

The referee found th t in the c se presently before him, the
INJURY HAD OCCURR D, AND ITS H ARINGS W R H LD IN MULTNOMAH COUNTY

•2 2 7

’ 

' 



' 



-

' ' 



— 
-



-



            
          
             
           

            
              

      

          
              
           
      

          
         
         

            

      

     

  
   
     
 

    

      

         
              

         
           

         
           

            
     

        
          

            
              

        
          

              
           
               
        

       
             
            
           
             

          

 
  

        

  

IT WAS THE CIRCUIT COURT FOR MARION COUNTY WHICH REVERSE0 THE 

BOARD ON RIVERA (UNDERSCORED)• THE REFEREE CONCLUDED THAT A Cl RCUIT 
T , 

JUDGE S RULING IS AN INDIVIDUAL DECISION, SUBJECT TO APPEAL AS IS THE 

REFEREE'S DECISION, WHEREAS THE ORDER ON REVIEW ENTERED BY THE BOARD 

AND THE OPINIONS OF THE COURT OF APPEALS ARE STATEWIDE IN APPLICATION, 

THEREFORE, A RULING MADE BY A CIRCUIT JUDGE IN ONE CIRCUIT OF THIS STATE 

IS NOT NECESSARILY BINDING OUTSIDE THAT CIRCUIT• 

THE REFEREE CONCLUDED THAT UNTIL THE COURT OF APPEALS RULED ON 
THIS QUESTION, HE, AS A REFEREE, HAD NO CHOICE BUT TO CONFORM TO THE 

PREVIOUS DECISIONS OF THE BOARD WHEN SUCH DECISIONS WERE CLEAR AND 

UNA MB I GUO US. HE, THEREFORE, ORDERED THE MATTER DIS MI SSE �• 

THE BOARD, ON DE NOVO REVIEW, REAFFIRMS ITS POSITION STATED IN 

BOTH THE WOOD ( UNDERSCORED) AND RIVERA ( UNDERSCORED) CASES THAT 

ALTHOUGH MEDICAL SERVICES ARE DEFINED AS COMPENSATION, SUCH SERVICES 

ARE NOT DEEMED TO BE COMPENSATION UNDER THE PROVISIONS OF ORS 6 56 • 31 3 • 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 9, 1976, IS AFFIRMED. 

WCB CASE NOO 75-2357 

KENNETH THOMPSON, CLAIMANT 
CHARLES PAULSON, CLAIMANT'S ATTY. 

JONES• LANG, KLEIN, WOLF AND SMITH, 

DEFENSE ATTYS. 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER WHICH 

FOUND THAT THE TOTAL AWARDS OF 1 6 0 DEGREES EQUAL TO 5 0 PER CENT UN

SCHEDULED LOW BACK DISABILITY WHICH CLAIMANT HAD PRESENTLY RECEIVED 

WAS SUFFICIENT CLAIMANT CONTENDS THAT HE IS PERMANENTLY AND TOTALLY 

DISABLED• 

CLAIMANT SUFFERED A COMPENSABLE LOW BACK INJURY ON JANUARY 8, 
1971 WHILE LIFTING A HEAVY CONCRETE FORM• HE RECEIVED CONSERVATIVE 

TREATMENT AND IN 197 2 UNDERWENT SURGERY TO RELIEVE RIGHT LEG PAIN• 

THE SURGERY PROVIDED ONLY TEMPORARY RELIEF. 

CLAIMANT'S CLAIM HAD INITIALLY BEEN CLOSED BY A DETERMINATION 

ORDER MAILED SEPTEMBER 3, 1971 WHEREBY CLAIMANT RECEIVED AN AWARD 

OF 6 4 DEGREES• THE CLAIM WAS LATER REOPENED AND THEN CLOSED BY 

DETERMINATION ORDER OF APRIL 29 0 1975 WHICH AWARDED CLAIMANT AN 

ADDITIONAL 9 6 DEGREES OR A TOTAL OF 1 6 0 DEGREES. 

CLAIMANT HAS A 1 0TH GRADE EDUCATION AND POSSESSES A GED. HE 

WAS A PARATROOPER IN THE ARMY UNTIL 1 953 AND, THEREAFTER, WORKED AS 

A LABORER ON A HIGHWAY CONSTRUCTION CREW, PULLED ON THE GREENCHAIN 

AND, SINCE JANUARY, 1960 UNTIL THE DATE OF HIS INJURY, WORKED AS A 

CARPENTER. CL·AIMANT HAS NOT WORKED SINCE HIS INDUSTRIAL INJURY. 

CLAIMANT TESTIFIED THAT HIS PRINCIPAL PHYSICAL PROBLEMS WERE 
IN HIS LOW BACK AND RIGHT LEG 9 HE EXPERIENCES CRAMPING AND HIS LEG 
GOES NUMB CAUSING HIM TO FALL DOWN. HE HAS HAD TO DISCONTINUE TRAIN
ING IN DRAFTING BECAUSE BENDING OVER THE DRAFTING TABLES CAUSED TOO 
MUCH BACK PAIN• CLAIMANT LIVES ON A FOUR ACRES PLOT OF LAND WHERE 
HE KEEPS A VARIETY OF ANIMALS 0 HIS ACTIVITIES INCLUDE EXTENSIVE TRIPS, 

-2 28 -

BUT IT WAS TH CIRCUIT COURT FOR MARION COUNTY WHICH R V RS D TH 
BOARD ON RIV RA (UND RSCOR D), TH R F R  CONCLUD D THAT A CIRCUIT
JUDG 1 S RULING IS AN INDIVIDUAL D CISION, SUBJ CT TO APP AL AS IS TH 
R F R  'S D CISION, WH R AS TH ORD R ON R VI W  NT R D BY TH BOARD
AND TH OPINIONS OF TH COURT OF APP ALS AR STAT WID IN APPLICATION,
TH R FOR , A RULING MAD BY A CIRCUIT JUDG IN ON CIRCUIT OF THIS STAT 
IS NOT N C SSARILY BINDING OUTSID THAT CIRCUIT.

The referee concluded th t until the court of  ppe ls ruled on
THIS QU STION, H , AS A R F R  , HAD NO CHOIC BUT TO CONFORM TO TH 
PR VIOUS D CISIONS OF TH BOARD WH N SUCH D CISIONS W R CL AR AND
UNAMBIGUOUS. H , TH R FOR , ORD R D TH MATT R DISMISS D.

The BOARD, ON D NOVO R VI W, R AFFIRMS ITS POSITION STAT D
BOTH TH WOOD (UND RSCOR D) AND RIV RA (UND RSCOR D) CAS S THAT
ALTHOUGH M DICAL S RVIC S AR D FIN D AS COMP NSATION, SUCH S RV
AR NOT D  M D TO B COMP NSATION UND R TH PROVISIONS OF ORS 6 56

ORD R

The order of the referee, d ted J nu ry

WCB CAS NO. 75-2357 J

K NN TH THOMPSON, CLAIMANT
CHARL S PAULSON, CLAIMANT'S ATTY.
JON S, LANG, KL IN, WOLF AND SMITH,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

Cl im nt seeks review by the bo rd of the referee’s order
FOUND THAT TH TOTAL AWARDS OF 160 D GR  S  QUAL TO 5 0 P R C NT
SCH DUL D LOW BACK DISABILITY WHICH CLAIMANT HAD PR S NTLY R C 
WAS SUFFICI NT CLAIMANT CONT NDS THAT H IS P RMAN NTLY AND TOTALLY
DISABL D,

Claima t suffered a compe sable low back i jury o Ja uary 8,
197 1 WHIL LIFTING A H AVY CONCR T FORM, H R C IV D CONS RVATIV 
TR ATM NT AND IN 1 9 72 UND RW NT SURG RY TO R LI V RIGHT L G PAIN,
TH SURG RY PROVID D ONLY T MPORARY R LI F.

Claima t s claim had i itially bee closed by a determi atio 
ORD R MAIL D S PT MB R 3, 197 1 WH R BY CLAIMANT R C IV D AN AWARD
OF 64 D GR  S. TH CLAIM WAS LAT R R OP N D AND TH N CLOS D BY
D T RMINATION ORD R OF APRIL 2 9 , 1 9 7 5 WHICH AWARD D CLAIMANT AN
ADDITIONAL 96 D GR  S OR A TOTAL OF 160 D GR  S.

Claima t has a ioth grade educatio a d possesses a ged. he
WAS A PARATROOP R IN TH ARMY UNTIL 1 9 53 AND, TH R AFT R, WORK D AS
A LABOR R ON A HIGHWAY CONSTRUCTION CR W, PULL D ON TH GR  NCHAIN
AND, SINC JANUARY, 1 96 0 UNTIL TH DAT OF HIS INJURY, WORK D AS A
CARP NT R. CLAIMANT HAS NOT WORK D SINC HIS INDUSTRIAL INJURY.

Claima t testified that his pri cipal physical problems were
IN HIS LOW BACK AND RIGHT L G, H  XP RI NC S CRAMPING AND HIS L G
GO S NUMB CAUSING HIM TO FALL DOWN. H HAS HAD TO DISCONTINU TRAIN
ING IN DRAFTING B CAUS B NDING OV R TH DRAFTING TABL S CAUS D TOO
MUCH BACK PAIN. CLAIMANT LIV S ON A FOUR ACR S PLOT OF LAND WH R 
H K  PS A VARI TY OF ANIMALS. HIS ACTIVITI S INCLUD  XT NSIV TRIPS,

WHICH
UN
IV D

9 , 1 9 7 6 , IS AFFIRM D.

UN 21, 1976
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COVERING SOME 2,000 MIL.ES IN TWO WEEKS• CLAIMANT ALSO DOES 
EXTENSIVE HUNTING AND FJSHING 0 CLAIMANT HAS HAD SPORADIC TRAINING IN 

ELECTRONICS AND ARCHITECTURAL. DRAWING AND 1 WHILE IN THE ARMY 1 WAS AN 
APPRENTICE RADARMAN 8 CLAIMANT TESTIFIED THAT HE CONTACTED THE OFFICE 

OF THE VOCATIONAL REHABILITATION DIVISION - HOWEVER, A LETTER FROM 

THE VOCATIONAL REHABILITATION DIVISION SENIOR COUNSELOR IN BEND INDI

CATED ONLY ONE CAUSAL. TALK WITH CLAIMANT AND NO FOLLOW-UP• 

CL.Al MANT WAS EXAM !NED BY THE ORTHOPEDIC CONSULTANTS ON MARCH 

19, 1975 AND THE REPORT, BASED THEREON, INDICATED THAT CLAIMANT COULD 

NOT RETURN TO HIS FORMER OCCUPATION OF CARPENTRY BUT HE COULD CARRY 

ON OTHER OCCUPATIONS, WITH TRAINING, SUCH AS A SALESMAN OR INSPECTOR• 

DRe CLARK, CLAIMANT'S TREATING PHYSICIAN, CONCURRED IN THIS OPINION. 

THE REFEREE FOUND THE RECORD COMPELLED A CONCLUSION THAT 

CLAIMANT HAD MADE SATISFACTORY ADJUSTMENTS TO HIS DISABILITY AND 

WAS FULLY OCCUPIED WITH HIS FOREGOING PURSUITS. THE REFEREE FOUND 

CLAIMANT UTTERLY LACKING IN ANY MOTIVATION, EITHER TO WORK OR TO BE 

RETRAINED. 

THE REFEREE CONCLUDED THAT THE AWARD OF 1 6 0 DEGREES, WHICH 

REPRESENTS 50 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UN

SCHEDULED DISABILITY, ADEQUATELY COMPENSATES CLAIMANT FOR THE LOSS 

OF EARNING CAPAC ITV RESULT I NG FROM HIS INDUSTRIAL INJURY• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE REFEREE'S 

ORDER• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 5 1 197 5 IS AFFIRMED. 

WCB CASE NO. 75-2640 

FRANCISCO VELASQUEZ, CLAIMANT 
DONALD WILSON, CLAIMANT'S ATTY 0 

DE PT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT SEEKS REVIEW OF THE REFEREE'S ORDER WHICH AFFIRMED 

THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S CLAIM FOR 

AGGRAVATION 0 

CLAIMANT HAD SUFFERED A COMPENSABLE INJURY ON APRIL 4, 197 4 
WHICH WAS CLOSED BY DETERMINATION ORDER DATED OCTOBER 22 1 1 974 AWARD

ING COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY (WCB CASE NO. 

74-4122). CLAIMANT FILED A REQUEST FOR HEARING ON NOVEMBER 14 1 1974 

AND A HEARING WAS HELD BEFORE REFEREE JAMES P• LEAHY ON APRIL 4 1 1975 • 

REFEREE LEAHY, BY HIS OPINION AND ORDER ENTERED APRIL 3 0 1 1 97 5, AFFIRMED 

THE DETERMINATION ORDER OF OCTOBER 22 1 1974• THIS ORDER WAS AFFIRMED 

BY THE BOARD ON SEPTEMBER 4 ,- 197 5 AND BY THE CIRCUIT COURT FOR MULT

NOMAH COUNTY ON DECEMBER 2 1 I 9 7 5 • 

THE FUND MOVED TO DISMISS ON THE GROUNDS THAT THE REFEREE DID 

NOT HAVE JURISDICTION TO HEAR THE AGGRAVATION CLAIM• THE ORDER IN 

WCB CASE NO. 74-4122 WAS ENTERED ON APRIL 30 1 1974 AND THE DENIAL OF 

CLAIMANT'S CLAIM FOR AGGRAVATION WAS MAILED ON MAY 1 2 1 197 5 1 THERE

FORE, THE REFEREE CONCLUDED THAT HE HAD JURISDICTION TO DETERMINE 

-2 2 9-

ON COV RING SOM 2 , 000 MIL S IN TWO W  KS, CLAIMANT ALSO DO S
 XT NSIV HUNTING AND FISHING, CLAIMANT HAS HAD SPORADIC TRAINING IN
 L CTRONICS AND ARCHIT CTURAL DRAWING AND, WHIL IN TH ARMY, WAS AN
APPR NTIC RADARMAN. CLAIMANT T STIFI D THAT H CONTACT D TH OFFIC 
OF TH VOCATIONAL R HABILITATION DIVISION HOW V R, A L TT R FROM
TH VOCATIONAL R HABILITATION DIVISION S NIOR COUNS LOR IN B ND INDI
CAT D ONLY ON CAUSAL TALK WITH CLAIMANT AND NO FOLLOW UP.

Claima t was exami ed by the orthopedic co sulta ts o march

1 9 , 1 9 7 5 AND TH R PORT, BAS D TH R ON, INDICAT D THAT CLAIMANT COULD
NOT R TURN TO HIS FORM R OCCUPATION OF CARP NTRY BUT H COULD CARRY
ON OTH R OCCUPATIONS, WITH TRAINING, SUCH AS A SAL SMAN OR INSP CTOR,
DR. CLARK, CLAIMANT'S TR ATING PHYSICIAN, CONCURR D IN THIS OPINION.

The referee fou d the record compelled a co clusio that

claima t had made satisfactory adjustme ts to his disability a d
WAS FULLY OCCUPI D WITH HIS FOR GOING PURSUITS. TH R F R  FOUND
CLAIMANT UTT RLY LACKING IN ANY MOTIVATION,  ITH R TO WORK OR TO B 
R TRAI N D.

The R F R  CONCLUD D THAT TH AWARD OF 160 degrees, wh ch

R PR S NTS 5 0 P R C NT OF TH MAXIMUM ALLOWABL BY STATUT FOR UN
SCH DUL D DISABILITY, AD QUAT LY COMP NSAT S CLAIMANT FOR TH LOSS
OF  ARNING CAPACITY R SULTING FROM HIS INDUSTRIAL INJURY.

The bo rd, on de novo review,  ffirms  nd  dopts the referee’s
ORDER.

ORDER
The ORD R OF TH R F R  DAT D D C MB R 5 , 1 9 7 5 IS AFFIRM D.

WCB CA E NO. 75-2640 JUNE 21, 1976

FRANCI CO VELA QUEZ, CLAIMANT
DONALD WILSON, CLAIMANT'S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

The CLAIMANT S  KS R VI W OF TH R F R  'S ORD R WHICH AFFIRM D
TH STAT ACCID NT INSURANC FUND'S D NIAL OF CLAIMANT S CLAIM FOR
AGGRAVATION.

Claima t had suffered a compe sable i jury o april 4, 1974
WHICH WAS CLOS D BY D T RMINATION ORD R DAT D OCTOB R 2 2 , 1 9 74 AWARD
ING COMP NSATION FOR T MPORARY TOTAL DISABILITY ONLY (WCB CAS NO.
7 4 4 1 2 2 ) . CLAIMANT FIL D A R QU ST FOR H ARING ON NOV MB R 14, 1974
AND A H ARING WAS H LD B FOR R F R  JAM S P. L AHY ON APRIL 4 , 1 97 5 .
R F R  L AHY, BY HIS OPINION AND ORD R  NT R D APRIL 3 0 , 1 97 5 , AFFIRM D
TH D T RMINATION ORD R OF OCTOB R 22 , 1 9 74 . THIS ORD R WAS AFFIRM D
BY TH BOARD ON S PT MB R 4 , 1 9 7 5 AND BY TH CIRCUIT COURT FOR MULT
NOMAH COUNTY ON D C MB R 2 , 1 97 5 .

The fund moved to dismiss on the grounds th t the referee did
NOT HAVE JURISDICTION TO HEAR THE AGGRAVATION CLAIM. THE ORDER IN
WCB CASE NO. 7 4 -4 1 2 2 WAS ENTERED ON APR IL 30, 1974 AND THE DENIAL OF
CLAIMANT'S CLAIM FOR AGGRAVATION WAS MAILED ON MAY 1 2 , 1 97  , THERE
FORE, THE REFEREE CONCLUDED THAT HE HAD JURISDICTION TO DETERMINE
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OR NOT THERE WAS AN AGGRAVATION, OR THAT CLAIMANT'S CONDI
TION HAD WORSENED BETWEEN APRIL 3 0 1 1 9 7 5 AND MAY 1 2 1 _197 5 • THE FUND'S 
MOTION WAS DENIED, 

CLAIMANT CONTENDED THAT THE EVIDENCE WOULD SHOW CLAIMANT'S 
CONDITION HAS BECOME AGGRAVATED SINCE THE DETERMINATION ORDER OF 
OCTOBER 2 2 1 1974 1 AND, THEREFORE, THE CLAIM SHOULD BE ACCEPTED FOR 
FURTHER MEDICAL CARE AND PAYMENT OF COMPENSATION BECAUSE CLAIMANT 
WAS HOSPITALIZED BY DR, HODA IN FEBRUARY I t 9 7 5 • 

THE REFEREE HELD THAT CLAIMANT COULD NOT COLLATERALLY ATTACK 
THE REFEREE'S ORDER IN WCB CASE NO, 7 4 -4 122 BY ENDEAVORING TO RELITI
GATE THE FACTS AND ISSUES DECIDED THEREIN 0 HE CONCLUDED THAT IN ORDER 
TO PREVAIL CLAIMANT WOULD HAVE TO SHOW AN AGGRAVATION HAD OCCURRED 

SINCE APRIL 3_0 1 19_75, THE DATE OF THE REFEREE'S ORDER IN WCB CASE NO, 
74-4122 1 BECAUSE THIS WAS THE LAST AWARD OR ARRANGEMENT OF COMPEN
SATION, 

CLAIMANT DID NOT PRESENT ANY TESTIMONY AT THE HEARING AND THERE 
WERE NO MEDICAL REPORTS WRITTEN SUBSEQUENT TO APRIL t 7 1 197 5 • THE 
REFEREE CONCLUDED THAT THERE WAS ABSOLUTELY NO EVIDENCE TO INDICATE 
CLAIMANT'S CONDITIO_N HAD CHANGED, EITHER FOR THE WORSE OR FOR THE 

BETTER, SUBSEQUENT TO APR IL 3 0 1 1975 AND HE AFFIRMED THE DENIAL OF 
CLAIMANT'S AGGRAVATION CLAIM, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE, DATED SEPTEMBER 30 1 1975 1 IS AFFIRMED, 

WCB CASE NO. 75-9236 

ARCHIE T. WILSON, CLAIMANT 
JOHN SVOBODA, CLAIMANT'S ATTY, 
DEPT, OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY SAIF 

JUNE 21 , 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF THE REFEREE" S ORDER WHICH REMANDED CLAIMANT" S CLAIM TO IT FOR THE 
PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, AND AWARDED CLAIMANT'S 

ATTORNEY A FEE OF 7 0 0 DOLLARS, 

OuRING THE SUMMER OF 1974 CLAIMANT HAD STARTED TO LOSE WEIGHT 
AND HAD BEEN UNABLE TO INGEST FOOD, IN SEPTEMBER, t 974 HE CAME UNDER 
THE CARE OF DR, BYERLY WHO HOSPITALIZED CLAIMANT IN NOVEMBER, HE 
DIAGNOSED A "PROBABLE FUNCTIONAL COLITIS, RULE OUT ULCERATIVE COLITIS 
OR BACTERIAL CAUSES FOR ENTERITIS, 1 ON NOVEMBER 6 1 t 9 7 4 DR, BAKER 
AGREED WITH DR, BYERLY THAT THE DIFFERENTIAL DIAGNOSIS SHOULD INCLUDE 
GASTROENTERITIS, EITHER BACTERIAL OR VIRAL AND ALSO NON-SPECIFIC UL

CERATIVE COLITIS, OR ENTERITIS SHOULD BE CONSIDERED AS WELL AS FUNCTIONAL 
BOWEL DISEASE SINCE THE CLAIMANT HAS BEEN UNDER CONSIDERABLE DISTRESS, 
DR, BAKER 1 S DISCHARGE SUMMARY DATED NOVEMBER 15 1 t 974 STATES -
" ABDOMINAL PAIN OF UNDETERMINED ETIOLOGY, IRRITABLE BOWEL SYNDROME 

SUSPECTED," 

0N NOVEMBER t 3 1 1974 1 CLAIMANT, A TAX CONSULTANT, FILED A 

-2 3 o-

WH TH R OR NOT TH R WAS AN AGGRAVATION, OR THAT CLAIMANT'S CONDI
TION HAD WORS N D B TW  N APRIL 30, 1975 AND MAY 12, 1975. TH FUND'S
MOTION WAS D NI D.

Claima t co te ded that the evide ce would show claima t's
CONDITION HAS B COM AGGRAVAT D SINC TH D T RMINATION ORD R OF
OCTOB R 2 2 , 1 9 7 4 , AND, TH R FOR , TH CLAIM SHOULD B ACC PT D FOR
FURTH R M DICAL CAR AND PAYM NT OF COMP NSATION B CAUS CLAIMANT
WAS HOSPITALIZ D BY DR. HODA IN F BRUARY, 1 97 5 .

The R F R  H LD THAT CLAIMANT COULD NOT COLLAT RALLY ATTACK
TH R F R  'S ORD R IN WCB CAS NO. 7 4 4 1 2 2 BY  ND AVORING TO R LITI
GAT TH FACTS AND ISSU S D CID D TH R IN. H CONCLUD D THAT IN ORD R
TO PR VAIL CLAIMANT WOULD HAV TO SHOW AN AGGRAVATION HAD OCCURR D
SINC APRIL 3 0 , 1 9 7 5 , TH DAT OF TH R F R  1 S ORD R IN WCB CAS NO.
74 4 1 2 2 , B CAUS THIS WAS TH LAST AWARD OR ARRANG M NT OF COMP N
SATION,

Claima t did  ot prese t a y testimo y at the heari g a d there

W R NO M DICAL R PORTS WRITT N SUBS QU NT TO APRIL 1 7 , 1 9 7 5 . TH 
R F R  CONCLUD D THAT TH R WAS ABSOLUT LY NO  VID NC TO INDICAT 
cla mant s CONDITION HAD CHANG D,  ITH R FOR TH WORS OR FOR TH 
B TT R, SUBS QU NT TO APRIL 3 0 , 1 9 7 5 AND H AFFIRM D TH D NIAL OF
CLAIMANT'S AGGRAVATION CLAIM.

The BOARD, ON D NOVO R VI W, AFFIRMS AND ADOPTS TH FINDINGS
AND CONCLUSIONS OF TH R F R  .

ORDER
The order of the referee, d ted September 30, 197 , is  ffirmed.

WCB CA E NO. 75-9236 JUNE 21, 1976

ARCHIE T. WIL ON, CLAIMANT
JOHN SVOBODA, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by bo rd members wilson  nd moore.

The st te  ccident insur nce fund requests review by the bo rd
OF TH referee s ORD R WHICH R MAND D CLAIMANT'S CLAIM TO IT FOR TH 
PAYM NT OF COMP NSATION, AS PROVID D BY LAW, AND AWARD D CLAIMANT'S
ATTORN Y A F  OF 700 DOLLARS.

During the summer of 1974 cl im nt h d st rted to lose weight
AND HAD B  N UNABL TO ING ST FOOD. IN S PT MB R, 1 974 H CAM UND R
TH CAR OF DR. BY RLY WHO HOSPITALIZ D CLAIMANT IN NOV MB R. H 
DIAGNOS D A PROBABL FUNCTIONAL COLITIS, RUL OUT ULC RATIV COLITIS
OR BACT RIAL CAUS S FOR  NT RITIS. ON NOV MB R 6 , 1 9 7 4 DR. BAK R
AGR  D WITH DR. BY RLY THAT TH DIFF R NTIAL DIAGNOSIS SHOULD INCLUD 
GASTRO NT RITIS,  ITH R BACT RIAL OR VIRAL AND ALSO NON-SP CIFIC UL
C RATIV COLITIS, OR  NT RITIS SHOULD B CONSID R D AS W LL AS FUNCTIONAL
BOW L DIS AS SINC TH CLAIMANT HAS B  N UND R CONSID RABL DISTR SS,
DR. BAK R'S DISCHARG SUMMARY DAT D NOV MB R 1 5 , 1 9 74 STAT S
'ABDOMINAL PAIN OF UND T RMIN D  TIOLOGY, IRRITABL BOW L SYNDROM 
SUSP CT D.

On NOV MB R 1 3 , 1 974 , CLAIMANT, A TAX CONSULTANT, FIL D A

2 3 0
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FOR ABDOMINAL ILLNESS WHICH HE ATTRIBUTED TO THE STRESS CAUSED 
BY HIS Joa. 

DR. PARCHER, A Ml;:DICAL CONSULTANT FOR THE FUND, EXPRESSED HIS 
OPINION ON FEBRUARY 6, 197 5 THAT CLAIMANT'S BOWEL PROBLEM WAS NOT 
WORK RELATED, THAT CLAIMANT HAD A HISTORY OF SEVERAL PRIOR EPISODES 
AND THIS APPARENTLY WAS A CASE OF HYPER IRRITABLE BOWEL, SPASTIC, 

ON FEBRUARY 19 1 197 S THE FUND DENIED THE CLAIM ON THE GROUNDS 
THAT THE CONDITION FOR WHICH CL..A.IMANT FILED HIS CL.AIM I• E• t COL.ITIS 1 

W_AS NOT THE RESUL. T OF HIS WORK ACTIVITY OF APPROXIMATELY OCTOBER 2 5 • 
197 4 BUT WAS A PRE-EXISTING CONDITION• 

THE FUND CONTENDS THAT THERE IS NO MEDICAL OPINION STATING CAU
SAL RELATIONSHIP BETWEEN CLAIMANT'S WORK ACTIVITY ANO HIS ILLNESS 
SINCE THE ONLY MEDICAL OPINION IN EVIDENCE ON CAUSAL RELATIONSHIP IS 
THE NEGATIVE_ OPINION OF DR• PARCHERe THE REFEREE AGREED THAT THERE 

WAS NO SPECIFIC OR DEFINITE STATEMENT OF CAUSAL. RELATIONSHIP BY EITHER 
DR. BYERLY OR DRe BAKER• HOWEVER, HE FOUND THAT BECAUSE CLAIMANT·" S 
CONDITION SEEMED TO IMPROVE WHEN HE USED THE TRANQUILIZERS WHICH WERE 
PRESCRIBED, A FACT SPECIFICALLY CONFIRMED ! N DRe BAKER-' S DISCHARGE 
SUMMARY, THiS GAVE, AT LEAST, A STRONG SUGGESTION THAT 1 IN SPITE OF 
DRe BAKER'S FAILURE TO COME TO A POSITIVE DIAGNOSIS AS TO THE SOURCE, 
THE ILLNESS WAS ONE HAVING ITS SOURCE IN EMOTIONAL. TENSION• 

THE REFEREE FOUND THAT CLAIMANT HAD BEEN UNDER CONSIDERABLE 
TENSION BETWEEN JULY ANO SEPTEMBER, 1974 1 THAT HE WAS FACED WITH 
TWO LAWSUITS SEEKING LAR_GE AMOUNTS OF DAMAGES FROM THE PARTNERSHIP 
AND THAT BOTH OR• BYERLY ANO DRe BAKER HAD URGED HIM TO REDUCE HIS 
WORK LOAD, THE REFEREE ALSO FOUND THE PROBABILITY THAT THE ILLNESS 
WAS FUNCTIONAL COULD BE SUGGESTED BY THE FACT THAT THE SEVERAL 
CLINICAL TESTS FOR DETERMINATION OF A PHYSICAL SOURCE OF ILL.NESS WERE 
ALL NEGATIVE• THE REFEREE CONCLUDED THAT THE RECORD AS A WHOLE DE
MONSTRATED A MEDICAL.CAUSAL RELATIONSHIP BETWEEN CLAIMANT" S WORK 
ACTIVITY ANO HIS ILLNESS AND HE REMANDED THE CLAIM TO THE FUND• 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE OPINION OF THE 
REFEREE, EXCEPT WHERE HE STATES THAT THERE IS NO SPECIFIC OR DEFINITE 
STATEMENT OF CAUSAL RELATIONSHIP BY EITHER DR• BYERLY OR BY DRe BAKER 
AND THAT DR• BAKER'S DISCHARGE DIAGNOSIS WAS ABDOMINAL. PAIN OF UND·E
TERMINATED ETIOLOGY IRRITABLE BOWEL SYNDROME SUSPECTED AND THAT IN 
AND OF ITSELF WAS CERTAINLY NOT A STATEMENT OF CAUSAL RELATIONSHIP• 

DR. PARCHER' S MEDICAL. OPINION THAT CLAIMANT'S CONDITION WAS 
NOT WORK RELATED REMAINS UNCONTROVERTED AS_ FAR AS THE RECORD IS CON
GER.NED, IN A COMPLEX CASE OF CAUSAL CONNECTION IT MUST BE SHOWN BY 
EXPERT MEDICAL TESTIMONY, FISHER v. CONSOLIDATED FREIGHTWAYS ( UNDER

SCORED), I 2 OR APP 4 1 7 • THE POSSIBILITY OF A CAUSAL C0NNECT_ION IS NOT 
ENOUGH, l'y'ICEWAN v. ORTHO PHARMACEUTICAL ( UNDERSCORED) • 9 9 OR ADV SH 
2357, . 

THE REFEREE FOUND A PROBABILITY THAT CLAIMANT'S ILLNESS WAS 
FUNCTIONAL BECAUSE OF THE FACT THAT THE SEVER_AL CLINICAL TESTS FOR 
DETERMINATION OF A PHYSICAL SOURCE OF THE ILLNESS WERE ALL NEGATIVE• 
THE BOARD DOES NOT BELIEVE THAT THIS IS A PROPER WAY TO ESTABLISH 
MEDICAL CAUSAL RELATIONSHIP0 

THE BOARD CONCLUDES THAT CLAIMANT HAS FAILED TO CARRY HIS BUR
DEN OF PROOF IN THIS CASE AND, IN FACT, THE PREPONDERANCE OF THE MEDI
CAL EVIDENCE ESTABLISHES THAT CLAIMANT'S ABDOMINAL PAIN DID NOT ARISE 
OUT OF HIS EMPLOYMENT• 

-2 31 -

CLAIM FOR ABDOMINAL ILLN SS WHICH H ATTRIBUT D TO TH STR SS CAUS D
BY HIS JOB.

Dr. PARCH R, A M DICAL CONSULTANT FOR TH FUND,  XPR SS D HIS
OPINION ON F BRUARY 6 , 1 9 7 5 THAT CLAIMANT1 S BOW L PROBL M WAS NOT
WORK R LAT D, THAT CLAIMANT HAD A HISTORY OF S V RAL PRIOR  PISOD S
AND THIS APPAR NTLY WAS A CAS OF HYP R IRRITABL BOW L, SPASTIC.

On F BRUARY 1 9 , 1 9 7 5 TH FUND D NI D TH CLAIM ON TH GROUNDS
THAT TH CONDITION FOR WHICH CLAIMANT FIL D HIS CLAIM I.  . , COLITIS,
WAS NOT TH R SULT OF HIS WORK ACTIVITY OF APPROXIMAT LY OCTOB R 25,
1 97 4 BUT WAS A PR - XISTING CONDITION.

The fu d co te ds that there is  o medical opi io stati g cau
sal R LATIONSHIP B TW  N CLAIMANT S WORK ACTIVITY AND HIS ILLN SS
SINC TH ONLY M DICAL OPINION IN  VID NC ON CAUSAL R LATIONSHIP IS
TH N GATIV OPINION OF DR. PARCH R. TH R F R  AGR  D THAT TH R 
WAS NO SP CIFIC OR D FINIT STAT M NT OF CAUSAL R LATIONSHIP BY  ITH R
DR. BY RLY OR DR. BAK R. HOW V R, H FOUND THAT B CAUS CLAIMANT S
CONDITION S  M D TO IMPROV WH N H US D TH TRANQUILIZ RS WHICH W R 
PR SCRIB D, A FACT SP CIFICALLY CONFIRM D IN DR. BAK R'S DISCHARG 
SUMMARY, THIS GAV , AT L AST, A STRONG SUGG STION THAT, IN SPIT OF
DR. BAK R S FAILUR TO COM TO A POSITIV DIAGNOSIS AS TO TH SOURC ,
TH ILLN SS WAS ON HAVING ITS SOURC IN  MOTIONAL T NSION.

The referee found th t cl im nt h d been under consider ble
T NSION B TW  N JULY AND S PT MB R, 1 9 74 , THAT H WAS FAC D WITH
TWO LAWSUITS S  KING LARG AMOUNTS OF DAMAG S FROM TH PARTN RSHIP
AND THAT BOTH DR. BY RLY AND DR. BAK R HAD URG D HIM TO R DUC HIS
WORK LOAD. TH R F R  ALSO FOUND TH PROBABILITY THAT TH ILLN SS
WAS FUNCTIONAL COULD B SUGG ST D BY TH FACT THAT TH S V RAL
CLINICAL T STS FOR D T RMINATION OF A PHYSICAL SOURC OF ILLN SS W R 
ALL N GATIV , TH R F R  CONCLUD D THAT TH R CORD AS A WHOL D 
MONSTRAT D A M DICAL CAUSAL R LATIONSHIP B TW  N CLAIMANT S WORK
ACTIVITY AND HIS ILLN SS AND H R MAND D TH CLAIM TO TH FUND.

The BOARD, ON D NOVO R VI W, DISAGR  S WITH TH OPINION OF TH 
R F R  ,  XC PT WH R H STAT S THAT TH R IS NO SP CIFIC OR D FINIT 
STAT M NT OF CAUSAL R LATIONSHIP BY  ITH R DR. BY RLY OR BY DR. BAK R
AND THAT DR. BAK R S DISCHARG DIAGNOSIS WAS ABDOMINAL PAIN OF UND 
T RMINAT D  TIOLOGY IRRITABL BOW L SYNDROM SUSP CT D AND THAT IN
AND OF ITS LF WAS C RTAINLY NOT A STAT M NT OF CAUSAL R LATIONSHIP.

Dr. PARCH R S M DICAL OPINION THAT CLAIMANT S CONDITION WAS
NOT WORK R LAT D R MAINS UNCONTROV RT D AS FAR AS TH R CORD IS CON
C RN D. IN A COMPL X CAS OF CAUSAL CONN CTION IT MUST B SHOWN BY
 XP RT M DICAL T STI MONY. FISH R V. CONSOLIDAT D FR IGHTWAYS (UND R
SCOR D) , 1 2 OR APP 4 17. TH POSSIBILITY OF A CAUSAL CONN CTION IS NOT
 NOUGH, MC WAN V. ORTHO PHARMAC UTICAL (UND RSCOR D) , 9 9 OR ADV SH
2 3 5 7 .

The referee fou d a probability that claima t s ill ess was
FUNCTIONAL B CAUS OF TH FACT THAT TH S V RAL CLINICAL T STS FOR
D T RMINATION OF A PHYSICAL SOURC OF TH ILLN SS W R ALL N GATIV .
TH BOARD DO S NOT B LI V THAT THIS IS A PROP R WAY TO  STABLISH
M DICAL CAUSAL R LATIONSHIP.

The board co cludes that claima t has failed to carry his bur
den OF PROOF IN THIS CAS AND, IN FACT, TH PR POND RANC OF TH M DI
CAL  VID NC  STABLISH S THAT CLAIMANT S ABDOMINAL PAIN DID NOT ARIS 
OUT OF HIS  MPLOYM NT.
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THE ORDER OF THE REFEREE, DATED FEBRUARY 5 1 1976 1 IS REVERSED• 

WCB CASE NO. 75-3100 

TERRY YARBROUGH, CLAIMANT 
HUGH COLE, CLAIMANT'S ATTY0 

DEPT• OF JUSTICE, DEFENSE ATTY0 

REQUEST FOR REVIEW BY SAIF 

JUNE 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE ISSUE ON APPEAL OF THE REFEREE'S ORDER INVOLVES THE CLAIM
AN-:r'' S ENTITLEMENT TO THE PAYMENT OF TEMPORARY TOTAL DISABILITY 
BENEFITS BETWEEN JANUARY 2 1 I 9 7 5 1 WHEN HE WAS DECLARED MEDICAL.LY 

. STATIONARY, AND JULY 15 1 197 5, WHEN, BY ADMINISTRATIVE ORDER OF THE 
BOARIJo CLAIMANT WAS RE INS_TATED TO RECEIPT OF TEMPORARY TOTAL. DISABILITY 
BENEFITS WHILE UNDER AN AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION• 

CLAIMANT RECEIVED A COMPENSABL~ BACK INJURY ON MARCH 20 1 1974 0 

A DETERMINATION ORDER DATED FEBRUARY 7 1 1975 GRANTED CLAIMANT TEM
PORARY TOTAL DISABILITY COMPENSATION FOR MARCH 2 0 1 1974 THROUGH 
OCTOBER 7 1 197 4 1 AND 4 8 DEGREES FOR 1 5 PER CENT OF THE MAXI MUM FOR 
UNSCHEDULED DISABILITY. AN ADMINISTRATIVE DETERMINATION ORDER ISSUED 
JULY 2 0 1 197 5 STATED CLAIMANT HAD BECOME 'VOCATIONAL.LY HANDICAPPED' 
AND WAS ENTITLED TO FURTHER TREATMENT, REHABILITATION AND COMPENSA
TION BENEFITS. 

THE REFEREE FOUND THAT CLAIMANT'S CLAIM HAD BEEN PREMATURELY 
CLOSED BY THE FIRST DETERMINATION ORDER BECAUSE DRe CHERRY HAD FOUND 
CLAIMANT TO BE MEDICAL.LY STATIONARY AS OF JANUARY 2 1 197 5 RATHER THAN 
ON OCTOBER 7 1 1974• HE MODIFIED THE FIRST DETERMINATION ORDER BY 
GRANTING CLAIMANT TEMPORARY TOTAL. DISABILITY COMPENSATION FROM MARCH 
20 1 1974 THROUGH JANUARY2 1 1975 (THIS ISSUE WAS NOT RAISED ON REVIEW)• 

THE REFEREE ORDERED PAYMENT OF COMPENSATION FOR TEMPORARY 
TOTAL DISABILITY FROM JANUARY· 2 1 197 5 THROUGH JULY 14 1 197 5 • THE FUND 
ARGUES THIS WAS ERRONEOUS BECAUSE CLAIMANT WAS NOT IN AN AUTHORIZED 
PROGRAM OF VOCATIONAL. REHABILITATION ON JANUARY 2 1 197 5 • 

Wes ADMINISTRATIVE ORDER 1_,97 6 1 EFFECTIVE MARCH 2 9, 19 7 6 1 

PROVIDES THAT TEMPORARY TOTAL DISABILITY COMPENSATION BEGINS WHEN 
CLAIMANT IS ENROL.LED IN VOCATIONAL. REHABILITATION• HOWEVER, AT THE 

. TIME OF THE HEARING, DECEMBER 9, 1975 1 THE GOVERNING RULES REGARDING 
VOCATIONAL REHABILITATION, WERE SET FORTH IN WCB ADMINISTRATIVE ORDER 
4 -197 5 1 AND ALL.OWED THE PAYMENT OF TEMPORARY TOTAL. DISAB IL.ITV COM
PENSATION AT THE DISCRETION OF THE REFEREE• 

FoR THE ABOVE REASONS, THE BOARD, AFTER DE NOVO REVIEW, CONCURS 
WITH THE FINDINGS AND CONCLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER• 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 31, 1975 1 IS AFFIRMED• 

-2 3 2 -

ORDER
The ORDER OF THE REFEREE, DATED FEBRUARY  , 1 976 , IS REVERSED,

WCB CA E NO. 75-3100 JUNE 21, 1976

TERRY YARBROUGH, CLAIMANT
HUGH COL , CLAIMANT'S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY SAIF

Reviewed by board members wilso a d moore.

The issue o appeal of the referee’s order i volves the claim
a t's e titleme t to the payme t of temporary total disability
B N FITS B TW  N JANUARY 2 , 1 97 5 , WH N H WAS D CLAR D M DICALLY
STATIONARY, AND JULY 1 5 , 1 97 5 , WH N, BY ADMINISTRATIV ORD R OF TH 
BOARD, CLAIMANT WAS R INSTAT D TO R C IPT OF T MPORARY TOTAL DISABILITY
B N FITS WHIL UND R AN AUTHORIZ D PROGRAM OF VOCATIONAL R HABILITATION.

Claima t received a compe sable back i jury o march 20, 1974.
A D T RMINATION ORD R DAT D F BRUARY 7 , 1 9 7 5 GRANT D CLAIMANT T M
PORARY TOTAL DISABILITY COMP NSATION FOR MARCH 2 0 , 1 974 THROUGH
OCTOB R 7 , 1 97 4 , AND 48 D GR  S FOR 1 5 P R C NT OF TH MAXIMUM FOR
UNSCH DUL D DISABILITY. AN ADMINISTRATIV D T RMINATION ORD R ISSU D
JULY 2 0 , 1 97 5 STAT D CLAIMANT HAD B COM 'VOCATIONALLY HANDICAPP D'
AND WAS  NTITL D TO FURTH R TR ATM NT, R HABILITATION AND COMP NSA
TION B N FITS.

The referee fou d that claima t's claim had bee prematurely

CLOS D BY TH FIRST D T RMINATION ORD R B CAUS DR. CH RRY HAD FOUND
CLAIMANT TO B M DICALLY STATIONARY AS OF JANUARY 2 , 1 9 7 5 RATH R THAN
ON OCTOB R 7 , 1 974 . H MODIFI D TH FIRST D T RMINATION ORD R BY
GRANTING CLAIMANT T MPORARY TOTAL DISABILITY COMP NSATION FROM MARCH
2 0 , 1 9 74 THROUGH JANUARY 2 , 1 975 ( THIS ISSU WAS NOT RAIS D ON R VI W) .

The referee ordered payme t of compe satio for temporary

TOTAL DISABILITY FROM JANUARY 2 , 1 97 5 THROUGH JULY 1 4 , 1 97 5 . TH FUND
ARGU S THIS WAS  RRON OUS B CAUS CLAIMANT WAS NOT IN AN AUTHORIZ D
PROGRAM OF VOCATIONAL R HABILITATION ON JANUARY 2 , 1 975 .

WCB ADMINISTRATIV ORD R 1 -1 976 ,  FF CTIV MARCH 2 9 , 1 976 ,
PROVID S THAT T MPORARY TOTAL DISABILITY COMP NSATION B GINS WH N
CLAIMANT IS  NROLL D IN VOCATIONAL R HABILITATION. HOW V R, AT TH 
TIM OF TH H ARING, D C MB R 9 , 1 9 75 , TH GOV RNING RUL S R GARDING
VOCATIONAL R HABILITATION, W R S T FORTH IN WCB ADMINISTRATIV ORD R
4 1 975 , AND ALLOW D TH PAYM NT OF T MPORARY TOTAL DISABILITY COM
P NSATION AT TH DISCR TION OF TH R F R  .

For the  bove re sons, the bo rd,  fter de novo review, concurs
WITH TH FINDINGS AND CONCLUSIONS OF TH R F R  AND AFFIRMS HIS ORD R.

ORDER
The order of the referee, d ted December 3 i , 197 , is  ffirmed.
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CLAIM NO. YC 162135 

BILLY R. MC KINNEY, CLAIMANT 
DEPT 0 OF JUSTICE, DEFENSE ATTY• 
OWN MOTION DETERMINATION 

JUNE 22, 1976 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 19 1 1968 
WHEN HE STRAINED HIS BACK LIFTING TIMBER ON THE GREENCHAIN 0 HIS CLAIM 
INITIALLY WAS CLOSED BY A DETERMINATION ORDER MAILED MAY 9 1 1969 
WHICH GRANTED COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY. 
CLAIMANT'S AGGRAVATION RIGHTS EXP! RED ON MAY 10 1 1974 • BETWEEN MAY 
9 1 1969 AND FEBRUARY 28 1 1974 THE CLAIMANT HAS RECEIVED AWARDS WHICH 
TOTALED 1 6 0 DEGREES FOR 5 0 PER CENT UNSCHEDULED LOW BACK DISAB ILITY0 

THE CLAIM WAS VOLUNTARILY REOPENED BY THE STATE ACCIDENT IN
SURANCE FUND AND A REPAIR OF A PSEUDOARTHORSIS WAS PERFORMED BY DR 0 

GRIPEKOVEN ON MAY 2 9, 197 5 • 

Ct..AIMANT WAS SEEN AT THE DISABILITY PREVENTION DIVISION ON 
FEBRUARY 1 2, 1 976 WITH CONTINUED LOW BACK COMPLAINTS AND INCREASING 
PROB LE MS WITH HIS LEFT LEG 0 CLAIMANT HAS A 4 TH GRADE EDUCATION AND 
HE WAS FOUND TO BE MARGINALLY LITERATE• 

ON APRIL 16, 1976 DR 0 GRIPEKOVEN DISCHARGED CLAIMANT AS BEING 
MEDICALLY STATIONARY WITH MODERATE TO SEVERE DISABILITY DUE TO CON
TINUED BACK AND LEG DISCOMFORT - HE STATED CLAIMANT SHOULD BE EM
PLOYED AT WORK INVOLVING NO REPETITIVE LIFTING OVER 3 0 POUNDS 0 ON 
APRIL 2 0 1 197 6 1 DR 0 STEELE I AFTER EXAMINING CLAIMANT, CONCURRED WITH 
DR• GRIPEKOVEN 0 

THE FUND REQUESTED A DETERMINATION, PURSUANT TO ORS 656.278 • 
ON APRIL 28 • 1 976 0 EVALUATION DIVISION OF THE BOARD WAS OF THE OPINION 
THAT CLAIMANT HAD BEEN ADEQUATELY COMPENSATED FOR HIS LOSS OF WAGE 
EARNING CAPACITY BY THE PREVIOUS AWARDS TOTALLING 5 0 PER CENT OF THE 
MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED DISABILITY BUT THAT HE 
DID HAVE INCREASED IMPAIRMENT IN HIS RIGHT LEG0 IT RECOMMENDED THAT 
THE BOARD GRANT CLAIMANT AN AWARD EQUAL TO 3 7 • 5 DEGREES FOR 2 5 PER 
CENT LOSS OF THE RIGHT LEG AND COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY FROM MAY 28 1 1975 THROUGH APRIL 20 1 1976• 

ORDER 

CLAIMANT IS AWARDED COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
FROM MAY 28, 1975 THROUGH APRIL 20, 1976 AND 37.s DEGREES OF A MAXI
MUM 1 5 0 DEGREES FOR LOSS OF THE RIGHT LEG• THIS IS IN ADDITION T0 1 NOT 
IN LIEU OF 0 ALL PREVIOUS AWARDS RECEIVED BY CLAIMANT. 

WCB CASE NO. 72-1188 

HAROLD LACY, CLAIMANT 
ROLF OLSON, CLAIMANT'S ATTYo 
DEPT. OF JUSTICE 0 DEFENSE ATTY0 

REQUEST FOR REVIEW BY SAIF 

JUNE 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER ON REMAND WHICH FOUND CLAIMANT TO BE PERMANENTLY 
AND TOTALLY DISABLED FROM AND AFTER THE DATE OF HIS ORDER, JANUARY 14 1 

-2 3 3 -

 AIF CLAIM NO. YC 162135 JUNE 22, 1976

BILLY R. MCKINNEY, CLAIMANT
D PT. OF JUSTIC , D F NS ATTY.
OWN MOTION D T RMINATION

Cla mant suffered a compensable  njury on December 19, t 968

WH N H STRAIN D HIS BACK LIFTING TIMB R ON TH GR  NCHAIN. HIS CLAIM
INITIALLY WAS CLOS D BY A D T RMINATION ORD R MAIL D MAY 9 , 1969
WHICH GRANT D COMP NSATION FOR T MPORARY TOTAL DISABILITY ONLY.
CLAIMANT'S AGGRAVATION RIGHTS  XPIR D ON MAY 1 0 , 1 9 74 . B TW  N MAY
9 , 1 9 6 9 AND F BRUARY 2 8 , 1 974 TH CLAIMANT HAS R C IV D AWARDS WHICH
TOTAL D 160 D GR  S FOR 50 P R C NT UNSCH DUL D LOW BACK DISABILITY.

The claim was volu tarily reope ed by the state accide t IN
SURANC FUND AND A R PAIR OF A PS UDOARTHORSIS WAS P RFORM D BY DR.
GRIP KOV N ON MAY 2 9 , 1 975 .

Claima t was see at the disability preve tio divisio o 
F BRUARY 1 2 , 1 976 WITH CONTINU D LOW BACK COMPLAINTS AND INCR ASING
PROBL MS WITH HIS L FT L G. CLAIMANT HAS A 4 TH GRAD  DUCATION AND
H WAS FOUND TO B MARGINALLY LIT RAT .

On APRIL 1 6 , 1 9 76 DR. GRIP KOV N DISCHARG D CLAIMANT AS B ING
M DICALLY STATIONARY WITH MOD RAT TO S V R DISABILITY DU TO CON
TINU D BACK AND L G DISCOMFORT H STAT D CLAIMANT SHOULD B  M
PLOY D AT WORK INVOLVING NO R P TITIV LIFTING OV R 3 0 POUNDS. ON
APRIL 2 0 , 1 9 76 , DR. ST  L , AFT R  XAMINING CLAIMANT, CONCURR D WITH
DR. GRIP KOV N.

The FUND R QU ST D A D T RMINATION, PURSUANT TO ORS 6 5 6.2 78 ,
ON APRIL 2 8 , 1 97 6 .  VALUATION DIVISION OF TH BOARD WAS OF TH OPINION
THAT CLAIMANT HAD B  N AD QUAT LY COMP NSAT D FOR HIS LOSS OF WAG 
 ARNING CAPACITY BY TH PR VIOUS AWARDS TOTALLING 50 P R C NT OF TH 
MAXIMUM ALLOWABL BY STATUT FOR UNSCH DUL D DISABILITY BUT THAT H 
DID HAV INCR AS D IMPAIRM NT IN HIS RIGHT L G. IT R COMM ND D THAT
TH BOARD GRANT CLAIMANT AN AWARD  QUAL TO 3 7.5 D GR  S FOR 2 5 P R
C NT LOSS OF TH RIGHT L G AND COMP NSATION FOR T MPORARY TOTAL DIS
ABILITY FROM MAY 28, 1975 THROUGH APRIL 2 0 , 1 9 76 .

ORDER
Claima t is awarded compe satio for temporary total disability

FROM MAY 2 8 , 1 97 5 THROUGH APRIL 20, 1976 AND 37.5 D GR  S OF A MAXI
MUM 150 D GR  S FOR LOSS OF TH RIGHT L G. THIS IS IN ADDITION TO, NOT
IN LI U OF, ALL PR VIOUS AWARDS R C IV D BY CLAIMANT.

WCB CA E NO. 72-1188 JUNE 22, 1976

HAROLD LACY, CLAIMANT
ROLF OLSON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of the
referee s order o rema d which fou d claima t to be perma e tly
AND TOTALLY DISABL D FROM AND AFT R TH DAT OF HIS ORD R, JANUARY 14,

-2 3 3
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ANO DIRECTED THE FUND TO PAY CLAIMANT'S COUNSEL A R£ASONAl'JLE 
ATTORNEY FEE FIXED AT 2 SO DOLLARS• 

ON JULY 1 2 t 197 4 AN OPINION AND ORDER WAS ENTERED BY REFEREE 
JOHN Fe DRAKE, WHICH DIRECTED THE FUND TO PAV CLAIMANT COMPENSATION 
OF PERMANENT TOTAL DISABILITY FROM AND AFTER SEPTEMBER 2 7 • 1972 
(THE DATE OF DRe RENNEBOHM" S FIRST EVALUATION) ANO ALLOWING ANY PER
MANENT PARTIAL DISABILITY COMPENSATION PAID SUBSEQUENT TO THAT DATE, 
TO BE USED AS AN OFFSET ANO FURTHER AWARDED CLAIMANT 2 5 PER CENT OF 
THE INCREASED COMPENSATION PAYABLE- FROM CLAIMA!'IT" S COMPENSATION AS 
PAID BUT NOT TO EXCEED 1 SO O DOLLARS. THE ORDER WAS AFFIRMED BY THE 
BOARD ON DECEMBER 30, 1974, BUT THE CIRCUIT COURT OF MARION COUNTY 
REMANDED THE CASE TO REFEREE DRAKE FOR HIS FURTHER CONSIDERATION• 
AFTER TAKING THE DEPOSITION OF DRe JOHN A. RENNEBOHM 1 AND TO ENTER A 
NEW OPINION AND ORDER BASED UPON THAT_ ADDITIONAL EVIDENCE• 

0N OCTOBER 6 1 1 97 S, FOLLOWING THE SUBMISSION OF DR• RENNEBOHM' S 
DEPOSITION, CLAIMANT'S COUNSEL MOVED THE MATTER BE SET DOWN FOR A 
NEW HEARING TO PERMIT CLAIMANT TO PRESENT ADDITIONAL EVIDENCE• REF
EREE DRAKE DENIED THE MOTION, STATING TAE CASE HAD BEEN REMANDED TO 
HIM SOLELY FOR THE CONSIDERATION OF DR. RENNEBOHM" S TESTIMONY. 

IT WOULD SERVE LITTLE PURPOSE, AT THIS TIMEe TO REITERATE THE 
FINDINGS AND CONCLUSIONS EXPRESSED BY REFEREE DR.AKE IN HIS OPINION AND 
ORDER ENTERED ON JULY 1 2, 1974 ( EXHIBIT A)• SUFFICE IT TO SAY THAT THE 
REFEREE, AFTER CONSIDERING DR• RENNEBOHM' S DEPOSITION, TOGETHER WITH 
THE EVIDENCE PREVIOUSLY SUBMITTED, IS STILL OF THE OPINION THAT CLAIM~ 
ANT IS PERMANENTLY AND TOTALLY DISABLED• 

THE REFEREE, AFTER READING DR. RENNEBOHM' S DEPOSITI.ON 1 IN ITS 
ENTIRETY• FELT IT WAS CLEAR THAT DR• RENNEBOHM DID NOT BELIEVE THAT 
PSYCHOTHERAPY WOULD BE OF ANY MATERIAL BENEFIT IN RE.DUCING CLAIMANT" S 
DISABILITY - THAT THE PSYCHOPATHOLOGICAL DISABILITY WAS RELATED TO 
THE INJURY - THE DECISiON NOT TO PROCEED WITH PSYCHOTHERAPY WAS A 
JOINT DECISION MADE BY THE CLAIMANT AND HIM AND CLAIMANT'S RELUCTANCE 
TO UNDERGO THIS KIND OF TREATMENT WAS LARGELY THE RESULT OF PSYCHO
PATHOLOGICAL DISABILITY. 

THE REFEREE CONCLUDED THAT IF A DISABLING PSYCHOPATHOLOGY WAS 
THE RESULT OF AN INDUSTRIAL INJURY THE EFFECTS OF THE PSYCHOLOGICAL 
DISABILITY WERE COMPENSABLE• IF THE RELUCTANCE TO OBTAIN PSYCHO
THERAPY FOR MITIGATION OF AN ILLNESS RESULTS FROM THE PSYCHOPATHOLOGY 
ITSELFe AND TO THE DEGREE THAT THE CLAIMANT IS ACTUALLY DETERRED FROM 
SEEKING PSYCHOTHERAPY, THEN THE FAILURE TO OBTAIN SUCH TREATMENT 
CANNOT BE CATEGORIZED AS 'LACK OF MOTIVATION' BUT RATHER AS A PRODUCT 
OF THE ILLNESS ITSELF, FALLING OUTSIDE OF THE AREA OF THE CLAIMANT'S 
CONSCIOUS CONTROL• 

THE BOARD• ON DE NOVO REVIEW, FEELS THAT THE REFEREE HAS EX
PLORED AT GREAT DEPTH THE FACTUAL SITUATION IN BOTH HIS OPINION AND 
ORDER DATED JULY 12e 1974 AND HIS ORDER ON REMAND DATED JANUARY 14 1 
197 6 AND IT AGREES WITH THE .FINDINGS AND CONCLUSIONS REACHED BY THE 
REFEREE• 

CLAIMANT, IN HIS BRIEF, REQUESTS THE BOARD TO INCREASE THE AT
TORNEY FEE ALLOWED BY THE REFEREE IN HIS ORDER DATED JANUARY 14 1 1976 • 
THE BOARD FEELS THAT THE FEE AWARDED IS SUFFICIENT - CLAIMANT" S COUN
SEL ALREADY HAD BEEN AWARDED BY THE EARLIER ORDER, 2 S PER CENT OF THE 
INCREASED COMPENSATION EQUAL TO ·150 0 DOLLAR Se 

W1TH RESPECT TO THE REIMBURSEMENT OF THE COST OF OBTAINING A 
COPY OF DRe RENNE BOHM' S DEPOSITION, WHICH WAS 1 8 DOLLARS, THE BOARD 
FEELS THAT THE FUND SHOULD REIMBURSE CLAIMANT FOR THAT SUM• 
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1 97 6 , AND DIRECTED THE FUND TO PAY CLAIMANT S COUNSEL A REASONABLE
ATTORNEY FEE FIXED AT 2  0 DOLLARS,

On JULY 1 2 , 1 97 4 AN OPINION AND ORDER WAS ENTERED BY REFEREE
JOHN F, DRAKE, WHICH DIRECTED THE FUND TO PAY CLAIMANT COMPENSATION
OF PERMANENT TOTAL DISABILITY FROM AND AFTER SEPTEMBER 2 7 , 1 972
(THE DATE OF DR, RENNEBOHM s FIRST EVALUATION) AND ALLOWING ANY PER
MANENT PARTIAL DISABILITY COMPENSATION PAID SUBSEQUENT TO THAT DATE,
TO BE USED AS AN OFFSET AND FURTHER AWARDED CLAIMANT 2  PER CENT OF
THE INCREASED COMPENSATION PAYABLE FROM CLAIMANT S COMPENSATION AS
PAID BUT NOT TO EXCEED 1  0 0 DOLLARS, THE ORDER WAS AFFIRMED BY THE
BOARD ON DECEMBER 30, 1974, BUT THE CIRCUIT COURT OF MARION COUNTY
REMANDED THE CASE TO REFEREE DRAKE FOR HIS FURTHER CONSIDERATION,
AFTER TAKING THE DEPOSITION OF DR, JOHN A. RENNEBOHM, AND TO ENTER A
NEW OPINION AND ORDER BASED UPON THAT ADDITIONAL EVIDENCE,

On OCTOBER 6 , 1 97  , FOLLOWING THE SUBMISSION OF DR, RENNEBOHM* S
DEPOSITION, CLAIMANT S COUNSEL MOVED THE MATTER BE SET DOWN FOR A
NEW HEARING TO PERMIT CLAIMANT TO PRESENT ADDITIONAL EVIDENCE, REF
EREE DRAKE DENIED THE MOTION, STATING THE CASE HAD BEEN REMANDED TO
HIM SOLELY FOR THE CONSIDERATION OF DR, RENNEBOHM1 S TESTIMONY.

It WOULD SERVE LITTLE PURPOSE, AT THIS TIME, TO REITERATE THE
FINDINGS AND CONCLUSIONS EXPRESSED BY REFEREE DRAKE IN HIS OPINION AND
ORDER ENTERED ON JULY 12, 1974 (EXHIBIT A), SUFFICE IT TO SAY THAT THE
REFEREE, AFTER CONSIDERING DR. RENNEBOHM S DEPOSITION, TOGETHER WITH
THE EVIDENCE PREVIOUSLY SUBMITTED, IS STILL OF THE OPINION THAT CLAIM
ANT IS PERMANENTLY AND TOTALLY DISABLED.

The REFEREE, AFTER READING DR. RENNEBOHM S DEPOSITION, IN ITS
ENTIRETY, FELT IT WAS CLEAR THAT DR, RENNEBOHM DID NOT BELIEVE THAT
PSYCHOTHERAPY WOULD BE OF ANY MATERIAL BENEFIT IN REDUCING CLAIMANT S
DISABILITY THAT THE PSYCHOPATHOLOGICAL DISABILITY WAS RELATED TO
THE INJURY THE DECISION NOT TO PROCEED WITH PSYCHOTHERAPY WAS A
JOINT DECISION MADE BY THE CLAIMANT AND HIM AND CLAIMANT S RELUCTANCE
TO UNDERGO THIS KIND OF TREATMENT WAS LARGELY THE RESULT OF PSYCHO-
PATHOLOGICAL DISABILITY.

The referee co cluded that if a disabli g psychopathology was

THE RESULT OF AN INDUSTRIAL INJURY THE EFFECTS OF THE PSYCHOLOGICAL
DISABILITY WERE COMPENSABLE. IF THE RELUCTANCE TO OBTAIN PSYCHO
THERAPY FOR MITIGATION OF AN ILLNESS RESULTS FROM THE PSYCHOPATHOLOGY
ITSELF, AND TO THE DEGREE THAT THE CLAIMANT IS ACTUALLY DETERRED FROM
SEEKING PSYCHOTHERAPY, THEN THE FAILURE TO OBTAIN SUCH TREATMENT
CANNOT BE CATEGORIZED AS LACK OF MOTIVATION* BUT RATHER AS A PRODUCT
OF THE ILLNESS ITSELF, FALLING OUTSIDE OF THE AREA OF THE CLAIMANT S
CONSCIOUS CONTROL.

The BOARD, ON DE NOVO REVIEW, FEELS THAT THE REFEREE HAS EX
PLORED AT GREAT DEPTH THE FACTUAL SITUATION IN BOTH HIS OPINION AND
ORDER DATED JULY 1 2 , 1 9 74 AND HIS ORDER ON REMAND DATED JANUARY 14,
1 9 76 AND IT AGREES WITH THE FINDINGS AND CONCLUSIONS REACHED BY THE
REFEREE.

Cl im nt, in his brief, requests the bo rd to incre se the  t
torney FEE ALLOWED BY THE REFEREE IN HIS ORDER DATED JANUARY 1 4 , 1 976 .
THE BOARD FEELS THAT THE FEE AWARDED IS SUFFICIENT CLAIMANT S COUN
SEL ALREADY HAD BEEN AWARDED BY THE EARLIER ORDER, 2  PER CENT OF THE
INCREASED COMPENSATION EQUAL TO 1  00 DOLLARS.

With respect to the reimbursement of the cost of obt ining  
COPY OF DR. R NN BOHM s D POSITION, WHICH WAS 18 DOLLARS, TH BOARD
F  LS THAT TH FUND SHOULD R IMBURS CLAIMANT FOR THAT SUM,
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THE ORDER OF THE REFEREE, DATED JANUARY 14 0 1975 1 rs AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 350 
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

WCB CASE NO. 

WCB CASE NO. 

75-1450 
75-1975 

ROLLAN C. HILLS~ CLAIMANT 
MICHAEL JOHNSON, CLAIMANT'S ATTY. 

JAMES HUEGLl 1 EMPLOYER'S ATTY 0 

RICHARD LANG 0 DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

J LINE 22, 

REVIEWED BY BOARD MEMBERS WILSON AND M00RE 0 

1976 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH APPROVED THE DENIAL OF CLAIMANT'S CLAIM FOR AGGRAVATION AND 

ALSO THE DENIAL OF CLAIMANT'S CLAIM FOR AN ALLEGED INJURY SUFFERED 

ON JANUARY 1 4 , 1 9 7 5 • 

CLAIMANT HAD SUSTAINED A COMPENSABLE LOW BACK INJURY ON APRIL 

2 1 1 1972 WHILE EM PLOYED BY BOISE CASCADE 0 THE CLAIM WAS CLOSED BY 

DETERMINATION ORDER MAILED MARCH 8 1 1974 AWARDING CLAIMANT 32 DEGREES 

FOR 1 0 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

ON JANUARY 14 1 1974 CLAIMANT, WHILE EMPLOYED BY TERRY INDUS

TRIES, ALLEGEDLY SUFFERED AN INJURY TO HIS RIGHT HIP AND LEG 0 

AT THE TIME OF THE HEARING CLAIMANT WAS SUFFERING FROM A DISC 

HERNIATION• ON MARCH 5 1 1 975 BOISE CASCADE HAD DENIED RESPONSIBILITY 

FOR CLAIMANT'S CONDITION AND 1 ON MAY 15 1 197 5, TERRY INDUSTRIES HAD 

DENIED RESPONSIBILITY FOR THE ALLEGED INJURY OF JANUARY 14 1 197 5 • 

AFTER THE CLAIMANT RECOVERED FROM HIS 197 2 INJURY HE WORKED 
UNTIL AUGUST, 1 974 FIXING LAWNMOWERS, TRACTORS, DOING 'LUBE' JOBS, 

OVERHAULING MOTORS AND PERFORMING TUNEUPS 0 DURING THIS PERIOD CLAIM

ANT DID NOT MISS ANY TIME FROM WORK AND WAS ABLE TO OPERATE A SNOW

MOBILE, GO BOWLING, HUNT AND RUN HIS RANCH WHICH INVOLVED HAVING, 

GIVING CATTLE NECESSARY SHOTS AND TENDING TO WINTER FEEDING 0 CLAIM

ANT TESTIFIED THAT DURING THIS ENTIRE PERIOD AND UP TO THE TIME OF HIS 

ALLEGED INJURY AT TERRY INDUSTRIES HE HAD HAD NO BACK PROBLEMS BUT 

FOLLOWING THAT INCIDENT HE WAS UNABLE TO PERFORM ANY OF THE FOREGOING 

ACTIVITIES 0 

THE REFEREE FOUND EVIDENCE THAT CLAIMANT HAD HAD BACK PAIN FOR 

TWO OR THREE MONTHS PRIOR TO THE 1975 INCIDENT, ALTHOUGH CLAIMANT 

ATTRIBUTED HIS BACK PAINS TO SNOWMOBILING AND SHOVELING SNOW 0 CLAIM

ANT'S WIFE TESTIFIED THAT SHE WAS AWARE OF CLAIMANT'S BACK PRIOR TO 
THE JANUARY, 1 975 INCIDENT, AS DID CLAIMANT'S FATHER. THE EVIDENCE 
INDIC.ATES THAT CLAIMANT STATED ·oN HIS APPLICATION FORM TO TERRY INDUS
TRIES THAT HE HAD HAD NO PREVIOUS BACK PROBLEMS• . 

THE REFEREE FOUND THAT CLAIMANT'S EXPLANATION OF THESE INCON
SI.STENClES WERE NOT WORTHY OF BELIEF• HE FOUND CLAIMANT'S TESTIJVIONY 
WAS NOT CREDIBLE - THE MEDICAL REPORTS WHICH WERE RECEIVED IN EVI-
DENCE WERE BASED UPON FALSE HISTORY RELATED BY CLAIMANT AND 1 THEREFORE, 

WERE VALUELESS• 
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ORDER
The order of the referee, dated Ja uary u, 1975, is affirmed.

Claima t's cou sel is awarded, as a reaso able attor ey fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF 3 50
DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND,

WCB CA E NO. 75-1450 JUNE 22, 1976
WCB CA E NO. 75-1975

ROLLAN C. HILL , CLAIMANT
MICHA L JOHNSON, CLAIMANT'S ATTY.
JAM S HU GLI,  MPLOY R'S ATTY.
RICHARD LANG, D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

The CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE S ORDER
WHICH APPROVED THE DENIAL OF CLAIMANT S CLAIM FOR AGGRAVATION AND
ALSO THE DENIAL OF CLAIMANT'S CLAIM FOR AN ALLEGED INJURY SUFFERED
ON JANUARY 1 4 , 1 97  .

Claima t had sustai ed a compe sable low back i jury o april

21 , 1 972 WHIL  MPLOY D BY BOIS CASCAD . TH CLAIM WAS CLOS D BY
D T RMINATION ORD R MAIL D MARCH 8 , 1 97 4 AWARDING CLAIMANT 32 D GR  S
FOR 10 P R C NT UNSCH DUL D LOW BACK DISABILITY.

On JANUARY 1 4 , 1 9 74 CLAIMANT, WHIL  MPLOY D BY T RRY INDUS

TRI S, ALL G DLY SUFF R D AN INJURY TO HIS RIGHT HIP AND L G.

At TH TIM OF TH H ARING CLAIMANT WAS SUFF RING FROM A DISC
H RNIATION. ON MARCH 5 , 1 975 BOIS CASCAD HAD D NI D R SPONSIBILITY
FOR CLAIMANT S CONDITION AND, ON MAY 1 5 , 1 9 75 , T RRY INDUSTRI S HAD
D NI D R SPONSIBILITY FOR TH ALL G D INJURY OF JANUARY 1 4 , 1 97 5 ,

After the claima t recovered from his 1972 i jury he worked
UNTIL AUGUST, 1 974 FIXING LAWNMOW RS, TRACTORS, DOING LUB JOBS,
OV RHAULING MOTORS AND P RFORMING TUN UPS. DURING THIS P RIOD CLAIM
ANT DID NOT MISS ANY TIM FROM WORK AND WAS ABL TO OP RAT A SNOW
MOBIL , GO BOWLING, HUNT AND RUN HIS RANCH WHICH INVOLV D HAYING,
GIVING CATTL N C SSARY SHOTS AND T NDING TO WINT R F  DING. CLAIM
ANT T STIFI D THAT DURING THIS  NTIR P RIOD AND UP TO TH TIM OF HIS
ALL G D INJURY AT T RRY INDUSTRI S H HAD HAD NO BACK PROBL MS BUT
FOLLOWING THAT INCID NT H WAS UNABL TO P RFORM ANY OF TH FOR GOING
ACTIVITI S.

The referee fou d evide ce that claima t had had back pai for

TWO OR THR  MONTHS PRIOR TO TH 1 9 75 INCID NT, ALTHOUGH CLAIMANT
ATTRIBUT D HIS BACK PAINS TO SNOWMOBIL1NG AND SHOV LING SNOW. CLAIM
ANT S WIF T STIFI D THAT SH WAS AWAR OF CLAIMANT S BACK PRIOR TO
TH JANUARY, 1 9 75 INCID NT, AS DID CLAIMANT S FATH R. TH  VID NC 
INDICAT S THAT CLAIMANT STAT D ON HIS APPLICATION FORM TO T RRY INDUS
TRI S THAT H HAD HAD NO PR VIOUS BACK PROBL MS.t

The referee fou d that claima t’s expla atio of these i co 
s stenc es W R NOT WORTHY OF B LI F. H FOUND CLAIMANT S T STIMONY
WAS NOT CR DIBL TH M DICAL R PORTS WHICH W R R C IV D IN  VI
D NC W R BAS D UPON FALS HISTORY R LAT D BY CLAIMANT AND, TH R FOR ,
W R VALU L SS.
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REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO SUSTAIN HIS 

BURDEN OF PROVING AN AGGRAVATION OF HIS t 972 INJURY AND HE HAD ALSO 

FAILED TO PROVE THAT HE HAD SUFFERED A NEW COMPENSABLE INJURY ON 
JANUARY 1 4 , 1 9 7 5 • 

THE BOARD 1 ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE, DATED NOVEMBER 6, 1975 1 IS AFFIRMED. 

WCB CASE NO. 75-4145 

WARREN COLLINS, CLAIMANT 
DYE AND OLSON, CLAIMANT• S ATTYSe 
R 0 KENNEY ROBERTS, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 

ORDER WHICH DIRECTED THE EMPLOYER TO PAV CLAIMANT THE SUM EQUAL TO 

t O PER CENT OF THE COMPENSATION DUE TO HIM FROM THE INDUSTRIAL INJURY 

OF SEPTEMBER 7 1 _1975 1 AS OF OCTOBER 7 1 1975 1 PURSUANT TO ORS 656.268(8) 

AND 1 IN ADDITION, TO PAY HIS ATTORNEY THE SUM OF 5 0 DOLLARS AS ATTOR

NEY FEE PURSUANT TO ORS 6 5 6 • 3 8 Z ( 1 ) 1 CONTEND! NG THAT NEITHER THE 

AMOUNT OF THE PENALTY NOR THE ATTORNEY FEE WAS ADEQUATE 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 7, 197 5 • 

AFTER WORKING THE BALANCE OF THE DAV, HE DETERMINED THE FOLLOWING 

MORNING THAT MEDICAL ATTENTION WAS NECESSARY AND MADE AN APPOINT

MENT TO SEE HIS PHYSICIAN• AT THAT TIME, HE WENT TO THE EMPLOYER'S 

OFFICE AND COMPLETED AN INJURY FORM WHICH HE TESTIFIED WAS NOT A FORM 

801 BUT SOME TYPE OF A COMPANY REPORT FORM CONSISTING OF TWO PAGES 0 

HE WAS ASSISTED IN COMPLETING THIS FORM BY HIS SUPERVISOR 0 CLAIMANT 

WAS OFF WORK UNTIL SEPTEMBER 17 1 197 5 • 

SHORTLY AFTER THE ACCIDENT CLAIMANT RECEIVED PAGE 5 OF THE FORM 

801 WHICH INDICATED THAT THE EM PLOVER HAD, IN FACT, MADE UP AN 8 0 1 

AND SUBMITTED IT TO THE CARRIER 0 ON OCTOBER 2 1 1975 1 CLAIMANT RE

CEIVED PAGE 3 OF THE 801, SECTION 3 3 THEREOF INDICATED THAT THE CLAIM 

HAD BEEN ·ACCEPTED AS A 'NON-DISABLING INJURY'• THIS PORTION OF THE 

FORM WAS DATED SEPTEMBER 18, 1975 AND CLAIMANT STATED HE IMMEDIATELY 

TOOK THIS FORM TO HIS ATTORNEY BECAUSE HE FELT THAT HIS CLAIM WAS 

DISABLING AND HE WAS CONCERNED ABOUT HIS RIGHTS• 

CLAIMANT'S ATTORNEY FILED A REQUEST FOR HEARING ON OCTOBER 3, 

t 9 7 S • ON OCTOBER 6, 197 5 THE CARRIER MAILED ITS LOSS DRAFT TO CLAIM-

. ANT FOR COMPENSATION DUE HIM FOR THE TIME L05lS OF HJS INJURV0 THE 

FORM 8 02 SUBMITTED TO THE BOARD ON THAT DATE ALLEGED THAT THE CARRIER 

FIRST BECAME AWARE OF TIME LOSS WHEN IT RECEIVED THE PHYSICIAN'S INI

TIAL REPORT (FORM 827) FROM DR• HOWARD• THE CARRIER, AFTER RECEIPT 

OF THE NOTICE OF HEARING, ADMITTED THE FACTS AND REQUESTED THE MATTER 

BE AJUDICATED WITHOUT NECESSITY OF A FORMAL HEARING- HOWEVER, CLAIM

ANT'S COUNSEL WOULD NOT WAIVE HIS RIGHT TO A HEARING AND THE HEARING 

WAS HELD ON DECEMBER 12 1 1975• 

REFEREE FOUND LITTLE DISPUTE, IF ANY, ON THE ISSUE OF THE CARRIER 

BEING GUILTY OF DELAY IN PROCESSING THE CLAIM AND FORWARDING LOSS 

-236-

The referee concluded th t cl im nt h d f iled to sust in his
BURDEN OF PROVING AN AGGRAVATION OF HIS 1 972 INJURY AND HE HAD ALSO
FAILED TO PROVE THAT HE HAD SUFFERED A NEW COMPENSABLE INJURY ON
JANUARY 1 4 , 1 9 7  .

The BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE.

ORDER
The order of the referee, d ted November 6, 197 , is  ffirmed.

WCB CA E NO. 75-4145 JUNE 22, 1976

WARREN COLLIN , CLAIMANT
DYE AND OLSON, CLAIMANT'S ATTYS.
R. KENNEY ROBERTS, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

The CLAIMANT R QU STS R VI W BY TH BOARD OF TH R F R  'S
ORD R WHICH DIR CT D TH  MPLOY R TO PAY CLAIMANT TH SUM  QUAL TO
10 P R C NT OF TH COMP NSATION DU TO HIM FROM TH INDUSTRIAL INJURY
OF S PT MB R 7 , 1 9 7 5 , AS OF OCTOB R 7, 1975, PURSUANT TO ORS 656.268 (8)
AND, IN ADDITION, TO PAY HIS ATTORN Y TH SUM OF 5 0 DOLLARS AS ATTOR
N Y F  PURSUANT TO ORS 656.382 (1 ), CONT NDING THAT N ITH R TH 
AMOUNT OF TH P NALTY NOR TH ATTORN Y F  WAS AD QUAT .

Claima t suffered a compe sable i jury o September 7 , 1975,
AFT R WORKING TH BALANC OF TH DAY, H D T RMIN D TH FOLLOWING
MORNING THAT M DICAL ATT NTION WAS N C SSARY AND MAD AN APPOINT
M NT TO S  HIS PHYSICIAN. AT THAT TIM , H W NT TO TH  MPLOY R1 S
OFFIC AND COMPL T D AN INJURY FORM WHICH H T STIFI D WAS NOT A FORM
80 1 BUT SOM TYP OF A COMPANY R PORT FORM CONSISTING OF TWO PAG S.
H WAS ASSIST D IN COMPL TING THIS FORM BY HIS SUP RVISOR. CLAIMANT
WAS OFF WORK UNTIL S PT MB R 1 7 , 1 9 7 5 .

Shortly after the accide t claima t received page s of the form

801 WHICH INDICAT D THAT TH  MPLOY R HAD, IN FACT, MAD UP AN 801
AND SUBMITT D IT TO TH CARRI R. ON OCTOB R 2 , 1 9 7 5 , CLAI MANT R 
C IV D PAG 3 OF TH 801 , S CTION 33 TH R OF INDICAT D THAT TH CLAIM
HAD B  N ACC PT D AS A * NON DISABL1NG INJURY1. THIS PORTION OF TH 
FORM WAS DAT D S PT MB R 1 8 , 1 97 5 AND CLAIMANT STAT D H IMM DIAT LY
TOOK THIS FORM TO HIS ATTORN Y B CAUS H F LT THAT HIS CLAIM WAS
DISABLING AND H WAS CONC RN D ABOUT HIS RIGHTS.

Claima t's attor ey filed a request for heari g o October 3,
1 9 7 5 . ON OCTOB R 6, 1975 TH CARRI R MAIL D ITS LOSS DRAFT TO CLAI M-
ANT FOR COMP NSATION DU HIM FOR TH TIM LOSS OF HIS INJURY. TH 
FORM 8 02 SUBMITT D TO TH BOARD ON THAT DAT ALL G D THAT TH CARRI R
FIRST B CAM AWAR OF TIM LOSS WH N IT R C IV D TH PHYSICIAN' S INI
TIAL R PORT (FORM 82 7 ) FROM DR. HOWARD. TH CARRI R, AFT R R C IPT
OF TH NOTIC OF H ARING, ADMITT D TH FACTS AND R QU ST D TH MATT R
B AJUDICAT O WITHOUT N C SSITY OF A FORMAL H ARING HOW V R, CLAIM
ANT* S COUNS L WOULD NOT WAIV HIS RIGHT TO A H ARING AND TH H ARING
WAS H LD ON D C MB R 1 2 , 1 97 5 .

Referee fou d little dispute, if a y, o the issue of the carrier

B ING GUILTY OF D LAY IN PROC SSING TH CLAIM AND FORWARDING LOSS
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TO CLAIMANT 0 THE CARRIER ALLEGES IT WAS UNAWARE OF ANY TIME 

LOSS, BELIEVED CLAIMANT HAD SUFFERED A NON-DISABLING INJURY, HOWEVER, 

THE FORM 801 9 SECTION 4 2 1 INDICATES THAT CLAIMANT D16 NOT RETURN_ TO 

HIS NEXT SCHEDULED SHIFT AFTER THE ACCIDENT AND 1 THEREFORE, THE EM

PLOYER WAS AWARE OF TIME LOSS INVOLVED AND WAS BOUND BY SUCH KNOW

LEDGE. 

THE REFEREE FOUND THAT SUCH ERRORS ARE TO BE EXPECTED IN ANV: 
SYSTEM WHICH INVOLVES PAPER WORK HANDLED BY NUMEROUS INDIVIDUALS 

AND IN GREAT QUANTITY - THAT THE PURPOSE OF ORS 656.262 (8) WAS SIMPLY 

TO INSURE THAT EMPLOYERS AND CARRIERS WILL USE EVERY EFFORT TO HOLD 

DOWN SUCH ERRORS AND ENCOURAGE THEM NOT TO BECOME CARELESS INT.HEIR 

PROCEDURES. 

THE REFEREE CONCLUDED THAT IN THIS CASE THERE WAS NO EVIDENCE 

THAT CLAIMANT CALLED OR ATTEMPTED TO CALL THE CARRIER AFTER HE RE

CEIVED PAGE 3 OF THE FORM 801 WHICH INDICATED THAT HIS CLAIM WAS BEING 

TREATED AS' NON-DISABLING' 0 HE FELT'THAT IT WAS THE DUTY OF THE 

CLAIMANT TO CALL TO THE CARRIER'S ATTENTION THE FACT THAT A MISTAKE 

HAD BEEN MADE• HE FURTHER FOUND THAT WHEN THE ERROR WAS DISCOVERED 

BY THE CARRIER IT WAS QUICKLY CORRECTED 0 

ON THE BASIS OF THE EVIDENCE SUBMITTED, THE REFEREE CONCLUDED 
THAT THE CARRIER WAS GUILTY OF MISHANDLING THE CLAIM BUT THAT THIS 

ERROR WAS QUICKLY RECTIFIED WHEN DISCOVERED• THE REQUEST FOR HEAR

ING IN THIS CASE WAS AN UNNECESSARY ACTION, THERE WAS NO EFFORT MADE 

BY THE CARRIER TO RESIST THE CLAIM AND THE LETTER FROM THE COUNSEL 

FOR THE CARRIER, DATED DECEMBER 9 1 t 9 7 5, INDICATED A WILLINGNESS ON 

THE PART OF THE CARRIER TO ACCEPT ANY PENALTIES ASSESSED BY THE BOARD 

FOR ITS DELAY IN MISHANDLING 0 

THE REFEREE CONCLUDED THAT NOTHING HAD BEEN ADDED BY THE TESTI
MONY TAKEN AT THE HEARING, THEREFORE, HE ASSESSED A PENALTY OF 1 0 

PER CE NT OF THE COMPENSATION DUE CLAIMANT AS OF OCTOBER 7 1 1 9 7 5 AND 

AWARDED A MINIMAL ATTORNEY FEE TO COVER CLAIMANT'S FIRST VISIT TO HIS 

ATTORNEY AND A REASONABLE ALLOWANCE FOR THE ESTIMATED TIME THE ATTOR

NEY SHOULD ( UNDERSCORED) HAVE SPENT CONTACTING THE COMPANY AND WORK

ING OUT A CONCLUSION TO THIS EXTREMELY MINOR MATTER WITHOUT THE NECES

SITY OF A FORMAL HEARING. 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE. THIS 

CASE IS AN EXCELLENT EXAMPLE OF A MOUNTAIN MANUFACTURED FROM A 

MOLEHILL 0 THERE IS SOME QUESTION AS TO WHETHER ANY PENALTY OR AT
TORNEY FEE IS JUSTIFIED, HOWEVER, BECAUSE THE SUMS INVOLVED ARE SUCH 

LITTLE CONSEQUENCE THE BOARD WILL NOT DISTURB THE ORDER OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE I DATED JANUARY 5 1 1976 1 IS AFFI RMEDe 

WCB CASE NO. 74-1930 

JEAN CHISHOLM, CLAIMANT 
JACK OFELT 1 CLAIMANT'S ATTY. 

DEPT• OF JUSTICE, DEFENSE ATTY• 
ORDER 

JUNE 22, 1976 

THE BOARD ENTERED AN ORDER ON REVIEW _ON OCTOBER 21 1 1975 WHICH 

WAS APPEALED TO THE CIRCUIT COURT FOR CLAC_KAMAS COUNTY WHICH, ON 

MARCH 15 1 197 6 1 REVERSED AND RE MAND ED THE MATTER TO THE BOARD WITH 

DIRECTIONS TO REVIEW THE REFEREE'S OPINION AND ORDE~. 

-2 3 7 -

DRAFT TO CLAIMANT. TH CARRI R ALL G S IT WAS UNAWAR OF ANY TIM 
LOSS, B LI V D CLAIMANT HAD SUFF R D A NON-DISABLING INJURY, HOW V R,
TH FORM 801 , S CTION 42, INDICAT S THAT CLAIMANT DID NOT R TURN TO
HIS N XT SCH DUL D SHIFT AFT R TH ACCID NT AND, TH R FOR , TH  M
PLOY R WAS AWAR OF TIM LOSS INVOLV D AND WAS BOUND BY SUCH KNOW
L DG .

The R F R  FOUND THAT SUCH  RRORS AR TO B  XP CT D IN ANY

SYST M WHICH INVOLV S PAP R WORK HANDL D BY NUM ROUS INDIVIDUALS
AND IN GR AT QUANTITY THAT TH PURPOS OF ORS 656.262 (8) WAS SI M PLY
TO INSUR THAT  MPLOY RS AND CARRI RS WILL US  V RY  FFORT TO HOLD
DOWN SUCH  RRORS AND  NCOURAG TH M NOT TO B COM CAR L SS IN TH IR
PROC DUR S.

The referee co cluded that i this case there was  o evide ce

THAT CLAIMANT CALL D OR ATT MPT D TO CALL TH CARRI R AFT R H R 
C IV D PAG 3 OF TH FORM 801 WHICH INDICAT D THAT HIS CLAIM WAS B ING
TR AT D AS 'NON-DISABLING1, H F LT'THAT IT WAS TH DUTY OF TH 
CLAIMANT TO CALL TO TH CARRI R'S ATT NTION TH FACT THAT A MISTAK 
HAD B  N MAD . H FURTH R FOUND THAT WH N TH  RROR WAS DISCOV R D
BY TH CARRI R IT WAS QUICKLY CORR CT D.

On TH BASIS OF TH  VID NC SUBMITT D, TH R F R  CONCLUD D

THAT TH CARRI R WAS GUILTY OF MISHANDLING TH CLAIM BUT THAT THIS
 RROR WAS QUICKLY R CTIFI D WH N DISCOV R D. TH R QU ST FOR H AR
ING IN THIS CAS WAS AN UNN C SSARY ACTION, TH R WAS NO  FFORT MAD 
BY TH CARRI R TO R SIST TH CLAIM AND TH L TT R FROM TH COUNS L
FOR TH CARRI R, DAT D D C MB R 9 , 1 9 7 5 , 1NDICAT D A W ILLI NGN S S ON
TH PART OF TH CARRI R TO ACC PT ANY P NALTI S ASS SS D BY TH BOARD
FOR ITS D LAY IN MISHANDLING.

The referee concluded that noth ng HAD B  N ADD D by the test 

mony TAK N AT TH H ARING, TH R FOR , H ASS SS D A P NALTY OF 1 0
P R C NT OF TH COMP NSATION DU CLAIMANT AS OF OCTOB R 7 , 1 97 5 AND
AWARD D A MINIMAL ATTORN Y F  TO COV R CLAIMANT1 S FIRST VISIT TO HIS
ATTORN Y AND A R ASONABL ALLOWANC FOR TH  STIMAT D TIM TH ATTOR
N Y SHOULD (UND RSCOR D) HAV SP NT CONTACTING TH COMPANY AND WORK
ING OUT A CONCLUSION TO THIS  XTR M LY MINOR MATT R WITHOUT TH N C S
SITY OF A FORMAL H ARING.

The board, o de  ovo review, agrees with the referee, this

CAS IS an excellent example of a mounta n manufactured from a
MOL HILL. TH R IS SOM QU STION AS TO WH TH R ANY P NALTY OR AT
TORN Y F  IS JUSTIFI D, HOW V R, B CAUS TH SUMS INVOLV D AR SUCH
LITTL CONS QU NC TH BOARD WILL NOT DISTURB TH ORD R OF TH R F R  .

ORDER
The order of the referee, dated Ja uary 5 , 1 976 , is affirmed.

WCB CA E NO. 74-1930 JUNE 22, 1976

JEAN CHI HOLM, CLAIMANT
JACK OFELT, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORD R

The BOARD  NT R D AN ORD R ON R VI W ON OCTOB R 2 1 , 1 975 WHICH
WAS APP AL D TO TH CIRCUIT COURT FOR CLACKAMAS COUNTY WHICH, ON
MARCH 1 5 , 1 9 76 , R V RS D AND R MAND D TH MATT R TO TH BOARD WITH
DIR CTIONS TO R VI W TH R F R  'S OPINION AND ORD R.
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TRANSCRIPT OF THE H~ARING BEFORE THE REFEREE WAS RECEIVED AND 
THE PARTIES WERE NOTIFIED OF THE TIME WITHIN WHICH THEY WOULD BE AL

LOWED TO FILE THEIR BRIEFS, THE FINAL DATE BE ING JULY 2 7, 197 6 • 

ON JUNE 1 4 t 1 976 THE STATE ACCIDENT INSURANCE FUND MOVED FOR A 
STAY FOR THE PROCEEDINGS BEFORE THE BOARD FOR THE REASON THAT THE 
CIRCUIT COURT'S ORDER OF REMAND HAS BEEN APPEALED TO THE COURT OF 
APPEALS AND IS NOW PENDING IN THAT COURT• 

THE BOARD, BEING FULLY APPRISED OF ALL THE FACTS, IS OF THE 
OPINION THAT THE APPEAL OF THE CIRCUIT COURT'S ORDER TO THE COURT OF 
APPEALS AUTOMATICALLY STAYS ANY FURTHER PROCEEDINGS - HOWEVER, FOR 
THE PURPOSE OF A COMPLETE RECORD THE BOARD WILL ISSUE AN ORDER STAV

ING FURTHER PROCEEDINGS BEFORE IT UNTIL A DECISION HAS BEEN MADE BY 
THE COURT OF APPEALS. 

ORDER 

THE MOTION FOR STAY OF ANY FURTHER PROCEEDINGS BEFORE THE 
WORKMEN'S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER IS HERE
BY GRANTED. 

CLAIM NO. 52D-862588 
(OLD CLAIM NO• 00262) 

TRENTON WANN, CLAIMANT 
EVOHL MALAGON, CLAIMANT'S ATTY, 
RICHARD BUTLER, DEFENSE ATTY, 
ORDER 

JUNE 22, 1976 

ON JUNE 1 • 1 976 THE BOARD DENIED CLAIMANT'S REQUEST TO REOPEN 
HIS JUNE 21 0 1966 CLAIM PURSUANT TO ORS 656,278• 

ON JUNE 1 t, 1976 CLAIMANT, THROUGH HIS ATTORNEY, REQUESTED THE 
BOARD TO RECONSIDER ITS OWN MOTION ORDER AND SCHEDULED THE MATTER 
FOR A HEARING• 

No ADDITIONAL MEDICAL EVIDENCE HAS BEEN PRESENTED TO THE BOARD 
AND, AFTER CAREFUL CONSIDERATION OF THE FACTS, THE BOARD CONCLUDES 

THAT THE REQUEST TO RECONSIDER SHOULD BE DENIED• 

ORDER 

THE REQUEST TO RECONSIDER THE OWN MOTION ORDER ENTERED ON 

JUNE 1 t 1 976 IS HEREBY DENIED• 

WCB CASE NO. 76-135-SI JUNE 22, 1976 

IN THE MATTER OF SECOND INJURY FUND RELIEF OF 

GENERAL SHEET ME:iAL WORKS, INC. 
ORDER 

THE EMPLOYER, GENERAL SHEET METAL WORKS INC., HAD APPLIED FOR 
SECOND INJURY RELIEF WHICH WAS DENIED BY A DETERMINATION ORDER MAILED 

DECEMBER 8 t 1975 • ON JANUARY 8 • 1976 A REQUEST FOR HEARING ON THE 
DENIAL WAS RE.CEIVED BY THE WORKMEN'S COMPENSATION BOARD. 

A NOTICE OF HEARING WAS MAILED TO HAL MC BRIDE 1 . OF GENERAL SHEET 
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A TRANSCRIPT OF THE HEARING BEFORE THE REFEREE WAS RECEIVED AND
THE PARTIES WERE NOTIFIED OF THE TIME WITHIN WHICH THEY WOULD BE AL
LOWED TO FILE THEIR BRIEFS, THE FINAL DATE BEING JULY 2 7 , 1 97 6 ,

On JUNE 1 4 , 1 976 THE STATE ACCIDENT INSURANCE FUND MOVED FOR A
STAY FOR THE PROCEEDINGS BEFORE THE BOARD FOR THE REASON THAT THE
CIRCUIT COURT S ORDER OF REMAND HAS BEEN APPEALED TO THE COURT OF
APPEALS AND IS NOW PENDING IN THAT COURT,

The BOARD, BEING FULLY APPRISED OF ALL THE FACTS, IS OF THE
OPINION THAT THE APPEAL OF THE CIRCUIT COURT S ORDER TO THE COURT OF
APPEALS AUTOMATICALLY STAYS ANY FURTHER PROCEEDINGS HOWEVER, FOR
THE PURPOSE OF A COMPLETE RECORD THE BOARD WILL ISSUE AN ORDER STAY
ING FURTHER PROCEEDINGS BEFORE IT UNTIL A DECISION HAS BEEN MADE BY
THE COURT OF APPEALS,

ORDER
The motion for st y of  ny further proceedings before the

workmen S COMP NSATION BOARD IN TH ABOV  NTITL D MATT R IS H R 
BY GRANT D.

CLAIM NO. 52D—862588 JUNE 22, 1976
(OLD CLAIM NO. 002 6 2 )

TRENTON WANN, CLAIMANT
 VOHL MALAGON, CLAIMANT'S ATTY,
RICHARD BUTL R, D F NS ATTY.
ORD R

On JUN 1 , 1 9 76 TH BOARD D NI D CLAIMANT S R QU ST TO R OP N
HIS JUN 21 , 1966 CLAIM PURSUANT TO ORS 656.278.

On JUN 1 1 , 1 976 CLAIMANT, THROUGH HIS ATTORN Y, R QU ST D TH 
BOARD TO R CONSID R ITS OWN MOTION ORD R AND SCH DUL D TH MATT R
FOR A H ARING.

No ADDITIONAL M DICAL  VID NC HAS B  N PR S NT D TO TH BOARD
AND, AFT R CAR FUL CONSID RATION OF TH FACTS, TH BOARD CONCLUD S
THAT TH R QU ST TO R CONSID R SHOULD B D NI D.

ORDER
The request to reco sider the ow motio order e tered o 

JUN I , 1 9 76 IS H R BY D NI D.

WCB CA E NO. 76-135- I JUNE 22, 1976

IN TH MATT R OF S COND INJURY FUND R LI F OF
GENERAL  HEET METAL WORK , INC.
ORD R

The  MPLOY R, G N RAL SH  T M TAL WORKS INC. , HAD APPLI D FOR
S COND INJURY R LI F WHICH WAS D NI D BY A D T RMINATION ORD R MAIL D
D C MB R 8 , 1 9 7 5 . ON JANUARY 8 , 1 9 76 A R QU ST FOR H ARING ON TH 
D NIAL WAS R C IV D BY TH WORKM N'S COMP NSATION BOARD.

A NOTIC OF H ARING WAS MAIL D TO HAL MCBRID , OF G N RAL SH  T

•2 3 8
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WORKS, INC• 1 3601 s. Ee 2 7 TH 1 PORTLAND, OREGON ON FEBRUARY 2 0 1 

1976 1 NOTIFYING HIM THAT A HEARING HAD BEEN SET FOR te30 P•M•• FRIDAY, 
APRIL 9 1 t 976 IN ROOM 2 OF THE LABOR AND INDUSTRIES BUILDING, SALEM, 
OREGON• AT THE TIME AND PLACE FOR THIS HEARING NO REPRESENTATIVE OF 
GENERAL SHEET METAL WORKS, INC• APPEARED• THE LEGAL .DIVISION OF THE 
BOARD, REPRESENTING THE BOARD 1 WAS PRESENT AND PREPARED TO GO FOR
WARD WITH THE HEARING• 

THE BOARD, THROUGH ITS REPRESENTATIVE, MOVED FOR A RECOMMEND
ATION TO DISMISS THE EMPLOYER" S REQUEST FOR HEARING FOR THE REASON 

THAT IT WAS NOT TIMELY FILED, AND DECLARING THE SECOND INJURY DETER-
MINATION ORDER bF DECEMBER 8 1 t 975 FINAL BY OPERATION OF LAW• . 

RuLE XII A OF THE RULES FOR- PAYMENT OF SECOND INJURY BENEFITS 
(WCB ADMINISTRATIVE ORDER 3 -197 3) REQUIRES THE EMPLOYER, IF DISSATIS
FIED WITH THE DETERMINATION ORDER ISSUED ON AN APPLICATION FOR SECOND 
INJURY RELIEF I TO FILE ( UNDERSCORED) A REQUEST FOR HEARING WITHIN 3 0 
DAYS FROM THE DATE OF MAILI-NG OF SAID DETERMINATION ORDER OR OTHER
WISE THE ORDER AS ISSUED SHALL BE FINAL AND NOT SUBJECT TO REVIEW• 

THE REFEREE FOUND THAT IN THIS CASE THE DETERMINATION ORDER 
DENYING THE EMPLOYER" S APPLICATION FOR SECOND INJURY RELIEF WAS. MAILED 
DECEMBER 8 1 197 5 AND THE EMPLOYER• S REQUEST FOR HEARING UPON SUCH 
DENIAL, WAS NOT RECEIVED UNTIL JANUARY 8 1 1976 1 3 1 DAYS AFTER THE 
DATE OF MAILING OF THE DETERMINATION ORDER• UNDER OREGON CASE LAW 
NOTICE OR OTHER FORMS OR PROCEDURAL PAPERS MUST BE RECEIVED ( UNDER
SCORED) BY THE RECIPIENT• JUST DEPOSITl_,NG SAME IN THE MAIL DOES NOT 
COMPLY WITH THE REQUIREMENT OF FILING·• 

THE REFEREE FOUND THAT THE EMPLOYER WAS IN DEFAULT BECAUSE IT 
DID NOT APPEAR AT THE HEARING AND PURSUE ITS REMEDY AND 1 THEREFORE, 
WAS DEEMED TO HAVE ABANDONED ITS REQUEST FOR HEARING• 

THE REFEREE REC-OMMENDED THAT THE BOARD ISSUE AN ORDER DISMISSING 
THE EMPL.:.OVER" S REQUEST FOR HEARING BECAUSE ( 1) IT WAS NOT TIMELY 
FILED AND (2) THE EMPLOYER HAD ABANDONED HIS REQUEST FOR HEARING BY 

NOT APPEARING AT THE HEARING TO PURSUE ITS REIVIEDY. 

HE FURTHER RECOMMENDED THAT THE BOARD ISSUE AN ORDER DECLAR
ING THE DETERMINATION ORDER-SECOND INJURY BENEFITS, DATED DECEMBER 8, 
1975 1 DENYING EMPLOYER" S APPLICATION FOR REIMBURSEMENT FROM THE 
SECOND INJURY RESERVE FUND TO BE CONSIDERED A FINAL ORDER BY OPERATION 
OF LAW• 

THE BOARD ACCEPTS THE RECOMMENDATIONS OF THE REFEREE• 

ORDER 

THE REQUEST BY THE EMPLOYER, GENERAL SHEET METAL WORKS INC• 1 

IS DISMISSED ANO THE DETERMINATION ORDER-SECOND INJURY BENEFITS, MAILED 
DECEMBER 8 1 t 975 IS DECLARED TO BE A F'INAL ORDER BY OPERATION OF LAW• 

-2 3 9 -

M TALWORKS, INC,, 3 6 0 1 S,  , 27TH, PORTLAND, OR GON ON F BRUARY 20,
1 976 , NOTIFYING HIM THAT A H ARING HAD B  N S T FOR 1,30 P, M, , FRIDAY,
APRIL 9 , 1 97 6 IN ROOM 2 OF TH LABOR AND INDUSTRI S BUILDING, SAL M,
OR GON, AT TH TIM AND PLAC FOR THIS H ARING NO R PR S NTATIV OF
G N RAL SH  T M TAL WORKS, INC, APP AR D, TH L GAL DIVISION OF TH 
BOARD, R PR S NTING TH BOARD, WAS PR S NT AND PR PAR D TO GO FOR
WARD WITH TH H ARING,

The board, through its represe tative, moved for a recomme d
atio to dismiss the employer s request for heari g for the reaso 
THAT IT WAS NOT TIM LY FIL D, AND D CLARING TH S COND INJURY D T R
MINATION ORD R OF D C MB R 8 , 1 9 75 FINAL BY OP RATION OF LAW,

Rule xii a of the rules for payme t of seco d i jury be efits
(WCB ADMINISTRATIV ORD R 3 1 973 ) R QUIR S TH  MPLOY R, IF DISSATIS
FI D WITH TH D T RMINATION ORD R ISSU D ON AN APPLICATION FOR S COND
INJURY R LI F, TO FIL (UND RSCOR D) A R QU ST FOR H ARING WITHIN 3 0
DAYS FROM TH DAT OF MAILING OF SAID D T RMINATION ORD R OR OTH R
WIS TH ORD R AS ISSU D SHALL B FINAL AND NOT SUBJ CT TO R VI W,

The referee found th t in this c se the determin tion order
D NYING TH  MPLOY R'S APPLICATION FOR S COND INJURY R LI F WAS MAIL D
D C MB R 8 , 1 9 7 5 AND TH  MPLOY R'S R QU ST FOR H ARING UPON SUCH
D NIAL, WAS NOT R C IV D UNTIL JANUARY 8 , 1 9 76 , 3 1 DAYS AFT R TH 
DAT OF MAILING OF TH D T RMINATION ORD R, UND R OR GON CAS LAW
NOTIC OR OTH R FORMS OR PROC DURAL PAP RS MUST B R C IV D (UND R
SCOR D) BY TH R CIPI NT, JUST D POSITING SAM IN TH MAIL DO S NOT
COMPLY WITH TH R QUIR M NT OF FILING.

The referee found th t the employer w s in def ult bec use it
DID NOT APPEAR AT THE HEARING AND PURSUE ITS REMEDY AND, THEREFORE,
WAS DEEMED TO HAVE ABANDONED ITS REQUEST FOR HEARING,

The referee recommended th t the bo rd issue  n order dismissing
THE employer s REQUEST FOR HEARING BECAUSE (1) IT WAS NOT TIMELY
FILED AND (2) THE EMPLOYER HAD ABANDONED HIS REQUEST FOR HEARING BY
NOT APPEARING AT THE HEARING TO PURSUE ITS REMEDY.

He further recommended th t the bo rd issue  n order decl r
ing THE DETERMINATION ORDER SECOND INJURY BENEFITS, DATED DECEMBER 8 ,
1 97  , DENYING EMPLOYER'S APPLICATION FOR REIMBURSEMENT FROM THE
SECOND INJURY RESERVE FUND TO BE CONSIDERED A FINAL ORDER BY OPERATION
OF LAW,

The BOARD ACCEPTS THE RECOMMENDATIONS OF THE REFEREE,

ORDER
The R QU ST BY TH  MPLOY R, G N RAL SH  T M TAL WORKS INC. ,

IS DISMISS D AND TH D T RMINATION ORD R S COND INJURY B N FITS, MAIL D
D C MB R 8 , 1 97 5 IS D CLAR D TO B A FINAL ORD R BY OP RATION OF LAW.
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CASE NO. 75-1698-SI 

IN THE MATTER OF THE PETITION OF 

PACIFIC NORTHWEST BELL 
FOR REIMBURSEMENT FROM THE SECOND 

INJURY RESERVE FUND IN THE CASE OF 

OCIE L. WEBSTER, CLAIMANT 
ORDER ON REVIEW 

JUNE 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

ON FEBRUARY 24 1 1976 REFEREE DOUGLAS DAUGHTRY RECOMMENDED THAT 

THE BOARD DENY THE EMPLOYER'S REQUEST FOR REIMBURSEMENT FROM THE 

SECOND INJURY RESERVE FUND BASED UPON THE FINDINGS AND CONCLUSIONS 

CONTAINED IN HIS RECOMMENDED ORDER• 

THE BOARD, AFTER DE NOVO REVIEW, ADOPTS AS ITS OWN 1 THE FINDINGS 

AND CONCLUSIONS SET FORTH IN THE RECOMMENDED ORDER, DATED FEBRUARY 

24 1 1976 1 A COPY OF WHICH IS ATTACHED HERETO AND 1 BY THIS REFERENCE, 

MADE A PART OF THE BOARD'S ORDERo 

RECOMMENDED ORDER -

THE ISSUES WERE FRAMED IN REFERENCE TO RULE IV OF WCB ADMINIS

TRATIVE ORDER 3-1973 1 WHICH IS SET OUT BELOW -

CRITERIA FOR ELIGIBILITY 

'A 0 AN EMPLOYE MUST HAVE PERMANENT DISABILITY DUE TO 

PREVIOUS ACCIDENT• DISEASE OR CONGENITAL CONDITION 

WHICH IS, OR IS LIKELY TO BE, AN OBSTACLE FOR EMPLOY

MENT OR REEMPLOYMENT• 

Be THE EMPLOYER MUST HAVE HAD KNOWLEDGE OF THE PRE

EXISTING DISABILITY AT THE TIME OF HIRING, REHIRING 

OR RETENTION• KNOWLEDGE SHALL BE IMPLIED TO THE 

EMPLOYER IF A HIRING HALL OR SIMILAR SOURCE HAD 

KNOWLEDGE OF SUCH DISABILITY AT THE TIME OF HIRING 1 

REHIRING OR RETENTION. 

C 0 THERE MUST BE A SUBSEQUENT COMPENSABLE INJURY THAT 

RESULTS IN PERMANENT DISABILITY OR DEATH. 

D 0 THE SUBSEQUENT ACCIDENT MUST BE ATTRIBUTABLE WHOLLY 

OR PARTIALLY TO THE; PREEXISTING DISABILITY OF HIS IN

JURED EMPLOYE OR ANOTHER OF HIS EMPLOYES 0 

Ee THE EMPLOYER MUST HAVE INCURRED AN ADDITIONAL COST 

WHICH IS ATTRIBUTABLE TO THE RESULTS OF THE SECOND 

INJURY• 1 

[N JANUARY 1 973, CLAIMANT SUFFERED A COMPENSABLE INJURY WHILE 

EMPL.OYED AS AN INSTALL.ER-REPAIRMAN AND WHEN HE REACHED OUT TO' MAKE 

A TIE AT THE ACCESS POINT ON A TELEPHONE POLE. AT THAT TIME HE FELT 

A PAIN IN HIS LOW BACK, BUT CONTINUED WORKING AND DID NOT RECEIVE MEDI

CAL ATTENTION• ON OR ABOUT APRIL. 17 1 197 3 1 UNDER SIMILAR CIRCUM

STANCES0 CLAIMANT AGAIN SUFFERED SIMILAR BACK PAIN WHICH CAUSED HIM 

TO SEEK AND RECEIVE MEDICAL. TREATMENT. 

THE CLAIM FORM 1 THE BULK OF THE MEDICAL HISTORIES, THE DETER

MINATION ORDER REGARDING THE EXTENT OF DISABILITY, THE REQUEST FOR 

HEARING REGARDING THE EXTENT OF DISABIL.ITY1 THE OPINION AND ORDER 

-24 o-

WCB CAS NO, 1976. 75 1698 SI JUN 22,

IN TH MATT R OF TH P TITION OF
PACIFIC NORTHW ST B LL
FOR REIMBURSEMENT FROM THE SECOND

INJURY RESERVE FUND IN THE CASE OF
OCI L. W BST R, CLAIMANT
ORD R ON R VI W

Reviewed by board members wilso a d moore,

On FEBRUARY 24 , 1 9 76 REFEREE DOUGLAS DAUGHTRY RECOMMENDED THAT
THE BOARD DENY THE EMPLOYER'S REQUEST FOR REIMBURSEMENT FROM THE
SECOND INJURY RESERVE FUND BASED UPON THE FINDINGS AND CONCLUSIONS
CONTAINED IN HIS RECOMMENDED ORDER,

The board, after de  ovo review, adopts as its

AND CONCLUSIONS S T FORTH IN TH R COMM ND D ORD R,
2 4 , 1 9 76 , A COPY OF WHICH IS ATTACH D H R TO AND, BY
MAD A PART OF TH BOARD'S ORD R,

R COMM ND D ORD R

The issues were framed i refere ce to rule iv

TRATIV ORD R 3 1 973 , WHICH IS S T OUT B LOW

CRIT RIA FOR  LIGIBILITY

a, a employe must have perma e t disability due to
PR VIOUS ACCID NT, DIS AS OR CONG NITAL CONDITION
WHICH IS, OR IS LIK LY TO B , AN OBSTACL FOR  MPLOY
M NT OR R  MPLOYM NT,

B, TH  MPLOY R MUST HAV HAD KNOWL DG OF TH PR 
 XISTING DISABILITY AT TH TIM OF HIRING, R HIRING
OR R T NTION, KNOWL DG SHALL B IMPLI D TO TH 
 MPLOY R IF A HIRING HALL OR SIMILAR SOURC HAD
KNOWL DG OF SUCH DISABILITY AT TH TIM OF HIRING,
R HIRING OR R T NTION.

C, TH R MUST B A SUBS QU NT COMP NSABL INJURY THAT
R SULTS IN P RMAN NT DISABILITY OR D ATH,

D, TH SUBS QU NT ACCID NT MUST B ATTRIBUTABL WHOLLY
OR PARTIALLY TO TH PR  XISTING DISABILITY OF HIS IN
JUR D  MPLOY OR ANOTH R OF HIS  MPLOY S,

 , TH  MPLOY R MUST HAV INCURR D AN ADDITIONAL COST
WHICH IS ATTRIBUTABL TO TH R SULTS OF TH S COND
INJURY.

In JANUARY 1 973 , CLAIMANT SUFF R D A COMP NSABL INJURY WHIL 
 MPLOY D AS AN 1NSTALL R R PA1RMAN AND WH N H R ACH D OUT TO MAK 
A TI AT TH ACC SS POINT ON A T L PHON POL , AT THAT TIM H F LT
A PAIN IN HIS LOW BACK, BUT CONTINU D WORKING AND DID NOT R C IV M DI
CAL ATT NTION. ON OR ABOUT APRIL 17, 1973, UND R SIMILAR CIRCUM
STANC S, CLAIMANT AGAIN SUFF R D SIMILAR BACK PAIN WHICH CAUS D HIM
TO S  K AND R C IV M DICAL TR ATM NT.

The claim form, the bulk of the medical histories, the deter
m nat on ORD R R GARDING TH  XT NT OF DISABILITY, TH R QU ST FOR
H ARING R GARDING TH  XT NT OF DISABILITY, TH OPINION AND ORD R

OWN, TH : FINDINGS
DAT D F BRUARY
THIS R F R NC ,

OF WCB ADMINIS
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THE EXTENT OF DISABILITY, THE REQUEST FOR REVIEW REGARDING 
THE EXTENT OF DISABILITY, THE ORDER ON REVIEW REGARDING THE EXTENT OF 
DISABILITY, AND THE DETERMINATION ORDER REGARDING ELIGIBILITY FOR SE
COND INJURY BENEFITS ALL INDICATE THE DAY OF INJURY AS JANUARY 3 t 1973 • 

I FIND, ON THE BASIS THAT CLAIMANT WAS SYMPTOM FREE PRIOR TO 
JANUARY 3, 1 973, AND WAS NOT AFTER, AND DUE TO THE IDENTITY OF SYMP
TOMS AND CONDITION FROM JANUARY 3, t 9 7 3 THROUGH APRIL t 7 1 t 9 7 3, THAT 
CLAIMANT• 5 INJURY OCCURRED JANUARY 3 1 t 9 7 3 AND THAT HE DID NOT SUFFER 
A NEW OR SUBSEQUENT INJURY ON APRIL t 7 0 1973 t BUT RATHER ON THAT DATE 
WAS SUFFERING FROM THE CONTINUED AND WORSENED EFFECTS OF THE JANU
ARY1973 INJURY 0 

THEREFORE, FOR SECOND INJUHY RELIEF TO BE GRANTED IN THIS CASE 
WHERE ONLY ONE INJURY HAS OCCURRED, IT MUST BE ESTABLISHED THAT CLAIM
ANT HAD A PRE-EXISTING DISABILITY, FROM A SOURCE OTHER THAN AN INJURY, 
AT THE Tl ME HE WAS INJURED ON JANUARY 3 1 197 3 0 

) FIND FROM REV !EWING THE RECORD IN WCB CASE NO• 7 3 -3 9 5 5 1 PRO
CEEDINGS TO DETERMINE THE EX.TENT OF CLAIMANT• S PERMANENT DISABILITY, 
THERE IS NO QUESTION THAT CLAIMANT WAS THEN OVERWEJGHT 0 CLAIMANT" S 
COUNSEL IN HIS OPENING STATEMENT IN THAT CASE, WHILE NOT CONSTITUTING 
EVIDENCE, DOES CONTAIN THE ASSERTION THAT CLAIMANT WAS OVERWEIGHT 
WHEN INJURED AND HAD BEEN FOR SOMETIME PRIOR (TRANSCRIPT, P 0 4) • A 
FACT WHICH COUNSEL FOR THE BOARD CONCEDES, I FIND CLAIMANT'S OBESITY 
PRE-EXISTED THE INJURY0 

THE QUESTION THEN BECOMES WHETHER OR NOT CLAIMANT'S OBESITY 
CONSTITUTED A PRE-EXISTING PERMANENT ( UNDERSCORED) DISABILITY 
(EMPHASIS SUPPLIED) 0 THERE IS NO OREGON LAW IN POINT 0 COUNSEL FOR 
THE BOARD REPRESENTS THAT OREGON SECOND INJURY LEGISLATION 15 BOR
ROWED AND PATTERNED AFTER THE NEW YORK SECOND INJURY LAW AND CITES, 
HARRY AND DAVID V 0 WORKMEN• S COMPENSATION BOARD (UNDERSCORED), 6 
OR APP 566 ( 19 7 1) 1 IN ·suPPORT OF THE PROPOSITION THAT NEW YORK CASES, 
INVOLVING THE SAME LAW AND SIMILAR FACTS, CAN BE CITED AS PRECEDENT 
IN THE BORROWING STATE, OREGON• I CONCUR 0 

Two NEW YORK CASES WERE CITED IN SUPPORT OF THE CONTENTION THAT 
FOR OBESITY TO BE A PERMANENT CONDITION FOR THE PURPOSES OF ESTAB
LISHING A RIGHT TO RELIEF UNDER SECOND INJURY LAWS, THE OBESITY EXIST 
INDEPENDENT OF CONTROL BY THE CLAIMANT 0 THE COURT IN DURDALLER V 0 

LIBERTY PRODUCTS CORPORATION ( UNDERSCORED) t t 2 NY 2 ND 8 7 8 t 198 NE 2 ND 
679 (1962) STATED -

1' o et WHERE PROOF w·As THAT GLANDULAR CONDITION 'wAS PER
MANENT, AND THERE WAS NO DOUBT THAT EXTREME OBESITY 
WAS LIKE.LY TO HINDER EMPLOYMENT, AND IT WAS CONCEDED 
THAT IN.JURY SUSTAINED WAS GREATER THAN WOULD NORMALLY 
RESULT FROM INDUSTRIAL ACCIDENT 0 • 0 ' 

SECOND IN.JURY RELIEF WOULD LIE 0 IN THAT CASE 1 CLAIMANT HAD A GLANDULAR 
DISEASE RESULTING IN EXTREME OBESITY, IN ANOTHER CASE, SHIRLEY v. 
TRIANGLE MAINTENANCE CORPORATION ( UNDERSCORED) t 41 AD 2 ND 8 0 0 1 3 4 1 
NY SUPP 2 ND ( 197 3) 1 IT WAS CONTENDED, BUT NOT SUPPORTED BY THE EVI
DENCE, THAT CLAIMANT HAD A PRE-EXISTING PERMANENT HYPERTHYROID CON
DITION• IT WAS FOUND IN THAT CASE THAT ALL THE DOCTORS INDICATED CLAIM
ANT COULD AND SHOULD LOSE WEIGHT AND THAT AS A RESULT, CLAIMANT'S 
OBESITY NOR HIS DISC CONDITION RESULTED FROM THE SUBSEQUENT IN.JURY 
WAS PROVEN PERMANENT• IT WAS NOTED BEFORE THE BACK CONDITION COULD 
BE TREATED SURGICALLY CLAIMANT WOULD HAVE TO LOSE WEIGHT• SECOND 
IN.JURY RELIEF WAS DENIED 0 

fT IS NOTED IN THE INSTANT CASE, (.JOINT EXHIBIT A-16) ,_THAT WEIGHT 

-2 41 -

R GARDING TH  XT NT OF DISABILITY, TH R QU ST FOR R VI W R GARDING
TH  XT NT OF DISABILITY, TH ORD R ON R VI W R GARDING TH  XT NT OF
DISABILITY, AND TH D T RMINATION ORD R R GARDING  LIGIBILITY FOR S 
COND INJURY B N FITS ALL INDICAT TH DAY OF INJURY AS JANUARY 3 , 1 9 73 ,

I FIND, ON TH BASIS THAT CLAIMANT WAS SYMPTOM FR  PRIOR TO
JANUARY 3 , 1 973 , AND WAS NOT AFT R, AND DU TO TH ID NTITY OF SYMP
TOMS AND COND IT ION F ROM JANUARY 3 , 1 9 73 THROUGH APRIL I 7 , 1 973 , THAT
CLAIMANT S INJURY OCCURR D JANUARY 3 , 1 9 73 AND THAT H DID NOT SUFF R
A N W OR SUBS QU NT INJURY ON APRIL 1 7 , 1 9 73 , BUT RATH R ON THAT DAT 
WAS SUFF RING FROM TH CONTINU D AND WORS N D  FF CTS OF TH JANU
ARY 1 9 73 INJURY.

Therefore, for seco d i jury relief to be gra ted i this case

WH R ONLY ON INJURY HAS OCCURR D, IT MUST B  STABLISH D THAT CLAIM
ANT HAD A PR - XISTING DISABILITY, FROM A SOURC OTH R THAN AN INJURY,
AT TH TIM H WAS INJUR D ON JANUARY 3 , 1 973 .

I FIND FROM R VI WING TH R CORD IN WCB CAS NO, 7 3 -3 95 5 , PRO
C  DINGS TO D T RMIN TH  XT NT OF CLAIMANT S P RMAN NT DISABILITY,
TH R IS NO QU STION THAT CLAIMANT WAS TH N OV RW IGHT, CLAIMANT S
COUNS L IN HIS OP NING STAT M NT IN THAT CAS , WHIL NOT CONSTITUTING
 VID NC , DO S CONTAIN TH ASS RTION THAT CLAIMANT WAS OV RW IGHT
WH N INJUR D AND HAD B  N FOR SOM TIM PRIOR (TRANSCRIPT, P, 4 ) , A
FACT WHICH COUNS L FOR TH BOARD CONC D S, I FIND CLAIMANT'S OB SITY
PR - XIST D TH INJURY,

The QU STION TH N B COM S WH TH R OR NOT CLAIMANT'S OB SITY
CONSTITUT D A PR - XISTING P RMAN NT (UND RSCOR D) DISABILITY
( MPHASIS SUPPLI D). TH R IS NO OR GON LAW IN POINT. COUNS L FOR
TH BOARD R PR S NTS THAT OR GON S COND INJURY L GISLATION IS BOR
ROW D AND PATT RN D AFT R TH N W YORK S COND INJURY LAW AND CIT S,
HARRY AND DAVID V. WORKM N'S COMP NSATION BOARD (UND RSCOR D) , 6
OR APP 566 (1971), IN SUPPORT OF TH PROPOSITION THAT N W YORK CAS S,
INVOLVING TH SAM LAW AND SIMILAR FACTS, CAN B CIT D AS PR C D NT
IN TH BORROWING STAT , OR GON. I CONCUR.

TWO N W YORK CAS S W R CIT D IN SUPPORT OF TH CONT NTION THAT
FOR OB SITY TO B A P RMAN NT CONDITION FOR TH PURPOS S OF  STAB
LISHING A RIGHT TO R LI F UND R S COND INJURY LAWS, TH OB SITY  XIST
IND P ND NT OF CONTROL BY TH CLAIMANT. TH COURT IN DURDALL R V,
LIB RTY PRODUCTS CORPORATION (UND RSCOR D), 12 NY 2 ND 8 7 8 , 1 98 N 2ND
679 (1962) STAT D

'o.. WH R PROOF WAS THAT GLANDULAR CONDITION WAS P R
MAN NT, AND TH R WAS NO DOUBT THAT  XTR M OB SITY
WAS LIK LY TO HIND R  MPLOYM NT, AND IT WAS CONC D D
THAT INJURY SUSTAIN D WAS GR AT R THAN WOULD NORMALLY
R SULT FROM INDUSTRIAL ACCID NT,,.'

S COND INJURY R LI F WOULD LI . IN THAT CAS , CLAIMANT HAD A GLANDULAR
DIS AS R SULTING IN  XTR M OB SITY. IN ANOTH R CAS , SHIRL Y V.
TRIANGL MAINT NANC CORPORATION (UND RSCOR D), 41 AD 2ND 800 , 34 1
NY SUPP 2ND (1973) , IT WAS CONT ND D, BUT NOT SUPPORT D BY TH  VI
D NC , THAT CLAIMANT HAD A PR - XISTING P RMAN NT HYP RTHYROID CON
DITION, IT WAS FOUND IN THAT CAS THAT ALL TH DOCTORS INDICAT D CLAIM
ANT COULD AND SHOULD LOS W IGHT AND THAT AS A R SULT, CLAIMANT'S
OB SITY NOR HIS DISC CONDITION R SULT D FROM TH SUBS QU NT INJURY
WAS PROV N P RMAN NT. IT WAS NOT D B FOR TH BACK CONDITION COULD
B TR AT D SURGICALLY CLAIMANT WOULD HAV TO LOS W IGHT. S COND
INJURY R LI F WAS D NI D.

It IS NOT D IN TH INSTANT CAS , (JOINT  XHIBIT A-1 6 ) , THAT W IGHT
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JS AN ABSOLUTE NECESSITY IF THE EFFECTS OF CLAIMANT'S BACK 
STRAIN ARE TO BE REDUCED• 

I FIND NO MEDICAL EVIDENCE IN THIS RECORD WH !CH INDICATES THAT 

CLAIMANT'S OBESITY IS PERMANENT AND BEYOND HIS CONTROL TO ALTER• THE 

RECORD IS REPLETE WITH REFERENCE TO THE EFFORTS OF HIS DOCTORS AND 
HIS EMPLOYER IN URGING CLAIMANT TO LOSE WEIGHT• CLAIMANT SIMPLY DID 

NOT DO WHAT COULD HAVE BEEN DONE• 

f FIND CL.Al MANT' S OBESITY DOES NOT CONSTITUTE A PRE-EX I STING 

PERMANENT CONDITION AS REQUIRED BY RULE IV• -A• BY THIS FINDING, I 

.CONCLUDE THE OTHER FACTORS REGARDING ELIGIBILITY NEED NOT BE CONSI

DERED• 

WHILE THE EMPLOYER, BY HIRING AND RETAINING CLAIMANT, WITH THE 

KNOWLEDGE THAT AT AL.L. TIMES PERTINENT HE WAS OBESE, AND AFTER THIS 

INJURY DISABLED, IS TO BE COMMENDE.D FOR ADHERING TO THE SOCIAL PUR

POSE OF THE SECOND INJURY LAW SUCH ADHERENCE UNFORTUNATELY DOES NOT 

DISPENSE WITH THE BURDEN OF PROOF ESTABLISHED BY THAT LAW WHICH 

BURDEN I FIND THE EMPLOYER HAS NOT CARRIED• 

THEREFORE, IT IS RECOMMENDED THAT THE FOLLOWING ORDER BE 

ENTERED -

ORDER 

THE EMPLOYER'S REQUEST FOR REIMBURSEMENT FROM THE SECOND IN

JURY RESERVE IS DENIED• 

WCB CASE NO. 75-1308 

EARL BARTRON, CLAIMANT 
JOHN HUTCHENS, CL.Al MANT' S ATTYe 
ROGER WARREN, DEFENSE ATTYe 

. REQUEST FOR REVIEW BY CLAIMANT 

JUNE 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER IN 

WHICH THE REFEREE FOUND THAT THE EMPLOYER'S PARTIAL DENIAL OF MILE

AGE REIMBURSEMENT BEYOND BOISE, IDAH0 1 WAS PROPER AND AFFIRMED THE 

DENIAL• THIS IS THE ONLY ISSUE·ON BOARD REVIEW• 

CLAIMANT, A RESIDENT OF NYSSA, WAS COMPENSABLY INJURED ON JANU

ARY 6 0 1973• HIS TREATING PHYSICIAN, DR• SARAZJN 1 REFERRED CLAIMANT 

TO DR., BECKW_ITH WHO PRACTICES AT THE RINEHART CLINIC IN WHEELER, 

OREGON, A DISTANCE OF 5 0 0 MILE Se ON MARCH 2 4 1 I 9 7 S THE CARRIER REIM

BURSED CLAIMANT FOR TRI PS TO AND FROM THE RINEHART CLINIC THROUGH 

NOVEMBER OF 19 74 BUT 1 AT THE SAME TIME, DENIED FUTURE MILEAGE REIM

BURSEMENT FOR TRAVEL FOR THIS PARTICULAR TREATMENT BEYOND BOISE, 

IDAHOe 

THE REFEREE, RELIED ON WCB ADMINISTRATIVE ORDER 6-1969 1 EFFEC

TIVE OCTOBER 2 9 1 1969 1 WHICH STATES IN PART THAT IT JS THE OBLIGATION 

OF THE EMPLOYERS, THEIR INSURERS AND THE STATE ACCIDENT INSURANCE 

FUND TO RE I MB URSE INJURED WORKMEN FOR THE ACTUAL REASONABLE COST 

( UNDERSCORED) 1 OF ALL TRANSPORTATION OF WORKMEN NECESSITATED BY 

THE WORKMEN'S TRAVEL IN OBTAINING REQUIRED MEDICAL SERVICES• HE CON

CLUDED THAT CLAIMANT'S TRAVEL COSTS WERE NOT REASONABLE SINCE HIS 

TREATING DOCTOR 1 DR• SARAZIN, INDICATED CLAIMANT COULD RECEIVE THE 

NECESSARY CARE AND TREATMENT IN BOISE OR NAMPA, IDAHO• 
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R DUCTION IS AN ABSOLUT N C SSITY IF TH  FF CTS OF CLAIMANT S BACK
STRAIN AR TO B R DUC D.

I FIND NO M DICAL  VID NC IN THIS R CORD WHICH INDICAT S THAT
CLAIMANT S OB SITY IS P RMAN NT AND B YOND HIS CONTROL TO ALT R. TH 
R CORD IS R PL T WITH R F R NC TO TH  FFORTS OF HIS DOCTORS AND
HIS  MPLOY R IN URGING CLAIMANT TO LOS W IGHT. CLAIMANT SIMPLY DID
NOT DO WHAT COULD HAV B  N DON .

I FIND CLAIMANT S OB SITY DO S NOT CONSTITUT A PR - XISTING
P RMAN NT CONDITION AS R QUIR D BY RUL IV. A. BY THIS FINDING, I
CONCLUD TH OTH R FACTORS R GARDING  LIGIBILITY N  D NOT B CONSI
D R D.

While the employer, by hiri g a d retai i g claima t, with the
KNOWL DG THAT AT ALL TIM S P RTIN NT H WAS OB S , AND AFT R THIS
INJURY DISABL D, IS TO B COMM ND D FOR ADH RING TO TH SOCIAL PUR
POS OF TH S COND INJURY LAW SUCH ADH R NC UNFORTUNAT LY DO S NOT
DISP NS WITH TH BURD N OF PROOF  STABLISH D BY THAT LAW WHICH
BURD N I FIND TH  MPLOY R HAS NOT CARRI D.

Therefore, it is recomme ded that the followi g order be

 NT R D

ORD R

The employer s request for reimburseme t from the seco d i 

jury R S RV IS D NI D.

WCB CAS NO. 75-1308 JUN 24, 1976

 ARL BARTRON, CLAIMANT
JOHN HUTCHENS, CLAIMANT S ATTY.
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t seeks board review of the referee s order i 
WHICH TH R F R  FOUND THAT TH  MPLOY R S PARTIAL D NIAL OF MIL 
AG R IMBURS M NT B YOND BOIS , IDAHO, WAS PROP R AND AFFIRM D TH 
D NIAL. THIS IS TH ONLY ISSU ON BOARD R VI W.

Claima t, a reside t of  yssa, was compe sably i jured o Ja u
ary 6 , 1 9 73 . HIS TR ATING PHYSICIAN, DR. SARAZIN, R F RR D CLAIMANT
TO DR. B CKWITH WHO PRACTIC S AT TH RIN HART CLINIC IN WH  L R,
OR GON, A DISTANC OF 5 00 MIL S. ON MARCH 24 , 1 9 75 TH CARRI R R IM
BURS D CLAIMANT FOR TRIPS TO AND FROM TH RIN HART CLINIC THROUGH
NOV MB R OF 1 9 74 BUT, AT TH SAM TIM , D NI D FUTUR MIL AG R IM
BURS M NT FOR TRAV L FOR THIS PARTICULAR TR ATM NT B YOND BOIS ,
IDAHO.

The R F R  , R LI D ON WCB ADMINISTRATIV ORD R 6 -1 96 9 ,  FF C
TIV OCTOB R 2 9 , 1 96 9 , WHICH STAT S IN PART THAT IT IS TH OBLIGATION
OF TH  MPLOY RS, TH IR INSUR RS AND TH STAT ACCID NT INSURANC 
FUND TO R IMBURS INJUR D WORKM N FOR TH ACTUAL R ASONABL COST
(UND RSCOR D) , OF ALL TRANSPORTATION OF WORKM N N C SSITAT D BY
TH WORKM N S TRAV L IN OBTAINING R QUIR D M DICAL S RVIC S. H CON
CLUD D THAT CLAIMANT S TRAV L COSTS W R NOT R ASONABL SINC HIS
TR ATING DOCTOR, DR. SARAZIN, INDICAT D CLAIMANT COULD R C IV TH 
N C SSARY CAR AND TR ATM NT IN BOIS OR NAMPA, IDAHO.
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ANOTHER CASE INVOL.VING MILEAGE REIMBURSEMENT, IN THE MATTER 
OF THE COMPENSATION OF DONNA SCHULTZ, CLAIMANT ( UNDERSCORED) t WCB 
CASE N00 7 5 -159 0 THE CLAIMANT HAD BEEN INITIALLY TREATED BY HER DOC

TOR IN PORTLAND, SHE LATER MOVED TO ALSEA 1 OREGON BUT CONTINUED TO 

COMMUTE BETWEEN ALSEA AND PORTLAND EVERY OTHER DAV FOR OFFICE CALLS 
TO HER TREATING PHVSICIAN 0 THE REFEREE FOUND THAT CLAIMANT COULD 

HAVE OBTAINED THE SAME TYPE OF MEDICAL CARE AND TREATMENT IN CORVALLIS 
THAT SHE RECEIVED IN PORTLAND AND IT WAS NOT REASONABLE TO EXPECT RE

IMBURSEMENT FOR THE TRIPS BETWEEN ALSEA AND PORTLAND• THE BOARD 

AFFIRMED THE REFEREE BUT THE CIRCUIT COURT RULED THAT SINCE CLAIMANT 
HAD BEEN A RESIDENT OF PORTLAND AND BEGAN HER TREATMENT IN PORTLAND, 

SHE WAS ENTITLED TO CONTINUE THAT TREATMENT - HOWEVER 1 HAD CLAIMANT 
BEEN A RESIDENT OF ALSEA AT THE TIME OF HER INJURY AND SIMPLY DECIDED 
TO BE TREATED IN PORTLAND WHEN SIMILAR TREATMENT WAS AVAILABLE IN 
ALSEA Hi:::R EXPENSES WOULD NOT BE RECOVERABLE 0 

IN THIS CASE BEFORE THE BOARD 1 CLAIMANT RESIDED IN NYSSA, HIS 
TREATMENT BEGAN THERE, AND DR 0 SARAZIN INDICATED CLAIMANT COULD RE
CEIVE THE SAME TREATMENT IN BOISE. 

ON DE NOVO REVIEW, THE BOARD AGREES WITH THE FINDINGS ANO CON
CLUSIONS OF THE REFEREE ANO AFFIRMS HIS ORDER 0 

ORDER 

THE ORDER OF THE REFEREE I DATED JANUARY 2 1 1976 1 IS AFF IRMED 0 

WCB CASE NO. 74-4323 

OPAL LILLIAN VETTER CLAIMANT 
JAMES FOURNIER, CLAIMANTI S ATTV 0 

DEPT0 OF JUSTICE, DEFENSE ATTV 0 

REQUEST FOR REVIEW BY SAIF 

JUNE 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM FOR AGGRAVATION TO 
THE FUND AND, HAVING FOUND CLAIMANT TO BE 1 AT THAT TIME 1 MEDICALLY 
STATIONARY, AWARDED CLAIMANT AN ADDITIONAL 96 DEGREES FOR 3 0 PER 

CENT UNSCHEDULED DISABILITY 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON MAY 21 1 1969 WHEN 
SHE TWISTED HER BACK WHILE REACHING THROUGH A COUNTER - AT THAT TIME 
SHE WAS EMPLOYED IN THE CAFETERIA AS A FOOD SERVICE WORKER 0 DR 0 

MELGARD PERFORMED SURGERY FOR A PROTRUDED DISC AND 1 AFTER AN UNEVENT

FUL RECOVERY BY CLAIMANT, THE CLAIM WAS CLOSED BY DETERMINATION ORDER 
MAILED FEBRUARY 24 1 1970 WHICH AWARDED CLAIMANT 64 DEGREES FOR 20 

PER CENT UNSCHEDULED DISABILITY 0 

(N 1972 CLAIMANT REQUESTED A HEAR ING ON A DENIAL OF A CLAIM FOR 
AGGRAVATION 0 A HEARING WAS HELD ON FEBRUARY 20 1 1974 AND ON APRIL 30 0 

1974 1 THE MATTER WAS DISMISSED BY THE REFEREE ON THE GROUNDS THAT 
THERE WERE NO WRITTEN MEDICAL OPINIONS TO SUPPORT THE CLAIM FOR AGGRA

VATION WHICH WAS, AT THAT TIME, REQUIRED BY THE STATUTE 0 UPON APPEAL 
THE REFEREE WAS AFFIRMED BY AN ORDER ON REVIEW DATED JUNE 2 6 1 197 5 • 

IN DECEMBER, 1974 CLAIMANT AGAIN REQUESTED A HEARING ON AGGRA
VATION AND THIS TIME SUBMITTED THE CLAIM TO THE FUND BASED UPON A 
MEDICAL OPINION OF DR 0 DODD, THE CLAIM WAS DENIED IN JANUARY, I 975 0 

-2 43 -

I a other case i volvi g mileage reimburseme t, i the matter

OF THE COMPENSATION OF DONNA SCHULTZ, CLAIMANT (UNDERSCORED) , WC B
CASE NO, 7  -1  9 , THE CLAIMANT HAD BEEN INITIALLY TREATED BY HER DOC
TOR IN PORTLAND, SHE LATER MOVED TO ALSEA, OREGON BUT CONTINUED TO
COMMUTE BETWEEN ALSEA AND PORTLAND EVERY OTHER DAY FOR OFFICE CALLS
TO HER TREATING PHYSICIAN, THE REFEREE FOUND THAT CLAIMANT COULD
HAVE OBTAINED THE SAME TYPE OF MEDICAL CARE AND TREATMENT IN CORVALLIS
THAT SHE RECEIVED IN PORTLAND AND IT WAS NOT REASONABLE TO EXPECT RE
IMBURSEMENT FOR THE TRIPS BETWEEN ALSEA AND PORTLAND, THE BOARD
AFFIRMED THE REFEREE BUT THE CIRCUIT COURT RULED THAT SINCE CLAIMANT
HAD BEEN A RESIDENT OF PORTLAND AND BEGAN HER TREATMENT IN PORTLAND,
SHE WAS ENTITLED TO CONTINUE THAT TREATMENT HOWEVER, HAD CLAIMANT
BEEN A RESIDENT OF ALSEA AT THE TIME OF HER INJURY AND SIMPLY DECIDED
TO BE TREATED IN PORTLAND WHEN SIMILAR TREATMENT WAS AVAILABLE IN
ALSEA HER EXPENSES WOULD NOT BE RECOVERABLE,

In THIS CASE BEFORE THE BOARD, CLAIMANT RESIDED IN NYSSA, HIS
TREATMENT BEGAN THERE, AND DR, SARAZIN INDICATED CLAIMANT COULD RE
CEIVE THE SAME TREATMENT IN BOISE.

On DE NOVO REVIEW, THE BOARD AGREES WITH THE FINDINGS AND CON
CLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER.

ORDER
The order of the referee, dated Ja uary

WCB CA E NO. 74-4323 J

OPAL LILLIAN VETTER. CLAIMANT
JAM S FOURNI R, CLAIMANT' S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of the
referee s ORD R WHICH R MAND D cla mant s CLAIM FOR AGGRAVATION TO
TH FUND AND, HAVING FOUND CLAIMANT TO B , AT THAT TIM , M DICALLY
STATIONARY, AWARD D CLAIMANT AN ADDITIONAL 96 D GR  S FOR 3 0 P R
C NT UNSCH DUL D DISABILITY.

Claima t suffered a compe sable i jury o may 21, 1 96 9 whe 

SH TWIST D H R BACK WHIL R ACHING THROUGH A COUNT R AT THAT TIM 
SH WAS  MPLOY D IN TH CAF T RIA AS A FOOD S RVIC WORK R. DR,
M LGARD P RFORM D SURG RY FOR A PROTRUD D DISC AND, AFT R AN UN V NT
FUL R COV RY BY CLAIMANT, TH CLAIM WAS CLOS D BY D T RMINATION ORD R
MAIL D F BRUARY 24 , 1 970 WHICH AWARD D CLAIMANT 64 D GR  S FOR 2 0
P R C NT UNSCH DUL D DISABILITY.

In 1 972 CLAIMANT R QU ST D A H ARING ON A D NIAL OF A CLAIM FOR
AGGRAVATION. A H ARING WAS H LD ON F BRUARY 2 0 , 1 974 AND ON APRIL 30,
1 9 7 4 , TH MATT R WAS DISMISS D BY TH R F R  ON TH GROUNDS THAT
TH R W R NO WRITT N M DICAL OPINIONS TO SUPPORT TH CLAIM FOR AGGRA
VATION WHICH WAS, AT THAT TIM , R QUIR D BY TH STATUT . UPON APP AL
TH R F R  WAS AFFIRM D BY AN ORD R ON R VI W DAT D JUN 26, 1975.

In D C MB R, 1 9 74 CLAIMANT AGAIN R QU ST D A H ARING ON AGGRA
VATION AND THIS TIM SUBMITT D TH CLAIM TO TH FUND BAS D UPON A
M DICAL OPINION OF DR. DODD. TH CLAIM WAS D NI D IN JANUARY, 1 97 5 .

2 , 1 9 76 , IS AFFIRM D.

UNE 24, 1976
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DODD ON OCTOBER I I I 9 7 4 STATED CLAIMANT HAD HAD AN INCREASE 
OF DISABILITY SINCE HER LAST EVALUATION AND THERE WAS NOTHING, MEDI
CALLY, WHICH HE COULD DO TO HELP HER• HE THOUGHT, BASED UPON THE SUB
JECTIVE COMPLAINTS OF CLAIMANT, THAT SHE PROBABLY WAS PERMANENTLY 
DISABLED. CLAIMANT TOLD DR• DODD THAT SINCE HER SURGERY IN 1970 SHE 
HAS FELT NO IMPROVEMENT BUT RATHER THERE HAS BEEN AN INCREASING DISA

BILITY TO THE POINT THAT SHE CAN DO NO GAINFUL WORK EXCEPT KEEP UP THE 

ESSENTIAL CARE OF HER HOME• SHE TOLD DR• DODD SHE WOULD NOT GO THROUGH 
ANOTHER SURGERY FOR HER BACK BUT SHE WOULD ALLOW A MYELOGRAM• 

THE REFEREE FOUND THE CLAIMANT• S PROBLEMS HAVE NEVER CEASED. 
AT THE TIME OF HER INJURY SHE AND HER H_USBAND OPERATED A SHEEP RANCH. 
CLAIMANT WAS ABLE TO HELP OUT 1 ESPECIALLY DURING THE LAMBING SEASON 

AND WOULD WALK SOME 2 1 000 FEET TO THE BARN TWO OR THREE TIMES A DAY 

TO CHECK ON THE SHEEP THAT WERE LAMBING, ADDITIONALLY, SHE DID HER 

NORMAL HOUSEHOLD DUTIES• IN 1 971 AND 1972 CLAIMANT WAS ABLE TO DO 
HER HOUSE WORK BUT SHE WAS HAVING CONSTANT TROUBLE WITH HER BACK0 

THE' REFEREE FELT THAT PRIMARILY BECAUSE OF CLAIMANT• S AGE 1 SHE NEVER 

ATTEMPTED TO RETURN TO ANY GAINFUL EMPLOYMENT0 

IN JUNE 1 1973 CLAI MANTY S HUSBAND HAD A STROKE AND IS 1 FOR ALL 
PRACTICAL PURPOSES, PERMANENTLY DISABLED• CLAIMANT ATTEMPTED TO 
OPERATE THE SHEEP RANCH THEREAFTER BUT COULD NOT BECAUSE HER BACK 
PROBLEMS BECAME I_NCREASINGLY MORE SEVERE, THEREFORE, IN MAY 1 1974 
SHE AND HER HUSBAND WERE FORCED TO SELL THE IR RANCH AND MOVE TO MT0 

ANGEL WHERE THEY NOW RESIDE. 

THE REFEREE FOUND, BASED UPON CLAIMANT• S TESTIMONY AND THE 
MEDICAL EVIDENCE, THAT CLAIMANT• S CONDITION .HAS WORSENED SINCE THE 
LAST AWARD OR ARRANGEMENT OF COMPENSATION, HE FOUND CLAIMANT• S 

TESTIMONY TO BE QUITE CREDIBLE AND ALTHOUGH DR, DOODY S REPORT DID NOT 

GIVE ANY OBJECTIVE FINDINGS, IT DID INDICATE THAT HE FELT CLAIMANT HAD 

WORSENED OVER THE YEARS SINCE THE ORIGINAL CLOSURE 0 

THE REFEREE FOUND THAT CLAIMANT HAD NOT ATTEMPTED TO WORK AND 
IT WAS IMPOSSIBLE TO SAY WHETHER AT THIS STAGE OF HER LIFE AND IN THE 
SITUATION IN WHICH SHE FINDS HERSELF, WHETHER IT WOULD BE POSSIBLE FOR 
HER TO WORK. HE BELIEVED THAT IF IT WERE ABSOLUTELY NECESSARY FOR 
CLAIMANT TO RETURN TO WORK SHE PROBABLY COULD DO SO BUT SHE WOULD 

HAVE TO WORK WITH SUBSTANTIAL AMOUNT OF PAIN 0 

HE FOUND THAT CLAIMANT• S CONDITION AT THE PRESENT TIME WAS STA
TIONARY, SHE IS UNDOUBTEDLY HAVING SUBSTANTIAL PAIN AND IS FORCED TO 

LEAD A CONSIDERABLE SEDENTARY LIFE IN ORDER TO OFFSET SUCH PAIN 0 

8ASED UPON THESE FACTORS, THE REFEREE FOUND THAT CLAIMANT HAD 
SUFFERED SUBSTANTIAL LOSS OF HER EARNING CAPACITY AS A RESULT OF HER 

. INDUSTRIAL INJURY AND HE INCREASED THE PREVIOUS AWARD OF 2 0 PER CENT 

TO 5 0 PER CENT• 

AT THE HEARING IT WAS CONTENDED THAT BECAUSE THE MEDICAL OPINION 
. OF DR• DODD 1 DATED OCTOBER 1 1 197 4 1 PREDATED THE BOARD• S ORDER ON 
REVIEW CLAIMANT SHOULD BE REQUIRED TO SHOW THAT HER CONDITION HAD 
WORSENED SINCE THE DATE OF THE ORDER ON REVIEW AS THAT WOULD BE THE 

LAST ARRANGEMENT OF COMPENSATION. 

THE REFEREE CONCLUDED THAT THE ORDER ON REVIEW MERELY AFFIRMED 
THE REFEREE WHOSE DISMISSAL OF CLAIMANT• S CLAIM WAS BASED ON JURIS
DICTIONAL GROUNDS AND THAT SUCH ORDER ON REVIEW COULD NOT, IN ANY 
SENSE, BE INTERPRETED AS A LAST ARRANGEMENT OF COMPENSATION, HE CON
CLUDED THAT THE CLAIM FOR AGGRAVATION WAS FIL.ED WELL WITHIN THE FIVE 

YEAR PERIOD 0 
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Dr. DODD ON OCTOBER 1 , 1 97 4 STATED CLAIMANT HAD HAD AN INCREASE
OF DISABILITY SINCE HER LAST EVALUATION AND THERE WAS NOTHING, MEDI
CALLY, WHICH HE COULD DO TO HELP HER. HE THOUGHT, BASED UPON THE SUB
JECTIVE COMPLAINTS OF CLAIMANT, THAT SHE PROBABLY WAS PERMANENTLY
DISABLED. CLAIMANT TOLD DR. DODD THAT SINCE HER SURGERY IN 1 9 7 0 SHE
HAS FELT NO IMPROVEMENT BUT RATHER THERE HAS BEEN AN INCREASING DISA
BILITY TO THE POINT THAT SHE CAN DO NO GAINFUL WORK EXCEPT KEEP UP THE
ESSENTIAL CARE OF HER HOME, SHE TOLD DR. DODD SHE WOULD NOT GO THROUGH
ANOTHER SURGERY FOR HER BACK BUT SHE WOULD ALLOW A MYELOGRAM.

The referee fou d the claima t's problems have  ever ceased.
AT THE TIME OF HER INJURY SHE AND HER HUSBAND OPERATED A SHEEP RANCH.
CLAIMANT WAS ABLE TO HELP OUT, ESPECIALLY DURING THE LAMBING SEASON
AND WOULD WALK SOME 2,000 FEET TO THE BARN TWO OR THREE TIMES A DAY
TO CHECK ON THE SHEEP THAT WERE LAMBING. ADDITIONALLY, SHE DID HER
NORMAL HOUSEHOLD DUTIES. IN 197 1 AND 1 9 72 CLAIMANT WAS ABLE TO DO
HER HOUSE WORK BUT SHE WAS HAVING CONSTANT TROUBLE WITH HER BACK.
THE REFEREE FELT THAT PRIMARILY BECAUSE OF CLAIMANT'S AGE, SHE NEVER
ATTEMPTED TO RETURN TO ANY GAINFUL EMPLOYMENT.

In JUNE, 1 9 73 CLAIMANT'S HUSBAND HAD A STROKE AND IS, FOR ALL
PRACTICAL PURPOSES, PERMANENTLY DISABLED. CLAIMANT ATTEMPTED TO
OPERATE THE SHEEP RANCH THEREAFTER BUT COULD NOT BECAUSE HER BACK
PROBLEMS BECAME INCREASINGLY MORE SEVERE, THEREFORE, IN MAY, 1974
SHE AND HER HUSBAND WERE FORCED TO SELL THEIR RANCH AND MOVE TO MT.
ANGEL WHERE THEY NOW RESIDE.

The referee fou d, based upo claima t's testimo y a d the
M DICAL  VID NC , THAT CLAIMANT'S CONDITION HAS WORS N D SINC TH 
LAST AWARD OR ARRANG M NT OF COMP NSATION. H FOUND CLAIMANT'S
T STIMONY TO B QUIT CR DIBL AND ALTHOUGH DR. DODD'S R PORT DID NOT
GIV ANY OBJ CTIV FINDINGS, IT DID INDICAT THAT H F LT CLAIMANT HAD
WORS N D OV R TH Y ARS SINC TH ORIGINAL CLOSUR .

The referee fou d that claima t had  ot attempted to work a d

IT WAS IMPOSSIBL TO SAY WH TH R AT THIS STAG OF H R LIF AND IN TH 
SITUATION IN WHICH SH FINDS H RS LF, WH TH R IT WOULD B POSSIBL FOR
H R TO WORK. H B LI V D THAT IF IT W R ABSOLUT LY N C SSARY FOR
CLAIMANT TO R TURN TO WORK SH PROBABLY COULD DO SO BUT SH WOULD
HAV TO WORK WITH SUBSTANTIAL AMOUNT OF PAIN.

He FOUND THAT CLAIMANT'S CONDITION AT TH PR S NT TIM WAS STA
TIONARY, SH IS UNDOUBT DLY HAVING SUBSTANTIAL PAIN AND IS FORC D TO
L AD A CONSID RABL S D NTARY LIF IN ORD R TO OFFS T SUCH PAIN.

B sed upon these f ctors, the referee found th t cl im nt h d
SUFF R D SUBSTANTIAL LOSS OF H R  ARNING CAPACITY AS A R SULT OF H R
INDUSTRIAL INJURY AND H INCR AS D TH PR VIOUS AWARD OF 2 0 P R C NT
TO 5 0 P R C NT.

At TH H ARING IT WAS CONT ND D THAT B CAUS TH M DICAL OPINION
OF DR. DODD, DAT D OCTOB R 1 , 1 9 74 , PR DAT D TH BOARD' S ORD R ON
R VI W CLAIMANT SHOULD B R QUIR D TO SHOW THAT H R CONDITION HAD
WORS N D SINC TH DAT OF TH ORD R ON R VI W AS THAT WOULD B TH 
LAST ARRANG M NT OF COMP NSATION.

The referee co cluded that the order o review merely affirmed
TH R F R  WHOS DISMISSAL OF CLAIMANT'S CLAIM WAS BAS D ON JURIS
DICTIONAL GROUNDS AND THAT SUCH ORD R ON R VI W COULD NOT, IN ANY
S NS , B INT RPR T D AS A LAST ARRANG M NT OF COMP NSATION. H CON
CLUD D THAT TH CLAIM FOR AGGRAVATION WAS FIL D W LL WITHIN TH FIV 
Y AR P RIOD.
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ALSO CONCLUDED THAT THERE WAS NO INDICATION THAT CLAIMANT 
IS OR HAS BEEN TEMPORARILY TOTALLY DISABLED AND 1 THEREFORE, THERE 
WAS NO JUSTIFICATION TO AWARD COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE, DATED NOVEMBER 1 4, 1974 1 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY FEE, 
THE SUM OF 3 5 0 DOLLARS, PAYABLE BY THE STATE ACC !DENT INSURANCE FUND, 
FOR SERVICES IN CONNECTION WITH BOARD REVIEW 0 

WCB CASE NO. 75-1752 

JOSEPH KING, CLAIMA.NT 
BRUCE WILLIAMS, CLAIMANT'S ATTY 0 

JAMES HUEGLI, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY EMPLOYER 

J LINE 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH AWARDED CLAIMANT 114•80 DEGREES FOR LOSS OF BINAURAL HEARING0 . 

CLAIMANT, WHO WAS 7 0 YEARS OLD AT THE TIME OF THE HEARING, HAS 
SUSTAINED A HEARING LOSS OVER AN UNSPECIFIED PERIOD OF TIME WHILE EM
PLOYED BY THE EMPLOYER, THE INITIAL ONSET OF TH IS HEARING LOSS 1 AC
CORDING TO CLAIMANT, WAS ATTRIBUTABLE TO A POP VALVE GOING OFF, AFTER 
A SHORT PERIOD OF IMPROVEMENT, CLAIMANT'S HEARING LOSS PROGRESSIVELY 
WORSENED 0 HE HAS BEEN EXAMINED BY DR, THOMPSON, DR 0 EDIGER 1 AND DR 0 

COOPER. HIS CLAIM WAS ACCEPTED AS AN OCCUPATIONAL DISEASE AND CLOSED 
ON DECEMBER 2 0 1 1974 WITH A DETERMINATION ORDER WHICH GRANTED CLAIM
ANT COMPENSATION EQUAL TO 5 4 DEGREES FOR 2 8 0 1 3 PER CENT LOSS OF BI
NAURAL HEARING, RESULTING FROM 32 • 5 PER CENT LOSS OF HEARING IN THE 
LEFT EAR AND 2 7 • 5 PER CENT LOSS OF HEARING IN THE RIGHT EAR 0 CLAIMANT 
RETIRED FROM WORK ON OCTOBER 3 0, 197 0 AND HAS NOT BEEN EXPOSED TO 
INDUSTRIAL NOISE SINCE 0 

DR 0 THOMPSON, ON APRIL 3, 1973 1 TESTED CLAI MANT 1 S HEARING AND 
REPORTED CLAIMANT HEARD AT A LEVEL OF 30 DECIBALS WHEN TESTED AT 500 
TO 100 0 CYCLES - HOWEVER, AT A 2,000 CYCLE FREQUENCY CLAIMANT'S 
ACUITY DROPPED TO 70 AND 8 0 DECIBALS - HE ALSO NOTED LOSS OF DISCRIMI
NATION WHICH HE DESCRIBED AS - 'HE HEARS 1 BUT HE DOES NOT UNDERSTAND,' 

AUDIOLOGICAL EVALUATIONS WERE PERFORMED BY DR 0 EDIGER ON JUNE 
18 1 1973 AND AGAIN ON SEPTEMBER 23 1 1974 0 A COMPARISON OF THE TEST 
RESULTS INDICATE THEY ARE SIMILAR, BOTH IN PATTERN AND IN EXTENT OF 
HEARING LOSS, AS A RESULT OF THE FIRST EVALUATION, DR, EDIGER REPORTED 
PURE TONE: TE:STS INDICATED MILD HEARING BILATERALLY IN THE LOWEST FRE
QUENCIES, WITH A SEVERE APPARENTLY SENSORI-NEURAL HEARING LOSS Bl
LATERALLY IN THE HIGHER FREQUENCIES, CLAIMANT'S ABILITY TO DISCRIMI
NATE WAS FAIRLY GOOD, THE TESTED HEARING LOSS WAS CONSISTENT WITH 
CLAIMANT'S COMPLAINT OF DIFFICULTY WITH UNDERSTANDING SPEECH 0 AFTER· 
THE SECOND EVALUATION, DR• EDIGER REPORTED THAT THE AVERAGE SCORES 
THROUGHOUT THE 500 0 1,000 AND 2 1 000 CYCLE FREQUENCIES INDICATED A 
CHANGE OF ONLY THREE OR FOUR DECIBALS OVER THE FIRST EVALUATION0 HE 
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He also co cluded that there was  o i dicatio that claima t

IS OR HAS B  N T MPORARILY TOTALLY DISABL D AND, TH R FOR , TH R 
WAS NO JUSTIFICATION TO AWARD COMP NSATION FOR T MPORARY TOTAL DIS
ABILITY.

The board, o de  ovo review, affirms a d adopts the fi di gs

AND CONCLUSIONS OF TH R F R  .

ORDER
The order of the referee, dated November u, 1974, is affirmed.

Claima t's cou sel is awarded, as a reaso able attor ey fee,
TH SUM OF 3 5 0 DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND,
FOR S RVIC S IN CONN CTION WITH BOARD R VI W.

WCB CA E NO. 75-1752 JUNE 24, 1976

JO EPH KING, CLAIMANT
BRUCE WILLIAMS, CLAIMANT S ATTY,
JAMES HUEGL1, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilso a d moore.

The employer requests board review of the referee's order

WHICH AWARD D CLAIMANT 114.80 D GR  S FOR LOSS OF BINAURAL H ARING.

Claima t, who was 70 years old at the time of the heari g, has

SUSTAIN D A H ARING LOSS OV R AN UNSP CIFI D P RIOD OF TIM WHIL  M
PLOY D BY TH  MPLOY R. TH INITIAL ONS T OF THIS H ARING LOSS, AC
CORDING TO CLAIMANT, WAS ATTRIBUTABL TO A POP VALV GOING OFF. AFT R
A SHORT P RIOD OF IMPROV M NT, CLAIMANT'S H ARING LOSS PROGR SSIV LY
WORS N D. H HAS B  N  XAMIN D BY DR. THOMPSON, DR.  DIG R, AND DR.
COOP R. HIS CLAIM WAS ACC PT D AS AN OCCUPATIONAL DIS AS AND CLOS D
ON D C MB R 2 0 , 1 9 74 WITH A D T RMINATION ORD R WHICH GRANT D CLAIM
ANT COMP NSATION  QUAL TO 54 D GR  S FOR 28.13 P R C NT LOSS OF BI
NAURAL H ARING, R SULTING FROM 32.5 P R C NT LOSS OF H ARING IN TH 
L FT  AR AND 2 7.5 P R C NT LOSS OF H ARING IN TH RIGHT  AR. CLAIMANT
R TIR D FROM WORK ON OCTOB R 3 0 , 1 9 7 0 AND HAS NOT B  N  XPOS D TO
INDUSTRIAL NOIS SINC .

Dr. THOMPSON, ON APRIL 3 , 1 9 73 , T ST D CLAIMANT'S H ARING AND
R PORT D CLAIMANT H ARD AT A L V L OF 3 0 D CIBALS WH N T ST D AT 5 00
TO 1000 CYCL S HOW V R, AT A 2 , 0 0 0 CYCL FR QU NCY CLAIMANT' S
ACUITY DROPP D TO 7 0 AND 8 0 D CIBALS H ALSO NOT D LOSS OF DISCRIMI
NATION WHICH H D SCRIB D AS H H ARS, BUT H DO S NOT UND RSTAND,

AuDIOLOGICAL  VALUATIONS W R P RFORM D BY DR.  DIG R ON JUN 
1 8 , 1 9 73 AND AGAIN ON S PT MB R 2 3 , 1974. A COMPARISON OF TH T ST
R SULTS INDICAT TH Y AR SIMILAR, BOTH IN PATT RN AND IN  XT NT OF
H ARING LOSS. AS A R SULT OF TH FIRST  VALUATION, DR.  DIG R R PORT D
PUR TON T STS INDICAT D MILD H ARING BILAT RALLY IN TH LOW ST FR 
QU NCI S, WITH A S V R APPAR NTLY S NSOR1 -N URAL H ARING LOSS BI
LAT RALLY IN TH HIGH R FR QU NCI S. CLAIMANT'S ABILITY TO DISCRIMI
NAT WAS FAIRLY GOOD, TH T ST D H ARING LOSS WAS CONSIST NT WITH
CLAIMANT'S COMPLAINT OF DIFFICULTY WITH UND RSTANDING SP  CH. AFT R
TH S COND  VALUATION, DR.  DIG R R PORT D THAT TH AV RAG SCOR S
THROUGHOUT TH 5 0 0 , 1 , 0 00 AND 2 ,000 CYCL FR QU NCI S INDICAT D A
CHANG OF ONLY THR  OR FOUR D CIBALS OV R TH FIRST  VALUATION. H 
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CLAIMANT WAS NOT AN IDEAL HEARING AID CANDIDATE AS HIS HEARING AID 
AMPLIFIED BUT DID NOT CLARIFY SPEECH. 

DR. EDIGER, ON SEPTEMBER 22 1 1974 1 TESTIFIED THAT CLAIMANT EX
PERIENCED A 29.78 PER CENT LOSS OF BINAURAL HEARING RESULTING FROM 
3 5 • 1 7 PER CENT LOSS OF HEARING IN THE LEFT EAR AND 2 8 • 9 2 PER CENT LOSS 
OF HEARING IN THE RIGHT EAR WHEN TESTED AT soo, 1,000, 2,000, 3,ooo, 
4 1 000 AND 6 1 000 CYCLE FREQUENCIES• A DEDUCTION l/l!AS MADE FOR THE 
PRESBYCUSIS FACTOR, THE LOSS OF HEARING DUE TO AGE 1 IN ACCORDANCE 
WITH THE NATIONAL INSTITUTE OF OCCUPATIONAL SAFETY AND HEALTH TABLES• 
DR• EDIGER ALSO INDICATED THAT CLAIMANT EXPERIENCED A 2 8 • 5 PER CENT 
LOSS OF BINAURAL HEARING RESULTING FROM 21 PER CENT LOSS OF HEARING 
IN THE LEFT EAR AND 15•99 PER CENT LOSS OF BINAURAL HEARING IN THE RIGHT 
EAR WHEN TESTED AT 500• 1 eOOO, 2,000 CYCLE FREQUENCIES - NO DEDUCTION 
WAS MADE FOR THE PRESBYCUSIS FACTOR WHEN COMPUTING AT THESE CYCLES 
AS THE MIDDLE FREQUENCIES ARE NOT AS GREATLY AFFECTED BY THE AGING. 
PROCESS AS ARE THE HIGHER FREQUENCIES. LIKEWISE, SPEECH DISCRIMINATION 
APPEARED TO BE A FACTOR IN CLAIMANT'S INABILITY TO UNDERSTAND SPEECH• 
ON SEPTEMBER 23 1 1974 HIS SPEECH DISCRIMINATION SCORES WERE 88 PER 
CENT FOR THE RIGHT EAR AND 84 PER CENT FOR THE LEFT EARe 

0N MARCH 11 1 1 9 7 5 DR• COOPER HAb TESTED CLAIMANT AND FOUND A 
MODERATE MID AND HIGH FREQUENCY BILATERAL SENSORI-NEURAL HEARING 
LOSS WHICH WAS APPROXIMATELY EQUAL IN BOTH EARS• HE REPORTED CLAIM
ANT EXPERIENCED A 3 0 PER CENT LOSS OF BINAURAL HEARi NG RESULTING FROM 
3 5 PER CENT LOSS OF HEARING IN THE LEFT EAR AND 2 9 PER CENT LOSS OF 
HEARING IN THE RIGHT EAR• POOR SPEECH DISCRIMINATION WAS CONSIDERED 
A FACTOR IN CLAIMANT'S INABILITY TO UNDERSTAND SPEECH• CLAIMANT'S. 
SPEECH DISCRIMINATION SCORES WERE 64 PER CENT IN THE RIGHT EAR AND 52 
PER CENT IN THE LEFT EAR• THE PRESBYCUSIS FACTOR WAS NOT TAKEN INTO 

. CONSIDERATION• 

THE EMPLOYER CONTENDS THAT THE REFEREE WAS IN ERROR IN USING 
2 5 0 TO 8 1 000 CYCLES PER SECOND IN THE CALCULATION OF HEARING LOSS -
THAT THE ~EFEREE FAILED TO USE PRESBYCUSIS CALCULATIONS IN DETERMIN
ING HEARING LOSS - THAT HE ERRED IN THE USE OF WORK DISCRIMINATION AS 
A DETERMINATIVE FACTOR IN HEARING LOSS CASES BY APPLYING AN ARBITRARY 
FORMULA WITHOUT FOUNDATION AND ALSO IN GRANTING ANY AWARD AT ALL FOR 
WORD DISCRIMINATION LOSS AS NO EVIDENCE WAS PRESENTED THAT THE NOISI;: 
EXPOSURE AT BOISE CASCADE CAUSED SUCH WORD DISCRIMINATION AND, FINALLY, 
THAT THE REFEREE FAILED TO APPLY ORS 6 5 6 • 21 4 ( 9) PROPERLY. 

THE REFEREE, RELYING UPON THE BOARD'S ORDERS ON REVIEW IN OSCAR 
PRIVETTE, CLAIMANT ( UNDERSCORED) t WCB CASE NO• 7 3 -156 3 1 DATED JULY 
18 1 197 4 t CONN AN OLSON, CLAIMANT ( UNDERSCORED) t WCB CASE NO• 7 4 -3 3 6 5, 
DATED JANUARY 2 7 1 1976 1 EDWARD J• LONG 1 CLAIMANT ( UNDERSCORED) 1 WCB 
CASE NOe 74-2725-E 1 DATED JANUARY 19 1 1973 AND ROBERT Me FLICK, 
CLAIMANT (UNDERSCORED) 1 WCB CASE NO• 7 4 -1488 1 DATED JULY 3 t 1 9 7 5 1 

CONCLUDED THAT THE BOARD HAD NOT ADOPTED THE RECOMMENDATIONS MADE 
BY MRe FULLERTON, ADMINISTRATOR OF THE EVALUATION DIVISION, TO THE 
BOARD ON MAY 17 1 1976 (DEFENDANT'S EXHIBIT 9) 0 

MR• FULLERTON HAD STATED THAT THE ABILITY TO DISCERN SPEECH WAS 
PART OF THE LOSS OF HEARING IN THE HIGHER FREQ.UENCIESe HE ALSO HAD 
STATED THAT DR• EDIGER• AS WELL AS OTHER SOURCES, CONTACTED BY EVAL
UATION DIVISION IN ITS PREPARATION OF THE HEARING LOSS COMPUTATION, HAD 
SAID THAT THERE WAS NO KNOWN WAY OR FORMULA TO ARRIVE AT COMPENSATION 
FOR HEARING LOSS THROUGH SPEECH DISCRIMINATION TESTING• THE DETER
MINATION ORDER ISSUED IN THE INSTANT CASE WAS COMPUTED AT THE RANGE 
OF 5 0 0 THROUGH 2 1 00 0 CYCLES PER SECOND WHICH WAS THE PROCEDURE IN USE 
AT THAT TIME• ON FEBRUARY 18 • 1976. THE EVALUATION DIVISION CHANGED TO 
THE RANGE 250 THROUGH 8 9 000 CYCLES PER SECOND, BUT• ON MARCH 24 1 1976 
IT ADOPTED THE RANGE OF 5 0 0 THROUGH 6 1 00 0 CYCLES PER SECOND ( BULLETIN 
NOe 122 1 PUBLISHED ON APRIL 6 1 1976). 
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F LT CLAIMANT WAS NOT AN ID AL H ARING AID CANDIDAT AS HIS H ARING AID
AMPLIFI D BUT DID NOT CLARIFY SP  CH.

Dr.  DIG R, ON S PT MB R 22 , 1 9 74 , T STIFI D THAT CLAIMANT  X
P RI NC D A 2 9 . 78 P R C NT LOSS OF BINAURAL H ARING R SULTING FROM
3 5.17 P R C NT LOSS OF H ARING IN TH L FT  AR AND 2 8.92 P R C NT LOSS
OF H ARING IN TH RIGHT  AR WH N T ST D AT 500, 1,000, 2,000, 3,000,
4,0 00 AND 6 , 00 0 CYCL FR QU NCI S. A D DUCTION WAS MAD FOR TH 
PR SBYCUSIS FACTOR, TH LOSS OF H ARING DU TO AG , IN ACCORDANC 
WITH TH NATIONAL INSTITUT OF OCCUPATIONAL SAF TY AND H ALTH TABL S.
DR.  DIG R ALSO INDICAT D THAT CLAIMANT  XP RI NC D A 2 8.5 P R C NT
LOSS OF BINAURAL H ARING R SULTING FROM 2 1 P R C NT LOSS OF H ARING
IN TH L FT  AR AND 1 5.99 P R C NT LOSS OF BINAURAL H ARING IN TH RIGHT
 AR WH N T ST D AT 500, 1,000, 2,000 CYCL FR QU NCI S NO D DUCTION
WAS MAD FOR TH PR SBYCUSIS FACTOR WH N COMPUTING AT TH S CYCL S
AS TH MIDDL FR QU NCI S AR NOT AS GR ATLY AFF CT D BY TH AGING
PROC SS AS AR TH HIGH R FR QU NCI S. LIK WIS , SP  CH DISCRIMINATION
APP AR D TO B A FACTOR IN CLAIMANT S INABILITY TO UND RSTAND SP  CH.
ON S PT MB R 2 3 , 1 9 74 HIS SP  CH DISCRIMINATION SCOR S W R 88 P R
C NT FOR TH RIGHT  AR AND 84 P R C NT FOR TH L FT  AR,

On MARCH 1 1 , 1 9 7 5 DR. COOP R HAD T ST D CLAIMANT AND FOUND A
MOD RAT MID AND HIGH FR QU NCY BILAT RAL S NSOR I N URAL H ARING
LOSS WHICH WAS APPROXIMAT LY  QUAL IN BOTH  ARS. H R PORT D CLAIM
ANT  XP RI NC D A 30 P R C NT LOSS OF BINAURAL H ARING R SULTING FROM
35 P R C NT LOSS OF H ARING IN TH L FT  AR AND 29 P R C NT LOSS OF
H ARING IN TH RIGHT  AR. POOR SP  CH DISCRIMINATION WAS CONSID R D
A FACTOR IN CLAIMANT'S INABILITY TO UND RSTAND SP  CH. CLAIMANT S
SP  CH DISCRIMINATION SCOR S W R 64 P R C NT IN TH RIGHT  AR AND 52
P R C NT IN TH L FT  AR. TH PR SBYCUSIS FACTOR WAS NOT TAK N INTO
CONSID RATION.

The employer co te ds that the referee was i error i usi g

2 5 0 TO 8 , 0 00 CYCL S P R S COND IN TH CALCULATION OF H ARING LOSS
THAT TH R F R  FAIL D TO US PR SBYCUSIS CALCULATIONS IN D T RMIN
ING H ARING LOSS THAT H  RR D IN TH US OF WORK DISCRIMINATION AS
A D T RMINATIV FACTOR IN H ARING LOSS CAS S BY APPLYING AN ARBITRARY
FORMULA WITHOUT FOUNDATION AND ALSO IN GRANTING ANY AWARD AT ALL FOR
WORD DISCRIMINATION LOSS AS NO  VID NC WAS PR S NT D THAT TH NOIS 
 XPOSUR AT BOIS CASCAD CAUS D SUCH WORD DISCRIMINATION AND, FINALLY,
THAT TH R F R  FAIL D TO APPLY ORS 656.214(9) PROP RLY.

The referee, relyi g upo the board's orders o review i oscar

PRIV TT , CLAIMANT (UND RSCOR D), WCB CAS NO. 7 3 1 563 , DAT D JULY
1 8 , 1 9 74 , CONNAN OLSON, CLAIMANT (UND RSCOR D) , WCB CAS NO. 7 4 -3 365 ,
DAT D JANUARY 2 7 , 1 9 76 ,  DWARD J. LONG, CLAIMANT (UND RSCOR D) , WCB
CAS NO. 74 2 7 2 5  , DAT D JANUARY 1 9 , 1 9 73 AND ROB RT M. FLICK,
CLAIMANT ( UND RSCOR D) , WCB CAS NO. 7 4 -1 4 8 8 , DAT D JULY 3 , 1 9 7 5 ,
CONCLUD D THAT TH BOARD HAD NOT ADOPT D TH R COMM NDATIONS MAD 
BY MR. FULL RTON, ADMINISTRATOR OF TH  VALUATION DIVISION, TO TH 
BOARD ON MAY 1 7 , 1 976 ( D F NDANT* S  XHIBIT 9 ) .

Mr. FULL RTON HAD STAT D THAT TH ABILITY TO DISC RN SP  CH WAS
PART OF TH LOSS OF H ARING IN TH HIGH R FR QU NCI S. H ALSO HAD
STAT D THAT DR.  DIG R, AS W LL AS OTH R SOURC S, CONTACT D BY  VAL
UATION DIVISION IN ITS PR PARATION OF TH H ARING LOSS COMPUTATION, HAD
SAID THAT TH R WAS NO KNOWN WAY OR FORMULA TO ARRIV AT COMP NSATION
FOR H ARING LOSS THROUGH SP  CH DISCRIMINATION T STING. TH D T R
MINATION ORD R ISSU D IN TH INSTANT CAS WAS COMPUT D AT TH RANG 
OF 5 00 THROUGH 2 , 000 CYCL S P R S COND WHICH WAS TH PROC DUR IN US 
AT THAT TIM . ON F BRUARY 1 8 , 1 976 TH  VALUATION DIVISION CHANG D TO
TH RANG 2 5 0 THROUGH 8 , 00 0 CYCL S P R S COND, BUT, ON MARCH 2 4 , 1 97 6
IT ADOPT D TH RANG OF 500 THROUGH 6,000 CYCL S P R S COND (BULL TIN
NO. 122, PUBLISH D ON APRIL 6, 1976).
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REFEREE FELT THAT THE EVIDENCE PRESENTED AT. THE TIME OF THE 
.HEARING, RELATIVE TO COMPUT.ATION OF HEARING LOSS, CONTROLLED _THE FRE
QUENCIES AND THE RANGES TO BE UTILIZED IN MAKING THE FINAL COMPUTATION 
AND THAT LOSS OF WORK DISCRIMINATION IS THE PROPER TEST OR FACTOR TO 
BE CONSIDERED IN COMPUTATION OF HEARING LOSS EVEN THOUGH THE LEGIS
LATURE DID NOT SPECIFICALLY PROVIDE FOR THE FACT OF LOSS OF WORK 
DISCRIMINATION OR TH AT THERE IS NO WAY TO PRECISELY RATE THE LOSS OF 
DISCRIMINATION• 

HE FOUND THAT SPEECH DISCRIMINATION WAS A PART OF NORMAL HEARING 
AND THAT THE EMPLOY_ER' S ARGUMENT THAT CLAIMANT HAO FAILED TO PROVE, 
BY A PREPONDERANCE OF THE EVIDENCE, THAT HIS WORD LOSS DISCRIMINATION 
WAS ATTRIBUTABLE TO HIS WORK CONNEC.TED ACTIVITIES WAS WITHOUT MERIT• 
.CLAIMANT HAO WORKED FOR THE EMPLOYER 37 YEARS ANO DURING THAT TIME 
A BOILER POP VALVE WENT OFF APPROXIMATELY t 2 INCHES FROM HIS HEAD 
AND, INITIALLY, PRECIPITATED HIS HEARING LOSS• CLAIMANT HAS WORKED 
AROUND NOISE EQUIPMENT DURING THE TERM. OF HIS EMPLOYMENT AND, THERE
FORE, WAS EXPOSED TO INDUSTRIAL NOISE OVER A LONG PERIOD OF TIME - HE 
DID NOT WEAR ANY TYPE OF EAR PROTECTION DEVICE DURING HIS EMPLOYMENT• 

THE REFEREE FOUND THAT THE TYPE OF HEARING LOSS THAT CLAIMANT 
DISPLAYED WAS CONSISTENT WITH HIS COMPLAINTS OF DIFFICULTY IN UNDER
STANDING SPEECH, THAT HIS HEARING LOSS, INCLUDING LOSS OF DISCRIMINA
TION, WAS NOT UNLIKE THAT WHICH COULD ACCOMPANY PROLONGED EXPOSURE 
TO HIGH NOISE LEVELS ANO THAT THE EMPLOYER ACCEPTED CLAIMANT'S HEARING 
LOSS CLAIM WITH KNOWLEDGE OF ALL THESE FACTS. 

80TH DRe EDIGER AND OR• COOPER MEDICALLY ESTABLISHED THE FACT 
OF THE HEARING LOSS AS w·ELL AS THE LOSS OF WORD DISCRIMINATION• 

HE CONCLUDED THAT CLAIMANT HAD PROVED BY A PREPONDERANCE OF 
THE EVIDENCE, THAT IT WAS MORE PROBABLE THAN NOT, THAT CLAIMANT'S 
HEARING LOSS, INCLUDING LOSS OF WORD DISCRIMINATION, WAS THE RESULT 
OF HIS WORK-CONNECTED ACTIVITIES FOR THE EMPLOYER OVER A .LONG PERIOD 
OF TIME• 

USING THE STATUTORY FORMULA, THE REFEREE ESTABLISHED CLAIMANT'S 
BINAURAL HEARING LOSS DISABILITY AT 96 • 98 DEGREES AND AWARDED AN ADDI
TIONAL 17 1 82 DEGREES FOR CLAIMANT'S LOSS OF VVORD DJSCRIMJNATION 1 

THEREBY INCREASING CLAIMANT'S AWARD TO I 14 • 8 0 DEGREES FOR 6 5 PER CENT 
BINAURAL. HEARING Loss. 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT IN ALL PROBABILITY 
CLAIMANT'S HEARING LOSS JS ATTRIBUTABLE TO HIS 3 7 YEARS OF EMPLOYMENT 
WITH THE EMPLOYER• A LONG DURATION OF REASONABLY LOUD NOISE EXPOSURE 
CAN BE MORE DAMAGING THAN A SHORT INCREMENT OF LOUDER NOISE• IT HAS 
BEEN ONLY RECENTLY THAT EFFORTS TO REDUCE NOISE EXPOSURE TO EMPL.OYEES 
HAVE BEEN MADE, THEREFORE, ANY STUDIES OF NOISE LEVELS AT BOISE CAS
CADE, AT THE PRESENT TIME_, WOULD UNDOUBTEDLY BE EXTREMELY DIFFERENT 
FROM THE NOISE TO WHICH CLAIMANT WAS EXPOSED AND FOR WHICH HIS CLAIM 
FOR HEARING LOSS WAS RECEIVED AND ACCEPTED BY THE EMPLOYER ON APRIL 
16, 1973. 

THE BOARD NOTES THAT CLAIMANT WAS 70 YEARS OLD AT THE TIME OF 
THE HEARING ON AUGUST 4, 1975 1 NEARLY FIVE YEARS AFTER CLAIMANT HAD 
RETIRED. PRESBYCUSIS 1 THE LOSS OF HEARING DUE TO AGE 1 DEFINITELY 
SHOULD BE CONSIDERED AS A FACTOR - THE DEVELOPMENT OF PRESBVCUSIS IN 
A NORMAL PERSON IS JUST AS PREDICTABLE AS THE AGING PROCESS IN OTHER 
BODY SYSTEMS• AT THE TIME THE REFEREE REJECTED DRe EDIGER' S INFOR-, 
MATION REGARDING THE PRESBYCUSIS ADJUSTMENT BULLETIN NO• 1 Z2 HAD NOT 
BEEN PUBLISHED, HAD IT BEEN, PRESUMABLY DR• EDIGER' S OPINION WOULD 
HAVE BEEN ACCEPTED. 

-247-

The referee felt that the evide ce prese ted at the time of the

H ARING, R LATIV TO COMPUTATION OF H ARING LOSS, CONTROLL D TH FR 
QU NCI S AND TH RANG S TO B UTILIZ D IN MAKING TH FINAL COMPUTATION
AND THAT LOSS OF WORK DISCRIMINATION IS TH PROP R T ST OR FACTOR TO
B CONSID R D IN COMPUTATION OF H ARING LOSS  V N THOUGH TH L GIS
LATUR DID NOT SP CIFICALLY PROVID FOR TH FACT OF LOSS OF WORK
DISCRIMINATION OR THAT TH R IS NO WAY TO PR CIS LY RAT TH LOSS OF
DISCRIMINATION,

He FOUND THAT SP  CH DISCRIMINATION WAS A PART OF NORMAL H ARING
AND THAT TH  MPLOY R S ARGUM NT THAT CLAIMANT HAD FAIL D TO PROV ,
BY A PR POND RANC OF TH  VID NC , THAT HIS WORD LOSS DISCRIMINATION
WAS ATTRIBUTABL TO HIS WORK CONN CT D ACTIVITI S WAS WITHOUT M RIT,
CLAIMANT HAD WORK D FOR TH  MPLOY R 37 Y ARS AND DURING THAT TIM 
A BOIL R POP VALV W NT OFF APPROXIMAT LY 1 2 INCH S FROM HIS H AD
AND, INITIALLY, PR CIPITAT D HIS H ARING LOSS, CLAIMANT HAS WORK D
AROUND NOIS  QUIPM NT DURING TH T RM OF HIS  MPLOYM NT AND, TH R 
FOR , WAS  XPOS D TO INDUSTRIAL NOIS OV R A LONG P RIOD OF TIM H 
DID NOT W AR ANY TYP OF  AR PROT CTION D VIC DURING HIS  MPLOYM NT,

The referee found th t the type of he ring loss th t cl im nt
DISPLAY D WAS CONSIST NT WITH HIS COMPLAINTS OF DIFFICULTY IN UND R
STANDING SP  CH, THAT HIS H ARING LOSS, INCLUDING LOSS OF DISCRIMINA
TION, WAS NOT UNLIK THAT WHICH COULD ACCOMPANY PROLONG D  XPOSUR 
TO HIGH NOIS L V LS AND THAT TH  MPLOY R ACC PT D CLAIMANT S H ARING
LOSS CLAIM WITH KNOWL DG OF ALL TH S FACTS,

Both dr, ediger a d dr. cooper medically established the fact
OF TH H ARING LOSS AS W LL AS TH LOSS OF WORD DISCRIMINATION,

He CONCLUD D THAT CLAIMANT HAD PROV D BY A PR POND RANC OF
TH  VID NC , THAT IT WAS MOR PROBABL THAN NOT, THAT CLAIMANT S
H ARING LOSS, INCLUDING LOSS OF WORD DISCRIMINATION, WAS TH R SULT
OF HIS WORK-CONN CT D ACTIVITI S FOR TH  MPLOY R OV R A LONG P RIOD
OF TIM ,

Usi g the statutory formula, the referee established claima t s
BINAURAL H ARING LOSS DISABILITY AT 96 . 98 D GR  S AND AWARD D AN ADDI
TIONAL 17,82 D GR  S FOR CLAIMANT S LOSS OF WORD DISCRIMINATION,
TH R BY INCR ASING CLAIMANT'S AWARD TO 114.80 D GR  S FOR 65 P R C NT
BINAURAL H ARING LOSS.

The bo rd, on de novo review, finds th t in  ll prob bility
CLAIMANT'S H ARING LOSS IS ATTRIBUTABL TO HIS 3 7 Y ARS OF  MPLOYM NT
WITH TH  MPLOY R. A LONG DURATION OF R ASONABLY LOUD NOIS  XPOSUR 
CAN B MOR DAMAGING THAN A SHORT INCR M NT OF LOUD R NOIS . IT HAS
B  N ONLY R C NTLY THAT  FFORTS TO R DUC NOIS  XPOSUR TO  MPLOY  S
HAV B  N MAD , TH R FOR , ANY STUDI S OF NOIS L V LS AT BOIS CAS
CAD , AT TH PR S NT TIM , WOULD UNDOUBT DLY B  XTR M LY DIFF R NT
FROM TH NOIS TO WHICH CLAIMANT WAS  XPOS D AND FOR WHICH HIS CLAIM
FOR H ARING LOSS WAS R C IV D AND ACC PT D BY TH  MPLOY R ON APRIL
16, 1973.

TH BOARD NOT S THAT CLAIMANT WAS 7 0 Y ARS OLD AT TH TIM OF
TH H ARING ON AUGUST 4, 1975, N ARLY FIV Y ARS AFT R CLAIMANT HAD
R TIR D. PR SBYCUSIS, TH LOSS OF H ARING DU TO AG , D FINIT LY
SHOULD B CONSID R D AS A FACTOR TH D V LOPM NT OF PR SBYCUSIS IN
A NORMAL P RSON IS JUST AS PR DICTABL AS TH AGING PROC SS IN OTH R
BODY SYST MS. AT TH TIM TH R F R  R J CT D DR.  DIG R* S INFOR-.
MATION R GARDING TH PR SBYCUSIS ADJUSTM NT BULL TIN NO. 122 HAD NOT
B  N PUBLISH D, HAD IT B  N, PR SUMABLY DR.  DIG R1 S OPINION WOULD
HAV B  N ACC PT D.
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REFEREE IN MAKING HIS CALCULATION OF HEARING LOSS USED 2 5 0 
TO 8 1 0 0 0 CYCLES PER SECOND, IN ACCORDANCE WITH PRIVETTE (UNDERSCORED) 

HOWEVER, NEITHER 2 5 0 NOR 8 1 000 CYCLES PER SECOND ENTER INTO THE SPEECH 
FREQUENCY RANGE NOR ARE THEY PARTICULARLY IMPORTANT SOUNDS IN RANGE 

OF HUMAN HEARING, THIS WAS THE BASIS FOR THE ISSUANCE OF BULLETIN NO• 

122 1 WHICH SPECIFIED THE USE OF FREQUENCIES OF 5 0 0 THROUGH 6 t O O O CYCLES 
PER SECOND IN CASES OF HEARING LOSS 0 

LJs1NG PURE TONE ONLY 0 WITH ALLOWANCE FOR PRESBYCUSIS IN ACCOR
DANCE W 1TH BULLET IN NO• 1 2 2 AND THE RULES APPROVED FOR THE EVALUATION 
DIVISION, THE BOARD CONCLUDES THAT CLAIMANT HAS 36 0 24 PER CENT IMPAIR
MENT IN HIS LEFT EAR AND 30 0 00 PER CENT IN HIS RIGHT EAR FOR A BINAURAL 
LOSS OF 30 0 78 PER CENT0 IN ARRIVING AT THIS DETERMINATION THE BOARD 

DID NOT INCLUDE ANY AWARD FOR SPEECH DISCRIMINATION, AGREEING WITH MR 0 

FULLERTON THAT THE ABILITY TO DISCERN SPEECH IS PART OF THE LOSS OF 

HEARING IN THE HIGHER FREQUENCY AND 1 THEREFORE, THE CLAIMANT HAD BEEN 
COMPENSATED FOR SUCH SPEECH DISCRIMINATION WHEN HIS HEARING LOSS WAS 

COMPUTED USING THE TESTING IN THE HIGHER FREQUENCIES 0 ALSO THE PRES

BYCUSIS FACTOR USED WAS 1 6 • 6 7 WHICH IS THE VALUE APPENDED TO THE 
EVALUATION'S PROCEDURE FOR A 5 0 0 THROUGH 6 t O O O CYCLE PER SECOND RANGE 
RATHER THAN DR 0 EDIGER' S FACTOR OF 17•38 WHICH IS THE VALUE PROPOSED 
FOR USE ON A 2 5 0 THROUGH 8 1 00 0 CYCLE PER SECOND RANGE 0 

ORDER 

THE ORDER OF THE REFEREE I DATED FEBRUARY 2 6 0 1 9 7 6 1 IS MOD IFIED 0 

CLAIMANT IS AWARDED 59 0 10 DEGREES FOR 30 0 78 PER CENT BINAURAL 
HEARING LOSS 0 THIS AWARD IS IN LIEU OF THE AWARD MADE BY THE REFEREE 

IN HIS ORDER WHICH IN ALL OTHER RESPECTS IS AFFIRMED. 

WCB CASE NO. 74-62 

JACOB E. BALLWEBER, CLAIMANT 
RICHARD KROPP, CLAIMANT'S ATTY. 

DEPT0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH AF
FIRMED THE DETERMINATION ORDER MAILED DECEMBER 26, 1973 WHEREBY 
CLAIMANT WAS AWARDED COMPENSATION FOR TEMPORARY TOTAL DISABILITY 

ONLY. 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON OCTOBER 2 5 1 1 Q 7 2 WHILE 
HELPING LIFT AND MOVE A LARGE CRATED WINCH. THE INJURY WAS DIAGNOSED 
AS A CERVICAL STRAIN AND THE CLAIM WAS·ULTiMATELY CL.OSED BY DETERMIN

ATION ORCER WHICH AWARDED l'JC PERMANENT PARTIAL DISABIL.ITY COMPENSATION 0 

THE REFEREE FOUND THAT CL.AIMANT HAS PERMANENT PHYSICAL IMPAIR

MENT OF HIS LEGS RESULTING FROM WAR WOUNDS SUFFERED IN 196 9 WHILE IN 
VIET NAM 0 HE ALSO HAS PERMANENT DISABILITY FROM A WHIP-LASH INJURY 
OF THE NECK AND SHOULDERS SUFFERED IN AN AUTOMOBILE ACCIDENT IN JUNE, 
197 2 • CLAIMANT WAS SLOWLY RECOVERING FROM THE LATTER AUTOMOBILE 

ACCIDENT WHEN HIS CONDITION WAS EXACERBATED BY THE LIFTING INCIDENT 

IN OCTOBER, 197 2 • 

BEFORE THE AUTOMOBILE ACCIDENT CLAIMANT WAS WORKING AS A ME
CHANIC FOR A VOLKSWAGEN DEALERSHIP, AFTERWARDS HE STOPPED DOING 

-2 4 8 -

The referee i maki g his calculatio of heari g loss used zso

TO 8,000 CYCL S P R S COND, IN ACCORDANC WITH PRIV TT (UND RSCOR D)
HOW V R, N ITH R 2 5 0 NOR 8 , 00 0 CYCL S P R S COND  NT R INTO TH SP  CH
FR QU NCY RANG NOR AR TH Y PARTICULARLY IMPORTANT SOUNDS IN RANG 
OF HUMAN H ARING, THIS WAS TH BASIS FOR TH ISSUANC OF BULL TIN NO.
122, WHICH SP CIFI D TH US OF FR QU NCI S OF 5 0 0 THROUGH 6 , 0 0 0 CYCL S
P R S COND IN CAS S OF H ARING LOSS.

Usi g pure to e o ly, with allowa ce for presbycusis i accor

dance WITH BULL TIN NO. 122 AND TH RUL S APPROV D FOR TH  VALUATION
DIVISION, TH BOARD CONCLUD S THAT CLAIMANT HAS 3 6.2 4 P R C NT IMPAIR
M NT IN HIS L FT  AR AND 3 0 . 0 0 P R C NT IN HIS RIGHT  AR FOR A BINAURAL
LOSS OF 3 0. 7 8 P R C NT. IN ARRIVING AT THIS D T RMINATION TH BOARD
DID NOT INCLUD ANY AWARD FOR SP  CH DISCRIMINATION, AGR  ING WITH MR.
FULL RTON THAT TH ABILITY TO DISC RN SP  CH IS PART OF TH LOSS OF
H ARING IN TH HIGH R FR QU NCY AND, TH R FOR , TH CLAIMANT HAD B  N
COMP NSAT D FOR SUCH SP  CH DISCRIMINATION WH N HIS H ARING LOSS WAS
COMPUT D USING TH T STING IN TH HIGH R FR QU NCI S. ALSO TH PR S
BYCUSIS FACTOR US D WAS 16.67 WHICH IS TH VALU APP ND D TO TH 
 VALUATION S PROC DUR FOR A 5 0 0 THROUGH 6 , 00 0 CYCL P R S COND RANG 
RATH R THAN DR.  DIG R s FACTOR OF 17.38 WHICH IS TH VALU PROPOS D
FOR US ON A 2 5 0 THROUGH 8 , 00 0 CYCL P R S COND RANG .

ORDER
THE ORDER OF THE REFEREE, DATED FEBRUARY 2 6 , 1 9 76 , IS MODIFIED.

Claima t is awarded 59.10 degrees for 3 0.78 per ce t bi aural

H ARING LOSS. THIS AWARD IS IN LI U OF TH AWARD MAD BY TH R F R  
IN HIS ORD R WHICH IN ALL OTH R R SP CTS IS AFFIRM D.

WCB CA E NO. 74-62 JUNE 24, 1976

JACOB E. BALLWEBER, CLAIMANT
RICHARD KROPP, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks board review of the referee’s order which af

f rmed TH D T RMINATION ORD R MAIL D D C MB R 2 6 , 1 9 73 WH R BY
CLAIMANT WAS AWARD D COMP NSATION FOR T MPORARY TOTAL DISABILITY
ONLY.

Claima t suffered a compe sable i jury o October 25, 1972 while
H LPING LIFT AND MOV A LARG CRAT D WINCH. TH INJURY WAS DIAGNOS D
AS A C RVICAL STRAIN AND TH CLAIM WAS -ULTIMAT LY CLOS D BY D T RMIN
ATION ORD R WHICH AWARD D NO P RMAN NT PARTIAL DISABILITY COMP NSATION.

The referee fou d that claima t has perma e t physical impair

ment OF HIS L GS R SULTING FROM WAR WOUNDS SUFF R D IN 1 96 9 WHIL IN
VI T NAM. H ALSO HAS P RMAN NT DISABILITY FROM A WHIP LASH INJURY
OF TH N CK AND SHOULD RS SUFF R D IN AN AUTOMOBIL ACCID NT IN JUN ,
1 9 72 . CLAIMANT WAS SLOWLY R COV RING FROM TH LATT R AUTOMOBIL 
ACCID NT WH N HIS CONDITION WAS  XAC RBAT D BY TH LIFTING INCID NT
IN OCTOB R, 1 9 72 .

Before the automobile accide t claima t was worki g as a me

chan c FOR A VOLKSWAG N D AL RSHIP, AFT RWARDS H STOPP D DOING

■2 4 8
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WORK BECAUSE OF HIS PHYSICAL DISTRESS AND TOOK A JOB IN THE 
PARTS DEPARTMENT OF THE TOYOTA DEALERSHIP. AFTER THE OCTOBER 2 5 • 
1972 INJURY CLAIMANT DID NOT RETURN TO WORK AT TOYOTA, BUT WHEN HIS 
CONDITION IMPROVED HE COMMENCED WORKING FOR ALBANY FROZEN FOODS IN 
MAINTENANCE AND MILLWRIGHT WORK AND LATER WAS EMPLOYED AT LINN

BENTON COMMUNITY COLLEGE AS A MAINTENANCE MAN• CLAIMANT HAS BEEN 
SO EMPLOYED SINCE OCTOBER, 1973 0 

THE REFEREE FOUND THAT CLAIMANT 1 S PRESENT EARNINGS ARE GREATER 
THAN WHEN HE WAS EMPLOYED AS A PARTS MANAGER FOR TOYOTA 0 HIS WORK
ING HOURS ARE APPROXIMATELY THE SAME AND HE WORKS FULL TIME 0 IT IS 

NO LONGER NECESSARY FOR CLAIMANT TO USE A CERVICAL COLLAR, HE NO LONGER 
REQUIRES HOME NECK TRACTION, NOR DOES HE NEED TO TAKE PAIN MEDICATION 0 

THE REFEREE FOUND NO EVIDENCE THAT CLAIMANT HAD SUSTAINED ANY 
GREATER PERMANENT PHYSICAL IMPAIRMENT AS A RESULT OF THE OCTOBER 2 5 • 
1972 INJURY, SUPERIMPOSED ON THE PRE-EXISTING CONDITION 0 THAN WHAT 

HIS CONDITION WAS DESCRIBED TO BE JUST PRIOR TO THAT INCIDENT. FURTHER-
MORE, CLAIMANT HAD FAILED TO DEMONSTRATE THAT HE HAD SUFFERED ANY 

PERMANENT IMPAIRMENT OF HIS EARNING CAPACITY0 THERE WAS NO EVIDENCE 
THAT CLAIMANT WOULD BE UNABLE TO CONTINUE WORKING AS A PARTS MANAGER 

AND PERFORM THE SAME DUTIES HE WAS PERFORMING AT THE TIME HE WAS IN
JURED, NOR IS HIS PRESENT OUTLOOK FOR FUTURE EMPLOYMENT ANY WORSE 
NOW THAN IT WAS PRIOR TO THE OCTOBER, 1972 INJURY. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER OF 
THE RE FEREE 0 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 6 • 1976, IS AFFIRMED. 

I 

WCB CASE NO. 75-1460-E 

ALDEN ABELSEN, CLAIMANT 
DAN or LEARY, CLAIM.ANTY s ATTY. 

0EPT 0 OF JUSTICE, DEFENSE ATTYe 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH SET ASIDE THE DETERMINATION ORDER OF JANUARY 6, 19 7 5 AWARDING 
CLAIMANT PERMANENT TOTAL DISABILITY AND AWARDED CLAIMANT, IN LIEU 
THEREOF, EFFECTIVE THE DATE OF THE AFORESAID DETERMINATION ORDER, 
AN AWARD OF 192 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY. 

CLAIMANT, AT THE TIME OF THE HEARING WAS 5 7 YEARS OLD 0 WHILE 
EMPLOYED AS A TRUCK DRIVER HE SUSTAINED A COMPENSABLE LOW BACK IN

JURY ON JULY 2 5, I 9 7 3 • THE INJURY WAS DIAGNOSED AS A CHRONIC LOW BACK 
STRAIN AND HE WAS GIVEN CONSERVATIVE TREATMENT FOR AN EXTENDED PERIOD 
OF TIME 0 ON APRIL 11 0 1 974 HE UNDERWENT A RHIZOTOMY TO RELIEVE HIS 
LEG PAIN AND, THEREAFTER, HAO A C_0MPREHENSIVE EVALUATION BY THE DIS
ABILITY PREVENTION DIVISION AS WELL AS A PSYCHOLOGICAL EVALUATION BY 
DR 0 HICKMAN, A CLINICAL PSYCHOLOGIST0 

CLAIMANT• S WORK BACKGROUND IS PRIMARILY THAT OF A TRUCK DRIVER 
BUT HE ALSO WORKED FOR A SHORT PERIOD FOR THE PORTLAND POLICE DEPART

MENT, RAN A NIGHTCLUB IN SEASIDE, OPERATED A USED CAR LOT AND A TEXACO 
SERVICE STATION 0 CLAIMANT HAS NOT WORKED SINCE MARCH, 197 4 • 

-2 4 9-

M CHANIC WORK B CAUS OF HIS PHYSICAL. DISTR SS AND TOOK A JOB IN TH 
PARTS D PARTM NT OF TH TOYOTA D AL RSHIP. AFT R TH OCTOB R 25,
1 9 72 INJURY CLAIMANT DID NOT R TURN TO WORK AT TOYOTA, BUT WH N HIS
CONDITION IMPROV D H COMM NC D WORKING FOR ALBANY FROZ N FOODS IN
MAINT NANC AND MILLWRIGHT WORK AND LAT R WAS  MPLOY D AT LINN
B NTON COMMUNITY COLL G AS A MAINT NANC MAN. CLAIMANT HAS B  N
SO  MPLOY D SINC OCTOB R, 1973.

The referee fou d that claima t’s prese t ear i gs are greater

THAN WH N H WAS  MPLOY D AS A PARTS MANAG R FOR TOYOTA, HIS WORK
ING HOURS AR APPROXIMAT LY TH SAM AND H WORKS FULL TIM . IT IS
NO LONG R N C SSARY FOR CLAIMANT TO US A C RVICAL COLLAR, H NO LONG R
R QUIR S HOM N CK TRACTION, NOR DO S H N  D TO TAK PAIN M DICATION.

The referee fou d  o evide ce that claima t had sustai ed a y

GR AT R P RMAN NT PHYSICAL IMPAIRM NT AS A R SULT OF TH OCTOB R 25,
1 9 72 INJURY, SUP RIMPOS D ON TH PR - XISTING CONDITION, THAN WHAT
HIS CONDITION WAS D SCRIB D TO B JUST PRIOR TO THAT INCID NT. FURTH R
MOR , CLAIMANT HAD FAIL D TO D MONSTRAT THAT H HAD SUFF R D ANY
P RMAN NT IMPAIRM NT OF HIS  ARNING CAPACITY. TH R WAS NO  VID NC 
THAT CLAIMANT WOULD B UNABL TO CONTINU WORKING AS A PARTS MANAG R
AND P RFORM TH SAM DUTI S H WAS P RFORMING AT TH TIM H WAS IN
JUR D, NOR IS HIS PR S NT OUTLOOK FOR FUTUR  MPLOYM NT ANY WORS 
NOW THAN IT WAS PRIOR TO TH OCTOB R, 1 9 72 INJURY.

The bo rd, on de novo review,  ffirms  nd  dopts the order of
TH R F R  .

ORDER
The order of the referee, dated Ja uary 6 , 1 976 , is affirmed,

\

WCB CA E NO. 75—1460—E JUNE 24, 1976

ALDEN ABEL EN, CLAIMANT
d n o'le ry, cl im nt’s  tty.
dept, of justice, defense  tty.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

The cl im nt seeks review by the bo rd of the referee’s order
WHICH S T ASID TH D T RMINATION ORD R OF JANUARY 6 , 1 9 7 5 AWARDING
CLAIMANT P RMAN NT TOTAL DISABILITY AND AWARD D CLAIMANT, IN LI U
TH R OF,  FF CTIV TH DAT OF TH AFOR SAID D T RMINATION ORD R,
AN AWARD OF 192 D GR  S FOR UNSCH DUL D LOW BACK DISABILITY.

Claima t, at the time of the heari g was 57 years old. while

 MPLOY D AS A TRUCK DRIV R H SUSTAIN D A COMP NSABL LOW BACK IN
JURY ON JULY 2 5 , 1 9 7 3 . TH INJURY WAS DIAGNOS D AS A CHRONIC LOW BACK
STRAIN AND H WAS GIV N CONS RVATIV TR ATM NT FOR AN  XT ND D P RIOD
OF TIM . ON APRIL 1 1 , 1 9 74 H UND RW NT A RHIZOTOMY TO R LI V HIS
L G PAIN AND, TH R AFT R, HAD A COMPR H NSIV  VALUATION BY TH DIS
ABILITY PR V NTION DIVISION AS W LL AS A PSYCHOLOGICAL  VALUATION BY
DR. HICKMAN, A CLINICAL PSYCHOLOGIST.

Claima t’s work backgrou d is primarily that of a truck driver

BUT H ALSO WORK D FOR A SHORT P RIOD FOR TH PORTLAND POLIC D PART
M NT, RAN A NIGHTCLUB IN S ASID , OP RAT D A US D CAR LOT AND A T XACO
S RVIC STATION, CLAIMANT HAS NOT WORK D SINC MARCH, 1 9 74 .
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HAS HAD PROBLEMS WITH HIS BACK SINCE 194 1 WHEN HE WAS 
WORKING IN THE SHIPYARDS AND HAD AN INJURY• CLAIMANT FEELS THAT HE 
NEVER RECOVERED FROM THIS INJURY AND THAT HE IS PERMANENTLY AND TOTALLY 
DISABLED• HIS PRESENT ACTIVITIES CONSIST OF MOWING THE GRASS• DOING 
INCIDENTAL REPAIR WORK IN HIS SHOP, AND DOING LIGHT HOUSEWORK• CLAIM

ANT HAS 1 IN ADDITION TO HIS OWN HOME IN BEAVERTON, TWO HOUSES ON FIVE 
ACRES ON THE COAST WHICH HE RENTS - CLAIMANT DOES SOME INCIDENTAL 
REPAIRS ON THESE HOUSES BUT NO MAJOR REPAIRS ARE PERFORMED BY HIM• 

THE REFEREE FOUND AN ABUNDANCE OF EVIDENCE INDICATING CLAIMANT'S 
UNEQUIVOCAL INTENT TO RETIRE FOLLOWING HIS INDUSTRIAL INJURY. CLAIM
ANT HAS RESISTED THE PHYSICAL REHABILITATION EFFORTS TO IMPROVE HIS 
PHYSICAL CONDITION BY EXERCISES AND SI MILAR MEANS - HE HAS INDICATED 

NO INTEREST WHATSOEVER FOR ANY VOCATIONAL RETRAINING 1 NOTWITHSTANDING 
THE CIRCUMSTANCES THAT THE MEDICAL REPORTS INDICATED THAT HE WAS 

PHYSICALLY ABLE TO PERFORM LIGHT WORK• 

THE REFEREE CONCLUDED THAT CLAIMANT HAD VOLUNTARILY TAKEN HIM
SELF OUT OF THE JOB MARKET WITHOUT MAKING THE EFFORT REQUIRED BY THE 
WORKMEN'S COMPENSATION ACT. BOTH TO IMPROVE HIS PHYSICAL ABILITIES 

AND TO ATTEMPT EMPLOYMENT AT LIGHTER WORK 0 THE FACT THAT CLAIMANT 

CANNOT, ACCORDING TO THE MEDICAL EVIDENCE, RETURN TO TRUCK DRIVING 0 

DOES NOT, IN AND OF ITSELF, COMPEL A FINDING OF PERMANENT TOTAL DIS

ABILITY• 

THE REFEREE FURTHER CONCLUDED THAT FINDING OF CLAIMANT'S PERMA
NENT LOSS OF WAGE EARNING CAPACITY IN A SITUATION IN WHICH THE CLAIMANT 
CONSIDERS HIMSELF RETIRED AND IS UNWILLING TO SEEK LIGHTER EMPLOYMENT 
OR UNDERGO VOCATIONAL REHABILITATION NECESSARILY COMPELS A CERTAIN 

AMOUNT OF SPECULATION• CLAIMANT• S AGE AND LACK OF EXPERIENCE IN 

LIGHTER TYPE OF WORK WOULD, IN ANY EVENT, MILITATE AGAINST HIS SUC
CESSFUL RE-EMPLOYMENT, EVEN IF HE HAD GOOD MOTIVATION• CLAIMANT POS
SESSES A SUPERIOR INTELLIGENCE BUT PERSONALITY FACTORS HAVE APPARENTLY 

PREVENTED ITS EFFECTIVE USE IN JOB SITUATIONS• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE• 
HOWEVER, THE DETERMINATION ORDER OF JANUARY 6, 197 5 CANNOT BE SET 

ASIDE FOR ALL PURPOSES, Eo G 0 1 CLAIMANT• S AGGRAVATION RIGHTS WILL COM

MENCE AS OF THAT DATE - THE REFEREE MAY ONLY MODIFY A DETERMINATION 

ORDER. IN THIS CASE, BASED UPON THE EVIDENCE, THE REFEREE CUT AN 

AWARD OF PERMANENT TOTAL DISABILITY BACK TO AN AWARD OF 1 92 DEGREES 
WHICH REPRESENTS 6 0 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHED

ULED DISABILITY. 

THE BOARD AGREES WITH THE REFEREE THAT CLAIMANT HAS THE BURDEN 
OF PROVING PERMANENT TOTAL DISABILITY STATUS AND UNLESS THE MEDICAL 

EVIDENCE OF THE CLAIMANT'S UNSCHEDULED PHYSICAL IMPAIRMENT COUPLED 
WITH OTHER RELEVANT FACTORS AFFECTING HIS EMPLOYMENT, ESTABLISHES, 
PRIMA FACIE, HIS PERMANENT TOTAL DISABILITY HE MUST ALSO ESTABLISH HIS 
WILLINGNESS TO SEEK GAINFUL AND SUITABLE REGULAR EMPLOYMENT 0 

IT IS THE BOARD'S OPINION THAT THE EVIDENCE IN THIS CASE INDICATES 
THAT CLAIMANT IS NOT WILLING TO SEEK GAINFUL AND SUITABLE REGULAR 

EMPLOYMENT - HE HAS SUBSTANTIAL INDEPENDENT SOURCES OF INCOME AND 
HE IS NOT HESITANT TO STATE THAT HE CONSIDERS HIMSELF RETIRED AND DOES 

NOT WISH TO SEEK ANY VOCATIONAL REHABILITATION WHICH MIGHT ENABLE HIM 
TO ENGAGE IN LIGHTER EMPLOYMENT• 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 5, 1 975, IS AFFIRMED. 

-2 5 0-

Claima t has had problems with his back si ce 1941 whe he was

WORKING IN TH SHIPYARDS AND HAD AN INJURY, CLAIMANT F  LS THAT H 
N V R R COV R D FROM THIS INJURY AND THAT H IS P RMAN NTLY AND TOTALLY
DISABL D, HIS PR S NT ACTIVITI S CONSIST OF MOWING TH GRASS, DOING
INCID NTAL R PAIR WORK IN HIS SHOP, AND DOING LIGHT HOUS WORK, CLAIM
ANT HAS, IN ADDITION TO HIS OWN HOM IN B AV RTON, TWO HOUS S ON FIV 
ACR S ON TH COAST WHICH H R NTS CLAIMANT DO S SOM INCID NTAL
R PAIRS ON TH S HOUS S BUT NO MAJOR R PAIRS AR P RFORM D BY HIM,

The referee fou d a abu da ce of evide ce i dicati g claima t s

u equivocal i te t to retire followi g his i dustrial i jury, claim
ant HAS R SIST D TH PHYSICAL R HABILITATION  FFORTS TO IMPROV HIS
PHYSICAL CONDITION BY  X RCIS S AND SIMILAR M ANS H HAS INDICAT D
NO INT R ST WHATSO V R FOR ANY VOCATIONAL R TRAINING, NOTWITHSTANDING
TH CIRCUMSTANC S THAT TH M DICAL R PORTS INDICAT D THAT H WAS
PHYSICALLY ABL TO P RFORM LIGHT WORK,

The referee co cluded that claima t had volu tarily take him

self OUT OF TH JOB MARK T WITHOUT MAKING TH  FFORT R QUIR D BY TH 
WORKM N'S COMP NSATION ACT BOTH TO IMPROV HIS PHYSICAL ABILITI S
AND TO ATT MPT  MPLOYM NT AT LIGHT R WORK, TH FACT THAT CLAIMANT
CANNOT, ACCORDING TO TH M DICAL  VID NC , R TURN TO TRUCK DRIVING,
DO S NOT, IN AND OF ITS LF, COMP L A FINDING OF P RMAN NT TOTAL DIS
ABILITY,

The referee further co cluded that fi di g of claima t s perma
nent LOSS OF WAG  ARNING CAPACITY IN A SITUATION IN WHICH TH CLAIMANT
CONSID RS HIMS LF R TIR D AND IS UNWILLING TO S  K LIGHT R  MPLOYM NT
OR UND RGO VOCATIONAL R HABILITATION N C SSARILY COMP LS A C RTAIN
AMOUNT OF SP CULATION, CLAIMANT'S AG AND LACK OF  XP RI NC IN
LIGHT R TYP OF WORK WOULD, IN ANY  V NT, MILITAT AGAINST HIS SUC
C SSFUL R  MPLOYM NT,  V N IF H HAD GOOD MOTIVATION. CLAIMANT POS
S SS S A SUP RIOR INT LLIG NC BUT P RSONALITY FACTORS HAV APPAR NTLY
PR V NT D ITS  FF CTIV US IN JOB SITUATIONS,

The BOARD, ON D NOVO R VI W, AFFIRMS TH ORD R OF TH R F R  ,
HOW V R, TH D T RMINATION ORD R OF JANUARY 6 , 1 9 75 CANNOT B S T
ASID FOR ALL PURPOS S,  , G, , CLAIMANT'S AGGRAVATION RIGHTS WILL COM
M NC AS OF THAT DAT TH R F R  MAY ONLY MODIFY A D T RMINATION
ORD R, IN THIS CAS , BAS D UPON TH  VID NC , TH R F R  CUT AN
AWARD OF P RMAN NT TOTAL DISABILITY BACK TO AN AWARD OF 1 92 D GR  S
WHICH R PR S NTS 6 0 P R C NT OF TH MAXIMUM ALLOWABL FOR UNSCH D
UL D DISABILITY,

TH BOARD AGR  S WITH TH R F R  THAT CLAIMANT HAS TH BURD N
OF PROVING P RMAN NT TOTAL DISABILITY STATUS AND UNL SS TH M DICAL
 VID NC OF TH CLAIMANT'S UNSCH DUL D PHYSICAL IMPAIRM NT COUPL D
WITH OTH R R L VANT FACTORS AFF CTING HIS  MPLOYM NT,  STABLISH S,
PRIMA FACI , HIS P RMAN NT TOTAL DISABILITY H MUST ALSO  STABLISH HIS
WILLINGN SS TO S  K GAINFUL AND SUITABL R GULAR  MPLOYM NT,

It IS TH board s OPINION THAT TH  VID NC IN THIS CAS INDICAT S
THAT CLAIMANT IS NOT WILLING TO S  K GAINFUL AND SUITABL R GULAR
 MPLOYM NT H HAS SUBSTANTIAL IND P ND NT SOURC S OF INCOM AND
H IS NOT H SITANT TO STAT THAT H CONSID RS HIMS LF R TIR D AND DO S
NOT WISH TO S  K ANY VOCATIONAL R HABILITATION WHICH MIGHT  NABL HIM
TO  NGAG IN LIGHT R  MPLOYM NT,

ORDER
The order of the referee, dated December 5 , 1 9 75 , is affirmed.

-2 5 0-
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CASE NO. 
WCB CASE NO. 

75-2444B 
75-2445B 

FRANCISCO VILLAVICENCIO, CLAIMANT 
DON SWINK, CLAIMANT'S ATTY. 
DEPT• OF JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

JUNE 24, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

1976 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH REMANDED TO IT CLAIMANT'S CLAIM TO BE ACCEPTED 

FOR THE PAYMENT OF BENEFITS, AS PROVIDED BY LAW, FROM NOVEMBER 3 0 1 

197 4 UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6 • 2 6 8 1 AND AWARDED 

CLAI MANT 1 S ATTORNEY A FEE OF 12 5 0 DOLLARS, PAYABLE BY THE FUND• 

THE ISSUES BEFORE THE REFEREE INVOLVED TWO CLAIMS - ( 1) A CLAIM 
FOR AGGRAVATION (WCB CASE NO• 75-2444B) AND (2) A CLAIM FOR A NEW 

INJURY SUSTAINED ON MARCH 2 6 1 197 5 (wee CASE NO. 7 5 -2 4 4 5 B) • 

CLAIMANT IS A 5 6 YEAR OLD MEXICAN WHO HAS LIVED IN THE UNITED 
STATES SINCE 1942 AND IS ABLE TO SPEAK AND UNDERSTAND THE ENGLISH 

LANGUAGE FLUENTLY a ON OCTOBER 3 1 197 3 1 WHILE IN THE EMPLOY OF THE 
UNITED MEDICAL LABORATORIES, CLAIMANT SUSTAINED A COMPENSABLE INJURY 
WHICH INVOLVED HIS SHOULDER BLADES, SHOULDERS AND NECK• THE CLAIM 

FOR THE INJURY INDICATED THAT IT WAS HIS LEFT SHOULDER, HOWEVER, THE 
MEDICAL REPORTS INDICATE THAT IT WAS MORE GENERALLY BETWEEN THE 
SHOULDER BLADES WITH PAIN IN THE RIGHT SHOULDER DIAGNOSED AS TRAUMATIC 
BURSITIS CAUSED BY THE INDUSTRIAL INJURY. THIS INJURY WAS TREATED CON

SERVATIVELY WITHOUT ANY APPARENT RESIDUALS UNTIL THE WINTER OF 197 4 • 

CLAIMANT LEFT THE UNITED MEDICAL LABORATORIES IN JANUARY, 1 974 
AND STARTED WORKING WITH TRI-MET IN NOVEMBER, 1974 1 DURING THE INTERIM 
CLAIMANT HAD WORKED FOR SEVERAL DIFFERENT EMPLOYERS AND TESTIFIED 
THAT HE HAD NO PARTICULAR PROBLEMS WITH HIS SHOULDERS THROUGHOUT THAT 
PERIOD EXCEPT FOR OCCASIONAL ACHE AND PAINe 

CLAIMANT HAD WORKED APPROXIMATELY FOUR MONTHS FOR TRI-MET AS 
A BUS DRIVER WHEN HE ALLEGEDLY SUSTAINED AN INDUSTRIAL INJURY ON MARCH 

2 6, 197 5 1 WHICH INVOLVED HIS RIGHT SHOULDER• CLAIMANT TESTIFIED THAT 
HE HAD SUFFERED AN INJURY EARLIER IN JANUARY, 197 5 AND THAT BOTH INCI
DENTS OCCURRED WHILE HE WAS DRIVING BUSES WHICH DID NOT HAVE POWER 

STEERING• 

CLAIMANT FILED HIS CLAIM FOR THE MARCH 2 6 1 1975 INJURY ON MAY 2 1 

1975• THE FUND DENIED THE CLAIM BY LETTER DATED JUNE 2 1 1975 WHICH 
INFORMED CLAIMANT THAT HE HAD AN OPEN CLAIM WITH THE EMPLOYEE BENE
FITS INSURANCE COMPANY FOR HIS 1 973 INJURY AND WAS STILL RECEIVING 

COMPENSATION BENEFITS FROM THEM - ALSO, THAT DR• WELLS HAD INFORMED 
IT THAT CLAIMANT'S PRESENT SYMPTOMS WERE RELATED BACK TO HIS PRE

EXISTING SHOULDER INJURY• 

CLAIMANT REQUESTED A HEARING ON THIS DENIAL AND 1 THEREAFTER, 
EMPLOYEE BENEFITS INSURANCE COMPANY, THE WORKMEN'S COMPENSATION 

CARRIER FOR UNITED MEDICAL LABORATORIES, REQUESTED THE BOARD TO DESIG
NATE A PAVING AGENCY PURSUANT TO ORS 6 5 6 • 3 0 7 • THE BOARD ISSUED ITS 
ORDER, ON JUNE I 6 1 197 5 1 DIRECTING THE STATE ACCIDENT INSURANCE FUND 

TO IMMEDIATELY COMMENCE PAYMENT OF BENEFITS TO CLAIMANT IN ACCOR

DANCE WITH CHAPTER 6 56 AND TO CONTINUE PAYMENTS UNTIL SUCH TIME AS 
THE RESPONSIBLE PARTY HAD BEEN DETERMINED BY A HEARING• 

THE FUND CONTENDS THAT CLAIMANT CANNOT PREVAIL ON A NEW CLAIM 

-251 -

WCB CA E NO. 75—2444B JUNE 24, 1976
WCB CA E NO. 75-2445B

FRANCI CO VILLAVICENCIO, CLAIMANT
DON SW1NK, CLAIMANT* S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of the
referee's order which rema ded to it claima t's claim to be accepted

FOR TH PAYM NT OF B N FITS, AS PROVID D BY LAW, FROM NOV MB R 30,
1 9 7 4 UNTIL TH CLAIM IS CLOS D PURSUANT TO ORS 6 56.2 6 8 , AND AWARD D
CLAIMANT'S ATTORN Y A F  OF 1 2 5 0 DOLLARS, PAYABL BY TH FUND.

The ISSU S B FOR TH R F R  INVOLV D TWO CLAIMS (I) A CLAIM
FOR AGGRAVATION (WCB CAS NO. 7 5 2 4 4 4 B) AND (2) A CLAIM FOR A N W
INJURY SUSTAIN D ON MARCH 2 6 , 1 9 7 5 (WCB CAS NO. 7 5 -2 4 4 5 B) .

Claima t is a 56 year old Mexica who has lived i the u ited

STAT S SINC 1 9 42 AND IS ABL TO SP AK AND UND RSTAND TH  NGLISH
LANGUAG FLU NTLY. ON OCTOB R 3 , 1 973 , WHIL IN TH  MPLOY OF TH 
UNIT D M DICAL LABORATORI S, CLAIMANT SUSTAIN D A COMP NSABL INJURY
WHICH INVOLV D HIS SHOULD R BLAD S, SHOULD RS AND N CK. TH CLAIM
FOR TH INJURY INDICAT D THAT IT WAS HIS L FT SHOULD R, HOW V R, TH 
M DICAL R PORTS INDICAT THAT IT WAS MOR G N RALLY B TW  N TH 
SHOULD R BLAD S WITH PAIN IN TH RIGHT SHOULD R DIAGNOS D AS TRAUMATIC
BURSITIS CAUS D BY TH INDUSTRIAL INJURY. THIS INJURY WAS TR AT D CON
S RVATIV LY WITHOUT ANY APPAR NT R SIDUALS UNTIL TH WINT R OF 1 9 74 .

Claima t left the u ited medical laboratories i Ja uary, 1974
AND START D WORKING WITH TRI-M T IN NOV MB R, 1 9 74 , DURING TH INT RIM
CLAIMANT HAD WORK D FOR S V RAL DIFF R NT  MPLOY RS AND T STIFI D
THAT H HAD NO PARTICULAR PROBL MS WITH HIS SHOULD RS THROUGHOUT THAT
P RIOD  XC PT FOR OCCASIONAL ACH AND PAIN.

Claima t had worked approximately four mo ths for tri met as

A BUS DRIV R WH N H ALL G DLY SUSTAIN D AN INDUSTRIAL INJURY ON MARCH
2 6 , 1 9 7 5 , WHICH INVOLV D HIS RIGHT SHOULD R. CLAIMANT T STIFI D THAT
H HAD SUFF R D AN INJURY  ARLI R IN JANUARY, 1 9 7 5 AND THAT BOTH INCI
D NTS OCCURR D WHIL H WAS DRIVING BUS S WHICH DID NOT HAV POW R
ST  RING.

Claima t filed his claim for the march 26, 1975 i jury o may 2 ,
1975. TH FUND D NI D TH CLAIM BY L TT R DAT D JUN 2, 1975 WH ICH
INFORM D CLAIMANT THAT H HAD AN OP N CLAIM WITH TH  MPLOY  B N 
FITS INSURANC COMPANY FOR HIS 1 9 73 INJURY AND WAS STILL R C IVING
COMP NSATION B N FITS FROM TH M ALSO, THAT DR. W LLS HAD INFORM D
IT THAT CLAIMANT'S PR S NT SYMPTOMS W R R LAT D BACK TO HIS PR 
 XISTING SHOULD R INJURY.

Claima t requested a heari g o this de ial a d, thereafter,
 MPLOY  B N FITS INSURANC COMPANY, TH WORKM N'S COMP NSATION
CARRI R FOR UNIT D M DICAL LABORATORI S, R QU ST D TH BOARD TO D SIG
NAT A PAYING AG NCY PURSUANT TO ORS 6 56.3 0 7 . TH BOARD ISSU D ITS
ORD R, ON JUN 1 6 , 1 9 7 5 , DIR CTING TH STAT ACCID NT INSURANC FUND
TO IMM DIAT LY COMM NC PAYM NT OF B N FITS TO CLAIMANT IN ACCOR
DANC WITH CHAPT R 6 56 AND TO CONTINU PAYM NTS UNTIL SUCH TIM AS
TH R SPONSIBL PARTY HAD B  N D T RMIN D BY A H ARING.

The FUND CONT NDS THAT CLAIMANT CANNOT PR VAIL ON A N W CLAIM
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THREE REASONS - ( 1) Tl MELY NOTICE OF THE MARCH 2 6, 197 5 CLAIM WAS 

NOT GIVEN, THE CLAIM WAS NOT FILED UNTIL MAY 2, 197 5 - ( 2) THERE HAD 

BEEN NO TIMELY REQUEST FOR HEARING FILED WITHIN 6 0 DAYS FROM THE DATE 

OF THE FUND'S DENIAL OF JUNE 2 1 197 5 AND ( 3) THAT THE ORDER ENTERED 

BY THE BOARD PURSUANT TO ORS 6 5 6 • 3 0 7 WAS INVALID AND CONFERRED NO 

RIGHT TO A HEARING ON BEHALF OF CLAIMANT0 

THE REFEREE FOUND THAT THE FUND DID HAVE NOTICE WITHIN ONE 

WEEK AFTER THE STATUTORY TIME FOR FILING THE CLAIM HAD EXPIRED AND 

THAT THE FUND HAD NOT BEEN PREJUDICED BY SUCH FAILURE TO RECEIVE THE 

NOTICE OF CLAIM UNTIL MAY 2 1 1975• THE REFEREE FOUND THAT THE FUND'S 

CONTENTION WITH RESPECT TO Tl MELI NESS OF FILING THE REQUEST FOR HEAR

ING UPON THE DENIAL ALSO MUST FAIL BECAUSE THE ORDER ISSUED BY THE 

BOARD PURSUANT TO ORS 656.307 IS THE SAME AS A REQUES1 FOR HEARING BY 

THE CLAIMANT AND IT WAS ENTERED Wl1HIN 1 5 DAYS AFTER THE FORMAL DE

NIAL BY THE FUND. 

W1TH RESPECT TO THE VALIDITY OF THE BOARD'S ORDER, ISSUED PUR

SUANT TO ORS 656 0 307 0 THE REFEREE FOUND THAT BY ITS VERY TERMS THE 

ORDER SPECIFICALLY PROVIDES FOR THE PAYMENT OF BENEFITS UNTIL A DETER

MINATION OF THE RESPONSIBLE PAYING PARTY HAS BEEN MADE. SUBSECTION 

(A) OF ORS 656 0 307 PROVIDES THAT RESPONSIBILITY BETWEEN EMPLOYER 

AND-OR CARRIER MAY BE AJUDICATED 0 NOT ONLY IS CLAIMANT ENTITLED TO 

FILE A REQUEST FOR HEARING, BUT PURSUANT TO SUBSECTION ( 3) CLAIMANT 

MUST BE JOINED AS A NECESSARY PARTY BY ANY OTHER PARTY REQUESTING THE 

HEARING• CLAIMANT MAY ELECT TO BE TREATED AS A NORMAL PARTY IF IT SO 

DESIRES - IN THE INSTANT CASE CLAIMANT DID NOT SO ELECT AND HE IS A 

PROPER PARTY UNDER THE BOARD'S ORDER PURSUANT 10 ORS 656 0 307• 

ON THE MERITS AS TO WHETHER CLAIMANT HAS SUFFERED AN AGGRAVA

TION OR A NEW INJURY, THE REFEREE, RELYING UPON THE MEDICAL REPORTS 

AND THE TESTIMONY OF THE CLAIMANT, CONCLUDED THAT THERE HAD BEEN BOTH 

A NEW INJURY AND AN AGGRAVATION OF A PRE-EXISTING INJURY. 

DR• WELLS STATED, BASED UPON HIS EXAMINATION, THAT THERE WAS 
A TOTAL TEAR OF THE SUPRASPINATUS OF APPROXIMATELY 5 0 PER CENT AND 

A 3 0 PER CENT TEAR OF THE SUB SCAPULAR IS WITH EXTENSIVE RETRACTION AND 

THERE WAS AN INDICATION THAT THIS WAS AN OLD INJURY AND THE PROBLEM 

NOTED ON MARCH 2 6, I 9 7 5 WAS PROBABLY SECONDARY TO AN EXACERBATION 

OF A PRE-EXISTING INJURY TO THE RIGHT SHOULDER 0 HOWEVER, DR 0 GRAY 

DOUBTED THAT THERE WAS A RELATIONSHIP BETWEEN THE ROTATOR CUFF INJURY 

AND THE INJURY HAVING OCCURRED TO THE RIGHT SHOULDER EARLIER. ALTHOUGH 

HE WAS OF THE OPINION THAT CLAIMANT COULD HAVE HAD A PRE-EXISTING 

TEAR OF THE CUFF EVEN BEFORE HIS FIRST INJURY IN OCTOBER, 1 973 WHICH 

HAD NOT BEEN GIVING HIM ANY TROUBLE. 

THE REFEREE CONCLUDED THAT THE WORK ACTIVITIES OF CLAIMANT 

SINCE NOVEMBER, 1974, 10 E 0 , DRIVING BUSES FOR TRI-MET, WAS A ( UNDER

SCORED) CONTRIBUTING FACTOR LEADING TO CLAIMANT'S MEDICAL CONDITION 

AS DIAGNOSED BY SURGERY AND, THEREFORE, CLAIMANT HAD SUSTAINED A COM

PENSABLE INJURY WHILE IN THE EMPLOY OF TRI-MET AND THE RESPONSIBILITY 

FOR SUCH INJURY WAS THAT OF THE STATE ACCIDENT INSURANCE FUND. HE 

DIRECTED THE STATE ACCIDENT INSURANCE FUND TO ACCEPT THE CLAIM AS OF 

NOVEMBER 30, 1 974, THE DATE CLAIMANT'S FIRST COMPLAINT OF DIFFICULTIES 

ARISING FROM HIS EMPLOYMENT AT TRI-MET WAS MADE., 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBERS, 1975, IS AFFIRMED• 
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FOR THREE RE SONS (1) TIMELY NOTICE OF THE M RCH 26, 1 9 7 5 CL IM W S
NOT GIVEN, THE CL IM W S NOT FILED UNTIL M Y 2 , 1 97 5 (2 ) THERE H D
BEEN NO TIMELY REQUEST FOR HE RING FILED WITHIN 6 0 D YS FROM THE D TE
OF THE FUND'S DENI L OF JUNE 2, 1975  ND (3) TH T THE ORDER ENTERED
BY THE BO RD PURSU NT TO ORS 6 5 6,3 07 W S INV LID  ND CONFERRED NO
RIGHT TO  HE RING ON BEH LF OF CL IM NT,

The referee foun that the fun  i have notice within one

WEEK  FTER THE ST TUTORY TIME FOR FILING THE CL IM H D EXPIRED  ND
TH T THE FUND H D NOT BEEN PREJUDICED BY SUCH F ILURE TO RECEIVE THE
NOTICE OF CL IM UNTIL M Y 2 , 1 97 5 , THE REFEREE FOUND TH T THE FUND S
CONTENTION WITH RESPECT TO TIMELINESS OF FILING THE REQUEST FOR HE R
ING UPON THE DENI L  LSO MUST F IL BEC USE THE ORDER ISSUED BY THE
BO RD PURSU NT TO ORS 6 56,3 0 7 IS THE S ME  S  REQUEST FOR HE RING BY
THE CL IM NT  ND IT W S ENTERED WITHIN 15 D YS  FTER THE FORM L DE
NI L BY THE FUND.

With respect to the vali ity of the boar s or er, issue pur

suant TO ORS 6 5 6,3 07 , THE REFEREE FOUND TH T BY ITS VERY TERMS THE
ORDER SPECIFIC LLY PROVIDES FOR THE P YMENT OF BENEFITS UNTIL  DETER
MIN TION OF THE RESPONSIBLE P YING P RTY H S BEEN M DE, SUBSECTION
( ) OF ORS 6 56.3 0 7 PROVIDES TH T RESPONSIBILITY BETWEEN EMPLOYER
 ND OR C RRIER M Y BE  JUDIC TED. NOT ONLY IS CL IM NT ENTITLED TO
FILE  REQUEST FOR HE RING, BUT PURSU NT TO SUBSECTION (3) CL IM NT
MUST BE JOINED  S  NECESS RY P RTY BY  NY OTHER P RTY REQUESTING THE
HE RING. CL IM NT M Y ELECT TO BE TRE TED  S  NORM L P RTY IF IT SO
DESIRES IN THE INST NT C SE CL IM NT DID NOT SO ELECT  ND HE IS  
PROPER P RTY UNDER THE BO RD S ORDER PURSU NT TO ORS 656.307.

On THE MERITS  S TO WHETHER CL IM NT H S SUFFERED  N  GGR V 

TION OR  NEW INJURY, THE REFEREE, RELYING UPON THE MEDIC L REPORTS
 ND THE TESTIMONY OF THE CL IM NT, CONCLUDED TH T THERE H D BEEN BOTH
 NEW INJURY  ND  N  GGR V TION OF  PRE-EXISTING INJURY.

Dr. wells state , base upon his examination, that there was
 TOT L TE R OF THE SUPR S PI N TUS OF  PPROXIM TELY 5 0 PER CENT  ND
 30 PER CENT TE R OF THE SUB SC PUL RIS WITH EXTENSIVE RETR CTION  ND
THERE W S  N INDIC TION TH T THIS W S  N OLD INJURY  ND THE PROBLEM
NOTED ON M RCH 2 6 , 1 97 5 W S PROB BLY SECOND RY TO  N EX CERB TION
OF  PRE-EXISTING INJURY TO THE RIGHT SHOULDER, HOWEVER, DR, GR Y
DOUBTED TH T THERE W S  REL TIONSHIP BETWEEN THE ROT TOR CUFF INJURY
 ND THE INJURY H VING OCCURRED TO THE RIGHT SHOULDER E RLIER.  LTHOUGH
HE W S OF THE OPINION TH T CL IM NT COULD H VE H D  PRE EXISTING
TE R OF THE CUFF EVEN BEFORE HIS FIRST INJURY IN OCTOBER, 1 9 73 WHICH
H D NOT BEEN GIVING HIM  NY TROUBLE.

ThE REFEREE CONCLUDED
SINCE NOVEMBER, 1 9 74 , I.E. ,
SCORED) CONTRIBUTING F CTOR
 S DI GNOSED BY SURGERY  ND,
PENS BLE INJURY WHILE IN THE
FOR SUCH INJURY W S TH T OF
DIRECTED THE ST TE  CCIDENT
NOVEMBER 3 0 , 1 9 74 , THE D TE
 RISING FROM HIS EMPLOYMENT

TH T THE WORK  CTIVITIES OF CL IM NT
DRIVING BUSES FOR TRI MET, W S  (UNDER-
LE DING TO claimant s MEDIC L CONDITION
therefore, claimant ha sustaine a COM-
EMPLOY OF TRI-MET  ND THE RESPONSIBILITY
THE ST TE  CCIDENT INSUR NCE FUND. HE
INSUR NCE FUND TO  CCEPT THE CL IM  S OF
claimant s FIRST COMPL INT OF DIFFICULTIES
 T TRI MET W S M DE.

The BO RD, ON DE NOVO REVIEW,  FFIRMS  ND  DOPTS THE FINDINGS

 ND CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee, dated December 5, 1975, is affirmed.
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ATTORNEY JS AWARDED AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES IN RELATION WITH THIS BOARD REVIEW THE SUM OF 3 0 0 
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 

WCB CASE NO. 75-3528 

JAMES WILSON, CLAIMANT 
A. J. MORRIS, CLAIMANT'S ATTY 0 

J• We MCCRACKEN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

JUNE 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH GRANTED CLAIMANT COMPENSATION FOR PERMANENT TOTAL DISABILITY 
AS OF THE DATE OF THE ORDER• 

CLAIMANT SUST.AINED A COMPENSABLE INJURY ON SEPTEMBER 30, 1973 
WHEN HE INJURED HIS LOW BACK SHOVELING SAWDUST• AFTER CONSERVATIVE 
TREATMENT, CLAIMANT UNDERWENT A LAMINECTOMY AND FUSION• A DETER
MINATIVE ORDER 1 DATED AUGUST 15 1 1975 0 AWARDED HIM 112 DEGREES FOR 
3 5 PER CENT OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED PERMANENT 
PARTIAL DISABILITY. 

ON l\:'IAY 16 1 197 5 DRe DEGGE REPORTED CLAIMANT HAD MADE A SUC-
CESSFUL RECOVERY FROM THE FUSION, THAT THERE WERE RESIDUAL SYMPTOMS 
OF PAIN IN THE SMALL OF THE BACK AND SOME RESTRICTED MOTION DUE TO 
SPONDYLOSIS IN THE UPPER LUMBAR AND LOWER DORSAL SEGMENTS• DR• DEGGE 
FOUND CLAIMANT TO BE STATIONARY AND CONSIDERED HIS PERMANENT RESI
DUALS TO BE OF MODERATE SEVERITY• 

CLAIMANT RETURNED TO HIS EMPLOYER, WEYERHAEUSER, IN AN ATTEMPT 
TO BE RE-EMPLOYED BUT WAS TOLD THERE WAS NO WORK AVAILABLE WHICH HE 
WOULD BE AB LE TO DO• 

THE BOARD, ON DE NOVO REVIEW, AGREES THAT CLAIMANT'S DISABILITY 
NOW PREVENTS HIM FROM GAINING EMPLOYMENT IN ANY AREA REQUIRING THE 
HEAVY USE OF HIS BACK 0 IT IS ALSO APPARENT THAT ADEQUATE REHABILITATION 
EFFORTS HAVE NOT BEEN EXTENDED TO CLAIMANT WHEREBY HE MIGHT RECEIVE 
ASSISTANCE AND TRAINING WHICH WOULD ENABLE HIM TO PERFORM SOME TYPE 
OF LIGHT WORK WITHIN HIS CAPABILITIES 0 

8ASED ON THE MEDICAL EVIDENCE OF RECORD, THE BOARD DOES NOT FIND 
CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED, NOR DOES IT FIND THE 
AWARD MADE BY THE EVALUATION DIVISION TO BE ADEQUATE• THE BOARD CON
CLUDES THAT CLAIMANT HAS SUSTAINED PERMANENT PARTIAL DISABILITY EQUAL 
TO 80 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR UNSCHEDULED 
DISABILITY. 

THE BOARD IS HOPEFUL THAT SOME CONCENTRATED REHABILITATIVE 
EFFORTS CAN, BE MADE BY THE EMPLOYER, THE DISABILITY PREVENTION DIVI
SION OR THE DIVISION OF VOCATIONAL REHABILITATION TO ASSIST THIS CLAIM
ANT IN SOME TYPE OF RETRAINING, GUIDANCE OR COUNSELING WHICH POSSIBLY 
COULD ENABLE CLAIMANT TO BECOME EMPLOYED AT AN OCCUPATION WITHIN 
HIS LIMITED CAPABILITIES 0 

ORDER 

THE ORDER OF THE REFEREE JS MODIFIED. 

CLAIMANT IS AWARDED 256 DEGREES OF A MAXIMUM 320 DEGREES FOR 

-2 5 3 -

Claimant s attorney is awar e as a reasonable attorney fee

FOR HIS SERVICES IN REL TION WITH THIS BO RD REVIEW THE SUM OF 3 00
DOLL RS P Y BLE BY THE ST TE  CCIDENT INSUR NCE FUND.

WCB CA E NO. 75-3528 JUNE 24, 1976

JAME WIL ON, CLAIMANT
A. J. MORRIS, CLAIMANT'S ATTY.
J. W. MCCR CKEN, DEFENSE  TTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer requests boar review of the referee s or er

WHICH GR NTED CL IM NT COMPENS TION FOR PERM NENT TOT L DIS BILITY
 S OF THE D TE OF THE ORDER.

Claimant sustaine a compensable injury on September 30, 1973
WHEN HE INJURED HIS LOW B CK SHOVELING S WDUST.  FTER CONSERV TIVE
TRE TMENT, CL IM NT UNDERWENT  L MINECTOMY  ND FUSION.  DETER
MIN TIVE ORDER, D TED  UGUST 1 5 , 1 97 5 ,  W RDED HIM 112 DEGREES FOR
3 5 PER CENT OF THE M XIMUM  LLOW BLE FOR UNSCHEDULED PERM NENT
P RTI L DIS BILITY.

On M Y 1 6 , 1 9 7 5 DR. DEGGE REPORTED CL IM NT H D M DE  SUC

CESSFUL RECOVERY FROM THE FUSION, TH T THERE WERE RESIDU L SYMPTOMS
OF P IN IN THE SM LL OF THE B CK  ND SOME RESTRICTED MOTION DUE TO
SPONDYLOSIS IN THE UPPER LUMB R  ND LOWER DORS L SEGMENTS. DR. DEGGE
FOUND CL IM NT TO BE ST TION RY  ND CONSIDERED HIS PERM NENT RESI
DU LS TO BE OF MODER TE SEVERITY.

Claimant returne to his employer, Weyerhaeuser, in an attempt

TO BE RE EMPLOYED BUT W S TOLD THERE W S NO WORK  V IL BLE WHICH HE
WOULD BE  BLE TO DO.

The boar , on  e novo review, agrees that claimant s  isability

NOW PREVENTS HIM FROM G INING EMPLOYMENT IN  NY  RE REQUIRING THE
HE VY USE OF HIS B CK. IT IS  LSO  PP RENT TH T  DEQU TE REH BILIT TION
EFFORTS H VE NOT BEEN EXTENDED TO CL IM NT WHEREBY HE MIGHT RECEIVE
 SSIST NCE  ND TR INING WHICH WOULD EN BLE HIM TO PERFORM SOME TYPE
OF LIGHT WORK WITHIN HIS C P BILITIES.

Base on the me ical evi ence of recor , the boar  oes not fin 
CL IM NT TO BE PERM NENTLY  ND TOT LLY DIS BLED, NOR DOES IT FIND THE
 W RD M DE BY THE EV LU TION DIVISION TO BE  DEQU TE. THE BO RD CON
CLUDES TH T CL IM NT H S SUST INED PERM NENT P RTI L DIS BILITY EQU L
TO 80 PER CENT OF THE M XIMUM  LLOW BLE BY ST TUTE FOR UNSCHEDULED
DIS BILITY.

The bo rd is hopeful th t some concentr ted reh bilit tive
EFFORTS C N BE M DE BY THE EMPLOYER, THE DIS BILITY PREVENTION DIVI
SION OR THE DIVISION OF VOC TION L REH BILIT TION TO  SSIST THIS CL IM
 NT IN SOME TYPE OF RETR INING, GUID NCE OR COUNSELING WHICH POSSIBLY
COULD EN BLE CL IM NT TO BECOME EMPLOYED  T  N OCCUP TION WITHIN
HIS LIMITED C P BILITIES.

ORDER
The or er of the referee is mo ifie .

Claimant is awar e 2 5 6  egrees of a maximum 320  egrees for
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LOW BACK DISABILITY 0 THIS IS IN LIEU OF THE AWARD OF PER

MANENT TOTAL DISABILITY MADE BY THE REFEREE 1 WHOSE ORDER IS IN ALL 

OTHER RESPECTS AFFIRMED 0 

WCB CASE NO. 
WCB CASE NO. 

VEVLY SNETHEN, CLAIMANT 
ROLF OLSON, CLAIMANT'S ATTY. 

KEITH SKELTON, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

74-3401 
74-3412 

JUNE 24, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

1976 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH AF

FIRMED THE DENIALS MADE BY TWO CARRIERS WITH RESPECT TO CLAIMANT'S 

CLAIM FOR COMPENSATION. 

CLAIMANT CONTENDS SHE PRESENTLY SUFFERS FROM EMPHYSEMA CAUSED 

BY HER WORK IN A PROCESSING PLANT, BRINING CHERRIES• SHE HAD WORKED 

AT WILLAMETTE CHERRY GROWERS FOR APPROXIMATELY TEN YEARS UNTIL SHE 

QUIT WORK ON DECEMBER 20 1 1973 0 

LIBERTY MUTUAL INSURANCE COMPANY INSURED WILLAMETTE CHERRY 

GROWERS, INC 0 1 TO NOVEMBER, 1973 - FROM NOVEMBER 1 t 1973 INSURANCE 

WAS PROV I OED BY EMPLOYERS INSURANCE OF WAUSAU 0 

CLAIMANT FILED A REPORT OF INJURY WITH LIBERTY MUTUAL ON JULY 2 9, 
1974 AND WITH EMPLOYERS INSURANCE OF WAUSAU ON AUGUST 16 1 1974 0 BOTH 

CARRIERS DENIED RESPONSIBILITY ON THE BASIS THAT CLAIMANT DID NOT FILE 

HER CLAIM W !THIN 1 8 0 DAYS FROM THE DATE SHE BECAME DI SABLED ( DECE M

BER 2 0 1 I 9 7 3) 1 OR WAS INFORMED BY A PHYSICIAN THAT SHE WAS SUFFERING 

FROM AN OCCUPATIONAL DISEASE, WHICHEVER WAS LATER. 

As FAR BACK AS 1968 CLAIMANT WAS ADVISED BY DR 0 ATKINSON TO STAY 

AWAY FROM CHERRY BRINE WHICH, COUPLED WITH HER SMOKING, WAS HER PRI

MARY IRRITANT - THAT HER OCCUPATION WAS CONTRIBUTING TO HER PROBLEM 0 

AGAIN, IN FEBRUARY, 1972 1 HE TOLD HER TO CONSIDER OTHER EMPLOYMENT. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDING OF THE 

REFEREE THAT CLAIMANT DID NOT FILE A CLAIM FOR COMPENSATION WITHIN 

THE TIME REQUIRED BY STATUTE 0 THE BOARD FURTHER FINDS, ON THE MERITS, 

THAT CLAIMANT'S EXPOSURE TO CHERRY BRINE EXACERBATED HER CONDITION 

BUT THE PRIMARY CAUSE OF HER LUNG IMPAIRMENT WAS DUE TO CLAIMANT 

SMOKING FOR A MAJOR PORTION OF HER LIFE 0 

THE BOARD AFFIRMS AND ADOPTS THE ORDER OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED OCTOBER 27, 1975 1 IS AFFIRMED• 

-2 54-

UNSCH DUL D LOW BACK DISABILITY. THIS IS IN LI U OF TH AWARD OF P R
MAN NT TOTAL DISABILITY MAD BY TH R F R  , WHOS ORD R IS IN ALL
OTH R R SP CTS AFFIRM D.

WCB CA E NO. 74-3401 JUNE 24, 1976
WCB CA E NO. 74-3412

VEVLY  NETHEN, CLAIMANT
ROLF OLSON, CLAIMANT1 S ATTY.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t seeks board review of the referee's order which af

f rmed TH D NIALS MAD BY TWO CARRI RS WITH R SP CT TO CLAIMANT S
CLAIM FOR COMP NSATION.

Claima t co te ds she prese tly suffers from emphysema caused

BY H R WORK IN A PROC SSING PLANT, BRINING CH RRI S. SH HAD WORK D
AT WILLAM TT CH RRY GROW RS FOR APPROXIMAT LY T N Y ARS UNTIL SH 
QUIT WORK ON D C MB R 20, 1 9 73 .

Liberty mutual i sura ce compa y i sured Willamette cherry

GROW RS, INC. , TO NOV MB R, 1 9 7 3 FROM NOV MB R I , I 973 INSURANC 
WAS PROVID D BY  MPLOY RS INSURANC OF WAUSAU.

Claima t filed a report of i jury with liberty mutual o july 29,
1 974 AND WITH  MPLOY RS INSURANC OF WAUSAU ON AUGUST 1 6 , 1 9 74 . BOTH
CARRI RS D NI D R SPONSIBILITY ON TH BASIS THAT CLAIMANT DID NOT FIL 
H R CLAIM WITHIN 180 DAYS FROM TH DAT SH B CAM DISABL D (D C M
B R 2 0 , 1 9 73 ) , OR WAS INFORM D BY A PHYSICIAN THAT SH WAS SUFF RING
FROM AN OCCUPATIONAL DIS AS , WHICH V R WAS LAT R.

As FAR BACK AS 1 96 8 CLAIMANT WAS ADVIS D BY DR. ATKINSON TO STAY
AWAY FROM CH RRY BRIN WHICH, COUPL D WITH H R SMOKING, WAS H R PRI
MARY IRRITANT THAT H R OCCUPATION WAS CONTRIBUTING TO H R PROBL M.
AGAIN, IN F BRUARY, 1 9 72 , H TOLD H R TO CONSID R OTH R  MPLOYM NT.

The BOARD, ON D NOVO R VI W, CONCURS WITH TH FINDING OF TH 
R F R  THAT CLAIMANT DID NOT FIL A CLAIM FOR COMP NSATION WITHIN
TH TIM R QUIR D BY STATUT . TH BOARD FURTH R FINDS, ON TH M RITS,
THAT CLAIMANT S  XPOSUR TO CH RRY BRIN  XAC RBAT D H R CONDITION
BUT TH PRIMARY CAUS OF H R LUNG IMPAIRM NT WAS DU TO CLAIMANT
SMOKING FOR A MAJOR PORTION OF H R LIF .

The BOARD AFFIRMS AND ADOPTS TH ORD R OF TH R F R  .

ORDER
The order of the referee, d ted October 27, 197 , is  ffirmed.
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CASE NO. 75-639 

RICK REMINGTON, CLAIMANT 
DAVID VANDENBERG, CLAIMANT'S ATTY 0 

ROGER WARREN, DEFENSE ATTY. 

REQUEST FOR REVIEW BY EMPLOYER 

J LINE 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE EMPLOYER REQUESTS BOARD REVIEW ON THE ISSUE OF THE EXTENT 

OF PERMANENT DISABILITY SUSTAINED BY CLAIMANT AS A RESULT OF HIS COM

PENSABLE INDUSTRIAL INJURY. A DETERMINATION ORDER, DATED JANUARY 31 t 

197 5 • HAD AWARDED CLAIMANT 3 2 DEGREES FOR 1 0 PER CENT OF THE MAXI

MUM FOR UNSCHEDULED RIGHT SHOULDER DISABILITY AS WELL AS CERTAIN TEM

PORARY TOTAL DISABILITY 0 THE REFEREE INCREASED THE AWARD TO 8 0 DEGREES 

FOR 25 PER CENT OF THE MAXIMUM 0 

0N DECEMBER 2 1 , 1 9 7 3 CLAIMANT SUFFERED A SHOULDER SE PARAT ION 

WHILE EMPLOYED IN THE LOGGING INDUSTRY 0 HE HAD SUFFERED TWO PRIOR 

DISLOCATIONS WHILE PLAYING FOOTBALL IN HIGH SCHOOL. IN MARCH, 1 974 • 

CLAIMANT UNDERWENT RIGHT SHOULDER SURGERY FOR RECURRENT DISLOCATIONS 

OF THAT SHOULDER• FOLLOWING SURGERY CLAIMANT ENGAGED IN A VIGOROUS 

PHYSICAL THERAPY PROGRAM TO BUILD UP THE MUSCLE MASS 0 

AT THE TIME OF HEARING CLAIMANT WAS ENROLLED AT OREGON INSTITUTE 

OF TECHNOLOGY IN KLAMATH FALLS TAKING A TWO YEAR COURSE TO BECOME A 

SURVEY ENGINEER. 

AT THE REQUEST OF THE CARRIER, CLAIMANT WAS EXAMINED BY DR 0 

BALME IN KLAMATH FALLS. HE REPORTED CLAIMANT WAS DOING WELL AND 

COULD PURSUE ANY ACTIVITIES DESIRED INCLUDING LIFTING AND VIGOROUS 

WORK-RELATED ACTIVITIES. 

THE BOARD, ON DE NOVO REVIEW, DOES NOT CONCUR WITH THE REFEREE'S 

FINDING THAT CLAIMANT IS ENTITLED TO ADDITIONAL COMPENSATION EQUAL TO 

48 DEGREES 0 THE BOARD FINDS THAT CLAIMANT'S AWARD OF 32 DEGREES ADE

QUATELY COMPENSATES CLAIMANT FOR THE LOSS OF EARNING CAPACITY HE HAS 

SUSTAINED AS A RESULT OF HIS INDUSTRIAL INJURY 0 

ORDER 

THE ORDER OF THE REFEREE IS REVERSED 0 THE DETERMINATION ORDER, 

MAILED JANUARY 31, 1975, IS AFFIRMED• 

WCB CASE NO. 75-236 

FLORENCE JACKSON, CLAIMANT 
ROLF OLSON, CLAIMANT'S ATTY. 

RAY MIZE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW ON THE REFEREE'S ORDER WHICH 
GRANTED THE EMPLOYER'S MOTION TO DISMISS THE CLAIM BECAUSE IT WAS 

NOT Tl MELY FILED• 

0N DECEMBER 1 7 0 197 4 CLAIMANT REPORTED AN INJURY WHICH SHE 
ALLEGED OCCURRED ON JANUARY 3 1 0 197 4 WHEN SHE WAS WORKING AS A .BAR

TENDER AND HER BACK BEGAN TO HURT• INITIALLY, SHE THOUGHT SHE HAD A 

-2 5 s-

WCB CAS NO. 75-639 JUN 24, 1976

Reviewed by board members wilso a d moore.

The employer requests board review o the issue of the exte t
OF P RMAN NT DISABILITY SUSTAIN D BY CLAIMANT AS A R SULT OF HIS COM
P NSABL INDUSTRIAL INJURY. A D T RMINATION ORD R, DAT D JANUARY 3 1 ,
1 9 7 5 , HAD AWARD D CLAI MANT32 D GR  S FOR 10 P R C NT OF TH MAXI
MUM FOR UNSCH DUL D RIGHT SHOULD R DISABILITY AS W LL AS C RTAIN T M
PORARY TOTAL DISABILITY. TH R F R  INCR AS D TH AWARD TO 8 0 D GR  S
FOR 25 P R C NT OF TH MAXIMUM.

On D C MB R 2 1 , 1 97 3 CLAIMANT SUFF R D A SHOULD R S PARATION
WHIL  MPLOY D IN TH LOGGING INDUSTRY. H HAD SUFF R D TWO PRIOR
DISLOCATIONS WHIL PLAYING FOOTBALL IN HIGH SCHOOL. IN MARCH, 1 9 74 ,
CLAIMANT UND RW NT RIGHT SHOULD R SURG RY FOR R CURR NT DISLOCATIONS
OF THAT SHOULD R. FOLLOWING SURG RY CLAIMANT  NGAG D IN A VIGOROUS
PHYSICAL TH RAPY PROGRAM TO BUILD UP TH MUSCL MASS.

At TH TIM OF H ARING CLAIMANT WAS  NROLL D AT OR GON INSTITUT 
OF T CHNOLOGY IN KLAMATH FALLS TAKING A TWO Y AR COURS TO B COM A
SURV Y  NGIN  R.

At the request of the carrier, claima t was exami ed by dr.
BALM IN KLAMATH FALLS. H R PORT D CLAIMANT WAS DOING W LL AND
COULD PURSU ANY ACTIVITI S D SIR D INCLUDING LIFTING AND VIGOROUS
WORK R LAT D ACTIVITI S.

The board, o de  ovo review, does  ot co cur with the referee s

FINDING THAT CLAIMANT IS  NTITL D TO ADDITIONAL COMP NSATION  QUAL TO
4 8 D GR  S. TH BOARD FINDS THAT CLAIMANT'S AWARD OF 32 D GR  S AD 
QUAT LY COMP NSAT S CLAIMANT FOR TH LOSS OF  ARNING CAPACITY H HAS
SUSTAIN D AS A R SULT OF HIS INDUSTRIAL INJURY.

ORD R

The order of the referee is reversed, the determin tion order,
MAIL D JANUARY 3 1 , 1 97 5 , IS AFFIRM D.

RICK R MINGTON, CLAIMANT
DAVID VAND NB RG, CLAIMANT'S ATTY,
ROG R WARR N, D F NS ATTY.
R QU ST FOR R VI W BY  MPLOY R

WCB CAS NO. 75-236 JUN 24, 1976

FLOR NC JACKSON, CLAIMANT
ROLF OLSON, CLAIMANT'S ATTY.
RAY MIZE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review o the referee s order which
gra ted the employer s motio to dismiss the claim because it was
NOT TIM LY FIL D.

On D C MB R 1 7 , 1 97 4 CLAIMANT R PORT D AN INJURY WHICH SH 
ALL G D OCCURR D ON JANUARY 3 1 , 1 9 74 WH N SH WAS WORKING AS A BAR
T ND R AND H R BACK B GAN TO HURT. INITIALLY, SH THOUGHT SH HAD A
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IN HER BACK, SHE LEFT WORK ONE HOUR BEFORE THE END OF HER SHIFT 
AND WENT TO THE HOSPITAL. SHE WAS GIVEN THERAPY TREATMENT AND RE
TURNED HOME FOR BEDREST FOR ONE WEEK. 

BECAUSE HER CONDITION DION' T IMPROVE SHE CONTACTED DR 0 POULSON, 
WHO EXAMINED HER ON FEBRUARY 2, 1974 1 RECOMMENDED CONSERVATIVE 
TREATMENT AND RELEASED HER ON FEBRUARY 13 1 197 4 • CLAIMANT NEVER 
MENTIONED TO DR 0 POULSON ANY ACCIDENT OCCURRING ON THE JOB• 

0N THE DAY OF THE ALLEGED INJURY CLAIMANT HAD TOLD HER SUPER
VISOR SHE HURT HER BACK WRESTLING WITH A FRIEND 0 AGAIN, WHILE IN THE 
HOSPITAL, HER EMPLOYER VISITED HER - SHE TOLD HIM SHE WAS HURT AT 
HOME IN 'A WRESTLING MATCH WITH A FRIEND.' 

THE REFEREE FOUND THAT CLAIMANT FIRST TOLD HER EMPLOYER SHE HAD 
A COLD AND HAD NOT HURT HERSELF ON THE J.OB. HOWEVER, AFTER DISCUSSING 
THE MATTER WITH SOME INSURANCE MEN IN ANOTHER TAVERN WHERE CLAIMANT 
WENT TO WORK AFTER LEAVING THE EMPLOYER, CLAIMANT FILED HER GLAIM 0 

THE REFEREE FOUND THE CLAIM WAS UNTIMELY FILED AND GRANTED THE 
MOTION TO DISMISS• HE DID NOT CONSIDER THE MERITS OF THE CLAIM• 

THE BOARD 1 ON DE NOVO REVIEW, AND AFTER EXAMINATION OF THE EVI
DENCE PRESENTED, CONCURS WITH THE REFEREE THAT CLAIMANT" S CLAIM 
SHOULD BE DENIED FOR UNTIMELY FILING OF THAT CLAIM 0 THE BOARD ALSO 
FEELS THAT CLAIMANT'S CLAIM SHOULD BE DENIED ON THE MERITS, BASED 
UPON DR• POULSON' S REPORT• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 3 1 197 5 IS AFFIRMED• 

WCB CASE NO. 75-1057 

JAMES SPEARS, CLAIMANT 
DONALD TODOROVICH, CLAIMANT'S ATTY. 
DEPT• OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 24, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER DATED JANUARY 9 1 197 5 AWARDING 
CLAIMANT 1 0 PER CENT UNSCHEDULED UPPER BACK AND NECK DISABILITY. 

CLAIMANT, A 30 YEAR OLD TIMBER OPERATOR, SUFFERED A BACK AND 
SHOULDER INJURY ON NOVEMBER 1 3 1 1973 WHEN HE WAS STRUCK BY A FALLING 
LIMB. DR• TSAI' S DIAGNOSIS WAS CERVICAL CONCUSSION, RECOVERED, RIGHT 
C7 NERVE ROOT COMPRESSION DUE TO TRAUMATIC DISC HERNIATION, C6 -7 • 
CLAIMANT HAS NOT WORKED SINCE THE INJURY AND CONTINUES TO SUFFER NECK 
AND SHOULDER PAI N 0 

DR. JAMES He VAN OLST 1 WHO SAW CLAIMANT ON JUNE 24 1 1975 1 FELT 
IF CLAIMANT WOULD SUBMIT TO SURGERY, THE PROBABILITIES OF IMPROVEMENT 
IN HIS CONDITION WOULD BE IN THE AREA OF 7 0 TO 7 5 PER CENT 0 HOWEVER 0 

CLAIMANT IS FEARFUL OF SURGERY AND DOES NOT WANT TO TAKE THE RISK THAT 
IT MIGHT NOT BE SUCCE SSFULe 

0Rs 6 5 6 • 3 2 5 ( 2) PROVIDES THAT FOR ANY PERIOD OF Tl ME DURING WHICH 
ANY WORKMAN REFUSES TO SUBMIT TO SUCH MEDICAL OR SURGICAL TREATMENT 
AS IS REASONABLY ESSENTIAL TO PROMOTE HIS RECOVERY, HIS RIGHT TO 
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COLD IN H R BACK, SH L FT WORK ON HOUR B FOR TH  ND OF H R SHIFT
AND W NT TO TH HOSPITAL. SH WAS GIV N TH RAPY TR ATM NT AND R 
TURN D HOM FOR B DR ST FOR ON W  K.

Because her co ditio did 't improve she co tacted dr. poulso ,
WHO  XAMIN D H R ON F BRUARY 2 , 1 9 74 , R COMM ND D CONS RVATIV 
TR ATM NT AND R L AS D H R ON F BRUARY 1 3 , 1 974 . CLAIMANT N V R
M NTION D TO DR. POULSON ANY ACCID NT OCCURRING ON TH JOB.

O the day of the alleged i jury claima t had told her super

v sor SH HURT H R BACK WR STLING WITH A FRI ND. AGAIN, WHIL IN TH 
HOSPITAL, H R  MPLOY R VISIT D H R SH TOLD HIM SH WAS HURT AT
HOM IN 1 A WR STLING MATCH WITH A FRI ND.

The R F R  FOUND THAT CLAIMANT FIRST TOLD H R  MPLOY R SH HAD

A COLD AND HAD NOT HURT H RS LF ON TH JOB. HOW V R, AFT R DISCUSSING
TH MATT R WITH SOM INSURANC M N IN ANOTH R TAV RN WH R CLAIMANT
W NT TO WORK AFT R L AVING TH  MPLOY R, CLAIMANT FIL D H R CLAIM.

The referee fou d the claim was u timely filed a d gra ted the

MOTION TO DISMISS. H DID NOT CONSID R TH M RITS OF TH CLAIM.

The board, o de  ovo review, a d after exami atio of the EVI
D NC PR S NT D, CONCURS WITH TH R F R  THAT CLAIMANT'S CLAIM
SHOULD B D NI D FOR UNTIM LY FILING OF THAT CLAIM. TH BOARD ALSO
F  LS THAT CLAIMANT* S CLAIM SHOULD B D NI D ON TH M RITS, BAS D
UPON DR. POULSON* S R PORT.

ORDER
The order of the referee d ted December 3, 197 is  ffirmed.

WCB CA E NO. 75-1057 JUNE 24, 1976

JAME  PEAR , CLAIMANT
DONALD TODOROVICH, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee's order which

AFFIRM D TH D T RMINATION ORD R DAT D JANUARY 9 , 1 97 5 AWARDING
CLAIMANT 1 0 P R C NT UNSCH DUL D UPP R BACK AND N CK DISABILITY.

Claima t, a 30 year old timber operator, suffered a back a d

SHOULD R INJURY ON NOV MB R 1 3 , 1 9 73 WH N H WAS STRUCK BY A FALLING
LIMB. DR. TSAI S DIAGNOSIS WAS C RVICAL CONCUSSION, R COV R D, RIGHT
C7 N RV ROOT COMPR SSION DU TO TRAUMATIC DISC H RNIATION, C6 -7 ,
CLAIMANT HAS NOT WORK D SINC TH INJURY AND CONTINU S TO SUFF R N CK
AND SHOULD R PAIN.

Dr. JAM S H. VAN OLST, WHO SAW CLAIMANT ON JUN 24 , 1 9 75 , F LT
IF CLAIMANT WOULD SUBMIT TO SURG RY, TH PROBABILITI S OF IMPROV M NT
IN HIS CONDITION WOULD B IN TH AR A OF 70 TO 75 P R C NT. HOW V R,
CLAIMANT IS F ARFUL OF SURG RY AND DO S NOT WANT TO TAK TH RISK THAT
IT MIGHT NOT B SUCC SSFUL.

OrS 656.325 (2) PROVID S THAT FOR ANY P RIOD OF TIM DURING WHICH
ANY WORKMAN R FUS S TO SUBMIT TO SUCH M DICAL OR SURGICAL TR ATM NT
AS IS R ASONABLY  SS NTIAL TO PROMOT HIS R COV RY, HIS RIGHT TO
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MAY BE SUSPENDED• HOWEVER, THE TEST OF REASONABLENESS 
IS BASED ON A VARIETY OF FACTORS INCLUDING THE DANGER ATTENDANT TO THE 
OPERATION, ·THE PROSPECT OF SUCCESS, AND THE PAIN AND DISCOMFORT WHICH 
MAY RESULT• HERE CLAIMANT HAS PAIN AND DISCOMFORT IN HIS RIGHT ARM 
AND SHOULDER WITH ACTIVITY, PHYSIOTHERAPY HAS NOT HELPED HIM, DR• VAN 
OLST THOUGHT HIS CONDITION COULD BE IMPROVED BY SURGICAL TREATMENT 
IF SIGNIFICANT EVIDENCE OF NERVE ROOT COMPRESSION WAS EVIDENCED BY 
MYELOGRAPHY - HOWEVER, UNLESS CLAIMANT IS WILLING TO SUBMIT TO SUR
GERY, HIS MEDICAL OPINION IS THAT IT WOULD BE USELESS TO SUBJECT HIM 

TO THIS PROCEDURE• 

CLAIMANT WANTS A GUARANTEE OF SUCCESS WHICH IS NOT POSSIBL~, 
CLAIMANT IS A YOUNG MAN AND ALTHOUGH THERE ALWAYS IS DANGER INVOLVED 
IN SURGERY, THERE APPEARS TO BE NOTHING UNUSUALLY DAl'IGEROUS IN THE 
PROCEDURES PROPOSED• THERE IS GOOD PROSPECT OF SUCCESS AND ·1T IS THE 
CLAIMANT'S FEAR WHICH PROHIBITS FURTHER MEDICAL AND SURGICAL TREAT
MENT• THE REFEREE FOUND THAT CLAIMANT'S REFUSAL WAS UNREASONABLE• 

THE SERVICES OF THE BOARD'S DISABILITY PREVENTION DIVISION HAVE 
BEEN MADE AVAILABLE TO CLAIMANT AND, ON THREE DIFFERENT OCCASIONS, 
HE HAS _CANCELLED HIS APPOINTMENT• 

IT MAY BE THAT CLAIMANT NOW SUFFERS MORE UNSCHEDULED DISABILITY 
THAN THAT FOR WHICH HE HAS BEEN AWARDED - HOWEVER, THE EVIDENCE INDI
CATES THAT IF HIS PHYSICAL DISABILITY HAS BEEN INCREASED IT IS BECAUSE 
OF HIS REFUSAL TO SUBMIT TO MEDICAL PROCEDURES• THIS IS NOT A PROPER 
BASIS ON WHICH TO INCREASE THE AWARD• THE REFEREE CONCLUDED THERE 
WAS INSUFFICIENT EVIDENCE TO SUPPORT A FINDING THAT CLAIMANT IS ENTITLED 
TO MORE THAN AN AWARD OF 3 2 DEGREES, 

Tf-iE BOARD 1 ON DE NOVO REVIEW, CONCURS WITH THE REFEREE'S FIND
INGS AND CONCLUSIONS AND AFFIRMS AND ADOPTS HIS ORDER, 

ORDER 

THE ORDER OF THE REFEREE I DATED NOVEMBER 1 2 1 197 5 1 . IS AFFIRMED• 

WCB CASE NO. 75-3100 

TERRY YARBROUG-1, CLAIMANT 
HUGH COLE, CLAIMANT'S ATTY, 
DEPT• OF JUSTICE, DEFENSE ATTY, 
AMMENDED ORDER ALLOWING ATTORNEY FEE 

JUNE 28, 1976 

THE BOARD'S ORDER ON REVIEW ENTERED JUNE 21 1 197 6 IN_ THE ABOVE 
ENTITLED MATTER FAILED TO INCLUDE AN AWARD OF A REASONABLE ATTORNEY 

FEE• 

ORDER 

IT IS HEREBY ORDERED THAT CLAIMANT'S COUNSEL RECEIVE A REASONABLE 
ATTORNEY FEE IN THE AMOUNT OF 3 5 0 DOLLARS, PAYABLE BY THE STATE ACCI
DENT INSURANCE FUND, ,FOR SERVICES IN CONNECTION WITH BOARD REVIEW• 

-2 5 7 -

COMP NSATION MAY B SUSP ND D. HOW V R, TH T ST OF R ASONABL N SS
IS BAS D ON A VARI TY OF FACTORS INCLUDING TH DANG R ATT NDANT TO TH 
OP RATION, TH PROSP CT OF SUCC SS, AND TH PAIN AND DISCOMFORT WHICH
MAY R SULT. H R CLAIMANT HAS PAIN AND DISCOMFORT IN HIS RIGHT ARM
AND SHOULD R WITH ACTIVITY, PHYSIOTH RAPY HAS NOT H LP D HIM. DR. VAN
OLST THOUGHT HIS CONDITION COULD B IMPROV D BY SURGICAL TR ATM NT
IF SIGNIFICANT  VID NC OF N RV ROOT COMPR SSION WAS  VID NC D BY
MY LOGRAPHY HOW V R, UNL SS CLAIMANT IS WILLING TO SUBMIT TO SUR
G RY, HIS M DICAL OPINION IS THAT IT WOULD B US L SS TO SUBJ CT HIM
TO THIS PROC DUR .

Claima t wa ts a guara tee of success which is  ot possible.
CLAIMANT IS A YOUNG MAN AND ALTHOUGH TH R ALWAYS IS DANG R INVOLV D
IN SURG RY, TH R APP ARS TO B NOTHING UNUSUALLY DANG ROUS IN TH 
PROC DUR S PROPOS D. TH R IS GOOD PROSP CT OF SUCC SS AND IT IS TH 
CLAIMANT'S F AR WHICH PROHIBITS FURTH R M DICAL AND SURGICAL TR AT
M NT. TH R F R  FOUND THAT CLAIMANT'S R FUSAL WAS UNR ASONABL .

The S RVIC S OF TH BOARD' S DISABILITY PR V NTION DIVISION HAV 

B  N MAD AVAILABL TO CLAIMANT AND, ON THR  DIFF R NT OCCASIONS,
H HAS CANC LL D HIS APPOINTM NT.

It MAY B THAT CLAIMANT NOW SUFF RS MOR UNSCH DUL D DISABILITY
THAN THAT FOR WHICH H HAS B  N AWARD D HOW V R, TH  VID NC INDI
CAT S THAT IF HIS PHYSICAL DISABILITY HAS B  N INCR AS D IT IS B CAUS 
OF HIS R FUSAL TO SUBMIT TO M DICAL PROC DUR S. THIS IS NOT A PROP R
BASIS ON WHICH TO INCR AS TH AWARD. TH R F R  CONCLUD D TH R 
WAS INSUFFICI NT  VID NC TO SUPPORT A FINDING THAT CLAIMANT IS  NTITL D
TO MOR THAN AN AWARD OF 3 2 D GR  S.

The board, o de  ovo review, co curs with the referee's fi d

 ngs AND CONCLUSIONS AND AFFIRMS AND ADOPTS HIS ORD R.

ORDER
The order of the referee, d ted November 12, 197 , is  ffirmed.

WCB CA E NO. 75-3100 JUNE 28, 1976

TERRY YARBROUGH, CLAIMANT
HUGH COL , CLAIMANT'S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
AMM ND D ORD R ALLOWING ATTORN Y F  

The board' s order o review e tered ju e 21 , 1976 i the above

 NTITL D MATT R FAIL D TO INCLUD AN AWARD OF A R ASONABL ATTORN Y
F  .

ORDER
It IS H R BY ORD R D THAT CLAIMANT'S COUNS L R C IV A R ASONABL 

ATTORN Y F  IN TH AMOUNT OF 3 5 0 DOLLARS, PAYABL BY TH STAT ACCI
D NT INSURANC FUND, FOR S RVIC S IN CONN CTION WITH BOARD R VI W.
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CASE NO. 

WCB CASE NO. 

75-2332 
75-3480 

KIRSTI VIRTANEN, CLAIMANT 
DOUGLAS JONES 9 CLAIMANT'S ATTY• 
DEPT• OF JUSTICE, DEFENSE ATTY0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 28, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

1976 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE" s ORDER 
WHICH AFFIRMED THE DENIAL OF CLAIMANT" S CLAIM FOR AGGRAVATION (WCB 
CASE. NO• 75-3480) AND AWARDED CLAIMANT22•5 DEGREES FOR IS PERCENT 
LEFT LEG DISABILITY (WCB CASE NO• 75-2332) • THE TWO MATTERS WERE 
HEARD ON A CONSOLIDATED BASIS• 

CLAIMANT, AT THE TIME A 52 YEAR .OLD BEAUTY SHOP. OPERATOR 9 SUF

FERED A COMPENSABLE INJURY TO HER RIGHT KNEE ON JANUARY 2 8 • 197 0 • AN 
ARTHROTOMY WAS PERFORMED BY DR• BAS~IN ON APRIL 2 1 1 t 9 7 0 • . ON SEPTEM
BER 3 0 • t 9 7 0 DR• BASKIN FELT CLAIMANT HAD MADE A COMPLETE RECOVERY 
AND SHOULD HAVE NO RESIDUAL DISABILITY. THE CLAIM WAS CLOSED BY A 
DETERMINATION ORDER MAILED OCTOBER 9 1 1970 WHICH AWARDED CLAIMANT 
8 DEGREES FOR FUNCTIONAL LOSS OF THE RIGHT ( UNDERSCORED) LEG• 

CLAIMANT CONTENDS THAT SHE INJURED BOTH ( UNDERSCORED) KNEES ON 
JANUARY 2 8 1 197 0 - ALS0 9 AFTER THE 197 0 SURGERY THAT THE PAIN WAS 
INT~RMITTANTLY PRESENT ANO SHE HAD NEVER FULLY RECOVERED BY SEPTEM
BER 3 0 1 t 9 7 0 AS ASSERTED BY DR• BASKIN• 

0N AUGUST t O I t 9 7 3 CLAIMANT AGAIN FELL, ALLEGEDLY INJURYING 
BOTH ( UNDERSCORED) KNEES• SHE WAS TREATED BY DR• BUTLER BUT PRIMARILY 

FOR DEGENERATIVE JOINT DISEASE SUPERIMPOSED UPON THE LEFT ( UNDERSCORED) 
KNEE INJURY• HE RECOMMENDED EXERCISE AND WEIGHT REDUCTION AND BY 
MAY 13 1 197 5 FELT THAT CLAIMANT WAS APPROACHING A ~TATIONARY LEVEL -
HER PROBLEM WAS ONE OF OSTEOARTHRITIS INVOLVING PRIMARILY THE LEFT 
(UNDERSCORED) KNEEe 

0N JUNE 26 • t 975 DRe SHLIM 1 AFTER EXAMINING CLAIMANT 9 WAS OF 
THE OPINION THAT BOTH KNEES WERE ESSENTIALLY NORMAL• ON JULY t 7 1 t 9 7 4 
A DETERMINATION ORDER AWARDED CLAIMANT NO COMPENSATION FOR PERMANENT 
PARTIAL DISABILITY FOR THE AUGUST t O • 197 3 INJURY• 

THE REFEREE FOUND MEDICAL CONFIRMATION OF CLAIMANT" S COMPLAINTS 
WITH REGARD TO THE LEFT KNEEe HE ALSO FOUND THAT CLAIMANT HAD FAILED 
TO PROVE THAT SHE HAD DEVELOPED THIS PERMANENT DISABLING CONDITION IN 
HER LEFT (UNDERSCORED) KNEE BECAUSE OF THE JANUARY 28 1 1970 INJURY AND 

HAD FAILED TO SHOW THAT HER RIGHT KNEE CONDITION HAS BECOME WORSENED, 
EXCEPT FOR OCCASIONAL FLAREUPS, SINCE THE ISSUANCE OF THE 197 0 DETER
MINATION ORDER• 

THE REFEREE CONCLUDED THAT THE CLAIMANT" S CLAIM FOR AGGRAVA
TION ·oF HER RIGHT KNEE CONDITION WAS PROPERLY DENIED BY THE FUND IN ITS 

DENIAL LETTER MAILED NOVEMBER 4 1 t 9 7 5 • 

THE REFEREE CONCLUDED THAT THE RECORD DID SUPPORT AN AWARD OF 
PERMANENT PARTIAL DISABILITY FOR HER LEFT KNEE RELATED TO THE AUGUST 
1 0 • 197 3 INJURY WHICH HE EVALUATED AT 2 2 • S DEGREES FOR t 5 PER CENT 
LOSS OF .THE LEFT LEGe 

THE BOARD 9 ON DE NOVO REVIEW, RELYING STRONGLY ON DRe BUTLER'S 
REPORT, AFFIRMS THE REFEREE'S ORDER, 
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WCB CA E NO,
WCB CA E NO,

75-2332
75-3480

1976JUNE 28,

KIR TI VIRTANEN, CLAIMANT
DOUGLAS JONES, CLAIMANT'S ATTY.
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

The cl im nt seeks review by the bo rd of the referee’s order
which  ffirmed the deni l of cl im nt’s cl im for  ggr v tion (WCB
CAS . NO, 75 -3 4 8 0) AND AWARD D CLAIMANT 22,5 D GR  S FOR 1 5 P R C NT
L FT L G DISABILITY (WCB CAS NO, 7 5 -233 2 ), TH TWO MATT RS W R 
H ARD ON A CONSOLIDAT D BASIS,

Claima t, at the time a 52 year old beauty shop operator, suf

fered A COMP NSABL INJURY TO H R RIGHT KN  ON JANUARY 2 8 , 1 9 7 0, AN
ARTHROTOMY WAS P RFORM D BY DR, BASKIN ON APRIL 21, 1970, ON S PT M
B R 3 0 , 1 9 7 0 DR, BASKIN F LT CLAIMANT HAD MAD A COMPL T R COV RY
AND SHOULD HAV NO R SIDUAL DISABILITY, TH CLAIM WAS CLOS D BY A
D T RMINATION ORD R MAIL D OCTOB R 9 , 1 9 70 WHICH AWARD D CLAIMANT
8 D GR  S FOR FUNCTIONAL LOSS OF TH RIGHT (UND RSCOR D) L G,

Claima t co te ds that she i jured both (u derscored) k ees o 

JANUARY 2 8 , 1 9 7 0 ALSO, AFT R TH 1 97 0 SURG RY THAT TH PAIN WAS
INT RM ITTANTLY PR S NT AND SH HAD N V R FULLY R COV R D BY S PT M
B R 30, 1 9 70 AS ASS RT D BY DR. BASKIN,

On AUGUST 1 0 , 1 9 73 CLAIMANT AGAIN F LL, ALL G DLY INJURYING
BOTH (UND RSCOR D) KN  S, SH WAS TR AT D BY DR, BUTL R BUT PRIMARILY
FOR D G N RATIV JOINT DIS AS SUP RIMPOS D UPON TH L FT (UND RSCOR D)
KN  INJURY, H R COMM ND D  X RCIS AND W IGHT R DUCTION AND BY
MAY 1 3 , 1 9 7 5 F LT THAT CLAIMANT WAS APPROACHING A STATIONARY L V L
H R PROBL M WAS ON OF OST OARTHRITIS INVOLVING PRIMARILY TH L FT
(UND RSCOR D) KN  ,

On JUN 2 6 , 1 9 7 5 DR. SHLIM, AFT R  XAMINING CLAIMANT, WAS OF
TH OPINION THAT BOTH KN  S W R  SS NTIALLY NORMAL. ON JULY 17, 1974
A D T RMINATION ORD R AWARD D CLAIMANT NO COMP NSATION FOR P RMAN NT
PARTIAL DISABILITY FOR TH AUGUST 1 0 , 1 9 73 INJURY.

The referee fou d medical co firmatio of claima t’s complai ts

WITH R GARD TO TH L FT KN  . H ALSO FOUND THAT CLAIMANT HAD FAIL D
TO PROV THAT SH HAD D V LOP D THIS P RMAN NT DISABLING CONDITION IN
H R L FT (UND RSCOR D) KN  B CAUS OF TH JANUARY 2 8 , 1 9 70 INJURY AND
HAD FAIL D TO SHOW THAT H R RIGHT KN  CONDITION HAS B COM WORS N D,
 XC PT FOR OCCASIONAL FLAR UPS, SINC TH ISSUANC OF TH 1 97 0 D T R
MINATION ORD R.

The referee co cluded that the claima t’s claim for aggrava

t on of H R RIGHT KN  CONDITION WAS PROP RLY D NI D BY TH FUND IN ITS
D NIAL L TT R MAIL D NOV MB R 4 , 1 9 7 5 .

The referee concluded th t the record did support  n  w rd of
PERMANENT PARTIAL DISABILITY FOR HER LEFT KNEE RELATED TO THE AUGUST
1 0 , 1 9 73 INJURY WHICH HE EVALUATED AT 22. DEGREES FOR 1 PER CENT
LOSS OF THE LEFT LEG.

The BOARD, ON DE NOVO REVIEW, RELYING STRONGLY ON DR. BUTLER S
REPORT, AFFIRMS THE REFEREE S ORDER,
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THE ORDER OF THE REFEREE, DATED DECEMBER 1 1 1 197 5 IS AFFIRMED• 

WCB CASE NO. 74-2027 

SUSIE STUART, CLAIMANT 
LARRY BRUUN, CLAIMANT'S ATTY• 

ROGER WARREN, DEFENSE ATTYe 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 28, 1976 

REVIEWED BY BOARD. MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW ON THE REFEREE'·s ORDER WHICH 

GRANTED CLAIMANT 128 DEGREES FOR 4 0 PER CENT UNSCHEDULED LOW BACK 

DISABILITY, CONTENDING SHE IS PERMANENTLY AND TOTALLY DISABLED• 

0N SEPTEMBER 14 1 19 72 CLAIMANT WAS WORKING AS A PLYWOOD WORKER 
WHEN SHE SLIPPED AND FELL IN.JURYING HER LOW BACK• THE NEXT DAV SHE 

WAS SEEN BY DR• HANFORD• SUBSEQUENTLY, SHE RETURNED TO WORK AS A 
GRADER 1 A .JOB WHICH REQUIRED NO PHYSICAL LABOR• SHE DID WELL UNTIL 
SHE WAS REQUIRED TO HANDLE VENEER, THIS CAUSED AN ONSET OF PAIN• SHE 

RETURNED TO DR. HANFORD WHO FOUND MILD SPASMS AND LIMITATION OF MO
TION - DR• HANFORD CONSIDERED HER CONDITION AS MILD. 

CLAIMANT RETURNED TO WORK AND WORKED UNTIL FEBRUARY 2 1 1 197 4 
WHEN SHE QUIT WORK BECAUSE OF THE PAIN IN HER BACK• SHE HAS NOT WORKED 

SINCE• 

CLAIMANT WAS SEEN BY DR• YOUNG ON MARCH 2 5 1 1974 1 HE DIAGNOSED 
A LUMBOSACRAL STRAIN AND DEGENERATIVE ARTHRITIS AND FOUND CLAIMANT'S 
CONDITION WAS RELATED TO HER SEPTEMBER, 1,972 INJURY• HE RECOMMENDED 
NO TREATMENT AND FOUND CLAIMANT MEDICALLY ST.,41>.TIONARY. 

A DETERMINATION ORDER, MAILED ON OCTOBER 31 1 1973 1 AWARDED 
CLAIMANT NO COMPENSATION FOR PERMANENT PARTIAL DISABILITY. 

CLAIMANT WAS SEEN AT THE PAIN CLINIC ON NOVEMBER 18 t 1974. 
AFTER EXAMINATION, CLAIMANT'S PHYSICAL IMPAIRMENT WAS FOUND TO BE 
MILD TO MODERATE, IT WAS FELT SHE SHOULD RETURN TO WORK BUT THAT 

SHE PROBABLY WOULDN' Te 

CLAIMANT SAW DR• YOSPE, ON MARCH 1 4 1 1 9 7 5 • AFTER A PSYCHOLO
GICAL EXAMINATION, HE FOUND CLAIMANT TO BE SATISFIED WITH NOT WORKING 
EVER AGAIN• 

80TH DRe RUSSAKOV AND THE DOCTORS AT ORTHOPEDIC CONSULTANTS 
FOUND CLAIMANT'S DISABILITY TO BE M ILDe 

CLAIMANT HAS A GOOD WORK RECORD HAVIN.G .WORKED FOR THE EMPLOYER 
FOR 1 6 YEARS - HOWEVER, SHE IS NOT MOTIVATED TO RETURN TO WORK EVEN 
THOUGH THE MEDICAL CONCENSUS IS THAT HER DISABILITY IS 'MILD'• SHE 
IS NOT INTERESTED IN SEEKING HELP FROM THE DIVISION OF VOCATIONAL REHA

BILITATION AND SHE IS SEEKING SOCIAL SECURITY DISABILITY BENEFITS• CLAIM
ANT IS 5 4 YEARS OLD AT THE PRE SE NT Tl ME WITH A 7 TH GRADE EDUCATION. 

THE REFEREE FOUND, BASED UPON HER AGE, WORK EXPERIENCE, AND 
EDUCATION 1 THAT CLAIMANT WAS NOT WITHIN THE ODD-LOT CATEGORY, EVEN 
IF SHE WERE MOTIVATED TO RETURN TO SOME GAINFUL EMPLOYMENT, WHICH 
APPARENTLY SHE WAS NOT 0 

-2 5 9 -

ORDER
The order of the referee, d ted December i i , 197 is  ffirmed.

WCB CA E NO. 74-2027 JUNE 28, 1976

 U IE  TUART, CLAIMANT
LARRY BRUUN, CLAIMANT* S ATTY.
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review o the referee’s order which

GRANT D CLAIMANT 128 D GR  S FOR 4 0 P R C NT UNSCH DUL D LOW BACK
DISABILITY, CONT NDING SH IS P RMAN NTLY AND TOTALLY DISABL D.

On S PT MB R 1 4 , 1 9 72 CLAIMANT WAS WORKING AS A PLYWOOD WORK R

WH N SH SLIPP D AND F LL INJURYING H R LOW BACK. TH N XT DAY SH 
WAS S  N BY DR. HANFORD. SUBS QU NTLY, SH R TURN D TO WORK AS A
GRAD R, A JOB WHICH R QUIR D NO PHYSICAL LABOR. SH DID W LL UNTIL
SH WAS R QUIR D TO HANDL V N  R, THIS CAUS D AN ONS T OF PAIN. SH 
R TURN D TO DR. HANFORD WHO FOUND MILD SPASMS AND LIMITATION OF MO
TION DR. HANFORD CONSID R D H R CONDITION AS MILD.

Claima t retur ed to work a d worked u til February 21, 1974
WH N SH QUIT WORK B CAUS OF TH PAIN IN H R BACK. SH HAS NOT WORK D
SINC .

Cla mant was seen by dr. young on march 25, 1974, he d agnosed

A LUMBOSACRAL STRAIN AND D G N RATIV ARTHRITIS AND FOUND CLAIMANT* S
CONDITION WAS R LAT D TO H R S PT MB R, 1 9 72 INJURY. H R COMM ND D
NO TR ATM NT AND FOUND CLAIMANT M DICALLY STATIONARY.

A D T RMINATION ORD R, MAIL D ON OCTOB R 3 1 , 1 973 , AWARD D
CLAIMANT NO COMP NSATION FOR P RMAN NT PARTIAL DISABILITY.

Claima t was see at the pai cli ic o November i 8 , 1974.
AFT R  XAMINATION, CLAIMANT* S PHYSICAL IMPAIRM NT WAS FOUND TO B 
MILD TO MOD RAT , IT WAS F LT SH SHOULD R TURN TO WORK BUT THAT
SH PROBABLY WOULDN'T,

Cla mant saw dr. yospe, on march 14, 1975. after a psycholo

g cal  XAMINATION, H FOUND CLAIMANT TO B SATISFI D WITH NOT WORKING
 V R AGAIN.

Both dr, russakov a d the doctors at orthopedic co sulta ts
FOUND CLAIMANT S DISABILITY TO B MILD.

Claima t has a good work record havi g worked for the employer

FOR 1 6 Y ARS HOW V R, SH IS NOT MOTIVAT D TO R TURN TO WORK  V N
THOUGH TH M DICAL CONC NSUS IS THAT H R DISABILITY IS * MILD*, SH 
IS NOT INT R ST D IN S  KING H LP FROM TH DIVISION OF VOCATIONAL R HA
BILITATION AND SH IS S  KING SOCIAL S CURITY DISABILITY B N FITS. CLAIM
ANT IS 54 Y ARS OLD AT TH PR S NT TIM WITH A 7 TH GRAD  DUCATION.

The referee fou d,
 DUCATION, THAT CLAIMANT
IF SH W R MOTIVAT D TO
APPAR NTLY SH WAS NOT.

BAS D UPON H R AG , WORK  XP RI NC , AND
WAS NOT WITHIN TH ODD LOT CAT GORY,  V N
R TURN TO SOM GAINFUL  MPLOYM NT, WHICH
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REFEREE, BASING HIS FINDINGS ON SIMILAR CASES, FOUND CLAIM

ANT'S DISABILITY TO BE 4 0 PER CENT UNSCHEDULED PERMANENT PARTIAL 
DISABIJ..ITYa 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE RE:FEREE. _ 

ORDER 

THE ORDER, OF THE REFEREE, DATED DECEMBER 2, 1 975, IS AFFIRMED• 

WCB CASE NO. 75-1220 

CHARLES PLONSKI, CLAIMANT 
J• DAVID KRYGER, CLAIMANT'S ATTY• 
BOB JOSEPH, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 28, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER GRANTING 

CLAIMANT 7 • 5 DEGREES FOR 5 PER CENT LOSS OF THE LEFT LEG• CLAIMANT 

HAD PREVIOUSLY BEEN AWARDED A TOTAL OF 9 7 • 5 DEGREES FOR 6 5 PER CENT 

FOR LOSS OF THE LEFT FOREARM• 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS LEFT WRIST ON 
AUGUST 4, 1 9 71 WHILE CLIMB ING DOWN A LADDER• DR. BURR DIAGNOSED A 

SEVERE FRACTURE COMMINUTED OF THE LEFT DISTAL RADIUS AND WRIST• 

CLAIMANT WAS HOSPITALIZED ANO OPEN REDUCTION SURGERY WAS PERFORMED• 

CLAIMANT SUBSEQUENTLY RETURNED TO WORK• 

ON JULY 8 • 1972 A DETERMINATION ORDER WAS ISSUED GRANTING CLAIM

ANT TEMPORARY TOTAL DISABILITY AND PERMANENT PARTIAL DISABILITY OF 

4 0 PER CENT LOSS OF THE LEFT FOREARM• 

ON OCTOBER 1 9, 197 2 DR• BURR EXAMINED CLAIMANT AND NOTED SEVERE 

ARTHRITIS IN THE LEF-T WRIST WITH ANKYLOSISe HE COMMENTED THAT CLAIM

ANT'S WRIST WOULD REMAIN PAINFUL AND CLAIMANT COULDN'T PERFORM ANY 

WORK REQUIRING. HEAVY USE OF THE WRIST UNTIL A FUSION COULD BE PERFORMED. 

0N MARCH 2, 1973 AN OPINION AND ORDER GRANTED CLAIMANT AN ADDI
TIONAL 2 5 PER CENT PERMANENT PARTIAL DISABILITY FOR LOSS OF FUNCTION 

OF THE LEFT FOREARM• 

THE FUSION OF THE LEFT WRIST SURGERY WAS PERFORMED ON FEBRUARY 

1 8, 197 4 ANO INCLUDED A MASSIVE LEFT ILIAC BONE GRANT• AN EXAMI-

NATION ON FEBRUARY 1 3 t 197 5 REVEALED FULL RANGE OF MOTION IN SHOULDERS 

AND ELBOWS 1 NO MOTION AT ALL IN THE WRIST FUSION AND EXCELLENT 

ROTATION OF THE FOREARM• ON FEBRUARY 14 1 197 5 DR• BURR FOUND CLAIM

ANT TO BE MEDICALLY STATIONARY •. 

CLAIMANT SAW DR• BERG 1 AN ORTHOPEDIC SURGEON, ON SEPTEMBER 8 1 

1975• CLAIMANT HADN'T RETURNED TO WORK SINCE HIS 1974 SURGERY. DR• 

BERG FOUND 7 0 PER CENT LOSS OF FUNCTION OF THE LEFT ARM AND ALSO 5 

PER CENT LOSS OF FUNCTION IN THE LEFT LEG DUE TO PROLIFERATED BONE 

CHANGES FOLLOWING BONE GRAFT AND THE RESULTANT SENSORY NERVE DEFICIT 

BENEATH THE INCISION, 

THE REFEREE CONCLUDED THAT CLAIMANT'S AWARDS 1 TOTALLING 9 7 • 5 
DEGREES FOR 6 5 PER CENT LOSS OF THE LEFT FOREARM, WERE CONSISTENT 

-260-

The referee, basing his fin ings on similar cases, foun claim
ant1 s DIS BILITY TO BE 4 0 PER CENT UNSCHEDULED PERM NENT P RTI L
DIS BILITY.

The BO RD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS  ND
CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee, d ted December 2, 197 , is  ffirmed.

WCB CA E NO. 75-1220 JUNE 28, 1976

CHARLE PLON KI, CLAIMANT
J. DAVID KRYGER, CLAIMANT1 S ATTY.
BOB JOSEP , DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee s or er granting

CLAIMANT 7.5 DEGREES FOR 5 PER CENT LOSS OF T E LEFT LEG. CLAIMANT
 AD PREVIOUSLY BEEN AWARDED A TOTAL OF 9 7.5 DEGREES FOR 6 5 PER CENT
FOR LOSS OF T E LEFT FOREARM.

Claimant sustaine a compensable injury to his left wrist on
 UGUST 4, 19 71 WHILE CLIMBING DOWN  L DDER. DR. BURR DI GNOSED  
SEVERE FR CTURE COMMINUTED OF THE LEFT DIST L R DIUS  ND WRIST.
CL IM NT W S HOSPIT LIZED  ND OPEN REDUCTION SURGERY W S PERFORMED.
CL IM NT SUBSEQUENTLY RETURNED TO WORK.

On JULY 8 , 19 72  DETERMIN TION ORDER W S ISSUED GR NTING CL IM

 NT TEMPOR RY TOT L DIS BILITY  ND PERM NENT P RTI L DIS BILITY OF
4 0 PER CENT LOSS OF THE LEFT FORE RM.

On OCTOBER 1 9 , 1 9 72 DR. BURR EX MINED CL IM NT  ND NOTED SEVERE
 RTHRITIS IN THE LEFT WRIST WITH  NKYLOSIS. HE COMMENTED TH T CL IM
 NT'S WRIST WOULD REM IN P INFUL  ND CL IM NT COULDN'T PERFORM  NY
WORK REQUIRING HE VY USE OF THE WRIST UNTIL  FUSION COULD BE PERFORMED.

On M RCH 2 , 1 9 73  N OPINION  ND ORDER GR NTED CL IM NT  N  DDI
TION L 2 5 PER CENT PERM NENT P RTI L DIS BILITY FOR LOSS OF FUNCTION
OF THE LEFT FORE RM,

The fusion of the left wrist surgery was performe on February
1 8 , 1 9 7 4  ND INCLUDED  M SSIVE LEFT ILI C BONE GR NT.  N EX MI
N TION ON FEBRU RY 1 3 , 1 97 5 REVE LED FULL R NGE OF MOTION IN SHOULDERS
 ND ELBOWS, NO MOTION  T  LL IN THE WRIST FUSION  ND EXCELLENT
ROT TION OF THE FORE RM, ON FEBRU RY 1 4 , 1 9 7 5 DR. BURR FOUND CL IM
 NT TO BE MEDIC LLY ST TION RY.

Claimant saw  r. berg, an orthope ic surgeon, on September 8 ,
1 97 5 . CL IM NT H DN'T RETURNED TO WORK SINCE HIS 1 9 74 SURGERY. DR,
BERG FOUND 70 PER CENT LOSS OF FUNCTION OF THE LEFT  RM  ND  LSO 5
PER CENT LOSS OF FUNCTION IN THE LEFT LEG DUE TO PROLIFER TED BONE
CH NGES FOLLOWING BONE GR FT  ND THE RESULT NT SENSORY NERVE DEFICIT
BENE TH THE INCISION.

The referee conclu e that claimant s awar s, totalling 97.5
DEGREES FOR 6 5 PER CENT LOSS OF THE LEFT FORE RM, WERE CONSISTENT
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THE MEDICAL FINDINGS• LOSS OF FUNCTION IS THE SOLE CRITERION IN 

DETERMINING SCHEDULED DISABILITY 0 THE REFEREE ALSO CONCLUDED THAT 

CLAIMANT BE AWARDED 7 0 5 DEGREES FOR 5 PER CENT LOSS OF THE LEFT LEG, 

BASED ON DR• BERG'S REPORT 0 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND CON

CLUSIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 18 1 1975, IS AFFIRMEDo 

WCB CASE NO. 74-4550 

KALLIE DUGGAN, CLAIMANT 
MICHAEL STROOBAND, CLAIMANT'S ATTY 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

JUNE 28, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO MO0RE 0 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 

OF THE REFEREE'S ORDER WHICH ORDERED THE DETERMINATION ORDER MAILED 

JULY 5, 1 974 TO BE SET ASIDE IN ITS ENTIRETY ANO TO BE VOID FOR ALL PUR

POSES, THAT TEMPORARY TOTAL DISABILITY COMPENSATION TO CLAIMANT BE 

RESUMED AS OF JUNE I 8, 197 4 AND THAT MEDICAL CARE ANO TREATMENT BE 

AFFORDED CLAIMANT UNTIL SUCH TIME AS HER CLAIM JS CLOSED PURSUANT TO 

ORS 6 5 6 0 2 6 8 • THE REFEREE FURTHER ORDERED ANY PAYMENTS MADE FOR 

PERMANENT PARTIAL DISABILITY BE CREDITED AGAINST THE TEMPORARY TOTAL 

DISABILITY PAYMENTS AWARDED BY HIS ORDER - HE SET ASIDE THE DENIAL 

LETTER, DATED NOVEMBER 1 3, 1 9 7 4, 'ORDERED THE FUND TO PAY CLAIMANT A 

PENALTY OF 2 5 PER CENT OF THE COMPENSATION DUE CLAIMANT BY REASON OF 

HIS ORDER FROM THE DATE OF THE DENIAL TO THE DATE OF THE HEARING, MARCH 

1 0, 1975 AND TO PAY CLAIMANT'S ATTORNEY A FEE OF 1250 DOLLARS 0 

THE CLAIMANT FILED A CROSS REQUEST FOR REVIEW BY THE BOARD, 

CONTENDING THAT THAT PORTION OF THE ORDER DIRECTING ANY PAYMENTS MADE 

FOR PERMANENT PARTIAL DISABILITY BE CREDITED AGAINST THE TEMPORARY 

TOTAL DISABILITY PAYMENTS AWARDED BY THE ORDER SHOULD BE REVERSED 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 26, 1973 
WHILE EMPLOYED AS A PUNCH PRESS OPERATOR. SHE WAS ASSISTING A CO

WORKER TO LIFT A 2 50 POUND ROLL OF SHEET GLASS AND HER END OF THE ROLL 

SLIPPED, JARRING HER AND CAUSING PAIN IN HER RIGHT SHOULDER, ARM, Rlli!S 

AND CERVICAL AREA 0 CLAIMANT QUIT WORK SHORTLY THEREAFTER AND WAS 

TREATED BY HER FAMILY PHYSICIAN, DR 0 EDMUNDSON, WHO HOSPITALIZED 

CLAIMANT ON DECEMBER 29 1 1973 FOR CONSERVATIVE TREATMENT. SHE WAS 

RELEASED ON JANUARY 4, 1 9 7 4, AN �, THE RE AFTER, WAS SEEN BY DR 0 EDMUND

SON ON APPROXIMATELY 1 5 SEPARATE OCCASIONS 0 

ON APRIL 1 7, 1 9 7 4 DR 0 HALFERTY AT THE DISABILITY PRE VE NT ION 

DIVISION EXAMINED CLAIMANT AND FOUND MILD CHEST, NECK AND SHOULDER 

INJURIES AND A LARGE FUNCTIONAL OVERLAY. X-RAYS SHOWED NO DEGENERA

TIVE CHANGES, CLAIMANT HAD A NORMAL SPINE AND SHOULDER• DR• HALFERTY 

RECOMMENDED THAT CLAIMANT BE SEEN BY DR• PERKINS AND ALSO BY THE BACK 

EVALUATION CLINIC 0 

0N APRIL 22, t 974 DR, JULIA PERKINS, A CLINICAL PSYCHOLOGIST, 

STATED SHE WAS INCLINED TO BELIEVE THAT PSYCHOLOGICAL FACTORS WERE 

HINDERING THE RETURN OF CLAIMANT TO GAINFUL EMPLOYMENT• THERE AP

PEARED TO BE SOME SECONDARY GAIN NOT TO RETURN TO WORK AS CLAIMANT'S 

-2 6 t -

WITH THE MEDICAL FINDINGS. LOSS OF FUNCTION IS THE SOLE CRITERION IN
DETERMINING SCHEDULED DISABILITY. THE REFEREE ALSO CONCLUDED THAT
CLAIMANT BE AWARDED 7. DEGREES FOR  PER CENT LOSS OF THE LEFT LEG,
BASED ON DR. BERG'S REPORT.

The board, o de  ovo review, co curs with the fi di gs a d co 

clus ons OF TH R F R  .

ORDER
The order of the referee, dated December is, 1975, is affirmed.

WCB CA E NO. 74-4550 JUNE 28, 1976

KALLIE DUGGAN, CLAIMANT
MICHA L STROOBAND, CLAIMANT* S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests review by the board

OF TH referee s ORD R WHICH ORD R D TH D T RMINATION ORD R MAIL D
JULY 5 , 1 9 74 TO B S T ASID IN ITS  NTIR TY AND TO B VOID FOR ALL PUR
POS S, THAT T MPORARY TOTAL DISABILITY COMP NSATION TO CLAIMANT B 
R SUM D AS OF JUN 18, 1974 AND THAT M D ICAL CAR AND TR ATM NT B 
AFFORD D CLAIMANT UNTIL SUCH TIM AS H R CLAIM IS CLOS D PURSUANT TO
ORS 656.268. TH R F R  FURTH R ORD R D ANY PAYM NTS MAD FOR
P RMAN NT PARTIAL DISABILITY B CR DIT D AGAINST TH T MPORARY TOTAL
DISABILITY PAYM NTS AWARD D BY HIS ORD R H S T ASID TH D NIAL
L TT R, DAT D NOV MB R 13, 1974, ORD R D TH FUND TO PAY CLAI MANT A
P NALTY OF 2 5 P R C NT OF TH COMP NSATION DU CLAIMANT BY R ASON OF
HIS ORD R FROM TH DAT OF TH D NIAL TO TH DAT OF TH H ARING, MARCH
1 0 , 1 9 75 AND TO PAY CLAIMANT1 S ATTORN Y A F  OF 1250 DOLLARS.

The claima t filed a cross request for review by the board,
CONT NDING THAT THAT PORTION OF TH ORD R DIR CTING ANY PAYM NTS MAD 
FOR P RMAN NT PARTIAL DISABILITY B CR DIT D AGAINST TH T MPORARY
TOTAL DISABILITY PAYM NTS AWARD D BY TH ORD R SHOULD B R V RS D.

Cla mant suffered a compensable  njury on December 26, 1973
WHIL  MPLOY D AS A PUNCH PR SS OP RATOR. SH WAS ASSISTING A CO-
WORK R TO LIFT A 2 5 0 POUND ROLL OF SH  T GLASS AND H R  ND OF TH ROLL
SLIPP D, JARRING H R AND CAUSING PAIN IN H R RIGHT SHOULD R, ARM, RIBS
AND C RVICAL AR A. CLAIMANT QUIT WORK SHORTLY TH R AFT R AND WAS
TR AT D BY H R FAMILY PHYSICIAN, DR.  DMUNDSON, WHO HOSPITALIZ D
CLAIMANT ON D C MB R 2 9 , 1 97 3 FOR CONS RVATIV TR ATM NT. SH WAS
R L AS D ON JANUARY 4 , 1 9 74 , AND, TH R AFT R, WAS S  N BY DR.  DMUND
SON ON APPROXIMAT LY 15 S PARAT OCCASIONS.

On APRIL 1 7 , 1 97 4 DR, HALF RTY AT TH DISABILITY PR V NTION

DIVISION  XAMIN D CLAIMANT AND FOUND MILD CH ST, N CK AND SHOULD R
INJURI S AND A LARG FUNCTIONAL OV RLAY. X-RAYS SHOW D NO D G N RA
TIV CHANG S, CLAIMANT HAD A NORMAL SPIN AND SHOULD R. DR. HALF RTY
R COMM ND D THAT CLAIMANT B S  N BY DR. P RKINS AND ALSO BY TH BACK
 VALUATION CLINIC.

On APRIL 2 2 , 1 9 74 DR. JULIA P RKINS, A CLINICAL PSYCHOLOGIST,
STAT D SH WAS INCLIN D TO B LI V THAT PSYCHOLOGICAL FACTORS W R 
HIND RING TH R TURN OF CLAIMANT TO GAINFUL  MPLOYM NT. TH R AP
P AR D TO B SOM S CONDARY GAIN NOT TO R TURN TO WORK AS CLAIMANT* S

•2 6 1
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WAS VERY ILL. FROM EMPHYSEMA AND SCLEROSIS - ILL TO THE EXTENT 

THAT SHE INTERPRETS HIM AS BEING ON THE VERGE OF DEATH. DR• PERKINS 

FELT THIS CONVERSION REACTION PROBABLY STEMMED FROM CLAIMANT'S IN

JURY BUT IT WAS DIFFICULT TO DETERMINE PRECISELY - IT WAS ALSO DIFFI

CULT TO DETERMINE PERMANENCY OF THE PSYCHOPATHOLOGY• 

CLAIMANT WAS EVALUATED BY THE BACK EVALUATION CLINIC ON APRIL 

1 7.. THE DIAGNOSIS WAS A PROBABLE SPRAIN TO THE RIGHT SHOULDER WITH 

POSSIBLE MILD CERVICAL STRAIN• SEVERE FUNCTIONAL OVERLAY WITH HYS

TERICAL CONVERSION SYMPTOMS WITH THE MOTOR AND SENSORY LOSS IN THE 

RIGHT ARM BEING HER MAIN CONVERSION SYMPTOM• THEY FELT THAT THE 

TOTAL LOSS OF FUNCTION AS IT EXISTED AT THAT TIME WAS MINIMAL, AND 

THE LOSS OF FUNCTION DUE TO THE INJURY WAS THAT NO FURTHER NEUROLO

GICAL OR ORTHOPEDIC TREATMENT WAS INDICATED - HOWEVER, THEY DID FEEL 

QUITE STRONGLY THAT CLAIMANT NEEDED PSYCHIATRIC CARE• 

ON JUNE 7 1 197 4 CLAIMANT WAS GIVEN A PSYCHIATRIC EXAM I NATION 

BY DRe QUAN• HIS INITIAL COMMENT WAS THAT THERE APPEARED TO BE CLEAR 

EVIDENCE OF SECONDARY GAIN AS A RESULT OF CLAIMANT'S IMPAIRMENT AND 

IT WAS POSSIBLE THAT CLAIMANT WAS MALINGERING ALTHOUGH HE DID NOT 

HAVE ANY EVIDENCE TO SUPPORT THIS• HE FELT THAT SHE MIGHT HAVE CON

VERSION SYMPTOMS AND THAT THE DEGREE TO WHICH SHE WAS DISABLED IN 

EITHER REGARD COULD BEST BE EVALUATED BY THE ACTUAL FUNCTIONAL CAPA

CITY AS DETERMINED BY AN ORTHOPEDIST• HER PERSONALITY DIFFICULTY 

WOULD NOT PRECLUDE HER FROM GAINFUL EMPLOYMENT. 

ON JUNE 17 1 1974 DR• QUAN CLARIFIED HIS EARLIER REPORT, STATING 

HE HAD 1 IN THE INTERIM, REVIEWED THE MEDICALS, INCLUDING THE PSYCHO

LOGICAL INFORMATION WRITTEN BY DR• PERKINS, AND HIS OPINION REMAINED 

UNCHANGED 0 HE FELT THAT CLAIMANT'S PRIMARY DIFFICULTY WAS OF A PER

SONALITY DISTURBANCE I HOWEVER, SHE DID HAVE INEFFECTIVE USE OF HER 

RIGHT UPPER LIMB 0 HE FELT THAT SECONDARY GAIN FEATURES AND POSSIBLY 

PRIMARY GAIN HAD TO DO WITH HER RELATIONSHIPS WITH HER HUSBAND AND t 9 

YEAR OLD SON, WHO IS NOT WELL, AND THESE .FACTORS COULD INFLUENCE THE 

PRESENCE OF EITHER A CONVERSION NEUROTIC DISORDER OR MALINGERING. HE 

WAS NOT ABLE TO DISCERN, ON THE BASIS OF ONE EXAMINATION, WHICH IT 

MIGHT BE AND SUGGESTED POSSIBLY SURVEILLANCE TECHNIQUES WHICH WOULD 

REVEAL A CLEAR NOTION OF HER ACTUAL RESIDUAL IMPAIRMENT0 IN THE SAME 

WAY 1 THOUGH THE INJURY SEEMED PRECIPITATED BY AN INDUSTRIAL ACCIDENT, 

THE UNDERLINING PSYCHOLOGICAL DYNAMIC EXPLANATION HAD TO DO WITH 

ISSUES NOT RELATED TO WORK• THESE COMBINED WITH HER OWN INADEQUACY 

SERVED TO EXPLAIN THE PSYCHOLOGICAL BASIS FOR HER RIGHT ARM PROBLEMS• 

ON JULY 5 1 1 974 A DETERMINATION ORDER AWARDED CLAIMANT COMPEN

SATION FOR TEMPORARY TOTAL DISABILITY AND 1 6 DEGREES FOR 5 PER CENT 

UNSCHEDULED RIGHT SHOULDER DISABILITY. 

THE REFEREE FOUND THAT THE CLAIM WAS PREMATURELY CLOSED. HE 

FELT THE STATEMENT FROM THE BACK EVALUATION CLINIC CLEARLY INDICATED 

THAT THEY FELT STRONGLY THAT CLAIMANT NEEDED PSYCHIATRIC CARE AND 

COUNSELING - ALSO, AT THE Tl ME OF THE CLOSURE CLAIMANT WAS UNDER 

ACTIVE TREATMENT BY DR• BAUERS 0 HE FELT THAT THE CLOSURE MUST HAVE 

BEEN BASED UPON A 'CONCLUSION' THAT THERE WAS A PROBLEM OF FUNCTIONAL 

OVERLAY AND ALL OTHER MATTERS CONTAINED IN THE VARIOUS REPORTS, RECOM

MENDATIONS AND FINDINGS WHICH CLEARLY INDICATED THAT CLAIMANT WAS UN

ABLE TO WORK AND THAT THIS WAS DIRECTLY RELATED TO HER ON-THE-JOB 

INJURY IN SPITE OF THE REFERENCE TO FUNCTIONAL OVERLAY, WAS COMPLETELY 

DISREGARDED 0 

HE CONCLUDED, BASED ON THE EVIDENCE OF THE WITNESSES AT THE 

HEARING AND THE DOCUMENTARY EVIDENCE, THAT THE CLAIMANT'S CONDITION 

HAD NOT BEEN MEDICALLY STATIONARY AT THE TIME THE DETERMINATION ORDER 

WAS ENTERED, THAT• AT THAT TIME 1 SHE WAS STILL IN NEED OF FURTHER 

MEDICAL CARE AND TREATMENT• HE THEREFORE SET ASIDE THE DETERMINATION 

ORDER IN ITS ENTIRETY 0 
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HUSBAND WAS V RY ILL. FROM  MPHYS MA AND SCL ROSIS ILL TO TH  XT NT
THAT SH INT RPR TS HIM AS B ING ON TH V RG OF D ATH. DR. P RKINS
F LT THIS CONV RSION R ACTION PROBABLY ST MM D FROM CLAIMANT S IN
JURY BUT IT WAS DIFFICULT TO D T RMIN PR CIS LY IT WAS ALSO DIFFI
CULT TO D T RMIN P RMAN NCY OF TH PSYCHOPATHOLOGY.

Claima t was evaluated by the back evaluatio cli ic o april

17. TH DIAGNOSIS WAS A PROBABL SPRAIN TO TH RIGHT SHOULD R WITH
POSSIBL MILD C RVICAL STRAIN, S V R FUNCTIONAL OV RLAY WITH HYS
T RICAL CONV RSION SYMPTOMS WITH TH MOTOR AND S NSORY LOSS IN TH 
RIGHT ARM B ING H R MAIN CONV RSION SYMPTOM. TH Y F LT THAT TH 
TOTAL LOSS OF FUNCTION AS IT  XIST D AT THAT TIM WAS MINIMAL, AND
TH LOSS OF FUNCTION DU TO TH INJURY WAS THAT NO FURTH R N UROLO
GICAL OR ORTHOP DIC TR ATM NT WAS INDICAT D HOW V R, TH Y DID F  L
QUIT STRONGLY THAT CLAIMANT N  D D PSYCHIATRIC CAR .

On JUN 7 , 1 97 4 CLAIMANT WAS GIV N A PSYCHIATRIC  XAMINATION
BY DR. QUAN. HIS INITIAL COMM NT WAS THAT TH R APP AR D TO B CL AR
 VID NC OF S CONDARY GAIN AS A R SULT OF CLAIMANT S IMPAIRM NT AND
IT WAS POSSIBL THAT CLAIMANT WAS MALING RING ALTHOUGH H DID NOT
HAV ANY  VID NC TO SUPPORT THIS. H F LT THAT SH MIGHT HAV CON
V RSION SYMPTOMS AND THAT TH D GR  TO WHICH SH WAS DISABL D IN
 ITH R R GARD COULD B ST B  VALUAT D BY TH ACTUAL FUNCTIONAL CAPA
CITY AS D T RMIN D BY AN ORTHOP DIST. H R P RSONALITY DIFFICULTY
WOULD NOT PR CLUD H R FROM GAINFUL  MPLOYM NT.

On JUN 1 7 , 1 97 4 DR. QUAN CLAR I F I  D H I S  ARL I R R PORT, STATING
H HAD, IN TH INT RIM, R VI W D TH M DICALS, INCLUDING TH PSYCHO
LOGICAL INFORMATION WRITT N BY DR. P RKINS, AND HIS OPINION R MAIN D
UNCHANG D. H F LT THAT CLAIMANT S PRIMARY DIFFICULTY WAS OF A P R
SONALITY DISTURBANC , HOW V R, SH DID HAV IN FF CTIV US OF H R
RIGHT UPP R LIMB. H F LT THAT S CONDARY GAIN F ATUR S AND POSSIBLY
PRIMARY GAIN HAD TO DO WITH H R R LATIONSHIPS WITH H R HUSBAND AND 19
Y AR OLD SON, WHO IS NOT W LL, AND TH S FACTORS COULD INFLU NC TH 
PR S NC OF  ITH R A CONV RSION N UROTIC DISORD R OR MALING RING. H 
WAS NOT ABL TO DISC RN, ON TH BASIS OF ON  XAMINATION, WHICH IT
MIGHT B AND SUGG ST D POSSIBLY SURV ILLANC T CHNIQU S WHICH WOULD
R V AL A CL AR NOTION OF H R ACTUAL R SIDUAL IMPAIRM NT, IN TH SAM 
WAY, THOUGH TH INJURY S  M D PR CIPITAT D BY AN INDUSTRIAL ACCID NT,
TH UND RLINING PSYCHOLOGICAL DYNAMIC  XPLANATION HAD TO DO WITH
ISSU S NOT R LAT D TO WORK. TH S COMBIN D WITH H R OWN INAD QUACY
S RV D TO  XPLAIN TH PSYCHOLOGICAL BASIS FOR H R RIGHT ARM PROBL MS.

On JULY 5 , 1 974 A D T RMINATION ORD R AWARD D CLAIMANT COMP N
SATION FOR T MPORARY TOTAL DISABILITY AND 16 D GR  S FOR 5 P R C NT
UNSCH DUL D RIGHT SHOULD R DISABILITY.

The referee found th t the cl im w s prem turely closed, he
F LT TH STAT M NT FROM TH BACK  VALUATION CLINIC CL ARLY INDICAT D
THAT TH Y F LT STRONGLY THAT CLAIMANT N  D D PSYCHIATRIC CAR AND
COUNS LING ALSO, AT TH TIM OF TH CLOSUR CLAIMANT WAS UND R
ACTIV TR ATM NT BY DR. BAU RS. H F LT THAT TH CLOSUR MUST HAV 
B  N BAS D UPON A CONCLUSION THAT TH R WAS A PROBL M OF FUNCTIONAL
OV RLAY AND ALL OTH R MATT RS CONTAIN D IN TH VARIOUS R PORTS, R COM
M NDATIONS AND FINDINGS WHICH CL ARLY INDICAT D THAT CLAIMANT WAS UN
ABL TO WORK AND THAT THIS WAS DIR CTLY R LAT D TO H R ON-TH -JOB
INJURY IN SPIT OF TH R F R NC TO FUNCTIONAL OV RLAY, WAS COMPL T LY
DISR GARD D.

He CONCLUD D, BAS D ON TH  VID NC OF TH WITN SS S AT TH 
H ARING AND TH DOCUM NTARY  VID NC , THAT TH CLAIMANT'S CONDITION
HAD NOT B  N M DICALLY STATIONARY AT TH TIM TH D T RMINATION ORD R
WAS  NT R D, THAT, AT THAT TIM , SH WAS STILL IN N  D OF FURTH R
M DICAL CAR AND TR ATM NT. H TH R FOR S T ASID TH D T RMINATION
ORD R IN ITS  NTIR TY.
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REFEREE ·FOUND THAT DRe BAUERS WHO WAS TREATING CLAIMANT AT 
THE TIME THE DETERMINATION ORDER WAS ENTERED, HAD WRITTEN A LETTER 
TO THE. FUND ON SEPTEMBER 26 1 1974 ,· STATING DIRECTLY AND UNEQUIVOCALLY 
HIS OPINION THAT CLAIMANT_" 5 DISABILITY WAS RELATED TO HER INDUSTRIAL 
INJURY AND THAT THERE WE.RE PSYCHOLOGICAL COMPONENTS ASSOCIATED _WITH 
HER DISABILITY. HE RECOMMENDED FURTHER .ORTHOPEDIC AND 1 POSSIBLY, 
PSYCHIATRIC.EVALUATIONS BE UNDERTAKEN - HE FELT CLAIMANT CERTAINLY 
WAS IN NEED OF FURTHER THERAPY.• AFTER RECEIPT OF THIS LETTER Tt:fE FUND 
HAD CLAIMANT.EXAMINED BY DR• GRIPEKOVEN WHO REVIEWED ALL OF THE MEDI
CAL HISTORY AND CONCLUD_ED THAT CLAIMANT UNDOUBTEDLY HAO SEVERE EMO
TIONAL PROBLEMS WHICH MUST BE RESOLVED BEFORE SHE COULD RETURN TO 
GAINFUL EMPLOYMENT. ON NOVEMBER 13 1 1974 THE FU.ND DENIED CLAIMANT'S 
_REQUEST TO REOPEN HER CLAIM, STATING _IT APPEARED THAT CLAIMANT'S PRE
SENT PROBLEMS WERE NOT THE RESULT OF THE INDUSTRIAL INJURY• 

THE REFEREE FOUND THAT THE DENIAL WAS IMPROPER• THE REPORTS 
OF DRS• BAUER ANO· GRIPEK0VEN SHOULD HAVE BEEN REVIEWED WITH THE 
ENTIRE FILE, AND THE PROBLEM OF PSYCHOLOGICAL DAMAGE CERTAINLY WAS 
MOST EVIDENT THROUGHOUT THE ENTIRE MEDI.CAL HISTORY AND THiS ASPECT 
FOR SOME UNKNOWN REASON HAD BEEN IGNORED0 

THE REFEREE ALSO FOUND THE DENIAL WAS NOT JUSTIFIED BECAUSE IT 
OVERLOOKED AN OBVIOUS SERIOUS CONDITION OF THE CLAIMANT REFERRED TO 
BY DR• BAUER'S LETTER 0 HE CONCLUDED THAT THE DENIAL CONSTITUTED 
UNREASONABLE RESISTANCE TO COMPENSATION ON THE PART OF THE FUND• 

THE REFEREE FOUND THAT DR, CHERRY'S REPORT, DATED MARCH 10 1 

19 7 5 1 THREE DAYS BEFORE THE HEARING, SUPPORTED THE EARLIER POSITION 
OF MEDICAL NEED ON THE PART OF CLAIMANT, BUT HAVING FOUND THAT THE 
CLAIMANT'S CONDITION STILL WAS NOT MEDICALLY STATIONARY, HE MADE NO 
RULING ON THE' EXTENT OF PERMANENT DISABILITY• 

THE BOARD,. ON DE NOVO REVIEW, DISAGREES WITH THE ORDER OF THE 
REFEREE. THE BOARD FINDS NO EVIDENCE TO SHOW A MEDICAL RELATIONSHIP 
BETWEEN CLAIMANT'S PSYCHOLOGICAL CONDITION AND HER INDUSTRIAL INJURY 
AND HER PHYSICAL DISABILITY IS VERY Ml'NIMAL 0 

OR 0 PERKINS, A PSYCHOLOGIST, SAID CLAIMANT SUFFERED A CONVER
SION REACTION - HOWEVER, SHE WAS UNABLE TO DETERMINE PRECISELY IF THIS 
CONDITION 'STEMMED FROM. CLAIMANT'S INDUSTRIAL INJURY• DR 0 QUAN, A 
PSYCHIATRIST, DIAGNOSED CLAIMANT'S PSYCHOLOGICAL DISORDER AS 'INADi::
QUATE PERSONALITY' AND STRESSED SECONDARY GAIN AS A COMPONENT OF THIS 
DISORDER• HE BELIEVED THAT CLAIMANT'S CONDITION WAS READY FOR CLOSURE 
AND DISCOUNTED THE NOTION THAT CLAIMANT'S ·PSYCHIATRIC DIFFICULTIES 
WERE RELATED TO HER ON-THE-JOB INJURY -· HE EXPLICITLY SUGGESTED THAT 
_CLAIMANT'S DISABILITY BE GAUGED BY AN ORTHOPEDIST• DR• QUAN LATER 
STATED, AFTER REVIEWING ALL OF THE MEDICAL AND PSYCHOLOGICAL EVIDENCE,· 
THAT THE SECONDARY GAIN FEATURE OF CLAIMANT'S 0~SORDER HAD TO DO WITH 
FAMILY RELATIONSHIPS RATHER THAN WITH AN INDUSTRIAL INJURY. HIS OPINION 

. WAS THAT CLAIMANT• S PSYCHOLOGICAL PROBLEMS WERE NOT JOB RELATED• HE 
SAID - ., THOUGH THE INJURY SEEMED PRECIPITATED BY AN INDUSTRIAL ACCI
DENT, THE UNDER.LYING PSYCHOLOGICAL DYNAMIC EXPLANATION HAS TO DO WITH 
ISSUES NOT RELATED TO WORK•' ( UNDERSCORED - EMPHASIS SUPPLIED) 

THE BOARD FINDS THAT CLAIMANT HAS FAILED TO SUSTAIN HER BURDEN 
OF PROVING BY A PREPONDERANCE OF THE EVIDENCE THAT HER PSYCHOLOGICAL 
PROBLEMS ARE RELATED TO HER INDUSTRIAL INJURY0 IT IS NOT SUFFICIENT, 
AS THE REFEREE· APPARENTLY BELIEVED, THAT CLAIMANT SIMPLY ESTABLISH 
THAT SHE INDEED HAS PSYCHIATRIC DIFFICULTIES, SHE MUST ALSO ESTABLISH 
A CAUSAL CONNECTION BETWEEN THESE DIFFICULTIES AND HER WORK AND THE 
BURDEN OF PROOF IN SUCH A CASE CAN ONLY BE SUSTAINED BY EXPERT MEDI
CAL EVIDENCE• THIS CASE INVOLVES COMPENSABILITY OF A PSYCHt'ATRIC PROB
LEM, THEREFORE, THE TESTIMONY OF THE PSYCHIATRIST SHOULD BE WEIGHS: � 
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The referee found th t dr, b uers who w s tre ting cl im nt  t
TH TIM TH D T RMINATION ORD R WAS  NT R D, HAD WRITT N A L TT R
TO TH FUND ON S PT MB R 26, 1 9 74 , STATING DIR CTLY AND UN QUIVOCALLY
HIS OPINION THAT CLAIMANT1 S DISABILITY WAS R LAT D TO H R INDUSTRIAL
INJURY AND THAT TH R W R PSYCHOLOGICAL COMPON NTS ASSOCIAT D WITH
H R DISABILITY. H R COMM ND D FURTH R ORTHOP DIC AND, POSSIBLY,
PSYCHIATRIC  VALUATIONS B UND RTAK N H F LT CLAIMANT C RTAINLY
WAS IN N  D OF FURTH R TH RAPY, AFT R R C IPT OF THIS L TT R TH FUND
HAD CLAIMANT  XAMIN D BY DR. GRIP KOV N WHO R VI W D ALL OF TH M DI
CAL HISTORY AND CONCLUD D THAT CLAIMANT UNDOUBT DLY HAD S V R  MO
TIONAL PROBL MS WHICH MUST B R SOLV D B FOR SH COULD R TURN TO
GAINFUL  MPLOYM NT. ON NOV MB R 1 3 , 1 9 74 TH FUND D NI D CLAIMANT S
R QU ST TO R OP N H R CLAIM, STATING IT APP AR D THAT CLAIMANT S PR 
S NT PROBL MS W R NOT TH R SULT OF TH INDUSTRIAL INJURY.

The referee fou d that the de ial was improper, the reports

OF DRS, BAU R AND GRIP KOV N SHOULD HAV B  N R VI W D WITH TH 
 NTIR FIL , AND TH PROBL M OF PSYCHOLOGICAL DAMAG C RTAINLY WAS
MOST  VID NT THROUGHOUT TH  NTIR M DICAL HISTORY AND THIS ASP CT
FOR SOM UNKNOWN R ASON HAD B  N IGNOR D.

The referee also fou d the de ial was  ot justified because it

OVERLOOKED AN OBVIOUS SERIOUS CONDITION OF THE CLAIMANT REFERRED TO
BY DR. BAUER'S LETTER. HE CONCLUDED THAT THE DENIAL CONSTITUTED
UNREASONABLE RESISTANCE TO COMPENSATION ON THE PART OF THE FUND.

The referee found th t dr. cherry’s report, d ted m rch 10,
1 97  , THREE DAYS BEFORE THE HEARING, SUPPORTED THE EARLIER POSITION
OF MEDICAL NEED ON THE PART OF CLAIMANT, BUT HAVING FOUND THAT THE
CLAIMANT S CONDITION STILL WAS NOT MEDICALLY STATIONARY, HE MADE NO
RULING ON THE EXTENT OF PERMANENT DISABILITY.

The bo rd, on de novo review, dis grees with the order of the
R F R  . TH BOARD FINDS NO  VID NC TO SHOW A M DICAL R LATIONSHIP
B TW  N CLAIMANT S PSYCHOLOGICAL CONDITION AND H R INDUSTRIAL INJURY
AND H R PHYSICAL DISABILITY IS V RY MINIMAL.

Dr. P RKINS, A PSYCHOLOGIST, SAID CLAIMANT SUFF R D A CONV R
SION R ACTION HOW V R, SH WAS UNABL TO D T RMIN PR CIS LY IF THIS
CONDITION ST MM D FROM CLAIMANT'S INDUSTRIAL INJURY. DR. QUAN, A
PSYCHIATRIST, DIAGNOS D CLAIMANT S PSYCHOLOGICAL DISORD R AS INAD 
QUAT P RSONALITY' AND STR SS D S CONDARY GAIN AS A COMPON NT OF THIS
DISORD R. H B LI V D THAT CLAIMANT'S CONDITION WAS R ADY FOR CLOSUR 
AND DISCOUNT D TH NOTION THAT CLAIMANT1 S PSYCHIATRIC DIFFICULTI S
W R R LAT D TO H R ON-TH -JOB INJURY H  XPLICITLY SUGG ST D THAT
CLAIMANT S DISABILITY B GAUG D BY AN ORTHOP DIST. DR, QUAN LAT R
STAT D, AFT R R VI WING ALL OF TH M DICAL AND PSYCHOLOGICAL  VID NC ,
THAT TH S CONDARY GAIN F ATUR OF CLAIMANT S DISORD R HAD TO DO WITH
FAMILY R LATIONSHIPS RATH R THAN WITH AN INDUSTRIAL INJURY. HIS OPINION
WAS THAT CLAIMANT S PSYCHOLOGICAL PROBL MS W R NOT JOB R LAT D, H 
SAID THOUGH TH INJURY S  M D PR CIPITAT D BY AN INDUSTRIAL ACCI
D NT, TH UND RLYING PSYCHOLOGICAL DYNAMIC  XPLANATION HAS TO DO WITH
ISSU S NOT R LAT D TO WORK. (UND RSCOR D  MPHASIS SUPPLI D)

The BOARD FINDS THAT CLAIMANT HAS FAIL D TO SUSTAIN H R BURD N
OF PROVING BY A PR POND RANC OF TH  VID NC THAT H R PSYCHOLOGICAL
PROBL MS AR R LAT D TO H R INDUSTRIAL INJURY. IT IS NOT SUFFICI NT,
AS TH R F R  APPAR NTLY B LI V D, THAT CLAIMANT SIMPLY  STABLISH
THAT SH IND  D HAS PSYCHIATRIC DIFFICULTI S, SH MUST ALSO  STABLISH
A CAUSAL CONN CTION B TW  N TH S DIFFICULTI S AND H R WORK AND TH 
BURD N OF PROOF IN SUCH A CAS CAN ONLY B SUSTAIN D BY  XP RT M DI
CAL  VID NC . THIS CAS INVOLV S COMP NSABILITY OF A PSYCHIATRIC PROB
L M, TH R FOR , TH T STIMONY OF TH PSYCHIATRIST SHOULD B W IGH D
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REFLECTING THE GREATEST EXPERTISE IN THIS AREA 0 THE PSYCHIATRIC 

TESTIMONY IS THAT OF DR 0 QUAN WHO UNEQUIVOCALLY OPINES THAT THE EX

PLANATION OF THE PSYCHOLOGICAL DYNAMIC OF CLAIMANT'S RIGHT ARM PROB

LEMS RESTS IN ISSUES OUTSIDE HER WORK OR WORK INJURIES 0 THE REPORT 

OF DRo PERKINS, A PSYCHOLOGIST, AT BEST, IS EQUIVOCAL. SHE ADMITS IT 

IS DIFFICULT TO PRECISELY DETERMINE IF CLAIMANT'S WORK CONTRIBUTED 

TO HER EMOTIONAL PROBLEMS AND, IF SO, TO WHAT EXTENT. 

THE BOARD HAVING FOUND THAT CLAIMANT HAS NOT SUSTAINED HER BUR

DEN OF PROVING THE COMPENSABILITY OF HER PSYCHIATRIC PROBLEM CONCLUDES 

THAT THE REFEREE SHOULD NOT HAVE REOPENED THE CLAIM TO PROVIDE TREAT

MENT FOR SUCH PROB LE MS• 

THE BOARD.FINDS THAT THE WEIGHT OF THE MEDICAL EVIDENCE DOES NOT 

SUPPORT A FINDING OF NEED FOR FURTHER CURATIVE TREATMENT TO BE RENDERED 
FROM AN ORTHOPEDIC OR NEUROLOGICAL STANDPOINT, THEREFORE, CLAIM-

ANT HAS FAILED TO PROVE BY THE PREPONDERANCE OF THE EVIDENCE THAT HER 

CLAIM SHOULD BE REOPENED• 

THE BOARD HAS REPEATEDLY HELD THAT ONLY UNDER CERTAIN EXTREME 

CIRCUMSTANCES DOES THE REFEREE HAVE AUTHORITY TO SET ASIDE A DETER-

MINATION ORDER IN ITS ENTIRETY. IT MUST BE SHOWN THAT THE PREPONDER-

ANCE OF THE MEDICAL EVIDENCE OF RECORD IN EXISTENCE AT THE ISSUANCE OF 

THE DETERMINATION ORDER SUPPORTS A FINDING THAT CLAIMANT'S CONDITIONS 

WHICH WERE CONSIDERED AT THAT TIME TO BE COMPENSABLE WERE NOT MEDI-

CALLY STATIONARY. IT IS NOT A QUESTION OF WHETHER CLAIMANT, AT THE 

PRE SENT TI ME, NEEDS FURTHER TREATMENT• IN TH IS CASE THE PRE PON DE RANCE 

OF THE MEDICAL EVIDENCE BEFORE AS WELL AS AFTER THE DETERMINATION 

ORDER SUPPORTS A FINDING THAT CLAIMANT'S CONDITION RESULTING FROM HER 

INDUSTRIAL INJURY WAS MEDICALLY STATIONARY AT THE TIME THE DETERMIN

ATION ORDER WAS ISSUED ON JULY 5, 197 4 • 

W1TH RESPECT TO THE ASSESSMENT OF PENALTIES AND ATTORNEY FEES, 

THE BOARD FINDS EVIDENCE THAT THE FUND REFUSED OR RESISTED TO ASSUME 

RESPONSIBILITY FOR CLAIMANT'S PSYCHOLOGICAL PROBLEMS BUT SUCH REFU

SAL CANNOT BE CHARACTERIZED AS UNREASONABLE - IT WAS CLEARLY REASON

ABLE FOR THE FUND TO TAKE SUCH ACTION BASED UPON THE REPORTS OF DR 0 

QUAN WHICH ESTABLISHED THAT CLAIMANT'S PSYCHOLOGICAL PROBLEMS WERE 

NOT RELATED TO HER INDUSTRIAL INJURY. 

ORDER 

THE ORDER OF THE REFEREE, DATED AUGUST 2 8, I 9 7 5, IS REVERSE �• 

THE DETERMINATION ORDER MAILED JULY s, 1974 IS AFFIRMED. 

WCB CASE NO. 75-3229 

DAVID LANIER, CLAIMANT 
JAN BAISCH, CLAIMANT'S ATTY. 

RICHARD DAVID, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON. AND MOORE 0 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DENIAL OF CLAIMANT'S CLAIM FOR BRONCHITIS AND PSYCHOLO

GICAL PROBLEMS AND REFUSED TO ASSESS PENALTIES FOR UNREASONABLE CON

DUCT BY THE EMPLOVER 0 

-264-

AS R FL CTING TH GR AT ST  XP RTIS IN THIS AR A. TH PSYCHIATRIC
T STIMONY IS THAT OF DR. QUAN WHO UN QUIVOCALLY OPIN S THAT TH  X
PLANATION OF TH PSYCHOLOGICAL DYNAMIC OF CLAIMANT* S RIGHT ARM PROB
L MS R STS IN ISSU S OUTSID H R WORK OR WORK INJURI S. TH R PORT
OF DR. P RKINS, A PSYCHOLOGIST, AT B ST, IS  QUIVOCAL. SH ADMITS IT
IS DIFFICULT TO PR CIS LY D T RMIN IF CLAIMANT'S WORK CONTRIBUT D
TO H R  MOTIONAL PROBL MS AND, IF SO, TO WHAT  XT NT.

The board havi g fou d that claima t has  ot sustai ed her BUR
D N OF PROVING TH COMP NSABILITY OF H R PSYCHIATRIC PROBL M CONCLUD S
THAT TH R F R  SHOULD NOT HAV R OP N D TH CLAIM TO PROVID TR AT
M NT FOR SUCH PROBL MS.

The BOARD.FIND THAT the weight of the me ical evi ence  oes not

SUPPORT A FINDING OF NEED FOR FURTHER CURATIVE TREATMENT TO BE RENDERED
FROM AN ORTHOPEDIC OR NEUROLOGICAL STANDPOINT, THEREFORE, CLAIM
ANT HAS FAILED TO PROVE BY THE PREPONDERANCE OF THE EVIDENCE THAT HER
CLAIM SHOULD BE REOPENED.

The bo rd h s repe tedly held th t only under cert in extreme
CIRCUMSTANC S DO S TH R F R  HAV AUTHORITY TO S T ASID A D T R
MINATION ORD R IN ITS  NTIR TY. IT MUST B SHOWN THAT TH PR POND R
ANC OF TH M DICAL  VID NC OF R CORD IN  XIST NC AT TH ISSUANC OF
TH D T RMINATION ORD R SUPPORTS A FINDING THAT CLAIMANT* S CONDITIONS
WHICH W R CONSID R D AT THAT TIM TO B COMP NSABL W R NOT M DI
CALLY STATIONARY. IT IS NOT A QU STION OF WH TH R CLAIMANT, AT TH 
PR S NT TIM , N  DS FURTH R TR ATM NT. IN THIS CAS TH PR POND RANC 
OF TH M DICAL  VID NC B FOR AS W LL AS AFT R TH D T RMINATION
ORD R SUPPORTS A FINDING THAT CLAIMANT S CONDITION R SULTING FROM H R
INDUSTRIAL INJURY WAS M DICALLY STATIONARY AT TH TIM TH D T RMIN
ATION ORD R WAS ISSU D ON JULY 5 , 1 974 .

With respect to the  ssessment of pen lties  nd  ttorney fees,
TH BOARD FINDS  VID NC THAT TH FUND R FUS D OR R SIST D TO ASSUM 
R SPONSIBILITY FOR CLAIMANT S PSYCHOLOGICAL PROBL MS BUT SUCH R FU
SAL CANNOT B CHARACT RIZ D AS UNR ASONABL IT WAS CL ARLY R ASON
ABL FOR TH FUND TO TAK SUCH ACTION BAS D UPON TH R PORTS OF DR.
QUAN WHICH  STABLISH D THAT CLAIMANT S PSYCHOLOGICAL PROBL MS W R 
NOT R LAT D TO H R INDUSTRIAL INJURY.

ORDER
The ORDER OF THE REFEREE, DATED AUGUST 28, 197 , IS REVERSED.

The determi atio order mailed july 5, 1974 is affirmed.

WCB CA E NO. 75-3229 JUNE 29, 1976

DAVID LANIER, CLAIMANT
JAN BAISCH, CLAIMANT S ATTY.
RICHARD DAVID, D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee’s order which
AFFIRMED THE DENIAL OF CLAIMANT S CLAIM FOR BRONCHITIS AND PSYCHOLO
GICAL PROBLEMS AND REFUSED TO ASSESS PENALTIES FOR UNREASONABLE CON
DUCT BY THE EMPLOYER.
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IN MARCH 1 1974 1 WAS WORKING ON A SORTER LINE FOR THE 
EMPLOYER, HIS WORK STATION WAS OPEN TO THE ELEMENTS ON ONE SIDE SUB
JECTING CLAIMANT TO EXPOSURE TO WIND ANO RAIN, CLAIMANT ALLEGED THAT 
DUE TO THESE CONDITIONS HE CONTACTED BRONCHITIS, 

CLAIMANT SAW DR, J• L, CHITTY ON APRIL 16 1 1975 AND DID NOT RE
TURN TO WORK THEREAFTER, CLAIMANT FILED A CLAIM WITH HIS OFF-THE
JOB CARRIER, . STATING ON THE FORM THAT HIS ILLNESS WAS NOT DUE T0 1 OR 
CAUSED av, HIS EMPLOYMENT. 

IN JUNE 1 197 4 1 SOME 1 5 MONTHS AFTER THE BRONCHITIS CONDITION WAS 
REPORTED, THE CLAIMANT FILED A FORM 8 0 1 WITH HIS EMPLOYER, ALLEGING 
HIS EMPL.OVME·NT CAUSED HIS BRONCHITIS CONDITION, THE CARRIER, 1 8 DAYS 
LATER, DENIED THE CL.AIM, 

THE REFEREE FOUND THAT CLAIMANT HAD BEEN INVOLVED IN TWO AUTO
MOBILE ACCIDENTS, HAD MISSED A GREAT DEAL OF TIME FROM WORK AND WAS 
HAVING FINANCIAL DIFFICULTIES, 

THE REFEREE STATED 'THAT UNDER THE PROPER CIRCUMSTANCES THE 
BRONCHITIS CONDITION WOULD BE COMPENSABLE, HOWEVER, CLAIMANT FAILED 
TO SUSTAIN HIS BURDEN OF PROOF OF SHOWING THE BRONCHITIS AROSE OUT OF 
AND IN THE COURSE OF HIS EMPLOYMENT• HE HAD NOT FILED HIS CLAIM FOR 
1 5 MONTHS AFTER THE: INCIDENT~ HE HAD FILED FOR OFF-THE-JOB INSURANCE 

BENEFITS ANO HAD FIL.ED A FORM 8 0 I ONLY WHEN THOSE BENEFITS TERMINATE~. 
ALSO HE HAD INFORMED THE OFF-THE-JOB CARRIER ON THEIR ACCIDENT FORM 
THAT HIS BRONCHITIS WAS NOT A RESULT OF HIS EMPLOYMENT, 

THE REFEREE CONCLUDED. THAT CL.Al MANT' S 'ISSUE OF PSYCHOLOGICAL 
PROBLEMS RELATING TO HIS ALLEGED INDUSTRIAL INJURY OR OCCUPATIONAL 
DISEASE, WERE COMPLETELY WITHOUT MERIT, 

THE REFEREE REFUSED TO ASSESS PENALTIES AS THERE WAS NO EVI
DENCE OF .UNREASONABLE CONDUCT BY THE CARRIER - IT WAS ONLY FOUR DAYS 
LATE IN DENYING THE CLAIM, 

THE BOARD, ON DE NOVO REVIEW, FINDS THE REFEREE'S CONCLUSION 
THAT THE CLAIMANT'S CLAIM WAS BARRED UNDER THE PROVISIONS OF ORS 
6 5 6 • 2 6 5 WAS ERRONEOUS, THIS WAS A CLAIM FOR AN OCCUPATIONAL DISEASE 
NOT AN INDUSTRIAL INJURY AND THE LIMITATION OF TIME FOR FILING SUCH 
A CLAIM IS FOUND IN ORS 656,807 1 HOWEVER, BASED UPON THE TOTAL EVI
DENCE, THE BOARD AGREE-S THAT CLAIMANT'S CLAIM SHOULD BE DENIED, 

ORDER 

THE ORDER OF THE REFEREE, DATED NOVEMBER 25 1 1975 1 IS AFFIRMED, 

WCB CASE NO. 75-2505 

DOROTHY C. BAKER, CLAIMANT 
WILLIAM W, MC GE0RGE 1 CLAIMANT'S ATTY, 
DEZENDORF I SPEARS, LUBERSKV AND CAMPBELL, 

DEFENSE ATTVS, 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE' s ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER MAILED JUNE 16 1 1975 WHEREBY CLAIM
ANT RECEIVED 96 DEGREES FOR 30 PER CENT NECK AND RIGHT SHOULDER DIS

ABILITY, 

-2 6 5-

Claima t, i march, 1 9 74 , was worki g o a sorter li e for the

 MPLOY R, HIS WORK STATION WAS OP N TO TH  L M NTS ON ON SID SUB
J CTING CLAIMANT TO  XPOSUR TO WIND AND RAIN, CLAIMANT ALL G D THAT
DU TO TH S CONDITIONS H CONTACT D BRONCHITIS,

Claima t saw dr, j, l. chitty o april 16, i

TURN TO WORK TH R AFT R, CLAIMANT FIL D A CLAIM
JOB CARRI R, STATING ON TH FORM THAT HIS ILLN SS
CAUS D BY, HIS  MPLOYM NT,

In JUN , 1 9 7 4 , SOM 1 5 MONTHS AFT R TH BRONCHITIS CONDITION WAS
R PORT D, TH CLAIMANT FIL D A FORM 801 WITH HIS  MPLOY R, ALL GING
HIS  MPLOYM NT CAUS D HIS BRONCHITIS CONDITION, TH CARRI R, 18 DAYS
LAT R, D NI D TH CLAIM,

The referee fou d that claima t had bee i volved i two AUTO
MOBIL ACCID NTS, HAD MISS D A GR AT D AL OF TIM FROM WORK AND WAS
HAVING FINANCIAL DIFFICULTI S,

The referee stated that u der the proper circumsta ces the

BRONCHITIS CONDITION WOULD B COMP NSABL , HOW V R, CLAIMANT FAIL D
TO SUSTAIN HIS BURD N OF PROOF OF SHOWING TH BRONCHITIS AROS OUT OF
AND IN TH COURS OF HIS  MPLOYM NT, H HAD NOT FIL D HIS CLAIM FOR
15 MONTHS AFT R TH INCID NT, H HAD FIL D FOR OFF-TH -JOB INSURANC 
B N FITS AND HAD FIL D A FORM 80 1 ONLY WH N THOS B N FITS T RMINAT D,
ALSO H HAD INFORM D TH OFF-TH -JOB CARRI R ON TH IR ACCID NT FORM
THAT HIS BRONCHITIS WAS NOT A R SULT OF HIS  MPLOYM NT,

The referee concluded th t cl i m nt's issue of psychologic l
PROBL MS R LATING TO HIS ALL G D INDUSTRIAL INJURY OR OCCUPATIONAL
DIS AS , W R COMPL T LY WITHOUT M RIT.

The referee refused to assess pe alties as there was  o evi

dence OF UNR ASONABL CONDUCT BY TH CARRI R IT WAS ONLY FOUR DAYS
LAT IN D NYING TH CLAIM.

The board, o de  ovo review, fi ds the referee’s co clusio 
THAT TH CLAIMANT'S CLAIM WAS BARR D UND R TH PROVISIONS OF ORS
6 56.2 6 5 WAS  RRON OUS. THIS WAS A CLAIM FOR AN OCCUPATIONAL DIS AS 
NOT AN INDUSTRIAL INJURY AND TH LIMITATION OF TIM FOR FILING SUCH
A CLAIM IS FOUND IN ORS 6 56.8 07 . HOW V R, BAS D UPON TH TOTAL  VI
D NC , TH BOARD AGR  S THAT CLAIMANT S CLAIM SHOULD B D NI D.

ORDER
The order of the referee, d ted November 2 , 197 , is  ffirmed.

WCB CA E NO. 75-2505 JUNE 29, 1976

DOROTHY C. BAKER, CLAIMANT
WILLIAM W. MC GEORGE, CLAIMANT'S ATTY.
DEZENDORF, SPEARS, LUBERSKY AND CAMPBELL,

D F NS ATTYS.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

The claima t seeks board review of the referee's order which

AFFIRM D TH D T RMINATION ORD R MAIL D JUN 1 6 , 1 9 75 WH R BY CLAIM
ANT R C IV D 96 D GR  S FOR 30 P R C NT N CK AND RIGHT SHOULD R DIS
ABILITY.

9 75 AND DID NOT R 
WITH HIS OFF-TH -
WAS NOT DU TO, OR

•2 6 5
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IS 3 5 YEARS OLD, HER PRINCIPAL WORK EXPERIENCE HAS BEEN 

AS A TYPIST AND A TELETYPE OPERATOR• AT THE TIME SHE SUSTAINED A COM

PENSABLE INJURY ON OCTOBER 5, 1973 1 SHE WAS EMPLOYED AS A BILLING CLERK• 

CLAIMANT WAS INJURED WHEN SHE TRIPPED IN A HOLE IN THE FLOOR AND FELL 

FORWARD ON HER KNEES, HANDS AND FOREARMS 0 HER ORIGINAL COMPLAINTS 

INVOLVED MOSTLY THE LEFT WRIST AND THE CERVICAL NECK AREA - HOWl:VER 1 

BY DECEMBER 1973 1 CLAIMANT WAS HAVING DIFFICULTY WITH HER RIGHT 

SHOULDER AND RIGHT ARM• 

IN MARCH, 197 4, DR. DANIELSON PERFORMED A THORACIC OUTLET 

DECOMPRESSION, RIGHT SIDE. AFTER RECOVERY,FROM SURGERY, CLAIMANT 

ATTEMPTED SEVERAL TIMES TO RETURN TO WORK BUT HER RIGHT SHOULDER 

COMPLAINTS WERE OF SUCH SEVERITY THAT SHE WAS UNABLE TO DO ANY WORK 

INVOLVING ACTIVE AND REPETITIVE USE OF HER RIGHT UPPER EXTREMITY, 

BETWEEN THE TIME OF THE SURGERY ON MARCH 13 1 t 974 1 AND THE DATE THE 

CLAIM WAS CLOSED ON JUNE 6 1 1 9 7 5 1 CLAIMANT WAS SEEN BY DR, RUSCH, 

DR• BACHHUBER AND DR• PASQUESl 0 SHE WAS ALSO GIVEN A PSYCHOLOGICAL 

EVALUATION BY DR• NORMAN W 0 HICKMAN, A CLINICAL PSYCHOLOGIST. 

CLAIMANT IS PRESENTLY COMPLAINING OF CONSTANT PAIN IN HER RIGHT 
SHOULDER AND NECK AREA WHICH RADIATES, AT TIMES, DOWN THE RIGHT ARM 

TO HER HAND 0 SHE IS UNABLE TO TYPE AND IT IS DIFFICULT FOR HER TO EX

TEND, RAISE, FLEX OR PULL TOWARDS HER WITH HER RIGHT ARM• CLAIMANT 

WAS EARNING APPROXIMATELY 1 1 000 DOLLARS A MONTH AT THE TIME OF HER 

INDUSTRIAL INJURY 0 AS A RESULT OF THE INJURY SHE IS NO LONGER ABLE TO 

ENGAGE IN THIS TYPE OF WORK 0 

OR. BACHHUBER' S REPORT OF SEPTEMBER 9 1 1975 INDICATED NO ESSEN
TIAL CHANGE FROM CLAIMANT• S EXAM! NATION ON JUNE 2 1 , 1974 ( WH !CH WAS 

PRIOR TO THE CLAIM CLOSURE) AND NO SIGNIFICANT INDICATIVE EVIDENCE OF 

IMPAIRMENT. DR• RUSCH ALSO EXAMINED CLAIMANT IN SEPTEMBER, 1975 AND 

AGREED WITH THE FINDINGS OF DR, BACHHUBER• CLAIMANT WAS ON A TREAT

MENT PROGRAM CONSISTING OF STRETCHING EXERCISES AND MUSCLE ,:UILDING 

EXERCISES, ALSO CORTISONE INJECTIONS AND THE USE OF ANTI-INFLAMMATORY 

MEDICATION AND PAIN MEDICATION, DR• RUSCH FOUND MILD PSYCHO-PHYSIO

LOGICAL OVERLAY, 

OR, HICKMAN'S PSYCHOLOGICAL EVALUATION INDICATES CLAIMANT FUNC

TIONS AT A SUPERIOR INTELLECTUAL LEVEL IN THE VERBAL AREA AND AT A 
BRIGHT NORMAL LEVEL IN THE NON-VERBAL TESTING AREA, HE WAS OF THE 

OPINION THAT CLAIMANT DID NOT HAVE ANY IDEA WHAT SHE WOULD LIKE TO DO 

AND HE INDICATED THERE WOULD BE SOME DIFFICULTY IN COUNSELING CLAIM

ANT INTO AN APPROPRIATE VOCATIONAL OBJECTIVE• SHE DID COMMENCE A RADIO 

BROADCASTING CLASS UNDER THE AUSPICES OF THE DIVISION OF VOCATIONAL 

REHABILITATION BUT IT ONLY LASTED A COUPLE OF WEEKS - CLAIMANT QUIT, 

COMPLAINING SHE WAS UNABLE TO DO THE MATHEMATICS THAT WERE REQUIRED 

AND ALSO COMPLAINING OF SYMPTOMS OF PAIN RESULTING FROM SITTING IN 

CLASS• 

THE REFEREE FOUND THAT CLAIMANT WAS A PERSON OF KEEN INTELLECT 
WITH AN EXCELLENT VOCABULARY WHO WAS VERY PERSONABLE IN HER APPEAR

ANCE AND CREATED AN EXCELLENT IMPRESSION, HE FOUND HER TO BE JUSTI

FIABLY DISAPPOINTED IN THE KNOWLEDGE THAT SHE NO LONGER WOULD BE ABLE 

TO DO SECRETARIAL WORK - HE ALSO FOUND THAT SHE HAD NOT AS YET ACCEPTED 

THE PRESENT SITUATION. THE REFEREE STATED THAT CLAIMANT HAD AVAILABLE 

TO HER 1 AND PROBABLY COULD DERIVE MUCH BENEFIT FROM 1 PSYCHOLOGICAL 

COUNSELING• HE FELT THAT WITH HER SUPERIOR INTELLECT IT WOULD BE EX

TREMELY EASY FOR HER TO UTILIZE IN HER DAILY LIFE THE CONCEPTS PSYCHO

LOGICAL COUNSELING COULD PROVIDE -ALSO, CLAIMANT HAS AVAILABLE TO HER 

THE ADVANCED RESOURCES OF THE DIVISION OF VOCA'TIONAL REHABILITATION 

IN SELECTING AN OCCUPATION THAT WOULD NOT ONLY BE INTERESTING BUT 

FINANCIALLY LUCRATIVE. 

-2 6 6 -

Claima t is 35 years old, her pri cipal work experie ce has bee 

AS A TYPIST AND A T L TYP OP RATOR, AT TH TIM SH SUSTAIN D A COM
P NSABL INJURY ON OCTOB R 5 , 1 9 73 , SH WAS  MPLOY D AS A BILLING CL RK,
CLAIMANT WAS INJUR D WH N SH TRIPP D IN A HOL IN TH FLOOR AND F LL
FORWARD ON H R KN  S, HANDS AND FOR ARMS, H R ORIGINAL COMPLAINTS
INVOLV D MOSTLY TH L FT WRIST AND TH C RVICAL N CK AR A HOW V R,
BY D C MB R 1 9 73 , CLAIMANT WAS HAVING DIFFICULTY WITH H R RIGHT
SHOULD R AND RIGHT ARM,

In MARCH, 1 9 74 , DR, DANI LSON P RFORM D A THORACIC OUTL T
D COMPR SSION, RIGHT SID , AFT R R COV RY .FROM SURG RY, CLAIMANT
ATT MPT D S V RAL TIM S TO R TURN TO WORK BUT H R RIGHT SHOULD R
COMPLAINTS W R OF SUCH S V RITY THAT SH WAS UNABL TO DO ANY WORK
INVOLVING ACTIV AND R P TITIV US OF H R RIGHT UPP R  XTR MITY,
B TW  N TH TIM OF TH SURG RY ON MARCH 1 3 , 1 974 , AND TH DAT TH 
CLAIM WAS CLOS D ON JUN 6 , 1 9 75 , CLAIMANT WAS S  N BY DR, RUSCH,
DR, BACHHUB R AND DR, PASQU SI, SH WAS ALSO GIV N A PSYCHOLOGICAL
 VALUATION BY DR, NORMAN W, HICKMAN, A CLINICAL PSYCHOLOGIST.

Claima t is prese tly complai i g of co sta t pai i her right

SHOULD R AND N CK AR A WHICH RADIAT S, AT TIM S, DOWN TH RIGHT ARM
TO H R HAND, SH IS UNABL TO TYP AND IT IS DIFFICULT FOR H R TO  X
T ND, RAIS , FL X OR PULL TOWARDS H R WITH H R RIGHT ARM. CLAIMANT
WAS  ARNING APPROXIMAT LY 1 , 0 00 DOLLARS A MONTH AT TH TIM OF H R
INDUSTRIAL INJURY, AS A R SULT OF TH INJURY SH IS NO LONG R ABL TO
 NGAG IN THIS TYP OF WORK.

Dr. BACHHUB R1 S R PORT OF S PT MB R 9 , 1 9 7 5 INDICAT D NO  SS N
TIAL CHANG FROM CLAIMANT1 S  XAMINATION ON JUN 21 , 1974 (WHICH WAS
PRIOR TO TH CLAIM CLOSUR ) AND NO SIGNIFICANT INDICATIV  VID NC OF
IMPAIRM NT. DR. RUSCH ALSO  XAMIN D CLAIMANT IN S PT MB R, 1 9 75 AND
AGR  D WITH TH FINDINGS OF DR. BACHHUB R. CLAIMANT WAS ON A TR AT
M NT PROGRAM CONSISTING OF STR TCHING  X RCIS S AND MUSCL JUILDING
 X RCIS S, ALSO CORTISON INJ CTIONS AND TH US OF ANTI-INFLAMMATORY
M DICATION AND PAIN M DICATION. DR, RUSCH FOUND MILD PSYCHO-PHYSIO
LOGICAL OV RLAY.

Dr. hickma 's psychological evaluatio i dicates claima t fu c

t ons AT A SUP RIOR INT LL CTUAL L V L IN TH V RBAL AR A AND AT A
BRIGHT NORMAL L V L IN TH NON-V RBAL T STING AR A. H WAS OF TH 
OPINION THAT CLAIMANT DID NOT HAV ANY ID A WHAT SH WOULD LIK TO DO
AND H INDICAT D TH R WOULD B SOM DIFFICULTY IN COUNS LING CLAIM
ANT INTO AN APPROPRIAT VOCATIONAL OBJ CTIV . SH DID COMM NC A RADIO
BROADCASTING CLASS UND R TH AUSPIC S OF TH DIVISION OF VOCATIONAL
R HABILITATION BUT IT ONLY LAST D A COUPL OF W  KS CLAIMANT QUIT,
COMPLAINING SH WAS UNABL TO DO TH MATH MATICS THAT W R R QUIR D
AND ALSO COMPLAINING OF SYMPTOMS OF PAIN R SULTING FROM SITTING IN
CLASS,

The referee fou d that claima t was a perso of kee i tellect

WITH AN  XC LL NT VOCABULARY WHO WAS V RY P RSONABL IN H R APP AR
ANC AND CR AT D AN  XC LL NT IMPR SSION. H FOUND H R TO B JUSTI
FIABLY DISAPPOINT D IN TH KNOWL DG THAT SH NO LONG R WOULD B ABL 
TO DO S CR TARIAL WORK H ALSO FOUND THAT SH HAD NOT AS Y T ACC PT D
TH PR S NT SITUATION. TH R F R  STAT D THAT CLAIMANT HAD AVAILABL 
TO H R, AND PROBABLY COULD D RIV MUCH B N FIT FROM, PSYCHOLOGICAL
COUNS LING. H F LT THAT WITH H R SUP RIOR INT LL CT IT WOULD B  X
TR M LY  ASY FOR H R TO UTILIZ IN H R DAILY LIF TH CONC PTS PSYCHO
LOGICAL COUNS LING COULD P ROV ID ALSO, CLAIMANT HAS AVAILABL TO H R
TH ADVANC D R SOURC S OF TH DIVISION OF VOCATIONAL R HABILITATION
IN S L CTING AN OCCUPATION THAT WOULD NOT ONLY B INT R STING BUT
FINANCIALLY LUCRATIV .

•2 6 6
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REFEREE, USING A COMPARISON OF SIMILAR CASES WHERE THE WORK
MAN, BECAUSE OF THE INDUSTRIAL INJURY, COULD NOT RETURN TO THE WORK HE 
HAD DONE PRIOR THERETO BUT WAS ABOVE AVERAGE IN INTELLIGENCE ANO RE
TRAINABLE FOR OTHER OCCUPATIONS, CONCLUDED THAT THE RESIDUALS OF CLAIM
ANT'S INDUSTRIAL INJURY HAO DI MINISHEO HER FUTURE EARN_ING CAPACITY TO 
THE EXTENT THAT SHE WAS ENTITLED TO THE AWARD EQUAL TO 3 0 PER CENT 
ALLOWED BY THE DETERMINATION ORDER OF JUNE 1 6 1 197 5 BUT NO MORE• 

THE BOARD 1 ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER• 

THE BOARD 1 AS DID THE REFEREE, STRONGLY URGES CLAIMANT TO TAKE 
ADVANTAGE OF ALL THE FACILITIES AVAILABLE TO HER - WITH PROPER COUN
SELING AND RETRAINING CLAIMANT COULD RETURN TO THE LABOR MARKET AS 
A VERY PRODUCTIVE MEMBER THEREOF. 

ORDER 
THE ORDER OF THE REFEREE I DATED DECEMBER 3 0 1 197 5 1 IS AFF IRMEDe 

SAIF CLAIM NO. N 817499 

LAWRENCE L. KELLOGG, CLAIMANT 
JACK MATTISON, CLAIMANT'S ATTY. 

DEPT• OF JUSTICE I DEFENSE ATTY• 
OWN MOTION DETERMINATION 

JUNE 29, 1976 

CLAIMANT REQUESTED THE BOARD TO EXERCISE ITS CONTINUING JURIS
DICTlON PURSUANT TO ORS 6 5 6 • 2 7 8 AND REOPEN CLAIMANT'S CLAIM FOR THE 
INJURY SUFFERED TO HIS LEFT LEG ON OCTOBER 2 4 1 194 2 WHILE WORKING FOR 

COTTAGE GROVE GAS COMPANY. THE QUESTION WAS WHETHER THERE WAS A 
MATERIAL CAUSAL CONNECTION BETWEEN CLAIMANT'S 1942 INJURY AND HIS 1971 
AND 1974 SURGERIES• THE BOARD REMANDED THE MATTER TO THE HEARINGS 
DIVISION TO CONDUCT A HEARING AND MAKE A RECOMMENDATION TO THE BOARD 
BASED UPON. HIS FINDINGS• 

)TWAS THE REFEREE'S RECOMMENDATION THAT CLAIMANT HAD PROVED 
A CAUSAL CONNECTION BETWEEN HIS 1942 INJURY AND THE 1974 SURGERY BUT 
HAD NOT BETWEEN THE 1942 INJURY ANO THE 197 t SURGERY• THE BOARD'S 
OWN MOTi.ON ORDER 1 ENTERED OCTOBER 23 1 t 975 1 DIRECTED THE STATE ACCI
DENT INSURANCE FUND TO REOPEN CLAIMANT'S CLAIM FOR SUCH MEDICAL CARE 
AND TREATMENT AS HE HAS RECEIVED SINCE FEBRUARY 20, 1974• 

0N JUNE 4 1 t 9 7 6 THE FUND REQUESTED CLAIM CLOSURE AND A DETER
MINATION PURSUANT TO ORS 656e278• THE EVALUATION DIVISION RECOM
MENDED THAT CLAIMANT BE AWARDED 2 0 PER CENT OF THE MAXIMUM ALLOW
ABLE BY STATUTE FOR HIS SCHEDULED LEFT LEG DISABILITY• NO CLAIM WAS 
MADE FOR TEMPORARY TOTAL DISABILITY BENEFITS 0 THE BOARD ACCEPTS THIS 
RECOMMENDATION• 

ORDER 
THE CLAIMANT IS AWARDED 2 0 PER CENT OF THE MAXIMUM ALLOWABLE 

BY STATUTE FOR HIS SCHEDULED LEFT LEG DISABILITY. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE FOR 
HIS SERVICES IN CONNECTION WITH THIS MATTER, 2 5 PER CENT OF THE COMPEN
SATION GRANTED CLAIMANT BY THIS ORDER, PAYABLE OUT OF SAID COMPEN
SATION, AS PAID 1 TO A MAXIMUM OF 2 1 000 DOLLARS• 

-2 67-

The R F R  , USING A COMPARISON OF SIMILAR CAS S WH R TH WORK

MAN, B CAUS OF TH INDUSTRIAL INJURY, COULD NOT R TURN TO TH WORK H 
HAD DON PRIOR TH R TO BUT WAS ABOV AV RAG IN INT LLIG NC AND R -
TRAINABL FOR OTH R OCCUPATIONS, CONCLUD D THAT TH R SIDUALS OF CLAIM
ANT S INDUSTRIAL INJURY HAD DIMINISH D H R FUTUR  ARNING CAPACITY TO
TH  XT NT THAT SH WAS  NTITL D TO TH AWARD  QUAL TO 3 0 P R C NT
ALLOW D BY TH D T RMINATION ORD R OF JUN 1 6 , 1 9 7 5 BUT NO MOR ,

The bo rd, on de novo review,  ffirms the referee's order.

The bo rd,  s did the referee, strongly urges cl im nt to t ke
ADVANTAG OF ALL TH FACILITI S AVAILABL TO H R WITH PROP R COUN
S LING AND R TRAINING CLAIMANT COULD R TURN TO TH LABOR MARK T AS
A V RY PRODUCTIV M MB R TH R OF,

ORDER
The order of the referee, d ted December 30, 197

 AIF CLAIM NO. N 817499 JUNE 29,

LAWRENCE L. KELLOGG, CLAIMANT
JACK MATT 1 SON , CLAIMANT S ATTY.
D PT, OF JUSTIC , D F NS ATTY,
OWN MOTION D T RMINATION

Claima t requested the board to exercise its co ti ui g juris
d ct on PURSUANT TO ORS 6 5 6,2 78 AND R OP N CLAIMANT S CLAIM FOR TH 
INJURY SUFF R D TO HIS L FT L G ON OCTOB R 2 4 , 1 94 2 WHIL WORKING FOR
COTTAG GROV GAS COMPANY, TH QU STION WAS WH TH R TH R WAS A
MAT RIAL CAUSAL CONN CTION B TW  N CLAIMANT S 1 942 INJURY AND HIS 197 1
AND 1 9 74 SURG RI S, TH BOARD R MAND D TH MATT R TO TH H ARINGS
DIVISION TO CONDUCT A H ARING AND MAK A R COMM NDATION TO TH BOARD
BAS D UPON.HIS FINDINGS,

It WAS TH referee s R COMM NDATION THAT CLAIMANT HAD PROV D
A CAUSAL CONN CTION B TW  N HIS 1 942 INJURY AND TH 1 97 4 SURG RY BUT
HAD NOT B TW  N TH 1 94 2 INJURY AND TH 197 1 SURG RY, TH BOARD S
OWN MOTION ORD R,  NT R D OCTOB R 23 , 1 97 5 , DIR CT D TH STAT ACCI
D NT INSURANC FUND TO R OP N CLAIMANT S CLAIM FOR SUCH M DICAL CAR 
AND TR ATM NT AS H HAS R C IV D SINC F BRUARY 2 0 , 1 9 74 .

On JUN 4 , 1 9 76 TH FUND R QU ST D CLAIM CLOSUR AND A D T R

MINATION PURSUANT TO ORS 6 56.2 7 8 . TH  VALUATION DIVISION R COM
M ND D THAT CLAIMANT B AWARD D 2 0 P R C NT OF TH MAXIMUM ALLOW
ABL BY STATUT FOR HIS SCH DUL D L FT L G DISABILITY, NO CLAIM WAS
MAD FOR T MPORARY TOTAL DISABILITY B N FITS, TH BOARD ACC PTS THIS
R COMM NDAT ION,

ORDER
The claima t is awarded 20 per ce t of the maximum allowable

BY STATUT FOR HIS SCH DUL D L FT L G DISABILITY.

Claima t’s cou sel is awarded as a reaso able attor ey fee for

HIS S RVIC S IN CONN CTION WITH THIS MATT R, 25 P R C NT OF TH COMP N
SATION GRANT D CLAIMANT BY THIS ORD R, PAYABL OUT OF SAID COMP N
SATION, AS PAID, TO A MAXIMUM OF 2 , 00 0 DOLLARS.

5 , IS AFFIRM D.

1976
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NO. C 223350 

THEODORE RODRIGUEZ, CLAIMANT 
DEPT• OF JUSTICE, DEFENSE ATTY 0 

OWN MOTION DETERMINATION 

JUNE 29, 1976 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS RIGHT KNEE ON 

DECEMBER 8 1 19 6 9 • HIS CLAIM WAS CLOSED ON MARCH 18 1 197 0 WITH NO 

AWARD OF PERMANENT PARTIAL DISABILITY. CLAIMANT'S AGGRAVATION RIGHTS 

HAVE EXPIRED 0 

CLAIMANT'S CLAIM WAS REOPENED FOR SURGERY WHICH WAS PERFORMED 

ON JUNE 18 1 1970 - THE CLAIM WAS CLOSED ON MARCH 2 1 1971 WITH AN AWARD 

OF 1 5 PER CE NT LOSS OF THE RIGHT LEG 0 

CLAIMANT'S CLAIM WAS AGAIN REOPENED ON AUGUST 2 8 1 19 7 5 1 A PA

TELLECTOMY PERFORMED BY DR 0 SM 1TH ON AUGUST 2 9 1 197 5 • CLAIMANT WAS 

RELEASED TO RETURN TO WORK ON FEBRUARY 9 1 1976 WITH ARTHRITIC CHANGES 

PRESENT IN THE KNEE 0 

THE EVALUATION DIVISION RECOMMENDED TO THE BOARD THAT CLAIMANT 

BE GRANTED TEMPORARY TOTAL DISABILITY FROM AUGUST 2 8 1 197 5 THROUGH 

FEBRUARY 8 1 1976 AND AN ADDITIONAL AWARD OF PERMANENT PARTIAL DIS

ABILITY OF 2 0 PER CENT, LOSS OF THE RIGHT LEG, FOR A TOTAL AWARD OF 

3 5 PER CENT LOSS OF THE RIGHT LEG 0 

ORDER 

THE CLAIMANT IS AWARDED COMPENSATION FOR TEMPORARY TOTAL DIS

ABILITY FROM AUGUST 2 8 1 197 5 THROUGH FEBRUARY 8 1 1976 AND AN AWARD 

OF 2 0 PER CENT PERMANENT PARTIAL DISABILITY OF THE MAXIMUM ALLOWABLE 

BY STATUTE FOR LOSS OF THE RIGHT LEG - THIS IS IN ADDITION TO THE AWARD 

PREVIOUSLY AWARDED 0 

WCB CASE NO. 74-3659 

DENNIS W. LUCAS, CLAIMANT 
,WILLIAM REISBICK 1 CLAIMANT'S ATTY 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JUNE 29, 1976 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED CLAIMANT 9 6 DEGREES FOR 3 0 PER CENT UNSCHEDULED NECK AND 

BACK DISABILITY. CLAIMANT CONTENDS HE IS PERMANENTLY AND TOTALLY 

DISABLED 0 

CLAIMANT SUSTAINED A COMPENSABLE BACK INJURY ON MARCH 15 1 I 973 

WHEN HE SLIPPED ON SOME ICE AND FELL - HIS CONDITION WAS DIAGNOSED AS 

AN ACUTE LUMBOSACRAL STRAIN 0 HE HASN'T WORKED SINCE HIS INJURY 0 

THE BACK EVALUATION CLINIC'S REPORT OF OCTOBER 24 1 1973 INDI

CATED CLAIMANT'S BACK CONDITION WAS A 'MINIMAL' LOSS OF FUNCTION 0 

CLAIMANT'S LUMBAR AND CERVICAL SPINE WERE NORMAL, BUT THEY DIAG

NOSED A HEAVY FUNCTIONAL OVERLAY AND SAID THAT CLAIMANT COULD RETURN 

TO HIS FORMER OCCUPATION 0 

THE OTHER DOCTORS WHO HAVE EXAMINED CLAIMANT, DRS 0 KIMBERLY, 

JONES AND HUMMEL, INDICATED THAT CLAIMANT COULD RETURN TO HIS FORMER 

JOB WITH LIMITATIONS AND RATED HIS DISABILITY AS 'MILDLY MODERATE'• 

-2 6 8-

CLAIM NO, C 223350 JUNE 29, 1976

THEODORE RODRIGUEZ, CLAIMANT
D PT. OF JUSTIC , D F NS ATTY.
OWN MOTION D T RMINATION

Claima t suffered a compe sable i jury to his right k ee o 

D C MB R 8 , 1 9 6 9 , HIS CLAIM WAS CLOS D ON MARCH 1 8 , 1 9 7 0 WITH NO
AWARD OF P RMAN NT PARTIAL DISABILITY. CLAIMANT'S AGGRAVATION RIGHTS
HAV  XPIR D.

Claima t's claim was reope ed for surgery which was performed

ON JUN 1 8 , 1 9 7 0 TH CLAIM WAS CLOS D ON MARCH 2, 197 1 WITH AN AWARD
OF 15 P R C NT LOSS OF TH RIGHT L G.

Claima t's claim was agai reope ed o august 28, 1975, a pa

tellectomy performed by dr. SMITH ON AUGUST 2 9 , 1 9 7 5 . CLAIMANT WAS
R L AS D TO R TURN TO WORK ON F BRUARY 9 , 1 9 76 WITH ARTHRITIC CHANG S
PR S NT IN TH KN  .

The evaluatio divisio recomme ded to the board that claima t

B GRANT D T MPORARY TOTAL DISABILITY FROM AUGUST 2 8 , 1 97 5 THROUGH
F BRUARY 8 , 1 9 76 AND AN ADDITIONAL AWARD OF P RMAN NT PARTIAL DIS
ABILITY OF 2 0 P R C NT, LOSS OF TH RIGHT L G, FOR A TOTAL AWARD OF
3 5 P R C NT LOSS OF TH RIGHT L G.

ORDER
The claima t I awarded compe satio for temporary total dis

ab l ty FROM AUGUST 28, 1975 THROUGH F BRUARY 8 , 1 9 76 AND AN AWARD
OF 2 0 P R C NT P RMAN NT PARTIAL DISABILITY OF TH MAXIMUM ALLOWABL 
BY STATUT FOR LOSS OF TH RIGHT L G THIS IS IN ADDITION TO TH AWARD
PR VIOUSLY AWARD D.

WCB CA E NO. 74-3659 JUNE 29, 1976

DENNI W. LUCA , CLAIMANT
WILLIAM R 1SBICK, CLAIMANT'S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Claima t requests board review of the referee's order which

GRANTED CLAIMANT 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED NECK AND
BACK DISABILITY. CLAIMANT CONTENDS HE IS PERMANENTLY AND TOTALLY
DISABLED.

Cl im nt sust ined  compens ble b ck injury on m rch i  , 1973
WH N H SLIPP D ON SOM IC AND F LL HIS CONDITION WAS DIAGNOS D AS
AN ACUT LUMBOSACRAL STRAIN. H HASN'T WORK D SINC HIS INJURY.

The back evaluatio cli ic's report of October 24, 1973 i di
cated claima t's back co ditio was a 'mi imal' loss of fu ctio ,
claima t's lumbar a d cervical spi e were  ormal, but they diag
nosed A H AVY FUNCTIONAL OV RLAY AND SAID THAT CLAIMANT COULD R TURN
TO HIS FORM R OCCUPATION.

The other doctors who have exami ed claima t, drs. kimberly,
JON S AND HUMM L, INDICAT D THAT CLAIMANT COULD R TURN TO HIS FORM R
JOB WITH LIMITATIONS AND RAT D HIS DISABILITY AS 'MILDLY MOD RAT 1.

•2 6 8
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FISHER, WHO EXAMINED CLAIMANT ON MARCH 7, t973• FOUND CLAIMANT 

TO BE PERMANENTLY AND TOTALLY DISABLE �• 

80TH DR 0 WATTLEWORTH AND DR 0 TROMMALD, AT THE DISABILITY PRE

VENTION DIVISION, NOTED THAT CLAIMANT 'DOES NOT SEEM TO BE IN ANY 
GREAT DISTRESS'• 

THE CLAIM WAS CLOSED BY DETERMINATION ORDER DATED NOVEMBER 28 • 
1973 WHEREBY CLAIMANT RECEIVED 32 DEGREES FOR HIS UNSCHEDULED DIS

ABILITY0 

CLAIMANT HAS AN INDUSTRIAL LUNG DISEASE FOR WHICH HE RECEIVES 
80 PER CENT DISABILITY FOR 350 DOLLARS PER MONTH AND A SCHOOL PEN

SION OF 1 0 0 DOLLARS 0 

THE REFEREE FOUND THAT THE EXTENSIVE MEDICAL REPORTS SUPPORTED 

CLAIMANT'S INABILITY TO RETURN TO HIS FORMER JOB OR ANY JOB WITH HEAVY 

PHYSICAL DEMANDS• HIS DISABILITY WAS GREATER THAN THE 1 0 PER CENT 

PREVIOUSLY AWARDED• 

THE REFEREE CONCLUDED THAT AN AWARD OF 3 0 PER CENT WOULD COM

PENSATE CLAIMANT FOR HIS LOSS OF EARNING CAPACITY. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 2 9, 1975 0 IS AFFIRMED• 

WCB CASE NO. 75-3360 

RAY L. VAVROSKY, CLAIMANT 
LARRY K 0 BRUUN, CLAIMANT'S ATTY 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY, 

REQUEST FOR REVIEW BY SAIF 

JUNE 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF A REFEREE'S ORDER WHICH GRAl'-lTED CLAIMANT AN AWARD OF PERMANENT 

TOTAL DISABILITY EFFECTIVE JANUARY t9, 1976 0 

CLAIMANT, A 56 YEAR OLD CONSTRUCTION LABORER SUSTAINED A COM

PENSABLE INJURY TO HIS LEFT SHOULDER ON APRIL 9, 197 4 0 � R 0 ELLISON 

PERFORMED AN ANTERIOR REPAIR OF A TEAR IN THE ROTATOR CUFF WITH EX

CISION OF DEGENERATIVE TISSUE AND REATTACHMENT OF THE CUFF TO THE 

HUMERUS• 

A DETERMINATION ORDER ENTERED APRIL 23, 1975, AWARDED CLAIMANT 

64 DEGREES FOR 20 PER CENT PERMANENT PARTIAL DISABILITY FOR UNSCHED

ULED LEFT SHOULDER INJURY 0 

CLAIMANT HAD SUSTAINED A BACK INJURY IN I 959 AND UNDERWENT A 

LAMINECTOMY AND FUSION 0 HE WAS GRANTED AN AWARD OF 5 0 PER CENT LOSS 

FUNCTION OF AN ARM FOR UNSCHEDULED DISABILITY FOR THIS INJURY• THIS 

AWARD WAS NOT APPEALED AND CLAIMANT" S AGGRAVATION RIGHTS HAVE EXPIRED• 

CLAIMANT, AFTER RECOVERING FROM HIS I 9 5 9 INJURY, RESUMED WORK 
AS A PAINTING CONTRACTOR AND THEN LEASED A BAR WHERE HE WORKED AS A 

BARTENDER UNTIL I 9 6 8 • HE TESTIFIED HE COULD NOT PERFORM THE NECESSARY 
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DR. FISH R, WHO  XAMIN D CLAIMANT ON MARCH 7, 1 9 7 3 , FOUND CLAIMANT
TO B P RMAN NTLY AND TOTALLY DISABL D.

Both dr. wattleworth a d dr. trommald, at the disability pre
vent on DIVISION, NOT D THAT CLAIMANT DO S NOT S  M TO B IN ANY
GR AT DISTR SS .

The claim was closed by determi atio order dated November 28,
1 9 7 3 WH R BY CLAIMANT R C IV D 32 D GR  S FOR HIS UNSCH DUL D DIS
ABILITY.

Claima t has a i dustrial lu g disease for which he receives

80 P R C NT DISABILITY FOR 3 5 0 DOLLARS P R MONTH AND A SCHOOL P N
SION OF 100 DOLLARS.

The referee fou d that the exte sive medical reports supported
claima t’s i ability to retur to his former job or a y job with heavy

PHYSICAL D MANDS. HIS DISABILITY WAS GR AT R THAN TH 10 P R C NT
PR VIOUSLY AWARD D.

The R F R  CONCLUD D THAT AN AWARD OF 3 0 P R C NT WOULD COM

P NSAT CLAIMANT FOR HIS LOSS OF  ARNING CAPACITY.

The bo rd, on de novo review,  ffirms the order of the referee.

ORDER
The order of the referee, d ted December 29, 197 , is  ffirmed.

WCB CA E NO. 75-3360 JUNE 29, 1976

RAY L. VAVRO KY, CLAIMANT
LARRY K. BRUUN, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

The st te  ccident insur nce fund requests review by the bo rd
OF A referee s ORDER WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT
TOTAL DISABILITY EFFECTIVE JANUARY 1 9 , 1 9 76 .

Cl im nt,   6 ye r old construction l borer sust ined  com
pens ble INJURY TO HIS LEFT SHOULDER ON APRIL 9 , 1 974 . DR, ELLISON
PERFORMED AN ANTERIOR REPAIR OF A TEAR IN THE ROTATOR CUFF WITH EX
CISION OF DEGENERATIVE TISSUE AND REATTACHMENT OF THE CUFF TO THE
HUMERUS.

A DETERMINATION ORDER ENTERED APRIL 2 3 , 1 9 7 , AWARDED CLAIMANT
64 DEGREES FOR 20 PER CENT PERMANENT PARTIAL DISABILITY FOR UNSCHED
ULED LEFT SHOULDER INJURY.

Claima t had sustai ed a back i jury i 1959 a d u derwe t a

LAMIN CTOMY AND FUSION. H WAS GRANT D AN AWARD OF 5 0 P R C NT LOSS
FUNCTION OF AN ARM FOR UNSCH DUL D DISABILITY FOR THIS INJURY. THIS
AWARD WAS NOT APP AL D AND CLAIMANT S AGGRAVATION RIGHTS HAV  XPIR D.

Cla mant, after recover ng from h s 1959  njury, resumed work

AS A PAINTING CONTRACTOR AND TH N L AS D A BAR WH R H WORK D AS A
BART ND R UNTIL 1 96 8 . H T STIFI D H COULD NOT P RFORM TH N C SSARY
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AND THE HIRING OF HELP TO DO THIS WORK HAD RESULTED IN AN UN

PROFITABLE ENTERPRISE• THEREAFTER 1 HE WORKED ON VARIOUS CONSTRUC

TION JOBS FOR SHORT PERIODS OF TIME 0 HE TESTIFIED THAT HE WAS ABLE TO 

PERFORM THE JOB ON WHICH HE SUSTAINED THE SHOULDER INJURY ONLY BECAUSE 

IT REQUIRED WORKING TWO OR THREE DAYS A WEEK BECAUSE OF WEATHER 
CONDITIONS 0 

THE REFEREE FOUND CLAIMANT FELL WITHIN THE 'ODD-LOT' CATEGORY 

AND THAT THE FUND FAILED TO PROVE AVAILABILITY OF SUITABLE AND GAINFUL 

EMPLOYMENT WHICH CLAIMANT COULD DO• HE CONCLUDED CLAIMANT WAS PER

MANENTLY TOTALLY DISABLED• 

THE BOARD, ON DE NOVO REVIEW, FINDS NO SIGNIFICANT DIFFERENCE IN 

THE CLAIMANT'S PHYSICAL LIMITATIONS FOLLOWING THE INJURY OF APRIL 9, 

1974 AND THOSE WHICH HE HAD PRIOR TO THAT INJURY 0 THE EVIDENCE DOES 

NOT INDICATE THAT AS A RESULT OF THIS INJURY CLAIMANT HAS SUFFERED A 

LOSS OF EARNING CAPACITY GREATER THAN 2 0 PER CENT 0 HIS EARNING CAPA

CITY HAD BEEN SEVERELY DIMINISHED PRIOR TO THE INJURY 0 ORS 656 0 222 

DOES NOT APPLY TO UNSCHEDULED INJURIES, HOWEVER 1 CLAIMANT'S PHYSICAL 

CONDITION WHICH MAY BE THE RESULT OF PRIOR INJURIES CAN BE CONSIDERED• 

THE BOARD FINDS THE EVIDENCE DOES NOT. SUPPORT THE REFEREE'S 

CONCLUSION THAT CLAIMANT WAS WITHIN THE 'ODD-LOT' CATEGORY, THERE

FORE, THE BURDEN OF PROVING THERE IS NO SUITABLE AND GAINFUL EMPLOY

MENT IN WHICH CLAIMANT CAN ENGAGE IS THAT OF CLAJMANT0 HE FAILED TO 

SUSTAIN TH IS BURDE N 0 

0R 0 SPECHT, CHIEF OF REHABILITATION SERVICES, DIVISION OF ORTHO

PEDICS AND REHABILITATION, UNIVERSITY OF OREGON MEDICAL SCHOOL, TESTI

FIED THAT CLAIMANT COULD NOT RETURN TO BARTENDING OR CONSTRUCTION WORK, 

BUT HE DID THINK CLAIMANT COULD WORK AS A SALESMAN OR DO BENCH WORK 0 

THE PROBLEM SEEMS TO BE THAT VOCATIONAL COUNSELORS, ACCORDING TO 

DR 0 SPECHT, SIMPLY REFUSE TO MAKE ANY EFFORT IF A CLAIMANT IS OVER 

4 0 OR 5 0 YEARS OLD 0 

THE BOARD CONCLUDES THAT CLAIMANT IS NOT PERMANENTLY AND TO

TALLY DISABLED - THE DETERMINATION ORDER WHICH AWARDED 2 0 PER CENT 

OF THE MAXIMUM FOR UNSCHEDULED DISABILITY ADEQUATELY COMPENSATES 

CLAIMANT• 

THE BOARD URGES CLAIM ANT TO SEEK THE BENEFIT OF REHABILITATIVE 

SERVICES AVAILABLE TO HIM 0 

ORDER 

THE ORDER OF THE REFEREE DATED JANUARY 1 9, 197 6 IS REVERSED• 

THE DETERMINATION ORDER MAILED APRIL 23, 1975 IS AFFJRMED 0 

SAIF CLAIM NO. DC 103538 

MABLE SCHALLBERGER, CLAIMANT 
GAL TON AND POPICK, CLAIMANT'S ATTYS 0 

DEPT• OF JUSTICE, DEFENSE ATTY. 

OWN MOTION DETERMINATION 

JUNE 29, 1976 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HER BACK ON NOVEM

BER 17 1 196 7 • AFTER CONSERVATIVE TREATMENT A DETERMINATION ORDER 

WAS ISSUED ON JANUARY 2 2, 1969 GRANTING CLAIMANT TEMPORARY TOTAL 

DISABILITY AND 5 PER CENT UNSCHEDULED PERMANENT PARTIAL DISABILITY. 

AN OPINION AND ORDER OF JUNE 1 I 1 1969 GRANTED CLAIMANT AN ADDITIONAL 
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LIFTING AND TH HIRING OF H LP TO DO THIS WORK HAD R SULT D IN AN UN
PROFITABL  NT RPRIS . TH R AFT R, H WORK D ON VARIOUS CONSTRUC
TION JOBS FOR SHORT P RIODS OF TIM . H T STIFI D THAT H WAS ABL TO
P RFORM TH JOB ON WHICH H SUSTAIN D TH SHOULD R INJURY ONLY B CAUS 
IT R QUIR D WORKING TWO OR THR  DAYS A W  K B CAUS OF W ATH R
CONDITIONS,

The referee fou d claima t fell withi the 'odd lot1 category

AND THAT TH FUND FAIL D TO PROV AVAILABILITY OF SUITABL AND GAINFUL
 MPLOYM NT WHICH CLAIMANT COULD DO. H CONCLUD D CLAIMANT WAS P R
MAN NTLY TOTALLY DISABL D.

The board, o de  ovo review, fi ds  o sig ifica t differe ce i 

TH CLAIMANT'S PHYSICAL LIMITATIONS FOLLOWING TH INJURY OF APRIL 9,
1 9 7 4 AND THOS WHICH H HAD PRIOR TO THAT INJURY. TH  VID NC DO S
NOT INDICAT THAT AS A R SULT OF THIS INJURY CLAIMANT HAS SUFF R D A
LOSS OF  ARNING CAPACITY GR AT R THAN 2 0 P R C NT. HIS  ARNING CAPA
CITY HAD B  N S V R LY DIMINISH D PRIOR TO TH INJURY. ORS 6 5 6 . 22 2
DO S NOT APPLY TO UNSCH DUL D INJURI S, HOW V R, CLAIMANT'S PHYSICAL
CONDITION WHICH MAY B TH R SULT OF PRIOR INJURI S CAN B CONSID R D.

The BOARD FINDS TH  VID NC DO S NOT SUPPORT TH R F R  'S
CONCLUSION THAT CLAIMANT WAS WITHIN TH ODD LOT CAT GORY, TH R 
FOR , TH BURD N OF PROVING TH R IS NO SUITABL AND GAINFUL  MPLOY
M NT IN WHICH CLAIMANT CAN  NGAG IS THAT OF CLAIMANT. H FAIL D TO
SUSTAIN THIS BURD N.

Dr. SP CHT, CHI F OF R HABILITATION S RVIC S, DIVISION OF ORTHO
P DICS AND R HABILITATION, UNIV RSITY OF OR GON M DICAL SCHOOL, T STI
FI D THAT CLAIMANT COULD NOT R TURN TO BART NDING OR CONSTRUCTION WORK,
BUT H DID THINK CLAIMANT COULD WORK AS A SAL SMAN OR DO B NCH WORK.
TH PROBL M S  MS TO B THAT VOCATIONAL COUNS LORS, ACCORDING TO
DR. SP CHT, SIMPLY R FUS TO MAK ANY  FFORT IF A CLAIMANT IS OV R
4 0 OR 5 0 Y ARS OLD.

The board co cludes that claima t is  ot perma e tly a d to

tally DISABL D TH D T RMINATION ORD R WHICH AWARD D 20 P R C NT
OF TH MAXIMUM FOR UNSCH DUL D DISABILITY AD QUAT LY COMP NSAT S
CLAIMANT.

The board urges cla mant to seek the benef t OF R HABILITATIV 
S RVIC S AVAILABL TO HIM.

ORDER
The order of the referee dated Ja uary i 9 , i 976 is reversed.

TH D T RMINATION ORD R MAIL D APRIL 2 3 , 1 97 5 IS AFFIRM D.

 AIF CLAIM NO. DC 103538 JUNE 29, 1976

MABLE  CHALLBERGER, CLAIMANT
GALTON AND POPICK, CLAIMANT' S ATTYS.
D PT, OF JUSTIC , D F NS ATTY,
OWN MOTION D T RMINATION

Claima t suffered a compe sable i jury to her back o Novem
ber 1 7 , 1 9 6 7 . AFT R CONS RVATIV TR ATM NT A D T RMINATION ORD R
WAS ISSU D ON JANUARY 2 2 , 1 96 9 GRANT 1 NG CLA I MANT T M PORARY TOTAL
DISABILITY AND 5 P R C NT UNSCH DUL D P RMAN NT PARTIAL DISABILITY.
AN OPINION AND ORD R OF JUN II, 1 96 9 GRANT D CLAIMANT AN ADDITIONAL
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OF 5 PER CENT UNSCHEDULED DISABILITY AND 1 0 PER CENT LOSS OF THE 

LEFT LEG. CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED• 

DURING t 970 AND 1972 CLAIMANT'S CLAIM WAS REOPENED FOR CONSER
VATIVE TREATMENT. 

DR• CHURCH, ON MAY 5 1 197 5 1 DESCRIBED A MARKED INCREASE IN 
CLAIMANT'S LUMBOSACRAL DEGENERATIVE ARTHRITIS SINCE 196 8 INDICATING 
PROGRESSIVE DETERIORATION• 

0N JULY z3·, 1975 THE STATE ACCIDENT INSURANCE FUND DECLINED TO 
REOPEN CLAIMANT'S CLAIM FOR FURTHER MEDICAL TREATMENT• AN OWN MO
TION ORDER DATED NOVEMBER 10 1 197 5 BASED ·oN THE RECOMMENDATIONS OF 
THE REFEREE AFTER A_ HEARING ON THE MERITS, REMANDED THE CLAIM TO THE 

STATE ACCIDENT INSURANCE FUND FOR ACCEPTANCE AND PAYMENT OF COMPE_N
SATION. 

DR. ORVILLE JONES, ON MARCH 23 1 1976 1 INDICATED CLAIMANT'S CON
DITION WAS STATIONARY AND HER SYMPTOMS WERE THOSE OF DEGENERATIVE 

OSTEOARTHRITIS, DR• CHURCH AGREED• THE EVALUATION DIVISION, AFTER 
CLOSURE PURSUANT TO ORS 6 5 6 • 2 7 8 WAS REQUESTED BY THE FUND 1 FOUND 
CLAIMANT'S CONDITION TO BE TOTALLY UNRELATED TO HER INDUSTRIAL INJURY. 

THE EVALUATION DIVISION RECOMMENDED T-HAT CLAIMANT BE GRANTED 

TEMPORARY TOTAL DISABILITY FROM MAYS, 1975 THROUGH MAYZ1 1 1976, 
INCLUSIVE, AND NO FURTHER COMPENSATION FOR PERMANENT PARTIAL DIS

ABILITY• 

ORDER 

CLAIMANT IS AWARDED TEMPORARY TOTAL DISABILITY FROM MAY 5 ,. 
197 5 THROUGH MAY Z 1 1 1976 1 INCLUSIVE• 

CLAIMANT'S COUNSEL IS GRANTED 2 5 PER CENT OF CLAIMANT'S TEM
PORARY TOTAL DISABILITY COMPENSATION AS A REASONASLE ATTORNEY FEE 

UP TO A MAXIMUM OF 500 DOLLARS• 

WCB CASE NO. 75-1883 

SCANDRA KHAL, CLAIMANT 
RASK AND HEFFERIN 1 CLAIMANT'S ATTYSe 
GEARIN, CHENEY, LANDIS, AEBI AND KELLEY 1 

DEFENSE ATTYS• 
REQUEST FOR REVIEW BY EMPLOYER 

JUNE 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER REQUESTS THE BOARD REVIEW THE REFEREE'S ORDER 
WHICH GRANTED AN AWARD OF 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED 
LEFT ( UNDERSCORED) SHOULDER DISABILITY AND AFFIRMED AWARD OF 9 6 DE
GREES FOR 3 0 PER CENT UNSCHEDULED RIGHT ( UNDERSCORED) SHOULDER DIS
ABILITY MADE BY A DETERMINATION ORDER DATED MAY 7, 197 5 • 

CLAIMANT WHO CAME TO THIS COUNTRY FROM SYRIA 8 YEARS AGO, WAS 
EMPLOYED AT ATIYEH' S IN THE RUG REPAIR DEPARTMENT 0 THE LAST DAY SHE 
WORKED WAS JANUARY 2 4 0 197 4 • BECAUSE SHE UNDERSTOOD LITTLE ENGLISH, 
A FORM 8 0 1 WAS MADE OUT BY THE EMPLOYER WHICH CLAIMANT SIGNED ON 
MARCH 1 , 1 9 7 4 • THE CLAIM WAS ACCEPTED AS A RIGHT SHOULDER CONDITION. 

THE CLAIM WAS CLOSED WITH AN AWARD OF 96 DEGREES AND CLAIMANT 
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AWARD OF 5 P R C NT UNSCH DUL D DISABILITY AND 1 0 P R C NT LOSS OF TH 
L FT L G. CLAIMANT S AGGRAVATION RIGHTS HAV  XPIR D.

During 1970  nd 1972 cl im nt's cl im w s reopened for conser
v tive TREATMENT.

Dr. church, on MAY 5 , 1 9 75 , descr bed a marked  ncrease  n

cla mant s LUMBOSACRAL D G N RATIV ARTHRITIS SINC 1 96 8 INDICATING
PROGR SSIV D T RIORATION.

On JULY 2 3 , 1 9 7 5 TH STAT ACCID NT INSURANC FUND D CLIN D TO
R OP N CLAIMANT S CLAIM FOR FURTH R M DICAL TR ATM NT. AN OWN MO
TION ORD R DAT D NOV MB R 1 0 , 1 97 5 BAS D ON TH R COMM NDATIONS OF
TH R F R  AFT R A H ARING ON TH M RITS, R MAND D TH CLAIM TO TH 
STAT ACCID NT INSURANC FUND FOR ACC PTANC AND PAYM NT OF COMP N
SATION.

Dr. ORVILL JON S, ON MARCH 2 3 , 1 9 76 , INDICAT D CLAIMANT S CON
DITION WAS STATIONARY AND H R SYMPTOMS W R THOS OF D G N RATIV 
OST OARTHRITIS, DR. CHURCH AGR  D. TH  VALUATION DIVISION, AFT R
CLOSUR PURSUANT TO ORS 656.278 WAS R QU ST D BY TH FUND, FOUND
CLAIMANT S CONDITION TO B TOTALLY UNR LAT D TO H R INDUSTRIAL INJURY.

The evaluatio divisio recomme ded that claima t be gra ted

T M PORARY TOTAL DISABILITY FROM MAY 5 , 1 975 THROUGH MAY 2 1 , 1 9 76 ,
INCLUSIV , AND NO FURTH R COMP NSATION FOR P RMAN NT PARTIAL DIS
ABILITY.

ORDER
Claima t is awarded temporary total disability from may 5 ,

1 9 7 5 THROUGH MAY 2 1 , 1 9 76 , INCLUSIV .

Claima t’s cou sel is gra ted 25 per ce t of claima t's tem
porary TOTAL DISABILITY COMP NSATION AS A R ASONABL ATTORN Y F  
UP TO A MAXIMUM OF 5 00 DOLLARS.

WCB CA E NO. 75-1883 JUNE 29, 1976

 CANDRA KHAL, CLAIMANT
RASK AND HEFFERIN, CLAIMANT'S ATTYS.
GEARIN, CHENEY, LANDIS, AE BI AND KELLEY,

D F NS ATTYS.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by bo rd members wilson  nd moore.

The employer requests the bo rd review the referee's order
WHICH GRANT D AN AWARD OF 96 D GR  S FOR 3 0 P R C NT UNSCH DUL D
L FT (UND RSCOR D) SHOULD R DISABILITY AND AFFIRM D AWARD OF 96 D 
GR  S FOR 30 P R C NT UNSCH DUL D RIGHT (UND RSCOR D) SHOULD R DIS
ABILITY MAD BY A D T RMINATION ORD R DAT D MAY 7 , 1 97 5 .

Cla MANT WHO CAM TO THIS COUNTRY FROM SYRIA 8 Y ARS AGO, WAS
 MPLOY D AT ATIY H S IN TH RUG R PAIR D PARTM NT. TH LAST DAY SH 
WORK D WAS JANUARY 2 4 , 1 974 . B CAUS SH UND RSTOOD LITTL  NGLISH,
A FORM 801 WAS MAD OUT BY TH  MPLOY R WHICH CLAIMANT SIGN D ON
MARCH 1 , 1 9 74 . TH CLAIM WAS ACC PT D AS A RIGHT SHOULD R CONDITION.

The CLAIM WAS CLOS D WITH AN AWARD OF 96 D GR  S AND CLAIMANT

-271-

I 

’ 

’ 

’ 



’ 

’ 








’ 



           
          
           
          
          
          

         
         

           
            
 

          
           
           
          
    

           

            

        
                 
    

       

   
   
   
    
         

              
         

             
              

        
             
         

          
            
               

            

             
             

           
           

            
          

             
            
              
            
         

  

A HEARING• AT THE HEARING CLAIMANT ALLEGED SHE ALSO HAD 

LEFT SHOULDER PAI No ACCORDING TO CLAIMANT'S TESTIMONY, THE PAIN IN 

THE LE FT SHOULDER BEGAN AFTER SHE WAS EMPLOYED AT ATIYEH' s. SHE 

STATES SHE TOLD DR 0 WELLS BOTH ( UNDERSCORED) SHOULDERS HURT• HIS 

QUESTIONS CENTERED ON HER RIGHT SHOULDER BECAUSE SHE WAS RIGHT

HANDED• THE RECORD INDICATES THE CARRIER RECEIVED A MEDICAL REPORT 

FROM DR 0 WELLS REFERRING PROBLEMS TO THE CLAIMANT'S SHOULDERS 

( UNDERSCORED) -( PLURAL) 1 AND IN ANOTHER INSTANCE DR 0 WELLS REFERRED 
TO LEFT ( UNDERSCORED) SHOULDER PAIN 0 THE CARRIER TOOK NO STEPS TO 

INQUIRE FURTHER ABOUT THE REFERENCE TO THE LEFT SHOULDER, NOR WAS A 

DENIAL MADE 0 

THERE IS NO INDICATION THAT CLAIMANT WAS NOT CREDIBLE, AND COM

BINED WITH HER LACK OF UNDERSTANDING THE ENGLISH LANGUAGE AND SOME 

POOR CLAIMS HANDLING BY THE CARRIER, THE REFEREE FOUND THAT CLAIMANT 

WAS ENTITLED TO COMPENSATION FOR LEFT SHOULDER DISABILITY, AS WELL 

AS FOR RIGHT SHOULDER DISABILITY 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE DATED JANUARY 28, 1976, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 

FOR HIS SERVICES IN CONNECTION W 1TH BOARD REVIEW THE SUM OF 2 5 0 • 0 0 

DOLLARS, PAYABLE BY THE EMPLOYER. 

WCB CASE NO. 75-711 

PAUL R. PRITCHARD, CLAIMANT 
ROBERT GARDNER, CLAIMANT'S ATTY 0 

MICHAEL HOFFMAN, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY EMPLOYER 

J LINE 30, 1976 

THE EMPLOYER SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

DENIED CLAIMANT'S CLAIM FOR AN INJURY SUSTAINED ON FEBRUARY 6, I 974 

DIRECTED THE EMPLOYER TO PAY CLAIMANT TEMPORARY TOTAL DISABILITY 

COMPENSATION BETWEEN FEBRUARY 7 AND FEBRUARY 14, 1 974 0 INCLUSIVE, 

AND, ADDITIONALLY, A PENALTY IN THE AMOUNT OF 25 PER CENT OF THIS 

TEMPORARY TOTAL DISABILITY COMPENSATION, AND TO PAY CLAIMANT'S AT

TORNEY AN ATTORNEY FEE OF 2 5 0 DOLLARS 0 THE REFEREE DENIED CLAIMANT'S 

CLAIM ON ALL OTHER ISSUES BEFORE HIM AT THE HEARING 0 

PRIOR TO JANUARY, 1974 CLAIMANT HAD HAD OCCASIONAL EPISODES OF 

LOW BACK PAIN DUE TO A PRE-EXISTING CHRONIC LOW BACK SPRAIN 0 ON JANU

ARY 26, 1974 CLAIMANT STRAINED HIS LOW BACK WHILE CARRYING A ROLL OF 

CARPETING, HE DID NOT SEEK MEDICAL TREATMENT NOR MISS ANY TIME FROM 

WORK 0 

ON FEBRUARY 2, 1974 CLAIMANT AGAIN STRAINED HIS BACK AND AGAIN 

HE DID NOT SEEK MEDICAL TREATMENT NOR MISS ANY TIME FROM WORK 0 THE 

FOLLOWING WEDNESDAY, FEBRUARY 6 1 WAS CLAIMANT'S DAY OFF AND HE WAS 

HOME WHEN HE EXPERIENCED ANOTHER ONSET OF LOW BACK PAIN FOLLOWING 

A TWISTING MOVEMENT WHILE HE WAS CARRYING A BOX OF KINDLING WOOD 

WHICH WEIGHED APPROXIMATELY 2 0 POUNDS• THIS TIME CLAIMANT ADVISED 

THE ASSISTANT MANAGER THAT HIS BACK WAS HURTING AND HE WAS ADVISED TO 

SEE THE COMPANY DOCTOR• CLAIMANT DID NOT GO TO WORK AND, ON FEBRU

ARY 8 1 WAS SEEN BY DR• BASSINGER WHO ADVISED CLAIMANT NOT TO GO TO 

WORK BUT TO REST AT HOME AND COME BACK FOR FURTHER CHECKUP 0 THERE

AFTER, CLAIMANT HAD PERIODIC MEDICAL TREATMENT, LOST SOME TIME FROM 

-2 72 -

R QU ST D A H ARING. AT TH H ARING CLAIMANT ALL G D SH ALSO HAD
L FT SHOULD R PAIN. ACCORDING TO CLAIMANT'S T STIMONY, TH PAIN IN
TH L FT SHOULD R B GAN AFT R SH WAS  MPLOY D AT ATIY H's. SH 
STAT S SH TOLD DR. W LLS BOTH (UND RSCOR D) SHOULD RS HURT. HIS
QU STIONS C NT R D ON H R RIGHT SHOULD R B CAUS SH WAS RIGHT-
HAND D. TH R CORD INDICAT S TH CARRI R R C IV D A M DICAL R PORT
FROM DR. W LLS R F RRING PROBL MS TO TH CLAIMANT'S SHOULD RS
(UND RSCOR D) -(PLURAL), AND IN ANOTH R INSTANC DR. W LLS R F RR D
TO L FT (UND RSCOR D) SHOULD R PAIN. TH CARRI R TOOK NO ST PS TO
INQUIR FURTH R ABOUT TH R F R NC TO TH L FT SHOULD R, NOR WAS A
D NIAL MAD .

There is  o i dicatio that claima t was  ot credible, a d com

b ned WITH H R LACK OF UND RSTANDING TH  NGLISH LANGUAG AND SOM 
POOR CLAIMS HANDLING BY TH CARRI R, TH R F R  FOUND THAT CLAIMANT
WAS  NTITL D TO COMP NSATION FOR L FT SHOULD R DISABILITY, AS W LL
AS FOR RIGHT SHOULD R DISABILITY.

The BOARD, ON D NOVO R VI W, AFFIRMS TH ORD R OF TH R F R  .

ORDER
The order of the referee dated Ja uary 2 8, 1976, is affirmed.

Claima t’s cou sel is awarded as a reaso able attor ey’s fee

FOR HIS S RVIC S IN CONN CTION WITH BOARD R VI W TH SUM OF 2 5 0 . 0 0
DOLLARS, PAYABL BY TH  MPLOY R.

WCB CA E NO. 75-711 JUNE 30, 1976

PAUL R. PRITCHARD, CLAIMANT
ROBERT GARDNER, CLAIMANT S ATTY,
MICHAEL HOFFMAN, DEFENSE ATTY,
REQUEST FOR REVIEW BY EMPLOYER

The employer seeks board review of the referee’s order which
D NI D CLAIMANT S CLAIM FOR AN INJURY SUSTAIN D ON F BRUARY 6 , 1 974
DIR CT D TH  MPLOY R TO PAY CLAIMANT T MPORARY TOTAL DISABILITY
COMP NSATION B TW  N F BRUARY 7 AND F BRUARY 1 4 , 1 9 74 , INCLUSIV ,
AND, ADDITIONALLY, A P NALTY IN TH AMOUNT OF 2 5 P R C NT OF THIS
T MPORARY TOTAL DISABILITY COMP NSATION, AND TO PAY CLAIMANT S AT
TORN Y AN ATTORN Y F  OF 2 5 0 DOLLARS. TH R F R  D NI D CLAIMANT S
CLAIM ON ALL OTH R ISSU S B FOR HIM AT TH H ARING.

Prior to Ja uary, 1 974 claima t had had occasio al episodes of

LOW BACK PAIN DU TO A PR - XISTING CHRONIC LOW BACK SPRAIN. ON JANU
ARY 26 , 1 9 74 CLAIMANT STRAIN D HIS LOW BACK WHIL CARRYING A ROLL OF
CARP TING, H DID NOT S  K M DICAL TR ATM NT NOR MISS ANY TIM FROM
WORK.

On F BRUARY 2 , 1 9 74 CLAIMANT AGAIN STRAIN D HIS BACK AND AGAIN
H DID NOT S  K M DICAL TR ATM NT NOR MISS ANY TIM FROM WORK. TH 
FOLLOWING W DN SDAY, F BRUARY 6, WAS CLAIMANT S DAY OFF AND H WAS
HOM WH N H  XP RI NC D ANOTH R ONS T OF LOW BACK PAIN FOLLOWING
A TWISTING MOV M NT WHIL H WAS CARRYING A BOX OF KINDLING WOOD
WHICH W IGH D APPROXIMAT LY 2 0 POUNDS. THIS TIM CLAIMANT ADVIS D
TH ASSISTANT MANAG R THAT HIS BACK WAS HURTING AND H WAS ADVIS D TO
S  TH COMPANY DOCTOR. CLAIMANT DID NOT GO TO WORK AND, ON F BRU
ARY 8, WAS S  N BY DR. BASSING R WHO ADVIS D CLAIMANT NOT TO GO TO
WORK BUT TO R ST AT HOM AND COM BACK FOR FURTH R CH CKUP. TH R 
AFT R, CLAIMANT HAD P RIODIC M DICAL TR ATM NT, LOST SOM TIM FROM
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AND RETURNED TO WORK ON FEBRUARY 15, 1974 ALTHOUGH HE WAS STILL 

EXPERIENCING SOME PAIN. 

0N OR ABOUT FEBRUARY 21, 1974 CLAIMANT FILED A WRITTEN WORKMAN"S 
NOTICE OF INJURY WITH HIS EMPLOYER AND IN APRIL OR MAY, 1974 CLAIMANT 
WAS ADVISED THAT THE COMPANY WOULD ACCEPT THE· INCIDENTS OF JANUARY 2 6 

AND FEBRUARY 2, 1974 AS COMPENSABLE INJURIES BUT WOULD NOT ACCEPT THE 
INCIDENT OF FEBRUARY 6. 1 1974 0 

CLAIMANT CONTINUED TO RECEIVE MEDICAL TREATMENT AND WAS BEING 
BILLED FOR OVERDUE PAYMENTS - HE ATTEMPTED TO CONTACT THE EMPLOYER 

BUT RECEIVED NO SATISFACTION• ON FEBRUARY 18 1 19 7 5 CLAIMANT REQUESTED 
A HEARING, AFTER THE REQUEST WAS FILED THE EMPLOYER ISSUED A WRITTEN 
DENIAL AND ALSO FILED A FORM 802 REPORT• CLAIMANT DID NOTHING AFTER 
THE ISSUANCE OF THE WRITTEN DENIAL. THE MEDICAL BILLS WERE ULTIMATELY 
PAID BY THE EMPLOYER, ALTHOUGH THE EVIDENCE DOES NOT INDICATE WHEN. 

THE REFEREE FOUND- THAT THIS CASE· HAD BEEN MADE UNNECESSARILY 
COMPLICATED BECAUSE THE EMPLOYER HAD ACCEPTED AS COMPENSABLE THE 
INCIDENTS OF JANUARY 26 AND FEBRUARY 2 0 1974 0 ALTHOUGH THE TWO INCI
DENTS AROSE OUT OF AND IN THE COURSE OF CLAIMANT'S EMPLOYMENT AND 

RESULTED IN SOME BODILY INJURY, NEVERTHELESS 1 NEITHER MET T.HE STATU
TORY REQUIREMENTS OF THE OREGON WORKMEN" S. COMPENSATION LAW BECAUSE, 
IN EACH SITUATION, THE INJURIES DID NOT REQUIRE MEDICAL TREATMENT NOR 

CAUSE CLAIMANT ANY DISABI.LITV - IT WAS NOT UNTIL AFTER THE INCIDENT 
AT HOME ON FEBRUARY 6 1 1974 THAT CLAIMANT SOUGHT MEDICAL ATTENTION 
AND CEASED WORKING 0 

THE REFEREE CONCLUDED THAT EVEN CONSIDERING THE TWO INCIDENTS 
. AS • COMPENSABLE INJURIES" ON THE BASIS THAT THEY HAD BEEN ACCEPTED 

BY THE EM PLOVER, THE EVIDENCE FAILED TO ESTABLISH ANY CAUSAL RELATION

SHIP BETWEEN THOSE INCIDENTS AND THE MEDICAL TREATMENT SUBSEQUENTLY 
GIVEN OR CLAIMANT'S SUBSEQUENT ABSENCE FROM WORK. THEREFORE• 
CLAIMANT'S ENTITLEMENT TO ADDITIONAL COMPENSATION IN THE NATURE OF 

PENALTIES UNC·ER ORS 6 5 6 • 2 6 2 ( 8) FOR· UNREASONABLE DELAY , IN ACCEPTING 
HIS CLAIMS FOR THE COMPENSABLE INJURIES OF JANUARY 26 AND FEBRUARY 
2 0 1974 HIS RIGHT TO A PENALTY.UNDER THE SAME PROVISION FOR 

UNREASONABLE DELAY FOR ACCEPTANCE OR DENIAL OF HIS CLAIM FOR A COM
PENSABLE INJURY OF FEBRUARY 6, 1974 AND FOR UNREASONABLE DELAY OR 
REFUSAL TO PAV ANY COMPENSATION PERTAINING TO SUCH A CLAIM - WHETHER 

THE EMPLOYER SHOULD PAY AN ATTORNEY FEE UNDER ORS 6 5 6 • 3 82 ( 1) FOR 
UNREASONABLE RESl;5TANCE TO PAV COMPENSATION CONCERNING A COMPENSABLE 
INJURY ARISING OUT OF THE INCIDENTS OF JANUARY 2 6 AND FEBRUARY 2 OR 

FEBRUARY 6 1 197 4 • AND HIS RIGHT TO AN ATTORNEY FEE PREVAILING IN A 
HEARING ON A DENIAL OF A CLAiM FOR COMPENSABLE INJURY OF .FEBRUARY 6, 
t 9 7 4 ALL ( UNDERSCORED) HINGE UPON A DECISION AS TO WHETHER THE FEBRU

ARY 6, 197 4 INJURY CONSTITUTED A I COMPENSABLE INJURY'• 

THE' REFEREE FOUND THAT THE·ONLY WAY THE FEBRUARY 6 INJURY COULD 
BE CONSTRUED AS A COMPENSABLE INJURY WAS THROUGH THE APPLICATION OF 
THE • BUT FOR" RULE WHICH WOULD ESTABLISH THE NECESSARY CAUSAL RELA
TIONSHIP TO HIS WORK EFFORT BY MEDICALLY ESTABLISHING THAT BUT FOR 
( UNDERSCORED) THE EARLIER STRAINS ON JANUARY .2 6 AND FEBRUARY 2 1 CLEARLY 

RELATED TO HIS EMPLOYMENT, THE INCIDENT AT HOME WHICH REQUIRED MEDI
CAL ATTENTION AND HIS ABSENCE FROM WORK, WOULD NOT HAVE HAPPENED. 

THE REFEREE CONCLUDED THAT THE MEDICAL EVIDENCE WAS NOT SUFFICIENT 

TO ESTABLISH SUCH CONNECTION - THEREFORE, NO COMPENSATION DUE FOR A 
'COMPENSABLE INJURY' HAS BEEN ESTABLISHED TO HAVE RESULTED FROM THE 

FEBRUARY 6 INCIDENT• 

THE LAW REQUIRES THE EMPLOYER TO GIVE WRITTEN NOTICE OF ACCEP
TANCE OR DENIAL WITHIN 60 DAYS AFTER IT HAS NOTICE OR KNOWLEDGE OF THE 
CLAIM UNDER THE PROVISIONS OF ORS 6 5 6 • 2 6 2 ( 6) AND FURTHER REQUIRES THAT 
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WORK, AND R TURN D TO WORK ON F BRUARY 1 5 , 1 9 74 ALTHOUGH H WAS STILL
 XP RI NCING SOM PAIN.

On OR ABOUT F BRUARY 2 1 , 1 9 7 4 C LA I MANT FIL D A WRITT N WORKMAN1 S

NOTIC OF INJURY WITH HIS  MPLOY R AND IN APRIL OR MAY, 1 9 74 CLAIMANT
WAS ADVIS D THAT TH COMPANY WOULD ACC PT TH INCID NTS OF JANUARY 2 6
AND F BRUARY 2 , 1 97 4 AS COMP NSABL INJURI S BUT WOULD NOT ACC PT TH 
INCID NT OF F BRUARY 6 , 1 974,

Claima t co ti ued to recei

BILL D FOR OV RDU PAYM NTS H 
BUT R C IV D NO SATISFACTION. ON
A H ARING, AFT R TH R QU ST WAS

V M DICAL TR ATM NT AND WAS B ING
ATT MPT D TO CONTACT TH  MPLOY R
F BRUARY 18, 1975 CLAIMANT R QU ST D
FIL D TH  MPLOY R ISSU D A WRITT N

D NIAL AND ALSO FIL D A FORM 802 R PORT. CLAIMANT DID NOTHING AFT R
TH ISSUANC OF TH WRITT N D NIAL. TH M DICAL BILLS W R ULTIMAT LY
PAID BY TH  MPLOY R, ALTHOUGH TH  VID NC DO S NOT INDICAT WH N.

TH R F R  FOUND THAT THIS CAS HAD B  N MAD UNN C SSARILY
COMPLICAT D B CAUS TH  MPLOY R HAD ACC PT D AS COMP NSABL TH 
INCID NTS OF JANUARY 26 AND F BRUARY 2 , 1 9 74 . ALTHOUGH TH TWO INCI
D NTS AROS OUT OF AND IN TH COURS OF CLAIMANT* S  MPLOYM NT AND
R SULT D IN SOM BODILY INJURY, N V RTH L SS, N ITH R M T TH STATU
TORY R QUIR M NTS OF TH OR GON WORKM N* S COMP NSATION LAW B CAUS ,
IN  ACH SITUATION, TH INJURI S DID NOT R QUIR M DICAL TR ATM NT NOR
CAUS CLAIMANT ANY DISABILITY IT WAS NOT UNTIL AFT R TH INCID NT
AT HOM ON F BRUARY 6 , 1 97 4 THAT CLAIMANT SOUGHT M DICAL ATT NTION
AND C AS D WORKING.

The referee co cluded that eve co sideri g the two i cide ts
as 'compe sable i juries* o the basis that they had bee accepted

BY TH  MPLOY R, TH  VID NC FAIL D TO  STABLISH ANY CAUSAL R LATION
SHIP B TW  N THOS INCID NTS AND TH M DICAL TR ATM NT SUBS QU NTLY
GIV N OR CLAIMANT'S SUBS QU NT ABS NC FROM WORK. TH R FOR ,
claima t's e titleme t to additio al compe satio i the  ature of
P NALTI S UND R ORS 656.262(8) FOR UNR ASONABL D LAY  n ACC PTING
HIS CLAIMS FOR TH COMP NSABL INJURI S OF JANUARY 26 AND F BRUARY
2 , 1 974 HIS RIGHT TO A P NALTY UND R TH SAM PROVISION FOR
UNR ASONABL D LAY FOR ACC PTANC OR D NIAL OF HIS CLAIM FOR A COM
P NSABL INJURY OF F BRUARY 6 , 1 974 AND FOR UNR ASONABL D LAY OR
R FUSAL TO PAY ANY COMP NSATION P RTAINING TO SUCH A CLAIM WH TH R
TH  MPLOY R SHOULD PAY AN ATTORN Y F  UND R ORS 656.382(1) FOR
UNR ASONABL R SISTANC TO PAY COMP NSATION CONC RNING A COMP NSABL 
INJURY ARISING OUT OF TH INCID NTS OF JANUARY 2 6 AND F BRUARY 2 OR
F BRUARY 6 , 1 9 74 , AND HIS RIGHT TO AN ATTORN Y F  PR VAILING IN A
H ARING ON A D NIAL OF A CLAIM FOR COMP NSABL INJURY OF F BRUARY 6,
1 9 74 ALL (UND RSCOR D) HING UPON A D CISION AS TO WH TH R TH F BRU
ARY 6 , 1 9 74 INJURY CONSTITUT D A 'COMP NSABL INJURY*.

The referee fou d that the o ly way the February 6 i jury could

B CONSTRU D AS A COMP NSABL INJURY WAS THROUGH TH APPLICATION OF
TH *BUT FOR* RUL WHICH WOULD  STABLISH TH N C SSARY CAUSAL R LA
TIONSHIP TO HIS WORK  FFORT BY M DICALLY  STABLISHING THAT BUT FOR
(UND RSCOR D) TH  ARLI R STRAINS ON JANUARY 2 6 AND F BRUARY 2, CL ARLY
R LAT D TO HIS  MPLOYM NT, TH INCID NT AT HOM WHICH R QUIR D M DI
CAL ATT NTION AND HIS ABS NC FROM WORK, WOULD NOT HAV HAPP N D.
TH R F R  CONCLUD D THAT TH M DICAL  VID NC WAS NOT SUFFICI NT
TO  STABLISH SUCH CONN CTION TH R FOR , NO COMP NSATION DU FOR A
'COMP NSABL INJURY* HAS B  N  STABLISH D TO HAV R SULT D FROM TH 
F BRUARY 6 INCID NT.

The LAW R QUIR S TH  MPLOY R TO GIV WRITT N NOTIC OF ACC P
TANC OR D NIAL WITHIN 6 0 DAYS AFT R IT HAS NOTIC OR KNOWL DG OF TH 
CLAIM UND R TH PROVISIONS OF ORS 656.262(6) AND FURTH R R QUIR S THAT
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THE CLAIM IS NOT DENIED WITHIN THE 1 4 DAV PERIOD THE EMPLOYER PAV 

THE FIRST INSTALLMENT OF COMPENSATION NO LATER THAN THE 1 4 TH DAV AFTER 

NOTICE OR KNOWLEDGE OF THE CLAIM• 

CLAIMANT GAVE THE EMPLOYER WRITTEN NOTICE OF HIS INJURY AND 

CLAIM ON FEBRUARY 2 1, 1 974 BUT WRITTEN NOTICE OF DENIAL WAS NOT GIVEN 

UNTIL MARCH, 197 5 AND NO INSTALLMENT OF ANY COMPENSATION FOR TEMPO

RARY TOTAL DISABILITY WAS EVER PAID. THE EMPLOYER CONTENDS THAT 

CLAIMANT NEVER MADE A CLAIM FOR AN INJURY OF FEBRUARY 6, 197 4 • THE 

REFEREE FOUND, AFTER STUDYING THE LENGTHY DESCRIPTION OF EVENTS IN 

THE IR CHRONOLOGY SET FORTH IN THE ATTACHMENT TO THE FORM 8 0 I , THAT 

SUCH CONTENTION COULD NOT BE UPHELD. IT WAS OBVIOUS THAT CLAIMANT 

WAS MAKING A CLAIM FOR COMPENSATION DUE TO A COMBINATION OF INJURIES 

FROM ALL THREE INCIDENTS DESCRIBED IN THE ATTACHMENT, AND 1 FURTHER

MORE, THERE WAS NO RELATIONSHIP· TO THE EVENTS OF JANUARY 2 6 AND FEBRU

ARY 2, SHOWN FOR THE MEDICAL TREATMENT THAN FOR THE ABSENCE FROM 

WORK, YET THE EMPLOYER ULTIMATELY PAID FOR THE MEDICAL SERVICES EVEN 

AFTER IT HAD DENIED RESPONSIBILITY FOR THE FEBRUARY 6 INJURY. 

THE REFEREE CONCLUDED THAT CLAIMANT HAD GIVEN NOTICE OF A CLAIM 

FOR COMPENSATION FROM INJURIES WHICH INCLUDED FEBRUARY 6 INCIDENT AND 

THAT SINCE THE EMPLOYER HAD NOT DENIED RESPONSIBILITY FOR AN INJURY 

OCCURRING ON THAT DAY OR ANY OTHER DAY DESCRIBED IN THE ATTACHMENT 

TO FORM 801 IT WAS REQUIRED BY LAW TO PAY CLAIMANT THE FIRST INSTALL

MENT OF TEMPORARY TOTAL DISABILITY COMPENSATION WITHIN 1 4 DAYS AFTER 

FEBRUARY 2 1 , 197 4 AND CONTINUED TO MAKE INSTALLMENT PAYMENTS UNTIL 

IT DENIED THE CLAIM IN MARCH, 1975• HOWEVER, THE ONLY EVIDENCE OF 

TIME LOSS SUSTAINED BY CLAIMANT DURING THAT ENTIRE PERIOD IS BETWEEN 

FEBRUARY 7 AND FEBRUARY 14 INCLUSIVE, AND THE FIRST THREE DAYS OF TIME 

LOSS ARE NOT COMPENSABLE UNLESS CLAIMANT 15 HOSPITALIZED - THIS DID 

NOT HAPPEN• 

THE REFEREE CONCLUDED THAT CLAIMANT WAS ENTITLED TO FIVE DAYS 

COMPENSATION AND DIRECTED THE EMPLOYER TO PAV IT. 

HE FURTHER CONCLUDED THAT THE MANNER IN WHICH THE EMPLOYER 

HANDLED THE PROCESS I NG OF THIS CLAIM CLEARLY CONSTITUTED UNREASONABLE 

CONDUCT - THE EMPLOYER UNREASONABLY DELAYED THE PAYMENT OF COMPEN

SATION AND UNREASONABLY DELAYED THE ACCEPTANCE OR DENIAL OF THE CLAIM. 

THEREFORE, THE REFEREE ASSESSED THE EMPLOYER A PENALTY IN THE AMOUNT 

OF 2 5 PER CENT OF THE FIVE DAYS OF TEMPORARY TOTAL DISABILITY COMPEN

SATION AWARDED CLAIMANT AND ALLOWED AN ATTORNEY FEE OF 2 5 0 DOLLARS 

BASED ON THE EMPLOYER'S UNREASONABLE RESISTANCE TO PAYMENT OF COM

PENSATION DUE CLAIMANT• 

W1TH REGARD TO ASSESSMENT OF A PENALTY FOR THE PERIOD OF TIME 

( NOT ACTUALLY KNOWN HOW LONG) BEFORE THE MEDICAL BILLS WERE PAID, 

THE REFEREE, RELYING ON THE COURT'S OPINION IN NEWMAN Ve MURPHY PACI

FIC CORP• ( UNDERSCORED) , 7 5 0 OR ADV SH 6 7 - OR APP -, HELD THAT UNDER 

THE PRESENT SITUATION PENALTIES WOULD NOT LIE BECAUSE NO ULTIMATE 

PREJUDICE WAS SUFFERED BY CLAIMANT. 

THE REFEREE FOUND THAT CLAIMANT HAD FAI.LED TO PREVAIL ON HIS 

DENIED CLAIM AND, THEREFORE, WAS NOT ENTITLED TO AN ATTORNEY FEE ON 

THAT BASI s. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE EXCELLENT 

ORDER OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED OCTOBER 10, 1975 1 IS AFFIRMED. 
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IF THE CLAIM IS NOT DENIED WITHIN THE 14 DAY PERIOD THE EMPLOYER PAY
THE FIRST INSTALLMENT OF COMPENSATION NO LATER THAN THE 1 4 TH DAY AFTER
NOTICE OR KNOWLEDGE OF THE CLAIM.

Claima t gave the employer writte  otice of his i jury a d

CLAIM ON F BRUARY 2 1 , 1 974 BUT WRITT N NOTIC OF D NIAL WAS NOT GIV N
UNTIL MARCH, 1 9 7 5 AND NO INSTALLM NT OF ANY COMP NSATION FOR T MPO
RARY TOTAL DISABILITY WAS  V R PAID. TH  MPLOY R CONT NDS THAT
CLAIMANT N V R MAD A CLAIM FOR AN INJURY OF F BRUARY 6 , 1 97 4 . TH 
R F R  FOUND, AFT R STUDYING TH L NGTHY D SCRIPTION OF  V NTS IN
TH IR CHRONOLOGY S T FORTH IN TH ATTACHM NT TO TH FORM 801 , THAT
SUCH CONT NTION COULD NOT B UPH LD. IT WAS OBVIOUS THAT CLAIMANT
WAS MAKING A CLAIM FOR COMP NSATION DU TO A COMBINATION OF INJURI S
FROM ALL THR  INCID NTS D SCRIB D IN TH ATTACHM NT, AND, FURTH R
MOR , TH R WAS NO R LATIONSHIP TO TH  V NTS OF JANUARY 26 AND F BRU
ARY 2 , SHOWN FOR TH M DICAL TR ATM NT THAN FOR TH ABS NC FROM
WORK, Y T TH  MPLOY R ULTIMAT LY PAID FOR TH M DICAL S RVIC S  V N
AFT R IT HAD D NI D R SPONSIBILITY FOR TH F BRUARY 6 INJURY.

The referee co cluded that claima t had give  otice of a claim

FOR COMP NSATION FROM INJURI S WHICH INCLUD D F BRUARY 6 INCID NT AND
THAT SINC TH  MPLOY R HAD NOT D NI D R SPONSIBILITY FOR AN INJURY
OCCURRING ON THAT DAY OR ANY OTH R DAY D SCRIB D IN TH ATTACHM NT
TO FORM 801 IT WAS R QUIR D BY LAW TO PAY CLAIMANT TH FIRST INSTALL
M NT OF T MPORARY TOTAL DISABILITY COMP NSATION WITHIN 14 DAYS AFT R
F BRUARY 2 1 , 1 9 74 AND CONTINU D TO MAK INSTALLM NT PAYM NTS UNTIL
IT D NI D TH CLAIM IN MARCH, 1 9 7 5 . HOW V R, TH ONLY  VID NC OF
TIM LOSS SUSTAIN D BY CLAIMANT DURING THAT  NTIR P RIOD IS B TW  N
F BRUARY 7 AND F BRUARY 14 INCLUSIV , AND TH FIRST THR  DAYS OF TIM 
LOSS AR NOT COMP NSABL UNL SS CLAIMANT IS HOSPITALIZ D THIS DID
NOT HAPP N.

The referee co cluded that claima t was e titled to five days

COMP NSATION AND DIR CT D TH  MPLOY R TO PAY IT.

He FURTH R CONCLUD D THAT TH MANN R IN WHICH TH  MPLOY R
HANDL D TH PROC SSING OF THIS CLAIM CL ARLY CONSTITUT D UNR ASONABL 
CONDUCT TH  MPLOY R UNR ASONABLY D LAY D TH PAYM NT OF COMP N
SATION AND UNR ASONABLY D LAY D TH ACC PTANC OR D NIAL OF TH CLAIM.
TH R FOR , TH R F R  ASS SS D TH  MPLOY R A P NALTY IN TH AMOUNT
OF 25 P R C NT OF TH FIV DAYS OF T MPORARY TOTAL DISABILITY COMP N
SATION AWARD D CLAIMANT AND ALLOW D AN ATTORN Y F  OF 2 5 0 DOLLARS
BAS D ON TH  MPLOY R1 S UNR ASONABL R SISTANC TO PAYM NT OF COM
P NSATION DU CLAIMANT.

With reg rd to  ssessment of  pen lty for the period of time
(NOT ACTUALLY KNOWN HOW LONG) B FOR TH M DICAL BILLS W R PAID,
TH R F R  , R LYING ON TH COURT1 S OPINION IN N WMAN V. MURPHY PACI
FIC CORP. (UND RSCOR D) , 7 5 0 OR ADV SH 6 7 OR APP -, H LD THAT UND R
TH PR S NT SITUATION P NALTI S WOULD NOT LI B CAUS NO ULTIMAT 
PR JUDIC WAS SUFF R D BY CLAIMANT.

The R F R  FOUND THAT CLAIMANT HAD FAIL D TO PR VAIL ON HIS
D NI D CLAIM AND, TH R FOR , WAS NOT  NTITL D TO AN ATTORN Y F  ON
THAT BASIS.

The bo rd, on de novo review,  ffirms  nd  dopts the excellent
ORD R OF TH R F R  .

ORDER
The order of the referee, d ted October io, 197 , is  ffirmed.
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COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY FEE, 
THE SUM OF 3 5 0 DOLLARS PAYABLE BY THE EMPLOYER, FOR SERVICES IN CON
NECTION WITH BOARD REVIEW• 

WCB CASE NO. 75-3073 

JOHN PHILLIPS, CLAIMANT 
JERRY G, KLEEN, CLAIMANT" S ATTY, 
KEITH SKELTON, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

CLAIMANT REQUESTS BOARD REVIEW ON THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER DATED JULY 14 1 1975 AWARDING CLAIM
ANT 6 4 DEGREES FOR 2 0 PE'R CENT UNSCHEDULED NECK AND LEFT SHOULDER , 

DISABILITY, AND AN AWARD OF 9 • 6 DEGREES FOR 5 PER CENT LOSS OF THE 
LEFT ARM, 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 8 1 1972 
WHEN HE SLIPPED WHILE DESCENDING A LADDER, SUSTAINING A BRUISED RIGHT 
SHOULDER AND FRACTURED RIBS, 

ON SEPTEMBER 19 1 1972 CLAIMANT SAW DR, PHIL PORTER WHO REFERRED 
CLAIMANT TO DR, JOHN WHITE, A NEUROSURGEON, ON AUGUST 22 1 1973 0 CLAIM
ANT WAS COMPLAINING OF FREQUENT HEADACHES, NUMBNESS IN HIS FINGERS OF 
THE LEFT HAND AND A STIFF NECK, DUE TO THE DURATION OF CLAIMANT'S 
SYMPTOMS, DRe WHITE PUT CLAIMANT ON CERVICAL TRACTION AT HOME 1 RATHER 
THAN' OTHER CONSERVATIVE TREATMENT, 

LATER A HERNIATED DISC AT C7-8 ON THE LEFT WAS DISCOVERED AND 
AN ANTERIOR DISECTOMY AND FUSION WAS PERFORMED ON SEPTEMBER 7 1 1973 • 
IN DECEMBER, 197 3 1 DR, WHITE RECOMMENDED THAT CLAIMANT RETURN TO 
WORK WITH HEAVY LIFTING RESTRICTIONS - NO FURTHER SURGERY WAS INDI
CATED, 

ON APRIL 17 1 197 4, DR, ANDERSON 1 AN ORTHOPEDIC SURGEON 1 FOUND 
NEUROLOGICAL AND CIRCULATORY DEFICIENCIES IN THE LEFT ARM WHICH RE
QUIRED FURTHER CHECKING, CLAIMANT CONTINUED TO HAVE DISABILITY, 
ESPECIAL.LY LOSS OF FUNCTION OF HIS LE FT ARM, 

(N MARCH, 197 5 1 BECAUSE OF CLAIMANT'S CONTINUED PAIN SYMPTOMS, 
CLAIMANT WAS TOLD TO DO NO LIFTING AT WORK, CLAIMANT HAD WORKED 
CONTINUALLY FROM NOVEMBER, 197 4 THROUGH MARCH, 197 5 • 

CLAIMANT, AT THE TIME OF HIS INDUSTRIAL INjURY, WAS A SANITATION 
SUPERVISOR, A JOB HE COULON' T HANDLE AFTER HIS INDUSTRIAL INJURY, THE 
EMPLOYER GAVE CLAIMANT A LIGHTER TYPE JOB 1 1, E, 1 A LIFT TRUCK OPERATOR -
CLAIMANT CAN HANDLE THIS JOB, 

THE REFEREE CONCLUDED THAT CLAIMANT HAD BEEN ADEQUATELY COM
PENSATED FOR HIS- LOSS OF WAGE EARNING CAPAC ITV BY THE AWARD OF 6 4 
DEGREES, THE REFEREE ALSO CONCLUDED THAT CLAIMANT'S SCHEDULED AWARD 
ADEQUATELY COMPENSATED HIM FOR THE LOSS OF FUNCTION OF HIS LEFT ARM, 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH. THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE'S COMPREHENSIVE ORDER, 

ORDER 

THE ORDER OF THE REFEREE DATED NOVEMBER_25 1 1975 IS AFFIRMED, 

-2 7 5-

Claima t's cou sel is awarded, as a reaso able attor ey fee,
TH SUM OF 3 5 0 DOLLARS PAYABL BY TH  MPLOY R, FOR S RVIC S IN CON
N CTION WITH BOARD R VI W,

WCB CA E NO. 75-3073 JUNE 30, 1976

JOHN PHILLIP , CLAIMANT
JERRY G. KLEEN, CLAIMANT'S ATTY.
KEITH SKELTON, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review o the referee’s order which

AFFIRM D TH D T RMINATION ORD R DAT D JULY 1 4 , 1 97 5 AWARDING CLAIM
ANT 6 4 D GR  S FOR 2 0 P R C NT UNSCH DUL D N CK AND L FT SHOULD R
DISABILITY, AND AN AWARD OF 9,6 D GR  S FOR 5 P R C NT LOSS OF TH 
L FT ARM,

Claima t suffered a compe sable i jury o September 8 , 1972
WH N H SLIPP D WHIL D SC NDING A LADD R, SUSTAINING A BRUIS D RIGHT
SHOULD R AND FRACTUR D RIBS.

On S PT MB R 1 9 , 1 9 72 CLAIMANT SAW DR. PHIL PORT R WHO R F RR D

CLAIMANT TO DR. JOHN WHIT , A N UROSURG ON, ON AUGUST 2 2 , 1 9 73 . CLAIM
ANT WAS COMPLAINING OF FR QU NT H ADACH S, NUMBN SS IN HIS FING RS OF
TH L FT HAND AND A STIFF N CK. DU TO TH DURATION OF CLAIMANT'S
SYMPTOMS, DR. WHIT PUT CLAIMANT ON C RVICAL TRACTION AT HOM , RATH R
THAN OTH R CONS RVATIV TR ATM NT.

Later a her iated disc at C7 8 o the left was discovered a d

AN ANT RIOR DIS CTOMY AND FUSION WAS P RFORM D ON S PT MB R 7 , 1 97 3 .
IN D C MB R, 1 9 73 , DR, WHIT R COMM ND D THAT CLAIMANT R TURN TO
WORK WITH H AVY LIFTING R STRICTIONS NO FURTH R SURG RY WAS INDI
CAT D.

On APRIL 1 7 , 1 9 74 , DR. AND RSON, AN ORTHOP DIC SURG ON, FOUND
N UROLOGICAL AND CIRCULATORY D FICI NCI S IN TH L FT ARM WHICH R 
QUIR D FURTH R CH CKING. CLAIMANT CONTINU D TO HAV DISABILITY,
 SP CIALLY LOSS OF FUNCTION OF HIS L FT ARM.

In MARCH, 1 9 7 5 , B CAUS OF CLAIMANT'S CONTINU D PAIN SYMPTOMS,
CLAIMANT WAS TOLD TO DO NO LIFTING AT WORK. CLAIMANT HAD WORK D
CONTINUALLY FROM NOV MB R, 1 97 4 THROUGH MARCH, 1 975 .

Claima t, at the time of his i dustrial i jury, was a sa itatio 
SUP RVISOR, A JOB H COULDN T HANDL AFT R HIS INDUSTRIAL INJURY. TH 
 MPLOY R GAV CLAIMANT A LIGHT R TYP JOB, I. ., A LIFT TRUCK OP RATOR-
CLAIMANT CAN HANDL THIS JOB.

The referee co cluded that claima t had bee adequately com

pensated FOR HIS LOSS OF WAG  ARNING CAPACITY BY TH AWARD OF 64
D GR  S. TH R F R  ALSO CONCLUD D THAT CLAIMANT'S SCH DUL D AWARD
AD QUAT LY COMP NSAT D HIM FOR TH LOSS OF FUNCTION OF HIS L FT ARM.

The board, o de  ovo review, co curs with the fi di gs a d

CONCLUSIONS OF TH R F R  'S COMPR H NSIV ORD R.

ORDER
The order of the referee d ted November 2 , 197 is  ffirmed.
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CASE NO. 74-4372 

MICHAEL HARTMAN, CLAIMANT 
MERWIN LOGAN, CLAIMANT'S ATTYe 
DEPT•. OF JUSTICE I DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT AN ADDITIONAL 1 3 • 5 DEGREES FOR 1 0 PER CENT LOSS OF 
THE RIGHT FOOT, MAKING A TOTAL OF 33.75 DEGREES FOR 25 PER CENT LOSS 
OF THE RIGHT FOOT. 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON APRIL 5 1 1973 RE
SULTING IN A COMMINUTED FRACTURE OF HIS RIGHT ANKLE WHEN A STEEL 

BEAM FELL ON IT• HIS INITIAL TREATMENT CONSISTED OF INSERTING A METAL. 
BONE SCREW TO REDUCE THE FRACTURE• HOWEVER, THE SCREW BROKE AND ON 
OCTOBER 1 1, 1973 A BONE GRAFT WAS PERFORMED TO UNITE THE FRACTURE• 

IN MAY, 1974 DR 0 DAVIS, CLAIMANT'S TREATING PHYSICIAN, FOUND 
CLAIMANT TO BE MEDICALLY STATIONARY BUT THAT CLAIMANT HAD RESIDUAL 
SYNOVITIS PRESENT. ON JUNE 14 1 I 9 7 4 A DETERMINATION ORDER GRANTED 
CLAIMANT 2 0 • 2 5 DEGREES FOR 1 5 PER· CENT LOSS OF THE RIGHT FOOT 0 

JN MARCH, 19·75 DR 0 DAVIS RECOMMENDED CLAIMANT'S CLAIM BE RE
OPENED DUE TO CLAIMANT'S PERSISTANT CONTINUING PROBLEMS 0 THE CLAIM 
WAS AGAIN CLOSED IN AUGUST, 1975 - DURING THIS ENTIRE PERIOD CLAIMANT 
CONTINUED TO WORK 0 DR 0 DAVIS BELIEVED THAT.CLAIMANT'S CONDITION OF 
SYNOVITIS AND HIS LOSS OF FUNCTION IN THE ANKLE WAS A PERMANENT CON
DITION AND AGGRAVATION COULD BE EXPECTED ANY TIME CLAIMANT PUT UNDUE 

STRESS ON HIS ANKLE. 

THE REFEREE CONCLUDED THAT CLAIMANT HAD SUFFERED A GREATER LOSS 
OF FUNCTION THAN INDICATED BY THE DETERMINATION ORDER EVEN THOUGH 
CLAIMANT WAS ABLE TO CONTINUE IN HIS JOB 0 BECAUSE OF THE PERMANENT 
SYNOVITIS CONDITION HE AWARDED CLAIMANT AN ADDITIONAL 1 3 • 5 DEGREES 0 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND CON

CLUSIONS OF THE REFEREE• 

ORDER 

THE REFEREE'S ORDER OF NOVEMBER 13 1 1975 1 AS AMENDED ON NOVEM
BER 2 6 1 I 9 7 5 1 IS AFFIRMED AND ADOPTED 0 

WCB. CASE NO. 75-3653 

THEODORA BICEK, CLAIMANT 
Me MAURICE ORONA, CLAIMANT'S ATTY• 
DE PT• OF JUSTICE, DEFENSE ATTYe 
REQUEST FOR REVIEW BY CLAIMANT 

JUNE 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE' s ORDER WHICH 
GRANTED CLAIMANT AN ADDITIONAL 2 0 PER CENT UNSCHEDULED LOW BACK DIS
ABILITY, MAKING A TOTAL AWARD TO CLAIMANT OF 6 0 PER CENT UNSCHEDULED 
PERMANENT PARTIAL DISABILITY OR I 9 2 DEGREE Se CLAIMANT CONTENDS SHE 
is PERMANENTLY AND TOTALLY DISABLED• 
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WCB CA E NO. 74-4372 JUNE 30, 1976

MICHAEL HARTMAN, CLAIMANT
M RW1N LOGAN, CLAIMANT'S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee's order which

GRANTED CLAIMANT AN ADDITIONAL 13. DEGREES FOR 10 PER CENT LOSS OF
THE RIGHT FOOT, MAKING A TOTAL OF 3 3.7  DEGREES FOR 2 PER CENT LOSS
OF THE RIGHT FOOT.

Cl im nt suffered  compens ble injury on  pril  , 1973 re
sulting IN A COMMINUTED FRACTURE OF HIS RIGHT ANKLE WHEN A STEEL
BEAM FELL ON IT. HIS INITIAL TREATMENT CONSISTED OF INSERTING A METAL
BONE SCREW TO REDUCE THE FRACTURE. HOWEVER, THE SCREW BROKE AND ON
OCTOBER 1 1 , 1 9 7 3 A BONE GRAFT WAS PERFORMED TO UNITE THE FRACTURE.

In MAY, 1 9 74 DR. DAVIS, CLAIMANT'S TREATING PHYSICIAN, FOUND
CLAIMANT TO BE MEDICALLY STATIONARY BUT THAT CLAIMANT HAD RESIDUAL
SYNOVITIS PRESENT. ON JUNE 1 4 , 1 9 74 A DETERMINATION ORDER GRANTED
CLAIMANT 2 0.2  DEGREES FOR 1 PER CENT LOSS OF THE RIGHT FOOT.

In MARCH, 197 DR, DAVIS RECOMMENDED CLAIMANT'S CLAIM BE RE
OPENED DUE TO CLAIMANT'S PERSISTANT CONTINUING PROBLEMS. THE CLAIM
WAS AGAIN CLOSED IN AUGUST, 1 9 7  DURING THIS ENTIRE PERIOD CLAIMANT
CONTINUED TO WORK. DR. DAVIS BELIEVED THAT CLAIMANT' S CONDITION OF
SYNOVITIS AND HIS LOSS OF FUNCTION IN THE ANKLE WAS A PERMANENT CON
DITION AND AGGRAVATION COULD BE EXPECTED ANY TIME CLAIMANT PUT UNDUE
STRESS ON HIS ANKLE.

The REFEREE CONCLUDED THAT CLAIMANT HAD SUFFERED A GREATER LOSS
OF FUNCTION THAN INDICATED BY THE DETERMINATION ORDER EVEN THOUGH
CLAIMANT WAS ABLE TO CONTINUE IN HIS JOB. BECAUSE OF THE PERMANENT
SYNOVITIS CONDITION HE AWARDED CLAIMANT AN ADDITIONAL 13. DEGREES.

The board, o de  ovo review, co curs with the fi di gs a d CON
CLUSIONS OF TH R F R  .

ORDER
The referee s order of November 13, 197 ,  s  mended on Novem

ber 26 , 1 9 7  , IS AFFIRMED AND ADOPTED.

WCB CA E NO. 75-3653 JUNE 30, 1976

THEODORA BICEK, CLAIMANT
M. MAURICE ORONA, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee's order which

GRANT D CLAIMANT AN ADDITIONAL 2 0 P R C NT UNSCH DUL D LOW BACK DIS
ABILITY, MAKING A TOTAL AWARD TO CLAIMANT OF 6 0 P R C NT UNSCH DUL D
P RMAN NT PARTIAL DISABILITY OR 192 D GR  S. CLAIMANT CONT NDS SH 
IS P RMAN NTLY AND TOTALLY DISABL D.
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SUFFERED A COMPENSABLE INJURY ON MAY 15 1 197 3 WHILE 
WORKING AS A MEAT PACKER• CLAIMANT WAS SEEN ON MAY 1 8 BY DR• GIROD 0 

HE DIAGNOSED LOW BACK STRAIN WITH SCIATICA AND REFERRED CLAIMANT TO 

DR• MELGARD 1 A NEUROSURGEON• WHO DIAGNOSED DEGENERATIVE SPINAL ARTH
RITIS, WHICH WAS AGGRAVATED BY THE INDUSTRIAL INJURY, 

DR, ROSENBAUM SAW CLAIMANT ON AUGUST 5 1 1974 AND AGAIN ON 
AUGUST 2 0 1 197 4 AND FOUND A POSSIBLE LS NERVE ROOT COMPRESSION• 

DR. VAN OSDEL AT THE DISABILITY PREVENTION DIVISON EXAMINED 
CLAIMANT ON NOVEMBER 4, 197_4 AND FOUND NO EVIDENCE OF NERVE ROOT 
COMPRESSION, BUT DIAGNOSED A LUMBAR STRAIN SUPERIMPOSED ON CLAIM

. ANT• S DEGENERATIVE ARTHRITIS CONDITION, ON NOVEMBER 2 2, 197 4 THE 
BACK EVALUATION CLINIC EXAMINED CLAIMANT AND CONCURRED WITH THESE 
FINDINGS, THEY CONSIDERED CLAIMANT 1 S LOSS OF FUNCTION OF HER BACK AS 
•MILD•• 

CLAIMANT HAS NOT A,:'TEMPTED TO RETURN TO ANY TYPE OF WORK 1 

ALLEGING "SHE CANNOT DO ANYTHING NOT EVEN HOUSEWORK• THE BACK EVALU
ATION CLINIC HAD FOUND CLAIMANT CAPABLE OF PERFORMING WORK NOT RE
QUIRING ANY HEAVY LIFTING, BENDING OR STOOPING, 

A DETERMINATION ORDER ISSUED ON MARCH 14 1 1975 AWARDED CLAIM
ANT t 2 8 DEGREES FOR 4 0 PER CENT L·ow BACK DISABILITY. 

THE FUND CONTENDS THAT CLAIMANT IS NOT MOTIVATED TO RETURN TO 
WORK - HOWEVER THE MEDICAL EVIDENCE DOES NOT SUPPORT THIS CONTEN
TION, IN FACT, ALL OF THE MEDICAL REPORTS INDICATE CLAIMANT• S COM
PLAINTS ARE LEGITIMATE AND THAT SHE DOES SUFFER CONSTANT PAIN AND 
D.ISCOMFORT DUE TO THE AGGRAVATION OF HER DEGENERATIVE ARTHRITIS 
CONDITION, 

THE REFEREE FOUND THAT CLAIMANT HAD LOST A_CONSIDERABLE AMOUNT 
OF HER WAGE EARNING CAPACITY• THE REFEREE RELIED HEAVILY ON DR• 
MELGARD• S OPINION THAT CLAIMANT• S DISABILITY WAS IN THE - MODERATE 
RANGE - HE FELT DR• MELGARD WAS IN.THE BEST POSITION TO EVALUATE THE 
DEGREE OF CLAIMANT 1 S DISABILITY AS HE WAS HER TREATING PHYSICIAN FOR 
OVER TWO YEARS, 

THE REFEREE, BASED UPON CLAIMANT 1 S LOSS OF WAGE EARNING CAPA
CITY, GRANTED CLAIMANT AN ADDITIONAL AWARD OF 6 0 DEGREES FOR 2 0 PER 
CENT UNSCHEDULED LOW BACK DISABILITY, 

THE BOARD, ON DE NOVO REVIEW, B~LIEVES THE GENEROUS AWARD MADE 
BY THE REFEREE AMPLY COMPENSATES CLAIMANT, WHO CERTAINLY DID NOT 
PROVE THAT SHE WAS PERMANENTLY AND TOTALLY DI SABLED, 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 27, 1976, IS AFFIRMED, 
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Claima t suffered a compe sable i jury o may is, 1973 while

WORKING AS A M AT PACK R. CLAIMANT WAS S  N ON MAY 18 BY DR. GIROD.
H DIAGNOS D LOW BACK STRAIN WITH SCIATICA AND R F RR D CLAIMANT TO
DR. M LGARD, A N UROSURG ON, WHO DIAGNOS D D G N RATIV SPINAL ARTH
RITIS, WHICH WAS AGGRAVAT D BY TH INDUSTRIAL INJURY.

Dr. ROS NBAUM SAW CLAIMANT ON AUGUST 5 , 1 9 74 AND AGAIN ON
AUGUST 2 0 , 1 974 AND FOUND A POSSIBL L5 N RV ROOT COMPR SSION.

Dr. VAN OSD L AT TH DISABILITY PR V NTION DIVISON  XAMIN D
CLAIMANT ON NOV MB R 4 , 1 974 AND FOUND NO  VID NC OF N RV ROOT
COMPR SSION, BUT DIAGNOS D A LUMBAR STRAIN SUP RIMPOS D ON CLAIM
ANT'S D G N RATIV ARTHRITIS CONDITION. ON NOV MB R 22 , 1 9 74 TH 
BACK  VALUATION CLINIC  XAMIN D CLAIMANT AND CONCURR D WITH TH S 
FINDINGS. TH Y CONSID R D CLAIMANT S LOSS OF FUNCTION OF H R BACK AS
MILD* .

Claima t has  ot attempted to retur to a y type of work,
ALL GING SH CANNOT DO ANYTHING NOT  V N HOUS WORK. TH BACK  VALU
ATION CLINIC HAD FOUND CLAIMANT CAPABL OF P RFORMING WORK NOT R 
QUIRING ANY H AVY LIFTING, B NDING OR STOOPING.

A D T RMINATION ORD R ISSU D ON MARCH 1 4 , 1 9 7 5 AWARD D CLAIM
ANT 128 D GR  S FOR 4 0 P R C NT LOW BACK DISABILITY.

The fu d co te ds that claima t is  ot motivated to retur to

WORK HOW V R TH M DICAL  VID NC DO S NOT SUPPORT THIS CONT N
TION, IN FACT, ALL OF TH M DICAL R PORTS INDICAT CLAIMANT S COM
PLAINTS AR L GITIMAT AND THAT SH DO S SUFF R CONSTANT PAIN AND
DISCOMFORT DU TO TH AGGRAVATION OF H R D G N RATIV ARTHRITIS
COND IT! ON.

The referee fou d that claima t had lost a co siderable amou t

OF H R WAG  ARNING CAPACITY. TH R F R  R LI D H AVILY ON DR.
M LGARD S OPINION THAT CLAIMANT S DISABILITY WAS IN TH MOD RAT 
RANG H F LT DR. M LGARD WAS IN TH B ST POSITION TO  VALUAT TH 
D GR  OF CLAIMANT S DISABILITY AS H WAS H R TR ATING PHYSICIAN FOR
OV R TWO Y ARS.

The referee, based upo claima t's loss of wage ear i g capa

c ty, GRANT D CLAIMANT AN ADDITIONAL AWARD OF 6 0 D GR  S FOR 2 0 P R
C NT UNSCH DUL D LOW BACK DISABILITY.

The board, o de  ovo review, believes the ge erous award made

BY TH R F R  AMPLY COMP NSAT S CLAIMANT, WHO C RTAINLY DID NOT
PROV THAT SH WAS P RMAN NTLY AND TOTALLY DISABL D.

ORDER
The order of the referee, dated Ja uary 27 , 1 97 6 , is affirmed.
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CASE NO. 
WCB CASE NO. 

75~4166 
75-5277 

CARL E. WILLIAMS, CLAIMANT 
JAMES D 0 CHURCH, CLAIMANT'S ATTY. 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

OWN MOTION ORDER 

JUNE 30, 1976 

CLAIMANT HAD SUFFERED A COMPENSABLE INJURY ON OCTOBER 1 9, 1972 

WHILE IN THE EMPLOY OF HENSON MASONRY, INC•, WHOSE INSURER WAS EM-

PLOYERS INSURANCE OF WAUSAU. ON JULY 6, 1975 • WHILE CLAIMANT WAS 

EMPLOYED BY J 0 T• THORPE AND SON, INC 0 , WHOSE INSURER WAS THE STATE 

ACCIDENT INSURANCE FUND, HE SUFFERED ANOTHER INJURY. CLAIMANT FILED 

CLAIMS AGAINST BOTH CARRIERS AND BOTH CARRIERS DENIED RESPONSIBILITY. 

ON DECEMBER 9 • 1 9 7 5 CLAIMANT RE QUESTED THAT THE MATTER BE CON

SOLIDATED FOR HEARING - THE PRIMARY ISSUE INVOLVED WAS WHETHER CLAIM

ANT HAD SUFFERED A NEW INJURY ON JULY 6, 197 5 OR HAD AGGRAVATED HIS 

1972 INJURY. 

CLAIM/>,NT REQUESTED THE BOARD ISSUE AN ORDER, PURSUANT TO ORS 

656 0 307 1 DESIGNATING A PAYING AGENT TO IMMEDIATELY COMMENCE PAYMENT 

OF BENEFITS TO CLAIMANT AS PROVIDED BY LAW AND TO CONTINUE PAYING 

SUCH BENEFITS UNTIL SUCH TIME AS THE RESPONSIBLE PARTY HAD BEEN DETER

MINED BY A HEARING 0RDER 0 ON JANUARY 28, 1976 THE BOARD ISSUED ITS 

ORDER DESIGNATING THE STATE ACCIDENT INSURANCE FUND AS THE PAYING AGENT 0 

ON APRIL 1, 1976, PURSUANT TO STIPULATION APPROVED BY REFEREE 

H 0 DON FINK, EMPLOYERS INSURANCE OF WAUSAU WITHDREW THEIR DENIAL AND 

ACCEPTED CLAIMANT'S CLAIM AS A COMPENSABLE NEW INJURY CLAIM OF OCTO

BER 23 1 1 972 AND AGREED TO PAY CLAIMANT ALL OF THE BENEFITS PROVIDED 

BY LAW AND TO PAY AN ATTORNEY FEE OF 7 5 0 DOLLARS - CLAIMANT WITHDREW 

HIS CLAIM AGAINST THE FUND BASED UPON AGGRAVATION OF THE 1 972 INJURY 

AND THE REQUEST FOR HEARING WAS DISMISSED. 

ORS 656 0 307(1) PROVIDES THAT AFTER A DETERMINATION OF THE RES

PONSIBLE PAYING PARTY HAS BEEN MADE, THE BOARD SHALL DIRECT ANY NECES

SARY MONETARY ADJUSTMENT BETWEEN THE PARTIES INVOLVE D 0 TH IS PROVISION 
SHOULD HAVE BEEN INCORPORATED WITHIN THE STIPULATION BEFORE IT WAS 

APPROVED• IT WAS NOT 0 

THEREFORE, THE BOARD, PURSUANT TO ITS OWN MOTION JURISDICTION, 

HEREBY DIRECTS EMPLOYERS INSURANCE OF WAUSAU TO REIMBURSE THE STATE 

ACCIDENT INSURANCE FUND FOR ALL SUMS WHICH IT HAS PAID CLAIMANT PUR

SUANT TO THE ORDER DESIGNATING IT PAYING AGENT PURSUANT TO ORS 656 0 307 0 

EMPLOYERS INSURANCE OF WAUSAU SHALL BE ALLOWED TO RECOVER ANY OVER

PAYMENT TO CLAIMANT DUE TO THE DIFFERENTIAL IN THE RATE OF TEMPORARY 

TOTAL DISABILITY COMPENSATION PAID, FROM ANY AWARD OF PERMANENT 
PARTIAL DI SAB ILi TY OR ADJUST ME NT FROM THE RETROACTIVE RESERVE, IF 

APPLICABLE. 
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WCB CA E NO. 75-4166 JUNE 30, 1976
WCB CA E NO. 75-5277

CARL E. WILLIAM , CLAIMANT
JAM S D. CHURCH, CLAIMANT1 S ATTY.
D PT. OF JUSTIC , D F NS ATTY,
OWN MOTION ORD R

Claima t had suffered a compe sable i jury o October i 9 , 1972
WHIL IN TH  MPLOY OF H NSON MASONRY, INC. , WHOS INSUR R WAS  M
PLOY RS INSURANC OF WAUSAU. ON JULY 6 , 1 9 75 , WHIL CLAIMANT WAS
 MPLOY D BY J. T. THORP AND SON, INC. , WHOS INSUR R WAS TH STAT 
ACCID NT INSURANC FUND, H SUFF R D ANOTH R INJURY. CLAIMANT FIL D
CLAIMS AGAINST BOTH CARRI RS AND BOTH CARRI RS D NI D R SPONSIBILITY.

On D C MB R 9 , 1 9 75 CLAIMANT R QU ST D THAT TH MATT R B CON
SOLIDAT D FOR H ARING TH PRIMARY ISSU INVOLV D WAS WH TH R CLAIM
ANT HAD SUFF R D A N W INJURY ON JULY 6 , 1 97 5 OR HAD AGGRAVAT D HIS
1 9 7 2 INJURY.

Claima t requested the board issue a order, pursua t to ors

6 5 6.3 0 7 , D SIGNATING A PAYING AG NT TO IMM DIAT LY COMM NC PAYM NT
OF B N FITS TO CLAIMANT AS PROVID D BY LAW AND TO CONTINU PAYING
SUCH B N FITS UNTIL SUCH TIM AS TH R SPONSIBL PARTY HAD B  N D T R
MIN D BY A H ARING ORD R. ON JANUARY 2 8 , 1 9 76 TH BOARD ISSU D ITS
ORD R D SIGNATING TH STAT ACCID NT INSURANC FUND AS TH PAYING AG NT.

On APRIL 1 , 1 9 7 6 , PURSUANT TO STIPULATION APPROV D BY R F R  
H. DON FINK,  MPLOY RS INSURANC OF WAUSAU WITHDR W TH IR D NIAL AND
ACC PT D CLAIMANT'S CLAIM AS A COMP NSABL N W INJURY CLAIM OF OCTO
B R 2 3 , 1 9 72 AND AGR  D TO PAY CLAIMANT ALL OF TH B N FITS PROVID D
BY LAW AND TO PAY AN ATTORN Y F  OF 7 5 0 DOLLARS CLAIMANT WITHDR W
HIS CLAIM AGAINST TH FUND BAS D UPON AGGRAVATION OF TH 1 972 INJURY
AND TH R QU ST FOR H ARING WAS DISMISS D.

OrS 6 5 6.3 0 7 ( 1 ) PROVID S THAT AFT R A D T RMINATION OF TH R S
PONSIBL PAYING PARTY HAS B  N MAD , TH BOARD SHALL DIR CT ANY N C S
SARY MON TARY ADJUSTM NT B TW  N TH PARTI S INVOLV D. THIS PROVISION
SHOULD HAV B  N INCORPORAT D WITHIN TH STIPULATION B FOR IT WAS
APPROV D. IT WAS NOT.

Therefore, the board, pursua t to its ow motio jurisdictio ,
H R BY DIR CTS  MPLOY RS INSURANC OF WAUSAU TO R IMBURS TH STAT 
ACCID NT INSURANC FUND FOR ALL SUMS WHICH IT HAS PAID CLAIMANT PUR
SUANT TO TH ORD R D SIGNATING IT PAYING AG NT PURSUANT TO ORS 6 5 6 . 3 07 .
 MPLOY RS INSURANC OF WAUSAU SHALL B ALLOW D TO R COV R ANY OV R
PAYM NT TO CLAIMANT DU TO TH DIFF R NTIAL IN TH RAT OF T MPORARY
TOTAL DISABILITY COMP NSATION PAID, FROM ANY AWARD OF P RMAN NT
PARTIAL DISABILITY OR ADJUSTM NT FROM TH R TROACTIV R S RV , IF
APPLICABL .
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CLAIM NO. FC 178070 JUNE 30, 1976 

JOHN A. BARBUR, CLAIMANT 
STIPULATED ORDER 

THIS MATTER HAVING COME BEFORE THE WORKMEN'S COMPENSATION 

BOARD BASED UPON THE STI PU LAT ION OF A 0 E 0 0 1 MARA 0 RE PRESENT I NG THE 

EMPLOYER AND THE STATE ACCIDENT INSURANCE FUND, AND DAN O'LEARY 

REPRESENTING THE CLAIMANT, AND IT APPEARING TO THE BOARD THAT THE 

MATTER IS FULLY COMPROMISED ANO SETTLED, NOW 0 THEREFORE, IT IS 

HEREBY ORDERED AND ADJUDGED THAT THERE BE PAID TO THE CLAIMANT 

4 8 DEGREES UNSCHEDULED PERMANENT PARTIAL DISABILITY I THAT BE I NG AN 

INCREASE OVER AND ABOVE THE COMPENSATION HERETOFORE AWARDED IN THE 

AMOUNT OF 4 8 DEGREES UNSCHEDULED PERMANENT PARTIAL DISABILITY, AND 

IT IS 

FURTHER ORDERED AND ADJUDGED THAT OUT OF THE COMPENSATION MADE 

PAYABLE BY THIS ORDER THAT THERE BE PAID TO THE LAW FIRM OF POZZI, 

WILSON AND ATCHISON THE SUM OF 2 5 PER CENT THEREOF, NOT TO EXCEED 

THE SUM OF 2 ,OOO DOLLARS, AND IT IS 

FuRTHER ORDERED AND ADJUDGED THAT CLAIMANT'S REQUEST FOR HEAR

ING AND PETITION FOR THE BOARD'S OWN MOTION JURISDICTION BE AND THE 

SAME IS HEREBY DISMISSED 0 

WCB CASE NO. 75-3111 

LUTHER KESTERSON, CLAIMANT 
DONALD WILSON 0 CLAIMANT'S ATTY 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 1, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED CLAIMANT 256 DEGREES FOR 80 PER CENT UNSCHEDULED DISABILITY 

BASED ON HIS CLAIM FOR AGGRAVATION OF A 1968 INJURY0 CLAIMANT CON

TENDS HE IS PERMANENTLY AND TOTALLY DISABLED. 

CLAIMANT WAS COMPENSABLY INJURED ON DECEMBER 4 1 1968 0 THE 

CLAIM WAS FIRST CLOSED BY DETERMINATION ORDER ON AUGUST 19, 1970 

WITH AN AWARD OF 1 92 DEGREES FOR 6 0 PER CENT UNSCHEDULED LOW BACK 

DISABI LITY 0 THIS WAS NOT APPEALED 0 

ON OCTOBER 5, 1969 CLAIMANT SUFFERED A NON-INDUSTRIAL AUTO

MOBILE ACCIDENT IN WHICH HE INJURED HIS UPPER BACK 1 SHOULDER AND RIBS 0 

CLAIMANT CONTINUED TO CONSULT A NUMBER OF DOCTORS THROUGHOUT 

THE 1960'S• HE HAD BEEN INVOLVED IN INDUSTRIAL INJURIES IN NOVEMBER, 

1958 (RECEIVED 25 PER CENT UNSCHEDULED DISABILITY)• AND IN FEBRUARY, 
196 4 ( RECEIVED 15 PER CENT UNSCHEDULED DISABILITY)• DURING THIS TIME 

CLAIMANT'S SYMPTOMS WERE DIAGNOSED AS LOW BACK PAIN RADIATING INTO 

THE RIGHT LEG 0 AND SUBACUTE LUMBOSACRAL STRAI.N 0 ON DECEMBER 1 2 1 1 9.6 8 
DR• SMITH INDICATED LOW BACK PAIN INTERMITTENT .SINCE 196 4 - PAIN IN 

THE DORSAL AREA• HIS IMPRESSION WAS CHRONIC LUMBOSACRAL STRAIN 0 

TAKING INTO CONSIDERATION THE AWARDS RECEIVED FOR THE 1 9 S 8 AND 

1964 INJURIES AND THE 60 PER CENT AWARDED IN AUGUST, 1970 1 CLAIMANT 
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 AIF CLAIM NO. FC 178070 JUNE 30, 1976

JOHN A. BARBUR, CLAIMANT
STIPULAT D ORD R

This matter havi g come before the workme 's compe satio 
BOARD BAS D UPON TH STIPULATION OF A.  . O' MARA, R PR S NTING TH 
 MPLOY R AND TH STAT ACCID NT INSURANC FUND, AND DAN O'L ARY
R PR S NTING TH CLAIMANT, AND IT APP ARING TO TH BOARD THAT TH 
MATT R IS FULLY COMPROMIS D AND S TTL D, NOW, TH R FOR , IT IS

Hereby ordered a d adjudged that there be paid to the claima t

48 D GR  S UNSCH DUL D P RMAN NT PARTIAL DISABILITY, THAT B ING AN
INCR AS OV R AND ABOV TH COMP NSATION H R TOFOR AWARD D IN TH 
AMOUNT OF 4 8 D GR  S UNSCH DUL D P RMAN NT PARTIAL DISABILITY, AND
IT IS

Further ordered a d adjudged that out of the compe satio made

PAYABLE BY THIS ORDER THAT THERE BE PAID TO THE LAW FIRM OF POZ2I,
WILSON AND ATCHISON THE SUM OF 2  PER CENT THEREOF, NOT TO EXCEED
THE SUM OF 2 , 0 00 DOLLARS, AND IT IS

Further ordered a d adjudged that claima t's request for hear

 ng AND P TITION FOR TH BOARD'S OWN MOTION JURISDICTION B AND TH 
SAM IS H R BY DISMISS D.

WCB CA E NO. 75-3111 JULY I, 1976

LUTHER KE TER ON, CLAIMANT
DONALD WILSON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee's order which

GRANT D CLAIMANT 2 5 6 D GR  S FOR 80 P R C NT UNSCH DUL D DISABILITY
BAS D ON HIS CLAIM FOR AGGRAVATION OF A 1 96 8 INJURY. CLAIMANT CON
T NDS H IS P RMAN NTLY AND TOTALLY DISABL D.

Claima t was compe sably i jured o December 4, i 96 8 , the

CLAIM WAS FIRST CLOS D BY D T R M I NAT ION ORD R ON AUGUST 1 9 , 1970
WITH AN AWARD OF 192 D GR  S FOR 6 0 P R C NT UNSCH DUL D LOW BACK
DISABILITY. THIS WAS NOT APP AL D.

On OCTOB R 5 , 1 96 9 CLAIMANT SUFF R D A NON 1NDUSTRIAL AUTO
MOBIL ACCID NT IN WHICH H INJUR D HIS UPP R BACK, SHOULD R AND RIBS.

Claima t co ti ued to co sult a  umber of doctors throughout
TH I 96 0 * S. H HAD B  N INVOLV D IN INDUSTRIAL INJURI S IN NOV MB R,
1 9 5 8 (R C IV D 25 P R C NT UNSCH DUL D DISABILITY) , AND IN F BRUARY,
1 964 ( R C IV D 1 5 P R C NT UNSCH DUL D D ISAB IL ITY) . DUR ING TH IS T I M 
cla mant s SYMPTOMS W R DIAGNOS D AS LOW BACK PAIN RADIATING INTO
TH RIGHT L G, AND SUBACUT LUMBOSACRAL STRAIN. ON D C MB R 12, 196 8
DR. SMITH INDICAT D LOW BACK PAIN INT RMITT NT SINC 1 9 6 4 PAIN IN
TH DORSAL AR A. HIS IMPR SSION WAS CHRONIC LUMBOSACRAL STRAIN.

Taki g i to co sideratio the awards received for the 1 95 8 a d

1 96 4 INJURI S AND TH 60 P R C NT AWARD D IN AUGUST, 1 9 7 0 , CLAIMANT
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RECEIVED A TOTAL OF 1 0 0 PER CENT OF THE STATUTORY COMPENSATION• 

CLAIMANT SAW DR• SMITH AGAIN IN 196 9 - HE RECOMMENDED NO FUR

THER TREATMENT. HE DID FEELt HOWEVER, THAT WITHOUT THE AUTOMOBILE 

ACCIDENT INVOLVEMENT CLAIMANT COULD HAVE CONTINUED WORKING IN LIGHTER 

EMPLOYMENT. 

0N JULY 29, 1975 CLAIMANT FILED A CLAIM FOR AGGRAVATION - HIS 

AGGRAVATION RIGHTS WOULD HAVE EXPIRED ON AUGUST 1 9, 1 9 7 5 • ON SE PTE M

BER 11, 1975 THE STATE ACCIDENT INSURANCE FUND DENIED THE CLAIM. 

DR. SM 1TH SAW CLAIMANT ON JUNE 1 3, 1 9 7 5 AND FOUND HIM STILL COM

PLAINING OF SEVERE PAIN IN THE DORSAL AND LUMBAR AREAS - HOWEVER, HE 

FOUND • NO PARTICULAR MEDICAL CONDITION WHICH IS RESPONSIBLE FOR HIS 

INABILITY TO WORK'• 

DR. SMITH REVIEWED HIS REPORTS OF JUNE 13, 1975 WITH THAT OF 

JULY 7, 1970 AND FOUND CLAIMANT'S PHYSICAL FINDINGS NOT AS SEVERE IN 
1975 AS IN 1970• HE FOUND NO BASIS FOR REOPENING THE CLAIM• HOWEVER, 

IN OCTOBER, 1975 DR SMITH, AFTER EXAMINING CLAIMANT, STATED HE COULD 

NOT FUNCTION IN ANY GAINFUL OCCUPATION• 

THE REFEREE FOUND THE MEDICAL EVIDENCE OF DR• SMITH 'BAFFLING' 

AT BEST• IN JUNE OF 1 975 HE HAD SAID CLAIMANT'S CONDITION WAS NOT AS 

SEVERE AS IN 1 9 7 0 BUT W 1TH IN FOUR MONTHS HE FOUND CLAIMANT'S CONDI

TION DETERIORATED AND WAS WORSE THAN IT WAS IN 1 970• HE FOUND CLAIM

ANT TO BE PERMANENTLY AND TOTALLY DISABLE �• THE REFEREE FOUND THIS 

SUSPICIOUS, HE ALSO FOUND THAT CLAIMANT WAS MOTIVATED TO RETIRE• 

THE REFEREE CONCLUDED THAT CLAIMANT'S DISABILITY HAD WORSENED, 

BUT HE WAS NOW MEDICALLY STATIONARY. BASED UPON A PREPONDERANCE OF 

THE UNEQUIVOCAL MEDICAL REPORTS 0 HE GRANTED CLAIMANT AN ADDITIONAL 

6 4 DEGREES, HE DID NOT BELIEVE THAT THE AUTOMOBILE ACCIDENT WAS AN 
INDEPENDENT INTERVENING INC (DENT WHICH BROKE THE CHAIN OF CAUSAL RELA

TIONSHIPS BETWEEN CLAIMANT'S PRESENT CONDITION AND THE INJURY OF 

DECEMBER 4, 1968• 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS OF THE 

REFEREE• THE FACT THAT CLAIMANT HAS ALREADY RECEIVED 100 PER CENT 

OF THE MAXIMUM IS IMMATERIAL IN EVALUATING UNSCHEDULED DISABILITY. 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 19 1 1975 1 IS AFFIRMED. 

WCB CASE NO. 75-842 

DAVID L. MARSHALL, CLAIMANT 
GRANT AND FERGUSON, CLAIMANT'S ATTYS• 

DEPT• OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

JULY 2, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTED BOARD REVIEW OF 
THE REFEREE I'S OPINION AND ORDER WHICH FOUND CLAIMANT TO BE PERMA
NENTLY AND TOTALLY DISABLED• 

CLAIMANT, AGE 48 t WAS EMPLOYED AS A PARTS MAN FOR JACKSON 
COUNTY ROAD DEPARTMENT WHEN HE SUSTAINED A COMPENSABLE INJURY AUGUST 
2 2, 197 3 • ON JANUARY 2, t 9 7 4 t DR• CAMPAGNA PERFORMED A DECOMPRESSIVE 

-z 80-

HAS R C IV D A TOTAL OF 100 P R C NT OF TH STATUTORY COMP NSATION

Claima t saw dr. smith agai i 1 9 6 9 he recomme ded  o fur

ther TR ATM NT. H DID F  L, HOW V R, THAT WITHOUT TH AUTOMOBIL 
ACCID NT INVOLV M NT CLAIMANT COULD HAV CONTINU D WORKING IN LIGHT R
 MPLOYM NT.

On JULY 2 9 , 1 97 5 CLAIMANT FIL D A CLAIM FOR AGGRAVATION HIS

AGGRAVATION RIGHTS WOULD HAV  XPIR D ON AUGUST 1 9 , 1 9 75 . ON S PT M
B R 1 1 , 1 9 7 5 TH STAT ACCID NT INSURANC FUND D NI D TH CLAIM.

Dr. smith saw claima t o Ju e 13, 1975 a d fou d him still com

pla n ng OF S V R PAIN IN TH DORSAL AND LUMBAR AR AS HOW V R, H 
FOUND * NO PARTICULAR M DICAL CONDITION WHICH IS R SPONSIBL FOR HIS
INABILITY TO WORK*.

Dr. SMITH R VI W D HIS R PORTS OF JUN 1 3 , 1 9 7 5 WITH THAT OF
JULY 7 , 1 9 70 AND FOUND CLAIMANT* S PHYSICAL FINDINGS NOT AS S V R IN
1 97 5 AS IN 1 97 0 . H FOUND NO BASIS FOR R OP NING TH CLAIM. HOW V R,
IN OCTOB R, 1 9 7 5 DR SMITH, AFT R  XAMINING CLAIMANT, STAT D H COULD
NOT FUNCTION IN ANY GAINFUL OCCUPATION.

The referee fou d the medical evide ce of dr. smith 'baffli g*
AT B ST. IN JUN OF 1975 H HAD SAID CLAI MANT* S CONDITION WAS NOT AS
S V R AS IN 1 970 BUT WITHIN FOUR MONTHS H FOUND CLAIMANT S CONDI
TION D T RIORAT D AND WAS WORS THAN IT WAS IN 1 9 70 . H FOUND CLAIM
ANT TO B P RMAN NTLY AND TOTALLY DISABL D. TH R F R  FOUND THIS
SUSPICIOUS, H ALSO FOUND THAT CLAIMANT WAS MOTIVAT D TO R TIR .

The referee co cluded that claima t's disability had worse ed,
BUT H WAS NOW M DICALLY STATIONARY. BAS D UPON A PR POND RANC OF
TH UN QUIVOCAL M DICAL R PORTS, H GRANT D CLAIMANT AN ADDITIONAL
6 4 D GR  S. H DID NOT B LI V THAT TH AUTOMOBIL ACCID NT WAS AN
IND P ND NT INT RV NING INCID NT WHICH BROK TH CHAIN OF CAUSAL R LA
TIONSHIPS B TW  N CLAIMANT'S PR S NT CONDITION AND TH INJURY OF
D C MB R 4 , 1 96 8 .

The board, o de  ovo review, co curs with the fi di gs qf the

R F R  , TH FACT THAT CLAIMANT HAS ALR ADY R C IV D 100 P R C NT
OF TH MAXIMUM IS IMMAT RIAL IN  VALUATING UNSCH DUL D DISABILITY.

ORDER
The order of the referee, dated December 19, 1975, is aff rmed.

WCB CA E NO. 75-842 JULY 2, 1976

DAVID L. MAR HALL, CLAIMANT
GRANT AND FERGUSON, CLAIMANT*SATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requested board review of
TH referee s OPINION AND ORD R WHICH FOUND CLAIMANT TO B P RMA
N NTLY AND TOTALLY DISABL D.

Claima t, age 48, was employed as a parts ma for jackso 

COUNTY ROAD D PARTM NT WH N H SUSTAIN D A COMP NSABL INJURY AUGUST
2 2 , 1 9 73 . ON JANUARY 2 , 1 9 74 , DR. CAMPAGNA P RFORM D A D COMPR SSIV 
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OF LS -51 WITH EXCISION OF A LUMBOSACRAL DISC AND SCAR TISSUE. 
A FORAMINOTOMV OF THE S-1 NERVE ROOT WAS ALSO CARRIED OUT 0 CLAIMANT 
WAS NOT RELIEVED OF HIS SYMPTOMS AND ON MARCH 2 5 1 197 4, DR• CAMPAGNA 
PERFORMED A LEFT LUMBAR SYMPATHECTOMY• 

A DE TERM I NATION ORDER ISSUED JANUARY 3 1 1 1975 AWARDED CLAIMANT 
1 2 8 DEGREES FOR 4 0 PER CENT OF THE MAXIMUM FOR UNSCHEDULED BACK DIS
ABILITY AND 4 5 DEGREES FOR 3 0 PER CENT LOSS OF THE LEFT LEG 0 

AFTER CLAIMANT MOVED TO CALIFORNIA, HE WAS SEEN BY DR• KRAFT, 
AN ORTHOPEDIST, WHO FELT CLAIMANT WAS DISABLED FROM WORK AS A 
LABORER AND WOULD REMAIN SO PERMANENTLY, HAVING ESSENTIALLY LOST 

HIS CAPACITY FOR BENDING AND LIFTING. 

CLAIMANT ALSO WAS SEEN AT THE DISABILITY PREVENTION DIVISON IN 

JULY, 1 9 7 5 • 

DR. HAL J, MAY, PH. D •• STATED 

'THE PROGNOSIS FOR RETURN OF TH IS PATIENT TO GAINFUL 

EMPLOYMENT MUST BE GUARDED• TO LOOK AT THE PATIENT AND 

WATCH HIM FUNCTION, ONE CANNOT SEE HOW HE COULD WORK AT 
ALLe' 

AT THE HEARING CLAIMANT'S WIFE TESTIFIED AS TO THE DRASTIC 
CHANGE IN HER HUSBAND'S PHYSICAL CONDITION SINCE THE LAST SURGERY. 

SHE TESTIFIED THAT ALTHOUGH THE SYMPATHECTOMY WAS PERFORMED TO RE
LIEVE THE PAIN IN HIS LEG, A VERY SHORT TIME AFTER SURGERY HIS FOOT 
STARTED TO SWELL ANO HAS CONTINUED TO SWELL LIKE A THREE-SIZE DIF-

FERENCE IN HIS SHOE• THE FOOT IS HOT AND THE LEG IS ICE COLD ALL THE 
TIME• WITHOUT A CANE 1 CLAIMANT FALLS AND HE DESCRIBES IT JUST LIKE 
ALL OF A SUDDEN THE LEG ISN'T THERE, ANOTHER WITNESS TESTIFIED THAT 
CLAIMANT, WHO IS 6 FEET AND, AT THE TIME OF THE HEARING, WEIGHED 132 
POUNDS, WAS LITERALLY 'WASTING AWAY.' 

THE REFEREE FOUND CLAIMANT'S COMPLAINTS, LIMITATIONS AND SYMP
TOMS WERE CORROBORATED BY CREDIBLE TESTIMONY OF HIS WIFE AND AN 
ACQUAINTANCE, THAT CLAIMANT HAD PROVEN PRIMA FACIE THAT HE WAS WITHIN 
THE 'ODD-LOT' CATEGORY AND THE FUND HAD FAILED TO SHOW GAINFUL AND 

SUITABLE WORK, REGULARLY AVAILABLE TO CLAIMANT• THEREFORE, CLAIMANT 
WAS ENTITLED TO AN AWARD OF PERMANENT TOTAL DISABILITY, 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND CON
CLUSIONS OF THE REFEREE AND AFFIRMS AND ADOPTS HIS ORDER., 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 2 1 197 5 IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 

4 0 0 • 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 
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LAM 1 NOTOMY OF L5 SI WITH  XCISION OF A LUMBOSACRAL. DISC AND SCAR TISSU 
A FORAMINOTOMY OF TH S 1 N RV ROOT WAS ALSO CARRI D OUT. CLAIMANT
WAS NOT R LI V D OF HIS SYMPTOMS AND ON MARCH 2 5 , 1 97 4 , DR. CAMPAGNA
P RFORM D A L FT LUMBAR SYMPATH CTOMY.

A D T RMINATION ORD R ISSU D JANUARY 3 1 , 1 9 7 5 AWARD D CLAIMANT
128 D GR  S FOR 40 P R C NT OF TH MAXIMUM FOR UNSCH DUL D BACK DIS
ABILITY AND 45 D GR  S FOR 30 P R C NT LOSS OF TH L FT L G.

After claima t moved to Califor ia, he was see by dr.
AN ORTHOP DIST, WHO F LT CLAIMANT WAS DISABL D FROM WORK AS
LABOR R AND WOULD R MAIN SO P RMAN NTLY, HAVING  SS NTIALLY
HIS CAPACITY FOR B NDING AND LIFTING.

Claima t also was see at the disability preve tio div

July, 1975.

Dr. HAL J. MAY, PH. D. , STAT D

’the prognosis for return of this p tient to g inful
 MPLOYM NT MUST B GUARD D. TO LOOK AT TH PATI NT AND
WATCH HIM FUNCTION, ON CANNOT S  HOW H COULD WORK AT
ALL. T

At the heari g claima t’s wife testified as to the drastic
CHANG IN H R HUSBAND'S PHYSICAL CONDITION SINC TH LAST SURG RY.
SH T STIFI D THAT ALTHOUGH TH SYMPATH CTOMY WAS P RFORM D TO R 
LI V TH PAIN IN HIS L G, A V RY SHORT TIM AFT R SURG RY HIS FOOT
START D TO SW LL AND HAS CONTINU D TO SW LL LIK A THR  -SIZ DIF
F R NC IN HIS SHO . TH FOOT IS HOT AND TH L G IS IC COLD ALL TH 
TIM . WITHOUT A CAN , CLAIMANT FALLS AND H D SCRIB S IT JUST LIK 
ALL OF A SUDD N TH L G ISN'T TH R . ANOTH R WITN SS T STIFI D THAT
CLAIMANT, WHO IS 6 F  T AND, AT TH TIM OF TH H ARING, W IGH D 132
POUNDS, WAS LIT RALLY WASTING AWAY. *

The referee fou d claima t’s complai ts, limitatio s a d  YMP
TOMS W R CORROBORAT D BY CR DIBL T STIMONY OF HIS WIF AND AN
ACQUAINTANC . THAT CLAIMANT HAD PROV N PRIMA FACI THAT H WAS WITHIN
TH ODD LOT* CAT GORY AND TH FUND HAD FAIL D TO SHOW GAINFUL AND
SUITABL WORK, R GULARLY AVAILABL TO CLAIMANT. TH R FOR , CLAIMANT
WAS  NTITL D TO AN AWARD OF P RMAN NT TOTAL DISABILITY.

The board, o de  ovo review, co curs with the fi di gs a d CON
CLUSIONS OF TH R F R  AND AFFIRMS AND ADOPTS HIS ORD R.

ORDER
The order of the referee dated December 2, 1975 is affirmed.

Claima t’s cou sel is awarded as a reaso able attor ey’s fee

FOR HIS S RVIC S IN CONN CTION WITH THIS BOARD R VI W, TH SUM OF
400.00 DOLLARS, PAYABL BY TH STAT ACCID NT INSURANC FUND.

KRAFT,
A
LOST

ISON IN
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CASE NO. 75-1859 

TOM PORTER, CLAIMANT 
DAVID BLUNT, CLAIMANT'S ATTY• 
MERLIN MILLER, DEFENSE ATTY. 
REQUEST FOR REVIEW BV CLAIMANT 

J UL Y_ 2, 1 976 

REVIEWED BV BOARD MEMBERS WILSON ANO MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE SECOND DETERMINATION ORDER BUT GRANTED CLAIMANT ADDI
TIONAL TEMPORARY TOTAL DISABILITY COMPENSATION. 

CLAIMANT SUFFERED A COMPENSABLE INDUSTRIAL INJURY TO HIS LEFT 
WRIST ON AUGUST 1 • 1974 • HE UNDERWENT THREE SEPARATE SURGICAL PRO
CEDURES• THE FIRST 1 PERFORMED PRIOR T·o OCTOBER 11 1 1974 APPARENTLY 
WAS FOR RELEASE OF THE TENDON SHEATH IN THE LEFT WRIST - THE SECOND, 
PERFORMED JANUARY 21 1 197 5 WAS FOR NEUROLYSIS OF THE SUPERFICIAL 
NERVE OF THE ULNA AND REMOVAL OF SCAR TISSUE• 

0N APRIL 24 1 1975 A DETERMINATION ORDER GRANTED CLAIMANT 37.5 
DEGREES FOR 2 5 PER CENT SCHEDULED LOSS OF THE LE FT FOREARM. THE 
CLAIM WAS SUBSEQUENTLY REOPENED. A THIRD SURGERY PERFORMED ON 
SEPTEMBER 4 1 I 9 7 S WAS FOR REMOVAL OF A NEU ROMA ON A BRANCH OF THE 
RADIAL NERVE IN THE LEFT WRIST• 

0R. PAULUSKA' S FINAL REPORT OF OCTOBER 1 S 1 1975 FOUND CLAIMANT 
MEDICALLY STATIONARY EVEN THOUGH CLAIMANT COMPLAINED OF CONTINUING 
PAIN• A SECOND DETERMINATION ORDER, DATED NOVEMBER 3 1 197 S, GRANTED 
CLAIMANT AN ADDITIONAL. 7 • S DEGREES FOR S PER CENT LOSS OF THE LEFT 
FOREARM 1 GIVING CLAIMANT A TOTAL. OF 45 DEGREES FOR 3 0 PER CEN'l:' LOSS 
OF LEFT FOREARM• 

Ct.Al MANT CONTENDS HE CAN'T WORK AND HIS LEFT ARM IS I USELESS'• 
THE REFEREE FOUND THAT THE MEDICAL. REPORTS DID NOT SUBSTANTIATE THIS• 
HOWEVER, DURING THE PERIOD OF APRIL 8 1 1975 THROUGH JULY 24, 1975 
CLAIMANT WAS UNABLE TO WORK BECAUSE OF HIS ARM ANO THIS IS CONFIRMED 
BY DRe PAL.US KA I S RE PORT OF OCTOBER 2 8 1 1 9 7 5 1 

THE REFEREE CONCLUDED THAT CLAIMANT'S LOSS OF FUNCTION OF HIS 
L.E·FT FOREARM WAS NOT GREATER THAN 3 0 PER CENT - CLAIMANT STILL 
MAINTAINS 6 0 PER CENT PRONATION 1 FULL SUPINATION AND NORMAL. CORSI
EXTENSION AND PAL.MAR FL.EXION, ALL OF WHICH CONTRADICTS CLAIMANT'S 
CONTENTION OF A USELESS WRIST• THE REFEREE AFFIRMED THE SECOND 
DETERMINATION ORDER• 

THE REFEREE FOUND CLAIMANT WAS ENTITLED TO ADDITIONAL. COMPEN
SATION FOR TEMPORARY TOTAL DISABILITY, BASED ON DR• PAL.LISKA' S REPORT, 
FOR THE PERIOD BETWEEN APRIL 4 1 197 5 THROUGH JULY 2 4 1 1975 • 

THE BOARD, ON OE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 26 1 1976 1 IS AFFIRMED. 
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1976WCB CA E NO. 75-1859 JULY 2,

TOM PORTER, CLAIMANT
DAVID BLUNT, CLAIMANT'S ATTY,
M RLIN MILL R, D F NS ATTY,
R QU ST FOR R VI W BY CLAI MANT

R VI W D BY BOARD M MB RS WILSON AND MOOR ,

Claima t requests board review of the

AFFIRM D TH S COND D T RMINATION ORD R BUT
TIONAL T MPORARY TOTAL DISABILITY COMP NSATI

REFEREE
GRANTED
ON.

1 S ORDER WHICH
CLAIMANT ADDI

Claima t suffered a compe sable i dustrial i jury to his left

WRIST ON AUGUST 1 . 1 974 , H UND RW NT THR  S PARAT SURGICAL PRO
C DUR S, TH FIRST, P RFORM D PRIOR TO OCTOB R II, 1 9 74 APPAR NTLY
WAS FOR R L AS OF TH T NDON SH ATH IN TH L FT WRIST TH S COND,
P RFORM D JANUARY 2 1 , 1 9 7 5 WAS FOR N UROLYSIS OF TH SUP RFICIAL
N RV OF TH ULNA AND R MOVAL OF SCAR TISSU .

On APRIL 24 , 1 9 75 A D T RMINATION ORD R GRANT D CLAIMANT 37.5
D GR  S FOR 25 P R C NT SCH DUL D LOSS OF TH L FT FOR ARM. TH 
CLAIM WAS SUBS QU NTLY R OP N D. A THIRD SURG RY P RFORM D ON
S PT MB R 4 , 1 9 7 5 WAS FOR R MOVAL OF A N UROMA ON A BRANCH OF TH 
RADIAL N RV IN TH L FT WRIST.

Dr. p ulusk 's fin l report of October is, 197 found cl im nt
MEDICALLY STATIONARY EVEN THOUGH CLAIMANT COMPLAINED OF CONTINUING
PAIN. A SECOND DETERMINATION ORDER, DATED NOVEMBER 3 , 1 9 7 , GRANTED
CLAIMANT AN ADDITIONAL 7. DEGREES FOR  PER CENT LOSS OF THE LEFT
FOREARM, GIVING CLAIMANT A TOTAL OF 4 DEGREES FOR 3 0 PER CENT LOSS
OF LEFT FOREARM.

Cl im nt contends he c n't work  nd his left  rm is 'useless*.
THE REFEREE FOUND THAT THE MEDICAL REPORTS DID NOT SUBSTANTIATE THIS.
HOWEVER, DURING THE PERIOD OF APRIL 8 , 1 97  THROUGH JULY 2 4 , 1 9 7 
CLAIMANT WAS UNABLE TO WORK BECAUSE OF HIS ARM AND THIS IS CONFIRMED
BY DR. PALUSKA'S REPORT OF OCTOBER 2 8 , 1 9 7  .

The referee concluded th t cl im nt's loss of function of his
LEFT FOREARM WAS NOT GREATER THAN 3 0 PER CENT CLAIMANT STILL
MAINTAINS 6 0 PER CENT PRONATION, FULL SUPINATION AND NORMAL DORSI-
EXTENSION AND PALMAR FLEXION, ALL OF WHICH CONTRADICTS CLAIMANT'S
CONTENTION OF A USELESS WRIST. THE REFEREE AFFIRMED THE SECOND
DETERMINATION ORDER.

The referee found cl im nt w s entitled to  ddition l compen
s tion FOR TEMPORARY TOTAL DISABILITY, BASED ON DR. PALUSKA'S REPORT,
FOR THE PERIOD BETWEEN APRIL 4, 197 THROUGH JULY 2 4 , 1 9 7  .

The bo rd, on de novo review,  ffirms the order of the referee.

ORDER
The order of the referee, dated Ja uary 26, i 97 6 , is affirmed.
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CASE NO 0 75-2456 

IN THE MATTER OF THE COMPENSATION OF 

THE BENEFICIARIES OF 

HARRY, LILLIE, DECEASED 
GARRY KAHN, CLAIMANT'S ATTY 0 

DEPT• OF JUSTICE 1 DEFENSE ATTY• 

REQUEST FOR REVIEW BY BENEFICIARIES 

CROSS RE QUE ST FOR REVIEW BY SAi F 

JULY 2, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE BENEFICIARIES OF HARRY LILLIE, DECEASED 9 HEREINAFTER CALLED 

CLAIMANT, SEEK BOARD REVIEW OF THE REFEREE'S ORDER WHICH AFFIRMED THE 

DETERMINATION ORDER 1 DATED MAY 12 t 1975 • WHEREBY THE DECEASED WORK

MAN HAD BEEN AWARDED COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY. 

THE STATE ACCIDENT INSURANCE FUND CROSS-REQUESTS BOARD REVIEW 

OF THAT PORTION OF THE ORDER WH (CH DIRECTED IT TO PAY COMPENSATION FOR 

TEMPORARY TOTAL DISABILITY ON A 'FIVE DAY WEEK' BASIS RATHER THAN A 

'THREE DAY WEEK'• WITH CREDIT TO BE GIVEN FOR ANY AMOUNTS ALREADY 

PA1D 1 PURSUANT TO THE DETERMINATION ORDE R 0 

THE DECEASED WORKMAN HAD SUFFERED A COMPENSABLE INJURY ON 

FEBRUARY 1 1, I 9 7 5 • HE HAD BEEN FIRST SEEN BY DR 0 CHATBURN, A CHIRO

PRACTIC PHYSICIAN 1 AND TREATED FOR STRAIN OF THE CERVICAL AND LUMBAR 

SPINE AND THE SPRAIN OF HIS LEFT WRIST 0 LATER 1 HE HAD BEEN SEEN BY 

DR 0 FRENCH WHO HAD TREATED HIS LEFT WRIST PROBLEM UNTIL FEBRUARY I 7 t 

197 5 WHEN HE HAD RELEASED HIM TO RETURN TO HIS REGULAR WORK 0 

THE WORKMAN HAD BEEN SEEN BY DR 0 HOLBERT ON JUNE 1 3 • 197 5 - AT 

THAT Tl ME, DR 0 HOLBERT FOUND FULL RANGE OF MOTION OF THE LEFT WRIST 

WITH DISCOMFORT IN PALMAR FLEXION AND TENDERNESS INTO THE LEFT ELBOW 0 

APPROXIMATELY TWO WEEKS LATER 1 DR 0 HOLBERT HAD AGAIN SEEN THE WORK

MAN AND FOUND THAT HE WAS HAVING PAIN IN HIS NECK 1 AGGRAVATED BY ACTI-

VITY. HE ALSO HAD 1 AT THAT TIME, LUMPS IN THE NECK, ASSOCIATED WITH 

HEADACHES. DR 0 HOLBERT FELT THAT THE CURRENT NECK PROBLEM WAS MUCH 

THE SAME, ONLY WORSE 1 THAN THE WORKMAN HAD HAD SINCE AN OCTOBER, 

1974 TRUCK ACCIDENT IN WHICH THE WORKMAN HAD BEEN THROWN AROUND IN 

THE CAB OF HIS TRUCK 0 THE LO'vV BACK PROBLEM WAS ABOUT THE SAME AS 

IT HAD BEEN OVER A PERIOD OF THE LAST TWO YEARS 0 IT HAD COME ON WITH 

NO SPECIFIC INJURY BUT HAD BEEN AGGRAVATED BY THE FEBRUARY 12, 1975 

INJURY. DR 0 HOLBERT FELT THAT THE CURRENT PAIN WAS PROBABLY NO DIF

FERENT THAN IT WAS PRIOR TO THE FEBRUARY 1 2, 197 5 INJURY AND THE PRI

MARY AGGRAVATING PROBLEM OF THE DECEASED WORKMAN'S LOW BACK HAD 

BEEN THE INCIDENT OF OCTOBER, 1974 0 

THE CLAIM WAS CLOSED BY A DETERMINATION ORDER MAILED MAY 1 2, 

1975 WHEREBY THE WORKMAN HAD BEEN AWARDED COMPENSATION FOR TEMPO

RARY TOTAL DISABILITY FROM FEBRUARY 1 7 THROUGH APRIL 1 7 t 197 5 • ON 

JUNE 1 9, 197 5 HE HAD FILED A, REQUEST FOR HEARING FOR THE REASONS -

{1) THE FUND HAD FAILED TO PAY HIM THE PROPER RATE FOR TEMPORARY 

TOTAL DISABILl1Y BENEFITS - (2) THAT HE WAS IN NEED OF FURTHER MEDI-

CAL CARE AND TREATMENT AND WAS ENTITLED TO ADDITIONAL TEMPORARY TOTAL 
DISABILITY BENEFITS BEYOND THAT PROVIDED BY THE DETERMINATION ORDER 
MAILED MAY 12 1 1975 1 AND ( 3) HE WAS ENTITLED TO AN AWARD OF COMPEN
SATION FOR PERMANENT DISABILITY FOR HIS INJURIES OF FEBRUARY 1 2, 197 5 • 

THE WORKMAN HAD NOT BEEN ABLE TO RETURN TO WORK AFTER JUNE 2 5 • 
197 5 • AT THAT TIME THE WORKMAN• S WIFE ASKED DRe HOLBERT TO PLACE 
THE WORKMAN BACK ON DISABILITY STATUS, HOWEVER, HE DECLINED TO DO SO• 
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WCB CA E NO. 75-2456 JULY 2, 1976

IN TH MATT R OF TH COMP NSATION OF
TH B N FICIARI S OF
HARRY, LILLIE, DECEA ED
GARRY KAHN, CLAIMANT'S ATTY.
D PT. OF JUSTIC , D F NS ATTY.
R QU ST FOR R VI W BY B N FICIARI S
CROSS R QU ST FOR R VI W BY SAIF

Reviewed by board members wilso a d moore.

The be eficiaries of harry lillie, deceased, herei after called
CLAIMANT, S  K BOARD R VI W OF TH R F R  S ORD R WHICH AFFIRM D TH 
D T RMINATION ORD R, DAT D MAY 1 2 , 1 9 75 , WH R BY TH D C AS D WORK
MAN HAD B  N AWARD D COMP NSATION FOR T MPORARY TOTAL DISABILITY ONLY.

The STAT ACCID NT INSURANC FUND CROSS-R QU STS BOARD R VI W

OF THAT PORTION OF TH ORD R WHICH DIR CT D IT TO PAY COMP NSATION FOR
T MPORARY TOTAL DISABILITY ON A "FIV DAY W  K" BASIS RATH R THAN A
"THR  DAY W  K , WITH CR DIT TO B GIV N FOR ANY AMOUNTS ALR ADY
PAID, PURSUANT TO TH D T RMINATION ORD R.

The deceased workma had suffered a compe sable i jury o 

F BRUARY 1 1 , 1 9 7 5 . H HAD B  N FIRST S  N BY DR, CHATBURN, A CHIRO
PRACTIC PHYSICIAN, AND TR AT D FOR STRAIN OF TH C RVICAL AND LUMBAR
SPIN AND TH SPRAIN OF HIS L FT WRIST. LAT R, H HAD B  N S  N BY
DR. FR NCH WHO HAD TR AT D HIS L FT WRIST PROBL M UNTIL F BRUARY 17,
1 97 5 WH N H HAD R L AS D HIM TO R TURN TO HIS R GULAR WORK.

The workma had bee see by dr. holbert o ju e i 3 , 1975 at

THAT TIM , DR. HOLB RT FOUND FULL RANG OF MOTION OF TH L FT WRIST
WITH DISCOMFORT IN PALMAR FL XION AND T ND RN SS INTO TH L FT  LBOW.
APPROXIMAT LY TWO W  KS LAT R, DR. HOLB RT HAD AGAIN S  N TH WORK
MAN AND FOUND THAT H WAS HAVING PAIN IN HIS N CK, AGGRAVAT D BY ACTI
VITY. H ALSO HAD, AT THAT TIM , LUMPS IN TH N CK, ASSOCIAT D WITH
H ADACH S. DR. HOLB RT F LT THAT TH CURR NT N CK PROBL M WAS MUCH
TH SAM , ONLY WORS , THAN TH WORKMAN HAD HAD SINC AN OCTOB R,
1 97 4 TRUCK ACCID NT IN WHICH TH WORKMAN HAD B  N THROWN AROUND IN
TH CAB OF HIS TRUCK. TH LOW BACK PROBL M WAS ABOUT TH SAM AS
IT HAD B  N OV R A P RIOD OF TH LAST TWO Y ARS. IT HAD COM ON WITH
NO SP CIFIC INJURY BUT HAD B  N AGGRAVAT D BY TH F BRUARY 12, 1975
INJURY. DR. HOLB RT F LT THAT TH CURR NT PAIN WAS PROBABLY NO DIF
F R NT THAN IT WAS PRIOR TO TH F BRUARY 1 2 , 1 9 75 INJURY AND TH PRI
MARY AGGRAVATING PROBL M OF TH D C AS D WORKMAN1 S LOW BACK HAD
B  N TH INCID NT OF OCTOB R, 1 9 74 .

The claim was closed by a determi atio order mailed may 12,
1 97 5 WH R BY TH WORKMAN HAD B  N AWARD D COMP NSATION FOR T MPO
RARY TOTAL DISABILITY FROM F BRUARY 17 THROUGH APRIL 1 7 , 1 97 5 . ON
JUN 1 9 , 1 9 7 5 H HAD FIL D A, R QU ST FOR H ARING FOR TH R ASONS
(1) TH FUND HAD FAIL D TO PAY HIM TH PROP R RAT FOR T MPORARY
TOTAL DISABILITY B N FITS (2) THAT H WAS IN N  D OF FURTH R M DI
CAL CAR AND TR ATM NT AND WAS  NTITL D TO ADDITIONAL T MPORARY TOTAL
DISABILITY B N FITS B YOND THAT PROVID D BY TH D T RMINATION ORD R
MAIL D MAY 1 2 , 1 9 7 5 , AND (3) H WAS  NTITL D TO AN AWARD OF COMP N
SATION FOR P RMAN NT DISABILITY FOR HIS INJURI S OF F BRUARY 1 2 , 1 9 75 .

The WORKMAN HAD NOT B  N ABL TO R TURN TO WORK AFT R JUN 25,
1 97 5 . AT THAT TIM TH WORKMAN S WIF ASK D DR. HOLB RT TO PLAC 
TH WORKMAN BACK ON DISABILITY STATUS, HOW V R, H D CLIN D TO DO SO.
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AUGUST 6 1 1975 HARRY LILLIE DIED FROM BRONCHOGENIC CARCJNOMA 0 HE 

HAD BEEN PAID TIME LOSS FROM FEBRUARY 1 7 TO APRIL 1 7 t 1975 • 

CLAIMANT APPEALED FROM THE DETERMINATION ORDER, PURSUANT TO 

ORS 6 5 6 • 2 1 8 ( 3) • 

0R• HOLBERT' S REPORTS DO NOT SHOW ANY LOSS IN RANGE OF MOTION 

OF THE LEFT WRIST - THERE WAS SOME TENDERNESS BUT HE FELT THAT THERE 

WOULD BE COMPLETE HEALING WITH TIME• SOME RESIDUAL SYMPTOMS OF 

SPRAIN TO THE LEFT WRIST WERE NOTED BUT DR• HOLBERT FELT THAT NO 

SPECIFIC MANAGEMENT WAS INDICATED EXCEPT TIME• 

THE LAST REPORT OF DR• HOLBERT INDICATED THAT THE NECK PROBLEM 

WAS DUE TO THE OCTOBER, 19 74 TRUCK ACCIDENT AND HAD REMAINED MUCH 

THE SAME ONLY WORSE, SINCE THAT DATE AND THE LOW BACK PROBLEMS WERE 

BROUGHT ON WITH NO SPECIFIC INJURY (ALTHOUGH IT MIGHT HAVE BEEN AGGRA

VATED BY THE INJURY OF FEBRUARY 1 2 • 197 5 THE CURRENT PROBLEM IN JUNE 1 

J 975 WAS NOT DIFFERENT THAN IT HAD BEEN PRIOR TO THE INDUSTRIAL INJURY 

OF FEBRUARY, J 975) • THE TOTALITY OF THE EVIDENCE INDICATED THAT THE 

WORKMAN'S CONDITION HAD RETURNED TO WHAT IT WAS BEFORE THE INDUS

TRIAL INJURY OF FEBRUARY 12 • 1975 AND THAT ANY RESULTANT COMPLAINTS 

THAT HE HAD HAD WERE DUE TO THE OCTOBER, 1974 INJURY• THEREFORE• THE 

REFEREE CONCLUDED THERE WAS NOT SUFFICIENT EVIDENCE TO SUPPORT A 

FINDING OF PERMANENT PARTIAL OISABILITY 0 

THE REFEREE FOUND THAT THE DECEASED WORKMAN HAD WORKED A 

VARIED WORK WEEK FROM WEEK TO WEEK AS A TRUCK DRIVER• DURING 1974 

HIS EARNINGS WERE LESS THAN OTHER TRUCK DRIVERS WITH SIMILAR SENIOR

ITY BECAUSE HE HAD BEEN PHYSICALLY INCAPABLE OF WORKING SOME OF THE 

TIME. DURING JANUARY, 1975 THE TRUCKING BUSINESS WAS SLOW• ALL ACTI

VITY CEASED FROM DECEMBER 2 0 t 197 4 UNTIL JANUARY 6, 197 5 WHEN THE 

TRUCK DRIVERS WENT ON A THREE DAY WORK SCHEDULE• THE REFEREE FOUND 

ALTHOUGH IT WAS NORMAL PROCEDURE IN THE WINTER TIME TO GO INTO A 

THREE DAY WORK WEEK, THE NORl\1AL WORK WEEK WAS FIVE DAYS• AT THE 

TIME THE DECEASED WORKMAN HAD BEEN INJURED THE TRUCKING OPERATION 

WAS ON A THREE DAY WORK WEEK WHICH WAS CONTINUED, WITH SOME EXCEP

TIONS, DURING MARCH AND APRIL, 1 975 • THE COMPANY WORKED VARYING 

TIMES DEPENDING ON THE SENIORITY OR STATUS OF THE INDIVIDUAL DRIVER• 

THE REFEREE FOUND THAT DR• FRENCH HAO RELEASED THE DECEASED 

WORKMAN TO RETURN TO REGULAR WORK ON APRIL 17 1 197 5 - HE HAD CONTINUED 

TO SEE DR• CHATBURN FOR HIS NECK AND BACK PROBLEMS AND HAD LATER SEEN 

DR• HOLBERT FOR THESE PROBLEMS 1 BUT DR 0 HOLBERT, ON JANUARY 25, 1975 

REFUSED THE WIFE'S REQUEST TO PUT HER HUSBAND BACK ON A DISABILITY 

STATUS. HE CONCLUDED THAT COMPENSATION FOR TEMPORARY TOTAL DISA

BILITY WAS PROPERLY TERMINATED ON APRIL 17 1 1975• 

W1TH RESPECT TO THE PROPER COMPUTATION FOR THE TEMPORARY TOTAL 

DISABILITY COMPENSATION, CLAIMANT'S CONTENTION WAS THAT IF A WORKMAN 

WAS EMPLOYED FIVE DAYS A WEEK AND WAS WILLING AND AVAILABLE TO WORK 

HE SHOULD BE ENTITLED TO HAVE HIS TEMPORARY TOTAL DISABILITY COMPEN

SATION BE COMPUTED ON A FIVE DAY BASIS. HOWEVER, THE FUND CONTENDED 

THAT THE WORKMAN WOULD BE ENTITLED TO COMPENSATION BASED ON THE 

NUMBER OF DAYS PER WEEK HE WAS WORKING AT THE TIME THE INJURY OCCURRED 

AND IF HE NORMALLY WORKED FIVE DAYS A WEEK BUT WAS ONLY WORKING 

THREE DAYS A WEEK WHEN THE INJURY OCCURRED, AND OTHER WORKERS IN THE 

SAME CATEGORY WERE LIKEWISE WORKING THREE DAYS A WEEK 1 THAT THIS 

COMPENSATION SHOULD BE COMPUTED AT THE LOWER SCALE. 

THE REFEREE FOUND THAT A WORKMAN WHO USUALLY WORKS THREE DAYS 

A WEEK IF INJURED DURING THAT PERIOD OF TIME WHEN HE WAS EMPLOYED 

FIVE DAYS A WEEK WOULD BE ENTITLED TO COMPENSATION COMPUTED ON THE 

BASIS OF FIVE DAYS A WEEK, BUT THAT A WORKMAN WHO NORMALLY WORKS 
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ON AUGUST 6 , 1 9 75 HARRY LILLI DI D FROM BRONCHOG NIC CARCINOMA. H 
HAD B  N PAID TIM LOSS FROM F BRUARY 17 TO APRIL 1 7 , 1 97 5 .

Cl im nt  ppe led from the determin tion order, pursu nt to
ORS 6 6,218(3) .

Dr. holbert's reports do not show  ny loss in r nge of motion
OF TH L FT WRIST TH R WAS SOM T ND RN SS BUT H F LT THAT TH R 
WOULD B COMPL T H ALING WITH TIM . SOM R SIDUAL SYMPTOMS OF
SPRAIN TO TH L FT WRIST W R NOT D BUT DR. HOLB RT F LT THAT NO
SP CIFIC MANAG M NT WAS INDICAT D  XC PT TIM .

The l st report of dr. holbert indic ted th t the neck problem
WAS DU TO TH OCTOB R, 1 9 74 TRUCK ACCID NT AND HAD R MAIN D MUCH
TH SAM ONLY WORS , SINC THAT DAT AND TH LOW BACK PROBL MS W R 
BROUGHT ON WITH NO SP CIFIC INJURY (ALTHOUGH IT MIGHT HAV B  N AGGRA
VAT D BY TH INJURY OF F BRUARY 1 2 , 1 9 7 5 TH CURR NT PROBL M IN JUN ,
1 9 7 5 WAS NOT DIFF R NT THAN IT HAD B  N PRIOR TO TH INDUSTRIAL INJURY
OF F BRUARY, 1 97 5 ). TH TOTALITY OF TH  VID NC INDICAT D THAT TH 
WORKMAN1 S CONDITION HAD R TURN D TO WHAT IT WAS B FOR TH INDUS
TRIAL INJURY OF F BRUARY 1 2 , 19 7 5 AND THAT ANY R SULTANT COMPLAINTS
THAT H HAD HAD W R DU TO TH OCTOB R, 1 9 74 INJURY, TH R FOR , TH 
R F R  CONCLUD D TH R WAS NOT SUFFICI NT  VID NC TO SUPPORT A
FINDING OF P RMAN NT PARTIAL DISABILITY,

The referee found th t the dece sed workm n h d worked  
VARI D WORK W  K FROM W  K TO W  K AS A TRUCK DRIV R. DURING 1974
HIS  ARNINGS W R L SS THAN OTH R TRUCK DRIV RS WITH SIMILAR S NIOR
ITY B CAUS H HAD B  N PHYSICALLY INCAPABL OF WORKING SOM OF TH 
TIM . DURING JANUARY, 1 97 5 TH TRUCKING BUSIN SS WAS SLOW. ALL ACTI
VITY C AS D FROM D C MB R 20, 1974 UNTIL JANUARY 6, 1975 WH N TH 
TRUCK DRIV RS W NT ON A THR  DAY WORK SCH DUL . TH R F R  FOUND
ALTHOUGH IT WAS NORMAL PROC DUR IN TH WINT R TIM TO GO INTO A
THR  DAY WORK W  K, TH NORMAL WORK W  K WAS FIV DAYS. AT TH 
TIM TH D C AS D WORKMAN HAD B  N INJUR D TH TRUCKING OP RATION
WAS ON A THR  DAY WORK W  K WHICH WAS CONTINU D, WITH SOM  XC P
TIONS, DURING MARCH AND APRIL, 1 97 5 , TH COMPANY WORK D VARYING
TIM S D P NDING ON TH S NIORITY OR STATUS OF TH INDIVIDUAL DRIV R.

The referee found th t dr. french h d rele sed the dece sed
WORKMAN TO R TURN TO R GULAR WORK ON APRIL 1 7 , 1 97 5 H HAD CONTINU D
TO S  DR. CHATBURN FOR HIS N CK AND BACK PROBL MS AND HAD LAT R S  N
Dk. HOLB RT FOR TH S PROBL MS, BUT DR. HOLB RT, ON JANUARY 2 5 , 1 9 75
R FUS D TH WIF S R QU ST TO PUT H R HUSBAND BACK ON A DISABILITY
STATUS. H CONCLUD D THAT COMP NSATION FOR T MPORARY TOTAL DISA-
BILITY WAS PROP RLY T RMINAT D ON APRIL 17, 1975.

With respect to the proper comput tion for the tempor ry tot l
DISABILITY COMP NSATION, CLAIMANT* S CONT NTION WAS THAT IF A WORKMAN
WAS  MPLOY D FIV DAYS A W  K AND WAS WILLING AND AVAILABL TO WORK
H SHOULD B  NTITL D TO HAV HIS T MPORARY TOTAL DISABILITY COMP N
SATION B COMPUT D ON A FIV DAY BASIS. HOW V R, TH FUND CONT ND D
THAT TH WORKMAN WOULD B  NTITL D TO COMP NSATION BAS D ON TH 
NUMB R OF DAYS P R W  K H WAS WORKING AT TH TIM TH INJURY OCCURR D
AND IF H NORMALLY WORK D FIV DAYS A W  K BUT WAS ONLY WORKING
THR  DAYS A W  K WH N TH INJURY OCCURR D, AND OTH R WORK RS IN TH 
SAM CAT GORY W R LIK WIS WORKING THR  DAYS A W  K, THAT THIS
COMP NSATION SHOULD B COMPUT D AT TH LOW R SCAL .

The referee fou d that a workma who usually works three days

A W  K IF INJUR D DURING THAT P RIOD OF TIM WH N H WAS  MPLOY D
FIV DAYS A W  K WOULD B  NTITL D TO COMP NSATION COMPUT D ON TH 
BASIS OF FIV DAYS A W  K, BUT THAT A WORKMAN WHO NORMALLY WORKS
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DAYS A WEEK WOULD ONLY BE ,1§:NTITLED 
ON THE THREE DAV WEEK EVEN THOUGH HE MAY 
ANXIOUS, TO WORK FIVE OR SIX DAYS A WEEK• 

.REFEREE FOUND THAT THE DECEASED WORKMAN 

TO, COMPENSATION COM-PUTED 

HAVE BEEN WILLING,. OR EVEN 

IN THE PRESENT CASI;:: THE 
HAD BEEN EMPLOYED TO WORK 

A FIVE DAV WEEK, ALTHOUGH AT THE TIME THAT HE HAD SUF·FERED HIS COM
PENSABLE INJURY, BECAUSE OF CONDITIONS IN THE INDUSTRY, HE, AS WELL 
AS OTHERS IN THIS CATEGORY, HAD BEEN WORKING A THREE DAV WORK SCHEDULE• 

HE CONCLUDED THAT AS THE DECEASED WORKMAN WOULD HAVE NORMALLY 
.BEEN EMPLOYED FIVE DAYS A WEEK BUT WAS REDUCED TO THREE DAYS A WEEK 
BECAUSE OF TEMPORARY PROBLEMS HE SHOULD HAVE RECEIVED COMPENSATION 
AS THOUGH HE HAO BEEN WORKING A FIVE DAY WEEK AT THE TIME· HE HAD 
BEEN INJURED - HE, THEREFORE, DIRECTED THE FUND TO ADJUST THE RATE OF 
COMPENSATION FOR TEMPORARY TOTAL DISABILITY ON THE BASIS OF A FIVE 
DAY WEEK RATHER THAN A THREE DAY WEEK• 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE• S FIND
INGS AND CONCLUSIONS THAT THE DECEDANT WORKMAN HAD SUFFERED NO PER
MANENT PARTIAL DISABILITY• 

HOWEVER, THE BOARD DISAGREES WITH THE REFEREE• S CONCLUSION' 
THAT BECAUSE THE DECEASED WORKMAN WOULD HAVE NORMALLY BEEN EMPLOYED 
-FIVE DAYS A WEEK BUT HAD BEEN REDUCED TO A THREE DAV A WEEK SCHEDULE 

BECAUSE OF TEMPORARY PROBLEMS HE WAS ENTITLED TO RECEIVE COMPENSA

TION AS THOUGH HE HAO BEEN WORKING FIVE DAYS A WEEK AT THE TIME OF HIS 
INJURY, THE EVIDENCE INDICATES THAT THE ENTIRE CREW HAD BEEN LAID OFF 
ON DECEMBER 20, 1974 AND DID NOT RETURN TO WORK UNTIL JAN.UARV 6, 1975 
WHEN THEY WERE REHIRED ON A THREE DAY WORK SCHEDULE• AT THE TIME OF 
THE HEARING ON OCTOBER 14 0 1975 THE EMPLOYER WAS STILL WORKING THE 
THREE DAY A WEEK SCHEDULE• THE REFEREE STATED THAT IT- WAS NORMAL 
PROCEDURE DURING THE WINTER MONTHS TO REDUCE THE WORKING. SCHEDULE• 

THE BOARD CONCLUDES THAT THE NORMAL WORKING WEEK CONSISTED OF 
THREE DAYS AT THE TIME THE DECEASED WORKMAN HAD SUFFERED HIS INDUS
TRIAL INJURY AND, THEREFORE, THE COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY WAS PROPERLY COMPUTED ON A THREE DAV WEEK• THE REDUCTION 
FROM A FIVE DAY WEEK TO A THREE DAY WEEK WAS NOT DUE TO ANY • TEMPO-. 
RARY PROBLEMY BUT WAS A REGULAR, SEASONAL CHANGE OF SCHEDULE AND 
AFFECTED ALL OF THE DRIVERS, INCLUDING THE DECEASED WORKMAN 8 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 13 t 19 76 IS MODIFIED• 

CLAIMANT SHALL BE PAID TEMPORARY TOTAL DISABILITY COMPENSATION 
F~OM FEBRUARY 1 7 THROUGH APRIL 17 1 197 5 ON THE RATE OF A THREE DAY 

WEEK• 

THE DETERMINATION ORDER MAILED MAY 12 1 1 975 IS AFF·IRMEDe 

WCB CASE NO. 75-2151 

LEWIS MORRIS, CLAIMANT 
De KEITH SWANSON, CLAIMANT'S ATTY, 
DARYLL KLEIN, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

JULY 2, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER GRANTING CLAIMANT TIME LOSS ANO 

-2 8 5 -

THR  DAYS A W  K WOULD ONLY B . NTITL D TO, COMP NSATION COMPUT D
ON TH THR  DAY W  K  V N THOUGH H MAY HAV B  N WILLING, OR  V N
ANXIOUS, TO WORK FIV OR SIX DAYS A W  K, IN TH PR S NT CAS TH 
R F R  FOUND THAT TH D C AS D WORKMAN HAD B  N  MPLOY D TO WORK
A FIV DAY W  K, ALTHOUGH AT TH TIM THAT H HAD SUFF R D HIS COM
P NSABL INJURY, B CAUS OF CONDITIONS IN TH INDUSTRY, H , AS W LL
AS OTH RS IN THIS CAT GORY, HAD B  N WORKING A THR  DAY WORK SCH DUL ,

He co cluded that as the deceased workma would have  ormally

B  N  MPLOY D FIV DAYS A W  K BUT WAS R DUC D TO THR  DAYS A W  K
B CAUS OF T MPORARY PROBL MS H SHOULD HAV R C IV D COMP NSATION
AS THOUGH H HAD B  N WORKING A FIV DAY W  K AT TH TIM H HAD
B  N INJUR D H , TH R FOR , DIR CT D TH FUND TO ADJUST TH RAT OF
COMP NSATION FOR T MPORARY TOTAL DISABILITY ON TH BASIS OF A FIV 
DAY W  K RATH R THAN A THR  DAY W  K,

The board, o de  ovo review, agrees with the referee’s fi d

 ngs AND CONCLUSIONS THAT TH D C DANT WORKMAN HAD SUFF R D NO P R
MAN NT PARTIAL DISABILITY,

However, the board disagrees with the referee’s co clusio 

THAT B CAUS TH D C AS D WORKMAN WOULD HAV NORMALLY B  N  MPLOY D
FIV DAYS A W  K BUT HAD B  N R DUC D TO A THR  DAY A W  K SCH DUL 
B CAUS OF T MPORARY PROBL MS H WAS  NTITL D TO R C IV COMP NSA
TION AS THOUGH H HAD B  N WORKING FIV DAYS A W  K AT TH TIM OF HIS
INJURY, TH  VID NC INDICAT S THAT TH  NTIR CR W HAD B  N LAID OFF
ON D C MB R 20, 1974 AND DID NOT R TURN TO WORK UNTIL JANUARY 6 , 1975
WH N TH Y W R R HIR D ON A THR  DAY WORK SCH DUL , AT TH TIM OF
TH H ARING ON OCTOB R 1 4 , 1 9 75 TH  MPLOY R WAS STILL WORKING TH 
THR  DAY A W  K SCH DUL , TH R F R  STAT D THAT IT WAS NORMAL
PROC DUR DURING TH WINT R MONTHS TO R DUC TH WORKING SCH DUL ,

The board co cludes that the  ormal worki g week co sisted of

THR  DAYS AT TH TIM TH D C AS D WORKMAN HAD SUFF R D HIS INDUS
TRIAL INJURY AND, TH R FOR , TH COMP NSATION FOR T MPORARY TOTAL
DISABILITY WAS PROP RLY COMPUT D ON A THR  DAY W  K, TH R DUCTION
FROM A FIV DAY W  K TO A THR  DAY W  K WAS NOT DU TO ANY T MPO
RARY PROBL M BUT WAS A R GULAR, S ASONAL CHANG OF SCH DUL AND
AFF CT D ALL OF TH DRIV RS, INCLUDING TH D C AS D WORKMAN,

ORDER
The order of the referee, dated Ja uary 1 3 , 1 9 76 is modified.

Claima t shall be paid temporary total disability compe satio 

FROM FEBRUARY 17 THROUGH APRIL 1 7 , 1 97  ON THE RATE OF A THREE DAY
WEEK,

The determi atio order mailed may 12, 1975 is affirmed.

WCB CA E NO. 75-2151 JULY 2, 1976

LEWI MORRI , CLAIMANT
D, K ITH SWANSON, CLAIMANT S ATTY,
DARYLL KL IN, D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee’s order which

AFFIRM D TH D T RMINATION ORD R GRANTING CLAIMANT TIM LOSS AND

■2 8 5
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DEGREES FOR 3 0 PER CENT UNSCHEDULED NECK DISABILITY. 

CLAIMANT, A TRUCK DRIVER, SUFFERED A COMPENSABLE INJURY ON 

MARCH 2 5 1 197 4 WHEN AS HE WAS UNLOADING A TRUCK, HE THREW A STRAP 

OVER THE LOAD ANO EXPERIENCED PAIN BETWEEN THE SHOULDER BLADES WHICH 

LATER RADIATED DOWN HIS RIGHT ARM. 

CLAIMANT RECEIVED CHIROPRACTIC TREATMENTS FROM DR, WARNER -

IN MAY CLAIMANT WAS EXAMINED BY DR• JOHN WHITE WHO DIAGNOSED ACUTE 

DISC HERNIATION AT C6 -7 ON THE RIGHT AND RECOMMENDED HOSPITALIZATION. 

IN JUNE, 1 974, CLAIMANT WAS HOSPITALIZED AND A DECOMPRESSION 

FORAMINOTOMY AT C6 -7 AND C7 -Tt WAS PERFORMED BY DR 0 HILL~ IN OCTO

BER, 197 4 1 DR. HILL STATED CLAIMANT STILL HAO PAIN SYMPTOMS - HE HAD 

TRIED TO RETURN TO TRUCK DRIVING BUT HAD TO TERMINATE HIS EMPLOYMENT 0 

0R 0 HILL FOUND CLAIMANT TO BE MEDICALLY STATIONARY AND REFERRED HIM 

TO THE DISABILITY PREVENTION DIVISION TO BE RETRAINED 0 

DR 0 VAN OSDEL 1 WHO EXAMINED CLAIMANT AT THE DISABILITY PREVEN

T ION DIVIS ION ON JANUARY 6 1 197 5 1 FOUND RESIDUALS OF NECK STRAIN, MILD 

SIGNIFICANT PSYCHOPATHOLOGY, HE RECOMMENDED A JOB CHANGE WITH NO 

OVERHEAD WORK OR BENDING, TWISTING OR STOOPING MOTION 0 

ON MAY 2 3, 197 5 1 CLAIMANT'S CLAIM· WAS CLOSED WITH AN AWARD OF 

96 DEGREES, 

OR. POULSON EXAMINED CLAIMANT ON AUGUST 12, AND AUGUST 26 1 1975 

AND FOUND CLAIMANTY S CONDITION IMPROVED BUT HE DID HAVE RESIDUALS -

DUE TO THE FUNCTIONAL OVERLAY, 0R 0 POULSON FOUND IT DIFFICULT TO EVALU

ATE THE EXTENT OF CLAIMANTY S DISABILITY. 

THE DIVISION OF VOCATIONAL REHABILITATION FOUND CLAIMANT WAS NOT 

ELIGIBLE FOR VOCATIONAL REHABILITATION ON THE BASIS OF 'MEDICALLY' NOT 

FEASIBLE 0 

THE CLAIMANT TESTIFIED THAT HE HAD GREAT DIFFICULTY GETTING IN 

AND OUT OF CARS AND CHAIRS AND COULD NOT STAND OR SIT FOR EXTENDED 

PERIODS OF TIME - AT THE HEARING CLAIMANT LIMPED BADLY, HOWEVER, 

FILM SHOWN AT THE HEARING REFUTED THE EXTENT OF CLAIMANTY S PROBLEM 0 

THEY SHOWED CLAIMANT DOING ALL THE AFOREMENTIONED ACTIVITIES WITHOUT 

APPARENT DIFFICULTY ANO WALKING WITH NO LIMP• 

THE REFEREE CONCLUDED THAT CLAIMANT OBVIOUSLY EXAGGERATED HIS 

PHYSICAL IMPAIRMENT AND 1 BASED UPON THE MEDICAL EVIDENCE AND THE 

FILMS, FELT CLAIMANT HAD BEEN ADEQUATELY COMPENSATED FOR HIS LOSS 

OF WAGE EARNING CAPACITY BY THE AWARD OF 9 6 DEGREES FOR 3 0 PER CENT 

UNSCHEDULED NECK DISABILITY, 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE CONCLUSIONS AND FIND

INGS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 16, 1976 IS AFFIRMED. 

-2 86 -

96 D GR  S FOR 30 P R C NT UNSCH DUL D N CK DISABILITY,

Claima t, a truck driver, suffered a compe sable i jury o 

MARCH 2 5 , 1 9 74 WH N AS H WAS UNLOADING A TRUCK, H THR W A STRAP
OV R TH LOAD AND  XP RI NC D PAIN B TW  N TH SHOULD R BLAD S WHICH
LAT ft RADIAT D DOWN HIS RIGHT ARM.

Claima t received chiropractic treatme ts from dr. war er

IN MAY CLAIMANT WAS  XAMIN D BY DR. JOHN WHIT WHO DIAGNOS D ACUT 
DISC H RNIATION AT C6 7 ON TH RIGHT AND R COMM ND D HOSPITALIZATION.

In JUN , 1 97 4 , CLAIMANT WAS HOSPITALIZ D AND A D COMPR SSION
FORAMINOTOMY AT C6 7 AND C7 T1 WAS P RFORM D BY DR. HILL. IN OCTO
B R, 1 974 , DR. HILL STAT D CLAIMANT STILL HAD PAIN SYMPTOMS H HAD
TRI D TO R TURN TO TRUCK DRIVING BUT HAD TO T RMINAT HIS  MPLOYM NT.
DR. HILL FOUND CLAIMANT TO B M DICALLY STATIONARY AND R F RR D HIM
TO TH DISABILITY PR V NTION DIVISION TO B R TRAIN D.

Dr. VAN OSD L, WHO  XAMIN D CLAIMANT AT TH DISABILITY PR V N
TION DIVISION ON JANUARY 6 , 1 97 5 , FOUND R SIDUALS OF N CK STRAIN, MILD
SIGNIFICANT psychopathology, he recommended a job change w th no
OV RH AD WORK OR B NDING, TWISTING OR STOOPING MOTION.

On MAY 2 3 , 1 9 7 5 , CLAIMANT S CLAIM- WAS CLOS D WITH AN AWARD OF

96 D GR  S.

Dr. POULSON  XAMIN D CLAIMANT ON AUGUST 12, AND AUGUST 2 6 , 19 7 5
AND FOUND CLAIMANT S CONDITION IMPROV D BUT H DID HAV R SIDUALS
DU TO TH FUNCTIONAL OV RLAY, DR. POULSON FOUND IT DIFFICULT TO  VALU
AT TH  XT NT OF CLAIMANT S DISABILITY.

The divisio of vocatio al rehabilitatio fou d claima t was  ot
 LIGIBL FOR VOCATIONAL R HABILITATION ON TH BASIS OF M DICALLY' NOT
F ASIBL .

The claima t testified that he had great difficulty getti g i 

AND OUT OF CARS AND CHAIRS AND COULD NOT STAND OR SIT FOR  XT ND D
P RIODS OF TIM AT TH H ARING CLAIMANT LIMP D BADLY. HOW V R,
FILM SHOWN AT TH H ARING R FUT D TH  XT NT OF CLAIMANT'S PROBL M.
TH Y SHOW D CLAIMANT DOING ALL TH AFOR M NTION D ACTIVITI S WITHOUT
APPAR NT DIFFICULTY AND WALKING WITH NO LIMP.

The referee co cluded that claima t obviously exaggerated HI 
PHYSICAL IMPAIRM NT AND, BAS D UPON TH M DICAL  VID NC AND TH 
FILMS, felt cla mant had been adequately compensated for h s loss
OF WAG  ARNING CAPACITY BY TH AWARD OF 96 D GR  S FOR 3 0 P R C NT
UNSCH DUL D N CK DISABILITY.

The bo rd, on de novo review,  dopts the conclusions  nd find
ings OF THE REFEREE.

ORDER
The order of the referee, dated Ja uary 16, i 9 76 is affirmed.

•2 8 6
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CASE NO. 75-:-2020 

THOMAS G. DALTON, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS, 
DEPT, OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

JULY 2, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AWARDED HIM AN ADDITIONAL 96 DEGREES, MAKING A TOTAL AWARD OF 
224 DEGREES FOR 7 0 PER CENT UNSCHEDULED LOW BACK DISABILITY, HE CON
TENDS THAT HE IS PERMANENTLY AND TOTALLY DISABLED 1 

CLAIM ANT SLIFFE RED A COMPENSABLE LOW BACK INJURY IN AUGUST 1 197 3 • 
HE FIRST RECEIVED CHIROPRACTIC ADJUSTMENTS AND WAS FITTED FOR A LUMBO
SACRAL SUPPORT - HE WAS RELEASED FOR WORK ON SEPTEMBER 5 1 BUT WAS 
ONLY ABLE TO WORK FOR ABOUT A WEEK 1 HE WAS AGAIN RELEASED TO RETURN 
TO WORK ON SEPTEMBER 27 0 BUT WAS ONLY ABLE TO WORK FOUR HOURS THIS 
TIME DUE TO THE BOUNCING INVOLVED IN DRIVING A LUMBER STACKER, WHICH 
WAS HIS REGULAR JOB, 

CLAIMANT'S TREATING CHIROPRACTOR WAS OF THE OPINION THAT CLAIM
ANT WAS UNABLE TO RETURN TO HIS FORMER WORK AND 1 IN NOVEMBER 197 3 0 

CLAIMANT WAS REFERRED TO DR 0 MELSON, A NEUROLOGIST, WHO PERFORMED 
A MYELOGRAM AND SUBSEQUENTLY, A LUMBAR LAMINECTOMY 1 CLAIMANT HAD 
A SLOW RECOVERY WITH GRADUALLY INCREASING MOTION AND DECREASING PAIN 
DURING THIS PERIOD OF TIME HE WAS TREATED BY BOTH AN ORTHOPEDIST AND 
A CHIROPRACTOR, 

IN FEBRUARY, 1 9 7 5 CLAIMANT HAD REACHED A STATIONARY POINT WITH 
LIMITED USE OF HIS BACK 0 ANY STRAIN OR STRESS MOTION USED CAUSED BACK 
DISCOMFORT WHICH COULD BE RELIEVED BY CHIROPRACTIC TREATMENT• DR• 
HOLBERT, AN ORTHOPEDIST, FELT THAT A FUSION WOULD BE A PROBABLE 
BENEFIT TO CLAIMANT AND IN MARCH 0 I 97 5 1 CLAIMANT WAS EVALUATED AT 
THE BACK EVALUATION CLINIC 1 IT WAS FELT THAT CLAIMANT'S MECHANICAL 
BACK PAIN WOULD PROBABLY, BUT NOT ABSOLUTELY, BE LESSENED BY A FUSION 
HOWEVER, CLAIMANT REFUSED SUCH PROCEDURE. 

AT THE PRESENT TIME CLAIMANT HAS LOW BACK AND Bl-LATERAL ACHE 
AND PAIN AGGRAVATED BY BENDING, LIFTING, STOOPING, CLIMBING AND TWIST
ING AND REMAINING IN ONE POSITION FOR A PROLONGED PERIOD OF TIME, CLA_IM
ANT' S PRIOR WORK EXPERIENCE CONSISTED ALMOST ENTIRELY OF LOGGING AND 
HEAVY EQUIPMENT OPERATION, CLAIMANT IS NOT WORKING NOW BUT DURING 
A TYPICAL DAY HE WILL TRAIN HIS BIRD DOG FOR ONE TO TWO HOURS, THIS 
INVOLVES WALKING THE DOG BUT ALSO ALLOWS CLAIMANT T0 1 ALTERNATIVELY, 
S_IT 1 STAND AND SQUAT 0 HE IS ABLE TO DRIVE SHORT DISTANCES FOR VISITING 
PURPOSES AND CLAIMANT HUNTS IN THE SAND DUNES FOR A FEW HOURS A DAY, 
OCCASIONALLY HE GOES BAY FISHING IN A 1 5 FOOT BOAT FOR APPROXIMATELY 
A THREE HOUR TRIP, 

THE "REFEREE FOUND THE CONCENSUS OF MEDICAL OPINION WAS THAT 
CLAIMANT COULD NOT RETURN TO HIS JOB HE WAS DOING -AT THE TIME HE SUF
FERED HIS INJURY NOR TO ANY OTHER JOB WHICH REQUIRED STRENUOUS LABOR 
INVOLVING REPETITIVE LIFTING, BENDING, TWISTING OR STOOPING. HE CON
CLUDED, THEREFORE, THAT CLAIMANT WAS PRECLUDED FROM ALL WORK IN 
WHICH HE HAD HAD EXPERIENCE, 

THE FUND URGES THAT THE DETERMINATION ORDER BE AFFIRMED BY THE 
REFEREE ON THE BASIS OF CLAIMANT'S REFUSAL TO SUBMIT TO THE RECOM
MENDED FUSION SURGERY, THE REFEREE FOUND THAT THERE WAS AN 8 0 PER CENT 
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JULY 2, 1976WCB CA E NO. 75-2020

THOMA G. DALTON, CLAIMANT
POZZl, WILSON AND ATCHISON,

cla mant s ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by bo rd members wilson  nd moore.

The cl im nt seeks review by the bo rd of the referee1 s order
WHICH AWARD D HIM AN ADDITIONAL 96 D GR  S, MAKING A TOTAL AWARD OF
224 D GR  S FOR 70 P R C NT UNSCH DUL D LOW BACK DISABILITY. H CON
T NDS THAT H IS P RMAN NTLY AND TOTALLY DISABL D.

Claima t suffered a compe sable low back i jury i august, 1973.
H FIRST R C IV D CHIROPRACTIC ADJUSTM NTS AND WAS FITT D FOR A LUMBO
SACRAL SUPPORT H WAS R L AS D FOR WORK ON S PT MB R 5 , BUT WAS
ONLY ABL TO WORK FOR ABOUT A W  K. H WAS AGAIN R L AS D TO R TURN
TO WORK ON S PT MB R 27, BUT WAS ONLY ABL TO WORK FOUR HOURS THIS
TIM DU TO TH BOUNCING INVOLV D IN DRIVING A LUMB R STACK R, WHICH
WAS HIS R GULAR JOB.

Claima t's treati g chiropractor was of the opi io that claim

ant WAS UNABL TO R TURN TO HIS FORM R WORK AND, IN NOV MB R 1 97 3 ,
CLAIMANT WAS R F RR D TO DR. M LSON, A N UROLOGIST, WHO P RFORM D
A MY LOGRAM AND SUBS QU NTLY, A LUMBAR LAMIN CTOMY. CLAIMANT HAD
A SLOW R COV RY WITH GRADUALLY INCR ASING MOTION AND D CR ASING PAIN
DURING THIS P RIOD OF TIM H WAS TR AT D BY BOTH AN ORTHOP DIST AND
A CHIROPRACTOR.

In F BRUARY, 1 9 7 5 CLAIMANT HAD R ACH D A STATIONARY POINT WITH
LIMIT D US OF HIS BACK. ANY STRAIN OR STR SS MOTION US D CAUS D BACK
DISCOMFORT WHICH COULD B R LI V D BY CHIROPRACTIC TR ATM NT. DR.
HOLB RT, AN ORTHOP DIST, F LT THAT A FUSION WOULD B A PROBABL 
B N FIT TO CLAI MANT AND IN MARCH, 1 97 5 , CLAI MANT WAS  VALUAT D AT
TH BACK  VALUATION CLINIC. IT WAS F LT THAT CLAIMANT'S M CHANICAL
BACK PAIN WOULD PROBABLY, BUT NOT ABSOLUT LY, B L SS N D BY A FUSION
HOW V R, CLAIMANT R FUS D SUCH PROC DUR .

At TH PR S NT TIM CLAIMANT HAS LOW BACK AND BI-LAT RAL ACH 
AND PAIN AGGRAVAT D BY B NDING, LIFTING, STOOPING, CLIMBING AND TWIST
ING AND R MAINING IN ON POSITION FOR A PROLONG D P RIOD OF TIM . CLAIM
ANT'S PRIOR WORK  XP RI NC CONSIST D ALMOST  NTIR LY OF LOGGING AND
H AVY  QUIPM NT OP RATION. CLAIMANT IS NOT WORKING NOW BUT DURING
A TYPICAL DAY H WILL TRAIN HIS BIRD DOG FOR ON TO TWO HOURS, THIS
INVOLV S WALKING TH DOG BUT ALSO ALLOWS CLAIMANT TO, ALT RNATIV LY,
SIT, STAND AND SQUAT. H IS ABL TO DRIV SHORT DISTANC S FOR VISITING
PURPOS S AND CLAIMANT HUNTS IN TH SAND DUN S FOR A F W HOURS A DAY.
OCCASIONALLY H GO S BAY FISHING IN A 15 FOOT BOAT FOR APPROXIMAT LY
A THR  HOUR TRIP.

The referee fou d the co ce sus of medical opi io was that

CLAIMANT COULD NOT RETURN TO HIS JOB HE WAS DOING AT THE TIME HE SUF
FERED HIS INJURY NOR TO ANY OTHER JOB WHICH REQUIRED STRENUOUS LABOR
INVOLVING REPETITIVE LIFTING, BENDING, TWISTING OR STOOPING. HE CON
CLUDED, THEREFORE, THAT CLAIMANT WAS PRECLUDED FROM ALL WORK IN
WHICH HE HAD HAD EXPERIENCE.

The fund urges th t the determin tion order be  ffirmed by the
REFEREE ON THE BASIS OF CLAIMANT'S REFUSAL TO SUBMIT TO THE RECOM
MENDED FUSION SURGERY. THE REFEREE FOUND THAT THERE WAS AN 80 PER CENT
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OF A SUCCESSFUL FUSION WHICH, IF IT WERE ACCOMPLISHED, WOULD 

ENHANCE CLAIMANT'S PRESENT WORK CAPABILITIES. IT WOULD NOT PERMA

NENTLY ENABLE HIM TO RETURN TO HEAVY WORK BUT IT WOULD ALLOW CLAIM

ANT TO ATTEMPT TO PERFORM LIGHT WORK• 

THE REFEREE FOUND THAT CLAIMANT'S PRESENT DISABILITY AS IT PER

TAINED TO IMPAIRMENT WAS GREATER THAN IT WOULD BE IF A FUSION WAS 

PERFORMED AND HE FOUND NO JUSTIFICATION FOR CLAIMANT'S REFUSAL FOR 

THE FUSION 0 HOWEVER, EVEN WITH A FUSION, CLAIMANT COULD NOT ENGAGE 

IN HEAVY WORK AND HE HAS HAD NO TRAINING OR EXPERIENCE IN LIGHT TYPE 

WORK• CLAIMANT HAS ONLY A 9 TH .GRADE EDUCATION AND THERE IS NO EVIDENCE 

IN THE RECORD THAT HE IS NOT TRAINABLE• CLAIMANT" SONLY ATTEMPT AT 

LIGHTER WORK WAS PRIOR TO HIS LAMINECTOMY. 

THE REFEREE CONCLUDED THAT THE MEDICAL EVIDENCE, COMBINED WITH 

OTHER FACTORS RELEVANT TO THE DETERMINATION OF UNSCHEDULED DISABILITY, 

FAILED TO ESTABLISH THAT CLAIMANT WAS INCAPABLE OF ANY TYPE OF WORK -

HOWEVER, HE HAS LOST HIS MAIN ASSET IN "THE LABOR MARKET, NAMELY HIS 

BACK AND HE PRESENTLY HAS FEW OTHER ATTRIBUTES OR ABILITIES TO OFFSET 

THAT Loss. HE CONCLUDED THAT THE SEVERE LIM IT AT ION OF CLAIMANT' s 

ABILITY TO GAIN AND HOLD WORK IN THE BROAD FIELD OF INDUSTRIAL OCCUPA

TIONS ENTITLED HIM TO AN AWARD OF 70 PER CENT OF THE MAXIMUM ALLOW

ABLE BY STATUTE FOR HIS UNSCHEDULED LOW BACK DISABILITY. 

THE BOARD 1 ON .DE NOVO REVIEW 1 DOES NOT AGREE WITH THE REFEREE'S 

FINAL CONCLUSION• THE BOARD DOES NOT BELIEVE THAT CLAIMANT HAS MADE 

A BONA FIDE ATTEMPT TO ASSIST HIMSELF. HE HAS MADE ONLY ONE ATTEMPT 

TO DO LIGHT WORK• THE MEDICAL EVIDENCE INDICATES THAT THERE ARE MANY 

DIFFERENT TYPES OF WORK WHICH HAVE BEEN OFFERED TO CLAIMANT BUT HE 

HAS REFUSED REPEATEDLY TO ATTEMPT ANY OF THEM• CLAIMANT HAS APPLIED 

FOR SOCIAL SECURITY BUT WAS REFUSED• HE HAS NOT. GONE TO THE DEPART

MENT OF EMPLOYMENT, REEMPLOYMENT SECTION, TO SEE IF THEY COULD GIVE 

HIM ANY HELP 1 NOR HAS HE GONE TO THE COMMUNITY COLLEGE TO LOOK FOR 

ANY POSSIBLE TRAINING COURSES• 

CL.AIMANT HAS NOT APPLIED AT ANY PLACE OTHER THAN COOS HEAD 

TIMBER CO• 1 HIS FORMER EMPLOYER, FOR ANY TYPE OF WORK• HE DID RETURN 

TO WORK FOR THIS EMPLOYER PRIOR TO HIS LAMINECTOMY BUT AFTER OR• 

HOLBERT SAID HE COULD NOT DO HEAVY WORK HE DID NOT RETURN TO SEE IF 

THERE WAS ANY LIGHTER WORK AVAILABLE FOR HIMe THE EVIDENCE INDICATES 

CLAIMANT HAS BEEN ABLE TO GO DEER HUNTING, TRAIN HIS BIRO DOG, DRIVE 

HIS CAR AND GO FISHING WITHOUT EXPERIENCING ANY GREAT DISTRESS OR DIS

COMFORT. 

THE BOARD FEELS THAT CLAIMANT WAS NOT UNREASONABLE IN REFUSING 
THE SURGERY, HOWEVER WITHOUT IT, IT IS IMPOSSIBLE TO ACCURATELY ASSESS 

THE CLAIMANT'S PRESENT LOSS OF EARNING CAPACITY• THERE IS ABUNDANT. 

EVIDENCE OF CLAIMANT'S FAILURE TO ATTEMPT TO TRY ANY LIGHTER TYPE OF 

WORK WHICH HE MIGHT BE ABLE TO 00 EVEN WITHOUT THE FUSION• CLAIMANT 

SIMPLY 15 .NOT MOTIVATED TO RETURN TO ANY TYPE OF WORK. 

THE BOARD CONCLUDES THAT THIS LACK OF MOTIVATION TO RETURN TO 

THE LABOR MARKET IS THE PRIMARY REASON CLAIMANT 15 PRESENTLY EXPERI

ENCING A SUBSTANTIAL LOSS OF EARNING CAPACITY, NOT THE INDUSTRIAL 

INJURY0 CLAIMANT HAS MADE NO ATTEMPT TO DISCOVER WHAT HIS EARNING 

CAPACITY MIGHT BE 0 

THE BOARD CONCLUDES THAT UNTIL CLAIMANT CAN SHOW GREATER MOTI

VATION TO RETURN TO WORK BY ATTEMPTING TO LOOK FOR LIGHTER TYPE WORK 

WITHIN HIS CAPABILITIES - BY SEEKING ASSISTANCE FROM THE VARIOUS FACI

LITIES WHICH PROVIDE RETRAINING PROGRAMS AND POSSIBLY BY GIVING FURTHER 

CONSIDERATION TO THE SURGERY WHICH COULD NOT RESTORE CLAIMANT TO HIS 

PRE-INJURY CONDITION BUT MIGHT 1 IF SUCCESSFUL, OPEN A GREATER PORTION 
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CHANC OF A SUCC SSFUL FUSION WHICH, IF IT W R ACCOMPLISH D, WOULD
 NHANC CLAIMANT S PR S NT WORK CAPABILITI S. IT WOULD NOT P RMA
N NTLY  NABL HIM TO R TURN TO H AVY WORK BUT IT WOULD ALLOW CLAIM
ANT TO ATT MPT TO P RFORM LIGHT WORK.

The referee fou d that claima t’s prese t disability as it per

tai ed to impairme t was greater tha it would be if a fusio was
performed a d he fou d  o justificatio for claima t’s refusal for

TH FUSION. HOW V R,  V N WITH A FUSION, CLAIMANT COULD NOT  NGAG 
IN H AVY WORK AND H HAS HAD NO TRAINING OR  XP RI NC IN LIGHT TYP 
WORK. CLAIMANT HAS ONLY A 9 TH GRAD  DUCATION AND TH R IS NO  VID NC 
IN TH R CORD THAT H IS NOT TRAINABL . CLAIMANT'S ONLY ATT MPT AT
LIGHT R WORK WAS PRIOR TO HIS LAMIN CTOMY.

The referee co cluded that the medical evide ce, combi ed with

OTH R FACTORS R L VANT TO TH D T RMINATION OF UNSCH DUL D DISABILITY,
FAIL D TO  STABLISH THAT CLAIMANT WAS INCAPABL OF ANY TYP OF WORK
HOW V R, H HAS LOST HIS MAIN ASS T IN TH LABOR MARK T, NAM LY HIS
BACK AND H PR S NTLY HAS F W OTH R ATTRIBUT S OR ABILITI S TO OFFS T
THAT LOSS. H CONCLUD D THAT TH S V R LIMITATION OF CLAIMANT'S
ABILITY TO GAIN AND HOLD WORK IN TH BROAD FI LD OF INDUSTRIAL OCCUPA
TIONS  NTITL D HIM TO AN AWARD OF 7 0 P R C NT OF TH MAXIMUM ALLOW
ABL BY STATUT FOR HIS UNSCH DUL D LOW BACK DISABILITY.

The bo rd, on de novo review, does not  gree with the referee's
FINAL CONCLUSION. TH BOARD DO S NOT B LI V THAT CLAIMANT HAS MAD 
A bon fide  ttempt to  ssist himself, he h s m de only one  ttempt
TO DO LIGHT WORK. TH M DICAL  VID NC INDICAT S THAT TH R AR MANY
DIFF R NT TYP S OF WORK WHICH HAV B  N OFF R D TO CLAIMANT BUT H 
HAS R FUS D R P AT DLY TO ATT MPT ANY OF TH M. CLAIMANT HAS APPLI D
FOR SOCIAL S CURITY BUT WAS R FUS D. H HAS NOT GON TO TH D PART
M NT OF  MPLOYM NT, R  MPLOYM NT S CTION, TO S  IF TH Y COULD GIV 
HIM ANY H LP, NOR HAS H GON TO TH COMMUNITY COLL G TO LOOK FOR
ANY POSSIBL TRAINING COURS S.

Cl im nt h s not  pplied  t  ny pl ce other th n coos he d
TIMB R CO. , HIS FORM R  MPLOY R, FOR ANY TYP OF WORK. H DID R TURN
TO WORK FOR THIS  MPLOY R PRIOR TO HIS LAMIN CTOMY BUT AFT R DR.
HOLB RT SAID H COULD NOT DO H AVY WORK H DID NOT R TURN TO S  IF
TH R WAS ANY LIGHT R WORK AVAILABL FOR HIM. TH  VID NC INDICAT S
CLAIMANT HAS B  N ABL TO GO D  R HUNTING, TRAIN HIS BIRD DOG, DRIV 
HIS CAR AND GO FISHING WITHOUT  XP RI NCING ANY GR AT DISTR SS OR DIS
COMFORT.

The board feels that claima t was  ot u reaso able i refusi g

TH SURG RY, HOW V R WITHOUT IT, IT IS IMPOSSIBL TO ACCURAT LY ASS SS
TH CLAIMANT S PR S NT LOSS OF  ARNING CAPACITY. TH R IS ABUNDANT
 VID NC OF CLAIMANT S FAILUR TO ATT MPT TO TRY ANY LIGHT R TYP OF
WORK WHICH H MIGHT B ABL TO DO  V N WITHOUT TH FUSION. CLAIMANT
SIMPLY IS NOT MOTIVAT D TO R TURN TO ANY TYP OF WORK.

The bo rd concludes th t this l ck of motiv tion to return to
TH LABOR MARK T IS TH PRIMARY R ASON CLAIMANT IS PR S NTLY  XP RI
 NCING A SUBSTANTIAL LOSS OF  ARNING CAPACITY, NOT TH INDUSTRIAL
INJURY. CLAIMANT HAS MAD NO ATT MPT TO DISCOV R WHAT HIS  ARNING
CAPACITY MIGHT B .

The board co cludes that u til claima t ca show greater moti

vat on TO R TURN TO WORK BY ATT MPTING TO LOOK FOR LIGHT R TYP WORK
WITHIN HIS CAPABILITI S BY S  KING ASSISTANC FROM TH VARIOUS FACI
LITI S WHICH PROVID R TRAINING PROGRAMS AND POSSIBLY BY GIVING FURTH R
CONSID RATION TO TH SURG RY WHICH COULD NOT R STOR CLAIMANT TO HIS
PR INJURY CONDITION BUT MIGHT, IF SUCC SSFUL, OP N A GR AT R PORTION
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THE LABOR MARKET TO HIM, THAT CLAIMANT HAS BEEN ADEQUATELY COMPEN

SATED FOR HIS LOSS OF EARNING CAPACITY BY THE AWARD OF 1 28 DEGREES 0 

ORDER 

THE ORDER OF THE REFEREE, DATED NOVEMBER 2 8 1 I 9 7 5 IS REVERSE Do 

THE DETERMINATION ORDER MAILED APRIL 30 0 1975 IS AFFIRMED 0 

WCB CASE NO. 75-3335 

CHARLES MC MURRIAN, CLAIMANT 
GARY JENSEN 0 CLAIMANT'S ATTY. 

DEF'T 0 OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

CROSS REQUEST FOR REVIEW BY CLAIMANT 

JULY 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE STATE ACCIDENT INSURANCE FUND SEEKS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH AWARDED CLAIMANT 4 8 DEGREES FOR I 5 PER CENT 

UNSCHEDULED LOW BACK DISABILITY0 THE CLAIMANT CROSS REQUESTS BOARD 

REVIEW, CONTENDING HE IS ENTITLED TO A LARGER AWARD 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK ON DECEM

BER Z 8, I 9 7 I WHEN HE SLIPPED ON SOME ICE 0 HE WAS TREATED AS AN OUT

PATIENT ONLY AND CONTINUED TO WORK UNTIL THE SUMMER OF 1974 WHEN HIS 

CONDITION BECAME SO BAD THAT HE QUIT WORK AND HAS NOT WORKED SINCE. 

APPARENTLY, THE CLAIM HAD BEEN INITIALLY CLOSED AS A • MEDICAL ONLY' 0 

IT WAS REOPENED BY THE FUND AND SUBSEQUENTLY CLOSED BY A DETERMINA

TION ORDER 1 DATED AUGUST 5, I 975 1 WHICH AWARDED CLAIMANT ONLY COMPEN

SATION FOR TEMPORARY TOTAL DISABILITY FROM OCTOBER 24, 1974 THROUGH 

JUNE Z O , 1 9 7 5 0 

CLAIMANT ORIGINALLY RECEIVED CHIROPRACTIC MANIPULATIONS AND WAS 

LATER REFERRED TO DR 0 DEGGE WHO HOSPITALIZED CLAIMANT FOR APPROXI

M'ATELY A WEEK 0 THEREAFTER, CLAIMANT DISCONTINUED TREATMENT WITH 

DR• DEGGE AND 1 IN NOVEMBER, 1974 1 WAS SEEN BY BOTH DR 0 SCHROEDER AND 
DR 0 HOCKEY0 

DR 0 HOCKEY FELT THAT THERE WAS A FUNCTIONAL LOW BACK PROBLEM 

WHICH RESULTED FROM CLAIMANT'S WORK BUT HE FOUND NO EVIDENCE OF A 

LUMBAR HERNIATED DISC. HE DID FEEL THAT THERE WAS A GREAT DEAL OF 

FUNCTIONAL OVERLAY REGARDING CLAIMANT AND HIS ABILITY TO WORK 0 HE 

RECOMMENDED THAT CLAIMANT BE SENT TO THE DISABILITY PREVENTION DIVI

SION IN PORTLAND, NO SURGERY OR THERAPY WAS NECESSARY. 

THE PHYSICIANS AT THE DISABILITY PREVENTION DIVISION FOUND EVI

DENCE OF MODERATE SEVERE PSYCHOPHYSIOLOGICAL REACTION WITH MILDLY 

SEVERE ANXIETY IN A PASSIVE-DEPENDENT PERSONALITY 0 PSYCHIATRIC EVALU

ATION WAS REC OM MENDED AS IT WAS THOUGHT THAT CLAIMANT'S PSYCHOPATHO

LOGY WAS 1 AT LEAST 1 MODERATELY RELATED TO HIS INJURY• 

DR. KAJAR, A PSYCHIATRIST, ATTEMPTED TO EVALUATE CLAIMANT BUT 

FOUND HIM TOTALLY UNCOOPERATIVE• DR• KAJAR STATED HE WAS .UNABLE TO 

ENGAGE THE CLAIMANT IN PSYCHIATRIC CARE AND HIS FINAL DIAGNOSIS_ WAS 

PASSIVE AGRESSIVE PERSONALITY WITH ANTI-AUTHORITY TRAITS• 

CLAIMANT WAS SEEN AT THE PAIN CLINIC WHERE HIS COMPLAINTS WERE 

DIAGNOSED AS CHRONIC BACK SPRAIN AND iT WAS NOTED HE HAD POOR MOTIVATION• 

-2 8 9-

OF TH LABOR MARK T TO HIM, THAT CLAIMANT HAS B  N AD QUAT LY COMP N
SAT D FOR HIS LOSS OF  ARNING CAPACITY BY TH AWARD OF 1 2 8 D GR  S,

ORDER
The ORD R OF TH R F R  , DAT D NOV MB R 2 8 , 1 9 7 5 IS R V RS D.

The D T RMINATION ORD R MAIL D APRIL 3 0 , 1 97 5 IS AFFIRM D.

WCB CA E NO. 75-3335 JULY 7, 1976

CHARLE MCMURRIAN, CLAIMANT
GARY JENSEN, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF
CROSS REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d seeks board review of the
referee s ORD R WHICH AWARD D CLAIMANT 48 D GR  S FOR 15 P R C NT
UNSCH DUL D LOW BACK DISABILITY. TH CLAIMANT CROSS R QU STS BOARD
R VI W, CONT NDING H IS  NTITL D TO A LARG R AWARD.

Claima t suffered a compe sable i jury to his low back o Decem
ber 2 8 , 1 97 1 WH N H SLIPP D ON SOM IC . H WAS TR AT D AS AN OUT
PATI NT ONLY AND CONTINU D TO WORK UNTIL TH SUMM R OF 1 97 4 WH N HIS
CONDITION B CAM SO BAD THAT H QUIT WORK AND HAS NOT WORK D SINC .
APPAR NTLY, TH CLAIM HAD B  N INITIALLY CLOS D AS A M DICAL ONLY*.
IT WAS R OP N D BY TH FUND AND SUBS QU NTLY CLOS D BY A D T RMINA
TION ORD R, DAT D AUGUST 5 , 1 97 5 , WHICH AWARD D CLAIMANT ONLY COMP N
SATION FOR T MPORARY TOTAL DISABILITY FROM OCTOB R 2 4 , 19 74 THROUGH
JUN 2 0 , 1 97 5 .

Claima t

LATER REFERRED
NTATELY A WEEK.
DR. DEGGE AND,
DR. HOCKEY.

Dr. hockey felt th t there w s  function l low b ck problem
WHICH R SULT D FROM CLAIMANT S WORK BUT H FOUND NO  VID NC OF A
LUMBAR H RNIAT D DISC. H DID F  L THAT TH R WAS A GR AT D AL OF
FUNCTIONAL OV RLAY R GARDING CLAIMANT AND HIS ABILITY TO WORK, H 
R COMM ND D THAT CLAIMANT B S NT TO TH DISABILITY PR V NTION DIVI
SION IN PORTLAND, NO SURG RY OR TH RAPY WAS N C SSARY.

The physicia s at the disability preve tio divisio fou d evi

dence OF MOD RAT S V R PSYCHOPHYS IOLOG 1CAL R ACTION WITH MILDLY
S V R ANXI TY IN A PASS IV D P ND NT P RSONALITY. PSYCHIATRIC  VALU
ATION WAS R COMM ND D AS IT WAS THOUGHT THAT CLAIMANT S PSYCHOPATHO
LOGY WAS, AT L AST, MOD RAT LY R LAT D TO HIS INJURY.

Dr. KAJAR, A PSYCHIATRIST, ATT MPT D TO  VALUAT CLAIMANT BUT
FOUND HIM TOTALLY UNCOOP RATIV . DR. KAJAR STAT D H WAS UNABL TO
 NGAG TH CLAIMANT IN PSYCHIATRIC CAR AND HIS FINAL DIAGNOSIS WAS
PASSIV AGR SSIV P RSONALITY WITH ANTI AUTHOR ITY TRAITS.

Claima t was see at the pai cli ic where his complai ts were

DIAGNOS D AS CHRONIC BACK SPRAIN AND IT WAS NOT D H HAD POOR MOTIVATION,

ORIGINALLY R C IV D CHIROPRACTIC MANIPULATIONS AND WAS
TO DR. D GG WHO HOSPITALIZ D CLAIMANT FOR APPROXI
TH R AFT R, CLAIMANT DISCONTINU D TR ATM NT WITH

IN NOV MB R, 19 74 , WAS S  N BY BOTH DR. SCHRO D R AND
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WAS ALSO EXAMINED BY THE ORTHOPEDIC CONSULTANTS WHO 
FELT THAT CLAIMANT'S CONDITION WAS THEN MEDICALLY STATIONARY AND THAT 

HIS DISABILITY WAS IN THE AREA OF 'MILO'• 

DR. HOCKEY INDICATED THAT CLAIMANT HAD CHRONIC LUMBOSACRAL 
STRAIN, OR, AT LEAST 1 LOW BACK PAIN AND THAT THE PRIMARY TROUBLE WAS 
PSYCHOLOGICAL IN NATURE. BASED UPON THE MEDICAL REPORTS RECEIVED 

FROM DR• HOCKEY, DR. KAJAR, AND ALSO THE REPORTS RECEIVED FROM DR. 

SHROEDER, DR•. YOSPE AND DR. NEWMAN, THE DETERMINATION ORDER WAS 
ISSUED ON AUGUST 5 1 1 9 7 5 • 

DR. WOODWARD SUBMITTED A REPORT, DATED DECEMBER 18 1 1975 1 

WHICH INDICATED THAT .CLAIMANT HAD PERMANENT DISABILITY AND HE HAD 
CONTINUED SUSPICION OF FIBROTJC TISSUE DEVELOPMENT I HE SUGGESTED A 
CHANGE OF EMPLOYMENT EVEN IF IT BECAME NECESSARY TO RETRAIN CLAIMANT. 

JF CLAIMANT'S PHYSICAL DISABILITY PLUS HIS PSYCHOLOGICAL OVERLAY 
WERE TO BE CONSIDERED THE CLAIMANT WOULD PROBABLY BE ENTITLED TO AN 
AWARD OF 5 0 OR 6 0 PER CENT I BUT THE REFEREE FOUND THAT BECAUSE OF 
CLAIMANT'S ATTITUDE IT WAS IMPOSSIBLE TO MAKE ANY DETERMINATION WITH 
RESPECT TO HIS PSYCHOLOGICAL PROBLEMS• HE REFUSED TO TAKE INTO CON
SIDERATION THESE PROBLEMS BECAUSE OF CLAIMANT'S LACK OF COOPERATION 
WITH THE PSYCHIATRIST AND ALSO HIS LACK OF COOPERATION WITH THE OTHER 
DOCTORS WHO TREATED AND-OR EXAMINED HIM• 

ALL OF THE DOCTORS HAVE FOUND THAT CLAIMANT HAD CHRONIC LUMBO
SACRAL STRAIN AND WILL PROBABLY HAVE TO LIVE WITH IT 1 THEY ALSO HAVE 
EXPRESSED THEIR INDIVIDUAL BELIEFS THAT CLAIMANT, WHILE HAVING SOME 
PAIN AND DIFFICULTIES, WAS STRETCHING HIS DISABILITY ALL OUT OF PRO
PORTION• THE REFEREE TENDED TO AGREE WITH THIS ASSESSMENT• 

8ASED UPON THE MEDICAL REPORTS AND TAKING INTO CONSIDERATION 
CLAIMANT'S LACK OF MOTIVATION AND HIS REFUSAL TO DO ANYTHING INCLWDING 

TAKING THE PROPER TREATMENT FOR HIS DIFFICULTIES, THE REFEREE FELT 
THAT CLAIMANT WOULD BE ADEQUATELY COMPENSATED FOR HIS LOSS OF EARN
ING CAPACITY BY AN AWARD EQUAL TO 4 8 DEGREES FOR 1 5 PER CENT LOW BACK 

DISABILITY. 

THE BOARD 1 ON DE NOVO REVIEW 1 CONCURS WITH THE FINDINGS AND 

CONCLUSIONS REACHED BY THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 23 1 1976 1 IS AFFIRMED• 

WCB CASE NO. 75-4053 

JOSEPH DATZ, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

.CLAIMANT' S A TTYS. 

LINDSAY, NAHSTOLL 1 HART, DAFOE AND KRAUSE, 
DEFENSE ATTYS. 

ORDER OF REMAND 

JULY 7, 1976 

THE CLAIMANT SEEKS BOARD REVIEW OF THAT PORTION OF THE REFEREE'S 
ORDER WHICH DENIED HIS CLAIM FOR CERTAIN MEDICAL EXPENSES, CONTENDING 

THAT THE EMPLOYER HAD UNREASONABLY DELAYED AND RESISTED PAYMENT OF 

THESE MEDICAL BILLS TO THE EXTENT THAT THE EMPLOYER WAS SUBJECT TO 
PENALTIES AND PAYMENT OF AN ATTORNEY'S FEE, 
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Claima t was also exami ed by the orthopedic co sulta ts who

F LT THAT CLAIMANT S CONDITION WAS TH N M DICALLY STATIONARY AND THAT
HIS DISABILITY WAS IN TH AR A OF MILD .

Dr. HOCK Y INDICAT D THAT CLAIMANT HAD CHRONIC LUMBOSACRAL
STRAIN, OR, AT L AST, LOW BACK PAIN AND THAT TH PRIMARY TROUBL WAS
PSYCHOLOGICAL IN NATUR . BAS D UPON TH M DICAL R PORTS R C IV D
FROM DR. HOCK Y, DR. KAJAR, AND ALSO TH R PORTS R C IV D FROM DR.
SHRO D R, DR, YOSP AND DR. N WMAN, TH D T RMINATION ORD R WAS
ISSU D ON AUGUST 5, 1975.

Dr. woodward submitted a report, dated December is, 1975,
WHICH INDICATED THAT CLAIMANT HAD PERMANENT DISABILITY AND HE HAD
CONTINUED SUSPICION OF FIBROTIC TISSUE DEVELOPMENT, HE SUGGESTED A
CHANGE OF EMPLOYMENT EVEN IF IT BECAME NECESSARY TO RETRAIN CLAIMANT.

If cl im nt s PHYSICAL DISABILITY PLUS HIS PSYCHOLOGICAL OVERLAY
WERE TO BE CONSIDERED THE CLAIMANT WOULD PROBABLY BE ENTITLED TO AN
AWARD OF  0 OR 60 PER CENT, BUT THE REFEREE FOUND THAT BECAUSE OF
CLAIMANT S ATTITUDE IT WAS IMPOSSIBLE TO MAKE ANY DETERMINATION WITH
RESPECT TO HIS PSYCHOLOGICAL PROBLEMS. HE REFUSED TO TAKE INTO CON
SIDERATION THESE PROBLEMS BECAUSE OF CLAIMANT S LACK OF COOPERATION
WITH THE PSYCHIATRIST AND ALSO HIS LACK OF COOPERATION WITH THE OTHER
DOCTORS WHO TREATED AND OR EXAMINED HIM.

All of the DOCTORS h ve found THAT cl im nt h d chronic LUMBO
SACRAL STRAIN AND WILL PROBABLY HAVE TO LIVE WITH IT, THEY ALSO HAVE
EXPRESSED THEIR INDIVIDUAL BELIEFS THAT CLAIMANT, WHILE HAVING SOME
PAIN AND DIFFICULTIES, WAS STRETCHING HIS DISABILITY ALL OUT OF PRO
PORTION. THE REFEREE TENDED TO AGREE WITH THIS ASSESSMENT,

Based upo the medical reports a d taki g i to co sideratio 
cla mant s LACK OF MOTIVATION AND HIS R FUSAL TO DO ANYTHING INCLUDING
TAKING TH PROP R TR ATM NT FOR HIS DIFFICULTI S, TH R F R  F LT
THAT CLAIMANT WOULD B AD QUAT LY COMP NSAT D FOR HIS LOSS OF  ARN
ING CAPACITY BY AN AWARD  QUAL TO 4 8 D GR  S FOR 1 5 P R C NT LOW BACK
DISABILITY.

The board, o de  ovo review, co curs with the fi di gs a d

CONCLUSIONS REACHED BY THE REFEREE.

ORDER
The ORD R OF TH R F R  , DAT D JANUARY 2 3 , 1 9 76 , IS AFFIRM D.

WCB CA E NO. 75-4053 JULY 7, 1976

JO EPH DATZ, CLAIMANT
POZZI, WILSON AND ATCHISON,
CLAIMANT S ATTYS.

LINDSAY, NAHSTOLL, HART, DAFO AND KRAUS ,
D F NS ATTYS.

ORD R OF R MAND

The CLAIMANT S  KS BOARD R VI W OF THAT PORTION OF TH R F R  'S
ORD R WHICH D NI D HIS CLAIM FOR C RTAIN M DICAL  XP NS S, CONT NDING
THAT TH  MPLOY R HAD UNR ASONABLY D LAY D AND R SIST D PAYM NT OF
TH S M DICAL BILLS TO TH  XT NT THAT TH  MPLOY R WAS SUBJ CT TO
P NALTI S AND PAYM NT OF AN ATTORN Y* S F  .

-2 9 0

’ 
’ ’ 

’ 

’ 


’ 

— 





’ 



’ 

-



          
         
           

                 
            

          

           
              
             
        
              

       

         
            
           

         
              
            
           
          
          
            
   

          
             
           
          

         

       

   
   

 
     
 

    
      

         
         
          

           
         
             

            
            

               
                  
            

 

-

-

THE ISSUES BEFORE THE REFEREE WE.RE - ( 1) PROPRIETY OF THE 

DENIAL OF CLAIMANT'S CLAIM FOR AGGRAVATION - ( 2) CLAIMANT'S ENTITLE
MENT TO COMPENSATION FOR TEMPORARY TOTAL DISABILITY FOR A PERIOD OF 
24 DAYS IN AUGUST, 1975 - (3) CLAIM FOR CERTAIN MEDICAL EXPENSES AND 
(4) A REQUEST .FOR PENALTIES AND AN ATTORNEY'S FEE FOR THE EMPLOYER'S 
UNREASONABLE RESISTANCE AND DELAY IN THE PAYMENT OF SAID MEDICAL 
EXPENSES 0 

THE BOARD, .O.FTER DE NOVO REVIEW, FINDS NOTHING IN THE FINDINGS 
OR OPINION OF THE REFEREE'S ORDER WHICH EXPLAINS HIS DENIAL OF ISSUE 3 

OR DISPOSES OF ISSUE 4 • THE ORDER MERELY STATES - 1 THAT THE REQUEST 
OF CLAIMANT FOR AGGRAVATION BENEFITS, COMPENSATION FOR TEMPORARY 
TOTAL DISABILITY, AND MEDICAL EXPENSES IN 1 975 BE, AND THE SAME-HEREBY 
IS, DENIED AND THIS MATTER IS DISMISSED.' 

THE CLAIMANT CONTENDS THAT EMPLOYER IS SUBJECT TO A PENALTY 
BECAUSE IT WAITED UNTIL THE MORNING OF THE HEARING BEFORE IT TENDERED 

PAYMENT OF CLAIMANT'S MEDICAL BILLS WHICH IT HAD EARLIER DECLINED TO 

PAYe 

THE BOARD CONCLUDES THAT THE CASE HAS l;!EEN - INCOMPLETELY DEVEL
OPED BY THE REFEREE AND, PURSUANT TO ORS 656 0 295 (5) 1 REMANDS IT TO 
REFEREE H 0 DON FINK FOR THE SOLE PURPOSE OF ENTERING A SUPPLEMENTAL 
OPINION AND ORDER STATING HIS FINDINGS, CONCLUSIONS AND ORDER ON THE 
ISSUES OF UNREASONABLE DELAY AND RESISTANCE IN PAYMENT OF MEDICAL 
BILLS AND THE ASSESSMENT .OF PENALTIES AND AWARD OF ATTORNEY'S FEE 1 

THE BOARD FURTHER CONCLUDES THAT IT IS NOT NECESSARY TO CONVENE A 
HEARING FOR THIS PURPOSE 1 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 3 1 1 t 9 7 5 t IS REMANDED 
TO REF·EREE He DON FINK WITH DIRECTIONS TO ENTER AN AMENDED OPINION AND 
ORDER WITH HIS FINDINGS, CONCLUSIONS AND ORDER ON THE ISSUES OF UNREA
SONABLE DELAY AND RESISTANCE OF PAYMENT OF MEDICAL.. BILL...·s AND ASSIGN
MENT OF PENALTIES AND AWARD OF AN ATTORNEY'S FEE, 

WCB CASE NO. 75-3676 

JAMES W. SCOTT, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CL.Al MANT' S ATTYS 0 

JONES, LANG, KLEIN, WOLF ANO SMITH, 
DEFENSE ATTYS. 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 7, 1976 

REVIEWED BY BOA~D MEMBERS WIL-SON AND MOORE, 

THE DECEDENT WORKMAN'S WIDOW SEEKS BOARD RE~IEW OF THE REFEREE'S 
ORDER WHICH DENIED THE CLAIM FOR A FATAL HEART ATTACK, 

THE WORKMAN, WHO DIED ON FEBRUARY 2 1 1 197 5 1 HAD BEEN EMPLOYED 
AS A TRAILER SALESMAN 1 ON THE WEDNESDAY, PRECEDING HIS DEATH, THE 
MOBILE HOME SHOW STARTED AT THE MEMORIAL COLISEUM, WEDNESDAY 
AFTERNOON THE DECEDENT HAS SPENT ONE HOUR AT THE TRAILER LOT AND THE 
REST OF THE AFTERNOON AT THE COLISEUM, HE LEFT. AT APPROXIMATELY 7 
P, M 1 ON THURSDAY, THE DECEDENT HAD GONE DIRECTLY TO THE COLISEUM, 

ARRIVING AT 5 Pe M 0 AND STAYING UNTIL, APPROXIMATELY, 1 0 Pe M 1 - HE DID 
NOT GO TO THE CAR LOT THAT DAY, ON FRIDAY, HE DID NOT GO TO THE CAR LOT 
BUT AGAIN WENT DIRECTLY TO THE COLISEUM ARRIVING AT 4 0 3 0 P• M 0 

-2 91 -

The ISSU S B FOR TH R F R  W R (1) PROPRI TY OF TH 
D NIAL OF CLAIMANT S CLAIM FOR AGGRAVATION (2) CLAIMANT S  NTITL 
M NT TO COMP NSATION FOR T MPORARY TOTAL DISABILITY FOR A P RIOD OF
24 DAYS IN AUGUST, 1 9 7 5 ( 3 ) CLAIM FOR C RTAIN M DICAL  XP NS S AND
(4) A R QU ST FOR P NALTI S AND AN ATTORN Y'S F  FOR TH  MPLOY R'S
UNR ASONABL R SISTANC AND D LAY IN TH PAYM NT OF SAID M DICAL
 XP NS S,

The BOARD, AFT R D NOVO R VI W, FINDS NOTHING IN TH FINDINGS
OR OPINION OF TH R F R  ' S ORD R WHICH  XPLAINS HIS D NIAL OF ISSU 3
OR DISPOS S OF ISSU 4. TH ORD R M R LY STAT S 'THAT TH R QU ST
OF CLAIMANT FOR AGGRAVATION B N FITS, COMP NSATION FOR T MPORARY
TOTAL DISABILITY, AND M DICAL  XP NS S IN 1 9 75 B , AND TH SAM H R BY
IS, D NI D AND THIS MATT R IS DISMISS D.

The claima t co te ds that employer is subject to a pe alty

B CAUS IT WAIT D UNTIL TH MORNING OF TH H ARING B FOR IT T ND R D
PAYM NT OF CLAIMANT'S M DICAL BILLS WHICH IT HAD  ARLI R D CLIN D TO
PAY.

The board co cludes that the case has bee i completely devel

oped BY TH R F R  AND, PURSUANT TO ORS 656.295 (5) , R MANDS IT TO
R F R  H. DON FINK FOR TH SOL PURPOS OF  NT RING A SUPPL M NTAL
OPINION AND ORD R STATING HIS FINDINGS, CONCLUSIONS AND ORD R ON TH 
ISSU S OF UNR ASONABL D LAY AND R SISTANC IN PAYM NT OF M DICAL
BILLS AND TH ASS SSM NT OF P NALTI S AND AWARD OF ATTORN Y S F  .
TH BOARD FURTH R CONCLUD S THAT IT IS NOT N C SSARY TO CONV N A
H ARING FOR THIS PURPOS .

ORDER
The order of the referee, d ted December 31, 197 , is rem nded

TO R F R  H. DON FINK WITH DIR CTIONS TO  NT R AN AM ND D OPINION AND
ORD R WITH HIS FINDINGS, CONCLUSIONS AND ORD R ON TH ISSU S OF UNR A
SONABL D LAY AND R SISTANC OF PAYM NT OF M DICAL BILLS AND ASSIGN
M NT OF P NALTI S AND AWARD OF AN ATTORN Y* S F  .

WCB CA E NO. 75-3676 JULY 7, 1976

JAME W,  COTT, CLAIMANT
POZZI, WILSON AND ATCHISON,
claima t's attys.

JON S, LANG, KL IN, WOLF AND SMITH,
D F NS ATTYS.

R QU ST FOR R VI W BY CLAIMANT

Reviewed by board members wil’so a d moore.

The decede t workma 's widow seeks board review of the referee's
ORDER WHICH DENIED THE CLAIM FOR A FATAL HEART ATTACK.

The workman, who d ed on February 21, 1975, had been employed

AS A TRAIL R SAL SMAN. ON TH W DN SDAY, PR C DING HIS D ATH, TH 
MOBIL HOM SHOW START D AT TH M MORIAL COLIS UM. W DN SDAY
AFT RNOON TH D C D NT HAS SP NT ON HOUR AT TH TRAIL R LOT AND TH 
R ST OF TH AFT RNOON AT TH COLIS UM. H L FT AT APPROXIMAT LY 7
P. M. ON THURSDAY, TH D C D NT HAD GON DIR CTLY TO TH COLIS UM,
ARRIVING AT 5 P. M. AND STAYING UNTIL, APPROXIMAT LY, 10 P. M. H DID
NOT GO TO TH CAR LOT THAT DAY. ON FRIDAY, H DID NOT GO TO TH CAR LOT
BUT AGAIN W NT DIR CTLY TO TH COLIS UM ARRIVING AT 4.3 0 P. M,
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SALES MANAGER TESTIFIED THAT THE DECEDENT HAD LOOKED TIRED, 

THAT HE WENT IN AND SAT DOWN ON ONE OF THE BAR STOOLS IN THE TRAILER 

HOME, THE SALES MANAGER WAS OUTSIDE THE HOME FOR A FEW MOMENTS AND 

SHORTLY THEREAFTER ONE OF THE OTHER PEOPLE IN THE MOBILE HOME CAME 

OUT AND SAID THAT THE SALESMAN WAS HAVING A HEART ATTACK, THE DECE

DENT HAD NOT DONE ANY WORK AT ALL ON FRIDAY PRIOR TO HIS HEART ATTAC-K• 

OR, REAUME, A CARDIOLOGIST WHO TOOK CARE OF THE DECEDENT WORK

MAN AFTER HIS ATTACK, AND DR 0 REYNOLDS, THE FAMILY PHYSICIAN, WERE 

ASKED TO ASSUME THAT THE DECEDENT, WHO HAD HAD A PRIOR HEART ATTACK 

IN AUGUST 1 197 3, WORKED 1 0 TO 1 2 HOURS A DAY AND, FURTHERMORE, THAT 

IN THE TEN TO FOURTEEN DAY PERIOD IMMEDIATELY PRIOR TO THE ATTACK ON 

FEBRUARY 2 1 1 1 9 7 5, HE WAS COM ING HOME WITH ADDITIONAL DUTIES IN THE 

FORM OF HAVING TO PREPARE AND PARTICIPATE IN THE MOBILE HOME SHOW, 

BASED UPON THESE AND OTHER FACTS, BOTH FELT IT WAS POSSIBLE THAT THE 

HEART ATTACK RELATED TO THE DECEDENT'S WORK ACTIVITY - NEITHER STATED 

THAT THE WORK ACTIVITY WAS THE MATERIAL CONTRIBUTING FACTOR IN PRO

DUCING THE HEART ATTACK, 

THE REFEREE FOUND THAT THE PREPONDERANCE OF THE EVIDENCE WAS 

NOT IN ACCORD WITH THE FACTS WHICH THE TWO DOCTORS WERE ASKED TO 

ASSUME AND UPON WHICH THEY BASED THEIR OPINION, THE EMPLOYEES WORKED 

SLIGHTLY LESS THAN FIVE DAYS A WEEK AND WORKED TWO SHIFTS - EITHER 

FROM 9 A, M 1 UNTIL 3 OR 4 P 0 M 0 OR FROM 2 P, M, UNTIL 9 P, M 1 THERE WERE 

AS MANY AS FIVE SALESMEN WORKING IN THE LOT AT ANY GIVEN TIME, THE 

WORK WAS LOW KEY AND THERE WAS NO REQUIRED 'SCRAMBLING' FOR CUSTO

MERS, THE ROTATION SYSTEM WAS USED, 10 E 0 , THE SALESMEN HAVE THEIR 

NAMES ON A BOARD AND THEY TAKE EVENTUAL CUSTOMERS IN ORDER, THE 

SALESMEN ARE ONLY RESPONSIBLE FOR CONTACTING THE CUSTOMER AND MAKING 

THE SALE, ALL CREDIT APPLICATION AND CLOSING PROCEDURES ARE HANDLED 

BY THE SALES MANAGERS, 

THE REFEREE FOUND THAT ON THE DAY BEFORE DECEDENT WOULD TAKE 

HIS REGULAR DAY OFF HE WOULD WORK THE MORNING SHIFT AND ON THE DAY 

AFTER HIS DAY OFF HE WOULD WORK THE LATE SHIFT, RESULTING IN A 'LONG' 

DAY OFF, ALSO THE DECEDENT WORKED LESS THAN A 40 HOUR WEEK 0 THERE 

IS NO EVIDENCE THAT WHEN THE HOME SHOW COMMENCED, OR EVEN PRIOR 

THERETO, THE DECEDENT HAD ANY ADDITIONAL RESPONSIBILITIES, 

OR, GRISWOLD, A CARDIOLOGIST, AFTER LISTENING TO ALL OF THE 

TESTIMONY, TESTIFIED THAT, IN HIS OPINION, THERE WAS NO CAUSAL RELA

TIONSHIP BETWEEN THE DECEDENT'S WORK ACTIVITY AND HIS HEART ATTACK 

OF FEBRUARY 21 0 1975, HE FOUND NOTHING THAT INVOLVED ACUTE EMOTIONAL 

OR PHYSICAL STRESS OR ANY PERIOD OF PROLONGED SLEEP DEPRIVATION BE

CAUSE OF THE WORK ACTIVITY WHICH MATERIALLY CONTRIBUTED TO THE 
INFARCTION, HE FOUND NO SPECIFIC INCIDENT OF STRESS, 

THE REFEREE CONCLUDED THAT THE BURDEN OF PROVING BY PREPON

DERANCE OF THE EVIDENCE THAT THE WORK OR STRESS INVOLVED WAS A 
MATERIAL CONTRIBUTING FACTOR TO THE ATTACK HAD NOT SEEN MET AND, 
THEREFORE, THE MYOCARDIAL INFARCTION OF rEBRU~RY 21, 1975 WAS NOT 

COM PENSABLE 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER OF 

THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 19 1 1975 IS AFFIRMED, 
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The sales ma ager testified that the decede t had looked tired,
THAT H W NT IN AND SAT DOWN ON ON OF TH BAR STOOLS IN TH TRAIL R
HOM , TH SAL S MANAG R WAS OUTSID TH HOM FOR A F W MOM NTS AND
SHORTLY TH R AFT R ON OF TH OTH R P OPL IN TH MOBIL HOM CAM 
OUT AND SAID THAT TH SAL SMAN WAS HAVING A H ART ATTACK, TH D C 
D NT HAD NOT DON ANY WORK AT ALL ON FRIDAY PRIOR TO HIS H ART ATTACK,

Dr, R AUM , A CARDIOLOGIST WHO TOOK CAR OF TH D C D NT WORK
MAN AFT R HIS ATTACK, AND DR. R YNOLDS, TH FAMILY PHYSICIAN, W R 
ASK D TO ASSUM THAT TH D C D NT, WHO HAD HAD A PRIOR H ART ATTACK
IN AUGUST, 1 973 , WORK D I 0 TO 1 2 HOURS A DAY AND, FURTH RMOR , THAT
IN TH T N TO FOURT  N DAY P RIOD IMM DIAT LY PRIOR TO TH ATTACK ON
F BRUARY 2 1 , 1 9 7 5 , H WAS COMING HOM WITH ADDITIONAL DUTI S IN TH 
FORM OF HAVING TO PR PAR AND PARTICIPAT IN TH MOBIL HOM SHOW.
BAS D UPON TH S AND OTH R FACTS, BOTH F LT IT WAS POSSIBL THAT TH 
H ART ATTACK R LAT D TO TH D C D NT1 S WORK ACTIVITY N ITH R STAT D
THAT TH WORK ACTIVITY WAS TH MAT RIAL CONTRIBUTING FACTOR IN PRO
DUCING TH H ART ATTACK.

The referee fou d that the prepo dera ce of the evide ce was

NOT IN ACCORD WITH TH FACTS WHICH TH TWO DOCTORS W R ASK D TO
ASSUM AND UPON WHICH TH Y BAS D TH IR OPINION. TH  MPLOY  S WORK D
SLIGHTLY L SS THAN FIV DAYS A W  K AND WORK D TWO SHIFTS  ITH R
FROM 9 A. M. UNTIL 3 OR 4 P. M. OR FROM 2 P. M. UNTIL 9 P. M. TH R W R 
AS MANY AS FIV SAL SM N WORKING IN TH LOT AT ANY GIV N TIM , TH 
WORK WAS LOW K Y AND TH R WAS NO R QUIR D SCRAMBLING* FOR CUSTO
M RS. TH ROTATION SYST M WAS US D, I.  . , TH SAL SM N HAV TH IR
NAM S ON A BOARD AND TH Y TAK  V NTUAL CUSTOM RS IN ORD R. TH 
SAL SM N AR ONLY R SPONSIBL FOR CONTACTING TH CUSTOM R AND MAKING
TH SAL , ALL CR DIT APPLICATION AND CLOSING PROC DUR S AR HANDL D
BY TH SAL S MANAG RS.

The referee found th t on the d y before decedent would t ke
HIS R GULAR DAY OFF H WOULD WORK TH MORNING SHIFT AND ON TH DAY
AFT R HIS DAY OFF H WOULD WORK TH LAT SHIFT, R SULTING IN A 'LONG*
DAY OFF. ALSO TH D C D NT WORK D L SS THAN A 40 HOUR W  K. TH R 
IS NO  VID NC THAT WH N TH HOM SHOW COMM NC D, OR  V N PRIOR
TH R TO, TH D C D NT HAD ANY ADDITIONAL R SPONSIBILITI S.

Dr. GRISWOLD, A CARDIOLOGIST, AFT R LIST NING TO ALL OF TH 
T STIMONY, T STIFI D THAT, IN HIS OPINION, TH R WAS NO CAUSAL R LA
TIONSHIP B TW  N TH D C D NT* S WORK ACTIVITY AND HIS H ART ATTACK
OF F BRUARY 2 1 , 1 9 75 . H FOUND NOTHING THAT INVOLV D ACUT  MOTIONAL
OR PHYSICAL STR SS OR ANY P RIOD OF PROLONG D SL  P D PRIVATION B 
CAUS OF TH WORK ACTIVITY WHICH MAT RIALLY CONTRIBUT D TO TH 
INFARCTION. H FOUND NO SP CIFIC INCID NT OF STR SS.

The referee co cluded that the burde of provi g by prepo 
derance OF TH  VID NC THAT TH WORK OR STR SS INVOLV D WAS A
MAT RIAL CONTRIBUTING FACTOR TO TH ATTACK HAD NOT B  N M T AND,
TH R FOR , TH MYOCARDIAL INFARCTION OF F BRUARY 2 1 , 1 9 7 5 WAS NOT
COMP NSABL .

The bo rd, on de novo review,  ffirms  nd  dopts the order of
THE REFEREE.

ORDER
The order of the referee, dated December 19, 1975 is aff rmed.
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WCB CASE NO. 75-395 

WESLEY LEACH, CLAIMANT 
KE 1TH TICHENOR, CLAIMANT'S ATTYe 
JACK MATTISON, DEFENSE ATTYe 
REQUEST FOR REVIEW BY EMPLOYER 

JULY 7, 1976 

.REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH REMANDED CLAIMANT'S CLAIM TO THE EMPLOYER FOR PAYMENT OF . 
WORKMEN'S COMPENSATION BENEFITS FROM AND AFTER CLAIMANT'S ABSENCE 
FROM WORK FOR DIAGNOSTIC STUDY AND FOR SAPHENOUS BYPASS SURGERY AND 
UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 656e268• THE EMPLOYER ALSO 
REQUESTS REVIEW OF WHETHER CLAIMANT'S CLAIM IS BARRED FOR FAILURE 
TO GIVE ADEQUATE NOTICE WITHIN 30 DAYS• 

ON AUGUST 7 1 1974 CLAIMANT, A 28 VEAR OLD GREENCHAIN OFF-BEARER 1 

LEFT WORK FOR DIAGNOSTIC STUDY BECAUSE OF REOCCURRING CHEST PAINS 
WHICH HAD BEGUN IN JANUARY OR FEBRUARY 1 1974 • 

FOLL.OWING THE ANGIOGRAPHY CLAIMANT UNDERWENT SURGERY BY DR• 
LAWRENCE BONCHEK FOR DOUBLE CORONARY ARTERY BYPASS• 

PRIOR TO ASSUMING HIS"JOB IN 1973 WITH THIS EMPLOYER, CLAIMANT 
HAD NEVER SUFFERED FROM CHEST PAINS OR HAD ANY l'NDICATION OF HEART 
TROUBLE. HIS WORK ON THE GREENCHAIN WAS CONSIDERED MODERATELY HEAVY 
WORK WITH QUICK MOVEMENTS NECESSARY A'T TIMES• 

(N JANUARY, 1974 CLAIMANT HAD COME UNDER THE SUPERVISION OF IVAN 
ROBISON AND THE RELATIONSHIP BETWEEN THE TWO WAS ONE OF CONSTANT 
TENSION AND MUTUAL DISLIKE - AND WITNESSES TES'TIFIED THAT THE TWO 
ARGUED A LOT• CLAIMANT FELT HE WAS BEING PICKED ON AND ROBISON DIDN'T 
THINK CLAIMANT'S WORK WAS UP TO CAPACITY• THE REFEREE CALL.ED THEIR 
RELATIONSHIP A • PERSONALITY CONFLICT"• IT WAS ABOUT THIS TIME THAT 
THE CHEST PAINS BEGAN• 

OR. OELKE FOUND THAT THE CHEST PAINS STARTED AFTER THE WORK 
GOT REAL HEAVY AND WHENEVER THE TWO MEN QUARRELED• 

WHETHER OR NOT CLAIMANT WAS ACTUALLY • PICKED UPON' BY ROBISON 
IS IMMATERIAL. - THE REFEREE FOUND, HOWEVER, THAT _THE QUARRELING, AT 
LEAST IN CLAIMANT'S CASE, CAUSED A GREAT DEAL OF TENSION IN CLAIMANT 
AND BROUGHT ABOUT CHEST PAINS• THIS CONCURRED WITH THE MEDICAL FIND
INGS - DR• DEMOTS 1 A PROFESSOR IN THE DIVISION OF CARDIOLOGY OF THE· 
UNIVERSITY OF OREGON MEDI.CAL SCHOOL, STATED THE NEED FOR SURGERY IN 
AUGUST, 1 974 WAS RELATED TO THE STRESS OF CLAIMANT'S WORK BECAUSE 
THE PHYSICAL AND ( UNDERSCORED) EMOTIONAL STRESS OF HIS WORK CONTRI
BUTED TO THE SEVERITY OF CLAIMANT'S SYMPTOMS• THE REFEREE FOUND 
CLAIMANT'S DISABILITY WAS COMPENSABL.Ee 

0N THE ISSUE OF TIMELINESS, THE REFEREE. FOUND THAT CLAIMANT 
HAD INDICATED Hi_S CHEST PAINS TO HIS SUPERINTENDENT AND THAT THE LATTER 
WAS ALSO AWARE OF THE ANGIOGRAPHY BEING ADMINISTERED• 

CLAIMANT HAD FILED FOR OFF-THE-JOB INSURANCE AND ON THE FORM 
ANSWERED THE QUESTION, • WAS THIS SICKNESS OR INJURY CAUSED BY EMPLOY
MENT? y CLAIMANT ANSWERED y UNKNOWN'• CLAIMANT STATES HE DION' T 
UNDERSTAND THE WORKMEN'S COMPENSATION LAW BUT ON THE ADVICE OF HIS 
FAMI_LY HE CONSULTED COUNSEL IN JANUARY, 1975• 

THE REFEREE CONCLUDED THAT CLAIMANT HAD ESTABLISHED GOOD CAUSE 

-2 9 3 -

WCB CA E NO. 75-395 JULY 7, 1976

WE LEY LEACH, CLAIMANT
K ITH TICH NOR, CLAIMANT S ATTY.
JACK MATT I SON, D F NS ATTY.
R QU ST FOR R VI W BY  MPLOY R

Reviewed by board members wilso a d moore.

The  MPLOY R R QU STS BOARD R VI W OF TH R F R  S ORD R
WHICH R MAND D CLAIMANT S CLAIM TO TH  MPLOY R FOR PAYM NT OF
workmen s COMP NSATION B N FITS FROM AND after cla mant s ABS NC 
FROM WORK FOR DIAGNOSTIC STUDY AND FOR SAPH NOUS BYPASS SURG RY AND
UNTIL TH CLAIM IS CLOS D PURSUANT TO ORS 6 5 6.2 6 8 . TH  MPLOY R ALSO
R QU STS R VI W OF WH TH R CLAIMANT1 S CLAIM IS BARR D FOR FAILUR 
TO GIV AD QUAT NOTIC WITHIN 3 0 DAYS.

On AUGUST 7 , 1 9 74 CLAIMANT, A 28 Y AR OLD GR  NCHAIN OFF-B AR R,
L FT WORK FOR DIAGNOSTIC STUDY B CAUS OF R OCCURRING CH ST PAINS
WHICH HAD B GUN IN JANUARY OR F BRUARY, 1 9 74 .

Followi g the a giography claima t u derwe t surgery by dr.
LAWRENCE BONCHEK FOR DOUBLE CORONARY ARTERY BYPASS.

Prior to assumi g his job i 1973 with this employer, claima t
HAD N V R SUFF R D FROM CH ST PAINS OR HAD ANY INDICATION OF H ART
TROUBL . HIS WORK ON TH GR  NCHAIN WAS CONSID R D MOD RAT LY H AVY
WORK WITH QUICK MOV M NTS N C SSARY AT TIM S.

In JANUARY, 1 97 4 CLAIMANT HAD COM UND R TH SUP RVISION OF IVAN
ROBISON AND TH R LATIONSHIP B TW  N TH TWO WAS ON OF CONSTANT
T NSION AND MUTUAL DISLIK AND WITN SS S T STIFI D THAT TH TWO
ARGU D A LOT. CLAIMANT F LT H WAS B ING PICK D ON AND ROBISON DIDN T
THINK CLAIMANT S WORK WAS UP TO CAPACITY. TH R F R  CALL D TH IR
R LATIONSHIP A P RSONALITY CONFLICT . IT WAS ABOUT THIS TIM THAT
TH CH ST PAINS B GAN.

Dr. O LK FOUND THAT TH CH ST PAINS START D AFT R TH WORK
GOT R AL H AVY AND WH N V R TH TWO M N QUARR L D.

Whether or  ot claima t was actually ’ picked upo ’ by robiso 

IS IMMAT RIAL TH R F R  FOUND, HOW V R, THAT TH QUARR LING, AT
L AST IN CLAIMANT S CAS , CAUS D A GR AT D AL OF T NSION IN CLAIMANT
AND BROUGHT ABOUT CH ST PAINS. THIS CONCURR D WITH TH M DICAL FIND
INGS DR. D MOTS, A PROF SSOR IN TH DIVISION OF CARDIOLOGY OF TH 
UNIV RSITY OF OR GON M DICAL SCHOOL, STAT D TH N  D FOR SURG RY IN
AUGUST, 1 9 74 WAS R LAT D TO TH STR SS OF CLAIMANT S WORK B CAUS 
TH PHYSICAL AND (UND RSCOR D)  MOTIONAL STR SS OF HIS WORK CONTRI
BUT D TO TH S V RITY OF CLAIMANT S SYMPTOMS. TH R F R  FOUND
CLAIMANT'S DISABILITY WAS COMP NSABL .

On the issue of timeliness, the referee found th t cl im nt
H d indic ted his chest p ins to his superintendent  nd th t the l tter
WAS ALSO AWAR OF TH ANGIOGRAPHY B ING ADMINIST R D.

Claima t had filed for off the job i sura ce a d o the form
ANSW R D TH QU STION, WAS THIS SICKN SS OR INJURY CAUS D BY  MPLOY
M NT? CLAIMANT ANSW R D UNKNOWN*. CLAIMANT STAT S H DIDN T
UND RSTAND TH WORKM N S COMP NSATION LAW BUT ON TH ADVIC OF HIS
FAMILY H CONSULT D COUNS L IN JANUARY, 1975.

The referee concluded th t cl im nt h d est blished good c use
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FAILURE TO GIVE NOTICE WITHIN 3 0 DAYS AND HAD ONE YEAR WITHIN WHICH 

TO GIVE NOTICE PURSUANT TO ORS 6 5 6 • 2 6 5 ( 4) ( C) 0 

.THE BOARD, ON DE NOVO REVIEW, CONCLUDES WITH THE FINDINGS AND 

CONCLUSIONS OF THE REFEREE. 

ORDER 
THE ORDER OF THE REFEREE, DATED OCTOBER 9, 1 9 7 5 IS AFFIRMED 0 

CLAIMANT'S ATTORNEY IS AWARDED AS A REASONABLE ATTORNEY FEE 

THE SUM OF 4 0 0 DOLLARS, PAYABLE BY THE EMPLOYER FOR SERVICES IN CON

NECTION WITH BOARD REVIEW 0 

WCB CASE NO. 75-4026 · 

ELLIS GLAHN, CLAIMANT 
ROBERT BENNETT, CLAIMANT'S ATTY• 

KEITH SKELTON, DEFENSE _ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

HELD THAT THE SUSPENSION OF CLAIMANT'S COMPENSATION BY THE EMPLOYER, 

WITH CONSENT OF THE COMPLIANCE DIVISION, PURSUANT TO ORS 6 5 6 • 3 2 5 1 WAS 

PROPER AND JUSTIFIED. 

CLAIMANT SUFFERED' A COMPENSABLE INJURY ON MARCH 15 1 1 974 AND 

HIS CLAIM WAS ACCEPTED AS NON-DISABLING0 CLAIMANT RECEIVED TEMPO

RARY TOTAL DISABILITY BENEFITS FROM JANUARY, 1975 UNTIL THE APPROVED 

TERMINATION OF HIS COMPENSATION IN AUGUST 1 1 9 7 5 • 

CLAIMANT WAS REFERRED BY HIS FAMILY PHYSICIAN TO DR 0 LISAC WHO 

FIRST FELT CLAIMANT'S OPTIONS WERE ( 1) A WRIST FUS ION OR ( 2) WEAR ING 

A WRIST GAUNTLET OR A PROSTHETIC WRIST JOINT REPLACEMENT. HE LATER 

DI SCAR DE � THE LATTER 0 

(N DECEMBER, 1 975 CLAIMANT WAS SEEN AT THE PORTLAND HAND SUR

GERY CENTER BY DR 0 NATHAN WHO BELIEVED THAT AS CLAIMANT'S WRIST BE

CAME MORE IMMOBILE THERE WOULD BE LESS DISCOMFORT AND SURGERY COULD 

BE AVOIDED. CLAIMANT DID NOT WANT SURGERY0 CLAIMANT HAS NOT WORKED 

SINCEJANUARY15 1 1975 0 

OR 0 LISAC FELT SURGERY WAS NECESSARY - DR 0 NATHAN THOUGHT 

OTHERWISE. MEANWHILE, CLAIMANT WAS RECEIVING TEMPORARY TOTAL DIS-

ABILITY COMPENSATIO~ WITH NO ACTIVITY TOWARDS RECOVERY. AT THIS 

POINT THE CARRIER, WITH THE PERMISSION OF THE COMPLIANCE DIVISION, 

TERMINATED CLAIMANT'S TEMPORARY TOTAL DISABILITY PAYMENTS 0 

THE REFEREE FELT THAT THOUGH CLAIMANT TESTIFIED HE COULON' T 

GO BACK TO WORK 1 A MORE REASONABLE CONCLUSION WAS THAT CLAIMANT 

JUST Dl � N' T WANT TO RETURN TO WORK 0 

THE REFEREE CONCLUDED THAT THE ONLY EVIDENCE THAT CLAIMANT IS 

NOT MEDICALLY STATIONARY IS THE RECOMMENDED WRIST FUSION SURGERY. 

HOWEVER, SINCE CLAIMANT REFUSES TO UNDERGO THIS SURGERY AND THERE 

ARE NO OTHER MEDICAL RECOMMENDATIONS, CLAIMANT IS CONSIDERED TO BE 

MED I CALLY STATIONARY 0 

-2 9 4 -
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FOR FAILURE TO GIVE NOTICE WITHIN 30 DAY AND HAD ONE YEAR WITHIN WHICH
TO GIVE NOTICE PUR UANT TO OR 656.265 (4) (C).

The board, o de  ovo review, co cludes with the fi di gs a d

CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED OCTOBER 9 , 1 97  IS AFFIRMED.

Claima t’s attor ey is awarded as a reaso able attor ey fee

THE SUM OF 4 00 DOLLARS, PAYABLE BY THE EMPLOYER FOR SERVICES IN CON
NECTION WITH BOARD REVIEW.

WCB CA E NO, 75-4026 JULY 7, 1976

ELLI GLAHN, CLAIMANT
ROBERT BENNETT, CLAIMANT* S ATTY.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee’s order which
HELD THAT THE  U PEN ION OF CLAIMANT  COMPEN ATION BY THE EMPLOYER,
WITH CON ENT OF THE COMPLIANCE DIVI ION, PUR UANT TO OR 6 5 6 . 3 2 5 , WA 
PROPER AND JU TIFIED.

Claima t suffered a compe sable i jury o march 15, 1974 a d

HI CLAIM WA ACCEPTED A NON-D 1  ABL1 NG. CLAIMANT RECEIVED TEMPO
RARY TOTAL DI ABILITY BENEFIT FROM JANUARY, 1 9 7 5 UNTIL THE APPROVED
TERMINATION OF HI COMPEN ATION IN AUGU T, 1 9 7 5 .

Claima t was referred by his family physicia to dr, lisac who
FIR T FELT CLAIMANT  OPTION WERE (1) A WRI T FU ION OR (2) WEARING
A WRI T GAUNTLET OR A PRO THETIC WRI T JOINT REPLACEMENT. HE LATER
DI CARDED THE LATTER.

I DECEMBER, 1 9 75 CLAIMANT WA  EEN AT THE PORTLAND HAND  UR
GERY CENTER BY DR. NATHAN WHO BELIEVED THAT A CLAIMANT  WRI T BE
CAME MORE IMMOBILE THERE WOULD BE LE  DI COMFORT AND  URGERY COULD
BE AVOIDED. CLAIMANT DID NOT WANT  URGERY. CLAIMANT HA NOT WORKED
 INCE JANUARY 1 5 , 1 9 7 5 .

Dr. LI AC FELT  URGERY WA NECE  ARY DR. NATHAN THOUGHT

OTHERWI E. MEANWHILE, CLAIMANT WA RECEIVING TEMPORARY TOTAL DI 
ABILITY COMPEN ATION WITH NO ACTIVITY TOWARD RECOVERY. AT THI 
POINT THE CARRIER, WITH THE PERMI  ION OF THE COMPLIANCE DIVI ION,
TERMINATED CLAIMANT  TEMPORARY TOTAL DI ABILITY PAYMENT .

The referee felt th t though cl im nt testified he couldn’t
GO BACK TO WORK, A MORE REA ONABLE CONCLU ION WA THAT CLAIMANT
JU T did t WANT TO RETURN TO WORK.

The referee co cluded that the o ly evide ce that claima t is

NOT MEDICALLY STATIONARY IS THE RECOMMENDED WRIST FUSION SURGERY.
HOWEVER, SINCE CLAIMANT REFUSES TO UNDERGO THIS SURGERY AND THERE
ARE NO OTHER MEDICAL RECOMMENDATIONS, CLAIMANT IS CONSIDERED TO BE
MEDICALLY STATIONARY.
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THE BOARD• ON DE NOVO REVIEW• ADOPTS THE CONCLUSIONS OF THE 
REFEREE THAT THE SUSPENSION OF BENEFITS WAS JUSTIFIED. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 2 9 1 197 6 1 IS AFFIRMED• 

WCB CASE NO. 
WCB CASE NO. 

DENNIS KRALL, CLAIMANT 
SI-� BROCKLEY I CLAIMANT'S" ATTY. 

RICHARD DAVIS, DEFENSE ATTY. 
ORDER 

75-4108 
75-5501 

JULY 9, 1976 

THE OPINION AND ORDER ENTERED IN THE ABOVE ENTITLED MATTER ON 
MARCH 10 1 197 6 1 AS AMENDED ON APRIL 2 6 1 197 6 1 AWARDED CLAI_MANT 2 5 
l"E~ CENT INCREASE FOR HIS UNSCHEDULED DISABILITY BUT INADVERTANTLV 
NEGLECTED TO ALLOW CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY FEE 
PAYAIBLE OUT OF THE INCREASED COMPENSATION, AS PA1D 1 TO A MAXIMUM OF 
2 1 0 0 0 DOLLARS. 

BEFORE THE REFEREE COULD RECTIFY THIS OMISSION BY AN AMENDED 
ORDER, THE E MPLOVER REQUESTED BOARD REVIEW OF THE REFEREE'S ORDER 1 

THEREBY DIVESTING THE REFEREE OF JURISDICTION OVER THE MATTER, 

THE BOARD, AT THE PRESENT TIME, HAS NOT REVIEWED THE ABOVE 
ENTITLED MATTER, HOWEVER, IT CONCLUDES THAT IT WOULD BE APPROPRIATE 
TO AWARD CLAIMANT'S ATTORNEY AN ATTORNEY FEE FOR HIS SERVICES AT THE 

HEARING, IN CONFORMITY WITH THE ATTORNEY FEE AGREEMENT BETWEEN 
CLAIMANT AND HIS ATTORNEY, A PART OF THE RECORD• 

THEREFORE, THE EMPLOYER, MILWAUKIE PLYWOOD CORPORATION, AND 
ITS CARRIER, ARGONAUT INSURANCE COMPANY, HEREBY ARE DIRECTED TO PAV 
CLAIMANT'S ATTORNEY, AS. A REASONABLE ATTORNEY FEE, THE SUM OF 2 5 

PER CENT OF THE COMPENSATION INCREASED BY THE REFEREE'S OPINION AND 
ORDER, AS AMENDED, PAYABLE OUT OF SAID COMPENSATION, AS PAID 1 NOT 
TO EXCEED 2 1 0 0 0 DOLLARS. 

WCB Ct,SE NO. 75-3057 

SHILDS KELLUM, CLAIMANT 
ROBERT BABCOCK 1 CLAIMANT' S ATTY• 
DEPT. OF JUSTICE, DEFENSE ATTV 0 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 9, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
UPHELD THE DENIAL BY THE STATE ACCIDENT INSURANCE FUND OF HIS CLAIM 

FOR COMPENSATION. 

CLAIMANT WAS 1 6 YEARS OLD WHEN HE WAS INJURED ON DECEMBER 2 1 

1972. HE WAS THE SON OF AN EMPLOYEE WHO WORKED FULL TIME FOR THE 

EMPLOYER AS A SAWYER• SHORTLY AFTER HIS EMPLOYMENT THE FATHER, 
WILLIAM KELLUM, HAD REQUESTED TO DO CLEANUP AROUND THE MILL ON WEEK
ENDS FOR WHICH HE WOULD BE PAID AN HOURLY WAGE• 

-2 9 5-

The bo rd, on de novo review,  dopts the conclusions of the
REFEREE THAT THE  U PEN ION OF BENEFIT WA JU TIFIED.

ORDER
The order of the referee, dated Ja uary 29, 1 9 7 6 , is affirmed.

WCB CA E NO. 75-4108 JULY 9, 1976
WCB CA E NO. 75-5501

DENNI KRALL, CLAIMANT
SID BROCKLEY, CLAIMANT* S ATTY.
RICHARD DAVIS, DEFENSE ATTY.
ORDER

The opi io a d order e tered i the above e titled matter o 

MARCH 10, 1976, A AMENDED ON APRIL 26, 1976, AWARDED CLAIMANT 2 5
PER CENT INCREA E FOR HI UN CHEDULED DI ABILITY BUT INADVERTANTLY
NEGLECTED TO ALLOW CLAIMANT' ATTORNEY A REA ONABLE ATTORNEY FEE
PAYABLE OUT OF THE INCREA ED COMPEN ATION, A PAID, TO A MAXIMUM OF
2,000 DOLLAR .

Before the referee could rectify this omissio by a ame ded

ORDER, THE EMPLOYER REQUE TED BOARD REVIEW OF THE REFEREE' ORDER,
THEREBY DIVE TING THE REFEREE OF JURI DICTION OVER THE MATTER.

The board, at the prese t time, has  ot reviewed the above

ENTITLED MATTER, HOWEVER, IT CONCLUDE THAT IT WOULD BE APPROPRIATE
TO AWARD CLAIMANT' ATTORNEY AN ATTORNEY FEE FOR HI  ERVICE AT THE
HEARING, IN CONFORMITY WITH THE ATTORNEY FEE AGREEMENT BETWEEN
CLAIMANT AND HI ATTORNEY, A PART OF THE RECORD.

Therefore, the employer, milwaukie plywood corporatio , a d

IT CARRIER, ARGONAUT IN URANCE COMPANY, HEREBY ARE DIRECTED TO PAY
claima t s ATTORNEY, A A REA ONABLE ATTORNEY FEE, THE  UM OF 2 5
PER CENT OF THE COMPEN ATION INCREA ED BY THE REFEREE1  OPINION AND
ORDER, A AMENDED, PAYABLE OUT OF  AID COMPEN ATION, A PAID, NOT
TO EXCEED 2,000 DOLLAR .

WCB CA E NO. 75-3057 JULY 9, 1976

 HILD KELLUM, CLAIMANT
ROBERT BABCOCK, CLAIMANT* S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee's order which

UPHELD THE DENIAL BY THE  TATE ACCIDENT IN URANCE FUND OF HI CLAIM
FOR COMPEN ATION.

Claima t was 16 years old whe he was i jured o December 2,
1 9 7 2 . HE WA THE  ON OF AN EMPLOYEE WHO WORKED FULL TIME FOR THE
EMPLOYER A A  AWYER.  HORTLY AFTER HI EMPLOYMENT THE FATHER,
WILLIAM KELLUM, HAD REQUE TED TO DO CLEANUP AROUND THE MILL ON WEEK
END FOR WHICH HE WOULD BE PAID AN HOURLY WAGE.

-2 9 5
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R DOING TH IS CLEANUP WORK ON WEEKENDS FOR A SHORT PERIOD 

OF TIME, THE FATHER ASKED THE PLANT SUPERINTENDENT IF HIS TWO SONS 

COULD ASSIST HIM IN THIS WORK 0 THE SUPERINTENDENT WAS HESITANT BUT 

FINALLY AGREED TO ALLOW THE REQUEST IF THE FATHER WOULD KEEP THE BOYS 

AWAY FROM THE POWER-DRIVEN MACHINERY. THE ARRANGEMENT FOR COMPEN

SATION WAS STRICTLY BETWEEN THE FATHER AND HIS SONS - NO MONEY CAME 

TO THE SONS FROM THE EMPLOYER. ONE SON QUIT, THE CLAIMANT REMAINED. 

THE ONLY SUPERVISION OVER THE CLEANUP JOB WAS DONE BY THE SUPER

INTENDENT ON MONDAY MORNINGS - THIS CONSISTED OF INSPECTING FOR AP

PROVAL OR DI SAPPROVAL 0 

THE REFEREE FOUND THAT THE WORK WHICH CLAIMANT DID WAS DONE 

IN BEHALF OF THE FATHER NOT THE EMPLOYER. THE FATHER WAS TO PAY 

CLAIMANT HALF OF THE FATHER'S EARNINGS 0 THE FATHER'S REQUEST WAS 

MERELY FOR PERMISSION TO BRING CLAIMANT ON THE PREMISES WITH NO 

CONTRACT TO HIRE 0 

THE REFEREE CONCLUDED THAT ALTHOUGH CLAIMANT WAS SUBJECT TO 

THE CONTROL OF THE EMPLOYER, CLAIMANT DID NOT ENGAGE TO FURNISH HIS 

SERVICES TO THE EMPLOYER FOR REMUNERATION, THUS CLAIMANT WAS NOT A 

SUBJECT WORKMAN AS DEFINED BY ORS 6 56 • 002 (22) AND HIS CLAIM WAS NOT 

COMPENSABLE UNDER THE WORKMEN'S COMPENSATION LAW. 

THE BOARD, ON DE NOVO REVIEW, AGREES THERE WAS NO CONTRACT OF 

EMPLOYMENT BETWEEN CLAIMANT AND EMPLOYER• THE BOARD ALSO FINDS 

THAT CLAIMANT WAS NOT SUBJECT TO CONTROL OF THE EMPLOYER• 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 30, 1976, IS AFFIRMED. 

WCB CASE NO. 75-3162 

ARTHUR JONES, CLAIMANT 
CHARLES SEAGRAVES, CLAIMANT'S ATTY• 

DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

CROSS REQUEST FOR REVIEW BY SAIF 

JULY 9, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED CLAIMANT AN ADDITIONAL 1 0 PER CENT FOR A TOTAL OF 48 DEGREES 

FOR 15 PER CENT UNSCHEDULED DISABILITY. CLAIMANT CONTENDS THIS IS 

AN INADEQUATE AWARD 0 

THE STATE ACCIDENT INSURANCE FUND CROSS APPEALS THE REFEREE'S 

ORDER, CONTEND ING THE DETERMINATION ORDER WAS CORRECT 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK ON SEP-

TEMBER 26 1 1974 0 IT WAS DIAGNOSED AS AN ACUTE LUMBAR STRAIN 0 CLAIM-

ANT WAS TREATED CONSERVATIVELY BY DR. JOHNSON WHO, IN MARCH, l 9 7 5, 
REFERRED CLAIMANT TO THE DISABILITY PREVENTION DIVISION TO DETERMINE 

IF SURGERY WAS WARRANTED• 

CLAIMANT WAS SEEN BY THE ORTHOPEDIC CONSULTANTS ON APRIL 2 4, 
t 9 7 5 • THEY FOUND SOME LOSS OF MOTION, BUT NOT SIGNIFICANT BACK PROB

LEMS• CLAIMANT' s TOTAL LOSS OF FUNCTION TO HIS B·AcK WAS MINIMAL AND 
NO SURGERY WAS INDICATED - CLAIMANT COULD RETURN TO HIS JOB. 

-296-
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After doi g this clea up work o weeke ds for a short period
OF TIM , TH FATH R ASK D TH PLANT SUP RINT ND NT IF HIS TWO SONS
COULD ASSIST HIM IN THIS WORK. TH SUP RINT ND NT WAS H SITANT BUT
FINALLY AGR  D TO ALLOW TH R QU ST IF TH FATH R WOULD K  P TH BOYS
AWAY FROM TH POW R-DRIV N MACHIN RY. TH ARRANG M NT FOR COMP N
SATION WAS STRICTLY B TW  N TH FATH R AND HIS SONS NO MON Y CAM 
TO TH SONS FROM TH  MPLOY R. ON SON QUIT, TH CLAIMANT R MAIN D.

The o ly supervisio over the clea up job was do e by the super

 ntendent ON MONDAY MORNINGS THIS CONSIST D OF INSP CTING FOR AP
PROVAL OR DISAPPROVAL.

The referee fou d that the work which claima t did was do e

IN B HALF OF TH FATH R NOT TH  MPLOY R. TH FATH R WAS TO PAY
CLAIMANT HALF OF TH FATH R S  ARNINGS. TH FATH R'S R QU ST WAS
M R LY FOR P RMISSION TO BRING CLAIMANT ON TH PR MIS S WITH NO
CONTRACT TO HIR .

The referee concluded th t  lthough cl im nt w s subject to
TH CONTROL OF TH  MPLOY R, CLAIMANT DID NOT  NGAG TO FURNISH HIS
S RVIC S TO TH  MPLOY R FOR R MUN RATION, THUS CLAIMANT WAS NOT A
SUBJ CT WORKMAN AS D FIN D BY ORS 656.002 (2 2) AND HIS CLAIM WAS NOT
COMP NSABL UND R TH WORKM N'S COMP NSATION LAW.

The BOARD, ON D NOVO R VI W, AGR  S TH R WAS NO CONTRACT OF
 MPLOYM NT B TW  N CLAIMANT AND  MPLOY R. TH BOARD ALSO FINDS
THAT CLAIMANT WAS NOT SUBJ CT TO CONTROL OF TH  MPLOY R.

ORD R

The ORD R OF TH R F R  , DAT D JANUARY 30, 1 976 , IS AFFIRM D.

WCB CA E NO. 75-3162 JULY 9, 1976

ARTHUR JON S, CLAIMANT
CHARLES SEAGRAVES, CLAIMANT'S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT
CROSS REQUEST FOR REVIEW BY SAIF

Reviewed by board members wilso a d moore.

Claima t requests board review of the referee s order which

GRANT D CLAIMANT AN ADDITIONAL 10 P R C NT FOR A TOTAL OF 48 D GR  S
FOR 15 P R C NT UNSCH DUL D DISABILITY. CLAIMANT CONT NDS THIS IS
AN INAD QUAT AWARD.

The state accide t i sura ce fu d cross appeals the referee s
ORD R, CONT NDING TH D T RMINATION ORD R WAS CORR CT.

Claima t suffered a compe sable i jury to his low back o Sep
tember 2 6 , 1 9 7 4 . IT WAS DIAGNOS D AS AN ACUT LUMBAR STRAIN. CLAIM
ANT WAS TR AT D CONS RVATIV LY BY DR. JOHNSON WHO, IN MARCH, 1 97 5 ,
R F RR D CLAIMANT TO TH DISABILITY PR V NTION DIVISION TO D T RMIN 
IF SURG RY WAS WARRANT D.

Claima t was see by the orthopedic co sulta ts o april 24,
1 97 5 . TH Y FOUND SOM LOSS OF MOTION, BUT NOT SIGNIFICANT BACK PROB
L MS. CLAIMANT'S TOTAL LOSS OF FUNCTION TO HIS BACK WAS MINIMAL AND
NO SURG RY WAS INDICAT D CLAIMANT COULD R TURN TO HIS JOB.
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IN JUNE, 1975 DR 0 JOHNSON REPORTED CLAIMANT HAD ACHIEVED MAXIMUM 

RECOVERY AND DIAGNOSED CHRONIC LOW BACK STRAIN 0 

A DETERMINATION ORDE R 1 ISSUED JULY 2 1 t 1 9 7 5 0 GRANTED CLAIMANT 

16 DEGREES FOR 5 PER CENT UNSCHEDULED DISABILITY. 

CLAIMANT, ON HIS OWN, CONTACTED DR 0 POTTER WHO, ON SEPTEMBER 

30 1 1975 1 REFERRED CLAIMANT TO A PSYCHIATRIST BECAUSE HE COULD FIND 

NO OBJECTIVE FIND! NGS FOR CLAIMANT'S COMPLAINTS 0 THE PSYCHIATRIST t 

DR 0 G0LDBLOOM 1 CONCLUDED THAT CLAIMANT WAS POSSIBLY MALINGERING 0 

CLAIMANT HAS MADE NO ATTEMPT TO RETURN TO WORK EVEN THOUGH 

HIS EMPLOYER, AT THE HEARING, SAID HE HAD A LIGHTER JOB AVAILABLE FOR 

CLAIMANT0 

THE REFEREE CONCLUDED THAT CLAIMANT WAS CAPABLE OF RETURNING 

TO WORK AND HIS ABILITIES AND APTITUDES QUALIFIED CLAIMANT FOR CERTAIN 

TYPES OF WORK 0 WHETHER RETRAINED OR NOT 0 HOWEVER, CLAIMANT CANNOT 

DO ANY WORK THAT INVOLVES HEAVY LIFTING OR CARRYING, THEREFORE, CLAIM

ANT HAS LOST A GREATER AMOUNT OF EARNING CAPACITY THAN THE AWARD OF 

5 PER CENT INDICATES. HE INCREASED THE AWARD TO 1 5 PER CENT OF THE 

MAXIMUM• 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE CONCLUSIONS OF 

THE REFEREE. THE REFEREE WAS ABLE TO OBSERVE CLAIMANT AT THE HEAR

ING AND WAS IN THE BEST POSITION TO JUDGE HIS CAPABILITIES AS WELL AS 

HIS IMPAIRMENT. 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 2 4 • 1975 • IS AFFIRMED. 

WCB CASE NO. 75-83 

ERNEST BRENNER, CLAIMANT 
JAMES POMAJEVICH, CLAIMANT'S ATTY 0 

SCOTT KELLEY, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 
CROSS REQUEST FOR REVIEW BY EMPLOYER 

JULY 9, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND M00RE 0 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED HIM AN ADDITIONAL 192 DEGREES FOR A TOTAL AWARD OF 256 DEGREES 

FOR 8 0 PER CENT UNSCHEDULED LOW BACK DI SABILITY 0 CLAIMANT CONTENDS 

HE IS PERMANENTLY AND TOTALLY DISABLE �• 

THE EMPLOYER REQUESTS CROSS REVIEW CONTENDING THAT THE REFEREE'S 

ORDER WAS TOO GENEROUS AND CLAIMANT WAS ENTITLED ONLY TO THE AWARD 

MADE BY THE DETERMINATION ORDER OF DECEMBER 20 0 1974 0 

CLAIMANT, A CEMENT FINISHER, SUFFERED AN INDUSTRIAL INJURY ON 

FEBRUARY 2 2 1 1972 WHEN HE SLIPPED AND FELL INJURING HIS LOW .BACK 0 THE 

INIT .. ·AL DIAGNOSIS WAS LUMBAR BACK STRAIN 0 .CLAI MANT 1 INITIALLY, WAS 
TREATED CONSERVATIVELY BUT THIS PROVED NEGATIVE IN RELIEVING CLAIM
ANT'S DISTRESS AND A TWO-LEVEL LAMINECTOMY AND NERVE ROOT DECOM
PRESSION SURGERY WAS PERFORMED 0 NO HERNIATED DISC WAS FOUND0 

BECAUSE OF CONTINUAL DIST.RESS, CLAIMANT'S TREATING PHYSICIAN, 
DR 0 MELGAR� , REFERRED CLAIMANT FOR RETRAINING 0 IT WAS HIS CONCLUSION 

-2 97-

In JUN , 1 9 7 5 DR, JOHNSON R PORT D CLAIMANT HAD ACHI V D MAXIMUM
R COV RY AND DIAGNOS D CHRONIC LOW BACK STRAIN,

A D T RMINATION ORD R, ISSU D JULY 2 1 , 1 9 7 5 , GRANT D C LA I MANT

16 D GR  S FOR 5 P R C NT UNSCH DUL D DISABILITY,

Claima t, o his ow , co tacted dr, potter who, o September
3 0 , 1 9 7 5 , R F RR D CLAIMANT TO A PSYCHIATRIST B CAUS H COULD FIND
NO OBJ CTIV FINDINGS FOR CLAIMANT'S COMPLAINTS, TH PSYCHIATRIST,
DR, GOLDBLOOM, CONCLUD D THAT CLAIMANT WAS POSSIBLY MALING RING,

Claima t has made  o attempt to retur to work eve though

HIS  MPLOY R, AT TH H ARING, SAID H HAD A LIGHT R JOB AVAILABL FOR
CLAIMANT,

The referee co cluded that claima t was capable of retur i g

TO WORK AND HIS ABILITI S AND APTITUD S QUALIFI D CLAIMANT FOR C RTAIN
TYP S OF WORK, WH TH R R TRAIN D OR NOT, HOW V R, CLAIMANT CANNOT
DO ANY WORK THAT INVOLV S H AVY LIFTING OR CARRYING, TH R FOR , CLAIM
ANT HAS LOST A GR AT R AMOUNT OF  ARNING CAPACITY THAN TH AWARD OF
5 P R C NT INDICAT S. H INCR AS D TH AWARD TO 1 5 P R C NT OF TH 
MAXIMUM,

The bo rd, on de novo review, concurs with the conclusions of
TH R F R  , TH R F R  WAS ABL TO OBS RV CLAIMANT AT TH H AR
ING AND WAS IN TH B ST POSITION TO JUDG HIS CAPABILITI S AS W LL AS
HIS IMPAIRM NT,

ORDER

The order of the referee, d ted December 24, 197 , is  ffirmed.

WCB CA E NO. 75-83 JULY 9, 1976

ERNE T BRENNER, CLAIMANT
JAMES POMAJEVICH, CLAIMANT'S ATTY.
SCOTT KELLEY, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT
CROSS REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilso a d moore,

Claima t requests board review of the referee s order which

GRANT D HIM AN ADDITIONAL 192 D GR  S FOR A TOTAL AWARD OF 2 56 D GR  S
FOR 80 P R C NT UNSCH DUL D LOW BACK DISABILITY. CLAIMANT CONT NDS
H IS P RMAN NTLY AND TOTALLY DISABL D.

The employer requests cross review co te di g that the referee s

ORD R WAS TOO G N ROUS AND CLAIMANT WAS  NTITL D ONLY TO TH AWARD
MAD BY TH D T RMINATION ORD R OF D C MB R 2 0 , 1 974 .

Claima t, a ceme t fi isher, suffered a i dustrial i jury o 

F BRUARY 2 2 , 1 9 72 WH N H SLIPP D AND F LL INJURING HIS LOW BACK. TH 
INITIAL DIAGNOSIS WAS LUMBAR BACK STRAIN. CLAIMANT, INITIALLY, WAS
TR AT D CONS RVATIV LY BUT THIS PROV D N GATIV IN R LI VING CLAIM
ANT S DISTR SS AND A TWO L V L LAMIN CTOMY AND N RV ROOT D COM
PR SSION SURG RY WAS P RFORM D. NO H RNIAT D DISC WAS FOUND.

Because of co ti ual distress, claima t s treati g physicia ,
DR. M LGARD, R F RR D CLAIMANT FOR R TRAINING. IT WAS HIS CONCLUSION
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CLAIMANT COULD NOT WORK IN JOBS INVOLVING HEAVY LIFTING OR REPETI

TIVE BENDING 0 THIS OPINION WAS AFFIRMED BY THE MAJORITY OF THE 0i'HER 

MEDICAL OPINIONS 0 

ON DECEMBER 20 1 1 974 A DETERMINATION ORDER GRANTED CLAIMANT 

6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

(N 1 963 CLAIMANT HAD SUFFERED AN INJURY INVOLVING HIS LOW BACK0 

DR 0 ANDERSON TREATED CLAIMANT FOR THAT INJURY 0 DR 0 ANDERSON ALSO 

SAW CLAIMANT ON MARCH 7 1 1972 FOR HIS 1972 INJURY 0 DR 0 ANDERSON CON

CLUDED THAT THERE WAS • NO APPRECIABLE DIFFERENCE 1 BETWEEN HIS FIND

INGS RELATING TO CLAIMANT 1 S CONDITION, BASED ON HIS REPORTS OF MARCH 

10, 1964 AND HIS FINDINGS MADE IN 1972 0 CLAIMANT HAD NOT WORSENED 0 

DR 0 ANDERSON AND DR, MELGAR � FELT CLAIMANT WAS CAPABLE OF LIGHT 

EMPLOYMENT - DR, ANDERSON ALSO FELT CLAIMANT LACKED MOTIVATION, 

(N FEBRUARY, 1974 CLAIMANT WAS EXAMINED BY DR 0 SCHULER WH0 0 

IN CONCURRANCE WITH THE OTHER DOCTORS' OPINION, FELT THAT CLAIMANT 

COULD NOT RETURN TO HIS JOB AS A CEMENT FINISHER• 

CLAIMANT CONTENDS THAT HE CAN DO VERY LITTLE, THAT HE CANNOT 

BEND DOWN OR SIT FOR OVER 30 MINUTES 0 HIS BACK ACHES CONSTANTLY, 

CLAIMANT ATTRIBUTES ALL OF.HIS COMPLAINTS TO THE 1972 INJURY - HE 

STATES HE HAS FULLY RECOVERED FROM THE 1964 INJURY. 

A FILM, SHOWN AT THE HEARING, PICTURES CLAIMANT, WITHOUT HESI

TATION OR ANY SIGN OF LIMITATION, BENDING, TWISTING AND EVEN LIFTING 

A BALE OF HAY 0 

THE REFEREE FINDS THAT THE FILM D0ESN 1 T ESTABLISH THAT CLAIMANT 

JS WITHOUT DISABILITY, IT ONLY CONTRADICTS CLAIMANT'S ASSERTIONS OF 

HIS ABILITY TO DO SPECIFIC TASKS. HE WAS SHOWN DOING THESE ONLY ON A 

LIMITED TIME BASIS. THE VOCATIONAL COUNSELOR FELT CLAIMANT WAS TOTALLY 

UNEMPLOYABLE BASED ON HIS PHYSICAL AND MENTAL CAPABILITIES, HOWEVER, 

THE REFEREE FELT THE FILMS CONTRADICTED SUCH A FINDING• 

THE REFEREE CONCLUDED THAT CLAIMANT HAD LOST CONSIDERABLE WAGE 

EARNING CAPACITY AND HE GRANTED CLAIMANT AN ADDITIONAL 1 92 DEGREES 0 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE'S 

AWARD WHICH RE SUL TS IN GIVING CLAIMANT A TOTAL OF 2 5 6 DEGREES FOR 8 0 

PER CENT DISABILITY, THE BOARD FEELS THAT CLAIMANT DOES HAVE DIS

ABILITY AND HAS LOST SOME WAGE EARNING CAPACITY, HOWEVER, THE CON

CENSUS OF THE MEDICAL OPINIONS IS THAT CLAIMANT COULD DO LIGHT EMPLOY-

MENT, DR 0 SCHULER FELT CLAIMANT COULD DO MODERATE WORK AND DR, 

MELGAR � OPINED IT MIGHT BE POSSIBLE, 

OR 0 ANDERSON STATES CLAIMANT ISN'T ANY WORSE NOW THAN HE WAS 

WHEN HE EXAMINED HIM IN 1964 1 FOLLOWING THE JULY, 1 963 INJURY, 

ALL OF CLAIMANT'S COMPLAINTS SEEM TO BE GROSSLY EXAGGERATED• 

THIS IS CONFIRMED BY THE FILMS - DR 0 SCHULER FELT THAT CLAIMANT VOLUN

TARILY RESTRICTED HIS MOVEMENTS WHEN HE EXAMINED HIM 0 

8ASED ON THE MEDICAL EVIDENCE AND THE FILM, THE BOARD CONCLUDES 

THAT CLAIMANT SHOULD BE AWARDED 160 DEGREES FOR A TOTAL OF 5 0 PER 

CENT UNSCHEDULED LOW BACK DISABILITY 0 

ORDER 

THE ORDER OF THE REFEREE I DATED NOVEMBER 1 0, 1 9 7 5, IS M0DIF IED 0 

CLAIMANT IS AWARDED 9 6 DEGREES OF A MAXI MUM 3 2 0 DEGREES FOR 
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THAT CLAIMANT COULD NOT WORK IN JOBS INVOLVING H AVY LIFTING OR R P TI
TIV B NDING. THIS OPINION WAS AFFIRM D BY TH MAJORITY OF TH OTH R
M DICAL OPINIONS.

On D C MB R 20, 1 974 A D T RMINATION ORD R GRANT D CLAI MANT
64 D GR  S FOR 20 P R C NT UNSCH DUL D LOW BACK DISABILITY.

In 1 96 3 CLAIMANT HAD SUFF R D AN INJURY INVOLVING HIS LOW BACK.
DR. AND RSON TR AT D CLAIMANT FOR THAT INJURY. DR. AND RSON ALSO
SAW CLAIMANT ON MARCH 7 , 1 97 2 FOR HIS 1 9 72 INJURY. DR. AND RSON CON
CLUD D THAT TH R WAS NO APPR CIABL DIFF R NC 1 B TW  N HIS FIND
INGS R LATING TO CLAIMANT1 S CONDITION, BAS D ON HIS R PORTS OF MARCH
1 0 , 1 9 6 4 AND HIS FINDINGS MAD IN 1 9 72 . CLAIMANT HAD NOT WORS N D.
DR. AND RSON AND DR. M LGARD F LT CLAIMANT WAS CAPABL OF LIGHT
 MPLOYM NT DR. AND RSON ALSO F LT CLAIMANT LACK D MOTIVATION.

In F BRUARY, 1 9 74 CLAIMANT WAS  XAMIN D BY DR. SCHUL R WHO,
IN CONCURRANC WITH TH OTH R DOCTORS OPINION, F LT THAT CLAIMANT
COULD NOT R TURN TO HIS JOB AS A C M NT FINISH R.

Claima t co te ds that he ca do very little, that he ca  ot

B ND DOWN OR SIT FOR OV R 30 MINUT S. HIS BACK ACH S CONSTANTLY.
CLAIMANT ATTRIBUT S ALL OF HIS COMPLAINTS TO TH 1 9 72 INJURY H 
STAT S H HAS FULLY R COV R D FROM TH 1 96 4 INJURY.

A FILM, SHOWN AT TH H ARING, PICTUR S CLAIMANT, WITHOUT H SI
TATION OR ANY SIGN OF LIMITATION, B NDING, TWISTING AND  V N LIFTING
A BAL OF HAY.

The R F R  FINDS that the f lm doesn t establ sh that cla mant

IS WITHOUT DISABILITY, IT ONLY CONTRADICTS CLAIMANT'S ASS RTIONS OF
HIS ABILITY TO DO SP CIFIC TASKS. H WAS SHOWN DOING TH S ONLY ON A
LIMIT D TIM BASIS. TH VOCATIONAL COUNS LOR F LT CLAIMANT WAS TOTALLY
UN MPLOYABL BAS D ON HIS PHYSICAL AND M NTAL CAPABILITI S, HOW V R,
TH R F R  F LT TH FILMS CONTRADICT D SUCH A FINDING.

The referee co cluded that claima t had lost co siderable wage

 ARNING CAPACITY AND H GRANT D CLAIMANT AN ADDITIONAL 192 D GR  S.

The BOARD, ON D NOVO R VI W, DISAGR  S WITH TH R F R  1 S
AWARD WHICH R SULTS IN GIVING CLAIMANT A TOTAL OF 2 5 6 D GR  S FOR 80
P R C NT DISABILITY. TH BOARD F  LS THAT CLAIMANT DO S HAV DIS
ABILITY AND HAS LOST SOM WAG  ARNING CAPACITY, HOW V R, TH CON
C NSUS OF TH M DICAL OPINIONS IS THAT CLAIMANT COULD DO LIGHT  MPLOY
M NT. DR. SCHUL R F LT CLAIMANT COULD DO MOD RAT WORK AND DR.
M LGARD OPIN D IT MIGHT B POSSIBL .

Dr. AND RSON STAT S CLAIMANT ISN'T ANY WORS NOW THAN H WAS
WH N H  XAMIN D HIM IN 1 96 4 , FOLLOWING TH JULY, 1 9 63 INJURY.

All of claima t's complai ts seem to be grossly exaggerated.
THIS IS CONFIRM D BY TH FILMS DR. SCHUL R F LT THAT CLAIMANT VOLUN
TARILY R STRICT D HIS MOV M NTS WH N H  XAMIN D HIM.

Based o the medical evide ce a d the film, the board co cludes

THAT CLAIMANT SHOULD B AWARD D 160 D GR  S FOR A TOTAL OF 5 0 P R
C NT UNSCH DUL D LOW BACK DISABILITY.

ORDER
The order of the referee, dated November io, 1975, is modified.

Claima t is awarded 96 degrees of a maximum 320 degrees for

■2 9 8




' 

-

— 

' 

-



' 






— 



            
            

       

       

  
   
   
  
           

          
          

           
             
    

       

   
   
   
    
           
               
          
          

            
        

       

        

        
           

           
             

  
            
  
               

   

  

LOW .BACK DISABILITY0 THIS IS IN ADDITION TO, NOT IN L.IEU 
OF, THE AWARD OF 64 DEGREES GRANTED BY THE DETERMINATION ORDER OF 
DECEMBER 20 1 1974 0 

WCB CASE NO. 75-2303 

RICHARD HESS, CLAIMANT 
BURL GREEN, CLAIMANT'S ATTY0 

RICHARD L.ANG 1 DEFENSE ATTY 0 

ORDER OF DISMISSAL 

JULY 9, 1976 

A REQUEST FOR REVIEW, HAVING BEEN DUL.Y FILED WITH THE WORKMEN'S 
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE WORKMEN'S. 
COMPENSATION BOARD, AND SAID REQUEST FOR REV_IEW NOW HAVING BEEN WITH
DRAWN, 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PENDING 
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS 
FINAL BY OPERATION OF LAW0 

WCB CASE NO. 75-711 

PAUL R. PRITCHARD, CLAIMANT 
ROBERT GARDNER, CL.AIMANT' S ATTY• 
MICHAEL HOFFMAN, DE FEN SE ATTY 0 

REQUEST FOR REVIEW BY CL.Al MANT 

JULY 9, 1976 

AN ORDER ON REVIEW 1 ENTERED BY THE BOARD IN THE ABOVE ENTITLED 
MATTER ON JUNE 3 0 1 I 9 76 1 ERRONEOUSLY STATED THAT THE REQUEST FOR 
REVIEW WAS BY THE EMPLOYER AND AWARDED CL.AIMANT' S COUNSEL AN ATTOR
NEY'·s FEE OF 3 50 DOL.L.ARS PAYABL.E BY THE EMPL0YER 0 

THE REQUEST FOR REVIEW, IN FACT, WAS MADE BY THE CLAIMANT, THE 
REFEREE'S ORDER WAS AFFIRMED BY THE BOAR0 1 THEREFORE, CLAIMANT'S 

COUNCIL IS NOT ENTITLED TO ANY ATTORNEY'S FEEo . 

THE ORDER ON REVIEW IS AMENDED AS FOL.LOWS 

THE WORD 'EMPLOYER' IS DELETED FROM THE PARENTHETICAL. PORTION 
OF THE CAPTION ANO THE WORD 'CLAIMANT' IS INSERTED IN L.IEU THEREOF 0 

THE WORD 'EMPL.OYER' IS DELETED FROM THE FIRST L.INE OF THE FIRST 

PARAGRAPH ON PAGE 1 OF THE ORDER AND THE WORD 'CLAIMANT' IS INSERTED 
. IN LIEU THEREOF• 

ON PAGE 4 OF THE ORDER, THE SECOND PARAGRAPH OF THE 'ORDER' 
PORTION IS DELETED. 

IN ALL. OTHER RESPECTS THE ORDER ON REVIEW,· ENTERED JUNE 30 1 19·75 1 

IS REAFFIRMED AND RATIFIED• 

-2 99-

UNSCH DUL D LOW BACK DISABILITY. THIS IS IN ADDITION TO, NOT IN LI U
OF, TH AWARD OF 64 D GR  S GRANT D BY TH D T RMINATION ORD R OF
D C MB R 2 0 , 1 9 74 .

WCB CAS NO. 75-2303 JULY 9, 1976

RICHARD H SS, CLAIMANT
BURL GREEN, CLAIMANT S ATTY.
RICHARD LANG, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN S
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE WORKMEN'S
COMPENSATION BOARD, AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITH
DRAWN,

It IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PENDING
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS
FINAL BY OPERATION OF LAW.

WCB CAS NO. 75-711 JULY 9, 1976

PAUL R. PRITCHARD, CLAIMANT
ROB RT GARDN R, CLAIMANT'S ATTY.
MICHA L HOFFMAN, D F NS ATTY.
R QU ST FOR R VI W BY CLAIMANT

A order o review, e tered by the board i the above e titled

MATT R ON JUN 3 0 , 1 9 76 ,  RRON OUSLY STAT D THAT TH R QU ST FOR
R VI W WAS BY TH  MPLOY R AND AWARD D CLAIMANT'S COUNS L AN ATTOR
N Y'S F  OF 3 5 0 DOLLARS PAYABL BY TH  MPLOY R.

The request for review, i fact, was made by the claima t, the
referee s order was affirmed by the board, therefore, claima t s
COUNCIL IS NOT  NTITL D TO ANY ATTORN Y'S F  .

The order o review is ame ded as follows

The word employer is deleted from the pare thetical portio 
OF TH CAPTION AND TH WORD CLAIMANT* IS INS RT D IN LI U TH R OF.

The word employer* is deleted from the first li e of the first
PARAGRAPH ON PAG 1 OF TH ORD R AND TH WORD 'CLAIMANT* IS INS RT D
IN LI U TH R OF.

On PAG 4 OF TH ORD R, TH S COND PARAGRAPH OF TH 'ORD R*
PORTION IS D L T D.

In ALL OTH R R SP CTS TH ORD R ON R VI W,  NT R D JUN 3 0 , 1 976 ,
IS R AFFIRM D AND RATIFI D.
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CASE NO. 75,-810 

WALTER, HIGGINBOTHAM, CLAIMANT 
EVOHL MALAGON, CLAIMANTT S ATTY 0 

ELDON CALEY, DEFENSE ATTY0 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 9, 1976 

REVIEWE-D BY BOARD MEMBERS WILSON AND MOORE 0 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE• S 
ORDER WHICH DENIED CLAIMANT• S CLAIM FOR AGGRAVATION OF HIS RESPIRA

TORY CONDITION FROM AND AFTER APRIL 1 4, 197 2 • 

CLAIMANT, WHO WAS 4 6 YEARS OLD AT THE TIME OF THE HEARING, H_AS 
BEEN EMPLOYED IN T_HE LUMBER INDUSTRY, PRIMARILY MILL WORK, SINCE HE 
WAS 1 6 • DURING 196 9, CLAIMANT DEVELOPED A RESPIRATORY PROBLEM IN 

THE CHEST WHICH HE DESCRIBED AS COLD SYMPTOMS - ADDITIONALLY HE DE
VELOPED DERMATITIS OF THE HAND0 BOTH THESE PROBLEMS WERE OF AN-INTER

MITTANT NATURE, THEY WOULD CLEAR UP WHEN CLAIMANT WAS OFF WORK FOR 

ANY PERIOD OF TIME BUT WOULD REOCCUR WHEN HE RETURNED 0 

CLAIMANT TERMINATED HIS EMPLOYMENT IN JANUARY, 1971 AND, ON 
FEBRUARY 1 0, 197 1 , HE FILED A CLAIM FOR OCCUPATIONAL DISEASE BECAUSE 

OF HIS RESPIRATORY AND SKIN PROBLEM, INDICATING HE HAD DEVELOPED AN 

ALLERGY BECAUSE OF HIS EXPOSURE TO DOUGLAS FIR DUST OVER THE ENTIRE 
PERIOD OF HIS EMPLOYMENT0 THE CLAIM WAS DENIED BY THE EMPLOVER 0 

0N MAY 2 0, 197 1, DR 0 FLETCHER, AN OSTEOPATHIC PHYSICIAN STATED 
THAT HE DID NOT FEEL THAT CLAIMANT• S ILLNESS WAS ENTIRELY INDUSTRIALLY 
ORIENTED0 

ON OCTOBER 1, 1 971, PURSUANT TO STIPULATION, THE CARRIER ACCEPTED 
CLAIMANT• S CLAIM OF OCCUPATIONAL DISEASE ON THE BASIS OF A RESPIRATORY 
IRRITATION CALJSED BY INHALATION OF DOUGLAS FIR WOOD DUST AND IT WAS 
PROVIDED THAT CLAIMANT BE PAID COMPENSATION FOR TEMPORARY TOTAL DIS

ABILITY FROM JANUARY 11 , 1971 TO APRIL 2 B., 1971 , INCLUSIVE 0 ON OCTOBER 
29 1 1971 A DETERMINATION ORDER CLOSED THE CLAIM AWARDING THE TEMPO

RARY TOTAL DISABILITY COMPENSATION PURSUANT TO THE STIPULATION AND 

MAKING NO AWARD FOR PERMANENT PARTIAL DISABILITY0 

0N APRIL 14, 1972 ANOTHER STIPULATION WAS APPROVED BY THE HEAR
INGS DIVISION WHEREBY CLAIMANT WAS AWARDED 1 8 DEGREES FOR HIS PERMA

NENT DISABILITY0 THIS IS THE LAST AWARD OR ARRANGEMENT OF COMPENSATION 0 

CLAIMANT TESTIFIED THAT HIS RESPIRATORY CONDITION WORSENED DURING 
OCTOBER, 1974 - HE COULD NOT BREATH ( SIQ AND HIS SLEEPING WAS AFFECTED AND 
BECAUSE OF HIS BREATHING DIFFICULTY HE WAS NOT ABLE TO ENGAGE IN ANY 

PHYSICAL ACTIVITY 0 ON OCTOBER 2, 1974 CLAIMANT WAS SEEN BY DR 0 LARNER, 
A SPECIALIST IN SKIN DISEASE 0 CLAIMANT COMPLAINED OF THE SAME SYMP

TOMS HE HAD HAD DURING I 9 71 0 AS A RESULT OF THE PHYSICAL EXAMINATION, 
DR0 LARNER FOUND NO ABNORMALITIES OF THE EVES, EARS, NOSE OR THROAT 
RESPIRATORY OR CARDIAC SVSTEM 0 THE BLOOD EXAMINATION WAS WITHIN 

NORMAL LIMITS AND ALLERGY TESTS INDICATED THAT CLAIMANT WAS EXTREMELY 
SENSITIVE TO DUST AND RESPIRATORY BACTERIA AND BACTERIAL EXTRACTS. 

DR 0 LARNER RECOMMENDED A PROGRAM OF DESENSITIZATION AND PREPARED AN 
APPROPRIATE VACCINE FOR THIS PURPOSE 0 

ON OCTOBER 4, I 9 7 5 DR 0 LARNER REPORTED THAT HE HAD EXAMINED AND 
TREATED CLAIMANT, PERIODICALLY, SINCE NOVEMBER 2 1 1974 FOR A RESPIRA

TORY DISEASE BUT SINCE HE HAD NOT EXAMINED CLAIMANT IN 1970 IT WAS 
IMPOSSIBLE TO EVALUATE THE PRESENT STATUS WITH THE INITIATING SYMP
T0MS0 HE THOUGHT THAT A REVIEW OF THE PREVIOUS REPORTS • SUGGESTED' 
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WCB CA E NO. 75-810 1976JULY 9,

WALTER, HIGGINBOTHAM, CLAIMANT
EVOHL MALAGON, CLAIMANT1 S ATTY.
ELDON CALEY, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by board members wilso a d moore.

eferee's
I RE PIRA

HEARING, HA 
RK,  INCE HE

WA 16. DURING 1 9 6 9 , CLAIMANT DEVELOPED A RE PIRATORY PROBLEM IN
THE CHE T WHICH HE DE CRIBED A COLD  YMPTOM ADDITIONALLY HE DE
VELOPED DERMATITI OF THE HAND. BOTH THE E PROBLEM WERE OF AN INTER
MITTANT NATURE, THEY WOULD CLEAR UP WHEN CLAIMANT WA OFF WORK FOR
ANY PERIOD OF TIME BUT WOULD REOCCUR WHEN HE RETURNED.

Claima t termi ated his employme t i Ja uary, 1971 a d, o 

FEBRUARY 10, 1971, HE FILED A CLAIM FOR OCCUPATIONAL DI EA E BECAU E
OF HI RE PIRATORY AND  KIN PROBLEM, INDICATING HE HAD DEVELOPED AN
ALLERGY BECAU E OF HI EXPO URE TO DOUGLA FIR DU T OVER THE ENTIRE
PERIOD OF HI EMPLOYMENT, THE CLAIM WA DENIED BY THE EMPLOYER.

O MAY 2 0 , 1 9 7 1 , DR, FLETCHER, AN O TEOPATHIC PHY ICIAN  TATED
THAT HE DID NOT FEEL THAT CLAIMANT  ILLNE  WA ENTIRELY INDU TRIALLY
ORIENTED.

O OCTOBER 1 , 197 1 , PUR UANT TO  TIPULATION, THE CARRIER ACCEPTED
claima t’s claim of occupatio al disease o the basis of a respiratory

IRRITATION CAU ED BY INHALATION OF DOUGLA FIR WOOD DU T AND IT WA 
PROVIDED THAT CLAIMANT BE PAID COMPEN ATION FOR TEMPORARY TOTAL DI 
ABILITY FROM JANUARY 1 1 , 1971 TO APRIL 2 8 , 1 9 7 1 , INCLU IVE. ON OCTOBER
2 9 , 1 9 7 1 A DETERMINATION ORDER CLO ED THE CLAIM AWARDING THE TEMPO
RARY TOTAL DI ABILITY COMPEN ATION PUR UANT TO THE  TIPULATION AND
MAKING NO AWARD FOR PERMANENT PARTIAL DI ABILITY.

O APRIL 1 4 , 1 9 72 ANOTHER  TIPULATION WA APPROVED BY THE HEAR

ING DIVI ION WHEREBY CLAIMANT WA AWARDED 1 8 DEGREE FOR HI PERMA
NENT DI ABILITY. THI I THE LA T AWARD OR ARRANGEMENT OF COMPEN ATION.

Claima t testified that his respiratory co ditio worse ed duri g

OCTOBER, 1 9 74 HE COULD NOT BREATH ( SIQ AND HI  LEEPING WA AFFECTED AND
BECAU E OF HI BREATHING DIFFICULTY HE WA NOT ABLE TO ENGAGE IN ANY
PHY ICAL ACTIVITY. ON OCTOBER 2 , 1 9 74 CLAIMANT WA  EEN BY DR. LARNER,
A  PECIALI T IN  KIN DI EA E. CLAIMANT COMPLAINED OF THE  AME  YMP
TOM HE HAD HAD DURING 1971. A A RE ULT OF THE PHY ICAL EXAMINATION,
DR. LARNER FOUND NO ABNORMALITIE OF THE EYE , EAR , NO E OR THROAT
RE PIRATORY OR CARDIAC  Y TEM. THE BLOOD EXAMINATION WA WITHIN
NORMAL LIMIT AND ALLERGY TE T INDICATED THAT CLAIMANT WA EXTREMELY
 EN ITIVE TO DU T AND RE PIRATORY BACTERIA AND BACTERIAL EXTRACT .
DR. LARNER RECOMMENDED A PROGRAM OF DE  E N  IT 12ATION AND PREPARED AN
APPROPRIATE VACCINE FOR THI PURPO E.

O OCTOBER 4 , 1 9 7 5 DR. LARNER REPORTED THAT HE HAD EXAMINED AND

TREATED CLAIMANT, PERIODICALLY,  INCE NOVEMBER 2 , 1 9 74 FOR A RE PIRA
TORY DI EA E BUT  INCE HE HAD NOT EXAMINED CLAIMANT IN 1 9 7 0 IT WA 
IMPO  IBLE TO EVALUATE THE PRE ENT  TATU WITH THE INITIATING  YMP
TOM . HE THOUGHT THAT A REVIEW OF THE PREVIOU REPORT  UGGE TED

The cl im nt requests review by the bo rd of the r
ORDER WHICH DENIED CLAIMANT  CLAIM FOR AGGRAVATION OF H
TORY CONDITION FROM AND AFTER APRIL 1 4 , 1 972 .

Claima t, who was 4 6 years old at the time of the

BEEN EMPLOYED IN THE LUMBER INDU TRY, PRIMARILY MILL WO

•3 0 0

’ — 

— 
— 

’ 









— 






’ ’ 



        
         

        
         

            
         
           
            

              

          
           

            
           
            
               
         

             
           

              
     

        
           

         
            

          
          

            
             
        

             
           
         
           

        
   

         
            
         
           
             
        
          

          
            
               
           
          
         

           
        

           
            

            
          

 

          

  

PHYSICAL HANDICAP HAD INCREASED• HE EXPRESSED HIS MEDI
CAL JUDGMENT THAT CLAIMANT'S RESPIRATORY DISTRESS HAD INCREASED IN 

SEVERITY OVER THE PAST VEAR 1 SINCE HIS FIRST VISIT• 

UPON DR• FLETCHER'S ADVICE CLAIMANT HAD MOVED TO CALIFORNIA 
AND RESIDED THERE BETWEEN DECEMBER, 1970 AND JUNE, 1971 0 ALTHOUGH 

HIS CONDITION IMPROVED SOMEWHAT HE DID NOT BECOME ENTIRELY ASYMPTO

MATIC• HE TESTIFIED HE WAS NO BETTER IN CALIFORNI-A THAN IN OREGON 0 

AFTER CLAIMANT RECEIVED THE AWARD OF 1 8 DEGREES HE MOVED TO MISSOURI 
FOR A MONTH WHERE HE WAS EXPOSED TO COLD WEATHER AND CAUGHT A BAD 

COLD• 

THE REFEREE FOUND NO EVIDENCE THAT CLAIMANT WAS EXPOSED TO 
DOUGLAS FIR DURING HIS STAY IN CALIFORNIA OR IN MISSOURI• CLAIMANT 
HAS NOT WORKED IN LUMBER PRODUCTS OR IN THE LUMBER INDUSTRY SINCE 

HIS TERMINATION WITH THE EMPLOYER IN JANUARY, 1 971 • AT THE PRESENT 
TIME CLAIMANT DOES SOME JUNKING AND YARD WORK AND RECEIVES A TOTAL 

INCOME OF APPROXIMATELY 2 • 000 DOLLARS· FROM THESE ACTIVITIES - THE 
FAMILY INCOME CONSISTS OF CLAIMANT'S WIFE'S SUPPORT PAYMENTS IN 
THE AMOUNT OF 6 0 0 DOLLARS PER MONTH RECEIVED FROM HER PRIOR DIVORCE 

DECfltEEe CLAIMANT HAS NOT BEEN SUCCESSFUL IN SEEKING WORK, HE DOES 

NOT FEEL THAT HE CAN WORK AT ANYTHING HE KNOWS, le Ee I LUMBER INDUS
TRIES1 BECAUSE OF HIS RESPIRATORY CONDITION 0 

THE REFEREE 1 BASED UPON THE EVIDENCE, CONCLUDED THAT CLAIMANT 
HAD FAILED TO PROVE BY A PREPONDERANCE THEREOF THAT HIS PRESENT RES
PIRATORY PROBLEMS WERE RELATED TO THE ORIGINAL RESPIRATORY PROBLEM 
ACCEPTED BY THE CARRIER OR TO HIS JOB ACTIVITIES• THE REFEREE FOUND 

NO MEDICAL EVIDENCE TO ESTABLISH A CONNECTION WITH CLAIMANT'S ORIGINAL 

CONDITION OR HIS ACTIVITIES AT THE EMPLOYERS WITH HIS PRESENT RESPIRA
TORY PROBLEMS• THE ONLY MEDICAL EVIDENCE IN THE RECORD ARE DR 0 LARNER' S 
REPORTS OF NOVEMBER 10, 1974 AND AUGUST 4 1 1975• THESE REPORTS 

ESTABLISH THAT CLAIMANT'S RESPIRATORY HAD WORSENED FROM OCTOBER 2 1 
1974 TO THE PRESENT AND THAT CLAIMANT WAS SENSITIVE NOT ONLY TO DOUG
LAS FIR DUST BUT OTHER MATERIALS SUCH AS DUST1 RESPIRATORY BACTERIA 
ANO BACTERIAL EXTRACTS, ANIMAL DANDERS, FEATHERS AND SOME POLLENS 
BUT DR• LARNER WAS UNABLE TO EXPRESS ANY OPINION REGARDING THE RELA
TIONSHIP BETWEEN CLAIMANT'S PRESENT CONDITION AND HIS ORIGINAL CONDI

TION OR WORK ACTIVITIES• 

THE REFEREE HAVING FOUND THAT CLAIMANT'S PRESENT CONDITION DID 
NOT REPRESENT A WORSENING SINCE THE DATE OF THE LAST AWARD OR ARRANGE

MENT OF COMPENSATION, CONCLUDED THE OTHER ISSUES PRESENTED BY CLAIM
ANT WERE MOOT EXCEPT THE ISSUE OF PENALTIES AND ATTORNEY FEES PURSU
ANT TO ORS 6 5 6 • 2 6 2 { 8) AND 6 5 6 • 3 8 2 -BECAUSE OF THE EMPLOYER'S ALLEGED 

FAILURE TO TIMELY PROCESS CLAIMANT'S CLAIM FOR AGGRAVATION• 

THE REFEREE FOUND THAT CLAIMANT HAD AGAIN FAILED TO PROVE BY 
THE PREPONDERANCE OF THE EVIDENCE THAT PENALTIES SHOULD BE IMPOSED 
OR ATTORNEY FEES AWARDED• HE FOUND THAT CLAIMANT DID NOT FILE A 
CLAIM FOR AGGRAVATION IN ACCORDANCE WITH ORS 656.273 (2) NOR DID HE 
PRESENT MEDICAL EVIDENCE WHICH HAD PUT THE EMPLOYER ON NOTICE OR 
KNOWLEDGE OF A MEDICALLY VERIFIED INABILITY TO WORK RESULTING FROM 
CLAIMANT'S WORSENED CONDITION• HE CONCLUDED THAT CLAIMANT'S COURSE 

OF CONDUCT CONTRIBUTED TO THE EMPLOYER'S FAILURE TO MORE QUICKLY 
PROCESS THIS CLAIM, ADDITIONALLY, THE REFEREE CONCLUDED THAT CLAIM

ANT'S AGREEMENT TO POSTPONE THE PRIOR SCHEDULED HEARING AND ALLOW 
THE EMPLOYER 6 0 DAYS TO ACCEPT OR DENY CLAIMANT'S CLAIM CONSTITUTED 
A WAIVER OF A PRIOR DEFECTS IN THAT REGARD• HE DENIED CLAIMANT'S 
CLAI_M FOR PENALTIES AND ATTORNEYS FEES AND ALSO CLAIMANT'S CLAIM 

FOR AGGRAVATION. 

THE BOARD, ON DE NOVO REVIEW 1 AFFIRMS AND ADOPTS THE ~EFEREE' S 

ORDER• 

-3 0 1 .-

claima t s physical ha dicap had i creased, he expressed his medi
cal JUDGM NT THAT CLAIMANT S R SPIRATORY DISTR SS HAD INCR AS D IN
S V RITY OV R TH PAST Y AR, SINC HIS FIRST VISIT.

Upo dr. fletcher s advice claima t had moved to Califor ia
AND R SID D TH R B TW  N D C MB R, 1 97 0 AND JUN , 1971, ALTHOUGH
HIS CONDITION IMPROV D SOM WHAT H DID NOT B COM  NTIR LY ASYMPTO
MATIC. H T STIFI D H WAS NO B TT R IN CALIFORNIA THAN IN OR GON.
AFT R CLAIMANT R C IV D TH AWARD OF 18 D GR  S H MOV D TO MISSOURI
FOR A MONTH WH R H WAS  XPOS D TO COLD W ATH R AND CAUGHT A BAD
COLD.

The R F R  FOUND NO  VID NC THAT CLAIMANT WAS  XPOS D TO
DOUGLAS FIR DURING HIS STAY IN CALIFORNIA OR IN MISSOURI. CLAIMANT
HAS NOT WORK D IN LUMB R PRODUCTS OR IN TH LUMB R INDUSTRY SINC 
HIS T RMINATION WITH TH  MPLOY R IN JANUARY, 1971. AT TH PR S NT
TIM CLAIMANT DO S SOM JUNKING AND YARD WORK AND R C IV S A TOTAL
INCOM OF APPROXI MAT LY 2 , 0 0 0 DOLLARS FROM TH S ACTIVITI S TH 
FAMILY INCOM CONSISTS OF CLAIMANT S WIF S SUPPORT PAYM NTS IN
TH AMOUNT OF 6 00 DOLLARS P R MONTH R C IV D FROM H R PRIOR DIVORC 
D CR  . CLAIMANT HAS NOT B  N SUCC SSFUL IN S  KING WORK, H DO S
NOT F  L THAT H CAN WORK AT ANYTHING H KNOWS, I.  . , LUMB R INDUS
TRI S, B CAUS OF HIS R SPIRATORY CONDITION.

The referee, b sed upon the evidence, concluded th t cl im nt
HAD FAILED TO PROVE BY A PREPONDERANCE THEREOF THAT HIS PRESENT RES
PIRATORY PROBLEMS WERE RELATED TO THE ORIGINAL RESPIRATORY PROBLEM
ACCEPTED BY THE CARRIER OR TO HIS JOB ACTIVITIES. THE REFEREE FOUND
NO MEDICAL EVIDENCE TO ESTABLISH A CONNECTION WITH CLAIMANT S ORIGINAL
CONDITION OR HIS ACTIVITIES AT THE EMPLOYERS WITH HIS PRESENT RESPIRA
TORY PROBLEMS. THE ONLY MEDICAL EVIDENCE IN THE RECORD ARE DR. LARNER S
REPORTS OF NOVEMBER 1 0 , 1 974 AND AUGUST 4, 197 . THESE REPORTS
ESTABLISH THAT CLAIMANT S RESPIRATORY HAD WORSENED FROM OCTOBER 2,
1 974 TO THE PRESENT AND THAT CLAIMANT WAS SENSITIVE NOT ONLY TO DOUG
LAS FIR DUST BUT OTHER MATERIALS SUCH AS DUST, RESPIRATORY BACTERIA
AND BACTERIAL EXTRACTS, ANIMAL DANDERS, FEATHERS AND SOME POLLENS
BUT DR. LARNER WAS UNABLE TO EXPRESS ANY OPINION REGARDING THE RELA
TIONSHIP BETWEEN CLAIMANT S PRESENT CONDITION AND HIS ORIGINAL CONDI
TION OR WORK ACTIVITIES.

The REFEREE HAVING FOUND THAT CLAIMANT S PRESENT CONDITION DID
NOT REPRESENT A WORSENING SINCE THE DATE OF THE LAST AWARD OR ARRANGE
MENT OF COMPENSATION, CONCLUDED THE OTHER ISSUES PRESENTED BY CLAIM
ANT WERE MOOT EXCEPT THE ISSUE OF PENALTIES AND ATTORNEY FEES PURSU
ANT TO ORS 6 6.262 (8) AND 6 6.382 BECAUSE OF THE EMPLOYER S ALLEGED
FAILURE TO TIMELY PROCESS CLAIMANT1 S CLAIM FOR AGGRAVATION.

The referee fou d that claima t had agai failed to prove by

TH PR POND RANC OF TH  VID NC THAT P NALTI S SHOULD B IMPOS D
OR ATTORN Y F  S AWARD D. H FOUND THAT CLAIMANT DID NOT FIL A
CLAIM FOR AGGRAVATION IN ACCORDANC WITH ORS 6 56.2 73 (2 ) NOR DID H 
PR S NT M DICAL  VID NC WHICH HAD PUT TH  MPLOY R ON NOTIC OR
KNOWL DG OF A M DICALLY V RIFI D INABILITY TO WORK R SULTING FROM
CLAIMANT S WORS N D CONDITION. H CONCLUD D THAT CLAIMANT1 S COURS 
OF CONDUCT CONTRIBUT D TO TH  MPLOY R S FAILUR TO MOR QUICKLY
PROC SS THIS CLAIM, ADDITIONALLY, TH R F R  CONCLUD D THAT CLAIM
ANT S AGR  M NT TO POSTPON TH PRIOR SCH DUL D H ARING AND ALLOW
TH  MPLOY R 6 0 DAYS TO ACC PT OR D NY CLAIMANT S CLAIM CONSTITUT D
A WAIV R OF A PRIOR D F CTS IN THAT R GARD. H D NI D CLAIMANT S
CLAIM FOR P NALTI S AND ATTORN YS F  S AND ALSO CLAIMANT S CLAIM
FOR AGGRAVATION.

The bo rd, on de novo review,  ffirms  nd  dopts the referee’s
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THE ORDER OF THE REFEREE, DATED DECEMBER 24, 1975, IS AFFIRMED. 

WCB CASE NO. 75-3206 

RUSSELL ANDERSON, CLAIMANT 
BENTON FLAXEL 1 CLAIMANTY S ATTYe 
DEPT• OF JUSTICE, DEFENSE ATTYe 
REQUEST FOR REVIEW BY EMPLOYER 

JULY 9, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREEY S ORDER WHICH FOUND CLAIMANT' ·s CLAIM TO BE COMPENSABLE AND 
REMANDED IT TO SAIF TO BE ACCEPT.ED FOR PAYMENT O'F COMPENSATION PUR
SUANT TO 'LAW. 

CLAIMANT, A MAINTENANCE MAN, SUFFERED AN ACUTE MYOCARDIAL 
INFARCTION ON MAY 12 1 1 975 WHILE INSTALLING SMOKE DETECTORS IN THE 
JAIL CELL CEILINGS• THE INSTALLATION REQUIRED CL.AIMANT TO HOLD A 1 0 
POUND ELECTRIC DRILL, OVER HIS HEAD WHILE PERCHED ON A LADDER IN A 
VERTICAL POSITION AND TO DRILL TWO HOLES IN REINFORCED CONCRETE CEIL
INGS•. CLAIMANT TESTIFIED THE EXERTION REQUIRED TO DO THIS CAUSED HIM 

·TO BECOME BREATHLESS AND HE HAD TO REST FREQUENTLY• HE BECAME DIZZY 
AND PERSPIRED A LOT, AND RESTED MORE FREQUENTLY• AFTER FINISHING 
THE SECOND INSTALLATION CLAIMANT BECAME NAUSEOUS, HAD CRAMPING AND A 
DIARRHETIC BOWEL MOVEMENT• HE WENT TO THE POLICE DEPARTMENT AREA 
FROM WHERE HE IMMEDIATELY WAS TAKEN TO THE HOSPITAL IN AN AMBULANCE• 

THE STATE ACCIDENT INSURANCE FUND CONTENDS THAT CLAIMANT SUF- -
FERED THE MYOCARDIAL INFARCTION PRIOR TO GOING TO WORK• HOWEVER, 
CLAIMANT AND HIS WIFE TESTIFIED THAT HE FELT FINE THAT MORNING• ALSO, 
A WITNESS, WHO SAW CLAIMANT, NOTICED NOTHING WRONG• CLAIMANT HAD 
HAD A COMPLETE PHYSICAL IN 197 4 - HE HAD NO HISTORY OF ARTERIOSCLEROSIS 
HEART DISEASE• 

CLAIMANTY S TREATING PHYSICIAN, DR• DAVID WHITE, FELT THAT CLAIM
ANTY S 'WORK ACTIVITIES THAT DAY WERE A MATERIAL CONTRIBUTING FACTOR 
TO HIS MYOCARDIAL INFARCTION• 

THE REFEREE FOUND NO EVIDENCE TO DISPUTE CLAIMANTY S TESTIMONY 
CONCERNING THE UNUSUAL PHYSICAL STRESS ON THIS PARTICULAR JOB 1 NOR 
ANY MEDICAL EVIDENCE WHICH CONTRADICTED THE OPINION OF DR• WHITE• 

THE REFEREE CONCLUDED CLAIMANT HAD SUSTAINED HIS BURDEN OF 
PROOF BOTH LEGAL AND MEDICAL CAUSATION AND ORDERED SAIF TO ACCEPT 
THE CLAIM• 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE I DATED FEBRUARY 3 1 1976 1 IS AFFIRMED• 

THE STATE ACCIDENT INSURANCE FUND IS ORDERED TO PAY CLAIMANT'S 
ATTORNEY AN ATTORNEYY S FEE IN THE SUM OF 3 SO DOLLARS• 

-3 02 - -

ORDER
The order of the referee, d ted December 24, 197 , is  ffirmed.

WCB CA E NO. 75-3206 JULY 9, 1976

RU  ELL ANDER ON, CLAIMANT
BENTON FLAXEL, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewed by board members wilso a d moore.

The state accide t i sura ce fu d requests board review of the
referee’s order which fou d claima t’s claim to be compe sable a d

R MAND D IT TO SAIF TO B ACC PT D FOR PAYM NT OF COMP NSATION PUR
SUANT TO LAW.

Claima t, a mai te a ce ma , suffered a acute myocardial

INFARCTION ON MAY 1 2 , 1 975 WHIL INSTALLING SMOK D T CTORS IN TH 
JAIL C LL C ILINGS, TH INSTALLATION R QUIR D CLAIMANT TO HOLD A 1 0
POUND  L CTRIC DRILL, OV R HIS H AD WHIL P RCH D ON A LADD R IN A
V RTICAL POSITION AND TO DRILL TWO HOL S IN R INFORC D CONCR T C IL
INGS. CLAIMANT T STIFI D TH  X RTION R QUIR D TO DO THIS CAUS D HIM
•TO B COM BR ATHL SS AND H HAD TO R ST FR QU NTLY. H B CAM DIZZY
AND P RSPIR D A LOT, AND R ST D MOR FR QU NTLY. AFT R FINISHING
TH S COND INSTALLATION CLAIMANT B CAM NAUS OUS, HAD CRAMPING AND A
DIARRH TIC BOW L MOV M NT. H W NT TO TH POLIC D PARTM NT AR A
FROM WH R H IMM DIAT LY WAS TAK N TO TH HOSPITAL IN AN AMBULANC .

The state accide t i sura ce FUND co te ds that claima t suf

fered TH MYOCARDIAL INFARCTION PRIOR TO GOING TO WORK. HOW V R,
CLAIMANT AND HIS WIF T STIFI D THAT H F LT FIN THAT MORNING, ALSO,
A WITN SS, WHO SAW CLAIMANT, NOTIC D NOTHING WRONG. CLAIMANT HAD
HAD A COMPL T PHYSICAL IN 1 9 74 H HAD NO HISTORY OF ART RIOSCL ROSIS
H ART DIS AS .

Claima t’s treati g physicia , dr. david white, felt that claim
ant s work ACTIVITI S THAT DAY W R A MAT RIAL CONTRIBUTING FACTOR
TO HIS MYOCARDIAL INFARCTION.

The referee fou d  o evide ce to dispute claima t’s testimo y

CONC RNING TH UNUSUAL PHYSICAL STR SS ON THIS PARTICULAR JOB, NOR
ANY M DICAL  VID NC WHICH CONTRADICT D TH OPINION OF DR. WHIT .

The referee concluded cl im nt h d sust ined his burden of
PROOF BOTH LEGAL AND MEDICAL CAUSATION AND ORDERED SAIF TO ACCEPT
THE CLAIM.

The BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND
CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee, dated February 3 , 1976, is affirmed.

The state accide t i sura ce fu d is ordered to pay claima t's
ATTORN Y AN ATTORN Y'S F  IN TH SUM OF 3 5 0 DOLLARS.
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CASE NO. 73-913 

JACK C. RUTHERFORD, CLAIMANT 
FRANK SUSAK• CLAIMANT'S ATTY• 
DEPT• OF JUSTICE 9 DEFENSE ATTY. 
OWN MOTION ORDER 

JULY 9, 1976 

0N FEBRUARY 3 • 1976 CLAIMANT, BY AND THROUGH HIS ATTORNEY• 
REQUESTED THE BOARD TO EXERCISE ITS OWN MOTION. JURISDICTION PURSUANT 
TO ORS 656 0 278(1) AND REOPEN CLAIMANT'S CLAIM FOR HIS AUGUST 10• 1968 
INDUSTRIAL INJURY• ALLEGING HIS CONDITION HAS WORSENED AND HE 1s· DEFIN
ITELY IN NEED OF FURTHER MEDICAL CARE AND TREATMENT• IN SUPPORT OF THE 
REQUEST, CLAIMANT FURN.ISHED THE BOARD AND THE STATE ACCIDENT INSURANCE 
FUND MEDICAL REPORTS FROM DR• EDWARD LACKNER 0 LOS GATOS, CALIFORNIA, 
DRe MICHAEL G• NESPOLE, RADIOLOGIST, VALLEY WEST GENERAL HOSPITALi 
LOS GATOS• CALIFORNIA• DR. CHARLES Bo WILSON, NEUROSURGEON, SAN FRAN
CISCO9 CALIFORNIA, AND DR 0 CESAR M 0 MAYO, A NEUROLOGIST, SAN JOSE 9 
CALIFORNIA• THESE REPORTS COVER A PERIOD FROM SEPTEMBER, 1975 AND 
JUNE• I 9 7 6 • 

0N JUNE 2 9, 197 6 THE FUND, AFTER REVIEWING ALL OF THE MEDICAL 
REPORTS HERETOFOR REFERRED TO, RESPONDED THAT IT WOULD NOT REOPEN 
THE CLAIM ON BOARD'S OWN MOTION BUT WOULD ASSUME RESPONSIBILITY FOR 
TREATMENT OTHER THAN CLAIMANT'S CERVICAL AREA AND PYLORIC ULCER 
WHICH IT FELT WERE NOT CAUSED av, NOR THE RESULT OF, THE INDUSTRIAL 
INJURYOFAUGUSTI0• 1968 0 

CLAIMANT'S CLAIM WAS INiTIALLY CLOSED BY A DETERMINATION ORDER 
OF OCTOBER 6 1 196 9 1 WHEREBY HE RECEIVED COMPENSATION FOR TEMPORARY 
TOTAL DISABILITY AND TEMPORARY PARTIAL DISABILITY ONLY• HIS AGGRAVA
TION RIGHTS EXPIRED ON OCTOBER 5 • 197 4 • 

0N FEBRUARY 1 9 t 1970 A STIPULATION AWARDED CLAIMANT 16 DEGREES 
FOR 5 PER CENT UNSCHEDULED DISABILITY AND, ON FEBRUARY 26 • 1973 t A 
SECOND DETERMINATl!=)N ORDER AWARDED CLAIMANT AN ADDITIONAL 3 2 DEGREES 
FOR IO PER CENT UNSCHEDULED LOW BACK DISABILITY, A TOTAL OF 4 8 DEGREESo 
FEBRUARY 26 • I 973 WAS THE LAST DATE OF AN AWARD OR ARRANGEMENT OF 
COMPENSATION. 

THE BOARD. AFTER CAREFULLY REVIEWING ALL OF THE MEDICAL REPORTS 
SUBMITTED IN SUPPORT OF CLAIMANT'S REQUEST, CONCLUDES THAT CLAIMANT'S 
PRESENT CONDITION HAS BEEN CAUSED BY JIND IS THE RESULT OF HIS INDUSTRIAL 
INJURY OF OCTOBER 1 0 t 196 8 AND THAT CLAIMANT'S PRESENT CONDITION WAS 
WORSENED SINCE FEBRUARY 2 6 1 I 9 7 3 • 

THEREFORE, THE CLAIMANT'S CLAIM IS HEREBY REMA.NDED TO THE STATE 
ACCIDENT INSURANCE .FUND FOR ACCEPTANCE ANO FOR THE PAYMENT OF COMPEN
SATION AS PROVIDED BY LAW COMMENCING SEPTEMBER I 7 1 197 5 9 THE DATE 
THAT CLAIMANT WAS Fl RST HOSPITALIZED9 ANO UNTIL CLOSURE IS AUTHORIZED 
PURSUANT TO ORS 6 5 6 • 2 7 8 • 

CLAIMANT'S ATTORNEY IS AWARDED AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS MATTER, THE SUM OF 2 5 PER 
CENT OF THE COMPENSATION PAID CLAIMANT,· PAYABLE OUT OF SAID COMPEN
SATION AS PAID, NOT TO EXCEED THE SUM OF 2. 5 0 DOLLARS• 

APPEAL NOTICE 
THE CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW OR APPEAL ON 

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION 0 

THE STATE ACCIDENT INSURANCE FUND MAY REQUEST A HEARING ON 
THIS OROER0 

.THIS ORDER IS FINAL UNLESS WITHIN 30 OAVS FROM THE DATE HEREOF 
THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 
A HEARING0 

-3 03-

1976WCB CAS NO. 73-913 J ULY 9,

JACK C. RUTH RFORD, CLAIMANT
FRANK SUSAK, CLAIMANT'S ATTY,
D PT. OF JUSTIC , D F NS ATTY.
OWN MOTION ORD R

On F BRUARY 3 , 1 9 76 CLAIMANT, BY AND THROUGH HIS ATTORN Y,

R QU ST D TH BOARD TO  X RCIS ITS OWN MOTION JURISDICTION PURSUANT
TO ORS 656.278(1) AND R OP N CLAIMANT1 S CLAIM FOR HIS AUGUST 10, 1968
INDUSTRIAL INJURY, ALL GING HIS CONDITION HAS WORS N D AND H IS D FIN
IT LY IN N  D OF FURTH R M DICAL CAR AND TR ATM NT. IN SUPPORT OF TH 
R QU ST, CLAIMANT FURNISH D TH BOARD AND TH STAT ACCID NT INSURANC 
FUND M DICAL R PORTS FROM DR.  DWARD LACKN R, LOS GATOS, CALIFORNIA,
DR. MICHA L G. N SPOL , RADIOLOGIST, VALL Y W ST G N RAL HOSPITAL,
LOS GATOS, CALIFORNIA, DR. CHARL S B. WILSON, N UROSURG ON, SAN FRAN
CISCO, CALIFORNIA, AND DR. C SAR M. MAYO, A N UROLOGIST, SAN JOS ,
CALIFORNIA. TH S R PORTS COV R A P RIOD FROM S PT MB R, 1 9 75 AND
JUN , 1976.

On JUN 2 9 , 1 976 TH FUND, AFT R R VI WING ALL OF TH M DICAL

R PORTS H R TOFOR R F RR D TO, R SPOND D THAT IT WOULD NOT R OP N
TH CLAIM ON BOARD1 S OWN MOTION BUT WOULD ASSUM R SPONSIBILITY FOR
TR ATM NT OTH R THAN CLAIMANT S C RVICAL AR A AND PYLORIC ULC R
WHICH IT F LT W R NOT CAUS D BY, NOR TH R SULT OF, TH INDUSTRIAL
INJURY OF AUGUST 1 0 , 1 96 8 .

Claima t s claim was i itially closed by a determi atio order
OF OCTOB R 6 , 1 96 9 , WH R BY H R C IV D COMP NSATION FOR T MPORARY
TOTAL DISABILITY AND T MPORARY PARTIAL DISABILITY ONLY, HIS AGGRAVA
TION RIGHTS  XPIR D ON OCTOB R 5 , 1 974 .

On F BRUARY 1 9 , 1 9 70 A STIPULATION AWARD D CLAI MANT 16 D GR  S

FOR 5 P R C NT UNSCH DUL D DISABILITY AND, ON F BRUARY 26 , 1 9 73 , A
S COND D T RMINATION ORD R AWARD D CLAIMANT AN ADDITIONAL 3 2 D GR  S
FOR 10 P R C NT UNSCH DUL D LOW BACK DISABILITY, A TOTAL OF 48 D GR  S.
F BRUARY 26 , 1 973 WAS TH LAST DAT OF AN AWARD OR ARRANG M NT OF
COMP NSATION.

The board, after carefully reviewi g all of the medical reports
SUBMITT D IN SUPPORT OF CLAIMANT'S R QU ST, CONCLUD S THAT CLAIMANT'S
PR S NT CONDITION HAS B  N CAUS D BY AMD IS TH R SULT OF HIS INDUSTRIAL
INJURY OF OCTOB R 1 0 , 1 9 6 8 AND THAT CLAIMANT'S PR S NT CONDITION WAS
WORS N D SINC F BRUARY 2 6 , 1 9 73 .

Therefore, the claima t s claim is hereby rema ded to the state
ACCID NT INSURANC FUND FOR ACC PTANC AND FOR TH PAYM NT OF COMP N
SATION AS PROVID D BY LAW COMM NCING S PT MB R 1 7 , 1 9 75 , TH DAT 
THAT CLAIMANT WAS FIRST HOSPITALIZ D, AND UNTIL CLOSUR IS AUTHORIZ D
PURSUANT TO ORS 6 5 6,2 78 .

Claima t s attor ey is awarded as a reaso able attor ey fee
FOR HIS S RVIC S IN CONN CTION WITH THIS MATT R, TH SUM OF 2 5 P R
C NT OF TH COMP NSATION PAID CLAIMANT, PAYABL OUT OF SAID COMP N
SATION AS PAID, NOT TO  XC  D TH SUM OF 2 5 0 DOLLARS.

APP AL NOTIC 
The CLAIMANT HAS NO RIGHT TO A H ARING, R VI W OR APP AL ON

THIS AWARD MAD BY TH BOARD ON ITS OWN MOTION.

The state accide t i sura ce fu d may request a heari g o 

THIS ORD R.

This order is fin l unless within 30 d ys from the d te hereof
the st te  ccident insur nce fund  ppe ls this order by requesting
A  EARING.
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TABLE OF CASES 

SUBJECT INDEX 

Volume 11 

Ankle from 1971 denied: F. Stark---------------------------------- 212 
Arm claim where paranoid problem: F. Blanton---------------------- 223 
Back claim from 1972 denied: J. Boone----------------------------- 221 
Claim allowed where lots of messing around with claim: G. Moore --- 52 
Claim within one year:. W. Oswald ---------------------------------- 96 
Degeneration of back not related: P. Manuel----------------------- 12 
Delayed denial: W. Higginbotham----------------------------------- 300 
Denial affirmed: G. Sells----------------------------------------- 1 
Denial affirmed: R. Hayes----------------------------------------- 76 
Denial affirmed: N. Crawley--------------------------------------- 100 
Denial affirmed: H. Green -------------------------------------' --- 102 
Denied where appeals to court on direct appeal: M. Williams------- 39 
Failure to deny exposes to liability: A. Green ------------------- 185 
Fractured rib claim denied: M. Dickasori --------------------------- 214 
Hand claim denied: C. Wiebke _____ : ______ ~----~-------~~----------- 211 
Increase of 30% affirmed: O. Vetter------------------------------- 243 
Lung condition: W. Higginbotham---------------------~-~---~------- 300 
Multiple claims have some problems: F. 'Velasquez --·-· ___ .;___________ 229 
New 1nJury OR: neither: R. Hills--------------------------------- 235 
New injury OR: procedurally interesting: F. Villavicencio-------- 251 
New injury OR: reimbursement problem after settlement: C. Williams- 278 
OR new injury: C. Nollen ------------------------------------------ 193 
Reopened on stipulation: K. Leonard------------------------------- 43 
Secondary injury no defense: F. Reeves---------------------------- 184 
Time loss due between demand and denial, ·even if denial upheld: 

W. O•Neal ----------------------------------------------------- 124 

AOE/COE 

··After-hours party: G. Schmeltzer---------------------------------- 160 
Back not occupational disease: P. Morrison------------------------ 44 
Back denial where credibility problem: L. Mill~r -----------~~----- 146 
Back claim after vacation allowed: B. Barnes---------------------- 213 
Back history revised: J. Turner----------------------------------- 225 
Back denial in three pages: P. Pritchard--------------~--------~~- 272 
Bicycle riding on lunch hour: C. Otse·n --------·-------------------- 205 
Bronchitis claim: D. Lanier--------------------------------------- 264 
Carrier dispute: R. Neeley-----------------~--~----------~-------- 71 
Consequential injury at home after hand surgery: S. Dansca --------- 95 
Coronary bypass surgery: W. Leach---~----------------------------- 293 
Denial where off job insurance claim: J. Turner------------------- '87 
Denial where credibility iisue! - R. Odom--------------------------- 181 
Dust allergy: R. Jones-------------------------------------------- 148 
Employee or contractor: real'estate salesman: L. Beazizo --------- 48 

, Employee's son helping out: S. Kellum----------------------------- 295 
Fight with employer: L. Bleyhl ------------------------------------ 191 
Frolic of his own: R. Harris-------------------------------------- 186 
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Denial affirmed: H. Green ' 102
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Fractured rib claim denied: M. Dickason 214
Hand claim denied: C. Wiebke 211
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New injury OR: reimbursement problemafter settlement: C.Williams- 278
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After-hours party: G. Schmeltzer 160
Back not occupational disease: P. Morrison 44
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claim settled for $20,000: L. Beebe------------------------- 27 
Heart claim - car salesman: J. Beeler-~--~------------------------ 33 
Heart attack claim in salesman: J. Scott-------------------------- 291 
Heart attack while drilling hole in ceilfog ·of jail: R. Anderson -- 302 
Injury not on job: J. Taylor-------------------------------------- 46 
Intestinal disorder not related to back: R. Lakham ---------------- 67 
Knee problem· denied in tile setter: W. Babbel -----------.---------- 138 
Late claim allowed: G. Creager------------------------------------ 21 
Late filed back injury: J. George--------------------------------- 64 
Leg fracture causes pulmonary emboli: W. Murphy------------------- 2 
Neck denial affirmed: L. McKinney--------------------------------- 85 
Occupational disease of arm muscles:· A. Johnson------------------- 196 
Off-duty gas attendant pushed boss's daughter's car: R. Harris---- 186 
Pneumonia death claim: A. Minor----------------------------------- 145 
Psychological problems: K. Duggan--------------------------------- 261 
Real estate salesman is employee: L. Beazizo ---------------------- 48 
Rinehart medical opinion not followed: R. Iverson----------------- 103 
Rinehart medical opinion on arthritis disregarded: E. Ritz-------- 122 
Seconaary injury: R. Neeley--------------------------------------- 71 
Self-inflicted reinfection: W. Clemo------------------------------ 31 
Tax man with pain in rear: A. Wilson------------------------------ 230 

MEDICAL SERVICES 

Mattress and springs: M. Witt------------------------------------- 57 
Out-of-state doctor gets paid: J. Hunting------------------------- 8 
Rinehart Clinic bills disputed: C. Goeres ------------------------- 143 
Travel to Rinehart Clinic not reasonable: E. Bartron-------------- 242 

NOTICE OF INJURY 

Bronchitis called occupational disease: D. Lanier----------------- 264 
Late· back claim: J. George---------------------------------------- 64 
Late filing fatal: F. Jackson------------------------------------- 255 
Late notice excused: G. Creager----------------------------------- 21 
Late to both employers: V. Snethen-------------------------------- 254 

OCCUPATIONAL DISEASE 

Back claim: P. Morrison------------------------------------------- 44 
Bronchitis: D. Lanier--------------------------------------------- 264 
Elevator operator with arm problem: A. Johnson-------------------- 196 
Knee in ti le setter: W. Babbel -------------------------'----------- 138 
Muscle spasm of leg: M, 0 1 Neal -·----------------------------------- 174 
Rheumatoid spondylitis: R. Iverson-------------------------------- 103 

OWN MOTION JURISDICTION 

Denied: S. Jones --------------------------·------------------------ 117 
Denied on 1965 claim: A, Wicks----------------~----------------:__ 122 
Denied on 1966 claim: T. Wann--------------~---------------------- 172 
Determination: F. Estabrook------~-------------------------------- 16 
Determination: J. Pyles------------------------------------------- 17 
Determination:· L. Ward-------------------------------------------- 17 
Determination: H. Nihart-------------------------------------·----· 59 
Determination: L. Jones------------------------------------------- 81 
Determination: D. Jones------------------------------------------- 170 
Determination: S, Edwards----------------------------------------- 172 
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Heart claim settled for $20,000: L. Beebe --------------------------------------------- 27
Heart claim - car salesman: 0. Beeler--------------------------------------------------- 33
Heart attack claim in salesman: J. Scott --------------------------------------------- 291
Heart attack while drilling hole in ceiling of jail: R. Anderson -- 302
Injury not on job: J. Taylor ------------------------------------------------------------------- 46
Intestinal disorder not related to back: R. Lakham ---------------------------- 67
Knee problem denied in tile setter: W. Babbel ------------------- ----------------- 138
Late claim allowed: G. Creager ---------------------------------------------------------------- 21
Late filed back injury: J. George---------------------------------------------------------- 64
Leg fracture causes pulmonary emboli: W. Murphy --------------------------------- 2
Neck denial affirmed: L. McKinney ------------------------ ................................... .. 8 
Occupational disease of arm muscles: A. Johnson --------------------------------- 196
Off-duty gas attendant pushed boss's daughter's car: R. Harris ------ 186
Pneumonia death claim: A. Minor -------------------------------------------------------------- 14 
Psychological problems: K. Duggan ---------------------------------------------------------- 261
Real estate salesman is employee: L. Beazizo --------------------------------------- 48
Rinehart medical opinion not followed: R. Iverson ------------------------------ 103
Rinehart medical opinion on arthritis disregarded: E. Ritz ------------- 122
Secondary injury: R. Neeley --------------------------------------------------------------------- 71
Self-inflicted reinfection: W. Clemo ----------------------------------------------------- 31
Tax man with pain in rear: A. Wilson----------------------------------------------------- 230

MEDICAL SERVICES

Mattress and springs: M. Witt ------------------------------------------------------------------  7
Out-of-state doctor gets paid: J. Hunting------------- ------------------------------ 8
Rinehart Clinic bills disputed: C. Goeres -------------------------------------------- 143
Travel to Rinehart Clinic not reasonable: E. Bartron ------------------------ 242

NOTICE OF INJURY

Bronchitis called occupational disease: D. Lanier ------------------------------ 264
Late back claim: J. George ----------------------------------------------------------------------- 64
Late filing fatal: F. Jackson------------------------------------------------------------------ 2  
Late notice excused: G. Creager -------------------------------------------------------------- 21
Late to both employers: V. Snethen--------------------------------------------------------- 2 4

OCCUPATIONAL DISEASE

Back claim: P. Morrison----------------- ---------- ------------------------------------------------ 44
Bronchitis: D. Lan ier............................... ........................... .................................. - 264
Elevator operator with arm problem: A. Johnson ----------------------------------- 196
Knee in tile setter: W. Babbel ---------------------------------------------------------------- 138
Muscle spasm of leg: M. O'Neal -•-------------------------------------------------------------- 174
Rheumatoid spondylitis: R. Iverson --------------------------------------------------------- 103

OWN MOTION JURISDICTION

Denied: S. Jones ----------------------------------------------■------------------------------------------ 117
Denied on 196 claim: A. Wicks ---------------------------------------------------------- i__ 122
Denied on 1966 claim: T. Wann------------------------ ---------------------------------------- 172
Determination: F. Estabrook------------- 16
Determination: J. Pyles -------------------------------------- 17
Determination: L. Ward ---------------------------------------- 17
Determination: H. Nihart --------------------------------------------------------------------------  9
Determination: L. Jones ----------------------------------------------------------------------------- 81
Determination: D. Jones ----------------------------------------------------------------------------- 170
Determination: S. Edwards ----------------------------------------------- _----------------------- 172
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on back claim: E. Blanco---------------------------- 224 
Determination--hand: L. Hackett----------------------------------- 142 
Determination on leg claim: A. Joy-------------------------------- 190 
Determination on 1966 back claim: D. Graven----------------------- 225 
Determination on 1967 back claim: E. Sparks----------------------- 200 
Determination on 1968 back claim: B. McKinney--------------------- 233 
Determination of 1969 leg: T. Rodriguez--------------------------- 268 
Determination on degenerative back: M. Schallberger. --------------- 270 
Knees repaired on 1958 claim: C. Christy-------------------------- 112 
Leg claim from 1969: R. Inman-----------------------~------------- 116 
Leg hurt in 1942: L. Kellogg-------------------------------------- 267 
Not until aggravation expires: .B. Rattay-------------------------- 171 
Procedural question: F. Estabrook--------~------------------------ 66 
Referred for hearing: R. Baird------------------------------------ 32 
Remanded for hearing: K. Scramstad -------------------------------- 68 
Remanded for hearing: G. Reynolds--------------------------------- 121 
Remanded for hearing: D. Grassl----------------------------------- 139 
Remanded for hearing: E. Aniszewski ------------------------------- 144 
Remanded for hearing: W. Christiani ------------------------------- 195 
Remanded for hearing: W. Puzio------------------------------------ 199 
Reopened: E. Seitz------------------------------------------------ 49 
Reopened on 1957 back claim: J. Nations --------------------------- 173 
Reopened 1968 claim: K. Gilmore----------------------------------- 128 
Reopened 1968 claim: J. Rutherford--------~----------------------- 303 
Reopening denied: B. Elliott-------------------------------------- 196 
Subjective testimony insufficient for reopening: E. Weedeman ------ 208 
Total denied on 1963 injury where liig~ leg arid b~ck awards: 

M. Ruggiero----------------------------~---------------------- 119 

PENALTIES AND FEES 

Aggravation within one year: W. Oswald---------------------------- 96 
Fee for non-payment of medical bill: D. Biggs--------------------- 204 
Fee issue not properly befo~~ the board: S, Malar ----------------- 120 
Fee lost where claimant's attorney suppressed medical report: 

E. Dayton----------------------------------------------------- 75 
Fee of $400 agreed to: M. Parkerson------------------------------- 99 
Fee of $1250 for hearing: K. Duggan------------------------------- 261 
Fee only on aggravation where no time loss: G. Chambers----------- 83 
Fee on amendment: T. Yarbrough------------------------------------ 257 
Fee on medicals after five years: P. Carpenter---~---------------- 89 
Fee on own motion: J. Nations------------------------------------- 207 
Fee on permanent total disability claim of beneficiaries for 

rejection: E. Galbreath---------------------------~---------- 164 
Fee on ORS 656.245 case: J. Hunting------------------------------- 8 
Medical need not be paid pending appeal: W. Miller---------------- 227 
Nuisance appeal for fee frowned on: W. Collins J___________________ 236 
Penalties denied because of confusion:, G. Creager ----------------- 21 
Penalties on penalties: M. Witt----------------------------------- 57 
Penalty for late time loss: A. Flynn------------------------------ 14 
Penalty claimed on unpaid fee: M. Palodichuk ---------------~------ 161 
Penalty on late denial: P. Pritchard------------------------------ 272 
Remand where denied without findings: J. Datz--------------------- 290 
Some allowed where drafts: R. Dudding----------------------------- 69 
Waiver by cooperating with employer: W. Higginbotham-------------- 300 
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Determination on back claim: E. Blanco' 224
Determination--hand: L. Hackett 142
Determination on leg claim: A. Joy 190
Determination on 1966 back claim: D. Graven 22 
Determination on 1967 back claim: E. Sparks 200
Determination on 1968 back claim: B. McKinney 233
Determination of 1969 leg:T. Rodriguez 268
Determination on degenerative back: M. Schallberger 270
Knees repaired on 19 8 claim: C. Christy 112
Leg claim from 1969: R. Inman 116
Leg hurt in 1942: L. Kellogg 267
Not until aggravation expires: B. Rattay 171
Procedural question: F. Estabrook 66
Referred for hearing: R. Baird 32
Remanded for hearing: K. Scramstad 68
Remanded for hearing: G. Reynolds 121
Remanded for hearing: D. Grassl 139
Remanded for hearing: E. Aniszewski 144
Remanded for hearing: W. Christiani 19 
Remanded for hearing: W. Puzio 199
Reopened: E. Seitz 49
Reopened on 19 7 back claim: J. Nations 173
Reopened 1968 claim: K. Gilmore 128
Reopened 1968 claim: J. Rutherford 303
Reopening denied: B. Elliott 196
Subjective testimony insufficient for reopening: E. Weedeman 208
Total denied on 1963 injury where large leg and back awards:

M. Ruggiero 119

PENALTIES AND FEES
I

Aggravation within one year: W. Oswald 96
Fee for non-payment of medical bill: D. Biggs 204
Fee issue not properly before the board: S. Malar 120
Fee lost where claimant's attorney suppressed medical report:

E. Dayton 7 
Fee of $400 agreed to: M. Parkerson 99
Fee of $12 0 for hearing: K. Duggan 261
Fee only on aggravation where no time loss: G. Chambers 83
Fee on amendment: T. Yarbrough 2 7
Fee on medicals after five years: P. Carpenter 89
Fee on own motion: J. Nations 207
Fee on permanent total disability claim of beneficiaries for

rejection: E. Galbreath 164
Fee on ORS 6 6.24 case: J. Hunting 8
Medical need not be paid pending appeal: W. Miller 227
Nuisance appeal for fee frowned on: W. Collins 236
Penalties denied because of confusion: G. Creager 21
Penalties on penalties: M. Witt  7
Penalty for late time loss: A. Flynn 14
Penalty claimed on unpaid fee: M. Palodichuk 161
Penalty on late denial: P. Pritchard 272
Remand where denied without findings: J. Datz 290
Some allowed where drafts: R. Dudding 69
Waiver by cooperating with employer: W. Higginbotham 300
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PARTIAL DISABILITY 

(1) Arm and Shoulder 
(2) Back - Lumbar and Dorsal 
(3) Fingers 
(4) Foot 
(5) Forearm 
(6) Hand 
(7) Leg 
(8) Neck and Head 
(9) Unclassified 

(1) ARM AND SHOULDER 

Arm: 80% 
Shoulder: 
Shoulder: 
Shoulder: 
Shoulder: 

(2) BACK 

to logger who wants total: G. Brockman------------------
10% on reduction: R. Remington-------------------------
25% for dull ache: J. Blaha----------------------------
30% to billing clerk: D. Baker----~--------------------
30% each shoulder: S. Khal -----------------------------

220 
255 
209 
265 
271 

Back: none affirmed: L. Grecco----------------------------------- 73 
Back: none for psycho problems: J. Roler ------------------------- 74 
Back: none affirmed: B. Lingafelter------------------------------ 140 
Back: none affirmed: T. Biondolillo------------------------------ 151 
Back: none after 30% reversed: M. Watson------------------------- 152 
Back: none on reduction: M. ~ichmond ------------------------------ 209 
Back: none affirmed: R. Burns------------------------------------ 220 
Back: 10% affirmed for obesity: M. Claudel ----------------------- 136 
Back: 10% on reduction:· P. Turner-------------------------------- 200 
Back: 10% on settlement: H. Gollyhorn ---------------------------- 195 
Back: 15% affirmed over employer appeal: C. McMurrian ------------ 289 
Back: 15% for minimal strain: A, Jones--------------------------- 296 
Back: 15% for mi~or loss of ea;ning capacity: J. McDonald-------- 117 
Back: 15% increase on settlement: J. Barbur---------------------- 279 
Back: 20% where can't do some work: C. Goeres -------------------- 143 
Back: 20% where Spanish: O. Santana------------------------------ 40 
Back: 25% for malingering: L. Sawyer----------------------------- 127 
Back: 25% to diesel mechanic: M. Howland------------------------- 189 
Back: 30% affirmed where prior 50% award: Z. Dugdale------------- 18 
Back: 30% after surgery: C. Barnes------------------------------- 167 
Back: · 30% where prior 80% lung disability: D. Lucas -------------- 268 
Back: 30% where retired: E. Hiner-------------------------------- 178 
Back: 30% where want reopening: V. Schimke----------------------- 61 
Back: 35% on settlement: D. Duit --------------------------------- 115 
Back: 35% where want total: E. Simmons--------------------------- 94 
Back: 40% for mild disability where don't return to work: S. Stuart 259 
Back: 40% where not odd-lot: H. Helgeson~------------------------ 156 
Back and leg: 40% and 20% on settlement: G. Gibson--------------- 90 
Back: SO% where prefer not to work: K. Thompson------------------ 228 
Back: 57.5% on settlement: C. Dennis----------------------------- 129 
Back: 60% for mild loss function: T. Bicek---------~------------- 276 
Back: 70% reduced to 40% on claimant's appeal: T. Dalton--------- 287 
Back: 80% reduced to 50% on cross appeal: E. Brenner------------- 297 
Back: 100% where want total: S. Crumpton------------------------- 6 
Back: 120% awarded on multiple claims: L. Kesterson-------------- 279 
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PERMANENT PARTIAL DISABILITY
(1) Arm and Shoulder
(2) Back Lumbar and Dorsal
(3) Fingers
(4) Foot
( ) Forearm
(6) Hand
(7) Leg
(8) Neck and Head
(9) Unclassified

(1) ARM AND SHOULDER

Arm: 80% to logger who wants total: G. Brockman 220
 houlder: 10% on reduction: R. Remington 255
Shoulder: 2 7° for dull ache: J. Blaha 209
Shoulder: 307° to billing clerk: D. Baker 26 
Shoulder: 307> each shoulder: S. Khal 271

(2) BACK

Back: none affirmed: L. Grecco 73
Back: none for psycho problems: J. Roler 74
Back: none affirmed: B. Lingafelter 140
Back: none affirmed: T. Biondolillo 1 1
Back: none after 307° reversed: M. Watson 1 2
Back: none on reduction: M. Richmond 209
Back: none affirmed: R. Burns 220
Back: 107> affirmed for obesity: M. Claudel 136
Back: 10%. on reduction:' P. Turner 200
Back: 107° on settlement: H. Gollyhorn 19 
Back: 1 7° affirmed over employer appeal: C. McMurrian 289
Back: 1 7° for minimal strain: A. Jones 296
Back: 1 7° for minor loss of earning capacity: J. McDonald 117
Back: 1 7° increase on settlement: J. Barbur 279
Back: 207° where can't do some work: C. Goeres 143
Back: 207° where Spanish: 0. Santana 40
Back: 2 7° for malingering: L. Sawyer 127
Back: 2 7° to diesel mechanic: M. Howland 189
Back: 307° affirmed where prior  07° award: Z. Dugdale 18
Back: 307° after surgery: C. Barnes 167
Back: 30% where prior 807° lung disability: D. Lucas 268
Back: 307° where retired: E. Hiner 178
Back: 307° where want reopening: V. Schimke 61
Back: 3 7° on settlement: D. Duit 11 
Back: 3 7° where want total: E. Simmons 94
Back: 407° for mild disability where don't return to work: S. Stuart 2 9
Back: 407° where not odd-lot: H. Helgeson 1 6
Back and leg: 407° and 207° on settlement: G. Gibson 90
Back:  07° where prefer not to work: K. Thompson 228
Back:  7. 7° on settlement: C. Dennis 129
Back: 60% for mild loss function: T. Bicek 276
Back: 707° reduced to 40% on claimant's appeal: T. Dalton 287
Back: 807° reduced to  0% on cross appeal: E. Brenner 297
Back: 1007° where want total: S. Crumpton 6
Back: 120% awarded on multiple claims: L. Kesterson 279
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FINGERS 

Thumb: 40% to pencil pusher: T. Marumoto------------------------- 215 

(4) FOOT 

Foot: 25% for broken ankle: M. Hartman--------------------------- 276 
·Foot: 40% where must avoid ladders: P. Hoffart------------------- 219 

(S) FOREARM 

Forearm: awards reduced: P. Reyes-------------------------------- SO 
Forearm: 30% for wrist problem: T. Porter------------------------ 282 
Forearm: 65% for broken wrist: C, Plonski ------------------------ 260 

(6) HAND 

Hand: 30% for finger burns: S. Dansca ---------------------------- 95 
Hand: 65% affirmed after two amputations: A. Avalos-------------- 109 

(7) LEG 

Leg: 15% for knee: K. Virtanen ----------------------------------- 258 
Leg: 15% where want total: G. Kosmos ----------------------------- 162 
Leg: 20% affirmed for knee which never recovered: T. Payne------- 37 
Leg: 20% for knee: D. McClean ------------------------------------ 175 
Leg and Back: 25% each to ferrier~ N. Zeek----------------------- 41 
Leg: 30% after fracture: R. Welch-------------------------------- 13 
Leg: 30% unscheduled for pulmonary emboli: W, Murphy------------- 2 
Leg: 35% on reduction from 65%: P. Nemeyer ----------------------- 110 
Leg: 40% affirmed where want total: A. Matherly------------------ 154 
Leg: 40% on stipulation: T. Payne-------------------------------- 104 
Leg: 70% antj 20% affirmed: 0, Lyons---------------~-------------- 67 
Legs: 100% and 65% affirmed: R. Lewis---------------------------- 5 

(8) NECK AND HEAD 

Neck: none affirmed: J. Ballweber -------------------------------- 248 
Neck: 10% to stockbroker: E. Tarbell-----------------------~----- 159 
Neck: 10% where refuse surgery: J, Spears------------------------ 256 
Neck: 20% affirmed: J. Phillips -----------------·----------------- 275 
Neck: 20% on board increase: L. Federico------------------------- 131 
Neck and arm: 25% and 15% on increase: J. Croft -------·----------- 4 
Neck: 30% affirmed where films: L. Morris------------------------ 285 

(9) UNCLASSIFIED 

Hearing loss claim: J, King--------------------------------------- 245 
Leg fracture causes pulmonary emboli: W. Murphy------------------- 2 
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(3) FINGERS

Thumb: 40% to pencil pusher: T. Marumoto -------------------------------------------- 21 

(4) FOOT

Foot: 2 %, for broken ankle: M. Hartman------------------------------------------------ 276
Foot: 40% where must avoid ladders: P. Hoffart--------------------------------- 219

( ) FOREARM

Forearm: awards reduced: P. Reyes ---------------------------------------------------------  0
Forearm: 30%, for wrist problem: T. Porter------------------------------------------ 282
Forearm: 6 %, for broken wrist: C. Plonski ------------------------------------------ 260

(6) HAND

Hand: 30%, for finger burns: S. Dansca------------------------------------------------- 9 
Hand: 6 % affirmed after two amputations: A. Avalos ------------------------ 109

(7) LEG

Leg: 1 % for knee: K. Virtanen-------------------------------------------------------------- 2 8
Leg: 1 %, where want total: G. Kosmos --------------------------------------------------- 162
Leg: 20%, affirmed for knee which never recovered: T. Payne ------------ 37
Leg: 20%, for knee: D. McClean---------------------------------------------------------------- 17 
Leg and Back: 2 %, each to ferrier: N. Zeek---------------------------------------- 41
Leg: 30%, after fracture: R. Welch--------------------------------------------------------- 13
Leg: 30%, unscheduled for pulmonary emboli: W.Murphy ------------------------- 2
Leg: 3 % on reduction from 6 %: P. Nemeyer---------------------------------------- 110
Leg: 40%, affirmed where want total: A. Matherly------------------------------- 1 4
Leg: 40%, on stipulation: T. Payne--------------------------------------------------------- 104
Leg: 70%, and 20%, affirmed: 0. Lyons ----------------------------------------------------- 67
Legs: 100%, and 6 %, affirmed: R. Lewis ------------------------------------------------- ‘  

(8) NECK AND HEAD

Neck: none affirmed: J. Ballweber------ ---------------------- -------------------------- 248
Neck: 10%, to stockbroker: E. Tarbell-------- -------------------------------- 1 9
Neck: 10%, where refuse surgery: J. Spears ------------------------------------------ 2 6
Neck: 20%, affirmed: J. Phillips ------------------------------ 27 
Neck: 20%, on board increase: L. Federico -------------------------------------------- 131
Neck and arm: 2 % and 1 %, on increase: J. Croft------------------------------- 4
Neck: 30% affirmed where films: L. Morris ------------------------------------------ 28 

(9) UNCLASSIFIED

Hearing loss claim: J. King --------------------------------------------------------------------- 24 
Leg fracture causes pulmonary emboli: W. Murphy --------------------------------- 2
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After count remand: M. Schneider---------------------------------- 60 
Aggravation or new injury quagmire: F. Villavicencio-------------- 251 
Appeal rights on reopening after aggravation rights expire: 

F. Estabrook-------------------------------------------------- 66 
Appeal divests jurisdiction: D. Krall----------------------------- 295 
Correction issued: H. Prince-------------------------------------- 27 
Cross appeal late: D. McIntosh----------------------------~------- 140 
Denial upheld even though attorney not notified and claimant in 

prison: J. Rhyne--------------------------------------------- 11 
Fee allowed on amendment: E. Kitts-------------------------------- 43 
Fee by supplemental order: M. Thomas------------------------------ 115 
Fee reduced--must go to circuit judge:· S. Malar ------------------- 120 
Late denial: P. Pritchard----------------------------------------- 272 
Lump sum settlement barred appeal: A. Green----------------------- 185 
Lump sum settlement means what it says: D. Davidson--------------- 202 
Medical need not be paid pending appeal: W. Miller---------------- 227 
Motion not remedy: W. Edmison------------------------------------- 42 
Motion to dismiss on jurisdictional question denied: L. Kesterson - 114 
Non-disabling claim found disabling: M. Krager-------------------- 176 
One-page order to correct date: M. Schneider---------------------- 73 
Order corrected: P. Pri tch'ard -------------------------- 7---------- 299 
Own motion determination corrected: A. Joy------------------------ 215 
Payment of award not waiver of appeal: S. Khal -------------------- ·36 
Prior award significance discounted: Z. Dugdale------------------- 18 
Reconsideration refused: E. Dayton-------------------------------- 101 
Reconsideration denied: K. Gilmore-------------------------------- 167 
Reconsideration denied: T. Wann---------------------------------·- 238 
Reduction on claimant's appeal only: T. Dalton-------------------- 287 
Refused myelogram: J. Johnson------------------------------------- 192 
Reimbursement on own motion after settlement of ORS 656.307 case: 

C. Williams--------------------------------------------------- 278 
Remand for evidence denied: K. Binette----------------------~----- 118 
Remand for further medical affirmed: B. Lingafelter--------------- 140 
Remand: E. King--------------------------------------------------- 147 
Remand to DPD affirmed: W. Edmison-------------------------------- 149 
Remand denied: P. Snyder---------------------------------------- 166 
Remanded for additional medical where SAIF withheld important 

medical: M. Marcott ------------------------------------------ 88 
Remanded where no findings: J, Datz------------------------------- 290 
Reopening timely: C. Hansen--------------------------------------- 135 
Repayment by employee not allowed: S. Khal ------------------------ 36 
Second aggravation claim barred by first: F. Velasquez------------ 229 
Shafted where claimant won't keep medical appointments: J. Hurst -- 183 
Stay allowed pending appeal: J. Chisholm-------------------------- 237 
Suspension of benefits where refuse surgery: E. Glann ------------- 294 

REQUEST FOR REVIEW 

Dismissal denied--notice timely: J. Kindy -------------~----------- 82 
Postmark controls time: C. Butterfield---------------------------- 20 
Terminates jurisdiction: D. Krall--------------------------------- 295 
Withdrawn: N. Goodwin--------------------------------------------- 36 
Withdrawn: C. McCracken------------------------------------------- 114 
Withdrawn: M. Salem----------------------------------------------- 116 
Withdrawn: R. Schwach --------------------------------------------- 116 
Withdrawn: R. Hess------------------------------------------------ 299 
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PROCEDURE

After count remand: M. Schneider 60
Aggravation or new injury quagmire: F. Villavicencio 2 1
Appeal rights on reopening after aggravation rights expire:

F. Estabrook 66
Appeal divests jurisdiction: D. Krall 29 
Correction issued: H. Prince 27
Cross appeal late: D. McIntosh 140
Denial upheld even though attorney not notified and claimant in

prison: J. Rhyne 11
Fee allowed on amendment: E. Kitts 43
Fee by supplemental order: M. Thomas 11 
Fee reduced--must go to circuit judge:' S. Malar 120
Late denial: P. Pritchard 272
Lump sum settlement barredappeal:A. Green 18 
Lump sum settlement means whatit says: D.Davidson 202
Medical need not be paid pending appeal: W. Miller 227
Motion not remedy: W. Edmison 42
Motion to dismiss on jurisdictional question denied: L. Kesterson 114
Non-disabling claim found disabling: M. Krager 176
One-page order to correct date: M. Schneider 73
Order corrected: P. Pritchard , 299
Own motion determination corrected: A. Joy 21 
Payment of award not waiver of appeal: S. Khal 36
Prior award significance discounted: Z. Dugdale 18
Reconsideration refused: E. Dayton 101
Reconsideration denied: K. Gilmore ■ 167
Reconsideration denied: T. Wann 238
Reduction on claimant's appeal only: T. Dalton 287
Refused myelogram: J. Johnson 192
Reimbursement on own motion after settlement of ORS 6 6.307 case:

C. Williams 278
Remand for evidence denied: K. Binette 118
Remand for further medical affirmed: B. Lingafelter 140
Remand: E. King 147
Remand to DPD affirmed: W. Edmison 149
Remand denied: P. Snyder 166
Remanded for additional medical where SAIF withheld important

medical: M. Marcott 88
Remanded where no findings: J.Datz 290
Reopening timely: C. Hansen 13 
Repayment by employee not allowed: S. Khal 36
Second aggravation claim barred by first: F. Velasquez 229
Shafted where claimant won't keep medical appointments: J. Hurst 183
Stay allowed pending appeal: J. Chisholm 237
Suspension of benefits where refuse surgery: E. Glahh 294

REQUEST FOR REVIEW
Dismissal denied--notice timely: J. Kindy 82
Postmark controls time: C. Butterfield 20
Terminates jurisdiction: D.Krall 29 
Withdrawn: N. Goodwin 36
Withdrawn: C. McCracken 114
Withdrawn: M. Salem 116
Withdrawn: R. Schwach 116
Withdrawn: R. Hess 299
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INJURY FUND 

Application not timely: ------------------------------------------- 238 
Relief on arm fracture of 100%: P. Bartell------------------------ 216 
Relief denied in long opinion: O. Webster------------------------- 240 

TEMPORARY TOTAL DISABILITY 

Attorney held up medical report: E. Dayton------------------------ 75 
Claim reopened: E. Kitts------------------------------------------ 25 
Continued until rehabilitation complete: M, Thomas---------------- 104 
Light work release where no light work available: J. Turner------- 125 
One year later on back claim: T. Yarbrough------------------------ 232 
Rate includes in kind service value: D1 Piper--------------------- 179 
Reopened over SAIF appeal: M. Witt-------------------------------- 55 
Reopened on settlement: R. Pierce--------------------------------- 91 
Reopening denied: D. Biggs---------------------------------------- 204 
Reopening overturned on appeal: V. Schimke------------------------ 61 
Reopening reversed in three pages: K. Duggan---------------------- 261 
Three-day week computation justified: H. Lillie------------------- 283 

TOTAL DISABILITY 

Affirmed where Pain Clinic refused: E. Landes--------------------- 218 
Allowed for sore neck: G. Serrano--------------------------------- 29 
Back of 30 years for same employer: G, Crabtree---------------~--- 206 
Cancellation unsuccessful: G. Dillon------------------------------ 169 
Death prior to determination: E. Galbreath------------------------ 164 
Denied where prefer not td work: K. Thompson---------------------- 228 
Denied where 120% back claim: L. Kesterson------------------------ 279 
Denied and partial award reduced also even without cross appeal: 

T. Dalton----------------------------------------------------- 287 
Determination of total reversed on employer appeal: A. Abelsen ----- 249 
Heavy equipment operator prevails: E. Staggs----------~----------- 23 
Logger who fell with prior bad back: F. Howard-------------------- 10 
Mechanic with broken leg: E. Van Dusen---------------------------- 78 
Multiple employers juggle potato: W. Langley---------------------- 133 
Odd-lot total for leg problem: D. Cluster------------------------- 34 
Odd-lot total: R, Brink------------------------------------------- 92 
Odd-lot not proven: H. Helgeson---------------------------------~- 156 
Odd-lot total for back-leg syndrome: D. Marshall------------------ 280 
One-armed logger lost out: G. Brockman---------------------------- 220 
Prior award not set aside: H. Lacy-------------------------------- 233 
Reaffirmed after procedural appeal: M. Schneider------------------ 60 
Reduced to 80%: J. Wilson----------------------------------------- 253 
Retired not odd-lot: E. Hiner------------------------------------- 178 
Reversed where injury to knee and arthritis of whole body problem: 

E. Ritz------------------------------------------------------- 122 
Reversed on shoulder injury where prior fusion: R. Vavrosky ------- 269 
SAIF appeal from own mot-ion total: C, Sutton---------------------- 81 
Shot at total nets reduction: E. Brenner-------------------------- 297 
Total where couldn't work anyway: 0. Hastings--------------------- 107 

VOCATIONAL REHABILITATION 

Rehabilitation by stipulation: R. Evans--------------------------- 113 
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SECOND INJURY FUND

Application not timely: ---------------------------------------------------------------------------- 238
Relief on arm fracture of 100%: P. Bartell ------------------------------------------ 216
Relief denied in long opinion: 0. Webster -------------------------------------------- 240

TEMPORARY TOTAL DI ABILITY

Attorney held up medical report: E. Dayton ------------------------------------------ 7 
Claim reopened: E. Kitts -------------------------------------------------------------------------- 2 
Continued until rehabilitation complete: M. Thomas ---------------------------- 104
Light work release where no light work available: J. Turner ------------ 12 
One year later on back claim: T. Yarbrough------------------------------------------ 232
Rate includes in kind service value: D. Piper------------------------------------- 179
Reopened over SAIF appeal: M. Witt---------------------------------------------------------   
Reopened on settlement: R. Pierce ---------------------------------------------------------- 91
Reopening denied: D. Biggs ----------------------------------------------------------------------- 204
Reopening overturned on appeal: V. Schimke ------------------------------------------ 61
Reopening reversed in three pages: K. Duggan -------------------------------------- 261
Three-day week computation justified: H. Lillie --------------------------------- 283

•TOTAL DISABILITY
Affirmed where Pain Clinic refused: E. Landes --------------------------- ;-------- 218
Allowed for sore neck: G. Serrano---------------------------------------------------------- 29
Back of 30 years for same employer: G. Crabtree-------------------------------- 206
Cancellation unsuccessful: G. Dillon ----------------------------------------------------- 169
Death prior to determination: E. Galbreath ------------------------------------------ 164
Denied where prefer not to work: K. Thompson -------------------------------------- 228
Denied where 1207o back claim: L. Kesterson------------------------------------------ 279
Denied and partial award reduced also even without cross appeal:

T. Dalton----------- ---------------------------------------------------------------- ----------------- 287
Determination of total reversed on employer appeal: A. Abelsen -------- 249
Heavy equipment operator prevails: E. Staggs-------------------;------------------- 23
Logger who fell with prior bad back: F. Howard----------------------------------- 10
Mechanic with broken leg: E. Van Dusen------------------------------------------------- 78
Multiple employers juggle potato: W. Langley -------------------------------------- 133
Odd-lot total for leg problem: D. Cluster -------------------------------------------- 34
Odd-lot total: R. Brink ---------------------------------------------------------------------------- 92
Odd-lot not proven: H. Helgeson------------------------------------------------------------ '- 1 6
Odd-lot total for back-leg syndrome: D. Marshall ------------------------------- 280
One-armed logger lost out: G. Brockman----------------------------------------- 220
Prior award not set aside: H. Lacy---------------------------------------------- 233
Reaffirmed after procedural appeal: M. Schneider ------------------------------ 60
Reduced to 80%: J. Wilson ------------------------------------------------------------------------- 2 3
Retired not odd-lot: E. Hiner----------------------------------------------------------------- 178
Reversed where injury to knee and arthritis of whole body problem:

E. Ritz--------------------------------------------------------------------............ -................. 122
Reversed on shoulder injury where prior fusion: R. Vavrosky ------------ 269
SAIF appeal from own motion total: C. Sutton--------------------------------------- 81
Shot at total nets reduction: E. Brenner ---------------------------------------------- 297
Total where couldn't work anyway: 0. Hastings ------------------------------------- 107

VOCATIONAL REHABILITATION

Rehabilitation by stipulation: R. Evans ----------------------------------------------- 113
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INDEX 

NAME 

ABELSEN, ALDEN 
ANDERSON, RUSSELL 

ANISZEWSKI, EUGENE 
AVALOS, ANTONIO 

BABBEL, WOODRENE 
BAIRD, RAYMOND 
BAKER, DOROTHY C 0 

BALLWEBER, JACOB E 0 

BARBUR, JOHN A 0 

BARNES, BARBARA J 0 

BARNES, CHARLES 
BARTELL, PETER 
BARTRON, EARL 

BEAZ IZO 1 LOLA M 0 

BEEBE, LEE E 0 

BEELER, JAMES 
BICEK, THEODORA 
BIGGS, DENNIS LEE 
BINETTE, KAY 
BIONDOLILLO, THOMAS 

BLAHA1 JOSEPH S 0 

BLANCO, ESPERANZO 

BLANTON, FRANK 
BLEYHL 0 LOWELL A 0 

BOONE, JACK 
BRENNER, ERNEST 
BRINK, RALPH F 0 

BROCKMAN, GARWOOD 
BURNS, RICHARD 
BUTTERFIELD, CLARA 

CARPENTER, PATSY 
CHAMBERS, GERTRUDE 
CHISHOLM, JEAN 
CHRISTIANI, WILBUR J 0 

CHRISTY, CLARENCE WAYNE 
CLAUDEL 1 MARIE 
CLEMO, WILLIAM J 0 

CLUSTER, DONALD R 0 

COLLINS, WARREN 
CRABTREE, GERTRUDE 
CRAWLEY, NORMA 
CREAGE R 1 GLADYS 

CROFT, JOAN 
CRUMPTON, SUSAN 

VOLUME 1 7 

WCB CASE NUMBER 

7 5 -1 4 6 0 -E 
75-3206 

/ 

CLAIM NO 0 BS 3 -1 2 5 1 5 3 
7 3 -1 9 5 2 AND 7 3 -2 9 4 8 

7 5 -1873 
7 6 -7 4 3 
75-2505 
7 4 -6 2 
S>\IF CLAIM NO 0 FC 1 78070 
7 5 -2 2 7 2 
7 4 -4 5 7 8 
75-4050-SI 
75-1308 

7 5 -191 0 NC 

7 5 -1 8 5 5 
74-1507 
75-3653 
75-1493 
7 5 -4 7 0 1 
7 5 -3 4 0 9 

7 5 -3 4 1 5 
NO NUMBER AVAILABLE 

7 5 -1 1 4 3 
7 5 -9 4 1 
74-2815 
75 -83 
75-2796 
7 5 -1 2 7 0 
75-2271 
75-4520 

7 5 -1989 
75-2612 
7 4 -1 9 3 0 
SAIF CLAIM NO 0 RC 165155 
SAIF CLAIM NO 0 A 691309 
75-3654 
75-437 
75-2429 

75-4145 
75-3326 
7 5 -3 1 7 
75-2090 
74-3964 
75 -83 7 
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PAGE 

249 
302 
1 4 4 

1 0 9 

1 3 8 
32 

265 
248 
279 
2 1 3 
1 6 7 
2 1 6 
242 

48 
27 
33 

27~ 
204 
I 1 8 
I 5 1 

209 
224 
223 
I 9 1 
2 2 1 
297 

92 
220 
220 

20 

89 
83 

237 
I 9 5 
1 1 2 
I 3 6 

3 1 
34 

236 
206 
IO O 

2 1 
4 
6 

ALPHABETICAL INDEX
VOLUM 1 7

NAM WCB CAS NUMB R PAG 

AB LS N, ALD N 7 5-I 4 6 0 - 2 4 9
AND RSON, RUSS LL 7 5 -32 06 3 0 2
ANISZ WSKI,  UG N CLAIM NO, B5 3 1 2 5 1 5 3 1 4 4
AVALOS, ANTONIO 7 3 -1 952 AND 73 -2 94 8 1 0 9

BABB L, WOODR N 75-1 873 1 3 8
BAIRD, RAYMOND 7 6 -74 3 3 2
BAK R, DOROTHY C, 7 5 -2 505 2 6 5
BALLW B R, JACOB  , 7 4-62 2 4 8
BARBUR, JOHN A, SAIF CLAIM NO, FC 1 7 8070 2 7 9
BARN S, BARBARA J. 7 5 -2 2 72 2 1 3
BARN S, CHARL S 7 4 -4 578 1 6 7
BART LL, P T R 7 5 -4 0 5 0 -SI 2 1 6
BARTRON,  ARL 7 5 -1 3 08 2 4 2

B AZIZO, LOLA M, 7 5-1910 NC 4 8
B  B , L   . 7 5 -1 855 2 7
B  L R, JAM S 7 4 -1 507 3 3
BIC K, TH ODORA 7 5 -3 653 2 7 6
BIGGS, D NNIS L  7 5 -1 4 93 2 0 4
BIN TT , KAY 7 5 -4 70 1 1 1 8
BIONDOLILLO, THOMAS 7 5 -34 09 1 5 1

BLAHA, JOS PH S. 7 5 -34 1 5 2 0 9
BLANCO,  SP RANZO NO NUMB R AVAILABL 2 2 4
BLANTON, PRANK 7 5-1 14 3 2 2 3
BL YHL, LOW LL A, 7 5 -94 1 1 9 1
BOON , JACK 7 4 -2 8 1 5 2 2 1
BR NN R,  RN ST 7 5-83 2 9 7
BRINK, RALPH F. 7 5 -2 796 9 2
BROCKMAN, GARWOOD 7 5 -1 2 70 2 2 0
BURNS, RICHARD 7 5 -22 7 1 2 2 0
BUTT RFI LD, CLARA 7 5 -4 520 2 0

CARP NT R, PATSY 7 5 -1 989 8 9
CHAMB RS, G RTRUD 7 5 -2 6 1 2 8 3
CHISHOLM, J AN 7 4 -1 930 2 3 7
CHRISTIANI, WILBUR J, SAIF CLAIM NO, RC 165155 19 5
CHRISTY, CLAR NC WAYN SAIF CLAIM NO. A 69 1 309 1 1 2
CLAUD L, MARI 7 5 -36 54 1 3 6
CL MO, WILLIAM J, 75 -43 7 3 1
CLUST R, DONALD R. 7 5-2 42 9 3 4

COLLINS, WARR N 7 5-4145 2 3 6
CRABTR  , G RTRUD 7 5 -3326 2 0 6
CRAWL Y, NORMA 7 5-317 1 0 0
CR AG R, GLADYS 7 5 2 090 2 1
CROFT, JOAN 7 4 3 964 4

CRUMPTON, SUSAN 7 5 -837 6
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WCB' CASE NUMBER 

CALTON, THOMAS Ge 
OANSCA, STEVEN 
DATZ, JOSEPH 
DAVIDSON, CALE 
CAYTON, EDWIN Ne 
DAYTON, EDWIN Ne 

DENNIS 0 CLARENCE Te 
OENNISON 0 KENNETH We ( OBA) 

DICKASON 0 MELVIN Le 
DILLON, GEORGE 
DUDDING, ROBERT Ee 
DUGDALE, ZELMA Re 
OUGGAN 1 KALLIE 
DUIT 1 CARRIS 

EDMISON, WALTER 
EDMISON 1 WALTER La 
EDWARDS, STANLEY Re 

ELLIOTT, BURTON A• 
ESTABROOK, FREDERICK J• 
ESTABROOK, FREDERICK J. 

EVANS 0 ROBERT Ee 

FEDERICO, LEONARD 
FLYNN, ANNETTE 

GALBREATH, ELTON, DEC• 
GENERAL SHEET METAL 

WORKS, INC• 
GEORGE I JOHN 

GIBSON'- GLEN 
GILMORE, KEITH Me 
GILMORE, KEITH Me 
GLAHN, ELLIS 

GOERES, CHARLES 
GOLLYHORN, HELEN 
GOODWIN, NAOMI Ee 
GRASSL, DUANE 
GRAVEN, DANIEL 

GRECCO 1 LOUIS Pe 
GREEN, A. C. 
GREEN, HERMAl'II Na _ 

GRIFFITH ROOFING COMPANY 

HACKETT, LARRY 
HANSEN, CAROLYN 
HARRIS, ROGER s. 
HARTMAN, MICHAEL 
HASTINGS, OROEN 
HAYES, RAY Ee 
HELGESON, HELEN 
HESS, RICHARD 

HIGGINBOTHAM, WALTER 
HILLS, ROLLAN C, 
HINER, EVELYN 
HOFFART, PATRICK J, 
HOWARD, FLOYD R, 
HOWLAND 0 MICHAEL C, 
HUNTING, JAMES 

HURST I JESSE 

75-2020 
75-2622 
75-4053 
7 5 -109 5 
75-3672 
75-3672 
75-4035 ANO 75-2082 
7 5 -191 0 NC 

7 5 -109 6 
SAIF CLAIM NO• 00 14644 
7 5 -1979 
7 5 -131 7 
74-4550 
75-2177 

7 5 -184 2 
7 5 -184 2 
CLAIM NO• B 5 3 -1 0 8 3 8 9 
69-394 
CLAIM NO• C 604 8821 REG 
CLAIM NO• C 604 8821 REG 

7 4 -4 0 5 8. 1 7 4 -3 3 1 8 , 7 5 -1 8 6 9 

75-2176 
7 5 -1 148 

74-4627 

7 6 -1 3 5 -s1 
7 5 -196 7 
7 5 -185 0 
NO NUMBER AVAILABLE 
NO NUMBER AVAILABLE 
75-4026 

75-2450 
75-3220 
75-1479 
CLAIM NO• 05-X00 7938 
SAIF CLAIM NO• C 29634 
74-4067 
75-2990 
7 5 -3 02 6 
7 5 -4 0 50-SI 

SAIF CLAIM NO• RC 103161 
75-315 
75-4571 
74-4372 
7 4 -1677 
7.4 -3 8 6 5 
74-3505 
75-2303 

7 5 -8 1 0 

7 5 -1 4 5 0 AND 7 5 -1 9 7 5 
7 5 -3 4 1 0 
7 5 -2 8 1 7 
7 5 -1 7 9 8 
7 5 -2 9 3 7 
7 5 -2 4 8 0 

7 4 -2 7 9 2 

-314-

PAGE 

287 
95 

290 
202 

75 
101 
1 2 9 

48 

2 1 4 
169 

69 
1 8 

2 6 1 
1 1 5 

42 
1 4 9 
172 
196 

1 6 
66 

1 1 3 

1 3 1 
1 4 

164 

238 
64 -90 

1 2 8 
1 6 7 
294 

143 
195 

36 
139 
225 

73 
185 
102 
2 1 6 

1 4 2 
135 
186 
276 
107 

76 
1 5 6 
299 

300 
2 3 5 

· 1 7 8 
2 l 9 

1 0 
1 8 9 

8 

1 8 3 

NAM WCB' CAS NUMB R PAG 

DALTON, THOMAS G, 7 5 -2 020 2 8 7
DANSCA, ST V N 7 5 2 622 9 5
DATZ, JOS PH 7 5 -4 0 53 2 9 0
DAVIDSON, DAL 75-1095 2 0 2
DAYTON,  DWIN N, 75-3672 7 5
DAYTON,  DWIN N. 75-3672 1 0 1
D NNIS, CLAR NC T, 75 -4 035 AND 75 2 082 1 2 9
D NNISON, K NN TH W, (DBA) 7 5-1910 NC 4 8

DICKASON, M LVIN L# 7 5 -1 0 9 6 2 1 4
DILLON, G ORG SAIF CLAIM NO. OD 1 4 64 4 1 6 9
DUDDING, ROB RT  . 7 5 -1 9 79 6 9
DUGDAL , Z LMA R, 7 5-1317 1 8
DUGGAN, KALLI 7 4 -4 5 5 0 2 6 1
DU IT, DARRIS 7 5-2177 1 1 5

 DMISON, WALT R 7 5 -1 8 4 2 4 2
 DMISON, WALT R L. 7 5 -1 842 1 4 9
 DWARDS, STANL Y R, CLAIM NO. B 53 1 08389 17 2
 LLIOTT, BURTON A. 6 9 3 94 1 9 6
 STABROOK, FR D RICK J. CLAIM NO. C 604 8821 R G 1 6
 STABROOK, FR D RICK J. CLAIM NO. C 604 8821 R G 6 6
 VANS, ROB RT  , 74 -4 05 8, 74 -3 318, 75 1 869 1 1 3

F D RICO, L ONARD 75-2176 1 3 1
FLYNN, ANN TT 7 5-1 14 8 1 4

GALBR ATH,  LTON, D C,
G N RAL SH  T M TAL

7 4 -4 62 7 1 6 4

WORKS, INC, 7 6 -1 3 5 -SI 2 3 8
G ORG , JOHN 7 5 -1 96 7 6 4
GIBSON,^ GL N 7 5 -1 85 0 9 0
GILMOR , K ITH M, NO NUMB R AVAILABL 1 2 8
GILMOR , K ITH M, NO NUMB R AVAILABL 1 6 7
GLAHN,  LLIS 7 5 -4 026 2 9 4

GO R S, CHARL S 75-2450 1 4 3
GOLLYHORN, H L N 7 5 -322 0 1 9 5
GOODWIN, NAOMI  , 7 5 -1 479 3 6
GRASSL, DUAN CLAIM NO. 05 -X00 793 8 1 3 9
GRAV N, DANI L SAIF CLAIM NO. C 2 9634 2 2 5
GR CCO, LOUIS P, 7 4 -4 067 7 3
GR  N, A, C, 7 5 -2 990 1 8 5
GR  N, H RMAN N, 7 5 -3 026 1 0 2
GRIFFITH ROOFING COMPANY 7 5 -4 05 0 -S 1 2 1 6

HACK TT, LARRY SAIF CLAIM NO. RC 103161 1 4 2
HANS N, CAROLYN 7 5-315 1 3 5
HARRIS, ROG R S, 7 5 -4 57 1 1 8 6
HARTMAN, MICHA L 7 4 -43 72 2 7 6
HASTINGS, ORD N 74-1677 1 0 7
HAY S, RAY  , 74-3865 7 6
H LG SON, H L N 74-3505 1 5 6
H SS, RICHARD 7 5 -23 03 2 9 9

HIGGINBOTHAM, WALT R 7 5-810 3 0 0
HILLS, ROLLAN C, 7 5 1 45 0 AND 7 5 1 9 7 5 2 3 5
HIN R,  V LYN 7 5 3 4 1 0 17 8
HOFFART, PATRICK J, 7 5 -2 8 1 7 2 1 9
HOWARD, FLOYD R, 7 5 -1 7 9 8 1 0
HOWLAND, MICHA L C, 7 5 2 93 7 18 9
HUNTING, JAM S 7 5 -2 480 8

HURST, J SS 7 4 -2 792 1 8 3
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INMAN 1 ROBERT 
IVERSON 1 ROY 

JACKSON 1 FLORENCE 
JOHNSON, ALFREIDA 
JOHNSON 1 JACK 
JONES, ARTHUR 
JONES 1 DANNIE Le 
JONES, LEO V • 
JONES, ROBERT 
.1ONES 1 SIDNEY 

JOY 1 AMELIA 
JOY 1 AMELIA 

KELLOGG 1 LAWRENCE L 0 

KELLUM, SHILDS 
KESTERSON, LUTHER 
KESTERSON, LUTHER 
KHAL 1 SCANDRA 
KHAL 1 SCANDRA 

KINDY 1 JACK 
KING, EUGENE 
KING, JOSEPH 
KITTS, EARNEST L 0 

KITTS 1 EARNEST L. 0 

KOSMOS 1 GUS 
KRAGER, MARLENE 
KRALL, DENNIS 

LACY, HAROLD 
LAKHAM 1 RAM 
LANDES, ERIS 
LANGLEY, WILLIAM 
LANIER, DAVID 

LEACH, WESLEY 
LEONARD, KENNETH Re 
LEWIS, RUSSELL 
LILLIE, HARRY 
LINGAFELTER, BETTY Ce 
LUCAS, DENNIS We 
LYONS, ORVIL.E Le 

MALAR 1 SHIRLEY Ee 
MANUEL, PERCY Ne 
MARCOTT, MICHAEL 
MARSHALL, DAVID L 0 

MARUMOTO, TANA 
MATHERLY, ARTHUR 

'MC CLEAN, DOUGLAS J• 
MC CRACKEN 1 CHARLES Re 
MC DONALD, JOHN Ce 
MCINTOSH, DONALD Ae 
MC KINNEY, BILLY Re 
MC KINNEY, LYNN 
MC MURRIAN 1 CHARLES 

wee CASE NUMBER PAGE 

CLAIM NO• I 4 4 -6 9 -3 6 2 I I 6 
74-2894 103 

75-236 255 
74-4606 196 
74 -4 2 9 0 192 
75-3162 296 
SAIF CL.AIM NO• HB 163064 170 
SAIF CLAIM NO. NC 1,64188 8 1 
74-2912 1 4 8 
CLAIM NO 0 133 CB 2 1587 3 6 1 1 7 
SAIF CLAIM NO. FC 8 858 0 190 

SAIF CL.AIM NO• FC 8 8 5 8 0 2 1 S 

SAIF CLAIM NO 0 N817499 267 
75-3057 295 
7 5 -3 1 1 1 1 1 4 
7 5 -3 1 1 1 279 
7 5 -1883 36 
7 5 -188 3 271 

7 5 -5 2 1 2 82 
7 4 -3 4 1 0 1 4 7 
75-1752 245 
7 5 -1 1 6 1 25 
7 S -I 1 6 I 43 
74-3485 I 6 2 
7 5 -7 5 5 176 
75-4108 AND 75-5501 295 

72 -1 1 8 8 233 
75-2521 AND 7 5 -2 5 2 2 67 
7 4 -150 8 218 
7 4 -154 4 AND 74-4581 i 3 3 
75-3229 264 

75-395 293 
7 5 -1 1 9 43 
7 5 -172 7 5 
75-2456 283 
74-654 140 
74-3659 268 
75-3337 67 

75-4688 120 
7 5 -1 5 1 6 1 2 
7 5 -199 6 88 
75-842 280 
75-2477 2 1 5 
7 5 -1 120 1 5 4 

75-953, 75-954 1 7 5 
75-2651 1 1 4 
75-2684 1 1 7 
75-3677 140 
SAIF CL.AIM NO• YC 162 1 3 5 233 
75-2531 85 
75-3335 289 

-315-

NAM 

INMAN, ROB RT
IV RSON, ROY

JACKSON, FLOR NC 
JOHNSON, ALFR IDA
JOHNSON, JACK
JON S, ARTHUR
JON S, DANNI L,
JON S, L O V,
JON S, ROB RT
JON S, SIDN Y
JOY, AM LIA
JOY, AM LIA

K LLOGG, LAWR NC L,
K LLUM, SHILDS
K ST RSON, LUTH R
K ST RSON, LUTH R
KHAL, SCANDRA
KHAL, SCANDRA

KINDY, JACK
KING,  UG N 
KING, JOS PH
KITTS,  ARN ST L.
KITTS,  ARN ST L,
KOSMOS, GUS
KRAG R, MARL N 
KRALL, D NNIS

LACY, HAROLD
LAKHAM, RAM
LAND S,  RIS
LANGL Y, WILLIAM
LANI R, DAVID

L ACH, W SL Y
L ONARD, K NN TH R,
L WIS, RUSS LL
LILLI , HARRY
LINGAF LT R, B TTY C.
LUCAS, D NNIS W.
LYONS, ORVIL L.

MALAR, SHIRL Y  ,
MANU L, P RCY N,
MARCOTT, MICHA L
MARSHALL, DAVID L.
MARUMOTO, TANA
MATH RLY, ARTHUR

MC CL AN, DOUGLAS J,
MCCRACK N, CHARL S R,
MC DONALD, JOHN C.
MCINTOSH, DONALD A,
MCKINN Y, BILLY R,
MC KINN Y, LYNN
MC MURRIAN, CHARL S

WCB CASE NUMBER PAGE

CLAIM NO. 1 4 4 -6 9 -362 1 1 6
7 4 2 894 1 03

7 5 -2 3 6 2 5 5
74-4606 1 9 6
74-4290 1 92
7 5-3162 2 9 6
SAIF CLAIM NO,  B 1 63 064 1 7 0
SAIF CLAIM NO. NC 164188 8 1
74-2912 1 4 8
CLAIM NO . 133 CB 2158736 1 1 7
SAIF CLAIM NO. FC 8 8580 I 9 0
SAIF CLAIM NO. FC 8 85 8 0 2 1 S

SAIF CLA1 M NO. N 8 1 7 4 9 9 2 6 7
7 5 -3 05 7 2 9 5
7 5-3111 1 1 4
7 5-3111 2 7 9
7 5 -1 8 8 3 3 6
7 5 -1 8 8 3 27 1

7 5 -5 2 1 2 8 2
7 4 -3 4 1 0 1 4 7
7 5 -1 7 5 2 2 4 5
7 5-1161 2 5
7 5-1 16 1 4 3
74-3485 1 6 2
7 5 -75 5 1 76
7 5-4108 AND 7 5 -550 1 2 9 5

7 2-1 18 8 2 3 3
7 5 -2 5 2 1 AND 75-2522 6 7
7 4 1 508 2 1 8
7 4 -1 5 4 4 AND 74 4581 1 3 3
7 5 -322 9 2 6 4

7 5 -3 95 2 9 3
7 5-119 4 3
7 5 -1 72 7 5
7 5 2 4 5 6 2 8 3
7 4 -6 54 1 4 0
7 4 -3 6 59 2 6 8
7 5 -3 33 7 6 7

7 5 46 88 1 2 0
7 5-1516 1 2
7 5 -1 996 8 8
7 5 842 2 8 0
7 5 -2 4 77 2 1 5
7 5-1 12 0 1 5 4

75-953, 75-954 1 7 5
75-2651 1 1 4
7 5 -2 6 84 1 1 7
75-3677 1 4 0
SAIF CLAIM NO. YC 162 135 2 3 3
7 5 -2 53 1 8 5
7 5 -33 3 5 2 8 9
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MILLER, LAWRENCE P, 
MILLER, WILLIAM H, 
MINOR, ALVIN W• 
MOORE, GAYLE Re 
MORRIS, LEWIS 
MORRISON, PHILLIP 
MURPHY, WILLARD D, 

NATIONS, JAMES E, 
NATIONS, JAMES Ee 
NEELEY, ROBERT 
NEMEYER, PAUL A, 
NIHART, HAROLD C, 
NOLLEN, CLIFFORD L 0 

ODOM, ROSELLA 
OLSEN, CRAIG 
O'NEAL, MARGARET 
O' NEAL, WALTER L, 
OSWALD, WILLIAM 

PACIFIC NORTHWEST BELL 
PALODICHUK, MIKE 
PARKERSON, MARY 

PAYNE, TOMMY G 0 

PAYNE, TOM MY G, 
PHILLIPS, JOHN 
PIERCE, ROBERT J• 
PIPER, DOROTHEA 

PLONSKI, CHARLES 
PORTER, TOM 
PRINCE, HELEN Me 
PRITCHARD, PAUL Re 
PRITCHARD, PAUL R, 
PUZ 10 1 WALLACE 

PYLES, JAY R. 

RATTAY, BRINGFRIED 
REEVES, FRED 
REMINGTON, RICK 
REYES, PAUL 
REYNOLDS, GENEVIEVE E, 

RHYNE, JAMES 0• 

RICHMOND, MERRIBETH 
RITZ, ELWIN Ee 
RODRIGUEZ, THEODORE 
ROLER 1 JOYCE 
RUGGIERO, MICHAEL T, 
RUTHERFORD, JACK C, 

SALEM, MOHAMMAD 
SANTANA, OMAR 
SAWYER, LESTER 
SCHALLBERGER, MABLE 
SCHIMKE, VIOLET 
SCHMELTZER, GEORGE 
SCHNEIDER, MARY 
SCHNE IDER 1 MARY 
SCHWACH 1 RAYMOND L, 

WCB CASE NUMBER 

7 5 -3 2 9 6 
75-3823 
7 4 -3 8 94 
7 4 -3 4 4 

75-2151 
75-2955 
74-2059 

SAIF CLAIM NO• A 569585 
SAIF CLAIM NO• A 579585 
7 5 -2 2 7 6 -B AND 7 5 -2 2 7 7 -B 
7 5 -3 3 2 7 
CLAIM NO• 3 6 A 9 0 t 2 5 t 
7 3 -2 7 3 5 I 7 4 -2 8 0 4 I 7 2 -2 3 3 5 

7 5 -9 8 6 
75-2318 
75-2965 
75-2942 
75-3217 

7 5 -1 6 9 8 -5 I 
7 5 -3 2 2 1 
7 4 -1 8 0 8 
7 5 -9 9 0 
7 5 -9 9 0 
7 5 -3 0 7 3 
7 5 -2 0 4 5 
7 5 -5 6 2 

7 5 _, 2 2 0 

7 5 -t 8 5 9 
7 5 -t 2 8 4 AND 7 5 -t 6 7 9 
7 5 -7 1 1 
7 5 -7 1 1 
7 6 -7 t 5 
SAIF CLAIM NO, PC 17322 

7 5 -4 9 4 5 , 7 3 -4 0 t 7 
7 5 -1 0 3 5 
75-639 
7 5 -2 9 7 9 
SAIF CLAIM NO, BB 1 00466 
7 4 -4 6 5 3 IF 

7 5 -194 2 
7 5 -9 4 8 
CLAIM NO, C 2233 5 0 
7 5 -3 7 5 1 
SAIF CLAIM N0 0 EA 977474 
7 3 -9 I 3 

7 5 -5 2 8 0 
7 5 -1 6 2 9 
7 5 -2 1 1 4 
SAIF CLAIM N0 0 DC 1 03538 
73-3542 
7 5 -I 2 8 0 -NC 
7 3 -2 6 9 0 
73-2690 
7 5 -3 8 0 1 

-316-

PAGE 

I 4 6 
227 
1 4 5 

52 
285 

44 
2 

1 7 3 
207 

7 1 
1 1 0 

59 
1 9 3 

1 8 1 
205 
1 7 4 
1 2 4 

96 

240 
1 6 I 

99 
37 

IO 4 
275 

9 1 
179 

260 
282 

27 
272 
299 
1 9 9 

1 7' 

1 7 1 
1 8 4 
255 

50 
121 

1 1 

209 
1 2 2 
268 

74 
1 1 9 
3 0 3 

1 1 6 
4 0 

1 2 7 
270 

6 I 
I 6 0 

6 0 
73 

1 I 6 

NAM WCB CAS NUMB R PAG 

MILL R, LAWR NC P.
MILL R, WILLIAM H.
MINOR, ALVIN W,
MOOR , GAYL R.
MORRIS, L WIS
MORRISON, PHILLIP
MURPHY, WILLARD D,

NATIONS, JAM S  ,
NATIONS, JAM S  .
N  L Y, ROB RT
N M Y R, PAUL A,
NIHART, HAROLD C,
NOLL N, CLIFFORD L,

ODOM, ROS LLA
OLS N, CRAIG
O1N AL, MARGAR T
O* N AL, WALT R L,

OSWALD, WILLIAM

PACIFIC NORTHW ST B LL
PALODICHUK, MIK 
PARK RSON, MARY
PAYN , TOMMY G,
PAYN , TOMMY G.
PHILLIPS, JOHN
PI RC , ROB RT J,
PIP R, DOROTH A

PLONSKI, CHARL S
PORT R, TOM
PRINC , H L N M,
PRITCHARD, PAUL R.
PRITCHARD, PAUL R,
PUZIO, WALLAC 
PYL S, JAY R.

RATTAY, BRINGFRI D
R  V S, FR D
R MINGTON, RICK
R Y S, PAUL
R YNOLDS, G N VI V  ,
RHYN , JAM S O,

RICHMOND, M RRIB TH
RITZ,  LW IN  .
RODRIGU Z, TH ODOR 
RpL R, JOYC 
RUGGI RO, MICHA L T.
RUTH RFORD, JACK C,

SAL M, MOHAMMAD
SANTANA, OMAR
SAWY R, L ST R
SCHALLB RG R, MABL 
SCHIMK , VIOL T
SCHM LTZ R, G ORG 
SCHN ID R, MARY
SCHN ID R, MARY
SCHWACH, RAYMOND L,

7 5 -32 96
7 5 -3 82 3
7 4 -3 894
7 4 -3 44
7 5-2151
7 5 -2 95 5
7 4 -2 059

SAIF CLAIM NO, A 5 6 9 5 8 5
SAIF CLAIM NO, A 57958 5
7 5 2 2 7 6 B AND 7 5 -2 2 7 7 B
7 5 -33 27
CLAIM NO, 36 A 90 1 2 5 1
73 -2 735, 74 -2 804, 72 -2 335

7 5 -986
7 5 -23 1 8
7 5 -2 96 5
7 5 -2 9 42
7 5 -32 1 7

7 5 -1 6 9 8 -SI
7 5 -3 22 1
7 4 -1 8 08
7 5 -9 9 0
7 5 -99 0
7 5 -3 073
7 5 -2 04 5
7 5 -562

7 5 -1 22 0
7 5 -1 8 59
75 -1 2 84 AND 7 5 1 6 7 9
7 5-711
7 5-711
76-715
SAIF CLAIM NO, PC 1 73 22

75 -4 945, 73 -4 017
75-1035
75-639
7 5 -2 979
SAIF CLAIM NO, BB 1 004 66
7 4 -4 6 53 IF

7 5 -1 942
7 5 -94 8
CLAIM NO, C 2233 5 0
7 5 -3 75 1
SAIF CLAIM NO.  A 97 74 74
73-913

75-5280
7 5 -1 6 2 9
7 5-21 14
SAIF CLAIM NO. DC 1 03 538
73-3542

7 5 -1 280 NC
7 3 -2 6 9 0
7 3 2 6 90
7 5 -3 801
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1 4 6
2 2 7
1 4 5
5 2

2 8 5
4 4
2

1 7 3
2 0 7
7 1

1 1 0
5 9

1 9 3

1 8 1
2 0 5
1 7 4
1 2 4
9 6

2 4 0
1 6 1
9 9
3 7

1 0 4
2 7 5
9 1

1 7 9

2 6 0
2 8 2
2 7

2 7 2
2 9 9
1 9 9
1 7

1 7 1
1 8 4
2 5 5
5 0

1 2 1
1 1

2 0 9
1 2 2
2 6 8
7 4

1 1 9
3 0 3

1 1 6
4 0

1 2 7
2 7 0
6 1

1 6 0
6 0
7 3

1 1 6
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NAME 

SCOTT, JAMES We 
SCRAMSTAD, KATHLEEN 

SEITZ, EUGENE 

SELLS, GEORGE E 0 

SERRANO, GUADALUPE 

SIMMONS, EDITH 

SNETHEN, VEVLY 

SNYDER, PAUL A 0 

SPARKS, EUGENE 

SPEARS, JAMES 

STAGGS, EDDIE M 0 

STARK, FRANCIS Me 

STUART, SUSIE 

SUTTON, CALVIN F 0 

TARBELL, ED 
TAYLOR, JOHN R 0 

THOMAS 1 MARY E 0 

THOMAS, MARY E 0 

THOMPSON, KENNETH 

TURNER, JACK 

TURNER, JESSIE L 0 

TURNER, JOHNNY 

TURNER, PHILIP J 0 

VAN DUSEN, EARL A 0 

VAVROSKY I RAY L 0 

VELASQUEZ, FRANCISCO 

VETTER, OPAL LILLIAN 

VILLAVICENCIO, FRANCISCO 

VIRTANEN 1 Kl RSTI 

WANN, TRENTON J 0 

WANN, TRENTON 

WARD, LEE R 0 

WATSON, MITCHELL Lo 
WEBSTER, OCIE L 0 

WEEDEMAN 1 EARL 
WELCH, RONALD 

WICKS, ALLEN C 0 

WIEBKE 1 CHARLES A 0 

WILLIAMS, CARL E 0 

WILLIAMS, MAE 
WILSON, ARCHIE Te 
WILSON, JAMES 

WITT, MARY ANN 
WITT, MARY ANN 

YARBROUGH, TERRY 
YARBROUGH, TERRY 

ZEEK, NORMAN 

WCB_ CASE NUMBER 

75-3676 
SAIF CLAIM NO 0 A 932648 

SAIF CLAIM NO 0 1593 6 1 
7 5 -2 0 0 6 
7 5 -2 9 9 2 

75-3929 

74-3401 AND 74-3412 

7 5 -4 4 0 8 

CLAIM NO 0 B5 3 -1 1 6 2 1 8 

7 5 -1 0 5 7 
7 4 -4 3 9 1 
75-3898 
74-2027 

75-2245 E 

7 5 -2 3 2 7 

7 4 -4 2 0 2 

75-2969 

75-2969 
75-2357 

75-3614 

7 5 -3 3 0 8 
7 5 -3 6 6 7 

7 5 -3 0 7 6 

75-3029 
75-3360 

75-2640 
7 4 -4 3 2 3 

7 5 -2 4 4 4 -s, 7 5 -2 4 4 5 -s 
7 5 -2 3 3 2 AND 7 5 -3 4 8 0 

CLAIM NO 0 52D-862588 

CLAIM NO 0 52D-862588 (OLD 
CLAIM NO 0 00262) 

SAIF CLAIM NO• HC 210401 
7 5 -1908 
7 5 -1698 -SI 

7 4 -6 6 1 
75-2678 

76 -424 
75-2388 

7 5 -4 1 6 6 AND 7 5 -5 2 7 7 

75-2247 
75-9236 

75-3528 

7 5 -1 12 8 
7 5 -4 2·9 3 

75-3100 
75-3100 

73 -2522 -E 
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PAGE 

2 9 1 
68 
49 

1 
2. 9 
9 4 

2 5 4 

1 6 6 
200 

256 
23 

2 1 2 

2 5 9 

8 1 

1 5 9 

46 
1 0 4 

1 1 5 
2 2 8 

87 

22.5 

1 2 5 
zoo 

78 
269 
229 

243 

2 5 1 
2 5 8 

1 7 2 

2 3 8 

1 7 
1 5 2 
2 4 0 
208 

1 3 

1 2 2 
2 1 1 
278 

39 
230 

253 
S 5 
57 

2 3 2 
257 

4 1 

NAM WCB. CAS NUMB R PAG 

SCOTT, JAM S W. 7 5 -3 6 7 6 2 9 1
SCRAMSTAD, KATHL  N SAIF CLAIM NO, A 93264 8 6 8
S ITZ,  UG N SAIF CLAIM NO, 1 5 93 6 I 4 9
S LLS, G ORG  . 7 5 2 006 1

S RRANO, GUADALUP 7 5 -2 9 92 2 9
SIMMONS,  DITH 7 5 -3 92 9 9 4

SN TH N, V VLY 7 4 -34 0 1 AND 74 -3 4 1 2 2 5 4
SNYD R, PAUL A, 75 4408 1 6 6
SPARKS,  UG N CLAIM NO, B53 -1 1 62 1 8 2 0 0
SP ARS, JAM S 75-1057 2 5 6
STAGGS,  DDI M. 7 4 -4 3 9 1 2 3
STARK, FRANCIS M. 75-3898 2 1 2
STUART, SUSI 7 4 -2 02 7 2 5 9
SUTTON, CALVIN F. 7 5 -2 2 45  8 1

TARB LL,  D 7 5 -2 32 7 1 5 9
TAYLOR, JOHN R. 7 4 -4 2 02 4 6
THOMAS, MARY  , 7 5 -2 96 9 1 0 4
THOMAS, MARY  . 75-2969 1 I 5
THOMPSON, K NN TH 7 5 -2 3 5 7 2 2 8
TURN R, JACK 7 5 -36 1 4 8 7
TURN R, J SSI L, 7 5 -3 3 08 2 2 5
TURN R, JOHNNY 7 5 -3 6 67 1 2 5
TURN R, PHILIP J, 7 5 -3 076 2 0 0

VANDUS N,  ARL A, 7 5 -3 02 9 7 8
VAVROSKY, RAY L. / 75-3360 2 6 9
V LASQU Z, FRANCISCO 7 5 -2 6 4 0 2 2 9
V TT R, OPAL LILLIAN 74-4323 2 4 3
VILLAVIC NCIO, FRANCISCO 7 5 2 4 4 4 B , 7 5 2 4 4 5 B 2 5 1
VIRTAN N, K1RST1 75 2 332 AND 75 -3 480 2 5 8

WANN, TR NTON J, CLAIM NO, 52D 86 2 58 8 1 7 2
WANN, TR NTON CLAIM NO. 5 2 D 8 6 2 5 8 8 (OLD

CLAIM NO, 0026 2 ) 2 3 8

WARD, L  R, SAIF CLAIM NO, HC 2 1 04 0 1 1 7
WATSON, MITCH LL L. 7 5 -1 9 08 1 5 2
W BST R, OCI L, 7 5 -1 6 98 -SI 2 4 0
W  D MAN,  ARL 7 4 66 1 2 0 8
W LCH, RONALD 7 5 2 6 78 1 3

WICKS, ALL N C, 7 6 424 1 2 2
WI BK , CHARL S A, 7 5 23 88 2 1 1

WILLIAMS, CARL  . 7 5 4 1 6 6 AND 7 5 5277 2 7 8
WILLIAMS, MA 7 5 -2 2 4 7 3 9
WILSON, ARCHI T, 7 5 -923 6 2 3 0
WILSON, JAM S 7 5 -3 52 8 2 5 3
WITT, MARY ANN 7 5-1 12 8 5 5
WITT, MARY ANN 7 5 -4 2 9 3 5 7

YARBROUGH, T RRY 7 5-3100 2 3 2
YARBROUGH, T RRY 7 5-3100 2 5 7

Z  K, NORMAN 7 3 -2 5 2 2 - 4 1
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17 ~ 
ORS CITATIONS 

/ --1 
ORS 656.002 (8) ----------- 161 ORS 656.307 --------------- 193 
ORS 656.002 (17) ---------- 161 ORS 656.307 --------------. 251 
ORS 656.002 (22) ---------- 295 ORS 656.307 (1) ----------- 2 78 
ORS 656.005 (27) ---------- 179 ORS 656.313 --------·------- 227 
ORS 656.054 --------------- 48 ORS 656.319 --------------- 11 
ORS 656.206 --------------- 10 ORS 656.325 --------------- 294 
ORS 656~206 --------------- 29 ORS 656.325 (2) ----------- 31 
ORS 656.206 --------------- 107 ORS 656.325 (2) ----------- 192 
ORS 656.206 (1) ----------- 5 ORS 656.325 (2) ----------- 256 
ORS 656.214 (4) ----------- 18 ORS 656.381 (1) ----------- 164 
ORS 656.218 (3) ----------- 283 ORS 656.382 --------------- 300 
ORS 656.222 --------------- 269 ORS 656.382 (1) ----------- 236 
ORS 656.230 --------------- 36 ORS 656.382 (1) ----------- 272 
ORS 656.230 (1) ----------- 202 ORS 656.382 (2) ----------- 81 
ORS 656.245 --------------- 8 ORS 656.382 (2) ----------- 133 
ORS 656.262 (5) ----------- 176 ORS 656.388 (1) ----------- 120 
ORS 656.262 (6) ----------- 272 ORS 655.520 --------------- 11 
ORS 656.262 (8) ----------- 55 ORS 656.622 --------------- 216 
ORS 656.262 (8) ----------- 161 ORS 656 .807 --------------- 264 
ORS 656.262 (8) ----------- 272 ORS 656.807 (1) ----------- 138 
ORS 626.262 (8) ----------- 300 ORS 656.807 (1) ----------- 196 
ORS 656.265 --------------- 264 
ORS 656.268 --------------- 66 
ORS 656.268 --------------- 96 
ORS 656.268 --------------- 104 -'.,. 

ORS 656.268 --------------- 261 
ORS 656.268 (8) ----------- 236 
ORS 656.273 --------------- 66 
ORS 656.273 --------------- 171 
ORS 656.273 (1) ----------- 96 
ORS 656.273 (2) ----------- 300 
ORS 656.273 (3) ----------- 96 
ORS 656.278 --------------- 66 
ORS 656.283 (1) ----------- 161 
ORS 656.289 (3) ----------- 20 
ORS 656.289 (3) ----------- 82 
ORS 656.289 (3) ----------- 140 
ORS 656.295 -----------·--- 20 
ORS 656.295 --------------- 82 
ORS 656.295 (2) ----------- 60 
ORS 656.295 (5) ----------- 120 
ORS 656.295 (5) ----------- 166 
ORS 656.295 (S) ----------- 183 
ORS 656.295 (5) ----------- 290 
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OR CITATION 

ORS 6 6.002 (8)...... 161
ORS 6 6.002 (17) 161
ORS 6 6.002 (22) .................. 29 
ORS 6 6.00 (27) .................. 179
ORS 6 6.0 4 48
ORS 6 6.206 ...... 10
ORS 6 6! 206 29
ORS 6 6.206 107
ORS   6.206 (l)  
ORS 6 6.214 (4) 18
ORS 6 6.218 (3) 283
ORS 6 6.222 ................ 269
ORS 6 6.230 ......... ................. 36
ORS 6 6.230 (l) .......... 202
ORS   6.24 8
ORS 6 6.262 ( ) ................... 176
ORS 6 6.262 (6) ........ 272
ORS 6 6.262 (8)   
ORS 6 6.262 (8) ................ 161
ORS 6 6.262 (8) 272
ORS 626.262 (8) 300
ORS 6 6.26 ............ 264
ORS 6 6.268 ............ 66
ORS 6 6.268 .......... ............. 96
ORS 6 6.268 ..... ..................... 104
ORS 6 6.268 261
ORS 6 6.268 (8) 236
ORS 6 6.273 .................... 66
ORS 6 6.273 171
ORS 6 6.273 (l) 96
ORS 6 6.273 (2)....... 300
ORS 6 6.273 (3) .................. 96
ORS 6 6.278 66
ORS 6 6.283 (l) 161
ORS 6 6.289 (3) 20
ORS 6 6.289 (3) ................... 82
ORS 6 6.289 (3) ................... 140
ORS 6 6.29 .................... 20
ORS 6 6.29 .............. 82
ORS 6 6.29 (2) 60
ORS 6 6.29 ( ) .............. 120
ORS 6 6.29 ( ) ................... 166
ORS 6 6.29 ( ) 183
ORS 6 6.29 ( ) ................... 290

ORS 6 6.307 ............................ 193
ORS 6 6.307 2 1
ORS 6 6.307 (l) 278
ORS 6 6.313 ............... 227
ORS 6 6.319 11
ORS 6 6.32 294
ORS 6 6.32 (2)....... 31
ORS 6 6.32 (2) 192
ORS 6 6.32 (2) 2 6
ORS 6 6.381 (l) 164
ORS 6 6.382 300
ORS 6 6.382 (l) 236
ORS 6 6.382 (l) 272
ORS 6 6.382 (2) .................... 81
ORS 6 6.382 (2) .................... 133
ORS 6 6.388 (l) .................... 120
ORS 6  . 20 11
ORS 6 6.622 ................. 216
ORS 6 6.807 264
ORS 6 6.807 (l) 138
ORS 6 6.807 (l) .................... 196
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CIRCUIT COURT SUPPLEMENT l 
FOR VOLUME 17 

VAN NATTA'S WORKMEN'S COMPENSATION REPORTER 

I Sells, George E. WCB Case No. 75-2006 -- Affirmed. 
2 Murphy, Wi 11 ard No • 94946 -- Affirmed. 
5 Lewis, Russe II No. A7 6-04-04636 -- Affirmed. 
5 Crumpton, Susan WCB Case No. 75-837 -- Reversed to Total Disability. 
8 Hunting, James WCB Case No. 75-2480 -- Affirmed. 
8 Dugdale, Zelma No. A-76-03-04428 -- Increase of 32 degrees. 
l Creager, Gladys WCB Case No. 75>-2090 -- Affirmed. 
9 Serrano, Guadalupe Case No. 14, 168-L -- Affirmed. 
l Clemo, William J. WCB Case No. 75-437 -- Affirmed. 

;3 Beeler, James WCB Case No. 74-1507 -- Affirmed. 
:4 Cluster, Donald WCB Case No. 75-2429 -- Affirmed. 
19 Williams, Mae WCB Case No. 75-2247 -- Affirmed. 
~O Santana, Omar WCB Case No. 75-1629 -- Remanded for Payment of Benefi 
~4 Morrison, Phi II ip No. 95247 -- Affirmed. 
i8 Beazizo, Lola M. WCB Case No. 75-1910-NC -- Affirmed. 
SO Reyes, Paul WCB Case No. 75-2979 -- Order of Referee reinstated. 
52 Moore, Gayle R. WCB Case No. 74-3739 -- Affirmed. 
71 Neely, Robert Case No. 7454 -- Affirmed. 
73 Schneider, Mary WCB Case No. 76-2690 -- Affirmed. 
74 Roler, Joyce WCB Case No. 75-3751 ~- Affirmed. 
76 Hayes, Ray E. WCB Case No. 74-2865 -- Affirmed. 
B3 Chambers, Gertrude WCB Case No. 75-2612 -- Affirmed. 
87 Turner, Jack WCB Case No. 75-3614 -- Affirmed. 
96 Oswald, William WCB Case No. 75-3217 -- Motion Denied. 
96 Oswald, William No. A76-05-07042 -- Order of Referee reinstated. 
01 Dayton, Edwin N. WCB Case No. 75-3672 -- Dismissed. 
03 Iverson, Roy A. WCB Case No. 74-2894 -- Affirmed. 
10 Nemeyer, Paul A. WCB Case No. 75-3327 -- Additional 15%. 
20 Molar, Shirley E. WCB Case No. 75-4688 -- Stipulated Order reinstated, 
22 Ritz, Elwin E. WCB Case No. 75-948 -- Order of Referee reinstated. 
35 Hansen, Carolyn No. A 7606 07538 -- Order and Judgment reinstated. 

135 Hansen, Carolyn WCB Case No. 75-315 -- Affirmed. 
138 Babbel, Woodrene WCB Case No. 75-1873 -- Affirmed. 
146 Miller, Lawrence P. WCB Case No. 75-3296 -- Affirmed. 
148 Jones, Robert WCB Cose No. 74-2912 -- Affirmed. 
152 Watson, Mitchell No. 95869 -- Affirmed. 
154 Matherly, Arthur No. 95668 -- Affirmed. 
156 Helgeson, Helen WCB Case No. 74-3505 -- Affirmed. 
162 Kosmos, Gus WCB Case No. 74-3485 -- Affirmed. 
166' Snyder, Paul WCB Cose No. 75-4408 -- Claim Reopened. 
176 Krager, Mary Ann WCB Case No. 75-755 -- Affirmed. 
178 Hiner, Evelyn WCB Case No. 75-3410 -- Affirmed. 
181 Odom, Rosella M. WCB Case No. 75-986 -- Affirmed. 
185 Green, A.C. No. A 7606 08664 -- Affirmed. 
191 Bleyhl, Lowell A. Case No. 76-1420-E-1 -- Affirmed. 
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1  ells, George E. WCB Case No. 75-2006 Affirmed.
2 Murphy, Willard No. 94946 Affirmed.
5 Lewis, Russell No. A76-04-04636 Affirmed.
6 Crumpton,  usan WCB Case No. 75-837 Reversed to Total Disability.
8 Hunting, James WCB Case No. 75-2480 Affirmed.
8 Dugdale, Zelma No. A-76-03-04428 Increase of 32degrees.
1 Creager, Gladys WCB Case No. 75-2090 Affirmed.
9  errano, Guadalupe Case No. 14,168 L Affirmed.
1 Clemo, William J. WCB Case No. 75-437 Affirmed.
•3 Beeler, James WCB Case No. 74-1507 Affirmed.
14 Cluster, Donald WCB Case No. 75-2429 Affirmed.
>9 Williams, Mae WCB Case No. 75-2247 Affirmed.
10  antana, Omar WCB Case No. 75-1629 Remanded for Payment of Benefi
14 Morrison, Phillip No. 95247 Affirmed.
18 Beazizo, Lola M. WCB Case No. 75-1910-NC Affirmed.
>0 Reyes, Paul WCB Case No. 75-2979 Order of Referee reinstated.
52 Moore, Gayle R. WCB Case No. 74-3739 Affirmed.
71 Neely, Robert Case No. 7454 Affirmed.
7  chneider, Mary WCB Case No. 76-2690 Affirmed.
74 Roler, Joyce WCB Case No. 75-3751 Affirmed.
76 Hayes, Ray E. WCB Case No. 74-2865 Affirmed.
83 Chambers, Gertrude WCB Case No. 75-2612 Affirmed.
87 Turner, Jack WCB Case No. 75-3614 Affirmed.
96 Oswald, William WCB Case No. 75-3217 Motion Denied.
96 Oswald, William No. A76-05-07042 Order of Referee reinstated.
01 Dayton, Edwin N. WCB Case No. 75-3672 Dismissed.
03 Iverson, Roy A. WCB Case No. 74-2894 Affirmed.
10 Nemeyer, Paul A. WCB Case No. 75-3327 Additional 15%.
20 Malar,  hirley E. WCB Case No. 75-4688  tipulated Order reinstated,
22 Ritz, Elwin E. WCB Case No. 75-948 Order of Referee reinstated.
35 Hansen, Carolyn No. A 7606 07538 Order and Judgment reinstated.
135 Hansen, Carolyn WCB Case No. 75-315 Affirmed.
138 Babbel, Woodrene WCB Case No. 75-1873 Affirmed.
146 Miller, Lawrence P. WCBCaseNo. 75-3296 Affirmed.
148 Jones, Robert WCB Case No. 74-2912 Affirmed.
152 Watson, Mitchell No. 95869 Affirmed.
154 Motherly, Arthur No. 95668 Affirmed.
156 Helgeson, Helen WCB Case No. 74-3505 Affirmed.
162 Kosmos, Gus WCB Case No. 74-3485 Affirmed.
166  nyder, Paul WCB Case No. 75-4408 Claim Reopened.
176 Krager, Mary Ann WCB Case No. 75-755 Affirmed.
178 Hiner, Evelyn WCB Case No. 75-3410 Affirmed.
181 Odom, Rosella M. WCB Case No. 75-986 Affirmed.
185 Green, A.C„ No. A 7606 08664 Affirmed.
191 Bleyhl, Lowell A. Case No. 76 1420 E 1 Affirmed.
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192 Johnson, Jack WCB Case No. 74-4290 -- Affirmed. 
192 Johnson, Jack WCB Case No. 74-4290L -- Affirmed. 
193 Nollen, Clifford No. 47939 -- Affirmed. 
199 Puzio, Wallace WCB Case No. 76-715 -- Liberty Mutual found Responsible. 
200 Turner, Philip J. WCB Case No. 75-3076 -- Affirmed. 
202 Davidson, Dale No. 32704 -- Affirmed. 
205 Olsen, Craig WCB Case No. 75-2318 -- Claim Compensable._ 
209 Bl aha, Joseph S. WC B Case No. 75-3415 -- Affirmed. 
215 Marumoto, Tana WCB Case No. 75-2477 -- Award increased. 
215 Joy, Amelia M. WCB Case No. 74-491 -- Affirmed. 
220 Brockman, Garwood Case No. 7 6-3420 -- Affirmed. 
227 Miller, William H. WCB Case No. 75-3823 -- The Court Finds: (1) That medical 

services were required to be paid pending the carrier's appeal, as compensation 
includes all benefits including medical services. (2) That a request for Board review 
by the carrier as provided by ORS 656.313(1) does not stay the obligation of the 
carrier to pay compensation, including medical services. (3) That the carrier 
refused to pay the claimant's medical services incurred in the care and treatment of 
his compensable injury of October 4, 1974, pending its request for Board review on 
the issue of the compensability of claimant's claim. (4} That the amount of the 
medical bill which the carrier refused to pay is $115.51, the services performed . 
to the claimant by the Oregon Orthopedic Clinic in the care and treatment of his 
compensable injuries. (5) That the carrier by its refusal to pay the medical services 

· incurred by the claimant pending its appeal, refused to pay compensation due under 
the Order of the Referee and claimant's attorneys are entitled to a reasonable 
attorneys fee to be assessed against the carrier. (6) That the refusal of the carrier 
to pay claimant's medical services pending its appeal on the issue of compensabi lity 
was allegedly based upon its reliance upon a d~cision of the Workmen's Compensation 
Board (In the Matter of the Compensation of Betty Rivera, WCB Case No. 74-2377), 
which Circuit Court Judge Jena V. Schlegel reversed by memorandum opinion dated 
November 3, 1975, approximately two months prior to the hearing conducted by 
Referee Raymond Danner. The carrier's failure to pay the claimant's medical services 
following the reversal in the Rivera claim as the carrier knew or should hove known 
of the action by the Court, constitutes unreasonable delay or unreasonable refusal to 
pay for the claimant's medical services pending appeal and penalty of 25% of the 
$115.51 is assessed against the carrier. 

228 Thompson, Kenneth Cose No. A-76-07-10012 -- Affirmed. 
230 Wilson, Archie Case No. 76-3672 -- Order of Referee reinstated. 
233 Locy, Harold WCB Case No. 72-1128 -- Affirmed. 
235 Hills, Roll an C. WCB Case No. 74-1450 & 75-1975 -- Affirmed. 
236 Collins, Warren No. 32750 -- Affirmed. 
249 Abelsen, Alden O. WCB Case No. 75-1460-E -- Affirmed. 
253 Wilson, Jomes Case No. 76-3408 -- Order of Referee reinstated. 
256 Spears, James · WC B Case No. 75-1057 -- Increase to 30 per cent. 
261 Duggan, Kallie WCB Case No. 74-4550 -- Affirmed. 
265 Baker, Dorothy C. No. A76-07-09850 -- Affirmed. 
268 Lucas, Dennis W. No. A-76-07-10075 -- Affirmed. 
269 Vavrosky, Ray L. No. 48007 -- Total Disability allowed. 
279 Kesterson, Luther- WCB Case No. 75-3111 -- Total Disability allowed. 
287 Dalton, Thomas G. WCB Case No. 75-2020 -- Motion to dismiss granted. 
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192 Johnson, Jack WCB Case No. 74-4290 Affirmed.
192 Johnson, Jack WCB Case No. 74-4290L Affirmed.
193 Nollen, Clifford No. 47939 Affirmed.
199 Puzio, Wallace WCB Case No. 76-715 Liberty Mutual found Responsible.
200 Turner, Philip J. WCB Case No. 75-3076 Affirmed.
202 Davidson, Dale No. 32704 Affirmed.
205 Olsen, Craig WCB Case No. 75-2318 Claim Compensable.
209 Blaha, Joseph  . WCB Case No. 75-3415 Affirmed.
215 Marumoto, Tana WCB Case No. 75-2477 Award increased.
215 Joy, Amelia M. WCB Case No. 74-491 Affirmed.
220 Brockman, Garwood Case No. 76-3420 Affirmed.
227 Miller, William H. WCB Case No. 75-3823 The Court Finds: (1) That medical

services were required to be paid pending the carrier's appeal, as compensation
includes all benefits including medical services. (2) That a request for Board review
by the carrier as provided by OR 656.313(1) does not stay the obligation of the
carrier to pay compensation, including medical services. (3) That the carrier
refused to pay the claimant's medical services incurred in the care and treatment of
his compensable injury of October 4, 1974, pending its request for Board review on
the issue of the compensability of claimant's claim. (4) That the amount of the
medical bill which the carrier refused to pay is $115.51, the services performed
to the claimant by the Oregon Orthopedic Clinic in the care and treatment of his
compensable injuries. (5) That the carrier by its refusal to pay the medical services
incurred by the claimant pending its appeal, refused to pay compensation due under
the Order of the Referee and claimant's attorneys are entitled to a reasonable
attorneys fee to be assessed against the carrier. (6) That the refusal of the carrier
to pay claimant's medical services pending its appeal on the issue of compensability
was allegedly based upon its reliance upon a decision of the Workmen's Compensation
Board (In the Matter of the Compensation of Betty Rivera, WCB Case No. 74-2377),
which Circuit Court Judge Jena V.  chlegel reversed by memorandum opinion dated
November 3, 1975, approximately two months prior to the hearing conducted by
Referee Raymond Danner. The carrier's failure to pay the claimant's medical services
following the reversal in the Rivera claim as the carrier knew or should have known
of the action by the Court, constitutes unreasonable delay or unreasonable refusal to
pay for the claimant's medical services pending appeal and penalty of 25% of the
$115.51 is assessed against the carrier.

228 Thompson, Kenneth Case No. A-76-07-10012 Affirmed.
230 Wilson, Archie Case No. 76-3672 Order of Referee reinstated.
233 Lacy, Harold WCB Case No. 72-1128 Affirmed.
235 Hills, Rollan C. WCB Case No. 74-1450 & 75-1975 Affirmed.
236 Collins, Warren No. 32750 Affirmed.
249 Abelsen, Alden O. WCB Case No. 75-1460-E Affirmed.
253 Wilson, James Case No. 76-3408 Order of Referee reinstated.
256  pears, James WCB Case No. 75-1057 Increase to 30 per cent.
261 Duggan, Kallie WCB Case No. 74-4550 Affirmed.
265 Baker, Dorothy C. No. A76-07-09850 Affirmed.
268 Lucas, Dennis W. No. A-76-07-10075 Affirmed.
269 Vavrosky, Ray L. No. 48007 Total Disability allowed.
279 Kesterson, Luther WCB Case No. 75-3111 Total Disability allowed.
287 Dalton, Thomas G. WCB Case No. 75-2020 Motion to dismiss granted.
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291 Scott, James W. WCB Case No. 75-3676 -- Affirmed. 
293 Leach, Wesley WCB Case No. 75-395 -- Affirmed. 
294 Glahn, Ellis E. No. A-76-07-10216 -- Remanded for hearing. 
295 Kellum, Shilds W. WCB Case No. 75-3057-- Stipulated settlement. 
302 Anderson, Russell Case No. 75-0446 -- Affirmed. 
302 Anderson, Russell J. WCB Case No. 75-3206 -- Affirmed. 

ERRATTA 

On page 120, WCB Case No. 75-4688 incorrectly lists Roger A. Luedtke as 
Claimant's Attorney. Roger A. Luedtke is the carrier's attorney. 
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291  cott, James W. WCB Case No. 75-3676 Affirmed.
293 Leach, Wesley WCB Case No. 75- 95 Affirmed.
294 Glahn, Ellis E. No. A-76-07-10216 Remanded for hearing.
295 Kellum,  hilds W. WCB Case No. 75-3057  tipulated settlement.
302 Anderson, Russell Case No. 75-0446 Affirmed.
302 Anderson, Russell J. WCB Case No. 75-3206 Affirmed.

ERRATTA

On page 120, WCB Case No. 75-4688 incorrectly lists Roger A. Luedtke as
Claimant's Attorney. Roger A. Luedtke is the carrier's attorney.
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