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SAIF CLAIM NO. A932648 OCTOBER 5, 1976

KATHLEEN SCRAMSTAD, CLAIMANT
J. David Kryger, Claimant's Atty.
Dept. -of Justice, Defense Atty.

Own Motion Order

On March 18, 1976 claimant requested the Board exercise its own motion jurisdiction,
pursuant to ORS 656.278, and order the State Accident Insurance Fund to reopen her
claim on the basis of an aggravation of the industrial injury she suffered on June 15, 1966.

Claimant, on January 19, 1976, had requested the Fund to voluntarily reopen this
claim based upon the report from Dr. Crist; however, on February 4, 1976, the Fund denied
claimant's request on the grounds it appeared she had sustained a new injury on November

3, 1975.

The Board found the evidence before it was not sufficient to determine whether
claimant had suffered an aggravation of her 1962 injury or a new injury as a result of the
incident which occurred on November 3, 1975. It referred the matter to the Hearings
Division with instructions to hold a hearing and take additional evidence on the issue of
aggravation or new injury. Upon conclusion of the hearing the Referee was to cause d
transcript of the proceedings to be prepared and submitted to the Board together with his
recommendations.

On June 23; 1976, the hearing was held before Referee Raymond S. Danner and, on
September 24, 1976, Referee Danner submitted his advisory opinion to the Board together
with an abstract of the proceedings before him.

- The Board, having reviewed the transcript of the p;-oceedings and given consideration -
to the advisory opinion rendered by Referee Danner accepts the recommendation and adopts
as its own the findings contained in the advisory opinion which is attached hereto and, by
this reference, made a part hereof. '

ORDER

Claimant's claim is remanded to the State Accident Insurance Fund for acceptance
and for the payment of medical care and freatment and compensation, as provided by
law, commencing December 30, 1975 and until claimants claim is closed pursuant fo\

ORS 656.278.

Claimant's attorney is awarded as o reasonable attorney fee for his services the sum
of $800, payable by the State Accident Insurance Fund.

CLAIM NO. E 42CC 98720RG OCTOBER 5, 1976

ERNEST ALLEY, CLAIMANT |
Rick McCormick, Claimant's Atty. |
Lyle Velure, Defense Atty.
Own Motion Order ' I

On December 11, 1975 claimant requested the Board to exercise its own motion juris-

diction, pursuant to ORS 656.278, and reopen his claim for an industrial injury suffered
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on February 4, 1969 while working for Oregon Construction Company, whose workmen's
compensation coverage was furnished by Aetna Casualty and Surety Company. The claim
was 0ccepfed and |nmu||y closed by Determination Order dated chober 21, 1969.
Claimant's aggravation rights have expired. \

In August, 1972 claimant had suffered an injury while working for the State Highway
Department, whose workmen's compensation coverage was furnished by the State Accident
Insurance Fund.

The Board concluded that the evidence before it was not sufficient to make a deter~
mination upon the merits of claimant's request to reopen his 1969 claim and, on January 30,
1976, remanded the matter to the Hearings Division to hold a hearing and take evidence
on fhe issue of whether claimant's present condition was an aggravation of his 1969 injury.

On February 10, 1976 claimant filed a claim for aggravation for his 1972 injury, it
was denied by the Fund and claimant requested a hearing on this denial. The hearing on
the propriety of the Fund's denial was combined with the hearing on the merits of claimant's

request to reopen his 1969 claim cmd both issues were heard by Referee W||||cm J. Fosfer
on July 2 1976. : :

On Sepfember 15, 1976 Referee Foster entered an order which upheld the Fund's
denial of claimant's clmm for aggravation. On the same date Referee Foster, by interoffice
memo, recommended to the Board, based upon the medical evidence and the fesﬂmony
received at the hearing, that claimant's 1969 claim be reopenéd. pursucmt to the Board's -
own motion jurisdiction.

- The Board, after carefully reviewing the abstract of record and giving full consider~-
ation to the flndlngs and conclusions of the Referee as set forth in his Opinion and Order of
Sepfember 15, 1976, accepts the recommendations of the Referee.

ORDER

~ Claimant's claim for an industrial injury suffered on Februcry 4, 1969 is. remanded to
the employer, Oregon Construction Company, ahd its carrier, Aetna Casualfy and Surety
Company, to be accepted for payment of medical expenses and for the payment of compen-
sation, as provided by law, commencing September 26, 1975 and until the claim is closed
pursuant to ORS 656.278.

Claimant’ s counsel is, owarded as a reasonable attorney. fee the sum of $850, payoble
by the employer, Oregon Construction Company, and its carrier, Aetna Cosuol’ry and
Surety Company.

WCB CASE NO., 75- 2544 OCTOBER 5, 1976

ABRAHAM JONES CLAIMANT
Dept. of Justice, Defense Atty .
Order of Dismissal

On Augusf 20, 1976 Referee John D. MclLeod entered an Opinion and Order in the
above entitled matter. On September 21, 1976 the Board received a hand written request

for revneéw of the Referee's order which was enclosed in an envelope postmarked September
20, 197



Although the request for review by the claimant was mailed within the time provided
in ORS.656.289(3), the claimant failed to mail to all of the other parties, copies of the
requesf as required by ORS 656.295(2). :

The Board concludes that the request for review must be dismissed as untimely .

IT IS SO ORDERED.

WCB CASE NO, 75-188 OCTOBER 5, 1976

SCANDRA KAHL, CLAIMANT
Allan Knoppenberger Clmmanf s Atty.
Own Motion Order

On September 29, 1976 claimant filed a motion requesfing the Board to exercise its
own motion jurisdiction, pursuant to ORS 656.278, and rescind its order, dated March 29,
1976. This order allowed the employer and its carrier in the above entitled matter to take

as a credit against the award made by the Referee's order entered on January 28, 1976 the
amount of $1,273.41,

A Determination Order, mailed May 7, 1976, awarded claimant compensation for
permanent partial disability to 96 degrees for 30% unscheduled right shoulder disability.
This award amounted to $6,720.00. After a hearing on the adequacy of this order Referee

~James P. Leahy entered an order on January 28, 1976 which aoffirmed the Determination
Order but awarded claimant compensation equol to 96 degrees for unscheduled left shoulder
disability. The amount of this award also was $6,720.

The employer requested Board review on February 5, 1976. Thereafter claimant filed
a motion requesting the Board to dismiss the request for review because on February 12, 1976
the carrier had sent two checks to claimant's attorney's office; one was made out to claimant
for $5,040, the other was made out to claimant’s attorney for $1,680. The two checks
totalled $6,720, the amount of the award made by the Referee.

The Board in its order on claimant's motion stated that the carrier could apply the
sum of $1,273.41 against the award made by the Referee; this sum was the amount still due
claimant from the award made by the Determination Order.

On June 29, 1976 the Board issued its Order on Review which affirmed the Referee's
order. '

The Board, after due consideration, concludes that when it affirmed the Referee's
order it affirmed the award of 96 degrees granted by the Referee for claimant's unscheduled
left shoulder disability and also affirmed the award of 96 degrees for unscheduled right
shoulder disability madé by the Determination Order mailed May 7, 1976. Therefore, there
is no basis for allowing an offset. Claimant is entitled both to the full amount awarded to
her by the Determination Order, i.e., $6,720 for her right shoulder disability and to the
same amount which was awarded to her for her left shoulder disability by the Referee's order.

The motion filed by the claimant on September 20, 1975 should be allowed.



ORDER

The order of the Workmen's Compensation Board entered on March 29, 1976 is
hereby rescinded and the employer and its carrier in the above entitled matter are hereby
directed to pay to claimant the sum of $1,273.41, said sum being the balance due claimant
on the award made by the Determination Order mailed May 7, 1975.

WCB CASE NO., 76-1965 OCTOBER 5, 1976

EDWARD KEECH, CLAIMANT
James Lewelling, Claimant's Atty.
Roger Luedtke, Defense Atty.
Order

On .September 29, 1976 claimant, through his attorney, filed a motion requesting’
the Board to dismiss its prior order which dismissed claimant's request for review. Attached
to the motion was the affidavit of claimant's attorney.

The affidavit admits that through inadvertance claimant's attorney failed to serve
the employer or the employer's attorney, therefore, the Board concludes that it acted
correctly when it dismissed claimant's request for review as being untimely under the pro-

visions of ORS 656.295(2).
ORDER

The motion to dismiss Board's order which had dismissed claimant's request for review
in the above entitled matter is hereby denied.

SAIF CLAIM NO. NC 344816 OCTOBER 5, 1976

GLEN E. KUSKIE, CLAIMANT
J.W. McCracken, Claimant's Atty.
Dept. of Justice, Defense Atty.
Order

On September 21, 1976 the Board received claimant's Supplemental Request for
Review, specifically requesting the Board to consider the letter from Dr. Golden, dated
August 11, 1976, a copy of which was attached to the supplemental request for review.
The request states that the evidence was not available at the time of the hearing for the
Leason that the medical examination took place on August 11, 1976, 20 days after the

earing.

N On September 24, 1976 the State Accident Insurance Fund responded, stating that it
. objected to the supplemental request for review on the grounds and for the reason that had
claimant wanted Dr. Golden's report submitted in support of his claim for aggravation he
should have arranged for the examination to be made prior to the hearing; that the report

. from Dr. Golden does not constitute newly discovered evidence.

, The Board, after due consideration, concludes that the Supplemental Request for
Review received by the Board on September 21, 1976 should be denied.

IT IS SO ORDERED.
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' He also argues, in light of the employer's actual notice in May and its failure to
object until after claimant's brief on appeal was filed in September, that the employer
should be estopped from raising a technical defense. :

Claimant is correct in asserting that notice requirements are not to be strictly
construed in workmen's compensation cases. Schnieder v. Emannuel Hospital, 75 OAS

956, 20 Or. App. 599 (1975).-

Although it appears that the Oregon Court of Appeals prefers to ignore "techni-
calities" where no prejudice to the opposing party has occurred, the Court has recognized
that there are limits on how far the Court should go in dispensing with literal compliance
regarding notice requirements, Nollen v. SAIF, 75 OAS 3982, Or. App. ,

- (1975). B— E—

In the cases of Stroh v, SAIF, 261 Or, 117 (1972), Schnieder and Nollen, supra,
the Court was faced with acfual service, timely notice, sifuations. There, the Tack or
prejudice was determinative. Here we are faced with a constructive service, untimely
notice situation. Only four days untimely if the employer's afforney received the Board's
Teffer of acknowledgement on May 25, 1976; but many weeks untimely by the time a
copy of the request was sent on September 21, 1976, ‘

The Court in Nollen, explained that the necessary function of notice statutes is to
inform the parties of the issues in sufficient time to prepare for an adjudication. Time
limitations on the period to request review also serve another, perhaps more important
function; that of providing finality to the Referee's Opinion and Order.

We are of the opinion that the opposing party should be entitled to assume, where
the statute requires the making of a request within 30 days and also the giving of notice
within. that time, that lack of notice during the period signifies the finality of the Referee's
Opinion and Order and that they may thereafter act without fear of continued litigation.

It can be argued that to permit perfection of the review beyond the prescribed time only
where no prejudice occurs, harms no one. It does however, leave the matter unconcluded
for an indefinite period. : -

From the decisions to date, we are unsure of where the Court of Appeals intends to
draw the line regarding compliance with notice requirements. The Court has relied upon
the authority of the text writer, Professor Arthur Larson in this area. Nollen supra.
Larson states "
is the necessity of striking a balance between relaxation of rules to prevent injustice and
retention of rules to ensure orderly decision making and protection of fundamental rights."
3 Larson Workmen's Compensation 78.12.

We believe that, on balance, the necessity of maintaining orderly procedures for
review and providing certainty for the parties, requires us to dismiss claimant's defective
request for review without regard to whether the employer in this case was not specifically

prejudiced and without regard to whether the doctrine of estoppel may be applied.

The Motion to Dismiss should be granted.

IT IS SO ORDERED.

.. .the theme pervading much of the adjectival law of workmen's compensation




WCB CASE NO. 75-4032  OCTOBER 6, 1976

DARREL CHASTAIN, CLAIMANT
Gordon Price,; Claimant's Atty.
Dept. of Jushce Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund requests Board review of that portion of the
Referee's order which granted claimant's counsel an attorney fee of $400, payable by the
State Accident Insurance Fund.

Claimant suffered a compensable fow back injury on July 18, 1974 which was closed
. as a non-disabling injury. Claimant missed no time from work but about a year later sought
medical care for increased symptoms.

Dr. Imel wrote to the Fund on July 16, 1975 requesting the reopening of claimant's
claim and, on July 22, 1975, the Fund responded, stating it had "fulfilled our responsl-
bility in this file". On July 31 1975 Dr. Imel again requested reopening of claimant's
claim and again the Fund dechned

On February 9, 1976 claimant was examined by the Orthopaedic Consultants who
found claimant medically stationary and without any loss of function due to his injury.

The Fund has agreed to pay the medical expenses incurred from Dr. Imel and the
Orthopaedic Consultants. .

The Referee found claimant had proven he is entitled to have the medical expenses
paid; not pursuant to ORS 656.273 but pursuant to ORS 656.245. He concluded that due
to the responses made to Dr. imel's request for claim reopening by the Fund that it had,

in effect, denied claimant's claim and the Referee owarded claimant's attorney an attorney
fee of $4OO payable by the Fund

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated June 17, 1976, is affirmed.

Claimant's counsel is awarded for his services in connection with Baard review an
attorney fee in the sum of $100 payable by the State Accident Insurance Fund.

WCB CASE NO, 75-4194 OCTOBER 6, 1976

DAVID HEATON , CLAIMANT
Robert Olson, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests Board review of the Referee's order which granted claimant 160
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degrees for 50% unscheduled back disability. Claimant contends he is entitled to 100%
unscheduled back disability.

Claimant sustained a compensable back injury on November 20, 1973 diagnosed as
a contusion, lower back strain. Dr. Eckhardt examined claimant a week after his acci- .
dent and hospitalized him.

On May 15, 1974 claimant was examined by Dr. Gantenbein who diagnosed contu=
sion lumbar spine, degenerative changes mild, conversion reaction severe.

A psychological evaluation was conducted on May 22, 1974 which indicated claimant
" has moderately severe anxiety tension reaction with some depression; the symptoms are
superimposed on a basic personality trait disturbance with emotional |mmafur|fy and
instability . Claimant's psychopathology is moderately related to claimant's accident

from aggravation of a pre-existing’ condition.

On July 15, 1974 Dr. Eckhordf felt claimant could not return to work as a carpenter,
work he has done since 1952 | -.

A Determination Order issued on June 19, 1975 granted claimant 64 degrees for 20%
unscheduled low back disability. : :

.On August 29, 1975 Dr. Eckhardt said claimant has a chronic low back sprain with
chronic mild chcuhs and mild to moderate low back instability. Cimmanf s progn0515 is
guarded

On October 21, 1975 Dr. Eckhardt reported claimant could not only not return to
his occupation as a carpenter’ but also he could not return to work as truck driver, the only
other occupation in which claimant has ever engaged. Claimant could not handle any
job which requires prolonged sitting or standing.

. The Referee found claimant had sustained his burden of proving the award granted
to him was inadequate. It is claimant's intention to get a GED and he professed interest in
learning to be a building inspector.

The Referee concluded, based on claimant's inability to return to his regular work,
his lack of education and cdopfcblllfy, ‘that he has lost 50% of his wage ec:rmng capacity

and the Referee granted claimant an award of 160 degrees.

The Boorcl on de novo review, concludes claimant is not 100% d|scb|ed as there are
occupations he can perform. It adopts the Referee's order.

ORDER

The order of the Referee, dated February 27, 1976 is affirmed.



WCB ‘CASE NO. 75-3328 OCTOBER 6, 1976

SAMUEL GARDNER, CLAIMANT
Dennis Hachler, Claimant's Atty.
Roger Luedtke, Defense Atty.
Order On Review

Reviewed by Board Members Wilson, Moore and Phillips.

The employer seeks Board review of the Referee's order which directed the employer
to accept claimant's claim for aggravation and to pay compensation, as provided by law,
until the claim is closed pursuant to ORS 656.268. '

Claimant suffered a compensable injury to his low back on April 3, 1973. His
claim was closed by a Determination Order mailed November 9, 1973 which awarded
claimant 48 degrees for 15% unscheduled low back disability.

Claimant had suffered a back injury in 1971 and had been involved in two auto-
mobile accidents, one in 1971 and another in 1973, both of which resulted in injury to
his low back and required hospitalization.

After the April 3, 1973 injury claimant was seen by Dr. Edmunson who diagnosed a
lumbar strain. In response to a request from the employer, Dr. Vogt reported that claimant
showed bilateral lumbar muscle spasms with a slight tilting to the right and tenderness in
the lumbar spine and the right underlying lumbosacral region. He felt claimant had an
unstable low back based upon the evidence of the recurrent back injuries referred to above
and that because of this claimant was not physically qualified to continue in more strenuous
types of work. Arrangements were made for claimant to consult with a counselor at the
Vocational Rehabilitation Division.

On July 23, 1973 Dr. Robinson examined claimant; his diagnosis was consistent with
those made by Dr. Edmunson and Dr. Vogt. Dr. Robinson also stated that sometime in the
future further aggravation of claimant's back from which he would fail to recover might
necessitate a lumbosacral fusion. Based upon these medical opinions the Determination
Order of November 9, 1973 was issued.

Claimant followed the advice of the doctors and the counselor-at the Vocational
Rehabilitation Division and engaged in lighter work. He worked for a period of time for
the Columbia Gorge Rehabilitation Center and was also employed in reEab‘ilimfion work
in Hood River. o

On November 6, 1974 claimant had finished work and had returned to his home; he
was in a hurry and he had to pdy some bills and he jumped from his porch, which is approxi-
mately 15 inches from the ground. He felt an immediate sharp pain which forced him to
his knees. His back got progressiyely worse and he sought medical treatment from Dr.
Edmunson who stated; unequivocally, that claimant had aggravated the 1973 injury when he
jumped off the porch. o

The Referee, based upon Dr. Edmunson's opinion and also Dr. Robinson's statement
that a future aggravation was likely, found that the preponderance of the evidence favored
the contention of claimant that he had suffered an aggravation of his 1973 job related
accident when he jumped from the porch of his home on February 6, 1974.



The Referee further found that the record was sufficiently com[oalex and that it
would not be proper to impose penalties payable by the employer; however, he did award
an attorney fee to claimant's attorney payable by the employer.

The majority of the Board, on de novo review, affirms the order of the Referee.

Although claimant has had problems with his low back since 1971 there is no
evidence that he had suffered an independent intervening injury between April 3, 1973,
when he sustained a compensable injury to his low back, and February 6, 1974, when
he jumped a relatively small distance from his porch to the ground but, nevertheless,
reinjured his back. The reinjury of claimant's back under such circumstances would
indicate that this was an aggravation of a prior injury rather than a new injury. The
severity of the pain suffered by claimant is out of proportion to the incident which brought
iton.

ORDER
The order of the Referee, dated April 27, 1976, is affirmed.

Claimant's counsel is awarded, as a reasonable attorney fee for his services in
connection with Board review, the sum of $400, payable by the employer.

DISSENT
Chairman M. Keith Wilson dissents as follows:

- The majority of the Board affirms the order of the Referee and bases its decision on
a finding that the preponderance of the evidence supports the claimant's contention that
he has suffered an aggravation of the 1973 job related accident when ne jumped from the
porch of his home on February 6, 1974. The majority of the Board places weight on the
proposition that there is no evidence that the claimant had suffered any independent injury
between April 3, 1973, the date of the compensable low back injury and February 6, 1974,
being the date of the claimed aggravation.

In my. view this conclusion is untenable and | would reverse the finding of aggrava=
tion by the Referee.

The evidence establishes that claimant's back was seriously injured in 1971 and again
in 1972 in other employmenf and automobile accidents. The compensable injury of April,
1973 was relatively minor, requiring only conservative treatment. The condition improved
after the 1973 incident. | am confident that had the February, 1974 incident occurred in
industrial surroundings, it would have been of sufficient severity to be considered a new
injury. Drs. Harder, Zimmerman and Edmunson were unable and unwilling to ascribe the
1974 symptoms to the 1973 compensable injury. There is no question but that claimant had
an unstable back, dating at least from 1970 and it is impossible for me to logically attribute

claimant's back problems to the innocuous injury of 1973 and to disregard the far more
severe injuries of 1971, 1972 and 1974.

For the reasons that the preponderance of Imedical evidence does not support claim=
ant's contention of aggravation of the 1973 i injury; because the pre~1973 injuries and the
1974 injury were more severe than the 1973 i injury; because the 1974 incident constituted
a new injury in my view and because any worsening of the claimant's condition after the
. 1974 incident must be attributed to an unstable back condition existing long before the
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rather minor trauma of 1973, | ‘respec’rfu”y disagree with the Referee and the majority
of the Board. " o

/s/ M. Keith Wilson, Chairman

SAIF CLAIM NO, HC 224743 OCTOBER 6, 1976

NORMAN L. HUX, CLAIMANT
Marvin Hollingsworth, Claimant's Atty.
Order Remanding for Hearing

On December 28, 1969 claimant suffered a compensable injury to his back. The
claim was initially closed by a Determination Order mailed January 29, 1970 which
awarded claimant compensation for temporary total disability only. Claimant's aggrava-
tion rights expired on January 28, 1975.

On September 7, 1976 the Board received a request from claimant, through his
attorney, to exercise its own motion jurisdiction, pursuant to ORS 656.278, and reopen
his claim for payment of medical expenses and compensation as provided by law. -

The request was not supported by any current medical information and claimant's
attorney was advised that such information had to be submitted before the Board could
consider the request to reopen the claim. On September 22, 1976 the Board was furnished
a copy of Dr. Cohen's letter, dated April 9, 1976, stating he had examined claimant on
Apri?S, 1976 and, as a result of his examination, felt that claimant's present condition
was related to the back injury which he suffered on December 28, 1969, '

The Fund was allowed 20 days after it received this medical information and
claimant's request within which to file its response. On September 29, 1976 the Fund:
‘responded by denying any further responsibility for claimant's 1969 injury.

The Board concludes that the evidence presently before it is not sufficient for it to
determine whether claimant's present condition is attributable to his industrial injury of
December 28, 1969 and has worsened. ; ‘ :

Therefore, the matter is remanded to the Hearings Division with instructions to hold
a hearing and take evidence on the issue of whether claimant's condition at the present has
worsened and that the worsened condition is attributable to the industrial injury of December
28, 1969. Upon conclusion of the hearing the Referee shall cause to be prepared a tran-
script of the proceedings which he shall submit to the Board together with his recommendations.

WCB CASE NO, 76-2717 OCTOBER 6, 1976

MAURICE KOONCE, CLAIMANT
Donald Richardson, Claimant's Atty.
Dept. of Justice, Defense Atty.
Order

On September 27, 1976 the State Accident Insurance Fund filed a Motion dnd Condi=
~ tional Request for Review in the above entitied matter, requesting the Board to set aside

the Order of the Referee, George Rode, entered on September 16, 1976, or in the alternative,
to review said order. -
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CLAIMNO. AB 52 OCTOBER 6, 1976

JOHN J, MICEK, CLAIMANT

Dell Alexander, Claimant's Atty.

Dept. of Justice, Defense Atty.

Own Motion Proceeding Referred for Hearing

Claimant suffered a compensable injury on June 18, 1963; the claim was closed
with an award of permanent total disability on October 23, 1968.

On August 3, 1976 the Board received a request from the Stote Accident Insurance
Fund to exercise its own motion jurisdiction, pursuant to ORS 656.278, and cancel the
claimant's award of permanent total disability. The Fund's request was based upon the
findings ‘and opinions submitted by Dr. Becker in a report, dated June 25, 1976.

, On August 6, 1976 the Board wrote to claimant, stating that the Fund had
requested his award be cancelled, forwarding a copy of the request and the medical ,
report and advising claimant that he had 20 days within which to state his position with
respect to the request.

On August 25, 1976 the claimant responded, stating that he was presently perma-
nently incapacitated from regular performing any work at a gainful and suitable employ-
ment and that the Fund's request should be denied. On September 9, 1976 claimant
furnished the Board a medical report from Dr. Regier who has been treating claimant
for the past couple of years for his back condition. :

' On September 28, 1976 the Board received a reply from the Fund, accompanied
by the aoffidavit of Mr. Elton Fishback.

It appears that the Board does not have sufficient evidence before it at this time
to allow it to make a complete determination with respect to claimant's present condition.
Therefore, the matter is referred to the Hearings Division with instructions to hold a
hearing and take evidence on the state of claimant's present condition and its relation-
ship, if any, to his industrial injury of 1963.

Upon conclusion of the hearing the Referee shall cause an abstract of the proceed-
ings to be prepared and submitted to the Board together with his recommendation.

SAIF CLAIM NO, C 26000 OCTOBER 6, 1976

/GLEN W, PAYNTER, CLAIMANT
Keith Skeiton, Claimant's Atty.

Dept. of Justice, Defense Atty.
Own Motion Order

On September 24, 1976 the Board received a request from claimant's attorney that
~ the Board exercise its own motion jurisdiction, pursuant to ORS 656,278, and reopen
claimant's claim for an industrial injury suffered on July 5, 1966. At the time of the
injury, claimant was working for Lundy Brothers Lumber Company, whose workmen's
compensation coverage was furnished by the State Accident [nsurance Fund.

In supbor’r of his request, claimant submitted reports from Dr. Paluska, dcted :
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September 1 and July 15, 1976. At the present time Dr. Paluska is treating claimant
and has stated that it is within a medical probcblhfy thot claimant's present back problem
is due to the job injury which he sustained in 1966.

The State Accident Insurance Fund was furnished a copy of the request and Dr.
Paluska's reports. It has made no response. On September 2, 1976 claimant's
attorney had requested the Fund to voluntarily reopen claimant's claim; the Fund
advised claimant's attorney that its letter of June 10, 1976 constituted a denial of
claimant’s request.

The Board, after considering the medical reports supplied by Dr. Paluska, which
have not been rebutted by the Fund, concludes that inasmuch as claimant's aggravation
rights have expired it should exercise its own motion jurisdiction and direct the Fund to
accept claimant's claim as of July 15, 1976, the date Dr. Paluska recommended to the
Fund that claimant's claim be reopened. It further concludes that claimant should be
paid compensation, as provided by law, from that date until his claim is closed pursuant

to ORS 656.278.

i+ is so ordered.

WCB CASE NO. 75-3039 OCTOBER 7, 1976

MARSHALL A. NELSON, CLAIMANT
Gary Marlette, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson, Moore and PH‘iHips.

The State Accident Insurance Fund requests Board review of the Referee's order
which found claimant to be permanently and totally disabled as of January 29, 1976, the
date of his order. Claimant suffered a compensable injury on July 2, 1973 while lifting
a heavy fuel hose overhead. The diagnosis was acute sciatic neuritis, secondary to
lumbosacral strain. In September, 1973 claimant had a lumbar laminectomy. His claim
was closed by Determination Order of April 17, 1974 whereby claimant received 48 degrees
for 15% unscheduled low back disability and 15 degrees for 10% loss of the left leg and
compensation for time loss from July 10, 1973 through March 22, 1974.

Claimant is functionally illiterate; he is 46 years old, Since his injury he has
attempted, without success, to return to work for a friend in the construction business;
and he also sought employment and registered with the employment office.

Because of continuing symptomatology, claimant was referred to Dr. German for an
orthopedic evaluation in connection with his back and leg pain and to Dr, Griffith, a
urologist, for a genito-urinary situation involving decrease in force of urinary stream and
impotence. |t was determined that this problem was causally related to the industrial
injury and claimant submitted to a urethral dilitation for urethral stricture which improved
both problems.

In January, 1975 a myelogram was performed which indicated no significant lesion

and, after examinations by orthopedic physicians and neurologists, no surgical or medical
cause for claimant's symptoms could be found. Claimant still complained of difficulty with

~14-






The majority of the Board, on de novo review, would affirm the Referee's order,
prifarily upon the report of Dr. German, dated July 7, 1975, wherein he states his
impression is that claimant has severe physical disability with regard to his back and
leg and he felt this would be a permanent condition, helped only to a mild degree with
exercise program and an occupation which would necessitate very little lifting. The
evidence indicates that the occupations suggested by Dr. German are not available
to claimant, '

Claimant has clearly shown his motivation to return to work, therefore, although
the injury was not entirely incapacitating the fact that claimant, because of his lack
of education, his age and limited skills and training, cannot be regularly employed in
any well known branch of the labor market places him in the "odd-lot" category. The
Fund did not offer any evidence to show there was available to claimant regular,
suitable and gainful employment. ' : o

The Referee correctly assessed claimant's disability and the majority of the Board
affirms the order. : ‘ '

ORDER
The order of the Referee, dated January 29, 1976 is affirmed.

Claimant's counsel is awarded as a reasonable attorney fee for his services in
connection with this Board review, the sum of $400 payable by the State Accident
Insurance Fund. '

Board Member George A. Moore dissents as follows:

This reviewer is unable to find permanent total disability in the evidence and
testimony of this claim.

The latest medical report before the Board's second determination, that of Dr.
Mason of the Disability Prevention Division, indicates (1) chronic lumbosacral strain,
mild residual; (2) clinically, no nerve root compression or herniated intervertebral disc
lesion; (3) definite emotional overlay; (4) minimal disc degeneration at L4-5 and '
moderately severe disc degeneration at L5-51; (5) no medical treatment appeared neces-

sary .

Claimant is under 50 years of age and while his academic skills are deficient he
has above average mechanical comprehensions and good manual dexterity.

Claimant has proved disinterested in psychological treatment and counseling.
Claimant testified to his physical limitations which do not preclude his work return except
to heavy work and his motivation is limited by his refusal to consider moving from the
Baker environs where opportunities for modified work are scarce.

It is granted by the Fund that the disability assessment in the Determination Order
of the Board's Evaluation Division is insufficient although the rating was made after a
personal interview, therefore, this reviewer would modify the Referee's award of permanent
total disability to 65% unscheduled low back disability and 10% loss of the left leg.

/s/ George A. Moore, Board Member
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Claimant applied for unemployment. He has looked for work at a garage and a machine
shop but has not filled out any applications.

The Referee found the record replete with observations of claimant’s total lack of
motivation made by the psychologist, the service coordinator and numerous doctors.

The Referee concluded that claimant's total lack of motivation and his stated desire
to retire disqualified him from being classified as an "odd~lot" permanent total. However,
claimant's physical condition together with his psychological problems have resulted in
loss of wage earning capacity greater than that for which claimant has been compensated.
He granted claimant an increase of 32 degrees for his 1972 injury and an increase of 32
degrees for his 1974 injury.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated March 5, 1976, is affirmed.

WCB CASE NO., 75-4628 OCTORBER 8, 1976

PATRICIA DIMMICK, CLAIMANT
Stephen Brown, Claimant's Atty.
Daryll Klein, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Moore.

The employer requests Board review of the Referee's order which remanded claimant’s
claim to it for payment of compensation, as provided by law, and further ordered claimant
be evaluated by a psychiatrist and provided psychiatric treatment if it is deemed necessary.

Claimant suffered a left hand injury on June 28, 1974 which was diagnosed by Dr.
Rasmussen as tendonitis. Claimant's arm was casted and improvement was slow. On Decem-
ber 20, 1974 Dr. Baker, an orthopedist, examined claimant and found her major complaints
were tension in her neck and headaches. It was his impression that claimant was greatl
magnifying her complaints and if his conservative treatments did not ease her symptoms Ke
recommended psychiatric consultation.

On February 7, 1975 Dr. Jones, a neurologist, examined claimant and diagnosed
cervical strain and post-traumatic headaches.

On July 28, 1975 Dr. Pasquesi, an orthopedist, examined claimant and diagnosed a
neck-shoulder-arm syndromé with chronic tendonitis or bursitis of the left shoulder and
chronic radio-humeral bursitis of the left upper arm. He found some functional overlay and
rated her cervical area at 10% of the whole man, her left upper extremity at 10% and the
loss of muscle power in the left upper extremity at an additional 5%. Dr. Pasquesi felt her
low back complaints were not related to her injury; he found claimant was medically sta~-
tionary but not necessarily vocationally stable. He felt claimant could not return to her
regular occupation of checker. v

On October 15, 1975 a Determination Order granted ‘claimant 15 degrees for 10%
loss of her left hand.

A report of January 23, 1976 from Dr. Rasmussen indicates claimant's limitations
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are to her hand; wrist, arm and neck. Claimant's héadoches, he felt, are caused by
functional overlay due to anxiety of her left arm injury and he stated "she would not
‘have these had she not had the accident.” On February 4, 1976 Dr. Rasmussen found
claimant medically stationary and recommended psychlatrlc counseling for her func-
tional overlay.

. .

The Referee found that the weight of the medical evidence establishes claimant’s
functional overlay is related to her industrial injury and claimant should have psychia-
tric counseling.

The Referee concluded that claimant's claim should not have been closed without
" a psychiatric evaluation as recommended by Dr. Rasmussen and he remanded claimant's
claim to the employer to provide such psychiatric evaluation and for payment of compen-~
sation as provided by law, commencing on the date of his order and until her claim is
closed pursuant to ORS 656.268, and to provide psychiatric counsehng to claimant if
deemed necessary .

The Board, on de novo review, adopts the Referee's order.
ORDER

‘The ofder of the Referee, dated March 18, 1976, is affirmed.

. WCB CASE NO. 75-5123 OCTOBER 8, 1976

WILBUR POST, CLAIMANT
Larry Bruun, Claimant's Atty .
Keith Skelton, Defense Atty.
Request for Review by Employer

Reviewed by Boord Members Wilson and Phllllps L
The employer seeks review of fhe Referee’s order which awarded claimant 57. 60
degrees for loss of binaural hearing.

Claimant filed an occupational disease claim on April 16, 1974 for bilateral ear
infection which developed as a result of his exposure to wood dust and the use of ear
plugs. The employer contended that claimant's bilateral ear infection did not arise out
of and in the course of his employment and it denied responsibility therefor.

The claimant requested a hearing and, as a result of the hearing held on August
2, 1974, Referee Danner treated claimant's occupational disease claim as a claim for
both ear infection and hearing loss. He found claimant's claim was timely filed and
ordered the employer to accept claimant's claim for both the bilateral ear infection and
the hearing loss. The Referee's order was affirmed by the Board which agreed that claim-
ant had developed bilateral ear infection from wood dust and the use of ear plugs and
that his hearing loss resulted from industrial noise exposure.

On October 28, 1975 a Determination Order was mailed which awarded claimant
compensation for temporary total disability from April 16, 1974 to Aprll 22, 1974 but
awarded no compensation for permanent disability. The claimant again requesfed a hear-
mg and at this hearing the employer contended that the Referee had no jurisdiction to
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determine the extent of claimant's permanent disability as it related to his loss of
hearing inasmuch as no notice of claim had ever been filed alleging a loss of hearing
due to industrial noise exposure, therefore, no claim was properly before the Referee;
however, should the Referee find that he did have jurisdiction, the employer contended
that there was no permanent partial disability.

The Referee found, based upon the testimony of claimant and his wife, that
claimant had complained of chronic or recurrent bilateral ear infection accompanied
by earaches and ear drainage for a substantial period of time. The medical evidence,
basically the same as presented to Referee Danner, substantiates claimant's testimony
that he does experience chronic and recurrent otitis, which is inflammation of the ear
marked by pain, fever, abnomalities of hearing, deafness, tenitis and vertigo. The
medical evidence also establishes that claimant has a bilateral high frequency neuro-
sensory hearing loss.

The Referee concluded that he had jurisdiction to pass upon the extent of dis~
ability with respect to both the ear infection and the hearing loss. He found that
claimant had failed to prove by a preponderance of the evidence that his chronic
recurrent otitis condition caused or contributed to his high frequency neuro-sensory
hearing loss or that his bilateral ear infection resulted in any permanent impairment.
There was no medical opinion which established, by reasonable medical probability,
that claimant's otitis condition, in fact, caused such hearing loss. ‘

The Referee found that claimant had proved by o preponderance of the evidence
that he was entitled to an award of compensation for his hearing loss sustained as a
result of exposure to industrial noise. The Referee applied the statutory formula set
forth in. ORS 656:214 (f) (g) and, taking into consideration claimant's loss of word
discrimination, concluded that claimant was entitled to an award of 30% of the
binaural hearing which would be equal to 57.60 degrees.

The Board, on de novo review, affirms the award of the Referee. The employer in
its brief accuses the Board of not adhering to its own rules; more specifically, OAR
5-1975, 65-010-6, which provides that the Evaluation Division, in making a determin-
ation, should remove the worker to a noise~free environment for-at least two months
prior to the testing. That the medical reports in the present case indicated that in one
instance claimant had only been out of the noise environment for three hours, in
another for only 8 hours and still another for 16 hours. The employer contends this is
contrary to the Board rules, therefore, there is no real evidence of any permanent
hearing loss because claimant's condition could not be considered stationary at the time
of testing. '

The Board feels that if, in fact, its own rules were not complied with it was because
the employer requested a determination with the knowledge that, at the time of its
request, claimant had not been removed to a noise-free environment for at least two
months. The employer is trying to take advantage of its own mistakes. The employer
was satisfied with the validity of the audiometer tests submitted to Evaluation and any
procedural defects which may have been made by Evaluation were impliedly waived
when the employer made its request for a Determination Order. A Determination Order
can be initiated by the employer only when the worker's condition becomes medically
stationary, therefore, the employer by its request implied that claimant's condition was
medically stationary. ' '

The Board notes, furthermore, that the employer never raised the issue of failure
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to remove claimant to a noise-free environment either prior to its request for a Deter=

mination Order by Evaluation or before the Referee at the hearing held on February
26, 1976. .

ORDER
The order of the Referee, dated April 19, 1976, is affirmed.

Claimant's counsel is awarded as a reasonable attorney fee for his services in
connection with Board review, the sum of $400 payable by the employer.

WCB CASE NO |, 76-248 OCTOBER 8, 1976

PHILIP DIGIORGIO, CLAIMANT
John Klore, Claimant's Atty,
Daryll Klein, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant requests Board review of the Referee's order which affirmed the denial
of claimant's claim for a tumor condition.

On March 28, 1975 a pallet jack ran over claimant's left foot. He received an
additional injury on July 16, 1975 when he jumped from the tailgate of his truck and
struck a pebble bruising the ball of his left foot. On July 11, 1975 because of the pain
in his foot claimant saw Dr. Voy who referred him to Dr. Struckman, Claimant thought
Dr. Struckman was unsatisfactory so didn't keep his second appointment. Thereafter,
Dr. Voy referred claimant to Dr. Zimmerman who recommended a metatarsal bar which
claimant said puts his foot to sleep so he discarded it.

In July, 1975 Dr. Voy found the tumor in claimant's leg and referred claimant to
Dr. McAllister who, in December, 1975, removed a malignant liposarcoma from the
calf of claimant's left leg.

On December 8, 1975 Dr. Voy stated that many cases of sarcomas are caused by -
trauma. On December 8, 1975 Dr. Struckman stated his opinion that "a malignant
liposarcoma of his (claimant's) leg is not causally related in any way to. his previous
-on-the-job injury." On December 12, 1975 Dr. Fletcher stated the liposarcoma was
not causally related to the trauma to the foot.

The Referee found that the preponderance of the medical evidence established
that there was no causal relationship of the tumor to the industrial injury of his foot.
He concluded that the employer's denial was proper.

The Bocvrd, on de novo review, adopts the Referee's order.

| ORDER
The order of the Referee, dated May 5, 1976, is affirmed.
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WCB CASE NO, 75-3185 OCTOBER 12, 1976

GEORGIA A, KELLY, CLAIMANT
Harold Adams, Claimant's Atty .

~ Dept.. of Justice, Defense Atty .

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks review by the Board of the Referee's order which affirmed the
Determination Order, mailed July 7, 1975, whereby claimant was granted compensation
for temporary total disability and an award of 96 degrees for 30% unscheduled low back
disability and 15 degrees for 10% loss of the right leg. Claimant contends she was not
medically stationary on May 28, 1975 or, in the alternative, if she was medically
stationary that the award granted by the Determination Order was inadequate to compen=
sate her for her permanent disability .

Claimant suffered a compensable injury to her low back on November 1, 1973 when
she slipped and fell while working as a "whistle punk". As a result of this fall, which
occurred while claimant was working in steep terrain, claimant developed pain in the
low back radiating into her right leg. The injury was diagnosed as a low back strain and
claimant was hospitalized for conservative treatment. Claimant made some recovery and
then her condition deteriorated and she was again hospitalized in February 1974 with
the same complaint.

In June 1974 Dr. Teal, an orthopedic surgeon, performed a disc excision on the
right at L5-L1 (claimant had an extra lumbar vertebra) level with right posterolateral
and left posterior spinal fusion, same level. Claimant's progress was .good and the fusion
appeared fo be solid. In Februory 1975 Dr. Teal placed claimant on a Williams flexion
exercise program but claimant, after attempting to do some of the exercises, had acute
discomfort and Dr. Teal took her off the program and the symptoms subsided.

Dr. Winkler, claimant's original treating physician, in a report dated February
11, 1976 indicated that claimant was still complaining of back pain aggravated by any
type of excessive activity and that she continued to be unable to do any lifting,
straining, pulling, etc. nor was she able to stand for any prolonged periods of time.
He recommended that her work be limited and that she should not be exposed to extreme
temperature. He stated that claimant could not return to her usual occupation, that
she was too old to retrain and did not have an education which would qualify her for any
other type of work. He suggested that she be given full disability and retired, although
claimant at the time was only 55 years of age.

Dr. Teal had indicated as early as November 1974 that claimant walked with a
reasonable degree of security, stood erect with no showing of gross discomfort and he felt
the prognosis was reasonably good for providing claimant with a functional, reasonably
painless lower back. He indicated later that claimant's permanent impairment was
moderate and that further heavy lifting, bending or stooping could not be done by claim-
‘ant in her present physical condition. Such restrictions would eliminate claimant from
returning to her former occupations.

In 1965 claimant had suffered a severe industrial injury and her claim was ori-
ginally closed on June 3, 1966 with an award equal to 25% loss function of arm for her
unscheduled disability. As a result of claimant's request for a re- heormg and negotiations
carried on after such request, claimant received an additional 15% giving a total award ‘
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equal to 40%. In July 1967 claimant applied for increased compensation on account
of aggravation which was denied. After a hearing, an order issued on January 15,
1968, awarded claimant an additional 17%. Therefore, at the time of the 1973 injury
claimant had already received awards totaling 57% loss of an arm for her unscheduled
disability .

The Referee concluded that claimant's condition was correctly determined to be
medically stationary on May 28, 1975. Dr. Teal, who was then treating claimant,
indicated that her back condition was medically stationary. - He recommended no further
curative treatment for her low back condition.

With respect to claimant's extent of permanent disability, the Referee found
that although the evidence might appear to indicate that claimant is completely
incapacitated from regularly performing any gainful and suitable occupation, she was
not in such state of disability as a result of her November 1973 low back injury. The
Referee distrusted some of claimant's statements regarding her inability to perform any
activity, useful work, and also her complaints of such severe disability from the 1973
back injury. He also doubted claimant's motivation to return to work.

The Referee concluded, based primarily upon the opinions expressed by claimant's
principal physician, Dr. Teal, an orthopedic specialist, that although claimant would
have some restrictions on strenuous activity such as heavy lifting, bending or stooping,
nevertheless, her condition was such that she should in time have a reasonably painless
and continuing functioning back. Claimant was not permanently and totally disabled
in that she was unable to work or do any kind of gainful activity, although she cannot
return to her former occupations which include working as a waitress, processing turkeys,
working as a whistle punk or helping her husband in his logging werk. No aptitude
test was conducted to determine what type of work claimant could do; the reason for not
doing it apparently was based on claimant's own complaints that she did not have suffi-
cient strength to take the test. '

The Referee correctly interpreted the law which requires that claimant's condition
be considered immediately before the injury and immediately after recovery from the
effects of that.injury to determine what disability would have resulted from the injury in
question and he concluded that claimant could not be considered to have been disability-
free prior to her low back injury despite her statements that she was very spry and able to
engage in all those activities which she was doing before the 1973 injury. Claimant had
obtained substantial awards for her 1966 injury which would imply that claimant at that
time had suffered a severe injury. The Referee found it difficult to believe that claimant
could have made such a miraculous recovery from a condition which had been found to
have worsened between July 1966 and January 1968 and for which she was granted an
additional award of 17% by November 1, 1973 when she injured her low back.

The Referee concluded that the claimant's loss of wage earning capacity resulting
from her 1973 low back injury ‘had been adequately compensated by the Determination :
Order mailed July 7, 1975 which granted her an award of 96 degrees for 30% unscheduled
disability. He further concluded that the physical impairment of her right leg was no
greater than the 10% awarded her by the same Determination Order. He affirmed the
Determination Order of July 7, 1975, '

The .Bocrd, on de nova review, affirms and adopts the order of the Referee.

{
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With respect to claimant's contention that he now is in need of further medical
treatment based upon medical advice received after the hearing, the claimant could
have, based upon Dr. Sullivan's report of June 25, 1975, brought forth the issue at
the hearing. He chose not to do so and he cannot now expect the Board to consider
the issue on review. Claimant can, if he can prove the need for further medical
treatment, apply for it, pursuant to ORS 656,245, or, if he can show a worsening of
his condition, file a claim for aggravation pursuant to ORS 656.273.

ORDER

The order of the Referee, dated June 2, 1976, is affirmed.

WCB CASE NO, 74-2780 OCTOBER 12, 1976

MILDRED CULWELL, CLAIMANT
Millard Becker, Claimant's Atty.
Marshall Cheney, Defense Atty.
Request for Review by the Employer

Reviewed by Board Members Wilson, Moore and Phillips.

The employer seeks review by the Board of the Referee's order which granted claim-
ant an award of permanent total disability effective November 1, 1975, '

Claimant suffered a compensable injury to her back on June 26, 1968; approximately
seven months later a laminectomy was performed by Dr. Geist, an orthopedic surgeon.
Claimant's recovery was prolonged and in addition to Dr. Geist she was seen by Dr. Davis,
a neurosurgeon, Dr. Cherry, an orthopedic surgeon, the Back Evaluation Clinic and
also examined by Dr. Hickman, a clinical psychologist. Her claim was closed by a
Determination Order, dated August 19, 1970, whereby claimant was awarded 48 degrees
for 15% unscheduled low back disability. Claimant appealed and eventually a circuit’
court Judgment Order was.entered in May, 1972 whereby claimant's award was increased
to 120 degrees.

During the progress of the litigation claimant continued to complain of back pain;
conservative treatment was first tried and claimant was hospitalized for 25 days. Later,
Dr. Robinson recommended a. fusion, the claim was reopened and claimant entered the
hospital on April 26, 1972 and the fusion was performed. For a short period of time after
the surgery claimant experienced some relief of pain and her claim was again closed by - -
a Determination Order, dated August 2, 1973, which granted claimant no additional
permanent partial disability. The closure was based upon the report from the Back Evalu-
ation Clinic, dated June 12, 1973; Dr. Robinson expressed his concurring opinion.

At the time of the hearing claimant was 48 years old, she has a 10th grade education
and started working at a soda fountain at the age of 15. She followed this type of work
for approximately ten years. Claimant worked for a tax accountant for sufficient time to
gain enough expertise to enable her to become self-employed in the tax accounting field
for approximately three years. . She worked as a medicc:f> secretary for a period of 14
years, working in Oklahoma City as a pathologist's secretary typing medical and autopsy
reports. Claimant also has worked for private doctors. At the time she suffered her -
“injury, claimant was working full time for a Portland doctor and part-time for, Kaiser
Hospital where she suffered her injury by falling on a stairway. Claimant does not take
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dictation and although she has self-educated herself in tax work and has acquired
substantial knowledge of medical termmo|ogy and language she hos not acquired a GED
certificate.

The Referee found claimant to be a tense, moderately heavy person who appeared
to be in immediate pain, shifting from time to time in the witness chair as she testified.
He found her to be credible as a witness. Claimant has been hosprfchzed eight times,
two times for back surgery. She tebtified that she is in continual pain in the fow back
on both sides into both hips with burning pain down both legs. She cannot tolerate
prolonged sitting or standing; she walks with a limp. At the present time claimant and
her husband live on a small houseboat which is furnished to them by virtue of the
husband acting as a caretaker,

The Referee found that the extent of claimant's physical activity at the present
time was walking out on the dock to show a particular moorage slip to a boater. She
cannot tolerate driving any great distance and she does very little housework. Claim-
ant testified that she moved out of a ten room home because she could not do the work.

The Referee found that claimant had received prolonged and extensive medical
treatment from many specialists in the medical field. Dr. Cherry indicated in his
report of February 3, 1972 that claimant's disability was severe; at the hearing he
expressed the opinion that she was permanently and totally disabled. Dr. Dow, a
neurologist, was of the same opinion, his diagnosis was of adhesive arachnoiditis.
With respect to motivation or the lack of it, the Referee found because -of claimant's
overall condition that motivation was not a major issue to be determined.

The Referee concluded, based upon all of the medical reports, and particularly
on the recent reports of Dr. Cherry and Dr. Dow, that the evidence preponderated in
favor of claimant's contention that she was perrncmenfly and totally disabled. He found

her to be so as of November 1, 1975, the day following a heormg

The majority of the Bocrd on de novo review, would cffurm the order of fhe
Referee.

, ORDER
The order of the Referee, dated April 23, 1976, is affirmed.
Board Member George A. Moore dissenfs as follows:

The great weight of medical opinion fails to establish |ushF|c0r|on for an award
of permanent total disability. In June, 1973 the Back Evaluation Clinic stated that
claimant's condition was stationary, that her degree of disability was mild and recom-
mended that she return to her former occupation (Exhibit 54). Dr. Robinson concurred
with the report of the Back Evaluation Clinic (Exhibit 56). '

In August, 1973 claimant's vocational rehabilitation counselor stated that claimant
was suffering from a post laminectomy syndrome, but

"This, however, does not appear to preclude Mrs. Culwell from

retuming to her occupation as a medical secretary, as this is as
sedentary an occupation as might be available" (Exhibit 57).
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On April 21, 1975 claimant responded to a newspaper advertisement by Combined
Insurance Company, seeking agents. Claimant met with a representative of the company
on April 22, 1975 and discussed employment opportunities and benefits of the job. That
same evening another meeting was arranged with claimant's wife being present. At this
meeting salaries were discussed and the claimant was told of the necessity of taking a
two week fraining program in Seattle.

At a third meeting the representative told claimant if he could be in Seattle on
Sunday the job was his. '

At this time claimant terminated his prior employment and proceeded to Seattle,
the flight being paid for by the company. Claimant was required by the company to stay
in a designated dormitory and attended classes 8 hours a day. The first week claimant's
meals were paid for by the company, the second week he was given $6 or $7 to pay for
his own meals.

Cn April 28, 1975 claimant had attended his first 8 hours of classes and he had
studied until 2 a.m. Cloimant retired and subsequently walked in his sleep through a
second story window, falling to the pavement below. The parties stipulated that injuries
did occur. '

Subsequently, after completing the course, claimant returned to Coos Bay and after -
several attempts, passed the salesman examination for the State of Oregon. He ultimately
received- commissions from the company before he terminated his employment.

Claimant received no salary while going through the training course in Seattle
other than his expenses being paid by the insurance company.

Prior to attending the training course claimant signed a training ogreement which
specifically stated it was a training agreement and not an employment agreement.

The first issue is whether claimant was an employee of Combined. The Referee
found no Oregon cases specifically in point but relies on Larsorn, The Law of Workmen's
Compensation , Sec. 47.43(a) which states, in essence, fthaf the efement of payment
may nof be in money but can be anything of value, and board and room, training etc.
can be considered as equivalent to wages. '

The Referee felt that the training program was to the company's benefit and the
training course was a condition precedent to employment. He concluded that the train-
ing agreement was so worded as to relieve the employer of paying a salary or commission
during the training period, but it did not remove it from liability as an employer and
claimant was "hired" when he boarded the plane for Seattle.

The second issue is did claimant's accident arise out of and in the course of
claimant's employment ? The Referee found this a difficult issue. Larson states
"...injuries arising out of the necessity of sleeping in hotels or eafing In restaurants
away from home are usually held compensable.” '

The evidence indicates claimant had no choice while in Seattle but to stay at a
designated building, in a designated room and had to eat on the same premises, this
being the equivalent to the employer's own premises. The Referee concluded that claim-
ant's accident arose out of and in the course of his employment, and he remanded the
claim to the employer.
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The Boord, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated April 5, 1976, is atfirmed.

Claimant's counsel is granted as a reasonable attorney fee for his services in
connection with Board review, the sum of $100, payable by the employer.

WCB CASE NO, 75-4903 OCTOBER 12, 1976

ALLEN-HASH, CLAIMANT

Gary Galton, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Referee's order which awarded claimant 80
degrees for unscheduled low back disability.

Claimant suffered a compensable injury to his low back while operating a
hydrohammer on February 27, 1975. It was diagnosed, initially, as a lumbar muscle
sprain by Dr. Stark who treated claimant..

New symptoms developed with pain‘radicﬁng from the back into the groin and
claimant was hospitalized for five days in April in pelvic traction. His discharge
diagnosis was o low back strain with possible herniated L3-4 resolved.

Later claimant was again hospitalized and a myelogram performed. Dr. Johnson
performed a lumbar laminectomy with nerve root decompression and removal of her- .
niated intervertebral disc L4-5. Claimant was discharged from the hospital on June 10,
1975. His recovery was uneventful and he returned to work on August 11, 1975,

On November 6, 1975 a Determination Order awarded claimant 64 degrees for
20% unscheduled low back disability. Claimant requested a hearing. On January 26,
1976 claimant was examined by Dr. Cherry who found residuals of low back strain
superimposed on low back residuals and post disc surgery; he felt claimant's disability
at that time was equal to 40% loss of function of the lower extremity or 60 degrees
and that possibly. claimant's condition would deteriorate in the future. . =

Claimant has a high school education but no other training or skills. He claims
that he is constantly in pain, that he cannot touch his toes and that some times his wife
has to help him put on his shoes. However, claimant has not missed a day from work
since his return and he is able to do house and yard work, although it takes him a
little longer to do it now than it did prior to his injury.

Films were taken of claimant doing certain things, however, they were of very
- little evidentary value.

The Referee found that claimant had suffered a greater loss of wage earning
capacity than that which he had been awarded by the Determination Order and he
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A Determination Order of October 11, 1973 granted claimant 96 dégrees for
30% unscheduled neck and right shoulder dnscblhfy and 48 degrees for 25% loss of the -
right arm. ,

On April 19, 1974 pursuant to a stipulation, claimant received an additional 16
degrees for her unscheduled disability and an additional 19.7 degrees for her right arm.

On January 23, 1975 Dr. Smith performed an anterior cervicd| discedor_ny and
interbody fusion at C4-5 and C5-6.

Dr. Smith's report of October 23, 1975 stated that claimant's total physmal
problems, including her leg problems which are not related to her industrial injury,
made her totally and permanently disabled with respect to gainful employment. With
respect to her neck, shoulders and upper extremity she has moderate to moderately
severe impairment.

A 2nd Determination Order of January 6, 1975 granted claimant 48 degrees for
15% unscheduled neck disability. Claimant now has a total of 50% unscheduled
dlsob|||fy and 35% loss of the right arm.

r. Cherry, on February 5, 1976, found claimant has severe permanent disability
and cannor do any job for which she has had experience or training and probably cannot -
be retrained. :

v On March 5, 1976 claimant had a psychiatric examination by Dr. Quan who
found no significant psychological disorders but found claimant's physical dysfunction
makes her a poor candidate to be hired for most occupations. :

On March 29, 1976 Dr. Gripekoven examined clcumqnf and rated her disability
as moderate to severe in nafure, he felt claimant could return to sedenfcry occupcmons

The R_eferee Found that the medical evidence mdlcofed that, taking into consi-
deration both claimant's upper body and lower body problems, she is without a doubt
permanently and totally disabled. However, the upper body problems, accotding to
the consensus of medical opinion, constitute a dlSGEIllfy of moderate to severe. He
found claimant did not lack motivation.

The Referee found that the medical evidence shows claimant has moderate to severe
permanent impairment and that certain doctors have indicated there is little likelikood
that claimant will be able to do any type of work in the future. Taking into account
claimant's age, lack of education and lack of special skills in any other work but phy-
sical labor, he concluded that claimant falls within the "odd- |ot" category and he
granted claimant an oward of permanent total disability.

The Board, on de novo review, adopts the Referee_s order.
ORDER
The order of the ReFeree dated May 6, 1976, is affirmed.

Claimant's counsel is awarded, for his services in connection wnfh Board review,
an ai'forney fee in the sum of $400, payable by the employer.
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WCB CASE NO. 76-721 OCTOBER 12, 1976

JOSEPHINE BADONI, CLAIMANT
- Gary Case, Claimant's Atty.

Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant requests Board review of the Referee's order which affirmed the State
Accudenf fnsurance Fund's denial of claimant's claim.

Claimant received a hip injury on August 3, 1975 while helping relatives move
furniture. She was given hip injections by Dr. Compbell. On August 11, 1975
claimant was admitted to the hospital; the history taken by Dr. Campbell indicated
that on August 3, 1975 claimant, after moving furniture, experienced severe pain in
her low back into her right thigh. It was discovered claimant had a spasm in the
periformis muscle. This spasm was not present when she was examined on August 3,

1975.

Dr. Campbell diagnosed nerve root irritation from a protruding intervertebral
disc. Claimant made no mention of any accident at work. In September, 1975 a
laminectomy was performed. Claimant's post-operative course at first was smooth,
but became quite difficult with hysterical reaction which required medication.

On October 14, 1975 claimant was readmitted to the hosplfcl for a body cast
due to lumbosacral ‘omf mstoblllty

Claimant had off-the~job coverage by Standard Insurance Company which started
paying claimant benefits. On the claim form claimant claimed a ruptured disc had
occurred on August 10, 1975, Claimant testified at the hearing that it happened on
- August 3, 1975 when she was at home moving furniture but that this injury was aggra-
vated at work by lifting ice cream trays.

r. Campbell complel’ed the bottom portion of claimant's claim form indicating
the i m|ury was neither caused by nor aggravated by claimant's employmenlL

Claimant stated at the hearing that there were two eye witnesses to the incident
at work on August 11; however, neither corroborated claimant's testimony .

The Referee found no evidence whatsoever that claimant sustained _any injury at
work or that her incident at work on August 11 aggravated the August 3 injury.

The Referee concluded that -claimant had failed to sustain her burden of proof and
he affirmed the Fund's denial.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated April 29, 1976, is affirmed.
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WCB CASE NO. 75-3628 OCTOBER 12, 1976

ABEL ALBIAR, CLAIMANT

John W, Stewart, Claimant's Atty.
G. Howard Cliff, Defense Atty.
Order on Motion

The employer has moved for an order dismissing clmmanf s request for review of
a Referee's Opinion and Order on the grounds of lack of jurisdiction because the claimant
failed to serve a copy of the request for review .upon the employer in fhe manner required

by ORS 656.289(3) and ORS 656.295(2).

It appears that the Referee mailed his Opinion and Order on April 21, 1976 and
that claimant's attorney mailed a copy of the claimant's Request for Review 'to the
Workmen's Compensation Board on 'May 19, 1976 but that no copy of that request was
mailed to the employer until September 21, 1976.

Claimant argues that the timely mailing of the request for review to the Boc:rd
alone prevented the Referee's order from becommq final by operation of law and invested
the Board with jurisdiction to entertain the review.

He further argues that the employer was not prejudiced by his failure to send the
employer a copy of the request for review at the time it was sent to the Workmen's
Compenschon Board since the employer in fact actually received notice of the request
for review on or about May 25, 1976 by receipt of a copy of the Board's letter acknow~
ledging the request for review

He also argues, in ||gh1' of the emplorer s actual notice in Moy and its failure to-
ob|ec1' until after claimant's brief on appeal was filed in Sepfember, fhaf the employer
should be estopped from raising a technical defense.

Claimant is correct in asserting that notice requirements are not to be strictly

construed in workmen's compensation cases. Schnieder v. Emannuel Hosplfal 75 OAS
956, 20 Or. App. 599 (1975).

Al'rhough it appears that the Oregon Court of Appeals prefers to ngnore "techni~-
calities" where no prejudice to the opposing party has occurred, the Court has recognized
that there are limits on how far the Court should go in dlspensmg with literal compliance
regarding notice requuremenfs, Nollen v. SAIF, 75 OAS 3982,  Or.. App o
(1975).

In the cases of Stroh v. SAlF , 261 Or, 117 (1972), Schnieder and Nollen, supra,
the Court was faced with acfual service, timely notice , situafions, There, the Tack of
pre|ud|ce was determinative. Here we are faced with a constructive service , untimely -
notice situation. Only four days untimely if the employér's afforney received the Board's
Teffer of acknowledgement on May 25, 1976; but many weeks untimely by the time a ‘
copy of the request was sent on Sepfember 21 1976.

The Court in Nollen, explcnned that the necessary function of notice statutes is
to inform the parfle'—'rme issues in sufficient time to prepare for an adjudication. Time
limitations on the period to request review also serve another, perhaps more important
function; that of providing finality to the Referee's Opinion and Order. .
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We are of the opinion that the opposing party should be entitled to assume,
where the statute requires the making of a request within 30 days and also the giving
of notice within that time, that lack of notice during the period signifies the finality
of the Referee's Opinion and Order and that they may thereafter act without fear of
continued litigation. |t can be argued that to permit perfection of the review beyond
the prescribed time only where no prejudice occurs, harms no one. It does however,
leave the matter unconcluded for an indefinite period. '

N\

From the decisions to date, we are unsure of where the Court of Appeals intends
to draw the line regarding compliance with notice requirements. The Court has relied
upon the authority of the text writer, Professor Arthur Larson in this area. Nollen
supra . Larson states "...the theme pervading much of the adjectival law 6F workmen's
- compensation is the necessity of striking a balance between relaxation of rules to
prevent injustice and retention of rules to ensure orderly decision making and protection
of fundamental rights.” 3 Larson Workmen's Compensation 78.12.

We believe that, on baldnce; the necessity of maintaining orderly procedures for
review and providing certainty for the parties, requires us to dismiss claimant's defective
request for review without regard to whether the doctrine of estoppe! may be applied.

The Motion to Dismiss should be granted.

It is so ordered.

WCB CASE NO. 75-3600 OCTOBER 13, 1976

RICHARD MAYNARD, CLAIMANT
Don- Wilson, C|a|mc|nf s Atty . \
Marshall Cheney, Defense Atty,
Order of Dismissal

A request For review, having been duly filed with the Workmen's Compensohon
Board in the above enfitled matter by the employer, and said request for review now
having been withdrawn,

It is therefore ordered that the.request for review now pending before the Board
is hereby dismissed and the order of the Referee is final by operation of law.

WCB CASE NO. 75-5521 OCTOBER 13, 1976

SHERYL BETTENCOURT, CLAIMANT
Thomas Mahoney, Claimant's Atty .
Dennis VavRosky, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Moore and Phillips.
The employer requests review by the Board of the Referee's order which remanded

claimant's claim to it for acceptance and payment of benefits, as provided by law, until
the claim is closed pursuant to ORS 656.268.
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Claimant is a key punch operator; she had been employed by A,D.P. from July,
1973 to August, 1974 when she was employed in the same capacity by the employer,
Georgia Pacific, for whom she worked until September 15, 1975 when she was unable
to tolerate her chronic back pain. Claimant had first noticed this pain when she was
employed by A.D.P., and it again became noticeable in January, 1975 and thereafter
developed rapidly into a chronic and disabling condition.

‘Claimant contends that the nature of her employment subjected her to tension by
requiring her to sit over the machine which she operated and to employ a high degree
of concentration for long periods of time. The employer contends that claimant's
chronic back problems are not related to her employment; it contends that claimant
has had a foot deformity from the time she was slightly over one year old; also, that she
possibly had injured her back while playing baseball on July 27, 1975. It further con-
tends that had claimant admitted to Dr. Morse, who first treated her, that she had been
involved in an accident in the past year which resulted in a "little back ache."

After claimant was treated by Dr. Morse, a chiropractic physician, she submitted
her doctor bills to the employer's health insurance policy carrier, Prudential Insurance
Company, which refused to pay for chiropractic services.

On September 25, 1975 claimant filed a claim. |t was denied by the empldyer on
November 13, 1975, based Ufon a report from Dr. Specht which indicated that claimant's
back pain could not be causally related to her employment.

Dr. Duff, one of claimant's treating physicians, diagnosed her condition as chronic
muscle strain in the mid-dorsal area related to occupational posture; a mild scoliotic
curvature was noted in the thoracic-lumbar area of the spine. Dr. Morse found muscle
spasm in the same area. Dr. Bachhuber, after examining claimant, diagnosed a postural
back ache with a probable psycho-physiological component. The history taken by Dr.
Bachhuber was substantially as that taken by Dr. Duff, i.e., that symptoms initially
manifested while claimant was sitting at work without any history of specific injury.

Dr. Duff stated that the only satisfactory resolution of claimant's medical problems would
‘be retraining for an occupation that did not require prolonged activity in one position; |
he was doubtful whether claimant could ever return to her former occupation as a key
punch operator.

Dr. Specht stated he could find no organic pathology either in the thoracic or
lumbar spine objectively demonstrable on physical examination or radiological examination.
He was of the opinion that claimant's back pain was not related to her employment. When
confranted with the other medical reports which stated claimant had a chronic strain,
Dr. Specht testified that there was no such phenomena known to medical science as a
chronic sprain or strain.

The Referee found that the consensus of the medical reports justified.a finding that
claimant probably had a chronic strain of the upper back. He found no evidence that
the automobile accident in which claimant was involved had contributed in any way to
her present condition nor was there any medical report indicating that the strain or injury
that claimant might have sustained during the baseball game was a contributing factor.
He found no medical report or evidence that the orthopedic deformity which claimant had
had since her early years had contributed to her present back condition. The Referee
concluded that claimant's back condition resulted from an occupational posture at her
place of employment with the subject employer. o
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SAIF CLAIM NO. KC 150252 OCTOBER 13, 1976

EMIL PFISTER, CLAIMANT
Gary Susak, Claimant's Atty.
Dept. of Justice, Defense Atty
Own Motion Qrder

On September 24, 1976 the Board received claimant's petition to exercise its
own motion jurisdiction, pursuant to ORS 656.278 and reopen claimant's claim for an
industrial injury sufferéed in 1968. The petition was accompanied by a report from
Dr. German, dated July 13, 1976, based upon his examination of claimant on that
date.

The State Accident Insurance Fund was furnished a copy of the petition and a
copy of Dr. German's report. On October 1, 1976 the Fund responded stating claimant
already has received awards totaling 100% of the maximum allowable by statute for
unscheduled disability. The last award received by claimant was granted by an Opinion
and Order dated August 27, 1974, The medical staff of the Fund expressed its opinion
that claimant was currently having classical symptoms of degenerative osteoarthritis and
that no definitive therapy was indicated, only palliative, according to Dr. German's
report. The Fund stated it had fully discharged its responsibility with respect to any
aggravating effects as a result of the 1968 injury.

The Board, after gfvihg consideration to Dr. German's report and the report received
from the Fund, concludes that claimant's petition for the reopening of his 1968 claim,
pursuant to the Board's own motion jurisdiction granted by ORS 656.278 must be denied.

It is so ordered.

WCB CASE NO., 74-999 OCTOBER 14, 1976

DON L, WIDENER, CLAIMANT
Douglas Kaufman, Claimant's. Atty .
Jack Mattison, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson, Moore and Phillips.

The claimant seeks review by the Board of the Referee's order which upheld the
employer's denial of claimant's claim for workmen's compensation benefits.

The issues before the Referee were whether claimant sustained a compensable m,ury
~on or about July 19, 1973 arising out of and in the course of his employment and, if so,
was his claim for workmen's compensation benefits barred under ORS 656 265 for failure
to give timely written notice of an injury to his employer.

Claimant was employed as a pondman, during part of the time he was also operating
a pond splitter sow which he was required to maintain as well as operate. While doing
some maintenance work on the saw claimant tripped on a cable and fell onto an electric
motor, he landed on his back and hurt the lower part thereof .

Claimant did not report this incident to any supervisor and continued to work on
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his job, however, he did mention the accident to a co~employee who was working on

the saw job with claimant. The co-employee stated that after the claimant mentioned
the accident he noticed claimant was having problems of stiffness or soreness in his back.
Claimant's testimony that he fell was-also corroborated by another witness who said
claimant had told her he had fallen but that he had not broken ony'rhmq and he thought |
he could 'tough it out. .

Claimant continued to work for several months and in October, 1973 he reported
to his employer that he was sick; he did not go back to work after the latter part of
October at which time he still had not made any report of an on-the=job injury to his
employer,

In November, 1973 claimant told his employer that he was seeing a doctor with
some back and leg problems but did not mention that he had had an on-the=job injury.
Claimant had sought medical treatment and was treated by Dr. Martindale, later referred
to Dr. Kayser and then to Dr. Tanabe who, ultimately, performed surgery. Just prior to
the surgery claimant filed a written notice of on~the=job injury with his employer (this
was in late November or early December, 1973). The employer denied the claim on the
ground that the medical evidence did not substantiate the claim for compensation and
that also claimant had failed to give timely written notice of his injury.

The Referee found that claimant's testimony alone was not sufficient to establish
the fact that he had suffered a compensable injury, however, claimant's testimony was
corroborated on the basic facts of the accident and immediate distress by two separate
witnesses. The Referee concluded that claimant had sustained an injury when he fell as
he testified. He concluded that the medical opinions expressed by the physicians who
had provided treatment to claimant indicated that the need for such medical treatment
was attributable to the injury claimant advised them he had suffered in July, 1973. This
was sufficient to establish theinecessary causal relationship and that clalmanf had suffered
a compensoble |n|ury

With respect to the issue of whether claimant had given timely notice of the injury
to the employer, the Referee found that claimant's claim would be Eorred under ORS
656.265(4) unless one of the three exceptions thereto was applicable. The Referee found
that the employer did not have knowledge of the injury, dnd he had been prejudiced by
the failure to receive the notice; that the employer had not begun payment of compensa-
tion, and that claimant had failed to show good cause for his failure to give notice within
30 doys after the accident and, therefore, was not entitled to one year after the date of
sald occ:den’r wnfhln whlch to give notice.

The Referee concluded that the only reasons which claimant gave for his failure to
provide the required service to his employer was that he though he could tough it out
even though he was hurting, that he was in financial straits and needed to work and he
was afraid that his employer would fire him if he found out about the injury (claimant"
had hdad an earlier i injury and was fearful that the employer might belleve claimant to be
occ1denf prone). :

The Referee concluded that claimant's desire to cover up the situation or deceive
his employer did not constitute good cause for failure to give notice of an injury which
possibly could only have been minor as to his consequences. =

The Referee concluded that claimant had failed to establish that he was entitled to
workmen s compensation beneflfs even though he had sustained an occndenf arising out ‘of
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and in the course of his employment.
The Board, on de novo review, affirms the order of the Referee.
ORDER

The order of the Referee, dated November 10, 1975, is affirmed.

WCB CASE NC |, 75-5287 OCTOBER 14, 1976

BRUCE RENGO, CLAIMANT
Donald Diment, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

" Claimant requests Board review of the Referee's order which granted claimant
64 degrees for 20% unscheduled low back disability. Claimant contends his loss of
wage earning capacity is greater than that for which he was awarded.

Claimant suffered an industrial injury on October 8, 1974 which was denied.
A Referee's order of August 13, 1975 remanded claimant's claim to the State Accident
Insurance Fund for acceptance. A Determination Order of December 3, 1975 granted
claimant 16 degrees for 5% unscheduled disability.

Claimant is a college graduate with a degree in economics; however, claimant
and a friend from his church became partners in a painting business.

At the hearing seveml witnesses testified that claimant favored his back smce the
industrial injury and that he no longer engaged in heavy work cchvmes

The Referee found that claimant was suffering from chronic back sprain and was
now precluded from a certain segment of the labor market such as, heavy labor. The
Referee found the medical evidence doesn't indicate any great impairment to claimant’s
back, however, claimant cannot return to his regular occupation.

The Referee concluded, based on claimant's inability to return to his regular
employment, that his loss of wage earning capacity was greater than that for which he
was awarded by the Determination Orcler and increased the award to 64 degrees for 20%
unscheduled disability .

The Board, on de novo review, ‘adopts the Referee's order. It is the Board's
position that claimant has sufficient education and training to aid him in finding an
occupation suitable to his present physical condition but claimant has fatled to do any=
thing to help himself return to the labor market as a useful member thereof.

ORDER

The order of the Referee, dated April 30, 1976, is affirmed.

-4~



WCB CASE NO., 75-1617 OCTOBER 14, 1976 -

JERRY RANEL, CLAIMANT
Elton Lafky, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.

Claimant requests Board review of the Referee's order which affirmed the Third
Determination Order of January 8, 1975. The issues before the Board on review are the
extent of permanent partial disability, premature claim closure, request for reopening
of claimant's claim and claimant's entitlement to vocational rehabilitation.

Claimant inibred his right knee on May 2, 1969. On November 12, 1969 Dr.
Goodwin performed a right medial meniscectomy. On March 6, 1970 a Determination
Order granted claimant an award of 15% partial loss of the right leg.

On December 1, 1972 claimant's claim was reopened and Dr. Jenkins performed
a lateral memscecfomy On Mcy 30, 1973 a Second Determination Order granted
claimant an additional 20%

In September, 1973 Dr. Ingham examined claimant and on January 14, 1974
performed an arthrotomy. He found degenerative arthritis of the posterior medial
compartment-and significant chondromalcia of the patella.

Claimant thereafter saw Dr. McHolick who found claimant has full extension and-
5 degrees loss of flexion. of the right knee.

-On January 8, 1975 a Third Determination Order granted claimant an cddifi:onul
15%, making a total of 50% loss of the right leg.

The Referee found, based upon the medical reports, that claimant had been
adequately compensated for the loss of physical function of his right leg by the Tl'nrd
Determination Order.

On the issue of non-payment of temporary total disability compensation from the
Second Determination Order, the Referee found that the State Accident Insurance Fund
had, in fact, paid more temporary total disability compensation to claimant than the
Determination Order awarded and concluded claimant had received all payments due him.

On the issue of premature claim closure, the Referee found that claimant has not
been recommended for nor has he utilized any curative treatment since January 8, 1975,
He found no medical evidence that claimant was not medically stationary .

The Referee found no medical evidence that clolmcmf s claim should be reopened
and he denied such a request for reopening. :

The Referee found fhaf claimant would obtain no benefits through vocational
rehabilitation nor did he believe that claimant was sufficiently interested, even if he
were to enter an authorized program, to complete such a program.

The Board, on de novo review, affirms the Referee's order.
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Dr. Mueller first indicated that he would not rule out any permanent impairment
from claimant's 1974 injury and that claimant would develop some difficulty over prolonged
period of time as a result of the compression fracture and he finally concluded, based upon
~all of his examinations of claimant, that claimant's present condition and complaints
were due to both injuries. No further treatment was indicated.

Claimant has purchased a tavern and is performing the managerial functions and
leaving the more strenuous work to other persons. The Referee found no evidence of
the income claimant derived from the tavern. Claimant had testified that he was
receiving approximately $580 net every two weeks while working at the mill, this.
salary was based upon a production basis and the reason claimant finally terminated was
that, although he was still able to do the work, he was not able to produce as well as
he had prior to his injury. ' :

The Referee found that claimant was a credible witness and had shown excellent
motivation by purchasing a business and seeking other less strenuous endeavors to produce
an income. He found that claimant was no longer able to engage in athletic activities
and that he was precluded from returning to any type of work which involved heavy
lifting, bending and stooping and, therefore, has sustained an impairment of his earning
capacity not based upon monetary ‘computation but upon the fact that he is precluded
from the heavy labor component of the labor market. He concluded that claimant has’
lost in excess of one-third of an industrial back and he granted claimant an award for his
1974 injury of 20% and increased the award for the 1975 injury from 10% to 15%.

The Board, on de novo review, finds that the medical evidence, especially the
reports of Dr. Fisher and Dr. Mueller's report of March 24, 1976, indicate that the
permanent impairment which claimant suffered as a result of his November 30, 1974
injury was minimal; the permanent disability which claimant has suffered is basically
the result of his May 5, 1975 injury and/or a condition which pre-existed the November
30, 1974 injury. The Board concludes that the award of 20% for the November 30,
1974 injury was excessive and that claimant would be adequately compensated for his
loss of earning capacity as a result of that injury by an award of 5%. '

With respect to the award of 15% for the May 5, 1975 injury, the Board agrees
that this adequately compensates claimant for the additional loss of wage earning
capacity resulting from this injury.

The Board notes that the Referee neglected to award the claimant's attorney a fee

based on the increased compensation which he awarded claimant and it will, therefore,
make the award, as provided by ORS 656.386(2), in this order.

ORDER
The order of the Referee, dated March 10, 1976, is modified.

Claimant is awarded a total of 64 degrees of a maximum of 320 degrees for unsched-
vled low back disability; 16 degrees for his unscheduled low back disability resulting from
the injury of November 30, 1974 and 48 degrees for his unscheduled low back disabil ity
resulting from his injury of May 5, 1975. '

Claimant's attorney is allowed as a reasonable attorney fee a sum equal to 25% of
the increases in compensation, to-wit: 16 degrees for the November 30, 1974 injury and
48 degrees for the May 5, 1975 injury, payable out of said increases as paid, not to
exceed a total of $2,000.
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The employer was successful in hovmg a portion of the award made by the Referee
reduced, therefore, claimant's attorney is not entitled to an attorney fee for his services
in connection with this Board review.

- WCB CASE NO. 75-4913 OCTOBER 14, 1976

BERT JONES,"CLAIMANT
Stanley Sharp, Claimant's Atty .
Dept. of Justice, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund requests Board review of the Referee's order
which granted claimant. an award of permanent total disability, effective the date of the
order.’

Claimant, whose past work experience was in sawmills, farming and carpentry,
sustained a compensable low back injury on September 9, 1971, Claimant developed
acute low back pain with radiation into his left hip and leg, he received conservative
treatment including pelvic traction. On April 6, 1972 a Determination Order granted
claimant 32 degrees for 10% unscheduled disability .

On April 19, 1974 claimant sought medical help from Dr. Smith for back and left
leg pain. Dr. Smith found considerable mechanical instability and felt claimant's job
was too heavy for a person with a condition like claimant's.

As a result of a previous injury claimant had had o spinal fusion at L4 to S
1964, In Augusf 1974 claimant underwent another fusion ot L3 to L4, Clclmon’r hos
not worked since April, 1974,

On June 11, 1975 claimant was examined at the Disability Prevention Division
which found "functional overlay is totally absent." A psychological evaluation on June
19, 1975 indicated moderately severe depressive reaction combined with moderately
s§vere anxiety; claimant's moderately severe psychopathology is moderately related to
the injury.

On July 29, 1975 the vocational rehabilitation coordinator at the Disability
Prevention Division found claimant not eligible for rehabilitation because he was not
likely to benefit from said services.

A Second Determination Order of August 26, 1975 granted claimant an additional
128 degrees for 40% unscheduled disability.

Claimant testified he is relatively comfortable if he doesn't do much and he wears
his back brace practically all day. Claimant testified that even using a screwdriver
causes pain in his shouldar.

Claimant, in Februcry, 1976, was examined 2y a psychiatrist, Dr. Mighell, who
stated tha* with c|cumon'r s psychiatric problems it probably was impossible for claimant
to do any kind of work, "even so-called light work." Dr. Mighell found mental impair-
ment and depression which affected claimant's ability to function at work. Dr. Mighell .
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found claimant was not a malingerer. Claimant testified he has ot soughf employmenf
because he feels he cannot do the work.

The Referee found claimant and his wife to be credible witnesses and he believed
claimant's wife when she testified claimant is a fofolly different person;, both physically
and emotionally, today than he was prior to his injury.

The Referee concluded, based upon all of the evidence, that claimant came
within the "odd-lot doctrine" and awarded him permanent total disability .

The Board, on de novo review, adopts the Referee's order primarily because the
State Accident Insurance Fund failed to show any employment which clclmanf now would
physucclly be able to perform

ORDER
The order of the Referee, dated May 28, 1976, is affirmed.

Claimant's counsel is awarded as a reasonable attorney fee for his services in
connection with Board review, the sum of $400 payable by the State Accident Insurance
Fund.

WCB CASE NO., 75-1117 OCTOBER 15, 1976

PAUL BALEY, CLAIMANT

Rolf Olson, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Claimant requests Board review of the Referee's order which granted claimant
160 degrees for 50% unscheduled disability. Claimant contends the incident of July 29,
1974 constituted a new injury. The State Accident Insurance Fund cross-requests Board
review, contending the award of 160 degrees is excessive.

Claimant sustained a compensable back injury on June 8, 1971, diagnosed by Dr.
Freeman as subluxation of lower lumbar spine with secondary functional disturbances.

On July 21, 1971 Dr. Melgard performed a lumbar laminectomy with removal of
a protruded intervertebral disc at L4=5 right. In December, 1971 claimant returned to
his regular employment as a plumber. A Determination Order of May 16, 1972 granted
claimant 48 degrees for 15% unscheduled disability .

In July, 1974 claimant was working under a house in an awkward position when he
experienced pain in his low back. The following week claimant experienced pain in both
his right and left hlps and right ond left legs. Claimant was seen by Dr. Melgard who
considered claimant's condition "an aggravation of his previous condition." The claim
was reopened., »

Claimant was seen at the Disability Prevention Division and their closing medical
report rated claimant's disability as mild. Dr. Melgard concurred.

A Determination Order of November 29, 1974 granted claimant 16 degrees for
5% unscheduled disability. '
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Claimant testified that he now has limitation of motion with pain and discomfort
.in his low back, both hips and both legs. Because of claimant's limitations and dis=
comfort he has changed jobs and is now a utility inspector, a job which pays substantially
lower wages than the claimant had previously made as a journeyman plumber.

. Claimant contends the July 29, 1974 incident was a new injury rather than an
aggravation of his June 8, 1971 injury, therefore, when the Fund reopened his claim on
the basis of aggravation it, in effect, was denying his claim for a new injury. He
claims he is entitled to a re-computation of his time loss benefits, etc.

The Referee found that Dr. Melgard's finding of an aggravation was persuasive
and that claimant had not proven by the evidence that he had sustained a new injury.
Claimant's contention that the Fund's reopening constituted a de facte denial of his
claim for a new injury, therefore, is not tenable nor is claimant entitled to a re-
computation of his time loss and an award of attorney fees.

The Referee found that claimant is now medically stationary and he found further
that claimant is now precluded from returning to his former occupation and has lost a
substantial portion of his wage earning capacity. He granted claimant an award of
50% unscheduled -disability . '

The Board disagrees with the findings and conclusions of the Referee.

The Board finds that claimant's incident in July, 1974 was, in fact, a new injury,
but finds no de facto denial thereof. In 1973 and 1974 claimant's back pain gradually
dissipated to the point where claimant was able to do everything he had done prior to
his injury. Also claimant's prior symptoms after his 1971 injury did not affect his legs or
his hips which are now of primary concern to claimant.

The Board also finds, based on the medical reports and the evidence of claimant’s
loss of wage earning capacity, that claimant is entitled to a lesser award than that
granted by the Referee. The Board grants claimant an award of 112 degrees for 35% .
unscheduled disability. ‘

ORDER
The order of the Referee, dated October 30, 1975, is modified.
The claimant is awarded 112 degrees of a maximum 320 degrees for unscheduled

disability. This is in lieu of the award made by the order of the Referee, which is in all
other respects affirmed.
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WCB CASE NO. 75-2800 OCTOBER 15, 1976

DONALD COLEMAN, CLAIMANT
S. David Eves, Claimant's Atty.
Dept. of Justice, Defense Atty.
Order on Review

- Reviewed by Board Members Moore and Phillips.

The State Accident Insurance Fund requests review by the Board of the Referee's
order which found claimant permanently and totally disabled asof the date of his order.

Claimant suffered a compensable injury to his back on May 28, 1974. The pain
and discomfort worsened with the passage of time and on June 29, 1974 claimant was
seen by Dr. Wigham, a chiropractic physician, who diagnosed a Tumbar sprain and
recommended chiropractic treatment. Claimant was released to return to regular work
on July 1, 1974 and Dr. Wigham indicated there would be no residual permanent
|mpcnrmenf The claim was closed by Determination Order mailed August 5, 1974 grcnhng
claimant compensation for temporary total disability only.

After his claim was closed claimant was examined and/or treated by his family
doctor, Dr. Fletchall and by Dr. Bruce. The former treated claimant by the use of
cervical traction, a neck collar, medication and bed rest; however, no improvement
was noted with respect to claimant's back condition.

On August 28, 1975 claimant was examined by Dr. Bruce who found extensive
degenerative changes of the cervical and lower lumbar vertebra. Dr. Bruce noted that
claimant had four lumbar vertebra and the fifth was sacralized. He felt that claimant was
disabled from any further work on the basis of cervical and lumbar degenerative disease.

He further believed that prospects for any rehabilitation of claimant enablmg him to
return to gamful employment were very slim, . :

Dr. Bruce expressed a medical opinion that clclmont s injury of May 28, 1974
aggravated a pre-existing back condition which, in turn, was the reason for claimant's
present inability to work. He recommended that claimant undergo surgery which would
Kossnbly give him relief from the neck complaints. At the time of the hearing, claimant

ad not undergone such surgery .

Claimant has an eighth grade education; he has no other formal education or frcmlng
and his primary occupation has been in the lumber industry, primarily driving logging or
lumber trucks. He has had some experience owning and operotmg dump trucks and has
done some farming. :

Claimant has had prior neck and back difficulties for at least ten years which were
progressive and disabling and were attributable to his arthritic condition and to prior
industrial. injuries which involved at least four truck accidents for which claimant had
made no claim. In spite of all this claimant had continued to work and he performed |
his job duties until December, 1974 when he terminated. . |

Claimant has not sought the services of the Division of Vocational Rehabilitation
stating "l am too sick."” He discussed the suggested surgery with his wife and decided to
refuse it, stating he was not certain the surgery would give him relief, he was fearful
of the consequences and Dr. Fletchall gave him some indication that the results of any .
surgery would be speculative.
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The Referee found that sufficient causal relationship had been established between
the May 28, 1974 accident and claimant's alleged back disability, based upon Dr.
Bruce's medical opinion. He further found, considering claimant's age and educational
level, that claimant's attitude toward vocational rehabilitation was realistic inasmuch
as claimant probably was not a suitable prospect for retraining. With respect to claim-
ant's refusal to submit to surgery the Referee found it was not unreasonable.

The Referee found that the fact that claimant was capable of performing some
type of light work or of earning occasional wages did not preclude a finding of total
disability and, based upon the evidence presented at the hearing, which included the
credible testimony of claimant and his wife, and taking into consideration claimant’s
age, education, training ond experience as well as his pre-existing neck disability which
is progressive in nature, the Referee concluded claimant had established prima facie that
he came within the "odd-lot" category. Claimant's injury of May 28, 1974 aggravated
his pre~-existing disabling back condition to such an extent that croimanr experiences
physical limitations in lifting, bending, stooping, prolonged sitting and sfcnding and
prolonged driving and all of these limitations would adversely offecr c|o|monf s primary
occupation.

The Referee further concluded that these limitations when coupled with claimant's
back condition and his pre-existing neck condition not only precluded claimant's return
to his former occupation but also impaired his ability to obtain and hoid jobs in the -
general industrial labor market on a regular and continuous basis with duties which
required the above activities in which claimant is no longer allowed to engage. Although
proof of motivation was not necessary in this case claimant nevertheless did establish
a realistic level of motivation. He found no medical evidence to indicate claimant was
malingering. : cee

Having concluded claimant came within the "odd-lot" doctrine, the Referee
concluded that the Fund had failed to meet its burden of showing that some sort of -suitable
work was regularly and continuously available to claimant. He found claimant to be
permanently and torcll.y disabled as of the date of his order, January 23, 1976.

The Bocrd on de novo review, finds that claimant was able to work after his.
industrial ‘injury of May 28, 1974; in fact, he did not terminate until December, 1974.
Claimant told Dr. Bruce that his back had not been good at any time in the past ten
years. Although the injury of May 28, 1974 was to claimant's low back, claimant has
exhibited generalized complaints which are indicative of the arthritic condition for which
he has been treated for many years. The evidence is undisputed that claimant has had
prior neck and back difficulties which have progressively worsened and which were dis-
abling; these problems were attributable to claimant's arthritic condition and also to prior
industrial injuries which claimant had made no claim.

The Referee found that claimant's age and lack of education precluded vocational
retraining and rehabilitation, however, there is nothing in the record, to indicate that
claimant could not be retrained to perform some type of light work. Claimant made no
attempt at all to seek the services of the Division of Vocational Rehabilitation; his sole
excuse was: "l am too sick." This is not substantiated by the medical evidence.

There is no evidence to indicate that the May 28, 1974 injury made any substantial
change in claimant's condition. Claimant has been slowing down for years and more than
six months after the injury claimant was forced to discontinue his work because of his
general physical condition. He has made no effort to seek help which wou|d either improve
his attitude or his vocational prospective.
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made on the first paycheck but not thereafter. In the latter phases of the project
claimant hired other people to assist him; their pay was lumped in with claimant's and
claimant would pay them from his check. At least two of these hired employees were
sent to claimant by Bob Riemenschneider. Claimant could be terminated or he could
quit any time. He had never been licensed as a contractor.

The Referee found this was a close case but concluded claimant was an employee
rather than an independent contractor because there were more factors which established
the former. The right to control and contract of hire tests are met here. He directed
the employer to accept claimant's claim. .

The Referee also concluded the carrier unreasonably delayed the processing of
claimant's claim and he assessed 25% of the temporary total disability compensation due
claimant as a penalty. . '

The Board, on de novo review, concurs with the conclusions of the Referee because
of the recent ruling in Waibel. (Woody v. Waibel , Or , opinion filed
September 18, 1976). ;

| . ORDER
The order of the Referee, dated May 7, 1976, is affirmed.

Claimant's counsel is awarded as a reasonable attorney fee for his services in
connéction with Board review, the sum of $350 payable by the employer.

WCB CASE NO. 75-5520  OCTOBER 21, 1976

KEITH BJORKMAN, CLAIMANT
Burton Fallgren, Claimant's Atty.
R. Kenney Roberts, Defense Atty.
Request: for Review by Claimant

Reviewed by :Board Members Wilson and Phillips.

Claimant requests Board review of the Referee's order which granted claimant 16
degrees for 5% unscheduled disability. Claimant contends this award is inadequate
based on his loss of wage earing capacity.

The employer cross-appeals contending claimant is hot entitled to any permanent
partial disability as there was no loss of wage eaming capacity. ‘

Claimant has worked for the employer since August, 1973. In early 1974 claimant
became a "pourer" which is strenuous work. About July 24, 1974 claimant experienced
back pain and muscle swelling. Claimant finally sought help at Keiser Hospital.

. On October 31, 1974 Dr. Stark diagnosed chronic back strain and ordered a lumbar
corset and physiotherapy for claimant. ‘

On March 11, 1975 claimant was examined by Dr. Sacamano who diagnosed low
back pain of undetermined etiology and recommended psychological evaluation.
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Claimant was examined by the Orthopaedic Consultants on October 15, 1975;
they diagnosed lumbosacral sprain and functional overlay and it was their opinion that
claimant’s complaints outweighed the physical findings. .They found claimant could
return to his regular occupation and claimant's psychological problems were the reason
claimant did not continue working. Total loss of function of claimant's back due to
this injury was minimal.

A Determination Order of December 3, 1975 granted claimant temporary total
disability compensation only.

The Referee, based on all of the medical evidence, found minimal disability and
granted claimant an award of 16 degrees for 5% unscheduled disability.

The Board, on de novo review, disagrees with the conclusions of the Referee.
The Board believes that claimant has not been adequately compensated for his loss of -
wage earning capacity. It finds that the evidence indicates his loss of eamning capacity
is greater than the medical reports show. Claimant's job opportunities are now limited.
He is no longer as good an employment risk as he was before this injury.

" The Board concludes claimant is entitled to an award in the amount of 48 degrees
for 15% for his unscheduled disability.

The Board also recommends that claimant take advantage of psychological evalu-
- ation and counseling which has been recommended by all who have examined claimant.
He can do this under the provisions of ORS 656,245,

ORDER
The order of the Referee, dated April 30, 1976, is modified.

Claimant is awarded 48 degrees of a maximum 320 degrees for his unscheduled
d|scb|hty This is in lieu of the award made by the Referee's order, whu:h in all other
respects is aFFurmed

3

Claimant's counsel is granted as a reasonable attorney fee for his services at Board
review, a sum equal to 25% of the increased compensation payable out of said mcreased
compensation, as pcnd not to exceed the sum of $2,300.

WCB CASE NO., 76-356 OCTORBER 21, 1976

DENNIS K, EASTON, CLAIMANT
~ John Bogardus, Claimant's Atty .

" Dept. of Justice, Defense Atty.
Order

On September 28, 1976 the Board received an amended request for review from the
claimant in the above entitled matter, whereby claimant withdrew his request for review
of the issue of the extent of the award for permanent partial disability of his left leg,
but requested review of the remaining two issues, namely:

(1) The Referee's finding that the claimant's back condition was not
related to the compensable left leg injury;
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(2) The Referee's finding that there was not sufficient evidence
in the record to justify the award of penalties and attorney fees
against the Fund for unreasonable delay in furnishing to the
claimant medical reports in the Fund's possession.

Claimant also requested that a recent medical report from Dr. Balme, dated
August 13, 1976, be made a part of the record, stating that this report was not available
at the time of the hearing because claimant did not have the financial means to seek
an independent medical examination at that time. Dr. Balme's report relates primarily
to complaints of pain in the neck and right shoulder which claimant made to him when
he examined claimant on August 13, 1976. :

On September 29, 1976 the State Accident Insurance Fund advised the Board
that it objected to the admission of Dr. Balme's report on the grounds that the issues of
neck and right shoulder disability were not before the Referee at the hearing and,
therefore, were not properly before the Board on review.

The Board, after due consideration, concludes that claimant's request that Dr.
- Balme's report of August 13, 1976 be received as part of the record before it on review
is not relevant to the issues before it.

ORDER

The request to receive the report of Dr. Balme, dated August 13, 1976, offered by
claimant as new evidence which was not available at the time of the hearing is hereby
denied. ‘ ‘ '

WCB CASE NO., 75-2677 OCTOBER 21, 1976

VESTER HAMS, CLAIMANT
Don Swink, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests Board review of the Referee's order which granted claimant an
additional award of 35% for his unscheduled disability and temporary total disability
compensation from March 27, 1975 through April 24, 1975. Claimant contends he is
permanently and totally disabled.

On August 3, 1972 claimant sustained a compensable injury to his back when he
fell from a tractor. Claimant's condition was diagnosed as spondylolisthesis, last lumbar
sacrum first degree, and acute back strain.

- Claimant was examined by Dr. Smith on October 16, 1972 who found claimant had
a mechanically weak back in the lumbosacral area which was aggravated by claimant's
injury . He started claimant on conservative treatment. On December 4, 1972 Dr. Smith

found such treatment had improved claimant's condition and he released claimant to light
work as of March 19, 1973.

On April 16, 1973 Dr. Smith reported claimant didn't want a spinal fusion and he
agreed with claimant's refusal, stating claimant was ten years too old to consider a fusion.
i 1
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WCB CASE NO; 75-5453 OCTOBER 22, 1976

FRED LUGVIEL, CLAIMANT

Phil Ringle, Jr., Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

The claimant seeks review by the Board of the Referee's order which affirmed the
State Accident Insurance Fund's denial of the responsibility for claimant's cervical and
shoulder complaints as having no relationship to the injury for which claimant's claim
was established. "

Claimant sustained a compensable injury to his back and left leg on November 9,
1972. His principal treating physician was Dr. Hardiman, an orthopedic surgeon, who,
on February 7, 1973, performed an arthrotomy on claimant's right knee.

Claimant's claim had been closed by a Determination Order mailed December 13,
1972 which awarded claimant compensation for temporary total disability only. Claimant
continued to have back symptoms and underwent a myelogram, the eventual diagnosis
for the low back problem was chronic strain, mild. '

The claim was later reopened and closed by a Second Determination Order, mailed
January 21, 1974, which awarded claimant time loss and 15% loss of the right leg equal
to 22.5 degrees. After being treated by Dr. Hardiman for some time claimant commenced
having pain in his neck; Dr. Hardiman was not sure whether this was related to the
industrial accident but reported on June 12, 1974 that claimant was probably undergoing
a normal degenerative change and experienced an injury that aggravated these symptoms.

Dr. Dennis, a neurosurgeon, examined claimant on March 26, 1974 and suspected
a cervical spondylosis and a possible disc narrowing.

Claimant requested a hearing on the adequacy of the Second Determination Order.
At that hearing he alleged that the scheduled award was inadequate and that he was
entitled also to an award for unscheduled low back disability.

On September 17, 1974 Referee George Rode entered an order awarding claimant
48 degrees for unscheduled low back disability and increasing his award for right leg
disability to 37.5 degrees; no specific mention of claimant's neck-shoulder-arm pain
syndrome was made in.this order. The Referee commented that claimant had undergone
extensive vocational counseling and was presently undergoing vocational retraining as a
horse trainer andriding instructor, a job which the vocational counselors had viewed with
some misgiving as being beyond claimant's physical capabilities. The program was denied
by the Board, but the Division of Vocational Rehabilitation, based upon its own medical
consultants and evaluation of claimant, determined that claimant was physically capable
of handling the suggested program. :

The program referred to in the preceeding paragraph consisted of two phases.
Claimant was sent to a school in Maryland and upon completion of phase one claimant was
certified as an assistant horse master. Upon completion of phase two claimant would have
been certified as a horse master. Claimant completed phase one only. While at the
school claimant experienced pain and discomfort strapping horses with his left hand so
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he switched to his right hand ond, in May, 1975, wh||e leading a horse, it shled unex-
pectedly and jerked claimant's right hand and greatly increased claimant's symptoms
which ultimately led to medical care for his neck, right shoulder and arm and to the
denial by the Fund of any responsibility for the.cervical and shoulder complaints.

The Referee found claimant had told several conflicting stories as to how the
cause of his right arm and shoulder pain occurred. The Fund contends that claimant is
barred by the doctrine of res judicata from now showmg that his right shoulder and arm
complaints are. cuusally related to his compensable injury, in view of his failure to prove
this at the prevnous hearing before Referee Rode. The Referee, in the present case,
found that it would not be appropriate to bar claimant from proving such causal relation-
shlp under the doctrine of res judicata if claimant's condition, in fact, has changed
since the time of the hearing, nor should he be barred to void a mulhpllcny of suits
because it would have been impractical to have litigated the matter in question at the
ﬁrewous hearing if the condition was then basically asymptomatic and no partial denial

ad been made.

The Referee,found that the evidence indicafed, at most, some degenerative cervical

- conditions probably were aggravated by the original injury, but he concluded that claim-
ant had Fcn‘)ed to prove that his current right shoulder and arm complaint result from a
compensable aggravation of his-original injury. The Referee cited a previous ruling he
had made; In the Compensation of Albert Wood, WCB Case No. 75-4795, wherein he
relied strongly upon the concept of "quasi-course of employment" set forth in 1 Larson,
Workmen's Compensation Law , Section 1311, but distinguished this case from Wood on
- the grounds that claimant had broken. the chain of causation by intentional conduct which

could be regarded as expressly or-impliedly rohibited by the employer, i.e., claimant
chose a vocational rehaﬁlllfohon program wﬁlch had been rejected by the Board and
accepted with misgivings by the Division of Vocational Rehabilitation and the subsequenf
reinjury he suffered was predictable when the nature and extent of his physlcol impairment
was taken into consuderuhon.

~ Thé Referee ufﬂrmed the . parhol denial.

~ The Board, on de novo review, reiterates its position stated in its Order On Review
entered In the Matter of the Compensation of Albert Wood, WCB Case No.. 75-4795 with"
respect fo fhe applicafion of the "quasi~course of employment" concept in Oregon, but.
affirms the conclusion reached by the Referee on the basis that claimant's.compensable
injury suffered on November. 9, 1972 was related to his low back and left leg and there is
no evidence whatsoever to indicate that claimant suffered any injury at that time to his
neck nor. fhaf subsequenf |n|ury to his neck was causally related thereto. . - :

_ ORDER .
|  The order o'f fhé'ReFerge, dated June 11, 1976, is cffirmed; o
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WCB CASE NO. 75-1521 OCTOBER 22, 1976
WCB CASE NO. 75-2528

In the Matter of the Compensation
of the Beneficiaries of

ELDON GAY, DECEASED

Dan O'Lecry, Claimant's Atty.

Roger Warren, Defense Atty.

Request for Review by Employer

Reviewed by Board Members Moore and Phillips.

The employer, Riviera Mofors, and its carrier, Employers Insurance of Wausau,
request Board review of the Referee's order which remanded the claim to it for payment
of benefits, as provided by law, and affirmed the State Accident Insurance Fund's
denial of responsibility.

The decedent workman was 55 years old at the time of his death on January 10,
1975.  He had been working at two full time jobs, i.e., an industrial arts teacher at
a grade schoo! from 8:30 a.m. to 3:30 p.m. and from 4:45 p.m. fo 1:00 a.m. as a
mechanic for Riviera Motors five days a week.

The school' vice-principal was aware at one time that the decedent workman had
a second job, As time progressed it became apparent that the students were not getting
proper instruction and fEe decedent workman had been letting them out of school early
so he could rest before going to his other job. On a few occasions the decedent work-
man had been found asleep in the teacher's lounge. The vice-principal had had o
conversation with him to try to assist him to be a more proficient teacher, There was no
- evidence presented that the decedent workman's job had been in immediate jeopardy.

It is the contention of Riviera Motors that the deceased workman was under
pressure at his tedching job, not only from the vice-principal but also from the students,
which got on his nerves. This defendant felt that this emotional upset contributed and
was responsible for the fatal heart attack.

The supervising principal testified that the deceased workman had seemed con-
stantly tired for the past two years. He also testified that he had been poor at planning
courses and his classroom was a place of pnlferoge and disorganization. -

The Referee found the contention that emotional pressure at school was a contri~
buting factor to the deceased's heart attack was not persuasive .

The illness which preceded the workman's death began on December 20, 1974
with symptoms of numbness in both arms, pain across the chest, nasal congestion and a
cough. The deceased workman had worked at Riviera that night, he did not work: the
21st, 22nd; on the 23rd he saw Dr. Eberdt who prescribed antihistamines. The deceased
workman did not work on the 24th, or 25th, but returned to work on the 26th at Riviera.

On January 6, 1975 the deceased workman had returned to teaching school, he

had been pale, tired and weak. When at home he had stayed in bed all of the time.
He died on January 10, 1976.

At Riviera there was a bonus program which an employee could receive if he
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completed a job quicker than in flat rate time. The deceased workman had strived for
these bonuses but had never received one. :

On the night of the workman's death he was cleaning a fuel injection pressure
sensor; while performing this task he collapsed. Efforts to revive him were unsuccessful.
The left ventricle of the heart had ruptured and caused the death.

Dr. Griswold testified, after listening to the testimony and reviewing the evidence,
that, in his opinion, the deceased workman had suffered a myocardial infarction 5 to 7 days
prior to his death, and that if he had not worked at school on the day of his death it would
not have necessarily have made any difference in the rupture at work that evening. The
rupture is related to activity, but it could occur on any rise of blood pressure. Dr. Griswold -
Fe?f the school work the deceased workman had done on the day of his death had nothing to
do with the death. Dr. Griswold testified that any one of the acts the deceased workman
had performed that night at Riviera could have precipitated the rupture.

The Referee found that the preponderance of the evidence supports a conclusion,
based on the opinion of Dr, Griswold, that the activity in which the deceased workman
was engaged at the time of his death was the cause of the death. He affirmed the Fund's
denial of responsibility and remanded the claim to Employers Insurance of Wausau for
payment of compensation benefits. :

The Board, on de novo review, adopts the Referee's order.
ORDER
The order of the Referee, dated February 24, 1976, is affirmed..

Claimant's counsel is awarded as a reasonable attorney fee for his services in con-
nection with Board review, the sum of $300 payable by the Employers Insurance of Wausau.

SAIF CLAIMl NO, WC 153199 OCTOBER 22, ]976'

JAMES STEPHENS, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination

Claimant sustained a comEenscble injury to his right knee on October 28, 1968.
A Determination Order of October 6, 1969 granted claimant time loss only. Claimant's
aggravation rights have expired. '

Claimant continued having knee problems and his claim was voluntarily reopened
on October 1, 1975. In February, 1976 claimant underwent o medial meniscectomy of
the right knee. Chondromalacia was present. :

In Dr. Posquesi's closing report of September 13, 1976 he found claimant had full range
of motion in his right knee and normal lateral stability; although forceful abduction caused
pain in the medial collateral ligament. Both of claimant's legs have quadriceps atrophy.

The State Accident Insurance Fund requested a determination on October 4, 1976.
Evaluation recommended awarding claimant 22.5 degrees for 15% loss of the right leg
and temporary total disability compensation from October 1, 1975 through September 10,
1976, less time worked. ' '
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ORDER

Claimant is hereby granted temporary total disability compensation from October 1,
1975 through September 10, 1976, less time worked; and 22.5 degrees for 15% loss of
the right leg.

WCB CASE NO. 75-5392 OCTOBER 22, 1976

PATRICK KELLY , CLAIMANT

and In the Matter of the Complying Status of ‘
GARY BURNETT, dba Forest Fibers Co. !
- Sidney Nicholson, Claimant's Atty. f
George Woodrich, Employer's Atty.
Dept. of Justice, Defense Atty.
Request for Review by SAIF

The State Accident Insurance Fund requests review by the Board of the Referee's
order which found Gary Burnett, dba as Forest Fibers Company, a non-complying employer
from July 1, 1975 through July 16, 1975, but that from July 17, 1975 through August
18, 1975 the State Accident Insurance Fund was estopped from denying coverage for
this period to the employer. The order also held the State Accident Insurance Fund
responsible for claimant's industrial injuries suffered on August 5 and August 18, 1975 and
directed it to pay claimant's attorney $75 as a reasonable attorney fee.

There is no dispute in this case that claimant sustained the two industrial injuries
while working for Forest Fibers Company . '

The employer had been insured by the State Accident Insurance Fund for a number

. of years. On May 15, 1975 the Fund notified the employer that his policy had to be
renewed as of July 1, 1975. He was again notified about the renewal on July 15, 1975,
On July 1 the Fund still had not heard from the employer. On July 14, 1975 the Fund
notified the employer that his policy had been cancelled for failure to renew.

In the meantime the employer had moved his place of business, from the Eugene
area to Deadwood, a town on the coast. In the past his bookkeeper had taken care of the
payroll premiums. He would notify the employer of the amounts due and the employer
would make out a check for the total amount which the bookkeeper would submit to the
Fund.

The employer testified that in June, 1975 he tried to get a payroll form from the
Fund by telephone calls, but never received anything. On July 14, 1975 the employer
figured his own payroll form and submitted it to the Fund, together with a check for Kis
payroll payments for the month of June; he also notified the Fund he had moved to
Deadwood.

On July 17, 1975 the Fund acknowledged receipt of the employer's payment for
his June, 1975 payroll and informed him he had overpaid $18.61. On the statement of
accounts sent to the employer was written: "This statement is for your information only,
no payment is necessary, This credit may be used on future reports.” This was sent even
though the Fund had previously cancelled the employer's coverage.

~ The employer and his bookkeeper both testified they had never received the Fund's
notices of renewal or cancellation.

-60-



~ The Referee found that the Fund had sent out the notice of renewal, as required
by law, to the employer and also the notice of cancellation; he also believed the testi-- .
mony of the employer-and his bookkeeper that neither had ever received them.,

The Referee's main concern was the statement of accounts sent by the Fund to the
employer; he found no justifiable reason for the Fund to keep the employer's $18.61
overpayment after it had cancelled his coverage; also the statement that this was to be
a credit towards future premiums was misleading and gave the employer the impression -
that he was covered at that time.

The Referee found that the Fund was estopped from denying coverage after the
date of the statement of accounts, namely, July 17, 1975,

The Referee concluded, based upon all of the evidence, that although the
employer was a non-complying employer from July 1, 1975 through July 16, 1975,
commencing July 17, 1975 and through August 18, 1975 the Fund was responsible for
coverage of claimant's employees.

Because of the conclusion, stated in the preceding paragraph the Referee found
that claimant's two industrial injuries were the responsibility of the Fund. Furthermore,
because of the issue of non-complying status of this case claimant was forced fo seek
legal counsel and, therefore, claimant's attorney was awarded $75 as a reasonable
_ attorney fee to be paid by the Fund. '

The Board, on de novo review, adopts the Referee's order,
ORDER
The order of the Referee, dated May 18, 1976, is affirmed.

SAIF CLAIM NO. C 26000 OCTOBER 22, 1976

GLEN W, PAYNTER, CLAIMANT

Keith Skelton, Claimant's Atty.

- Dept. of Justice, Defense Atty.

Supplemental Own Motion Order
Awarding Attorney Fees

On October 6, 1976 the Board issued its Own Motion Order pursuant to ORS
656.278 and remanded the claimant's claim to the State Accident Insurance Fund to be
accepted -and for the payment of compensation as provided by law, commencing July 15,
1976 and until the claim is closed pursuant to ORS 656.278. The order failed to
include an award of a reasonable attorney fee.

ORDER

Claimant's attorney shall be awarded a sum equal to 25% of dny compenscﬁbn
which claimant shall receive as a result of the Own Motion Order of October 6, 1976 .
payable out of said compensation as paid, not to exceed $2,300.



A CLAIM NO, B53-131107 OCTOBER 22, 1976
IDA WALKER, CLAIMANT

Own Motion Determination

Claimant injured her back on August 6, 1969. A Determination Order of
November 10, 1970 granted her an award for 10% unscheduled disability . On August
3, 1972 a Second Determination Order granted her an additional award for 5%
unscheduled low back disability.

Subsequently, the carrier voluntarily reopened claimant's claim for further medical
treatment recommended by Dr. Berselli, which included hospital bed rest and traction.
Claimant's aggravation rights have expired. On May 24, 1976 Dr. Berselli released
claimant to return to work.

" The carrier requested, on August 9, 1976, a closing evaluation, however,
claimant could not be located.

Evaluation recommended claimant be granted compensation for temporary total
disability from March 22, 1976 through May 23, 1976; due to claimant's unavailability
for a closing examination claimant's present permanent partial disability cannot be
rated. :

ORDER

- Claimant is hereby granted compensation for temporary total disability from March
22, 1976 through May 23, 1976.

WCB CASE NO ., 75-4361 OCTOBER 22, 1976

KATHERINE E. MCRAY, CLAIMANT
C.S. Emmons, Claimant's Atty.
Charles Holloway I1l, Defense Atty.
- Order

On October 11, 1976 the Board received from Hartford Accident Indemnity Company
a motion to dismiss Hartford as a party to the request for review made in the above entitled
matter by Industrial Indemnity.

The facts relating to the initial request by Industrial Indemnity that the Board join
Hartford as a party fo the above proceedings at the hearing level are fully set forth in
the Own Motion Order entered July 15, 1976 which denied the request.

' The request for review by Industrial Indemnity on June 30, 1976 was acknowledged
and Industrial Indemnity and claimant were advised of the schedule for filing of briefs and
the briefs now have been received from both parties. At no time did the Board consider
Hartford as a party to the proceedings on review. However, the appellant's brief refers
to Hartford, therefore, for the purpose of clarification, the Board again will, by granting
the motion made by Hartford, dismiss Hartford Accident Indemnity Company as a party
to the proceedings before the Board at this time.

It is so ordered.
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WCB CASE NO. 75-4853  OCTOBER 22, 1976
JENNINGS VOGUE, CLAIMANT
Sidney Galton, Claimant's Atty .
Merlin Mlller, Defense Atty.
Request for Review by Claimant
Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which remanded

claimant's claim to the employer to reopen for further medical care and treatment and

for additional temporary total disability compensation, commencing January 9, 1976
until closure is authorized. Also claimant was referred to the Disability Prevention
Division for a determination of his employability. The Referee awarded an attorney fee
to claimant's counsel equal to 25% of the temporary total disability compensation and
25% of any future award of permanent partial disability.

Claimant contends that the Referee should have rated his extent of permanent \
partial disability and awarded compensation for permanent total disability, or if the
reopening of the claim was correct, that the attorney fees should be poyoble by the
employer and penalties assessed for its unreasonable Fesistance and delay in reopening

‘claimant’s clcum

Claimant has been a truck or bus driver for thirty years. He has had several
injuries to his low back while working for this employer, and has an arthritic spine and
degenerative disc disease. On January 13, 1975 claimant suffered an industrial injury
to his low back diagnosed as-acute lumbosocral strain with degenerative ClISC dlseose
Claimant's freahng physician was Dr. Post. : ,

On chober 18, 1975 Dr. Post found claimant medically stahonary, he Felf
claimant could not return to l'ns regular occupation but mlghf be employable in sedentary
lrghf employment. .

On November lO 1975 a Determination Order cwarded claimant 115.2 degrees
for 60% unscheduled dlsabullty, corrected on November 19, 1975 to 192 degrees for
60% unscheduled disability.

A chart note of Dr. Post's, dated January 6, 1976, indicated clclmcnf had. lifted
somefhmg while at the beach and had suffered recurrent pain and spasm. The employer's.
carrier wrote to Dr, Post inquiring if the lifting episode at the beach was an intervening
accident. Dr. Post's reply of February 13, 1976 was received by the carrier.on February
23, 1976. He stated that the lifting e lsode caused exacerbation of clcumonr s condition.
Dr. Post went on to say: "l also feel that the fact that such a minimal stress could preci-
pitate such major symptoms is an index of how 5|gnlflconf Mr. Vogue s underlymg back
problem is and how strong his predisposition is to re=injury with minor stress."

|

The employer contends that it was Dr. Post's lefter of February 13, 1975 that

_olerfed it of claimant's need for reopening which, at the hearing, it ogreed to do.

The claimant contends that the chart note of Dr. Post, dated Jahuary 9, 1976,
gave the employer adequafe notice of a request for reopening. _

The Referee Found claimant lacked motivation fo returmn to work, however, clolmonf
has constant pain exacerbated by daily activities. Claimant is so dlsabled he couldn't
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obtain employment within his capabilities, based on his age, education and experience
without assistance.

Claimant had been referred at the Disability Prevention Division to a service
coordinator for job placement. The Disability Prevention Division concluded it was
not feasible to put claimant in a vocational rehabilitation program. The service coor=
dinator ceased aiding claimant because claimant stated he had retired on his doctor's
advice. ' Co

The Referee concluded that the defendant's failure to reopen claimant's claim
based on the chart note of January 9, 1976 was not unreasonable but the claim should
be reopened as of that date. Furthermore, he concluded that without assistance, both
medically and vocationally, towards employment, claimant is perilously close to
"odd-lot" permanent total disability.

The Referee found Dr. Post is still- treating claimant conservatively with prospects
of future improvement and he was not medically stationary. He remanded claimant's
claim to the employer for reopening as of January 9, 1976 for further medical care and
treatment, temporary total disability compensation and vocational rehabilitation services
from the Board's Disability Prevention Division.

He concluded that claimant's counsel's attorney fee must come out of claimant's
increased compensation. The employer had not rejected claimant's request for reopening,

therefore, neither penalties nor attorney fees are justified. The:situation is not the
same as in Cavins v SAIF, 75 Or Adv Sh 1963.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated March 9, 1976, is affirmed.

WCB CASE NO, 76-1826 OCTOBER 26, 1976

ERNEST ALLEY, CLAIMANT

Rick McCormick, Claimant's Atty.
Lyle Velure, Defense Atty.
Amended Own Motion Order

On October 5, 1976 the Board entered its own motion order in the above entitled
matter. '

On October 12, 1976 the employer, by and through its attorney, filed a motion
asking the Board to reconsider its Own Motion Order of October 5, 1976 on each of
the following grounds:

(1) The Board failed to consider the responsibility of employer,
McQueary Company, who should be the responsible employer on
this matter since the claimant had healed prior to his injury with
that employer.

(2) The Board is without authority to award attorney fees except
when from compensation on own motion rulings.
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WCB CASE NO. 75-3872 OCTOBER 26, 1976

HARLEY SHORT, CLAIMANT
Evoh! Malagon, Claimant's Atty,
Richard Butler, Defense Atty.
Own Motion Order

On January 20, 1976 the claimant requested the Board to exercise its own motion
jurisdiction pursuant to ORS 656.278 and reopen his claim for an industrial injury suffered
on January 11, 1968.

On December 24, 1975 the claimant requested a hearing on a denial by the State
Accident Insurance Fund, dated December 19, 1975, of an industrial injury. alleged to
have been suffered on February 27, 1975 while claimant was in the employ of Lane
County. Claimant's employer in 1968 had been furnished workmen's compensation
coverage by Aetna Casualty & Surety Company . '

The Board did not have sufficient evidence to determine whether claimant had
suffered a new injury in 1975, the responsibility of the Fund, or had suffered an aggrava-
tion of his 1968 injury, the responsibility of Aetna Casualty & Surety Company; therefore,
it referred the matter to the Hearings Division on January 30, 1976 with instructions to
hold a hearing, take evidence on this issue and thereafter to submit to the Board an
abstract of the proceedings together with the Referee's recommendation.

On June 22, a hearing was held before Referee Gayle Gemmell and the Board has
now been furnished an abstract of the proceedings and the advisory opinion of the Referee.
After reviewing the abstract of the proceedings and studying the advisory opinion, the
Board concludes that the Referee's advisory opinion, a copy of which is attached hereto
and, by this reference, made a part of this order, should Ee accepted. :

i ]
ORDER

Claimant's claim for his industrial injury suffered on January 11, 1968 is remanded

_ to the employer, Unisphere Inc., and its carrier, Aetna Casualty & Surety Company, to
be accepted for the payment of compensation, as provided by law, commencing March 12,
1976 and until the claim is closed pursuant to ORS 656,278, less time worked.

- Claimant's counsel is awarded as a reasonable attorney fee a sum equal to 25% of
any compensation which claimant shall receive as a result of this order, payable out of

said compensation as paid, not to exceed the sum of $2,000.

The claimant has no right to a hearing, review or appeal on this award made by
the Board on its own motion.

The Aetna Casbclfy & Surety Company may request a héoring on this order.

This order is final unless within 30 ddys from the date hereof the Aetna Casualty
& Surety Company appeals this order by requesting a hearing.
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(no number available) OCTOBER 26, 1976

BONNIE BROOKS, CLAIMANT

Michael Walsh, Claimant's Atty.
Dept. of Justice, Defense Atty.

Own Motion Order

On July 15, 1976 the clmmanr requested the Board to exercise its own motion
jurisdiction pursuant to ORS 656.278 and reopen her claim for an industrial injury .
suffered on April 15, 1953 while working for the Pendleton Woolen Mills, The
employer's workmen's compensation coverage at that time was furnished by the State
Industrial Accident Commission whose successor is the State Accident Insurance Fund.
Claimant's aggravation rights have expired.

On July 20, 1976 claimant's counsel was advised that it would be necessary to
furnish current medical reports establishing that claimant's condition -has worsened since
the last closure and that the worsened condition is attributable to the original industrial
injury. Counsel was also advised that copies of the application and supporting medical
reports must be furnished to the State Accident Insurance Fund which would be given 20
days thereafter to inform the Board of its position.

, On September 22, 1976 the Board received from claimant's counsel medical reports
from Drs. Broth, Shiomi and Harding. Copies of these reports have been furnished to the
Fund.

As of the date of this order no response has been received from the Fund and the
Board assumes, therefore, that it has no objections to the reopening of the clmm based
upon fhe medical reports of Drs. Brofh Shiomi and Hordmg

ORDER

Claimant's claim for her April 15, 1953 injury is remanded to the State Accident
Insurdnce Fund to be accepted and for l'he payment of compensation, as provided by law,

commencing on the date of this order and until the claim is closed: pursuant to ORS
656.278. |

Claimant's counsel is awarded as a reasonable attorney fee a sum equal to 25%
“of any compensation which claimant may receive as a result of this order, payable out
of said compensahon as pcnd not to exceed $2,000. : :

WCB CASE NO, 76-146 _OCTOBER 26, 1976

WANDA YOUNG, CLAIMANT
Brian Welch, Clalmonf s Atty.
William Holmes, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Moore and Phillips.
“On September 30, 1976 the Board entered its Order on Review in the above entitled
matter. The second sentence of the next to the last paragraph on page 3 of the said order

sfcfes, in part, that no brief was received from claimant and, therefore, claimant's counsel
is not entitled to an attorney fee for his services at Board review. :
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Clalmant s request for Board review of the Referee's Opinion and Order entered
in the above entitled matter on July 30, 1976 is dismissed.

STIPULATION AND ORDER
The parties stipulate and agree as follows:

: 1. On or about May 17, 1970 claimant sustained a compensable injury arising out
of and in the course of her employment by Payless Drug Store. Benefits were paid by
State Accident Insurance Fund and the claim was closed by a First Determination Order
entered and mailed December 27, 1971 in which claimant was awarded 16 degrees for
unscheduled cervical disability. The claim was later reopened for medical treatment and
payment of temporary total disability and was again closed by a Second Determination
Order entered and mailed December 12, 1973 in which claimant was awarded an addi-
tional 16 degrees for unscheduled neck disability. Claimant filed a timely request for
hearing on the Second Determination Order.

2. On July 23, 1976 a hearing was held and on July 30, 1976 Referee Page
Pferdner issued an Oplmon and Order awarding to claimant 96 degrees for unscheduled
cervical and occipital disability resulting from the injury of May 17, 1970, an increase
of 64 degrees over that previously awarded by the two determination orders. Claimant
filed a fimely request for review of the opinion and order and the matter is now before the
Workmen's Compensation Board for review. In the opinion and order the referee made
specific findings that claimant's rheumatoid arthritis has not been caused by nor aggravated
by her compensable injury and her psycho|og|cal/psychlafrlc dysfunction was not caused
by nor materially aggravated by her compensable injury. :

3. The parties agree that all issues which have been or could be raised by claimant
in the review by the Workmen's Compensation Board may be settled and compromised by -
entry of an order awarding claimant 128 degrees for unscheduled cervical and occipital
dlSleIlfy, an increase of 32 degrees over the permanent d|sab|||fy previously awarded to
claimant in this c|a|m fhe award to be in lieu of all previous awards.

4. Clalmanf s aHorneys, Malagon, Starr & Vinson, shall be entitled to a reasonable
attorney fee equal to 25% of the additional permanent disability payable under this
stipulation and order, the fee to be paid out of the additional award and not to exceed
the allowable maximum. -

WCB CASE NO. 76-2852  OCTOBER 26, 1976
 WCB CASE NO. 76-2853

MARY E. HARTMAN,-CLAIMANT
Sidney Galton, Claimant's Atty.
Dennis VavRosky, Defense Atty.
Order

On October 7, 1976 the Board received from Underwriters Ad|usf|ng Company a
motion for an expedlfed review of the above entitled matter.

A requesf for review will be expedited only if it is necessary to avoid a hardship
case agamsf the involved workman. The Board, after due consideration, ‘concludes
that such is not the situation in this case, fherefore, the motion should be denied.

It is so ordered. "
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WCB CASE NO., 75-4628 OCTOBER 26, 1976

PATRICIA DIMMICK, CLAIMANT

Stephen Brown, Claimant's Atty.

Daryll Klein, Defense Atty..

Supplemental Order Awarding Attorney Fees

" The Board's Order on Review issued October 8, 1976 in the above entitled matter
failed to include an award of a reasonable attorney fee. '

ORDER

It is hereby ordered that claimant's counsel receive a reasonable attorney fee in
the amount of $300, payable by the employer, for services in connection with Board review.

WCB CASE NO. 75-4153 OCTOBER 26, 1976

JAMES MAULDIN, CLAIMANT
Jack Ofelt, Jr., Claimant's Atty.
Dept. of Justice, Defense Atty.
Order

" On October 13, 1976 an Order of Dismissal was entered in the above entitled matter,
based upon the State Accident Insurance Fund's withdrawal of its request for review.

The Board is now informed that the claimant has entered a vocational retraining
program and has been receiving compensation for temporary total disability since March,
1976. These facts were unknown to the attorneys and the Referee at the time the Referee's
Opinion and Order was entered on May 25, 1976. Furthermore, the Fund has been
authorized to cancel the additional permanent disability award which was granted by the
Referee's Opinion and Order. This was the basis for the Fund's withdrawal of its request
for review, however, such facts were not known to the Board until this date.

The Board concludes that claimant's entry into a vocational retraining program has
the effect of setting aside as premature the Opinion and Order entered on May 25, 1976,
Therefore, the Order of Dismissal, dated October 13, 1976 should be set aside.

It is so ordered.

SAIF CLAIM NO. NC 47563 OCTOBER 26, 1976
JEFFREY DAVIS, CLAIMANT

Own Motion Determination

The Board issued an Own Motion Order on February 26, 1976 granting claimant
compensation for temporary total disability only.

Claimant was not satisfied with the award but he had no appeal rights. The carrier,
on its own volition, had the claimant re-examined by Dr. Larson and, based upon his
report of April 28, 1976, the carrier requests a new determination by the Board.

Dr. Larson found claimant has increased degenerative changes since the original
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WCB CASE NO., 75-4836 OCTOBER 27, 1976

STEVE BURTIS, CLAIMANT

William Schumaker, Claimant's Atty .
Dept. of Justice, Defense Atty.
Request for Review by SAIF

, The State Accident Insurance Fund requests Board review of the Referee's order
which granted claimant 64 degrees for 20% unscheduled disability. Thé Fund contends
the Determination Order of July 14, 1975 should be affirmed.

. Claimant, a truck driver, suffered a compensable low back injury on August 14,
1974; attempting to lift a 300 pound pallet jack, he strained his low back.

Claimant was treated conservatively‘and Dr. Church diagnosed lumbosacral myo-
fascial strain. Claimant tried to return to work several times but each time his symptoms
progressed. Dr. Church recommended vocational rehabilitation for evaluation and
stated claimant should see his family physician for a program of weight reduction.

Dr. Mason, at the Disability Prevention Division, examined claimant on April 11,
1975 and diagnosed lumbosacral strain, mild at most; definite emotional overlay '
exaggeration. He recommended a job change for clcumonr

A psychological evaluation of April 15, 1975 indicated claimant's injury had pro-
duced some psychopathology, however, with satisfactory rehabilitation no continuation
of this was expected. Prognosis for restoration and rehabilitation was good.

A Determination Order of July 14, 1975 granted claimant 16 degrees for 5%
unscheduled low back disability .

On September 9, 1975 claimant reinjured his back while picking up a lawn mower.
On January 15, 1976 claimant opened his own business, doing auto tuneup work;
this job enables him to set his own pace. However, this endeavor has not proven to be

as profitable as claimant had hoped and he is on the verge of quitting and looking for a
job or seeking vocational counseling.

The Referee found, based on the reports of Dr. Church and Dr. Mason, that
claimant's disability is minimal or, at most, mild. Claimant has an 11th grade education
and has an average intelligence. He is somewhat obese.

The Referee concluded that claimant was still in the process of readjustment to the
consequences of his injury and that he lost more wage earning capacity than the award
of 5% granted by the Determination Order indicated. To adequately compensate claimant
for his loss of wage earning capacity he granted him an additional 48 degrees a total of
64 degrees equal to 20% unscheduled disability .

The Board, on de novo r"eviéw, affirms the Referee's order.

ORDER
The order of the Referee, dated June 8, 1976, is affirmed.

Claimant's counsel is awarded as a reasonable attorney fee for his services in
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connection with Board review the sum of $300 payable by the State Accndenf Insurance
Fund.

WCB CASE NO, 75-4387 OCTOBER 27, 1976

GREGORY CHRISTIAN, CLAIMANT
Hugh Cole, Claimant's Atty.

Dept. of Justice, Defense Atty.
‘Request for Review by SAIF

_ The State Accident Insurance Fund requests review by the Board of the Referee's
order which granted claimant an award for permanent total disability.

Claimant suffered a knee injury on October 4, 1972, his claim was denied.
_After a hearing, a Referee, on September 10, 1974, remanded the claim to the Fund
for acceptance and payment of benefits for the right knee and generalized rheumatoid
arthritis conditions.

A Determination Order of June 13, 1974 granted claimant 30 degrees for 20%
loss of the left leg. : . .

In October, 1974 Dr. Anderson stated claimant would be unable to return to his
former occupation as a logger.

A Second Determination Order entered October 15, 1975 granted claimant an
additional 48 degrees for 15% generalized rheumatoid arthritis involving multiple joints.

In April, 1975 Dr. Stoner examined claimant and stated there was no curative
treatment tor claimant's problem, the ultimate prognosis was totally .unpredictable and
this condition would be disabling. Claimant has times of exacerbation of this condmon
and times of remissions. :

The Referee found that claimant now complains of swe|||ng in aH joints, especually
the Iarger ones. He has minimal use of the right hand and experiences pain in his wrist
when signing his name or gripping a steering wheel. He has trouble walking and putting
on his shoes. . : .

Claimant has passed the entrance examinations at River City College and has the
intellectual capacity for college level study.

The Referee concluded that claimant is unable to be employed gainfully and
regularly because of his present physical disability and he granted claimant.-an award of
permanent total disability effective September 27, 1975, ollowmg the Fund to offset any
previous payments for permanent partial dnsabnhfy made since that date.

The Board, on de novo review, concurs with the findings and conclusions of the
Referee.

ORDER
The order of the Referee, dated June 2, 1976, is affirmed.

' Claimant's counsel is granted as a reasonable attorney fee for his services in
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connection with Board review, the sum of $350 payable by the State Accident Insurance
Fund. .

WCB CASE NO . 75-4068 OCTOBER 27, 1976

ROBERT ROBINSON, . CLAIMANT
Fred Allen, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Claimant requests Board review of the Referee's order which affirmed the State
Accident Insurance Fund's denial of claimant's claim for a bronchopulmonary disease.

Claimant is a 63 year old rock quarry worker who first experienced abnormal
breathing in 1969. Claimant was a heavy cigarette smoker, smoking 4 or 5 packs a day
until 1964 when he quit. He now smokes a pipe.

Claimant, in March, 1975, saw Dr. Wilson, an allergist, who diagnosed chronic
obstructive pulmonary disease, chronic bronchitis. Dr. Wilson indicated claimant's
work was not the cause of his pulmonary disease. On June 6, 1975 Dr. Wilson stated
claimant’s pulmonary disease was due to his long standing heavy cigarette smoking but
was aggravated by heavy dust. In July, 1975 Dr. Wilson indicated that claimant's
bronchopulmonary disease which he had had for many years could be increased if he were .
placed in an environment of air pollutants.

Dr. Mayo, a general practitioner, in December, 1975 felt that because claimant's
examination.in 1971 had indicated no bronchitis or coughing, the dust at the quarry had
contributed to his present condition.

The Referee found claimant had failed by medical proof to prove he had a compen-
sable condition, except on a temporary basis. Dr. Wilson felt claimant's job was not a
material contributing factor; Dr. Mayo felt it was. Dr. Wilson had found that the aggra-
vating effects of the dust exposure had disappeared.

The Referee concluded that the most weight should be given to the medical opinion
of Dr. Wilson, a specialist, which was basically corroborated by the opinion of Dr. Hanson,
also a pulmonary expert. He affirmed the denial.

The Board, on de novo review, adopts the Referee's order.

. ORDER

The order. of the Referee, dated April 7, 1976, is affirmed.
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Claimant was referred to Dr. Nash who examined claimant on October 20, 1970
and found fumbosacral instability, possible ruptured intervertebral disc L5-S1, spondy-=
lolysis L5-S1. He recommended conservative treatment. On November 17, 1970 a
myelogram was performed which proved normal.

A psycholog.iccﬂ evaluation of January 22, 1971 by Dr. Hickman indicated
claimant's psychopathology was moderately severe and moderately attributable to the
injury . Prognosis for successful rehabilitation was only fair.

On March 24, 1971 the Back Evaluation Clinic recommended claimant should not
return to his former occupation.

On December 3, 1971 Dr. Schuler examined claimant and found claimant needed
motivation to return to work. Dr. Schuler felt in time claimant could return to his former
occupation. He rated claimant's permanent disability at that time as mild as far as loss
of motion in the back was concerned. '

On April 18, 1972 Dr. Nash and Dr. Eilers performed a lumbar laminectomy and
spinal fusion. On March 22, 1973 Dr. Eilers performed an excision of a neuroma. On
June 7, 1973 Dr. Eilers again explored the area of the spinal fusion. . On February 6,
1974 Dr. Eilers performed another lumbar laminectomy .

On November 18, 1974 Dr, Eilers examined claimant and found his condition
medically stationary. On March 10, 1975 Dr. Eilers said claimant should get back to
doing something on a 2 to 3 hour a day basis which involved no.great amount of bending
or squatting.

On April 21, 1975 Dr. Seres, after examining claimant, stated he had no signifi-
cant goals for rehabilitation. Claimant didn't feel he was employable; his major goal at
that-time was maintaining financiol security.

After an examination of claimant on July 8, 1975 Dr. Eiler's opinion was that .
claimant's workmen's compensation benefits exceeded his prior earnings and for this
reason claimant lacked incentive to return to work. He found some mild restriction in
claimant's back motion, but felt claimant could return to gainful employment.

"~ A Determination Order of August 11, 1975 granted claimant an award of 128
degrees for 40% unscheduled low back disability .

The Referee found that Drs. Seres, Newman and Russakov agreed claimant had;
beyond a doubt, physical disability and pain. They also concurred that claimant's
motivation factors rather than physical disability.was his major problem. Claimant also
lacked involvement when at the Pain Center.

The Referee found that Br. Eiler, claimant's principal treating physician, had
found only mild restriction of motion in claimant's back. A film was presented at the
hearing which showed claimant in a variety of situations in active movement without
any indication or visual sign of pain or distress. The Referee found claimant not a
credible witness and his complaints of limitations were inconsistent with the film showing
claimant effortlessly engaging in movement claimant testified he could not do without
great distress.

The Referee concluded that claimant had failed to sustain his burden of proof, and
therefore, he affirmed the Determination Order of August 11, 1975,
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ORDER

The order of the Referee, dated June 23, 1976, is affirmed.

WCB CASE NO. 75-56 OCTOBER 29, 1976

DAVID CHOSE, CLAIMANT

S. David Eves, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund requests review by the Board of the Referee's
order which granted claimant an award of permanent total disability.

On March 21, 1973 claimant suffered multiple injuries to his right foot, leg, left
thumb, jaw, right hand and head when he fell 28 feet from a platform. Claimant was
hospitalized and underwent surgery for closed reduction of mid-tarsal fracture dislocation
and the fractured medial melleolus. On August 14, 1973 claimant returned to limited
employment . ‘

On November 9, 1973 Dr. Brooke examined claimant and found he was having
emotional problems; claimant is afraid to go back to work and has a fear of heights.
He has developed an explosive temper. Dr. Brooke felt claimant should see a psychiatrist.

On December 5, 1973 Dr. Brooksby, a psychiatrist, examined claimant and found
mixed chronic brain syndrome, due to brain trauma and anxiety reaction, moderately
severe.

~ After another examination on April 9, 1974, Dr. Brooksby stated that if claimant
cannot resume electrician work he may be totally disabled.

Claimant was seen on July 10, 1974 at the Disability Prevention Division by Dr.
Van Osdel who found minimal memory deficit and obvious gross functional overlay. Dr.
Hickman found claimant's psychological problems were primarily attributable to his
accident and that claimant may suffer permanent impairment of intellectual function as
a result of his accident. He felt claimant had a need for rehabilitation but that it would
be difficult to get claimant through a training program because of his persistent symptoms.

A Determination Order of December 17, 1974 granted claimant 144 dégrées for
45% unscheduled head and back disability; 33.75 degrees for 25% loss -of the right foot;
and 20.25 degrees for 15% loss of the left foot.

On July 29, 1975 Dr. Knox, a neurologist, stated that because of claimant's con-
tinuing problems, he is currently unemployable and if he "does prove to have subtle
organic changes in terms of cerebral function, then this will drastically reduce his ability
to perform in any significant capacity in terms of being a useful employee."

On November 14, 1975 Dr. Ackermdn, a clinical psychologist, found, based upon
claimant's emotional and mental status, that he would not be capable of working. He
also expressed the possibility that claimant's incurred brain damage was sufficient to
result in chronic post-traumatic organic state of excessive libility, poor concentration
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and memory. "ln many ways he may function like a post-lobotimized person for the
rest of his life."

The Referee found claimant had had no physical limitations or emotional problems
prior to his industrial injury. The weight of the medical evidence established that
claimant's physical impairment is substantial and the weight of the psychologlcal and
emotional evidence established a substantial psychopathology which results in emotional
instability and disorientation in claimant's daily life. Based upon this evidence the

Referee found that claimant has proven he falls within the prima facie “odd-lot" category .

The Referee found that, claimant having proven he was prima facie "odd-lot", the
burden is upen the Fund to show suitable and gainful employment which claimant would
be physically and mentally capable of performing; it did nat do this. Therefore, the
Referee concluded that claimant was entitled to an award of permanent total dlscbilify

as of the date of his order.

The Board, on de novo review, adopts the Referee's order..
ORDER
' The order of the Referee dated February 3, 1976, is afFirmed.

Claimant's counse| is awcrded as a reasonable attorney fee For hls services in
connection with Board review, fhe sum of $400, pcycble by fhe State Accident Insurance
Fund. ,

WCB CASE NO, 75-4823 OCTOBER 29, 1976

RALPH GUERRA, CLAIMANT
Richard Klosterman, Claimant's Atty .
Dennis VavRosky, Defense Atty.
Request for Review by the Employer

Reviewed by Board Members Wilson, Moore and Phillips.

The employer seeks Board review of the Referee's order which found claimant to be
permanently and totally disabled as of the date of his order (April 19, 1976).

Claimant, who is now 53 years old, suffered a compensable injury to his low back
on Friday, May 31, 1974 while lifting a piano. He finished the shift and the following
Monday was seen by Dr. Rutz; thereafter, he returned to work on a limited basis for
approximately three weeks when he again injured his low back while loading a box car.
Claimant underwent a long course of conservative treatment, his principal physician being
Dr. Gambee. However, he was also examined by Dr, Marxer, an orthopedist and Dr.

Van Osdel at the Disability Prevention Division.

Following the second injury, claimant's only attempt to work was as a dispatcher
and he found he was unable to do this because of his back. Claimant had been adjudged
not to be a suitable candidate for vocational rehabilitation. He has an eleventh grade
education, served in the Marine Corp for nearly a year and since his discharge worked

exclusivelv as o truck driver and furniture mover for transfer companies in the Portland
e




_ At the present time claimant is receiving disability benefits from the Teamsters
Union which amount to $216 a-month and from social security in the amount of $220 a
month, these sums are in addition to his present workmen's compensation benefits received
as a result of the Determination Order mailed October 3, 1975 which awarded claimant
160 degrees for 50% unscheduled low back disability.

Claimant contends that he is permanently and totally disabled. He states he is
precluded from accepting employment outside of the Teamster's Union because if he does
he loses his Teamster's Union benefits which are based on 35 years of membership in the
Union and his contributions to its retirement fund.

Claimant's only other health problem has been a héart condition dating back '
approximately five years and which apparently has not given him any problems recently.
Dr. Gambee was of the opinion that back surgery was not advisable.,

The Referee found that with the exception of Dr. Marxer, who was of the opinion
that claimant could return to his former job, all the doctors who have treated and/or
examined claimant were in accord with the finding that claimant would not be able to
return to the type of work which he had done for the past 35 years.

The Referee found that the vocational coordinator had stated in his report that
claimant was twice rejected for retraining and for working towards his GED but he con-
c luded that there was no indication of a refusal to cooperate in vocational retraining
efforts.

The Referee found that the basic question was whether or not claimant had sufficient
motivation to return to work. He found, based upon his observation of claimant and the -
fact that claimant had a long steady work record and his determination to work following
his first injury, that claimant was well motivated, despite the fact that claimant had
~accepted retirement as indicated by the benefits he is presently receiving from the Team-
ster's Union and under social security. He concluded that even in the absence of the
disability pensions claimant was receiving, his efforts at re-employment would be futile
and that motivation alone could not surmount the barrier of a lifetime employment af -
heavy labor and a limited educational background.

The Referee concluded that claimant has sustained his burden of proving that he is
permanently and totally disabled. '

The majority of the Board disagree with the conclusion reached by the Referee.
The Board finds that the medical evidence supports an award of 160 degrees which is 50%
of the maximum allowed by statute for unscheduled disability; that such an award would
adequately compensate claimant for his loss of wage eaming capacity.

The Board feels that the claimant chose to voluntarily retire from the labor market
so that he could continue to receive his benefits from the Teamster's Union and under
social security. Therefore, he is not entitled to benefits as a permanently and totally
disabled workman under the Workmen's Compensation Law. The medical evidence, by
itself, is not sufficient to establish that claimant is permanently and totally disabled.

Dr. Van Osdel felt claimant probably would not be able to return to moving heavy furni-
ture and he recommended a job change which involved no lifting over 50 pounds and no
repetitive bending, stooping, or twisting. He made this recommendation not because
claimant could not return to his former job but because he should not do so in order to
avoid future back problems. ' :
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The Referee states in his order that claimant was twice rejected for retraining and
" for working towards the GED, however, the claimant's service coordinator in his report
of March 31, 1975 states that his opening interview with claimant was also the closing
“interview as the claimant had twice rejected retraining and the pursuance of his GED.

It would appear that rather than having been rejected for retraining, claimant himself
has rejected any offer of a retraining program which might return him to the labor
market ,

The majority of the Board further finds that claimant has not made a prima facie
case that he falls within the "odd-lot" category inasmuch as he has failed to show suffi=
cient motivation. Claimant testified that he had not sought work outside the Teamster's
Union; he attempted to justify this by saying he was precluded from such employment by
the loss of his Teamster Union benefits. Again the majority of the Board finds that this
is a choice which claimant must make. Dr. Munsey, after a psychological evaluation
of claimant ot the Disability Prevention Division, stated that the probability of claimant
returning to full time gainful employment was in a large part contingent upon the status
of his Teamster Retirement benefits and medical insurance coverage if he changes occupa-
tions. Dr. Specht was of the same opinion as of Dr. Van Osdel with respect to the
necessity of claimant. avoiding heavy lifting and repetitive bending or prolonged sitting;
however, Dr. Specht, who is a rehabilitation expert, concluded that claimant was a
suitable candidate for voccfional rehabilitation.

The majority of the Board concludes that claimant has failed to prove prima facie
that he falls within the odd-lot category, therefore, the burden remains with claimant
to prove that there is no suitable and gainful employmemL presenfly cvculcble to him on
a regular basis. He has failed to do so. :

The majority of the Board concludes that claimant was adequately compensated by
the award made by the Determination Order mailed chober 3, 1975 and such Determina=
tion Order should be affirmed. .

ORDER
The order of the Referee, dated April 19, 1976, is reversed.

The Determination Order mailed October 3, 1975 is affirmed and the employer may
make such adjustments as may be necessary with respect to payments of compensation for
permanent total disability previously paid claimant as a result of the Referee's order.

CLAIM NO, 541-CR 31683 OCTOBER 29, 1976

CHELEN F, KELSO, CLAIMANT
C.S. Emmons, Claimant's Atty.
Own Motion Order

On October 14, 1976 claimant requesfed the Board to exercise its own motion
jurisdiction, pursuant to ORS 656.278, and reopen her claim for an injury sustained on
October 10, 1968 while working for Wah Chang Corporation whose workmen's compensation
carrier was Insurance Company of North America. Claimant's claim had been closed
and her aggravation rights have expired.

) .

Claimant's request was supporfed by a letter from Dr. Spady, an orthopedic surgeon,
dated September 24, 1976, which stated that subsequent to the performance of back
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surgery by Dr. Anderson in the latter part of 1960, claimant had made a good recovery

.and was able to return to work. However, followmg her return to work claimant had

had gradual difficulties in her symptoms without any intervening traumatic episode, she
has continued to have severe back pain and has been unable to return to work. Dr. Spady
advised her not to return to work and placed her on conservative treatment with pain
medication and rest. He intends to refer her to the Pain Clinic but is not certain whether
claimant will ever be able to return to work.

~ The carrier, on Fébrucry 11, 1976, advised the claimant that they had received
Dr. Spady's report and also had been informed by the employer, Wah Chang, that
claimant was losing time from work as of January 19, 1976. The carrier at that time

_denied the payment of compensation for temporary total disability inasmuch as the

claimant’s aggravation rights had expired.

Claimant had been off work continuously since January 19, 1976 and she has been
advised by the employer that her absentee rercenfoge is more than that allowable and if
it continued she will be subject to dismissal.

The carrier was advised of claimant's request and given 20 days within which to

-notify the Board of its position. On October 20, 1976 the Board received a letter from

the carrier acknowledging notification of clalmonf s request and also furnlshmg the Board
a copy of its files, dating from February 20, 1976.

The Board, after due consideration to the report of Dr. Spady and the files furnished
by the carrier, concludes that claimant's request made to the Board to reopen her October
10, 1968 claim should be granted. :

ORDER

Claimant's claim for an industrial injury suffered on October 10, 1968, is hereby
remanded to the employer, Wah Chang Corporation, and its carrier, Insurance Company
of North America, to be accepted and for the payment of compensation, as provided by
law, commencing Jcnuary 19, 1976 and until the claim is closed, pursuant to ORS
656.278.

Claimant's counsel is granted as a reasonable attorney fee an amount.equal to
25% of any compensation which claimant may receive as a result of this order, payable
as pcnd not to exceed the sum of $2,000. .

WCB CASE NO., 73-3385 OCTOBER 29, 1976

ORVILLE LEE MIDDLETON, CLAIMANT
David Glenn, Claimant's Atty.

Dept. of Justice, Defense Atty.

Own Motion Order

Clcumcmf has requested the Board to exercise its own motion jurisdiction pursuani'
to ORS 656.278 and reopen his claim for an industrial injury suffered on October 3, 1967.
The claim was mmally closed by a Determination Order mailed October 21, 1970 and
therefore, claimant's aggravation rights have expired. At the time of the injury clalmanf
was employed by Spada Distributing Company, Inc., whose workmen's compensation
coverage was furnished by the State Accident Insurance Fund.
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On September 30, 1976 claimant's attorney wrote to both the employer and the
Fund advising them that claimant's condition had become worse as a result of the 1967
injury and he was, by this letter, filing a claim for aggravation of claimant's injury
which consists of trouble with claimant's hip. In support of this claim was a report from
Dr. Matheson dated September 28, 1976 which stated that claimant has been having
trouble with his left hip due to a previous surgery on his left knee.

On October 13, 1976 the Board advised the Fund that it had received claimant's
.claim for aggravation and that said claim was untimely but that the Board would consider
the matter under its own motion |ur|sd|chon a copy of claimant's letter and of Dr. ’
Matheson's report were forwarded to the Fund which was requested to advise the Board

of its position within 20 days.

On October 21, 1976 the Fund responded, stating that claimant had suffered an
injury to his left knee on October 3, 1967 which had required extensive treatment includ=-
ing many surgeries, the last a knee fusion which was performed on April 4, 1973,
Claimant has been granted disability awards totaling 85% of the maximum. allowable by
statute for loss of a leg. After o hearing the Referee entered an order on April 23, .
1974, stating that the loss of the function of the left leg was 85%. This opinion was .
affirmed by an Order on Review, dated October 8, 1974. There are no medical problems
in the file other than those relating to the left leg. ' . -

Dr. Matheson's report of September 28, 1976 merely states claimant has been
having trouble with his left hip due to surgery on his left knee; however, he does not
recommend any treatment. The Fund found no justification for reopening the claim.

The Board, after due consideration of the matter, concludes that there is not
sufficient evidence presented to it at the present time to justify reopening claimant's:
claim for the October 3, 1967 injury and, therefore, the request should be denied.

It is so ordered.

WCB CASE NO . 75-4443  OCTOBER 29, 1976

STANLEY ROBSON, CLAIMANT
Jerry Kleen, Claimant's Atty.
Roger Warren, Defense Atty.
Request for Review by Employer

The employer requests review v by the Board of the Referee's order. which remanded
claimant's claim for a left knee condition to it as a compensable claim.

Claimant, a logger and high climber, sustained a campensable injury to his mid
and low back on November 9, 1974, diagnosed as a lumbosacral strain,

On May 31, 1975, during a social event at his home, claimant |n|ured his left leg
when he fell whnle chmblnq a tree. This injury was diognosed as a fracture of the plateau
of the left tibia with comminution.

Claimant contends that the May 31, 1975 tree cllmbmg injury was a direct result
of his prior injury due to the fact that his ‘back gave out causing him to fall and because
climbing a‘tree was part of the therapy prescribed by his doctor.
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right knee. The Referee shall separately enter his Opinion and Order with respect to
the alleged aggravation of claimant's November 15, 1971 low back injury .-

Upon receipt of the transcript of the proceedings and the Referee's recommenda=
tion, the Board will enter its Own Motion Order with respect to claimant's 1966 claim.

.CLAIM NO. D53-118109 NOVEMBER 2, 1976
ART CHEATHAM, CLAIMANT

Own Motion Determination

Claimant sustained a left eye injury on June 27, 1967. A Determination Order
was entered on January 20, 1969 granting claimant an award of 100% loss of vision of
the left eye. Claimant's aggravation rights have expired.

A report of November 25, 1975 indicated claimant's sightless eye had become
painful -and an enucleation was performed on January 27, 1976. Claimant returned to
work on February 20, 1976. ~

On October 6, 1976 the carrier requested a determination. The Evaluation Division
recommended claimant be granted temporary total disability compensation from January
26, 1976 through February 19, 1976 but no further award of permanent partial disability.

ORDER

. Claimant is hereby granted an award of temporary total disability compensation
from January 26, 1976 through February 19, 1976,

WCB CASE NO. 76-1606 NOVEMBER 2, 1976

VICTORIA DAVID, CLAIMANT

Allan Knappenberger, Claimant's Atty.
Merlin Miller, Defense Atty.

Own Motion Proceeding Referred for Hearing

On September 17, 1976 the claimant, by and through her attorney, requested the
Board to exercise its own motion jurisdiction, pursuant to ORS 656,278, and modify or
change the Determination Order entered in the above entitled matter on January 6, 1971
to extend the time in which claimant may request a hearing on a claim for aggravation.
The request was supported by the affidavit of claimant's attorney and a medical report
from Dr. Logan, dated March 16, 1976.

. The injury which claimant bases her claim for aggravation on was suffered on
November 11, 1970 and her aggravation rights expired on January 4, 1976.

On October 6, 1976 the employer and its carrier responded to the request, stating
that there was no evidence that the first Determination Order was erroneously made and
that since the first Determination Order was not contested within one year of its issuance
the time for seeking redress with respect thereto has long past. Since there was no issue
with respect to the correctness of the original Determination Order there is no basis for
the Board to change said determination.
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With regard to the request for exercise of the Board's own motion jurisdiction,
the employer and its carrier allege that the evidence did not support reopening on
account of aggravation; that Dr. Logan's report indicates that if there was any worsen=
ing of claimant's condition it was due to her work at Woodland Park Hospital.

On March 31, 1976 (more than five yearé after the date of the first Determination
Order) claimant had requested an aggravation hearing stating the issues to be litigated
were (1) the amount of further medical care and treatment to be awarded claimant and

(2) the amount of permanent partial disability to be awarded to claimant.

The evidence before the Board at the present time is not sufficient for it to deter=
mine the merits of the request made by claimant on September 17, 1976. Therefore,
the matter is referred to the Hearings Division with instructions to hold a hearing and
take evidence on the merits of claimant's request. Upon conclusion of the hearing, the
Referee shall cause a transcript of the proceedings to be prepared and submitted to the
Board with his recommendations. ‘

WCB CASE NO, 75-4843 NOVEMBER 2, 1976

JAMES FERDANI, CLAIMANT

~ J. David Kryger, Claimant's Atty.

_Roger Warren, Defense Atty.
Request for Review by Claimant

Claimant requests review by the Board of the Referee's order which granted claimant
57 .6 degrees for 30% loss of the right arm. Claimant contends he is entitled to a greater
scheduled award and that the award he received by the Determination Order mailed.
- November 7, 1975, for his unscheduled disability is not adequate.

Claimant sustained a cohpensable injury on November 2, 1972 which caused a-
comminufed fracture of the midshaft of the right humerus and fractured ribs 'on the right
side, plus abrasion burns.

On November 22, 1972 Dr. Ellison performed surgery for closed reduction of the
right humerus. Thereafter, Dr. Ellison performed three more surgeries, the last was on
April 3, 1974. |

On July 30, 1975 Dr. Ellison found claimant medically stationary and stated that
claimant was left with significant residuals, principally in terms of cosmetic appearance,
atrophy and weakness in the extrémity. Dr. Ellison thought these conditions were per-
manent. '

- A Determination Order of November 7, 1975 granted claimant 128 degrees for v
40% unscheduled right shoulder disability. : A '

. The Referee found that the Determination Order did not grant claimant any compen-
sation for disability to the direct injury to his right arm. The evidence clearly. established
that claimant has suffered physical impairment to the right arm; there is o definite loss of
function in that extremity.

The Referee concluded that claimant was entitled to a scheduled award and granted

claimant 57.6 degrees for 30% loss of the right arm but that claimant had been adequately |
compensated for his loss of wage earning capacity by the award of 128 degrees.
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The Bodrd, on de novo review, affirms the Referee's order
ORDER

The order of the Referee, dated May 25, 1976, is affirmed.

WCB CASE NO. 76-693 NOVEMBER 2, 1976

ROGER FRANKLIN, CLAIMANT
Jerome Bischoff, Claimant's Atty.

Dept. of Justice, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the Workmen's Compensation
Board in the above entitled matter by the State Accident Insurance Fund, and said request
for review now having been withdrawn,

It is therefore ordered that the request for review now pending before the Board is
hereby dismissed and the order of the Referee is final by operation of law,

WCB CASE NO. 75-2238 NOVEMBER 2, 1976
WCB CASE NO, 75-5205 \

STEVEN GRINDEL, CLAIMANT
Richard Kropp, Claimant's Atty',
Keith Skelton, Defense Atty.

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed the
Determination Orders of May 9, 1975 and December 2, 1975, Claimant contends he is
entitled to 40% unscheduled disability for injuries sustained on November 14, 1974 and
April 24, 1975, ' :

On November 14, 1974 claimant sustained a compensable injury to his right para~-
vertebral musculature, upper and mid-thoracic region of his spine. Claimant was treated
conservatively,

On April 11, 1975 Dr. Ellison found claimant medically stationary and released him
from treatment.
’ On April 24, 1975 claimant sustained another compensable back injury. Thereafter
claimant's back hurt much worse. This injury was diagnosed as thoracic back strain.
Claimant attempted to seek treatment from Dr. Ellison again, however, Dr. Ellison refused
to treat him and he was referred to Dr. Steele.

Dr. Steele examined claimant on May 2, 1975, claimant was complaining of pain

in the right paracervical region and generalized weakness in the right upper extremity .
Dr. Steele diagnosed a chronic cervical strain with C5-6 injury.
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‘On May 29, 1975 Dr. Rockey examined claimant and found no change in her
condition. He stated claimant has chronic back pain of mixed etiology. He found
claimant unable to perform any productive work which requires lifting, bending or
prolonged standing. .

On August 27, 1975 a Third Determination Order granted claimant additional
temporary total disability compensation only. The claimant has a total of 160 degrees
for her unscheduled disability.

On Februory 3, 1976 claimant was examined by Dr. Kernak who opined claimant
has been "totally disabled for usual work that she dld" and also she is permanently and
totally disabled from any work that requires her to sit or stand for longer than a few
minutes at a time,

On January 9, 1976 Dr. Rockey stated claimant could do light or sendentary work
provided she could rest frequently. and if the job could be properly modified so as to
avoid lifting or bending.

On January 21, 1976 claimant was excmmed by the Orthopaedic Consultants who

rated claimant's dlsab|hfy as moderately severe at 60~80%. They also advised job
plccement in the bookkeeping field.

Claimant has not worked since her injury.

The Referee found claimant's serious symptoms continuing, with severe pain upon
most activity. She has limited range of motion in her back due to pain. Claimant has
her GED and is of average intelligence, she has several years experience as a bookkeeper.

The Referee found claimant motivated to return to work; the fact that she has not
sought employment is due to injury residuals of pain. He found claimant to be a credible
witness.

-The Referee concluded that claimant's condition permanently incapacitates her from
regularly performing at any gainful and suitable occupation and granted claimant an award
of compensation for permanent total disability. -

The Board, on de novo review, adopts the Referee's order.

ORDER
The order of the Referee, dated February 26, 1976, is affirmed.

Claimant's counsel is hereby awarded as a reasonable afforney fee for his services in
connection with Board review the sum of $400, payable by the employer.
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SAIF CLAIM NOQ . C 24847 NOVEMBER 2, 1976

JAMES STACEY , CLAIMANT

J. David Kryger, Claimant's Atty .

Dept. of Justice, Defense Atty.

Own Motion Proceeding Referred for Hearing

Claimant suffered a compensob|e injury on July 1G, 1966. At that time the
employer's workmen's compensation carrier was the predecessor of the State Accident
Insurance Fund, thé State Compensation Department. Claimant's claim was closed by

~a Determination Order mouled April 13, 1967, Claimant's agagravation rights have
expired.

At the present time claimant has received as a result of either a Determination
Order or stipulation awards equal to 60% of the maximum for unscheduled disability. The
last award was made on April 15, 1975,

On September 24, 1976 claimant requested the Board to exercise its own motion
jurisdiction, pursuant to ORS 656.278 and reopen his claim, alleaing that his condition
had worsened and he was in need of further medical care and treatment. The request was
supported by reports from Dr. Cottrell addressed to the Fund and dated May 20, 1976 and
also Dr. Cottrell's report to claimant's attorney dated August 25, 1976,

The Fund was advised of the request and furnished a copy thereof together with a
copy of each of Dr. Cottrell's reports. The Fund responded on October 7, 1976 stating
that it had authorized treatment and home traction apparatus on June 23, '1976 and noted
that claimant had already received awards totaling 60% of the maximum. Dr. Cottrell
had recommended that vocational rehabilitation be instituted and the Fund suggested that
possibly the Board should assign the case to the Disability Prevention Division for further
consideration for vocational retraining for claimant but it reFused to reopen the claim for
time loss payments,

At the present time the Board does not have sufficient medical evidence before it
to justify the reopening of claimant's claim. Therefore, the matter is hereby referred to
the Hearings Division to hold a hearing and to take evidence on the issue of whether the
claimant's present condition has worsened since his last award or arrangement of compen-
sation on April 15, 1975 and that said worsening is a result of his July 10, 1966 industrial
injury .

Upon conclusion of the hearing, the Referee shall cause an abstract of the proceed-

ings to be prepared and submitted to the Board together with the Referee's recommendation
on said issue. -
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on May 7, 1974 Dr. Misko and Dr. Eckhardt performed an L5-S1 lominecfom~y and lumbo=

sacral fusion.

On June 18, 1975 Dr. Newman and Dr. Painter interviewed claimant for a
psychological evaluation and found ¢laimant had had retraining as an accountant under
the Division of Vocational Rehabilitation and claimant states now he would "rather die"
than be an accountant. They found him to be of above average intelligence. They
diognosed depression, mederate to severe, psychophysiological reaction manifested in
hysterical conversion tendencies, strong involvement in a "sick role" and rejection of
attempts to help him. '

On July 23, 1975 Dr. Misko recommended claimant's claim be closed and that
claimant was permcnenHy and totally disabled. A Determination Order of September 24,
1975 granted claimant 112 degrees for 35% giving claimant o total of 75% unscheduled
disability .

Dr. Misko felt claimant could not return to his former occupation but would be able
to be retrained. He also felt claimant's psychological disorder does not interfere with his
cbilify to return to work. Claimant's primary dlsoblllfy is organic. Dr. Mighell was of
the opinion claimant's difficulties were psychological in nature.

On December 11, 1975 claimant was examined by Dr. Quan who found the presence
of emotional disorder. Dr. Quan diagnosed depressive neurosis, chronic, mild to moderate
in the range of 10% to 15% impairment of the whole man. . Quan felt that claimant's
psychiatric disorders do not interfere with claimant's ability fo return to gainful employ-
ment and that his primary disorder was organic.

The Referee found claimant has minor physical impairment and that this minor
impairment has been substaritially enhanced by claimant's psychological dysfunction. The
Referee also found this psychological dysfunction pre-existed claimant's industrial injury.
It was his further opinion that cloimant is severely disabled and unable to work, however,
even though the Referee felt.claimant was not permanently and totally disabled as a result
of his injury the Referee felt he couldn't find less than permanent total disability and
awarded claimant permanent total disability.

The Board, on de novo review, disagrees with the conclusions reached by the Referee.
The Board finds that claimant's physical disability, as based upon the medical reports is
moderate. The Board gives great weight to the medical evidence of Dr. Quan and Dr.
Misko, claimant's treating physician, who both were of the opinion that claimant's prob-
lems were organic in nature and felt claimant’s psychological problems do not preclude
claimant from returning to gainful employment. The Board concludes claimant did not
sustain the burden of proving by the preponderance of the evidence that he is permanently
and totally disabled. The Board further finds that the total awards granted to claimant of
75% adequately compensates claimant for any loss of his wage earning capacity.

ORDER
The order of the Referee, dated June 30, 1976, is reversed.

The Determination Order of September 24, 1975 is oFFirme‘_d.
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problems which are exacerbated by severe stress including stress from pain.

On August 25, 1974 claimant was examined by Dr. Beale who precluded claimant
from returning to heavy lifting because of her history of two significant episodes of back
difficulties, a degenerative disease of her back and scoliosis.

After this industrial injury claimant had been examined by numerous orthopedists,
neurologists, psychiatrists and psychologists. At the present time claimant is doing volun=
teer work at St. Vincent's hospital .

Dr. Kiest examined claimant on Movember 26, 1975 and found claimant's recurring
and continuing problem is emotional instability . Orthopedically, he found her condition
stationary. Dr. Kiest felt claimant has continuing subjective evidence of low back pain
and he felt most of her symptoms are real. He found minimal low back disability,

On December 30, 1975 a Determination Order granted claimant 16 degrees for 5%
unscheduled low back disability .

On May 6, 1976 Dr. Larsen, a psychiatrist, examined claimant and diagnosed
chronic intermiftent low back pain secondary fo back injury and secondary intermittent
psychosis exacerbated by low back pain. It was Dr. Larsen's impression that claimant,
since 1967 or earlier, suffers from psychotic process which appears to be schizoaffective
schizophrenia. In Dr. Larsen's opinion her psychotic illness "has been directly influenced
by back pain, causing intermittent psychosis and paranoid thought." Claimant would
continue to need psychictric‘freatmenf he stated. S

The Referee found cloumonf is not a molmgerer nor is she felgnmg her symptoms but
the latter is amplified by her mental state.

The Referee concluded that claimant’s physical and mental conditions are intermit-
tent, and when either or both become exocerboted appropriate care can be provided
wﬁhouf reopening her claim,

The Referee also found that claimant's long-standing psychiatric condition, is and
will continue to be, exacerbated by her industrial injury residuals. He concluded that
claimant has lost a greater amount of her wage earning capacity than that awarded by
the Determination Order and granted claimant an award totaling 80 degrees for 25%
unscheduled disability. He also granted her medical care from Dr. Larsen under the
provisions of ORS 656.245,

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated June 23, 1976, is affirmed.
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“WCB CASE NO. 76-1092 NOVEMBER 12, 1976
KENNETH MARTIN, CLAIMANT
Allen Owen, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant
Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which sustained the

~employers denial of claimant's claim for aggravation.

~ Claimant, a 33 year old truck driver, sustained a compensable injury on March 3,
1972 when he fell. He was treated conservatively and returned to regular work in Novem-

ber,-1972. A Determination Order of November 6, 1972 granted claimant no award for
- permanent partial disability. Claimant filed a request for hearing. A negotiated settle-

ment granted claimant 32 degrees for 10% unscheduled disability .

On November 22, 1974 claimant sought an examination from Dr. Rohrbert with
complaints of lumbosacral musculature with right sciatic radiation..

‘On July 15,.1975 claimant was examined by Dr. Scheinberg whose impression was

- that claimant "had no physical findings to explain his rather remarkable complaints of

pain" and it was the doctor's opinion that claimant has a possible lumbosacral strain with
considerable degree of functional overlay.

On July 23, 1975 Dr. Scheinberg reported claimant had aggravated his symptoms
playing donkey baseball. He found claimant to be medically stationary and released
claimant for regular work on July 28, 1975, :

In February, 1976 claimant requested reopening of his claim and on February 24,

- 1976 the carrier denied reopening on the ground that claimant sustained @ new injury on

July 22, 1975 playing donkey baseball. : :

Claimant testified he originally injured himself when a scaffold collapsed and-
timbers fell striking claimant in the ribs, back and hips. The first doctor's report indicates
claimant fell off a ladder and injured his right chest. The subsequent medical report
stated he slipped on a board with moss on it and injured his ribs. The.event in February,
1976 supposedly was that claimant picked up a tool chest at home.

The Referee found claimant's testimony was so comprised by evasive rationaliza-

‘tions and magnifications as to make the cause of his increased symptomatology unimportant.

The Referee concluded that based upon claimant's lack of symptoms and frecufme_nf
between September, 1972 and July, 1975, his prevarications concerning the donkey.
baseball -game dnd that claimant is not a credible witness and that claimant has failed to

aggravation,

- carry his burden of proof. The Referee affirmed the denial of claimant's claim for -

'_The Board, on de novo review, adopts the Referee's order.
_ ORDER _
fhe or_de‘_r of the Referee, dated June 15, 1976, is affirmed.
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WCB CASE NO ., 76-1381 NOVEMBER 12, 1976

HECTOR N, MCLEOD, CLAIMANT
" Allen T. Murphy, Claimant's Atty.
Dept. of Justice, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the Workmen's Compensation
Board in the above entitled matter by the Department of Justice, and said request for
review now having been withdrawn,

It is therefore ordered that the request for review now pending before the Board is
hereby dismissed and the order of the Referee is final by operation of law.

WCB CASE NO. 75-5333 NOVEMBER 12, 1976

LYLE PINKLEY, CLAIMANT

Dan O'Leary, Claimant's Atty.
Chris Mullmann, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Moore.

The employer requests review by the Board of the Referee's order which granted
* claimant an award of 30 degrees loss of the right foot and an award of 128 degrees for
unscheduled disability.

C|a|monf sustained a compensable low back and right foor injury on April 24, 1972
diagnosed as sacroiliac strain. |

Dr. Schuler examined claimant and stated claimant was seen by him initially com=
plaining of being incapacitated with severe pain and beginning to have weakness in both
feet and had lost some sphincter control. On February 13, 1974 Dr. Schuler performed a
laminectomy and two level fusion at L4-S1,

. Schuler examined claimant on February 4, 1975, and found the claimant had
some. numbness in his right foot and occasional achmess in hls back and found him to be
medically stationary .

A Determination Order was entered on Mcrc.h 24, 1975 granting claimant 80 degrees
for 25% unscheduled low back disability and 20.25 degrees for 15% loss of the right foot.

Claimant has returned to work for the employer at a lighter iob at his former pay
rate. Claimant testified he experiences pain and numbness in his right leg after heavy
work .

The Referee found that both claimant's testimony and the closing report of Dr.
Schuler indicate claimant's disability is in the area of the leg rather than the foot. Based
upon this the Referee granted claimant 30 degrees for 20% loss of the right leg.

The Referee found that as far as the unscheduled disability is concerned claimant

has not lost any earning capacity; however, he found claimant now in a sheltered work
shop situation and if claimant were placed in the general labor market he would be at o
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dlsodvon’rcge in securing employment .’ Based on this the Referee granfed clalmant an
award of 128 degrees for 40% unscheduled disability.

The Board, on de novo review, agrees with the findings and conclusions reached
by the Referee concerning his right leg disability. However, the Board disagrees W|’rh
the award granted by the Referee for the unscheduled disability.

The Board finds that claimant's unscheduled disability is no greater than that
awarded by the Determination Order of 25% based upon loss of wage earning capacity
and the medical reports submitted. The affidavit of the employer to supplement the
record is denied.

ORDER
The order of the Referee, dated Moy 19, 1976 is modified.

The Determination Order of March 24, 1975 gran’rmg 25% for loss of wage earning
capacity is reinstated. The award granted by the Referee in the amount of 30 degrees for
20% loss of the right leg is affirmed.

WCB CASE NO. 76-1171 NOVEMBER 12, 1976

CHARLES STEINERT, CLAIMANT
Robert Bennett, Claimant's Atty.
Keith Skelton, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests Board review of the Referee's order which affirmed the Determin-
ation Orders of February 18 and March 4, 1976.

Claimant is a 59 year old potman who has worked for the employer for 26 years.
He sustained a right knee injury on July 3, 1974 resul’rlng in.a right pc’rellc fracture. .The
fracture failed to unite so claimant underwent surgery in February, 1975. Claimant
returned to work on April 19, 1975,

Dr. Logan examined claimant on November 5, 1975 and found claimant medically
stationary with disability based primarily on claimant's inability to run, fully squat, and
slight limitation -of motion of the right knee.

' On January 6, 1976 Dr. Robinson examined claimant and stated that claimant's
flexion exercise as he prescribed them, would result in an improvement in claimant's
condition. He rated claimant's disability at 5% loss of the right leg."

A Determination Order of February 18, 1976 granted claimant 15 degrees for 10%
loss of the right leg; a Determination Order of March 4, 1975 amended the dates for time
loss benefits only.

Claimant testified he can't run or squat any more and, as a hiker, he can only do

"‘a maximum of three miles now. Clcumanf is currently not Under medical care. Claimant
also limps on occasion. .
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The Referee found that claimant had testified that his condition is no different
now than when he was examined by Dr.Robinson in January, 1976. Dr. Robinson
recommended 5% loss of use of the right leg.

The Referee concluded that the Determination Orders awarding 10% loss of the
right leg adequately compensated claimant for any loss of function to his right leg and
he affirmed the Determination Orders. .

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated June 9, 1976, is affirmed.

WCB CASE NO 75-3781 NOVEMBER 12, 1976

SALLY WALDROUP, CLAIMANT
C.E. Emmons, Claimant's Atty.
Merlin Miller, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Moore.

‘ The emplolyér requests review by the Board of the Referee's order which remanded
claimant's claim for aggravation to it for acceptance and payment of all medical bills
relating to claimant's back condition specifically those treatments by Drs. Moore and
Lynch.

Claimant cross—oppec|s contending she is entitled to further award for temporary
total disability, or, in the a|fernohve an increase in permanent partial disability.

Claimant suffered a compensable injury on March 26, 1971 while employed by
J.C. Penney. Claimant, thereafter, refused a myelogram and possible surgery for this
injury. A Determination Order issued on November 2, 1971 awarded claimant 32 degrees
for 10% unscheduled disability which was affirmed, after hearing, by a Referee.

i

The Referee's decision was appealed to the Board and on January 12, 1973 the Order
on Review affirmed the Referee's order but adding the comment that claimant's refusal
~to submit to-a myelogram and possible surgery was unreasonable on claimant's part.

The Board's order was subsequently appealed and in a Judgment Order dated
December 13, 1973, claimant was awarded 40% unscheduled disability .

On July 27, 1975 claimant filed a claim For an aggravation which was denied by
the carrier on Augusf 26, 1975.

On December 22, 1975 Dr. Lynch diagnosed severe lumbosacral, thoracic and
cervical radiculities, porathesna extending into thelower left and rlghf extremities, and

paravertebral muscle spasms of lumbar, thoracic and cervical. areas.

Dr. Moore examined claimant on March 31, 1975 with claimant complaining of .
increased pain in the lumbosacral region and rlgh’r leg which gives way. His examination
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of her on ’v\ay 2] 1975 found worsening of degenerative disc disease in fhe low back
and increase in |umbor spurring.  Dr. Moore repeatedly recommended a myelogram and
possible surgery . ‘ .

In Dr. Moore's letter of February 5, 1976 to the Travelers Insurance Company,
he expressed his opinion that the chiropractic treatments being provnded by Dr. Lynch
were worsening claimant's condition cmd he emphasized claimant's need for a myelography
and possuble surgery .

Claimant testified that her condition is confmum\g to get worse and if this continues
she would consider surgery. She stated she is afraid of surgery because of friends of hers
-whose experience with such surgery was not beneficial.

The Referee found no doubt whatsoever that claimant's condition had worsened, but
the problem is of claimant's refusal to submit to a myelogram. The Referee felt that a
myelogram only indicated the need for surgery and if claimant would refuse surgery then
the myelogram would be useless. The Referee concluded that based on claimant's fear of
surgery and the fact there are no guarantees that claimant's condition would i improve with
surgery, that claimant's refusal to submit to such was not unreasonable.

The Referee further concluded that the medical evidence did not state that claimant
was incapable of working even though she has not worked since her injury and, therefore,
he could not award temporary total disability compensation. The Referee remanded claim-
ant's aggravation claim to the carrier and the medical bills to be paid by the carrier and
for further medical treatment by Drs. Moore and Lynch.

The Board, on de novo review, disagrees with the conclusions of the Referee. It is
the Board's Flndlng that the:claimant's refusal to submit to a myelogram and possible
surgery render the evaluation of disability impossible. The Board is entitled to assume that
proper surgical freatment would produce satisfactory and beneficial results. The claimant’s
condition may have worsened but the worsening has occurred because of her refusal to
have her original injury treated in the manner recommended by her doctors. " The claimant
has the responsibility to make a reasonable effort to reduce her disability. She has failed
to do so.

ORDER
The order of the Referee, dated May 10, 1976, |is reversed.
The denial issued by the Travelers Insurance Company, dated August 26, 1975, is
affirmed. .
WCB CASE NO. 75-3606 NOVEMBER 12, 1976

IRENE DORIS GARDNER, CLAIMANT
Sfipulafion

It is hereby stipulated and agreed by and between the above—ncmed claimant, acting
by and through William D, Cramer, her attorney, and the State Accident Insurance Fund,
acting by and through Allen W. Lyons, Assistant Attorney General, of its attorney, as
follows:

That on December 15, 1975, an Opinion and Order was issued in this case which
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awarded the claimant 32 degrees for unscheduled disability;

That thereafter the claimant filed with the Workmen's Compensation Board a
Request for Review alleging that the claimant was in the odd lot category, and in the
alternative, that her physical disability was substantially more severe than the amount
awarded by the hearing referee;

. That this matter is currently pending before the Workmen's Compensation Board on
claimant's RequesiL for Review,

The parties being desirous to settle this claim, therefore Further stipulate and agree
as follows:

That to compromise and settle all issues raised and raisable by claimant's request
for Board review, the parties agree that claimant shall be awarded an additional 5 percent
unscheduled disability;

That claimant's attorney shall be paid an attorney's fee of 25 percent of the
increased compensation, but not to exceed the amount of $825;

- That claimcmf'srequesf for Board review shall be dismissed with prejudice.

This Shpuloflon is hereby approved and clcumonf s Requesf for Review is hereby -
dusmlssed with prejudice.

WCB CASE NO, 75-4685 NOVEMBER 12, 1976

MARY WALDRUM, CLAIMANT
Pamela Daves, Claimant's Atty.
Noreen Saltveit, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which granted claimant
an award of 128 degrees for 40% unscheduled disability. Claimant contends she is odd-lot
permanent total disability.

Claimant, a 50 year old cannery seasonal worker, was initially injured on October
1973 and saw Dr. Hall who diognosed dorsal strain and dorsal myositis and released
clmmonf for work on November 12, 1973. A Determination Order of January 18, 1975
gronfed claimant temporary total dlsoblhfy compensation only.

Claimant injured herself again while working on an incline belt and quit working
on August 10, 1974, On August 16, 1974 Dr. Hall diagnosed dorsal strain.

- On October 14, 1974 claimant was examined by Dr. Pasquesi who diagnosed chronic
lumbosacral instability . He felt claimant should avoid heavy lifting of more than 20
pounds, or constant stooping and twisting. He rated her disability at 20%.

Claimant was examined by Dr. Davis on January 6, 1975 who dicgnosed minimal
lower dorsal kyphosis. He recommended palliative treatment only. He also stated
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“there are no objective physical findings from which to make a definite report of
abnormality . "

A Determination Order of March 11, 1975 granted claimant 48 degrees for 15% .
unscheduled disability.

The Referee found claimant had testified she is never free of pain since October,
1973 and now she does practically nothing. She has not attempted any aid in obtaining
employment. She apparently relies upon Dr. Hall to tell her what to do and is
apparently convinced she can't work.

The vocational counselor who interviewed claimant felt that whether or not claim-
ant was motivated she is faced with bleak prospects for returning to work. Dr. Davis and
the vocational counselor opined that much of claimant's complaints are of a subjective
nafure.

The Referee concluded that the preponderance of the medlcal ev1dence does not
support claimant's contention of inability to work, nor is claimant's injury so severe as
to place her in the odd~lot category. The Referee found that motivation was definitely
a factor and claimant's attempts to find employment is not convincing. Her treatment has
all been palhchve Based on all of the above, the Referee concluded that claimant's
loss of wage earning capacity was greater than 'that awarded by the last Determination
Order and granted her 128 degrees for 40% unscheduled disability . v

The Board on de novo review, concurs with the findings and conclusions of ‘the
Referee.

ORDER
The order of the Referee, dated March 10, 1976, is affirmed.

WCB CASE NO, 75-2833 NOVEMBER 12, 1976

WALTER UMBER, CLAIMANT
Frank Susak, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and N\oore,

Claimant requests review by the Board of the Referee's order which granted claimant
192 degrees for 60% unscheduled right shoulder disability and 57.6 degrees for 30% right
~arm disability. Claimant contends he is permanently and totally disabled.

Claimanf, a 60 year old carpenter, sustained an electrical shock on February 22,
1974, causing him to jerk his right arm and injurying his right shoulder. Prior to this
injury claimant had suffered from bursitis or tendonitis of his right shoulder. This claim

was denied but eventually remanded for acceptance by a Referee.

In May, ]974 claimant saw Dr. Geist who diagnosed avulsion of right rotator cuff

superimposed on prior chronic tendonitis. On June 24, 1974 Dr. Geist performed explora-
tory surgery which affirmed a complete avulsion.  The surgery was successful to the extent
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that claimant had no right shoulder pain thereafter under normal circumstances.

A Determination Order of July 3, 1975 granted claimant 128 degrees for 40%
unscheduled right shoulder disability. : :

On January 30, 1976 claimant was examined by the Orthopaedic Consultants. [t
was their opinion claimant chooses to retire and he cannot return to his carpentry trade.
"~ Any activity and use of his right arm would be limited to waist level activity. They
rated claimant's ability as moderate and loss of function due to:this injury as moderate
and found him medically stationary.

The Referee found that unscheduled disability is rated on the loss of wage earning
capacity with consideration for age, education and adaptability. Claimant is 62 years
of age with an 8th grade education. Dr. Geist felt there were certain occupationsin
which claimant could engage in like sales work, and driving a light vehicle.

- The Referee concluded that claimant is not, based upon the medical evidence which
finds moderate disability, and the fact that there are occupations in which claimant could
engage, permanently and totally disabled. However, the Referee found that claimant's
unscheduled disability is substantial for his loss of wage earning capacity and granted
claimant an additional award of 20% for a total of 60% unscheduled disability and he
awarded him an award of 57.6 degrees for 30% loss of his right arm,

The Board, on de novo review, affirms the award granted by the Referee for unsched- .
uled disability . However, it disagrees with the award granted in the scheduled area.
The Board finds there are no grounds for awarding any scheduled disability as there is no
medical evidence to support any loss of function to claimant's right arm.

ORDER

. The order of the Referee, dated June 11, 1976, is modified. The scheduled award
of 57.6 degrees right arm dlSClb!llfy is reversed The award equal to 192 degrees for 60%
unscheduled right shoulder disability is affirmed.

Claimant's counsel is to receive as a reasonable attorney fee 25% of the increase
of 64 degrees in compensation from that awarded by the Determination Order not to exceed

$2,000.

SAIF CLAIM NO. BC 191817 NOVEMBER 12, 1976

BRUCE HOLT, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury on June 30, 1969; a Determination Order
was issued on December 30, 1969 granting claimant an awaord of 5 degrees for 50% for
amputation of the right ring finger.

The claim was reopened in 1972 as claimant developed pain in his stump. On
March 22, 1972 the amputation was revised. A Second Determination Order granted, on
June 2, ]972 an additional award of 1 degree for 10%. Claimant's aggravation rights
expired in December, 1974, -
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The carrier voluntarily reopened claimant's claim on February 24, 1976 for
further revision of the stump which was performed on February 16, 1976. Claimant -
became medically stationary on October 5, 1976 but returned to work on June 21, 1976.

On October 19, 1976 the State Accident Insurance Fund requested a determination.
It is the recommendation of the Evaluation Division that claimant is entitled to temporary
total disability compensation from February 16, 1976 through June 20, 1976 and to an °
additional award of 1.5 degrees for 15% loss of the right ring finger. ‘

ORDER

Claimant is hereby granted temporary total disability compensation from February
16, 1976 through June 20, 1976 and to an award of permanent partial disability of
1. 5 ‘degrees for 15%.

WCB CASE NO. 76-1669 NOVEMBER 12, 1976

GRAYCE ZIMMERMAN , CLAIMANT
Thomas Huffman, Claimant's Atty.
Ron Podnar, Defense Atty.

Order of Dismissal

'On September 28, 1976 a Referee's order was issued in the above entitled matter.
On November 1, 1976 claimant requested Board review.

More than 30 days elapsed between the mailing of the Referee's order and the
“making of the ‘request for review.

The Referee's order has become final by operation of law in accordance with ORS
656.289(3) and the claimant's request for review should be dismissed.

It is so ordered.

WCB CASE NO., 75-4153 NOVEMBER 17, 1976

JAMES MAULDIN, CLAIMANT
Jack Ofelt, Claimant's Atty.
Dept. of Justice, Defense Atty.
Amended Order

On October 26, 1976 an order was entered in the above entitled matter which
erroneously set aside the Order of Dismissal, dated October 13, 1976. The last sentence
of the last paragraph of said order should be deleted and the following inserted in lieu
thereof:

"Therefore, the request by the State Accident Insurance Fund For
review should be dismissed for the reason that the Opinion and Order
of the Referee entered on May 25, ]976 has been set aside and there
is no issue for the Board to review,

-105=



In all other respects the order entered in the above entitled matter on October 26,
1976 is reaffirmed and ratified.

SAIF CLAIM NO, NC 173183 NOVEMBER 17, 1976

JOHN MITCHELL, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination

_ Claimant injured his back on March 3, 1969 while working as a truck driver. He
underwent conservative treatment by Dr. Serbu and, on May 2, 1969, a Determination
Order granted claimant temporary total disability compensation only.

Claimant's claim was reopened for surgery consisting of a laminectomy L4-5 per=
formed by Dr. Serbu on April 11, 1972, A Second Determination Order granted claimant
48 degrees for 15% unscheduled low back disability. Claimant's aggravation rights have
expired. :

The carrier reopened claimant's claim and, on February 4, 1976, claimant under=
went another laminectomy at L4-5. Claimant is currently in vocational rehabilitation.

On October 22, 1976 the State Accident Insurance Fund requested a determination.
The Evaluation Division recommends temporary total disability compensation from Febru=
ary 2, 1976 through October 13, 1976 and an additional award of permanent partial
disability of 48 degrees for 15% unscheduled low back.

ORDER
Claimant is-hereby granted temporary total disability compénscfion from February 2,
1976 through October 13, 1976 and an additional award of 48 degrees for 15% unscheduled
tow back disability.
WCB CASE NO. 75-1355 NOVEMBER 17, 1976

HERMAN TILLERY , CLAIMANT

Nick Chaivoe, Claimant's Atty.

Dept. of Justice, Defense Atty.

Request for Review by Claimant

Reviewed by. Board Members Wilson and Moore.

Claimant requesfs.review by the Board of the Referee's order which affirmed the
Determination Order of March 19, 1975,

Claimant has a past history of chronic arthritis, drug addiction and alcohol depen-
dency. Claimant was on work release from prison when, on May 15, 1974, he slipped and

fell, sustaining a mild concussion.

Subsequently, claimant came under the care of Dr. Foley who, in November, 1974,
started diathermy treatments for claimant's muscle spasms in his low back.

Dr. Pasquesi examined claimant on January 17, 1975 and rated his disability at

-106~



9% of the whole man and found him to be medically stationary .

A Determination Order of March 19, 1975 granted claimant temporary total
disability compensation only. S '

On October 31, 1975 claimant was examined by Dr. Snodgrass who found symptoms.
“of cervical, lumbar and right shoulder strain but stated that claimant was so neurotic
that an examination of him was difficult due to hysteria. Dr, Snodgrass recommended
claimant be referred to the Pain Rehabilitation Center in Portland.

The Referee found that Dr. Snodgrass' recommendation to send claimant to the Pain
Rehabilitation Center was excellent, however, there was no evidence to causally relate
claimant's problems (antisocial behavior and drug dependency) to the industrial injury.

The Referee concluded that although claimant does need specialized care for his
problems, he has failed to meet his burden of proving these problems are related to his
industrial injury. Claimant also failed to prove he has sustained any permanent impair=
ment from the industrial injury.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated April 29, 1976, is affirmed.

WCB CASE NO. 75-668 NOVEMBER 17, 1976
HAROLD CURRY, CLAIMANT |

James Fournier, Claimant's Atty.
Dept. of Justice, Defense Atty.
Own Motion Order

On September 8, 1976, claimant, by and through his counsel, requested the Board
to exercise its own motion jurisdiction, pursuant to ORS 656.278, and reopen his claim
for an industrial injury suffered on October 25, 1968. Claimant's claim, initially, was
closed on January 19, 1970 and his aggravation rights have expired.

Claimant's request was supported by several reports from Dr. Cherry, the latest
dated October 19, 1976, and also by a letter from the Portland Pain Center, dated July
22, 1976.

On September 13, 1976 the State Accident Insurance Fund was advised of the
request and forwarded a copy of it together with all the medical reports except Dr.
Cherry's report of October 19, 1976, The Fund was advised that it had 20 days within
which to notify the Board with respect to its position.

On September 22, 1976 the Fund responded, stating that it had previously author-
ized enrollment of claimant in the Portland Pain Center but, as of the date of its response,
there was no evidence that claimant had been enrolled. It stated that claimant had an -
apparently solid fusion and did not have any significant neurological findings. Dr.
Cherry in a recent report indicated a transcutaneous nerve stimulator had been provided
and claimant had used it for a month and received some relief from pain. The Fund felt
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On January 29, 1976 claimant's attorney wrote the Fund advising it that claimant -
had been injured on December 28, 1975 in the course and scope of her employment and™ -
that the employer had notice and knowledge of the claim at that time; furthermore, that
" claimant was not able to work and was under the care of Dr. Mang. He also advised that.

. claimant had received no compensation and more than 14 days had elapsed since the -
employer had knowledge and notice of the claim. '

‘Claimant's attorney asked that benefits for temporary total disability be paid at
once. : :

On February 9, 1976 claimant was paid $23.83 which constituted compensation
- for temporary total disability for one day, December 30 to December 31,

On February 11, 1976 claimant requested a hearing on the issue of unreasonable
failure and refusal by the Fund to pay compensation, according to law. On March 4,
1976 claimant was paid the sum of $286.01 by the Fund. Dr. Mang's physician's initial
. report of work injury, dated March 5, 1976 was received by the Fund on March 8, 1976.
On that date claimant was paid the sum of $1,120.20 by the Fund. According to the
claim summary sheet this constituted payment of compensation for temporary total dis=.
ability from January 14 to March 8, 1976. On March 8, 1976 the Fund denied the claim.

The Fund. contends that there is no obligation for payment of temporary total dis-
ability as the employer did not have notice of a "compensable" injury at least until it
had received some medical clarification and that the first such medical varification was
the report from Dr. Mang, dated March 5, 1976. Claimant contends that the statute
talks in terms of notice and knowledge of a claim and not of a "compensable" injury.

The Referee, taking note of ORS 656.262(4) which provides, in.part; that the

- first installment of compensation be paid no later than the 14th day after the subject

employer has notice or knowledge of the claim and ORS 656.262(5) which provides, in
part, that written notice of an acceptance or denial of a claim shall be furnished to the
claimant by the Fund or direct responsibility employer within 60 days after the employer
has knowledge or notice of the claim and a{sb the definition of "claim" provided in" =~
ORS 656.005(7) and the definition of "compensable injury" as provided in ORS 656.005(8),
assumed there was a reason for the difference in the language in the statutes and that the,
legislative intent, with regard to requiring the commencement of compensation, that if
the employer did not have a written request for compensation, notice of a "compensable
injury" as distinguished from a notice of an injury was required. She found, therefore,
_that the employer was required, to begin payment no later than the 14th day after either
a written request for compensation from the subject workman or someone in his behalF,
or any compensable injury of which the employer has notice or knowledge. She found
the same to be true with respect to the provisions of ORS 656.262(5), relating to accep-
tance or denial of a claim. . ‘

The Referee further found that claimant had not yet established that the injury,
which allegedly occurred on December 28, 1975, was compensable, therefore, the 14
day. period- under ORS 656,262(4) and the 60 day period under ORS 656.262(5). commenced
_on January 16, 1976, the date of claimant's written request for compensation.

5 The Referee found that the claimant's first installment of compensation was required
to be paid at least once every two weeks thereafter, but that claimant did not receive

- any compensation until February 9, 1976 and then only payment for one day, and, there-.

after, received no compensation until March 4, 1976 at which time he received compen-

- sation for the period between December 31, and January 14. The third and final payment
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- chcngmg a light bulb and sllpped off the ladder and fell, injuring his rlghf foot. Dr.
: ‘Murfens dmgnosed a sprain. o

: Clalmcnf was referred by Dr. Martens to Dr. Tsai who examined him on.March 29,
1976 and diagnosed right L5 radicular compression due to herniated nucleus pulposus at
L4~5 with degenerative disc disease aggravated by the industrial injury. Claimant, in
relating his history to Dr. Tsai, said that in January, 1976 while plckmg up a sock at’
“home he experienced pain down the right leg. _

On April 14, 1976 Dr. Martens felt claimant was not capable of returning to work
as a mechanic, but he did feel claimant could do lighter work, such as paper work jobs,
for his employer.

The Referee found that clfhough claimant was a poor historian with some confhchng
testimony, it was apparent claimant had sustained an industrial injury which resulted in
some disability. He also found one or more separate intervening incidents which either
caused additional m|ury, were not causally related to the industrial injury; or contributed
‘to claimant's present impairment. Based upon these incidents, the Referee concluded
that they were unrelated to the industrial injury and, therefore, must be disregarded in
evaluating the extent of claimant's permanent parhcl disability.

Despite these incidents, the Referee found claimant's dlsablhfy to be greater than
that for which he had been awarded compensation, due fo claimant's inability to return
to the only occupation in which he has had experience. The Referee concluded claimant
was entitled to an award equal to 112 degrees for 35% of the maximum for hls unscheduled
dlsablllfy, based upon his loss of wage earning capacity .

The Board, -on de novo review, adopts the Referee's order. - The Board finds that .
claimant's contention that he is permanently and totally disabled is not supporfed by the
medical evndence

| ORDER |
| :The'OrdeJr of::the Referee, dated June 25, 1976, is affirmed. |

'WCB CASE NO. 75-3468  NOVEMBER 18, 1976

-LOLA MARTIN CLAIMANT
Ronald Miller, Claimant's Atty .

 Eugene Cox, Defense Atty.
'Requesf for Review by Employer

The employer requests Board review of the. Referee s order which granted clai mant
an award of permanent total disability, imposed a 25% penalty for the employer's failure
to pay temporary total disability compensohon from April 11, 1975 through June 10,
1975 and awarded an attorney fee to claimant's attorney equal to 25% of claimant's
increased compensation, payable out of such compensation.

Claimant - sustained d compensable injury on June 12, 1974 ; injuring her right
elbow and right shoulder. The diagnosis was a fracture of greafer tuberosity of the rlghf
humerus and possible rib Fracfure Claimant underwent extensive treatment.

Clai:mcn'_f 's claim was closed on September 8, 1975 by a Def‘erm'ibhqfién Order which
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granted her 32 degrees for 10% unscheduled disability, 19.2 degrees for 10% loss of the
right arm and compensation for temporary total disability through June 10, 1975.

Claimant originally filed a request for hearing on August 20, 1975, complaining
that she had not received any compensation since April 11, 1975. Compensation for
temporary total dlscblhty had been paid from June 12, 1974 through April 11,1975
according fo the carrier's reports hut, becouse .these repor’rs were filed prior to the
issuance of the Determination Crder, claimant obviously was paid no compensation after
April 11, 1975, Claimant did not return to work before June 10, nor had she been
released to return fo work at any time between April 11, 1974 and June 10, 1975,

There was no evidence presented to show why compenscfion for temporary total disability
was not continued through June 10, 1975.

Dr. Davis examined claimant on March 24, 1975 and found her to be an obese
female not in ccufe distress. He found she has restriction of motion in the right wrist
with loss of 50% extension range and 50% of the abduction and adduction ranges.

On June 10, 1975 Dr. Davis rated claimant's dlsablhfy as |oss of function in the
right upper exfremnfy equal to 20% thereof.

Dr. Steinmann, claimant's treating physician, stated claimant canfot do any acti=
vity with her arm out at the. shou|der and extended.

The Referee found that for all practical purposes clcnmom has lost. ]00% functional
use of her right arm for work purposes.

Claimant also has substantial unscheduled physical disability; when she over-exerts
she has searing pain which radiates from the shoulder upward into her neck.

The Referee found claimant, who is 60 years old, had a 7th grade education with
no special skills or.training. She does have substantial experience at cannery work: Her
former employer will not rehire claimant with her limitations, precluding her from return=
ing to that employment. ' :

The Referee concluded, based upon a combination of claimant's scheduled and
unscheduled impairments, that she is permanently restricted from engaging in any regular
gainful and suitable occupation and he awarded her compensation for permanent total
disability.

The Board, on de novo review, disagrees with some of the conclusions reached by
the Referee.

Dr. Davis, who examined claimant, found loss of function of the arm at 20%. The
Board finds, based upon the medical reports in the record, that claimant's disability is
not severe enough to warrant an award for permanent total disability . Based on these
medical reports, the Board does find that claimant has sustained a substantial loss of wage
earning capacity, however, and grants claimant an award of 256 degrees for 80%
unscheduled disability. <

The Board further affirms the 10% loss of the right arm awarded by the Determmohon
Order.

Also claimant's attorney should be awarded a reasonable attorney fee at the hearing
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level, payable by the employer, because of the employer's position of failing to pay
compensation which forced claimant to seek legal counsel.

ORDER
The order of the Referee, dated February 18, 1976, is modified.

Claimant is hereby granted an award of 256 degrees of a maximum 320 degrees
for unscheduled right shoulder disability. This is in lieu of the award for permanent
total disability granted by the Referee's order of February 18, 1976.

Claimant's counsel is awarded, as a reasonable attorney fee for his services at
_ the hearing, the sum of $750 payable by the employer. This is in lieu of the attorney's
fee granted by the Referee's order, which in all remaining respects, is affirmed.

SAIF CLAIM NO. ZC 200693 NOVEMBER 18, 1976

TANYA KENISON, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination

Claimant sustained a compensable hip injury on August 19, 1969 and was subsequently
seen by Dr. Vigeland who referred her to Dr. Becker. Dr. Becker's diagnosis was acute
and chronic lumbosacral strain with probable degenerative disc disease at L4~5, L5-S1,

On April 27, 1970 claimant's claim was closed with an award of 5% unscheduled
disability. On August 7, 1970 Dr. Becker requested the claim be reopened for physical
therapy due to exacerbation of claimant's condition. Claimant was given treatment under
the provisions of ORS 656.245 and on August 28, 1970 Dr. Becker stated claimant's
condition was the same as on April 27, 1970. Claimant's aggravation rights have expired.

In January, 1976 claimant was still having problems and, on February 12, 1976,
claimant underwent a hemilaminectomy with excision of bulging disc material. Dr.
Becker related this bulging problem to claimant's 1969 injury.

On September 27, 1976 Dr. Becker found claimant medically stationary, he suggested
return to lighter employment for her. Claimant has a limited tolerance for sitting, stand=~
ing and sudden movement of her back. Dr. Becker recommended rehabilitation for another
occupation and claimant has been referred and accepted to the Division of Vocational
Rehabilitation. '

On October 20, 1976 the State Accident Insurance Fund requested a determination. ,
The Evaluation Division of the Board recommended payment of temporary total disability
compensation from February 12, 1976 through April 20, 1976 and payment of temporary
partial disability compensation from April 21, 1976 through September 27, 1976 and an
award of 48 degrees for 15% unscheduled disability. o

ORDER

Claimant is hereby granted 48 degrees of a maximum of 320 degrees for unscheduled
disability. This award is in addition to previous awards for permanent partial disability.
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Claimant shall receive compensation for temporary total disability from February
12, 1976 through April 20, 1976 and compensation for temporary partial disability from
April 21, 1976 through September 27, 1976. - '

WCB CASE NO. 68-2054  NOVEMBER 18, 1976

HERMAN GREEN, CLAIMANT
~ Charles Paulson, Claimant's Atty .

Dept. of Justice, Defense Atty.
Own Motion Order

On June 9, 1976 the Board received a request from the claimant in the above
entitled matter asking it to exercise its own motion jurisdiction, pursuant to ORS 656.278,
and reopen his claim for an industriel injury suffered in 1967, :

Initially, the medical reports furnished in support of the request were insufficient
and claimant was advised to provide the Board with additional medical reports. This was
done. : :

The Board, now having given full consideration to all of the medical evidence
before it, concludes that it is not sufficient to justify the reopening of claimant's claim.

ORDER

The request that the Board exercise its own motion jurisdiction pursuant to ORS
656.278 and reopen claimant's claim for an industrial injury suffered ori October 6, 1967
is hereby denied. :

WCB CASE MO. 75-4990 NOVEMBER 18, 1976

ROGER G, GAYLORD, CLAIMANT
Stipulation and Order

It is hereby stipulated and agreed by and between Claimant, through his attorney,
David A. Vinson, and the employer, and insurance carrier, through their attorney, Robert
E. Joseph, Jr., that the above-captioned matter be remanded back to the hearing referee
herein for the taking of evidence on the extent of Claimant's permanent partial disability,
and for entry of an Opinion and Order thereon, and that Claimant's appeal from the
Opinion and Order of the 22nd day of July, 1976 be dismissed.

It is so ordered, this 18th day of November, 1976.

WCB CASE NO. 75-2838 NOVEMBER 18, 1976

JAMES T. HANLON , CLAIMANIT
Stipulation and Order of Settlement

The parties stipulate as follows:

(1) That claimant shall receive payment in a fump sum all monies due and owing him
from the Determination Orders of January 24, 1974 and July 3, 1975, the Opinion and " .
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Order of February 24, 1976, and the Stipulation of September 1, 1976.-

. (2) If claimant.files a claim for aggravation during the period of time he would
normally be receiving periodic payments under the Determination Orders of January 24,
1974 and July 3, 1975, the Opinion and Order of February 24, 1976, or the Sflpulaflon
of September 1, 1976, whotever remaining amounts of the lump sum payment that would
still be paid ouf, if pOld out in periodic payments, will be offset dollar for dollar against
any expense of the aggravation lncludmg time loss payments and any award of permanent
or permanenf partial dlscblllfy

~ (3) Claimant's Request for Hearing shall be dismissed as to all issues contained
therein. ' ‘ - ' ST '

Dated this 4th day of November, 1976.
ORDER

The matter having come before the Board on ‘rl"xé.é‘ripu|afion of the parties and the
Board being fully advised, it is hereby

Ordered that said settlement is approved as set forth in the above shpulcmon and
claimant's Requesf For Heari ng |s dlsmlssed with prejudice. :

Dated this 18th day of NQ,vember, 1976.

WCB CASE NO., 76-980 NOVEMBER 18, 1976
RAYMOND E. BOWLAND, CLAIMANT

Lawrence Dean, Claimant's Atty.
Jerard Weigler, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Moore.

The Travelers Insurance Company requests review by the Board of the Referee's order
which found that claimant's disability and medical treatments subsequent to August 31,
1975-were a continuation of his December 2, 1974 injury and, therefore, the responsi-
bility of the employer, McCann Construction and its carrier, the Travelers Insurance
Company, ordered Travelers to reimburse Argonaut Insurance Company for all sums pcld
to or on behalf of claimant as a result of the order designating Argonaut as the paying
agent, pursuant to ORS 656.307, and directed this employer and its carrier to pay claim-
ant penalties and cftorney fees for unreasonable resistance to the payment of compensation.

On December 2, 1974 claimant, while working as @ carpenfer for McCann Construc-
tion, suffered a compensable low back injury. On August 31, 1975, while working as -
. a carpenter for Wright-Schuchart, whose workmen's compenschon coverage was furnished
by Argonaut Insurance Company, "claimant suffered another i injury to his low back,
Travelers, on December 24, 1975, denied responsibility for any disability or medlcol
treatment sinceé September 1, 1 1975.

The question is: was the August 31, 1975 injury a new injury or an aggravation of
the 1974 injury ? ‘v - — _
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The injury claimant suffered in 1974 was diagnosed as a back strain and sprain
ond claimant was hospitalized by Dr. Hauge for traction. Diagnostic testing ruled out
a herniated disc, however, the back pain persisted. Claimant remained under Dr. Hauge's
care and returned to carpentry work on advice of Dr. Hauge. He worked one week in
January, 1975 for one company and one week for another company in February, 1975 but
was laid off both jobs because he missed too much time from work on account of his back
pain.

In July, 1975 claimant started working for Wright-Schuchart as o corpénfer and
his back pains continued and he continued to take pain medication.

On August 31, 1975 claimant was holding a 4 x 6 plywood sheet above his head
when he slipped; he felt pain in his lower back on the left side, the same area injured
in 1974,

- Claimant had also injured his back lifting a tire out of his pickup in December,
1974 and was later involved in an automobile accident, however, neither of these
instances materially contributed to claimant's back problem.

Dr. Hauge, on October 15, 1975, advised Travelers that he disagreed with its
statement that claimant had suffered a new injury on August 31, 1975. Dr. Sterino, a
neurologist, on September 26, 1975, had stated: "On my initial examination, | suspect
that this 41 year old male looks like he sustained a lumbar sprain, as related to his on-
the-job injury of 12-2-74, and more recently a lumbar sprain related to his on-the-job
injury of 8-31-75." The Referee concluded, however, that Dr. Sterino's statement,
standing alone and in context of the entire report, could not be interpreted as an opinion
contrary to that expressed by Dr. Hauge.

The Referee found that the partia! denial letter was mailed on December 24, 1975
and the basis thers=for was not apparent. He found that claimant had never been symptom=-
free from the date of his first injury and that neither Dr. Hauge or any other doctor had
ever given him an unqualified relecte tc return to work.

The Referee further found that Travelers had never considered claimant's condition
to be medically stationary; at least, there was no evidence that it had submitted the claim
to. Evaluation Division of the Board for closure.

The Refsree concluded that claimont's disability and the medical treatments received
subsequent to August 31, 1975 were a continuotion of his December 2, 1974 injury and,
therefore, the responsibility of his employer at that time, McCann Construction, and its
carrier, Traveiers.

Pursuant to ORS 656.307 the Argcnaut Insurance Company had been directed by
the Board on March 2, 1976 to pay compensation for temporary total disability to claimant
until ¢ determinction of the responsible vaying party was made. Having found that the
resporsidilit, wes that of Trovefers, the feferee directed it to reimburse Argonaut for all
sums th 2 latier had paid to claimant. '

The Referee also ordered the emgloyer, McCann Construction, and its carrier,
Travelers, to puy penalties for unreascrioble resistance to the payment of compensation
from Septembar 1, 1975 to the date of the hearing, May 13, 1976.

The Borird, on de novo review, cgrees with the Referee's conclusion that the August
31, 1975 incidsnt was an aggiavation ot the December 2, 1974 injury and, therefore,
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the responsibility of the employer, McCann Construction, and its carrler, Travelers.
However, on March 2, 1976 the Board had designated, pursuant to ORS 656.307,
Argonaut as the paying agent and thereby made it responsible for the payment of compen-
sation from that date until a - determination of responsibility was made; in this case, the
date of the Referee's order. Therefore, Travelers cannot be considered to have unrea-.
sonably resisted payment of compensation to claimant after March 2, 1976,

The Board concludes that the Referee's order should be modified with respect to
the assessment of penalties against the employer, McCann Construction, and its carrier,
Travelers; the 25% penalty should apply only to the compensation for femporory total
disability from September 1, 1975 to March 2, 1976.

, ORDER

The order of the Referee, dated June 1, 1976, is modified.

The employer, MeCann Construction, and its carrier, The Travelers Insurance
Company, shall pay to claimant as a penalty for unreasonable resistance to the payment
of compensation a sum equal to 25% of the compensation for femporcry total dlscblhfy
due claimant from September 1, 1975 to March 2, 1976.

In all other respects the Referee's order, dated June 1, 1976, is affirmed.

Claimant's counsel is awarded as a reasonable attorney fee for his services in con-
nection with Board review in the sum of $100, payable by the employer.

WCB CASE NO., 75-4651 NOVEMBER 18, 1976

FLORENCE RUSH, CLAIMANT
Edward Daniels, Claimant's Atty.
Keith Skelton, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests Board review of the Referee's order which affirmed the Determin-
ation Order of April 10, 1975 which granted claimant time loss only. Claimant contends
‘she has substantial permanent disability in her right leg. :

On October 16, 1974 claimant sustained an injury to her right leg, causing a severe
bruise. Claimant has suffered from varicose veins for a number of years and had an ulcer
on her ankle in 1972. Claimant's.doctor had recommended stripping of the veins as early
as 1964,

Claimant confends thdt the varicose veins gave her no pain or difficulty prior to
her industrial injury.

On December 3, 1974 Di. Gerstner performed vein stripping surgery on both of
claimant's legs.

The claim was closed by the Determination Order of April 10, 1975,
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The issues before the Referee were whether the claimant was entiiled to compen=
sation for temporary total disability beyond September 25, 1974, whether she was entitled
to household help from August 17, 1974 and the extent of her permanent partial disability.

Claimant had filed two claims for industrial injuries, one occurring on November
18, 1972 and one on November 18, 1973, The 1972 injury was never closed, however,
the second injury claim was closed by a Determination Order mailed November 8, 1974
which awarded claimant compensation for temporary total disability from November 12,
1973 through September 25, 1974, less time worked, and 48 degrees for 15% unscheduled
low back disability. The parties agreed that any award for permanent partial disability
ordered by the Referee would take into consideration claimant's condition as affected by
both injuries.

Claimant is 63 years old and has completed ter years of school. Her work back=
ground includes working as a bookkeeper and office manager, working in a real estate
office and operating her own insurance office. Between 1962 and 1968 she operated an
‘alcoholic rehabilitation home. In September, 1971 she became a patient at the Tillamook
Care Center and, in August, 1972, she commenced working at this center doing cleaning
and laundry work. Her 1972 injury was suffered when she was struck by a falling candy
machine, the injury was diagnosed as a right paravertebral lumbar strain.  Claimant was
found to be medically stationary in March, 1973, however, six months later she was again
complaining of low back and right shoulder pain and she was referred to Dr. Kayser, a
Portland orthopedist .

On November 18, 1973 claimant again injured her low back when she slipped and
fell. She sought chiropractic treatment and was also seen by Dr. Case who found no
evidence of disability or limited motion of the neck or in the shoulders. With regard to
the low back it was Dr. Case's opinion that there was lumbar nerve root irritation. , He
did not think surgical intervention was required. Claimant continued to be seen by Dr.
Mullen, the chiropractor, who, in February, 1974, suggested she stop work for a period.
Claimant has not worked since that time. :

Dr. Case, in July, 1974, felt that the back symptoms due to.the nerve root irritation
had improved, he was of the opinion that the chiropractic treatments were of no value.
On September 25, 1974 claimant was still complaining of back aches and some radiation
down the right side, however, she told Dr. Case she was able to do all of her housework
and he suggested she continue with her exercises and continue to wear the lumbosacral
support corset, as prescribed. At that time he felt claimant's condition was medically
“stationary. Dr. Jackson, who had been giving claimant osteopathic treatment, and Dr.
Katterhorn, who also had been treating claimant, agreed with Dr. Case's findings and
evaluations. The claim was then closed with an award of 48 degrees for unscheduled
disability.

~ After closure claimant requested the carrier to furnish her nursing care at home,
alleging that she was unable to take care of herself. Dr. Case's opinion was that claimant
did not need this type of care. Dr. Katterhorn, at first, agreed that claimant did not
require any form of nursing care. ' : '

On February 5, 1975 claimant was examined by the Orthopaedic Consultants in
Portland, still complaining of low back and right shoulder symptoms. Moderately severe
osteoarthritis of the lumbar and dorsal spine with secondary right lower extremity radiculo-
pathy was diagnosed. The doctors who examined claimant felt her condition was stationary,
that no treatment was necessary and that physical therapy should be terminated. They
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felt claimant was unfit for any occupation and the loss of back function attributable to
the industrial injuries was mildly moderate. Dr. Katterhorn requested a copy of this
report from the carrier; the copy was provided Dr. Katterhorn was identical to the original
report except the statement "she is unfit for any occupation" was omitted.

Thereafter, Dr. Katterhorn prescribed physiotherapy for claimant, although he
felt, in fact, it was contraindicated; it was only at claimant's insistance that he prescribed
. On September 30, 1975 Dr. Katterhorn stated that he had authorized household help
for claimant as of August 17, 1974,

The Referee found that Dr. Case, ofter examining claimant on September 25, 1974,
found that her condition was medically stationary and that she did have a small amount
of permanent disability from her industrial injuries. Subsequently, Dr. Jackson and
Dr.. Katterhorn agreed with Dr. Case's opinion. Based upon the three doctors' opinion
that claimant was medically stationary, the Board terminated compensation for temporary
total disability as of September 25, 1974 and the Referee found nothing in the record
to justify extension of such benefits beyond that date.

With respect to claimant's entitlement to household help from August 17, 1974,
the Referee considered the opinion expressed by Dr. Case that such. home nursing care
was not necessary, together with the inconsistent opinions of Dr. Katterhorn (he initially
agreed with Dr. Case but later stated that he had authorized such help primarily upon
the insistance of claimant) and concluded that the general tenor of Dr. Katterhorn's
testimony was that he believed claimant could do her own house work. Inasmuch as no
other doctor had recommended that claimant be furnished home nursing care, the Referee
concluded that it was not the responsibility of the carrier to furnish such help.

On the issue of extent of permanent partial disability, the Referee found that
claimant had been granted an award for low back dlsob|||ry only and she is now contend-
ing that the disability in her right knee and, possnbly, in both knees and in her right
shoulder are also attributable to the industridl injuries. The Referee found, based upon
the evidence, that claimant's disability involved only her low back. There was some
radiculopathy of the right lower leg secondary to claimant's overall back problems,
however, the unscheduled low back award granted claimant took into consideration such
condition. The Referee found no sufficient evidence to attribute any specific knee dis~-
ability or injury to either industrial injury suffered by claimant. He further found that
although claimant did suffer a right shoulder injury as a result of either one or both of the
industrial injuries, there was no evidence of any residual disability of the shoulder.

With respect to her low back disability, claimant contends that she is now perma-
nently and totally disabled. The Referee noted that the Orfhopcedlc Consultants stated
claimant was unfit for any occupation but they did not attribute this "unfitness" to the
injuries for which the deFendcnf—employer was responsible. To the confrory, they
indicated that claimant's loss of back function due to the industrial injuries was mildly
moderate. Furthermore, Dr. Case was of the opinion that claimant had only a small
amount of permanent dlsablhfy resulting from the injuries. Dr. Katterhorn stated at the
hearing that claimant was unfit for any occupation however he neglected to relate -claim-
ant's present condition to the industrial injuries.

The Referee concluded that fhere was some element of exaggeration with respect to
claimant's complaints. Claimant might never return to the labor market, .however, if she
is not able to do so it is not the responsibility of the defendcn’r—employer He concluded
the residuals claimant suffered as a result of her industrial injuries did not place her in a
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permanently totally disabled status and, based upon her loss of wage earning capacity,
and considering the effect of hoth injuries, claimant was permanently and partially
disabled to the extent of 30% of the maximum allowable by statute for unscheduled ¢
disability . Therefore, he increased the award to 96 degrees.

The Board, on de novo review, offirms and adopts the order of the Referee.

The Board believes, as did the Referee, that if it is true that the carrier deliber=
ately deleted from the report of the Orthopaedic Consultants certain language when it
furnished a copy of it to Dr. Katterhorn, such action certainly cannot be condoned.
This type of conduct, if true, should be called to the attention of the State Insurance
Commissioner.- It is unconscionable that a carrier should alter a medical report or, for
that matter, any report before forwarding such report to a doctor, an attorney or anyone
entitled to request a copy thereof.

The Board does agree with the Referee that this was not a situation which justified
the assessment of penalties and attorney fees as provided by ORS 656.262(8) or ORS
656.382(1). :

ORDER

The order of the Referee, dated March 26, 1976, is affirmed.

WCB CASE NO., 75-4254 NOVEMBER 19, 1976

ELSIE GREEN, CLAIMANT
Don Swink, Claimant's Atty .
Roger Warren, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Moore.

The employer seeks review by the Board of the Referee's order which granted claimant
compensation for permanent total disability from the date of termination of temporary total
disability with credit allowed for payments made on the permanent partial disability award
resulting from a Third Determination Order issued on September 22, 1975,

Claimant, who was 48 years old at the time, sustained a compensable injury on
July. 14, 1967 and as a result thereof had pain in her lower back and right let. Claimant
had been employed as a factory worker at Tektronix for eight years at the time she suffered
her injury. Claimant had undergone two surgeries for a herniated lumbar intervertebral
disc prior to the incident of July 14, 1967,

On September 5, 1967 claimant reported to Dr. Kloos, a neurosurgeon,”who had
treated claimant for her prior back problems. He diagnosed acute fow back strain super-
imposed on her chronic low back problems and referred her to Dr. Jones for an orthopedic
consultation. Dr. Jones recommended that claimant wear a back brace, he felt a fusion
might be required but that claimant would first have to lose weight. Claimant consulted
with Dr. Hudson who put her on a diet; she returned to work in October, 1967 and, on
June 5, 1968, was examined by Dr. Pasquesi. On June 28, 1968 a Determination Order

cworded clcumont compensation for temporary total dlscbtlu'ry and 32 degrees for 10%
unscheduled disability.
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her industrial injury. Prior to her injury she had a stable work record; she returned to full
time gainful employment after both of the back surgeries performed prior to her industrial
injury on July 14, 1967 and following that injury she again attempted to return to work
but she was unable to perform her job because of physical limitations. She made inquiry
of her employer about obtaining work of a fype of which she was capable of doing but the
employer terminated claimant.

The Referee concluded that claimant's physical disability and psychological condi=
tion, combined with her age, education, work experience and training, place her prima
facie in the "odd-lot" category of the work force and, therefore, the burden was upon
the employer to show some kind of suitable work was regularly and continuously avail-
able to claimant. The employer attempted to do this, using Dr. Hickman's work
potential evaluation and Dr. Rawlin's report which indicated there were certain jobs
which claimant perhaps could be retrained to do. The Referee found that it was very
significant that the most realistic job suggested was that of supetvisor or foreman in
the electronics industry, a job which could have been provided by claimant's employer
upon her attempt to return to work after her injury. No such job was offered to her at
that time by her employer nor did the Referee find any evidence that any such job had
been ofFered to her at any time thereafter.

The Referee concluded that although the forolnfy of the evidence shows that claimant
possibly could have been trained for and employed in a supervisory or other capacity
subsequent to her injury in 1967, the psychological effects of being absent from the work
force for seven years plus her phystccll disability have made placing claimant into such
a capacity at the present time highly unrealistic, if not entirely impossible.

The Referee found. that both Dr. Hickman and Dr. Rawlms agreed fhof "herculean
efforts" would be necessary at this time to return claimant to the work force and that
the prognosis therefore was extremely guarded.

The Referee concluded that claimant was permanently incapacitated from perform-
ing any work at a regular, gainful and suitable occupation and, therefore, granted

claimant compensation for permanent total disability.

The Board, on de novo review, affirms the conclusion reached by the Referee in
her order.

ORDER _
The order of the Referée, dated June 25, 1976, is affirmed.

Claimant's counsel is hereby granted as a reasonable attorney fee for his services
. in connection with Board review, the sum of $450 payable by the employer.
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WCB CASE NO. 75-3767 NOVEMBER 19, 1976

- GLADYS JONES, CLAIMANT
Ann Morgenstern, Claimant's Atty .
Dept. of Justice, Defense Atty.,
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund requests review by the Board of the Referee's
order which granted claimant an award for permanent total disability, set aside the
Determination Order of August 26, 1975 and allowed the Fund to credit the payments
for temporary fotal disability it made against payments for permanent total disability,
commencing July 14, 1975,

Claimant has a prlor history of a substantial back injury which required surgery in
1964, On September 1, 1972 claimant sustained a compensable injury to her left shoulder
and back diagnosed by Dr. Platner on September 14, 1972 as sprain of the lower lumbar
spine with aggravation of an old degenerative disc dlseose at L4-5 and L5-S1.

On May 15, 1973 Dr. Platner performed a laminectomy and decompressionb of
nerve roots L4-5 and removal of dense scar tissue.

Dr. Thurlow at the Disability Prevention Division examined claimant on February
26, 1975 and diagnosed degenerative disease of the intervertebral discs L4=5 and L5-5]1
and osteoarthritis, dorsal spine.,

A psychological evaluation on March 5, 1975 indicated it was highly doubtful that
claimant would return to work because she has been home for three and one half years
and now complains of considerable pain; also she was a poor candidate. for employment.
Claimant's psychopathology was laregly related to her accident. Dr. Perkins found it
unlikely claimant would be rehabilitated, vocationally in the future; she recommended
claimant return to work as soon as her health permitted but doubted that she would do so.

Dr. Thurlow's discharge examination reveals that he felt claimant's pulmonary
disease condition (emphysema) precluded her from gainful employment, ~

Claimant was examined by the Orthopaedic Consultants on July 25, 1975 who
diagnosed chronic low back sprain. They found claimant’s condition medlca||y stationary
and stated she should not return to her former occupation but she could engage in other
employment. Total loss of function due to this injury is moderate.

A Determination Order of August 26, 1975 granted claimant an award of 160 degrees
for 50% unscheduled low back disability, 15 degrees for 10% loss of the left leg and
compensation for temporary total disability from September 1, 1972 through July 14, 1975,

On December 10, 1975 Dr. Platner recommended claimant be granted permanent
total disability and given further medical care; he believed claimant would not return
any type of gainful employment.

Claimant, at'the hearing, had a noticeable limp, she testified she has low back

pain and her left leg is numb. She stated she has difficulty walking and that the insta-
bility of the left leg causes her to fall.
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The Referee found that most of the medical findings were based on objective symptoms
and he concluded that in light of two serious back injuries, that no employer would hire
claimant and claimant was awarded permanent total disability as of July 14, 1975.

The Board, on de novo review, disagrees with the Referee. The Board finds no
medical justification for an award for permanent total disability. Claimant's physical
“impairments are a combination of pulmonary disease, residuals of her 1964 back injury
- and degenerative disease of the intervertebral discs. The Board finds, based on the medical
reports presented and the loss of claimant's wage earning capacity, that she is entitled to
an award of 240 degrees for 75% unscheduled disability .

The Determination Qrder awarded claimant compensation for temporary total dis=
ability through July 14, 1975, there is no justification for setting aside this Determination
Order and allowing the Fund fo credit the payments for temporary total disability made

pursuant thereto against payments for permonen'r total disability which the Referee found
as of July 14, 1975,

ORDER
The order of the Referee, dated May 21, 1976 is reversed.

Claimant is hereby granted an award of 240 degrees of a maximum 320 degrees for
75% unscheduled low back disability.

WCB CASE NO. 74-2331 NOVEMBER 19, 1976

LELA DURFEE GAITHER, CLAIMANT

Robert Hagan, Claimant's Atty.

Dept. of Justice, Defense Atty..

Own Motion Order Remanding
Proceeding for Hearing

On October 20, 1976 the claimant, by and through her attorney, requested the
Board to exercise its own motion |ur|sd|cf|on pursuant to ORS 656.278, and reopen her -
claim for an industrial injury which she suffered on April 22, 1970. The request was
accompanied by medical reports from Drs. Casey, May, Melgord and Reilly. Claimant's
oggrovohon rights have explred

The Sfcfe Accident Insurance- Fund was advised of the request and furnished the
supportive medical evidence. On October 18, 1976 the Fund advised claimant that it
had been informed by Dr. May that he was treating claimant for compression fracture and
osteoarthritic changes in her spine and it did not believe, after reviewing claimant's file,
that the present problems were the result of claimant's April 22, 1970 industrial injury

and it, therefore, had no responsibility for any medicol treatment required by such
problems

Cn Movember 3, 1976 the Fund advised the Board that it had substantial information
that claimant's current problems were progression of her degenerative osteoarthritis and had
no relationship to her April 27, 1970 injury.

The Board, at the present time, does not have sufficient evidence before it to

enable it to make a determination.as to the merits of claimant's request to_have her claim
reopened, Therefore, the matter is referred to the Hearings Division of the Board, with
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surgery in October, 1975 to the 1968 injury. An investigation indicafed that claimant
had suffered an onset of pain on September 23, 1975 while sitting on his motorcycle with
both feet flat on the ground, that his son grabbed the handle bars causing claimant to
fall forward and thereafter he was unable to straighten up. Claimant had filedia claim
for this injury which was denied as not being employment-related.

The Board, after giving full consideration to all of the medical reports, concludes
that the evidence is not sufficient to justify the reopening of claimant's ¢laim at this time.
Apparently claimant's present condition is the result of an independent intervening non=
industrial trauma.

ORDER

The request received by the Board on October 1, 1976 requesting it to exercise
its own motion jurisdiction, pursuant to ORS 656.278, and reopen claimant's claim for
an industrial injury suffered on February 8, 1968 is hereby denied.

CLAIM NO. B66126  NOVEMBER 19, 1976

BARBARA FOSS, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Order

On October 20, 1976 the claimant requested the Board to exercise its own motion:
jurisdiction, pursuant to ORS 656.278, and reopen her claim for a back injury suffered
on June 22, 1964. Claimant's claim was initially closed on November 24, 1964, and
her oggravahon rights have expired.

The most recent medical report is one from Dr. Cherry to the State Accident
Insurance Fund, dated September 2, 1976, in which he stated that claimant was anxious
to have her claim reopened for treatment and he would appreciote it if the Fund would
give it consideration. The report indicated that X-rays of claimant's low back revealed
a slight list-to the right, however, the disc spaces were well maintained and no osteoarth-
ritic changes were seen; there was no evidence of an old or new fracture and there were
not major anomalies.

The Fund was informed of the request and responded, stating it felt, based upon Dr.
Cherry's report of September 2, 1976 that it had no obligation to reopen the claim,

The Board, after due consnderahon of the medical ev:dence concludes that it is
not sufficient to justify the reopening of the claim.

ORDER

Claimant's request that the Board exercise its own motion jurisdiction, pursuant to
ORS 656.278, and reopen her claim for an industrial injury suffered on June 22, 1964 is
hereby demed ‘

!
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also testified to breaking and bleeding of the skin on his hands and swelling and extreme
pain when his hands are exposed to heat.

The Referee found that loss of function in rating a scheduled disability involves
‘elements other than loss of motion. Claimant now suffers from super sensitivity as well
as bleeding and swelling. The Referee concluded that these impairments interfere with
the industrial use of the scheduled members and awarded claimant scheduled permanent
partial disability in the amounts of 15 degrees loss of the left leg, 30 degrees loss of
the left hand, and 30 degrees loss of the right hand.

The Board, on de novo review, agrees with the award of 15 degrees loss of the
left leg granted by the Referee to adequately compensate claimant for his loss of function
of that member; however, the Board finds that the loss of function of both of claimant's
hands is sufficiently compensated for by an award of 15 degrees for each hand.

ORDER
The order of the Referee, dated January 30, 1976, is modified.

Claimant is awarded 15 degrees of a maximum 150 degrees for loss of the left hand,
and 15 degrees of a maximum of 150 degrees for loss of the right hand. This is in lieu
of the awards for the hands made by the Referee's order. The award granted by the Referee
for the loss of the left leg is affirmed.

Claimant's counsel is to receive as a reasonable attorney fee 25% of the compensation
awarded hereby, payable out of such compensation as paid, not to exceed $2,000.

WCB CASE.NO. 76-35 NOVEMBER 19, 1976

IVAN STEPHENS, CLAIMANT
Willard Bodtker, Claimant's Atty.
Daryll Klein, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

 Claimant requests Board review of the Referee's order which granted claimant an
award of 80 degrees for 25% unscheduled disability. Claimant contends he is permanently
and totally disabled. ' '

Claimant injured his low back on July 19, 1973 when he fell 17 feet from a step-
ladder. The following day he saw Dr. Anderson whose diagnosis was spondylolisthesis
with superimposed acute lumbosacral sprain, with marked paravertebral muscle spasm.

Claimant was hospitalized on August 2, 1973 and placed in pelvic traction. At this
time Dr. Ackerman, a psychologist, found claimant to be tense and angry and it was
his impression that claimant was preoccupied with his physical condition, pain and
has a tendency to over-react to his physical injury.

On December 18, 1973 Dr. Steele released claimant to return on December 20,

1973 to his job as electrician. On February 22, 1974 he felt claimant was stable and
was not limited in his work activities.
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A Determination Order of March 21, 1974 granted claimant 16 degrees for 5%
unscheduled disability.

The psychologiccl discharge summary diagnosed psychological musculoskeletal '
reaction, low back pain, shoulder pain, mild secondary to the industrial injury and
.depression mild.

On January 16, 1975 Dr. Steele’examined claimant and concurred with the
earlier medical opinions of Dr. Bahrs and Dr. Tsai that claimant should make one more
trial of returning to work. Dr. Steele released him to attempt this.

On April 29,1975 claimant was seen by the Orthopaedic Consulfonfs whose opinion
was that the degree of interference in this examination from a functional standpoint was
considered moderate. They believed that claimant would continue to need supportive
care and that much of claimant's complaints were secondary to conversion reaction.

They felt claimant could return to his regular employment if he avoids all stress and

strain situations such as heavy lifting, reaching and overhead work. Total loss of function
to his back was considered mild, due to the injury minimal. Loss of function to the

neck and due to the injury was mild.

A Second Determination Order of May 16, 1975 granted claimant an additional
32 degrees.

On October 9, 1975 Dr. Rennebohm, a psychiatrist, felt claimant a poor candidate
for vocational rehabilitation and felt claimant could return to his former occupation or
a similar one.

On October 20, 1975 Dr. Fitchett examined claimant and found no orthopedic
explanation for claimant's persistance of symptoms.

On November 7, 1975 a Third Determination Order only granted claimant addi-
tional compensation for temporary total disability.

Dr. Dixon, a psychiatrist, in February, 1976, after a psychological evaluation,
stated that claimant was disabled from any meomngful employment due entirely to emohoncl
factors and that the industrial injury precipitated the emotional problems.

The Referee found that the medical evidence indicated claimant's back and neck
impairment was mild and the concensus of medical opinion was that claimant could return
to his former occupation. The evidence indicates claimant is preoccupied with his physical
condition and wishes to be retrained to a higher level occupation and will not be satisfied
until he has reached this goal; that he will continue to be disabled until it is accomplished.

The Referee concluded, based upon the evidence presented, that claimant had not
proven he was prima facie "odd-lot" permanently and totally disabled.

Claimant had already received 15 degrees unscheduled disability. Based upon
claimant's loss of wage earning capacity, the Referee found this amount inadequate,
i.e., claimant is now precluded from any heavy labor and he may suffer in the future by
having to take less demanding jobs which will pay less. The Referee concluded that
claimant was entitled to an award of 80 degrees for 25% unscheduled disability to ade-
quotely compensate him for his loss of wage earning capacity,

The Board, on de novo review, adopts the order of the Referee.
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ORDER

The order of the Referee, dated April 16, 1976, is affirmed.

WCB CASE NO . 76-5 NOVEMBER 22, 1776

ROBERT COLLINS, CLAIMANT
William Whitney, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed a
parrio‘l denial by the State Accident Insurance Fund of responsibility for claimant's left
groin, abdomen, low back, right leg, left arm and psychological problems and granted
claimant 16 degrees for 5% unscheduled disability to his neck, shoulders, and right .
groin. Claimant contends he is permanently and ro’rcliy dlscbled

On October 16, 1974 claimant was injured when a sfeel disposal container fell,
pinning claimant to the floor by his right shoulder, right groin and right wrist. Claimant
was seen immediately by Dr. Caron, and two days later by Dr. Vore who diagnosed
sprain of the right wrist, and strain of the thoracic spine with no permanent disability
indicated.

On May 20, 1975 Dr. Johnson performed a lumbar laminectomy due to claimant's
continuing difficulties.~ On July 23, 1975 claimant was examined by Dr. Shlim who
found tremendous functional problems and some organic residual. It was his impression
that claimant's suit against the Coca Cola Company for an episode in which he found a
rodent in a bottle of Coke accounted for some of claimant's symptomcto|ogy He found
claimant medically stationary. :

~ Dr. Soot examined claimant on October 1, ]975 and found him medically station-
ary; he stated that claimant's subjective sympfoms "continue to be significantly greater
thah his objective findings."

Claimant was seen at the Disability Prevention Division on October 30, 1975 by
Dr. Van Osdel who found mild atrophy of the left thigh, he recommended a job change.

A psyéhologicol evaluation of claimant on November 5, 1975 indicated a psycho-
pathology largely related to chronic personality characteristics and a hypochrondriacal
component, the latter being, to a mild degree, influenced by the injury.

A Determination Order of January 7, 1976 granted claimant temporary total dis-
ability compensation only. :

On_January 29, 1976 claimant was seen by the Orthopaedic Consulfcmfs who diag-
nosed hysferlcal neurosis. They found loss of function of the neck to be minimal and,
due to this injury, none. Loss of function of the r|ghf shoulder and right groin was none.
They found the symptoms pertaining to the left groin, abdomen, low back, right leg
and left arm not to be due to this injury and, on February 27, 1976 the Fund denied
responsibility for these conditions. The Orfhopoedlc Consultants stated claimant could
return to his regular occupation with limitation on lifting.
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The Referee found claimant's emotional problems were not related to his industrial
injury and, based upon the medical reports, that claimant's disability was quite minimal
to his neck, right groin and shoulders. He concluded that claimant should be granted a
minimal award for his disability. He awarded 16 degrees for 5% unscheduled disability.

The Referee also concluded that the symptoms claimant has to other body areas were
not related to his industrial injury, therefore, he offirmed the partial denial.

The Board, on de novo review, adopts the Referee's order. The Board finds that
there is no medical evidence to support claimant's contention that he is permanently and
totally disabled. :

ORDER

The order of the Referee, dated May 28, 1976, is affirmed.

WCB CASE NO. 75-4979 NOVEMBER 22, 1976

MELVIN FRITZ, CLAIMANT
Allan Coons, Claimant's Atty.
Ray Heysell, Defense Atty.
Request. for Review by Leatherby

Reviewed by Board Members Wilson and Moore .

The carrier, Leatherby Insurance Company, requests review by the Board of the
Referee's order which remanded claimant's claim to it for acceptance and payment to
claimant of all benefits provided by law.

_ Cabax Mills is the employer in this case. Its workmen's compensation insurance was
furnished by Argonaut Insurance Company until May 1, 1975, Thereafter the coverage was
furnished by Leatherby Insurance Company .

Claimant worked nine years for the employer as a spotter. Sometime in October,
1974 claimant experienced pain in his right leg which radiated into his hip and knee, and
felt like a "hot poker." On November 7, 1974 the mill shut down for about five months.
During this period claimant had little activity and the symptoms substantially subsided.

' In April, 1975 claimant returned to the mill and the symptoms reoccurred. In July,
1975 the symptoms increased to the point that claimant sought treatment from Dr. Gulick.
Dr. Gulick suggested claimant sit on a barrel while working and thereby relieve his pain
caused by standing. This was done. Dr. Gulick referred claimant to Dr. Hockey, a
neurosurgeon.

In November, 1975 the mill was again shut down. At this point in time claimant's
symptoms were quite severe and during the layoff claimant stayed home and did practically
nothing. In January, 1976 claimant was called back to work at which time the claimant's
condition had improved, but upon returning to work his condition worsened, with pain
down his leg into his foot, causing numbness.

On November 18, 1975 Dr. Gulick felt claimant's condition was directly related
to the position claimant was required to assume while performing his work .
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On February 3, 1976 Dr. Hockey performed a lumbar laminectomy; on February
16, 1976 he said that claimant’s employment certainly had oqgrovofed his problem.

A claim was submitted in |0fe 1975 which indicated the employer flrsf had know=
ledge of the injury on Sepfember 17, 1975.

The Referee found that the weight of the evidence established that claimant's
back condition arose out of and in the course of his employment with Cabax Mills.
There was no contradictory medical or lay evidence.

The Referee further found that although claimant's onset of symptoms occurred in
October, 1974 it was the development of these symptoms which gradually worsened over
many months between October, 1974 and the 1976 surgery. He concluded this indicated
claimant suffered an occupational disease and the responsibility for claimant's occupa=
tional disease was that of Leatherby because claimant had a long history of exposure
buf without actual disability until early 1976,

The Board, on de novo review, adopts the Referee's order.

The appeal was initiated by the carrier, Leatherby, which failed to brevoil,
therefore, although the issue was the determination of which carrier was responsible,
claimant's counsel is entitled to a reasonable attorney fee payable by Leatherby.

ORDER
The order of the Referee, dated May 13, 1976, is affirmed.

Claimant's counsel is hereby awarded, as a reasonable attorney fee for his services
in connection with Board review, the sum of $150 payable by Leatherby Insurance Company . '

WCB CASE NO, 75-2779 - NOVEMBER 22, 1976

VELMA WOLFORD, CLAIMANT
C.S. Emmons, Claimant's Atty.
Dept. of .lustice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which granted claimant
100% loss of use of the right forearm. Claimant contends her psychological problems are
compenscble

: C|cimcnr began work for the employer in January, 1972; a month later claimant
began to experience pain and numbness in her right arm. Subsequently, she was seen by
Dr. Ellison whose diagnosis was a carpal tunnel syndrome. Three surgeries followed,
none granting claimant any relief and, finally, after the third surgery, causing deteri-
oration of the right forearm which is now rendered useless.

The Referee granted claimant an award for 100% loss of use of her right forearm.

On February 13, 1976 claimant was examined by Dr. Hickman, a clinical psycho-
logist, who found claimant had relatively poor aptitudes, making it clmosf impossible
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for her to find suitable work. Dr. Hickman found moderately-severe relationship between
clalmant's industrial injury and her psychopathology and believed that this condition would
likely be permanent. Claimant's pain keeps her in a constant state of emotional distress.

The Referee found this case did not involve much of a psychological problem.
Claimant is suffering pain and unable to adjust her life to living without the use of her
hand but this was not due to psychological problems. He granted claimant no award for
unscheduled psychological disability.

The Board, on de novo review, agrees with the Referee's award of 100% loss of use
of the right forearm. However, the Board finds that claimant should receive an award
for her psychological problems.

‘The Board finds Dr. Hickman's report wherein he found a moderately severe rela-
tionship between claimant's industrial injury and her psychopathology to be uncontradicted.
The Board concludes claimant should be granted an award of 80 degrees for 25% unsched-
uled psychologmcl disability.

ORDER

The order of the Referee, dated June 7, 1976, is modified.,

Claimant is hereby granted an award of 80 degrees of a maximum 320 degrees for
unscheduled psychological disability. This is in addition to the award of 150 degrees for
loss of the right forearm granted by the Referee's order, which is otherwise affirmed.

Claimant's counsel is hereby awarded as a reasonable attorney fee a sum equal to
25% of the compensation awarded by this order, payable out of said compensation as
paid, not to exceed $2,000.

WCB CASE NO. 76-93 NOVEMBER 22, 1976

LONNIE ROACH, CLAIMANT
Jerry Kleen, Claimant's Atty.

Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

Claimant requests review. by the Board of the Referee's order which affirmed the
Determination Order of December 31, 1975 which granted claimant 27 degrees for 20%
loss of the left foot, however, the Determination Order referred erroneously to the left
foot and it was corrected by the Referee to the right foot.

Claimant, a mechanic, sustained a compensable right foot injury on March 20,
1975, i.e., a fracture of the right foot. He was seen by Dr. Degner who fitted claimant
with a short leg cast. Subsequently, claimant, being unable to bear weight on the foot,
was seen by Dr. Paluska who, in July, 1975, performed a bone shave surgery. Claimant
returned to work on August 20, 1975, In November, 1975 he was laid off. Claimant
presently is performing mechanical and welding work for an auto supply company on a
part-time basis.

In October, 1975 Dr. Paluska stated claimant will have some permanent partial
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The Board, after reviewing the file, giving considerable weight to the evidence
of claimant's failure to cooperate in any of the vocational rehabilifation programs
offered to him and also taking into consideration that claimant is only 43 years old at
the present time, concludes that before claimant's present disability i.e., his loss of
wage earning ccpocify, can be accurately determined a final attempt to rehabilitate
claimant vocationallv so that he perhaps can be retumed to a segment of the labor
market as a useful member thereof should be made.

At this time the Board is not accepting the recommendation of its Evaluation
Division to increase claimant's award for permanent partial disability but is remanding
the claim to the Fund and directing it to have claimant enrolled ot the Disability
Prevention Division of the Board for a complete vocational rehabilitation evaluation
ond, if found feasible, for subsequent referral to a retraining program suitable to
claimant's present condition.

ORDER

Claimant's claim is remanded to the State Accident Insurance Fund with instruc-
tions to take the necessary steps to have claimant enrolled at the Disability Prevention
Division of the Workmen's Compensation Board where he is to be given complete
evaluation with respect to his potential for vocational retraining. Claimant shall
receive compensation for temporary total disability from the date he is enrolled at the
Disability Prevention Division and until his claim is closed pursuant to ORS 656.278.

Claimant's counsel is awarded as a reasonable attorney fee a sum equal to 25%
of the compensation claimant is awarded for temporary total disability by this order,
payable out of such compensation as paid, not to exceed the sum of $250.

WCB CASE NO., 76-1296 NOVEMBER 23, 1976

BETTY HICKS, CLAIMANT
Keith Tichenor, Claimant's Atty.
Dennis VavRosky, Defense Atty.
Request for Review by Claimont

Reviewed by Board Members Wilson and Moore.

- Claimant requests review by the Board of the Referee's order which affirmed
the Determination Order of March 4, 1976 which granted claimant 32 degrees for
10% unscheduled disability.

Claimant, a 46 year old janitress, sustained a compensable injury to her low
back on December 12, 1974 and was taken to Kaiser Hospital where she received
out -patient care. Subsequenfly, claimant was admitted to Emanuel Hosplfa| for
_conservative treatment by Drs. Ellerby and Church.

On October 1, 1975 claimant was examined by Dr. Pasquesi; she had not seen
o doctor for ten months. Dr. Pasquesi.diagnosed chronic lumbosacral instability on
the basis of soft tissue structures rather than on bony abnormalities. He rated claim-
ant's disability at 17% of the whole man.

On December 9, 1975 claimant was examined by Dr. Church whose impression
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The .Referee found that he had authority and jurisdiction to allow the requested
offset adjustment. The Board, under the provisions of ORS 656.268(3), has authority
to make necessary adjustments in compensation paid or payable which, by Board
rule, has been designated to the Evaluation Division of the Board; however, there
is nothing in the statutes which indicate that this is the only time during proceeding
on an injured workman's claim that adjustments may be made. The Referee concluded
that he had authority to make adjustments by the very nature of the decisions he was
required to make and also that the Board, under the provisions of ORS 656.278(1),
has continuing jurisdiction over findings and awards and may modify, change or
terminate them in its own motion and this is sufficient jurisdiction conferred upon the
Board and the Referee to provide for adjustments requested if such adjustments are
oppropriate.

The Referee found that the provisions allowing lump sum advance payments of
a permanent partial disability award granted claimant are for the convenience of
the claimant; that the claimant should not be allowed to take advantage of such
provisions in order to substantially enhance his monetary awards by receiving consi-
derably more than he is entitled to under the appropriate provisions of the Workmen's
Compensation Law. In the instant case claimant had sustained a compensable injury
in July, 1971 for which she was awarded compensation for 160 degrees for 50%
unscheduled disability, the claim was later reopened and claimant received awards
of compensation totaling 262 degrees for 85% of the maximum allowable for unsched-
uled low back disability. The last award or arrangement of compensation was
pursuant to stipulation approved on August 17, 1973, Thereafter, claimant requested
a lump sum payment of 50% of the remaining permanent partial disability payments
due: it was approved by the Board on October 4, 1973. Subsequently, claimant
requested that her claim be reopened for aggravation. As stated earlier in this ,
order, the Fund denied the request and, after hearing, the Referee found that claim-
ant's condition had worsened and that she was now permanently and totally disabled.
After de novo review, the Board affirmed the Referee's findings of permanent total -
disability but remanded the matter on the issues stated earlier herein.

The Referee, with great clarity, set forth in his Order on Remand the bases
for his finding that the Fund should be allowed an offset adjustment in the amount of
$5,787.97 and it is not necessary to repeat them in this order.

The Referee further found that it was in the best interest of the claimant to
specify that her monthly payments for permanent total disability should not be dras-
tically reduced by the allowance of the offset adjustment, therefore, he directed
that ony reduction due to the offset greater than 10% of claimant's monthly permanent
total disability payments would not be allowed.

On the issue of the amount of attorney fees granted by the Referee in his initial
order, the Referee said he could consider and base his judgment solely on the issues
presented to him at the hearing and that it was not appropriate for a Referee in one
hearing to consider the factors related to the amount of work done regarding a prior
hearing and on prior issues. He considered this matter only on claimant's effort
regarding the aggravation proceedings which was initially before him and that he
found it was appropriate to award as a reasonable attorey fee the sum of $600. He
refused to take into consideration attorney fees which were previously granted.

The Board, on de novo review, affirms and adopts the well-written order of
the Referee. '
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With respect to the cross-request for review made by the Fund, the Board
notes that the award for permanent total disability was not granted by the Referee's
Order on Remand entered on June 16, 1976, therefore, it gives no conmderahon to
the Fund's cross-request for review on that issue.

ORDER

The Order on Remand and the corrected Order on Remand, both entered on
June 16, 1976, are affimed.

WCB CASE NO. 76-1981. NOVEMBER 23, 1976

CLIFFORD JOHNSON , CLAIMANT
Don Swink, Claimant's Attv,

Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson.and Moore.

Claimant requests review by the Board of the Referee's order which affirmed
the Second Determination Order datect April 12, 1976,

Claimant was 29 years old and employed as a laborer when he developed dorsal
bock symptoms on March 22, 1974. He was seen by Dr. Opsah| and released to work.

On chober 25, 1974 claimant was seen by Dr. Mason at the Disability Preven=
tion Division who d|ognosed dorsal lumbar strain, mild, widespread sub|echve
complaints and anxiety tension state with exaggeration, all due to the injury.

Claimant was examined by the Back Evaluation Clinic on December 13, 1974,
the diagnoses was dorsal-lumbar strain. Claimant was found to be medically stationary
and able to return to his former occupation or to truck drlvmg, whatever he wished.
Total loss of function of the back was mild and due to this injury mild.

Claimant underwent a psychological evaluation on December 20, 1974 which
showed claimant had moderately severe anxiety tension reaction with depression and
extreme preoccupation with physical and emotional complaints. Claimant's psycho-
pathology is no more than mildly to moderately related to his industrial injury through
aggravation of a pre~existing condition. Claimant's prognosis for restoration and
rehabilitation is guarded; especially, if he cannot return to cny type of heavy labor
work .

A Determination Order of February 19, 1975 granted claimant 32 degrees for
10% unscheduled low back disability . A Second Determination Order of April 12,
1976 granted claimant compensation for temporary total disability compensation only

The Referee found, based upon the medical reports, that claimant had many
subjective complaints but that there were few objective medical findings. The Back
Evaluation Clinic and Dr. Mason found claimant's low back disability due to the
injury to be mild and both believed that claimant could return to his former occupation.

The Referee concluded that claimant had been adequately compensated for his
loss of wage earning capacity by the award of 32 degrees.
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The Boord, on de novo review, concurs with the Fihdings and conclusions of
the Referee.

ORDER

The order of the ReFeree_,‘ dated Ju|$/ 14, 1976, as corrected on July 16, 1976,
is affimed. '

WCB CASE NO, 75-1159 NOVEMBER 23, 1976

DARRELL LANNING, CLAIMANT
" Frank Mowry, Claimant's Atty .

Roger Luedtke, Defense Atty.

Request for Review by Employer

Reviewed by Board Members Wilson and Moore .

The employer requests review by the Board of the Referee's order which granted
claimant an additional award for 15% loss of the right arm equal to 28.8 degrees,
making a total award for 90% loss of the right arm (172.8 degrees).

Claimant, on June 5, 1971, sustained a laceration of his right arm requiring
suturing of the nerves and a vein graft. A Determination Order, dated February 4,
1975, granted claimant 144 degrees for 75% loss of the right arm.

Claimant has retumed to work, driving a lift truck and loading boxcars. He
testified that he can use a shovel by holding it with his right hand and lifting the
weight with his left. He can make a fist and has a slight and very short term grip.
Claimant cannot button a shirt, write, eat or perform intricate work with his right
hand. He cannot now play musical instruments but he can drive a car and can shift
with his right am . '

The Referee found claimant well motivated and a very credible witness. He
also found all of claimant's activities which involve the use of his right arm are similar

to the ability of using a prosthetic device. Claimant is 25 years old.

The Referee concluded that the loss of function of the arm was almost complefe
and that the award granted by the Determination Order was inadequate and he granted
claimant 90% for 172.8 degrees loss of the right arm, :

The Board, on de nbvo review, finds, based upon the medical reports, that
claimant's loss of function of his right am has been adequately compensated for by
the award of 75% granted by the Determination Order. Claimant still maintains, in
the Board's opinion, 25% use of the right arm.

ORDER
The order of the Referee, dated May 24, 1976, is reversed.

The Determination Order of February 4, 1975 is affirmed.
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WCB CASE NO. 76-1413 NOVEMBER 23, 1976

DONALD LEE, CLAIMANT
Robert Martin, Claimant's Atty .
‘Roger Luedtke, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review bv the Board of the Referee's order which affirmed the
Determination Order of February 5, 1976 which granted claimant 32 degrees for 10%
unscheduled disability . Claimant contends he is entitled to an award for 50% unsched=
uled disability . '

Claimant, a salesmart, sustained a low back strain on January 23, 1974, he
was hospitalized and given conservative treatment.

On July 25, 1975 Dr. North claimant's treating physician, diagnosed a chronic
lumbosacral strain. On November 11, 1975 Dr. North found claimant was medically
stationary, but not vocationally stationary. Claimant could not return to his former
occupation as he was to avoid heavy labor. Dr. North felt claimant needed help in
finding employment He felt claimant is now susceptible to recurrent lumbosacral
strain if he doesn't limit his activity.

On 'NoVember 10, 1975 claimant was examined by Dr. Short who found no
purely objective evidence of injury to claimant's back. Short did feel there was
some instability in ¢laimant's low back; he also found some Funchoncl overlay
associated with claimant's injury causing claimant ' fo prolong and exaggerate his
symptoms.” Dr. Short tated claimant's disability as "mild to minimal .

In April, 1976 claimant suffered a heart attack and is presently unemployed.

The Referee left the determination of claimant's entitlement to vocational
rehabilitation or job placement to the Disability Prevention Division as claimant has
been in contact with it. :

The Referee found claimant's disability consisted of subjectively manifested
inability to engage in a physical stressful activities. He concluded that some of
claimant's physical inability was due to his heart attock.

Taking into consideration claimant's intelligence and his wide variety of work
experiences, the Referee concluded that claimant has been adequately compensated
for his loss of wage eaming capacity by the award granted by the Determination Order.

The Board, on de novo review, adopts the Referee's order.

ORDER

The order of the Referee, dated June 23, 1976, is affirmed.

!
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SAIF CLAIM NO. A 579585 NOVEMBER 23, 1976

JAMES NATIONS, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Detemmination

Claimant sustained a compensable injury to his left foot on October 17, 1956.
On February 4, 1957 a Determination Order granted claimant an award for 5% loss
of function of his left foot. On August 6, 1957 a Judgment Order of the Circuit
Court increased claimant's award to 20% loss of function of the left leg. On
November 26, 1958 a Stipulated Judgment further increased the award to 33.75%
loss of function of the left foot.

Dr. Ozolin, a Tacoma orthopedic surgeon, performed an L4-5 laminectomy and
disc excision surgery on May 1, 1973. Dr. Ozolin believed the 1956 injury was a
material contributing factor to claimant's 1973 condition. Claimant's aggravation
rights have expired.

On June 1, 1976 the Board, pursuant to its own motion jurisdiction, remanded
claimant's claim to the State Accident Insurance Fund for payment of compensation;
commencing March 27, 1973, the date of the pre-surgery myelogram, and until the
claim was closed pursuant to ORS 656.278.

Claimant sustained a back injury on August 9, 1976 while working as a garage
mechanic, his claim was accepted by the Fund as a new injury and presently remains
in open status.

Claimant's attorney suggested a personal interview of claimant be conducted
by the Board's Evaluation Division. However, the Division felt no useful objective
information would be provided since the new injury is in the same body area and a
current medical examination would be of little or no value in determining claimant's
loss of wage eaming capacity due to the 1956 injury.

On October 21, 1976 the Fund requested a determination. The Evaluation
Division recommended payment of compensation for temporary total disability, per
the Own Motion Order, dated June 1, 1976, from March 27, 1973 through April
30, 1974 and an award for 20% unscheduled low back disability.

ORDER
Claimant is hereby granted compensation for temporary total disability from
March .27, 1973 through April 30, 1974 and to an award for 20% unscheduled low
back disability. -

Claimant's counsel is hereby granted an award of 25% of the increased compen-
sation granted by this order, not to exceed the sum of $2,000.
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said claimant "is most definitely employable and could probably be retrained to do
whatever he wished to do." He summarized by saying claimant's disability of the
left foot results in some mild to moderate impairment in his future occupation as a
painter.

A Determination Order of March 10, 1976 granted claimant 6.75 degrees
for 5% loss of the right foot and 54 degrees for 40% loss of the left foot.

"The Referee found that claimant's doctor had requested a pair of high top
(work) shoes for him but the carrier had refused to pay for them. There was no
record of the carrier's denying this request, however, the carrier questioned the need
for a work shoe when claimant had not returmed to work. '

; ! .

Claimant testified he has not returned to work because his doctor has not
released him to do so. The Referee found that all claimant had to do was ask his
doctor and a release would have been given him.

The Referee concluded that the awards granted by the Determination Order
should be increased; that according to the medical evidence, if it were not for the
brace for claimant's left ankle he would be reduced to very little walking. Based
- on the use claimant still has in his left foot, he concluded that claimant was entitled
to a greater award of permanent partial disability. The Referee granted claimant 15%
loss of the right foot and 55% loss of the left foot (an increase of 10% for each foot)
and ordered the carrier to provide¢and pay for a work shoe for claimant.

The Board, on de novo review, disagrees with the Referee's assessment of
claimant's scheduled disability. The Board finds, based upon the medical reports
and a rating of scheduled disability solely by loss of function, that claimant's left
foot disability is moderate and the disabirify to the right foot is minimal. Claimant -
can retum to his job as a painter with bearable discomfort. His doctor was of the
opinion that claimant was employable,

The Board affims the Determination Order of March 10, 1975 as being édequofe

compensation for claimant's loss of function in each foot.
o i
The Board agrees with the Referee's conclusion that the employer should provide
claimant with a pair of work shoes, although the Referee did not specifically order
the employer to do so. .
ORDER
THe order of the Referee, dated July 7, 1976, is reversed.

The Determination Order dated March 10, 1976, is affirmed. The erﬁployer
shall provide claimant with the type of work shoes necessary for his work.
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claimant compensation for temporary total disability from April 16, 1975 through
May 21, 1975, assessed a penal* against the Fund equal to 25% of the temporary
total disability compensation due claimant and awarded an attorney fee to claimant's
counsel, poyable by the Fund. ~

, Claimant suffered a compensable injury on July 13, 1970. Her claim was
closed by a Determination Order dated August 6, 1971 wuth an award of compensation
for temporary total disability only. Claimant contends that as a result of this injury

she sustained neck, right shoulder, right arm and hand injuries and injury to her low

back.

Claimant filed a claim for aggravation on April 16 1975 which the Fund denied
on May 21, 1975. Due to claimant's financial inability to come to Portland her
deposition was taken in Memphis, Tennessee.

- In December, 1965 claimant had sustained a compensable injury in the State
of Washington, diagnosed as lumbosacral strain with pain radiating down both legs.

Claimant had filed a claim for aggravation of this Washington injury on June 19,
1967 and again on February 28, 1969.

In claimant's deposition she denied any pre~injury medical history or prior
injuries and, based on this, the Referee questioned claimant's credibility.  Therefore,
he relied solely on the medical reports submitted in this case.

Dr. Bisson, cloimant’s treating physician in Tennessee,  diagnosed an acute
cervical strain, contusion of the right shoulder, acute lumbosacral strain and neuritis
of the right hand and arm.

Claimant’s initial treating physician, Dr. Raffertv, originally dlognosed muscle
strain of the neck, rhomboid muscles and rlghf sacroiliac joint.

The Referee felt that at the time of claimant's claim closure she had some
permanent disability, however, the Determination Order was never appealed, therefore,
there was no legol basis for making a determination of the extent of claimant's disability .

Dr. Bisson referred claimant to Dr. Kaplan on April 19, 1971 who diagnosed
cervical -:lmin, l‘iqlrl shoulidey 't”mhl‘.iuu, ||_nl'|"un ~.|'nt|in cned Yo Iir'n‘u"ll 4'n\/c-:||l’l:,/ My
July 6, 1271 s b aplan again examined Clatmant and found her condition 1o be the
same as in April.

The Referee found, based upon the medical evidence submitted by numerous
doctors, that claimant's condition had not changed either before or after the issuance
of the Determination Order in 1971,

Claimant's claim for aggravation was supported by a report from Dr. Bisson, dated
August 11, 1975, as well as reports from Dr. Kaplan and other doctors. The Referee
found that although these reports would be sufficient to support claimant's claim for
aggravation which, prior to the passage of Senate Bill 741, would have entitled claim~
ant to a hearing, the reports only state that claimant's condition has worsened without
. any specific findings which would indicate a worsening of her symptoms or disobihfy.
The entire medical evidence fails to show any significant change or worsening of
claimant's condition.

The Referee found a five week period in which the Fund failed to accept or deny
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claimant's claim for aggravation and during which no compensation was paid.

The Referee concluded that claimant had failed to prove her condition has
worsened since the issuance of the Determination Order. He also concluded that the
Fund had foiled to properly process claimant's claim and had offered no.explanation
for its conduct. Therefore, the Referee granted claimant compensation for temporary
total disability for that period and assessed a penalty against the Fund of 25% of such
compensation and awarded $600 attorey fees, payable by the Fund.

The Board, on de novo review, adopts the Referee"s ofder.
ORDER

The order of the Referee, dated January 30, 1976, is affirmed.

WCB CASE NO. 76-697 NOVEMBER 30, 1976

ESTHER NEUFELD, CLAIMANT
- Rolf Olson, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for-Review by SAIF

" Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund requests review by the Board of the Referee's
order which remanded claimant's claim for aggravation to it for acceptance and payment
of compensation, as provided by law, and extended claimant's aggravation rights
five years from September 23, 1975,

Claimant sustained a compensable injury on September 3, 1965 which caused an
immediafe onset of pain in her tailbone. Claimant remained off work through September

26, 1975.

On October 6, 1965 an order was entered by the State Industrial Accident
Commission granting claimant time loss only. On this order there was no notice of
claimant's rights to make an election between the two year aggravation rights provided
under the old law and the five year aggravation rights.provided by the law, as amended.

Clcumonf testified that she did not appeal the SIAC order because Dr. Fleming
had stated her disability would disappear with time. In August, 1967 claimant again
saw Dr. Fleming who, for the first time, diagnosed o fracture of the coccyx.

On August 28, 1968 Dr. Fleming examined claimant and wrote to the State
Compensation Department oskmg for a consultation by an orthopedic physician. SCD
responded that it felt it was no longer lioble for claimant's condition. There was no -
notice of appeal rights from this decision and no mention of aggravation rlghfs

Claimant testified she has had continual pain in her tailbone since 1965 and
now, due to this, is unable to work.

On October 23, 1975 Dr. Poulson said in a letter report that claimant's present .
condition was related to her mdusfnol injury of September 3, 1965 and advised fhe
Fund that his letter was submitted as "evidence of an aggravation of her condition.
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On December 2, 1975 the Fund denied claimant’s claim, stating claimant's aggravation
rights had long expired.

The Referee found that the lay and medical evidence established a worsening _
of claimant's disability subsequent to the entry of the October 6, 1965 order by SIAC.

The Referee concluced claimant had proved aggravation, i.e., a worsening of
her condition since her last award of compensation, and remanded c|o|mcmf s claim
to the Fund for acceptance and payment of compensation.

The Referee further concluded that claimant's aggravation rights should be.
axtended for a period of five vears from September 23, 1975 because claimont had
never had notice of anv appeal rights, either the two year or five year aggravation

- rights to which she was entitled.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated June 14, 1976, is affirmed.

Claimant's counsel is hereby awarded as a reasonable attorey fee for his services
in connection with Board review, the sum of $400, payable by the State Accident
Insurance Fund.

WCB CASE NO, 75-1556 NMCVEMBER 30, 1976

LILLIAN SUCH, CLAIMANT
Rolf Olson, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

- Reviewed by Board Membears Wilson and Moore .

Claimant requests review by the Board of the Referee's order which affirmed the
State Accident Insurance Fund's denial of her claim for compensation.

On February 75, 1975 claimant filed a Form 801, alleging injury to her sinus,
fungs and stomach from lve solution exposure over a twelve year period.

In May, 1974 claimant was examined by Dr. Squire, an allergist. Claimont has
a past history of chemical bronchitis and allergy to penicillin. Upon skin testing
claimant exhibited moderate sensitivity to house dust and dog hair. Dr. Squire, by
deposition, stated claimont's immediate problems were caused primarily by infection
rather than allergy.

Dr. Grossman, on June 15, 1975, diognosed exposure to irritating fumes with
rhinitis and bronchitis.

On December 7, 1971 claimant had filed a report of occupational disease for
nausea, vomiting and headache. . This claim was denied by the Fund on January 3, 1972.
On November 21, 1973 cloimant filed another report of occupational disease due to
o pinorick to her right thumb. This claim was denied by the Fund on January 18, 1974,
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severe depletion of claimant®s monthly payments.

The matter of unilateral termination of benefits by the carrier must, by definition,
be termed unreasonable. In the instant case the carrier had no authority from the
Board to deduct $50 o month from the periodic payments on claimant's award for
permanent total disabilitv. The carrier must be penalized for its unilateral implement -
ation on the grounds that the Board requires agency approval on a case by case basis
to make lump sum awards and, therefore, the Board must require that its cpprovoi
be received prior o decision by a carrier for offset of overpayments by such carrier.
Therefore, the penalty assessed by the Referee and the award of oftorney fees payable
by the emp'loyer were proper.

CRDER
The order of the Referee, dated June 7, 1976, is modified..

The employer, through its carrier, Fireman's Fund Insurance Company, will be
allowed an offset adjustment in the sum of $3,077.14 against permanent total disability
compensation paid claimant, to be offset against each monthly payment in an amount
not to exceed 10% of each monthly payment.

The carrier acted without Board authorization in deducting from claimant's pay-=
ment for permanent total disability $50 per month, therefore, the employer, and its
carrier, shall pay claimant an amount equal to 25% of the sums deducted from claimant's
payments for permanent total disability prior to the date of this award as a penalty
for the unilaterol deduction.

The award made by the Referee of $600 attorney fee payable to claimant's
attorney by the employer and its carrier is affirmed.

WCB CASE NO, 76-331 NOVEMBER 30, 1976

ESTHER BOOTHE, CLAIMANT
Hugh Cole, Claimant's Atty.
Depi. of Justice, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore .

The State Accident Insurance Fund requests review by the Board of the Referee's
order which remanded claimant's claim to it for acceptance and payment of compen-
sation as provided by law.

Claimant alleged she suffered an industrial injury to her back on August 14,
1975: she sought no medical treatment but worked until September 21, 1975 when she
suffered severe back pain when she was home,

Claimant told two employees before she qun that she had hurt her back while
hfhng trays on the job; however when claimant's kitchen supervisor came to see her
in the ‘hospital claimant never mentioned any injury to her back suffered while at
work but mentioned only that her doctor thought she was overweight and was on her
feet too much. While hospitalized claimant requested a claim form.

-156-



Claimant was discharged from the hospufcl on October 4, 1975. She did not
retum to work but continued to stay at home undergoing conservahve treatment of bed
rest and traction until rehospitalized on December 5, 1975. She underwent surgery for
excision of a L4-5 disc on December 8, 1975. '

On March 12, 1976 Dr. Woolpert indicated claimant told him she injured herself
lifting trays but was not sure of the exact date. It was Dr. Woolpert's opinion, based
on claimant's history, that her work activity was a direct cause of her development of
low back problems. :

The Referee found this whole case rested solely on credibility. Claimant had the .
burden of proving her claim. Claimant's testimony was corroborated by two witnesses;
one was uncertain of the date claimant allegedly injured her back, the other stated
claimant injured her back in the latter part of August and that claimant had complained
“continually since then about back problems.

None of the kitchen personnel or supervisor personnel had heard of claimant's
industrial injury, however, claimant testified that she did not associate her August
incident with her present condition during her first hosplfchzohon After the second '
hospnclczchon claimant established August 15 as the date of her injury.

Claimant did not give notice of injury within 30 days, however, this issue was
not raised at the hearing. ‘

The Referee concluded that claimant's failure to discuss her iniuv;y with her super-
visory personnel was not fatal to her case. He concluded, based upon the medical
evidence and the testimony presented by the witnesses, that claimant had established
that she had sufferedia compensable injury. He remanded her claim to the Fund.

The Board, on de novo review, adopts the Referee's order.

ORDER

The order of the Referee, dated May 12, 1976 is affirmed.

Clcimaﬁf"s counsel is hereby granted an award for a reasonable attomey for his
services in connection with Board review, the sum of $400, payable by the State
Accident Insurance Fund.

WCB CASE NO. 75-5362 NOVEMBER 30, 1976

LARRY KIRK, CLAIMANT
Stipulation to Settle Disputed Claim

1t is hereby stipulated, claimant acting personally and by his attorney, Evohl F.
Malagon, and the State Accident Insurance Fund acting by its attorney, W.D. Bates,
Jr.. Assistant Attomey General:

1. That claimant suffered a compensable injury to his left arm on December 7,
1973, and that the claim was closed with a determination order on October 23, 1974,

2. That on May 2?0, 1975, a stipulation awarded claimant additional permanent
disability . '
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3. That on December 15, 1975 clmmcnf filed a request for a hearing and an
aggravation application.

4. That on March 9, 1976, claimant filed a supplemental request for hearing
reauesling penalties and attorney fees for failure to accept or deny the aggravation
claim wiithin sixty days.

5. That on March 25, 1976, the State Accident Insurance Fund denied claimant's
aggravation claim on the grounds that his condition had not worsened and that the condi=
tion requiring treatment did not result from his industrial injury.

6. That on April 5, 1976, claimant filed another supplem~entol'requesr for hearing
concerning the denial . '

7. That on May ?7, 1976, a hearing was held before Referee Kirk A. Mulder,
and the Referee's Opinion and Order was entered on June 11, 1976. Following a Request
for Reconsideration by the State Accident Insurance Fund the Referee's Opinion and

~Order was re-issued on June 79, 1976,

8. That the State Accident Insurance Fund requested review by the Workmen s
Compensation Board on July 9, 1976.

9. That %'here'is a bona fide dispute between the claimant and the State Accident
Insurance Fund. The claimant contends and the State Accident Insurance Fund denies
that claimant's condition has worsened and that his psychiatric condition resulted from
his industrial injury.

10. That all issues which were or could have been raised at the hearing on May 77,

1976, may be compromised and settled as a disputed cloim by a payment from the State
Accident Insurance Fund to claimant and his attorney of the sum of $7,840.00.

11. That payment of the agreed sum in no way implies that the State Accident
Insurance Fund accepts responsibility for the denied conditions, or disabilities, or
expenses resulting therefrom.

12. That the requests for hearing may be dismissed with prejudice.

13. That claimant's attorney is authorized to collect from claimant an attorney fee
of 25% of the sum agreed upon as a reasonable sum for services rendered to claimant.

ORDER
Based upon the above stipulation of the parties, the Board hnds that there is a

bona fide dispute between the parties. Pursuant fo ORS 656.289(4) fhe Foregomg
stipulated settlement is therefore opproved
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WCB CASE NO. 75-5457 NOVEMBER 30, 1976

JACK A, McAMIS, CLAIMANT
Join Petition and Order of a Bona Fide Dispute

FACTS ' o

Clcimcnf, Jack McAmis, allegedly sustained an occupational disease or accidental
injury arising out of and in the course of his employment on November 4, 1975, At that
time the claimant was employed by Roseburg Lumber Compcny, an employer insured by
Employers Insurance of Wausau. . : :

The claimant filed a report of occupational injury or disease on November 13, 1975
alleging that an ‘acute myoccrdlol infarction arose out of and in the course of hls emp|oy-
ment. '

On December 15, 1976 the insurance carrier for the employer issued a letter of
denial .

A Request for Hearing was filed and o hearing was conducted on March 10, 1976
in Roseburg, Oregon and continued for the taking of additional evidence. The conﬂlchng
evidence and medical opinion were introduced by the employer and claimant. On
September 9, 1976 an Opinion and Order was entered remanding the claim to the _employer
for the payment of compensation.

The employer has filed a Notice of Appeal maintaining its position that the. condition:
requiring the emergency saphenous vein bypass graft surgery pre-existed the occupational
event and was the cause of the medical procedure.

Claimant has retumed to his prior occupation of driving a chip truck for Roseburg
Lumber Company . :

PETITION

Clcimonvf, Jack McAmis, in person and by his attorney, Gerald C. Doblie, and the
employer, Roseburg Lumber Company, and their insurer, Employers Insurance of Wausau,
by their attorney, Philip A. Mongrain, now make this petition to the Board and state:

1. Clgimant, Jack McAmis, Roseburg Lumber Company, and Emﬁloye.rs' Insurance
of Wausau have enfered into an agreement to dispose of this claim for the total sum of
$12,000, said sum to include all benefits and attorney's fees.

2. The parties agree fhcf from the settlement proceeds, $2,400 will be paid to the
lawfirm of Bmley, Doblie ond Bruun os reosonable ond proper attorney fees.

3. Both claimant and respondent state that this Joint Petition for settlement is bemg :
filed pursuant to ORS 656.789(4) authorizing reasonable disposition of disputed claims.

4. All parties understand that if this settlement is approved by the Board and payment
made thereunder, said payment is in full, final and complete settlement of all claims which
claimant, Jack McAmis, has or may have against respondents for injuries claimed or their
results, mcludmg dttorney's fees and all other benefits under the Workmen's Compenschon
Law and that they will consider said award as being final .
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claim for a new injury should have consolidated at the time the second request for
hearing was made. The Board does not have jurisdiction to consolidate the two requests
for review but it can, and does remand both cases to the Hearings Division for a hearing
at which the employer, J.D. Dutton, and its carrier, Argonaut Insurance Company, and
the employer, Umpqua Construction, and its carrier, Employers Insurance of Wausau,
shall be made parties defendent and shall be given the opportunity to present such

- evidence as each desires on the issue of whether claimant suffered an aggravation of his
September 12, 1974 injury or a new injury as a result of the incident occurring some
time during June or July, 1975 and which employer and its carrier has the responsibility
for claimant's present condition. |

* The Board further directs that this matter be heard by a Referee other than Referee
Seifert or Referee Johnson.

Pursuant to the provisions of ORS 656.307(1), the Board designates Umpquo
Construction Company, and its carrier Employers Insurance of Wausau, as the paying
agent and directs that it shall immediately commence payment of all benefits due
claimant, as provided by law, and continue to pay same until a determination of the
- responsible paying-party has been made. Upon determination of the responsible paying

party the Board shall direct any necessary monetary adjustment between the parties
involved. :

1t is so ordered.

SAIF CLAIM NO. AC 262686 DECEMBER 1, 1976

HARMON WILSON, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Order

Claimant suffered a compensable industrial injury, i.e., a crushing type injury to
his right lower leg and left thigh. Claimant has had a spastic left-sided hemiparesis
since childhood. The claim was originally closed on August 6, 1971 with no award for
permanent partial disability. On April 11,,;1972 pursuant to shpulohon claimant was
given an award for 10% of the left leg and 25% of the right leg and on the same date
a disputed claim settlement was approved whereby claimant was paid $200 by the Fund
in lieu of any and all sums claimed by him for his back condition and underlymg spastic -
condition as well as any vascular condition which he might have. Claimant's aggravation
rights have expired.

The Fund has provided claimant with a left leg brace which he must wear as a result
of his industrial injury. Claimant has, through his doctor, requested the Fund to furnish
claimant with shoes with some type of brace support to enable claimant to work; however,
theIFund has refused. |t appears that without this special type shoe the leg broce is
useless

The Board concludes that the Fund should, pursuant to the provisions of ORS 656.245,
furnish claimant with the necessary orthopedic shoes the shoe and brace has to be
considered as an mtegrofed unit and the use of this unit is required as a direct result of
claimant’s industrial injury fo his lower extremities, a condition which the Fund has
accepted as compensoble
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his further medical opinion that the work activity of January 6 might have contributed
to the workman's symptoms; however, the definition of exactly what was being performed
at that time had not been clearly defined in the reports which were furnished to him.

Dr. Griswold believed that the subsequent cardiac surgery was not a result necessarily
of the work activity of January 6, that the workman already suffered from serious aortic
stenosis and probably this was the most significant lesion rather than his coronary artery
disease . ,

Dr. Starr, who is the senior. partner in the same medical firm as Dr. Chapman,
strongly disagreed with Dr. Griswold and Dr. Chapman, stating that the accepted heart
injury of January was a material contributing factor to the workman's death in April
insofar as the workman's symptoms were due to coronary disease; that the operation was
for the correction of the coronary'disease, and, therefore, a part of the original injury.
Prior to the surgery and because of the special studies which revealed severe aortic valve
stenosis and coronary heart disease, the workman had been referred to Dr. Starr for open
heart surgery. Dr. Starr's opinion was that because of the severity of the workman's
coronary disease and the aortic valve disease which was discovered when a cardiac
catheterization was performed in the hospital, the operation had been advised by him
ond as a result of complications accruing from such operation the workman subsequently
dled

- Dr. Sfcrr disagreed with that portion of Dr. Griswold's opinion which sfcfed that
the episode of January 46 was not probably of such magnitude as fo aggravate coronary
artery disease but merely would cause tension.

The Referee, confronted by conflicting medical opinions, chose to accept the
opinion of Dr, Starr because he believed he was actually in charge of the doctor who
operated on the workman, was in charge of the hospitalization and took care of the work-
man in relation to his surgery. Dr. Starr was convinced that workman's pre-existing
condition had been aggravated by the accepted condition of January 6, 1975 and that
‘this aggravation was a material factor in requnrlhg the operation and subsequen’r compli=
cations which ultimately led to the workman's death. :

Based upon Dr.. Starr's opinion, the Referee concluded that the accepted industrial
injury of January 6, 1975 was a material contributing factor to the operation and compli=
cations which followed and, therefore, the denial by the Fund was improper. He also
concluded the claim for widow's benefits should be accepted by the Fund and he awarded
claimant’s attorney a fee of $2,000 payable by the Fund. He referred the matter to the
Fund for acceptance and pcymenf thereof.

The Board, on de novo review, finds that the preponderance of medical evidence
does not support "the opinion expressed by Dr. Starr. The opinion expressed by Dr. Froom
cannot be given much weight as Dr. Froom, himself, stated he was not a cardiologist
and he did not feel he could comment on the evaluation made by Dr. Griswold, one of
the most prominent cardiologists in the state. Dr. Chapman, who performed the open
heart surgery, Dr. Forsyth, the workman's physician after the January 6, 1975 incident,
and Dr. Griswold all were of the opinion that there was no relationship befween the
workman's open heart surgery and his pre-infarction angina. The Fund denied responsi-
bility for the heart surgery based upon Dr. Forsyth's report.

The Boord is more persuaded by the opinions expressed by Dr. Forsyth, Dr. Chapman,
and Dr. Griswold and concludes that the denial by the Fund of the claim for responsibility
of the surgery and the Followmg complications as well as its denial of widow's benefits
was proper. The Referee's order must be reversed.
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ORDER

The order of the Referee, dated April 29, 1976, is reversed.

WCB CASE NO. 75-1291 DECEMBER 7, 1976

FRED HENDRY, CLAIMANT

S. David Eves, Claimant's Atty .
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks Board review of the Referee's order which affirmed the State
- Accident Insurance Fund's deniai of claimant's claim of aggravation of a heart condition
suffered by clajmant on May 21, 1970.

The May 21, 1970-heart attack was attributed to work and stress on the job as a
waiter. Claimant was treated by Dr. Krakauer and hospitalized with a diagnosis of
myocardial infarction, mild. He returned to light work on June 15, 1970 and on July
28, 1970 suffered a recurrence from which he made a good recovery. Dr. Krakauer
concluded that claimant had skirted fhe edge of a significant coronary episode without
full-blown |nforchon

Keene Felt that claimant most likely had a myocardial infarction four days
pnou io hns admission to the hospital in May, 1970, and a current myocardial infarction
in mid-July, 1970, The claim was closed by a Defermination Order mailed July 6,
1971 and claimant was awarded 32 degrees for unscheduled heart disability.

Since claimant's: tast hospitalization on July 28, 1971 he has continued to smoke
excessively and to work excessively putting unreasonable intermittent severe physical
demands uvpon himself. On December 3, 1974 claimant was hospitalized with an acute
myocardial infarction diagnosed as arteriosclerotic heart disease with a history of coronary
‘insufficiency, hypertensive vascular disease, stable, nicotine habituation, and hyper-
lipemia. Claimant was discharged on December 24, 1974 and he returned to work.

Dr. Krakauer felt the last incident clearly was a continuation of his original
problem of arteriosclerotic heart disease and coronary insufficiency which related to his
industrial injury in 1970, and inasmuch as the responsibility for the original heart attack
was accepted as work - related then the conclusion was inescapable that recurrent attacks
would have some relationship to the original causal consideration.

. Harwood, a member of the Fund's medical staff, felt that the incident of
December 3, 1974 had no relationship or associafion with claimant's original heart attack
of May, 1970 but was merely a manifestation of his generalized arteriosclerosis and
arteriosclerotic heart disease which was a condition resulting from claimant's way of life
and not related to any work activity.

Keene, who examined claimant on October 8, 1975, found that claimant hcd
been workmg vugorously over the past ten months without any symptoms but was taking .
medication regularly; he concluded that claimant's condition represented the expected
course of an mdwnduol with arteriosclerotic and hypertensive cardiovascular disease .
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Claimant has had and will continue to have, in his opinion, repeated episodes of coronary
insufficiency and possible myocardial infarctions. Although claimant was asymptomatic -
at the time Dr. Keene saw him on October 8, 1975 there was evidence of change in his
findings which were made in December, 1974. Dr. Keene concluded there was a chronic
disease process which in no way could be contributed to the overwork and stress in the
summer of 1970. He did not believe that the Decnmber, 1974 infarct was contributed

to by the 1970 incident.

The Referee found that an aggravation, to be compensable pursuant to ORS 656.273,
must concern a worsened condition resulting from the original injury and caused by the
specific injury on which the claim was based. In a heart case where the issue of original
compensability is raised, in order for an award of compensation to be merited the evidence
must support a finding thot both Iegcl and medical causation exist; however, in an aggra-
vation claim the legal causation is admitted by the acceptance of the original claim but
medical causation still must be established. '

In the instant case there was a conflict of opinions expressed by the physicians
involved. Both Dr. Keene and Dr. Harwood believed that the work stress had little, if
anything, to do with the latest myocardial infarction suffered by claimant. Only
Dr. Krakauer felt that claimant's chronic heart condition which he had had since 1970
could be exacerbated or influenced by various factors such os workload, smoking, fcmgue
and physical and emotional stress ,

The Referee concluded fhof claimant had failed to establish medical causation;
that the testimony was not enough, given the other facts of the case, to amount to a
proof by a preponderance of evidence that the job-related stress was a material contri-
buting factor of the December, 1974 myocardial infarction. Therefore, he affirmed the
Fund's denial. '
The Board, on de novo review, affirms the Referee's order.

ORDER
The order of the Referee, dated May 13, 1976, is affirmed.

WCB CASE NO. 75-3151 DECEMBER 7, 1976
GLADYS WOLF, CLAIMANT
Hugh Cole, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Boord Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which granted claimant
an additional award of 160 degrees for 50% unscheduled disability, making a. total award
of 240 degrees for 75% neck, head, shoulder and psychophysiological disability.

The State Accident Insurance Fund cross-requests review by the Board of the Referee's
order. ‘

Claimant, a 55 year old waitress, suffered an injury on May 20, 1971; her claim
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was denied by the Fund on July 15, 1971, however, by a stipulation, dated May 15,
1972, the claim was accepted. A Determination Order of September 11, 1973 granted
claimant 32 degrees for 10% unscheduled disability . Claimant requested a hearing.

An Opinion and Order entered on August 30, 1974 remanded claimant’s claim to
the Fund for reopening for further medical care and treatment.

Claimant was examined on October 14, 1974 by Dr. Jones who found possible
psychophysiological neuromuscular syndrome but no shoulder girdle atrophy to account
for claimant's inability to elevate her arms over her head. Claimant suffers from dizzy,
spells and blackouts most likely resulting from her 1973 automobile accident.

On February 25, 1975 Dr. Jones reported that even though claimant's neurological
examination appeared normal she will never return to gainful employment because, psycho~-
logically, she feels she never will be able to. It was Dr. Jones' impression that claimant
suffers from post-accident neurosis and this is the primary problem which must be solved
before claimant can return to work.

Upon examination of April 24, 1975 Dr. Kjaer found conversion reaction with
depression. In his report of June 5, 1975 he reported he could not identify any psycho=
logical symptoms which were a direct or indirect result of her industrial injury.

A Second-Determination Order, dated July 10, 1975, gronted claimant an
additional award of 48 degrees, giving claimant a tofal of 80 degrees for her unscheduled
dlsablllry :

The Referee found that although Dr. Kjaer pre-dated claimant's psychological
complaints from the 1971 industrial injury, claimant was able to work steadrly until the
accident, therefore, if any or all of her complaints traceable to the injury are functional,
the impact of her fall and residuals of her disability are substantial . Claimant testified
- she still éuffers blackouts. '

The Referee conc|uded claimant has many medical problems, also that clcumcm’r s
1973 dutomobile accident was the causé of some of her complaints, i.e., blackouts;
however, claimont was a credible witness, testifying to her neck, arm and shoulder
problems and such testimony was corroborated by the medical evrdence

The Reféree found claimant to be permanently and totally disabled; however, claim-
ant had not proven that her dizziness or blackouts were traceable to the mdusrrlcxl injury,
therefore, they are not the responsibility of the Fund. The Referee felt these symptoms of
dizziness ond blackouts were responsible for claimant's inability to return to gainful
employment and concluded that claimant was entitled fo, due to her physical disability
and her loss of wage earning capacity as pertains to this injury, 256 degrees for 75%
unscheduled neck, head, shoulder and psychophysiological disability.

The Board, on de novo review, finds that claimant's residuals from the industrial
injury, as supporred by the medical reporfs, when considered with claimant's obvious
lack of motivation, justify no greater award than 160.degrees for 50% unscheduled
disability (cm increase of 80 degrees) to adequately compensate claimant for her loss of
wage earning capacity. :

ORDER
The order of the Rereree, dated May 21, 1976, is modified.
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Claimant is hereby granted an award of 160 degrees of a maximum 320 degrees
unscheduled head, neck, shoulder and psychophysiological disability. This award is
in lieu of the award made by the Referee's order, which is affirmed in all other respects.

WCB CASE NO, 75-5579 DECEMBER 7, 1976

The Beneficiariss of

LOUIS RAK, DECEASED

Donald Wilson, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Beneficiaries

Reviewed by Board Members Wilson-and Moore.

The beneficiaries of the deceased workman, hereinafter referred to as claimant,
request review by the Board of the Referee's order which denied the claim for death
benefits.

The deceased workman had been a sheetmetal worker who had suffered a fatal
heart attack on August 19, 1969. Claimant filed a claim on November 3, 1975 which
was denied by the State Accident Insurance Fund on December 19, 1975. The claimant
testified that she did not file a claim until November, 1975 because she did not know
a heart attack could be attributed to industrial work.

The night prior to his death, the workman had had a good dinner and a good night's
rest according to the testimony of claimant. Upon arising the following morning the
workman had made no complaints before going to work.

A co-worker of the deceased workman testified that prior to the heart attack, he
and the workman had gone to a building quite some distance from the plant to retrieve
some plywood from the roof of a building, using a ladder with the workman handing down
the plywood to the co-worker. The workman had had no symptoms at that time and after
the job was completed they drove the pickup back to the plant which took cpprox1mofe|y
one half hour,

. Griswold testified there was no probable relchonshlp between the workman's .
~ work cchvmes and his heart attack; there was a remote possibility of relating the heart
attack to the last work activity, but it was not probable . Dr. Griswold further testified
that the autopsy showed a severely diseased heart of long durofion. He stated that had
the workman run up the ladder and immediately dropped dead then he would find the
heart attack would be work related. However, more than one half hour had elapsed
between any work activity and the heart attack.,

Dr. Lee, a cardiologist, expressed his opinion that the workman's activity of
removing the plywood off the roof required more physical exertion than he normally would
use as a sheetmetal worker, therefore, the work activities were a material contributing
factor. Dr. Matsuda, in his report of December 15, 1975 agreed.

The Referee found that the preponderance of the evidence did not sustain the
claimant's burden of proving that the workman's work activities were a material contri~-
buting factor to his death. Also the workman, after performing this exertive work, had
no symptoms and rode back to the plant, a half hour's drive, without any physical activity
before his attack.
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The Referee had difficulty evaluating the testimony and medical reports in this
cuse because of the late filing of the claim; he felt this lapse of time made it extremely
hard for claimant to present supportive’ evidence in behalf of the claim.

The Referee concluded that Dr. Griswold's testimony was the most persuasive
and consistent with the usudl tests of medical causation utilized by many cardiologists .
He denied the claim for death benefits. :

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated May 28, 1976, is affirmed.

WCB CASE NO, 76-1661 DECEMBER 7, 1976

JAMES MACFARQUHAR, CLAIMANT

Dan O'Leary, Claimant's Atty.
 James Huegli, Defense Atty.

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed the
Determination Order of February 27, 1976 which awarded claimant 128 degrees for 40%
unscheduled low back disability.

Claimant waos 38 years of age and a maintenance engineer at the time of his injury
in February, 1972. Subsequently, claimant underwent four surgeries: a laminectomy
and discectomy in November, 1972; disc exploration surgery in March, 1973; a two level
fusion in August, 1974 and dn excision of sinus tract in February, 1975,

Claimant has been evaluated at the Disability Prevention Division, including a
psychological evaluation, and has been enrolled at the Portland Pain Rehabilitation Clinic.

Claimant is now precluded from heavy lifting, crawling, and he cannot waltk very
far or sit or stand for prolonged periods.

Claimant enrolled at Mt. Hood Community College, taking a general course of
engineering. He completed the drafting course with "A's", however, his back caused
him such pain that he quit.

Claimant is now working in a restaurant which he and his wife bought together with
another couple; he is doing the cooking and bookkeeping and, generally, learning the
business.

. The rating of unscheduled disability is based on loss of wage earning capacity,
taking into consideration such factors as age, intelle¢tual ability, skills, training,
education, etc. The Referee concluded claimant is young, industrious, intelligent
and has a variety of aptitudes and, based upon these factors, he found claimant had been
adequately compensated by the award of 40% granted by the Determination Order of
February 27, 1976. ' '
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In September, 1972 claimant was found to be ineligible for vocational rehabilitation
"due to lack of claimant's availability.'

In October, 1972 Dr. Kloos reported he did not agree with the conclusion reached
by the Back Evaluation Clinic that claimant's condition was stationary; he recommended
physical therapy, a back brace and a referral to Dr. Davis for orthopedic consultation.

Dr. Davis, who examined claimant on November 21, 1972, diagnosed degenela’riye
intervertebral disc disease with aberant recording of afferent |mpu|ses, or conversion
reaction, or some type of neurological functional abnormality not dlognosoble by him.

He stated that claimant, without question, had abnormality of his low back in the form
of degenerative disc disease but that his truly disabling symptoms were not organic in
nature; he suggested a possible psychiatric evaluation.

On January 9, 1973 a Determination Order awarded claimant compensation tor
time loss- and an award for 35% unscheduled disability . '

On February 14, 1973 claimant was examined by Dr. Robinson, an orthopedist,
who, after comparing his findings with the report of the Back Evaluation Clinic, felt
claimant's condition was worse both as to physical examination and subjective complaints
and concluded that claimant, in his present condition, was unable to carry on any gainful
employment. He did not believe that claimant's present complaints were all psycho= i
somatic but that there were some functional complaints mixed up with his physical
complaints and claimant was having real pain. Dr. Pasquesi, who exdmined claimant
on March 22, 1973, felt claimant was’ not capable of returning to a laboring capacity.

In the spring of 1973 claimant was given extensive psychological testing and
evaluation by Dr. Ransmeier who felt that claimant was totally disabled from performing
any work ‘at-any gainful and suitable occupation and that this condition would be permanent
if claimant did not receive appropriate psychiatric treatment. On July 16, 1973 claimant
was seen by Dr. Quan, a psychidtrist, who did not find claimant totally disabled from
performing sustained gcunful employment although he thought it rather difficult for claimant
to return-to his customary occupation. Dr. Quan felt that chance of improvement with
psychiatric treatment was less than 50% but that it was worth a trial.

Claimant requested a hearing on the Determination Order award and an order was
entered on October 10, 1973 which found that the claim had been prematurely closed
and ordered it reopened for psychiatric therapy. The order also suggested referring
claimant to the Pain Clinic, as recommended by Dr. Robinson.

Claimant was again seen by Dr. Ransmeier in November, 1974 who then believed
that claimant had a continuing organic pain process of disabling nature; he referred
claimant to the Pain Clinic, where he was seen from November 30, 1974 through January
3, 1975. Dr. Seres, in his dlscharge summary, reported that ' 'From practical standpoint,
the staff at the center saw the patient as moderately disabled at worst." He felt that
claimant's motivation for further rehabilitation was “nil" and recommended claim closure.

A Determination Order mailed April 24, 1975 granted additional compensation for -
time loss and an additional award of 40% for unscheduled disability . Claimant, as a
result of the two Determination Orders, has received awards totaling 75% of the maximum
allowable by statute for unscheduled disability.

At the hearing, Dr. Robinson gave his opinion that even if claimant were highly
motivated the most he could do in his present condition was the lightest work and that he

-174-



could not work for an employer on an 8 hour basis where he could not cater to his
complaints.

The Referee found claimant was 51 years old and had not completed his high
school education nor had he received any education or training since the time he left
school. His primary employment has been as a truck driver, an occupation he had for
‘26 years. The only other work done by claimant has been in the unskilled heavy
labor category .- Claimant has not worked since his accident and his current symptoms
consist of constant sharp pain in the low back, right hip and right leg. He is unable to
tolerate prolonged sitting, he can only drive for about one half hour before he is required
to stop, nor can he run or walk fast., The Referee found that prior to the 1971 injury
claimant was able to take care of his yard, paint, hunt, fish, water ski and bowl, now
he is unable to do any of these things. Claimant testified that he is unable to retumn to
truck drlvmg because of his pain nor does he know of any type of work that he could do.
Claimant's wife corroborated claimant's testimony regarding his physical limitations.

The Referee found bofh claimant and his wife to be credible witnesses.

Based upon all fhe evidence, the Referee found that even if claimant were highly
motivated to seek and did d|||genr|y seek employmenf or retraining he would not be able
to obtain or hold gainful and suitable employment in the general labor market. Prior
to his 1971 injury claimant had a very stable work record and he had been able to retum
to employment following other serious injuries received prior to 1971,

The Referee, relying upon the opinions of Dr. Robinson and Dr. Ransmeier,
concluded that even with the highest motivation and without any psychological interfer-
ence, claimant could not, due to his physical Ilmlrahons, perform the quantity and
quality of work which would make him employable in the labor market. Therefore,
because of this and also taking into consideration claimant's age, education, skills,
training, work experience and mental capacity, she found that claimant fell within the
"odd-lot" category of the work force.

Claimant having established prima facie that he was an "odd-lot" employee, ‘the
burden shifted to the defendant to show that some kind of suitable work was regularly
and continuously available to claimant. The Referee concluded that the employer had
failed to present evidence sufflcaenf to meet - his burden, and she found claimant to be
permanently and totally disabled.

The Board, on de novo review, affirms and adopts as its own the order of the
Referee. :

ORDER
The order of the Referee, dated June 22, 1976, is affirmed.

Claimant's counsel is awarded as a reasonable attorney fee for his services in
“connection with this Board review, the sum of $450, payable by the employer.
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WCB CASE NO. 73-3484 DECEMBER 7, 1976

JERRY ARMSTRONG, CLAIMANT
William Bierek, Claimant's Atty .
Dept. of Justice, Defense Atty.
Raquest for Review by SAIF

Reviewed by Board Members Wilson and Moore,

The State AccidentInsurance Fund requests Board review of that portion of the
Referee's order which granted claimant an award for 65% unscheduled disability.

Claimant is a 35 year old laborer who has o s'gmf\cont prior contributing medical
history, he is 5 foot 11 inches tall and weighs approximately 295 pounds. On May 4,
1975 claimant suffered a fracture of his left foot for which he filed a claim. It was
ultimately closed and claimant granted an award for 15% scheduled disability of his
left foot. During the treatment which included casting of the foot, claimant sufferad
severe complications which necessitated extended hospital treatment. It is not necessary 5
to reiterate all the diagnoses which were clearly set forth in the Referee's order.

Dr. Cook indicated in his report that claimant's pre-existing conditions of primary
hypothyroidism, adrenal insufficiency and diabetes meilitus were not related to the
industrial injury but were triggered by a hormone defucienty in claimant's system, that
claimant's system did not function properly when the injury and stress of complications
of thromhophlebitis and pulmonary embolism were superimposed thereupon.

Dr. Hall, who examined claimant on behalf of the carrier, indicated that the
complications following the original injury were all related in the chain of events to
the original injury and its treatment. Dr. Fox, after examining claimant, concurred in
the diagnosis of the other doctors and concluded that the swelling of the left leg and foot
and the persistent swelling of the left forearm and hand, the left hemiporesis with seizures
that occurred during treatment at the hospntoi, mcludmg the hypothyroidism and the
hypocdrenallsm were a direct result of the injuries and ensuing illness and further expressed
the opinion that claimant would be unemployable in a non-skilled labor area. A

Claimant's claim with the Division of Vocofion0| Rehabilitation was closed on the
basis that claimant was not yet ready for a program because of his physical condition.

Claimant's claim had been closed with an award for 15% loss of function of the
left foot. :

The Referee found that with respect to the disability of the leg it appeared to have
commenced with the ankle and extended to the whole leg; however, the extension was
systemic in nature and, therefore, should be treated on an unscheduled basis. He felt
the award of 15% loss of function of the left foot was sufficient,

The Referee found, because of claimant's lack of education and lack of skills,
that it was obvious that he would not be able to go back to his former work; however, . b
there was nothing in the medical reports or other evidence to indicate that claimant
could not do light unskilled work which obwously would not compensate him as well as
the heovy work which he had been doing prior to the injury.

Based upon the entire medical record and taking into consideration claimant's

=176~



limitations, the Referee concluded that claimant had sustained a disability to the left
arm both on a systemic basis and because of the consequential trauma by way of surgery
thereto, that claimant had a substantial unscheduled disability because of the compli-
cations arising from the industrial injury and the impairment of his earning capacity as
well as his difficulties in securing employment in the future.

The Referee, in addition to affirming the award for 15% loss of function of the
left leg, granted claimant an award for 25% loss of function of the left arm and an
award for 65% unscheduled disability, based on the consequential injuries and loss of
earning capacity. '

The Board, on de novo review, finds no medical evidence to support a conclusion
that claimant's left hemiparesis and seizure were related or aggravated by claimant's
industrial injury. The last seizure suffered by claimant was in July, 1972, To the
contrary, the doctors at the University of Oregon Medical School were of the opinion
that the left-sided weakness was of an undetermined etiology and although claimant's
treating doctor, Dr. Wheeler, and an examining doctor, Dr. Fox, both thought the
problem was related neither thought it was a residual. There is no medical evidence to
justify a conclusion that the claimant's pre-existing conditions of hypothyroidism,
diabetis mellitus and hypoadrenalism were accident-aggravated. Dr. Cook stated that
the conditions were neither caused by nor aggravated by the trauma. He thought such
conditions were not only pre-existing but were unknown and that the traumatic stress for
the first time revealed the fact of hormonal deficiencies so that the conditions became
known but that they would have become evident shortly even without trauma.

The Board concludes that although the Referee correctly assessed claimant's
scheduled disability there is no médical basis for his conclusion that claimant has any
unscheduled disability as a result of his industrial injury of May 4, 1975, Therefore, the
loss of claimant's potential wage earning capacity, if any,'is not to be considered in
determining claimant's present disability, which is limited to the scheduled areas.

ORDER

The order of the Referee, dated April 6, 1976, as amended by an order dated April
28, 1976, is modified. ‘

The award for 65% unscheduled disability for consequential injuries and loss of
earning capacity'is reversed. The awards for the scheduled disabilities are affirmed.

The award of a reasonable attorney fee equal to 25% of the compensation payable
out of such compensation as paid, granted by the amended order of April 28, 1976 shall
apply only to the award of 25% loss of function of the léft arm.

SAIF CLAIM NO. A 860714 DECEMBER 7, 1976

JAMES BURKS, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination

Claimant sustained a low back injury on May 5, 1961. He was treated by Dr. Fagan
who, in August, 1961, performed a lumbar laminectomy and discectomy.. A Determination
Order was entered on March 30, 1962 granting claimant time loss benefits and an award
for 15% loss of function of an arm for unscheduled disability.
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In early 1965 the claim was reopened for further conservative medical treatment
by Dr. Fagan. The claim was closed by a 2nd Determination Order of September 9, 1965
. which granted an additional award for 5% loss of function of an arm for unscheduled
disability, a total of 20%. Claimant's aggravation rights have expired.

The claim was reopened in January, 1976 and claimant was treated by Dr. Burr
who diagnosed a left lumbar herniated nucleus pulposus. On August 6, 1976 Dr. Burr
stated claimant was medically stationary. ' ,

On October 29, 1976 the State Accident Insurance Fund requested a determination.
The Evaluation Division of the Board recommended compensation for temporary total
disability be paid to claimant from January 16, 1976 through March 21, 1976 but no
further award for permanent partial disability.

The Board accepts the recommendation. Claimant has been adequately compen-—>
sated for his unscheduled disability by the awards of 20%.

ORDER

Claimant is hereby granted compensation for temporary total disability from
January 16, 1976 through March 21, 1976. '

| WCB CASE NO. 76-1892 DECEMBER 7, 1976

RICHARD P. CARLSON, CLAIMANT -
Benton Flaxel, Claimant's Atty.

Robert Walberg, Defense Atty.

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks review by the Board of the Referee's order which affirmed the
Determination Order mailed April 6, 1976 whereby claimant was awarded 40.5 degrees
for 30% loss of the right foot. Claimant contends he is entitled to a greater award for
his disability.. ' :

Claimant suffered a compensable injury to his right foot in August, 1975 while
employed as a sawyer in a hard board plant. - The lumber stacker ran over his right foot
causing multiple fractures and soft tissue injury. Claimant had a satisfactory healing but
was left with residual pain. His treating physician, Dr. Matteri, in his closing examin-
ation, noted that claimant had a slight limp, that there was a mild swelling of the fore-
foot, the metatarsal heads were tender but there was normal ankle motion and the fractures
were well healed. Thereafter, the aforesaid Determination Order was entered.

The Referee, noting that claimant had suffered a scheduled injury for which the
sole test in determining the extent of disability is the amount of impairment, found that
the medical evidence, together with claimant's testimony, indicated and established
that claimant's disability was the result of pain and that such pain was compensable.
Claimant has persistent pain when walking which worsened with the duration of the walk;
he also suffers pain with prolonged standing. Claimant i$ not able to use his foot to push -
down on a shovel due to the pain but is able to play five or six holes of golf at the present
time; however, claimant testified that he was able to play up to 27 holes of golf prior
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to his injury. Claimant also testified that he had not had a good night's sleep since his
injury because of the discomfort in his foot. ‘

The Referee concluded that the medical evidence indicated claimant would be
able to work 8 hours a day if he could remain seated for 4 of these hours. Such a job
was provided claimant and he attempted to perform the job but lasted only 4 hours
although 90% of those 4 hours claimant spent sitting. After the abortive attempt to
return to work claimant took an early retirement. The Referee felt that claimant's decision
to do this was not materially influenced by his foot discomfort or the limitations of that
scheduled member.

The Referee found that all of the medical evidence in the record predated the mailing
of the Determination Order and, therefore, was presumably available to and considered
by the Evaluation Division of the Board prior to its entry of the Determination Order. He
found that the testimony at the hearing did not necessarily differ from the information
contained in the medical reports regarding the fact that claimant was bothered primarily
by pain and as to the effect of claimant's activity based upon the extent of that pain.

He concluded that claimant had failed to prove that his disability exceeded that
for whi¢h he was awarded 40.5 degrees for 30% loss of the right foot by the Determination
Order of April 6, 1976. He affirmed this Determination Order.

The Board, on de novo review, affirms and adopts the Referee'§ order.
ORDER
The order of the Referee, dated June 23, 1976, is cFFirm_éd.

SAIF CLAIM NO. C 85844 ~ DECEMBER 7, 1976

LEHMAN O. MYERS, CLAIMANT
Dept. of Justice, Defense Atty.
Amended Own Motion Determination

In the Board's Own Motion Determination order dated November 19, 1976 in the
fourth paragraph on page 1 the date is stated as November 4, 1975; this should be corrected
to read November 4, 1976.

In all other respects the Own Motion Determination dated November 19, 1976 is
reaffirmed and ratified. B '
SAIF CLAIM NO. ZC 19729 . DECEMBER 7, 1976
DOROTHY PENKAVA, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination
Claimant sustained an industrial injury on May 10, 1966 which subsequently

‘required a lateral meniscectomy and a patellectomy. The claim was initially closed on
July 12, 1967 with an award to claimant of 22 degrees for 20% loss of the right leg.
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In July, 1970 the claim was reopened for a third surgery, i.e., excision of @ _
Morton's neuroma. The claim was again closed by a 2nd Determination Order on October.
20, 1970, granting claimant ‘no additional permanent partial disability.

In 1971 ciaimant requested reopening of her claim for aggravation; she had fallen
on a dance floor. The claim wos denied by the State Accident Insurance Fund on
November 19, 1971. Claimant requested a hearing after which the Referee remanded
claimant's claim for aggravation to the Fund. On December 6, 1972 Dr. Slocum
performed a repair of a dislocated petellar tendon, medial. memsecfomy and a pes
anserinus transfer.

: Claimant filed .a claim for a low back condition in 1974 which the Fund denied on
April 2, 1974 as being unrelated to the knee injury. However, on May 21, 1974, by
stipulation, the Fund agreed to pay compensation for this condition.

A 3rd Determination Order of August 6, 1974 awarded claimant an additional 22
degrees for 20% loss of the right leg and 32 degrees for 10% unscheduled low back
disability.

- Claimant appealed the 3rd Determination Order but the request for hearing was
dismissed on January 10, 1975 because, by stipulation, the claim was reopened for
further medical treatment as recommended by Dr. Slocum. On January 23, 1975 Dr.
Slocum performed a mervis saphenous neuroma excision and removal of silk suture granu=
loma of the right knee.

A 4th Determination Order of November 28, 1975 granted claimant time loss only.

On October 22, 1975 the Fund again denied responsibility for claimant's back
condition, but again by stipulation dated March 12, 1976, accepted it. Claimant's claim
was reopened on November 6, 1975 for further medical treatment for both the right knee
and the low back condition. '

In their report of September 10, 1976, the Orthopaedic Consultants found gross
inconsistencies in their examination of claimant and the X-rays of the neck and back -
revealed no abnormalities. Claimant's back impairment was minimal and her knee condi-
tion stable.

On December 26, 1976 the Fund requested a determination. The Evaluation Division
of the Board recommends awarding claimant compensation for temporary total disability
from November 6, 1975 through October 19, 1976 and no fyrther award for permanent
partial disability. :

The Board accepts this recommendation, it concludes claimant's awards for 10%
unscheduled disability and 40% loss of the right leg adequately compensate claimant.

ORDER

Claimant is hereby granted compensation for temporary total disability from
November 6, 1975 through October 19, 1976.
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Dr. Hockey in his report of February 13, 1976 which he found unfortunate because Dr.
Hockey had examined claimant both hefone and after the last arrangement of compensation,
had performed the 1971 surgery and, therefore, would be the medical expert who could
best state if there had been an oggrovofion of cloimcmt s condition in the interim. As

the Referee interpreted this report, Dr. Hockey said both that claimant had not changed
since the examination of June 13, 1974, but also that there had been a "slight natural
progression" since that time; he Found this somewhat ambiguous.

The Reteree relied upon the statements made by Dr. Brown that claimant's present
condition was related to his injury of July, 1971, aggravated with arthritic chcmges
which had progressed over the past year, stating that, in his opinion, Dr. Brown's report

- constituted the evidence most favorable to claimant on the question of aggravation and,
therefore, claimant had satisfied his burden of proof as required by ORS 656.273(7). The
Referee ordered the claim reopened as of January 14, 1976, the day after the date of
Dr. Brown's letter stahng his opinion that clmmanf is unable to perform gaintul employ-
ment,

The Referee found that penalties were not applicable in this case.. The aggravation
case was denied on September 19, 1975 and at that time the Fund had a "form report"
signed by Dr. Hughes on Augusi 15, 1975 which indicated that claimant, in Dr. Hughes'
medical judgment, had a deterioration or worsening of his back condition resulting from .
his compensable-injury. However, this "form report" was prepared by claimant's counsel
and stated the facts in statutory rather than medical rterms and for this reason, the Referee
limited the weight given to it. The Referee gave more weight to Dr. Hughes accompany =
ing narrative report ot the same date which did not indicate, in his opinion, that claimant's
condition had become aggravated. Under these circumstances the Referee conclud°d that
the Fund had not acted unreasonably in denying the oggrovohon claim,

The Board, on de novo review, finds that the bulk of the medical evidence in this
case does not support a-finding of aggravation. Dr. Hockey was, as indicated by the 1
Referee in his order, in the best position to express an opinion as to whether or not
claimant's present condition constituted a worsening since its last award or arrangement
of compensation, i.e., September 24, 1973. After re—-examination of claimant in June,
1974, Dr. Hockey stated rEaf there were no objective findings differing trom those found
on previous examinations made by him of claimant, despite claimant's complaints. He
stated, unequivocably, that he did not feel that fhere was any need to reopen claimant's
claim and that claimant could do light work if such work was available to him.

Again, on February 13, 1976, claimant was re-examined by Dr. Hockny and he
reiterated his earlier opinjon 'that fhere has been no change from the previous examina-
tion on June 13, 1974, that there was some slight natural progressnon since that date
but it was not the result of any intervening accident. Perhaps this is not an unequivocal
opinion but it cerro|n|y is an understandable one. Dr. Hockey is saying that there has -
not been any changes in claimant's condition resulting from the accident, but that there
has been a natural progression ot claimant's degenerative arthritic dlsease the only
thing that would naturally progress. None of the medical reports indicate that the
underlying condition caused by the accident in question has progressed or become worse,
all of the reports refer to arthritic changes. :

'Dr. Younger, the Arkansas orthopedist, stated in his repor’r of Sep'rember 19, 1974
that claimant had a chronic. lumbar strain with degenerative arthritis compatible wnfh his .
age ond past work history of the lumbar spine. Dr. Hughes found some degenerative
changes present in the intervertebral joints and hypertrophic spurring along some of the
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lumbar vertebral bodies but the disc spaces were fairly well maintained and appeared
normal on X-ray.

The Board concludes that the medical evidence does not show that the condition
caused by claimant’s industrial injury has become aggravated. Only the underlying
degenerohve arthritic condition had worsened and that worsening was not related to the
claimant's injury. The claim was properly denied and the order of the Referee should
be reversed.

ORDER

The order of the Referee, dated May 21, 1976, is reversed.

WCB CASE NO. 76-1041 DECEMBER 8, 1976

ALFRED MERRITT, CLAIMANT
Darrell Cornelius, Claimant's Atty.
Ron Podnar, Defense Atty.

Request for Review by Employer

Reviewed by Board Members: Wilson and Moore.

The employer requests review by the Board of the Referee's order which remanded
to it claimant's claim for surgery, payment of temporary total dlsab|||fy compensation
benefits and all other benefits provided by law until the claim is closed pursuant to

ORS 656.268.

There was no factual dispute in this case. Claimant had a pseudoarthrosis at
L4-5 and Dr. Cook surgically repaired the condition and causally related it to claimant's
industrial injury.

The dispute centers around Dr. Cook's failure to notify the carrier of the surgery
in accordance with Rule 4 of the Board's Rules, causing the emp|oyer to be deprived of
its right to obtain an independent medical examination.

Claimant had been at the Portland Pain Clinic from October 20, 1975 to
November 7, 1975 and _upon his discharge the physicians recommended no further surgery
‘because it was their opinion it would not benefit claimant in any significant way. This
report was never furnished to Dr. Cook.

Claimant underwent the surgery recommended by Dr. Cook in January, 1976 cmd
had considerable reluef as a consequence.

ORS 656.245 provudes, in part, that claimant had the right to pick his own treating
physician which included the right to accept that physician's recommended treatment.
The Referee found Dr. Cook not only had never received a copy of Dr. Seres' report
from the Pain Clinic but that there was no evidence that Dr. Cook was aware of Board
Rules 4 and 10. Therefore, the Referee concluded claimant was entitled to receive from
the employer compensation for temporary total disability and payment of his medical
bills; he also remanded claimant's claim to the employer for payment of all benefits
provided by law until closure of the claim. :
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The Board, on de novo review, concurs with the conclusions reached by the Referee.
The evidence deorly shows that claimant's condition was benefited by the surgery.

ORDER
The order of the Referee, dated May 7, 1976, is affirmed.

Claimant's counsel is awarded as a reasonable attorney fee for his services.in
connection with Board review, the sum of $350, payable by the employer.

WCB CASE NO., 76- 880 DECEMBER 8, 1976

GERIT BARNEY, CLAlN\ANT
Sidney Galton, ‘Claimant's Atty .
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order . which remanded
claimant's claim to the State Accident Insurance Fund to pay compensation for temporary
total disability through January 22, 1976 and awarded claimant 192 degrees for 60%
unscheduled right shoulder d|sob|1|’ry Claimant contends he is permanently and totally.
disabled or, in the alternative, is entitled to an award for 100% unscheduled rughf
shoulder dlscblllfy

‘The Fund cross requests review by the Board contending the awards previously
granted to claimant adequately compensated him for his disability.

Claimant sustained a compensoble right shoulder injury on June 6, 1972 which
was treated conservatively. The claim was closed by a Determination Order, dated
April 30, 1973, awarding claimant 64 degrees for 20% unscheduled right shoulder dis=
~ability. '

Claimant returned to truck,driving for another employer. Before claim closure
an arthrogram had been performed which revealed a small rotator cuff tear. In June or
July, 1974 claimant commenced having painful symptoms and his claim was reopened on
June 11, 1975 and claimant underwent an acromiplasty and repair of the rotator cuff
tear.

- Dr. Hopkins examined claimant on September 1, 1975 and found. limitation of
motion and capsular dysfunction in the right shoulder. Claimant has hypertrophic
arthritis of the spine and chondromalacia of the patella. Dr. Hopkins stated these
combined disabilities, plus claimant's age of 59, probably make it impossible for
claimant to return to truck dnvmg, he recommended that claimant retire.  However,
claimant's shoulder disability is the only disability attributable to the industrial injury.

A Second Determination Order, dated February 12, 1976, awarded c|oimcmf 48
degrees tor 15% unscheduled disability. B

r. Cherry examined claimant on May 3, 1976 and found no reflexes in either

arm, musclp o‘rrophy in both upper extremities, the right due to the industrial injury.
It was Dr. Cherry's impression that claimant has permanent partial disability of the right
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shoulder and right hand with mild neck disability. He rated claimant's total disability
due to this injury at 50% of the maximum allowable by statute for unscheduled disability.

The Referee found claimant greatly lacking in motivation, he never really sought
employment. Claimant now draws social security and a pension from the Teamsters.

The Referee concluded claimant is not permanently and totally disabled due to
this industrial injury; however, claimant does have restrictions in the usage of his right /
shoulder which precludes him from returning to his former occupation. There are jobs
which claimant could perform but he has made no effort whatsoever to find such work.

The Referee concluded, based upon the medical evidence submitted and claimant's
loss of wage earning capacity, that claimant is entitled to an award of 192 degrees for
60% unscheduled disability.

The Board, on de novo review, adopts the Referee's order.
ORDER
The order of the Referee', dated June 2, 1976, is affirmed.

WCB CASE NO. 75-5395 . DECEMBER 8, 1976

MARGARET HUNT, CLAIMANT
Richard Kropp, Claimant's Atty.
Keith Skelton, Defense Atty.

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which granted claimant
an award of 48 degrees for 15% unscheduled low back disability. Claimant contends her
disability is greater.

Claimant, a registered nurse, sustained a low back injury on June 24, 1974 when
she slipped on a wet surface. She was first examined by Dr. Buell who diagnosed acute
lumbar strain. He referred her to Dr. White, a neurosurgeon, who examined claimant
on Augusf 30, 1974 and diagnosed non-neurogenic low back pain. He thought perhaps
claimant's back complaints might be related to her pregnancy.

A Determination Order of November 1, 1974 granted claimant time loss benefits
only. : ! S

On June 3 1975 claimant was examined by Dr. Berg who diagnosed chronic
lumbosacral back strain with mild strain of muscles and ligaments of her mid~dorsal
structures superimposed on congenital defects. Dr. Berg rated claimant's dtsoblllfy as
mild. He felt claimant could return to her nursing job but only in a supervisory capacity.

A Determination Order of November 7, 1975 granted claimant 16 degrees for 5%
unscheduled low back disability. :

On March 3, 1976 Dr. Buell ploced a maximum lifting restriction on claimant of
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10 pounds and stated claimant was now limited from any work requiring s’rondmg, bendmg,
twisting, lifting, stoopmg or prolonged sitting.

On March 29, 1976 claimant started working in a nursing home in a supervisory
capacity . ' ‘

The Referee found that claimant is now earning less money than she did prlor to -
her injury because of the limitations she has, i.e. the types of nursing jobs she now con
physically perform pay less.

" Therefore, he concluded claimant was entitled to 48 degrees for 15% unscheduled
disability to compensate her for this loss of wage eorning capacity .

The Board, on de novo review, concurs with the findings and conc|u5|ons of the
Referee

ORDER

The order of the Referee, dated June 11, 1976, is affirmed.

.WCB CASE NO. 75-5464 DECEMBER 8, 1976

DALE KELLEY, CLAIMANT
Ann Morgenstern Claimant's Atty.
Roger Luedtke, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Moore.

. The employer seeks Board review of the Referee's order which awarded claimant
256 deqrees for 80% unscheduled low back disability.

Claimant suffered a compensable injury to his bock on September 27, 1970 which
required three back surgeries between April, 1971 and February, 1974. Dr Johnson,
an orthopedic surgeon practicing in Boise, ldaho, performed all of the surgeries. In
each instance claimant had immediate relief and was asymptomatic for a period of time
and able to return to work as a millwright but the pain would gradually return until it
became disabling. After the third surgery Dr. Johnson recommended a chonge in
occupchon

On April 2, 1975 Dr. Johnson reported that claimant's fusion was solid and claim-
ant could handle an electrician opprenhceshlp job at the mill; in his claim closure
report he rated claimant's disability at "moderate severe. " On November 20, 1975 a
Determination Order awarded claimant 96 degrees for 30% unscheduled low. back disa-
bility. Dr. Johnson Felt this was not sufficient,

» (.Ionmanf was a journeyman millwright at the time of his injury and for some years
prior thereto had earned $4.72 an hour plus the usual fringe benefits; in the calendar
“year 1970 he earned a total of $13, 214.66. Since that date and following his injury
claimant’s earnings have been. subs’ronholly less. The best year was 1974 when he earned
approximately $9,500. '
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Claimant testified that his present condition was about the same as it was'in
October, 1975 when Dr. Johnson made his closing evaluohon

The Referee found that claimant's other occupoflons included working in lumber
mills, operating a spreader, operating a Raimann machine, driving a jitney, and being
an oiler on the greenchain. All these jobs requiring physncal exertion and claimant
says he is not able to do any of them at this time. The Referee found that there were
other jobs at the employer's plant which possibly claimant might be capable of performing
but that claimant indicated he didn't think he could, and he had not actually tried any
of these jobs. Because of claimant's seniority he still remains on the payroll of the
employer who testified that it would take him back on any job claimant felt he physically
could do.

The Referee found that the claimant had been working close with the Division of
Vocational Rehabilitation in an effort to retrain for a sedentary position. Initially, he
was enrolled at Blue Mountain Community College in Pendleton but this required
commuting 150 miles each day to aottend classes. After completing one term and
obtaining average grades, claimant discontinued. He testified he could not continue.
due to the discomfort of the long daily drive and also the expenses which were involved.
Claimant's counsel testified that efforts were made to enroll claimant in @ management
trainee program at Eastern Oregon State College, located in La Grande, which would
necessitate a far shorter daily drive from the claimant's home which was located near
Elgin. Claimant did not evince much interest in this program, testifying that he was
more interested in becoming self-employed in a building supply buisness which, with the
help of his wife, he could handle by choosing his own hours and by being able to sit
and stand as required to alleviate his pain.

The Referee found that claimant, who is only 32 years of age and has a GED
certificate together with an 8th grade educahon was not permanently and totally disabled
because, by claimant's own testimony, there were various jobs which he could perform,
parhcularly those involving self employment which would enable claimant to regulate his
own physical activities. The Referee also found some indication that claimant had a lack
of motivation in returning to school but claimant's testimony was to the effect. that this
reluctance came only from the extreme discomfort which resulted when he attempted to
'sit through classes. The Referee was at a loss to understand why the Division of Vocational
Rehabilitation was attempting to make a "white collar" worker out of a man who would
be far happier working with his hands and who has exhibited skills and the background
necessary to be a successful small engine mechanic or to work in ‘rhe building supply
trade. ' :

Based upon Dr. Johnson's report of October 16, 1975 which indicated a moderate
severe disability and claimant's testimony which, in the Referee's opinion, supported such -
a rating, the Referee concluded that the claimant's disability was such that he was entitled
to an award of 256 degrees for 80% unscheduled disability to adequa’rely compensate him
for his loss of wage earning capacity resulting from the industrial injury.

The Board, on de\novo review, finds that the medical evidence indicates. clcumant
has obtained a good result from his fusion and the deterioration resulted only because
claimant confinued to engage in his former occupation as a millwright upon recovery from
each of the operations. This is commendable on the part of claimant; however, the
evidence relating to the attempts to vocationally rehabilitate claimant does_not indicate
such commendable action by claimant. Claimant has not shown good motivation in
attempting to rehabilitate himself into a less physically demanding field but has shown a
stubborn reluctance to leave his rather remote living area even for a brief period of trammg
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‘which would have substantially improved his émployment potential and qualified him for
job oppor’runi‘ries that he could have pursued in his home area.

Claimant's teshmony revealed that there was a wide range of employment oppor=
tunities available to him with or without training bu’r that he had fcu|ed to avail hlmself
of these opportunities. :

The Board finds that claimant’s lack of motivation to return to school was not solely
because of the alleged extreme discomfort which he testified he suffered while attempting
to sit through classes nor can it agree with the Referee's ossump’ruon that claimant did not -
wish to be trained to be a "white collar" worker. » -

The Board concludes that claimant simply did not wish to be retrained and did not
make any bona fide attempt to follow fhrough on the retraining programs offered to him.
Therefor'e, it concludes that claimant is not entitled to an award in excess of 192 degrees
which is equcl to 60% of the maximum allowable by statute for unscheduled disability .

Even assuming Dr. Johnson's rating of moderate severe to be correct such impairment results
in a far less disability when it is incurred by a young, intelligent and fairly well educated
person who can, if he is willing, be retrained for work suitable to his disability.

ORDER

The order of the Referee, dated May 28, 1976, is modified.

Claimant is awarded 192 degrees of a maximum: of 320 degrees for unscheduled low
back disability. This is'in lieu of the award made by the Referee in his order whlch in all
other respects is affirmed.

WCB CASE NO. 76-1169 - DECEMBER 8, 1976

' THOMAS ROLAND, CLAIMANT
Phil Ringle, Claimant's Atty.
‘Richard Lang; Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

“Claimant requests review by the Board of the Referee's order which determined that -
claimant's application and receipt of a lump sum payment together with his waiver of
hearing rights precluded him from appealing the adequacy of the award made: by the
Determination Order and dismissed the claimant's request for hearing.

A Determination Order of April 25, 1975 granted claimant an award of 48 degrees .
for 25% loss of his right arm. Claimant asked for a lump sum payment of that award. The
applicotion for lump sum payment which claimant signed contained the following clause:

"I further understand that | will have waived my right to a hecrmg on this award by
applying for and accepting an advance lump sum payment.'

A psychological evaluation given to claimant found him to be fun.cfioning in the bright
normal range of intellectual resources with excellent reading abilities. It is presumed,
therefore, that claimant understood the document he signed.

The Referee found no evidence of misrepresentation or of the carrier having misled
claimant.
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The Referee concluded the Workmen's Compensation Act does not protect claimant
- from exercising bad judgment and that by accepting the lump sum payment claimadnt had
waived his right to a hearing on the award granted by the Determination Order. The
Referee dismissed claimant's request for hearing.

The Board, on de novo review, adopts the Referee's order.

ORDER

The order of the Referee, dated June 17, 1976, is affirmed.

WCB CASE NO., 73-4063 DECEMBER 8, 1976

LEONA (SAMSON) SATTERWHITE, CLAIMANT
David Haugeberg, Claimant's Atty.

Samuel Blair, Defense Atty.

Request for Review by Employer

Reviewed by Board Members Wilson and Moore .

The employer requests review by the Board of the Referee's order which granted

claimant permanent total disability to be continued in effect as directed by the order
entered on March 18, 1974.

Following a hearing on February 23, 1974 an order entered March 18, 1974 granted
claimant an award of permanent total disability. The Referee's order was affirmed by the
Board's Order on Review, entered August 14, 1974, but upon cppeal to the Circuit Courf
the matter was remanded to the Referee for furfher heormg _

Claimant testified she had done no work since the last hearing; she was asked if .
she had worked at Vicks Orchard in Lyndon, California in 1975 and she stated that she had
been in Lyndon for 3 or 4 weeks but had not worked. She was also asked whether she had
picked apples at Strand's Orchards in Colllche Washington and she replied that she "tried
it" for 3 weeks but "did not work steady." \ .

When claimant was given a psychological evaluation in June, 1973 and found to have
a low |.Q. with cultural and educational deprivations she was rated borderline dull normal.

The Referee, taking this into account, found the conflict in claimant's testimony
regarding whether or not she had worked as understandable due to her inability to express
herself and to make distinctions between short term jobs and employmen'r trials.

Claimant testified that during that period of attempted work at Strand's she worked
intermittently on a piece rate basis and that she picked apples to see if she was able’
physically to return to work; that she only worked on a 15 to 30 minute basis at that time.
During this 3 week period claimant’s back got progressively worse and she finally quit.

Claimant's s husband corroborated claimant's testimony and stated that the $34O paid -

for the apples picked did not represent claimant's own picking production, in fact, he
picked 2/3 of the bins picked.

The Referee found that the evidence received of this hearing on remand was not
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Claimant filed a Form 801 with the Fund on December 29, 1975 for a condition
of degenerative arthritis of both hands and wrists, aggravated by his work. On March
23, 1976 the Fund denied the claim.

The Referee found unjustifiable delay on the part of the Fund in accepting or
denying claimant's claim within 14 days; the claim should have been accepted or denied
within 14 days after February 28, 1976 based on Dr. Schroeder's report of medical notes.
The Fund waited until March 23, 1976. :

The Board, on de novo review, agrees with the findings and conclusions reached by -
the Referee thot the Fund delayed payment of compensation to claimant and aoffirms the
Referee's award of penalties and attorney fees.

ORDER
The order of the Referee, dated June 3, 1976, is affirmed.

Claimant's counsel is hereby granted as a reasonable attorney fee for his services
in Board review, the sum of $250, payable by the State Accident: Insurance Fund...

- WCB'CASE NO. 75-1987 DECEMBER 10, 1976

RICHARD CLARK, CLAIMANT
Bernard Jolles, Claimant's Atty.
James Huegli, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Moore .

The employer requests Board review of the Referee's order which remanded claimant's
claim to it for acceptaince and payment of compensation, as provided by law, and set
aside the employer's denial . ’

In Jonuary, 1976 claimant was a 53 year old sawyer.performing a strenuous job. He
had a pre-existing arteriosclerotic heart disease of which he was unaware, he was a heavy
smoker with high blood pressure and he was overweight. '

On the weekend of January 18, 1975 claimant experienced pain and numbness in
his right shoulder and arm which he thought was caused by lifting at work. On Monday,
while at work, chest pains began and claimant consulted his family doctor who diagnosed
a myocardial infarction and he quit work on January 27, 1975,

Dr. John Rush, a cardiologist, testified that the diseased condition of claimant's
arteries left them incapable of meeting the heart's increased demand for blood caused by
claimant's work activities on or about January 20, 1975 and thus was a material contri-
buting factor to claimant's heart attack. Dr. Grossman agreed.

Dr. Duncan, a consulting cardiologist, felt that it was unreasonable to conclude
that claimant's work activities on or about January 20, 1975 caused his heart attack or
angina pectoris; that claimant's coronary artery disease could not be aggravated by work
activity.
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There is no evidence claimant experienced chest pains prior to January 20, 1975.

The Referee found that the shoulder and arm pain and numbness which commenced
in association with the work done just prior to the weekend would indicate fhot these
experlenced symptoms commenced in association W|fh that work.

The Referee further found that the EKG studies done by Dr. Rush on January 25,
‘and the hemotology report of January 27, indicate a recent infarct that could have
occurred one to ten days earlier. Both Friday and Saturday, January 17 and January 18,
1975 fit within this time period

The Referee concluded claimant had proved by a slight preponderance of the
evidence that his heart attack arose out of and in the course of his employment and he
remanded claimant's claim to the employer.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated February 23, 1976, is affirmed.

. Claimant's counsel is hereby granted as a reasonable attorney fee for his services
in connection with Board review, the sum of $400, payable by the employer.

WCB CASE NO. 75-4053 DECEMBER 10, 1975

JOSEF DATZ, CLAIMANT

Gary Kahn, Claimant's Atty .
Glen McClendon, Defense Atty .
Request for Review by Claimant

Reviewed by.Board Members Wilson and Moore.

Claimant seeks Board review of the Referee's order which denied claimant's request
for payment of certain medical expenses incurred in 1975 and also denied claimant's request
for penalties and an attorney fee, in connection therewith.

Claimant suffered an injury in the low back area on November 2, 1972, the claim
was closed on June 7, 1973 by a Determination Order which was later modified by
stipulated order, dated November 14, 1973,

Claimant consulted the Permanente Clinic in 1975 claiming that his low back
condition had worsened due to heavy lifting. Claimant's claim for aggravation was denied
and claimant requested a hearing. :

» A hearing was held on December 4, 1975 and, as a result thereof, the Referee
entered his order on December 31, 1975, thereafter, claimant requested Board review of
that portion of the order which denied claimant's claim for certain medical expenses,
contending that the employer had unreasonably delayed and resisted payment of these
medical hills to the extent that the employer was subject to penalties and payment of an
attorney fee.
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his back problems and concluded it was unnecessary to go into all of this 9v1dence in
detail . ‘

The evidence indicates Dr Cherry, claimant's treating physician, prescribed
Tylenol #3 to relieve claimant's back pain. Tylenol #3 contains Codeine; this was
claimant's only source of Codeine. :

It was Dr. Cherry's opinion that this addiction is related to the compensable injury.

The Referee found there was an obvious link in the chain of causation of pain being
the direct resulf of the industrial injury and the addiction to Codeine as a result of the
use of Tylenol #3, containing Codeine, prescribed to ease. that pain. He concluded the

Codeine addiction was related fo the compenscble injury .

All of the medical reports concur that claimant is now suffering from Codeine
addiction and urged medical treatment tor claimant to be provided by the Portland Pain

- Clinic.

The Referee remanded claimant's claim for this addiction to the employer for
‘acceptance -and poyments of benefits and for referral to the Portland Pain Clinic.

The Board, on de novo review, concurs with the findings and conclusuons reached
by the Referee. The Board concludes claimant's claim should be remanded to the employer
on May 10, 1976, the date of the Referee's order.

 ORDER
The order of the Referee, dated May 10, 1976, is affirmed.

The claim is remanded to the employer to comply with the directives of the Referee's
order, commencing on May 10, 1976.

Claimant's counsel is hereby granted as a reasonable attorney fee for his services
‘in Board review, the sum of $400, payable by the employer.
WCB CASE NO. 74 1825 DECEMBER 10, 1976
SHARON WYRICK , CLAIMANT
Burton Fallgren, Claimant's Atty .
Dept. of Justice, Defense Atty.
Request for Review by Claimant

- Reviewed by Boord Members Wilson and Moore .

Claimant seeks review by the Board of the Referee's order on remand which upheld

-. the State Accident Insurance Fund's denial of claimant's claim for aggravation.

Initially, the matter was dismissed by the Referee on the basis that he had no
jurisdiction; however, because of the retroactive aspect of the 1975 amendment to ORS
656.273, the matter was remanded to be heard on the merits.

Claimant suffered an injury to her left leg in chober, 1968; after surgery the
claim was closed by a Determination Order mailed Apn! 25, 1969 ‘Wwhich awarded claimant
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compensation for 10% loss of her left leg. Later, the claim was reooened and further
surgery was performed in January, 1970. The claim was again closed on December 24,
1974 with an additional award of 10%.

In November, ]970 c|cumont commenced working at the Greyhound Bus Depot in
Aberdeen, Washington and later worked for the Century Supermarket in Goldendale,
Woshingfon. She testified that sometime around October 4, 1973 while working for
Century she suffered a painful episode which required treatment from Dr. Tupper who
treated her tor headaches and neck pain. Claimant told Dr. Tupper that both knees were
aching, however, Dr. Tupper did not see claimant with respect to a knee condition until
November 7, 1973.

Claimant, with the help of Dr. Tupper, filed a claim with the Oregon State
Accident Insurance Fund which was received on February 20, 1974 and denied on March
21, 1974 without the Fund notifying claimant of her right to request a hearing. Claimant
then submitted a claim to the Washington Department of Labor and Industries which was
ultimately cccepfed on March 28, 1975,

Clmmcmt did not seek any examination or treatment of her left knee between
November 25, 1970 and November 7, 1973. On November 7, 1973 Dr. Tupper was of
the opinion that claimant had suffered "a new condition, namely, a collateral ligament
strain both laterally and med|a||y, which she attributed to the October 4, 1973 incident
at Cenfury Supermarket . " o

The Referee found claimant was credible but, based upon the documentary evidence
before him, that her testimony could not be relied upon as it was definitely .contradicted
by the documenfary evidence. He concluded that claimant had failed to present satis- -
factory evidence that her condition had become aggravated since December 24,.1974
and, therefore, the other issues before him were moot. He affirmed the denial of
claimant's claim for aggravation.

The Board, on de novo review, finds that claimant has failed to present sufficient
evidence that her condition has become aggravated since the date ot the last award or
arrangement of compensation, i.e., December 24, 1974, therefore, it agrees that her
claim for aggravation should be dismissed. The ofher issues presenfed at the hearing are
moot.

The Board does not feel that it is necessary to comment on the application of ’rhe
"ol faith and credit" clause of the United States Constitution to claimant's aggravation
claim.

ORDER

The order of the Referee, dated March 5, 1976, is cffirmed.‘.
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-SAIF CLAIM NO. YC 65692 DECEMBER 10, 1976

NATHAN ROTH, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination

. Claimant sustained a compensable back injury on February 9, 1967, diagnosed as
severe acute cervical radiculitis and he was treated conservatively. On February 15,
1968 Dr. Johnson performed an anterior interbody fusion at C5-6 and C6-7 levels.

. The claim was. closed by a Determination Order of September 23, 1969 granfmg
claimant an award of 67 degrees for unscheduled disability. Claimant cppealed the’
adequacy of this Determination Order and, after a hearing, was awarded a total of 192
degrees for his unscheduled disability. Claimant's aggravation rights have expired.

Claimant continued to have problems and, on May 14, 1975, Dr. Johnson performed
surgery for excision with interbody fusion. The State Accident Insurance Fund voluntarily
reopened claimant's claim. for this surgery and medical care and paid him compensation
for temporary total disability from March 3, 1975 through March 5, 1975. The most recent
medical reports indicate that claimant is medncc!ly stationary but unable to return to any
occupation. ,

- On October 19, 1976 the Fund requested a determination. The Evaluation Division
of the Board recommended payment of compensation for temporary total disability from
March 3, 1975 through March 5, 1975 (which has already been paid) and from May 12,

- 1975 through November 30, 1976 and o on award for permanent total disability,
commencing December 1, 1976.

The Board concurs with this recommendation.
ORDER

. Claimant is hereby granted compensation for temporary total disability from March 3,
1975 through March 5, 1975 and from May 12, 1975 through November 30, 1976 and is-
- considered as being permonenfly and totally disabled commencing December 1, 1976.

WCB CASE NO. 75-4884 DECEMBER 10, 1976

“ALICE M. BOOTH, CLAIMANT
Disputed Claim Settlement

It is hereby shpulcfed and agreed by and between Alice M. Booth, acting personollv
and by and through her attorney, Jeffrey M. Witteman, and the State Acadenf Insurance’
Fund, acting by and through James A. Blevins, Assistant Attorney General, as follows:

That claimant suffered an injury to her left shoulder on December 19, 1973, and
filed a claim therefor; that by Determination Order of the Workmen's Compensa’non
Board, issued and mailed on March 3, 1975, said claim was closed with an award of
temporary total disability inclusively from December 20, 1973 through April 2, 1974
and no award of permanent partial disability; thereafter 'claimant contended that her

"nervous breakdown" was causally related to the compensable injury of December 19,
1975; the State Accident'Insdrance Fund duly denied said condition by a letter dated and-
mailed on chober 30, 1975; that thereatter claimant filed a timely Request for Hearing
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on said partial denial of the "nervous breakdown. "

A bona fide dispute exists between the parties and the confenhons of each are as
follows:

1. Claimant contends that all of her emotional problems are the responsibility of
the State Accident Insurance Fund.

2. The State Accident Insurance Fund contends that Claimant was having emotional
problems due to personal circumstances prior to the industrial injury of December 19, 1973,

The parties are desirous of settling their differences in this matter, and in lieu of
costs of litigation, the State Accident Insurance Fund agrees to pay to Claimant and the
Claimant agrees to accept the sum of Ten Thousand Dollars ($10,600) in full and final
settlement of the "nervous breakdown" condition; that in consideration of the promise to
pay said sum, claimant agrees that said condition shall remain in its denied status; that
there is no acceptance of it expressed or implied by the State Accident Insurance Fund,
and that no other sum shall now or hereafter be paid or payable thereunder.

It is further stipulated and agreed by the parties that no permanent partial disability
exists to the left shoulder which is the basis of this claim and claimant agrees not to file
a Request for Hearing on the Determination Order of March 3, 1975, Claimant further
agrees that the Request for Hearing may be dismissed. SRR

It is further stipulated and agreed that Jeffrey M. W|t'remon, Claimant's attorney,
shall be allowed the sum of $1,000.00, as and for his attorney's fees herein,.said sum to © -
be paid from the. total settlement figure above mentioned, and not in addition thereto.

Approved and so Ordered and furfher Ordered that the Request for Review recelved
from claimant on November 4, 1976 is hereby dismissed. :
WCB CASE NO. 76-2336  DECEMBER 10, 1976
WILLIAM H. PAXTON, CLAIMANT | N
Stipulation and Order Approving N
Disputed Claim Settlement

The claimant was hospitalized on or about April 15, 1975 for a heart condition, at
Seaside General Hospital . ’

The claimant had coronary artery disease prior to the hospitalization of April 15,
1975. '

The claimant had worked for the subject employer, Sunshine Biscuits, Inc. ., fora
period of two days prior to-his hospitalization.

The claimant, by and through his attorneys, filed his first Notice of Injury (Form
801) by transmittal le'r'rer dated April 20, 1976.

The cloimqnf's claim for compensability of his heart condition was denied by the
employer’s insurance representative by letter dated April 30, 1976. Thereafter, claimant
filed a Request for Hearing. ' ' '
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A formal hearing was held before Referee H. Don Fink in Portland on July 21,
1976, Referee Fink's Opinion and Order was issued by date of August 9, 1976, and

held that the claimant's claim (1) was not time-barred and (2) was compensoble

A Request for Review was filed by the employer on or about September 7, 1976.
The Request for Review is now pending, but briefs have not been filed. g

On or about September 28, 1976, a medical report from Dr. D. Angus Duncan,

heor‘r SpeCICIIISf was received by the employer s insurance representative. A copy of

' Duncan's September 28, 1976, medical report is attached hereto, marked Exhibit
"A",_ ‘and made a port of this Stipulation by reference thereto. :

The parties hereto state that the two issues s before the Referee and the Board,
i.e., -(1)»fime|iness and (2) compensability, are bona fide dispufes.

The parties hereto desire to terminate these proceedings by a Disputed Claim
Settlement, by which the claimant will be paid the gross amount of $2,500, covermg
any and all claims arising out of his employment with Sunshine Biscuits,. lnc ., and to
dismiss his Request for Hearing. The employer desires to so settle this claim by such a
stipulation.

The claimant realizes that by proceeding with the within stipulation, he shall be
entitled to. no workman's compensation benefits as a result of any heart, or related,
condition claimed by him arising out of his employment with Sunshine Blscu1fs, Inc. -
during the two days of his émployment with them. The claimant agrees that the sum of
$ 2,500 is the total amount which he shall receive and the holding of the Referee that
his, claim is compensob|e shall have no force or effect. ‘ ,

It is so shpulared

~ Based upon the stipulation of the parties hereto, and based upon a review of the
evidence related to the disputes herein, the stipulation of the parties is hereby approved
and the employer is hereby ordered to pay to the claimant the total sum of $2,500, less
the sum of $500 payable to his attorneys, Pozzi, Wilson and Atchison, as and for :
reasonable attorneys' fees and this matter is hereby dismissed. Claimant's request for
withdrawal of his request for benefits under the Workmen's Compensation Law is approved.

{

SAIF CLAIM NO. A 603186 DECEVMBER 13, 1976
SAIF CLAIM NO. A 717527 ! S

ROY W. WEBB, CLAIMANT
Dept. of Jushce Defense Atty..
Own Motion Order

On July 22, 1976 the claimant, by and through his attorney, requested the Board
to exercise its own motion jurisdiction pursuant to ORS 656.278, and reopen his claims
for industrial injuries to his left ankle. The first occurred on Apr|| 29, 1957, the second
on April 22, 1958. Claimant contends that his present difficulties with his cmkle have
been |ong-s’rondmg and continuous.

The opphcohon was acknowledged and claimant's counsel was odvused to supply the

State Accident Insurance Fund with copies of the request and the supporting medical
documen’rs also that the Fund would be given 20 days within which to respond, stating its
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that based upon Dr. Pasquesi's evaluation and his statement that previous awards should
be deducted from such evaluation, it did not feel claimant was entitled to any additional -
award for permanent disability because he already had received awards equal to 80%.

The Fund, therefore, closed claimant's claim without any further award.

Claimant was given a psychological examination by Norman W. Hickman, a .
clinical psychologist, on numerous occasions between September 30, 1976 and October
29, 1976, he was also given psychotherapy on September 22 and October 28, 1976.

Dr. Hickman discussed claimant's condition with an employee of the Fund who suggested
that Dr. Hickman submit a report directly to the Board with a request that the claim be
reopened for psychological care and treatment.

On November 17, 1976 Dr. Hickman wrote a very comprehensive evaluation of

~ claimant's past and present physical and psychologmol conditions and, in conclusion,
stated that it appeared clear that claimant's emotional condition had deteriorated very
significantly since he was prewously examined at the Psychological Center. Furthermore,
because of the nature of claimant's current problems it was more than reasonably probable
that his emotional condition had significantly deteriorated since his claim was closed in
June, 1976, based upon Dr. Pasquesi's report.

Dr. Hickman requested that claimant's claim be reopened for psychological care
and treatment. He felt although the prognosis needed to be guarded, even with effective
psycho-therapy, it seemed obvious that claimant would have to be regarded as permanently
and totally disabled if such treatment is not provided.

The Board, based upon Dr. Hickman's letter of November 17, ]976 which, among
other things, indicates that the Fund apparently would furnish such ‘medical care and
treatment, concludes that the claimant's claim should be remanded to the Fund to be
reopened for such medical care and treatment as may be necessary for his emotional ,
problems and for the payment of compensation, as provided by law, from the date of this
order and until his claim is closed pursuant to ORS 656.278.

It is so ordered,

- SAIF CLAIM NO. EC 145539 DECEMBER 13, 1976

NELL CRANE, CLAIMANT -
Dan O'Leary, Claimant's Atty.
- Dept. of Justice, Defense Atty.
Order

On November 23, 1976 an Own Motion Determination was entered in the above
entitled matter. |t now appears that claimant had filed a claim for aggravation within the
five year period from the date of her first claim closure, therefore, when claimant's
condition became medically stationary her claim should have been closed pursuant to ’rhe
provisions of ORS 656.268 not pursuant to the provnsmns of ORS 656.278.

Claimant was found to be medically stationary on October 15, 1976 and, on

- October 29, 1976, the State Accident Insurance Fund requested a defermmohon Upon
receiving the recomm_endahon the Evaluation Division of the Board, the Board issued the
Own Motion Determination whereas a Fourth Determination Order Should have been issued
whereby claimant would be granted the awards which the Evaluation Division found
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Claimant was referred to the Disability Prevention Division of the Board for a
work potential evaluation; while he was there he was given a psychological evaluation.
As a result of the latter the psychologist commented that it was difficult to believe that
claimant had ever reached the place where he should have been allowed to return to
work, that he apparently had tried to recover from his stroke but it'was doubtful that he
was ever able to return to work. It was his opinion that claimant's emotional and intel-
lectual problems were primarily attributable to his 1972 stroke, however, they were
moderately aggravated by the industrial injury occurring on November 12, 1973, He
felt claimant was unemployable because of the emotional and intellectual problems.

The employer does not deny that claimant is permanently and totally disabled but
contends that claimant was disabled to that extent prior to the industrial injury and
because of a non-work related condition , consequently, 1 is nof responsible for the
present admitted permanent total status.

The Referee found that claimant had no formal education, no skills, and, at best,
was able to earn a rather limited wage for his labors and efforts. He was fully illiterate,
being unable to either read or write. When claimant suffered, in early November, 1972,
a non-work related stroke which permanently affected the left side of his body, his
doctor, upon claimant's discharge from the hospital, reporfed claimant was "totally
disabled." This was later substantiated by Dr. Hickman's opinion that it was difficult
to believe that claimant could ever have reached the place where he should have been
allowed to retum to work and that it was doubtful that he would ever to able to return
to work .

The Referee, relying upon the definition of permanent total disability (ORS
656.201(1)(a) ) and on the doctrine of "odd-lot" category as definitely within the
"odd-lot" status and was permanently and totally disabled prior to his return to work for
the employer in November, 1973. The employer, being sympathetic with claimant's
problems, created a "job" which, hopefully, claimant physically would be able to do
but this is not sufficient to overcome the evidence that claimant had, as of November 1,
1973 no employmenf capcblllhes which he could have marketed in any competitive labor
-market.

If the 1972 stroke suffered by claimant had been a compensable incident rather
- than a non-work related one, the Referee stated that had he been required to adjudicate
the extent of claimant's dlsablllfy resulting therefrom, based on all of the medical
evidence, he would have found claimant permanenfly and totally disabled. To be ,
consistent the Referee concluded that it was necessary to reverse the Determination Order
~of January 2, 1975 because claimant's permanent total disability was the result of his
hypertension caused stroke suffered in November, 1972 which was ot work connected,
not the result of the industrial injury of November 2, 1973.

_ The Bocrd on de novo revnew, affirms the well-written Opinion and Order of the
Referee :

ORDER
- The order of the Referee dated February 7, 1976 is offirmed.
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ORDER
The order of the Referee, dated April 2, 1976, is affirmed.

- Claimant's counsel is hereby granted as a reosonable attorney fee for his services
in connection with Board review, the sum of $250, payable.by-the State Accident
Insurance Fund.

WCB CASE NO. 76-964 DECEMBER 13, 1976

MAJOR CANADY SR., CLAIMANT
R. Kenney Roberts, Claimant's Atty.
Roger Luedtke, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

Claimant requests review by the Board of the Referee's order which granted claimant
an award for 32 degrees for 10% unscheduled disability.

Claimant had had a prior low back injury with this employer. On July 26, 1975
he reinjured his back; his treatment was conservative in nature with hosplfohzcmon
Claimant returned to work but contends he is in constant pain.

On August 26, 1974 a Determination Order granted claimant compensation for
temporary total disability only. A Second Determination Order, dated January 16, 1976,
awarded claimant 16 degrees for 5% unscheduled low back disability.

Claimant testified he still wears his back brace; this testimony was corroborated,
he recently has seen a doctor for back pain, however, his complaints were all subjective.

The Referee found claimant’s impairment was from strain superlmposed on degener~
.ative changes and/or spondylolysis.

The Referee concluded claimant's loss of wage earning capacity, after considering
all pertinent factors, was not substantial but it was greater than that for which he had
been awarded by the Second Determination Order He increased the award to 32 degrees
for 10% unscheduled disability. |

The Board, on de novo review, adopts the Referee's order.

_ ORDER
The order of.fhe-ReFeree, dated June 23, ]976, is affirmed.
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WCB CASE NO. 76-1588 DECEMBER 13, 1976

"ADRIAN HOLTEN, CLAIMANT

Sidney Galton, Claimant's Atty.

Don Swink, Defense Atty.

Request for Review by C{aim-anf ' —

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed the
Determination Order of March 26, 1976.

Claimant, whose principal work experience is truck driving, sustained a compen-
sable hernia on October 18, 1974 which required surgical repair on January 13, 1975.

Claimant returned to work in March, 1975 but stayed on the job only for a short -
period due to pain which he developed in his right groin, caused by a pulling incident.

In November, 1975 claimant retured to light employment, furnished by the
employer, which could be performed while sitting. However, claimant testified that
sitting for long periods caused pain in his side which also occurred if he stood for long
periods.

On December 17, 1975 Dr. Zeller, claimant's treating physician, stated that he
felt claimant would never work again; that claimant had considered the possibility of
exploratory surgery but hadn't made up his mind.

Claimant underwent a psychological évaluation at the Disability Prevention
Division on January 29, 1976 which indicated that claimant seems to be seeking total
disability status as the best solution to his problems and this may. be contributing to the
maintenance of his symptoms. Dr. Munsey found cloimant's prognosis for retuming to
work to be very poor from a psychological point of view; he felt claimant had decided
to retire. : : ‘

Dr. Holm of the Disability Prevention Division felt that the probability of a
significant neuroma was unlikely and that claimant's emotional factors rather than his
physical impairment were limiting claimant's work potential .

- A Determination Order, dated March 26, 1976, granfedv claimant compensation
for time loss only. '

Claimant continued to complain of pain in his groin which radiates over the right
hip and down into the right thigh. Claimant testified he had this pain daily.

The Referee found that none of the doctors could specifically state what caused
claimant's subjective complaints. Dr. Zeller recommended exploratory surgery but
claimant chose not to submit to such a procedure. .

The Referee also found claimant had made only a minimal effort to return to. work
even though claimant was of average, and in some factors above average, intelligence
and could be retrained for other types of employment. Claimant has "mentally retired"
and cannot, therefore, expect his employer to finance this retirement through the guise
of workmen's compensation benefits to which claimant is not entitled.
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The Referee concluded that it was difficult to reconcile claimant's testimony of
pain with his refusal to submit to a surgical procedure which has a good chance of finding
and taking care of the cause of claimant's problems and is not too hazardous. The Referee
concluded that claimant, by his own actions, has made the rating of his disability extremely
difficult, if not impossible. He affirmed the Détermination Order of March 26, 1976.

The Board, on de novo review, adopts the Referee's order.
ORDER

" The order of the Referee, dated June 16, 1976, is affirmed.

WCB CASE NO. 76-1442 DECEMBER 13, 1976

MAXINE LARVICK, CLAIMANT
Michael Strooband, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

- Reviewed by Board Members Wilson and Moore .

Claimant requests review by the Board of the Referee's order which dismissed
claimant's request for hearing. Claimant contends the State Accident Insurance Fund
should pay $145.60 for medical bills she received from Dr. Freiermuth.

Claimant has a history of complaints of bursitis and arthritis in both arms and
shoulders which began in 1967. In 1974 she filed a claim for left arm problems which
was accepted. :

Claimant had been consulting Dr. Ray, a gynecologist, for her bursitis and arthritis
‘conditions since 1967. In September, 1973 she came under the care of Dr. Mueller, an
orthopedist. :

Dr. Mueller examined claimant on August 8, 1975. Claimant was complaining of
cervical and trapezius muscle pain and aching, complaints which she has had for three or
four years. Anti-inflammatory agents did not improve her condition and Dr. Mueller
referred claimant to Dr. Freiermuth for a complete physical examination and medical
workup for degenerative arthritis of the neck, spine and hands.

Dr. Mueller's opinion was that these complaints of claimant's have no direct rela-
tionship to her left shoulder injury.

Claimant contends that the Fund is responsible for Dr. Freiermuth's medical billing
because she was referred to him by her treating physician who has treated her for her
compensable injury. The Fund contends that it is not its responsibility to pay this billing
because claimant's symptoms were not related to her compensable industrial injury.

The Referee found that the Fund is responsible only for medical care and treatment
~ which'is directly related to the compensable injury. Dr. Mueller's opinion indicates
the complaints for which Dr. Freiermuth's workup was requested were not related to
claimant's injury to the left arm or shoulder.

The Referee concluded that Dr. Freiermuth's consultation wds not required by
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claimant's compensable injury nor was it related thereto. He dismissed claimant's request
for hearing. '

The Board, on de novo review, cd‘z)pts the Referee's order.
ORDER

.The order of the Referee, dated May 28, 1976, is offirmed.

WCB CASE NO, 75-3468 DECEMBER 13, 1976

LOLA MARTIN, CLAIMANT
Ronald Miller, Claimant's Atty.
Eugene Cox, Defense Atty.

~ Amended Order on Review

On November 18, 1976 an Order on Review was entered in the above entitled
matter which, among other things, awarded claimant's counsel an attorney fee in the sum
of $750 for his services at the hearing, said sum to be paid by the employer and to be in .
lieu of the award of attorney fees granted by the Referee's order which the Board had
modified. ' :

The Board, after reconsideration, concludes that the Order on Review should be
amended by deleting the third paragraph on page 3 of said Order on Review and substituting
in lieu thereof the following paragraph: ,

"Claimant's counsel is awarded, as a reasonable attorney fee for his services
at the hearing, the sum of $750, payable by the employer, and also to a
sum equal to.25% of the compensation awarded by this Order on Review,
payable out of said compensation as paid, not to exceed the sum of $1,250."

. In all other respects the Order on Review entered in the above entitled matter on
November 18, 1976 is ratified and reaffirmed.

WCB CASE NO. 75-5556  DECEMBER 13, 1976 .

ROBERT PARKS, CLAIMANT

Merwin Logan, Claimant's Atty. _ :

J.W. McCracken, Defense Atty. ' ‘ _ {
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed the
Third Determination Order of November 25, 1975. Claimant contends he is entitled to a
greater award. - '

Claimant sustained a compensable right knee injury on June 13, 1972. A medial
meniscectomy was performed by Dr. Degge on November 17, 1972, In February, 1973
Dr. Degge found cfoimcnf medically stationary, with slight residual rotary instability;
residual symptoms were considered mild to moderate in degree.
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A Determination Order of March 22, 1973 granted claimant 15 degrees for 10%
loss of the right leg.

In November, 1973 Dr. Degge performed surgery to reconstruct the medial collateral
ligament and tightening of the posterior capsule and pes anserinus transplant due to
claimant's continuing instability .

On April 11, 1974 Dr. Degge found claimant medically stationary with permanent
residuals of moderate severity. .

A Second Determination Order of May 23, 1974 granted claimant an additional
award of 37.5 degrees, making a total of 52.5 degrees for 35% loss of the right leg.

In October, 1974 Dr. Degge recommended a third surgery; it was performed. In his
report of October 10, 1975 he found claimant medically stationary with mild residuals.

A Thlrd Determination Order of November 25, 1975 granted claimant cohpensoﬁon
for temporary total disability only. :

On February 17, 1976 Dr. Degge stated claimant should work on level surfcnces and
not place heavy demands on his knee, like climbing stairs.

Claimant feshﬂed fhclt his pain is exacerbated by stress. The job claimant is
presently performing conforms to claimant's physical limitations.

The Referee found claimant has not had such marked improvement as to reduce his
disability from moderate severe to mild as indicated by Dr. Degge; however, none of the
medical reports indicated residual impairment of his leg greater than the 35% He offlrmed
the Third Determination Order :

The Board, on de novo review, adopfs the Referee's order.
ORDER

The order of the Referee, dated May 4, 1976, is affirmed.

WCB CASE NO, 75-5454 'DECEMBER 13, 1976

MICHAEL SHIFTON, CLAIMANT
Robert Babcock, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

Claimant requests review by the Board of the Referee's order which approved the
Fund's denial of claimant's claim. Claimant contends his claim should not be barred for
late filing and that he was a subject workman.

The circumstances surrounding claimant's injury were stipulated at the hearing; no
‘testimony was taken nor were any questions of fact presented. On Sepfember 1, 1971
claimont, o student at Rex Putnam High School, sustained serious injuries to his left hand
from an explosmn in a chemistry laboratory caused by claimant's mixing of certain
chemicals.
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Claimant was taking this class for special credit. No monetary remuneration was
involved. ' :

Claimant filed a claim on October 13, 1975 which was denied by the Fund on
December 16, 1975 on the grounds that (1) claimant was’not a subject workman and
(2) his claim was not timely filed. Claimant also had sued the school district and other
parties, opparently alleging negligence. This case was decided adversely to claimant
by the Court of Appeals on June 28, 1974, .

The Referee found, pursuant to ORS 656.265(4) that claimant did not file his claim
within 30 days nor did he have good cause for his late filing. Claimant has been repre-
sented by legal counsel since September 21, 1971. He concluded claimant's claim was
barred.

The Referee further found claimant admitted hé was a student at the time of his
injury. Claimant contends he was under the direction and control of the teacher for
"remuneration" in the form of special credit. However, this situation of direction and
control does not transform an academic situation into an industrial one.

The Referee stated that equating course credit with remuneration for services implies
that the special credit is equivalent to board and room, etc. This is a fallacy of reasoning
for education, while enriching the mind of the student and possibly: increasing his future
work and earning potential, does not constitute remuneration in the sense of something of
monetary value to a student. : ' 7

The Referee concluded claimant did not fall into the classification of "workman" as

defined by ORS 656.002(22). S
The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated July 9, 1976, is affirmed.

WCB CASE NO. 74-4630  DECEMBER 15, 1976

DANIEL TANORY, CLAIMANT
Bruce Williams, Claimant's ‘Atty.
Dept. of Justice, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund requests review by the Board of the Referee's
order which granted claimant an award of 80 degrees for 25% unscheduled disability.

Claimant, a fire fighter, sustained a compensable injury on June 29, 1974 when
he slipped and fell; this injury was diagnosed by Dr. Danner as lumbosacral strain.
Treatment was conservafive in nature. On August 8, 1974 Dr. Danner released claimant
to return to work but advised him to avoid heavy lifting.

Claimant attempted to return to work but was told by his employer, Multnomah
County Fire District, that he could not return to work until he could do so with no
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limitations. Claimant was subsequently dismissed from his job by the employer.’
(Claimant contested this dismissal .and was remsroted )

Claimant was referred to Dr. John Thompson, who stated, "l was most impressed
with how interested he was in protecting his interests in his disability insurance and
disability pension." Dr. Thompson diagnosed chronic lumbosacral strain secondary to
degenerative disc disease L5-51 endogenous obesity and poor posfure

On October 10, 1974 Dr. Pasquesi examined claimant oand found no measurable
impairment. He stated claimant told him he will be retired as a fireman which the doctor
found hard to understand because claimant was 34 years old. Claimant indicated he plans
to operate a ranch in eastern Oregon.

A Determination Order of November 18, 1974 granted claimant compensation for
temporary total disability only.

On November 19, 1974 Dr. Burr diagnosed chronic low back instability, facet
- syndrome . ‘

Dr. Danner, upon deposition, testified that when he saw claimant in September,
1975, claimant's back was not bothering him very-much but that claimant could not return
to heavy labor. Dr. Danner said that claimant's back condition then was as good as it
was prior to the injury but that claimant was now more susceptible to recurrent back
injuries.

The Referee concluded, based upon all of the evidence submitted in the record,
that claimant has suffered a loss of wage earning capacity because he is now precluded -
from engaging in-all heavy labor type occupations. He granted claimant an award of
80 degrees for 25% unscheduled disability.

The Board, on de novo review, finds, based upon all of the medical ev:dence
that claimant's greatest problem with his back is caused by his obesity. Fur’rhermor_e,
claimant is totally lacking in motivation. He has not made any attempt to find employment
or be retrained in an occupation which does not involve heavy lifting, in fact, claimant
contested his dismissal as a fireman and, after a hearing, was reinstated. Evidently he
feels he could handle his old job if he wanted to do so. At the present claimant spends
all of his time training horses.

The Board concludes that the Referee's order should be reversed and the Determina=
tion Order of November 19, 1974 reinstated. Claimant has not-lost any wage earning
capacity and his present problems are due to obesity which claimant can control rather
than to his mdusfrndl injury.

ORDER
- The order of the Referee, dated May 7, 1976, is reversed.

The Determination Order, mailed November 19, 1974, is affirmed.
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CLAIM NO. 69-A-416 DECEMBER 15, 1976,

SAMUEL TADLOCK, CLAIMANT

Evohl Malagon, Claimant's Atty. .

Own Motion Order Remanding : s
the Matter for Hearing ~

On November 3, 1976 the Board received a request from claimant that it exercise
its own motion jurisdiction, pursugnt to ORS 656.278, and reopen his claim for an injury
suffered on December 13, 1969. A medical report from Dr. Tsai, dated October 20,
1976, supported the request. ' ’

On November 5, 1976 the employer, Boise Cascade Corporation, was advised that
it had 20 days within which to respond to claimant's request. The claimant's letter, dated
November 2, 1976, which accompanied the request indicated that Boise Cascade had been
furnished a copy of the request and the medical report. As of the date of this order no
response has been received from Boise Cascade.:

The Board, after due, consideration, concludes that the treatment recommended by
Dr. Tsai in his medical report can be provided to claimant under the provisions of ORS
656.245; however, the issue of the claimant's entitlement to an additional award for
permanent partial disability cannot be resolved by the Board at this time because of the
insufficiency of medical evidence presently submitted to it.

Therefore, the matter should be submitted to the Hearings Division of the Board
with instructions to set the matter for hearing and to take evidence from all parties
concerned on the issue of whether claimant is entitled to any additional award for perma-
nent partial disability. Upon conclusions of the hearing, the Referee shall cause a
transcript of the proceedings to be prepared and submitted to the Board together with his
recommendations on the aforesaid issue. ' :

It is so ordered.

WCB CASE NO., 76-1074 DECEMBER 15, 1976

FREDA SHEFFIELD, CLAIMANT
Keith Swanson, Claimant's Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

. Claimant requests review by the Board of the Referee's order which affirmed the _
Third Determination Order, dated February 20, 1976.

Claimant suffered a compensable back injury in June, 1970 as a result of a compen-
sable automobile accident. Her condition was diagnosed as strain of the cervical spine
and she was treated conservatively. The claim was closed in August, 1970 with no award
for permanent partial disability. ' ' '

. In 1973 the claim was reopened for recurring symptoms. A Second Determination
Order of September, 1973 awarded claimant 16 degrees for 5% unscheduled neck and left
shoulder disability. In December, 1973, by stipulation, claimant received a total award

of 42 degrees. .
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In August, 1975 the claim was again reopened for aggravation and closed by the
Third Determination Order which granted claimant additional compensation for temporary
- total disability but no additional award for permanent partial disability.

Claimant is presenfly employed as a project director, supervising 27 employees,
she drives 1,000 milés a month, attends meetings, etc., as a part of her job. Claimant's
present comp|am’rs relate to the upper back, neck, shoulder and right arm. She uses
a full back brace during the day and uses a ‘neck brace while sleeping.

The Referee found that not all of claimant's complaints were referrable to the 1970
industrial injury, some complaints she has had since an injury she suffered in 1966.
* Claimant's principal disability from the 1970 industrial injury, in the Referee's opinion,
was a reduced. capacity for sustained activity. '

The Referee concluded that Dr. Spady's report of January 12, 1976 does not.
indicate that claimant is entitled to a greater award for her present disability than she
has already received. He, therefore, affirmed the Determination Order, dated February

20, 1976.
The Board, on de novo review, affirms the conclusions reached by fhe Referee.
ORDER |
The order.of the Referee, aofed June 30, 1976, is aFfirméd.

WCB CASE NO. 76-130 DECEMBER 13, 1976 .

FLOYD PARAZOO, CLAIMANT
David Vandenberg, Claimant's Atty.
Roger Warren, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

Claimant requests review by the Board of the Referee's order which granted
claimant a total award of 240 degrees for 75% unscheduled disability. Claimant contends
he is permanently and totally disabled.

On December 7, 1973 claimant, a 61 year old trimmerman, injured his head and
neck. Claimant tried to continue working that day but became so dizzy that he had to
quit. He has not returned to any occupation since that date.

On January 14, 1974 Dr. Blinstrub diagnosed cervical vertigo syndrome. On
July 18, 1974 Dr. Schleuning, an otolaryngologis’r, examined claimant and diagnosed
positional vertigo accentuated by claimant's head injury. He felt if this condition did
not improve within six to twelve months the condition was probably permanent and would
continue to be disabling.

Neifber_ Dr. Klump:or Dr. Paxton, both neurologists, found claimant had neuro -
logical deficit. Dr. Paxton referred claimant to Dr. Schleuning.

On October 21, 1975 Dr. Schleuning felt claimant was employable, with certain _
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~ About 13 years prior to the hearing claimant had suffered an injury to his left hip;
arthritis developed in the hip as a result of that accident and a cup arthroplasty was
performed in 1961. Claimant's left leg is one and one half inches shorter than the right
leg. Despite this and other pre-existing problems claimant had been able to engage in
regular and gainful employment up to the time of his January 22, 1973 injury. Claimant
had not had any prior injuries to his right shoulder or his right arm. ' '

On March 3, 1973 Dr. Anderson did a surgical repair of a massive tear of the
rotator cuff and, on May 14, 1973, expressed his opinion that a total hip replacement
was indicated. On November 28, 1973 Dr. Anderson stated claimant was medically
stationary, that his residual permanent impairment both in the right shoulder and left
hip were substantial. [t was his opinion that claimant would not be able to return to
gainful employment.

The employer in an attempt to determine some employment which claimant could
physically perform and continue his employment with the cannery, suggested three jobs
which would be available to claimant in 1975, One job was driving a hyster == this was
the same job claimant was performing at the time he was injured = another was pallet
repair, a job which claimant could do pretty much as he pleased and with the assistance
of a partner repairman; and the third job was belt inspection work, a job which claimant
could do either sitting or standing at his choice because certain concessions would be
made to him for his comfort and to alleviate as much as possible his problems which were
the result of his industrial injury. ' :

Dr. Anderson indicated that the belt inspection work would be- a satisfactory type
of occupation for claimant to do; however, claimant made no. attempt to try any of the
jobs -offered although he knew that such work was available and that he could thereby
return to full time employment with the employer. - :

The Referee found that, as a result of the industrial injury, cloimant now has very
little use of his right shoulder and right leg. Claimant can do no work which requires
overhead working, heavy lifting, stooping, twisting, bending, climbing stairs or ladders,
squatting or walking over rough terrain. Also claimant has-incurred substantial psycho-
pathology which is attributable to his industrial injury. '

The Referee thought that the job description of the pallet. repair seemed to fall within
the limitations medically imposed on claimant as did the belt inspection work; Dr.
Anderson, claimant's treating physician, had stated that claimant would be able to do the
latter type of work. An employment counselor for an employment. placement agency
indicated that certain types of light employment which were available within the local
area which might be work which claimant could do.

The Referee concluded that claimant was not a complainer but although his
complaints were genuine there was some doubt about claimant’s actual motivation to
return to work. Claimant is now 63 years old and he has, in reality, retired on Social
Security and compensation benefits since he doesn't feel he is able to do a full day's work.

The Referee concluded that claimant was not entitled to an award for permanent
total disability. The evidence of claimant's remaining physical ability and the availa-
bility of jobs which he could perform within his physical capabilities did not indicate
that the nature of claimant's impairment and his future ability to work was such that he
could be considered a member of the "odd-lot" work force.
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The Referee found that the awards of compensation granted claimant by the
Determination Order did not sufficiently compensate him for his loss of wage earning
capacity. All of claimant's prior work and experienced skills required heavy manual
labor, claimant has only an 8th grade education and, therefore, the Referee concluded -
that he had lost a substantial portion of his wage earning capacity. He increased the
unscheduled award from 128 degrees (40% of the maximum) to 208 degrees (65% of the
maximum), awarded claimant 38.4 degrees for 20% loss of his right arm and affirmed the
award made by the Determination Order of 30 degrees for 20% loss of the left leg.

The Board, on de novo review, agrees with the conclusions reached by the Referee.
The claimant is a sincere person and does not appear to be exaggerating his complaints
but apparently had decided to retire at 62, The jobs the employer offered to make
available to claimant to enable him to see if he could physically perform them and
continue his employment with the employer might not be exactly the type of jobs which
would be available on a regular basis to a workman in the competitive market; however,
claimant at least, should have made an attempt to determine whether he could physically
handle any of the offered jobs. The Referee's order should be affirmed.

ORDER

The order of the Referee, dated June 24, 1976, is affirmed.

‘WCB CASE NO. 76-2527 DECEMBER 15, "1976
WCB CASE NO. 76-2528 3

EILEEN BARNEY, CLAIMANT
Allan Coons, Claimant's Atty .
Daryll Klein, Defense Atty.
Request. for Review by Employer

Reviewed by Board Members Wilson and Moore .

The émployer, Dexter Market, requests review by the Board of the Referee's order
which ordered it to continue payment of compensation to claimant until closure is author~

ized pursuant to ORS 656.268.

From 1974 through August 15, 1975 claimant was employed by Unity as a checker.
Unity's workmen's compensation coverage was furnished by the State Accident Insurance
Fund. On August 15, 1975 claimant was having trouble with her right shoulder which
ultimately was diagnosed as tendonitis. '

Claimant began working as a checker for Dexter Market on August 16, 1975; its
workmen's compensation coverage was furnished by Employee Benefits Insurance. At
Dexter claimant did not do as much heavy overhead lifting as she had done at Unity.

In September, 1975 the symptoms of shoulder problems persisted and claimant saw
a chiropractor; this treatment did not improve her condition. This condition became
increasingly worse and claimant sought treatment from Dr. Brooke, an orthopedist, in
February, 1976 who advised claimant to quit work, stating such work was causing her
problems. Dr. Brooke also advised claimant to file a claim which she did against Unity
in February, 1976. A representative of the Fund suggested to claimant that she file a
claim against Dexter because she had not received any treatment for her problems while
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working for Unity. The Fund denied claimant's claim after making one payment for
temporary total disability. .

Claimant testified that the discomfort which she experienced first began in the
spring of 1975 and this testimony was corroborated by claimant's co-workers and by the
owner of Unity.

The Referee found that the right shoulder problems developed in the form of an
ache which she only experienced on lifting and would then go away; this was while
working at Unity. These problems continued when she worked for Dexter Market and -
progressively worsened even though the work at Dzxter was lighter in nature. He didn't
think the situation fit the concept of occupational disease but rather that of successive
injuries but the rule of responsibility is the same.

The Referee relied upon Mathis v. SAIF, 10 Or App 139 (1972) wherein the Court
states that in an occupational disease case e last i injurious exposure rule applies and
that the employer takes the employee as he finds him. He found Dexter Market to be
the responsible party because although claimant's problems began at Unity where she
performed more strenuous work, the work at Dexter required lifting and this was the
cc’nvnty which prempufofed claimant's problems and caused them to become disabling.

He ordered Dexter Market, and its carrier Employee Beneﬁts Insurance, to continue
to pay compensation to claimant until closure is authorized pursuant to ORS 656,268,
(Employee Benefits Insurance had been designated as the paying ogent pursuant to ORS
656.207(1) ). He dismissed ciaimant's claim against the Fund.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated July 26, 1976, is affirmed.

CLAIM NO, 403 C 12628 DECEMBER 20, 1976

FRANK LENGELE, CLAIMANT
Thomas Reeder, Claimant's Atty.
Lyle Velure, Defense Atty
Order of Rescission

On November 10, 1976 an Amended Own, Motion Order was erroneously entered in
the above entitled matter. This order should be rescinded and set aside in its entirety and
" the Amended Own Motion Order entered on October 26, 1976 reinstated in its entirety.

It is so orderad.
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WCB CASE NO. 76-969 - DECEMBER 20, 1976

LAWRENCE LAYTON, CLAIMANT
Robert E. Martin, Claimant's Atty.
Michael Hoffman, Defense Atty.
Order on Review

Reviewed by Board Members Wilson and Moore.

Claimant requests review of the Referee's order which affirmed the Determination
Order of November 14, 1975 which awarded claimant no compensation for permanent
partial disability .

Claimant sustained a compensable injury on August 7, 1974; he has worked only
three days since his injury. His claim has been closed three times with awards for
temporary total disability compensation only.

On November 7, 1974 Dr. Graham found claimant's subjective symptoms were
more than to be expected in the absence of objective findings. He believed claimant
could return to work but that claimant didn't feel that he could.

‘On December 3, 1974 claimant was examined by Dr. Pasquesi, who found claimant's
symptoms could not be substantiated by the objective medical findings. Dr. Hopkins had
claimant hospitalized for traction and, on June 26, 1975, stated claimant was much
improved and he felt claimant's disability was on a functional basis.

On August 2, 1975 Dr. Hopkins indicated, after claimant had been evaluated at the
Pain Clinic, that claimant's emotional distress complicated his orthopedic problems;
without these emotional factors claimant's orthopedic problem was minimal.

On Septémber 19, 1975 Dr. Russakov of the Portland Pain Rehabilitation Center
found claimant had S|gmflconf psychogenic components to his conhnumg disability, that
his physmcl problems are mild, at worst.

The Referee found that claimant's physical disability, as indicated by the medical
records, was minimal; there were no objective physical findings to substantiate claimant's
continuing subjective complaints. He further found that claimant's psychological problems
stemmed from family difficulties which pre-existed the i |n|ury and these emotional factors
were not related to his industrial injury.

The Referee, therefore, concluded claimant is not entitled to any award for
permanent partial disability and affirmed the last Determination Order.

The Board, on de novo review, adopts the Referee's order.
ORDER
The order of the Referee, dated May' 18, 1976, is affirmed,
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WCB CASE NO. 75-1429 DECEMBER 20, 1976

JAMES MALONEY, CLAIMANT

Sidney Ainsworth, Claimant's Atty.

Dept. of Justice, Defense Atty. i
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore .

The State Accident Insurance Fund requests review by the Board of the Referee's
order which remanded claimant's claim to it for acceptance and poymenf of compensation,
as provided by law.

Claimant had suffered a compensable right arm injury about March 6, 1973, the
claim was closed with an award of 9.6 degrees for 5% loss of the right arm. Claimant
fater developed right elbow pain and, on February 19, 1974, claimant underwent ulnar
nerve surgery by Dr. Tennyson. After surgery claimant's arm was placed in a cast.

On February 25, 1974, while taking a bath, &laimant slipped and fell on his. right
hip; the fall, in part, caused by his right arm impairment. Because of this incident,
claimant developed back problems and, on March 25, 1974, underwent a laminectomy.

On April- 11, 1974 Dr. Tennyson reporfed that claimant had said he fell while
bathing due to weakness of his right arm, i.e., being unable to put welghf onit. Dr.
Tennyson felt this was a reasonable explanation. '

On August 6, 1975 Dr. Tennyson indicated he felt the weakness in claimant's arm
was a causative factor in claimant's fall in the tub. He further stated that the first time
he was aware of claimant's complaints of back problems was on March 22, 1974.

The Referee found claimant's tastimony to be forthright and convincing concerning
the cause of his fall; as had Dr. Tennyson. After the arm surgery -Dr. Tennyson had told
claimant not to get the cast moistened; claimant testified this was why he took a bath
rather than a shower. Claimant's arm was not normal or he probably could have broken

his fall .

The Referee concluded claimant had proven he hod suffered a compensable injury
and he remanded claimant's claim to the Fund.

The Board, on de novo review, concurs that the weakness of claimant's arm may have
prevented claimant from avoiding the fall in the bathtub which required the back surgery
of March 25, 1974,

ORDER
The order of the Referee, dated January 6, 1976, is affirmed.

Claimant's counsel is hereby granted as a reasonable attorney fee for his services in

connection with Bocrd revnew, the sum of $400, payable by the State Accident Insurance
Fund.
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SAIF CLAIM NO. ZB 141617 DECEMBER 20, 1976

LEO CARPENTER, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury on August 3, 1965 to his right shoulder,
hip and knee while employed as a lathe operator. Subsequently, he underwent a
laminectomy, L5-S1. The claim was closed with an award of 72.5 degrees for 50% loss
of an arm for unscheduled disability. Claimant's aggravation rights have expired.

Claimant continued with conservative treatment during 1971 but his claim was not
reopened. Claimant returned to Dr. Reid in 1975 who diagnosed an L5 radiculopathy
on the right; after a myelogram was performed on June 9, 1975 surgery was not recom-
mended. '

After a hearing to determine if claimant's present condition was related to his
industrial injury, the Referee recommended the Board reopen claimant's claim under its
own motion jurisdiction. An Own Motion Order, issued on August 11, 1976, remanded
claimant's claim to the State Accident Insurance Fund to pay compensahon as provided
by law, commencing November 17, 1975, However, claimant has lost no time from work
since November 17, 1975, '

The latest medical report from Dr. Buza finds claimant has continuing difficulties
with his low back and right leg. The back condition has been the same for the last
couple of years; however, the right leg condition has worsened.

On November 18, 1976 the Fund requested a determination. The Evaluation
Division of the Board recommended no payment for temporcry total dlsablllfy, and an
award of 15% loss of the right leg. : :

. The Board accepts this recommendation.
ORDER . ?

Claimant is hereby granted an award of 16.5 degrees of a maximum 110 degrées

for 15% loss of the right leg.
WCB CASE NO. 75-3951 DECEMBER 20, 1976
ZELLA BAXTER, CLAIMANT
William Babcock, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant seeks review by the Board of the Referee's order which awarded her 208
degrees for 65% unscheduled disability .” Claimant contends that she is permanently and

totally disabled.

Claimant, who was 43 years old at the time, suffered an industrial i injury on Aprll
30, 1970 when she fell, landmg on her buttocks. The original diagnosis was that of a
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lumbosacral strain. Conservative treatment did not resolve any of claimant's problems and
eventually an myelogram was performed, followed by a lumbar laminectomy at L1=2 level
with removal of a disc performed by Dr. Donald T. Smith.

In June, 1972 Dr. Smith felt claimant had made a satisfactory recovery, that she
could not return to mill work and that she had a mild degree of residual permanent
disability.

At the Disability Prevention Division of the Board Dr. Mason examined claimant
and found a large element of emotional overlay but no objective findings to support her
complaints of severe disability. Dr. Mason recommended claim closure and indicated a
mildly moderate permanent disability. Based upon this report a Determination Order, of
September 8, 1972, awarded claimant 128 degrees for 40% unscheduled low back disability .

Claimant was dissatisfied and requested a hearing which was held before Referee
John F. Drake (WCB Case No. 72-2965). Referee Drake found that the Determination
Order should be set aside and the claim be reopened for additional time loss and further
medical treatment; basically, treatment for emotional or psychiatric problems which
claimant was presently suffering and were related to the industrial injury. ‘

The Board's Order on Review, dated October 10, 1973, affirmed the Referee's
order which was' based primarily on the report from Julia Perkins, a clinical psychologist.
This report indicated that although claimant may have had pre-existing emotional disorder
she had been able to work regularly in the employer's mill prior to her back injury and
subsequent to the injury she remained at work for over a year. She felt that the combina-
tion of the physical problems, including the required surgery, and the emotional disorder
had produced a condition which completely disqualified claimant from pursuing regular
employment because of the level of pain. She did not feel that the claim should have
‘been closed based upon Dr. Mason's recommendation.

On April 19, 1973 claimant began receiving treatment from Dr. Ruth Jens which
were primarily directed to weight loss, correcting depression and modifying, while learn=
ing to live with, some pain. In October, 1973 and again in January, 1974 Dr. Jens.
repeated her understanding of the treatment goals which were:exclusively psychiatric in
nature. :

A psychiatric examination by Dr. Parvaresh was arranged by the Fund. It was done
in March, 1974. As a result of his psychiatric examination, Dr. Parvaresh found no degree
of impairment which would preclude claimant from gainful employment and he doubted very
much if there would be any permanent impairment because no significant impairment existed
at that time. He felt. claimant had received help from Dr. Jens.

In June, 1974 Dr. Henson, a psychiatrist in Bend, examined claimant and, based
on his examination, disagreed with Dr. Parvaresh's conclusions; he felt that her psychiatric
problems were preventing her from working and that the possibility of permanent psychiatric
residue was an accomplished fact. '

In February, 1975 claimant had her first physical examination with respect to her
alleged disability in approximately three years. This examination was conducted by
Dr. Cherry who found residuals of disc disease and considerable osteoarthritis in the back.
He concluded that claimant was disabled and required additional treatment. Later,
claimant was examined by the Back Evaluation Clinic where the physicians diagnosed a
chronic lumbosacral sprain, together with the post~laminectomy residual pain and also found
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a rather marked functional overlay. Based upon this report a 2nd Determination Ordér,
of May 20, 1974, awarded claimant an additional 32 degrees for 10% unscheduled
: dusablllfy, giving claimant a total of 50% of the maximum For unscheduled disability .

Claimant has continued to be treated by Dr. Jens. Both claimant and Dr. Jens
admit that claimant has made a substantial improvement with her emotional problems

since her claim was reopened in 1973, however, Dr. Jens maintains that claimant cannot- N\,

do any type of work, basing this on claimant's physical complaints rather than on her .

* psychiatric findings. The orthopedic reports of Dr. Cherry and the Back Evaluation
Clinic disagree, stating that claimant cannot return to her former employment but could.
do lighter types of work. A

The Referee found that claimant had fo:led to establish a prima facie case of odd-lot
status because of the unanimity of the orrhopedlc reports indicating claimant could do
some light work. Furthermore, claimant is only 49 years old, she has a high school
education and has had one year of clerking experience in addition to her mill work
experience and has been found to have an average range of intelligence. Therefore,
motivation becomes an issue and, the Referee found that claimont had not carried her
burden of proof; not having shown herself to be motivated fo return to work or be retrained.
To the contrary, the evidence indicates claimant preferred to remain at home with her
invalid husband and 13 year old son; she-has sought no employment whatsoever and has
stated she would refuse certain jobs if offered to her. :

The Referee concluded that because claimant was not entitled to be declared
permanently and totally disabled under the odd-lot doctrine an evaluation must be made
of her permanent partial disability. Prior to the hearing, claimant had received 50% of
' the maximum. allowable by statute for her unscheduled disability. The Referee found-
that claimant could not return to mill work and was foreclosed from all types of heavy
work activities, fherefore, she has suffered a substantial dimunition of her earning
capacity. Claimant's work history, although minimal, does indicate rha_’r she had *he
ability, prior to her injury, to do physical work on a d:nly basis and she is restricted.to
light, sedentary and generally unskilled job positions. He increased the award from 50%
to 65%. :

The Board, on de novo rewew, agres= s with the conclusions reached by the Referee.
ORDER

The order of the Referez, dated July 6, 1976, is affirmed.

WCB CASE NO. 76-535 'DECEMBER 21, 1976

GEORGE RICHARDS, CLAIMANT
Paul Rask, Claimant' s Atty.
Daryll Klem Defense Atty.

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant seeks Board review of the Referee s order which dlsmlssed his request for
hearing.

The sole issue before the Referee was the responsibility of Arrow Transportation
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injury, claimant returned to work. Later, he discovered a numbness in his leg and was
hospitalized for traction. Dr. Hockey, a neurologist, diagnosed an acute lumbosacral
strain, and he recommended continuing the conservative treatment.

After claimant was released from the hospital he returned to work as a salesman
for about five weeks and then obtained employment with Grant AMC Inc. in February,
1973. On June 25, 1973 claimant suffered an industrial injury the claim for which was
closed on a "medical only" basis; at that time Grant's carrier was Fireman's Fund
Insurance Company .

On August 3, 1973, based upon the closing evaluation by Dr. Schachner with
which Dr. Hockey agreed, the first Determination Order was issued, awarding claimant
32 degrees for 10% unscheduled disability resulting from the October 3, 1972 injury.
Claimant continued to work for Grant, however, his complaints persisted and he wos
seen by Dr. Hockey in January, 1974, Claimant's attorney advised him to file a claim
against Home Indemnity Company who, at that time, was the workmen's compensation
carrier for Grant. Home denied the claim. The Referee found that this denial was not
valid, however, because of his final conclusion the invalidity was not an issue to be
disposed of.

On January 29, 1974 Dr. Hockey performed a laminectomy on claimant and again
~on April 16, 1974 a similar surgery was done. Dr. Hockey, in his report of November 1,
1974, stated that claimant had a "moderate severe permanent partial disability." He felt
that claimant was not a good candidate for retraining, that he had chosen to retire
utilizing his social security. Dr. Hockey thought this was a good choice because although
claimant might be able to do light work if it was available, considering claimant's age,
it was not very reasonable to expect that it would be.

As a result of Dr. Hockey's report a 2nd Determination Order was issued on January
21, 1975 which awarded claimant the additional 128 degrees for his October 3, 1975

injury.

The Referee found that claimant had an excellent work record prior to his first
injury in 1972, having worked for Bee Line Service for 25 years; that after the first
surgical procedure and the resulting inability to hold down a job driving claimant, never-
theless, appeared to be well motivated while working at Grant. He testified that he worked
with constantly increasing difficulty and as his condition deteriorated it became more and
more difficult. This, ultimately, required the second surgery. Thereafter, claimant
testified he could not refurn to work except for his short-term efforts to retrain his
replacement, - ' :

The Referee found, based on the evidence, that claimant did not suffer a new back .
injury in January, 1974 although he did file a Form 801 at the suggestion of his attorney .
He found that all of the medical reports indicate a clear situation of aggravation of the
1972 injury, that Industrial Indemnity, Bee Line Service' carrier, had accepted the fact
of aggravation and had willingly reopened the claim paying compensation and medical
benefits. On the date of the first hearing Industrial Indemnity became aware for the first
‘time that a claim had been filed against Home, it then raised the issue of o new injury.
The Referee concluded that there was no event, no occurrence, which could be classified
as a new injury.

Insofar as the June 25, 1973 injury no reference was made by either Dr. Schachner
or Dr. Hockey of an intervening injury in their respective reports upon which the first
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Determination Order was based. The Referee concluded that medical reports, as’ ‘well os
claimant's own testimony, indicated that the June, 1973 accident had no bearing on the
present issue, it did not involve a back injury nor dld it contribute in any way to claimant's
alleged present. dlsoblll’ry :

With respect to the extent of claimant's disability, the Referee found claimant was
a member of the "odd-lot" workitorce, based upon claimant's physical condition, his
rather limited education and lack of other skills than those of a mechanic and the fact
that he had been found by an expert in the field of vocational rehabilitation not to be
competitively employable even in light or sedentary types of work, The Referee found that
even with the best of motivation claimant could not obtain and retain regular and gainful
employment. He concluded that claimant was permanently and totally disabled and
should be considered as such as of January 21, 1976, the date of the hearing before the
Referee. ’

The Referee further concluded that claimant's permanent total disability was the
result of the injury he suffered on October 3, 1972 and, therefore, the responsibility of
his employer at that time, Bee Line Service, and its carrier, Indusfnal Indemnity Company.

The Board, -on de novo review, affirms the findings and conclusions of the Referee.
Although Fireman's Fund and Home Indemnity were joined as parties at the hearing, the
request for review was made by Bee Line and its carrier Industrial Indemnity and the only
issue upon review is extent of disability and responsibility therefor.

» ORDER
The order of the Referee, dated July 13, 1976, is affirmed.

Claimant's counsel is hereby awarded as a reasonable attorney fee for his services in
~ connection with Board review, the sum ot $300, payable by Bee Line Service and its carrier
Industrial Indemnity .

-

WCB CASE NO. 76-715 DECEMBER 21, 1976

WALLACE PUZIO, CLAIMANT
Allan Coons, Claimant's Atty.

Dept. of Justice, Defense Atty.
Amended Own Motion Determination

On Dééember 1, 1976 an Own Motion Determination was made in the above
entitled matter. This defermmchon should be amended by deléting the first sentence of
the fourth paragraph on page 2 thereof and substituting in lieu rhereof the following:

"The Board further concludes, based upon claimant's loss of wage
earning capacity, that the Fund should pay claimant an award for
30% of the maximum allowable by statute for unscheduled disability
at the time of claimant's injury in 1959."

In all ofher respects the Own Motion Determination is reaffirmed and ratified.
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evidence regarding whether claimont's present physical condition was attributable to an
aggravation of the 1966 injury or to her August 25, 1975 injury was in substantial conflict.
Both Dr. Fleshman and Dr. Raaf did not believe cloumcm‘r s neck, shoulder and left arm
complaints were attributable to the 1975 injury.

On the oppos”e side were opinions expressed by Dr Pullen cnd Dr. Tsai which-
attributed claimant's present physical condition to the August 25, 19/5 occurrence,

The Referee found claimant has experienced periodic and intermittant flareups of
her neck, shoulder and left arm conditions since her 1966 industrial injury; however,
claimant had been able to return to work in 1967 following her first injury and had.
remained employed full time until her injury of August 25, 1975, her intermittant neck,
shoulder and left arm condition did not have any substantial or apparent effect upon her
ability to perform her job duties nor did claimant complain about her physical condition.
After the August 25, 1975 injury claimant had to cease her employment; she was unable
to resume employment activities because of her neck, shoulder and left arm conditions.

The Referee concluded, based upon the evidence, that claimant had proven by a
preponderance of the evidence that her present neck, shoulder and left arm condition were
the result of the injury she sustained on August 25, 1975. The Referee was favorably

impressed by the medical opinions expressed by Dr. Pullen and Dr. Tsai; also by the
evidence which indicated claimant had an excellent interim work record between
September, 1967, when she returned to work after the first injury, and August 25, 1975.

Because the August 25, 1975 injury was found to be a new 'compensab|e injury the
claim, therefore, was remanded to the employer and its present ccrrler, Industrial
Indemmfy Compony

The Board, on de novo review, affirms the findings and conclusions mode by -the
Referee.

ORDER
The order of the Referee, dated June 30, 1976, is affirmed.

Claimant's counsel is hereby granted as a reasonable attorney fee, the sum of $450,
for his services in connection with Board review, payable by the employer.

[

WCB CASE NO. 75-5316 DECEMBER 21, 1976
FRANCES KERNS, CLAIMANT
S. David Eves, Claimant's Atty.
Merlin Miller, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

- Claimant requests review by the Board of the Referee's order which awarded claimant
112 degrees for 35% unscheduled neck disability. Claimant confends she is permanently
and totally disabled.

Claimant sustained a compensable injury on January 17, 1973 and within hours
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developed pain in her neck and back. She was first seen by Dr. Leman who referred her
to Dr. Isgreen who found no objective neurological findings.

A Determination Order of March 12, 1973 granted claimant time loss only.

On April 26, 1973 Dr. Van Olst examined claimant and diagnosed ligamentous
sprain of the cervical spine and upper dorsal spine, which aggravated her degenerative
disc disease. He thought claimant should avoid heavy lifting or carrying although
claimant's injury was not serious. After an examination of claimant on*October 15, 1973
Dr. Van Olst found claimant to be medically stationary with a mild restriction in fhe
range of motion of the cervical region.

A Second Determination Order of November 15, 1973 granted claimant 32 degrees
for 10% unscheduled disability. .

On October 11, 1975 Dr. Tsai performed a C5-6 discectomy and interbody fusion.
Claimant's complaints continued and she was seen by Dr. Martens and later by the
physicians at the Disability Prevention Division.

A Third Determination Order of December 8, 1975 awarded claimant 28.8 degrees
for 15% loss of her leff arm.

The Referee found that all of the physicians who examined claimant found she did
suffer a valid accident and did have valid complaints of her neck and back and is now
restricted from heavy manual labor. Several physicians recommended vocational rehabili-
tation but claimant refused.

He further found claimant obv:ously lacking in motivation. Claimant states if she
can't do her housework then she can't do anything; this is untrue. The Referee concluded
that claimant, based on her lack of motivation and the medical reports submitted, has
not sustained her burden of proving she is permanently and fotally disabled. He found
claimant does have a greater loss of wage earning capacity than that previously awarded
her as she is now precluded from her prior occupations and he awarded her an additional
80 degrees for a total of 112 degrees for 35% unscheduled disability. He found the award
for claimant's left arm was adequate.

The Board, on de novo review, adopts the Referee's order.
ORDER
The order of the Referee, dated April 12, 1976, is affirmed

WCB CASE NO. 76-2135 DECEMBER 21, 1976
TERRENCE MCCORMICK, CLAIMANT.
Gary Galton, Claimant's Atty.
Keith Skelton, Defense Atty.
Request for Review by Claimant
Reviewed by Board Members Wilson and Moore.
Claimant requests review by the Board of the Referee's order which offlrmed

defendant’s motion and dismissed claimant's case.
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The sole issue is the propriety of the termination by the Disability Prevention
Division of claimant's authorized program of vocational rehabilitation. -

Claimant suffered a compensable injury and compensation for temporary total
disability commenced, later claimant was referred to vocational rehabilitation and
entered into an authorized program of electronics. Claimant was reinjured and unable
to attend classes and he was then terminated in the authorized program on April 9, 1976.

Claimant contends the Disability Prevention Division does not have the authority
to terminate his program without a prior hearing. At the time of the hearing claimant
was receiving compensation for temporary total disability benefits and was not medically
stationary . T -

. WCB Administrative Order 1-1976, 61-060 states, that an aggrieved party may
request a hearing from a decision made by the Disability Prevention Division concerning
“that party's entitlement to vocational rehatilitation after becoming medically stationary .

The Referee found that the dzfendant's motion to dismiss is well taken. Claimant
was still receiving compensation for temporary total disability at the time ‘of the hearing
and was not medically stationary. : :

The Board, on de novo review, adopts the Referee's order.
ORDER
The order of the Referee, dated July 8, 1976, is affirmed.

WCB CASE NO. 76-1665 DECEMBER 21, 1976

LOWELL RALPH, CLAIMANT

Harold Adams, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed the
Determination Order awarding him 15 degrees for 10% loss of the left leg.

. Claimant sustained a compensable knee injury on July 30, 1975 which required a
medial meniscectomy and sciving of the cartilage of the medial femoral condyle.

On February 5, 1976 Dr. Burr reported claimant was medically stationary with good
improvement and recommended claim closure. Claimant had returned to work.

Claimant testified he has considerable pain and swelling in the knee after hours of |
usage of the knee. He limps and has restrictions in the use of his entire left leg. ‘Thisis
- not supported by the medical reports. '

The Referee found, based on claimant's testimony and the medical reports, that

claimant definitely has some permanent disability which has slightly affected the loss of
function of his left leg.
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The Referee concluded that claimant's condition is more bothersome to him than
disabling and claimant had been adequately compensated by the Defermlnahon for the

‘ ’  loss of function of his left leg.

* The Board, on dz novo review, adopts the Referee's order.
'‘ORDER

The order of the Referee, dated July 2"1., 1976, is affirmed.

WCB CASE NO. 76-482 DECEMBER 21, 1976

EDYTHE SEVIER, CLAIMANT
John Fuller, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of fhe Referee's order which denied claimant's
' c|a|m for an industrial injury.

Claimant testified that on June 14, 1975 she fell in a walk-in cooler while picking
" up a beer box. There were no witnesses. Claimant testified that later that same day her
boss' wife, Mrs. Tucker, and her daughi‘er, were in the store and she told them she was
' sick to her stomach as a result of falling in the walk=in cooler. Both Mrs. Tucker and her
. daughter contradicted this testimony . :

Claimant testified that the following Monday she called in and said she had a fall
and would not be at work. Mr. and Mrs. Tucker both testified that claimant worked the
entire followmg week. They further testified c|a|manf called in on June 23 stating she
had a fall ina F|e|d

The evidence indicates that claimant did sustain a fall in a field while chasing a
. steer. Claimant testified she did not hurt her back in this fall. However, Mr. Clark,
who took claimant home after this fall in the field, testified claimant said "she hurt her
damn back." Claimant first saw a doctor after her fall in the field.

The Referee found that claimant's testimony alone was not sufficiently persuasive
to establish a compensable i injury and that claimant's testimony was uncorroborated. He
found many contradictions in gnd j‘o her fes’nmony

The Referee concluded claimant had not sustained her burden of provmg she had
- suffered an industrial injury, therefore, he denied her claim.

The Bbord, on de novo review, adopts the Referee’s order.
ORDER

The order of the Referee, dated June 3, 1976, is affirmed.
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- WCB CASE NO, 75-5128 DECEMBER 21, 1976

SYLVESTER STAMM, CLAIMANT
Richard Sly, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed the -
State Accident Insurance Fund's denial of claimant's claim. The claimant contends that
the Referee cannot find claimant's injury non-compensable when the Fund hcxd originally
accepted the claim.

Claimant, on May 28, 1975, attended a safety meeting and participated in a
demonstration of artificial respiration. While lying prone on the floor as part of this
demonstration, claimant alleges he felt an immediate onset of severe pain in his mid-back
when another participant applied pressure to that area.

" Claimant treated his back at home, being unable at that time to afford medical
care from a doctor. It wasn't until he became aware that he might bz eligible for
workmen's compensation benefits that he filed a claim on August 14, 1975,

On September 29, 1975 the Fund accepted claimant's claim as non-disabling and
issued a check for time loss for two weeks but on October 1, 1975 it denied the claim.

Claimant underwent numerous physical examinations by several doctors which
produced subjective findings of tenderness and objective findings of moderate rotation and
scoliosis in the lumbar and dorsal spine. There was no medical .evidence of permanent
disability. :

The Referee found that claimant filed his claim later than the allowed 30 .days;
however, the issue of untimely filing was ot a proper defense for the Fund because it
had paid compensation initially.

Claimant contends the Fund cannot deny a claim it at first had accepted, but the
Referee found.that, based on Holmes v. SIAC, 227 Or 562, the Fund could make such a
denial. The Referee found thaf the Fund's denial was a full denial of responsibility.

The Refereee concluded claimant had failed to establish that he suffered a
compensable industrial injury.

The-Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated July 14, 1976, is affirmed.,
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WCB CASE NO. 76-109-SI DECEMBER 22, 1976

In the Matter of the Petition of .

D & M PRODUCTS, INC,

For Reimbursement from the Second
Injury Reserve Fund In the Case of

CHARLES WOODRUFF

Dept. of Justice, Defense Atty.

Order

On August 9, 1976 Referee William J. Foster submitted to the Board his recom-
mended order in the above entitled matter. This order clearly sets forth the factual
situation, the findings and conclusions of the Referee and, the Board, after de novo
review of the proceedings of record and the exceptions and arguments presented by the
involved parties, adopts as its own order the recommended order of Referee Foster, dated
August 19, 1976, a copy of which is attached hereto and, by this reference, made a
part hereof . , .

ORDER

The Determination Order of October 3, 1975 is rescinded and the Determination
Order of November 26, 1975 is affirmed. ' '

The erﬁplo_yer, D. & M. Products, Inc., is directed to reimburse the Workmen's
Compensation Board for all monies paid by it pursuant to the Board's Order of October 3,
1976. ' ' ‘

'WCB CASE NO. 76-2578 DECEMBER 22, 1976

DONALD SMITH, CLAIMANT
Allen Owen, Claimant's Atty.
Dept. of Justice, Defense Atty. |
Request for Review by Claimant

Reviewéd'by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed the
Fund's denial of claimant's claim for aggravation.

. Claimant sustained a compensable low back strain in 1971; subsequently, he
underwent a two-level laminectomy and fusion. Thereafter, his claim was closed.

In chobef, 1975 claimant developed gastric symptoms and underwent a hiatus
hemiorrhaphy ; vagotomy and pyloroplasty. The Fund issued a denial on claimant's
gastric complaints and for any treatment therefor.

~ Dr. Moore, who has treated claimant since 1965, indicated that it was probable
that an injury. suffered by claimant in August, 1973 may have been a contributing factor
‘in the development of claimant'’s hiatal hernia. Dr. Green who. did the esophagogastro-
duodenoscopy prior to claimant's hernia surgery indicated "findings in no way related to
any alleged injuries that occurred in 1971."
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The Referee found claimant's injury was complicated by marital, psychological,
drug and obesity problems. Claimant contends all of these problems stem from his 1971
injury; however, claimant was hospitalized eleven years ago for gastric distress and his
family history indicates similar problems.

The Referee concluded, because of the above complicating problems and claimant's
past history, that Dr. Moore's opinion of probable relationship was insufficient to carry
claimant's burden of proot; especially in light of Dr. Green's contradictory opinion. He
affirmed the Fund's denial.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated July 27, 1976, is affirmed.

WCB CASE NO, 75-2143 DECEMBER 22, 1976

MELVIN W. WALLACE, CLAIMANT
Stipulated Order

- This matter having come on regularly before the Workmen's Compensation Board,
upon the stipulation of the parties, claimant acting by and through his attorney, Garry
Kahn, and the employer-carrier acting by and through its representative-attorney,
Ronold J. Podnar, and it appearing that the matter has been fully compromised and
settled, now, therefore, it is

Hereby ordered that claimant be and he is hereby allowed compensation for 192
degrees or 60 percent unscheduled permanent partial disability, that being an increase
over and above the compensation heretofore awardad in the amount ot 96 degrees, or
30 percent unscheduled permanent partial disability resulting from injury fo the right
shoulder, and

It is further ordered and adjudged that out of the compensation made payable by
~ this order the employer-carrier shall pay to the law firm of Pozzi, Wilson & Atchison an
attorney fee equal to 25 percent of the compensation made payable by this order, but not
to exceed the sum of $2,000, and

It is further ordered that claimant's request for review be dismissed.

it is so stipulated.

WCB CASE NO. 76-1699 DECEMBER 23, 1976
HERBERT WONCH, CLAIMANT
R. Kenney Roberts, Claimant's Atty,
Ron Podnar, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

Claimant requests Board review of the Referee's order which granted him an award
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to pay temporary total disability after the Determination Order of April 2, 1975 was not
iustified.

Claimant suffered a compensable injury on April 18, 1973. He was treated by
Dr. Vinyard for neck, low back and left thigh pain for almost a year; such treatment
included back bracing, pain medication and a period of hospital traction. In January,
1974 it was Dr. Vinyard's opinion that claimant could "not be returned to unlimited
physical achv”y " A month later after examining claimant, Dr Vinyard stated that
claimant was "a candidate for permanent total disability " and "a loss to the labor market."

In November, 1973 claimant had suffered another injury for which he did not file
a written claim although he did report it. to his supervisor almost immediately.

Dr. Balme diagnosed a chronic low back pain with radicular pain on the left, and
minimal fo moderate d=generative arthritis of the lumbosacral spine; Dr. Pasquesi felt
claimant could carry on a predominantly sedentary type of work not requiring stooping,
hauling, lifting of more than 20 pounds and allowing claimant to sit and stand part of the
time as his pain indicated; Dr. Bervin agreed with Dr. Pasquesi that claimant was not-
physically employable in his former capacity and that the back condition was a factor
which kept claimant from working. Claimant was also given a neurological examination
by Dr. Klump who discounted the possibility of a protruded disc. All of these doctors
stated that their conclusions, diagnoses and ratings pertaining to claimant included
consideration of both the April, 1973 and November, 1973 injuries.

The Referee found that the complaints expressed by claimant at the hearing were
consistent with those he had made to the doctors who had examined him. There were two
hearings, one on September 9, 1975 and the other on May 5, 1976; claimant stated that
his condition had worsened between the two hearings. : _

The Referee found that there was no evidence that claimant's condition was not
medically stationary, theretore, there was nothing upon which to justify reopening his
claim; however, claimant was entitled fo continued medical treatment pursuant to ORS
656.245. He found the claim closure by the Determination Order of April 2, 1975 was
not premature and that claimant's aggravation rights should commence on that date.

The ReFeree found that claimant was permanenfly and totally disabled within the
meomng of ORS 656.206, after considering claimant's age, education, training, work
experience, potential for rehabilitation, and the extent of his |mpa|rment He found,
based upon the evidence, that the major factors resulting in claimant's present mabullfy
to go to work were the two 1973 industrial injuries, that claimant had worked regularly
for many years at hard physical labor prior to the April 18, 1973 injury. After the first
injury claimant returned to work, clfhough at a lessened capacity, and worked until his
November, 1973 injury; since that 1 injury claimant has not been gainfully employed. The
Referee found the movie film showing claimant changing a tire on his pickup was insuffi-
cient to change his conclusion, based upon the medical and lay testimony, that claimant
was permanently and totally disabled. The film merely showed that in August, 1974
claimant was capable of removing and replacing a wheel on a pickup, it did not show the
length of time claimant could sustain such activity nor did it reveal what dlscblmg effects
the activity might |c:fer have caused claimant.

With respect to claimant's request for the imposition of penalties and an award of

attorney fees because of the carrier's refusal to pay compensation for temporary total
disability after the Determination Order of April 2, 1975, the Referee found that there
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was no-evidence in the record which would require the carrier to pay compensation for
temporary total disability beyond the date set by that Determination Order which had.
awarded claimant compensation for temporary total disability from December 18, 1973
through March 18, 1975 and 112 degrees for 35% unscheduled low back disability and
19.2 degrees for 10% loss of an arm.

The Board, on de novo review, affirms and adopts the Referee's order.

ORDER
The order of the Referee, dated June 24, 1974, is affirmed.

~ Claimant's counsel is hereby granted as a reasonable attorney fee for his services
in connection with Board review, the sum of $450, payable by the employer.

WCB CASE NO. 75-5302  DECEMBER 23, 1976

MARY SHANNON, CLAIMANT
J. David Kryger, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund requests review by the Board of the Referee's
order which granted claimant an award of 256 degrees for 80% unscheduled disability.

The claimant cross-appeals for Board review, contending she is permanently and
totally disabled. '

Claimant sustained a compensable back injury on September 29, 1972, On October
5, 1972 Dr. Golden performed a lumbar laminectomy; post-operatively Dr. Golden diag-
nosed herniation of L4~5 on the right and dzgenerative disc disease,

~In April, 1972 claimant underwent a second laminectomy; also had a psychological
examination which suggested hysterical neurosis, conversion type. After examination on
Sei)fember 10, 1973, Dr. Golden recommended claim closure, stating claimant had a
mild degree of chronic back strain and mild radiculopathy .

Claimant was examined on November 6, 1973 at the Disability Prevention Division.
Functional overlay mildly moderate due to this injury, degenerative disc disease with
chronic strain and instability was found.

"On December 12, 1973 claimant was examined a} the Back Evaluation Clinic who
found her medically stationary and total loss of function ot the back to be mildly moderate
due to this injury. Claimant could not return to her former occupation but could be
re-employed.

A Determination Order of January 7, 1974 granted claimant 80 degrees for 25%
unscheduled disability. /

"On May 22, 1974 Dr. Grewe performed a third laminectomy; on February 3, 1975
he said claimant could return to light employment.

-238-




A Second Determination Order of December 4, 1975 granted claimant temporary
total disability compensation only.

Claimant's present complaints are of constant pain in the low back and periodic
pain in both legs. Claimant testified she has good and bad days; on bad days she stays -
in bed all day.

Claimant was offered a job at a restaurarit as a hostess for five hours a day, however,
she felt she could not handle it and she knows of no job which she could perform with her
present physical condition.

The Referee found, taking into consideration claimant's age, education, work
experience, physical limitations and claimant's excellent intellectual resources, that
claimant had failed to prove she is permanently and totally disabled. However, he
found that claimant has a severe and 5|gn|f|canf physical impairment and limitation and
this, when combined with her work experience, constituted a substantial loss of wage
earning capacity .

' The Referee concluded claimant was entitled to an award of 256 degrees for 80%
unscheduled disability.

The Board, on de novo review, finds, based upon all of the medical reports, that
claimant's disability is mildly moderate and all her treating physicians have stated
claimant could return to a lighter occupation. Claimant is able to frequent night spots
and go dancing, but she says she is too disabled to do any work. She has turned down a
job which she could, at least, have attempted to do. This obvious lack of motivation’
plus the medical findings indicates that claimant certainly is not entitled to an award
in excess of 112 degrees for 35% of the maximum for unscheduled disability to adequately
compensate her for her loss of wage earning capacity.

ORDER

The order of the Referee, dated June 24, 1976, is modified.

Claimant is hereby granted an award of 112 degrees of a maximum 320 degrees for
unscheduled disability. This is in lieu of the Referee's order, which in oll other respects
is affirmed.

WCB CASE NO., 76-183 DECEMBER 23, 1976
BETTY OLIVER, CLAIMANT
David Clark, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

Claimant requests review by the Board of the Referee's order which affirmed the
-Fund's denial of claimant's claim.

Claimant alleges she sustained a compensable injury to her left shoulder on or
~ about October 21, 1975 while employed as a waitress. She alleges she told her boss she
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was hurt but didn't tell him the details of how she became hurt. She didn't file a claim
until December 2,.- 1975. ' :

Claimant was examined by Dr. Unger who diagnosed, "Neuritis left cervical chain
nervating left arm fasciitis of left trapezius muscle. Calcific tendonitis or (of) the left
shoulder." He felt this was caused by "heavy lifting."

A co-worker stated. that claimant had not worked on October 21, 1975 but had
told her the following day that she hurt-her shoulder but she didn't say it happened on
the job.

A medical report of January 14, 1976 indicated claimant told the doctor she "slipped
and fell to her back." o x ‘

The Referee felt that claimant's credibility was significantly eroded by inconsistencies
which cast doubt on the validity of claimant's claim.

_The Referee concluded claimant had failed to sustain her burden of proving she had
sustained o compensable industrial injury. He affirmed the Fund's denial of her claim.

- The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated June 11, 1976, is affirmed.

- WCB CASE NO. 76-1771 DECEMBER 23, 1976

GARY MURPHY, CLAIMANT

Allan Coons, Claimant's Atty.

Dept. of Justice, Defense Atty.

Own Motion Order Remanding for Hearing

On July 3, 1976 claimant, by and through his attorney, reguested the Board to
exercise its own motion jurisdiction, pursuant to ORS 656.278, and reopen his claim for
an industrial injury suffered in 1969,

The first closure of claimant's claim was mailed September 26, 1969 and his
aggravation rights expired on September 25, 1974,

On April 20, 1976 claimant had filed a request for a hearing on the April 13,
1976 denial by the State Accident Insurance Fund of claimant's claim for aggravation
and his request for further medical care and treatment, pursuant to ORS 656.245.

A hearing has been set for February 3, 1977 at Coos Bay, before Kirk Mulder on
the issue of the Fund's denial. The Board remands claimant's request that the Board
reopen his 1969 claim to the Hearings Division with instructions to Referee Mulder to
take evidence on both the merits of the Fund's denial of April 13, 1976, and claimant's
request to reopen his 1969 claim.: '

Upon conclusion of the hearing the Referee shall cause a copy of the transcript of
the proceedings to be prepared and submitted to the Board together with his recommenda-
tion relating to the merits of claimant's request to reopen the 1969 claim. The Referee .

t
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On August 20, 1975 Dr. Martens indicated in his report that claimant had persistant
pain in his thoracic spine with rheumatic spondylitis and had an increase in symptoms since
his last examination on May 15, '1974. He stated the degenerative arthritis of the thoracic
spine had been aggravated by the injury of September 28, 1972 and he did not feel it was
reasonable to expect claimant to return to any gainful occupation. Dr. Davis prescribed
muscle relaxers, analgesics and arthritic medication. '

Claimant filed a claim for aggravation which was denied by the Fund on September
18, 1975, for the reason that the medical evidence it had indicated claimant's current
complaints were due primarily to degenerative arthritis and rheumatoid spondylitis and
that the latter was the primary reason for claimant's current complaints.

Dr. Rosenbaum examined claimant on December 2, 1975 at the request of the Fund.
He did not believe that the diagnosis of rheumatoid spondylitis could be justified because
claimant did not show the characteristic physical findings or X-ray changes that occur in
rheumatoid spondylitis nor did he show the response to drugs which would be characteristic
of rheumatoid spondylitis.

It was Dr. Rosenbaum's opinion that claimant had recently developed symptoms of a
mild rheumatoid arthritis which could be very contributing fo his back pain and aching.
He said rheumatoid arthritis is.an illness not an injury and in no way could the accident
which claimant suffered be considered as a causative factor, particularly in view of the
fact that the symptoms developed long after the 1972 accident.

Both Dr. Martens and Dr. Rosenbaum were dzposed. Dr. Martens indicated that
claimant probably did have X-ray changes of degenerative arthritis prior to his industrial
injury but that it was not causing any symptoms until the accident when it became sympto-
matic. He stated his opinion that claimant's condition continued to get worse and that
the accident which claimant sustained in 1972 was a contributing factor to his present
worsened condition.

Dr. Rosenbaum agreed that trauma or strain which are superimposed on degenerative
arthritis can cause aggravation of that condition. He did not dispute the fact that claimant
had degenerative arthritis and had had an injury which resulted in o sprain but his inter-
pretation of claimant's present condition was that it was due to a new disease, mainly,
peripheral rheumatoid arthritis, and that such disease was not related to the injury.

The Referee was more persuaded by the opinion expressed by Dr. Martens. Although
Dr. Martens in his report of August 20, 1975, indicated, in his opinion, that claimant
was permanently and totally disabled and could not retum to any regulcr gainful occupa-
tion, the Referee declined to rate claimant's permanent disability but remanded his claim .
to the Fund for acceptance of the aggravation claim and payment of temporary total dis-
ability compensation until the claim is again closed.

The Board, on de novo review, is persuaded by the more realistic and comprehensive
medical evidence presented through the reports and testimony of Dr. ‘Rosenbaum that
~ claimant's present condition is the result of an illness identified by Dr. Rosenbaum as
peripheral rheumatoid arthritis which is in no way related to the industrial injury of
September 28, 1972. Dr. Rosenbaum admitted that if a person with perlphero| rheumatoid
arthritis receives an injury the arthritis would settle at the site of the i injury but he did
not believe that this happened in claimant's case, primarily, because there was medical
evidence that claimant had only recently d=ve|oped the symptoms of a mild rheumatoid
arthritis at the time he examined claimant on December 2, 1975,
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The Board concludes that the denial of claimant's claim for aggravation was proper
and the order of the Referee should be reversed.

ORDER

The order of the Referee, dated June 1, 1976, is reversed.

WCB CASE NO. 75-4810  DECEMBER 23, 1976

BETTY DEBOLT, CLAIMANT
Milo Pope, Claimant's Atty.
Stephen Frank, Defense Atty.
Request for Review by Employer

Reviewed by Board -Members Wilson and Moore.

The employer requests review by the Board of the Referee's order which remanded
claimant's claim to it for acceptance and payment of compensation from December 29, .

1975, primarily, for hospital traction as recommended by Dr. Smith and until the claim
is c|osed pursuant to ORS 656.268.

In October, 1974 claimant sustained an injury diagnosed by Dr. Bangs.on December
16, 1974 as muscle spasm, he recommended conservative treatment. Later, her neck
- got stiff and she saw Dr. Burnham on January 2, 1975 who diagnosed mid=dorsal spinal.
strain with interscapular myositis and advised claimant to quit work; she did as of fhat
date. :

Claimant was referred to Dr. Ho who found no serious orthopedic problems In
October, 1975 claimant was examined by the Orthopaedic Consultants who diagnosed very
" mild right "tennis elbow" and possible sprain at juncture of the manubrium in the body of
“the sternum. They further stated that inasmuch as claimant's husband mades $1800 a month

there was no urgency for claimant to return to temporary work.

A Determination Order of October 29, 1975 granted claimant temporary total dis=
ability compensation from January 3, 1975 l'hrough October 10, 1975.

Claimant's attorney, in December, 1975, sent claimant to Dr. Smith who didn't
know if claimant would benefit from further treatment; however, he recommended a
period of cervical traction in the jhospital. He said that "nothing could be lost by such
a course of treatment." .

The Referee found one and a half years have past since the accident and still
claimant has not returned to work. The employer contends claimant's claim was timely
and properly closed; that claimant has no atrophy, no objective medical findings and has
full range of motion. The employer says claimant does not want to return to work and to
reopen claimant's claim would encourage false claims. :

The Referee concluded, notwithstanding the employer s contenhons, that the
claimant is not able to return to work and that Dr. Smith had recommended traction which
might be successful, therefore, he remanded claimant's claim to the employer for such
treatment and for payment of compensation for temporary total disability from December

29, 1975 until closure.
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The Board, on de novo review, finds that the medical evidence clearly indicates
claimant was med|ca||y stationary on October 10, 1975. It is quite obvious that claimant
' lacks motivation to return to any work of any kmd The Board concludes that claimant ,
can have palliafive treatment under the provisions of ORS 656.245; however, ‘the award
for time loss made by the Determination Order of October 29, 1975 was proper and correct.

ORDER
The order of the Referee, dated March 24, 1976, is reve,_rse'd."' . R : j‘ " . -

The Determination Order, mailed October 29, 1975, is ofﬂrmed T ,

WCB CASE NO. 76- 1334 DECEMBER 23, 1976
CHESTER CLARK, CLAIMANT R
Richard Kropp, Clclmanf 's Affy
Ron Podnar, Defense Atty.
Request for Review.by Claimant

Revi.ewe,d,'u,c); A_B._lcdl;dl‘.rMer;\be_‘lt"sn ,Wilson acd Mo'dr‘e;,_,

Claimant requests review by the Board of the Referee's order which granted clcumcmf
an award of 20% unscheduled low back dlSOb!llfy : e

Clouman’r whose pre m|ury occupation involved weldmg, fruck drlvmg and other l
heavy type work, sustained a compensaEle injury on Sepfember 11, 1973, d|ognosed as
lumbar strain and right knee sprain. Claimant had a previous compensab|e back injury in
1971 for which he recelved time loss benefits only

About May, 1975, at the recommendchon of claimant's doc’ror, the employer gave
claimant a.job. spemﬁco“y made. for him, i.e., handling safety equipment and driving a
lift truck. . ) :

In January, 1975 claimant was examined by Dr. Becker who found acute lumbo-
sacral sprain, no herniated intervertebral disc disease, but found moderate degenerative
disc disease at multiple levels. In his report of Janucry 26, 1976 Dr. Becker recommended
claim closure. . A Determination Order of March 5, 1975 gronfed claimant 7.5 degrees
for 5% loss of the right leg and 32 degrees for 10% unscheduled low back dlscblhi’y

Dr. Howard, a chiropractor, has also been giving claimant palliative treatment; he
fe|f claimant could not return to his old job of welding, etc.

The Referee found claimant has lost some wage earning capacity because he has
physical limitations and cannot return to his former occupation. . - However, claimant s .
regularly and gamfully ernp|oyed ond can handle, physically, this. lighter employment,

The Referee concluded based on the medical evidence and claimant's age,. exper-
ience etc., that he is enhtled to an award of 64 degrees for 20% unscheduled low back
disability.. He found the award for the right leg to be sufficient.

The Board, on \ de novo review, adopts the Referee's order.
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ORDER

The order of the Referee, dated July 27, 1976, is affirmed.

“WCB CASE NO. 76-1451 DECEMBER 28, 1976

JAMES STEINER, CLAIMANT

Vincent lerulli, Claimant's Atty .

Dept. of Justice, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore .-

The State Accident Insurance Fund requests review by the Board of the Referee's
order which remanded claimant's claim to it for acceptance and payment of compensation,
as provided by law, commencing on January 5, 1976 and until closure is authorized.

Claimant alleges he suffered an industrial injury on April 4, 1975 when he and a
co-worker were removing garbage and claimant ran into a handle of a freezer door
injuring his right shoulder. The co-worker was not called as o witness at the hearing by
either party .

Claimant did not inform his -employer of his alleged accident; the employer was
informed by the Fund in the middle of April, 1975, Claimant testified he had had a prior
right arm injury the year before.

The medical reports indicate claimant had a neurological sensory deficit of unknown
etiology, possibly from a long=standing problem with alcohol. The day following the
alleged injury, claimant went to the hospital where a diagnosis was made of a fracture
with accessory fracture lines in the greater tuberosity of the right humeral. The chart
note at this time indicates claimant was involved in an altercation. Hospital: reports on
January 8, 1976 indicate claimant fell on a wood pile two days prior thereto., On. .-
January 15 1976 a history of the garbage corrymg episode was given.

Claimant testified when he Fell picking up wood he did not fall on the wood p||e,
but he fell to the ground not remembering what areas of his body, other than his head,
. were involved; this gives rise to the inference that claimant was under the influence of
medication or alcohol .

The Referee found claimant although a poor historian hadn't fabricated the story;
parts of claimant's testimony made certain mferences which were unrebutted because the
co~worker was never cculled as a witness. :

The Referee concluded the evidence preponderates in claimant's favor and remanded
the claim to the Fund for acceptance. :

The Board, on de novo review, finds claimant is not o credible witness. He gave
many confllcfmg stories, was confused concerning dates and there is absolutely no
corroboration of claimant's feshmony The Board concludes the preponderance of the
evidence does not support claimant's allegation that he had sustained a compensable injury

on April 4, 1975,
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a report of September 30, 1975 Dr. Mack indicated claimant could not return to his
regular employment but he was released on March 4, 1975 to work which involved no
polluted areas to prevent a flareup of his basic disease.

The claimant contends that his predisposition for lung disease is permanently
aggravated by his work exposure.

The Referee found, based on Dr. Mack's report and all of the medical evidence,
that all of claimant's on-going complications were due to his underlying disease.

The Referee concluded that claimant had failed to prove that his lung condition had
been permanently advanced by his work exposure with the employer.

The Board, on de novo review, adopts the Referee's order.

Claimant did not contest the Referee's findings relating to the assessment of
penalties and award of attomey fees and the employer did not cross request Board review,
therefore, those issues are not betfore the Board. '

ORDER

The order of the Referee, dated April 6, 1976, is affirmed.

WCB CASE NO, 76-2015 DECEMBER 28, 1976

GLEN KUSKIE, CLAIMANT

J.W. McCracken, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review of the Referee's order which affirmed the Fund's denial of
claimant's claim for aggravation. The claimant further contends he is entitled to an award
of permanent total disability and attorney fees for the Fund's wrongful denial of his claim.

Claimant - suffered a compensable back injury on November 23, 1971, Subsequently,
claimant underwent three surgical procedures: a lumbar laminectomy in January, 1972,
a second laminectomy in June, 1972 and a lumbosacral fusion in April, 1973. A Deter-
mgnlaﬁon Order of May 14, 1974 granted claimant 192 degrees for 60% unscheduled dis-
ability.

_ Claimant appealed and, after a hearing, the Referee granted claimant an award
for permanent total disability. The Board, on May 28, 1975, reinstated the award made
by the Determination Order. On July 21, 1975 the circuit court modified the Board's
ordeY increasing claimant's award to 256 degrees for 80% unscheduled disability.

On November 14, 1975 claimant was seen by Dr. Baker, complaining that his back
symptoms were worsening. Dr. Baker found claimant totally disabled for any work which
entailed prolonged standing, walking, bending, twisting or lifting at that time. Dr.

Baker stated claimant's aggravation was determined based upon his subjective complaints
of back pain increasing after doing gardening and yard work. He didn't recommend further

surgery .
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In January, 1976 claimant consulted with a vocational rehabilitation counselor
to determine if there .was work which he could do. The counselor refused claimant's
application, stating, his "disability was too severe to enable him to benefits from
training activities." '

Claimant testified his condition is worse now than in July, 1975, stating he
is more nauseous, his legs numb more frequently and he knows of no work which he
can perform, ) '

The Referee found that the only basis for aggravation that Dr. Baker found
were claimant's subjective complaints; the Referee found the evidence showed that
claimant's complaints were no worse now than in 1975,

The Referee concluded claimant had failed to prove that his condition has
worsened since the time of the last award of compensation on July 21, 1975, He
affirmed the Fund's denial of claimant's claim. Having reached this conclusion,
the other two issues before the Referee became moot.

The Board, on de novo review , adopts the Referee's order.

ORDER
The order of the Referee, dated August 3, 1976, is affirmed. .i

SAIF CLAIM NO. HC 139336  DECEMBER 28, 1976

JERRY L, DYER, CLAIMANT
Dept. of Justice, Defense. Atty.
Own Motion Order

On November 15, 1976 claimant requested the Board to exercise its own
motion jurisdiction pursuant to ORS 656.278 and reopen his claim for a compensable
injury which he suffered on August 5, 1968,

. Claimant had previously requested the Fund to reopen his claim for the purpose
of aggravation and fEe request was denied by a letter dated November 19, 1976
which stated that there was insufficient evidence that claimant's present condition
was such as to require reopening of his claim. '

The Board, having reviewed all of the medical evidence which has been made
available to it, concludes that such evidence is insufficient to justify reopening
claimant's clai m at this time.

ORDER

Claimant's request that the Board exercise its own motion jurisdiction pursuant ¢
to ORS 656.278 and reopen his claim for his August 5, 1968 injury is hereby denied.
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left leg and, on January 11, 1974, while lifting groceries in a market where she was
working, claimant suffered an exacerbation of her back problem. Claimant's treating
physician was of the opinion that this was a continuation of the 1971 injury; the carrier
felt that claimant had suffered a new injury.

On May 13, 1974, the carrier denied the claim of aggravation. On July 17, 1974
claimant requested a hearing. This request was received by the Board on July 22, 1974,
more than 60 days after the date of the denial. A hearing was held on June 2, 1975 and
at that time the employer was prepared to challenge claimant's contention that she had
good cause to file an untimely request for hearing; however, claimant withdrew her request
for hearing and Referee George Rode dismissed her claim. Another claim of aggravation
was filed and the carrier issued another denial, relying on its previous denial.

The Referee found that shortly after claimant received the first letter of denial she
was required to travel to Tennessee because of illness in the family. Claimant testified
that she read the letter of denial before leaving and that she took it with her to Tennessee.
After claimant had been in Tennessee six to eight weeks her husband was hospitalized for
a heart condition and when he was released they visited other relatives in Tennessee and
Missouri. While claimant was in Missouri she received her suitcase from Memphis which
had, among other things, the denial letter. She then requested a hearing. .

The Referee concluded that the evidence preponderated in favor of a justifiable
excuse on the part of claimant in failing to request a hearing within 60 days. The Referee
also concluded that claimant had shown through a preponderance of the evidence. that she
had aggravated her 1971 injury by the incident of January 11, 1974 and he remanded the
claim of aggravation to the carrier.

The Board, on de novo review, finds that when the carrier issued its denial on May
13, 1974 it was a denial of all responsibility for claimant's symptoms and resultant physical
condition; the carrier did not employ the traditional denial which recites that there had
not been a "worsening" of the claimant's condition. The employer denied that any
component of claimant's condition as of 1974 was due to her 1971 compensable injury,
based on the fact that claimant had suffered a new accident.

At the hearing held on June 2, 1975 the burden was on the claimant to prove that
her 1974 condition was an aggravation of her 1971 compensable injury; by her own volition
claimant withdrew her request for hearing, thereby, affirming the employer's denial.

The second claim of aggravation was nothing more than a reiteration of the first
claim of aggravation; claimant, at the first hearing, had been afforded the opportunity of
showing that her 1974 condition represented an aggravation of her 1971 compensable
injury. She chose to withdraw her request and Referee Rode dismissed the claim (WCB
Case No. 74-2652). No appeal was taken, therefore, with respect to the issue of
claimant's claim of aggravation, the matter is res judicata.

The Board, having made the above findings, concludes it would not be necessary to
deal with the other issues which were before the Board on review; however, it desires to
comment on the issue of whether claimant had good cause to exceed the statutory 60 day
period in filing a request for hearing. In similar cases where a claimant has offered as
proof of good cause a history of hardship, ill health, successive major changes of residences,
etc., that the courts consistently have held such is not sufficient showing of good cause.

In this case claimant received the letter of denial before she left for Tennessee, she had
the opportunity to, and did read the letter, therefore, she must have been aware before
she left the state that she had only 60 days within which to file a request for hearing.
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Again claimant chose to do it her way.

The Board concludes that the denial by the employer and its carrier of claimant's
claim of aggravation should be approved and the order of the Referee reversed.

ORDER
The order of the Referee, dated June 16, 1976, is reversed.

The denial by the emp|oyer, Low Cost Foods, Inc., of claimant's claim of aggra-
vation is approved.

WCB CASE NO. 76-1944 DECEMBER 29, 1976

KENNETH BIEHLER, CLAIMANT

R. Ladd Lonnquist, Claimant's Atty.
Daryll Klein, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed the
denial of claimant's claim for a heart attack.

Claimant was employed as a gasoline delivery truck driver. On December.12, 1975,
the day he suffered his heart attack, he was delivering gosohne and had to play out ten
feet of hose and dump 200 gaflons of supreme gasoline; using a finger motion on an electrical
switch added a blend of regular gasoline. The physical effort involved was minimal; the
grip pressure on the nozzle is three to five pounds. The next thing claimant realized he
was in the hospital.

Dr. Azorr indicated claimant did not have any indication of a pre-existing heart
condition when examined on November 29, 1974 nor on September 4, 1975.

Dr. Ames, who treated claimant after his heart attack, diagnosed acute myocardial
infarction in December, 1975 and several days later, while at work, claimant had a cardiac
arrest. He felt claimant had the myocardial infarction at least 24 hours before the cardiac
arrest and, therefore, any activity, including work, was a material contributing factor to
the cardiac arrest, based on the history of claimant.

Dr. Griswold was of the opinion claimant did not suffer a prior myocardial infarction
but had had a heart attack on the job which he probably would have had anyway because
his physrccl activities were modest and no increase in blood pressure was observed.
Claimant's laboratory reports show serum enzymes were normal and did not elevai‘e for four
to eight hours thereafter.

" Dr. Griswold commented that any pain claimant had prior to the orrock, if coronary
insufficiency was the diagnosis, was due to angina.

The Referee found legal causation but with respect to medical causation he found

Dr. Griswold's opinion more persuaswe because it was based on the laboratory reports
whereas Dr. Ames based his opinion on claimant's history .
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The Referee concluded the denial of April 2, 1976 must be affirmed.
The Board, on de novo review, adopts the Referee's order.

ORDER

The order of the Referee, dated August 2, 1976, is affirmed.

WCB CASE NO. 75-581 DECEMBER 29, 1976

KATHLEEN JOHNSON, CLAIMANT
Richard Kropp, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by. the Board of the Referee's order which affirmed the
Determination Order of October 29, 1974.

On January 27, 1974 claimant slipped injuring her low back, she continued working
that day but thereafter never returned to this job. Claimant saw Dr. Shull, complaining
of pain in the coccyx area; he referred her to Dr. Schroeder who diagnosed chronic lumbar
strain with possible discogenic disc and spondylolysis. He recommended conservative
treatment. :

On May 30, 1974 claimant was examined by Dr. Martens who diagnosed interverte-
bral disc rupture, L4-5. On September 20, 1974 claimant was examined by the Southwest
Orthopedic Inc.; claimant's disability was rated at 10% permanent partial disability.

A Determination Order of October 29, 1974 granted claimant an award of 32 degrees
for 10% unscheduled low back disability.

On November 5, 1975 Dr. Holbrook rated cleimant's physical impairment as very
minimal .

Claimant returned to work clerking on October 21, 1974. In December, 1975 she
tripped and fell and noted pain in her upper back and stiffness in her neck. Examination
by @ chiropractor showed severe strain of C6-7 and severe muscle spasm of right cervical
area and shoulder. By December 23 her neck and shoulder pain was so bad she quit work.

On April 27, 1976 claimant again saw Dr. Martens who stated claimant could not
return to an occupation requiring bending, lifting, prolonged walking or standing.

Claimant testified that presently her neck and upper back pain is worse than her
low back pain with the neck pain getting worse all the time.

The Referee found the injury of January, 1974 was to her right hip and low back.
Claimant had returned to work in October, 1974 and ot that time her impairment was
minimal and, according to Dr. Holbrook, based on subjective complaints rather than
objective findings. Claimant continued to work until she suffered a new injury in

December, 1975,
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The Referee concluded that the injury in December, 1975 was not a recurrence of
the first injury, that the second injury was an independent intervening trauma and respon~
’ sible for claimant's current problems. He affirmed the Determination Order of October
29, 1974. ~

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated July 19, 1976, is affirmed.

WCB CASE NO. 75-4920 DECEMBER 29, 1976

MELVIN NELSON, CLAIMANT
Emnest Kissling, Claimant's Atty.
Jeffrey Alden, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

Claimant requests review of the Referee's order which affirmed the Determination
Order of November 22, 1974 awarding claimant no further award for permanent partial
disability.

Claimant suffered a compensable back injury on July 9, 1970, diagnosed as strain
of mid-lumbar paravertebral muscles; he was treated conseryofively. ~

. 'On September 29, 1970, after a lifting and twisting motion at work, claimant
experienced pain in the same general area. Subsequently, claimant saw Dr. Wade who
diagnosed spondylolisthesis. Claimant was released for light work on October 21, 1970,
The claim was closed in February, 1971 with compensation for time loss only.

On August 24, 1972 claimant underwent a bilateral fusion of L5-S1 performed by
Drs. Groth and Davis. He was examined by the Back Evaluation Clinic on October 10,
1973 and found to be medically stationary with total loss of function of his back due to -
this injury, mild. Claimant could return to his same occupation with limitations.

A -Second Determination Order of November 28, 1973 granted claimant 80 degrees
for 25% unscheduled low back disability.

Claimant continued to experience back pain and was unable, at times, to work; his
claim was reopened by a stipulation for further medical. In March, 1974 claimant had
work restrictions of no bending, overhead lifting, twisting, or remaining in one position
for any length of time; claimant was working at this point, on a trial basis and was not
medically stationary.

In April, 1974 claimant wds examined at the Pain Clinic, the physicians-diagnosed
chronic low back pain, hysteroid personality and chronic cervical pain. Dr. Seres felt
claimant could return to his regular work with limitations.

In July, 1974 claimant was examined by Dr. Russakov who felt claimant could not

- return to his regular work and should be retrained. [t was suggested that claimant uses his’
’ pain to either avoid work or to be retrained in some other occupation.
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* The Third Determination Order entered on November 22, 1974 granted claimant
compensation for temporary total disability only. .

The Referee found the medical doctors were aware of the possibility of functional
overlay, but none saw any merit in the possibility that claimant's complaints were
emotionally caused.

The Referee concluded, based upon all of the medical evidence, that claimant had
been adequately compensated for any loss of wage earning capacity by the award of
80 degrees for 25% unscheduled disability.

The Board, on d2 novo review, adopts the Referee's order.
ORDER

The ordar of the Referee, dated June 16, 1976, is affirmed.

WCB CASE NO. 75-3228 DECEMBER 29, 1976

JERRY KNIGHT, CLAIMANT
John Svoboda, Claimant's Atty.
J.W. McCracken, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

Claimant requests review by. the Board of the Referee's ordar which approved the
defendant’s classification of claimant’s claim as "non~disabling compensable injury" and
also its finding of no psrmanent partial disability.

A ‘ .

Claimant sustained a -ompensable injury to his right ankle on August 16, 1974,
diagnosed as severe strain of the right ankle of the lateral malleolus. Claimant's treatment
was conservative in nature and claimant was put on crutches.

The defendant accepted claimant's claim as a non-disabling injury and has never
treated the claim otherwise.

Claimant returned to restricted work on August 192, 1974; he didn't return to his
regular work for 25 to 30 days.

On July 5, 1975, while at the beach, claimant stepped across a creek, putting
weight on his right foot, lost his balance and fell, causing immediate swelling of the right
ankle. ‘

Claimant saw Dr. McHolick who diagnosed a major lateral ankle ligament tear.

On July 14, 1975 claimant requested reopening of his claim for aggravation; on
July 16, 1975 the defendant denied responsibility .

Dr. McHolick stated claimant's incident at the beach was a new injury rather than
an aggravation because the extensive bleeding at the time indicated an acute injury rather
than an unstable ankle being reinjured.
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The Referee found that claimant's claim was a non-disabling claim as defined by
ORS 656.005 (8) (b) (c) as claimant did not incur time loss beyond the three day waiting
period; the modified work to which claimant returned did not reduce his pay, and perma~-
nent impairment as a result of this injury was highly improbable.

. 4

The Referee concluded claimant had failed to prove by a preponderance of the
evidence that the classifying of his claim as non-disabling was erroneous. He also
concluded that claimant had failed to prove his claim for aggravation; Dr. McHolick's
report was most persuasive that claimant suffered an independent intervening non-
industrial injury. ’

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated July 27, 1976, is affirmed.

WCB CASE NO. 75-4891 DECEMBER 27, 1976

JERRY FRITZ, CLAIMANT

Dan O'Leary, Claimant's Atty.
Roger Warren, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Moore.

The erhployer requests review by the Board of the Referee's order which remanded
claimant's claim to it for acceptance and payment of benefits, as provided by law.

Around July 10, 1967 claimant alleged that an industrial injury occurred while he
was moving boxes of shoes in the stockroom of the employer and developed an ache in his
low back. He subsequently ran up a flight of stairs, sneezed and experienced acute pain,
‘both sharp and severe, in his low back. The claim was initially accepted but by letter of
March 22, 1976 the carrier denied claimant's claim stating his condition was not aggra-
vated nor did it arise "out of and in the course of employment."

The carrier explains this lapse in time of eight years before denying the claim by
stating that in September, 1975 a representative of the carrier interviewed claimant who
indicated that while going up the stairs he sneezed and this caused the back pain. The
Form 801 had stated that the injury occurred while lifting cartons of shoes.

The Referee found that the carrier has the right to deny a claim at any time, however,
the passage of time makes it difficult to obtain evidence and witnesses who are often
unavailable.

The Referee found that the report of the first treating physician, Dr. Daack, had
three material discrepancies which should have triggered an investigation by the carrier
at the time of the injury. (1) the date of claimant's first treatment was reported as June
26, 1967, two weeks prior to the alleged injury; (2) the Report of Accident states
"washing upstairs at work, " the parties assumed this should have read "walking" rather
than "washing" but such assumption is, at best, weak, and (3) date of injury on the report
was left blank, Defendant conducted an investigation on March 20, 1968 but ignored
these discrepancies.
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The Referee concluded that these discrepancies cannot be resolved after the passage
of so much time, therefore, he concluded claimant's injury arose in the course of claimant's
employment; whether it arose out of the employment was questionable; however, it is
impossible to make a determination because of the employer and its carrier's failure to
investigate the claim properly. The Referee remanded claimant's claim to the carrier.

)

The Board, on de novo review, adopts the Referee's order.

ORDER
The order of the Referee, dated June 25, 1976, is affirmed.

Claimant's counsel is hereby awarded for his services in Board review an attorney
fee in the amount of $350 payable by the employer and its carrier.

WCB CASE NO. 74-4508 DECEMBER 29, 1976

WILLIAM G. WAMSHER, CLAIMANT
Rod Kirkpatrick, Claimant's Atty.
Michael Hoffman, Defense Atty.
Order

On December 21, 1976 the Board received a request from ;Idimdnf in the above
entitled matter, by and through his attorney, that the Board exercise its own motion
jurisdiction, pursuant to ORS 656.278, and reopen claimant's claim.

In 1974 claimant had filed a claim which .was denied; claimant failed to request a
hearing within 60 days after the date of denial and the employer filed a motion to dismiss.
The Referee found that claimant had shown good cause for his failure to comply within
the 60 day requirement and further found that claimant's condition had been aggravated
by his work and was, therefore, the responsibility of the employer.

After de novo review, the Board reversed the Referee, finding evidence that claim-
ant had read the letter of denial and was well aware that he had 60 days within which to
appeal but simply failed to keep track of time. The Board concluded claimant had not
shown good cause, there was no evidence indicating a change in claimant's condition
which would interfere with his ability to request a hearing nor were there other events or
occurrences in the life of claimant or his family which would divert his attention from the
running of the appeal period.

The Board was subsequently affirmed by the Multnomah County Circuit Court and by
- the Court of Appeals and, on December 7, 1976, the Supreme Court declined to review
the decision of the Court of Appeals.

Claimant's counsel contends that only the issue of timeliness has been litigated and,
therefore, the issue of compensability is still Imgcb|e through the exercise of own motion
jurisdiction by the Board.

The Board, after due consideration, feels that it would not be proper for it to
exercise own motion jurisdiction in a situation such as this, At three levels of appeal
it has been determined that claimant failed to show good cause for his failure to file a
request for hearing within the 60 day limitation of ORS 656.262(2) and 656.319(2) (a);

claimant cannot circumvent time limitations set by statutes by now contending that
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because, initially, the Referee found his claim to be compensable that the Board should
ignore the untimeliness of his request for hearing and make a determination on the merits
‘of his claim.

ORDER

~ Claimant's request that the Board take own motion jurisdiction, pursuant to ORS
656,278, and reopen his claim is hereby denied.

WCB CASE NO. 76-1459 DECEMBER 29, 1976

FLOYD REESE, CLAIMANT

Douglas Hess, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed the
Fund's denial of claimant's claim for aggravation. Claimant further contends he is neither
medically nor vocationally stationary and is entitled to additional statutory penalties for
the Fund's wrongful denial and resistarice to payment of compensation.

_ In June, 1973 claimant sustained a compensable back injury. Dr. Burns, claimant's
treating physician, released him to regular work on July 3, 1973, A Determination Order
of January 15, 1974 granted claimant temporary total disability compensation only.

" In 1975 claimant was working on a paint crew and his symptoms occurred again. On
September 25, 1975 claimant again saw Dr. Burns. Claimant's complaints were not as
severe as in 1973, -

‘ In Sepfé_mber, 1975 claimant retumed to the road maintenance crew and had no
further back complaints until he quit work on December 11, 1975 because of back pains.

In December, 1975, after conservative treatment failed to benefit claimant, Dr.
Burns referred claimant to Dr. Moseley, who hospitalized claimant in pelvic traction;
claimant ‘was released on December 29 with a back brace. On January 26, 1976
claimant was released to modified work; and on March 1, 1976 to regular work with
restrictions of no lifting over 30 pounds, no excessive bending, pushing or pulling.
‘Claimant was not allowed to return to work by the employer.

Claimant is presently not under treatment and has not seen a doctor since March 1,.

1976.

Claimant testified he has applied for other jobs but so far has not returned to work.
He said he had no problems at all from 1973 until he was working on the paint crew in 1975,
The history given by claimant to Dr. Moseley recites claimant's 1973 injury and, contrary
to claimant's testimony, recurring episodes every few months. Claimant testified he had no
episodes at all in 1973, 1974 and the first half of 1975.

i ‘
The Referee found no evidence indicating that when Dr. Burns examined claimant in
December, 1975 it was for a job-related condition. :
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_ The Referee found claimant had not borne his burden of proof. Claimant contends
Dr. Moseley's letter of January 19, 1976 was a claim for aggravation and temporary total
disability compensation was due 14 days thereafter; none was paid prior to the denial of

March 17, 1976.

The Referee concluded that the denial of claimant's cloim for aggravation should be
affirmed; however, claimant was entitled to temporary total disability compensation between
January 19, 1976 and March 17, 1976 the date of the denial. He assessed a penalty
equal to 25% of that temporary total disability compensation and awarded attorney fees’
to claimant's attorney.

!

The Board, on de novo review, adopts the Referee's order.
ORDER

The ordef of the Referee, dated June 14, 1976, is affirmed.

WCB CASE NO. 76-3554 JANUARY 3, 1977

EUGENE BEAL, CLAIMANT
Joint Petition and Order of Bona Fide
Dispute Settlement

Eugene Beal, while employed by Mrs. Smith's Pie Co., in Portland, Oregon,
allegedly suffered an injury on or about January and February, 1976, Claimant was made
with the employer, and benefits were denied. Claimant subsequently requested a hearing
before the Workmen's Compensation Board asserting that the denial was improper. A
bona fide dispute arose as to whether or not the alleged injury had arisen out of or occurred
in the course of claimant's employment. Hearing was held on August 23, 1976, and the
Referee subsequently issued his Opinion and Order affirming the carrier's denial. Claimant
subsequently requested Board review. Both parties have now presented evidence sustaining
their views.

PETITION

1. Claimant, Eugene Beal, in person and by his attorney, Richard Maizels (Maizels
& Marquoit) and employer, Mrs, Smith's Pie Co. and its insurance carrier General Adjust-
ment Bureau, in person and by their attorney, Michael D. Hoffman (Souther, Spaulding,
Kinsey, Williamson & Schwabe) now make this joint petition to the Board and state:

1. Eugene Beal and Mrs. Smith's Pie Co. and its insurance carrier, General _
Adjustment Bureau, have entered into an agreement to dispose of this claim for the total
sum of $300.00, said sum to include all benefits and attorney fees.

2. The parties further agree that from the settlement proceeds, $45.00 shall be
paid to the firm of Maizels & Marquoit as a reasonable and proper attorney fee.

3. Both claimant and respondent state that this joint petition for settlement is being
filed pursuant to ORS 656.289(4) authorizing reasonable disposition of disputed claims.
All parties understand that if this payment is approved by the Board and payment made
thereunder, said payment is in full, final and complete settlement of all claims which
claimant has or may have against respondents for injuries claimed or their results, including
attorney fees, and all benefits under the Workmen's Compensation Law and that he will
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consider said payment as being final.

4. It is expressly understood and agreed by all parties that this is a settlement of a
doubtful and disputed claim and is not an admission of liability on the part of respondents,
by whom liability is expressly denied; that it is a settlement of any and all claims whether
specifically mentioned herein or not, under the Workmen's Compensation Law. -

Wherefore, the parties hereby stipulate to and join in this petition to the Board to
approve the foregoing settlement and to authorize payment of the sum set forth above
pursuant to ORS 656.289(4) in full and final settlement between the parties and to issue
an order approving this compromise and withdrawing this claim.

CLAIM # 52D-862588 JANUARY 5, 1977
(OLD CLAIM # 00262)

TRENTON J. WANN, CLAIMANT
Evohl Malagon, Claimant's Atty.
Richard Butler, Defense Atty.
Own Motion Order ;

.On October 8, 1976 claimant, through his attorney, filed an dmended' request .l'rhdf
the Board exercise its own motion jurisdiction pursuant to ORS 656.278 and reopen his
claim relating to an industrial injury suffered on June 21, 1966.

The employer, by letter dated October 14, 1976, was advised of the request,
furnished the accompanying medical reports and correspondence and was given 20 days
within which to.state its opinion regarding this claim. On December 8, 1976 the
employer responded, stating it opposed the request.

The Board, after due consideration of the medical evidence offered by claimant in
support of his request, concludes that the claimant's request should be granted.

ORDER

' - The claimant's claim for an industrial injury suffered on June 21, 1966 is hereby

remanded to the employer, Conifer Logging Company, and its carrier, Reserve Insurance
Company of Chicago, for payment of compensation, as provided by law, commencing on
the date of this order and until the claim is closed pursuant to ORS 656.278, less time
worked, and for the payment of such further medical care and treatment as may be recom-
mended by the physicians who have examined and/or treated claimant.

Claimant's counsel is awarded as a reasonable attorney fee the sum equal to 25%
of any compensation for temporary total disability which claimant may receive as a result
of .this order, payable out of said compensation as paid, not to exceed the sum of $250.
When the claim is ultimately closed pursuant to ORS 656.278 claimant's counsel’s
attorney fee will be taken care of in the own motion determination order.
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SAIF CLAIM NO. YD 100466 =~ JANUARY 5, 1977

GENEVIEVE REYNOLDS, CLAIMANT
J. David Kryger, Claimant's Atty .
Dept. of Justice, Defense Atty.

Own Motion Determination

The Board, in its Own Motion Order of September 20, 1976 reopened claimant's
claim pursuant to ORS 656.278 for further medical care and treatment as recommended by
Dr. Parveresh in his report of April 14, 1976,

The,State Accident Insurance Fund has now advised the Board that claimant has
made no effort to date to avail herself of the recommended treatment and the Fund has
requested claim closure . '

The Evaluation Division of the Board recommends that claimant's claim be closed
with no additional compensation for temporary total disability nor for permanent partial
disability in excess of that previously awarded.

The Board accepts this recommendation.

It is so ordered.

WCB CASE NO. 75-5036 JANUARY 5, 1977

In the Matter of the Compensation of

JOHN F. BALL, CLAIMANT.

and In the Matter of the Complying Status of
A & P SPORTS, EMPLOYER

Brian Welch, Claimant's Atty.

Robert Kirkman, Defense Atty.

Order of Dismissal

A request for review having been duly filed with the Workmen's Compensation Board
in the above entitled matter by the claimant, and a cross request for review having been
duly filed with the Board by the employer, and said requests now having been withdrawn,

It is therefore ordered that the request for review now pen.ding and the cross request
now pending before the Board are hereby dismissed and the order of the Referee is final
by operation of law.

WCB CASE NO. 74-3022 JANUARY 5, 1977

WILLIAM E. PATTERSON, CLAIMANT
Gary Galton, Claimant's Atty.

Dept. of Justice, Defense Atty.

Own Motion Order

The above entitled case was remanded to the Hearings Division for a hearing on the
issues of claimant's entitlement to have his claim reopened, receive compensation for
temporary total disability and have his attorney fee paid by the State Accident Insurance
Fund. ‘ :
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On December 23, 1976 Referee Forrest T. James, after a hearing held on December
9, 1976, submitted his recommendations to the Board. Claimant was seeking compensation
for temporary total disability from May 22 through November 5, 1974, from January 31
through June 23, 1975, and from August 20 through October 7, 1975; also, o reasonable
attorney fee. The parties asked the Referee, should he recommend payment of the requested
compensation for temporary total disability, to recommend the proper manner of allowing
the Fund to take an offset for payments of compensation for permanent partial disability
made by it.

The Referee recommended that the Board order the claim reopened with payment of
compensation for temporary total disability made to claimant for the requested periods,
upon medical verification that claimant, during these periods, was unable to work because
of the condition of his right lower extremity and resulting from his April 6, 1972 injury.
He further recommended that claimant's counsel be awarded a reasonable attorney fee.

The Board, after de novo review of the transcript of proceedings, accepts the
recommendations made by the Referee. '

ORDER

The claim is remanded to the State Accident Insurance Fund for the payment of
compensation for-temporary total disability from May 22, 1974 through November 5, 1974,
and from January 31, 1975 through June 23, 1975, and from August 20, 1975 through
October 7, 1975, less time worked., The State Accident Insurance Fund shall be allowed
to offset against the payment of such compensation any payments of compensation for
permanent partial disability which it may have made pursuant to the last closure of
claimant's claim. .

Claimant's counsel is awarded as a reasonable attorney fee 25% @f the ferﬁporcry
total disability compensation granted by this order, payable as paid, not to exceed the
sum of $300.

SAIF CLAIM NO. PB 94443 JANUARY 5, 1977

. LINCOLN PENCE, CLAIMANT
" Dept. of Justice, Defense Atty.
Own Motion Determination

Claimant suffered a cémpensgb|e injury on November 9, 1964; i.e.; a fracture of
the left tibia and fibula. His claim was closed on July 12, 1965 with an award of 15%
loss of function of the left foot.

A On January 4, 1966 Dr. Mclntosh diagnosed a venous stasis problems of the left
leg and on April 29, 1966 the State Compensation Department reopened his claim for
treatment of that condition. On November 18, 1971 the State Accident Insurance Fund
closed the claim with no additional permanent partial disability. ' ' R

By December, 1972 claimant had developed "chronic ulceration with venous insuffi-
ciency of the left leg." The Fund reopened the claim and claimant underwent skin grafts
and vein surgery in the thigh. Claimant was then awarded an additional 55% of the left foot
for a total award of 70%. Claimant returned to work.

On August 14, 1976 the ulceration broke again and claimant was hospitalized.
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Another graft surgery was performed on Sepfember 3, 1976 and claimant was discharged on
September 19, 1976.

On December 9, 1976 the Fund requested a determination. It was the recommendation
of the Evaluation Division of the Board that because claimant's condition has remained the
same for a number of years he is now medically stationary and no further award of perma=
nent partial disability should be granted. However, claimant should receive additional
compensation for temporary total disability from October 1, 1975, as paid, through

September 19, 1976.

ORDER

Claimant is hereby granted compensation for temporary total disability from October
1, 1975 through September 19, 1976.

SAIF CLAIM NO. EC 188268 JANUARY 5, 1977

CLARENCE E. BROWN, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Order :

Claimant suffered an industrial injury in 1949 resulting in a fracture of the L4
vertebra and partial paralysis of the lower extremities. Dr. Slocum performed a spinal
fusion in 1950. In 1958 claimant was first seen by the physicians at the University of
Oregon Medical School and has been seen by them intermittently for the last 18 years.
Claimant's claim was initially closed in 1953; his aggravation rights have expired.

On October 22, 1975 Dr. Beals of the University of Oregon Health Sciences Center
requested the State Accident Insurance Fund fo reopen claimant’s claim so that claimant
could be enrolled at the Pain Clinic at Emanual Hospital. Claimant's primary problem
is that of percodan addiction. On November 26, 1975 the Fund refused to reopen,
stating it did not feel it was responsible for the percodan addiction.

On December 14, 1976 Dr. Beals advised the Board that claimant's addiction was
a consequence of his previous industrial injury, he also stated that he had made several
attempts to have claimant's claim reopened all of which met with failure. Claimant is-
willing to enter the Pain Clinic for the purpose of drug withdrawal if appropriate arrange-
ments can be made. .

The Board is aware that the Pain Clinic does not treat out-patients, therefore, if
claimant is enrolled in the Pain Clinic he would be entitled to compensation for temporary
total disability during his enrollment.

Based upon Dr. Beals recommendation, the Board concludes that claimant's claim
should be reopened to enable claimant to enter the Pain Clinic at Emanual Hospital for
the purpose of drug withdrawal and that the Fund should pay claimant compensation for
temporary total disability commencing on the date of his enrollment and until his claim is
closed pursuant to the provisions of ORS 656.278.

It is so ordered.
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WCB CASE NO. 75-5533-SI  January 6, 1977

In the Matter of Second Injury Fund Relief of
N.W. NATURAL GAS, EMPLOYER

Craig lverson, Defense Atty.
Order '

On September 30, 1976 Referee James P. Leahy, after a hearing, made certain
recommendations to the Board with respect to granting second injury fund relief to NW
Notural Gas. On October 6, 1976 the Referee reissued his recommendation because the
initial recommendation failed to contain the notice and certification as required by

ORS 183.460.

The Board, after de novo review of the abstract of record and consideration of the
recommendations made by Referee Leahy, adopts as its own the recommendation dated
September 30, 1976, as amended on October 6, 1976, both documents being attached
- hereto and, by this reference, made a part of this order. :

ORDER

~ The Determination Order dated September 9, 1975 and the Determination Order
dated December 4, 1975, both of which denied the employer's request for second injury
benefits relating to an industrial injury suffered by James A. Brawner on April 5, 1974
are approved.

WCB CASE NO. 76-1290 JANUARY 6, 1977
PAUL BRESNEHAN , CLAIMANT
- Keith Tichenor, Claimant's Atty.
Roger Warren, Defense Atty.

-Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

‘Claimant requests review by the Board of the Referee's order which granted claimant

an award of 176 degrees for 55% unscheduled low back disability and affirmed the award
of 15 degrees for 10% loss of the right forearm. Claimant contends he is entitled to an
award for permanent total disability. '

Claimant sustained a compensable injury on October 29, 1971 resulting in o
fractured right wrist and compression fracture at L1 and low back strain. Claimant had a
pre-existing spondylolisthesis at L5-S1 which this injury aggravated; there are degenerative
changes throughout most of claimant's spine.

Dr. Pasquesi examined claimant on December 5, 1974 and rated his disability at
35% of the whole man. A report of December 22, 1975 from the Orthopaedic Consultants
found claimant should not return to his regular occupation and rated his disability at 35%
of the whole man, based upon disability in the spine; it was their opinion that ‘claimant
was not permanently and totally disabled as a result of this injury.

A Determination Order of February 26, 1976 granted claimant 15 degrees for 10%
loss of the right forearm and 112 degrees for 35% unscheduled disability.
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The Referee found, based on the medical evidence, that claimant had been ade-
quately compensated for the loss of function of his right forearm by the award of 15 degrees.

The Referee concluded claimant can work in certain jobs with his limitations if he
wants to and, therefore, he is not permanently and totally disabled from this injury.
However, now that claimant is precluded from returning to his regular occupation the
Referee found that he was entitled to a greater award for his loss of wage earning capa-=
city than that granted by the Determination Order. He awarded claimant 176 degrees
for 55% unscheduled disability.

The Board, on de novo review, agrees with the conclusions reached by the Referee.
ORDER

The order of the Re‘feree, dated June 18, 1976, is affirmed.

WCB CASE NO. 76-324 JANUARY 6, 1977

NORMA ISAACS, CLAIMANT
John Jensen, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moote.

Claimant requesfs review by the Board of the Referee's order which oanrmed the
Fund's denial of her claim.

Claimant alleges that on November 27, 1975 while lifting a patient from a chair .
to the toilet she wrenched her back. She finished her shift and then advised the resident
nurse about her injury. Both claimant's husband and her daughter testified that that
evening claimant had complained of back pain and had said she hurt her back at work.

Claimant had the next three days off, however, on December 1, 1975 claimant did
not go to work because of back pain. Claimant saw Dr. Price who diagnosed lumbosacral
sprain and recommended claimant see an orthopedic specialist. Claimant did not do so;
instead she saw Dr. Almond, a chiropractic surgeon. Dr. Price released claimant
to light work on December 11 but claimant has not returned to any employment.

Claimant testified that there was a witness to her accident, another nurses aid, whom
claimant alleged she called about 1:30 p.m. to help her get the patient off the toilet
after claimant had hurt her back. This witness testified, however, that she did not recall
this episode, but does recall helping a patient off the toilet at 9:30 a. m. She specifically
stated it didn't happen in the afternoon. The witness further testified that at no time did
claimant mention anything to her about a bad back.

The Referee found that claimant was suffering from lumbosacral sprain, but certain
factors prevented him from determining what caused it. Claimant told conflicting stories.
The witnéss whom claimant alleged saw the accident did not corroborate claimant's
testimony, in fact, she refuted the time of any such work episode.

The Referee concluded that claimant had failed to prove she had sustained a compen-
sable industrial injury. He affirmed the denial .
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The Board, on de novo review, adopts the, Referee's order.
ORDER

The order of the Referee, dated June 2, 1976, is affirmed. ;

WCB CASE NO. 76-1867 JANUARY 6, 1977

DEBRA NICOL, CLAIMANT

Kim MacColl, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed the
employer's denial of claimant's claim,

)

Claimant alleges she suffered an injury to her left ankle on January 8, 1976 as she
was leaving the plant at the end of her shift and on her way to meet her husband. Claimant
alleges her husband was late so she walked up the employer's driveway to meet him at the
county road. Within 40 feet of the road her husband parked the car adjacent to the road.
Claimant alleges she began running, or jogging, towards the car, stepped in a chuck hole,
fell backwards, spraining her left ankle. Claimant's husband corroborated claimant's
entire testimony.

- One witness testified she had seen claimant when she later came to the ﬁk:nf to pick
up her paycheck and had asked her why she was limping. Claimant had said she had turned
her ankle getting into the car on the county road.

' The manager for the employer testified claimant's husband told him that claimant
injured her ankle getting into their car. The manager further testified that the location
where the car was allegedly parked had no chuck holes. :

There were no witnesses except for claimant and her husband and the Referee found
their testimony was not credible. Claimant testified she commenced working for the
employer in November, 1975, worked most of December and 5 days in January, 1976;
when, in fact, the work records indicate claimant worked for the employer a total of 6
days.

The Referee further found it hard to believe the testimony of both claimant and her
husband that claimant while jogging up an incline could conceivably fall backwcrds.

The Referee concluded the accident did not occur in the manner, ploce or time
alleged and he affirmed the denlgl

The Board, on de novo review, concurs with the findings and conclusions reached
by the Referee.

ORDER

The order of the Referee, dated July 30, 1976, is affirmed.

-269=



SAIF CLAIM NO, GB 81210  JANUARY 10, 1977

JEANETTE FARAH, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination

. Claimant sustained a compensable injury on June 8, 1964 originally diagnosed as'a
collapse of T6 vertebra and a sprain. X-rays revealed substantial osteoporosis unrelated
to and pre-existing her industrial injury.

_ The claim was closed on June 23, 1965 with an award for time loss only. On
November 18, 1966, after a hearing, her claim for aggravation was denied; it was

" reopened in 1967 for periodic treatment and closed on May 16, 1969 with an award for
10% loss of function of an arm for unscheduled disability but no award, based on the
advice of Dr. Shlim, for temporary total disability. Claimant's aggravation rights have
expired.

On March 24, 1976 Dr. Shlim requested the claim be reopened.and Dr. Noall
authorized treatment. Dr. Noall recommended claim closure on October 13, 1976 rating
her disability as moderate. Claimant is now retired and occasionally does light housework,
takes pain medication and uses a lumbosacral support.

On December 14, 1976 the State Accident Insurance Fund requested a determination.
The Evaluation Division of the Board recommended no further award for temporary total
disability or permanent partial disability; it felt that claimant's rétirement was -not the
responsibility of the Fund.

The Board accepts this recommendation.
ORDER

Claimant's claim for an injury suffered on June 8, 1964 is closed pursuant to ORS
656.278. .

SAIF CLAIM NO. YA 625098 - JANUARY 10, 1977 .

JAMES NEWTON, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination

, Claimant sustained a compensable left knee injury on July 27, 1957, By an Own
Motion Order, dated October 5, 1961, the State Industrial Accident Commission granted

claimant an award of 15% giving him a total award of 40% loss of the left leg (claimant
had received 25% loss of the left leg on March 18, 1960).

In June, 1972 Dr. Carrigan found claimant's condition to be aggravated and
requested a reopening of claimant's claim. Claimant was referred to Dr. Slocum who
indicated claimant had had a medial meniscectomy in 1959 and a lateral meniscectomy

in 1961,

Dr. Slocum performed a high tibial osteotomy on October 18, 1972 and a lateral
meniscectomy with a pes anserinus transfer on the left on April 10, 1973, Claimant had
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little relief and consulted Dr. James on October 17, 1973.

Dr. James performed two surgeries; one on December 3, 1973 cnd another on July
25, 1974 involving installation ot a total knee prosthesis.

On February 18, 1975 claimant was examined at the Dlsablllfy Prevention Division .
where moderate degenerohve changes were noted in claimant's right knee. Claimant
stated he had received no relief from the surgeries on the left knee.

Claimant then came under the care of Dr. Neuman who performed a revision of the
total knee prosthesis on May 9, 1975, Claimant complained of worsening of his right knee
condition. Dr. Neuman reporfed on July 7, 1976 that there was no direct relationship
between the right knee problem and the left knee i injury; but that there would be an
indirect relationship based on the additional stress placed on the right leg.

On October 18, 1976 claimant was examined by Dr. Harwood, a Fund medical
“examiner, who found claimant had severe left leg limp with swelling on the left and pain
in both knees, greater on the left.

On December 6, 1976 the Fund requested a determination. It is the recommenda-
tion of the Evaluation Division of the Board, based on Dr. Harwood's examination and
the multiple surgeries and claimant's significant physical impairment of the left leg, that
claimant be granted an award for 50% loss of the left leg and to an award for 15% loss of
the rlghf leg based on the indirect relationship of that leg condition from claimant's left

knee injury. Claimant also is entitled to compensation for temporary total disability from
October 17, 1972 through November 20, 1976, which has already been paid by the Fund.

The Board concurs with these recommendations.
ORDER

- Claimant is hereby granted compensation for temporary total disability from October
17, 1972 through November 20, 1976 and to an award for 10% loss of the left leg and to
~ an award of 15% loss of the right leg. These awards are in addition to all previous awards
received by claimant. ’

WCB CASE NO. 76-109-SI  JANUARY. 10, 1977

In the Matter of the Petition of : 5
D & M PRODUCTS, INC.
For Reimbursement from the Second Injury
Reserve Fund In the Case of
CHARLES WOODRUFF
- William Purdy, Employer's Atty.
Amended Order

On December 22, 1976 an order was entered in the above entitled matter; however,
service was not made on the proper parties. Therefore, the last paragraph on page 2 of
said order is deleted and the following is inserted in lieu thereof:

D & M Products, |nc., 11320 N .E. Marx, Portland, Oregon 97220
William G. Purdy, Attorney, 39 S. Central, Medford, Oregon 97501
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Legal Div., Workmen's Compensation Bd., Norman Kelley, Salem, OR
Evaluation Div., Jack Fullerton, Workmen's Comp. Bd., Salem, Oregon
State Accident Insurance Fund, Ed Swenson, Claims Div., Salem, Oregon

_ In all other respects the order entered on December 22, 1976 is héreby affirmed
and ratified. : : -

WCB CASE NO. 76-778 JANUARY 10, 1977

BOBBIE KING, CLAIMANT

Harold Adams, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Revfewe_d by Board Members Wilson and Moore.

Claimant requests review of the Referee's order which granted the Fund's motion to -
dismiss. ’

On November 6, 1974 c‘laimont sustained an injury to his left knee; on March 27,
1975 Dr. Chester performed o left medial meniscectomy.

At the hearing on May 17, 1976 claimant moved to introduce evidence concerning
the extent of his permanent partial disability, although no closure of claimant's claim had
been made by the Evaluation Division.

Dr. Chester, in a report of December 19, 1975, had stated claim closure should not .
be done for at least another three months. On April 14, 1976 Dr. Chester recommended
claim closure and rated claimant's disability as severe and permanent, as far as the left
leg was concerned. This report was received by the Fund after the claimant had requested
a hearing. ’

The Evaluation Division of the Board asked the Referee if they should close the claim
since a hearing was pending, the Referee advised them not to close while the hearing.
was pending.

At the hearing the Fund moved for dismissal of the hearing as premature because
the claim had not been closed by the Evaluation Division.

The Referee granted the Fund's motion.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated May 21, 1976, is affirmed;
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SAIF CLAIM NO. YA 847668  JANUARY 10, 1977

BURGESS HOPPER, CLAIMANT
J. David Krygder, Claimant's Atty.
Dept. of Justice, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his pelvis and ribs on February 20, 1961
when logs rolled off a truck he was loading causing fractures and a hiatal hernia.

A|| of the injured parts of the body healed well without significant residuals except
for the pelvic fractures which healed with a deformity of leg Iengfh imbalance; the right
leg was longer than the left. There was lumbar nerve root damage in the right leg and
phlebitis caused edema in the right leg. f

The cloim was closed on July 13, 1961 with an award for 50% loss of an arm for
unscheduled disability and 35% loss of the right leg. A Second Determination Order of
May 17, 1963 granted an additional 35% loss of an arm for unscheduled disability and
20% loss of use of the right leg, making total awards for 85% unscheduled disability and
55% loss of use of the right leg. Claimant's aggravation rights have expired.

On September 15, 1975 claimant's claim was reopened because claimant sought

- treatment from Dr. Smith.. The current diagnosis is fhromboph|eb|f|s of the right |eg which
- is grossly swollen, being at times twice its normal size, with complications of pain, burn-
ing sensory loss and skin problems..

Claimant's treating physucmn finds him permanently and totally disabled caused by
the threat of "throwing an embolus" to a vital organ.

On December 9, 1976 the Fund requested a determination. The Evaluation Division
of the Board recommended compensation for temporary total disability from September 15,
1975 through November 16, 1976 and an award for 100% loss of the right leg. It did not
consider permanent total disobility because it found no factual aggravation ot the unsched-.
vled disability. .

The Board concurs with the award of compensation for temporary total disability
but finds claimant is entitled to an award of permanent total disability, based on claimant's
overall condition which permanently incapacitates him from regular doing any work at'a
gainful and suitable occupation.

ORDER

Claimant is hereby granted an award of compensation for temporary total disability
from September 15, 1975 through November 16, 1976 and is found to be permanently
and totally disabled, as defined by ORS 656.206(1), effective as of November 17, 1976.

Claimant's attorney is awarded as a reasonable attorney fee, 25% of the additional
compensation granted by this order, payable out of said compensation as paid, not to
exceed the sum of $2,000.
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WCB CASE NO. 75-4964-B JANUARY 10, 1977
WCB CASE NO. 75-4965-B

ROBERT D, GAY, CLAIMANT

R. Ladd Lonnquist, Claimant's Atty.
G. Howard Cliff, Defense Atty.

R. Kenney Roberts, Defense Atty.
Ray Mize, Defense Atty.

Request for Review by Employer

Reviewed by Board Members Wilson and Moore .

The employer's carrier, Leatherby Insurance Company, seeks Board review of the
‘Referee's order which remanded claimant's claim to it with instructions to accept said claim
for the injuries suffered by claimant on July 1, 1975 and August 1, 1975,

Claimant was employed by Portland Wire and Iron Works and was originally injured
on March 6, 1974 at which time the employer's carrier was Industrial Indemnity Company.
The injury was diagnosed as a back strain. Claimant missed five days from work and his
claim was closed by a Determination Order of May 15, 1974 with an award of compensa=
tion for time Ioss only ' o

On July l ]975 whlle lifting an object which weighed approximately 50 pounds, h
claimant, in a twnshng position, again injured his back. This injury was diagnosed as @
. posterior thoracic muscle strain. Claimant was off work a few days and then returned and,
on August 1, 1975, while bending to pick up a grinder, he felt a pop in his back and was -
unable to straighten up.

In October, 1975 claimant's injuries were diagnosed as chronic lumbosacral strain

~ superimposed on congenital mal-alignment of the lumbosacral facets and increased lumbar
lordosis. Dr. Graham, the tréating physician, was of the opinion that claimant's lumbo-
sacral discomfort "was a recurrent feature of his initial injury in March, 1974." At the
time of the July and August, 1975 incidents the employer's insurance carrier was Leatherby
Insurance Company. On November 13, 1975 Leatherby denied responsibility for the July
and August, 1975 claims on the basis fhcf they were an aggravation of the March 6, 1974

injury. . ' E

In January, 1976 Industrial Indemnity Company denied the claims on the grounds
that a new injury occurred in July, 1975. Leatherby requested an order from the Board
designating a paying agency. pursuant to ORS 656.307. An order was issued on November
24, 1975 designating Leatherby as the paying agent.

The Referee was unwilling to accept Dr. Graham's opinion that the 1975 episodes
were a continuation of, and due to, the 1974 injury because claimant had only been off
work five days as a result of the 1974 i injury, had returned to the same type of work and
had received no treatment for his back between the March, 1974 incident and the July,
1975 incident. The Referee found that claimant had not made any complaints to his
fellow-workmen nor to his supervisor that he had been hurting at any time between these
two periods. The Referee found no reason to question the credibility of any of the _
witnesses but found that there were some dlscreponc1es in the dates contained in the history.
related to the doctor by claimant and claimant’s own statements as to the number of days
he was off work as a result of pain after March, 1974,
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The Referee concluded that the July and August, 1975 injuries were not aggravas
tions of the March, 1974 injury but were new injuries and, therefore, the responsibility
of Leatherby Insurance Comnipany .

With respect to the issue of payment of a fee to claimant's attorney, both carriers
took the position that the claim was not denied, only that each carrier felt that the
other carrier was responsible. The carriers contend that the dispute is strictly between
them and does not involve claimant except in a nominal way inasmuch as claimant has
~ received compensation in accordance with ORS 656.307. The Referee concluded that,
taking into consideration all of the factors involved, the position taken by the carriers
was correct and he did not assess an attorney fee payable by Leatherby Insurance Company.
He stated that claimant's attorney could, if he desired, charge claimant a reasonable
_attorney fee for his services pursuant to their attorney fee retainer agreement.

The Board, on de novo review, finds that the testimony of Dr. Graham that the

1975 incidents were merely a continuation of the problem caused by the first injury in
1974 and that the lifting incident of 1975 didn't change things in any particular way to
be most persuasive. This medical testimony is uncontradicted. The only reason that the
"Referee gave for not accepting Dr. Graham's opinion was the tes’rlmony that claimant had
been off work only a short period of time following the March 6, 1974 injury; however,
the evidence indicates that claimant experienced throbbing and continuous pain in his
back from March, 1974 until July, 1975 even though he had returned to work.

The Referee found claimant to be very credible in his testimony and yet ignored
claimant's testimony that he had always had pain in his back after the March, 1974
incident and that he had had exacerbations of this back pain because of the necessity
to do work which required bending and lifting. .

When. taken into consideration with claimant's entire testimony, the Board finds
that Dr. Graham's medical opinion was reasonable and probable and that the incidents
occurring in July and August, 1975 were merely recurrences of claimant's back pain
which he had had since the injury of March, 1974. Therefore, relying upon the ruling
made by the Court in Calder v. Hughes and Ladd , 75 Or Adv Sh 3495, ’rﬁe 1975 incidents
represent aggravation of the T7/4 Injury and are the responsibility of Indusfrlal Indemnity .
The Referee's order must be reversed. :

ORDER
The order of the Referee, dated May 26, 1976, is reversed.
Claimant's claim for injuries suffered on July 1, 1975 and on August 1, 1975 are
remanded to the employer and its carrier, Industrial Indemnity Company, to be accepted
for the payment of compensahon as provided by law commencing on July 1, 1975 and

until the claim is c|osed pursucmt to ORS 656. 268

Industrial Indemmt,y Company is directed to reimburse Leatherby Insurance Company
for all compensation it has paid to claimant pursuant to the order of November 24, 1975,

Claimant's counsel is awarded as a reasonable attorney fee for his services before
the Referee, a sum of $300, payable by the employer and its carrier, Industrial Indemnity.
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WCB CASE NO. 76-2356 JANUARY 11, 1977

NELVA DAVID, CLAIMANT
- Stipulated Settlement and Order of Dismissal

Whereas, there is presently pending a Request for Review, filed by the claimant, of
an Opinion and Order of Referee Johnson dated November 1, 1976; and

Whereas, the self-insured employer, D.G. Moulding, a Division of Di Giorgio
Corporation, has Cross-Appealed from the claimant's Request for Review; and

Whereas, subsequent to the publication of the Opinion and Order above mentioned,
a Determination Order, dated November 18, 1976, was issued, awarding the claimant 16
degrees for 5% unscheduled disability resulting from injuries received by her while employed
with the subject employer on December 6, 1974; the Request for Review filed by the claim-
ant stems from this injury; and :

Whereas, claimant has indicated a desire to appeal fhe Determination Order of
November 18, 1976; and ; ,

Whereas, the pcrfies hereto desire to settle all disputes with respect to the Opinion
and Order of November 1, 1976, and the Determination Order of November 18, 1976,

Now, therefore, for and in consideration of the dismissal of claimant of her Request
for Review, and the dismissal of the employer of its Cross-Appeal, and the forbearance
of the claimant to request a hearing on 'the Determination Order of November 18, 1976,
it is hereby stipulated and agreed to between the parties herein that the claimant shall
receive the relief grant by the Opinion and Order of November 1, 1976, to wit: payment
of 25% penalties on the permanent partial dlsoblllry award of November 18, 1976, being
a total of $280, and paymenf of the offorney s fees of $650 granted therein; in addition,
the claimant shall receive an increase in the Determination Qrder award of November 18,
1976 of an additional 5% permanent partial disability, making a total of: 10% unscheduled
permanent partial disability, for a total of $2,240 unscheduled permanent partial disability,
of which 25% shall be paid to Claimant's attorney.

It is so stipulated.

Based on the stipulation of the parties hereto, the settlement is hereby approved and
the claimant's Request for Review and the employer s Cross-Appeal are hereby dismissed.
This approval further bars any appeal from the Determination Order of November 18, 1976.

WCB CASE NO. 76-1748 JANUARY 11, 1977

WILLIAM A, PERKINS, CLAIMANT
Peter Davis, Claimant's Atty.

Delbert Brenneman, Defense Atty.
Own Motion Order

On December 15, 1976 the claimant requested the Board to exercise |fs own motion
jurisdiction, pursuant to ORS 656.278, and grant him compensation for temporary total
disability for a period of 15 days between September 1, 1970 and December 2, 1975.
Claimant alleges that on each.of these days he made a round trip between his home in
Salem and the Portland office of Dr. Gill, an orthopedist, who was treating claimant for
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his back injury and he lost one day's work each time he made a trip. Claimant also
alleges that, pursuant to the advice of Robert E. Brinker, a chiropractic physician from
whom he also received medical care for his back injury, he was off all work from March
22 to April 19, 1976 and was entitled to compensation for temporary total disability for
this pertiod as well. '

Claimant suffered his low back injury on August 6, 1969 and his claim was closed
by a Determination Order dated October 28, 1969. Claimant's aggravation rights have
expired and his request for payment of compensation for temporary total disability as set
forth above was denied by the Referee on the grounds that he had no jurisdiction.

The employer was advised of the claimant's request and responded, stating claimant
failed to allege that his condition had worsened or that he was other than medically
stationary at the time of the care and treatment he received; that claimant was merely
receiving continuing medical care and treatment pursuant to ORS 656.245,

The Board, after due consideration, concludes that claimant was unable to work
because of the necessity of making round trips between Salem and Portland on the-
specified dates (see attachment) and also was taken off all work by his treating chiropractor
for the period March 22 to April 19, 1976 and, therefore, should be compensated for time
loss. : '

ORDER

The employer, Redmond Industries, is directed to pay to claimant compensation for
temporary tofal disability for the days specified in the letter from Dr. Gill dated November
1, 1976, a copy of which is attached hereto and, by this reference, made a part of this

order, and also to pay claimant compensation for temporary total disability from March 22
to April 19, 1976. . '

Claimant's counsel is awarded as a reasonable attorney fee a sum equal to 25% of the
compensation awarded claimant for temporary total disability by this order, payable out
of said compensation as paid, not to exceed $200.

WCB CASE NO, 76-1819 JANUARY 12, 1977

FLOYD WOLFE, CLAIMANT
Donald Atchison, Claimant's Atty.
Delbert Brenneman, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Moore.

The employer requests review by the Board of the Referee's order which remanded

claimant's aggravation claim to it for acceptance and payment of compensation as provided .
by law. : '

Claimant sustained a compensable injury on July 26, 1972; a Determination Order
of July 27, 1973 awarded him 16 degrees for 5% unscheduled low back and neck disability.
By stipulation, this award was increased to a total of 32 degrees for 10% unscheduled dis-
ability. ' ‘ .
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On June 17, 1974 Dr. Hauge, after excmlmng claimant, said he could not return
to his former occupohon nor to any work requiring more than light use of his shoulder or
with his arm above shoulder level. Dr. Hauge did not feel claimant was a good candidate
for rehabilitation because of his age and his conditions of arteriosclerotic heart disease,

. degenerative arthritis of the spine and degenerative changes in his left shoulder.’

" Claimant had a psychological evaluation on August 27, 1974 which indicated
moderate psychopathology, largely attributable to his industrial accident. Prognosis
for restoration and rehabilitation was guarded. On October 16, 1974 the Determination
Order was issued. The employer requested a hearing. ’

On January 13, 1975 Dr. Gripekoven examined claimant and found him medically
stationary but with permanent residuals of the right shoulder; he stated claimant could be -
employed full time in a sedentary type job. On September 29, 1975 Dr. Gripekoven, o
after reviewing two films taken by an investigator, opined it appeored that claimant could
use his right arm "for vigorous physical activities.” He felt there was no reason claimant
could not be employed full time.

The Referee felt that Dr. Gripekoven's opinion, expressed after reviewing the films,
assumed that claimant could perform such activities on a sustained basis for 8 hours a day,
day in and day out, throughout the years. The Referee found claimant to be a credible
witness and his testimony indicated he could not sustain such activities over a prolonged
period. The employer, at the hearing, offered claimant his former job but the Referee
felt that all of the evidence supported a conclusion that claimant would be unable to
regularly perform this occupation.

The Referee concluded that the Determination Order awarding compensohon for
permanent total disability was correct.

The Board, on de novo review, finds, based upon the medical evidence, that
claimant can perform some sedentary occupations. |t further finds that when claimant
was offered the job as a clipper operator, a job that involved lighter work than that
required when claimant previously performed it, claimant replied to the offer, saying
no “I'm going to enjoy life." This shows an obvious lack of motivation as does claimant's
failure to seek any sedentary job which he physically might be able to perform.

The Board concludes the Referee's order must be reversed. Claimant has lost ‘
substantial wage earning capacity but he will be adequately compensated for this loss
with an award of 240 degrees for 75% unscheduled disability .

Claimant's attorney is not entitled to an attorney fee under ORS 656.382(2) but
is entitled to an attorney fee out of the compensation granted by this order..

ORDER
The order of the Referee, dated August 5, 1976, is reversed.

Claimant is hereby granted an award of 240 degrees for 75% unscheduled low back

disability. This is in lieu of the award granted by the Determination Order of October 16,
1974. ‘ ' : ‘

Claimant's attorney is granted as a reasonable attorney fee an amount equal to 25%
of the compensation awarded by the Board, payable out of said compensation as paid, not

to exceed the sum of $2, 000 ‘
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Dr. Seres found claimant lacked motivation.

The Referee did not agree with the Pain Clinic's evaluation that claimant lacked ‘
motivation but found that the problem of motivation was claimant's inability to assess and '
evaluate the realities of his total situation.

The Referee concluded, based upon the medical evidence, that there were jobs
claimant could perform and, therefore, claimant did not fall within the odd-lot category
and was not permanently and totally disabled. However, he concluded that claimant had
a substantially greater amount of low back disability than the award of 40% represented
and he increased the award 25%. The award for the upper back he aoffirmed.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated April 29, 1976, is affirmed.

WCB CASE NO. 75-5477 JANUARY 12, 1977
WCB CASE NO. 75-5478 ‘

LAUREY KNOWLAND, CLAIMANT
William Rutherford, Claimant's Atty.
Merlin Miller, Defense Atty.

Request for Review by Argonaut
Cross~-Request for Review by Travelers
Cross-Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Argonaut Insurance Company requested and Travelers Insurance Company and claimant
cross-requested, Board review of the Referee's order which remanded claimant's claim for
his February 7, 1974 injury to the employer and its carrier, Argonaut; remanded claimant's
claim for his injury of September 3, 1975 to the employer cnd its carrier, Travelers, said
compensation due from it to be for both payment of medical services immediately following
the September 3, 1975 injury and compensation for temporary total disability until claimant
returned to work later in September, 1975, plus additional compensation as a penalty in the
amount equal to 25% of the compensation for medical services and the required corrpensohon
for temporary total disability; held the responsibility for continuing medical services after
claimant returned to work in September, 1975 and for other compensation that might later
be established to be attributable to both injuries to be the responsibility of both Argonaut
and Travelers, apportioned on a 50-50 basis to each; held Travelers should be repaid by
Argonour for 50% of the compensation they had paid to or on behalf of claimant for the
period since claimant returned to work in September, 1975 under the order designating a

paying agent; ordered Argonaut and Travelers each to pay claimant's o’rtorney an attorney
fee of $6OO

Claimant suffered a compensable injury on February 7, 1974 originally diagnosed as
a dorsal-lumbar strain, he was off work for a few days; when he returned claimant received
his regular wage. The employer's carrier, Argonaut, accepted the claim and eventually
it was closed on April 5, 1974 with an award for temporary total disability only. Claimant ‘
continued to seek period treatment for residual symptoms from this injury which, at times, ‘
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was for a mid-thoracic sprain and, at other times, for chronic lumbar strain. These treat-
ments received from Dr. Howard, a r-hlroprar‘hc phys:cmn were paid for by Argonaut.

as a residual consequence of claimant's compensable injury of February 7, 1974.

On September 3, 1975 claimant was injured again while working for the same
employer; at this time the employer's carrier was Travelers. The injury occurred when a
motor housing exploded and a large part of it struck claimant in the left shoulder and
left knee, also in the right forearm and upper arm and right cheek. Claimant was hospi-
talized and later developed symptoms of pain in his back on the left side between the
shoulder blades, his mid-back, his low back and his hips. Claimant missed one week
from work, however, he took vacation time so he would not lose any wages, and then
he returned to his regular job. Claimant continued to have pain in both the low back
and the upper back and subsequently in both legs.

On November 19, 1975 Argonaut denied responsibility for any treatment or dis- |
ability benefits ofter September 3, 1975, stating that claimant's medical problems
thereafter were directly attributable to claimant’s injury of that date.

On December 8, ]975 Travelers denied claimant’s claim for the Sepfember 3,
1975 i injury, stating’ that the medical information indicated that that injury was not the
sole cause of the back condition but that the back injury of February 7, 1974 might be
the significant cause. At the hearing Travelers conceded that it did have responsibility
for a compensable: industrial injury to the dorsal area of claimant's body for which it was
not.denying responsibility-but that the medical evidence indicated that claimant's
continuing problems were influenced by the prior injury resuduols and, therefore, the
respon5|b| lity of Argonouf

On December 22 1975 claimant requested a hearing on both denlols On January
9, 1976 the Board enfered an order, pursuant to ORS 656.307, designating Travelers as the
paying agent.

: Claimant continued to receive medical treatment after the September 3, 1975
accident alfhough he did return to work. It was noted by Dr. Howard's offlce that the
treatment, ‘injury ‘and diagnosis was the same as before September 3, 1975, however, the
medical reports indicated that claimant continued to have both upper and lower back
problems and, occasionally, some radiation into both legs.

The Referee found that claimant had needed continuous medical treatment between
February 7, 1974 i m|ury and September 3, 1975. Claimant had residual physncal impair=
ment from the 1974 i injury which reqmred 5uch treatment on a periodic basis in order to
allow him to continue working:

The Referee found it reasonable to infer from the medical evidence that after claim=
ant had returned to work following the second injury this need for medical treatment for
his low back injury of February 7, 1974 still continued despite the increase of -his sympto-
matology resulting from the Sepfember, 1975 injury. He concluded that Argonaut had some
continuing respon5|b|||fy for compenschon at least, for medical treatment for the confmumg
residuals of the February 7, 1974 injury.

He found that the evidence established claimant had suFFered a compensab|e injury
on September 3, 1975 which required medical treatment and caused, at least, temporary
disability; that Travelers was solely responSIble for the medical treatment rendered from
‘immediately after the September, 1975 injury until claimant had returned to work and
also for compensation for temporary total disability for the period of time claimant was off
work despite the fact that he took this as vacation time.
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‘that claimant had been treated continuously since the February incident, however, this
is not true. Claimant also informed Dr. Fax that he had had ho back problems prior to
- February, 1974 although he admitted on cross=examination that he had actually lost time
. from work because of the back injuries suffered in 1970 and again in 1972. '

The Board concludes that the responsibility for payment to claimant for medical
services received and compensation for temporary total disability is solely that of
Travelers. |t agrees with the Referee's assessment of 25% penalty against Travelers and
the award of attorney fees payable by Travelers but reverses the Referee's order in all other
respects.

- ORDER
‘The order of the Referee, dclfécl May 14, 1976, is reversed.

Claimant's claim for his September 3, 1975 injury is remanded to the employer and
its carrier, . The Travelers Insurance Company, for acceptance and payment of benefits as
provided by law from September 3, 1975 and until the claim is closed pursuant to ORS
656.268. : ’ : C

 Claimant is awarded a sum equal to 25% of the compensation for medical services
furnished and temporary total disability due claimant from September 3, 1975 until he
returned to work later in September, 1975, payable by The Travelers insurance Company. |

The employer, and its carrier, The Travelers Insurance Company, shall pay claimant's
attorney as a reasonable -attorney fee the sum of $400. S ’

Claimant's counsel is awarded as a reasonable attorney fee for his services at this
Board review, the sum of $200, payable by the employer and its carrier, The Travelers

Insurance Company .

WCB CASE NO., 76-383 JANUARY 12, 1977

LINDA KINGSBURY, CLAIMANT
Keith Evans, Claimant's Atty.
Philip Mongrain, Defense Atty.
Request for Review by Claimant

- Reviewed'by' Board Members Wilson and/Moore .

Claimant requests review by the Board of the Referee's order which remanded claim=
ant's claim to the employer to reopen with compensation for temporary total disability to
commence when claimant.is enrolled at the Portland Pain Rehabilitation Clinic and until
closure is authorized. Claimant contends she is entitled to further compensation for
temporary total disability. :

Claimant's treating physician, Dr. Duff, recommended claimant be evaluated by
the Portland Pain Rehabilitation Clinic and the employer agreed. The only issue at the
hearing was whether claimant was entitled to compensation for temporary total disability
while so enrolled. [t was the contention of the employer that claimant could be evaluated
under the provisions of ORS 656.245. Claimant contends she should receive compensation
for temporary total disability commencing December 2, 1975 at which time she commenced
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WCB CASE NO. 75-4092 JANUARY 12, 1977
WCB CASE NO. 75-4040 '

DORRIS DANIELSON , CLAIMANT
Robert Boyer, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's order which affirmed the
Fund's denial of July 8, 1975 and August 29, 1975 and also affirmed the Determination
Order of July 19, 1975,

This is a consolidated case involving two different denials but both were for the
same accident.

On February 14, 1975 claimant's job included packing film holders and, due to
faulty exhaust fans, poln’r fumes from an adjoining department pervaded clcnmcnf s work
area and were inhaled by her. Claimant complained of shortness of breath and nausea.
She was hospitalized and Dr. Hawkins diagnosed acute asthmatic bronchitis with acute
allergic reaction from paint fumes. Thereafter, claimant was hospitalized a total of
three times, the diagnosis each time was coronary insufficiency and coronary artery
disease. :

Dr. Hawkins, during claimant's third hospitalization, referred claimant to Dr. Gundry
who, on April 9, 1975, stated claimant had suffered acute pulmonary embarrassment from
the fume inhalation but the repeated hospitalizations were caused from acute asthmatic
attacks which could not be related to the inhalation incident. He did not feel the ' pcmenfs
dyspnea and chest pain can continue to be related organically to the inhalation incident,
however, claimant was upset with the incident and her anxiety could play a major role in
repeated hospitalizations and, therefore, these symptoms are related to.the original incident
but not organically.

- Dr. Hawkins referred claimant to the Thoracic Clinic and Dr. Crislip, a specialist
in heart and lung disease, found little organic disability and stated her symptoms were on
a psychological basis.

On July 1, 1975 Dr. Hawkins released claimant to part-time work. Claimant did
not return to work and has never stopped receiving medical treatment from Dr. Hawkins.

" The Fund first accepted claimant's claim for inhalation of pain fumes but on July 8,
1975 issued a partial denial denying a myriad of complaints alleged by claimant. Claimant
then filed an aggravation claim which the Fund also denied.

Claimant's testimony at the hearing was full of contradictions. She first denied ever
having prior asthma, then admitted she had the condition and took shots for it in California;
she first denied ever hovung pneumonia, then admitted she may have had it; she denied
any heart problems prior to the accident when, 'in fact, she had been fckmg Quinidine, a
drug used for heart disease, for years prior to this incident.

The Referee found that the only medical evidence supporting claimant's claim that.

all of her problems were related to the injury was that of Dr. Hawkins. Dr. Hawkins has
had his license suspended the other physicians have stated that claimant is taking
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unnecessary medication and none connect claimant's problems with her injury. This,
together with the questionable credibility of claimant herself, has persuaded the Referee
that the actions taken by the Fund were proper and justified. He affirmed the two denials
and the Determination Order which had awarded compensation for temporary total dis=
ab|hty only.

" The Board, on de novo review, adopts the Referee's order.

ORDER

The order of the Referee, dated June 18, 1976, is affirmed.

WCB CASE NO. 75-5184 . JANUARY 12, 1977

In the Matter of the Compensation
of the Beneficiaries of

MELVIN BOTTS, DECEASED

William Reynolds, Claimant's Atty.

Dept. of Justice, Defense Atty.

Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
The claimant, widow of Melvin Botts, requests Board review of the Referee's order

which dismissed her claim for compensation because of claimant's failure to request a
hearing within 60 days after the denial of said claim by the State Accident Insurance Fund.

After the demise of the workman, the claimant signed a claim for compensation on .
‘May 20, 1975; on June 26, 1975 the Fund denied the claim. About a week after claimant
received the denial letter she took it to her attorney's office and left it there. The A
attorney testified that he knew that he had not made out a claim and thought the Fund was
trying to use the notice of death as a claim and attempting to improperly accelerate
claimant's rights. He tried to make a claim by letter dated September 25, 1975 under the
erroneous assumption that no claim had previously been filed but was advised that claimant
already had made a claim. He requested a hearing.

ORS 656.319 provides that with respect to objection by claimant to a denial of a
claim for compensation under ORS 656.262 a hearing thereon shall not be granted and the
claim shall not be enforceable unless a request for hearing is filed not later than the 60th
day after the claimant was notified of the denial or not later than the 180th day if the

claimant establishes, at o hearing, that there was good cause for failure to Flle a request
by the 60th day.

The Referee found, based upon the testimony at the hearing, that the claimant had
left the letter of denial with her attorney and had made several visits to his office there-
after but apparently had never realized she had filed a claim for widow's benefits and,
therefore, never advised her counsel of the claim.

The Referee further found that the attorney, being unaware of the filed claim,
undertook to determine whether or not claimant had « |usflf|ab|e claim and sought to gain

as much information as possible prior to filing a claim in claimant’s behalf,

The Referee concluded that claimant had not shown justifiable excuse for requesting .
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‘a hearing more than 60 days after she had received the denial. Although claimant's
attorney didn't know that she had filed a claim, the Referee felt the attorney had an
obligation after reading the letter of denial to check with the Fund and ascertain the
facts of the claim. Had he done. so this would have brought forth the truth of the sﬁuohon
immediately and a request for hearing could have been timely filed.

. The Refereé, having determined that the request for hearing was untimely, concluded
it was not necessary to determine whether the workman's work had been a material contri~
buting cause to his death.

The Board, on de novo review, affirms and adopts the Referee's order.
ORDER
The order of the Refereé, dated July 8, 1976, is offirmed.

WCB CASE NO. 76-1408 JANUARY 14, 1977

THEODORE BRYSON, CLAIMANT
Evohl Malagon, Claimant's Atty.
Lyle Velure, Defense Atty.

Order of Dismissal

‘ A request for review having been duly filed with the Workmen's Compensoflon Board
in the above entitled matter by the Department of Justice on behalf of the State Accident
Insurance Fund, and said request for review now having been withdrawn,

It is therefore ordered that the request for review now pending before the Board is
“hereby dismissed and the order of the Referee is final by operation of law.

WCB CASE NO. 76-1146 JANUARY 14, 1977

CLIFFORD MOORE, CLAIMANT
William Sizemore, Claimant's Atty.
Daryll Klein, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

Claimant requests review by the Board of the Referee's order which affirmed the
denials dated December 5, 1975 and February 4, 1976.

At issue at hearlng, and before the Board, is whether the incident of September 12,
1975 was a new injury or an aggravation of claimant's industrial injury of October 25,
1974, On March 9, 1976 United Pacific was de5|gncted the paying agent, pursuant to
ORS 656.307.

Prior to the chober, 1974 injury claimant had had back surgery in 1964, 1965 or

1966 for an injury which he suffered while in California. Thereafter, claimant had inter~
mittent back pain but was able to work.
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In August, 1971 claimant suffered a compensable injury and underwent medical
treatment for his low back but lost no time from work.

On October 25, 1974 claimant again sustained a compensable injury to his low back;

the claim was closed by a Determination Order dated: February 25, 1975 with no award
for permanent partial disability. ‘

Claimant alleges that on September 12, 1975 he again sustained a low back injury.
On September 15, 1975 claimant's physician, Dr. Hoggard, hospitalized him with acute .
low back pain; he indicated claimant did not give a history of an injury to his back in
September. Dr. Hoggard related claimant's condition to the October, 1974 injury.

Claimant filed a claim for an injury on September 12, 1975. The Fund, on
December 5, 1975, denied any oggravohon claim and on Februory 4, 1976 United Pacific
denied responsnbllnty for any new injury benefits.

There was conflict in the evidence as to what happened when claimant's wife called
the employer for claim forms. Claimant admits his wife requested a form for an off-the-job
condition but testified this happened from confusion on his wife's part. Claimant stated
he was to have ‘an operation for a lesion on his forehead on September 16 and this caused
his wife's confusion.

In March, 1976 claimant underwent surgery for radial bilateral discectomy L4-5,

The Referee found claimant had a ready explanation for every inconsistancy that
arose with this claim. Claimant testified it was preposterous to say he suffered an off-the-
job injury by lifting a sack of potatoes. Claimant further testified that he was in such
severe pain that the only interest of his doctor at the time the history was given to the
doctor by claimant was simply to just relieve his pain. The Referee found this equally
preposterous . - :

It's an accepted belief that a history given by a claimant to a doctor at the time of,
or close thereto the time of, injury is given accurately because claimant wants the doctor
to be informed of everything in order to diagnose and treat him effectively. The Referee
concluded claimant's alleged injury of September 12 did not occur.

Furthermore, the physicians' opinions relating claimant's September, 1975 incident
to his October, 1974 injury were valueless because an imcomplete history had been
given to them. Therefore, claimant also failed to prove he had aggravated the October,
1974 injury. The Referee 'affirmed both denials.

The Board, on de novo review, adopts the Referee's order.

ORDER

The order of the Referee, dated June 21, 1976, is affirmed.
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WCB CASE NO. 76-1811  JANUARY 14, 1977

PAUL SNYDER, CLAIMANT . ’
Dan O'Leary, Claimant's Atty.

Dept. of Justice, Defense Affy
Order

On January 5, 1977 the Board received from claimant, by and through his attorney,
a Motion for Reconsideration of its Order on Review entered in the above entitled matter
on December 28, 1976.

The Board, after giving due consideration to the motion and the affidavit in support
thereof, concludes that the motion should be denied.

It is so ordered.,

WCB CASE NO. 74-3022 JANUARY 14, 1977

WILLIAM E. PATTERSON, CLAIMANT
Gary Galton, Claimant's Atty.

Dept. of Justice, Defense Atty.
Amended Own Motion Order

On Janudry 5, 1977 an Own Motion Order was issued in the above entitled matter.
The date set forth inthe sixth line of the third ﬁcrograph on page 1 of said order is -
erroneously stated as April 6, 1972; the order should be corrected to read April 6, 1962.

It is so ordered.

'WCB CASE NO. 75-4888 JANUARY 14, 1977

BILLY NORTHCUTT, CLAIMANT
Frank Susak, Claimant's Atty.
Frank Lageson, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .

Claimant requests review by the Board of the Referee's order which awarded claimant
160 degrees for 50% unscheduled disability. Claimant contends he is permanently and
totally disabled, or entitled'to a greater award for his permanent partial disability.

Claimant sustained a compensable back injury on July 9, 1971, Thereafter, claimant
moved to San Jose to live with relatives; he had no income. In 1972 Dr. Gardner, an

orfhopedlsf, performed a two-level laminectomy.

A Determination Order of August 24, 1973 granted claimant temporary total disability
only. :

In 1973 claimant moved to Boise and went-to work for Morrison-Knudson, doing
weldlng layout work for the Teton Dam. While employed there claimant's back became
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worse= A Boise orthopedist performed a laminectomy and fusion in 1974, Also while in
Boise claimant had an ulcer which required removal of 3/4 of his stomach.

A Second Determination Order of October 24, 1975 granfed claimant an award
of 96 degrees for 30% unscheduled disability.

Claimant was sent to the Disability Prevention Division in March, 1976 where he
was found to have problems primarily functional in nature. Claimant claims he cannot
work; the doctors at the Disability Prevention Division felt that he would qualify for
work other than that which he was doing at the time of his injury. Claimant has five
convictions for DUIL but claims he doesn't have an alcohol problem but only drinks vodka
to ease his back pain. Claimant testified he has not worked since 1973 and has made no
effort to find work.

Claimant has been seen or treated by a roster of doctors. His condition was diag=
nosed as lumbosacral strain. During October, 1975, after his surgery, claimant was found
to be medically stationary and his disability rated as moderate.

Dr. Berselli examined claimant in January, 1976 and found residual low back pain
and left lower extremity pain.

The Referee found claimant was non-motivated; the preponderance of the medical
evidence does not support a finding that claimant is permanently and totally disabled.
It does indicate claimant's disability was moderate in range. The Referee concluded that
the award made by the Determination Order of October 24, 1975 should be increased.
He granted claimant an award of 160 degrees for 50% unscheduled disability.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated July 30, 1976, is affirmed.

}

WCB CASE NO. 76-2703 JANUARY 14, 1977

KATHEY CASEY, CLAIMANT
Charles Robinowitz, Claimant's Atty.
Ray Mize, Defense AH'y

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .
Claimant requests review by the Board of the Referee's order which granted claimant
an award of 16 degrees for 5% unscheduled disability, allowed the carrier an offset for

. overpayment of temporary total disability and approved the carrier's denial of payment
of $406 bill from Dr. Oriente.

Claimant confends she is entitled to an award of 128 degrees unscheduled disability
and that the carrier is responsibile for Dr. Oriente's bill. The offset for overpayment of

temporary total disability granted by the Referee was not contested.

Claimant sustained a compensable injury on May 21, 1975 while working as a nurse's
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aide. Dr. Srinvivasan diagnosed low back pain and found no permanent impairment.
Claimant returned to work but developed increased pain; she stopped workmg Claimant

- was found to be medically stationary on June 13, 1975 and returned to work in Sepfember,
1975 but could not perform all of her duties as a nurse's aide.

On October 28, 1975 the Orthopedic Clinic reported a resolved acute lumbosacral
strain and recommended claimant be retrained for some occupation not requiring heavy
lifting. Claimant was then released for work on November 3, 1975.

Claimant was referred to Dr. Baskins who hospitalized claimant for traction. After
her discharge Dr. Baskins, on October 28, 1975, reported claimant should be retrained
for work not requiring heavy lifting.

A Determination Order of December 10, 1975 granted claimant compensation for
temporary total disability only.

Claimant was referred through the Disability Prevention Division for vocational
retraining but.before anything could be done claimant moved to California. Claimant.
is presently in.a rehoblllfohon program in California, studying to be an accounting clerk

Claimant obtained a |ob as a coder during February, 1976 but snfhng all doy caused
pain in her upper back. After claimant had seen Dr. Oriente about this pain her employer
arranged for claimant to stand at her job four hours and sit four hours. She: can tolerate
the job under these circumstances. Based on Dr. Oriente's advice, clcimanf now wears
flat shoes.  Claimant's visit to Dr. Oriente was at her attorney's odv1ce however, the
carrier denied the payment of his bill for $406, contending it was for the purpose of
cldmg c|c||mc|nt s case.

- The Referee found claimant was still suffering pain and discomfort in her back and
still taking medication for it. The Referee concluded this low back condition was, to a
small degree, disabling and prevented claimant from doing certain types of work which
she was able to do before her injury. He awarded her 16 degrees for 5% unscheduled
disability to compensqfe her for her loss of wage earning capacity.

The carrier based its denial of payment of the medical blllmg of Dr. Oriente on the
Court's ruling in.Chapp v Miller, 264 Or 138 which disallowed such expenses when
generated for litigafion. The Referee found that Dr. Oriente's bill was for services that
where not for treatment but were solely to assist claimant in. preparmg her case. The
referee affirmed the denial.

The Board, on de novo review, adopts the Referee's order.
ORDER
The order of the Referee, dated August 12, 1976, is affirmed.
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WCB CASE NO., 76-237 JANUARY 14, 1977

ARLEEN DALKE, CLAIMANT

Donald Richardson, Claimant's Atty. .
Merlin Miller, Defense Atty.

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by' the Board of the Referee's order which affirmed the-
Determination Order of January 6, 1976. Claimant contends she is permanently and
totally disabled.

Claimant sustained a compensable back injury in April, 1968. Claimant saw Dr.
Pyrch on April 13, 1968 who found no permanent impairment and released claimant to
work on June 3, 1968. Claimant was referred to Dr. Clarke in July, 1968. He felt
claimant should continue to work and said there had been "no new injury and no other
treatment." There was evidence of degenerative changes and arthritic problems super-
imposed on congenital unstable low back.

, A Determination Order of September 11, 1969 granted claimant 64 degrees for 20%
unscheduled disability . o

. Claimant underwent a hemilaminectomy on February 20, 1969 and was released to
regular work on April 4, 1969.

_ In February, 1974 claimant had a flareup of symptoms and was hospitalized. for
conservative treatment. On April 9, 1974 Dr. Clarke performed a fusion at L4-S1,

On July 22, 1975 claimant was examined by the Disability Prevention Division
who indicated a job modification was advisable with avoidance of heavy lifting, bending
or twisting and that claimant was not medically stationary. :

On November 10, 1975 Dr. Clarke stated claimant could not return to her regular
work of cutting and wrapping meat but that there were jobs she could perform. -

A Second Determination Order of January 6, 1976 granted claimant an additional
48 degrees for 15% unscheduled disability. Claimant now has received a total of 112
degrees for 35% unscheduled disability. '

The Referee was not convinced that claimant could not do anything. Claimant
contended she fell within the "odd-lot" category and was permanently and totally
disabled. The medical evidence indicates claimant can return to full time work and
there was no medical mention of claimant being permanently and totally disabled. The
Referee concluded claimant had failed to meet her burden of proving "odd-lot" status.

‘ LY

The Referee further concluded claimant's emotional problems were interfering with
her recovery and she is entitled to vocational counseling, although he doubted that this
would help claimant. The Referee affirmed the Determination Order of January 6, 1976
on the basis that claimant had been adequately compensated for her loss of wage earning
capacity by the prior awards.

The Board, on de novo review, adopts the Referee's order.
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ORDER

The order of the Referee, dated July 30, 1976, is affirmed.

WCB CASE NO. 76-356 JANUARY 14, 1977

DENNIS EASTON, CLAIMANT
John Bogardus, Claimant's Atty.
Dept. of Justice, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Cloimant requests review by the Board of that portion of the Referee's order which
affirmed the award for 30% loss of left leg made by the Determination Order of February
10, 1976.

Claimant contends he is also suffering from an unscheduled back disability as a result
of his industrial injury and that he is entitled to penalties and attorney fees for the Fund's
unreasonable delay in providing claimant with medical reports.

Clmmcnf sustained a compensable left leg injury on September 23, 1974; he now
wears a 3 inch lift in his left boot. Dr. Bomengen noted the leg shorrnmg created a
tendency for claimant to have low back difficulties without the use of this lift.

The Referee found that with the use of the lift claimant's scheduled disability was
lessened and that, considering the medical reports which indicated no abnormality struc=
turally to account for the knee pain claimed by claimant and deciding the disability strictly
on a loss of function-basis, the award of 30% granted by the Determination Order of
February 10, 1976 was adequate.

Claimant testified he does have back pain "just a little bit." The Referee concluded
that pain without disability is not compensable, therefore, claimant had no’r proven he had
sustained an unscheduled disability.

On the issue of penalties and attorney fees for delaying in forwarding medical reports,
the Referee found that claimant's attorney's first written demand for medical reports was
on February 12, The medicals were received on April 11. The Referee concluded that the
only evidence of claimant's attorney's demands was this one letter and his attorney's other
contacts were not documented, therefore, the Referee refused to assess penalties and
award attorney fees for this alleged delay.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated October 21, 1976, is affirmed.
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WCB CASE NO. 75-5175 JANUARY 14, 1977

EDWIN RESCH, CLAIMANT
Joel Reeder, Claimant's Atty.:
Dept. of Justice, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore..

The State Accident Insurance Fund requests review by the Board of the Referea's
order, as amended, which remanded claimant's claim to it to provide claimant with treat-
ment by Dr. Cote, including time loss from the first post-hearing treatment provided by
Dr. Cote, until closure is authorized.

Claimant sustained a compensable injury on February 27, 1974 to his low back and
groin, diagnosed as low back and sacroiliac strain. Claimant was released for light work
on May 2, 1974. He did not return to work. !

Claimant was seen by Dr. Thompson, a psychiatrist, who diagnosed chronically
depressed passive-aggressive personality disorder, alcoholism and drug overdose.

In June claimant reinjured his back while working on his roof. Dr. Bolton indi-
cated in his report of September, 1974 that claimant had no sngmflconf low back problem
although he complamed of great discomfort,

A Defermmahon Order of October 31, 1974 granted claimant 32 degrees for 10%
unscheduled disability whnch by shpulohon approved on February 24, 1975, was increased
to 49.75 degrees. , -

On April 30, 1975 claimant was found to be vocationally hdndmoppéd and his claim
was reopened. Dr. Walters examined claimant in June, 1975 ond found no objective
abnormality present. ‘

Claimant's vocational rehabilitation program was suspended on August 12, 1975,
In late 1975 claimant began seeing Dr. Cote for chiropractic treatments. Dr. Cote
testified at the hearing that the treatment he was providing claimant for his back was
causally related to claimant’s original injury. Dr. Cote recommended further treatments.

The Referee found claimant's psychological problems have lessened.: The medical
evidence indicates only Dr, Cote finds claimant needs further treatment. However, chiro-
practic treatment is recognized in Oregon and claimant has the right to seek such treatment
for an injury-related problem.

The Referee concluded that any treatment that might aid claimant in returning to the
labor market should be provided claimant and he remanded the claim to the Fund to provide
the treatment recommended by Dr. Cote and also for payment of time loss.

The Board,A on de novo review, finds Dr. Bolton, who treated claimant for his indus-

© trial |n|ury, states in his report of March 30, 1976, that he cannot substantiate all of

claimant's complaints; he found no orfhopedlc defects and has no orthopedic treatment to

recommend. He could make no objective finding of anything which would interfere with
claimant's ability to work, he found no loss of function.

The Board concludes that the Referee's order must be reversed.
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" The Referee concluded that the opinions of Drs. Wysham and Deitz that claimant's
heart attack was caused by worry about financial difficulties on company time which
established o medical causal relationship between the myocardial infarction and claimant's
employment were not legally tenable. Employment, per se, does not establish legal
causation, nor does self-induced stress unrelated to the employment.

The Referee concluded claimant had failed to establish legal causation and he
affirmed the denial of the employer. ' :

The Board, on de novo review, adopts the well-written order of the Referee.
ORDER

The order of the Referee, dated June 18, 1976, is affirmed.

WCB CASE NO. 74-299 JANUARY 14, 1977

DON MILLER, CLAIMANT

David Vandenberg, Claimant's Atty.
Dept. of Justice, -Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore .,

Claimant requests review by the Board of the Referee's order which affirmed the
Fund's denial of October 29, 1973 for a chronic obstructive pulmonary disease.

Claimant is a 58 year old welding instructor at OTl who has been so employed for
20 years. While welding claimant wore gloves and a welding hood; the hood does not
protect a person from the fumes. The density and duration of the fumes varied depending
on the number of people welding.

Claimant was also exposed to asbestos dust used in cooling weldments; however, this
exposure was only for one week, once each school term.

A breathing zone sample was performed by an industrial hygienist on-October 11,
1973; 13 students were being instructed in welding. The conclusion reached was that
- the instructor would not be exposed to the welding fumes to a sufficient extent to be
“injurious to him. The conditions of this "sample" were not really typical of the conditions
to which claimant was normally exposed because usually there were more than 13 students
being instructed and the students become more proficient with such instruction, they are
able to increase their welding and the concentration of fumes becomes much greater.

In January, 1976 another sample was taken and the asbestos exposure was found to
be very low.

Claimant sought medical advice from his family physician, Dr. Kochevar, who
reported lung abnormality from welding fumes. In August, 1973 claimant was referred to
Dr. Perlman who found asthematic bronchitis due to chemical irritation based on exposure
to welding fumes.

In September, 1973 claimant was seen by Dr. Hunt who found allergic rhinitis and
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chronic bronchitis which he ottributed to cigarette smoking. Dr. Hunt did not relate
claimant's problems to his work nor did he find that claimant's work had aggravated his
condition,

‘On October 22, 1973 Dr. Parcher examined claimant and stated his pulmonary
problems were not the result of welding fumes because the exposure would not be of
lasting effect.

On January 22, 1974 Dr. Kochevar stated that it was a medical probability fhc’r
claimant's work coused or aggravated his condition.

On May 6, 1974 Dr. Hunt indicated claimant had mild chronic obstructive pulmonary
disease caused by heavy cigarette smoking, together with shipyard and asbestos exposure;
later he stated it was not medically probable that the asbestos exposure had aggrcvo'fed
claimant's chronic obstructive pulmonary disease. : .

On August 20, 1974 claimant was examined by Dr. Berven who felt claimant had
an "excellent history of asbestos exposure" but had none of the "classic features” of such.

The ‘Referee found that as far as the asbestos exposure was concerned claimant had
not proven it was causally related to his chronic pulmonary disease. This exposure was
not dculy and the preponderance of the medical evidence indicated it was not related,

The Referee found that if claimant's lungs were more susceptible to the disease
because of his heavy cigarette smoking and he developed chronic obstructive pulmonary
disease which was mc’rerlolly contributed to by his work exposure his condition would be
compensable . This is strictly a medical question and there were medical opinions expressed
both pro and con.

The Referee concluded that the preponderance of the evidence did not support a
finding of a relationship of claimant's work to his present condition. Dr. Hunt, who has
treated claimant from 1971 and saw him in 1974 and 1976 found no causal connection
between the welding fumes exposure and claimant's conditions.

; ,
The Referee concluded the denial of October 29, 1973 was proper.
The Board, on de novo review, adopts the Referee's order.

ORDER

The order of the Referee, dated August 26, 1976, is affirmed.

SAIF CLAIM NO., WC 212199  JANUARY 14, 1977

ROB O'CONNOR, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination

Claimant sustained a compensable low back injury on October 7, 1969 and under=
went a laminectomy on December 5, 1969. His claim was closed on May 4, 1970 with
an award of 32 degrees for 10% unscheduled low back disability. Claimant's aggravation
rights expired on May 3, 1975.
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~ On December 1, 1975 claimant's claim was reopened for aggravation. On
February 19, 1976 claimant underwent another laminectomy at L5-S1 and a
spinal fusnon. Dr. Rockey found claimant medically stationary on November 8,
1976 and claimant was released to full activities with the exception of
repetitive heovy lifting. Dr. Rockey rated claimants Ioss of function of his back
as mild. : \ ’

The State Accident Insurance Fund requested a determination on December 1,

- 1976. The Evaluation Division of the Board recommends compensation for temporary
total disability from December 1, 1975 through November 8, 1976 and an
additional award of 32 degrees for ]O% unscheduled low back disability.

The Board agrees with this recommendation.

ORDER

Claimant is hereby granted compensation for temporary total disability
from December 1, 1975 through November 8, 1976 and awarded 32 degrees for
10% unscheduled dlsablhfy This is in addition fo all prewous awards received
by clalmanf '
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Back: 50% where want total: V. Hams -~~~
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Neck: 40% on settlement: E. Thompson 68
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Hearing loss: 30% affirmed: W. Post —— e 20
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Lung condition: none where pollution causes trouble: D. Parker 250
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: i
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Carrier dismissed out of proceeding: K. McRay memmmmmmmmmmmmmmmmc e 62
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Consolidation possible only by remand: |. Tallman =eecan==na- o sa e e ==mn- 164
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Motion denied: M. Koonce =mmmmmmmmmmmmc e mmm s | |
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Notice of injury four years late: M. Shifton semercmmcmcccaccscec e me=== 208
Order corrected: C., Woodruff mmmmcmccacmcnmasmnea-. wmmmmmmmmennnnnnn 271
Order corrected: W, Patterson mmrmemmmcansemem——— 293
Order modified several months later: S. Kahl smmmenccsscccssscssssssecssses=s 3
Order revised: J. Mauldin  —eeccmmmc e mmmmmmmmnnns (5
Own motion closure was error: N, Crane =mmmancnnscncccsssasscecseessemsen== 200
Own motion not relief valve for defective appeal: W. Wamsher =messmrnnccnanc=- 260
Reconsideration denied: P. Snyder —mmmmmmmmmmmsssassssssssssesseeesmnmnnnes 293
Remand denied: W. Ritchie —mmmmmcmccscsmcscsssssscse s emmmnmnnnnnnes 90
Remanded on stipulation: R, Gaylord =rmmmsmcmsssncccsssscssecssmmmmennnenas |14
Res judicata on medicals: G. Richards mmmmamnna s e e et 23
Retraining program moots claim closure: J. Mauldin  semcesrnenscssssssecse—=. 70
Settlement modified: J. Hanlon =sescscsccsccccccasccscssssssssss s =n- 288
REQUEST FOR REVIEW .
Defective notice: A. Jones ==mmmcmammmcccccccmssnc e s e nn s nnne 2
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SECOND INJURY FUND

Relief denied: C. Woodruff socmcsmnssssasmsssssmssnrssnmnnnnn e nannnmn——— 234
Relief denied: J . Brawner ==m=mmmmnonmmcccccsssscomsesecsosssseeceme e e mnene 267

TEMPORARY TOTAL DISABILITY

Days off to visit doctor compensable: W, Perkins = =mmmmn R ——— O i {
Denied where prior litigation: P, Snyder =mmemsmsmsmmnmncsscssrcccnsssmeeeses——— 249
Pain clinic basis for reopening: L. Kingsbury =mssmmomassmncssscssssmssscnssones 287
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Reopening denied: B. Debolt =eermmemmmmcmmmmeemnnnmmnnneen e mnnnemnnnns 246
Termination proper: F. Mahoney ===
Time loss premature closing where no psychiatric evaluation: P. Dimmick =mmmmm= 19

i e e e s e 243
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Affirmed for woman: M. Rogers ==-= e e e e e e e e D)
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Denied even though unfit for any employment: M. Johnstad =memmmemmmnmemmnn= 119
Denied for hernia: A. Holten - e e nmemnneeannnes 205

e ——mnnnne |

Denied for lack of motivation: O. Olson =—=memecme—m——
Determination reversed and reduced to 75%: N, Thompson s=mmas——ssmmnnemenn=s 28]
" Odd-lot total: S. Mack
Odd-lot total: B. Jones e 46
Odd-lot total: L. Amos memmrmanmesmnnesannmemnaneeennesnnnnmenansemnnne= 173
Odd-lot total aofter fall where severe emotional overlay: D. Chose wwmommcmmmmas 79
Own motion allowance on 1961 claim: B. Hopper =mmmmmmmmmmcmmnemmmnneemanes 273
Reduced to 30%: D. Coleman —mmmmecmmmccmmnmnmennne—n————————eaneemnnm 49

Reduced fO 500/0 on Sp”f VOfe: R. GUerrc = = U DL ML ALSIP e S S LRI PSP SPLAIP PP PR PR EPLIPLPIF P SR L LIPS S L L P 80
Reduced to 75%: A. Elliott =mmmmmmn

L WL LA PR B LA P B SPLARA_II 3 PR TS S RPN U 39 SR I SASP_ PSP IR I SO S S S S e e e s bt et v 3 2

e e e 93

Reduced 0 75%: G. Jones =mmmmmmemnmmmmnmmsmmnmmsmmneamnssmnnnmemnnene |25
Reduced to 80%: L. Martin ~mmmemmmm==mm=mmmmmmmmmmmmmmmemmmmm e mmmmm 1]
Reversed. determination where unrelated disabilities: J. Combs emmmmammmmmemmmne 201
Reversed for foot injuries: E./ Miller e ~- 242
Sixty-seven year-old factory worker: E. Green =mwmemmmemnmommmnnommnnnmmemne 122

VOCATIONAL REHABILITATION

Appeal denied until medically stationary: T. McCormick e 229
Moots appeal: D. Bennett e ~ mmre e | 62
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Albiar, Abel
Albiar, Abel
Alley, Ernest
Alley, Ernest
Amos, Leland
Armstrong, Jerry
?tkinsbn,‘Robert

Badoni, Josephine
Baldock, JoAnn
Baley, Paul

Ball, John F.
Baney, Floyd
Barney, Eileen
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Baxter, Zella
Beal, Eugene

" Behrendsen, Helen

Bennett, David
Bennison, Richard
Bettencourt, Sheryl
Biehler, Kenneth
Bjorkman, Keith
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Boothe, Esther .
Botts, Melvin
Bowen, Walter
Bowland, Raymond E.

Brawner, James A.
Bresnehan, Paul
Brooks, Bonnie
Brown,. Clarence E.
Bryson, Theodore
Burks, James
Burnett, Gary -

dba Forest Fibers Co.
Burtis, Steve
Butler, James

Canady, Major, Sr.
Carlson, Richard P.
Carpenter, Leo
Carpenter, Vincent
Carter, John

Case, Floy

Casey, Kathey

Cash, Joe
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WCE Case Number

75-3628

75-3628 :

Claim No. E 42 CC 98720 RG
75-1826
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73-3484
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76-721

76-392

75-1117

75-5036

SCH Claim No. B 119536
76-2527 and 76-2528
76-880

75-3951

76-3554
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76-1821
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76-1944
75-5520
75-4884+
76-331
75-5184
75-2840
76-980
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76-1290

No Number Available .
SAIF Claim No., EC 188268
76-1408

SAIF Claim No. A 860714

75-5392
75-4836
Claim No, AC 131218

76-964

76-1892

SATF Claim No. ZB 141617
76-13 :
75-4519

- 75-3597

76-2703

75-4798
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1
64
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51
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95
47
264
75
215
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95
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161
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Cioch, Joseph
Clark, Chester
Clark, Richard
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Crane, Nell
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Curry, Harold
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Dalke, Arleen
Danielson, Dorris
Datz, Josef
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David, Nelva
David, Victoria
Davis, Jeffrey

DeBolt, Betty
Digiorgio, Philip
Dimmick, Patricia
Dimmick, Patricia
Doney, Albert
Dyer, Jerry L.

Easton, Dennis K,
Easton, Dennis
E1liott, Alfred
Erwin, Joann

Farah, Jeanette
Ferdani, James
Fletcher, Paul
Foss, Barbara
Franklin, Roger
Fritz, Jerry
Fritz, Melvin

WCB Case Number

75-4032

75-56
75-4675
750387
75-1806
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75-1987

75-2800

76-5
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75-2733

SATF Claim No. EC
SATF Claim No. EC
74-2780

76-727

74-668
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86
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219
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49
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78
277
86
70

246
22
19
70

160

252"

53
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Knight, Jerry
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Koonce, Maurice
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Lanning, Darrell
Larvick, Maxine
Layton, Lawrence
Lee, Donald
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Lengele, Frank
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Maloney, James
Martin, Kenneth
Martin, Lola
Martin, Lola
Mauldin, James -
Mauldin, James
Mauldin, . James
Maynard, Richard

McAmis, Jack A.
McCormick,  Terrence
McCray, Katherine
McLeod, Hector N.
McManus, A. B.
McRay, Katherine E.

Merritt, Alfred
Micek, John J.

Middleton, Orville Lee

Miller, Don
Miller, Edward Alex
Miller, John '

Mitch Gordon Construction

Mitchell, John

Moore, Clifford
Murphy, Gary

" Myers, Lehman O.
Myers, Lehman O.

75-3228

WCB Case Number

75-5477 and 75-5478

76-2717

75-4108 and 75-5541
SAIF Claim No. NC 344816

76-2015

"75-1159

76-1442
76-969
76-1413
Claim No.
Claim No.

"Claim No.

Claim No.
75-5453

76-1661
76-122

76-857

75-1429
761092
75-3468
75-3468
75-4153
75-4153
75-4153
75-3600

75-5457
76-2135
75-4361
76-1381
75-1916
75-4361

76-1041
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" 73-3385

74-299
76-2085
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403 C 12628
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76-1771

SAIF Claim No. C 85844
SAIF Claim No. C 85844
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- Rak, Louis

Ralph, Lowell
Ranel, Jerry
Reese, Floyd
Rengo, Bruce
Resch, Edwin

Reynolds, Genevieve -
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Roach, Lonnie
Robinson, Eddie
Robinson, Robert
Robson, Stanley
Rogers, Mildred
Roland, Thomas
Rolfe, Keith

Roth, George Nathan

Roth, Nathan
Rumsby, Byron
Rush, Florence

Satterwhite, Leona (Samson)

Schnepp, William
Schwab, Ralph

Scramstad, Kathleen
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Shannon, Mary
Sheffield, Freda
Shifton, Michael
Short, Harley

Smith, Donald
Smith, Malcolm
Smith, Ralph J.
Sneed, Calvin
Sneed, Calvin
Snyder, Paul A,
Snyder, Paul
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Stamm, Sylvester
Steiner, James
Steinert, Charles
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75-3442

76-1189
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76-1074
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76-1171
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75-1556

75-3953
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74-1850
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Claim No. NA 915909
75-1355

76-839
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144
74
84
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17
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117
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75
85
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211

208
66
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148
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293
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99
130

59
149
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Umber, Walter
Vogue, Jennings

Waits, Wilma
Waldroup, Sally
Waldrum, Mary
Walker, ILda :
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Webb, Roy W,

Whitesides, Marilyn
Widener, Don L.
Williams, Margene
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Wilson, Harmon
Wisherd, William'D.

. Wolf, Gladys

Wolfe, Floyd
Wolford, Velma
Wonch, Herbert
Woodruff, Charles
Woodruff, Charles
Wyrick, Sharon
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Zimmerman, Grayce
Zunck, William
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75-2833
75-4853

SAIF Claim No. A 801099
75-3781
75-4685
Claim No. B53-131107
75-2143
74-4508
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SAIF Claim No. A 603186 and

A 717527

76-902

74-999

76-1232

SAIF Claim No. C 111540
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76-2041

75-3151
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76-1699
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74-1825

76-146

76-1669
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CIRCUIT COURT SUPPLEMENT l
FOR VOLUME 19
VAN NATTA'S WORKMEN'S COMPENSATION REPORTER

Kuskie, Glen E. WCB Case No. 76=-2015 == Affirmed.

Heaton, C. David WCB Case No. 75-4194 == Affirmed.

Nelson, Marshall. WCB Case No. 75-3039 == Affirmed.

Olson, Ole No. A 7610-14974 -~ Affirmed.

Pacheco, Manuel No. 76-715 E — Appeal moot.

Culwell, Mildred E. WCB Case No. 74-2780 == Affirmed.

Hash, Allen WCB Case No. 75-4903 —- 40% allowed.

Hash, Allen WCB Case No. 75-4903 =~ Amended order, awarding atty. fee.
Badom, Josephine WCB Case No. 76-721 == Affirmed.

Ranel, Jerry WCB Case No. 75-1617 == Affirmed.

Lugvuel Fred WCB Case No. 75-5453 -~ Remcmded for hearing.

Ga Eldon No. A76 11 15656L -- Death benefits allowed.

Kel)l’y, Patrick No. 76-6032 -~ Affirmed except for fee,

Vogue, Jennings WCB Case No. 75-4853 == Affirmed. .
Robinson, Robert WCB Case No. 75-4068 == Affirmed.

Schnepp, William No. A-7611-15660 == Affirmed.

Hoffman, Craig WCB Case No. 75-5118 == Affirmed.

Davenport, Vicki WCB Case No. 75-5433 == Affirmed. :
Guerra, Ralph F. WCB Case No. 75-4823 =~ Opinion of hearing officer affirmed.
Behrendsen, Helen No. 98149 == Claim allowed.

Pinkley, Lyle No. A7611-16545 == Order of Referee reinstated.

Umber, Walter WCB Case No. 76-2833 == Affirmed.

Carpenter, Vincent WCB Case No. 76-13 == Additional 15% allowed.

Hicks, Betty WCB Case No. 76-1296 == Affirmed.

Horn, Hilda Case No. 76-2679 == Affirmed.

Johnson, Clifford W. WCB Case No. 76-1981 == Affirmed.

" Rolfe, Keith A. Case No. 76-6500 == Order of Referee reinstated.

Neufeld, Esther Case No. 23744 == Order of Referee affirmed.
Williams, Margene WCB Case No. 76-1232 == Affirmed.

Conner, William F, WCB Case No. 75-2733 == Affirmed.

Wolf, Gladys WCB Case No. 75-3151 == Order of Referee reinstated.
Rak, Louis WCB Case No. 75-5579 == Claim allowed.

MacFarquhar, James No. 76=12-17591 == increase of 80 degrees.
Amos, Leland WCB Case No. 76-714 == Affirmed.

Armstrong, Jerry WCB Case No. 73-3484 == Affirmed.

Carlson, Richard P. Case No. 76-1005 == Increase of 15%.

Plunk, Cecil WCB Case No. 75~3531 == Affirmed.

Barney, Gerit WCB Case No. 76-880 == Affirmed.

Case, Floy Case No. 21747 == Affirmed.

Holten, Adrian H. WCB Case No. 76-1588 == Affirmed.

Tanory, Daniel WCB Case No. 74-4630 == Order of Referee reinstated.
Sheffield, Freda K. WCB Case No. 76-1074 == Affirmed.

Maloney, James No, 77=112-E-2 == Affirmed.

Cioch, Jozef WCB Case No. 75-1806 == Affirmed.

Richards, George WCB Case No. 76~536 == Affirmed.
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224 Taylor, Marion Case No. 77-0205 == Order of Referee affirmed.
232 Stamm, Sylvester WCB Case No. 75-5128 ==_Affirmed.

234 Smith, Donald C. WCB Case No. 76-2578 == Affirmed.

235 Wonch, Herbert WCB Case No. 76=1699 == |ncrease of 15%.

238 Shannon, Mary Case No. 77-0189 == Additional 96 degrees.

242 Miller, Edward A. WCB Case No. 76-2085 == Affirmed.

249 Snyder, Paul A, WCB Case No. 76-1811 == Remanded for hearing.
250 Parker, Dale No. A7701 00183 == Affirmed. -

256 Johnson, Kathleen WCB Case No. 75-581 == Additional 32 degrees.
267 Bresnehan, Paul WCB Case No. 76-1290 == Affirmed.
278 Wolfe, Floyd No. 77-72 == Order of Referee reinstated.
283 Smith, Malcolm No. A-7701-00880 =~ Affirmed.

290 Botts, Melvin F. WCB Case No. 75-5184 ~~ Affirmed.
291 Moore, Clifford WCB Case No. 76-1146 == Affirmed.
294 Casey, Kathey WCB Case No. 76-2703 == Affirmed.
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