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SAIF CLAIM NO. BB 16675 JULY 1, 1977

JERL H. CHRISTIAN, CLAIMANT
James Larson, Claimant's Atty.
Dept. of Justice, Defense Atty.
Own Motion Order co

On January 13, 1977 the claimant, by and through his
attorney, requested the Board to reopen his claim for a compen-
sable injury suffered on September 10, 1973 through the exercise
of its own motion jurisdiction granted by ORS 656.278. Claimant's
claim had been closed, initially, by a Determination Order mailed
March 30, 1966 and his aggravation rights had expired at the time
of his request.

Both the claimant and the Fund furnished the Board
medical evidence relating to claimant's condition, however, the
Board found the medical evidence to be conflicting and concluded
that it would be in the best interest of all parties concerned
to refer the matter to its Hearings Division with instructions
to hold a hearing and take evidence on the issue of claimant's
present condition as it relates to his compensable injury of
September 10, 1973.

By order dated February 24, 1977 the matter was referred
to the Hearings Division and the Referee directed, upon conclusion
of the hearing, to cause a transcript thereof to be prepared and
forwarded to the Board together with his recommendation.

On May 24, 1977 a hearing was held before Referee J.
Wallace Fitzgerald, who, on June 23, 1977, submitted to the Board
a transcript of the proceedings of the hearing, together with his
recommendation.

The Board, after a de novo review of the transcript of
the proceedings and a study of the Referee's recommendation, a
copy of which is attached h2reto and, by this reterence, made a
part hereof, adopts as its own the recommendation of the Referee
that claimant be found to be permanently and totally disabled.

ORDER

Claimant is to be considered as permanently and totally
disabled as of May 24, 1977, the date of the hearing before the
Referee.

Claimant's attorney is awarded as a reasonable attorney
fee a sum equal to 25% of the compensation granted to claimant by
this order, payable out of said compensation as paid, to a maximum
of $2,300.



WCB CASE NO. 73-3243 JULY 8, 1977
74-2075

PATSY CARPENTER (MATHIS), CLAIMANT
William Purdy, Claimant's Atty.
Philip Mongrain, Defense Atty.

Own Motion Order

On February 17, 1976 claimant had requested the Board
to exercise its own motion jurisdiction under the provisions of
ORS 656.278 and modify the former awards made to her for two separate
compensable injuries which had occurred in 1968. At that time
there was pending before the Board a request for review of the
Referee's order entered In the Matter of the Compensation of
Patsy Carpenter, Claimant, WCB Case No. 75-1989. The issue upon
Board review involved the relationship between claimant's 1968
injury and her current cervical problems and the Board concluded
that claimant's request for own motion relief was premature; however,
claimant was advised that after the issues in WCB Case No. 75-1989
had beenfully resolved she might renew her request.

The Board's Order on Review entered on April 20, 1976
affirmed the Referee's order and, on October 10, 1976, the
Circuit Court of Oregon for Jackson County entered its judgment order
affirming the Referee and the Board. No appeal was taken from the
"judgment order.

Claimant, on December 20, 1976, renewed her request for
own motion relief. This request was accompanied by supportive
medical reports and the carrier, Employers Insurance of Wausau,
was furnished copies of the request and the medical reports. The
Board was not advised, however, until May 31, 1977 that the
circuit court had entered its judgment order in WCB Case No. 75-
1989 and no appeal had been taken.

The Board advised the carrier that it would expect a
response from it within 20 days, stating the carrier's position
with respect to the request for own motion relief. On June 29, -
1977 counsel for the carrier informed the Board that the employer
and its carrier had no statement of position to make.

The Board, after full consideration of the medical

evidence offered in support of claimant's request for own motion
relief, concludes that there is sufficient justification to reopen
claimant's claim for an industrial injury suffered on February 23,
1968 and that the carrier should be directed to accept the claim
for payment of compensation, as provided by law, commencing on
September 9, 1975, the date claimant was first hospitalized for
cervical surgery, and until the claim is closed pursuant to

ORS 656.278,less time worked.

Claimant's attorney should be granted as a reasonable
attorney fee a sum equal to 25% of the compensation granted by this
order, payable out of said compensation as paid, not to exceed
$500.

IT IS SO ORDERED.



WCB CASE NO. 76-2617 JULY 8, 1977

" WARREN CATT, CLAIMANT

James Purcell, Claimant's Atty.
"Ron Podnar, Defense Atty. '
Order of Dismissal

A request for review having been duly filed with the
Workmen's Compensation Board in the above entitled matter by
the claimant, and said request for review now having been
withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law.

SAIF CLAIM NO. EC 193499 JuLy 8, 1977

MARION CLINTON, CLAIMANT
State Accident Insurance Fund, Defense Atty.
Own Motion Determination

Claimant sustained a compensable back injury on July
3, 1969. On October 29, 1969 claimant underwent a laminectomy
with disc removal at L4-5 level. In February, 1970 claimant was
evaluated at the Board's Physical Rehabilitation Center and,
thereafter, was referred to the Vocational Rehabilitation Division
for a training program in auto mechanics.

A Determination Order of July 1, 1970 granted claimant
an award for 15% unscheduled disability.

On September 2, 1970 claimant was examined by Dr. Church
who found claimant's condltlon stable but stated claimant was
precluded from doing heavy lifting. Claimant appealed the Deter-
mination Order and, after a hearing, an order, dated April 15, 1971,
granted claimant an additional 112° for a total of 160° for 50%
unscheduled back disability. This award was affirmed by the
Board but on appeal the circuit court granted claimant an addi-
tional 10%, giving claimant 192° for 60% unscheduled back disability.

Claimant returned to Dr. Church, who on April 26, 1974,
requested that the claim be reopened as claimant had been totally
disabled since March 26, 1974. The Fund refused to accept further
responsibility. Dr. Church continued treating claimant throughout
1974 and 1975; the treatment was complicated by a heart attack
claimant suffered in April, 1975 and dso by claimant's chronic
depression.

A hearing was held on January 9, 1975, on the denial
of claimant's claim for aggravation. On January 20, 1975 the
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Referee ordered the claimant's claim for aggravation dismissed
but ordered the Fund to pay claimant as a penalty for its unrea-
sonable resistance and delay an amount equal to 25% of all compen-
sation benefits due claimant. The Fund appealed and the Board
issued two orders. The first order, entered on October 3, 1975,
reaffirmed the Referee's order. The second, entered the same day,
was an "Own Motion" order which directed the Fund to have claimant
re-examined by Dr. Church to determine if claimant was in need

of additional treatment and, if so, to provide such treatment.
When claimant's condition was found to be medically stationary

the claim was to be submitted to the Evaluation Division for
closure under the provisions of ORS 656.278.

Dr. Church continued treating claimant and, on April
29, 1977, the Fund had claimant examined by Dr. Pasquesi who
reported that claimant should not be employed in any occupation
requiring lifting more than 30 pounds. He rated claimant's
disability at 21% and found him to be medically stationary. On
May 24, 1977 Dr. Church concurred with this report.

On June 2, 1977 the Fund requested a determination. The
Evaluation Division, based upon the reports of Dr. Church and Dr.
Pasquesi, concluded that claimant should be granted compensation
for temporary total disability from March 26, 1974 through April
29, 1977 but no additional compensation for permanent partial
disability.

The Board concurs with this recommendation.
ORDER

Claimant is hereby granted additional compensation for
temporary total disability from March 26, 1974 through April 29,
1977.

WCB CASE NO. 77-100 JuLyYy 8, 1977

LESLIE HARTUNG, CLATMANT
Milo Pope, Claimant's Atty.
Dept. of Justice, Defense Atty.

Order of Dismissal

A request for review having been duly filed with the
Workmen's Compensation Board in the above entitled matter by the
claimant, and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law. '



SATF CLAIM NO. YC 85849 JULY 8, 1977

DIANA HUBBS, CLAIMANT
Dept. of Justice, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury on August 8,
1967 fracturing her right tibia and fibula. Dr. Corrigan performed
a bone graft on August 16, 1967 to the distal tibia. Claimant's
residuals were a mild 1/4" shortening of the rlght leg and a loss
of 20° dorsiflexion of the ankle.

A Determination. Order of April 9, 1968 granted claimant
an award for 15% loss of the right foot.

Claimant returned to see Dr. Corrigan on April 9, 1973,
complaining of pain which she had had for the last two or three
months; Dr. Corrigan felt this was due to development of anterior
bone spurs, but he recommended no treatment.

In July, 1976 claimant saw Dr. Tiley who requested that
claimant's claim be reopened for further surgery. The Fund
voluntarily reopened claimant's claim. On July 9, 1976 Dr. Tiley
performed an arthrotomy with excision of bone spurs. :

Claimant returned to work on August 9, 1976 and continued
to be treated by Dr. Tiley until April 28, 1977 when he did a closing
examination. Dr. Tiley felt claimant had significant impairment
with post traumatic arthritis and crepitus in the ankle joint.

On May 6, 1977 the Fund requested a determination. After
receiving the closing examination from Dr. Tiley, the Evaluation
Division of the Board recommended claimant be granted compensation
for temporary total disability from July 9, 1976 through August
8, 1976 and to an additional award for 15% loss of the right foot.

The Board concurs with this recommendation.

ORDER

Claimant is hereby awarded compensation for temporary
total disability from July 9, 1976 through August 8, 1976 and
22.25° for 15% loss of the rlght foot. This award is in addition
to any awards previously granted to claimant.



WCB CASE NO. 72-2337 JULY 8, 1977

"PETE PETITE, CLAIMANT

J. David Kryger, Claimant's Atty.
Roger Warren, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Referee's order which
had recommended that the Board deny claimant's petition for
own motion relief for further benefits on account of his January
6, 1967 industrial injury and also had affirmed the Determination
Order entered August 22, 1972 which related to an industrial injury
suffered by claimant on January 20, 1972.

On September 30, 1976 the Board entered its Own Motion
Order which, based upon the recommendation of the Referee, denied
claimant's request that his claim for the compensable injury
suffered on January 6, 1967 be reopened by the Board pursuant to
its own motion jurisdiction; therefore, the only issue before the
Board at this time is the Referee's affirmation of the Determination
Order of August 22, 1972.

In January, 1972 claimant went to work as a yarder
engineer for Riverside Lumber Company and sustained a compensable
injury on January 20, 1972. He was referred by his family doctor
to Dr. Cohen for medical treatment and, on August 22, 1972, a
Determination Order was entered closing claimant's claim with an
award for time loss only. Claimant requested a hearing on the
adequacy of this Determination Order. This hearing was delayed
pending a decision by the Board on claimant's petition for own
motion relief with respect to his 1967 injury. Ultimately, the
petition and the request were consolidated for hearing.

The Referee found that although the medical evidence,
primarily reports and deposition of Dr. Cohen, indicated that Dr.
Cohen felt that claimant was permanently and totally disabled from
performing significant gainful work before the 1972 injury and that
this status had not changed because he was not fit to work after
the 1972 injury either, the other evidence belied this medical
conclusion because, in fact, claimant had worked at various times
both before and after the 1970 hearing. Claimant testified that
the physical impact on his ability to work as a result of the
injuries had not really changed over the last several years even
after the January 20, 1972 incident. He contended that he was
unable to work for any significant period of time at any occupation,
‘including that of a yarder engineer, after the 1967 injury and
before the 1972 injury and that he was now likewise incapable of
performing gainful and suitable work.

The employer, Riverside Lumber Company contended, in

effect, that claimant could not be granted any permanent disability
for the 1972 injury because he was actually permanently and totally
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disabled before that injury, however, the Referee found that
claimant's ability to work in gainful employment at the time of his
1972 injury was evidence that he was not permanently and totally
disabled and that he would be entitled to receive workmen's compen-
sation if the evidence justified it. The Referee found that the
evidence failed to establish that claimant had any greater disability
now, from a medical standpoint, than that which he had prior to the
1972 injury. Dr. Cohen stated that he did not consider that claimant
was physically disabled any more by the 1972 injury. The Referee
concluded that claimant had not sustained his burden of proving

that he was entitled to any award for permanent disability as a
result of the residual effects of his 1972 injury and the
Determination Order of Augqust 22, 1972 should be affirmed.

The Board, on de novo review, concurs in the findings
and conclusions made by the Referee with respect to claimant's
1972 injury. The Board notes that this matter has progressed
through a number of administrative activities and hearings, including
reopenings of the claim for aggravation and a petition for own
motion relief, and has become very involved, however, the Referee
very clearly and concisely set forth in his Opinion and Order the
history of this matter both as it pertains to the 1967 and the 1972
injuries. ‘

ORDER

The order of the Referee, dated July 20, 1976, is
affirmed.

WCB CASE NO. 75-3267 JULY 11, 1977

RICHARD BOWMAN, CLAIMANT

Jay Edwards, Claimant's Atty.
Scott Kelley, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant seeks Board review of the Referee's order
which granted him an award of 224° for 70% unscheduled chest and
upper back and psychological disability, an increase of 50% over
his former award. Claimant contends he is entitled to an award
for permanent total disability.-

The employer cross requests review by the Board of the
Referee's order, contending that claimant has been over compensated
by the Referee's award.

On February 28, 1969 claimant injured his right wrist.
The injury required two operations and a hospital confinement for
psychiatric care and the claim was closed on February 24, 1970
with no award for permanent partial disability. The claim was
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reopened in May, 1970 and after extensive medical treatment was
received by claimant the claim was again closed by Determination
Order dated August 23, 1973 whereby claimant was awarded 64° for
unscheduled chest and upper back disability and 38.4° for loss of
use of the right arm, a total of 102.4° Later the parties
stipulated to set aside this award and clalmant s claim was reopened

as of August 23, 1973. On July 17, 1975 a Third Determination Order
reinstated the prior award of 102.4°,.

Claimant was first seen by his family physician Dr. Bump,
who found claimant's wrist to be stiff, sore and swollen and he
diagnosed the condition as "penosynov1tls right abductor pollicis
longus (DeQuervain's disease)". Dr. Bump cast the wrist and felt
that the injury would prevent claimant from working; however,
claimant thought he could go back to work with the cast and did
so for a few days but was forced to quit.

Dr. Bump performed surgery for a tendon release in March,
1969 and on July 21, 1969 further surgery was performed on claimant's
wrist by Dr. Jones. Claimant returned to work on September 11, 1969
and slipped and caught himself with his right wrist to prevent
falling. In November, 1969 claimant was seen by Dr. Nash, a
neurologist, claimant was complaining of increasing pain but because
of the lack of subjective findings at that time and the complications
which occurred with previous surgeries Dr. Nash felt claimant should
not have neurosurgical intervention.

Claimant was also hospitalized for a short period because
of a psychiatric problem. Dr. Quan, a psychiatrist, had seen
claimant on three separate occasions for examination only and not
for treatment. He felt that claimant suffered from personality
disorder which pre-existed the accident and described claimant
as having a passive-aggressive personality which was not caused
by the accident although there was some aggravation of this pre-
existing condition. Dr. Quan felt that claimant was not well
motivated to seek employment. Dr. Sprang, also a psychiatrist,
testified that the consequences of claimant's two surgeries were
the triggering force for claimant's outburst and hospital confinement
for psychiatric care.

The Referee found that Dr. Sprang, who was claimant's
treating physician during his psychiatric disorder, was in a better
position to give definitive diagnosis and that both he and Dr.
Hickman, a clinical psychologlst, felt there was direct psycholo-
gical involvement in claimant's on-going problems and that such
involvement was directly related to the industrial injury. The
Referee felt more persuaded by the opinions expressed by Dr.

Sprang and Dr. Hickman than the opinion of Dr. Quan.

Claimant continued to have increasing pain in his wrist
and Dr. Nash felt that a dorsal sympathectomy should be considered
even though it involved hazards. Claimant consented to, and under-
went, the surgery which required entry into the pleural cavity
and required collapsing the right lung. Claimant continued to have
pain in the right arm, right chest and upper back and was unable



to work. He was seen by several neurosurgeons and, on April 26,
1972, extradural sensory root (dorsal root rhizotomy D1-D6 inclusive,
right) was performed by Dr. Grewe. This last surgery did not
alleviate claimant's pain and Dr. Grewe stated that the only means
for eliminating the intractable pain described by claimant would

be a cordotomy but because of past failures to successfully relieve
claimant's pain and because of his known psychiatric component
further surgical intervention was abandoned. :

Claimant enrolled, through the auspices of the Vocational
Rehabilitation Division, in a small engine repair class. Claimant's
attendance was not of the best and his motivation .was seriously
questioned. Claimant worked in an on-the-job training situation
for approximately two weeks for the owner of the Cycle Mart. The
owner testified that claimant was a good worker and that he did
not recall claimant expressing any serious complaints; he further
stated that had he had an opening at that time he would have hlred
claimant on a full time basis.

The Referee found that claimant's testimony indicated
that when he was in the mood to do so he could, on a short time
basis, do small engine repair for local people,that he was able
to maintain his garden and he had attempted to go hunting. Claimant
has driven his car considerable distance when necessary and the Referee
felt that it was not unreasonable to believe that claimant was
physically able to do quite well if motivated. Claimant was
severely limited in the types of occupations now open to him; all
heavy or really active employment situations are closed, however,
there were many things that claimant could do.

Because claimant is no longer able to engage in the work
which he followed from the time he graduated from high school until
his injury, the Referee concluded that claimant had suffered a
substantial loss of wage earning capacity, after considering
claimant's unscheduled chest and upper back disability and the
psychological component which was directly related to his compensable
injury and was entitled to an award for 70% of his unscheduled
disability. He concluded that the award for 20% for the right
arm sufficiently compensated claimant for the loss of function of
that scheduled member.

The Board, on de novo review, affirms the conclusion
reached by the Referee. The Referee's Opinion and Order incorrectly
stated that the Determination Order of August 23, 1973 awarded
claimant 60° for unscheduled chest and upper back disability it
should be 64°.

ORDER

The order of the Referee, dated December 13, 1976, is
affirmed5



WCB CASE NO. 77-243 JULY 11, 1977

WILLIAM H. LYNCH, CLAIMANT
Orlin Anson, Claimant's Atty.

Dept. of Justice, Defense Atty.
Order

On June 21, 1977 claimant, by and through his attorney,
requested the Board to refer the above entitled matter to the
Referee for a further hearing. The basis for the request was a
statement by claimant's counsel that claimant had returned to see
Dr. Burr who reported that on June 13, 1977 the examination "today
again reveals limitation of sub talar motion with pain. Mid tarsal
motion is also somewhat limited, but not too painful."

The Fund responded on June 24, 1977, in opposition to
the request, stating the additional evidence which claimant's
counsel quoted in support of his request did not differ from the
evidence of Dr. Burr's closing examination on November 19, 1976
which had been received in evidence by the Referee (Joint Exhibit
21). Dr. Burr had noted pain, limitation of sub talar motion,
and limitation of mid-tarsal motion which he had anticipated would
be symptomatic from time to time.

The Board, after consideration of the réquest and the
response, concludes that there is no justification for remanding

the above entitled matter to the Referee. The evidence, at best,
is cumulative.

ORDER

The request made by claimant that the Board refer the

above entitled matter to the Referee for further hearing is hereby
denied. '

WCB CASE NO. 76-3570 JuLy 11, 1977

BERNICE URBANO, CLAIMANT

Don Wilson, Claimant's Atty.
Scott Kelley, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant requests review by the Board of the Referee's
order which affirmed the denial on August 5, 1976 of claimant's
claim for aggravation.

Claimant, 66 years old at the time of the accident,
sustained a compensable injury on September 13, 1972 when she
slipped and fell sustaining superficial lacerations of the forehead
and a fractured nose. On September 16, 1972 claimant saw Dr. Won,
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a chiropractor, she was complaining of pain in her neck, upper

* back, lower back and knees. He diagnosed very bad arthritis,

aggravated by the fall.

In October, 1972 claimant was seen by Dr. Wayman, another
chiropractor, who treated her into 1974. Dr. Pasquesi had examined
claimant in 1973 and had diagnosed advanced generalized osteoarthri-
tis or degenerative arthritis of the cervical, dorsal and lumbar
spine and of the left knee. He found little impairment and that
pre-existed her industrial injury. ’

A Determination Order of October 16, 1973 granted
claimant 32° for 10% unscheduled neck and back disability and 15°
for 10% loss of the left leg.

In July and August, 1974 Dr. Fagan examined claimant and
found claimant severely disabled from the marked degenerative
changes which had been aggravated by her industrial injury. He
recommended no treatment other than chiropractic, and that only if
it helped claimant. Claimant filed a claim for aggravation which
was subsequently denied. On April 9, 1975 the parties entered
into a disputed claim settlement for a lump sum payment of $5,500.

In June, 1976 claimant was examined by Dr. Ferrante who
found her symptoms exacerbated since the injury. Claimant, there-
after, filed another claim for aggravation which was denied by the
carrier on August 5, 1976.

In November, 1976 Dr. Berg examined claimant and diagnosed
a number of physical conditions, including generalized advanced
skeletal arthritis. Dr. Berg opined that the arthritis condition
was aggravated by her industrial injury. He further felt that the
bulk of her problems originated from her injury in 1972.

Dr. Berg testified at the hearing that claimant's
condition had worsened since April, 1975; however, he did indicate
that part of claimant's problems are due to her progressive arthritic
disease which were aroused by the injury. Dr. McNeill in April,
1973 had recommended knee surgery but Dr. Berg did not concur.

Claimant also suffers from high blood pressure and
diabetes.

Claimant contends her condition has worsened since April,
1975 and that in June, 1976 she sustained an acute aggravation for
which she is entitled to compensation for temporary total disability.
The carrier contends that claimant had acute aggravation following
the industrial injury but no permanent residuals therefrom and
further that the acute episodes were the result of her progressive
arthritic condition.

The Referee found that claimant's family physician, Dr.

Stevens, had treated claimant for four or five episodes of pain
and disability per year. In June, 1971 claimant slipped and fell,
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injuring her left knee and leg which aggravated the arthritis in
her left knee. Dr. Stevens diagnosed generalized arteriosclerosis
with hypertension; chronic pain syndrome; cervical and lumbar
spine and chronically dislocated left patella. Dr. Stevens had
also treated claimant in May, 1968 for stabbing pain in the left
lower back and, in May, 1956, for aches and pains in the neck,
back and legs of six years duration.

The Referee found, after consideration of all of the
evidence presented, that claimant's condition prior to September,
1972 was very similar to the episodes she suffered before and after
that time. Dr. Stevens has treated claimant for various pain
syndromes for 18 years. The Referee could not find that claimant's
acute episodes were attributable to her industrial injury of
September, 1972. He concluded that claimant had not met her
burden of proving her condition resulting from the industrial
injury has worsened since the last award of compensation received
by claimant. He affirmed the denial of her claim for aggravation.

The Board, on de novo review, disagrees with the conclu-
sions reached by the Referee. While its true that claimant has
experienced prior pain syndromes, the medical evidence supports
a finding that since the last award of compensation in April, 1975
claimant's condition has progressively worsened and the medical
reports indicate that it is the residual effects of her September,
1972 industrial injury. There is no medical evidence in the
record to the contrary.

Therefore, the Board concludes that claimant's claim
for aggravation should be accepted.

ORDER

The order of the Referee, dated January 13, 1977, is
reversed.

Claimant's claim is remanded to the employer for acceptance
and for payment of compensation, as provided by law, commencing
June 24, 1976 and until closure is authorized pursuant to ORS 656.
268.

Claimant's attorney is hereby'granted as a reasonable
attorney fee for his services before the Referee $1,000 payable
by the employer.

Claimant's attorney is hereby granted as a reasonable

attorney fee for his serv ices in connection with this Board
review $350, payable by the employer.
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WCB CASE NO. 75-5066 © JuLY 15, 1977

HERSHEL HAMMOND, CLAIMANT
Sidney Galton, Claimant's Atty.
Merlin Miller, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Moore and Phillips.

The employer requests review by the Board of the Referee's
order which remanded claimant's claims for a heart attack and left
arm thrombus to it for acceptance and payment of compensation, as
provided by law, and ordered the employer pay to claimant a
penalty of 25% of the compensation for temporary total disability
accrued between October 18, 1976 and the date of his order (November
9, 1976) for refusal to pay compensation ordered to be paid by the
Referee.

Claimant, a 42 year old truck driver at the time of the
accident on July 28, 1975, had his legs and feet pinned between
two stacks of pallets. Claimant continued to work but was finally
hospitalized on August 10, 1975 with a diagnosis of occlusion of
the distal superficial femoral artery. A femoral popliteal bypass
graft was performed on August 11, 1975 and the following day Dr.
Gingrich explored the distal vein graft and popliteal artery.

On November 5, 1975 claimant was again hospitalized,
the diagnoses were acute myocardial infarction, an embolus or acute
thrombosis in the left axillary artery, acute alcoholic intoxication,
essential hypertension and a history of gout. Dr. Gingrich performed
an embolectomy of the distal brachial, ulnar and radial arteries.
On November 25, 1975 the employer denied responsibility for
claimant's heart attack, and upper extremity embolus.

In mid-December, 1975 Dr. Gingrich reported claimant had
developed claudication in the left lower extremity and was unable
to walk more than a block; at that time compensation for time loss
was resumed.

Dr. Gingrich believed that claimant's heart attack and
upper extremity embolus were not related to the injuries claimant
had sustained on July 28, 1975. Dr. Sutherland did not believe
that claimant's on-going pain from his peripheral arterial disease
was a material contributing cause to his myocardial infarction of
November, 1975.

Dr. Griswold thought there was severe disabling pain
resulting from the left lower extremity following the surgery in
August, 1975 which was a contributing factor is his heart attack.
Dr. McAnulty felt that if the history obtained by Dr. Griswold
was true, then he concurred with him that claimant was in significant
stress as a direct result of the work related accident and such
stress was a contributing factor to the development of the myocardial
infarction.
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The Referee was more persuaded by the opinion of Dr.
Griswold, a widely recognized authority in the field of cardiol-
ogy, and found that claimant's myocardial infarction and left arm
thrombus were causally related to the industrial injury of July 28,
1975.

The Board, on de novo review, concurs with the conclusions
reached by the Referee.

ORDER

The order of the Referee, dated November 9, 1976, is
affirmed. .

Claimant's attorney is hereby granted as a reasonable
attorney fee for his services in connection with this Board review,
the sum of $350, payable by the employer.

WCB CASE NO. 76-805 JULY 15, 1977

ROBERT HUNT, CLAIMANT

Robert Gardner, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.

The claimant seeks Board review of the Referee's order
which affirmed the denial of claimant's claim by the Fund on
February 11, 1976.

Claimant alleges he was accidently shot in the left leg
on March 25, 1975 while in the scope and course of his employment.
During 1974 and 1975 claimant performed work shearing sheep for
various people, one of whom was the employer, Mr. Babcock. Claimant
was paid by the head for shearing sheep and no taxes were deducted
from his pay nor were directions given as to when, how or what method
he should use when shearing the sheep. In addition to shearing
sheep claimant was also called upon by the employer from time to
time, to do work around the ranch, e.g., building and repairing
fences and for this work claimant was paid by the day and taxes
were deducted from his pay.

Claimant testified that on the morning of March 25 he
was fixing a fence for another rancher and he finished that job
about noon. Claimant's father was with his employer and claimant
went over to the employer's place. Shortly thereafter his father
and the employer asked claimant and two sons of the employer to go
up to the pasture and chase a cow out and repair the fence. The
three young men decided to take their guns with them and possibly
do some target practice and shoot some squirrels. They did not take
any tools, nails, or any other materials with them with which to
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repair a fence. Claimant testified that he saw the cow but it ran
off into the trees and they did not chase it but went back to the
barn and while claimant was viewing the damage caused by the cow
the gun carried by one of the employer's sons accidently fired and
the bullet hit claimant in his left leg. This was at approximately
6:30 p.m.

Claimant further testified that when he was in the hospital
the employer told him to say that he was shearing sheep on the day
in question and that he had sheared 67. Claimant recorded this
in his time record book.

On September 23, 1975 claimant filed a notice of his
injury. Later, claimant told both his own attorney and the Fund's
investigator he had shorn 67 sheep on the 25th of March, but at the
hearing he testified that he did not shear any sheep on that date.
He stated that he had said he had because the employer told him
that was what he should do. ,

Claimant's mother had been advised by the employer that
the best thing for them to do was to have claimant state that he
was shearing sheep on the day of the accident and she went along
with the employer's suggestion although she realized that it meant
defrauding the insurance company. After the employer became irate
because claimant went to see his attorney about filing a claim and
had stated that he would not say that claimant was working at all
for him that day, claimant's mother decided to tell the truth.

A deputy sheriff for Linn County testified that he had
investigated the shooting incident on March 25 and attempted to
interview claimant at the hospital but was unable to do so because
claimant was heavily sedated. He interviewed claimant the following
day and testified that claimant said he and the other two young men
were hunting near the farm and went to the barn looking at the work
one of the sons had been doing. The deputy sheriff asked claimant
what they were doing up at the barn and claimant responded that
they had been shooting at birds or anything they could find for
target.

The Referee found it almost impossible to determine what
the real facts were; she found reason to question the credibility
of every witness who testified except for the deputy sheriff. The
testimony of each of the other witnesses was full of internal
inconsistencies, was inconsistant with the testimony of others and
inconsistant with prior statements made by the same individual.
Deputy Sheriff Zuhlke was the one independent and credible witness
who also had the advantage of having talked with the claimant
immediately after the accident when the facts were fresh and when
10 one had had an opportunity to make up a story which would be
advantageous to the employer and, possibly, to the claimant.

The Referee concluded that it was the burden of claimant

to produce credible and persuasive evidence which preponderated
in favor of compensability and that he had failed to do so, therefore,
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shg found that claimant had not sustained a compensable injury
arising out of and in the scope of his employment.

The Board, on de novo review, concurs with the findings
and conclusions of the Referee.

ORDER

The order of the Referee, dated December 14, 1976, is
affirmed. :

WCB CASE NO. 76-2408 JULY 15, 1977

RICHARD HUTSON, CLAIMANT

Donald Tarlow, Claimant's Atty.
" Michael Hoffman, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant requests review by the Board of the Referee's
order which granted claimant an additional 15% for a total award
of 96° for 30% unscheduled disability. Claimant contends this
award is inadequate.

Claimant sustained a compensable injury on March 5, 1971.
In 1974 a laminectomy was performed by Dr. Teal; even though three
years elapsed Dr. Teal found that the back injury was a material
contributing factor to the need for the surgery. On September
23, 1975 Dr. Teal found claimant's condition medically stationary,
he found claimant's impairment to be moderate which would prevent
him from any occupation requiring unusual heavy lifting, bending
or sitting.

The carrier had claimant examined by Dr. Gripekoven on
July 1, 1976. Dr. Gripekoven concurred with the findings of Dr.
Teal; he further found claimant could be employed full time in
a sedentary type occupation.

A Determination Order of October 21, 1975 granted
claimant an award for 48° for 15% unscheduled back disability.

Claimant is presently undergoing vocational retraining
to become a real estate appraiser. Claimant's counselor testified
that claimant's motivation was good, even though he may have
difficulties in job placement due to his physical limitations.

The Referee found that the medical reports of Dr. Teal
and Dr. Gripekoven indicate claimant has a moderate degree of
disability; the evidence further indicates that claimant can no
longer return to any of the occupations in which he has had past
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experience; therefore, the Referee concluded claimant has suffered
a greater loss of wage earning capacity than that for which he had

been granted by the Determination Order. He increased the award
to 96°.

. The Board, on de novo review, concurs with the conclusions
reached by the Referee.

ORDER

‘The order of the Referee, dated November 1, 1976, is
affirmed. '

WCB CASE NO. 76-2017 JuLy 15, 1977

DORIS MILLER, CLAIMANT

Don Swink, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund requests review by
the Board of the Referee's order which awarded claimant permanent
total disability effective December 10, 1976, the date of his order.

Claimant was 62 years old and employed as a cook when
she tripped on a floor mat and fell, sustaining injury to her left
hip, originally diagnosed as a contusion. Eleven days later, while
walking on crutches, she again fell and displaced left femoral neck
fracture was diagnosed. On November 23, 1973 the femoral head was
replaced with an Austin-Moore prosthesis which was later replaced
with a Thompson prothesis. On December 16, 1974 a total hip
arthroplasty, using a Charnley prosthesis, was performed.

On April 9, 1976 a Determination Order granted claimant
75° for 50% loss of her left leg.

Claimant testified she had developed pain in her groin
and low back prior to the arthroplasty surgery and still has. these
symptoms. Dr. Glaubke testified that between 1973 and 1976
claimant's left sacroiliac joint had become almost totally fused
although the right sacroiliac joint shows minimal arthritic changes.
It was Dr. Glaubke's opinion that the left sacroiliac joint fusion
was directly related to the compensable injury.

Claimant was examined by the Orthopaedic Consultants
who found that claimant was not totally disabled because of this
injury but because of her age it would be practically impossible
for her to return to the labor marcket. They rated total loss of
function as moderate.
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The Referee found, based on medical evidence the testimony
and his observation of claimant, that she now ambulates slowly and
carefully. The Referee found that claimant is at retirement age
which relates primarily to her employability rather than her
disability. However, he concluded that claimant could not regularly
engage in any gainful or suitable occupation with her present
impairment even if she were 30 years younger. Therefore, he found

- her to be permanently and totally disabled.

The Board, on de novo review, concurs with the conclu-
sions reached by the Referee.

The Board finds absolutely no justification for the remarks
which the Fund's attorney made in his brief regarding the Referee's
handling of the case at the hearing. Such comments serve no useful
purpose and, at best, can only be classified as "childish".

ORDER

The order of the Referee, dated December 10, 1976, is
affirmed.

Claimant's attorney is hereby granted as a reasonable
attorney fee for his services in connection with this Board review,
the sum of $400, payable by the Fund.

WCB CASE NO. 75-4820 JULY 15, 1977

CARL OAKES, CLAIMANT v

Richard Hammersley, Claimant's Atty.
SATF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Moore and Phillips.

The State Accident Insurance Fund requests review by
the Board of the Referee's order which remanded claimant's claim
for low back condition, including left hip and left leg involvement,
to it for acceptance and payment of compensation, as provided by
law.

Claimant sustained a compensable injury to his low back
and right leg on September 10, 1971. A myelogram revealed a bilateral
extradural defect at the L4-5 level which represented a herniated
disc. Claimant's injury was diagnosed as degenerative L5-S1 disc
and minimally degenerated L4-5 disc, right. Claimant was treated
conservatively until January 26, 1972 when a lumbar laminectomy
was performed.

A Determination Order of February 1, 1973 granted claimant
48° for 15% unscheduled low back disability and 15° for 10% loss
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of the right leg. A stipulation approved on November 9, 1973
increased claimant's award to 80° for 25% unscheduled disability.

On September 9, 1975, while on a fishing expedition,
claimant experienced sudden and severe pain in his low back and
left hip, radiating into the left leg. On September 19, 1975
claimant sought out Dr. Lilly who diagnosed herniated disc L4-5
left and L5-S1 left. On September 24, 1975 claimant underwent
a partial laminectomy and excision of herniated disc at L4-5
and L5-S1 on the left. Dr. Lilly causally related claimant's
condition and the need for surgical intervention to the injury of
September, 1971.

On September 26, 1975 Dr. Lilly filed claimant's claim
for aggravation. On November 3, 1975 the Fund denied the claim
‘on the ground that the fishing expedition incident was the cause

of claimant's current problems.

Claimant has not been involved in any accidents or
injuries except for the fishing incident, since the last claim
closure in November, 1973.

The Referee found that when Dr. Lilly was questioned
through interrogatories concerning the medical probability of
claimant's condition being related to his industrial injury, he
- responded that claimant did not suffer any significant new injury
or accident, based upon a reasonable medical probability, but rather
that claimant's condition was directly related to his original injury
in September, 1971. ' ' :

The Referee concluded that claimant had sustained his
burden of proving that he had suffered an aggravation of his injury
of September, 1971 and he remanded the claim to the Fund for
acceptance. )

The Board, on de novo review, concurs with the conclusions
reached by the Referee.

ORDER

The order of the Referee, dated August 24, 1976, 1is
affirmed. '

Claimant's attorney is hereby granted as a reasonable
attorney fee for his services in connection with this Board review,
the sum of $350, payable by the Fund.
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SAIF CLAIM NO. B17282 JULY 15, 1977

BRUCE POULSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order Referred for Hearing

On February 23, 1977 claimant requested the Board to
exercise its own motion jurisdiction, pursuant to ORS 656.278,
and reopen his claim for an injury sustained on September 9,
1963. In support of his request claimant attached medical reports
from the Department of Health, Education and Welfare.

On February 28, 1977 the Board asked claimant for a
current medical report indicating that his condition has worsened
since the last award of compensation on October g, 1967 and that
the worsened condition is attributable to the industrial injury
of 1963. ‘

On April 12, 1977 Dr. Luce submitted medical reports in
support of claimant's request.

On April 15, 1977 the Board advised the Fund that it had
20 days within which to respond to claimant's request, and on April
28, 1977 the Fund requested an extension of time for further
investigation.

On June 16, 1977 the Fund responded, stating that its
investigation revealed that claimant had sustained a serious off
the job injury while picking pears on September 24, 1975, that

he had fallen and injured his arm and aggravated his back condition.

The Board, after reading the medical reports and the
response from the Fund, concludes that it has insufficient evidence
before it at this time to determine the merits of claimant's
request. Therefore, the matter is referred to the Hearings
Division with instructions to hold a hearing and take evidence on
the issue of whether claimant's present condition is related to
his industrial injury of 1963 and, if so, whether his present
condition represents a worsening thereof since the last closure
on October 6, 1967. ‘

Upon conclusion of the hearing the Referee shall cause
a transcript of the proceedings to be prepared and submitted to
the Board together with his recommendation on claimant's request.
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WCB CASE NO. 76-2607 JULY 15, 1977

FRANK PRICE, CLAIMANT

John Hilts, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant, by and through his attorney, on June 16, 1977,
again requested the Board to exercise its own motion jurisdiction,
pursuant to ORS 656.278 and reopen his claim for further compen-
sation for temporary total disability. In support of his request
claimant attached a medical report from Dr. Holzgang which he desig-
nated as newly discovered evidence.

The Board, on May 19, 1977 had issued its Own Motion
Determination which granted claimant further compensation for
temporary total disability, less time worked, but no compensatlon
for permanent partial disability.

On June 23, 1977 the Board advised the Fund to state
its position concerning claimant's new request.

On June 28, 1977 the Fund responded, stating that the
medical report of Dr. Holzgang indicated that further treatment
will continue periodically for sometime in the future. However,
this treatment could be provided under the provisions of ORS 656.
245, Claimant, for all practical purposes, is medically stationary.

. The Board, after giving this matter full consideration,
concludes that at the present time all claimant needs is medical
treatment which the Fund should provide under the provisions of
ORS 656.245 and, therefore, his request to reopen his claim should

be denied.

IT IS SO ORDERED.

WCB CASE NO. 76-2523 JuLy 15, 1977

MARIA STRACK, CLAIMANT

Benton Flaxel, Claimant's Atty.
Robert Walberg, Defense Atty.
Order

On June 24, 1977 the Board entered its Order on Review
in the above entitled matter affirming the order of the Referee
dated August 13, 1976 which had remanded claimant's claim to the
employer for acceptance and payment of compensation as provided
by statute.

On July 5, 1977 the employer, by and through its attorney,
filed a motion for reconsideration on the grounds and for the reason
that the Order on Review failed to indicate that the Board had
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viewed the film of the claimant which was viewed by the Referee
and was part of the record. The employer requested the Board to
personally view the film and judge the activities of claimant.

On July 7, the claimant, by and through his attorney,
responded in opposition to the motion, stating that the film was
offered solely on the issue of impeachment and credibility of the
claimant and that the Referee had found claimant to be a credible
witness; therefore, it was not necessary for the Board to review
the film and the motion made by the employer should be denied.

The Board would call to the attention of all parties
the first paragraph on page 3 of its Order on Review which states
"The Board, on de novo review, concurs with the findings and con-
clusions reached by the Referee." When the Board makes a de novo
review it considers the entire record presented to it, therefore,
there is no justification to re-review any portion of the record
and the motion for reconsideration should be denied.

IT IS SO ORDERED.,

WCB CASE NO. 76-2931 JULY 15, 1977

WILLIAM SULLIVAN, CLAIMANT

James Farrell, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund requests Board review
of the Referee's order which remanded claimant's claim to it to be
accepted for the payment of benefits to which he is entitled by
law and awarded claimant's attorney $2,000 as a reasonable attorney
fee.

Claimant, a Roseburg city fireman, was injured on March
20, 1976 while rapelling from the basket on a snorkel truck which
was owned and operated by the Roseburg Fire Department. The inci-
dent occurred during a demonstration authorized by the fire
department and staged to raise money for the muscular dystrophy
drive.

Roseburg city firemen and rural firemen had participated
in similar endeavors in prior years, both on and off duty.

Approximately two hours prior to the accident claimant
had been collecting money in a firemen's boot as a part of the
muscular dystrophy drive at the shopping center; he left to go home
for lunch with the intent to return later but as he and his son
walked by the snorkel vehicle where several firemen, two of whom

-22-~



were on duty, were rapelling pursuant to instructions from their
superior, claimant, who was in uniform, decided to participate.

He borrowed turn-outs and a helmet and while descending on the

rope suffered his injury. At the time of his participation claimant
was "off-duty" in the sense that he was not on a working shift.

The Referee found that although claimant was not ordered
to participate in the rapelling that day he had, like the other
firemen, been encouraged to do so. If claimant had been "on duty"
when he suffered his injury it would have been compensable, the
Referee concluded that to bar compensation rights solely because
he was not "on duty" would be avoidance of responsibility based
upon an artificial classification of on duty versus off duty.

The Referee, citing several leading cases in Oregon which
had ruled on the question of whether an accident arose out of and
in the course of employment, found that the activity for which
claimant was engaged at the time of his injury was for the benefit
of both the employer and the claimant, that the activity was contem-
plated by both parties and that the risk of injury was incidental
to the employment but that claimant was not paid for the activity
nor was he on the employer's premises although the activity was
acquiesced in and authorized by the employer. Claimant was not on
a personal mission of his own, the activity, rapelling, was a drill
just the same as if it had been done at the fire station and neither
the fact that claimant was not being paid to do it nor that the
activity was not on the employer's premises is controlling.

The Referee, in a well-written Opinion and Order, concluded
that claimant was simultaneously serving the interests of the
fire department, and himself as a member of his community. The
dominant motive was to rapell, a drill activity of the employment.
He found claimant's injury to be compensable.

The Board, on de novo review, affirms and adopts the
Referee's order.

ORDER

The order of the Referee, dated November 29, 1976,
is affirmed. :

Claimant's attorney is hereby granted as a reasonable
attorney fee, the sum of $400, payable by the Fund.
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WCB CASE NO. 76-3153 JULY 15, 1977

WILLIAM SULLIVAN, CLAIMANT

Gary Jones, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Phillips.

The State Accident Insurance Fund requests review by
the Board of the Referee's order which remanded claimant's claim
to it for acceptance and payment of compensation, as provided by
law, and directed it pay to claimant an additional amount of
compensation equal to 10% of the compensation for temporary total
disability that should have been paid to claimant from March 22
through June 4, 1976.

Claimant is 60 years old, he has owned and operated his
~own business, Capitol Cabinet Shop since 1955. In March, 1964,
while unloading cabinets, claimant experienced a "gasping for breath"
before he completed the job. This was claimant's first breathing
problem.

In December, 1966 claimant came under the care of Dr.
Sanders who has treated claimant since that time. Claimant's
initial complaints were a cough and progressive shortness of breath .
since the incident in 1964. Claimant advised Dr. Sanders about
his profession and told him that he had smoked rather heavily for
several years and had bronchopneumonia on two occasions. Dr. Sanders
found chronic bronchitis and pulmonary emphysema and reported that
claimant's condition was certainly aggravated by his work and the
illness was a factor in his retirement.

Claimant recalls talking to Dr. Sanders in December,
1966 and asking if he should sell his business and move to Arizona
for his health. Dr. Sanders remarked that the business wasn't
doing him any good but that he didn't think moving to Arizona
was necessary.

Dr. Sanders advised claimant in December, 1966 or there-
after, that dust had a potential to aggravate his emphysema but never
did he specifically tell claimant simply and directly that claimant's
condition was caused by his work.

Claimant testified that no doctor had ever advised him
that he was suffering from an occupational disease. Claimant's
condition deteriorated and he sold his business in November, 1972
because of the breathing problems.

The evidence indicates that the Fund did not pay any

compensation to claimant between March 22, 1976, when he filed his
c laim, and June 4, 1976, when the denial was issued.
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The Referee found that claimant's last exposure was
in November, 1972 when he sold his business and that he had clearly
filed his claim within five years of his last injurious exposure.
He found no evidence that any doctor had specifically told claimant
simply and directly that Hs condition arose out of and in the course
of his employment.

, The.Referee concluded that claimant had filed his claim
in a timely manner.

The Referee further found that 74 days had elapsed between
the time claimant filed his claim and the date of the denial,
therefore, he assessed the Fund a penalty in the amount of 10% of
the compensation for temporary total disability due and owing
claimant.

The Board, on de novo review, concurs with the conclusions
reached by the Referee. '

ORDER

The order of the Referee, dated December 29, 1976, is
affirmed.

Claimant's attorney is hereby granted as a reasonable
attorney fee for his services in connection with this Board review,
the sum of $300, payable by the Fund. :

WCB CASE NO. 74-2243 JULY 15, 1977

BONNIE TERRY, CLAIMANT

Allan H. Coons, Claimant's Atty.
Eldon Caley, Defense Atty.
Order on Stipulation

This matter comes before the Hearing Division and the
Commissioners of the Workmen's Compensation Board for an Order
approving the Stipulation of the parties hereto. It appears that
a Hearing was convened on June 28, 1977, before a Referee of the
Workmen's Compensation Board which procedure had been scheduled in
tandem for a decision on those issues within the jurisdiction of
the Hearing Division and the making of a record and recommendations
on the issues within thé jurisdiction of the Workmen's Compensation
Board on its own motion. At the Hearing certain medical reports
and other medical documents were entered into the record in the
own motion file and made exhibits in the matter. Claimant,
Claimant's Attorney, and the employer and its 1nsurer through their
attorney hereby stipulate as follows:

1. The employer and its insurer shall pay to Claimant
and Claimant's Attorney the sum of $4,000.00 as a disputed claim
as to all issues arising under ORS 656.245 and ORS 656.278, or
otherwise.
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. 2. Claimant's Attorney is authorized to collect a fee
of $500.00 from said sum.

3. Claimant shall retain the balance of the disputed
claim payment, $3,500.00.

4. The payment of a specified sum to Claimant and to her
Attorney is on account of a disputed claim, and it does not consti-
tute the payment of compensation under the Workmen's Compensation
Law. Claimant retains her rights as to any change in her bilateral
shoulder condition which may occur in the future, and the employer
retains whatever defenses it may have. The payment by the employer
is in lieu of potential administrative and legal costs of a doubt-
ful and disputed claim. The acceptance by the Claimant of said sum
is without prejudice to her rights to receive additional compen-
sation under either ORS 656.245 or ORS 656.278 in the event, at
some future time, her condition warrants such relief.

5. The pending Request for Hearing and Petition for
Own Motion Relief are withdrawn with prejudice.

6. Claimant's bilateral unscheduled shoulder condition
has previously been evaluated at 80% cof the maximum for unscheduled
disability, and nothing in this agreement shall be construed as a
concession on the part of the employer that said permanent partial
disability has become compensably aggravated or exceeds the award
previously made. '

7. Responsibility for making payment of all medical
bills including billings of physicians, hospitals, pharmacists,
and for mileage and other incidental costs shall remain the
responsibility of Claimant; and Claimant shall hold the employer
and its insurer harmless from any claim by any medical or
pharmeceutical provider for professional services rendered between
the date of the last payment by the employer and its insurer to any
of said providers and the date of this Stipulation.

The Stipulation of the parties insofar as it disposes of
issues arising under the jurisdiction of the Hearing Division is
approved. I do recommend that the Board approve the Stipulation
of the parties insofar as it disposes of issues arising under
ORS 656.278.

IT IS SO ORDERED AND RECOMMENDED.

Those portions of the Stipulation which dispose of issues
arising under ORS 656.278 are approved.
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WCB CASE NO. 76-5093 JuULy 19, 1977

WALTER HAYES, CLAIMANT

Jack Mattison, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund requests review by
the Board of the Referee's order which granted claimant an award
for permanent total disability.

Claimant was a 54 year old self-employed operator of a
boat 1lift at Winchester Bay who sustained a compensable myocardial
infarction on September 28, 1974 while so employed.

A Determination Order of December 31, 1975 granted
claimant an award of 256° for 80% unscheduled disability.

Almost all of claimant's past employment has involved
heavy manual labor. Claimant has not worked since his heart
attack.

Based upon the evidence presented and the testimony of
claimant and his wife who were credible witnesses, the Referee
found that claimant is now limited to 15 to 20 minutes of even the
lightest type of activity. He experiences shortness of breath,
fatigue and a feeling that his chest is "closed in". The medical
evidence indicates that the infarction was extensive. The heart
specialist restricted claimant to "at most" light activities.
Claimant cannot even meet the physical requirements for light
activity on a regular basis. A psychologist, who testified as a
vocational expert for the Fund, said that claimant could not be
employed at light or even sedentary work.

The Referee concluded, based on claimant's age, &¢duca-
tion, working experience and disability, that claimant is now
permanently incapacitated from engaging on a regular basis in any

gainful and suitable occupation and is permanently and totally
disabled.

The Board, on de novo review, adopts the Referee's order.
ORDER

The order of the Referee, dated January 13, 1977, is
affirmed.

Claimant's attorney is hereby granted as a reasonable

attorney fee for his services in connection with this Board review,
the sum of $350, payable by the Fund.
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WCB CASE NO. 76-6493 JULY 19, 1977

CARL HERZBERG, CLAIMANT

Gary Jones, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for review having been duly filed with the
Workmen's Compensation Board in the above entitled matter by the
State Accident Insurance Fund, and said request for review now
having been withdrawn, :

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law.

WCB CASE NO. 75-4007 JULY 19, 1977

EUGENE KING, CLAIMANT

Robert Grant, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for review having been duly filed with the
Workmen's Compensation Board in the above entitled matter by the
claimant, and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law.

WCB CASE NO. 75-5358 JULY 19, 1977

JOYCE MCCAMMON, CLAIMANT
Evohl Malagon, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Phillips.

The State Accident Insurance Fund requests review by
the Board of the Referee's order which remanded claimant's claim
for aggravation to it for payment of compensation as authorized
by law and until closure pursuant to ORS 656.268.

Claimant had sustained an industrial injury on June 22,

1972 a}nd her claim was accepted and ultimately closed by a Deter- ‘
mination Order dated September 20, 1973 whereby claimant was awarded

-28-



48° for 15% unscheduled disability. Claimant requested a hearing
after which the Referee, on January 7, 1975, awarded claimant 160°
for 50% unscheduled disability. The Fund appealed and the Board,
on July 11, 1975, reduced the award to 112° for 35% of the maximum.
Thereafter, claimant appealed to the circuit court and a judgment
order, on September 5, 1975, reinstated the Referee's award of
160°.

Conflicting psychiatric testimony was presented to. the
Referee who chose to give the greatest weight to that of Dr. Carter
who was claimant's treating psychiatrist and who had filed an
initial report of injury or occupational disease on September
10, 1975. Prior to that time no claim had ever been made on
behalf of claimant for any psychiatric disabilities in connection
with her June 22, 1972 injury. The Fund contends that the psychia-
tric disability for which Dr. Carter treated claimant in July, 1975
was not related to the June 22, 1972 injury; however, the Referee
found the medical evidence and testimony presented at the hearing
was to the contrary.

The Referee found that the industrial injury of June
22, 1972 was a material contributing factor to claimant's psycho-
logical condition requiring the reopening of her claim for medical
care and treatment and for the payment of time loss as recommended
by Dr. Carter.

The Referee stated that the worsening of claimant's
condition must be subsequent to the judgment order entered on
September 5, 1975; however, the initial treatment by Dr. Carter
had started a few months prior thereto and has continued since.

The Referee found that the evidence presented to Circuit Judge

Allen related strictly to claimant's physical disabilities arising
from the industrial injury and he was of the opinion that Judge
"Allen had not considered any other conditions. While the psychiatric
problems existed at the time of Judge Allen's opinion, aggravatlon
could not be denied on that technicality.

The Board, on de novo review, affirms the conclusions
of the Referee. ORS 656.273(1l) states:

"After the last award or arrangement of compen-
sation, an injured workman is entitled to
additional compensation, including medical
services, for worsened conditions resulting from
the original injury.” (Emphasis supplied)

The Board interprets the above statute to mean that although
the claim for aggravation must be filed after the last award or
arrangement of compensation, which in this case would be the date
of the judgment order, nevertheless, the claim, itself, can be for
a worsened condition which may have commenced prior to the date
of such award or arrangement of compensation.
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ORDER

The order of the Referee, dated September 24, 1976, is
.affirmed.

Claimant's attorney is hereby granted as a reasonable
‘attorney fee for his services in connection with this Board review,
$400, payable by the Fund.

SAIF CLAIM NO. C 110322 JULY 19, 1977

JOHN MORLAND, CLAIMANT
Keith Tichenor, Claimant's Atty.
Own Motion Order

On July 1, 1977 the Board received from the claimant,
by and through his attorneys, a petition to exercise its own
motion jurisdiction, pursuant to ORS 656.278 and reopen his claim
for an industrial injury suffered on January 2, 1968 while employed
at the W. C. Sivers Company, whose workmen's compensation coverage
was furnished by the Fund. 1In support of the petition the Board
was furnished an affadavit of claimant's counsel and medical
reports of Dr. Hill.

Claimant's claim was closed on or about March, 1968 with
no award given for permanent partial disability. On or about April
5, 1977 claimant suffered a recurrence of a subarachnoid hemorrhage
at the site of an original aneurysm, identified as a condition
developing from the original compensable injury of January 2,

1968.

The Fund was furnished copies of the petition, medical
reports and affadavit. The Fund responded on July 11, 1977,
stating that the recent hemorrhage was in the area of the previous
aneurysm and resulted from a manifestation of claimant's underlying
congenital condition (aneurysm). It was the Fund's opinion ‘that
it was not responsible for the surgical correction of the long-
standing congenital condition.

Dr. Hill in his report dated May 9, 1977 stated his
opinion that the subarachnoid hemorrhage suffered by claimant on
April 5, 1977 was a result of the previous aneurysm that claimant-
had and ruptured while he was on the job in 1968.

The Board, aftz2r considering the medical report from Dr.

Hiil and the response made by the Fund, concludes that claimant's
request for own motion relief should be granted. ’

ORDER

Claimant's claim for an industrial injury suffered on
January 2, 1968 is hereby remanded to the Fund for acceptance and
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payment of compensation, as provided by law, commencing on April
5, 1977f the date claimant was admitted to Providence Hospital
and until the claim is closed pursuant to ORS 656.278.

Claimant's counsel is awarded as a reasonable attorney
fee for his services, a sum equal to 25% of the compensation paid
to claimant for temporary total disability to be paid from such
compensation as paid, to a maximum of $500.

WCB CASE NO. 75-4852 JULY 19, 1977

JEROME SHORT, CLAIMANT

Robert Morgan, Claimant's Atty.
Roger Warren, Defense Atty.
Amended Order on Review

On June 28, 1977 the Board issued its Order on Review
in the above entitled matter. On page 2 of said order, under
the heading, Order, the second paragraph should be amended to
read as follows: '

"Claimant's claim is remanded to the employer for
acceptance and payment of compensation, as provided
by law, commencing September 24, 1976 and until the
claim is closed pursuant to ORS 656.268 and to
furnish all medical care and treatment as
recommended. "

~ In all other respects the Order on Review dated June 28,
1977 is ratified and reaffirmed.

WCB CASE NO. 71-1752 JULY 20, 1977

HOLLIS COURT, SR., CLAIMANT

John D. Ryan, Claimant's Atty.
Kenneth Kleinsmith, Defense Atty.
Order Filing Findings of Medical
Board of Review

Pursuant to an Order Appointing Medical Board of Review
dated 20, April, 1977, and Order Substituting Physician on
Medical Board of Review dated 6, May, 1977, a Medical Board of
Review was appointed to decide the claimant's appeal of a
Hearing Officer's Order dated November 19, -1971, which granted
claimant permanent partial disability compensation equal to
30% of the maximum allowable for unscheduled disability.

Each physician on the Medical Board of Review submitted
a separate finding and two physicians also submitted narrative
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medical reports and supporting laboratory studies. Dr. Goodman's
Finding, narrative report and laboratory reports are attached
hereto as Exhibit "A"; Dr. Reike's Finding and narrative report
are attached hereto as Exhibit "B", and Dr. Rosenbaum's Finding
1s attached hereto as Exhibit "C".

The composite finding of the Medical Board of Review is
that claimant's unscheduled disability is equal to 30% of the
maximum allowable for unscheduled disability. This finding
acts as an affirmance of the Hearing Officer's Order.

Pursuant to ORS 656.814, the Findings of the Medical Board
of Review, affirming the Hearlng Officer's Order dated November
19, 1971, are hereby filed as final and binding.

WCB CZSE NO. 76-595 JULY 20, 1977

LOUISIA MOLVER, CLAIMANT

A. J. Morris, Claimant's Atty.
Roger Warren, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.

Claimant seeks Board review of the Referee's order which
denied her claim for aggravation but directed the employer to pay
claimant appropriate compensation for temporary total disability
from February 13 to June 8, 1976 and an additional amount equal to
25% of that compensation, not to exceed $400, and awarded claimant's
attorney a fee of $200 for securing for claimant the additional
compensation which the employer was directed to pay to claimant.

Claimant filed a supplemental request contending the
employer was directed to pay only a $200 attorney fee, that
claimant's attorney secured additional compensation for claimant which
amounts to $2,278.78 and had the attorney fee been paid from this
compensation he would have received an amount equal to 25% of that
compensation or $596.70.

Claimant suffered a compensable injury to her nose and
back on June 27, 1972 for which she received conservative treatment,
including dental repair. The claim was closed on August 30, 1972
with no award for permanent partial disability. Claimant returned
to work for the employer and worked until she was hospitalized in
September, 1975 with abdominal discomfort, nausea, vomiting and
so forth. Claimant had struck her head and elbows on a cart
while at work at some time between the date she returned to work
and the date of her hospitalization. She was seen by Dr. Kjaer
who diagnosed a chronic brain syndrome with intermittant psychosis,
possibly due to physical trauma.
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On January 23, 1976 Dr. Myers advised claimant's attorney
that claimant's present difficulty was probably organic neurological
impairment and that it was related to her industrial injury of
June 27, 1972. He stated, in his deposition, that he had examined
claimant in September, 1975 and received claimant's history from
her and her daughter. At that time he suspected a subdural hematoma.
The abnormalities included cerebral atrophy and he felt this could
be caused from a blow or from degeneration; he believed claimant
to be totally disabled.

On April 29, 1976 claimant was examined by Dr. Dow who
found that claimant had a long history of psychiatric illness which
pre-dated her industrial injury and that she had real organic brain
disease together with a high degree of functional overlay. It was
nis opinion that claimant's functional disease was not attributable
to her industrial injury because of the long history of such which
preceded the injury. He did feel that claimant was totally disabled
and unable to work but not because of the accident.

The Referee found that prior to the June, 1972 industrial
injury claimant had had various illnesses 1nclud1ng neurosthenia
(weakness), hysteria, thrombophlebitis, varicose veins, enterocoli-
tis and melena, gastro-ententis and anxiety neurosis. In 1971
she had been treated for dizziness, however, claimant had been able
to work steadily, despite all these illnesses, until her industrial
injury.

The Referee concluded that although the employer takes a
workman as he finds him together with any pre-existing emotional,
psychological or physical defects or infirmities, nevertheless,
claimant, in spite of all the host of problems she had had prior
to the industrial injury of 1972, had been able to return to work
and to work regularly. In fact, claimant was able to return to
work after the 1972 injury and had worked steadily for several years
until she developed her psychiatric problems in 1975.

The Referee concluded that claimant had failed to prove
that her 1975 condition was causally related to her 1972 industrial
injury.

The Referee found that on November 20, 1975 claimant's
attorney had advised the carrier that it appeared claimant's
condition was deteriorating and that he intended to file a request
for hearing for aggravation. Two months later he advised the carrier
that he had filed a request for hearing and he enclosed a copy of
Dr. Myers' letter. Between January, 1976 and May, 1976 the
evidence indicates that medical appointments were set up by the
carrier and cancelled and then rescheduled and postponements had
been requested on behalf of the carrier. The Referee concluded that
the carrier's delay in processing claimant's claim was unreasonable.
He construed the letter of January 29, 1976 as a "claim" and, there-
fore, compensation for temporary total disability should have
commenced within 14 days thereafter, as in a claim of the first
instance, and continued until the carrier either accepted or denied
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the claim. He found that the carrier's appearance at the hearing
constituted a de facto denial and he directed it to pay claimant
compensation for temporary total disability from the 1l4th day
after the letter of January 29, 1976 until June 8, 1976, the date
of the hearing.

The Board, on de novo review, agrees with the findings
of the Referee, however, it also agrees with the contention set
forth in the supplemental request for review filed by claimant.
Through his services claimant's attorney was able to obtain for
claimant a sum of $2,278.78. Because the carrier had unreasonably
delayed its payment of compensation to claimant the Referee properly
awarded claimant's attorney a fee payable by the employer. However,
had this situation been one in which the carrier, pursuant to his
attorney fee agreement with his client, would have received a fee
equal to 25% of the additional compensation which he obtained for
claimant then the fee would have been approximately $600 payable
out of the compensation as paid.

The Board finds no reasonable explanation of why claimant's
attorney should receive only $200 payable by the carrier when he
would have received nearly three times as much had it been payable
out of the compensation which he obtained for claimant. The Board
concludes that the Referee's order should be modified to the extent
of increasing the attorney fee awarded claimant's attorney by the
Referee.

ORDER

The order of the Referee, dated December 30, 1976, is
modified.

The carrier is hereby ordered to pay claimant's attorney
as a reasonable attorney fee for his services before the Referee
the sum of $600. This attorney fee is in lieu of the attorney
fee awarded by the Referee's order, which in all other respects
is affirmed.

SAIF CLAIM NO. RC 228129 JuLY 20, 1977

AVIS RUSZKOWSKI, CLAIMANT

Lyle Velure, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Own Motion Order

On June 24, 1977 claimant, by and through her attorney,
requested the Board to reconsider its Own Motion Order of May 18,
1977 on the ground that claimant's condition is not medically
stationary and she is in need of further medical care and treatment.
He contended that claimant is entitled to a greater award of perman-
ent partial disability, including permanent total disability,
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and to make this assessment the matter should be referred to the
Hearings Division to take evidence on the merits of claimant's
request.

The Board, after giving full consideration to this matter,
finds there is no justification for claimant's contentions and,
therefore, will not, at this time, reconsider.

Claimant's request should be denied. If, at a later
date, claimant can submit support for his contentions the Board
will again evaluate the request for own motion relief.

IT IS SO ORDERED.

. WCB CASE NO. 75-479 JuLy 20, 1977

PHILLIP STEVENS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant requests review by the Board of the Referee's
order which denied the Fund's motion to dismiss and affirmed the
Determination Order of August 9, 1974.

Claimant was involved in an automobile accident and sus-
tained a compensable injury to his head on October 23, 1973.
Claimant suffered from severe headaches for some time and had some
neck stiffness. Although claimant did not immediately report it,
he suffered a low pitched whistle-like sound in his right ear.

Prior to this injury claimant had had no hearing in his
left ear from his childhood years; and had had prior hearing
problems with his right ear. He reported he had been exposed to
loud noise for several years.

The medical evidence indicates that claimant did have
high frequency hearing loss in the right ear of unknown etiology
and the injury could have aggravated that difficulty and causing
the tinnitus. Several audiograms were performed after the injury
which revealed a hearing loss of the right ear; however, no
physician could definately attribute this hearing loss to the
October, 1973 injury, nor could claimant positively indicate any
greater loss of hearing after the accident than before.

Claimant's headaches and neck stiffness have apparently
resolved without permanent impairment.

Claimant's claim was closed by a Determination Order on

August 9, 1974 with an award for time loss only. Claimant requested
a hearing on this Determination Order.
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In late 1974 claimant pursued a claim against the other
party involved in the automobile accident, filing a third party
suit; he was also receiving workmen's compensation benefits.
Claimant settled the third party suit for $5000 with approval of
the Fund. Claimant, pursuant to the settlement terms, withdrew
his request for hearing in January, 1975.

On February 6, 1975 claimant filed a new request for
hearing. Thereafter, the Fund moved for dismissal of this request
for hearing, contending the settlement constituted a bar to any
further compensation to claimant except under aggravation rights
or a petition for relief by the Board's own motion.

The Referee found that claimant's acceptance of the bal-
ance of a settlement of a third party suit did not bar him from
seeking further workmen's compensation benefits. However, the Ref-
eree found that there was no medical evidence establishing a causal
relationship between claimant's loss of hearing in his right ear
and the October, 1973 industrial injury. He affirmed the Determin-
ation Order of August 9, 1974.

The Board, on de novo review, concurs with the conclusions
reached by the Referee.

ORDER

The order of the Referee, dated December 3, 1976, is af-
firmed.

WCB CASE NO. 76-4028 JULY 21, 1977

WILLIAM McKINNON, CLAIMANT
Robert Martin, Claimant's Atty.
Dennis VavRosky, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.

_ The claimant seeks Board review of the Referee's order
which approved the carrier's denial of claimant's claim for work-
men's compensation benefits.

_ The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached here-
to and, by this reference, made a part hereof.
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WCB CASE NO. 75-5173 JuLy 21, 1977

BEADRICK MEADER, CLAIMANT

bavid Vandenberg, Jr., Claimant's Atty.
R. Ray Heysell, Defense Atty.

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks Board review of the Referee's order
which approved the denial by the carrier of claimant's claim for
workers' compensation benefits.

Claimant was a 54-year-old meat wrapper who filed a claim
for an industrial injury on August 12, 1975. The claim indicated
that claimant had suffered an injury to her back and right leg in
October 1974 which she attributed to pushing a heavy buggy up an in-
cline and lifting and carrying heavy boxes.

Claimant had had a back injury in 1972 and had filed a
claim for that injury. She testified that from 1972 until she went
to work for the employer in June 1974 her back continued to bother
her but she felt that it was arthritis and most the time during this
period she felt "fairly good". Claimant had no problem with her
right leg until August 1974. During the course of her work for the
employer, claimant claims she had to push a shopping "buggy" up a
ramp several times a day. The "buggy" was loaded with delicatessen:
products which weighed between 75 .and 100 pounds. She felt that
this activity caused pain to develop in her leg.

Claimant cannot remember whether she told her supervisor
that she had had an injury or not, but she thought she probably had
stated that her back was hurting and she did testify that she told
her supervisor she was having difficulty and had to ask for help in
getting the "buggy" up the ramp.

' The supervisor testified he had no recollection of claim-
ant telling him she was having any difficulty pushing the buggy or
having told him that she was having back problems, nor did he know
anything about the owner disapproving of claimant receiving help from
the box boys as claimant alleged.

Claimant testified that she had told Dr. Tice and Dr.
Lilly when she had first seen them that she had hurt herself on
the job. Dr. Tice, in a report to claimant's attorney, dated
November 25, 1975, stated he had seen claimant on December 21,
when she was complaining of a backache and it was his impression
that she was suffering from lumbago. He made no notation that
claimant indicated the back problem was job related. Dr. Lilly,
on February 3, 1976, indicated in a report to the insurance in-
vestigator that it was his opinion claimant's difficulty was not
employment related; however, in a later report dated May 3, 1976,
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Dr. Lilly revised his opinion stating that, based upon the his-
tory related to him by claimant, he felt that claimant had an in-
dustrially-related problem which would be the responsibility of
the industrial insurance carrier.

The Referee found that there was contradictory testi-
mony with respect to how frequently the delicatessen was stocked
and he was persuaded that claimant's recollection of the frequency
of moving the cart across the ramp was greater than that which
actually occurred. He found that claimant had not seen a doctor
during her work period from June to October 1974. She had testi-
fied that when her right leg commenced to bother her in August she
thought it would go away eventually. There is nothing in the rec-
ord to indicate why claimant left her employment. She had seen
Dr. Tice in December 1974 a couple of months after leaving her job
and acting upon his advice went to a warmer climate with her hus-
band. She stayed approximately three months and then returned to
Oregon because her condition had worsened. In March 1975, she saw
Dr. Lilly, who placed her in traction and the following month she
saw her attorney regarding the filing of a claim which claim she
finally presented to the employer in August 1975.

The Referee found the record inadequate to demonstrate
the causal relationship between the claimant's disability and her
employment. He did not feel that claimant had made any deliberate
misrepresentation of fact, but was inclined to the view that when
she reviewed events of 1974 after the passage of several months,
her recollection was not entirely clear and quite possibly her mind
recreated events more favorable to her interest than the facts would:
have warranted had they been recalled at a time closer to their oc-
currence. '

The Referee concluded, despite the opinions expressed by
Dr. Lilly and Dr. Tice that claimant's back disorder was indus-
trially related, that the weight of the evidence was to the con-
trary. He further concluded that claimant's claim was barred as
untimely and .claimant had failed to show good cause for delayed fil-
ing. He approved the denial.

The Board, on de novo review, concurs with the findings
and conclusions of the Referee.

ORDER

The Order of the Referee, dated September 20, 1976, is
affirmed.
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WCB CASE NO. 75-3232 JULY 21, 1977
WCB CASE NO. 75-5157

WARREN L. RITCHIE, CLAIMANT
Michael Brian, Claimant's Atty.
Legal Division, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.

The claimant seeks Board review of the Referee's order
which granted claimant and additional 82.5 degrees for a total of
97.5 degrees of a maximum 150 degrees for partial loss of the
right leg and an additional 67.5 degrees for a total of 135 degrees
of a maximum 150 degrees for partial loss of the left leg and 15
degrees of a maximum 150 degrees for partial loss of the use of the
right elbow.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, made a part hereof.

WCB CASE NO. 76-4414 JULY 21, 1977

RIC ROESNER, CLAIMANT

David W. James, Jr., Claimant's Atty.
Daryll E. Klein, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Referee's order
which affirmed the carrier's denial of claimant's claim for
workmen's compensation benefits.

The Board, after de novo review, affirms and adopts

the Opinion and Order of the Referee, a copy of which is at-
tached hereto and, by this reference, is made a part hereof.
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WCB CASE NO. 76-4833-B JULY 21, 1977

ERNEST TUM SUDEN, CLAIMANT

John W. Danner, Claimant's Atty.
Philip A. Mongrain, Defense Atty.
SAIF, Legal Division, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.

The SAIF requests review of the referee's order which
remanded claimant's claim to it to be accepted for payment of com-
pensation as provided by law.

There are two claims involved; the question is whether
the second incident was a new injury or an aggravation of an ear-
lier injury. :

Claimant first suffered a compensable injury on November
15, 1973; his employer, at that time, was furnished workers' com-
pensation coverage by Employers Insurance of Wausau which accepted
the claim and processed it. Claimant suffered a second compensa-
ble injury on May 7, 1976 while working for the same employer whose
workers' compensation coverage,at that time,was furnished by the
Fund. Claimant filed claims against both Wausau and the Fund. Both
carriers denied responsibility.

An order was issued pursuant to ORS 656.307 which desig-
nated the Fund as the paying agent.

Only exhibits were received, no testimony was taken at
the hearing. The evidence indicates that claimant had worked for
38 years as an auto upholsterer and suffered the first injury while
lifting a seat cushion. The injury was diagnosed as a herniation
of the L5-S1, left, and on December 4, 1973, claimant underwent a
hemilaminectomy and excision of intervertebral disc extrusion. He
made a good recovery, without complications and returned to work
without any residual problems.

In the early part of May 1976, just before leaving for va-
cation, claimant began to experience low back and leg pain. He
stayed at home during the vacation and did some work around the
house and finally sought medical treatment. On May 21, 1976, claim-
ant underwent a second hemilaminectomy and excision of an interver-
tebral extrusion at the same site as the 1973 surgery.

Dr. Dennis, the treating physician, thought it probable
that the prior injury had made claimant more susceptible to subse-
quent extrusion at the same level and on the same side; it was also
likely that claimant would have had a recurrent disc protrusion if
he continued to do the same type of work which he had done. Had
claimant not chosen to continue the same type of work, he might not
have had this recurrent problem.
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The Fund contends that this was an aggravation of the 1973
injury while Wausau argues that it is a new compensable injury.

After claimant's uncomplicated recovery from the 1973 sur-
gery, he was able to expend great exertion in continuing to work as
an auto upholsterer and had no residual symptoms, pain or reminder
of the first injury until May 1976. At that time and over a very
short period thereafter, claimant not only felt his first symptoms,
but also was compelled to undergo a second surgery to relieve the
symptoms.

The Referee concluded that claimant had suffered a new com-
pensable injury on May 1976, which was the responsibility of the
State Accident Insurance Fund and he remanded the claim to it.

The Board, on de novo review, concurs with the conclusion
reached by the Referee and affirms his order. :

ORDER
The order of the Referee dated January 17, 1977 is affirmed.

Claimant's attorney is granted as a reasonable attorney fee
the sum of $350, payable by SAIF.

WCB CASE NO. 76-2987 JuUuLy 21, 1977

CAROL TIPPIE, CLAIMANT

Peter O. Hansen, Claimant's Atty.
Roger Leudtke, Defense Atty.
‘Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

The claimant requested Board review of the Referee's or-
der which affirmed the determination order entered May 20, 1976
whereby claimant was awarded 80 degrees for 25% unscheduled mid-
back disability.

Claimant was 25 years old when she suffered a compensa-
ble injury on April 17, 1974 while working as a bag turner in a
bag factory. Claimant twisted her back lifting the bags and the
injury was diagnosed as a mild chronic dorsal strain. Claimant
also suffers from a mild aggravation of pre-existing nervous ten-
sion and anxiety.

Claimant's claim was closed by determination order mailed
November 4, 1974 which awarded claimant 80 degrees for 25% unsched-
uled disability to the mid-back. She was considered medically sta-
tionary on July 7, 1974. On December 27, 1974, an administrative
determination order set aside the determination order dated November
4, 1974, after finding that claimant had a vocational handicap, and
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claimant was referred to an authorized program of vocational rehabil-
itation and trained to work as a cook. Claimant's time loss payable
after July 7, 1974 was reimburseable from the rehabilitation reserve.

Claimant was sent to a commercial cook school where she
completed the authorized program and, on May 20, 1976, a determina-
tion order was mailed whereby claimant was awarded 80 degrees for
25% unscheduled disability to her mid-back and compensation for tem-
porary total disability inclusively from April 18, 1974 through
March 19, 1976.

Claimant worked for a short period of time as a cook's
helper but was discharged because her employer was not satisfied
with the speed of her work. At the present time she is trying to
find a course designed to assist her in finding employment in
her new occupation as a cook. Her past work history was limited
to babysitting, helping in a nursery school and working in the
bag factory.

The Referee found that claimant had graduated from high
school, however, she had been placed in special education classes
from the 6th grade forward. He also found that claimant's case
was complicated by domestic problems, obesity and unrelated dor-
sal epiphysitis. He concluded that claimant was well-motivated but,
after considering all relevant factors, he further concluded that
she had been adequately compensated for her loss of wage earning
capacity by the award of 80 degrees. He affirmed the determination
order of May 20, 1976.

The Board, on de novo review, concurs in the conclusion
reached by the Referee.

ORDER

The Order of the Referee, dated September 20, 1976, is af-
firmed.

WCB CASE NO. 77-1536 JULY 22, 1977

HARVEY BURT, CLAIMANT

Martin W. Van Zeipel, Claimant's Atty.
SAIF, Legal Division, Defense Atty.
Order Vacating Own Motion Determination

On January 26, 1977, the Board entered its Own Motion
Determination in the above entitled matter, closing claimant's
claim pursuant to ORS 656.278 with an award of 45 degrees for 30%
loss of the left leg.

Claimant's claim had been initially closed by a Deter-

mination Order entered on October 28, 1970 and claimant's aggrava-
tion rights expired on October 27, 1975. On or before July 7,
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1975, claimant filed a claim for aggravation which was denied by
the Fund on July 7, 1975. Claimant requested a hearing after which
the Referee ordered the Fund to accept claimant's claim for aggra-
vation and for payment of all benefits to which he was entitled by
law until the claim was closed pursuant to ORS 365.268 [sic].

Although the order of the Referee was entered on April
29, 1976, more than five years after the initial closure of claim-"
ant's claim, claimant's claim for aggravation was filed within that
five year period and was sufficient to toll the statute and entitled
claimant to have his claim closed pursuant to the provisions of ORS
656.268 rather than 656.278.

The Board concludes that its Own Motion Determination en-
tered on January 26, 1977 should be set aside and its Evaluation
Division should be directed to mail a Determination Order to all
parties concerned, based upon the closing medical report from Dr.
Zimmerman, dated November 23, 1976, which accompanied the request
for a determination by the Fund on December 17, 1976.

The Board further concludes that this Determination Order
should award the compensatlon recommended by the Evaluation Divi-
sion in its advisory opinion to the Board and should be dated Jan-

uary 26, 1977..
IT IS SO ORDERED.

\

WCB CASE NO. 76-1379 JULY 22, 1977

FLOYD O. HILL, CLAIMANT

Steven R. Frank, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Phillips.

SAIF requests review by the Board of the Referee's order
which granted claimant an award of permanent total disability, com-
mencing August 4, 1976.

Claimant, a 48 year old chaser,sustained a compensable in-
jury to his back on September 4, 1974 when a one and 1/4 inch guy
wire cable broke and lashed against him.

On the same day, claimant saw Dr. Bryson, a chiropractor,
complaining of pain in the shoulder and numbness in the fingers.
Claimant continued working until economic reasons forced a layoff
at the company. Claimant testified his condition became progres-
sively worse during the three month period before the layoff. Claim-
ant has not worked since December, 1974.
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Dr. Bryson referred claimant to Dr. Degge, an orthopedist,
who found strains of the cervical musculature and periscapular mus-
culature of the right shoulder. Nerve conduction studies proved
normal.

On September 22, 1975, Dr. Degge released claimant to re-
turn to work. Claimant testified he then sought treatment from Dr.
Kerns because he did not feel he could return to work. On Septem-
ber 29, 1975, Dr. Kerns felt that claimant should try to get back to
work full time.

On October 31, 1975, Dr. Kerns reported that claimant has
a real problem and the regaining of claimant's ability to use the
chainsaw in the woods is going to be problematic. Dr. Kerns was
concerned as to whether claimant could put out as much work as he
had done prior to the injury.

Claimant indicated he did try to return to work but af-
ter one day was incapacitated and Dr. Kerns referred claimant to
Dr. Robertson, an orthopedist.

Dr. Robertson examined claimant on November 18, 1975;
claimant had complaints of pain and stiffness in his neck on the
right side and right shoulder; also, a feeling of "sleepiness" in
both of his hands, especially at night. Claimant does well and
has little pain if he does nothing. Dr. Robertson concluded claim-
ant had very few clinical objective findings. He recommended vo-
cational rehabilitation in less strenous type of work.

Claimant was examined at the Disability Prevention Divi-
sion by Dr. Van Osdel who diagnosed chronic strain of the cervical
and scapula muscles and moderate to moderately severe anxiety re-
action with depression.

Claimant got in touch with the Vocational Rehabilitation
Division and was referred to a service coordinator on March 9, 1976.
The vocational counselor indicated that in "view of claimant's lim-
itations and especially considering the unpredictability of his in-
capacitation for significant periods of time, it would appear very
unlikely that he is able to engage in any kind of regular gainful
activity for a full work day". The counselor further found that
this included sedentary or lighter types of occupations which would
require regular and dependable work activity.

Claimant again sought referral by the Board to VRD and DPD
suggested that claimant be reevaluated by another vocational coun-
selor. Claimant saw Wanda Randall who felt it very unlikely that
claimant could engage in any kind of gainful activity for a full
work day. She also indicated she knew of no sedentary or lighter
employment possibilities within claimant's physical limitations.

A Determination Order of June 25, 1976 granted claimant
no award for permanent partial disability.
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Claimant has a 7th grade education. His work history af-
ter World War II has been exclusively in logging. Claimant had been
continuously employed up to the time he ceased employment in Decem-
ber, 1974, he has had a number of injuries, several were quite sig-
nificant. However, claimant was, until this injury, always capable
of returning to work.

: Defendant contends there was no medical causal connection
made between claimant's numbness in the hands and his industrial in-
jury. However, Dr. Myers, in May 1975, indicated that the numbness
in the hands could be due to so-called "cervical brachial neurovascu-
lar compression syndrome frequently associated with cervical strain
type problems" and in June, 1975 indicated this most likely was the
cause.

Dr. Brooksby, a psychiatrist, found apart from whatever
organic residuals claimant may have had from surgery and deformity
of the right achromo clavicular junction together with the osteo-
arthritis of his spine, claimant had developed a marked secondary
mental reaction of a hysterical conversion type. It was his opin-
ion that both the combined organic and mental problems now markedly
impair claimant for productive work.

Dr. Parvaresh examined claimant and found claimant had a
mild organic brain syndrome, probably caused by drinking. He found
claimant educationally deprived and unable to engage in work re-
quiring concentration. Dr. Parvaresh felt claimant should be able
"to engage in menial type jobs in which he had engaged in the past".

The Referee found nothing in the record to indicate claim-
ant was malingering or exaggerating his symptoms. Prior to this
injury claimant was a self-sustaining individual and able to work
regularly. Claimant's residual impairment, both psychological and
physical, taken together with his educational, intellectual and ex-
periential limitations places claimant in the odd-lot category and
the Fund failed to show any suitable and gainful employment avail-
able to claimant on a regular basis. He found claimant to be per-
manently and totally disabled.

The Board, on de novo review, affirms the Referee.
ORDER

The order of the Referee, dated December 6, 1976, is af-
firmed.

-45~



WCB CASE NO. 76-1389 JULY 22, 1977

MARSHALL SMITH, CLAIMANT

Dan O'Leary, Claimant's Atty.
G. Howard Cliff, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Phillips.

The employer requested Board review of the Referee's or-
der which remanded claimant's claim for a lung condition to it for
acceptance and payment of compensation as provided by law.

Claimant, a 6l-year-old spray painter, contends that his
chronic lung condition is compensable as a result of his job spray
painting cars for the employer. Claimant worked as a spray painter
for the employer between April 2, 1972 and October 22, 1975, he had
worked regularly as an auto spray painter since 1947.

Claimant alleges that he first became aware of lung prob-
lems in 1974 when Dr. Kazmierski told him he should watch his lungs.
About a year later, Dr. Kazmierski advised him to stop work. Claim-
ant did so.

Dr. Kazmierski's report of January 5, 1976 confirms that
he advised claimant of the possibility of the lung changes, al-
though symptomatic, might represent allergic response to the
chronic inhalation of spray paint. The x-rays taken in January
1976 showed a striking contrast with the x-rays taken in Septernber
1971. The later x-rays showed extensive small fibronodular den-
sities in both upper lung fields. Dr. Kazmierski stated he encour-
aged claimant to discontinue this type of work and move himself
from the conditions to which he was exposed as a result thereof.

Claimant's job consisted of spray painting cars and he
testified that he often had to blow off excess body plastic with
an air hose, sand it down and then spray the auto with three to
four coats of primer, using a spray gun. Then claimant would sand
with a sanding board after which he would apply the paint. There
were two exhaust fans on the floor outside the 35' X 25' area in
which claimant worked and which was walled on three sides. Also
in the area in which claimant worked was a 3' X 3' vent which was
used to remove the fumes. Claimant did not feel that either the
vent or the fans were adequate to clear the area. Claimant wore a
cloth surgical mask while he did small jobs and a respirator mask
for heavy spray painting, but there were times during the day when
claimant would not have the mask on.

On January 23, 1976, claimant was examined by Dr. Tuhy
who felt that claimant had some type of nodular pulmonary fibro-
sis of an undetermined cause. He believed that the x~ray suggested
that the process was, in all probability, present before claimant
went to work for the employer and it was his opinion that claim- .
mant's condition was not related to his employment,
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On February 18, 1976, the carrier denied responsibility
for claimant's lung condition. At the hearing, both Dr. Kazmierski
and Dr. Tuhy testified. The former felt that claimant had chronic
lung condition, nodular pulmonary fibrosis, which he had reason to
believe may have been caused by long-standing exposure to noxious
agents in the inhaled air. It was his opinion, based upon reason-
able medical probability, and assuming there was dust, paint spray,
and thinner in the air where claimant worked, that claimant's work
environment was a material contributing factor to his lung disease
for its acceleration or exaggeration. He felt that the inhalation
of an irritant such as a noxious substance in the air over the course
of many years was the most likely source of claimant's lung condition.
He felt that talc inhalation stood the best chance of being the agent,
but that he would by no means exclude others and would consider the
combination of several agents as well as one.

Dr. Tuhy, who is a specialist in the diseases of the heart
and lung, testified that the x-rays showed a few tiny nodular sha-
dows as early as 1965 with a slow increase from that date and he
felt these findings were compatible with some type of nodular fibro-
sis of an undetermined cause. He stated there were several etiolo-
gies for nodular pulmonary fibrosis and in his opinion, based upon
reasonable medical probability, the most likely diagnosis was sar-
coidosis, the origin of which is unknown. He found no proof of a
causal relation to claimant's occupation or environment; he did not
feel that claimant had talcosis although he stated that talcosis
never entered his mind before he came to the hearing and that he
would have to know the percentage, size of particles and extent of
exposure to talc. Dr. Kazmierski stated he had read Dr. Tuhy's re-
port and that although he could not disagree with Dr. Tuhy's diag-
nosis of sarcoidosis, it was a possibility but he felt that it was
quite unlikely. :

The Referee found herself faced with two diametrically
opposed medical opinions and was more impressed by the testimony and
opinion expressed by Dr. Kazmierski and his explanations and reasons
for such opinion. Furthermore, Dr. Kazmierski had treated and ob-
served claimant for his conditions in 1971. Based upon the evi-
dence, the Referee concluded that claimant's lung condition was
a compensable occupational disease under Workers' Compensation Law.

She did not find that the denial of the claim was unrea-
sonable under the circumstances of this case and, therefore, did
not assess any penalties or award an attorney's fee payable by the
employer.

The Board, on de novo review, disagrees with the conclu-
sion reached by the referee. The Board finds that Dr. Kazmierski
was of the firm belief that claimant was exposed to talc suspended
in the air, probably from sanding body filler. The Board finds no
evidence that there was any airborne talc in the shop where claim-
ant was employed. All of the evidence is to the effect that the
painters did not sand the areas of the automoblle on which the body
man had used fillers.
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The Board is more persuaded by the opinion expressed by
Dr. Tuhy that claimant's condition is properly diagnosed as sarcoi-
dosis and of unknown origin, especially when considered together
with the lay evidence relating to claimant's duties as a spray paint-
er.

The Board concludes that claimant has not met his burden
of proving by preponderance of the evidence that his condition is
causally related to his occupation or environment and, therefore,
the denial should be approved.

ORDER

The order of the Referee, dated December 22, 1976, is re-
versed.

WCB CASE NO. 76-4150-B JuLy 25, 1977

RICHARD D. ABBOTT, JR., CLAIMANT

R. Ladd Lonnquist, Claimant's Atty.
James D. Huegli, Defense Atty.

Robert E. Babcock, Defense Atty.

Request for Review by Leatherby Ins. Co.

Reviewed by Board Members Wilson and Moore.

Leatherby Insurance Company requested Board review of
the Referee's order which had approved the denial issued by Lib-
erty Mutual Company on June 23, 1976 of claimant's claim for an
injury suffered on May 4, 1976, and disapproved its denial of
'said claim which had been issued on August 2, 1976, remanding to
it claimant's claim for aggravation of his June 1975 injury for the
payment of all benefits as provided by law. Leatherby also was or-
dered to reimburse Liberty Mutual for all sums the latter had paid
to claimant pursuant to an order issued under the provisions of ORS
656.307.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated January 13, 1977, is af-
firmed.

Claimant's attorney is awarded as a reasonable attorney's

fee for his services in connection with this Board review the sum
of $100, payable by Leatherby Insurance Company.
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WCB CASE NO. 76-5572 JULY 25, 1977

CAROLYN S. BILLINGS, CLAIMANT
R. Kenney Roberts, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Phillips and Moore.

Claimant requests review by the Board of the Referee's
ogder which affirmed the denial of September 22, 1976 of claim-
ant's claim for aggravation. Claimant contends that she is not
medically stationary and is entitled to temporary total disabil-
ity benefits.

Claimant, 28 years old at the time, sustained a compen-
sable injury on June 27, 1973 when she slipped and fell down some
stairs. The original diagnosis by the doctors at the Permanente
Clinic was lumbar sacral strain. Claimant received conservative
treatment. ‘

During the period of this treatment it was ascertained
that claimant would be unable to return to work in the areas in
which she was experienced and she was referred to the Vocational
Rehabilitation Division and placed in a dental technician program.
Because of domestic problems, claimant was unable to complete her
schooling, although she did obtain her GED certificate.

In his October 12, 1973 report to the carrier, Dr. Wade
stated that claimant's subjective symptoms could not be explained
on the basis of any physical findings. He felt there was some
evidence of functional overlay, but indicated that there was noth-
ing he could offer her that had not already been done. Dr. Ger-
hardt, in his November 5, 1973 report, noted his impression as post-
traumatic syndrome with functional disease; sacroiliac syndrome,
muscle tension and weakness. He felt that a disc problem was un-
likely, but should be looked into.

Dr. Pasquesi's report of February 26, 1974 indicated find-
ings of chronic lumbar myositis and fascitis. He felt she was not
yet stationary and that, although she was improving, complete re-
covery was questionable. He recommended further physical therapy
and thought it possible that she could be considered stationary
in two to three months.

On June 27, 1974, Dr. Gerhardt reported that claimant
had said she was feeling better although she was still having some
back pain, but that family problems were increasing her tension.

He indicated that her condition was not stationary and advised her
to contact the local vocational rehabilitation office for training.

Dr. Pasquesi, in his October 9, 1974 report to the car-

rier, said that claimant was basically the same as when he saw her
in February. He did not feel that claimant would benefit from
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further curative care. Her disturbed home life was not helping
her condition. He indicated that she would have to change occu-
pations and recommended that the claim be closed.

Dr. Dorsey, a psychologist, opined in his November 7,
1974 report, that claimant's injury was not improved because of her
tension and anxiety which, in turn, because of the instability of
her condition, caused her to experience more tension.

The November 25, 1974 Determination Order awarded the
claimant 64 degrees for a total of 20% unscheduled low back disa-
bility.

Claimant returned to work as a waitress in December of
1975. Since that time, her pain has become progressively worse.
On May 5, 1976, Dr. Rankin diagnosed partial strain, chronic, with
possible degenerative disc disease. He felt that her claim should
be reopened for a complete evaluation. In his June 21, 1976 re-
port, Dr. Rankin indicated that a full set of lumbosacral x-rays
taken revealed no orthopedic abnormalities. He felt that claimant's
major problem was psychological in background and recommended coun-
selling in this area.

Dr. Pasquesi, on August 11,1976 reported that claimant's
condition had not changed much from the other times he had seen
her, the first visit being in February of 1974. He felt claimant
could benefit from palliative care, but that her claim should not
be reopened for time loss.

Claimant based her claim for aggravation on the two re-
ports from Dr. Rankin. She dates the onset of the worsening of
her pain to September, 1975. She claims she can't do "anything any
more" as a result of the sharp pain. The testimony of a friend
seemed to substantiate claimant's statements.

Based upon the opinion of Dr. Pasquesi in his August,
1976 report and claimant's testimony as to the nature and extent
of her pain in November 1974 and in 1976, the Referee concluded
that claimant did not have an aggravation of her industrial in-
jury to the extent that she was entitled to receive compensation
for temporary total disability.

The Board, on de novo review, concurs with the conclu-
sions of the Referee and affirms his order. However, claimant
is entitled to medical care and treatment under ORS 656.245 and,
as the Referee's order indicates,the carrier has not refused to
provide claimant with and pay for all medical or psychological
treatment received since November 1974. .

ORDER

The order of the Referee, dated January 24, 1977, is af-
firmed.

-50-



WCB CASE NO. 76-278 JULY 25, 1977

STEVE BREWER, CLATIMANT

Dan O'Leary, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Referee's order which
held that claimant's condition was stationary as of October 22, 1975
and the continued payment by the Fund until February 25, 1976 con~
stituted an overpayment for which credit could be granted pursuant
to ORS 656.268(3) and granted claimant 37.5 degrees for 25% loss of
the right leg, to be paid in lieu of and not in addition to the a-
ward made by the Determination Order of February 25, 1976. The em-
ployer filed a cross-request for Board review of the order.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached here-
to and, by this reference, is made a part hereof.

WCB CASE NO. 76-1131 JULY 25, 1977

DANIEL CLARK, CLAIMANT
Ronald J. Podnar, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

The claimant seeks review by the Board of the Referee's
order which found that claimant had proven by the preponderance
of the evidence that his claim was compensable, but approved the
denial of said claim by the carrier because of claimant's failure
to process a timely appeal from the denial pursuant to ORS 656.319(1).

The Board, after de novo review, affirms and adopts as
its own the Opinion and Order of the Referee, a copy of which is
attached hereto and, by this reference, made a part hereof.

ORDER

The order of the Referee, dated February 2, 1977, is af-
firmed. :
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WCB CASE NO. 75-3484 JULY 25, 1977

MELVIN INMAN, CLAIMANT

Ackerman & DeWenter, Claimant's Atty.
Lyle Velure, Defense Atty.

Request for Review by Employer

Reviewed by Board Members Wilson- and Phillips.

The employer seeks Board review of the Referee's order
which set aside a "Disputed Claim Settlement, Stipulation and Or-
der", dated August 2, 1974 and remanded claimant's claim to the
carrier for payment of compensation benefits from March 13, 1974
until closure was authorized pursuant to ORS 656.268. The Referee
allowed the carrier to offset from any amounts due or to become
due claimant for temporary or permanent disability the sum of
$1,512, which represented the net sum advanced to him on August
2, 1974 by the voided disputed claim settlement. He also awarded
claimant's attorney an attorney's fee of $1,000, payable by the
carrier.

Claimant contends he suffered a compensable industrial
injury on October 23, 1973 when he hit his head on a beam and was
momentarily dazed. Evidently claimant was not wearing a hard hat
as he testified that his foreman witnessed the incident and com-
mented "That's why we wear hard hats". Claimant finished his shift
on Tuesday and worked the balance of that week. On Saturday, while
riding as a passenger in a car driven by his wife, claimant states
he felt sharp disabling pain in his neck and shoulder; so severe
that the next day he contacted Dr. Larson, osteopathic physician,
who took x-rays which were negative but, according to claimant, told
claimant that didn't necessarily indicate that no injury had oc-
curred.

The following day, -Monday, claimant misused work in order
to obtain the x-rays and also at Dr. Larson's suggestion that he
rest for a day to see if it would alleviate his pain. He returned
to work the following day and worked continuously until March 1974.

On December 15, 1973, claimant signed a claim for indus-
trial injury (Form 801). Claimant was unable to satisfactorily ex-
plain why he waited until December to fill out a claim for an injury
alleged to have occurred in October and for which disability did
not commence until March 1974. However, the employer accepted

the claim as a non-disabling medical-only claim as of December
20, 1973.

In March 1974, claimant stated his back and neck pain
became so severe that he again contacted Dr. Larson who referred
him to Dr. Perkins, a neurosurgeon. Dr. Perkins examined claim-
ant on March 26, 1974 and, after a variety of tests, stated his
findings were essentially normal. On April 18, 1974, claimant saw
Dr. Overton, an osteopathic physician, who indicated a finding of
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somatic dysfunction of the dorsal cervical spine with myofascitis.
It was her opinion that there was a causal connection between the
symptoms and the industrial accident of October 23, 1973.

Apparently the carrier was aware that claimant had ceased
working sometime in March 1974 as it directed an inquiry to a safe-
ty engineer for the company who in turn sent a memo to the claims
department, triggering the affirmative action, according to Mr.
Clemons, a claims examiner for the carrier at that time. Mr. Clem-
ons received a telephone call from Dr. Perkins and as a result of
that conversation, decided that an investigation was not required
and negated his request for affirmative action on April 9, 1974. Mr.
Clemons testified, by deposition, that he informed claimant either
on or immediately after April 9, 1974 of his conversation with Dr.
Perkins and of the carrier's decision not to pay compensation bene-
fits for time loss since March because it was the carrier's opinion
that such time loss was not related to the industrial - accident. No
formal denial was mailed to the claimant at that time.

In July 1974, the carrier received the report from Dr.
Overton indicating causal relationship between the claimant's com-
plaint and the industrial accident and they assigned the claim for
investigation; however, instead of having their own claims office
investigate, they assigned the claim to a private investigating
firm situated in Medford. Mr. Clevidence, who had been with the
carrier, Industrial Indemnity, was now employed by this private ad-
justing firm and the claim was given to him to investigate. Mr.
Clevidence testified that he immediately went to Eugene and con-
tacted claimant on July 29, 1974 and obtained from him a three~page
typewritten statement; he also obtained medical authorizations and
spent the rest of the day soliciting the reports personally from
the physicians' offices. He then reported his findings by tele-
phone to Mr. Clemons and as a result of this investigation and his
conversation with Mr. Clemons, he returned to the claimant's home
in Eugene the following day and negotiated the disputed claim set-
tlement in the sum of $1,650.

In a period of three days, the disputed claim settlement
was agreed upon, drawn up and signed by all parties. At the time
claimant signed the disputed claim settlement, he had no attorney.
Mr. Clevidence testified that he explained to claimant in full de-
tail what would be the result of his signing of the document, that
it would be a full and final closing of his claim and would ter-
minate forever any rights claimant might have arising out of the
alleged industrial accident.

Claimant testified that he was generally aware of what
a disputed claim settlement was and admitted that he had been told
by the carrier's representatives the general meaning of it, but
claimant contends that at the time of the actual signing he was
upset and irrational because of the language in the document, par-
ticularly the allegation concerning Dr. Perkins' report.

The claimant contends that because his claim was accepted
there could be no "bona fide" dispute, therefore, he was not bound
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by the stipulation. The carrier admitted that the first written de-
nial furnished claimant was dated August 2, 1974, the date of the
disputed claim settlement, but contends that claimant had been ad-
vised, unequivocally, on hnumerous previous occa51ons, that his claim
was being denied and would continue to be denied.

The Referee found that the so-called disputed claim set-
tlement was, in fact, a compromise and release and should be set
aside. There had been no formal denial of the claim at the time;
in fact, the claim had been accepted. Denials may be made by a car-
rier at any time, however, the procedure called for a written de-
nial which sets forth the reasons therefore and advises claimant
of his right of appeal. The Referee found that an oral denial at
this point was statutorily insufficient.

The Referee also found there was no "bona fide" dispute
existing at the time the stipulation was signed. The claim had been
accepted and ‘the carrier had in its possession a report from Dr.
Overton which causally connected the complaint to the injury and,
in fact, requested reopening for treatment; however, this report
was not shown nor given to claimant nor was it mentioned in the al-
leged "bona fide" disputed agreement. The Referee found there was
a breach in the fiduciary relationship existing between the carrier
and the claimant when it failed to disclose the contents of Dr. Over-
ton's report; also, by the manner in which the alleged agreement was
obtained.

For the foregoing reasons, the Referee set aside the dis-
puted claim settlement dated August 2, 1974 and remanded the claim
to the carrier for payment of compensation from March 13, 1974, the
date claimant ceased working, until the claim was closed pursuant
to ORS 656.268.

The Board, on de novo review, agrees with the findings
and conclusions of the Referee insofar as they relate to the
validity of the alleged "disputed claim settlement". However,
the Referee has made no findings nor conclusions in his order on
the issue of compensability. He finds that the carrier did have
in its possession a report from Dr. Overton which causally connect-
ed claimant's complaint to the industrial injury and requested a
reopening for treatment, he also finds that the claim initially
had been accepted as a non-disabling medical-only claim and he
finds that the first formal written denial was dated August 2,
1974, the date the "disputed claim settlement" was signed by claim-
ant. All of these findings might imply that the Referee had con-
cluded that claimant had suffered a compensable injury, but that
is not sufficient basis to remand the claim to the carrier for the
payment of compensation.

Pursuant to the provisions of ORS 656.295(5), the Board
hereby remands the matter to Referee Ray S. Danner to make a deter-
mination on the issue of compensability and, if necessary, to hold
a hearing to take evidence on this issue.
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ORDER

The order of the Referee dated Septémber 16, 1976 is af-
firmed insofar as it settles the issue of validity of the "Disputed
Claim Settlement, Stipulation and Order", dated August 2, 1974. .

The balance of the Referee's order, which remanded the
claim to the carrier for payment of compensation benefits from March
13, 1974 until closure pursuant to ORS 656.268, allowed the carrier
to offset from any amounts due or to become due to claimant for tem-
porary or permanent disability the sum of $1,512 and awarded claim-
ant's attorney a $1,000 attorney's fee, shall be held in abeyance
pending a determination by Referee Raymond S. Danner on the issue
of compensability of claimant's claim for an injury alleged to have
occurred on October 23, 1973.

WCB CASE NO. 76-4283 JULY 25, 1977

PATRICK KOKAS, CLAIMANT

Allan H. Coons, Claimant's Atty.
R. Kenney Robert, Defense Atty.
Reguest for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks Board review of the Referee's order
which affirmed the determination order mailed July 27, 1976
whereby claimant was granted no award of permanent disability.

The Board, after de novo review, affirms and adopts as .
its own the Opinion and Order of the Referee, a copy of which is
attached hereto and, by this reference, made a part hereof.

ORDER

The order of the Referee, dated January 7, 1977, is af-
firmed.

NO NUMBER o JULY 25, 1977

JESSE MARKHAM, CLAIMANT
John McCourt, Claimant's Atty.
Own Motion Order

On June 6, 1977, the Board issued its own motion order
in the above entitled matter, denying claimant's request to re-
open his claim for an industrial injury suffered on April 25, 1969.

At the time this order was entered the surgery recommend-
ed by Dr. Eckhardt could only be classified as a future possibility
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and the order stated that should that surgery be performed in the
future, claimant would be entitled to compensation for time for the
period of his hospitalization and surgery. The order did not spe-
cifically set out the period during which claimant would be entitled
" to compensation for time loss because, at that time, the need for
surgery was purely speculative.

The Board has now been informed that on June 30, 1977,
claimant was admitted to Emmanuel Hospital for the surgery recommend-
ed by Dr. Eckhardt, therefore, claimant is entitled to compensation
for temporary total disability commencing from June 30, 1977 and un-
til his claim is closed pursuant to ORS 656.278.

ORDER

Claimant's claim for his compensable injury suffered on
April 25, 1969 is hereby remanded to the carrier, Fireman's Fund In-
surance Company, for the payment of compensation, as provided by
law, commencing on June 30, 1977 and until the claim is closed pur-
suant to the provisions of ORS 656.278.

Claimant's attorney is awarded as a reasonable attorney
- fee a sum equal to 25% of the compensation paid to claimant, payable
out of said compensation as paid, not to exceed $300.

WCB CASE NO. 76-1069 JULY 25, 1977

LILLIAN MARTIN, CLAIMANT

Richard T. Kropp, Claimant's Atty.
Keith D. Skelton, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.

Claimant seeks review by the Board of the Referee's or-
der which awarded her 240 degrees for 75% unscheduled disability,
an increase of 176 degrees over the total previous awards. Claim-
ant contends she is permanently and totally disabled.

Claimant suffered a compensable injury to her low back
on January 26, 1969 while lifting a patient during the course of
her employment as a nurse's aide. Since that time she has been
examined and/or treated by many doctors all of whom have diagnosed
claimant's claim as an acute and chronic lumbar strain and sprain
with intermittent right sciatica, except Dr. Jones. Dr. Jones
diagnosed a right lumbosacral facet subluxation, which had been
persistent with the referral of pain into the right fifth lumbar
nerve root zone, but no definite compression of the root. All of
claimant's treatment has been conservative in nature; she has had
no surgery.
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Dr. Raaf rated claimant's physical impairment at 25% loss
of function for unspecified injury. Dr. Robinson rated it at 208%.
The Physical Rehabilitation Center felt claimant demonstrated only
minimal physical disability and Dr. Robinson concurred. . Later Dr.
Robinson rated claimant's loss of function and disability as "mild".
Dr. Anderson found only minimal objective findings as such related
to claimant's low back condition. Dr. Eusterman felt claimant was
100% disabled for work as a nurse's aide, but. only 25% for work
which did not involve lifting or stressing the low back. :

With respect to claimant's psychopathology, various diag-
noses were made. The Psychological Center felt claimant experienced
moderate/severe anxiety depression and that the prognosis for restor-
ation and rehabilitation was poor. The Physical Rehabilitation Cen-
ter rated the psychopathology as "moderately severe" and indicated
that the industrial injury was responsible for only a minimal de-
gree of it. Both Dr. Anderson and Dr. Robinson had noted func-
tional overlay to a considerable degree and Dr. Ackerman believed
claimant's mental state was chronic and "moderate". Dr. Quan felt
claimant's mental state was generally of a "mild to moderate in-
tensity" and he rated her psychiatric disorder at 45% impairment of
the whole man, using the AMA Guides, with the total neurosis belng
in the range of 25-30%.

It was the medical consensus that claimant's physical im-
pairment together with her psychopathology prevented her return to
her former occupation as a nurse's aide and also precluded her re-
turn to the general industrial labor market in jobs which required
heavy 1lifting, bending, or stooping, prolonged standing, walking, or
sitting, and twisting and turning movements. The one exception was
the report from the Physical Rehabilitation Center which indicated
claimant could return to her former occupation without restriction.
On the other hand, Dr. Ackerman believed that claimant's psychopa-
thology rendered her permanently and totally disabled.

Claimant is 46 years old, she has an eighth grade educa-
tion and she received on-the-job training as a nurse's aide which
has been her primary .occupation since she was 18 years old. She
has no other formal education or experience, although she does have
limited experience as a lab technician which was acquired while
working in a cannery.

After considering the conflicting medical, psychological
and psychiatric evidence relating to claimant's physical and mental
impairments and her employability status, the Referee found that
claimant's physical and mental impairments were not so severe as to
render her incapable of regularly performing any work at a gainful
and suitable occupation. Furthermore, claimant's motivation to be
retrained or to return to work is questionable. He concluded that
claimant was not permanently and totally disabled.

Based upon the finding that claimant's physical impairment
and residual psychopathology precluded her from returning to work
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in her primary occupation as well as returning to work in other oc-
cupations which involved heavy lifting, bending, etc., and consid-
ering claimant's age, education, training, and experience, the Ref-
eree concluded that claimant was entitled to an award equal to 75%
of the maximum allowable for unscheduled disability to compensate
her for her loss of wage earning capacity.

The Board, on de novo review, concurs with the findings
and conclusions reached by the Referee.

ORDER

The order of the Referee, dated January 20, 1977, is af-
firmed.

SAIF CLAIM NO. KC 120599 JULY 26, 1977

EDNA AICHELE, CLAIMANT

William A. Galbreath, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Hearing

Claimant, by and through her attorney, petitioned the
Board on March 14, 1977 to exercise its own motion jurisdiction,
pursuant to ORS 656.278, and reopen her claim for an industrial
injury suffered on March 20, 1968 while employed by Milton-Free-
water Convelescent Hospital, whose workmen's compensation cover-
age was furnished by the SAIF. 1In support of the request, a re-
port from Dr. Donald Smith, dated December 9, 1968 was submitted.

Claimant's attorney was advised by the Board that it
would need a current medical report establishing that claimant's
condition was attributable to her original injury and represented
a worsening since the last award or arrangement of compensation
and also that a copy of such medical report should be furnished
to the Fund which would have 20 days thereafter to respond.

On April 21, 1977, the Board was furnished a copy of
a medical report from Dr. Donald Smith, dated June 14, 1976, which
had been directed to the Fund. Claimant stated that said medical
report would be the basis for the request for reopening of the
claim on Board's own motion.

On July 14, 1977, the Fund responded stating that Dr.
Smith's report indicated that claimant's present condition was a
thoracic outlet syndrome on the right side and it was the opinion
of the Fund that this was not the result of the chest and rib
strain suffered on March 20, 1968, but rather the progression of
a pre-existing condition; claimant's anatomy and other causes have
contributed to her present condition.
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At the present time, the Board does not have sufficient
evidence before it on which to make a determination of the merits
of claimant's request, therefore, the matter is referred to the
Hearings Division with instructions to hold a hearing and take ev-
idence on the issue of whether claimant's present condition is di-
rectly attributable to her injury of March 20, 1968 and, if so, does
her present condition represent a worsening since the last award
or arrangement of compensation received by claimant for said in-

jury. ’

Upon conclusion of the hearing, the Referee shall cause
to be prepared a transcript of the proceedings which he shall for-
ward to the Board together with his recommendation on the merits
of claimant's request.

WCB CASE NO. 76-5087 JuLy 27, 1977

DONNA COMPTON (BENNETT), CLAIMANT
Noreen Saltveit, Claimant's Atty.
Delbert Brenneman, Defense Atty.
Order

On July 6, 1977 the Board received from claimant, by and
through her attorney, a renewed motion for remand of the above en-
titled matter for additional evidence which was not available at
the time of the hearing, namely, the results of an examination and
report from Dr. Pasquesi, dated May 25, 1977.

In the alternative, the claimant asked the Board to admit
the attached report from Dr. Pasquesi and consider it in its de novo
review, together with all of the other evidence from the hearing.

The Board, after due consideration and careful study of
the report from Dr. Pasquesi, concludes that the renewed motion for
remand should be denied. Dr. Pasquesi states in his report that
although he found claimant's impairment to be equivalent to 5% of
the "whole man", he was unable to determine the responsibility for
such impairment.

With respect to the alternative relief, the Board cannot
consider any evidence which is not a part of the record made before
the Referee at the hearing.

ORDER
Claimant's renewed motion for remand and the alternative

request that the Board consider the report from Dr. Pasquesi dated
May 25, 1977, in its de novo review, are hereby denied.
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WCB CASE NO. 76-6162-SI JULY 27, 1977

In the Matter of the Petition of
BRAND S CORPORATION
For Reimbursement from the
Second Injury Reserve Fund
In the Case of
CATHERINE HANKINS
SAIF, Legal Services, Defense Atty.
Order on Review

Reviewed by Board Members Wilson, Moore and Phillips.

On April 22, 1977, Referee J. Wallace Fitzgerald rec-
ommended that the Board affirm the Determination Order of Oct-
ober 20, 1976 denying to Brand S Corporation any second injury
benefits. :

Subsequent to the issuance of the Recommended Order of
Referee Fitzgerald, exceptions were filed by the claimant and by
Brand S Corporation. A response to the exceptions was filed on
behalf of the Workers' Compensation Board. ‘

The Board, after de novo review of the transcript of
the proceedings and careful consideration of the exceptions to
the Recommended Order and the response to said exceptions, ac-
cepts the recommendation of the Referee and adopts as its own
the findings of fact and conclusions of law set forth in said
Recommended Order, a copy of which is attached hereto and, by
this reference, made a part of the Board's order.

WCB CASE NO. 76-210 JuLy 27, 1977

"NITA HARRIS, CLAIMANT

Peterson, Susak & Peterson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.

Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips.

SAIF requests Board review of the Referee's order which
remanded claimant's claim to it for acceptance and payment of com-
pensation until claim closure pursuant to ORS 656.268. The Fund
contends that claimant, who was the employer of record, had not
filed a personal election and, therefore, was not a subject employ-
ee under the Workers' Compensation Law at the time of her injury.

The employer, Resource Service Company, purchased a gro-

cery store prior to the claimed injury by claimant and obtained
Workers' Compensation coverage under the employer's policy from
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the Fund. Apparently the grocery store was a "husband and wife"
type operation and it was decided to use the same basic name used
by claimant's husband in his roofing business. Claimant's hus-
band owned Resources Roofing Company.

Claimant alleges that as she was getting ready to do the
billing for the grocery store about mid-day on December 1, 1975,
she slipped and fell on the floor and sustained an injury. No one
was in the store at the time, but claimant's husband later came in
and picked his wife up off the floor. A physician's initial re-
port of work injury was filed by Dr. Cichoke on December 5, 1975,
which indicated that the claimant's complaints were of pain in her
back. Chiropractic adjustment and physio-therapy was suggested by
Dr. Cichoke. ‘

No evidence was offered to the contrary on the factual
situation and the Referee found both claimant and her husband to
be credible witnesses. He was satisfied that claimant did sustain
an injury based on the evidence and the sole question left to de-
termine was whether or not claimant, at that time, was a subject
employee under the act.

A representative of the Fund testified he recalled in
June 1975, that he had received a telephone call requesting that
claimant be put on. as a subject employee. However, after the
claim was filed the Fund issued a denial on December 31,1975 and
an amended denial on May 18, 1976 on the grounds that claimant
did not have personal coverage as a workman at the time of her
injury and was not a subject employee.

Based upon several exhibits received relating to the
application for Workers' Compensation coverage and notations in
the record that the coverage had been accepted prior to the date
of the injury, the Referee concluded that claimant was a subject
employee under the act. Because of the manner in which the ap-
plication was made and because of the resulting confusion, he
felt penalties were not warranted, but he awarded a reasonable
attorney's fee to claimant's attorney because of the impropriety
of the denial.

The Board, on de novo review, affirms the order of the
Referee.

ORDER

The order of the Referee, dated December 2, 1976, is af-
firmed.

Claimant's attorney is awarded, as a reasonable attor-

ney's fee for his services in connection with this Board review,
the sum of $350, payable by the State Accident Insurance Fund.
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WCB CASE NO. 76-4364 JuLy 27, 1977

MICHAEL KORMAN, CLATMANT

Rolf T. Olson, Claimant's Atty.

Richard Davis, Defense Atty.

Request for Review by Employer
and Claimant

Reviewed by Board Members Wilson and Moore.

The employer seeks Board review of the Referee's order
which remanded claimant's claim for aggravation to it for accep-
tance and payment of compensation, as provided by law, commenc-
ing on July 25, 1975 and until the claim 1is closed pursuant to
ORS 656.268; ordered that such compensation should include, but
not be limited to, temporary total disability compensation and
the therapy treatménts undergone by claimant at St. Joseph's Hos-
pital; ordered that claimant's claim for his hypertension condi-
tion be remanded to the carrier for acceptance and the payment of
compensation as provided by law; ordered claimant to be paid an
additional amount equal to 25% of the compensation payable to him
from July 25, 1975 up to January 22, 1976, the date of the first
hearing on his claim, and awarded claimant's attorney $1,500 as a
reasonable attorney's fee, said sum to be paid by the defendant.

The claimant cross-requested review by the Board of the
order, contending that the fee awarded claimant's attorney should
be increased.

The Board, after de novo review, affirms and adopts as
its own, the Referee's Opinion and Order, a copy of which is at-
tached hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated October 15, 1976, is af-
firmed.

Claimant's attorney is awarded as a reasonable attorney's
fee for his services in connection with this Board review the sum
of $400, payable by the employer.

WCB CASE NO. 76-5985 JULY 27, 1977

BARBARA LINGO, CLAIMANT

Rolf T. Olson, Claimant's Atty.
Robert Joseph, Jr., Defense Atty.
Order of Dismissal

On April 25, 1977, claimant requested Board review of
the Referee's order entered in the above entitled matter. ‘
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On July 19, 1977, the Board was informed that the car-
rier, based upon a report from Dr. Spady dated June 29, 1977, had
reopened claimant's claim for curative medical care and treatment
. and that claimant was now being paid compensation for temporary
total disability. Inasmuch as claimant's claim will now have to
be closed pursuant to ORS 656.268 and another Determination Order
issued when claimant's condition becomes medically stationary, the
counsel for the carrier asks that the requéest for review be dis-
missed as the issue of permanent disability is,at the present time,
moot.

Claimant's counsel was contacted and stated that he had
no objection to the carrier's request for dismissal.

The Board concludes that the reopening of the claimant's
claim by the carrier makes the issue of permanent disability, which
was decided by the Referee and presented to the Board for review,
moot.

THEREFORE, the Referee's Opinion and Order entered in the
above entitled matter on April 18, 1977, which affirmed the Deter-
mination Order of October 8, 1976, is set aside .and claimant's re-
quest for Board review of that order is hereby dismissed.

WCB CASE NO. 76-4823 JULY 27, 1977

JAMES RIMER, SR., CLAIMANT

Richard E. Kingsley, Claimant's Atty.
Ronald J. Podnar, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Referee's order which
granted claimant an additional 15 degrees for a total award of
22.5 degrees for scheduled left leg disability and affirmed the
Determination Order entered August 18, 1976 in all other respects.

Claimant, a 35-year-old journeyman lineman, suffered a
compensable injury in September 1975 when he accidentally came in
contact with 7,200 volts and suffered first and third degree elec-
trical burns on his hands, left thigh and left knee.

Dr. Park, a vascular surgeon, stated in December 1975 that
claimant was still complaining of knee pain but that the burns had
completely healed. Also in December 1975, claimant was examined by
an orthopedist who noted that claimant's principle problem was the
softening of the left knee cartilage; he did not feel that it re-
gquired treatment, but would resolve itself. ‘
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In May 1976, claimant was examined by Dr. Throop, a neuro-
logist, who noted claimant had a neurological sensory nerve deficit
that would most likely improve; he was of the opinion that claim-
ant's pain resulted from soft tissue injury.

After Dr. Throop's examination, the Determination Order
was entered on August 18, 1976 which granted claimant an award of
7.5 degrees for 5% loss of the left leg.

Later Dr. Throop reported complaints of pain and weakness
in claimant's left arm and left knee and he found sensory distribu-
tion abnormalities in the left ulnar nerve and left lateral cutan-
eous nerve of the calf.

The Referee found that claimant's main problem areas
were the left knee and the left elbow, both scheduled disability
areas, therefore,the sole test for determining the extent of. his
disability was loss of use.

He found that claimant's knee bothered him when any pres-
sure was put on it. With respect to the left elbow, excessive
lifting such as working with 65-pound hay bales all day on his
farm, carrying sacks of feed or repetitive lifting and hammering
necessitated by building fences or corrals on the farm aggravated
the pain. '

Based on Dr. Throop's medical report, received after the
entry of the Determination Order, the Referee found that the prob-
lems claimant experienced were diminished weight bearing ability
and reduced endurance and he found that the loss of function of
the knee was approximately 15%. The Referee found no showing that
claimant's pain in the elbow, although noticeable and predictable,
affected coordination, strength or endurance to the extent that it
constituted a permanent loss of function.

The Referee concluded that claimant was entitled to an
additional award for his left leg disability, but that he had suf-
fered no permanent loss of function of his left elbow.

The Board, on de novo review, concurs in the conclusion
reached by the Referee. Undoubtedly, the injury has resulted in
a loss of wage earning capacity, however, claimant's disability
does not extend into the unscheduled area of the body, therefore,
as the Referee correctly stated, the sole test in determining the
extent of disability is loss of use.

ORDER

The order of the Referee, dated January 13, 1977, is af-
firmed.
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WCB CASE NO. 76-3338 JuLy 27, 1977

BARBARA WILLIAMS, CLAIMANT

Dean Quick, Claimant's Atty.

SAIF, Legal Services, Defgnse Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks Board review of the Referee's order
which affirmed the denial by the State Accident Insurance Fund on
June 18, 1976 of claimant's claim for aggravation.

The Board, after de novo review, affirms and adopts as
its own the Opinion and Order of the Referee, a copy of which is
attached hereto and, by this reference, made a part hereof.

ORDER

The order of the Referee, dated January 26, 1977, is af-
firmed.

CLAIM NO. 1585 JULY 28, 1977

RALPH E. BELL, CLAIMANT

Michael J. Kavanaugh, Claimant's Atty.
Robert E. Joseph, Defense Atty.

Own Motion Order

On May 3, 1977, the Board received from claimant, through
his counsel, Michael J. Kavanaugh, a request for alternative relief
under the Board's own motion jurisdiction granted pursuant to ORS
656.278. Claimant had suffered a compensable injury on April 30,
1970 while in the employ of Sears, Roebuck & Company. The claim was
accepted and closed on a "medical only" basis.

On April 20, 1977, claimant, by and through his attorney,
had requested a hearing on the employer's denial of his claim for ag-
gravation.

On May 25, 1977, the Board advised claimant's attorney that
claimant was entitled to have his claim closed pursuant to the pro-
visions of ORS 656.268, inasmuch as his injury had occurred prior to
the amendment of ORS 656.268 by Section 3, Chapter 620 Oregon Laws
1973. Furthermore, that claimant would be entitled to one year from
the date of the issuance of the Determination Order within which to
appeal the adequacy of the award mady by such order and he would have
five years from the date of its issuance within which to file a claim
for aggravation.
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The Board is now advised that claimant desires to withdraw
his request for own motion relief and that he also will info;m the
Hearings Division of the Board by letter that he wishes to withdraw ‘
his request for hearing.

ORDER

The request received from claimant that the Board exercige
its own motion jurisdiction, pursuant to ORS 656.278, and reopen his
claim for compensable injury suffered on April 30, 1970 while in the
employ of Sears, Roebuck & Company, is hereby dismissed.

CLAIM NO. 05X-005891 JULY 28, 1977

ROBERT CHENEY, CLAIMANT
Warner E. Allen, Claimant's Atty.
Own Motion Order

On March 21, 1977, the Board received a request from
claimant, by and through his attorney, to exercise its own mo-
tion jurisdiction pursuant to ORS 656.278 and reopen his claim
for compensable injury suffered on March 13, 1968 while in the
employ of Portland Wire and Iron Works whose carrier was Argonaut
Insurance Company.

On July 20, 1976, an order of dismissal had been entered.
by the Board on a prior request for own motion relief because
Argonaut had advised the Board it would pay for claimant's med-
ical expenses. Claimant's attorney was made aware of this and,
on June 9, 1976, stated he would let the Board know if this was
satisfactory to his client; however, no response, after repeated
telephone calls, was received and the Board concluded that the
payment of claimant's expenses was sufficient and satisfactory.
Therefore, it dismissed the request.

The renewed request stated that at the time the first
request had been dismissed, claimant did not have sufficient ver-
ification of time loss to furnish to the Board for its considera-
tion. Accompanying its renewed request was a letter from Portland
Wire and Iron Works which stated that claimant left work for the
required surgery on July 16, 1974 and returned to full time employ-
ment on August 5, 1974.

On March 30, 1977, the carrier, Argonaut, was advised of
the renewed request for own motion relief and asked to inform the
Board within 20 days of its position with respect thereto. No re-
sponse has been received from the carrier.

The Board, after due consideration, concludes that the
claimant's claim for his industrial injury, suffered on March 13,
1968 should be remanded to the carrier, Argonaut Insurance Company,
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to be accepted and for the payment of compensation, as provided by
law, commencing on July 16, 1974 and until this claim is closed

‘ pursuant to ORS 656.278, less time worked, and claimant's attorney

should be allowed as a reasonable attorney's fee, a sum equal to

25% of the compensation for temporary total disability paid claim-

ant, payable out of said compensation as paid, to a maximum of $500.

IT IS SO ORDERED.

| WCB CASE NO. 75-2925 JULY 28, 1977

RAYMOND GETCHELL, CLAIMANT
Richard Noble, Claimant's Atty.
James Gidley, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks Board review of the Referee's order
which found that claimant had failed to show by preponderance of
the evidence that his work activity was a material contributing
cause to a cerebral vascular accident and upheld the carrier's
denial of claimant's claim therefor, which was made on May 20,

‘ 1975.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated January 25, 1977, is af-
firmed. '

WCB CASE NO. 76-2378-B JULY 28, 1977

PATRICIA GRIFE, CLAIMANT

Hugh K. Cole, Claimant's Atty.
Edward V. O'Reilly, Defense Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund requests Board review

of the Referee's order which remanded to it claimant's claim for
‘ the payment 0of compensation as provided by law.
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The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached here-
to and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated January 26, 1977, is af-
firmed.

Claimant's counsel is awarded, as a reasonable attorney's
fee, the sum of $150, payable by the State Accident Insurance Fund.

WCB CASE NO. 76-1379 JULY 28, 1977

FLOYD 0. HILL, CLAIMANT

Steven R. Frank, Claimant's Atty.

SAIF, Legal Services, Defense Atty.

Supplemental Order Awarding
Attorney's Fee

The Board's Order on Review issued July 22, 1977 in the
above entitled matter, failed to include an award of a reasonable

attorney's fee.

THEREFORE, IT IS HEREBY ORDERED that claimant's counsel
receive, as a reasonable attorney's fee for his services in con-
nection with Board review in the above entitled matter, the amount
of $350, payable by the State Accident Insurance Fund.

WCB CASE NO. 76-3286 JULY 28, 1977

RICHARD A. LEWIS, CLAIMANT

Richard A. Sly, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order

On July 1, 1977, claimant, by and through his attorney,
filed a motion requesting the Board to issue an order dismissing
the State Accident Insurance Fund's request for review of the
Referee's order entered in the above entitled matter on the ground,
and for the reason, that the Board had no jurisdiction over the re-
maining issue, i.e., the issue of payment of attorney's fees and
their amount. The request for review had been received on April

20, 1977.
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On July 20, 1977, the Fund, by and through its counsel,
responded in opposition to the motion.

The Board, after due consideration of this matter, con-
cludes that the sole issue before the Referee was the amount of
the reasonable attorney's fee which the Fund should be directed to
pay claimant's attorney. This is a reviewable issue and the Board
does have jurisdiction to decide an issue of contested attorney's
fees under such circumstances. :

THEREFORE, claimant's motion for dismissal of the réquest
for review by the State Acc1dent Insurance Fund dated April 18,
1977, is hereby denied.

Briefs are due August 10, 1977. If either party, because
of this intervening motion and the order denying same, requires
additional time within which to file its brief, such request  should
immediately be presented to the Board. Such request shall be granted
only if both parties agree that such extension of time is necessary.

WCB CASE NO. 74-2359 JULY 28, 1977
WCB CASE NO. 75-4849

LEONARD NASH, CLATIMANT

Bob Grant, Claimant's Atty.
Keith Skelton, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks Board review of the Referee's order
which denied claimant's claim for aggravation filed in both WCB
Case Nos. 74-2359 and 75-4849; directed the employer to pay the
cost of medical services provided to claimant for treatment of his
injury as specifically set forth in the order; awarded claimant
additional compensation in the nature of a penalty in an amount
equal to 15% of certain portions of the medical services rendered
to claimant and awarded claimant's attorney an attorney's fee of
$250 payable by the employer.

Originally a hearing was held in this matter under the
designation WCB Case No. 74-2359. At that time, Referee Harold
M. Daron granted the employer's motion to dismiss claimant's claim
for aggravation but allowed the hearing to proceed on the remain-
ing issues which were set forth in Referee Daron's Opinion and Or-
der entered in WCB Case No. 74-2359 on March 4, 1975. Subsequently,
claimant requested Board review of that order, contending that the
Referee was in error in dismissing his claim for aggravation and
the allowance of attorney's fees for a rejected claim. The Board,
by its Order on Review dated November 21, 1975, and based upon a
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change in the interpretation by the Court of Appeals of the appli-
cable statute, remanded the claim for aggravation to the Referee
for a hearing on the merits.

In the meantime, claimant had made what was subsequently
considered to be another claim for aggravation against the employer
and filed a new request for hearing which was designated WCB Case
No. 75-4849 and consolidated with the earlier hearing inasmuch as
the primary issue was identical, i.e., aggravation.

Based upon the Board's Order of Remand, the issue before
the Referee was whether claimant was entitled to increased compen-
sation for aggravation pursuant to ORS 656.273, whether the employ-
er should be required to pay, under the provisions of ORS 656.245
for certain medical services rendered to claimant and, if so,
should the employer be required to pay a penalty and attorney's
fees pursuant to ORS 656.268(8) and 656.382.

On January 6, 1972, a hearing had been held before Ref-
eree J. Wallace Fitzgerald pursuant to a request therefor by the
claimant and an Opinion and Order was entered as a result of that
hearing on January 28, 1974. The only issue considered at that
hearing was the extent of claimant's permanent disability and claim-
ant received an additional award, making his total award 80 degrees
for 25% unscheduled low back disability. This was .the last award
or arrangement of compensation prior to the hearing before Referee
Daron on March 16, 1976. :

The first request to reopen the claim on grounds of ag-
gravation was denied by the carrier on July 23, 1974; another re-
quest to reopen was made by the claimant in 1975 which was also
deemed to have been denied by the carrier.

Claimant had his final fusion on January 7, 1974 and
spent most of that year recovering therefrom. Claimant's claim
had initially been closed on November 2, 1970 and therefore his
aggravation period expired on November 2, 1975.

The Referee found no evidence in the record which indi-
cated that claimant's condition at the time of the hearing was held
on the claim for aggravation up to November 2, 1975 was any worse
than his condition on January 28, 1974, the date of Referee Fitz-
gerald's order, whether claimant's immediate post-surgery state
was considered or his immediate pre-surgery condition. In fact,
consideration of the entire record reflects that there was improv-
ment in claimant's condition following this final fusion and no ev-
idence that it has since become worse than any condition pictured
just prior to or immediately after the surgical treatment was ren-
dered by Dr. Peterson and Dr. Melson in January 1974; Dr. Peterson
did note in his report of October 23, 1975 that claimant should be
considered permanently disabled.

The Referee concluded that claimant had failed to sustain

his burden of proof that he was entitled to any increase in compen-
sation for aggravation under ORS 656.273.
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With respect to the medical treatment which was given
claimant, the Referee did not interpret the Order of Remand to con-
stitute an actual reversal of his findings and conclusions regard-
ing those issues which were also decided in his original order which
related to entitlement to certain compensation for medical services,
penalties and attorney's fees. He reiterated his findings with re-
pect to those issues in his order of October 14, 1976 and also set
forth the same conclusions which resulted in ordering the carrier
to make payment for certain medical services, payment of penalties
and payment of attorney's fees provided such payments have not been
previously paid by the employer or its carrier. It was not the
Referee's intention for claimant to receive double compensation for
those items, therefore, he stated that only if the carrier had failed
to comply with his original order of March 14, 1975, were such pay-
ments to be made to claimant.

4 The Board, on de novo review, agrees with the Referee's
ultimate finding that there was no evidence of sufficient weight to
grant claimant compensation for aggravation. The report of Dr.
Peterson is not sufficient to offset the inability of claimant's
testimony to demonstrate any change in his physical condition since
the last award or arrangement of compensation which was made by Ref-
eree Fitzgerald's Opinion and Order dated January 28, 1974.

The Board also concurs in the assessment of penalties and
award of attorney's fees made and granted by the Referee in his
order and affirms them.

ORDER

The order of the Referee, dated October 14, 1976, is af-
firmed.

SAIF CLAIM NO. GODC 1254 JULY 28, 1977

JOYCE J. STEPHENS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On March 10, 1977, the State Accident Insurance Fund
requested a determination of claimant's disability by the Eval-
uation Division of the Board. Based upon the medical informa-
tion supplied, a Determination Order was entered on March 15,
1977. Subsequently, the Fund advised the Evaluation Division
that claimant's claim had first been closed on December 26, 1967,
which was prior to the time the Compliance Division of the Board
maintained any of the Fund's files and, therefore, this informa-
tion was not available to the Evaluation Division until after
the issuance . of the Determination Order on March 15, 1977.
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Claimant's aggravation rights had expired on December
26, 1972. The Fund apparently reopened claimant's claim volun-
tarily on June 11, 1976 and, therefore, their request for deter-
mination should have indicated that claimant's aggravation rights
had expired and requested a closure pursuant to the provision of
ORS 656.278.

It is further noted that the March 15, 1977 Determina-
tion Order was in error in stating the number of degrees awarded
and the monetary value of the permanent partial disability award.
The compensation awarded for claimant's permanent partial disa-
bility should have been equal to 6.05 degrees for a monetary value
of $332.75.

The Board, after due consideration, concludes that it
should exercise its own motion jurisdiction, pursuant to ORS 656.278,
and set aside the March 15, 1977 Determination Order. The Board
further concludes that claimant should have her claim closed pur-
suant to ORS 656.278 with the same award which was made by the
March 15, 1977 Determination Order.

ORDER

The Determination Order entered March 15, 1977 is set
aside in its entirety.

Claimant is awarded compensation for temporary total
disability inclusively from April 20, 1976 through June 6, 1976,
less time worked and 6.05 degrees for 5% loss of her right fore-
arm. This is in lieu of, and not in addition to, the award made
by the invalid Determination Order entered March 15, 1977. Pre-
sumably all compensation due claimant has previously been paid by
the Fund pursuant to the aforesaid Determination Order, if so, no
further compensation is to be paid claimant as a result of this
own motion determination order.

WCB CASE NO. 76-539 JuLy 28, 1977

JAMES G. WESLEY, CLAIMANT

Dan O'Leary, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

The claimant seeks review by the Board of the Referee's
order which affirmed the Determination Order mailed December 23,
1975, whereby claimant was awarded 16 degrees for 5% unscheduled
head disability. .
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Claimant suffered a compensable injury on August 20, 1974
while working for the employer as a fire suppression crewman. The
pumper truck on which he was a passenger rolled over, causing in-
juries to claimant's face, nose, back, head, right ear and eyes and
for which he was hospitalized. Claimant was released to return to
work by Dr. Echevarria on November 13, 1974 and the claim was ini-
tially closed with no award of compensation for permanent disability.

Before claimant was injured, he had enrolled at Southwes-
tern Oregon Community College for the fall term classes. Claimant
had been a high school athlete and had the potential for obtaining
a college athletic scholarship. He commenced the: fall term but, af-
ger the injury, was unable to play sports and by Thanksgiving Day,
1974, claimant had dropped out of school because of continued head-
aches.

Claimant went to California where, after complaining of
severe headaches aggravated by physical activity and also a decreased
ability to concentrate, he was examined by a Dr. Reiter on November
5. 1975. A brain scan was within normal limits, however, an elec-
troencephalogram was listed as "mildly abnormal". Dr. Reiter felt
claimant had suffered a post-traumatic syndrome and that he should
be on limited activity only and should not try to enroll in school
until the fall of 1975. He felt the headaches which were continuing
on a daily basis could be blamed on the scarring of claimant's scalp
region. By July 1975, the headaches had eased, but the doctor did
not feel claimant should return to work that summer, however, claim-
ant did attend college during the 1975-76 school year and partici-
pated in intramural basketball.

In September 1976, after a spell of lightheadedness and
nausea, claimant was examined by Dr. Tennyson. The neurological
examination was normal and Dr. Tennyson felt claimant could return
to work; he thought there was moderate subjective and very little
objective evidence of permanent partial disability involving high-
est integrative neural function. Based upon Dr. Tennyson's report,
the claim was closed by a Determination Order mailed December 23,
1975, which granted claimant an award of 16 degrees.

On January 11, 1976, claimant was involved in an automo-
bile accident, he received emergency room treatment for face and
lip lacerations. Claimant denies any headaches stemming from that
injury. He continued at Southwestern Oregon Community College and
plans to return again in the fall of 1976, hoping to become a bas-
ketball coach and history teacher.

On June 13, 1976, he returned to work for his former em-
ployer building fire trails. He works 8 hours a day, 5 days a week
and has taken no sick leave since his return to work. His super-
visor said claimant had not experienced any physical difficulty in
performing his job nor had he made any physical complaints to him.
Claimant testified that he continues to suffer headaches several
times a week.and he is unable to concentrate on his school work and
also he has a problem with coordination while .playing basketball.
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The Referee concluded that claimant had been adequately
compensated for the permanent disability which could be attributed
to his industrial injury. Dr. Tennyson's reports failed to reveal
any serious physical impairment and claimant has not been seen by
Dr. Tennyson for injury-related problems since his claim was closed.
Claimant does not, at the present time, require medicine for relief
of injury-related symptoms except for an occasional aspirin and he
has not suffered any "blackouts" within the last year.

The Referee found that although claimant does suffer head-
aches at the present time, there.is little evidence that they have
had any significant effect upon his loss of earning capacity;claim-
ant has worked regularly and he has been able to adequately keep up
with his school work and compete in basketball.

The Board, on de novo review, affirms the Referee's order.
ORDER

The order of the Referee, dated September 30, 1976, is af-
firmed.

WCB CASE NO. 76-6532 AUGUST 1, 1977
WCB CASE NO. 77-1307

STEVEN L. ALMOND, CLAIMANT
Rolf Olson, Claimant's Atty.
Donald E. Murray, Defense Atty.
Order of Dismissal

A request for review having been duly filed with the
Workers' Compensation Board in the above entitled matter by the
Legal Services of the State Accident Insurance Fund, and said
request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law.

WCB CASE NO. 76-1911 AUGUST 1, 1977
CHESTER V. CAIRNS, CLAIMANT
Evohl F. Malagon, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Order on Review

Reviewed by Board Members Wilson and Moore.
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Claimant seeks Board review of the Referee's order which
affirmed the denial of claimant's claim for workmen's compensation
benefits which was dated April 7, 1976.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated January 26, 1977, is af-
firmed. ’ '

WCB CASE NO. 76-1825 AUGUST 1, 1977

ROBERT L. CLOUGH, CLATIMANT

Alan M. Scott, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.

The State Accident Insurance Fund requests review by
the Board of the Referee's order which found its denial dated
March 16, 1976 of claimant's claim was not proper and remanded
the claim to it for acceptance and for payment of compensation
from March 15, 1976 and until the claim was again closed pursu-
ant to ORS 656.268, ordered the Fund to pay claimant an addi-
tional amount equal to 15% of the compensation due for the per-
iod September 16, 1975 through November 19, 1975 and awarded
claimant's counsel an attorney's fee of $1,000.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at-
tached hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated January 20, 1977, is
affirmed. ‘

Claimant's counsel is awarded as a reasonable attorney's
fee for his services in connection with this Board review a sum
of $350 payable by the State Accident Insurance Fund.
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WCE CASE NO., 76-2242 AUGUST 1, 1977

GARY L. CORBETT, CLAIMANT

Gary D. Rossi, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips.

The State Accident Insurance Fund requests Board review
of the Referee's order which disapproved its denial mailed April
2, 1976 of claimant's claim, remanded the claim to be accepted for
payment of benefits from January 16, 1976 until claim closure pur-
suant to ORS 656.268, and awarded claimant's counsel a reasonable
attorney's fee fixed at $650.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated September 28, 1976, is af-
firmed.

Claimant's attorney is awarded, as a reasonable attorney's
fee for his services in connection with this Board review, the sum
of $350, payable by the State Accident Insurance Fund.

WCB CASE NO. 76-6542 AUGUST 1, 1977
WCB CASE NO. 76-6257

MARTIN HUNT, CLAIMANT

James Vick, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Order Approving Stipulation

IT IS HEREBY STIPULATED AND AGREED by and between Martin
E. Hunt, acting personally and by and through his attorney, James
D. Vick, and the State Accident Insurance Fund (SAIF) acting by and
through Lester R. Huntsinger Associate Counsel, as follows:

That claimant suffered an alleged industrial injury to
his neck and back on or about August 3, 1976, and filed a claim
therefor; that the employer at the time of this alleged industrial
injury was Jack Datsun Sales; that SAIF assigned said claim the
number ZD 182902;

That claimant suffered an alleged second industrial
injury to his neck and back while working for Eyerly Volkswagon
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on or about October 26, 1976, and filed a claim therefor; that
said claim was assigned the number ZD 192008 by SAIF:

That SAIF filed a timely denial of responsibility in
regards to claimant's alleged industrial injury occurring on or
about August 3, 1976;

That claimant through his attorney filed a timely re-
quest for a hearing in regards to SAIF's denial of his industrial
injury occurring on or sbout August 3, 1976; that in said request
for hearing claimant protested the denial by SAIF of said claim
and also requested penalties and attorney fees because of said
denial; :

That SAIF filed a timely denial of responsibility in
regards to claimant's alleged second industrial injury occurring
on or about October 26, 1976;

That claimant through his attorney filed a timely re-
quest for a hearing in regards to SAIF's denial of his second
industrial injury occurring on or about October 26, 1976; that in
said request for hearing claimant protested the denial by SAIF of
salc¢ claim and also requested penalties and attorney fees as a
result of saicd denial;

That the hearing in regard to SAIF's denial of respon-
sibility for claimant's alleged second industrial injury occur-
ring on or about October 26, 1976, was heard by Referee Raymond
Danner on December 29, 1976; that said hearing was continued for
the purpose of taking the deposition of Dr. Cash; that on May 9,
1977, Referee Danner issued an Opinion and Order in which he
affirmed SAIF's denial of responsibility for claimant's alleged
second industrial injury occurring on or about October 26, 1976,
and also refused to award either penalties or attorney fees in
connection with said denial by SAIF;

That the hearing in regard to SAIF's denial of respon-
sibility for claimant's alleged industrial injury occurring on or
about August 3, 1976, was heard by Referee Albert Menashe on
February 22, 1977; that on March 17, 1977, Referee Menashe issued
an Opinion and Order in which he ordered SAIF to accept responsi-
bility for claimant's industrial injury occurring on or about
August 3, 1976, and further awarded a penalty to be paid to
claimant of 25 percent of the compensation due claimant, not to
exceed a mraximum of $300, and an attorney fee of $700 to be paid
by SAIF to claimant's attorney:;

That SAIF filed a timely request for review of the
afcresaid Opinion and Order issued by Referee Menashe;

NOW, THEREFORE, IT IS FURTHER STIPULATED AND AGREED
between the above-named parties that the issues raised and all
issues which might have been raised in connection with the above-
described SAIF claim numbers ZD 182902 and zZD 192008 may be fully
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compromised and settled by SAIF accepting full responsibility for
claimant's industrial injury occurring on or about August 3, 1976;
that SAIF further agrees to pay all medical bills relating to
claimant's neck and back subsequent to the aforesaid August 3,
1976, industrial injury or the alleged October 26, 1976, industrial
injury; that SAIF also agrees to withdraw its Request for Review

in regard to the Opinion and Order issued by Referee Menashe on
March 17, 1977, and to comply in all regards with the Order
portion of said Opinion; ' '

That in consideration of the above-described action
voluntarily taken by SAIF, claimant and his attorney agree not to
contest or otherwise seek review at any level or by any means
‘either the Opinion and Order of Referee Danner issued in regard
to WCB Case Number 76-6257 and SAIF claim number ZD 192008 or the
Opinion and Order of Referee Menashe issued in regard to WCB Case
Number ZD 182902;

IT IS FURTHER STIPULATED AND AGREED that James D. Vick,
claimant's attorney, shall be allowed as a reasonable attorney
fee the additional sum of $100 to be paid by SAIF and not out of
or from any compensation due or owing to claimant.

It is so ordered.

WCB CASE NO. 76-2720 AUGUST 1, 1977

WILLIAM MARTIN, CLAIMANT

Jerome F. Bischoff, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks review by the Board of the Referee's
order which granted him an additional 2.5 degrees for a total of
9 degrees for 90% loss of the right ring finger.

Claimant was a 17 year old fish cleaner at the time he
sustained a laceration of his right hand and virtual amputation
of the ring finger on July 11, 1972. Dr. James, an orthopedic sur-
geon, diagnosed multiple lacerations of the right hand, laceration
of the extensor mechanism tendons to the right finger and open frac-
Fure through the proximal phalanx of the ring finger. Five surger-
ies were performed by Dr. James, the last was in November 1975.

The Referee found that claimant did not return to work for
the employer because he had obtained better employment and at the
time of the hearing was regularly employed operating a hyster in a
mill for considerably more money than he was earning at the time of
the injury.
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According to claimant's testimony, he was not, at the pre-
sent time, having any problem with the wrist, thumb, index finger,
or fifth finger of his right hand, but he had substantial loss of
gripping strength. The ring finger is practically useless for grip-
ping and major reliance is placed upon the thumb, index and middle
finger. Claimant has received no medical attention since he was
last seen by Dr. James on March 23, 1976. Dr. James' closing eval-
uation report of that date concerned itself almost exclusively with
the condition of tlhe ring finger, however, he did make a comment on
the reduced gripping strength of the hand. He found no impairment
of the middle finger nor the hand itself.

The Referee found that the claimant had failed to estab-
lish by medical proof that the loss of gripping strength resulted
from injury to the hand as such, but rather merely as a collateral
effect of the impaired function of the injured ring finger. He
found the same to be true with respect to the causal relationship
with the impairment of the middle finger to the industrial injury.
He concluded that the evidence indicated that effective remaining
functional usefulness of the ring finger was no more than 10%.

The issue of whether claimant had a vocational handicap
was raised. The record indicated that claimant had made no con-
tact with the Vocational Rehabilitation Division or with the Dis-
ability Prevention Division concerning an application for voca-
tional rehabilitation. Insurers are responsible for recognizing
the need for vocational rehabilitation and for instituting timely
action to obtain assistance if appropriate. OAR 436-61-010(3).

The Referee found that no recommendation for vocational .
rehabilitation had been made by Dr. James and no request for such
assistance had been made by claimant. He concluded there was no
obligation on the part of the Fund to obtain assistance for voca-
tional rehabilitation and that it would be inappropriate under the
Board rules for him to direct or recommend vocational rehabilita-
tion.

The Board, on de novo review, affirms the Referee's or-
der.

ORDER

The order of the Referee, dated September 28, 1976, is af-
firmed.
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"WCB CASE NO, 74-1843 AUGUST 1, 1977

VERNON MICHAEL, CLAIMANT

Evohl Malagon, Claimant's Atty.
CAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.

The State Accident Insurance Fund requests Board review
of the Referee's order entered in the above entitled matter on
January 28, 1975, whereby claimant's claim was remanded to the
Fund for medical care and treatment including, but not limited to,
that recommended by Dr. Dunn, and for payment of compensation, as
provided by law, commencing November 19, 1974 and until closure
was authorized pursuant to ORS 656.268. The Referee's order also
awarded claimant's attorney the sum of $700 to be paid by the Fund.

The original request for review had been made by the em-
ployer, D.R. Johnson Lumber Company, whose Workmen's Compensation
coverage was furnished by the State Accident Insurance Fund. Claim-
ant moved to dismiss this request, contending that only the Fund,
and not the contributing employer, was given standing by the law
to seek Board review. The motion was granted by the Board on Aug-
ust 14, 1975. On July 30, 1976, a circuit court judgment order re-
manded the matter to the Board for acceptance of the employer's re-
quest for Board review and for hearing thereon and for such other
appropriate appellate relief as was provided by the Workmen's Com-
pensation Act. Pursuant to this judgment order, the Board assumed
jurisdiction and briefs were filed in behalf of the Fund and the
claimant. The foregoing is set forth in this order merely as an
explanation of the lapse of time between the entry of the Referee's
order and the date of the Order on Review.

Claimant, who was a yarder operator, suffered a compensa-
ble injury on January 5, 1972 when he fell from the yarder. The in-
itial diagnosis was a crushed first lumbar vertebra. Claimant con-
tinued to have pain in that area but it later moved down into the
lower lumbar area and within three weeks of the 1njury claimant was
having pain in his right leg.

Claimant was seen by Dr. Harper, an orthopedic surgeon,
and later by Dr. Hockey, a neurosurgeon. The latter performed
a lumbar laminectomy L4-5 right on September 18, 1973. On Nov-
ember 15, 1973, claimant was released to return to light work by
Dr. Hockey.

Claimant, on May 6, 1974, was released by Dr. Hockey to
return to work. Thereafter, a Determination Order was entered on
May 14, 1974 whereby claimant was awarded 64 degrees for 20% un-—
scheduled low back disability.
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In July, 1974, Dr. Mason, after examining claimant, was
of the opinion that claimant would be a poor psychological candi-
date for a fusion, although such surgery had been recommended by
Dr. Luce. On November 19, 1974, Dr. Dunn, a neurosurgeon, examined
claimant and expressed his opinion that claimant's pain had pro-
gressively increased and, at that time, was being particularly ag-
gravated by movement. Dr. Dunn felt that there was lumbosacral
instability with S1 root compression bilaterally. He recommended
an orthopedic consultation with Dr. Wilson and hospitalization for
a myelogram and exploration with fusion.

At the request of the Fund, claimant was examined on Jan-
uary 14, 1975 by Dr. Kilgore, a psychiatrist, who felt that claim-
ant was a poor surgical risk because of his pyschological problems
which were of long-standing chronic type. However, the industrial
injury had exacerbated claimant's emotional difficulties and Dr.
Kilgore felt the prognosis for a psychological rehabilitation of
any type was extremely poor.

The Fund contended that claimant had failed to prove his
need for further medical care and treatment. The Referee found,
based upon the report from Dr. Dunn, following an orthopedic con-
sultation with Dr. Wilson, that claimant should have a myelography
and an exploration with fusion. The Fund offered no evidence to
show that claimant's present condition was not directly connected
to, or a result of, his industrial injury.

The Referee remanded the claim to the Fund for the med-
ical care and treatment recommended by Dr. Dunn. Although both
Dr. Mason and Dr. Kilgore had found claimant to be a poor risk
psychologically for further surgery, the Referee was more persuaded
by the evidence presented in Dr. Dunn's report that further surgery
could substantially improve claimant's present condition. Further-
more, claimant was willing to accept and undergo such surgery.

The Referee found that although claimant's condition might
have been medically stationary when he was examined by Dr. Hockey
on April 11, 1974, claimant had not been medically stationary since
he was examined by Dr. Dunn on November 19, 1974.

Dr. Dunn had found that claimant's pain had progressively
increased since he had been seen by Dr. Luce and there was no evi-
dence relating to when that was, however, Dr. Mason's report of
September 23, 1974 mentions that claimant had previously seen Dr.
Luce, therefore, the Referee assumed that Dr. Dunn was saying that
claimant's condition on November 19, 1974 was worse than it was
sometime prior to 1974. He found that was sufficient basis to or-
der the claim reopened as of September 23, 1974.

The Referee did not feel that the case warranted imposi-
tion of penalties, however, he treated the presence of the Fund at
the hearing as a de facto denial of claimant's c¢laim to reopen for
further care and treatment and, therefore, awarded claimant's at-
torney a reasonable attorney's fee payable by the Fund.
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The Board, on de novo review, affirms the findings and
conclusions o0f the Referee.

ORDER

The order of the Referee, dated January 20, 1975, is af-
firmed.

Claimant's counsel is awarded as a reasonable attorney's
fee for his services in connection with this Board review the sum
of $400 payable by the SAIF.

CLAIM NO. B53-115738 AUGUST 2, 1977

WILLIAM J. LEEMAN, CLAIMANT
Own Motion Determination

On January 10, 1967, claimant suffered a compensable
disc injury to his back while employed by Tektronix Company, whose
workmen's compensation coverage was furnished by Employers Insur-
ance of Wausau. The claim was initially closed on September 26,
1967 by Determination Order which awarded claimant 15% loss of
function of an arm for unscheduled disability. Claimant had suf-
fered a prior injury on May 29, 1959, for which he had been award-
ed 40% loss of function of an arm for unscheduled disability.
Claimant's aggravation rights have expired.

On June 13, 1973, Dr. Nash, who treated claimant in 1967,
reported that claimant had a definite neuromuscular deficit, left,
and should have an EMG and myelogram. Claimant was hospitalized
on August 27 for this. On October 15, Dr. Nash reported that claim-
ant should have a re-exploration when pain became intolerable. Com-
pensation for time loss was paid claimant from August 27 through
September 7, 1973.

The final medical report received from Dr. Nash, dated
May 11, 1977, indicated claimant had continued working until Oct-
ober 1977, when he had surgery for vascular deficiency. Claimant
is now 65 years of age and Dr. Nash was of the opinion that there
was definite subjective improvement in claimant's low back and left
leg. A determination of claimant's disability was requested by the
carrier.

The Evaluation Division of the Board recommends that claim-
ant's claim be closed with no additional award of compensation for
permanent partial disability, but with an award of compensation for
temporary total disability from August 27, 1973 through September 7,
1973, which compensation has already been paid by the carrier.

The Board accepts the recommendation of its Evaluation Div-
ision.
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ORDER

Claimant is awarded compensation for temporary total dis-
ablllty from August 27, 1973 through September 7, 1973.

CLAIM NO. B 114296 AUGUST 2, 1977

MELVIN H. LINDSEY, CLAIMANT

Richard T. Kropp, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order '

On July 5, 1977, the claimant, by and through his at-
torney, petitioned the Board to exercise its own motion juris-
diction pursuant to ORS 656.278 and reopened his claim for an
injury suffered on March 18, 1965 while employed by Corvallis
Sand and Gravel whose workmen s compensation coverage was fur-
nished by State Compensation Department, predecessor to the State
Accident Insurance  Fund. Claimant has been awarded compensation
for permanent partial disability equivalent to 70% loss of func-
tion of the arm for his unscheduled disabilities. Claimant's ag-
gravation rights have expired and the last award or arrangement
of compensation was made on or about July 10, 1970.

On July 11, 1977, the Board furnished the Fund copies
of the own motion petition and its medical attachments and ad-
vised it to respond within 20 days stating its position with re-
pect to the request for own motion relief.

On July 23, 1977, the Fund responded, stating that, in
its opinion, the medical evidence presented in support of the own
motion petition did not indicate any progression or worsening of
claimant's condition since 1970.

The Board, after thorough consideration of the medical
reports furnished by the claimant and the response made by the
Fund, concludes that claimant's condition, at the present time,
does not represent a worsening since the last award or arrangement
of compensation in 1970 and that claimant is not entitled to com-
pensation for temporary total disability commencing March 15, 1977,
nor is he entitled, as requested in the alternative, to an award
for permanent total disability. The Board finds that tne previous
awards which total 70% of the maximum allowable for unscheduled
disability, at the present time, adequately compensate claimant
for such disabilities.

Dr. Knox stated that surgery would be scheduled shortly.

If claimant does undergo surgery, then he can, at that time, in
the Board's opinion, again petition for own motion relief.
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ORDER ’
o

Claimant's petition for own motion jurisdiction received
July 5, 1977 is hereby denied.

WCB CASE NO. 75-4820 AUGUST 2, 1977

CARL OAKES, CLAIMANT

Richard Hammersley, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order

On July 26, 1977, the Board received from the State Ac-
cident Insurance Fund a motion to reconsider the Board's Order on
Review entered in the above entitled matter on July 15, 1977 on
the ground and for the reason that the Board did not pass upon the
request by SAIF that the case be remanded back to the Referee to
consider Dr. Lilly's deposition which the Fund was denied the right
to obtain in the instant case but eventually obtained in WCB Case No.
77-72. A copy of Dr. Lilly's deposition taken in WCB Case No. 77-72
was attached to the request for reconsideration.

The Board, after due consideration, finds no justification
for reconsidering its Order on Review dated July 15, 1977. .

ORDER

The request by the State Accident Insurance Fund for re-
consideration of the Order on Review entered in the above entitled
matter on July 15, 1977 is hereby denied.

SATF CLAIM NO. ‘PB 94443 AUGUST 2, 1977

LINCOLN PENCE, CLAIMANT

Robert H. Grant, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant had suffered a compensable injury on November
9, 1964 involving a fracture of the left tibia and fibula. His
claim was closed July 12, 1975 with an award of 15% loss of func-
tion of the left foot. Claimant's aggravation rights have ex-
pired.

On July 6, 1977, claimant, by and through his attorney,
Robert H. Grant, requested the Board to reopen claimant's claim
based upon the medical report from Dr. David A. Ross, dated June
27, 1977.
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The State Accident Insurance Fund was advised by the Board
of the request for own motion relief and furnished a copy of Dr.
Ross's medical report. On July 21, 1977, the Board was informed by
the Fund that it would reopen claimant's claim for further medical
treatment and pay him compensation for time loss from the date he
was admitted to the hospital which appeared to be June 18, 1977.

The Board concludes, based upon the medical report from
Dr. Ross which apparently was sufficient to convince the Fund that
claimant's current condition was causally related to his 1964 in-
jury, that claimant's claim should be reopened for medical treat-
ment and for the payment of compensation, as provided by law, com-
mencing June 18, 1977 and until the claim is again closed pursuant
to the provisions of ORS 656.278.

The Board further concludes that the claimant's. attorney
should be granted an attorney's fee in a sum equal to 25% of the
compensation paid claimant for temporary total disability as a re-
sult of this order, payakle out of said compensation as paid, to a
maximum of $500.

IT IS SO ORDERED.

SATF CLAIM NO, EC 77622 AUGUST 2, 1977

HARRY J. SCHELSKE, CLAIMANT

Galton & Popick, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury on June 15, 1967
while working as a welder for Northwest Natural Gas Company. His
claim was initially closed by a Determination Order mailed May 24,
1968 which awarded claimant 19.2 degrees for 10% loss of an arm by
separation for unscheduled disability. Claimant's aggravation
rights expired on May 24, 1973.

Since the initial closure, claimant has been granted ad-
ditional awards of compensation which, at present, give claimant
a total award for 60% loss of an arm by separation for his unsched-
uled disability. Claimant requested and received a 100% lump sum
paymer.t. :

On April 29, 1976, after a medical examination, claimant
was hospitalized for treatment of his low back condition. He was
subsequently released to return to work on June 1, 1976. A Board's
Own Motion Order, dated July 22, 1976, reopened the claim for bene-
fits from April 29, 1976 until closure pursuant to ORS 656.278.

Claimant was again hospitalized on January 8, 1977 and

thereafter released to return to work on January 31, 1977. He re-
turned on that date and still remains employed. The employer is
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the same employer for whom claimant was working at the time of his
1967 injury.

The Fund requested a determination from the Evaluation
Division of the Board, based upon the medical report dated May 25,
1977, which indicated claimant had some residuals of the 1967 in-
jury, however, he has already receivrd 60% of the maximum for his
unscheduled disability. The report also indicates the expected
progression of the unrelated degenerative changes and recommends no
further medical treatment, stating that claimant's condition was
medically stationary. '

The Evaluation Division recommended that claimant be
awarded compensation for temporary total disability from April
29, 1976 through January 30, 1977, less time worked. It felt
that the 60% which claimant had already received for hlS un-
scheduled disability adequately compensated hlm

The Board, after due consideration, accepts the recom-
mendation of its Evaluation Division.

ORDER

Claimant is awarded compensation for temporary total
disability from April 29, 1976 through January 30, 1977, less
time worked. .

WCB CASE NO. 76-5928 AUGUST 2, 1977

CHARLES STEMBRIDGE, CLAIMANT
Jerome Bischoff, Claimant's Atty.
Philip A. Mongrain, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant seeks Board review of the Referee's order which
affirmed the Determination Order, mailed October 19, 1976, award-
ing claimant compensation for temporary total disability only.

Claimant suffered a compensable injury on March 19, 1976
when a conveyor belt under which claimant was standing and attempt-
ing to repair, dropped on him, striking him on the right side of
the head. Claimant suffered lacerations of the lip and broken den-
tures.

Dr. Young, an orthopedic surgeon, diagnosed a neck strain
and prescribed a course of physical therapy, massage, exercise and
traction. This treatment did not seem to help and claimant, in’
June 1976, was referred to Dr. Andersen, a neurosurgeon, who indi-
cated on Augdst 3, 1976 that claimant was essentially normal, neuro-
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logically, and that he doubted there was significant lesion there,
however, if the complaints did not lessen, Dr. Andersen felt that

a myelogram might be necessary.

On September 7, 1976, Dr. Andersen reported that claimant
had a full range of painless motion of the head and neck and that
a myelogram was not indicated.

On October 19, 1976, a Determination Order awarded claim-
ant no compensation for permanent partial disability. Thereafter,
claimant was referred by the carrier to the Orthopaedic Consultants
on December 2, 1976. It was their opinion that claimant's condition
was stationary and the claim could be closed; no treatment was rec-
ommended although it was recognized that claimant might seek review
of his status in the future. At that time and prior thereto, claim-
ant had been performing his customary occupation without limitation
and the physicians found no reason for him to deviate from such ac-
tivity. '

The Referee found that the medical evidence indicated
claimant had suffered no permanent partial disability. Claimant
testified that he still has pain in his neck and sometimes this
pain develops into severe headache, also the pain in his shoulder
was persistent, however, claimant acknowledged that he had lost
only two shifts from his regular work. His present occupation
is that of a sander/grader and is a relatively easy job.

The Referee found that claimant had suffered no loss of
wage earning capacity; he was continuing to do the same work that
he had done prior to his injury. He affirmed the Determination
Order.

The Board, on de novo review, finds that although claim-
ant has considerable pain, there is no evidence that such pain is
disabling and, therefore, compensable. The Board concurs in the
conclusion reached by the Referee.

ORDER

The order of the Referee, dated January 21, 1977, is af-
firmed.

-87~



WCB CASE NO. 75-2446 AUGUST 2, 1977

LOWELL J. TERRELL, CLAIMANT

Gary K. Jensen, Claimant's Atty.
SATF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.

The State Accident Insurance Fund seeks Board review of
- the Referee's order which awarded claimant 54 degrees for 40%
scheduled right foot disability and 54 degrees for 40% scheduled
left foot disability.

In July 1973, claimant had filed a claim for foot prob-
lems which occurred while working as a machinist. The claim
was denied and, after litigation, the circuit court, in January
1975, reversed the previous approval of the denial by the Board
and remanded the claim to be processed as an occupational disease.
The claim was then closed by a Determination Order, mailed May 19,
1975, which awarded claimant compensation for temporary total dis-
ability only.

The Referee found claimant's main problem to be pain in
both heels resulting from prolonged standing. Claimant is unable
to stand for more than 1/2 hour. Claimant was treated by Dr. Hogan,

a podiatrist, whose opinion was that claimant's symptoms resulted ‘
from the partial rupture of both the plantar facia of the feet for
which arch supports were fitted and provided significant benefit.

At the present time, claimant is a log truck driver and
is on his feet less than one hour each day, therefore, his job has
created no substantial problems with his feet and vice versa. Much
of claimant's alleged disability stems from subjective complaints
and the record contains unexplained inconsistent statements made
by the claimant with respect to said disability. Although these
inconsistencies caused the Referee to view claimant's testimony re-
garding the extent of his disability with some caution, he could
not consider them proof that claimant was without symptoms of dis-
ability.

Based upon the report from Dr. Hogan and one from Dr.
Collis, an orthopedist who examined claimant on several occasions,
the Referee found that claimant, as a result of his injury, had
pain which is compensable by virtue of limiting his endurance,
therefore, he awarded claimant 40% of the maximum allowable by
statute for his right foot and 40% for his left foot.

The Board, on de novo review, finds that the medical evi-
dence indicates that claimant has suffered little, if any, loss of
function of either his right foot or his left foot. Therefore,
based on the medical evidence, the Board reduces the awards made
by the Referee to 10% of the maximum for the right foot and 10% of
the maximum for the left foot.
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ORDER

The order of the Referee, dated November 10, 1976, is mod-
ified.

Claimant is awarded 13.5 degrees of a maximum of 135 de-
grees for scheduled right foot disability and 13.5 degrees of a max-
imum of 135 degrees for scheduled left foot disability. These a-
wards are in lieu of those made by the Referee's order which, in all
other respects, is affirmed.

WCB CASE NO. 75-2148 AUGUST 3, 1977

The Beneficiaries of

ERNEST GILE, DECEASED

Rolf T. Olson, Claimant's Atty.
Scott M. Kelley, Defense Atty.
Request for Review by Employer
Cross-request by Claimant

Reviewed by Board Members Wilson and Phillips.

The employer requested Board review of the Referee's or-
der which directed it to accept claimant's claim, process it and
pay compensation as provided by the Workmen's Compensation Act and
awarded claimant's attorney an attorney's fee in the amount of $700.

The Beneficiaries of Ernest Gile, deceased, hereinafter
referred to as claimant, cross-requested Board review of that por-

tion of the order awarding claimant's attorney an attorney's fee
of $700. '

Mr. Gile, the decedent workman, died in his sleep on May
19, 1974, approximately 6-1/2 hours after his last work activity.
Claimant filed a claim for benefits under the Workmen's Compensa-
tion Law sometime in January 1975, approximately 8 months after her
husband's death. ' The claim was denied.

The decedent workman had been regularly employed by the

employer as an appliance salesman and assistant manager. Approx- .
imately 80% of his time had been spent inside the store selling ap-
pliances and handling paper work; the balance of his time had been
spent delivering appliances. He had been required to perform phy-
sical work, however, but not on a regular basis. When he had been
required to move appliances he usually had used his truck which had
a hydraulic power 1lift.

Two weeks prior to his death, the workman's work load had
increased because of relocating the store. In addition to perform-
ing his regular duties he had to move 100 appliances to the new
warehouse. Such activity had been finished on Friday, May 17, and
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on the following day he had helped company employees move approx-
imately 1500 tires which had required extensive physical activity
as well as stacking tires overhead. Although he had made no phy-
sical complaints, he had asked to be relieved from work early and
had, in fact, left the job site prior to completion of the moving.
After he had reached home, and during the evening, he had com-
plained to his wife of being very tired.

Prior to May 2, 1974, the workman's health and physical
condition had appeared to be and were considered good. On May 2,
claimant had complained of chronic headaches as well as a general
tiredness; this was about the time the moving activities started.
Between May 2 and 14, 13974, Dr. Wadsworth had examined or treated
the workman because of these complaints which he diagnosed as ele-
vated blood pressure due to hypertension. The use of medication
apparently had resolved claimant's headaches and Dr. Wadsworth, who
is a general practioner, testified that, in his opinion, the pro-
bable cause of the workman's death was a myocardial infarction or
coronary thrombosis and he felt that the work activity on May 18,
1974 was "possibly related"” to the workman's heart condition and
had caused his death.

Dr. Grossman, a specialist in internal medicine, expressed
his opinion that cause of death was coronary thrombosis and not a
myocardial infarction, furthermore, that the physical exertion which
had been put forth by the workman on May 18, 1974 was a "significant
material contributing cause" to the coronary thrombosis and death.

Dr. Rogers, cardiologist, was of the opinion that the work-
man had experienced cardiac arrhythmia. It was his opinion that
there was no probable material relationship between the death and
the workman's work activities of May 18, 1974, because there was no
excessive mental or unusual physical activity involvment by the
workman on May 18, 1974 and that the death had occurred approximate-
ly 6-1/2 hours after the workman had completed a physical activity
and that he had not complained of any cardiac symptoms preceding his
heart problem, at work or shortly thereafter.

The Referee noted that Dr. Rogers conceded that lack of
cardiac symptomatology only suggested, did not prove, that there
was no relationship between the work activity and death; he also
distinguished between "fatigued" and "exhausted".

The carrier contends that claimant is barred from pursuing
her claim because of untimely notice of the claim and because of
untimely filing of the request for hearing. The Referee found that
the employer had knowledge of the death on the same day that it oc-
curred and there was no showing that the employer or its carrier had
been prejudiced in making an investigation, preparing or presenting
a case and, furthermore, claimant had filed her request for hear-
ing contesting the denial on May 28, 1975, which was within 60
days from the denial of her claim on April 22, 1975.
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The Referee found that claimant had proven by prepon-
derance of the evidence that her claim was compensalbe, primar-
ily because of the events and circumstances of May 18, 1974, which
preceded the apparent heart problem and death of the workman. The
workman had experienced a coronary thrombosis and that the work
activity of May 18 had been a significant material cause to the
coronary thrombosis which resulted in the death of the workman.
The type of work activity which the workman had been performing
on May 18 was not the type in which he was normally engaged and
to which he was accustomed.

The Referee concluded that it was more probable than not
that the work activity was a significant material contributing
cause to the workman's coronary thrombosis which ultimately re-:
sulted in his death. Dr. Rogers' opinion, at best, only suggested
that there was no relationship between the work activity and death
because of lack of prior cardiac symptomatology. '

The Referee did not think it proper under the circum-
stances of this particular case to assess penalties. There was no
evidence of any misconduct on the part of the employer or its car-
rier; to the contrary, an investigation was made regarding a heart
problem, death and the surrounding circumstances and apparently no
medical evidence connected the heart condition, work activity and
death until such testimony was induced at the hearing. However,
since claimant prevailed on her claim from the denial, he awarded
claimant's attorney a reasonable attorney's fee, payable by the
employer and its carrier.

The Board, on de novo review, agrees with the Referee
that the additional effort required of, and put forth by, the
workman shortly before his death was a significant material con-
tributing cause to his coronary thrombosis which ultimately result-
ed in the workman's death and it affirms the Referee's order.
However, after studying awards granted in other heart cases in
which similar testimony was offered and legal expertise utilized,
the Board concludes that claimant's attorney is entitled to a
greater attorney's fee than that awarded by the Referee. The
Board concludes that claimant's attorney should be allowed, as a
reasonable attorney's fee, the sum of $1500, rather than $700.

ORDER

The order of the Referee, entered November 30, 1976, is
affirmed in all respects except that the employer and carrier are
directed to pay to claimant's attorney, as a reasonable attorney's
fee, the sum of $1500 rather than $700.

Claimant's attorney is granted, as a reasonable attor-

ney's fee, for his services in connection with this Board review,
the sum of $350, payable by the employer and its carrier.
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WCB CASE NO. 76-1679 AUGUST 3, 1977

ANDRE J. GOODHART, CLAIMANT

Jerry E. Gastineau, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

The claimant seeks review by the Board of the Referee's
order which affirmed the denial by the State Accident Insurance
Fund on April 7, 1976 of claimant's claim for an alleged indus-
trial accident which was filed on March 8, 1976.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

¢

‘ORDER

The order of the Referee, dated October 26, 1976, is af-
firmed.

WCB CASE NO. 76-1379 AUGUST 3, 1977

FLOYD O. HILL, CLAIMANT

Steven R. Frank, Claimant's Atty.
SLIF, Legal Services, Defense Atty.
Orxder

On July 29, 1977, the Board received from the State Ac-
cident Insurance Fund a motion to reconsider its Order on Review
entered in the above entitled matter on July 22, 1977.

The Board, after due consideration, concludes there is
no justification for reconsidering its Order on Review and the
motion should be denied.

ORDER
The motion made by the State Accident Insurance Fund that

the Board reconsider its Order on Review entered in the above en-
titled matter on July 22, 1977 is hereby denied.
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SAIF CLAIM NO. YC 85849 AUGUST 3, 1977

DIANA HUBBS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

On July 8, 1977, an Own Motion Determination was entered
in the above entitled matter. The number of degrees granted clalm—
ant as shown on Page 2 should be 20.25 rather than 22.25.

With the exception of this correction, the Own Motion De-
termination is hereby reaffirmed.

WCB CASE NO. 76-2916 AUGUST 3, 1977

RICHARD L. MARKUM, CLAIMANT
Dan O'Leary, Claimant's Atty.
Daryll E. Klein, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review which affirmed the Determina-
tion Order mailed May 21, 1976 awarding claimant compensation for
temporary total disability from April 22, 1974 through February 3,
1976 and 16 degrees for 5% unscheduled upper and lower back disabil-
ity. Claimant contends that he should have been found to be per-
manently and totally disabled. '

Claimant suffered a compensable injury to his back on April
22, 1974, diagnosed, originally, as thoracic and lumbosacral strain
with a possible herniated disc. A lumbar myelogram, performed on
June 4, 1974, failed to reveal any herniated disc and claimant con=~
tinued on conservative treatment to which his low back and left leg
pain responded slowly.

Claimant was re-hospitalized in September 1974 and a disco-
gram was performed at L3, L4 and L5. There was evidence of a rup-
tured anulus at L5-S1, however, the disc was not degenerated and sur-
gery was not performed. Claimant has been hospitalized on five sep-
arate occasions for short periods of time.

On September 5, 1974, claimant was given a psychiatric eval-
uation by Dr. Truax who found some indications of a possible predis-
position to development to a conversion reaction but he did not
schedule further consultation since claimant, at that time, had de-
cided to return to work. Claimant has refused hospitalization for
the Pain Clinic and for psychiatric treatment. Since his industrial
accident of April 1974, claimant has been seen by 17 different phy-
sicians, including 6 orthopedists, 2 neurologists, and 4 psychiatrists.
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In December 1974, claimant was evaluated at the Disabil-
ity Prevention Division and received psychological examination at
that time. Based on the initial examination, it was noted that
claimant was cooperative but remained quite suspicious of the phy-
sician examining him and the situation; there was a constant feel-
ing of latent hostility which the medical examiner was unable to
dissolve. Also in December 1974, claimant was examined by Dr.
Fleming, a psychiatrist, who felt that claimant had a moderate-
severe psychopathology but that it did not interfere with claim-
ant's return to work. He stated that claimant had completed bar-
bering school but that he did not want to return to that type of
work because of the low pay. Both Dr. Halferty and Dr. Zimmerman
conclude that claimant should not return to his prior type of em-
ployment, but that he was capable of working at some other occupa-
tion.

Dr. Grewe stated that he was at loss to know to whom to
refer claimant; he felt that everything that could be done had been
done and, therefore, he suggested that claimant be referred to the
Pain Clinic. Claimant refused.

Dr. Seres, in his report of December 29, 1975, stated that
there appeared to be significant motivational factors present. On
March 9, 1976, Dr. Schuler reported that there were no significant
objective findings and he felt that the claim should be closed with
minimal disability. He did not find any reason why claimant should
not return to work. Based upon this report, the claim was closed
on May 21, 1976 with an award of 15 degrees for 5% unscheduled dis-
ability.

After the closure of the claim, the claimant was referred
by his attorney to Dr. Phillips, a psychiatrist, who stated his
opinion that the industrial injury had precipitated a paranoid, de-
lusional state in claimant who had had an underlying schizophrenic
reaction which was previously asymptomatic. He felt that without
in-hospital treatment, claimant, in all likelihood, was permanently
and totally disabled because of the nature of his underlying thought
disorder. '

Claimant was also examined by Dr. Quan, a psychiatrist, who,
after examining all of the medical reports admitted at the hearing
and the report from Dr. Turner, a psychiatrist who had treated claim-
ant from March 18 through March 26, 1975, concluded that claimant ap-
peared to have a pre-existing psychiatric disorder, as reflected in
Dr. Turner's report, and that this condition was aggravated by the
industrial injury of April 22, 1974. Dr. Quan's opinion was that the
maximum disability impairment would be 50% of the whole man.

The Referee found that claimant had been examined by at
least three psychiatrists during the course of his claim and that
there was a medical consensus that claimant's need for psychia-
tric assistance was causally related to his industrial injury. At
the hearing, claimant testified he would refuse psychiatric treat-
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ment, he also testified that although he was in too much pain to
go to work he did not plan to consult a doctor as he did not trust
them. He stated that he had a desire to "get better" but feels
that doctors make him "get worse".

With respect to claimant's contention that he is perman-
ently and totally disabled, the Referee found that he had not met
the test set out in Deaton v. SAIF, 13 Or App 304, concerning mo-
tivation. Although both Dr. Phillips and Dr. Quan felt that the
prognosis for rehabilitating claimant was poor whether or not he
accepted treatment, nevertheless, claimant is obligated at least
to attempt to try the treatment to determine whether or not it
would improve his situation. Claimant had suffered an industrial’
injury in 1966 for which he had received an award for 20% unsched-
uled disability and, at that time, the prognosis for returning
him to work was poor, but claimant had been able to return to work
and had continued to work for nearly 8 years after that injury.

In Scown v. SAIF, 22 Or App 354, the court held that a
workman's failure to continue with psychological counseling when
the psychologist felt that there was a slight chance of helping
claimant, precluded claimant from being found to be permanently
and totally disabled. 1In Suell v. SAIF, 22 Or App 201, the work-
man refused to submit to a myelogram which would have aided the
physicians in making a positive diagnosis and the court held that
the workman was properly denied an award for permanent total dis-
ability because of this refusal.

Having determined that claimant was not permanently and
totally disabled, the Referee then gave consideration to the ex-
tent of claimant's disability remaining as a residual of the in-
dustrial injury. From a psychiatric standpoint, Dr. Phillips had
stated claimant was 100% disabled, and Dr. Quan felt claimant's
impairment was equal to 50% of the whole man. The latter also felt
that claimant's refusal of psychiatric treatment was not the result
of any mental defect. The objective physical findings made by
some of the neurologists and orthopedic physicians who had treated
claimant indicate minimal, if any, phy<ical impairment. At least
two reports indicate an inconsistency between claimant's symptoma-
tology and his physical ability in performing certain procedures.
The Referee felt that, at best, the credibility of claimant was
suspect. The testimony regarding the type of work he was doing and
the amount he was doing represented gross exaggeration.

After giving full consideration to the evidence, the Ref-
eree concluded that claimant had not done all that he could do to
alleviate his condition. ORS 656.325 imposes a duty on the work-
man to submit to such medical treatment as is reasonably essential-
to promote his recovery and, in this case, claimant has made no ef-
fort to fulfill this obligation. This refusal on the part of claim-
ant, in the Referee's opinion, was unreasonable and, because the
‘objective physical findings indicated rather minimal physical im-
pairment situation, he concluded that the award of 16 degrees ade-
quately compénsated claimant for his loss of wage earning capacity
and he affirmed said order.
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After de novo review, the Board concurs in the findings
and conclusions of the Referee.

It was Dr. Quan's impression that claimant had been schiz-
ophrenic for a long time and under certain circumstances and stresses
that disorder is more easily recognized. When claimant sustained
his back injury, he then developed many other psychophysiologic symp- -
toms. According to Dr. Quan, a dilemma is presented by claimant's
refusal for treatment and to complicate it further his prognosis
is not good with or without treatment. Based purely on the psychia-
tric diagnoses, it appears that claimant is unable to do any pro-
ductive work because his industrial injury triggered the pre-exist-
ing schizophrenia; furthermore, claimant is apparently paranoid about
doctors and feels that they cannot help him.

Accepting this, the only conclusion remaining is that
claimant is unable to make a reasonable decision regarding his med-
ical treatment and, therefore, someone else would have to make the
decision for him, even though it might result in his hospitaliza-
tion.

It is Dr. Quan's opinion that claimant could not be invol-
-untarily hospitalized and because claimant is unwilling to submit
to a voluntary hospitalization or the recommended treatment which
quite possibly could make him employable, the Board feels that
claimant has placed himself in the same situation as the workmen in
Scown and Suell, to-wit: he has refused treatment recommended as a
possible means for returning him, in some manner, to the work force;
therefore, claimant has made it impossible to determine with any
accuracy his disability.

ORDER

The order of the Referee, dated December 7, 1976, is af-
firmed.

WCB CASE NO. 75-5358 AUGUST 3, 1977

JOYCE McCAMMON, CL.ATMANT

Evohl Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order

On July 28, 1977, the Board received from the State Ac-
cident Insurance Fund a letter designated as a motion requesting
the Board to reconsider its position taken in their Order on Re-
view entered in the above entitled matter on July 19, 1977.

The Board, after due consideration of the arguments set

forth in the letter from the counsel for the Fund, concludes that
there is no justification for reconsidering of its Order on Review.
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ORDER

The request that the Board reconsider its Order on Review
entered in the above entitled matter on July 19, 1977 is hereby de- .
nied. '

WCB CASE NO. 76-2966 AUGUST 3, 1977

WILLIAM C. WORMAN, CLAIMANT
William Barton, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order

On August 1, 1977, the Board received from the State Ac-
cident Insurance Fund a motion to reconsider its Order on Review
entered in the above entitled matter on July 26, 1977.

The Board, after due consideration, concludes there is
no justification for reconsidering its Order on Review and the
motion should be denied.

"ORDER

The motion made by the State Accident Insurance Fund that
the Board reconsider its Order on Review entered in the above en-
titled matter on July 26, 1977 is hereby denied.

WCB CASE NO. 77-2034 AUGUST 4, 1977

RONALD JAMES, CLAIMANT

Keith Tichenor, Claimant's Atty.
William H. Stockton, Defense Atty.
Order

On July 22, 1977, the Board received from the State Ac-
cident Insurance Fund a Petition for Review of Reimbursable Time
Loss, pursuant to OAR 436-61-055(6), requesting the Board to re-
view and determine whether or not the Fund is entitled to reim-
bursement or temporary total disability compensation paid claimant
subsequent to May 18, 1976.

The Board, after reviewing the affidavits attached to the
petition and the evidence in the file relating to this issue, finds
that on July 6, 1976 the Fund submitted a Form 802 to the Board re-
 questing a determination which noted thereon that claimant had said
he was working with vocational rehabilitation at that time and
further noted that if the claim was not active it should be referred
to vocational rehabilitation. On July 28, the Fund was advised by
the Evaluation Division of the Board that the claimant had not com-
pleted or been terminated from his authorized course of vocational
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rehabilitation; that claimant had been found to be medically station-
ary on May 17, 1976 and the Fund would be entitled to be reimbursed
for compensation for temporary total disability from May 18, 1976.

On March 16, 1977, claimant's claim was closed and his compensation
for temporary total disability was terminated as of January 31, 1977.

The Board concludes that the State Accident Insurance Fund
is entitled to be reimbursed pursuant to OAR 436-61-055(6) for all
compensation it has paid claimant for temporary total dlsablllty
from May 18, 1976 through January 31, 1977.

IT IS SO ORDERED.

WCB CASE NO. 76-2798 AUGUST 4, 1977

JOHN JOHANSON, CLAIMANT

Fred Allen, Claimant's Atty.
Robert F. Walberg, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant seeks review by the Board of the Referee's order
which affirmed the Determination Order dated May 12, 1976 whereby
claimant was awarded 32 degrees for 10% unscheduled back disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

’

ORDER

The order of the Referee, dated November 2, 1976, is af-
firmed. '

WCB CASE NO. 76-3426 AUGUST 4, 1977

FREDERICK MAY, CLAIMANT
J. W. McCracken, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks Board review of the Referee's order
which approved the denial by the State Accident Insurance Fund
on July 1, 1976 of claimant's claim for Workmen's Compensation
benefits.
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' 'The'Board, after de novo review,'affirms and adopts
the Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated February 4, 1977, is af-
firmed.

WCB CASE NO. 75-3136 AUGUST 4, 1977

MIKE McKEE, CLAIMANT

Donald Atchison, Claimant's Atty.
Merlin Miller, Defense Atty.
Request for Review by Employer

Reviewed by Board Members Wilson and Moore.

. The employer seeks Board review of the Referee's order
which found claimant to be permanently and totally disabled as
of May 31 1974 and allowed the carrier to set off all payments
made under the Determination Order of October 2, 1974 except off-
sets they may have obtained for temporary total disability and
dirécted the carrier to reimburse the claim for the offset, if
any, for temporary total disability from May 31 until October 4,
1974.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated December 14, 1976, is af-
firmed.

Claimant's attorney is awarded as a reasonable attorney's

fee for his servicés in connection with this Board review the sum
of $400, payable by the employer and its carrier.
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" WCB CASE NO. 76-6056 ' AUGUST 4, 1977

REVA MCLAIN, CLAIMANT

*William M. Horner, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

On May 13, 1977, the State Accident Insurance Fund re-
quested Board review of the Referee's order entered in the above
entitled matter and on May 19, 1977, the claimant filed a cross-
request for Board review of the Referee's order.

It now appears that claimant was referred for vocational
rehabilitation by the Disability Prevention Division of the Board
on April 20, 1977 and is entitled to receive compensation for tem-
porary total disability from that date and until her completion
or termination of the authorized program at which time the Evalua-
tion Division of the Board shall issue a subsequent determination
order.

, Therefdfe, the Board concludes that the request for Board
review as well as the cross- request for Board review are now moot
and each should be dismissed.

Claimant . is entitled to receive compensation for permanent
partial disability between. the.date of the Referee's order, April
7, 1977, and the date of her referral for vocational rehabilitation,
April 20 1977, and the Fund shall be allowed to offset as a credit
against any future award for permanent partial disability the sums
it has paid to claimant pursuant to the Referee's order entered in
the above entltled matter.

ORDER

The request by the State Accident Insurance Fund and the
cross-request by the claimant fcr Board review of the Referee's
order in the above entitled matter, are hereby dismissed. '

WCB CASE NO. 75-3020 ~ AUGUST 4, 1977 °

GLENN SMETANA, CLAIMANT

David Vandenberg, Claimant's Atty.
Michael D. Hoffman, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant seeks Board review of the Referee's order which
affirmed the award of 15 degrees for 10% loss of the left forearm,
30 degrees for 20% loss of the right forearm, and 80 degrees for
25% unscheduled permanent partial disability.
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‘The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated January 14, 1977, is af-
firmed.

WCB CASE NO. 76-2580 AUGUST 4, 1977

JOE STEWART, CLAIMANT

Benton Flaxel, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks Board review of the Referee's order
which dismissed his request for hearing on the grounds that there
was no showing by claimant that the closure of his claim on Aug-
ust 1, 1972 by administrative closure was improper and that he
was, in fact, disabled from such injury. The Referee found that
claimant had not sustained his jurisdictional requirements to sup-
port the remedy for reopening due to aggravation, that his remedy,
if any, would be pursuant to the provisions of ORS 656.278 which
authorizes the Board to reopen a claim on its own motion if jus-
tified.

Claimant had requested a hearing to consider the denial
of his claim for compensation benefits arising out of his injury:
of July 1, 1972. The denial was dated May 7, 1976 and advised
claimant that, in the opinion of the medical staff of the Fund,
claimant's current disability did not relate to the non-disabling
injury which he had suffered in 1972, althcugh it did admit that
the Fund had paid medical costs to that date.

At the hearing, claimant's attorney indicated that the
issue was properly one of failure to pay medical bills and tem-
porary total disability benefits, that the claim had never been
closed, therefore, aggravation rights could not have commenced and
the denial of claimant's claim for aggravation rights was, in ef-
fect, a nullity. He indicated that he was not prepared to go for-
ward and prove an aggravation claim pursuant to ORS 656.273 because
claimant had never received a "last award", that the claim remains
in an open status until the Fund requests that the claim be closed
by Determination Order issued pursuant to ORS 656.268.

The Fund moved for an Order of Dismissal, alleging that
the request for hearing was based solely on compensability, and
that claimant failed to sustain the requirements set forth in ORS
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656.273(3). Claimant requested a continuance rather than dismis-
sal for the reason that more than 60 days had lapsed since the let- .
ter of denial had been received and if claimant was forced to re-
file a new request for hearing he might be prejudiced by the terms
of ORS 656.262(6) which provides that any request for hearing on a
denial must be made within 60 days after mailing of said denial.

The Referee found that the documents which were received
in evidence indicated that claimant was not disabled as a result
of the 1972 injury which was itself an aggravation of an injury suf-
fered in 1967 and, furthermore, that claimant had worked continuously
since 1974 when he retired. For that reason he granted the motion
and dismissed the hearing.

The Board, on de novo review, finds that claimant's injury
was suffered prior to the amendment of ORS 656.268 by Chapter 620,
Section 3, Oregon Laws 1973, and, therefore, claimant is entitled
to have his claim closed pursuant to ORS 656.268. Article 4, Work-
men's Compensation Board Administrative Order No. 4-1970, as amended,
provides as follows:

"4.01 The law requires the Board to make
a determination of compensation due on
every compensable injury. (ORS 656.268).

"4.01A Exception: Claims involving no .
compensable loss of time from work,
claims involving no medical services,
and claims involving only medical ser-
vices will be administratively closed.
This closure does not constitute a de-
termination pursuant to ORS 656.268."

- Therefore, although the claim was properly’closed on a
"medical only" basis, nevertheless, claimant still is entitled to
a determination of compensation pursuant to ORS 656.268 to estab-
lish a commencement date for his hearing rights and his aggrava—v
tion rights. :

The Board further finds that claimant was medically sta-
tionary on or about August 1, 1972. :

ORDER

The order of the Referee, dated November 23, 1976, is
reversed. ‘ '

Claimant's claim for an industrial injury suffered on
July 21, 1972 is hereby remanded to the Evaluation Division of
the Board to close the claim by the issuance of a determination
order in conformance with this order.

Claimant's counsel is awarded, as a reasonable attorney's .
fee for his services at the hearing before the Referee, the sum
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of $600, payable by the State Accident Insurance Fund.

Claimant's counsel is awarded, as a reasonable attorney's
fee for his services in connection with this Board review, the
sum of $350, payable by the State Accident Insurance Fund.

WCB CASE NO. 76-922 AUGUST 4, 1977
WCB CASE NO. 76-923
WCB CASE NO. 76-924

EDDIE TATE, CLAIMANT

Roger D. Wallingford, Claimant's Atty.
Frank Moscato, Defense Atty.

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant seeks Board review of the Referee's order which
affirmed the carrier's denial of the three claims which claimant
filed. The first claim was for an alleged back injury in November
1974. The other two claims were for occupational disease, essen-
tially for contact dermatitis arising out of work exposure to ce-
ment on January 27 and again on February 17, 1975.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORDER

The order of the Referee, dated January 28, 1977, is af-
firmed. . : :

'

7

CLAIM NO. B53-133555 AUGUST 8, 1977
CLAIM NO. B53-133711

HERMAN DOUGLAS, CLAIMANT

Murley M. Larimer, Claimant's Atty.
Roger R. Warren, Defense Atty.

Own Motion Oxder

Oon July 26, 1977, the Board received a motion from claim-
ant, by and through his attorney, Murley M. Larimer, requesting
the Board to consider the matters alleged in claimant's affidavit
which was the basis for the motion, and to consider an award to
claimant of permanent total disability under the above claim num=
bers.
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The affidavit states that the affiant was the claimant in
both the above numbered claims, that he is now completely disabled
and unable to work gainfully in any way, that he never received any
permanent disability, either permanent or temporary under Claim No.
B53-133555 and that the settlements set forth in the Board's Own
- Motion Order entered May 23, 1973 were made when claimant did not
have full possession of his faculties and was emotionally upset and
distraught and that he did not understand the consequence of his ac-
tion.

The Board finds that its Own Motion Order of May 23, 1973
had awarded claimant 320 degrees, the maximum allowable for unsched-
uled permanent disability. Claimant had entered into a stipulation
which set aside a Determination Order entered on January 6, 1972
awarding claimant compensation for permanent and total disability
and awarded claimant 320 degrees so that claimant could receive a
lump sum payment of the latter award from the carrier. The Board
had found in its Own Motion Order of May 1973 that although the set-
tlement had been approved by a hearing officer and claimant had
been advised of the consequences should he sign the stipulation,
nevertheless, the payment by the carrier to claimant of the lump
sum of $17,600 had been in violation of the provisions of ORS 656.
230(2) which limits advance payments to a maximum of 50% of the total
award and only with the prior approval of the Workmen's Compensation
Board. '

Because of the carrier's failure to seek Board approval of
the advance payment, the Board had concluded that the prior illegal
ayment must be ignored and, therefore, the carrier still owed
claimant $17,600 and should immediately begin payment of that
liability in accordance with the provisions of the Workmen's
Compensation Law. The carrier was ordered to pay claimant bene-
fits for permanent partial disability in the amount of $17,600.

The carrier did not appeal this order.

The Board now concludes that there is no medical evi-
dence presently before it which would justify a finding that
claimant is permanently and totally disabled. Furthermore, claim-
ant not only has received a lump sum payment of $17,600 pursuant
to the stipulated award for 320 degrees but, in addition, has been
entitled to receive Workmen's Compensation benefits from the car-
rier for 320 degrees commencing on the date of the Own Motion Or-
der entered May 23, 1973.

The Board concludes that claimant's motion should be
“denied. ‘

IT IS SO ORDERED.
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WCB CASE NO. 77-232 AUGUST 8, 1977

ROBERT A. FARMER, CLAIMANT
David W. James, Claimant's Atty.
Earl M. Preston, Defense Atty.
Stipulation

IT IS HEREBY STIPULATED by and between the parties, the
_clalmant appearing personally and by and through David W. James,
attorney for claimant, and the State Accident Insurance Fund ap-
pearing by and through Earl M. Preston, Associate Counsel, of
attorneys for the Fund, that the Request for Board Review in this
case and the Request for Hearing shall be settled .and disposed of,
including any and all issues that were raised or that could have
been raised in either the Request for Board Review or the Request
for Hearing, by the State Accident Insurance Fund awarding to the
claimant permanent partial disability equal to 7.5% for unscheduled
back disability.

IT IS FURTHER STIPULATED that the clalmant requests a
lump sum payment of said award.

IT IS FURTHER STIPULATED that David W. James should be
awarded 25% of said award as a reasonable attorney fee.

IT IS SO STIPULATED,

IT IS SO ORDERED this 8th day of August, 1977, and the
Request for Board Review and Request for Hearing are hereby .
dismissed.

WCB CASE NO. 76-2721 AUGUST 8, 1977

SEUNG K. KIM, CLAIMANT

John W. Smallmon, Claimant's Atty.
Merlin Miller, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.

The claimant seeks review by the Board of the Referee's
order which affirmed the carrier's denial dated May 25, 1976 of
claimant's claim for Workmen's Compensation benefits.

Claimant is a Korean who has lived in the United States
for approximately 22 years. Claimant, while working as a process
operator for the employer, suffered a compensable injury about May

, 1975 when he was hit on the right side of his head and on the
right shoulder by heavy pipe.
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The evidence is not clear as to whether claimant was
knocked down or whether he lost consciousness, however, shortly
after the alleged injury, claimant started dropping things with
his left hand and he now has headaches in his right frontal region
and his vision, at times, is dimmed, according to Dr. Lahiri, a
neurologist, who examined claimant in July 1975.

An electroencephalogram and a brain scan were performed,
both of which were normal. The claimant was examined in March
1976 by Dr. Simmons, an eye specialist, who found some presbyopia, .
which is far-sightedness and impairment of vision due to advancing
years; except for that, the examination was normal. Dr. Simmons
was unable to causally relate claimant's visual disturbance and
headache problems to his industrial injury.

Dr. Smith, an orthopedic physician, examined claimant in
Aprll 1976 and found claimant still had complaints of pain or head-
ache on the right side of his skull and that there was a feeling
of numbness involving chiefly the ring finger of the left hand
which weakened the grip and caused him to drop articles. He also
found claimant had some discomfort in his neck which was not severe
and continued to have the discomfort around his eyes and the blur-
ring of vision.

r. Smith recommended claimant be examined by Dr. Sil-
ver, a neurologist, who, after examining claimant, stated that
claimant seemed to have intermittent non-progressive attacks that
could be related to a disturbance in the circulation or electrical’
activity of the right cerebral hemisphere. The problem has been
stable and he did not think that it was related to the injury of
May 1, 1975. He recommended a repeat EEG, brain scan and EMI scan
although he did not feel they were mandatory since his neurological
examination was negative. Claimant did not have the procedures
repeated. Dr. Smith stated he agreed with Dr. Silver's findings
and had no recommendations for further treatment or investigation.

Claimant testified that he had none of the symptomatology
prior to his injury and he contends that there was a causal rela-
" tionship between such symptomatology and the injury.

In May 1976, the carrier advised claimant it would con-
tinue to provide benefits in connection with claimant's cervical
strain, however, it denied benefits for his cerebral condition,
vision problems, headaches and numbness of the hands.

The Referee found claimant's contention that his present
symptomatology was causally related to the industrial injury was
not supported by the medical evidence. Dr. Lahiri's report of
April 15, 1976 stated that occasionally an episodic migraine of the
vasospastic type will be contributed to by an injury; however, all
the tests which were suggested failed to reveal findings of an ob-
jective nature to substantiate the conclusion made by Dr. Lahiri
that this was probably true in claimant's case. Dr. Silver thought '
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claimant might have had transient ischemic attacks or a right cere-
bral lesion, but he did not feel it was necessary to repeat the
‘various tests since his neurologlcal examination revealed nothing
abnormal.

The Referee found that this was a complicated medical sit-
uation and claimant must prove his case with expert medical opinion;
he cannot do so with lay testimony. The Referee concluded that in
this case the medical evidence failed to connect claimant's symp-
tomatology as it related to his cerebral condition, vision'problems,
headaches and numbness of the hands to the industrial injury of May
1, 1975, therefore, the denial by the carrier of responsibility f01
those conditions should be afflrmed.

The Board on de novo review, agrees with the findings and
conclusions of the Referee.

ORDER

The order of the Referee, dated January 25, 1977, is af-
firmed. '

WCB CASE NO. 77-2082 AUGUST 8, 1977

ROY P, KRUTSCH, CLAIMANT

Harold W. Adams, Claimant's Atty.
Allen W, Lyons, Defense Atty.
Contentions of the Parties;
Stipulations of Parties; Order
Approving Disputed Claim Settlement
and Dismissing Request for Hearing

SECTION I
CONTENTIONSAOF THE PARTIES
(A) CLAIMANT'S CONTENTIONS

Claimant contends that:

1. He has a valid claim for an occupational disease,
namely the aggravation of his hypertension.

2. The aggravation of his hypertension is the direct
result of his employment with the Department of General Services.

3. His claim was improperly denled

(B) DEFENDANT'S CONTENTIONS
Defendant contends that.

1. The circumstances alleged by the claimant to have
resulted in the elevation of his hypertension are not sufficient
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to constitute a compensable claim under the Workers' Compensation
law of the State of Oregon.
2. The denial of the claim is in all respects proper.

SECTION II
STIPULATIONS OF THE PARTIES

The parties stipulate that:
, 1. Claimant filed a claim, which was processed and
denied by defendant.
: 2. A timely request for hearlng was filed, and a hearing
held.

3. The denial by the State Accident Insurance Fund .
was overturned and the claimant's claim found compensable by the
hearing referee.

4., Defendant has requested review by the Workers
Compensation Board of the Opinion and Order of the hearing referee.

5. Claimant's claim is doubtful and disputed and ought
to be, and may be settled and disposed of as a doubtful and dis-
puted claim in the manner and upon the terms and condltlons set
forth in Section III hereof which follows.

SECTION III
FINDINGS AND ORDER OF THE BOARD

The Board having considered the matter and having noted
both the contentions of the parties and the stipulations of the
parties hereinbefore set forth plus all of the other documents in
the file, the Board finds that claimant's claim is doubtful and
disputed and that the pending request for Board review should be
settled and disposed of. Therefore, it is hereby ORDERED that the
matter is settled and disposed of upon the following conditions:

1. Defendant shall pay jointly to the claimant and to
claimant's attorney the sum of $3,600 and claimant and claimant's
attorney shall receive from defendant the sum of $3,600 as full and
final settlement and disposition on a disputed claim basis of the
claimant's claim and request for hearing.

2. Claimant's attorney shall receive and have out of
said $3,600 the sum of $1,000 as and for his attorney fees.
3. The defendant's request for Board review is dismissed

with prejudice.
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WCB CASE NO. 75-3675 AUGUST 8, 1977

HOMER NICHOLS, CLAIMANT

Nick Chaivoe, Claimant's Atty.
James Huegli, Defense Atty. '
Request for Review by Employer

Reviewed by Board Members Wilson and Phillips.

The employer seeks review by the Board of the Referee's
order which granted claimant an award of 160 degrees for 50% un-
scheduled low back disability and disabling sciatic pain.

Claimant suffered a compensable injury to his lower back
on February 7, 1974. After a period of conservative chiropractic
treatment, claimant was referred to Dr. Gripekoven, an orthopedic
surgeon, who performed a laminectomy on April 4, 1974. He limited
claimant's work thereafter with no heavy lifting over 20-30 pounds
on a repetitive basis. On September 9, 1974, Dr. Gripekoven re-
ported that claimant had been released for regular work on July 22,
1974 and had returned to his previous employment; although he had
been advised to avoid heavy 1lifting, claimant had told the doctor
that heavy lifting was required by his job.

The claim was closed by a Determination Order dated Aug-
ust 15, 1975 which awarded claimant compensation for temporary
total disability from February 7 through July 22, 1974 and 64 de-
grees for 20% unscheduled low back disability. Claimant contends
that he is entitled to compensation for temporary total disabil-
ity until the date of the claim closure, August 15, 1975.

The Referee found that claimant's contention was not well
taken inasmuch as Dr. Gripekoven's report had indicated that he not
only was able to return to work on July 22, 1974, but had returned
to work on that date. Furthermore, there had been a stipulation
approved by Referee Rode covering the amount of compensation for
temporary total disability issued based on a dismissal of a hernia
claim. The Referee concluded that claimant had received all the
compensation for temporary total disability to which he was entitled.

'On the gquestion of extent of claimant's disability re-
sulting from his back injury, the Referee found claimant had a
long history of back problems incurred both on and off the job.
Dr. Gripekoven reported on December 4, 1975 that claimant still
remained symptomatic although he was gainfully employed on a full
time basis and the doctor could see no specific evidence of re-
aggravation and worsening of the condition. He considered claim-
ant's condition was still medically stationary as of that date.
Claimant had a mild moderate permanent disability for lifting and
"heavy physical labor but could be employed on a full time basis
in a more sedentary type job.
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The Referee found that claimant was 50 years old and
had a 9th grade education, that he had taken mechanical training
by correspondence and had been a truck mechanic. Claimant com-
plained of numbness in his leg and also cramps which bothered him
more in his right leg. Driving a car and prolonged sitting appar-
ently bothered claimant's back.

The Referee found claimant to be a credible witness who
did not seem to overemphasize his complaints and, because of his
compensable back injury, claimant was going to be limited to the
types of work he could find in the future, although he did not ap-
pear to have any substantial loss of earning capacity at the time
of the hearing.

The Referee concluded, based upon Dr. Gripekoven's re-
port, that the Evaluation Division had underestimated claimant's
disability and that he was entitled to a substantially greater
award for it. He increased the award from 20% to 50% of the max-
imum allowable for the unscheduled disability, based primarily
upon the finding that the work that claimant will be able to do
in the future will be necessarily limited by his back injury and
leg symptoms.

The Board, on de novo review, finds that Dr. Gripekoven,
who performed the surgery and has examined claimant subsequent
thereto, was of the opinion that claimant had a mild to moderate
permanent disability for lifting or heavy physical labor but
could be employed on a full time basis in a more sedentary type
job. Furthermore, the Referee, although granting claimant a sub-
stantial increase for his disability, had found that it did not
appear that claimant had suffered any substantial loss of earning
capacity at the time of the hearing.

Unscheduled disability is determined by the measurement
of claimant's loss of earning capacity caused by the industrial
injury. In this case, there is no conflicting medical evidence,
the treating and operating doctor found a mild impairment of the
spine to be the only residual of the injury. Claimant is presently
working at his former occupation and earning more than he had been
at the time of his injury. He is able to perform his job without
any disability.

The Board concludes that claimant has suffered some loss
of earning capacity because of the limitation on heavy lifting and
heavy physical labor, however, the claimant would be adequately
compensated for this loss by an award equal to 35% of the maximum.
The Referee's order should be modified accordingly..

ORDER

The order of the Referee,dated December 21, 1976, is-mod-
ified. :

Claimant is awarded 112 degrees of a maximum of 320 de- ‘
grees for unscheduled low back disability and disabling sciatic
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pain. This is in lieu of the award made by the Referee's order
which, in all other respects, is affirmed.

i

WCB CASE NO. 76-1245 AUGUST 8, 1977

LOYCE D. ROBINSON, CLAIMANT

Rick McCormick, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

The claimant seeks Board review of the Referee's order
which granted claimant 160 degrees for 50% unscheduled low back
disability, an increase of 128 degrees over the award granted by
the Second Determination Order of March 4, 1976. Claimant con-
tends he is permanently and totally disabled or, in the alterna-
tive, is entitled to an award far in excess of the 50% granted by
the Referee's order.

Claimant suffered a compensable injury on May 6, 1974,
diagnosed as a lumbar strain and facet subluxation. Dr. Cronk, an
orthopedist, indicated claimant could return to.-work and the claim
was closed on August 7, 1974 with no award for permanent disability.

Claimant was examined by Dr. Harwood, a medical examiner
for the Fund, on December 30, 1974; he found exaggeration and motion
withholding and felt that the subjective symptoms and complaints
were not confirmed by the objective findings. Dr. Cook, chiroprac-
tic physician who had initially treated claimant, concurred with Dr.
Harwood.

In September 1975, claimant was referred to Dr. Ellison,
an orthopedist, who found lumbosacral degenerative disc disease and
felt that claimant would have difficulty in engaging in lifting,
bending, etc. He said surgery was a possibility. In September
1975, claimant was referred to the Disability Prevention Division
where severe degenerative changes of the lumbosacral interspace
were found. Claimant was given a psychological evaluation which
indicated average intellectual capacity, nervousness and depression.
It was suggested that claimant receive psychological counselling.

Claimant was examined by Dr. Ackerman, a clinical psycho-
logist, in September 1975. Dr. Ackerman felt it was doubtful that
claimant could maintain employment as a security guard and that
he was a poor candidate for GED. Also, in November 1975, claim-
ant had suffered a fractured leg not related to his work. Claim-
ant's referral for vocational rehabilitation was withdrawn in
January 1976 for the reason that claimant had poor vocational re-
habilitation potential.
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In February 1976, Dr. Ellison reiterated his findings
of September 1975 and was of the belief that claimant had signi-
ficant clinical and radiographic evidence for the low back pain.
As a result of this report, a Determination Order was issued on
March 4, 1976, which awarded claimant 32 degrees for 10% low back
unscheduled disability.

The physicians at the Orthopaedic Consultants in May of
1976 found lumbosacral sprain, degenerative disc disease and func-
tional overlay. Claimant's condition was stationary and the prog-
nosis for claimant's return to the same occupation was poor; how-
ever the physicians felt that the total loss of function for the
back was mild and the loss of function due to the injury was mini-
mal.

The Referee found that claimant has an 8th grade educa-
tion and that most of his adult working life has been in farming
and sawmill work, although he has also done some work as a mech-
anic and millwright. At the time of the hearing, claimant was 46
years 0ld; he had had two prior back incidents which did not cause
him to lose any time from work.

The Referee concluded that although claimant's credibil-
ity was made somewhat suspect by the evidence that he could do some
of the things which he said he couldn't, and although the doctors
were not entirely consistent in their evaluation of claimant's co-
operation and the extent and severity of his pain and claimant's
motivation was not the best, nevertheless, the totality of the ev-
idence, especially the evidence of Dr. Ellison, justified addition-
al permanent disability.

The evidence does not justify an award for permanent total
disability, however, a substantial portion of the general industrial
labor market is no longer open to claimant because of his injury.
For that reason, the Referee increased claimant's award from 32 de-
grees to 160 degrees.

The Board, on de novo review, affirms the order of the Ref-

exree. No brief was filed in behalf of the Fund, therefore, the
Board was not afforded the opportunity of evaluating its contentions.

ORDER

The order of the Referee, dated December 6, 1976, is
affirmed. ~
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WCB CASE NO. 76-2353 AUGUST 8, 1977

HAROLD J. WELLER, CLAIMANT

Keith E. Tichenor, Claimant's Atty.
Noreen K. Saltveit, Defense Atty.

Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Referee's order which
rescinded his Order of Joinder, dated September 9, 1976, whereby
Aetna Insurance Company was made a party to the above entitled mat-
ter and upheld the denial by the carrier, dated June 17, 1976, of
-claimant's claim for an occupational disease.

At the time of the hearing, claimant was a 58-year-old
Ccrane operator who terminated his employment with the employer on
or about March 15, 1975 and filed a claim with Aetna, a non-occu-
pational carrier, for arthritis and spondylosis. Claimant termin-
ated because of these conditions and subsequently Dr. Martin Johnson
performed surgery. Claimant received off-the-job benefits although
his subsequent attempt to secure permanent total disability was
turned down by the non-occupational carrier and is presently on ap-
peal. Claimant has also applied for and is receiving social secur-
ity benefits. ~

On April 15, 1976, claimant first notified his employer
that he was claiming an occupational disease on the theory that his
job had aggravated his arthritis. Claimant, initially, had been
seen by Dr. Vore at the emergency room of the Holladay Park Hospi-
tal on March 17, 1975. The hospital records indicate that he had
advised Dr. Vore that he had originally sustained a back injury in
1968 while 1lifting an oil tank at work and developed pain in his
right hip, that he had had symptoms ever since that episode. The
carrier at that time was Aetna. '

The employer immediately issued a denial, contending that
the filing of the claim was not timely and also questioning whether
there was a medical/legal relationship between claimant's employ-
ment and the condition for which he required treatment.

The Referee found, contrary to the information contained
in the hospital record based on claimant's 1975 surgery by Dr.
Vore, that the 1968 injury was not incurred on the job but, in
fact, the incident occurred at home on Sunday, a non-work day for
claimant.

After conservative treatment by Dr. Johnson had failed
to produce satisfactory results, a lumbar laminectomy with nerve
root decompression L5-S1 on the right, was performed. Dr. John-
son, who did- the surgery, as well as Dr. Vore, was under the im-
pression that the 1968 incident occurred on the job. He testified
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that he had seen the 1968 x-ray report which showed changes com-

mon in persons over 40 years of age and in discussing his surgery, '

Dr. Johnson stated that a later myelogram showed advanced lumbar .
stenosis which, taking into consideration claimant's age, was sev-

ere enough to dictate surgery.

Dr. Pasquesi was of the opinion that claimant's symptoms
started in 1968 as a probable aggravation of a pre-existing con-
dition and that it was quite probable that claimant, without a spe-
cific injury such as sustained in 1968, would have deteriorated
anyway. Dr. Johnson agreed. Claimant continued to aggravate the
pre~-existing condition, e.g., he was overweight, the natural pro-
cess of aging, and repetitive bending, stooping and twisting at
work and off work, to the point that ultimately he had to submit
to surgery.

Dr. Church's opinion was that the original precipitating
event that culminated in the 1975 surgery was the non-industrial
off-duty accident on Sunday, March 24, 1968. Dr. Johnson could not,
with any medical probability, state that claimant's activity at
work hastened the underlying degeneration, it simply made the symp-
toms worse.

Claimant's last work day was March 15, 1975. The Referee
found no evidence that claimant actually was advised that his hos-
pitalization, myelogram and subsequent surgery were the result of
his work. It was during September 1975 in the consultation with
his doctors that claimant was first told that he should not go back .
to work because of the relationship between the crane operation and
his symptoms. Mr. Stanley testified in behalf of the employer that
he assisted employees in filling out the injury forms and that he
had completed an off-the~job injury form for claimant during March
1975. He also testified that he was advised later that claimant
was claiming an on-the-job injury and he then gave claimant the
proper claim form which was signed by claimant on April 9, 1976.

_ The Referee concluded that although the employer knew
claimant was in the hospital, there was nothing indicating any
work connection, in fact, claimant received the employer's help
filling out a non-occupational disease. Dr. Johnson sets the
date on which he discussed work connection with claimant's pain
as September 1975 and claimant agrees with this statement. By
the end of March 1976, the statutory 180 days had passed and
therefore claimant's claim which was made in April 1976 was barred
by ORS 656.807.

The Referee found that even if the claimant's claim had
not been barred by statute, the evidence received at the hearing
was such as to leave a reasonable person with the belief that the
underlying problem would have progressed to the present state in
any event and that it would be impossible to do more than specu-
late as to whether claimant's activities at work had anything more
to do with his disease and his ordinary daily activities. The
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Referee found that claimant had failed to meet his burden of prov—
ing that he had suffered an occupational disease.

The Board, on de novo review, agrees with the conclusion
. of the Referee that claimant has failed to meet his burden of prov-
ing that he had suffered an occupatlonal disease and therefore,
afflrms his order.

ORDER

The order of the Referee, dated January 4, 1977, is af--
firmed. ' : :

WCB CASE NO. 77-202 AUGUST '10, 1977

DAVID M. WAGNER, CLAIMANT

Thomas A. Huntsberger, Claimant's Atty.
Earl M. Preston, Defense Atty.
Stipulation and Order

IT IS HEREBY STIPULATED by Thomas A. Huntsberger, of
attorneys for the Claimant, David M. Wagner, and Earl M. Preston,
Assistant Attorney General, of attorneys for the State Accident

" Insurance Fund, that the Claimant's Request for Review and the
Cross Appeal Request for Board Review filed by the State A001dent
Insurance Fund shall each be dismissed.

The above stipulation is approved, and IT IS SO ORDERED.

WCB CASE NO. 76-2353 AUGUST 11, 1977

TED BERNARDS, CLAIMANT

Rolf T. Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips.

. The State Accident Insurance Fund seeks Board review
of the Referee's order dated January 17, 1977 which remanded
claimant's claim to it to be accepted for payment of compensa-
tion from March 10, 1975 until termination is authorized pursu-
ant to ORS 656.268.

. Claimant, a 49-year-old carpet salesman, sustained a
low back injury on November 26, 1974 when he twisted his back
while 1lifting carpet. The injury was diagnosed as a lumbar
sprain by Dr. DeMarco the day following the injury. The claim
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was subsequently closed. After the industrial accident, claim-
ant continued to work but the pain in his left leg and lower
back became progressively worse. Because he thought his prob-
lems would eventually take care of themselves, claimant did not
seek medical treatment. - He had had back problems prior to his
injury, but had not undergone treatment of any kind since two
or three years before November 1974.

In March of 1975, claimant suffered a flare-up of back
pain while working in his mother's yard. Three weeks later, he
was hospitalized with acute back pain. X-rays taken during that
time showed marked degenerative arthritis of the lumbar spine with
marked narrowing of the disc spaces of L-4, L-5 and L-5, S-1. An
EMG test was negative and at the time of his discharge from the
hospital, his back was much improved.

At the time claimant's injury occurred, he filed a claim
with Blue Cross Insurance rather than the State Accident Insurance
Fund. His wife was employed at Blue Cross and since he had only
worked for the employer six weeks, he did not want to risk antagon-
izing it. His physical condition underwent a noticeable change
after the injury; he walked very carefully in a stooped position
and complained of back pain. A

Claimant gave a history of having had back pain through-
out most of his life. It was Dr. Burr's contention that it would
not take much to trigger a recurrent problem with his back; he
had no doubt that working in the yard could have something to do
with his condition, although that was not the only thing that
would have affected claimant's present condition. He felt that
the yard work related back to the November 1974 work-~related in-
cident, while that injury related back to his previous problems
as far back as 1948.

It was pointed out by the Referee that when a disability
results from a succession of accidents, the most recent injury
which bears a causal relationship to the disability is responsible.
Also, if the second injury (in this case the yard work) is merely
a recurrence of the first (the November 1974 on-the-job accident),
and it does not add to the causation of the disability, then the
first injury is responsible for the second. However, if the second
incident contributes independently to the injury, it is responsi-
ble, even if the condition would have been much less severe in the
absence of the prior accident.

Claimant's hospitalization came about as a result of the
vard work claimant did for his mother, including pruning grapes and
rose bushes. The question involved here is whether the second in-
jury was a result of the original incident on the job, or if the
yard work was of the magnitude so as to be considered a new injury.
Dr. Burr opined that claimant's second injury was just a further
aggravation of his continuing back problems and he relates claim-

. ant's disability to the November 1974 industrial injury. The Ref-
eree concluded that there is no question that claimant suffered
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a compensable injury on November 26, 1974. Claimant continued to
have back problems up until the time of his work with the grape
vines and rose bushes. There is evidence that the work he was do-
ing at that time was not excessively heavy and that the pain he suf-
fered was similar to that suffered with his previous injury. Dr.
Burr established satisfactorily the medical-causal relationship

to the compensable on-the-job injury. The Referee found that claim-
ant's present disability is a result of his industrial injury on
November 26, 1974. '

The Board, on de novo review, agrees with the conclusion
of the Referee that claimant's claim should be accepted for pay-
ment by the State Accident Insurance Fund.

ORDER

_ The order of the Referee, dated January 17, 1977, is af-
-firmed. .

Claimant's attorney shall receive a reasonable attorney's
fee for services in connection with this Board review in the amount
of $300, payable by the State Accident Insurance Fund.

WCB CASE NO. 76-7038 AUGUST 11, 1977

ORVILLE W, COLE, CLAIMANT

Jack L. Mattison, Claimant's Atty.
SATF, Legal Services, Defense Atty.
Order of Dismissal

: A request for review, having been duly filed with the
Workers' Compensation Board in the above-entitled matter by the
claimant, and said request for review now having been withdrawn,

‘ IT IS THEREFORE ORDERED that the request for review
now pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law.

WCB CASE NO. 76-1796 AUGUST 11, 1977

LILA DERKSEN, CLAIMANT

Rolf T. Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson, Moore and Phillips.
The State Accident Insurance Fund requests review of

the Referee's order which disapproved its denial, dated April
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1, 1976, of claimant's claim for aggravation and remanded the
claim to it for payment of compensation, as provided by law, from
September 16, 1974 and until claim closure pursuant to ORS 656.
268 and awarded claimant's counsel an attorney's fee of $900.

After de novo review} the majority of the Board adopts
as its own order the Opinion and Order of the Referee, a copy
of which is attached hereto and, by this reference, made a part
hereof.

ORDER .

The order of the Referee, dated February 9, 1977, is af-
firmed.

Claimant's counsel is awarded as a reasonable attorney's
fee for his services in connection with this Board review the sum
of $400, payable by the State Accident Insurance Fund.

Board Member Moore dissents as follows:

This reviewer respectfully dissents from the majority
opinion of the Board and finds that claimant has not sustained the
burden of proving by a preponderance of the evidence a claim for
aggravation; that is, claimant has not proven a causal relation-
ship between the industrial injury of September 1974 and the sur-
gery of February 1976.

The question is: given a claimant with a history of back
problems since at least 1962, who sustained a minor, and nondisabling
injury in 1974, and eventually had surgery approximately one and one-
half years later, can it be said that the claimant has established
that the surgery was necessitated by that particular injury?

Claimant filed a claim for an industrial injury occuring
on September 16, 1974 while she was employed by Agripac. The claim
was accepted as a nondisabling injury. Although claimant testified
there were times when she could not work because of pain, these per-
iods of time occurred concurrently when the employer had no work
available. On February 18, 1976, surgery was performed to explore
for a possible intervertebral disc (which was not found) and a fusion
from L3 to S1 was performed [Claimant's Ex. 10]}.

On April 1, 1976, SAIF denied responsibility for the sur-
gery asserting it was not an aggravation of the industrial injury for
which the claim had been filed.

In 1962 the claimant had injured her low back in a non-
industrial injury and had had a laminectomy at the L4-5 area. A fus-
ion had been suggested at that time, but for some reason, was not
performed. Although claimant testified that she had had little, if
any, problems between the surgery of 1962 and the injury of 1974,
the evidence is certainly to the contrary. Dr. Bosatti indicated
claimant had frequent complaints of back pain and he had adminis-
tered ACTH injections over the past 20 years.
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According to Dr. Tiley, who saw the claimant in July of
1975, the claimant had had difficulty ever since the original sur-
‘ gery in 1962, and a myelogram had been performed in 1970 because
of increased difficulty. The findings which he made on that par-
ticular examination were minimal and he said it was "questionable"
whether they were related to any new problem or were merely the

result of the o0ld laminectomy [Claimant's Ex. 4]. Claimant had
earlier admitted to Dr. Melgard she had been having a lot of pain
for a long time [Claimant's Ex. 3]. Dr. Rankin mentions the myel-

ogram in 1970 and says that the claimant had been advised then to
~have a laminectomy and fusion, but she had declined because she

was hav1ng stomach trouble at the same time and this resulted in the
repair of a hiatal hernia in 1972.

Dr. Raaf's testimony in his deposition is the most impor-
tant medical evidence in this case. He indicated that the strain
at work was only mild and was simply one of a number which led to
a continuation of the claimant's symptomatology [Claimant's Ex. 9].
Dr. Raaf is careful not to say that it led to an acceleration of
the symptoms or that it changed the symptomatology in any way. He
says merely that the symptoms continued. Dr. Raaf noted that the
only problems he found in surgery were the existence of excessive
motion between the L3-4 joint which was a longstanding problem and
not related to trauma, and excessive motion between the L5-S1 which
is a congenital problem. Dr. Raaf also found adhesions around the
nerve root which were related to the 1962 surgery, but there was noi
evidence of recent trauma or an acceleration in pathology [Depo.,

‘ pp. 7 and 8].

When asked if the injury of September 1974 necessitated
the fusion, Dr. Raaf said that he was still not sure that a fusion

was ever mnecessary, not even in February of 1976. It had been per-
formed, he said, because of claimant's continuing complaints over
sO many years. It was further stated that there was no increase

'in pathology after September of 1974, and that the fusion that had
been considered before 1974 was for the same symptoms that the claim-
ant continued to complain of [Depo., p.20]. Dr. Raaf denied that

the work trauma of September 16, 1974 was a material contributing
factor in the decision for surgery, instead saying that the trauma
-"could have been a small contributing factor”. The doctor phrases
this in terms of possibility rather than medical probability.

Dr. Raaf stated:

"Assuming she didn't have any pain from the
time she had surgery in 1962 until the 1lift-
ing incident in 1974, then I would say the
lifting accident probably was a factor in
the production of her pain subsequent to
1974. My record would indicate that this

is not the fact" ([Depo., p. 17].

Dr. Raaf was then asked, "What was the reason for doing
‘ the surgery in February of 1976 and his response was:
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"Mainly the history that she had had back
pain over a long period of time, going back
even prior to when I saw her in 1962; that
she was continuing to have the back pain;
that spinal fusion had been considered on
previous occasions, but had never been done.
Therefore it seemed to me and to Dr. Rankin
in that if she was continuing to have all
this pain, we should try to give her relief
with a spinal fusion" [Depo., p.1l8].

From the evidence, then, a spinal fusion had been consid-
ered for years prior to the accident in 1974. It was only coinci-
dentally performed subsequent to that accident, and there is no
medical evidence that says the accident was a material factor in
the decision to proceed with the surgery which had already been
recommended.

This reviewer recommends reversing the order of the Ref-
eree and finding claimant has not sustained the burden of proving
a compensable claim of aggravation.

/s/ George A. Moore, Board Member

WCB CASE NO. 75-4355 AUGUST 11, 1977

RICHARD L. DUTTON, CLAIMANT

Don Atchison, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.

Claimant seeks Board review of the Referee's order w@ich
granted claimant 80 degrees for 25% unscheduled low back disabil-
ity. Claimant contends he is entitled to a greater award.

Claimant is a 44-year-old beer route salesman; he has
done this type of work since 1951. On November 13, 1973, claim-
ant suffered a compensable injury while pulling a handcart loaded
with beer up some stairs. He was seen by Dr. Kai, an osteopaghlc
physician, who diagnosed an acute lumbosacral strain and hospital-
ized claimant for traction. Claimant's condition did not improve
and Dr. Kai referred him to an orthopedic evaluation by Dr. Good-
win, who diagnosed a strain of the lumbar spine.

An unsuccessful myelogram was attempted in April 1974
and in the summer of 1974, Dr. Goodwin stated that claimant's "phy-
sical findings are not remarkable"” and "I do not find a great deal
to prevent him from working". ‘
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Claimant was then seen by Dr. Rarey, a chiropractic phy-
sician. He diagnosed an acute lumbar strain, complicated by nar-
rowing of the lumbosacral disc base; also strain of the cervical
dorsal junction. He recommended chiropractic manipulations in-
cluding muscle balancing and also a lumbosacral support.

Claimant was then evaluated by Dr. Berg, an orthopedic
physician, at the request of the Fund. After examining claimant,
Dr. Berg made clinical findings of a herniated disc and he recom-
mended that claimant be referred back to Dr. Goodwin for an addi-
tional myelographic study. Dr. Berg stated that there was con-
siderable obesity involved, claimant was approximately 6'l" and
weighed about 240 pounds.

After being examined by Dr. Rarey and by Dr. Heusch,
claimant was again evaluated by Dr. Berg in January 1975. It
was Dr. Berg's opinion that claimant had made considerable im-
provement since he was last seen by him and that the evidence of
what appeared to be herniation of the disc in the lower lumbar
area with possible residual pressure neuritis no longer existed.
He suggested that claimant be allowed to continue for a period
of time with his chiropractic therapy and that he change his oc-
cupation so as to avoid heavy lifting and. strenuous activity.

: The claim was closed by Determination Or